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cc: Mr.Yalden, 0/USSEA Legal Div./J.S.Stanford/zs
Co-Ordination Div.
Pays Francophones Div,
European Div.
Commercial Policy Div.
U.N.Division
Dept.of Trade & Commerce (T.M.Burns)
Dept.of Justice (R,Bédard) ‘
Dept. of Finance (J.A.Macpherson) » Lovenbor 5, 1968
File
“Diary

Div.Diary

Dear lir. de Dardel,

I refer to your letter of August 8 and our subsequent
conversation regarding the proposel of the Govermment of Switzerland
that a treaty of conciliation be toncluded betueen ocur tuo countries.

I an pleased to inform jyou that the Goverrmment has now
authorized Canadian officials to undertake negotiations on this
subject with representatives of the Govermrent of Switzerland. I
expect to be in a position, uithin the next fevw ueeks, to foruard
to you the comments of the Canadi:n Govermment on the draft agree-
ment vhich you submitied to us earlier.

Yours sincerocly,

A E @CTLisg
A. B, Gotlieb.

r. Gilbert de Dardel,

Counsellor,

Enbassy of Switzerland, ‘ -
5 Harlborough Avermme,

OTTAVA,
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}° The Under—Secretary of . State for Externa.. Affairs, SECURTY  RESTRICTED
‘ Ottawa, CANADA o x . Sécurité

pate October 31, 1967
FROM  The Canadlan Embassy, Washlrrvton,; D.C.

Do _ ‘ T 21 NUMBER / é
REFERENCE - uméro §LO
b Our letter No. 1332 of Septe\ber 5, 1967 : (§9“VV/
. SR : FILE e DOSSIER
. e - . OTTAWA
SUBJECT "State Practice Concerning thelPowgrs of Members of a ;2(3 ,_ég / ~ /
Sujet . . n .
Federal Union to make Treaties™ '\ ‘ ision
" ENCLOSURES o e y ' 7
Annexes ‘ ) %
In our rambles ihrcugb the tangled wcods of law and /
practice under Clause 3 of Article 1 of the U.S. Constitution, we
DISTRIBUTION came upon & reference to an article written in the Marquette Law

Review of Volume 36, 1952-53, This article is entitled "Compacts
and Agreements between States and between States and a Foreign
Power'". We lcoked it up and made two copies, both of which are
attached,

2. : This article was written by the then General Counsel
for the Great Lakes Harbors Asscciation and was directed primarily
at "selling" a solution to the Chicago Diversion issue. It does,
however, contain a number of references and some observations which
are germane to the general question of Maconclusion of agreements or
compacts between states cf the Upion and foreign powers. You may
therefore find it of some ullght value,

TO: MR . BAU“I)& 2

FROM REGISTRY
i

NOV 6 1967. |
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MARQUETTE LAW REVIEW

Tl 36 WINTER, 1952-53 No. 3

e

COMPACTS AND AGREEMENTS
BETWEEN STATES AND BETWEEN
STATES AND A "FOREIGN POWER

Herpert H. Naujowrs*
I. InNtrODUCTION

During the past three decades, the use of the interstate compact,
-« authorized by the United States Constitution,’ has cowme into
crominence as an effective device for the settling of differences
'etween states or regions, and as a means of interstate cooperation in
‘he disputed areas of conservation of natural resources and govern-
:wental activities.? The Compact Clause is brief and provides in part
hat “No state shall, without the consent of Congress, . . . enter into
sy agreement or compact with another state or with a foreign

ower, L, "

Today, there are, among others, two outstanding controversies

-htch could be resolved permanently and effectively through the use
i the interstate compact.

One of these controversies which has at one time or another
wvolved fourteen states bordering on the Great Lakes and the Mis-

M.A, and LL.B, University of Wiscorsin; S.J.D., Yale University;
ber of the Illinois Bar; General Counsel, Gieat Lakes Harbors Association.
ted States Constitution, Art. I, Sec. 10, piovides in Clause 1: “No state
Henter into any treaty, alliance or confede-ation. . . .” Clause 3 provides:
v state shall, without the consent of Congress, . . . enter into any agrecment

T compact with another state or with a foreign power. .. .”

“iar sclected material’ on the history, development and scope of the Compact,
e Frankfurter and Landis The Compact Clease of the Constitution, 34 Yars
’f 635 (1923); Zimmerman and Wendell, The Iuterstate Compact Since

“23 (1931) ; Tue Boox oF States, 19434t ed. pp. 31-71; 1948-49 ed. pp. 27-32;

30 ed. pp. 26-31; 1952-33 ed. pp. 20-+; Report of the New York Com-

e on-Interstate Cooperation, Lec. Doc. No. 33, 1932; Intexstate Cod-

Y, 2 compilation of articles from various sources, 1946 Colorado WWater
“usaurces Board; Dodd, Interstate Comipacts 70 U.S. L. Rev. 557 (1936) and

sierstate Compacts; Recent Develogiients, 73 U.S. L. Rev. 75 (1939); Bruce,

i Compucts and Agreemcnts of States witl one another and with Foreign

vy, 2 Mixy, Lo Rev. 300 (1918); Clark, Iuterstute Conspact and Social
atron, 50 Por. Scr. Q., 302 (1933) and 51 Poi. Sci. Q. 36 (1939) ; Dono-

Stute Coinpacts as a Method of Settling Probleis Comuron to Several

(#0580 U, oF Pevw. L. Rev. 3 (1931) ; Carman, Sozereign Rights cid Rela-

S the Control and Use of clinerican [aters, 3 So. Cante. L. Rev. 84, 136,

- ”’:’_39 and 1930) ; Notes: [uierstate Comperts as a Means of Settling Dis-
v Betweeen States, 33 Hawv, L. Rev, 322 (1922) ; The Power of States to

TR Conmpacts, 31 Yare L. J. 635 (1922); A Reconsideration of the Nature
P lntersiate Compacts, 35 Cor. L. Rev. 76 (1933).
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sissippi River has been the subject of litigation in the federal Cours.
and in the United States Supreme Court for more than fifty
This controversy likewise has heen the subject of congressional atier
tion for more than fifty years, and has been under scrutiny by variq...
public officials and many administrative bodies, including two Prec..
dents of the United States, verious Secretaries of War, the Federy
Power Commission, the War Production Board during World War |3
and others.,* '

years s

In this particular controversy, the differences between the state-
arose over the alleged right o? the Sanitary District of Chicago an:
the State of Illinois to abstract and permanently withdraw for sewuye
disposal and power purposes, Luge quantities of water from the Grex
Lakes-St. Lawrence system info the Mississippi watershed by way of
the Chicago Sanitary and Ship Canal and the Illinois Waterway, to
the detriment and damage of the peoples of the Great Lakes states
The states of New York, Peansylvania, Ohio, Michigan, Wisconsi:
and Minnesota, as well as the port cities bordering on the Great Lakes,
have from the beginning consistently opposed and vigorously chal-
lenged such alleged right as claimed by the Chicago Sanitary District
and the State of Illinois. Thz United States Supreme Court, unde:
a decree entered April 21, 1930, has limited the diversion of water
from the Great Lakes-St. Lawrence water system through the Chicago
Drainage Canal to 1500 cubic s'eet per second, plus domestic pumpage.

‘The other problem, which has been the subject of heated debate in
the Congress of the United States for more than two decades, is the
proposal to construct, jointly with Canada, the so-called St. Lawrence
Seaway and Power Project.

3 Missouri v. Illinois, 180 U.S. 208 (1900) ; s.c. 200 U.S. 496 (1906) ; Sanitary
District of Chicago v. United States, 266 U.S. 405 (1925); Wisconsin et al v.
Illinois et al, 278 U.S. 367 (1927); s.c. 281 U.S. 179 and 696 (1930) ; 287 U.S».
578 (1932) ; 289 U.S. 395, 710 (1933); 309 U.S. 569, 636 (1940) ; 313 U.S. 347
(1941) ; 340 U.S. 858 (1950). :

+ Naujoks, The Chicago Water Diversion Controversy, 30 Marg. L. Rev. 149,
161, 176 (1946). .

5281 UdS. 696 (1930). Domestic pumpage averages about 1700 cubic feet per
second.

6 For selected readings on the history, details and present status of the St
Lawrence Seaway and Power Project see: Lincoln, Battle of the St. Lawrence.
Fortune, Dec. 1950; Report of a Subcommittee to the Committee on Forcign
Relations on S.J. 104, a Joint Resolution approving the agrecment betwees
the United States and Canada relating to the St. Lawrence Seaway and Power
Project, 79th Congress, 2d session, 1946; Longmire, Showdown on the S
Lawrence, Colliers Nov. 3, 1945; Gladfelter, Flying Bombs Add Argunent [ot
Seaway to Open Midwest, Milwaukee Journal, Jan. 14, 1945; Danielian, The
Chips are down on the St. Lawvence Seaway, Great Lakes Outlook (publishe!
by Great Lakes Harbors Assoviation, City Hall, Milwaukee, Wis.) January.
1952; Naujoks, The St. Lawrence Seaway, Political Aspects, Great Lakes Out-
look, April, 1952; TrE St. LawreNce Survey, Parts [-VII, (U.S. Dep’'t Comm
1941) ; St. Lawrence Survey, Message from the President of the United States.
Sen. Doc. No. 110, 73rd Cong., 2d Sess., 1934.
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The St. Lawrence Seaway, consisting of a series of lakes and con-
secting channels linked with the Atlantic Ocean by way of the St.
tawrence River, is more than 90 per cent developed for navigation.
The aim of the St. Lawrence Seaway and Power Project is to remove
all obstructions to deep water navigation, and at the same time to pro-
vide power facilities which will develop rore than one million horse-
ower of hydro-electric energy. The chief aim of the seaway project
is to provide a navigable waterway for large ocean-going vessels from
the Great Lakes to the Atlantic Ocean. This involves principally the
construction of a 27-foot channel in the so-called International Rapids
section of the St. Lawrence River to replace the present 14-foot chan-
nel which Canada has long maintained on its side of the river. This
channel will continue in operation as a Canadian enterprise even after
the deepwater channel is created. Some additional work must also be
completed in the connecting channels of the Great Lakes, as well as in
many lake ports to provide the required navigable depth of 27 feet for
the entire Great Lakes-St. Lawrence system.

The construction of the seaway would be on a self-liquidating
hasis thru the levy of tolls or charges on cargoes and passenger
watfic using the new deepwater navigafion facilities to be provided.
Under one of the latest proposals, a comrmission would be set up with
a tfund of $10,000,000, with power to borrow up to $500,000,000 to -
pay for the United States’ share of the cost of this project. The
power project contemplates the construction and installation of power
facilities in the International Rapids section of the St. Lawrence River
for development of hydro-electric power to be divided equally between
the United States and Canada. The rost of these power facilities
would also be self-liquidating and be paid for over a period of forty
vears,

The majority of the people living in the Great Lakes states favor
‘e St. Lawrence Seaway and Power Project, while the Atlantic and
“wlf port cities; the eastern railroads, some private power utilities, and
-ome coal operators oppose this project because they believe it con-
“iitutes a threat to their pocketbooks. Vate in September 1951, Presi-
‘fent Truman and Premier St. Laurent of Canada, discussed the St.
fawrence Seaway and Power Project, and in December 1951 legisla-
“on to authorize the construction of the St. Lawrence Seaway Project
»as unanimously passed by both hous:s of the Canadian Parliament.
“'rovision was made in the Act to permit the United States to parti-
‘Pate in this project if Congressiona’ approval was obtained in the
932 session of Congress, otherwise Canada planned to “go it alone.”
Uanada s dead serious in its determination to construct, as soon as
iwssible, the St. Lawrence Seaway and Power Project. However,
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Canada undoubtedly would stil: permit United States’ participatios,
by the interested Great Lakes states through the medium of an inter.
state compact with approval of Congress. In June 1952, the Uniteg
States Senate defeated a propdsal to approve the Canadian-Uniteg
States St. Lawrence Agreement of March 19, 1941 by a vote of 43
to 40.

’ A study of the use of interstate compacts over the past 175 years
.indicates that this method of action has been extremely effective in
settling differences based on regional economic, social or physical con-
ditions in America. In order to achieve a permanent, lasting and satis-
factory solution for the two mentioned perennial problems, as well i«
for others, it would seem that a re-examination and study by all par-
ties concerned should be made of the interstate compact, its origin,
history and past uses, its legality and applicability to the problem of
the control of lake levels, the uses of the waters of the Great Lakes,
diversions from and into the Great Lakes, and the like, to the end
that an earnest and sincere eflort be made to employ it in the settle-
ment of the many troublesome problems involving the Great Lakes
region and the adjoining states.

I1I. History anD CoxnstrRUCTION OF THE CoMmpPAcT CLAUSE
OF TH:Z CONSTITUTION

A. History of the Compact Clause

The compact section of the United States Constitution has its
roots deep in American colonial history. It is a part of the story of
colonial boundary disputes. Almost all of the colonial charters were
vague and had to be applied to strange and poorly surveyed lands.
The resulting disputes were scttled by two peaceful methods. One was
negotiation between contending colonies—usually carried on through
joint commissions. Usually the Crown approved all such agreements.
If negotiations failed or in lieu of a direct settlement, the second
method was followed, namely an appeal to the Crown. This was fol-
lowed by a reference of the controversy to a Royal Commission. IFrom
a decision of the Commission an appeal lay to the Privy Council.
‘These two forms of adjustment were common practice for a hundred
years preceding the Americzn Revolution. An appeal in a boundary
dispute between New York and New Jersey appears in the records
of the Privy Council as late as 1773.7

The American Revolution found many of these disputes still un-
settled. It was a logical step to carry over the old idea of settling these
disputes by compacts as had been done in the past.

75 Acts of Privy Council, Col. Ser. 45.
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ai The Articles of Confederation included a provision which would
ng,-mit the adjustment of boundary and other disputes. Article VI of
nii,.- Articles of Confederation prohibited a state, without the consent
Uiif Congress, from cntering into an agreement, alliance or treaty with
{ gy king, prince or state. The Articles then provided that no two or

i\"ﬂ‘ states shall enter into any alliance between them without the
Lasent of Congress.
The language of Article VI of the Articles of Confederation is

‘O_i;:crcsting and reads as follows:

ti “ARTICLE VI. No state without the consent of the United
States in congress assembled, shall send any embassy to, or
receive any embassy from, or enter into any conference,
©  agreement, alliance or treaty with any Kling, prince or state

“No two or more states shall enter into any treaty, confed-
cration or alliance whatever between them, without the con-
sent of the United States in congress assembled, specifying
accurately the purpose for which the sume is to be entered
into, and how long it shall continue.”

~In Rhode Island v. Massachusctis,® the United States Supreme

" Court pointed out that “at the adoption of the Constitution there were
existing controversies between 11 states respecting their boundaries,

which arose under their respective charters, and had continued from
the first settlement of the colonies.”

Historically, the consent of Congress to validate an agreement be-
tween states can be traced to the consent of the Crown to agreements
among colontes. The colonial records disclese that during the colonial
ceriod, at least nine different boundary disputes were settled by agree-
ment, namely :®

Connecticut and New Netherlands Boundary Agreement (1656)
Rhode Island and Connecticut Boundary Agresment (1653)
New York and Connecticut Boundary Agreement (1664)

New York and Connecticut Boundary Agreement (1633)
Connecticut and Rhode Island Boundairy Agreement (1703)
Massachusetts and Rhode Island Boundary Agreements (1710)

and (1719) :

New York and Connecticut Boundary Agreement (1723)
North Carolina and South Carolina Boundary Agreement (1733)
New York and Massachusetts Boundary Agreement (1773)

During the era of the Articles of Confzderation. the following com-
pacts were entered into under the Articles of Coniederation, namely:
—
<12 Pet. 637, 723 (U.S. 1838). v

* See Dodd'_ Interstete Compacts, 70 U.S. L. Rev. 357 (1936); Frankiurter,
and Landis, The Compact Clause of the Coustitution, 3+ Yare L. J. 683, 691-
693 (1925), for discussion of early history, Colonial practices, and background
ot present Compact Clause.
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Pennsylvania and Virginia Boundary Agreement (1780)
Pennsylvania and New Jersey Agreements (1793) and (1786)
Virginia and Maryland Agreement (1785)

South Carolina and Georgia Agreement (1788)

Since the adoption of the Federal Constitution in 1789, compacts
with the consent of Congress have been resorted to often in the settle-
ment of problems arising between the states, and have been applied
in many fields of legislation, including the following:

(1) Boundaries and c2ssions of territory.*

(2) Control and improvement of navigation, fishing and water
rights and uses.”

(3) Penal jurisdictior.?

(4) Uniformity of legislation.'s

(5) Interstate accounting.*

(6) Conservation of ratural resources.!®

(7) Uulity regulation.® '

(8) Taxation.!” Relating to jurisdiction to tax, the exchange of
tax data, and agreements as to mutual tax exemptions, and the like.

(9) Civil defense and military aid.® An interstate civil defense
compact was drafted in 1950 by ten northeastern states and the Fed-
eral Civil Defense Administration. New York, New Jersey and Penn-
sylvania entered into a military aid. compact in 1931, subject to ap-
proval by Congress.

(10) Educational and Institutional Compacts.’®

12 Rhode Istand v. Massachusetts, 12 Pet. 637, 723 (183%) ; Washington v. Ore-
gon, 214 U.S. 205 (1909) ; Minnesota v. Wisconsin, 252 U.S. 273 (1920).

11 State ex rel Dyer v. Sims, 38 S.E. 2d 766 (W. Va. 1930) rev'd. in 341 U.S. 22
(1951) ; New York Port .\uthority Agreement of 19215 Colorado River Com-
pact of 1921; LaPlata River Compact of 1923; Columbia River Compact of
1925; Atlantic States Marine Fisheries Compact, 1950; New England Water
Pollution Compact, 61 St1aT. 632 (1947) ; Canadian River Compact of 1931;
Ye]olow River Compact of 19351; Ohio River Valley Sanitation Compact of
1940.

12 Crime Compact of 1934—Interstate supervision of parolees and probationers;
also agreement as to jurisdiction over crimes committed on’ Lake Michigan.

13 National Conference of Commissioners on Uniform State Laws, organized
in 1892, Sce Boox oF States, p. 18 (1952-33). . .

12 Virginia v. West Virginia. 220 U.S. 1 (1911) and same parties in 246 U.S. 565
(1918) —settlement and enforcement of financial obligations.

15 Interstate Qil Compact cf 1934; Ohio River Valley Sanitation Compact of
1940 which became effective in 1943, 34 Star. 752 (1940). New England
States Anti-Pollution Agreement of 1947—Interstate Sanitation Compact, 49
Stat. 932 (1935).

16 National Association of Public Utilities Commissioners.

17 Kansas-Missouri Mutual Tax Exemption Agreement of 1922; Kansas City v.

Fairfax Drainage District, 34 F. 2d 357 (1929); Dixie Wholésale Grocery
v. Martin, 278 Ky. 703, 12% S\ W, 2d 181 (1939). .

18 See THE Book oF STATES, Intersiate Compacts, pp. 2-24 (1952-1953).

19 See Note on Regional Ed wation, A New Use of [nterstate Compact, 34 Va. L.
Rev. 64 (1948) ; Southeastern Regional Educational Compact of 1949 as to this
kind of coopceration.
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B. Construction

(1) Art. 1, Sec. 10, CL. 3, U. S. Coustitution does not prohzbzf all
sgreements between states.

The provision of the United States Constitution relating to inter-
state compacts or agreements 1s, in its terms, broad enough to prohibit
every interstate compact or agreemeint made without the consent of
Congress. Article I, Section 10, Clause 3 of the United States Consti-,
tution as we have noted hereinbefore, provides:

“No state shall, without the consent of Congress, . . . enter

into any agreement or compact with another statc or with a

foreign power....” _

The words “agreement” and “compact” are not defined in the Consti-
tution. Both words were in use befcre the adoption of our Constitu-
tion in 1789 but the precise meaning was not too clear. On occasion,
the words “agreement” and “compact” were used as synonyms but at
other times one word was given a different shade of meaning from
the other. However, it would seem that under the ordinary rules of
constitutional construction, the above provision is to be confined to
those objects and purposes for which the provision was framed. As
so construed, Article I, Section 10, Clause 3 of the Constitution does
not apply to every possible agreement or compact between the states,
but only to such as might tend to alter the political powers of the
states affected, and thus encroach upon or interfere with the supremacy
of the United States.®® '

(2) Sowme interstate agreeinents inay be effected without Congres-
sional consent.

Agreements between states which are -incapable of altering the

iolitical power of the states ﬁ’ectec’ may be made by the states with-
it the consent of Coqores As was pointed out in State v. Joslin®
“iome contracts or business arrangemcm: between states may be
wiiected without congressional assent.” For example the administra-
“ve agreement does not require Congressional consent because it is
2ot 2 compact. The administrative agreement is usually an informal
“though sometimes formal) arrangement betv een the administrative
aificers or departmenta of several states, or between one or more
“ates and the United States. In the past such administrative agree-
ments have been used by states to provide uniform practices relating
" the use of and regulations relating to highways. and in the field of
~lucation, and the regulation of the bu:xmss of insurance. Other
“lerstate agreements which do not require Congressional consent
vlude arrangements which are approved by the state legislatures.

“Wharton v, Wise, 133 U.S. 135 (1821); Virginia v. Tennesses. 148 U.S. 303
11893); Union Branch R, Co. v. East Tenn,, etc., 14 Ga. 327 (13833) ; State ex
"‘“-’urd\.To lin, 116 Kan. 613, 227 Pac. 343 (1924).

“li6 Kan. 613, 227 Pac. 343 (1924). See also cases cited in footnote 20, sipra.

f)
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(3) States may enter into ¢ny kind of compact under the U. §
Constitution but cannot thereby swrrender sovercign rights of th.
people.

Except as limited by the Constitution, the several states may enter
into any compact, agreement c¢r other arrangement as they choos..
provided, the states cannot limit or surrender by such compast or
agreement, the sovereign rights of the people. Such compacts, entered
into with the consent of Congress, relating to various fields of inter-
state cooperation, have been upheld as against numerous constitution::
objections, both Federal and st:te.??

In City of New York v. Willcox,?® it was held that the Port of
New York Authority,® providing for a joint commission of New
Jersey and New York authorities for management of the port of
New York, etc, is not invalid as creating an unauthorized quasi-
political subdivision of the United States, in violation of the United
States Constitution.

In the recent case of State ex n’l D_yu' v. Stins,®® the court, speak-
ing through Mr. Justice Frankfurter, in sustaining the Compact in
question, held that the West Virginia Act ratifying into law the Ohio
River Valley Sanitation Compact®® entered into by eight states to con- -
trol pollution in the Ohio River system is not invalid, either (1) on
the ground that the compact celegates police power of West Virginia
to other states or to the Federal Government, or (2) on the ground
that the compact binds future legislatures to make appropriations for
continued activities of the Sanitation Commission and thus violates
the West Virginia Constitution limiting purpo:es for which the state
may contract debt.

In State v. Joslin®* it was held that an agrecment between the
states of Kansas and MMissouri ratified by Congress, whereby such
states mutually agreed that the water plants located in Kansas City.
Kansas, and Kansas City, Missouri, located within their respective
territories, should be exempt from taxation, is valid notwithstanding
objection on the ground that the subject is not one concerning which
the states may enter into an agreement with each other with the consent
of Congress.

22 West Virginia ex rel Dyer v. Sims, State »\udltor 341 U.S. 22 (1951); New
" Jersey v, New York, et al, 283 U.S. 336 (1931); Hinderlider v. LaPlata River
and C. Creek Ditch Co., 304 U.S. 92 (1938) ; rehc'nmg denied in 305 U.S. ”:
(1938) ; Wharton v. Wise, 153 U.S. 155 (1Q94) Parker v. Riley, 18 Cal. 2
83 (1941). Seec Note 134 ALE. 1417; 40 Ax. JuR States § 13.

23 115 Misc. 351, SO N.Y.S. 724 (1€21).

24 New York Laws 1921, c. 154,

25 341 U.S. 22 (1931).

26 54 STn 752 (1940) ; 33 US.C.A. § 567a (1930). L

27116 Kan. 615, 227 Pac. 543 (1924) ; See also, State v. Cunningham 102 Miss
237,59 So. 76 (1912).
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Hewever, there are limits upon the right of a state to contract
L i another, even with the consent of Congress.®®

(1) An interstate compact may not be amended, modified, altered
o changed in any way, without the consent of all the parties to the
Cesreement.
 As in the case of ordinary private agreements, an interstate com-
cact between two or more states or between a state and a foreign #
.ower, cannot be amended, modified, altered or changed in any way
ithout the consent of all the parties to the compact. Neither may the
werms of the compact be renounced by one of the parties thereto in a
sailateral action, in the absence of a prevision in the compact for re-
munciation of the compact by one of the parties thercto. A recent
Mecision of the United States Supreme Court touching on these ques-
nens is found in the case of West Virgiuia ex rel Dyer v. Sims, State
Auwlitor.®

(5) Statc’s assent to interstate compact does not require techuical
rersils,

An Act of each of the legislatures of the states parties to an inter-
-ate agreement is needed to create a valid agreement between the
antes. In making such a contract, no technical terms need be used.
i+ i« sufficient to employ terms which would be sufficient ordinarily
") pive rise to a contract between the state and an individual. The
Courts will construe the compact or agreement, as in the case of ordi-
wiryv private contracts, so as to carry out the intention of the contract-

< states,® with due regard to the fact that sovereign states are par-
23 to the agreement. '

(6) The Consent of Congress to an inferstate compact may be
wraal and may be given after as weell as before the making of the
cencid, '

fefore a compact can attain full legal stature, it must have received

ressional approval. This fact ermits Congress to distinguish

“ween a compact and a treaty. Ordinarily, a court would construe

+ enmpact a proposal which had received Congressional approval.
"~ possible that under unusual circumstances, a court might construe

Dreposal as a treaty. However, to date this has never occurred.
he consent of Congress, which may be either general or specific,
Cmetimes given by resolution, aad on other occasions by formal

ta River and C. Creek Ditch Co. . Hinderlider, 93 Colo. 128, 23 P. 2d 87
L. appeal dismissed in 201 U.S. 630 (1934). Sce 11 Ax. Jur. CoxstrTu-
ConLaw §234: 16 C.I.S. Constrrutiovat Law §179.

t N 22 (1931) ; also sce Chesapea’e ete., Canal Co. v. Baltimore, etc., R.
L SUIE& T (OMdL 1832).

N ex rel Dyer et al, v. Sims, State Auditor, 341 U.S. 22 (1931) ; Virginia

¢ Virginia, 246 US. 365 (1913); Kentucky v. Indiana, 281 U.S. 63
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enactments. In either event, such approval is subject to Presideni:
veto, since under Article I, Section 7, Clause 3 of the Constitutic:.
“every order, resolution or vote t¢ which the concurrence of the Sena:.
and the House of Representatives may be necessary” is limited by 1.
veto power. It is significant that no compact has ever been vetoy,
Congressional consent may be atsolute, or it may be limited in som.
manner. '

The consent of Congress to an agrecement between states may ..
given either before or after the making of an interstate compact. Suc
assent of Congress need not be formal or technical in character or
language, but it is sufficient if Congress has expressed its assent tu
an interstate compact by some positive act in relation to the agreemem
or by the adoption or approval of the proceedings taken under any
such agreement or by sanction of the objects of the compact.®

In the leading case of Chesapeake Canal Co. v. Baltimore etc. K.
Co.3? it was said: “There is no particular form in which the assent of
Congress is required to be given, and it is not material in which form
it is given, provided it is done.”

In Virginia v. Tennessce® the court said: “The Constitution does
not state when the consent of Ccngress shall be given, whether it shall
precede or may follow the compact made, or whether it shall be ex-
press or may be implied.”

In State ex rel Baird w. J0>hn ® in upholding an agreement be-
tween two states, the Kansas Court stated:

“The consent of Congress was given by ratification after
the two states had acted, but that is not a good ground of
objection. ‘The Constituticn makes no provision respecting
the mode or form in which the consent of Congress is to be
signified, very properly leaving that matter to the wisdom of
that body to be decided upon accordmc to the ordinary rules
of law and of right reason. The ouly question in cases which
involve that point is: Has Congress by sonie positive act in

relation to such agrcement, signiﬁed the consent of that body
to its validity’ (Green v. Biddle, 21 US. 1, 85)”

The Kansas Supreme Court further pointed out that—

“The Federal Constitution (Art. I, Sec. 10, Par. 3) by for-
bidding states to enter into any agreement or compact with
each othcr without the consent of Convress, recognizes their
power to do so with that consent. (Poole v. Fleecrer 36 U.S.
185, 209). Morcover, some contracts or busincss arrange-
ments between states may be effected without Conmc9510nal

31 Wharton v. Wise, 153 U.S. 135 (1894); Virginia v. Tennessce, 148 U.S. 503
(1893) ; Virginia v. West Virginiz, 11 \\'111 39 (U.S. 1870).

E 3”4le1&} 1, 136 (MMd. 1832).

33148 U.S.’503, 521 (1893).
3¢ 116 Kan. 615, 227 Pac. 543 (1924).
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consent. (Virginia v. Tennessce, 143 U.S. 503, 518). “The
- terms, “compacts” and “agrecements”, as used in this section,
cover all stipulations affecting the conduct or claims of
states, whether verbal or written, fcrmal or informal, posi-
tive or implicd, with each other’ (Annotated Coustitution,
published by authority of the U.S. Senate, p. 365) not for-
bidden by the Constitution, for even "vith the consent of Con-
gress, the states may not disobey its injunctions—may not,
for instance, do any of the things prohibited by the first para-
graph of the section cited (In re Ralirer, 140 U.S. 545, 560),
such as entering into a treaty, alliance or confederation. It
has been said that the clause ‘compacts and agrecments’ as
distinguished from ‘treaty, alliance or confederation’ may
‘very properly apply to such as regarded what might be
deemed mere private rights of sovereignty, such as questions
of boundary, interests in land situate in the territory of each
other, and other internal regulations for the mutual comfort
and convenience of states bordering on each other.! (Quoted
from Story’s Commentaries on the Constitution (Sec. 1403)
in Virginia v. Tennessee, 148 U.S. 503, 519)”

Where consent is given in advance by Congress it is often pro-
vided that such conscnt is given subject to the submission of completed
compacts for approval by Congress. Consent will be valid even though
given after the passage of a number of years. In fact, before 1921,
virtually every compact was fully negotiated and formulated before
Congressional consent was sought or obtained. A new technique ap-
pearing in recent years is a Blanket Consent Act enacted by Congress,
sometimes even before any negotiations Lave been entered into between
the states.

Whether silence could be construed o operate as consent is still a
moot question. One writer argues that:® :

“The consent of Congress may asstme the form of any action

signifying acquiescence in the terms of the compact. Its si-

lence, however, may not properly be construed as assent.”
Some authorities have, however, indicited a contrary view.

A more complicated question, and cne upon which authorities are
divided, is whether or not all agreemer.ts between the states are sub-
ject to the Compact Clause of the Constitution and hence require
congressional consent.to be effective, or whether some agreements are
of such a nature as to avoid the Compact Clause requirement of con-
gressional consent. The proponents of the view that congressional
consent is not required for all valid agreements entered into between
states rely for the most part upon statements found in the leading
decision of Firginia v. Tennessce,* and in cases which cite that deci-

3335 Cor. L. R. 76 (1936).
148 U.S. 503 (1893).
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sion, such as McHenry County cf al. v. Brady et al.®® Writers wi
take the opposite view and who insist that the validity of all compii.
and agreements is dependent upon the assent of Congress, find <.
port for this view in the case of Holies v. Jennison,®® where .\}':
Chief Justice Taney declared thet all compacts and agreements i.-
tween states or between a state and a foreign power to be valid mu
be consented to by Congress. ‘

One writer, in support of this view, argues that:*

“An ‘agreement or compact’ must be a transaction be-
tween states: neither mere similarity of conduct arising from
comnion motives, nor acquiesences of one state in the acts of
another will constitute an ‘c.greement’ in the absence of an
interstate promise or grant. \While the compact clause applies
in terms to all consensual fransactions between states, the
view has been advanced that agreements lacking political im-
plications are valid even in the absence of Congressional con-
sent. Judicial authority for this position consists, however,
of the reptition of an erroneous dictum in Virginia v. Ten-
nessee, and a group of cases in state courts which either in-
volve no interstate transactions or are concerned with no state
promise or grant. Adherence to the doctrine would require
that the conventional distinction between compacts and pro-
hibited treaties, based upon the presence or absence of po-

" litical consequences, be abandoned. Whatever the practical
advantages of upholding certain agreements in the absence of
consent, the theory is inconsistent with the apparent purpose
of the compact clause; the submission of every interstate
agreement to Congressional scrutiny in order to determine
whether the extent and nature of its political implicattons are

r»

such that it is objectionable as a ‘treaty’.

The view expressed above finds support in the conclusions of 2
writer whose discussion on this subject is found in an issuc of the
Yale Law Journal.*

As we have indicated hereinbefore someé interstate agreements
may be effected without Congressional consent, nevertheless a word of
caution is warranted. Because almost any compact of importance is
bound to affect the power balince between the states and the Federa!
Government and hence could be considered political in nature, the
states contemplating the making of a compact would be wise to in-
clude a provision for Congressional consent. A compact on the subjedt
of the regulation of the levels of the Great Lakes and diversions there-
from, or on the subject of the St. Lawrence -Seaway and Power
Projcct, would certainly require Congressional consent.

-3737 N.D. 59, 163 N.'W. 540 (1917).
38 14 Pet. 540 (U.S. 1840).
3935 Cor. L. Rev. 76 (1936).

- 4031 Yare L. J. 635 (1922).
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IIT. Distincrion Berween Conracts AND TREATIES

The definition of a “treaty” under the United States Constitution
is still a relatively unscttled matter of law. In distinguishing a treaty
from a compact, under the Constitution, the problem seems political
rather than legal. Inasmuch as a compact requires the consent of Con-
eress before 1t can become effective, the decision is said to be left to
Congress to determine in each instance whether the proposal is a treaty
or a compact by withholding or graniing its consent. Generally the
United States Supreme Court has upheld each compact, assented to
by Congress, which has come before the high court for review.

As Mr. Justice Brandeis, in considering the nature of a compact,
well said in the case of Hinderlider v. LaPlata River & Cherry Creek
Ditch:* :

“The compact—the legislative means—adapts to our
Union of Sovereign States, the age-old treaty-making power
of independent sovereign nations. Adjustment by compact
without a judicial or quasi-judicial determination of existing
rights had been practiced in the Colonies, was practiced by
the States before the adoption of the Constitution, and had
been extensively practiced in the United States for nearly
half a century before this Court first applied the judicial
means in settling the boundary dispute in State of Rhode
Island v. (Commonwealth of) Massachusetts, 12 Pet. 657,
723-725,9 L.Ed. 1233.” : o '

One writer, in considering the distinction between a treaty and a
compact, makes the following observation:*?

“The distinction which the framers of the Constitution in-
tended to draw between agreements unconditionally pro-
hibited and those permitted with the consent of Congress is
not apparent from the language of the Constitution itself. Nor
is aid to be derived from literature contemporary with the
Constitutional Convention., There was little or no discussion
of these two clauses while the Constitution was in making,
and the question has never been judicially determined. Story
maintained that the terins ‘treaty, alliance, and coniederation’
applied to treaties of a political charzcter, such as ‘treaties of
alliance for purposes of peace and war; and treaties of con-
federation, in which the parties are leagued for mutual gov-
ernment; political cooperation, and the exercise of political
sovereignty; and treaties of cession of sovereignty, or con-
ferring internal political jurisdiction or external political de-
pendence, or general commercial privileges’. The terms
‘agreement” and ‘compact’ referred, in his opinion, to ‘private
rights of sovereignty; such as questions of boundary: inter-
ests in land situated in the territory of each other; and other

1304 U.S. 92, 104 (1938).
31 Yare L. J. 635 (1922).
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internal regulations for the mutual comfort and convenience
of states bordering on each other.””

Another author notes the reasons behind the distinction made be.
tween treaties and compacts in Article I, Section 10 of the Umud
States Constitution, as follows.*

“A distinction may be drawn between the requirements
of subdivision 3 of Section 10 and the prohibition contained in
subdivision 1 of the same section. . .. In order to establish
the sovereignty of the Union for purposes of international re-
lations, it was essential that the states should not enter into
any alliance or confederaticn and that treaties should be en-
tered into only by the Federal Government. A treaty be-
tween states would in itself be destructive of national sov-
ereignty. A compact or agreement, however, would not
necessarily be destructive o national sovereignty although it
might involve issues affecting the entire nation. So it is that,
while Congress cannot authorize the state to enter into any
treaty, alliance or confederation, agreements between the
states may be made, and to protect the national interests it is
provided that the consent of Congress must be obtained.”

The words “compact and agreement” in Article I, Section 10,
Clause 3 of the United States Constitution, it is generally agreed,
are used synonymously. In Virginia v. Tennesseet the Court, through
Mr. Justice Field, said:

“Compacts or agreemen:s—and we do not perceive any-
diffcrence in the meaning except that the word ‘compact’ is
generally used with reference to more formal and serious en-
gagements than is usually implied in the term ‘agreement’'—
cover all sttpulauonc affecting the conduct of the claims of
the parties.”

Regardlcss of the manner in which interstate compacts or agree-
ments are negotiated, entered into and signed on behalf of the signa-
tory states, it is clear that a true compact is not a treaty. If the agree-
ment between the states is a treaty in fact, it could not then be a con-
pact and hence would not be permissible under Article I, Section 10,
Clause 1, of the Constitution. A compact, since it does not effect the
political balance between the stat:s and the Federal Government, s n
essence nothing more than a glorified contract between two or more
states or between a state and a foreign power. Accordingly, a com-
pact should be and is generally interpreted in accordance with the
rules pertaining to private contracts or agrecements. The fact is, how-
ever, because of the high charactzr of the parties to the compact (be-

4% Donovan, State Comntpact As a Method of Settling Problems Conmon 1o See-
© eral Shmv 80 U. or Penn. L. Rev. 5 (1031)
44148 U.S. 503, 520 (1894).
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ing quasi-sovereign states), the thinking of the courts in considering
compacts is influenced to some extent. This is always the case when
states arc party litigants in the courts. Thus,; the courts will generally
follow the intcrpi'ctz-.ti'on placed upon :he particular agreement by the
action of Congress in giving its consent to a compact. If the Congress
fabels the agreement as a compact and hence non-political in character,
the courts will gencrally accept this interpretation as final.

IV. Vavmity or Comracrs Wit A Foreioy Powkr

In most cases to date, the signator: powers to interstate compacts
are quasi-sovereign states of the Union. This is the usual situation
" as an examination of the interstate cornpacts entered into to date will
disclose. However, under the Constitution, there is nothing to pre-
vent a foreign power, such as Canada, from also participating as a
signatory party under a compact. In & case where the foreign power
has a significant interest in the subject matter of the agreement, 1t
would be not only desirable but necessery for the foreign power to be
a party thereto. This would be true in a matter involving international
waters, such as a compact between the adjoining Great Lakes states
involving the regulation of the levels of such lakes and their con-
necting waters. Canada would most certainly be interested because
its port cities and commerce would be directly affected by any man
made regulation of the levels of the Great Lakes. The same would be
true in the matter of the St. Lawrence Seaway and Power Project
which project would involve in part international waters.

Some individuals have raised the question whether a compact be-
tween one or more states and a foreign power would be constitutional.
A reading of Article I, Section 10, Clause 3, of the Constitution would

seemn to dispel any such doubt. This Section states:

“No state shall, without the consent of Congress . . . enter
into any agreement or compact with another state or with a_
foreign power.”

The above section clearly authorizes a compact with a foreign
power. Logic likewise would dictate the view that under the Consti-
tution a compact between one or more states and a foreign power is
permissible and is on the same level as an ordinary compact between
two states. One writer, who also takes this view, points out that:*

“The constitution makes no distinction between interstate
agreements and agreements between the states and foreign
governments, and hence any agreement or compact, not a
treaty, alliance or confederation, would be valid, provided it
is approved by congress.” ‘

—

*3UYate L. J. 635 (1922).
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The present trend toward the use of the compact to obtain co-
operation between states and a foreign power is shown by the recen;
developments in the St. Lawrence Scaway and Power Project,

Former Senator Moody of Michigan, late in the 1952 session of
Congress, introduced a bill in the United States Senate, which if en-
acted into law, would have authorized the states bordering on the Great
Lakes by interstate compact tc consiruct jointly with Canada a decp-
water channel connecting the Great Lakes and the Atlantic Ocean via
the St. Lawrence River.*® There can be no question but that Senator
Moody had a legal opinion to the effect that a compact with Canada
would be authorized under the Compact Clause of the Constitution.
On January 3, 1953, Representative Dingell of Michigan introduced
a joint resolution “To authorize a compact or agreement between the
States of Maine, New Hampshire, Vermont, New York, Pennsylvania,
Ohio, Indiana, Michigan, Illinois, Wisconsin, Minnesota, and certain
other States, and the Dominion of Canada, with respect to the St
Lawrence seaway.”

While there is no United States Supreme Court decision directly
sustaining a compact with a foreign power, since this point has never
been directly involved in litigation, there are several decisions of the
courts which suggest that in @ proper case a compact with a foreign
.power would be sustained. In the case of Holmes v. Jennison,*" which
“involved the legality of the proposed extradition of a fugitive from
Vermont to Canada, the United States Supreme Court did suggest
that a compact with Canada on this subject might be legal. Mr. Chicf
Justice Taney, in referring to the possible use of a compact, said:*

“If such an arrangeme:t is deemed desirable, the foresight
of the framers of the constitution has provided the way for
doing it, without interfering with the powers of foreign in-
tercourse committed to the general government or endanger-
ing the peace of the Union. Under the ... Constitution, any
state with the consent of Congress, may cnter into such an
agreement with the Canadian authorities. The agreement
would in that event be made under the supervision of the
United States. . . .”

46 Senator Wiley of Wisconsin and Representative Dondero of Michigan intro-
duced in the Scnate and the Hcuse of Representatives similar bills to provide
for United States participation with Canada in the St. Lawrence seaway and
power project. These bills wera introduced in January 1933. On January 23
1933, the Great Lakes Harbors Association, after vote of its officers and meni-
hers of the executive committee, endorsed the St Lawrence project and spe-
cifically the principle of the Wiley and Dondero bills. The association is made
up of representatives of municipalities, with the exception of Chicago, bor(h:r;
inz on the Great Lakes. Sce Chicago Daily Tribune, Saturday, January 24, 1933,

47 14 Pet. 5338 (U.S. 1840).

45 14 Pet. 538, 578 (U.S. 1840).
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In another interesting decision,*® the North Dakota Supreme Court
~qustained the action of a North Dakota Board of Drainage Commis-
sioners which had built a drain extending fourteen miles into Canada
even though a portion of the drain was vested in a Canadian munici-
pality and no Congressional consent had been sought or obtained. The
court ruled that the agreement in question was not a prohibited treaty
but was a valid compact even though it lacked Congressional approval,
since the compact was one which involved no national interest and
hence did not need the consent of Congress.

It is clear that if the question concerning the legality of a compact
with a foreign power ever is raise¢ in the courts the ruling will be
that such a compact is permlssxble vnder the Constitution.

V. PROCEDURE IN NEGO’IIATI\G AN I\TERS’IA’IE ConMPACT

A. In General

The first step in the formulation of any interstate compact is to
sccure the active interest of the various states involved in controversy
or who seck cooperation. After the states concerned become actively
interested, each will normally appoint compact commissioners. Ordi-
‘narily this will be done pursuant to lcgislativé direction, but this may
he carried out by executive act alone. Another plan could have the
legislature create a commission to study first the feasibility and desir-
ability of entering into a specific compact. If commissioners are ap-
pointed, they will meet with the commissioners of the other states for
the purpose of negotiating the proposed compact. The personnel for
these commissions, or the chief advisar for such commissions, are most
profitably drawn from those who are experts in the ficld. '

After the joint compact commissioners have negotiated the com-
pact, the next step normally is ratification of such agreement by each’
of the state legislatures concerned. However, it is also possible for
the legislatures to have previously provided that the signing by the
sommissioners shall bind the state. The latter procedure speeds up the
tinal adoption of the compact. The signatory states may consumate
"1 compact by any legislative act man'festing an intent to enter into the
fransaction and no specific wording or phraseology is required in the
¢nabling act.

A compact may provide that it shall take effect upon a certain date,
tpon ratification by a stipulated number of states, upon ratification by
“lof the states, or in some similar manner depending upon the nature
1l substance of the compact. Ratifcation by the legislature, whether
‘v ostatute, joint resolution, statutory offer by one state to another, or
“rrallel legislation incorporating an agreement previously drafted by

————

** McHenry County v. Brady, 37 N.D. 59, 153 N.W. 340 (1917).

000712



Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur 'accés a l'information

236 MARQUETTE LA REVIEW [Vol. 3.

the representatives party to the compact, is a legislative act and heng,
subject to veto by the governor. The compact may include a provisio:
that the agreement may be terminated by mutual consent of the pa:.
ticipating states.

' B. Reciprocal Legislation

An alternative method of entering into a compact is through recip-
rocal legislation. One promincnt writer on the subject of interstuic
compacts has the following to say concerning the reciprocal legislation
method of entering into compasnts 3 .

“The making of a compact by the method of reciprocal
legislation consists of the enactment of a statute which is in
_effect an offer by one state, and an acceptance evidenced by
enactment of the same stitute by one or more other states.

The typical statute usually provides for exchange of formal

ratification by the enacting states. To make it a valid com-

pact within the meaning of the Constitution, there must, of
course, be consent on the part of Congress.”

In a note by J. P. Chamberlain®* the author reaches the conclusion
that legislation through compact arrived at by negotiation rather
than by reciprocal legislation is apt to be more satisfactory where the
issues are important or complex. This conclusion is obviously correct.
The use of reciprocal legislation should be limited to an interstate
compact between a few states and on matters that do not involve im-
portant or complex problems.

Since reciprocal legislation as a method for entering into a com-
pact is of limited value and not ordinarily used, this method must be
distinguished from the more tsual uses of such legislation.

VI. Ex~ForcEMENT OF COMPACTS
It is well settled that an interstate compact is binding upon all of

the signatory states and that one signatory state may not renounce its
obligations thereunder by unilateral action. Once a compact has been

entered into, has received Congressional assent, such a compact has
a legal existence and is binding upon all the parties. The signatory
states have a right to expect that each and every member thereto will
carry out in good faith all of the duties and obligations imposed there-
under. If the compact provides, as many compacts now do, for somc
method whereby one member state may terminate its participation 1n
the agreement then such method must be strictly followed. In the
absence of such provision for renunciation, the agrecment remains
binding on all signatory states. However. some persons argue that
while theoretically a state may not repudiate an existing agreement.

50 Dodd, Interstate Comeracts, 70 U.S. L. Rev. 537 (1936).
519 A, B, AL J. 207 (1923). \
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as a practical matter, there is little “han can be-done if a state re-
nounces a compact.’?

The writer does not subscribe to this view. A compact is binding
upon all signatory states and if one siate renounces the agrcement, in
the absence of provisions for renunciation, the remaining states may
bring suit in the United States Supreme Court to enforce the com-
pact.** While the Compact Clause of the Constitution does not have
any provisions for enforcement of compacts, other sections of the Con-
stitution confer upon the United States Supreme Court original juris-
diction to entertain suits between states of the Union.®* When the
Supreme Court enters a decree in an action between states the Court
has the power to enforce its mandate. Thus, the Court could compel
a recalcitrant state to fulfill its obligations under a compact. While
there is no direct decision on this point, the Supreme Court has indi-
cated that it has the means to enforce its mandate if this should be
required.®®

Actions between states have been fairly numerous. Nevertheless,

Sae

52 In Clark, Interstate Compacts end Social Legislation, 51 Por. Scr. Q. 36
(1936), the writer suggests that, “In the absence of provisions for renuncia-
tion, theory has it that a state may not repudiate an existing compact any more
than it may enact legislation controverting its terms. But, as a matter of prac-
ical fact, states have on occasion resoried to the last e\tremlt) of absolute
rcpudlanon and . ... there is little that :an be done about it.” The writer of
the foregoing article also suiggests that if a state decides that ‘a compact vio-
lates the state constitution that this in eff:ct abrogates the compact without the
consent of the other state. Cf. West Virginia ex Fel Dyer v. Sims, State Audi-
tor, 341 U.S. 22 (1931).

ergxma v. West '\'1rgm1a 246 U.S. 365 (1918); Virginia v. Tennessee, 148
U.S. 163 (1930) ; West Virginia ex rel Dyer v. SII‘IS, State Auditor, 341 US.
22 (1951); Kentucky v. Indiana 281 L'" 163 (1930) ; Delaware River Joint
Toll Bridge Comm. v. Colburn, 310 U.S. 419 (1940).

54+ U. S. Coxst. Arr. 11, §2, provides in part:

“The judicial power shall e\tend to all Cases, in Law and Equity, aris-
ing under this Constitution, the Laws of the United States, . . . Contro-
versies between two or more States:—between a State and citizens of
another State; . . .

In all cases. .. .. in which a State shall be a party, the Supreme Court
shall have original )thdlCth"‘X both as to Law and Fact, with SL.ch ex-
ceptions, and ur*dur such regulations as the Congress shall make.”

See also Missouri v. Il mox; 180 U.S. 203, 241 (ICUI) North Dakota v. Min-
nesota, 263 U.S. 363, 373 (1923) ; Kansas ». Colorado, 183 U.S. 123, 140 (1602) ;

Minnesota v. \\mco*mn 717 U.S. 273 (1"70) Nebraska v. Towa, 145 U.S. 519
(1892) ; Arizona v. California, 202 .S, 341 (163 4).

% Virginia v. West Virginia, 246 U.S. 363 (1918) ; Virginia v. Tennessee, 148 U.S.
503 (1893).

In Wisconsin et a\ v. Tlhnos, et al,, 281 L S, 179, 19/ (1933), the United States
Supreme Court, in an opinion w ritten b Mr. Justice Holmes showed its de-
ternmination to emorce its mandates and decrees b}. the court's answer to the
argument of the State of Illinois. that the Illinois corsLlLution stood in the
way of carrying out the court’s order with respect o obtaining suificient money
through taxation for constructing the sewage disposal planis {or the Chicago
Sanitary District reqtured under the Court's orders. The court poiated out it
was already decided “. . . the defendants are doing a wrong to the complain-
ants, and that they must stop it. They must find 2 way out of their peril. We
have only to consider what is possible if the state of Illinois devotes all its
powers to dealing with an exigency to “he magnitude of which it sesms not

5

Y

&
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such actions have always been touchy matters. Ordinarily, suits be-
tween states are filed only after all negotiations have failed in an at-
tempt to resolve the differcnces between the states. States have fre-
quently resorted to suits in the United States Supreme Court to vindi-
cate their rights and to compel periormance of obligations under agree-
ments with other states. In Firginiia v. West Virginie,®® the Supreme
Court reaffirmed its power to enfcrce its mandate in a suit brought by
one state against another, In the case of Kentucky v. Indiana,*” the Su-
preme Court was not obliged to rule on the question of compelling
enforcement of the obligations assumed by one state under an inter-
state compact. Since it was not absolutely necessary so to do, the
Court joined the states involved in assuming that the state of Indiana
would perform its obligations under the compact. In this case, as in
every other case, the states have «dhered to the Court’s ruling. Should
the occasion require it is clear that the Supreme Court will coerce a
‘recalcitrant state to perform its obligations under a compact.

VII. History axp PReESENT STATUS OF
Cuicaco WaTER DiversioN CONTROVERSY

A brief review of the history and present status of the fight over
diversion of waters from Lake MAlichigan at Chicago is necessary to
understand fully the reasons why the writer believes that the compact
method could solve this problera.

The so-called Chicago diversion controversy arose out of the cir-
cumstances that between the years 1892 and 1900, the City of Chicago
and its suburbs carried out a plan of disposing of the sewage of the
Chicago metropolitan area by <utting a canal across the low conti-
nental divide which lies about ten miles west of Lake Alichigan, and
discharging the sewage of that area into the Mississippi watershed by
way of the Des Plaines and Illinois Rivers. However, the.inception
of the Chicago Drainage Canal plan of sewage disposal and protection
of water supply really dates back to early Chicago.®

Congress in 1822 authorized the State of Illinois to survey and
mark through the public lands of the United States, a route for a canal
connecting the Illinois River with Take Michigan, and sctting aside
ninety feet of land on cither side of the proposed canal in aid of such

scheme. A further grant of land was made in the year 1827. In 1830

yet to have fully awakened. It con base no defenses upon difficulties that it has
itself created. If its constitution stends in the way of prompt action, if st
amend it or yvield to an authority that is paramount to the state” (Emphasis
ours)

56 246 U.S. 565 (1918).

57281 U.S. 163 (1930).

58 For a detailed discussion of the history, lezal problems and present status of
the Chicago water diversion problem, sce 30 Marq. L. R!—_v 149, 228 (1946-7) ;
and 31 \L\Ro L. Rev. 28 (194/)
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the State of Illinois enacted legislation providing for the construction
of the canal, which was to be known as the Illinois & Michigan Canal.
It was finally completed in 1848, a pait of it substantially on the route
of the present Chicago Drainage Cana’. The THinois & Michigan Canal
crossed the continental divide between the Chicago and Des Plaines
Rivers at a level of eight feet above the lake, and then continued on to
LaSalle, Illinois, where it entered the Illinois River. It had been
planned to provide a depth for this canal sufficient to take waters from
Lake Michigan by gravity, but this was not accomplished, and it be-
came neccessary to supply the summit of the canal with waters from
the Chicago River by means of pumps and dams.

At first only a small amount of water was pumped into the canal,
but this proved insufficient for needs of navigation and sanitation,
and the water was not carried into the Mississippl watershed but con-
tinued to discharge into the Chicago River. Lake Michigan was the
sole source of water supply for the City of Chicago, and the sewage
deposited in the river, in times of flood, washed into. the lake and con-
taminated the city’s water supply. By “he year 1865 the Chicago River
had become so offensive from receiving the sewage of the rapidly
growing city that the authorities agrecd to pump more water into the
canal from the Chicago River. By 1871 the canal was enlarged, and
. in 1872 the summit level was lowered with the hope that this would
result in a permanent flow of water from Lake Michigan through the
south branch of the Chicago River in an amount sufficient to keep
that stream clear and unpolluted. Th:s did not work, and the canal
again became badly contaminated. The contiwance of this nuisance
along the canal resulted in arousing public interest for a better system
of sewage disposal and a better water supply.

The result was that many investigations were undertaken and
numerous reports filed. In 1887 the Drainage and Water Supply Com-
mission was organized which recominended that the most economical
method of sewage disposal was by the discharge of the sewage into
the Des Plaines River through a canal across the coatinental divide,
In 1889 the Illinois Legislature authovized the creation of the Sani-
tary District, and pursuant to such auvhority the Sanitary District of
Chicago was organized. Between the years 1892 and January 17, 1900,
the Chicago Drainage Canal was constracted. Under the legislative act,
a continuous flow of 20,000 cubic feet of water per second for each
100,000 of population within the Sanitary District was made manda-
tory. Since the opening of the Chicago Dramage Canal in 1900, the
How of the Chicago River has been reversed, and it now flows away
from Lake Michigan, carrying with i waters from Lake Michigan
into the Des Plaines and Illinois Rivers.
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The opening of the canal in 1900 resulted in a suit by the State of
Missouri against the State of Illinois to enjoin the threatened pollution
of the waters of the Mississipp: River.®® An injunction was denicd
by the United States Supreme Court because it was not satisfied that
the claims of the State of Missouri that the pollution of the waters of
the Mississippi at St. Louis was caused by the introduction of un-
treated sewage into the Chicage Drainage Canal. The court pointed
out that untreated sewage was ulso placed into the ’\Ilssxssxppx River
above St. Louis by Missouri cities,

Meanwhile the Great Lakes states and the port cities became
alarmed over the abstraction of the waters of the Great Lakes through
the Chicago Drainage  Canal. They contended that it resulted in a
lowering of the levels of the Great Lakes of from 6 to 8 inches for
each 10,000 cubic feet per second of diversion. The Federal Govern-
ment likewise became disturbed because the Sanitary District of Chi-
cago was violating the permit issued by the Secretary of War allowing
a diversion of 4,167-cubic feet per second. In 1908 the Federal Govern-
ment filed-a suit in the Federal District Court at Chicago to enjoin
the Sanitary District from increasing the flow of waters from Lake
Michigan through the Chicago Drainage Canal over and above the
amount of 4,167 cubic feet per second authorized by the permit of the
Secretary of War. In 1913 the Federal Government filed another suit
against the Sanitary District of Chicago to enjoin the diversion of
more than 4,167 cubic feet per second from Lake Michigan. These
two suits were consolidated and heard as one by the Federal Court,
and in 1920 an oral opinion was given in favor of the United States
and against the Sanitary District of Chicago. No decree, however,
was entered and further arguments were heard and in 1923 the court
directed judgment for the relief demanded by the United States. In
January 1925 the United States Supreme Court affirmed the decree
of the lower court “without prejudice to any permit that may be
issued by the Secretary of War according to law.”®°

In 1925 the Secretary of Wer granted a permit authorizing a diver-
sion of waters from Lake Michigan by the Sanitary District of Chi-
cago not to exceed 8,500 cubic feet per second upon certain conditions.
This was a temporary permit oaly and was to expire on Decembcr 31,
1929 if not previously revoled.

In 1922 the State of Wisconsin brought an original action in the
United States Supreme Court against the Sanitary District of Chicago
and the State of Illinois scekirg an injunction against the abstraction
of the waters of the Great Lakes through the Chicago Drainage Canal.

59 180 U.S. 208, 241 (1501).
60 Sanitary Dist. of Chicago v. United States, 266 U.S. 405 (1925).
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In 1925 and 1926 amended bills were filed and the States of Miune-
cota, Ohio, Michigan, New York and Pennsylvania joined the State
of Wisconsin. *The Great Lakes states contended the permit issued by
the Secretary of War was ultra vires and void and constituted no au-
thority for the abstraction of the waters of the Great Lakes through
the Chicago Drainage Canal. Charles Evans Hughes was appointed
Special Master, and after full hearings his report was filed in Novem-
ber 1927, in which he made the finding that a lowering of the levels
of the Great Lakes approximately six inches was caused by the ab-
straction of 8,500 cubic feet per seconc of water from Lake Michigan
through the Chicago Drainage Canal and that this resulted in substan-
tial injuries and damages to navigaticn and commercial interests of
the complaining Great Lakes states, which damages were accentuated
in times of low lake levels resulting from natural causes.®! (The differ-
ence between extreme high levels and extreme lows is in excess of
six feet, and these extremes occur at zpproximately 23 year intervals,
with lesser intermediate fluctuations).

The United States Supreme Court in January 1929 sustained the
findings of the Special Master and held -that as a matter of law the
permit of the Secretary of War was null and void, and that the Great
Lakes states were entitled to a decrec which would be “effective in
bringing that violation (of the rights of the Great Lakes states) and
the unwarranted part of the diversion to an end.”®® The court, how-
ever, decided to allow additional time ‘o the Sanitary District and the
State of Illinois in which to construct the needed sewage disposal
plants and facilities for the dispositior. of the sewage of the Sanitary
District. The matter was again referrzd to Charles Evans Hughes as
Special Master, and he filed his report in December 1929 in which he
recommended that the Sanitary District and the State of Illinois be
given 'until December 31, 1938 to reduce the diversion to 1,500 cubic
feet per second plus domestic pumpage. The Supreme Court affirmed
these findings and entered a decree on April 21, 1930.5°

In October 1932, the States of Wisconsin, Minnesota, Ohio and
Michigan applied to the United States Supreme Court for the ap-
pointment of a special officer to execute the decree of April 21, 1930.
The four states complained of the delay in the construction and com-
pletion of the works and facilities embraced in the program of the
Sanitary District of Chicago for the disposal of ths sewage of that
area. The court enlarged the decree to provide that the State of Illinois
be required to take all necessary steps to cause and secure the comple-

51 Wis. et al v. Illinois et al, 271 U.S. 650 (1926).
52 Wis et al v. Illinois et al,, 278 U.S. 367, 40¢, 109, 417 (1929).
63 Wis. et al v. Illinois et al,, 281 U.S. 626 (1930).
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tion of adequate sewage disposal plants and sewers to the end that th.
diversion of waters of Lake Michigan be reduced at the times fixed i1
the decree.® '

In 1937, Congressman Parsons of Iliinois introduced a bill to ay-
thorize an increase in the diversion of waters from Lake Michigan
through the Chicago Drainagz Canal to 5,000 cubic feet per secon
plus domestic pumpage. This %ill was vigorously opposed by the Greu
Lakes states, certain port cities, and groups residing alorvI the ]omr
Ilhinois River. This bill never enacted into law.

In 1940 the State of Illinois applied for a modification of the
decree entered by the Supreme Court on April 21, 1930 so as to per-
mit a temporary increase in diversion to 5,000 cubic feet per sccond
plus domestic pumpage.® A Special Master was appointed to inquire
whether the partially treated or untreated sewage deposited in the
Illinois Waterway (formerly known as the Chicago Drainage -Canal)
constituted a menace to the health of the inhabitants of certain com-
munities Jocated on the Waterway and on the Des Plaines and Illinois
Rivers. After extensive hearings the Special Master reported that
no menace to health existed. The United States Supreme Court
affirmed this finding.®

Thereafter bills were introduced in each session of Congress which,
if enacted into law, would purport to grant authority to increase the
diversion of water from Lake Michigan over and above the amount
fixed by the decree of April 21, 1930. No such bill was ever enacted
into law. In addition to thesz le'mlatne attempts, the Sanitary Dis-
trict of Chicago and the Statz of Illinois, and groups residing in the
Chicago area have sought to obtain increased diversion of water from
Lake Alichigan by applications made to the President of the United
States, to the \VWar Department, to the Federal Power Commission,
and to the War Production Board. All of these petitions and applica-
tions were vigorously opposcd by the Great Lakes states, the port
cities, the Great Lakes Hartors Association and by groups residing
along the lower Illinois River.®

In 1952 bills were introduced to pumlt the abstraction of large
quantities of water from the Great Lakes through the Chicago Drain-
age Canal on the theory that this would result in lowered lake levels
and thus mitigate damages being caused to shore property by the then
current high lake levels. No such bill was adopted by the 1952 Con-

64 \Wis. et al v. Tllinois et al,, 289 U.S. 398, 710 (1933).

85 Wis. et al v. Ilinois et al, 309 U.S. 569 (1940).

66 \Vis. et al v. THinois et al, 313 U.S. 347 (1941).

67 Sce Printed Hearings before the Committce on Public Works, H.R., 82d Con-
gress, 2d scssion, \['1} 27-28, junc 4-5, 1932, No. 82-18. 1inois \\’"tlerwn)‘——
Diversion of Water from Lake \Ixchxgan .
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(IS, The fight for mc1easpd diversion continues with the introduc-

tion of similar bills in'the 1953 session of Congress. The proponents
of a large diversion of waters from Lake Michigan through the Chi-
cago Drainage Canal have constantly and regularly applied pressure
in Washington to obtain some color of authority to increase the diver-
sion of water from Lake Michigan at Chicago.

VIII. History AND PrESENT STATUS OF THE ST. LAWRENCE
Seaway anDp Powrr ProjecT

In the controversy regarding the construction of the St. Lawrence
Scaway and Power Project, we find that as carly as the year 1895
the governments of the United States and Canada appointed a Deep
Waterways Commission to investigate the feasibility of a deep water
route connecting the Atlantic Ocean with the Great Lakes via the St.
Lawrence River. In 1897 this commission reported that the St. Law-
rence River route was feasible and recoinmended that further detailed
surveys be made.®®

In 1902 Congress requested the President to invite Great Britain
to join in the formation of an international waterway commission to
be composed of three members each from Canada and the United
States. This commission was established as the International Joint
Waterways Commission in December 1903. Its principal contribution
was to pave the way for the so-called Boundary Waters Treaty of
1909. Under the Boundary Waters Treaty of 1909 an International
‘Joint Commission was established to review proposals for the con-
struction of obstructions in and divérsions of boundary waters, giv-
ing preference to uses of such waters for: domestic and sanitary pur-
poses; for navigation and servicing of canals: and for power and
irrigating purposes.

In 1914 the United States government addressed a note to the
British Ambassador inauiring as to the views of the Canadian govern-
ment with regard to the advisabilitv and feasibility of a joint under-

" taking for the construction of a deep tsaterway via the St. Lawrence
River for ocean-going vessels. No further action was taken due to
the beginning of World War L.

Meanwhile, the opening of the Panama Canal on August 14, 1914
seriously weakened the competitive position of the Middle West and
brought the East and West Coasts closer together. This led to demands
for early construction of the St. Lawrence Seaway to give products
from the Great Lakes area lower freizht costs to the markets of the
world. The increased demand for electric power in Canada and in

58 See The Great Lakes Qutlook, April 1932—The St. Lawrence Seaway—Politi-
cal Aspects, by Naujoks, HUH.
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the Northeastern part of the United States sparked a movement tq
utilize the tremendous potent'al electric power on the St. Lawrence
River. The increase in foreigr trade also influenced the Seaway move-
ment. All of these developments created a widespread demand for
the improvement of the St. Lawrence River to permit ocean-going
vessels to enter the Great Lakes ports.

As a result of these demands for the construction of the Seaway,
many organizations and commissions were created to assist in pro-
moting the Great Lakes-St. Lawrence Seaway. The Great Lakes-
St. Lawrence Tidewater Asscciation; the Great Lakes Harbors Asso-
ciation, many state deep waterway commissions were all formed after
World War I. Comprehensive surveys of the St. Lawrence Seaway
project were undertaken and by the year 1932 there were 21 states
associated with the Great Lalies-St. Lawrence Tidewater Association.
On the Canadian side, interes: in the St. Lawrence Seaway movement
was also active and aggressive. The Canadian Deep Waterways and
Power Association was formed and held many meetings. Many stud-
ies were undertaken and in January 1927 the United States Depart-
ment of Commerce issued a report on the seaway, recommending a
27-foot channel. In 1928 the Canadian Advisory Committee made its
report on the seaway. This report was the basis’of a note from Can-
ada to the United States January 31, 1928. Meetings on this subject
were held throughout the United States and in Canada, and the ques-
-tion was fully debated. Negotiations were carried on'in 1930 and 1931
until a treaty was signed July 18, 1932 between representatives of the
United States and Canada. : .

This treaty provided for a 27-foot channel for navigation, and for
the construction of power facilitics on the St. Lawrence River. Hear-
ings on the treaty were held in the United States Senate in 1932 and
1933. The principal support {or the treaty came from states bordering
on the Great Lakes and frem states west of the Mississippi River.
They argued that the cheaper transportation provided by the secaway
would greatly aid the export trade of this area. They argued also that
the seaway would greatly cheapen the cost of imports into this area
of raw materials as well as consumer goods. It would restore, they
said, without harming the railroads or existing facilities, the Middle
- West to a position of economic parity with the states benefitted by the
Panama Canal. Many farm orgaunizations supported the treaty.

The opposition to the treaty came principally from these sources:
The North Atlantic port cit'es; the railroad interests; the coal inter-
ests and the lake cavriers and the canal interests. Opponents of the
treaty argued that the cost ¢f transportation would be excessive; that
there would be insufficient trafhic upon the seaway to warrant any
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e c\pcndnuxc,and that there would be no apprcmabk:reduchon
n ransportation rates, but that harm would be done existing facilities.
¢y the matter of costs it was argued that they were unreliable and
ould be revised. On the matter of traffic it was asserted that the
ceal and iron movements were principally between lake ports and that
«heat was a declining export commodity. It was stated also that rail-
roed labor would be displaced and that the American ports would
witier in favor of Montreal. It was argued, further, that there was no
aarket for the potential power and that if such power were sold it
woull reduce consumption of coal by 40 million tons a year. Opposi-
ion also came. from the ports of Buffalo and New Orleans, the New
York Darge Canal, a number of private shippers and the eastern
railroads.® .. -

In March 1934 the United States Senate voted on the proposal to
ratify the treaty and the vote was 46 ayes, 42 nays, 3 paired and 5 not
voting. Since a two-thirds affirmative vote was needed, the treaty
failed of ratification.

The failure to approve the treaty didn’'t end the matter. Nego-
tiations carried on between the Un'ted States and Canada and many
conferences were held to arouse new interest in the St. Lawrence Sca-
way and Power Project. In May 1938 the United States submitted
to Canada a draft of a new treaty on this subject. In January 1940
mecetings between representatives of the United States and Canada
were held in Ottawa. In October 1940 negotiations were renewed,
and on March 19, 1941 the Canadian-American Agreement to De-
velop the Great Lakes-St. Lawrence Basin was signed in Ottawa, Can-
ada. This agreement provides for the construction of a shipway with
27-foot locks which would be sufficient to admit ninety per cent of
ocean shipping from the Atlantic Ocean to the Great Lakes. Tt further
provides for installation of power facilities on the St. Lawrence River
for the development of hydro-electric power. In the 1941 session of
Congress, resolutions were introduced to grant approval to the Cana-
dian-American St. Lawrence Agreement of March 19, 1941, The
resolution was never approved because of Pearl Harbor and the
necessity of conserving materials for the war effort. In 1943, and
ivain in 1944 and 1943 bills were introduced in the House and in the
Senate to authorize the St. Lawrence Seaway, but they failed of pass-
aze. In the 80th and 81st Congresses, other bills were introduced on
the St Lawrence Seaway and Power Project, but none of these bills
were ever approved. In June 1952, the Senate of the 82nd Congress

> See Fortune Magazine, Dec. 1930, Battle of the St. Lawrence by Lincoln,
Colliers ‘Iﬁgwme Nov. 3, 1945, Shotwdotwn on the St. Lewreiice by Longmire.
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COMPACTS AND AGREEMENTS
BETWEEN STATES ANL BETWEEN
STATES AND A FOREIGN POWER

HerpertT H. Naujoks*
I. INTRODUCTION

During the past three decades, the use oi the interstate compact,
.5 authorized by the United States Constitution,® has come into
srominence as an effective device for the settling of differences
between states or regions, and as a means of interstate cooperation in
the disputed areas of conservation of natural resources and govern-
mental activities.? The Compact Clause is brief and provides in part
that “No state shall, without the consent of Congress, . . . enter into
wny agreement or compact with another state or with a foreign
power, . L7 '

Today, there are, 'among others, two outstanding controversies
which could be resolved permanently and eifectively through the use
i the interstate compact.

One of these controversies which has at one time or another
involved fourteen states bordering on the Great Lakes and the Mis-

' AL MA, and LL.B, University of Wisconsin; S.J.D., Yale University;
“tember of the Illinois Bar; General Counsel, Great Lakes Harbors Association.
“United States Constitution, Art. I, Sec. 10, provides in Clause 1: “No state

shall enter into any treaty, alliance or confederition. . ..” Clause 3 provides:
“No state shall, without the consent of Congress, . . . enter into any agreement

_ur compact with another state or with a foreigin power. .. .”

FFor sglccted material on the history, development and scope of the Compact,
sce: Frankfurter and Landis The Compact Clause of the Constitution, 34 YaLE
L. ’f 635 (1925); Zimmerman and Wendell, The Interstate Compact Since
f’).;.v (1951) ; THE Book oF States, 1943-44 ed. pp. 51-71; 1948-49 ed. pp. 27-52;
1930-31 ed. pp. 26-31; 1952-53 ed. pp. 20-44; Report of the New York Com-
“iitee on Interstate Cooperation, Lec. Doc. No. 55, 1952; InTERsTATE CoM-
FACTS, 2 compilation of articles from various sources, 1946 Colorado Water
E{CSOllrces Board; Dodd, Interstate Compacts 70 U.S. L. Rev. 557 (1936) and
interstate Compacts; Recent Developments, 73 U.S. L. Rev. 75 (1939) ; Bruce,

i e Compacts and_Agreements of States with one another and with Foreign

cers, 2 Minn. L. Rev. 500 (1918) ; Clark, Interstate Compact and Social

<aistlation, 50 Por. Scr. Q., 502 (1935) and 51 Por. Sci. Q. 36 (1936) ; Dono-

40 State Compacts as a Method of Settling Problems Cominon to Several

Mates, 80 U. or Penw, L. Rev. 5 (1931) ; Carran, Sovereign Rights and Rela-

o the Control and Use of American Watcrs, 3 So. Cavtr. L. Rev. 84, 136,

<4 (1929 and 1930) ; Notes: Interstate Compccts as a Means of Settling Dis-

pates Between States, 35 Harv. L. Rev. 322 (1922) ; The Power of States to
ke Compacts, 31 Yare L. J. 635 (1922); A Reconsideration of the Nature

«f Duterstate Compacts, 35 CoL. L. Rev. 76 (1$35). .
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sissippi River has been the subject of htigation in the federal cou.-
and in the United States Supreme Court for more than fifty veu:.
This controversy likewise has been the subject of congressiona{;nz~
tion for more than fifty years, and has been under scrutiny by vari.,
public officials and many administrative bodies, including two I're.
dents of the United States, various Secretaries of War, the Feder.
Power Commission, the War Production Board during World War |
and others.* '

In this particular controversy, the differences between the stui
arose over the alleged right of the Sanmitary District of Chicago un:
the State of Tllinois to abstract and permanently withdraw for sew:;
disposal and power purposes, huge cuantities of water from the Greu
Lakes-St. Lawrence system into the Mississippi watershed by way o
the Chicago Sanitary and Ship Canal and the Ihnois Waterway, t
the detriment and damage of the peoples of the Great Lakes states
The states of New York, Pennsylvania, Ohio, Michigan, Wisconsis
and Minnesota, as well as the port cities bordering on the Great Lake-,
have from the beginning consistently opposed and vigorously chal
lenged such alleged right as claimed by the Chicago Sanitary District
and the State of Illinois. The United States Supreme Court, unde:
a decree entered April 21, 1930, has limited the diversion of wate
from the Great Lakes-St. Lawrence water system through the Chicago
Drainage Canal to 1500 cubic feet per second, plus domestic pumpage.

The other préblem, which has bezn the subject of heated debate in
the Congress of the United States for more than two decades, is the
proposal to construct, jointly with Canada, the so-called St. Lawrence
Seaway and Power Project.®

3 Missouri v. Tllinois, 180 U.S. 208 (1900); s.c. 200 U.S. 496 (1906); Sanitary
District of Chicago v. United States, 206 U.S. 405 (1925); Wisconsin ct al v.
Tllinois et al., 278 U.S. 367 (1929); s.c. 281 U.S. 179 and 696 (1930) ; 287 U.%
578 (1932); 289 U.S. 395, 710 (1933); 309 U.S. 569, 636 (1940); 313 U.S. =47
(1941) ; 340 U.S. 858 (1950).

¢ Naujoks, The Chicago Water Diversion Controversy, 30 Marg. L. Rev. 144
161, 176 (1946). .

5231 U.S. 696 (1930). Domestic pumpajre averages about 1700 cubic feet pes
second. .
6 For sclected readings on the history, details and present status of the St
Lawrence Seaway and Power Project sce: Lincoln, Battle of the St. Latwrende.
Fortune, Dec. 1950; Report of a Subccmmittee to the Committee on Foreixn
Relations on S.J. 104, 2 Joint Resolution approving the agreement betwees
the United States and Canada relating to the St. Lawrence Seaway and Powes
Projeet, 79th Congress, 2d session, 1946; Longmire, Showdown on the >
Lascrence, Colliers Nov. 3, 1945; Gladfelter, Flytng Bombs Add Argument for
Secaway to Open Midwest, Milwaukee Journal, Jan. 14, 1945; Daniclian, The
Chips are dosen on the St. Lawrence Seuway, Great Lakes Outlook (publishe:
by Great Lakes Harbors Association, City Hall, Milwaukee, Wis.) Januur.
1952; Naujoks, The St. Lawrence Scatwway, Political Aspects, Great Lakes Qut
look, April, 1952; THE St. Lawrexck Strvey, Parrs [-VII, (U.S. Dep't Coms
1941) ; St. Lazerence Survey, Message from the President of the United States.

Sex. Doc. No. 110, 73rd Cong., 2d Sess., 1934,

000724



. i Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

$033] COMPACTS BETWEEN STATES 221

The St. Lawrence Scaway, consisting of a series of lakes and con-
wecting channels linked with the Atlantic Ocean by way of the St.
{awrence River, is more than 90 per cent developed for navigation.
The aim of the St. Lawrence Seaway and Power Project is to remove
all obstructions to deep water navigation, and at the same time to pro-
vide power facilities which will develop more than one million horse-
;ower of hydro-electric energy. The chief zim of the seaway project
is to provide a navigable waterway for large ocean-going vessels from :
the Great Lakes to the Atlantic Ocean. This involves principally the
construction of a 27-foot channel in the so-called International Rapids
scction of the St. Lawrence River to replace the present 14-foot chan-
vel which Canada has long maintained on i:s side of the river. This
channel will continue in operation as a Canadian enterprise even after
the deepwater channel is éreated. Some additional work must also be
completed in the connecting channels of the Great Lakes, as well as in
many lake ports to provide the required navigable depth of 27 feet for
the entire Great Lakes-St. Lawrence systen.

The construction of the seaway would be on a self-liquidating
hasts thru the levy of tolls or charges on cargoes and passenger
trathe using the new deepwater navigation facilities to be provided.
Under one of the latest proposals, a commission would be set up with
a fund of $10,000,000, with power to borrow up to $500,000,000 to
vay for the United States’ share of the cost of this project. The
yower project contemplates the construction and installation of power
sacilities in the International Rapids section of the St. Lawrence River
‘or development of hydro-electric power to be divided equally between
e United States and Canada. The cost of these power facilities
would also be self-liquidating and be paid jor over a period of forty
YCATS,

The majority of the people living in the Great Lakes states favor
e St Lawrence Seaway and Power Project, while the Atlantic and
“wili port cities; the eastern railroads, some drivate power utilities, and
ome coal operators oppose this project because they believe it con-
“tutes a threat to their pocketbooks. Late in September 1931, Presi-
“ont Truman and Premier St. Laurent of Canada, discussed the St.
svwrence Seaway and Power Project, and in December 1951 legisla-
10 authorize the construction of the St. Lawrence Seaway Project
~+ &3 unanimously passed by both houses of the Canadian Parliament.

-Tovision was made in the Act to permit the United States to parti-

‘tite in this project if Congressional approval was obtained in the

-'32 session of Congress, otherwise Canada planned to “go it alone.”
mida is dead serious in its determination to construct, as soon as
ssible, the St Lawrence Seaway and Power Project. However,

B
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Canada undoubtedly would still permit United States’ participatio:,
by the interested Great Lukes states through the medium of an inte;.
state compact with approval of Congress. In June 1952, the Uniie.;
States Senate defeated a proposal to approve the Canadian-Unite
States St. Lawrence Agreement of March 19, 1941 by a vote of 43
to 40.

A study of the use of interstate compacts over the past 173 years
indicates that this method of zaction has been extremely effective iy
settling differences based on regional economic, social or physical con-
ditions in America. In order to achieve a permanent, lasting and satis-
factory solution for the two mentioned perennial problems, as well a<
for others, it would seem that 3 re-examination and study by all par-
ties concerned should be made of the interstate compact, its origin,
history and past uses, its legality and applicability to the problem of
the control of lake levels, the uses of the waters of the Great Lakes,
diversions from and into the Great Lakes, and the like, to the ¢nd
that an earnest and sincere effort be made to employ it in the settle-
ment of the many troublesome problems involving the Great Lakes
region and the adjoining states,

JI. History axp CoxstrRCTION OF THE CoMPACT CLAUSE
’ or THE CONSTITUTION

A. History of the Compact Clause

The compact section of the United States Constitution has its
roots deep in American colonial history. It is a part of the story of
colonial boundary disputes. Almost all of the colonial charters were
vague and had to be applied to strange and poorly surveyed lands.
The resulting disputes were settied by two peaceful methods. Onc was
negotiation between contending colonies—usually carried on through
joint commissions. Usually the Crown approved all such agreements.
If negotiations failed or in licu of a direct scttlement, the sccond
method was followed, namely an appeal to the Crown. This was fol-
lowed by a reference of the controversy to a Royal Commission. Ifrom
a decision of the Comumission an appeal lay to the Privy Council.
‘These two forms of adjustment were common practice for a hundred
years preceding the American Revolution. An appeal in a boundary
dispute between New York and New Jersey appears in the records
of the Privy Council as late as 17737

The American Revolution found many of these disputes still-un-
settled. It was a logical step to carry over the old idea of settling these
disputes by compacts as had been done in the past.

735 Acts of Privy Council, Col. Scr. 45,
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L “I'he Articles of Confederation included a provision which would
riit the adjustment of boundary and other disputes. Article VI of
e Articles of Confederation prohibited a state, without the consent
. Congress, from entering into an agreement, alliance or treaty with
j;)- king, prince or state. The Articles then provided that no two or
tare states shall enter into any alliance between them without the
f\_.nscnt of Congress.
The language of Article VI of the Articlss of Confederation is
eresting and reads as follows:

“ARTICLE VI. No state without the consent of the United
States in congress assembled, shall send any embassy to, or

receive any embassy from, or enter irto any conference,
agreement, alliance or treaty with any King, prince or state

“No two or more states shall enter into any treaty, confed-
cration or alliance whatever between them, without the con-
* cent of the United States in congress assembled, specifying
accurately the purpose for which the same is to be entered
into, and how long it shall continue.”

- In Rhode Island v. Massachuseits,® the United States Supreme
. Court pointed out that “at the adoption of the Constitution there were
existing controversies between 11 states respecting their boundaries,
which arose under their respective charters, and had continued from
- the first settlement of the colonies.”

Historically, the consent of Congress to validate an agreement be-
tween states can be traced to the consent of the Crown to agreements
among colonies. The colonial records disclose that during the colonial
period, at least nine different boundary disputes were settled by agree-
mient, namely :°

Connecticut and New Netherlands Bouadary Agreement (1656)
Rhode Island and Connecticut Boundary Agreement (1663)
New York and Connecticut Boundary Agreement (1664)

New York and Connecticut Boundary Agreement (1683)
Connecticut and Rhode Island Boundary Agreement (1703)
Massachusetts and Rhode Island Boundary Agreements (1710)

and (1719)

New York and Connecticut Boundary Agreement (1725)
North Carolina and South Carolina Boundary Agreement (1735)
New York and Massachusetts Bouncary Agreement (1773)

During the era of the Articles of Confederation, the following com-

pacts were entered into under the Articles of Confederation, namely:
—e——

:12 Pet. 657, 723 (U.S. 1838). -

"Sec Dadd, Interstate Compacts, 70 U.S. L. Rev. 357 (1936) ; Frankfurter,
and Landis, The Compact Clause of the Coustitution, 34 Yare L. J. 685, 691-
695 (1923), for discussion of early history, Colonial practices, and background
ot present Compact Clause.

000727



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur 'accés a l'information

224 MARQUETTE LAW REVIEW . [Vol. %

Pennsylvania and Virginia Boundary Agreement (1780)
Pennsylvania and New Jersey Agreements (1793) and (1786)
Virginia and Maryland Agreement (1785)

South Carolina and Georgia Agreement (1788)

Since the adoption of the Federal Constitution in 1789, compacts
with the consent of Congress have been resorted to often in the settle-
ment of problems arising between the states, and have been applied
in many fields of legislation, including the following:

(1) Boundaries and cessions of territory.°

(2) Control and improvement of navigation, fishing and water
rights and uses.

(3) Penal jurisdiction.!?

(4) Uniformity of legislation.?

(5) Interstate accounting.?

(6) Conservation of natuial resources.*®

(7) Utility regulation.’® '

(8) Taxation.’™ Relating to jurisdiction to tax, the exchange of
tax data, and agreements as t> mutual tax exemptions, and the like.

(9) Civil defense and military aid*® An interstate civil defense
compact was drafted in 1950 by ten northeastern states and the Fed-
eral Civil Defense Administration. New York, New Jersey and Penn-
sylvania entered into a militery aid compact in 1951, subject to ap-
proval by Congress. ‘

(10) Educational and Institutional Compacts.’®

10 Rhode Island v. Massachusetts, 12 Pet. 657, 723 (1838) ; Washington v. Ore-
gon, 214 U.S. 205 (1909) ; Minr.esota v. Wisconsin, 252 U.S. 273 (1920).

11 State ex rel Dyer v. Sims, 58 S.E. 2d 766 (W. Va. 1930) rev'd. in 341 U.S. 22
(1951) ; New York Port Authority Agreement of 1921; Colorado River Com-
pact of 1921; LaPlata River Compact of 1923; Columbia River Compact of
1025; Atlantic States Marine Fisheries Compact, 1950; New England Water
Pollution Compact, 61 Stat. 682 (1947); Canadian River Compact of 1951;
Yellow River Compact of 1951; Ohio River Valley Sanitation Compact of
1940. .

12 Crime Compact of 1934—Interstate supervision of parolees and probationers;
also agreement as to jurisdicticn over crimes committed on Lake Michigan.

13 National Conference of Commissioners on Uniform State Laws, organized
in 1892, Sce Book orF StATES, p. 18 (1952-53).

14 Virginia v. West Virginia, 220 U.S. 1 (1911) and same parties in 246 U.S. 565
(1918) —settlement and enforcement of financial obligations.

15 Interstate Oil Compact of 1934; Ohio River Valley Sanitation Compact of
1940 which became effective in 1948, 54 Szat. 752 (1940). New England
States Anti-Pollution Agreement of 1947—Interstate Sanitation Compact, 49
Start. 932 (1935).

16 National Association of Public Uilities Commissioners.

17 Kansas-Missouri Mutual Tax Exemption Agreement of 1922; Kansas City v.
Fairfax Drainage District, 34 1. 2d 357 (1929); Dixie Wholesale Grocery
v. Martin, 278 Ky. 705, 129 S.W. zd 181 (1939).

18 See TrE Book oF States, Interstete Contpacts, pp. 2-24 (1952-1953).

19 See Note on Regjonal Education, 4 New Use of Interstate Compact, 34 VA. L.
Rev. 64 (1948) : Southeastern Regional Educational Compact of 1949 as to this
kind of cooperation. '
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B. Construction

(1) Art. I, Sec. 10, CI. 3, U. S. Cowstitution does not prohibit all
ogrecinents between states. '

The provision of the United States Constitution relating to inter-
state compacts or agreements is, in its tevms, broad enough to prohibit
every interstate compact or agreement made without the consent of
Congress. Article I, Section 10, Clause I of the United States Consti-
wtion as we have noted hereinbefore, provides:

“No state shall, without the consert of Congress, . . . enter

into any agreement or compact with another state or with a

foreign power....” '

The words “agreement” and “compact” are not defined in the Consti-
tution. Both words were in use before the adoption of our Constitu-
tion in 1789 but the precise meaning was not too clear. On occasion,
the words “agreement” and “compact” were used as synonyms but at
other times one word was given a different shade of meaning from .
the other. However, it would seem that under the ordinary rules of
constitutional construction, the above provision is to be confined to
those objects and purposes for which the provision was_ framed. As
so construed, Article I, Section 10, Clause 3 of the Constitution does
not apply to every possible agreement or compact between the states,
but only to such as might tend to alter the political powers of the
states affected, and thus encroach upon or interfere with the supremacy
of the United States.?° ’

(2) Some interstate agreements may be effected without Congres-
sional consent.

Agreements between states which are incapable of altering the
political power of the states affected may be made by the states with-
aut the consent of Congress. As was pointed out in State v. Joslin?!
“some contracts or business arrangements between states may be
eifected without congressional assent.” ¥For example, the administra-
tive agreement does not require Congressional consent because it is
not 2 compact. The administrative agreement is usually an informal
‘though sometimes formal) arrangemen: between the administrative
oficers or departments of several states, or between one or more
states and the United States. In the past such administrative agree-
ments have been used by states to provide uniform practices relating
» the use of and regulations relating to highways, and in the field of
slucation, and the regulation of the business of insurance. Other

. interstate agreements which do not rejuire Congressional consent

"iclude arrangements which are approvel by the state legislatures.
‘\\\
~ Wharton v. Wise. 153 U.S. 155 (189%4); Viiginia v. Tennessee, 148 U.S. 503
(1893) ; Union Branch R. Co. v. East Tenn,, etc., 14 Ga. 327 (1853) ; State ex-
.. rel Baird v. Joslin, 116 Kan. 615, 227 Pac. 543 (1924).
*16 Kan. 615, 227 Pac. 543 (1924). See also cases cited in footnote 20, supra.
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(3) States may enter into any kind of compact under the U, §
Constitution but cannot thereby surrender sovereign rights of the
people.

Except as limited by the Constitution, the several states may enter
into any compact, agreement or other arrangement as they choose,
provided, the states cannot limit or surrender by such compact or
agreement, the sovereign rights of the people. Such compacts, entered
into with the consent of Congress, relating to various fields of inter-
state cooperation, have been upheld as against numerous constitutiona]
objections, both Federal and state.??

In City of New York v. Willcox,?® it was held that the Port of
New York Authority,? providing for a joint commission of New
Jersey and New York authorities for management of the port oi
New York, etc, is not invalid as creating an unauthorized quasi-
political subdivision of the United States, in violation of the United
States Constitution,

~ In the recent case of State ex rel Dyer v. Sims,?® the court, speak-
ing through Mr. Justice Frankfurter, in sustaining the Compact in
question, held that the West Virginia' Act ratifying into law the Ohio
River Valley Sanitation Compact?® entered into by eight states to con-
trol pollution in the Ohio River system is not invalid, either (1) on
the ground that the compact delegates police power of West Virginia
to other states or to the Federal Government, or (2) on the ground
that the compact binds future legislatures to make appropriations for
continued activities of the Sanitation Commission and thus violates
the West Virginia Constitution limiting purposes for which the state
may contract debt.

In State v. Joslin®" it was held that an agreement between the
states of Kansas and Missouri ratified by Congress, whereby such
states mutually agreed that the water plants located in Kansas City,
Kansas, and Kansas City, Missouri, located within their respective
territories, should be exempt from taxation, is valid notwithstanding
objection on the ground that the subject is not one concerning which
the states may enter into zn agreement with each other with the consent
of Congress.

22 West Virginia ex rel Dyer v. Sims, State Auditor, 341 U.S. 22 (1951); New
Jersey v. New York, et al,, 283 U.S. 336 (1931) ; Hinderlider v. LaPlata River
and C. Creek Ditch Co., 394 U.S. 92 (1938) ; rehearing denied in 305 U.S. 668
(1938) ; Wharton v. Wise, 153 U.S. 155 (1894) : Parker v. Riley, 18 Cal. 2d
83 (1941). See Note 134 A.L.R. 1417; 49 Am. Jur. States § 13.

23 115 Misc. 351, 89 N.Y.S. 724 (1921).

24 New York Laws 1921, ¢c. 1°4,

25 341 U,S. 22 (1951).

26 54 Stat. 752 (1940) ; 33 U.S.C.A. § 567a (1950). .

27116 Kan. 615, 227 Pac. 543 (1924); Sce also, State v. Cunningham 102 Miss.
237, 59 So. 76 (1912).
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However, there are limits upon the right of a state to contract
»ith another, even with the consent of Congress.?®

(4) An interstate compact may not oe amended, modified, altered
cr changed in any way, without the consent of all the parties to the
. ,;;h‘(,‘})lé"?lf. ’

" As in the case of ordinary private agreements, an interstate com-
sact between two or more states or between a state and a foreign
cower, cannot be amended, modified, altered or changed in any way
without the consent of all the parties to the compact. Neither may the
«erms of the compact be renounced by one of the parties thereto in a
uailateral action, in the absence of a provision in the compact for re-
sunciation of the compact by one of the parties thereto. A recent
Zeciston of the United States Supreme Court touching on these ques-
sians is found in the case of West Virginia ex rel Dyer v. Sims, State
Auditor.®® /

(5) State's assent to interstate compct does not require technical .
ferats,

An Act of each of the legislatures of the states parties to an inter-
ste agreement is needed to create a valid agreement between the
vates. In making such a contract, no technical terms need be used.
it is sufficient to employ terms which -would be sufficient ordinarily
M pive Tise to a contract between the state and an individual. The
Courts will construe the compact or agreement, as in the case of ordi-
=47y private contracts, so as to carry out the intention of the contract-
“u states,® with due regard to the fact that sovereign states are par-
25 to the agreement,

{6) The Consent of Congress to an interstate compact may be
~“ormal and may be given after as weli as before the making of the
erccitent.

flefore a compact can attain full legal stature, it must have received
t+nyressional approval. This fact permits Congress to distinguish
“tween a compact and a treaty. Ordinarily, a court would construe
1 compact a proposal which had reccived Congressional approval.
" i3 possible that under uniusual circumstances, a court might construe
siposal as a treaty. However, to date this has never occurred.

The consent of Congress, which may be either general or specific,
© vmetimes given by resolution, and on other occasions by formal

Ve

.
-

" 2%hata River and €. Creek Ditch Co. v. Hiaderlider, 93 Colo. 128, 25 P. 2d 87
3). appeal dismissed in 291 U.S. 650 (1934). Sce 11 Am. Jur. CoNSTITU-
L v Law 8254 16 C.J.S. ConsTrTutionat Law §179. .
» 18 22 (1951) ; also see Chesapeake etc, Canal Co. v. Baltimore, etc, R. -~
o GIT&TUT (Md 1832).
Tianaex rel Dyer et al,, v. Sims, State Auditor, 341 U.S. 22 (1951) ; Virginia

:;cst Virginia, 246 U.S. 565 (1918); Elentucky v. Indiana, 281 U.S. 63

[RA \)
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enactments. In either event, such approval is subject to Presidentiy;
veto, since under Article I, Section 7, Clause 3 of the Constitutioy,
“every order, resolution or voate to which the concurrence of the Senazg
and the House of Representatives may be necessary” is limited by th,
veto power. It is significant that no compact has ever been vetoed,
Congressional consent may be absolute, or it may be limited in son,
manner. '

The consent of Congress to an agreement between states may Ly
given either before or after the making of an interstate compact. Such
assent of Congress need not be formal or technical in character of
language, but it 1s sufficiert if Congress has expressed its assent tg
an interstate compact by some positive act in relation to the agreemen
or by the adoption or approval of the proceedings taken under any
such agreement or by sanciion of the objects of the compact.®*

In the leading case of Chesapeake Canal Co. v. Baltimore etc. R.
Co.2? it was said: “There is no particular form in which the assent of
Congress is required to be given, and it is not material in which form
" it is given, provided it is done.”

In Virginia v. Tenness:e®® the court said: “The Constitution does
not state when the consent of Congress shall be given, whether it shall
precede or may follow the compact made, or whether it shall be ex-
press or may be implied.”

In State ex rel Baird v. Joslin,* in upholding an agreement be-
tween two states, the Kansas Court stated:

“The consent of Congress was given by ratification after
the two states had acted, but that is not a good ground of
objection. ‘The Cons:itution makes no provision respecting
the mode or form in which the consent of Congress 1s to be
signified, very properly leaving that matter to the wisdom of
that body, to be decided upon according to the ordinary rules
of law and of right reason. The only question in cases which
involve that point is: Has Congress by some positive act in
relation to such agreement, signified the consent of that body
to its validity’ (Green v. Biddle, 21 U.S. 1, 85)”

The Kansas Supreme Court further pointed out that—

“The Federal Constitution (Art. I, Sec. 10, Par. 3) by for-
bidding states to enter into any agreement or compact with
each other without the consent of Congress, recognizes their
power to do so with that consent. (Poole v. Fleeger, 36 U.S.
185, 209). Moreover, some contracts or business arrange-
ments between states may be effected without Congressional

31 Wharton v. Wise, 153 U.3, 155 (1894); Virginia v. Tennessee, 148 U.S. 503
(1893) ; Virginia v. West Virginia, 11 Wall. 39 (U.S, 1870).

324 Gill & J. 1, 136 (Md. 1832).

33 148 U.S. 503, 521 (1893).
34 116 Kan. 615, 227 Pac. 543 (1924).
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consent. (Virginia v. Tennessee, 148 U.S. 503, 518). ‘The
- terms, “compacts” and “agreements”; as used in this section,
cover all stipulations affecting the conduct or claims of
states, whether verbal or written, formal or informal, posi-
tive or implied, with each other’ (Annotated Constitution,
published by authority of the U.S. Senate, p. 365) not for-
bidden by the Constitution, for even with the consent of Con-
gress, the states may not disobey its injunctions—may not,
for instance, do any of the things prohibited by the first para-
graph of the section cited (In re Rahrer, 140 U.S. 545, 560),
such as entering into a treaty, alliance or confederation. It
has been said that the clause ‘compacts and agreements’ as
distinguished from ‘treaty, alliance or confederation’ may
‘very properly apply to such as regarded what might be
deemed mere private rights of sovereignty, such as questions
of boundary, interests in land situate in the territory of each
other, and other internal regulations for the mutual comfort
and convenience of states borderiny on each other.” (Quoted
from Story’s Commentaries on the Constitution (Sec. 1403)
in Virginia v. Tennessee, 148 U.S. 503, 519)”

Where consent is given in advance by Congress it is often pro-
vided that such consent is given subject "o the submission of completed
compacts for approval by Congress. Consent will be valid even though
given after the passage of a number o years. In fact, before 1921,
virtually every compact was fully negotiated and formulated before
Congressional consent was sought or obtained. A new technique ap-
pearing in recent years is a Blanket Consent Act enacted by Congress,
sometimes even before any negotiations have been entered into between
the states.

Whether silence could be construed to operate as consent is still a
moot question. One writer argues that:® :

“The consent of Congress may asstme the form of any action

signifying acquiescence in the terms of the compact. Its si-
lence, however, may not properly be construed as assent.”

Some authorities have, however, indicated a contrary view.

A more complicated question, and oae upon which authorities are
divided, is whether or not all agreements between the states are sub-
ject to the Compact Clause of the Constitution and hence require
congressional consent to be effective, or whether some agreements are
of such a nature as to avoid the Compact Clause requirement of con-
gressional .consent. The proponents of the view that congressional
consent is not required for all valid agreements entered into between
states rely for the most part upon staements found in the leading
decision of irginia v. Tennessee,*® and in cases which cite that deci-

3335 Cor. L. R. 76 (1936).
36 148 U.S. 503 (1893).
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sion, such as McHenry County et al. v. Brady et al® Writers wh..
take the opposite view and who insist that the validity of all compa.i.
and agreements is dependent upon the assent of Congress, find sup
port for this view in the case of Holmes v Jennison,®® where ;.
Chief Justice Taney declared that all compacts and agreements i.
tween states or between a state and a Iorewn power to be valid myw
be consented to by Congress.

One writer, in support of this view, argues that :3°

“An ‘agreement or compact’ must be a transaction be-
tween states: neither mere similarity of conduct arising from
common motives, nor zcquiesences of one state in the acts of
another will constitute an ‘agreement’ in the absence of an
interstate promise or grant. While the compact clause applies
in terms to all consensual transactions between states, the
view has been advanced that agreements lacking political im-
plications are valid eve:n in the absence of Congressional con-
sent. Judicial authority for this position consists, however,
of the reptition of an erroneous dictum in Virginia v. Ten-
nessee, and a group of cases in state courts which either in-
volve no interstate transactions or are concerned with no state
promise or grant. Adherence to the doctrine would require
that the conventional distinction between compacts and pro-
hibited treaties, based upon the presence or absence of po-

“litical consequences, be abandoned. Whatever the practical
advantages of upholding certain agreements in the absence of
consent, the theory is inconsistent with the apparent purpose
of the compact clause; the submission of every interstate
agreement to Congressional scrutiny in order to determine
whether the extent and nature of its political implications are
such that it is objectioneble as a ‘treaty’.”

The view expressed above finds support in the conclusions of a
writer whose discussion on this subject is found in an issue of the
Yale Law Journal.®

As we have indicated hereinbefore some interstate agreements
may be effected without Congressional consent, nevertheless a word 0i
caution is warranted. Because almost any compact of importance is
bound to affect the power balance between the states and the Federal
Government and hence could be considered political in nature, the
states contemplating the making of a compact would be wise to in-
clude a provision for Congressional consent. A compact on the subject
of the regulation of the levels of the Great Lakes and diversions there
from, or on the subject oi the St. Lawrence Seaway and Powcs

Project, would certainly require Congressional consent.

3737 N.D. 59, 163 N.W. 540 (1917).
38 14 Pet. 540 (U.S. 1840).

- 3235 Cor. L. Rev. 76 (1936).
- 4031 Yare L. J. 635 (1922).
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IIT. Distincrion BrrweeN COMPACTS AND TREATIES

12

The definition of a “treaty” under the United States Constitution
is still a relatively unsettled matter of law. In distinguishing a treaty
from a compact, under the Constitution, the problem seems political
rather than legal. Inasmuch as a compact requires the consent of Con-
eress before it can become effective, the decision is said to be left to
Congress to determine in each instance whether the proposal is a treaty
or a compact by withholding or granting its consent. Generally the .
United States Supreme Court has upheld each compact, assented to
by Congress, which has come before the high court for review.

As Mr. Justice Brandeis, in considering the nature of a compact,
well said in the case of Hinderlider v. LaPlata River & Cherry Creek
Ditch:* . . :

“The compact—the legislative means—adapts to our
Union of Sovereign States, the agre-old treaty-making power
of independent sovereign nations. Adjustment by compact
without a judicial or quasi-judicizl determination of existing
rights had been practiced in the Colonies, was practiced by
the States before the adoption of the Constitution, and had
been extensively practiced in the United States for nearly
half a century before this Court first applied the judicial
means in settling the boundary dispute in State of Rhode
Island v. (Commonwealth of) Massachusetts, 12 Pet. 657,
723-725,9 L.Ed. 1233.” ’

One writer, in considering the distinction between a treaty and a
compact, makes the following observation :*2

“The distinction which the framers of the Constitution in-
tended to draw between agreemsznts unconditionally pro-
hibited and those permitted with the consent of Congress is
not apparent from the language of the Constitution itself. Nor
is aid to be derived from literature contemporary with the
Constitutional Convention. There was little or no discussion
of these two clauses while the Coustitution was in making,
and the question has never been judicially determined. Story
maintained that the terms ‘treaty, alliance, and confederation’
applied to treaties of a political character, such as ‘treaties of
alliance for purposes of peace and war; and treaties of con-
federation, in which the parties are leagued for mutual gov-
ernment; political cooperation, and the exercise of political
sovereignty; and treaties of cession of sovereignty, or con-
ferring internal political jurisdiction or external political de-
pendence, or general commercial privileges’. The terms’
‘agreement’ and ‘compact’ referred, in his opinion, to ‘private
rights of sovereignty; such as questions of boundary; inter-
ests in land situated in the territory of each other; and other

1304 U.S. 92, 104 (1938).
231 YarLe L. . 635 (1922).
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internal regulations for the mutual comfort and convenience
of states bordering on each other.” ”

Another author notes the reasons behind the distinction made be.
tween treaties and compacts in Article I, Section 10 of the Umted
States Constitution, as follows.4®

“A distinction may be drawn between the requirements
of subdivision 3 of Sectior. 10 and the prohibition contained in
subdivision 1 of the same section. . . . In order to establish
the sovereignty of the Union for purposes of international re-
lations, it was essential taat the states should not enter into
any alliance or confedera:ion and that treaties should be en-
tered into only by the lFederal Government. A treaty be-
tween states would in itself be destructive of national sov-
ereignty. A compact or agreement, however, would not
necessarily be destructive of national sovereignty although it
might involve issues affecting the entire nation. So it is that,
while Congress cannot authorize the state to enter into any
treaty, alliance or confederation, agreements between the
states may be made, and to protect the national interests it is
provided that the consent of Congress must be obtained.”

The words “compact and agreement” in Article I, Section 10,
Clause 3 of the United States Constitution, it is generally agreed,
are used synonymously. In Virginia v. Tennessee** the Court, through
Mr. Justice Field, said:

“Compacts or agreenments—and we do not perceive any
difference in the meaning except that the word ‘compact’ is
generally used with reference to more formal and serious en-
gagements than is usually implied in the term ‘agreement’—
cover all stipulations affecting the conduct of the claims of
the parties.”

b

Regardless of the manner in which interstate compacts or agree-
ments are negotiated, entere¢ into and signed on behalf of the signa-
tory states, it is clear that a true compact is not a treaty. If the agree-
" ment between the states is a treaty in fact, it could not then be a con-
pact and hence would not be permissible under Article I, Section 10,
Clause 1, of the Constitution. A compact, since it does not effect the
political balance between the states and the Federal Government, is in
" essence nothing more than a glorified contract between two or more
~ states or between a state and a foreign power. Accordingly, a com-
pact should be and is generally interpreted in accordance with the
rules pertaining to private contracts or agreements. The fact is, how-
- ever, because of the high character of the parties to the compact (be-

43 Donov an, State Compact As ¢ Method of Settling Problems Common to Sci-
eral St‘afes 80 U. or Penn. L. Rev. 5 (1931)
44 148 U.S. 503 520 (1894).
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ing quasi-sovereign states), the thinkirg of the courts in considering -
compacts is influenced to some extent. This is always the case when
states are party litigants in the courts. Thus; the courts will generally
follow the inferpretation placed upon the particular agreement by the
action of Congress in giving its consent to a compact. If the Congress
labels the agreement as a compact and hence non-political in character,
the courts will generally accept this inerpretation as final.

IV. Vavrmity or Comracts WiTeH A ForeigNy Power

In most cases to date, the signatory powers to interstate compacts
are quasi-sovereign states of the Union. This is the usual situation
as an examination of the interstate compacts entered into to date will
disclose. However, under the Constitution, there is nothing to pre-
vent a foreign power, such as Canada, from also participating as a
signatory party under a compact. In a case where the foreign power
has a significant interest in the subject matter of the agreement, it
would be not only desirable but necessar for the foreign power to be
a party thereto. This would be true in a matter involving international
waters, such as a compact between the adjoining Great Lakes states
involving the regulation of the levels ¢f such lakes and their con-
necting waters, Canada would most certainly be interested because
its port cities and commerce would be directly affected by any man
made regulation of the levels of the Great Lakes. The same would be
true in the matter of the St. Lawrence Seaway and Power Project
which project would involve in part infernational waters.

Some individuals have raised the question whether a compact be-
tween one or more states and a foreign power would be constitutional.
A reading of Article I, Section 10, Clause 3, of the Constitution would
seem to dispel any such doubt. This Section states:

“No state shall, without the consent of Congress . . . enter
into any agreement or compact with another state or with a
foreign power.”

The above section clearly authorizes a compact with a foreign
power. Logic likewise would dictate the view that under the Consti- ,
tution a compact between one or more stutes and a foreign power is
permissible and is on the same level as an ordinary compact between
two states. One writer, who also takes this view, points out that:*

“The constitution makes no distinction between interstate
agreements and agreements between the states and foreign
governments, and hence any agreement or compact, not a
treaty, alliance or confederation, would be valid, provided it
is approved by congress.”

—_—

#3310 Yace L. J. 635 (1922).
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The present trend toward the use of the compact to obtain co-
operation between states and a foreign power is shown by the recent
developments in the St. Lawrence Seaway and Power Project.

Former Senator Moody of Michigan, late in the 1952 session of
Congress, introduced a bill in the United States Senate, which if en-
acted into law, would have authorized the states bordering on the Great
Lakes by interstate compact to construct jointly with Canada a decp-
water channel connecting the Great Lakes and the Atlantic Ocean via
the St. Lawrence River.#® There can be no question but that Senator
- Moody had a legal opinion to the effect that a compact with Canada
would be authorized under “he Compact-Clause of the Constitution.
On January 3, 1933, Representative Dingell of Michigan introduced
a joint resolution “To authorize a compact or agreement between the
States of Maine, New Hampshire, Vermont, New York, Pennsylvania,
Ohio, Indiana, Michigan, Illinois, Wisconsin, Minnesota, and certain
other States, and the Dominion of Canada, with respect to the St
Lawrence seaway.”

While there is no Unite¢. States Supreme Court decision directly
sustaining a compact with a foreign power, since this point has never
been directly involved in litization, there are several decisions of the
courts which suggest that in a proper case a compact with a foreign
-power would be sustained. In the case of Holmes v. Jennison,*" which
involved the legality of the proposed extradition of a fugitive from
Vermont to Canada, the United States Supreme Court did suggest
that a compact with Canada on this subject might be legal. Mr. Chief
Justice Taney, in referring ~o the possible use of a compact, said:*

“If such an arrangement is deemed desirable, the foresight
of the framers of the constitution has provided the way for
doing it, without interfering with the powers of foreign in-
tercourse committed to the general government or endanger-
ing the peace of the Union. Under the . .. Constitution, any
state with the consent of Congress, may enter into such an
agreement with the Canadian authorities. The agreement

would in that event be made under the supervision of the
United States. . . .” '

46 Senator Wiley of Wisconsin and Representative Dondero of Michigan intro-
duced in the Senate and the Eouse of Representatives similar bills to provide
for United States participation with Canada in the St. Lawrence seaway and
power project. These bills were introduced in January 1953. On January 23,
1953, the Great Lakes Harbors Association, after vote of its officers and mem-
bers of the executive committze, endorsed the St. Lawrence project and spe-
cifically the principle of the Wiley and Dondero bills. The association is made
up of representatives of municipalities, with the exception of Chicago, border-
ing on the Great Lakes. See Chicdgo Daily Tribune, Saturday, January 24, 1953.

4714 Pet. 538 (U.S. 1840).

48 14 Pet. 538, 578 (U.S. 1840).
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In another interesting decision,*® the North Dakota Supreme Court
sustained the action of a North Dakota Board of Drainage Commis-
sioners which had built a drain extencling fourteen miles into Canada
even though a portion of the drain was vested in a Canadian munici-
pality and no Congressional consent had been sought or obtained. The
_court ruled that the agreement in question was not a prohibited treaty
but was a valid compact even though it lacked Congressional approval,
since the compact was one which involved no national interest and
hence did not need the consent of Congress.

It is clear that if the question concerning the legality of a compact
with a foreign power ever is raised in the courts the ruling will be
that such a compact is permissible under the Constitution.

V. Procebure 1IN NEGOTIATING AN INTERSTATE COMPACT

A. In General

The first step in the formulation ¢f any interstate compact is to
sccure the active interest of the various states involved in controversy
or who seek cooperation. After the states concerned become actively
interested, each will normally appoint compact commissioners. = Ordi-
narily this will be done pursuant to legislative direction, but this may
be carried out by executive act alone. Another plan could have the
legislature create a commission to study first the feasibility and desir-
ability of entering into a specific compact. If commissioners are ap-
pointed, they will meet with_the commissioners of the other states for.
_the_purpose of negotiating the proposed compact. The personnel for
these commissions, or the chief adviser Jor such commissions, are most
profitably drawn from those who are experts in the field. ‘

After the joint compact commissioners have negotiated the com-
pact, the next step normally is ratification of such agreement by each
of the state legislatures concerned. However, it is also possible for
the legislatures to have previously provided that the signing by the
commissioners shall bind the state. The latter procedure speeds up the
final adoption of the compact. The signatory states may consummate
a compact by any legislative act manifesting an intent to enter into the
transaction and no specific wording or ohraseology is required in the
cnabling act. '

A compact may provide that it shall take effect upon a certain date,
upon ratification by a stipulated number of states, upon ratification by
all of the states, or in some similar manner depending upon the nature
and substance of the compact. Ratification by the legislature, whether
v statute, joint resolution, statutory offzr by one state to another, or
arallel legislation incorporating an agr:ement previously drafted by

———

" McHenry County v. Brady, 37 N.D. 59, 163 N.W. 540 (1917). -~
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the representatives party to the compact, is a legislative act and hene,
subject to veto by the governor. The compact may include a provision
that the agreement may be terminated by mutual consent of the par-
ticipating states,

B. Reciprocal Legislation

An alternative method of entering into a compact is through recip-
rocal legislation. One prominent writer on the subject of interstaic
compacts has the following to say concerning the reciprocal legislation
method of entering into compacts:5°

“The making of a compact by the method of reciprocal
legislation consists of the enactment of a statute which is in
_effect an offer by one state, and an acceptance evidenced by
enactment of the same statute by one or more other states.
The typical statute usually provides for exchange of formal
ratification by the enacting states. To make it a valid com-
pact within the meaning of the Constitution, there must, of
course, be consent on the part of Congress.”’

In a note by J. P. Chamberlain,® the author reaches the conclusion
that legislation through compact arrived at by negotiation rather
than by reciprocal legislation is apt to be more satisfactory where the
issues are important or complex. This conclusion is obviously correct.
The use of reciprocal legislation should be limited to an interstate
compact between a few states and on matters that do not involve im-
portant or complex problems.

Since reciprocal legislation as a method for entering into a com-
pact is of limited value and not ordinarily used, this method must be
distinguished from the more usual uses of such legislation.

VI. ENFORCEMENT OF COMPACTS
It is well settled that an interstate compact is binding upon all of

i the signatory states and that one signatory state may not renounce its
. obligations thereunder by unilateral action. Once a compact has been

" entered into, has received Congressional assent, such a compact has

a legal existence and is binding upon all the parties. The signatory
states have a right to expect._that each and every member thereto will
carry out in good faith all of the duties and obligations imposed there-
under. If the compact provides, as many compacts now do, for some
method whereby one member state may terminate its participation in
the agreement then such method must be strictly followed. In the
absence of such provision for renunciation, the agreement remains
binding on all signatory states. However, some persons argue that
while theoretically a state may not repudiate an existing agreement.

50 Dodd, Interstate Compacts, 70 U.S. L. Rev. 557 (1936).

519 A. B. A, J. 207 (1923).
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as a practical matter, there is little than can be done if a state re-
nottnces a compact.®?

The writer does not subscribe to this view. A compact is binding
upon all signatory states and if one state renounces the agreement, in
the absence of provisions for renunciation, the remaining states may
bring suit in the United States Supreme Court to enforce the com-
pact.®® While the Compact Clause of the Constitution does not have
any provisions for enforcement of compacts, other sections of the Con-
stitution confer upon the United States Supreme Court original juris-
diction to entertain suits between states of the Union.* When the
Supreme Court enters a decree in an action between states the Court
has the power to enforce its mandate. Thus, the Court could compel
a recalcitrant state to fulfill its obligations under a compact. While
there is no direct decision on this point, the Supreme Court has indi-
cated that it has the means to enforce its mandate if this should be
required.®

Actions between states have been fairly numerous. Nevertheless,

52 In Clark, Interstate Compacts and Social Legislation, 51 Por. Sc1. Q. 36
(1936), the writer suggests that, “In the absence of provisions for renuncia-
tion, theory has it that a state may not repudiate an existing compact any more
than it may enact legislation controverting its terms. But, as a matter of prac-
ical fact, states have on occasion resorted to the last extremity of absolute
repudiation and . . . . there is little that can be done about it.” The writer of
‘the foregoing article also suggests that if a state decides that 'a compact vio-
lates the state constitution that this in effect abrogates the compact without the
consent of the other state. Cf. West Virginia ex rel Dyer v. Sims, State Audi-
tor, 341 U.S. 22 (1931). ‘

33 Virginia v. West Virginia, 246 U.S. 565 (1918); Virginia v. Tennessee, 148
U.S. 163 (1930) ; West Virginia ex rel Dyer v. Sims, State Auditor, 341 U.S.

22 (1951); Kentucky v. Indiana, 281 U.S. 163 (1930) ; Delaware River Joint .

Toll Bridge Comm. v. Colburn, 310 U.S. 419 (1940).
51U, S. Cownst. Art. I11, §2, provides in part:

“The judicial power shall extend to all Cases, in Law and Equity, aris—g
ing under this Constitution, the Laws of the United States, . . . Contro-
versies between two or amore States:—between a State and citizens of
another State; . ..

In all cases. . ... in which a State shall be a party, the Supreme Court
shall have. original jurisdiction, both as to Law and Fact, with such ex-
ceptions, and under such regulations as the Congress shall make.”

See also Missouri v. Illinois, 180 U.S. 208, 241 (1901) ; North Dakota v. Min-
nesota, 263 U.S. 365, 373 (1923) ; Kansas v. Colorado, 185 U.S. 125, 140 (1902) ;
Minnesota v. Wisconsin, 252 U.S. 273 (1920) ; Nebraska v. Iowa, 145 U.S. 519
(1892) ; Arizona v. California, 292 U.S. 341 (1934).

53 \siégg(mlgaégr West Virginia, 246 U.S. 565 (1918) ; Virginia v. Tennessee, 148 U.S.

1893). .

In Wisconsin et al v. Illinois, et al., 281 U.S. 179, 197 (1933), the United States
Supreme Court, in an opinion written by Mr, Justice Holmes showed its de-
termination to enforce its mandates and decrees by the court’s answer to the
argument of the State of Illinois, that the Illinois constitution stood in the
way of carrying out the court's order with respect to obtaining sufficient money
through taxation for constructing the sewage disposal plants for the Chicago
Sanitary District required under the Court’s orders. The court pointed out it
was already decided “. . . the defendants are doing a wrong to the complain-
ants, and that they must stop it. They must find a way out of their peril. We
have only to consider what is possible if the state of Iilinois devotes all its
powers to dealing with an exigency to the magnitude of which it seems not
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such actions have always been touchy matters. Ordinarily, suits be-
tween states are filed only after all negotiations have failed in an af-
tempt to resolve the differences between the states. States have fre-
quently resorted to suits in the United States Supreme Court to vind;-
cate their rights and to compel performance of obligations under agree-
ments with other states. In Virginia v. West Virginia,® the Supremc
Court reaffirmed its power to er.force its mandate in a suit brought by
one state against another. In the case of Kentucky v. Indiana,®” the Su-
preme Court was not obliged to rule on the question of compelling
enforcement of the cbligations =ssumed by one state under an inter-
state compact. Since it was nct absolutely necessary so to do, the
Court joined the states involved in assuming that the state of Indiana
would perform its obligations urder the compact. In this case, as in
every other case, the states have adhered to the Court’s ruling. Should
the occasion require it is clear that the Supreme Court will coerce a
recalcitrant state to perform its obligations under a compact.

VII. History ax» PReESENT STATUS OF
Cuicaco WATER DiveErsioN CONTROVERSY

A brief review of the history and present status of the fight over
diversion of waters from Lake Michigan at Chicago is necessary to
understand fully the reasons why the writer believes that the compact
method could solve this problem.

The so-called Chicago diversion controversy arose out of the cir-
cumstances that between the years 1892 and 1900, the City of Chicago
and its suburbs carried out a plan of disposing of the sewage of the
Chicago metropolitan area by cuting a canal across the low conti-
nental divide which lies about ten miles west of Lake Michigan, and
discharging the sewage of that arez into the Mississippi watershed by
way of the Des Plaines and Ilino:s Rivers. However, the inception
of the Chicago Drainage Canal plan of sewage disposal and protection
of water supply really dates back to early Chicago.>®

Congress in 1822 authorized th: State of Illinois to survey and
mark through the public lands of the United States, a route for a canal
connecting the Illinois River with Lake Michigan, and setting aside
ninety feet of land on either side of the proposed canal in aid of such
scheme. A further grant of land was made in the year 1827. In 1336

yet to have fully awakened. It can base no defenses upon difficulties that it has
itself created. If its constitution stands in the way of prompt action, it miust
amend it or yield to an aquthority that is paramount to the state” (Emphasis
ours)

56 246 U.S. 565 (1918).

57281 U.S. 163 (1930).

58 For a detailed discussion of the history, legal problems and present status of
the Chicago water diversion problem, see 30 MarQ. L. Rev. 149, 228 (1946-7) ;
and 31 Marg. L. Rev. 28 (1947). _
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the State of Illinois enacted legislatior providing for the construction
of the canal, which was to be known as the Illinois & Michigan Canal.
It was finally completed in 1848, a part of it substantially on the route
of the present Chicago Drainage Canal. The Illinois & Michigan Canal
crossed the continental divide between the Chicago and Des Plaines
Rivers at a level of eight feet above the lake, and then continued on to
LaSalle, Illinois, where it entered the Illinois River. It had been
planned to provide a depth for this canal sufficient to take waters from
Lake Michigan by gravity, but this was not accomplished, and it be-
came necessary to supply the summit of the canal with waters from
the Chicago River by means of pumps and dams.

At first only a small amount of water was pumped into the canal,
but this proved insufficient for needs of navigation and sanitation,
and the water was not carried into the Mississippi watershed but con-
tinued to discharge into the Chicago Rivsr. Lake Michigan was the
sole source of water supply for the City of Chicago, and the sewage
deposited in the river, in times of flood, washed into the lake and con-
taminated the city’s water supply. By the year 1865 the Chicago River
had become so offensive from receiving the sewage of the rapidly
growing city that the authorities agreed to pump more water into the
canal from the Chicago River. By 1871 the canal was enlarged, and
in 1872 the summit level was lowered withk the hope that this would
result in a permanent flow of water from Lake Michigan through the
south branch of the Chicago River in an amount sufficient to keep
that stream clear and unpolluted. This did not work, and the canal
again became badly contaminated. The con‘inuance of this nuisance
along the canal resulted in arousing public interest for a better system
of sewage disposal and a better water supply

The result was that many investigations were undertaken and
numerous reports filed. In 18387 the Drainage and Water Supply Com-
mission was organized which recommended that the most economical
method of sewage disposal was by the discharge of the sewage into
the Des Plaines River through a canal across the continental divide,
In 1889 the Illinois Legislature authorized the creation of the Sani-
tary District, and pursuant to such authority the Sanitary District of
Chicago was organized. Between the years 1892 and January 17; 1900,
the Chicago Drainage Canal was constructed. Under the legislative act,
a continuous flow of 20,000 cubic feet of water per second for each
100,000 of population within the Sanitary District was made manda-
tory. Since the opening of the Chicago Drainage Canal in 1900, the
flow of the Chicago River has been reversed, and it now flows away
trom Lake Michigan, carrying with it waters from Lake Michigan
into the Des Plaines and Illinois Rivers.

000743



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur 'accés & I'information

240 MARQUETTE LAW REVIEW [\’oi. 36

The opening of the canal in 1900 resulted in a suit by the State of
Missouri against the State of Jllinois to enjoin the threatened pollution
of the waters of the Mississiopi River.® An injunction was denicd
by the United States Supreme Court because it was not satisfied that
the claims of the State of Missouri that the pollution of the waters of
the Mississippi at St. Louis was caused by the introduction of un-
treated sewage into the Chicago Drainage Canal. The court pointed
out that untreated sewage was also placed into the 1\11551581ppx River
above St. Louis by Missouri cities.

Meanwhile the Great Lakss states and the port cities became
alarmed over the abstraction of the waters of the Great Lakes through
the Chicago Drainage Canal. They contended that it resulted in a
lowering of the levels of the Great Lakes of from 6 to 8 inches for
each 10,000 cubic feet per secoad of diversion. The Federal Govern-
ment likewise became disturbed because the Sanitary District of Chi-
cago was violating the permit issued by the Secretary of War allowing
a diversion of 4,167 cubic feet per second. In 1908 the Federal Govern-
ment filed a suit in the Federal District Court at Chicago to enjoin
the Sanitary District from increasing the flow of waters from Lake
Michigan through the Chicago Drainage Canal over and above the
amount of 4,167 cubic feet per sxcond authorized by the permit of the
Secretary of War. In 1913 the Federal Government filed another suit
against the Sanitary District of Chicago to enjoin the diversion of
more than 4,167 cubic feet per second from Lake Michigan. These
two suits were consolidated and heard as one by the Federal Court,
and in 1920 an oral opinion was given in favor of the United States
and against the Sanitary District of Chicago. No decree, however,
was entered and further argumerts were heard and in 1923 the court
directed judgment for the relief demanded by the United States. In
January 1925 the United States Supreme Court affirmed the decree
of the lower court “without pr¢judice to any permit that may be
issued by the Secretary of War according to law.”%°

In 1925 the Secretary of War granted a permit authorizing a diver-
sion of waters from Lake Michigan by the Sanitary District of Chi-
cago not to exceed 8,500 cubic feet per second upon certain conditions.
This was a temporary permit only and was to expire on December 31,
1929 if not previously revoked.

In 1922 the State of Wisconsin brought an original action in the
United States Supreme Court against the Sanitary District of Chicago
and the State of Illinois seeking an injunction against the abstraction
of the waters of the Great Lakes through the Chicago Drainage Canal.

59 180 U.S. 208, 241 (1901).
. 60 Sanitary Dist. of Chicago v. United States, 266 U.S. 405 (1925).

~
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In 1925 and 1926 amended bills were filed and the States of Minne-
<ota, Ohio, Michigan, New York and Pennsylvania joined the State
of Wisconsin. The Great Lakes states contended the permit issued by
the Secretary of War was ultra vires and void and constituted no au-
thority for the abstraction of the waters of the Great Lakes through
the Chicago Drainage Canal. Charles Evans Hughes was appointed
Special Master, and after full hearings his report was filed in Novem-
ber 1927, in which he made the finding that a lowering of the levels
of the Great Lakes approximately six iniches was caused by the ab-
straction of 8,500 cubic feet per second of water from Lake Michigan
through the Chicago Drainage Canal and that this resulted in substan-
tial injuries and damages to navigation and commercial interests of
the complaining Great Lakes states, which damages were accentuated
in times of low lake levels resulting from natural causes.®* (The differ-
ence between extreme high levels and extreme lows is in excess of
six feet, and these extremes occur at approximately 23 year intervals,
with lesser intermediate fluctuations).

The United States Supreme Court in January 1929 sustained the
findings of the Special Master and held --hat as a matter of law the
permit of the Secretary of War was null and void, and that the Great
Lakes states were entitled to a decree which would be “effective in
bringing that violation (of the rights of the Great Lakes states) and
the unwarranted part of the diversion to an end.”®* The court, how-
ever, decided to allow additional time to the Sanitary District and the
State of Illinois in which to construct the needed sewage disposal
plants and facilities for the disposition of the sewage of the Sanitary
District. The matter was again referred to Charles Evans Hughes as
Special Master, and he filed his report in December 1929 in which he
recommended that the Sanitary District aad the State of Illinois be
given until December 31, 1938 to reduce thae diversion to 1,500 cubic
feet per second plus domestic pumpage. The Supreme Court affirmed
these findings and entered a decree on Apsil 21, 1930.%8°

In October 1932, the States of Wisconsin, Minnesota, Ohio and
Michigan applied to the United States Supreme Court for the ap-
pointment of a special officer to execute the decree of April 21, 1930.
The four states complained of the delay in the construction and com-
pletion of the works and facilities embracsd in the program of the
Sanitary District of Chicago for the disposal of the sewage of that
area, The court enlarged the decree to provide that the State of Illinois
be required to take all necessary steps to cause and secure the comple-

61 Wis. et al v. Illinois et al,, 271 U.S. 650 (1926).
82 Wis et al v. Illinois et al., 278 U.S. 367, 408, 409, 417 (1929).
63 Wis. et al v. [llinois et al,, 281 U.S. 696 (1930).
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tion of adequate sewage disposal plants and sewers to the end that the
diversion of waters of Lake Michigan be reduced at the times fixed in
the decree.®

In 1937, Congressman Persons of Illinois introduced a bill to au-
thorize an increase in the diversion of waters from Lake Michigan
through the Chicago Drainage Canal to 5,000 cubic feet per second
plus domestic pumpage. This bill was vigorously opposed by the Great
Lakes states, certain port cities, and groups residing along the lower
Illinois River. This bill never enacted into law.

In 1940 the State of Illinois applied for a modification of the
decree entered by the Supreme Court on April 21, 1930 so as to per-
mit a temporary increase in diversion to 5,000 cubic feet per second
plus domestic pumpage.®® A Special Master was appointed to inquire
whether the partially treatel or untreated sewage deposited in the
Ilinois Waterway (formerly known as the Chicago Drainage Canal)
constituted a menace to the health of the inhabitants of certain com-
mumnities located on the Waterway and on the Des Plaines and Illinois
Rivers. After extensive hearings the Special Master reported that
no menace to health existed. The United States Supreme Court
affirmed this finding.%®

Thereafter bills were introduced in each session of Congress which,
if enacted into law, would purport to grant authority to increase the
diversion of water 'from Lakke Michigan over and above the amount
fixed by the decree of April 21, 1930. No such bill was ever enacted
into law. In addition to these legislative attempts, the Sanitary Dis-
trict of Chicago and the State of Illinois, and groups residing in the
Chicago area have sought to obtain increased diversion of water from
Lake Michigan by applicaticns made to the President of the United
States, to the War Departaent, to the Federal Power Commission,
and to the War Production Board. All of these petitions and applica-
tions were vigorously opposed by the Great Lakes states, the port
cities, the Great Lakes Hardors Association and by groups residing
along the lower Illinois River.®

In 1952 bills were introduced to permit the abstraction of large
quantities of water from the Great Lakes through the Chicago Drain-
age Canal on the theory tha: this would result in lowered lake levels
and thus mitigate damages being caused to shore property by the then
current high lake levels. No such bill was adopted by the 1952 Con-

61 Wis. et al v. Illinois et al.,, 289 U.S. 398, 710 (1933).

65 Wis. et al v. Jllinois et al., 309 U.S. 569 (1940).

66 Wis. et al v. Illinois et al., 313 U.S. 547 (1941).

67 See Printed Hearings before tie Committee on Public Works, H.R., 82d Con-
gress, 2d session, May 27-28, Junc 4-5, 1952, No. 82-18, Iilinois Waterway—
Diversion of Water from Lake Michigan.
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gress. The fight for increased diversion continues with the introduc-

tion of similar bills in the 1953 session of Congress. The proponents
of a large diversion of waters from Lake Michigan through the Chi-
cago Drainage Canal have constantly and regularly applied pressure
in Washington to obtain some color of authority to increase the diver-
sion of water from Lake Michigan at Chicago.

VIII. History AND PRESENT STATUS OF THE ST. LAWRENCE

Seaway AND Power ProjecT

In the controversy regarding the construction of the St. Lawrence
Seaway and Power Project, we find that as early as the year 1895
the governments of the United States and Canada appointed a Deep
Waterways Commission to investigate the feasibility of a deep water
route connecting the Atlantic Ocean with the Great Lakes via the St.
Lawrence River. In 1897 this commission reported that the St. Law-
rence River route was feasible and recommended that further detailed
surveys be made.®®

In 1902 Congress requested the President to invite Great Britain
to join in the formation of an international waterway commission to
be composed of three members each from Canada and the United
States. This commission was established as the International Joint
Waterways Commission in December 1903. Its principal contribution
was to pave the way for the so-called Boundary Waters Treaty of
1909. Under the Boundary Waters Treaty of 1909 an International
Joint Commission was established to review proposals for the con-
struction of obstructions in and diversions of boundary waters, giv-
ing preference to uses of such waters for: domestic and sanitary pur-
poses; for navigation and servicing of canals; and for power and
irrigating purposes.

In 1914 the United States government addressed a note to the
British Ambassador inquiring as to the views of the Canadian govern-
ment with regard to the advisability and feasibility of a joint under-
taking for the construction of a deep waterway via the St. Lawrence
River for ocean-going vessels. No further action was taken due to
the beginning of World War L

Meanwhile, the opening of the Panama Canal on August 14, 1914
seriously weakened the competitive position of the Middle West and
brought the East and West Coasts closer together. This led to demands
for early construction of the St. Lawrence Seaway to give products
from the Great Lakes area lower freight costs to the markets of the
world. The .increased demand for electric power in Canada and in

68 See The Great Lakes Qutlook, April 1952—The St. Lawrence Seaway—Politi-
cal Aspects, by Naujoks, H.H.

Document divulgué en vertu de la Loi sur I'accés & I'information

000747



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information

244 MARQUETTE LAW REVIEW [Vol. 36

the Northeastern part of the United States sparked a movement to
utilize the tremendous potential electric power on the St. Lawrence
River. The increase in foreign trade also influenced the Seaway move-
ment. All of these developments created a widespread demand for
the improvement of the St. Lawrence River to permit ocean-going
vessels to enter the Great Lzkes ports.

As a result of these demands for the construction of the Seaway,
many organizations and commissions were created to assist in pro-
moting the Great Lakes-St. Lawrence Seaway. The Great Lakes-
St. Lawrence Tidewater Association; the Great Lakes Harbors Asso-
ciation, many state deep waterway commissions were all formed after
World War 1. Comprehensive surveys of the St. Lawrence Seaway
project were undertaken and by the year 1932 there were 21 states
associated with the Great Laies-St. Lawrence Tidewater Association.
On the Canadian side, interest in the St. Lawrence Seaway movement
was also active and aggressive. The Canadian Deep Waterways and
Power Association was formed and held many meetings, Many stud-
ies were undertaken and in January 1927 the United States Depart-
ment of Commerce issued a report on the seaway, recommending a
27-foot channel. In 1928 the Canadian Advisory Committee made its
report on the seaway. This report was the basis of a note from Can-
ada to the United States January 31, 1928. Meetings on this subject
. were held throughout the United States and in Canada, and the ques-
tion was fully debated. Negotiations were carried on in 1930 and 1931
until a treaty was signed Julv 18, 1932 between representatives of the
United States and Canada.

This treaty provided for a 27-foot channel for navigation, and for
the construction of power facilities on the St. Lawrence River. Hear-
ings on the treaty were held in the United States Senate in 1932 and
1933. The principal support for the treaty came from states bordering
on the Great Lakes and from states west of the Mississippi River.

They argued that the cheaper transportation provided by the seaway
would greatly aid the export trade of this area. They argued also that
the seaway would greatly cheapen the cost of imports into this area
of raw materials as well as consumer goods. It would restore, they
said, without harming the railroads or existing facilities, the Middle
West to a position of economic parity with the states benefitted by the
Panama Canal. Many farm organizations supported the treaty.

The opposition to the treaty came principally from these sources:
The North Atlantic port cities; the railroad interests; the coal inter-
ests and the lake carriers and the canal interests. Opponents of the
treaty argued that the cost ¢f transportation would be excessive; that
there would be insufficient traffic upon the seaway to warrant any
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Larg
in :}rnnsportation rates, but that harm would be done existing facilities.
{1 the matter of costs it was argued that they were unreliable and
would be revised. On the matter of :raffic it was asserted that the
coal and iron movements were principally between lake ports and that
wheat was a declining export commodify. It was stated also that rail-
road labor would be displaced and that the American ports would
wifier in favor of Montreal. It was argued, further, that there was no
market for the potential power and that if such power were sold it
would reduce consumption of coal by <0 million tons a year. Opposi-
ton also came from the ports of Buffalo and New Orleans, the New
York Darge Canal, a number of private shippers and the eastern
railroads.®® _

In March 1934 the United States Senate voted on the proposal to
ratify the treaty and the vote was 46 ayes, 42 nays, 3 paired and 5 not
voting. Since a two-thirds affirmative vote was needed, the treaty
failed of ratification.

¢ expenditure, and that there would be no appreciable reduction

The failure to approve the treaty didn’t end the matter. Nego-
tiations carried on between the United States and Canada and many
conferences were held to arouse new interest in the St. Lawrence Sea-
way and Power Project. In May 1938 the United States submitted
to Canada a draft of a new treaty on this subject. In January 1940
meetings between representatives of the United States and Canada..
were held in Ottawa. In October 1940 negotiations were renewed, ‘
and on March 19, 1941 the Canadian-American Agreement to De-
vclop the Great Lakes-St. Lawrence Basin was signed in Ottawa, Can-
ada. This agreement provides for the construction of a shipway with
27-foot locks which would be sufficient to admit ninety per cent of
ocean shipping from the Atlantic Ocean to the Great Lakes. It further
provides for installation of power facilities on the St. Lawrence River
for the development of hydro-electric power. In the 1941 session of
Congress, resolutions were introduced to grant approval to the Cana-
dian-American St. Lawrence Agreement of March 19, 1941. The
resolution was never approved because of Pearl Harbor and the
necessity of conserving materials for the war effort. In 1943, and
again in 1944 and 1945 bills were introduced in the House and in the
Senate to authorize the St. Lawrence Seaway, but they failed of pass-
age. In the 80th and 81st Congress:s, other bills were introduced on
the St. Lawrence Seaway and Power Project, but none of these bills
were ever approved. In June 1952, the Senate of the 82nd Congress .

9 See Fortune Magazine, Dec. 1950, Bcttle of the St. Lawrence by Lincoln.
Colliers AMagazine, Nov. 3, 1945, Showcown. on the St. Lawrence by Longmire.
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CONGRESSIONAL RECORD — HOQUSE

July 15, 1968
M 0S8. T am glad to yield to the

gentleman from Wisconsin.

Mr. ZABLOCKI. 1f is my understand-
ing it is necessary for Congress to grant
consent, with ceriain limiting qualifica-
tions, so that the States can cooperale
among themselves. Without this type of
permissive legislation, although at the
present time there is a commission, they
could not enter into certain agreements
and arrangements. This bhill- does not
create a new commission. This legisla-
tion expresses congressional consent for
the Great Lakes States to enter into &
_compact.

Mr. ADAIR, Mr, Speaker, will the gen-
tleman yield?

Mr, GROSS. I yield to the gentleman
from Indiana.

Mr. ADATIR. Would not Lh(, gentleman
from Wisconsin agree that it also ac-
quiesces in agreements made with a for-
eign power, to wit Canada, in the estab-
lishment of this compact?

Mr. GROSS. Is the present commission
a subsidiary of the Water Resources
Planning Act, or was it ercated by that
act? What is its relationship to the
Water Resources Planning Act?

Mr., ZABLOCEIL Mr. Speaker, if the
gentleman will yield, I should like to

— state the present commission is an ad-
visory body to the Water Commission. As
to the Great Lakes Basin compact, I
might point out that all eight States in
the Great Lakes area have ratified this
compact.

Mr. GROSS. That may well be, but T
should like to know why we must have
two apparently very similar commissions
in this field.

My, RUMSFELD. Mr, Spealter, will the
gentleman yield?

Mr. GROSS. I yield to the gentleman
from Illinois,

Mr. RUMSFELD. It is my understand-

“ing—and possibly the gentleman from
Wisconsin will verify this—that the
legislation before us is not to creale a
new Commission. Rather, this bill is in
fact merely the granting of the consent
of Congress to a Great Lakes Basin com-
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pact as required by article I, section 10 of
| the Constitution. The bill, similar to some
209 such compacts, grants congressional
approval to an agreement among the 8
States of the United States and the Gov-
ernment of Canada, While il provides
. that the Great Lakes Comimission shall
i be an agency of the compacting States, it

is not a duplication in any sense. Con-

gressional consent was first sought in

1956, but due to a variety of delay it has
‘ taken 12 years to secure House approval,

I do hope the gentleman will not now
object.

Mr. GROSS. But I believe it does create
| the Great Lakes Commission, does it not?
{ Mr. ADAIR, Mr. Speaker, will the gen-

tlem'm yield?
! . GROSS. I yield to the g"ntlcman

from Inchanu. N
. Mz, ADAIR I would agree with the

statement just made by the gentleman
from Illmﬁis that this rather establishes
the limiis of the guthortiy, the authority
with which it may act, as between the
several Stales of the United States and
with respect to agreements made with
Canada.

Mr. GROSS. May I have the assurance
of someone who apparcntly is direclly
interested in this legislation thal even-
tually there will not be a demand on the

I'ederal Government for the support of.

this Commission or Commissions?

Mr. ZABLOCKI. Mr. Speaker, will the
gentleman yield?

Mr. GROSS. I am glac¢ to yield to the
gentleman from Wisconsin.

Mr. ZABLOCKI. The gentleman is
pleased to assure the gentleman from
Jowa that another Comimission is not
heing authorized by this proposal. Fur-
ther, it will not cost the Federal Gov-
ernment any money.

Mr. GROSS. I thank tie gentleman.

Mr, Speaker, I withdrew my reserva-
tion.

Mr. ZABLOCKI. Mr. &peaker, S, 660
grants the consent of Congress, with cer-
tain limiting qualifications, to the Great
Lakes Basin Compact which has been
entered into by the eight States border-
ing on the Great Lakes: Illinois, In-
diana, Michigan, Minnesota, New York,
Ohio, Pennsylvania, and V/isconsin,

Article I, section 10, clause 3, of the
U.S. Constitution provides:

No State shall, without the consent of
Congress, * * * enter into un agreement or
compact with another State, or with a for-
elgn power * % *

As I have advised the gontleman from
Iowa, no Federal funds are sublhorized
by the bill, and none are desired.

There is every reason > Congress to
consent to this compact The legisla-
tures of all of the State: direetly con-
cerned have ratified and, in accordance
with the Constitution, they are asking
congressional consent.

This hill eontzins language which has
been agreed upon by the various inter-
ested parties, some of whom have in the
past opposed similar legiclation.

The States: want it. Those agencies
and organizations which Fave expressed
oppositon in the past are salisfied. Con-
gress should give its concent.

Almost the entire text of the bill—
from the beginning of page 2 to line 8,
page 14—is taken up wita the text of
the Great Lakes Basin conpact.

In a sense, the only real 1xgislative pro-
visions of the bill are seciions 2 and 3,
beginning on page 14, which withhold
consent to certain provisions of the com-
pact.

Assent by the Congress to this com-
pact was originally sought in 1956, and
it has been before the Congress, ofl and
on, ever since.

The compact as ratified by the States
provides for membership by the Cana-
dian Provinces of Ontario and Quebec,
and the Great Lakes Commission is em-
powered to make recommendations to
the Government of Canada as well as to
the Uniled States. This was regarded by
the Department of Siate as infringing on
the jurisdiction of the Federal Govern-
ment with respeet to dealing with for-
eign affairs.

~The bills considered in previous Con-
gresses and those now pending bafore the
Commitiee on Foreign Affa rs dealt with
this issue by specifying tanat congres-
sional consent, is not given o designated

provisions of the compact which purport )
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to authorize recommendations to and co-
operalion with foreign governments or
their subdivisions.

In the early days, opposition to the
compact was expressed by the represent-
atives of the New York Power Authority,
the Bufialo Chamber of Commerce, and
the Cleveland Chamber of Commerce—
which was before New York and Ohio
ratified the compact.

When the committee considered the
compact in 1966, all of the earlier ob-
jections had been taken care of bul the
power authority of the Stale of New
York, which has responsibility for the
power resources of the Niagara and St.
Lawrence Rivers and which operates
power facilities in cooperation with the
Province of Ontario, objected on the
grounds that the restrictions imposed by
the legislation on the rights of the Great
Lakes Commission to deal with Canada
“would constitute the basis for conten-
tions that necessary activities carried on
by the power authority in dealing with
Canadian entities are unlawful.”

Last February, all of the intelested
parties, including the ¥ederal depart-
ments and agencies and the New York
Power Authority, got together and agreed
on the language contained in sections 2
and 3 of the bill before us.

In view of the fact that the Constitu-
tion provides for congressional approval
of the commpsaet and that all of the inter-
ested parties are satisfied, it makes good
sense for the Congress to give assent.

Mr. O'HARA of lllinois. Mr, Speaker,
the matter of a Great Lakes Basin com-
pact has been before the House for many
yvears and why the bill to give congres-
sional consent should be pressed in the
closing days of this Congress is explained
only by the claim that it took time to
satisfy the objections of the State of New
York and our own State Department.

In November of this year, all the Great
Lakes Stales will hold elections that will
make changes in the gubernaforial and
legislative coffices. I would think it the
part of wisdom to await the results of
these elections instead of rushing to en-
actment a measure that has lain dormant
for so many years and which, perchance,
might not be accentable to one or more of
the new Slate administrations. While I
do not anticipate that such would be the
case, nevertheless, I do have a strong
sense of caulion when life suddenly

Lcomies at the legislative midnight to a

measure that has been soundly b]CE‘l‘ilng
through many Congresses.

Frankly, I have been opposed {o the
combpact, because when Lake Michigan
diversion was so vital to the health and
welfare of Chicago and Illinois, the other
Great Lakes States turned thumbs down,
T do not vision an alert card player will-
ingly going up against a stacked deck.
While the matter of Lake Michigan water
diversion may or may not be on its way
to satisfactory adjustment, other gues-
tions of policy and interest will avise and
I would feel easier if I knew to a cer-
tainty that always Illinols would not be
outvoted as it was in the diversion
matter; Illincis on one side, all the other
Great Lakes States oh the other.

Nor am I as certain as are many others
that regional rule and sovereignty should
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be substituted for State government. I
appregiate as much as anyone that there
are iy serious problems, of which
pollt is not the least, that are of com-~
mon concern fo States in the saine water
arca, But whether these problems can
reach the wisest and fairest of solutions
by the withdrawal of the sovereigniy of
the individual States and the substitution
by compact of a regional supergovern-
ment has not as yet been conclusively
demonstrated. .

It may be that in fime the wisdom of
regional supergovernments will be dem-
onstrated so conclusively that another
generation will change our Constitution
to do away with States altogether and in
their stead substitute regional govern-
ments. I make no -such prediction, but
I do most seriously urge upon my col-
leagues in this Congress and the Mem-
bers of future Congresses, of which I
shall not be a Member, a study in depth.

Scetion 10, article I, of the Constitu-
tion provides:

No State shall, without the consent of the
Congress, enter Into any Agreement or Com-

pact with another State, or with a foreign
Power., -

The responsihility placed upon the
Congress by the Constitution is not to be
treated trivially or discharged lightly and
in haste. The increasing number of com-
pacts, and the apparently sound argu-
ments in their behalf, would sserh to
argue that no new compacts should be
approved without the most thorough-
going for research. In the instant case,
one reasen given for the delay since 1966
was that objection of the original draft
was raised both by the State of New
York ‘and by the State Department. The
draft was rewriiten to meet hoth chjec-
tions. -

Mr, Speaker, having c.iscus ed at per-
haps too much length my own views on
the Great Lakes Basin compact, and hav-
ing very earnestly 'warned against undue
haste in the spproval of future com-
pacts, I hope I will not be regarded as
inconsistent in voling for S. 660. Here
are the circumstances and the consid-
erations that are the determining factors
inmy vobing for the bill:

In September 1988, I received the fol-
lowing letter from the Honorable Otto
Kerner, then Covernor of Iilinois and
now a member of the Circult Court of
Appeals of the United States.

SEPTEMERER 30, 1968,

DeAr CowaRessManN O'Hara: I understand
that bills for Congressional consent to the
Grealb Lakes Basin Compact are now pending
before the House Forelgn Affairs Committee,
of which you are an esteemed member. I have
been most concerned and an active supporter
of the work of the Great Lakes Commission,
and have participated ln many of its actlivi-
ties to solve the water prcblems common to
the Great Iakes and the eight adjoining
states. Our United States Gonstitution pro-
vides for Congressional consent to agreements
between st:tt.os. In accordance with this pro-
viston, T am In support of H.R, 937 and the
companion bills which grant Congressional
ratification to the Great Lakes Compact,

Please bear In mind that these bills will
not in any way affect Illinols’ posltion with
regard to the diversion preblem which 1s now
before the United States Supreme  Court
pending a decision by the Speclal Master,

.and cas
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Your support of these bils would be deep=
1y appreclated,
Sincerely, :
COxro KrnneR,
Governors.

Governor Kerner is th? son of onc of
the all-time greatest of the judges and
public officials of the State of Illinois, a
warm friend of mine. He is the son-in-
law of another warm frlend, a former
president of the Cook County hoard and
later mayor of Chieago, truly a great
chief executive of the second city in
Arnerica, Mayor Cermak.

Governor Kerner, himsslf, has a ree-
ord of brilliant achievement, second to
none in all the Nation, as combat general
in time of war, as jurist, as distriet at-
torney, and Governor of the great State
of Iilinois.

I told him that as Gove "nor of Illinois
and a participant in mary activities to
solve the perplexing water problems of
our region, he was in a much better posi-
tion to judge and that, as ¢ Congressman
from Iilinois, ¥ would give my loyal sup-
port to the Covernor of Illincis. That
wes in the fall of 1866.

The matter never came 1p again in the
Commiftee on Forcign Affairs until last
weelk, Although S. 660 was introduced in
the House by a number of Members, no
one approached me and, wvhen it came
up in the commitice of which I had heen
a member for many years,
completely by surprise.

It was later that I learned that the 2
years from 1966 to halfway in 1668 were
used in working out an agreement with

.fthe State of New York arnd in meeting

the proper objections of the State De-
partmient, This doubtless his resulted in
a better bill. It also should stand as a
warning in the future agaiast the hasty
sual approval by the Congress of
proposec! State compacts.

Mr. Speaker, in a long oublie caveer
now drawing to a eclose, . have never
broken my word. I am hapry to keep my
word to Governor, Kerner in 1966 by
voting in 1968 for the Great Lakes Basin
compact.

If the fight against peliution is to be
won, and all the Great Lakes saved from
becoming seas of death, the prayers, the
dedication, the brains, the muscle and
the handiwork of all our pecple in all our
region musk be put unselfishly and tire-
lessly into the task. The passage of this
bill by consent, without one voice raised
to stop its enactment, may be a good
OIMen. :

My best wishes go to Mr. 1Meserow and
all the others who have worked so dili-
genily for the day when .the States of
the Great Lakes region could work to-
gether as a team, approved by the ed-
eral Government, to remove she dangers,
solve the cornmon brohlems, end advance
the welfare of all the great States of owr
region.

CENERAL LEAVE TO EXTEND

Mr. ZABLOCKI. Mr. Speaker, I ask
unanimous consent that al Members
may extend their remarks yprior to the
passage on the Consent Calendar of the
hill 8. 660, granting the cons:nt of Con-

.gress to a Greab Lakes Basla Compact,

and for other purposes.

I was taken

The SPEAKFER. Is there objection
to the request of the gentleman from
Wisconsin?

There was no chjection,

The SPEAXER, Is there objection to
the present consideration of the bhill?

There being no objection, the Clerk
read the bill as follows:

S. 660

Be it enacted by the Sengle and House

of Representalives of the United States of
America in Congress assembled, That the
consent of Congress Is hereby given, to the
extent and subject to the conditions here-
Inafter set forth, to the Great Lakes Basin
Compact which has been entered into by the
States of Illinois, Indlena, Michigan, Minne-
sota, New York, Ohio, Pennsylvania and
Wisconsin in the form as follows:
“GREAT LAKES BASIN COMPACT
“The party states solemnly agree:
“ArTIcLE I

“The purposes of this compact are, through
means of jolnt or cooperative action:

“1. To promote the orderly, Integrated, and
comprehensive development, use, and con-
servation of the water resources of the Great
Lakes Basin (hereinafier called the Basin).

“2. To plan for the welfare and develop-
ment of the water resources of the Basin as
a whole as well as for those portions of the
Basin which may have problems of special
concern, .

“3. To make it possible for the states of the
Basin and their people to derive the maxi-
mum benefit from utilization of public
works, in the form of navigational aids or
otherwise, which may exist or which may he
constructed from time to time.

“4, To advise in securing and maintaining
& proper balance among industrial, commer-
cial, agricultural, water supply, residential,
recreational, and other legitimate uses of the
water resources of the Basin,

“5, To establish end malntain an inter-
governmental agency to the end that the
purposes of this compact mey be accom-
plished more effectively.

“Anticrz IT

“A. This compeact shall enter into force and
hocome effective and binding when it has
been enacted by the legislaturss of any four
of the States of Illinois, Indlana, Michigan,

. Minnesota, New- York, Ohlo, Pennsylvania,

and Wisconsin and thereafter shall enter into
force and become efiective and binding as to
any other of sald states when enacted by the
legislature thersof.

“B. The Provines of Ontarlo and the Prov-
ince of Quebee, or elther of them, may be-
come states parly to this compact by taking
such action as their laws and the laws of t.he
Government of Canada may prescribe for
adherence thereto. Tor the purpose of this
compact the word ‘state’ shall be construed
to include aProvince of Canada,

“Arrrcre IIT

“Tho Creat Lakes Commission created by
Article IV of this compact shall exercise its
powers and perform its functions in respect
to the Basin which, for the purposes of thls
compnact, shall consist of so much of the
l'o:-[mﬂ.;‘:g as may be within the party states:

“1. Lakes Erle, Huron, Michigan, Ontario,
St. Cleir, Superior, and the St. Lawrence
River, together with any and all natural or
man-macle watey interconnections between
or among them,

“2. All rlvers, ponds, lakes, streams, and
other watercourses which, in thelr natural
state or In their prevalling condillons, are
tributary to Lakes Erle, Huron, Michigan,
Ontario, St, Clalr, and Superior or any of
them or which compromise part of any
watershed draining into any of said lakes.
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Annexes

Attached is an excerpt from the Congressional Record
(Senate) for June 12 which gives the text of the latest bill (8.660)

DISTRIBUTION proposing approval of the Great Lakes Compact. This bill, as
amended, was passed by the Senate. You may wish to note particularly
EMandR the following passages which relate to the international aspects of

the proposal: Article IT B; Article VI J-N; Article 1X. These are
as amended in the Senate to give much less extended authority to the

Great lLakes Commission.

2. The history ¢f the Great Lakes Compact and its consideration
by Congress is given or. ppe S.7058-9. As you are aware, the legisla~-
tion has twice been aprroved by the Senate only to die in the House.
The present bill has ncw been referred to the House ‘Judiciary
Committee and in view cf the very limited time remaining before
dissolution, there is little reason to think that it will be any

more fortunate than its successors. _

&.H. BLOUIX

&‘r\ The Embassy.
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June 12, 1968

] COMGRESSIONAL RECORD - SENATE

GREAT LAKES BASIN COMPACT”

The bill (S. 660) graunting the consent
of Congress to a Great Lakes Basin Com-
pact, and for other purposes, was an-
nounced as next in order.

Mr. MANSFIELD. Over, Mr. President.

The PRESIDING OFFICER. The bill
will b2 passed over. o .

Subsequently, the following proceed-
ings were had on this bill.

Mr. MANSFIELD. Mr. President, I ask
unaniinous consent that the Senate pro-
ceed to the consideration of Calendar No.
1159, 13. 660. ) ‘

The PRESIDING OFFICER. The bill‘
will he stated by tifle. - S

The LEGISLATIVE CLERK. A bill (8. 680) }
granting the consent of Congress to a
Great Lakes Basin Compact, and for .

 other purposes. - : ]

The PRESIDING OFFICER.-Is there|
objection to the present consideration-
of the »ill? : "

Thers being no objection, the Senate.
-broceeded to consider the kill which had
been reported from the Committee on
the Judiciary, with amendments, on page
1, line 3, after the word “given,” insert
“to the extent and”; in line 4, aiter the:
word “to’” where it appears the fivst time
insert -“the”; on page 14, after line 7,
strike out: : :

Sec. 2. Nothing contained in this Act or in.
the compact consented o hereby shall be
construec to affect the jurisdiction, powers,
Or prerogntives of any department, agency, or
officer of >he United States Government. or of
any international comimission or agency over
or in the Great Lakes Basin or any portion
thereof, nor shail anything contained herein .
be construed to establish an international ’
2gcney or to limit or affect in any way the ex-
ercise of t11e treatymsking power or any other
power or right of the United States. In car-
rying out its functions under this Act the
Cominission shail be solely a consultative

. and recommendatory agerncy which shall co-
Operate with the agencies of the United
States and shall report annually to the Con-
gress and to the President or to any official
designated by the Fresident. The consent
herein granted does not extend to para-
graph B of article If or to paragraphs J and
M of articlz VI of the compact; snd consent ,

“is granted with respect to paragraph I, of

vticke VI ¢f the compact subject to the tol-

g coniitions: (1) cooperation snall be

i extended t< and carried on with the Govern-
ment of Conada or any of its subdivisions

» only through or with the approval of the De-

partment o’ State; (2) cooperation with, an
internationnl commission or agency nhaving

jurisdiction in the basin shall be extended .

)
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s through or with the approval of the
“3 tment of State; and (3) proposals to

any such international commission or agency
shall be submitted only through the Depart-
ment of State, The consent herein granted is
on condition the recominendations under
article VI, paragraphs B, G, and J, shall not
be made {0 any fercign government or sub-
division thereef and that recommendations
to internations) bodies or agencies shall be
made through the Department of State.

_SEec. 3. Nothing in this Act shall be con-
strued to lireit in any way or to indicate any
intention of Congress to either Hmit or
sanction in any way other relations, working
arrangements, or agreements of the partici-
pating states with each other or with the
Provinees of Ontario and Quebec. The effect
of this Act shall be limited solely to the
functions and procedm es of the Gxeat Lakes

_Commission. -

And, in lieu thereof, insert:

Src. 2. The consent herein granted does not
extend to paragraph B of article IT or {0 para-
graphs J, ¥, and M of article VI of the com-
pact, or to other provisions of article VI of
the compact which purport to authorize rec-
ommendations to, or cooperation with, any

foreign or international governments, politi-

cal subdivisions, agencies or bodies. In carry-
ing out its functions under this Act the Com-
mission shall be solely a consultative and
recommendatory agency which will cooperate
with the ageicies of the United States. It
shall furnish to the Congress and to the
President, or to any official designated by
the President, copies of its reports submitted
to the party states pursuant to p'u'\rnaph
O of article IV of the compact.

Sec. 3. Nothing contained in this Act or

- -in the compact consented to hereby shall be

construed to affect the jurisdiction, powers,
or prerogatives of any department, agency,
or officer of the United States Government
or of the Great Lakes Basin Committee estab-
lished under title II of the Water Resources
Planning Act, or of any international com-

‘mission or agency over or in the Great Lakes

Basin or any portion thereof, nor shall any-
thing contained herein be construed to es-
tablish an international agency or fo limit
or affect in any way the exercise of the
treatymaking power or any other power or
right of the United States.

So as to make the bill read:
S. 660
Be it enacted by the Senate and House
o] Representatives of the United States of
America in Congress assembled, That the
consent of Congress is hereby given, to the

extent and subject to the conditions herein-

after set. forth, to the Great Lakes Basin
Compact which has been entered into by the
States of Illinois, Indiana, Michigan, Min-
nesota, New York, Ohio, Pennsylvania and
Wisconsin in the form as follows:

“GreEAT LAKES Basin ComMPACT
-“The party states solemnly agree: .
“ARTICLE I

“The purposes of this compact are, through
means of joint or cooperative action:

“1. To promote the orderly, integrated, and
comprehensive development, use, and con-
servation of the water resources of the Great
Lakes Basin (hereinafter called the Basin).

“2. To plan for the welfare and develop~
ment of the water resources of the Basin as
& whole as well as for those portions of the
Basin which may have problems of special
concern. -

“3. To make it possible for the states.of the
Basin and their people to derive the maxi-
mum benefit from utilization of public works.
in the form of navigational aids or otherwise,
which may exist or which may be consiructed
from tirae to time,

“4. To advise in securing and mainiaining
a - proper balance among industrial, com-

_ authenticate its p-ocesdings.

- property is located,

CONGRISSIONAL RECORD — SENATE

mercial, agricaltural, water supply, residen~
tial, recreational, and other legitimate uses
of the water resources of thwe Basin.

“5, To establish and maintain an inter-

gmennncntn.l agency to the end that the

purposes of this compact may be accom-~

plished more ¢ffectively.
“ARTICLE II

“A. This cn.np'ict shall enter into force
and become eYective and binding when it
has been enacied by the legislatures of any
four of the States of IHinois, Indiana, Mich-
igan, Minnesota, New York, Ohio, Pennsyl-
vania, and Wisconsin and thereafter shall
enter into force and become effective and
binding as to any other of said states when
cnacted by the legislature thereof.

“B. The Province of Ontario and the Prov-
ince of Quebec, or either of them, may be-
come states party to this compact by taking

such action as their laws and the laws of "

the Government of Canada may prescribe for
adherence thereto. For the purpose of this
compact the word ‘state’ shall be construed
to include a Province of Canada.
“ARTICLE III
“The Great L¢kes Commission created by
rticle IV- of this compact shall exercise its

tive or commissioner of his state provided
that said commissioner or other representa-
tive casting sald vote shall have a written
proxy in proper forin as may be required by
the Commisesion.

“F, The Commission shall elect annually
from among its members a chairman and
vice-chairman. The Commission shall ap-
point an Executive Director who shall also
act as secretary-treasurer, and who shall be
bonded in such amount as the Commission
may require. The Executive Director shall
serve at the pleasure of the Commission and
at such compensation and under such terms
and conditions as may be fixed by it. The
Executive Director shall be custodian of the
records of the Comumission with authority to
afiix the Commission's official seal and to
attest to and certify such records or copies
thereof.

“G. The Ex ccutwe Duectm subject to the
approval of the Commission in such cases
as its by-laws may provide, shall appoint and
remove or discharge such pcisonnel as may
be necessary for the performance of the
Commission’s funhctions. Subject 1o the
aforesaid approval, the Executive Director
mey fix theilr compensation, define their
duties, and require bonds of such of them

powers and perform its functions in res pCCt’t?u the Commission may designate.

to the Basin which, for the purposes of this
compact, shall consist of so much of the
following as may be within the party states:
“i. L.akes Erie, Huron, Michigan, Onterio,
St. Clair, Superior, and the 8t. Lawrence
River, together with any and all natural or
man-made water interconnéctions between
or among them. ’ i
“2. All rivers, ponds, lakes, streams, and
other watercourses which, in their natural
state or in their prevailing conditions, are
tributary to Lakes Erie, Huron, Michigan,
Ontario, St. Clair. and Superior or any of
them or which conprise part of any water-
shed draining into any of said lakes.
“,RTICLE IV

“A. There is hereby created an agency of
the party states t¢ be known as The Great
Lakes Commission (hereinafter called the
Commission). In that name the Commission
may sue and be sued, acquire, hold and con-
vey real and personal property and any in-
terest therein The Commission shall have a
seal with the word: *The Great Lakes Com-
mission’ and ‘such other design as it may
prescribe engraved shereon by which it shall
Transactions
involving real or personal property shall con-
form to the laws oi the state in which the
and the Commission may
by by-laws provide for the execuiion and
acknowledgement o all instruments in its

"behalf.

“B. The Commlssmn sn'lll be composed of
not less than three nommissioners nor more
than five commissioners from each party
state designated or zppointed in accordance

with the law of the state which they repre-

sent and serving anc subject to remov al in

accordance with such law.

“C. Each state delezation shall be entitled

to three votes in the Commission. The pres-
ence of commissioners: from a majority of the
party states shall constitute a quorum for
the transaction of business at any meeting
of the Commission. Actions of the Commis-
sion shall be by a majority of the votes cast
except that any recommendations made
‘pursuant to Article V1 of this compact shall
require an affizmative vote of not less thah a
majority of the votes cast from each of a
majority of the states present and voting.

“D. The commissioners of any two or more
party states may meet separately to consider
problems of particular interest to their states,
but no action taken at any such meeting
shall be deemed an action of the Commis~
sion unless and until
specifically approve the same.

“E, In the absence of any commlsgxoner
his vote may be cast by another representa-

she Commission shall

“H. The Executive Director, on behalf of,
as trustee for, and with the approval of the
Comimnission, may borrow, accept, or contract
for the services of personnel from any state
or government or any subdivision or agency
thereof, from any - inter-governmental
agency, or from any institution, person, firm
or corporation; and mmay accept for any of
the Commission’s purposes and functions

-under this compact any and all donations,

gifts, and grants of money, eguipment, sup-
plies, materials, and services from any state
or government or any subdivision or agency
thereof or inter-governmental agency or from
any institution, person, firm or corpc: at10n
and may receive and utilize the same.

_“I. The Comumission may establish and
maintain one or more offices for the trans-
acting of its business and for such purposes
the Executive Director, on behalf of, as
trustee for, and with the approval of the

- Commission, may acquire, hold and dispose

of real and personal property necessary to
the performance of its functions.

“J. No tax levied or imposed by any party
state or any political subdivision thereof
shall be deenied to apply to property, trans-
actions, or income of the Commission.

“¥. The Commission may adopt, amend
and rescind by-laws, rules and regulations
for the conduct of its business.

“L,. The organization meeting of the Com-
mission shall be held within six months from
the effective date of the compact. ’

“M. The Commission and its Executive
Director shall make available to the party
states any information within its possession
and shall always provide free access to its

‘records by duly authorized representatives

of such party states.

“N. The Commission shall keep a writien
record of its meetings and proceedings and
shall annually make a report thereof to be
submitted to the duly designated official of
each party state.

‘0. The Commission shall make and trans-
mit annually to the legislature and Governor
of each party state a report covering the
activities of the.Commission for the pre-
ceding year and embodying such recom-
mendations as may have been adopted by the
Commission. The Commission may issue such

~add1t10nal reports as it may deem desirable.

“ARTICLE V -

“A. The members of the Commission shall
serve without compensation, but the expenses
of each commissioner shall be met by the
state which he represents in accordance with
the law of that state, All other expenses in-
curred by the Commission in the course of
exercising the powers conferred upon it Ly
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‘pact, unless met in some other man-

.fically provided by this compact,
¢ paid by the Commission out of its
own .unds,

“B. The Commigsion shall submit to the
executive head or designated officer of each
party state a budget of its estimated expendi-
tures for such period as may he required by
the laws of that state for mesontatlon to
the legislature theregf.

“C. Bach of the Commission’s budgets of
estimated expenditures shall contain specific
recommendations of the amount or amounts
to be appropriated by each of the party
states. Detajled commission budgets shall be
recommended by a majority of the votes
cast, and the costs shall be allccated equitably
among the party states in accordance with
their respective interests.

“D. The Commission shall not pledge the
credit of any party state. The Commission
may meet any of its obligations in whole or
in part with funds available to it under

Article IV (H) of this compact, provided that®

the Commission takes specific action setting

aside such funds prior to the incurring of any .

obligations to be met in whole or in part in
this manner, Except  where the Commission
makes use of funds available to it under
Article IV (H) hereof, the Commission shall
not incur any obligations prior to the allot-
ment of funds by the party states adequate
to meet the same. . .

“E. The Commission shall keep accurate
accounts of all receipts and disbursements.
The receipts and disbursements of the Com-
mission shall be subject to the audit and
accounting procedures established under the
by-laws. However, all receipts and disburse-
ments of funds handled by the Commission
shall be audited yearly by a qualified public
accountant and the report of the audit shail
be included in and become a part of the
annual report of the Commission.

“¥, The accounts of the Commission shall
he open at any reasonable time for inspec-
tion by such agency, representative or rep-
Tesentatives of the party states as may be
duly constituted for that purpose and by
others who may be authorized by the
Commission. 5

| “ARTICLE VI

“The Commission shall have power to:

“A. Collect, correlnte, interpret, and report
on data relating to the water resources and
the use thereof in the Basin or any portion
thereof,

“B. Recommend meuhods for the orderly,
efficient, and balanced development, use and
conservation of -the water resources of the
Basin or any portion thereof to the party
states and 1o any other governments or agen-
cies -having intercsts in or jurisdiction over
the Basin or any portion thereof.

“'C. Consider the need for and desirability

of public works and improvements relating -

* to the water resources in the Basin or any
portion thereof.

“D. Consider means of improving naviga-

tion and port facilities in the Basin or any
portion thereof.

“E. Consider means of improving and
maintaining the fisheries 6f the Basin or
any portion thereof.

“F. Recommend policies relating to water

esources including the institution and al-
tem’non of flocd plain and other zoning laws,-
ordinances and regulations,

“G. Recommend uniform or other'la,ws
ordinances; or regulations relating to the
development, use and conser thiOll of the
Basin’s water resources to the party states
or any of them and to other governments,
political subdivisions, agencies or inter-gov-
ernraental hodies having interests in or juris-
diction sufiicient to aﬂoct cenditions in the
Basin or any portion thereof. .

"H. Consldex and recommend amendments
or agreements supplementary to this com-
pact to the party states or any of them,
and 'm‘;m in the formulation ahd drafting

‘The

CONGRESS ‘ONAL RECOFD — SENATE -

of such am:ndments or supplementary agree-
ments, .

“I. P;epare and publish reports, bulletms,
and publications appropriate to this work
and fix reasonable sales prices therefor.

“J. With respect to the water resources
of the Basn or any portion thereof, rec-
ommend agreements hetween the govern-
.ments of the United States and Canada.

“K. Recomumnend mutual arrangements ex-
.pressed by concurrent or reciprecal legisla-
tion on the part of Congress and the Par-

liament of Cinada including but not limited -

10 such agreements and mutual arrangements
as are provided for by Article XIIT of the
Treaty of 19(9 Relating to Boundary Waters
and Questiors Arising Between the United
States and Cunada, (Treaty Series, No. 548).

“L. Cooperate with the governments of the
United States and of Canada, the party states
and any public or private agencies or bodies
having interests in or jurisdiction sufficient
to affect the Basin or any portion thereof,

“M. At the request of the United States,
or in the event that a Province shall be a
party state, at the request of the Govern-
ment of Canada, assist in the negotiation
and formulaticn of any treaty or other mu-
tual arrangement or agreement between the
United States ¢nd Canada with reference to
the Basin or any portion thereof,

“N. Make any recommendation and do all
things necessary and proper to carry out the
powers conferred upon the Commission by

this compact, provided that no action of the ,

Commission sha'l have the force of law in, or
be hinding upon, any party state.

““ARTICLE VII

‘“HEach party state agrees to consider the
action the Comnission recommends in re-
spect to:

“A. St ablhzatxon of lake levels.

“B. Measures for combating pollution,
beach erosion, floods and shore inundation,

“C. Uniformity in navigation regulations
within the- constitutional powers of the
states.

“D. Pronoced
provements.

“E. Uniformity or effective coordinating
action in. fishing laws and regulations and
cooperative action to eradicate destructive
and parasitical forces endangering the
fisheries;, wildlife and other water resources,

“F. Suitable h}dleelccbxic power develop~
ments, ’

“G. Ccoperative programs for control 'of
s0il and bank erocion for the general im-
provement of the Bisin.

navigation aids and im-

“H. Diversion of waters from and into the '

Basin. .

“I. Other measures the Commission may
recommend to the siates pursu'int to Article
VI of this compflct

“ART CLE VIIX

“This compéact shall continue in force ‘11’1(1
remain binding upor. each party state until
renounced by the act of the legislature of
such state, in such sorm and manuner as it
may choose and as me.y be valid and effective
to repeal a statute of said state, provided
that such renunciaticn shall not become ef-
fective until six months after notice of such
action shall have been officially communi-
cated in writing fo the executnc head of the
other party states.

“ARTICLE IX

“It is intended that the provisions of this
compact shall be reatonably and liberally
construed to effectuate the purposes thereof.
provisions of this compact shall be
severable and if any phrase, clause, sentence
or provision of this compact is declared to
be contrary to the cons:itution of any party
state or of the United States, or in the case

f a.Province, to the Biitish North America
Act of 1867 as amended, or the applicability
thereof to any state, agancy, person or cir-
cumstance is held invalid, the constitution-

- sylvania,

‘Docu

ality of the renmnder of this compact and
the applicability thereof to any state, agency,
person or circumstance shall not be affected
thereby, provided further that if this com-
pact shall he held contrary to the consti-
tution of the United States, or in the case of
a Province, to the Brifish North America
Act of 1887 as amended, or of any party
state, the compqct shall remain in full force
and effect as'to the remaining states and in
full force and effect as to the state affected
as to all severable matters.”

SEC. 2. The consent herein granted does
not extend to paragraph B of article II or
to paragraphs ‘J, K, and M of article VI .of
the compact, or to other provisions of article
VI of the compact which purport to author-
-ize recommendations to, or cooperation with,
any foreign or international governments,
political subdivisions, agencies or hodies. In
carrying out its¥functions under this Act the

Comumission shall he solely a consultative and -

recommendatory agency which will cooperate
with the agencies of the United States. It
shall furnish to the Congress and to the
President, or to any official designated by

the President, copies of its reports submitted -
to the party states pursuant to paragraph O.

of article IV of the compact.

Sgc. 3. Nothing contained in this Act or
in the compact consented to hereby shall be
canstrued to afiect the jurisdiction, powers,
or prerogatives of any department, agency, or
officer of the United States Government or of
the Great Lakes Basin Committee established
under title II of the Water Resources Plan-
ning Act, or of any international commis-
sion or agency over or in the Great Lakes
Basin or any porticn thereof, nor shall any-
thing contained herein be construed to es-
tablish an international agency or to limit

or affect in any way the exercise of the treaty- .

making power or any other power or right of
the United States. ) .
Szc. 4. The right to alter, amena, or repeal

. this Act is expressly reserved.

The amendments were agreed to.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and passe

My,
ask unanimous consent to have piinted
in the Recorp an excerpt from the report
(No. 1178), explaining the purposes of
the biil. ¢

There being no ooJectlon the excerpt
was ordered to be printed in the RECORD
as follows:

PURPOSE OF AMENDMENTS

The purpose of the amendments is to con-
form the bills to the suggestions received
from interested governmental agencies as set
forth in the attachments hereto.

PURPOSE

The purpoS§e of the proposed 1og1slat on, as
amended, is to grant the consent of Con-
gress, with certain exceptions, to the creation
of a Great Lakes Commission. The member-
ship of the conmunission would comprise rep-.
resentatives of the Stales of Illinois, Indiana,
Michigan, Minnesota, New York, Ohio, Penn-
and Wisconsin., The commission’s
powers spelled out in article VI include
gathering and publication of information,
making recommendations with respeet to
“the orderly, eflicient and balanced develop-
mment, vse and conservation of the water re-?
sources of the hasin or any portion thereof;”
considering the nicans of improving fisherics
and navigation; recommending legislation to
the parties to the compact and others; and
cooperating. with the United States and the
State govermments and other public bodies.

STATEMENT - ’

Legislation of this naturc has heen bhefore
the Congress for a number of years and was
the subject of hearings in the 84th and 85th
Congresses. In the 84th Congress, on August
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27, 29, and 30, 1956, hearings were held on
S. 2688 before a subcommittee of ihe Foreign
Relations Committce of the Senate. As a
result of those hearings 8. 1418 was intro-
duced in the 85th Congress, reported by the
Committee on the Judiciary of the Senate,

and passed the Senate. The Senate, includ--

ing the foregoing, has approved this legis-
‘lation on lwo occasions.

On September 21, 1967, Senator Harl in-
troduccd a resolution, Senate Concurrent
Resoiution 45, which was intended to be
substituted for S. 660 in reference to con-
gressional consent. Thereafter, on February
"7, 1968, representatives of the Great Lakes
Commission and interested Govermment
agencies met to .discuss Senate Concurrent
Resolution 45. At that meeting it was de-
cided that the proper approach was by the
way of 8. 660, with suggested amendments.
An amended bill was prepared and sent to
all interested parties for their comments.
"The present draft of the bill is the result of
those suggestions.

" The compact, as proposed, has the follow-
ing history: .

The Great Lakes Basin compact was ap-
proved and ratified in 1955 by five of the
eight Great Lakes States—Ilinocis, Indiana,
Michigan, Minnesota, and Wisconsin, By 1963
the other three States—New York, Ohio, and
Pennsylvania—had ratified the compact.

The Great Lakes Commission is the oper-
ating entity of the Great Lakes Basin com-
pact, and is wholly supported by the eight
member States. This commission has been
operating as the advisory and recomumnenda-
tory agency for the Great Lakes States on
_regional water resources for more .than 11
years. The establishment of this compact
and commission has been a pioneer effort
in bringing about interstate cooperation and
coordination. Indicative of the commission’s
interests in the whole spectrum of water
resources matters are the fields of activity of
its five standing committees, entitled, first,
“Pollution Control”; second, ‘“Water Re-
sources”; third, “Fisheries and Wildlife”;
fourth, “Shoreline Use and Recreation’; and,
fifth, “Seaway, Navigation, and Commerce.”
The commission keeps abreast of develop-
ments which affect the Great Lakes region,
and initiates or responds to actions which
occur or which need to be undertaken.

. Throughout the past 11 years the com-
mission, with headquarters in Ann Arbor,
has been functioning in its advisory and
recommendatory capacities, working on the
i regional approach to the wise use and con-
servation of the water and related land re-
sources of the Great Lakes Basin. The com-
mission has been a forerunner in recognizing
regional problems and getting those prob-
lems into action channels before appropriate
local, State, or Federal agencies. The com-
. mission has contributed significantly toward
the recognition and solution of many of the
regional water problems, and has been in-
fluential in bringing about the present in-
tense effort of all concerned to assure the
conservation of our water resources.

The eight States bordering the Great Lakes

have recognized the diversity of conditions .,

existing within the broad area of the Great
Lakes Basin and the many possible uses and
competition for use of the waters in the

basin. To achieve the best and fullest use ’

of this invaluable resource, these Stateés have

banded together in an interstate compact

which has stimulated preductive informal
discussions of water matters among the
States.

The Great Lakes Basin compaci, within

its role as a consultative and advising agent -

on - water resources matters, has purposés.
encompassing a broad scope: First, to pro-
mote the orderly, integrated, and compre-
hensive development, use and conservation
of the water resources of the Gireat Lakesi
‘Basin; second, to plan for the welfare and
‘ii'evelopment of the water rescurces of the
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Lasin as a whole, as well as for those por-
tons of the basin which may have prob-
lems of special concern; third, to make it
possible for the States of the basin and
their people to derive thé maximum benefit
from utilization of public works, in the form
rional aids or otherwise, which may
e:rist or which may be constructed from time
to time; fourth, to advise in securing and
mweintaining a proper balance among indus-
tirial, commmercial, agricultural, water supply,
residential, and other legitimate uses of the
water resources of the basin; and fifth, to
ectablish  and 1maintazin an intergovern-
mental agency to the end that the purposes

of this compact may be accomplished more -

eflectively. .
~ The Congress and the Nation as a whole
hive historically favored the establishment
of interstate corapacts to assist in meeting
the needs and solving the problems of inter-
staite matters. The Constitution of the
United States, article I, section 10, clause 3,
provides that interstate compacts shall have
the consent of Congress.

Senator Hart, in a statement made on the
flcor of the Senate, has indicated that all of
the sponsors of this bill urge adopiion by

the Congress. It may be noted that in its

se1vice to the States the commission renders
five important functions. These are (1) to
serve as a clearinghouse of information per-
taining to the development, use, and con-
servation of the water resources of the Great
Lalies Basin; (2) to undertake, encourage,
and assist studies and investigations of the
waser resources and their use in the Great
Lalies Basin; (3) to assist in coordinating.
the viewpoints of the party States on matters
relating to these water resources which re-
quire policy determination and execution at
the Federal or international levels; (4) to
assist, upon request, agencies of the party
States and their subdivisions, which admin-
ister programs pertaining to the develop-
ment, use, and conservation of water re-
souces of the basin; and (5) to recommend
suc:y new programs, or changes in existing
programs, for the development, use, and _con-
servation of the water resources of the basin
as riay be in the intercst of the party States.

T support this program each member
State contributes $9,000 annually to the
commission. - .

The bill has the bipartisan support of rep-
resentatives of the member States in Con-
gres; and the support of the administration.
In zddition to giving consent to Coungress
to the compact, the bill specifies certain pro-
cedures and limitations.

Tt.e committee notes the fact that it has
on two previous occasions passed legislation
simitar to S. 660, and believes that consent
of tlL.e Congress should be given to this com-

“.pact as was indicated by the former ap-

provals. Since the meeting of February 7,
1968, it would appear that all of the objec~
tions which heretofore existed to giving con-
sent to the compact have been resolved.

On the basis of all of the foregoing, the
committee in its belief that the legislation
is meritorious, recommends that the bill, S. -
660, ns amended, be considered favorably.
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TO Co-ordination Division SECURTY  UNCTLASSIFIED
A Séceurité
N DATE August 26, 1968
FROM Legal Division g ’
De NUMBER
Numéro
REFERENCE
Référen
e ce FILE DOSSIER
OTTAWA
susect Great Lakes Compact 2o — 33—,/
o .
e MISSION
/S,
ENCLOSURES
Annexes
We attach a copy of letter 1255 .of July 2, 1968 from
| “ashington concerning the Grest Lakes Compact which was referred direct to
DISTRIBUTION

¥r. Gotlieb

U.S.A,. Div,

Ext. 407A/Bil.

this Division by the Embassy.

2. It is our recollection thal some years ago this Compact,
like the North East Forest Fire Comvact, was referred to Legal Division

as it raised questions concerring provincial capacity to enter international
agreements. We assume that primary responsibility for this subject would now

lie with your Division and we are accordingly transferring this material to you.

Legal Divis
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° The Canadian Embassy SECURITY

Bonn

FROM

Séeurits  CONFIDENT AL

DATE

pe The Under-Secretary of State for External Affairs March 22, 1968

REFERENQI'Et tava

Référence

Your letter 506 of September 1, 1967 FiLE 77 DossiER

SUBJECT

Sujet Federal State Cooperation in Germany 20 < 3”/ “‘I

NUMBER

Numéro G - 1 01

¥ | 3

OTTAWA

MISSION : ‘

ENCLOSURES

Annexes

DISTRIBUTION

European
Division

Coordination
Division

Ext. 407D/Bil.
{Admin. Services Div.)

Your study of the treaty-making power of German
Laender and the rdle of the Lindau agreement in relations
between the Bund and Laender, contained in your letter
under reference, was very helpful in the preparation of
the paper "Federalism and International Relations",

2 1%t would also be helpful, in the context of
more general studies of federal=provincial relations in
Canada, for us to have as much background as possible
concerning the mechanisms of Bund-Laender cooperation in
the Federal Republic. It would be particularly useful
to have your comments on the forms of consultation, any
agreements that exist, any institutions, conferences,
comnittees,etc. that have been established for this
purpose, and some indication of the effectiveness of
each, We have in mind in particular the manner in which
such arrangements work out in practice and in day-to-day
relations between the two levels of government.

We would be grateful if any documents you may

3
be able to send us could be provided in English or French
translation,

? ALE coT sy
‘X Under-Secretary of State
i for External Affairs

000763
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10! for External Affairs, “ttawa
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FROM ‘The Canadian Ambassador, '§\< DATE March 7, 1968

pe i- -+ Belgrade, Yugoslavia NUMBER ;

RFRNCE  Our tel. no. 1709 of Oct. 25, 1967 Numéro /63

_H. l F FILE DOSSIER
The Kepublics and Foreign Affairs OTTAWA |

St _AD=3~/—/

32/ 20-Yugo=1-4

ENCLOSURES
Annexes

DISTRIBUTION

Ext. 4078 /Bl

I {Admfn. Servicas Div,}

mission 20~-Jugo-1-3 #29

There seems to be a new impetus to the desire by the

- Republics in the Yugoslav confederation to flex their muscles

in the international sphere. The Chairman of the Foreign Af-
fairs Committee of the Federal Assembly, Mr. Veljko,Micunovic,
said to me recently that there was a determined effort on the
part of the Federal Government "to encourage” the Republics to
take an interest in the development of Yugoslav foreign policy

" . and the Federal Executive Council was giving consideration as
" to how this might more effectively be achieved. He said "to

encourage" but I suspect what he ought to have said was "roll

. with the punch”.

2. Mr. Micunovic commented that the Republics had

~ traditionally maintained links with foreign countries over a

wide sector of activities. He said, for example, that it would
be practically impossible for the Federal Government to police
the direct contacts between some of the Republics and their
near neighbours -- Slovenia and Croatia with Austria and ltaly.
He thought, however, that there was no fear of foreign countries
misinterpreting the activities of the Republics in the inter-
national sphere Jjust so long as no Republican leader tried to
imply that he was a Republican notable without first being
Yugoslav. T

3 As was pointed out in paragraph 5 of our telegram
under reference, most of the Republics have set up in recent
years republican secretariats or bureaux, which take the form
of commissions of the Republican bxecutive Councils. These
secretariats have evolved from the earlier republican protocol
sections. Given the accelerating trend towards a much more
dynamic role by the constituent republics and their growing
awareness of their own particular interests, these commissions
may be expected to evolve into a series of mini-ministries. '
The Federal Government has, I believe, undertaken to consult the
Republics through these offices on those matters of direct cog-
cern to the individual Republics. In gddition most Republican
Assemblies now have standing committe topdiSCUSE Tpretgn
affairs. . f SO0

z TERE
ﬂ‘i\ﬂ‘d‘u‘s-)vg Vo

- o 000764
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4, While this development has met with general approval,
there are, I believe, some Republics which have indicated to
the Federal Government that they would wish to be consulted

on all matters and not Jjust on those which the Federal Govern-
ment believes are of dire¢t interest to them. This attitude
has not gone too well with some of the members of the Federal
Government.

5. I have also heard it rumoured that some of the
Republics suggested that they open separate trade offices
abroad. Here again, I understand the Federal Government

has been unwilling to accept the proposition. I suspect

the Federal Government would argue that since the personnel
composition of the Yugoslav Embassies takesfully into account
the ethnic balance in the country, there is no need for
separate representation abroad. Indeed, Mr. Micunovic argued
that in Yugoslav offices in foreign countries bordering on
Yugoslavia, there is a conscious effort to ensure that the
personnel in these offices reflect the interests of the
neighbouring Republics.

N
ey

Ambassador :
c,/m
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‘ ’ M. Lalonde (PMO)
- . | 1. S6aner (PCO)

DE PARIS FEV19/68 RESTR : B Eur, (6) (8)
A EXTER 586 PRIORITE _— o — ]
INFO BONN /0,’3_’./ / |
RENCONTRE FRANCO=-ALLEMANDE-EDUCAT 10N B | ,;257 ‘,

NOTHE ATTENTION A ETE ATTIREE PAR LE FAIT QUE LINTERLOCUTEUR ALLEMAND
DE 1 PEYREFITTE MINISTRE DE LEDUCATION NATIONALE,ETAIT M GOPPEL,
HINISTRE-PRESIDENT DU LAND DE BAVIERE.M.GOPPEL BIEN ENTENDU FAISAIT
PARTIE DE LA DEL FEDERALE OUESTALLEMANDE MAIS LE MONDE DECRIT SON
ROLE AINSI CIT CHARGE DES QUESTIONS CULTURELLES POUR LENSEMBLE

DES LAENDER DE LA REPUBLIQUE FEDERALE FINCIT.
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Haculty of Law, University of Toronto
Toronta 5, Canada

% M@A G o PERSONAL AND CONFIDENTIAL
January 26, 1968
g |
- O 3- l ""/

T ZE\ 20
M. F. Yalden, Esg., . v

Special Assistant to the Under Secretary,
Department of External Affairs,

East Block, '

Ottawa, Ontario

Dear Max:

I attach, as an annex to this letter, a
’ 2+~ +transcript of the rough notes which I transmitted to you
/]7"W by phone last week on the two points which you asked me
1 paTL to check, As you know, this was a hurried job but I think
2

/‘w L it met your needs.
. v
/ 3wm I also attach copies of my letter of January
At 19th to the Under Secretary and my letter of Jamuary 22
% (with expense claim attached) to Angus Matheson, in case
O ) they may be useful as convenient reference copies.

T~

Yours sincerely,

~ Y

) Gerald L. Morris
GLM: fmb , Associate Professor
Enc. :
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). 2,35/ us\



(1)

[N}

M v foxk

(2)

Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information

CONFIDENTIAL

ANNEX

_Sourge of Qupte on Paggrl7 of draft;

As I suggested in Ottawa, the quotation in page 17
appears to have been taken from Article 8 of the constitution
of the World Health Organization. The first sentence of Article
8 reads:

"Territories or groups of territories which are not responsible
for the conduct of their international relations may be admitted
as Associate Members by the Health Assembly upon application
made on behalf of such territory or group of territories by the
Member or other authority having responsibility for their
international relations,”

‘ Except for the inclusion of the words "by the Health
Assembly' the passage quoted above is identical with the
quotation on page 17 of the draft. A quick check indicates that
none of the other specialized agencies uses this wording, although
some agencies such as ITU and IMCO use somewhat similar phrases.
Several other agencies use quite different terminology, although
the net result can be substantially similar., For example, the
UPU makes no provision for associate members as such, but lists
certain non-sovereign territories that are deemed to be members.
The constitution of ICAO states that the membership may consist
of signatories to the ‘éstablishing convention, United Nations
members "and States associated with them'. It goes on to say
that "States other than those" may be admitted. The ICAO
constitution makes no reference to non-sovereign territories.

Instances of Parliamentary Legislation Authorizing Agreements
between Provinces and States of the United States.

(a) The Campobello-Lubec Bridge Act (Statutes of Canada
1958, c. 23) received royal assent on September 6, 1958, Its
long title was "An Act to Authorize the Construction of & .Bridge

_ Across Lubec Channel Between the Province of New Brunswick and

the State of Maine." Section 2 of the statute read as follows:
- e e 2
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"Subject to this Act, the construction, operation and
maintenance of the bridge described in section 3, as provided for
by the agreementkcontemplated by that section, is hereby approved."

Section 3 of the act provided:

"The Province of New Brunswick (lereinafter referred to
as "The Province") may enter into an agreement, subject to the
approval of the Governor in Council, with the State of Maine for
the construction, operation and maintenance of a bridge across
Lubec Channel . . . (etec.)."

(B) The Pigeon River Bridge Act (Statutes of Canada 1959,

c. 51) received royal assent on July 18, 1959. By its terms an
agreement between Ontario and Minnesota was specifically authorized.
Except for the necessary changes of place names, the wording of the
long title and the text of sections 2 and 3 of the statute were
identical to that of the Campobello-Lubec Bridge Act.

(c) The Milltown Bridge Act (Statutes of Canada 1966, c.9)
received royal assent on March 31, 1966. Unlike the two earlier
statutes, this act made no specific reference to the conclusion of
an agreement by New Brunswick, but placed the emphasis completely

on authorization of the construction of a bridge across the St. Croix
River between Milltown, New Brunswick, and Calais, Maine.

The long title was "An Act to Authorize the Construction
of a Bridge Across the St. Croix River Between the Province of New
Brunswick and the State of Maine," '

Section 2 omitted the clause referring to a contemplated
agreement:

"Subject to this Act, the construction, operation and maintenance
of the bridge described in section 3 is approved.”

The wording of section 3 was quite different:

"The Province of New Brunswick (hereinafter referred to as "The
Province" ) may, either alone or in conjunction with the appropriate
public authority in the United States, construct or cause to be
constructed and opérate and maintain a bridge across the St. Croix
River , . . (ete.)."

This legislative approach mey have been utilized because
the United States Congress, at the time of the Canadian act's
adoption, had not taken final action to authorize the State of Maine
to conclude an agreement with New Brunswick. It is also quite

LR 3
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-3 -

possible that the altered statutory language was related to the
Canadian emphasis (mentioned in the draft paper) on the necessity
for an exchange of notes between the Canadian and U.S. federal
authorities in order to constitute a valid and binding agreement.

(p) The 1962 agreement between Manitoba and Minnesota for

the construction of an access highway across a portion of Manitoba
into Minnesota's "north-west angle" was not authorized by any
legisiation of the federal parliament. My impression is that
Manitoba allowed procedures to get out of proper channels and did
not maintain proper consultation with Ottewa. The records of the
Department may show what exchanges took place between the Federal
Government and Manitoba and between the Federal Government and the
United States Government. The article by Michael Rand in (1967) 25
U. of Toronto Fac. of L{! Rev. 75 at page 80, quotes a letter dated
hugust 3, 1966, to Rand from the Minister of Highways of Manitoba
which states that following signature of the compact ". . . the
agreement was ratified by the Canadian Government after consultation
with the Province of Manitoba." I have found no published record of
a Canade-United States agreement on the project.

. [ :
- Gerald L, Morris
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Faenlty of Law, Wninerpity of Toronta

Toronts 5, Canada

CORFIDENITAL
Jenuary 19, 1968

Marcel ﬁa&ﬁm&xg Eﬁ%ﬁ

Under Becretary of Stote for Bxternnl Affairs
Eost Block

Ottowa, Gntario

Desr Mr, Cadieuxi

It occurred to fo that 1% would be appropriste
for me ¥ providde o brief genéral evalustéon of the Deperiment's
puper on “"Federnlism ond International Relations™, The draft
version which I had an opportunity to review impressed o so an
excellent survey that, within ¢he necesoory limits of an
officiel paper, effectively blended the legsl ond poilicy aspects
of the problen,

With & few mindr exceptions, my guggestions to
your officials conceraning the draft relsted more to the mode of
presentotion than %0 the legsl substonce of the argument. While
i understond that there may yet be chonges in the droft of both
the pain papey and $he snnex, I on generally sotisfied that there
iz 1ittle bssls for e velid legel attack on the text, During
digeussion of the paper I pointed ocut that T way hardly fn a
position to comment with perticular suthority on the constitutionsl
gravtices of some of the foderal states referred to in %ﬁe annex,

‘May I stress the jmportemcs, in my view, @f pocuring
publication of ¢thiez etudy a8 & ‘i&atzigmuzﬂ paper prior t the
fortheuning fedevaleprovinelsl constitutionsl conference, My
experience in Toronto during rocont months hao caused we consdderable
unsuninese over the lack of asworoness on the pert of generally
velleinforped and influentiel porsons concerning the crucisl nature
of this issue %o the future of ¢he Cansdiasn federation.

Because of the inadequate public attention which the
questhon hae réceived, there is little roalisetion of its potentisily
explosive asture. In fact I find that o stertiing mumber of oy
asequointances in the scademic snd legel profeseions asoume that
thic 45 an ares in which the federal suthorities may reaém grant
major concespions to the provinces ey ial
bergaining on the mnstﬁ.tatimc

exs B
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It seems only fair to odd thet this attitude has
apparently been encoursged by a widdspread feeling that the
Federal Goverrnment has not been unfuly concerned over the issue,
On & musber of occapgions I have heard remarks mede to the effect
that it 1s hard to believe the federal asuthorities have firm
views of any sense of urgency about the gueastion, then it is
necessery to search diligently ¢o £ind three or four brief
official statemente of the federal position over the past severel
yesrs. If my inpressions are correct, it may be important to
offset by early publication any adverse public reaction that
might develop if ille<founded expectations were rejected only
a%t the actunl conference sessions.

Yours very truly,

GLM/ £ Gerald L. Morris
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Zﬂa:ultg ni L, ﬁntunrmtg nf GInrnuIn
= o : %tontos Qtanaha

. ' January 22nd, 1968

Under Secretary of State for
External Affairs,

Department of External Affairs,

East Block,

- OTTAWA, Ontario.

ATTENTION: Angus Matheso Es Head of Finance Division, - S

Dear Sir:

With reference to the letter to me dated January 12
from the Under Secretary, I wish to submit a claim for my
transportation expenses and per diem allowances,

As Mr, Cadieux stated in his letter, my professional
fee is $200, 8Since I was absent from my home in Toronto
from 9,15 pems on January 1l2th until 11,45 p.m, on January 15,
I believe the per diem allowance payable (at $30 per diem)
should total $90, My transportation expenses are shown on
the attached annex and total $33,90, Consequently, the total
- payable to me by the Department would appear to be $323,90,

I attach vouchers relating to the transportation expenses,
along with a duplicate copy of this letter and annex, Mr,
Yalden or Mr, Gotlieb could provide you with additional -
information, if necessary,

.Yours: sincerely,

GLM:nlb . - o Gerald L, Morris,
' Associate Professor,

vEncl.
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Harulty of Law, Wuiversity of Toronta

Toronta 5, ¢anaha

January 22nd, 1968

CLAIM FOR TRANSPORTATION EXPENSES

(Claimed by Professor G, L, Morris, Faculty of Law,
University of Toronto, for total expenses incurred for
return transportation between Toronto and Ottawa to act

as legal con8ultant to the Department of External Affairs,
Left residence in Toronte at 9,18 peme, January 12, and
returned to residence in Toronto at 11,45 pe.m.,, January 15,)

1968 : -

Jan, 12 Taxi from 25 St, Mary St, to Royal York $ 1,50
Air Coach Terminal ’ '

Jan, 12 Airport Coach to Toronto Airport $ 1,75

Jan, 12 Economy Air Fare Toronto to Ottawa = $19,00
(Vouchers 1 and 2) ‘ ' ' ‘

Jan, 12 Limousine from Ottawa Airport to $ 1,25
Chateau Laurier : '

Jan, 15 Taxi from Chiteau to Ottawa Railway $ 2,60

' Station . .

Jan, 15 ‘One way coach class rail fare ‘ $ 6,10
Ottawa to Toronto (Voucherg 3 and—4)

Jan, 15 Taxi from Toronto Union Station to - $ 1.65
25 8t, Mary Street : )

Total :  _ {13_  A ' $33,90

GLM:nlb |

Gerald L, Mqrris,
'Associate Professor,
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10 The Under-Secretary of State for External Affairs securmy SECRET

Ottawa

De Vienna

Référence

: Numéro é g 0
et Your letter G-(M)-356 of August 11, 1967 :

%

gl v ;
VWG G iV

.
AFFAIRES EXTERIEURES  DCU © 1
¢
: In Lo-2! Dhitoa

Depariment of ot LAl

e N N

Sécurité

' Document di rthe Aceess todlnfermm‘hi‘tl’m'}
- (_\& ) %/S Document divulgué en ve _ldg’!afL_oi‘ .gurjl'agc‘és\b_,ljnformatio

DATE November 28, 1967

frROM  The Canadian Embassy

NUMBER

FiLE

DOSSIER

MISSION

supecr  State Practice concerning powers of members OTTAWA .
i i : " A S
Sujet of a federal union to make treaties sgéiéksqL:x§k~“g§; ,

ENCLCSURES

Annexes -

DISTRIBUTION

© Ext. 407B/Bil.
{Admin. Services Div.)

We regret that largely beca of, 257
Mr. Parry's recent illness it has been impossipre

for us to provide you with the information on
Austrian State Practice requested in your multiple
letter of August 1l. We have been told by the
Foreign Ministry that the best person to contact on
the subject would be Dr. Erik Nettel of the Ministry's
Legal Division who is at present in New York attending
the U.N. General Assembly. The Director of the legal
Division, Dr. Paul Wilhelm-Heininger, has recently
retired and there seems no other source for this infor-
mation in the Ministry except Dr. Nettel who will not
return to Vienna until Christmas. Pending Dr. Nettel's
return we intend to speak with Mr. Pahr of the

_Constitutional Division of the Federal Chancellery and

will send you his comments shortly.

The Embassy

. ' .""m“;u
TR BAUDEYA
FROM REGISTRY -

bEC 7 167 ||

FILE CHARGED OUT

TR

000776

j



Igué epyertu d¢fla r I'accés & I'information

Corgor s
4 @/

7 Dgtument g'sclosed under the Access to Information Act -\W

EXTERNAL AFFAIRS

o Under-Secretary of State for External Affairs, :
OTTAWA ' - .
DATE December 8, 1967
FROM The Canadian Embassy, BUENOS AIRES

REFERENCE Your Letter G-(M)-357 of Aug.ll, 1967

Référence

FILE DOSSIER
. OTTAWA
SUBJECT State practice concerning the powers of Members = e
Sujet of a Federal Union to make Treaties, MISSION
: 20-2

NovBeR 391

ENCLOSURES
Annexes

DISTRIBUTION

G

Ext. 407B/BIl.
{Admin. Services Div.)

The Revolution of June 28, 1966 by which the Argentine Armed
Forces, commanded by General Ongania, seized power, naturally usurped
the Argentine Constitution, and by subsequent Acts, Decrees and
Executive Directives, considerably modified and superseded the Consti-
tution, For purposes of the study under consideration, we may sumarize
by saying that the constitutional changes concentrated power in the
hands of the federal authorities and further accentuated the exclusive
prerogative of the central government to conclude international agree-
ments, Our comments, then, will be divided into two parts: first, an
elaboration of your correct interpretation of the former Constitution
and, second, changes made in the wake of the Revolution,

0ld Constitution

2. Article 67, paragraph 19, of the Constitution in force until
June 28, 1966, assigned to the Federal Congress the power "to approve
or reject treaties concluded with other nations, and Concordats made
with the Apostolic Seett,

3. By Article 104, the provinces "retain all the power not
delegated by the Constitution to the Federal Government...". Article
107, however, stipulates that “The Provinces may conclude partial
treaties for the purpose of the administration of justice, economic
interest, and works of common utility, with the knowledge of the
Federal Govermment...". Article 108 continues: "The Provinces do not
exercise the power delegated to the Nation. They may not conclude
partial treaties of a political character; or enact laws relating to
home or foreign trade or navigation..."e

Revolutionary changes

L. The changes in the Argentine power structure following the
Revolution of June 28, 1966 that are relevant to the federal-provincial
allocation of authority to make treaties are contained in 1) the Act
of the Argentine Revolution, July 8, 1966; 2) the Statute of the
Argentine Revolution, July 8, 1966; 3) Law No.17,271 describing the
competence of the Secretary of State of the Govermment; and 4) the
"Directives for Governors! issued by the Ministry of the Interior in
accordance with Instruction No.,1/66 of July 1966, Article 3 of the

Act of the Argentine Revolution #dissolve the National Congress and 000777
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the Provincial Le?.sla.tures“ and the President thgregimn assumed the
prerogatives and functions, as defined in the National Constitution,

of Congress (Article 5 of the Statute of the Argentine Revolution).
Furthermore, by Article 9 of the same Statute, the Federal Government
was to appoint Governors of the provinces, who in turn were to exercise
the legislative and executive functions of the Provincial gGovernments
as defined by the old National Constitution.

5e This centralization of power is further stressed by Sections

5 and 7 of Law No.l7,271 which designated the federal Secretary of State
for Govermment as federal liaison with the provincial Governors, and by
the "Directives for Governors® which enjoined the provincial Governors

to carry out all directives from the central government, to submit all
provincial laws to the central Government for authorization, and orient all
"public and Govermnment actions ... towards the achievement of the funda-
mental aim of the Argentine Revolution: national unityt,

Conclusion and Sumary

6. The limited independence of action allowed the provinces to
initiate partial treaties among themselves has thus been restricted by
the revolutionary changes in the Argentine power structure which reserves
to the Central Government the final authority for all provincial laws,
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\ L the other hand, it is clear that the federal government is becoming
e increasingly less tolerant of political views diverging from their own,
: g ol gt . and less prepared to permit constitutional provisions to stand in the
"\0 : t\ way of dealing with dissenters.
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BURMA

Paragraph five of the draft paper concerning Burma
appears to be completely accurate with the important qualifi-
cation that the country, since 1862, has been governed by a
Revolutionary Council which conferred on its Chairman all
legislative, judicial, and executive powers. While the
hevolutionary Council did not specifically rcpeal or suspend
the constitution and it technically would therefore appear te
stlll exist, in practice the .constitution would seem to operate
only in those areas where the new government has not taken
specific action.

In seizing power in Burma, the Hevelutionary Council
made it clear that it opposed the trend under previous govern=
ments towards increased autoromy for the states and the minorities.
One of the first acts of the Council was to alter the federal
structure considerably in favour of stronger central control.
The elected state councils, the state ministers and the appointed
head minister of state were all replaced by state supreme councils
ander the direct control of the Revclutionary Council. In practice,
therefore, Burma for the time being at least has lost the quality
of a federal state.
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MALAYSTA

The constitutional position both with regard tc the treaty-making
arid the treaty-implementing power in Malaysia, is quite precise. Executive
power which runs with legislative power, is divided according to federsal,
state and concurrent lists attached to the Constitution. The first head of
power on the federal list would appedr to embrace all aspects of relations
with foreign countries. It reads:

"}. External Affairs, including--
(a) Treaties 8, agreements and conventions with other countries
and all matters which bring the Federation into relations
with any other country;

(t) Implementation of treaties, agreerents and conventions
with other countries; :

(c) Diplomatic, consular and trade representation;

participation in international

(d) 1internstional organizations;
i of decisions taken thereat;

re
todies and -pl men tation

t'tn

(e) Extradition; fugitive offenders; admission into, and

emigration and expulsion from, ihe Federation; .

(f) Passports; visas; permits of entry or other certificates;
quarartine ;

{g) PForeign and extra-territorial jurisdiction; and
(n) Pilerimages to places outside Malsya."

In adcition, the federal Farliament may make laws with respect to
any matter enumerated in the state list, inter alia, "for the purpose of
Lmy¢ument1rg aﬁy'traaty, agreement or conventlion between the Federation and
any other country, or any decision of an intermatioral organization of which
+he Fe-’*eranuf ig a membert, (Article 7€{1)(a). 'However; no bill may be
introduced into either house of Parliament “urtll the government of any state
goncerned has besn consulted". (Article 78(2). ndle, iT any state law is
fnconsistent with a federal law, the federal law 5‘ 115 pee evaill and the state
law shall, to the extent of the inconsistency, be void. {Article 75).

While the federal governme t JOUlJ scem tu possess full executive
Pﬁ legislative power for the uO“nu\t f foreign arffairs, incL¢d1rL the making
P treables, how it obtained such power 1s less certain. The walay51ar
ms\i*uraop of 1963 succeeded the Malayan Constitution of 1857 and for the
purposes of this psper at least, the wor‘ding of the zarlier Constitation

reraing unalfectad

('}O Al

@
o

amendments enacted in 18483 to pgive L,‘“,'::u to the

Fan]
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wider federation. The Constit
12 ko the Federation of Malaya Agreement 1857, between Her Majesty
the Queen on one hand and the rulers of the Malay states on the other.

£7 Agreement expressly revoked the Federa tion of Malaya Agreement
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The drafters of the 1957 Constitution appear to have been completely
successful and at least to date, there have been no suggestions as far as we
have been able to trace that loopholes exist. The only relevant court action
+hat has come to our attention was that instituted by the State of Kelantan
against the Federal Government in 1963, five days before the new Federation of
Malaysia was to come into existence. The State had sought a declaration that
the Malaysia Agreement and the subsequent Malaysia Act were null and void or
altermatively not binding on the State of Kelantan en the grounds that the Act
would in effect abolish the Federation of Malaysz, contrary to the 1957 Agreement,
and that in any event the proposed changes required the consent of each of the
constituent states and that this had not been obtained, that the Ruler of
Kelsntan should have been a party to the Malaysia Agreement which he was not,
that there was a constitutional convention the rulers of the individual states
should be consulted regarding any substantial changes in the Constitution, and
that the Federal Government had no power to legislate for the State of Kelantan
in respect of any matter regarding which the State had its own legislation.

In denying the State's application for a restraining order, tne Chief Justice

of lalaya declared that under the constitution of Malaya, Parliament had the
power to admit other states to the Federation as well as ‘o make laws relating
to external affairs, including the making of treaties and agreements, and that
Farliament in admitting new states to the Federation and in the changing of its
name, was acting within ite powers to amend the Constitution. The Chief Justice
then observed "oy Article 80(i) the executive authority of the Federation
extends to all matiters with respect to which Parliament may make laws which,

as has been seen, includes external affairs, including treaties and agreements....
There is nothing whatsoever in the Constitutiop requiring consultation with any
State Covernment or the Huler of any State.® (55

(3) The Governmment of the State of Kelantan v The Government
of the Federation of Malaya and Tunku Abdul Hahman Putra
Al-Haji, 1862 20 M.L.J. 355. The State subsequently
atandoned its original action, and did not appeal the
decision on its motion.
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Controversy has also arisen concerning the constitutional
prohibition on the borrowing of money by the states from other
than the federal government, a prohibition which may extend to
any guarantee involving a financial 1iability (Article III).
again, it has been the government of ¥elantan, controlled by an
opposition political party, which has become involved in litiga-
tion with the federal government. This time the federal government
has challenged the power of the state to lease a substantial
tract of land to a foreign company, arguing thaet the required
prepayment of royalties was not to be regarded as a deposit as
claimed by the state government, but as a loan proscribed by the
constitution. The court has not yet brought down its decision in
the case.

Turning now to the form of consultation between the federal
and state governments on treaty matters falling within the juris-
diction of the states, it is evident that the constitutional
requirement for consult ation with them where their interests are
involved before implementing legislation is introduced in the
federal parliament, rides lightly on the federal government. To
begin with, in general terms the state list is confined to such
matters as lialay custom and luslim religion, land, agriculture and
forestry, and local works and services. While we understand that
attemptis by the federal government to secure the co-operation of
the states in promoting uniform national development in areas
within their competence have not always been successful, we are
not aware of cases in which the treaty masking and treaty implementing
power have been directly involved. Thus, for example, we are not
aware of any examples of the federal government coming to parliament
and stating on the introduction of legislation implementing a
treaty dealing with matters falling within the state jurisdiction,
that it had consulted the states concemed. The closest recent
example is perhaps the case of a regional economic survey of the

" state of Trengganu being undertaken by The Netherlands govermment.
e understand that the stat= government has been quite prepared to
have the federsl government carry out all the negotiations with
The Netherlandes and has not in practise questioned its right to do
80. In this connection it is relevant to note that all but one
of the states are dependent on federal government subsidies to
cover even their current expenditures, that most of the chief
ministers are federal appointees, and that many of the senior eivil
servants in most of the states are on loan from the federal eivil
service. In these circumstances, it is perhaps understandable
that the federal government is rarely contradicted or permits any
sustained contradiction unless, of course, as is the case with only
cne state at the moment, the state govermment is contreolled by an
opposition political party.
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Sujet of PFedersl Countries. e

! The questions raised in your letter under refe;égg;
/ were discussed to-day with Mr. Emanuel Diez, Head of the ILegal
Division of the Federal Political Department. Mr. Diez has
been involved in departmental legal and treaty work over the

past 20 years and has led numerous Swiss delegations to
nego,iate questions affecting the Swiss Confederation and the
cantons., e is, therefore, undoubtedly one of the best qualified
people in Switzerland to comment knowledgeably on the questions
you raise from a practical as well as a formal constitutional
peint of view. ‘

ENCLOSURES
Annexes

DISTRIBUTION

2% #e would propose to deal with your enquiry in two
parts: namely, commenting on the facts set out in your paper
and the 1nternretation given them; secondly dealing with the

practice followed by the Swiss authorities in the negotiation

of international treaties within the formal constitutional

“ramework, Por simplicity's sske and easy reference, we have

copied Section 3 of your paper which deals with Switzerland

and wuwbered the paragraphs of this extract which is attached :

hereto, . :

I. Constitutional Provisions and Interpretation thereof,
following Deparimental Paper.

D Paragraph 1 of the attached extract from the Depart-
mentsl neper is factually accurate. Practice also follows the
mstitution very closely without strained interpretations: in
E*ez words, quections directly negotiated by cantons with
foreign countries are of a very limited, aluost banal, nature.

ot

t:

. A few examples will illustrate this: Switzerland

ig extremely sensitive, because of ifs well-known position on
ﬁbwtrtljty, in allowing entry to uniformed personnel f rom other
zountries’ litary or para-military forces. Hcwever, when a 7

cll02

000736
Ext. 4078 /Bil.

{Admin. Services Div.]

[ . e e R R N R R e R e a8 i N B e Sl e s o | R PR LS




. e
Document disclosed under the Access to information Act -

Document divulgué en vertu de la Loi sur I'accés a I'information
SECRET

- —

German customs officer plving on a ferryboat across Lake
Congtance expressed the desire to stretch his legs and fortify
nimself occasionally at a local beer zarden on the Swiss side,
the cantonal authorities, after clearing with the Federal
Pclitical Depariment, worked out local arrangement in this
egpect with the German suthorities. A similar arrangement
to enable the French cucstoms officer to vigit a local bisiro
wes made by the cantonal authocrities of Basel with respect
to the tresins coming into that city from France with a
uniformed Prench customs officer aboard. Another example is
the cagse of the drainage .from a couple of Cerman border
viilages which goes into the Basel drainage system, The Basel
authorities (after consultations) worked out arrangements
with the local German hu*hfr*ties to be compensated for the
use of their drainage cansals Finally, there is & gas works
in Germany which suﬁpllea ;as to ccrtdln small Swiss villages
on the other side of the border and has done so for many
years. (Lven during World Wer II when Germany was. shori of
fuel, %the arrancement was preserved.) This local arrangement
wes worked out directly by the cantonal authority after con-
sultation and approval Irom the centre.

2 Mr. Diez told us t hat such hands-across-the-border
ransements need not even be written, They could be worked out
the way the local cantonal authority thought best but only
ter consultetion with and aporoval from Berne, for, minor
though they were, they did consiitite mini-acts of sovereignty.

Apart from cantonal agreements of a very limited
e negctiated by cantonal authoriiies, there are cantonal
ent s, or more accurately, international agreements
hanpen to affect only one canton in the case of Switzerland,
are nezctiated by thﬁ Swiss government guided by the advice
he csnton., Such agreghents are very rare indeed as, we are
most screements, even border agreements, nowadays, involve
the Pederal and the Cantonal covernments. One of the big
s to-day Ifr instance, are road tunnels through the Alps.
irst this mizht seem to affect merely the canton through
h the tunwcl.~q9c and the local distriet on the other side
the border, but further reflection would reveal that the
ersl Government is slso deeply involved in the matter of
51 visa control points and construction standards and
fety metters, and even timing since the building of a super-
zhway network and its connection ”ith other superhighways
at the border points demands & long programme of advance planning.
r agreement nowadays in Switzerland,
and 1yu*’—L]“CuriC nrojects. Here
ions surrounding the implementation of these
e federal as well as purely local jurisdictions.

commen type of borx

———

L 5
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80 many aquare niies;here for 86 many square
agreeing as to the most convenient location 1
houses and border control. While, as will
II of this:repart, the localcanton authoriiis

is therefore done by the federal authorlty.

T Paragraphs 2 and 3 of the Department’:
entirely accurate and should, we suggesd, be ¥

would put it that, under Article 102 (7) the B

examines the treatiea which cantons make wiih %o ‘

and sanctions them if they are allowable. Under Article

‘the Federal Assembly (not the Federal Council as s%:

the paper) sanebions treaties which the cantonsg

foreign countries, but a limited cantonal treaty 0 ‘be
brought before the Pederal Assembly if the Federal ﬂnn&ll or
another canton raises objeetion $o it. In other woxx 1# ;&
the Federal Couneil (or Executive) which, in the .

examines cantonal ftreaties and sanotions them,

lative branch or FPederal Assembly, being compos

Council and the Qouncil of Btates, only gets involyved 1Y
Federal Council or another canton nbjeota to the treaty wt

the canton has negotiatsd. Shr e : =

. SRR Mr. Diez*s only comment was that thaﬁ :
to his knowledge, deal with hypothetical cases since
practice he has mot known any aantonal treat; s
by the Federal Government and brough

of the Federal Assembly. Any “fhrashing outf

and the Pederal Council will have been done at & DI
stage when the canton discuysses with the Federal

its desire to negotiate a local agreement and

the Pederal guthorities before praceeding to nag:

9. : Paragraphs 4, 5 and 6 of the Deparim ,tammmmmmnhm:
are accurate although the reference to Basel and Argau %
of course an intercantonal and mot an internat,anal agre
since both Basel and Argau are in Switzerland. The gens:
propositions set out in these paragraphs are dévolopod‘mare

- fully in our Section II below. &

10, With reference to paragraphs Ty B and 9 of the ;
Departmental paper concerning the legal nicety of whether a
canton hes an international personality at all, M». Diez had =
little to say as he concentrated his remarks on actual ice:
rather than theory of jurisprudence. He did say that while
Article 3 of the Federal Gonstitution stated that cantons uertf
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sovereign subject to the constitution in the exercise of all
powers not transferred t o the Federal Government, the constit-
ution made it clear that the Confederation has the sole right

of concluding treaties and that, in practice, this has been
recognized and followed. Christopher Hughes' commentary on

the Federal Constitution of Switzerland (Oxford Clarendon

Press 1954), comments with reference to Article 3 of the
constitution "it is probable, but not quite certain, that the
cantons have no personality in international law" (Page 6).

It is clear, in any case, that Article 2 of the transitory
provisions of the Swiss constitution (that cantonal constitutions
and laws cease to have effect when the federal constitution

or federal laws under it come intc force) has greatly limited

the sovereignty of the cantons as proclaimed in Article 3 of

the constitution. The legal tag "Federal 1,w breaks Cantonal
law" is generally accepted by the Federal Tribunal to-day

in daily application of the law here (see Hughes op.cit. page
139). 1In this connection, we wonder whether in the second _
line of paragraph 8 of the Departmental paper the word "central"
should not read "cantonal®. As it stands this sentence is e
rather meaningless whereas if the word "cantonal" is substituted -
tne thought falls into the ¢eneral argument. ;

II Swiss Practice in Treaty Negotiation

3 e Mr. Diez said that, happily, in Switzerland there

is = complete vubliec acceptance of the principle of the primacy
of the Federal authority in treaty wmaking matters. This sprang, -
he thought, basically from the existence of a strong concept 3
of Swiss national identity and perhaps a degree of political
maturity in this respect. There was universal recognition

of the proposition that if the cantons ran off in different
directions in internationdl affairs the disintegration of the
Swiss Nation w~s at hand: Four quite different tribes banding
together to form a small nation surrounded by much larger
powers demanded complete unanimity on this point for national
survival. This did not mean, Mr. Diez said, that there were
not the most lively discussions, to put it mildly, between the
cantons snd the FPederal Government recarding the division of
power ‘and jurisdiction within the country. But these domestic
debates, it was generally accepted, had to stop there. Qutside
powers could not be invoked to support a cantonal position :
without threatening intesrity of the nation,
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12 Diez then gave a number of examples. Some little
time ago Basel was very disappointed that the United States
scaled down its Consulate Genersl there to the status of a
Consulate. It asked the Federal suthority to make represent-
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ations in Washington which the Federal authority did, without
success, receiving a reply that this wes purely a matter of
internal American administration in the running of the State
Department. Basel, however, was not satisfied with this and
sent a special delegation to Washington to plead its case.
This c ame tco the a ttention of Berne which addressed a stinging
letter to the Basel authorities, who duly humbly apclogized
for intervening in foreign affeirs.

157 On the carpet right now, Diez adds, is the fact that
the Gotthard Road tunnel to Italy has been held up partly
because of a lack of federal funds and the cantonal suthorities
of Uri were extremely disappointed about this. They were fully
aware, however, that any attempts by them to bring Italian
pressure 1o bear on Swiss central government to give priority
to this tunnel would raise a storm throughout the country and
be counter-productive. '

14. e asked if Swiss suthorities would look with a
favourable eye con the establishment by cantons of agents-
general abrond to pursue non-political issues such as economic
and cultural objectives on behalf of their cantons. Diez said
quite categorically that thie would not be tolerated by the 3
central - overmment nor would any canton have the bad judecement 3
to propose the establishment of such e&n office, No matter how -
it was sliced the establishment of a mission abroad by a canton
was in fact an intervention in the field of foreign relations
which the constitution put formelly in the hands of the Con-
federation.

35, A final example mentioned by Mr. Diez was the case

of the claims of the Jurassiens. There was a lot of sympathy
in Swiss Romandy for their flaims at one time, and this existed
indeed even among some of the non-Bernese Allemanic pooulation.
Since the Jursossien movement, however, mede overtures to France
for support from that quarter, this general sympathy for t heir
cause was sharply reduced even in Swiss Romendy and the
Jurassien leaders were now aware that they had made a political
mistake.

iR i

16 Given the general acceptance of the constitutional
ground rules that the Federal Govermment wzs sovereign in the
field of foreign affairs, the problem became essentially an
administrative one of finding the best way of consulting with
the cantons to be sure that their interests were taken into
account in any international negotiations affecting them. The
technique most widely used, Mr. Diez said, was that of the H-
mixed commission., In practical matters like the connection of '
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superhighways with main road arteries of neighbcocuring countries,
tunnels, dams and hydro-electric projects, such mixed commis- g
sions abounded. Some of the experts were federal officials, :
others cantonal, Diez added that in the negotizsting teams which

he took abroad on such cuestions there was always one and some-
times several cantonal experts as nart of the delegation and .

they all worked together as a Swiss tean.

15l Another type of negzotiation, he said, that was most
important for Switzerland was the double taxation agreement.
Here all the cantons were affected because of concurrent

powers in the field of taration. The technique here, he said,
was to have a meeting of the conitcnal finance ministers to
discuss Swiss objectives znd tactics and to have a cantonal
representative, usually a finance ninisier, as an integrated
member of the Swiss delegation. This, he said, had enormous
advantages. Sometimes a cantonal representative in delegation
caucus would say that a pronosal was simply unacceptable to

the cantons and t he Swiss position would, in the circumstances,
no doubt have to be altered to meet the cantonal interests.

On the other hand if t he cantonal representative went along, A
he was in an ideal positionto defend in his own c sntonal assembly
what had been done and to support the Swiss position vis-~a-vis ¢
possible objections of cother cantons. When we asked whether

there was not some difficulty in choosing = single cantonal
representative from the 22 cantons to attach to a Swiss g
delegation, we were told t hat there alwnys seemed to be a logical
person to go., If it was a negotiation with the Germans on a A
financial matter the cantons would zenerelly agree that the A
Pinance Minister from Zurich was the logical man, or perhaps o
some other outstanding representative from another of the German-
speaking cantons even though he represented a less important :
financial centre than Zurich., Similarly if the negotiation was
with Prance, t here would uswnally be an ocutstanding name in Swiss
Romandy who, by general acquiescence, would seem tote the best
renregentative. Naturally a certain amount of politics was
involved here and Swiss practice in so far aswas possible was

to chooge "& tour de <rdle".

5

18. Sonmetimes, Mr. Diez conceded, the Federal Government i
would drop its olans in the face of cantonal opposition. : &
Recently there wns & proposal, which the Swiss Federal Government
favoured, to exempt from Swiss taxation, charity or foundation
bequests coming from other countries. The cantcns, however,
were so fractious on this question that the Swiss Government
decided not to pursue it. As an example in the other direction,
Mr. Diez gsaid thet Y"procédure civile" (civil law? or ecivil
administration?) was clearly a matter falling within cantonal

3
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jurisdiction., On the other hand, the Swiss government felt
that it should go ahead with a proposed international agreement
at the Hague which touched on this subject and did so even
though all the cantons were not happy about it,

: 19. It is realized that some of the references to

‘ specific agreements and negotiations set out above lack, perhaps,
the precision which you recuire., MNr. Diez, however, spoke '
to us so freely snd flowingzly on a subject obviously close to

? his heart that we thousht it best not to punctuate his delivery

3 with too many specific questions about dates and places. If
Ll it is your wish, however, to pursue any particular question

| further, we would be glad to obtain the information you require.

Saad o Laton b ot
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SWITZERLAND

i Article 8 of the Swiss Constitution states that the
Confederation has the sole right of "econcluding alliances

and treaties with foreiecn nowers and in particular treaties
concerning customs duties and trade.” But Article 9 states:

"In specific cases the cantons retain the right

of concluding tresties with foreigsn powers upon

the subjects of public economic regulation,
crogs-frontier intercourse and police relations;

but such treatiecs sho1ll contain nothing repugnant

to the Federation or to the rishts of other cantcns."
Article 10 prcvides:

"Official relations between 2 canton and a foreign
government or its representatives take place through
the intermediary of the Federal Council., Nevertheless,
upon the subjects menticned in Article 9 the cantons
may correspcnd directly with the inferior authorities
or officials of a foreign state.”

2 Under the federal constitution the cantcns are sovereign
subject to the ccnstitution and exercise all powers that have

not been transferred to the federal pgovernment (Article 3). The
Federal Council, under Article 85 (5) "examines the treaties

which cantons make with each other or withk foreign governments

and sanction them if they are allowable." The federal authorities
can examine a nronosed treaty of s canten if the Federal Couneil
or cther cantons raise objections to it.

e The Federal Council thus maintains direct control over
all such agreements and is authorized to prevent their formation
if they contain anything contrazry to the constitution or if

they infringe on the rights ¢f other cantons,

4. : If negotiaticnsa re to take place on a matter falling
within the leral rights ¢of the cantons, prior discussions first
take vlzce between federal and cantonal autherities and an agreed
Swigs position is reached. Negotiations are then undertaken

with a foreign power (under the auspices of the Federal Council)
by the Federal Politiecal Departument.

s
5 Federal agreements are binding on all eentons. The E
federal ccvernnent does not ccnsider it necessary to obtain 2
unaninous agreement cof all cantons before the federal authorities =
ratify an agreement. :

1)

L Y
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6. Anmonge specific examples of cantonal treaties are those
of 1874 between Basel and Baden concerning the agreement to
establish a ferry; of 1907 between Bosel and Argau concerning
the establishment of a hydro-electric nlant; and of 1935 between
Berne and Neuchatel and France. Formerly agreements on taxation
were made between the cantons and foreign states (for example
between Vaud and the British Tovernment). These are now being
renloced by Confederation agreements.,

T According to Profegsor Gugegenheim of Geneva, it is the
federal state and not the cantons which are internationally
regnonsible for the execution of a treaty.

"La Pédération...est responsable sur le vlan inter-
national de 1z viclation d'un tel traité par le
cantons 1l'acte contraire au droit des gens comnis
var le cznton est immutable & la FPédération qui
assume la fonction de sujet de resnonsabilité." 22
8. The Confederation has the vower to make treaties with
res ard to matters falling within the c entral Tegislative competence.
?h :‘n ‘ederation alsc has or can acquire powers to implement the
Lreavy s

(a) by legislation pursuant to its powers to perform
tregtv obligations;

(b) through initiating a constitutional amendment;

(¢) through holding a populer referendum so as to
acquiré legislative jurisdiction.

e Thus, on the international plane, the Swiss Confederation
alone hes the power to bhecome bound by internaticnal law through
the making of treaties, and the Confederation has, or can legally
cquire, the nower to impnlement treaties through legislation
otherwise falling within csntonal jurisdiction.

000794
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In response to your request we have discussed’fg;”f73_§
power of the German Laender to make treaties with foreign
states with Ministerialrat Wellenkamp, who is the senior
officer concerned with this subject in the Ministry for
Bundesrat and Laender Affairs. In general, Dr. Wellenkamp s
confirmed the facts stated in the paper attached to your letter
under reference, and your interpretation of them, and he
provided certain supplementary information which will be of
interest to you. As well, however, he pointed out one or twoe
important qualifications which make the practice of treaty
making by the Federal Hepublic and the Laender somewhat
different from t hat which you have inferred from the terms

of the west German Constitution.

25 The Basic Law of the Federal fepublic of CGermany
essigns the conduct of relations with szelgn states to the
federal authority, with the qualifications, (a) that the
Laender must be consulted in sufficient time if a proposed
treaty affecte their special interests, and (b) that the
Laender may, with the consent of the Federal Government,
themselves conclude treaties respecting subjects within their
legislative competence with foreign states. We were somewhat
surprised to learn from Dr. Wellenkamp that the consultation
by the Federal Government of the Laender and the obtaining by
the Laender of the Federal Government's consent take place not,
as we nhad assumed, through his ministry (the Canadian X
equivalent of which would be a bepartwent of Federal-Provincial
Relations) but rather through the Foreign Office. In the case
of a treaty desired by a Land or Laender, moreover, the
negotiation of its terms with whatever foreign state may be
concerned is conducted by the Land or Laender which then
merely submit(s) its agreed text to the Foreign Oifice for

approval,
TO: ', S00T)

LR 2
FROM REGISTRY !
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. As is pointed out in your paper,
making power has not been used extensively
and its use has been restricted almost enti :
concerning cultural affairs, education and, in a
instances, religion. One of the examples c¢ited ¢
of your paper is not apparently & treaty entered
Laender. The legal degartmant of the Foreign Offic
confirmed that on April 13, 1966 a treaty was signe
the Governments of Austria and Switzerland governing
withdrawal of water from Lake Constance, but has infor
us that this treaty was signed by the Federal Goverr \
and not by the Laender of Bavaria and Baden-Wurtemburg
treaty has been ratified by Austria and Switzerlan
German ratification is anticipated within the next few w

jurisdictions of the Federal Government and those of the
Laender in treaty making, the conmclusion in L9§%;b££;§afw
Lindau Agreement {an office translation of it is attached)
was crucial, and it is important that its nature and 1ts
consequences should be clearly understood. This was not an
agreement formally concluded by the Federal Government

the Laender, but rather an admiﬁisﬁrativn.aﬁxﬁﬁgégbﬁﬁb e

k. In terms of the deliﬁiﬁation of thqﬁf@iﬁ&éﬁizg:

the Ministry for Bundesrat and Laender Affairs
 Foreign Office intended to forestall disputes b
 Federal and Laender Covernments which could aris
vagueness of Article 32 of the Basic Law. It is ma
in the Agreement that the Federal Government abande
of its constitutional prerogative to conduct
foreign states, but it represents nonethel 3
suspension of part of that prerogative. The pr
of the Lindau Agreement, which was, of course, ace
the Laender since it increased their voice in forei
was no less than to amend’ Article 32 (2) of the Bas:
- In return for the acquiesence of t he Laender in the
of federal treaty making power in certain fields, th
Government undertook not merely to consult the Laend
treaties affecting their special interests, but to o
their consent to such treaties before conciudi_
has meant the establishment of & right of veto
Laender over any proposed treaties to which they obje
treaties involving Laender interests must be referred t
Treaty Commission, including representatives of the La
as well as of the Federal Government, then to the Laend
executives concerned and finally to their parliaments f
approval. It is, needless to say, an inordinately tim
consuming process. : ;
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5. Dr. Wellenkamp told us that there has been
increasing dissatisfaction within the Federal Government with
the consecuences of the Lindau Agreement, and that considera-
tion is being given, particularly by his Minister, Dr. Carlo
Schmid, to repudiating it. It is recognized that this alone -
would not be sufficient, since mere repudiation of the
Agreement would only result in a proliferation of the disputes
it was intended to avoid. Dr. Schmid, according to Wellenkamp,
wants, in place of the unsatisfactory Agreement, nothing less
than a revision of Article 32 of the Basic Law assigning
unequivocally all treaty meaking power to the Federal Govern-
ment, and thus confirming the statement in the first clause

of that article that the conduct of relations with foreign
states is solely the concern of the Federal Government. Since
‘any amendment of the Basic Law requires the approval of
three-fourths of the Eundesrat, which is, after all, composed
of representatives of the Laender, we doubt that Dr. Schmid
will succeed in obtaining the revision he wants in the near
future.

6. Reference is made in the paper attached to your
letter to the Reichskonkordat Case (1957) which is cited as
an example of the possibility of a Land enacting legislation
(subsequently upheld by the Federal Constitutional Court) which
is inconsistent with a treaty binding on the Federal Government.
We raised this case and its implications with Dr. Wellenkamp,
and while the position Le took seems out of keeping with I
generally accepted international law, we think it worth report- .
ing to you. According to Wellenkamp, the Reichskonkordat and
disputes arising out of it can not be regarded as established
precedents for disputes oncerning "real™ treaties. It is
universally accepted legal opinion in Cermany, he said, that
the Vatican does not constitute a foreign state as such and =
that agreements with it ard not, therefore, treaties in the usual
sense of the term., It is only for reasons of "courtesy", he o
maintained, that the Federal Republic accredits an Ambassador =
to the Holv See and accepts the Vatican's membership in internation:
al organizations. Moreover, although the Federal Government 1
does not regard the Reichskonkordat as an international treaty
proper, it does, also for reasons of "courtesy" apparently,
attempt to abide by it as though it were a treaty in the full
sense of the term. This approach is rather too jesuitical for
us to follow, but it does suggest perhaps that the Reichskonkordat
Case should not be emphasigzed in the paper you have under :

preparation.
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T We are attaching, as you requested, translations
of those Articles, and parts of Articles, which are quoted
in the draft paper attached to your letter under reference.
Cur translations are taken from the English version of the
Basic Law of the Federal Hepublic of Germany prepared by
the German Information Centre in New York.

The Embassy

" e
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TEXT OF THE LINDAU AGREEMENT

(Office Translation)

The Federation and the Laender uphold their known legal
positions on the power of conclusion and negotiation
concerning treaties, in terms of international law, which
affect the exclusive power of the Laender.

An accommodating approach in applying Article 73 (1) and
(5) and Article 74 (4) of the Basic Law is considered
possible by the Laender according to which the power to
legislate of the Federation in cases of

A, Consular agreements,

B. Commercial and navigation agreements, agreements
on the establishment of aliens as well as agree-
ments on the exchange of goods and payments with
foreign countries,

C. Agreements on membership of or on the foundation
of international organizations might also be
accepted in cases, where from the terms of such
agreements it would appear doubtful whether, in
terms of international practice, they are within
the exclusive power of the Laender if these terms

(a) are typical for the treaties and
normally part of these treaties or

(b) constitute a subordinate part of the
treaty with its central part being,
beyond ‘doubt, within the power of
the Federation,

This relates to provisions on privileges for foreign
countries and international organizations concerning

laws regarding taxation, police and expropriation (immun-
ities) as well as to specified provisions on the rights
of aliens in commercial, navigation and establishment
agreements,

As to the conclusion of state treaties which, in the view
of the Laender, affect their exclusive power and which are
not covered by the power of the Federation pursuant to
Article 32 (2), i.e. with a particular view to cultural
agreements, the procedure shall be as follows:

.l.2
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Insofar as treaties in terms of international law
relating to fields within the exclusive power of
the Laender are to commit either the Federation

or the Laender, the consent of the Laender shall

be obtained, This consent must have been obtained
before the commitment is binding in terms of inter-
national law, In cases where the Federal Government
in pursuance of Article 59 (2) of the Basic Law sub-
mits such a draft treaty to the Bundesrat, it shall
request the approval of the Laender by that time at
the latest. In cases of treaties as referred to in
Article 1, clause 2, arrangements for participation
of Laender in the preparation of the conclusion at
the earliest possible stage but at any rate well in
time before laying down the final wording of the text
of the treaty shall be made.

It is further agreed, that in cases of treaties affecting
essential interests of the Laender - regardless of these
treaties affecting or not affecting exclusive powers of
the Laender - that:

(a) the Laender shall be informed on the intended
conclusion of such treaties as early as possible
so that they may express their special wishes in
sufficient time,

(b) a standing body of representatives of the Laender
shall be set up to be available as interlocutor
for the Foreign Office or alternative appropriate
technical departments of the Federation at the
time of negotiating international treaties,

(¢) notification of the above body or declaration
made by it respectively shall not affect the
arrangements made under (3] above.

The special case of Article 32 (2) of the Basic law is not
affected by (4) above.
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ENGLISH TRANSLATION OF ARTICLES OF THE BASIC
LAW OF THE FEDERAL REPUBLIC OF GERMANY

Article 32

(1) The conduct of relations with foreign states is
the concern of the Federation.

(2) Before the conclusion of a treaty affecting the
special interests of a Land, this Land must be
consulted in sufficient time.

(3) Insofar as the lLaender have power to legislate,
they may, with the consent of the Federal Govern-
ment, conclude treaties with foreign states.

Article 59

(1) The Federal President represents the Federation
in its international relations. He concludes
treaties with foreign states on behalf of the
Federation. He accredits and receives envoys,

Article 73

The Federation has the exclusive power to
legislate in: -

(1) Foreign affairs as well as defense....
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REF MULTIPLE LET G(M) 356 AUGI1

TREATY-M AKING POVERS IN FEDERAL STATES

IN THE ABSENCE OF MORE SENIOR OFFICERS OF LEGAL AND TREATIES DIv,
MEA,VE CALLED TODAY ON KL SARMA,LAW OFF ICER IN THAT DIV TO DIS-
CUSS TREATY-MAKING POWERS UNDER INDIAN CONSTITUTION. AS INSTRUC-
TED WE DID NOT RPT NOT SHOW SARMA YOUR NOTE DEALING WITH INDIAN
SITUATION,NOR DID WE MENTION YOU WERE PREPARING A PAPER FOR
POSSIBLE PUBLICATION. WE SIMPLY REF TO OUR GENERAL INTEREST IN
OTHER FEDERAL SYSTEMS,CITED RELEVANT ARTICLES FROM INDIAN CON-
STITUTION,AND INVITED SARMA TO COMMENTCWE SHOULD POINT OUT THAT
ARTICLE 253 IS GOVERNING CLAUSE IN CONSTITUTION OF INDIA AND NOT
RPT NOT SECTION 263 AS CITED BY YoU).

2.SARMA CONFIRMED THAT INDIAN PRACTICE IS PRECISELY AS SET OUT f -
IN CONSTITUTION PARTICULARLY IN ARTICLE 253 AND IN ENTRY 14 OF '
LIST 1, SEVENTH SCHEDULECQUOTE ENTERING ,INTO TREATIES AND AGREE-
MENTS WITH FOREIGN COUNTRIES AND IMPLEMENTING OF TREATIES, AGREE-
MENTS AND CONVENTIONS WITH FOREIGN COUNTRIES UNQUOTE). ENTRY 13
OF LIST 1,HE SAID WAS ALSO RELEVANT IN THIS CONTEXT aS IT RESER-
VED TO THE UNION GOVT THE POWER OF QUOTE PARTICIPATION IN
INTERNATL CONF ERENCES, ASSOCIATIONS AND OTHER BODIES AND IMPLEMEN-
TING OF DECISIONS MADE THEREAT UNQUOTE, THUS,HE SAID,IT VAS CLEAR

TREATIES pND TO MAKE LAUS FOR THEIH IMPLEMENTATION THIS POSITION,

000802
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ACCORDING TO SARMA,HAD NEVER BEEN CHALLENGED AND HAD NEVER 0OC-
CASIONED A REF TO SUPREME COURT OF INDIA.CONSTITUTIONAL PROVIS-
IONS,HE SAID,HAD NEVER BEEN SUPPLEMENTED BY LEGISLATION BY UNION
PARLI AMENT, -

3. REGARDING POINTS RAISED IN PARA2 OF YOUR REFLET,SARMA SAID HE
KNEW OF NO RPT NO ESTABLISHED PRACTICE IN INDIA WHEREBY CENTRE
CONSULTED WITH STATES WHEN PARTICULAR TREATY AFFECTED STATES
INTERESTS. NOR WAS THERE ANY STANDARD PRECEDENT OR PRACTICE WHERE-
BY STATES SUGGESTED TREATY INITIATIVES IN FIELDS WHICH INTEREST
THEM PRIMARILY OR WHERE THEIR INTEREST IS SHARED WITH CENTRE,

ON THE OTHER HAND,HE SAID,THERE WAS NOTHING TO PREVENT STATES
FROM MAKING SUGGESTIONS OF THIS KIND.

4,WE SUSPECT THAT ONE REASON WHY CONSTITUTIONAL POSITION IN INDIA
IS SO HAPPILY CUT-AND-DRIED AND UNCONTROVERSIAL IS THAT UNTIL
RECENTLY CONGRESS PARTY WAS IN POWER IN CENTRE AND IN ALL STATES.
INTEREST OF STATES COULD BE CONSULTED AND POLICY DIFF ERENCES,

IF ANY,COULD BE COMPOSED INFORMALLY i-I'I'H?C’UGH PARTY CHANNELS AND
CONTACTS.WITH ADVENT OF RADICAL OPPOSITION GOVTS IN WEST BENGAL
AND XERALA,FOR INSTANCE,CONTROVERSY MAY ARISE IF SPECIFIC OC-
CASION PRESENTS ITSELF.KERALA GOVT HAS ALREADY RAISED QUESTION OF
WHETHER STATE AUTHORITIES SHOULD BE FREE TO NEGOTIATE RICE PUR-
CHASES DIRECTLY WITH FOREIGN GOVTS SUCH AS BURMA AND THAILAND IN-
STEAD OF RELYING ON DELHI FOR SUPPLIES.NEVERTHELESS CONSTITUTIONAL
ssed
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PROVISIONS ARE SO CLEAR CUT AND UNAMBIGUOUS IT SEEMS DIFFICULT TO
ENVISAGE SITUATION IN WHICH THEY COULD BE CHALLENGED AT LAW.
CHALLENGE IN POLITICAL TERMS AND BY POLITICAL MEANS IS OF COURSE
ANOTHER QUESTION AND IF CONFLICT EVER CAME TO A HEAD BETWEEN
CENTRE AND KERALA,FOR INSTANCE, IN RESPECT OF SOME TREATY MATTER,
'CONSTITUTIONAL CLARITY WOULD DO LITTLE TO DAMPEN FIREWORKS WHICH
WOULD PROBABLY RESULT.WE TRIED, INDIRECTLY AND MOST CAREFULLY, TO
DRAW SARMA OUT ON DISTINCTION BETWEEN CONSTITUTIONAL AND POLIT-
ICAL SITUATION BUT HE WOULD NOT RPT NOT RISE TO BAIT. INDEED HE
WAS GENERALLY CAUTIOUS AND NON-COMMITAL THROUGHOUT MTG AND HES-
ITATED TO DO ANYTHING MORE THAN REF US WHAT WAS SET OUT IN
CONSTITUTION ITSELF,

5. IT WOULD APPEAR THEREFORE THAT YOUR UNDERSTANDING OF INDIAN

SITUATION IN THIS FIELD IS CORRECT(SECTION 263 BEING CHANGED TO Q_/;L/Ji

READ ARTICLE 253). WE ARE LOOXING FOR STUDIES PUBLISHED ON SUBJ
____,________/

-———

IN INDIAN LAW AND POLITICAL SCIENCE, JOURNALS WHICH WwOULD BE CF
INTEREST TO YOU. '

3
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. On examining the articles quoted in paragraph 9 of the
attachment to your letter under reference we have concluded that your

remarks concerning the Venezuelan Treaty-Making Power were based upon
a Venezuelan Constitution which is no longer valid.

acquired an English translation of the 1961 Venezuelan Constitution and
are preparing a reply based upon the relevant articles, We also plan
to discuss the Venezuelan Treaty-Making Power in general terms with a
constitutional lawyer at the Central University of Venezuela as soon as
possible. Our reply hopefully will go forward in the next bag.
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1 The States of the Federal Republic of Venezuela are bound as

follows by Article 16 of the Constitution: "They obligate themselves to
comply and enforce compliance with the Constitution and the laws of the
Republie. They shall attest to the public acts emanating from the national
authorities....” In addition to complying with, and enforcing laws of the
Republic, the Venezuelan States, according to Article 17(7) have no
jurisdiction in laws negotiated with foreign countries. Article 190(5)
states the attribution and duty of the President of the Republic to include
the dirsction of "the foreign relations of the Republic and (to) make and
ratify internstional treaties agreements and resolutions". ("Countersigned
for the validity thereof by the respective minister or ministers" - 1,90(22))
#irticle 150 permits the Senate to' initiate the discussion of projects of
law relating to international treaties and agreements."

DISTRIBUTION

Part I: Constitutional Frovisions

2. The conduct of the international relations of Venezuela would

. arpear to be reserved for the jurisdiction of the National Power (Article
136(1). The States are apparently excluded from this field by inference
from their positive and negativerattributions (Articles 17 and 18) and in
particular Article 17(7) in the light of Article 136(1). (Municipal
organization falls within the legislative competence of the States
(Articles 17(2), {(5) and 26) and in any case their constitutional attri-
butions are limited to "local government” - Articles 25, 27 to 34.)
Article 16 appears to cover the wording of Article 12 quoted in your
paper.

3 "Within the scope of the National Power, both the President

(Article 190(5)) and the Jenzte (Article 150(1)) are provided with

jurisdiction in the field of international affairs. The Chamber of

Deputies acqguires legislative authority in this field through the

provisions relating to the "Formation of Laws" (Article 167) and laws i
relating to international treaties and agreement come inte force without 3
_further review through the provisions of Articles 173 to 176. !
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4. ‘The President alone would appear to have authority to make

and ratify internaticnal treaties (Article 190(5)) subject to Article 128.

The role of Congress would seem to be the same whether the law merely

approves the treaty or provides the necessary legislation within Venezuela
which the signing of the treaty or agreement may call for (i.e. implementation).
In this comnection your quotation, '"The President of the Republic in the
Council of Ministers..." would appear to be superseded by Article 190(22).

We would conclude from this latter article that the President does not

exercise the attribute of making and ratifying international treaties in

the Ccuncil of Ministers, but only requires the countersignature of the
Minister of External Relations.

5. We would draw your attention to Article 137 whereby Congress

can delegate to the States or Municipalities "specific matters of national
competence”. Such delegation requires a positive act by Congress.

Part I1: Treaty Makine Power in Practice

6. We called on Dr. Elpidio Franco Z.,6 Senator, President of the
Senate Finance Committee, and a well known Venezuelan lawyer to discuss in

. general terms the above analysis. Dr. Franco said that jurisdiction to

make and implement international treaties was exclusively held by the
National Executive Power without any requirement to consult with the
constitunent parts. He said that the only real difference between the
present and former constitution in this field was that the present one
spelied out more ciearly the reservation of this field to the National
Power which had in fact been the former practice. The congressional power
to delegate matters to the constituent parts (Article 137) had never been
used for the implementation of treaties and was not intended for that
purpose.

J
7 Nevertheless, there is sone consultation between the National
¢utnur1by and the constituent parts but this appears more in the way of
administrative details rather than policy formation. However, it was
our impression that while Venezuelan delegations to international meetings
of, for example, specialized agencies, included other than National Executive
Fower perscnnel, this was on the basis of personal prestige or expertise
rather than an effort to include representatives of the constituent parts.
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“John D. Blackwood
;J Chargé d'Affaires

.

000808



Document disclosed under the A
Document divulgué en vertu de la Loi sur f'accés & l'information

o o ACTION copy

FM MCOW NOV4/67 CONFD [T)

TO EXTER 3972 PRIORITY

INFO TT WASHDC JUSTICE(MHEAD)PCO(BEETZ)DE OTT

REF YOURTEL G420 NOV|

.SOGIET CONST ITUT IONAL PRACT ICE :7
MY LZETTER 793 OCT10 COMMENTED IN GENERAL TERMS ON ATTACHMENT TO YOUR :
LETTER F-356 AUG11/67,AND I THINK ANSWERED YOUR QUERIES.HOWEVER

FOLLOWING ADDIT IONAL REMARKS MAY BE USEFUL.

210 THE BEST OF MY KNOWLEDGE,NO RPT NO NON-COMMUNIST STATE MAINTAINS

DIPLO OR CONSULAR RELATIONS WITH ANY OF THE SOVIET REPUBL ICS OR HAS

[*1

VER ENTERED INTO A BILAT

f"}

AL ASREEMENT WITH ONE.THERE ARE, HOWEVER,
EXAMPLES OF SEPARATC REPRESENTATION OF A REPUBLIC OUTSIDE AS WELL AS
WITHIN THE UN SYSTEM;AND OF SEPARATE SIGNATURE OF BILATERAL AND
MULTILATERAL ASREEMENTS,OTHER THAN JUST UN AGREEMENTS,BY A REPUBLIC.
5.3ASICALLY, HOWEVER, PROVISION OF SOVIET CONSTITUTION TO WHICH YOU
REFER WAS ADOPTED ON FEB! 1944,T0 ALLOW BYELORUSSIA AND THE UKRAINE
TO BE SEPARATELY REPRESENTED AT THE UN.THIS WAS NECESSARY BECAUSE,
WHEN THE FIRST UNION CONSTITUTION WAS ADOPTED IN 1523,THE REPUBLICS
SURRENDERED RIGHT TO SEPARATE REPRESENTATION AND CONSTITUTION CON-
FIRMED THIS ARRANGEMENT .REPRESENTATION OF ONLY TWO OF THE REPUBLICS

IS AN ANCMALY FROM CONSTITUT IONAL POINT OF VIEW.ALL REPUBLICS ARE

EJUAL,AND THERE IS NO RPT NO MOREZ NOR RPT NOR LESS REASON FOR
BYELORUSSIA AND THE UXRAINE TO BE REPRESENTED THAN THE OTHERS.ORIGINAL
3 SOVIET DEMAND AT DUMBARTON OAKS WAS THAT ALL REPUBLICS SHOULD BE RE-

°R NTED AT YALTA,AGREEMENT wAS REACHED ADMITTING ONLY TWO.

o 000809
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4.BEFORE 1923 CONSTITUT ION was ADCPTED,REPUBL ICS HAD SEPARATE FOREIGN
SERVICES AND WERE SEPARATELY REPRESENTSD AT INTERNATL CONFERENCES ON
OCCASION.THE UXRAINE AND GEORGIA WERE SEPARATELY REPRESENTED AT THE
LAUSANNE CONFERENCE IN 1S23,F03 EXAMPLE.FROM 1923 TO 1944 REPUBLICS
DID NWOT RPT NOT HAVE THE RIGHT TO SEPARATE REPRESENTAT JON oF ORE IGN
COUNTRIZS HAVING BUSINESS WITH THE REPUBLICS HAD TO TRANSACT IT
THROUGH PREDZCESSCR OF PRESENT MFA IN MCOW,WHICH WAS CHARGED WITH
CONDUCT OF FORZIGN RELATIONS FOR USSR AS A WHOLE,
SLAMENDUMENT OF 1544 HAS BROUGHT NO RPT NO SIGNIFICANT CHANGE.,
SYELORUSSIA AND UXRAINE HAVE PLAYED ROLE IN UN BO0DIES OF WHICH YOU
KK, KAZAKH AND

RUSSIAN REPUEBLICS HAVE REEN MEMBERS OF SOVIET DELS TO UN BODIES.

THE UKRAINE HAS SIGMNED A BILATERAL AGREEMENT WITH A COMMUNIST COUNTRY
(THE UXRAINIAN-POLISKE AGREEMENT OF SEPS 1944) ,AS WELL AS A NUMB3ER

O MULTILATERAL TREATIZS OUTSIDE THE UN(THE PARIS PEACE TREATIES OF
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JIANIA, HUNGAR Y, SULGARIA AND FINLANDSTHE DANUBE

CONVENTION OF 1343) ,REPUBLICAN FOREIGN MINIST

A

IES SEEM ALSC TO HAVE
SOWE LTD RZSPONSIZILITY FOR CULTURAL RELATIONS,PAaRTICULARLY IN RE-
CEIVING VISITING FOREIGN DELS WITHIN THEIR TERRITORIES.BUT THESE

GUOTE MINISTRIES UNQUOTE HAVZ A TENUOUS AND SHADOWY EXISTENCE .THEIR
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MONIAL  CRWANMENTAL AGD SYuZOLIC UNQUOTE IN THE WORDS OF ONE AUTHORITY.
*

K IT ANBASSADOR HAS DEZSCRIBED TO ME LCENT CONVERSATION WITH FOREIGN
INIST o X IA,wHC HAS A TINY STAFF MAINLY FOR PROTOCOL PURPOSE 3,
ALL Of JHOM APPARENTLY HAVE ONLY PART-TIME JOBS IN THE GEORGIAN
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PAGE THREE 3572 CONFD
WUOTE FOREIGN MINISTRY UNQUOTZ AND WHOSE REAL WORK IS EL SEWHERE.
FOREIGN MINISTER CLAIMED TO BE XEPT INFORMED OF EVENTS OF INTEREST
TC GEORGIA IN NEZIGHBCURING STATES LIXE TURKEY AND IRAN,BUT SEEMED TO
BE HARD PUT TO IT TO ZXPLAIN HOW HE ACTUALLY FILLED HIS DAY.
64O0CCASIONALLY, IN SPECIAL CIRCUMSTANCES,A NON-COMMUNIST COUNTRY WILL
TREAT ONE OF THE SOVIET REPUBLICS AS A SEPARATE ENTITY WITH SOME
GENUINE DEGREE OF INDEPENDENT EXISTENCE .FOR INSTANCE ,PR SIDENT OF
FINLAND HAS PAID STATE VISIT TO ESTONIA TRAVELLING DIRECTLY FROM
HSNKI TO TALLIN WITHOUT PASSING THRCUGH MCOW.HE WAS RECEIVED BY GROUP
OfF DIGNITARIES WHICH INCLUDED REPS OF CENTRAL GOVT OF AN APPROPRIATE
LEVEL ,BUT TURNED THE TABLES ON THESE RUSSIAN-SPEAKING NOTABLES BY
SPEAKING IN FINNISH.SINCE FINNISH AND ESTONIAN ARE RELATED AND
AUTUALL Y CONMPREHMENSISLE LANGUAGES, HIS ZSTONIAN HOSTS UNDERSTOOD HIM
WHILZ KIS RUSSIAN HOSTS DID NOT RPT NOT-AND HE MADE HIS POL IT ICAL
POINT MAIN PURPOSE OF THIS VISIT WwAS HOWEVER TO GAIN ACCEPTANCE FOR
INCORPORATION OF Z3STONIA IN USSR, ‘
7.THIS SORT OF EXAMPLE IS UNDERSTANDABLY RARE;IN GENERAL IT IS FAIR
TO SAY THAT NON-C OMAUNIST GOVIS DO NOT RPT NOT TREAT THE REPUBL ICAN
14

U

£
Uy

A

(#5]

RESPECTASLE SOVEREIGN ENTITIES,NOR RPT NOR WOULD

o

.11

THE RUSSIANS PERMIT THEM TO DO SO EVEN IF THEY WISHED TOL.THERE HAVE
SEEN SEVERAL WESTERN ATTEMPTS TO TEST,OR TO GIVE SOME SUBSTANCE TO,
THE SUPPOSEDLY INDEPENDENT EXISTENCE OF THE UKRAINE,BUT THESE HAVE
COME TO NOTHING ZECAUSE THE RUSSIANS wOULD NOT RPT NOT PERMIT ANY
EXPRESEION OF UXRAINIAN INDEPENDENCE WHICH CARRIED REAL WEIGHT WHILE

SONZ NON-COMMUNIST COUNTRIES MAINTAIN CONSULATES IN PROVINCIAL

ces4 000811
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CENTRES IM THE USSR,THESE. EXIST 3Y AGREEMENT WITH THE AUTHORITIES OF

PUSLICAN GOVT ON WHOSE TERRITORY THE CONSULATE IS LOCA ED.,
dewllTh CUR LTD RESZARCH rACILITIES,1 AM AFRAID WE COULD NOT RPT NOT

S -

EASILY PRODUCE A LIST OF ALL THE AGREEMENTS WHICH R

[*1

L ICS HAVE

(08}

PU
ENTEREZD INTO AS SEPARATE ENTITIES.ONE GOOD AUTHORITY FOR FURTHER
STUDY 15 ASPATURIANS 200X QUOTE THE UNION REPUSLICS IN SOVIET
JIPLOMACY UNQUOTE(GNZIVA 1960)WHICH UNFORTUNATELY IS NOT RPT NOT
AVAILABLE HERE.I wOULD HOPEZ,HOWEVER,THAT INFO IN THIS TEL AND MY
LETTER 7S99 WOULD 2% SUFFICIENT FOR YOUR PURPOSES

FORD
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permitted to visit Kiev although it was the capital
state represented in t;u UN. 1 was in fact the
£
4

. foreign diplomat to do so. The second is the nanic
caused in the Soviet Foreign iiinistry when we attempted
to include in our consular zsreement permission to open
a consulate in Kiev,

5 The Soviet Cﬂ“stl ution therefore can be
conceived to sll inten rd purposes as pure window=-

; r|3

dressing, and Soviet nroc ice as havine no relevance to
Canadian needs.

Ambasfgador

e
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L

We are grateful for the invitation to comment
on Section IV of the paper attached to your letter under
reference, As you know we have for some time been in
touch with the Office of the Legal Adviser in State
Department on a variety of matters involving agreements
or possible agreements between States of the Union and
Provinces of Caneda, Our discussions have occasionally
strayed from the particular to the general and have

~touched on the principles and procedures applicable to
- the conclusion of agreements.or compacts by States of
.the Union with each other and: . foreign powers or sub- -

divisions thereof. However your letter provided us with:
a walcomo;oppértunity to pull together some of the
observations and opinions which have been reported
piecemeal and to do some independent if superficial
research on this subject.  The results of this resesrch
and of the pulling together of the relevant fragments of
our conversations with members of the State Department

" Legal Adviser's office are set out below. In sum they

produce a picture of the law and practice regarding the
conclusion of agreements by individual states which is,
we regret to say, full of uncertainty and controversy.

2. We attach (Annex A) for your examination an
extract (pages 37L and 415-419) of Senate Document No. 39

of the 88th Congress, First Session. This is an analysis and
interpretation of the U.,S. Constitution prepared by the
Legislative Reference Service of the Library for Congress
and represents a piece of official scholarship which 1is, we
are told, highly regarded both in governmental and academic
circles. Some of the interpretations set forth in this
document are not necessarily those with which the Executive
Branch of the U.S. Government or this particular Administra-
tion would agrees. There ls no question, however, that the
scholarship reflected in this document is respected. We
slso attach (Annex B) & copy of the report of hearings by
the House Foreign Alfairs Committee in September and October
1966 on bills to bive the Consent of Congress to the Great

v s o/.000815
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s

Lekes Basin Compect. We shall be making frequent reference
below to arguments and documents contained in that report.
Finally there are attached (Annex C) the texts of three :
‘Joint Resolutions of Congress to which reference is also made.

3. A Constitution which allows the federal suthorities
‘to suthorize agreements between the constituent parts
and foreign sovereign states (The United States of |
America). (Description of Part 1V)

Comment  While the point is hardly of major significance we
wonder whether Section IV which discusses snd interprets
Article 1, Section 10 of the U.S. Constitution is correctly

- described as dealing with "a constitution which allows the

- federal authorities to authorize agreements...". It is quite
true that that seetion of the Constitution does appear to
contemplate the possibility of agreements being concluded by
constituent States among themselves and with foreign powers.
- However the authority to decide whether such agreements will
be concluded is reserved to the Congress of the United States
(which is not quite the same as "the federal authorities")
and the section is essentiaslly prohibitory. It therefore
occurs to us thst this introductory sentence might perhaps

be smended to read: - '

. "A constitution which contemplates the possibility
of agreements between constituent parts of a
federal state and foreign powers subject to their
receiving appropriate federal consent™",.

_ - Incidentally, the Constitution speaks of the "consent
of Congress" and it is an open question whether an agreement
" entered into by a State, either with another State or with a »
foreign power, requires the approval of the President., Congres-
" sionsl consent has always, so far as we have been sble to
discover, been granted by Act of Congress or Joint Resolution
which acquires the force of law when approved by the President.
However, it might be argued that consent could equally be given
by a Concurrent Resolution (which the President does not sign)
or by an Act of Congress or Joint Resolution which the President
refused to sign.

Lo "No State shall enter into any Treaty, Alliance
or confederation’'. "No State shall, without the
consent of Congress...enter into any Agreement
or Compact with another State or with a foreign

~ Powere..o . '

Comnent The quotation of Article 1, Section 10 of the U.S.
Constitution given in your paper is not accurate. The quotation
given above is, Specifically, the only reference in Article 1,
Section 10 to "contracts" is in relation to the prohibition
against any State passing a "Law impairing the Obligation of
Contracts". The section (clause 3) speaks of "Agreement or

000816
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Compact with snother State, or with a foreign power...", ' -
not "agreement, compact or contract with any other state or '
with a foreign powar™, S

5. = According to the advice given: by the Attorney-

' General of the United States to the Secretary of
State of May 10, 1909, the above provision
"neceasarlly implies that an agreement" (for the
congtruction of a dam on a stream forming part of
an international boundary) 'might be entered into
between a foreign power and a state, to which
Congreas shall have given its consent".

Comment With a possible qualification as to the timing of
the consent (see below) the advice given by the Attorney-
General in 1909 would probably be given again today. It is
" a logical inference from the terms of the article and from
- the interpretation given the "agreement or compact™ clause
of Article 1, Section 10 of the Constitution in Holmes v.
Jennison (1840), The dictum of Chief Justice Taney of the
- Supreme Court in that case (it was not the opinion of the
court), while possibly qualified by dicta in Virginia v,
Tennessee (1893) with respect to inter-state compacts has
not been challenged in any Supreme Court decisions relating
to agreenents with "a foreign Power". (See pages L15-4416-of R
Annex A). » :

There 1s, however, one phrase in the Attorney-
General's statement which might, indeed probably would be
disputel. The quotation concludes with the words "to which
Congress shall have given its consent", This clearly implies
that the Consent of Congress shall have been given before
an agrsement is concluded between a State and a forelgn Power.
In this connection we refer you to page 417 of the attachment (Annex A)
which notes that "The Constitution mekes no provision as to
the time when the consent of Congress shall be given or the
mode or form by which it shall be signified. While the con-
sent will usually precede the compact or agreement, it may be
given subsequently where the agreement relates to a matter.
which could not be well considered until its nature is fully
developed., The required consent is not necessarily an expressed
consent; it may be inferred from circumstances. It is suffi-
ciently indiceted, when not necessary to be made in advance, by
the approval of proceedings taken under it." This position is
supported by a letter signed by the Deputy Attorney-General of
the Jnited States which appears on pages 10-13 of Annex B,

6o It would appeer that sgreements of the type requiring
the consent of Congress have never been authorized with
the exception of Iinter-state compacts open to accession
by Canadian provinces, for example, bridge agreements,
Three cases where Congressional consent was or is being
sought are the Northeast Inter-State Forest Fire Protec-
tion Compact of 1951, the Great Lakes Basin Gompact of

1955 between geveral states of the Union, and the |
nnesota-rignitoba Highway Agreement of 1962, 000817
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Comment It is assumed that the "agreements of the type
requiriy the consent of Congress" referred to in this para-
graph are agreements between States and "a foreign power".
If this assumption is correct then the first sentence may
‘be somewhat mlsleading° It is quite true that Congress
‘gave. its consent. to the Northeast Interstate Forest Fire
Protection Compact. Indeed Congressional consent was given
twice. In 1949 it was granted subject to the reservation
that "before any province of the Dominion of Cansda shall

. be made a party to such compact, the further consent of
Congress shall be obtained". According to a letter of
October li, 1966 from the Assistant Secretary of State for
Congressional Relations to the Chairman of the House Committee
on Foreign Affairs "three years later Congress approved the
participation of any such contiguous province" (page 112,

Annex B The other sgreements to which reference is made
are agreements between a particuler state and "a foreign
Power" These generally have been, to be sure, with a

Province of Cenada, For example Congress has given its
express consent to the negotiation of the Manitoba-Minnesota
Highway Agreement and a blll is now before Congress seeking
consent to the agreement itself. However, Congress has also -
expressly consented "to New York to negotiate and enter into
a compact or agreement with the Government of Canada for the
operation of a bridge by the Buffalo and Fort Erie Public
Bridge Authority, established thereby". (See Annex C and
further comments on this agreement" below).

The second sentence of the paragraph quoted above
1s accurate., It should be noted however thst express Congres-
sional consent has not been given to the Maine-New Brunswick
agreement relating to the construction of the Milltown Bridge
or, so far as we know, to any Michigan-Ontario agreement con-
cerning the Blue Water Bridge, Congressional consent has been
sought for the Great Lakes Basin Compact but that part of the
compact which provides for the accession of the Provinces of
Ontario and Quebec is expressly excluded in the consent
legislation before Congress. (In this connection we refer
you to the Statement of the Chairman of the New York Power
Authority which appesrs on pages 66-83 of Annex B., In this
statement it is strenuously argued that the consent of Congress
is not required, and if it is required, it should not be given
in the form in which it is sought l{excluding participation by
Ontario and Quebec) because of the impairment which might
result to long-standing and important relatlonships between
8.8+ P.A.S.N.Y. and Ontario Hydro.)

A further point that you will wish to bear in mind
in reletion to the question of Congressional consent is that
of the manner in which Comgressional consent can be given,
You will note from the observations on page 417 of the attached
analysls and Interpretat ion of the Constitution (Annex A) that
there is room for argumer.t as to when and in whet manner the

000818
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Again, the Deputy Attorney General's letter of
May 1962 deals with this question by noting that "no doubt
there are many forms of cooperation between states which do
not rise to the dignity of a compact or agreement within the
‘meaning of Article I, Section 10, Cl. 3." It goes on to
give a few examples,vig: mutual assistance in dealing with
damage from a natural disaster; arrangements for exchange of
tax information; arrangements for joint consultation such as
" the Council of State Governments. However, it argues that it
is for Congress to decide whether a particuler agreement between .
states (or between a state and a foreign power) is one which
is prohibited, is one which requires Congressional consent or
js one which does not require Congressional consent. This
srgument is supported by citing the case of Petty v, Tennessee-
Missouri Commission (389 U.S. 275, 382) in which the U.S. Supreme
Court quoted with aepproval from an article in the 34 Yale Law
Journal (1925) by Justice Frankfurter and Landis, "The Compact
Clause, a Study in Interstate Adjustments," The quotation is
as follows:

"But the Constltution plainly had two very practical -
objectives in view in conditioning agreement by
States upon consent of Congress, For only Congress
is the appropriate organ for determining what
arrangements between States might fall within the
prohibited class of !'Treaty, Alliance, or Confedera-
tion', and what arrasngements come within the
permissive agreements may affect the interests of
States other than those parties to the agreement:
the national, and not merely a regional, interest
may be involved. Therefore, Congress must exercise
national supervision through its power to grant or
withhold consent, or to grant it under appropriate
conditions., The framers thus astutely created a
mechanism of legal control over affairs that are
projected beyond State llnes and yet may not csall
for, nor be cgpable of, national treatment. They
allowed interstate adjustments but duly safeguardéd
the national interest.”

We have gone into this at some length to suggest that
you might wish to consider reformulating this paragraph to cite
suthority other than that of the Supreme Court of North Dskotsa
in McHenry County v. Brady, Thst decision, like the Virginia v.
Tennessee decision from which it would appear to stem 1s a
" controversial one not sccepted as authoritative by the U.S.
Administration. Incidentally reference should be made to
"compact" when quoting the relevant section of the U,S.
Constitution, : y

8. It would accordingly appear that states can enter
into two types of agreements: .

(a) With the consent of Congress, individual states
can enter into non-political agreements; these would
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consent of Congress can be given. It appears that depending
on circumstances consent may be given before or after the
conclusion of the inter-state compact or agreement. It may
either be express consent (by Act of Congress or Joint Resolu-
tion or, possibly, otherwise¥ or it may be inferred from .

~ circumstences. "It is sufficiently indicated when not
necegsary to be made in advance, by the approval or .
proceedings taken under it." : '

, The leading and most frequently cited case in rela-
tion to this proposition is Virginia v. Tennessee (148 U.S.
503, 519 (1893)) which is relied upon as authority for the
- view that some inter-state agreements do not require the
consent of Congress and also that consent may be implied by
subsequent Congressional action. In that particular case
" the Court would seem to have gone even further, expressing
the opinion that s boundary between the two states which
had been fixed by agreement between them (without express
Congressional consent) was established by prescription, it
having been acquiesced in for some 90 years, (However see
~letter of Msy 1962 from Deputy Attorney-General Katzenbachs,
peges 10-13 of Annex B and the letter of August 15, 1967 from
the Deputy Legal Adviser of the State Department to Wade
Martin, Secretary of State of Louisiana attached to our letter
1305 of August 29, 1967). o , -

Te Ir eddition, according to United States jurisprudence,

: the states can, without the consent of Congress, enter
iInto agreements which are not consldered to be "an
agreement or contract.,.with a forelgn power"., For
example, the Supreme Court 6ffNorthi%ékota held that
an agreement between counties of North Dakota and a
Canadisn municipallity for constructing a draln from
North Dakota into Canada was not an agreement or a
‘contract within the meaning of Article I (10) of the
Congtitution.’ v ' o

Conment  The letter of Msy 1962 from the then Deputy Attorney-
General referred to sbove might for your purposes serve as a
bstter authority in relation to the question of when a compact

is not @ compact, than the Supreme Court of North Dakota in
YcHenry County v. Brady (1917). The Court in that case appears
to have been relying on the opinion (oblter dicta) of the U.S.
Supreme Court in Virginia v, Tennesses (1893) in finding that

the agreement did not violate the "compasct clause™ of the
Constitution because it did not "affect the supremacy of the
United States, or 1ts politicsl rights, or incresse the power

of the atates as apainst the United States or between themselves."
However, in his letter of May 1962, the Deputy Attorney-General
dismisses the "political balance doctrine” which is supposed
(wrongly he avers) to have been established by Virginia v. '
Tennessee. : ' '
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‘presumably be governed by international law, There
appears to be no clear suthority on whether it 1is
the federal government or the individual state that
Is bound by any agreement entered into with & foreign
- jurisdiction or whether any such agreement would be
'governed by international lawe

(b) Without the consent of Congress, it would appear
- that states can enter into informsl arrangements o

a more minor character which would not be governed

by international law, 1.e, the agreement would be in
" The nature of a contract governed by private inter-

national law, v

. Comment The suggestion here seems to be that there are two
types of agreement into which individusl States may enter with
a foreign power., These are (a) "non-political agreements" and

“(b) "informal arrangements of & more minor character™. Apart
from the difficulties inherent in the use of an expression

~like "non-politicsl agreements" we wonder whether the situation
would not be better and more accurately described in negative
rather than positive terms. The relevant section of the

Constitution is at best permissive and imposes an outright
prohibition on the conclu31on by a state of any "treaty,

~alliance or confederation." While this prohibition was more
relevant to the situation which obtained at the time the

Constitution was drafted it could still be relevant today in

the sense that the form-of an agreement into which a State

might seek to enter might be more important and "political"
than its substance. -

- Thus, while not disagreelng with the sense of this
paragrsph we wonder whether consideration could be given to
amending it to treat the circumstances in which it would
appear that agreements, otherwise prohibited, might be entered
into by individual states. In this connection reference
should azein be made to the paragraph on pages L15 and 416
of the enalysis and interpretation of the Constitution (Annex A)
which gives background to the "Compacts Clause". Reference is
made in that paragraph to the conflicting opinions (or dicta)
in Holnes vs. Jennison (1873) and Virginia v, Tennessee (1893)
both of which have been described to us as "maverick opinions™
frequently quoted out of the limited context in which they were
expressed. As the author of that paragraph notes in its final
sentence "this divergence of doctrine may concelvably have
interesting consequences”,

We agreo with the statement that there appears to be
no clear authority on whether it is the federal government or
the individual state that is bound by an- agreement entered into
with a foreign jurisdiction. We touched on this question
obliquely in conversation some time ago with Richard Kearney,
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then Deputy Legal Adviser in the State Department. At that
" time, Kearney seemed to be of the view that much could depend

on the manner and timing of giving consent to the agreement .
‘entered into by a State. Thus, 1f Congressional consent were
simply inferred from subsequent Congressional action, e.g. the
appropriation of funds in connection with the construction of
a_bridge, the meassure of the federal government's responsibility
~under an agreement to which it had not been a party might be less
than it would have been if the agreement relating to the construc=~
tion of the bridge had been authorized beforehand by sn Act of
Congress or 8 Joint Resolution signed by the President. It

might be argued thset in the first case the agreement might be
regarded as akin to a contract governed by private international
law (conflict of laws) while in the second the rules of public
international law might be applicablao This however, is pure
speculation, '

As for compacts which are not regarded as "compacts"
for purposes of Article 1:10:3 of the Constitution there seems
to be no disagreement that it is possible for states to enter
into "informsl arrangements" the validity of which do not
depend on consent being granted by Congress either expressly
or by implication. However, as noted in the Deputy Attorney
General's letter of May 1962 (Annex B) "the few judicial
decisions under the compact clause do not indicate a clear
line of demarcation between such informal working arrsngements
and those agreements which come within the compact clause of
the Constitution and hence require the consent of Congress.

And the practice of the ststes and Congress has not been wholly
congistent”". In this connection it might be interesting to
examine the nature of the apparently extensive working arrange-
ments between the Powsr Authority of the State of New York and
Ontario Hydro. (see pages 78-79 of the House Foreign Affairs
Committee Hearings on the Great Lakes Basin Compact - Annex B).
At the same time it should”be borne in mind thet in any conscious
demarcation of the line between arrangements that do and those
that do not require the consent of Congress the Administration
(and probably Congress as well) is apt to apply a different and
more restrictive standard to arrangements between a State sand

a foreign Power than to inter-state arrangements,

9. Notwithstanding these exceptional powers existing in
the states, the United States Congress has never
authorized any agreement between a state and a foreign
soversign power, frurthermore, the United States Consti-
tution (Article VI) provides that sll treaties made under
the authority of the United Stetes "shall be the supreme
Iaw of the Jlond,” This hes been interpretad so ag to
provide Tor extenalve powsrs In the United A3tates Gongress
o leglalote on matters whicl 6re Lhe sul ject of & treaty .
even though they would otherwise fell within the Jurisdiction
of the etates.—_mﬁis Ts the effect of the decision of the

000823

oo e/ 7



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information

CONFIDENTIAL
-9 -

~ of the Supreme Court in the case of Missouri vs.
H5IIEEH"EE“IQ?UT__TEE'CEFETEE:WFIEHE"UEEE"ET_IQB6
goes further: the lederal government's powers in
the Toreign aifalrs fleld are virtually unrestricted.

Comment  If you are disposed to rephrase the previous paragraph
along the lines we have suggested you may find it follows logi-
cally to rephrase the first sentence of this paragraph as well.
In sny event, you msy wish to reconsider the assertion (both in
‘Part IV and in the Conclusion of your paper) that "the United
States Congress has never authorized any agreement between a
-state and a foreign sovereign power", In this connection we
refer you to Congressional Joint Resolutions passed in 193},

1956 and 1957 by which consent was given to agreements or =
compacts between New York and Canada in connection with corporate
reorganizations of the entity or entities which owned and operated
the Peace Bridge betwsen Fort Erlie and Buffalo.  We do not know
whether in fact any agreement was concluded between the Govern-
ments of Canada and of New York and a reading of the relevant
Canadian legislation (24-25 George V. Chap. %3) is not helpful in
this regard. However for present purposes the important point
would seem to be that Congress has, on three separate occasions,
consented to an agreement or compact between the State of New
York and the Government of Canada.

We have no comment on the remainder of this paragraph
save perhaps to pass on a cryptic remark made to us some time
ago in relation to the Curtiss-Wright Case to which reference
i3 made as support for the assertion that "the federal govern-
ment's powersin the foreign affairs field are virtually
unrestricted™, The remark was simply that "Curtiss-Wright"
was a "hard case"., We wonder whether we were supposed to
infer that it therefore made "bad 1aw" '

/f —F 1@2‘14

The Embassy
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Sec. 10--Powers Denied to the States CL 1—Treaties, Alliances, ete

In 1871 the Atoruey General of the United States ruled that: “A
minister of the United States abiroad is not prohibited by the Constitu-
tion from rendering a friendly service to a foreign power, even that of
negotinting o treaty for its provided he does not heeoime an officer of
that power * * 7, hut the acceptance of a formal commission, as min-
ister plenipotentiary. ereates an oflicial relation between the individual
thus comnmissioned and the government which in this way aceredits him
as its representative,” which is prohibited by this clause of the Con-
stitntion.®

Seerrox 10. No State Shall enter into any Treaty, Alliance,
or Confederation; grant Letters of Marque and Reprisal; coin
Mooy ; emit Bills of Credit; make any Thing but gold and silver
Coin a Tender in Payment of Debts; pass any Bill of Attainder,
ex post facto Law, or Law impairing the Obligation of Contracts,

or grant any Title of Nohility.

POWERS DENIED TO THE STATES

Treaties, Alliances, o Confederations

At the time of the Civil Wi this cluize wus one of the provisions
upon which the Comnrt relied in holding that the Confederation formed
by the seceding States coulidl not be recognized as having any legal
existence.”® Today, its practieal significance lies in the Hmnitations
which it nuplies upen the power of the States to deal with matters
having a bearing upon international velations.  In the early case of
Folmes #. Jennison,® Chief Justice Taney invoked it as a veason for
holding that a State had no posee to deliver tp a fugitive from justice
toa forcign State. Recently the kindred idea that the responsibility
for the conduct of foreien relations rests exclusively with the Federal
Government prompted the Court to hold that, sinve the oil under
the three mile mareinal belt alone the California coast might wel
Lecome the subject of international dispute and since the ocean,
mcluding this theee mile Lielt, is of vital consequence to the nation n
its desire to engage in commerce wid to live in peitce with the workd,
tho Federal Government has paramount vights in aul power over that
belt, ineluding full deminion over the resouvces of the soil under the

P13 0ps Att'y Gen, 5338 (1871).

® Williams v. Brufly, 06 U.8. 176, 153 (1878).

Y14 Pet. 340 (1810).
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may not levy a tonnage duty to defray the expenses of its quarantine
system,” but it may exuct a fixed fee for examination of all vessels
passing quarantine.® A State license fee for ferrying on o navigable
river is not a tonnage tax, but rather is a proper exercise of the police
power, and the fact that a vessel is enrolled under federal lasw does
not exempt it.® In the State Tonnage Tax Cases,'® an annual tax on
steamboats measured by their 1eg1»tuul tonnage was held invalid
despite the contention that it was a valid tax on the steamboat as
property.

Keeping Troops

This provision contemplates the use of the Staie’s military power
to put down an avmed insurvection too strong to be controlled by eivil
authority ;' and the organization and maintenance of an active State
militia is not a keeping of troops in time of peace within the prohibi-
tion of this clause.!?

Intersiate Compacts

Background of clause.—~Except for the single limitation that
the consent of Congress must be obtained, the original inherent sover-
eign rights of the Statesto make cotmpacts with each other was not sur-
renderad under the Constitution® “The compact,” as the Supreme
Court has put it, “adapts to our Union of sovereign States the age-
old treaty-making power of independent soverelzn nations.”** In
American history the Lompn‘t technigue can be tra wed back to the
numerous controvarsies which avose over the ill-defined boundaries
of the original colonies. These disputes were usually resolved by
negotiation, with the resultine agreament subject to approval by the
Crown.® When the political ties wich Britain were broken, the Arti-
cles of Confederation providad for appeal to Congress in all disputes

! Peete v: Morgan, 10 WWall 531 (1874).

! Morgaun v, Louislana; 113 U.8:455, 492 (1835).

* Wigging: Ferry Co. p. East St. Louis, 107 UT.S. 365 ( 1882). See also
Gloueester Ferry Co. v, Pennsylvania. 114 U8 195, 212 tI 83} : Philadeiphia
Steawship Co. ¢. Peansglvania, 122 U.S. 320, 338 (1887) ; Osborne p. Mobile, 16
Wall, 479, 451 11873).

* State Tonnage Tax Cases, 12 Wall, 204,217 (1871).

2 Luther v, Borden, T How. 1, 43 (1549).

2 Presser v. Illinois, 116 U.8, 252 (1885).

Y Poole v, Fleeger, 11 Pet. 153, 209 (1837).

" Hinderlider v. La Plita Co.. 304 T.8. 092, 104 (1833).

¥ Frankfurter and Landis, The Cowmpact Cluuse of the Constitution—A
Study in Interstate Adjuspments, 34 Yale L], 853, 691 (1923).
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between twao or more States over boundaries or “any cause whatever” ¢
and required the approval of Congress for any “treaty confederation
or alliance™ to which a State should be a party.™ The framers of the
Constitution went further. By the first ¢clause of this section they laid
down an unqualified prohibition against “any treaty, alliance or con-
federation™; and by the third clause they required the consent of Con-
gress for “any agreement or compact.” The significance of this dis-
tinction was pointed out by Chief Justice Taney in IHolmes v. Jen-
nison.'® “As these words (‘agrcement or compact’) could not have
been idly or superfluously used by the framers of the Constitution,
they cannot be construed to mean the same thing with the word treaty.
They evidlently mean something more, and were designed to make the
prohibition more comprehensive. * * * The word ‘agreement,’ does
not necessarily import and direct any express stipulation: nor is it
necessary that it should be in writing., If there isa verbal understand-
ing, to which both parties have assented, and upon which hoth are
acting, it is an ‘agreement.” And the use of all of these terms, ‘treaty,’
‘egreement,’ ‘compact,” show that it was the intention of the framers
of the Constitution to use the broadest and most comprehensive terms;
and that they anxiously desirved to cut off all connection or communi-
cation between a State and a foreign power: and we shall fail to ex-
ecute that evident mtention, unless we sive to the word ‘agreement’
its most extended signification: and so apply it as to prohibit every
agreement, written or verbaly formal or informal, positive or implied,
by the mutual understanding of the parties.”™* But in Virginia v.
Tennessee,* decided more than a half century later, the Court <hifted
position, holding that the unqualilied prohibition of compacts and
agreements between States without the consent of Congress did not
apply to agreements concerning such minor matfers as adjustments
of boundaries, which have no tendeney to inerease the political powers
of the coutractant States or to encroach upon the just supremacy of
the United States. This divergence of doctrine may conceivably have
interesting consequences.®*

Subject matter of interstate compucts.-~For many yvears affer
the Constitntion was adopted, boundary disputes continned to pre-

" Article IX,

'" Article VL.

14 Pat. 510 (1810),

®1bid. 570, 571, 572

?14S U.8. 603, 518 (1803). Sce alsn Stearns v Minnesota, 179 C.8. 223, 244
(1900) ; also reference in next note, at pp. TH1-762.

* See Dunbar, Interstate Comgiets jnd Congressivnal Consent, 36 Va.I. Rev.,

753 (October, 1950).
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TR dmd g e i S AT g o b s

dominate as the subject matter of agrecments among the States.
Since tho turn of the twentieth century, however, the interstate com-
pact has been used to an inereasing extent as an instrument for State !
cooperation in earrying out aflirmative programs for solving common 4
problems. The execution of vast public undertakings, such as the
development of the Port of New York by the Port Authority created
by compact between New York and New Jersey, flood control, the ,
prevention of pollution, and the conservation and allocation of water ;
supplied by interstate streams, are among the objectives accomplished
by this means?* Another important use of this device was recog-
nized by Congress in the act of June 6, 1934,* whereby it consented
in advance to agreements for the control of crime. The first response
to this stimulus was the Crime Compact of 1934, providing for the
supervision of parolees and probationers, to which forty-five States
had given adherence by 1949.2¢ Subsequently Congress has author-
ized, on varying conditions, compacts touching the preduction of
tobucco, the conservation of natural gas, the regulation of fishing
in inland waters, the furtherance of flood and pollution control, and
other matters. Moreover, since 1935 at least thirty-six States, be-
ginning with New Jersey, hava set up permanent commissions for
interstate cooperation, which have led to the formation of a Council
of State (Governments, the creation of special commiszions for the
study of the crime problem, the problem of highway safety, the trailer
probleni, problems created by social security legislation, ete., and the
framing of uniform State legislation for dealing with some of these.*

Coansent of Congressi—The Constitution makes no provision as
to the time wlen the conzent of Congress shall be given or the mode
or form by which it shall be sionified.®® While the consent will
usually precede the compact or azreement, it may be given subsequently
where the agrecment relates to a matter which could not be well con-
sidered until its natuve i3 fully developed.®® The required conszent is
not necessarily an expressed consent: it may be inferred from civcum-
stances® It is sufficiently indicated, when not necessary to be made
in advance, by the approval of proceedings taken under it*® The

2 prankfurter and Landis, The Compact Clause of the Coustitution—A Study
in Interstate Adjustments, 34 Yale L. J., 8385, 735 (1925) ; Zimmerman and Wen-
dell, Interstate Conipacts Since 1925, 2-29 (1951).

2 48 Srat. XY (1934).

M Zimwerman and Wendell, op. eit., p. 91

BT U.S8.C.515; 15 U.S.C. 717j: 168 U.S.C. 552; 33 U.S.C. 11, 367-307b.

* Green v, Biddle, 8 Wheat. 1,85 (1323).

B Vieginla v, Tennessee, 143 TS, 5035 (1503).

= Yieginla v. West Viezinin, 11 Walt. 39 (1871,

P wWhatton v Wise, 153 U8 155 173 1150 1),
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Making Compacts

consent of Congress may be granted conditionally “upon terms appro-
priate to the subject and transgressing no constitutional linitations.™ 3
And in a recent instance it has not been forthcoming at all.  In Sipuel
v. Board of Regents,* decided in 1948, the Suprene Court ruled that
the equal protection clause of Amendment 14 requires a State main-
taining a Jaw school for white students to provide legal education for
a Negro applicant, and to do so as soen as it does for applicants of any
other group. Shortly thereafter the governors of 12 Soutliern States
convened to canvass methods for meeting the demands of the Court.
Theve resulted a compact to which 13 State legislatures have consented
and by which a Board of Control for Southern Regional Education is
setup.  Although some early steps were taken toward ebtaining Con-
gress’s consent to the agreement, the effort was soon abandoned, but
without affecting the cooperative educational program, which to date
has not been extended to the question of racial segregation.®® Finally,
Congress does not, by giving its consent to a compact, relinquish or
restrict its own powers, as for example, its power to regulate interstate
commerce.**

Grants of franchise o corporations by two Stales.—1It is com-
petent for a railroad corporation organized under the laws of one State,
when authorized so to do by the consent of the State which created it,
to accept authority from another State to extend its railroad into such
State and to receive u grant of powers to own and control, by lease or
purchase, railroads therein, and to subject itself to such rules and
regulations as may be prescribed by the second State. Such legisla-
tion on the part of two or more States is not, in the absence of inhibi-
tory legislation by Congress, regarded as within the constitutional
prohibition of agreements or compacts between States.™

Legal effect of interstate compacts.—\Whenever, by the agree-
ment of the States concerned and the consent of Congress, an inuter-
stato compact comes into operation, it has the same etfect as a treaty
between sovereign powers. Boundaries established by such compacts

® James v. Dravo Coutracting Co., 802 U.S. 134 (1037). See also Arizena v.
California, 202 U.8. 341, 345 (1934). When it approved the New York-New
Jersey Waterfront Compact (07 Stat. 541), Congress, for the first time, expressly
gave its consent to the subsequent adoption of implementing legislation by the
participating States. De Veau v. Braisted, 363 U.S. 144, 151 (19G0).

T332 U.S. 631 (1948).

20n the activities of the Board, in which representatives of both races
participate and from shich both races bave benelited, sce remarks of Fon.
Spessard L. Holland of Florida. 96 Cong. Rec. 465170 (1950).

# Pennsylvania v, Wheellug & Belmont Bridge Co., 18 How. 421, 433 (1836).

H8t. Louis & San Francisco Railway v. James, 161 U.S. 343, 562 (1S00).
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becoine binding upon all citizens of the signatory States and are con-
clusive as to their rights® Private rights may be aflected by agree-
ments for the equitable apportionment of the wateir of an interstate
strean, without o judicial determination of existing rights? Valid
interstate compaets ave within the protection of the obligation of con-
tracts clause; ™ and a “sue and be sued” provision therein operates as
a waiver of immunity from suit in federal courts otherwise afforded by i
the Ileventh Awendment.® Congress also has authority to compel
compliance with such compacts® Nor may a State vead herself out of L
a compact which she has ratified and to which Congress has consented :
by pleading that under the State’s constitution as interpreted by the :
highest State cowrt she had lacked power to euter inte such an agree-

mend and was without power to meet cerlain obligations thereunder.

The final construction of the State constitution in such a case rests

with the Supreie Court.

= Poole . Fleeger, 11 Pet, 185, 209 (1837) ; Rhode Istand ¢ Massachusetts, 12
Pet. 637, 725 (1533).

* Hinderllder v, La Platn Co., 301 U8, 02, 104, 106 (1935).

% Green ¢, Tddle, S Wheat. 1, 18 €1323) ; Virginia ¢. West Yirginia, 243 U.S.
565 (1913). Sce alsp Pennsylvania v. Wheeling & Belmont BEridge Co., 13 How.
518, 566 (1552) ; Olin v Kitzmitter, 250 TS 260 (1922,

* petty v, Tennessee-Missouri Comnyn, 350 U.8.275 (1939). Justices Frank-
furter, Harlan, and Whittaker dissented.

® Virginin @, West Virginia, 240 U.8, 365, 601 (1918).

“PDyer v. Sims, 341 U.S. 22 (1951). The case sterumed from mandamus pro-
s bronght to compel the auditor of West Virzinla to pag out money toa

by o compact between West Virginia and

ceedi
commizsion which had been eraaterd
other States to contral pollution of the Ohio River, The decizlon of the Supreme
Court of Appeils pf West Viezinin denying mandamus was reversed by the Su-

preme Conre. and the ecase remarled.. The opinion of the Court, by Justice
Frankfurter, reviews and revises the West Virginia Court's interpretation of the
State constlontion. thereby opening up, temporarily at least, o new field of power
for julicial review. Justice Iieed. chiallenging this extension of julicial review,
thought the lssue determinad by the supremacy clapse. Justice Jackson urged
that the compaet power was “lubereit in sovereisnts” and henee was limitad only
by the requirement of congressional consent. Justice Black conenvred in the
result without epinion.
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(Chapter 196)

" Joint Resolution May 3, 1934
' (HeJ.Res. 315)
(Pub Res. No, 22)

Granting consent of Congress to an agreement or
compact entered into by the State of New York with the
Dominion of Canada for the establishment of the Buffalo and
Fort Grie Public Bridge Authority with power to take over,
maintain and operate the present highway bridge over the

- Niagara River between the city of Buffalo, New Ybrk, and the

village of Fort Erie, Canada.

Resolved by the Senate and House of Representatives
of the United States of America In Congress assembled, That
the consent of the Congress of the Unlted States be, and it
is hereby, given to the State of New York to enter into the -
agreement or compact with the Dominion of Canasda set forth in
chapter 82l of the laws of New York, 1933, and an act respecting
the Buffalo and Fort Erie Public Bridge Authority passed at the
rifth session, Seventeenth Parliament, Dominion of Cansada
(24 George V 1934), assented to March 28 1934, for the
establishment of the Buffalo and Fort Erie Public Bridge
Authority as a municipal corporate instrumentality of said
State and with power to take over, maintain and operate the
present highway bridge over the Niagara Rlver between the city
of Buffalo, in the State of New York, and the village of
Fort Erie, in the Dominion of Canada.

Approvéd May 3, 1934.
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Public Law 824 , Chapter 758

Joint Resolution July 27, 1956
(HoJ. Res. 519)

Granting the consent of Congress to the State of
New York to negotlate and enter into an agreement or compact
with the Government of Canada for the establishment of the
Niegara Frontier Port Authority with power to teke over,
meintain and operate the present highway bridge over the
Niagara River between the city of Buffalo, New York, and
the city of Fort Erie, Ontario, Cansada.

Resolved by the Senate and House of Representatives
of the United States of America In Congress assembled, That
the Congress hereby consents to the negotiations and entering
into of a compact or agreement between the State of New York
and. the Government of Canada providing for (1) the establishe-
ment of the Niagara Frontier Port Authoritg substantially in
accordance with the provisions of chapter 870 of the laws of
1955 of the State of New York as amended or supplemented;

(2) the transfer of the operation, control, and maintenance

of the present highway bridge (the Peace Bridge) over the
Niagara River between the city of Buffalo, New York and the
city of Fort Erie, Ontario; Canada, to the Niagara Frontier
Port Authority; (3) the transfer of all of the property, .
rights, powers and duties of the Buffalo and Fort Erie Public
Bridge Authority acquired by such authority under the compact
consented to by the Congress in Public Resolution 22 of the
Seventy-third Congress, approved May 3, 1934 (48 Stat. 662),

to the Niagara Frontier Port Authority; and (L) the consolida- -
tion of the Buffalo and Fort Hrie Public Bridge Authority with
the Niagara Frontier Port Authority and the termination of the
corporate existence of the Buffalo and Fort Erie Public Bridge
Authority. ’ : :

. Sec. 2. The right to alter, amend or repeal this
Joint resolution is hereby expressly reserved.

Approved July 27, 1956,
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~ Public Law 85=-145

- Joint Resolution . August 1lh, 1957
. (HeJ. Res. 342)

Granting the consent of Congress to an agreement or

compact between the State of New York and the Government of
Canada providing for the continued existence of the Buffalo

and Fort Erie Public Bridge Authority, and for other purposes.

| Resolved by the Senate and House of Representatives

-of the United States of America in Congress assembled, That
the consent of Congress is given to the State of New York to
enter into the egreement or compact with the Government of
Cansda, which is set forth in Chapter 259 of the laws of New
York, 11957, and provides for the continuation of the Buffalo
and Fort Erie Public Bridge Authority as a municipal instru-
mentality of such State, with power to maintain and operate
the highway bridge over the Niagara River between the city
of Buffalo in such State and the city of Fort Erie, Ontario,

Canada,

Sec. 2. The joint resolution entitled "Joint
resolution grenting the consent of Congreas to the State of
New York to negotiate and enter into an agreement or compact
with the Government of Canada for the establishment of the
Niagara Frontier Port Authority with power to take over,
maintain, and operate the present highway bridge over the
Niagara River between the city of Buffalo, New York, and the
city of Fort Erie, Ontario, Canada®, approved July 27, 1956
(70 stat. 701), is repealed.

- Secs 3. The right to altef3 amend, or repeal this
joint resolution is expressly reserved.

Approved August 1, 1957.
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L

FM BGRAD 0CT25/67 CONFD

TO TT EXTER 1789 PRIORITY DE PARIS

REF YOURLET G(M)356 AUGIY |

TREATY MAKING IN YUGOSLAV FEDERATION

REGRET PRESSURES OF URGENT WORK HAVE PREVENTED EARLIER REPLY TO
YOUR REFLET. -

2. JUDGING FRQM REFS TO CONSTITUTION ARTICLES PP4 AND 5 OF DRAFT

STUDY ATTACHED REFLET YOU ARE NOT RPT NOT WORKXING FROM YUGOSLAV

CONSTITUTION ADOPTED APR7/63 WHICH IS OPERATIVE.COPY OF CON-
STITUTION OF 1963 FOLLOWS BY BAG.
3,RELEVANT ARTICLES OF 1963 CONSTITUTION ARECI1Y>ARTICLE 115 PARTICULAR

. PARAS 2 AND 4 CLEARLY ASSIGNING COMPETENCE IN INTERNATL RELATIONS

TO FEDERAL GOVT(2)ARTICLE 168 PARTICULARLY CLAUSE 3 ASSIGNING
INTERN ATL AGREEMENTS TO FEDERAL JURISDICTICN(S)ARTI’CLE 164 CLAUSE
4 ASSIGNING TOYFEDERAL ASSEMBLY R'ESF}ONS_IBLITY FOR FOREIGN POLICY
AND(4)ARTICLE 215 GIVING TO PRESIDEY;IT OF REPUBLIC(AND THEREFORE HIS
FEDERAL ADMIN)DUTY OF QUOTE REPRESENTING UNQUOTE YUGOSLAVIA ABROAD.
ALl OF THESE ARTICLES ACCORDING TO LEGAL DEPT MFA CONSTITUTE
FOUNDATI ON IOF EXCLUSIVE FEDERAL COMPETENCE IN.YUGOSLAV TREATY MAKING.
4.“?ECENT TREND OF DECENTRA‘LIZATION OF POWER FROM CENTRAL GOWVT TO
COMPONENT REPUBLIC HAS NEVERTHRELESS AFFECTED CONDUCT OF FOREIGN
RELATIONS AND TREATY MAXKING AS IT HAS OTHER AREAS (OF FORMER EX-
CLUSIVE FEDERAL COMPETENCE., SINCE EACH REPUBLIC GENERALLY HAS A
DISTINC.TIVE NATIONAL COMPOSITION AND THESE NATIONALITIES HAVE TIES

ABROAD(EG MACEDONIA WITH BULGARIA-PROVINCE OF

ies? L o)
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PAGE TWO 1789 CONFD
VOJVODINA WITH HUNGARY AND ROUMANIA-PROVINCE OF KOSMENT WITH ALBANIA)
PRACTICE IS MORE FLEXIBLE THAN IS IMPLIED BY CONSTITUTION. SIMILARILY
YUGOSLAVIA SHARES BORDERS WITH SEVEN OTHER COUNTRIES THEREBY

i GENERATING NUMBER OF PROBLEMS OF LOCAL CONCERN EG BORDER TRADE

x WITH ITALY IN TRIESTE REGION WHICH NONETHELESS REQUIRE FEDERAL

TREATY ACTION.FURTHERMORE YUGOSLAVIA HAS MANY WATERWAYS NOW BEING
DEVELOPED AND SOME OF THESE ARE INTERVATL(EG DJERDAP HYDRO AND SHIP- i
PING ON DANURE BEING CONDUCTED AS JOINT YUGOSLAV-ROUMANIAN VENTURE)

ALTHOUGH INVESTMENT AND ULTIMATE BENEFITS OF SUCH DEVELOPMENT WILL |
BE TO ONE REPUBLIC ONLY.IN THESE CIRCUMSTANCES THERE IS CONSIDERABLE |
'CONSULTATION WITH REPUBLICS AND AN INCREASING AMOUNT OF INITIATION
OF TREATIES BY THEM.

5, THERE IS HOWEVER NO RPT NO FORMAL PROVISION FOR CONSULTATION NOR
DO REPUSBLICS PARTICIPATE AS REPUBLICS IN RATIFICATION OF TREATIES.

RESLN OF CONFLICTING INTERESTS TAXES PLACE PRIOR TO SIGNING THROUGH
INFORM AL CONSULTATION OR THROUGH INCLUSION OF REPUBLIC REPS N

T L DRSS AR H R
L%

NEGOTIATING TEMM.PROCESS OF INITIATING TREATIES BY REPUBLICS IS BE~-
COMING MORE FORMALIZED THOUGH.MOST REPUBLICS NOW HAVE SECRETARIATS
OR'SERVICES FOR INTERNATL RELATION WHICH HAVE EVOLVED FROM EARLIER i
‘REPUBLICAN PROTOCOL DEPTS AND BECUASE OF INCREASING FEEL OF RE-

SPONSIBILITIES FROM CENTRE(EG CONFSULAR MATTERS) ARE BECOMING LARGER

1178k ol ST

AND MORE:NWBITIOUS.THESE PROTO-MFAS ARE NOT RPT NOT YET FULLY

BLOWN DEPTS OF REPUBLICAN GOVT COMPLETE WITH MINISTER BUT AT THIS
; ' STAGE ARE MORE OF TEN SECS OF REPUBLICAN EXECUTIVE COUNCIL(CABINET),
; TREND OF EVOLUTION NEVERTHELESS IS CLEARLY TOWARDS MINISTRY STATUS. (qoasg

cos I
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PAGE THREE 1789 CONFD
EVEN AT PRESENT TIME CEATAIN TREATIES WILL BE WORKED OUT AND DRAFTED
ALMOST EXCLUSIVELY 3Y THESE REPUBLICAN BODIES AND THEN PRESENTED

' T0 FEDERAL GOVT FOR APPROVAL,SIGNING AND RATIFICATION.THERE IS NO
RPT NO JOINT SIGNING OF TREATIES BY FEDERAL AND REPUBLIC GOVTS.

. SIMILARLY IN MATTERS OF FOREIGN INVESTMENT PRELIMINARY WORK WILL
BE VIRTUALLY WHOLLY PLRFORM“D IN REPUBLIC WITH FEDERATION SIGNING

e e ks e

-NECE ARY 3ILATERAL FINANCIAL GUARANTEES.
S. REPUBLICS. DO HAVE POWER TO PASS LEGISLATION OR REGS IMPLEMENTING.
TREATIES BUT THESE OF COURSE MUST BE CONSONANT WITHZ TREATY AS |

FEDERAL LAW.THERE HAD BEEN TO KNOWLEDGE OUR MFA INFORMANT NO RPT NO
CASES BEFORE CONSTITUTIONAL COURT INVOLVING REPUBLICAN TRESPASS
ON FEDERAL POWER IN IMPLEMENTING TREATIES. PARA4 OF ART 115 REFERS.
IN MANY CASES OF COURSE BECAUSE OF CONSDERATIONS SET OUT PARA4
'Asovh INPLENENTATION SIGN A TREATY MAY BE MATTER FOR ONE REPUBLIC
 ONLY OR EVEN FOR SINSLE COMMUNE WEITHIN THAT RtPUBLIC.
7.0N SUM ALTHOUGH TREATY MAKING POWER IS EXCLUSIVELY FEDERAL' IN
YUGUSLAVIA THERE ARE SIGNS OF INCREASED PARTICIPATION BY REPUBLICS
IN THIS FIELD AND INDEED WL UNDERSTAND SOME QUIET AGITATION IN
CERTAIN REPUBLICS FOR POWER TO SIGN TREATIES ON OWN BEHALF.APRT
FROM TREATIES REPUBLICS DO PARTICIPATE DIRECTLY IN INTERNATL
VHELATIONS ESPECIALLY WITH BORDERING ON COMMERCIAL STATES ON CULTURAL
OR EZCONOMIC MATTEAS.THIRE IS NO RPT NO PROVISION FOR FORMAL
REPUBLICAN ASSENT TO TREATIES AND THIS IS WORKED OUT IN ADVANCE ON
ADHOC BASIS.REPUBLICS AND EVEN SMALLER UNITS OF GOVT DO HOWEVER

LN 4
000837




DA el e iR e BRI . i el v e
. Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

PAGE FOUR 1789 CONFD
MAXE DIRECT PROPOSALS TO FEDERAL GOVT FOR TREATIES THEY DESIRE.

BEC AUSE OF YUGOSLAVIaS GEOGRAPHICAL AND ETHNIC SITUATION THESE
PROPOSALS ARE PERHAPS MORE NUMEROUS THAN IN OTHER COUNTRIES ANNOUNCED
POLICY OF DECENTRALIZATION OF POWER FROM CENTRE OF REPUBLICS WILL

NO RPT NO DOUBT SPEED EVOLUTION OF PROTO-MFAS IN REPUBLICS AND
POSSIBLY BRING ABOUT CHANGES IN SYSTEM.FEDERAL GOVT IS OF NECESSITY
EXTREMELY SENSITIVE TO REPUBLICAN NEEDS AND DEMANDS AND THEREFORE
EXERCISES ITS AUTHORITY IN THIS FIELD WITH CONSIDERABLE FLEXIBILITY.
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FM BGRAD 0CT25/67 CONFD

TO TT EXTER 1789 PRIORITY DE PARIS

REF YOURLET G(M)356 AUGIL

TREATY MAKING IN YUGOSLAV FEDERATION

REGRET PRESSURES OF URGENT WORK HAVE PREVENTED EARLIER REPLY TO
YOUR REFLET.

5. JUDGING FROM REFS TO CONSTITUTION ARTICLES PP4 AND 5 OF DRAFT
STUDY ATTACHED REFLET YOU ARE NOT RPT NOT WORKING FROM YUGOSLAV
CONSTITUTION ADOPTED APR7/63 WHICH IS OPERATIVE.COPY OF CON-
STITUTION OF 1963 FOLLOWS BY BAG.

3.RELEVANT ARTICLES OF 1963 CONSTITUTION AREC1)ARTICLE 115 PARTICULAR
PARAS 2 AND 4 CLEARLY ASSIGNING COMPETENCE IN INTERNATL RELATIONS
TO FEDERAL GOVT(2) ARTICLE 168 PARTICULARLY CLAUSE 3 ASSIGNING
INTERN ATL AGREEMENTS TO FEDERAL JURISDICTION(3)ARTICLE 164 CLAUSE

4 ASSTGNING TO FEDERAL ASSEMBLY RESPONSIELITY FOR FOREIGN POLICY
AND(4)ARTICLE 215 GIVING TO PRESIDENT OF REPUBLIC(AND THEREFORE HIS
FEDERAL ADMINDDUTY OF QUOTE REPRESENTING UNQUOTE YUGOSLAVIA ABROAD.
ALL OF THESE ARTICLES ACCORDING TO LEGAL DEPT MFA CONSTITUTE
FOUNDATION OF EXCLUSIVE FEDERAL COMPETENCE IN YUGOSLAV TREATY MAKING.
4. RECENT TREND OF DECENTRALIZATION OF POWER FROM CENTRAL GOVT TO
COMPONENT REPUSLIC HAS NEVERTHRELESS AFFECTED CONDUCT OF FOREIGN
RELATIONS AND TREATY MAKING AS IT HAS OTHER AREAS (F FORMER EX-
CLUSIVE FEDERAL COMPETENCE. SINCE EACH REPUBLIC GENERALLY HAS A
DISTINGTIVE NATIONAL COMPOSITION AND THESE NATIONALITIES HAVE TIES
ABROADCEG MACEDONIA WITH BULGARIA-PROVINGE OF

L ) .2

,2&,/0.’3/\)5\ /.



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information

PAGE TwO 1725 CONFD

VOJVODINA WITH HUNGARY AND ROUMANIA-PROVINCE OF KOSMENT WITH ALBANTIAD
PRACTICE IS MORE FLEXIBLE THAN IS IMPLIED BY CONSTITUTION. SIMILARILY
YUGOSLAVIA SHARES BORDERS WITH SEVEN OTHER COUNTRIES THEREBY
GENERATING NUMBER OF PROBLEMS OF LOCAL CONCERN EG BORDER TRADE

WITH ITALY IN TRIESTE REGION WHICH NONETHELESS REQUIRE FEDERAL
TREATY ACTION.FURTHERMORE.YUGOSLAVIA HAS MANY WATERWAYS NOW BEING
DEVELOPED AND SOME OF THESE ARE INTERNATL(EG DJERDAP HYDRO AND SHIP-
PING ON DANUBE BEING CONDUCTED AS JOINT YUGOSLAV-ROUMANIAN VENTURE)
ALTHOUGH INVESTMENT AND ULTIMATE BENEFITS OF SUCH DEVELOPMENT WILL
BE TO ONE REPUBLIC ONLY,IN THESE CIRCUMSTANCES THERE IS CONSIDERABLE
CONSULTATION WITH REPUBLICS AND AN INCREASING AMOUNT OF INITIATION
OF TREATIES BY THEM. |

5.THERE IS HOWEVER NO RPT NO FORMAL PROVISION FOR CONSULTATION NOR
DO REPUBLICS PARTICIPATE AS REPUBLICS IN RATIFICATION OF TREATIES,
RESLN OF CONFLICTING INTERESTS TAKES PLACE PRIOR TO SIGNING THROUGH
INFORM AL CONSULTATION OR THROUGH INCLUSION OF REPUBLIC REPS N
NEGOTI ATING TEAM.PROCESS OF INITIATING TREATIES BY REPUBLICS IS BE-
COMING MORE FORMALIZED THOUGH.MOST REPUBLICS NOW HAVE SECRETARIATS
OR SERVICES FOR INTERNATL RELATION WHICH HAVE EVOLVED FROM EARLIER
REPUBLICAN PROTOCOL DEPTS AND BECUASE OF INCREASING FEEL OF RE-
SPONSIBILITIES FROM CENTRE(EG CONFSULAR MATTERS)ARE BECOMING LARGER
AND MORE AMBITIOUS. THESE PROTO-MFAS ARE NOT RPT NOT YET FULLY

BLOWN DEPTS OF REPUBLICAN GOVT COMPLETE WITH MINISTER BUT AT THIS
STAGE ARE MORE OF TEN SECS OF REPUBLICAN EXECUTIVE COUNCIL(CABINET).
TREND OF EVOLUTION NEVERTHELESS IS CLEA?LY TOWARDS MINISTRY STATUS.

0005
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EVEN AT PRESENT TIME CERTAIN TREATIES WILL BE WORKED OUT AND DRAFTED
ALMOST EXCLUSIVELY BY THESE REPUBLICAN BODIES AND THEN PRESENTED

TO FEDERAL GOVT FOR APPROVAL,SIGNING AND RATIFICATION.THERE IS NO
RPT NO JOINT SIGNING OF TREATIES BY FEDERAL AND REPUBLIC GOVTS.
SIMILARLY IN MATTERS OF FOREIGN INVESTMENT PRELIMINARY WORK WILL

BE VIRTUALLY WHOLLY PERFORMED IN REPUBLIC WITH FEDERATION SIGNING
NECESSARY BILATERAL FINANCIAL GUARANTELES.

6. REPUBLICS DO HAVE POWER TO PASS LEGISLATION-OR REGS IMPLEMENTING
TREATIES BUT THESE OF COURSE MUST BE CONSONANT WITHZ TREATY AS
FEDERAL LAW.THERE HAD BEEN TO KNOWLEDGE OUR MFA INFORMANT NO RPT NO
CASES BEFORE CONSTITUTIONAL COURT INVOLVING REPUBLICAN TRESPASS

ON FEDERAL POWER IN IMPLEMENTING TREATIES.PARA4 OF ART 115 REFERS.
IN MANY CASES OF COURSE BECAUSE OF CONSDERATIONS SET OUT PARA4
ABOVE IMPLEMENTATION SIGN A TREATY MAY BE MATTER FOR ONE REPUBLIC
ONLY OR EVEN FOR SINGLE COMMUNE WITHIN THAT REPUBLIC.

7.0N SUM ALTHOUGH TREATY MAKING POWER IS5 EXCLUSIVELY FEDERAL IN
YUGOSLAVIA THERE ARE SIGNS OF INCREASED PARTICIPATION BY REPUBLICS
IN THIS FIELD AND INDEED WE UNDERSTAND SOME QUIET AGITATION IN
CERTAIN REPUBLICS FOR POWER TO SIGN TREATIES ON OWN BEHALF.A&hT
FROM TREATIES REPUBLICS DO PARTICIPATE DIRECTLY IN INTERNATL
RELATIONS ESPECIALLY WITH BORDERING ON COMMERCIAL STATES ON CULTURAL
OR ECONOMIC MATTERS.THEZRE IS NO RPT NQ PROVISION FOR FORMAL
REPUBLICAN ASSENT TO TREATIES AND THIS IS WORKED OUT IN ADVANCE ON
ADHOC BASIS.REPUBLICS AND EVEN SMALLER UNITS OF GOVT DO HOWEVER

'..4
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MAKE DIRECT PROPOSALS TO FEDERAL GOVT FOR TREATIES THEY DESIRE.

BEC AUSE OF YUGOSLAVIAS GEOGRAPHICAL AND ETHNIC SITUATION THESE
PROPOSALS ARE PERHAPS MORE NUMEROUS THAN IN OTHER COUNTRIES ANNOUNCED
POLICY OF DECENTRALIZATION OF POWER FROM CENTRE OF REPUBLICS WILL

NO RPT NO DOUBT SPEED EVOLUTION OF PROTO-MFAS IN REPUBLICS AND
POSSIBLY BRING ABOUT CHANGES IN SYSTEM.FEDERAL GOVT IS OF NECESSITY
EXTREMELY SENSITIVE TO REPUBLICAN NEEDS AND DEMANDS AND THEREFORE
EXERCISES ITS AUTHORITY IN THIS FIELD WITH CONSIDERABLE FLEXIBILITY,
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10 The Under-Secretary of State for External Affairs ~ sccumity  SECRET
A OTTAWA — Fmﬁé »
FROM Thé Canadian Embassy ,20-'3 "‘/ - / ATE October 17, 1967
De CARACAS ‘ oVpR 332
R E Your Letter G-(M)-356 of August 11, 1961;4? 2— i7
FILE DOSSIER
oTTAWA |
susiect  State Practice Concerning the Powers of Members of A ¢
Sujet a Federal Union to Make Treaties o =
20-3 -
ENCLOSURES
Annexes s
1 The States of the Federal Republic of Venezuela are bound as

DISTRIBUTION

k\) Ext. 4078/8il,

follows by Article 16 of the Constitution: "They obligate themselves to
comply and enforce compliance with the Constitution and the laws of the
Republic. They shall attest to the public acts emanating from the national
authorities....” In addition to complying with, and enforcing laws of the
Republic, the Venezuelan 3tates, according to Artlcle 17(7) have no
jurisdiction in laws negotiated with foreign countries. Article 190(5)
states the attribution and duty of the President of the Republic to include
the direction of "the foreign relations of the Republic and (to) make and
ratify international treaties agreements and resolutions". ("Countersigned
for the validity thereof by the respectlve minister or ministers" - 1,90(22))
#\rticle 150 permits the Senate to" initiate the discussion of projects of
law relating to international treaties and agreements."

Part I: Constitutional Provisions

2. The conduct of the international relations of Venezuela would
appear to be reserved for the jurisdiction of the National Power (Article
136(1). The States are apparently excluded from this field by inference
from their positive and negative attributions (Articles 17 and 18) and in
particular Article 17(7) in the light of Article 136(1). (Municipal
organization falls within the legislative competence of the States
(Articles 17(2), (5) and 26) and in any case their constitutional attri-
butions are limited to "local government" - Articles 25, 27 to 34.)
Article 16 appears to cover the wording of Article 12 quoted in your
paper.

3. Within the scope of the National Power, both the President
(Article 190(5)) and the Senate (Article 150(1)) are provided with
jurisdiction in the field of international affairs. The Chamber of
Deputies acquires legislative authority in this field through the
provisions relating to the "Formation of Laws" (Article 167) and laws
relating to international treaties and agreement come into force without
further review through the provisions of Articles 173 to 176.

000843
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4. The President alone would appear to have authority to make.

and ratify international treaties (Article 190(5)) subject to Article 128.

The role of Congress would seem to be the same whether the law merely

approves the treaty or provides the necessary legislation within Venezuela
which the signing of the treaty or agreement may call for (i.e. implementation).
In this connection your quotation, "The President of the Republic in the
Council of Ministers..." would appear to be superseded by Article 190(22).

We would conclude from this latter article that the President does not

exercise the attribute of making and ratifying international treaties in

the Council of Ministers, but only requires the countersignature of the
Minister of External Relations.

5. We would draw your attention to Article 137 whereby Congress

can delegate to the States or Municipalities "specific matters of national
competence”. Such delegation requires a positive act by Congress.

Part II: Treaty Making Power in Practice

6. We called on Dr. Elpidio Franco Z.,Senator, President of the
Senate Finance Committee, and a well known Venezuelan lawyer to discuss in
general terms the above analysis. Dr. Franco said that jurisdiction to
make and implement international treaties was exclusively held by the
National Executive Power without any requirement to consult with the
constituent parts. He said that the only real difference between the
present and former constitution in this field was that the present one
spelled out more clearly the reservation of this field to the National
Power which had in fact been the former practice. The congressional power
to delegate matters to the constituent parts (Article 137) had never been
used for the implementation of treaties and was not intended for that
purpose.

7. Nevertheless, there is some consultation between the National
authorlty and the constituent parts but this appears more in the way of
administrative details rather than policy formation. However, it was

our impression that while Venezuelan delegations to international meetings
of, for example, specialized agencies, included other than National Executive
Power personnel, this was on the basis of personal prestige or expertise
rather than an effort to include representatives of the constituent parts.

ohn D. Blackwood
Chargé d'Affaires
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10 The Under-Secretary of State for External
A Affairs, OTTAWA. Sécurité :
: : : DATE October 11, 1967
FROM Office of the High Commissioner for Canada
¢ KUALA LUMPUR, . NUMBER. —))/) ,
RgF?RENCE -
Reférence  Qur Letter 364 of October 4, 1967 s pp—
OTT A et e
SMECT State Practice Concerning the Powers of &q;zﬁﬁﬁ*ﬁgifiﬁigfh
- Members of a Federal Union to Make Treaties MISSION jiég
| MM%U ={7
ENCLOSURES o [ /
Annexes ) .
In the paper on Malaysia attached to our letter
Py —— under reference, we stated that we were not aware of any

Ext. 4078 /Bil.
{Admin, Services Div.)

might have been two years' ago,
.references for us.

examples of the federal government coming to Parliament
in connection with the introduction of legislation
implementing a treaty dealing with matters falling within
the jurisdiction of the states, with a statement to the
effect that it had consulted the states concerned as
provided in Article 76(2) of the Constitution. Since
writing that report, however, we have discussed the point
with the Permanent Secretary to the Prime Minister's
Department, who is equivalent to the Clerk of the Privy
Council in Canada, and he has: told us that while examples
are rare, they do exist. He thought that the last occasion

and he promised to look up

h

L
g

e ommissioner

T0- NR. BAuDOwrk

FROM REGISTRY

0CT 16 1967 g_
FiLE CHARGED ouT

TO: ﬂ*rwuumrgig_

000845



Document disclosed under the Access to Information Act -

(L7/’7 /ﬂ/ /Q,Mv/é Doc ntdlva‘d ”ﬁ gm« W)

% %Z FRCM RTGISTRY

LPES 0CT 18 1867
FILE CHARGED OUT

110 Jymwm

EXTERNAL AFFAIRS

§> Under-Secretary of State for Bx Sacunk
Affairs, Ottawa ’ R
'ROM _ - lgL- DA October 10, 1967
PR Canadian Embassy, Moscow - N7 e o
Numéro
REFERENCE Your letter G-(M)-356 of Augu8u 11, 1967 fié§——:?7f”?*’3é%
FILE DOSSIER
, OTTAWA
suBJect State practice concerning the powers of ,_$24;£#L==§%=;2§;=;_“
vie -members of a federal union to make treaties.| mission .
| o N "SR Sen
ENCLOSURES
Annexes
: Your request for comments on the Soviet practice
“was drawn to my attention on my return to Moscow, What
DISTRIBUTION . _

I can say is in fact obvious.

2. The Soviet Constitution is on paper a wonderful
document guaranteeing a very great number of rights to
the  constituent republics. In practice, however, the USSR
is a highly centralized state in which every matter of
principle, no matter how insignificant, is determined
in Moscow. The right to enter into direct relations
-with foreign states, conclude agreements with them, and
exchange diplomatic representatives, has of course never
- been 1mplemented Direct representation of the Ukraine and
‘Byelorussia at the U.N. was the result of the almost total
~isolation of the USSR in the incipient organization. As
-I recall, in fact, Molotov refused to consider the admission
of ‘Argentina to the organization'unless the Ukraine and
Byelorussia were also accepted. This is the only exception
- to general practice and it bore no relationship to the
: aopllcatlon of the Soviet Constitution. It was solely a
device to increase Soviet votlng strength in the UN. There
is of course no known occasion in which the representatives
of these republics have deviated from the Soviet line nor
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coyld there be.
@d‘l,_ | |
. 3. You seem to imply in your study that the reason
“lspt for a failure to establish direct relations between the

Soviet republics and foreign states is .due to the fact
that "few states have been willing to treat with them and
regard them", Although this is true, the main reason

N 1! i v:: ; Y L O
Jeparimen’ i talep: ‘““afésthat the USSR would almost certainly not permit their

republics to develop direct relations with foreign states.
4. The extent to which all this is pure fiction can
be seen from two Canadian experiences -with the Ukraine.

Up until August 1953 no foreign diplomat living in Moscow

cee /2
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was permitted to visit Kiev although it was the capital
of a state represented in the UN, I was in fact the
first foreign diplomat to do so. The second is the panic
caused in the Soviet Foreign Ministry when we attempted
to include in our consular agreement permission to open

a consulate in Kiev,

5. The Soviet Constitution therefore can be
conceived to all intents and purposes as pure window-
dressing, and Soviet practice as having no relevance to

Canadian needs.
R.A. D/ Pord
Ambasgador
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"Treaties and Federal ConstitutionsiTheir Mutual
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EXTERNAL AFFAIRS AFFAIRES EX
10 The Under-Secretary of State for External Affairs,
A OTTAWA. _
: - DATE October 4; 1967
FROM The Office of the High Commissioner for Canada, NUMBER
KUALA LUMPUR. :
REFERENCE Neméro ’)) bd[
Référenc
®* Your Letter G()-356 of August 11, 1967 Fice Dossier
= ) . ' OTTAWA é
§$$EC' State Practice Concerning the Powers of Members of ;2‘3 _.;21__.
Federal Union to Make Treaties | MisSIoN 20,20 ‘g;gZ;/
ENCLOSURES '
Annexes .
2 : We attach two papers on this subject covering Malaysia and
' Burma. To the best of our knowledge, the facts presented in them
DISTRIBUTION and the interpretations given are accurate as far as they go, although

a5 in most developing societies, institutionalized procedures in Burma
and Malaysia are probably less relevant in the exercise of power than
they are in more developed societies. Thus extra legal considerations
tend to overshadow constitutional provisions. In the case of Burma,
for example, the constitution, although not specifically revoked,
appears to be quite meaningless at the present time. In Malaysia on
the other hand, it is clear that the federal government is becoming
increasingly less tolerant of political views diverging from their own,
and less prepared to permit constltutlonal provisions to stand in the
way of dealing with dissenters.

R Thus it would seem to us that while a comparative study of
this nature, that is to say one that embraces developing as well as
developed countries, is useful in an academic sense, the differing
levels of development probably limits the practical appllcation of
such an analysis.
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Paragraph five of the draft paper concerning Burma
appears to be completely accurate with the important qualifi=-
cation that the country, since 1962, has been governed by a
Revolutionary Council which conferred on its Chairman all
legislative, judicial, and executive powers. While the
Revolutionary Council did not specifically repeal or suspend
the constitution and it technically would therefore appear to
still exist, in practice the comstitution would seem to operate
only in those areas where the new government has not taken
specific action.

In seizing power in Burma, the Revolutionary Council
made it clear that it opposed the trend under previous govern-
ments towards increased autonomy for the states and the minorities.
One of the first acts of the Council was to alter the federal
structure considerably in favour of stronger central control.
The elected state councils, the state ministers and the appointed
head minister of state were all replaced by state supreme councils
under the direct control of the Revolutionary Council. In practice,
therefore, Burma for the time being at least has lost the quality
of a federal state.
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The constitutional position both with regard to the treaty-making
and the treaty-implementing power in Malaysia, is quite precise. Executive
power which runs with legislative power, is divided according to federal,
state and concurrent lists attached to the Constitution. The first head of
power on the federal list would appear to embrace all aspects of relations
with foreign countries. It reads:

"l. External Affairs, including--

(a) Treaties, agreements and conventions with other countries
and all matters which bring the Federation into relations
with any other country;

(v) Implementation of treaties, agreements and conventions
with other countries; _

(¢) Diplomatic, consular and trade representation;

(d) International organizations; participation in international
‘ bodies and implementation of decisions taken thereat;

(e) Extradition; fugitive offenders; admission into, and
emigration and expulsion from, the Federation;

(f) Passports; visas; permits of entry or other certificates;
quarantine; )

(g) Fofeign and extra-territorial jurisdiction; and
(h) Pilgrimages to places outside Malaya."

In addition, the federal Parliament may make laws with respect to
 any matter enumerated in the state list, inter alia, "for the purpose of
implementing any treaty, agreement or convention between the Federation and
any other country, or any decision of an intemational organization of which
the Federation is a member®. (Article 76(1)(a). However, no bill may be
introduced into either house of Parliament "until the government of any state
concerned has been consulted". (Article 76(2). Finally, if any state law is
inconsistent with a federal law, the federal law shall prevail and the state
law shall, to the extent of the inconsistency, be void. (Article 75).

While the federal government would seem to possess full executive
and legislative power for the conduct of foreign affairs, including the making
of treaties, how it obtained such power is less certain. The Malaysian
Constitution of 1963 succeeded the Malayan Constitution of 1957 and for the
purposes of this paper at least, the wording of the earlier Constitution
remains unaffected by the amendments enacted in 1963 to give effect to the

0002
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wider federation. The Constitution of the Federation of Malaya was set out

as a schedule to the Federation of Malaya Agreement 1957, between Her Ma?esty
the Queen on one hand and the rulers of the Malay states on the other. 1)

The 1957 Agreement expressly revoked the Federation of Malaya Agreement 1948,
between the Crown and the rulers jointly, and a series of state agreements
between the Crown and the nine Malay rulers individually. While federal govern~
ment in Malaya can be traced back to the 1835 Treaty of Federation between four
of the states, that Treaty did not in fact define the powers of the federal and
state governments, and it would appear that as late as 1946, each of the Malay
states had separate written or unwritten constitutions which in general invested
supreme authority in the ruler. It can perhaps be concluded that the treaty~
making power which in any event would seem to have been limited by the various
treaties between the Crown and the Malay rulers, passed to the federal govern~
ment first under the Federation of Malaya Agreement of 1948, and again under

the Federation of Malaya Agreement of 1957.

The 1957 Constitution was based on the report of the Federation of
Malaya Constitutional Commission of that year, otherwise known as the Reid
Commission. The Commission was expressly enjoined to provide for "the establish-
ment of a strong central government with the States and Settlements enjoying a
measure of autonomy...." In Section 113 of its report, the Reid Commission
stated:

"External affairs and defence must be federal subjects and
we so recommend (List I, Heads 1 and 2). The effect of our
recommendations would be that the powers of the Federation to deal
with these matters would be comprehensive and would enable the
Federation to take action on all subjects, including subjects in
the State List to such extent as might be necessary for these
purposes. In particular the Federation should be entitled to take
all action necessary to implement future treaties and existing
treaties which continue in force and to provide for visiting
‘forces (Article 72)." .

(1) Under the Constitutions of the States of Johore, Pahang, Kedah, Perlis,
Kelantan and Trengganu, it was unlawful for the Ruler to enter into any
negotiation relating to the cession or surrender of the State or any part
thereof. In consequence it was necessary, in order to make it clear that
the Ruler of each of these States had authority to enter into this Agreement,
to amend the State Constitutions to that effect. These amendments came into
force on August 5, 1957 (the Agreement itself being signed on that date) and
in general provided that it should not be "unlawful for the Ruler to enter into
an agreement with Her Majesty and Their Highnesses the Rulers of the Malay States
revoking the Federation of Malaya Agreement and the State Agreement, of 1948,
and providing for the constitution and government of a new and independent
federation, within the British Commonwealth of Nations, of the Malay States
and Settlements of Malacca and Penang and such further territories as may from
time to time be admitted to such federation®.

(2) In fact, the Reid Commission recommended somewhat stronger wording than was
eventually adopted. Their proposal was as follows: "Parliament shall have
power to make laws for implementing any treaty, agreement or convention between
the Federation and any other country, or any decision taken by any international
body if such decision was accepted by the Federal Government, notwithstanding

that the law deals with a matter which is within the exclusi i i
authority of a State." In addition, s within xClusive legislative

the Rei issi ..
consultation with the states. eid Commission made no provision000852
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The drafters of the 1957 Constitution appear to have been completely
sug¢cessful and at least to date, there have been no suggestions as far as we
have been able to trace that loopholes exist. The only relevant court action
that has come to our attention was that instituted by the State of Kelantan
against the Federal Government in 1963, five days before the new Federation of
Malaysia was to come into existence. ThelState had sought a declaration that
the Malaysia Agreement and the subsequent Malaysia Act were null and void or
alternatively not binding on the State of Kelantan on the grounds that the Act
would in effect abolish the Federation of Malaya, contrary to the 1957 Agreement,
and that in any event the proposed changes required the consent of each of the
constituent states and that this had not been obtained, that the Ruler of
Kelantan should have been a party to the Malaysia Agreement which he was not,
that there was a constitutional convention the rulers of the individual states
should be consulted regarding any substantial changes in the Constitution, and
that the Pederal Government had no power to legislate for the State of Kelantan
in respect of any matter regarding which the State had its own legislation.

In denying the State's application for a restraining order, the Chief Justice
of Malaya declared that under the constitution of Malaya, Parliament had the
power to admit other states to the Federation as well as to make laws relating
to external affairs, including the making of treaties and agreements, and that
Parliament in admitting new states to the Federation and in the changing of its
name, was acting within its powers to amend the Constitution. The Chief Justice
then observed "by Article 80(i) the executive authority of the Federation
extends to all matters with respect to which Parliament may make laws which,

as has been seen, includes external affairs, including treaties and agreementsS....
There is nothing whatsoever in the Constitutio? gequiring consultation with any
State Government or the Ruler of any State.® {3

(3) The Government of the State of Kelantan v The Government
of the Federation of Malaya and Tunku Abdul Rahman Putra
Al-Haji, 1963 29 M.L.J. 355. The State subsequently
abandoned its original action, and did not appeal the
decision on its motion.
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Controversy has also arisen concerning the constitutional
prohibition on the borrowing of money by the states from other
than the federal government, a prohibition which may extend to
any guarantee involving a financial 1liability (Article III).
Again, it has been the government of Kelantan, controlled by an
opposition political party, which has become involved in litiga-
tion with the federal government. This time the federal government
has challenged the power of the state to lease a substantial
tract of land to a foreign company, arguing that the required
prepayment of royalties was not to be regarded as a deposit as
claimed by the state government, but as a loan proscribed by the
constitution. The court has not yet brought down its decision in
the case. _ :

Turning now to the form of consultation between the federal
and state governments on treaty matters falling within the juris-
diction of the states, it is evident that the constitutional
requirement for consult ation with them where their interests are
involved before implementing le gislation is introduced in the
federal parliament, rides lightly on the federal government. To
begin with, in general terms the state list is confined to such
matters as Malay custom and Muslim religion, land, agriculture and
forestry, and local works and services. While we understand that
attempts by the federal government to secure the co-operation of
the states in promoting uniform national development in areas
within their competence have not always been successful, we are
not aware of cases in which the treaty making and treaty implementing
power have been directly involved. Thus, for example, we are not
aware of any examples of the federal government coming to parliament
and stating on the introduction of legislation implementing a
treaty dealing with matters falling within the state jurisdiection,
that it had consulted the states concemed. The closest recent
example is perhaps the case of a regional economic survey of the
State of Trengganu being undertaken by The Netherlands government.
We understand that the state government has been quite prepared to
have the federal government carry out all the negotiations with
The Netherlands and has not in practise questioned its right to do
so. In this connection it is relevant to note that all but one
of the states are dependent on federal government subsidies to
cover even their current expenditures, that most of the chief
ministers are federal appointees, and that many of the senior civil
servants in most of the states are on loan from the federal civil
service. In these circumstances, it is perhaps understandable
that the federal government is rarely contradicted or permits any
sustained contradiction unless, of course, as is the case with only
one state at the moment, the state govermment is controlled by an
opposition political party. '
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Annexes
We consulted with the Legel Advisor to the Foreign Ivﬁ.nistry/

concerning the possible rights of the constituent states of the Mexican

Republic to conclude treaties with foreign powers. He confirmed our
DISTRIBUTION understanding that the conduct of foreign affairs, both under the
Constitution and in practice, is the exclusive prerogstive of the
Federal Government, He immediately pointed to Article 117 of the Consti-
tution, forbidding e State to conclude a treaty with a foreign power.
This was quoted in the section on Mexico (paragraph 7) in the paper
attached to your letter under reference. He also drew our attention to
Section X of Article 89, which states that it is the right and duty of
the President to conduct diplomatic negotiations and conclude treaties
with foreign powers, subject to ratification by the Federal Congress,
and Section I of Article 76, which provides that the Senate must approve
treaties and agreements concluded by the President with foreign powers.

2e' In fact, Mexico is not a confederation in the Canadian sense
of the term. Power is concentrated in the hands of the President, and
the States are more akin to mmicipal governments in Canada than our
Provinces,

34 State Governors along the United States border are allowed _
to cultivate personal relations with neighbouring United States Governors.
Careful watch is maintained, however, to ensure that this decorative

role does not trespass on matters of foreign policy. State Governmments
are also allowed to issue temporary passports, but this is through a
delegation of power from the Foreign Ministry which could be withdrawn

at any time, .
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REGRET DELAY IN RESPGNDING TO YOUR REQUEST.INTERVIEW WITH LEGAL A\/

ADVISER,WHICH WE FELT DESIRAELE,COULD NCT RPT NOT BE ARRARGED
EARLIER THAN TODAY.

2.SHORT ANSWER TO YOUR ENQUIRY IS THAT AUSTRALIAN AUTHORITIES

DO NOT RPT NOT REGARD STATES AS EAVING ANY STATUS IN INTERNATL
FORMJTHIS IS MOT RPT NOT TO SAY THAT IT WOULD NOT RPT NOT BE REGARD~-
ED AS FAIR AND REASONABLE OR EVEN DESIRABLE TO INCLUDE STATE

REPS ON OCCASION BUT THIS WOULD BE AN EXCEPTION TO RULE.IT SEENMS

TO BE REASONABLY COMMON PRACTICE IN THIS REGARD TO INCLUDE STATE
REPS IN DELS TC ILO AND UNESCCOLWHILE DELS TO CONFERENCES OF OTHER
SPECIALIZED AGENCIES ARE USUALLY MADE UP OF ADMINISTRATORS DRAWHN
FROM COWWEL SOURCES,DISTINGUISHED CITIZENS ARE SOMETIMES IKVITED TO
SERVE ON THEM BUT NOT RPT NOT AS REPRESENTING STATE INTERESTS.

3.,IN ANSWERING OUR QUESTIONS LEGAL ADVISER REFERRED IMMEDLY TO
STATEMENT OF AUSTRALIAN POSITION REGARDING POWER TGO NEGOTIATE TREAT-
IES WHICH APPEARS IN UN LEGISLATIVE SERIES PUBLICATION DOCU ST/LEG/
SER B/3 ENTITLED QUOTE LAWS AND PRACTICES CONCERNING CONCLUSIOWN OF
TREATIES UNQUOTE IN WHICH AUSTRALIAN CONTRIBUTICN MAKES IT CLEAR
THAT STATES HAVE NO RPT NO INTERNATL STATUS AND THAT MAKING OF

TREATIES IS A FUNCTION OF FEDERAL EXECUTIVE POWER ALONE.

000856
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4.FOLLOWING REVIEW OF CONCERSATION WITH LEGAL ADVISER IS WNOT RPT KOT

ENTIRELY TO POINT BUT MAY BE OF INTEREST:REFERRING TO QUOTE FEDERAL -

STATES UNQUOTE CLAUSE WHICH UN DIV DEA HAS APPARENTLY CONCLUDED IS

R LOST CAUSE,LEGAL ADVISER WNOTED THAT A FEDERAL-STATES CLAUSE EXIST-

ED IN REGARD TO ILO BUT THAT NO RPT

NO USE Is MADE OF THIS CLAUSE

I AUSTRALIALIN REGARD TO ILO CORVENTIONS AND OTHER CONVENTIONS

DEALING WITH MATTERS NORMALLY FALLING WITHIN STATES POWERS,CONMWEL

GOVT PRIOR TO RATIFICATION CONSULTS WITH STATES TO ENSURE THAT

EXISTING LAWS AND PRACTICES ARE IN LINE WITH CONVERTION OR CAN BE

(IJ

ROUGHT INTO LINE PRIOR TO RATIFICATICN

+NATURALLY AUSTRALIAN DELS

HAVE IN MIND STATE LAWS AND PRACTICES DURING INTERNATL CONFERENCES

AND AUSTRALIAK VOTES IN FAVOUR

NOT RPT NOT PROCEEDED WITH IN DISREG

OR EVEN

SIGNATURE OF COKRVENTIONS ARE

ArRD OF STATES INTERESTS.HOWEVER

CONSULTATION IN DETAIL SEE#S NOR#MALLY TO FOLLOW DRAWING UP OF CON-

VENTION BUT BEFORE RATIFICATIOW

IS EFFECTED.CHANNELS FOR COMMUNICA-

TION BETWEEN COMWEL AND STATE GOVTIS IN REGARD TO THESE MATTERS DO

NOT RPT NOT SEEM TO BE FIRMLY O

TOP LEVEL CONSULTATIOK WHICH IS BE

ORMALLY ESTABLISHED EXCEPT FOR

PM AND STATE PREMIERS OR

THEIR DEPTS.BELOW THIS LEVEL PRACTICE VARIES.IN REGARD TO ILO

MATTERS DEPT OF LABCUR AND NATL
APPROPRIATE AUTHORITIES IN EACH
CHANKEL HAS BEEN STANDING CTIEE

STATES WHICH HAS

BEel USED TO CARRY OUT SOME

SVC COMMUNICATES DIRECTLY WITH

£y

FAIRLY RECENT ADDITIONAL

ATTORNEY-GEN OF COMWEL AND

STAGES OF COMWEL~-STATE

CONSULTATION ON INTERNATL AGREEMENTS.(THIS CHANNEL,WE WOULD COMMENT,

l..s
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CAN BZ FULLY EFFECTIVE SO LONG AS ONLY LEGAL MATTERS ARE UP FOR
DISCUSSIONSTHAT ATTOGRNEYS-GER CAN FIND DIFFICULTY IN ACHIEVIKG
AGREEMENT WHERE POLICY MATTERS MUST BE DECIDED IS CLEAR FROM DELAYS
IN PREPARING COMMON COIMWEL-STATE LEGISLATION COVERING EXPLORATIORN
AKD EXPLOITATION OF OFF-SHORE MINERAL RESOURCES.)

5.LEGAL ADVISER QUOTED EXAMPLE HUMAN RIGHTS CONVENTIOKS WHERE TOP
LEVEL CONSULTATION WITH PROMISE OF LATER DISCUSSION IN DEPTH WILL
BE RESPONSIBILITY OF APPROPRIATE FORUM,PROBASLY STANDING CITEE
ATTORNEYS-GEN,

S.WE ASKED ABOUT CONSTITUTIONAL PROVISION UNDER WHICH COMWEL GOVT
UAY ASSUME LEGISLATIVE POWER REQUIRED TC IMPLEMENT TREATIES IT HAS
NEGOTIATED OR ACCEPTED ,LEGAL ADVISER AGREED THAT THIS PROVISION
EXISTED BUT EXTENT TO WHICH IT COULD BE IMPLEMENTED HAS BEEN DECIDED
AS MATTER OF POLICY BY GOVT OF DAY.HE COMMENTED THAT JUDGING BY HIS
STATEMENT MADE TO HIGH COURT IN REGARD TO IPEC CASE TWwO YEARS OR

S0 AGO THE THENW ATTORNEY-GEN STOCD FIRMLY ON VALIDITY OF AIR NAV-
IGATION REGS INVOLVED BUT DECLARED THAT THIS DIﬁ NOT RPT NOT MEAN
THAT COMWEL GOVT CLAIMED PLENARY POWER TC IMPLEMENT ITS AUTHORITY
IN ALL CIRCUMSTARCES.BY REF T0 SPECIFIC MATTERS HE DEMONSTRATED
THAT COMYEL WOULD ACT ONLY IF MATTER WAS INTRINSICALLY INTERNATL.
ALTHOUGH PRESENT GOVT HAS NOT RPT NOT DECLARED ITSELF IN THIS REGARD

IT SEEMS LIKELY THAT THEY WOULD DRAW A SIMILAR LINE,
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. F ‘
TREATY-MAKING POWERS IN FEDERAL STATES 2K \ 29 |

IN THE ABSENCE OF MORE SENIOR OFFICERS OF LEGAL aND TREATIES DIV{I
MEA,WE CALLED TODAY ON XL SARMA,LAW OFFICER IN THAT DIV T0 DIS-
CUSS TREATY-MAKING POWERS UNDER INDIAN CONSTITUTION, AS INSTRUC-
TED WE DID NOT RPT NOT SHOW SARMA YOUR NOTE DEALING WITH INDIAN
SITUATION,NOR DID WE MENTION YOU WERE PREPARING A PAPER FOR
POSSIBLE PUBLICATION,WE SIMPLY REF TO OUR GENERAL INTEREST IN
OTHER FEDERAL SYSTEMS,CITED RELEVANT ARTICLES FROM INDIAN CON-
STITUTION;AND INVITED SARMA TO COMMENTCWE SHOULD POINT OUT THAT
ARTICLE 253 1S GOVERNING CLAUSE IN CONSTITUTION OF INDIA AND NOT
RPT NOT SECTION 263 AS CITED BY YOW.

2.SARMA CONFIRMED THAT INDIAN PRACTICE IS PRECISELY AS SET OUT

IN CONSTITUTION PARTICULARLY IN ARTICLE 253 AND IN ENTRY 14 OF
LIST 1, SEVENTH SCHEDULE(QUOTE ENTERING INTO TREATIES AND AGREE-
MENTS .WITH FOREIGN COUNTRIES AND IMPLEMENTING OF TREATIES, AGREE-
MENTS AND CONVENTIONS WITH FOREIGN COUNTRIES UNQUOTE).ENTRY 13

OF LIST 1,HE SAID WAS ALSO RELEVANT IN THIS CONTEXT AS IT RESER-
VED TO THE UNION GOVT THE POWER OF QUOTE PARTICIPATION IN
INTERNATL CONFERENCES, ASSOCIATIONS AND OTHER BODIES AND IMPLﬁMEN-
TING OF.DECISIONS MADE THEREAT UNQUOTE, THUS,HE SAID,IT WAS CLEAR

THAT THE UNION GOVT HAS T WER BOTH TO ENTER INTO

TREATIES AND TO MAKE LAWS FOR THEIR IMPLEMENTATION. THIS POSITION,

LN ] 0.2
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ACCORDING TO SARMA,HAD NEVER BEEN CHALLENGED AND HAD NEVER OC-
CASIONED A REF TO SUPREME COURT OF INDIA.CONSTITUTIONAL PROVIS-
I1ONS, HE SAID, HAD NEVER BEEN SUPPLEMENTED BY LEGISLATION BY UNION
PARLI AMENT, ~ "

3.REGARDING POINTS RAISED IN PARA2 OF YOUR REFLET,SARMA SAID HE
KNEW OF NO RPT NO ESTABLISHED PRACTICE IN INDIA WHEREBY CENTRE
CONSULTED WITH STATES WHEN PARTICULAR TREATY AFFECTED STATES
INTERESTS. NOR WAS THERE ANY STANDARD PRECEDENT OR PRACTICE WHERE-
BY STATES SUGGESTED TREATY INITIATIVES IN FIELDS WHICH INTEREST
THEM PRIMARILY OR WHERE THEIR INTEREST IS SHARED WITH CENTRE.

ON THE OTHER HAND,HE SAID,THERE WAS NOTHING TO PREVENT STATES
FROM MAKING SUGGESTIONS OF THIS KIND.

4.WE SUSPECT THAT ONE REASON WHY CONSTITUTIONAL POSITION IN INDIA
IS SO HAPPILY CUT-AND-DRIED AND UNCONTROVERSIAL IS THAT UNTIL
RECENTLY CONGRESS PARTY WAS IN POWER IN CENTRE AND IN ALL STATES.~
INTEREST OF STATES COULD BE CONSULTED AND POLICY DIFF ERENCES,

IF ANY,COULD BE COMPOSED INFORMALLY THROUGH PARTY CHANNELS AND
CONTACTS.WITH ADVENT OF RADICAL OPPOSITION GOVTS IN WEST BENGAL
AND KERALA, FOR INSTANCE,CONTROVERSY MAY ARISE IF SPECIFIC OC-
CASION PRESENTS ITSELF.KERALA GOVT HAS ALREADY RAISED QUESTION OF
WHETHER STATE AUTHORITIES SHOULD BE FREE TO NEGOTIATE RICE PUR-
CHASES DIRECTLY WITH FOREIGN GOVTS SUCH AS BURMA AND THAILAND IN-
STEAD OF RELYING ON DELHI FOR SUPPLIES.NEVERTHELESS CONSTITUTIONAL -
cee3
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PAGE THREE 2237 SECRET

PROVISIONS ARE SO CLEAR CUT AND UNAMBIGUOUS IT SEEMS DIFFICULT TO
ENVISAGE SITUATION IN WHICH THEY COULD BE CHALLENGED AT LAW.
CHALLENGE IN POLITICAL TERMS AND BY POLITICAL MEANS IS OF COURSE
ANOTHER QUESTION AND IF CONFLICT EVER CAME TO A HEAD BETWEEN
CENTRE AND KERALA,FOR INSTANCE, IN RESPECT OF SOME TREATY MATTER,
CONSTITUTIONAL CLARITY WOULD DO LITTLE TO DAMPEN FIREWORKS WHICH
WOULD PROBABLY RESULT.WE TRIED, INDIRECTLY AND MOST CAREFULLY, TO
DRAW SARMA OUT ON DISTINCTION BETWEEN CONSTITUTIONAL AND POLIT-
ICAL SITUATION BUT HE WOULD NOT RPT NOT RISE TO BAIT. INDEED HE
WAS GENERALLY CAUTIOUS AND NON-COMMITAL THROUGHOUT MTG AND HES-
ITATED TO DO ANYTHING MORE THAN REF US WHAT wAS SET OUT IN
CONSTITUTION ITSELF.

5. IT WOULD APPEAR THEREFORE THAT YOUR UNDERSTANDING OF INDIAN

SITUATION IN THIS FIELD IS CORRECT(SECTION 263 BEING CHANGED TO Qlé/ﬁ

~e———

READ ARTICLE 253). WE ARE LOOKING FOR STUDIES PUBLISHED ON SUBJ

IN INDIAN LAw AND POLITICAL SCIENCE JOURNALS WHICH WOULD BE OF
INTEREST TO YOU.
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On examining the articles quoted in paragraph 9 of the
attachment to your letter under reference we have concluded that your
remarks concerning the Venezuelan Treaty-Making Power were based upon
a Venezuelan Constitution which is no longer valid. We have therefore
acquired an English translation of the 1961 Venezuelan Constitution and -
are preparing a reply based upon the relevant articles. We also plan
to discuss the Venezuelan Treaty-Making Power in general terms with a
constitutional lawyer at the Central University of Venezuela as soon as
possible. Our reply hopefully will go forward in the next bag.
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10 The Under-Secretary of State | 1O /Zé ;§E9ﬁ;’f’gmw CONFIDENTTAL
A for External Affairs, OTTAWA | FROM REGISTRY ﬁﬁ.%e
FROM The Canadian Embassy, SEP TE]ﬂﬁjilmE September 5, 1967
- De WASHINGTON, D.C. UME
F A
R Your letter G(M)-356 ILE CHARGED ouT
T4 5ol ‘J
SUBJECT "State Practice Concerning the Powers o1
Sujet Members of a Federal Union to make Treaties™

ENCLOSURES
Arnexes

We are grateful for the invitation to comment
on Section IV of the paper attached to your letter under
reference, As you know we have for some time been in
touch with the Office of the Legal Adviser in State
Department on a variety of matters involving agreements
or possible agreements between States of the Union and
Provinces of Canada, Our discussions have occasionally
strayed from the particular to the general and have
touched on the principles and procedures applicable to
<2~ the conclusion of agreements.or compacts by States of

J

DISTRIBUTION

the Union with each other-andiforeign powers or sub-

- divisions thereof. However- your letter provided us with

| a welcome opportunity to pull together some of the

observations and opinions which have been reported

piecemeal and to do some independent if superficieal

research on this subject. The results of this research

and of the pulllng together of the relevant fragments of

our conversations with members of the State Department

\ Legal Advisert's office are set out below. In sum they

~ produce a picture of the law and practice regarding the
conclusion of agreements by individual states which is,
we regret to say, full of uncertainty and controversy.

2. We attach (Annex A) for your examination an

extract (pages 374 and 415-419) of Senate Document No. 39

of the 88th Congress, First Session. This is an analysis and
interpretation of the U.S. Constitution prepsasred by the
Legislative Reference Service of the Library for Congress

and represents a piece of official scholarship which is, we
are told, highly regarded both in governmental and academic
circles., Some of the interpretations set forth in this
document are not necessarily those with which the Executive
Branch of the U.S. Government or this particular Administra-

({’ tion would agree. There is no question, however, that the
;}{/: scholarship reflected in this document is respected. We
4 also attach (Annex B) a copy of the report of hearings by
4 the House Foreign Affairs Committee in September and October

1966 on bills to give the Consent of Congress to the Great -

« s /2000863
Ext. 4078 /811
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Lakes Basin Compact. We shall be making frequent reference
below to arguments and documents contained in that report.
Finally there are attached (Annex C) the texts of three

Joint Resolutions of Congress to which reference is also made.

3. A Constitution which allows the federal authorities
to authorize agreements between the constituent parts
and foreign sovereign states (The United States of
America). (Description of Part IV)

Comment While the point is hardly of major significance we
wonder whether Section IV which discusses and interprets
Article 1, Section 10 of the U.S. Constitution is correctly
described as dealing with "a constitution which allows the
federal authorities to authorize agreements...". It.is quite
true that that seetion of the Constitution does appear to
contemplate the possibility of agreements being concluded by
constituent States among themselves and with foreign powers.
However the authority to decide whether such agreements will
be concluded is reserved to the Congress of the United States
(which is not quite the same as "the federal authorities™)
and the section is essentially prohibitory. It therefore
occurs to us that this introductory sentence might perhaps

be amended to read:

"A constitution which contemplates the possibility
of agreements between constituent parts of a
federal state and foreign powers subject to their
receiving appropriate federal consent".

Incidentally, the Constitution speaks of the "consent
of Congress" and it is an open question whether an agreement
entered into by a State, either with another State or with a
foreign power, requires the approval of the President. Congres-
sional consent has always, so far as we have been able to
discover, been granted by Act of Congress or Joint Resolution
which acquires the force of law when spproved by the President.
However, it might be argued that consent could equally be given
by a Concurrent Resolution (which the President does not sign)
or by an Act of Congress or Joint Resolution which the President
refused to sign.

L "No State shall enter into any Treaty, Alliance
_ or confederation”, "No 3tate shall, witnout the
congsent of Congress...enter into any Agreement
or Compact with another State or with a foreign
POWEToos s

Comnent The quotation of Article 1, Section 10 of the U.S.

Constitution given in your paper is not accurate. The guotation

given above is. Specifiically, the only reference in Article 1,
Section 10 to "contracts" is in relstion to the prohibition
against any State passing a "Law impairing the Obligation of
Contracts”. The section (clause 3) speaks of "Agreement or

000864
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Compact with another State, or with a foreign power...",
not "agreement, compact or contract with any other state or
with a foreign power™,

S. According to the advice giveniby the Attorney-
General of the United States to the Secretary of
State of May 10, 1909, the above provision
Tneceasarily implies that an agreement" (for the
construction of a.dam on a stream forming part of
an international boundary) '"might be entered into
between a foreign power and a state, to which
Congress shall have given 1its consent'’.

Comment With a possible qualification as to the timing of
the consent (see below) the advice given by the Attorney-
General in 1909 would probebly be given again today. It is
a logical inference from the terms of the article and from
the interpretation given the "agreement or compact™ clause
of Article 1, Section 10 of the Constitution in Holmes v.
Jennison (1840). The dictum of Chief Justice Taney of the
Supreme Court in that case (it was not the opinion of the
court), while possibly qualified by dicta in Virginia v.
Tennessee (1893) with respect to inter-state compacts has
not been challenged in any Supreme Court decisions relating
to agreenments with "a foreign Power". (See pages L15-416 of
Annex A). ' :

There is, however, one phrase in the Attorney-
General's statement which might, indeed probably would be
disputel. The quotation concludes with the words "to which
Congress shall have given its consent™. This clearly implies
that the Consent of Congress shall have been given before
an agrszement is concluded between a State and a foreign Power.
In this connection we refer you to page 417 of the attachment (Annex A)
which notes that "The Constitution makes no provision as to
the time when the consent of Congress shall be given or the
mode or form by which it shall be signified. While the con-
sent will usually precede the compact or agreement, it may be
given subsequently where the agreement relates to a matter
which could not be well considered until its nature is fully
developed. The required consent is not necessarily an expressed
consent; it may be inferred from circumstances. It is suffi-
ciently indicated, when not necessary to be made in advance, by
the approval of proceedings taken under it." This position is
supported by a letter signed by the Deputy Attorney-General of
the Jnited States which appears on pages 10-13 of Annex B.

6. It would appear that agreements of the type requiring
the consent of Congress have never been authorized with
the exception of inter-state compacts open to accession
by Canadian provinces, for example, bridge agreements.,
.Three cases where Congressional consent was or is being
sought are the Northeast Inter-State Forest Fire Protec-
tion Compact of 1951, the Great Lakes Basin Compact of
1955 between several states of the Union, and the
Minnesota-Monitoba Highway Agreement of 1962, 000865
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Comment It is assumed that the "agreements of the type
requirine the consent of Congress'" referred to in this para-
graph are agreements between States and "a foreign power".
If this assumption is correct then the first sentence may
be somewhat misleading. It is quite true that Congress

gave its consent to the Northeast Interstate Forest Fire
Protection Compact. Indeed Congressional consent was given
twice. In 1949 it was granted subject to the reservation
that "before any province of the Dominion of Canada shall

be made a party to such compact, the further consent of
Congress shall be obtained". According to a letter of
October 1, 1966 from the Assistant Secretary of State for
Congressional Relations to the Chairman of the House Committee
on Foreign Affairs "three years later Congress approved the
participation of any such contiguous province" (page 112,
Annex B). The other agreements to which reference is made
are agreements between a particuler state and "a foreign
Power"., These generally have been, to be sure, with a
Province of Canada, For example Congress has given its
express consent to the negotiation of the Manitoba-Minnesota
Highway Agreement and a bill is now before Congress seeking
congent to the agreement itself. However, Congress has also
expressly consented "to New York to negotiate and enter into
a compact or agreement with the Government of Canada for the
operation of a bridge by the Buffalo and Fort Erie Public
Bridge Authority, established thereby". (See Annex C and
further comments on this "agreement" below).

The second sentence of the paragraph quoted above
is accurate. It should be noted however that express Congres-
sional consent has not been given to the Maine-New Brunswick
agreement relating to the construction of the Milltown Bridge
or, so far as we know, to any Michigan-Ontario agreement con-
cerning the Blue Water Bridge. Congressional consent has been
- sought for the Great Lakes Basin Compact but that part of the
compact which provides for the accession of the Provinces of
Ontario and Quebec is expressly excluded in the consent
legislation before Congress. (In this connection we refer
you to the Statement of the Chairman of the New York Power
Authority which appears on pages 66-83 of Annex B, In this
statement it is stremiously argued that the consent of Congress
is not required, and if it is required, it should not be given
in the form in which it is sought {excluding participation by
Ontario and Quebec) because of the impairment which might
result to long-standing and important relationships between
e.g. P.A.S.N.Y. and Ontario Hydro.)

A further point that you will wish to bear in mind
in relation to the question of Congressional consent is that
of the manner in which Comgressional consent can be given.
You will note from the observations on page 17 of the attached
analysis and interpretation of the Constitution (Annex A) thsat
there is room for argument as to when and in what manner the
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consent of Congress can be given, It appears that depending
on circumstances consent may be given before or after the
conclusion of the inter-state compact or agreement. It may
either be express consent (by Act of Congress or Joint Resolu-
tion or, possibly, otherwiseg or it may be inferred from
circumstances. "It is sufficiently indicated when not
necessary to be made in advance, by the approval or
proceedings taken under it." '

The leading and most frequently cited case in rela-
tion to this proposition is Virginia v. Tennessee (148 U.S.
503, 519 (1893)) which is relied upon as authority for the
view that some inter-state agreements do not require the
consent of Congress and also that consent may be implied by
subsequent Congressional action. In that particular case
the Court would seem to have gone even further, expressing
the opinion that a boundary between the two states which
had been fixed by agreement between them (without express
Congressional consent) was established by prescription, it
having been acquiesced in for some 90 years, (However see
letter of Mey 1962 from Deputy Attorney-General Katzenbach,
pages 10~13 of Annex B and the letter of August 15, 1967 from
the Deputy Legal Adviser of the State Department to Wade
Martin, Secretary of State of Louisiana attached to our letter
1305 of August 29, 1967). : '

Te In addition, according to United States jurisprudence,
the states can, without the consent of Congress, enter
into agreements which are not considered to be "an
agreement or contract...with a foreign power', For
example, the Supreme Court of North Dakota held that
an agreement between counties of North Dakota and a
Canadian municipality for constructing a drain from
North Dakota into Canada was not an agreement or a
contract within the meaning of Article I (10) of the
Constitution.

Conment The letter of May 1962 from the then Deputy Attorney-
General referred to above might for your purposes serve as a
better authority in relation to the question of when a compact

js not s compact, than the Supreme Court of North Dskota in
McHenry County v. Brady (1917). The Court in that case appears

to have been relying on the opinion (obiter dicta) of the U.S.
Supreme Court in Virginia v. Tennessee (1893) in finding that

the agreement did not violate the "compact clause™ 3f the
Constitution because it did not "affect the supremacy of the
United States, or its political rights, or increase the power

of the states as against the United States or between themselves."
However, in his letter of May 1962, the Deputy Attorney-Genersal
dismisses the "political balance doctrine" which is supposed
(wrongly he avers) to have been established by Virginia v.
Tennessee.

v.e/6 000867
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Again, the Deputy Attorney General's letter of
May 1962 deals with this question by noting that "no doubt
there are many forms of cooperation between states which do
not rise to the dignity of a compact or agreement within the
meaning of Article I, Section 10, Cl. 3." It goes on to
give a few examples,viz: mutual assistance in dealing with
demage from a natural disaster; arrangements for exchange of
tax information; arrangements for joint consultation such as
the Council of State Governments. However, it argues that it
is for Congress to decide whether a particular agreement between
states (or between a state and a foreign power) is one which
is-prohibited, is one which requires Congressional consent or
is one which does not require Congressional consent. This
argument 1s supported by citing the case of Petty v. Tennessee-
Missouri Commission (389 U.S. 275, 382) in which the U.S. Supreme
Court quoted with approval from an article in the 34 Yale Law
Journal (1925) by Justice Frankfurter and Landis, "The Compact
Clause, 8 Study in Interstate Adjustments," The quotation is

as fqllows:

"But the Constitution plainly had two very practical
objectives in view in conditioning agreement by
States upon consent of Congress, For only Congress
is the appropriate organ for determining what
arrangements between States might fall within the
prohibited class of 'Treaty, Alliance, or Confedera-
tion', and what arrangements come within the
permissive agreements may affect the interests of
States other than those parties to the agreement:
the national, and not merely a regional, interest
may be involved. Therefore, Congress must exercise
national supervision through its power to grant or
withhold consent, or to grant it under appropriate
conditions, The framers thus astutely created a
mechanism of legal control over affairs that are
projected beyond State lines and yet may not call
for, nor be capable of, national treatment. They
allowed interstate adjustments but duly safeguardéd
the national interest."

We have gone into this at some length to suggest that
you mlght wish to consider reformulating this paragraph to cite

~authority other than that of the Supreme Court of North Dakota

in McHenry County ve. Brady. That decision, like the Virginia v.
Tennessee decision from which it would sppear to stem is a
controversial one not accepted as authoritative by the U.S.
Administration. A Incidentally reference should be made to
"compact" when quotlng the relevant sectlon of the U.S.

‘Constltutlon.‘

8. It would accordingly appear that states can enter
into two types of agreements:

(a) With the consent of Congress, individual states
can enter into non-political agreements; these would

000868
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presumably be governed by international law. There
appears to be no clear suthority on whether it 1is

the federal government or the individual state that
is bound by any agreement entered into with a foreign
jurisdiction or whether any such agreement would be
governed by international- law.

(b) Without the consent of Congress, it would appear
that states can enter into informal arrengements of

a more minor character which would not be governed

by international law, i.e. the agreement would be in
the nature of a contract governed by private inter-
national law,

Comment The suggestion here seems to be that there are two

types of agresment into which individual States may enter with

a foreign power., These are (a) "non-political agreements™ and
(p) "informal arrangements of a more minor character™. Apart
from the difficulties inherent in the use of an expression
like "non-political agreements" we wonder whether the situation
would not be better and more accurately described in negative
rather than positive terms. The relevant section of the
Constitution is at best permissive and imposes an outright
prohibition on the conclusion by a state of any "treaty,
alliance or confederation." While this prohibition was more
relevant to the situation which obtained at the time the
Constitution was drafted it could still be relevant today in
the sense that the form of an agreement into which a State
might seek to enter might be more important and "political"
than its substance. :

Thus, while not disagreeing with the sense of this
paragraph we wonder whether consideration could be given to
amending it to treat the circumstances in which it would
appear that agreements, otherwise prohibited, might be entered
into by individual states. 1In this connection reference
should again be made to the paragraph on pages 15 and }16
of the snalysis and interpretation of the Constitution (Annex A4)
which gives background to the "Compacts Clause"., Reference is
made in that paragraph to the conflicting opinions {(or dicta)
in Holmes vs. Jennison (1873) and Virginia v. Tennessee (1893)
both of which have been described to us as "maverick opinions"
frequently quoted out of the limited context in which they were
expressed. As the author of that paragraph notes in its final
sentence "this divergence of doctrine may conceivably have
interesting consequences". ,

We agree with the statement that there appears to be
no clear authority on whether it is the federal government or
the individual state that is bound by an agreement entered into
with a foreign jurisdiction. We touched on this question
obliquely in conversation some time ago with Richard Kearney,
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then Deputy Legal Adviser in the State Department. At that

time, Kearney seemed to be of the view that much could depend

on the manner and timing of giving consent to the agreement
entered into by a State. Thus, if Congressional consent were
simply inferred from subsequent Congressional action, e.g. the
appropriation of funds in connection with the construction of

a bridge, the measure of the federal government's responsibility
under an agreement to which it had not been a party might be less
than it would have been if the agreement relating to the construc-
tion of the bridge had been authorized beforehand by an Act of
Congress or a Joint Resolution signed by the President. It

might be argued that in the first case the agreement might be
regarded as skin to a contract governed by private international .
law (conflict of laws) while in the second the rules of public
international law might be applicable. This however, is pure
speculation,

As for compacts which are not regarded as "compacts"

for purposes of Article 1:10:3 of the Constitution there seems
- to be no disagreement that it is possible for states to enter

into "informal arrangements™ the validity of which do not
depend on consent being granted by Congress either expressly
or by implication. However, as noted in the Deputy Attorney
Generalls letter of May 1962 (Annex B) "the few judicial
decisions under the compact clause do not indicate a clear

line of demarcation between such informal working arrangements
and those agreements which comevwithin the compact clause of
the Constitution and hence require the consent of Congress.

And the practice of the states and Congress has not been wholly
consistent™, In this connection it might be interesting to
examine the nature of the apparently extensive working arrange-

‘ments between the Power Authority of the State of New York and

Ontario Hydro (see pages 78~79 of the House Foreign Affairs
Committee Hearings on the Great Lakes Bagin Compact - Annex B).

At the same time it should”be borne in mind that in any conscious
demarcation of the line between arrangements that do and those
that do not require the consent of Congress the Administration
(and probably Congress as well) is apt to apply a different and
more restrictive standard to arrangements between a State and

a foreign Power than to inter-state arrangements.

9. Notwithstanding these exceptional powers existing in
the states, the United States Congress has never
authorized any agreement between a state and g foreign
sovereign power., Furthermore, the United States Consti-
tution (Article VI) provides that all treaties made under
the authority of the United States "shall be the supreme
law of the land."” This has been interpretad so as to
provide for extensive powers in the United States Congress
to legislate on matters which are the subject of a treaty
even though they would otherwise fall within the jurisdiction
of the states, This is the effect of the decision of the

000870
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of the Supreme Court in the case of Migsouri vs.
Holland in 1920, The Curtiss-Wright Case ol 1936
goes further: the federal government's powers in
the forelgn affairs Iield are virtually unrestricted.

Comment If you are disposed to rephrase the previous paragraph
along the lines we have suggested you may find it follows logi-

cally to rephrase the first sentence of this paragraph as well.
In any event, you may wish to reconsider the assertion (both in
Part IV and in the Conclusion of your paper) that "the United
States Congress has never authorized any agreement between a
state and a foreign sovereign power". In this connection we
refer you to Congressional Joint Resolutions passed in 193, .
1956 and 1957 by which consent was given to agreements or
compacts between New York and Canada in connection with corporate
reorganizations of the entity or entities which owned and operated
the Peace Bridge between Fort Erie and Buffalo. We do not know
whether in fact any agreement was concluded between the Govern-
ments of Canada and of New York and a reading of the relevant
Canadian legislation (2L,-25 George V. Chap. 63) is not helpful in
this regard. However for present purposes the important point
would seem to be that Congress has, on three separste occasions,
consented to an agreement or compact between the State of New
York and the Government of Canada.

We have no comment on the remainder of this paragraph

- save perhaps to pass on a cryptic remark made to us some time

ago in relation to the Curtiss-Wright Case to which reference
is made as support for the assertion that "the federal govern-
ment!s powersin the foreign affairs field are virtually
unrestricted". The remark was simply that "Curtiss-Wright"
was a "hard case". We wonder whether we were supposed to
infer that it therefore made "bad law".

The Embassy
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374 ART. I—LEGISLATIVE DEPARTMENT

Sec. 10—Powers Denied to the States Cl. 1—Treaties, Alliances, etc.

In 1871 the Atorney General of the United States ruled that: “A
minister of the United States abroad is not prohibited by the Constitu-
tion from rendering a friendly service to a foreign power, even that of
negotiating u treaty for it, provided he does not become an officer of
that power * * *, but the acceptance of a formal commission, as min-

- ister plenipotentiary, creates an official relation between the individual .
thus commissioned and the government which in this way accredits him
_as its representative,” which is prohibited by this clause of the Con- .

stitution.® -

Sectiox 10. No State Shall enter into any Treaty, Alliance,
or Confederation; graut Letters of Marque and Reprisal; coin

~Money; emit Bills of Credit; make any Thing hut gold and silver

Coin a Tender in Payment of Debts; pass any Bill of Attainder,
ex post facto Law, or Law impairing the Obligation of Contracts,

or grant any Title of Nohility.

POWERS DENIED TO THE STATES
Treaties, Alliances, or Confederations

At the time of the Civil War this clause was one of the provisions
upon which the Court velied in holding that the Confederation formed
by the seceding States could not be recognized as having any legal
existence.** Teday, its practical significance lies in the limitations
which it implies upon the power of the States to deal with matters
having a bearing upon international relations. In the early case of
Holmes +. Jeunison,® Chief Justice Taney invoked it as a veason for
holding that a State had no power to deliver-up a fugitive from justice
to a foreign State. Recently the kindred idea that the respousibility.
for the conduct of forcign relations rests exclusively with the Federal
Government prompted the Court to hold that, since the oil under
the three mile marginal belt along the California coast might well
become the subject of international dispute and since the ocean,
including this three mile belt, is of vital consequence to the nation in
its desire to engage in commerce and to live in peace with the world,
- the Federal Government las paramount rights in and power over that
belt, neluding full dominion over the resources of the soil under the

© %13 Ops. Aty Gen. 538 (1871). .
S Williams v. Bruffy, 96 U.S. 176, 183 (1878).
514 Pet. 540 (1840).
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ART. I—LEGISLATIVE DEPARTMENT - 415

“eas

Sec. 10—Powers Denied to the States Cl. 3—Tonnage Duties, Keeping Troops,
. Making Compacts

may not levy a tonnage duty to defray the expenses of its quarantine
system,” but it may exact a fixed fee for examination of all vessels
passing quarantine.® A State license fee for ferrying on a navigable
river is not a tonnage tax, but rather is a proper exercise of the police
power, and the fact that a vessel is enrolled under federal law does
not exempt it.? In the State Tonnage Tax Cases,® an annual tax on
steamboats measured by their registered tonnage was held invalid
despite the contention that it was a valid tax on the steamboat as

B L nam—

D T

. property.
o m. : . . :
Keeping Troops : _ : :
This provision contemplates the use of the State’s military power’ ;
to put down an armed insurrection too strong to be controlled by civil :
authority ;** and the organization and maintenance of an active State
militia is not a keeping of troops in time of peace within the prohibi- ;
tion of this clause.’ ' ' :

Interstate Compacts

Background of clause—Except for the single limitation that
the consent of Congress must be obtained, the original inherent sover-
eign rights of the States to make compacts with each other was not sur-
rendered under ths Constitution.* “The compact,” as the Supreme
Court has put it, “adapts to our Union of sovereign States the age-
old treaty-making power of independent sovereign nations.”** In
American history the compact technique can be traced back to the
numerous controversies which arose over the ill-defined boundaries
of the original colounies. These disputes were usually resolved by
negotiation, with the resulfing agreement subject to approval by the
Crown.® When the political ties with Britain were broken, the Arti-
cles of Confederation provided for appeal to Congress in all disputes

* Peete v. Morgan, 12 Wall. 581 ¢{

* Morgan v. Louisiana, 118 U.3. 455,482 ( ).

*VWiggins Ferry Co. v. East St Louis. 107 TU.S. 363 (1883). See also
QGloucester Ferry Co. v. Pe 1
Steamship Co. v. Pennsyivania. 122 U.S. 3
Tall. 479, 481 (1873).

- ®giate Tonnage Tax Cases, 12 Wall. 204, 217 (1871).

u Luther v, Borden. 7 How. 1, 45 (18

8 presser v. Illinois, 116 U.8. 252 (188

2 paole w. Fleeger, 11 Pef. 183. 209 ( )

1 Hinderlider v. La Plata Co.. 304 U.S. 02, 104 (1938).

¥ Frankfurter and Landis, The Compact Clause of the Constitution—A
Study in Interstate Adjusimeais, 74 Yale L.7. 835, 601 (1923).
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between two or more States over boundaries or “any cause whatever”

and required the approval of Congress for any “treaty confederation
or alliance” to which a State should be a party.’™ The framers of:the
Constitution went further. By the first clause of this section they laid
-down an unqualified prohibition against “any treaty, alliance or con-
federation™; and by the third clause they required the consent of Con-
gress for “any agreement or compact.” The significance of this dis-
“tinction was pointed out by Chief Justice Taney in Holmes 2. Jen-
nison.’®  “As these words (‘agreement or compact’) could not have
been idly or superfluously used by the framers of the Constitution,
‘they cannot be construed to mean the same thing with the word treaty.
They evidently mean something more, and were designed to make the
prohibition more comprehensive. * * * The word ‘agreement,’ does
not necessarily import and direct any express stipulation; nor is it
necessary that it should be in writing. If there isa verbal understand-
ing, to which both parties have assented, and upon which both are
acting, it is an ‘agreement.” And the use of all of these terms, ‘treaty,’
‘egreement,’ ‘compact,’ show that it was the intention of the framers
of the Constitution to use the broadest and most comprehensive terms;
and that they anxiously desired to cut off all connection or communi-
cation between a State and a foreign power; and we shall fail to ex-
ecute that evident infention, unless we give to the word ‘agreement’
1ts most extended signification: and so apply it as to prohibit every
_agreement, writfen or verbal, formal or informal, positive or implied,
by the mutual understanding of the parties.”® But in Virginia .
Tennessee,” decided more than a half century later, the Court shifted
position, holding that the unqualified prohibition of compacts and
agreements between States without the consent of Congress did not
apply to agreements concerning such minor matters as adjustments

of bounduries, which have no tendeney to increase the political powers
of the contractant States or to encroach upon the just supremacy of
the United States. This divergence of doctrine may conceivably have -
interesting consequences.®

Subject matter of interstate compucts~—For many years after
the Constitution was adopted, boundary disputes continned to pre-

* Article IX.
7 Article VI.
¥ 14 Pat. 510 (1840).
*®Ibid. 570, 571, 572. .
¥ 148 U.8. 503, 518 (1823). Sce also Stearns +. Minnesota, 179 U.8. 223, 244
(1900) ; also reference in next noie, at pp. 761-762.
' * See Dunbar, Interstate Comwpacts and Congressimiul Consent, 36 Va.I. Rev.,
133 {October, 1950).
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dominate as the subject matter of agrecments among the States.
Since the turn of the twentieth century, however, the interstate com-
pact has been used to an increasing extent as an instrument for State
cooperation in carrying out affirmative programs for solving common
problems. The execution of vast public undertakings, such as the
' . development of the Port of New York by the Port Authority created
by compact between New York and New Jersey, flood control, the
“prevention of pollution, and the conservation and allocation of water
supplied by interstate streams, are among the objectives accomplished
by this means® Another important use of this device was recog-
nized by Congress in the act of June 6, 1934,® whereby it consented
in advance to agreements for the control of crime. The first response , :
to this stimulus was the Crime Compact of 1934, providing for the
supervision of parolees and probationers, to which forty-five States '
had given adherence by 1949.2¢ Subsequently Congress has author-
ized, on varying conditions, compacts touching the preduction of '
tobacco, the conservation of natural gas, the regulation of fishing
in inland waters, the furtherance of flood and pollution control, and
other matters. Moreover, since 1935 at least thirty-six States, be-
ginning with New Jersey, hava set up permanent commissions for
interstate cooperation, which have led to the formation of a Council
of State Governments, the creation of special commissions for the
“study of the crime problem, the problem of highway safety, the trailer
problem, problems created by social security legislation, etc., and the
framing of uniform State legislation for dealing with some of these.*

PN e oy e,

POV

Consent of Congress.—The Constitution makes no provision as
to the time when the consent of Congress shall be given or the mode
or form by which it shall be signified.*® While the consent will
usually precede the compact or agreement, it may be given subsequently )
where the agreement relates to a matter which could not be well con-
sidered until its nature is fully developed®” The required consent is
not necessarily an expressed consent; it may be inferred from civcum-
stances.? It is-sufficiently indicated, when not necessary to be made
in advance, by the approval of proceedings taken under it.** The

= prankfurter and Landis, The Compact Clause of the Constitution—2A Study '
in Interstate Adjustments, 34 Yale L. J, 635, 735 (1925) ; Zimmerman and Wen-
dell, Interstate Compacts Since 1925, 2-29 (1951).

® 48 Stat. 909 (1934).

* Zimmerman and Wendell, op. cit., p. 91.

37 U.8.C. 313 15 U.S.C. 7T17j; 16 U.8.C. 332; 33 U.

® Green v. Biddle, 8 Wheat. 1, 85 (1823).

¥ Virgipia v. Tennessee, 148 U.S. 303 (1893).

= Virginia v. West Virginia, 11 Wail. 39 (1871).

®YWharton v. Wise, 153 U.S. 155, 173 (1884).

[4/]

.C. 11, 567-567b.
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consent of Congress may be granted conditionally “upon terms appro-
priate to the subject and transgressing no constitutional limitations.” #
And in a recent instance it has not been forthcoming at all. ~In Sipuel
v. Board of Regents,® decided in 1948, the Supreme Court ruled that
the equal protection clause of Amendment 14 requires a State main-
taining a law school for white students to provide legal education for
_ a Negro applicant, and to do so as soon as it does for applicants of any
= ' other group. Shortly thereafter the governors of 12 Southern States
convened to canvass methods for meeting the demands of the Court.
There resulted a compact to which 13 State legislatures have consented
__ and by which a Board of Control for Southern Regional Education is
- _ : set up. ~Although some early steps were taken toward obtaining Con-
:  gress’s consent to the agreement, the effort was soon abandoned, but
without affecting the cooperative educational program, which to date

has not been extended to the question of racial segregation.®* Finally,
o "~ Congress does not, by giving its consent. to a compact, relinquish or
i : © restrict its own powers, as for example, its power to regulate Interstate
: ' commerce.*

Grants of franchise to corporations by twwo States.—1It is com-
petent for a railroad corporation organized under the laws of one State,
when authorized so to do by the consent of the State which created it,
to accept authority from another State to extend its railvoad into such
State and to receive a grant of powers to own and control, by lease or
purchase, railroads thercin, and to subject itself to such rules and
regulations as may be prescribed by the second State. Such legisla-
tion on the part of two or more States is not, in the absence of inhibi-
tory legislation by Congress, regarded as within the constitutional
prohibition of agreements or compacts between States.® '

PO

Legal effect of interstate compacts.—\Whenever, by the agree-
ment of the States concerned and the consent of Congress, an inter-
state compact comes into operation, it has the same effect as a treaty
between sovereign powers. Boundaries established by such compacts

* James ¢. Dravo Contracting Co., 302 U.S. 134 (1937). See also Arizona v.
California, 202 U.8. 341, 345 (1934). When it approved the New York-New
Jersey Waterfront Compact (67 Stat. 541), Congress, for the first time, expressly
gave its consent to the subsequent adoption of implementing legislation by the
participating States. De Veau v. Braisted, 363 U.S. 144, 154 (19C0). )

T332 U.S.631 (1948). - '

¥ On the activities of the Board, in which representatives of both races
participate and from which both races have beunefited, see remarks of Hon.
Spessard L. Holland of Florida. 96 Cong. Rec.. 465470 (1930).

= Penpsylvania ». Wheeling & Belmont Bridge Co., 18 How, 421, 433 (1836).

# 8t. Louis & San Francisco Railway v. James, 161 U.S. 545, 562 (1896).
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become binding upon all citizens of the signatory States and are con-
o clusive as to their rights.® Private rights may be affected by agree-

" ments for the equitable apportionment of the watei of an interstate
stream, without a judicial determination of existing rights.**  Valid
interstate compacts are within the protection of the obligation of con-

A tracts clause; ¥ and a “sue and be sued” provision therein operates as

r : - a waiver of immunity from suit in federal courts otherwise afforded by

i the Lleventh Amendment.®® Congress also has authority to compel

_compliance with such compacts® Nor may a State read herself out of

a compact which she has ratified and to which Congress has consented ' :
by pleading that under the State’s constitution as interpreted by the -
highest State court she had lacked power to enter into such an agree-
ment and was without power to meet certain obligations thereunder. i
The final construction of the State constitution in such a case rests

with the Supreme Court.*

_ % Poole v. Fleeger, 11 Pet. 185, 209 (1837) ; Rhode Island v. Massachusetts, 12
Pet. 857, 725 (1838). "

® Hinderlider v. La Plata Co., 304 U.K. 92, 104, 106 (1938).

¥ Green v. Biddle, 8 Wheat. 1, 13 (1823) ; Virginia v. West Virginia, 246 U.8.
565 (1018). See also Pennsylvania v. Wheeling & Belmont Bridge Co., 13 How.
318, 5366 (18532) ; Olin v. Kitzmiller, 239 U.S. 260 (1922).

B Petty v. Tennessee-Missouri Comm™, 359 U.S. 275 (1939). Justices Frank-
furter, Harlan, and Whittaker dissented.

® Virginia v. West Virginia, 246 U.S. 563, 601 (1918). _

“ Dyer v. Sims, 341 U.S. 22 (1951). The case stemmed from mandamus pro-
ceedings brought to compel the auditor of West Virginia to pay out-money to a
cominission which had been crzated by a compact between West Virginia and
other States to control pellution of the Ohio River. The decision of the Sapreme
Court of Appeals of West Virginia denying mandamus was reversed by the Su-
preme Court, and the case remanded. The opinion of the Court, by Justice
Frankfurter, reviews and revises the West Virginia Court's interpretation of the
State constitution, thereby opening up. temporarily at least, a new field of power
for judicial review. Justice Reed. challenging this extension of judicial review,
thought the issue determined by the supremacy clause.. Justice Jackson urged . .
that the compact power was “iuherent in sovereiguiy” and hence was limited ounly ' S
by the requirement of congressional consent. Justice Black concurred in the
result without opinion.

Aarp w o

< *
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(Chapter 196)

Joint Resolution _ May 3, 1934
(H.J.Res. 315)
(Pub.ReS.'NO. 22)

Granting consent of Congress to an agreement or
compact entered into by the State of New York with the
Dominion of Csnada for the establishment of the Buffalo and
Fort Erie Public Bridge Authority with power to take over,
maintain and operate the present highway bridge over the
Niagara River between the city of Buffalo, New York, and the
village of Fort Erie, Canadae

Resolved by the Senate and House of Representatives
of the United States of America in Congress assembled, That
the consent of the Congress of the United States be, and it
is hereby, given to the State of New York to enter into the
agreement or compact with the Dominion of Canada set forth in
chapter 824 of the laws of New York, 1933, and an act respecting
the Buffalo and Fort Erie Public Bridge Authority passed at the
fifth session, Seventeenth Parliament, Dominion of Cansada
(2 George V 193t), assented to March 28, 1934, for the
establishment of the Buffalo snd Fort Erie Public Bridge
Authority as a municipal corporate instrumentality of said
State and with power to take over, maintain and operate the
present highway bridge over the Niagara River between the city
of Buffalo, in the State of New York, and the village of
Fort Erie, in the Dominion of Cenadsa.

Approved May 3, 1934.
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Joint Resolution July 27, 1956
(HeJ. Res. 549)

Granting the consent of Congress to the State of
New York to negotiate and enter into an agreement or compact
with the Government of Canada for the establishment of the
Niagara Frontier Port Authority with power to take over,
maintain and operate the present highway bridge over the
Niggara River between the city of Buffalo, New York, and
the city of Fort Erie, Ontario, Canada.

Resolved by the Senate and House of Representatives
of the United States of America in Congress assembled, That
the Congress hereby consents to the negotiations and entering
into of a compact or agreement between the State of New York
and the Government of Canada providing for (1) the establish-
ment of the Niagara Frontier Port Authority substantially in
accordance with the provisions of chapter 870 of the laws of
1955 of the State of New York as amended or supplemented;

(2) the transfer of the operation, control, and maintenance

of the present highway bridge (the Peace Bridge) over the
Niggara River between the city of Buffalo, New York and the
city of Fort Erie, Ontario, Canada, to the Niagara Frontier
Port Authority; (3) the transfer of all of the property,
rights, powers and duties of the Buffalo and Fort Erie Public
Bridge Authority acquired by such authority under the compact
consented to by the Congress in Public Resolution 22 of the
Seventy-third Congress, approved May 3, 1934 (48 Stat. 662),
to the Niagars Frontier Port Authority; and (L) the consolida-
tion of the Buffalo- and Fort Hrie Public Bridge Authority with
the Niagara Frontier Port Authority and the termination of the
corporate existence of the Buffalo and Fort Erie Public Bridge
Authority.

Sec, 2. The right to alter, amend or repeal this
joint resolution is hereby expressly reserved.

Approved July 27, 1956.
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Public Law 85-145

Joint Resolution August 1, 1957
(H.J. Res. BLI.Z)

Granting the consent of Congress to an agreement or

compact between the State of New York and the Government of
Canada providing for the continued existence of the Buffalo

and Fort Erie Publiec Bridge Authority, and for other purposes.

Resolved by the Senate and House of Representatives

of the United States of America in Gongress assembled, That
the consent of Congress is given to the State of New York to
enter into the agreement or cowpact with the Government of
Canada, which is set forth in Chapter 259 of the laws of New
York, 1957, and provides for the continuation of the Buffalo
and Fort Erie Public Bridge Authority as a municipal instru-
mentality of such State, with power to maintain and operate
the highway bridge over the Niagara River between the city
of Buffalo in such State and the city of Fort Erie, Ontario,
Canada,

Sece. 2. The joint resolution entitled "Joint
resolution granting the consent of Congress to the State of
New York to negotiate and enter into an agreement or compact
with the Government of Canada for the establishment of the
Niagara Frontier Port Authority with power to teke over,
maintain, and operate the present highway bridge over the
Niagara River between the city of Buffalo, New York, and the
city of Fort Erie, Ontario, Canada", approved July 27, 1956
(70 Stat. 701), is repealed.

Sece 3. The right to alter, amend, or repeal this
joint resolution is expressly reserved,

Approved August 1, 1957.
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The questions ralqed in your letter under referégg;

/ were discussed to-day with Mr. Emanuel Diez, Head of the’ Legal
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Ext. 4078 /Bll.
~ (Admin. Services Div.}
Y

point of view.

framework.

hereto,

Division of the PFederal Political Department. Mr. Diez has-

been involved in departmental leggl and treaty work over the

past 20 years and has led numerous Swiss delegations to

negotiate questlons affecting the Swiss Confederation and the
cantons. He is, therefore, undoubtedly one of the best qualified .
people in Switzerland to comment knowledgeably on the questions
you raise from a practical as well as a formal constitutional

2. e would propose to deal with your enquiry in two
parts: namely, commenting on the facts set out in your paper
and the interpretation given them; secondly dealing with the
practice followed by the Swiss authorltles in the negotiation
of international treaties within the formal constitutional
For simplicity's sake and easy reference, we have
copied Section 3 of your paper which deals with Switzerland
and numbered the paragraphs of this extract Whlch is attached

I.. Constitutional Provisions and Interpretation thereof,
following Departmental Pagper.

mental paper is factually accurate.
constitution very closely without strained interpretations: in
other words, questions directly negotiated by cantons with
foreign countries are of a very limited, almost banal, nature.

3. Paragraph 1 of the attached extract from the Depart-

Practice also follows the

4. A few examples will illustrate this:
is extremely sensitive, because of its well-known position on
neutrality, in allowing entry to uniformed personnel f rom other
countries! military or para-military forces. However, when a -

Switzerland

O...2
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German customs officer plying on a ferryboat across Lake
Constance expressed the desire to stretch his legs and fortify
himself occasionally at a local beer garden on the Swiss side,
the cantonal authorities, after clearing with the Pederal
Political Department, worked out local arrangement in this
respect with the German authorities. A similar arrangement
to enable the Prench customs officer to visit a local bistro
was made by the cantonal authorities of Basel with respect

to the trains coming into that city from France with a
uniformed PFrench customs officer aboard. Another example is
the cgse of the drainage from a couple of German border
villages which goes into the Basel drainage system. The Basel
authorities (after consultations) worked out arrangements
with the local German authorities to be compensated for the
use of their drainage canals. Finally, there is a gas works
in Germany which supplies gas to certain small Swiss villages
on the other side of the border and has done so for many
years. (Even during World War II when Germany was short of
fuel, the arrangement was preserved.) This local arrangeument
was worked out directly by the cgntonal authority after con-
sultation and approval from the centre.

5. Mr. Diez told us t hat such hands-across-the-border
arrangements need not even be written. They could be worked out
in the way the local cantonal suthority thought best but only
after consultagtion with and approval from Berne, for, minor
though they were, they did consiitue mini-acts of sovereignty.

6. Apart from cantonal agreements of a very limited
nature negotiated by cantonal authorities, there are cantonal
agreements, or more accurately, international agreements
which happen to affect only one canton in the case of Switzerland,
which are negotiated by the Swiss government guided by the advice
of the canton. Such agreeménts are very rare indeedzas, we are
told, most agreements, even border agreements, nowadays, involve
both the Federal and the Cantonal governments, One of the big
things to-day for instance, are road tunnels through the Alps.

At first this might seem to affect merely the canton through
which the t unnel goes and the local district on the other side

of the border, but further reflection would reveal that the
Federal Government is also deeply involved in the matter of
customs, visa control points and construction standards and

safety matters, and even timing since the building of a super-
highway network and its connection with other superhighways

at the border points demands a long programme of advance planning.
Another common type of border agreement nowadays in Switzerland,
we were told, involved dams and hydro-electric projects. Here
again the questions surrounding the implementation of these
projects involve federal as well as purely local jurisdictious.

———

ceeed

000883



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

SEDRET
3

There is for instance the problem of the backup of the water
which usuelly involves some border rectification, swapping

so many square miles here for so many square miles there and
agreeing as to the most convenient location for customs

houses and border control. While, as will be noted in Section

II of this report, the localcanton authorities have their

full say in the negotiation of such agreements, the agreements
themselves are more than local in scope and the prime negotiation
is therefore done by the federal authority.

T Paragraphs 2 and 3 of the Department's paper are not
entirely accurate and should, we suggecst, be re-arranged. We
would put it that, under Article 102 (7) the Federal Council
examines the treaties which cantons make with foreign countries
and sanctions them if they are allowable. Under Article 85 (5)
the Federal Assembly (not the Federal Council as stated in

the paper) sanctions treaties which the cantons may make with
foreign countries, but a limited cantonal treaty is only to be
brought before the Federal Assembly if the Federal Council or
another canton raises objection to it. In other words, it is
the Pederal Council (or Executive) which, in the first instance,
examines cantonal treaties and sanctions them, and the legis-~
lative branch or Federal Assembly, being composed of the National
Council and the Council of States, only gets involved if the
Federal Council or another canton objects to the treaty which
the cgnton has negotiated.

8. Mr, Diez's only comment was that these articles,

$0 his knowledge, deal with hypothetical cases since in
practice he has not known any cantonal ireaty dis-allowed

by the Federal Governuwent and brought into the forum of debate
of the Federal Assembly. Any thrashing out betweén the cantons
and the Pederal Council will have been done at a preliminary
stgge when the canton discusses with the Federal authorities
its desire to negotiate a local agreement and clears it with
the Pederal suthorities before proceeding to negotiation.

9. Paragraphs 4, 5 and 6 of the Department memorandum
are accurate although the reference to Basel and Argau is,

of course an intercantonal and not an international agreement
since both Basel and Argau are in Switzerland. The gen&ral
propositions set out in these paragraphs are developed more
fully in our Section II below.

10. wWith reference to paragraphs 7, 8 and 9 of the
Departmental paper concerning the legal nicety of whether a

canton has an international personality at all, Mr. Diez had
little to say as he concentrated his remarks on actual practice
rather than theory of jurisprudence. He did say that while
Article 3 of the Pederal Constitution stated that cantons were - —

OIIC4
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sovereign subject to the constitution in the exercise of all
powers not transferred t o the Federal Government, the constit-
ution made it clear that the Confederation has the sole right

of concluding treaties and that, in practice, this has been
recognized and followed. Christopher Hughes' commentary on

the Pederal Constitution of Switzerland (Oxford Clarendon

Press 1954), comments with reference to Article 3 of the
constitution "it is probable, but not quite certain, that the
cantons have no personality in international law" (Page 6).

It is clear, in any cgse, that Article 2 of the transitory
provisions of the Swiss constitution (that cantonal constitutions
and laws cease t0 have effect when the federal constitution

or federal laws under it come into force) has greatly limited
the sovereignty of the cantons as proclaimed in Article 3 of

the constitution. The legal tag "Federal l;w breaks Cantonal
law" is generally accepted by the Federal Tribunal to-dgy

in daily application of the law here (see Hughes op.cit. page
139)., In this connection, we wonder whether in the second

line of paragraph 8 of the Departmental paper the word "central®
should not read "cantonal®™., As it stands this sentence is
rather meaningless whereas if the word "cantonal'" is substituted
the thought falls into the general argument.

II Swiss Practice in Treaty Negotiation

11. Mr. Diez said that, happily, in Switzerland there

is a complete public acceptance of the principle of the primacy
of the Pederal authority in treaty making matters. This sprang,
he thought, ‘bagically from the existence of a strong concept

of Swiss national identity and perhaps a degree of political
maturity in this respect. There was universal recognition

of the proposition that if the cantons ran off in different
directions in international affairs the disintegration of the
Swiss Nation wes at hand. Four quite different tribes banding
together to form a small nation surrounded by much larger
powers demanded complete unanimity on this point for national
survival., This did not mean, Mr. Diez said, that there were
not the most lively discussions, to put it mildly, between the
cantons and the Federal Government regarding the division of
power and jurisdiction within the country. But these domestic
debates, it was generally accepted, had to stop there. COutside
powers could not be invoked to support a cantonal position
without threatening integrity of the nation.

12, Diez then gave a number of examples. Some little
time ago Basel wgs very disappointed that the United States

scaled down its Consulate General there to the status of a
Consulate., It asked the Federal authority to make represent-

00005
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ations in Washington which the Federal suthority did, without
success, receiving a reply that this was purely a matter of
internal American administration in the running of the State
Department. Basel, however, was not satisfied with this and
sent a special delegation to Vashington to plead its case.
This came to the attention of Berne which addressed a stinging
letter to the Basel authorities, who duly humbly apologized
for intervening in foreign affairs.

1%, On the carpet right now, Diez adds, is the fact that
the Gotthard Road tunnel to Italy has been held up partly
becguse of a lack of federal funds and the cgntonal suthorities
of Uri were extremely disappointed about this. They were fully
aware, however, that any attempts by them to bring Italian
pressure to bear on Swiss central government to give priority
to this tunnel would raise a storm throughout the country and
be counter-productive.

14, We asked if Swiss authorities would look with a
favourable eye on the establishment by cantons of agents-
general abroad to pursue non-political issues such as economic
and cultural objectives on behalf of their cantons. Diez said
quite categorically that this would not be tolerated by the
central government nor would any canton have the bad judgement
to propose the establishment of such .an office.. No matter how
it was sliced the estgblishment of a mission abroad by a canton
was in fact an intervention in the field of foreign relations
which the constitution put formglly in the hands of the Con-
federation.

15, A final example mentioned by Mr. Diez was the case

of the claims of the Jurassiens. There was a lot of sympathy
in Swiss Romandy for their claims at one time, and this existed
indeed even among some of the non-Bernese Allemanic population.
Since the Jurassien movement, however, made overtures to France
for support from that quarter, this general sympathy for their
cause was sharply reduced even in Swiss Romandy and the
Jurassien leaders were now awgre that they had made a political
mistake.

16. Given the general acceptance of the constitutional

ground rules that the Federal Government wgs sovereign in the

field of foreign affairs, the problem became essentially an
administrative one of finding the best way of consulting with

the cantons to be sure that their interests were taken into

account in any international negotiations affecting them. The
technique most widely used, Mr. Diez said, was that of the —
mixed commission. In practical matters like the connection of
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superhighways with main road arteries of neighbouring countries,
tunnels, dams and hydro-electric projects, such mixed commis-
sions abounded. Some of the experts were federal officials,
others cantongl. Diez added that in the negotiating teams which
he took abroad on such questions there was always one gnd some-
times several cantonal experts as part of the delegation and
they all worked together as a Swiss team.

17. Another type of negotiation, he said, that was most
important for Switzerland was the double taxation agreement.

Here all the cantons were affected because of concurrent

powers in the field of taxation. The technique here, he sgid,
was to have a meeting of the cantonal finance ministers to
discuss Swiss objectives and tgctics and t o have a cantonal
representative, usually a finance minister, as an integrated
member of the Swiss delegation. This, he said, had enormous
advantages. Sometimes a cantonal representative in delegation
caucus would say that a proposal was simply unacceptable to

the cantons and the Swiss position would, in the circumstances,
no doubt have to be altered to meet the cantonal interests.

On the other hand if t he cantonal representative went along,

he was in an ideal positiontfo defend in his own c gntonal assembly
what had been done and to support the Swiss position vis-a-vis
possible objections of other cantons. When we asked whether
there was not some difficulty in choosing a single cantonal
representative from the 22 cantons to attach to a Swiss
delegation, we were told that there always seemed to be a logical
person to go., If it was a negotiation with the Germans on a
financial matter the cantons would generally agree that the
Finance Minister from Zurich was the logical man, or perhaps

some other outstanding representative from eanother of the German-
speaking cantons even though he represented a less important
financial centre than Zurich., Similarly if the negotiation was
with France, t here would usually be an outstanding name in Swiss
Romandy who, by general acquiescence, would seem tole the best
representative. WNaturally a certain amount of politics was
involved here and Swiss practice in so far aswas possible was

to choose "& tour de ~r8le".

18. Sometimes, Mr. Diez conceded, the Federal Government
would drop its plans in the face of cantonal opposition.

Recently there was a proposal, which the Swiss Tederal Government
favoured, to exempt from Swiss taxation, charity or foundation
bequests coming from other countries. The cantons, however,

were so fractious on this question that the Swiss Government
decided not to pursue it. As an example in the other direction,
Mr. Diez said %t hat "procédure civile" (civil law? or civil
administration?) was clearly a matter falling within cantonal -
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jurisdiction., On the other hand, the Swiss government felt
that it should go ahead with a proposed international agreement
at the Hague which touched on this subject and did so even
though all the cantons were not happy about it.

19. It is realized that some of the references %o

specific agreements and negotiations set out above lack, perhaps,
the precision which you require. Mr., Diez, however, spoke

t0 us so freely and flowingly on a subject obviously close to
his heart that we thought it best not to punctuate his delivery
with too many apecific questions about dates and places. If

it is your wish, however, to pursue any particular question
further, we would be glad to obtain the information you require.

/
Ambassador
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SWITZERLAN

1. Article 8 of the Swiss Constitution states that the
Confederation has the sole right of "concluding alliances

and treaties with foreign powers and in particular treaties
concerning customs duties and trade." But Article 9 states:

"In specific cases the cantons retain the right

of concluding treaties with foreign powers upon

the subjects of public economic regulation,
crogs—-frontier intercourse and police relations;

but such treaties shall contain nothing repugnant

to the Federation or to the rights of other cantons."

Article 10 provides:

"Official relations between a canton and a foreign
government or its representatives take place through
. the intermediary of the Federal Council. Nevertheless,
upon the subjects mentioned in Article 9 the cantons
may correspond directly with the inferior authorities
or officials of a foreign state."

2. Under the federal constitution the cantocns are sovereign
subject to the constitution and exercise all powers that have

not been transferred to the federal government (Article 3). The
Federal Council, under Article 85 (5) "examines the treaties

which cantons make with each other or with foreign governments

and sanction them if they are allowable." The federal authorities
can examine a proposed treaty of a cgnton if the Federal Council
or other cantons raise objections to it.

3. The Federal Council thus maintains direct control over
all such agreements and is authorized to prevent their formation
if they contain anything contrary to the constitution or if

they infringe on the rights of other cagntons.

4, If negotiationsa re to take place on a matter falling
within the legal rights of the cantons, prior discussions first
take place between federal and cantonal authorities and an agreed
Swiss position is reached. Negotiations are then undertaken
with a foreign power (under the auspices of the Pederal Council)
by the Federal Political Department.

5. Federal agreements are binding on all eantons. The
federal government does not consider it necessary to obtain

unanimous agreement of all cantons before the federal authorities
ratify an agreement.
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6. Among specific examples of cantonal treaties are those
of 1874 between Basel and Baden concerning the agreement %o
establish a ferry; of 1907 between Basel and Argau concerning
the establishment of a hydro-electric plant; and of 1935 between
Berne 2nd Neuchatel and France. Formerly agreements on taxation
were made between the cantons and foreign states (for example
between Vaud and the British Government). These are now being
replaced by Confederation agreements. :

1. According to Professor Guggenheim of Geneva, it is the
federal state and not the cantons which are internationally
responsible for the execution of a treaty.

"La Fédération...est responsable sur le plan inter-
national de la viclation d'un tel traité par le
canton; l'acte contraire au droit des gens commis
par le canton est imputable & la Pédération qui
assume la fonction de sujet de responsabilité." 22

8. The Confederation has the power to make treaties with
regard to matters falling within the ¢ entral legislative competence.
The Confederation also has or can acquire powers to implement the
treaty;

(a) by legislation pursuant to its powers to perform
treaty obligations;

(b) through initiating a constitutional amendment;

(¢) through holding a popular referendum so as to
acquire legislative jurisdiction.

9. Thus, on the international plane, the Swiss Confederation
alone has the power to become bound by international law through
the making of treaties, and the Confederation has, or can legally
acquire, the power to implement treaties through legislation
otherwise falling within cantonal jurisdictiony
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The information about Nigeris contained in the attachment to
your letter under reference has been rendered irrelevant by the emergence
in January, 1966, of a Military Government which, with variations in per-
sonnel, is still in power in Lagos. Parts of the Federal Constitution,
the authority cited in your paper, have been suspended; these portions in~
clude those concerning Parliament, which no longer exists. The Federal
Military Government governs by decree. - '

2. . If and when constitutional rule is restored (the FMG spesks of

1960 as a target date) it will certainly be under a quite different consti-
tutional structure than existed prior to January, 1966, We would suggest,
therefare, that there is little point for the foreseeable future in including

Nigeria in any study of treaty-msking practices of federsal states.

3 The situation at the moment is that no comprehensive consultation
with component parts of the Federation could take place, since two of the
four former Regions are under the control of regimes in rebellion against the
Federal Military Government. These areas comprise four of the twelve states
which the FMG has by recent decree declared to be the components of the
Pederal Republic of Nigeria.
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In response to your request we have discussed the
power of the German Laender to make treaties with foreign

states with Ministerialrat Wellenkamp, who is the senior

DISTRIBUTION of ficer concerned with this subject in the Ministry for
USSEA Bundesrat and Laender Affairs. In general, Dr. Wellenkamp
Ir.Gotlieb confirmed the facts stated in the paper attachea to your letter
Legal Div under reference, and your interpretation of them, and he
European provided certain supplementary information which will be of

interest to you. As well, however, he pointed out one or two
important qualifications Wthh make the practice of treaty
making by the Federal Republic and the Laender somewhat
different from t hat which you have inferred from the terms

of the west German Constitution.

2. : The Basic Law of the Federal Republic of Germany
assigns the conduct of relations with foreign states to the
federal authority, with the qualifications, (a) that the
Laender must be consulted in sufficient time if a proposed
treaty affects their special interests, and (b) that the
Laender may, with the consent of the Federal Government,
themselves conclude treaties respecting subjects within their
legislative competence with foreign states “Je were somewhat
surprised to learn from Dr. Vellenkamp that the consultation
by the Federal Government of the Laender and the obtaining by
the Laender of the Federal Government's consent take place not,
as we had assumed, through his ministry (the Canadian
equivalent of which would be a Department of Federal-Provincial
Relations) but rather through the Foreign Office. In the case
of a treaty desired by a Land or Laender, moreover, the
negotiation of its terms with whatever foreign state may be
concerned is conducted by the Land or Laender which then
merely submit(s) its agreed text to the Foreign Office for

approval.
o400, 38077 | )
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3. As is pointed out in your paper, their treaty
making power has not been used extensively by the Laender,
and its use has been restricted almost entirely to agreements
concerning cultural affairs, education and, in a very few
instances, religion. One of the examples cited on page 10

of your paper is not apparently a treaty entered into by
Laender. The legal department of the Foreign Office has
confirmed that on April 13, 1966 a treaty was signed with

the Governments of Austria and Switzerland governing the
withdrawal of water from Lake Constance, but has informed

us that this treaty was signed by the Federal Government

and not by the Laender of Bavaria and Baden-Wurtemburg. This
treaty has been ratified by Austria and Switzerland, and
German ratification is anticipated within the next few weeks.

L. In terms of the delimitation of the respective
jurisdictions of the Federal Government and those of the
Laender in treaty making, the conclusion in 1957 of the
Lindau Agreement (an office translation of it is attached)
was crucial, and it is important that its nature and its
consequences should be clearly understood. This was not an
agreement formally concluded by the Federal Government and
the Laender, but rather an administrative arrangement between
the linistry for Bundesrat and Laender Affairs and the
Foreign Office intended to forestall disputes between the
Federal and Laender Governments which could arise from the
vagueness of Article 32 of the Basic Law. It is made clear
in the Agreement that the Federal Government abandons none

of its constitutional prerogative to conduct relations with
foreign states, but it represents nonetheless a tacit
suspension of part of that prerogative. The practical effect
of the Lindau Agreement, which was, of course, accepted by
the Laender since it increased their voice in foreign affairs,
was no less than to amend Article 32 (2) of the Basic Law.

In return for the acquiesence of t he Laender in the extension
of federal treaty making power in certain fields, the Federal
Government undertook not merely to consult the Laender about
treaties affecting their special interests, but to obtain
their consent to such treaties before concluding them. This
has meant the establishment of a right of veto for the
Laender over any proposed treaties to which they object. All
treaties involving Laender interests must be referred to a
Treaty Commission, including representatives of the Laender
as well as of the Federal Government, then to the Laender
executives concerned and finally to their parliaments for
approval. It is, needless to say, an inordinately time-
consuming process.

0ol

000893



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

-3 - SECRET

5. Dr. Wellenkamp told us that there has been
increasing dissatisfaction within the Federal Government with
the conseaguences of the Lindau Agreement, and that considera-
tion is being given, particularly by his Minister, Dr. Carlo
Schmid, to repudiating it. It is recognized that this alone
would not be sufficient, since mere repudiation of the
Agreement would only result in a proliferation of the disputes
it was intended to avoid. Dr. Schmid, according to Wellenkamp,
wants, in place of the unsatisfactory Agreement, nothing less
than a revision of Article 32 of the Basic Law assigning
unequivocally all treaty making power to the Federal Govern-
ment, and thus confirming the statement in the first clause

of that article that the conduct of relations with foreign
states is solely the concern of the Federal Government. Since
any amendment of the Basic Law requires the approval of
three-fourths of the Bundesrat, which is, after all, composed
of representatives of the Laender, we doubt that Dr. Schmid
will succeed in obtaining the revision he wants in the near
future. :

6. Reference is made in the paper attached to your

letter to the Reichskonkordat Case {(1957) which is cited as

an example of the possibility of a Land enacting legislation
(subsequently upheld by the Federal Constitutional Court) which
is inconsistent with a treaty binding on the Federal Government.
VWe raised this case and its implications with Dr. .jellenkamp,

and while the position he took seems out of keeping with
generally accepted international law, we think it worth report-
ing to you. According to Wellenkamp, the Reichskonkordat and
disputes arising out of it can not be regarded as established
precedents for disputes oncerning "real" treaties. It is
universally accepted legal opinion in Germany, he said, that

the Vatican does not constitute a foreign state as such and

that agreements with it are not, therefore, treaties in the usual
sense of the term. It is only for reasons of Ycourtesy", he
maintained, that the Federal Republic accredits an Ambassador

to the Holy See and accepts the Vatican's membership in internation
al organizations. Moreover, although the Federal Government

does not regard the Reichskonkordat as an international treaty
proper, it does, also for reasons of "courtesy" apparently,
attempt to abide by it as though it were a treaty in the full
sense of the term. This approach is rather too jesuitical for
us to follow, but it does suggest perhaps that the Reichskonkordat
Case should not be emphasized in the paper you have under
preparation.
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7. We are attaching, as you requested, translations
of those Articles, and parts of Articles, which are quoted
in the draft paper attached to your letter under reference.
Our translations are taken from the English version of the
Basic Law of the Federal Republic of Germany prepared by
the German Information Centre in New York.

.

The Embassy
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ENGLISH TRANSLATION OF ARTICLES OF THE BASIC
LAW OF THE FEDERAL REPUBLIC OF GERMANY

Article 32

(1) The conduct of relations with foreign states is
the concern of the Federation.

(2) Before the conclusion of a treaty affecting the
. special interests of a Land, this Land must be
consulted in sufficient time.

(3) Insofar as the Laender have power to legislate,

they may, with the consent of the Federal Govern-
ment, conclude treaties with foreign states.

Article 59

(1) The Federal President represents the Federation
- in its international relations. He concludes
treaties with foreign states on behalf of the
Federation. He accredits and receives envoys,

Article 73

The Federation has the exclusive power to
legislate in: -

(1) Foreign affairs as well as defens€....

000896
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Insofar as treaties in terms of international law
relating to fields within the exclusive power of

the Laender are to commit either the Federation

or the Laender, the consent of the Laender shall

be obtained., This consent must have been obtained
before the commitment is binding in terms of inter-
national law, In cases where the Federal Government
in pursuance of Article 59 (2) of the Basic Law sub-
mits such a draft treaty to the Bundesrat, it shall
request the approval of the Laender by that time at
the latest, In cases of treaties as referred to in
Article 1, clause 2, arrangements for participation
of Laender in the preparation of the conclusion at
the earliest possible stage but at any rate well in
time before laying down the final wording of the text
of the treaty shall be made.

It is further agreed, that in cases of treaties affecting
essential interests of the Laender - regardless of these
treaties affecting or not affecting exclu31ve powers of
the Laender - that:

(a) the Laender shall be informed on the intended
conclusion of such treaties as early as p0381ble
so that they may express their special wishes in
sufficient time,

(b) a standing body of representatives of the Laender
- shall be set up to be available as interlocutor
for the Foreign Office or alternative appropriate
technical departments of the Federation at the
time of negotiating international treaties,

(c) notification of the above body or declaration
made by it respectively shall not affect the
arrangements made under (3) above.

The special case of Article 32 (2) of the Basic Law is not
affected by (4) above,
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TEXT OF THE LINDAU AGREEMENT

(Office Translation)

The PFederation and the Laender uphold their known legal
positions on the power of conclusion and negotiation
concerning treaties, in terms of international law, which
affect the exclusive power of the Laender.

An accommodating approach in applying Article 73 (1) and
(5) and Article 7k (4) of the Basic Law is considered
possible by the Laender according to which the power to
legislate of the Federation in cases of

A, Consular agreements,

B. Commercial and navigation agreements, agreements
on the establishment of aliens as well as agree-
ments on the exchange of goods and payments with
foreign countries,

C. Agreements on membership of or on the foundation
of international organizations might also be
accepted in cases, where from the terms of such
agreements it would appear doubtful whether, in
terms of international practice, they are within
the exclusive power of the Laender if these terms

(a) are typical for the treaties and
normally part of these treaties or

(b} constitute a subordinate part of the
treaty with its central part being,
beyond doubt, within the power of
the Federation.

This relates to provisions on privileges for foreign
countries and international organigzations concerning

laws regarding taxation, police and expropriation (immun-
ities) as well as to specified provisions on the rights
of aliens in commercial, navigation and establishment
agreements,

As to the conclusion of state treaties which, in the view
of the Laender, affect their exclusive power and which are
not covered by the power of the Federation pursuant to
Article 32 (2%, i.e. with a particular view to cultural
agreements, the procedure shall be as follows:

0002
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Attached is a paper prepared in the Department on
“State Practice concerning the Powers of Members of a
Federal Union to Make Treaties". In several instances the
material contained in it is based on reports from our nissions
concerning the practice followed in the countries to which
they are accredited. In others it comes from public sources;
tle wish, however, in the case of a2ll missions to which this
letter is addressed, to ensure that the facts stated in the
attached paper, and the interpretation given them, are
accurate in terms of the procedures actually followed by the
countries concerned.

2 In addition, we are interested in learning about

the manner in which various federal states exercise their
authority in the field of treaty making and treaty implementation
in relation to the responsibilities and interests of the
constituent parts. In particular, we would like to know more
about the practice which is followed by the federal authorities
in consulting with or (in cases where this may be applicable)
receiving the assent of the constituent parts of the state
regarding treaties or international agreements which affect
their interests. Conversely, we would also be interested in
any information you can let us have concerning the practice
followed by the constituent parts in dealing with the federal
authority when they wish to see agreements reached in fields
which interest them primarily or where their interest is
shared with the federal authority.

3 For your own information, our reason for wishing
these additional comments is to assist us with the preparation
of a govermment lhite Paper which will set forth the federal
position on a wide variety of questions concerning the

.00.2
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relations between the federal government and the provinces in the field
of foreign affairs. The Government has not yet takon a decision re-
garding publication of the paper and in any event it will require
redrafting in some respocts bofore that stage is roached; in addition,
it would evidently not be desirable for officials with whom you may
speak to feel that they had been asked to comment on material which
they might later sce in print. As a rosult, we would not wish you to
show the extract dealing with the country to which you are accredited
to local officials, or to refer to tho fact that we are preparing a
paper for possible publication. Rather, we believe it will be
sufficient for you to make a general roferenco to our interest in other
foderal systems and to our understanding of the position in the country
to which you are accredited, porhaps citing rolevant articles from its
constitution, and to enquire whether our understanding is corroct.

kL Various local considerations will of course influence the

way in which you sesk the information requested and we will lecave these
matters to your Jjudgment. It may be in some cases that officials with
vhom you raise the above questions will not consider thomselves
compotent to reply, or will be reluctant to respond at any length if
they are a source of domestic controversy. In other cases, for oxample
our Embassy in Moscow, you may not consider it worth while to approach
either the Foreign lMinistry or other sources. We would nevertheless
appreciate your own comments on the points set out in the attached paper,
together with any additional material you may be able to obtain.

5 The preparation of the White Paper referred to above has
become a matter of priority and we would thereforc bo grateful if you
could let us have whatever information you may be able to obtain as
soon as possible., -

M, CADIEUY

Under-Secraetary of State
for External Affairs
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Attached is a paper prepared in the Department on
"State Practice concerning the Powers of Members of a
Federal Union to Make Treaties". In several instances the
. material contained in it is based on reports from our missions
concerning the practice followed in the countries to which
they are accredited. In others it comes from public sources.
We wish, however, in the case of all missions to which this
letter is addressed, to ensure that the facts stated in the
attached paper, and the interpretation given them, are
accurate in terms of the procedures actually followed by the
countries concerned,

2 In addition, we are interested in 1earning about
the manner in which various federal states exercise their
authority in the field of treaty making and treaty implementation
in relation to the responsibilities and interests of the
constituent parts. In particular, we would like to know more
about the practice which is followed by the federal authorities
~ in consulting with or (in cases where this may be applicable)
receiving the assent of the constituent parts of the state
regarding treaties or international agreements which affect
their interests. Conversely, we would also be interested in
any information you can let us have concerning the practice
followed by the constituent parts in dealing with the federal.
authority when they wish to see agreements reached in fields
which interest them primarily or where their interest is
shared with the-federal authority.

For your own information, our ‘reason for wishing
these additional comments is to assist us with the preparation
of a government White Paper which will set forth the federal
position on a wide variety of questions concerning the
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relations between the federal government and the provinces in the field
of foreign affairs. The Government has not yet taken a decision re-
garding publication of the paper and in any event it will require
redrafting in some respects before that stage is reached; in addition,
it would evidently not be desirable for officials with whom you may
speak to feel that they had been asked to comment on material which
they might later see in print. As a result, we would not wish you to
show the extract dealing with the country to which you are accredited
to local officials, or to refer to the fact that we are preparing a
paper for possible publication. Rather, we believe it will be
sufficient for you to make a general reference to our interest in other
federal systems and to our understanding of the position in the country
to which you are accredited, perhaps citing relevant articles from its
constitution, and to enquire whether our understanding is correct.

b "~ Various local considerations will of course influence the
way in which you seek the information requested and we will leave these
matters to your judgment. It may be in some cases that officials with
whom you raise the above questions will not consider themselves
competent to reply, or will be reluctant to respond at any length if
they are a source of domestic controversy. In other cases, for example
our Embassy in Moscow, you may not consider it worth while to appr<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>