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The Embassy of the Union of Burma presents

its compliments to the Department of External Affairs

and, in continuation of this Embassy note NosJ2-2/645

dated August 23, 1968, has the honour to inform the

Department that the Government of the Union of Burma

has not yet made any decision to send a delegation

to the second session of the United Nations Conference

on the Law of Treaties to be held in Vienna from

April 9 to May 27, 1969.

The Embassy of the Union of Burma avails

itself of this opportunity to renew to the Department

of External Affairs the assurances of its highest

consideration.

twa, December 30, 1968.

The Department of aa Affairs
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Bec .30/

EXTERNAL OTT

COPENHAGEN

REE

SUB/SUJ ss LAW OF TREATIES: LDN MIG JAN. 8-10

PLEASE MAIL TO ME c/o LEE AT CANADA HOUSE THE

MIMEOGRAPHED DRAFT RAPPORTBUR*S REPORT (IN SEVERAL

SECTIONS) ON VIENNA CONF. IT IS ON SMALL TABLE BEHIND

MY DESK.

WERSHOF

DISTRIBUTION

LOCAL/ LOCALE NO STANDARD

ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE
M. B. C&PrPir

SSIS Fosse ocuqinonspeesaestase onataterseva sues’ ais

se reseee dhe peTdeses BERS OR.

1EXT 18/BIL (REV 8/64) 002519
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DE ROME DEC3Q/68 RESERVEE 2bo-~ a- =|

4 EXTER 1539 WW coeaet a
4 * canoe SORE

REF NOTRE LET $36 DECS

CONVENTION SUR LE DROIT DES TRAITES-SAN MARINO

CONFORMEMENT A VOS INSTRUCTIONS,AVIONS PAR NOTE OFFICIELLE DU

NOV2EZCDONT VOUS AVONS ENVOYS LA COPIE) DEMANDE AU GOVT DE SANMARINO

DAPPUYER LA POSITION CDN AU SUJET DE LARTICLE 5.DANS SON ACCUSE

NE RECEPTION RECU AU.JOURDHUI LE SECRETARIAT DETAT POUR LES AFFAIRES

ETRANGERES NOUS CIT ASSURE QUE LATTITUDE ADOPTEE PAR LE GOVT CDN

SUR CETTE SUESTION AINSI Sur LA DEMANDE DAPPUI DE CE DERNIER

FERONT DE LA PART DU GOVT DE SAINTMARIN LOBJET DE LA PLUS

ATTENTIVE CONSIDERATION A LA LU“IERE DE LATTITUDE DEJA PRISE

PAR LA DEL DE SANMARINO DURANT LA PREMIERE PARTIE DE LADITE

CONFERENCE FINCIT.LE SECRETARIAT DETAT SENGAGE ENSUITE A NOUS

COMMUNTOQUER L4 DECISION DU GOVT DE SANMARINO EN TEYPS UTILE ET

ANSSITOT QUe POSSIBL",
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Ref,: Notre télégramme # 4726 de ce jour.

Conférence sur le droit des traités.
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INSTRUCTIONS

. This form may be used in sending material for informational purposes from the

Department to posts abroad and vice versa.

+ This form should NOT be used to cover documents requiring action.

. The name of the person responsible for authorizing the despatch of the»

material should be shown opposite the words ‘‘Despatching Authority’’. This

may be done by signature, name stamp or by any other suitable means.

. The form should bear the security classification of the material it covers.

. The column for ‘‘Copies’’ should indicate the number of copies of each docu-
ment transmitted. The space. for ‘‘No. of Enclosures’? should show the total

number of copies of all documents covered by the transmittal slip. This will

facilitate checking on despatch and receipt of mail.
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@ TEL FILE DATE FILE/DOSSIER YT) SECURITY —
: : SECURITE

ac 277 go- Soe CONPLDEETIAL> ;

FM/DE_ EX? OfT 1968 bh 4% =e
NO PRECEDENCE

: PRIG&IIT
TO/A LUBE 1Ln1236

INFO

ere
a

REE YOURTEL 6022 DKOUERR 20

SUB/SU) — GeitwiL, PHYS NYG = PRACEFUL SEPTLIGGRT oF DIGFUTAS Alu Law oF

THAATIRS COBDULTATIONS

HR. WEROROP, HOW Tk OTTARA, HILL STUY Is LONSCH OR RATURM

TAL? YO PARTICLPATA IR PROPCSLO MQGh JAR O-10 Gi Bitlalf G ODA. HE

TS SHBOIEG GIPAKATE TAL AU AMSIVAL PLANS ARs AUCCHMCOATION, MEZCH WILL

Be APPLCTAO BE PACT THAT HE WILL GekAle TH LOGOS POR MI GF Baus oF

SURCPSAR FOOTA WITH KGISTER JAR 13-14,

Re AWEOTATSG AGEBUA (YQUATHG, $858 Gu 10 BEFERE) SyOgASTS

BISCUSSICk GF PEACEFUL GRTVEMST OF DISPUTES NAY GO BEYOHO QUBSTICR

OF BISPUTS: ARTICLE FCs LAW OF TRAATIA® CGIVERTIG#. GHAZAPUL IF TW

COPLO CORFIAM WEATHGR NTG) JAN G91 WLid. B1OCURG FeACAYUL METTLoneiT

338 LAW GF TREATION CONTERY GREY GA IN BaCADR COUYRET. IF LATTER,

GRATHPUL FOR ANT GETAIES You CaN PROVIOTO SHAUL O% Th BRIAY PR.

WiRSROP AS PULLE AG POUGBLE.

Se
SOS

DISTRIBUTION
LOCAL/ LOCALE wo syp Set MR WERSMOP, GOMG. BIV., Wh. Bi¥.

ORIGINATOR/ REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE

sic. Me Hez ore amniena! OTe

EXT 18/BIL (REV 8/64) 002526

COMMUNICATIONS DIV)
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Div. Diary

The Canadian Bubassy

fan Jose, Conta Rios. SOPEIDEUTIAL
The Under-Secretary of State for Mcternal Affairs,
OTTAWA. LeL233

Your letter No. 360 December 12, 1968. Oh eo

U.N. Conference on the Law of Treaties

Article 5 = Nicaragua. ees

| L VW ie sy bee ee

In view of the fact that Nicaraguaexpects to be repres-

ented at the 3econd Session of the Law of Treaties Conference, we

should be grateful if you would submit to the appropriate authorities
of Hicaragua an Aide-lMémoire along the lines of that attached to our

letter No, L-737(M) of September 10, 1968,

Re Because Nicaraguawas not represented at the First Session
of the Law of Treaties Conference, it would probably behelpfulif
you were to inelude in the Aide-Ménoire the following information:

There waretworole eall voteson paragraph 2 of Article 5
at the First Session, one before it was referred to the Drafting
Committeeand one ithad been considered by the Drafting Com-
ittee, On the first vote the paragraph was retained by 45 votesto

oan ae Om the second vote the paragraph was retained

@

o

aga
vote. a federal states (Nigeria, Switzerland, the USSR, and

the paragraph on both ocensions, ‘There are two
important features to this voting. First, the majority of federal

states present at the First Session opposedparagraph 2. Second, on
both yotes the paragraph receivedthe supportof lessthan halfthe

M.D. OC@PrTHOriE

Under-Secretary of Sta

for External Affairs.
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Ror(through the Legal A
ai December 24, 1968

Legal Division DEC 27 y569 NUMBER
Numéro

Departmen 3 Div'sion [ire DOSSIER |
external. Affaird | OTTAWA

20-3-/—-4
LAW OF TREATIES - Canadian Attendance MISSION

at Preliminary Meetings re a

ENCLOSURES

Annexes

DISTRIBUTION

Ext, 407A/Bil.

Prior to the first session of the Law of

Treaties Conference, preliminary meetings of representatives

of the Western European and others group were held in Paris,

under the auspices of the Council of Europe, to discuss

issues likely to arise at the first session involving the

national interests of western states. Immediately prior

to these meetings representatives of Britain, the US,

Australia, Canada and New Zealand met in London for advance

discussion of these issues. Canada was represented at both

these preliminary meetings by Mr. Wershof, who was head of

the Canadian Delegation to the Conference, and Mr. Stanford

of Legal Division who worked with Mr. Beesley and Professor

Lawford of Queents University in preparing the commentary

and instructions -.for the Canadian Delegation for the first

session and who attended the last half of that session.

2. As you know, the Law of Treaties Conference

will come up for discussion at the Commonwealth Prime

Ministers Conference next month. This discussion will be

confined, however, to one specific point - the peacefal

settlement of disputes. We have been informed that preli-

minary discussions among the Western European and Others

group dealing with all aspects of the Law of Treaties

Conference will take place in Paris on February 6 to 8.

Again, as last year, these will be preceded by U.S.A. -

"old Commonwealth" discussions in London February 3 and

4. The purpose of the London and Paris meetings will be

to seek agreement among Western governments on points of

substance as well as tactics to be adopted at the second

and concluding session of the Conference.

36 The meetings will serve an additional

purpose for Canada in that they will provide an opportunity

for advance lobbying, in bilateral corridor discussions with

selected representatives, for support for our position on the

federal states article. In this connection it should be noted

that we have not yet received undertakings of support, in reply

*** 902529
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to representations in capitals, from Austria, Italy,

Switzerland and Turkey and our replies from some other

European capitals have been tentative only. A great deal

of useful lobbying, therefore, remains to be done among

western European delegates.

4. In the circumstances it appears that, as

was the case last year, Canada should be represented at

these preliminary meetings by Messrs. Wershof and Stanford,

the latter because inter alia he will be responsible under

Mr. Beesley's direction, for drafting the instructions of

the Delegation to the second session which requires that

he/fully familiar with these discussions designed to arrive
at common western positions for the second session.

5. We should be grateful to know whether you lo
concur in the proposal that Messrs. Wershof and Stanford q
attend these meetings during the week of February 3-8

6. With respect to the meetings on peaceful

settlement of disputes at the time of the Prime Ministers

Meeting, the British propose to hold meetings of experts

January 8-10. Canada could be represented at these meetings

either by Mr. Wershof, who will be returning from leave in

Canada at that time, or by Mr. Lee of Canada House. There

would appear to be some advantage in having Mr. Wershof

attend, since Mr. Lee is not expected to be a member of our

delegation to the second session; however if Mr. Wershof

attends he would remain on in London for the planned meetings

with the Minister January 13 and 14, which means he would be

absent from Copenhagen until mid-January. We should be grateful

to know whether you wish Mr. Wershof to attend these meetings

on behalf of Canada. ,

Legal Division
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{a} Theesventiel danger of the paragraph oe thet in

prastioe i wild require siher states to interpret

te

(b) The doowe de of parts

{e) Severtheless (and this ia inpertant) the danger
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ae The extra copies of "Federalien and International
Selstéene® wrlah you requested have boun forwarded to you by oir
ana ahewki reash pou 3a advange ef this iwthar,

Je Ae BEESARS

Gadersteeretary ef State

fer Yahernal affairs
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EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

THE CANADIAN EMBASSY, CONFIDENTIAL
To QUITO, ECUADOR. securrry

i: December 23, 1968
THE UNDER-SECRETARY OF STATE FOR DATE

Al EXTERNAL AFFAIRS, OTTAWA, CANADA numer eTM—«R BD.

REFERENCE Your letter No. 181 of November 20, meee

attrence 1968 FILE DOSSIER
77 =3=1=6Dee LAW OF TREATIES - ARTICLE 5 ore ae

aulet MISSION 2 7

ENCLOSURES

Apraxes

As requested in your letter under reference,

we have submitted to the Minister and he has signed

DISTRIBUTION @ letter to the Ecuadorian Foreign Minister.

2. The original of the letter, in Spanish, is

alas enclosed for delivery by you to the Foreign Minister.

American Div).

Ext. 407D/Bil.

(Admin, Services Div.)

Also enclosed are copies of the English and Spanish

texts of the letter.

3. We look forward to receiving in due course

a report of your call on the Foreign Minister and

subsequently information concerning the position to

be adopted by Ecuador in respect of Article 5(2).

Under-Secretary of State

for External Affairs.
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REF OURTEL 5693 NOV27

FM LDN DEC2@/8& CONFD NO/NO STAN
DARD aot :

| 90-3-1- &TO EXTER 6622 | AO” eee |

i
\
wk |||

COMWEL PMS MTG:PEACEFUL SETTLEMENT OF DISPUTES AND LAW OF

TREATIES CONSULTATIONS

BRITS ARE GOING AHEAD WITH PLANS TO HAVE MTG IN FCG GN PEACEFUL

SETTLEMENT OF DISPUTES PROCEDURES IN RELATION TO LAW OF TREATIES

CONFERENCE PROBABLY ON JANS,9 AND POSSIBLY 18.¥HILE BRITS HAVE

NOT/NOT RECEIVED REPLIES FROM LARGE NUMBER OF COMWeL GOVIS,ITHEY Now

HAVE INFO ABOUT SUFFICIENT NUCLEUS OF EXPERTS COMING TO LDN TO MAKE

PROPOSED HTG WORTHWHILE.

2eFCO OFFICIALS WILL RAISE MATTER WITH RAO ON HIS WAY THROUGH LDW

PROM NY TG DELHI.ERITS UNDERSTAND INFORMALLY THAT AUSTRALIAN

EXPERT WILL BE ABLE TU ATTEND MTG AND THAT MALAYSIANS, KENYANS AND

MALAWIANS WILL HAVE SOMEONE ON THEIR DELS TO PMS PTG PROPERLY BRIEFE

THE GHANIAN ATTORNEY-GENERALCWHO AITENDED PART OF TRE VIENK

CONFERENCE) WILL BE PRESENT aS WILL SIR LIGNEL LUCKHOO THE GUYANA

HIGHCOM WHO WAS ALSO AT THE VIEKN CONFERENCE.SIR FRANCIS VALLATT

WILL BE REPRESENTING THE UK AT THE MTG BUT THE NZ EXPERT ON TREATIES

CANNOT/NOT ATTEND.

SeWE HAVE CONVEYED THIS INFO Tu MR WERSHOF WHO CALLED THIS MORNING

FROM COPEN.HE WILL BE IN TOUCH WITH BEESLEY OR STANFORD DURING

J PERIOD DEC24 TO JANS WHEN HE WILL BE ON LEAVE IN OTT IN ORDER To

DETERMINE WHETHER AND,IF SO,WHEN HE SHOULD COME TO LDN To ATTEND

THIS MTG.WE SHALL LET YOU JNOW ABOUT ANY FURTHER DEFINITE INFO

FROM BRITS ON THIS MTG.

002535
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FM COPEN D=C20/68 CONFD NO/NO STANDARD

TO TT EXTER 555 DE HAGUE |

PERSONAL FOR STANFORD(LEGAL DIV) DE WERSHOF

Lay OF TREATIES: PRELIMINARY NTGS IN LON AND PARIS

AS LDN MTG SEEMS CERTAIN FOR FE33 AND 4,I WILL COMBINE THAT WITH A

PERSONAL VISIT INCLUDING MY WIFE.WE WILL PROBABLY GO TO LDN ON

JaN31.1 WILL LATER ON ASK LDN TO BOOK AT BETTER HOTEL THAN LAST

YEAR AND SUGGEST YOU ARRANGE TO BE BOOKED AT WHATEVER HOTEL I

STAY ATs |

2.1 WOULD GO FRO’ LDN DIRECT TO PARIS FOR MTG STARTING FEB6.IN

PARIS I WILL ASK EMB LATER TO BOOK AS LAST YEAR AT HOTEL PRINCE

DE GALLES AND SUGGEST YOU ARRANGE FOR AUTHORITY TO STAY IN SAME

HOTEL. | |

3.1 LEAVE HERE NOON MON DEC23 FOR OTT ON MY PERSONAL VISIT AND

WILL CALL YOU.STAYING WITH S CAPLAN, 371 HINTON. BOOKED TO LEAVE

MONTREAL FOR COPEN EVE OF MON JAN6 BUT THAT CAN BE CHANGED IF

NECESSARY. .

y|20/ 
a
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FM NROBI DEC29/68 CONFD |

TO EXTER 1979

REF QURTEL 976 NOVI1

LAW OF TREATIES CONFERENCE

WE SAW BHOI,HEAD OF LEGAL DIV AND ACTING DEPUTY PERMSEC,

MINISTRY OF FOREIGN AFFAIRS, WHO HAS JUST RETURNED FROM LEAVE,

ABOUT POINTS RAISED IN OUR AIDEMEMOITRECYOURLET LO4)7357

SEPIG).

2eHE SAID KENYAS POSITION ON ARTICLE 5 WAS STILL UNDER

CONSIDERATION AND HE WOULD NOT/NOT BE ABLE TO TELL US

FINAL DECISION ON VOTE UNTIL AROUND MID-MAR. WHEN WE

RAISED MATTER OF SEPARATE VOTE. ON PARA2, BHOI STATED NO/NO

CONSTDRERATION HAD BEEN GIVEN TO SUPPORTING CDAS CALL FOR SEPARATE

VOTFS ON PARAS! AND 2 OF ARTICLE 5.WE ASSURED HIM CDA.

HAD NO/NO OBJECTION TO PARAL BEING ACCEPTED ALTHOUGH

W® DISCUSSED POINTS RAISED IN PARAI@ YOURLET L7.L737.

3.BHOI SAID THAT TO HIS MEMORY ONLY CDA AND SWITZERLAND

RAISED OBJECTIONS AGAINST INCLUSION OF PARA2 AND H Sago

COULD NOT/NOT SEE WHY ARTICLE 5 SHOULD NOT/NOT BE ADOPTED

3ECAUSE IT REPRESENTED A SYNTHESIS OF YEARS OF LEGAL

DISCUSSION AND WAS PREPARED BY DISTINGUISHED JURISTS OF THE

TLC AND CONSIDERED BY HIGH RANKING LEGAL EXPERTS AT LAST

VIENNA CONFERENCE WHO WERE CONVERSANT WITH FEDERAL CONSTI-

TUTIONS AND THEIR UNTQUE PROBLEMS.MOREQVER HE STATED THAT

WHEN OVER 12@ NATIONS AGREE ON ARTICLE IT SEEMS WRONG FOR
Pre

eoet
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PAGE TWO 1279 CONFD

ONE OR TWO NATIONS TO REQUEST SUPPORT FOR VIEW WHICH APPEARS

TO BEOVERWHELM INGLY REJECTED. HE ADMITTED, HOWEVER,VOTE FOR

INCLUSION OF PARA2 AT FIRST SESSION. OF VIENNA CONFERENCE WAS

CARRIED BY PLURALITY AND NOT/NOT TWO THIRDS MAJORITY.KE

WONDERED WHY CDA COULD NOT/NOT ATTACH RESERVATIONS TO pouch
PARAS AT SECOND SESSION NOTING ITS SPECIAL DIFFICULTIES.

WE REPLIED THAT ADOPTION OF PARA2 EVEN WITH OUR RESERVATIONS

WOULD STILL OPEN DOOR TO OTHER COUNTRIES INTERPRETING OUR

FEDERAL CONSTITUTION THROUGH CERTAIN ACTIONS AND WE MENTIONED

SPECIFIC CASES OF GABON AND NIGER, .

3. 3HOI SEEMED OPEN TO PERSUASION ON THIS MATTER AND SINCE

HE APPEARS TO BE KEY FIGURE IN “FA IN DECIDING HOW KENYA

SHOULD VOTE AT LAW OF TREATIES CONFERENCE,HE IS WORTH

APPROACHING AGAIN. BHOI MAINTAINED HE WAS VERY FAMILIAR WITH

CDN ARGUMENT AND KNEW MR WERSHOF QUITE WELL.HE NOTED HE

UNDERSTOOD CDN CASE BUT WHAT APPEARED TO BE WEIGHING

AGAINST HIS SUPPORTING OUR POSITION WAS THAT MOST FEDERAL

STATES AT CONFERENCE IN VIENNA WERE NOT/NOT,HE CLAIMED,

AGAINST INCLUSION OF PARA2.WE RETTERATED ARGUMENT THAT

CON CONSTITUTION DOES NOT/NOT STIPULATE TREATY MAKING

POWERS AND THAT CONSTITUTIONAL AUTHORITY TO CONCLUDE TREATIES

IS PART OF ROYAL PREROGATIVE WHICH HAS UNMISTAKABLY

DEVOLVED UPON FEDERAL EXECUTIVE.

3eAT END OF THREE QUARTER HOUR MTG,WHICH WAS FRIENDLY

002538
eed
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PAGE THREE 1079 CONFD

AND FRANK, BHO] SAID HE WOULD APPRECIATE RECEIVING MORE BACK-

GROUND ON CDAS POSITION ON PARAS AS THE AIDEMEMOIRE Was

QUOTE RATHER NARROW UNQUOTE. WE REFERRED TO CHAPTER II OF

FEDERALISM AND INTERNATL RELATIONS WHICH WE NAD LEFT HIM

TARLIER.HE SAID HE WAS FAMILIAR WITH THIS DOCU BUT WOULD

_ paren AIDEMEMOIRE OR NOTE GIVING HIM SUCH BACKGROUND, EVEN IF
IT IS A COPY OF CHAPTER IIeHE ALSO WANTED QUOTE DEFINITE

STATEMENT UNQUOTE OF WHAT DANGERS TO IT CDA SEES IF ARTICLE

5 WITH PARA INCLUDED IS ADOPTED.WE THINK IT POSSIBLE

IF FURTHER INFO GIVEN HIM,EVEN 4 NOTE CONTAINING THE MAIN

POINTS OUTLINED IN CHAPTER I1,HE MIGHT BE ABLE TO PERSUADE

OTHERS IN KENYA GOVT TO ACREE AT LEAST TO ABSTAIN ON VOTE ON

ARTICLE 5. | |

6. GRATEFUL FOR AUTHORITY TO REPRODUCE MAIN POINTS OF CHAPTER II
icine eed

IN NOTE OR AIDEMEMOIRE AND FOR ADVICE ON WHETHER YOU WISH TO BE

@
MORE SPECIFIC ON DANGERS TO CDA IF PARA2 ADOPTED, BHOI

SAID YOUR REPLY WOULD BE TREATED WITH ABSOLUTE CONFIDENCE,

‘HE IS OEVIOUSLY AWARE OF DIFFICULTIES WITH QUESEC NOT/NOT

ONLY FROM OUR REPRESENTATIONS BUT ALSO BECAUSE HE HAS VISITED

HIS BROTHER, A MEDICAL DOCTOR, WHO EMIGRATED TO MTL.

7.GRATEFUL FOR EXTRA COPIES OF FEDERALISM AND INTERNATL ’

RELATIONS AND ANY DOCUS ISSUED AT END OF VIENNA CONFERENCE
ee

SUMMARIZING VARIOUS LEGAL POSITIONS COUNTRIES TOOK ON

ARTICLES, ;
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hr, Mex i, Wersho?, Getey
0/6 Mire S, Caplan,
371 Wanton
CTTAWAe

Dear Kr, Wershof,

Hany theres for your telegram. You wili doubtless be interested

(though imxdly surprised) to learn thet the Minister hag approved Mr. Cedews's
recomeriation that you be Head of the Canadian Delegation to the secon
seasion of the Law of Treaties conference, The Minister has slao approved

& proposal that the Velegetion censiat of, in addition te yourssif, two

officers for the entire period of the secon! session and a third of fleer

who would be present forthe first half of the seasion, tee. until the

Plenary vote on Article 5.

It is anticipated that Mr. Beesley will be the officer present

for the first half ef the Conferenge, that I will be one

CreesDe the Sas memes one se Robertson or Mrs Lapointe will
the other officer present for the full session, i should

however, that my participation in thisexercise Ansbecome subject to

Some undertalnty because of additional duties which have been azsiened to

me in the field of constitutional revision. Needless to say, I ahail be

most digappointed if my new duties should prevent me from taking in

|

a02
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OTTAWA,

2e de diciembre de 1968

Excelentisimo Sefior:

Tengo el honor de referirme a la Conferencia de las Na-

ciones Unidas sobre Derecho de Tratados, cuya segunda sesién

comenzar&é en abril de 1969. En particular quiero referirme

al Articulo 5 del Convenio propuesto para su adopcién por dicha
Conferencia,

El parrafo segundo del Articulo 5 se refiere a la prepa-

racién de tratados por los miembros de un Estado federal, £1
Gobierno canadiense ha estudiado meticulosamente este pd4rrafo

y ha llegado a la conclusién que su incorporacién en el Conve-

nio propuesto seria indeseable desde el punto de vista legal
y de politica, 51 Encargado de Asuntos a.i. canadiense en

Quito, Sr. GC. Cook, ha informado en detalle a los funciona-

rios del Ministerio a su cargo las razones que han conducido

a Canad4é a oponerse a esta disposicién, No deseo repetir es-

tas razones, excepto para mencionar que la objecién b4sica de

Canad& al parrafo propuesto es que ello llamaria a los Estados

a interpretar las constituciones internas de otros Estados fe-

derales, La preocupacién de Canad& sobre este p4rrafo es com-—

partida por muchos Estados federales.

El Sx. Cook ha transmitido a los funcionarios del Minis-

terio a su cargo la peticién de Canad4 del apoyo del Gobierno

del Ecuador en la supresién del parrafo en cuestién del pro-

puesto Convenio, Sin embargo, me estoy tomando la libertad de

informarle personalmente sobre la peticién de mi Gobierno en
este sentido y la importancia que mi Gobierno da a este punto,

Mi Gobierno agradeceria grandemente el apoyo prestado por el

Gobierno del Ecuador en este asunto.

En las conversaciones del Sr, Cook con funcionarios del

Ministerio a su cargo sobre el propuesto Convenio se hizo re-

ferencia a la redaccién preliminar del Articulo 49 que regula
la nulidad de tratados obtenidos mediante amenazas o el uso

de fuerza. Como el representante canadiense manifesté en la
primera sesién de la Conferencia, Canad&a se opone fuertemente
al uso de amenazas o fuerza para conseguir el consentimiento

de un Estado a la firma de un tratado excepto cuando estuviese

de conformidad con la Carta de las Naciones Unidas, Sin embar-—

go, el representante canadiense hizo notar también que estos
articulos y otros que tratan de la invalidez de tratados debe-
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rian estar acompafiados de una disposicién para la solucién im-
parcial de disputas que surjan de su aplicacién, 51 Gobierno

canadiense tiene grandes esperanzas en que el Convenio adop-

tade en la conferencia venidera incluye disposiciones satis-

factorias para la solucién imparcial de disputas, permitiendo

asi a Canad& apoyar ia inclusién de articulos relacionados con

la invalidez de tratados, incluyendo el articulo gue trata del

uso de fuerza.

Aprovecho esta oportunidad para reiterar a V.E, los sen-

timientos de mi mayor consideracién y estima.

INED BY“ORIGINAL

ITCHE ARBMITCH

Ministro de Asuntos Exteriores

(Secretary of State for External Affairs)

Excelentisimo Senor don

Rogelio Valdivieso Eguiguren

Ministro de Relaciones Exteriores

Quito, scuador
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Every few weeks since my original call on the Head of the Div-

ision for UN and OAS affairs, Ambassador Nicolas Silfa, I have nudged

him gently by telephone for a definitive informal responses to the rep~

resentations concerning Article 5 of the draft Convention on the Law of

Treaties I had made on Sept. 25. On November 22 I wrote him a pergonal

note , enclosing a copy of the White Paper "Federalism and International

Relations", in which he had previously expressed an interest, and reiter=

ating our interest in an early response. In acknowledging my letter on Dec.

5, Ambassador Silfa suggested that I write a formal note to the Minister

covering the whole matter. I telephoned him immediately to explain that

my instructions were to take the matter up informally and that there was

nothing I could add to the Aide Memoire and my personal letter to him of

September 26. He suggested a call on the Minister to which I agreed, al-
though it shouldn't have been necesaary. However, it appeared we were get~

ting nowhere by the approach suggested in your letter No. L-737 (M) of
Sept. 10 3 1968. .

I called on the Minister this morning and made a capsule pre~

sentation of our "cage", the significance of which he appeared to grasp

readily. He called in his senior legal advisor and told him he"agreed

completely" with oub position and asked him to see that the Dominican

delegate was instructed accordingly. I subsequently spent a half-hour
with the latter to make sure he understood our wishes regarding procedur~ —

al voting and opposition to Article 5 as a whole, if it should come to

thats He promised to include specific instructions on all the points made.

After my experiende with Ambassador Silfa, I propose to follew up period~

ieally until assured that these instructions have actually be sent.

Incidentally, the Minister mentioned that the Dominican vote

against paragraph two.at. the first session had been due to considerations

with respect to recognition of East Germanye

JAN 7 969

1
&

«D. Ross
Charge d'Affaires asisIn Leg

Department. tee Division
ernal Affairsif ir 002546
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Your letter L-917 October 10 and our: Numéro Sb ov.
Letter 525 November 29, 1968.

Law of Treaties Conference.

the American proposal.

he would call us in-when

, | had not, in fact, been sent.

, Ad |

DATE December 19, 1968

. FILE DOSSIER

OTTAWA

26 -3-S7E
MISSION 204. :

3Z

2e +=We went on to outline the Canadian position regarding an
_ Article providing for the compulsory settlement of disputes over the

invalidity and termination of treaties, and asked whether the thirteen-

power proposal had attracted much support from African and Asian countries.

Professor Riphagen said that so far there had not been much evidence of

support for it but, on the other hand, very little had been done to elicit

support. Recently, however, he had personally spoken to a senior official

from Thailand and had interested the latter in the proposal,

Riphagen went on to say that he hoped Canada might be able to lobby on

behalf of the thirteen-power proposal, to which we replied as instructed

in paragraph 4 of your letter under reference.

the point and welcomed this indication of our position.

\
\

We saw Professor Riphagen yesterday following his return from

Strasbourg, and conveyed to him.the personal regards of Mr. Beesley as

well as expressing your thanks for the encouraging attitude Professor

Riphagen had indicated earlier, as a result of our representations
concerning Article 5 of the draft Convention.

Professor

Professor Rbphagen grasped

He said that the.

U.S.A. had not pursued its proposal.and that the letter which had been

fo | ‘prepared in Washington D.C., intended for all the heads of delegations,
He continued that the U.N. Secretariat had

produced working papers on this subject, one of which resembled very much
(The Secretariat papers have only been shown to

he had any further information,

AK Ox Lahn,

the four great powers, but the officer dealing with legal matters in the

Dutch mission in New York had managed to obtain a copy on an unofficial

4 ‘basis)s Professor Riphagen was glad, he said, that the American proposal

{nad been shelved, and hoped that the Secretariat's work in this area might
advance matters. He intends to. pursue the subject in January, and said

3. Finally, we learned that the hearing by the International Court

of the Barcelona Traction case has been delayed, and it now appears

definite that Professor Riphagen will be unable to head the Dutch

delegation to the forthe oming Vienna Conference,
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We saw Professor Riphagen yesterday following his return from .
Strasbourg, and conveyed to him the personal regards of Mr. Beesley as

well as expressing: your thanks for thé encouraging attitude Professor

. Riphagen had indicated earlier, as a result of our representations

concerning Article 5 of the draft Conventions

2. - We went on to outline the Canadian position regarding an
Article providing for the compulsory settlement of disputes over the

' invalidity and termination of treaties, and asked whether the thirteen-

“power proposal had attracted much support from African and Asian countries.

Professor Riphagen said that so far there had not been much evidence of

support for it but, on the other hand, very little had been done to elicit.
support. Recently, however, he had personally spoken to a senior official |
fron Thailand and had interested the latter in the proposal. Professor

Riphagen went on to say that he hoped Canada might be able to lobby on

behalf of the thirteen-power proposal, to which we replied as instructed

in paragraph 4 of your letter under reference. Professor Riphagen grasped

the point and welcomed this indication of our position. He said that the

‘U.S.A. had not pursued its proposal and that the letter which had been

prepared in Washington D.C., intended for all the heads of delegations,

had not, in fact, been sent. He continued that the U,N. Secretariat had

- produced working papers on this subject, one of which resembled very much

the American proposal. (The Secretariat papers have only been show to

the four great powers, but the officer dealing with legal matters in the

Dutch mission in New York had managed to obtain a copy on an unofficial

basis), Professor Riphagen was glad, he said, that the American proposal

had been shelved, and hoped that the Secretariat's work in this area might

advance matters. He intends to pursue the subject in January, and said

he would call us in when he had any further information.

Se Finally, we learned that the hearing by the International Court

of the Barcelona Traction case has been delayed, and it now appears

definite that Professor Riphagen will be wmable to head the Dutch

delegation to the forthcoming Vienna. Conference.

Enba ssy *
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TO EXTER 26@ PRIORITY

REF OURLET 392 S=P25

LAY TREATY CONFEREWCE

RECEIVED VERBAL ASSURANC 3 TODAY FROM MIWISTER AND HEAD OF LEGAL DIV

MFA COMPLETE SUPPORT OF CON POSITION ARTICLE 5 AND THAT SPECIFIC

INSTRUCTIONS TO THIS EFFECT WOULD BE PREPARED FOR DOMINICAN DEL.

SE, Vea L2 
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INFO BRU LDN WSHDC PRMNY TT COPEN DE HAGUE /

REF NOTRETEL 4613 DEC13

CONFERENCE SUR LE DROIT DES TRAITES

RENTRE HIER DUN VOYAGE A LETRANGER,GOLSONG DU SERVICE JURIDIQUE

DU CONSEIL DE LEUROPE NOUS APPRENAIT QUUNE LETTRE SERA ENVOYEE

CkS JOURS-CI INVITANT LES GOVTS INTERESSES A SE FAIRE REPRESENTER

A UNE REUNION DU GROUPE OCCIDENTAL SUI AURA LIEU A PARIS LES 6

ET 7 FEVRIER PROCHAIN.LA REUNION POURRAIT ETRE PROLONGEE AU

BESOIN DUNE JOURNEE

2eIL SEMBLE QUE GOLSONG AGIRA ENCORE UNE FOIS COMME SECRETAIRE

LORS DE CETTE REUNION DU GROUPE OCCIDENTAL.LA DOCUMENTATION POUR

LA REUNION EST DEJA EN VOIE DE PREPARATION ET CEST AINSI QUE,

SELON GOLSONG,LES ANERICAINS ONT DEJA SOUNIS DES DOCUMENTS DE TRAVAIL

POUR FINS DE DISCUSSION.LES AUTRES PAYS MEMBRES SONT INVITES

A EN FAIRE AUTANT ET LE SECRETARIAT JURIDIQUE DU CONSEIL DE LEUROPE

SE FERA UN PLAISIR DENVOYER AUX PAYS INTERESSES TOUTE PROPOSITION

OU SUGGESTION QUE LE CDA VOUDRAIT PRESENTER A LA REUNION DE FEVRIER.

®O 4 )¥ . 002550
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NUMBER
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DISTRIBUTION
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You asked for our comments on the above item which is referred

to in the annotated Provisional Agenda for the Commonwealth Prime

Ministers’ Meeting, especially with respect to the United Nations Convene

tion relating to land-locked countries.

26 On February 10, 1965 the United Nations General Assembly

decided to convene an international conference to consider the question
of transit trade of land-locked countries and. to embody the results in

an International Convention. This decision was taken in pursuance of a
resolution adopted by the first UNCTAD at Geneva in June 1964. The
United Nations Conference took place in New York from June 7 to July 8,

1965. Representatives of 56 states were present at the meeting, incl-

uding those of the following nine Commonwealth countries: India, Kenya,
Malawi, Nigeria, Pakistan, Uganda, United Kingdom, Tanzania and Zambia.

Among the 11 governments which designated observers to the Conference

were those of Commonwealth members Australia and Ghana. Canada did not

take part in the Conference in any way. .

3e On the basia of its deliberations the Conference prepared a

Convention on Transit Trade of Landwlocked States which was adopted on
Jaly 8, 1965 and opened for ratification and accession by all members

of the United Nations, or of any of the specialized agencies, or parties

to the Statute of the International Court of Justice and by any other

state invited by the United Nations General Assembly to become a party.
fo date the Convention has been ratified or acceded to by 42 states;

Canada is not among them. The Convention came into force ou June 9,

1967.

Legal Division.
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CONFIDENTIAL

December 16, 1968

MEMORANDUM FOR THE MINISTER

Law of Treaties - Federal States Article

Ecuador is one of approximately seventy states whose support
we are seeking for the deletion of the federal states article from the

draft Convention on the Law of Treaties to be adopted in May of 1969.

At the first session of the treaties conference, Ecuador voted
to retain the federal states article. However our Chargé d'Affaires in

Quito informs us that, as a result of the representations he has made,
officials in the Ecuador Foreign Ministry have come around to the view
that the federal states article should be deleted. A senior legal adviser

in the Ecuadorian Foreign Ministry has informed our Chargé that Canada's
request for Ecuador's support on this issue would be greatly strengthened

if you were to write direct to the Foreign Minister of Ecuador concerning
this issue and that, in the absence of such a letter, our chances of
obtaining Ecuador's support are poor. The significance of this issue to

Canada would appear to justify a personal letter from you to the Foreign

Minister of Ecuador.

Ecuador is known to attach importance to the adoption of an

article declaring that treaties concluded by the threat or use of force

are void. This is related to a territorial dispute between Ecuador and

Perue Any request to Ecuador for support on the federal states article

should therefore be accompanied by some reference to Canada's position

on the use of force article.

Attached for your signature, if you approve, is a letter from

you to the Foreign Minister of Ecuador requesting Ecuador's support for

the deletion of the federal states article and expressing Canada's

eee 2
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approval in principle of an article on the use of force, subject

to acceptance of a satisfectory procedure for the settlement of

disputes arising from the application of that article.

The letter to Senor Valdivieso Eguiguren has been

prepared in Spanishe The English text of the letter is attached,
however, for your informations

nd
MC.
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approvel in priasipleof a article on the use af forse, subject

te meeptance of « sebisfaciery procedure fer the settleamt of
disputes arising fren the asplieetion of thet artisie.

Tee letter to Senay YaldivieseSguigures bes bees

prepared in Spanish. The Saglish text of the letter is atisehed,
however, fer your information.

M. CADIE

ae.
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MEMORANDUM

i, Commonwealth Division. . secuRTTY CONFID)

December 16, 1
rom «Legal, Division. Pe ae
De NUMBER

rererence Cornett - Clark Telephone Conversation, Numéro

peience December 13, 1968, FILE DOSSIER

suect Paragraph on Commonwealth Secretariat Legal a aes 2B | = Le
Sotet Section for Prime Minister's Advance Briefing Notes. RISSIOR

A"
ENCLOSURES }
Annexes

1 eee As you requested we are forwarding herewith, as set out
below, a summary of our submission on the item &

egal Section in the Commonwealth Secretariat which was prepared
for the Commonwealth Prime Ministers! Meeting brief,

DISTRIBUTION

26 The original proposal for a Commonwealth Secretariat

Legal Section had in mind a modest, pragmatically limited, legal

liaison office between Commonwealth governments to be lecated in

Marlborough House and costing only some $57,000. per year of which
Canada's share would be about $11,200, This was generally accept—

able to us. We are not however enthusiastic about the new concept,
which envisages semi-automatic evolution into a more antonomous

Law Institution "with a prestige and vitality of its own", and

initially costing nearly twice as much, We would like to ensure

that the Legal Section does not duplicate any of the present or

planned fimetions of any other Commonwealth legal institutions. We

would also want to keep the operation of the Section under review

so that its development would depend on recognized success in each
stage of its activities, proven need for expansion and general
agreement among Commonwealth countries that growth was justified.

The terms of reference of the Legal Section showld clearly identify

its limited nature and separate those activities which might be

undertaken in the future from those of direct concern at the pres-

ent time, ‘

M. D. COPITHORNE

Legal Division.

Ext, 407D/Bil. 
002556
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The Government of the United States has been

reviewing the results of the first session of the

United Nations Conference on the Law of Treaties

which was held in Vienna from March 26 to May 24,

1968. The work of the first session, in the view

of the Government of the United States, resulted

in a draft Convention that could constitute a

notable contribution to the development of inter-

national law.

| For the Convention to achieve this end, it must

win general acceptance among States. Despite its

many admirable aspects there is considerable doubt

whether, in its present form, the Convention will

be acceptable to a substantial number of States.

This doubt stems from the fact that the draft

articles which make up Part V on the Invalidity,

Termination and Suspension of the Operation of

Treaties provide a wide variety of grounds which a

State may invoke for impeaching the validity of a

treaty, terminating it, withdrawing from it or

suspending its operation, For some of these individual

grounds there is little State practice or precedent

and, as drafted, they provide inadequate and imprecise

guidelines for their invocation. There are no

provisions in the Convention as drafted which provide
4

+
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2

real protection against a party which misuses these

grounds. :

There are thirteen articles in Part V under

which unilateral claims of invalidity, ‘termination

and the like may be made and in which the broadly

stated grounds for claiming release from treaty

obligations if misused could give rise to bitter

disputes between States. Because these articles

are susceptible to abuse by a State which is unjusti-

fiably seeking to escape from its obligations under a

treaty and because there are no reliable. safeguards

against abuse there can be no doubt that, quarrels

of a serious nature and disrespect for treaty

obligations may result, :

The Government of the United States is certain

that the Government of Canada is equally concerned

with the threats to international peace and stable

treaty relations that abuse of these articles may

raise. The danger of a threat to the peace is

especially acute if treaties which establish a

boundary or territorial rights are involved.

The Government of the United States believes

that the essential means of dealing with this problem

is the adoption of an adequate procedure for the

settlement of disputes regarding the invalidity,

termination and suspension of treaties. |

Decision on this question was postponed at the

first session of the Conference and a nue of
|
{

1

pending amendments, for the inclusion of an

|

Article 62 bis, are to be taken up at the outset.of
1

i

|
t
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the second session, The new Article 62 bis contained

in Conference document a/cont ./39/0 .1/1.352/Rev.2

which was sponsored by the following thirteen States,

Central African Republic, Colombia, Dahomey, Denmark,

Finland, Gabon, Ivory Coast, Lebanon, ‘Madagascar,

Netherlands, Peru, Sweden and Tunisia, contains

conciliation and arbitration procedure for dealing

with disputes which may arise under Part V of the

draft Convention that would provide substantial

protection against abuse. The Government of the

United States intends to support such a proposal

at the second session and trusts that the Government —

of Canada has the same intention.
i

There are a few points on which the United States

considers the amendment could be improved. Most of

these are concerned with ensuring that the mechanics

of the procedure operate satisfactorily. These are

reflected in the proposed revision of the thirteen-State

Article 62 bis which is attached. The most substantial

changes proposed are the following: :

a. The duties of the Secretary General of

the United Nations are spelled out in more detail.

b. The original proposal was not designed

to handle disputes over multilateral treaties. Special

provision has been made for this purpose.

c. Time periods have been made more

precise to speed up the procedures, |

ad. A provision allowing f Conciliation
Commission to make interim reports land recommendations

to avoid injury to any party pendire settlement has

been included, |

|
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e. The time periods for selection of the

arbitral tribunal have been substantially reduced,

Iwo proposals for additional changes in the
emer eereneiltng, eee SPNACNcneon Re

thirteen-nation amendment were put forward in Vienna

which, while not included in the United States

revision, have substantial merit and deserve further
i

consideration. The first proposal is for the election
mec eee WOE Botte ne

of a small body of conclliators by the General
penny ne POSIT AON sa nat we nate

eS ane - OER aetna greta = AT Se SRNR REEb ye

Assembly, who would comprise the United ‘Nations

Coneiliators for Treaty Disputes. The Chairman and
non-national members of each five or seven-member

Conciliation Commission would be selected from this

group. One of the earlier 62 bis amendments was

based on this principle and there is much to recommend

it,

| The most important advantage would’ be the

| Interpretation and development of the complex legal .
| concepts contained in the Treaties Convention in an

lorderiy and integrated manner, Achievement of this
goal which seems of prime importance to the effective

implementation of the Treaties Convention is unlikely

when the Conciliation Commissions lack any continuity,

which will be the result under the present draft 62 bis.

An increase in overall efficiency of operation would

be a second and important advantage.

. {

The second proposal is to permit a Conciliation

Commission, with the consent of the parties to the
ane

proceeding, to seek an advisory opinion of the
wees pee

International Court of Justice when a proceeding
ee cremate see La A hn ot

involves a fundamental legal issue, Alclaim of
{
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invalidity, for example, on the ground of "jus cogens"

is a question on which the advice of the principal

judicial organ of the U.N. should be sought. By

making the request subject to the consent_ of the
re eencemmimerctmnae mrmamenes = ra casa

parties, the position of States which are opposed to

reliance upon Court proceedings would be protected
while States which agreed on the desirability of a

judicial opinion would be in a position to obtain one.

The Government of the United States hopes that

it will be possible to secure agreement upon a

draft Article 62 bis among the many States which

recognize the need for an adequate disputes-settlement

procedure and that all such States will join in
et,

Oct age oc amtepemsentn ss me TH

co-sponsoring § such an amendment . Accordingly, - it

requests the Government of Canada toGfeview the

attached revision, and alsozto consider whether

further revision to establish a small body of concili-

ators and to permit requests for advisory opinions to

the International Court of Justice should be permitted.

The Government of the United States would

appreciate receiving any suggestions. or comments

which the Government of Canada may wish to make

regarding the suggested revisions of Article 62 bis

and the two open questions on size and advisory

opinions. The Government of the United States hopes

that through an exchange of views a generally accept-

able disputes-settlement procedure can be worked out

} 002562
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1. Article 62 bis
(U.S, revision)

2. Copy of United
Nations document
A/CONF .39/c -1/L.352Rev.2New article 62 bis)

ena

{

'

Embassy of the United States of America
o

Ottawa, December 16, 1968,
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;

Article 62 bis* (U.S. revision) .

-

If the parties have been unable to agree, as

provided in Article 62, upon any means of reaching a

solution within four months following the date on

which the objection was raised, or if they have

agreed upon any means of settlement other: than

adjudication or arbitration and that means of

settlement has not led to a solution which has been

accepted by the parties within twelve months after

such agreement, any party may set in motion the

procedures specified in Annex I to the present

Convention by submitting a request to the Secretary -

General of the United Nations. !

Annex I |

(1) A permanent list of conciliators consisting of

qualified jurists shall be drawn up by thei Secretary -

General of the United Nations. To this end each

State Member of the United Nations and each party

to the present Convention shall be invited 'to nominate

two conciliators for a period of 5 years, which may
t

be renewed.

|
(2) The Secretary-General shall send a copy of any

{
request made pursuant to Article 62 bis to all parties

|
to the treaty together with a notice of the! date the

request was received, The Secretary-General shall
f

refer the dispute to a Conciliation Commission

established as follows.

*Changes have generally been underlined. However

rearrangements in the order of phrases and sentences

and minor verbal changes have not been underlined.
ee
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(a) If the dispute concerns a bilateral treaty,

each party shall appoint one coneiliator of its

own nationality chosen either from the list

referred to in paragraph (1) above or from

outside that list and one conciliator not of

its own nationality chosen from the list. A

fifth member, to serve as Chairman, shall be

chosen from the list by ma jority vote of the

other four members.

(bo) If the dispute concerns a multilateral

treaty, the party or parties on. one side of the

dispute shall appoint three conciliators of whom

at least two must be selected from the list and

no more than one of whom may be of the nation-

ality of the party or parties on that side.

The party or parties on the other side of the

dispute shall appoint three conciliators in the

same manner. A seventh member , | to serve as

Chairman, shall be chosen from the list by

majority vote of the other six members.

The conciliators chosen by. the parties shall

be appointed within a period of ninety days after

the receipt of the request by the Secretary

t

General, |

The conciliators shall appoint their

Chairman within sixty days after all of their

appointments are made.
|

If the appointment of any of the conciliators

or of the Chairman has not been |made within the

above-mentioned periods, it shall be made by the

{ 002565
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secretary General within thirty days after the

expiration of the applicable period.

Any of the periods within which appointments

must be made may be extended by agreement of all

of the parties to the dispute.:

(3) The Commission thus constituted‘ shall establish

the facts, determine the issues and make proposals to

the parties with a view to arriving at a friendly

settlement of the dispute. The Commission shall

establish its own procedure. Any party to the treaty

may make oral or written submissions: to the Commission.

Decisions and recommendations of the: Commission shall

be taken by majority vote. The Secretary General

shall provide the Commission with such assistance

and facilities as it may require and ‘shall prepare

draft rules of procedure. The expenses of the

Commission shall be borne by the United Nations in

accordance with applicable regulations of the United

Nations.

(4) The Commission at the request of a party to the

dispute may consider whether the circumstances of the

dispute justify provisional measures to preserve the

respective rights of the parties and may make interim

reports containing recommendations for this purpose.

The Commission shall be required to report within ~

twelve months of the selection of its chairman, Its

reports, which shall contain its conelusions regarding

_the facts and the issues as well as ats recommendations
for settlement of the dispute, shail be transmitted to

the Secretary General and to the parties.
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(5) In the event the parties do not agree to accept

the recommendations of the conciliation commission

within six months from the date of the commission's

report and have not agreed within that period to a

means of judicial settlement or to an extension of

the six-month period, any party to the dispute may

request the Secretary General to refer the dispute

to arbitration.

The Secretary General shall refer the dispute to

an arbitral tribunal of three members. One arbitrator

shall be appointed by the party or parties on each

Side of the dispute. The third member, who'shall

serve as Chairman, shall be appointed by the other

two members.

The arbitrators shall be appointed within a

period of sixty days from the date of the request to

the Secretary General. The Chairman shall be appointed

within a period of sixty days from the date of the

appointment of the arbitrators by the parties. If

the chairman or any of the arbitrators are not

appointed within the above-mentioned periods, the

appointments shall be made by the Secretary General

of the United Nations within thirty days of the

expiration of the appropriate applicable period. A

vacancy shall be filled in the manner specified for
|
|

\
the original appointment.

The arbitral tribunal shall establish its own
procedure. The decisions of the arbitral tribunal

shall be taken by a majority vote. The award shall

be binding and definitive. :
t
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MEMORANDUM

ie Commonwealth Division (Through Mr, Bissonnette) SECURITY CONFIDENTIAL

December 13, 1968.FROM Mr. LS. Clark ae sei 

NUMBER

rererence Your Memorandum of November 25, 1968. oe
Référence

FILE DOSSIER

SUBJECT Commonwealth PMS' Meeting + Briefing Material. eae a ae
sulet MISSION _

ENCLOSURES ae
Annexes

1

DISTRIBUTION

Attached, as requested, is our briefing paper on

ghnent

4. A. BEESLEY

Legal Division.

Ext. 407D/Bil. 
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jo Under-Secretary of State for External Affairs, SECURITY bee We Liege
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FILE Ct ey

OTTAWA. Sécurité

DATE D 1968.OM Canadian Unbassy, ROME. \ oe a
OM NUMBER G

RETSRENCE Our letter No. 836 ef December 9 and your = o U g
bie letter Ne. L=737(M) ef September 10, 1968. =~ FILE DOSSIER

e'D

Sone Law of Treaties Conference == Article 5 =o -4+e 6see 20-5=2—5 if
ENCLOSURES }
Annexes

We have been advised teday by Dr. Adelfo Maresca, Head of

the Legal Department of the Treaty Section of the Italian foreign Ministry,
DISTRIBUTION

Cdn Ambassador,

Copenhagen»

D

Ls

Ext. 407B/Bil.
(Admin. Services Div.)

that he is in complete agreement with the Canadian position on Article 5
of the draft Convention on the Law of Treaties. He will now submit his

recommendations te the Foreign Ministry's General Directorate for Political

Affairs and will give us a formal answer as seon as possible.

26 Dr. Maresca, who was the second-ranking member of the Italian

delegation to the first session of the international conference, made a

number of flattering remarks (beyond what is normal even by Italian
standards) with respect te the expertise of Mr. Wershof, the Head of the

Canadian delegation te the first session.

The Embassy
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December 12, 1968

MEMORANDUM FOR THE MINISTER

U.N. Conference on the Law of Treaties

Second Session - t Delegation

As you know, the second session of the U.N. Conference

on the Law of Treaties is to take place in Vienna from April 9
to May 21, 1969. In earlier memoranda to you|in connection with

this Conference, I have referred to the issue|of the federal

states Article, which is of particular concern to Canada and upon

which you have authorized representations to a large number

friendly governments, and to the issue of the |peaceful settlement

of disputes arising in connection with the invalidity and termi-

nation of treaties, which may be discussed at |the forthcoming

Commonwealth Prime Ministers‘ Conference. This memorandum requests

your approval for the size and composition of the Canadian Delegation

to the second session of this Conference.

2. During the nine-week first session| of the Conference,

earlier this year, it met in Committee of the Whole and dealt with

almost 85 Articles. The second session, in contrast, will last
only six weeks. The first two weeks will be devoted to further

discussion in Committee of the Whole in an attempt to resolve
particularly difficult issues, especially the question of the

peaceful settlement of disputes. In the final |four weeks the

Conference will meet in Plenary session to review and either

adopt or reject all Articles of the proposed Cdavention. It is
expected that the vote on Article 5, which contains the paragraph

on federal states, will take place during the third week of the

Conference.

3. Our experience at the first session| indicates that,

under ordinary circumstances, a delegation of three officers is

required. Certainly a delegation of at least this size would

appear appropriate in view of the more intense pace of the second

session. Moreover, the first three weeks of the second session

will be particularly active for the Canadian delegation because,

in addition to participating in general western |efforts in Committee

to secure satisfactory Articles on the settlement of disputes and

other unresolved issues, the Canadian delegation will be required
during this period to carry out very active lobbying on Article 5,

the federal states Article.

002576

~ -
vn OR ese | he 

7 ” *

: -“



~

2-

4. I recommend therefore that the d

up of at least three officers who would be p

six weeks, plus a fourth who would be presen

of the Conference, until the Plenary vote on

5. If you agree with the foregoing,

H. Wershof, Q.C., former Assistant Under-Sec

Adviser and at present Canadian Ambassador t

Head of the Canadian Delegation to the first

Conference, be Head of Delegation for the se

remaining three members of the delegation wo

officers of the Department in Ottawa and at

have experience in this subject.

6.

the foregoing proposals.

falls entirely within the field of responsib

of External Affairs, it would not appear nec

matter to Cabinet for decision.

I should be grateful to know whe

As the subject matt
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elegation be made

resent for the full

t for the first haif

Article 5.

L recommend that Max

retary and Legal

Oo Denmark, who was

session of this

cond session, The

uld be drawn from

our posts abroad who

ther you agree with

ter of this Conference

tlity of the Department

essary to refer this

q.C.
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10 The Under-Secretary of State for External Affairs, SECURITY

A OTTAWA. Sécurité UNCLASSIFIED

FROM ‘The Canadian Embassy, __ DATE Decenber 12th, 1968,
De SAN JOSE, . . . NUMBER
REFERENCE Numéro 360
Référence Our Letter No, 276 of September 28th

a FILE DOSSIER

- United Nations Law of Treaties ~ Second Session OTTAWA sSUBJECT ’ oe fe
Sujet Vienna, April and May, 1969 AO W3-“/-G

. MISSION 6

57 1 |
ENCLOSURES { \
Annexes

DISTRIBUTION . In your telegram No, L-683 of August 19th, 1968 you asked if we
could determine whether Nicaragua, El Salvador and Panama intend to send

representatives to the above conference, Nicaragua has replied in the

affirmative, We have no definite replies from EL. Salvador and Panama and

have written again to thosecountries, =

ri

{

A
4 DNA (Q 002578
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_ PA B
Fil COPEN DEC12/68 CONFD NO/NO STANDARDTO IT EXTER 545 DE HAGUE | are “46 |
LEGAL DIV DE WERSHOF 

maZaeGaA

REF QUITO LET 181 Novag 
| |

LAW OF TREATIES ARTICLES 5 AND 49

HAVE JUST RECEIVED REFLET WHICH SUGGESTS ECUADOR MIGHT HELP US

ON ARTICLE 5 IF WE SHOW SYMPATHY FOR ECUADOR POSITION ON ARTICLE

439.1 DO NOT/NOT KNOW WHICH PART OF THAT POSITION THEY MEAN.SEE THEIR

LENGTHY SPEECH IN SUMMARY RECORD OF 48TH MTG.

2eFIRST POSSIBILITY IS THAT THEY MEAN AMENDMENT L27. CDA OPENLY

AND STRONGLY OPPOSED THIS AND IT WAS NOT/NOT PRESSED TO A VOTE;

INSTEAD THE CITEE OF WHOLE APPROVED A DRAFT DECLARATION CONDEMNING

USE OF ANY FORM OF PRESSURE IN TREATY NEGOTIATIONS, THIS WAS A

_ fannie TO WHICH NO/NO ONE OBJECTED AND IT WOULD BE SURPRISING

Or

p

IF ECUADOR WISHES TO REOPEN ISSUE.

3.SECOND AND

1

t
4

ORE LIKELY POSSIBILITY IS THAT THEY MEAN L289.CDA

DID NOT/NOT SPEAK AGAINST IT BUT ABSTAINED IN ROLL- CALL VOTE,

UK VOTED AGAINST WHILE FRANCE AND USA ABSTAINED.THIS AMENDMENT

WAS ADOPTED AND INCORPORATED IN TEXT OF ARTICLE 49 WHICH CITEE OF

WHOLE LATER APPROVED UNANIMOUSLY. ALTHOUGH WE DID NOT /NOT LIKE

L289 I DCUBT THAT CDA HAS ANY THOUGHT OF REOPENING THIS ISSUE.

4.ALTHOUGH SUCH BARGAINING IS DISTASTEFUL IT MAY BE THAT Tou

COULD TELL ECUADOR THAT IN THE LIGHT OF THE DEBATE WE ACCEPT THEIR
POSITION ON L289 AND ARE PREPARED TO VOTE IN PLENARY FOR ARTICLE

49CAND OF COURSE FOR DRAFT DECLARATION) IN FORM APPROVED BY

CITEE OF WHOLE-SUBJ ONLY CSO FAR AS ARTICLE 49 IS CONCERNED) To

GENERAL CDN RESERVATION ON NEED FOR SATISFACTORY SETTLEMENT OF

DISPUTES PROCEDURE RELATING To NUMEROUS ARTICLES IN PART v.

Q 1) Q /) 
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LAW OF TREATIES CONFERENCE

KEARNEY OF LEGAL ADVISERS OFFICE IN STATE DEPT TOLD US 
TODAY THAT,

WHILE FINAL DECISIONS PROBABLY STILL REMAINED TO 
BE TAKEN, HE

UNDERSTOOD DATES OF FEB6,7 AND 8 TO BE FAIRLY F
IRM-HE ALSO

MENTIONED THAT BRITS ARE LIKELY 16 ORGANIZE PREL
IMINARY MTG OF

OLD COMWEL COUNTRIES PLUS USA WHICH WOULD BE HELD EARLY
 IN SAME WEEKS

002582

walir |



\| ale

( Depth very heer the Access to Information Act -
% r ie ie ertu de la Loi sur l'accés a l'information

CMY To EPSo SEITE
J. Vtg,

ACTION COpy _

ks VAs aro
2 oe

002583



TO

hs. toeaT

TT COPEN

FR YOU

AISA NON

ARMHUT PR

CHLTUR

SENATE

ENCO

‘ulp

S264

ISNY. LD

TEL Li161

EATIE 0

TAT DMPA

NPOSATS FOP

AUTON O

OUNCILS

SAAT

TICLE 5..TO REIN

Do nt disclosed under the Access to Information Act -

. Docunjent divulgué en a sur l'accés @ l'information

Cry Lo Gissoe en

ACTION copy

|Bee chi \ UAPhe ger:
\ a7a

ks ee eae

abs

T PRELIMINARY MTGS PROPOSED POR PARIS I

ON LAY OF TR S CONF Ee THI

TO- DEV »HEAD 1 DI ) 70 IN,

DIV MFA,DURING DISCUSSION OF: BELGI

Or pr
Wr i + °

ERVIEW AFTER LEA 4 DE OUGHT

SEEKING MINISTERIA F OF BELGIAN POSIT

TIL. SHORTLY “BEF OR T VIENN CONF .

CARIOUS POSTTIO L@TAN GOUT LL

EVISING TA STITUTION TO-GIVE G

TO FLEM PF LINGUISTIC CO ES.

iT BECOME LESS EASY: FOR BELGI VTOT l

IONE ULT L l i

192 NOVI5).1 LE sD .OPPO

Tt e POST Brin 5
J i 5 J

002584



Document disclosed under the Access to information Act -

¢ 7 Document divulgué en vertu de la Loi sur I'accés a I'informatio:

002585

eee



Ne tea = | ADSCUINCRDaieclocearUnderihe dctecein Information Accom
iocument disclosed/under the Access to Information Act -

Document divwleus af vertu de la Lof sur l'accés a l'informati
a

/

&

1002586



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés @ l'informat

CONFIDENTIAL eee ; ‘
on : : ;

om

Boe Canberra, Ottawa and Wellington should know that the Old
Commonwealth subport us on all the major issues, The possibility
Of separate consultations with them and the Americans after’ the
Prime Minister's Conference is being discussed in New York,:

5. -You may, as necessary, draw on the following talking points, ine
in addition to those in paragraph 3 above, f "a

7

We attach the greatest importance to the Conference and will

continue to do our best to work for a successful outcome, It is
vital to maintain the stability of treaties as a bulwark of peac

in vresent world circumstances. Our main aia is to. achieve a

Convention which is generally accepable and which no larre section

of the international community Tinds itself unable to ravify,
the most fundamental issue is the provision of satisfactory
procedures for the settlement of disputes arising out of the

application or interpretation of those Articles of the Convention ,
which relate to the invalidity and termination of treaties, Pea

is in the interest of ell the particinants in the Confereice that

there should be independent and automatic procedures for settling
disputes of this nature, given the imvortance and significance of

treaty relationships in the contemporary world, and the risk that &

failure to vrovide such procedures would encourage States to me
invoke spurious grounds of invalidity or termination. We had a

eee to be able to hold informal consultations with the Common-

alth before the first session of the Conference, but unfortunately’
irene was not enough time, We think that it would be very
helvful to exchange views before the second session and the “gee
Prime Ministers’ Conference offers a suitable opportunity, ‘ i

BACKGROUND ; : E

6. At its second session, from 9 Avril to 21-liay, 1969 (also
in Vienna), the Conference on the Law Of Treaties will complete
che study by the Committee of the Whole of the International.

t Commission's draft Articles to which’ the first Session, was

st exclusively devoted. The whole draft will then ae

amined in Plenary. : :

Ts Prom our point of view (and that of other Western Hureze toga
the most important Single issue is the question of vroviding
adequate procedures for the independent adjudication of disputes’

arising out of the apvlication or interpretation of those :

articles in. the Convention which govern ‘the invalidity of treaties,

A number of these erticles would in effect permit States 3

miiateraily to claim, by applying largely subjective eri.teria,
baat particular treaties are null and void, Draft Article 62,

the only one providing for any such procedures is. totally «.:
inadequate in the form approved by the Committee of the Whole,
‘In the event of objection to a clain of invalidity; it simoly ©
vrovides that “the parties shall seek a solution ‘hvough the. :

_ means indicated in Article 33 of the Charter of the United’
Nations" which are too general to help. Unless “the presen’
provisions can be inproved, Her Majesty" s Govaepmene. may b
unable. ee parity the Veen .

CONFIDENTIAL
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BUREAU DES TRADUCTIONS

DIVISION DES sei ETRANGERES~ rh

Et so g-1- on
See Fu,

YOUR NO. DEPARTMENT DIVISION/ BRANCH city Ni Posen
VOTRE NO MINISTERE DIVISION/DIRECTION LTE

= External Affairs Legal Div. Ottawa

OUR NO. LANGUAGE TRANSLATOR (INITIALS) DATE it
NOTRE NO LANGUE TRADUCTEUR (INITIALES) |

5894-1 Spanish Ties | December 11, 1968
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.. BEESLEY.

Fi PRMNY DEC11/68 RESTR NO/NO STANDARD

TO EXTER 4434

INFO BRU LDN PARIS WSHDC TT COPEN DE HAGUE

REF YOURTEL L1161 DEC9

LAW OF TREATIES CONFERENCE

FURTHER TO REFTEL WE HAVE DISCUSSED DATES OF PARIS MIGS WITH

INTERESTED LOCAL WESTERN MISSIONS,ON DELS OF WHICH THERE ARE

MANY PARTICIPATING IN VIENN CONFERENCE.

2eLOCAL CONSENSUS IS THAT THE DATES OF FEB6,7 AND POSSIBLY 8

HAVE NOT/NOT YET BEEN FIXED.NEVERTHELESS THERE IS APPARENTLY

STRONG SUPPORT AMONG WESTERN EUROPEANS FOR CONSULTATIONS AROUND

THAT TIME.

ie a jin 002593
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For translation into Spanish

Che Sercetarp of State for External Affairs

Canada
g RESoe) 7 ds

a
» is

OrTAWA,

Excellency,

I have the honour to refer to the United Nations Conference

on the Law of Treaties, the second session of which is to begin in

April 1969. In particular I refer to Article 5 of the proposed Convention

to be adopted by that Conference,

The second paragraph of Article 5 refers to treaty making by
members of a federal State, The Canadian Government has given careful
consideration to this paragraph and has concluded that its incorporation

in the proposed Convention would be undesirable from the viewpoint of

both law and policy. The Canadian Chargé d'Affaires aeie in Quito,

Mr. G. ©, Cook, has informed officials of. your Ministry in detail of the

reasons which lead Canada to oppose this provision. I shall not repeat

these reasons except to say that Canada's basic objection to the proposed

paragraph is that it will require States to interpret for themselves the

internal constitutions of other federal States, Canada's concern over

this paragraph is shared by many federal States,

Mr. Cook has transmitted to officials of your Ministry Canada's

request for the support of the Government of Ecuador for the deletion of

the paragraph in question from the proposed Convention. I am taking the

liberty of writing to you in this connection, however, to inform you

personally of my Government's request and of the importance which my

Government attaches to this.question. My Government would be most appre~

ciative of the support of the Government of Ecuador in this matter.

In Mr. Cook's discussions with officials of your Ministry

concerning the proposed Convention, reference has been made to draft

Article 49 which provides that treaties procured by the threat or use

oe 2

Excellentisimo Senor don

Rogelio Valdivieso Bguiguren

Ministro de Relaciones Exteriores

QUITO, Ecuador

002594
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of force are voide As the Canadian representative stated at the

first session of the conference, Canada strongly opposes the threat

or use of force, except in accordance with the Charter of the United

Nations, to secure the consent of a State to a treaty. The Canadian
representative also noted, however, that these and other articles on

the invalidity of treaties should be accompanied by a provision for

the impartial settlement of disputes arising from their application.

It is the earnest hope of the Canadian Government that the Convention

adopted at the forthcoming conference will include satisfactory

provisions for the impartial settlement of disputes, thus enabling
Canada to support the inclusion of articles concerning the invalidity

of treaties, including an article dealing with the use of forcee

fftranslation Service - please add appropriate Spanish

complimentary closing paragraph/ —

Yours sincerely,

(for signature by SSEA)
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MESSAGE

DATE FILE /DOSSIER SECURITY
I@ 20~3-1~6 SECURITE

10 DEC. 9Biroe EXTERNL OIT i 24 UNCLSFD.

NO PRECEDENCE

TO/A VIENNA Le1167 ROUTINE

INFO COPENHAGEN

BEF OURTEL Le973 OCTOBER 2)

LLL ELLE.
THAT THESE RESERVATIONS HAVE BEEN MADRE.

SUB/SUJ U.N.CONFERENCE ON THE LAW OF TREATIES - SECOND SESSION

IN AUDITION TO RESERVATIONS REQUESTED IN REFTEL, PLEASE RESERVE ADDITIONAL

ROOM WITH BATH FOR A PERIOD FEXXMBXY APRIL 7 TO MAY 3, PLEASE CONFIRM

AY

XX

DISTRIBUTION FINANCE DIV.(TRAVEL SECTION:MCCORD) (Done in Div,) NO STANDARD
LOCAL/ LOCALE

ORIGINATOR/ REDACTEUR DIVISION TELEPHONE APPROVED /AUTORISE

SIG eR ee see BEESUEY
cscs adeStANORD ZS... LEGAL P2506 | ea ewes | a,

002599EXT 18/BIL (REV 8/64)

(COMMUNICATIONS DIV)
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i

To Under-Secretary of State for External Affairs, securty = RESTRICTED
us OTTAWA.

DATE December 9, 1968.
BoM Canadian Embassy, ROME. ines av,

Numéro

aes © Your lettero, L-737(M) of September 10 and your
telegram No. 1-810 of September 16, 1968. FILS Bosse

OTTAWA

eae ~suet =~ Law of treaties Conference -~ Article 5. bo he 3 = 7
37. if]

ENCLOSURES zAnnexes ;

As requested, we have made appreaches to Italian, San Marine
and Halta officials and shall advise you when we receive formal replies.
During the course of his December 1 - 6 visit to Malta, the Ambassador

DISTRIBUTION discussed this question and left a note (with the Aide Memoire included
as an attachment) with the Secretary (Deputy Minister) for Commonwealth
and Foreign Affairs, Mr. Amate Gauci. Mr. Amate Gauci was not sure
whether Malta would be represented at the second session ef the Cenference.

a
Ce ‘ a,

The Embassy

J

A
UV

(9 ayo | ae 002600
Ext. 4078 /Bil. Deere Ate

(Admin, nee Div.)
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.

TO EXTER 4372 PRIORIT

GA XXIII: SIXTH CTTEE: WESTERN G CONSULT 2 LA TREAT

UX DEL INFORMED US THAT PLA A GOI 0 IN COUNCIL OF
2

JROPE-FOR-L OF TREAT G=0F ,OUP.-0F VIEN us G OULD

BE-ONE TO WHICH. QUOT HERS . UN AU f SLL A UROPE A

INVITED. MTG PLANNED TO*TAKE-PLA IN-PARIS FEB6-7 AND S.FULL A WAL
-———

HA OT/N OT YET -BE GIN = LS2EXPECT IRTLY.

2e SWE SUGGEST THA INVITATI TO CYPR IT AT SO

DIFFICULTY. BUT EL’ THOU THI ROBL C OU 5 T 0 FO

COUNCIL OFOMINISTERS GIVES -ITS APPROVAL.

of Or/e 002601
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DivYiaryMigr MESSAGE

FILE /DOSSIER SECURITY
nee 20n3e1=6 ae

EXTERNL OTT 9 DEO /68 5 Po RESTRICTED
FM/DE _ AZ

NO PRECEDENCE

TO/A BRUSSELS Iml161 PRIORITY

INFO _PERMISNY, LDN, COPEN, PARIS, WASHDC

MILL LE L.
REF YOURTEL 2330 DECEMBER 6

SUB/SUy LAW OF TREATIES CONFERENCE

BRITISH OFFICIALS IN LON HAVE INFORMED CDA HOUSE OF PROPOSAL TO HOLD

PRELIMINARY MEETINGS AMONG WESTERN EUROPEAN AND OTHERS GROUP ON LAW OF TREATIES

IN PARIS FEB. 6, 7 and POSSIBLY 8, AS WE ARE UNCERTAIN JUST HOW DEFINITE

THESE PLANS ARE, WE WOULD WELCOME ANY INFO BELGIANS ARE ABIE TO PROVIDE

CONCERNING THESE PROPOSED DISCUSSIONS,

FOR PERMISNY, LDN, PARIS, WASHDC, ~ GRATEFUL IF YOU COULD MAKE INQUIRIES TO

DETERMINE WHETHER MEETINGS AND DATES REFERRED TO ABOVE HAVE BEEN FIRMLY FIXED

KN
\

BY WEO GROUP

NS =" == —<——
DISTRIBUTION

LOCAL/ LOCALE HO STANDARD
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE

J. A. BEESLEY,
Driers siorecs tiock eR omens sah aco SEP GIG: ics case saat Rasa ic cusaderis Braet ace pase

Biotetes aS eST ANE ORD. $2S-0-+- rere IEGAL 2e5)06 er ae eee as

EXT 18/BIL (REV 5/64)

(COMMUNICATIONS DIV)
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@ legal Div./J.5,Stanford/ss

EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

MEMORANDUM RETURN FO LEGAL DIY. Dco

po Under-Secretary Seen CONFIDENTIAL

FROM legal Division ae Decenber 9, 1968
De NUMBER

Numéro
REFERENCE

seterence FILE DOSSIER
OTTAWA

SUBIECT Law of Treaties Conference - Article 5 RO-daiin6
uj 

MISSION

|
ENCLOSURES

Annexes

«2e

-- Attached for your signature, if you approve,

DISTRIBUTION

is a reply to the letter of November 27 to the Apostolic

~- Delegate (also attached) informing you of the Holy See's

intention to support the Canadian position on Article 5

at the second session of the Law of Treaties Conference.

J. A. BEES
LEY

legal Division.

Ext. 407D/Bil. 002604

(Admin, Services Dly.)
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Legal Div./

Ottawa,

le 9 décembre 1968

Excellence,

Jtai l*honneur dtaccuser réception

de votre lettre du 27 novembre, concernant le
paragraphe deux de l*Article 5 du projet de
Convention sur le Droit des Traités qui doit étre
soumis 4 la deuxiéme session de la Conférence des
Nations Unies sur le Droit des Traités.

Le gouvernement canadien est

reconnaissant au Saint-Siége pour son appui en
cette matiére. J*aimerais en outre vous
remercier pour l*intérét que vous avez bien
voulu manifester 4 l*égard de la demande de notre

gouvernement.

Veuillez agréer, Excellence, les

assurances de mon profond respect et de ma haute
considération.

Le Sous-secrétaire d*Etat
aux Affaires extérieures,

BM. CADIEUX

Son Excellence

Monseigneur Emanuele Clarizio

Délégué Apostolique au Canada
Avenue Manor

Rockcliffe Park

Ottawa 2, Ontario.

002605
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Legal Div./J.S,Stanford/zs

EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

MEMORANDUM

To eaieaceies: lb securTy =‘ CONFIDENTIAL
DATE

FROM legal Divisions , ae December 9, 1968
mf {

\ (AU Numéro
REFERENCE S

Référence ie a

OTTAWA 2 ee

ae Law of Treaties Conference - Article 5 Oak
MISSION a]

ENCLOSURES

Annexes

ce

-- Attached for your signature, if you approve,
DISTRIBUTION

Ext. 407A/Bil. he b

is a reply to the letter of November 27 to the Apostolic

Delegate (also attached) informing you of the Holy See's

intention to support the Canadian position on Article 5

at the second session of the Law of Treaties Conferences

legal Division.

002606
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Div. diary

£

(e
copy

Stanford)

PERSONAL - BY AIR BAG

Ottawa, December 6, 1968.

Mr. A.W, Robertson,

Canadian Permanent Mission to the

United Nations,

NEW YORK, N.Y.

Dear Ron,

My reply to your letter of November 22 is
necessarily meagre, at least so far, but because of the
time element involved I am sending now the little
information I do have. If I obtain any additional
information in time to be of use to you I will try to
phone it down.

Attached are lists of multilateral treaties

for which the U.N. is depositary and which have been signed

and/or ratified by Canada. These lists have been updated
to the present.

I have checked quickly through the files on the

ILO Conventions and the U.N. Human Rights Declaration, Covenants

and Conventions for the period 1965-1968. There is mch material

on both subjects reciting the Canadian Government's support for

the principles embodied in these documents and Canada's desire

to adhere to as many of the documents as is possible. The

difficulty has been the constitutional problem with which you

are only too familiar. I have been unable to find on these

files, however, any discussion of a change in approach of the

kind you mention in your letter.

I will keep looking, as time permits, and let you

know if I find anything.

Best regards,

a3, -<
oe)

TANFORY
002607
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’ ry id ¢

° ACTION cope

FM. BRU DEC6/68. CONFD

TO EXTER 2

Ler ourTEL 1904 ocTs

LA ORS TREATIES CONEE C
LAW 0 CONFE

WE HAVE JOINT APPOINTMENT. WI RR, LEGAL DIV AND F OURDI

EAD DIV NEXT T Ci2 ‘TO DISCUSS BELGIAN POSITION 0

ATT <M EM OT RE PRICENTED EP16¢

Q.1F YOU HAVE ANY INFO ABOUT: WESTERN -CONSULTATI TI

TN FTEL OR ANY OTHER POINT e MIGHT USEF L

CONVEY BY DECI1.



FM -BALRS DEC6/68 CONFD NO/NO ETANDARD

TO EXTEROTT 1214

REF OURTEL 991 SEP20 YOURTEL L769° AUGI2

LAW OF TREATIES CONFERENCE

DR PE LA GUARDIA LEGAL A Qo

TEMPORARY HEAD OF Ic EGAL DIV, HAD PREV.ITOU

ARGENTINAS POSITION ON PARA2 OF

CONVENTION. (SEE OUR

FULLY WITH VIEWS

REFTEL)SOr LA GUARDIA STAT

EXPRESSED. IN OUR AIDE}

Docume ft disclosed under the BECess to Information Act -

igs ever de Le ap l'accés a l'information
LAsbet i

J/TSOR AT MFA: CONFIRMED WHAT DR: CANDI OTTI,

SLY TOLD -US : REGARDING

= 

a a e
t

SUPPORT CDA IN OPPOSING PARA2
a ee

AT S -C OND

5 SHOULD THIS VOTE. BE DENTE

ARGENTINA HAD

WAS BECALISE OF SOMES OBSCURE PROCE

NOT/NOT NOW RECALL.

~DE LA

IN WINNING SUFFICIENT SUPPORT TO IBTAIN

SEC ONDV: CONFERENCE BECAUSE IT HAD BEEN

MAJORITY AT FIRST CONFERENGE, MOREOVER 0

ITS INCLUSTION WITH WHICH

UNDERSTOOD BY MOST COUNTRIES AND PARTIC

NOT/NOT HAVE A FEDERAL CONSTITUTION. HE

EFFORT TO MAKE OUR POSITION

3. AS FAR AS ARGENTINAS CONSTITUTION

PARAS DOES NOT/NOT CAUSE ANY PARTICUL

HAVE-NOT/NOT CONCLUDED ANY TR my
4 = 4

AND.UNDERSINCE: 1862 THEIR PRESENT -C:0

NOT/NOT DO SO,IF THEY WISHED.

0/4/p.

MOTE 0% PARA2;4ND IN VOTING FOR

VOTED FOR PARAS ON ONE OCCASTON AT

QUESTION

GUARDIA THOUGHT >THAT CDA WOULD HAV

Q U 9
i

HE BULLY AGREED “WE

4L POSITION Is

De HE SATD- THAT “REASON

FIRST-C ONF ERENCE

WHICH HE COULD

IEF ICULTY
Se eee

DELETION OF -PARA-2 AT

BY VERY LARGE
—

OPPOSING
uVTtPie CAD

Vis > PON

1OT/NOT WELT

LARLY BY THOSE Har DIDip

CLEAR TO THESE-COUNTRIES.

002609
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[ 1) HI FROM PESistay

BROOMS a co atte ols alsinSetal e's 00 esr eres rate ers alin eb (ein nisl cS e.sle'e win wi Kolin’ s cet s ow e's Air or

asa eis ate Sees MII C NR Maree ae PONCHO TTR Ee alee ciel s stie's odie oho eek e's No. kc |
The documents described below are for your information. Whe | 20-3 -l= ~6 }

ze pe {

Despatching Authority... / AW, Je Robertson Rte Scho eRe Tees i? | a“
i a.

Copies Description Also referred to:

Washington

Zh letter from Mr. Kearney/to Mr. Robertson
dated December 2, 1968

Received

nee 12 1968

In Lecal Division

Depa: tment cf External Affairs4

Ext. 250/Eng. (Rev. 10/51)

(Admin. Services Div.)

002610 —

(Instruction on Reverse Side)
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®

a: “s

INSTRUCTIONS

This form may be used in sending material for informational purposes from the

Department to posts abroad and vice versa.

This form should NOT be used to cover documents requiring action.

The name of the person responsible for authorizing the despatch of the

material should be shown opposite the words ‘‘Despatching Authority’”’. This

may be done by signature, name stamp or by any other suitable means.

. The form should bear the security classification of the material it covers.

. The column for ‘Copies’? should indicate the number of copies of each docu-

ment transmitted. The space for ‘‘No. of Enclosures’? should show the total

number of copies of all documents covered by the transmittal slip. This will

facilitate checking on despatch and receipt of mail.

002611
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DEPARTMENT OF STATE : -

Washington, D.C. 20520

December 2, 1968

A. W. J. Robertson, Esquire

First Secretary

Permanent Mission of Canada

to the United Nations

Dear Ron:

The enclosed papers represent our current
thinking on settlement of disputes, Although
I am writing Max directly, it occurred to me that

it would be useful for you to have a copy.

Sincerely,

ae)

J et.
Richard D. Kearney
Ambassador

Enclosure:

As stated

bee ; 002612 |

\
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Référence

SUBJECT

Sujet

MEMORANDUM

Document disclosed under the Access to information Act -
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EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

Commonwealth Division (through U,N.Division and securny RESTRICTED
legal Adviser) one

DATE December 4, 1968
Legal Division

Your memorandum of November 25, 1968

Commonwealth Prime Ministers' Meeting - Briefing es Ree
Material - Peaceful Settlement of Disputes. 6 5 =

NUMBER

Numéro

FILE DOSSIER

MISSION

S 7.
ENCLOSURES

Annexes

3

DISTRIBUTION

Ext, 407D/Bil.

(Admin, Services Div.)

In Annex A to your memorandum under referance it was proposed

that briefing material on the item "Peaceful Settlement of Uisputes" be
prepared by U.N. Division. Canada House in London has sincé reported,

however, the British proposal that discussion of this item be related

specifically to the disputes settlement provision of the proposed U.N.

Convention on the Law of Treaties (London telegram No.5693 of November 27.)

26 As this Division is responsible for matters related to the Law

of Treaties conference, we have prepared and attach a briefing paper, a

possible statement for use by the Prime Minister or senior official and

a list of talking points, all related to this item, Please inform us

should you require any additional material.

dA, BEESLEY

legal Divisions

002614
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provisions

invalidity

they

Weatern governments are of the view that certain
of the draft Convention

002616
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The requirement for compulsory settienent would not

relate to all articles of the convention, ouly those

relating to invalidity and termination of treaties

beganse these are the most important articles. Disputes

over other aspects of the treaties Convention, e.g.

interpretation, reservations ani cbjections, would remain

subject to satblenent by negotistien or otheragreed

procedures.

The grounis for invalidity and termination conteiued in

the draft articles, eog., error, fraui, corruption and

ecercion, are teken fron States’ internal lew of contracte.

Experience in the epplic-tion of these concepts in internal

lew confiras the importance of submitting disputes over

these iesues te independent adjudication, feiling successful

settionent byother means,

Bven with the greatest degree of good faith, it is

extremely difficult for a party to a tresty to determine

objectively whether euch subjective elements as errer,

corruption or fundamental change cf circuastances have

occurred in respect of that treaty; hence the interests of

basic justice require that the application of these articles

not be left to the unilateral ection of any party to a treaty

if Stetes are te be able to rely in confidence upon their

treaty relationships.

The importance of treaties in international relations is

002617
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inmereasing enormously. The proposed convention could

contribute materially to the developing world order, in

which so much of internztional lew is based on or derived

from bilateral end saltileteral treaties. Thus any action

by States which might ispair the stability and reliability

of treaty relationswould have adverse consequences for

the spirit of mutual confidence in inter-Gtate relations

which we all must seek to encourage,

Many governments have iodicsted thet the absence of a

compulsory settlesents provision would make the treaties

Convention unacceptable, Governments takingthispositica

finclude some of the world's nejor treaty~msking povers,

whose failurs te adhere to the tresties Convention would

delay, and possiblyprovent entirely, the incorporetioninte

general international law of the codifieation of treaty law

in which the whole of the international eowmnity has

participated.

Canada understands thereluctance of many States to subsit

to compelsery adjudication by the International Courtof

dastice. If the principle of cospulzery independent arbitre-

tien is agreed upon, however, it shouldbe possible te

eetablish either etanding or ad hos sdjudication machinery

which, in its composition, would metthe requirements of

allthe geographical areas and legal systexs of theworld,

002618
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Many Steties refuse te accept the compulscry adjudication

of disputes becaute they claim teat te do eo would impair their

nationel sovereignty. Buf if soversignequality means anything,

it meansequality before thelaw. The only wey in whieh middle

end smaller States can assure their equality before the law isto

assurethet, if necessary, their disputes with nore powerful States

may be subultted to independent adjudication. Failure to asaure

independent adjudication Invites the use of pressure and everci.on,

in their various foras, by the stronger State against the weaker

atthe two seek te ectile their dispute bilsterally. Om tue other

hand, knowledge that « dispute nay ultimately be referred to

independent adjudication willdo michto ensure that,in their

bilateral effortate resolve the dispute, the parties will act

responsibly in accordance withprinsiples of lawand quity.

Treaties are becoming an increasingly important elesent

inrelations between Statesand the application of theprinciple

of independent adjudication of disputes to the field of treaty

relations will be a large step toward giving real meaning to the

concept of sovereign equality of States.

002619
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Note -- Jan.8/69 sent photocopy of

t this memorandum, with Mr.Cadieux's

{ comments (or approval) to

Personnel Ops. Viv.

and Finance Div.(Travel Section (Mr.
MeCarda)

002620
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Référence

SUBJECT

Sujet

Document disclosed under the Access to inform

Documentidialgué sn wérucde tater emdvaeees

EXTERNAL AFFAIRS

usworanpunc(?-

Vaen-Secr tl (through the ibaa
[Rese -e, December , 1968

Received,
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Ext. 407A/Bil,

We should be grateful for your instructions concerning the size

and composition of the Canadian Delegation to the second session of the

U.N. Conference on the Law of Treaties which is to take place from April 9

to May 21, 1969. You will recall that during the first session MrsWershof

was Head of Delegation, For the first five weeks of the nine-week session

he was assisted by Mr, McKinnon; during the last four weeks, when the pace

of the conference quickened and the more controversial articles were being

discussed, Mr. McKinnon had to return to Geneva and Mr, Robertson from

New York and Mr, Stanford from this Division assisted Mr. Wershof.,

26 During the nine-week first session the conference sat in Committee

of the Whole and dealt with almost 85 articles (75 II€ articles plus several

new ones proposed by representatives). The second session will last only

six weeks, The first two weeks will be devoted to Committee of the Whole

discussion of those questions which were too difficult and controversial to

dispose of at the first session. These include disputes settlement, the

"all States" question and final clauses, During the final four weeks the

conference will meet in Plenary to dispose finally of all 75-80 articles.

36 Experience during the first five weeks of the first session

indicated that, even under normal conditions, a delegation of only two

persons was inadequate. The pace of the second session will be more intense

throughout the full six weeks than was the first sessione Moreover the

first three weeks of the second session will be particularly active for

the Canadian delegation because, in addition to participating in general

western efforts in Committee to secure satisfactory Articles on disputes

settlements and other unresolved issues, the Canadian delegation will be

required during this period to carry out very active lobbying on Article 5

(the federal States article) which will probably be voted upon in Plenary

during the third week of the sessions

Size

he It appears therefore that the delegation should be made up of
at least three persons who would be present for the full six weeks, plus

a fourth who would be present for the first part of-the Contovence 9 Lele

until the Plenary vote on Article 5«
j

o02
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- Composition

Be If you agree with the foregoing, the composition of the
Canadian delegation might be as follows:

Mr. Wershof, Head of Delegation - ufo

Mr. Beesley, to be present for the first 2-1/2 to 3 weeks,

to deal particularly with Article 5, ye

Mr. Stanford, (Head of Treaty Section) to be present for tb
the full session, 7

Mr.Robertson, (New York) if available’
OR Mr. Lapointe, (Geneva) if available V

to be present for the full session. However

if neither could be spared by his mission for

the full six weeks we would seek to have them

each attend for half the sessions

be On the basis of your comments on the foregoing proposals, we

shall prepare for your initials a memorandum to the Minister seeking

his approval for the size and composition of the Delegation. It would

not appear necessary to refer this matter to Cabinet for decision.

Hew titel
legal Division.
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5. ie agree with the foregoing, the composition of theCination Qildgetion eabe be on fatinnns
Br, Wershof, Head of Delegation

to be present for the first 2-1/2 to 3 weeksHea heselens te deal particulerly with Article 5,
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Your Excellency,

I have the honour to acknowledge Your Excellency's

letter of November 27 concerning paragraph two of Article 5

of the proposed Convention on the Law of Treaties to be consi-

dered at the forthcoming second session of the U.N. Conference

on the Lew of Treaties.

The Canadian Government is most grateful for the

support of the Holy See in respect of this question. In

addition I showld like to express my sincere appreciation

for the personal interest you have taken in this matter of

importance to Canada.

I remain, Your Excellency,

Yours very sincerely,

Under-Secretary.

His Excellency,

The Most Reverend Emaluele Clarisio,

Rockcliffe Park,

OPTAWA 2, Ontario.
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EXTERNAL AFFAIRS

The Under-Secretary of State

for External Affairs, Ottawa.

The Canadian Enbassy, The Hague.

Your letter L-917 October 10, 1968. \- f ae
r L-917 Oc

LAW OF TREATIES CONFERENCE

Court of Justice,

Document disclosed under the

Socumey dl €

FILE CHARGED Our

DATE November 29, 1968

NUMBER

Numéro. 6 Ss
FILE DOSSIER

OTTAWA

i

BEC LO

Mee

Received

In Legal Division
Department of Extariial Affairs

2084

When your letter under reference arrived, Professor

Riphagen was occupied with the North Sea Continental Shelf

case which was being heard, as you know, by the International

When we telephoned him last week to make

an appointment, the earliest that he could see us yas today

but we were not, unfortunately, able to keep the appointment

owing to the departure of the Ambassador and Mrs. Bull,

Professor Riphagen leaves for Strasbourg on Monday and will

not return until about December 12 and we will not, therefore,

have a chance to see him until that time.

1968

-/-6
T

| tami wnsin hacia?

002627



Document disclosed under the Access to information Act -

Docunientadivillgué An.vestu,devia, Loi Sym!'accés a l'information

Miss Uengh)
Hr Parry)

Conmenvealth Div,

U.N. Division i i at itel t i
002628



Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur I'accés a l'information

“B-< ComP OST lab

2 attach, therefore, for velease if yeu a

Ste une te) dole Cees anh ueatier elmanaahe 0 satu eae
wat hah wp douhh She seueaetig of detaiies diawussien of tht
by officials ab the tine of the Prive Micisters* —

telegram alse states, in reply to a query, cio taeda eae

a. meng western goveranents in Febreary,
prier to the second seseion of the tre:ties conference in April ead
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MESSAGE

DATE FILE7DOSSIER |S SECURITY© Sa SECURITE
ives 29 NOV SE ee.

EM/DE - 1968 57 CONFD.
NO PRECEDENCE

IDM L-1125 PRIORITY
TO/A

INFO WSHDC, PERMISNY, CNBRA, WIOTN, COPEN,

BAG: ROME(MALTA) CLMBO, NICOS,ISBAD, ACCRA,NROBI, LAGOS, DSLAM, PSPAN, GROTN,

KNGTN, DELHI, LKMPR

LLL LLL LLL.
DISTRIBUTION COMMONWEALTH DIV (MISS DENCH) PsC.0,(MR.ROBERTSON
LOCAL/LOCALE U,N,DIV. (MRs PARRY) PMO, (MR«LALONDE)

REE = YOURTEL 5693 NOV 27

SUB/SUY CoMWEL PRIME MINISTERS MIG: PEACEFUL SETTLEMENT OF DISPUTES AND LAW
OF TREATIES CONSULTATIONS,

ALTHOUGH WE ARE RELUCTANT TO ADD NEW ITEM TO ALREADY CROWDED AGENDA

WE WOULD HAVE NO OBJECTION TO PRIME MINISTERS DEALING BRIEFLY WITH DISPUTES

SETTLEMENT, IN LAW OF TREATIES CONTEXT, IF OTHERS AGREE, WE ASSUME PRINCIPAL

OBJECT IN RAISING THIS QUESTION AT P.M, LEVEL IS TO IMPRESS UPON DEVELOPING

COMWEL COUNTRIES IMPORTANCE WHICH WESTERN COUNTRIES ATTACH TO INCLUSION oF

SATISFACTORY DISPUTES ARTICLE IN LAW OF TREATIES CONVENTION, RATHER THAN TO

DISCUSS MECHANICS OF PROCEDURES, IF FURTHER DISCUSSION OF THIS TOPIC BY

OFFICIALS AT TIME OF BXMSX P.M,'S CONFERENCE IS TO TAKE PLACE WE ASSUME IT

WOULD BE IN CONTEXT OF GENERAL POLITICAL DISCUSSIONS, IN WHICH CASE age
smcimcoa COULD DISCUSS ITEM ON BEHALF OF CANADA EIS eae

vty even 4 secret cxovr 1s 10 Be omen 10 prscuss

QUESTION DURING PRIME MINISTERS' MEETING, WE WOULD CONSIUER SENDING WERSHOF,

HEAD OF CANADIAN DEL T0 TREATIES CONFERENCE, T0 LDN TO TAKE PART. WE

SERIOUSLY QUESTION, HOWEVER, NEED FOR DETAILED TECHNICAL DISCUSSIONS AMONG

mth

SS

KX Xd
done IN DIv,) NO STANDARD

ORIGINATOR/REDACTEUR DIVISION TELEPHONE
M. CAUT

EXT 18/BIL (REV 5/64)

(COMMUNICATIONS DIV)

ISE

veo AO ARATE OIE ABs LeGaL 25U06 | nen MeO AD OOK ice

i
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OFFICIALS AT TIME OF PRIME MINISTERS' CONFERENCE,

26 WITH RESPECT TO GENERAL PRELIMINARY MEETINGS ON LAW OF TREATIES

IN LONDON AND PARIS WEEK OF FEBRUARY 3 (PARA 2 REFTEL REFERS) WE AGREE THAT

MEETINGS OF KIND PLANNED BY BRITS AND WEO GROUP COULD BE MOST USEFUL IN

PREPARING WESTERN POSITION FOR SECOND SESSION OF LAW OF TREATIES CONFERENCE,

WE WOULD PROPOSE THAT WERSHOF AND STANFORD ATTEND THESE MEETINGS,

MLLLULLLELLLLL LILLE LLL ELLE
EXT 18A(5/

(comm's DIV= Ze ae
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FM KLMPR NOV29/68 CONFD

TO EXTEROTT 1399

REF YOURLET L-737(M)SEP19 OURTEL1173 OCTS YOURTEL L-916 OCT1Z

LAW OF TREATIES CONFERENCE-BURMA

IN RANGOON NOV19 JAMES CALLED ON U AUNG THANT, DEPUTY HEAD OF UN DIV

IN MFA TO MAKE REPRESENTATIONS RE PARA 2 OF ARTICLE 5 AND DELIVER

AIDE MEMOIRE.U AUNG THANT DID NOT/NOT KNOW WHETHER BURMA WOULD ATT-

END SECOND SESSION OF CONFERENCE BUT WAS INTERESTED IN ORAL PRESENT-

ATION AND HE PROMISED TO STUDY AIDE MEMOIRE CAREFULLY AND BRING IT

TO ATTN OF APPROPRIATE LEGAL AUTHORITIES IN BURMA.

i Ws: q A J 002632
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CONFIDENTIAL

November 29, 1968

MEMORANDUM FOR THE MINISTER

Commonwealth Prime Ministers! Meeting

This memorandum seeks your views on a proposal by Britain

that the forthcoming Commonwealth Prime Ministers! Meeting discuss

the inclusion in the proposed U.N. Convention on the Law of Treaties

of a requirement for the compulsory independent adjudication of

disputes arising out of the application of the Convention.

This topic is particularly important in the law of treaties

context because the new Convention will almost certainly contain a

great many provisions on the invalidity and termination of treaties,

€eZe on grounds such as fraud, coercion or changed circumstances,

which could give rise to serious abuse if they are not made subject

to independent adjudication. Such abuse could gravely undermine

treaty relations generally. For this reason many western countries

have stated they will not accept a treaties convention unless it

contains a requirement for compulsory independent settlement of

disputes. Eastern European governments oppose such a provision on

the ground that it is contrary to the sovereignty of States, Whether

such a provision is contained in the Convention will therefore depend

almost entirely on the position of the newer States.

The British proposal is that the Prime Ministers themselves

discuss the question briefly in their general review of the world

political situation and that the question be discussed further during

the week of the conference by senior officials.

The major factor against discussing the question during the

conference is the problem of time. As you know the conference agenda

is already crowded. However the importance of the topic would appear

to justify a brief discussion by Prime Ministers and senior officials.

/.2
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I attach, therefore, for release if you approve, a telegram

to London saying that we would not object to a brief discussion of

this item by Prime Ministers and senior officials if other countries

agree, but that we doubt the necessity of detailed discussion of this

question by officials at the time of the Prime Ministers' conference.
The telegram also states, in reply to a query, that Canala will take

part in preliminary discussions among western governments in February,
prior to the second session of the treaties conference in April and

Maye Canada participated in similar discussions earlier this year,

prior to the first session of the treaties conferences

ak
MC,
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DATE FILE /BOSSIER

st = 29 NOs
EXTERNL OTT

EM/DE 1968

NO PRECEDENCE

iN y 11125 PRIORITY
TO/A 

;

WSHDC, PERMISNY, CNBRA, WILGTN, COPEN.

(MALTA) CLMBO, NICOS,ISBAD, ACCRA,NROBI, LAGOS, DSLAM, PSPAN, GRGTN,

XNGTN, DELHI, LXVPR

i

MENTAL REPRESENTATIVES,SYS : 4COQULD DISCUSS ITEM ON BEHALF OF CANADA, _. :
SS ae ¢ IN UNLIKELY EVENT A SPECIAL GROUP IS TO BE FORMED TO DISCUSS

2

BEE YOURTEL 5693 NOV 27

SUBSUB/SUJ CoMIEL PRIME MINISTERS MIG: PEACEFUL SETTLEMENT OF DISPUTES AND LAW
OF TREATIES CONSULTATIONS

ALTHOUGH WE ARE RELUCTANT TO ADD NEW ITEM TO ALREADY CROWDED AGENDA

WS WOULD HAVE NO OBJECTION TO PRIME MINISTERS DEALING BRIEFLY WITH DISPUTES

SETTLEMENT, IN LAW OF TREATIES CONTEXT, IF OTHERS AGREE, WE ASSUME PRINCIPAL

OBJECT IN RAISING THIS QUESTION AT P.M. LEVEL IS TO IMPRESS UPON DEVELOPING

COMWEL COUNTRIES IMPORTANCE WHICH WESTERN COUNTRIES ATTACH TO INCLUSION oF

SATISFACTORY DISPUTES ARTICLE IN LAW OF TREATIES CONVENTION, RATHER THAN TO

DISCUSS MECHANICS OF PROCEDURES, IF FURTHER DISCUSSION OF THIS TOPIC BY

OFFICIALS AT TIME OF PeMe'S CONFERENCE IS TO TAKE PLACE WE ASSUME If

DEPART-

QUESTION DURING PRIME MINISTERS! MEETING, WE WOULD CONSILER SENDING WERSHOF,

HEAD OF CANADIAN DEL TO TREATIES CONFERENCE, TO LON TO TAKE PART. Wi

SERIOUSLY QUESTION, HOWEVER, NEED FOR DETAILED TECHNICAL DISCUSSIONS AMONG

ed naane

DISTRIBUTION COMMONWEALTH DIV (MISS DENCH) PeCoO.(URAROBERTSON) 0 oy p NO STANDARDLOCAL/LOGALE UsNeDIV. (MRoPARRY) Bio, (iReiALoiws) DO IN DIV.) i
ORIGINATOR/REDAGTEUR DIVISION TELEPHONE ~APPROVED/AUTORISE
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OFFICIALS AT TIME OF PRIME MINISTERS' CONFERENCE.

20 WITH RESPECT TO GENERAL PRELIMINARY MEETINGS ON LAW OF TREATIES

IN LONDON AND PARIS WEEK OF FEBRUARY 3 (PARA 2 REFTEL REFERS) WE AGREE THAT
MEETINGS OF KIND PLANNED BY BRITS AND WEO GROUP COULD BE MOST USEFUL IN .

PREPARING WESTERN POSITION FOR SECOND SESSION OF LAW OF TREATIES CONFERENCE.

WE WOULD PROPOSE THAT WERSHOF AND STANFORD ATTEND THESE MEETINGS.

So
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Monsieur le Consul Général, Saree

oy
A la‘demande de rion Gouvernement, j'ai l'honneur de vous tranazettre,

Sous oe pli, une Note officielle que je vous: saurais gré dé bien vouloir

transmettre au Seerétariat d'Etat pour les Affairs Etrangéres de la Répue

“plique de Saint-Marin,

Je vous prie Pt ‘asldae ie Consul — les assurances
de ma trie haute considération.

Le Consul du Canada,

Pierre Dumas
Pierre Dumas

Son Excellence :
le Marquis Giuseppe del Pennine, Received
Consul Général de la Hépublique de San Marino,

Via Po, 22, 
Nee 12 7968ROBA 

z

In texas! Division

Department ¢f Exiornal Affairs

} 71a
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Rome, le 28 novembre 1968

Le Consulat du Canada prés la République de Saint-Marin présente
_ ses compliments au Secrétariat d'Etat pour les Affaires Etrangéres et a

l*honneur de se référer 4 la deuxiéme session de la Conférence Internationale
chargée de rédiger.la "Convention sur le Droit des Traités", sae Git avoir
lieu & Vieone du 9 avril au 21 mai 1969.

Lors de la premiére eeéston de cette conférence <ohegucklonhbe:
qui s'était déroulée & Vienne du 26 mars au 2) mai de cette année, le paragraphe 2

de l'article 5 (se lisant “Les membres d'une Union fédérale peuvent conelure
des traités si leur constitution fédérale le permet, et dang les limites: que
cellesci prévoit) a été adopté en Connission 4-la suite d'un scrutin & la
simple majorité.

Pour les raisons inasuabes dans i*aide-Kiapire Cieannexé, le Goue
vernement du Canada saurait gré au Gouvernement de la République de Saint~Marin

de bien youloir l'appuyer lorsqu’il demandera l'omission du 2de

l'article 5, lors de l'examen de l'article 5 en séance pléniére, durant la

deuxiéme session. Tl est & espérer que le représentent de Saint-Marin 4 la
deuxiéme session continuera’- comme il l'avait fait lors de la premisre session =
& stopposer & Ltadoption du paragraphe 2.

‘Vu 1 ‘importance que de nombreux états-accordent au premier paragraphe
‘de l'article 5 (se lisant "Chaque état est habilité & conelure des traités"),
les autorités canadiennes espérent. également que le représentant de Saint-Marin

appuiera la demande canadienne pour que l'on vote séparément au sujet du para- .

graphe 2.- Toutefois, si l'on devait refuser wn scrutin séparé sur le paragraphe 2, .

il.est & espérer que le Gouvernement de la République de Saint-Marin alors
voudra bien appuyer la demande Canadienne d'ometire complétement 1'Article Ss

puisque les inconvénients de cot ee autrement, ete eat, sur ses
avantages. .

‘ Le Consulat du Ganada Saurait gré au Seerétariat d'Etat pour les

Affaires Etrangéres de bien vouloir lui faire part, en temps utile, de

ltattitude que le Seerseneneny de la République de sene-aeres peers sur iss
questions précitées. :

; Le Consulat di Canada saieit ‘cotte oceasion de renowveler au iets
d'tat pour les Affaires étrang$res de le Rian gee de Saint-Marin les assurances
de sa = haute considération.

Palais du Gouvernement,

San Marino,

Répubblica de San Marino.
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AIDE-+-MENOIRE

The Canadian Government considers that the inclusion in the proposed

international Convention on the Law of Treaties of draft Article 5, paragraph 2,

could be disruptive of treaty-making practice both for federal States and for

other States which seek to conclude treaties with federal States.

The Federal Constitution in Internal -Law

Paragraph 2 of Article 5 provides that the treaty-making capacity of a

member of a federal State is to be determined by reference to the federal constitution.

The paragraph contains no provision, however, which recognizes that the federal consti-

tution is an internal law of the federal State and that its interpretation therefore

falls within the exclusive jurisdiction of the internal tribunals of the federal State

having jurisdiction in constitutional matters. The result is that the paragraph,
if adopted in its present form covld lead to the practice, which no State would consider

acceptable in principle, of other States assuming the right to interpret for themselves

the constitutions of federal States. This practice, particularly in cases where the

constitutional provisions regarding treaty-making are the subject of dispute, would

constitute a clear case of interference by the outside State in the internal affairs

of the federal State,

The Federal Constitution in International Law

Proposed paragraph 2 of Article 5 appears to establish the principle that the
federal constitution alone is determinative of status in international law, whereas

in fact a federal constitution, because it is an internal law of the federal State,

cannot of itself determine matters of international law. ‘This failure to take account

of other elements equally important in international law, sueh as recognition, has

implications extending beyond the law of treaties. For example, if the present para-

graph 2, referring as it does to the federal constitution, were adopted and regarded

as law it would be possible to maintain that members of federal States are entitled in

international law to join international organizations on the same basis as recognized

sovereign States, provided only that the federal constitution purports to confer the

international status which would be necessary to meet the conditions of membership.

Such a situation could, of coursé, lead to a distortion of national representation

in international organs. In fact there is no instance of state practice which supports

the view that a federal constitution of itself confers any status in international law.

State Practice

An examination of State practice reveals that no federal constitution
authorizes the constituent parts of the federation to enter freely and independently

inte international agreements. The constitutions of the great majority of federal
States reserve to the federal government the responsibility for the conclusion of

eeed
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international agreements and make it clear that the constituent members do. not

possess this right. ven in these cases where, for special historical or political

reasons, the constitutional practice of federal States apparently allows the

constituent parts to enter into certain types of agréements with foreign States,

these constitutions all provide that this authority must be exercised either through

the intermediary of the federal government or subject to ultimate federal approval

or control. These constitutional practices cannot be said to have given rise to

State practice sufficient to permit the codification of rules of law of universal

application. ;

‘There is no suggestion that the omission of paragraph 2 of Article 5 would

in any way impair the rights of the members of any federal State, whereas many federal

States have indicated that its inclusion would create difficulties for them.

Scope of the Convention .

Article 1 adopted at the first session of the Law of Treaties Conference

provides that "The present Convention applies to Treaties concluded between States".

Members of a federal union are not States as that term is used in Article 1, This
was confirmed by the deletion of the word "States" from paragraph 2 of ‘Article 5 at the
first session. A paragraph dealing with treaty-making by members of, federal States is

therefore outside the scope of the proposed Convention.

Conclusion

In view of the legal considerations referred to above and because of the

importance which it attaches to this matter, the Government of Canada earnestly requests
the support of the Government of the Republic of San Marino for the omission of para- :

graph 2 of Article 5 from the Convention on the Law of Treaties te be adopted in ea
Vienna.
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PARC ROCKCLIFFE

OTTAWA 2, ONTARIO

ROCKCLIFFE PARK pad Ynl0h
OTTAWA 2, ONTARIO

N. 6355 / 68 Le 27 novembre 1968

wert |
Le gf

Cher Monsieur Cadieux,

Faisant suite 4 ma communication verbale en rapport

avec votre aimable lettre du 15 octobre dernier, j'ai le plaisir de

porter 4 votre connaissance la réponse que je viens de recevoir de Son

Eminence le Cardinal Amleto Cicognani, Secrétaire d'Etat de Sa Sainteté,

au sujet de la Convention internationale sur le Droit des Traités qui se

déroulera 4 Vienne en avril prochain, et plus particuliérement concer-

nant le second paragraphe de 1l'Article 5 du Projet de Convention qui est

a l'étude.

Son Eminence le Cardinal Cicognani m'indique que des

‘instructions seront données aux Membres de la Délégation du Saint-Siége

of en vue de favoriser la requéte du Gouvernement du Canada, dans les limi-
tes permises par les circonstances et 4 condition que la question soit

maintenue dans un contexte non politique.

Je puis aussi ajouter que, selon la promesse que je

vous en avais faite, j'ai moi-méme traité personnellement de cette affai-

re a la Secrétairerie d'Etat, lors de mon récent séjour a Rome, et j'y

ai constaté les dispositions les meilleures en vue de seconder votre dé-

Sin.

Avec mes hommages, je vous prie d'agréer, cher Monsieur

Cadieux, l'expression de mes sentiments distingués.

Délégué Apostolique.

Monsieur Marcel Cadieux

Sous-Secrétaire d'Etat aux affaires Extérieures

Ministére des Affaires Extérieures

Edifice de l'Est

OTTAWA.
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FM LDN NOV27/68 CONFD NO/NO STANDARD

TO EXTER 5693

INFO WSHDC PRMNY
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PCO CROBERT SON) PMO (LALONDE)DEOTT

BAG ROME (MALTA)CLMBO NICOS ISBAD DE LDN ACCRA NROBI LAGOS DSLAM

PSPAN GRGTN KNGIN DELHI DE OTT KLMPR DE CNBRA

REF OURTEL 5361 NOV25

COMWEL PRIME MINISTERS MTGsPEACEFUL SETILEMENT OF DISPUTES AND LAW

OF TREATIES CONSULTATIONS
See

CONTRARY TO IMPRESSION WE HAD RECEIVED EARLIER THIS WEEK BRITS ARE

NOW PROPOSING TO ALL COMWEL GOVTS THROUGH UK HIGHCOMS THAT IT WOULD

BE USEFUL TO HAVE HIGH LEVEL DISCUSSIONS BETWEEN OFFICIALS DURING

PRIME MINISTERS MIG ON PEACEFUL SETTLEMENT OF DISPUTES PROCEDURES

IN RELATION TO LAW OF TREATIES CONFERENCE.BRITS ENVISAGE THAT

PRIME MINISTERS MIGHT TOUCH ON SUBJ OF PEACEFUL SETTLEMENT OF DIS-

PUTES DURING GENERAL DISCUSSION UNDER AGENDA ITEM ON REVIEW OF WORLD

POLITICAL SITUATION AND THAT THEREAFTER SUBJ COULD BE DISCUSSED BY

BROUP OF OFFICIALS.MAIN PURPOSE OF DISCUSSIONS WOULD BE TO ATTEMTP

TO INFLUENCE POSITION OF DEVELOPING COMWEL COUNTRIES ON ARTICLE 62

OF DRAFT LAW OF TREATIES CONVENTON ALTHOUGH OTHER MATTERS MIGHT BE

RAISED.WHILE BRITS DO NOT/NOT EXPECT THAT EXPERTS ON THIS SUBJ

WILL BE ATTACHED TO ALL DELS THEY ARE HOPEFUL THAT OLD COMWEL DELS

PLUS REPS FROM IMPORTANT COUNTRIES SUCH AS INDIA,PAK,GHANA,NIGERIA

AND KENYA WILL HAVE SOMEBODY ATTACHED TO THEIR DELS WHO WOULD BE

eeek 
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PAGE TWO 5693 CONFD NO/NO STANDARD

FAMILIAR WITH THIS SUBJ.

2.IN ADDITION TO THESE CONSULTATIONS WHICH WOULD BE HELD AT SAME

TIME AS PRIME MINISTERS MTG BRITS CONSIDER IT WOULD BE USEFUL TO

HAVE A GENERAL DISCUSSION OF TACTICS TO BE FOLLOWED AT NEXT SESSION

OF LAW OF TREATIES CONFERENCE IN WEO GROUP PLUS JPN MTG

TO BE HELD IN PARIS ON FEB6,7 AND POSSIBLY FEB8.FCO ALSO BELIEVE

IT WOULD BE HELPFUL TO HAVE ONE DAY OF CONSULTATIONS IN LDN PRIOR TO

THE PARIS MTG WITH CDN,AUSTRALIAN,NZ AND AMERICAN REPS TO DISCUSS

CONCLUSIONS WEO GROUP MIGHT ADOPT AT MTG IN PARIS AND TO REVIEW

DISCUSSIONS HELD AT TIME OF PRIME MINISTERS MTG.BRITS ARE EMPH-

SIZING HOWEVER TO AUSTRALIAN AND NZ GOVTS THAT IF THEY FIND IT DIFF-

ICULT TO SEND QUALIFIED REPS TO BOTH PRIME MINISTERS MTG AND THE

COMBINED LDN-PARIS MTGS IN FEB BRITS CONSIDER THAT

MORE IMPORTANT EFFORTS SHOUL D CENTRE AROUND DISCUSSION OF PEACEFUL

SETTLEMENT OF DISPUTES HELD CONCURRENTLY WITH PRIME MINISTERS MTG.

3.GRATEFUL FOR YOUR VIEWS ON ABOVE PROPOSALS.
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EXTERNAL AFFAIRS

7 Divisions Listed Below . SECURITY
A Sécurité

DATE. November 25, 1968.
"NUMBER
Numéro

. FILE WB. 7 ; 5 DOSSIER

SUBJECT Commonwealth Prime Ministers' Meeting ~ SN sng OL6:
viet Briefing Material MISSION. __

27

FROM Commonwealth Division

Référence

REFERENCE Our Memo of November 5, 1968

ENCLOSURES : . 
fAnnexes

Further to our memorandum under reference

"DISTRIBUTION and your replies we have now consolidated the list
, of subjects on which briefs should be prepared. A

ee copy of the list (Annex A) is attached indicating
in each case the Division responsible for action.

26 Divisions so indicated are requested to

prepare, or cause to be prepared in consultation

with other divisions and departments as appropriate,

informative briefs on recent developments not to

exceed two pages, single spaced. Detailed informa-

_tion is not required except in very special cases

where the responsible Division considers it necces-

sary to the understanding of the subject. (if it
is found absolutely necessary to exceed this

limitation, Divisions are asked to provide appro-
priate headings in order to facilitate reference).
The briefs should be forwarded to reach Commonwealth
Division by December 16, The format and procedures

to be followed are outlined in Annex B to this
memor andum.

° At this time we are reminding Divisions
only of the requirement for background papers so

that preparations for them may be put in hand at
the earliest possible date. Later we will probably

request from some divisions and for certain subjects:

(a) draft statements for use by the Prime Minister

in his main interventions, (b) talking points, and
(c) draft passages for the Communiqué. Divisions

will wish to keep these possibilities in mind during

preperation of the background briefs, so that any

aupplementary material required can be made available

at short notice.

oeef/2 002644
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-2- _ CONFIDENTIAL

he Responsible Divisions will bear in mind the

necessity of clearing briefs through the appropriate

Assistant Under-Secretaries and should work out. their own

programme in such a way that all papers do not reach

Assistant Under-Secretaries on the morning of the final

day. Your co-operation in providing material as far in

advance of the deadline as possible where the subject

matter permits will be much appreciated. Such clearance

of course may be applicable more to the supplementary

material mentioned in para 2 than in the background

papers,

7 f

Cf oO

“Af. . ~ © cacdl
connonbealth Division.

Distribution

' African and Middle tastern Div.
U.N. Division

Far Eastern Division
Commonwea lth Division

European Division

Peacekeeping and Military Assistance Division
N.A. Defence & Nato Division .

Disarmament Division

Commercial Policy Division

Aid and Development Division
Consular Division

Cultural Affairs Division

Information Division

Legal Division

info to

Dept. of Finance Attn: Mr Os reicher
P.C.0. (Mr, Robertson(Mr. Wright
0/SSHA (Mr, MeGill)
O/USSEA (Mr. Collins) (Mr. Langley)
Miss Dench

PHBH EE HEE i) oO
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Annex A

fidenti

COMMONWEALTH PRIME MINISTERS® MEBTING

Subjects for Briefing Papers

_ Agenda Item 1 - World Political Situation and Trends
and

Agenda Item 3 ~ The Special Problem of Rhodesia :

AFRICA

1. Rhodesia: -

(a} General Brief

_ (b) Economie Sanctions

African and Middle Eastern Division

(in consultation with U.N. Division)

(ec) Commonwealth Sanctions Committee i

(a) Possible British ~ Rhodesian Settlement

| (e) “Attitudes of other Commonwealth Governnents

2. Nigeria ;

3. Problems of Southern Africa:

(a) Apartheid og

(b) Portuguese Territories -

(c) South west Africa oe -

MILDLE BAST:

1. The Middle East Situation | ow

2. British disengagement East of Sues -
repercussions in Persian Gulf Area

African snd Middle Eastern Division’

African and Middle Eastern Division -°

African and Middle Eastern Division

U.N. Division (in consultation with
S2ME Division) »

African and Middle Eastern Division

African and Middle Eastern

ween
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ASIA AND FAR EASTs

1. Vietnam « Fax Eastern Division

2. China ~ Far Eastern Division

(a) Canadian views on China

(b) Canadian policy towards China

(c) Views of principal Conmonwealth Governments on China .

3. Regional Cooperation in South East Asia « Far Eastern Division

: (to inelude Sabah as an example of political
problem which has te be overcome)

ly India - Pakistan | ~ Commonwealth Division

. EUROP oy

1. East West Relations in the aftermith - Buropean Division a
of Czechoslovakia a

2. Cyprus a - -- Pescekeoping and Military Assistance |

3. NATO | —_ » North American Defence and NATO Oy

DISARMAMENT _.. © Disarmament Division

krospects for Arnus Control and Digarmanent
(a) Strategic arms limitation talks

(b) Non=proliferation Treaty

(c) Prospects for ENDC

Agenda Item 2. World Economic Situation and Trende:

1. World Economic Situation ~ General « Commercial Policy Division
2. Commonwealth Economic Developments: « Commercial Polsey Division

Finance Ministers’ Meeting

eseee/3
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Commercial Policy Division3, Commonwealth Trade ~

he Post Kennedy Round Developments - Commercial Policy Division

5. International Monetary Developments - Commercial Policy Division

6. UNCTAD - Aid and Development Division _

(a) Problems of Trade Development

(b) Commodity Agreements - recent developments

7. Commonwealth Assistance Programmes - Aid and Development (in

consultation with CIDA)

8, Canadian External Aid Policy - Aid and Development Division

9. Secretary-General's proposal for a ~ Aid and | Development Division
Commonwealth Aid Prograimme

Agenda Item 4 - -Review of Commonwealth Cooperation. a .

. ~ "Growth Points" - Commonwealth Division to coordinate

with contributions from Cultural

Affairs, Legal and Information

Divisions and other Departments
as required.

~- Value of Prime Ministers’ Meetings (Canadian proposal)

Agenda Item 5 - Secretariat Mattera: |

1, Commonwealth Secretariat = General Report - Commonwealth Division,

! 2, Establishment of Legal Section - Legal Division in coneultatdion
with Commonwealth Division

| 3. stablishment of Information Section = Information Division in
' consultation with Commonwealth

4. Scale of Assessments for Secretariat - Commonwealth Division in
Budget consultation with Department

' of Finance:

Miscellaneous |

"Country" Papers

' Military Assistance

Commonwealth Division

Peacekeeping and Military

Assistance Division to consider
the need for.a brief on this

sub ject

002648
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Peaceful Settlement of Disputes ~ U.N. Division

Citizenship Onestions) = By general consent the proposed item on

Citizenship and Migration has been
Immigration Policy ) deleted from the provisional agenda.

However, it-is possible that some govern-

ment may raise these questions in the

course of the meetings.. There may also

' be discussion outside the conference

proceedings. Consular Division will

coordinate with Departments concerned |

the preparation of. background papers on

these two subjects.

Possible Cdn. Peacekeeping Role in Nigeria

«= Peacekeeping. and Military Assistance
Division

Commonwealth Parliamentary - Commonwealth Division
Association
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ANNEX B

, Excerpts from the Manual of Procedures on the Preparation of Briefs

1.5.7.5 Preparation of Briefs

od Briefs are to be short and concise. Long, speculative

and theoretical essays, supported by a wealth of

detail, are not of value to Ministers. Papers should

be limited to departmental conclusions on the subject

and should avoid the reasoning which led to these -

cone lusions. — .

When the issues are complicated or highly tecindealy

appendices may be attached, but they should rarely

be necessary.

1.5.7.7 Approval of Briefs and Talicing Pointe
ol

02

It is the responsibility of divisions preparing
briefs and talking points to have them cleared with |

the appropriate Deputy or Assistant Under-Secretary,

typed in final form, and sent in the proper number

_of copies to the co-ordinating divisions before the

deadline. N.B. But please note paragraph 2 of the

covering memorandum.

The originating division retains the file, diary,
and circulation copies and sends the following ° to:

the co-ordinating division:

original

0/SSEA copy

O/USSEA copy

Press Office

: co-ordinating division copy

2/3
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-2- | ANNEX Bl

(Format to be used for briefs)

CLASSIFICATION

Date _

Commonwealth Prime Ministers' Meet ing

London, January 7 - 15, 1968 (small letters)

TITLE OF ARTICLE (all letters capitalized)

MEMORANDUM . .

(text sscccoee) (to be single spaced)

(14" margin)

(Note: Commonwealth Division requires the original

on 84 x 11 Vellum and two carbon copies
(approved by the appropriate Assistant Under-
Secretary .
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FM LDN NOV25/68 CONFD NO/NO STANDARD

TO EXTER 5631

INFO TT COPEN DE HAGUE PRMNY

LAW OF TREATIES CONSULTATIONS

LAST WEEK THE AUSTRALIAN HIGHCOM WAS INSTRUCTED TO INFORM THE FCO

THAT THE AUSTRALIANS DID NOT/NOT LOOK WITH FAVOUR ON THE POSSIBILITY,

WHICH HAD APPARENTLY BEEN FLOATED IN NY,THAT DISCUSSIONS MIGHT TAKE

PLACE BETWEEN AUSTRALIAN,NZ,CDN AND BRIT OFFICIALSCWITH PERHAPS

ALSO THE AMERICANS JOINING IN) IN LDN AT THE SAME TIME AS THE COMWEL

PRIME MINISTERS MTG.WHEN THE AUSTRALIAN HIGHCOM INFORMED THE FCO

OF THIS VIEW BRIT OFFICIALS AGREED THAT IT WOULD BE IMPRACTICABLE

TO TIE IN CONSULTATIONS ON THIS SUBJ IN ANY WAY WITH THE PRIME

MINISTERS MTG.FCO OFFICIALS ARE THINKING IN TERMS OF HAVING WESTERN

CONSULTATIONS ON THIS SUBJ SOMETIME IN FEB EITHER BEFORE OR AFTER

WESTERN EUROPEAN CONSULTATIONS ON THE LAW OF TREATIES ARE CONVENED.
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November 21, 1968

SEEN BY TRE BANISTER
MEMORANDUM FOR THE MINISTER

U. N. Gonference on the Law of Treaties

in August you authorized representations to friendly

governments to seek their support for the deletion from the

proposed Convention on the Law of Treaties of a paragraph pur=

porting to establish that members of a federal State may, in

certain circumstances, enjoy independent treaty-making capacity.

At that time you instructed that the Prime Minister be informed

of your decision to authorize these representations,

The Prime Minister has recently indicated his concur- op
rence in your decision and has asked "What has since happened nua L.

~~ at the U.N. in this regard?" Attached for your initials, if you ¢ :

approve, is a memorandum to.the Prime Minister replying to his ‘ } pv 25|0%
Query e Mr

Nhe
MC.
f

002653

47.11. 28 Cee) Ki



\ Of/PM Document Uisclosed ‘undét the Accessto %nformation Act -
0/SSBA Document divulgué en vertu de la Loi sur I'accés @ l'information

Parl Secy.
{ ss Office

W8S. Greascerov.sect.)
Co-Or Div. Gar F. -U.N-Dive . let 2 =30l66

European Div. ;
Pays Franco.Dive CONFIDENTIAL , ow
ASME Dive 3
Commonwealth Div. Hlovenber 21, 1968
Far Bastern Dive ——~ .
Mr,Yalden (0/USSEA)

isch via tin se a

RA LR PE PROGMINISTER isin clits ethene ty ea this obi Set
U.W. Conference on the les of Treaties

You recently enquired about developments at the United

Nations concerning the law of treaties since August of this year,

when I instructed that representations be made te friendly

rmuents to seek support for the deletion from the

ation on the Law of Treaties of a paragraph purporting to

establish that members of a federal State may, in certain circum-

stances, enjoy independent treatyemaking capacity.

The draft Convention wes discussed at the first session

of a U.l., Conference on the Law of Treaties in April of this year.

The sesondsession, which is expected to adopt a Convention, will

place from April 9 to May 21, 1969. At that session a desi« 7

taken whether or not to include the "federal States”
peragraph in the Convention. Because the draft Convention is

before a U.N. diplomatic conference, it is not being discussed

at the current session of the General Assewbly.

if

The initial reaction of friendly governments to our

request fer support has been encouraging. While replies are

necessarily tentative at this stage, they indicate that we ean

almost certainly secure a separate vote on p 2 of
Article 5 (the paragraph which deals with federal 3 and
that in a vote on peragraph 2, there would be a “blocking third",

and possibly evena siaple ejority, against the paragraph.

(While the opposition of one third of the delegates plus one
sufficient to delete the paragraph, there would be

obvious presentational advantages to a majority voteagainst the

paragraph.) It is not yet possible to say whether, in the unlikely
event a separate vote on paragraph 2 is refused, we ean obtain a

“plocking third” a-ainest Article 5 as a wholes

ORIGINAL ¥
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Parl.Secy.
Press Office ;
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‘U,N Division @ Z
European Div.

oa Our File :20=3—1=6
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ar Eastern vo iMr. Yalden (0/USSEa) & Comynrae |

November 21, 1968 |

MEMORANDUM POR TRE MINISTER |

uN the Lew of Tre

In dugust you authorized representations to friendly
governments to seek their support for the deletion from the
proposed Convention on the lew of Treaties of a paregraph pur= j
porting to establish that manbers of a federal State may, in !
certain circumstances, enjoy independent treaty-making capacity. :
4% that time you instructed that the Prime Minister be
of your decision to authorise these representations.

The Prime Minister has recently indicated his eoncur-
rence in your decision and has asked “What has since happened

am et the U.ll, in this regard? Attached for your initials, if you 3
appreve, is a memorandum to the Prime Minister replying to his-
query

002655



mation Act -fo]

informationeces a f'

002656

De ieeer ae diane
é envertu de la Loi sur I'a

t diDocum

Documen— uo
4

Diy Dtary Hil il ats; aia i. sift Heli:Te aiepeigcaid ciadiis'sie:Heil ia it; } 3 ef egeithti Me i HEEDPane WinahilFranco.Div.
Hie

Far astern Dive

© se Pede=Proveses've)
GSowtix Dive

MreYelden (0/USSEA)

Ul Vive

Huropean Dive

Agi, &

Pays

ede. |

ORIGINAL SIGNED BY

MITCHELL SHARE,



Document disclosed under the Access to information Act -

File ve Document di ugien. ventudeslatos surlacces @ l'information

NOV 25 1968

In Lecal Division
| Department of External Affairs

(SGD) H.B, ROBINSON

o
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REFERENCE

Référence

SUBJECT

Sujet

The Under-Secretary of State

for External Affairs, Ottawa

The Embassy, Quito, Ecuador i

My Letter No. 159 of October 11, 1968ZL 5 fogpeeen O =

Law of Treaties - Article 5

ocumen’ essto Inf 2e8$t0 Information A Act -Sent Bay bie TT in
i i

2 1968 A
i Sea

My»
EXTERNAL AFFAIRS AFFAIRES. EXTERIEURES

sin
Sécurité

He)

meet.

CONFIDENTIAL

November 20, 1968

NUMBER

Numéro
181

FILE

OTTAWA

5

#0 -3-
MISSION

37

PG Jy, DOSSIER

WU) (és
Gps

dab fa
cs

}
ENCLOSURES

Annexes

DISTRIBUTION

Bogota

ial

Received

DEC 2 1964

In Legal Divis

partment of

Ext. 407B/Bil.

(Admin. Services Div.)

Shortly after speaking with Dr. Humberto Garcia Ortiz (my letter

under reference) I was approached on the subject of Article 5 by Sr. Bolivar

Paredes Zarama of the Foreign Ministry, who is also a senior “advisor" on

legal matters, and who in fact ranks slightly above Dr. Garcia in the

hierarchy. Sr. Paredes Zarama expressed considerable interest in our

position with regard to Article 5, and asked to be provided with additional

information on our constitutional position and practice in the area of

federal-provincial relations. I subsequently sent him a copy of "Federalism

and International Relations", drawing his attention in particular to Chapter

Ii. This he returned to me about a week later with a most complimentary

letter. He had had Chapter II translated into Spanish in its entirety, and

said that the pamphlet was a most valuable legal study, adding that he hoped

that Canada would publish a Spanish language version for the benefit of legal

scholars in the Spanish-speaking world.

re At a social function last evening Sr. Paredes Zarama took me aside

tojagain raise the question of Article 5. He gave me a copy of Mr. Wershof's

statement on Article 5 at the Vienna meeting earlier this year, together with

= ails of the vote, which presumably were taken from the official transcript.

aa said that although Ecuador had first abstained on and later voted in

our of paragraph 2 of Article 5, he was now of the personal view that

allA\ pedoes paragraph 2 could be deleted, the whole of Article 5 should be elimin-
ated, since in reality it was redundant and unnecessary.

36 Sr. Paredes Zarama then said - and this is the principal reason

for this letter - that in his opinion our request for Ecuador's support in

our wishes with respect to Article 5 would be greatly enhanced if Mr. Sharp

were to write directly to the Foreign Minister about it, a letter which I

could personally deliver to the Minister.

he I of course recommend that this be done, and believe that the
sooner it is done the greater effect it will have. Since Sr. Paredes Zarama

also alluded to reciprocal Canadian support for Ecuador's position on Article

9, it would be most helpful if the letter could also express some sympathy

week
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CONFIDENTIAL

for Ecuador on Article 9, if only in principle and subject to such

reservations as we may have. Such a letter should be in Spanish, and

should be addressed as follows:

Excellentisimo Sefior don

Rogelio Valdivieso Eguiguren,

Ministro de Relaciones Exteriores,

Quito, Ecuador.

Ly I believe that with such a letter the chances that Ecuador will
agree to support us are good, and will be excellent if the letter contains

something sympathetic with regard to Article 49. Without such a letter,
now that it has been suggested, our chances of support will in my opinion

be poor.

Alf € Ox
G. C. Cook,

Chargé d'Affaires a.i.

002659 |



Mrs

Document disclosed under the Access to Information Act -

Document divulgué en ve it 'accés a l'information

Prinsesse Maries Allé 2,

1908 COPENHAGEN V,. Denmark,
November 19, 1968.

z —T

Re: Loss of Allowances by Employee =

Dear David, :

Joe Stanford of Legal Division sent me a copy of your —

Memorandum of Movember 6 to Legal Division entitled "U.N.

Conference on the Law of Treaties: - Setretarial Assistance

(AlLiowances)". I'am specially interested in the subject because
i was the Head of the Canadian Delegation at the Law of Treaties

Conference in Vienna early in 1968, and the prospective loss of
allowances complicated the task of borrowing a secretary from

one or other of the Smbassies in Serene te work forthe delegation, —

: Your Memorandum of November 6 de clear enough on the
point that no exceptions’ can be made to Regulation 2.33.2 of the
Manual of Departmental Regulations. This Regulation says in part:

"af the employee is absent from the post for a period in

excess of thirty days, the employee .shall not be paid any

allowancées-that he could be paid if he. were at the post

‘in respect of that period of absence."

Hoverer, we are still in doubt at this post as to the
scope of the quoted. regulation. Let us take as an example

Migs Taylor of this Embassy, who was borrowed for a few weeks for

the Law of Treaties Conference in the spring of 1968. Hier F.S.

Allowance for one month is $107.10 to which should be added

$13.88 under the heading of Sal. Equal. This makes a total
monthly allowance of $120.98 from which the Government deducts

865. as Miss Taylor's share of the rent. The total rental per

month is Kroner ee 75. or $15525(Cdn). i ee es

David Wilson, 3 - ‘ Z ees
Head of Staff Relations &

Compensation Division, : S ae
Department of “Sxternal Affairs,
OTTAWA,

ecid,Stanford,Legal naa
éczArthur Young. tinaece Division. tt
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Qe

if Miss Taylor were to go on temporary duty. to

the next conference for a period in excess of 30 days, it

is clear that she would forfeit the F.S. and Sal.Equal. 
for

the whole period of the temporary duty. What is not clear

to us. is what would happen to the rent. Would she have to

pay out of her own pocket

(a) the whole of the rent’ for this period,or

(b) only her normal share at the rate of $65 per
. month,or

(c) no part of the rent.

Regulation 2,11C,5 seems to mean that the answer is

(b).

IT am not at this time suggesting an approach to

Treasury Board om any part of this problem, but merely wish

to know for certain what the financial consequences f
or an

employee would be.

Yours sincerely,

M. H. WERSHOF

M. H. Wershof,

Ambassador.
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& OFFICE OF

THE SECRETARY OF STATE FOR EXTERNAL AFFAIRS

MEMORANDUM

ge Legal Division security CONFIDENTIAL
& Sécurité

toe O/SSEA = A.S.McGil1 DATE November 19, 1968+

REFERENCE

Référence Memo of August 14, 1968

SUBJECT

Sujet U.N, Law of Treaties Conference

ove The attached memorandum was finally released by the

Prime Minister's Office on November 12. You will note that the

Prime Minister asks what has happened since August on this

question.

pt fs | 26 I suggest you prepare a short memo on the latest
developments for the Prime Minister through the Minister.

VCA Ve
A. S. McGill

EXT 740/B1L



: ccm Sa RATS arn

ee OR CONFIDENTIAL
FROM THE OFFICE OF pa gaat:

BAM NIST LE

hz THE SECRETARY OF STATE FOR EXTERNAL AFFAIRS

August 15, 1968.

U.N. Law of Treaties Conference -
Treaty-making by the Provinces

ae Attached is a departmental memorandum to the

Secretary of State for External Affairs concerning

the U.N. Conference on the Law of Treaties, dated

August 14.

Mr. Sharp asked particularly that this memo-

randum be brought to the attention of the Prime

Minister and that the Prime Minister be informed

f that Mr. Sharp had approved the action which is

recommended in the memorandum.

GOA,
A.S. McGill
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CONFIDENTIAL

August 14, 1968

MEMORANDUM FOR THE MINISTER

UeN. Law of Treaties Conference -

Treaty-making by the Provinces

This memorandum seeks your approval for Canadian diplomatic

representations to certain friendly governments aimed at preventing

the incorporation into a U.N. Convention on the Law of Treaties of a

provision recognising that members of a federal State may, in certain

circumstances, enjoy a treaty making capacity independent of the

central government.

The first session of the U.N. Conference on the Law of

Treaties took place in Vienna from March 26 to May 2, 1968. The

second session, which is expected to adopt an international Convention,

will take place from April 9 to May 21, 1969. The basicproposalbefore

the Conference on this issue is one of the draft articles, prepared by

the International Law Commission, namely Article 5, entitled “Capacity
of states to conclude treaties", which reads as follows:

"1, Every state possesses capacity to conclude treaties.

2. States members of a federal union may possess a

capacity to conclude treaties if such capacity .

is admitted by the federal constitution and within

the limits there laid dom,"

The Canadian delegation to the U.N. Conference was instructed,

at the first session, to support but not to initiate efforts to delete

paragraph 2 of the article and, failing that, to support efforts to

delete from paragraph 2 the reference to political subdivisions as

"States*,

In the debate on Article 5, Mexico and Malaysia moved deletion

of the whole article and Australia, Nepal and Viet Nam moved deletion of

paragraph 2. (Finland also proposed the deletion of Article 5 but with-
drew its proposal as a result of pressure which the Soviet Union brought

to bear in Helsinki.) The Canadian delegation, as instructed, supported

‘these proposals; however both proposals were defeated. The proposal to

delete paragr. 2 came closest to success (38 for deletion, 45 opposed,

10 abstentions). Among those favouring deletion were most Latin American

eoed
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States (including Mexico, Argentina, Uruguay and Brazil). European

States favouring deletion included Austria, Belgium, Britain, Germany,

Italy, the Netherlands and Norway. Other opponents of the paragraph

included the USA, Australia, New Zealand, India and Japan, Support

for paragraph 2 came mainly from the USSR and its satellites (except

Czechoslovakia, which abstained) and from France and the states of

the French Commnauté. Also defeated was an Austrian amendment which

would have required speeific authorization by the federal government

to enable any member government to conclude a treaty. A proposal by

New Zealand to delete reference to States in paragraph 2 was referred

to the Drafting Committee where it was accepted. The support which

had developed for amendment or deletion of the article proved insuf-

ficient due in large part to a last minute campaign launched by the

USSR and France to retain the article unchanged. Gabon did much of

the lobbying for France with other French-speaking African states.

4s a consequence of these developments the word "States®

was deleted from paragraph 2, but the paragraph thus amended was

retained by a simple majority (6 for the article, 39 against, 8

abstentions). At the second session next spring, every article in

order to be accepted for inclusion in the final draft treaty must be

adopted by a two-thirds majority of the vote in Plenary, as opposed

to a simple majority in Committee of the Whole at the first session.

Although Article 5(2) did not receive a two-thirds majority at the
first session, it may be expected that there will exist at the second

session a general bias in favour of articles adopted at the first

session. It cannot be assumed, therefore, that Article 5(2) will be

rejected in the absence of a determined effort by its opponents to

defeat it. .

There are a number of reasons based on general principles

of international law for objecting to the inclusion of Article 5(2)

in the proposed Convention. First, although many States (including

Canada) have said that the reference in 5(2) to the federal constitu-

tion ought not to be considered as an invitation to outside States to

interpret another State's constitution, many other States argued at

Vienna that 5(2) is objectionable precisely because it does invite

States to interpret for themselves the constitutions of other States.

There can be little doubt that, in practice, Article 5(2) would lead

to this kind of objectionable behaviour, since there is nothing in the

article which indicates who shall make the determination as to which

federal units of a given state have the treaty making power. This is

the most serious defect in the article. Moreover, Article 5(2) fails

to deal with the principles of state responsibility and recognition;

ieee, who is responsible under international law for the breach of a

treaty by a member of a federal state, the member government or the

federal government; and the requirement under international law that

eoed
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other States must have recognized the purported treaty-making capacity

before it can be said to exist in international law; thus it ought not

to be enough merely for a unit of a federal state to assert that it

possesses certain powers if this is not accepted by the central govern-

ment and by other states. Finally, Article I of the Convention provides

that it shall apply only to treaties between States. As members of

federal States are not themselves States (in the international law

sense) and the Convention is confined to relations between States,
Article 5(2) goes beyond the terms of the Convention.

For Canada, however, the main objection to paragraph 2 of

Article 5 is internale Its inclusion in the Convention would consti-

tute international recognition that, in certain circumstances, member

governments of a federal state may enjoy a treaty making capacity

independent of the central government, and without reference to the

views of the government of the country as a whole. The effect of the

article is that it is open to foreign States, if they so choose, to

decide whether or not a federal State's constitution permits direct

treaty relations with a unit of a federal State. This would provide

proponents of an independent treaty making capacity for the Canadian

provinces with an exceedingly valuable weapon in the forthcoming

constitutional negotiations in Canada when they turn to the role of

the provinces in international affairs. Similarly the rejection of

these principles by the Conference would significantly advance the

position of the federal government on this question. It is for this

reason that I recommend that Canada actively seek the support of

certain other governments represented at the Conference for the

deletion of Article 5(2).

Possible objections to a Canadian initiative of this kind

are partly presentational, since it mst be assumed that an active

campaign by the Canadian government will become known to, and be

commented upon by, those persons in Canada who oppose the federal

position on treaty making by the provinces. This need not necessarily

embarrass the federal government, however, for such an initiative is a

logical extension on the international plane of the position which the

federal goverment has consistently taken within Canada on this issue.

Second, as appears above, Article 5(2) obtained a simple majority at

the first session largely due to the vigorous efforts of the USSR,

anxious to preserve the international personality of Byelorussia and

the Ukraine, and the efforts of France, which lined up all the French

Communauté representatives in support of the paragraph. It is possible

that an initiative by Canada of the kind proposed may generate a

tounter campaign on the part of the USSR, France or both. However,

the continued support of the Eastern Buropeans and the French-speaking

Africans for the article as it stands is most unlikely to abate in the

absence of some effort to this end by Canada, and there would seem to

be more to be gained than lost by such efforts.

coool
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In the light of the foregoing, I should be grateful for

your authority to instruct our Ambassadors and High Commissioners

in friendly countries to make discreet approaches to the governments

to which they are accredited, tailored to the situation in each

country in question, to seek their support for the rejection of

Article 5(2) at the second session. This initiative would have as
its objectives (a) to assure that those governments whose representa-

tives opposed Article 5(2) at the first session maintain their
opposition at the second session, thereby depriving paragraph 2 of

|; the two-thirds majority it requires for adoption, and (b) to assure
\s simple majority in favour of a procedural motion for a separate

| \vote on paragraph 2 of Article 5, as was done at the first session.
| (Without a successful vote on this procedural question we could
\ |secure the rejection of Article 5(2) only through the rejection of

Article 5 as a whole. This would be virtually impossible since a

t many Afro-Asian governments which oppose paragraph 2 attach

considerable importance to paragraph 1 and, if faced with a choice,

would accept both paragraphs rather than lose paragraph 1.)

If the Canadian government is to undertake this initiative

it should do so within the next few weeks, prior to the beginning of
the U.N. General Assembly. The General Assembly will be followed by

@ meeting of the Afro-Asian legal consultative group, which will

discuss in detail the positions to be adopted by Afro-Asian States
at the second session.

Ave
MC.
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& EXTERNAL AFFAIRS

The Under-Secretary of State
for External Affairs, OTTAWA

His The Canadian Embassy, BONN
REFERENCE

Référence Our
Our Telegram Nov 1140 of September 20, 1968 Sar eee

sulect 26-3-/~¢Sujet Law of Treaties Conference - Article V MISSION
37 |

ENCLOSURES \
Annexes

DISTRIBUTION

We were called on October 28, 1968 to the Foreign

Office by Dr. Fleischauer of the Legal Division to receive

an aide-memoire confirming what we have already reported on

Article V in our telegram of October 10. Attached is an

unofficial translation of the aide-memoire.

Ce

The Embassy

Be 24 | | 002669Ext, 407B/Bil yy | V7 |
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FOREIGN OFFICE

V 1 - 83.20/0

Aide - Memoire

The Foreign Office has thoroughly examined the Aide-Memoire,

presented by the Canadian Embassy on September 20th, 1968,
giving the Canadian Government's opinion on Article 5, para. 2
of the Law of Treaties Convention, which is at present under

study. The Federal Government's opinion on the above Article

of the draft Convention can be summarized as follows:

1. The adoption of Article 5, para. 2 in its present version

would not entail constitutional difficulties for the

Federal Republic, as Article 32, para. 3 of the Basic Law

of the Federal Republic of Germany lays down the extent,

to which the L&nder can conclude treaties with foreign

countries. Article 32, para. 3 reads as follows: "In

so far as the Linder are responsible for legislation, they

can, with the approval of the Federal Government, conclude

treaties with foreign countries."

26 However the Federal Government would have reservations

regarding the inclusion of Article 5, para. 2 in the Law

of Treaties Convention, which is at present under study.

For the Federal Government shares the Canadian Government's

opinion, that Article 5, para. 2 would be beyond the scope

of the Convention as laid down in Article 1 of the draft

Convention. Therefore, the Federal Government would have

reservations in this respect because the component parts

of a federal state, even though they are given treaty-

making capacity, cannot be equated with sovereign states.

The Federal Government is of the opinion that there is no

necessity to exceed the scope of the intended Convention,

laid down in Article 1, for the benefit of the component

parts of federal states, since Article 3 of the draft

Convention explicitly stipulates that the validity of

treaties outside the Convention on the Law of Treaties is

not affected by this Convention. Moreover, Article 3
expressly allows for the possibility of applying certain

articles of the Convention to such treaties, as are not

covered by the Convention.

The Federal Government also shares the Canadian Government's

fear that the retention of Article 5, para. 2 could lead to

the interpretation of national constitutions becoming the

subject of international dispute to a greater extent than

has so far been possible. Moreover, it holds the opinion

that Article 5, para. 2 is, in fact, so defined that it

covers the traditional types of federal structure, but on

the other hand it is not certain whether it covers all

conceivable forms of federal structure.

eee
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For all these reasons the German delegation criticised

Article 5, para. 2 and advocated its deletion at the llth

session of the Committee of the Whole on April 3, 1968,
during this year's session of the Law of Treaties Conference

in Vienna (conference document A/Conf.31/C.1/SR 11, page 9/10);
at the voting during the 12th session of the Committee of the

Whole on April 4, 1968 and during the 28th session of the
Committee of the Whole on April 18, 1968 the German delegation
on both occasions declared itself against the retention of

Article 5, para. 2. After it had been decided by simple

majority to retain the paragraph, the German delegation, in
the final voting on Article 5, which took place also during

the 28th session of the Committee of the Whole on April 18,
1968, voted against the Article as a whole (comp. to conference
document A/Conf.31 C.1/le37c, p. 36-39). The analysis which
was made of the stage reached in the preparation of the Law

of Treaties Convention, after the first part of the conference

has not prompted the Federal Government to change its opinion

on Article 5, para. 2; therefore (in the second part of the
conference) the Federal Government intends to declare itself
against the retention of Article 5, para. 2. It will also

vote negatively (on whole Article) should it not be possible
to vote separately on para. 2. As Article 5, para. 1 makes

a correct but at the same time empty statement, due to the

lack of objective criteria for the determination of the

national quality of a territorial unit, the Federal Government

does not intend to give its consent to the inclusion of

Article 5, para. 1; that is to say, that in a vote on Article

5, para. 1 it would abstain from voting.

The Austrian compromise proposal, contained in conference

document A/Conf. 31/C.1/L.2, according to which the federal
state has explicitly to affirm the treaty-making capacity of

its member states, would not on the other hand be acceptable

to the Federal Government. This proposal, which was rejected

at the 12th session of the Committee of the Whole on April 4,

1968 by 35:29:21 votes, and whose re-introduction into the
next part of the conference therefore seems doubtful, would

entail constitutional difficulties for the Federal Republic

of Germany. The approval, which is mentioned in Art. 32,

para. 3 of the Basic Law of the Federal Republic of Germany,

is only stated with reference to internal affairs, not with
reference to the foreign partner (cp. Th. Maunz and G.

Diirig, Basic Law, Commentary, 2nd edition 1966, Note 56 to
Article 32).

Bonn, 28th October, 1968.
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ie The Under-Secretary of State aT UNCLASSIFIED

for External Affairs, Ottawa

: DATE November 12, 1968
BOR The Canadian Embassy, Santiago, Chile eee

ff 3h Numéro 311
MeeNCe Our Télegram 28l.of October 9, 1968

ie FILE DOSSIER
OTTAWA “te us 2

oa law of Treaties Conference feet ee ee
MISSION

2-1 \\ |

ENCLOSURES

Annexes

DISTRIBUTION

ose We are attaching the reply of the Vhilean Ministry of

Mxternal Relations and an office translation confirming that the
Chilean delegation shall be instructed to vote against the inclusion
of paragraph 2 of article 5 of the draft convention of the lew
treaties at the second session of the International conference on this
subject.

Chrishpra- St.J- (nohr

b The "mbassy

\y \ 002672Ext. 407B/Bil. \" 4 \
(Admin. Services Div.) ,
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REPUBLICA DE CHILE
so DE RELACIONES EXTERIORES 5

os hoo | , got

" AIDE = _MEMOIRE ¥

Ei Ministerio de Relaciones Exteriores se ha

impueste con el mayor interés y considerado. ‘con detencién

el) Aide=Momoire de la Bmbajada del Canad&, que consigna

las ragones aducidas por su Gobierno para oponerse ala in

clusién en la Conveneién sobre Derecho de los Tratados del

phrrafo segundo del Arte 5° del proyecto, que se refiere a

la capacidad para celebrar tratades de los miembros de una *

unién federal si aii aaimeeail esté admitida por la consti

tucién federal y dentro de los limites indicados en éstas

De estes gon la posicién y argumentos del

Gobierno del Canad& en esta materiag y consecuente con la

actitud mantenida por Chile en el primer periodo de sesio-

Gee. Saka Conferencia de las Naciones Unidas sobre Derecho

de los Tratades, la Delegacién de Chile al segundo periodo

de sesiones de la Conferengia llevar& instrucciones de no

favorecer la inclusién en la Conveneién sobre Derecho de

‘los fratados de dud ikwidetehhn come la contemplada en el

parrafo segundo del Arte 52 del proyectos

Santiago, 5 dé noviembre de 1968,
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(Office Translation)

REPUBLIC OF CHIL®

Ministry of Foreign Affairs

"ATDE-MEMOLRE"

The Ministry of Foreign Affairs has received the

Mmbassy's Aide-Memoire with Breat interest, and has given lengthy

consideration this document which states the reasons of the Canadian

Government to oppose the inclusion in the Convention on the Law of

Treaties of the second paragraph of article 5 of the draft relevant to

the ability of membsrs of a federal union to sign treaties if that

power is contemplated in the federal constitution and within the score

of the constitution,

In accordance with the position and reasons of the

Canadian Government on this matter, and with the position sustained

by Chile in the first period of sessions at the U.N. Conference

on the Law of Treaties, the Chilean Delegation to the second session

of the Conference, shq¢ll carry instructions not to favour the

inecludion of a provision such as that set forth in the second paragraph

of Article 5 of the draft Convention on the Law of Treaties.

Santiago, November 5, 1968,

002674



i 

Document disclosed under the Access to information Act -

f iocument divulgué en ve ela Loi sur Laccés @ l'information

‘ JR INTERNATIONALE DE JUSTICE INTERNATIONAL vd OF JUSTICE fhe
PALAIS DE LA PAIX LA HAYE PAYS-BAS PEACE PALACE THE HAGUE NETHERLANDS

TELEGR.INTERCOURT LAHAYE TELEPHONE 392344 CABLES: INTERCOURT THEHAGUE TELEPHONE 39 2344

Le 11 novembre 1968, Vj ohaiee

| Lhd aadath
_ Quntom

Cher ami,

Je me permets de vous envoyer mon article paru récemment sur

le droit des traités. Je vous l'envoie comme témoignage de nos

derniers travaux communs au sein de la Commission de droit inter-

national, travaux dont je suis trés fier et qui, je crois, ont

produit des résultats d'une valeur durable.

Je profite de cette occasion pour vous envoyer aussi le

rapport de la Cour internationale de Justice présenté A l'Assemblée

générale des Nations Unies. C'est le premier rapport dans

l'histoire de la Cour. Comme vous le verrez dans son contenu,

un effért a été commencé pour établir des liens plus étroits

entre les organisations internationales, la vie internationale

et la Cour (Chapitre_ B du Rapport). ls Voie Ler ss ON abe AoT 1A Ayre VATA Dru cinukées Kouse aa dve, ig Apo bus |
J'espére que tout va bien chez vous et je v

cher ami, d'accepter mes meilleurs sentiments e¢ jsouvenirs.

Monsieur Marcel CADIEUX

Sous-secrétaire d'Etat,

Ministére des Affaires étrangéres,

OTTAWA,

CANADA,

In, Legal! Divisiixe
Dapartment of External A Haiius i

20.44.

g8,/, (7/08)
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FM NROBI NOV11/68 CONFD

TO EXTER 976

REF YOURTEL L954 OCT18

Law OF TREATIES CONFERENCE

BHOL,YEAD OF LEGAL DIV FOREIGN MINISTRY, 1S ABSENT ON MONTHS

LEAVE, BEFORE DEPARTING HE ASSURED US THAT POINTS RAISED

IN OUR AIDE MEMOIRE WERE RECEIVING CAREFUL CONSIDERATION,

BUT HE WAS NOT/NOT YET IN POSITION TO REPLY.HE SAID se
HE WOULD BE GLAD TO DISCUSS THEM ON HIS RETURN.AS HE IS ey

OFFICIAL CONCERNED WE WILL SEEK APPOINTMENT ON HIS

TURN IN DEC. Lay
002676
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FM BERN NOV11/68 CONFD

TO EXTER 668 PRIORITY _

INFO TT PRMNY PRIORITY DE OTT

REF YOURTEL L1943 NOV8

LAW OF TREATIES CONFERENCE-ARTICLE 5

PARA3 OURTEL 652 NOVS SAID BINDSCHEDLER WOULD BE IN NY FROM NOV11

TO NOV21.WE HAVE CHECKED WITH HIS SECRETARY TODAY WHO SAYS HE

LEFT YESTERDAY FOR NY AND WILL NOT/NOT BE RETURNING BEFORE NOV25.

WE STILL BELIEVE LAWYER TO LAWYER TALK IN NY IS OUR BEST NEXT

STEP.WE WOULD BE HAPPY TO PURSUE IN BERN AFTER OUTCOME OF NY

TALKS ASSESSED.
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FM LIMA NOV8/68 CONFD

TO EXTER 612 PRIORITY

REF MYTEL 448 SEP25

LAW OF TREATIES CONFERENCE

IN COURSE OF VISIT TO LAPAZ LAST WEEK SECOND COMMERCIAL SECRETARY

PRESENTED AIDE-MEMOIRE TO BOLIVIAN MINISTRY OF EXTER

RELATIONS. CONTENTS OF AIDE-MEMOIRE WERE DISCUSSED IN GENERAL. ~

TERMS WITH HEAD OF LEGAL DIV AND WITH DEPUTY HEAD OF INTERNATL

ORGANIZATIONS DIV.IT WAS LEARNED THAT OFFICIAL RESPONSIBLE

FOR TAKING A DECISION ON CONTENTS OF AIDE-MEMOIRE IS DR JULIO

EGUINO LEDO,HEAD OF INTERNATL ORGANIZATIONS DIV, WHO IS PRESENTLY

IN NY ATTENDING UNGA.MR EGUINO IS EXPECTED TO RETURN

TO BOLIVIA SOME TIME DURING NOV WHEN THIS MATTER WILL BE

BROUGHT TO HIS ATTN.IF THERE IS URGENCY IN THIS MATTER YOU

MAY WISH TO ASK PRMNY TO DISCUSS AIDE-MEMOIRE WITH MR EGUINO,

2. OFFICIALS IN LAPAZ INDICATED THAT THEY APPRECIATED CDAS

POINT OF VIEW AND THAT BOLIVIA,AS A FRIENDLY NATION, WOULD

GIVE IT DUE CONSIDERATION, AND THEY PROMISED TO ADVISE EMB OF

BOLIVIAN POSITION AS SOON AS A DECISION HAS BEEN MADE,

3. IN GENERAL DISCUSSIONS WITH BOLIVIAN FOREIGN MINISTRY, SECOND

COMMERCIAL SECRETARY GAINED DISTINCT IMPRESSION THAT AN AIDE-

tej §??
MEMOIRE PERTAINING TO THE LAW OF TREATIES CONFERENCE HAD

ALSO BEEN PRESENTED BY FRENCH EMB IN LAPAZ. THIS IS NOT/NOT

HOWEVER MORE THAN AN IMPRESSION AND NO/NO DETAILS COULD BE

OBTAINED REGARDING THE SUBJ MATTER OF THE FRENCH PRESENTATION.

002678
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Div. Diary MESSAGE

[DATE J FILE DOSSIER SECURITY

Ex OTT . 8 NoV./68 20-716 — *TERNL .
FM/DE r3 t ”

NO PRECEDENCE
BERN OO

TO/A . | L042 PRIORITY

PERMISNY
_INFO

N BEE yourren 652 NOVS/68 AND OURTEL 11031 NOV. 6/68 YY
SS SUB/SUY Law OF TREAYIES CONFERENCE — ARTICLE FIVE Y

PERMISNY INFORMS US BINDSCHEDLER HAS ALREADY LEFT NEW YORK TO RETURN S

TO SWITZERLAND. PLEASE SEEK AN EARLY OPPORTUNITY TO DISCUSS QUESTION

SS WITH HIM. WY

DISTRIBUTION

LOCAL/ LOCALE NO STANDARD

ORIGINATOR/REDACTEUR DIVISION [ TELEPHONE APPROVED/AUTORISE

SIG acresssnnesmnvintnsqns rune snasaessepemagrnte | SiG, 2 AA, Fl
nS STA NRORES LEGAL 254,06 hose ere ERE. .

EXT 16/BIL (REV 5/64) 002679
(COMMUNICATIONS OIV)
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Certified to be a true copy of a Minute of a Meeting of the Committee

2

of the Privy Council, approved by His Excellency the Governor

General on the 7th November, 1968

PRIVY COUNCIL or

\ CAR
The Committee of the Privy Cotmedil, on the

recommendation of the Acting Secretary of State for
External Affairs, advise that authority be granted for
Canadian financial participation in the Prek Thnot
Power and Irrigation project in Cambodia by means of
@ pledge of US $2 million in grant aid funds for the
purchase of Canadian goods and services, and that the
Seerstary of State for External Affairs be authorized
to execute and lasus en Instrument of Full Powers
authorizing George Ignatieff, Canadian Ambassador to the
United Nations, to sign on behalf of the Government of
Canada an agreement between the Governments of Australia,
Canada, Pederal Republic of Germany, India , Italy, Japan,
the Kingdom of the Nethorlands, Pakistan, the Pnoilippines,
the United Kingdom of Great Britein and Northern Ireland,
(end tho-Reyal Governnent_of) Cambodia, concerning tho
edministrative arrangements for the Prok Thnot (Cambodia)
Power and Irrigation Development Projoct,

REGISTERED IN AUTH. INDEX

& REFERRED FOR ACTION TO: -

COPIES REFERRED FOR INFO
TO: CHIEF TREASURY OFFICER

, NOV 3
Koso . © 1866
——o 

Department of External Affairs

Received )

Received from T. Boe csecsenseeem ~

CERTIFIED TO BE A TRUE copy

4ral | [| - ern oF THE PRIVY Counc
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Df )
’

ran ERIEURES |EXTERNAL AFFAIRS

a) en SECURITYP MR. A.E. GOT sa A. 5 sn
DATE

FROM Legal Division NUMBER
Numéro

Rféumee Bern Telegram 652 of November 5, 1968 ——# a
OTTAWA

SUBJECT Law of Treaties Conference - Article 5 — 20-3-1-6

Suiet MISSION } y

ENCLOSURES

Annexes

-5- In accordance with your request, we attach the following documentation

for your use in your discussions with Dr. Rudolf Bindschedler, Legal Adviser

DISTRIBUTION in the Federal Political Department of the Swiss Government;

a) a copy of our numbered letter L-737(M) of September 10,

1968 containing instructions sent to all posts. Attached

to this numbered letter is the English text of the Aide-

Memoire submitted to governments;

b) a copy of our telegram L-766 of 12 September, 1968

containing supplementary instructions for representations

to the Swiss Government;

e) A French version of the Aide-Memoire prepared in final

form which you may wish to leave with Dr. Bindschedler.

This document is identical to the Aide-Memoire delivered

by our Embassy in Bern to Mr. Micheli, Secretary General

of the Federal Political Department ;

d) a copy of Bern telegram 652 of November 5 reporting on
their rather unsatisfactory discussions with Micheli

and recommending that you speak to Bindschedler;

e) a copy of our telegram L-1031 of November 6 to Bern
replying to the above telegram.

2. Liechtenstein was represented at the first session of the Conference

and will presumably be represented at the second session. The Liechtenstein

representative did not vote on the first vote on paragraph 2 but voted with

Switzerland on the second vote on paragraph 2 and on the vote on Article 5,

voting in favour of the paragraph and Article respectively. You may wish to

express to Dr. Bindschedler, in passing, the hope that our representations

to the Swiss Government will be transmitted to the Liechtenstein authorities

as well.

. oe

Legal Division.
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EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

P MR. A.E. GOTLIEB SECURTY GONFIDENTIAL

fe DATE November 7, 1968

De Legal Division NUMBER
Numéro

REFERENCE

Référence Bern Telegram 652 of November 5, 1968 re oe

SUBJECT Law of Treaties Conference - Article 5 Se Abeta
Selet InSite 4

ENCLOSURES

Annexes

In accordance with your request, we attach the following documentation

as for your use in your discussions with Dr. Rudolf Bindschedler, Legal Adviser
DISTRIBUTION in the Federal Political Department of the Swiss Governments

a) a copy of our numbered letter L~737(M) of September 10,
1968 containing instructions sent to all posts, Attached

to this numbered letter is the English text of the Aide-

Memoire submitted to governments;

b) a copy of our telegram L~766 of 12 September, 1968
containing supplementary instructions for representations

to the Swiss Government;

¢) A French version of the Aide-Memoire prepared in final
form which you may wish to leave with Dr. Bindsehedler.

This document is identical to the Aide-Memoire delivered

by our Embassy in Bern to Mr. Micheli, Secretary General

of the Federal Political Department;

a) a copy of Bern telegram 652 of November 5 reporting on
their rather unsatisfactory discussions with Micheli

and recommending that you speak to Bindschedler;

e) a copy of our telegram L-1031 of November 6 to Bern
replying to the above telegram.

2s Liechtenstein was represented at the first session of the Conference

and will presumably be represented at the second session. The Liechtenstein

representative did not vote on the first vote on paragraph 2 but voted with

Switzerland on the second vote on paragraph 2 and on the vote on Article 5,

voting in favour of the paragraph and Article respectively. You may wish to

express to Dr, Bindschedler, in passing, the hope that our representations

to the Swiss Government will be transmitted to the Liechtenstein authorities

ag well.

pb. M. MILE

Legal Division.

Ext AO7D/Bib 002682

(Admin. fv.)
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AZDE = MEMOZRE

Le Gouvernement canadien estime que l1*inclusion de

l*article 5, paragraphe 2, dans la Convention internationale

proposée sur le droit des traités irait 4 ltencontre de la
pratique en matiére de conclusion des traités, tant pour les
Etats fédéraux que pour les autres Etats qui cherchent 4
conclure des traités avec les Etats fédéraux.

La Constitution fédérale est une loi interne

Le paragraphe 2 de i*Article 5 stipule que les

moyens dont dispose un membre dtun Etat fédéral pour conclure

des traités doivent étre déterminés par rapport a la consti-
tution fédérale. Le paragraphe ne renferme toutefois aucune

disposition qui reconnaisse que la constitution fédérale est
une loi interne de 1'Etat fédéral et que son interprétation

est done du ressort exclusif du tribunal intérieur de 1*Etat
fédéral qui est compétent en matiére constitutionnelle. Si
le paragraphe était adopté sous sa forme actuelle, les Etats

de 1textérieur pourraient prendre sur eux-mémes d*interpréter

les constitutions des Etats fédéraux, pratique qui ne serait

jugée acceptable en principe par aucun Etat. Particuliérement
dans les cas ot les dispositions constitutionnelles relatives

& la conclusion des traités sont | matiére @ controverse, cette
pratique équivaudrait nettement 4 une ingérence de la part de
an de ltextérieur dans les affaires intérieures de 1*Etat

ral.

La Constitution fédérale selon le droit international

Ltalinéa 2 de 1*Article 5 4 1*étude semble poser en
principe que la constitution fédérale en soi peut définir un

statut devant le droit international, alors qu'en réalité une
constitution fédérale, du fait qutelle est une législation in-

térieure de 1*Etat fédéral, ne peut dtelle-méme régler des
questions qui sont du ressort du droit international. Ce

fait de ne pas prendre en considération dtautres éléments qui

sont également importants en droit international, tels que la
reconnaissance formelle, a des incidences qui sortent des

cadres du droit des traités. Par exemple, si l*alinéa 2 actuel,
qui se rapporte 4 la constitution fédérale, était adopté et
considéré comme loi, il serait alors possible de seutenir que

les membres des Etats fédéraux ont droit, selon le droit ‘pase
national, de devenir membres dforganisations internationales
au méme titre que les Etats souverains reconnus, & la seule
condition que la constitution f£édérale garantisse le statut

international nécessaire 4 une telle affiliation. Il est
évident qutune telle situation entrainerait une déformation
de ia représentation des pays au sein des organismes inter-
nationaux. De fait, il ntexiste aucun exemple ou la pratique

« 002683
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des Etats appuie l*epinion selon laquelle une constitution

fédérale en soi accorde un statut quelconque en droit

international.

Pratique des Etats

Un examen de la pratique des Etats révéle qu‘taucune
constitution fédérale ntautorise les parties constituantes de

la fédération 4 conclure en toute liberté et indépendance des

accords internationaux. Les constitutions de la grande

majorité des Etats fédéraux réservent au gouvernement fédéral

le droit de conclure des accords internationaux et établissent

clairement que les membres constituants ne jouissent pas de ce

droit. Méme dans les cas ou, pour des raisons particuliéres
d*ordre historique ou politique, la pratique constitutionnelle

des Etats fédéraux semble permettre aux parties constituantes

de conclure certains genres d'taccords avec des Etats étrangers,

toutes ces constitutions stipulent que cette autorité doit étre
exercée par i‘intermédiaire du gouvernement fédéral ou sujette

en dernier lieu 4 l*approbation ou au contréle du pouvoir
fédéral. On ne peut pas dire que ces pratiques constitutionnel-

les aient donné naissance 4 une pratique des Etats suffisamment
répandue pour permettre la codification de principes de droit

d*tapplication universelle.

Personne n'a exprimé la crainte qgie l‘omission de

Ltalinéa 2 de l'Article § porterait atteinte aux droits des

membres d*tun Etat fédéral quelconque, alers que de nombreux

Etats fédéraux ont fait remarquer que 1'adoption de cet alinéa

leur créerait des difficultés.

Portée de la Convention

L*article 1 adopté 4 la premiére session de la Confé-
rence sur le droit des traités stipule que "La présente Convention

se référe aux traités conclus entre Etats". Les membres dune
union fédérale ne sont pas des Etats au sens donné & ce mot dans
ltArticle 1. Cela a été confirmé par la suppression du mot

"Etats" & 1%alinéa 2 de l*tArticle 5 au cours de la premiére session.
Un alinéa qui porte sur le pouvoir de traiter des mesbres des Etats

fédéraux se situe donc en dehors des cadres de la convention

proposée.

Lonclusion

En raison des questions d‘tordre juridique décrites

plus haut et parce qu'il attache beaucoup d*timportance & cette
affaire, le Gouvernement du Canada prie le Gouvernement de la

Suisse de lui accorder son appui dans sa requéte visant &
faire omettre ltalinéa 2 de l*Article § de la Convention sur

le droit des traités qui deit étre adoptée & Vienne.
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. Tel. File MESSAGE

|_DATE | FILE /DOSSIER ss SECURITY
& nov/6s — 20-3-1-6 |S

__NO_ PRECEDENCE

TO/A BERN L-1031 PRIORITY

INFO _ PERMISNY

MLLLLLLLLL LL,
REE YOURTEL 652 Nov.5/68

SUB/SUJ LAW OF TREATIES CONF.~ART.5

SHOULD YOU HAVE OCCASION TO DISCUSS THIS QUESTION AGAIN WITH MICHELI, YOU

SHOULD STRESS TIIAT WE ARE NOT RPT.NOT SEEKING TO EVADE SUBSTANTIVE PROBLEM

IN CONVENTION BUT RATHER TO REXOVE FRO? CONVENTION A PROVISION WHICH, BECAUSE

If IS INADEQUATE, CREATES HANY ORE PROBLEMS THAN IT RESOLVES AND WHICH IS IN

ANY EVENT BEYOND SCOPE OF CONVENTION.

2. STATE PRACTICE IN THE FIELD OF TREATI:S BY MEMBERS OF A FEDERAL STATE IS

CONFINED ALMOST ENTIRELY TO GERMANY (WHICH OPPOSES PARA 2), SWITZERLAND AND

USSR. IN EACH CASE PRACTICE ARISES FROM SPECIAL HISTORICAL OR POLITICAL

CIRCUMSTANCES. PRACTICE OF ONLY THREE STATES FAILS TO PROVIDE ADEQUATE BASIS

FOR FORMULATION OF A RULE OF LAW WHICH IS TO APPLY TO ALL FEDERAL STATES.

IT HAS NOT RESOLVED, FOR EXAMPLE, QUESTION OF STATE RESPONSIBILITY FOR

BREACH OF SUCH TREATIES. MOREOVER PARA. 2, IN FAILING TO TAKE INTO ACCOUNT

QUESTION OF STATE RESPONSIBILITY AND ROLE OF RECOGNITION, IS A DANGEROUSLYRK
V7

DISTRIBUTION

LOCAL/ LOCALE NO STANDARD
ORIGINATOR/REDACTEUR | DIVISION TELEPHONE APPROVED/AUTORISE

SIG... .s.scsecmonsesnscevere secons esses ereeeees cosscsencesenses : B. iy. Ay:
ae Se ES LEGAL 25406 | Sma ete GAR Ba oe on

: 002685
EXT 18/B8IL (REV 6/64)
(COMMUNICATIONS DIV)
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FM TERAN NOV6/68 CONFD NO/NO STANDARD

TO EXTER 675

REF YOURLET 984 OCT7 AND OURLET 298 SEP21

LAW OF TREATIES

WHEN SAW DR KAZEMI,HEAD IMFA LEGAL DIV TODAY ON OTHER MATTERS

CREF OURTEL 674 NOV6) ASKED WHETHER THERE WERE ANY DEVELOPMENTS RE

IRANIAN POSITION ON THIS MATTER.KAZEMI REITERATED THEY WERE

SYMPATHETIC TO OUR VIEWS AND WENT SO FAR AS TO SAY THEY WERE

INCLINED SUPPORT OUR POSITION. HOWEVER HE INDICATED THEY WISHED

STUDY LEGAL QUESTIONS FULLY CWHICH THEY HAD NOT/NOT YET HAD TIME

f To DO).HE INDICATED THEY WOULD ALSO WANT TAKE INTO ACCOUNT

DEVELOPMENTS LEADING UP TO AND DURING EARLY STAGES OF RESUMED

CONFERENCE. EXPLAINED YOUR VIEWS ON AMENDMENTS AS SET OUT PARAS

2 AND 3 YOUR REFLET.

2eCOPY OF LET TO rARTASH FORWARDED UNDER TS NOV2.REGRET OVER-

SIGHT.

PD LEE

(7-4)
002687
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EXTERNAL AFFAIRS AFFAIRES EXTERIEURES [s 209-3- |-

Heels
to legal Division SECURITY UNCLASSIFIED

. 
écurité nes

Staff Relations & Compensation Division DATE 6 November 1968
FROM 

-
De .

Your memorandum of 2h Octobet 1968 NER
RreRNce to the Finance Division

FILE pc 2 - fof. DOSSIER

SUBIECT U.N. Conference on the Law of Treaties - OTTAWA 42

Sujet Secretarial Assistance (Allowances ) a
MISSION ,

37?
ENCLOSURES

Annexes

The short answer to the query in your last paragraph is No,
DISTRIBUTION

Finance Div.

Pers. Ops. Div.

Pay Section

Accommodation

Sect. (Mr. J.
Zoubie )

Ext. 407A/Bil

unless or until the existing regulations are changed. To seek an ex-

ception in this case, by a submission to Treasury Board, would be to

court failure, because in a policy area as significant as this they

will not accept a piecemeal approach.

David Wilson

Received

NOV 7 1968
:

10 Level Di ici
Derarinent of ce
a “SEY GE Exfarnaf Alix :

eee ee <r rors
PEEK AM ape

Jb. 700
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EXTERNAL AFFAIRS AFFAIRES EXTERIEURES 7 ne

MEMORANDUM

‘To Legal Division (Mre JS, Stafford) cecum’ —_ UNCLASSIF IER

FROM

De

REFERENCE

Référence

SUBJECT} U.N, Conference
Sujet

Second Session

Finance Division

DATE October 30, 1968

NUMBER

Numéro

FILE DOSSIER

OTTAWA

on the Law of Treaties - 1-12-
MISSION

ENCLOSURES

Annexes

DISTRIBUTION

Since your memorandum under reference deals primarily

with the question of allowances for the secretary to be assigned

Pers Ops Div. to the Conference we have referred a copy to Staff Relations and
Staff Relations : :
& Compensation Compensation Division for reply.

Division, 26 We have noted your telegram asking Vienna to arrange hotel

accommodation and should like to remind you that any changes in

dates or number of rooms should be brought to our attention and to

the attention of the post so that no "no show" charges will be

incurred,

oe rar
*

. * o “oo

gE neat oY
= 108 \ Finance Division,

aah DIINO cies
enteral AUS

. 002689

Ext. 407A/Bil, / 4 -49-70



EXTERNAL AFFAIRS

Document disclosed under the Access to Information Act -

iO, LAL Ye ih EXTERIEURES!©! 1 12 1968. iL
Flo F ey ST uy E

o 18 The dearsfo He

SLE CHARCLO OUT

+f TO: t

° The Under-Secretary of State coun UNCLASSIFIED
| for External Affairs, OTTAWA DATE Novenber 6, 1968

De The Canadian Embassy, SANTO DOMINGO NUMBER 178
. Numéro

REFERENCE : :

Référence Your Letter No. 1-737(M) of September 10, 1968 — DOSSIER
OTTAWA

SUBJECT Law of Treaties Conferences -- Article 5 go - 3-7-£
Sujet : MISSION

A aN

ENCLOSURES

Annexes

DISTRIBUTION Although we recollect having received copies

J e y & of the white paper, "Federalism and International Relations,"
Vv Vi \s copies cannot now be located. We should be most grateful

~~ 5 .

to receive three (3) additional copies by air.

ey - 2

at y Rec eived
W , edvi We ny 4 (OV 12 1968

as | 7 BA a Oo in Lonel Division “
af External Affairseos ari mont of External

, {The Emi Dep eo :

oTM 002690
Ext. 407B/Bil{Admin, Services Div.) } 1) | ! Xf)

\
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~ AFFAIRES EXTERIEURES

To The Under-Secretary of State secuny UNCLASSIFIED
| for External Affairs, OTTAWA an Novenber 6, 1968 |

FROM . 
. .

De The Canadian Embassy, SANTO DOMINGO numser 478

RERRENCE =~ s- Your Letter Nos L-737(M) of Septenber 10, , 1968 7
FILE DOSSIER

SUBJECT Law of Treaties Conferences -- Article. 5 OTTAWA

“viet / MISSION

" ENCLOSURES
Annexes

DISTRIBUTION Although we recollect having received copies |

of the white paper, “Federalism and International Relations,"

copies cannot now be located. We should be most grateful

to receive. three G) additional copies by air.

a5, ROSS

The Embassy

002691

Ext. 407C/Bil.

- {Admin, Services Div.)



| ent di ed under ezeresb formation Act -
ockment di ja Lorsur f'accés a l'information

FM BERN NOVS/68 CONFD NO/NO STANDARD

TO EXTER 652 PRIGRITY

REF YOURLET LOM) 737 BEPIG

2tc AW Of TREATIES CONFERENCE ARTICLECi

ao“AFTER BINDSCHEDLERS RETURN FROM WILITARY SERVICEC OJRLET 342 OCTS

REFERS) HE LEFT IimsEDLY fOR NY.WE THEREYPOn HAD A WORD WITH CRIEF

OF PROTOCOL ABOUT SEEING FPRESIDENTCFOREICN MINISTER) EVEN THOUGH

SUBJ WAS TECHNICAL.CHIEF GF PROTOCOL SYGSESTED WE SEE SECSEN OF

T*PO.LATTER WAS AWAY ON HCLIDAY BY

RETURN YESTERDAY. WE Ler T WITH rim AIDE SEMOIRE AND maDE ORAL

PRESENTATION iN ACCORDANCE WITH INSTRYCTIONS IN OUR REFLET.

SUPRISINGLY AND IN CONTRAST TO COMPLETE UNDERSTANDING FOR anD

SYMPATHY WITK CDN POSITION IN POLITICAL SeCTION OF FPD, SECGEN

MICKELI DID NGT/NOT SEEs TG US PARTICULARLY INPRESSED WITR Cow
en ane

ARGUMENTATION. HE TAXED US ABOUT EFFECTIVELY SEEKING TO EVADE A
a, ae

UBSTANTIVE PROBLEM IN CONVENTION, IE THE POWERS, IF ANY,OF MENBERS|

RAL STATE TO CONCLUDE TREATIES. THERE WOyLD BE A LACUNACI
= an

OF FEDE© aot

IN CONVENTION IF SOMETHING Ok THIS SUBJ WERE NOT/NOT INCLyDeDd.

FOR OUR PART WE LAID STRESS UPON ARGUMENTS THAT ADOPTICN OF

ARTICLE 35(2) WOULD GIVE TKIRD STATES 4 LEGAL EANDLE WiTh WHICH

m4HE IGHT TRY TO INTERPRET FEDERAL CONSTITUTIONS WHICk Was aNwe 4i

NTERNGL MATTER Or THE FEDERAL COUNTRY CONCERNEDCYGUR PARA4).WE aLsodi

MP ZED THAT IN OUR VIEW NOTHING wOULD REALLY BE LOST Irm wa 4Aed)

RTICLE 3 WERE OMITTED IN ITS ENTIRETY aS THE RIGHT OF STATES TOi>

MAKE TREATIES IS CLEAR FROM CONVENTIONS AS & WHOLEC YOUR FARAID).

eee

/. b Lf / 002692
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i 0 .& TWO 652 CONFD

FINSLLY WE LEFT WITH mICHELI 4 COPY GF FEDERALISM AND IwTERNATL

RELATIONS AND FEDERALIS" AND INTERNATL CONFERENCES OK EDUCATION.

r}2eWE ARE NOT/NOT ENTIRELY OPTIMISTIC HOWEVER THaT WE GOT THROUGH

TO SECGEN. IN THE END KE JIERELY SAiD QUOTE THI wr IS A MATTER rOR

LEGAL EXPERTS. WE SHALL LET YOU KNOW CUR POSITION IN DYE COURSE

UN QUOTE.

» BINSSCHEDLER LEGAL ADVISER IS NOW IN STKha FROM WHENCE RE WILL

me FLYING TONY TOC REPRESENT H rae © COUNTRY G8 THE SIXTH CTTEE OF

UNGA DURING DISCUSSION GF CONVENTION GN SFECIAL wISSiONS. WEoe

UNDERSTARD THAT KE WILL BE int NY FROM NOVI1L TO 21.1N VIEW OF OUR

OwN RATHER UNSATISFACTORY TALK WITH WICHELI, WE WOULD YAGE THaT
EB WUULD UaAsk inal

GUE SenTOR LEGAL OFFICER IN NY SEEK OUT 4 SPECIAL INTERVIEW WIT

BINDSCHEDLER AND EMPHASIZE ImPORTANCE WE aTTACK TG ThIS MATTER.
tt

IN NORMAL

WAY WE ARE CONVINCED THAT BINDSCHEDLERS RECOMMENDATICN

ON THiS SUBJ WILL DETEAMINE SyWisSwn POSITION. IF GYR REP IN NY4 es

ACHIEVES RaPPORT In A LAWYER TC LAWYER TALK, WE THINK WE COuyLD LET

NATTER STAND. IF TALK IN NY DOES NOT/NOT aPPEAR TO BE WHCLLY

SATISFACTORY THERE MIGHT BE 4 GOOD REASON FOR ROBERTS TO TAKE

MATTER UP WITH KEAD OF FOmoiTICAL DEPTC FOREIGN siINISTER) HERE. AS

YOU KNOW IN SWISS COLLEGIAL SYSTEM FEDERAL CGyNCIL ELECT a NEW

PRESIDENT AND VICE PRESIDENT AMONGST TREASELVES EVERY JAN1 ANd

PORTFOLIOS ARE OFTEN SHIFTED AROUND. SFUHLER WILL NO/NO LONGER BE

PRESIDENT BUT WE MAY HOPE THAT HE WILL REMAIN HEAD OF FPD SINCE,

AS YCU KNOW HE IS WELL DISPOSED TOWARDS CDa.

4.COPY OF AIDE MEMOIRE WE LerT WiTK MICKELI aND OTHER PAPERS

GOING FORWARD BY BAG NOV7.

002693



FROM

De

REFERENCE

Référence

SUBJECT

Sujet

"F ment dis [nformation Act -
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g Fr&g xy "4 we _ } .
BN ee emmy : &

rs en FS

EXTERNAL AFFAIRS ¢ AFFAIRES EXTERIEURES 24 1969 | 4

Under-Secretary of State for Extemal

Affairs, Ottawa secuRTY “CCHIT DEEP

Canadian Embassy, Bern, Switzerland DATE November 5, 1968

. UM

Our Telegram 652 of November BRugeived Numéro, “Lo /

_ FILE DOSSIER __

Law of Treaties Conference }- ArtyylaS \gs8 ' OTTAWA
: i xe —-3-/-£

A

| MISSION
:

ENCLOSURES.

Annexes

DISTRIBUTION

Pernisny

ue

f

= — \

You will pecatl Tiel, in accordance with the
procedure proposed in our telegram 526 of September 19,
and agreed to in your telegram L-849 of Sevtember 20,

we were to see the Legal Adviser of the Federal Political

Department and have a preliminary discussion of t he Law of

Treaties Convention with him, after which we were to seek

an audience with the Head. of the Political Department, Mr.

Spthler who is also President of t he Helvetic Confederation,

with a view to emphasizing the importance which we attach

to the Swiss position on Article 5. This plan went awry

fort he reason set out in our letter No. 340 of October 3,

and in the end, as described in our telegram under reference,

we Saw Mr. litcheli, the Secretary General of the FPD. We

left with him the Aide Memoire attached, marked "A". We

alsodescribed our attempts to see Mr. Bindschedler and,

after presenting our oral argumentation to Mr. Micheli, left

with him, as a "bout de papier" without official status but

foremind him of the principal points, the paper marked "B"

attached. The portions stroked out in red, we explained, had
been inserted in the light of our original plan tosee Mr.

Bindschedler before seeing the President.

2

26 We trust that you will let us know, in due course,

your waction to the suggestions set out in our telegram under

reference,

Tha Shassy
Recei yed

NOV 14 1968

In Lece: Divison i
t Department of Ex-»
Sc ameaensmenitsh sere amg OR ag tL

ONT a te
Ext, 4078 /Bil.

(Admin. Services Div.)

| . 002694
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& ALTDE-BREROIERE |

§le Gouvernenent canadien estime que i*inclusion de
Lartiels 5, paragraphe 2, dens la Convention intermationale proposée 4
eur le droit des traités.irait & i‘encontre de le pratique en matitre

de conclusion des traités, tant pour les State fédéraux que pour les

byad Etate qua cherchent ¥ cmplure des Sates avec les Etats
YaUX

Le Constitution fédérale est une Joi interne

te parographe 2 de l'tArticle 5 atipule cue les moyens

“dont dispose un membre d'un Stat fédérel pour conclure des traités

doivent tre déterminés per rapport & la constitution fédérale. Le
paragraphe ne renferme toutefois aucune dieposition qui reconneisse

que le constitution fédérele est une loi interne de 1*Ytat fédéral:

et que con interprétation est dono du ressort exelusif du tribunsl

‘intérieur de 1'Stat £éaéral qui est compétent en matitre constitu-
tionmelle. Si le parasraphe était adopté sous sa forme actuelle,
les Etats de l‘extérieur pourreient prendre sur eux-mémes d@'interpréter

les constitutions dee Etate fédéraux,: pratique qui ne serait jugée
acceptable en principe par aucun Stat. Particulitrement dans les eas

of les dispositions ow netitutionnelles relatives » la conclusion des
traitée sont metitre & controverse, cette pratique équivaudreit
mettement & une ingérence de ls part de l'Stat de l*extérieur dans
dy attaires intéricures de l'état fédéral.

ce te constitution : f6d6rele selon le droitinterna tional
ltalinés 2 de Article 5 & l'étude semble poser en

principe que la°constitution fédérele on soi peut définir un statut
devant le droit international, slore quten réalité une constitution

fédGrale, du fait qutelle est une législation intérieure de 1*Etat
fédéral, ne peut d*elle-méme régler des.questione qui sont du restort:
du droit international. Ce fait-de ne pas prendre en considération .
atoutres Gléments qui sont également importante en droit international,

“telco que 1a recommeiseance formelle, a des incidences qui sortent des |
eadres du droit des traités. Par exemple, si ltalinéa 2 actuel, qui 5
$e rapporte & la constitution fédérale, était edopté et considéré :
comme loi, il serait alers possible de soutenir que les membres des

Btatse fédéraux ont droit, selon le droit international, de deyenir
membres d'organisations Lasers iieseles au méme titre que les Etats t
souversins reconnus, bh lea seule condition que la constitution fédérale 4

ee le atatut international nécesssire & une telle affilietion.
Il est évident qu'une telle situation entretnerait ume déformation de
is représentation des pays su sein des eer interna tionaux.

002695
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De fait, i2 n'existe aucun exemple of la pretique des Btats appuiec
ltopinion selon laquelle une constitution fédérale en soi aecorde un

etatut quel conque en Grete international.

Pratigque des Utate

Un examen de lspratique des Etats wade ‘au’ ducune
constitution féaérale n'autorise les parties constituantes de le

fédération 4 conclure en toute liberté et indépendante des accords

internationsux. les constitutions de la grande majorité des Etats

fédéraux réservent au gouvernement fédéral le droit de conclure dee
eceords internationsux et établissent clairement que les membres consti-

tuants ne jouissent pas de ce droit. §éme dans lee cas oh, pour des
raisons particulidres d'ordre historique ou politique, 1a pratique
-eonstitutionnelle Ges State fédéreux semble permettre aux parties

constituentes de-conclure certains genres d‘accords avec des Etats

étrangers, toutes ces constitutions stipulent que cette autorité doit

étre exeredée par l'intermédiaire du gouvernement fédéral ou sujette en
dernier lien & 1' approbation Qu-av contréle du pouvoir fédéral. on
ne peut pas dire que ces pratiques constitutionnelles. alent donné

naissence & une pretique des Etate suffisamment répandue pour pernettre
is codification de principee de droit d'application universelle.

Personne n'a exprimé la erninte que 1'omiesion de
l'alinéa 2 de l'Artiele 5 portersit etteinte aur droits des membres

d'un Stat ¢édéral quelconque, alors que: de nombreux Etate fédéraux ont
fait remarquer que i'tadoption. de cet alinéa lear ercerait des aifficultés.

ee

Portée de ls Convention

L'article 1 aiics 2 la atid stentoa ae. Ja ConZérence
sur le droit des traités .stipule que "La ‘présente Convention se réftre —
aux traités conclus entre Etats". Les membres d'une union fédérale ne _
sont pas des Etats au sens donné & ce mot dams l'Article 1. dela a sé
confirné par la suppression du mot "Etate" 2 i'alinés 2 de ltérticle 5
eu cours de la premitre session. Un alinés qui porte sur le pouvoir de
traiter des membres des Etats fédéraux se situe donc en reese dee :
cadres de la convention proposée. :

Conelueion
En raison des questions dtordre juridique décrites plus

haut et parce qu'il attache besucoup d'iuportanee & cette affeire, —
le Gouvernement du Cansda prie le Gouvernement de la Suisse 4e “lui
accorder son appui dans sa requéte visant & faire omettre l'alinéa 2
@e it cle 5 de la Convention sur le droit ges traités qui doit etre
adop % Vienne. :
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Bn 1966 la Commission de Droit International des
Nations Unies a adepté 75 projets dtarticles sur le droit des traités.

La 2le et la 22e Assenblées Générales des Nations Unies ont recommandé

qu'une conférence internationale soit tenue en deux sessions pour

rédiger une convention sur le droit des traités. la premitre session

de cette Gonférence, qui a eu-lieu.& Vienne du 26 mars av 24 mai de

cette année, a revu la totalité des 75 articles en question, dont la

majorité ont 6té approuvés provisoirement. a deuxitme session,

durant laquelle lea convention doit @tre adoptée, aura lieu & Vienne

du 9 avril au 21 mai 1969.

L'article 5% I'étude, ayant trait > le capacité des
Etats de conclure des traités se lit comme suit (traduction &

l'Ambassade du texte anglais) :

(1) Chagque Stat ponstde la capacité de conclure des traités ;

(2) (les Stats) membres d'une union fédérele peuvent avoir la

capacité de conclure des. traités si celie-ci-est admise par

la.constitution fédérale et dans les limites prévues per la

constitution fédérale en question.

a la premitre session de la Conférence, le texte de

la commission de droit international a été amendé en biffant le mot

"Otats" au paragraphe (2) ci-haut mentionné. A pert cet amendement
le paragraphe (2) a été adopté par une simple majorité du comité.
A la deuxitme session, alors que tous les articles seront de nouveau

examinés en session plénitre, chaque article devra @tre adopté par

une majorité des deux-tiers pour @tre inclus dans la convention.

L'inelusion du paragravhe (2) de Ltarticle 5 de da
. convention tel que cité ci-dessus pourrait avoir dee implications

sérieuses pour le Canada car il pourrait entamer un precessus par

lequel des Stats tiers tendraient interpréter le Constitution du
Canada et les Constitutions G'autres Etats fédéreux. te Canada,
comme tout autre pays fédéral, est d'avis que le Constitution fédéraie
est une affaire de droit interne de l'Ztat fédéral et ne peut étre
interprété que par un tribunal de 1'Etat concerné qui a juridietion
dans les affaires constitutionnelles. les probltmes eréés par ~
l*article 5 sont plus difficiles pour le Ganada que pour le majorité
é*autres Etats fédéraux yu le fait que is Constitution du Canada est

en partie éerite {Acte de 1*Amérique Britannique du Nora), et en
partie basée sur des. as oe ai et des traditions, donc neméerites:

ut Adde-Ménoire ei-joint,Le 30 "dbaapeesia Se
entre les mains du Président de la Confédératien-en sa qualité de
Shes du Dépertoment Peitt+icreMdérel, et. que je vous pesse h tits
officieux, €nonce les considérations qui sont les plus troublante:
pour mon Gouvernement.

— 002697
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: a Suisse @& yvoté-en fayeur du erage atiine (2)= he:
‘prisedere. 5 ci-haut mentionné dix deux oressions de vote au cours de
“de premitre session. Sous attachéne une inpor tence: “prinordiale: Be de.

“position de lo fudese dane cette autitre saree gue ce paye eat Itun--

~j-paregraphe (2) ‘laissa t.% dée ‘Bien qu'une abstention suisse ne 4

Ges raree Eiets téddre:x dont les unites fédcrativer pouvent exercer
lp droit de conclure ces traités, bien que eelui-ci soit torné. Nous
‘eomprenons que le parezrerhe {2}: pulsee Gtre acceptable your “lo Sujese -—
en ce qui-concerne sa propre Constitution; ueie.-ce -pepagraphe éta=
blireit des rigles cui sappliquersient » tous hes” Btate ?édéranx,
hon seulement -h le cuisee. Par conedquent la Suince en déterninant a
8& position cur le poragrabne (2) coneiaéréra, espéroric-nous, si» Bee

_gette dispowition donnere satigfection aux pays fédéreux en général. 4
Un tree grend nombre a'etats fédéraux (Hexioue, Brécil,§ Népublique
Fédérale d'Allemegne, Australie, stets-Unis d'Anériqve, “elsisie, |
Vénésuéla, Inde, Autriche) +t on le Canada ont indiqué qué ie.

serait pas idéale du point de wer * gaged tents eedi, serait nature llewent
. ht veda & un vote“en faveur ‘ paragrephe (2). a iS

é ‘Ts posi tién: iendladedue vie~b-vis de ‘Ihrtieze 5 du
projet de trai t¢. peut se résuner comme suit. t

Peay Nous. tenons’ teeucoun ms ee. ‘qutue vote séparé pelt pris éur- le
_ paregraphe @) ae “article + que ee yote soit nogatif.

(») 91 un vote sépers eur le paragrephe phe (2) est refusé, fe Gonata
+ gonsifitre que 1! Article 5 dane sa “totelité @evreit étre supprind
; ear-le droit otipulé @ansle parserephe (1) peut étre prise pour.
“i eequit. Ta Convention #e Viennede 1961 eur les relations 2

-.. @iplomatiques et la. Convention de Vienne de 1963 sur les relations

consulaires“n’inelucn! ‘pasy par exemple, {6s articles ayant trait
ay- droit: da Btate d’enveyer 6u de vecevoir des diplomater.ou des -
‘consuls. Ces droits sent clairement ¢tablis ‘osr l‘envergure <<.) —~

générale de eee Conventions. 11‘ pourrait en etre ae anne en ce
aul eqncaxne ol eondiusion Sea traités. sais a

(ce) de guipse éteant réepinpabial pour “les affaires Geieiess” ou
as idechtenstein, le Cansde, serait reeonnaissant si son pointde vue

‘goncernant ceite quéstion powyelt. etre “tronemie aux euterités. .
“eoupétentes.< ce cette Srinctpaatés E

Py,

(a) Ke Gouvernetent canadien ayirdctesey Siicauent: que le diainvertienieht oe
=, suisse lui fagse pert de 1s. position ae= ia $tidce et -du eee as 6 7 aa

» Bhan et le point ae. vue. de ces deux Couvernesents

- (1). eur le paragraphe . (ay on général”
2 Asap: sur le question aw wo te. -eépart bur ‘le paragraphe £2) 2
(444) sur Lattitude cai sere sdoptée vie-h-vis cc l'artiels 5—

@ans vo tote ‘si un vote: ‘etpers: sur rae em pe
2 eat, - par.qe » Conference. : :

sees :
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Gouvernement attache & cette

faire des représentations ouprés-
‘Chef du Département Zolitique Fédéral. é

“Stion est tellement Peg cx nd et est de of yl
on de vous ltexposer’& l*avance, dana. . 4
ler ou vous- “pourriez obtenir 1l*ay ;

assiter.. de propose

_~ procédure wu que la session en co du Conseil Rational et 4. — j
- Conseil des Stats doivent. ‘pans te imposer des obligat ‘Suxent ‘

le tenps cieux de votre Bré¢ t

Gé3% letrdes. :
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FM CLMBO NOV5/68 CONFD NO/NO STANDARD DISTR

TO EXTER 625 PRIORITY

INFO TT PRMNY DE OTT

REF YOURLET L-737(M)SEP19

LAW OF TREATIES CONFERENCE-CE YLON

DELAY IN ACTING ON REQUEST IN YOUR REFLET HAS BEEN DUE TO

DIFFICULTY WE HAVE HAD IN OBTAINING A DEFINITE

INDICATION ON TIMING OF RETURN OF CHRISTOPHER PINTO,

SENIOR LEGAL ADVISER IN DEA,WHO IS A MEMBER OF CEYLON DEL

TO 23RD UNGA AND WHO,ACCORDING TO OFFICIALS IN BOTH

DEA AND JUSTICE,IS ONLY KNOWLEDGEABLE CEYLONESE OFFICIAL

ON THIS QUESTION.

2.AS PINTOS TRAVEL PLANS ARE NOT/NOT DEFINITELY KNOWN AND AS

THERE IS A CHANCE THAT HE WILL NOT/NOT RETURN TO CLMBO

PRIOR TO END OF YEAR,LEAVING ONLY A SHORT TIME BEFORE HE

GOES ON TO MTG OF AFRICAN-ASIAN LEGAL CONSULTATIVE GROUP,

YOU MAY WISH TO CONSIDER DESIRABILITY OF ARRANGING FOR A

MEMBER OF CANDEL NY TO DISCUSS DRAFT ARTICLE FIVE WITH

PINTO IN NY.BEN FONSEKA,DIRECTOR,FOREIGN RELATIONS,

AGREED THAT THIS SEEMED BEST COURSE TO FOLLOW IF CDA ATTACHED

URGENCY TO OBTAINING EARLY CEYLONESE VIEWS.WE HAVE AS REQUESTED BY

YOU LEFT AIDE MEMOIRE WITH MINISTRY,AND SPOKE ALONG LINES OF YOUR

eek
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PAGE TWO 625 CONFD NO/NO STDR

HELPFUL REFLET,EXPRESSING APPRECIATION FOR CEYLONESE SUPPORT IN

FIRST SESSION.WE REQUESTED THEIR VIEWS AS EARLY AS POSSIBLE

ON OMISSION OF A SEPARATE VOTE ON PARA2.

WE SUGGESTED AT SAME TIME THAT MR PINTO MIGHT BE INFORMED OF

OUR APPROACH AND THAT IT MIGHT BE USEFUL IF A MEMBER OF

OUR DEL IN NY DISCUSSED THIS THIS QUESTION WITH HIM.

CEYLONESE REPLY COULD BE COORDINATED WITH PINTO AND

DELIVERED EITHER HERE OR IN NY.

5.FONSEKA AGREED THAT,IN CIRCUMSTANCES,THIS SEEMED BEST

PROCEDURE AND WOULD NOTIFY PINTO ALONG ABOVE LINES.HUSSAIN,

ASST SEC,RESPONSIBLE FOR CONFERENCE MATTERS,SAID HE SAW

QUOTE NO/NO REASON WHY THERE SHOULD BE ANY CHANGE IN CEYLONS

POSITION.UNQUOTE.

4.ALTHOUGH WE HAVE NOTHING TO GO ON OTHER HUSSAINS REMARK,IT

STRIKES US THAT CEYLON IS UNLIKELY TO ALTER POSITION TAKEN

BY SIR LALIT RAJAPAKSE AT FIRST SESSION.IN CONTEXT OF DOMESTIC

POLITICAL AFAIRS TERM FEDERALISM IS AN ANATHEMA TO CEYLON GOVT.

COMMUNICAL DIFFERENCES ON ISLAND HAVE BEEN CONSTANTLY AGGRAVATED BY

EFFORTS OF MINORITY TAMIL FEDERAL PARTY TO OBTAIN FROM GOVT,

IN RETURN FOR ITS SUPPORT ,CONCESSIONS WHICH WOULD IN EFFECT

PERMIT CEYLON TAMILS,WHO CONSTITUTE 1@ PERCENT OF POPULATION,

A GREATER DEGREE OF AUTONOMY IN MANAGEMENT OF THEIR OWN AFFAIRS.

SINHALA EXTREMISTS ARE CONSTANTLY ALERT FOR ANY DEVELOPMENTS

WHICH MIGHT INDICATE EVEN SLIGHTEST SHIFT TOWARDS DECENTRALIZATION

eoed
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PAGE THREE 625 CONFD NO/NO STDR

ALLOWING ANYTHING WHICH REMOTELY SMACKS ON FEDERALISM TO GAIN A

FOOTHOLD.SIR LALIT RAJAPAKSE MAY IN PART,HAVE HAD DOMESTIC

UNCERTAINTIES IN MIND IN HIS STATEMENT AT FIRST SESSION THAT

QUOTE STATE PRACTICE IS NOT/NOT YET SUFFICIENTLY DEVELOPED

TO PERMIT CODIFICATION OF INTERNATL LAW UNQUOTE ON ARTICLE FIVE,

PARA2.IN ANY CASE GOVT,IN PREVAILING ATMOSPHERE OF DISTRUST,

SEEMS UNLIKELY TO LEND ITS SUPPORT TO A PARA IN AN INTERNATL

CONVENTION WHICH UNLIKELY AS IT MAY AT PRESENT SEEM,

COULD CONCEIVABLY HAVE IMPLICATIONS FOR CEYLON IN UNFORE-

SEABLE FUTURE.
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@ .

INSTRUCTIONS

» This form may be used in sending material for informational purposes

from the Department to posts abroad and vice versa,

+ This form should wor be used to cover documents requiring action.

» The name of the person responsible for authorizing the deapatch

of the material should be shown opposite the words "Despatching

Authority". This may be done by signature, name stamp or by any

other suitable means.

The form should bear the security classification of the material

it covers.

- The column for "Copies" should indicate the number of copies of
each document transmitted. The space for "No. of Enclosures" should
show the total number of copies of all documents covered by the

transmittal slip. This will facilitate checking on despatch and
receipt of mail.
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Tehran, September 21, 1968.

txceliency,

I have the honcur to inform you that, en instructions from ay

Governsent, I am today calling on the Nead cf the Treaties and legal Affairs

sAvision of the loperial Ministry of Foreign Affairs, Dr. iuseddin Kazemi,

to explain to him, ae the official directly concerned with legal msttere, the

views of the Canadian Covernment regarding draft Article 5, peragrapp 2, of

the draft International Convention on the Law of Treutiee whieh will come up

for a @ecisive vote ut tne -econd ~ession of the Law of Treaties Conference

in Vienna, April 3 to May 21, 1969. I am leaving an Aide Kemodre with Dr.

Kazemi, sho will no dcubt be consideriny » pecixily the legal questions

involved.

In view of the importance of cuis matter to Canada, it seems doth

a; propriate and desireable tc draw thematter to your attention also, as

virector General concerned inter alia with Canadian affairs. Attached, for

ease of reference, is tne text of oraft Article 5 snd a copy of the Aide

Memoire being left with Dr. Kaveai.

The question at iseve is whether this particular paragraph ~-

poreagraph 2 of Article 5 -- should be omitted or included in the final

Convention. ‘“ithout going into all the details, briefly there are two points

ea which the Cenudian Governzent in seeking the support of the laperial

Government of Iran. The first has to do with the mamner cof voting om Article

5e te realize that a number of states atteabh importance to paragraph 1 of

“rtisle 5. As Canada has no wish to interfere with paragrayh 1 and in view

of the importance of the ¢ nsiderations relating to paragraph 2, it would be

our hope that Iren would agree to sup;ort at the Conference a request for a

separate pote on paragra;h 2 of Article 5. (For adoption, such a procedural

request would require a simple majority of those voting for or against.)

Nore importantly, om the substantive issue of the vote on paragraph

2, and quite apart from the legal questions referred to above, even if the

imperial Government should find it does not fully share Canada's apprehenaioas

over all of the possible coneequences of edopting paragraph 2, the Canadian

Governzent earnestly hopes that the Imperial Governsent will after careful

consideration nevertheless agree to op;ose the adoption of paragraph 2 in view

of the importance which Cenada attached to this question. Indeed, in our view

the digadventeges of paragra;h 2 are such that they owtweigh the advanteges of

paragraph 1 to the extent se would hope that, should a seperate vote om pare~

graph 2 be refused and the only vote taken be on Article 5 as « whole, the

‘ eoef2

eS Dr. Hanoutchehbr Fartazh,

iolitical Direetor General,

Imperial Ministry of Foreign Affairs,

Tehran.
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iranian Government would agree that the whole Article should be deleted. (The
rules of procedure for the law of Treaties Conference require that for a

paragraph or Article to be included in the Convention it must obtain a twoe
thirds sajority of those present and voting for or against.)

My Gover:ment ill be moat interested to learn in due course of

tue view shich the Imperial Iraniam Goverazent authorities will decide to take

on these teo points. Naturally, should you or your colleagues wish to discuse

the watter further, 1 am at your disposale

Accept, txcellency, the renewed essurances of ay highest consideration.

(ies Lee)

Chargé d*iffaires.
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The Canadian Imbassy,

nO DJAKARTA, Indonesia securnry CONFIDENTIAL

Sécurité

Under-Secretary of State for External Affairs mae October 29, 1968

De

MG Your letter 468 of October 15, 1968

SUBJECT Lew of Treaties Conference ~ Article 5
Sujet

pen OTTAWA.
NUMBER Le 992
Numéro

FILE DOSSIER

OTTAWA 20-31: 4

MISSION

[2
ENCLOSURES

Annexes

DISTRIBUTION

Ext. 407D/Bil.

{Admin, Services Diy.)

_ We enclose for your information a copy of a table which shows

how the various countries represented at the first session voted on three

votes related to paragraph 2. The first column indicates the separate

vote on paragraph 2 prior to consideration in the Drafting Committee. The

second column indicates the separate vote on paragraph 2 following the

report of the Drafting Committee and the third colwan indicates the immediately

subsequent vote on Article 5 as a whole. You will note that India and Malaysia

were among the federal States which opposed paragraph 2.

2s As you know, Indonesia supported paragraph 2 on all three votes.

Waile we would like to obtain Indonesian opposition to paragraph 2, or at

least abstention, we appreciate the very real likelihood that Indonesia

will maintain at the second session the position which it took at the first

session on this question. In view of Indonesia's role as a supporter of

paragraph 2, we will be particularly interested in learning whether the

Indonesians would seek to prevent a separate vote on paragraph 2 at the

second session. This question is of interest to us because, while we can

alnost certainly muster a blocking third against paragraph 2 if the paragraph

is voted on separately, it will be considerably more difficult (though far

from impossible) to muster a blocking third on Article 5 as a whole if a

separate vote on paragraph 2 is refused. It is thus of particular importance

to us to know whether the supporters of paragraph 2 will carry their efforts

to the rather extreme measure of seeking to prevent a separate vote on

paragraph 2. As the Indonesians will probably consult with the USSR and

others on the question of Article 5, their position on the question of a

separate vote will be particularly significant.

3. With respect to Miss Laurens! suggestion of an amendment to

paragraph 2, such an amendment, to be satisfactory to us, must include a

procedure to assure its effective application; a merely hortatory paragraph

in the Article that federal States sre to interpret their own constitutions

would not remove the practical difficulties inherent in the present text of

paragraph 2. At the first session the Austrian delegation introduced an

amendment of « kind that would have been aceeptable to us. This amendment |

was to add the following sentence to paragraph 2:

“
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/2- CONFIDENTIAL

“For the purpose of concluding a treaty, the

extent of such capacity is to be confirmed

by an authority of the federal union competent

under Article 6", i.e. the Head of State, Head
of Goverment, or Minister of Foreign Affairs,

of the Federal State or Government.

This amendment was defeated at the first session, which does not encourage

us to believe that efforts to secure a similar amendment at the second

session would be successful. Moreover, there is the tactical consideration

that the support of only one-third of the representatives plus 1 is required

to effect deletion of paragraph 2, whereas the support of twoethirds of the

representatives present would be required to effect an amendment to the

paragraph.

0. 04. MILLER

Under-Secretary of State

for External Affairs.
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DATE October 29th, 1968
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LAW OF TREATIES

ENCLOSURES
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DISTRIBUTION

(
LL.
we

Ext. 407B/BH,

(Admin. Services Div.}

The Second Secretary, Mr, MacKinnon, was in Honduras last week

and met with Mr, Herrera, Head of the International Organizations Division

of the Ministry of External Relations, concerning our request that Honduras

support the Canadian position on paragraph two of Article 5 of the Draft

Convention of Law of Treaties. Spanish and English copies of the Aide

Memoire attached to your letter No, L~737(M) of September 10th, 1968 were
left with him.

2a Mr, Herrera said that no other representations on this subject

had yet been received, He could not of course give a definite reply

but did say that he saw no objection in principle to Honduras supporting

the Canadian position, In this respect he noted that the issue involved

was not of direct interest to his country and there was not, therefore,

any reason why Honduras should not vote against the inclusion of paragraph

two or, if necessary, against the whole of article 5.

36 Since Mr, Herrera was shortly leaving for the United Nations

and would not have an opportunity to immediately discuss our request

with his colleagues, Mr. MacKinnon said we would contact him again in

about a monthts time,

et ox A
Chargé dtaffaires, asi.
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FM ISBAD OCT25/68 CONFD

TO EXTER 1855

REF MYTEL958 SEP27

LAW OF TREATIES CONF ERENCE

AT SOCIAL EVENT LAST NIGHT SAMAD MFA LEGAL ADVISER WENT OUT OF HIS

WAY TO TELL ME THAT HE THOUGHT PAK WOULD BE ABLE TO GIVE US THE

SUPPORT WE SEEK IN THIS MATTER.IT WAS FAR TOO EARLY HOWEVER FOR

HIM TO GIVE ME ANYTHING FORMAL TO THIS EFFECT

MC GAU GHEY

002710
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25 October 1968

United Nations Conference on the Law of Treaties

(second session)

0059 Attached hereto are two papers prepared by the Secretariat

acd intended to serve as a basis of private discussions among

Colegations. They have been prepared in an effort to assist

Cole zations in arriving at a generally acceptable solution of

certoin of the major outstanding problems which will face the

Conference at its second session. The first paper contains

draft provisions on settlement of disputes concerning invalidity

and termination of treaties, and the second contains draft :

provisions onparticipation, entry into force and depositaries.

in addition to these two problems, it would appear inevitable |

that the amendments relating to “general multilateral treaties"

(articles 5 bis, 22 and 17) would ue involved in a general

solution of major outstanding problems,

ee

ee
osaess"
s
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cs} Lio t

Draft I

25 October 1968

1. This Cor sion shall he opsn for signature by al

ses until 30 April 1970, at any of the following: the9 y
SS

Faderal Ministry for Foreign Affairs cf Austria, the Ministryv ss 2

tr.

or Foreign Affeirs of the USSR end the De: riment of State of :

Y wre

ne USA. The Governments of Austria, the USSR and the USA,

hevainafter called the "Initia “Los", shall promptly

inform the Secretary-Goneral of the U.
ao

Nations of each

ignature and of the date thereor,

2. On 1 Nay 1970 the Initial Depositaries shail transmit‘e *

the three signed originals of the Convention by the speediest

neral of the United

ed Nations is hereby

end shall be the depositary

and 75 of this Convention.

1, This Convention is subject to ratification by

signatories, It shall z ain open for accession by any non

gnatory State.

sc
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2. Instruments of vatification and accession shall be

ct iaieaGsposited, in the firs » with any of the Initial

3. On receipt of an in
+

ment of ratification or accession,

smit it to the FinaEEm initial Depositar

Depositary, who shall receive in deposit any*instriment so

ransmitted to him.

to5ey 3ooefilei5wechfs5 9Fe cr5ol <a oO &6 oO CF.gSoscygQ8cr feo3 nefo oQO

1, This Convention

dey following the date o: poszt by the Final =

ough the procedure

of article B, of the instrument of

tion or accession of the twe mby-second State.
i &
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2) of the date of each signature as notified to him

pursuant to paregraph 1 of article A,

b) of the date of deposit with him of each instrument of

ratification of and accession pursuant to paragraph 3

of article B, and

G) of the date of the entry into force of the Convention

pursuant to paragraph 1 of aetinis Cc, and

Gd) of the date of receipt by him from an Initial Depositary

and of the contents of any relevant notification.

The three originals of this Convention, of which the Chinese, *

“aglish, French, Russian and Spanish texts sre equally authentic,

shall after receipt by the Final Depositary remain deposited in the

exchives of the United Nations, Duly certified copies of the text

of this Convention shall be prepared by the Pinal Depositary. Thoy

ahall be transmitted by him to the Members of the United Nations

and to nonemember States invited to attend the United Nations

ace on the jaw of Treaties. Additional copies shall be

vovided to the Initial Depositaries for transmission as they

‘onsider appropriate.

IN WITNESS WEEREOF the undersigned, duly authorized, have

Lgned this Convention,

Done in triplicate at Viena, this

y cf May, One thougand nine hundred and sixty-nine.
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Draft I

CONFIDENTIAL + 25 October 1968

DRAPT PROVISIONS REGARDINGSEI gt OF DISPUTES

UNDER THE CONVENTION ON THE LAW OF TREATTES

Article 62

[hea the underlined phrases to the text of article 62

as adopted by the Committee of the Whole:_/

1. <A party which, under tho provisions of the present

Convention, invokes either a defect in its consent to be bound by a

treaty or a ground fox impesching the validity of a treaty,

terminating it, withdrawing from it or suspending its operation,

must notify the other parties and the Seeretary-General of the

United Nations of lis claim, The notification shall indicate the

measure proposed to be taken with respect to the treaty and the

reasons therefor,

2. If, after the expiry of a period which, except in cases

of special urgency, shall not be less than three months after the

receipt of the notification, no party has raised any objection, the

party making the notification may carry out in the manner provided

in article 63 the measure which it has proposed.

3. If, however, objection has been raised by any other

party, the parties shall seek a soiuticn through the means

indicated in Article 33 of the Charter of the United Nations.

Such objections shail be notified to the other parties to the

treaty _and to the Seerstery-Genoral of the United Nations,

002715
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4o Nothing in the foregoing paragraphs shall affect the rights

or obligations of the parties under any provisions in force binding

the parties with regard to the sei

5. Without prok

not previously made the noti.

+ onoat.
CO anor,hot prevent it from making such notification in answe

party claiming performence of the treaty or alleging its violation,

Article 62 bis

3, If, after fou months sed from the date of the

receipt of an objection by the apc dinas General as provided for

in paragraph 3 of article 62, the party malcing the claim end the

party or parties objecting to that claim have been unable to agre

on the choice of one of the means of settlement indicated in

Article 33 of the Charter, the party malcing the claim or any party

objecting to that claim may notify the Secretary-Goneral thet it

desives to have recourse to the procedures provided in Annex I to

this Convention.

2. {f, after twelve months have elapsed from the date of

receipt of an chsectson by the Secrstary-General as provided for

in paragraph 3 of article 62, + ne of settlement chosen by

the parties has not led to a solution, the party making the claim oz

any party objecting to thst claim may, subject to paragraphs 3 and

4, notify the Secretary-Goneral +t ives to have recourse to

the procedures provide

3. Nothing in

rights or obligations of the parties under any other p: provisions

SASS RENEE INO SHT
ns
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Document disclosed under the Access to information Act -

in force binding the parties with respect to the sottlement of

disputes.

4. Peragraph 2 shall not apply if the party making the

claim and the party or parties objecting to that claim have agreed

to have recourse to / conciliation pursuant to other provisions

arbitration orthan those of Annex

judicial settlement.

to Member ofy-General shall invite every St

the United Nations end every party % is Convention to nominate

two conciliators, one of whom may be its own nationality, and

the other of whom shall not be of its own nationality, nor in its

persons of high moral character, who possess the qualifications

s for appointment to the

iis of recognizcd

2. The Secretary-General shail draw up a list of the

persons thus nominated. The term of office for conciliators shall

+

be for five years. Any State may at any time replace a

wouane

if Ied Statute, Article 2,

Document divulgué en vertu de la Loi sur I'accés a I'informa
; Hates por i
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coneiliator which it has nominated, provided, however, that though

veplaced, conciliators shall finish any cases which they may have

begun, 2/ and further provided that conciliators elected by the

General Assembly to the Commission on Treaty Disputes in accordance

with the following article shall continue to serve on that

Commission for the balence of their terms, Vacancies which may

oceur as a reault of death, resignation or any other cause shall

be filled within the shortest possible time in the manner fixed

. 3/
for the nominations,“ The 7 ice of conciliators

appointed to fi11 vacancies shall be for five years,

Article 2

1, The General Agsembly shall elect twenty-five conciliators

from the list referred to in the preee ling arbicle to constitute

the Commission on Treaty Disputes, >

2. No two members of the Comission shall be ‘nationale of

the same State. Lf

3. At the election, the electors shall bear in mind that

the persons to be elected to the Commission should individually

possess the qualifications required end that in the Commission as

a whole representation of the main forms of civilizetion and of the

principsl legal systems of the world should be assured, 3/

4. The members of the Commission shall be elected for five

years, They shall be eligibie for re-election,

2/ ICd Statute, Article 13 (3).

Revised General Act, article & (3).

ILO Statute, Article 2.

ILC Statute, Article &.

as
> ~

wm &

sores:
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5. Vacancies which may arise as a result of death,

resignation or any other cause shall be filled from the list by the

General Assembly at its next regular session, A member of the

Commission elected to replace a momber whose term of office has

ot expired shell hold office for the remaindor of his

predecessor's term, 4

6 ‘The Commission shall take its

A majority of its members shall constitute a quorum, Subject to

the provisions of this Convention, the Commission shall establish

its own procedures

To Subject to the approval of the General Assembly, the ‘

Commission shall be constituted as an organ of the United Netions

and shail be anthorized, subject to the provisions of article 10

below, to request advisory opinions of the Intermational Court of :,

Justice on legal questions arising within the scope of its

petivities o. provided, how advise:

merits of any dispute regarding which recourse is be

procedures provided for in this Annex shall be r

parties to the proceedings agres therot

Ay

(a) one conciliator who may have its om

either from the Commission on Treaty

the list refer:

6/ cof, Article 96 (2) of the Charter,

é '

ee]

ed
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{b) one conciliator not of its own nationality chosen from

the Commission on Treaty Disputes.

2

2. Should there be two or more parties in the same Interest,

they shall, for the purpose of the precoding peregraph, be

Tf r CoEreckoned as one party only, v end may cheese jointly two

conciliators without Limitation as to nationality, Any doubb uponiy

this point shall be settied by the Commission on Treaty Disputes.

3. The conciliators chosen hy the partics

within ea period of two months after the Secretary—General has

received a request pursuant to article 62 bis.

ko The four concikiators so appointed shall, within a period

of one month from the date of completion of their appointments,

Chairman, from among t

Disputes

5, If the appointment of the conciliators by the parties

has not been made or completed within the time limit specified in

paregraph 3 ebove, or if the appointment of the chairman has not

ssion on Treaty Disputes

1, The functions of the conciliation panel shail be te

the fects, to collect wlth that object all necessar,

z/ “ICs Statute, Article 31 (5).
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information by means of enquiry or otherwise and to endeavour to

promote a friendly settlement ef ths dispute, At the conclusion of

its examination of the facts, panel will attempt to define

terms of sctbicn iscepi .@ of being accepted by the parties who

Once decided upon,

municated by the

within a stated period whether or not the parties accept the proposed

scttlement.

*

2. Decisions and of the conciliation panel

shall be taken by major:

3, Subject to the provisions of this Convention, the panel

shell establish its own procedure, The Commission on Treaty

Disputes may draw up modol rules of procedure for the guidance a

of conciliation panels,

Article 5

Unless otherwise agreed among the es in consultation

1 the Secretary-Gensral, the conci. on panel shali meet at

zn shall convene the panelUnited Nations Headquarters, The

@S soon as possible after a dispute has been brotight before it,

shall not be conducted in

public unless a decision t is taken by the panel w

the consent of the parties,

summers

Sf Based on Article 7 ¢ m on procedure of intern
conciliation the by the Institut de Droit Internati
1961: Annaire de 1,

Rabe poi = :

by 49 (1961) Vols Ti, page 232.3" +,

002721
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Article 7

ated in theA party to the treaty which has not parti

formation of the conciliation panel, has the right to intervene in

the proceedings and to present written and oral statenents to ths

panel,

Articie ¢
The parties to the dispute shall facilitate the work of the

ion panel, and, in p: il supply it to the

3md% with all rele tpossible ext

ir disposal to allow

in accordance with thoir

f witnesses or experts f and tolew, to the summoning and hearing

visit the localities in questions /

close its proceedings within tu

2. At the close of the panel shail dr

up & procés=verbal stating, as the case may be, either that the

ies have come to an and, if the need arises, the terms

ible to effect, aagreement, or

‘bak shall be
eee

al, to the

eon nese

9/ = Revised General Act, arti

article 14.
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effecting a friendly

Rin tie win? ataotoment

ined to a brief statement

sveceeded in effecting 2

shall sot out fully the factual ele

have annexed to i tten end oral submissions of

the parties.

he Unless otherwise agreed by ' the Seer

General shall publish the proces

4 to the Commission on Treaty

Disputes that the latter request en advisory oF

2, MI sucha

glose its proceedings shali bs exten

ered its acvisory or

i i ss 002723
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Article 12

le Tho Secretary-General ly the conciliation panei

with tho nesessary stef?,

fox the work of thea panel 2f£.i6 x sw York or Genevac

© . During the proceedings of omel, the conciliators“ 2

and the Chairman shall receive enol. $ in the amount usually

peid to Secretariat experts. Ina

travel and their subsistence costs d

panel shall be defreyed in accordan 3 the applicable

regulations of the United Nations,

he If the conciliation panel s away from United Nations

Headquarters, the actual additional costs directly and indirectly

rolved i . shall be defrayed by the é which take part in

the proceedings,

y x

panel other than those5. The costs of the cone ilia

ferred to in paragvaphs 2, 2 and 4 of this article shalt,

resd, be divided equally among the United

panel shall decid:

&. Esch State which takes part in the proceedings shall

may its own expenses.

30/ Language from General Assembly resolrbion 2116 (XX),

002724
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Article 13

fer aro

1... In the event that the co panel has not

8
4P

fe we+ of the dispute,

ree months of the

. draw up by the panel;

not othexwise composed

their differences, eiti party to the pte may request that the

dispute be referrad to arbitration,

2, ‘The arbitral tribunal shall consist of three membors.

to the dispute, TheOne member shall. be appointed by each par

third member, who shall act as chairman, shall be appointed by

the two other members,

3, Should there be two or more parties in the same interest, me

g paragraph, be reckoned

as one party only, and shail choose jointly one member of the

arbitral tribunal,

Lo The members of the arbitra al appointed by the

parties shall be so appointed within a od of two months from

yeGenoral, The Chairmenthe date of the request to the Secreta

shall be appointed within a period of two months from the date of

2 t

the appointment of the members of the arbitral tribunal appointed

by the parties.

+3 of the arbitral5. If the chairman or other z

tribunal are not appointed within the time Iimits referred to in

the preceding paragraph, the necessary appointments shall ‘be made

by the Secretary-General of the United Nations, ¢

's

i

. .
a
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$, Vacancies which may occur in the composition of the

arbitral tribunal as a result of death, resignation or any other

cause shall be filled within the shortest possible time in the

mamer fixed for the original appointments.

7, The arbitral tribunal shall « establish its own procedure,

The decisions of the arbitral tribunal shall be taken by majority

vote, The avard shall be final and bindings

8, The Secretary-Cieneral shall provide the

with such assistance and facilities as it may require.

9, The provisions of article 12 shall apply mtatis mutandis

> the arbitral tribunal, save that the renumeration of the 
‘

chaizvman and other members of the tribumei, on 4 scale to be

seed by the parties, shail be bo e by the parties in equal

s-Adterna eB]

3. The parties to & proceeding may agree to ask the panel to

ide the dispute as an arbitral tribunal, In that case, they

LL so notify the panel and the Secretary-General at any time

Sore the panel acopts its the panel shall then

tral award in tpem et 23 go8e

ybrary, act in accordance with

the provisions of Fart IV of 1e Convention of 18 October

31907 for the Paciz: eitlement of International Dispubese

141 and binding.
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October 24, 1968

From: Jd. 8. Stanford

. lb”7 - Oy" v4

NOTE TO MR. J. A. BEESLEY ce = | “6 oil
eI !S vr fh

Re: Law of Treaties - Article 5

On the basis of 36 replies, most of which are tentative, we

have an indication of 33 votes against paragraph 2. To this may be

added 13 States which oprosed paragraph 2 at the first session but from

which we have not yet received replies. This gives a projected total

of 46 votes against paragraph 2. Allowing for only 3 abstentions (there

were 8 abstentions at the first session and we already have replies

indicating 3 abstentions) these 46 votes would constitute a simple

Majority against paragraph 2.

We have an indication of 36 votes in support of a separate
vote on paragraph 2, with only one doubtful and noreopposed among the

replies received to date. To this may be added the 13 "friends" not

yet heard from, which gives vs a projected total of 49 votes in favour

of a separate vote on paragraph 2, again a simple majority.

Of the 18 replies which indicate a position on Article 5 as

a whole if a separate vote is refused, 17 have indicated that they

will oppose Article 5. We need 24 votes to obtain a blocking third.

Of particular interest are the changes of position discldsed

by the replies. Of the 4 States which voted once for and once against

paragraph 2 at the first session, 3 have said they will oppose the

paragraph. The fourth, Austria, is undecided. Of potentially greater
Significance is the fact that, of the 17 States which have indicated

they would oppose Article 5 as a whole if necessary, 5 of these are

States which hete abstained on the vote on Article 5 as a whole at the

first session.

Stanford.

Va

002728



Document disclosed under the Access to Information Act -

File ® Diary , Tel File * Div Diary , JSS : Document divulgué en vertu de la Loi sur I'accés a l'information

MESSAGE

[| DATE [FILE /DOSSIER Sd) ~SCSECURITY

ae ay an 24 ocr. UECLSSFD.FM/DE EXTERNAL OTT /3 |7 |

NO_ PRECEDENCE
Trt QCUTILSTova VIENUA G :

INFO COPEMAGET

REE

SUB/SUy «UTI. CCI'FEREECE Cll THE Lic? CF TREATIES ~ SECCID SESSION

PLE/SE R ESERVE A SUITe ACD TAREE SINGLE RCOLS WITH BATH AT BRISTOLLLL. FOR FERIUD APRIL 7 TO LiAY 24, 1969 FOR USE CF CANADIAI DELUG.TION OL

TiS LA CF TREATIES,

LLL

ly RQ) QORAQAAAAL
DISTRIBUTION Done in
LOCAL/LOCALE FIIU.CE DIVISIO“ (TRAVEL SECTICI:leCORD) DIVISICH RO STANDARD

ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED /AUTORISE

SIG sansnsensasasaneapenenigs te sae B10 A: BEAL ES? ses sesssnso
JyBae AMOR: ZS. LEGAL 2-506 vin yhig BEES LEIE oo _

EXT (8/BIL (REV 5/64)

(COMMUNICATIONS OIV)
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CONFIDENTIAL

(BY AIR BAG)

October 24, 1968.

Dear Hr. Wershof,

Re: w of Treaties

Thank you for your letters of October 16 concerning the Law of
Treaties. You will havo received by now a copy of our telegram to Vienna

asking them to meke reservations at the Bristol. I havo taken up vith

Finance Division the question of the allowances of the secretary assigned

to the delegation and will let you know when their reply is received.

You have enquired about treaty making by constituent republics

of the USSR other than Fyelorussia and the Ukraino. The Sovict development

of the three disarmament treaties to which you refer does not indicate that
any member of the Soviet Union other than Byelorussia and the Ukraine has
signed or acceded to any of these trecties. Byelorussia and the Ukraine

have themselves not acceded to the Uon-Proliferation Treaty.

We have no information here which would indicate that constituent

repiblics of the Soviet Union other than Byelorussia and tho Ukraine have

become parties to treaties with other communist countries or joined inter~

national organizations consisting only of communist countries, It may be,

hovever, that more detailed information on this point would be available

to Ron in lew York, to whom I am sending a copy of this lotter.

I enclose for your infornation a copy of a note for Alan Boosley

on tho results to date of our canvass for support for the delotion of para.
2 of Article 5, I cannot emphasize teo strongly that this information is

based on replies most of which are tentative only. However tho outlook

is favourable.

{2

Mr. Hax H. Wershof, Q.C.,

Canadian Ambassador,

COPENHAGEN, Denmark.

ec: Hr. A.W.J.Robertson, Permis, N.Y,
002731
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-Z2« CONFIDENTIAL

We have asked Ron Robertson to discuss with other representatives

of the "old Commonwealth-USA group” and with the WEO generally the question
of preliminary consult:tions on the Law of Treaties. I gather from Ron that

everybody has had their hands full with Special Missions and other topics

and that they have not yet really focused on the question of preliminary

consultations concerning the Law of Treaties. As soon as we receive any
definite information on this question we will, of course, pass it on to you.

Yours sincerely,

333.45 esAEB SIEO RD

J. 5. Stanford.
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FM CLMBOPLAN SEOUL OCT24/68 RESTR NO/NO STANDARD &

TO TT EXTER 1454 PRIORITY DE TOKYO At DZ ae) Py:
FOR UNDERSEC OR GOTLEIB DE HADWEN Ht
I AM SURE YOU ARE AWARE THAT AMBASSADOR TABIBI OF AFGHANISTAN IN en

TOKYO IS PERHAPS THE LEADING AFRO-ASIAN LEGAL EXPERT WHO WILL BE ye
CONSIDERING LAW OF TREATIES AT THE APPROACHING AFRO-ASIAN AND OTHER Ae
MTSS ON THE SUBJ. I HAVE SPOKEN TO HIM AT THE CP MTG IN KOREA AND HE

IS VERY WELL DISPOSED TO OUR POSITION BUT HE WOULD LIKE TO BE FURTHER

BRIEFED. WOULD YOU WISH TO CONSIDER PROVIDING E“B TOKYO WITH ANY

BACKGROUND IT DOES NOT/NOT NOW HAVE FOR THE PURPOSE OF BRIEFING

TABIBI IN THE NEXT FEW WEEKS BEFORE THE AFRO-ASIAN MTG IS HELD.

MY JUDGEMENT IS THAT HE IS VERY RECEPTIVE AND WOULD WELCOME DETAILS

Recotved
OF OUR LATEST POSITION.

JGCT =3 1888

ta apoee ee

Py lel Eien
Deratm, 77 iTako Affoirs

\
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U.N. Conference on the Law of Treaties - Second
Session,
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EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

oo LY TED

DATE October 2h, 1968

NUMBER

Numéro

securty UW
Sécurité

Legal Division

FILE DOSSIER

OTTAWA 20<3<1 6

MISSION

42

ENCLOSURES

Annexer

DISTRIBUTION

Personnel Opers

Division.

Ext. 407D/Bil.

(Admin. Services Div.)

The second session of the U.N. Conference on the Law of Treaties

will take place in Vienna from Avril 9 to Mey 21, 1969. It is anticipated

that Caneda which sent a delegation to the first session, will also send

a delegation to the second session. We further anticipate that the delega-

tion will consist of the Head of Delegation, two officers and one stenographer.

Attached for your information is a copy of our telegram of Octoher 24,

No.1973, to the Canadian Embassy in Vienna requesting thst hotel. reservations

be made for the delegation. We should like to refer briefly te a problem

whieh arose in providing stenographic and secreterial services to the

@elegation at the first session.

The delegation was without secretarial services for the first

two or three weeks of the first session. When it became evident, however,

that this service would be required and could not be provided by the

Bxbassy in Vienna, a secretary from the Embassy in Copenhagen was assigned

to the delegation. She remained with the delegation for approximately one

month. At the end of thet period she was faced with the alternative of

either returning to Copenhagen or losing the whole of her living allowsnees

if she remained in Vienna for the concluding two weeks of the Conference.
Faced with this choice, the lady in question returned to Copenhagen and

hed to be replaced, for the final two weeks of the first session, by

another secretary whe was assigned to the delegation from Geneva.

In the interests of the efficient operation of the delegation,

it would be preferable if the same secretory could remain with the delega-

tion for the whole of the second session. We should be grateful if you

eould inform us whether there is any way of arranging this without requiring

the secretary assigned tto the delegation to forfeit the whole of her

allowances for the period of her assignment.

F BE
» a BE

Legal Division.
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ROTE 16 MR, d. A, BEESLEY

Fron: 4, 8, Stenford a

bs ae

On the basic of 36 replies, most of which are tentative, we
have an indication of 33 votes against paragraph 2, To this may be

majority ageinst paragraph 2.

We have an -indiestion ef 36 votes in Support of « separate

vete on paragraph 2, with only onedoubtful andnomoppesed anong the
replies received te date. Tc this may be aided the

yot heard fron, which gives us a projected total of
of a separate Vote on paragraph 2, agein a simple majority.

Of the 18 replies which indieate « position on Article 5 ss
a whale if » separate vote ic refused, 17 have indicated that they
will oppese article 5. we need B8 votes to ghtain » bieeking third.

Gf particular interest are the changes of position disclosed
by the replies. Of the 4 States whieh voted once for ard once ageinst
Paragraph 2 at the first session; 3 have aaid they will oppese the

parogreph. The fourth, Austria, is undecided, Of gape greater

signifiesnee is the fact thet, of the 17 States which have indicated
they would oppose Article 5 ss a whole if nesessery, 5 of these are
States which kere sbstained on the vote on Article 5 a8 a whole at the

first sexeions -

5. 5. Stanford.

cc: Mr. H, H. Wershof, Copenhagen.
Mr. A.W. dy Roberteen) Permis, Bele
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EXTERNAL AFFAIRS

ro Under-Secretary of State for External Affairs, SECURITY ~~ CONFIDENTT AL
Ottawa. Sécurité

FROM Canadian Embassy, Montevideo. PATE October 23, 1968.
De ower 58

luméro 2

REFERENCE = My telegram 203 of October 17, 1968. wn
. WN FILE DOSSIER |

é OTTAWA

SUBIECT Law of Treaties Conference. SS 20-3-1~6
“we MISSION ‘

ya \\
ENCLOSURES my
Annexes

DISTRIBUTION The pessimism expressed in paragraph 2 of my
telegram under reference was unfounded. Ambassador Ciasullo

\\ has telephoned me to say that the Uruguayan Delegation will

“* firmly support the Canadian position on every point.

Chargé d'affaires ai.

oN

002736
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FM TAVIV OCT23/68 CONFD NO/NO STANDARD

LAW OF TREATIES CONFERENCE-ARTS

TO EXTER 916 PRIORITY
MOETS

HS :ai oee } Ber, * een COPYREF OURTEL 827 SEP27

I CALLED ON MERON YESTERDAY TO RECEIVE HIS FORMAL REPLY TO

OUR REPRESENTATIONS.HE SAID THAT HE COULD NOW TELL ME

OFFICIALLY WHAT HE HAD PREVIOUSLY SAID PERSONALLY. IE THAT

ISRAEL WOULD SUPPORT US IN OUR REQUEST FOR SEPARATE VOTE ON TWO

PARAS OF ARTS AND THAT ISRAEL WOULD VOTE AGAINST PARA2.HE SAID

THAT HE HAD NOT/NOT DEALT SERIOUSLY WITH POSSIBLE NEED FOR VOTE

AGAINST WHOLE OF ARTS BECAUSE HE WAS SURE THAT WE SHOULD GET

OUT SEPARATE VOTE AND HE WAS ALSO SURE THAT PARA2 WOULD NOT/NOT

GET NECESSARY TWO-THIRDS MAJORITY.HE BASED THIS OPINION ON

TABULATION OF VOTES AT FIRST CONF WHERE VOTE HAD BEEN 45 IN

FAVOUR OF RETENTION, 34 AGAINST AND 18 ABSTAINING. I FELT HE DID

NOT/NOT DEAL ADEQUATELY WITH MY OBJECTION THAT MANY STATES

WHICH HAD BEEN ABSENT FROM FIRST CONF MIGHT ATTEND SECOND OR THAT

SOME ILL-INTENTIONED GOVT MIGHT TRY TO ORGANIZE VOTES IN FAVOUR

OF PARA2.HE DID HOWEVER SAY THAT HE WAS SURE WE WOULD BE COUNTING

HEADS CLOSER TO TIME OF CONF AND THAT IF ON BASIS OF OUR COUNT

WE WERE STILL APPREHENSIVE HE WOULD BE PREPARED TO RECEIVE

FURTHER REPRESENTATIONS FROM US.HE ASSUMED THAT WE WERE DEV OTING

MOST OF OUR EFFORTS TO MAKING SURE THAT THOSE WHO VOTED NEGATIVE

LAST TIME WOULD CONTINUE TO DO SO AT SECOND CONF.HE ALSO NOTED

THAT IN DEFERENCE TO OUR VIEWS ISRAEL HAD ABSTAINED ON ARTS AS

eee

[4 25/0
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PAGE TWO 916 CONFD NO/NO STANDARD

A WHOLE AT FIRST CONF AND STATED THAT ISRAEL HAD AT THAT CONF

PROPOSED THAT PARA2 BE VOTED ON BEFORE PARAL, WHICH IN ITSELF

IMPLIED SEPARATE PARA BY PARA VOTE,

2.IF IT DECIDED ON BASIS OF HEAD COUNT THAT FURTHER REPRESENT-

ATIONS ARE NECESSARY I HOPE YOU WILL GIVE ME DETAILED ARGUMENT-

ATION BECAUSE MERON OBVIOUSLY DOES HIS HOM EWORK VERY THOROUGHLY

ROGERS
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FM PSPAN OCT22/68 CONFD NO/NO STANDARD

TO EXTER 1788

REF YOURTEL L945 OCTI6

LAW OF TREATIES CONFERENCE: BARBADOS

I SPOKE TO PM BARROW IN BARBADOS YESTERDAY IN ACCORDANCE YOUR

INSTRUCTIONS.HE SHOWED CONSIDERABLE FAMILIARITY WITH WORK OF CONF-

ERENCE GENERALLY AND SAID HE WOULD DISCUSS WITH HIS ATTORNEY GEN

POSSIBILITY OF BARBADOS ATTENDING PLENARY SESSIONS TO ADOPT ARTICLES

OF CONVERNTION.I OF COURSE INDENTIF IED ISSUE OF SPECIAL CONCERN

TO CDA BUT DID NOT/NOT DELIVER AIDE MEMOIRE WICH PRESUMABLY YOU

WOULD ONLY WISH ONE IF BARBADOS DECIDES TO ATTEND

MCKINNEY

/. HY /O0 
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FM KLMPR OCT22/68 CONFD NO/NO STANDARD ASTION POY
EV DERE te .

Leer

TO EXTER 1240

REF YOURTEL L792 SEP16 AND OURTEL 1164 OCTS

LAW OF TREATIES CONFERENCE ARTICLE 5

FOLLOWING IS TEXT OF A NOTE RECEIVED FROM SPORE MFA DATED OCTI4

REFERRING TO AID MEMOIRE WHICH HIGHCOM LEFT WITH MFA OCT1: TEXT

BEGINS: THE MINISTRY OF FOREIGN AFFAIRS PRESENTS ITS COMPLI-

MENTS TO THE OFFICE OF THE HIGHCOM FOR CDA AND HaS THE KONOYR TO

REFER TO THE LATTEKS AID-MEMOIRE CONCERNING PARA 2 OF ARTICLE 5

OF THE PROPOSED INTERNATL CONVENTION ON THE Law OF TREATIES TO BE

ADOPTED IN VIENNA. | |

THE MINISTRY OF FOREIGN AFFAIRS HAS THE HONOUR TO INFORM THE

OFFICE OF THE HIGHCOM FOR CDA THAT THE GOVT OF SPORE AGREES WIT

THE VIEWS OF THE GOVT OF CDA AND WILL GIVE EVERY SUPPORT FOR TH

OMISSION OF PARA 2 OF ARTICLE 5 FROM THE PROPOSED INTERNATL CONVENT-

ION ON THE LaW OF TREATIES. TEST ENDS
i

002740
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NAIR FeusTO/A sis Le 75 ROUTINE

INFO

REE YOURTEL 836 OCTOBER 16 a
Z

SUG/SU) oy OF TREATIES CONFERENCE
ae

wT 7e < 6

VILL LED
IN VIEW OF KENYA'S STRONG SUPPQRT OF PARAGRAPH 2 OF ARTICLE 5, WE WILL BE

PARTICULARLY INTERESTED IN LEARNING WHETHER KENYA WILL SEEK TO OPPOSE A

MOTION FOR A SEPARATE VOTE ON PARAGRAPH 2 AT SCOND SESSION. IN DISCUSSING

THIS POINT YOU SHOULD STRESS THAT CANADA HAS NO WISH TO INTERFERE WITH

PARAGRAPH 1 OF ARTICLE 5 AND WE WOULD SEEK DELETION OF WHOLE OF ARTICLE 5

ONIY IF SEPARATE VOTE ON PARAGRAPH 2 WERE REFUSED.

2. ADDITIONAL COPY OF "FEDERALISM AND INTERNATIONAL RELATIONS" GOING

FORWARD BY AIRMAIL

RM
DISTRIBUTION

LOCAL/ LOCALE NO STANDARD

ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE

Pend issaxcdev calintsd ints ponseasanseet cccthouds Seles gaan test nate

serestateee eg p LAME OBRD 5 Gad eoes veseuen LEGAL 2-5406

EXT 18/BIL (REV 8/64)

(COMMUNICATIONS DIV)
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FM MVDEO OCT17/68 CONFD NO/NO STANDARD a

TO TT EXTER 203 DE NY | eo 3- (ee =|
REFYOURTEL L803 SEP16 :

LAW OF TREATIES CONFERENCE

TODAY MADE APPROACH AS INSTRUCTED TO AMBASSADOR CAISULLO,

LEGAL ADVISER OF MINISTRY OF FOREIGN AFFAIRS.LATTER SEES NO/NO

POSSIBILITY THAT URUGUAY WILL CHANGE ITS OPPOSITION TO PARA2 OF

ARTICLE 5 AND IS QUOTE CERTAIN UNQUOTE IT WOULD SUPPORT SEPARATE

VOTE ON THAT PARA VOTING AGAINST.HE HAS PROMISED FIRM ANSWER

AFTER STUDYING AIDE MEMOIRE AT WHICH TIME HE HOPES TO TELL WE

URUGUAYS DEL MAY TAKE ON ARTICLE 5 AS WHOLE IF SEPARATE VOTE ON

PARAS DENIED.HIS PERSONAL VIEW IS THAT IN THAT CASE IT SHOULD

NOT/NOT VOTE AGAINST INCLUSION OF WHOLE ARTICLE.

2.EXPERIENCE HERE SUGGESTS THAT I MAY HAVE DIFFICULTY GETTING

ANYTHING MORE POSITIVE THAN THIS BUT I WILL TRY AND WILL REPORT

LANGILLE
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g bared : MESSAGE
[DATE] FILE 7DOSSiER SECURITY

¥ 7O~ F-/— SEE
EXTERNL OTT hé oor./63 rhe G

FM/DE 3 > ee CONFIDENTIAL

PT OF SPAIN NO PRECEDENCE
TO/A 1-945 IMMEDIATE

INFO

Vo

LLLLEL LLL.
REF YOURTEL 1648 OCTOBER 11

SUB/SUJ LAW OF TREATIES OWFERENCE: BARBADOS

ASSUMING HIGHCOM WILL BE CALLING ON P.M. BARROW TO DISCUSS OTHER MATTERS

DURING HIS VISIT TO BARBADOS, HE SHOULD ALSO EXPRESS HOPE OF CANADIAN

GOVERNMENT THAT BARBADOS WILL BE ABLE TO ATTEND AT LEAST THE LAST FOUR

WEEKS OF CONFERENCE, I.E., APRIL 23 to MAY 21 WHEN CONFERENCE WILL BE

MEETING IN PLENARY TO ADOPT ARTICLES TO BE INCLUDED IN CONVENTION. WE

DON'T REPEAT DON'T CONSIDER IT DESI: ABLE TO GO BEYOND THIS. Ga day

es Le A

Received

QCT 17 1968

In Legal Division

Department of External Affairs

SENS

DISTRIBUTION

LocaLsLocate "0 STANDARD
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE

SIG. avis s GOiah s costa. caesatas gaattests coescand 810... o EN
Rd Jes ve STAMFORD/ZS... »..-1000 LEGAL 2-5406 :

EXT 18/BIL (REV 5/64)

(COMMUNICATIONS DIV)
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FM BRU OCT16/68 CONFD

TO EXTER 1958

INFO HAGUE

REF YOURTEL L918 OCT11

LAW OF TREATIES CONFERENCE -LUXEMBOURG

AIDE-MEMOIRE PRESENTED AND ORAL REPRESENTATION MADE BY BEDARD 5

PM OCT14 TO RETTEL,HEAD OF PROTOCOL AND LEGAL ADVISER MFA,TO WHOM

COPY OF WHITE PAPER QUOTE FEDERALISM AND INTERNATL RELATIONS

UNQUOTE WAS ALSO GIVEN.

2.ALTHOUGH ACKNOWLEDING LUXEMBOURGS PARTICULAR INTEREST IN CONFERENCE

OF THIS KIND AIMED AT LAYING DOWN GENERAL PRINCIPLES OF INTERNATL

LAW,RETTEL COULD NOT/NOT SAY FOR SURE WHETHER MFA WOULD BE IN

POSITION TO SEND REP AT SECOND SESSION AS THIS WOULD TAKE PLACE AT

TIME WHEN LUXEMBOURG WOULD BE DEEPLY INVOLVED IN EEC MTGS.AS THEIR

NUMBER OF EXPERTS IS EXTREMELY LTD,THEY MIGHT NOT/NOT BE ABLE TO

SPARE ANYONE FOR VIENN.HE NEVERTHELESS ASSURED US THAT HE PERFECTLY

UNDERSTOOD AND APPRECIATED CDAS AS WELL AS THE LARGE MAJORITY OF

FEDERAL STATES POSITION ON ARTICLE 5 OF DRAFT CONVENTION. ALTHOUGH

HE COULD NOT/NOT COMMIT MFA AT THIS POINT HE WAS CONVINCED, SHOULD

LUXEMBOURG SEND A REP TO VIENN,HE WOULD UNDOUBTEDLY WISH TO VOTE

ALONG WITH OTHER TWO MEMBERS OF BENELUX,IN PARTICULAR BELGIUM.HE

ASSURED US HE WOULD LET US KNOW EARLY NEXT YEAR WHAT DECISION MFA

WOULD TAKE CONCERNING LUXEMBOURG EVENTUAL PARTICIPATION.

002747
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AMBASSADE DU CANADACANADIAN EMBASSY

CONFIDENTIAL

Prinsesse Maries A1lé 2,

1908 COPENHAGEN V, Denmark,
October 16, 1968.

OSes
Tee i

Dear Joe, so :See yeni

Re: Law of Treaties

I am reporting in a numbered letter on the results of

the representations we made to the Danish Foreign Ministry

pursuant to your Circular Letter of September 10.

The following point occurred to me while I was talking
with Professor Sorensen. The third paragraph of the draft

Aide Memoire enclosed with the Circular Letter called attention

to the danger, if paragraph 2 of Article 5 is retained, that

"it would be possible to maintain that members of federal States

are entitled in international law to join international organiz-—

ations on the same basis as recognized sovereign States,provided

only that the federal constitution purports to confer the

international status which would be necessary to meet the conditions

of membership",

I presume that some of the constituent republics of the

Soviet Union other than Byelorussia and the Ukraine have become

parties to treaties with other Communist countries and perhaps

have even joined international organizations consisting only of

a | Communist countries. It would be useful to have a little
| information on these points.

What would be even more interesting would be to know

whether any of the republics other than Byelorussia and the Ukraine

have signed in Moscow any of the three world-wide treaties that

have been opened to "all States" and that have multiple depositaries,.

Nn” i refer of course to the Test Ban Treaty, the Outer Space Treaty

and the Non-Proliferation Treaty. If any of the other constituent

plc he Ud ff re coven

OCT 23 1968 ee

|TomR S7AneeRDT
J.S. Stanford,Esq.e, In Legal Division Nr prommeaf
Legal Division, Department of External Affairs ROM REGISTRY

Department of External Affairs; — sas g 4

OTTAWA, Canada GET 22 wosg
af

E CHARGED Ou; j
: ce: Ron Robertson, 

Lsepeons!
L PERMIS, N.Y. 

OK STB R Fae ly 002748
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republics have signed any of these three treaties in Moscow,

that fact would strengthen our argument that the retention of

paragraph 2 would encourage the undesirable possibility quoted

above.

This information, at least in relation to the three

treaties, should be readily available in New York if it is not

in Ottawa. I am therefore marking a copy of this letter for

Ron Robertson in New York in case you decide to ask him to do

a little discreet research.

Yours sincerely,

4

Hn aN os 88 Eo

M.H. Wershof.
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toThe Under-Secretary of State es Uf De ate CONFIDENTIAL
for External Affairs ~ OTTAWA eeu

DATE October 16, 1968
OM The Canadian Ambassador,Canadian Embassy,

: COPENHAGEN Peis LIS L
rec’ Our Letter No. 457 of September 23, 1968 :

FILE DOSSIER

a OTTAWA

UBJECT eu
Sujet Law of Treaties Conference = Article 5. 3-1-6

MISSION

3 \
ENCLOSURES
Annexes

I reported in my Letter No. 457 that I had left the

Aide Memoire with the top political official of the Ministry

of Foreign Affairs, Mr. Oldenburg, in the absence of Professor

peTmevGon Sorensen, the Legal Adviser. Professor Sorensen returned brief-
ly to Copenhagen on October 15 and I was able to discuss this

subject with hims

H .

aeoe 2e He confirmed without hesitation that he personally
Osis and the Foreign Ministry are in complete agreement with the

Canadian Government position. He said that Denmark will vote

Steet bolm (if a procedural vote is required) in favour of taking a

separate vote on paragraph 2 of Article 5. If a separate vote

on paragraph 2 is takeng Denmark will vote for its deletion.

Furthermore, if we fail to obtain a separate vote on paragraph 2,

Denmark will vote against Article 5 as a whole.

Be Professor Sorensen volunteered the information that

Mr. Oldenburg (whose position corresponds to that of the

Deputy Under-Secretary in Ottawa) was in full agreement with

the Canadian position.

Ae I asked Professor Sorensen whether the approval

of the Minister of Foreign Affairs would be required to confirm

the Danish position. Professor Sorensen replied in the negative -

the matter would not be submitted to the Minister, as the senior

officials in the Ministry were in agreement and there is<no

reason to seek a Ministerial decision. Although I did not say

so to Professor Sgrensen, I suspect that the matter may end up

on the Minister's desk in the event of the Soviet Government

making formal representations in favour of the retention of

paragraph 2 of Article 5-

| 5e I shall make a note to recheck with Professor Sorensen

; a few weeks prior to the opening of the Second Session of the

} Contes eee >*

oak| : i ae \ i <) Received | Fe aoe om Ws S< ots} Y ; l Rem REGISTRY, fl Ambassador
| oie dct 23 1968

ty. beaal Division 002750\ Ext. SA bu sinpett ofextern” :
din. Services Dixdeeuf——<=———~ 2293 )b <2
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AMBASSADE DU CANADACANADIAN EMBASSY

M\ Prinsesse Maries Allé 2,
1908 COPENHAGEN V, Denmark,

October 16, 1968, _

oa ae To We STHAPERD|
O-3 f. pee | FROM REGISTRY, Tord
Bo
 

;

Se oct. 22 1988, | |
o — 

| 
{

peer € RILE CHARGED OUL

Dear Joe, ¥o

Law of Treaties

I was glad to receive our Delegation's report some

time ago. It seems to me to be pretty clear and helpful,

although as you said a title-page should have been included.

Why not add one even now?

In raising the following points I am not assuming that

I will again go to Vienna. It will no doubt be some time before

that question is submitted to higher authority.

PY al Are the dates fairly well settled as April 9 to May 21?

wen I suggest that the Embassy could be asked any time to book
(" rooms at the Bristol beginning Monday,April 7 and ending May 23

or 24, Hopefully there will be two officers and one stenographer

in addition to the Head of Delegation. It would be helpful

if Finance Division could so arrange matters that one lady

from a European post could work for the whole period without

Ne | losing the whole of her allowances.
oe Vallat suggested in London Telegram 4538 of Sept. 17

that preconference consultations be held in London and Paris

as was done early in 1968. My own view is that the "old

Commonwealth-USA" meeting would be much more useful to us if

it did not“*immediately precede the WEO meeting in Paris as was
the case last time. If one month could separate the first

meeting from the second, there would be time for reconsideration

{of important points in Ottawa after the Commonwealth-USA meeting

| and before going on to the WEO. Of course such a separation
“) .means more expense and inconvenience for some participants but

he! : ene

J.S. Stanford, Esq.,

Legal Division,

Department of Ext m a x Fa petal pg oe
OTTAWA. KS & Lr eee re Zz 4

OCT 23 1968

, In Lecal Division 002751

Departinent of External Affairs
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I think it would be worth it. If there is to be a one

month gap, the first meeting need not necessarily be in

London - Washington might be favoured.

This brings me to the main substantive source

of trouble (other than Article 5). Have you - and Beesley

and Gotlieb ~ had a chance to review the sad story of

Part V of the Draft Convention and the question of settle-

ment of disputes? We need to decide of course how strongly

Canada feels on these questions. What is even more difficult,

if we don't feel too strongly as Canadians, is the question

whether we are to stand finnly with the USA and UK if they

are determined to battle to the end.

Yours sincerely,

\

\ ee (ame SSes

Max Wershof
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To The Under-Secretary of State SECURITY

: for External Affairs, OTTAWA yn? a
( DATE

FROM The Canadian Embassy October 15, 1968
ue DJAKARTA, Indonesia Relies / f

EFERENCE ee AG
Peace Your letter L737(M) of September 10

and your telegram L777 of September 13. 2 possikr
OTTAWA

eer Law of Treaties Conference - Article 5. oo -— 3-4-6 j
MISSION

13

ENCLOSURES \
Annexes

In accordance with your instructions, I requested

DE UBUTION an appointment with the Secretary General of the Ministry of
Foreign Affairs, Mrs. Artati Marzuki, who, because of her pre-

occupation with the Sabah issue, asked me to see the Ministry's

Legal Advisor, Miss E.H. Laurens. I therefore called on Miss

Laurens on October 11.

ISLAMABAD Ze I.reviewed in detail with Miss Laurens the points

set out in your letter and telegram under reference. Her pre-

liminary reaction to our request for Indonesian support in

favour of the omission of proposed paragraph 2 of Article 5

was that perhaps paragraph 2 was capable of amendment to meet

Canada's apprehensions, I reiterated that, for the reasons

set out in the aide-memoire, Canada was of the view that the

present paragraph 2 should be omitted from the Convention to

be adopted in Vienna. Miss Laurens made no further comment

on this point and undertook to give us a considered reply after

the Ministry had studied the aide-memoire. She expressed

interest in knowing more about the practice of states concerning

the treaty-making capacity of a member of a federal state and

asked me to leave with her the publication "Federalism and

International Relations".

3. I had an opportunity to mention to Miss Laurens in

passing that the Soviet Union and its allies are the most

active supporters of paragraph 2 as presently drafted. She

evoked some surprise, but made no specific comment. She indi-

cated that she intended to review the record of discussions

of Article 5 at the First Session. She also said that the

, Ministry might wish to consult “other countries" on the subject,

he she did not specify them. In this connection, it might
be useful for us to know the voting pattern of countries on

ithe Article in question at the first session. I think that

it would also be helpful for background information to know
which other federal states, particularly in Asia, support

Canada's position on paragraph 2 of Article 5.

*| ia 4

Receive?

\ ee \ ooe/2

Ext. 4078/Bil, 002753



Document disclosed under the Access to Information Act - _
Document divulgué en vertu de la Loi sur I'accés a l'information |

sea

he We conveyed to Miss Laurens the sense of paragraph

11 of your letter concerning the African-Asian Legal Consul-

tative Group, which is scheduled to meet in Karachi in January

next. She thought that the Draft Convention was on the agenda,

but was not certain that Article 5 was specifically listed

for discussion, She suggested that this could be ascertained

from the Pakistani authorities who are responsible for preparing

the agenda, Il reaffirmed that we were not seeking to have the

matter raised at the meeting,

a De Miss Laurens promised to let us know in due course

who will represent Indonesia at both the Karachi meeting and

SS the Second Session of the Taw of Treaties Conference,

Mao ork we Fags avg Coe AE.
R.eE. Branscombe,

Chargé d'Affaires, asi.

002754


