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The Embassy of the Union of Burma presents
its compliments to the Departmeﬁt bf External Affairs
and, in continuation of this Embassy note No:J2-2/645
dated August 23, 1968, has the honour to inform the
Department that the Government of the Union of Burma
has not yet made any decision to send a delegation
to the second session of the United Nations Conference
on the Law of Treaties to be held in Vienna from
April 9 to May 27, 1969.

The Embassy of the Union of Burma avails
itself of this opportunity to renew to the Department
of Exfernal Affairs the assurances of its highest

consideration.

#wa, December 30, 1968,

The Department of Externa Affairs,
OTTAWA.
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MIMEOGRAPHED DRAFT RAPPORTEUR'S REPORT (IN SEVERAL
SECTIONS) ON VIENNA CONF. IT IS ON SMALL TABLE BEHIND
\ MY DESK. /
\ WERSHOF
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DISTRIBUTION
LOCAL/LOCALE NO STANDARD
ORIGINATOR/REDACTEUR DIVISION TELEPHONE : APPROVED/AUTORISE
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DT RME DEC3%/68 RESERVEE 26~ 3~ )#,,j
4 EXTER 1539 RNV ,—.;:g:-’{ b
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RTF NOTRE LET 836 DECS

CONVENTION SUR LE DROIT DES TRAITES-SAN MARING

CONFORMEMENT A VOS INSTRUCTIONS,AVIONS PAR NOTE OFFICIELLE DU
NOUV2Z(DONT VOUS AVONS ENVOYZ LA COPIE)DEMANDE AU GOVT DE SANHARING
DAPPUYER LA POSITION CDN AU SUJET DE LARTICLE 5.DANS SON ACCUSE

DE RECEPTION RECU AUJOURDHUI LE SECRETARIAT DETAT POUR LES AFFAIRES
ETRANGERES NOQUS CIT ASSURE QUE LATTITUDE ADOPTEE PAR LE GOVT CDN
SUR CETTE QUESTION AINSI QUE LA DEM@NDE DAPPUTI DE CE DERNIER

FERONT DE LA PART DU GOVT DE SAINTMARIN LOBJET DE LA PLUS

ATTENTIVE CONSIDERATION A LA LUYWIERE DE LATTITUDE DEJA PRISE

PAR LA DZL DE SANMARINO DURANT LA PREMIERE PARTIE DE LADITE
CONFERENCE FINCIT.LE SECRETARIAT DETAT SENGAGE ENSUITE A NOUS
COMYUNIQUER La DECISION DU GOVT DE SANMARINO EN TEMPS UTILE ET

ATISSITOT QUT POSSIBLE,
002520
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INSTRUCTIONS

. This form may be used in sending material for informational purposes from the
Department to posts abroad and vice versa.

. This form should NOT be used to cover documents requiring action.

. The name of the person responsible for authorizing the despatch of the:
material should be shown opposite the words ‘‘Despatching Authority’’. This
may be done by signature, name stamp or by any other suitable means.

. The form should bear the security classification of the material it covers.

. The column for ‘““Copies’’ should indicate the number of copies of each docu-
ment transmitted. The space for ‘‘No. of Enclosures’’ should show the total

number of copies of all documents covered by the transmittal slip. This will
facilitate checking on despatch and receipt of mail.
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FM/DE. EXT o2y 1968 b A gt = ¢
NO PRECEDENCE ;
TO/A LORODGE I=1236
INFO

//////////

%

BEF

SUB/SUY  gomir putn

HIG = FRACEFUL BRITTLOGEHT OF DISFUTED 8D 1AM oF

THAATL 55 CUBIRLTAIIURE

M. WERZHGP, WOW 15 UTTAWA, WILL GTCP TN LONGCN ON RATURN

TRALF TO FARTICIPATS IR PROPCSED KIGH JAH =10 (i) BEMALF OF CDA. NE

I8 SHNOIE0 SUTARATE TEL AL ANKIVAL FLANS AN ACCUMMUDATION, WEICH wWlilL

B APPICTAD BY FACT THAT HB WILL ZasAlE 1IN LONDUS FOR MI0 «F Beals oF
SURGFEAE FUST: RITH MIBISTLR JAR 13-14.
2. ANBOTATEG AGERDA (YOUATHL 5858 DiC 10 REFIRE) JL00L5TS

DISCUSHICK oF PEACKFUL SELIVISGET OF BISAUTES MAY GO BRYOND QUESTION

OF DISPUTES ARZICLE FOR LAW OF TREATILZ COOVERTICH. OGRATEFUL IP YWY
COPLD CORPIAY WETHOR MTOS JAN 8=10 WILl DISCUSS FEACLIVL METTILMENT
1% LAN CF TROATIGH CONTAEY ORI (& IN BROADSE CONVIXT, IP LATYTSR,
GRATAFUL PO ANY SETAIES JOU CAN PROVIE 70 SHARLL U5 70 BRIKF MR,

HERSROF AL PULLY A POLGIEBLE.

A e

DISTRIBUTION .
LOCAL/LOCALE go syp Ger NR. VERSECF, CONMLL DIV., Wi, 24v.
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE
sie.. M. . c:mnm;«;m
LESAL 2-5406 - gD SPETUREE o vere

€XT 18/8IL (REV 5/64)

COMMUNICATIONS DIV)
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The Canadian Hnbassy
San Jose, Costa Riu: et

The Under-Jecretary of State for Ixternal Affairs,

OTTAMA,
Your letter No. 360 December 12, 1968. 3-1233 adleds 2
U.H. Conference on the Law of Treaties
5 = Hicaragua. 20.3_‘..1:_6 B
l%’f B

| e e—————

In view of the fact that Nicaragua expects to be repres-
ented at the Second Session of the Law of Treaties Conference, we
should be grateful if you would submit to the appropriate authorities
of Hicaragua an Alde-lémoire along the lines of that attached to our
letter Mo, L=737(M) of Septeuber 10, 1968,

2. Because Nicarsgua was not represented at the First Session
of the Law of Treaties Conference, it would probably be helpful Af
you were to include in the Aide-iémoire the following informatiem:

There ware two role eall votes on paragraph 2 of Article 5

M. . COrITHOMNE

Under-Secretary of State
for External Affairs.

002528



FROM
De

REEERENCE
Référence

SUBJECT
Svjet

a ;D/c,'me disﬁ %?edf Information Act -
Leg 0 umeﬁltf (h gue gli}enu e la oEr "Geces & l'information
N % P .

EXTERNAL AFFAIRS

The Under-Sec%étéE;
e

I - SECYRITY

| é : U CONFIDENTIAL

] ! a ; oL Séeurité

(through the Legal A \;‘d%%r) BCeIved [
. ‘MT December 24, 1968
Legal Division DEC 27 1968 NuMBER
Numéro
5 'Fn Legal Divisian Mrie DOSSIER |
- epartment of Ixternal Affaird | oTTAWA
) - 20-3~/- &

LAW OF TREATIES - Canadian Attendance MISSION ~
at Preliminary Meetings 7 —

ENCLOSURES
Annexes

DISTRIBUTION

Ext, 407 A/Bil.

Prior to the first session of the Law of
Treaties Conference, preliminary meetings of representatives
of the Western European and others group were held in Paris,
under the auspices of the Council of Europe, to discuss
issues likely to arise at the first session involving the
national interests of western states. Immediately prior
to these meetings representatives of Britain, the US,
Australia, Canada and New Zealand met in London for advance
discussion of these issues. Canada was represented at both
these preliminary meetings by Mr. Wershof, who was head of
the Canadian Delegation to the Conference, and Mr. Stanford
of Legal Division who worked with Mr. Beesley and Professor
Lawford of Queen'!s University in preparing the commentary
and instructions. for the Canadian Delegation for the first
session and who attended the last half of that session.

2. As you know, the Law of Treaties Conference
will come up for discussion at the Commonwealth Prime
Ministers Conference next month. This discussion will be
confined, however, to one specific point -~ the peacefual
settlement of disputes. We have been informed that preli-
minary discussions among the Western European and Others
group dealing with all aspects of the Law of Treaties
Conference will take place in Paris on February 6 to 8.
Again, as last year, these will be preceded by U.S.A. -
"o0ld Commonwealth®" discussions in London February 3 and

4. The purpose of the London and Paris meetings will be
to seek agreement among Western governments on points of
substance as well as tactics to be adopted at the second
and concluding session of the Conference.

3. The meetings will serve an additional

purpose for Canada in that they will provide an opportunity

for advance lobbying, in bilateral corridor discussions with
selected representatives, for support for our position on the
federal states article. In this connection it should be noted
that we have not yet received undertakings of support, in reply

*+* 002529
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to representations in capitals, from Austria, Italy,
Switzerland and Turkey and ocur replies from some other
European capitals have been tentative only. A great deal
of useful lobbying, therefore, remains to be done among
western European delegates.

4. In the circumstances it appears that, as
was the case last year, Canada should be represented at
these preliminary meetings by Messrs. Wershof and Stanford,
the latter because inter alia he will be responsible under
Mr. Beesley's direction, for drafting the instructions of
the Delegation to the second session which requires that
he/fully familiar with these discussions de81gned to arrive
at common western positions for the second session.

5. We should be grateful to know whether you /&2
concur in the proposal that Messrs. Wershof and Stanford 840
attend these meetings during the week of February 3-8

6. With respect to the meetings on peaceful
settlement of disputes at the time of the Prime Ministers
Meeting, the British propose to hold meetings of experts
January 8-10. Canada could be represented at these meetings
either by Mr. Wershof, who will be returning from leave in
Canada at that time, or by Mr. Lee of Canada House. There
would appear to be some advantage in having Mr. Wershof
attend, since Mr., Lee is not expected to be a member of our
delegation to the second session; however if Mr. Wershof
attends he would remain on in London for the planned meetings
with the Minister January 13 and 14, which means he would be
absent from Copenhagen until mid-January. We should be grateful
to know whether you wish Mr. Wershof to attend these meetings
on behalf of Canada. |,

Legal Division
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and shenld ressh pow in sdvaiee of this letler,
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file copy
‘ EXTERNAL AFFAIRS AFFAIRES EXTERIEURES
THE CANADIAN EMBASSY, CONFIDENTIAL
10 QUITO, ECUADOR. SECURTTY
g December 23, 1968
THE UNDER-SECRETARY OF STATE FOR DATE
A EXTERNAL AFFAIRS, OTTAWA, CANADA e = 1221
REFERENCE Your letter No, 181 of November 20, femgn
Référence
1968 FILE 6 DOSSIER
i LAW OF TREATIES - ARTICLE § . 1772 8T
Sujet MISSION. 5
ENCLOSURES
3nexos
As requested in your letter under reference,
we have submitted to the Minister and he has signed
DISTRIBUTION & letter to the Ecuadorian Foreign Minister.
- The original of the letter, in Spanish, is
Lati enclosed for delivery by you to the Foreign Minister.
Aa i B Also enclosed are copies of the English and Spanish
e et b texts of the letter.
3. We look forward to receiving in due course
a report of your call on the Foreign Minister and
subsequently information concerning the position to
be adopted by Ecuador in respect of Article 5(2).
Under-Secretary of State
for External Affairs.
Ext. 407D /Bil. 002534
(Admin. Services Div.)
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REF OURTEL 5633 NOV27

Fil LDN DEC22/5& CONFD KO/NO STANDARD i """’ |
lap-3-1- &
T0 EXTER 6g22 | AU fmﬁmm~~“““t
\
i

COMWEL PMS MTG:PEACEFUL SETTLEMEWT OF DISPUTES AND LAW OF
TREATIES CONSULTATIONS

BRITS ARE GOING AHEAD WITH PL&NS TC HAVE WTG IN FCO GN PLACEFUL
 SETTLEMENT OF DISPUTES PROCEDURES IN RELATION TC LAW OF TREATIES

CONFLRENCE PROBABLY ON JANE,S AND POSSIBLY 10.WHILE BRITS HAVE

NOT/NOT RECEIVED REPLIES FRCM LARGE WUMBER OF COMWeL GOVIS,THEY NOW
HAVE INFO ABOUT SUFFICIENT NUCLEUS OF EXPERTS COMING TO LDN TO MAKE
PROPOSED MTG WORTHWHILE.
2.FCO OFFICIALS WILL RAISE MATTER WITH RAO ON HIS WAY THRGUGH LON
FkOM NY TO DELHIJBRITS UNDERSTAND INFORMALLY THAT AUSTRALIAN
EAPERT WILL BE ABLE TU ATTEND BTG AND THAT MALAYSIANS,KENYANS AND
MALAWIANS WILL HAVE SONMEOWE ON THEIR DELS TO PMS PTG PROPERLY BRIEFE
THE GHANIAN ATTORNEY-GENERAL(WHO ATTENDED PART OF THE VIENK
CONFERENCEDWILL BE PRESENT S WILL SIR LIGNEL LUCKHCU THE GUYANA
HIGHCOM WHO WAS ALSOC AT THE VIENN CONFERENCE.SIR FRANCIS VALLATT
WILL BE REPRESENTING THE UK AT THE MTG BUT THE NZ EXPRRT ON TREATIES
CANNOT/NCT ATTEND.
S.WE HAVE CONVEYED THIS INFO TU MR WERSHCF WHG CALLED THIS MORNING
FROM COPEN.HE WILL BE IN TOUCH wITH BEESLEY OR STAKFORD DURING
x//'THE PERICD DEC24 TO JAN5 WHEN HE WILL BE ON LEAVE IN OTT IN ORDER T0
DETERMINE WHETHER AND,IF SO,WHEN HE SHOULD COME TG LDN TO ATTEND
THIS MTG.WE SHALL LET YOU JNOVW ABOUT ANY FURTHER DEFINITE INFO
FROM BRITS ON THIS MTG.
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10- 2 L [___ ACTION COPY
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FM COPEN DEC2@/€8 CONFD NO/NO STANDARD

T0 TT EXTER 555 DE HAGUE

PERSONAL FOR STANFORD(LEGAL DIV)DE WERSHOF

LAU OF TREATIES: PRELININARY T3S IN LON AND PARIS

aS LDN MTG SEEMS CERTAIN FOR FE33 AND 4,1 WILL COMBINE THAT WITH A
PERSONAL VISIT INCLUDING MY WIFE.E WILL PROBABLY GO TO LDN ON
JAM31.T WILL LATER ON ASK LDN TO BOOK AT BETTER HOTEL THAN LAST
YEAR AND SUGGEST YOU ARRANGE TO BE BOOKED AT WHATEVER HOTEL I
STAY AT, |

5.1 WOULD G0 FRO! LDN DIRECT TO PARIS FOR MTG STARTING FEBG, IN
PARIS T WILL ASK EMB LATER TO BOOK AS LAST YEAR AT HOTEL PRINCE
DE GALLES AND SUGGEST YOU ARRANGE FOR AUTHORITY TO STAY IN SAME
HOTEL. | |

3.1 LEAVE WERE NOON MON DEC23 FOR OTT ON MY PERSONAL VISIT AND
WILL CALL YOU.STAYING WITH S CAPLAN, 371 HINTON.BOOKED TO LEAVE

MONTREAL FOR COPEN EVE OF MON JANS BUT THAT CAN BE CHANGED IF

NECESSARY.

g/gp//l) ‘ ,mé¥
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FM NROBI DEC20/68 CONFD
TO EXTER 1879

REF OURTEL 976 NOV1!

LAY OF TREATIES CONFERENCE

WE SpW BHOI,HEAD OF LEGAL DIV AND ACTING DEPUTY PERMSEC,
MINISTRY OF FOREIGN AFFAIRS,WHO HAS JUST RETURNED FROM LEAVE,

ABOUT POINTS RAISED IN OUR AIDEMEMOIRECYOURLET L(¥)737
SEP1G).

2.HE SAID KENYAS POSITION ON ARTICLE 5 WAS STILL UNDER
CONSIDERATION AND HE WOULD NOT/NOT BE ABLE TO TELL US
FINAL DECISION ON VOTE UNTIL AROUND MID-{{AR. WHEN WX
ﬁAISED MATTE§ OF SEPARATE VGTE-ON PARA2,BHOI STATED NO/NO
CONSIDERATION HAD BEEMN GIVEN TO SUPPORTING CDAS CALL FOR SEPARATE
VOTFS ON PARAS1 AND 2 OF ARTICLE 5.%E ASSURED HIM CDA

HAD NO/NO OBJECTION TO PARA1 BEING ACCEPTED ALTHOUGH

W¥ DISCUSSED POINTS RAISED IN PARA1® YOURLET L7.L737.

3.,BHOI <SAID THAT TO HIS MEMORY OWLY CDA AND SWITZERLAND

RAISED OBJECTIONS AGAINST INCLUSION OF PARAZ2 AND H ég;é;::j%;:*mﬂ

COULD NOT/NOT SEE WHY ARTICLE 5 SHOULD NOT/NOT BE ADOPTED

SECAUSE IT REPRESENTED A SYNTHESIS OF YEARS OF LEGAL
DISCUSSION AND WAS PREPARED BY DISTiNGUISHED JURISTS OF THE
ILC AND CONSIDERED BY HIGH RANKING LEGAL EXPERTS AT LAST
VIENNA CONFERENCE WHO WERE CONVERSANT WITH FEDERAL COWSTI-
TUTIONS aND THEIR UNiQUE PROBLEMS.,MOREQVER HE STATED THAT
WHEN OVER 128 NATIONS AGREE ON ARTICLE IT SEEMS WRONG FOR

~——

..02
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PAGE TWO 1279 CONFD
ONE OR TWO NATIONS TO REQUEST SUPPORT FOR VIEW WHICH APPEARS

Eg_gE\92§§E§§E§EQELX_§§§§QI§P.HE ADMITTED, HOWEVER,VOTE FOR

INCLUSION OF PARAZ2 AT FIRST SESSION. OF VIENNA CONFERENCE WAS

CARRIED BY PLURALITY AND NOT/NOT TWO THIRDS MAJORITY.HE

YONDERID WHY CDA COULD NOT/NOT ATTACH RESERVATIONS TO &uwuwé;g/

PARA2 AT SECOND SESSION NOTING ITS SPECIAL DIFFICULTIES.

WE REPLIED THAT ADOPTIOQN OF FARA2 EVEN WITH OUR RESERVATIONS
WOULD STILL OPEN DOOR TO OTHER.COUNTRIES INTERPRETING OUR
FEDERAL CONSTITUTION THROUGH CERTAIN ACTIONS AND WE MENTIONED
SPECIFIC CASTES OF GABON AND NIGER. _

3.3H0I SEEMED OPEN TO PERSUASION ON THIS MATTER AND SINCE

HE APPEARS TO BE KEY FIGURE IN MFA IN DECIDING HOW KENYA
SHOULD VOTE AT LAY OF TREATIES CONFERENCE,HE IS WORTH
APPROACHING AGAIN.BHOI MAINTAINED HE WAS VERY FAMILIAR WITH
CDN ARGUMENT AMD KNEW MR WERSHOF QUITE WELL.HE NOTED HE
UNDERSTOOD CDN CASE BUT WHAT APPEARED TO BE WEIGHING

AGAINST HIS SUPPORTING OUR POSITION WAS THAT MOST FEDERAL
STATES AT CONFERENCE IN VIENNA WERE NOT/NOT,HE CLAIMED,
AGAINST INCLUSION OF PARAZ.UWE REITERATED ARGUMENT THAT

CoN CONSTITUTION DOES NOT/NOT STI?ULATE.TREATY MAKIQG

POWERS AND THAT CONSTITUTIONAL AUTHORITY TO CONCLUDE TREATIES

IS PART OF ROYAL PREROGATIVE WHICH HAS UNMISTAKABLY

DEVOLVED UPON FEDERAL EXECUTIVE.

5.AT END OF THREE QUARTER HOUR MTG,WHICH WAS FRIENDLY

002538
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PAGE THREE 1879 CONFD

AND FRANK, BHOI SAID HE WOULD APPRECIATE RECEIVING MORE BACK-
GROUND ON CDAS POSITION ON PARAZ AS THE AIDZMEMOIRE WAS

QUOTE RATHER NARROW UNQUOTE, WE REFERRED TO CHAPTER II OF
FEDERALISM AND INTERNATL RELATIONS WHICH WE HAD LEFT HIM
YARLIER. HE SAID HE WAS FAMILIAR WITH THIS DOCU BUT WOULD
PREFER AIDEMEMOIRE OR ﬁng GIVING HIM SUCH BACKGROUND, EVEN IF

—— -

IT IS A COPY OF CHAPTER II.HE ALSO WANTED QUOTE DEFINITE
STATEMENT UNQUOTE OF WHAT DANGERS TO IT CDA SEES IF ARTICLE
5 WITH PARA2 INCLUDED IS ADOPTED.WE THINK IT POSSIBLE

IF FURTHER INFO GIVEN HIM,EVEN A NOTE CONTAINING THE MAIN
POINTS OUTLINED IN CHAPTER II,HE MIGHT BE ABLE TO PERSUADE
OTHERS IN KENYA GOVT TG ACREE AT LEAST TO A3STAIN ON VOTE ON
ARTICLE 5. | |

6. GRATEFUL FOR AUTHORITY TO REPRODUCE MAIN POINTS OF CHAPTER II

i,

IN NOTE OR AIDEMEMOIRE AND FOR ADVICE ON WHETHER YOU WISH TO BE
€
MORE SPECIFIC ON DANGERS TO CDA IF PARA2 ADOPTED.BHOI

SAID YOUR REPLY WOULD BX TREATED WITH ABSOLUTE CONFIDENCE,

_HE IS OBVIOUSLY AWARE OF DIFFICULTIES WITH QUEBEC NOT/NOT

ONLY FROM OUR REPRESENTATIONS BUT ALSO BECAUSE HE HAS VISITED

HIS BROTHER,A MEDICAL DOCTOR,WHO EMIGRATED TO MTL.

7. GRATEFUL FOR EXTRA COPIES OF FEDERALISM AND INTERNATL ) %

RELATIONS AND ANY DOCUS ISSUEDR AT END OF VIENNA CONFERENCE

et gt

SUMMARIZING VARIQUS LEZAL POSITIONS COUNTRIES TOOK ON

ARTICLES, )
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i, Mox i, Wershof, Geley
5/0 ¥, 8, m

J71 Waton,

CITAVA,

Deayr Mr, Yerslof,

Fany thanis for your telegrm. You will deubtless be interested
(though haxdly surprised) to learn that the Minister has approved M, Codleux's
recommerdation that you be Heed of the Camsdian Delsgation to the second
session of the law of Trenties conforence., The Minfster hes also approved
a propesal that the Delegation comsiat of, in addition to yourself, two
officers for the entire period of the second seanion and a third of fieer
who would be present for the first lalf of the session, 1.0 until the
Plemary vote on /Artiale 5.

It is anticiputed that Mr, Seesley will e
for the firet half of the Conferenss, tint I will be
gmmmunwmmmtm Hobertson or Mre. lapointe will

the other officer present for the full session. I should sention,
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. Deesley e muggested that ve might take sdvantage of yous
presenve in Comds over the holidey period to hold comsultstione om the
law of Treaties, Widle 1 would be

%
%
|

3. 8. STANFORD

Je3e Stanford,
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OTTAWA,
2¢ de diciembre de 1968

Excelentisimo Sefor:

Tenge el honor de referirme a la Conferencia de las Na-
ciones Unidas sobre Derecho de Tratados, cuya segunda sesidn
comenzard en abril de 1969, En particular quiero referirme
al Articulo 5 del Convenio propuesto para su adopcidn por dicha
Conferencia,

El parrafo segundo del Articulo 5 se refiere a la prepa-
racidén de tratados por los miembros de un Estado federal, E1l
Gobierno canadiense ha estudiado meticulosamente este parrafo
y ha llegado a la conclusiln que su incorporacién en el Conve-
nio propuesto seria indeseable desde el punto de vista legal
y de politica, El Encargado de Asuntos a.,i. canadiense en
Quito, 5r. G,C, Cock, ha informado en detalle a los funciona-
rios del HMinisterio a su cargo las razones gue han conducido
a Canadéd a oponerse a esta disposicidén., No deseo repetir es-
tas razones, excepto para mencionar que la objecidén basica de
Canadd al parrafo propuesto es que ello llamaria a los Estados
a interpretar las constituciones internas de otros Estados fe-
derales, La preocupacién de Canadd sobre este pArrafo es com-
partida por muchos Estados federales,

El S5r., Cock ha transmitido a los funcionarios del Minis-
terio a su carge la peticion de Canadid del apoyo del Gobierno
del Ecuador en la supresidén del parrafo en cuestidn del pro-
puesto Convenio, S5in embargo, me estoy tomando la libertad de
informarle personalmente sobre la peticidén de mi Gobierno en
este sentido y la importuncia que mi Gobierno da a este punto.
Mi Gobierno agradeceria grandemente el apoyo prestado por el
Gobierno del Ecuador en este asunto,

En las conversaciones del Sr, Cook con funcionarios del
Ministerio a su cargo sobre el propuesto Convenio se hizoc re-
ferencia a la redaccién preliminar del Articulo 49 que regula
la nulidad de tratados obtenidos mediante amenazas o el uso
de fuerza, Como el representante canadiense manifestd en la
primera sesién de la Conferencia, Canadd se opone fuertemente
al uso de amenazas o fuerza para conseguir el consentimiento
de un Estado a la firma de un tratado excepto cuando estuviese
de conformidad con la Carta de las Naciones Unidas, 35in embar-
go, el representante canadliense hizo notar también que estos
articulos y otros que tratan de la invalidez de tratados debe-
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rian estar acompafiados de una disposicién para la solucién im-
parcial de disputas gque surjan de su aplicacidén, El Gobierno
canadiense tiene grandes esperanzas en que el Convenico adop-
tado en la conferencia venidera incluye disposiciones satis-
factorias para la solucidn imparcial de disputas, permitiendo
asi a Canadi apoyar la inclusién de articulos relacionados con
la invalidez de tratados, incluyende el articulo que trata del
uso de fuerza,

Aprovecho esta oportunidad para reiterar a V.E., los sen-
timientos de mi mayor consideracidn y estima,

"TRTGINAL SIGNED BY

MITCHELL SHARR

¥inistro de Asuntos Exteriores
(Secretary of State for External Affairs)

Excelentisimo Senor don
Rogelio Valdivieso Eguiguren
Ministro de Relaciones Exteriores
Quito, tcuador
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MISSION 20-3-0D8 “ \\

Every few weeks since my original call on the Head of the Div-
ision for UN and OAS affairs, Ambassador Nicolas Silfa, I have nudged
him gently by telephone for a definitive informal responss to the rep-
resentations concerning Article 5 of the draft Convention on the Law of
Treaties I had made on Sept. 25. On November 22 I wrote him a personal
note , enclosing a copy of the White Paper ®"Federalism and International
Relations", in which he had previously expressed an interest, and reiter-
ating our interest in an early response, In acknowledging my letter on Dec.
5, Ambagsador Silfa suggested that I write a formal note to the Minister
covering the whole matter. I telephoned him immediately to explain that
my instructions were to take the matier up informally and that there was
nothing I could add to the Aide Memoire and my personal letter to him of
September 26, He suggested a call on the Minister to which I agreed, al-
though it shouldn't have been necesasary. However, it appeared we were getm
ting nowhere by the approach suggested in your letter No. I~737 (M) of
Sept‘ 10 ) 1968. :

I called on the Minister this morning and made & capsule pre-
sentation of our "cage", the significance of which he appeared to grasp
readily. He called in his senior legal advisor and told him he'agreed
completely" with out position and asked him to see that the Dominican
delegate was instructed accordinglye. I subsequently spent a half-hour
with the latter to make sure he understood our wishes regarding procedur-
al voting and opposition to Article 5 as a whole, if it should come to
thaty He promised to include specific instructions on all the points made.
After my experiende with Ambassador Silfa, I propose to follow up periode
ically until assured that thess instructions have actually be sent.

Incidentally, the Minister mentioned that the Dominican vote

against paragraph two at the first session had been due to considerations
with respect to recognition of East Germany.

AN 7 1959

N

L

«De Ross
Charge dtAffaires a.ie

In Leg
Depaffrnenf fl D'Vk’on

nal Affairs

(/7 //
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We Saﬁ”Professcr Riphagen yedterday following his return from

DISTRIBUTION

Ext. 4078/Bil.
{Admin, Services Div.)

Strasbourg, and conveyed to him.the personal regards of Mr, Beesley as
well as expressing your thanks for the encouraging attitude Professor
Rlphagen had indicated earlier, as a result of our representations
concerning Article 5 of the draft Conventlonc

2. Ve went on to outline the Canadian position regarding an
 Article providing for the compulsory settlement of disputes over the

invalidity and termination of treaties, and asked whether the thirteen-

power proposal had attracted much support from African and Asian countries.

Professor Hiphagen said that so far there had not been much evidence of

support for it buty on the other hand, very little had been done to elicit

support. Recently, however, he had personally spoken to a senior official
from Thailand and had interested the latter in the proposal. Professor

Riphagen went on to say that he hoped Canada might be able to lobby on

behalf of the thirteen-power proposal, to which we replied as instructed

in paragraph 4 of your letter under reference. Professor Riphagen grasped
the point and welcomed this indication of our position, He said that the.

U.S.A« had not pursued its proposal and that the letter which had been

/?)'prepared in Washington D.C., intended for all the heads of delegations,

, | had not, in fact, been sent. He continued that the U.N. Secretariat had
produced worklng papers on this subject, one of which resembled very much
the American proposal, (The Secretariat papers have only been shown to
the four great powers, but the officer dealing with legal matters in the
Dutch mission in New York had managed to obtain a copy on an unofficial

,>’ba81s), Professor Riphagen was glad, he said, that the American proposal

(had been shelved, and hoped that the Secretariat's work in this area might
advance matters, He intends to pursue the subject in January, and said
he would call us in-when he had any further information,

3. Finally, we learned that the hearing by the International Court
of the Barcelona Traction case has been delayed, and it now appears '
definite that Professor Riphagen will be unable to head the Dutch
- delegation to the forthcomlng Vienna Conference,

if : ZBSS'A i ‘ | . <:§:;b14€2£¢;/§5
1 } ' S ' :' Embass
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1

We saw Professor Riphagen yeéterdéy following his return from .
Strasbourg, and conveyed to him the persocnal regards of Mr. Beesley as
vell as expressing: your thanks for the encouraging attitudo Professor

. Riphagen had indicated earlier, as a result of owr recpresentations

concerning Article 5 of the drafi Conven_tion.

2. . We went on to outline the Canadian position regarding an
Article providing for the compulsory settlement of disputes over the

© invalidity and termination of treaties, and asked whether the thirteen-
-power proposal had attracted much support from African and Asian countries.

Professor Riphagen said that so far there had not been much evidence of
support for it but, on the other hand, very little had been done to elicit
support. Recently, however, he had personally spoken to a senior official
from Thailand and had interested the latter in the proposal. Professor
Riphagen wvent on to say that he hoped Canada might be able to lobby on
behalf of the thirteen-power proposal, to which we replied as instructed
in paragraph 4 of your. letter under reference. Professor Riphagen grasped
the point and welcomed this indication of our position. He said that the

U.S.A. had not pursued its proposal and that the letter which had been

prepared in Washington D.C., intended for all the heads of delegations,
had not, in fact, been sent. He continued that the U,N. Secretariat had

- produced working papers on this subject, one of which resembled very much

the American proposal, (The Secretariat papers have only been shown to
the four great powers, but the -officer dealing with legal matters in the
Dutch mission in New York had managed to obtain a copy on an unoffieial
basis), Professor Riphagen was glad, he said, that the American proposal
had been shelved, and hoped that the Secretariat's work in this area might
advance matters. He intends to pursue the subject in January, and said
he would call us in when he had any further information.

Se Finally, we learned that the hearing by the International Court
of the Barcelona Traction case has been delayed, and it now appears

definite that Professor Riphagen will be unable to head the Dutch
delegation to the forthcoming Vienna Conference,

Fmba SSy >o
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RECEIVED VERB3AL ASSURANC

e2}

TODAY FROM MINISTER AND HEAD OF LEGAL DIV
MFA CONPLETE SUPPORT OF CON POSITIOWN ARTICLE 5 AND THAT SPECIFIC
INSTRUCTIONS TO THIS EFFECT WOULD BE PREPARED FOR DOMINICAN DEL,
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REF NOTRETEL 4613 DEC13

CONFERENCE SUR LE DROIT DES TRAITES

RENTRE HIER DUN VOYAGE A LETRANGER,GOLSONG DU SERVICE JURIDIQUE

DU CONSEIL DE LEUROPE NOUS APPRENAIT QUUNE LETTRE SERA ENVOYEE

CeS JOURS-CI INVITANT LES GOVTS INTERESSES A SE FAIRE REPRESENTER

A UNE REUNION DU GROUPE OCCIDENTAL QUI AURA LIEU A PARIS LES 6

ET 7 FEVRIER PROCHAIN.LA REUNION POURRAIT ETRE PROLONGEE AU

BESOIN DUNE JOURNEE

2.IL SEMBLE QUE GOLSONG AGIRA ENCORE UNE FOIS COMME SZCRETAIRE

LORS DE CETTE REUNION DU GROUPE OCCIDENTAL.LA DOCUMENTATION POUR

LA REUNION EST DEJA EN VOIE DE PREPARATION ET CEST AINSI QUE,

SELON GOLSONG,LES AMERICAINS ONT DEJA SOUMIS DES DOCUMENTS DE TRAVAIL
POUR FINS DE DISCUSSICNL.LES AUTRES PAYS MEMBRES SONT INVITES

A EN FAIRE AUTANT ET LE SECRETARIAT JURIDIQUE DU CONSEIL DE LEUROPE
SE FERA UN PLAISIR DENVOYER AUX PAYS INTERESSES TOUTE PROPOSITION

OU SUGGESTION QUE LE CDA VOUDRAIT PRESENTER A LA REUNION DE FEVRIER.

2 0 /q )))/ _ 002550
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You asked for our comments on the above item which is referred
to in the annotated Provisional Agenda for the Commomwealth Prime
Ministers' Meeting, especlally with respect to the United Nations Conven-
tion relating to land-locked countries.

2. On February 10, 1965 the United Nations General Assembly
decided to convene an international conference to consider the question
of transit trade of land-logked countries and- to embody the results in
an Intarnational Convention. This decision was taken in pursuance of a
regsolution adopted by the first UNCTAD at Geneva in Jume 1964. The
United Nations Conference took place in New York from June 7 to July 8,
1965, Representatives of 5¢ states wers present at the meeting, incl-
uding those of the following nine Commonwealth countries: Indla, Kenya,
Malawi, Nigeria, Pakistan, Uganda, United Kingdom, Tanzania and Zambia.
Among the 11 governments which designated observers to the Conferemce
were those of Commonwealth members Australia and Ghana. Canadas did not
take part in the Conference in any way. ~ '

3 On the basis of its deliberations the Conference prepared a
Convention on Transit Trade of Landwlocked States which was adopted on
July 8, 1965 and opened for ratification and accession by all members
of the United Nations, or of any of the specialized agencies, or parties
to the Statute of the International Court of Justice and by any other
state invited by the United Nations General Assembly to become a party.
To date the Convention has been ratified or acceded to by 42 states;

Canada is not among them. The Convention came into force on June 9,

1967.
dom—rﬂORNE

w
Legal Division.
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December 16, 1968

MEMORANDUM FCR THE MINISTER

Law of Treaties - Federal States Article

Ecuador is one of approximately seventy states whose support
we are seeking for the deletion of the federal states article from the
draft Convention on the Law of Treaties to be adopted in May of 1969.

At the first session of the treaties conference, Ecuador voted
to retain the federal states article., However our Chargé d'Affaires in
Quito informs us that, as a result of the representations he has made,
officials in the Ecuador Foreign Ministry have come around to the view
that the federal states article should be deleted. A senior legal adviser
in the Ecuadorian Foreign Ministry has informed our Chargé that Canada's
request for Ecuador's support on this issue would be greatly strengthened
if you were to write direct to the Foreign Minister of Ecuador concerning
this issue and that, in the absence of such a letter, our chances of
obtaining Ecuador!s support are poor. The significance of this issue to
Canada would appear to justify a personal letter from you to the Foreign
Minister of Ecuador,.

Ecuador is known to attach importance to the adoption of an
article declaring that treaties concluded by the threat or use of force
are voide, This is related to a territorial dispute between Ecuador and
Perue Any request to Ecuador for support on the federal states article
should therefore be accompanied by some reference to Canada's position
on the use of force article,

Atteched for your signature, if you approve, is a letter from

you to the Foreign Minister of Ecuador requesting Ecuador's support for
the deletion of the federal states article and expressing Canada's

L X X ) 2
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approval in principle of an article on the use of force, subject
to acceptance of a satisfactory procedure for the settlement of
disputes arising from the application of that article.

The letter to Senor Valdivieso Eguiguren has been
prepared in Spanishe The English text of the letter is attached,
however, for your information.

e

M.C,
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in prissiple of @ artisle eu the wee of fores, subjest
“ml of & setisfectery precedure for the sebileswst of
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The letter o Senar Valdivisse bguigures kes bees
> The Baglish text of the letter is sSiashed,
wwever, fer your infernstien.
M. Capir)
RN
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e

As you requested we are forwarding herewith, as set out
bolw, a sumary o:!‘ our mhmissian on the item
al Se Secs at which was prepared
ror the Commm:oalth Prine Mini.rberl' Meeting brief,

24 The original proposal for a Commonwealth Segcretariat
Legal Section had in mind a modest, pragmatically limited, legal
liaison office between Commonwealth governments to be located in
Marlborough House and costing only some $57,000. per year of which
Canada's share would be about 11,200, This was generally accept-
able to us. We are not however enthusiastie about the new concept,
which envisages semi-automatic evolution into a more antonomous
Law Institution "with a prestige and vitality of its owm", and
initially costing nearly twice as much., We would like to ensure
that the Legal Section does not duplicate any of the present or
planned functions of any other Commonwealth legal institutions. We
would also want to keep the operation of the Section under review
go that its development would depend on recognized success in each
stage of its activities, proven need for expansion and general
agreement among Commonwealth ecowmtries that growth was justified,
The terms of reference of the Legal Section should clearly identify
its limited nature and separate those activities which might be
undertaken in the future from those of direct concern at the pres-
ent time,

M. D. COPITHORNE

Legal Divigion.
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No. 481 ‘ -

The Government of the United States has been
reviewing the resdlts of the first session of the
United Nations Conferenée on the Law of Treaties
which was held in Vienna from March 26 to May 24,
1968. The work of the first session, in the view
of the Government of the United States, resulted
in a draft Convention that could constitute a
notable contribution to the development of inter-
national law,

| For the Convention to achieve this end, it must
win general acceptance among States. Despite its
many admirable aspects there is considerable doubt
whether, in its present form, the Convention will
be acceptable to a substantial number of States,

This doubt stems from the fact éhat the draft
articles which make up Part V on the Invalidity,
Termination and Suspension of the Operation of
Treaties provide a wide variety of grodnds which a
State may invoke for impeaching the validity of a
treaty, terminating it, withdrawing from it or
suspending 1ts operation, For some of fhese individual
grounds there is little State practice or precedent
and, as drafted, they provide inadequate and imprecise
guidelines for their invocation. There are no

provisions in the Convention as drafted which provide

v
]

|‘ 002558
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real protection against a party which misusss these
grounds. .

There are thirteen articles in Part V under
which unilateral claims of invalidity,itermination
and the like may be made and in which the broadly
stated grounds for claiming release from treaty
obligations if misused could give rise ﬁo bitter
disputes between States. Because theseiarticles
are susceptible to abuse by a State whidh is unjusti-
fiably seeking to escape from its obligations under a
treaty and because there are no reliable. safeguards
against abuse there can be no doubt that;quarrels
of a serious nature and disrespect for treaty
obligations may result. '

The Government of the United States is certain
that the Government of Canada is equally concerned
with the threats to international peace aﬁd stable
treaty rélations that abuse of these artiéles may
raise, The danger of a threat to the peace is
especially acute if treaties which establish a
boundary or territorial rights are involvéd.

The Government of the United States b;lieves
that the essentlal means of dealing with this problem
is the adoption of an adequate procedure fbr the
settlement of disputes regarding the invalidity,
termination and suspension of treaties. E

Decision on this question was postpon%d at the

first session of the Conference and a numbe% of
!

1
1

pending amendments, for the inclusion of an

i
Article 62 bis, are to be taken up at the outset. of

1

[
!
I
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the second session, The new Article 62 bils contained
in Conference document A/Conf./39/C.l(L.352/Rev.2
which was sponsored by the following %hirteen States,
Central African Republic, Colombia, Dahomey, Denmark,
Finland, Gabon, Ivory Coast, Lebanon, Madagascar,
Netherlands, Peru, Sweden and Tunisia; contains
conciliation and arbitration procedure for dealing
with disputes which may arise under Pért V of the
draft Convention that would provide subétantial
protection against abuse. The Government of the
United States intends to support such a proposal

at the second session and trusts thaﬁ the Government
of Canada has the same intention.

|
There are a few points on which the United States

considers the amendment could be imp%oved. Most of
these are concerned with ensuring that the mechanics
of the procedure operate satisfactor&ly. These are
reflected in the proposed revision of the thirteen-State
Article 62 bis which is attached. The most substantial
changes proposed are the following: .

a., The duties of the Secéetaﬁy General of
the United Nations are spelled out in more detail.

b. The original proposal;was not designed
to handle disputes over multilaterai treaties. Special
provision has been made for this pufpose.

c. Time periods have been made more
precise to speed up the proceduresJ

d, A provision allowingfa Conciliation
Commission to make interim reportsfand recommendations
to avoid injury to any party pendiﬁg settlement has
been included. ;

f
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e, The time periods for seleq%ion of the

arbitral tribunal have been substantially reduced.

Two proposals for additional changes in the

et~y

thirteen-nation amendment were put forward in Vienna
which, while not included in the United States

revision, have substantial merit and deserve further
t
consideration. The first proposal is for the electlon

orun AT

TN ittt

of a small body of con0111ators by the General

e SN N TIN5 s S e o e
e - S st S - R

RO

TR N

ASéﬁgfly, who would comprlse the'Unlted Natlons
05;0111ators for Treaty Disputes. The Chairman and
non-national members of each five or seven-member
Conciliation Commission would be selectéd from this
group. One of the earlier 62‘Ei§ amendments was

based on this principle and there is much to recommend

it.

The most important advantage would be the

{
%interpretation and development of the complei legal .
Econcepts contained in the Treaties Convéntion in an
%orderly and integrated manner, Achievement of this
goal which seems of prime importance tojthe effective
implementation of the Treaties Conventfon is unlikely

when the Conciliation Commissions lack any contlnulty,

which will be the result under the present draft 62 bis.
An increase in overall efficiency of oqeration would
be a second and important advantage. i

. {
The second proposal is to permit a Conciliation

D s oo P

b S SESSR
e,

Commission, With the consent of the pafties to the

g T

proceeding, to seek an adv1sory oplnloﬁ of the

S, N

International Court of Justlce when the proceeding

e a0

involves a fundamental legal issue, Aiclaim of
{

002561



! Document disclosed under the Access to information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information

l

L

{ 5
invalidity, for example, on the groéund of "jus cogens"
is a question on which the advice of the principal
Judicial organ of the U.N. should be sought. By
making the request subject to the égggggt_of the

JERSURIUS cmrm - e

- parties, the position of States which are opposed to

réIZ;nce upon Court proceedings wouﬁd be protected

while States which agreed on the deéirability of a

Judicial opinion would be in a posiiion to obtain one.
The Government of the United States hopes that

it will be possible to secure agreement upon a

draft Article 62 bis among the many States which

recognize the need for an adequate disputes-settlement

procedure and that all such States will join in

R e

co-sponsoring such an amendment. Accordingly, it

S P iy et T -

requests the Government of Canada tééggview the
attached revision, and alsoggo consider whether
further revision to establish a smail body of concili-
ators and to permit requests for advﬁsory opinions to
the International Court of Justice should be permitted.
The Government of the United States would
appreciate receiving any suggestionstor comments
which the Government of Canada may wish to make
regarding the suggested revisions of%Article 62 bis
and the two open questions on size and advisory
opinions. The Government of the Uniéed States hopes
that through an exchange of views a éenerally accept-

able disputes-settlement procedure can be worked out

} 002562
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1. Article 62 bis
(Uu.s. revision)

2. Copy of United
Nations document
A/CONF.39/cC «1/L.352/Rev,2
New article 62 bis)

———

{
|
;

Embassy of the Uniteg States orf America

E4

Ottawa, December 16, 1968,
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iv
Article 62 bis* (U.S. revision) .

- |

If the parties have been unable to égree, as
provided in Article 62, upon any means of reaching a
solution within four months following thé date on
which the obJjection was raised, or if théy have
agreed upon any means of settlement otheﬂlthan
adjudication or arbitration and that mean% of
settlement has not led to a solution whic# has been
accepted by the parties within twelve mon?hs after
such agreement, any party may set in motion the
procedures specified in Annex I to the present

Convention by submitting a request to the}Secretary -
L

General of the United Nations,
Annex I %

(1) A permanent list of conciliators consi%ting of

qualified Jurists shall be drawn up by theESecretary -

General of the United Nations. To this end each

State Member of the United Nations and eacﬁ party

to the present Convention shall be invitedito nominate

two conéiliators for a period of 5 years, ﬁhich may

t
be renewed.

|
(2) The Secretary-General shall send a copy of any

!
request made pursuant to Article 62 bis to all parties

|
to the treaty together with a notice of the!date the
|

request was received, The Secretary—Generai shall
¢

refer the dispute to a Conciliation Commission

established as follows.

*Changes have generally been underlined. However
rearrangements in the order of phrases and sentences
and minor verbal changes have not been underlined.

—
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(a) If the dispute concerns a bilateral treaty,

each party shall appoint one canciliator of its
own nationality chosen either from the list
referred to in paragraph (1) above or from
outside that list and one conciliator not of
its own nationality chosen from the list. A
fifth member, to serve as Chairman, shall be

chosen from the list by majority vote of the

other four members.

(b) If the dispute concerns a multilateral

Ereaty, the party or parties on. one side of the
dispute shall appoint three conciliators of whom
at least two must be selected from the list and

no more than one of whom may be' of the nation-

ality of the party or parties on that side.

The party or parties on the other side of the

dispute shall appoint three conciliators in the

same manner, A seventh member, to serve as

Chairman, shall be chosen from the list by
ma jority vote of the other six members.
The conciliators chosen by.the parties shall

be appointed within a period of ninety days after

the receipt of the request by the Secretary

General, : !

b
The conciliators shall appdéint their

Chairman within sixty days after all of their

appointments are made. l
|

If the appointment of any éf the conciliators
or of the Chairman has not been!made within the

above-mentioned periods, it shall be made by the

| 002565
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Secretary General within thiréy days after the

expiration of the applicable period.

Any of the periods within which appointments

must be made may be extended by agreement of all

of the parties to the dispute.:

(3) The Commission thus constituted: shall establish

the facts, determine the issues and make proposals to

the parties with a view to arriving at a friendly

settlement of the dispute., The Commission shall

establish its own procedure., Any party to the treaty

may make oral or written submissions to the Commission.

Decisions and recommendations of the;Commission shall
be taken by majority vote. The Secretary General
shall provide the Commission with such assistance

and facilities as it may require and%shall prepare

draft rules of procedure, The expenses of the

Commission shall be borne by the United Nations in

accordance with applicable regulations of the United
Nations,

(4) The Commission at the request of & party to the

dispute may consider whether the circumstances of the

dispute Jjustify provisional measures to preserve the

respective rights of the parties and may make interim

reports containing recommendations for this purpose.

The Commission shall be required to report within
twelve months of the selection of its chairman, Its

reports, which shall contain its conclusions regarding

. the facts and the issues as well as ité recommendations

!
for settlement of the dispute, shall b?vtransmitted to

the Secretary General and to the partiés.
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(5) In the event the parties do not agree to accept

the recommendations of the conciliation cohmissidn

within six months from the date of the commission's

report and have not agreed within that period to a

means of Jjudicial settlement or to an extension of

the six-month period, any party to the dispute may

request the Secretary General to refer the dispute

to arbitration.

The Secretary General shall refer the dispute to

an arbitral tribunal of three members. One' arbitrator

shall be appointed by the party or parties on each

side of the dispute. The third member, who 'shall

serve as Chairman, shall be appointed by the other
two members. %
The arbitrators shall be appointed within a

period of sixty days from the date of the reguest to

the Secretary General, The Chairman shall be appointed

within a period of sixty days from the date of the

appointment of the arbitrators by the parties, If

the chairman or any of the arbitrators are ndt

appointed within the above-mentioned periodsg the
appointments shall be made by the Secretary General

of the United Nations within thirty days of the

expiration of the appropriate applicable peribd. A

vacancy shall be filled in The manner specifiéd for

|

!
!

the original appointment.

The arbitral tribunal shall establish it% own
procedure, The decisions of the arbitralbtriéunal
shall be taken by a majority vote; The awardishall
be binding and definitive. |

t
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nent provisions f of
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MEMORANDUM
o Commonwealth Division (Through Mr, Bissonnette) St RRALERERAE

FROM Mr. L.S. Clark DATE December 13, 1968.

De NUMBER
. Numéro
REFERENCE Your Memorandum of November 25, 1968,
&rérence FILE DOSSIER
c th ' OTTAWA
SURIECT ommonwealth PMS' Meeting = Briefing Material. D -3 G
Sujet e
uje! MISSION
=i
ENCLOSURES
Annexes
1
DISTRIBUTION

Attached, as requested, is our briefing paper on

3. A. BEESLEY

Legal Division,

R
0 18 1068

Division
i L“i'.?;\ Ex\er:‘.a\ Abtairs

Departmen

Ext. 407D/Bil.

002570

{Admin. Services Div.)



ion Act -
Div.Diary

File.
Diary

Document divulgué en vertu de la Loi sur l'accés l'inffrmaﬁon_
¥ 1

Document discW:ng!mmg‘

Degsuber 13, 15685

Prine “imistars’ “seting

BSTANLISUSAT OF A LEGAL 330TI 18

Wil

u

mn

mu

..».w

i Hf

!
mwmmu i

sessnnned

002571



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur 'accés a l'information

- 2 -

i
mmm mmuwe
“

mﬁ

F :a

002572



e dla ) ~ £
! - % iy .
L . 4 4
P T =1 % /
AR S 16 4
. 2 ~

002573




S ' 1 Document dlisclosed under the Access to Information Act
ol : Document divulgué en vertu de la Loi sur l'accés a l'informat

l

PAGE TWO 1645 CONFD |
“AS CURRENT AND PROSFECTIVE COSTS APPEAR WODEST.GREATION OF LEGAL
CELL WITHIN THE SFCRETARIAT SETMS UNNECESSARY ASSUMING LEGAL

- ADVISORY SERVICE 1S CONTINUED.




Document disclosed under the Access to ljifor i
" *« Document divulgué en vertu de la Loi gcces a l'informa
: ( } 1 P/ig | VRS oNe o

e __',':':?’;L" Ce S t rpot EaoICTRY i
- ]
L EXTERNAL AFFAIRS AFFAIRES EXTERIEUR oec 271988 4 4
10 Under-Secretary of State for External Affairs, SECURITY
OTTAWA. Séeurité
DATE D 1968.
FROM Canadian Embassy, ROME. L ecember 12, 19
e S '\,\\o NUMBER &
- N7 Numéro ’S |_l 8
A Our letter Ne. 836 of December 9 and your ;
e letter No. L=737(M) of September 10, 1968. ° R e
OTTAWA
2,‘,‘,-215“ Law of Treaties Conference =- Article 5 L0~ ?) i | o (9
MISSIMON'Q 20-5—2-5 I;[
ENCLOSURES 1
Annexes

We have been advised teday by Dr. Adelfo lMaresca, Head eof
the Legal Department of the Treaty Section of the Italian Fereign Ministry,
DISTRIBUTION that he is in complete agreement with the Canadian pesitien on Article 5
of the draft Cenventien on the Law of Treaties. He will now submit his
Cdn Ambassador,| recommendatiens te the Foreign Ministry's General Directerate for Political
Copenhagen, Affairs and will give us a fermal answer as soon as pessible.

24 Dr. Maresca, who was the secend-ranking member of the Italian
delegation to the first sessien of the international cenference, made a
number of flattering remarks (beyend what is nermal even by Italian
standards) with respect te the expertise of Mr. Wershof, the Head of the
Canadian delegation te the first sessien.

/5Lc_¢_(_‘( Cbnﬂz__t__ar-—-_(

The Embassy

Ext. 407B/BIl.
(Admin. Servi«/s Div.) S » 2012
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RESTRICTED

December 12, 1968

MEMORANDUM FOR THE MINISTER

U.N. Conference on the LaW of Treaties

Second Session - Canadiar Delegation

As you know, the second session of the U.N. Conference
on the Law of Treaties is to take place in Vienna from April 9
to May 21, 1969. In earlier memoranda to you|in connection with
this Conference, I have referred to the issue|of the federal
states Article, which is of particular concern to Canada and upon
which you have authorized representations to a large number
friendly governments, and to the issue of the |peaceful settlement
of disputes arising in connection with the invalidity and termi-
nation of treaties, which may be discussed at [the forthcoming
Commonwealth Prime Ministers'! Conference. This memorandum requests
your approval for the size and composition of the Canadian DBelegation
to the second session of this Conference.

2. During the nine-week first session| of the Conference,
earlier this year, it met in Committee of the Whole and dealt with
almost 85 Articles. The second session, in cottrast, will last
only six weeks. The first two weeks will be devoted to further
discussion in Committee of the Whole in an attémpt to resolve
particularly difficult issues, especially the question of the
peaceful settlement of disputes. In the final\four weeks the
Conference will meet in Plenary session to review and either
adopt or reject all Articles of the proposed Cjnvention. It is
expected that the vote on Article 5, which contains the paragraph
on federal states, will take place during the third week of the
Conference.

3. Our experience at the first session| indicates that,
under ordinary circumstances, a delegation of three officers is
required. Certainly a delegation of at least this size would
appear appropriate in view of the more intense pace of the second
session. Moreover, the first three weeks of th¢ second session
will be particularly active for the Canadian delegation because,
in addition to participating in general western |efforts in Committee
to secure satisfactory Articles on the settlement of disputes and
other unresolved issues, the Canadian delegatioﬂ will be required
during this period to carry out very active lobbying on Article 5,
the federal states Article.
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4. I recommend therefore that the d
up of at least three officers who would be p
six weeks, plus a fourth who would be presen
of the Conference, until the Plenary vote on

5. If you agree with the foregoing,
H. Wershof, Q.C., former Assistant Under-Sec
Adviser and at present Canadian Ambassador t
- Head of the Canadian Delegation to the Ffirst
Conference, be Head of Delegation for the se
remaining three members of the delegation wo
officers of the Department in Ottawa and at

have experience in this subject.

6.
the foregoing proposals.
falls entirely within the field of responsib
of External Affairs, it would not appear nec
matter to Cabinet for decision.

As the subject mat

elegation be made
resent for the full
t for the first half
Article 5.

I recormmend that Max
retary and Legal

o Denmark, who was
session of this

cond session, The
uld be drawn from

our posts abroad who

I should be grateful to know whether you agree with
ter of this Conference
11lity of the Department

essary to refer this

#.C.
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10 The Under-'Secreta' of Btate for Extepnal Affairs
A OTTAWA v ’ SICURTY  UNCLASSIFIED
oM  The Canadian Embassy, - . DAE December 12th, 1968,
De SAN JOSE, . : ) - NUMBER
REFERENCE A Noméro 360
Référence Our Letter No, 276 of September 28th
. FILE DOSSIER
United Nations lLaw of Treaties —~ Second Session OTTAWA -
SUBJECT s - S
Sujet Vienma, April and May, 1969 A 5/ C
MISSION “
37 4|
ENCLOSURES 0
Annqxes .
DISTRIBUTION

i
!

g\

Ext. 407B/BHl.
(Admin. Services Div.}

In your telegram No, L-683 of August 19th, 1968 you asked if we
could determine whether Nicaragua, El Salvador and Panama intend to send
representatives to the above conference, Nicaragua has replied in the
affirmative, We have no definite replies from EL. Salvador and Panama and
have written again to thosecountries,-

P

The Errﬁaassy¢
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6. I should be to know whether you agree with
the +« 48 the subject matter of this Conference
falls within the field of responsibility of the Department

M. CADIEILS

a.C-
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T0 IT EXTER 545 DE HAGUE 3 ; gty

LEGAL DIV DE WERSHOF \\ | 3727 &=

REF QUITO LET 181 Nov2g

LAW OF TREATIES ARTICLES 5 AND 49 E

HAVE JUST RECEIVED REFLET WHICH SUGGESTS ECUADOR MIGHT HELP US

ON ARTICLE 5 IF WE SHOW SYMPATHY FOR ECUADCR POSI%ION ON ARTICLE
49.1 DO NOTI/NOT KNOW WHICH PARI OF THAT POSITION f?EY MEAN.SEE THEIR
LENGTHY SPEECH IN SUMMARY RECORD OF 48TH MTG. ‘

2.FIRST POSSIBILITY IS THAT THEY MEAN AMENDMENT L2f CDA OPENLY

AND STRONGLY OPPOSED THIS AND 'IT WAS NOT/NOT PRESSED TO a VOIE;
INSTEAD THE CITEE OF WHOLE APPROVED A DRAFT DECLARATION CONDEM

NING
USE OF ANY FORM OF PRESSURE IN TREATY NEGOTIATIONS. THIS WAS A

b//éOMPROMISE TO WHICH NO/NO ONE OBJECTED AND IT WOULD BE SURPRISING
IF ECUADOR WISHES TO REOPEN ISSUE.

5. SECOND AND MORE LIKELY POSSIBILITY IS THAT THEY MEAN L285.CDa

DID NOT/NOT SPEAK AGAINST IT BUT ABSTAINED IN ROLL- CALL VOTE.
UK VOTED AGAINST WHILE FRANCE AND USA ABSTAINED,.THIS AMtNDMENT
WAS ADOPTED AND INCORPORATED IN TEXT OF ARTICLE 459 WHICH CITEE OF
WHOLE LATER APPROVED UNANIMOUSLY.ALTHOUGH WE DID NOT/NOT LIKE
L289 I DCUBT THAT CDA HAS ANY THOUGHT OF REOPENING THIS ISSUE.
4.ALTHOUGH SUCH BARGAINING IS DISTASTEFUL IT MAY BE THAT YOU
COULD TELL ECUADOR THAT IN THE LIGHT OF THE DEBATE WE ACCEPT THEIR
POSITION ON L28S AND ARE PREPARED TO VOTE IN PLENARY FOR LRTICLE
45(AND OF COURSE FOR DRAFT DECLARATION) IN FORM APPROVED BY
gbxlﬁcTTEE OF WHOLE-SUBJ ONLY(SO FAR AS ARTICLE 495 1Is CONCERNED)TO
Wﬁﬁ\ GENERAL CDN RESERVATION ON NEED FOR SATISFACTORY SETTLEMENT OF

DISPUTES PROCEDURE RELATING TO NUMERQOUS ARTICLES IN PART V.

Q 7/ 9 / ‘3 002581
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FM WSHDC DEC12/68 RESIR

TO EXTER 4327
INFO PRMNY LDN PARIS BRU HAGUE TT COPEN DE HAGUE j 7

REF YOURTEL L1161 DECS

|
|
LAW OF TREATIES CONFERENCE ﬁ
KEARNEY OF LEGAL ADVISERS OFFICE IN STAIE DEPT TOLD US TODAY THAT,
WHILE FINAL DECISIONS PROBABLY STILL REMAINED TO BE TAKEN,HE

UNDERSTOOD DATES OF FEB6,7 AND 8 T0 BE FAIRLY FIRM.HE ALSO
MENTIONED THAT BRITS ARE LIKELY TG ORGANIZE PRELIMINARY MIG OF
EARLY IN SAME WEEKS

OLD COMWEL COUNTRIES PLUS USA WHICH WOULD BE HELD
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EARLY FEZ TO COVSULT ON-LAW OF TREATIES CONF E, ) -THI
INF0: TRIS MORNING TO DEV o HEAD ] ), TO;FOURDIN,
INTERNATL ORGANIZATIONS DIV MFAsDURING DISCUSS510 FaBrLGl
OSITION ON TICEE "5 °0F ET 4R .
2s WE HAD SOUGH T ERVI AFTER LEA ¢ ) DER THOUGHI
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"}, Canverra, Ottawa and Wellington should know that the 0ld
" Commonwealth subport us on all the major issues The ‘possibility
of separate consultations with them and the ““CPLC&RS arfter the
Prime Minister's Conféerence is being discusced in New York,:

5, .You may, as necessary, draw on the following talking points, &+ @
in addition to those in paragraph 3 above. . ‘;;j
| 4

Ve attach the greatest imporitance to the Conference and will

¢ontinue to do our test to work for a succcosful outcome, It is
x vital to mainteain the stability of treaties as a bulwark of peac

in present world circumstances, Our main a.a is to achieve a
Convention which is generally accepable and which no 13P‘€ section

of the international community finds itself unable to ral.lly. -
'Thu most fundamental issue is the provision of satisfactory
procedures for the settlement of disputles arising out of the
application or interpretation of those Articles of the Convention,
which relate to the invalidity and termination of treaties, T

is in the interecst of gll the particinants in the Confereciice that
there should be independent and automatic procedures for cettling
“disputes of this nature, given the imvortance and sipgnificance of
treaty relationships in the contemporary world, and the risk that
failure to provide such procedures would encourage Sta tes to SR
invoke spurious grounds of invalidity or termination. We had . el
hored to be able to hold informal consultations with the Common- .
wealth before the first session of the Conference, but unfortunately -
there was not enough time, We think that it would be very
helnful to exchange views before the second session and the o
Prime Ministers' Conference offers a suitable opportunity. ;

i o

4

- Lid v e )
‘ I - ¥
S T T e e TR e e e
AL Lo | (=507 L | i 5 J

P :

‘-E.ji" - &

Oy

ek et SRS

A=,

_BACKGROUND
Y 6. At its second session, from 9 April to 21-lay, 1969 (also
ey o in Vienna), the Conference on the Law Of Treaties will comnlete
; . the study by the Conmittee of the Whole of the International. :
Commission's draft Articles to which' the first Session. was 4
2t exclusively devoted., The whole draft will then be‘ e
.«umnined in Plenary. ' :

oF

Te From our po.nt of view (and that of other Western Delegatiqna)

.tne most imnortant single issue 1s the question of vroviding i
adequate procedures for the independent adjudication of disputes - i
arising out of the apvlication or interpretation of those i
articles in the Convention which govern ‘the invalidity of treaties. B
A number of these erticles would in effect permit States o
nilateraily to claim, by apolying largely subjac»;ve criteria,

that pariicular treaties are null and veid, Draft Article 62,

“he only one providing for any .such nrocedures is totaldy -
inadequate in the form approved by the Committee of the Whole,

'In the event of objection to a claim of invelidity; it simoly =
vrovides that "tie parties shall .seek a solution thiough the
neans inﬁicated in Article 33 of the Charter of the United'*=
Nations" which are too general to heln.\ Unless the Dresen
provisions can be improved, Her Majesty's Government may be
unable to ratify the Convention. :

CONFIDENTIAL i
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> ‘ Div.Diary
MESSAGE s
DATE FILE/DOSSIER SECURITY
. pong SECURITE
DEoLL/68 | <0~ S/ "G RESTRICTED
FM/DE EXTERNAL OTTAWA '
NO_ PRECEDENCE
1174 Routine
TO/A LONDON
INFO

P19 9959 54

REF
SUB/SUY COMMONWEALTH PRIME MINISTER'S CONFERENCE,

IN LIGHT OF NUMBER OF CONFERENCE AGENDA ITEMS HAVING LEGAL IMPLICATIONS
GRATEFUL IF LEE COULD BE M\DE AVAILABLE TO FOLLOW DEVELOPMENTS FROM LEGAL
POINT OF VIEW, IB-SHIS NOP/AOT POSSIBLE WE MIGHT CONSIDER-SENDINGOFFIOER-

/
r Recewed %

: QEC 16 1968
in Leg 'I’Dl” ,‘i‘: Alfairk
. Depaimen i ch Bt
DISTRIBUTION NO STD,
LOCAL/LOCALE
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE
Legal Division/oh 27738
e T 810 By
BEESLEY
EXT 18/8IL (REV B/64) 3. A 002589

(COMMUNICATIONS DIV)
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!FICHE DE SERVICE 20-3-1-6

To— A

W NSLATION SERVICES | “ec. 5/68

LOCATION — ENDROIT

FROM —

*Legal Div. (J.S.Stanforg]
ACTION /‘/f D P. A. ON FILE L\

DONNER SUITE

CLASSER 6
APPROVAL [J Rerey \
APPROBATION REPONSE /1 \

'

COMMENTS SEE ME
COMMENTAIRES ME VOIR
DRAFT REPLY
PROJET DE REPONSE [] sienarure
MAKE TRANSLATION
FAIRE............... .COPIES TRADUCTION
NOTE AND FILE YOUR REQUEST
NOTER ET CLASSER A VOTRE DEMANDE

NOTE & RETURN /OR FORWARD [:I
NOTER ET RETOURNER/OU FAIRE SUIVRE

_One letter for translation into Spanlsh

to be signed by the Secretary of State for

002591
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BUREAU DES TRADUCTIONS
DIVISION DES LANGUES ETRANGERES’

CANADA f- é 20-36 ;
A ﬂﬂﬂ'”ﬂﬂr /5?/

YOUR NO, DEPARTMENT DIVISION/BRANCH { //- 7 cl*r’v/
voTRE N® MINISTERE DIVISION/DIREC TION 7 —TCCE

- External Affairs Legal Div, Ottawa
OUR NO. LANGUAGE TRANSLATOR (INITIALS) DATE W,
NOTRE N® LANGUE TRADUCTEUR (INITIALES) |
5894-1 Spanish Jd.U, | December 11, 1968

$05-200=10=31
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. BEESLEY A S
f

e ACTION copy

FM PRMNY DEC11/68 RESTR NO/NO STANDARD

TO EXTER 4434

INFO BRU LDN PARIS WSHDC TI COPEN DE HAGUE
REF YOURTEL L1161 DECS

LAW OF TREATIES CONFERENCE

FURTHER TO REFTEL WE HAVE DISCUSSED DATES OF PARIS MTGS WITH
INTERESTED LOCAL WESTERN MISSIONS,ON DELS OF WHICH THERE ARE
MANY PARTICIPATING IN VIENN CONFERENCE.

2.LOCAL CONSENSUS IS THAT THE DATES OF FEB6,7 AND POSSIBLY 8
HAVE NOT/NOT YET BEEN FIXED.NEVERTHELESS THERE IS APPARENTLY
SIRONG SUPPORT AMONG WESTERN EURCPEANS FOR CONSULTATIONS AROUND
THAT TINE.
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For translation into Spanish

Thye Sereetarp of State for Txternal Affairs
Canada

ﬁgfﬁ
NS 4R
éw\éé&
2

< O

OTTAMWA,

Excellency,

I have the honour to refer to the United Nations Conference
on the Law of Treaties, the second session of which is to begin in
April 1969, In particular I refer to Article 5 of the proposed Convention
to be adopted by that Conference,

The second paragraph of Article 5 refers to treaty making by
members of a federal State, The Canadian Govermment has given careful
consideration to this paragraph and has concluded that its incorporation
in the proposed Convention would be undesirable from the viewpoint of
both law and policy. The Canadian Chargé d'Affaires aesie in Quito,

Mr, Go C, Cook, has informed officials. of your Ministry in detail of the
reasons which lead Canada to oppose this provisione I shall not repeat
these reasons except to say that Canada's basic objection to the proposed
paragraph is that it will require States to interpret for themselves the
internal constitutions of other federal States, Canada's concern over
this paragraph is shared by many federal Statese

Mr. Cook has transmitted to officials of your Ministry Canada's
request for the support of the Government of Ecuador for the deletion of
the paragraph in question from the proposed Conventione I am taking the
liberty of writing to you in this comnection, however, to inform you
personally of my Government's request and of the importance which my
Government attaches to this question. My Government would be most appre=-
ciative of the support of the Government of Ecuador in this matter.

In Mr. Cook's discussions with officials of your Ministry
concerning the proposed Convention, reference has been made to draft
Article 49 which provides that treaties procured by the threat or use

e 2

Excellentisimo Senor don
Rogelio Valdivieso Eguiguren
Ministro de Relaciones Exteriores
QUITO, Ecuador
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of force are voide. As the Canadian representative stated at the
first session of the conference, Canada strongly opposes the threat
or use of force, except in accordance with the Charter of the United
Nations, to secure the consent of a State to a treaty. The Canadian
representative also noted, however, that these and other articles on
the invalidity of treaties should be accompanied by a provision for
the impartial settlement of disputes arising from their applicatione.
Tt is the earnest hope of the Canadian Government that the Convention
adopted at the forthcoming conference will include satisfactory
provisions for the impartial settlement of disputes, thus enabling
Canada to support the inclusion of articles concerning the invalidity
of treaties, including sn article dealing with the use of forcee.

. _,ffranslation Service - please add appropriate Spanish
conzpljznentary closing paragrapg : o

Yours sincerely,

(for signature by SSEA)
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MESSAGE
[ DATE FILE/DOSSIER | SECURTY
E:ETERH 19 DEC. 3 =
FM/DE e 4 3 ottt
NO PRECEDENCE
TO/A VIENHA L=1167 ROUTINE
INFO COFENHACEN

REF OURTEL L-973 OCTOBER 24
SUB/SUY) U.N.CONFERENCE ON THE IAW OF TREATIES - SECOND SESSION

IN ADDITION TO RESERVATIONS REQUESTED IN REFTEL, PLEASE RESERVE ADDITIONAL

NN | |

s
\ ROOM WITH BATH FOR A PERIOD FEXXNEXY APRIL 7 TO MAY 3, PIEASE CONFIRM
\ THAT THESR RESERVATIONS HAVE BEEN MADE,
> —eoe =
DISTRIBUTION  prancE DIV, (TRAVEL SECTION:MCCORD) (Dome in Div,) NO STANDARD
LOCAL 7 LOCALE
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE
819 T TR B 8i6........... ). A BEESIEY
i Ja i ST ANPORNES 1EGAL Shob:: | il J.A,BEESIEY. ...

EXT 18/8BIL (REV 8/64)
(COMMUNICATIONS DIV)
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| TO. 1
10 Under-Secretary of State for External Affairs, SECURTY  RESTRICTED
A OTTAWA,
DATE December 9, 1968.
inin Canadian Embassy, ROME, Feviiics 8 %
Numéro
RETRNCE  Your lettex li ~737(11) of September 10 and your
telegram Ne. L-810 of September 16, 1968. L DOSSINR
OTTAWA
ngcr Law of lreaties Conference -- Article 5. 20 -3 "‘/jh“d;
MISSION - .
g
ENCLOSURES /
Annexes
As requested, we have made appreaches te Italian, San larine
and Falta officials and shall advise you when we receive fermal replies.
During the course of his December 1 - 6 visit te ilalta, the Ambassador
DISTRIBUTION

discussed this questien and left a note (with the Aide Memoire included

as an attachment) with the Secretary (Deputy Minister) for Cemmerwealth
and Foreign Affairs, lir. Amate Gauci. IMr. Amate Gauci was not sure
whether flalta would be represented at the second sessien of the Cenference.

LY

= : 3 EMN‘-\*\)
The Embassy

Ext. 4078 /8. / Q 20, { 9, 002600

(Admin. Services Div.)
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. MESSAGE
DATE FILE/DOSSIER | SECURTY
20m3=leb SECURITE 3
EXTERNL OTT o DEC/68 SR i RESTRICTED
FM/DE 2 % B <
6.
TO/A BRUSSELS I=1161 PRIORITY s

INFo PERMISNY, IDN, COPEN, PARIS, WASHDC

(/19199909

REF YOURTEL 2330 DECEMBER 6
SUB/SUJ LAW OF TREATIES CONFERENCE

BRITISH OFFICIALS IN LDN HAVE INFORMED CDA HOUSE OF PROPOSAL TO HOLD

PRELIMINARY MEETINGS AMONG WESTERN EUROPEAN AND OTHERS GROUP ON LAW OF TREATIES

IN PARIS FEB. 6, 7 and POSSIBLY 8, AS WE ARE UNCELTAIN JUST HOW DEFINITE
THESE PLANS ARE, WE WOULD WELCOME ANY INFO BEIGIANS ARE ABIE TO PROVIDE

CONCERNING THESE PROPOSED DISCUSSIONS,

FOR PERMISNY, LDN, PARIS, WASHDC, =~ GRATEFUL IF YOU COULD MAKE INQUIRIES TO

DETERMINE WHETHER MEETINGS AND DATES REFERRED TO ABOVE HAVE BEEN FIRMLY FIXED

v

N

BY WEQ GROUP
DISTRIBUTION
LOCAL / LOCALE NO STANDARD
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE
J. A. BEESLEY"
o R SR Tt Syt | RN R i BT © el
o vesesenee s ot gD 9D DA ORI G - o010 IEGAL 2-5L06 ik - IERBERE s rsecs ST s o0 sie

EXT 18/BIL (REV 5/64)
(COMMUNICATIONS DIV)
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Legal Div./J.S,5tanford/ss

EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

MEMORANDUM RETURM 7O LEGAL DIV, Do
> Under-Secretary gﬁgg‘"" CONFIDENTIAL
FROM Iegal Division g i December 9, 1968
De NUMBER
Numéro
REFERENCE
Saficonce FILE DOSSIER
OTTAWA
el Law of Treaties Conference - Article 5 20=3-1-6
i MISSION
3]
ENCLOSURES
Annexes
~l=
- Attached for your signature, if you approve,
DISTRIBUTION
is a reply to the letter of November 27 to the Apostolic
=~  Delegate (also attached) informing you of the Holy See's
intention to support the Canadian position on Article §
at the second session of the Law of Treaties Conference.
4. A, BEES
LEY
Ext. 407D/Bil. 002604
(Admin. Services Div.)
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Legal Div./

Ottawa,
le 9 décembre 1968

Excellence,

J'ai 1l'honneur d'accuser réception
de votre lettre du 27 novembre, concernant le
paragraphe deux de l1l'Article 5 du projet de
Convention sur le Droit des Traités qui doit é&tre
soumis & la deuxidme session de la Conférence des
Nations Unies sur le Droit des Traités.

Le gouvernement canadien est
reconnaissant au Saint-Sidge pour son appui en
cette matidre. J'aimerais en outre vous
remercier pour l'intérét que vous avez bien
voulu manifester & 1'égard de la demande de notre
gouvernement.

Veuillez agréer, Excellence, les
assurances de mon profond respect et de ma haute
considération.

Le Sous-secrétaire d'Etat
aux Affaires extérieures,

M CADIEUN

Son Excellence
Monseigneur Emanuele Clarizio
Délégué Apostolique au Canada
Avenue Manor
Rockeliffe Park
Ottawa 2, Ontario.
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Legal Div./J.S,5tanford/zs

. EXTERNAL AFFAIRS AFFAIRES EXTERIEURES
MEMORANDUM
i Under-SecreVary pﬁ/ s CONFIDENTIAL
DATE
;ROM Legal Division‘,ﬂ_ ' B December 9, 1968
: U‘L\ Numéro
REFERENCE o
Référence FILE DOSSIER
OTTAWA 2 _6
- Law of Treaties Conference - Article 5 Qdal
MISSION 3”
ENCLOSURES
Annexes
-2-
- Attached for your signature, if you approve,
DISTRIBUTION

is a reply to the letter of November 27 to the Apostolic
- Delegate (also attached) informing you of the Holy See's
intention to support the Canadian position on Article 5

at the second session of the Law of Treaties Conferencee.

Legal Division.
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PERSONAL - BY AIR BAG

Ottawa, December 6, 1968,

Hl‘ ° A .wt R-Obertson’

Canadian Permanent Mission to the
United Natioms,

NEW YORK, N.Y.

Dear Ron,

My reply to your letter of November 22 is
necessarily meagre, at least so far, but because of the
time element involved I am sending now the little
information I do have. If I obtain any additional
information in time to be of use to you I will try to
phone it down.

Attached are lists of multilateral treaties
s for which the U.N. is depositary and which have been signed
and/or ratified by Camada. These lists have been updated
to the present.

I have checked quickly through the files on the
ILO Conventions and the U.N. Human Rights Declaration, Covenants
and Conventions for the period 1965-1968. There is much material
on both subjects reciting the Canadian Government's support for
the principles embodied in these documents and Canada's desire
to adhere to as many of the documents as is possible. The
difficulty has been the constitutional problem with which you
are only too familiar. I have been unable to find on these
files, however, any discussion of a change in approach of the
kind you mention in your letter.

I will keep looking, as time permits, and let you
know if I find anything.

Best regards,

9;19(53

TANFogy
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e ACTION COPE-
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FM. BRU DEC6/68 CONED -
TO EXTER 2
LEF OURTEL 1904 OCTS
LAW OF TREATIES CONFERENCE
B HAVE -JOINT APPOINTMENT WI I ADDER, ! LEGAL DIV ANDEOURDI
{EAD UN DIV NEXT.THURS DEC12 fT0O DISCUSS BELGIAN POSITION O
ATDFR<-MIMOIRY PREGCENTED EP16%
2. IF YOU HAVE ANY INFO ABQUT WESTERN -CONSULTATI INTI
IN RERTEL OR ANY OTHER POINT IGHT USEFULLY R LE

/5. 012
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FM: BATRS DEC6£6% CONFD NO/NQ ETANDARD

TO EXTEROTT 1214 e |
REF OURTEL 951 SEP27 YOURTEL L76S AUGI2 | St

LAY OF TREATIZS CONFERENCE

DR DE LA GUARDIA LEGAL ADVISOR AT MFA CONFIRMED WHAT DR CANL

—
-3
[

-

TEMPORARY HEAD OF LE!

G2

=
\,J
o

AL DI} REVIOUSLY TOLD -US REGARDII
PAR

q“:"f.?ja}‘r'}:-na‘—, POSTTION. ON
CONVENTION, (SEE OUR REFTEL)#DF LA GUARDIA STATED THAT HE AGREED

FULLY WITH VIEWS EXPRESSED. IN OUR AIDE MEMOIRE AND THAT ARGENTINA
————— ey ST

"TLT SUPPORT CDA IN OPPOSING PARA2 AT SECOND SESSION: IN VOTING

FOR A“SFPARATE VOTE ON PARA2; AND IN VOTING FOR DELETION OF WHOLE

OF ARTICLE 5 SHOULDUTHIS VOTE BE DENTED.HE SAID THAT REASQN

ARGENTINA MAD V,OTED FOR PARA2 ON ONE OCCASION ‘AT FIRST.GONFERENCE
WAS BECAUSE OF SOMESOBSCURE PROCEDURAL QUESTION WHICH HE COULD

NOT/NOT NOW-RECALL,

2. DE_LA SUARDIA THDUGHT THAT CDA WOULD HAVE GREAT DIFFIGULTY

IN: WINNING SUFFICIENT SUPPORT TO OBTAIN DELETION OF PARA.2 AT

SECONDY' CONFERTNCE BECAUSE IT HAD BEEN SUPPORTED BY VERY LARGE

MAJORITY AT FIRST CONFERENGE,MOREOVER OUR VIEWS FOR OPPOSING

~le 413 vV Lo A

ITS INCLUSIION WITH WHICH HE FULLY AGREED WERE. NOT/NOT WELE

.'4

>

UNDERSTOOD BY MOST COUNTRIES AND PARTICULARLY BY THOSE ZHAF DID

NOT/NOT HAVE A F

=

DERAL CONSTITUTION.HE URGED US TO MAKE EVERY
EFFORT T0O MAKT OUR POSITION CLEAR TO THESE COUNTRIE

3. AS FAR AS ARGENTINAS CONSTITUTIONAL POSITION IS CONCERNED

PARA2 DOES.NOT/NOT CAUSE ANY PARTICULAR DIFFICULTY.THEIR PROVINCES
HAVE NOT/NOT CONCLUDED ANY TREATIES WITH FOREIGN COUNTRIES

SINCE (862 AND UNDER THEIR PRESENT CONSTITUTION COULD

NOTZNOT DO SO, IF -THEY WISHED

ek
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INSTRUCTIONS

1. This form may be used in sending material for informational purposes from the
Department to posts abroad and vice versa.

2. This form should NOT be used to cover documents requiring action.

3. The name of the person responsible for authorizing the despatch of the
material should be shown opposite the words ‘‘Despatching Authority’’. This
may be done by signature, name stamp or by any other suitable means.

4. The form should bear the security classification of the material it covers.

5. The column for ““Copies’’ should indicate the number of copies of each docu-
ment transmitted. The space for ‘“‘No. of Enclosures’’ should show the total
number of copies of all documents covered by the transmittal slip. This will
facilitate checking on despatch and receipt of mail.
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DEPARTMENT OF STATE : OL/

Washington, D.C. 20520

December 2, 1968

A. W, J. Robertson, Esquire

First Secretary

Permanent Mission of Canada
to the United Nations

Dear Ron:

The enclosed papers represent our current
thinking on settlement of disputes, Although
I am writing Max directly, it occurred to me that
it would be useful for you to have a copy.

Sincerely,

) 7]
4/}k£éé——~—*"‘“
__../
Richard D, Kearney

Ambassador

Enclosure:

As stated

& ‘ 002612 !
\
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AFFAIRES EXTERIEURES

MEMORANDUM

Commonwealth Pivision (through U,N.Division and securmry  RESTRICTED
Legal Adviser) Shcetie
DATE December L, 1968

Legal Division
Meakro.

Your memorandum of November 25, 1968

FILE DOSSIER

Commonwealth Prime Ministers' Meet - Brief FaEas
s e 26=3 -/~ ¢

MISSION

ENCLOSURES
Annexes

3

Material - Peaceful Settlement of Disputes,
g 7
¥

In Annex A to your memorandum under refersnce it was proposed
that briefing material on the item "Peaceful Settlement of Disputes" be

DISTRIBUTION

Ext. 407D/BIL

(Admin, Services Div.)

prepared by U,N, Division, Canada House in lLondon has sincé reported,
however, the British proposal that discussion of this item be related
specifically to the disputes settlement provision of the proposed U,N,
Convention on the Law of Treaties (London telegram No.5693 of November 27,)

24 As this Division is responsible for matters related to the Law

== of Treaties conference, we have prepared and attach a briefing paper, a
possible statement for use by the Prime Minister or senior official and
a list of talking points, all related to this item, Please inform us
should you require any additional material.

4 A BEESLEY

legal Division.
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provisien
the

of the newer mezbers of the Commomvealth on this issus,

provisions
invalidity

dealing with specific grounds for

With the Communist countries oppesing compulsory arbitratien,
in a Convention. Hence the importance of

of the draft Convention
rmammmmmmm.
support
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The requiremsat for compulsory settliement would neot

relate o all artisles of the comvention, cnly thoge
relsting to iavalidity and teraminetion of tresties

begsuse these sre the most important articles. Disputas
over other sspects of the treatiss Coavention, e.g.
interpretation, reservations ansd sbjections, would remain
subject to setilement by negotistion or other asgreed
procedures,

The greunds for invalidity and terminetion centained in

the draft articlos, e.g., error, frawi, corruption and
ecarcion, are teken from States’ internmal law of centracts,
Ezperience in the applicstion of these coucepts in internal
law confirms the lmportance of submitiing disputes over
theze issues to independent adjudication, failing succesaful
sstilenent by othsr means,

Even with the grestest degree of geod faith, 1% is
extrenely difficult for s party to a tresiy to deteraine
objectively whether such subjective elements as errer,
corruption or lundamental change ¢f circumstances hawe
cocurred in respeet of that treaty; hence the interests of
basic Justice require that the spplication of these articles
not be left %o the wnilateral sction of any party to a treaty
if States are to be able o rely in confidence upon their
treaty relationships.

The importance of tresties in intemnastional relations is
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increasing enormously. The propesed convention could
contribute neterially to the developing werld order, in
which so much of imternxtional law is based cu or derived
from bilatersl and amltilateral treaties, Thus any action
by States whioh might impair the Stability and relisbility
of treaty relations would have adverse consequences for
the spirit of muteal confidenve in inter-State relations
which we all must seek to enccursge,

Hany goverments have indicsted that the absence of a
conpulsory settlesents provision would make the trestiss
Convention unacteptable. Uovermmsais Laking this pesitica
mmmdmmw-mwmn.
whore failure to adhere to the tresties Conweation would
delay, snd pessibly prevent emtirely, the incorporstion inte
goaeral intemmational law of the codifissticn of tyealy law
in which the whole of the imternstional ecenmunity has
particinated,

Canada understands the reluctazse of many States %o sudmit
to compulsery adjudication by the Incernationsl Court of
Justice, I the prineiple of cospulsery independent arbitra-
tieon iz agreed upen, howewer, it should be posaible te
establish either standing or ad hos sdjudication aschinery
which, in its composition, would mset the requiremsuts of
all the geogrsphieal aress and legal aystems of the world,
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Many Staies refuse te scoept the compulsery adjudisation
of dimputes becauze they elaim that o do so would impair thelr
pationszl sovereignty. Buf il sovereign equality means anything,
it means equality before the law, The only way in which middle
snd smeller Stetes can assure thelr equality befere the law is to
assure thet, if necessary, their disputes with more powerful States
usy be submitted to independent sdjudication. Failure to sssure
independent adjedication invites the use of pressure and coercion,
in their vericus forms, by the strenger State against the weaker
az the two sesk to setils thelr dispute bilsterslly. On the other
hand, knowladge that & dispute nay ultimsiely be referrved te
independent adjudication will do such o emsure that, in thedir
bilateral efforts to resclve the dlspute, the parties will act
respensibly in secordsmce with primtiples of law and sguity.

Tresties are becoming an increasingly important elsment
in relations between States aud the application of the principle
of independent sdjudication of disputes to the field of treaty
relations will be a large step towsrd giving real meaning to the
concept of sovereign equality of States,
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'Note -- Jan.8/69 sent photocopy of
[ this memorandum, with Mr.Cadieux's
{ comments (or approval) to
Personnel Ops. Viv,
and Finance Div,(Travel Section (Mr.
MelinrA 3
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U. N, Conference on the Law of Treaties - A e | 20..3..1-6
Second Session - Canadian Delegation | .
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DISTRIBUTION
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Ext. 407 A /Bil.

We should be grateful for your instructions concerning the size
and composition of the Canadian Delegation to the second session of the
UsN, Conference on the Law of Treaties which is to take place from April 9
to May 21, 1969¢ You will recall that during the first session MrJHershof
was Head of Delegations For the first five weeks of the nine-week session
he was assisted by Mr, McKinnon; during the last four weeks, when the pace
of the conference quickened and the more controversial articles were being
discussed, Mrs McKinnon had to return to Geneva and Mr, Robertson from
New York and Mr, Stanford from this Division assisted Mr. Wershof,

24 During the nine~week first session the conference sat in Committee
of the Whole and dealt with almost 85 articles (75 IIC articles plus several
new ones proposed by representatives)s The second session will last only
six weeks, The first two weeks will be devoted to Committee of the Whole
discussion of those questions which were too difficult and controversial to
dispose of at the first session, These include disputes settlement, the
"all States" question and final clauses, During the final four weeks the
conference will meet in Plenary to dispose finally of all 75-80 articles,

3e Experience during the first five weeks of the first session
indicated that, even under normal conditions, a delegation of only two
persons was inadequates The pace of the second session will be more intense
throughout the full six weeks than was the first sessions Moreover the
first three weeks of the second session will be particularly active for
the Canadian delegation because, in addition to participating in general
western efforts in Committee to secure satisfactory Articles on disputes
settlements and other unresolved issues, the Canadian delegation will be
required during this period to carry out very active lobbying on Article 5
(the federal States article) which will probably be voted upon in Plenary
during the third week of the session.

Size

Lia It appears therefore that the delegation should be made up of
at least three persons who would be present for the full six weeks, plus
a fourth who would be present for the first part of the Confsrence s 1leee
uhtil the Plenary vote on Article 5,

i Y
|
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: Coggosition

De If you agree with the foregoing, the composition of the
Canadian delegation might be as followss

Mr, Wershof, Head of Delegation - 43/»0

Mr, Beesley, to be present for the first 2-1/2 to 3 weeks
to deal particularly with Article 5, 7&/”)

Mr., Stanford, (Head of Treaty Section) to be present for ’ﬁ»
the full session, "4

Mr.Robertson, (New York) if available 4 "YA
OR Mr, Lapointe, (Geneva) if available v !
to be present for the full session. However
if neither could be spared by his mission for
the full six weeks we would seek to have them
each attend for half the session.

6e On the basis of your comments on the foregoing proposals, we
shall prepare for your initials a memorandum to the Minister seeking

his approval for the size and composition of the Delegation. It would
not appear necessary to refer this matter to Cabinet for decision,.

e Bt

Iegal Divisione.
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Semposition

5. If you agree with the foregoing, the cempositicn of the
Canadian delegetion might be as followss

Hr, Wershof, Hesd of Delegetion

%o be present for the first 2-1/2 to 3 weeks
e Resslar, to deal particularly with irtiede §,
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Your Excellency,

I have the honour to acknowledge Your Excellency's
letter of November 27 concerning paragraph two of Article 5
of the proposed Convention on the Law of Treaties to be consi-
dered at the forthcoming second session of the U.N. Conference
on the Lew of Treaties.

The Canadian Govermment is most grateful for the
support of the Holy See in respect of this question., In
addition I should like to express my sincere appreciation
for the personal interest you have taken in this matier of
importance to Canada.

I remain, Your Excellency,

Yours very sincerely,

Under-Secretary,

His Excellency,
The Most Reverend Emaluele Clarisio,

Rockcliffe Park,
OFTAWA 2, Ontario.
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P Numéro i
Your letter L-917 October 10, 1968. jl : L_,{ ’\ i S n?cS
S

FILE DOSSIER

EXTERNAL AFFAIRS

The Under-Secretary of State
for External Affairs, Ottawa. SEcumny

The Canadian Embassy, The Hague.

OTTAWA

IAW OF TREATIES CONFERENCE ' 26-3-/~¢C
MISSI
% 9}‘ 20=4 3

ENCLOSURES
Annexes

|

DISTRIBUTION

Ext. 4078 /Bil.
(Admin, Services Div.)

When your letter under reference arrived, Professor
Riphagen was occupied with the North Sea Continental Shelf
case which was being heard, as you know, by the Intermational
Court of Justice. When we telephoned him last week to make
an appointment, the earliest that he could see us was today
but we were not, unfortunately, able to keep the appointment
owing to the departure of the Ambassador and Mrs. Bull,
Professor Riphagen leaves for Strasbourg on Monday and will
not return until about December 12 and we will not, therefore,
have a change to see him until that time.

B Reteived
DEC 10 1968

In Legal Division
Depariment of Extarnsl Affaws

I
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telogram alse atsias, in reply 4o & guery, thas Cameta will teke
in preliminsry discussichs assorny wastern goveramesis is Fecreary,
to the second sospion of the tre:ties conference in Appril ed
Geanade participeted ia sisllsar discussicns earlier this year,
to the first session of the treaties ewnfersnte,
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o MESSAGE
DATE FILE/DOSSIER SECURITY
. A : SECURITE
PERNL 29 NOV. s 2 L7
FM/DE = e 1968 57 CONFD.
NO PRECEDENCE
IDN L-1125 PRIORITY
TO/A
INFo  VSHC, PERMISNY, CNBRA, WLGTN, COPEN.
BAG: ROME(MALTA) CLMBO, NICOS,ISBAD, ACCRA,NROBI, LAGOS, DSLAM, PSPAN, GRGTN,
KNGTN, DELHI, LKMPR

BEF  YOURTEL 5693 MoV 27

OF TREATIES CONSULTATIONSs

A

SUB/SUJ COMWEL PRIME MINISTERS MIG: PEACEFUL SETTIEMENT OF DISPUTES AND LAW

ALTHOUGH WE ARE RELUCTANT TO ADD NEW ITEM TO ALREADY CROWDED AGENDA
WE WOULD HAVE NO OBJECTION TO PRIME MINISTERS DEALING BRIEFLY WITH DISPUTES
SETTLEMENT, IN LAW OF TREATIES CONTEXT, IF OTHERS AGREE, WE ASSUME PRINCIPAL
OBJECT IN RAISING THIS QUESTION AT P.M, LEVEL IS TO IMPRESS UPON DEVELOPING
COMWEL COUNTRIES IMPORTANCE WHICH WESTERN COUNTRIES ATTACH TO INCLUSION OF
SATISFACTORY DISPUTES ARTICLE IN LAW OF TREATIES CONVENTION, RATHER THAN TO
DISCUSS MECHANICS OF PROCEDURES, IF FURTHER DISCUSSION OF THIS TOPIC BY

OFFICIALS AT TIME OF FXESX P.M.'S CONFERENCE IS TO TAKE PLACE WE ASSUME IT

NNNNEEE

I s

| Der
WOULD BE IN CONTEXT OF GENERAL POLITICAL DISCUSSIONS, IN WHICH CASE

smemly cout prscuss Trae on sraary or canas ST

Y v vvioGLr BvENT A SPECTAL GROUP IS TO BE FORMED TO DISCUSS
QUESTION DURING PRIME MINISTERS' MEETING, WE WOULD CONSLER SENDING WERSHOF,
HEAD OF CANADTAN DEL TO TREATIES CONFERENCE, TO LDN TO TAKE PART, WE

SERTOUSLY QUESTION, HOWEVER, NEED FOR DETAILED TECHNICAL DISCUSSIONS AMONG

YT

DISTRIBUTION COMMOMWEALTH DIV (MISS DENCH) PsCe0a(MR.ROBERTSON

Bk

IDONE IN DIV,) NO STANDARD

LOCAL/LOCALE U,N.DIV. (MR,PARRY) PMO, (MR.LALONDE)
ORIGINATOR/REDACTEUR DIVISION TELEPHONE ISE |
M. C |
LTI e 1 818:.0ions,
................Jr.g;ﬁfmom.lzs........... LEGAL 2-511% ...... ngm;.;}u;dﬂ.um Sabsnse

EXT 18/BIL (REV 5/84)
{COMMUNICATIONS DIV)
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OFFICIALS AT TIME OF PRIME MINISTERS' CONFERENCE.

24 WITH RESPECT TO GENERAL PRELIMINARY MEETINGS ON LAW OF TREATIES
IN LONDON AND PARIS WEEK OF FEBRUARY 3 (PARA 2 REFTEL REFERS) WE AGREE THAT
MEETINGS OF KIND PLANNED BY BRITS AND WEO GROUP COULD BE MOST USEFUL IN
PREPARING WESTERN POSITION FOR SECOND SESSION OF LAW OF TREATIES CONFERENCE.

WE WOULD PROPOSE THAT WERSHOF AND STANFORD ATTEND THESE MEETINGS

002631
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FM XLMPR NOV2S/68 CONFD

TO EXTEROTT 1399

REF YOURLET L-737(M)SEP1@ OURTEL1173 OCTS YOURTEL L-916 OCT1®

L.aW OF TREATIES CONFERENCE-BURMA

IN RANGNDON NOV1S JAMES CALLED ON U AUNG THANT,DEPUTY HEAD OF UN DIV
IN MFA TOD MAKE REPRESENTATIONS RE PARA 2 OF ARTICLE 5 AND DELIVER
AIDE MEMOIRE. U AUNG THANT DID NOTI/NOT XNOW WHETHER BURMA WOULD ATT-
END SECOND SESSION OF CONFERENCE BUT WAS INTERESTED IN ORAL PRESENT=-
ATION AND HE PROMISED TO STUDY AIDE MEMOIRE CAREFULLY AND BRING IT
TO ATTN OF APPROPRIATE LEGAL AUTHORITIES IN BURMA.
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CONFIDENTIAL

November 29, 1968

MEMORANDUM FOR THE MINISTER

Commonwealth Prime Ministers! Meeting

This memorandum seeks your views on a proposal by Britain
that the forthcoming Commonwealth Prime Ministers' Meeting discuss
the inclusion in the proposed UeN, Convention on the Law of Treaties
of a requirement for the compulsory independent adjudication of
disputes arising out of the spplication of the Convention.

This topic is particularly important in the law of treaties
context because the new Convention will almost certainly contain a
great many provisions on the invalidity and termination of treaties,
€ege On grounds such as fraud, coercion or changed circumstances,
which could give rise to serious abuse if they are not made subject
to independent adjudication. Such abuse could gravely undermine
treaty relations generally. For this reason many western countries
have stated they will not accept a treaties convention unless it
contains a requirement for compulsory independent settlement of
disputes. Eastern Buropean governments oppose such a provision on
the ground that it is contrary to the sovereignty of States. Whether
such a provision is contained in the Convention will therefore depend
almost entirely on the position of the newer States.

The British proposal is that the Prime Ministers themselves
discuss the question briefly in their general review of the world
political situation and that the question be discussed further during
the week of the conference by senior officials.

The major factor against discussing the question during the
conference is the problem of time. As you know the conference agenda
is already crowded. However the importance of the topic would appear
to justify a brief discussion by Prime Ministers and senior officials,

/2
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I attach, therefore, for release if you approve, a telegram
to London saying that we would not object to a brief discussion of
this item by Prime Ministers and senior officials if other countries
agree, but that we doubt the necessity of detailed discussion of this
question by officials at the time of the Prime Ministers' conference.
The telegram also states, in reply to a query, that Canada will take
part in preliminary discussions among western governments in February,
prior to the second session of the treaties conference in April and
May. Canada participated in similar discussions earlier this year,
prior to the first session of the treaties conference.

Al

M, C,
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SECURIT
A : 29 NOV,
EXTERNL OI'T iy
FM/DE .| 1968 CONFD.
NO PRECEDENCE
IDN L~1125 PRIORITY
TO/A ; 2
wEo  WSHRC, PERMISNY, CNERA, WIGTN, COPENe 3
BiAG: ROME(MALTA) CIMBO, NICOS,ISBAD, ACCRA,NROBI, LAGOS, DSLAM, PSPAN, GRGTN, 1
KNGTN, DEIHI, LKMPR

- \\ BEE  YOURTEL 5693 NOV 27 |
SUB/SUJ cOMJRL PRIME MINISTERS MIGs FEACEFUL SETTLEMENT OF DISPUIES AND LA
OF TREATIES CONSULTATIONS.
ALTHOUGH WE ARE RELUCTANT TO ADD MNEW ITEM TO ALREADY CROWDED AGENDA

WE WOULD HAVE NO OBJECTION TO FRIME MINISTERS DEALING BRIEFLY WITH DISPUTES
SETTLEMENT, IN LAW OF TREATIES CONTEXT, IF OTHERS AGREE, WE ASSUME PRINCIPAL
CBJECT IN RAISING THIS QUESTION AT Po.M. LEVEL IS TO IMPRESS UPON DEVELOPING
CQ4WEL COUNTRIES IMPORTANCE WHICH WESTERN COUNTRIES ATTACH TO iNCIﬂSION ar
SATISFACTORY DISPUTES ARTICLE IN LAW OF TREATIES CONVENI'ION, RATHER THAN TO
DISCUSS MECHANICS OF PROCEDURES, IF FURTHER DISCUSSION QF THIS TQPIC BY

QULD EE IN CONTEXT OF GENERAL POLITICAL DISCUSSIONS, IN WHICH CAS.;:./'

W
[ENTAL REPRESENTATIVES,
" 4COULD DISCUSS ITEM ON BEHALF OF ,_,.mmq

3 el IN UNLIKELY EVENT A SPECIAL GROUP IS TQO BE FORMED TQ DISCUSS

\ OFFICIAIS AT TIME OF i PslMMo 'S CONFERENCE IS TO TAKE PLACE WE ASSUME IT
\ DEPART=

QUESTION DURING PRIME MINISTERS! MEETING, WE WOULD CONSILER SENDING WERSHOF,
HEAD QOF CANADIAN DEL TO TREATIES CONFERENCE, TO LDN TO TAKE PARTe WE -

SERIOUSLY QUESTION, HOWEVER, NEED FOR DETAILED TECHNICAL DISCUSSIONS AMONG

ao&aazwg

DISTRIEUTION COMMONWEALTH DIV (MISS DCNGH) PoC0Qq (MR.ROBERTSON NO STANDARD
LOCAL/LOGALE UsNoDIV. (MRoPARRY) PMO, (MRoLALONDE) lDONI.‘. IN DIVe)
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COFFICIALS AT TIME OF PRIME MINISTERS' CONFERENCEe

2o WITH RESPECT TO GENERAL PRELIMINARY MEETINGS ON Law OF TREATIES
IN LONDON AND PARIS WEEK OF FEBI.P..‘.UARY 3 (PARA 2 REFTEL REFERS) WE AGREE THAT
MEETINGS OF KIND PLANNED BY BRITS AND WEO GROUP COULD BE MOST USEFUL IN .
PREPIRING WESTERN POSITION FOR SECOND SESSION OF LAW OF TREATIES CONFERENCE.

WE WOULD PROPOSE THAT WERSHOF AND STANFORD ATTEND THESE MEETINGSe

SONNEANS NS AR E NN

PN




Document disclosed under the Access to mformatmn Act -
Sak . C.C, Affaires ext.irieures, Uttawaw / -Document dlvulgue en‘ertide fa'doi sur I‘affgsg l'information
] =

Housisur le Comsul Général, el

o

4 la‘demande de mon Gouvumnut, J'ai Ithonueur de vous transmettire,

. S0US ¢e pli, une lote efficiclle que Jje vous saurais gré dé blen vouloir
transmettre au Boerétariat. d'l‘tat pour les Affairs Etrangdres de 1.a Répue
: blique de Saint.¥arin,
Je vous prie d'agréerg Honahur le Cousul Ginh-al, les assurances
de ma tris havte onnaid.ération.

Le Consul du Ganads,

Pierre Dumas

Pierre Dumas
Son Ixcellence R A d
ls Marquis Giuseppe del Pemnino, ' eceive
Consul Général de la ‘éyuuliqut de San Maring, :
Via Po, 22, NET 12 968
ROMA = |
In L=-a! Divicion
Department «f External Affairs

-

002637




- cument disclosed under the Access to ln_formatlon Act -
e copie a: Lﬁiaim-ﬁ&uu (,ttaw_@. Document divulgué en vertu de Ia Loi sur l’accesal"mjormatmn

Rome, Ie 28 novembre 1966

Le Consulat du Canada prh 1a Repubuqua de Saint-Marin pr&mte

~ ses compliments au Secrétariat @'Etat pour les Affaires Etrangdres et a

1thonneur de se référer 3 la deuxidme seesion de la Conférence Internationale
chargée de rédiger la "Convention sur le Droit des Traltés", qu.i. doit aveir
‘lieuiYimu?uﬂ.lanﬂml%%

‘Lors de la prenidre nsmn de cette conférence intemtionale,

qui s'était déroulée 3 Vierme du 26 mars au 2 mai de cette aunée, lapa.mnphoz 2
de l'article 5 (se lisant "Les membres d'une Union fédérale pcnnnt conelure :
des traités si leur constitution fédérale le perme}, et dans les lindtes que
celle<ci prévoit) a été adopté en eonisaien 2 la suite d'un scrutin 3 la

silpll meﬂﬁ.

" Pour les rahona indmﬁlu dans 1'Aide-Mémoire cieannexé, le Cous
vernement du Canada saurait gré au Gouvernement de la République de Sai.nt-lhrin
de bien wouloir 1'appuyer lorsqu'il demandera 1l'omission du '
1'article 5, lors de l'examen de l'article 5 en séance pléni re, dln'nth
deuxilme session. Ilm&npherqnohuprimidosmt-naﬂnah
deuxidme session contimuera - comme il 1'avait fait lors de la premidre session -

4 s'opposer 3 1'achpt:lon du paragraphe 2.

‘Vu l'hportame que de nombreux &tats accordent au premier paragrapho
de 1'Article 5 (se lisant "Chague état est habilité 3 comelure des traités"),
les autorités canadiennes espdrent également que le représentant de Saint-Marin
Whmwmuqul'mwhwtmnjotdnm v s
graphe 2, Toutefols, si l'on devait refuser un scrutin séparé sur le paragraphe 2,
il est 2 espérer gue le Gouvernement de la République de Saint-Marin alors
voudra bien appuyer la demande canadienne d'ometire compldtement 1'Article 5,
puisque les inconvénients de cet artd.ch, ‘autrement, I'M sur ses
avantages. .

: Le Consulat du Canada -mait. gxi au Seerétariat d'Etat pour les

Affaires Etrangdres de bien vouleir lui faire part, en temps utile, de 3

1tattitude que le Gewmmt de la B&publiqne de Sd.nt-llann mpten. sur ha

questions préeitées. - b

. Le Consulat d cm uis:lt cette oomiohdo mweler aun Socrittrht 5o

- d'Etat pour les Affaires étrangdres ds la R&pnhliqu do S&:l.nt—llarin les assurances
di sa. trh mta considération.

' Secrétariat d'Etat pour les Affaires Etrangdres,
Pnh:h du Gauurm-ont,

w&'s.unaﬁm.
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AIDE-NMENOIRE

The Canadian Govermnment considers that the inclusien in the proposed
international Convention on the Law of Treaties of draft Article 5, paragraph 2,
could be disruptive of treaty-making practice both for federal States and for
other States which seek to conclude treaties with federal States.

The Federal Constitution in Internal Law

Paragraph 2 of Article 5 provides that the treaty-making capacity of a
member of a federal State is to be determined by reference to the federal constitution.
The paragraph contains no provision, however, which recognizes that the federal consti-
tution is an internal law of the federal State and that its interpretation therefore
falls within the exclusive jurisdiction of the imternal tribunals of the federal State
having jurisdiction in constitutional matters. The result is that the paragraph,

Af adopted in its present form covld lead to the practice, which no State would consider
acceptable in principle, of other States assuming the right to interpret for themselves
the constitutions of federal States. This practice, particularly in cases where the
constitutional provisions regarding treaty-making are the subject of dispute, would
constitute a clear case of interference by tha outside State in the internal affairs

of the federal State,

The Fadgral Censtitut.ion in Int.emational Law

Proposed pa.ra.graph 2 of Article 5 appears to establish the principle that the
- federal constitution alone is determinative of status in international law, whereas
in fact a federal constitution, because it is an internal law of the federal State,
camnot of itself determine matters of international law, This failure to take account
of other elements equally important in international law, sush as recognition, has
implications extending beyond the law of treaties. For example, if the present para-
graph 2, referring as it does to the federal constitution, were adopted and regarded
as law it. would be possible to maintain that members of federal States are entitled in
international law to join intermational organizations on the same basis as recognized
sovereign States, provided only that the fedsral constitution purperts to confer the
international status which would be necessary to meet the conditions of membership.
Such a situation could, of course, lead to a distortion of national representation
in international organs. In fact there is no instance of state practice which supports
the view that a federal constitution of itself confers any sta.tus in international law.

" State Practice

: An examination of State practice reveals that no raderal constitution
authorizes the constituent parts of the federation to enter freely and independently
into international agreements. The constitutions of the great majority of federal
States reserve to the federal government the responsibility for the conclusion of

lt02
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international agreements and make it clear that the constituent members do not
possess this right. Even in these cases where, for special historical or political
reasonsy the constitutional practice of federal States apparently allows the -
constituent parts to enter into certain types of agreements with foreign States,
these constitutions all provide that this authority must be exercised either through
the intermediary of the federal government or subject to ultimate federal approval
or control. These constitutional practices cannot be said to have given rise to
State practice sufficient to permit the codification of rules of law of universal
application. :

‘There is no auggest.ion that the omission of paragraph 2 of Article 5 would
in any way impair the rights of the members of any federal State, whereas many federal
Statea have indicated that its inclusion would create difficulties for them.

Scape of the Gonvention

Article 1 adopted at the first session of the Law of Treaties Conference
provides that "The present Convention applies to Treaties concluded between States".
Members of a federal union are not States as that term is used in Article 1, This
was confirmed by the delstion of the word "States" from paragraph 2 of Articlo 5 at the
first session. A paragraph dealing with treaty-making by members of federal States is
therefore outside the scope of the pmpoasd Convention.

Conclusion

In view of the legal considerations referred to above and because of the
importance which it attaches to this matter, the Government of Canada eamestly requests
the support of the Government of the Republic of San Marino for the omission of para-
graph 2 of Article 5 from the Convention on the Law of Treaties to be adopted in
Vienna.
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APOSTOLIC DELEGATION Eé)
MANOR AVENUE

ROCKCLIFFE PARK /_u‘J q/u./(,{

OTTAWA 2. ONTARIO

>

DELEGATION APOSTOLIQUE
AVENUE MANOR

PARC ROCKCLIFFE
OTTAWA 2, ONTARIO

N. 6355 / 68 Le 27 novembre 1968

Cher Monsieur Cadieux,

Faisant suite a4 ma communication verbale en rapport
avec votre aimable lettre du 15 octobre dernier, j'ai le plaisir de
porter a votre connaissance la réponse que je viens de recevoir de Son
Eminence le Cardinal Amleto Cicognani, Secrétaire d'Etat de Sa Sainteté,
au sujet de la Convention internationale sur le Droit des Traités qui se
déroulera a Vienne en avril prochain, et plus particulidrement concer-
nant le second paragraphe de 1'Article 5 du Projet de Convention qui est
a 1'étude.

Son Eminence le Cardinal Cicognani m'indique que des
‘instructions seront données aux Membres de la Délégation du Saint-Sigge
u/!en vue de favoriser la requéte du Gouvernement du Canada, dans les limi-
tes permises par les circonstances et d condition que la question soit
maintenue dans un contexte non politique.

- Je puis aussi ajouter que, selon la promesse que je
vous en avais faite, j'ai moi-méme traité personnellement de cette affai-
re a la Secrétairerie d'Etat, lors de mon récent séjour A Rome, et j'y
ai constaté les dispositions les meilleures en vue de seconder votre dé-
sir.

Avec mes hommages, je vous prie d'agréer, cher Monsieur
Cadieux, 1'expression de mes sentiments distingués.

Délégué Apostolique.

Monsieur Marcel Cadieux v
Sous-Secrétaire d'Etat aux affaires Extérieures |
Ministére des Affaires Extérieures

Edifice de 1'Est

OTTAWA.
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REF OURTEL 5361 NOV25

COMWEL PRIME MINISTERS MTG$PEACEFUL SETTLEMENT OF DISPUTES AND LAW
QEfTREATIES CONSULTATIONS

CONTRARY TO IMPRESSION WE HAD RECEIVED EARLIER THIS WEEK BRITS ARE
NOW PROPOSING TO ALL COMWEL GOVIS THROUGH UK HIGHCOMS THAT IT WOULD
BE USEFUL TO HAVE HIGH LEVEL DISCUSSIONS BETWEEN OFFICIALS DURING
PRIME MINISTERS MTG ON PEACEFUL SEITTLEMENT OF DISPUTES PROCEDURES

IN RELATION TO LAW OF TREATIES CONFERENCE.BRITS ENVISAGE THAT

PRIME MINISTERS MIGHT TOUCH ON SUBJ OF PEACEFUL SETTLEMENT OF DIS~-
PUTES DURING GENERAL DISCUSSION UNDER AGENDA ITEM ON REVIEW OF WORLD
POLITICAL SITUATION AND THAT THEREAFTER SUBJ COULD BE DISCUSSED BY
BROUP OF OFFICIALS.MAIN PURPOSE OF DISCUSSIONS WOULD BE TO ATTEMTP

TO INFLUENCE POSITION OF DEVELOPING COMWEL COUNTRIES ON ARTICLE 62

OF DRAFT LAW OF TREATIES CONVENTON ALTHOUGH OTHER MATTERS MIGHT BE

——

RAISED.WHILE BRITS DO NOT/NOT EXPECT THAT EXPERTS ON THIS SUBJ
WILL BE ATTACHED TO ALL DELS THEY ARE HOPEFUL THAT OLD COMWEL DELS
PLUS REPS FROM IMPORTANT COUNTRIES SUCH AS INDIA,PAXK,GHANA,NIGERIA
AND KENYA WILL HAVE SOMEBODY ATTACHED TO THEIR DELS WHO WOULD BE
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FAMILIAR WITH THIS SUBJ.

2.IN ADDITION TO THESE CONSULTATIONS WHICH WOULD BE HELD AT SAME
TIME AS PRIME MINISTERS MTG BRITS CONSIDER IT WOULD BE USEFUL TO
HAVE A GENERAL DISCUSSION OF TACTICS TO BE FOLLOWED AT NEXT SESSION
OF LAW OF TREATIES CONFERENCE IN WEC GROUP PLUS JPN MTG

TO BE HELD IN PARIS ON FEB6,7 AND POSSIBLY FEB8.FCO ALSO BELIEVE

IT WOULD BE HELPFUL TO HAVE ONE DAY OF CONSULTATIONS IN LDN PRIOR TO
THE PARIS MTG WITH CDN,AUSTRALIAN,NZ AND AMERICAN REPS TO DISCUSS
CONCLUSIONS WEO GROUP MIGHT ADOPT AT MTG IN PARIS AND TO REVIEW
DISCUSSIONS HELD AT TIME OF PRIME MINISTERS MTG.BRITS ARE EMPH-
SIZING HOWEVER TO AUSTRALIAN AND NZ GOVTS THAT IF THEY FIND IT DIFF-
ICULT TO SEND QUALIFIED REPS TO BOTH PRIME MINISTERS MTG AND THE
COMBINED LDN-PARIS MTGS IN FEB BRITS CONSIDER THAT

MORE IMPORTANT EFFORTS SHOUL D CENTRE AROUND DISCUSSION OF PEACEFUL
SETTLEMENT OF DISPUTES HELD CONCURRENTLY WITH PRIME MINISTERS MIG.
3.GRATEFUL FOR YOUR VIEWS ON ABOVE PROPOSALS.
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EXTERNAL AFFAIRS

10 Divisiens Listed Below ' SECURITY
A Sécurité

DATE November 25, 1968.
" NUMBER

Numéro

‘ _ FILE 29 ? / $ DOSSIER
SuBJECT Commonwealth Prime Ministers' Meeting - OTMWA”%R-‘*mﬂﬂ?
viet Briefing Material MISSION

27

ﬁPM Commonwealth Division

Référence

REFERENCE  Qur Memo of Nvabe!’ 5, 1968

ENCLOSURES ) . /
Annexes

Further to our memorandum under reference

DISTRIBUTION and your replies we have now consolidated the list

' of subjects on which briefs should be prepared, A

.o copy of the list (Annex A) is attached indicating
in each case the Division responsible for actien,

2. Divisions so indicated are requested to
prepare, or cause to be prepered in consultation
with other divisions and departments as appropriate,
informative briefs on recent developments not to
exceed two psges, single speced, Detailed informa-
~tion is not required except in very special cases
where the responsible Division considers it necces-
sary to the understanding of the subject. (If it
is found absolutely necessary to exceed thls
limitation, Divisions are asked to provide appro-
priate headings in order to facilitate reference).
The briefs should be forwarded to reach Commonwealth
Divigion by December 16, The format and procedures
to be followed are outlined in Annex B to this
memor andum, ,

. At this time we are reminding Divisions
only of the requirement for background papers so
that preparations for them may be put in hand at
the earliest possible date, Later we will probably
request from some divisions and for certain subjects:
(a) draft statements for use by the Prime Minister
in his main interventions, (b) talking points, and
(¢c) draft passages for the Communiqué. Divisions
will wish to keep these possibllities in mind during
prepsration of the background brlefs, so that any
supplement ary material required can be made available
at short notice.

S22 002644
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-2 - . CONFIDENTIAL

o Responsible Divisions will bear in mind the
necessity of clearing briefs through the appropriate
Agsistant Under-Secretaries and should work out. their own
programme. in such a way that all papers do not reach
Assistant Under-Secretaries on the morning of the finsl
dey. Your co-operation in providing material as far in
advance of the deadline as possible where the subject
mat ter permits will be much appreciated. Such clearance
of course may be applicable more to the supplementary
material mentioned in para 2 than in the background
papers,

¢ o
SO0 . - € e Of
Cgﬁﬁénﬁéalth Division.

Distribution

- African and Middle Zastern Div.

U.,N. Division

Far Egsstern Division

Commonwes 1th Division

European Division

Paacekeeping and Military Assistance Division
N.A. Defence & Nato Division :
Disarmsment Division

Commercial Policy Division

Aid end Development Division

Consular Division

Cultursasl Affairs Division

Information Division

Legal Division

H S DWW D o

Info to

Dept. of Finance Attn: Mr Os reicher
P.C.0. (Mr, Robertson(Mr., Wright
O/SbbA (Mr, MeGill)

0/ USSEA (Mr. 00111ns) (Mr., Langley)
Miss Dench

002645



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés & I'information

Annex A

fidenti

COMMONWEALTH PRIME MINISTERS® MERTING
Subjects for Br;e:;gg Papers

~ Agenda Item 1 - World Political Situaiion‘qnd Trands

and

Agenda Item 3 - The Special Problem of Rhodesia i

AFRICA
1., Rhodesia: . -
(a) General Brief

~ (b) Economic Sanctions

African and ¥iddle Esstern Division

(in consultation with U.N. Division)

(e) Commonwealth Sanctions Committee o

(d) Possible British - Rhodesian Settlement

" (o) ‘Attitudes of other Commonwealth Govermments

2. Vigeria _
3. Problems of Southern Afrieas
(a) Apartheid .
(b) Portuguese Territories -

(e) South west Africs - -

MILDLE EAST:
1, The Middle East Sitdation | -

2. British disengagement East of Sues =
repercussions in Persian Gulf Area

African smd Middle Eastern Division

African and Middle Eastern Division -
Afridan and Middle Eastern DivisionA

U.N, Division (in consultation with
AZME Divieion) -

African and Middle Eastern Division
African and Middle Eastern

‘....‘./2-'
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ASIA AND FAR EAST:
1. Vietnam : «» Far Eastern Division

2, China Far Eastern Division

(a) Canadian views on China |

(b) Ca;nadian policy towards China

(e¢) Views of principal Con'monwéﬂth Governments on China .
3. Reglonal Cooperation in South Eest Asis « Far Eastern Divisibn

. (to include Sabsh as an example of political
problem which has to be cvorcame)

4, India - Pakistan | « Commonwealth Division

_ BUROP :

1. East West Relations in the sftermsta - Buropesn Division o
of Cgzechoslovakia : : -

2. Cyprus o .« Pescekeeping and Military Assistance
3. NATO - - North American Defence and NATO ";

DISARMAMENT .- = Disaymament Division
Irospects i‘of Arms Cnn€m1 and Disammént
(a) sStrategic arms limitation talks
(b) Non-proliferatioh 'Imty
(¢) Prospects for ENDC

Agenda Ttem 2 - World Economie Situation ¢nd Trende:
1. World Economic Situation « General « Comorcial Policy Division

2. Commonwealth Economic Developments: - Cmmorcial Policy Division
Finance Uinisters! Meeting ,

I
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3. Commonwealth Trade -~ Commercial Policy Division
Lo Pést Kennedy Round Developments - Commercial Policy Division
5. International Monetary Developments - Commercial Policy Division
6. UNCTAD - Aid and Development Division
(2) Problems of Trade Development
{b) Commodity Agreements - recent developments
7. Commonwealth Assistance Programmes -~ Aid and Development (in
consultation with CIDA)
8. Canadian External Aid Policy - Aid and Development Division
9. Secretary-General's proposal for a - Aid and Development Div1sion -
. Commonwealth Aid Programme
Agenda Item 4 - Review of Commonwealth Cooperation : . ‘
' ' - "Growth Points" -~ Commonwealth Division to coordinate
' with contributions from Cultural
Affairs, legal and Information
Divisions and other Departments
as required.
-~ Value of Prime Ministers"Meetings (Canadian proposal)
Agenda Item 5 - Secretariat Matteras: |
1, Commonwealth Secretariat - General Report - Commonwealth Division
)i 2."Establishment of Legal Section - Legal Division iﬂmggngg;Lgtign
. with Commonwealth Division
| 3. LEstablishment of Information Section - Information‘Division in
: - consultation with Commonwealth
L. Scale of Assessments for Secretariat - Commonwealth Division in ‘
Budget consultation with Department
"~ of Finance
Miscellaneous |

"Country" Papers

" Military Assistance

Commonwealth Division

Peacekeeping and Military
Aseistance Division to consider
the need for a brief on this

sub ject
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Peaceful Settlement of Disputes - "U,N. Division

Citizenship Ouestions) - By general consent the proposed item on
: Citizenship and Migration has been

Imnigration Policy ) deleted from the provisional agenda.

However, it-is possible that some govern~
ment may raise these questions in the
course of the meetings. There may also

' be discussion outside the conference
proceedings, Consular Division will
coordinate with Departments concerred
the preparation of background papers on
these two subjects.

Possible Cdn. Peacekeeping Role in Nigeria
= Peacekeeping. and Military Assistance
Division '

Commonwealth Parliamentary - Conmonwealth Division
Association - : '
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ANNEX B

Etcerpts from the Manual of Procedures on the Pregarat;on of Briefs

1. 5 7.5 Preparatton of Briets

.1 Briefs are to be short and concise, Long, speculative
and theoretical essays, supported by a wealth of
detail, are not of value to Ministers, Papers should
be limited to departmental conclusions on the subject
and should avoid the réasoning which led to these -
conclusions. o ' ‘ : _

.2 VWhen the issues are complicated or highly téchnical,
appendices may be attached, but they should rarely
be neceasany.

1.5.7.7 Approval of Briefs and Talking Paints

.1 It is the responsibility of divieiona preparing
briefs and talking points to have them cleared with
the appropriate Deputy or Assistant Under-Secrétary,
typed in final form, and sent in the proper number

 of copies to the co-ordinating divisions before the

deadline. N.B. But please note paragraph 2 of the
covering memorandum.

«2 The originating division reteins the file, diary3
and circulation copies and sends the following to
the co-ordinating division: '

original
'0/SSEA copy
0/USSBA copy
Press Office
: co-o:dinéting division copy

vee/B
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-2- ANNEX B

]

(Format to be used for briefs)

CLASSIFICATION
Date o

- Conmonwealth Prime Ministers' Meeting
london, January 7 - 15, 1968 (small letters)

TITLE OF ARTICLE (all letters capitalized)

MEMOR A NDUM _ _
(text seeesses) ‘ (to be single spaced)

(13" margin)

(Note: Commonwealth Division requires tte original
on 8% x 11 Vellum and two carbon copies
(approved by the appropriate Assistant Under-
Secretary _ '
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LAW OF TREATIES CONSULTATIONS
LAST WEEK THE AUSTRALIAN HIGHCOM WAS INSTRUCTED TO INFORM THE FCO
THAT THE AUSTRALIANS DID NOT/NOT LOOK WITH FQVOUR ON THE POSSIBILITY,
WHICH HAD APPARENTLY BEEN FLOATED IN NY,THAT DISCUSSIONS MIGHT TAKE
PLACE BETWEEN AUSTRALIAN,NZ,CDN AND BRIT OFFICIALS(WITH PERHAPS

ALSO THE AMERICANS JOINING IN)IN LDN AT THE SAME TIME AS THE COMWEL
PRIME MINISTERS MTG.WHEN THE AUSTRALIAN HIGHCOM INFORMED THE FCO

OF THIS VIEW BRIT OFFICIALS AGREED THAT IT WOULD BE IMPRACTICABLE

TO TIE IN CONSULTATIONS ON THIS SUBJ IN ANY WAY WITH THE PRIME
MINISTERS MTG.FCO OFFICIALS ARE THINKING IN TERMS OF HAVING WESTERN
CONSULTATIONS ON THIS SUBJ SOMETIME IN FEB EITHER BEFORE OR AFTER
WESTERN EUROPEAN CONSULTATIONS ON THE LAW OF TREATIES ARE CONVENED.
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November 21, 1968

grEN BY THE MINISTER

MEMORANDUM FOR THE MINISTER

U, Ne Conference on the Law of Treaties

In August you authorized representations to friendly
governments to seek their support for the deletion from the
proposed Convention on the Iaw of Treaties of a paragraph pur=-
porting to establish that members of a federal State may, in
certain circumstances, enjoy independent treaty-making capacitye
At that time you instructed that the Prime Minister be informed
of your decision to authorize these representations,

The Prime Minister has recently indicated his concur- ﬂzyflj
rence in your decision and has asked "What has since happened ™ g

- at the U,N, in this regard?® Attached for your initials, if you ¢ ~
approve, is a memorandum to.the Prime Minister replying to his ‘ / ()’M 7~5lﬂ

query. ﬂ’(ﬁ")
e
~Nue.

/
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Mr,Yalden (O/USSEA)
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< A e 0 8 sl s

MENORANDUM PGB THE PRDE NINISTER

|
i
3
1
i
.’
1

UM, Conferense on the lew of Tresties

YTou recently engquired about developments at the United
Nations concerning the law of treaties since August of this year,
when I instructed that representations be nade to friendly
8 to seek support for the deletion from the
ntdon on the lLaw of Treaties of & paragraph purperting to
that members of a federal State may, in certain circum-

|

E

The draft Convention wes discussed st the first session
of a U, Conference on the Law of Treaties in April of this year.
The sesond session, which is expected to adopt a Convention, will
taks place from April 9 to May 21, 1969. At that session a desi=
sion will be taken whether or not to include the "federal States®

in the Convention. Because the draft Convention is
before a U,l, diplomatic conference, it is not being discussed
@t the current session of the General Assembly.

|

i

The initial reaction of friendly govermments to ouwr
request for support has been encouraging., While replies are
neoessarily tentative at this stage, they indicate that we can

almost eertainly secure a separate vote on p 2 of
Article 5 (the paregraph which deals with federal )3 and
that in a vote on persgrepn 2, there would be a “"blocking third®,

g

possibly even a simple najority, against the paragraph.

(Wnile the oppesition of one third of the delegates plus ome

will be sufficient to delete the parsgraph, there would be

obvicus presentational advantages to a majority vote against the
paragraph.) It is not yet possible to say whether, in the unlilkely
event a separate vote on paragraph 2 is refused, we can obtain a
"blocking third® s ainst Article 5 as a whole,

ORIAINAL 5 ay
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Mr. Yalden (O/USSEA @ e '

Hovember 21, 1968

e R e T s

EENRADUN POR THE NINISTER

S, N, Conference on the lLew of Treaties

In August you authorised representations te friendly
governments to seek their support for the deletion from the
proposed Convention on the law of Treaties of a parsgraph pure ;
porting to establish that members of s federal State may, in 1
certain circumstances, enjoy independent treaty-making capasity. i
&% thet time you instructed that the Prime Minister be
of your decision to authorise these representations.

The Prime Minister has reecently indicated his concur-
rencé in your decision and has asled "Wnat has since happened

- et the U.H, in this regard™ Attached for your initials, if you ]
approve, is a memorandum to the Prime Minister replying to his- |
query.

e o :
HAK i
| KC, ' "‘
{
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/ 5544 ) DATE
FROM The Embassy, Quito, Ecuador T L (g2 % 4
) Aot e Ny 181
REFRENGE My Letter No. 159 of October 11, 19684&»/5%*“‘“‘//‘”
. ;} / FILE DOSSIER
= Law of Treaties - Article 5 5’// % T ;
Sujet :3(6% KO0 -3~/ =l
MISSION
7 37 )
ENCLOSURES
Annexes
Shortly after speaking with Dr. Humberto Garcia Ortiz (my letter
under reference) I was approached on the subject of Article 5 by Sr. Bolivar
DISTRIBUTION Paredes Zarama of the Foreign Ministry, who is also a senior "advisor" on
legal matters, and who in fact ranks slightly above Dr. Garcia in the
hierarchy. Sr. Paredes Zarama expressed considerable interest in our
position with regard to Article 5, and asked to be provided with additional
Bogota information on our constitutional position and practice in the area of

federal=provincial relations. I subsequently sent him a copy of "Federalism
and International Relations", drawing his attention in particular to Chapter
II. This he returned to me about a week later with a most complimentary
letter. He had had Chapter II translated into Spanish in its entirety, and
said that the pamphlet was a most valuable legal study, adding that he hoped
that Canada would publish a Spanish language version for the benefit of legal
scholars in the Spanish-speaking world.

Received

DEC 2. 196f

In Ln—"i .’!"\!Ol
Department of Ex ‘e*ﬂa‘

—

Ext. 407B/Bil.
(Admin. Services Div.)

o B At a social function last evening Sr. Paredes Zarama took me aside
tojagain raise the question of Article 5. He gave me a copy of Mr. Wershof's
st@tement on Article 5 at the Vienna meeting earlier this year, together with
de ails of the vote, which presumably were taken from the official transcript.
l said that although Ecuador had first abstained on and later voted in
our of paragraph 2 of Article 5, he was now of the personal view that

A aunless paragraph 2 could be deleted, the whole of Article 5 should be elimin-

ated, since in reality it was redundant and unnecessary.

3. Sr. Paredes Zarama then said - and this is the principal reason
for this letter - that in his opinion our request for Ecuador's support in
our wishes with respect to Article 5 would be greatly enhanced if Mr. Sharp
were to write directly to the Foreign Minister about it, a letter which I
could personally deliver to the Minister.

L. I of course recommend that this be done, and believe that the
sooner it is done the greater effect it will have. Since Sr. Paredes Zarama
also alluded to reciprocal Canadian support for Ecuador's position on Article
49, it would be most helpful if the letter could also express some sympathy

esel

|40
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for Ecuador on Article L9, if only in principle and subject to such
reservations as we may have. OSuch a letter should be in Spanish, and
should be addressed as follows:

Excellent{simo Sefior don
Rogelio Valdivieso Eguiguren,
Ministro de Relaciones Exteriores,
Quito, Ecuador.

5e I believe that with such a letter the chances that Ecuador will
agree to support us are good, and will be excellent if the letter contains
something sympathetic with regard to Article L49. Without such a letter,
now that it has been suggested, our chances of support will in my opinion
be poor.

%7/ vy //ég

G. C. Cook,
Chargé d'Affaires a.i.
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Prinsesse Maries Allé 2,
1908 CQPENHAGEN V, Denmarik,
November 19, 1968,

: —

‘Roq'Lgun df_ﬁllogﬁnécs_hg Employee
Dear David, : ' .

Joe Stanford of Legal Divilion sent me a copy of your
Memorandum of November 6 to Legal Division entitled "U.N.
Conference on the Law of Treaties - Secretarial Assistance
(Allowances)™. I am specially interested in the subject because
I was the lead of the Canadian Delegation at the Law of Troati.l
Conference in Vienna early in 1968, and the prospective loss of
allowances complicated the task of borrowing a secretary from
one or other of the Eﬂbn-liol in Europ. to work for .the delegation,

3 Your Memorandum of Novonbnr 6 iu clear enough on the
poiut that no exceptions can bhe made to Hegulation 2.33.2 of the -
Manual of Departmental Regulations. This Regulation says in part:

i 8 thc employee is absent from the post for a period in
excess of thirty days, the employee shall not be paid any
allowances that he could be paid if he were at the post
in respect. af that period of absence."

How.vor. we are still in doubt at this post as to the
scope of the guoted regulation. lLet us take as an example
Miss Taylor of this Embassy, who was borrowed for a few weeks for
the Law of Treaties Conference in the spring of 1968. Her F.5,
Allowance for one month is §107.10 to which should be added
$13.88 under the heading of Sal. Equal., This makes a total
monthly allowance of $120.98 from which the Government deducts
365, as Miss Taylor's share of the rent. The total rental per
month is Kroner 932.75 or $133.25(Cdn). , B e e

i Caeed

Mr. David Wilson, . _ ) r : LT
‘Head of Staff Relations & g3 s
Compensation Division,
Department of !xtornal Affairs,
OTTAWA, ,

eci1J,Stanford,Legal Divlt&onf/’//
‘¢ciArthur foun‘,financo Division.
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If Miss Taylor were to go on temporary duty to
the next conference for a period in excess of 30 days, it
is clear that she would forfeit the F.S. and Sal.Equal. for

the whole period of the temporary duty. What is not clear
to us is what would happen to the rent. Would she have to

pay out of her own pocket
(a) the whole of the rent for this period,or

(b) only her normal share at the rate of $65 per
; : month,or

(¢) no part of the rent,

Regulation 2,11C,5 seems to mean that the answer is

i)

I am not at this time iuggesting an approach to
Treasury Board om any part of this problem, but merely wish
to know for certain what the financial consequences for an

'cmployoe would be.

Yours sincerely,

M. H. WERSHOF

M, H, Wershof,
Ambassador.
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THE SECRETARY OF STATE FOR EXTERNAL AFFAIRS

MEMORANDUM
e Legal Division SECURITY ~ CONFIDENTTAL
Sécurite
ESCM 0/SSEA - 4,S.McGill DATE November 19, 1968.
REFERENCE
Référence Memo of August 14, 1968
SUBJECT
Sujet U.N, Law of Treaties Conference
sen The attached memorandum was finally released by the

Prime Minister's Office on November 12. You will note that the

Prime Minister asks what has happened since August on this

question.
/épwﬂai,{/L( 2. I suggest you prepare a short memo on the latest

developments for the Prime Minister through the Minister,

e

A. 5. MeGill
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CONFIDENTIAL
. fROM THE OFFICE OF Sy
B AL ST Lk

.‘ THE SECRETARY OF STATE FOR EXTERNAL AFFAIRS

August 15, 1968.

To... Miss M. Macdonald, . . ... ...
Office of the Prime Minister

U.N. Law of Treaties Conference -
Treatyv-making by the Provinces

i Attached is a departmental memorandum to the
Secretary of State for External Affairs concerning
the U.N. Conference on the Law of Treaties, dated
August 14.

Mr. Sharp asked particularly that this memo-
randum be brought to the attention of the Prime
Minister and that the Prime Minister be informed

/ that Mr, Sharp had approved the action which is

recommended in the memorandum.

‘ ) / 1;429 < )
T (lhn

o o (e U A.S. McGill
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CONFIDENTIAL
August 1l, 1968

MEMORANDUM FOR THE MINISTER

UeNe Law of Treaties Conference -
Treaty-making by the Provinces

This memorandum seeks your approval for Canadisn diplomatic
representations to certain friendly governments aimed at preventing
the incorporation into a U,N. Convention on the Law of Treaties of a
provision recognising that members of a federal State may, in certain
circumstances, enjoy a treaty making capacity independent of the
central govermnment.

The first session of the U,N, Conference on the Law of
Treaties took place in Viemnna from March 26 to May 24, 1968, The
second session, which is expected to adopt an international Convention,
will take place from April 9 to May 21, 1969, The basic proposal before
the Conference on this issue is one of the draft artieles, prepared by
the International Lew Commission, namely Article 5, entitled ®Capacity
of states to conclude treaties®™, which reads as follows:

®l. Every state possesses capacity to conclude treaties.

2, 8tates members of a federal union may possess a
capacity to conclude treaties if such capacity
is admitted by the federal constitution and within
the limits there laid down,®

The Canadian delegation to the U,N, Conference was instructed,
at the first session, to support but not to initiate efforts to delete
paragraph 2 of the article and, failing that, to support efforts to
delete from paragraph 2 the reference to political subdivisions as
RStates®,

In the debate on Article 5, Mexico and Malaysia moved deletion
of the whole article and Australia, Nepal and Viet Nam moved deletion of
paragraph 2, (Finland also proposed the deletion of Article 5 but with-
drew its proposal as a result of pressure which the Soviet Union brought
to bear in Helsinki,) The Canadian delegation, as instructed, supported
Yhese proposals; however both proposals were defeated. The proposal to
delete paragr 2 came closest to success (38 for deletion, 45 opposed,
10 asbstentions). Among those favouring deletion were most Latin American

ee .2
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States (including Mexico, Argentina, Urugusy and Brazil), Buropean
States favouring deletion included Austria, Belgium, Britain, Germany,
Italy, the Netherlands and Norwaye. Other opponents of the paragraph
included the USA, Australia, New Zealand, India and Japan, Support
for paragraph 2 came mainly from the USSR and its satellites (except
Czechoslovakia, which abstained) and from France and the states of
the French Commnauté., Also defeated was an Austrian amendment which
would have required speeific authorization by the federal govermment
to enable any member govermment to conclude a treaty. A proposal by
New Zealand to delete reference to States in paragraph 2 was referred
to the Drafting Committee where it was accepted. The support which
had developed for amendment or deletion of the article proved insuf-
ficient due in large part to a last minute campaign launched by the
USSR and France to retain the article unchanged. Gabon did much of
the lobbying for France with other French-speaking African states,

As a consequence of these developments the word ®States®
was deleted from paragraph 2, but the paragraph thms amended was
retained by a simple majority (L6 for the article, 39 against, 8
abstentions). At the second session next spring, every article in
order to be accepted for inclusion in the final draft treaty must be
adopted by a two-thirds majority of the vete in Plenary, as opposed
to a simple majority in Committee of the Whole at the first session.
Although Article 5(2) did not receive a two-thirds majerity at the
first session, it may be expected that there will exist at the second
session a general bias in favour of articles adopted at the first
session. It cannot be assumed, therefore, that Article 5(2) will be
rejected in the absence of a determined effort by its opponents to
defeat it. -

There are a number of reasons based on general principles
of international law for objecting to the inclusion of Article 5(2)
in the proposed Convention. First, although many States (including
Canada) have said that the reference in 5(2) to the federal constitu-
tion ought not to be considered as an invitation to outside States to
interpret another State's constitution, many other States argued at
Vienna that 5(2) is objectionable precisely because it does invite
States to interpret for themselves the constitutions of other States,
There can be little doubt that, in practice, Article 5(2) would lead
to this kind of objectionable behaviour, since there is nothing in the
article which indicates who shall make the determination as to which
federal units of a given state have the treaty making power, This is
the most serious defect in the article, Moreover, Article 5(2) fails
to deal with the principles of state responsibility and recognition;
i.e., who is responsible under international law for the breach of a
treaty by a member of a federal state, the member government or the
federal government; and the requirement under international law that

...3
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other States must have recognized the purported treaty-making capacity
before it can be sald to exist in international law; thms it ought not
to be enough merely for a unit of a federal state to assert that it
possesses certain powers if this is not accepted by the central govern-
ment and by other states. Finally, Articls I of the Convention provides
that it shall apply omly to treaties between States. As members of
federal States are not themselves States (in the international law
sense) and the Convention is confined to relations between States,
Article 5(2) goes beyond the terms of the Convention.

For Canada, however, the main objection to paragraph 2 of
Article 5 is internal, Its inclusion in the Coavention would consti-
tute international recognition that, in certain circumstances, member
governments of a federal state may enjoy a treaty making capacity
independent of the central govermment, and without reference to the
views of the government of the country as a whole. The effect of the
article is that it is open to foreign States, if they so choose, to
decide whether or not a federal State's constitution permits direct
treaty relations with a unit of a federal State, This would provide
proponents of an independent treaty making capacity for the Canadian
provinces with an exceedingly valuable weapon in the farthcoming
constitutional negotiations in Canada when they twra to the role of
the provinces in international affairs. B8imilarly the rejection of
these principles by the Conference would significantly advance the
position of the federal government on this question. It is for this
reason that I recammend that Canada actively seek the support of
certain other governments represented at the Conference for the
deletion of Article 5(2).

Possible objections to a Canadian initiative of this kind
are partly presentational, since it must be assumed that an active
campaign by the Canadian govermment will become known to, and be
commented upon by, those persons in Canada who oppose the federal
position on treaty making by the provinces., This need not necessarily
embarrass the federal government, however, for such an initiative is a
logical extension on the international plane of the position which the
federal govermment has consistently taken within Canada on this issue,.
Second, as appears above, Article 5(2) obtained a simple majority at
the first session largely due to the vigorous efforts of the USSR,
anxious to preserve the international personality of Byelorussia and
the Ukraine, and the efforts of France, which lined wup all the French
Communauté representatives in support of the parsgraph. It is possible
that an initiative by Canada of the kind proposed may generate a
vounter campaign on the part of the USSR, France or both. However,
the continued support of the Eastern Burcopeans and the French-speaking
Africans for the article as it stands is most unlikely to abate in the
absence of some effort to this end by Canada, and there would seem to
be more to be gained than lost by such efforts,

..Oh
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In the light of the foregoing, I should be grateful for
your authority to instruct our Ambassadors and High Commissioners
in friendly countries to make discreet approaches to the governments
to which they are accredited, tailored to the situation in each
country in question, to seek their support for the rejection of
Article 5(2) at the second session. This initiative would have as
its objectives (a) to assure that those governments whose representa-
tives opposed Article 5(2) at the first session maintain their
opposition at the second session, thereby depriving paragraph 2 of

/(the two-thirds majority it requires for adoption, and (b) to assure

;\l simple majority in favour of a procedural motion for a separate
vote on paragraph 2 of Article 5, as was done at the first session.

(Without a successful vote on this procedural question we could

| |secure the rejection of Article 5(2) only through the rejection of
Article 5 as a whole. This would be virtually impossible since a

t many Afro-Asian govermments which oppose paragraph 2 attach

considerable importance to paragraph 1 and, if faced with a choice,
would accept both paragraphs rather than lose paragraph 1l.)

{

[

i

If the Canadian govermment is to undertake this initiative
it should do so within the next few weeks, prior to the beginning of
the U.N, General Assembly. The General Assembly will be followed by
a meeting of the Afro-Asian legal consultative group, which will

discuss in detail the positions to be adopted by Afro-Asian States
at the second session.

NAC.

M.C.
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for External Affairs, OTTAWA
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Our Telegram Not II140 of September 20, 1968 e DOSSIER
SUBJECT o T
Svjet Law of Treaties Conference - Article V ,,,,i,ﬁ,, s L
> 7 Al
ENCLOSURES V4 \
Annexes
DISTRIBUTION

We were called on October 28, 1968 to the Foreign
Office by Dr. Fleischauer of the Legal Division to receive
an aide-memoire confirming what we have already reported on
Article V in our telegram of October 10. Attached is an

vnofficial translation of the aide-memoire.

I %’7 7

The Embassy
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FOREIGN OQFFICE
V 1 - 83.20/0

Aide -~ Memoire

The Foreign Office has thoroughly examined the Aide-Memoire,
presented by the Canadian Embassy on September 20th, 1968,
giving the Canadian Government's opinion on Article 5, para. 2
of the Law of Treaties Convention, which is at present under
study. The Federal Government's opinion on the above Article
of the draft Convention can be summarized as follows:

l. The adoption of Article 5, para. 2 in its present version
would not entail constitutional difficulties for the
Federal Republic, as Article 32, para. 3 of the Basic Law
of the Federal Republic of Germany lays down the extent,
to which the LBnder can conclude treaties with foreign
countries. Article 32, para. 3 reads as follows: "In
so far as the LBnder are responsible for legislation, they
can, with the approval of the Federal Government, conclude
treaties with foreign countries."

24 However the Federal Government would have reservations
regarding the inclusion of Article 5, para. 2 in the Law
of Treaties Convention, which is at present under study.
For the Federal Government shares the Canadian Government's
opinion, that Article 5, para. 2 would be beyond the scope
of the éonvention as laid down in Article 1 of the draft
Convention. Therefore, the Federal Government would have
reservations in this respect because the component parts
of a federal state, even though they are given treaty-
making capacity, cannot be equated with sovereign states.
The Federal Government is of the opinion that there is no
necessity to exceed the scope of the intended Convention,
laid down in Article 1, for the benefit of the component
parts of federal states, since Article 3 of the draft
Convention explicitly stipulates that the validity of
treaties outside the Convention on the Law of Treaties is
not affected by this Convention. Moreover, Article 3
expressly allows for the possibility of applying certain
articles of the Convention to such treaties, as are not
covered by the Convention.

The Federal Government also shares the Canadian Government's
fear that the retention of Article 5, para. 2 could lead to
the interpretation of national constitutions becoming the
subject of international dispute to a greater extent than
has so far been possible. Moreover, it holds the opinion
that Article 5, para., 2 is, in fact, so defined that it
covers the traditional types of federal structure, but on
the other hand it is not certain whether it covers all
conceivable forms of federal structure.

.0.2
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For all these reasons the German delegation criticised

Article 5, para. 2 and advocated its deletion at the 1llth
session of the Committee of the Whole on April 3, 1968,

during this year's session of the Law of Treaties Conference
in Vienna (conference document A/Conf.31/C.1l/SR 11, page 9/10);
at the voting during the 1l2th session of the Committee of the
Whole on April 4, 1968 and during the 28th session of the
Committee of the Whole on April 18, 1968 the German delegation
on both occasions declared itself against the retention of
Article 5, para. 2, After it had been decided by simple
majority to retain the paragraph, the German delegation, in
the final voting on Article 5, which took place also during
the 28th session of the Committee of the Whole on April 18,
1968, voted against the Article as a whole (comp. to conference
document A/Conf.31 C.l/L.37c, p. 36=39). The analysis which
was made of the stage reached in the preparation of the Law

of Treaties Convention, after the first part of the conference
has not prompted the Federal Government to change its opinion
on Article 5, para. 2; therefore (in the second part of the
conference) the Federal Government intends to declare itself
against the retention of Article 5, para. 2. It will also
vote negatively (on whole Article) should it not be possible
to vote separately on para., 2. As Article 5, para. 1l makes

a correct but at the same time empty statement, due to the
lack of objective criteria for the determination of the
national quality of a territorial unit, the Federal Government
does not intend to give its consent to the inclusion of
Article 5, para. 1; that is to say, that in a vote on Article
5, para. ! it would abstain from voting.

3. The Austrian compromise proposal, contained in conference
document A/Conf. 31/C.1/L.2, according to which the federal
state has explicitly to affirm the treaty-making capacity of
its member states, would not on the other hand be acceptable
to the Federal Government. This proposal, which was rejected
at the 12th session of the Committee of the Whole on April 4,
1968 by 35:29:21 votes, and whose re-introduction into the
next part of the conference therefore seems doubtful, would
entail constitutional difficulties for the Federal Republic
of Germany., The approval, which is mentioned in Art. 32,
para., 3 of the Basic Law of the Federal Republic of Germany,
is only stated with reference to internal affairs, not with
reference to the foreign partner (cp. Th. Maunz and G,

Diirig, Basic Law, Commentary, 2nd edition 1966, Note 56 to
Article 32).

Bonn, 28th October, 1968.
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treaties at the second session of the International conference on this
subject.
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REPUBLKﬂl DE C&HLE

-

RIO DE Rmctonss msmom

W AIDE - MEMOIRE ¥

£l Ministerio de fatactancs Buteriored ne ha
impuesto con ol'anybrltitorén y donsidnrgdgucon detencidn
o1’ AldewNonsire de la Embajada del Canadhy que. sonsigna
in-‘rasones"adigidau por'iu Gobierno paraAq?;neruc a la in
clusidén en ln,Coﬁvdnlibg sobre Derooho{@o'iéu Tratados del
ﬁ‘rﬁafu segundo del Art. 52 del proyng%o.‘qub se refiere a
la cnpacidéd para o;lobrar tratad&; de los miembros ﬁo‘una :
unién federal si .il;cgpacidad estd admitida por la comsti
tucién federal y dentro de los limites indicados en &sta.
'Dc ieu@rdo con la posicidn y argumentos del :
_Gobierno del Canadd en esta materdaj y consecuenée con la
actitud mantenida pp#‘cpilo en el priﬁor periodo de sesio-
nes;dn'li confcgdpein de las Naciones Unidas sobre Dereche
de los Trntidolg ldfbolegacién de cﬁila al segundo periodo
de sesiones de ln Cnntoranvta llovar& 1nstruccionol de no
favorecer la tnclusi&n en la Convcneién nobro Deracho de
‘los Tratados de una dilponicién ooup la aontamplada en el

parrafo segundo del Art., 52 del proyectos

santiago, 5 de noviembre de 1968,
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(Office Translation)

REFUBLIC OF CHIL®
Ministry of Foreign Affairs

"ATDE-MEMOIRE"

The Ministry of Foreign Affairs has received the
"mbassy's Aide-Memoire with great interest, and has given lengthy
consideration ® this document which wtates the reasons of the Canadian
Government to oppose the inclusion in the Convention on the Law of
Treaties of the second paragraph of article 5 of the draft relevant to
the ability of membsrs of a federal union to sign treaties if that
power is contemplated in the federal constitution and within the scop=

of the constitution.

In accordance with the position and reasons of the
Canadian Government on this matter, and with the position sustained
by Chile in the first period of sessions at the U.N. Conference
on the Law of Treaties, the Chilean Delegation to the second session
of the Conference, shgll carry instructions not to favour the
includion of a provision such as that set forth in the second paragraph
of Article 5 of the draft Convention on the Law of Treaties.

Santiago, November 5, 1968,
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‘ JR INTERNATIONALE DE JUSTICE INTERNATIONAL COURT OF JUSTICE ﬁﬁag

PALAIS DE LA PAIX LA HAYE PAYS-BAS PEACE PALACE THE HAGUE NETHERLANDS

TELEGR.INTERCOURT LAHAYE TELEPHONE 392344 CABLES: INTERCOURT THEHAGUE TELEPHONE 302344

&
Le 11 novembre 1968, :ZZiZLL“““

P
Tyl

B

,,,-_5,——‘\'(0___

2T | N

e e SR

.__.M..m

Cher ami,

Je me permets de vous envoyer mon article paru récemment sur
le droit des traités. Je vous l'envoie comme témoignage de nos
derniers travaux communs au sein de la Commission de droit inter-
national, travaux dont je suils trés fier et qui, je cr01s, ont
produit des résultats d'une valeur durable.

Je profite de cette occasion pour vous envoyer aussi le
rapport de la Cour internationale de Justice présenté a 1'Assemblée
générale des Nations Unies. C'est le premier rapport dans
1'histoire de la Cour. Comme vous le verrez dans son contenu,
un effdrt a été commencé pour établir des liens plus étroits
entre les organisations internationales, La vie dinternatiognale

et la Cqur (Chapitre E du Rapport). s ng_\&Q£¢ T -’ﬁp%fvf
Koo A QR LATIA QARG QKMMJ*NEQJ(KF$M*u€%' o, (8 V“‘h*&““'

J'espére que tout va bien chez vous et je ¥
cher ami, d'accepter mes meilleurs sentiments et{ [souvenirs.

Monsieur Marcel CADIEUX
Sous-secrétaire d'Etat,

Ministére des Affaires étrangéres,
OTTAWA,

CANADA,

I begal Divisicn
Rrpoartment of Bxternal A#Gins 2&

20594,
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FM NROBI NOV11/68 CONFD
TO EXTER 976

REF YOURTEL 1954 OCT18

Lay OF TREATIES CONFERENCE

BHOL)EAD OF LEGAL DIV FORELGN WINISTRY, IS ABSENT ON MONTHS

LEAVE, BEFORE DEPARTING HE ASSURED US THAT POINTS RAISED
IN OUR AIDE MEMOIRE WERE RECEIVING CAREFUL CONSIDERATION,

BUT HE WAS NOT/NOT YET IN POSITION TO REPLY.HE SAID n”,nli}’
HE WOULD BE GLAD TO DISCUSS THEM ON HIS RETURN.AS HE IS KEY

OFFICIAL CONCERNED WE WILL SEEK APPOINTMENT ON HIS

TURN IN DEC. X’ML

002676
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FM BERN NOV11/68 CONFD
TO EXTER 668 PRICRITY

INFO TT PRMNY PRIORITY DE OTT
REF YOURTEL L1243 NOVS

LAW OF TREATIES CONFERENCE-ARTICLE 5

PARA3 OURTEL 652 NOVS SAID BINDSCHEDLER WOULD BE IN NY FROM NOV11
TO NOV21.WE HAVE CHECKED WITH HIS SECRETARY TODAY WHO SAYS HE
LEFT YESTERDAY FOR NY AND WILL NOT/NOT BE RETURNING BEFORE NOV25.
WE STILL BELIEVE LAWYER TO LAWYER TALK IN NY IS OUR BEST NEXT
STEP.WE WOULD BE HAPPY TO PURSUE IN BERN AFTER OUTCOME OF NY
TALKS ASSESSED.
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FM LIMA NOV8/68 CONFD

TO EXTER 612 PRIORITY

REF MYTEL 448 SEP25

LAY OF TREATIES CONFERENCE

IN COURSE OF VISIT TO LAPAZ LAST WEEK SECOND COMMERCIAL SECRETARY
PRESENTED AIDE-MEMOIRE TO BOLIVIAN MINISTRY OF EXTER
RELATIONS.CONTENTS OF AIDE-MEMOIRE WERE DISCUSSED IN GENERAL. <
TERMS WITH HEAD OF LEGAL DIV AND WITH DEPUTY HEAD OF INTERNATL
ORGANIZATIONS DIV, IT WAS LEARNED THAT OFFICIAL RESPONSIBLE

FOR TAKING A DECISION ON CONTENTS OF AIDE;MEMOIRE IS DR JULIO
EGUINO LEDO,HEAD OF INTERNATL ORGANIZATIONS DIV,WHO IS PRESENTLY
IN NY ATTENDING UNGA.MR EGUINO IS EXPECTED TO RETURN

TO BOLIVIAVSOME TIME DURING NOV WHEN THIS MATTER WILL BE

BROUGHT TO HIS ATTN.,IF THERE IS URGENCY IN THIS MATTER YOU

MAY WISH TO ASK PRMNY TO DISCUSS AIDE-MEMOIRE WITH MR EGUINO.

2. OFFICIALS IN LAPAZ INDICATED THAT THEY APPRECIATED CDAS

POINT OF VIEW AND THAT BOLIVIA,AS A FRIENDLY NATION,WOULD

GIVE IT DUE CONSIDERATION,AND THEY PROMISED TO ADVISE EMB OF
BOLIVIAN POSITION AS SOON AS A DECISION HAS BEEN MADE.

3. IN GENERAL DISCUSSIONS WITH BOLIVIAN FOREIGN MINISTRY,SECOND
COMMERCIAL SECRETARY GA;NED DISTINCT IMPRESSION THAT AN AIDE~-

&7 s 77

MEMOIRE PERTAINING TO THE LAW OF TREATIES CONFERENCE HAD

ALSO BEEN PRESENTED BY FRENCH EMB IN LAPAZ.THIS IS NOT/NOT

HOWEVER MORE THAN AN IMPRESSION AND NO/NO DETAILS COULD BE
OBTAINED REGARDING THE SUBJ MATTER OF THE FRENCH PRESENTATION.
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Diary Jss
Div.Diary ‘ MESSAGE
[ _DATE FILE/DOSSIER SECURITY
EXTERNL OTT 8 NOV./68 ‘ CONFD
FM/DE / i
NO__ PRECEDENCE
BERN .
TO/A : | L /0% PRIORITY
INFO PERHISNY
N BEE youRrEL 652 NOVS/68 AND OURTEL L1031 NOV. 6/68 /
\ SUB/SW 14y OF TREATES CONFERENCE - ARTICLE FIVE /
PERMISNY INFORMS US BINDSCHEDLER HAS ALREADY LEFT NEY YORK TO RETURN /
T0 SWITZERLAND. PLEASE SEEK AN EARLY OPPORTUNITY TO DISCUSS QUESTION
\ WITH HIM. /
DISTRIBUTION
LOCAL/LOCALE NO STANDARD
ORIGINATOR/ REDACTEUR v DIVISION ] TELEPHONE APPROVED/AUTORISE
8181 rs sttt e | ‘ 816, . K. M1
eevvrmrrseen e eSO ANEQRIZZS LEGAL R2-5406 e s M1 mmm {’mﬁ
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Certified to be a true copy of a Minute of a Meeting of the Commitiee

Fd

of the Privy Council, approved by His Excellency the Grovernor

General on the 7th November, 1968,

PRIVY COUNCIL ' v -

N\ TR

The Committes of the ﬁﬁivy;ﬁﬁﬁhcil, on the
recommsndation of the Acting Secreve®y of State for
External Affairs, advise that authority bo granted Tor
Cenadian financial participation in the Prek Thnot
Power and Irrigation project in Cambodia by means of
e pledge of US $2 million in grant 8id funds for %tha
purchase of Canadien goods end services, and that the
Seerstary of State for External Affairs be suthorized
Yo execute and lazus en Instrument of Full Powers
authorizing George Ignatieflf, Cenedian Ambassador to the
United Nations, to sizn on behalf of the Government of
Canada an agreement between the Covernments of Australia,
Canada, Pederal Rspublic of Germany, India , Italy, Japan,
the Kingdom of the lNethorlands, Pakistan, the Pnilippines,
tho United Kingdom of Great Britesin and Northern Ireland,
(end—tho—Reyel-Government_of) Carbodia, concerning the
edministrative arrangements for the Prok Thnot (Cembodia)
Power and Irrigation Deveolopment Project, '

REGISTERED IN AUTH. INDEX
& REFERRED FOR ACTION TO: -

COPIES REFERRED FOR INFO
TO: CHIEF TREASURY OFFICER

, : NOV 3
¢2§i;€<»£; , ' 2 1368

» In Legal Division
—b Department of External Affairs

Received

T s e

&-1/C8

Received from T.B...

CERTIFIED TO BE A TRUE COfY
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/AFFAIRES 'RIEURES

EXTERNAL AFFAIRS

o/ (yﬁ secuRy
}O MR. A.E. GOT] ﬂ) A’v Sécurl":é
DATE
FROM Legal Division NUMBER
Numéro
Rr o cE Bern Telegram 652 of November 5, 1968 — Py
OTTAWA
SUBJECT Law of Treaties Conference - Article 5 20-3-1-6
Suiet MISSION , y
ENCLOSURES
Annexes
-5 In accordance with your request, we attach the following documentation
for your use in your discussions with Dr. Rudolf Bindschedler, Legal Adviser
DISTRIBUTION in the Federal Political Department of the Swiss Government:
a) a copy of our numbered letter L-737(M) of September 10,
1968 containing instructions sent to all posts. Attached
to this numbered letter is the English text of the Aide-
Memoire submitted to govermments;
b) a copy of our telegram L-766 of 12 September, 1968
containing supplementary instructions for representations
to the Swiss Government;
c) A French version of the Aide-Memoire prepared in final
form which you may wish to leave with Dr. Bindschedler.
This document is identical to the Aide-Memoire delivered
by our Embassy in Bern to Mr. Micheli, Secretary General
of the Federal Political Departmept;
d) a copy of Bern telegram 652 of November 5 reporting on
their rather unsatisfactory discussions with Micheli
and recommending that you speak to Bindschedler;
e) a copy of our telegram L-1031 of November 6 to Bern
replying to the above telegram.
2. Liechtenstein was represented at the first session of the Conference
and will presumably be represented at the second session. The Liechtenstein
representative did not vote on the first vote on paragraph 2 but voted with
Switzerland on the second vote on paragraph 2 and on the vote on Article 5,
voting in favour of the paragraph and Article respectively. You may wish to
express to Dr. Bindschedler, in passing, the hope that our representations
to the Swiss Government will be transmitted to the Liechtenstein authorities
as well.
. i
Legal Division.
002681
Ext. 407A/Bil. 7 M é Af J)




Document disclosed under the Access to Information Act -

File Documentdivulgné en iertu de laLoisur/Laccés a l'information
% - Diary o
Div.Diary
EXTERNAL AFFAIRS AFFAIRES EXTERIEURES
v MR. A.E. GOTLIEB SECURY  GONFIDENTIAL
i DATE Hovember 7, 1968
De Legal Division NUMBER
REFERENCE Neeso
Référence Bern Telegram 652 of November 5, 1968 o E
SUBJECT Law of Treaties Conference - Artiele 5 OTTAw’:?.O-B-l-é
v MISSION’ :
ENCLOSURES
Annexes
- In accordance with your request, we attach the following documentation
o for your use in your discussions with Dr, Rudolf Bindschedler, Legal Adviser
DISTRIBUTION in the Federal Political Department of the Swiss Government:
a) a copy of our numbered letter L-737(M) of September 10,
1968 containing instructions sent to all posts., Attached
to this numbered letter is the English text of the Aide-
Memoire submitted to govermments;
b) a copy of our telegram L-766 of 12 September, 1968
containing supplementary instruetions for representations
to the Swiss Govermment;
e) A French version of the Aide-Memoire prepared in final
form whieh you may wish to leave with Dr. Bindschedler.
This document is identical to the Alde-llemoire delivered
by our Embassy in Bern to Mr. Micheli, Secretary General
of the Federal Political Department;
d) a copy of Bern telegram 652 of November 5 reporting on
their rather ungatisfactory discussions with Micheli
and recommending that you speak to Bindschedler;
e) a eopy of our telegram L1031 of November 6 to Bern
replying to the above telegram,
2. Liechtenstein was represented at the first session of the Conference
and will presumably be represented at the second session. The Liechtenstein
representative did not vote on the first vote on paragraph 2 but voted with
Switzerland on the second vote on paragraph 2 and on the vote on Article 5,
voting in favour of the paragraph and Article respectively. You may wish to
express to Dr. Bindschedler, in passing, the hope that our representations
to the Swiss Govermment will be transmitted to the Liechtenstein authorities
a8 well.
O, M. MILLER
Legal Division,
SRk AUZD A 002682
(Adm v.)
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AIDE - MEMNOIRE

Le Gouvernement canadien estime que l'inclusion de
1%'Article 5, paragraphe 2, dans la Comnvention internationale
proposée sur le droit des traités irait 3 l'emcontre de 1la
pratique en matiére de conclusion des traités, tant pour les
Etats fédéraux que pour les sutres Etats qui cherchent &
conclure des traités avec les Etats fédéraux.

Le paragraphe 2 de 1'Article § stipule que les
moyens dont dispose un membre d'un Etat fédéral pour conclure
des traités doivent étre déterminés par rapport a la coasti-
tution fédérale. Le paragraphe ne renferme toutefois aucune
disposition qui reconnaisse que la constitution fédérale est
une loi interne de 1'Etat fédéral et gque son interprétation
est donc du ressort exclusif du tribunal intérieur de 1'Etat
fédéral qui est compétent en matiére constitutiomnelle. Si
le paragraphe était adopté sous sa forme actuelle, les Etats
de ltextérieur pourraient prendre sur eux-mémes d'interpréter
les constitutions des Etats fédéraux, pratique qui ne serait
jugée acceptable en principe par aucun Etat. Particuliérement
dans les cas ol les dispositions constitutionnelles relatives
a4 la conclusion des traités sont matiére a controverse, cette
pratigue équivaudrait nettement & une ingérence de la part de
I;i:at de l'extérieur dans les affaires intérieures de 1'Etat
£ ral.

Ltalinéa 2 de 1%Article 5 & 1'étude semble poser en
principe que la constitution fédérale en soi peut définir um
statut devant le droit international, alors gu'en réalité ume
constitution fédérale, du fait qutelle est une législatiom in-
térieure de 1'Etat fédéral, ne peut dl'elle-méme régler des
questions qui sont du ressort du droit intermatiomal. Ce
fait de ne pas prendre en considération d%autres élémemts qui
sont également importants en droit international, tels que la
reconnaissance formelle, a des incidences qui sorteat des
cadres du droit des traités. Par exemple, si 1l%'alinéa 2 actuel,
qui se rapporte a la constitution fédéral.e » était adopté et
considéré comme loi, il serait alors possible de souteanir que
les membres des Etats fédéraux ont droit, selon le droit htu-
national, de devenir membres d'organisations internationales
au méme titre que les Etats souverains recomnus, a la seule
condition que la constitution fédérale garantisse le statut
international nécessaire & une telle affiliation. Il est
évident qutune telle situation entrainerait une déformation
de la représentation des pays au sein des organismes inter-
nationaux. De fait, il n'existe aucun exemple ou la pratique

« 002683
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des Etats appuie l'opinion selon laguelle ume comnstitution
fédérale en soi accorde un statut guelcongue en droit
international.

FPratique des Etats

Un examen de la pratique des Etats révéle gqu'aucune
constitution fédérale n'autorise les parties comstituantes de
la fédération & conclure em toute liberté et imdépendance des
accords internationaux. Les comstitutions de la grande
majorité des Etats fédéraux réservent au gouvermement fédéral
le droit de conclure des accords internatiomaux et établissent
clairement que les membres constituants ne jouissent pas de ce
droit. DMéme dans les cas ou, pour des raisons particulieéres
d'ordre historique ou politique, la pratique constitutiommelle
des Etats fédéraux semble permettre aux parties comstituamtes
de comclure certains gemres d'accords avec des Etats étrangers,
toutes ces constitutions stipulent que cette autorité doit étre
exercée par l'intermédiaire du gouvernement fédéral ou sujette
en dernier lieu & l'approbation ou au contréle du pouveir
fédéral. On ne peut pas dire que ces pratiques constitutiomnel-
les aient donné naissance & une pratique des Etats suffisamment
répandue pour permettre la cedification de primcipes de droit
d'application universelle.

Personne n'a exprimé la crainte que l'omission de
1talinéa 2 de l%Article 5 porterait atteinmte aux droits des
membres d%un Etat fédéral gquelcongue, alers gque de mombreux
Etats fédéraux ont fait remarquer que l'adoption de cet alinéa
leur créerait des difficultés.

Portée de la Convention

LtArticle 1 adopté a la premiere session de la Comnfé-
rence sur le droit des traités stipule que "La présente Convention
se référe aux traités conclus entre Etats". Les membres d'une
union fédérale ne sont pas des Etats au sens domné 3 ce mot dans
1%Article 1. Cela a été confirmé par la suppression du mot
"Etats” & 1%alinéa 2 de 1l'Article 5 au cours de la premiére session.
Un alinéa qui porte sur le pouveir de traiter des mesmbres des Etats
fédéraux se situe domnc en dehors des cadres de la comveation

proposée.
Conclusion

En raison des questions d'ordre juridique décrites
plus haut et parce qu'il attache beaucoup d'importamce & cette
affaire, le Gouvernement du Canada prie le Gouvernement de la
Suisse de lui accorder son appui dans sa reguéte visant a
faire omettre 1%'alinéa 2 de l'Article 5 de la Convention sur
le droit des traités qui doit étre adoptée a Viemme.
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- Diary Jss
. Tel,File MESSAGE
|_DATE FILE/DOSSIER | ggggsﬂéf"‘
—NO_ PRECEDENCE
TO/A BERN - L-1031 PRIORITY
INFO PERMISNY

I I I I NI SIS

REE YOURTEL 652 Nov.5/68
SUB/SUJ LAw OF TREATIES CONF.-ART.5
SHOULD xou.HAVE OCCASION TO DISCUSS THIS QUESTION AGAIN WITH MICHELI, YOU
SHOULD STRESS TUAT WE ARE NOT RPT.NOT SEEKING TO EVADE SUBSTANTIVE PROBLEM
IN CONVENTION BUT RATHER TO RELOVE FRO: CONVENTION A PROVISION WHICH, BECAUSE
IT IS INADEQUATE, CREATES HANY :ORE PROBLEMS THAN IT RESOLVES AND WHICH IS IN
ANY EVENT BEYOND SCOFE OF CONVENTION.
2. STATE PRACTICE IN THE FIELD OF TREATI.S BY MEWBERS OF A FEDERAL STATE IS
CONFINED ALMbST ENTIRELY TO GERMANY (UHICH OPPOSES PARA 2), SWITZERLAND AND
USSR. 1IN EACH CASE PRACTICE ARISES FROM SPECIAL HISTORICAL OR POLITICAL
CIRGCUMSTANCES. PRACTICE OF ONLY THREE STATES FAILS TO PROVIDE ADEQUATE BASIS
FOR FORMULATION OF A RULE OF LAW WHICH IS TO APPLY T0 ALL FEDERAL STATES.
1T HAS NOT RESOLVED, FOR EXAMPLE, QUESTION OF STATE RESPONSIBILITY FOR
BREACH OF SUCH TREATIES. MOREOVER PARA. 2, IN FAILING TO TAKE INTO ACCOUNT

QUESTION OF STATE RESPONSIBILITY AND ROLE OF RECOGNITION, IS A DANGEROUSLY

INADEQUATE STATEMENT OF EXISTING INTERNATIONAL LAW.

AR

7

DISTRIBUTION
LOCAL / LOCALE NO STANDARD
ORIGINATOR/REDACTEUR | DIVISION TELEPHONE APPROVED/AUTORISE
S10.....ceeevrecmarersseorrors secors sssns ssses00s osesesensrsentas ' B‘Ms AT¥:
e S AN LEGAL 2-5406 | 810y g B
) 002685
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i Cc 70 LY oont

s | P

FM TERAN NOV&/68 CONFD NO/NO STANDARD

TO EXTER 675

REF YOURLET S04 OCT7 AND OURLET 298 SEFP21

LAW OF TREATIES

WHEN SAW DR KAZEWMI,HEAD IMFA LEGAL DIV TODAY ON OTHER MATTERS
(REF OURTEL 674 NOVS)ASKED WHETHER THERE WERE ANY DEVELOPMENTS RE
IRANIAN POSITION ON THIS MATTER.KAZEMI REITERATED THEY WERE
SYMPATHETIC TO OUR VIEWS AND WENT SO FAR AS TO SAY THEY WERE
INCLINED SUPPORT OUR POSITION.HOWEVER HE INDICATED THEY WISHED
STUDY LEGAL QUESTIONS FULLY (WHICH THEY HAD NOT/NOT YET HAD TIME

fTO DO>.HE INDICATED THEY WOULD ALSO WANT TAKE INTO ACCOUNT

DEVELOPMENTS LEADING UP TO AND DURING EARLY STAGES OF RESUMED
CONFERENCE, EXPLAINED YOUR VIEWS ON AMENDMENTS AS SET OUT PARAS
2 AND 3 YOUR REFLET.
2.COPY OF LET TO rARTASH FORWARDED UNDER TS NOV2,REGRET OVER-
SIGHT.

PD LEE

(7
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EXTERNAL AFFAIRS AFFAIRES EXTERIEURES ﬂl 0/5,// é
o
P
}o Iegal Division gECURlTY UNCLASSIFIED
. écurité
Staff Relations & Compensation Division DATE 6 November 1968
FROM : =
pe Your memorandum of 2l Octobet 1968 NOMBER
it to the Finance Division
FILE %!3 - /_,A DOSSIER
SUBJECT U.N. Conference on the Law of Treaties - oTTAWA 7z
Sujet Secretarial Assistance (Allowances) ==
MISSION. " |
377
ENCLOSURES
Annexes
The short answer to the query in your last paragraph is No,
DISTRIBUTION

Finance Div,
Pers., Ops. Div.
Pay Section
Accommodation

Sect. (Mr. J.
Zoubie)

Ext. 407A/Bil

unless or until the existing regulations are changed. To seek an ex-
ception in this case, by a submission to Treasury Board; would be to
court failure, because in a policy area as significant as this they

will not accept a piecemeal approach.

David Wilson

Received

WY 7 1368

'
0 Leral Byl :
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4
EXTERNAL AFFAIRS AFFAIRES EXTERIEURES 7 7o
MEMORANDUM
10 Legal Division (Mr, J.S, Stafford) Y UNCLASSIFIER
DATE 0
FROM Finance Division ctober 30, 1968
De NUMBER
Numéro
REFERENCE
Référence FILE DOSSIER
OTTAWA
ﬁngT U,Ne. Conference on the Law of Treaties = 1~12~
! Second Session MISSION

ENCLOSURES

Annexes

DISTRIBUTION

Pers Ops Div,

Staff Relations
& Compensation
Division,

Ext. 407A /Bil. / /3 %0.,0

Since your memorandum under reference deals primarily

- with the question of allowances for the secretary to be assigned

to the Conference we have referred a copy to Staff Relations and
Compensation Division for reply.

24 We have noted your telegram asking Vienna to arrange hotel
accommodation and should like to remind you that any changes in _
dates or number of rooms should be brought to our attention and to

the attention of the post so that no "no show®" charges will be

incurred,
ﬂﬂ——"———”;fﬂ (. g
\.: aci%.‘\?@’& ' y
=0 1988 \ Finance pivision,
3 \

Oivision .
: a;\ g;ema\ Afeirs
1 @
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{Admin, Services Div.)

, T0: I
2 The Under-Secretary of State St | UNCLASSIFIED
for External Affairs, OTTAWA OATE November 6, 1968
i The Canadian Embassy, SANTO DOMINGO NuMazR 478
. Numéro
REFERENCE : ;
Référence Your Letter No. L~737(M) of September 10, 1968 - —
OTTAWA
SUBJECT Law off Treaties Conferences -- Article 5 o - 3-/-4
Sujet - .MISSION
/ & \
ENCLOSURES
Annexes
DISTRBUTION Although we recollect having received copies
J <) }v) 4@ of the white paper, "Federalism and International Relations,®
l\\&q)r) Xf \Q copies cannot now be located, We should be most grateful
- . ’ . ‘
W, ( to receive three (3) additional copies by air,
A FpTIN
A -
& N Re-c eived
\»«” e
Er/ P 7% 0V 12 198
‘ :‘ / in Lﬂfm Divicion
\)\g g . , of Zxtornal Affairs
Dgpa hnont of
| %. The Emi - -
¢ 002690
Ext. 407B/Bil. j Q}) /L/ )
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~ AFFAIRES EXTERIEURES

10 The Under-Secretary of State secumy UNCLASSIFIED
| for External Affairs, OTTAWA - November 6, 1968 -
FROM . : ]
De The Canndim Embassy, SANTO DOMIRGO :u;?sn 478
REFERENCE Your Letter No. L1-737(M) of September 10, 1968 -
FILE DOSSIER
SUBJECT Law of Treaties Conferences -- Article S OTTAWA
Suet N MISSION
" ENCLOSURES
Annexes
DSTRBGTION " Although we racollecj; having received copiles |
of the white paper, "Federalism and International Relations,®
copies cannot now be located. We should be mst grateful
to receiva three (3) additional copies by air,
435, ROSS
The Embassy
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INFO TT PRMNY DE OTT
W

REF YOURLET L(M 737 SEPLO

—

AW OF TREATIZS COMFERENCE ARTICLE 5

B

"AFTER BINDSCHEDLERS RETURN FROm WILITARY SEZRVICE(OJRLET 342 OCT3

REFERS) HE LEFT IcimEDLY FOR NY.WE THEREYUPOw HAD Ao WORD WITH CHIEF

OF PROTOCCL ABOUT SEEING PRESIDENT(FOREIGN W INISTER)EVEN THOUGH

SUBJ WAS TEChNICaL.CHIEF CF PROTOCOL SUSZESTED WE SEE SECZEN OF
T

#PU.LATTER WAS AWAY ON HCLIDAY BU

RETURN YESTERDAY. WE LEFT WITH RIwm AIDE WEMOIRE AND mpDE ORpL
PRESENTATION 1IN ACCORDANCE WITH INSTRyCTIGNS IN OyR REFLET.
SUPRISINGLY aND IN CONTRAST TO COMFLETE UNDERSTANDING FOR AND

SYMPATHY WITH CoN POGSITION IN pPOLITICAL S=CTION OF FPD, SECGEN

BICHELI DID NOT/NOT S5EEm TS US PARTICULARLY INPRESSEZ WITH COd
e e e e e et ettt e

ARCGUMENTAT ION. HE TAXED US ABOUT EFFECTIVELY SEEKING TO EVADE A

P i

UBSTANTIVE PRCELEM IN CONVEWTION, IE THE POWERS, IF aNY,JF MEmBERS

)]

ReL STATE TO CONCLUDE TREATIES.THERE WOULD BE A LaCNA

=}

~ e
Or FEDE

O
T

IN CORVENTION IF SOMETHING Of THIS SUBJ WEZRE HOT/NOT INCLyD:zD.
FOR OQUR Pa&RT WE LAID STRESS UPON ARSUMENTS THRT aADOPTICw OF

ARTICLE 5(2)WOULD GIVE THIRD STATES & LEGAL EaNDLE WiTh WHICH

-]

HE IGHT TRY TO INTERPRET FEDERAL CONSTITUTIONS WHICK Was aN

<

=

I

NTERNAGL MATTER OF THE FEDERAL COUNTRY CONCERNEDC(YOUR PaRA4) «WE aLSO

et

P ZED THAT IN OUR VIEW NOTHING wOULo REALLY BEZ LOBT Ir

o o

[4p}
i

A

=]

RTICLE 5 WERE OMITTED IN ITS ENTIRETY aS THEE RIGHT OF STATEE TOC

o

AAKE TREATIES 1S CLEAR FROM CONVENTIONS AS & WhOLECYOUR PaRALD) .

...2
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1 .&£ TWO 652 CONFD

FINALLY WwE LEFT WITH MmICHELI & COPY CF FEDERALISM aAND IWTERNAIL

®

RELATIONS AND FEDERALI

>

WND INTERNATL CONFERENCES OK EDUCATION.

Il

2. WE ARE NOT/NCT

trl

NTIRzLY OPTIWMISTIC HOWEVER THaAT WE GOT THROUGH

T0 SECGEN. IN THE END HE JIERELY SpID QUOTE THI

W

IS p oipaTTER FOR

0

LEGAL EXPZRTS.wE SHALL LET YOU KNOW OUR POSITION IN DykE C

Py

Urt SE

e UN QUOTE.
WJ 3. BINDSCHEDLER LEGAL ADVISER IS NOW IN STKhk« FROM WHENCE HE WILL
He

1

—t

S COUNTRY Ci THE SIXTH CTTEE OF

C

) £ FLYING TO KY TC REPRZSENT H

D]

UNGA DYURIN

w

UISCUSSICH CF COWVENTION ON SPECIAL wiISSIONS. WE

[

UNDERSTARD THAT KE WILL BE In NY FROM NOVII TO 21. 1IN VIEW OF OUR

“ OwN RATHER UNSATISFACTORY TALK WITH wWICKHELI, WE WOULD URGE THaT

OUR SeNIOR LEGAL OFFICER IN NY SEEK OUT 4 SPECIpL INTERVIEW WITH

BINDSCHEDLER AND EMPHASIZE ImPORTANCE WE ATTACKH TG 1h
F e i

(2]

S mATTER.

IN NORMAL
WAY WE ARE CONVINCED THAT BINDSCHEDLERS RECOMMENDATICH

ON THIS SUBJ WILL DETER:IN

i)

SYIS

Uy

FCGSITICN. IF OYJR REP IN NY

[ ]
i

0]

ACHIEVES RaPPCORT 1IN & LAWYER TO LAWYER TALK,WE THINK WE COULD LET

-

MATTEZR STAND. IF TaALK IN NY DOES NOT/NOT aPPEAR TO BE WHCLLY

SATISFACTORY THERE MIGHT BE A4 Q03D REASON FOR RORERTS TO TAKE
MATTER Up WITH HEAD OF POLITICAL DEPT(FOREIGHN INISTER) HERE.4S

YOU KNOW IN SWISS CCLLEGIAL SYSTEM FEDERAL COUNCIL ELECT A NEW

PRESIDENT aND VICE PRESIDENT AMONGST THEASELVES EVERY JANl AND
PORTFOLIOS ARE OFTEN SHIFTED AROUND. SPUELER WILL NO/NO LONZER RBE
PRESIDENT 3UT WE MAY HOPE THAT KE wiILL REMAIN HEAD OF FPD SINCE,

AS YCU KnOw HE IS WELL DISPOSED TUOWARDS CDAe

0

4. COFY OF AIOFE mEACIRE WE LEFT WITH MICKRELI aAND OTHER PAPERS

{

GOING FORWARD BY BaG NOV7.
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EXTERNAL AFFAIRS

Under-Secretary of State for External

Affairs, Ottawa SECURIY (VT DTN F Feer

DATE November 5, 1968

Canadian Embassy, Bern, Switzerland

. UM
Our Telegram 652 of November BRé%@wed Noméro. %0 /

_FLLE DOSSIER

Taw of Treaties Conferencetl- Artﬁ@\ﬂ.ét% 1968 E OTTAWA
: i

920"3”‘/"»4’
A\

| missioN
i

ENCLOSURES .

Annexes

_ RS e A3}
You will récaTT“’hat in accordance with the
procedure proposed in our telegram 526 of September 19,

2

DISTRIBUTION

Permisny

N
{

and agreed to in your telegram L-849 of Sevtember 20,

we were to see the Legal Adviser of t he Federal Politicgl
Department and have a prelimingry discussion of t he Law of
Treaties Convention with him, after which we were to seek

an audience with the Head of the Political Department, Ir.
Sptthler who is also President of t he Helvetic Confederation,
with a view to emphasizing the importance which we attach

to the Swiss position on Article 5. This plan went awry
for t he reason set out in our letter No. 340 of October 3,
and in the end, as described in our telegram under reference,
we s aw Mr. Iiicheli, the Secretary General of the FPD. Ve
left with him the Aide llemoire attached, marked "A". Ve
also d escribed our attempts to see Mr. Bindschedler and,
after presenting our oral argumentation to Mr. Micheli, left
with him, as a "bout de papier" without official status but
toremind him of the principal points, the paper marked "B"
attached. The portions s troked out in red, we explained, had
been inserted in the light of our original plan to s ee Nr.
Bindschedler before seeirng the President.

2. Vie trust that you will let us know, in due course,
your reaction to the suggestions set out in our telegram under

reference.
w\\\@é\
assy

Mlae \o

Received

NOV 14 1958

fn Lase Givizion
Q,w\,v st gt Cerie, -
apatiment of bxoes
W&:ﬁiﬂ"*ﬁ‘ o A maTwmmOT

RN

Ext. 4078/Bil.
{Admin. Services Div.)
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& AIDE-BENOIRE

le Gomrmnt canadien estime que 1'inclusion de
l'mieu 5o paragrophe 2, dopns la Conmvention intermetionale proposée
sur le droit des traités irait 2 1'encontre de la pratique en matidre
de conclusion des troités, tent pour les Ztats fédérsux que pour les
:::na Rtate qu:l ehrehunt b cmluro des tmttde avec les Etut:

La Logtitug,en ﬁdérnla est une loi interns

e the 2 de I'Article 5 stipule cue les moyens
dﬂlt dlspose un membre d'un Btat fédérel pour conclure dea traitde
doivent &tre déterminés per rapport b la constitution fédérale. le
paragraphe ne renferme toutefois sucune dieposition gui recomnsisse
que la constitution fédéraule ept une loi interne de 1'2tat fédéral-
et que eon interprétation est donc du ressort exelusif du tribunsl
dntérieur de 1'Etat £édéral qui est compltent en matidre conwtitu~
tionnelle. Si le parsgraphe était adopté sous sa forme actuells,
les Itats de l'extérieur pourraient prendre sur eux-mémes d'interpréter
les constitutions dee Etate fédérsux, pratique qui ne merait jugde
ecceptable en principe par sucun "tat. Particulidrement dams les cas
oh les dispositions cmmetitutiomnelles relatives } la conclusion des
traitée sont mesidre 3 controverse, cette pratique équivaudreit
nettement d une ingérence de 1u part de 1'BEtat de 1'sxtérieur dans
hs atrairos 1nt6r:l.mea de 1*Etat fédéral.

i Is comtitution nlou le dvoit internatione

‘ I.'tl:l.n& 2 G.o l'Artiele 5 3 l'étude semble poser en
principe que la comstitution fédérasle en soi peut définir un statut
devant le droit international, alore qu'en réalité une constitution
fédérale, du fadt qu'elle est une législation intéricure de 1'Etat
fédéral, re peut d'elle-néme régler des gquestions qui sont du ressort
du droit internationsl, Ce fzit:de ne pas prendre en considération .

. d'outres éléments qui cont également importente em droit ;lnhrnat!.onal.
~telo que la recomnsissance formelle, a des incidences qui sortent des
cadres du droit des traités. Par exenmple, =i 1'011& 2 setuel, qui
ee rapporte & la constitution fédérale, était adopté et considéré
comme loi, il serait alm poesible de moutenlr que les membres des
Etats fédéraux ont 8roit, selom le droit internationsl, de devenir
menbres d'organisations internationzles au méme titre gue les Etats
gouversins reconnue, : la seule condition que la comstitution fédérale
garentisee le statut internatiomal nécessaire % une telle affilistion.
Il est dvident qu'une telle situation entr:ipersit ume déformation de
la rwwz‘mt:ﬁm m pya su sein des orgtﬂnna intmttom.
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De fait, il n'ax:lcte‘mm exemple ol la pratique des nﬁts appuie
1'opinion selon laguelle une constitution fédérale en soi secorde un
statut quelconque en m'.tt MWuoml. :

- Pratique des Etats .

Un examen de la pratique dee Etgts rhilt qu'mm
constitution fédérale n'sutorize les parties constituantes de ls
fédération & conclure en toute liberté et indépendance des accords
 internationsux. Ies constitutions de la grande majorité des Etats
fédéraux réservent au gouvernement fédéral le droit de conclure des
asceordes internationsux et établissent clairement que les membres consti-
tuants ne jouissent pas de ce droit. ¥ome dems lee cas ob, pour des
raisons particulidres d'ordre historigque ou politique, la pratique
_constitutionnelle dec Htate fédéreux semble permetire sux perties
constituentes de conclure certaine genres d'accords avec des Itats
étrangers, toutes ces constitutions stipulent gue cette autorité doit
&tre exercée rr 1'intermfdiaire du gouvernement fédéral ou sujette en
dernier lieu ation ou au contrdle du pouvolr fédéral. Om
" ne peut pas dire que ces pratiques constitutionnelles. ajent donné
naissance b une pretique des Etats suffisamment répandue pour permetire
1a eodiﬁeatien de pr.tnc:lpu de droit d'applmuan universelle.

, Peraome n'a expriné la erainto que l'o-:l.uion de

l'alilla 2 de 1'Article 5 porterait etteinte .aux droite des membres

d'un Btat fédéral quelcomgue, alors que: de nombreux Etate fédérsux ont
fait remarquer que l'adopmn de ut alinéa lm cricrnht lu difficul tés.

.,-:.r

Port‘odehﬁomm'

: L'Article 1 aaeyté - la prui&re smion dq la Gonurom
sur le droit des traités stipule que "Ia présente Comvention se réfire
aux traités conclus entre Etats". Iles menbres d'une union fédérale me
sont pas des Htate au sens donné  ce mot deme 1'Article 1. Oels a été
confirné par la suppression du mot "Etate® : 1'alinds 2 de 1l'Article 5
au cours de la premidre sesaion. Un alinéas qui porte sur le pouveir de
traiter des membres des Btatz fédérsux se e:ltue done en dchuu dee -
cadres da 1a comn:tion proposﬁo. ,

Sonelusion
 Bn reison dee cuestions d'ordre jmuun déerites plus
haut et parce qu'il ettache besucoup d'importance d cette affeire,
le Couvernement du Cansds prie le Gowvermement de la Suisse de lui
accorder son appui dans se& requéte visant d faire omettre 1l'alinéa 2
de 1'Article 5 « la @omention gur le droit den treités qui doit lltrc
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En 1966 la Giiiisuion de Droit International des
Hations Unies a adepté 75 projets d'articles sur le droit des traités.
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¢

La 2le et 1la 22e Assenblées Générales des Nations Unies ont recommendé

qu'une conférence internationale soit tenue en deux sessions pour

rédiger une convention sur le droit des traités. Ia premidre session

de cette @onférence, qui & eu lieu .k Vienne du 26 mers an 24 mai de
cette annéde, a revu la totalité des 75 articles en question, dont la
majorité ont été aprrouvés provisoirement. ILa deuxidme session,
durant laguelle la convention dbit 8tre adoptée, aura lieu & Vienne
du 9 avril au 21 mai 1969.

L'Article 5 & 1'étude, ayant trait ® la eapacité des
Etats de conclure des traités me 1lit comme suit (traduction %

-1'Anmbassade du texte anglais) :

(1) Chague Btat possdde 1la capacité de conclure des treités ;

(2) (les Etats) membres d'une union féaérale peuvent avoir la
capacité de conclure des traitées si celle~ci est admise par
la constitution fédérale et dans les limites prévues par la
constitution fédérale on question.

i la premidre session de 1a Conférence, le texte de
la commission de droit international a été amendé en biffant le mot
"Utates™ au paragraphe (2) ci-haut mentiomné. A part cet amendement

~+  le paragraphe (2) a été adopté par une sinmple majorité du comité.

A la deuxidme session, e2lors que tous les articles seront de nouveau
exaninés en session plénidre, chaque article devra é&tre adopté par
une ma jorité deo deux-tiers pour Gtrb inelus dans la convention.

I'inclusion du yaragraphe (2) de 1'Article 5 de 1=

- convention tel que cité ci-dessus pourrait svoir des implications

sérieuses pour le Csnada car il pourrsit entamer un processus par
lequel des Etats tiers tendraient interpréter la Constitution du
Canada et les Constitutions d'sutres Liats fédérsux. Te Canada,

comme tout sutre pays fédéral, est d'avis que 12 Constitution fédéra’e

est une affasire de droit interne de 1'Etat fédéral et ne peut &tre

.. interprété que par un tribunal de 1'Etat concerné gqui a juridietion

dans les affaires comstitutionnelles. Ies problimes eréés par
1'Article 5 sont plus difficiles pour le Canada cue pour la najorit(
d'autres Etats fédéraux wu le fait que 12 Constitution du Cansda est
en partie éerite (Acte de 1'Amérique Britamnique du Word), et enm
partie basée sur des. pratiques et des traditions, done noaréerite.

L'Aide-llnoire ai-jaint,.qna.:a_dﬂaiae!aaa—iaisaor
entre les mains du Président de la Confédéraiion em sa qualitd de
theidu Département Politiecwe—fdérel, et que jo vous pesse h it »

: efficieux, énonce les considérations qui sont les plus troublante:

pour mon Gouvernement.
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i R '.‘1-'._ Bl R Bn .mies!a a voté én faveur dn *mmu—regae (2): *ie

' pﬁﬁm‘ble b, un vote en fsvm '& @ara.gmphe (2).

_vmxem -5 ci=hsut mentionné dux deux gpcBsions de vote du cours de

< 1a premibre sessions Hous atfochdne une i&mtm& prmﬂrdiala A Itw
 position de lo Suisse danc cette mutilre seree gue ce paye eat Ltun

__Ged rares Bibte féidreix denf les unités fédiravives pouvent axprcer %
1e droit de conclure ez tralids, bien oue celui-ei soit boraé. Noug
_eomprenoss que 1l paragrevhe (2) puisse etn ucoeptable pour 1o Sujsee -
en ce gui concerne sa progre Copstitution, uels ce pepegraphe éta~

blireit des rdples cui g appiiqp-ruient Y tous Jes Btate Pédérenx,

non seulement ¥ ls Cuisees %_ar consdouent 12 Suisee en d&temimt S
ss poeition cur le poregraphe (2) concidérérs, éspéronc-nous, si- . =
cette dispogition domners satisfaction aux peys fédérsux en gdniral, 3
Un tr¥e srond pombre d¥9iats i‘imﬁa (vexioue, Brésil, “épz.blique :
rédérale d'illemagne, justralie, itets-Uals d'Amérigue, Zalioisde,

~ Vénésuéla, Inde, Autriche) towt cme le Canade ont irdiqué que-Je ° =
. payegraphe (2) latsselt. X dépir Bien qu'upe abstention suisse ne R
sersit pes idéale du point Se e’ eihmlien, ceci serait mtﬁreﬂement -

oy 18 peeition cmdienm vis-h-vis Ge I'Artiela 5 au
% Aprojot de- traiti peut u rémw nom suit = A (g o

'-:"(a) Houe . tm {nmcﬁvp & oe . m‘u& vote RODETE noit pris sur le
'.;paragra:phe (2‘} de i'ég‘%ieh 51% que ce vate solt négatif.

o) 81 un vote sépors ¢ PArasr phe £9) ut mé. 16 Ganada
. consifidre yue 1'1\2&3919 5 dane ua ‘fotalité devrait éire supprimd -
-~ “ear le droit otip'ulé‘ ans 1s e (1) peut 8tre bris PONE [
57 moquit. Ta Convention de :ﬂh@m de 1961 sur les relations . i
‘diplomatiques ¢t la Convention de ‘Tienne de 1963 sur les relations
: consulaires n'inelumt pasy per exemple, Jes articles ayant trait
au droit &a Ptats d'enveyer ou de recevoir des diplomates ou des
... consuls, Ces droitn sont clafrement ¢tablis pur l'envergure ..
générale de eoe Conventlore. T1 pourrait en etre de nemo en ce
o maerne le emluaim m traifém , ; %

{e) 1s aum étant reapemble pour ha atra:lres étramb.rus du

- o <ldechtenstein, lo Cansde, gerait reconmaissant si son point de vue
- _ poncernant ceite question pouvait &tre tumm aux sutnri-ua
..-‘cbapétentaa Ce u"tc “"rtncignuﬁc g S S0 T S . =

'td): le Gnuwrnemm um.,zien apgréciemﬁ vimnt gue le Gouvernement
- suisse lui fagre purt de 1s position d0:1a Swigoe et Qu I.iechten-
stm et le po:tnt ée m de “ges deux. ﬂmmnts :

' he (a) en génirsl , -
(u) sur. la qnuﬁm 4“:&1 veta-aépar& sttr e raragraphe (2)

(444) sur zaamti - ‘_qii sers ainrﬁgq wia-d-vis de 1'Artiele S
- dens oa iHtelité =i un vote aiv&ré sur 1@ pangrapm (2)
m nﬁ rﬁt ].a c’eﬂﬁuence. - AR e
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x1'inpo; , Souvernement attache i cetie
question, J' . ingtr 7 faire des repréeentations auprha

rGtion est tellement teahniquay et est de
vo “bon de vous 1'expoaqr*§ 1*avence, dans.
1'¢epoir gue M. Pin [
_~@ésirée et que voug” pourres vous-uém assiter. 'Je propose
.~~~ procédure wvu qu€ la session en co du Conseil Hational et
. Conseil des Zftats doivent sens 1te impoeer des obligat
le temps cieux de votre Brés '
dé 2 lourdes. *

e
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REF YOURLET L-737(M)SEP10

LAW OF TREATIES CONFERENCE=-CEYLON

DELAY IN ACTING ON REQUEST IN YOUR REFLET HAS BEEN DUE TO
DIFFICULTY WE HAVE HAD IN OBTAINING A DEFINITE

INDICATION ON TIMING OF RETURN OF CHRISTOPHER PINTO,

SENIOR LEGAL ADVISER IN DEA,WHO IS A MEMBER OF CEYLON DEL

TO 23RD UNGA AND WHO,ACCORDING TO OFFICIALS IN BOTH

DEA AND JUSTICE,IS ONLY KNOWLEDGEABLE CEYLONESE OFFICIAL

ON THIS QUESTION.

2.AS PINTOS TRAVEL PLANS ARE NOT/NOT DEFINITELY KNOWN AND AS
THERE IS A CHANCE THAT HE WILL NOT/NOT RETURN TO CLMBO

PRIOR TO END OF YEAR,LEAVING ONLY A SHORT TIME BEFORE HE

GOES ON TO MTG OF AFRICAN-ASIAN LEGAL CONSULTATIVE GROUP,

YOU MAY WISH TO CONSIDER DESIRABILITY OF ARRANGING FOR A
MEMBER OF CANDEL NY TO DISCUSS DRAFT ARTICLE FIVE WITH

PINTO IN NY.BEN FONSEKA,DIRECTOR,FOREIGN RELATIONS,

AGREED THAT THIS SEEMED BEST COURSE TO FOLLOW IF CDA ATTACHED
URGENCY TO OBTAINING EARLY CEYLONESE VIEWS.WE HAVE AS REQUESTED BY
YOU LEFT AIDE MEMOIRE WITH MINISTRY,AND SPOKE ALONG LINES OF YOUR

00-2
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PAGE TWO 625 CONFD NO/NO STDR

HELPFUL REFLET,EXPRESSING APPRECIATION FOR CEYLONESE SUPPORT IN
FIRST SESSION.WE REQUESTED THEIR VIEWS AS EARLY AS POSSIBLE

ON OMISSION OF A SEPARATE VOTE ON PARA2.

WE SUGGESTED AT SAME TIME THAT MR PINTO MIGHT BE INFORMED OF
OUR APPROACH AND THAT IT MIGHT BE USEFUL IF A MEMBER OF

OUR DEL IN NY DISCUSSED THIS THIS QUESTION WITH HIM,

CEYLONESE REPLY COULD BE COORDINATED WITH PINTO AND

DELIVERED EITHER HERE OR IN NY,

3.FONSEKA AGREED THAT,IN CIRCUMSTANCES,THIS SEEMED BEST
PROCEDURE AND WOULD NOTIFY PINTO ALONG ABOVE LINES,HUSSAIN,
ASST SEC,RESPONSIBLE FOR CONFERENCE MATTERS,SAID HE SAW

QUOTE NO/NO REASON WHY THERE SHOULD BE ANY CHANGE IN CEYLONS
POSITION,UNQUOTE.

4,ALTHOUGH WE HAVE NOTHING TO GO ON OTHER HUSSAINS REMARK,IT
STRIKES US THAT CEYLON IS UNLIKELY TO ALTER POSITION TAKEN

BY SIR LALIT RAJAPAKSE AT FIRST SESSION.IN CONTEXT OF DOMESTIC
POLITICAL AFAIRS TERM FEDERALISM IS AN ANATHEMA TO CEYLON GOVT.
COMMUNICAL DIFFERENCES ON ISLAND HAVE BEEN CONSTANTLY AGGRAVATED BY
EFFORTS OF MINORITY TAMIL FEDERAL PARTY TO OBTAIN FROM GOVT,

IN RETURN FOR ITS SUPPORT ,CONCESSIONS WHICH WOULD IN EFFECT
PERMIT CEYLON TAMILS,WwHO CONSTITUTE 1@ PERCENT OF POPULATION,

A GREATER DEGREE OF AUTONOMY IN MANAGEMENT OF THEIR OWN AFFAIRS.
SINHALA EXTREMISTS ARE CONSTANTLY ALERT FOR ANY DEVELOPMENTS

WHICH MIGHT INDICATE EVEN SLIGHTEST SHIFT TOWARDS DECENTRALIZATION
...3
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PAGE THREE 625 CONFD NO/NO STDR

ALLOWING ANYTHING WHICH REMOTELY SMACKS ON FEDERALISM TO GAIN A
FOOTHOLD.SIR LALIT RAJAPAKSE MAY IN PART,HAVE HAD DOMESTIC
UNCERTAINTIES IN MIND IN HIS STATEMENT AT FIRST SESSION THAT
QUOTE STATE PRACTICE IS NOT/NOT YET SUFFICIENTLY DEVELOPED

TO PERMIT CODIFICATION OF INTERNATL LAW UNQUOTE ON ARTICLE FIVE,
PARA2.IN ANY CASE GOVT,IN PREVAILING ATMOSPHERE OF DISTRUST,
SEEMS UNLIKELY TO LEND ITS SUPPORT TO A PARA IN AN INTERNATL
CONVENTION,wHICH,UNLIKELY AS IT MAY AT PRESENT SEEM,

COULD CONCEIVABLY HAVE IMPLICATIONS FOR CEYLON IN UNFORE-

SEABLE FUTURE,
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® .

INSTRUCTIONS

I. This form may be used in sending material for informational purposes
from the Department to posts abroad and vice versa.

2. This form ahould NOT be used to cover documents requiring action.

3. The name of the person responsible for authorizing the despatch
of the material should be shomn opposite the words "Despatching
Authority”. This may be done by signature, name stamp or by any
other suitable means.

4. The form should hear the security classification of the material
it covers.

5. The column for "Copies" should indicate the number of copies of :
each document transmitted. The space for "No. of Enclosures” should
.show the total number of copies of all documents covered by the
transmittal slip. This will facilitate checking on despatch and
receipt of mail.
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Tehran, Septesber 21, 1968,

txoeliency,

I hrve the honcur to inform you that, en iastructions [from ay
Governsent, 1 am today callirg on the Bead of the Treaties and legal Affairs
~Avision of tae Iuperial Hinistr; of Foreign Affuirs, Dr. izseddin Keasemi,
to explain to him, se the official directly concerned with legal msttere, the
views ol the Canadisn Covernment regurdiing dreft Article 5, paragrapp 2, of
the draft International Conventiom on the Law of Treatiee which will come wp
for a decisive vote al tne econd .ession of the law of Treaties Conference
in Viemna, April G to May 21, 1969. 1 am leaving an iide Hemoire with Lr,
Kazemi, sho will no Joubt bLe comsiderins » peciuily the legal questions
involved,

In view of the lmportence of Luis matter to Canada, it seems both
a; propriate and desirsbtle tc draw thematter to your attention also, as
virector Leneral concersed {nter alia with Canadian affairs. Attached, for
ecase of reference, 1S the text of oraft irticle 5 aud a copy of the Adde
Memoire being leaft witn Dr. Kaveai,

The gqueetiorn at iseue is whether this particular paragrajh —-
peragraph 2 of 4drticle 5 -- should be omitted or included im the final
Conventiom. #@ithout soing into all the details, briefly there are two points
on which the Canudian Covernment im seeking the supjort of the laperial
Government of Iran., The first haa tu do with the mamner of voting om Article
5« he realize that a nmumber of states attabh importamce tc parsgraph 1 of
“rticle 5. As Canada has no wish to interfere with paragrajh 1 and in view
of the importance of the ¢ nsiderations relating tc paragraph 2, it =ould be
our hope that Irem would agree to sup,ort at the Conference a request for a
separate pote on paragra;h 2 of Article 5. (For adoption, such a prosedural
request would require a simple majority of those voting for or against,)

Kore importantly, om the substantive issue of the vote om paragraph
Sy and quite apart froe the legal guestiocns referred to above, even if the
lmperial Government should find it does not fully share Canada's apprehensions
over all ef the posaible consecguences of sdepting paragraph 2, the Canadiam
Governsent earnestly hopes that the Inperial Goverasent will after careful
consideration neverthcless agree to op ose the adoption of paragreph 2 in viev
of the importance which Cennda attached to thizs guestion. Indeed, in owur view
the disedventages of paragra h 2 sre such that they outweigh the advanteges of
paragragh 1 to the extent we would hope that, should a seperate vote om pare-
graph 2 be refused and the only vote tuken bz on Article 5 as a whole, the

A vee/2

tefe Ur. Hanoutchehr lartash,
feolitical Jirector General,
Inperial "uoistry of Foreign Affairs,

Tehran,

——
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iranian Govermoent would agree that the whole Article should be deleteds (The
rules of procedure for the law of Tresties Conference require that for a
paragreph or Article te be imcluded in the Convention it must obtala a two-
thirde sajority of those preesent and voting for or agaimst.)

My Sover:ment vill be most interested to lemrn in due course of
tis view which the Imperisl Iraniam Coverazeat authorities will decide to take
on these two points, HNaturally, should ycu or your collesgues wish to discuse
the matter further, I an at your disposale

Accept, ixcellency, the renewed sssursnces of my highest comsideration,

(JOJ. IN)
Chargé d'iffaires,

002706



Document disclosed under the Access to Information Act -
o Documentdivulgué.¢n vértiidelaaoiisir T'acces & l'information
File
Z ~ Diary

© DAY D ONAL AFFAIRS

AFFAIRES EXTERIEURES

The Cenadian Tmbassy,

10 DJAKARTA, Indonesia scupry  COUNFIDENTIAL
Sécurité
Under-Secretary of State for External Affairs CArE October 29, 1968
FEOM OTTAWA,

NUMBER . 992
Numéro
REFERENCE  Your letter 468 of October 15, 1968

FILE DOSSIER
suecr - Law of Treaties Conference - Article 5 T o v
UM MISSION
/[ ¥
ENCLOSURES
Annexes
- We enclose for your information a copy of a table which shous

how the various countries represented at the first session voted on three
votes related to paragraph 2. The first column indicates the separate

RRETOI vote on paragraph 2 prior to consideration in the Drafting Committee. The
second column indicates the separate vote on paragraph 2 following the

report of the Drafting Committee and the third columm indicates the immediately
subsequent vote on Article 5 as a whole., You will note that India and Malaysia
were among the federal States which opposed paragraph 2,

2. As you know, Indonesia supported peragraph 2 on all three votes.
Waile we would like to obltain Indonesian opposition to paragraph 2, or at
least abstention, we appreciate the very real likelihood that Indonesia

will maintain at the second session the position which it took at the first
session on this question. In view of Indonesia's role as a supporier of
paragraph 2, we will be particularly interested in learning whether the
Indonesians would seek to prevent a separate vote on paragraph 2 at the
second session. This question is of interest to us because, while we ean
almost certainly muster a bloeking third against paragraph 2 if the paragraph
is voted on separately, it will be considerably more difficult (though far
from impossible) to muster a blocking third on Article 5 as a whole if a
separate vote on paragraph 2 is refused, It is thus of particular importance
to us to know whether the supporters of paragraph 2 will earry their efforts
to the rather extreme measure of seeking to prevent a separate vote on
paragraph 2. As the Indonesians will probably consult with the USSR and
others on the question of Article 5, their position on the guestion of a
geparate vote will be particularly significant.

3. With respect to Miss Laurens' suggestion of an amendment to
paragraph 2, such an amendment, to be satiafactory 1o us, must include a
procedure to assure its effective application; a merely hortstory paragraph
in the Article that federal States are to interpret their own constitutions
would not remove the practiecal difficulties inherent in the present text of
paragraph 2. At the first session the Austrian delegation introduced an
amendnent of a kind that would have been seceptable to us., This amendment .
was 10 gdd the following sentence to paragraph 2:

~
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/2= CONFIDENTIAL

"For the purpose of concluding a treaty, the
extent of such espacity is to be confirmed

by an authority of the federal union competent
under Article 6", i.e. the Head of State, Head
of Govermment, or Minister of Foreign Affairs,
of the Federal State or Govermment.

This amendment was defeated at the first session, which does not encourage
us to believe that efforts to secure a similar amendment at the second
gespion would be successful. Moreover, there is the tactical consideration
that the support of only one=third of the representatives plus 1 is required
to effect deletion of paragraph 2, whereas the support of two=-thirds of the
representatives present would be reguired to effeet an amendment to the
paragraph.

D. 1. BILLER

Dnder-Secretary of State
for External Affairs.
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e EXTERNAL AFFAIRS . ¥ E TE&iEUResPé[]‘J 6 1854 j
/ ,/7// FILE CHARSIZ CLt &,
/ .
e ' TO: § '
}O The UnderaSeog;z%Ziy of Btate for External Affairs, :Ei(r;’s;w CONF IDENTIAL
DATE
FROM The Canadian BEmbassy, October 29th, 1968
De SAN JOSE. NUMBER
REFERENCE Numéro 315
Réfsrence  Our Letter No, 296 of October 15th, 1968
FILE DOSSIER
OTTAWA ;.
T LAW OF TREATIES : RKRO—3-/7L
‘ } ‘MISSION
/ N

ENCLOSURES
Annexes

The Second Secretary, Mr, MacKinnon, was in Honduras last week

DISTRIBUTION and met with Mr, Herrera, Head of the International Organizations Division
of the Ministry of External Relations, concerning our request that Honduras
support the Canadian position on paragraph two of Article 5 of the Draft
Convention of law of Treaties, Spanish and English copies of the Aide
Memoire attached to your letter No. L~737(lM) of September 10th, 1968 were
left with him.

2a Mr, Herrera said that no other representations on this subject
had yet been received, He could not of course give a definite reply

but did say that he saw no objection in principle to Honduras supporting
the Canadian position, In this respect he noted that the issue invalved
was not of direct interest to his country and there was not, therefore,
any reason why Honduras should not vote against the inclusion of paragraph
two or, if necessary, against the whole of article 5,

e Since Mr, Herrera was shortly leaving for the United Nations
and would not have an opportunity to immediately discuss our request
with his colleagues, Mr, MacKinnon said we would contact him again in
about a montht!s time,

P 2

Chargé dlaffaires, a.i,

I
s it AR~y T -
] .

1

£
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FM ISBAD 0CT25/68 CONFD

TO EXTER 1853

REF MYTEL958 SEP27

LAW OF TREATIES CQNFERENCE

AT SOCIAL EVENT LAST NIGHT SAMAD MFA LEGAL ADVISER WENT OUT OF HIS
WAY TO TELL ME THAT HE THOUGHT PAK WOULD.BE ABLE TO GIVE US THE
SUPPORT WE SEEK IN THIS MATTER.IT WAS FAR TOO EARLY HOWEVER FOR

HIM TO GIVE ME ANYTHING FORMAL TO THIS EFFECT
MCGAUGHEY
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United Nations Conference on the Law of Treaties

(second session)

Attached hereto are two papers prepared by the Secretariat
ad intended to serve as a basis of private discussioné ameng
¢ :lezations, They have been prepared in an effort to assist
dale zations in arriving at a generally accepbable solution of
cert in of the major outstanding problems which will face the
Conf{orence at its second session., The first papsr contains
draft provisioneg on settlement of disputes concerning invalidity
and tarmination of treaties, and the second contains drafi :
provisions on participation, entry inito force and depositaries.
In addition to these two problems, it would appear inevitable
that the amendmenis relating to "general multilateral treaties®
(articles 5 bis, 32 and 17) would ‘.;)e involved in a gensral

goluiion of major outstanding problems. :

TR

T

S S e = PR S e

.

25 October 1948

L

B

l,
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Draft X
25 Octobor 1968

DRAFT ARTTCIES REGARDING PA

ESTRY INTO FORCE AND DER

FOR_THE CONVENTION O THE IAW OF TREATIES

A, 300 I,

Y. This Convention shall be opsn for signature by gll

States until 30 April 1970, at any of the following:s the
e

Faderal Ministry for Foreign Affaivs ¢f Austria, the Ministry

s i

=

orcign Affairs of the USSR and tho Dopartment of State of

‘he USA, The Govermnents of fusiria, the USSR and the USA,

Lerainafter called the “"Initial Depositeries®, shall promptly

“nform the Socrchary-Coneral of the Undied Nations of sach

enature and of the date thereoi,

2, On 1 May 1970 the Initial Depeslieries shall transmib .

bhe three signed originels of the Convention by the speediest

means for final deposit to the Secretary-licneral of the United

TNt
v

United Hations is hercby

ke

Nations, The Seerctary-General of the
asigneted as the Pinal Depositary, and shall be the depositary

»r the purposes of articles 72, 73, Tk and 75 of this Convention,

Article B
1., This Convention is subject to ratification by

signatories. It shall remnin open for &ccesssion by any non=

[

sigstory State.

,_
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2o  Instruments of ratification and accession shall be
deposited, in the first instance, with any of the Initisl
Depositeries,

3o On receipt of an instrumenl of ratification or ac gssion,

an Initial Depositary shall promptly transmit it to the Final

Depositary, who shall receive in deposit any*instrument so
ansriitted to him,

4o Any notification relating to this Convention shall be

addvessed in the first instance to any of the Initial Depositaries,
which shell promptly transmit it to the Final Depositery.

Ayticle C
L2020I0

1. This Convention shall enter into force on the ninstieth

day following the date of receipt in deposit by the Final
Depositary from the Initial Depositaries, through the procedure

td

ovided in paragraph 3 of ariéicle

p of the instrument of

ravification or accession of the twenty-second State,

2. For each State ratifying or acceding after the goposit

of the Instrument of ratification or accession of the twenty-second

Pan v -

- 2 ) s vt B o PP R sl < i Y. Fi .3, =l I B T .,
unse, the Convention shall enter ints force on the ninetioti dav

=5

3 -

altar vhe date of deposit with the Finsl Depositary of its ins

ratitication or accession, through the procedure provide

=3

vgravh 3 of artiecle 85

, 3 002713
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&) of the date of each signature as notified to him
pursuant to paregraph 1 of artiels A,

b) of the date of deposit with him of each instrument of
ratification of and accession pursuant to paragraph 3
of artic¢le B, and

¢) of the date of the entry into force of the Conventicn
parsuant to paragraph 1 of a'fticlé C; and

d) of the dste of receipt by him from an Initial Depositary

and of the cocutents of eny relevant notlification,

The three originals of this Convention, of which the Chinese, .
Inglish, French, Russian and Spanish texts sre equally authentic,
shall after receipt by the Final Depositary remain deposited in the
axchives of the United lations, Duly certified copies of the text
»% this Convention shall be prepared by the Final Depositary. They

nhall be transmitted by him to the Members of the United MHations

th ]

¢ non-member States invited to attend the United Nstions
Uonferonce on the iaw of Treabies, Additional copies shall bz
srovided to the Initial Depositaries for transmission as they

:onglder appropriate.

IN WITNESS WHIREQCF the undersigned, duly authorized, have
Lzned this Conwentieon,

Done in triplicate abt Vienna, thils

2y cf May, One thousand nine hundred and sixty-nine,

002714
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- 25 October 1968

DRAPT_PROVISICNS RECARDING SETTIEMERT OF DISPUTES

UNDER THE CONVENTICH ON THE IAW OF TREATIES

Article 62

/[4ad the underlined phrases to the texh of article 62
as adopted by the Committee of the Whole:_ / '

1, A perty which, under the provisicns of the present
Convention, invokes either a defect in its consent to be bound by a
treaty or a ground for impesching the validity of a treaty,
terminating it, withdrawing from it or sucpending its operation,

must notify the other partiles and the Secretary-General of the

United Nations of its elaim, The notificetion shall indicate the

measuyre proposed to be taken with respect to the treaty and the
reascns therefor.

2, If, after the expivy of a period which, excopt in cases
of special urgency, shall not be lsss than three months after the
receipt of the notification, no party has reised any objecticn, the
party making the notiflcation may caxry out in the manner provided
in article 63 the measure which it has proposed,

3. If, howsever, objection has been raised by any other
party, the parties shall seck a soiuiticn through the means
indicated in Article 33 of the Charter of the United Natlons,

Such objiections shall ba notified to the other parties to the

treaty and to the Seerctary=Genoral of the United Nations,

nﬁrma\t@
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L, Nothing in the foregoing paragraphs ehall affect the rights

S

or obligations of the parties under any provisions in force binding

(,?

- the partles with regard to the sctilcment of disputes,

5. Without preludice to articls 42, tha fach that o Stat
Lt ]

X Lo
e Wi

o]

not previously made the notification prescribed in paragraph 1 shall
o

not prevent it from making such notification in answer to another

party claiming performence of the treaty or alleging its wiolation,

Avticle 62 bis

1, If, after fow months have elapsed from the date of the
receipt of an objection by the Secretery-leneral as provided for

in paragraph 3 of article 62; the party maling the claim gnd the

parey or parties objecting to that cleim have been unable to agree
ont the choice of one of the means of secttlement indicated in - .
Article 33 of the Cherter; the party maling the claim or any pa (Al
objecting to that claim moy notify the Secretary-Goneral that it
desives to have rccouwrse to tho procedures provided in Amnex I %o
- this Convention,
2, 1f, aftar twelve months have elapsed from the date of
roceipt of an objeci:'on by the Secrstary-General as provided for
in paragraph 3 of article 62, the moans of settlement chosen by
the parties has not led to a solution, theparty making the claim o
any party objecting to that claim may, subject to pavegrephs 3 and
L, notify the Secvetary-Beneral that it desirves to have recourse to
the procedures provided in Anncx I %o this Convention.
3. Hothing in the foregoing paragraphs shall affect the

rights or obligations of the parties under any other provisions

SIS 5y

sy
TSP
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in force binding the parties with respsct to the sottlement of
disputes,

Lo Peragraph 2 shall not apply if the pariy maldng the
claim and the party or partiss objecting to thalt claim have agrecd
to have recourse to / conciliation pursuant to other provisions
than those of Amnex I of this Convention, 7 arbitvation or
Judicial sciblement,

5o The Secretary-General shall immediately notify the other
parties tc the tresty of the receipt of a request under
paragraph 1 or 2 abovs,

Armesr T .

16
ettt e

1, The Secretary-General shall invite every State Maowber of
the United Nztions end cvery party to this Convention to nominate
two conciliators, one of whon may be of ibs own nationalily, and

the other of whom shall not be of its own nationality, nor in its

sarvice nor resident in its territory, Conciliators ghall be

persons of high moral character, who possess the qualifications

required in their respective countries for appointument to the

highest Jjudicial officss, or are jurisconculis of recognized
1/

compatence in internaticnal law, =

2.,. The Sseretary-General shall draw up a 1list of the
persons thus nominated, The term of office for conciliabors shall
be for five years. Any State may at any time replece a

e

Slagis

3/ ICJ Statute, Article 2,
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conciliator which it has nominated, provided, however, that though
replaced, conciliators shall finish any cases which they may have
begun, 2/ and further provided that conciliators elected by the
General Assembly to the Commission on Treaty Disputes in accordance
with the following article shall continue to serve on that
Commission for the balance of their terms, Vacancies which may
oceur a2s a result of death, resi uion or any other cause shall
be filled within the shorbest pussible time in the msnner fiyed

3/

for the nominations.,® The tarm of office of conciliators

L)
o
4]
E

appointed to fill vacancies be for five years.
Article 2

1. The General Assembly shall elect twenty-five conclliators
from the list referred to in the preceding arbticle to constitute
the Commission on Treaty Dispubtes,

2. No two mexbers of the Commdssion shall be nationals of
the same Stateo'é/

3. At the clecticn, the eleciors shall bear in mind thab
the persons. to be elected to the Comigsion should individually
poasess the qualifications required and that in tho Commission as
a whole representation of the main forms of civilizsbtion and of the
principal legal systems of the world should be assured, 74

Lo The members of the Commission shall be elected for five

years, They shall be eligibie for z-cmeiectiona
2/ ICJ Stetute, Article 13 (3).

3/ Revised CGeneral Act, article & (3).
L/ I1G Statute, Article 2,

5/ IIC Statute, Article &,

e

Document divulgué en vertu de la Loi sur I'accés & I'information
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50, Vacancles which may arise as a result of death,
resignation or any obher cause shall te filled from the 1list by the
eneral Agsembly at its next regular session, A mamber of the
Conmission elected to replace a momber whose term of office has
not expired shall hold ofiice for the remsinder of his
predecassor's term,

6. The Commission shall take its decisions by majority vote,

:.5-

majority of its members shall constitute a quortm, Subject to
the provisions of this CGenvention, the Commission shall establish
its own procedure.
7. Subject to the approvael of the Ceneral Assembly, the 3
Commission shall be constituted as an orpan of the United Nalions
and shall be anthorized, subject to the provisions of arbticle 10
below, to request advisory opinicns of the International Court of
Justice on legal questions arising within the scope of its
aetivitd es,é/ provided, however; that an advisory opinicn on the

morits of any dispute regarding which recourse is being had to the

procedures provided for in this Annex shall be requested only if ths

&

parties to the proceedings agree theveio

Articla 3
l. When the Secretary-loneral receives a request pursuant
to article 62 bis, bhe shall invite the paritiss o the dispute %o

appoint ccneciliators, Each party may appoint:

=
ality chosen

Q
&
=
=
i‘ﬂ
=
L)
O
¥s
-a)

(a) one concilictor who may hove its

gither from the Commission on Treaty Disputes, or from

the list referred to in article I, or from outside that lict:

e

6/ ety .ﬂrt..Lclc 96 (2) of the Charier,

: o : 002719
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{b) one conciliator not of its owvm nationality chosen from
the Comnission on Treaty Disputes,

2: Should thers be two or morg parties in the same Interest;

ghall, For the purpose of the preceding perezreph, be

7 ol 3
&6 one percy only, Y and may cheose jointly two

conciliators without limitation as to nationality, Any doubt upen

this

point shall be sattled by the Commission on Treaty Disputes,

3. The conciliators chosen by the perties shall be sppointed

o,

within e period of two months after the Secrstary-Ceneral has

received a vequest pursusnt to article 62 bis.

of one

select a Fifth menber of the concilist

Lo The four concillators so appointed shall, within a pericd

montth from the date of completion of their appoiniment

on panel

»
Ll
5
«Q
@
-
[y
&
i
2
)
€
5]
1 O]

o

3

Chairmzn, from among the membsrs of the Comnizsion on Treaby

Disputes.

5. If the appointment of the comeiliators by the parties

has not been made or completed within the time Llimit specified in

pareg

baen

graph 3 above, or if the aprpointment of the chairmen has nect
rmade within the Pims limit specifled in pavagraph 4 above, the

L

Commission on Tresty Disputes shall 111 any remaining vacency oX

vacancies,
Article &

1, The functions of the conciliation panel shall be to
esteblish the facts, to collsct with that object all necessary

7/

" I6J Statute, Article 31 (5),

| ; _ 002720



inforration by means of eaquiry or otherwise and to endeavour %o

promcie a friendly sctilement of t

its examination of the facts, the

A T

suscaptib

terns of sctilem

ray be heard either togeiher or s

Document divulgué en vertu de la Loi sur l'accés & l'information

1e of

bl
cparabaly, 74 Cnce decided upon,

Document disclosed under the Access to Information Act -

E

s dispute, At the conclusion of

panel will attempt to define

T
Vikd

bezing accepted by the partices

the terms of tha proposed sebilement will bs commnicated by the
chairman to the agonts of the partiss west to inform him
within & stated period whsther or not s zccept the proposed
settlement,

2

shall be taken by majority vobe.

3o

Subject to the provi

&

shall establish its own procadure,
Disputes may draw up model mules o

of conciliation panels,

Article 5
Unless ctherwise agree

A5
a4

with the Secretary=fensral,
United Hations Hezdaguartors,

&5 scon as pessible afeer a dispub

The work of the conciliation pansl

public wless a decision to that effech

consent of the parties,

Decislons and recomzendations of the con

Tisions

-

¢iliation panel

e

of this Convention,; the panel

The Commission on Tresty

f procedure for the guidance

23 in consulbtation
ign panel shall meet at
nzirman shall convene the pancl
g has been brought before it,

zhall not be cenducled in

is taken by the penel with

Based on Article 7 of resolution on procedure of internstional
conciliation adopted by the Institut de Uroit International in
196): Annaire de 1'Tnstitub, 49 (1961) Vol, II, page 232.

002721
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Article 7

A perty to tho treaty which has not participated in the

&

- - v
11

ormation of the conciliation panel has the right to intervene in

the procecdings and to present writton and cral stateunents To tix

i

panel,

74

Axbicle &

o

The parties to the dispute shall facilitate the work of the

chall supply

('>

oneilietbion panel, and, in p

greatest possible extent with all relevant decuments and
information, They shall use the moans &t their disposal to all

it to proceed in their territory, end in accordsnce with thel
12w, to the summoning and hearing of witnesses or esperts [ and to
visit the localities in question,
Article 9
1. The panel shall, unless the partiecs agree otherwise,

close iks proceedings within twelve months of its censtituiion,

ct

&

he panel shall dvaw

up &

perties have come to an sgreement and, i

=

of thet agreement, or thet it has been impossible to eifect a
friendly settlement of the disputs, The procig=verbal shall be

smmmniceted without delay to the Sacretary-feneral, to the

«Q

0]

L)
Cemmission on Treaty Disputes and to the parties to the dispute,

e SV I ey

9/ Revised CGeneral Act, arilcle 13; BEurcpean Convention,
article 14,

e 002722
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G

3, If the panel has succesded in effecting a friendly
s&'utleu ent, the procés=verbal shall be confined to a brief statement

of the facts sud of the soluticn reached, If the panel has ot

gucceeded in offecting a Iriendly sotilement; the proces:
ahall ot out fully the factual elements of the dispute and chall

s

have amexed to it & gumery of the wrilien end or al submigsions of

=

:
the parties.

s T - e e, vy
ho Secretaiy-

="

L. ~Unlszsa otherwise agree

- -1 - . L, PR S
Generzl shall publish the procss=verds. period ©
monthe has elapsed from the date on which he vreceived it.

Article 30

omnend to the Jemnission on Trealy
Disputes that the latter request an advisory o pinien from the
International Court of Ju sif:ao

2, In such g case, the time within which the pansl must
slose its proceesdings shall bs extended to three morths

Gourt hes delivered its advisory opinion.

The proceedinge of the panel shall talke place in one or more

i ! i 002723
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Article 12

ho Seceretary-General shall supply the concilistion pansl

&3

Lo
with Cho neseszaary staff,

2. The United Mationas chall provids the premises nocessary
for the work of tha panel £ it mocte in Hew York or Genevae

3¢ During the nrocesdings of the pousl, the conciliators
and the Cheirman shall receive enoluncnts in the amount usually

peid to Secretariat experts, In additicn, the costs of their

Lo
‘_-{-
=
o

travel and their subsistence coshs during the proceedings of
panel shall be defreyed in accordance with the applicable
regulations of the United Nations,

Lo If the conellistion panel moeots away from United Eations
Headquarters, the actual additional costs divectly and indirectly
involved =Q/ shall be defrayed by the Stotes which take part in
the proccedings,

50 The costs of the ccz*ci}.:i tion pancl other than those

referred to in paragiaphs 1, 2 and L of this erticle shall

S

unless otherwise agreed, be divided equally among the United
Hations and the Statss which toke part in the proceedings. The

T .y 3
panzl shall

ghare of these costs to be borne by

's

~

States which intervens in the procsedings pursuant to article 7.
€, [Each State which takes part in the proceedings shall
-3y ils own expenzes.

= e RS saTAS

19/ language from General Assembly resolution 2116 (XX),

IR @Y
T TEEIY

i \ : 002724
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Article 13
L[ Alserpative A 7

1. In the ovent that the coneilistion panel has not
succseded dn effccting a Mriendly scitlement of the dispute, and if
the ra::'tios theosaelves have net agroed, vithin ¢hree months of the
recoipt by t‘rxe parties of the prociz—verbal dravm up by the panel
upon racourse to Judicial settlement or have not otherwise composed
their differences, elther party to the dispute may reguest that the
dispute be referrad to avbitration,

2, ‘The arbitral tribunal shall consist of three membors,
One member shall be appointed by each perty to the dispute., The :
third member, who- shall sct as chairman, shall be appointed by
the two other menbers, _ o

3. Should there be two or more perties in the same intersst, Vil
they shall, for the purpcse of the preceding paragraph, be reckoned
as 6ne party only, and shall choose Jjointly one a;;embéz' of the
arbitral tribunal,

Lo The members of the arbitral tribunel appointed by the
parties shall be so appointed within a pariod of % ‘.,wo months firom
the date of the rsquest to the Secretary-Cenoral. The Chairmen
shall be appointed within a period of two months f{rom the date of
the appointment of the members of the arbitral tribunal appointed
oy the parties,

5, If the chairman or other nambors of the arbitral ]’
tribunal eare not appointed within -‘c.he timg ldmits referrved Yo in

he prece@ing paragraph, the necessary appeintments shall he nade
by the Secretary-Coneral of the United Haltions, ‘{
s

— 2
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4, Vacancies which may occur in the compesition of the

srbitral tribunel as a result of death, resignation or any other

1

cause shall bo filled within the ehortest pessible time in the

memner fixed for the original appointments,.

7. The arbitral tribunal shall eotablish

its own procedure,

The decisions of the arbitral tribunal shall be taken by majority

votes The avard shall be final and bindinge

8, The Secretary-General shall srovide the arbitral tribunal

t+h such assisbanca and facilities as it may regquire.

9, The provisions of article 12 shall apply mtatis mubandis

- the arbitral tribunal, save that the renumeration of

the :

chairman and other meorbers of the £ribunal, on a scale to be

! by the parties, shall be born e by the parties in egual

/_Alternative

cB7
The parties to & proceeding may agree to ask the

denide the dispute as an arbitral © inal, In that case, they

1211 so nobify the pansl and the

it decides unanimously o rary, act in accordance with

tha provisions of Fart IV of The Hague Convention of 18 Octoher

for the Pacific Settlement of International Dispubes.

wm g

3¢ _The arbiiral award shall be final and binding

= SR
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October 24, 1968

From: J. S. Stanford

o ’ (%%rp o’
NOTE TO ¥R. J. A. BEESLEY 20-2- (-6 u‘);ij
e ‘
> e 6)0“

Re: Law of Treaties - Article 5

On the basis of 36 replies, most of which are tentative, we
have an indication of 33 votes against paragraph 2. To this may be
added 13 States which oprosed paragraph 2 at the first session but from
which we have not yet received replies. This gives a projected total
of 46 votes against paragraph 2. Allowing for only 3 sbstentions (there
were 8 abstentions at the first session and we already have replies
indicating 3 sbstentions) these 46 votes would constitute a simple
majority against paragraph 2.

We have an indication of 36 votes in support of a separate
vote on paragraph 2, with only one doubtful and noreopposed among the
replies received to date. To this may be added the 13 “friends" not
yet heard from, which gives vws a projected total of 49 votes in favour
of a separate vote on paragraph 2, again a simple majority.

Of the 18 replies which indicate a position on Article 5 as
a whole if a separate vote is refused, 17 have indicated that they
will oppose Article 5. We need 24 votes to obtain a blocking third,

Of particular interest are the changes of position discldsed
by the replies. Of the 4 States which voted once for and once against
paragraph 2 at the first session, 3 have said they will oppose the
paragraph. The fourth, Austria, is undecided. Of potentially greater
significance is the fact that, of the 17 States which have indicated
they would oppose Article 5 as a whole if necessary, 5 of these are
States which kewe abstained on the vote on Article 5 as a whole at the
first session,.

Stanford.

%;/
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MESSAGE
DATE FILE/DOSSIER SECURITY
s oot /68 20-3-1-6 SECURITE
o ‘ 24 ocT, ; UKCLSSFD.
EM/DE EXTLRIAL OTT / /
NO PRECEDENCE
TR L- LCUTIR
To/A VIGIUA G _ .
INFO CCFEIHAGLL
N BEE
\ SUB/SUJ  U.IL.CGITERE:CE CU THE LL: CF TRUATIES - SECCID SLSSICH
\ PLE/SE R ESERVE A SUITE ALD TUREE SINGLE RCCHS WITH BATH AT BRISTOL
FOR FERIUD APRIL 7 TO LAY 2k, 1969 FOR USE (F CANADIAL DLOLLG.TION OF
TB LfY (F TREATIES. /
> s A
DISTRIBUTION Done in
LOCAL/LOCALE  PLlA.CE DIVISION (TRAVEL SECTICL:IeCORD) DIVISICE PO STAUDARD
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE
S1 v svensron o - - ... A BECSE i
o S S BRI ORDZE LEGAL 2-5406 v o hog BRES 1K - -

EXT i8/8IL (REV 5/64)
(COMMUNICATIONS DIV)
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APPROBATION REPONSE

COMMENTS D SEE ME

COMMENTAIRES ME VOIR
DRAFT REPLY /1

PROJET DE REPONSE l NATURE
MAKE TRANSLATION
FAIRE.........ccooo.n... COPIES TRADUCTION

NOTE AND FILE

D YOUR REQUEST
NOTER ET CLASSER

A VOTRE DEMANDE

D NOTE & RETURN/OR FORWARD
NOTER ET RETOURNER /O FAIRE SUIVRE

IR ot eatime.

cGse 6.&r-128 O, 5.5, 7550%2(-562-8216




Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés & I'information

CONFIDENTIAL
(BY AIR BAG)
Octobor 24, 1968,

Doear Hr. Hershof,
Re: v of Treaties

Thank you for your letters of October 16 concerning the Law of
Treaties. You will havo received by now a copy of our telegram to Vienna
asking them to make reservations at the Bristol., I have taken up with
Finance Division the question of the allowances of the secretary assigned
to the delegation and will let you know when their reply is received.

You have enquired about treaty making by constituent republics
of the USSR other than Eyeloruzsia and the Ukraino. The Sovict development
of the three disarmement treaties to vhich you refer does not indicate that
any member of the Soviet Union other than Byelorussia and the Ukraine has
signed or acceded to any of these trectlies., Byelorussia ard the Ukraine
have themselves not acceded to the lion-Proliferation Treaty.

Vo have no information here whish would indicate that constituent
ropiblics of the Soviet Union other than Byclorussia and tho Ukraine have
becomo parties to troaties with other communist eountries or joined inter-
national organizations consisting only of communist countries, It may be,
however, that more doteiled information on this point would be available
to Ron in llow York, to vhom I am sending a copy of this lotter.

I enclose for your information a copy of a note for Alan Boesley
on the results to date of our canvass for support for the delotion of para.
2 of Article 5. 1 cannot emphasize too strongly that this information is
based on replies most of which are tentative only. However tho outlook
is favourable. :

/2

¥r. Hax H. Wershof, Q.C.,
Canadian Ambassador,
COPENHAGER, Dermark,

ece: Mr. AN.J.Robertson, Permis, N.X,
002731
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-2 - CONF IDENTIAL

We have asked Ron Robertson to discuss with other representatives
of the "old Commonwealth-USA group® and with the WEO generally the guestion
of preliminary consult:tions on the Law of Treaties. I gather from Ron that
everybody has had their hands full with Special Missions and other topics
and that they have not yet really focused on the question of preliminary
consultations concerning the Law of Treaties. As soon as we receive any
definite information on this question we will, of courss, pass it on to you.

Iours sincerely,
9345 I
wﬁsﬁ@o RD

Js Se Stanfnrd.
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FM CLMBOPLAN SEOUL 0OCT24/68 RESTR NO/NO STANDARD

&
TO TT EXTER 1454 PRIORITY DE TOKYO ot PN LD L,;J';;a[‘

FOR UNDERSEC OR GOTLEIB DE HADWEN U‘/LW
I AM SURE YOU ARE AWARE THAT AMBASSADOR TABIBI OF AFGHANISTAN IN s
TOKYO IS PERHAPS THE LEADING AFRO-ASIAN LEGAL EXPERT WHO WILL BE ,{,{‘ﬁ
CONSIDERING LAW OF TREATIES AT THE APPROACHING AFRO-ASIAN AND OTHER /;/;ﬂ/

MTGS ON THE SUBJe. I HAVE SPOXEN TO HIM AT THE CP TG IN KOREA AND HE
IS VERY WELL DISPOSED TO OUR POSITION BUT HE WOULD LIKE TO BE FURTHER
BRIEFED, WOULD YOU WISH TO CONSIDER PROVIDING E¥BE TOKYO WITH ANY
BACKGROUND IT DOES NOT/NOT NOW HAVE FOR THE PURPOSE OF BRIEFING
TABIBI IM THE NEXT FEW WEEKS BEFORE THE AFRO-ASIAN MTG IS HELD.
MY JUDGEMENT IS THAT HE IS YERY RECEPTIVE AND WOULD-WELCOME DETAILS

Rezcoived

GET =2 1568

OF OUR LATEST POSITION.

J

\

w

[ e e .
by Lo gl Liviion

De'::a"n«..__?" i

syt Affqirg

e LI W AT Camenetar

matin.. oot emin: ff . N

o s b2 i =
P | s e mta s

e, forinty b resff < i
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Finanee Division - Travel Section (Mr.McCord)
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Diary
Div.Diary

EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

securny URCLASS IF IED
Sécurité
DATE Cctober 24, 1968

Legsl Divisien

U.N. Conference on the Law of Treaties - Second
S”m. MISSION

NUMBER
Numéro

FILE DOSSIER

OTTAWA 20_3_1 _6

(S

ENCLOSURES
Annexes

DISTRIBUTION

Persornnel Cpers
Division.

Ext. 407D/BIl.

{Admin. Services Div.)

-

The seocond session of the U.N, Conference on the Law of Treaties
will take place in Viemna from Airil 9 to May 21, 1969, It is anticipated
that Cansda which sent a delegation to the first session, will alse send
a delegation to the second session. We further anticipate that the delegae-
tion will consist of the Head of Delegation, twe officers and cne stenographer.
Attached for your information is a copy of our telegram of COctoher 24,

No.1973, to the Canadian Embassy in Vienna regquesting th:st hotel reservations
be made for the delegation. We should like to refer briefly te a problem
which arose in providing stenogrsphic and secretarial services to the
delegation at the first session.

The delegation was without secretarial servieces for the first
two or three weeks of the first session. When it became evident, however,
that this service would be required and could not be provided by the
inbassy in Vienna, a secretsry from the Embassy in Copenhagen was assigned
to the delegstion, Che remained with the delegation for approximately one
month. At the end of that period she was faced with the alternstive of
either returning to Copenhagen or losing the whole of her living allowsnces
if she remained in Vienna for the concluding two weeks of the Conference.
Faced with this choice, the lady in question returned to Copernhagen and
had to be replaced, for the final two weeks of the first session, by
another secretary who was assigned to the delegation from Geneva.

In the interests of the efficient operation of the delegation,
it would be prefersble if the same secretzry could remain with the delega-
tien for the wheole of the second session. We should be grateful if you
could inform us whether there is any way of arranging this without requiring
the secretary assigned #0 the delegation to forfeit the whole of her
allowances for the period of her assigrment.

5 %

BREECIEY
BLEOLE "

Legal DPivision.
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FCTE T0 MR, J. A, BEISLEX

vete on wma;h 2_. uﬂn oalr one mmx_ and noreorposed among the
replies received to dete. To this may be zdded the 13 “Iriends™ not
yot hesrd from, which gives us a m}oﬂd total of 9

~ of a separate vole on parsgraph 2, agein a simple na tye

Cf the 18 replies which indieste o positicn on Article 5 a5
& whale if a separate vole is ld‘ud, 17 have indicsted that they

mmmmnmmmmummazmud
by the nﬁhu. ©f the & Ststes which voted once for and once ageinst
_paragrarh Z ot the firsi session, 3 have ssid they will oppose the '
parsgraph. The fourth, Acvsiris, is undecided, Of petentislly greater
significance is the faet thet, of the 17 States which have indicated
they would oppose Artiele 5 ss & whole Af necessery, 5 of thesc sre
suwwmm.bmmnmmmnmim a8 & vhole at the
nm..-mn,.

- Mr, M, H, Worshot, Co o ;
&'. Ay Wy J, Roblrtlﬂl. Pm. uoro : -
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AFFAIRES EXTERIEURES T
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" T0: 7’71’,,1 :zz‘/“/

EXTERNAL AFFAIRS

10 Under=-Secretary of State for External Affeirs, SECURITY 700NFIDENTI AL
Qttava. Sécurité
FROM Canadian Embassy, Montevideo. DATE October 23, 1968.
De :UMéBER 58
uméro 2
REFERENCE Mo telegram 203 of October 17, 1968, SN
. O\' FILE tJOSSIER_1
] OTTAWA
SuBJECT Law of Treaties Conference. ANS 20-3-1-6
e MISSION \
73 A\
ENCLOSURES £
Annexes
DISTRIBUTION The pessimism expressed in paragraph 2 of my
, telegram under reference was unfounded. Ambassador Ciasullo
\& has telephoned me to say that the Uruguayan Delegation will
"% firmly support the Canadian position on every point,
Chargé d'Affaires a.i.
§S
002736
Ext. 4078 /Bil.

{Admin. Services Div.)
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FM TAVIV OCT23/68 CONFD NO/NO STANDARD

LAW OF TREATIES CONFERENCE-ARTS

TO EXTER S16 PRIORITY

TR
8 i
b %wwif

f “)
B, am
‘Lama

copy

REF OURTEL 827 SEP27

I CALLED ON MERON YESTERDAY TO RECEIVE HIS FORMAL REPLY TO

OUR REPRESENTATIONS.HE SAID THAT HE COULD NOW TELL ME

OFFICIALLY WHAT HE HAD PREVIOUSLY SAID PERSONALLY.IE THAT

ISRAEL WOULD SUPPORT US IN OUR REQUEST FOR SEPARATE VOTE ON TWO
PARAS OF ARTS AND THAT ISRAEL WOULD VOTE AGAINST PARA2.HE SAID
THAT HE HAD NOT/NOT DEALT SERIOUSLY WITH POSSIBLE NEED FOR VOTE
AGAINST WHOLE OF ARTS BECAUSE HE WAS SURE THAT WE SHOULD GET

OUT SEPARATE VOTE AND HE WAS ALSO SURE THAT PARA2 WOULD NOT/NOT
GET NECESSARY TWO-THIRDS MAJORITY.HE BASED THIS OPINION ON
TABULATION OF VOTES AT FIRST CONF WHERE VOTE HAD BEEN 45 IN
FAVOUR OF RETENTION, 34 AGAINST AND 12 ABSTAINING.I FELT HE DID
NOT/NOT DEAL ADEQUATELY WITH MY OBJECTION THAT MANY STATES

WHICH HAD BEEN ABSENT FROM FIRST CONF MIGHT ATTEND SECOND OR THAT
SOME ILL-INTENTIONED GOVT MIGHT TRY TO ORGANIZE VOTES IN FAVOUR
OF PARA2.HE DID HOWEVER SAY THAT HE WAS SURE WE WOULD BE COUNTING
HEADS CLOSER TO TIME OF CONF AND THAT IF ON BASIS OF OUR COUNT
WE WERE STILL APPREHENSIVE HE WOULD BE PREPARED TO RECEIVE
FURTHER REPRESENTATIONS FROM US.HE ASSUMED THAT WE WERE DEVOTING
MOST OF OUR EFFORTS TO MAKING SURE THAT THOSE WHO VOTED NEGATIVE
LAST TIME WOULD CONTINUE TO DO SO AT SECOND CONF.HE ALSO NOTED
THAT IN DEFERENCE TO OUR VIEWS ISRAEL HAD ABSTAINED ON ART5 AS
ve el

002737
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PAGE TWO 916 CONFD NO/NO STANDARD

A WHOLE AT FIRST CONF AND STATED THAT ISRAEL HAD AT THAT CONF

PROPOSED THAT PARA2 BE VOTED ON BEFORE PARAl,WHICH IN ITSELF

IMPLIED SEPARATE PARA BY PARA VOTE.

2.1IF IT DECIDED ON BASIS OF HEAD COUNT THAT FURTHER REPRESENT-

ATIONS ARE NECESSARY I HOPE YOU WILL GIVE ME DETAILED ARGUMENT-

ATION BECAUSE MERON OBVIOUSLY DOES HIS HOMEWORK VERY THOROUGHLY
ROGERS
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FM PSPAN OCT22/68 CONFD NO/NO STANDARD
TO EXTER 1708
REF YOURTEL L945 OCT16
LAW OF TREATIES CONFERENCE:BARBADOS
1 SPOKE TO PM BARROW IN BARBADOS YESTERDAY IN ACCORDANCE YOUR
INSTRUCTIONS.HE SHOWED CONSIDERABLE FAMILIARITY WITH WORK OF CONF-
ERENCE GENERALLY AND SAID HE WOULD DISCUSS WITH HIS ATTORNEY GEN
POSSIBILITY OF BARBADOS ATTENDING PLENARY SESSIONS TO ADOPT ARTICLES
OF CONVERNTION.I OF COURSE LﬁbENTIFIED ISSUE OF SPECIAL CONCERN
TO CDA BUT DID NOI/NOT DELIVER AIDE MEMOIRE WICH PRESUMABLY YOU
WOULD ONLY WISH ﬁ%E IF BARBADOS DECIDES TO ATTEND

MCKINNEY

/,’ ///‘ /0 : 002739
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FM KLMPR OCT22/68 CONFD NO/NO STANDARD ACTION 7ODY
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[

TO EXTER 1240
REF YOURTEL L792 SEP16 AND OURTEL 1164 OCTS
LAW OF TREATIES CONFERENCE ARTICLE 5
FOLLOWING IS TEXT OF A NOTE RECEIVED FROM SPORE MFa DATED OCT14
REFERRING TO AID MEMOIRE WHICH HIGHCOM LEFT WITH MFA OCT1: TEXT
BEGINS: THE MINISTRY OF FOREIGN AFFAIRS PRESENTS ITS COMPLI-
MENTS TO THE OFFICE OF THE HIGHCOM FOR CDA AND HAS THE KONOUR TO
REFER TO THE LATTERS AID-MEMOIRE CONCERNING PARA 2 OF ARTICLE 5
OF THE PROPOSED INTERNATL CONVENTION ON THE LAW OF TREATIES TO BE
ADOPTED IN VIENNA. | |

THE MINISTRY OF FOREIGN AFFAIRS HAS THE HONOUR T0O INFORM THE

| OFFICE OF THE H|GHCOM FOR CDA THAT THE GOVT OF SPORE AGREES WITK
THE VIEWS OF THE GOVT OF CDA AND WILL GIVE EVERY SUPPORT FOR TH
OMISSION OF PARA 2 OF ARTICLE 5 FROM THE PROPGSED INTERNATL CONVENT-
ION ON THE LAW OF TREATIES.TEST ENDS

i
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Tel.Fil 7SS
o1y Diary MESSAGE
' DATE FILE /DOSSIER SECURITY
SECURITE
18 0CT/68 20 3=/ 4
FM/DE EXTERNL OTT 39/ Gt CONFD |
NO PRECEDENCE
NAIRO ‘? ¥
TO/A - I~ 75 ROUTINE &)
INFO =
BEE  GURTEL 836 0CTOBER 16 /
/
SUB/SW |\ OF TREATIES (DNFERENCE
"42(
) Ao 5 %9

FORWAED BY AIRMAIL

1114944994459

IN VIEW OF KENYA'S STRONG SUPPRT OF PARAGRAPH 2 OF ARTICLE 5, WE WILL BE
PARTICULARLY INTERESTED IN LEARNING WHETHER KENYA WILL SEEK TO OPPOSE A
MOTION FOR A SEPARATE VOTE ON PARAGRAPH 2 AT ¥COMD SESSION.
THIS POINT YOU SHOULD STRESS THAT CANADA HAS NO WISH TO INTERFERE WITH
PARAGRAPH 1 OF ARTICLE 5 AND WE WOULD SEEK DELETION OF WHOLE OF ARTICLE 5
ONLY IF SEPARATE VOTE ON PARAGRAPH 2 WERE REFUSED,

2. ADDITIONAL COPY OF "FEDERALISM AND INTERNATIONAL RELATIONS®™ GOING

IN DISCUSSING

———— =T ==

DISTRIBUTION
LOCAL/LOCALE NO STANDAKD
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE
SI0. ke S A S 0.5 n A..A. BiE
rssisis 0 o STAIFORD 3 Lo everrm LEGAL 2-5406 W»..?@Y
EXT 18/8BIL (REV 8/64) 002742

(COMMUNICATIONS DIV)
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ACTION E §
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e

— el
——————

FM MVDEO OCT17/68 CONFD NO/NO STANDARD

IS ,
TO TT EXTER 203 DE NY g 3 (= |

; \ \\ _
REFYOURTEL L8@2 SEP16 |\ e e

LAW OF TREATIES CONFERENCE
TODAY MADE APPROACH AS INSTRUCTED TO AMBASSADOR CAISULLO,
LEGAL ADVISER OF MINISTRY OF FOREIGN AFFAIRS.LATTER SEES NO/NO

POSSIBILITY THAT URUGUAY WILL CHANGE ITS OPPOSITION TO PARA2 OF
ARTICLE 5 AND IS QUOTE CERTAIN UNQUOTE IT WOULD SUPPORT SEPARATE

VOTE ON THAT PARA VOTING AGAINST.HE HAS PROMISED FIRM ANSWER
AFTER STUDYING AIDE MEMOIRE AT WHICH TIME HE HOPES TO TELL ME
URUGUAYS DEL MAY TAKE ON ARTICLE 5 AS WHOLE IF SEPARATE VOTE ON
PARAS DENIED.HIS PERSONAL VIEW IS THAT IN THAT CASE IT SHOULD
NOT/NOT VOTE AGAINST INCLUSION OF WHOLE ARTICLE.
2 .EXPERIENCE HERE SUGGESTS THAT I MAY HAVE DIFFICULTY GETTING
ANYTHING MORE POSITIVE THAN THIS BUT I WILL TRY AND WILL REPORT
LANGILLE
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Document disclosed under the Access to Information Act -

File JSs : - : i
Diary Tel. File Document divulgué en vertu de la Loi sur l'accés a l'information
; lmmm MESSAGE
[ DATE FILE/DOSSER T SECORTY
0 i >l 3 ;
EXTERNL OTT h6 00T, /68 k= O
FM/DE 3 o> et CONFIDENTIAL
PQRT OF SPAIN NO PRECEDENCE
TO/A 1=945 IMMEDIATE
INFO

AN ISP I

BEE  YOURTEL 1648 OCTOBER 11

SUB/SUJ 1AW OF TREATIES ONFERENCE: BARBADOS

ASSUMING HIGHCOM WILL BE CALLING ON P.M. BARROW TO DISCUSS OTHER MATTERS

DURING HIS VISIT TO BARBADOS, HE SHOUID ALSO EXPRESS HOPE OF CANADIAN

GOVERNMENT THAT BARBADOS WILL BE ABLE TO ATTEND AT LEAST THE LAST FOUR

WEEKS OF CONFERENCE, I.E., APRIL 23 to MAY 21 WHEN CONFERENCE WILL BE

MEETING IN PLENARY TO ADOPT ARTICLES TO BE INCLUDED IN CONVENTION. WE

DON'T REPEAT DON'T COMSIDER IT DESI' ABLE TO GO BEYOND THIS,. W

o o -

Received

OCT 17 1968

In Legal Division
Department of External Affairs

SRR X ON T

Eﬂ?ﬂ%e NO STANDARD
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE G
R R I SRR R e G S Sl NS R R e L | (L R P L B ] ‘g“‘f“ﬂﬁw ...................
............. J-45 wSTAMFORD/ZS. . - eevem LEGAL 2=5406 Mo.. CARIRVA..

EXT 18/BIL (REV 8/84)
(COMMUNICATIONS DIV)
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FM BRU OCT16/68 CONFD

TO EXTER 1950

INFO HAGUE

REF YOURTEL L918 OCT11

LAW OF TREATIES CONFERENCE-LUXEMBOURG

AIDE-MEMOIRE PRESENTED AND ORAL REPRESENTATION MADE BY BEDARD 5

PM OCT14 TO RETTEL,HEAD OF PROTOCOL AND LEGAL ADVISER MFA,TO WHOM
COPY OF WHITE PAPER QUOTE FEDERALISM AND INTERNATL RELATIONS
UNQUOTE WAS ALSO GIVEN.

2.ALTHOUGH ACKNOWLEDING LUXEMBOURGS PARTICULAR INTEREST IN CONFERENCE
OF THIS KIND AIMED AT LAYING DOWN GENERAL PRINCIPLES OF INTERNATL
LAW,RETTEL COULD NOT/NOT SAY FOR SURE WHETHER MFA WOULD BE IN
POSITION TO SEND REP AT SECOND SESSION AS THIS WOULD TAKE PLACE AT
T IME WHEN LUXEMBOURG WOULD BE DEEPLY INVOLVED IN EEC MTGS.AS THEIR
NUMBER OF EXPERTS IS EXTREMELY LTD,THEY MIGHT NOT/NOT BE ABLE TO
SPARE ANYONE FOR VIENN.HE NEVERTHELESS ASSURED US THAT HE PERFECTLY
UNDERSTOOD AND APPRECIATED CDAS AS WELL AS THE LARGE MAJORITY OF
FEDERAL STATES POSITION ON ARTICLE 5 OF DRAFT CONVENTION.ALTHOUGH
HE COULD NOT/NOT COMMIT MFA AT THIS POINT HE WAS CONVINCED,SHOULD
LUXEMBOURG SEND A REP TO VIENN,HE WOULD UNDOUBTEDLY WISH TO VOTE
ALONG WITH OTHER TWO MEMBERS OF BENELUX,IN PARTICULAR BELGIUM.HE
ASSURED US HE WOULD LET US KNOW EARLY NEXT YEAR WHAT DECISION MFA
WOULD TAKE CONCERNING LUXEMBOURG EVENTUAL PARTICIPATION.
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CANADIAN EMBASSY AMBASSADE DU CANADA

CONFIDENTIAL

Prinsesse Maries Allé 2,
1908 COPENHAGEN V, Denmark,
October 16, 1968.

SO Bujtle ]
- o o e
Dear Joe, 1?ar—},mﬂuw

Re: Law of Treaties e

I am reporting in a numbered letter on the results of
the representations we made to the Danish Foreign Ministry
pursuant to your Circular Letter of September 10,

The following point occurred to me while I was talking
with Professor Serensen. The third paragraph of the draft
Aide Memoire enclosed with the Circular Letter called attention
to the danger, if paragraph 2 of Article 5 is retained, that
"it would be possible to maintain that members of federal States
are entitled in international law to join international organiz-
ations on the same basis as recognized sovereign States,provided
only that the federal constitution purports to confer the
international status which would be necessary to meet the conditions
of membership".

I presume that some of the constituent republics of the
Soviet Union other than Byelorussia and the Ukraine have become
parties to treaties with other Communist countries and perhaps
o] have even joined international organizations consisting only of
(5 Communist countries. It would be useful to have a little
l information on these points.

What would be even more interesting would be to know
whether any of the republics other than Byelorussia and the Ukraine
have signed in Moscow any of the three world-wide treaties that
have been opened to "all States" and that have multiple depositaries.
Nﬁ I refer of course to the Test Ban Treaty, the Outer Space Treaty
and the Non-Proliferation Treaty. If any of the other constituent

.
,«v‘ff/ o i .o 02
|  Recsived

TOMR  S7TANEIRD |

0CT 25 168 ;[

J-S- Stanford,Esq.’ In Ln]al DH’ISQ{} © pre———
Legal Division, department of External Affairs | FROM REGISTRY.
Department of External ATfairs; - - = . |
OTTAWA, Canada | 0T 22888 § |
: ]
£ Cis SREIL WY 3 "

cec: Ron Robertson, . !
PERmS’ N.Y. - K § ‘- V
L8 _STBareed 002748

2% A0



okt

Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Lof sur I'accés a l'infermation

CONFIDENTIAL

2

republics have signed any of these three treaties in Moscow,
that fact would strengthen our argument that the retention of
paragraph 2 would encourage the undesirable possibility quoted
above.

This information, at least in relation to the three
treaties, should be readily available in New York if it is not
in Ottawa, I am therefore marking a copy of this letter for
Ron Robertson in New York in case you decide to ask him to do
a little discreet research.

Yours sincerely,

L]

Af\ = [_.,-_;" G [-_\5\
M.H. Wershof.
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. EXTERNAL AFFAIRS

10The Under-Secretary of State g Lf ;lﬁﬂmw CONFIDENTIAL
for External Affairs - OTTAWA Shchritd

e DATE October 16, 1968
™ The Canadian Ambassador,Canadian Embassy, o

s COPENHAGEN e /S i

Rittes” Our Letter No. 457 of September 23, 1968 i

FILE DOSSIER
OTTAWA

SUBJECT i
Sujet Law of Treaties Conference « Article 5. 3~ —b

MISSION
2> A
1

ENCLOSURES
Annexes

I reported in my Letter No. 457 that I had left the
Aide Memoire with the top political official of the Ministry
of Foreign Affairs, Mr., Oldenburg, in the absence of Professor
Serensen, the Legal Adviser. Professor Serensen returned brief-
ly to Copenhagen on October 15 and I was able to discuss this
subject with him.

DISTRIBUTION

Helsi
g 2. He confirmed without hesitation that he personally

and the Foreign Ministry are in complete agreement with the
Canadian Government position. He said that Denmark will vote

(if a procedural vote is required) in favour of taking a
separate vote on paragraph 2 of Article 5., If a separate vote
on paragraph 2 is takeny Denmark will vote for its deletion.
Furthermorey if we fail to obtain a separate vote on paragraph 2,
Denmark will vote against Article 5 as a whole.

Oslo

Stockholm

3 Professor Serensen volunteered the information that
Mr., Oldenburg (whose position corresponds to that of the
Deputy Under-Secretary in Ottawa) was in full agreement with
the Canadian position.

4, I asked Professor Serensen whether the approval

of the Minister of Foreign Affairs would be required to confirm
the Danish position. Professor Serensen replied in the negative =~
the matter would not be submitted to the Minister, as the senior
officials in the Ministry were in agreement and there is-no

reason to seek a Ministerial decision. Although I did not say

so to Professor Serensen, I suspect that the matter may end up

on the Minister's desk in the event of the Soviet Government
making formal representations in favour of the retention of
paragraph 2 of Article 5.

, 5 I shall make a note to recheck with Professor Serensen
4 a few weeks prior to the opening of the Second Session of the
; Conference.
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AMBASSADE DU CANADA

CANADIAN EMBASSY

/0\\ Prinsesse Maries Allé 2,
1908 COPENHAGEN V, Denmark,
October 16, 1968,

CONFIDENTIAL e me S’Wf’f‘/‘; ’Ji
EROM REGISTRY, | !
20 -2-/-( |
L, ot 22198, ||
2> | } -
oo R iﬁt! IARGED QUL
B 1
Dear Joe T : =
1 Law of Treaties 24 fféﬁ//{a

I was glad to receive our Delegation's report some
time ago. It seems to me to be pretty clear and helpful,
although as you said a title-page should have been included.
Why not add one even now?

In raising the following points I am not assuming that
I will again go to Vienna. It will no doubt be some time before
that question is submitted to higher authority.

ﬁ}x Are the dates fairly well settled as April 9 to May 21?
zﬂa”‘"ﬁ I suggest that the Embassy could be asked any time to book
= rooms at the Bristol beginning Monday,April 7 and ending May 23
; or 24, Hopefully there will be two officers and one stenographer
in addition to the Head of Delegation. It would be helpful
if Finance Division could so arrange matters that one lady
} from a European post could work for the whole period without
wu/’u l losing the whole of her allowances.

!

W)

& Vallat suggested in London Telegram 4538 of Sept. 17
that preconference consultations be held in London and Paris
as was done early in 1968, My own view is that the "old
Commonwealth-USA" meeting would be much more useful to us if
it did not”immediately precede the WEO meeting in Paris as was
the case last time. If one month could separate the first
meeting from the second, there would be time for reconsideration
[ of important points in Ottawa after the Commonwealth-USA meeting
. and before going on to the WEO. Of course such a separation

“ P means more expense and inconvenience for some participants but

A‘J)-J sesel

J.S. Stanford, Esqg.,
Legal Division,

Department of Ext airs X B WIM/V oD,
OTTAWA. ! Recew*cﬁ Iuﬁa g, ' f 1—4

'~ 0CT 23 1968

—~ : ‘ In Le-zl Division 2
Yepa-tment of External Affsirs
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s .

I think it would be worth it. If there is to be a one
month gap, the first meeting need not necessarily be in
‘ London - Washington might be favoured.

"
¢
:ﬁj\z;j This brings me to the main substantive source

of trouble (other than Article 5). Have you - and Beesley
and Gotlieb - had a chance to review the sad story of

Part V of the Draft Convention and the question of settle-
ment of disputes? We need to decide of course how strongly
Canada feels on these questions. What is even more difficult,
if we don't feel too strongly as Canadians, is the question
whether we are to stand fimmly with the USA and UK if they

are determined to battle to the end.

Yours sincerely,

\ : 4
}\L" e U3 -2 > L\f

Max Wershof
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10 The Under-Secretary of State SECURITY
4 for External Affairs, OTTAWA \Bd\f)) S e LR
\ DATE
FROM The Canadian Embassy October 15, 1968
£ DJAKARTA, Indonesia ERINE : /
REFERENCE v ’%
kit Your letter L737(M) of September 10
and your telegram L777 of September 13, BILE DOSEIER
OTTA_\NA
S Law of Treaties Conference - Article 5, A~ 3—/.~¢
MISSION
/3
ENCLOSURES
Annexes
In accordance with your instructicns, I requested
IRTRIVIION an appointment with the Secretary General of the Ministry of
Foreign Affairs, Mrs, Artati Marzuki, who, because of her pre-
occupation with the Sabah issue, asked me tc see the Ministry's
Legal Advisor, Miss E.H. Laurens., I therefore called on Miss
Laurens on Octocber 11.
TISLAMABAD 23 I reviewed in detail with Miss Laurens the points

. .
P~
Ni=

pox ‘J.;t‘__,u‘l

Ext. 407B/Bil

International Relations",

of Article 5 at the First Session.

set out in your letter and telegram under reference, Her pre-
liminary reaction to our request for Indonesian support in
favour of the omission of proposed paragraph 2 of Article 5
was that perhaps paragraph 2 was capable of amendment to meet
Canada's apprehensions., I reiterated that, for the reasons
set out in the aide-memoire, Canada was of the view that the
present paragraph 2 should be omitted from the Convention to
be adopted in Vienna. Miss Laurens made no further comment

on this point and undertook to give us a considered reply after
the Ministry had studied the aide-memoire.
interest in knowing more about the practice of states concerning
the treaty-making capacity of a member of a federal state and
asked me to leave with her the publication "Federalism and

She expressed

3 I had an opportunity to mention to Miss Laurens in
passing that the Soviet Union and its allies are the most
active supporters of paragraph 2 as presently drafted. She
evoked some surprise, but made no specific comment. She indi-
cated that she intended to review the record of discussions

She also said that the

e Article in gquestion at the first session.
it would also be helpful for background information to know
which other federsl states, particularly in Asia, support
Ca.nada's position on paragraph 2 of Article 5,

Ministry might wish to consult "other countries" on the subject,

,j.}-i:t she did not specify them. In this connection, it might
= - -
]

be useful for us to know the voting pattern of countries on

I think that

vos/2
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7 We conveyed to Miss Laurens the sense of paragraph

11 of your letter concerning the African-Asian Legal Consul-
tative Group, which is scheduled to meet in Karachi in January
next, She thought that the Draft Convention was on the agenda,
but was not certain that Article 5 was specifically listed

for discussion, ©She suggested that this could be ascertained
from the Pakistani authorities who are responsible for preparing
the agenda., I reaffirmed that we were not seeking to have the
matter raised at the meeting.

De Miss laurens promised to let us know in due course

who will represent Indonesia at both the Karachi meeting and
\\\ the Second Session of the “Law- of Treaties Conference,

\v\_ ?‘?& 25 /'))/w o et ﬂf’éj__,{‘

R.E. Branscombe,
Chargé d'Affaires, a.i.
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