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PIRST DISCUSSTON DRAFT

TEXT

1. This Act may be cited as the

Children and Young Persons Act.

2. In this Act,

e

|

AN ACT RESPECTING CHILDREN AND YOUNG PERSONS

EXPLANATORY NOTES

Recommendation 6 states that "The

title of the ‘Juvenile Delinquents

Act! should be changed to ‘Children

and Young Persons Act!"

This change of terminology, in the

view of the Committee, represents an ~

attempt to eliminate the stigma that

ettached to the expression "Juvenile

Delinquents",

(See paragraph 88 of the Report)

NOTE:

Throughout these notes, the "ReportTM

referred to is The Report of the

Department of Justice Committee on

Juvenile Delinquency (1965). The

"Committee referred to is the

Department of Justice Committee.’

The "recommendations" referred to

are those contained in paragraph 35

of the Report (See ch. XIV, at page

283 et seq.) The "paragraphs"

referred to are paragraphs in the

Report.

oocoo
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INTERPRETATION

| BEXT

“adjudication” means any

finding of a Juvenile Court

coneerning whether an infor-

mation has been proved or

whether a child or young

person, as the case may be,

is or is not a child offender,

a young offender or a

violator, and includes an

order made pursuant to

section 24 .
;

(2), "ed judicatory hearing" means

any hearing to determine

whether the allegations of an

information are supported by

(a preponderance of) evidence

and whether a child or young

person should be adjudged to

be, as the case may be, a child

offender, a young offender, or

a violator:

Nadult" means a person who is

seventeen years of age or

mores

“ehild" means any boy or girl

who is ten (or twelve) years

ef age or more and is under

the age of fourteen.

EXPLANATORY NOTES

The Report stated that the minimum

age should be specified as 10 or,

at most, 12, with the possibility

of a flexible or variable minimum

age. It was recommended that this

minimum age be the subject of |

discussion between federal and

provincial governments.

e000
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INTERPRETATION

TEXL EXPLANATORY NOTES

(4) (Cont'd) (See recommendation 7, and also

paragraphs 111, 11) and 116).

This section, as drafted, does not

provide for flexibility, because the

recommendation for a uniform

minimum age of responsibility and

that for a variable minimum age are

in conflict.

This recommendation concerns. the

minimum age of criminal responsibil-

ity; it implies that section 12 of

the Criminal Code would have to be

amended, If it is not amended to

conform with the above minimum age,

it would operate to the effect that

children between the ages of 7 and

the new minimum age (10 or 12) would

be subject to the full rigors of the

adult courts, his cannot be. the

intention of the Committee, and,

consequently, section 12 of the

Criminal Gode would require an

amendment raising the age of

criminal responsibility. to whatever

minimum age is adopted by this

section.

In relation to the same problem,

recommendation 8 of the Report

recommends that section 13 of the

Criminal Code should be abolished.

eoaod

005007



(4)

(5)

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

INTERPRETATION

TEXT

(Gont'd)

Nohild offender" means a

child who commits an offence,

EXPLANATORY NOTES

That section provides that

"No person shall be convicted of an

offence in respect of an act or

omission on his part while he was

seven years of age or more, but under

the age of fourteen years, unless he

was competent to know the nature and

consequences of his conduct and to

appreciate that it was wrdng."

Raising the age of criminal responsi-=

bility to the same level in both the

Criminal Code and the revised Act, ,

and making the new Act applicable

throughout Canada would have the

effect of bringing all juveniles,

proceeded against for offences, into

the juvenile courts.

This in turn‘raises the question as

to whether section 13 of the Criminal

Gode would any longer be necessary.

The Committee recommended its repeal,

See comments below concerning the

"young offender", The "child

offendér" would be treated slightly

differently from the “young offender:

for instance, he would not he subject

to having his case waived to the

ordinary criminal courts, and he would

be subject to a less severe disposi-=

tion, as in the case of fines.

(See Paragraph 150).
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INTERPRETATION

TEXT EXPLANATORY NOTES

(6) “court of appeal" means In recommendation 60, concerning the

(a) in the Province of right of appeal, the Committee

Ontario, the Court states that “the accused should have

| of Appeal; a direct right of appeal to the court

of appeal."

Present section 37 provides that. the

appeal shall be toa Supreme Court

Judge, with a further appeal to the

Court of Appeal.

In para. 275 of their report, the

members of the Committee do not

define "Court of Appeal", This

section adopts the definition that

is given by the Criminal Code,

section 2 (9), in view of the

following comment made by the

Gommittees

“Adoption of the scheme we propose

would permit important questions of

law to be decided by the one

tribunal whose pronouncements apply

throughout the Province",

The court of appeal as defined by

the Criminal Code is that tribunal.

(b) in the Province of

Quebec, the Court of

Queen's Bench, appeal

Side;

(c) in the Province of Nova

Seotia, the Appeal

Division of the Supreme

Court 3

005009
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INTERPRETATION

TEAT

(6) (Gont'd)

(a)

(h)

(i)

(9)

(1)

in the Province of New

Brunswick, the Court of

Appeal, otherwise known

as the Appeal Division

of the Supreme Courts

in the Province of ©

British Columbia, the

Gourt of Appeals

in the Province of Prince

Edward Island, the Supreme

Court 3

in the Province of Manitoba,

the Court of Appeal 3

in the Province of

Saskatchewan, the Court

of Appeal3

in the Province of Alberta,

the Appellate Division of

the Supreme Courts

in the Province of Newfound-

land, the Supreme Court,

constituted by two or more

of the judges thereof;

in the Yukon Territory, the

Court of Appeal; and

in the Northwest Territories,

the Court of Appeal.
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INTERPRETATION

TEXT

“defendant” means ay child

or young person or adult

against whom proceedings are

instituted under this Act.

"disposition" means any order

concerning a ehild or young

person, as the case may be,

adjudged to be a ehild offender,

a young offender or a violator,

pursuant to paragraph (d) of

section 57.

ty judge" or "the judgeTM or

"suvenile court judgeTM means

a judge of a juvenile court.

"juvenile courtTM means any court

duly established under any pro-

vineial statute for the purpose

of dealing with children and.

young persons under this Act.

er specially authorized by

provincial statute, the Governor-

in-Council, or the Lieutenant-

Governor in Council to deal with

children and young persons under

this act.

Municipality" includes the cor-

poration of a city, town, village,

county, township, parish or, other

territorial or local division of

a province, the inhabitants of

which are incorporated or are

entitled to hold property collect-

ively fer a public purpose.

EXPLANATORY NOTES

Adapted from present section 2(b)

of the Juvenile Delinquents Aet.

Copied from section 2(26) of the

Criminal Code.
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INTER PRETATION

TEXT

"offence" means any act of

commission or omission

contrary to the Criminal

Code or to any statute or.

to any provision of any

statute of the Parliament

of Canada or of the

Legislature of a Province

named in the Schedule,

which Schedule may be

amended from time to time

by proclamation of the

Governor=-in=-Council

(a) by adding thereto any

statute or any

provision of any statute

of the Parliament of

Canada or of the

Legislature of a

Province, or

(b) by deleting therefrom

any statute or any

provision of any statute

of the Parliament of

Ganada or of the

Legislature of a

Province.

EXPLANATORY NOTES

The Report recommended the abolition

of the offence of delinquency, set

out in section 3(1) of the present

Act. (See recommendation 11, and

also paragraph 1116).

The Report recommended distinguish=

ing between offences of greater and

lesser degrees. An offence econsti-

tuting a violation of the Criminal

Code or "provisions of other federal

or provincial statutes as are from

time to time designated by the

Governor-in-Council" would be con-

Sidered to be an offence of greater

degree, (See recommendation 12, and

also paragraph 19).

Section 28(5) of the new

Interpretation Act was looked at in

drafting this definition,

By section 28(29) of the new

Interpretation Act, "province"

includes the Yukon Territory and the

Northwest Territories.

By section 28(18)- of the new

Interpretation Act, "legislature"

includes the Lieutenant-Governor-ine

Council and the Legislative Assembly

of the Northwest Territories, the

Commissioner in Council of the «

Yukon Territory and the Commissioner }

in Gouncil of the Northwest

Territories.

@.000
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INTERPRETATION

TEXT

"probation officer" means

any probation officer duly

appointed under the

provisions of any provincial

statute or of this Act.

"yrosecutor" means the

Attorney General or, where

the Attorney General does -

not intervene, the person

who institutes proceedings

to which this Act applies,

and includes counsel acting

on behalf of either of them.

"territorial division" includes

any province, county, union of

counties, township, city, town,

parish or other judicial

division or plate to which the

context applies.

EXPLANATORY NOTES

Present section 2(1)(j) of the

Juvenile Delinquents Acts

The Committee recommended that a

Grown Attorney be in attendance

in proceedings in the juvenile

court, There was no specific

recommendation that he conduct

the proceedings.

(Recommendation h9)..

This definition taken from section

2(33) of the Criminal Code indi-

cates that the prosecution should

ordinarily be conducted by counsel

acting on behalf of the Attorney

Generals the informant or. his

counsel may act in default of the

Attorney General's intervention,

This definition has been copied

from Section 2(39) of the Criminal

Code.

ooo
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INTERPRETATION

TEXT

"training school" means

any reformative institution

for children or young

persons duly approved by

provincial statute or by

the Lieutenant Governor-

in-Council in any province,

and includes such-.an

institution in a province

other than that in which

the committal is made, when

such institution is other-

wise available.

"young offender" means a

young person who commits an

offence,

"young person" means any

boy or girl who is fourteen

years of age or more and is

under the age of seventeen.

.

+

i

EXPLANATORY NOTES

Recommendation 75:

"The expression 'tindustrial school!

' should be replaced by the tern

‘training school!", (See also

paragraph 312).

The Report indicated that a

distinction should be made between

"offenders" on the basis of age.

The "young offender" could then be

subject to treatment somewhat

different from that accorded to the

“child offender”, This would be

apparent in the disposition

provisions, and in the waiver of

jurisdiction provisions, for

example. (See paragraph 150).

The Report stated that the maximum

age should be uniform throughout

Canada and should be set at 17. i7

year olds would not, therefore,

ordinarily come under the jurisdic-

tion of the Act.

(See recommendation 9, and also

paragraphs 132 and 136 of the Report)

@eo00
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INTERPRETATION

TEXT | EXPLANATORY NOTES

“violation” means any Ks noted above, the Report rec- ~

act of commission or

omission contrary to any

statute of the Parliament -

of Canada or of .the

‘Legislature of a Province

that is not included in the

Schedule, or of my by-law

of any municipality, or any

regulation or ordinance.

ommended distinguishing between

offences of greater and lesser

degrees. An offence other than one

as described above (under the

definition of offence) would be

considered an offence of lesser

degree. This would include any

other offence, "whether against a

federal or provincial statute, a

municipal by-law, or a regulation

or ordinance",

(See recommendation 12, and also

paragraph 119).
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INTERPRETATION

, TEXT EXPLANATORY NOTES

(20) "violator" means a young A "violator" would have committed

person or a child who an offence of a lesser degree, and

commits a violation. ‘would not be subject to all the

means of disposition to which an

"offender" would be subject.

(See recommendation 12, and also

paragraph 19).

The Report made no mention of

distinguishing between "violators"

on an age basis, Presumably it was

thought that there was no need to

distinguish between "violatorsTM

under the age of 1h, and those over

the age of 1h.

The Report did not speak of, or

recommend, the term "violator":

it simply referred to the term

"violation", The term "violator"

is being used with some misgiving,

and will be replaced if and when

a more appropriate term can be

found.
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APPLICATION

TEXT EXPLANATORY NOTES

3. (1) ‘Every child or young person See the notes opposite Section 2(12)

commits an offence who commits

an aet contrary to the provisions

of the Criminal Code or to the

provisions of any statute set out

in the Schedule.

(2). Rvery child or young person See the notes opposite section 2(19)

commits a Violation who commits”

an act contrary to any statute of

the Parliament of Canada or of

the Legislature of a Province

that is not ineluded in the

schedule, or to any by-law of

any municipality, or to any

regulation or ordinance.

(3) Every child or young person

who commits an offence ora

violation shall be dealt with as

hereinafter provided.

eoooao
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PHILOSOPHY

TEXT

lh. Where a child or young person

has been adjudged a violator, a

child offender, or a young offender,

as the case may be, he shall be

dealt with not in a punitive manner,

but as a child or young person

requiring help and guidance and

proper supervision.

EXPLANATORY NOTES

This provision has been adapted

from section 3(2) of the present

Juvenile Delinquents Act, which

reads:

“Where a child is adjudged to have

committed a delinquency he shall be

dealt with, not as an offender, but

as one in a condition of delinquency

and therefore requiring help and

guidance and proper supervision."

The gist.of this section is very

much that of the one that follows,

and may be redundant.
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TEXT

(1) This Act shall be liberally

construed to the end that its

purpose may be carried out,

namely, that the care and custody

and discipline of a child or young

person adjudged to be a violator,

a child offender or a young

offender shall approximate as

nearly as may be that which

should be given by its parents,

and that, as far as practicable,

every such child or young person

Shall be treated not as a

criminal, but as a misdirected

and misguided child, and one

needing aid, encouragement, help

and assistance.

(2) Where the provisions of this

Act are inconsistent with the

provisions of any other Act of the

Parliament of Canada, the provisions

of this Act shall prevail.

HXPLANATORY NOTES

This provision is a slight modifica-

tion of section 38 of the present

Juvenile Delinquents Act, which is:

"This Act shall be liberally con-

strued to the end that its purpose

may be carried out, namely, that the

care and custody and discipline, of

a juvenile delinquent shall approx=-

imate as nearly as may be that which

should be given by its parents, and

that as far as practicable every

juvenile delinquent shall be treated,

not as a criminal, but as a mis-

directed and misguided child, and

one needing aid, encouragement, help

1929, c.l6, s. 38."

It is implied in the Report that

and assistance.

this section should be retained.

In paragraph 191, the Committee

stateds

"We agree with the philosophy ex-

pressed in section 38 of the Aet.

The difficulty has not been in the

basic philosophy of the Act but in

the failure of society to give to

the juvenile court adequate resources

with which to fulfill the aims of

that philosophy."

005019
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LIMITATION PERIOD

TEXT EXPLANATORY NOTES

6. (1) Wo general provisions Present section 5(1) of the

providing a time limit for Juvenile Delinquents Act re-drafted.

making a complaint or laying The Committee made no recommendation

an information in respect of on this point. The time limit

offences punishable on summary concerning the proceedings against

conviction shall apply to any : adults will be dealt with in the

proceedings under this Act - Part of the Act concerning adults.

against a child or young person.

| (2) The provisions of the Criminal | Present section 5(2) of the

Code prescribing a time limit for Juvenile Delinquents Act.

the commencement of prosecution for ' The relevant offences are;

indictable offences apply, mutatis 157 corrupting children

mutandis, to proceedings under 18) procuring

this Act. 156 householder permitting

defilement

155 parent or guardian procuring

defilement

1h5 (1)(b) illicit sexual inter-

course with female employee

1 seduction under promise of

marriage.
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| JURISDICTION

hh. TEXT EXPLANATORY NOTES

ON GENERAL

= os ee ee ee ee ee ee ee ee
T° (1) ‘Subject to sections 52 and

53, a court or judge has exclusive

jurisdiction in proceedings con-

cerning any offence or violation,

alleged to have been committed by

any child or young person, includ-

ing cases where, after the alleged

offence or violation was committed,

the young person has passed the age

of 17 years.

(2) -Notwithstanding any provision

in this Act, the juvenile court

has no jurisdiction over any person

21 years of age or more, and has

no jurisdiction to make an order

affecting any person beyond his

_ twenty-first birthday.

8. Except where otherwise provided

in this Act, the venue for proceedings

under this Act shall be in the court

having territorial jurisdiction where

the child or young person is found,

or his place of residence, or where

the alleged offence or violation

occurred.

This section is intended to cover

the subject matter of section l} in

the present Juvenile Delinquents Act.

Examples of similar provisions in

American Statutes are: -

Standard Juvenile Court Act (model

Act) section 83 Oregon h19.h76.

The last part of this provision is

in accordance with recommendation

27 and paragraph 186 of the Report.

Recommendation 27 states:

"Tn no case should the juvenile

court have the power to make an

order affecting a young person

beyond his twenty-first birthday."

There is no provision concerning

venue in the present Juvenile

Delinquents Act. There are

sections similar to this in the

American legislation examined: for

example, Minnesota 260.1213

Tllinois 2=6(1).

Section hih(a) of the Criminal Gode

was looked at in drafting this

section.
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JURISDICTION

TEXT

WAIVER. TO JUVENILE COURT FROM

A SUMMARY CONVICTION COURT

9. Where a person who is over the age

of sixteen years but under the age of

eighteen years is before a summary

conviction court pursuant to Part XXIV

of -the-Criminal Code, such court may,

on its. own motion, or on application

by the Crown, at any time before
{ .

sentence, order such person to be taken

before the juvenile court, if it. appears

to such court that, having regard to the

character of the person and the circum-

stances surrounding the commission of

the offence, such order is for the good

of the person and the interest of the

community o

EXPLANATORY NOTES

This section is intended to

implement recommendation 22. It

contemplates a referral from an

ordinary court to a juvenile court

in cases where young adults slightly —

over the age limit (seventeen years

of age) are charged with "less

serious offences", Recommendation

22 refers to "appropriate cases”

“without suggesting any criterion.

Actually, the recommendation is to

adopt "some such procedure as @

means of achieving more flexibility

in dealing with offenders who are

only slightly over the juvenile age

otherwise provided by law."

Paragraph 179 of the Report notes

two recommendations:

1) "that legal provision should be

made to permit the judge or magis=

trate who is trying an offender

between the ages of sixteen and

eighteen, if he considers the

accused to be a young person who

might to his advantage be dealt with

in the juvenile court, to deal with

him according to the powers conferred

under the provisions of the Juvenile

Delinquents Act",

(The Archambault Commission 1938).

@eoag
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JURISDICTION

THAT EXPLANATORY NOTES

2) "that a magistrate be given the

power to remit a case to the juvenile

court where the offence falls within

a class consisting of certain less

serious offences and where the

accused has no previous convictions,

and further, that the magistrate be

empowered, in his discretion, to

remit the case only on application

by the Crown which application must

be made after arraignment and before

plea".

(Ontario Magistrates' Association,

1962)

The Committee did not indicate which

of the approaches it favoured, stat-

ing as follows;

"We content ourselves with recommend-

ing that the proposals of the

Archambault Commission and of the

Ontario Magistrates! Association

Committee be studied with a view to

adopting one, or perhaps even both,

as a means of securing more flexibil-

ity in dealing with offenders of the

age of seventeen = that is, those

who are the one year older than our

proposed juvenile age."
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JURISDICTION

EXPLANATORY NOTES

It is quite difficult to define what

is per se, a "less serious offenceTM.

The criminal law distinguishes

between indictable and summary

conviction offences, This distinction

indicates, for all practical purposes,

the appreciation of Parliament of the

gravity of an offence, Tt is felt

that the offences that are punishable

on summary conviction are the less

serious offences referred to by the

Ontario Magistrates, However, there

are offences in the Criminal Code and

other federal statutes that can be

tried on indictment or on summary

conviction. In such cases, the Crown,

in its discretion, decides how the

accused is to be prosecuted, The

election as to the procedure applice

able depends in practice on the

circumstances of the offence,

This section adopts the criterion of

indictable versus::‘summary conviction

offences. The referral from the

ordinary court to the juvenile court

would apply only if the alleged

offence may be punishable on summary

conviction.

oeoo°0
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JURISDICTION

TEXT . EXPLANATORY NOTES

9. (Cont'd) The offences are:

S,. 54 assisting deserter

56 resisting execution of process

57 offences to R.C.M.P.

67 wnilawful assembly |

81 prize fight

8 concealed weapon

85(2) possession of silencers for
firearms ,

86 pointing firearm

87 offensive weapon at public

meeting

88( 2) (3) =89-90-91 firearms

111 personating peace officer

123 advertising reward

158 indecent acts

159 nudity

160 causing disturbance

161(2)(3) disturbing religious

worship

162 trespassing at night

163 offensive volatile substance

16h vagrancy

175 obstructing executing of
warrant

176(2) found in

183. transporting to bawdy-houses

213 attempt to commit suicide

226 smoke screen on vehicle

239(1) venereal disease

307 fraudulently obtaining food

and lodging

308 witcheraft

315(2) indecent phone calls

¢000
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JURISDICTION

EXPLANATORY NOTES

341 false employment record

3h false billing

3147 ‘personation at examination

356 falsely claiming royal warrant

362 unlawful use of military

uniforms

366 intimidation

367 employer refusing to employ

member of union

369 issuing trade stamps

373 mischief where damage not over

$50.00

378 false firealarm

379(2) interfering with saving of

wreck

380(1) interfering with marine

signal

383 interfering with boundary lines

386 cruelty to animals

387 cruelty to animals

388 keeping cock-pit

389 transportation of cattle

390(2) obstructing search of vessel

397 fraudulent use of slugs

399 defacing current coin

hoo(2) printing likeness of bank-

note

Some offences may be prosecuted

either by indictment or summary

conviction.

These offences are:

15. obscenity

186(3) nonesupport

221(1) criminal negligence

ooeo
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JURISDICTION

EXPLANATORY NOTES

221(2) hit and run

221(4.) dangerous driving -

222 driving while intoxicated

223 impaired driving

225(3) driving while disqualified

226A dangerous operation of vessels

231(1) common assault

360(2) transactions public stores

316(1)(b)(c) threats

350 to 354 incl, trade mark offence

358 secreting wreck

363 military stores

365 breach of contract

In such cases, it is incumbent upon

the prosecutor to determine whether

the offence shall be prosecuted by

way of indictment or by way of

summary conviction. Where the Crown

does not determine the applicable

mode -of prosecution, the magistrate

does, In these offences, the Crown

would thus have a discretion. whereby

it could prevent the young adult

from being referred to the juvenile

court by merely choosing to prosecute

nen

him by way of indictment, Where the

Crown elects to proceed by way of

summary conviction or where the

offence is only a summary conviction

offence, the referral is up to the

summary conviction court, either

proprio motu or on application by

the Crown.

ee06g
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TEXT BXPLANATORY NOTES

9. (Cont td) - ° The proposed section gives the

summary conviction court the power

to make an order of referral at any

time before sentence, This provision

is at variance with the proposal of

the Ontario Magistrates Association.

It is thought that the summary con-

viction court should be given the

opportunity to make such order with

full knowledge of the circumstances

of the case. Under this provision,

the summary conviction court may have

commenced trial and realize sometime

during the trial that the case is fit

for a juvénile court, It would then,

considering the good of the child

and the interest of the community, be

in a position to make such order,

This provision is in accordance with

the proposal of the Archambault

Commission.

It is to be noted that this section

does not comply with the Ontario

Magistrates! recommendation in two

other respects.

(1) The discretionary power of the

court is not restricved to an

application by the Crown.

Indeed, the Crown may, as noted

above, exercise its discretion

and proceed by indictment, where

there is an alternative mode of

trial forthe offences listed

above. . e008
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JURISDICTION

(2)

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

There is no direction concerning

the absence of previous convic-

tions. Such a direction exists

in present section 638 of the

Criminal Code. It has-been so

much criticized that its repeal

is now under consideration,

Furthermore, it would appear

that the inquiry that the

summary conviction court may

conduct as to the character of

the accused should inform him as

to the advisability of a referral

order,
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TEXT JURISDICTION EXPLANATORY NOTES

SECTION 4.21(3) OF THE CRIMINAL CODE |

10. (1) Where the judge has This sub-section is adapted from

adjudged the information to section )21(3) of the Criminal Code.

have been proved against a Recommendation 68 of the Report

child or young person and - states that the principle of section

such child or young person h21 of the Criminal Code should

Signifies in writing before apply in relation to juveniles.

the judge his intention to See also paragraph 293 of the Report,

admit the facts concerning The offence or violation referred to

an offence or violation that he could be an offence or violation

is alleged to have committed in | against a provincial statute. The

Canada. outside the province in effect of this provision would be

which he is brought before that that a court in one province would

judge , if the offence is not an have jurisdiction to make an adjud-

offence mentioned in sub-section ication concerning an offence or

(2) of section 13 of the Criminal violation against a statute of

Gode, and the Attorney General or another province, Of course there

Deputy Attorney General of the. would be no such jurisdiction with-

province where the offence. or out the consent of the Attorney

violation is alleged to have been General or Deputy Attorney General

committed consents, the judge has of the other province.

jurisdiction to make an adjudica-

tion with respect to the alleged

offence or violation, and to make

any disposition provided for in

this Act that he deems appropriate.

e000

005030



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

JURISDICTION

TREAT EXPLANATORY NOTES

SEGTION 21 A OF THE CRIMINAL CODE

10. (2) Where the judge has adjudged This sub-section is adapted from

~

the information to have been

proved against a child or young

person, and such child or young

person signifies in writing before

that judge his intention to admit

the facts concerning an offence

or violation he is alleged to have

committed in some other place in

the province in which he is brought

before that judge, if the offence

which he is alleged to have

committed is not an offence men-

tioned in sub-section (2) of

section 13 of the Criminal Code,

the judge has jurisdiction to

make-.an adjudication with respect

to the alleged offence or violation,

and to make any disposition provided

for in this Act that he deems

appropriate.

section h214 of the Criminal Code.

While the Report makes no mention

of this section, presumably the

same principle applies as to section

421(3).

@0086
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JURISDICTION

TREAT EXPLANATORY NOTES

10, (3) No writing that is executed This sub-section is copied from

by a child or young person sections h2l(l), and 21A(2) of the

pursuant to sub-section (1) or — Criminal Code.

sub-section (2) is admissible Section 1,21(3) and 21A(1) are

in evidence against him in any “special jurisdiction" provisions

criminal proceedings. of the Griminal Code that have been

specifically adapted to this Act.

Other "special jurisdiction”

provisions, such as section 19

(offences committed on water, during

journeys, on aircraft, etc.),

section h20 (offences committed on

' territorial waters), l21(1)

(offences committed entirely within

one province), 21(2) (libel in a

newspaper), 22 (offences committed

in territorial divisions), h23

(offences committed not in a

province) have not been adapted to,

and included in, this Act, It is

thought that they can be referred

to as they are, and do not need to

be specifically adapted to this Act.

It is submitted that, by virtue of

Section 27 of the new Interpreta-

tion Act, (Section 28 of the old

Interpretation Act) they would be

made to apply to any offence against

the laws of Canada,

oeo0@0
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TEXT

11. Every judge in the exercise

of his jurisdiction under this Act

has all the powers of a magistrate.

EXPLANATORY NOTES

Present Section 6(1).

The juvenile court judge is hereby

given the authority of two or more

justices of the peace. Sections

2(22) and 25 of the Criminal Code.

Subesections (2) and (3) of present

section 6 are omitted in this Act.

Subesection (2) gives the juvenile

court judge all the powers and

duties, with respect to juvenile

offenders, vested in, or imposed on

a judge, stipendiary magistrate,

justice or justices, by or under the

Prisons and Reformatories Act. Sube

section(3)safeguards the discretion

of the juvenile court judge as to

the term for which he may commit a

juvenile delinquent.

While some provisions of the Prisons

and Reformatories Act conflict or

duplicate the provisions of the

proposed Act (for example, sections

26, 27, 28), it is submitted that no

specific reference to the Prisons

and Reformatories Act should be

necessary, in view of the fact that

the proposed Act purports to deal

fully and comprehensively with the

time and place of detention of

offenders, and in view of section

5(2) of this Act.

@sa68

005033



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

= 0

POWERS OF JUDGE AND COURT v-

TEXT , . . EXPLANATORY NOTES

11. (Cont'd) The powers of the juvenile court

judge need not be supplemented by

the Prisons and Reformatories Act.

Of course, the Prisons and Reform-

atories Act will continue to apply

to young offenders referred to the

ordinary courts for both trial and.

sentence.
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POWERS: OF JUDGE AND COURT

TEXT

12. Every judge has the same power

and authority to preserve order in

a court over which he presides as

may be exercised by the superior

court of criminal jurisdiction of

the province during the sittings

thereof.

EXPLANATORY NOTES

Present section 36(1) of the Juvenile

Delinquents Act gives the juvenile

court the same powers and authority to

preserve order in court as are

exercised by any court in Canada,

Although the present wording has

apparently created no difficulty,

the proposed section departs from it,

adopting instead the wording of

section 26 of the Criminal Code,

which was discussed in Re Hawkins,

1965, 53 W.W.R. 06, where it was

held by Branca, J., of the. Supreme

Court of B.C. (in chambers) that

section 26 gives a magistrate,who is

not a court of record, statutory

authority to punish for contempt of

court committed in facie. Where the

provincial law creating a juvenile

court declares such court to be a

court of record, the proposed section

adds nothing to the inherent power

which such court already possesses

to deal with contempt in facie. On

the other hand, the proposed section

is useful in cases where a magistrate

acts as persona designata = since

such magistrate does not then

constitute a court of record,
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POWERS OF JUDGE AND COURT

| TEXT EXPLANATORY NOTES

| 13. (1) A court may make rules of Recommendation 52, paragraph 272,

: court not inconsistent with this This section is adapted from section

Act or any other Act of the 2h of the Griminal Code.

Parliament of Ganada concerning

matters that fall within the

ambit of this Act.

(2) Rules under sub-section (1)

may be made

(a) generally to regulate the

duties of the officers of the

court and any other matter

considered expedient to attain

the ends of justice and carry

into effect the provisions of

the law3

(b) to regulate the practice and

procedure in the courts;

(c) to formulate policy directives

concerning intake, detention,

case selection, adjustment, or

any other matter which the

court deems expedient to

regulate.

(3) No rule under this section

shall be in force or valid in a

Province or territorial division

thereof unless approved by the

Attorney General of the Province.

eeooe
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POWERS OF JUDGE AND COURT

TEXT

1h. Every judge may enforce the

due execution of a lawful process or

order issued by him under this Act

by the means provided by the law for

enforcing the execution of the process

of other courts in like cases.

15, (1) The clerk of a court has power

ex officio to administer oaths.

(2) The clerk of a court has

power, in the absence of a judge,

to adjourn any hearing for a.

definite period not to exceed ten

days, except where a child or

young person is being held in

detention otherwise than by order

of a judge consequent to a

detention hearing.

(3) Where a child or young person

is brought before the Court, it is

the duty of the clerk of such

court to send, or cause to be

served, under the supervision of

a judge, all notices.as may be

required by this Act, and also to

notify the probation officer or

chief probation officer in

advance where any child is to

appear before the court for any

hearing under this Act.

EXPLANATORY NOTES

Present section 36(2) of the

Juvenile Delinquents Act slightly

modified.

Present section 11(1).

The 10 day period is adopted from

section 11(1) of the present Act.

It is arbitrary and could be changed.

Present section 11(2) modified by

providing, in addition to the duty

concerning notice to a probation

officer, the duty concerning all

notices required by the Act.
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POWERS OF JUDGE AND COURT

TEXT EXPLANATORY NOTES

16. (1) Where an adjudicatory hearing This section is adapted from

is commenced by a judge and such section 698 of the Criminal Code.

judge dies, or is, for any reason,

unable to continue the hearing,

another judge for the same

territorial division may act in

the place of the judge before

whom the hearing was commenced.

(2) A judge who, pursuant to sube

section (1), acts in the place of

a judge before whom an adjudicatory

hearing has been commenced

(a) shall, if, pursuant to sube

section (1) of section 56, .

an adjudication has been made,

proceed with the case in the

manner provided by section 57,

Or ,

(b) shall, if no adjudication has

been made pursuant to sub-

section (1) of section 56,

commence the adjudicatory

hearing again.

(3) Where a probation order is made

concerning a child offender, a young

offender or a violator by a judge who

thereafter dies or is, for any reason,

unable to act, another judge for the

same territorial jurisdiction may

make an order under section 63,

section 6) or section 65, as the

case may be,
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POWERS OF JUDGE AND COURT

TEXT

17. Under no circumstances under this

Act can a court or a judge order costs

to be paid by a child or young person.

EXPLANATORY NOTES

This provision is intended to

implement the principle set out in

recommendation 70, and in paragraph

296.

Present section 22(1) of the Juvenile

Delinquents Act implies that such an

order is possible.

This section is included here in

order to make sure that the

principle is not forgotten. If the

Act is self-contained, no mention of

it would be necessary; it would

suffice not to give the court the

power to order costs. |

Alternatively, should it be desirable

to impress the principle on the

judges, this section should be

included under the disposition part

of the Act.
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TEXT | PROCEDURE EXPLANATORY NOTES

18, (1) Anyone who arrests a child

or young person without a warrant

shall forthwith deliver that

child or young person to a peace

officer and the peace officer shall

deal with such child or young

person in the manner hereinafter

provided.

This provision is adapted from

section l38(1) of the Criminal Code.

In paragraph 211, the Committee,

referring to section 38(2) of the

Criminal Code, recommended that a

Similar provision be made in this

Act. This specific point was not

dealt with expressly by the

Committee. It is suggested that,

for the sake of completeness, it

might be useful, since anyone may

arrest without warrant a person whom

he finds committing an indictable

offence (3h). . or whom he

believes on reasonable and probable

grounds has committed a criminal

offence and is escaping or pursued.

(4.36). It could be questioned

whether such power of arrest should

extend to children and young

offenders, It is submitted that

such power should be maintained

under the Act.

Indeed, a child or a young person

found committing a theft, assault,

etc., should be liable to immediate

arrest by anybody.
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TEXT PROCEDURE:

ARREST

18. (2) A peace officer who receives

delivery of and detains a child

or young person who has been

arrested without a warrant, or

who arrests a child or young

person with or without a warrant

shall, without delay, take or

cause to be taken such child or

young person before the juvenile

court.

Document disclosed under the Access to Information Act’
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EXPLANATORY NOTES

This is adapted from section h38(2)

of the Criminal Code and complies

with the principle of present

section 8(1), which requires all

cases to go to the juvenile court.

The purpose of this sub-section is

two-fold:

1) to provide for prompt production

of the child or young person before

the courts 2) to provide that such

production shail be made to the

juvenile court. As noted above, it

combines the principles. set out in

section 138(2) of the Criminal Code

and in section 8(1) of the present

Juvenile Delinquents Act, respective-

ly. Should the expression "without

delay” be too demanding on the police,

the word "undue" could be added.

Recommendation 37 states that the

law should make it clear that there

is an obligation on the authorities

to bring promptly before the court

young persons who ere being dealt

with under federal legislation

relating to juveniles,
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PROCEDURE

TEXT

19. A police officer shall bring

to the attention of the court or

judge every child or young person

whom he believes on reasonable and

probable grounds has committed an

offence,

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

This section is intended to

implement the principle set out in

paragraph 197(1) of the Report.

It is one of the principles stated

by the Committee as a means of

avoiding the "dangers of arbitrari-

ness and lack of harmony between

the goal sought by the legislator

and the practices followed in

administering the law",

(Recommendation 32)

At page 12 of the Report of the

Couchiching Conference on Justice

and the Juvenile, April 16-18, 1967,

appears the following comment:

"It was felt that Section (1) of

Paragraph 197 of the Report was

completely unworkable from an

administrative point of view as

well as being unnecessary". |

The principie is inciuded in this

discussion draft for the purpose

of focusing attention on the issue.
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TEXT PROCEDURE

INF ORMAT ION

20. (1) A judge may receive an

information from anyone who,

upon reasonable and probable

grounds, believes that a child

or young person has committed

an offence or a violation, and

he may issue, where he considers

that a case for so doing is made

out, a summons or warrant to

compel the child or young person

to attend before the juvenile

court.
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EXPLANATORY NOTES
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INFORMATION |

20. (2) A judge has exclusive There is no recommendation concern-

jurisdiction to receive an ing the subject matter of this sub-

information under this section. section. Present section 8(1)

indicates the court before which the

child must be taken, without mention-

ing what court may issue a summons or

a warrant, If the juvenile court is

to perform a useful screening function,

it should have exclusive jurisdiction

over the laying of informations

against juveniles. This is a mere

extension of the principle of present

section 8(1), which requires that all

cases where a child is arrested with

or without a warrant be taken before

the juvenile court. Present section

8(1) states further that if a child

is taken before a justice upon a

summons or under a warrant, or for

any other reason, it is the duty of

the justice to transfer the case to

the juvenile court. Impliedly, the

justice has, under present section

8(1), the power to issue a summons

or warrant. Under the proposed

section, the justice has no jurisdic-

tion to receive an informaticn. In

other words, he has to refer to the

juvenile court the persons seeking to

lay an information. This exclusive

power of the juvenile court is

necessary in view of the recommended

eaaos
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INFORMAT ION

20. (2) (Cont'd)

(3) An information laid under

this section shall allege that

the chila or young person has

committed anywhere an offence

or a Violation that may be dealt

with in the province where the

juvenile court judge has juris-

diction, and that the child or

young person

(a) is or is believed to be,

or

(b) resides or is believed to

reside,

within the territorial juris=

diction of the judge.

(i). An information that is laid

under this section may be in

Form o2.. »
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EXPLANATORY NOTES

provisions concerning informal

adjustment, in-cases where, after

a preliminary conference, it would

appear that the laying of an infor-

mation is not necessary.

(See paragraph 267).

Recommendation 53, and paragraph 258

eall for a standard form of infor-

mation, This sub-section is adapted

from section 1.39 of the Criminal

Code.
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PROCEDURE

LRAT

SUMMONS TO CHILD OR YOUNG PERSON.

Contents

21. (1)

(a)

(>)

(a)

(2) A summons may be in Form .3..

K summons shall

be directed to the child

or young persons

set out briefly the offence

or violation in-respect of

which an information is

laid against that child or

young person;

.Pequire the ‘child or young

person to appear at a time
a

and place to be stated

therein, and | .

state clearly that the child

or young person to whom the

summons is directed has the

' pight to be represented by

counsel,
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EXPLANATORY NOTES

Adapted from section h1(1) of the

Criminal Code.
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PROCEDURE

TEXT

SUMMONS TO CHILD OR YOUNG PERSON

Service by Mail

21. (3) A summons directed to a

child or young person may be sent

by mail to that child or young

person.

EXPLANATORY NOTES

Service by mail is not provided for

in section hl of the Criminal Code;

however, this is now done in at

least some juvenile courts, Po

require personal service in the

first instance would put the courts

to expense and trouble, It would

probably create a personnel problem

immediately, as some courts might

not be able to cope with the extra

work. The principle of service by

mail should be discussed,
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PROCEDURE

TEXT

SUMMONS TO CHILD OR YOUNG PERSON

- Personal Service

21. (h)

to Whom a summons has been mailed

If a child or young person

does not appear at the time and

place stipulated in the summons

mailed to him, a second summons

may be issued by the judge, which

shall be served by a peace officer

or other person designated by the

judge, who shall deliver it

personally to the child or young

person to whom it is directed,

or, if that child or young person

cannot conveniently be found,

shall leave it for him at his last

or usual place of abode with some

inmate thereof who appears to be

at least seventeen years of age.

EXPLANATORY NOTES

This provision for personal service

is adapted from section )1(3) of

the Criminal Code.

In the Criminal Code, service is to

be carried out by a peace officer.

In this draft, “or other person

designated by the judge” has been

added, since some courts have

service made by their own employees.

e#eee
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PROCEDURE

TEXT

WARRANT

22, (1) A warrant shall

(a) name or describe the child

or young person:

(b) set out briefly the offence

. or violation in respect of

which an information is made

against that child or young

person;

and

(ec) order that the child or young

person be arrested and brought

before the judge who issued

the warrant, or another judge

for the same territorial

jurisdiction, to be dealt with

by such judge.

(2) A warrant remains in force

until it is executed, and need not

be made returnable at any particular

time.

(3) A warrant that is authorized in

this Act shall be signed by the judge

who issued it, and may be directed

(a) toa peace officer by name;

(b) to a peace officer by name and

all other peace. officers with-

in the territorial jurisdiction

of the judges or

(c) generally to all peace officers

within the territorial juris-

diction of the judge.

EXPLANATORY NOTES

This provision is adapted from

section l2(1) of the Criminal Code.

Adapted from Section hh2(2) of the

Criminal Code,

This section is adapted from section

hh3 of the Criminal Code.

eagoe
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PROCEDURE

TEXT a EXPLANATORY NOTES

WARRANT © | | a

23. (1) A judge may issue a warrant Adapted from section hhh of the

in Form .5. for the arrest of a Criminal Code.

child or young person, notwith- |

standing that a summons has al-

ready been issued to require

the appearance of the child or

young person.

(2) Where:

(a) service of a suumions is

proved and the child or

.young person does not

. appear, or |

(b) it appears that a summons:

cannot be served because

. the child or young person

is evading service,

a judge may issue’ a warrant of

arrest.

005050



|
|

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

- k7 -

PROCEDURE

TEXT EXPLANATORY NOTES

EXECUTION OF WARRANT

2h. (1) A warrant may be executed Adapted from section lh5 of the

by arresting the child or young Criminal Code.

person

(a) . wherever he is found within

. the territorial jurisdiction

of the judge by whom the

warrant was issued, or

(b) wherever he is found.in

Canada, in the case of a

fresh pursuit.

(2) A warrant may be executed by

a person who is

(a) the peace officer named in

the warrant, or

(b) one of the peace officers to

whom it is directed, whether

or not the plase in which

the warrant is to be executed

is within the territory for

which the person is a peace

officer.
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PROCEDURE

TEXT

ENDORSEMENT OF WARRANT

25, (1) Where a warrant for the

arrest of a child or young person

cannot be executed in accordance

with section 2h, a judge within

whose jurisdiction the child or

young person is or is believed to

be shall, upon application, and

upon.proof on oath or by affidavit

of the signature of the. judge who

issued the warrant, authorize the

execution of the warrant within

his jurisdiction by making an

endorsement, which may be in

Form .@. , upon the warrant.

(2) An endorsement that is made

upon a warrant pursuant to sube

‘section (1) is sufficient

authority to the peace officer

to whom it was originally

directed, and to all peace

officers within the territorial

jurisdiction of the judge by whom

it was endorsed, to execute the

warrant and to take the child or

young person before the judge

who issued the warrant.

EXPLANATORY NOTES

This provision is adapted from

section hh7 of the Criminal Code,

It should cover the subject matter

of section 17(3) and (lL) in the

present Juvenile Delinquents Act.

cece
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PROCEDURE

| TEXT EXPLANATORY NOTES

NOTICE TO PARENTS

26. (1) Where a summons directed toa Section 10 of the present Juvenile

child or young person has been Delinquents Act is concerned with

issued by a judge, notice of such - notice te parents and guardians.

summons directed to the parent The first part of section 10(1) is

or guardian of such child or as follows:

young person shall be issued by "Due notice of the hearing of any

the judge who issued the summons. charge of delinquency shall bs

served on the parent or parents or

the guardian of the child,.....%

What constitutes a "notice" or

"service" thereof is not defineds

however, it was the opinion of the

Supreme Court of Caneda in Gerald

Smith and Her Majesty the Queen

[19597 S.¢.R. 638, that a letter

written by a probation officer to

the father of a child did not

constitute such notice, even though,

during telephone conversaticns

between the probation officer and

the child, the father acknowledged

having received the letter,

(2) Where a child or young

person is being detained pending

an adjudicatory hearing, notice

of such hearing, directed to the

parent or guardian of such child

or young person, shall be issued

by the judge.

oceo
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PROCEDURE

TEXT EXPLANATORY NOTES

NOTICE TO PARENTS |

26. (3) The notice issued pursuant The Committee recommended that

to subesections (1) and (2) shall notice be the responsibility of

(a) be in writings the judge. (Paragraph 253).

The Report stated that the form of

{b) state the name of the child Se

notice should be specified.

or young person concerning

(Recommendation 533; also paragraph

25h).

whom an information has been

received by the judge, and

who is the subject of a

summons issued by the judge

or who is being detained

pending an adjudicatory

hearings

(ce) be directed to the parent or.

guardian of the child or

young person who is the subject

of the /summons issued by the

judge, or who is being detained

pending an adjudicatory hearing;

(d) set out briefly.the offence or

Violation in respect of which

an information has been

received concerning such child

_or young person;

¢



26, (3)

(e)

(f)
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PROCEDURE

TEXT EXPLANATORY NOTES

(Gont td)

require that one or both

of the parents, or the

guardian, appear with the

child or young person

named in the notice at the

time and place stated thereins

inform the person or persons

to whom it is directed that

a failure to comply with the

notice may constitute contempt

of court 3

“Power should also be given to the

Court to order the attendance of

both parents where it appears to the

Court that there is a conflict

between the parents of the child as

to the course to be followed by the

parents in relation to the child or

where, in the opinion of the Court,

the disposition of the Court would

be likely to give rise to conflict

between the parents.! (Report of the

Couchiching Conference, p. 26)

This provision is made pursuant to

recommendatiors 86 and Sh, and para-

graphs 255, 256 and 356 of the Report,

Penal sanctions against parents are

considered appropriate where the

parents do not cooperate with the

court.

Section 1h of this discussion draft

provides that every judge may enforce

the due execution of a lawful process

or order issued by him under the Act,
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PROGEDURE

tf meTEXD EXPLATATORY NOTES

| 26. (3) (Cont'd)

- .(g) Have attached to it a copy

of the summons concerning

. the child or young person

, with whom one or both parents,

or the guardian, are required

: : . to appear, if a summons has j

been issued; and

: (h) state clearly that the child Recommendation 50 and paragraph 2h9

' or young person named in the _ are to the effect that the notice to

notice has the right to be parents and gvardians should state

represented by counsel. that the child is entitled to be

‘represented by counsel,

26. (4) A notice under this section The Report recommends a standard
\ . ,

may be in Form 7, , form of notice, Recommendation 533

also paragraph 25).

26. (5) In lieu of personal service This provision for service by mail

in the first instance, a notice | is thought to be desirable to lessen

issued under this section may be the administrative burden on the

sent by mail to the parent or juvenile courts.

guardian to whom it is directed,
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(6) If the parent or guardian

to whom a notice pursuant to

this section has been mailed does

not appear with the child or the

young person named in the notice

at the time and place stated

therein, a second notice shall be

issued by the judge, which shall

pe served by a peace officer or

other person designated by the

jud&éy who shall deliver it

personally to the parent or

guardian to whom it is directed,

or, if that person cannot

conveniently be found, shall

leave it for him at his last or

usual place of abode with some

inmate thereof who appears to be

at least seventeen years of age,

(7) here the parent or guardian

of a child or young person appears

before the court with the child

op young person, the judge may

Gispense with notice under this

section.

Document disclosed under the Access to Information Act
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HAPLAVAPTORY TOTES

Adapted from l1(3) of the

Criminal Code,

This sub-section is intended to cover

those situations where a child or

young person is apprehended at night

and brought before the court the next

morning.. In such cases, it is the

practice of the police or the courts

in at least some jurisdictions to

give the parents notice by telephone,

fo require written notice in such

cases would slow up the edministra-

tion of justice.

eos
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PROCEDURE

“TEXT | EXPLANATORY NOTES

NOTICE TO A FRIEND OR RELATIVE

27. (1) ‘Where the whereabouts of The Committee recommended that

the parents or guardian of a this sort of flexibility concerning

child or young person are not notice should be written into a new

known, or where, in the opinion Acts

. of a judge, notice to the (Recommendation 52, and paragraph .

parents or guardian requiring 25h) .

their attendance at court would

constitute an undue hardship,

the notice provided for in

section 26 may be dispensed with,

and the judge may, in his dis-

cretion, issue a notice ofa

hearing concerning a child ‘or

young person directed to a friend

or relative of the child or young

person, who may appear with such

child or young person.oe ee ee ee ee ee ee ee ee ee ee ee ee eS #
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PROCEDURE

TEXT EXPLANATORY NOTES

NOTICE TO A FRIEND OR RELATIVE

27. (2) The notice issued pursuant to

sub-section (1) shall

(a) be in writings

(b) state the name of the child

or young person concerning

whom an information has been

received by the judge, and

who is the subject of a

summons issued by the judge,

or who is being detained

pending an adjudicatory hearing;

(ec) be directed to a friend or

relative of the child or young

person who is the subject of

the summons issued by the judge,

or who is being detained pending

an adjudicatory hearings

(d) set out briefly the offence or

Violation in respect of which

an information has been received

concerning such child or young

persons

(e}) state that the friend or relative

to whom the notice is directed

may appear with the child or

young person named in the notice

at the time and place stated

thereings

eeeoe
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PROCEDURE

27. (2) (Cont ta) |

(f) “have attached to it a. copy

of the summons concerning

the child or young person

with whom the friend or _

relative may appear, if

| such summons has been |

issued; and

(g) state clearly that the child

or young person named in the

notice has the right to be

represented by counsel,

27. (3) A notice under this section

may be in Form Be

27. (4) A notice issued under this

- gection shall be sent by mail to

the friend or relative to whom

it is directed,

EXPLANATORY NOTES

eee

. _,,- Document disclosedunder the Access to Information Act
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INFORMAL ADJUSTMENT

TEXT

INFORMAL ADJUSTMENT

28. (1) Where, under section 20, a

judge is satisfied that there is

evidence or belief upon which an

information could reasonably be

-received, he may authorize a

probation officer to confer in

a preliminary conference with

the child or young person

believed to have committed an

offence or a violation, his

parents, guardian, or other

interested persons, concerning

the advisability of laying the

information, and with a view to

adjusting such cases without the

laying of an information.

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

Recommendation 58 and paragraph 269.

The Committee stated that the SN

practice of making informal adjust-

ments, which the courts have

developed without the sanction of

the law, should continue within a

limited degree and under precise

legal control, In paragraph 268,

arguments in favour of permitting

informal adjustment are set out.

The New York Statute is said by the

Committee to be an acceptable

solution to the problems presented

by informal adjustment. The section

here is largely inspired by section

73h. of the New York Statute and by

section 3-8 of the Illinois Statute.

However, the Committee suggested

that the law should provide that

informal adjustment be permitted

only (1) where the police investiga-

tion indicates clearly that an

offence has been committed (2) where

the substance of the complaint is

admitted by the child and (3) where

the express consent of the parents

is obtained. In all cases, the

efforts to effect informal adjustment

should be limited to a period of not

more than two months

eocoe
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INFORMAL ADJUSTMENT

TEXT

28. (1) (Cont'd)

28. (2) Where a child or young

person is detained, the holding

of a preliminary conference

under this section shall not have

the effect of prolonging the

detention of such child or young

person beyond the period permitted

by section 29.

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

The limitation period is implemented

in subsection(6) and conditions (2)

and (3) are implemented in subsection

(7).

The first condition is embodied, with

i modifications, in sub-section (1):
4

it is thought that, if the judge is

satisfied that an information may be

received, this implies that an

offence has been committed, The

judge may order a preliminary

conference only in cases where an

information could be received: i.é.,

in cases where the judge is satisfied

that the allegations of the person

seeking to lay an information ars

reasonably grounded,

e@oc é
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INFORMAL ADJUSTMENT

TEXT EXPLANATORY NOTES

INFORMAL ADJUSTMENT ,

28. (3) In no case may the probation This subesection is copied almost ua“

officer prevent the laying of an word for word from Section 73h) .“of

information by any person who the New York Statute and from Section

seeks to do so under this Act. - 328(3) of the Illinois Statute. The

A ' judge, of course, may exercise his

discretion in receiving an informa-

tion, under section 20, On this

subject,a strong argument could be

made that the court should have une

restricted power to authorize or

deny the laying of an information.

The point is discussed by William H,

Sheridan of the Children's Bureau in

Washington, in a pamphlet entitleds

"Juvenile Court Intake", At pages

1h1l to lt, he discusses the advise

ability of a court's having sole

discretion in permitting or denying

a petition. At page 1Lhi, after

questioning the advisability of a

court's having the power to deny a

' petition in civil casss concerning

adoption, etc., he goes on to say:

"Delinquency cases can be considered

in a different light, at least those

Which involve an offense which if

committed by an adult would be 4

crime. Here the State is usually a

party to the action and the role of

intake might be analogous to that of

the prosecutor in a criminal case,

eoed
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INFORMAL ADJUSTMENT

TREAT EXPLANATORY NOTES

28. (3) (Cont'd) Policy-wise empowering the court to

| deny a petition in delinquency cases

would also appear to be sound

because it can prevent petty com-

plaints, often motivated by revenge

and animosity growing out of

neighborhood differences, from

cluttering up the court. These

cases can usually be handled in

other ways. In fact, it is generally

recognized that the discretion that

is and should be vested in the police

in making referrals to court should

eliminate such cases.” .

At pages 143 and ih), when discussing

the New York Statute, which contains

a provision similar to draft sub-

section (3) opposite, Mr. Sheridan

questioned the provision for an

absolute right to file a petition in

delinquency cases. He wrote:

"Tt is interesting to note that the

recently passed Family Court Act in

New York State provides that a pre-

liminary procedure, similar for

neglect and delinquency, may be

authorized by rule of court. It is

not mandatory and specifically

provides that the probation service

Tay not prevent! any person from

filing a petition.

oeoe
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INFORMAL ADJUSTMENT

EXPLANATORY NOTES

It permits informal adjustments to be

made at intake but includes provisions

designed to protect the rights of the

parties in this process. For example,

the period is limited to two months

without leave of the judge who may

extend this period an additional 30

Gays. It also provides that a person

may not be prevented from filing a

petition, nor can any person be com-

pelled to appear at any conference,

produce any papers, or visit any place.

A provision is also included which

provides that no statement made at a

preliminary conference is admissible

in an adjudicatory hearing in family

court or in a proceeding in a criminal

court prior to conviction. These

provisions have already been made

part of the rules of court. The

provision for the absolute right to

file a petition in delinquency cases

is questionable, but the other

provisions appear to be reasonable

and necessary."

oo oe
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INFORMAL ADJUSTMENT

TEXT

INFORMAL ADJUSTMENT

28.

28,

28.

28,

(4) A probation officer acting

under this section is not

authorized to compel any person

to appear at the conference,

-produce any papers, or visit any

place.

(5) No statement made in

relation to or during a prelim-

inary conference shall be used

or receivable in evidence at an

adjudicatory hearing or at any

trial thereafter taking place.

(6) Efforts at adjustment under

this section shall not extend

for a period of more than 2 months.

(7) No adjustment shall be made

under this section unless

(a) the child or young person

admits the substance of the

complaints; and

(b) the written consent of the

parents or the guardian is

obtained.

. EXPLANATORY NOTES

This provision is taken from section

3=8(l.) of the Illinois Statute and

from section 73l(d) of the New York

Statute. Apart from these references,

this subsection is self explanatorys

to provide otherwise would give an

unjustified authority to the

probation officer.

This sub-section is adapted from

section 3-8(5) of the Illinois

Statute and from section 735 of the

New York Statute, as well as from

section 5 of the Canada Evidence Act.

This provision follows from the none

judicial character of the conference.

This limitation period of 2 months

was recommended by the Committee in

paragraph 269, and in recommendation

58.

These two conditions precedent to an

informal adjustment were recommended

in paragraph 269 of the Report, and

in recommendation 58, It goes with-

out saying that, for the informal

adjustment to be successful, the

child or young person must cooperate,

as well as the parent or the

guardian,

e@eec-:
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INFORMAL ADJUSTMENT

TEXT

INFORMAL ADJUSTMENT

28,

28,

28.

(8) Before the expiration of the

period mentioned in sub-section

‘ (6),

report in writing to the judge,

(a).

(b)

(9)

the probation officer shall

the conditions of the

adjustment, or

the fact that no suitable

adjustment could be made.

Where a person seeking to

lay an information objects to an

informal adjustment, or where a

report is made pursuant to

paragraph '(b) of sub=section (8),

the J

ance.

(10)

under this section where it appears

that.

(a)

(b)

udge shall proceed in accord-

with section 20.

No adjustment shall be made

the alleged offence involves

risk of serious bodily harm, or

where the alleged offender or

violator, as the case may be,

has shown previous anti-social

conduct, and a court appearance

seems necessary or desirable,

EXPLANATORY NOTES

There is no recommendation on this

points however, the obligation to

report the conditions of the adjust-

ment to the judge is a means of

achieving "precise legal control".

A negative report should not refer

to the reason why the adjustment

could not be worked out, because,

if it did, the rights of the child

to a fair trial could be negatived

by the cognizance of the Court of

pre judicial material.

The principles of this provision

are set out in paragraph 197(2) (a2)

and (b) of the Report.

ooo @
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INFORMAL ADJUSTMENT

TEXT

INFORMAL ADJUSTMENT

28. (11) A record shall be main--

tained by the court of all

eases where an adjustment has

been made pursuant to this

section.

EXPLANATORY NOTES

Paragraph 193(3) of the Report is

as follows:

"Records should be maintained of all

eases of informal disposition so

that if a child is brought before

the court the judge will be in a

position to know about the child's

prior anti-social conduct",

The principle of "informal adjustment"

or "informal disposition” is now

contained in section 70 of the

Prisons and Reformatories Act, a

provision concerning the Province of

Ontario. This section makes it

mandatory for a court, when dealing

with an information concerning a boy

under 12, or a girl under 13, to

confer with the executive of the

children's aid society. Subsection

(2) provides for a conference such

as is contemplated in section 28 of

this draft. Subsection (3) provides

that, when the public interest and

the welfare of the child will be best

served thereby, the court may dispose

of the case informally, "instead of

committing the child for trial or

sentencing the child, as the cage

may be."

eoo9o
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INFORMAL ADJUSTMENT

EXPLANATORY NOTES

The court may then "bind" the child

to a suitable person, place the child

in a foster home, impose a fine not

exceeding ten dollars, suspend

sentence for an indefinite or

definite period, or, if the child

has been found guilty or is wilfully

wayward and unmanageable, the court

may commit the child to an industrial

school, reformatory or refuge for

girls.

" seece
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DETENTION

TEXT

DETENTION PENDING PROCEEDINGS

29. (1) Where a child or young

person is taken before the court,

he shall be immediately released

to the custody of his parent or

guardian, unless a probation

officer, or other person desig-

nated by the court, is of the

opinion that the matter of

detention should be referred to

a judge, or the child or young

person was arrested under a

warrant.

EXPLANATORY NOTES

Exeept for the principle set out in

section 30 of this draft, there is

no clear recommendation in the Report

on the matter of detention, The

Committee dealt with detention

facilities more than it did with the

judicial control over detention.

However, in footnote 22, at page 128,

section 17 of the Standard Juvenile

Gourt Act is cited with the apparent

approval of the Committee. In view

of the principles concerning deten-

tion (Recommendation 36, which is

embodied in section 30 of this draft),

and of the principle stated in

paragraph 197(.) concerning the

taking of physical custody of a child

by the police, it seems that some-

thing along the lines of this section

should be enacted, The purpose of

this section is to provide a procedure

whereby the detention of a child or

young person would be investigated

without delay, with a view to order

ing his release, unless the circum-

stances indicate that the matter

should be left to a judge, in whieh

case a judge would hold a detention

hearing, after notice thereof had

been given to the parent of the child.

(subsection 3).

eo @ 6
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DETENTION

TEXT

29. (2) Unless sooner released, a

child or young person shall be

brought before a judge within

2. hours, excluding Sundays and

holidays, for a detention hearing,

to determine whether he shall be

further detained.

NOTICE TO PARENTS

29. (3) Where a child or young person

is taken before the court and is

not released under subsection (1),

his parent or guardian shall be

informed by notice in writing,

stating the reason why he was not

sooner released, and fixing a time

and place for the detention hearing.

NOTICE TO PARENTS

29. (h) A notice pursuant to sub-

section (3) shall be issued in

accordance with section 26,

mutatis mutandis.
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EXPLANATORY NOTES:

The period provided for in sub-

section (2) is that which is

provided in section 38 of the

Criminal Code.
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DETENTION

THXT

LIMITATIONS ON DETENTION

30, No child or young person shall

be detained pending an adjudicatory

hearing unless

(a)

(bd)

(c)

it is almost certain that

he will run away pending

“proceedings, or

it is almost certain that he

will commit an offence

dangerous to himself or to

the community, or

he is a parole violator or

a runaway from an institution

to which he was committed by a

court, or

there is no suitable place

for the child or young person

to go if he is released.
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EXPLANATORY NOTES

Paragraphs (a), (b) and (c) of this

provision are intended to implement

the principles contained in recommen-

dation 36, and paragraph 209.

The Committee took these principles

as formulated by the National

Probation and Parole Association

(now the National Council on Crime

and Delinquency), of the United

States.

In the report of the Couchiching

Conference on "Justice and the

Juvenile", the limitations as set out

in paragraphs (a), (b) and (c) were

questioned as to their adequacy.

The following 2 questions were asked:

(at page 15)

TM (i) does it cover the child who

does not want to return home

before the court appearance?

It should

(44) does it cover the case of a

child that the Children's Aid

Society cannot control before

he or she comes to court?”

Para. (da) is intended to cover these

situations.
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DETENTION

TEXT

DETENTION - NOT WITH ADULTS

31. (1) ‘No child or young person,

pending an adjudicatory hearing,

shall be detained in any county

or other gaol or other place in

which adults are or may be im-

prisoned, but shall be detained

at a detention home or shelter

used exclusively for children

or young persons, or under other

custody approved of by the judge

or a duly authorized officer of

the court.

(2) Everyone who contravenes this
‘

section is guilty of an offence

punishable on summary conviction.

(3) This section does not apply

to a young person concerning

whom an order has been made

pursuant to paragraph (a) of sube

section (1) of section 53.

(4) A child or young person who

requires care away from his home,

but who does not require physical

restriction, may be given

temporary care in a foster family

home or other shelter facility

designated by the court.
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This is adapted from present

section 13(1).

This is adapted from present

section 13(3).
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DETENTION

| TEXT

DETENTION - AVOIDANCE OF

31. (5) In order to avoid detention,

‘the promise of any trustworthy

person to be responsible for the

presence of the child or young

. person when required may be :

accepted,

EXPLANATORY NOTES

This is adapted from present section

1k(2), with a larger application.

Of interest is recommendation 2h1, at

page 268 of the Report of the Ontario

Legislature's Select Committee on

Youth, which is that:

"No child be placed in a detention

facility if it is possible to aeccomme

odate such chiid in either its own

home, that of a responsible relative

or an approved interested party.”

There is no mention of bail in this

draft. To support the exclusion of

any bail provision, reference is made

to the following:

Recommendation 2h3, at page 268 of the

Report of the Ontario Legislature's

Select Committee on Youth states

that:

"Bail should not be a consideration

where juveniles are concerned, A

child either should or should not be

in,a detention facility. Money should

not be a criterion of custody for

children."

The principle that money is irrelevant

when considering whether or not an

accused should be in custody is

supported and discussed by Professor

M.L. Friedland in a pamphlet entitled:

"Reforming the Bail System" from an

’
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31. (5)

TEXT

(Cont'd)
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DETENTION

EXPLANATORY NOTES

address delivered at Kingston,

February 22, 1966, to the John Howard

Society of Kingston. See especially

pages 7, 8 and 9.

The report of the Legislative Gouncil

(1955) concerning the Wisconsin

Children's Code was adamant in its

opposition to the use of bail, and

quoted, with approval, from the

Standard Juvenile Court Act. At page

hl of the current (1959) edition of

the Standard Juvenile Court Act

appears the following comments

"The decision whether to hold a child

in detention or to release him should

not depend on the availability of a

bail bond. Accordingly, provisions

regarding bail for adult. offenders

are not applicable to children within

the jurisdiction of the court. This

assumes, however, proper detention

facilities and procedures. In certain

situations, referred to in the section,

bail should be allowed. In such cases,

of course, the child continues within

the jurisdiction of the court."

Section 17.6 is referred to; and is

as follows:

"Provisions regarding bail shall not

be applicable to children detained in ~

accordance with the provisions of

this Act, except that bail may be

eoaooco

005075



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

DETENTION

TEXT EXPLANATORY NOTES

31. (5) (Gont'd) allowed when a child who should not be

detained lives outside the territorial

jurisdiction of the court."

, At page 87 of an article entitled

"The California Juvenile Court", cone

tained in the Stanford Law Review, May

1958, Vol. 10, No. 3, appears the

following statement:

"Release pending hearing should depend

not upon financial ability to post a

bond but upon the juvenile courtts

decision as to whether a. youth should

be detained pending a formal hearing.

Indiscriminate use of bail might

deprive a seriously disturbed youth of

needed medical care and might aggravate

his problems by returning him to an

environment which caused his troubles,

For these reasons it is recommended

that section 828 of the Welfare Code,

authorizing bail at the trial judge's

discretion, be repealed,”

31. (6) This section does not apply to Present section 13(.) of the Juvenile

a child apparently over the age of Delinquents Act.

fourteen years who, in the opinion |

of the judge, or, in his absence,

of the sheriff, or, in the absence

of both the judge and the sheriff,

of the mayor or other chief magis-

trate of the city, town, county or

place, cannot safely be confined in

any place other than a gaol or

lock-up. oeee
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PROCEDURE AT HEARING

other law shall be deemed to

require a judge before whom an

adjudicatory hearing is held to

be the judge by whom the information

has been received or the detention

hearing was held.

TEXT EXPLANATORY NOTES

°22. (1) No hearing under this Act 695(1) of the Griminal Code adapted.

shall be held unless an infor- Sections 32-h), of this draft are

mation has been received in adaptations from the Criminal Code.

Form .2, by a judge of a juvenile.” Alternatively, a reference section

court. such as section 5(1) of the present

Juvenile Delinquents Act could

provide that prosecutions and trials

“under this Act would be governed by

the provisions of the Criminal Code

relating to summary convictions,

except when in conflict with specific

provisions of this Act.

32. (2) Nothing in this Act or any 697(1) of the Criminal Code adapted,

ooo?
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PROCEDURE AT HEARING

TEXT

INFORMATION

33. In proceedings to which this

Part applies, the information

(a).

(by

offence or violation, or «.

shall be in writing and

under oath, and '

may charge more than one

may charge offences and.

violations, but where more

than one offence or.

violation is charged, each

offence or violation shall

be set out in a separate

count...

EXPLANATORY NOTES

Section 696(1) of the Criminal Code,

adapted.
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PROCEDURE AT HBRARING

THAT

COUNTS IN AN INFORMATION

3h. (1) Each count in an information

shall in general apply to a single

transaction and shall contain and

is sufficient if it contains in

substance a statement that the

child or young person committed

an offence or a violation therein

specified.

(2) The statement referred to in

subsection (1) may be

(a) in popular language without

technical averments or

allegations of matters that

are not essential to be

proved;

(b) in the words of the enactment

that describes the offence or

violation;

(c) in words that are sufficient

to give the alleged offender

or violator notice of the

offence or violation with which

he is charged.
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Sections 92 and 701(1) of the

Criminal Code,
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PROCEDURE OF HEARING

TEXT EXPLANATORY NOTES

34. (3) A count shall contain

sufficient detail of the circum-

stances of the alleged offence

or violation to give to the

alleged offender or violator

reasonable information with

respect to the transaction and

to identify the same, but other-

wise the absence or insufficiency

of details does not vitiate the

count.

(4) A count may refer to any h92(5) of the Criminal Code,

section, subsection, paragraph i

or sub-paragraph of the enactment

that creates, according to this

Act, the offence or violation,

and for the purpose of determining

whether a count is sufficient,

consideration shall be given ‘to

any such reference.



’

-77 <

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

PROCEDURE AT HEARING

TEXT

SUFFICIENCY OF COUNTS

35, No count in an information is

insufficient by reason of the absence

of details where, in the opinion of

the court, the count otherwise fulfils

the requirements of section 3h and,

without restricting the application of

the foregoing, no count in an information

is insufficient by reason only that

(a) it does not name the person

injured or intended or attempted

to be injured;

(b) it does not name the person who

owns or has a special property

or interest in property mention-

ed in the count;

(c) it charges an intent to defraud

without naming or describing the

person whom it was intended to

defraud 3

(da) it does not set out any writing

that is the subject of the

charge;

(e) it does not set out the words

used where words that are

alleged to have been used are

the subject of the charge3

(f) it does not specify the means

by which the alleged offence

was committeds

EXPLANATORY NOTES

Section 193, Criminal Code.
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PROCEDURE AT HEARING

TEXT

35. (Cont'd)

(g)

(h)

it does not name or describe

with precision any person,

place or thing, or

it does not, where the

consent of a person, official

or authority is required before

proceedings may be instituted

for an offence or violation,

state that the consent has

been obtained,

oA
*,

Document disclosed under the Access to information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

EXPLANATORY NOTES

ooceo

005082



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés a information

- 79 =

| PROCEDURE AT HEARING |

TEXT | - _. EXPLANATORY NOTES

PARTICULARS : | 7 a

36. The court may, if it is . Section 701(2) of the Criminal Code.

satisfied that it is necessary

for a fair hearing, order that

a particular further describing

any matter relevant to the

proceedings be furnished to the.

alleged offender or violator. _

.37. Wo exception, exemption, proviso, 702(1) of the Criminal Code.

excuse or qualification prescribed by

law is required to be set out or

negatived, as the case may be, in an

information.
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PROCEDURE AT HEARING

TEXT — EXPLANATORY NOTES

DEFECTS AND OBJECTIONS

38. (1) ‘Any objection to an infor- Section 70 of the Criminal Code.

mation for a defect apparent on

its face shall be taken by motion

to quash the information before

the alleged offender or violator

has pleaded, and thereafter only

by leave of the juvenile court

before which the adjudicatory

hearing takes place,

(2) A juvenile court may, upon the

hearing of an information, amend

the information or a particular

that is furnished under section 35

to make the information or particular

conform to the evidence if there

appears to be variance between the

evidence and

(a) the allegation in the informa=

tion, or

(b) the allegation in the information

(i) as amended, or

) as it would have been ifbo(i

amended in conformity with

any particular that has

been furnished pursuant to

section 35,
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PROCEDURE AT HRARING

TEXT EXPLANATORY NOTES

DEFECTS AND OBJECTIONS

38, (3) A juvenile court may, at any

“stage of the adjudicatory hearing,

amend the information as may be

necessary if it appears

(a) ‘that the information

(i) fails to state or states

defectively anything that

is requisite to constitute

the offence or violation

(ii) does not negative an

exception that should be

negatived, or

(iii) is in any way defective

in substance, and the

matters to be alleged in

the proposed amendment

are disclosed by the

evidence taken at the

hearing, or

(b) that the information is in any

way defective in form.
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PROCEDURE AT HEARING

TEXT | | __. EXPLANATORY NOTES

DEFECTS AND OBJECTIONS —

38. (hh) A variance between the.

information and the evidence |

taken on the hearing is not

material with respect to

(a) the time when. the offence

or violation is alleged to

have been committed, if it

is proved, where applicable,

that the information was

laid within the prescribed

period of limitation, or

(b) the place where the sub ject

matter of the. proceedings

is alleged to have ariaen,

if it is proved that it arose

within the territorial juris-

diction of the juvenile court .

‘that holds the hearing.
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PROCEDURE AT HEARING

TREAT EXPLANATORY NOTES -

DEFECTS AND OBJECTIONS

38. (5) The juvenile court shall,

in considering whether or not

an amendment should be made,

consider

(a) the evidence taken on the

hearing, if any,

(bd) the circumstances of the

case, .

(c) whether the defendant has

been misled or prejudiced

in his defence by a

variance, error or omission

mentioned in subsection (2)

or (3) and

(d) whether, having regard to

the merits of the case,

the proposed amendment can

be done without injustice

being done,

38. (6) Where in the opinion of the Section 70h of the Criminal Code.

juvenile court the defendant has |

been misied or prejudiced in his

defence by an error or omission

in the information, the juvenile

court may adjourn the hearing.
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PROCEDURE AT HEARING

TEXT EXPLANATORY NOTES

POWERS OF JUVENTLE COURT AT HEARING

39. A juvenile court judge acting Section 451 in part of the Criminal

under this Part may Code.

(a) adjourn the hearing from time

to time and change the place

Of hearing, where it appears

-..to be desirable to do so by

‘reason of the absence of a

witness, the inability of.a

witness who is ill to attend

at the place where the justice

usually sits, or for any other

sufficient reason, but no such

adjournment shall be for more

than 8 clear days, unless the

alleged offender or violator

is not held in detentions

(b) issue a warrant for the arrest

of an alleged offender or

violator

(i) who does not appear .

pursuant to service of a

summons upon him, if

service is proved, or

(ii) who does not appear at

the time and place to

which a hearing has been

ad journeds

(c) regulate the course of the

hearing in any way that appears

to him to be desirable for the

proper administration of justice

and that is not inconsistent

with this Act.
eeee
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PROCEDURE AT HEARING

' TRxXT EXPLANATORY NOTES

TAKING EVIDENCE OF WITNESSES

ho. (1) When the alleged offender Section 53 of the Criminal Code -

or violator is before a juvenile adapted.

court holding an adjudicatory

hearing, the juvenile court shall

- (a) hear each witness called on

the part of the prosecution

or of the defendant and who

testifies under oath to any

matter relevant to the hearings

(b) allow cross-examination of the

witnesses3

(ec) cause a record of the evidence

of each witness to be taken

(i) by a stenographer appoint-

ed by him, or in legible

writing, in the form of a

deposition in Form .10. or,

(ii) in a province where a

sound recording apparatus

is authorized by or under

provincial legislation for

- use in civil cases, by the

type of apparatus so 7

authorized and in accordance

with the requirements of

the provincial legislation.
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PROCEDURE AT HEARING

TEXT

TAKING EVIDENCE OF WITNESSES

ho.

hO.

ho.

(2) Where a deposition is

taken down in writing, the

juvenile court judge shall, in

the presence of the defendant

before asking the defendant if

he wishes to call witnesses,

(a) cause the deposition to be

-pead to the witness,

'(b) cause the deposition to be

Signed by the witness,

and

(c) sign the deposition himself.

(3) Where the depositions are taken

down in writing the justice may sign

(a) at the end of each deposition,

or

(b) at the end of several or of

all the depositions in a manner

that will indicate that his

Signature is intended to authen-

ticate each deposition.

(4) Where the stenographer appoint-

ed to take down the evidence is not

a duly sworn court stenographer, he

shall make oath that he will truly

and faithfully report the evidence,
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PROCEDURE AT HEARING

TEXT EXPLANATORY NOTES

TAKING EVIDENCE OF WITNESSES

oO. (5) Where the evidence is taken

down by a stenographer appointed

by the juvenile court judge, it

need not be read to or signed by

the witnesses, and, where the

judge, prosecutor or defendant so

request, the evidence shall be

transcribed by the stenographer

and the transcript shall be

accompanied by

(a) an affidavit of the

stenographer that it is a

true report of the evidence,

or |

(bd) a certificate that it is a

true report of the evidence

if the stenographer is a duly

sworn court stenographer,

ho. (6) Where, in accordance with this

Act,:a record is taken in any proceed-

ings under this Act by a sound record-

ing apparatus, the record so taken

shall be dealt with and transcribed,

and the transcription certified and

used in accordance with the

provincial legislation mutatis

mutandis mentioned in subsection

(1).,
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PROCEDURE AT HEARING

TEXT EXPLANATORY NOTES

WITNESS REFUSING TO ANSWER

1. (1) Where a person, being present Section 57 of the Griminal Code,

at a hearing pursuant to this Act

and being required by the judge of

the juvenile court to give evidence

(a) refuses to be sworn,

(b) having been sworn, refuses

to answer the questions

that are put to him,

(c) fails to produce any writings 7

that he is required to produce,

or

(d) refuses to sign his deposition,

without offering a reasonable

excuse for his failure or

refusal,

the judge may, except in the case of

a detention hearing, adjourn the

hearing and may, in any case, by

warrant in Form .dd,, commit the

person to prison for a period not

exceeding eight clear days or for

the period during which the inquiry

is adjourned, whichever is the

lesser period,
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PROCEDURE AT HEARING

TEXT

WITNESS REFUSING TO ANSWER

hl. (2) Where a person to whom

hi.

sub-section (1) applies is

brought before the judge of

the juvenile court upon the

resumption of the adjourned

hearing and again refuses to.

do what is required from him,

the judge may again adjourn

the hearing for a period not.

‘exceeding eight clear days and.

commit him to prison for the

period of adjournment or any

part thereof, and may adjourn

the hearing and commit the

person to prison from time to

time until the person consents

to do what is required of him.

(3) Nothing in this section

shall be deemed to prevent the

judge of the juvenile court from

making an adjudication upon any

other sufficient evidence taken

by him.
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PROGEDURE AT HEARING

TERAT EXPLANATORY NOTES

ABSCONDING WITNESS

h2.

42.

he.

(1) A person who, being required Section 612, Criminal Code,

by law to attend or remain in

attendance for the purpose of

giving evidence, fails, without

lawful excuse, to attend or remain

in attendance accordingly is guilty

of contempt of court.

(2) A judge of a juvenile cout

may deal summarily with a person

who is guilty of contempt of court

under this section and that person

is liable to a fine of one hundred

dollars or to imprisonment for

ninety days or to both, and may be

ordered to pay the costs that are

incident to the service of any

process under this part and to his

detention, if any.

(3) A conviction under this section

may be in Form 12 and a warrant of

committal in respect of a conviction

under this section may be in

Form .43 .
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TEXT _ | | EXPLANATORY NOTES

NON -APPEARANCE OF PROSECUTOR

| \43. Where the defendant appears | Section 706, Criminal Code.
for an adjudicatory hearing, and "Defendant" is defined to include

| the prosecutor, having had due a a child or young person. concerning.

notice, does not appear, the court. whom an information has been

may dismiss the information, or may received.

adjourn the hearing to some other

time upon such terms as it considers ‘

proper.
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TRXT

(1) Where the prosecutor and

defendant appear, the court

' shall proceed to hold an

hh

ad judicatory hearing.

(2) The defendant. shall appear

personally, and the court may,

if it thinks fit, issue a

warrant in Form . for the

arrest of the defendant, and

adjourn the hearing to await

his appearance thereto.

. EXPLANATORY NOTES .

Section 707(1) of the Criminal

Code ®

Section 707(2), modified to make

defendant's appearance mandatory.
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PROCEDURE AT HEARING

TEXT

(1) Where the defendant appears,

the court shall

(a) explain to him the substance

of the information in simple

‘language suitable to his age

and understanding, and,

(b) inform him that, if he so

desires, he may admit the

facts of the information.

(2) Wo defendant shall be adjudged

to be an offender or a violator

upon an admission made pursuant to

this section, unless such admission

is corroborated to the satisfaction

of the court by independant and

admissible evidence,
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In paragraph 261 appears the

following comment:

"We recommend that the law be

clarified in regard to both the plea

procedure andthe privilege against

self-incrimination".

Paragraph (a) is taken from Rule 6:

of the Summary Jurisdiction

(Children and Young Persons) Rules

1933, at page 366 of Clarke Hall and

Morrison on Children, 7th edition.

The U.K. Rules of Court were cited

with approval by the Committee.

Paragraph 261: "The juvenile's

admission should serve not as a

legal basis for the subsequent

proceedings but only as a guide as

to how the further course of the

trial might best be arranged. The

hearing on further evidence should

not be regarded as unnecessary

merely because of'an admission of

the charge,"

(Quoted by the Committee from

remarks made by Professor Mannheim

of England).
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5. (3) Where the defendant does not

make an admission pursuant to this

section, the court shall proceed

with the adjudicatory hearing and

shall take the evidence of

witnesses for the prosecution and

the defendant in accordance with

the provisions of Part XV of the

Criminal Code relating to

preliminary inquiries,

EXPLANATORY NOTES

This section, providing a general

reference to the specific provisions

of the Criminal Code, is an alter-

native to the specific provisions

provided elsewhere in this draft.

veoe

005098



- 95 =

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

PROCEDURE AT HEARING SO

THAT

46, No evidence other than that

which is relevant to whether or

not the defendant has committed

the alleged offence or violation

shall be receivable in evidence at

an adjudicatory hearing, except

pursuant to the provisions of

section 53;

EXPLANATORY NOTES

The kind of evidenee receivable on

making a disposition should not be

before the judge during adjudica-

tion, since it is largely hearsay.

See page 87 of "Challenge of Crime

in a Free Society” (U.S. President's

Report), and the comment following

section 21 of the First Tentative

Draft of the Uniform Juvenile Court

Act. ~
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. . PROCEDURE AT HEARING

TEXT OO | ss EXPLANATORY NOTES

(1) ‘The prosecution shall be |

conducted by a counsél appointed

by the Attorney General, where

_the Attorney General has appointed ©

Such counsel,

(2) The defendant is entitled

to make his full answer and

defense,

(3) Subject to section ..28,

every witness at a hearing in

proceedings te which this Act

applies shall be examined under

oath...
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PROCEDURE AT HEARING

TEXT ~ EXPLANATORY NOTES

48, (1) The court shall, except in The Summary Jurisdiction

any case where the child or (Children and Young Persons) Rules,

young person is legally represent- U.K. 1933, section 5, subsection

ed, allow his parent or guardian (1), at page 366 of Clarke Hall

to assist him in conducting his and Morrison on Children, th

) defence, including the crosse edition.

examination of witnesses for the

prosécution.

48. (2) Where the parent or | U.K. Rules, section 5(2) above.

guardian cannot be found or

cannot; in the opinion of the

court, reasonably be required

to attend, the court may allow

any relation or other responsible

person to take the place of the

parent or guardian for the

purposes of this section.
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TEXT

h9, If, in any case where the child

or young person is not legally

represented or assisted in his defence

as provided by subsection (1) of

section 8, the child or young person,

instead of asking questions by way of

cross-examination, makes assertions,

the court shall then put to the

witness such questions as it thinks

necessary on behalf of the child or

young person and may for this purpose

question the child or young person in

order to elicit any point arising out

of such assertions,

EXPLANATORY NOTES

UK. Rules - Section 9, subsection

(2), page 367 of Clarke Hall and

Morrison on Children,

In paragraph 262, the Committee

referred to this section 9 of the

English rules and recommended

"that appropriate steps be taken"

(coc) “to provide more adequate

guidance to juvenile court judges

on matters of procedures",

This recommendation seems to be

related mostly to the right of

confrontation and cross-examination,

eoond
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TEXT

ADJOURNMENT

50. The court may, in its discretion,

' before or during any hearing, except

a detention hearing, adjourn such

hearing to a time and place to be

appointed, and stated in the presence

of the parties or their respective.

counsel or agents, but no such

adjournment shall, except with the

consent of both parties, be for

‘more than eight days. .

~
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@oo0e

005103



mewn EF

TEXT

WITHOUT PUBLICITY

Si. (1) The hearings of children

and young persons shall take

place without publicity and

separately and apart from the

trials of adults.

- 100 -
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EXPLANATORY NOTES

This provision has been adapted

from section 12(1) of the present

Act. It may be redundant, and the

words "separately and apart from

the trials of adults" would not be
2

appropriate if the Act covers adults

in certain circumstances.

e@eeeo
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GENERAL PUBLIC EXCLUDED

51. (2) The general public shall be

excluded from hearings under this

Act and only such persons shall

be admitted who, in the opinion

of the judge, have a direct

interest in the case or in the

work of the court.

Recommendation ]}8 says that,

"Members of the public should not be

permitted to attend proceedings ina

juvenile court, but the judge should

be authorized to permit any member

of the public to attend where he is

satisfied that such a person has a

bona fide reason to be present."

In paragraph 215, the Committee

recommended that the following

persons be present: "members of the

court and necessary court personnel;

parties to the case, their counsel,

and other persons having a direct

interest in the proceedings.TM

These persons should be included in

the phrase "have a direct interest

in the case or in the work of the

court."

The present section 2i(1) of the

Juvenile Delinquents Act provides

for the exclusion from the courtroom

of children, other than the child

witnesses. It is submitted that

this provision is covered by the

new draft provision opposite, which

provides that, "only such persons

shall be admitted who, in the opinion

of the judge, have a direct interest

in the case or in the work of the

court,"

eee
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HEARING

EXPLANATORY NOTES

This provision conforms with current

American legislation; for example,

in section 19 of the Standard Juvenile

Court Act, appears the following:

"The general public shall be excluded,

and only such persons shall be

admitted who are found by the Judge

' to have a direct interest in the case

or in the work of the court ot

The California Act, section 676,

excludes the public, but then goes on

to say that the Judge may nevertheless

admit "such persons as he deems to

have a direct and legitimate interest

in the particular case or the work

of the Court."

Section 260.155 of the Minnesota Code

is to the same effect.

See also section 18 of the First

Tentative Draft of the Uniform

Juvenile Court Act, and section

1-20(6) of the Illinois Juvenile

Court Act.
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EXCLUSION OF DEFENDANT

51. (3) The judge may, in his

discretion, order that a |

defendant be absent. from the

courtroom, where any evidence

is being given the knowledge.

of which might be injurious to

the defendant.
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EXPLANATORY NOTES

A point. that should be considered

is whether or not the child or

‘parent should be excluded from the

"dispositional hearing" at the

. discretion of the judge. The

provision opposite has been drafted

for such consideration. Section

260.155 of the Minnesota Code

includes the following:

"In a delinquency proceeding, after

the child is found to be a

delinquent, the court may excuse the

presence of the child from the hear-

ing when it is in the best interests

of the child to do so, In any

proceeding the court may temporarily

excuse the presence of the parent or

guardian of a minor from the hearing

when it is in the best interests of

the minor to do so.”

The purpose served in excluding the

child would be to prevent its hear-

ing facts relevant to the disposition

of the case, but damaging to the

child, |

Goerge
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HEARING

TEXT EXPLANATORY NOTE

NEWS MEDIA - PRESENT

51. (4) One representative of the Recommendation 1.7 states that

newspapers or other publications "representatives of the news media

or radio shall have the right to should be permitted to attend

be present at any hearing before juvenile court hearings as of right”.

a juvenile court judge, and, in. In paragraph 2l\) appears the follow-

addition, in the discretion of ing sentence:

the judge, one or two other "voreover, we would also suggest

representatives of the newspapers that the number of media

or other publications or radio representatives should probably be

may be present, but in no case limited to three,"

shall there be more than three The Committee went on to say thats:

representatives of the newspapers "Presumably these representatives

or other publications or radio would be selected by the media them-

present at any hearing under this selves, with a final decision left

Act, to the judge in the event of

disagreement." We think that the

method by which the representatives

of the news media are selected does

“not need to be put into the

legislation.

At the April 1967 Couchiching

Conference on Juvenile Delinquency,

inthe group seminar dealing with

"the court", it was agreed that one

member of the news media should be

present as of right, and that two

more might be present at the

discretion of the judge, but that

the statutory maximum should be set

at 3. This would take the pressure

off the judge during a sensational

trial, oece
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HEARING 7 |

| EXPLANATORY NOTES

"Radio" is defined ih section 28(30)

of the “new Interpretation Act to

‘mean "any transmission, emission or

reception of signs, signals, writing,

images and sounds or intelligence of

any nature by means of Hertzian |

waves". Presumably: this ineludes

television... |.
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HBARING

TEAT

NEWS MEDIA - Reporting of Evidence

~ 51. (5)

prohibited by the judge,

Except where expressly

representatives of the newspapers

or other publications or radio

shall be permitted to report the

evidence adduced at any hearing,

but in no case shall the name of

any child or young person or

witness before the court, or any

particular information serving

to identify any child or young

person before the court, be

reported,

EXPLANATORY NOTES

Recommendation 1.7 states that,

"Representatives of the news media...

except where expressly prohibited by

the judge, should be permitted to

report the evidence adduced at the

hearing, subject to the prohibition

against identifying any child before

the court, or any child said to have

committed an offence."

The present section 12(3) now

prohibits the publication of the

identification of a child before the

court on a charge of delinquency.

The question of publicity is discussed

in an article entitled "Publicity and

Juvenile Court Proceedings" by

Gilbert Geis, published in the

Rocky Mountain Law Review, Vol. 30,

No. 2, February 1958, and reprinted

by the Children's Bureau, Washington.

At page 26 of the reprint, Mr. Geis

pointed out that the law should be

phrased in such a way that the infor-_

mation obtained through "reportorial

investigation", e.g. from the police,

should be prohibited from being

published. He said:

"Tn this respect, the New Hampshire

law nicely blankets the situation:

eee
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51.. (5) “(Contta) oe : . Te shall be: ‘unlawful for. any news -
papers to. publish the name or address,

or any particular information serving —

“to identify any juvenile deLinguent

oe arrested, without ‘the express 7

permission of the court, “and it shall
“be unlawful for any newspaper to

publish any of the proceedings - of any

juvenile court, . oO

. at the: Gouchiching * eeatomance, in the
= group discussing. the court, it was

_recommended that the protection

‘against identification be extended to -

witnesses, both adult ‘and child, as

a further protection against publicity

to the child before the court.

eee
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EXPLANATORY NOTES

PUBLICATION OF INFORMATION OBTAINED IN ANY WAY

51. (6) It is wilawful to publish or

broadcast the name of any child,

young person, or witness appearing

before the juvenile court, or the

name of any child or young person

apprehended by the police, or any

particular information serving to

identify any child or young person

before the court or apprehended by

the police,

Sub-section (1). refers specifically

to reporters and to information

‘gleaned during a hearing in a

juvenile court.

This sub-section is intended to

cover the wide spectrum of

"neportorial investigation" referred

to by Geis.

If proceedings against adults are to

be included in this Act, consider-

ation will have to be given as to

whether adults should be protected

against publicity.

"Broadcasting" is defined by section

28(3) of the new Interpretation

Act to mean "the dissemination of

any form of radioelectric communica-

tion, including radiotelegraph,

radiotelephone, the wireless trans-

mission of writing, signs, signals,

pictures and sounds of all kinds by

means of Hertzian waves, intended to

be received by the public either

directly or through the medium of

relay stations."

Section 26(8) states:

“Where a word is defined, other parts

of speech and grammatical forms of -

the same word have corresponding

meanings,”

@eed
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HEARING

TEXT

(7) It is unlawful to publish

or broadcast the name of any

child or young person, or any

particular information serving

to identify any child or young

person in any criminal proceedings

involving a child or young person,

where the proceedings arise out |

of an offence against, or conduct

contrary to, decency or morality.

(8) Sub-sections (6) and (7)

apply to all newspapers and

other publications published

anywhere in Canada, and to all

radio broadcasts emanating from

anywhere in Canada,

(9) Everyone who contravenes

this section is guilty of an

offence punishable on summary

conviction.

EXPLANATORY NOTES

In paragraph 21 of the Report, the

Committee stated the following:

"We think that the prohibition

against identification of a child

should extend to any criminal |

proceedings involving a child where

the proceedings arise out of an

offence against, or conduct contrary

to, decency or morality. This

prohibition should apply whether

the proceedings are before the

juvenile court or an adult court."

This sub-section is an expansion of

section 12(l.) of the present Act,

which refers only to newspapers.

When speaking of prohibitions against

identifying children and young

persons, the Committee stated:

"This prohibition should be rein-

forced by an adequate penalty

provision in the Act.”

(Paragraph 2h)).
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WATVER OF JURISDICTION

WAIVER

52, Where a young person is before

the court upon an information

alleging an offence, he, or the

Attorney General, may, at any time

before a plea is taken, require that

he be tried by the ordinary court

that would, except for the provisions

of this Act, have jurisdiction under

the law applicable to the case, and,

where the young person or the Attorney

General so requires, the court has no

jurisdiction to try the young person,

but, in case of conviction, the

ordinary court shall remand the

young person before the court for

disposition pursuant to section

57.. of this Act.

EXPLANATCRY NOTES

Recommendation 17.

The Gommittee endorsed the basic

principle of present section 9 ~

that the decision on the matter of

waiver of jurisdiction should rest

exclusively with the juvenile court

(Paragraph 168). However, the

Committee conceded that the

Attorney General might, in proper

eases, where the interest of the

community requireda public hearing

before the ordinary courts, require

the trial to take place in the

ordinary courts, The Committee

contemplated a procedure whereby the

Attorney General might so require,

either directly or after refusal by

the juvenile court judge to waive

jurisdiction. (Paragraph 168),

On the other hand, the Committee

thought that the young person should

have the right to insist upon trial

in the ordinary courts. (Paragraph

171).

The right of the Attorney General or

the young person to require a trial

in the ordinary court would deprive

the juvenile court of its jurisdiction

over the adjudication only; the

ordinary court would be required to

eoeede

005114



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

- 111 -

WAIVER OF JURISDICTION

TEAT EXPLANATORY NOTES

52. (Cont'd) remand the young person, in case of

a conviction, before the juvenile

court for disposition.

Paragraph 169 of the Report creates a

“procedural difficulty which is not

clarified in recommendation 17, where

it mentions the right of the Attorney

General to require "directly" or

after refusal. Indeed, the power of

the Attorney General to require

directly an ordinary trial is hard to

reconcile in practical terms with the

discretion of the court over waiver,

The inclusion in the proposed section

of the word directly would create the

difficulty of determining whether the

discretion of the judge or the power

of the Attorney General has priority.

The juvenile court judge has a

discretionary power first, to decide

if he should order a waiver hearing,

and, second, to waive subsequent to

- the hearing.

The mention of the direct power of

the Attorney General to require an

ordinary trial could be interpreted

as having the effect, where exercised,

of depriving the judge of his

discretion.

eoeeog
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WAIVER OF JURISDICTION

EXPLANATORY NOTES

Under the recommendation, the right

of the Attorney General or the young

person would arise only where no

order of waiver was made by the judge.

The situation could be envisaged where

the judge decided to proceed to an

adjudicatory hearing without consider-

ing the possibility of a waiver. The

exercise, at that moment, of the right

to require, on behalf of the Attorney

“General or the young person, an

ordinary trial would invite the judge

to exercise his discretion on waiver,

i.e., waiver for trial and sentence,

Should the judge decide not to waive,

then the application of the proposed

section would automatically operate

a transfer of jurisdiction over trial

only.

This section does not reflect

entirely the recommendation of the

Committee, Instead of providing for

the right of the Attorney General or

defendant to be exercised at any

time after the judge has decided not

to waive, it provides for this right

to be exercised at the arraignment,

before a plea is taken. It is felt

that this provision is more realistic

and more practical in terms of

procedure. Indeed, since the exercise

eoeos
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WATVER OF JURISDICTION

TEXT a . EXPLANATORY NOTES

(Cont'd) by the Attorney General or the

defendant of their right to require

an ordinary trial may defeat the

discretion of the judge, it is

preferable to provide for the exercise

of this right before the judge takes

-any decision concerning waiver.
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TEXT EXPLANATORY NOTES

53. (1) At any time during an The purpose of this section is to

ad judicatory hearing concerning implement Recommendation 16, which

a young person charged with an indicates that the Committee

offence, but before the defence approved of the principle of sub-

has commenced, the court may section (1) of present section 9 of

order that the young person be the Juvenile Delinquents Act. The

taken before the ordinary court Committee approved of the age require-

that would, except for the ment of present section 9, i.e.,

provisions of this Act, have that the accused be fourteen years

jurisdiction under the law applic- of age or more (Recommendation 18,

able to the case paragraph 173), but recommended that

(a) for trial and sentence, or. the requirement whereby waiver is

(ob) for trial only; in such case, possible only where the alleged

if the young person is offence is indictable bé removed,

convicted, the ordinary court The proposed section allows waiver

shall remand him before the only where a young person is alleged

court for disposition oe to have committed an offence,

pursuant to section .57. of The Committee recommended further

this Act, that, by way of supplemental

procedure to present section 9, a

case could be referred to the

ordinary court for trial only, and

then be remanded to the juvenile

court for disposition.

(Recommendation 17, See also

paragraph 168).

The two proposed techniques of

waiver are provided for in this

section: The court may refer the

young person to the ordinary court

for trial and sentence (present

section 9), or for trial only; in

aeeoeo
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53. (2) The court shall, in

considering whether an order

pursuant to this section should

be made, consider the good of

the young person and the interest

of the community.

|
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EXPLANATORY NOTES

the latter case, the ordinary court

shall remand the young person to the

juvenile court for disposition.

(Kansas Statutes Annotated, Supplement

1965, Juvenile Code, section 38-808(a),

referred to). By.implication of

recommendation 20(b), the referral

order should be in writing.

It should be noted that waiver could

be ordered to a provincial summary

conviction court, should the schedule

refer to a provincial law for the

definition of an offence.

This section retains the principle

enunciated in subsection (1) of

present section 9.

This statutory test was also

recommended by the Committee.

(See recommendation 16 and paragraph

168).

@e@@
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WAIVER OF JURISDICTION

TEXT

(3) Where, upon reasonably strong

evidence having been adduced at a

hearing before a juvenile court

judge that a young person has

committed an offence, and notice

of such hearing has been served

on the parent or guardian of the

the court deems it

advisable under subsection (2)

to consider whether an order

should be made under this section,

it shall

(a) cause a full investigation

to be conducted under its

supervision into the back-

ground of the young person

and the circumstances of

the offence and, pursuant

thereto, it may order any

social, medical, psychological

or psychiatric examination or

investigation that it thinks

necessary or desirable;

EXPLANATORY NOTES

The Committee recommended provision

for specific checks in the exercise

‘of the discretion of the juvenile

court judge concerning waiver. This

subsection is concerned with

implementing these recommendations.

See paragraph 17) for reference to a

waiver hearing.

See recommendation 20(c) and also

paragraph 175 concerning the require-

ment that notice of a waiver hearing

be sent to the parents.

This paragraph complies with

recommendations 20(c) and 19.

See paragraph 173 of the Report for

a discussion of the condition

precedent set out in paragraph (a).

The Committee makes a full investiga-

tion into the background of the case

a condition precedent to waiver

(recommendation 20(a)), but recommen-

dation 19 requires that there be

reasonably strong evidence against

the young person before the judge can

order the investigation to be

conducted. This paragraph is intended

to cover the suggestion set out in

paragraph 171, and recommendation

20(a).

aoeos
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WAIVER OF JURISDICTION

53. (3)

(b)

TEXT.

(cont'd)

make a specific finding

that the young person is

not subject to committal to

an institution for the

mentally deficient or the

mentally ill;

in the case of an order under

paragraph (a) of subsection

(1), make a specific finding

(i) that the young person -

is not suitable for treat-

ment in any available

institution or facility

designed for the care

and treatment of young

persons, or

(ii) that the safety of the

community requires that

the young person continue

under restraint for a

period longer than the

court would, in case of

an adjudication that he

is a young offender, be

authorized to order,

EXPLANATORY NOTES

See recommendation 16,

The finding required by this

paragraph, as that in (a), applies

to both kinds of waiver: trial only

and both trial and sentence.

(See also paragraph 168 of the

Report)

The requirement that there be a

specific finding that the young

person is not suitable for treatment

in any institution available to

young offenders, or that the

offender should continue under

restraint for a longer period,

obviously applies to a waiver for

trial and sentence and not to a

waiver for trial only, although

Recommendation 16 does not

distinguish between these two

conditions precedent and that

contained in paragraph (b) above.

eoeoage
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TREAT

53. (4) No order pursuant to this

section shall be valid unless

it is in writing, and written

reasons in support thereof are

stated in the record,

53, (5) An order pursuant to

this section may be in

Form 15 or,16, as the case

may be.

EHAPLANATORY NOTES

This subsection implements part of

recommendation 20(b) as a further

check on the exercise of the dis-

cretionary power of the judge over

waiver.

(See also paragraph 175).

Recommendation 20(b) is also to the

effect that these written reasons

should be forwarded to the ordinary

court. This part of the recommenda-

tion has not been carried out, If

it were implemented, it would mean

that the judge of the ordinary court

would have information before him

relating to the background of the

accused, information irrelevant to

proof of the offence,
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WATVER OF JURISDICTION

tsTEXT KPLANAT ORY NOTE

Sh. (1) The judge who makes an orderJUag

pursuant to section 53 has no

jurisdiction to try the young

person in his capacity as a judge,

justice or magistrate under any

other law,

Sh. (2) Where a judge, acting under "Tf the judge decides not to waive

| section 53, deems it advisable jurisdiction and the young person

that the proceedings continue contests the charge, the fact that

under this Act, and the young there has been an inquiry into back-

| person does not admit the facts ground infornation would require the

of the information, such judge judge to relinquish jurisdiction in

shall have no jurisdiction to favour of another juvenile court

continue the proceedings under judge ....."

this Act, and another judge (Paragraph 17l,).

shall proceed to conduct an |

adjudicatory hearing de novo.

oeee
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WAIVER OF JURISDICTION

55. Where a request or an order

is'made under section 52 or section

53 respectively, criminal proceedings —

may be commenced in the ordinary courts -

in accordance with any other law that-

is applicable, and, for the purposes of

Such proceedings, |

(a) proceedings under this Act

shall be deemed never to

have been commenced, and

(bo) the time that. has expired

during proceedings under this

Act shall be deemed never to

“have run for the purposes of

any period of limitation

fixed by law in respect of

the offence charged,
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ADJUDICATION -

TEXT

56. (1) ‘Where the court has heard

the prosecutor, defendant and

witnesses, it shall, after

considering the matter, adjudge.

the information to have been

proved, or dismiss it, as the

case may be,

EXPLANATORY NOTES

Recommendation 6h.

‘The purpose of the adjudicatory

hearing is to ascertain whether the

defendant has committed the acts

alleged in the information.

No background investigation should

be made before the adjudication.

The Committee contemplated that an

adjudication upon the facts would

not lead automatically. to an

adjudication that the defendant is

an offender or violator. It should

form instead the basis for an

investigation by the court into the

circumstances of the case and the

background of the offender, and,

following this, for some further

order by the court.
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ADJUDICATION

TEXT EXPLANATORY NOTES

56. (2) An adjudication pursuant to This section purports merely to

subsection (1) that the information implement recommendation 6). In

| has been proved shall not be deemed fact, there is no substantial

to be an adjudication that'a difference between a trial under the

: defendant is an offender or a Criminal Code and an adjudicatory

violator, as the case may be. hearing under the proposed Act,

except that an adjudication in the

former is called a conviction order,

or a dismissal, while, in the latter,

the adjudicatory hearing culminates

in a mere finding concerning whether

the facts alleged are proved or not,

A positive finding is not a convic-

tion, and it has no juridical effect

other than allowing the court to

enter a dispositional hearing, the

purpose of which is to find how the

defendant should be treated.

The proposed section makes no mention

of the quantum of proof that has to

be discharged by the prosecution in

order to secure a positive

adjudication,

Section 7(1) of the Criminal Code,

mae mee HE EE ee ae Se Ss eB
which continues in force the rules

and principles of the Common law,

makes the reasonable doubt doctrine

applicable to this section.
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. DISPOSITION - FINAL ADJUDICATION

TEXT EXPLANATORY NOTES

DISPOSITION HEARING

57. Where the judge has adjudged

the information to have been proved,

he shall hear evidence on the

question of the final adjudication

to be made in the case, and shall

receive in evidence the social

history report of the defendant made

pursuant to section .66. of this Act,

and such other relevant and material

evidence as may be offered, and

thereupon the judge, as he deems it

advisable, may

Absolute discharge

(a) discharge the child or young There is a specific recommendation

person absolutely, where concerning this provision (Recommen-

the judge is of the opinion dation 66).

that the appearance of the The Committee was of the opinion

child or young person before that, where the fact of a court

the court is all that is appearance itself is all that is

necessary to ensure that he necessary to ensure that a child or

will not engage in further young person does not engage in

offences or violations; . further anti-social conduct, the

judge should be authorized to dis-

charge the child without a specific

finding of delinquency. (Paragraph

290).

eo ae
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DISPOSITION - FINAL ADJUDICATION .

THAT

57. (Cont'd)

Provisory disposition

(b) adjourn the case for a period

of not longer than two months,

provided that the child or

young person and his parent

or guardian agree to follow

a specified course of action

directed by the judge, which |

may include the measures set

out in one or more of |

paragraph (b) of section 58,

paragraph (b) of section 59,

or paragraph (c) of section

60, as the case may be, or

subsection (1) of section 67,

or paragraph (b) of section

60, or any other activity or

undertaking that the judge

deems to be in the best

interests of the child or

young person, and order

the child or young person

before him for final

adjudication pursuant to

this section;

EXPLANATORY NOTES

There is a specific recommendation

concerning this provision.

(Recommendation 65).

This subsection should permit the

courts to accomplish, with proper

legal sanction, the purpose for

which the adjournment sine die

procedure is being employed at the

present time,

The Committee was of the opinion

that, in the circumstances, the

child and his parents should agree

to a certain amount of supervision,

even when no final adjudication has

been made. The general provision

at the ond is intended to permit the

judge to order the child to attend

a "drop-in" centre, or ‘to take

advantage of some other neighbour-

hood facility.

oeee
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DISPOSITION - FINAL ADJUDICATION

HAT

57. (Cont'd)

Law of province to apply

(c) where he is of the opinion

that the evidence furnishes

good grounds for believing

that the defendant should be

dealt with as a child or

young person in need of

supervision, order that

the information be dismissed,

and proceed instead under

the applicable provincial

statute intended for the

protection or benefit of

children or young persons,

if he has jurisdiction

under such provincial

statute;

EXPLANATORY NOTES

The Report recommends such a

procedure. (See recommendation 6),

and paragraphs 286 and 287).

In paragraph 286 of the Report, it

is stated that the court should have

the power to suspend further action

and proceed under provincial

legislation "at any stage of the

proceeding"; however, in recommenda-

tion 6l., the Committee specifically

recommended that this alternative be

included in the disposition

provisions. Provision for such an

alteration of proceedings is set out

in article 716 of the New York

This section should cover what

appears to be the intention behind

section 39 of the present Juvenile

Delinquents Act, which provides

that, "Nothing in this Act shall be

construed as having the effect of

repealing or over-riding any

provision of any provincial statute

intended for the benefit of children;

and when a juvenile delinquent who

has not been guilty of an act which

is, under the provision of the

Criminal Code an indictable offence,
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DISPOSITION - FINAL ADJUDICATION

TEXT | EXPLANATORY NOTES

(ce) (Cont'd) comes within the provisions of a

provincial statute, it may be dealt.

with either under such Act or under

this Act as may be deemed to be in

the best interests of such child."

A provision such as this one would

give the court a desirable degree of

flexibility.

(For a discussion on such alterations

of proceedings, see the Note entitled

"Rights and Rehabilitation in the

Juvenile Courts", at pages 281 to 3l1,

and particularly pages 300 to 310, in

the Columbia Law Review, February

1967, Vol. 67, No. 2).

Of interest is a reference to

provincial law in the Prisons and

Reformatories Act.

Section 70 of that Act was discussed

in the explanatory note opposite

the provision dealing with informal

adjustment. in effect, that section, |

which relates to Ontario, provides

for informal disposition in certain

cases involving an offence against

the law of Canada. The court may

"bind the child out to some suitable

person" under the provisions of the

law of Ontario, place the child in a

foster home, or commit the child to a

provincial institution. Section 71

eee
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TEXT

57. (c) (Cont'd) -

Final adjudication

57. (ad) make an adjudication that

. ‘the defendant is, as the

case may be; a child

offender, a young

offender, or a violator.

DISPOSITION - FINAL ADJUDICATION

Document disclosed under the Access to Information Act
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‘EXPLANATORY NOTES

states that, when such an order has

been made, "the child may thereafter

be dealt with under the law of the

Province of Ontario, in the same

mamner, in all respects, as if such

order had been lawfully made in

respect of a proceeding instituted |

under authority of a statute of the

Province of Ontario."
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DISPOSITION

TEXT

58, When a child or young person

has been adjudged a violator, and

after the judge has heard evidence

on the question of the proper

disposition to be. made in the case,

the judge may make an order of

disposition that shall include one

or more of the following measures:

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

ft

(a) impose a fine not exceeding The Committee recommended that the

twenty-five dollars, which maximum fine be increased to one

may be paid in periodical hundred dollars, except for an

amounts or otherwise; offender under fourteen years of age,

(Recommendation 69, paragraph 296).

Payment by instalments was endorsed

‘by the Committee, It is not clear

what the maximum fine should be for

a violator; however, since it is

contemplated that a violator will

have committed a very minor offence,

we cannot see any reason for raising

the amount of the fine to be paid,
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DISPOSITION

TEXT

58. (Cont'd)

(b) place the child or young

person under the supervision

of a probation officer, or

any other suitable person,

under conditions set out by

the . judge, but no such order

shall exceed two years;

EXPLANATORY NOTES

This wording was endorsed by the

Committee in paragraph 305, where

it is stated: . |

"Another suggestion is that the

provision that empowers the court

to ‘commit the child to the care or

custody of a probation officer or

of any other suitable person! should

be replaced by a provision empower-

ing the court to 'place the child

under the supervision of a probation

officer, or any other suitable

person', As one submission explains,

the existing provision 'is not clear

since it does not specify the import

of the term "custody" in relation-

ship to its duration, the effect

upon parental relationships of such

an order, or the responsibilities

(financial and legal) of the person

to whom custody is awarded!,TM

Recommendation 73 is to the effect

that the "legal effect of super-

vision should be clarified." It

then refers to paragraph 305, which,

as quoted above, states that the

legal effect of the word "custody"

was not clear, and therefore

. recommended the wording that has been

used in (b) opposite, where the word

"supervision" has replaced the word

eeagd
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DISPOSITION

EXPLANATORY NOTES

"custody", The Committee endorsed

the wording used opposite. We think

that recommendation 73 is in error

in summarizing the gist of paragraph

305, and that, therefore, it is not

necessary to clarify the legal effect

of supervision. Paragraph 2l| of the

1962 Report of the Sub-Committee on

Juvenile Delinquency, 1962,

Legislation Committee, Probation

Officers Association ~ Ontario,

states that:

"A revised Act should amend the

court's power to ‘commit the child

to the care or custody of a probation

officer or of any other suitable

person! and should substitute the

power to tplace the child under the

supervision of a probation officer

or of any other suitable person'."

With regard to the two year limitation

period, paragraph 186 of the Report’

states that, "A child whose situation

does not warrant committal to an

institution should, we think, be

subject to control for a period not

exceeding two years,"

The transfer of probation orders is

provided for elsewhere in this Act.
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DISPOSITION

THAT 7 EXPLANATORY NOTES

58. (Gont'd)

(e) place the child or young Recommendation 12 and paragraph 149

person in a suitable foster. state that a violator should not be

home or group home, or other | removed from his home and placed in

shelter facility, for a a foster home without the consent

period not exceeding two of his parents,

years, with the consent of The maximum period of two years

the parent or parents, or conforms with the Committee's

guardian, and, where there recommendation in paragraph 186 of

are two parents in the the Report. Recommendation 61 and

home of the child or young. paragraph 279 of the Report

person, with the consent recommend that a pre-sentence report

of both parents, but only be a pre-requisite to taking a child

after he has considered a out of the home,

pre-disposition report

with respect to that child

or young person;
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DISPOSITION

TEXT BEXPLANATORY NOTES

(Gont!d)

(dad). impose upon the child or

young person such further 7

or other conditions as may

be deemed advisable and

for the good of the child

or young person;

The Committee made no recommendation

reflecting upon this provision,

which is the present 20(1)(g) of the

Juvenile Delinquents Act. Against

this provision, it could be said

that it gives a judge legal sanction

to impose any kind of condition, no

matter how onerous or tyrannical;

on the other hand, a certain amount

of flexibility may be necessary in

a vast country where there are many

isolated areas and varying

communities. This provision is one

that should, and no doubt will, be

considered critically.
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58.

(e) commit the child or young

person to the charge of any

children's aid society, duly

organized under an Act of

the legislature of the

province and approved by

the Lieutenant-Governor

in Council, or, in any

municipality in which there

is no children's aid society,

to the charge of the

superintendent, if one there

be, for a period not exceed-

ing two years, but only after

the judge has considered a

pre-disposition report with

respect to that child or

young person,
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DISPOSITION

— 
BRPLANATORY NOTES

cont 'd)

Present section 20(1)(h) of the

Juvenile Delinquents Act.

A "pre-sentence" report should be

a pre-requisite to taking a child

out of his home.

(Recommendation 61, also paragraph

279).

See paragraph 186 of the Report

concerning the two year limitation,

The superintendent referred to in

this and subsequent sections is the

provincial superintendent of child

welfare, or similar officer.

Provision 20(1)(i) of the Juvenile

Delinquents Act is not relevant,

since the Committee has recommended

that a "violator" should not be

sent to a training school.

(Recommendation 12, paragraph 313).
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TEXT DISPOSITION EXPLANATORY NOTES

590, When a child has been adjudged

a child offender, and after the

judge has heard evidence on the

question of the proper disposition

to be made in the case, the judge

may make an order of disposition that

shall include one or more of the

following measures:

(a) impose a fine not exceeding The Committee recommended that the

twenty-five dollars, which maximum fine for a child offender

may be paid in periodical be kept at twenty-five dollars.

amounts or otherwise; . (Recommendation 69 and paragraph

295).

The Committee also recommended that

payment be made, at the order of

the court, by instalments.

(Recommendation 69, paragraph 295).

(b) place the child under the The new wording of this provision

supervision of a probation was endorsed by the Committee in

officer, or any other suit- paragraph 305, For a discussion on

able person, under conditions the point, see the notes: opposite

| set out by the judge, but no the same provision concerning

such order shall exceed two "violator"TM,

years3 : The 2-year limitation period placed

on this method of disposition was

recommended in paragraph 186 of the

Report.

This time limit also conforms to

recommendation 25 in the brief

prepared by the Probation Officers

Association of Ontario,
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DISPOSITION L

TEXT EXPLANATORY NOTES

(Cont 'a)

(c) cause the child to be placed The Committee made no recommendation

in a suitable foster home

or group home, or other

shelter facility, for a

period not exceeding two

years, but only after the

judge has considered a pre-

disposition report with

respect to that child;

impose upon the child such

further or other conditions

as may be deemed advisable

and for the. good of the .~

child; | |

concerning parental consent.

A "pre-sentence" report should bePp Pp

_@ pre-requisite to taking a child

out of his home,

(Recommendation 61, also paragraph

279) «

See notes opposite this provision

concerning violator.
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DISPOSITION

59. (Cont'd)

(e} commit the child to a

training school for a

period not exceeding three

years, but only after the

judge has considered a pre-~

disposition report with

respect to that child, and

only after every effort has

been made to treat such

child in its own home, or

in a foster home, group

home, or other shelter

facility;

EXPLANATORY NOTES

The term training school has replaced

the term “industrial school."

(Recommendation 75, also paragraph

312). |

The time limit of three years follows

the Committee's recommendation 23,

and also paragraph 163 of the Report.

Recommendation 76 of the Report

stated that "Institutional commitment

should be ordered only as a last

resort and the Act should be

strengthened in order to give more

adequate expression to this approach

to the treatment of the juvenile

offender." Paragraph 313 expresses

the same attitude.

It is intended that this provision

embrace the intent of the present

section 25 of the Juvenile Delinguents

Act, which provides as follows:

"Tt is not lawful to commit a juvenile

delinquent apparently under the age

of twelve years to any industrial

school, unless and until an attempt

has been made to reform such child in

its own home or in the charge of a

Children's Aid Society, or of a

superintendent, and unless the court

finds that the best interests of the

child and the welfare of the community

require such commitment."
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DISPOSITION

(Cont'd)

(f) commit the child to the

charge of any children's

aid society, duly organized

under an Act of the

legislature of the province

and approved by the

Lieutenant-Governor in

Council, or, in any munici-

pality in which there is no

children's aid society, to

the charge of the

superintendent, if one there

be, for a period not exceeding

two years, but only after the

judge has considered a pre-

disposition report with

respect to that child.
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Present section 20(1)(h) of the

Juvenile Delinquents Act, with

added condition precedent requiring

consideration of pre-disposition

report.

See paragraph 166 of the Report

concerning the two year Limitation.
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|

DISPOSITION

TERT

YOUNG CFFENDER

60, When a young person has been

adjudged a young offender, and after

the judge has heard evidence on the

question of the proper disposition

to be made in the case, the judge

may make an order of disposition

that shall include one or more of

the following measures:

(a) impose a fine not exceeding

one hundred dollars, which

may be paid in periodical

amounts or otherwises

(bp) make an order of restitu-

tion in an amount not exceed-

ing one hundred dollars,

which may be paid in period-

ical amounts or otherwise;

(c) place the young person under

the supervision of a proba-

tion officer, or any other

suitable person, under

conditions set out by the

judge, but no such order

shall exceed two years;

EXPLANATORY NOTES

The Committee recommended that the

maximum fine be increased to one

hundred dollars, except where the

offender is under fourteen years of

age.

(Recommendation 69).

This provision is in compliance with

recommendation 71 and paragraph 299

of the Report.

Restitution should apply only to a

person fourteen years of age or older,

See notes opposite (b) in provisions

concerning disposition of child

offender and violator,
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DISPOSITION

TEXT

60, (Cont'd)

(a) cause tne young person to

be placed in a suitable

foster home or group home,

or other shelter facility,

for a period not exceeding

two years, but only after

the judge has considered a

pre-disposition report with

respect to that young person;

impose upon the young person

such further or other

conditions as may be deemed

advisable and for the good

of the young person;

commit the young person to

a training school fora

period not exceeding three

years, but only after the

judge has considered a pre-

disposition report with

respect to that young

person, and only after every

effort has been made to treat

such young person in its own

home, or in a foster home,

group home or other shelter

facility;

EXPLANATORY NOTES

See notes opposite (c) concerning

the disposition of a "child

offender",

See notes opposite this provision

concerning violator,

See notes opposite paragraph (e)

concerning the disposition of a

Nohild offender",

a
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commit the young person

to the charge of any

children's aid society,

duly organized under an Act

of the legislature of the

province and approved by the

Lieutenant-Governor-in-

Council, or, in any

municipality in which there

is no children's aid society,

to the charge of the

superintendent, if one there

be, for a period not exceed-

ing two years, but only after

the judge has considered a

pre-disposition report with

respect to that young person.
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DISPOSTTION

TEXT EXPLANATORY NOTES

(Cont'd)

Present section 20(1)(h) of the

Juvenile Delinquents Act, with

added condition precedent requiring

consideration of pre-disposition

report,

See paragraph 186 concerning the

two year limitation,
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DISPOSITION

TRAFFIC OFFENDER

61, Where a child or young person

has been adjudged a child offender,

a young offender or a violator, as

the case may be, concerning a traffic

offence or violation, the juvenile

court may, in lieu of or in addition

to any order that it may make

pursuant to section 58, 59 or 60, as

the case may be, make any or all of

the orders provided in paragraph (c)

of section ,9l. .

EXPLANATORY NOTES

The Committee suggested in paragraph

15h "that the disposition provisions

of the Act should perhaps be amended

to indicate more specifically the

powers of the Juvenile Court Judge

in juvenile traffic cases, Included

would be the power to impose

restrictions on the use of an

automobile, to order suspension or

revocation of a driving licence and

possivly to order attendance at a

driver's school”. The Committee

also recommended that adequate

provisions be made for implementing

provincial legislation relating to

the assessing of demerit, points,

the suspension or revocation of a

licence upon conviction of a driving

offence or accumulation of a

specified number of demerit points,
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PROBATION ORDERS

TEAT EXPLANATORY NOTES

CONTENTS

62. (1) Where an order is made This provision is adapted from

under this Act placing a recommendation 12 of the "Proposals

child or young person under for Probation" made by the Canadian

the supervision of a proba- Corrections Association, dated

tion officer, or any other February 1, 1967.

designated suitable person,

such order shall include:

(a) the name of the court

making the order;

(bob) the name of the court

within whose territorial

jurisdiction the child

or young person resides

or will reside 3

(c) the requirement that the

child or young person be

of good behaviour;

(d) the requirement that the Paragraph (d) makes it clear that

child or young person the court has the power to vary a

shall appear when probation order.

called upon during the

period of the probation

order so that the judge

may vary the order

placing the child or

young person on

probation;

eoeas
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PROBATION ORDERS

THAT

(Cont !d)

the requirement that the

child or young person be

under the supervision of a

probation officer appointed

or assigned to that

territorial jurisdiction, or

a suitable person designated

by the judge;

the requirement that the

child or young person

report to the probation

officer or designated person

in accordance with instruc-

tions given by the judge

and receive visits at his

home by the probation

officer or designated

persons and

such order may include such

further conditions as the

judge considers desirable

in the circumstances,

EXPLANATORY NCTES

Recommendation 12(b) of the

"Proposals for Probation" approves

of the discretionary powers available

to the court under section 638(2) of

the Criminal Gode,

eoeoee
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PROBATION ORDERS

TRAT : EXPLANATORY NCTES

CONTENTS

62. (2) Where an order is made Recommendation 16 of "Proposals for

under this Act placing a child Probation" calls for a judge to

or young person under the super- explain the terms of a probation

vision of a probation officer, or . order to an adult; therefore, it

any other designated suitable would seem appropriate that

person, the judge making the order . provision be made to require a

shall explain to the child or judge to explain such an order toa

young person the purpose and child or young person,

effect of such order,
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PROBATION ORDERS

TEXT EXPLANATORY NOTES

CONTENTS

62. (3) A copy of the probation This provision is in accordance with

order, Signed by the judge who recommendation 17 of the above

made the order, shall be served . mentioned "Proposals for ProbationTM

upon the child or young person submitted by the Canadian Corrections

who is the subject of the order, Association. That recommendation

and upon the parent, or the adds:

m .eand that he be required toparents, or the guardian of such

child or young person. endorse the original order to the

effect that a copy has been served

upon him, that he understands its

terms and conditions, and agrees to

abide by them."

The inclusion of this provision

should be considered subject. to the

views of probation officers.

Perhaps there should also be a

statutory requirement, in the words

of recommendation 18 of the

"Proposals for Probation” of the

Canadian Corrections Association

brief, “that the court send a copy

of the order to the probation

officer of the court",

viwy
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DISPOSTTION SUBSEQUENT

THAT

PORTABLE PROBATION ORDERS

63. Where, under this Act, a child

or young person placed on probation

subsequently moves outside the

jurisdiction of the judge who placed

the child on probation, such judge

shall notify the judge of the

jurisdiction to which the child or

young person is moving of the

circumstances surrounding the case,

and shall forward a copy of his

order of disposition in the case to

such judge, who will then have the

same powers over the child or young

person as he would have had if the

case had originally been heard in

his court.

EXPLANATORY NOTES

Recommendation 73 of the Report

states as follows:

"The law should make provision for

the transfer of probation orders

tt
from one court to another.....

(See also paragragraph 305).

A provision such as this was

recommended in the brief submitted

by the Probation Officers

Association of Ontario.

(Recommendation 27, page l2 of that

prief).

oeee
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DISPOSITION SUBSEQUENT .

TEXT

ORDER OF DISCHARGE

6h, A judge, when he is of the

opinion that a child or young

person whom he adjudged a violator,

a child offender, or a young offender,

as the case may be, no longer requires

the supervision of the court, may

discharge such child or young person

from the supervision of the court,

and thereafter no further action may

be taken in respect of the matter

that brought the child or young

person withir the jurisdiction of

the court.

EXPLANATORY NOTES

This provision is in accordance

with recommendation 28, and

paragraph 186 of the Report, which

endorse a principle contained in

the brief submitted by the Canadian

Corrections Association,

This principle is contained in

section 20(3) of the present

Juvenile Delinquents Act, which

says:

" ...the court may ....discharge

the child on parole or release it

from detention....”

eoead
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DISPOSITION SUBSEQUENT

TEXT EAPLARATCRY NOTES

CHILD OR YOUNG PERSON BROUGHT BACK BEFORE THE JUDGE

65. Where a child or young person

has been adjudged a violator, a child.

offender, or a young offender, as the

case may be, and is still under the

supervision of the court, the judge

may, by summons or warrant as provided

in sections 21, 22, 23, 2h. and 25

of this Act, cause the child to be

brought before the court, and take

any action provided by section 58

in the case of a child or young

person adjudged to be a violator, or

by section 59 in the case of a child

adjudged to be a child offender, or

by section 60 in the case of a young

person adjudged to be a young

offender, provided that notice of

such hearing has been sent to the

parent, parents or guardian,

pursuant to section 26 of this Act,

‘and provided that the court has

heard evidence pursuant to section

57 of this Act.

There is no recommenéation in the

Report concerning this point; how-

ever, it would appear to be necessary

and is implicit in section 20(3) of

the present Juvenile Delinquents

Act.

(The U.S. Acts have a "varying order"

provision: for example, Standard

Family Court Act: Section 26;

California: Sections 775-6;

Uniform Juvenile Court Act: section

28s

New York: Sections 762-766,

This provision should allow a judge

to send a child or young person to

training school, when that child

offender or young offender has

proved to be unsuitable for probation.

At the same time, by providing that

such child “is still under the

supervision of the court", no child

who has been discharged by payment

of fine, or who has made restitution

could be brought again before the

court tobe subjected to further

disposition.

e9o00
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PRE#=DISPOSITION REPORT

INVESTIGATION AND REPORT

66. (1) “here, in an adjudication

| under this Act, a judge has

adjudged the information to have

been proved, he shall direct a

probation officer, or other -

qualified person, to investigate

the personal and family history |

and environment of the child or

young person who is the sub ject

of the information, and to

submit in writing to “him a -pre-

disposition report with r espect

© to such child or young person

based on the findings of such

investigation..

EXPLANATORY NODES

The Report of the Couchiching

Conference recommends the term

"predisposition history".

While there is no specific recommen-

dation in the Report concerning

making a pre-sentence (or "pre-

Gisposition") report. mandatory, in

footnote 3, at pages 190-1, appears

the following:

"For these reasons, there would seem

to be merit in the view that as a

minimum requirement the pre-sentence

report should be the subject of a

specific reference in the Act."

Following this comment, sections 23

and 2l| of the Standard Juvenile Court

Act are cited,

Recommendation 22 of the brief sub-

mitted by the Probation Officers

Association calls for a statutory

provision requiring a social history

investigation. The expression

"Investigate the personal and family

history and environment" are taken

from 260,151 of the Minnesota Code.

Section 23 of the Standard Juvenile

Court Act states as follows:

" ee-The investication shall cover

the circumstances of the offence or

complaint, the--social history and
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PRE-DISPOSITION REPORT

TEXT | EXPLANATORY NOTES

66. (1) Gont'd) present condition of the child and

family, and plans for the child's

immediate care, as related to the

decree..."

It is commonly accepted that such a

report should not be available to

the judge until he has made his

adjudication.

Recommendation 22 of the Probation

Officers! brief says that such.

investigation should be made

"following a finding of delinquency".

The comment following section 21 of

the First Tentative Draft of the

Uniform Juvenile Court Act is as

follows:

"Provisions of this kind are common,

They enable the court to become

fully informed before making a dis-

position. The information obtained

is for that purpose, not for the

purpose of establishing the

allegations of the petition".

Item (3) of paragraph 303 of the

Report states that:

"The probation officer should be

responsible for pre-sentence inves-

tigation"; however, there was no

specific recommendation for

legislation to this effect.

aoeoo
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PRE-DISPOSITION REPORT

TEXT

PRIVILEGED COMMUNICATIONS

66. (2) Information given by a

child or young person to a

probation officer or other

qualified person during the

course of an investigation

pursuant to sub-section (1)

shall not be used or receivable

in evidence against that child

or young person in any criminal

proceeding against him there-

after taking place,

EXPLANATORY NOTES

Recommendation } of the "Proposals

for Development of Probation in

Canada" of the Canadian Corrections

Association, dated February 1, 1967,

states as follows:

"That provision be made for ensuring

that information given by an offender

to a probation officer in the course

of preparing a pre-sentence report,

or in the course of counselling, be

regarded as a privileged communica-

tion insofar as any other criminal

or civil proceeding is concernedTM,

In the notes following, it is

explained that it is essential for

the probation officer to work with

his client in an atmosphere of trust,

where the offender is actively

encouraged to speak freely about his

life,

This brief was concerned with the.

probation of adults; however, presum-

ably the same principles apply in

this instance, As this section is

now drafted, the offender is protected

from his evidence being used against

him in a criminal proceeding.

Section 5 of the Canada Evidence Act

was looked at.

poo d
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PRE-DISPOSITION REPORT

TEXT

66. (3) A pre-disposition report

| made pursuant to sub-section (1)

shall be made available to the

counsel or other person appear-.

ing with the child or young

person, or if the child or young

person appears alone, at the

discretion of the judge, to such

child or young person, and to

counsel representing the Crown,

where such counsel has been

appointed, before the court has

made its disposition in the case,

and the counsel or other person

appearing with the child or

young person shall have an

opportunity to cross-examine

the probation officer or other

qualified person who submitted

such report.

EXPLANATORY NOTES

There should be a right to cross-

examine a probation officer on his

report, which probably consists

primarily of hearsay evidence,

(Recommendation 62 and paragraph 283

are the relevant references in the

Report).

Recommendation 5 and the following

comment contained in the "Proposals

for Probation" submitted by the

Canadian Corrections Association

deal with the subject.

The recommendation reads that:

"The court shall, before disposition

ensure

(1) that the offender or his counsel

have had a chance to read the

report and have had an opportun-

ity to comment upon its

(2) that the pre-sentence report be

a privileged document available

to (a) court, (b) accused or

counsel, (c) crown attorney,

(ad) an institution to which the

accused is sent, (¢) parole

service, (f) any other person-

designated by the court’,

veroe
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PRE-DOSPOSITION REPORT

EXPLANATORY NOTES

Section 5=1(2) of the Illinois

Juvenile Court Act, provides as

follows:

“Before making an order of disposition

the court shall advise the State's

Attorney, the parents, guardian,

custodian or responsible relative or

their counsel of the factual contents

and the conclusions of reports prepar-

ed for the use of the court and

considered by it, and afford fair

opportunity, if requested, to

controvert them.

The court may order, however, that

the documents containing such reports

need not be submitted to inspection,

or that sources of confidential infor-

mation need not be disclosed”.

At page 9 of the pamphlet entitled,

"Theory and Development of Pre-

sentence Reports in Ontario" prepared

by G.G. McFarlane of the Ontario

Probation Service, it is indicated

that the practice in Ontario is to

submit copies of the pre-sentence

‘report to the Bench, to the Crown,

and to the Defence.

This provision, as it now stands,

means that a social history report

will not be available to a child or

young person as of right, if he is
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PRE=DISPOSITION REPORT

66. (lh) A pre-disposition report

made pursuant to subsection (1)

shall be made available to, in

addition to those persons

mentioned in subsection (3), a

training school to which the

child or young person is sent,

any probation officer or othex.

designated person under whose

supervision the child or young

person is placed, a parole.

board, and any other person

designated by the court.

EXPLANATORY NOTES

unrepresented, but only at the

discretion of the judge. The

reason behind this limitation is

the problem posed where the anfor-

mation contained in such a report

would be damaging to the child or

young person, such as where the

child is illegitimate or the mother

is a prostitute, to use two examples

set out in paragraph 281 of the

Report.

This provision would implement part

of recommendation 5 of the "Proposals

for Probation” of the Canadian

Corrections Association discussed

above.

sees
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PRE-DISPOSITION REPORT

TEXT

66. (5). A pre-disposition report

made pursuant to subsection (1)

shall be considered a document

of the court, and shall form

part of the record relating to

the child or young person with

whom it is concerned.

. EXPLANATORY NOTES

Recommendation 1(4.) of the

"Proposals for Probation" submitted

by the Canadian Corrections

Association recommends:

"that the pre-sentence reports be a_

document of the court’. | |

This provision would ensure that

the report would be considered to

be part of the record, and would

therefore be subject to the same

protection against disclosure as

the record,
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MEDICAL, etc. REPORTS

TEXT

67. (1) A judge may order that @

chila or young person who is the

subject of an information be

examined by a physician,

psychiatrist, psychologist, or by

qualified persons at a venereal

disease control clinic, but in no

case shall such an examination be

ordered prior to the adjudication

that the information has been

proved, except where a child or

young person is considered so

mentally ill as to be unable to

instruct counsel, or is being

held in detention and a medical

examination is ordered to ensure

‘that he is not a carrier of a

communicable disease,

EXPLANATORY NOTES

While there is no formal recommenda-

tion in the Report concerning medical

examinations, footnote } on page 191

of the Report states as follows:

"Examination of the child by a

psychiatrist, psychologist or

physician will obviously be necessary

in certain cases. The authority of

the court to order the appropriate

examinations, including tests for

venereal disease, should be stated

expressly in the Act. At the same

time, the Act should make it clear

that the court has no power to order

any Such examination, other than

possibly a routine medical examination

prior to establishing that the child

has committed the offence alleged

against him", |

In paragraph 265 of the Report

appears the following statement:

"Until the child is found to have

committed the act complained of, the

state should have no right to

infringe the child's interests in

preserving his privacy except. in the

most urgent cases. A child considered

so mentally ill or feebleminded as

to be unable to instruct counsel

must be examined by scientific

eecoe

005160



67. (1)

TEXT

(Cont'd)

- 157 =

Document disclosed under the Access to Information Act }
Document divulgué en vertu de la Loi sur Vaccés 4 linformation |

MEDICAL, etc. REPORTS

EXPLANATORY NOTES

experts. Again, a child held in

detention will have to be given a

physical examination to ensure that

he is not a carrier of contagious

diseases",

Authority to order such examination

is provided in the Standard Juvenile

Court Act, section 22 and, for

example, in section 8.2) of the

Wisconsin Children's Code.

e@eesd
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MEDICAL, etc. REPORTS

TEXT EXPLANATORY NOTES

TREATMENT

67. (2) Where an examination This provision is solely for .

conducted pursuant to subsection discussion purposes. Section 2e of

(1) discloses that the child or the Standard Juvenile Court Act has

young person being examined is in such a provision. The Report of the

need of treatment, a judge may Justice Committee made no recommenda-

order the child or young person tion in this respect. It is

to be so treated. . questionable whether this subsection

should be included in the Act, It

would have the effect of forcing

medical, psychiatric or psychological

treatment on a person without his

consent, and without his having

been adjudged an offender, etc.

This might be accomplished informally

as a-condition of probation, While

the advisability of including this

provision is questionable, it was

thought that the best way to focus

attention on the point was to

include it in this discussion draft.

67. (3) For the purposes of Recommendation 6 of the "Proposals

subsection (1), the judge for Probation" (Canadian Corrections

may order that the child be Association) deals with this point.

kept in detention for a The ten day limitation period is

period of 10 days. purely arbitrary.

ooooa0
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TEXT

CONFIDENTIALITY

67. (4) All reports received by

the court pursuant to sub-

section (1) shall be disclosed

to the counsel of the child or

young person who is the subject

of such reports, and, if the child

or young person is represented by

a person other than legal counsel,

that person, even if he be a

parent of the child or young

person, shall be permitted to

see such reports if he so

requests, and the counsel or other

person appearing with the child

or young person shall have an

opportunity to cross-examine any

person who has submitted a report

based on an examination conducted .

pursuant to subsection (1).

EXPLANATORY NOTES

That part of this provision provid-

ing for the disclosure of the

report is in accordance with

recommendation 62 of the Report.

The point is discussed in paragraphs

281 and 283.

The Committee contemplated that the

counsel of the child or young

person would use his discretion in

deciding how much of the information

Should be revealed to the child or

his parents.

Ce
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MEDIGAL OBSERVATION

TEXT

MEDICAL OBSERVATION IN CUST ODY

68. A judge who has received an

information with respect to any child

or young person pursuant to section

20, may,-at any time the child or young

person is before him, remand the child

or young person, by order in writing,

to such custody as the judge directs

for. observation for a period not

exceeding 30 days where, in his

opinion, supported by the evidence of

at least one duly qualified medical

practitioner, there is reason to

believe that the child or young person

is mentally ill.

EXPLANATORY NOTES

Adapted from section h51(c¢)(i) of

the Criminal Code.

At page 15 of the Report from the

Couchiching Conference appears the

following statement:

"Tn cases of children who are so

disturbed that they require observa-

tion of a nature that is not adequate

in the regular detention setting,

some provision should be made to

recommend that the observation wards

of hospitals be used for detention.

Similarly, there is provision in the

Criminal Code for adults to be

placed in hospitals for treatment by

the Court, but there is no such.

provision for juveniles, Asa

result some children who need

psychiatric treatment in a hospital

setting are sent home or sent to a

training school when either may be

extremely detrimental to the child.”

eoeeoc0
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MENTAL ILLNESS AT TIME OF TRIAL

TEXT

(1) A judge who has received

an information with respect to

any child or young person pursuant

to section 20, may, at any time

before he has adjudged the infor-

mation to have been proved, or

before he has dismissed it, where

it appears that there is sufficient

reason to doubt that the accused is,

on account of mental illness,

capable of conducting his defence,

direct that an issue be tried

whether the accused is then,.on

account of his mental illness,

unfit to stand the hearing of the

charges against him.

(2) The judge shall thereupon

try the issue and render a

finding thereon.

|

|

EXPLANATORY NOTES

Adapted from section 52h, of the

Criminal Code.

ooo?
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MENTAL ILLNESS AT TIME OF TRIAL

TEXT EXPLANATORY NOTES

69, (3) Where the finding is that

the child or young person is

not unfit on account of mental

illness to stand the hearing of

‘the charges against him, the judge

shall proceed as if no such issue

had been directed,

(4) Where the finding is that the

child or young person is unfit on

account of mental illness to stand

the hearing of the charges against

him, the judge shall order‘that the

child or young person be kept in

detention until the pleasure of the

Lieutenant=-Governor is known, and

any plea that has been pleaded

shall be set aside,

(5) No proceeding pursuant to

this section shall prevent the

child or young person from being

proceeded against subsequently.

#eoege
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PROBATION OFFICERS

TEXT |

70. Every probation officer duly

appointed under the provisions of

this Act or of any provincial statute

has in the discharge of his or her

duties as such probation officer all

the powers of a constable, and shall

be protected from civil actions for

anything done in bona fide exercise

of the powers conferred by this Act.

Present

Document disclosed under the Access to Information Act
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EXPLANATORY . NOTES

Section .30. |
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PROBATION OFFICERS

TEX

71. It is the duty of a probation

officer to make such investigation

as may be required by the court, to

be present in court, to furnish to

the court such information and.

assistance as may be required, and

to take such charge of any child or

young person, before or after trial,

as may be directed by the court.

EXPLANATORY NOTES

Present Section 31.

The provision concerning the presence

of the probation officer "in order

' to represent the interests of the

child where the case is heard” has —

been omitted, in view of the remarks

of the Committee in paragraph 217,

where, when speaking of the case

presented for the child by the

probation officer, the Committee

quoted this provision with

disapproval, saying,

"The probation officer's primary

responsibility is to the court, not.

to the child", and "experience has

shown that one person should not be

expected to perform inconsistent

functions",

The provision contained in this Act

according to which a child or young

person may be represented by counsel,

or assisted by a parent, takes the

place of the deleted provision of

section 31, In paragraph 303(3) of

the Report, the Committee specifically

mentioned the responsibilities of the

probation officer: pre-sentence

investigation, and personal super-

Vision of the child, by way of

immediate supervision or as aftercare,

So0ee
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| PROBATION OFFICERS —

TEXT | oe EXPLANATORY NOTES

71. (Cont'd) » . Po 7 oo These duties are covered in this

‘draft, with the, exception of

provisions concerning aftercare.

Duties concerning aftercare have been

purposefully excluded-in. the: present

“draft from the functions of the

juvenile‘court.. There may be debate

on this point.

t

even
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' PROBATION OFFICERS

TRXT 9 me | ss EXPLANATORY NOTES

72. Every probation officer however - Present Section 32.

appointed is under the control and

‘subject to the direction of the judge

.of the court with which such probation

officer is connected, for all purposes

of this Act.

vee
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‘PROBATION OFFICERS

TEXT

73. Where no probation officer has

been appointed under provincial

authority, and remuneration for a

probation officer has been provided

by municipal grant, public subscription

or otherwise, the court shall appoint

one or more suitable persons as

probation officers,'

EXPLANATORY NOTES

This is the present section 295

with the omission of the words

"with the concurrence of the

Juvenile Court Committee",

It is reproduced here for dis-

cussion purposes, and can be either

retained or dropped.
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EVIDENCE

TEXT

7h. For the purposes of this Act a

person shall be deemed to have been

of a given age where the anniversary

of his birthday, the number of which

corresponds to that age, is fully

completed, and until then to have

been under that age.

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

This provision is taken word for

" word from section 3(1) of the

Criminal Code.

Section 25 of the new Interpretation

Act (assented to July 7, 1967) is

as follows:

"(9) A person shall be deemed not to

have attained a specified

number of years of. age until

the commencement of the

anniversary, of the same

number, of the day of his

birth,"

Section 7. of the discussion draft

is redundant, in view of section

25(9) of the new Interpretation

Act. It could be omitted.
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EVIDEN CE:

TEXT

(1) In any proceedings to which

this Act applies the production of

a birth certificate or a copy

thereof purporting to be in the

name of the child or young person

and purporting to be certified

under the hand of the proper

officer or person in whose custody

the records are held, or an entry

or record of an incorporated

society or its officers who have

had the control or care of a child

or young person at or about the

time the child or young person was

brought to Canada is prima facie

evidence of the age of the child

or young person, if the entry or

record was made before the time

when the offence is alleged to

have been committed.

(2) Section 28 of the Canada

Evidence Act does not apply to

this section,

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

Recommendation 57.

"The law should make adequate

provision for a clear and simple

method of proving the age of a

child or young person who is before

the juvenile court".

The second part of 75(1) is taken

from 565(1) of the Criminal Code.

Section 2), of the Canada Evidence

Act would apply.

This section negates the necessity

of seals and signatures on

certified documents.

That section requires that the

party producing a copy of a

document must give notice that he

intends to do so,
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EVIDEN CE

TRXT

76. In the absence of other evidence,

or by way of corroboration of other

evidence, a judge of a juvenile court

may infer the age of a child or young

person from his appearance,

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

This paragraph is taken from

section 565(2) of the Criminal

Code.
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EVIDEN CE

TEXT

Service of any document

pursuant to this Act, may be

proved

(a) where service thereof has

been made by a peace officer

or other person designated by

the judge, by the oral

evidence, given under oath,

of such peace officer or

other person, or by his

affidavit sworn before any

commissioner. or other person

authorized to take affidavits;

where service thereof may be

made by mail, by oral

evidence under oath, or by

an affidavit, sworn before

any commissioner or other

person authorized to take

affidavits, of the officer of

the court whose duty it is to

send such documents, setting

out that the document was

sent by mail on a named date

to the person to whom it was

directed, and identifying a

true copy of such document.

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

Adapted from section 26(3) of

the Ganada Evidence Act,
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_ EVIDENCE

TEXD | " . EXPLANATORY NOTES |

77. (2) Where proof is offered - Section 26(h) of the Canada.

by affidavit pursuant to this — Evidence Act.

section, it is not necessary

to prove the official character

of the person making the affidavit

if that information is set out in

the body of the affidavit.
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EVIDENCE

THAT

CHILD'S OATH MAY BE DISPENSED WITH -

78. (1) When in a proceeding before

a juvenile court a child of tender

years who is called as a witness

does not, in the opinion of the

judge, understand the nature of

an oath, the evidence of such

child may be received, though

not given under oath, if, in the

opinion of the judge, such child

is possessed of sufficient

intelligence to justify the

reception of the evidence and

understands the duty of

speaking the truth.

78. (2) No case shall be decided

upon such evidence alone, and

it must be corroborated by some

.Other material evidence,
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EXPLANATORY NOTES

Present section 19(1) of the

Juvenile Delinquents Act; identical

to section 16(1) of the Canada

Evidence Act.

The wording of present section 19(2)

of the Juvenile Delinquents Act is

not reproduced because it states that

"no person shall be convicted".

Such a wording is not adequate in

view of the fact that it would apply

to adult trials only where conviction

may be made under the proposed Act.

It would create difficulties as to

proceedings against children and

young persons, since there is no

conviction in such cases,

The wording of present section 16(2)

of the Canada Evidence Act has been

adopted instead, word for word.

gece

005177



Document disclosed under the Access to Information Act

r - y Document divulgué en vertu de la Loi sur I'accés a linformation
1 i

-17h @

EVIDENCE

TEXT . EXPLANATORY NOTES

79. It is not necessary to its Present section 18 of the

validity that any seal should be Juvenile Delinquents Act.

attached op affixed to any information,

summons, warrant, conviction order,

or other process or document filed,

issued or entered in any proceeding

had or taken under this Act.
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APPEAL

TEXT

80. (1) The Attorney General, or

any child or young person concern-

ing whom a decision has been made

by a juvenile court judge, may

appeal to the court of appeal upon

any ground that involves a question

of law alone, or, with leave of the

court of appeal or a judge thereof,

upon any ground that appears to

that court to be a sufficient

ground of appeal.
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EXPLANATORY NOTES

Recommendation 60 states:

"The Crown and the accused should

have a direct right of appeal to the

court of appeal on any ground of

appeal that involves a question of

law alone and, with leave of the

court of appeal, on any other ground

that appears to the court to be

sufficient."

In paragraphs 273 to 275, the

Committee explained that it was of

the opinion that the present appeal

provisions, contained in section 37

of the present Act, were too

restricted. The appeal allowed is

to a supreme court judge, who, in

his discretion, may refuse leave to

appeals; there is no appeal as of

right.

As a comment on its recommendation

on the question of appeal, the

Committee stated, at the end of

paragraph 275;

"Adoption of the scheme we propose

would permit important questions of

law to be decided by the one

tribunal whose pronouncements apply

throughout the province, It would

help to ensure that the juvenile

court performs its proper role:
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APPBAL

TERT —
80. (1) (Cont'd)

80. (2) The Attorney General or any

child or young person concerning

whom a decision has been made by

a juvenile court judge, may appeal

from a decision of the court of

appeal to the Supreme Court of

Ganada on any question of law upon

which a judge of the court of

appeal dissents, or on any question

of law if leave to appeal is granted

by the Supreme Court of Canada.
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EXPLANATORY NOTES

the administration of a system of

individualized justice according to

law."

Special appeal provisions are found

in the Gombines Investigation Act,

which is also a special criminal

statute. Sections 31(2a),(2b) and

(2c) provide for appeals against

orders of prohibition.

Section 31(2a) provides for the

appeal to the appropriate court and

continues, "..upon any ground that

‘involves a question of law, or, if

leave to appeal is granted by the

court appealed to within twenty-one

days after the judgment appealed from

is pronounced or within such extended

time as the court appealed to or a

judge thereof for special reasons

allows, on any ground that appears to

that court to be a sufficient ground

of appeal."

This sub-section follows generally

the provisions of section 597 and

598 of the Criminal Code relating to

appeals to the Supreme Court of

Canada in indictable cases.
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APPEAL

TEAT

80. (3)

the provisions of Part XVIII of

Subject to sub-section (1),

the Criminal Code apply mutatis

mutandis to appeals under this

section.
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EXPLANATORY NOTES

The Committee made no recommendation

with respect to procedure in appeals.

Part XVIII of the Criminal Code is

that part which deals with “appeals -

indictable offences”.

Section 37(1) of the present Act

includes the following provision:

" .,.and the provisions of the

Criminal Code relating to appeals

from conviction on indictment apply

to such appeal, save that the appeal

‘shall be to a supreme court judge

instead of to the court of appeal,

with a further right of appeal to the

court of appeal by special leave of

that court."

Section 31(2c) of the Combines

Investigation Act, referred to above,

provides as follows:

"Subject to sub-section (2a) and

(2b), the provisions of Part XVIII

of the Criminal Code apply mutatis

mutandis to appeals under this

section."

This provision has been adopted in

this discussion draft. It was

drafted in 1960 and represents a

more recent approach to the problem

than does section 37 of the

Juvenile Delinquents Act.

eoog



B80. (3)

THAT

(Cont'd)

- 178 -

APPEAL
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EXPLANATORY NOTES

Part XVIII of the Criminal Code

includes sections 581 to 601.

One possible difficulty is foreseen:

the sections in Part XVIII refer to

Teonvictions” (e.g. section 592),

and, "A person who is convicted of

an indictable offence" (section 597,

referring to appeals to the Supreme

Court of Canada),

There is really no “conviction” under

the Children and Young Persons Act.

The judgment or decision of the court

is referred to as an "adjudication",

and the court would find the child

or young person a "violator", a

"child offenderTM, or a "young

offender",

It is considered that this situation

is covered by the expression

"mutatis mutandis",

See section 81(2) of this discussion

draft.
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EFFECTS OF ADJUD

TEXT

CIVIL EFFECTS OF ADJUDICATION

81. (1) Where a child or young

person has been adjudged a

"violator", a "child offender",

or a “young offenderTM, as the

case may be, he shall not be

regarded as having been convicted

of a.criminal offence for the ~

purpose of determining whether he

has a previous conviction,or is

otherwise subject to disabilities

by reason of conviction for a

criminal offence, and he may reply

accordingly to any inquiry concern-

ing previous convictions,
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EXPLANATORY NOTES

Recommendation 13 states that:

"The law should make clear that a

finding that a person is a ‘child

offender! or 'tyoung offender! is not

to be regarded as a conviction for a

‘criminal offence! for the purpose of

determining whether a person has a

previous conviction or is otherwise

sub ject to disabilities by reason of

conviction for a criminal offence".

The last sentence in paragraph 150 of

the Report is exactly the same,

except that it begins, "The statute

should make clear". The last clause,

"and he may reply accordingly to any

inquiry concerning previous

convictions", was not part of the

recommendation. This clause and the

Similar provision concerning the

sealing of records (below) are some-

times criticized as providing for a

"legalized prevarication", which

presents a quandary to the lawmakers.

Aidan R. Gough, in his article

entitled, "The Expungement of Adjud-

ication Records of Juvenile and

Adult Offenders:A Problem of Status",

put it this way, at page 189 of his

article:
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81. (1)

TEXT

(Cont'd)
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BFFECTS OF ADJUDICATION

EXPLANATORY NOTES

ve oee01n commending Governor

Rockefeller's veto of the New York

Bill, The District Attorney of

Manhattan is reported to have said

that the bill was unrealistic because

it permitted a person to lie about

his former conflict with the law',.

It is perhaps hard to articulate but

there is - to the writer's mind, at

least = something objectionable about

legalized prevarication even though

one can rationalize the point by the

worthiness of the end,

It impairs the law's integrity by

ereating a fiction where none is

needed. To only allow the offender

to deny his offence leaves the burden

en hims3 to restrict the questioning

about his offence places the focus

where it belongs, on the attitudes of

society",

This section should be considered to-

gether with section 82, The two

sections are really alternative

approaches to the same issue. On the

whole, it is submitted that section

82 is preferable, since it does not

involve "legalized prevarication",

and since, in the words of Gough,
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EFFECTS OF ADJUDICATION

TEXT

81. (1) (Cont'd)

81. (2) Notwithstanding sub-section

(1), where a child or young person

has been adjudged a “violator”, or

"child offender”, or a "young

offender" under this Act, such

adjudication shall be deemed a

conviction where provisions in the

Criminal Code are made to apply

mutatis mutandis to this Act,

EXPLANATORY NOTES

"Po only allow the offender to deny

his offence leaves the burden on

him; to restrict the questioning

about his offence places the focus

where it belongs, on the attitudes

of society.”

Section 65) of the Criminal Code,

dealing with the civil disabilities

of convicted persons, is an example

of this kind of legislation being

included in a criminal statute.

Of course section 81 has a broader

application than section 6&2.

The procedure in the case of appeals

is to be that contained in Part

RVITI of the Code, i.e., the

procedure in appeals in indictable

eases, The word "conviction" is,.

of course, used in this Part.

See section 80(3) of this draft.
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EPFECTS OF ADJUDICATION

TEXT

EMPLOYERS = FORBIDDEN QUESTIONING

82. (1) It is unlawful for any

employer engaged upon or in

connection with the operation of

any work, undertaking, or business

that is within the legislative

authority of the Parliament of

Canada to question any applicant

for employment, or any of his

referees, on any matter concerning

the arrest of such applicant

relating to proceedings under this

Act, or on any other matter concern-

ing such applicant with respect to

proceedings under this Act.

EXPLANATORY NOTES

Recommendation 84 concerns this

point and is as follows:

"Employers who are subject to

Parliament in respect of employment

practices should be prohibited from

questioning an applicant for employ-

ment or his referees on the question

whether he has been found delinquent

during his childhood,"

In paragraph 32, the Committee

stated as follows:

"If it were thought to be desirable

not to prejudice a person's employ-

ment opportunities because of his

juvenile court record the remedy

would appear to be this: an employer

should be prohibited from question-

ing an applicant or his referees on

that matter, The law already has the

example of fair employment practices

legislation which prohibits questions

relating to race or religion. How-

ever, it is debatable whether such a

prohibition by Parliament in the Act

could constitutionally apply to

employers other than those sub ject to

Parliament in respect of employment

practices. We recommend, in any

event, that such federal legislation

be introduced for enactment by |

Parliament."
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TEXT

(Cont'd)
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EPFECTS OF ADJUDICATION

EXPLANATORY NOTES

The Committee then went on to say

that it did not think the problem

could ever be solved by legislation.

In drafting this provision, the

Canada Labour (Standards) Gode, ch.38,

13-1) Elizabeth II was looked at.

The words "employer" and “employee”

used in that Act are defined

generally in section 2(d) and (c)3

however, section 3(1), concerning the

application of the Act, reads as

follows:

"This Act applies to and in respect

of employees who are employed upon or

in connection with the operation of

any work, undertaking or business

that is within the legislative

authority of the Parliament of

Canadacoooe”

The Canada Labour Code, however,

stands in a different constitutional

light from the present draft Act.

Sinee the Gode deals With labour and

not with crime, the jurisdiction of

Parliament is limited to federal works

and undertakings, The present draft

Act, on the other hand, relates to

the criminal law over which Parliament

has express jurisdiction under head

27 of section 91 of the British North

America Act.
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EFFECTS OF ADJUDICATION

TEXT EXPLANATORY NOTES

2

(Cont'd) Section 82 creates a criminal

. offence in the context of a criminal

enactment, and the qualification

suggested by the Committee, and

incorporated in section 82(1) of the

discussion draft, is likely

unnecessary and can be omitted.

Section 367(a) of the Criminal Code,

which makes it an offence for an

employer to refuse to emply a

member of a trade union, is an

example in point. The issue is a

complex one because widespread

employment practices are involved,

An employer has ordinarily the

right to require an educational

and employment history from an

applicant for employment and the

applicant is often requested to

state the places where he worked or

attended school: the fact that an

applicant was committed to training

school is likely to be revealed by

such a history.

Everyone who contravenes

this section is guilty of an

offence punishable on summary

conviction,
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RECORDS

TEXT

FINGERPRINTS AND PHOTOGRAPHS

83. (1) The Identification of

Criminals Act shall not apply to

any child or young person who is

apprehended by the police, wnless

- the judge so orders,

EXPLANATORY NOTES

The Report contains no recommendation

or discussion on this subject. Most

of the American legislation, or .

models thereof, studied have a pro-

vision similar to this.

Examples are:

Standard Family Court Act

Section 33 ccessooce

Jithout the consent of the judge

neither the fingerprints nor a

photograph shall be taken of any

child taken into custody, unless the

case is transferred for criminal

proceedings,"

OREGON

19.585

"Neither the fingerprints nor a

photograph of a child taken into.

custody for any purpose under ORS,

h19.472 to 19.587 shall be taken

except in the following circumstances:

(1) With the consent of the

juvenile court; or

(2) Where a child has been remanded

to the court handling criminal

actions: or

(3) Where a child has been placed

in the legal custody of a

state institution",
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TEXT

(contd)

i

~ 186 =

RECORDS
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EXPLANATORY NOTES

Kensas Statutes Annotated -

Supplement - 1965 - Juvenile Code

38.815.

"P) Neither the fingerprints nor a

photograph shall be taken of

any child less than eighteen

(18) years of age, taken into

custody for any purpose, with-

out the consent of the judge

of the court having jurisdic-

tions and when the. judge permits

the fingerprinting of any such

child, the prints shall be

taken as a civilian and not as

a criminal record",

oa o0

005190



_

@ 187 «=

RECORDS

TEXT

FINGERPRINTS AND PHOTOGRAPHS

83. (2) Subesection (1) shall

not apply where the. judge has

waived his jurisdiction with

respect to a young person pursuant

to section 53 of this Act, or where

a young person or the Attorney

General has required that the

young person be tried in the

ordinary court pursuant to

section 52 of this Act.

|
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EXPLANATORY NOTES

The purpose of this sub-section is

to make a young person who is being

tried in an adult court subject to

all the procedures applicable to

adult cases. Section h27 of the

Criminal Code, however, provides

that the trial of a person under

16 years of age shall take place

without publicity.

(This section should be amended to

refer to persons under 17).
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RECORDS

TEXT,

CONTENTS OF RECORD

81... The clerk of the court shall

keep a record of each case, which >

shall include the warrant, summons,

information, any report, notices,

transcripts, and all other documents

and papers originating with the court

and pertaining to the proceedings in

the case.
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EXPLANATORY NOTES

The pre-disposition report is now,

by a separate subsection, made part

of the record, as recommended in

the case of adults in the "Proposals

for Probation", submitted by the

Canadian Corrections Association.

The reason for this proposal was to

ensure that the report. would be

considered to be part of the record,

and therefore subject to the same

protection against disclosure as

the record. The provisions overlap

to that extent.

The Oregon Statute, in section

h19.567, excludes these reports in

the following words:

1 .ee0ut excluding reports and other

material relating to the childis

history and prognosis",

The same section in the Oregon

Statute defines the composition of

the records as follows:

"The clerk of the court shall keep

a record of each case, including

therein the summons and other

process, the petition and all other

papers in the nature of pleadings,

motions, orders of the court and

other papers filed with the court,

"
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RECORDS
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EXPLANATORY NOTES

The subject of juvenile court records

is dealt with in the Report in

Recommendation 85, and paragraph 313.

Recommendation 85 states:

"Juvenile court records should be

available for use in disposing of a

case against an individual who,

having a juvenile court record, is

subsequently convicted of an offence

in the adult court",

In paragraph 3)3, the Committee

discussed the different consider=

ations with regard to making a

juvenile court record available to

prospective employers and to a courts;

however, its only recommendation

concerning records was that quoted

above, (Recommendation 85),

Section 57h of the Criminal Code now

provides for the method of proving a

previous conviction, which may be

proved either by producing a

certificate or a copy of the

conviction only.
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RECORDS

TEXT

RECORDS = Confidential

85. The record in any case shall

be kept separate from the records

of adults and shall be withheld from

public inspection, but shall be open

to inspection by the child or young

person who is the subject of the

record, by the counsel or the parents

or guardian of such child or young

person, by any counsel appointed by

the Attorney General, by any other

juvenile court judge upon subsequent

adjudication, or by any court upon

subsequent conviction, for the purpose

of making 4 disposition or passing a

sentence, and, with the consent of the

judge, by persons, institutions and

agencies having a legitimate interest

in the supervision or treatment of

such child or young person, or by

persons having a legitimate interest

‘in the work of the court,

EXPLANATORY NOTES

There is no recommendation in the

Report to cover this provision.

If the pre-disposition report is

considered part of the record, there

is a discrepancy. It is, in another

provision, to be available to the

child or young person only at the

discretion of the judge, In the

provision opposite, the record is

available as of right to the child

or young person,

Most of the American legislation,

and models thereof, studied have a

provision concerning the confidenti-

ality of juvenile court records,

Section 33 of both the Standard

Juvenile Court Act and the Standard

Family Court Act provides as follows:

"These records shall be open to

inspection by the parties and their

attorneys, by an institution or

agency to which custody of a child

has been transferred, by an

individual who has been appointed

guardians; with the consent of the

judge, by persons having a legitimate

interest in the proceedings: and,

pursuant to rule or special order of

the court, by persons conducting

pertinent research studies, and by
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RECORDS:

EXPLANATORY NOTES

x

persons, institutions, and agencies

having a legitimate interest in the

protection, welfare, or treatment of

the child",

Section 827 of the Californis Code is

as follows:

TM;, petition filed in any juvenile

court proceeding and any reports of

the probation officer filed in any

such case may be inspected only by

court personnel, the minor who is the

subject of the proceeding, his

parents or guardian, and the attorneys

for such parties, and such other

‘persons as may be designated by the

judge of the juvenile court",
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RECORDS

THAT

RECORDS = Sealing

86. (1) In any case where an infor-

mation has been received by a

juvenile court judge with respect

to any person under this Act, such

person may, five years or more

after the jurisdiction of the

juvenile court judge has termin-

ated with respect to such person,

or five years or more after such

person has been released from a

training school where he has been

placed as aresult of the adjud-

ication and disposition with

respect to an information received

by a juvenile court judge, bring

a motion before that juvenile

court judge requesting the sealing

of the records relating to his

case, including the records of

the court, records of arrest, and

any other records inthe custody

of persons, agencies, or public

officials, including law enforce-

ment agencies, whom the person -

alleges in his notice of motion

to have custody of such records. —
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EXPLANATORY NOTES

This section has been included here

for discussion purposes only. It is

submitted that, in view of section

85 providing for the confidentiality

of records, it is not necessary.

There is no specific recommendation

concerning the expunging or sealing

of records. In paragraph 3h3, the

Gommittee did discuss the desirabil-

ity of barring prospective employers

from inspecting the records of

juveniles,

With regard to the draft of this

provision, section 781 of the

California Juvenile Court Law has

been used as a precedent. The first

part of section 781, comparable to

the provision opposite, is as follows:

' "In any case in which a petition has

been filed with a juvenile court to

commence proceedings to adjudge such

person a dependent child or ward of

the court or in any case in which a

person is cited to appear before a

probation officer or is taken before

a probation officer pursuant to

section 626, such person, or the

county probation officer, may, five

years or more after the jurisdiction

ee0 6
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EXPLANATORY NOTES

of the juvenile court has terminated

as to such person, or in a case in

which no petition is filed, five

years or more after such person was

cited to appear before a probation

officer or was taken before a

proba tion officer pursuant to section

626, petition the court for sealing

of the records, including records of

arrest, relating to such person's

case, in the custody of the juvenile

court and probation officer and such

other agencies, including law enforce-

ment agencies, and public officials,

as petitioner alleges, in his

petition, to have custody of such

records",
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TEXT

RECORDS - Sealing

86. (2) Where a juvenile court

judge receives a notice of motion

pursuant to sub-section (1), he

shall notify the crown attorney

of the territorial jurisdiction

in which he is located, a probation

officer, and any other person

having evidence relevant to the

matter, and he shall set a date

for the hearing of the motion to

determine whether the person making

the motion has, since the termin-

ation of the court's jurisdiction

with respect to such person, or

Since the release of such person

from training school, been found

to be a child offender or a young

offender within the meaning of this

Act, or has been convicted of any

indictable or summary conviction

offence under any other Act, and

whether such person has lived a

law abiding life to the satisfaction

of the judge.
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The corresponding part of section

781 of the California law is as

follows: .

"The court shall notify the district

attorney of the county and the

county probation officer, if he is

not the petitioner of the petition,

and such district attorney or

probation officer or any of their

deputies or any other person having

relevant evidence may testify at

the hearing on the petition”.

ee0o
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TEXT

RECORDS = Sealing

86. (3) If, after a hearing held

pursuant to subsection (2), the

juvenile court judge is satisfied

that the person who brought the

motion is living a law abiding

life and has been rehabilitated,

the juvenile court judge shall

order sealed all records, papers,

and exhibits relating to such

person that are in the custody of

the juvenile court, and all other

records relating to such person

that are in the custody of such

other persons, agencies and

officials as are named in the

order,

EXPLANATORY NOTES

The corresponding part of section

781 of the California law is as

follows:

"Tf, after hearing, the court finds

that since such termination of

jurisdiction or action pursuant to

section 626, as the case may be, he

has not been convicted of a felony

or of any misdemeanor involving

moral turpitude and that rehabilita-.

tion has been attained to the

satisfaction of the court, it shall

order sealed all records, papers,

and exhibits in such person's case in

the custody of the juvenile court,

including the juvenile court record,

minute book entries, and entries on

dockets, and other records relating

to the ease in the custody of such

other agencies and officials as are

named in the orderTM,
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RECORDS

| FEXT EXPLANATORY NOTES

RECORDS - Sealing

86. (4) After an order has been made The corresponding part of section

pursuant to subesection (3), the 781 of the California law is as

proceedings with respect to which. follows :

the order is made shall be deemed "Thereafter the proceedings in such

- never to have occurred, and such | case shall be deemed never to have

person may reply accordingly to occurred, and such person may

any inquiry concerning the proceed- properly reply accordingly to any

ings with respect to which the inquiry about the events, records

records have been ordered sealed. of which are ordered sealed",

For a discussion concerning

"legalized prevarication", see the

note opposite section 61(1) of this

draft.

@eere
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RECORDS »= Sealing

86. (5) The juvenile court judge The corresponding part of section

shall send a copy of the order 781 of the California law is as

to each person, agency and follows:

official named in the order, and "The court shall send a copy of the

- each such person, agency, and order to each agency and official

official shall seal the records named therein, and each such agency

in his or its custody, as and official shall seal records in

directed by the order, and shall its custody as directed by the order,

advise the court of his or its shall advise the court of its

compliance, and shall seal the compliance, and thereupon shall seal

copy of the court's order for the the copy of the court's order for

sealing of records that he or it sealing of records that it or he

received. received",
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THT

RECORDS =~ Sealing

86. (6) Any person who receives

an order pursuant to sub-section

(5) may be adjudged in contempt

of court if he refuses or fails

to comply with such order within

a reasonable time after receiving

such order.
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Section 38-815(h) of the Kansas

Statutes Annotated - Supplement

1965 - after providing for the

expunging of records, provides:

".,..,and, if he shall refuse or

fail to do so within a reasonable

time after receiving such order,

he may be adjudged in contempt of

court and punished accordingly".

There is no provision concerning

contempt in the California law.

eoee
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RECORDS

TEXT

RECORDS - Sealing

86. (7) The person who is the

subject of records sealed pursuant

to this section may apply to the

superior court of criminal juris-

diction for an order that a named

person be permitted to inspect the

records sealed pursuant to this

section, and the superior court

of criminal jurisdiction may so

order, but otherwise such records

shall not be open to inspection.
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The corresponding part of section

781 of the Galifornia law is:

"The person who is the subject of

records sealed pursuant to this

section may petition the superior

court to permit inspection of the

records by persons named in the

petition, and the superior court may

so order. Otherwise such records

shall not be open to inspection".

Aidan R. Gough, in his article

entitled, "The Expungement of

Adjudication Records of Juvenile and

Adult Offenders: A Problem of

Status" comments on this provision

as follows:

"The statute uniquely provides that

the person whose records are sealed

may at a later time petition the

court to grant the right of.

inspection to persons named in the

application, apparently to effect-

uate security clearances and other

investigations for high risk

employment",

@eaece
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RECORDS

TEXT, EXPLANATORY NOTES

RECORDS = Sealing

86. (8) An application toa The sealing and expungement of records

superior court of criminal - is discussed in the article by Aidan

jurisdiction made pursuant to R. Gough, mentioned above, which was

subsection (7) shall be made in published in the Washington

the manner directed by the rules University Law Quarterly, Vol. 1966,

of that court. © No. 2, April 1966, p. 147-190, and

was reprinted by the Children's

Bureau in Washington, |

This subject is also discussed at

pages 286 to 289 of the Note in the

Columbia Law Review of February 1967,

vol. 67, No. 2.

It is of interest to note the

recommendations concerning juvenile

court records contained in the Report

of the Ontario Legislature's Select

‘Committee on Youth, released in March

1967. They are as follows, at page

273 of the Report: |

"The Select Committee recommends that:

2u8. The use of juvenile records in

adult courts be kept to an

absolute minimum, consistent

with the principle that juvenile

court charges or appearances

should not influence the

sentencing process in adult

courts.
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eredit purposes.
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EXPLANATORY NOTES

Under no circumstances: should

juvenile records be revealed. to

any business agencies for the

use of employer personnel or

That any

persons: using’ sich inf oration

| 250,

for any such ‘purpose should be -

punishable by law.

Juvenile records be expunged

after five years of delinquent

free behaviour"; °

The Committee. did not: discuss

possible methods: of "accomplishing

this end. =
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INCARCERATION IN ADULT INSTITUTIONS

87. (1)

no child or young person shall

Subject to subsection (2),

be committed to a penal institution

where adult prisoners are confined.

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés a information

EXPLANATORY NOTES

With regard to this matter, the

Fauteux Report commented as follows

(at page 27):

"Young Offenders

It is an astonishing fact that

under the present law in Canada, it

is possible for a child under the

age of sixteen to be convicted of a

criminal offence in an adult court

and be sentenced to a lengthy term

of imprisonment in a penitentiary.

This can happen in any of the many

areas where the Juvenile Delinquents

Act is not in force. Some provincial

authorities have been authorized by

the Prisons and Reformatories Act to

make limited efforts to deal with

this class of offender but the sit-

uation in Canada is, however, far

from satisfactory.

The report of the Commissioner of

Penitentiaries for the fiscal. year

ending March 31, 1955, discloses that

during that year ll. persons under the

age of sixteen years were admitted to

Canadian penitentiaries. Such a

situation is permitted by the penal

system of Canada. In our opinion

legislative charges are, needed

egoo
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SAFEGUARDS.
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EXPLANATORY NOTES

immediately to provide that no

person under the age of sixteen

years shall be committed to penal

institutions where adult prisoners

are confined, and we recommend

accordingly".

ce@ecd
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87. (2) Subsection (1) does not The criterion for the waiver of

apply where a judge of a jurisdiction to an adult court for

juvenile court has made an order both trial and sentence is that the

pursuant to section 53(1)(a) of young person is not suitable for

this Act in respect of a young treatment in any institution avail-

person over the age of sixteen able to young offenders, or that the

years. offender should continue under

restraint for a period longer than

the juvenile court is authorized to

order. (Recommendation 16).

Implied in this criterion is the

idea that the young offender would

not be suitable for custody in any

place other than an institution for

adult prisoners,

This section leaves hanging the

question of the institutions to

which are to be sent young persons

under the age of sixteen who have

been waived to the adult court for

both trial and sentence,

oege

005208



. Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés a information

~- 205

LEGAL RELATIONSHIPS

88, A foster parent or any other —

person with whom a child or “young

person has been placed by a juvenile ~

court judge under the provisions of

this Act has the right to the physical

possession of the child or young

person, and the right and duty to

provide for the care, proteétion,

training and education, and the

physical, mental and moral welfare

of the child or young person, subject

to such conditions and limitations as

the order of the juvenile court judge

may contain, and to the remaining

rights and duties of the parents of

‘such child or young person.

EXPLANATORY NOTES

The Committee made no specific

recommendation concerning the legal

relationship between foster parent,

court and natural parent; however, it

did refer to the fact that a problem

did exist in this area. , This refer-
4

ence is contained in paragraph 309 of

the Report. which is as follows:

"Placing a child in a foster home

does not terminate the guardian rights

of his natural parents, Some private

child-care agericies have refused to

accept placements from juvenile courts

‘for this reason, We do not under-

. Stand why they should take this

position, The same agencies undere

take to care for other children over

whom they do not have rights of

guardianship, that is, children who

are neglected or dependent. We

recognize, however, that there may be

ambiguities in the matter of the

relationship between foster parent,

court and natural parent. Such

ambiguities should be eliminated in

any new legislation."

While the Committee stated that "such

. ambiguities shouldbe eliminated in

any new legislation", it gave no

guidance in the matter,

o@eend
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EXPLANATORY NOTES

Reference is now made to section 25

of the First Tentative Draft of the

Uniform Juvenile Court Act, which

reads as follows:

"Rights and duties of legal custodian,

A custodian, to whom legal custody

has been given by the court under

this Act, has the right to the

physical possession of the child and

the right and duty to provide for

the care, protection, training and

education, and the physical, mental

and moral welfare of the childs

subject to such conditions and

limitations as the order may contain,

and to the remaining rights and

duties of the child's parents or

guardian,”

In the Standard Juvenile Court Act,

1959, “legal custody" has been

defined to mean:

"soothe relationship created by the

court's decree which imposes on the

custodian the responsibility of

physical possession of the child and

the duty to protect, train and

discipline him and to provide him

with food, shelter, education, and

ordinary medical care, all subject to

residual parental rights: and respon-

Sibilities of the guardian of the

person,"

oaooe
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FINANCIAL LIABILITY OF MUNICIPALITIES AND PARENTS

89. Whenever a juvenile court judge

makes an order under this Act committ-

ing a child or young person to an

institution, or placing a child or

young person in a foster home, group

home, or other shelter facility, where,

if he had made such an order pursuant

to the child welfare legislation of the

province in which such order is made,

he could have made an order requiring

the parents of such child or young

person, or the municipality in which

such child or young person resides, to

“contribute to the support of such child

or young person, he may make an order

requiring the parents of such child or

young person, or the municipality |

where such child or young person

resides, to contribute to the support

of such child or young person on such

terms and conditions as he could order

under the child welfare legislation of

that province, and, in such case, and

for such purposes, the relevant

provisions and definitions of the

provincial legislation shall be

applied,

EXPLANATORY NOTES

Section 20(2) of the Juvenile

Delinguents Act provides that,

"In every such case" (referring to

the disposition measures) "it is

within the power of the’ court to

make an order upon the parent or

parents of the child, or upon the

municipality to which it belongs,

to contribute to its support such

sum as the court may determine, and

where such order is made upon the

municipality, the municipality may

from time to time recover from the

parent or parents any sum or sums

paid by it pursuant to such order",

This section has been declared intra

vires the power of the federal |

(See Re Dunne /19627

O.R. 595, a decision of Schatz, J.,

parliament,

of the Ontario High Court).

In paragraphs 337 to 339 of the

Report, the Committee stated that

section 20(2) had created problems

in administration, and was generally

not as satisfactory as the

provisions for payment under the

provincial welfare legislation.

{
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TEXT

(Cont'd)

EXPLANATORY NOTES

The Committee recommended that: .

"Some method should be found where-

by the relevant provisions of the

provincial legislation relating to

the financial liability of parents

and municipalities would come- into

effect whenever an order for support

is made by -the juvenile court

pursuant to federal law",

(Recommendation 83).
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TEXT

(1) WNo Protestant child dealt

with under this Act shall be

committed to the care of any

Roman Catholic children's aid

society or be placed in any Roman

Catholic family as its foster

home; nor shall any Roman Catholic

child dealt with under this Act

be committed to the care of any

Protestant children's aid society,

or be placed in any Protestant

family as its foster hime: but

this section does not apply to

the placing of children in a

temporary home or shelter for

children, established under the

authority of a statute of the

province, or, in a municipality

where there is but one children's

aid society, to such children's

aid society.

EXPLANATORY’ NOTES

This is the present section 23 of

the Juvenile Delinquents Act, If

any more flexible provision is

desired, this can be considered a4

matter for discussion.

The Illinois Juvenile Court Act

provides as follows:

Section 5-7 sub-section (2)

"When making such placement, the

court, whenever possible, shall

sélect a person holding the same

religious belief as that of the

minor or a private agency controlled

by persons of like religious faith

of the minor, In addition, whenever

alternative plans for placement are

available, the court shall ascertain

and consider, to the extent appro-

priate in the particular case, the

views and preferences of the minor.”

The California Juvenile Court Law

is more rigid, and provides as

follows:

"All commitments to institutions or

for placement in family homes under

this chapter shall be, so far as

practicable, either to institutions

or for placement: in family homes of

the same religious belief as that of

the person so committed or of his

parents or to institutions affording

opportunity for instruction in such

religious belief."

ene
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tion on this point..

90,-(2) If a Protestant child is

“committed to the care of a Roman

Catholic children's aid society
or placed in a Roman Catholic

family as its foster home or if

'a Roman Catholic child is committed

to the care of a’ Protestant.

‘children's ‘aid society or placed

in a Protestant family as its

foster home, contrary to the

provisions of this section, the

_ court shall, on the application

: of any person in that behalf,

make an order providing for. the

proper commitment: or placing of

the child pursuant to sub-

‘90. (1) (Cont 'd) oo oo The Report contains no recommenda-

geee
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90. (3) No child of a religious

faith other than the Protestant

or Roman Catholic shall be

committed to the care of either

a Protestant or Roman Catholic

children's aid society or be

placed in any Protestant or Roman

Catholic family as its foster

home unless there is within the

municipality no children's aid

society or no suitable family of

the same religious faith as that

professed by the child or by its

family, and, if there is no

children's aid society or suitable

family of such faith to which the

care of such child can properly

be given, the disposition of such

child is in the discretion of the

courte

eope
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| 91. (1) The Lieutenant-Governor in The Gommittee stated that "the

i Gouncil of a province may appoint initial premise should be that,

one or more persons of suitable where practicable, juvenile traffic

: i experience among the justices of cases, excepting perhaps those that
q the peace or magistrates to serve do not involve operation of a

| as traffic hearing officers on a vehicle, should be heard in the

full time or part time basis, Juvenile Court." The Committee

‘noted also that "in larger

communities the juvenile courts

should be able to handle most

juvenile traffic offenders."

However, in recommendation 1h, the

Committee stated that cases of a

routine kind should be dealt with,

through rules of court, in separate

hearings by designated officers

without the formalities provided

for hearings under this Act.

Although they do not say so,. the

members of the Committee apparently

contemplate a situation somewhat

Similar to that which prevails under

“the law of California, viz., the

appointment of traffic hearing

officers (California Juvenile Court

Law, article 3, sections 561 to 568).

In the view of the Committee, the

purpose of appointing a traffic hear-

ing officer would be to relieve the

juvenile court from a burden that

would divert it from its primary

purpose, (Paragraph 15h).
Be Rs
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i |
92. A traffic hearing officer may | The proposed Act makes a distinction

i hear and dispose of any and all as to gravity between offences and
cases wherein a child or young person violations, It is contemplated that

i is charged with an act or omission specific provincial traffic offences
i under a provincial Highway Act ora should be offences under this Act

| municipal traffic by-law that is a and, as such, they should be

violation under the present Act. designated in a schedule - e.g.

careless driving offences, obtaining

a drivers! permit while disqualified,

etc. All other traffic offences

under provincial Highway Acts or

municipal by-laws should be classi-

fied as violations under this Act,

@,8q, illegal parking. The traffic

hearing officer should have

jurisdiction over violations only.
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|

93. Any hearing pursuant to section © It is specifically suggested in

92 shall be conducted in accordance paragraph 15h of the Report that

with the provincial law with respect formalities should be dispensed

to informations, summonses, arraignment, with in hearing routine cases, The

plea and generally the manner of application of the provincial

conducting the hearing, | provisions concerning the procedure

in such cases would meet the above

suggestion.
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TEXT

94. Upon a hearing pursuant to

section 92, upon an admission by

the child or young person of the

commission of the traffic violation

charged, or upon a finding that the

child or young person did in fact

commit such traffic violation, the

traffic hearing officer may

(a) reprimand the child or young

person and take no further

actiong

(ob) direct that an information

be laid as provided in

section 203; or

(c) make one or more of the

following orders as may be

provided by the provincial

legislation

(i) impose restrictions on the

use of an automobile;

(ii) suspend or revoke the:

driving licences

(iii) assess demerit points;

(iv) impose a fine in the amount

provided by the law creat-

ing the violation, but in

no case shall such fine

exceed the amount of $25.00.

BXPLANATORY NOTES

See explanatory note opposite

section 61 and see also paragraph

15h, of the Report.

The facts may disclose that the

defendant should be dealt with as an

offender or violator before the

juvenile court judge, in which case

a juvenile court should deal with

him.

It is to be noted that this paragraph

gives a traffic hearing officer such

powers as may be exercised under

provincial legislation,

oe° eg
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TEAT

95. (1) In territorial divisions

where no traffic hearing officer

has been appointed, the judge of

the juvenile court may, with the

approval of the Attorney General,

issue a rule of court directing

that all cases where a child or

young person is charged with a

traffic violation that consti-

tutes a violation under this Act

be heard by the ordinary court

having jurisdiction over adults

in like cases, subject to the

following conditions,

(a) that the ordinary court,

before hearing a case,

notify the juvenile court

of the fact; and

(b) that the juvenile court

may direct that any such

case be remanded to the

juvenile court for further

proceedings.

EXPLANATORY NOTES

Adapted from the Oregon Statute

following a suggestion of the

Committee (paragraphs 153 and 15h).

Recommendation ll. states that certain

classes of cases should,in appropri-

ate circumstances,be transferred to

the ordinary courts.

This recommendation is a derogation

from the principle that the juvenile

court should have jurisdiction over

. juvenile traffic cases, excepting

perhaps those that do not involve ©

operation of a vehicle, This

derogation is, in the view of the

Committee, justified only in regard

to juvenile courts serving sparsely

populated areas.

The Statute of Oregon, 0.R.S. ss.

419.533 to 19.51, (1959 c. 32),

would be, inthe words of the

Committee "the most useful model for

a provision defining generally the

basis of juvenile court jurisdiction",

This subsection gives the juvenile

court judge, where no traffic hearing

officer has been appointed, the

authority, subject to the approval of

the Attorney Generaleto issue a rule

of court whereby jurisdiction is given

to the ordinary courts over children

and young persons having committed a

aee0eog
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TRAPPIC OFFENCES

EXPLANATORY NOTES

violation, viz., routine cases,

such as illegal parking, short of

careless driving, and cases

involving the operation of vehicles

_other than motor vehicles, The

traffic offences shall continue to

be heard by the juvenile court.

The purpose of this sub-section is

to keép within workable limits the

case load of the juvenile court in

districts where the juvenile court

is not organized to the point of

having a traffic hearing officer,

which would be the case of juvenile

courts serving sparsely populated

areas.
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95.

TEXT

(2) Where a child or young

person is tried by an ordinary

court pursuant to this section,

such ordinary court shall act in

accordance with the provisions

of section 93 of this Act.

(3) Where a judge of a juvenile

court is also a magistrate,

nothing in this section shall be

deemed to prevent such judge

from acting as an ordinary court.

for the purposes of this section.

EXPLANATORY NOTES

In sparsely populated areas, @

magistrate may also be invested with

the duty of enforcing the Juvenile

Delinquents Act.

provides that the juvenile court

This sub-section

judge can deal with juvenile traffic

violations in his capacity as a

magistrate, and thus dispense with

the formalities required by this

Act.

oaoo
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TEXT

Notwithstanding anything in

the Criminal Code or any other

Act of the Parliament of Canada,

where an adult is charged in an

information with an offence under

section 157, /157k&f 186 or 231, of

the Criminal Code,

(a) in respect of a child or young

person of whom he is the

parent or guardian;

(b) in respect of a child or

young person with whom, being

akin, he lives in the same

household; or

(c) in respect of a member of his

family or household, and a

child or young person of such

family or household is affected,

that adult may be brought before

the juvenile court to be dealt with

as hereinafter provided,

(2) Where an adult appears

before the juvenile court pursuant

to sub-section (1), the juvenile

court shall hold a summary trial

upon the information in accordance

with the provisions of Part XXIV

of the Criminal Code ,

EXPLANATORY NOTES

The present Juvenile Delinquents

Act gives the juvenile court

jurisdiction over the following

adult offences:

(a) for trial:

(i) contributing’ to

delinquency (33)

(ii) inducing child to leave

detention home ( 3h)

(iii) offences under the

Griminal Code triable

summarily, where

committed in respect of

children (35(1)).

(b) for preliminary hearing:

(iv) indictable offences. under

the Criminal Code where

committed in respect of

children (35(1)).

In paragraphs 361 to 37h inclusive,

the Report deals with the problem |

of the juvenile court jurisdiction

over adults. Recommendation 89

gives a comprehensive resumé of the

views of the Committee:on this

problem:

Recommendation 89

"Federal legislation relating to

juvenile and family court jurisdis-

tion over offences committed by

adults should be altered so as to

Gees
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96. (3) Where an adult is found

guilty of the offence with which

he is charged, the juvenile court

may, having regard to the circume

stances of the case, the good of

the child or young person involved,

and the interests of justice

(a) suspend the passing of

sentence and direct that the

accused be released upon enter-

ing a recognizance in Form 28

of the Criminal Code, with or

without sureties,

(i) to keep the peace and be

of good behaviour during

any period that he is

freed by the court; and

(ii) to appear and receive

sentence when called upon

to do so during the period

fixed under sub-paragraph

(i), upon breach of his

recognizance: or

(b) impose on the accused the

sentence provided by the

Criminal Code in respect of

an offence punishable on

summary conviction,

BAPLANATORY NOTES

permit certain less serious

offences committed by adults, and

involving family relationships,

to be dealt with in the Juvenile

or Family Court. The basis for

legislative change should be as

follows;

(1) The Juvenile or Family Court |

should have jurisdiction

over certain designated

offences committed in circum-

stances where

(a) a child is the victim of

an offence and there is

a continuing relation-

ship between the child

and the adult charged;

or

(b) the offence has been

committed by one member

of a family or household

against another and a

child is substantially

affected by the

proceedings.

(2) The Juvenile or Family Court

should, so far as practicable,

have exclusive original |

jurisdiction in the

situations designated.
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EXPLANATORY NOTES

(3) The accused should be entitled

to an election as to whether he

Wishes to be tried by the

Juvenile or Family Court or to

have the matter transferred to

the ordinary criminal courts,

The Juvenile or Family Court

should also have the power to

transfer any case to the

ordinary criminal courts,

(lL) ‘The Criminal Code should be

reviewed to determine what

offences might, in the circum-

stances suggested, appropriately

be dealt with in the Juvenile

or Family Court,

(5) The Juvenile or Family Court

should have the power to dispose

of appropriate cases by enter-

ing an order for the absolute

or conditional discharge of an

offender (Paragraph 373)"

The proposed legislation would

implement, with some exceptions,

the recommendations of the Committee,

ef%¢
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EXPLANATORY NOTES

The draft adopts the principle of

a jurisdiction over adults

restricted to cases where a family

or legal relationship exists between

the adult charged and the child or

young person who is the victim of,

or who is affected by, the offence,

It also implements the recommenda-

tion concerning the abolition of

the contributing offence. On this

point, the Report is not clear on

“whether the juvenile court should

retain jurisdiction over the adults

charged with offences under the

Code which amount to the abolished

contributing offence, However, the

logic of the Report.leads to the

conclusion that the continuing

relationship principle should be the

basis for the juvenile court's

jurisdiction over adults .

The recommendation concerning

jurisdiction of the juvenile court

over adult offences involving a

family relationship has been consider-

ably restricted in its scope in the

proposed legislation, The draft

retains three offences only, while

the recommendation contemplates

seven.

qaoe
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EXPLANATORY NOTES

Those provided by the draft are:

(1) corrupting children (section 157

which, according to the Committee,

should be re-drafted to conform

with the rule of law requiring

certainty of draftsmanship in

penal statutes. Recommendation

88)

(2) non-support (section 186)

(3) common assault (section 231)

In addition to the above, the

Committee contemplated the following:

(4) parent or guardian procuring

defilement of a female child

(section 155)

(5) householder permitting defile-

ment (section 156)

(6) abduction of female under 16

(section 235)

(7) abduction of child 1h (section

236)

(8) (section 7127)

In the view of the Committee, the

juvenile court should have jurisdic-

tion over "certain less serious

offencesTM and the above offences

would fulfill the eriterion, It

@eso
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96. (Cont'd) | seems inappropriate to call ll, 5, 6°

and 7 "less serious offencesTM,

Parliament has expressed its views

on the gravity of these offences by

providing that they be prosecuted

by indictment and punished by 1h or

5 years in case of (lh), five years

in case of (5), and (6), and 10

years in case of (7).

On the other hand, it is felt that

offences 1, 2 and 3 may be "less

serious offences", depending on the

circumstances. Section 157 in its

present form does not provide for

an alternative mode of prosecution,

but it is submitted that it should,

in view of the recommendation of the

Committee concerning a lesser

penalty, and also in view of the

fact that the type of behaviour

prohibited by that section may be,

depending upon the circumstances,

more or less offensive or wicked.

Section 717 of the Code is not

brought under the draft because

Parliament has already adopted a

scheme whereby the behaviour envis-

aged by the section may be adequately

dealt with by the summary conviction

court »
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TEXT EXPLANATORY NOTES:

96.4 (Cont'd) The philosophy underlying the

recommendations of the Committee

appears to be that the less serious

offences committed by adults and

involving family relationship should

be dealt with in a non-punitive

manner»

It is best enunciated in the follow-

ing passage quoted by the Committee

from the Canadian Corrections

Association's submission:

"The aim is to make it possible in

those instances where it seems

possible to rebuild the family to

have the case heard in the more hope-

ful atmosphere of the children's

court..s.e.- Those provinces that have

family courts will no doubt provide

that some of these charges be laid

there", (Paragraph 367).

The proposed legislation does not

implement the recommendation of the

Committee that an adult defendant

have the right to elect trial in the

adult court, because this would

defeat the purpose of the provision,

which is to protect the interests of

the child; and it is to be noted,

that, under section 67 of the

Criminal Code, a magistrate has

neeeg
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EXPLANATORY NOTES

absolute jurisdiction to try a

considerable number of indictable

cases in respect of which the

defendant cannot, therefore, claim

trial by jury or in the higher court.

In view of the above reasons, the

draft provides for the absolute

jurisdiction of the juvenile court

over offences described in section l.s

The adult charged with any one of

the listed offences may be brought

before the juvenile court, Once

before the court, the accused is to

be tried summarily; in other words,

the offence with which the accused

is charged becomes ipso facto a

summary conviction offence and must

be dealt with in accordance.with the

provisions of Part XXIV of the

Criminal Code, But, depending on

the circumstaices of the case as

disclosed by the evidence adduced by

the prosecution, and if the offence

is indictable, the juvenile court may

decide to continue the proceedings as

a preliminary hearing, in which case

the accused shall thereafter be

indicted before the ordinary court,

(See section 98 following).

g9>9

005230



96,

TEXT

(Contd)

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 l'information

~ 227 «

JURISDICTION ~ ADULTS
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The juvenile court may, in cases

concerning adults, as any other

court, either convict the acoused

or dismiss the information, This

does not carry out the recommenda-

tion according to which "the

juvenile court should have the power |

to dispose of appropriate cases by

entering an order for the absolute

or conditional discharge of an

offender",

There have been adapted, instead, .

provisions already familiar to the

criminal ‘law, concérning the

suspension of sentence, It is

submitted that the. question concern:

ing the disposition of cases without

actual conviction should, as farvas

adults are concerned, be dealt with

under a revision of the gerieral.-

system of sentencing,

oaes
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97. (1) Where a juvenile court

judge suspends the passing of

sentence pursuant to paragraph

(a) of subesection (3) of section

96, he may prescribe as conditions

of the recognizance, as it seems

appropriate, that

(a) the accused shall stay away

from the home, the other

spouse or the child or young

persons

(b) the accused shall abstain

from conduct that tends to

make the home not a proper

place for the child or young

persons

(c} the accused shall make

necessary provision for the

home 3

(da) the accused shall report from

time to time as he may prescribe

to a probation officer or any

other person designated by the

court, and the accused shall be

under the supervision of that

person. -

97. (2) The provisions of section 639

of the Criminal Code apply mutatis

mutandis to a suspension of

sentence pursuant to paragraph (a)

of sub-section (3) of section 96,

and to sub-section (1) of this section. eeeoe
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THAT

98. Where, in any trial pursuant

to sub-section (2) of section 96,

the offence charged is indictable

and it appears to the juvenile court

‘judge that for any reason the charge

should be prosecuted by indictment,

he may; at any time before the accused

has entered upon his defence, decide

not to adjudicate and shall thereupon

inform the accused of his decision

and continue the proceedings as a

preliminary inquiry.

EXPLANATORY NOTES

4.69(1) of the Criminal Code »

Qaee.
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(1). The provisions of the

Criminal Code prescribing a.

time limit for the commencement

-of prosecution for offences

against the Criminal Code apply -

to all proceedings under the

sections of this Act relating to

adults.

(2) The provisions of Part XXIV ‘

.of the Criminal Code relating to

¢ .:1s apply to any proceeding

such sections.
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-» SUBSTANTIVE OFFENCES —

TEXT 2 EXPLANATORY NOTES

- Offence of inducing or attempting , Section 3) of the present Juvenile

to_ induce any child to leave an . Delinquents Acts

institution, etc. The Committee made no recommendation

concerning this provision.

It has not been re-produced in this —

draft of a revised Act.

Sub ject to the opinion of informed

eritics of this draft, it shoulda

either be retained, dropped, or-made

an offence under the Criminal Code,

egag
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SUBSTANTIVE OFFENCES

THAT

Tentative draft of a revision

to Section 157 of the Criminal Code

157. (1) Every one who, in the home

of a child, participates in

adultery or, in the presence of

a child, indulges in indecency,

either by words, gestures, or

conduct, or in habitual

drunkenness, and thereby

endangers the morals of such

child is guilty of

(a) an indictable offence and

is liable to imprisonment

for two years; or

(b} an offence punishable on

summary conviction,

EXPLANATORY NOTES

The offence is left unchanged to the

extent that every one who participates

in adultery, in the home of a child,

thereby endangering the morals of the

child, commits an offence, The words

"renders the home an unfit place for

the child to be in" have been deleted,

since it is submitted that they add

nothing, The words "sexual immoral-

ity” have been replaced by "indecency,

either by words, gestures, or conduct",

"Habitual drunkenness” has been left

in. The words "any other form of

viceTM have been deleted, since it is

submitted that they are too vague..

(Recommendation 88 is to the effect

that section 157 should be amended

with a view to limiting both its

scope and the penalty that can be

imposed). |

ALL the reported prosecutions taken

under present 157 involve adultery

or conduct that could be branded as

indecency.

The provision for an alternative mode

of trial implements the recommendation

concerning the limitation of the

penalty.

qQreog
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THAT

157. (2) No proceedings for an

offence under this section

shall be commenced more than

one year after the time when

the offence was committed.

157. (3)

section, "child", means a person

For the purposes of this

who is, or appears to be, under

the age of seventeen years.

157. (h)

commenced under subsection (1)

No proceedings shall be

without the consent of the

Attorney General,

EXPLANATORY NOTES

This subsection has not been changed.

The age has been changed from 18 to

17 to conform with the proposed

maximum age in the revision of the

Juvenile Delinquents Act. It was

changed from 16 to 18 in the 1955

revision of the Criminal Code,

The words “unless they are instituted

by or at the instance of a recognized

society for the protection of

children or by an officer of a

juvenile court", have been omitted.

This was done for the purpose of |

screening even more strictly

prosecutions under this section.

eoanesn
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APPENDIX "Al

SUBSTANTIVE OFFENCES:

TEXT

DRAFT OF NEW OFFENCE:

157A. (1) Every one who, being

eighteen years of age or more,

counsels, aids, or abets a

ehild or young person to commit

an offence is guilty of

(a) an indictable offence and

is liable to imprisonment

for two years; or

(b) an offence punishable on

summary conviction,

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

This section, in the Criminal Code,

would replace present section 33(1)

of .the Juvenile Delinquents Act,

wherein the penalty is a maximum fine

of $500, or imprisonment for a

period not exceeding two years, or

both. In section 33, the contribute

ing offence is a summary conviction

offence over which a juvenile court

or a magistrate have concurrent

jurisdiction.

- Under the proposed section, the

ordinary criminal courts have juris-

diction over the offence, except

where the offence has been committed

' by a related adult, in which case the

accused would be brought before the

juvenile court. In such cases, the

juvenile court might proceed to try

the accused for the offence punishable

on summary conviction, or order that

he be prosecuted by indictment before

the ordinary courts.

The result of abolishing section 33

of the Juvenile Delinquents Act

would mean that fewer cases concern-

ing adults would be prosecuted in

juvenile court.
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APPENDIX "A"

SUBSTANTIVE OFFENCES

TEXT EXPLANATORY NOTES

157A. (1) (Cont'd) The criterion would be the continu-

ing relationship of the adult

charged with the child. The purpose

of establishing this criterion

would be that the disposition made

in an adult case should be, to the

extent possible, for the good of the

child, and not in conflict with

what the juvenile court may be trying

to accomplish with the child. |

Most of the reported cases under

section 33 concern sexual inter-

course with a "child". Such cases

would no longer be brought in

juvenile court.
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APPENDIX "at

SUBSTANTIVE OFFENCES

TEXT

157A. (1) (Cont'd)

157A. (2) For the purposes of

this section, "“offence"TM

means an offence as defined

by the Children and Young

Persons Act and includes a

violation as defined by

that Acte

EXPLANATORY NOTES

An adult would only be prosecuted

in juvenile court when he is in a

"continuing relationship" with a

child, which really means of the

same household, and commits an

offence contrary to sections 157

(corrupting a child), 186 (providing

necessaries), 231 (assault), or 1574

(aiding and abetting a child to

commit an offence),

Although the section draws particular

attention to counselling, aiding, or

abetting a juvenile, it may be

redundant, in view of section 21 of

the Criminal Code,

eorg
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APPENDIX "BY

AFTER CARE

TEXT EXPLANATORY NOTES

In recommendation 26 (and paragraph

186), the Committee recommended that,

following release from an institution,

every young person should "be subject

to the jurisdiction of the juvenile

court for a period of up to two years,

during which time he may. be required

by the court to observe certain

conditions and to report to a proba-

tion officer or other designated

person",

Recommendation 82 and paragraphs 335

and 336 of the Report are also concern-

ed with after care, and suggest that

responsibility for after care be

assigned to the probation officer, and

that after care should be "subject to

the direction and control of the -

juvenile court". It is also recommend-

ed that after care be compulsory.

In other words, the Committee

recommended that there be federal

legislation concerning "after care",

In the brief submitted by some of the

Ontario juvenile court judges to the

conference at Couchiching, the remark

concerning recommendation 26 was

"Not Approved",

With regard to recommendation 82, the

brief stated as follows:

gee @@
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APPENDIX "BT

AFTER CARE EXPLANATORY NOTES

"After care is an urgent necessity,

both for the young offender and the

parents, Such care should be the

responsibility of the Department of

Reform Institutions",

At present, there are no provisions

in this discussion draft concerning

the role to be played by the juvenile

court in the field of "after care",

Further consideration should be

given to the advisability of such

legislation, and, if its inclusion

in the federal Act is deemed

advisable, to the specific points to

be covered in the legislation.
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JUVENILE COURT COMMITTEES

TEXT EXPLANATORY NOTES

Section 27 of the present Act provides

for the establishment of juvenile

court committees. Their duties are. set

out in Section 28,

Recommendation 5 of the Report calls

for the removal of such provisions

from the federal legislation, except

as they relate to matters of

procedure,

Recommendation ht calls for the

clarification of the function of the

suvenile court committee", The

Committee pointed out the two functions

of such committees:

‘liaison with the community and that of

watchdog. In paragraph 232 of the

Report, the Committee stated:

"The 'tpublic watchdog! or 'sentinel!

role seems to us to be the proper

funetion for the juvenile court

committee to perform",

In paragraph 235, the Committee

referred to matters properly the

subject matter of federal legislation,

i,e., matters of procedure, "such as

_ the right of members of the committee

to be present at Juvenile Court

Hearings."
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JUVENILE COURT COMMITTEES

TEXT EXPLANATORY NOTES

At the Couchiching Conference on

Justice and the Juvenile, held in

April of 1967, Group "B" (which

studied "The CourtTM) discussed

recommendation li, The general con-

sensus of opinion was to approve of

the public relations function of the

Committee, but to disapprove of the

watchdog function.

If the proposed provisions concerning

the admission into the court room of

limited numbers of the press become

legislation, there is no longer any

need for the "sentinel" role.

The Galifornia "juvenile justice

commission" is provided for in

sections 525 and 526 of the

California Juvenile Court Law, Its

duties are set out in section 529:

these duties are very similar to

those performed by the grand jury in

Ontario; they include the inspection

of and reporting concerning publicly

administered institutions, which in-

clude jails or lock-ups where minors

may be confined. Its duties generally

are to "inquire into the administra-

tion of the juvenile court law in the

county or region in which the

commission serves,"

eoo@6
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- SPPENDIX. "c"

JUVENILE COURT COMMITTEES

TEXT EXPLANATORY NOTES

At pages 19 and 20 of "An Interim

Report and Recommendations on Co-

ordination of Government and Community

Resources in the TREATMENT OF JUVENILE

DELINQUENCY for Rural British Columbia",

by G.W. Gorby (1963), reference is made

to the use of juvenile court

committees. The account of the use of

such committees cited here would

suggest that on certain occasions a

juvenile court judge might find it of

‘assistance to be able to have the

power to form and call upon such a

committee,

This draft includes no provision

concerning juvenile court committees. .

The specific mention by the Committee

that the rights of members of the

° juvenile court committee to be present

at juvenile court hearings would be a

proper subject for federal legislation

is covered by the draft section under

"hearings", which provides that such

persons "shall be admitted who, in

the opinion of the judge, have a

direct interest in the case or in’ the

work of the court". Actually, as

presently drafted, this "rightTM to be

present is sub ject to the discretion

of the judge.

e@eed
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APPENDIX "co"

| JUVENILE COURT COMMITTEES ~ |. :

TEXT 7 EXPLANATORY NOTES

| If the consensus of opinion of those .

discussing this draft is to the

effect that there should be federal

legislation on the subject of

juvenile court committees, the point

will have to be considered again.
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APPENDIX "DTM

DELETION OF THE DESIGNATIONS "VIOLATORTM,

"CHILD OFFENDER" AND "YOUNG OFFENDERTM

EXPLANATORY NOTES

This discussion draft has followed the

recommendations contained in the Report

to the effect that the designation

"“suvenile delinquent” be replaced,;-by

the designations "violator", "child

offenderTM and "young offender", as the

case may be, (There would no longer

be an offence of. delinquency, and a

child or young person who has committ-

ed a violation or an offence, as

defined in the Act, would be designated

accordingly a “violator”, a "child

offender", or a “young offender").

There appears to be no binding reason

why these designations have to be

retained, as they add little to the

structure of the Act. A person

convicted of theft under the Criminal

Code is not designated a "thief" by

the Gode, nor is a person convicted of

rape designated a "rapist", nor is

there any general designation in the

NoffenderTM or "criminal".Code such as

It is submitted that consideration

might be given to dropping the. desig-

nations "“violatorTM, "child offender",

and "young offender", Instead, where

necessary in the Act, distinctions

could be made by such terms as a

oes @
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(xiv)

APPENDIX "Dp"

DELETION OF THE DESIGNATIONS "VIOLATOR",
"CHILD OFFENDER AND "YOUNG OFFENDER"

TEXT EXPLANATORY NOTRS
“a child who has been found to have

committed a violation", or "a young

person who has been found to have

committed an offence", etc. On the

whole, it would appear that the

dropping of labels or designations

altogether is a further step in the

direction of removing stigmatic terms,
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FORM 1

(section 9)

Order of transfer to Juvenile Court

CANADA

Province of

(territorial division)

Whereas A.B., of

hereinafter called the defendant, has been brought before

me on the charge that (state the offence as in the

information):

And whereas the defendant is apparently or actually over

the age of sixteen and under the age of eighteen years;

And whereas it appears to the Court that the good of the
said defendant and the interest of the community demand it;

Therefore, I, Justice (or magistrate) of the Summary Conviction

Court, order that the said A.B.

be taken before the Juvenile Court, pursuant to section 9 of

the Children and Young Persons Act

GIVEN under my hand this day of 419 i,
at ,

e

Justice (or magistrate)

in and for
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FORM 2

(section 20)

Information

CANADA

Province of

(territorial division)

This is the information of C,D., of

(occupation), hereinafter called the informant.

The informant says that (if the informant has not personal

knowledge, state that he has reasonable and: probable grounds

to believe and does believe, and state the offence or

violation) thereby committing an offence (or a violation)

under the Children and Young Persons Act.

The informant further says that the said A.B. is or is

believed to be (or resides or is believed to reside) within

the territorial’ jurisdiction above mentioned,

Sworn before me

this day of.-

A.D.

at

Signature of informant

K Judge of the Juvenile
Court in and for
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FORM 3

(section 21)

Summons

CANADA

Province of

(territorial division)

TO A.B. of (occupation) :

WHEREAS an information has this day been received by me

to the effect that you, a child (or young person) under the

Children and Young Persons Act, (state the offence as in the
information)

This is therefore'to command you, in Her Majesty's name, to
appear before me on the © day of » AD. 19 ,

at . o'telock in the noon, at the Juvenile Court
(state address of the court), to answer to the said information

and to be dealt with according to law.

AND FURTHER take notice hereby that you have the right to be

represented and assisted by counsel of your choice among the

members of the Bar of this Province.

Dated this day of ; A.Do

» at

A Judge of the Juvenile Court
in and for
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FORM h

(section 22)

Warrant of arrest

CANADA

Province of

(Territorial division)

To the peace officers in the said (territorial division):

Whereas an information has this day been received by me to
the effect that A.B., a child (or young person) under the

Children and Young Persons Act

(state the offence as in the information) thereby committing

an offence (or a violation, as the case may be) under the °

Children and Young Persons Act.

This is, therefore, to command you in Her Majesty's name forthwith

to arrest the said A.B. and to bring him before me (or another judge

for the same territorial jurisdiction) to answer to the said information

and to be dealt with according to law,

Dated this day of

Ads. > at

A Judge of the Juvenile Court

in and for
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FORM 5

(section 23)

Warrant where summons is disobeyed or cannot be served

CANADA

Province of

(Territorial division)

To the peace officers in the said (territorial division):

Whereas on the day of A.D., » an
information was received by » a Judge of the Juvenile
Court to the effect that, in the of ;
county (or district) of » on the day of ;
A.De, » A.B. a child (or young person) under the Children and
Young Persons Act (state the offence) thereby committing an offence
(or a violation, as the case may be) against the Children and Young
Persons Act;

And whereas a summons to the said A.B. was issued commanding him,
in Her Majesty's name, to appear on the day of A.D.
at o'clock in the noon, at » before me
to answer to the said charge and to be dealt with according to law 5

And whereas it appears (x Or #* )3

nis is therefore to command you, in Her Majesty's name, forthwith
te arrest the said A.B. and to bring him before me, to answer to the
sci. information and to be dealt with according to law,

Dated this day of A.D. 19
at .

A Juvenile Court Judge

in and for

RX that the said A.B. has failed to appear at the time and place
appointed by the said summons and it has been proved that the
summons was duly served upon him.

that the said summons cannot be served upon the said A.3.
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FORM 6

(section 25)

Endorsement of Warrant

CANADA

Province of

(territorial division)

Pursuant to application this day made before me, I hereby

authorize the execution of this warrant within the said (territorial

jurisdiction).

Dated this day of AeDe, 19

at e
s

A Judge of the Juvenile Court

in and for
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FORM 7

(section 26)

Notice to Parents

CANADA

Province of

(territorial division)

To C.D. (add as many names as the case may require) of :

Whereas it hag been stated before me that you are the parent
(or guardian, as the case may be) (if parent, state the relationship)
of A.B., a child (or young person) under the Children and Young

Persons Acts -

adel

This is therefor to notify you that *

And further that the said A.B. has the right to be represented
before the Court by counsel.

I do hereby command you to appear before me on _., > the
day of .A.D. 19 , at. o'elock in

the noon, at » to attend the proceedings to

be held there and then concerning the said A.B.

And you are hereby notified that your failure to comply with this
i «vice may constitute contempt of court.

Dated this day of A.D. ;
at .

UE gaa TE
A Judge of the Juvenile CGourt

in and for

*% Insert whichever of the following is applicable

(a) an information has been received against the said A.B. to the

effect that (state the offence) thereby committing an offence
or violation under the Children and Young Persons Act;

(b) the said A.B. is being detained. by order of the undersigned

judge pending trial under an information to the effect that

(state the offence)
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FORM 8

(section 27)

Notice to Friend or Relative

CANADA

Province of

(territorial division)

TO C.D. of :

Whereas it has been stated before me that you are the friend

(or relative) (if relative, state the relationship) of A.B., a

child (or young person) under the Children and Young Persons Act;

This is therefore to notify you that #

And further that the said A.B. has the right to be represented

before the Court by counsel.

I do hereby inform you that you may appear before me on 5

the day of A.D.. 19 > at o'clock

in the noon, at » to attend the proceedings

to be held there and then concerning the said A.B.

nated this day of A.D. 19

at

A Judge of the Juvenile Court

in and for

% Insert whichever of the following is applicable

(a) an information has been received against the said A.B. to the
effect that (state the offence) thereby committing an offence
or violation against the Children and Young Persons Acts

(b) the said A.B. is being detained by order of the undersigned
judge pending trial under an information to the effect that
(state the offence)
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FORM 9

(section 28)

Order for informal adjustment

CANADA
Province of

(territorial division)

To G.H., a probation officer for the Juvenile Court of the

county (or district) of

Whereas K.L., hereinafter called the informant, has appeared

before me in order to lay an information under the Children and

Young Persons Act against A.B., a child (or young person) under

the said Act;

And whereas there is evidence or belief upon which the said

information could be received;

And whereas, in the interests of justice and for the good of

A.B., it appears expedient to enquire into the advisability of

‘ adjusting the case;

This is therefore to command you to confer with the informant,

the said A.B. and his parent, parents or guardian, or other

in.cerested persons, with a view to adjusting the case without the

laying of an informations;

And further to report to me within two months as of this date.

Dated this day of A.D. 19 -

at °

A Judge of the Juvenile Court

in and for
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FORM 10

(section 0)

Deposition of a Witness

CANADA

Province of

(territorial division)

These are the depositions of X.Y., of » and M.N.,

of » taken before me this day of

A.D. 19 , at , in the presence and hearing of A.B,.,

' hereinafter called the defendant, concerning whom an information has

been received that he (state the offence).

X.Y., having been duly sworn, deposes as follows: (insert

deposition as nearly as possible in words of witness),

M,N., having been duly sworn, deposes as follows:

I certify that the depositions of X.Y¥., and M.N., written on the

several sheets of paper hereto annexed to which my signature is affixed

were taken in the presence and hearing of the defendant (and signed

by them respectively, in his presence.

In witness whereof I have hereto signed my name,

“

A Judge of the Juvenile Court

in and for

3
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FORM 11

(section 1)

Warrant of committal of witness for refusing to be sworn

or to give evidence

CANADA

Province of

(territorial division)

To the peace officers in the (territorial division):

Whereas A.B. of . » hereinafter called the defendant,

has been charged that (set out offence as in the information):

And Whereas E.F. of » hereinafter called the witness,
attending before me to give evidence for (the prosecution or the
defence) concerning the charge against the accused (refused to be
sworn, or, being duly sworn as a witness, refused to answer certain
questions concerning the charge that were put to him, or refused or
neglected to produce the following writings, namely, or
refused to sign his deposition) having been ordered to do so, Without
offering any just excuse for such refusal or neglect;

This is therefore to command you, in Her Majesty's name, to take
the witness and convey him safely to the prison at » and
there deliver him to the keeper thereof, together with the following
precept:

I do hereby command you, the said keeper, to-receive the said
witness into your custody in the said prison and safely keep him there
for the term of days, unless he sooner consents to do what
was required of him, and for so doing this is a sufficient warrant.

Dated this day of AeDe, 19
at

3

A Judge of the Juvenile Court

in and for
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FORM 12

(section l2)

Conviction for contempt

CANADA

Province of

(territorial division)

Be it remembered that on the day of

A.D. | » at . in the (territorial division),
HeF., of ; hereinafter called the defaulter, is

convicted by me for contempt in that he did not attend before (set out

court) to give evidence on the hearing of a charge that (state fully

offence with which defendant was charged), although (duly subpoenaed

or bound by recognizance to attend to give evidence, as the case may

be) and has not shown before me any sufficient excuse for his default;

Wherefore I adjudge the defaulter for his said default, (set out

punishment as authorized and determined in accordance with section 2).

Dated this day of A.D.

at °

A Judge of the Juvenile Court

in and for
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FORM 13

(section 2)

Warrant of committal for contempt

CANADA

Province of

(territorial division)

To the peace officers in the said (territorial division) and to’
the keeper of the (prison) at

Whereas E.F. of , hereinafter called the
defaulter, was on the oo, day of A.D. ’

at » convicted before

for contempt in that he did not attend before

to give evidence on the hearing of a charge that (state offence as in

the information) against A.B. of ,» although

(duly subpoenaed or bound by recognizance to appear and give evidence

in that behalf, as the case may be) and did not show any sufficient

excuse for his default;

And Whereas in and by the said conviction it was adjudged that the

defaulter (set out punishment adjudged);

And Whereas the defaulter has not paid the amounts adjudged to be

paid; (delete if not applicable)

This is therefore to command you, in Her Majesty's name, to take the
defaulter and convey him safely to the prison at and

there deliver him to the keeper thereof, together with the following

precept:

I do hereby command you, the said keeper, to receive the defaulter

into your custody in the said prison and imprison him there # and for so

doing this is a sufficient warrant.

Dated this day of — -A.D.

at °

A Judge of the Juvenile Court

in and for

Insert whichever of the following is applicable:
) for the term of

) for the term of unless the said sums and the costs

and charges of the committal and of conveying the defaulter to the

said prison are sooner paid, or

(ce) for the term of and for the term of (if consecutive so

, state) unless the said sums and costs and charges of the committal

and of conveying the defaulter to the said prison are sooner paid.

oo ptof
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FORM 1h

(section 52) ,

)

Order of Transfer from Juvenile Court to Ordinary Court

CANADA

Province of

(territorial division)

Be it remembered that on the day of A.D. 19 ,

A.B., being a young person under the Children and Young Persons Act,

was before me upon an information,to wit: (state the offence as in

the information) thereby committing an offence under the Children

and Young Persons Act3

And whereas, before a plea was taken by me, *

Therefore, I, Judge of the Juvenile Court, order that the said A.B.

be proceeded against in the ordinary court in accordance with the

provisions of the Criminal Code;

And further, I request the said ordinary court to remand the said

A.B, before the Juvenile Court for disposition, if a conviction is

entered against the said A.B. by the said ordinary court.

Dated this , day of A.D. 19

A Judge of the Juvenile Court

in and for

x Insert whichever of the following is applicable:

(a) the said A.B. requested to be tried by the ordinary court;

(b) the Attorney General requested that the said A.B. be tried
by the ordinary court;
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FORM 15

' (section 53(1)(a))

Transfer from Juvenile Court to ordinary

Court for both trial and sentence

CANADA

Province of

(territorial division)

Whereas A.B., being a young person under the Children and Yoiing
Persons Act, was before me upon an information, to wit: (state the” ~~

offence as in the information), thereby committing an offence undér

the Children and Young Persons Act;

And Whereas, at an adjudicatory hearing upon the said information,

notice of which was given to the parent (or guardian) of the said. .

A.Be; prima facie evidence was adduced that the said A.B. has committed

an offence against the Children and Young Persons Act;

And Whereas a full investigation has been conducted’ under my

supervision into the background of the said A.B. and the circumstances

of the offence;

I find that the said A.B. is not subject to committal to an

institution for the mentally deficient or the mentally ills

I further find that x

And Whereas the good of the said A.B. and the interest of the
community demand its

I therefore order that the said A,B. be proceeded against before
the ordinary court in accordance with the provisions of the Criminal

Code.

Dated this day of A.D. 19 5

at

Judge of the Juvenile Court

in and for

x Insert whichever of the following is applicable:

(a) the said A.B. is not suitable for treatment in any available

institution or facility designed for the care and treatment of

young persons,

(b) the safety of the community requires that the young person continue
under restraint for a period longer than I would, in case of an

adjudication that the said A.B. is a young offender, be authorized

to order. .

005264
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FORM 16

(section 53(1)(bd))

Transfer from Juvenile Court to

ordinary Court for trial only

CANADA ;

Province of

(territorial division)

‘Whereas A.B., being a young person under the Children and Young

Persons Act, was before me upon an information, to wit: (state the

offence as in the information), thereby committing an offence wmder ..

the Children and Young Persons Act;

And Whereas, at an adjudicatory hearing upon the said information,

notice of which was given to the parent (or guardian) of the said ;

A.B., prima facie evidence was adduced that the said A.B. has committed

an offence against the Children and Young Persons Act3

And Whereas a full investigation has been conducted under my

supervision into the background of the said A.B. and the circumstances

of the offence;

I find that the said A.B. is not subject to committal to an
institution for the mentally deficient or the mentally ill;

And Whereas the good of the said A.B. and the interest of the

community demand it;

I therefore order that the said A.B. be proceeded against in the

ordinary court for the purpose of his trial in accordance with the

provisions of the Criminal. Code,

And I further request that, if the said.A.B. is found guilty of the

above mentioned offence by the ordinary court, he be remanded by the

said ordinary court for disposition before the Juvenile Court.

Dated this day of A.D. 19

at -

A Judge of the Juvenile Court

in and for
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FORM 17

(section 56)

Adjudication Order

CANADA

Province of

(territorial division)

Whereas on the day of » AD. 19 3

A.B., being a child (or young person) under the Children and Young

Persons Act, appeared before me to answer to an information, to-wit: 9° |
(state the allegations of the information) 3 ,

And Whereas *

And Whereas 3x

After considering the matter, I therefore xxx

Dated this ; day of » AD... 19 ,

at a

Judge of the Juvenile Court

in and for

Insert whichever of the following is applicable:
% (a) the said A.B. has admitted the facts of the information

(b) the said A.B. has denied the facts of the information

x# (a) I have found the admission of the said A.B. to have been
corroborated,

(b) I have heard the prosecutor, defendant and witnesses,

xt (a) adjudge the information to have been proved
(b) dismiss the information
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FORM 18

(section 57(b))

Provisory Adjudication Order

CANADA .

Province of

(Territorial division)

Whereas I, the undersigned Judge of the Juvenile Court, have

adjudged the information to have been proved that A.B. (state the
offence or violation as in the informations;

And Whereas I have heard evidence on the question of the adjudication

to be made, and have considered the pre-disposition report concerning

the said A.B.$

I therefore adjourn the case for a period to expire on the
day of > A.D... 19 ,

And further, I order that the said A.B. ®

1) etc.

And I further order the said A.B. to appear before me on the
day of » AD... 19 » for final adjudication,

Dated this day of » A.D. 19 ’

at e

Judge of the Juvenile Court

in and for

x% include any one or more of the conditions set out in paragraph (b)

of section 57.
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FORM 19.

(section 57)

Final Adjudication

CANADA

Province of

(territorial division)

Whereas #

I therefore #**

Dated this day of » AD. IO ,

at ;

‘Judge of the Juvenile Court
in and for

'% Insert whichever of the following is applicable,
(a) I, the undersigned Judge of the Juvenile Court, have adjudged the

(b)

information to have been proved that A.B. (state the offence or
violation as in the information), and . ces

whereas I have heard evidence on the question of the adjudication
to be made and considered the pre-disposition report concerning the

said A.B.e3

I, the undersigned Judge of the Juvenile Court, after having

adjudged. the information to have been proved that A.B. (state the
information), and after: having adjourned the case and considered
the behaviour of the said A.B. thereupon;

xx Insert whichever of the following is applicable.

(a)

(bd)

(c)

find that the said A.B., having appeared before me, is not Likely
to engage in further offences or violations, and I therefore
discharge the said A.B. absolutely.
find that the evidence furnishes good grounds for believing that
the said A.B. is a child (or young person) in-need of care or super-:
Vision, in that (state grounds), and therefore I dismiss the infor-
mation and order that the said A.B, be proceeded against under

provincial legislation in that behalf.

adjudge the said A.B. to be (whichever is the case)

(i) a child offender
(ii) a young offender

(iii) a violator
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FORM 20

(sections 58, 59, 60 and 61)

Order of disposition

CANADA

Province of

(territorial division)

Whereas A.B., a .child (or young person) under the Children and

Young Persons Act, has been adjudged on the day of

A.D. 19 , to be a (young offender, child offender, or violator, as

the case may be);

And Whereas I have heard evidence on the question;

I therefore order the following disposition, to wit: (state the

disposition as provided in sections 58, 59, 60 or 61 of the Children
and Young Persons Act, as the case may be),

Dated this day of » A.D. 19 3

at 8

Judge of the Juvenile Court

in and for
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FORM 21

(section 62)

Probation Order

CANADA

Province of

(territorial jurisdiction)

Whereas A.B., being a child (or young person) under the Children
and Young Persons Act, was before me upon an information, to wit: .

(state the offence as in the information), thereby committing an a

offence -under . the said Children and Young Persons Act; ‘

And Whereas I, the undersigned Judge of the Juvenile Court, on

the day of > AD. 19 » having adjudged

the information to have been proved, #

And whereas the said A.B. resides (or will shortly reside) in

the of » being my territorial jurisdiction

(or being the territorial jurisdiction of

I therefore order that the said A.B. be placed under the supervision

of E.F., a probation officer of the municipality of .

(or G.H., of the municipality of » & person designated

by me as being suitable to supervise the said A,B.), hereinafter

referred to as the probation officer, from the date of this order until

the day of » A.D... 19 . (period not exceeding two years).

I further order that the said A.B. abide by the following rules:

1. To be of good behaviour;

2. To appear before me upon request so that I may vary the terms of

this orders

3. To report in person to the probation officer at least a month,

upon a day and place set by the probation officer, and at such other

times as may be especially required by the probation officer;

4h. To (insert such further conditions as the judge considers desirable,
pursuant to section 62(1)(g) of the Act; for example:

# Insert whichever of the following is applicable:

(a) adjudged the said A.B. to be

(whichever is the case)

(i) a violator

(ii) a child offender

(iii) a young offender

(bo) adjourned the case until the day of
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FORM 21 (Cont'd)

(a) make restitution in cash to I.J. (etc), a person

(or persons) injured by the offence, in the

following amounts:

Name and addreSS .....ccccccrcecccccccesaAMts, coescesceesccce

to be paid within months, and payable to the clerk

of this court, Box 00, 3

(ob) attend school regularly and be subject to the discipline of

the school, not leaving the school without the written

permission of the probation officer;

(c) work steadily or search diligently for employment, not leaving

any employment without good and sufficient reasons;

(d) be in his home not later than o'clock, pom., Sunday to

Thursday, and o'clock p.m., Friday and Saturday, unless he

is accompanied by a parent or legal guardian, or he has the

written permission of the probation officer;

(e) immediately inform the probation officer of any change, or

intended change, of address, and not to move from the place of

residence without express permission from the probation officer;

(f) not associate with persons designated by the Gourt).

And notice is hereby given that if the said A.B. fails to observe

the above conditions, he may be returned to the court to be dealt with
ae

as the court may decide, pursuant to section 65 of the Children and

Young Persons Act.

Dated this day of » AeD. 19

at e ,

3

Judge of the Juvenile Court

in and for

The terms and conditions of this Order have been explained to me and

I thoroughly understand them.

Signed ALB.
Witness

Taken and acknowledged before me

the day of 9

A.D. 19 , at the of

> in the

of ° Judge
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FORM 22

(section 6h)

Order of Discharge

CANADA

Province of

(territorial division)

Whereas I, the undersigned Judge of the Juvenile Court, have

adjudged, on the day of » AD. 19 ;

A.Boe, a child (or young person) under the Children and Young Persons

Act, to be a (young offender, a child offender or a violator), pursuant

to the said Acts

And Whereas I find that the said A.B. no longer requires the

supervision of the Juvenile Courts;

I therefore discharge the said A.B. from the supervision of the

Court.

Dated this day of ; » A.D. 19 3
at - ° ;

Judge of the Juvenile Court
in and for
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AVANT-PROJET AUX FINS DItETUDE

LOI CONCERNANT LES ENFANTS ET LES ADOLESCENTS

PITRE

TEXTE — NOTES EXPLICATIVES |

1. La présente loi peut-étre citée La recommandation 6. porte que la

sous le titre: Loi sur les "Loi sur les jeunes délinquants"

enfants et les adolescents. devrait stappeler la "Loi sur les

enfants et les jeunes personnes",

De ltavis du comité, ce changement

de terminologie est de nature 4

atténuer la flétrissure qui

stattache a ltexpression "jeunes

délinquants". (Voir le paragra-

phe 88 du Rapport)

NOTE:

Le "Rapport” dont il sera fait

mention a diverses reprises dans

ces notes est le Rapport du Comité

du ministére de la Justice sur la

Délinguance juvénile (1965).

Comme L'iindique le titre, le

’ "Comité" dont il stagit est un

Comité du ministére de la Justice.

Les "Recommandations" mentionnées

dans les présentes notes explica-

tives se trouvent au paragraphe

1.35 du Rapport (Voir le chapitre

X1V, page 305 et suivantes).

Les "paragraphes"” renvoient au

paragraphes du Rapport.

2. Dans la présente loi, 1'expression

eoeeed
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INTERPRETATION

TEXTE

"décisior!' stentend de toute

conclusion dtu tribungl pour

mineurs sur la question de

savoir si une dénonciation a

été prouvée ou si un enfant ou

un adolescent, selon le cas, est

ou ntest pas un enfant contrevenant,

um adolescent contrevenant ou un

transgresseur et comprend une

ordonnance rendue en conf ormité

de ltarticle .56.3

"audition aux fins d'une

décision"” désigne une

audition en vue diétablir si

les allégations contenues dans

une dénonciation sont fondées

sur une preuve (prépondérante)

et stil y a lieu de décider

quiun enfant ou un adolescent,

selon le cas, est un enfant

contrevenant, un adolescent

contrevenant ou un transgresseur;3

"adulte" désigne une personne

de 17 ans ou plus3

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés a l'information

NOTES EXPLICATIVES

"enfant" désigne un gargon ou Selon le Rapport, l'age minimum

une fille de dix (ou douge)

ans ou plus et de moins de

devrait étre fixé a 10 ans, ou,

o a

au maximum a 12 ans, sans exclure

quatorze ans; la possibilité d'un A4ge minimum

qui serait variable. Ona recome

mandé que la question de 1'age

minimum fasse ltobjet de discussions

entre le gouvernement fédéral et

les autorités provinciales.
eco
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INTERPRETATION

NOTES EXPLICATIVES

(Voir la recommandation 7 ainsi

que les paragraphes 111, lil, et

116). Le présent article, tel

qutil est rédigé, n'est pas

-flexible, parce que la Recomman-

dation portant 1'établissement

dtun 4ge minimum de la responsa-

bilité pénale et celle qui milite

en faveur d?un 4ge minimum

variable sont contradictoires,

Cette recommandation vise liage -

minimum de la responsabilité

pénaleg elle comporte donc que

ltarticle 12 du Code criminel

devrait 6tre modifié. Stil n'est

pas modifié de facgon a le rendre

conforme a l‘a&ge minimum ci-dessus

indiqué, il aurait pour effet que

les enfants entre les ages de 7

ans et le nouvel 4ge minimum (10

ou 12) seraient soumis 4 toutes

les rigueurs des tribunaux pour

adultes, Telle ne peut pas étre

L‘intention du Comité et, par

conséquent, liarticle 12 du Code

eriminel devrait Stre modifié de

facgon que 1l'age minimum de la

responsabilité pénale soit le

méme que 1'dge minimum adopté par

le présent article. Dans le méme

ordre dtidée, la Recommandation 8

du Rapport porte que l'article 13

du Code criminel devrait étre

abrogé. : cece
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INTERPRETATION

TEXTE NOTES EXPLICATIVES

(Suite) Ltarticle en question décréte ce

"enfant contrevenant" dési-

gne un enfant qui commet

une contraventions

qui suit: "Nul ne doit étre

déclaré coupable dtume infraction

& ltégard diun acte ou d'une

omission de sa part lorsqu'il

était agé de 7 ans ou plus, mais

de moins de 1 ans, A moins qutil

ne fit en état de comprendre la

nature et les conséquences de sa

conduite et de juger quiil

agissait mal."

En portant l'age dé la responsa-

bilité pénale au méme palier 4 la

fois dans le Code criminel et

dans la Loi revisée, et en rendant

la nouvelle loi applicable dans

tout le Canada on rendrait tous

les jeunes contre qui sont inten-

tées des procédures 4 la suite

d‘infractions justiciables des

tribunaux pour mineurs.

Liutilité de conserver dans le

Code criminel cet article 13

souléve quelque doute; le Comité

a recommandé son abrogation.

Voir ci-dessous les commentaires

au sujet de liexpression "adoles-~

cent contrevenant”, Litenfant

contrevenant sera soumis a un

traitement légérement différent

de celui qui s'appliquera a

lLiadolescent contrevenant3

ooteeo
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INTERPRETATION

TEXTE

(5) (Suite)

(6) “Cour dtappel" désigne

(a) dans la province

d'Ontario, la Cour

atappel;

NOLES EXPLICATIVES

ainsi, son cas ne pourrait pas

6tre déféré aux tribunaux crimi-

nels ordinaires et il serait

passible de peines moins sévéres,

particuliérement lorsqu'il stagit

dtamendes,.

(Voir le paragraphe 150)

Dans sa recommandation 60, qui

concerne le droit dtappel, le

Comité déclare que "lLtaccusé

devrait avoir le droit dten

appeler de plano 4 la Cour

dtappel,"

Selon l'article 37 actuel, l'tappel

doit &tre porté a wn juge de la

Gour supréme, avec nouvel appel

possible 4 la Cour d'appel.

Au paragraphe 275 de leur Rapport,

les membres du Comité ntont pas_

aéfini ltexpression "Cour dlappel".

Le présent article adopte la

définition que le Code criminel

donne de la Cour dtappel et gquton

trouve au paragraphe (12) de

Ltarticle 2 et tient ainsi compte

du commentaire suivant formulé

par le Comité:

"Ttadoption de la formule que nous

proposons permettrait de trancher

diimportantes questions de droit

devant le seul tribunal dont les

jugements s'appliquent dans toute

la province."

@eee.
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INTERPRETATION

TEXTE

(Suite )

dans la province de Québec,

la Cour du Banc de la

Reine, division d'tappel3

dans la province de

Nouvelle-Heosse, la

division d'tappel de la

Cour Supréme 3

dans la province du

NouveaueBrunswick, la

Cour dtappel, autrement

connue sous le nom de la

division dtappel de la
A

Cour supreme 3

dans la province de

Colombie-Britannique ,

la Cour dtappels:

dans la province de

il'ITle-du-Prince-Edouard,

la Cour supréme:

dans la province de

Manitoba, la Cour dtappels;

dans la province de

Saskatchewan, la Cour

diappels

NOTES EXPLICATIVES

Selon la définition guten

donne le Code criminel, ctest

la Cour dtfappel qui constitue

véritablement ce tribunal.

eaoeoe
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INTERPRETATION

TEXTE

(Suite)

(i) dans la province

dtAlberta, la Division

dtappel de la Cour

supréme s

(j) .dans la province de

Terre-Neuve, la Cour

supréme constituée par

deux ou plusieurs juges

de cette cour;

(k) dans le territoire du

Yukon, la Cour dtappel,

et

(1) dans les Territoires du

Nord-Ouest, la Cour

dtappels

"défendeur" désigne tout enfant,

adolescent ou adulte contre qui

des procédures sont intentées sous

le régime de la présente lois:

"disposition" désigne toute ordon-

nance concernant un enfant ou wm

adolescent, selon le cas, qu'une

décision a déclaré 6tre un enfant

contrevenant, un adolescent cone

trevenant ou un transgresseur, en

vertu de l'alinéa (d) de

ltarticle 573
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INTERPRETATION

TEXTE . NOTES EXPLICATIVES

"un juge" ou "le juge"

désigne un juge d'un

tribunal pour mineurs 3

"tribunal pour mineurs" -Le texte de ce paragraphe 10 est

désigne tout tribunal une adaptation de ltarticle 2(b)

diiment établi en vertu de la Loi sur les jeunes

atune loi provinciale délinquants.

pour prendre des mesures

a liégard des enfants et

des adolescents en vertu.

de la présente loi, ou

spécialement autorisé par

une loi provinciale, par

le gouverneur en conseil

ou par le lieutenante

gouverneur en conseil 4

prendre des mesures a

liégard des enfants et des

adolescents en vertu de la

présente lois

"municipalité" comprend la Texte tiré de l'article 2(31) du

corporation d'une cité, d'une Code criminel

ville, d'un village, dtun

comté, d'un township, d'une

paroisse, ou de tout autre

circonscription territoriale

ou subdivision locale d'une

province, dont les habitants

sont constitués en corpora-

tion ow ont le droit de détenir

collectivement des biens dans un

but diutilité publique:

eee

005283



(12)

Document disclosed under the Access to Information Act -!

. Document divulgué en vertu de la Loi sur Vaccés a information

‘

INTERPRETATION

TEXTE

"contravention" désigne toute

infraction au Code criminel

ou a toute Loi ou toute dis-

position dtune Loi du

Parlement du Canada ou de

la Législature dtune

province figurant dans

ltannexe, cette Annexe

pouvant étre modifiée a

Ltoceasion par proclamation

du gouverneur en conseil

(a) par ltadjonction d'une

loi ou diune disposi- |

tion de lot du Parlement

du Canada ou de la

Législature d'une

province, ou

(b) par le retranchement

dtune loi ou diune

disposition de loi du

Parlement du Canada ou

de la Législature d'une

province 3

NOTES EXPLICATIVES

Le Rapport a recommandé l'taboli-

tion de l'infraction générique

désignée sous le nom de délit,

telle quion la trouve définie a

liarticle 3(1) de la loi actuelle,

(Voir la Recommandation 11 ainsi

que le paragraphe 116).

Le Rapport a recommandé qu‘une

distinction soit établie entre les

infractions dtun caractére grave

‘ et les infractions diun caractere

moins grave... Une infraction qui

constitue une violation du Code

eriminel ou de "dispositions

dtautres lois fédérales ou

provineiales que désigne a

l'occasion le gouverneur en

conseil" serait considérée comme

une infraction d'un caractére

grave. (Voir la Recommandation 12

ainsi que le paragraphe 19).

En rédigeant cette définition on a

tenu compte de Ltarticle 28(5) de

la nouvelle loi d'interprétation.

Selon l'article 28(29) de la

nouvelle loi d'tinterprétation, le

terme "province" comprend le

Territoire du Yukon et les

Territoires du Nord-Ouest,

Selon ltarticle 28(18) de la

nouvelle loi dtinterprétation le

terme "législature” comprend le

eeeve
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INTERPRETATION

TEXTE NOTES EXPLICATIVES

(Suite) lieutenant-gouverneur en conseil

"agent de surveillance”

désigne tout agent de

surveillance diment nommé

en vertu des dispositions

dtune loi provinciale ou de

la présente lois

"poursuivant" désigne le

procureur général, ou

lorsque celui-ci n!inter=

Vient pas, la personne

' qui intente des procé-

dures visées par la

présente loi, et comprend

un conseil agissant pour le

compte de 1'um ou de ltautre;

et liAssemblée législative des

Territoires du Nord-Quest, le

Commissaire en conseil du

Territoires du Nord-OQuest, le

Commissaire en conseil du

Territoire du Yukon et le

Commissaire en conseil des

Territoires du Nord-Ouest.

Cette disposition est tirée de

l'article 2(1)(j) de la loi

actuelle sur les jeunes

délinquants.

Le Gomité a recommandé qu'un

procureur de la Couronne soit

présent lors des procédures

devant un tribunal pour mineurs:

aucune recommandation ne propose

qutil prenne la direction des

procédures,

(Recommandation 9).

Cette définition,tirée du

paragraphe (3):) de ltarticle 2

du Gode criminel, indique que la

poursuite devrait habituellement

étre conduite par un avocat

agissant pour le compte du

procureur général: le dénonciateur

ou son représentant peut agir a la

place du procureur général ou de

son délégué,
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INTERPRETATION

TEXTE NOTES EXPLICATIVES

(15) "“circonscription territoriale" Cette définition reproduit le

comprend toute province, cointé, texte du paragraphe (10) de

union de comtés, township, l'article 2 du Gode criminel.

cité, ville, paroisse ou autre

circonscription ou subdivision

judiciaire que vise le

contexte 3

(16) "Scole de formation" désigne La Recommandation 75 port ce

toute institution de réforme qui suite

pour enfants ou adolescents, "On devrait remplacer 1'expression

diment approuvée par une loi "cole industrielle" par celle

provinciale ou par le "atécole de formation". (Voir

lieutenant-gouverneur en également le paragraphe 312).

conseil d'une province, et

comprend une semblable

institution dans une province

autre que celle of la détention

a lieu, lorsque cette instie

tution est par ailleurs

disponible 3

(17) "adolescent contrevenant" Le Rapport souhaite qutune dis-

désigne un adolescent qui tinction soit établie entre les

commet une contravention; "contrevenants" de divers Ages.

"Ltadolescent contrevenant pour-

rait alors subir un traitement

quelque peu différent de celui

qui est prévu pour "l'enfant _

contrevenant”, Cette distine-

tion est apparente dans les

dispositions ayant trait 4

la fagon de statuer sur des

infractions de ce genre et, plus
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INTER PRETATION

THXTE NOTES EXPLICATIVES

( Suite) particuliérement, dans les

"adolescent" désigne un

garc¢on ou une fille de

quatorze ans ou plus et de

moins de dix-sept ans3

"transgression désigne une

infraction a une loi du

Parlement du Canada ou de

la Législature d'une pro-

Vince qui n'est pas come

. 8

prise dans liannexe, ou a

un réglement municipal ou

a a

a un reglement ou une

ordonnance 3

a 17 ans.

dispositions relatives au

renvoi. (Voir le paragraphe

150.)-

Le Rapport déclare que l'aége maxi-

mum devrait étre uniforme 4 tra-

vers tout le Canada et étre fixé

Les adolescents de

cet &ge ne tomberaient par consé=

quent pas de fagon habituelle sous

le régime de cette loi. (Voir la

Recommandation 9 ainsi que les

paragraphes 132 et 136 du Rapport).

Gomme on lta signalé ci-dessus,

le Rapport a recommandé des

distinctions entre les fautes

graves et les fautes légéres.

Un écart de conduite autre que

celui qui est aécrit ciedessus

(dans la définition du terme

"contravention") serait consi-

déré comme une infraction légére.

Ce terme engloberait toute autré

infraction, "que ce soit aux

termes diun statut fédéral ou

provincial, d'un réglement mu-

nicipal ou d'un réglement ou

dtune ordonnance".

(Voir la recommandation 12 ainsi

que le paragraphe 119).

eoo0e#
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(a9) (Suite)

“TEXTE

(20) "trans gresseur" désigne un

adolescent ou un enfant

- qui commet une transgressilOF «

serait passible,

_distinguer entre les transgres-~

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES |

Le rapport désigne cette os

catégorie par le mot "contra-

vention". Afin dtéviter toute

confusion, (il semble plus.

approprié de dire quiun contre«

-venant est ltauteur d'une’

contravention) le présent .

paragraphe retient le mot

transgression,

Un "transgresseur" serait celui -

qui a commis une faute de moindre

importance, et qui ne serait pas |

soumis a4 tous les moyens de

correction dont "ltenfant ou

.Ltadolescent contrevenant"

(Voir la recommandation 12 ainsi

que le paragraphe 19). :

Le Rapport ne fait aucune mention |

d'une distinction possible entre

les "transgresseurs" de divers

ages. I1 n'y a pas liew de

seurs de moins de 1h ans et ceux

de plus de 1 ans, a-t-on pensé,

_ Aucune mention du reste n'est

_ faite du terme "transgresseur",.—

Le terme "transgresseur est uti-

_ilisé avee certaines craintes, et

_ pourrait fort bien étre remplacé

par un terme plus approprié.

oO (Voir ‘ltappendice Mp)

@eoed
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APPLICATION

TEXTE | NOTES EXPLICATIVES

3 (1) Commet une contravention Voir les notes explicatives en

tout enfant ou adolescent regard de l'article 2(12)

| qui commet un acte contraire

| aux dispositions du Code

criminel ou aux dispositions

dtune loi mentionnée dans

l'annexe.

(2) Comet’ uhe transgression Voir les notes explicatives en

‘tout’ extant ou adolescent. qui. regard de ltarticle 2(19).
ares#B

. ae "

commet un acte contraire a une

loi du Parlement du Canada ou

d'une législature d'une

provinee qui n'est pas comprise

dans l'annexe, ou contraire a

4 - : ° s

un réglement municipal ou a

a “ ote

un reglement ov une ordonnance,.

(3) ‘out enfant ou adolescent

qui commet une contravention ou

une transgression doit étre traité

comme il est ci-aprés prévu.

@eoee
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PRINCIPES

TEXTE

h. Un enfant ou un adolescent

quiune décision a déclaré étre

un transgresseur, ou un enfant

contrevenant ou, un adolescent

contrevenant, selon le cas, doit

Stre traité non pas comme un enfant

ou un adolescent quiil faut punir

mais comme un enfant ou un adoles-

cent qui a besoin d'aide, d'toriene

tation et dtune surveillance

appropriée..

AS

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES

Gette disposition a été adaptée

de ltarticle 3(2) de la Loi

actuelle sur les jeunes

délingquants, dont voici le texte;

"Lorsquiil est jugé quiun enfant

a commis un délit, il doit étre

traité non comme un contrevenant

mais comme quelquiun qui est

dans une ambiance de délit et

qui, par conséquent, a besoin

d'aide et de direction et dune

bonne surveillance." Hssentiel-

lement, cet article ressemble

dans une large mesure a celui

qui suit et pourrait bien étre

superflu.

ooo oe
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INTERPRETATION

TEXTE ‘

(1) La présente loi doit

étre libéralement interprétée

afin que son objet puisse étre

atteint, savoir: que le soin,

la garde et la discipline d'tun

enfant ou d'un adolescent

déclaré.étre, par une décision,

un transgresseur, un enfant

contrevenant ou un adolescent

contrevenant, ressemblent

autant que possible a ceux que

devraient assurer ses pére et

mere, et que, autant qu'il

est praticable, chacun de

ces enfants ou adolescents

soit traité, non comme un

eriminel, mais comme un

enfant mal dirigé et mal

orienté, et qui a besoin de

secours, d'encouragement,

diaide et dtassistance.

NOTES EXPLICATIVES

Cette disposition modifie légé-

rement lLtarticle 38 de la Loi

actuelle sur les jeunes délin-~

quants, que voici:

"Le présente loi doit étre libé-

_ palement interprétée afin que son

objet puisse étre atteint,. savoir: :

que le soin, la surveillance et

la discipline d'un jeune délin-

quant ressemblent autant que

possible a ceux qui lui seraient

donnés par ses pere et mére et

qué, autant qu'il est praticable,

chaque jeune délinquant soit

traité, non comme un criminel, .

mais comme un enfant mal dirigé,

ayant besoin diaide, dtencourage=

ment et de secours, 1929, c.h6,

art. 38." Le Rapport laisse

entendre que cet article devrait

6tre conservé,

on 1it ce qui suit:

Au paragraphe 191,

"Nous acceptons la pensée exprimée

a liarticle 38 de la loi,

prit fondamental de la loi n'est

pas 1liélément qui présente un

probléme; le probléme réside

plutét dans le fait que la

société nta pas fourni au tribue

nal pour mineurs les ressources

suffisantes pour réaliser lLies-~

prit de la loi."

@ece
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INTERPRETATION

TEXTE NOTES EXPLICATIVES'

5, -(Suite)

(2), En cas dtincompatibilité

avec les dispositions de toute

autre loi du Parlement du

Canada, les dispositions de la

présente loi l'temportent,

oee8
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DELAI

TEXTE

(1) Aucune disposition

générale prévoyant un délai

pour porter plainte ou pour

faire une dénonciation au sujet

dtinfractions punissables sur

déclaration sommaire de culpa=

bilité ne s'applique aux pro=

cédures intentées en vertu

de la présente loi contre wm

enfant ou wu adolescent.

(2) Les dispositions du CGode

ecriminel qui prescrivent un

délai pour ltouverture des

poursuites a ltégara dtinfrace

tions punissables par voie de

mise en accusation s'appliquent,

mutatis mutandis, aux procé-

dures qui-relévent de la pré-

sente loi.

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

NOTES EXPLICATIVES

Liarticle 5(1) actuel de la Loi

sur les jeunes délinquants a fait

Ltobjet dtune nouvelle rédaction.

Le Gomité nta formulé aucune

recommandation a cet égard. Une

disposition subséquente de la

présente partie de la loi appli-

cable aux adultes traitera du

délai applicable aux poursuites

intentées contre les adultes. ;}

Voir le paragraphe 2 de liarticle >

5 actuel de la Loi sur les jeunes

délinguants.

Les infractions visées sont:

art. 157, corruption d'enfants

art. 18h, proxénétisme

art. 156, maitre de maison qui

permet le déflorement

art. 155, pére, mére ou tuteur

qui cause le déflore-

ment

art. 145(1)b), rapport sexuel

avec son employée,

art. 1hh, séduction sous promesse

de mariage.

oedoo
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JURIDIGTION

TEXTE

DISPOSITIONS GENERALES

t¢

yo

(1) Sous réserve des .

articles 52 et 53, un tribu-

nal ou un juge posséde une

compétence exclusive en

matiére de poursuites

relatives a toute contravention

ou transgression imputée a un

enfant ou un adolescent, y

compris les cas ou, apres

que la contravention ou

transgression imputée a été

commise, ltadolescent a

dépassé 1Age de dix-sept

ans e

(2)

position de la présente loi,

Nonobstant toute dise

le tribunal pour mineurs n'a

aucune compétence en ce qui

concerne les personnes de

Vingt et uri ans ou plus, et

il nta pas compétence pour

rendre une ordonnance tou-

chant une personne au-del@&

du vingt et uniéme anni-

versaire de naissance de

cette personne,

NOTES EXPLIGATIVES:

Cet article vise le sujet que

traite lLtarticle h actuel de la

Loi sur les jeunes délinquants,

Des dispositions semblables se

retrouvent dans les Lois améri-

caines, voir par exemple:

Ja Standard Juvenile Court Act

(Loi modéle) art. 8; Oregon

/ 419.476.

La derniére partie de cette

disposition est conforme a la

recommandation 27 et au paragra-

phe 186 du Rapport.

La recommandation 27 porte ce

qui suit:

"Le tribunal pour mineurs ne de=

vrait en aucun cas avoir le

pouvoir dtémettre une ordonnance

liant une jeune personne aprés

son vingt et uniéme anniversaire

de naissance,"”

anes
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JURIDICTION

TEXTE NOTES EXPLICATIVES

LIBU OU L'APFAIRE DOIT RTRE ENTENDUE

8. Sauf dispositions contraires La Loi sur les jeunes délinquants

dans la présente loi, les procé= ne renferme aucune disposition

dures prévues par la présente loi relative au lieu ot une affaire

doivent étre introduites devant le doit étre jugée. Les Lois

tribunal ayant juridiction terri- américaines qui ont 6té cone

toriale 4 Ltendroit ot ltenfant ou sultées renferment des arti-

1'adolescent est trouvé, ou a son cles semblables a celui-ci?

lieu de résidence, ou au lieu ou citons par exemple, la loi du

la contravention ou transgression Minnesota: 260.1213

imputée stest produite. la loi de 1!'Illinois: 2-6(1). :

. En rédigeant cet article on a

tenu compte de l'article il(a)

du Code criminel,

RENVOL D'UN TRIBUNAL STATUANT SUR

DECLARATION SOMMAIRE DE CULPABI-

LITE A UN TRIBUNAL POUR MINEURS

9. Lorsqutune personne Agée de | Cet article tend a donner suite

plus de seize ans et de moins de a la recommandation 22, T1

dix-huit ans. comparaft devant envisage un renvoi d'un tribunal

un tribunal statuant sur ordinaire a un tribunal pour

déclaration somhaire de culpabi- mineurs de cas ot de jeunes

1ité en conformité de la Partie adultes, ayant dépassés légere-

XX1V du Code criminel, ce ment l'age limite, savoir 17 ans,

tribunal peut, de sa propre initia- sont accusés dtinfractions de

tive ou 4 la demande de la Couronne, moindre importance, La recome

a tout moment avant la sentence, mandation 22 renferme les mots

rendre une ordonnance pour que suivants "dans les cas appro-

cette personne comparaisse devant priés", sans cependant fournir

le tribunal pour mineurs, stil ' de critéres. En péalité,

la recommandation

e@oeo
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JURIDICTION

TEXTE NOTES EXPLICATIVES

9. (Suite)

apparaft au tribunal . propose Liadoption "d'une

statuant sur déclaration | procédure plus flexible quant

sommaire de culpabilité que , & la facon de traiter le cas

compte tenu de la réputation impliquant des jeunes qui ont

de la personne et des circons~- légérement dépassés 1'&ge limite

tances entourant l'infraction, prévu par la Loi sur les jeunes

une telle ordonnance est pour aélinquants ."

le bien de la personne ou dans Le para graphe 179 du Rapport note

ltintérét de la collectivité. deux recomandations :
o

1) “Ltadoption de mesures léga-

les visant 4 permettre au juge

ou au magistrat devant lequel

comparafit un délinquant de 16 ou

18 ans, s'il estime que l'accusé

bénéficierait d'un procés

devant un tribunal pour mineurs,

de traiter ce jeune conformément

aux pouvoirs conférés par la loi

concernant les jeunes déline

quants ."

(La Commission Archambault, 1938).

2) "... que le magistrat ait

le pouvoir de renvoyer a un,

tribunal pour mineurs toute

cause of llinfraction appartient

a une catégorie de délits moins

‘ gpaves, lorsque liaccusé est un

délinquant primaire. De plus,

ce Comité propose que le magistrat

eodve
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(Suite)
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JURIDICTION
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NOTES BEXPLICATIVES

regoive "plein pouvoir pour

s °

renvoyer la cause, a sa discré-=

tion, mais seulement 4 la

requéte de la Couronne aprés la

mise en accusation mais avant le

plaidoyer de liaccusé,"

(L'Association ontarienne des

magistrats, 1962)

Le Comité n'a pas indiqué la-

quelle des deux attitudes il

favorise:

"Nous nous contentons de propo=

ser que les recommandations de

la Commission Archambault st du

Gomité de liAssociation onta-

rienne des magistrats fassent

liobjet dtune étude plus poussée

visant & ltadoption diune de ces

méthodes, ou peut-étre des deux,

ce qui serait un moyen d'tassurer

une flexibilité plus grande

lorsquion est en face de délin-

quants de 17 ans, c'est-da-dire

de délinquants d'un an plus 4gés

que 1l'a&ge limite que nous

proposons." TI1 nitest pas facile

de définir ce qui constitue,

en soi, une infraction "de

moindre importance". Le droit

pénal distingue entre les

infractions punissables par voie

de mise en accusation et les in-

fractions punissables par simple

oococeo
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JURIDICTION
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NOTES EXPLICATIVES

déclaration sommaire de cule

pabilité. <A toutes fins pra-

tiques, cette distinction refléte

le jugement gue porte le

Parlement quant 4 la gravité

d'une infraction. Les infrace

tions punissables sur déclaration

sommaire de culpabilité sont, on

le suppose, les infractions de

-moindre importance auxquelles

font allusion les magistrats
X

ontariens, Toutefois, le Code

criminel de méme que d'autres

lois fédérales prévoient des

infractions qui peuvent étre

jugées par voie de mise en accue

sation ou selon la procédure

des déclarations sommaires de

culpabilité. Dans de tels cas,

la Couronne, fixe a sa discré-

tion la procédure quielle en=

tend suivre. Le choix de la

procédure applicable dépend,

dans la pratique, des circons=

tances qui entourent l'infrace

tion.

Le présent article adopte le

eritére qui oppose l!infraction

punissable par voie de mise en

accusation, 4 L'infraction pu-

nissable par voie de déclaration

sommaire de culpabilité., Le

renvoi diun tribunal ordinaire &

oooo
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NOTES EXPLICATIVES | |

un tribunal pour mineurs ne

s'tappliquerait que dans le cas

ot ltinfraction alléguée est

punissable sur déclaration som=

maire de culpabilité,

Ces infractions sont les

suivantes :

art. 54, fait dtaider a um

déserteur,

art, 56, résistance 4 l'exécution

diun mandat de

perquisition,

art. 57, infractions relatives

aux membres de la

Gendarmerie royale du

Canada ,

art. 67, fait de participer a m

attroupement illégal,

art, 81, fait de se livrer a un

combat concerté,

art. 84, port diune arme

dissimulée,

art. 85,(2) fait de posséder une

arme munie d'un amortis=

seur de son,

art. 86, fait de braquer sur

quelquiun une arme &

feu,

art. 87, possession dfarme a une

‘assemblée publique,

art. 88(2)(3), 89, 90, 91

infractions relatives

aux armes a feu,

eood
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JURIDICTION

art.

art.

art eo

art e

art.

art.

art.

art

art.

art.

art.

arte

art.

art.

art.

art.
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NOTES BXPLICATIVES

ill,

123,

158,

159,

160,

fait de prétendre

faussement d'étre un

agent de-la paix,

offre de récompense et

d'immunité,

actions indécentes,

nudité,

fait de troubler la

paix publique,

161(2)(3) fait de troubler

162,

163,

16h

176,

176(2

183,

213,

226,°

des offices religieux,

intrusion de nuit,

infractions relatives

aux substances volatiles :

malfaisantes,

vagabonda ge ,

entrave a l'texécution

d'un mandat,

), fait de se trouver

dans une maison de

jeux ou de pari,

transport dé personnes

& des maisons de

débauche,

tentative de suicide,

possession dtu véhi- ©

cule a moteur muni

d'un appareil a fuméé,

239(1), fait de communiquer

3075

une maladie vénérienne,

obtention frauduleuse

de vivre et de logement,

005300
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9. (Suite)
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JURIDICTION

art

art.

arte

art.

art.

arte

art.

art,

art.

art.

art.

art.

arto

art.

art.

|
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NOTES EXPLICATIVES | |

308, infractions relatives

a la magie,

315(2), propos indécents au

téléphone,

31, fait de falsifier um

registre d'emploi,

344, obtention de transport

par faux connaissement,

34.7, fait de représenter

faussement quelqu'un 4

un examen,

356,fait de se réclamer

faussement de brevets

de fournisseur de Sa

Ma jesté,

362, emploi illégitime

dtuniformes ou de

certificats militaires,

366, intimidation,

367, fait pour wun employeur

de refuser d'iemployer

un membre de syndicat,

369, émission de bons-primes, -

373, dommages ntexcédant

pas $50.00,

378, fausse alerte,

379(2), entraves au sauvee

tage dfune épave,

380(1), dérangement des

Signaux de marine,

383, fait de déplacer des

lignes de démarcation,

eoaee
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JURIDICTION

art, 386, fait de tuer ou de
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NOTES EXPLICATIVES

blesser des animaux,

art. 387, cruauté envers les

animaux,

art, 388, infractions relatives |

au combat de cod, |

art. 389, infractions relatives

au transport de bes-=.

tiaux par rails, ou

par eau, |

art. 390(2), fait de géner les |

recherches dans un

véhicule ou a bord

d'un navire,

art. 397, usage frauduleux de

piécettes,

art. 399, dégrader une piéce de

monnaie courante,

art. 00(2), impressions de

circulaires ressem=

blant 4 des billets

de banque.

Certaines infractions peuvent

étre poursuivies soit par voie

de mise en accusation ou soit

selon la procédure applicable

aux déclarations sommaires de

culpabilité.

Ce sont les infractions suivan-

tes:

art. 154, publication, distribu-

| tion, etc., de textes

obscénes,

oso ce
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art,

art °

art.

art.

art.

art.

art.

art.

art.

art.

art.

art.
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NOTES EXPLICATIVES

186(3), refus de fournir

les choses nécessaires

a Liexistence,

22i(1), négligence crimieg

nelle, —

221(2), omission pour m

automobiliste de

demeurer sur le. lieu

d'un accident,

221(), conduite dangereuse,

222, conduite en état |

d'ivresse

223, conduite alors que la

capacité de conduire

est affaiblie,

225(3), conduite pendant

interdiction,

226A, conduite dangereuse

diun bateau,

231(1), voies de fait

Simples,

360(2), opérations illici-

tes & ltégard dtap-

provisionnement

public, |

316(1)(b)(c), menaces,

350 a 354. incl., infrac-

tions relatives a la

econtre-facgon de mare

ques de commerce et de

désignations de

fabrique,

art. 358, infractions relatives

aux épaves,
@aeae
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JURIDICTION

TEXTE . NOTES EXPLICATIVES

9. (Suite) art. 363, infractions relatives

aux approvisionnements

militaires,

art, 365, violation de contrat.

Dans de tels cas, il incombe au

poursuivant de décider si l?in-

fraction doit é6tre poursuivie

par voie de mise en accusation

ou sous le régime des déclara-_

tions sommaires de culpabilité. r

Si la Gouronne ne aécide pas

quel mode de poursuite doit s'tape

pliquer, le magistrat en décide.

A ltégard de telles infractions,

la Couronne disposerait ainsi : |

dtun pouvoir discrétionnaire qui

lui permettrait d'tempécher quiun

jeune adulte soit renvoyé a un

tribunal pour mineurs en décidant

tout simplement de poursuivrs

par vote de mise en accusation,

Lorsque la Couronne opte pour le

régime des déclarations somaires _

de culpabilité ou lorsque line

fraction ne peut é6tre poursuivie

que sous ce régime , il appartient

au tribunal statuant sur décla=

ration sommaire de culpabilité de

décider du renvoi, soit de

son propre chef, soit a la

demande de la Couronne.

oe00
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| JURIDICTION

TEXTE NOTES EXPLICATIVES

9. (Suite) Ltarticle proposé donne au

tribunal statuant sur déclaration

sommaire de culpabilité le

pouvoir de rendre une ordonnance

de renvoi a tout moment avant

le prononcé de la sentence. Cette

fagon de procéder différe de la

‘proposition quiavait soumise

l'Association des magistrats

dtontario. Le Tribunal statuant

sur déclaration sommaire de

culpabilité devrait, estime-te-on,

avoir la faculté de rendre une

semblable ordomnance en pleine

connaissance deg circonstances

de liespéce, En vertu de la

présente disposition, le Tribmmal

statuant sur déclaration sommaire

de culpabilité peut avoir come

mencé le procés et se rendre

compte au cours de Liinstruction

que la cause devrait 6tre aéférée

a un tribunal pour mineurs. I1

serait alors en mesure de rendre

une ordonnance de renvoi, en

tenant compte a la fois du bien

de la personne et de l*tintérét de

la collectivité. Cette fagon

de procéder est conforme aux

voeux formulés par la Commission

Archambault.
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TEXTE

(Suite )
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JURIDICTION

Fait a noters le présent article
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NOTES EXPLICATIVES

me concorde pas avec la recom=

mandation des magistrats.

ad'Ontario a deux égards.

(1)

(2)

Le pouvoir discrétionnaire

de la Cour niest pas limité

aux demandes formulées par

la Couronne, En effet, la

Courenns peut, comme on l'a

dit ci-dessus, exercer cette

discrétion et procéder par

voie de mise en accusation,

lorsqu'une autre fagon de

procéder est possible a

Liégard des infractions

énumérées ci-edessus.

Aucune directive nia trait

& lLiabsence de condamnations

antérieures, Liarticle 638

du Code criminel contient une

directive de ce genre. Cette

disposition a fait l'objet

de tellement de critiques,

quion songe aujourd*hui 4

liabroger. En outre, il

semble que Litenquéte que

peut faire le Tribunal

statuant sur déclaration

sommaire de culpabilité sur

la réputation du prévenu

devrait le renseigner sur

liopportunité d'une ordon-

nance de renvoi,

S®nooo
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JURIDICTION

TEXTE

ARTIGLE 21(3) DU CODE CRIMINEL

(1) Lorsque le juge a

décidé que la dénonciation

contre un enfant ou un

adolescent a été reconnue

fondée et que cet enfant ou

adolescent Signifie par

6crit devant le juge son

intention de reconnaitre

les faits relatifs a une

., contravention ou a une
!

prétend commise par lui au

Canada, hors de la province

dans laquelle ila été traduit

devant ce juge, si la contra-

vention ntest pas une de celles

que mentionne le paragraphe (2)

de liarticle 13 du Code

criminel, et que le procureur

général ou le sous-procureur

général de la province ot la

contravention ou transgression

aurait été commise, selon

liallégation, y consent, le juge

est compétent pour rendre une

décision au sujet de la contra-

vention ou transgression impue

tée et pour prendre toutes

mesures que prévoit la présente

loi et qu!il estime appropriées,

NOTES EXPLICATIVES:

Ce paragraphe est tiré de

ltarticle )21(3) du Gode criminel.

La recommandation 68 du Rapport

porte que le principe de l'article

21 du Code criminel devrait

stappliquer a ltégard des mineurs.

Voir également le paragraphe 293

du Rapport. La contravention ou

la transgression dont il est fait

mention peut étre une contravene

tion ou une transgression a

liendroit d'une loi provinciale,

Une telle disposition aurait

pour effet de permettre a un

tribunal d'une province de rendre

une décision concernant une

contravention ou une transgression

A ltégard d'une loi d'une autre

province. I1 va de soi qu'une

telle compétence ne saurait étre

accordée a un tribunal sans le

consentement du procureur général

de cette autre province ou de

son adjoint.

eeces
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JURIDICTION

TEXTE

ARTICLE .21(A) DU CODE CRIMINEL

10. (2) Lorsque, le juge a

décidé que la dénonciation

contre un enfant ou un

adolescent a 6té reconnue

fondée et que cet enfant

ou cet adolescent signifie

par écrit, devant ce juge,

son intention de recone

naitre les faits relatifs

& une contravention ou une

transgression que l'on prét

commise par lui a quelque

autre endroit de la provine

dans laquelle il est tra-

duit devant ce juge, si la

contravention qui lui est

imputée ntest pas ltune de

celles que mentionne le

paragraphe (2) de Liarticle

413 du Code criminel, Le

juge est compétent pour

rendre une décision au

NOTES EXPLICATIVES

Ce paragraphe est adapté de

ltarticle h21A du Code criminel .

et, méme si le Rapport n'a fait

aucune mention du présent article,

on peut présumer que le méme

principe s'applique a@ l'égard du

paragraphe (3) de ltarticle 21,

end

i]

sujet de la contravention ou

transgression imputée et

pour prendre toutes mesures

que prévoit la présente loi

et qutil estime appropriées

oee@ee
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JURIDICTION }

| TEXTE | NOTES EXPLICATIVES:

10. (3) WNul écrit qu'un Le présent paragraphe est tiré des:

enfant ou qu'un adoles~ articles h21(h) et h21A(2) du Code

cent souserit selon le criminel,

paragraphe (1) ou le Le paragraphe (3) de ltarticle 21 |

paragraphe (2) ntest et le paragraphe (1) de l'article

admissible en preuve ; h21A sont des dispositions du Code |

contre lui dans des eriminel qui ont trait a la "come

procédures criminelles,. pétence spéciale", qui ont été

spécifiquemment adaptées a la

présente loi. Les autres dispo-

sitions relatives a la "compétence

spéciale" comme l'article 19

(qui traite des infractions

commises sur lteau, au cours de

voyages, sur des aéronefs, etc.),

ltarticle 20 (infractions commises

en eaux territoriales), l'article

h21(1) (infractions entiérement

comnises dans une province),

ltarticle l21(2) (libelle dif-

'famatoire dans un journal),

l'article 22 (infractions come

mises en un territoire non orga-

nisé), Liarticle h23 (infractions

commises dans un endroit qui ne.

fait pas partie ditune province)

niont pas été reproduites dans

la présente loi. On a estimé

qufon pouvait sity reporter dans

leur contexte actuel et qutil

niy avait pas lieu de les

transposer spécifiquement dans

@eoec
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10. (3)

TEXTE

(Suite)
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JURIDICTION
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NOTES EXPLICATIVES

la présente loi, En raison

de l'article 27 de la nouvelle

Loi dtinterprétation (l'article

28 de l'ancienne Loi dtinter-

prétation) ces dispositions

pourraient étre applicables 4

toute infraction 4 ltune

quelconque des lois du Canada,
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POUVOIRS DU JUGE ET DU TRIBUNAL

TEXTE NOTES EXPLICATIVES

11. Tout juge dans l'exercice " Cet article reproduit le texte de |

de sa juridiction en vertu de la liarticle 6(1) actuel.

présente loi posséde tous les — Le juge d'un tribunal pour mineurs |

pouvoirs diun magistrat. est par les présentes investi de

liautorité de deux ou plusieurs

juges de paix. Voir le paragraphe

(28) dé ltarticle 2 ainsi que

Liarticle 25 du Code criminel,

Les paragraphes (2) et (3) de

l'article 6 actuel sont omis de

la présente loi. Le paragraphe (2)

attribue aux juges d'un tribunal -

pour mineurs, en ce qui concerne

les mineurs contrevenants, tous

les pouvoirs et toutes les fonee:

tions que la Loi sur les prisons

et les maisons de correction cone

fére ou impose a un juge, a um

magistrat stipendiaire, a un ou @

des juges de paix. Le paragraphe

(3) maintient la diserétion du |

juge dtun tribunal pour mineurs

quant a la durée de la détention

dtun jeune aélinquant. Méme si

certaines dispositions de la Loi’

sur les prisons et les maisons de

correction entrent en conflit ou

font double emploi avec des dispo=

sitions du projet, (par exemple, :

les articles 26, 27, 28), il n'y a

pas lieu, semble-t-il, de faire

eeooe
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TRATE

(Suite)
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NOTES EXPLICATIVES

- 37 - So

POUVOIRS DU JUGE ET DU TRIBUNAL

des renvois particuliers a la Loi

sur les prisons et les maisons de

correction étant donné que la loi

pro jetée se propose de traiter 4

fond et complétement de la durée

et du lieu de détention des

contrevenants, et en vue égale-

ment de liarticle 5(2) de la

présente lot.

Tl nity a pas lieu dtinvoquer la

Loi sur les prisons et les

maisons de correction pour donner

au juge du tribunal pour mineurs

des pouvoirs supplémentaires,.

Naturellement, cette loi continue=

ra de sitappliquer aux adolescents

contrevenants renvoyés devant les

tribunaux ordinaires pour y subir

leur procés et y recevoir leur

condamnation.
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POUVOTRS DU JUGE BT DU TRIBUNAL
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TEXTE

12, Pour maintenir l'tordre au

sein du tribunal quiil préside,

tout juge posséde les mémes poue

voirs et la méme autorité que

ceux que peut exercer le trie

bunal supérieur de juridiction

criminelle de la province,

durant ses séances.

NOTES EXPLICATIVES

Liarticle 36(1) actuel de la Loi

sur les jeunes délinquants donne

aux tribunaux pour mineurs les

mémes pouvoirs et la méme autorité

que ceux dont jouissent tous les

tribunaux au Canada en vue du

maintien de liordre, Méme si la

phraséologie présentement en

usage nta, semble-t-il, suscité |

aucune dirficulté, Liar ticle

proposé sien carte et adopte

plutést les termes utilisés par

l'article 4.26 du Code criminel,

qui ont fait l'objet de commene-:

taires dans Re: Hawkins, 1965,

53 W.W.Ro, pe O63 dans cette

cause, le juge Branca de la Gour

supréme de la Colombie-Britannique

(siégeant en Chambre) a soutenu:

que liarticle 26 donne a um

magistrat, qui n'est pas une Gour

dtarchives, Liautorité statutaire

de punir pour un outrage au

Tribunal commis lors de ltaudience,.

Lorsque la loi provinciale qui

établit un tribunal pour mineurs

déclare que ce tribunal est une

Cour d'archives, l'article proposé

2 2 Ss 2

_ntajoute rien a la compétence que

posséde ce tribunal pour statuer

sur les outrages au Tribunal

commis lors de l'audience, Par:

aoee
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POUVOIRS DU JUGE ET DU TRIBUNAL

TEATE

(Suite)

(1) Un tribunal peut

établir des régles de

cour non incompatibles

avec la présente loi du

Parlement du Canada

concernant les questions

qui relévent de 1a
présente loi.

NOTES BXPLICATIVES

contre, Liarticle proposé est

utile dans les cas ot un magis-

trat agit 4 titre de personne

désignée, puisqutalors il ne

constitue pas une Cour dtarchives.

Voir la Recommandation 52 ainsi

que le paragraphe 272.

Le présent article est adapté de

Liarticle hel du Code criminel.

eéoee
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POUVOIRS DU JUGE ET DU TRIBUNAL

TEXTE NOTES BXPLICATIVES

13. (2) Les régles prévues au

paragraphe (1) peuvent étre

- Sbablies .

(a) dtune fagon générale, pour

(3)

réglementer les devoirs

des fonctionnaires du

Tribunal et toute autre

question considérée comme

propre a la réalisation des

fins de la justice et a

liapplication des dis-

positions de la lois

pour réglementer la pratique

et la procédure devant le

tribunal:

pour formuler des directives

générales concernant l'tadmise

sion, la détention, la sélece

tion des cas, 1 tarrangement

ou toute autre question que

le Tribunal estime opportun

de réglementer:

Aucune régle établie en vertu

du présent article ne sera en

Vigueur ni valide dans une province

ou une circonscription territoriale

de cette province 4 moins quielle n'tait

été approuvée par le procureur général

de la province.
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DU _ TRIBUNAL

TEXTE

1h. Tout juge peut diment faire

exécuter toute procédure ou ordon=

nance émise par lui en vertu de la.

présente loi par les moyens qu'indi-

que la loi 4 cet égard relativement

aux procédures diautres tribunaux

dans des cas semblables.

15. (1) Le greffier dtm

tribunal a, de droit, le

pouvoir de faire préter

serment.

(2) Le greffier d'un

tribunal a le pouvoir, en

ltabsence d'un juge, d'aq=

journer toute audition pour

une période définie ne dé-

passant pas dix jours, sauf

lorsgquiun enfant ou wm

adolescent est maintenu en

détention autrement que sur

ordonnance du juge rendue 4

la suite d'une audition sur

la détention.

NOTES EXPLICATIVES.

Cette disposition reproduit avec

de légers changements l'iarticle

36(2) de la Loi sur les jeunes

délinquants,.

Texte actuel de ltarticle -11(1).

Le délai de 10 jours provient

de liarticle 11(1) de la Loi

actuelle, Ctest un délai

arbitraire, susceptible de

modifications.
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POUVOTRS DU JUGE ET DU TRIBUNAL

|
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TEXTE

(3) Lorsquiun enfant ou

un adolescent est amené

devant le tribunal, il

appartient au greffier de

ce tribunal d'tadresser, ou

de faire signifier, sous le

contrdle d'un juge, tous les

avis que peut nécessiter la

présente loi et aussi de

notifier par avance 4

liagent de surveillance ou

a ltagent de surveillance

en chef le Lieu of um enfant

doit comparaitre devant le

tribunal pour audition en

vertu de la présente loi.

(1) Lorsqutune audition aux

fins diune décision est com=

mencée par un juge et que ce

dernier décéde ou est, pour

une raison guelconque, incapa-

ble de continuer ltaudition, un

autre juge de La: méme circons-

cription territoriale peut agir

& la place du juge devant lequel

Ltaudition a é&té commencée,

|

NOTES EXPLICATIVES

On modifie l'article 11(2) actuel

en prévoyant, outre l'obliga- |

tion de signifier um avis a

ltagent de surveillance, des i

responsabilités au sujet de

tous les avis dont la Loi exige

la signification.

Cet article est tiré de ltarticle

698 du Code criminel,

@o0¢
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POUVOIRS DU JUGE ET DU TRIBUNAL

TEXTE NOTES EXPLICATIVES

16, (2) Un juge qui, confor- |

mément au paragraphe (1),

agit 4 la place d'un juge

devant lequel une audition

aux fins d'une décision a

été commencée

(a) doit, si, conformément

au paragraphe (1) de

liarticle 56, une

décision a été rendue,

poursuivre ltaffaire de

la maniére prévue a

Ltarticle 57, ou

(b) doit, si aucune décision

nia été rendue confor-

mément au paragraphe (1)

de ltarticle 56, commen-

cer de nouveau l'audition

aux fins dtune décision,

(3) Lorsqu'une ordonnance de

surveillance eoncernant un enfant

contrevenant, un adolescent cone

trevenant ou un transgresseur est

rendue par un juge qui décéde par

la suite ou est, pour un motif

quelconque, incapable d'agir, un

autre juge de la méme juridiction

territoriale peut rendre une

ordonnance en vertu de l'tarticle

63, de ltarticle 64, ou de

llarticle 65, selon le cas.

eoest
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POUVOTRS DU JUGE ET DU TRIBUNAL

TEXTE

17. En aucun cas relevant de

la présente loi, wm tribunal

ou un juge ne péut ordonner

que des frais soient acquittés

par un enfant ou un adolescent.

NOTES EXPLICATIVES

Cette disposition a pour ob jet

de donner suite au principe

énoncé dans la recommandation 70

ainsi que dans le paragraphe 296.

Liarticle 22(1) actuel de la Loi

sur les jeunes délinquants laisse

entendre quiune telle ordonnance

est possible,

Le présent article est inséré ici

de fagon que le principe susmen~

tionné ne soit pas oublié. Si la

loi ne comportait aucune dispoe

sition complémentaire provenant

dtaubres sources, la mention de

ce principe ne serait pas nécese

Saires il suffirait de ne pas

donner au tribunal le pouvoir de

statuer sur les frais.

Diautre part, si on estime

opportun de rappeler aux juges

l'existence de ce principe, le

présent article devrait étre

inséré dans la partie de la loi

qui traite de la décision 4

rendre »
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PROCEDURE

TEXTE

ARRESTATION:

18, (1) Quiconque arréte un

enfant ou un adolescent

sans mandat doit aussitét

livrer cet enfant ou cet

adolescent a un agent de la

paix et celui-ci doit traiter

cet enfant ou cet adolescent

de la maniére prévue ci-aprés.
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NOTES EXPLICATIVES

Cette disposition est adaptée de |

ltarticle )38(1) du Code criminel.

Au paragraphe 211, le Comité, en

se reportant a liarticle )38(2)

du Code criminel, a recommandé

quiune disposition semblable soit

insérée dans la présente loi.

Ge point particulier nia pas été

traité de facon expresse par le

Comité. Une telle disposition

pourrait étre utile si on veut

étre pien explicite, puisque

nl importe qui peut arréter sans

mandat une personne quielle

trouve en train de commettre une

infraction punissable par voie

de mise en accusation (art. 13h)

ou stil croit que cette personne,

en se fondant sur des motifs

raisonnables et probables, a

commis une infraction criminelle

et se sauve ou est poursuivie,

(art. 36).

demander si un tel pouvoir

Il y a lieu de se

diarrestation devrait stappliquer

aux enfants contrevenants et aux

adolescents contrevenants. On

eroit que la loi devait

comporter une disposition de ce

genre, En effet, un enfant ou un

adolescent, trouvé en train de

eae
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18,

PROCEDURE

TEXTE

(1) (Suite)

(2) Un agent de la paix

a qui on livre un enfant

ou un adolescent quia été

arrété sans mandat et qui

le détient ou qui arréte

un enfant ou wm adolescent

avec ou sans mandat; doit

sans délai conduire ou

faire conduire cet enfant

ou cet adolescent devant

le tribunal pour mineurs,.

Document disclosed under the Access to Information Act |

NOTES EXPLICATIVES

commettre un vol, des voies de

fait, etc., devrait étre

passible d'tarrestation im-

médiate par qui que ce soit.

Cette disposition stinspire de

liarticle 4.38(2) du Code

criminel et est conforme au

principe de l'article 8(1) actuel,

qui exige que tous les cas soient

déférés au tribumal pour mineurs,

Liobjet de ce paragraphe est

double :

1) il assure une comparution

rapide de l'tenfant ou de la jeune

personne devant la cours 2) il

prescrit en outre que cette

comparution doit se faire devant

un tribunal pour mineurs. Ainsi

quion 1'a noté ci-dessus, il

réuit les principes énoncés a

litarticle )38(2) du Code criminel

et ceux de l'article 8(1) de la

loi actuelle sur les jeumes délin-

quants. Si on estime que l'ex-

pression "sans retard" impose

une obligation trop lourde 4 la

police, le mot "indu" pourrait

Document divulgué en vertu de la Loi sur I'accés a linformation
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PROCEDURE

TEXTE

18, (2) (Suite)

19. Tout agent de police doit

soumettre a ltattention du tri-

bunal ou du juge tout enfant

ou tout adolescent quiil a des

motifs raisonnables et proba-

bles de soup¢onner dtavoir

commis une contravention.
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NOTES EXPLICATIVES.

6tre ajouté. La recommandation

37 porte que la loi devrait

clairement stipuler quifil

incombe aux autorités de

produire promptement devant les

tribunaux les jeunes personnes

qui sont l'objet de poursuites

en vertu de lois fédérales

relatives aux mineurs,

Cet article a pour objet de

donner suite aux principes énoncés

au paragraphe 197(1) du Rapport.

Il stagit dtun des principes

formulés par le Gomité afin "de

parer aux dangers de décisions

arbitraires et au manque dtharmo-

nie entre les objectifs fixés par

le législateur et les méthodes

suivies lors de la mise en

application de la Loi",

(Recommandation 32)

A la page 12 du Rapport de la

Conférence de Couchiching sur la

Justice et les adolescents,

tenue du 16 au 18 avril 1967,

apparatt le commentaire suivant:
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PROCEDURE

TEXTE NOTES EXPLICATIVES:

19. (Suite) . "On a estimé que l'talinéa (1)

du paragra phe 197 du Rapport

manquait totalement de sens

pratique au point de vue admi-

nistratif et était en outre

superflu",

Ce principe est inséré dans

Liavant=-projet préparé aux fins

diétude afin dtattirer l'atten-

tion sur cette question,

, ,
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PROCEDURE

DENONCIATION

(1) Un juge peut recevoir une

dénonciation de quiconque croit,

pour des motifs raisonnables et

probables, qu'un enfant ou un

adolescent 4 commis une contra-

vention ou une transgression et

il peut lorsqutil estime qu'on

en a 6tabli la raison, lancer

une sommation ou un mandat

contraignant l'enfant ou

Ltadolescent é comparafttre

devant le tribunal pour mineurs.

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES:
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PROCEDURE

TEXTE

DENONCIATION

20. (2) Un juge a compétence

exclusive pour recevoir

une dénonciation en vertu

du présent article.

=n

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES

Le sujet du présent paragraphe

nia fait liobjet dtaucune recom=

mandation. Ltarticle 8(1) actuel

désigne le tribunal devant lequel

l'enfant doit é6tre conduit, sans

mentionner quel tribunal peut

décerner une sommation ou m

mandat. Si le tribunal pour

mineurs doit jouer un réle utile

de sélection, il doit étre seul

compétent 4 comnaftre des

dénonciations portées contre

des mineurs, Ce niest la quiune

application du principe présente-

ment énoncé dans l'article 8(1)

qui prescrit que toutes les causes

dans lesquelles un enfant est

appréhendé avec ou sans un mane

dat soient portées devant un

tribunal pour mineurs. Li'article

8(1) actuel porte en outre que

si un enfant comparaift devant un

juge de paix en vertu dtune some

mation ou d'un mandat, ou pour

quelgue autre raison, il appar-

tient au juge de paix de déférer

son cas au tribunal pour mineurs,!

On peut déduire quien. vertu de

l'article 8(1) actuel le juge de

paix peut décerner une sommation
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20.

PROCEDURE !

TEXTE

(2) (Suite)

(3) Une dénonciation faite

en vertu du présent article

doit contenir liallégation

que Ltenfant ou Liadolescent

a, commis, en un lieu quel

conque, une contravention ou

une- transgression sur laquelle

il peut étre statué dans la

province of le juge du tribunal

pour mineurs a juridiction et

que l'enfant ou ltadolescent

(a) se trouve ou est présumé

se trouver, ou

NOTES EXPLICATIVES

ou un mandat. En vertu de

ltarticle proposé, le juge de

paix n'a aucune compétence pour

recevoir une dénonciation. En

dtautres termes, il doit déférer

au tribunal pour mineurs les

personnes qui veulent déposer

une plainte. Ce pouvoir exclusif

du tribunal pour mineurs est

nécessaire par suite des dispo=

sitions dont on a recommandé

l'adoption en ce qui concerne

les arrangements officieux, dans

des cas ou, a la suite d'une

conférence préliminaire, il

devient apparent quiil nity a

pas lieu de déposer une plainte,

(Voir le paragraphe 267)

La recommandation 53 et le para-

graphe 258 préconisent une

formule-type de dénonciation. Le

présent paragraphe est tiré de

Liarticle 1439 du Code criminel,

oeooe
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PROGEDURE

TRATE

(3) (Suite)

(b) réside ou est présumé

résider dans la juridiction

territoriale du juge.

(4) Une dénonciation faite

sous le régime du présent

article peut étre rédigée

selon la formule Ze

Document disclosed under the Access to Information Act
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NOTES BXPLICATIVES
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o 53
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PROCEDURE

TEXTE

‘A UN ENFANT OU UN ADOLESCENT

21.

Contenu

(1)

(a)

(b)

(c)

Une sommation doit

étre adressée a lienfant

ou a Ltadolescent3

énoncer briévement la

. contravention ou la

transgression a liégard

de laquelle une dénon-

ciation a 6té faite contre

ltenfant ou ltadolescent;

enjoindre § Ltenfant ou

& liadolescent de compa

raftre aux temps et lieu

qui y seront indiqués, et

énoncer clairement que

ltenfant ou ltadolescent

A qui la sommation est

adressée a le droit dtétre

représenté par un avocat.

Une sommation peut étre

rédigée selon la formule 3,

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES

Ce texte a été adapté de

ltarticle l1(1) du Code

criminel ,
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PROCEDURE

TEXTE NOTES EXPLICATIVES:

SOMMATTON A UN ENFANT OU _UN ADOLESCENT

Signification par la poste

21. (3) Une sommation adressée Liarticle hl du Code criminel

a un enfant ou adoles- ne fait aucune mention de la

cent peut lui étre envoyée signification de sommations par

par la posts. . la poste; cependant, cette

pratique est maintenant suivie

tout au moins par certains

tribunavux pour mineurs. Exiger

une signification personnelle

en premier lieu entrainerait

pour les tribunaux des frais et

des inconvénients. Pour ltinse-

tant, il-en résulterait un

probléme de personnel et certains

tribunaux seraient incapables de

stacquitter de ce surcroit de

travail. IL y aurait lieu

dtétudier plus a fond le

principe de la signification

par la poste,

oec0 €
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PROCEDURE
TEXTE

SOMMATION A_UN ENFANT :OU :-UN ADOLESCENT

Signification personnelle

21. (lh) Si un enfant ou un

adolescent a qui une som-

mation a été envoyée par

la poste ne comparait pas

aux temps et lieu indiqués

dans la sommation a lui

adressée par la poste, une

deuxiéme sommation peut étre

lancée par le juge, laquelle

devra étre signifiée par un

agent de la paix, ou par une

autre personne désignée par

le juge, qui doit la remettre

personnellement a l'enfant ou

liadolescent auquel elle est

adressée, ou si cet enfant ou

adolescent ne peut commodé-

ment étre trouvé, la remettre

pour lui a sa derniére ou

habituelle résidence entre les

mains d'une personne qui

ltabite et qui paraft étre

agée dtau moins dix-sept ans.

NOTES EXPLICATIVES

°

Gette disposition relative 4 la

Signification personnelle est

adaptée de Liarticle hh1(3) du

Code criminel.

Selon le Code criminel, la

signification doit étre exécutée

par un agent de la paix. Ce

projet de loi ajoute les mots

"ou autre personne désignée par

le juge" puisque certains tribu-

naux par les membres de leur

personnel.

@éoe8
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PROCEDURE

TEXTE NOTES EXPLICATIVES

MANDAT

22, (1) Un mandat doit

(a) nommer ou décrire hhec Ll) du Code criminel.

ltenfant ou ltado-

lescent;

(b) dindiquer briévement la

contravention ou la

transgression pour

laquelle une dénonciation

a 6té faite contre cet

enfant ou cet adolescent;

et

(e) ordonner que lienfant ou

Liadolescent soit arrété

et conduit devant le juge

qui a décerné le mandat,

ou devant un autre juge

de la méme juridiction

territoriale afin que

le juge statue sur son

CaS ea

(2) Un mandat demeure en

vigueur jusquia ce qutil hh2(2) du Code criminel,

soit exécuté et il nest

pas nécessaire dien fixer

le rapport & une date

particuliére,

Ge texte est adapté de ltarticle

Ce texte est adapté de lLiarticle

eoo08
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PROCEDURE

TEXTE NOTES EXPLICATIVES

22, (Suite)

(3) Un mandat qu'autorise la Cet article est une adaptation

présente loi doit étre signé de liarticle 3 du Code criminel,.

par le juge qui le décerne

et il peut étre adressé

(a) aw agent de la paix,

. nommément désignés

(>) ad un agent de la paix

nommément désigné et a

tous les autres agents de

la paix de la juridiction

territoriale du juge3; ou

(c) en général, a tous les

agents de la paix de la

juridiction territoriale

du juge.

e@oo0o0
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PROCEDURE

TEXTE NOTES EXPLICATIVES.

MANDAT .

23, (1) Un juge peut décerner Ce texte est une adaptation

un mandat selon la formu- de liarticle hhh du Code criminel.

le 5 pour ltarrestation |

dtun enfant ou d'un ado

lescent, méme si une som=

té émiseoD.mation a aéja

pour requérir la comparut ion

de l'enfant ou de 1tadolescent.

(2) Quand

(a) la signification d'une

sommation est prouvée

et que l'enfant ou que

liadolescent ne compa-

raft pas, ou

(b) il ressort qutune sommation
\ -

ne peut étre signifiée

parce que lienfant ou

Ltadolescent se soustrait

A la signification,

un juge peut décerner un |

mandat dtarrestation.

oeogd
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PROCEDURE

TEXTE NOTES EXPLICATIVES

EXECUTION DU MANDAT

2h, (1) Un mandat peut étre Ce texte est une adaptation

executé par Ltarrestation de Ltartiele hl5 du Code

de ltenfant. ou de liadolescent criminel,

(a) ‘en tout. lieu of il est

trouvé dans la juridice

tion territoriale du

juge quia décerné le

mandat, ou

(b) en quelque lieu qu'il se

trouve au Canada, dans le

cas d'une poursuite ime
©

y

z
#

médiate.

(2) Un mandat peut tre exécuté

par une personne qui est

(a) Ltagent de la paix nommément

désigné dans le mandat, ou

‘

(b) wun des agents de la paix a

qui il est adressé, que

l'endroit ot le mandat

doit étre exécuté soit ou

non dans le territoire pour

lequel cette personne est un

' agent de la paix.

e@eoad
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PROCEDURE
TEXTE NOTES EXPLICATIVES

VISA DU MANDAT

25. (1) Lorsgutun mandat pour Cette disposition est une j

liarrestation d'un enfant ou adaptation de Ltarticle Wh? du |

dtun adolescent ne peut pas Code criminel, Elle embrasse le ,

étre exécuté conformément a sujet traité par les paragraphes |

l'article 2h, un juge dans le (3) et (4) de Liarticle 17 de la

ressort duquel l'enfant ou Loi actuelle sur les jeunes

ltadolescent se trouve ou est délinquants »

présumé se trouver, doit, sur

demande, et sur preuve sous

serment ou par affidavit de la

signature du juge qui a décerné

le mandat, autoriser l'exécution

du mandat dans les limites de sa

juridiction, en apposant sur le

mandat un visa qui peut étre selon

la formule 6,

(2) Un visa apposé sur un mandat

diaprés le paragraphe (1), cons-

titue une autorisation suffisante

pour l'agent de la paix a qui il

a été en premier lieu adressé et

pour tous les agents de la paix

de la juridiction territoriale

du juge qui l'a visé,

dtexécuter le mandat et d'tamener

l'enfant ou ltadolescent devant

le juge qui a décerné le mandat,.

Goce
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PROCEDURE

TEXTE

AVIS AUX PARENTS

26. (1) Lorsquiun juge a lancé

une sommation destinée a um

enfant ou & un adolescent, il

doit émettre un avis de cette

sommation destiné au pere ou

a la mere ou au tuteur de

lienfant ou de lLiadolescent.

NOTES EXPLICATIVES

Liarticle 10 de la Loi actuelle

sur les jeunes délinquants traite

de Lltavis a donner aux pére et

mére ou au tuteur de l'enfant.

La premiére partie du paragraphe

(1) de l'article 10 est ainsi

congue;

"Un avis de l'audition de toute

accusation de délit doit étre

diment signifié au pére ou a la

mére ou au tuteur de l'enfant..."

On ne définit nulle part ce qui

constitue soit um "avis" soit :

"une signification": cependant, :

la Cour supréme du Canada dans

Gerald Smith and Her Majesty the

Queen, R.C.S. (1959), p. 638, a

exprimé l'avis quiune lettre

,écrite par un agent de surveillan-

ce et adressée au pére de lten-=

fant ne constitue pas un tel avis,

méme si, au cours de conversations |

téléphoniques entre liagent de

surveillance et l'enfant, le

pere a reconnu avoir recu la

lettre,

e@acoe
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PROCEDURE
TEXTE

AVIS AUX PARENTS:

26. (2) Lorsquiun enfant. ou

un adolescent est en

détention en attendant

une audition aux fins d'une

décision, un avis de cette

audition adressé au pere ou

a la mere ou au tuteur de cet

enfant ou adolescent doit étre

émis par le juge.

(3) Ltavis émis conformément

aux paragraphes (1) et (2) doit

(a) 6tre par écrits

(b) indi quer le nom de l'enfant

ou de liadolescent que la

dénonciation recue par le.

juge concerne et qui fait

l'objet dtune sommation

lancée par le juge ou qui

est détenu en attendant une

audition aux fins d'une

décision;

NOTES EXPLICATIVES’

Le Comité a recommandé que la

responsabilité de l'avis soit

attribuée au juge. (Paragraphe

253).

de ltavis devrait étre spécifiée.

Selon le Rapport, la forme

(Voir la recommandation 53, de

méme que le paragraphe 25h).

(c) &8tre adressé au pére ou 4 la

mere ou au tuteur de l'enfant

ou de ltadolescent qui fait

Ltobjet de ila sommation

lancée par le juge ou qui est

détenu en attendant une

audition aux fins d'une

décision;

@oaod
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(a)

(e)

(f)
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7

PROCEDURE

TRATE

(Suite )

indiquer briévement la

contravention ou trans=

gression pour laquelle

une dénonciation a été faite

contre cet enfant ov cet

adolescent 3;

exiger que le pére ou la

mére ou les deux parents

ou le tuteur comparaissent

avec l'enfant ou liadoles-

cent nommé dans Ltavis

aux temps et Liew y

indiqués 3

informer la personne ou

les personnes auxquelles

il est adressé que le fait

de ne pas se conformer a

Ltavis peut constituer un

outrage au tribunals:

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES:

"Le tribunal devrait également

étre autorisé a enjoindre au

pére et a la mére diétre présents

a lt'audition lorsque le tribunal

est diavis quiil existe un cone

flit entre les parents de

Lienfant quant a la econduite que

ceuxeci doivent suivre a l'égard

a lienfant ou lorsque le tribunal

estime que sa décision fera

vraisemblablement naitre un con-

flit entre les parents."

(Rapport de la Conférence de

Couchiching po 26)

Gette disposition est établie en

conformité des recommandations 86

et 5h et des paragraphes 255, 256

et 356 du Rapport. Les parents qui

ne collaborent pas avec 1é tribunal

sont passibles de sanction. L'are

ticle 1h de cet avant-projet pré—

voit que tout juge peut faire dtiment

exécuter toute sommation ou ordone

nance légitime qu'il a émise sous

le régime de la loi.

on oe

005338



meme EB Ee me HE Em Ue wwe Ue ee EF we FE EF FF FF
26,

26,

26.

- 64 @

PROCEDURE

TEXTE

(3) (Suite)

(g) tenir une copie de la

sommation destinée a l'en-

fant avec lequel le pére

ou la mére ou les deux

parents ou le tuteur sont

requis de comparaitre, si

une sommation a été lancée3

et

(h) indiquer clairement que

Lienfant ou Ltadolescent

nommé dans ltavis a le

droit dtétre représenté -

par un avocat,.

(4) Un avis en vertu du

présent article peut étre

rédigé selon la formule 7.

(5) Un avis émis selon le

présent article peut étre

envoyé par la poste au lieu

d'étre signifié personnelle-

ment >

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES

Selon la recommandation 50 et le

paragraphe 29, liavis aux pae

rents et aux tuteurs devrait

spécifier que l'enfant a droit

diétre représenté par un avocats

Le Rapport recommande une

formule-type d'avis, (Voir la

recommandation 53 ainsi que le

paragraphe 25h),

La signification par la: poste

semble étre une fagon judicieuse

de procéder, puisquielle allége

les taches administratives qui

incombent aux tribunaux pour

MIinEUrs »
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7

PROGEDURE

TEXTE

(6) Si le pére ov la

mére ou le tuteur aux-

quels un avis conformé-

ment au présent article

a 6té adressé par la poste

ne comparait pas avec

l'enfant ou Ltadolescent

nommé dans Liavis aux temps

et lieu y indiqués, un

deuxiéme avis doit étre

émis par le juge, avis qui

doit 6tre signifié par un

agent de la paix ou une

personne désignée par le

juge qui doit le remettre

personnellement au pére ou

& la mere ou au tuteur a qui

il est destiné ou, si cette

personne ne peut commodément

étre trouvée, le remettre

pour elle a sa derniére ou

habituelle résidence entre

les mains d'une personne qui

l'thabite et qui parait &tre dgée

dGiau moins dix-sept ans.

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES

Ce texte est une adaptation de

Liarticle l1(3) du Code

criminel.
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PROCEDURE

TEXATEH

(7)

mere ou le tuteur diun

_ Lorsque le pére, la

enfant ou d'un adolescent

comparait devant le tribunal

avec l'enfant ou ltadolescent,

le juge peut se dispenser de

ltiavis prévu par le présent

article.

NOTES EXPLICATIVES:

Ge paragraphe vise en particulier

le cas ot= um enfant ou un.adoles-

cent est arrété de nuit et conduit

devant le tribumal dés le lende=-

main matin. Dans un tel cas, la

pratique suivie consiste, du

moins dans certaines juridictions,

a informer les parents par

téléphone, Exiger dans ces

circonstances lienvoi d'un avis

écrit retarderait l'administra=

tion de la justice.
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PROCEDURE

TEXTE

RVIS A UN AMI OU A UN MEMBRE
DE LA FAMILLE AUTRE QUE LE

PERE OU LA MERE

. 27. (1) Lorsque le lieu ov se

trouvent les parents ou le

tuteur d'un enfant ou d'un

adolescent est inconnu ou

lorsque, de liavis d'un juge,

un avis en joignant aux pa~

rents ou au tuteur de come

parafitre devant le tribunal

présenterait trop de diffi-

cultés, le juge peut se

dispenser de ltavis prévu

A liarticle 26 et il peut, 4

sa discrétion, émettre un

‘avis d'taudition concernant

un enfant ou un adolescent

en liadressant a un ami ou

a un autre membre de la

famille de l'enfant ou de

Ltadolescent qui peut

comparattre avec cet enfant

ou c6t adolescent.

NOTES EXPLIGATIVES,

Le Comité a recommandé que les

dispositions de la nouvelle loi

relatives aux avis soient rendues

plus souples,.

(Voir la recommandation 52 ainsi

que le paragraphe 25l,),

eeo090
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~ PROCEDURE

TRXTE NOTES EXPLICATIVES

AVIS A UN AMI OU A UN. MEMBRE
DE TA FAMILLE AUTRE QUE LE

PERE OU LA MERE

27 (2)

(a)

(b)

(c)

(a)

Liavis émis conformément

au paragraphe (1) doit

6tre par écrit;

indiquer le nom de l'enfant

ou de ltadolescent que la

dénonciation recue par le

juge concerne et qui fait

Liobjet dtune sommation

lancée par le juge ou qui est

détenu en attendant une

audition aux fins dtune

décisions;

étre adressé a un ami ou a un

parent de ltenfant ou de

Ltadolescent qui fait l'objet

de la sommation ou qui est

détenu en attendant une audition

aux fins d'une décisions;

indiquer briévement la contra-

vention ou la transgression

pour laquelle une dénonciation

a été regue contre cet enfant

ou cet adolescent;

indiquer que l'ami ou le parent auquel

ltavis est adressé peut comparaitre

avec l'enfant ou Liadolescent nommé

dans Liavis aux temps et lieu y

indiqués;

@oeo
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(2)

(f)

(g)

(3)

article peut étre rédigé selon la
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PROCEDURE
TEXTE

(Suite)

tenir une copie de la

sommation destinée a

l'enfant ou a ltadoles-

cent avec lequel Tiami

ou le parent peut come

paraftre, si une telle

sommation a été lancée3 et

‘indiquer clairement que.

Lienfant ou L'adolescent

nommé dans l'iavis a le

droit d'étre représenté

par un avocat.

Un avis en vertu du présent

formule 8,

Ch). Un avis émis en vertu du

présent article doit étre envoyé

par la poste a l'ami ou au membre

de la famille auquel il est

adressé,
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28. (1) Lorsque, en vertu de

l'article 20, um juge a la

conviction q ulil y a preuve

ou motif suffisant pour quiune

dénonciation puisse raison-

nablement étre recue, il peut

autoriser un agent de surveil-

lance a s'tentretenir avec

l'enfant ou liadolescent dont

on croit quiil a commis une

contravention ou une trans=

gression, ses pére, mere ou

tuteur et autres personnes

intéressées et a examiner la

question de savoir stil est

Oopportun de recevoir la

dénonciation et stil est

possible d'arranger liaffaire

sans que soit faite une

dénoneciation.
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ARRANGEMENT

TEXTE . NOTES. EXPLICATIVES:

ARRANGEMENT

Voir la recommandation 58 ainsi

que le paragraphe 269.

Le Gomité a déclaré que la

pratique des arrangements

(informal adjustment), que les

tribunaux ont développée sans la

sanction de la loi, devrait étre

maintenue avec certaines res-

trictions et réglementée de facon

précise par la loi, Le paragraphe

268 formule certains arguments

en faveur de cette facon de

procéder. La loi de l'iEtat de

NeweYork offre selon le Comité une

solution acceptable aux problémes

que présentent ces arrangements.

Le présent article s'tinspire

largement de l'article 73h de

la Loi de New-York et de liarticle

3-8 de la Loi de l'Illinois.

Cependant, le Comité a proposé

que ces arrangements officieux ne

devraient étre permis que (1)

Lorsque Ltenquéte de la police

indique clairement qu'une

infraction a été commise, (2)

lorsque le bien-fondé de la plainte

est admis par ltenfant, et que (3)

les parents y consentent expressé=

goo oe
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ARRANGEMENT

TEXTE . NOTHS EXPLICATIVES,

28, (1) (Suite) ment. Dans tous les cas, les

tentatives visant a effectuer des

arrangements de ce genre devraient

tre limitées a une période dtau

plus deux mois.

Ge délai est prévu par le para=

‘graphe (6) et les conditions

- h ‘ 1 . . 7
portant les numéros (2) et (3)

sont prévues au paragraphe (7).

La premiére condition est incor-

porée, avec certaines modifica.

tions, au paragraphe (1); on a

estimé que si le juge est convain-~

cu gquiune dénonciation peut étreSf ma 2

recue, céla impligue qu'une in=

2

fraction a 6té commise., Le juge

ne peut ordonner un entretien que

dans les cas ou une dénonciation

pourrait étre recque: clestea-dire

dans les cas ot le juge est

convaincu que les allégations de

mm fa aR;
la personne gui cherche A faire

une dénonciation sont raisonna-

blement fondées,

28, (2) Lorsqu'un enfant ou un

adolescent est détenu, la

tenue d'un entretien en

vertu du présent article

ne doit pas avoir pour

effet de prolonger la ‘ Z

détention de cet enfant ou dema ,
cet adolescent au-dela de la

période permise par liarticle 29,

e608



= 72 -

_ TEXTE

REGLEMENT OFFICLEUX

28. (3) En auctm cas, l'tagent

de surveillance ne peut

empScher qu'une dénonciation

soit faite par toute personne

qui désire la faire en vertu

Sa,

de la présente loi,

SBep@aepeas a ee Ee ma le ew «(CU6RelUClCUlCU Gam FF eam ww
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Ce paragraphe est une reproduc»

tion presque identique de l'arti-e

cle 73l(b)de la loi de l'Etat de

New-York et de l'article 3-8(3) de

la loi de l'Etat de l'Tllinois,

Le juge peut de toute évidence

exercer sa discrétion lorsqu!il

recoit une dénonciation, comme

le prévoit ltarticle 20. A ce

sujet, on pourrait prétendre avec

raison que rien ne devrait limiter

le pouvoir du tribunal d'autoriser

ou de refuser une dénonciation,.

Dans une brochure intitulée

"Juvenile Court Intake", M. William

H. Sheridan du Children's Bureau

de Washington étudie cette question

Il consacre les pages 11 4 1hh a

l'étude de la question de savoir

s'il convient que seul le tribunal

soit autorisé a permettre ou a

rejeter une requéte, A la page

11, aprés avoir mis en doute

L'opportunité de confier au

tribunal le pouvoir de rejeter

une requéte dans des causes civiles

relatives 4 ltadoption, ete., il

poursuit:

oo80
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28. (3)

TEATE

(Suite)

= 73 =
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"Les causes de délinquance peuvent

Stre considérées sous un aspect

différent, du moins celles qui

comportent une infraction qui,

si elle avait été commise pa wm

adulte, constituerait un crime.

Iei, le ministére public est

habituellement partie 4 l'taction

et la sélection jouerait un rdle

analogue a celui de la poursuite

dans une cause criminelle,

Sur le plan des principes, il

semble gqui!il soit judicieux

dtautoriser le tribunal a re jeter

une requéte dans des cas de

délinquance, puisque on évite

ainsi dtencombrer le tribunal de

plaintes sans conséquence, souvent

inspirées par un motif de vene

geance et dtanimosité engendré

par des querelles entre conjoints.

Les cas de ce genre peuvent étre

habituellement traités d'autre

fagon. En fait, il est générale=

ment reconnu que, pour éliminer

des cas de ce genre, il suffit

que la police ait et continue

dtavoir liautorité nécessaire

pour déférer ces cas au tribunal.”

eo os
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TEXTS

(Suite)
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ARRANGEMENT
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Aux pages 1.3 et Lh, M. Sheridan,

en commentant la loi de 1'Etat

de New-York qui renferme une

disposition semblable au parae

graphe (3) ci=contre, a mis en

doute la disposition prévoyant

un droit absolu de présenter une

requéte dans des cas de déline=

quance.

"Tl est intéressant de noter,

déclare=t-il, que le Family Court

Act récemment adopté par liEtat

de New-York porte quiune procédure

préliminaire, semblable en ce qui

concerne la négligence et la

délinquance, peut étre autorisée

par une régle de la Cour. Cette

mesure niest pas obligatoire et

prévoit de fagon expresse que le

service de surveillance "ne peut

pas empécherTM une personne de

produire une pétition,

Cette facgon de procéder permet

que des arrangements soient faits

dés le début des procédures, mais

comprend des dispositions conecues

pour protéger les droits des

parties engagées dans cette voie.

Ainsi la période est limitée &

deux mois sans qu'il y ait lieu

de demander liautorisation du

juge quia la faculté diaccorder

owod
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ARRANGEMENT

TEXTE NOTES EXPLICATIVES

28. (3) (Suite) um prolongement de 30 jours

. supplémentaires, En outre, on

ne peut empécher une personne de

produire une requéte ni la cone

traindre de comparaitre a une

conférence quelconque, de produire

des documents ou de visiter

certains endroits, Une disposi-

tion prévoit de plus quitaucune

déclaration faite a une conférence

préliminaire n'est admissible

lors d'une audition en vue d'une

décision devant un tribunal

familial ou dans une procédure

devant un tribunal criminel avant

la déélaration de culpabilité,

‘Ges garanties ont déja été incore

porées dans les régiles de la cour,

Le droit absolu de déposer ue

requéte dans des cas de déline

quance est discutable, mais les

“autres dispositions semblent

raisonnables et nécessaires,"

ooo 90
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ARRANGEMENT

TEXTE NOTES EXPLICATIVES

REGLEMENT OFFICIEUX

28. (lL) Un agent de surveil- Ce texte est tiré de l'article

lance agissant en vertu du 3-8(l.) de la loi de l'Etat de

présent article n'est pas liIllinois et de l'article 73l:(d)

%

autorisé a forcer quelque de l'Etat de New-York, Ilniy a

personne a comparaitre 4 pas lieu dtexpliquer plus avant

ltentretien, a produire des ce paragraphe , puisque toute

documents, ou & se rendre en disposition contraire donnerait

quelque endroit. a liagent de surveillance des

pouvoirs exorbitants.

28, (5) Aucune déclaration Ce paragraphe est une adaptation

faite a l'occasion de de ltarticle 3-8(5) de la loi de

Ltentretien préliminaire ou l'Etat de l'Tllinois et de l'are

au cours de celui-ci, ne ticle 735 de la loi de 1'Etat de

doit étre utilisée ou New-York, tout comme de lLitarticle

recue en preuve lors’ 5 de la Loi sur la preuve au

diune audition aux fins Canada, Ce paragraphe découle

dtune décision ou 4 normalement du caractére non

l'occasion de tout procés judiciaire de l'tentretien,

se déroulant par la

suite.

28. (6) Une tentative d'tarran- Ce délai de deux mois a été

gement en vertu du présent recommandé par le Comité au

article ne doit pas stétene paragraphe 269 et a la recomman=

dre sur une période de plus

de 2 mois.

dation 58,

eae0c
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TEXTE

REGLEMENT OFFICIEUX

28. (7) Aucun arrangement ne

devra intervenir en vertu

du présent article a moins

que

(a) ltenfant ou ltadolescent

niadmette ltessentiel de

la plainte; et

(b) que le consentement

écrit de ses pére ou

mére ou de son tuteur

niait été obtenu.

28, (8) Avant liexpiration de la

période mentionnée au para-

graphe (6), liagent de sure

veillance doit faire rapport

au, juge, par écrit,

(a) des conditions de

liarrangement, ou

(b) du fait qufaucun

* arrangement acceptable

nia pu intervenir,.

NOTES EXPLICATIVES:

Ges deux conditions préalables

a un arrangement ont été recomman-

dées au paragraphe 269 du Rapport

et & la recommandation 58, I1 va

de soi que la réussite de tout

arrangement suppose la collaborae

tion de l'enfant ou de liadoles=

cent, de méme que celle de ses

parents ou de son tuteur,

Il n'y a eu aucune recommandation

a cet égards cependant, l'obli-

gation de signaler dans un

rapport au juge les modalités

d'un arrangement quelconque

constitue un moyen d'tassurer un

contréle juridique, Un rapport

Signalant quiaucun arrangement

nta été possible ne doit pas

exposer les motifs qui ont

empécher guion en vienne a un

tel arrangement, car autrement

les droits de l'enfant & une .

audition impartiale pourraient

étre compromis si le tribunal

prenait connaissance avant

l'audition des éléments de la

preuve.
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ARRANGEMENT

TEXTE

REGLEMENT OFF T CIEUX

28,

28.

28,

(9) Lorsqu'une personne

désirant faire une dénonciae

tion s'oppose a un arrangement,

ou lorsqu'un rapport est fait

en conformité de l'talinéa (b)

du paragraphe (8), le juge

doit procéder selon l'article

20.

(10)

(a)

(b)

(11)

Aueun réglement ne doit

intervenir en vertu du

présent article .

lorsqu'il apparait

que la contravention

alléguée implique

un risque de lésions

corporelles graves, ou

que le prétendu contre

venant ou transgresseur,

selon le cas, a déja

fait preuve d'une conduite

antisociale et quiune

comparut ion devant un

tribunal semble nécessaire

ou désirable.
\

Le tribunal doit conserver

des archives de tous les cas

a :

ou un arrangement est inter-

venu conformément au présent

article,

“ Etalinéa (3),.du-paragraphe 197

|
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NOTES EXPLICATIVES

Les principes dont s'inspire

cette disposition sont énoncés

au paragraphe 197(2)(a) et (b)

du Rapport.

du Rapport se lit ainsi quiil

suits

"Tl faudrait tenir a jour des

dossiers sur tous les enfants

dont le cas a fait l'objet

o0aoogo
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REGLEMENT OFPICIEUX

TEXTE

28. (11) (Suite)
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NOTES EXPLICATIVES

dtume solution officieuse, de

sorte que si wun enfant est traduit

en justice, le juge soit au

courant du comportement anti-

social passé de cet enfant,"

Le principe de "liarrangement"

ou de la "solution officieuse"

est maintenant contenu 4 l'article

70 de la Loi sur les prisons et

les maisons de coprection,

article relatif 4 la province

d'Ontario, Cet article oblige

le tribunal, lorsquiil est saisi

dtune plainte concernant un

garcon de moins de 12 ans ou une

fille de moins de 13 ans, de

stentretenir avec.le. dirigeant

d'une société de protection de

lienfance, Le paragraphe (2)

prévoit une entretien semblable

a celui quientrevoit liarticle 28

au présent projet de loi. Le

paragraphe (3) porte que, lorsqu!il

y va de ltintérét public et du

pien-étre de Lienfant, le tribunal

puisse disposer de liaffaire sans

formalité, “au lieu dtinstruire le

procés de l'enfant, ou de prononcer

sentence contre lui, selon le cas".

ee eoug
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ARRANGEMENT

TEXTE | NOTES EXPLICATIVES

(Suite) Le tribunal peut alors "confier"

Lienfant 4 une personne compétente,

le placer dans un foyer nourricier,

imposer une amende de dix dollars

au plus, suspendre la sentence

pour une période déterminée ou

pour une période indéterminée, ou,

si lienfant a été déclaré coupae

ble ou est indocile, le tribunal

peut envoyer l'enfant a une école

industrielle ou dans une maison

de correction ou dans un refuge

pour filles,

eoeog
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Dar ENTION

TEXTE NOTES EXPLICATIVES

DETENTION PREVENTIVE

29.6 (1) Lorsqu'tun enfant ou un Exception faite du principe

adolescent est traduit devant _énoncé a liarticle 30 de cet

le tribunal, il doit étre | avant-projet, le Rapport ne

immédiatement confié é la renferme aucune recommandation

garde de son pere ou de sa précise au sujet de la détention.

mére ou de son tuteur, 'a moins Le Comité s'est davantage préoccue

quiun agent de surveillance pé des maisons de détention que du

ou une autre personne désignée contrdéle judiciaire exercé sur

par le tribunal, ne soit _ des aétenus. Poutefois, dans le

dtavis que la question de la renvoi 22 qui apparaft a4 la page

aétention devrait Stre ren- 128, le Rapport cite liarticle 17

voyée a2 un juge ou & moins de la Standard Juvenile Court Act,

que Lltenfant ou l'adolescent que le Comité semble approuver,

niait 6té arrété en vertu Etant donné les principes relatifs

d'un mendat, . a la détention (recommandation 36,

qui est incorporée 4 ltartiele 30

du présent projet de loi), et le

principe énoncé au paragraphe

197(l,) au sujet de la détention

physique d'un enfant par la police,

il semble qu'une disposition

quelconque semblable 4 ce que

propose le présent article devrait

étre édictée. Ltobjet de cette

disposition est de prévoir une

procédure aux termes de laquelle

la détention d'un enfant ou d'un

adolescent ferait sans délai

Liobjet d'une enquéte, dans le

@oeooo
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29.

AVIS

29,
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DETENTION

TEXTE NOTES EXPLICGATIVES:

(1) (Suite) dessein diordonner sa mise en

liberté, sauf si les circonstances

indiquent que cette décision

devrait 6tre laissée a un juge,

auquel cas un juge tiendrait alors

une audition sur la question de la

détention, aprés quiun avis de

cette audition aurait été adressé

au pere ou a la mére de l'enfant.

(Paragraphe 3),

(2) A moins d'étre relaché Le délai prévu au paragraphe (2)

plus tot, un enfant ou un est le méme que celui qu’accorde

adolescent doit étre traduit l'article 4.38 du Code criminel,

devant un juge dans les 2h .

heures, 4 l'exclusion des

dimanches et jours fériés,

aux fins d'une audition

statuant sur la détention en

vue de déterminer s'il doit

continuer & demeurer en

détention.

AUX PARENTS.

(3) ‘Lorsqu'un enfant ou un

adolescent est amené devant le

tribunal et quiil ntest pas

relaché en vertu du paragraphe (1),

son pére ou sa mére ou son tubeur

doit en 6tre informé par uw avis

écrit indiquant la raison pour

laquelle il n'a pas &6té rel&ché plus

tot et fixant les temps et lieu de

ltaudition devant statuer sur la détention,.

eoes
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DETENTION

TEXTE

AVIS AUX PARENTS

29. (kh) Un avis en conformité

du paragraphe (3) doit étre

émis conformément a ltarticle

26, mutatis mutandis.
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DETENTION

TEXTE NOTES BEXPLICATIVES

RESTRICTIONS QUANT A LA DETENTION

30, Aucun enfant ou adolescent ne Les alinéas (a), (b) et(c) du

doit étre détenu en attendant une présent article ont pour objet de

audition aux fins dtune décision donner suite aux principes conte=

(a) a moins quton niait la nus dans la recommandation 36 et

| quasi-certitude qu'il ne dans le paragraphe 209.

s'échappe au cours de la Ges principes ont été formulés par

| procédure, ou la National Probation and Parole

(b) a moins quiton ntait la Association (maintenant le National

quasi-certitude qu'il ne Council on Crime and Delinquency)

commette une faute qui des Etats-Unis,

risque de lui faire tort

ou de faire tort & la

collectivité, ou

(c) a moins qu'il ntait

transgressé: les conditions

de la libération condition-

nelle ou ne se soit échappé

dtune institution A laquelle
i

il avait été confié par un

tribunal ou

(ad) a moins qu'il nty ait aucun Le rapport de la Conférence de

endroit convenable ou . Couchiching sur la "Justice et

ltenfant ou ltadolescent les adolescents", met en doute

puisse aller stil est les restrictions contenues aux

relaché. alinéas (a), (b) et (c) et se

demande si ces considérations

sont suffisantes,

On trouve 4 la page 15 les deux

questions suivantes:

e000



}

2 85 »

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

DETENTION

NOTES EXPLICATIVES

“" (i) prévoiteon le cas de

litenfant qui ne veut pas

rentrer chez lui avant sa

comparution devant le

tribunal?

Ce cas devrait étre prévu

(ii) prévoit-on le cas d'un

“enfant que la Société de

protection de l'enfance

ne peut pas diriger avant

que lienfant comparaisse

devant le tribunal?"

Lialinéa (d) a pour objet de

prévoir ces situations.

oaod¢ce
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DETENTION

TEXTE NOTES EXPLICATIVES

DETENTION AILLEURS: QU!AVEC DES ADULTES:

31. (1) Aucun enfant ou adolescent, Ge texte est une adaptation de

en attendant une audition aux Ltarticle 13(1) actuel,

fins d'une décision, ne doit |

étre détemi dans une prison de

comté ou autre ni dans un autre

lieu oti des adultes sont ou

peuvent étre emprisonnés:; mais

il doit étre gardé dans une

maison de détention ou un

refuge a l'usage exclusif des

enfants ou des adolescents ou

sous telle autre surveillance

approuvée par le juge ou un

fonctionnaire dtment autorisé

du tribunal.

(2) Quiconque enfreint les

dispositions du présent

article est coupable atune

infraction punissable sur

déclaration sommaire. de

culpabilité,

(3) Le présent article ne Ce texte est une adaptation

stapplique pas a un adolescent de Lliarticle 13(3) actuel,
-

A l'égard duquel une ordonnance

a &bé rendue en conformité de

l'ialinéa (a) du paragraphe (1)

de l'article 53.

oeogg
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DETENTION

TEXTE

‘(h) Un enfant ou wm

adolescent qui nécessite

des soins en dehors de son

foyer, mais qui nta pas besoin

a'Stre assujetti a une res-

triction de liberté peut étre

confié temporairement 4 um

foyer familial nourricier ou

a un autre refuge désigné

par le. tribunal,
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DETENTION

TEXTE NOTES EXPLICATIVES

POUR EVITER LA DETENTION

31. (5) En vue dtéviter la Ce texte est une adaptation de

détention, la promesse l'article 1h(2) actuel, auquel

souscrite par toute per= il a été donnée une application

. sonne digne de confiance de plus générale, I1 est int éres~

se porter garante de la prée sant de noter la recommandation

sence de l'enfant ou de . alii, a la page 268 du Rapport du

liadolescent, lorsque cette Gomité spécial de la législature

présence sera oxigée, peut d'Ontario chargé diétudier les

étre acceptée, | probléme s propres 4 la jeunesse;

en voici le texte:

"Aucun enfant ne doit Stre placé

dans une institution de détention

s'il est possible de loger cet

enfant soit dans son propre foyer

soit chez un parent responsable,

soit avec une personne intéressée

dont le choix a été approuvé,"

Le présent projet de loi ne fait

aucune mention de cautionnement ¢

en décidant de procéder ainsi, on

s'est reporté a la recommandation

2h3, qui apparaft a la page 268 du

Rapport du Comité spéciail de la

législature dtOntario, chargé

d'étudier les problémes de la

jeunesse, que voici:

"Le cautionnement ne devrait méme

pas entrer en ligne de compte

lorsque des mineurs sont en cause,

Un enfant doit étre ou détenu ou —

remis: en liberté,. Des considérae

ooo
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DETENTION

NOTES EXPLICATIVES

tions d'ordre monétaire ne

constituent pas un critére en

matiére de détention d'tenfants,."

Dans une brochure intitulée

"Reforming the Bail System", qui

reproduit un discours prononcé a

Kingston le 22 février 1966, de-

vant la John Howard Society de

Kingston, le professeur M.L.

Friedland a défendu et exposé le

principe selon lequel l'argent

niest pas un facteur a considérer

lorsquiil stagit de décider si un

accusé doit ou ne doit pas étre

détenu, Voir notamment les pages

7, 8 et 9.

Le rapport du Conseil législatif

(1955) concernant le Children's

Code du Wisconsin est absolument

intransigeant dans son opposition

au cautionnement et cite, en

Liapprouvant, des extraits de le

Standard Juvenile Court Act. ‘A La

page hi de 1'édition courante

(1959) de la Standard Juvenile

Gourt Act, on peut lire le

commentaire suivante

"Ta décision en ce qui concerne

la détention ou la mise en liberté

dtun enfant ne devrait nullement

reposer sur la disponibilité d'un

ceee
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DETENTION

NOTES EXPLICATIVES

cautionnement. En conséquence,

les dispositions relatives au

cautionnement pour les délinquants

adultes ne stappliquent pas aux

enfants qui ressortissent a ce

tribunal, Cette prise de position

suppose, toutefois, que des

locaux de détention et quiune

procédure a cet égard ont été

prévus. Dans certaines situations,

dont il est fait mention dans

Lliarticle, le cautionnement devrait

étre permis, Dans de tels cas,

l'enfant demeure placé, cela va

de soi, sous l'autorité du trie

bunal ."

Il est fait mention de l'article

17.63 en voici le texte:

"Les dispositions relatives au

-cautionnement ne sont pas appli-

cables aux enfants détenus en

conformité des dispositions de la

présente loi, sauf que le caution-=

nement peut étre autorisé lorsqu'm

enfant qui ne devrait pas étre

détenu demeure hors de la juridice-

tion territoriale de la cour,"

A la page 87 de ltarticle

_ intitulé "Phe California

Juvenile Court" reproduit dans

la Stanford Law Review de mai 1958,

(vol. 10, n° 3) se trouve la

déclaration suivante:

¢00060
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DETENTION

TRXATE

(5) (Suite)

(6) Le présent article ne

stapplique pas a un enfant

apparemment agé de plus de

quatorze ans qui, de ltavis du

juge ou, en son absence, du shée-

rif ou, en l'absence du juge et

du shérif, du maire ou autre

principal magistrat de la cité,

de la ville, du comté ou du lieu,

ne peut 6tre détenu en streté

NOTES EXPLICATIVES

"Ta mise en liberté en attendant

liaudition devrait dépendre, non

de ltaptitude financiére 4 fournir

un cautionnement, mais de la

décision du tribunal pour mineurs

quant a savoir si un adolescent

doit 6tre détenu ou non en atten-

dant une audition formelle. Le

recours sans discernement au

cautionnement peut priver un

adolescent gravement troublé des

soins médicaux dont il a besoin et

peut agraver son état en le

replacant dans le milieu qui a été

la cause de son mal, Pour ces

motifs, il est recommandé que

liarticle 828 du Welfare Code,

autorisant le cautionnement & le

discrétion du juge de premiere

instance, soit abrogé,"

Ce texte reproduit l'article °

13(h.) actuel de la Loi sur les

jeunes délinquants.

dans un endroit autre quiune prison

ou un poste de police.

9000
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. . PROCEDURE A LtAUDITION

TEXTE

(1) Aveune audition relevant

de la présente loi ne doit

étre tenue & moins qu'une

aénonciation rédigée selon

la formule 2 n'ait 6té reque

par un juge atun tribunal

pour mineurs.

(2) Rien dans la présente loi

ou quelque autre loi n'est

censé exiger qu'un juge, devant

qui une audition aux fins d'une

décision est tenue, soit le juge

par gui la dénonciation a été

recue ou devant qui l'taudition

statuant sur la détention a été

Tenuee

NOTES EXPLICATIVES

Voici une adaptation de liarticle

695(1) du Code criminel,

Les articles 32 et hh du présent

avanteprojet sont des adaptations

du Code criminel. Une autre

solution consisterait a insérer ici

un article de renvoi, semblable &

l'article 5(1) de la loi actuelle

sur les jeunes délinquants, qui

porterait que les poursuites et

les procés prévus par la présente

loi seraient régis par les dis-

positions du Code criminel rela-

tives aux déclarations sommaires

de culpabilité, sauf lorsquteliles

entrent en -conflit avec des

dispositions particuliéres de la

présente loi.

Ce texte est une adaptation de

ltarticle 697(1) du Code criminel.

oeee
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PROCEDURE A L'AUDITION .

" PRXTE NOTES EXPLIGATIVES:

DENONCIATION )

33. Dans les procédures aux. Ce texte est- une adaptation de

quelles la présente Partie l'article 696(1) du Code criminel,

_stapplique, la aénonciation

(a) doit étre établie par

Berit et sous serment, et

(b), elle peut imputer plus

a d'une contravention ow .

- transgression, ou elle

“peut imputer des contra-

ventions et des trans-

gressions, mais lorsque

‘plus d'une contravention

ou ‘d'une ‘transgression est

‘imputée, chaque contra-

vention ou transgression

' doit étre énoncée sous

un chef distinct.

| ft eee ee Ee as EE a la
.
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PROCEDURE A L'tAUDITION

TEATE

CHEFS D'ACCUSATION DANS

3h.

UNE DENONCTATION
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NOTES. EXPLICATIVES

(1) Chaque chef d'accusation Cet article reproduit les

dans; une dénonciation doit,

2 £ 2 s. . °

en général, stappliquer a criminel,

une seule affaires il doit

contenir et il suffit qutil

contienne en substance une

déclaration portant que

ltenfant ou l'adolescent a

commis une contravention ou

une transgression y spécifiée.

(2) La déclaration mentionnée.

au paragraphe (1) peut 6tre faite

(a) en langage courant sans

expressions techniques ni

allégations de choses dont

la preuve n'est pas essene

tielle;

(bo) dans les termes mémes de

la disposition qui décrit la

contravention ou la transgression;

(c) en des termes suffisants pour

donner au prétendu contrevenant

ou transgresseur avis de la

contravention ou de la transe

gression dont il est accusé,

articles 92 et 701(1) du Code

es oa ¢
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PROCEDURE A L'AUDITION

TEXTE ; NOTES EXPLICATIVES.

(3) Un chef dtaceusation doit |

contenir, au sujet des circons=

tances de la contravention ou

transgression alléguée, des

détails suffisants pour ren-

seigner raisonnablement le

prétendu contrevenant ou

transgresseur sur l'taffaire

et pour l'identifier,

mais autrement Liabsence ou

l'insuffisance de détails ne

vicie pas le chef d'accusation.

(i) Un chef dtaccusation peut Ge texte reproduit l'article

se référer & tout article, 92(5) du Code criminel.

paragraphe, alinéa ou sous-

alinéa de la disposition qui

erée, conformément 4 la présente

loi, la contravention ou la trans-

gression,.et pour déterminer

si un chef d'accusation est

suffisant, il doit étre tenu

compte d'un tel renvoi.

o0e@9
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PROCEDURE A L!AUDITION

TEXTE NOTES EXPLICATIVES

SUFFISANCE DES CHEFS D'ACCUSATION

35. Aucun chef d'accusation dans Ce texte reproduit Ltarticte

une dénonciation ntest insuffisant 193 du Code criminel.

en raison de Ltabsence de détails

lorsque, dtaprés le tribunal, le

chef d'aceusation répond autrement

BUX exigences de Llitarticle 3h, et,

sans restreindre la généralité de

ce qui précéde, nul chef dtaccusa-

tion dans une dénonciation nest

insuffisant du seul fait

(a) qutil ne nomme pas la

personne 1ésée on quion a

eu Ltintention ou quton

a tenté de lésers:

(b) qutil ne nomme pas la

personne qui est le

propriétaire d'un bien

mentionné dans le chef

. ‘ma eeeeee Gk FF a Gat GH
dtaccusation ou qui a un

droit de propriété ou

a am 7 a 22 Zz! a:a iy e

intérét spécial dans ce

bien 3

(c) qutil impute une intention

de frauder sans nommer ou

décrire la personne qu'on

avait ltintention de

frauder;

(ad) qu'il nténonce aucun écrit

faisant le sujet de l'tincul-

pation;

ocee
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PROCEDURE A L'AUDITION

TEXTE

35. (Suite)

(e)

(f)

(g)

qu'il nténonce pas les

mots employés lorsque

ceux que lion prétend

avoir été employés font

le sujet de l'inculpation;

qu'il ne spécifie pas le

moyen par lequel l'tinfrac-

tion alléguée a été commise3

qu'il ne nomme ni ne décrit

avec précision une personne,

un endroit ou une chose3 ou

qutil ne déclare pas, dans _

le cas o& le consentement

dtune personne, d'un

fonetionnaire ou d'une

autorité est requis avant

que des procédures puissent

Stre intentées pour une

contravention ou une

transgression, que ce

consentement a été obtenu,

Document disclosed under the Access to Information Act
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PROCEDURE A L'taUDITION

TEXTE .

DETAILS

36. Le tribunal peut, s'il le

juge nécessaire pour l'équité de

l'audition, ordonner quiun détail

décrivant plus amplement toute

matiére relative aux procédures soit

fourni au prétendu contrevenant ou

transgresseur.

37.. Il ntest pas nécessaire

qu'une exception, exemption,

réserve, excuse ou limitation

prescrite par la loi soit

énoncée ou niée, selon le cas,

dans une dénonciation.

NOTES EXPLICATIVES

Ce texte reproduit l'article

701(2) du Code criminel.

Ce texte reproduit l'article

‘702(1) du Code criminel,

eoeoe
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PROCEDURE A L'AUDITION

TEXTE NOTES EXPLICATIVES

IRREGULARITES BT OBJECTIONS

38. (1) Toute objection a une Ce texte reproduit l'article

dénonciation pour une irré- 70k. du Code criminel,.

gularité apparente a sa face

doit 6tre présentée par voie

de motion demandant que la

dénonciation soit annulée

avant que le prétendu

contrevenant ou transgresseur

ait plaidé et, par la suite, du

seul consentement du tribunal

pour mineurs devant lequel

ltaudition aux fins de

décision a lieu,

(2) Un tribunal pour mineurs

peut, a l'audition d'une dénon-

ciation, modifier la dénoncia-

tion ou un détail fourni sous

le régime de l'article 35, de

fagon a rendre la dénonciation

ou le détail conforme 4 la

preuve, stil semble y avoir une

divergence entre la preuve et

(a) 1tallégation contenue dans la

dénonciation, ou

(b) ltallégation contenue dans la

aénonciation

(i) telle qutelle est modifiée, ou

(ii) telle quielle aurait été si on

l'avait modifiée en conformité

. dtun détail fourni selon l'ar-

ticle 35,
eoeee
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PROCEDURE A L' AUDITION

TEXTE | | NOTES EXPLICATIVES

IRREGULARITES ET OBJECTIONS:

38. (3) Un tribunal pour mineurs

peut, a toute étape de ltaudition

aux fins d'une décision,

modifier, selon qu'il est

nécessaire, la dénonciation,

s'il apparaft

(a) que la dénonciation

(i) n'texpose pas ou expose

de fagon défectueuse

une chose qui est

nécessaire pour cons-~

tituer la contravention

ou la transgression,

(ii) ne nie pas une exception

qui devrait 6tre niée, ou

(iii) est sous quelque rapport

aéfectueuse quant 4 la

substance, et que les

matiéres devant étre

alléguées dans la modifie

cation pro jetée sont

révélées par la preuve

recueillie lors de

Liaudition, ou

(b) que la dénonciation est sous

quelque rapport défectueuse

quant & la forme.

eee
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PROCEDURE A L'AUDITION

TEXTE NOTES EXPLICATIVES:

IRREGULARITES ET OBJECTIONS:

38, (4) Une divergence entre la

dénonciation et la preuve

recueillieTMlors de ltaudition

n'est pas essentielle lorsqu'telle

concerne |

(a) le moment of lton prétend que

La contravention ou la transe

gression est commise, stil est

établi, lorsque cela est

applicable, que la dénonciation ©

a été. déposée dans le délai

prévu en matiére de prescription;

ou

(b) le lieu ot l'on prétend que

ltobjet des procédures a pris

naissance, S'il est établi.

quiil a pris naissance dans la

juridiction territoriale du

tribunal pour mineurs qui tient

liaudition.

ose¢ee
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PROCEDURE A L!AUDITION

TEXTE

IRREGULARITES ET OBJECTIONS

38,

38.

(5) Le tribunal pour mineurs doit,

en examinant la question de

savoir si une modification devrait

é6étre apportée,

(a) tenir compte de la preuve

recueillie lors de Ltaudition,

stil en est,

(b) examiner les circonstances de

liespéce,

(ce) - chercher a déterminer si le

défendeur a été induit en

erreur ou a subi un préjudice

dans sa défense du fait d'une

divergence, diune erreur ou

di une omission mentionnée au

paragraphe (2) ou (3)3 et

(d) se demander si, eu égard au

fond de la cause, la modifi-

cation projetée peut étre

apportée sans quiil en résulte

une injustice.

(6) Lorsque, de ltavis du tribunal

pour mineurs, le défendeur a été

induit en erreur ou a subi un préjue

dice dans sa défense, par suite d'une

erreur ou dtune omission dans la

aénonciation, le tribunal pour mineurs

peut ajourner l'audition,.

NOTES EXPLICATIVES.

Ce texte reproduit ltarticle

704. du Gode criminel,

eoe0en

005377



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Lo/ sur Iaccés a Hinformation

- 103 -

PROCEDURE A L'tAUDITION

TEXTE . NOTES EXPLICATIVES

POUVOIRS, DU TRIBUNAL POUR

MINEURS A LTAUDITION

39. Un juge du tribunal pour Ce texte reproduit en partie

mineurs, agissant en vertu de la Ltarticle W51 du Code criminel,

présente Partie, peut

(a) ajourner ltaudition de temps |

a autre et changer le lieu

de l'iaudition, lorsque la

chose apparait souhaitable

en raison de ltabsence d'un

témoin, de l'impossibilité :

pour un témoin malade dtétre |

présent a ltendroit ot le

juge siége ordinairement, ou

pour tout autre motif suffisant, |

mais nul ajournement de ce genre

ne doit é6tre de plus de huit jours

francs, a moins que le prétendu

contrevenant ou transgresseur ne

soit pas détenus; |

(b) décerner un mandat pour l'tarres-

tation d'un prétendu contrevenant

ou transgresseur

(i) qui ne comparatt pas cone

formément a la signification

‘d'une sommation a lui destinée,

si ia signification est prou-

vée, ou

(ii) qui ne comparait pas aux temps

et lieu auxquels une audition

a été ajournée;

e686 @6
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PROGEDURE A _L'AUDITION

TEXTE: oe ~\. . NOTES EXPLICATIVES

39. (Suite). | | |

(c) pégler le cours de l'audition

de la maniére qui lui ~

apparait souhaitable pour

la bonne administration

de la justice et qui n'est

pas incompatible avec la.

présente loi.

ce
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PROCEDURE A L'tAUDITION

TEXTE - : NOTES EXPLICATIVES

DEPOSITION DES TEMOINS OS | |

hO. (1) Lorsque le prétendu Ce texte est une adaptation

contreyenant ou transgresseur de l'article 453 au Code criminel,

est devant un tribunal pour | , -

mineurs qui tient une audition

aux fins atune décision, le

tribunal pour mineurs doit,

(a) entendre chaque témoin

_appelé de la part de la

poursuite ou du défendeur

et qui dépose sous serment

sur toute question perti-

nente & l'audition;

(b) permettre le contre-inter-

| rogatoire des témoins; |

(c¢) faire consigner la aéposi-

tion de chaque témoin

(i) par un sténographe que

nomme le tribunal, ou dans

“une écriture lisible, sous

forme de déposition, d'aprés

la formule 10 ou .

(ii) dans une province ou ltuti-

lisation dtun appareil d'en-

registrement du son est

autorisée par ou selon la loi.

provinciale dans les causes

civiles, au moyen du type dtappa-

reil ainsi autorisé et confor- |

mément aux prescriptions de la

- loi provinciale.

eeed
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PROCEDURE A_L'AUDITION

TEXTE |

DEPOSITION DES TEMOINS

LO.

ho,

hO.

(2) Lorsqu'une déposition est

prise par écrit, le juge d'un

tribunal pour mineurs doit, en

présence du défendeur et avant

de demander a ce dernier s'il

désire appeler des bémoins

(a) faire lire la déposition

au témoin,

(b) faire signer la déposition

au témoin, et

(c) signer lui-méme la déposition.

(3) Lorsque les dépositions sont

prises par écrit, le juge peut

signer

(a) a& la fin de chaque déposition,

ou

(o) & la fin de plusieurs dtentre

elles ou de l'ensemble des

dépositions d'une maniére

indiquant que sa Signature est

destinée d@ authentiquer chaque

aéposition,

(4). Lorsque le sténographe désigné

‘pour consigner les témoignages n'est

pas un st émographe judiciaire dfiment

assermenté, il doit jurer quiil

rapportera sincérement et fidélement —

les témoignages.
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. | PROCEDURE A L' AUDITION

TEXTE 9 ©} OPES EXPLICATIVES

DEPOSITION DES TEMOINS

40. (5) Lorsque les témoignages sont | an

consignés par un sténographe

nommé par le juge d'un tribunal

pour mineurs, il n'est pas

nécessaire qu'ils soient lus aux

témoins ou signés par eux, et oe oO

lorsque le juge, le poursuivant |

ou le défendeur le demandent, les

témoignages doivent étre transcrits

par le sténographe et ia. trans- -

eription doit Stre accompagnée

(a) par un affidavit du sténographe

déclarant quielle est un rapport

fidéle des témoignages, ou.

(b) dtun certificat déclarant qu'elle

est un’ rapport fidéle des témoi-

gnages, si le sténogra phe est m

sténographe judiciaire dfiment

assermenté.

ho. (6) -Lorsque, én conformité de la

. présente loi, on a recours & wm appareil

dtenregistrement du son relativement 4

des procédures aux termes de la présente

loi, ltenregistrement ainsi fait doit

Stre utilisé et transcrit, et la trans-

eription doit étre certifié et employée,

conformément 2 le législation provin-

ciale, mutatis mutandis, mentionnée au

-paragraphe (1),-°1 ’ o . . : . “e008
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PROCEDURE A L'AUDITION

TEXTE NOTES EXPLICATIVES

REFUS DE D&POSER

hl. (1) Lorsqutune personne, présente Ce texte est une reproduc-

a une audition tenue conformé- tion de l'article h57 du

ment a la présente loi, et Code criminel,

requise de rendre témoignage

par le juge du tribunal pour

mineurs

(a) vefuse de préter serment,

(b) aprés avoir prété serment,

refuse de répondre AUX

questions qui lui sont posées,

(c) omet de produire les écrits

qu'il lui est enjoint de

produire, ou

(d) refuse de Signer sa déposition

sans offrir une excuse valable

de son omission ou refus, le.

juge peut, sauf lorsqu'til

S'tagit d'une audition statuant

sur la détention, a journer

Ltaudition et peut, dans tous

les cas, au moyen d'un mandat

selon la formule 11 envoyer

cette personne en prison pour

une période d'au plus huit jours

francs ou pour la période de |

Liajournement de l'enquéte, en

prenant la plus courte de ces

deux périodes.

oe o¢
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TEXTE

REFUS DE DEPOSER

(2) Lorsqu'une personne visée_

par le paragraphe (1) est

amenée devant le juge du

-tribunal pour mineurs a la

reprise de l'audition a journée

et qutelle refuse encore de faire

ce qui est exigée d'elle, le

juge. peut de nouveau a journer

liaudition pour une période d'tau

plus huit jours francs et 1tenvo-

yer en prison pour la période

ata journement ou toute partie de

cette période, et il peut.ajourner -

Ltaudition et envoyer la. personne

en prison, de temps a autre,

jusquta ce quielle consente a faire

ce ‘qui est exigé dtelle.

(3) Rien dans le présent article

ntest censé empécher le juge du

tribunal pour mineurs de rendre.

une décision sur toute autre

preuve suffisante par lui

recueilliées

“PROCEDURE A L!AUDITION

Document disclosed under the Access to Information Act
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PROCEDURE A_L!AUDITION

TEXTE oe NOTES EXPLICATIVES

DEFAUT DE COMPARUTION D'tun TENMOTN -

2. (1) Est coupable a' outrage au Ge texte est une reproduction

tribunal quiconque, étant requis de l'article 612 du Code

par la loi d'étre présent ou de criminel. |

demeurer présent pour rendre

témoignage, omet, sans excuse

légitime, dtétre présent ou de

demeurer présent en conséquences

42, (2) Un juge d'um tribunal pour

mineurs peut traiter par voie

sommaire une personne coupable

dtun outrage au tribunal en

vertu du présent article, et

cette personne est passible d'une

amende de cent dollars ou aun

emprisonnement de quatre-vingt-dix

jours, ou. a la fois de 1!amende et

de 1'emprisonnement, et il peut lui

étre ordonné de payer les frais -

résultant de la signification de

tout ‘acte judiciaire selon la |

présente Partie et de sa détention,.

s'il en est.

2. (3) Une condamnation sous le régime

du présent article peut étre rédigée-

selon la formule 12 et un mandat de

dépot a l'égard d'une condamnation

prévue par le présent article peut.

Stre dressé selon la formule 13,

eee
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PROCEDURE A L'AUDITION

TEXTE

4

DEFAULT DE COMPARUTION DU POURSUIVANT

3 Lorsque le défendeur comparaift

a une audition aux fins d'une

décision et que le poursuivant,

ayant été diiment avisé, ne

comparait pas, le tribunal peut

rejeter la dénonciation ou

ajourner l'audition a telle

autre Spoque et selon les

modalités qu'il estime

opportunes.,

NOTES EXPLICATIVES: |

Ce texte est une reproduction de

Ltarticle 706 du Code criminel,

Le terme "défendeur" est aéfint

de fagon 4 inclure un enfant ow!

un adolescent a l'égard de qui.

une dénonciation a été recue. |

eevee
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PROCEDURE A L'AUDITION a "

TEXTE | Oe “NOTES: EXPLICATIVES

li. (1) Lorsque le poursuivant . Ce texte est une reproduction de

et le défendeur comparaissent, liarticle 707(1) du Code criminel.
.

le tribunal doit procéder 4 la

tenue. d'une audition aux fins

d'une décision. '

hh -(2) Le aéfendeur doit compa~ _ Ce texte est une reproduction de

raftre en personne et le - ltartiele 707(2) du Code criminel,

tribunal peut, atid le juge a’ modifié de facon & rendre la;

propos, décerner un mandat comparution du défendeur

selon la formule Ii pour obligatoire.

l'arrestation du défendeur

et ajourner l'taudition en

attendant s& comparution a

la suite du mandat,.

Oe
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PROCEDURE A _L ‘AUDITION :

TEXTE oO NOTES EXPLICATIVES

h5, (1) Lorsque le défendeur Le paragraphe 261 renferme le |

_comparatt, le tribunal doit commentaire suivant;

(a) lui expliquer l'essentiel - "Nous recommandons que la loi

de la dénonciation dans soit plus explicite au sujet de

un langage simple, conve- la procédure de ltadmission ou

nant a son Age et 4 sa de la négation de la culpabilité

compréhension et, — et du privilége de non-incrimic

(b) ltinformer que, s'il le nation", . |

désire, il peut admettre Lialinéa (a) est tiré de la régle

les faits de la . 6 des Summary Jurisdiction. |

aénonciation. (Children and Young Persons') Rules,

(1933, reproduite a la page 366 /de

la 7° édition Clarke-Hall and

Morrison on Ghildren. Les Rulés

of Court du Royaume-Uni ont été

eités avee ltapprobation du Comité.

ho. (2) Aucun défendeur ne doit ‘Gitation tirée du paragraphe 261:
étre déclaré contrevenant ou "Ttadmission du mineur ne devrait

transgresseur sur un aveuw pas légalement servir de base aux

intervenu en conformité du procédures ultérieures, mais

présent article, a moins seulement de guide quant ala |

qutun tel aveu ne soit meilleure orientation a donner lau

corroboré, & la satisfac- , cours futur du procés, I1 ne

tion du tribunal, par une faudrait pas considérer comme | |
preuve indépendante et inutile que l'audition se pour

recevable. suive afin d'tentendre une nouvelle
!

4

preuve simplement parce que ;

i

l'inculpé a admis sa culpabilité."

(Texte extrait des remarques au!

professeur Mannhein, d'angleterre,

eité par le Comité), |

e¢eo0e
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PROCEDURE A L'tAUDITION

TEXTE

(3) Lorsque le défendeur ne

fait pas dtaveu en conformité

du présent article, le tribu-

nal doit poursuivre l'audition

aux fins dtune décision et doit

recueillir les témoignages des

témoins du poursuivant et du

défendeur en accord avec les
dispositions de la Partie du

Code criminel qui traite des

enquétes préliminaires,

NOTES EXPLIGATIVES:

Le présent article, qui

renferme un renvoi général a

des dispositions spécifiques

du Code criminel, peut

-remplacer des dispositions

particuliéres insérées ailleur

dans cet avant-projet.
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PROCEDURE A L'AUDTTION .

1
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TEXTE

Aucune preuve autre que

‘celle qui est pertinente

& la question. de savoir si

le défendeur a :commis ou

non la contravention ou

la transgression imputée

ntest recevable lors dune

audition aux fins dtune

décision, sauf en conformité

des dispositions de l'article

NOTES EXPLICATIVES:

Le genre depreuve qui est

admissible Lorsqu'il s'tagit de
: }

prendre une disposition ne devrait

pas é6tre soumis au juge au cours

de L'audition en vue d'une

décision puis que il s'agit dans -

une large mesure de preuve par

oui-dire. Voir la page 87 au

Rapport soumis au président des

Etats-Unis et intitulé "ghallenge.

of Crime in a Free Society", ainsi

que les commentaires qui suiyent

Ltarticle 21 du premier Avant~

projet de la Loi _visant L'unifor-

mité dés tribunaux pour mineurs,
|
I
|
1
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| PROCEDURE A L'AUDITION

- PEXTE .

(1) La poursuite doit étre

conduite par un avocat nommé

par ile procureur général,.

lorsque ce dernier a nommé un

. tel avocat.

(2) Le défendeur a le droit de

compléte.

(3). Sous réserve de ltarticle

78, chaque témoin 4 une audition

concernant des procédures

auxquelles s ‘applique la présente

lot doit étre interrogé sous

serment.
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- PROCEDURE A L'AUDITION

(1) Le tribunal doit, sauf

| dans le cas ob l'enfant ou

Ltadolescent est représenté

par un avocat, permettre A

son pére ou sa mére ou a son

tuteur de liaider dans sa

| défense, y compris le contre-

interrogatoire des témoins de

la poursuite.

(2), Lorsque. ni le pére ni la

“mére ni le tuteur ne peuvent

tre trouvés, ou que, de l'avis

du tribunal, on ne peut paison-

nablenent exiger. qu'ils soient

présents, le tribunal peut

permettre a un autre membre de - |

la famille ou & toute autre

personne responsable de remplacer

16 pére, la mére ou-le tuteur

aux fins du présent article.

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur laccés a finformation

"NOTES EXPLICATIVES

Ce. texte est une adaptation du

paragraphe (1) de l'article 5

des Summary Jurisdiction

(Children and Young Persons)

Rules, du Royaume-Uni, de 1933,

reproduit & te page 366 de la

7° édition de ,

Clarke Hall ana Morrison on

Children.

Ce texte est une adaptation du

paragraphe (2) de l'article 5

des Régles applicables au

Royaume-Uni, dont il est fait

mention précédemment.

eee
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PROCEDURE A_LtAUDITION

TEXTE

‘Quand l'enfant ou ltadoles=

cent ntest pas.représenté par-

un conseil. ou aidé dans sa_

aéfense comme le prévoit le

paragraphe (1) de l'article 8,

si au lieu de poser des questions

sous forme de contre-interro-

gatoire il procéde par affirma-

tions, le tribunal. doit alors

poser au témoin, pour l'enfant

ou liadolescent, les questions

qu'il croit nécessaires et il

peut a cette fin interroger -

l'enfant ou lfadolescent en vue

d'élucider toute question que

soulévent ces affirmations.

NOTES EXPLICATIVES

* Adaptation du paragraphe (2)

de ltarticle 9 des Régles

7 applicables au Royaume-Uni,

reproduit & ta page 367 de

, Clarke Hall and Morrison on |

Children.

Au paragraphe 262, le Comité

stest reporté & cet article 9

des Régles anglaises et a

recommandé "que des mesures

appropriéés soient prises"

(eco) “pour fournir aux juges

des tribunaux pour mineurs des

normes plus adéquates sur les

questions de procédures".

Cette recommandation vise

surtout, semble-t-il, le droit

de confrontation et de contre-

interrogatoire.

8086
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‘PROCEDURE A L ‘AUDITION

TEXTE

- A JOURNEMENT

50. Le tribunal peut, & sa

discrétion, avant ou pendant

une audition, sauf stil stagit

d'une audition statuant sur la

détention, ajourner l'audition

aux temps et lieu qu'il doit

aésigner et indiquer en présen-

ce des parties ou de leurs

avocats ou représentants

respéctifs, mais nul a journement

de ce genre ne doit, sauf du

consentement des deux parties,

“étre de plus de huit jours.
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| 7 AUDITION |

“TEXTE + NOTES EXPLIGATIVES

. . + ° 4

ABSENCE DE _PUBLICITE

Sl. (1) Les auditions des enfants Ce texte est une adaptation de

et des adolescents ont lieu Liarticle 12(1) de la loi ac-

sans: publicité, séparément et . tuelle. Il se peut qu'il soit

a part des procés des adultes. superflu, et les mots "séparé-

ment et a part de ceux des —

adultes" ne serait pas approprié

si la portée de 1a loi s'étend

aux adultes dans certaines

circonstances »

= |6 6
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7 | AUDITION .

TEXTE . - NOPE’ EXPLIGATIVES:

EXCLUSION DU PUBLIC | | ; |

* Bl. (2) Le public sera exclu des . La récommandation 8 porte que:

an auditions tenues en vertu de § "Le public ne devrait pas étre

‘da présente loi et seules les - autopisé a assister aux audiences

‘personnes qui, de ltavis du de la cour mais le juge devrait

juge, ont un intérét direct en. : avoir le pouvoir de permettre a

“Ltespéce ou stintéressent -. une personne quelconque.dty_

directement aux travaux du | assister, aprés atétre assuré que

tribunal y seront admises. “eette personne a des raisons -

| sérieuses d'étre présente."

Au paragraphe 2h5; le Gomité a

.. pecommandé que les personnes

| suivantes soient présentes:

"les membres du tribunal et. du

personnel nécessaire; les parties

en Cause, leur avocat et autres

personnes’ ayant un intérét direct

avec le procés." |

Ges personnes devraient Stre

comprises dans ltexpression

"ayant un intérét direct dans la

“cause ou dans le travail du-

tribunal." . |

Liarticle 2h(1) actuel de la Loi

sur les jeunes délinquants exclut

de ia salle du tribunal les

enfants autres que ceux qui sont,

_témoins. On prétend que cette

disposition est englobée dans le

nouveau texte du’ paragraphe (2)

"de liarticle 51, qui décréte que

oeee
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AUDITION

TEXTE NOTES EXPLICATIVES

(Suite) les seules personnes pouvant

6tre admises sont celles qui,

de liavis du juge, ont un

intérét direct dans la cause ou

dans le travail du tribunal."

Gette disposition est conforme 4 la

législation courante des

Etats-Unis; ainsi, a l'article

19 de ila Standard Juvenile Court

Act, on reléve le passage

suivants:

"le grand public doit étre exclu,

et ne peuvent étre admises que

les personnes que le juge estime ©

avoir un intérét direct dans la

cause ou dans le travail du

tribunal."

Liarticle 676 de la California Act

exclut le public, tout en ajoutant.

que le juge peut néanmoins ad-

mettre “les personnes qutil

estime avoir un intérét direct

et légitime dans la cause partie

culiére ou dans le travail du

tribunal."

Liarticle 260.155 du Minnesota Code

est dans le méme Sens |

Voir également l'article 18 du

premier avanteprojet du Uniform

Juvenile Court Act ainsi que litar-

ticle 1-20(6) de la Juvenile Court

Act de l'Htat de 1l'Tllinois.

@ogod

005397



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

~ 123 -

AUDITION

TEXTE NOTES EXPLICATIVES

EXCLUSION DU DEFENDEUR

51. (3) Le juge-peut, & se Il y a lieu dtétudier la question

discrétion, ordonner qu'un de savoir si ltenfant ou le pére

défendeur soit absent de la ou la mére devrait étre exclu

salle d'audience lorsquton dtune audition en vue d!tune

recueille ume preuve dont disposition, a la simple discré-

la connaissance pourrait avoir tion du juge. Le texte en regard

sur lui un effet pernicieux. a 6té rédigé en vue d'une sembla-

ble étude. L'tarticle 260.155 du

Minnesota Code porte ce qui suit:

"Dans une procédure relative 4a

une cause de délinquance, aprés

gutil a été déclaré que l'enfant

est un délinquant, le tribunal

peut dispenser l'enfant dtassister

& L'audience s'il est mieux pour

Ltenfant qu'il en soit ainsi.

Dans toute procédure, le tribunal

peut dispenser temporairement le

pére ou la mére ou le tuteur dtun

mineur diassister a litaudience

stil est mieux qu'il en soit ainsi

dans ltintérét du mineur.”

En excluant ainsi l'enfant de l'au-

dience, on ne cherche pas tellement

a liempécher dtentendre des faits

gui portent sur ltissue de la

cause mais 4 le mettre a l'abri

de révélations susceptibles de

lui faire tort.

aeo00
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AUDITION

TEXTE

4 ra

PRESENCE DE REPRESENTANTS DES

MOYENS D'INFORMATION

51. (hk) Un seul représentant des

journaux ou des autres publi-

cations ou de la radio a le

droit dtétre présent a toute

audition tenue par un juge du

tribunal pour mineurs et, en

outre, & la discrétion du juge,

un ou deux autres représentants

des journaux ou autres publi-

cations ou de la radio peuvent

étre présents, mais en

aucun cas il ne devra y avoir

plus de trois représentants des

journaux ou autres publications

ou de la radio présents a une

audition tenue en vertu de la

présente loi.
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NOTES EXPLICATIVES.

Selon la recommandation 7, "les

représentants des organes d!in-

formation devraient avoir la

permission dtassister de droit aux

audiences de la cour", Le

paragraphe 2h) renferme le passage

suivant:

"Nous suggérons également que le

nombre de représentants d'organes

dtinformation soit limité 4 trois,

par exemple."

Et le Comité ajoute:

"Ges représentants seraient

choisis par les organes mémes 1a.

décision finale étant laissée au

juge dans le cas dtun désaccord."

A notre avis, il n'y a pas lieu

dtindiquer dans la loi la méthode

de choisir les représentants des

organes d'information.

-A la Conférence dtavril 1967, te-

nue a Couchiching, sur la

Délinquance juvénile, le groupe

d'étude dont les recherches

devaient porter plus particulié-

rement sur "le tribunal", a

convenu qufun représentant des

organes dtinformation devrait de

droit étre présent, et que deux

autres pourraient assister a la

discrétion du juge, mais que la

loi devrait établir a trois le
eooeoe
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AUDITION

NOTES EXPLICATIVES

nombre maximum de ces représen-

tants. Ainsi, au cour dtm

procés & sensation, la tache de

limiter le nombre de ces représen-

tants n'incomberait pas uniquement

au juge.

Le terme "radio" est défini au

paragraphe 30 de ltarticle 28

de la nouvelle loi d'interpré-

tation comme signifiant "toute

transmission, émission ou

réception de signes, de signaux,

d'écrits, dtimages et de sons: ou

de renseignements de toute nature

par le moyen des ondes hertzien-

nes." Cette définition comprend,

présume-t-on, la télévision.
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AUDITION

. TEXTE

MOYENS D'INFORMATION - Compte rendu
us des. “SOMOLGRA EOS «

5l. (5). sent ‘torsque 16 juge en
| . fait expressément défense, des

représentants.. des journaux,

des autres. publications ou de.

la radio ‘peuvent étre autorisés

a. rapporter. les témoignages

recueillis: tors de quelque

| audition, mais, on aucun cas,

de non: atun. enfant ou

adolescent: ou. dtun. témoin

devant,.1e tribunal ou encore

tout, renseignement particulier

permettant d'identifier Lien=

fant ou 1tadolescent devant |

le- tribuial ‘ne doit étre

‘,

NOTES EXPLICATIVES

ta recoimandation k7 porte ce qui

suit:

“Les représentants des organes

d!informationss. sauf. dans Les.

eas, of, le juge, Liinterdit, expres-

Sément, devraient avoir la

permission de rendre | “publics les

faits’ mis . en preuve, sous péserve

“ goutefois de liinterdiction ‘de

révéler liidentité de Ltenfant qui
se trouve devant la cour ou qui

est censé avoir commis une .

Anfraction.".

Selon le paragpaphe (3) de

liarticle 12 actuel, il est ine

terdit de.publier les noms d'un

enfant qui comparaft devant le

tribunal pour répondre a une

accusation de délit., La question

de la publicité en cette matiére

a fait liobjet dun article

intitulé "Publicity and Juvenile

_Gourt Preceedings", de Gilbert

Geis, publié dans la Rocky Mountain

Law Review (vol. 30, n° 2, février

1958) et réimprimé par le

Children's Bureau de Washington.

A la page 26 de la réimpression

- Mp,Geis a signalé qie la loi

190900 -
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: AUDITION |
\

To | NOTES EXPLICATIVES ©

b1.--(5) (suite) Pi devrait Stre rédigée de fagon

ce oe que, les renseignerients obtenus— |
@ lteceasion dienquétes en vue

de peportages comme. par exemple

sur des renseignements obtenus

- ae a dela police, ne devraient pas
| a _.Btre publiés.— |

ty cet égard, a-teil aéclaré,

la loi du New Hampshire est

“absolument explicite; voici .,

‘ee qutetie déclare:

"Tl. est i11légal pour tout

journal de publier le nom ou.

Liadresse, ou quelque .autre

penseignement particulier servant

a identifier un jeune délinquant ;

qui a fait l'objet dtune arres=

-tation, sans Ja permission

expresse du tribunal, et il est.
- 4llégal pour tout journal de

publier un compte rendu des

délibérations d'un tribunal pour

mineurs", . ;

_: be groupe chargé dtétudier les

aspects relatifs au tribunal, &.

ela Conférence de Couchiching, a

-yecommandé que les témoins, 4 la

fois adultes et enfants, puissent —

aussi conserver lianonymat afin de

. protéger davantage Ltenfant qui

comparait devant le tribunal

contre les abus de la publicité,

eo00
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AUDITION

TEXTE

PUBLICATION DE .RENSEHIGNEMENTS

“ou de radiodiffuser le nom
dtu enfant, adclescent ou

‘ténoin comparaissant devant

“Te tribunal pour mineurs, ou

‘de nom'dtim’ enfant ov adoles-_

‘eent appréhendé. par la police,
ou, tout. renseignement parti-

culier servant 4 identifier un

enfant ou un adolescent traduit

“devant le tribunal ou appré-

Jhendé. par la police.

NOTHS EXPLICATIVES

‘L@ paragraphe (l,) mentionné. de

fagon particuliére les journalis:

tes et les renseignements obtenus

au cours ditine audience d!un_

tribunal pour mineurs, Le présent

’ paragraphé a pour objet dienglober . |

18 large éventail des renseigne=

ments obtenus a l'e¢casion d'én=

quétes én vue dé reportages que .

mentionnait M. Geis._

Si des,procédures contre des

adultes doivent étve comprises

dans la présente loi, on devra

étudier la question de savoir si

.ceux-ci doivent étre protégés

éontre la publicité.

Le paragraphe (3) de liarti¢le 28.

de la nouvelle loi diinterpréta«

tion définit le terme "radio-

diffusion", qui Signifie "la

dissémination de toute. forme de.

communication radioéléctrique, y

‘conipris ‘la radiotélégraphie, la.

radiotéléphonie, la transmission,

gans fil, diécrits, de signes,

° de signaux, diimages et de sons

. de: toute nature au moyen. des

ondes hertziennes, destinée 4 étre

captée par le public,. directement

ou par liintermédiaire de.

8 ee6
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- AUDITION

_ NOTES EXPLICATIVES
~

stations=relais. tt

te ‘paragraphe (8). de Liar tisie 26
G8, Cotte méme loi déclare, ce qui

suits

Midesqu iin not ‘est. defini és

autres “parties du disgours et

es foumes' granimati¢ales -du

mémé mot.ont des séns_correspon=

dants <"
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AUDITION.

"TEXTE

(7). IL est 4116ge1 ae. publier _

aiun énfdnt ou dttn ‘adolesa. .

cent», ou. tout, renseignenent

papbioulier . servant a. identi-

fier un. ‘enfant, ou. an ‘adolescent

dans | Jane procéauve eriminsle

impliquant, ‘un, enfant ou, un.

adolesdent, Lérsque, la proce

dure natt at une: infraction, a

“la mérale OU, ry ‘la aécénce: ‘ou

d'une: otndui te contraire, a

éeiles-ct.

(8) Les paragraphs. (6) 6t.(7)

“stappliq@ent & tous les jour=

nex, et ‘aubpes ptiblicatfons'

pabliés en: ‘quelque | dieu que

(ee soit au Gariada ainsi quid

toutes les émissions de radio’.
we

"provenance de tout endroit

‘au Canada .

(9) Quiconque énfreint. les.

dispositions..du présent article

est Coupable dite infraction.
‘punissable sur déclaration

dommaire de culpabilité.

ia déclarés.

-"Gette interdiction devrait étre VO

venforeée ‘par une pénalité suffice

NOTES, EXPLI GATIVES

ihe’ peragraphe 21 du Rapport

‘yenferine ‘1a, déclavation suivante

du Comité: |

"Nous, penséns que Liihterdiction
a6 dévoiler Iiidentité dium enfant

doit s1Stendre “A toutsprovéaure _

etiminelle impliquarit | un ‘enfant,

dans des affaires Gloutrages . aux
“*moeurs ou dtattentats, a la padeur 5

. de conduite: gontraire a. 1a aécencé ,

jou d Ie morale, et ce, que: le

‘procés ait lieu devant un tribunal |

pour niriéurs ‘ou devant un tribunal

pour adultes."

Ce. paragraphe est ui élargissement
de, Liartiéie 12() de 1a présente

Abiy qui ne visait que.1es jours.

NAUK a

En traitant dé l!interdiction’ de. fs

dévoiler liidentité des enfants

de des jeunes personnes, “le Comité

. Sante. ineluse dans Ja lois"

(Pavagraphe 2h).

"Roe
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DESSAISISSEMENT

TEXTE NOTES EXPLICATIVES

DESSAISISSEMENT 7

52.. Loraqutun adolescent a 6bé Voir la recommandation 16.

cité devant 16 tribunal pour Le Comité a accepté le principe

“mineurs par suite dune sur lequel se fonde présentement

dénonciation alléguant, ue - Larticle (9), 4 savoir que seul

contravention, cet adolescent le, tribunal pour mineurs devait
ou.le procureur général peuvent, Stre compétent pour décider des

_ é tout monient avant quiun questions de déssaisissement

‘plaidoyer ne soit enregistré, . (paragraphe 168); Cependant, le.

demander qutil soit jugé par -Gomité a reconnu que le procureur

le tribunal ordinaire qui

aurait, si ce niétait des

dispositions de la présenté

loi, compétence en vertu de.

/ 1a loi applicable en ltespéce,

général pouvait, dans des cas

particuliers, lorsque ltintérét

* de’ la collectivité exige. qu'une

.affaire soit publiquement ins

truite devant les tribunaux

Sty Torsque Liadolescéent ou ordinaires, exiger que le procés.

‘le ‘procureur général en font ait lieu devant de teéls tribunauxs

ainsi la demande , le tribunal Le Comité a envisagé une procédure

pour mineurs n'a pas compé=

tence pour juger l!adoles-

cent; cépendant, en cas de.

dgclaration de, culpabilité,

‘le tribunal ordinaire doit

renvoyer liadolescent devant

le tribunal pour mineurs aux

fins de dispositions en cone-

_formité de liarticle 57 de

la présente loi.

selon laquelle le procureur

général pourrait exiger quion

.Suive urie semblable procédure,

le juge du triburial, pour mineurs’

soit directement soit aprés. que |

a refusé de rénvoyer liaffaire

_dévant une autre juridiction.

(Paragraphe 168), Par contre, le

Gomité a estimé que ltadolescént

devait avoir le droit dtinsister

‘pour que son cas soit entendu

: devant un tribunal ordinaire.-

(Paragraphe 171) .

ao0@ 90
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TEXTE

(Suite)
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‘
DESSAISISSEMENT

NOTES EXPLICATIVE

Be, droit du procurewr général

‘ou de lfadolescent diexiger que

‘gon proeés “se, aéroule devant le’

tribunal ordina ire ne priverait

‘Le tribunal pour mineurs de sa’

compétence propre quien matiére

dedéciston; le tribunal ordinaire

~ gerait tenu de’ renvoyer 1iadoles-

eént, en cas de déclaration de -

culpabilité, devant le tribunal

pour mineurs pour quiil soit

* gtatué sur son sort.

_Le ‘paragraphe 169 du Rapport

- ‘souléve une difficulté quant 4

“Ja procédure que la recommandation

17 ne parvient pas A. élucider,

lorsque il mentionne le droit

du procureur général d'exiger

ce déssaisissement "directement"

‘ou aprés un refus. En effet, le

pouvoir du procureur général

.dfexiger directement un procés
v

ordinaire se concilie difficilé-

ment en termes pratiques, avec

la discrétion accordée au

; tribunal en matiére de déssaisis=

‘geniont. Par suite de Liinsertion

dans liarticle proposé du mot

"directement", il est difficile

dlétablir sila diséyétion du
_ juge ltemporte sur le pouvoir,

du’ procureur générale Le juge
Pe

06-0 0
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PEXTE | =. oe |‘ NOPES. EXPLIGATIVES
me ”

“bee (Suite) oo a , Alun teipunel pour mineurs dispo~ |

sé dtun pouvoir diserétionnaire

lautorisant . dtabord a - déoider’

‘stil soit,, ordonnér: une audition.

‘pour donsidérer a ‘ques tion du

“déssaisissement et, on second,

‘Men, a Se, déssaisir’ a la suite.

de Liaudition,
ia mention du pouveir’ direct, du...

procuréur general, diexiger. un.

procés.. ordinaire pourrait siine

{orbeéter cone ayant Lreftet.s.
Man, ies cas. ou Ge ‘Pouyoir est

exercé, de priver ‘le. ‘fuge. de son.

pouvoir disorétionnaire...

Seton la pecomandation, 1¢ droit,
au procureur. général ou_de..

‘Tiadorescent ne. S@: possrait, que’.

Jorsque. aucune ‘oFdonniance ‘ae.

déssaisissement nia, 66 rendiie

‘par le -juge, .On,peut. envisager

“le. eas’ ot Te juge-.déc ide. dé :

: proeéder. 4 ume audition’ en vue

diune. aécision gana’ cons idérer.

la possibilité d'un, déssaisigse-
“ment “Liéxercics; & ee moment

lady. de, a part du. procuréur général

ou, de.Liadolescent, au. droit

atexiger, wn proces ordinaire ©

sonstituerait me invitation

‘pour Le juge dtexercer son.

‘pouvoir digerétionnaire en.

C6 O
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TEXTE

(suite)

¢

DESSAISISSEMENT

NOTES EXPLICATIVES

‘matiére de déssaisissement,

clestediedire, de, déssaisissement

én ce. qui concerne le procés et.

la sentence. Si le juge décide

de ne pas se déssaisir, l'appli-+

cation de ltarticle proposé

aurait automatiquement lieffet

d'un transfert de juridiction

en ce qui concerne le procés

seulement s

Le présent article ne refléte -

pas entiérement la recommanda~

tion du Comité. Plutét que

prévoir L'excercice du droit du

procureur’ général ou du défendeur

a quelque moment que ce soit

aprés que le juge a aécidé de née .

pas se déssaisir, il prévoit.

Liexercice dé.ce droit lors de.

‘la comparution, avant qu'un

plaidoyer soit enregistré.

Gette disposition semble plus _

réaliste et. plus pratique du.

_ point dé vue de la procédure.

En effet puisque lLiexercice par

le procuréur général ou par le

défendeur de_leur droit d'exiger

. a 2 o -
‘um proces ordinaire peut contre«

carrer le pouvoir discrétionnai-

re du juge, il est préférable de.

décréter que l'exercice de ce_

droit intervienne avant que le

juge se prononce au sujet du

déssaisissement. 6b o-
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DESSALSISSEMENT

53. (1) A ntimporte quel. stade .

a tune audition aux fins

d'une aécigion concernant un.

adolescent accusé diavoir.

commis une contravention,

mais avant, que la défense niait

débuté, le tribumal peut or-

donner que Liadolescent soit.

traduit devant le tribunal

ordinaire qui aurait, si ‘ce

ni était, des dispositions de

la présente loi, compétence

en vertu de la loi applicable

en Ltespéce _

(a). pour y tre jugé ot re-

cevoir sa sentence, ou

(bd) pour y étre jugé seule-

ment; dans un tel cas,

lé tribunal ordinaire

doit, si 1tadolescent

est, trouvé coupable,

le renvoyer devant le

tribunal pour mineurs

aux fins de disposi-

tion eri conformité de

‘Ltarticle 57 de. la -

présente loi...

NOTES. EXPLICATIVES .

Liobjet du.présent article est

‘de donner suite 4 la recomman=

dation .16, qui indique que le

Comité a approuvé le principe sur

lequel se fonde le paragraphe (1)

du présent article 9 de la Loi

sur les jeunes délinquants, Le

Comité a approuvé les exigences

‘en matiére dtage que fixe le

présent article 9, savoir que

l’accusé doit avoir 1h ans ou

plus (voir la recommandation 18.

ainsi que le paragraphe 173).5

mais a recommandé quien fasge

disparaftre cette exigence selon

laquelle le déssaisissement nlest

possible que si 1tinfraction

imputée est punissable par voie

de mise en accusation, Liarticle

‘proposé autorige le déssaisisse-

vient seulement dans.les cas ot

un ‘adolescent est présumié avoir

commis une contravention. Le.

Comité a de plus recommandé,. a

titre de procédure supplémentaire

a ce que prévoit le présent article -

94 le renvoi d'un cas devant le

tribunal ordinaire aux seules

fins de 1tinstruction; ltaffaire

serait alors dérérée au tribunal

pour mineurs pour quiil soit.

statué sur le sort du mineur,

“eb 8
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53. (1)

TEXTE

(Suite)

4

DESSAISISSEMENT |
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NOTES EXPLICATIVES

(Voir la recommandation 17 ainsi

que le paragraphe 168)

Le présent article propose deux

mécanismes de déssaisissement: |

Ltadolescent peut tre renvoyé

devant le tribunal ordinaire aux

fins du procés et de la sentence

(article 9 actuel), ou pour le

procés seulement; dans ce dernier

cas, le tribunal ordinaire doit

penvoyer ltadolescent devant le

tribunal pour mineurs pour qu'il |

soit statué sur son. sort.

(Voir 1lés Kansas Statutes Annotated,

Supplément de 1965, ainsi que

l'article 38--808(a) du Juvenile -

Code auxquels il a été fait

mention). Il découle de la

recommandation 20(b),° que Lore

donnance, de renvoi devrait étre

couchée par écrit,

-T1 convient de noter que le

déssaisissement pourrait comporter

un renvyoi a un tribunal provincial

statuant sur déclaration sommaire

Ge culpabilité si l'Annéxe renvoie

a 2 . « ef
a une loi provinciale en ce qui

concerne la définition d'une

contravention.

" G9 00,
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53.

tutew, le tribunal juge 4

day
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DESSAISISSEMENT .

(2), Le tribunal doit, en”

délibérant sur ltopportunité

ae.réndre ure ordonnance

selon les’ dispositions au

-présent article, considérer

te bien de Ltadolescent et.

‘Lrinterdt de ‘ta collectivité.

(3). Shy orsqu'il a ete.
‘présenté lors de ‘Liaudition

devant un juge. du tribunal

“pour, minewrs une preuve-

raisonrablement convaincanteTM

qu'un ‘adolescent a commis une’

contravention, ét qu'un avis

de ladite audition a été

‘Signifié au pére.ou. dla mére |.

de ltadolescent ou 4, son

‘propos, en vertu, du. paragras _

phe | (2) 5 détudier Lt opportu=

nité de Penidre: une ‘ordonnancé .

‘aux termed ‘du présent article,

il doit,

NOTES EXPLICATIVES.

Le (présent article s!inspire | du.

prine dpe formulé au paragraphe (2)

de. Lier ticle 9. ‘actuel. .

cette norme quiétablit, la loi a

(86 également recommandée par Te
Comité.

(Voir la reconmandat ion 16 ainsi

que: le paragraphe 168).

Le Comité a recommandé qué des

contréles particuliers soient

prévus & ltégard de l'exercice

du tribunal pour mineurs en ce qui”

concerne le déssaisissement. Le

présent. paragraphe tente de.donner .

suite & ces recommandations. Voir
- Te paragraphe 17) relativement a

‘une audition en matiére de |

déssaisissement. Voir également

la recommandation 20(c) et Ie

paragraphe 175 en ce qui concerne

liobligation d'adresser aux

‘parents un avis de cette derniére_
auditions -

Gatte disposition se conforme. aux

recommandations 20(¢) et 19s

Le paragraphs 173 du Rapport

expose Ta situation déorite a

‘Ltalinéa, (ade

00-66 .

_du pouvoir diserétionnaire du juge ©.

005412



536

(a),

(b)

faire faire sous sa sur=

veillance une enquéte.

approfondie sur les

antéeédents de Liadoles-
cent et sur les circons-

tances de la contravention

et, a la suite de cette

enquéte, il peut ordonner

Ltexamen médical, psycho=

logique et psychiatrique

‘ou ltenquéte sociale quiil

eroit nécessaire ou

souhaitable;

conclure spécifiquement

qu'il n'y a pas lieu de

‘confier l'adolescent a

wne institution pour

débiles, meritaux ou pour

malades mentauxs

Document disclosed under the Access to Information Act
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DESSAISISSEMENT

TEXTE NOTES EXPLICATIVES

_ (Suite).

Lé Comité a étudié 4 fonds les

antécédents susceptibles de

justifier um déssaisissement

(recommandation 20(a)), mais,

selon la recommandation 19, le

juge ne peut ordonner une telle

enquéte. que s'il existe une

preuve raisonnableément concluante

que l!adolescent a commis une

contravention. Le présent

alinéa vise a englober la propo-

sition faite au paragraphe 17h

ainsi que la recommandation 20(a).

Voir la recommandation 16,

La conclusion exigéepar le

-présent alinéa, comme dans le

cas de lialinéa (a), vise les

deux genres de déssaisissement:

celui qui a trait au procés

seulement et celui qui a trait

au procés et a la sentence,

(Voir également le paragraphe

168 du Rapport.)

6.0,6 oF
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ne

534 (3).

(¢).

(i)

dans le cas. diune

ordonnanceé rendue aux

termes de lialinéa (a)

au paragraphe (1) 5

conclure spécifiquement

que ltadolescent

niest apte a étre

traité dans aticume

institution ou au

sein d'aucun service

destinés aux soins et

au traitement des

adolescents, ou

que la sécurité de la

collectivité exige

que Ltadolescent reste

aétenu pendant une

période plus longue que’

celle que le tribunal

‘aurait le pouvoir de

fixer, dans le cas d'ume

décision statuant quiil

est un adolescent cone

trevenant..
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DESSAISISSEMENT

. TEXTE NOTES EXPLICATIVES:

(Suite).

L'obligation de constater de

facon spécifique que ltadolescent

niest pas apte a subir un traite+

ment dans liune ou liautre des

institutions ouvertes aux adolese

cents contrevenants, ou que le

contrevenant devrait étre détenu

pendant une période plus longue,

ne stapplique évidemment quia

un déssaisissement en matiére

de procés et de sentence, et non

en matiere de procés seulement,

méme si la recommandation 16

niétablit aucune distinction entre

ces deux conditions préalables et

celle que renferme lialinéa (b)

Ci-dessus.s i

ooo eé.
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53.
_-eonformité du présent article
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4.

TEXTR -

(i) Aucune ordonnance rendue

en conformité au présent are

ticle ntest valide & moins

quielle ne sit par écrit, et

que les motifs 4 l'appui ne

-soient exposés par écrit dans

le dossier.

(5). Une ordonnance’ rendue en

"peut Stre rédigée dtaprés la

~ formule 15.0u la formule 16,

‘selon le cas.

NOTES EXPLICATIVES:

Pour faire suite a la récommanda-

tion 20(b), ce paragraphe établit

_un nouveau contréle au sujet de:
~

ltexercice du pouvoir discré-

tionnaire du juge en matiére de

déssaisissement. |

(Voir également le paragraphe 175).<

La. recommandation 20(b) propose

en outre que ces motifs érits

‘devraient 6tre adressés au tribu-

nal ordinaire,. Aucune suite n'a

été donnée a cette recommandation.

La raison est apparente: le juge

' du tribunal ordinaire serait en-

‘possession ‘de renseignements

concernan §. les aritécédents de

Ltaceusé, renseignements Strangers

a la preuve établissant que

Ltinfraction a 666 commise,

otes

005415
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| DESSATSISSEMENT |

“TEXTE . NOTES EXPLICATIVES -

Ble. (1) ‘Le. juge qui pend une 7

“ordonnance ‘conformément. a

liarticle 53 nila pas Cori=

pétence pour Juger Liadcles-

cent on sa qualité de Juge».

juge de ‘paix ou magistrat on
|

|
vertu d'une autre ‘lois

She (2) -Lorsqu'un juge, agissant "gf le juge’ décidée de ne pas sé

aux termes, ae Liarticle 535 désaissir et que le jeune inculpé

estime opportun que les conteste Ltagousation, le fait

“procédures se ‘poursuivent sous quiilya eu enquéte covicernant

le ‘régime | ‘de. aa présente loi, ‘les antécédents de 1!inculpé

/, e& ‘que, 1tadolescent niadmet pas obligerait le juge a4 renoncer a

‘les faits. exposés dans le ‘gon pouvoir juridictionnel en

dénoneiation, ce juge nia pas. faveur diun autre tribunal pour

‘compétence pour continuer les mineurs oo"

procédures sous le régime. ‘de ‘la (Paragraphe 17h).

présente _ loi, et un autre juge

doit: procéder a la tenue d.twhe

nouvelle audition aux fins d.tune .

(décision,

"O20 .

005416



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

= lh2 -

| DESSATSISSEMENT |

TEXTE NOTES EXPLICATIVES:

55. Lorsqu'une demande ‘est faite

ou une ordonnance rendue aux

termes de’ l'article 52 ou de -

liarticle 53 respectivement, des

procédures criminelles peuvent, stre

engagées devant | Iss tribinaux

ordinaires conformément a toute

autre loi applicable, et, aux fins

de ces procédures,

(a) les procédures’ faites en

' vertu de Ia présente loi

‘sont censées niavoir jamais

- 68 engagées, et

(b) le temps qui stest Scoulé : au
cours des procédures faites

on vertu de la présente Loi

est. censé ntavoir jamais. eouru

aux fins dtm aélai queleonque ‘de

_- preséription. Pixé ‘par la lot

relativement & la faute |

imputée,.

186.20
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DECISTON

. TEXTE

56. (1) Quand le tribunal a

‘entendu le poursuivant,

le aéfendeur ot les témoins,

il doit, aprés avoir examiné

la question, décider que la

dénonciation .a été prouvés,

ou la rejeter, selon le cas:

NOTES EXPLICATIVES:

Recommandation 6);

_Liaudition aux fins d'ume-

décision a pour objet de déter-

miner si‘le défendeur a commis

les actes allégués dans la’

dénonciations.

Aucune enquéte sur les antécé-

dents ne devrait étre faite avant

“L'établissement de la décision.:

Le Gomité a estimé quiune, décision

| sur les faits ntentrainerait pas

automatiquement une décision

portant que le défendeur est wi

contrevenant ouun transgresseur.

Elle devrait plutét constituer. 1a

base dfurie enquéte faite par le.

tribunal suy les. circonstances.. de.

la cause et sur.les antécédents

du contrévenantet; par 1a suite,

diuné nouvelle ordonnancé, du_

tribunal,
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DECTSION

TEXTE
56. (2) ..Une décision rendue én

conformité du paragraphe (1)

et déolarant. qué la aénoneia-

tion a.6t6: prouvée niest pas
censée Stre une décision

‘aéclarant qutun' défendeur est

un contrevenant ou un trans-—

gresseur, selon le cas.

NOTES EXPLICAT IVES

Get article ne vise quid donner

suite’ a Ia recommandation 64;

Au fait, ily a peu de différence

entré un procés prévu par le Code

‘epiminel “et ué audition aux fins

@tune décision sous le régime de- .

la loi proposée, si ¢e niest que -

la décision rendue dans le prémier

cas est, soit une ordonnance.

- portent aéclaration de culpabilité,

soit wn rejét, tandis que dans

‘le dernier cas, liaudition aux fins
diune décision aboutit & une

‘gimple conclusion sur la quéstion

de savoir si les faits aliégués

ont 6té prouvés ou non. Une

_ conclusion positive a cet égard .

ne constitue pas une déclaration
de culpabilité et elle n'a aucun

effet juridique autre que celui

de. permettre au tribunal de tenir

une audition pour disposition,

"ayant pour objet de. déterminer

de quelle fagon le défendeur

devra, tre traités

Liarticle proposé ne comporte .

aucune précision sur la nature

de, 1a preuve qui doit étre

° produite par la poursuite afin

dtobtenir une décision positive,

00-08
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|

US |
DECISION .

. TEXTE | 7 NOTES. EXPLECATIVES |
«56, (2). (Suite) a | Liarticle 7 au Code criminel, |

qui maintient en vigueur ‘les

- pégles et les principes de la

Goumon Law, rend applicable au

présent article la théorie du

doute raisonnable.

y

6066 °°
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TEXTE a - mS - NOTES: EXPLTOATIVES,
AUDITION POUR DISPOSIPION

St. Lorsque le ‘supe a décidé que |

‘da aénonetation a 666 prouvée, it

_ doit procéder a liaudition ‘dé ta —

preuve au sujet de. la ‘aécision.

aéfinitive a réndre dans sla! ‘causes

et il doit admottre. on preuve le

rapport sur ‘les antéobaents ‘sociaux
du aérendour,. établa én conforniité

de Liartiole 66 de la présente. dof, et

toute, autre: prewve utile ‘et. pertinente

. qui peut Stre soumisé, apréa quot. le

-juge. peut, selon qutaz, Lest ine

opportun, : |.

(a) Acquitter “l'enfant ou “Tne ecommandation particuligre
“Ltaddlescent, lorsquiil a. 66. faite au sujet de cette

‘est davis que. 1a coms . @isposition ‘(Voir Ja pels ommairix

parution dé Lienfant ou dation 66)« , |

ae. -Ltadolesdent, devant ~ | Le. Comité a 8té davis, que,
‘le ‘triburial est suffisan- Lorsaue Le seul. fait de ‘la cotta:

7 te°pour qu'il ne comiotte ution devant on, tribunal | suffit |
pas d'autres contraven= og a fournir ‘a certitude, quiun.

tion ou'transgressions; enfant, ou un. ‘adolescent. né se»

comportera plus de. fagoni antia°

Sociale, ‘Le juge: devrait avoir le

pouvoir, dacquitter cet enfant _

" ‘garis quai lui soit nécessaire. oo

ae se ‘prononcer sur la question oo

@u agit, (Paragraphe 290).3

005421
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DISPOSITION = DECISION DEFINITIVE

TEXTE

57. (suite)

. Disposition provisoire

(8)

gent et gon pére. ou 8a

ajourner. Ja cause pow

_ une période ntexeédant

par deux, mois, a condition

que. ‘Ltenfant ou ‘Ltadoles=

=

mére, ou.sén tuteur cone”

viennent de suivre une.

Ligne de conduite aéter-

minge - que. dicte le fuge’s -

“laquelle peut comprendre”

“les mesures -érioneées davis .

“1 'un ‘ou plusieurs des

_aragraphes suivants:

paragraphe| (b). de Liartis

ele 58, paragraphe (b) de
Liarticle 59» paragraphe

be) de. Liapticle 60;

. géton ‘de CAS 5 paragraplie -

AL) ae, Lia¥ticle 675. ou,

‘Paragtaphe (b) de ‘Liarti-

ele $05. ou toute autre.

activité ou ‘engagement _

ques. juge- eatine war
vir au mieux les intéréts |

de l'enfant ‘ow de l'ados _

Léscent, et ordonner que: ..

ea confornité du présént

‘Lfenfantou Ltadolescent

Comparaisse devant lui pour

qu tune décision définie.

‘ive: soit prise a ‘gon égard |

articles,

| NOTES EXPLICATIVES

Une’ recommandation particuliére

a été faite au sujet de cette

disposition (Voir la reécomman:

dation 65): oe

Ge paragraphe devrait permettre

aur tribunaux de réaliser, avec

‘Ja Sanction “égale vouluc;

‘Liobjet por lequel la procédure

da journerient gine die est

présentement émployée

Le Comité a estimé- que, dans les

. eipconstances, l'enfant et ses.

‘pére et mére devraient accepter. .

uné eértaine surveillance, méme .

si une décision définitive nia:

“pas encore été rendue. Ltensein-

“ble de cotte: “disposition | vise en
- derniére analyse a pernettxe ‘au

_fuge diordonner que 1ténfant

soit acheminé vers un centre

diaceueil ou’ prenne’ avantage dé.

- qiiel due autre service quiof tie

la So0iét6s

“00.6.0
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DISPOSITION = DECISION DEFINITIVE

TEXTE

57. (Suite)

Recours & la loi provinciale

(e)

_ePoire que _

‘lorsqutil est diavis que

la preuve offre des

motifs, raigonnables de.

devrait étre traité.

_ comme tm enfant, ou,un.

adolescent quia besoin

de surveillance, rendre.

"une ordonnance rejetant

‘la,aénonciation et pro

eéder plutét en vertu

. de, la loi. provinciale

applicable, destinéé a.

protéger ou avantager

les enfants ou les .

adolescents, s?il est,

“‘compétent en. vertu dé |

telle loi provineiale;

‘Le, Rapport recommande cette

‘le défendeur .

-adoptées,.

NOTES EXPLICATIVES:

procédure. (Voir la recomman-

dation 6h ainsi que Tes para-

graphes 286 et 287) |

Le paragraphe 286 au, ‘Rapport ~
déclare que. le tribunal Gevrait,

avoir le pouvoir de suspendve.
toute action et de. procéder en

vertu de'la loi provinciale a
quelque. étape que ce soit des .

procédures; toutefois, dans Ja

recommandation 6l,, le Comité a.

‘spécifiquement recommandé que

cetté autre facon de procéder .

goit comprise dans les disposi-. ‘

tions de. “la loi portant sur les.

diverses mesures pouvant étre

Liarticle 716 dela ~

Family Court act, de LiEtat de

“New-York prévoit une semblable

modification des procédures.

Le présent article devrait prévoir |

eé qui semble étre l'objet recher=

ché par llarticle 39 de la loi

actuelle sur les jeunes aélin-

-quants dont voici le texte:

"Rien dans la présente loi ne

doit Stre interprété comme |

ayant leffet dtabroger ou.

dtannuler quelque disposition

oo #6

005423



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

~ ,

~ 9 =

DISPOSITION » DECISION DEFINITIVE.

TEXTE . NOTES EXPLICATIVES

57. (c) (Suite) . dium statut provincial en vue.

dé la protection ou du bien des’.

énfants; et. lorsqu'un jeune

délinquant, qui ne s'est pas -

rendu coupable d'une infraction

constituant un acte criminel aux.

termes des dispositions du Code

_ceriminel, tombe sous les dispo-

sitions d'un statut provincial,

il peut étre traité, soit en

vertu de ce statut, soit en

vertu de la présente loi, selon

que le meilleur intérét de.cet

enfant liexige.”

Une disposition semblable 4 celles

ci donnerait au tribunal une

latitude souhaitable. |

. (Pour un exposé de ces changements

de procédures, voir la note

intitulée "Rights and Rehabilita-

tion-in the Juvenile Courts", qui

paraft aux pages 281 4 3h, et

plus partiouliérement aux pages .

300.4 310, de la Columbia Law

Review, numéro: de février 1967,

vols 67, n° 2),

La Loi sur les prisons et les

maisons de correction renferme un

prenvol 4 la loi provinciale,

Te 6.6.6"
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DISPOSITION DECISION DEFINTTIVE

— “TEXTE. | : «NOTES EXPLICATIVES...

57. (ec) (Suite) | - Liarticle 70 de cette loi a fait
L'objet de commentaires dans la

note explicative qui apparaft en

pégard de la disposition qui

traite de Ltarrangement. En

effet, cet article, qui se rappor- 7

te a l'Ontario, prévoit des

arrangements & liamiable dans

certains cas comportant une ~
g

. infraction A la loi. du Canada.”

‘Le tribunal peut confier l'enfant

& quelque personne convenable en

vertu. des dispositions de 1a 2oi :

dtOntario, placer l'enfant dans

un foyer d'accueil ou ltacheminer

vers une institution provinciale.

Liarticle 71 porte que, Lorsqu'une |

semblable ordonnance: a été rendue,

"ltenfant peut ensuite étre:traité,

‘sur l'autorité des lois de la

province d'ontario de la méme

maniére, & tous égards, que si cet.

ordre efit 6t6 Légalement rendu.

en conformité dune. procédure |

intentée sous L'autorité dim.

statut.de la province dtontario."

- Décision aéfinitive

57. (a) rendre une décision décla«
rant que le défendeur-est, selon.

le cas, un enfant contrevenant, un

adolescent contrevenant, ou un

trans gresseur.

“eee0e
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58, Lorsqutil a até aécidé que

lienfant ou Liadolescent est un

transgresseur, et aprés que le

juge a procédé a 1taudition de la

preuve sur la fagon de disposer —

convenablement du cas, le juge peut

rendre une ordonnance de disposi-

tion, qui doit comprendre liune ou

plusieurs des mesures suivantes:.

(a) imposer une amende d'au

plus vingt-cing dollars;

laquelle peut étre ace-

quittée par versements

périodiques ou autrements:
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DISPOSITION

ae | NOTES EXPLICATIVES .
TRANSGRESSEUR 

a

Le Comité a recommandé que le

montant maximum. de Liamende soit

portée a cent dollars, sauf.dans

le cas d'um enfant contrevenant

de moins de quatorze ans.

(Voir la recommandation 69 ainsi

que le paragraphe 296) ..

Le mode de paiement par versement

a 6té approuvé par le Gomité.

Le montant maximum de 1'amende

applicable, 4 un transgresseur n'a

pas 66 clairément établi3

toutefois, puisque le transgres=

seur ne commet qu'une faute bien

- Légéré nous ne voyons aucune

raison de majorer le montant de

ltamende a imposer.

6'@00
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DISPOSITION

TEXTE

58, (Suite)

(b) . placer l'enfant ou

l'adolescent sous la

surveillance dfun agent

de surveillance, ou de

toute autre personne

qualifiée, aux conditions

aéterminées par le- juge,

mais -la période visée

par cette ordonnance ne

peut étre de plus de deux

ans 5

NOTES _EXPLIGATIVES

Ce texte a été approuvé. par le

Comité qui, dans le paragraphe

305, a déclaré ce qui suit:

"On nous a également proposé de

remplacer l'article de la lod

qui autorise le tribunal 4

"confier l'enfant aux soins ou.

a la garde d'un agent de sure

veillance ou de’ toute autre

personne recommandable" par un

article qui autorise le tribunal .

a placer l'enfant sous la

surveillance d'un agent de

‘surveillance ou de toute autre

_personne responsable, Comme ii

est expliqué dans un document qui

nous a été présenté, liarticle

actuel ‘n'est pas clair puisqulil

ne précise pas le sens du terme

"garde" en ce quia trait a la

durée, a l'effet de cette ordon=

nance sur les droits des parents

ou-aux responsabilités (sur les’

plans financier et juridique)

qui incombent a la personne a

qui est confiée la garde de

l'enfant,"

La recommandation °73 formule le

voeu que "on devrait clarifier

lés conséquences juridiques

quiimpligue une Liberté surveil-

1ée", Elle renvoie ensuite au

© 0.0 6
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DISPOSITION

TEXTE. ; | NOTES EXPLICATIVES

58. (b) (Suite) paragraphe 305 qui, comme on

Lia dit ciedessus, signale que

la portée juridique du mot.

"garde" niest pas claire, clest

pourquoi on a recommandé la

terminologie qui a été utilisé

dans llalinéa (b) .ciacontre,. of

le mot “surveillance” a remplacé

le mot "garde,

Le Comité a approuvé les termes

- utilisés, A notre avis, la

reconmandation 73 fait erreur

lorsquielle résume Ltessentiel

du paragraphe 305, et, par

conséquent, il n'est pas

nécessaire de clarifier lieffet

juridique ‘de la surveillance.
Le paragraphe 2), du Rapport de

1962: présenté par le sous-comité

chargé d'étudier la délinquance |

juvénile, en 1962, pour le

compte du Comité législatif de

l'association des agents de

surveillance, de la province

d'Ontario, déclare cé qui suit:

"Une loi revisée devrait modifier

le pouvoir dont dispose le

tribunal de confier l'enfant aux

soins ou a la garde d'un agent de

surveillance ou & quelque autre

personne convenable et devrait y

substituer le pouvoir de placer

l'enfant sous la surveillance

d'un agent de surveillancs ou”
606.6"
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TEXTE

(Suite)
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DISPOSITION

NOTES EXPLICATIVES

de toute autre personne

- convenable ,"'

En ce qui concerne le délai de.

deux ans, le paragraphe 186 du

Rapport déclare que: "Un enfant

qu'il ntest pas nécessaire de

confier & une institution devrait,

a notre avis, é6tre sous la

juridiction des autorités —

pendant une période niexcédant

pas deux années,"

On trouvera ailleurs dans la

présente loi des dispositions

relatives au transfert des

ordonnances concernant la

surveillance,

9006
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DISPOSITION

TEXTE

58. (Suite)

(c) placer lienfant ou

Liadoléscent dans un-

foyer ataccueil ou wm

foyer diaccueil collectif

appropriés, ou autre

milieu protecteur, pour

une période diau plus

deux. ans, du consentement

du pere ou de la mére ou

des deux parents ou du

tuteur, et, lorsque les

péere et. mére se trouvent

au foyer de lienfant ou

adolescent, du consente~

ment de l'un et liautre,

mais seulement aprés avoir

pris connaissance d'un

rapport préalable a la

disposition au sujet de

cet enfant ou adolescents

NOTES EXPLICATIVES

La recommandation 12 et le

paragraphe 149 déclarent quim

transgresseur ne devrait pas étre

éloigné de son foyer et placé

dans un foyer d'accueil sans le

consentement de ses parents.

La période maximum de deux ans

est conforme 4 la recommandation

du Comité formulée au paragraphe

186 du Rapport. Selon la

reconmmandation 61 et le paragra=

phe 279 du Rapport, un rapport

préalable au prononcé de la

sentence doit étre présenté

avant qu?un enfant puisse étre

éloigné de son foyer.

008
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DISPOSITION

TEXTE

58, (Suite)

(a) imposer a l'enfant ou

adolescent les condi-

tions supplémentaires

ou différentes qui

peuvent paraitre

opportunes ot favora-

bles au bien de l'enfant

ou adolescent 3

NOTES EXPLICATIVES

Le Comité nia fait aucune

recommandation au sujet de la

présente disposition, qui se

trouve présentement & liarticle

20(1)(g) de la Loi actuelle sur

les jeunes délinquants,. On peut

faire valoir a liencontre de

cette disposition quielle donne

a un juge Liautorité dtimposer

toutes sortes de conditions;

quel quien soit le caractéere

onéreux ou tyranniques: par

_contre, une certaine flexibilité

Stimpose dans un pays aussi

vaste ow abondent les régions

isolées et ou l'on trouve de

nombreux groupes différents

les uns des autrés, Cette

disposition mérite, et recevra

a& coup str, un examen critique.

Code
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DISPOSITION

TEXTE

58; (Suite)

(e) confier Lienfant ou

“Ltadolescent a une

société diaide a

Lienfance, dtment

organisée en vertu d'une

loi de la Législature de

la province et approuvée

par le lieutenant-gouver-

neur en conseil,ou, dans

une municipalité ou il

ntexiste pas de société

dtaide a l'ienfance, aux

soins du surintendant,

s'il en est un, pour une

période de deux. ans au

plus, mais seulement

aprés que le juge a pris

connaissance d'un rapport

préalable a la disposition

au sujet de cet enfant ou

adolescent...
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NOTES EXPLICATIVES:

Ce texte reproduit llarticle |

20(1)(h) actuel de la Loi sur

les jeunes délinquants,-

Un rapport préalable au proe

noncé de la sentence doit Stre

présenté avant qu'un enfant

puisse &tre 6loigné de son

foyer.

(Voir 1a recommandation 61

ainsi que le paragraphe 279)

Le paragraphe 186. du Rapport

traite du délai de deux ans »

Le surintendant dont il est

fait mention dans le’ présent

article et les articles sub-

séquents est le surintendant -

provincial du bien-étre de

Ltenfance, ou un fonctionnaire

du méme ordre.

L'article 20(1)(i) de la Loi

sur les jeumes délinquants

n'est pas pertinent, puisque

le Comité a recommandé qu'un

"transgresseur" ne devrait pas

étre envoyé a une école de

formation.

(Recommandation 12; paragraphe

313) »

“eoo o
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’ DISPOSITION

TEXTE |

- ENFANT CONTREVENANT

59 Lorsquiil'a été déciaé qu'un

et aprés que ‘Le jugea procédé a

Ltaudition dela preuve ‘sur la

facon de disposer convenablement

du cas, le juge peut rendre .wis

ordonnance de. disposition qui

doit comprendre l'une ou plue

sieurs des mesures suivantes:

(a) imposer une amende diau

“plus vingtecing dollars,

qui peut étre acquittée

“par versements’ périodt=

ques ou autrement;

Le Comité a également recommandé

‘Le, Comité a recommandé que
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NOTES. EXPLICGATIVES

Ltamende ‘maximum applicable &

wun.enfant contrevenant. soit,

“maintenue & vingt-cing dollars,

(Recommandation 69 et paragraphe

295) «:.

que le paiement de l'amende

_ puisse se faire par versement,

Jorsqu'une ‘ordonnance de 1a

cour Ltautorisé

(Recommandation’ 69, paragrarhe

295) 5

\0-6°o' oF
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DISPOSITION.

TEXTE

59. (Suite) ~

(b)

(c)

placer l'enfant sous la

de surveillance, ou de

toute autre personne

qualifiée, aux conditions

déterminées par le juge,

mais la période visée par

cétte ordonnance ne peut

Stre de plus de deux ans:

faire placer 1! enfant

dans un foyer d'accueil

ou un foyer d'accueil

collectif appropriés, ou

autre milieu protecteur,

pour une période ditau

-plus deux ans, mais seue

lement aprés que le

jugé a pris connaissance

d'un rapport préalable

a la disposition au

sujet de cet enfant;
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NOTES EXPLICATIVES

Le Comité, dans.le paragraphe

305, a approuvé le nouveau

texte de cette disposition.

Dans ltexamen de cette question,

on peut consulter les notes en

regard de la méme disposition

relative au "tpansgresseur" ,

Le paragraphe 186 du Rapport a

-recommandé un délai de deux ars

a l'égard de cette facon de

disposer d'un cas particulier...

Ge délai est en outre conforme:

a la recommandation 25 du

mémoire préparé par 1'Association

des agents de surveillance

d' Ontario.

Le Comité n'a fait aucune

recommandation en ce qui concerne

le consentement des parents.

Un rapport préalable au prononcé

de la sentence doit Stre présenté

avant gu'un enfant puisse étre

6loigné de son foyer.

(Voir la recommandation 61 ainsi |

que le paragraphe 279).

e000

005434



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi surlaccés 4linformation |

TEXTE. DISFOSTTION NOTES EXPLICATIVES

596 (Suite) —

(d) imposer 4 l'enfant les

conditions supplémentai-

res ou différentes qui
TM

peuvent paraitre oppor

tunes et favorables au

bien de l'enfant;

(e) confier l'enfant a une

écdle de formation pour

une période atau plus

trois ans, mais seulement

aprés que le juge a pris

connaissance diun rapport

préalable a la disposi«

tion au sujet de ltenfant,

et seulement aprés que

tout a été fait pour

essayer de traiter

l'enfant dans son propre

foyer, ou dans un foyer

diaccueil, un foyer atace

cueil collectif, ou autre

milieu protectetr.

Voir les notes qui apparaissent

en regard de la disposition

relative au transgresseur,

L expression école de formation

a remplacée 1*expression "Scols

industrielle".

(Voir la recommandation 75

ainsi que le paragraphe 312),

Le délai de trois ans ici prévu

stinspire de la recommandation

23 du Comité, de méme que du

paragraphe 183 du Rap port. La

recommandation 76 du Rapport

porte ce qui suits "Le placement

d'un enfant dans une institution

devait tre considéré comme une

mesure de dernier ressort et

Liéconomie de la loi devrait

établir trés clairement qu'un

tel concept est fondamental en

matiéré de traitement d'un jeme

délinquant." Le paragraphé 313

expose ‘le méme point de vue,

On a cherché a donner a la

présente disposition le méme

objet que celui que poursuit

“FO00
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DISPOSITION

NOTES EXPLICATIVES

ltarticle 25 de la Loi sur les

jeunes délinquants, dont voici

le texte:

"Tl est interdit d'tenvoyer m

jeune délinquant, apparemment

Agé de moins de 12 ans, a une

école industrielle, tant qu'une

tentative n'a pas été faite

d'effectuer la réforme de cet

enfant a son propre foyer ou 4

un foyer d'adoption,: ou pendant

quiil est sous la garde d'une

Société diaide a ltenfance, ou

dtun surintendant, et a moins

que la cour ne décide que le

bien de cet enfant et liintérét

de la société rendent cette

incarcération nécessaireo"

ooo0d
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DISPOSITION

TEXTE

59. (Suite)

(f) confier l'enfant a une

société dtaide alien=

fance, dfiment organisée

en vertu d'une loi de la

Législature de la province.

et approuvée par le

lieutenant-gouverneur en

conseil, ou dans une

municipalité ot il ntexis-

te pas. de société dtaide

@ l'enfance y aux soins du

surintendant, s'il en est

un, pour une période de

deux ans au plus, mais

seulement aprés que le

juge a pris connaissance

d'un rapport préalable 4

la disposition au sujet

de cet enfant.

NOTES EXPLICATIVES

Ge texte incorpore liarticile

20(1) (h) actuel de la Loi sur

les jeunes délinquants , en

ajoutant comme conditions|

préalabiles que le rapport qui

précéde la disposition fasse

l'objet dtuh examen.

Au sujet du délai de deux ans,

voir le paragraphe 186 du

Rapport.

600.6
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DISPOSITION

TEXTE

ADOLESCENT CONTREVENANT

60% Lorsqu'il a &té déciaé

qu'un adolescent est um adoles=

cent contrevenant, et aprés que le

juge a procédé 4 liaudition de _

ia preuve sur la fagon de

disposer convenablement du cas,

le juge peut rendre une ordon= -

nance de disposition qui doit

comprendre l'une ou plusieurs

des mesures suivantes:

(a) imposer une amende d'au

plus cent dollars,’ qui

peut Btre acquittée par

versements périodiques

ou autrenients

(b) rendre une ordonnance de

restitution pour une somme

ntexcédant pas cent dollars;

qui peut étre payée par

versements périodiques ou

autrement 3

NOTES EXPLICATIVES:

Le Comité a recommandé que

L'amende maximum soit portée

a cent dollars sauf dans le

cas ot un délinquant est agé

dé moins de quatorz6 ans

(Voir la recommandation 69).

Cette disposition est conforme

& la recommandation 71 et au

paragraphe 299 du Rapport.

La restitution ne devrait

. S'appliquer que dans le cas.

dtune personne de 1) ans ou

plus »

900°C"

005438



t

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés a l'information

= 164 ~

DISPOSITION

TEXTE

60. (Suite)

(c) placer l'adolescent

sous la surveillance

dtun agent de surveile-

lance ou de toute autre

personne qualifiée, aux

conditions déterminées

par le juge, mais la

période visée par une

telle ordonnance ne doit

pas é6tre de plus de deux

ans $

faire placer liadolescent

dans un foyer diaccueil ou

un foyer dtaccueil collece

tif appropriés, ou autre

milieu protecteur, pour

une période dau plus

devx ans, mais seulement

-aprés que le juge a pris

connaissance d'un rapport

préalable a la disposi-~

tion au sujet de l'ado~—

lescent ;

NOTES EXPLICATIVES

Voir les notes explicatives

en regard de lialinéa (b)

dans les articles qui ont

a

trait a la disposition appli-

cable a un enfant contrevenant et a un

transgresseur,

Voir les notes explicatives

en regard de lialinéa (c)

concernant la disposition

applicable A um enfant contrevenant,

0000.
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DISPOSITION

TEXTE

imposér a liadolescent

les conditions supplé-

mentaires ou différentes

qui peuvent paraitye .

opportunes et favorables

au bien de Liadolescent;

confier a l'adolescent.a

une école de formation

pour une période d'au

plus trois ans, mais

seulement aprés que le

juge a pris connaissan-

ce diun rapport préalable

a la disposition au.

sujet de l'adolescent,

et seulement aprés que

tout a été fait pour

essayer de traiter

Liadoléscent dans son |

propre foyer, ou.dans un

foyer diaccueil, un foyer

diaccueil collectif ou

autre milieu protecteur. |

NOTES EXPLIGATIVES

Voir les notes explicatives

_@n regard de la disposition

relative au transgresseur,

Voir les notes explicatives

en regard de ltalinéa (e) -

concernant la disposition

applicable & uh "enfant

contrevenant",

6 @'0,0°
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DISPOSITION

| TEXTE

60. (Suite)

(g): confier Ltadolescent a

une société dtaide 4 .

Lienfance, dfiment

organisée en vertu d'une

loi de la Législature de.

la province et approuvés -

par le lieutenant-=

gouverneur en conseil, ou, —

dans une municipalité ou |

il n'existe pas de société

d'aide a lienfance, aux

soins du supintendant, s'il

en est um, pour une période

de deux ans au plus, mais

Seulement aprés que le

juge a pris connaissance

dtun rapport préalable a

la disposition au sujet de.

cet adolescent.

les jeunes délinquants, en

NOTES EXPLICATIVES

Ce texte incorpore l'article ©

20(1)(h) actuel de la Loi sur

a joutant comme condition préala=_

ble que lé rapport qui précéde

ia disposition fasse l'objet

diun examen.

Au sujet du délai de deux ans,

voir le paragraphe 186 du

Rapport > }
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DISPOSITION

TEXTE

INFRACTION DE CIRCULATION

61. Lorsqutil a été décidé qu'un

enfant ou un adolescent était un_

enfant contravenant, un adolescent

contrevenant ou. un transgresseur,

selon le cas, a ltoceasion d'une

contravention ou dime transgression

en concernant’ la circulation, le

tribunal pour mineurs peut, au lieu

ou en sus de toute ordonriance qutil

peut rendre conformément aux articles

58, 59 ou 60 selon le cas, rendre

les ordonnances prévues a ltalinéa

(c) de ltarticle 9h ou l'une ou

plusieurs dientre elles.

NOTHS EXPLICATIVES:

Le Comité a proposé, au para-

graphe 154 de son Rapport, ce.

qui suit:

"nous suggérons en outre que la

loi pourrait étre amendée, toue

chant les mesures quielle arréte

en matiére de disposition, en ce

quielle devrait indiquer plus

spécifiquement les pouvoirs du

tribunal pour mineurs en

matiére diinfractions commises.

par les jeunes a l'encontre du

Code de la route, Le tribunal

pour mineurs devrait avoir

compétence pour imposer des

restrictions en matiére d'usage

dtune automobile, suspendre ou

révoquer la licence du conduc»

teur, obliger ce dernier a

retourner A 1'école de. conduite."

Le Comité a aussi recommandé

que des mesures soient prises

pour compléter les législations

provinciales sur l'attribution

des points de démérite, la

suspension ou la révocation de la

licence, aprés une condamnation

pour conduite contraire aux

prescriptions du Code de la route

ou a la suite d'une accumulation

d'un nombre précis de points de’

démérite.

eooe
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ORDONNANCES DE MISE EN LIBERTE SURVEILLEE.

TEATE

CONTENU

62.:° (1) Lorsque, aux termes d'une

ordonnance rendue eh vertu de

la présente loi, un enfant ou

‘un adolescent est placé sous ~

la surveillance d'un agent de

surveillance, ou de toute

autre personne qualifiée quielle

désigne, une telle ordonnance

doit contenir:

(a) le nom du tribunal qui

la rend

(») le nom du_tribunal qui a

compétence territoriale

1a ot l'enfant ou ltado-

lescent réside ou résidera ;

(ec) une disposition exigeant

que. l'enfant ou Ltadoless.

cent. ait uné bonne

conduite: |

(d) wne disposition exigeant

que. lienfant ou ltadoles«

cent comparaisse lorsqutil

en est requis au cours de

la période couverte par

l'ordonnance de mise en

liberté surveiilée de sorte

que 1e juge puisse apporter

des modifications a 1! ordon-

mance qui agsujettit l'enfant

ou ltadolescent au régime

de la liberté surveillée::

NOTES EXPLICATIVES:

Ge texte est une adaptation de

la recommandation 12 des

"Proposals for Probation", pue

bliés par la Canadian Corrections

Associations, en date du 1°P

février 1967.

Lialinéa (d) établit clairement

que le tribunal a le pouvoir de

modifier une ordonnance de

mise en Liberté surveillée,

“6600
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ORDONNANCES DE MISE EN LIBERTE SURVEILLEE

TEXTE. | NOTES. EXPLIGATIVES

(1) (suite)

(6) une disposition exigeant

que l'enfant ou ltadoles«.

cent soit sous la surveil=

‘lance d'un agent de. sur=

veillance-nommé ou affecté

& un poste de cette jurt-

diction territoriale,. ou

d! une personne qualifiée

désignéé par le juge;

(f) une disposition exigeant que

lienfant ou l'adolescent se

présente & ltagent de

surveillance ou & la person-

“ne aésignée conformément

aux instructions données

par le juge et recoive a -

son foyer la visite de

Liagent de surveillance ou

de la personne désignée: et

(g) une. telle ordénnance peut La récommandation 12(b) des

contéenir les conditions | "Proposals for Probation" |

supplémentaires que le approuve les pouvoirs
juge estime souhaitable discrétionnaires qui sont.

dans les circonstances.. attribués au tribunal en vertu

de Liapticle 638(2) du code.

criminel «.

0 0°0, &
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_ORDONNANCES DE MISH EN LIBERTE SURVEILLEE

TEXTE

CONTENU

62, (2). Lorsque, aux termes

d'une’ ordennance rendue en

vertu de la présente loi, un

enfant ou un adolescent 6st

placé sous la surveillance

d'un agent de surveillance,

ou de. toute autre personne

“qualifiée qutelle désigne, le

juge qui rend l'ordonnance doit

expliquéer 4 lienfant ou adoles=

cent Liobjet et lieffet dtume

telle ordonnance.:

NOTES EXPLICATIVES

Selon, la recommandation 16 des

"Proposals for Probation", le

juge devrait expliquer & um
£

‘adulte les modalités d'une

‘ordonnance’ de Libération

conditionnelles il semble done.

approprié qu'une disposition.

enjoigne au juge dtexpliquer 4

un enfant ou un adolescent une

semblable ordonnance, -

oee0o
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ORDONNANCEHS DE MISE EN LIBERTE SURVEILLEE

TEXTE

CONTENT

62, (3) Une copie de 1l!'ordonmnance

de mise en liberté surveillée,

signée par le juge qui l'a

rendue, est signifiée 4 lien»

fant ou adolescent qui en fait

Liobjet, et A son pére ou & sa

mére ou, aux deux, ou a son

tuteur, -

NOTES EXPLICATIVES

Cette disposition est confornie

a la recommandation 17 des

"Proposals for Probation" dont

‘ila déja été question et que la

a présentée., Cette récommanda-

tion ajoute:

"Joe et quiil soit tenu

Canadian Corrections. Association.

d'tendosser ltordonnanceé originale:

attestant ainsi qu'une copie lui

ena été signifiée, qutil en

comprend les modalités et qu'il

s'engage 4 les observer,"

IL y aurait lieu. de solliciter

le point de vue des agents de

surveillance avant d!insérer

une telle disposition dans 1é

projet de loi, Pour faire suite

a la recommandation 18 des

"Proposals for Probation" insérée

dans le mémoire de la Canadian

Corrections Association, la loi
”

devrait peut-étre exiger "que

le tribunal envoie une copie

de lLtordonnance 4 l'tagent de

surveillance du tribunal",

vooe
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DISPOSITION SUBSEQUENTE

TEXTE

TRANSFERT. DES ORDONNAWCES DE

MISE EN LIBERTE SURVEILLER

63. Lorsque, en vertu de la présen-

te loi, un enfant ou un adolescent

en liberté surveillée va résider

par la suite hors de la juridiction

du juge qui a placé lienfant en

liberté surveillée, ce juge doit

faire connaftre au juge de la

juridiction dans laquelle lienfant

ou liadolescent va résider les

circonstances entourant le cas, et

faire parvenir une copie de son

ordonnance .de. disposition en lies-

péce a ce juge qui aura alors sur

l'enfant ou adolescent les mémes

pouvoirs quiil aurait eus si la

cause avait été entendue a

liorigine devant le tribunal dont

al est juge.

NOTES EXPLICATIVES

La recommandation 73 du Rapport

porte ce qui suit:

"La loi devrait contenir dés

dispositions qui permettraient

de transférer d'un tribunal a

un autre les ordonnances de

Libération conditionnelle ,.."

(Voir également le paragraphe

305)-.

LtAssociation des agents de

surveillance d'Ontario a

recommandé, dans son mémoire,

-Liadoption d'une disposition

de ce. genre.

(Voir la recommandation 27,°

page 12 de ce mémoire,.)

(0.6.06
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DISPOSITION SUBSEQUENTE

TEXTE

ORDONNANCE DE LIBERATION

éli. Lorsqutun Jjuge est dtavis

quiun enfant ou un adolescent qutil

a déclaré étre un transgresseur; un

enfant, contrevenant, ou un adoles-

cent contrevenant, selon le cas,

nta plus besoin de la surveillance

du tribunal, il peut le libérer de

la surveillance du tribunal, et

dés lors rien d'autre ne peut étre

fait relativement a ce qui a |

soumis l'enfant ou liadolescent

a la juridiction du tribunal,

NOTES EXPLICATIVES

Cette disposition est conforme

& la recommandation 28 et au

paragraphe 186 du Rapport,

lesquels endossent un principe

énoncé dans le mémoire soumis

par la Canadian Correétions

Association,

Ce principe est présentement

énoneé & ltarticle 20(3) de la

Loi actuelle sur les jeunes

aélinquants, qui renferme les

mots suivants:

"Jo la cour peut ... libérer

l'enfant sur parole. ou lui

accorder sa libération,.."

.006 0.
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DISPOSITION SUBSEQUENTE

TEXTE

ENFANT OU ADOLESCENT CONDUIT DE

NOUVEAU DEVANT LE JUGE

; {

65, Lorsqu'il a 6té décidé quim
enfant. ou un adolescent est un

transgresseur, un-enfant contrevee-

nant, ou un adolescent contrevenant,

selon 1lé cas, et lorsqu'il est

encore sous la surveillance du

tribunal, le juge peut, par

sommation ou mandat, comme le

prévoient les articles el, 22, 23.

2h et 25 de la présente loi, faire

conduire l'enfant devant le tribue

nal, et prendre toute mesure prévue

d l'article 58 dans le cas d'un

enfant ou dtm adolescent qui a

été déclaré étre un transgresseur,

ou 4 l'article 59 dans le cas d'um

enfant quia été déclaré étre un

enfant contrevenant, ou a liarticle

60 dans le cas dun adolescent qui

a bté aéclaré étre un adolescent

contrevenant , pourvu quiun avis de

pére ou a la mére, aux deux pae

rents, ou au tuteur, en confor-

mité de l'article 26 de la pré-

sente Loi, et pourvu que le~

tribunal ait procédé a liaudition

de la preuve en conformité de

liarticle 57 de la présente loi. .

NOTES EXPLICATIVES

Le Rapport ne renferme aucune

reconmandation & ce sujet; -

cependant, une telle disposition

semble nécessaire et elle est

implicitement comprise dans

l'article 20(3) de la Loi

actuelle sur les jeunes

délinquants »

(Les lois américaines renfer-

ment une disposition relative

a "une ordonnance modificatrice":

ainsi, la Standard Family Court

Act; article 26; la loi de la

Californie sur le méme sujet,

articles 775 et 7763 la Uniform

Juvenile Court Act, l'article

28; la loi de l'Etat de News

York sur le méme sujet, les

articles 762 et 776.

Cette disposition permet a un

juge dtenvoyer un enfant ou

uni adolescent 4 une écolé de.

formation, lorsque cet enfant

ou cet adolescent stest révélé

un sujet peu apte a étre mis

en liberté surveillée. Par

ailleurs, en assurant que cet

enfant "demeure placé sous la

surveillance du tribunal", la

@ 0 0.0"
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-——- DISPOSTTTON SUBSHQUENTE

0 SERIE a NOTES EXPLICATIVES —

655: ( suite) - oe “Loi, prévoit quiinénfant qui:

: a 6té Libéré aprés patement

d ‘urie ‘amende ou qui a fait

rés titubion ne peut stre: -

onduit’ de. nouvead, devant
le. tribunal pour y faire |

Lob jet dtune nouvelié

dispositions.
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RAPPORT PREALABLE A LA DISPOSITION

TEXTE

(1) Lorsque, dans une

décision rendue en vertu

de la présente loi, un juge..

a décidé que la dénonciation

a ets prowvée, il doit charger

un agent de surveillance, ou °

une autre personne compétente,

de faire enquéte sur les an=

bécédents personnels et famis

liaux et sur le milieu de

l'enfant ou de ltadolescent

qui fait ltobjet de 1a dénon-

ciation, et de lui présenter

par écrit un rapport préalable

a la disposition au sujet de

l'enfant ou adolescent, fondé

sur les conelusions de cette

enquéte o-
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NOTES EXPLICATIVES.

Le Rapport dé la Conférence de

Couchiching recommande ltadop=

tion de Liexpression suivante:

"état des antécédents au moment

de la disposition".

Méme si le Rapport ne contient

aucune recommandation spécifique

rendant obligatoire la présen--

tation d'un rapport antérieur 4

la sentence (ou préalable a la

disposition), on peut lire ce

qui suit dans la note 3,5. aux

‘pages 190 et 191:

"Pour ces motifs, 1!opinion

Selon laquelle la loi devrait

contenir, a titre d'exigence

minimum, une mention ‘spécifique

du Rapport antérieur 4 la

sentence ntest pas sans mérite,

semble-t-il,"

A la suite de ce commentaire,

les articles 23 et 2) de la

Standard Juvenile Court Act

ont été cités,-

La recommandation 22 du’ mémoire

soumis par l'!Association des

agents de surveillance propose

guiune disposition de la loi

exige une enquéte sur les

antécédents sociaux, Liexpression

608
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RAPPORT PREALABLE A LA DISPOSITION

THXTE ; NOTES EXPLICATIVES

66, (1) (Suite) enquéter sur les antécédents et

le milieu personnel et familial"

sont tirés de l'article 260,151

du Minnesota Code,

Liarticle 23 de la Standard

Juvenile Court Act renferme ee

qui suit:

"Soo Lienquéte doit porter sur

les circonstances du délit ou

de la plainte, les antécédents

sociaux et la situation actuelle

de l'enfant et de sa famille

ainsi que le programme proposé

en vue du soin immédiat de

lienfant, prévu dans ce

décret ooo”

On admet généralement qu'un

rapport de ce genre ne devrait

pas étre remis au juge tant que

eelui-ci nia pas rendu sa

décision. La recommandation

22 du Mémoire des Agents de

surveillance déclare que cette

enquété devrait Stre faite "4

la suite d'une constatation de

l'état de délingquance"TM, Le

commentaire qui accompagne

liarticle 21 du Premier

avant-projet de la Uniform

Juvenile Court Act se lit

ainsi quiil suits

000-0°
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RAPPORT PREALABLE A LA DISPOSITION

TEXTE NOTES EXPLICATIVES

66. (1) (Suite) "Dés dispositions de cé genre

sont féquentés. Elles -permet-

tent au tribunal d'étre pleine-

ment renseigné avant de prendre

des mesures, Les renseignements

obtenus servent véritablement

cette fin, et ne sont pas

recueillis quien vue de prouver

les allégations de la pétition",

Le sous-alinéa (3) du paragraphe

303 au Rapport déclare ce qui

suits:

Liagent de surveillance devrait _

avoir la responsabilité d'eftece

tuer l'erquéte préalable a la.

senténce"; cepéndant, le rapport

ne renferme aucune recommandation

spécifique en vue d'une disposi-

tion législative dans ce sens.

0.900,
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RAPPORT PREALABLE

(2) Les renseignements

donnés‘par un enfant ou un

adolescent a un agent de

surveillance ou autre persone

ne compétente au cours d!une

enquéte en conformité du

paragraphe (1) ne peuvent étre

ni utilisés ni admissibles en

preuve contre cet enfant ou

adolescent dans aucune procé-

dure oriminelle exercés contre

lui par la suites

Document disclosed under the Access to Information Act
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A LA DISPOSITION

NOTES EXPLICATIVES'

La recommandation.l) des " Proposals

for Development of Probation in

Canada", soumises par la.

Canadian Corrections Association,

en date du 1°P février 19675

propose ce qui. suits: |

"Quiune disposition soit édictée.

pour assurer que les renseigne=

ments donnés par un contrevenant

a un agent de surveillance au

cours de la préparation d'un

rapport, préalable ala sentence,

ou pendant les entrétiens

d'orientation, soient considérées

Gomme des communications proté=

gées par le secret professionrel

en tout ce qui concerne dtautres

procédures civiles ou eriminelles"

Dans les notes qui suivent, on

explique_quiil est essentiél que

Liagent de surveillance établisse

dans ses rapports awec son

protégé une atmosphére de cone

fiance si on désire que le contreve-

nant soit disposé i parler Libre.

ment de sa vie personnelleé,

Ge mémoire a accordé une attention

particuliére 4 la surveillance

des adultes; toutefois, il est

. présumé que les mémes principes

s'appliquent dans le présent cas.

‘¢ 0" a,
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RAPPORT PREALABLE A LA DISPOSITION

TEXTE

66% (2) (Suite)

66, (3). Un rapport préalable 4

la disposition rédigé en

conformité du paragraphe (1)

est mis a la disposition de

Liavocat ou autre personne

qui comparait avec 1'énfant

ou. 1tadolescent , ou si

lienfant ou ltadolescent

comparait seul, a la.

disposition de cet enfant

ou adolescent, a la

diserétion, du. juge, et a

la disposition de lLitavocat

‘représentant la Couronne ,

lorsquiun tel avocat a bté

nommé, avant que le tribunal

ntait disposé du cas, et

Ltavocat ou autre personne qui

comparait avec Lienfant -ou lide

dolescent doit avoir l'occasion

de contre-interroger liagent de

surveillance ou autre personne

compétente qui a présenté ce

rapport. .

Selon la tetieur actuelle du

Document disclosed under the Access to Information Act
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NOTES EXPLICAT IVES

présent article, le contrevenant

est protégé contre l'utilisation

quion pourra faire de son

témoignage dans une procédure

criminelle,

Qn a terin compte a cet égard

de l'article 5 de la Loi sur

la preuve au Canada.

Liagent de. surveillance qui

‘présente son rapport, généralement

fondé surtout sur une preuve dé

oui-dire, devrait de droit étre

soumis a un contre-interrogatoire.

(La recommandation 62 et le.

paragraphe 283. sont acet égard

des renvois pertinents au

Rapport) »

La recommandation 5 et le

commentaire suivant contenus

dans les "Proposals for Probation"

soumises par la Canadian -

Corrections Association traitent

du sujet.

La recommandation porte ce qui

suit?

"Le tribunal doit, avant de.

prendre des mesures, s'assurer

(1) que le contrevenant ou son

avocat ont eu la possibilité

de lire le rapport et

ltioccasion de faire des

o800
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RAPPORT PREALABLE A LA DISPOSITION

NOPES EXPLICATIVES.

commentaires a son sujet;

(2) que le rapport. aitériewr

(a la sentence soit, un.

dociment protégé par Je
sécret professionel et a

la disposition (a) dela

cour, (b) de ltaccusé ou de:

gon avocat, (.c), du procuréur

de la Couronne; (d).de |

Ltinstitution of liaccusé

est envoyé, (0) au service .
de libération.conditionnelie,

(f) de toute autre personne

que, peut désigner le

tribunal",

Liapticle Ba (2) de la Juvenile .

Court Act de 1'Etat de 1'Illinois .

porte ee qui suit: |
"Avant de réndre uné_ordonnance
de, disposition, le tribunal doit

informer le représentant du_

ministére Public, les parents,

‘Is tuteur, le gardien ou le

parent responsable ou son. avocat,

des faits rélatés dans les

rapperts préparés & livsage au

tribunal ‘et considérés par ce

dernier, ainsi que des conclue.

_sions qu'ils contiennent, et

‘foyrnir une occasion raisonnable,

66 o¢

005456



Ul ll uO—ear ——

. .
,

665 (3)

TEXTE. ..

{ Suite)

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés a l'information

xe 182 2

RAPPORT. PREALABLE A LA DISPOSITION

NOTES EXPLICATIVES |

$i.on en fait la demande, de les

contredire.

Le tribunal peut ordonner,

eépendant, que les docunénts qui .

contiennent ces rapport ne soient

soumis & aucune inspection, ou

que les sources de. renseignements -

confidentiels ne soient pas

‘pévélées". 7

A la page 9 dé la brochure

Aintitulée "Theory and Development

of Pre=sentence Reports in

Ontario", préparée ‘par G.G.

McFarlane du Service de libération

surveillée dtontario, il. est

indiqué que la pratique en

Ontario est de soumettre des

exemplairés du Rapport antérieur

a la sentence aux juges, a la

Couronne ainsi quia la défense,

Aux termes actuels dé la-présente .

disposition, un Rapport sur les

antécédents sociaux ne sera pas

de droit soumis a wu enfant ou a

un adolescent qui niest pas

représenté par wun avocat, mais il

ne le sera quia la seule diseré- ,

tion du juge, Le motif de cette

restriction est assez apparent:

les renseignements dans un rapport

de.ce genre peuvent causer 4

6.6°0'o
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RAPPORT PREALABLE A LA DISPOSITION

| TEXTE NOTES EXPLICATIVES

66. (3) (Suite). “Ltenfant ou 4 ltadolescent wm |

tort considérable, par exémple.

si l'enfant est illégitime ou

si sa mére est ue prostituée »

pour citer deux exemples tirées

du paragraphe 281 du Rapport.

66: (4) Un rapport préalable Cette disposition fait suite

! a la disposition rédigé en en partie a la recommandation 5

conformité du paragraphe (1) | des "Proposals for Probation" de

doit étre mis 4 la disposi« la Canadian Corrections.

tion non seulement des Association, commentée oiedessus -

personnes énumérées au .

‘paragraphe (3)-mais aussi.

diune école dé formation 4

laquelle l'enfant ou ltadoe—

lescent est envoyé, de tout

agent, de..surveillance ou

autre personne désignée sous ..

la surveillance de qui

lienfant ou Ltadolescent est

placé, d'une commission des

Libérations ‘conditionnelles

et de toute autre personne

désignée par le tribunal,

© 660.0

005458

Po



66.

RAPPORT. PREALABLE “A LA DISPOSITION

TEXTE

(5) Un rapport préalable a

la disposition rédigé en

conformité du paragraphe (1)

est considéré corme un

document de la cour, et il

fait partie du dossier

relatif a l'enfant ou 4

1'adolescent que le rapport

concerne «.

f

sey:
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NOTES EXPLICATIVES

La recommandation 1(h) des

"Proposals for Probation" de la

Ganadian Corrections Association

voudraits:

"que les rapports préalables a

la sentence soient des documents -

de la cour",

Gétte disposition établirait

nettement que le Rapport. doit

tre considérd comme faisant

partie du dossier et doit jouir

de la méme protection contre.

les indiscrétions 5

e080)
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RAPPORTS MEDICAUX, ETCs

(1) Un juge peut ordonner

quiun enfant ou adolescent

quifait liobjet dtune dénone

ciation soit examiné par un

médecin, un psychiatre, un

psychologue ou par des

personnes compéténtes dans

une clinique affectée a ld

lutte contre des maladies

vénériennés, mais un tel

examen ne peut en aucun cas

étre ordonné avant quiil ntait

été décidé que la dénonciation

a été prowvée, sauf lorsque

Lienfant ou Liadolescent est

considéré comme atteint de

maladie mentale au point

-alétre incapable de donner

instruction 4 un avocaty

ou est détenu et quium examen

médical 6st ordonné pour

vérifier quiil niest pas por-

teur dtune maladie contagieusé .

NOTES EXPLIGATIVES

Méme si le Rapport ne renferme

aucune recommandation formelle |

au sujet dés examens médicaux,:

le renvoi | aux pages 213 et 21h

du Rapport ‘porte ce qui suit:

"Il est évident que l'examen diun

enfant par un psychiatre; un

psychologue ou un médecin est

nécessaire en certains cas. La

loi devrait stipuler de fagon

explicite le pouvoir quia le

tribunal dtordonner que l'on

procéde aux exameris pertinents,

y compris les examens relatifs.

aux maladies vénérienness La loi

devrait aussi stipuler explicite-.

ment que le tribunal n'a pas le

pouvoir d'tordonner que l'on

procéde aide tels examens, sauf

peut-étre a un examen médical

ordinaire, avant qu'il ne soit

prouvé que l'enfant a commis le

‘aélit dont il est accusé",

La déclaration suivante tirée

au paragraphe 265 du Rapport:

"sus quia ce que’ l'enfant ‘soit

trouvé coupable d'avoir commis

lfacte dont on liaccusé, 1'Etat

ne devrait pas avoir le droit

dtempiéter sur Ltintérét quia.

l'enfant de protéger son intimité,

00.8 6
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RAPPORTS .MEDICAUX, ETC

NOTES EXPLICATIVES .

saut dans les cas ies plus

urgents. Un enfant considéré

débile mental au point diétre

incapable dé renséigner son

avocat doit étre examiné par

des experts scientifiques.

De plus, un enfant en détention

devra subir un examen physique

afin de S'assurer qu'il n'est

pas’ porteur de maladies conta=

gieuses",

Le pouvoir d'ordonner de tels

examens, est prévue par la

Standard Juvenile Court Acts

article 22 et,par exemple, par

Liarticle 8,2) du Wisconsin |

Ghildren's Gode,.

6606
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RAPPORTS MEDICAUX; ETC.

TEXTE NOTES -EXPLICATIVES!

TRATTEMENT . ;

67. (2) Lorsquiun examen Gette disposition a été insérée_

effectué on conformité du & la seule fin dtalimenter la

pardgraphe (1) révéle que: discussion, L'article 22 de la

l'enfant ou l'adolescent qui Standard Juvenile Court Act ren

subit 1'examen a besoin dtun fermie une disposition de ce genre 4.
traitement, un juge ‘peut Le Rapport du Comité du ministére

ordonner que L'enfant ou de la Justice n'a formulé aucune

ltadolescent subisse ce recommandation 4 cet égard,

traitement. L'ingertion de ce paragraphe dans

la loi est discutable, Il aurait

pour effet d'imposer 4 certaines

personnes sans leur consentement

et sans méme quielles aient été

des traitements médicaux, psychia=-

triques ou psychologiques. Tout

ceci peut se faire sans formalité

comme une condition de la Liberté

surveillée, Méme si liopportunité

.dtinsérer dans la loi une dispo~

sition de ce genré peut préter

& discussion, on a estimé que le

meilleur moyen d'attirer l'attens

tion sur cette question particus

liére état précisément d'incorpoe

rer dans liavant-projet de loi

une disposition dans ce sens,

Coe oe

: déclarées des contrevenants, etco,
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RAPPORTS. MEDICAUX,: ETC.

TEXTE

TRAITEMENT

67, (3) Aux fins du paragraphe

(1)5 le juge peut ordonner

que l'enfant soit détéenu

pendant urie période. de. 10

jours »

NOTES EXPLICATIVES

La recommandation 6 des

"proposals for Probation"

(Canadian Corre¢tions Association)

traite de cette questions Le

délai de 10 jours est purement

arbitraire ¢

“O66 OF
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RAPPORTS MEDICAUX, ETC. .

CARACTERE CONFIDENTIEL

67. (4) Le contenu de tous les

rapports recus par le ‘tribunal

en conformité du paragraphe (1)

doit étre aévoilé a liavocat

de ltenfant ou de l'adolescent

qui fait LYobjet dé cés raps

ports, et, si. l'enfant ou

‘Ltadolesent est représenté

par quelquim d'tautre quium

avocat, cette personne, méme

Bi elle est le pére ou la mére

dé l'enfant ou de l'adolescént,

doit étre autorisée a prendre

connaissance de ces rapports

Si elle en fait la demande et

ltavocat ou la personne

comparaissant avec l'enfant ou

l'iadolescent doit avoir la

possibilité de contresinterros

ger toute personne qui a prée

senté un rapport fondé sur un

examen auquel il a &té procédé

en conformité du paragraphe (1).

NOTES EXPLICATIVES:

Ge qui, dans cette disposition;

traite de la révélation de ‘ce

que contient un Rapport est

conforme a la recommandation 62:5

Les paragraphes 281 et 283

traitent de cette questions

Le Comité & estimé que ltavocat

de l'enfant ou de ltadolescent

ferait preuve de discrétion en

décidant dans quélle mesure ces

renseignements doivent étre

révélés & l'enfant ou 4 ses

parents.

06.0.6
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OBSERVATION MEDICALE

TEXTE

OBSERVATION MEDICALE SOUS GARDE

68. Un juge qui a regu une

dénonciation ausujet d'un enfarit

ou dtun adolescent en conformité

de l'article 20,8 tout moment

pendant la comparution de l'enfant

ou de liadolescent devant lui,

peut confier, par ordonnance écrite,

l'enfant ou 1'adolescent a la

garde que le juge désigne, pour

étre mis en observation pendant

une période de 30 jours au plus

lorsque, selon son opinion

appuyée par le témoignage dau

moins un médecin, dfiment qualifié,

41 y a raison‘de croire que.

lienfant ou liadolescent est

atteint de. maladie mentale.

NOTES EXPLICATIVES

Ge texte est une adaptation de

liarticle 451(¢)(i) du code

criminel.

La page 15 du Rapport de la.

Conférence de Couchiching ren=

ferme la déclaration suivante:

"Lorsque des enfants sont. per-

tubés au point de nécessiter

des soins dim caractére tel

quiil ne soit pas possible de

‘les obtenir dans le cadre normal

d'un établissement de détention,

des dispositions devraient étre

prises pour recommander que les

départements d'tobservation des

hépitaux ‘soient utilisés aux

fins de détention, On trouve

dans le Gode eriminel des»

dispositions analogues en ce qui

a trait aux adultes que le

tribunal doit placer dans des.

hépitaux pour traitements, mais

il ntexiste aucune disposition

de ce genré pour les miners.

En conséquence, certains enfants

qui devraient é6tre hospitalisés

pour y recévoir un traitement

psychiatrique sont renvoyés

2 % 2 .
chez eux ou envoyé a une école

de formation, ce qui, dans les

deux cas, peut nuire &-lienfant,"

0000
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/ MALADIE MENTALE AU MOMENT DUPROCES

TEXTE NOTES EXPLICATIVES

(1) Un juge qui a regu une Ge texte est uhe adaptation

dénonciation au sujet d'un de ltarticle 52h. du Code

enfant ou diun adolescent eriminel,

en conformité de l'article

20, peut, A-tout moment

avant de décider que la aénon=

ciation a été prouvée, ou de

‘rejeter la dénonciation,

lorsquiil apparaft qu'il y &

des raisons suffisantes de

douter que liaccusé soit en,

état de conduire sa défense,

par suite de maladie mentale,

‘ordonner que soit instruite la

question de savoir si ltaccusé

est alors; du fait de ga.

maladie tientale, incapable de

subir l'audition des

accusations portées contre lui:

(2) Le juge doit alors instruire

cette, question et en décider s

(68 06.
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MALADIE MENTALE AU MOMENT DU PROCES

TEXTE NOTES EXPLICATIVES

69% (3) Lorsque la conclusion

69 o-

696

est que l'enfant ou l'adoles«

cent niest pas, par suite de

maladie mentale, incapable de

tions portées contre lui, 16.

fuge doit procéder comme stil

niavait pas ordonné l'instruce

tion de cette question.

(.) Lorsque la conclusion

est que l'enfant ou Ltadoles=

cent est, par suite de maladie

mentale; incapable de subir

l'audition des accusations

portées contre lui, le juge

doit ordonner que l'enfant

ou l'adolescent soit détenu

jusquia ce que le lieutenant.

gouverneur fasse connaitre

sa volonté; et tout plaidoyer

quia été enrégistré doit étre

' écarté.

(5) Aucme. precédure en con-

formité du présent article

niempéche l'enfant ou liadoe

lescent d'étre poursuivi par

la suites

060 0"
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AGENTS DE SURVETLLANCE

“TEXTE . NOTES EXPLICATIVES

70. Tout agent de surveillance Ce texte est une reproduction

diiment nomnné en vertu, des dis- dé l'article 30 actuel;

positions de la présente loi

ou d'une loi provinciale a,

dans l'exercice de ses fonctions

comme tel, tous les pouvoirs dtun

Constable, et il est protégé contre

toutes procédures civiles pour

tout_cé qu'il fait en exergant de

bonne fo¥ les pouvoirs qui lui,

sont conférés par la présente lois

60 66
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TEXTE

fl. Ltagent de surveillance

est tenu de faire toute enquéte

que le tribunal peut exiger,

a'étre présent en cour, de

fournir au tribunal les rensei=

gnements et lfaide. qutil juge

nécessaires, et de prendre en

charge l'enfant ou adolescent,

avant ou aprés le procés, de la

maniére que le tribunal peut

prescrire o

NOTES EXPLICATIVES

Ge texte est une reproduction. de

ltarticle 31 actuels

‘La disposition relative a la

présence de l'tagent de sur-

veillance "afin de représenter

les intéréts de l'enfant lorsque

la cause est entendue" a été

omise, aA la suite des remarques

formulées par le Comité au

paragpaphe 27. Commentant alors

‘le réle de liagent de surveil-

larice qui présente la cause de

Lienfant, le Comité a cité

eette disposition et lta

Vivement critiquée, en

déclarant que:

"Liagent de surveillance a des

comptes a rendre avant tout au

tribunal, non a l'enfant", et

que "l'expérience a montré quton

ne doit pas s'attendre qu'urie

personne remplisse des fonctions

contradictoires",

La disposition contenue dans la

; présente loi selon laquélle un

enfant ou un adolescent peut

é6tre représenté par un avocat,

ou aidé par un parent, remplace

la partie retranchée de l'article

31.

e008
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AGENTS DE SURVEILLANCE

NOTES EXPLICATIVES

Au paragraphe 303(3) du Rapport,:

le Comité a mentionné de facon

particuliére les responsabilités

de. l'agent de surveillance:

enquéte préalable 4 la sentence.

ét surveillance personnelle dé’

l'enfant, qu'il stagisse d'une

surveillance inmédiate ou dtuné

mesure consécutive a la

libération.

Ces fonctions sont prévues dans

le présent avant=projet,; sauf en

ce qui concerne les mesures.

consécutives 4 la libération.

Les fonctions a ce dernier égard

ont été a dessein exclues, par

le présent avant-projet de loi,.

du réle attribué au tribunal
pour mineurs

On peut discuter de la sagesse

de cette décisions

O06 0.0 -
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po a AGENTS DE SURVEILLANCE

TEXTE , NOPES EXPLICATIVES

728 Tout agent de surveillance, Ce texte est la réproducttion aé

de quélque maniéré: qu'il soit _—«. Ltartiele 32 actuela:

nommé; esty pour toutes les

fins de’ la. présente Toi, sous

‘la direction et sowtis aux -

instructions du juge de la -cour.

&- laquelle. il est rattaché.
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AGENTS DE SURVEILLANCE.

735. Lorsquiil nity a pas eu

dtagent de surveillance de

nomné en vertu d'un pouvoir

provincial, et qutil.a 6bé

pourvu 4 la rémmiétation d'un
tel agent par subvention munici-
pale, souseription publique ou

qutrenent, le tribunal doit
nommer agents de surveillance une

ou plusieurs personnes qualifiées,

NOTES EXPLICATIVES

Ge texte est la reproduction de

liartiecle 29 actuel, sauf. quion

én a omis. les mots suivants:

"de concert avee le Comité de la

cour pour jeunes délinquants".

Cétte disposition est insérée

ici pour quitil en soit. discutés

on péut la conserver ou la

retrancher.

‘

$/0,6 6
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PREUVE

| TEXTE

7ye Aux fins de la présente

loi, une personne est censée

avoir atteint un certain age

4 ltexpiration du jour anni-

versaire de sa naissance correspon«

dant a cet age, et jusqutalors

elle est censée niavoir pas

atteint cet age.

NOTES EXPLICATIVES

Cette disposition reproduit mot

a mot liarticle 3(1) du code

crimine 1 »-

Liarticle 25 de la nouvellé loi

ditinterprétation (sanctionnée le

7 juillet 1967) se. lit ainsi

quiil suits:

"(9) Une personne est réputée

ne pas avoir atteint un age

déterming avant le comiien=

cement du jour anniversaire

correspondant a cet Age,"

Liarticle 7h de 1tavanteprojet

préparé aux fins d'étude est

superflu, par suite de l'article

25(9) de la nouvelle Loi dt inter-

prétation, Il pourrait étre

omis °°

0.0.6 0°
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PREUVE

TEXTE

(1) Dans toute. proeédure

visée par la présente loi la

production d'un certificat de

naissance ov d'une copie de

certificat de naissance

présenté comme étant au nom

de l'enfant ou de Ltadolescent

et comme étant céertifié sous

le seing au fone tionnaire

compétent ou de la personne

compétente A la garde de qui

sont confiés les registres,.

ou une inscription ou un

énregistrement faits par

une societé constituée en

corporation ou par ses:

fonctiomiaires ayant eu le ~

eontréle joule soin diun

enfant ou d'un adolescent

-& 1'époque ou vers 1'époque

dé son entrée au Canada, si.

l'inscription ou lienregis=

trement a. été fait avant 16

moment ou la faute est allés

puée avoir été commise, conse

tituent des preuves prima

facie de liage de lienfant

ou dé ltadoleseent.:

(2) Litarticle 28 de la Loi sup

la preuve au Canada ne stappli+

que pas au présent article,

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

NOTES EXPLICATIVES:

- Recommandation 57+

"Ta loi dévrait comporter des

dispositions appropriées en

vertu desquelles il existerait

une méthode claire et simple

diétablir l'age d'un enfant.

appelé & comparaftre devant le

tribunal pour mineurs",

la seconde partie de l'article

75(1) -est binge de liarticle

B65(1) du Code criminel,

Ltarticle 2). de la Loi sur la

preuve au Canada devrait

stappliquer également.

Le présent article fait dispa-

raitre la nécessité des sceaux

et des signatures sur les

documents certifiés,

Get article exige que la partie

qui produit une copie diun docu

ment donne avis de son intention

. Ge. le faire,

0006
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PREUVE,

TEXTE en NOTES. EXPLICATIVES

76. A défaut dlautre preuve, Cette disposition est tinée de.

‘ou sous.forme de corroboration Liarticle 565(2) du Code criminel,

dtautre preuve, un juge diun

_ tribunal pour mineurs peut

présumer Lidge d'un erfant ou.d!un

adolescent d'taprés son apparence..

- gees

ey eee

wee
ee oe hee

ee Doe tt ta,
ero

‘oF ue - “3 a. ata ee . .
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PREUVE .

TEXTE NOTES EXPLICATIVES

TT.” (1) La signification de tout.

document en conformité de la

présente loi peut,

(a). quand la signification en

a 6té faite par un agent

de la paix, ou une autre __

personne désignée par le

juge,.étre prouvée par le

témoignage oral sous sere

* ment de cet agent de la

paix ou de cette autre

persomne , ou par son

affidavit, recu par un

commissaire ou une autre

personne autorisée a

recevoir les affidavits:

1

(b) quand la signification peut Ce texte ost une adaptation de

en tre faite par la poste, litarticle 26(3) de la Loi sur

6tre prouvée par le témoi- la preuve au Canada.

gnage oral,sous serment,du

fonetionnaire du tribunal

dont la fonction est

diexpédier de tels documents,

ou par son affidavit recu

par un commissaire ou par

une autre personns autori-

sée & pecévoir les affidavits,

edit témoignage ou affidavit

devant énoncer que le document

a été expédié par la poste, a&

une date déterminée, 4 la per-

sonne auquelle il était adressé,

to et devant identifier une copies

, authentique de ce document, aeoe
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‘PREUVE. a

| pExrE | ot NOTES EXPLICATIVES'

77. (2) . Si la preuve est Liarticle 26(4) de 1a Lot sur

produite. sous forme la preuve au Canadas

dtaffidavit en conformité

du présent article, il n'est

" pas nécessaire de prouver la

qualité officielle de la

“personne souscrivant 1taffida-

vit, si ce rénseignement est

énioneé dans ,le corps de-

l'affidavit.

4

oee8e
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i PREUVE

TEXTE
/

LIENFANT PEUT ETRE DISPENSE DE
LA PRESTATION DE SERMENT

78.6 (1) Lorsque, dans une

procédure devant un tribunal

pour mineurs, un jeune

enfant qui est cité comme

témoin ne comprend pas, de

ltavis du juge, la nature

dtun serment, le témoignage

de cet enfant peut étre recu,

bien qu'il ne soit pas rendu

sous serment si, de liavis

du jue, cet enfant est doué

d'une intelligence suffisante

pour justifier la réception de

son témoignage, et s!il come

prend qu'il a le devoir de

dire la vérité.

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES

Voir ltarticle actuel.19(1) de

la Loi sur les jeunes aélin-

quants; disposition identique 4

Liarticle 16(1) de la Loi sur

la preuve au Canada o

Oe &
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PREUVE

TEXTE

LIENFANT PEUT ArRE DISPENSE DE
LA PRESTATION DE SERMENT

78. (2) Aucune cause ne peut

étre aécidée sur. ce seul

sémoignage , et il doit étre

corroboré par quelque autre

preuve pertinente.
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NOTES EXPLICATIVES

Le texte actuel de l'article

19(2) de la Loi sur les jeunes

aélinquants n'est pas reproduit

parce quiil renferme les mots

Suivants:

"nul ne doit 6tre déclaré

coupable",

Une telle expression n'est pas

adéquate étant donné qutelle

stappliquerait aux procés des

adultes dans les seuls cas ot

une déclaration de culpabilité

pourrait étre prononcée en vertu

de la nouvelle loi, Cela créerait

des difficultés a ltégard des

procédures intentées contre des

enfants et des adolescents,

puisque il ne peut y avoir de

déclaration de culpabilité dans.

de semblables cas. Le texte

de l'article 16(2) actuel de la

Loi sur la preuve au Canada

a 6té choisi de préférence, mot

pour mot.

e606.
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| PREUVE

| TEXTE a - NOTES EXPLICATIVES

196 Pour qu une dénonciation, Ce texte est une reproduction de

une sonmation, un mandat,- une» Liarticle 18.actuel de la Loi

déclaration de culpabilité, une sur les jeumes délinquants,

ordonnance ou autre piéce ou

document produit, émis ou

enregistré dans ume procédure

prise ou intentée en exécution

de la présente loi soit valide

il n'est pas nécessaire quiun

sceau y soit attaché ou apposé,

eoes
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80.

APPEL

TEXTE

(1) Le procureur général

ou un enfant ou adolescent

a L'égara de qui une décision

a 5té rendue par un juge

d'un tribunal pour mineurs,

peuvent inter jeter appel 4

la cour dtappel pour tout

motif’ comportant exclusive~
ment une question de droit,

ou, avec la permission de la

cour dtappel ou diu juge

de cette cour, pour tout

motif que ladite cour

estime un motif suffisant

d'appel,

NOTES EXPLICATIVES

La recommandation 60 porte ce

qui suit;

"La Couronne ainsi que lLiaccusé

devraient avoir le droit dien

appeler de plano, a la cour

dtappel, pour tout motif d'tappel

comportant une simple question

de droit et, avec autorisation

de la Cour d'appel, pour tout

autre motif jugé suffisant par

la Cour d'appel."

Dans les paragraphes 273 4 275,

le Gomité a expliqué quia son

avis les présentes dispositions

en matiére d'appel, contenues a

liarticle 37 de la loi actuelle,

étaient trop restrictives,. On

permet quiun appel soit inter-

jeté a un juge d'une Cour

supréme, qui, a sa discrétion,

peut refuser l'tautorisation

d'inter jeter appels il nty a

aucun appel de’ plano.

A titre de commentaire sur sa

propre recommandation au sujet

des questions dtappel, le

Comité a déclaré, a la fin du

paragraphe 275, ce qui suit;

oeeo
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TEX TH

(Suite)

- 207 ~

APPEL
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NOTES BXPLICATIVES:

"Ttadoption de la formule que

nous proposons permettrait de

trancher dtimportantes questions

de droit devant le seul tribmal

dont les jugements s'tappliquent

dans toute la province, Cela

contribuerait 4 slassurer que

le tribunal pour mineurs remplit

son réle propre:

liadministration d'un systéme

judiciaire individualisé,

conformément a la loi,"

Des dispositions spéciales en

matiére dtappel se trouvent dans

la Loi relative aux enquétes

sur les coalitions, qui est

également une loi pénale parti-

culiére, Les articles 31(2a),

(2b) et (2c) prévoient des

appels des ordonnances at inter-

diction.

Ltartiele 31(2a) statue sur les

appels au tribunal approprié

No.6 pour tout motif comportant

une question de droit ou, si la

permission d!inter jeter appel

est accordée par la cour auprés

de laquelle ltappel est inter je-

té dans les 21 jours du juge-

ment dont est appel ou dans le

délai prolongé qu'accorde, pour

9 0.08
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APPEL

TEXTE

(1) (Suite)

(2) Le procureur général ou

tout enfant ou adolescent au

sujet duquel une décision a

été rendue par un juge diun

tribunal pour mineurs peut en

appeler & la Cour supréme du

Canada dtune décision de la

cour dtappel sur toute

question dé droit au sujet

dé laquelle un juge de la

cour diappel est dissident

et, si l'autorisation

dtappel est accordée par

la Cour supréme du Canada,

sur toute autre question

de droit.

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES

des raisons spéciales, la cour

auprés de laquelle l'appel est

inter jeté ou un juge de ladite

cour, pour tout motif que ladite

cour estime un motif suffisant

d'tappel."

. Ce paragraphe s'inspire dans

une large mesure des disposi-

tions de l'article 597 et de

Liarticle 598 du Code criminel

en ce quia trait aux appels

& la Cour supréme du Canada

dans des causes instruites sur

actes d'taccusation,

e006
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APPEL

TEXTE

(3) Sous réserve du

paragraphe (1), les dispo-

sitions de la Partie XV111

du Code criminel s'tappliquent

mutatis mutandis aux appels

sous le régime du présent

article.

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

NOTES EXPLICATIVES

Le Comité nta formulé aucune

recommandation en ce qui

concerne la procédure en tne

tiére d'appel, La Partie XV111

du Code criminel traite des

"appels en ce qui concerne les

actes criminels,"

Ltarticle 37(1) de la loi

actuelle contient les mots

suivants:

",.6 @t les dispositions du

Code criminel relatives Aux

appels des déclarations de

culpabilité par voie de mise

en accusation s'appliquent

mutatis mutandis a cet appel,

sauf que ltappel doit étre

inter jeté a un juge de la Cour

supréme au lieu de 1l'étre a

la Cour dtappel, avec un

nouveau droit d'tappel & la

Cour d'tappel par permission

spéciale de cette Cour,"

Liarticle 31(2c) de la Loi

relative aux enquétes sur les

coalitions, dont il a été fait

‘mention ci-dessus, porte ce

qui suits

"Sous réserve des paragraphes

(2a) et (2b), les dispositions

de la Partie XV111 du Code

eriminel, stappliquent

mutatis mutandis aux appels

oeeoe
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(Suite)
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APPEL
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NOTES EXPLICATIVES

sous le régime du présent

article."

Cette disposition a été insérée

dans 1tavanteprojet préparé aux

fins atétude, Elie a 6té rédigée

en 1960 et elle constitue une

maniere plus récente d'taborder le

probléme que celle décrite a

Liarticle 37 de da Loi sur les

jeunes délingquants,

La Partie XV1li1 du Code criminel

comprend les articles 581 4 601.

On entrevoit une difficulté

possible; les articles compris

dans la Partie XV111 traitent

des "déclarations de culpabilité"

(voir article 592), et "des.

personnes déclarées coupables

d'un acte criminel" (voir

article 597; qui traite des appels

a la Cour supréme au Canada) 6.

En réalité, il n'a pas de

"déclarations de culpabilité"

sous le régime de la Loi concer=

nant les enfants et les adoles=

cents. Le jugement ou la sen=

tence du tribunal est qualifié

de "décision", et le tribunal

déclarerait l'enfant ou L'ados

lescent "transgresseur", "enfant

contrevenant", ou "adolescent

contrevenant",

oeea.
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| TEXTE - | sO NOTES EXPLICATIVES

80, (3) (Suite) - . oO ona considéré que cette

situation était prévue par

-llexpression "mutatis mutandis".

Voir l'article 81(2) du présent

avant-projet préparé pour fins
’

d'étude.

4
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EFFETS DE LA

TEXTE

EFFETS CIVILS DE LA DECISION

81. (1) Lorsqutil a été décidé

qutun enfant ou un adolescent

était un "transpresseur", un

"enfant contrevenant” ou un

"adolescent contrevenant", selon

le cas, on ne doit pas le

tenir pour coupable d'une

infraction criminellé aux fins

de déterminer stil a fait

liobjet dtune condamnation

antérieure ou stil se trouve

de quelque facon sujet 4 une

incapacité queleonque par suite

d'une condamnation pour in-

fraction criminelle, et il

peut répondre en conséquence

éoncernant les condamnations

antérieures. .

DECISION

NOTES EXPLICATIVES:

La reconmmandation 13 porte ce

qui suits:

"La loi devrait indiquer

clairement que le fait pour une

personne d'étre déclaréé un

“enfant contrevenant" ou un

"Jeune contrevenant" ne doit

pas étre considéré comme une

condamnation pour infraction

criminelle lorsqu'il stagit de

déterminer si une personne a

aéja été condamnée ou se trouve

de. quelque fagon sujette a une

incapacité quelconque par suite

d'une condamnation antérieure

pour infractions criminélles",.

La derniére phrase du paragraphs

150 du Rapport est exactement

la méme, sauf qu'elle commence

par les mots (version anglaise)

"The statute should make clear"

(alors que la recommandation 13.

disait "The law should make clear").

Le dernier membre de phrase de

la disposition en cause se Lit

ainsi qutil suits

"et il peut répondre en cons équen-

ce & toute enquéte concernant

ies condamnations antérieures" :

oe ed
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81. (1)

TEXTE

(Suite)

|
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EFFETS DE LA DECISION

NOTES EXPLICATIVES

ces mots ne font pas partie de

la recommandation. Cet article

et la disposition semblable

relative a l'apposition de

sceaux sur les dossiers (voir

ci-dessous) sont parfois critiqués

sous prétexte quielles donnent

lieu 4 un "mensonge légalisé",

qui place le législateur dans

ume situation embarrassante.

Dans un article intitulé "The

Expungement of Adjudication

Records of Juvenile and Adult .-

Offenders: A Problem of Status",

M. Aidan R. Gough s'exprime

ainsi, & la page 189 de son

article: |

"oo En félicitant le gouverneur

Rockefeller pour le veto quiil

a opposé au New-York Bill, ile

District Attorney de Manhattan

aurait déclaré que le bill ne

tenait pas compte de la réalité

puisquiil "permettait a une

personne de mentir au sujet de

ses démélés antérieurs avec

la loi,” Tl ntest pas facile

dtexprimer ces choses, mais le

mensonge légalisé, - du moins

de liavis du rédacteur de cas.

lignes =, semble étrecondamnable

$6¢ 060 ¢

005488



mE es

weiangeeeihrt @@ @& @ gt ef mm

Bl. (1)

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

» 21h =

4

EFFETS DE LA DECISION

NOTES EXPLICATIVES

& certains égards, méme si on

pevt prétendre que la fin

justifie les moyens.

En créant une fiction qui niest

pas nécessaire, on affaiblit

Liintégrité de la loi. Si on

ne fait que permettre au contre~

venant de nier sa faute, on lui

laisse toute la responsabilité:

si on restreint l'interrogatoire

& l'égard de la faute, on souligne

le véritable probléme, celui de

liattitude de la société"..

Lé présent article devrait étre

étudié en méme temps que liare

ticle 82, En réalité, ces deux

dispositions offrent deux solu-

tions au méme probléme. De

facon générale, il semble que

liarticle 82 soit préférable,

puisqulil ne comporte aucun

"mensonge légalisé", et puisques

selon les mots de Gough, "le

simple fait de permettre au

contrevenant de nier sa faute

lui laisse toute la responsabilité;

circonscrire l'interrogatoire a

liégard de sa faute place

l'accent sur le comportement

de la société, ctested-dire la

of il doit étre",

600.0
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EFFPETS DE LA DECISION

TEXTE

(1) (Suite)

(2) WNonobstant le paragraphe

(1), lorsqutil a 6&té décidé

quiun enfant ou un adoles«

cent était "wm transgresseur",

un "enfant contrevenant” ou un

"adolescent contrevenant" en

vertu de la présente loi, une

telle décision est censée étre

une condamnation lorsque les

dispositions du Code criminel

sont rendues applicables

mutatis mutandis a la

présente loi.

NOTES EXPLICATIVES

Liarticle 654 du Code criminel,

qui traite des incapacités civiles

des personnes déclarées coupables

de certaines infractions, est

une illustration de ce genre de

disposition insérée dans une loi

pénale,

Ltarticle 81 a évidemment une

application plus vaste que

ltarticle 82,

La procédure applicable aux

appels est celle que prévoit la

Partie XV111 du Code, etesteda
dire la procédure applicable aux

appels en matiére de condamnation

prononcée par voie de mise en

accusation. L'expression

"adéclaration de culpabilité" est,

cela va de soi, utilisée dans la

présente Partie.

Voir l'article 80(3) du présent

avant=-projet.

666
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EFFETS DE LA DECISION

TEATE NOTES EXPLICATIVES

EMPLOYEURS = INTERDICTION DE QUEST IONNER

82. (1) Il est illégal pour tout

employeur qui travaille a

Ltexéoution dium ouvrage ou 4

L'exploitation dtiune entrepri-

se ou affaire relevant de |

Liautorité législative du

Parlement du Canada ou dont

le travail concerne une telle

exécution ou exploitation,

d!interroger tout candidat a

un emploi, ou l'un de ses

répondants, sur toute question

concernant l'arrestation de ce

candidat a ltoccasion des

procédures engagées selon ja

présente loi, ou sur toute

autre question concernant cé

candidat relativement aux

procédures engagées en vertu

de la présente loi,

La recommandation Bh. qui

traite de cette question se

Lit ainsi qu'il suits

"On devrait interdire aux

employeurs qui sont sujets au

contréle du gouvernement

‘fédéral de demander a celui

qui postule un emploi si, au

cours de son enfance,il a

fait liobjet dtu jugement de

délinguance ,"

Le Gomité déclare au paragra-

phe 342, ce qui suites

"Si Lion croyait désirable de

ne pas nuire a une personne en

diminuant ses chances d!obtenir

un emploi a cause de son dossier

& la cour juvénile, il semble

bien que le reméde serait le

suivant:

il faudrait interdire 4 un

employeur dtinterroger un

candidat ou ses répondants sur

ce sujet. La loi a déja

ltexemple de la législation

sur la non-discrimination dans

liemploi, qui interdit les

questions relatives a la race

ou a la religion. Cependant,

il reste 4 savoir si une telle

interdiction dans une loi du

00 60
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EFFETS DE LA DECISION

TEXTE NOTES EXPLICATIVES

82. (1) (Suite) Parlement pourrait s'appliquer

selon la constitution aux em-

ployeurs qui ne relévent pas du

Parlement quant aux méthodes d'em-

ploi. Nous recommandons, en tout

cas, quiune telle législation soit

présentée par le Parlement

fédéral."

_Le Comité a ensuite exprimé

ltiavis qu'un tel probléme ne

saurait se régler par un

texte législatif., En rédigeant

cette disposition, on s'est

reporté au Code canadien du

Travail (Normes) , chapitre 36

de. 13-1) Elizabeth 11. Les

termes "employés" et "employeurs"

utilisés dans cette loi, sont.

définis de fagon générale aux

alinéas (ce) et (d) de l'article

(2)3 toutefois, l'article 3(1)

qui délimite le champs d'applie«

‘cation de la loi, se lit comme

suits

"La présente loi s'applique aux

employés et 4 l'égard des emplo-

yés dont le travail est 11é ou

rattaché & la mise en service de

quelque ouvra ge ,: entreprise ou,

-affaire du ressort législatif, du

eoe @
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EFFETS DE LA DECISTON

TEXTE NOTES EXPLICATIVES:

82. (1) (Suite) Parlement du Canada..."

Sous son aspect constitutionnel,

le Gode canadien du Travail

différe du présent projet de loi.

Comme le Code statue sur les

conditions de travail et non sur

le crime, la compétencedu .

Parlement est restreinte aux

ouvrages, entreprises et

affaires relevant de la

juridiction fédérale, Par contre,

le présent projet de loi se

rattache au droit criminel qui, en

vertu de la rubrique 27 de

l'article 91 de l'Acte de

Liamérique du Nord Britannique,

ressortit expressément au

Parlement.

Liarticle 82 définit une

infraction criminelle dans le

contexte d'une disposition

- diordre pénal et la réserve

proposée par le Gomité, insérée

dans l'article 82(1) de Lavante

projet aux fins dtétude,; ne

semble’ pas nécessaire et pourrait

étre omise. Liarticle 367(2) du

Code criminel, qui qualifie

dtinfraction le fait pour un.

employeur de refuser d'embaucher —

un membre d'un syndicat ouvrier,

8 ee
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EFFETS DE LA DECISION

TEXTE

(1) (Suite)

(2) Quiconque enfreint les

dispositions du présent

article est coupable dtune|

infraction punissable sur

déclaration sommaire de

culpabilité.

NOTES EXPLICATIVES

illustre ce point. . A cause de

la multiplicité des méthodes

diembauchage qu'il met en cause,

le probléme est extrémement

complexe, Un employeur jouit

habituellement du droit d'texiger

quiun postulant lui fournisse

des renseignements sur ses

antécédents académiques et

professionnels et ce dernier

est souvent prié d!indiquer les

endroits of il a travaillé ou

ebuaié: un postulant qui a été

contraint de fréquenter une

école de formation aurait

vpaisemblablement 4 révéler ce

détail en fournissant un tel état

de ses antécédents,

0.6 Go
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TEXTE

EMPREINTES -_DIGITALES ET

PHOTOGRAPHIES

cation des criminels ne.

stapplique pas a un enfant

ou & un adolescent qui est

moins que le juge ne

1'ordonne.

Be

83. (1) La loi sur l'indentifi= —

appréhendé par la police, 4 .
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DOSSIERS

NOTES EXPLICATIVES

Le Rapport ne renferme aucme

recommandation ni aucun détail

‘a ce sujet. Presque toutes les

lois américaines ou les lois

qui s'en sont inspirées, que

nous avons consultées, renferment

une disposition semblable a celle-ci.

Voici quelques exemples:

La Standard Family Court Act

Article 33 oesscee

"Sans le consentement du juge,

ni les empreintes digitales ni

une photographie de l'enfant

gardé en détention ne doivent

tre prises, sauf si la cause

est transférée pour que soit

entamées les. poursuites orimia

nelies"..

OREGON

419,585

"Ni les empreintes digitales ni

une photographie d'un enfant

garaé en détention a quelque fin

que ce soit sous le régime des.

dispositions 419 .k72 4 419.587

nie doivent é6tre prises sauf dans

les circonstances suivantes:

(1) avec le consentement du.

tribunal pour mineurs: ou

@ 6590
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TEXTE

(Suite)
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DOSSIERS

NOTES EXPLICATIVES

(2) jJorsque la cause de

‘ltenfant a até adéférée a
un tribunal qui entend les

causes obiminelles; ou

(3) lorsquium enfant a bbé
confPié a la garde légale

diune institution d'Etat."

Kansas Statutes Annotated —

Supplément_» 1965 - Juvenile

Code 38,815

"(f) Il est interdit de prendre

les empreintes digitales ou

une photographie d'un

enfant de moins de 18 ans,

détenu & quelque fin que ce

soit, sans le consentement

du juge du tribunal compée

tent; et si le juge le

permet, les empreintes ainsi

prises doivent étre versées -

a wun dossier civil et non a un

dossier eriminel."

e000
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DOSSIERS

TEXTE

(2) Le paragraphe (1) ne

s'applique pas lorsque le

juge stest dessaisi a

1 égard dtun adolescent en

conformité de l'article 53 de

la présente loi, ou lorsque le

procureur général ou liadoles-

cent 1ui-méme a demandé que le

procés ait lieu devant le

tribunal ordinaire en confor-

mite de l'article 52 de la

présente.loi.

NOTHS EXPLICATIVES

L'iobjet de cé paragraphe est

d'assujettir a toutes les

procédures applicables aux

causes ot sont impliqués des

adultes ltadolescent qui est jugé

devant un tribunal pour adultes.

Liarticle 27 du Code criminel,

toutefois, décréte que le procés

dtune personne de moins de 16 ans

doit se dérouler sans publicité.

(Get article devrait é6tre

modifié de facon a viser les

personnes de moins de 17 ans).

e066
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DOSSIERS

TEXTE

CONTENU DU DOSSIER

84. Le greffier du tribunal doit

conserver un dossier de chaque

cause, qui comprendra le mandat,

la sommation, la dénonciation, tout

rapport, tous avis, toutes trans =

eriptions et tous autrés documents

et piéces provenant du tribunal et

qui concernent les procédures

relatives a la cause,

NOTES EXPLICATIVES

En vertu d'tun paragraphe distinct,

le rapport préalable a la dispoe

sition fait maintenant partie du

dossier, selon la recommandation

applicable aux adultes dans les

"Proposals for Probation" présen-=

tées par la Canadian Corrections:

Association. En faisant en sorte

que le Rapport devienne une

partie du dossier, on espere le

rendre aussi confidentiel que le

dossier lui-méme:

voila ce que cherche & atteindre

la proposition,

Ces dispositions font done dans

une certaine mesure double emploi.

Liarticle 19.567 du statut de

1* Oregon exclut de semblables

rapports dans les termes suivants:

"40 mais a ltexclusion des

rapports et autres documents

relatifs aux antécédents ot au

pronostic concernant l'enfant",

Ge méme article énumére ce que

doit contenir les dossiers: |

"Le greffier du tribunal doit

tenir un dossier de chaque

affaire, qui doit comprendre les

gommations et autres prefs, la

pétition ainsi que tous les autres

6000
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DOSSIERS

TEXTE NOTES EXPLICATIVES

8h... (Suite) documents ayant un caractére de

plaidoyers, motions, ordonnances

du tribunal ou autres procédures

produites aupres du tribunal, ooo"

La recommandation 85 ainsi que

le paragraphe 33 traitent de la

question des dossiers des trie

bunaux pour mineurs, Voici le

texte de la recommandation 85:

"Les dossiers du tribunal pour

mineurs devraient étre mis 4 la

disposition des tribunaux pour

adultes lorsque ces derniers sont

appelés 4 statuer sur le cas d'un

individu qui, aprés avoir bbe

condamné par le tribunal pour

mineurs, a até par la suite

trouvé coupable d'une infraction

par le tribunal pour adultes."

Au paragraphe 313, le Comité a

étudié les divers aspects de la

question de savoir si un tribunal

pour mineurs devrait placer ses

dossiers & la disposition

dt employeurs éventuels et d'un

tribunals cependant, la. seule

recommandation qu'il ait faite a

cet égard est celle qui a été

citée ci-dessus, (Recommandation

85).

eeee
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DOSSTERS

NOTES EXPLICATIVES

Liarticle 57. du Code criminel

prévoit une méthode de prouver

les déclarations antérieures de

culpabilité, qui peuvent tre

établies soit par la production

d'un certificat ou par une

copie de la condamnation.

0000
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DOSSTERS

TEXTE

DOSSIERS = Confidentiel

85. Le dossier de chaque

cause demeurera séparé des -

dossiers des adultes et sera

soustrait a ltexamen du public;

il sera néanmoins accessible pour

examen & lienfant ou a ltadoles-

cent qui fait ltobjet du dossier, a

l'avocat ou aux parents ou au

tuteur de lienfant ou de ltadoles=

cent, a tout avocat nommé par le

procureur général, a tout autre

juge d'un tribunal pour mineurs

lors d'une décisiom subséquen~

te, ou A tout tribunal lors

d'une condamnation subséquente,

aux fins de procéder 4 une dispo~

sition ou de prononcer une sentence,

et, avec le consentement du juge,

AUK personnes, aux institutions
s 2

et organismes qui ont un légitime

intérét dens la surveillance ou

le traitement de ltenfant ou de

ltadolescent, ainsi qutaux persone

nes qui ont un légitime intérét

dans les travaux du tribunal,

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

NOTES EXPLICATIVES

La présente disposition nia

fait Lliobjet dtaucune recomman=

dation dans le Rapport. Si le

rapport préalable 4 la disposi-

tion doit étre considéré comme

une partie du dossier, il en

résultera une contradiction.

Tandis quiun autre article ne

rend ce document accessible &

l'enfant ou 4 l'adolescent. quia

la seule discrétion du juge,

Lliarticle en regard déclare que

ce méme document est de droit

accessible a lienfant ou 4a

“Liadolescent.

Dans la plupart des Lois

américaines et autres lois du

méme genre, le caractére confi-

dentiel des dossiers des tri-

bunaux pour mineurs a 6té liobjet

diun souci particulier.

Liarticle 33 de la Standard

Juvenile Court Act et de la

Standard Family Court Act porte

ce qui suit:

"Ges dossiers peuvent étre

examinés par les parties en

cause et par leurs avocats, par |

une institution ou une agence 4

la garde de laquelle un enfant a

oeo¢e €
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TEXTE

(Suite)
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DOSSIERS

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES

été confié, par un particulier

quia été nommé tuteur, et, si

le juge y consent, par des

personnes ayant un intérét

légitime dans les procédures

ainsi que, en conformité des

régles du tribunal ou dtune

ordonnance spéciale de celuieci,

par des personnes faisant des

recherches dans ce domaine, de

méme que par les personnes, les

institutions et les agences

ayant un intérét légitime dans la

protection, le bien-étre ou le

traitement de ltenfant",.

Liarticle 827 du California Code

est ainsi congcu:

"Une pétition produite dans une

procédure devant un tribunal

pour mineurs de méme que tout

rapport diun agent de surveillance

produit dans une cause semblable

ne peuvent étre consultés que par

le personnel du tribunal, le

mineur qui est visé par les procé=

dures, ses parents ou son tuteur,

les avocats représentant ces

parties, et les autres personnes

que le juge du tribunal pour

mineurs peut désigner",

ooney



~~

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur laccés 4 Hinformation

_ 228 —

DOSSIERS

TEXTE

DOSSIERS - Scellement

86. (1) Dans toute cause ot une

dénonciation a été regue par un

juge d'un tribunal pour mineurs a

L'égard de toute personne en vertu

de la ‘présente loi, cette personne

peut, cing ans ou plus apres que

la compétence du juge du tribunal

pour mineurs a pris fin & son

égard ou cing ans ou plus apres

que cette personne a été libérée

dtune cole de formation ch elle

a été placée 4 la suite de la

décision et de la disposition

relative » une dénonciation recue

par un juge diun tribunal pour

mineurs, présenter une motion

devant ce juge diun tribunal

pour mineurs demandant . que le

dossier relatif A son cas soit

scellé y compris les piéces du

tribunal, les piéces de son

arrestation et toutes autres piéces

confiées 4 la garde de fonction-

naires publics ou dtautres personnes,

ou dtorganismes, y compris les

organismes dtapplication- de la loi

qui, dtaprés les allégations de son

avis de.motion ont sous leur garde

de telles piéces.

NOTES EXPLICATIVES

Le présent article nia été

inséré ici qu'aux,. fins d'étude

Il ne serait pas nécessaire étant

donné l'article 85 qui traite du

caractere confidentiel des dossiers.

Aucune recommandation expresse ne

vise la destruction ou le

scellement des piéces. Le Comité,

au paragraphe 343, a fait quelques

commentaires, il est vrai, sur

L'opportunité d'interdire aux

employeurs éventuels l'acces des

dossiers des mineurs. Lors de la

rédaction du présent article, on

s'est reporté & l'article 781 de

California Juvenile Court Law. ‘La

premiere partie. de l'article 781,

qui. se compare a la disposition

reproduite en regard, est ainsi

congue: "Dans tous les cas ou une

requéte a été produite a un tribunal

pour mineurs demandant que soient

ouvertes des procédures pour

faire déclarer une personne enfant

a charge ou pupille du tribunal, |

ou dans tous les cas ou une

é

personne est sommee de

“e688
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TEXTE

(Suite )
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DOSSIERS:

NOTES EXPLICAT IVES:

comparaitre devant un agent de

surveillance ou est traduite

devant un tel agent en conformité

de l'article 626, cette personne,

ou ltagent de surveillance du

comté, peut, dés que cing années

se sont écoulées aprés que la

compétence du tribunal pour

mineurs a pris fin relativement

& cette personne, ou dans le casa

oTM aucune requéte nia 6té

produite, dés que cing années se

sont écoulées depuis que cette

personne a été sommée de compa-

raitre devant un agent de sure

veillance ou a 6té traduite

devant un tel agent en conformité

de ltarticle 626, demander au

tribunal que soient scellés les

dossiers, y compris les piéces

relatives a l'arrestation,

concernant cette personne qui

se trouvent en la garde du tribunal

pour mineurs et de l'agent de

surveillance et dtautres semblaa

bles agences, notamment les

services chargés de ltapplication

de la loi et les fonectionnaires

publics, qui, ainsi que le

prétend le requérant dans sa

requéte ont la garde de ces

dossiersTM,

aa oe
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DOSSIERS

DOSSIERS = Scellement

86. (2) Lorsqu'un juge d'un

tribunal pour mineurs regoit

un avis de motion en conformité

du paragraphe (1), il doit le

notifier au procureur de la

Couronne de la juridiction

territoriale ot il se trouve,

& un agent de surveillance et a

toute autre personne qui aétient

des preuves pertinentes en la

matiére et il doit fixer une date

pour l'audition de la motion aux

fins de déterminer si, depuis que

la compétence du tribunal a

L'égara de la personne qui a

présenté la motion a pris fin -,

ou depuis la libération de cette

derniére de l'école de formation,

elle a &té déclarée étre un

enfant contrevenant ou un

adolescent contrevenant au sens

de la présente loi, ou a été

condamnée pour quelque infraction

punissable sur acte d'accusation

ou sur déclaration sommaire de.

culpabilité en vertu de toute

autre loi, et si,.dans l'opinion

juge, elle a vécu dans le respect

de la loi.

NOTES EXPLICATIVES

La partie correspondante de

l'article 781 de la loi de la

Californie se lit ainsi qu'il

suit:

"Le tribunal doit adresser un

avis au procureur du ministére

Public représentant le comté,

et l'agent de surveillance de

ce comté peut alors, s'il n'est

pas le signataire, de

méme que ce procureur du

ministere Public ou cet agent

de surveillance ou l'un ou

l'autre de leurs adjoints ou

quelque autre personne possédant

des renseignements pertinents,

témoigner & l'audition de la

fosae
petition",

2.0.00
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DOSSIERS

TEXTE

DOSSIERS = Scellement

86. (2) Lorsqu'un juge d'un

tribunal pour mineurs regoit

un avis de motion en conformité

du paragraphe (1), il doit le

notifier au procureur de la

Couronne de la juridiction

territoriale ot il se trouve,

& un agent de surveillance et 4

toute autre personne qui aétient

des preuves pertinentes en la

matigre et il doit fixer une date

pour l'audition de la motion aux

fins de déterminer si, depuis que

la compétence du tribunal a

1'égard de la personne qui a

présenté la motion a pris fin

ou depuis la libération de cette

derniére de l'école de formation,

elle a &té déclarée 4tre un

enfant contrevenant ou un

adolescent contrevenant au sens

de la présente loi, ou a éte

condamnée pour quelqué infraction

punissable sur acte d’accusation

ou sur déclaration sommaire de

culpabilité en vertu de toute

autre loi, et si, dans l'opinion

juge, elle a vécu dans le respect

de la loi.

NOTES EXPLICATIVES

La partie correspondante de

ltarticle 781 de la loi de la

Californie se lit ainsi qu'il

suit:

"Le tribunal doit adresser un

avis au procureur du ministére

Public représentant le comté,

et l'iagent de surveillance de

ce comté peut alors, siil n'est

pas le signataire, de

meme que ce procureur du

ministere Public ou cet agent

de surveillance ou l'un ou

l'autre de leurs adjoints ou

quelque autre personne possédant

des renseignements pertinents,

témoigner & l'audition de la

pétition",

0.0.0 0
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DOSSIERS

TEXTE

DOSSIERS - Scellement

86. (3) Si, aprés une audition tenue

en conformité du paragraphe (2),

le juge du tribunal pour mineurs

est convaincu que la personne qui

a présenté la motion vit dans le

respect de la loi et s'est

réadaptée, le juge du tribynal

pour mineurs doit ordonner le

scellement de tous dossiers,

documents ou autres piéces

concernant cette personne, qui

sont sous-la garde du tribunal

pour mineurs, ainsi que de toutes

les autres pieces concernant

cette personne qui sont sous la

garde du tribunal pour mineurs,

ainsi que de toutes les autres

piéces concernant cette personne

qui sont sous la garde des autres

personnes, organismes et |

fonctionnaires nommés dans

ltordonnance.

NOTES EXPLICATIVES

La partie correspondante de

Liarticle 781 de la Loi de la

Californie se lit ainsi qu'il

suit: - a

"Si, apres l’audition, le

tribunal constate que depuis quia

pris fin cette compétence ou que

stest terminée cette action en

conformité de l'article 626, selon

le cas, il n'a pas bed déclaré

coupable d'un délit ni dime incanduite

impliquant une turpitude morale

et quiil a été réintégré dans la

societé a la satisfaction du

tribunal, le tribunal doit ordonner

le retrait de toutes pidces Lo

conviction, de tous documents, et

de toutes autres pieces concernant

la cause de cette personne, qui se

trouvent en la possession du

tribunal pour mineurs, y compris

le dossier du tribunal. pour

mineurs, les inscriptions au’

plumitif, les extraits de jugement,

de meme que tous les autres docu-

ments concernant cette cause qui

se trouvent en la possession

d'autres agences et d'autres

fonctionnaires qui peuvent @tre

nommés dans l‘tordonnance".
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DOSSIERS .

TEXTE NOTES EXPLICATIVES

DOSSIERS ~ Scellement

86. (4) Dés qu'une ordonnance a La partie correspondante de

été rendue en conformité du. l'article 781 de la loi'de la

paragraphe (3), les procddures . Californie-se.lit ainsi qutil

visées par 1'ordonnance sont — suit:

censées n'avoir. jamais existe, et "Par la suite, les procédures

La personne peut répondre en relatives a cette affaire sont

conséquence & toute demande de reputées navoir jamais éte

renseignement relative aux entamées, et cette personne

procedures qui ont fait ltobject “peut, dans toute enquéte relative

d'une ordonnance de scellement. aux événements au sujet desquels

le retrait des pieces a été

ordonné, répondre comme si de

telles procédures n'avaient

jamais été entamées". Au sujet

de l’expression "mensonge

légalisé" voir la note explicative

oe ee en regard de l'article 81, (1)‘du

présent avant-projet.
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DOSSIERS

TEXTE

DOSSTERS - Scellement

86 . (5) Le juge du tribunal pour

mineurs doit envoyer une copie

de l'ordonnance 4 chaque

personne,. organisme et fonce

tionnaire nommés dans l'tordon-

nance, et ces personnes,

organismes et fonctionnaires

doivent sceller les dossiers

quiils ont sous leur garde,

comme le leur en joint

l'tordonnance, et faire savoir

au tribunal qu'ils sty sont

conf ormés et ils doivent sceller

la copie de 1ltordonnance

qu'ils ont recue.

NOTES EXPLICATIVES

La partie correspondante de

liarticle 781 de la loi de la

Californie est ainsi congue:

"Ze tribunal doit adresser une

copie de ltordonnance a chaque

agence et a chaque fonctionnaire

qui est nommé, et cette agence

et ce fonctionnaire doivent

sceller les dossiers qui sont en

“la garde du tribunal ainsi que

le prescrit liordonnance, infore-

mer le tribumal quiil a été

donné suite a ces directives et

sceller alors la copie de

Ltordonnance du tribunal relative

au retrait des pieces que cette

agence ou ce fonctionnaire a

recue",

oo0 6
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DOSSTERS.

TEXTE

DOSSTIERS = Scellement

86. (6) Toute personne qui

recoit une ordonnance con-

formément au paragraphe (5)

peut é6tre déclarée coupable

dt outrage av. tribunal si elle

refuse ou omet de se conformer

a cette ordonnance dans un

aélai raisonnable apres liavoir

recue »

Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur I'accés a linformation

NOTES EXPLICATIVES

Liarticle 38-815(h) des

Kansas Statutes Annotated

(Supplément de 1965) décréte,

aprés avoir statuéTM sur

la destruction des piéces:;

" ,. et, Stil refuse ou omet de

le faire dans un délai raison»

nable aprés avoir recu une telle

ordonnance, il peut étre déclaré

coupable dtoutrage au tribunal

et puni en conséquence”,

La Loi de la Californie ne

renferme aucune disposition

relative a l'toutrage au

tribunal.
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DOSSIERS

TEXTE NOTES EXPLICATIVES

DOSSIERS =- Scellement

86. (7) La personne qui fait La partie correspondante de

mee Se

° : . 7
l'objet des dossiers scelles

Z .

conformément au présent article
x i

peut demander a une cour

f. ee ae a
supérieure de juridiction

criminelle 1'émission d'une

ordonnance pour qu'une personne

& Re ¢ : ¢ .

nommement designee soit

autorisée a consulter ‘les piéces

scellés en conformité du présent

article, et la cour ‘supérieure

de juridiction criminelle peut

-erdonner qu'il en soit ainsi, -

Sinon, ces dossiers ne peuvent

Aa

tre consultés.-

Liarticle 781 de la loi de la

Californie est ainsi rédigée:

"La personne dont traitent, les

pices scellées en conformité du

présent article peut demander au

tribunal supérieur de permettre

que des personnes nommées dans

la requéte consultent les

piéces, et le tribunal supérieur

peut ainsi l'ordonner. Sinon,

ces piéces ne peuvent 8tre

/
consultees".

Mr. Aidan R. Gough, dans son

article intitulé "The Expungement

of Adjudication Records of

Juvenile and Adult Offenders: A

Problem of Status" fait le

commentaire suivant:

"La loi décrete tout simplement

que la personne dont les dossiers

sont scellés peut, par la suite,

demander au tribunal d'accorder a

des personnes désignées dans la

requéte le droit de consulter ces

dossiers dans le but de compléter

les enquétes relatives aux emplois

d'une nature hautement confiden-

tielle.

@o0o09
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DOSSIERS

TEATE

DOSSIERS - scellement

86, (8) Une demande a une cour

supérieure de juridiction

criminelle faite en confor-

mité du paragraphe (7) doit

6tre faite de la maniére

indiquée par les régles de

cette cour.

NOTES EXPLICATIVES

Le scellement et la destruction des

dossiers sont étudiés par.Mr. Aidan

Re Gough, dans Liarticle mentionné

ciedessus, quia publié le

Washington University Law Quarterly,

(vol, 1966, n° 2, avril 1966,

page 147 a 190) et que le

Children's Bureau de Washington

a fait réimprimer,

Cette question est également

traitée aux pages 286 a 289 d'une

note parue dans la Columbia Law

Review de février 1967 (vol. 67,

n° 2), Il est intéressant de

noter les recommandations relatives

aux dossiers des tribunaux pour

mineurs que contient le Rapport
\

du Comité spécial de la Législature

d'Ontario chargé dtenguéter sur

les problémes de la jeunesse, paru

en mars 1967. En voici un extrait,

tiré de la page 273 du Rapport:

"Le Comité spécial recommande que:

2h8, L'utilisation des dossiers

des adolescents dans les trie

bunaux pour adultes devraient

étre réduits a un minimum

absolu, compatible avec le

principe selon lequel les ac-

cusations portées devant les

tribunaux pour mineurs

@oed
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DOSSIERS

TEXTE

( Suite)

29.

250.

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES.

ou les comparutions devant

ces tribunaux ne devrait pas

influencer le mécanisme

propre au prononcé d'une

sentence par les tribunaux

pour adultes...

Les dossiers des adolescents

ne devraient en aucune cire

Oe Qu@ waconstance 6tre montrés

maisons dtaffaire pour étre

consultés a des fins de

recrutement de personnel ou

de crédit, Toute personne

utilisant 4 de telles fins

ces renseignements devrait

6tre punissable par la loi.

Les dossiers des adolescents

devraient 6tre radiés lorsque

cing ans se sont écoulés

depuis la derniére faute du

délinguant" ,

Le Comité nia pas étudié les

diverses méthodes auxquelles on

peut recourir 4 cet égard,

@o0006
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RESTRICTION

TEXTE

INCARCERATION DANS DES INSTITUTIONS

87.

POUR ADULTES

(1) Sous réserve du paragraphe

(2) aucun enfant ou adoles-=

cent ne doit étre écroué dans

une institution pénale ou des

prisonniers adultes sont

adétenus.

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES

En cé qui concerne ce sujet,

le Rapport Fauteux a fait a la

page 27, le commentaire suivant:

"Jeunes délinquants -

Il est surprenant de constater

que, sous le régime des lois

qui existent actuellement au

Canada, une personne agée de

moins de 16 ans peut subir son

proces pour une infraction

criminelle devant un

tribunal pour adultes

et Stre condamnée a une longue

période d'temprisonnement dans

un pénitencier. Cela peut se

produire dans ntimporte laquel-

le des nombreuses régions ot

la Loi sur les jeunes délin-

quants ntest pas en vigueur,

Certains organismes provine

ciaux ont été autorisés en

vertu de la Loi sur les prisons

et les maisons de correction

& prendre certaines mesures

déterminées a l'tégard de cette

catégorie de délinquants, mais

la situation est, cependant,

loin d'étre satisfaisante, si

lton considére l'ensemble du

Canada, .
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a RESTRICTION

: TEXTE NOTES EXPLICATIVES

f 87. (1) (Suite) Le Rapport du commissaire des

Pénitenciers pour l'année finan-

etére terminée le 31 mars 1955

révéle que quatorze personnes

agées de moins de 16 ans ont été

admises dans les pénitenciers du=
Canada au cours de liannée en

= question, Le systéme pénal du

Canada permet cet état de choses,

Nous estimons qu!il faut sans délai

modifier la Loi de facon a4 ce

quiil ne soit pas permis de con-

damner une personne agée de moins

de 16 ans & 6tre détenue dans des

" ;
institutions pénitenciaires ot les

adultes sont enfermés et nous

ms\ . : , ’
faisons une recommandation en

conséquence"TM,

+ ; ; ‘ ,
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RESTRICTION

TEXTE

(2) Le paragraphe (1) ne

stapplique pas lorsqu'un

juge d'un tribunal pour

mineurs a rendu une ordon-

nance en conformité de

l'article 53(1)(a) de la

présente loi A l'égard d'un

adolescent de plus de

seize ans,

NOTES EXPLICATIVES

Le critére en ce qui concerne le

renvoi d'une affaire 4 un tribu-

nal pour adultes, tant pour le

procés que pour la sentence, doit

étre le fait que ltadolescent

niest pas apte a subir un traite-

ment dans une institution ot lton

admet les adolescents contrevenants, ou

le fait que ltadolescent en cause

devrait demevrer en détention

pendant uné période plus longue

que le délai que le tribunal pour

mineurs est autorisé a fixer au

moyen diune ordonnance.

(Recommandation 16).

Une telle critique implique que

Ltadolescent contrevenant ne peut @tre

détenu que dans une institution

destinée a des prisonniers adultes,

Le présent article ne tranche

pas la question des institutions

auxquelles doivent étre envoyés

les adolescents de moins de 16 ans

dont les cas ont été déférés a

un tribunal pour adultes tant a

Liégard du proces que de leur

sentence,

oooee
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88.

DROIT DE GARDE

TEXTE

Un parent nourricier ou toute

autre personne auprés desquels

un enfant ou un adolescent a

été placé par un juge d'un

tribunal pour. mineurs en vertu

des dispositions de la présente

loi a le droit dtexercer la

garde physique de ceb enfant

ou de cet adolescent et il a

le droit et le devoir dten

prendre soin, de le protéger,

de le former et de l'tinstruire,

d'assurer son bien-étre physie

que, mental et moral, sous

réserve des conditions et des

limitations que l'ordonnance

du juge du tribunal pour

mineurs peut contenir, et sous

réserve des droits et des

devoirs que conservent le peére

et la mere de cet enfant ou

de cet adolescent.

NOTES EXPLICATIVES:

Ce Comité nia fait aucune recome

mandation particuliére en ce qui

concerne les rapports: juridiques

entre un pére ou mére nourriciers

(foster parent), le tribunal et

les vrais parents; toutefois, il

reconnait qutil existe la un

probléme. Le paragraphe 309 du

Rapport y fait allusion en ces

termes:

"Le fait de placer un enfant dans

un foyer d'adoption ne fait pas

perdre aux parents leurs droits

de garde. Citest la raison pour

laquelle certaines organisations

qui dispensent des soins aux

enfants ont refusé d'taccepter

de jeunes délinquants qui leur

étaient envoyés par des tribue

nauz, Nous ne comprenons pas

pourquoi ces organisations |

adoptent une telle attitude,

car elles se chargent en effet

de prendre soin d'autres ene

fants sur lesquels elles n'ont

aucun droit de garde, nous

voulons parler des enfants morale=

ment abandonnés ou des enfants

a charge. Nous reconnaissons,

cependant, quiil

oo08@
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DROIT DE GARDE

NOTES EXPLICATIVES

peut y avoir des ambiguités dans

le texte qui traite des rapports

entre les parents adoptifs, le

tribunal et les parents de Liens

fant. Le texte des nouvelles lois

ne devrait plus comporter de

telles ambiguités."

Le Comité déclare que ces

ambiguités devraient étre

éliminées de toute nouvelle loi,

mais il ne donne aucune directive

a cet égard.

Tl y a lieu de se reporter a

Ltarticle 25 du Premier avant-=

projet de la Uniform Juvenile

Court Act, dont voici le textes:

"Droits et devoirs du gardien

légal, Un gardien, a4 qui le

tribunal en vertu de la présente

loi a attribué une garde légale,

a le droit diexercer la garde

physique de cet enfant et le

adroit et le devoir d'en prendre

soin, de le protéger, de le

former et de liinstruire et

diassurer son bien-6tre physique,

mental et moral: sous réserve des

conditions et des limitations que

liordonnance peut contenir, et |

des droits et des devoirs qui

demeurent attribués au pére ou

a la mére ou au tuteur de lienfant,"

e960



_—

a on om onet

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés a information

~ 23: -

RELATIONS JURIDIQUES=
TEXTE . _- NOTES EXPLICATIVES:

88. - (Suite) - La Standard Juvenile Court Act

de 1959 définit ainsi l'expression

“earde LégaleTM:

",... les rapports créés par le

décret du tribunal qui impose au

‘gardien la responsabilité physique

de lienfant et l'obligation de le

protéger, de le former et de le

‘discipliner et de lui fournir

lialimentation, le gite, 1l'édue

cation et les soins médicaux

ordinaires,le tout sujet aux

droits et responsabilités paren-

taux qui subsistent et qui sont

attribués au tuteur de la personne

en cause,"

08 8 ¢@
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RESPONSABILITE PECUNIAIRE DES MUNICIPALITES ET DES PARENTS

TEXTE

89. Chaque fois qu'un juge d'un

tribunal pour mineurs rend une

ordonnance en vertu de la présente

loi confiant un enfant ou un

adolescent a une institution, ou

plagant un enfant ou un adolescent

dans un foyer d'accueil, un foyer.

collectif ou un autre milieu

protecteur, lorsque, s'il avait

rendu cette ordonnance en conformité

de la législation sur le bien-€tre

des enfants de:la province dans

laquelle l'ordonnance est rendue, il

aurait pu rendre une ordonnance

enjoignant aux parents de cet enfant

ou de cet adolescent, ou a la munici-

palité dans laquelle réside cet enfant

ou cet adolescent de contribuer a.

ltentretien de cet enfant ou de cet

adolescent, il peut rendre une

ordonnance enjoignant aux parents de

cet enfant ou de cet adolescent ou &

‘ Qo s a 7 ,
la municipalite ott réside cet enfant

ou cet adolescent de contribuer a

ltentretien de cet enfant ou de

cet adolescent, selon les modalites

qu'il peut ordonner en conformité

des lois de cette province, et,

dans de telles circonstances, on

doit appliquer, » ces fins, les

dispositions et définitions perti-

nentes de la législation provinciale.

NOTES EXPLICATIVES

Lrarticle 20(2) de la Loi sur

les jeunes délinguants porte ce

qui suit:

"Dans chacun de ces cas, (il

stagit de mesures relatives a la

fagon de disposer de L'affaire)

la cour est autorisée a rendre

une ordonnance enjoignant aux

pere et mere de l'enfant ou au

pére ou B la mére ou la municipa-

1ité & laquelle il appartient de

verser pour son entretien telle

some que ta cour peut déterminer

et, lorsque cet ordre est donné ? a

la municipalité, cette dernivre

peut a l’occasion recouvrer des

pere et meré ou du pere ou de la

mere de l'enfant la somme ou les

sommes qu'elle a versées en.

exécution de cet ordre",

Cet article est de la compétence

du Parlement fédéral. (Voir

l'arrét Re: Dunne (1962),

page 595 des Rapports judiciaires

d'Ontario, décision rendue par

le juge Schatz, de la Haute Cour

d' Ontario).

Dans les paragraphes 337 a 339 du

Rapport, le Comité déclare que

l'article 20(2) a soulevé des

_problémes d'ordre administratif
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RESPONSABILITE PECUNIATRE DES MUNICIPALITES ET DES PARENTS

, ' TEXTE . | ‘NOTES EXPLICATIVES

89. (Suite) ; , -et de facgon générale stest

révélé moins satisfaisant que

les dispositions relatives au

paiement de cet ordre que

renferment les lois provinciales

de bien-étre social.

Le Comité @ recommandé ce qui

suite

"on devrait trouver un moyen ae |

quelconque rendant applicables

les dispositions de la législa-

tion provinciale engageant la

responsabilité financiére des

parents et des municipalités, |

chaque fois qutune ordonnance .

‘dtentretien aux termes de la loi

fédérale est rendue par le ‘

tribunal pour mineurs",

(Recommandation 83),
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D?ORDRE RELIGIEUXCONSIDERATIONS

TEXTE

(1) Aueun enfant protestant

auquel sont appliquées des

dispositions de la présente

loi, ne sera confié aux

soins d'une société catholi-

que d'aide & lienfance ni ne

sera placé dans wm foyer

constitué par une

famille catholique; et aucun

enfant catholique auquel sont

appliquées des dispositions

de la présente loi ne sera

eonfié aux soins d'une

société protestante dtaide a

ltenfance ni ne sera placé

dans un foyer

constitué par une famille

protestantes; mais le

présent article ne stapplique

pas au placement dtenfants

dans un foyer ou un refuge

temporaire pour enfants

établi sous l'tautorité d'une

loi de la province, ni, dans

une municipalité oi il nity a

qu'une seule société dtaide

a l'enfance, a cette société

dtaide a ltenfance,

Document disclosed under the Access to Information Act
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NOTES EXPLICATIVES

Ge texte reproduit liarticle 23

actuel de la Loi sur les jeunes

délinquants, On peut discuter

sur la question de savoir si la

loi devrait étre plus souple.

La Illinois Juvenile Court Act

porte ce gui suit:

Article 5=7, paragraphe (2)

"Rn plagant ainsi un enfant, le

tribunal doit, chaque fois que la

chose est possible, choisir une

personne ayant les mémes croyances

religieuses que l'adolescent en

cause ou un organisme privé

dirigé par des personnes appartee=

nant 4 la méme confession relieg

gieuse que l'iadolescent. En

outre, chaque fois que dtautres

solutions de placement sont

possibles, le tribunal doit

connaitre et considérer, autant

que les circonstances de chaque

cas ltiexigent, les vues et les

préférences de lLtadolescent."

La California Juvenile Court Law

est plus rigide; voici ce quion

y trouve:

"Tous les placements dans des

institutions ou dans des familles

particuliéres, que prévoit le

présent chapitre, doivent steffece

oooe
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CONSIDERATIONS DAORDRE. RELIGIBUX

TEXTE | oe NOTES EXPLICATIVES

90. (1) (Suite) tuer, dans la mesure o la chose

est possible, dans des insti-

tutions ou dans des familles ot

se pratique la méme croyance

religieuse que celle de la persone

ne ainsi placée ou que celle de

pére et mére ou dans des institue

tions qui offrent des possibilités

dtinstruction dans ces croyances

religieuses."

Le Rapport ne renferme aucune

recommandation 4 cet égard,.

90. (2) Si un enfant protestant

est confié aux soins d'une

société catholique dtaide a

ltenfance ou placé dans un

foyer dtaccueil constitué par

une famille catholique ou si un

enfant catholique est confié aux

soins d'une société protestante

dtaide 3 Lienfance ou placé

dans un foyer diacecveil constitué

par une famille protestante, con=

trairement aux dispositions du pré-

sent article, le tribunal doit, sur

demande présentée a cet effet par qui

que ce soit, rendre une ordonnance

aux fins de confier ou de placer

ltenfant conformément aux disposi-

tions du paragraphe (1). \
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CONSIDERATIONS D'ORDRE RELIGIEUX

PEXTE '- NOTES EXPLIGATIVES

(3) Aucun enfant dont la

religion est autre que la

religion protestante ou la

religion catholique ne sera

confié aux soins diune société

protestante dtaide a ltenfance

ni aux soins dtune société

catholique dtaide A ltenfance

ni ne sera placé dans un foyer

dtaccueil constitué par une

famille protestante ou par une

famille catholique que stil

ntexiste dans la municipalité

aucune société dtaide a

l'enfance ou aucune famille

convenable de la méme religion

que celle de Ltenfant ou de

sa famille, et, stil nty a

aucune société dtaide a

lienfance ou aucune famille

convenable de cette religion

aux soins desquelles cet enfant

puisse 6tre convenablement

confié, 1a disposition a adopter

& liégard de cet enfant est

laissée a la discrétion du

tribunal.
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INFRACTIONS A LA CIRCULATION

TEXTE

(1) Le lieutenant-gouverneur

en conseil d'une province

peut nommer une ou plusieurs

personnes ayant une expérience

appropriée et choisies parmi

les juges de paix ou les magise

trats pour agir soit a plein

temps, soit a temps partiel,

en tant que fonctionnaires

chargés de causes concernant

la circulation.

NOTES EXPLICATIVES

Le Comité a déclaré ceci: "le

premier point a faire admettre |

serait que, lorsque cela est

possible, les causes des mineurs

concernant la circulation, a

l'exception peut-étre de celles

gui niont pas trait a la conduite

dtun véhicule devraient étre

jugées par les tribunaux pour

mineurs ."

Le Comité ajoute que "dans les

agglomérations plus importantes,

ies tribunaux pour enfants

devraient pouvoir juger la plu-

part des contrevenants de la

susdite catégorie." Cependant

dans la recommandation 1h, le

Comité déclare que les infrac-

tions de routine devraient étre

traitées, conformément aux régles

de la cour, au cours diaudiences

distinctes présidées par des

fonctionnaires désignés sans ree

courir aux formalités prévues a

cette fin par la présente loi.

Sans le dire clairement, les mem-

bres du Comité envisagent, semble-~

teil, une situation quelque peu

analogue 4 celle qui découle de

la Loi de la Californie, savoir,

la nomination de fonctionnaires

oace
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INFRACTIONS A LA CIRCULATION

TEXTE OO NOTES EXPLICATIVES

91s (1) (Suite). ss: Chargés dé connaftre des

infractions concernant la

cireulation (California Juvenile

Court Law, article 3, ‘paragraphe

561 &.568). Le Comité est

diavis quien nonmant tin fonctions:

naire chargé de conhaitre de ces

infractions on libérerait les.

tribunaux pour mineurs diune.

t&che qui les éloigne de ses

fonctions essentielles.

(Paragraphs 15h),

29060
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INFRACTIONS, A LA CIRCULATION
TEXTE

92. Un fonctionnaire chargé de

ltaydition des causes concernant

: : oe a, 7 _
la circulation peut connaitre et

‘disposer de toutes causes ou un

enfant ou un adolescent est accusé

d'un acte. ou dtune omission, en

vertu d'une loi provinciale sur

la circulation routitre ou d'un

réglement municipal sur la circula-

tion, qui constitue une transgres-

sion aux termes de la présente loi.

Homes EXPLICATIVES

La loi dont ‘on propose L' adoption

établit une distinction, quant a

la gravité, entre les contraven-

tions et Les,transgréssions.

Certaines ' infractions aux lois

provinciales de circulation

devraient atre ‘des contraventions
a

prévues par ‘la présente loi et

qui, comme telles, devraient _

atre mentionnées dans une annexe ,

telle que la négligence au volant,

Ltobtention dtun permis de

conduire alors que le requérant

n'y‘a pas‘droit, ete. Toutes

les autres infractions aux

réglements de circulation prévues’

par les Codes routiers des.

provinces ‘ou par des. raglements

municipaux devraient ‘étre

considérées comme des transgres~

sions aux termes de ia présente

Loi, exemple: stationnement

aéfendu. seules les transgres-

sions devraient ressortir au |

fonctionnaire chargé dé connaitre _

des infractions aux réglements

de circulation.

000 8
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INFRACTIONS \ LA CIRCULATION

TEXTE NOTES EXPLICATIVES

93. Toute audition en conf ormité Selon le paragraphe 15) du

de l'article 92 doit étre tenue Rapport, il y aurait lieu de

selon les dispositions de la supprimer les formalités

législation provinciale lorsqutil stagit dtentendre des

en ce qui concerne les dénon- affaires de pure routine.

ciations, les sommations, la mise Liapplication des dispositions

en accusation, le plaidoyer et ‘tirées de la législation

la tenue de ltaudition en provinciale, au sujet de la

général, ' _procédure a suivre dans de

semblables cas, répondrait a

ce désir,

9600
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INFRACTIONS A LA

TEXTE

oh. A la suite d'une audition

en conformité de l'article 92,

lorsque l'enfant ou l'adolescent

avoue avoir commis la transgression

a la circulation qui Iui est reprochée

ou lorsqu!il a 6té constaté que

l'enfant ou l'tadolescent a en fait

commis une transgression a la

circulation, le fonctionnaire

chargé de ltaudition des causes

concernant la circulation peut

(a) véprimander l'enfant ou

liadolescent et sien

tenir 1d;

(b) ordonner qu'une dénon=_

ciation soit déposée

comme le prévoit

l'article 203 ou

(c) rendre une ou plusieurs

des ordonnances suivan-=

tes, selon ce que prévoit

la législation provinciale;

(i) assortir l'usage

d'une automobile de

restrictions 3
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CIRCULATION

NOTES EXPLICATIVES:

Voir la note explicative en

regard de ltarticle 61 ainsi que

le paragraphe 15), du Rapport.

Les faits peuvent révéler que le

défendeur devrait 6tre traité

comme une personne contrevenant ou

comme un transgresseur devant le

juge du tribunal pour mineurs,

auquel cas liaffaire devrait étre

déférée a un tribunal pour

mineurs .

Il est a noter que cet alinéa

donne a. un fonetionnaire chargé

de connaitre des infractions aux

réglements de circulation les

pouvoirs qui peuvent étre exercés

en vertu de la législation

provinciale,

Geoae
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INFRAcTIONS A LA CIRCULATION

TEXTE, a a NOTES EXPLICATIVES

(Suite)
suspendre ou annuler
le permis de conduire’

é

adjuger des points de

- démérite:

(iy) imposer une amende d!un
montant prévu par la loi

eréant la transgression,

mais en aucun cas cette

amiende ne doit dépasser.

oeo:
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INFRACTIONS A LA CIRCULATION

TEXTE

(1) Dans les cireonscriptions

territoriales ou il n'a pas été -

nommé de fonctionnaire -chargé

de. l'audition des--causes con-

cernant la circulation, -Le

juge du-tribunal pour mineurs,.

avec l'approbation du procureur

général, peut établir une régle

du tribunal enjoignant que

toutes les causes ou un enfant

ou un adolescent -est accusé _.

d'une transgression & la_

circulation qui. constitue une

transgression aux termes. de la-

présente loi, soient entendues:

par le tribunal ayant.

juridiction & 1'égard des.

adultes dans des cas semblables,

sous réserve des eonditions

suivantes,

(a) que le. tribunal ordinaire,.

avant d'entendre une

cause, notifie le fait au-

tribunal pour mineurs;

(b) que le tribunal pour mineurs

puisse ordonner qu'une

telle cause soit renvoyée.

devant Le.tribunal pour

mineurs pour toute procé~.
,

dure subsequente.

NOTES EXPLICATIVES

Cette disposition est une

adaptation de la Loi de

1l'Oregon faite ‘A la suite

d'une proposition du Comité

-(voir-les. paragraphes 153 et

154). La recommandation 14

souligne que certaines caté-

gories de cas devraient, dans

les circonstances appropriées,

@tre déférées aux tribunaux

ordinaires.

Cette recommandation déroge

au principe selon lequel les

tribunaux pour mineurs

. . . f in

devraient avoir autorite pour

, A . .
- connaitre des infractions

aux réglements de circulation

impliquant des adolescents,

sauf peut-8tre les causes qui

n'ont pas trait a la conduite

d'un véhicule. Selon le

Comité, cet écart ne se

justifie qu'a l'égard des

tribunaux pour mineurs desser-=

vant des régions peu peuplées.

Les articles 419.533 B 419.541

du chapitre 432 de 1959 des

Oregon Revised Statutes

constituent selon les mots du

Comité, "le modéle le plus

utile d'un texte législatif

qQoad
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INFRACPIONS A LA CIRCULATION

TEXTE NOTES EXPLICATIVES.

95. (1) (Suite) ‘définissant de facon générale la

compétence d'un tribunal pour

mineurs",

Ge paragraphe donne au juge dim

tribunal pour mineurs, lorsquiau |

7

=? an m7 = ean a
eun fonctionnaire chargé de

connaftre les infractions aux

réglements de circulation nta

été nommé, liautorité, sous

réserve de 1tapprobation du

procureur général , de promulguer

une régle de cour attribuant aux

tribunaux ordinaires la compé=

tence voulue pour juger les

causes des enfants et des adoles-= = ae me a Ce cents ayant commis quelque

transgression, clest-A-dire des

eas de routine tels que le

stationnement défendu, sans

comporter de négligence au volant,

ainsi que les causes ayant trait

& la conduite de véhicules autres

que des véhicules 4 moteur, Les

contraventions relatives aux régle-

ments de circulation continueront

d'tétre entendues par le tribunal

pour mineurs, L'objet de ce

paragraphe est de maintenir dans

des proportions raisonnables le

volume de travail confié aux

tribunaux pour mineurs dans les:

0008



2 a an a = qm

tQa@nig@gi @ &»
SB ap Gs Gm

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

» 257 = .

INFRACTIONS A LA CIRCULATION

TEXTE - Oo NOTES EXPLICATIVES

95, (1) (Suite) districts ot ceux-ci ne sont pas

organisés au point d'tavoir un

fonctionnaire chargé de connaitre

des infractions aux réglements de

circulation, comme ctest le cas

des tribunaux pour mineurs dans

les régions peu peuplées,.

0066.
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INFRACTIONS A LA CIRCULATION

TEXTE . NOTES EXPLICATIVES

95, (2) Lorsqu'un enfant ou uw

adolescent est poursuivi

devant un tribunal ordinaire

en conformité du présent

article, ce tribunal doit. | |

procéder en conformité des

dispositions de l'article 93

de la présente loi,. .: 1 é J ;
| : 95, (3) Lorsqutun juge dtu Dans les régions a4 faibles

tribunal pour mineurs est densités démographiques, un

i aussi un magistrat, rien au magistrat peut également Stre

: présent article ntest censé tenu dtappliquer la Loi sur

i empécher ce juge dtagir en les jeunes délinguants. Ce
i tant que juge d'un tribunal paragraphe prévoit que le juge |

ordinaire aux fins du ‘dtun tribunal pour mineurs peut

i présent article. _....._. eonnaitre des infractions aux

_ réglements de circulation

i commises par des mineurs, en s@
qualité de magistrat et dispene

se ainsi des formalités exigées

par la présente loi,

cooo
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JURIDICTION = ADULTES

TEXTE

(1) WNonobstant toute dispo-

sition du Code criminel ou

de toute autre loi du

Parlement du Canada,

lorsqu'un adulte est aceusé,

dans une dénonciation, d'une

infraction a ltarticle 157,

(157A), 186 ou 231 du Code

criminel,

(a) a Liégard d'un enfant

ou. dtun adolescent dont

il est le parent ou le

tuteurs

(b) a ltégard d'un enfant ou

atun adolescent auquel

il est apparenté et qui

vit dans le méme foyer

que luis ou |

(c) aA liégard d'un membre de

Sa famille ou de son

foyer, et qu'un enfant ou

un adolescent de cette

famille ou ce foyer en est

affecté,

cet adulte peut étre conduit

devant Le tribunal pour mineurs

pour qu'il soit statué sur son

cas comme il est prévu ci-aprés,

NOTES EXPLICATIVES

La Loi actuelle sur les

jeunes délinquants donne au

tribunal pour mineurs la

compétence nécessaire pour

connaitre les infractions.

suivantes commises par des

adultes:

(a) ence qui concerne le

proces

(i) le fait de contribuer

a faire d'un enfant un

délinquant (33)

(ii) lé fait atinduire un en-

fant a quitter la

maison (3)

vertu du Code criminel

devraient étre jugées

les infractions qui en

sommairement, lors-

quielles sont commises

& ltégard dtenfants

(35(1))3

(b) en ce qui concerne

l'ienquéte préliminaire:

(iv) les actes criminels

prévus par le Code

ecriminel lorsqu

‘sont commis relative-

‘ils

ment & des enfants

(35(1)).

ooo 6
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TEXT

96. (suite)

(2) Lorsqu'un adulte Les paragraphes 361 a& 37h ine

comparait devant le clusivement du rapport traitent

tribunal pour mineurs en de la compétence des tribunaux

conformité du paragraphe (1), pour mineurs en ce qui concerne

le tribunal pour mineurs les adultes, La recommandation

doit procéder a une instruc- 89 résume assez bien les vues du

tion sommaire de la dénoncia- comité 4 cet égard:

tion en conformité des dis- Recommandation 89

positions de la Partie XX1V "Lea législation fédérale se

du Gode criminel, rapportant 4 la juridiction des

cours juvéniles et familiales en

matiére d'infractions commises

par les adultes devrait étre

modifiée de facgon a permettre

96. (3) Lorsqu'um adulte est que certaines infractions de

JURIDICTION= ADULTES.

reconnu coupable de l'tin-

fraction dont il est

accusé, le tribunal pour

mineurs peut, compte tenu

des circonstances du cas,

de ltintérét de Ltenfant

ou de Liadolescent en

cause et des intéréts de

la justice, .

(a) suspendre le prononcé de

la sentence et ordonner

que l'accusé soit mis en

Liberté aprés avoir con-

tracté um engagement selon

la Formule 28 du Code criminel,

avec ou sans cautions,

NOTES EXPLICATIVES

peu de gravité commises par des

adultes soient jugées par ces

mémes tribunaux, La législation

devrait étre modifiée comme il

suits

(1) Le tribunal pour mineurs

et le tribunal des causes

familiales devraient avoir

juridiction sur certains

délits désignés, commis

dans les circonstances

suivantes:

(a) lorsque la victime du

délit est un enfant et

quiil existe des rela-

tions permanentes entre

ooos
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TEXTE

96. (Suite)

G3) (a)

(b)

(i) de ne. pas troubler

| la paix et dtavoir

‘une bonne conduite

pendant toute période

' durant laquelle ilest

‘laissé libre par le—
tribunals et

(ii). de comparaftre pour

_ sa sentence lorsqu!on

le lui demande pen-.

dant 1a période fixée,

‘en vertu du sous-

alinéa (i), lorsqu'il

“nla pas respecté son - (2)

engagement; ou

imposer.a l'accusé la

_sentence prévue par le

Gode criminel pour une.

infraction punissable

sur déclaration sommaire:

de culpabilité. 7 (3)

NOTES EXPLICATIVES

_ Lienfant et l'adulte

accusés .

(bd) lorsque le aélit a 6t6

commis par un membre de

la famille ou une per-

sonné rattachée 4 la

famille, aunpré judice.

“dtun autre membre de |

la famille et que legs

procédures qui en ré-

sultes peuvent avoir

des répercussions im-

portantes sur 1a vie

de l'enfant.

Le tribunal pour mineurs, ou

le tribunal des causés

familiales devrait, en

autant - que possible, avoir

pleine et entiére juridic+

tion dans les situations

ei-haut mentionnées,. -

Ltaccusé devrait avoir le

choix dtopter pour un procés

devant le tribunal pour

mineurs ou des causes

familiales ou devant les

tribunaux ordinaires de

juridiction pénale.. De

méme, le tribunal pour mireurs

Ccweo
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(4)

(6)

A
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NOTES EXPLICATIVES

ou celui des causes fami-

liales devrait avoir le

‘droit de :‘renvoyer

la cause devant les tribu-

naux ordinaires de juridic-

tion pénale,

On devrait reviser le Code

oriminel afin de déterminer

quels délits pourraient,

compte tenu des ‘conditions

ci-haut mentionnées, relever

de la compétence d'un

‘tribunal pour mineurs ou

causes familiales.

Le tribunal pour mineurs et

celui des causes familiales

devraient avoir le droit de

disposer d'une cause rele-

vant-de leur compétence par

_ltémission d'une ordonnance

prévoyant la libération

absolue ou conditionnelle

de ltaccusé, lorsqu'iune_

telle solution pourrait .

stavérer appropriée

(paragraphe 373)".

A quelques exceptions prés, la

législation proposée donnerait

suite aux recommandations du

comité .-

occe
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JURIDICTION -.ADULTES _

NOTES EXPLICATIVES

L'avant-projet reconnait le

principe dtune juridiction sur

les. adultes restreinte aux causes

ou.des relations de famille ou

‘des relations juridiques existent

' entre l'adulte accusé et l'en-

fant ou l'adolescent victime de

'1"infraction ou qui en subit les.

conséquences. Il donne également. .

. suite a la recommandation préco-

‘‘misant l'abolition de l'infrac=-_

tion de- contribution ala

délinquance. A cet égard, le

rapport n'indique pas clairement -

si le tribunal pour mineurs

devrait conserver sa juridiction

sur les adultes accusés d!infractions

en vertu du Code, qui équivalent

a lt infraction abolie de contribution”
\

a ia. déLinguance.

Toutefois, il aécoule Logiquement
dau. rapport, que | ies relations

“Permanentes entre 1L'enfant et.

Ltadulte accusé devraient servir

de baréme en matiére de compétence

des tribunaux pour mineurs, en ce

quis concerne les adultes.”

La portée de la recommandation au

-sujet de la compétence | des

tribunaux pour. mineurs de connattre

des infractions commises ; par les

aduites, qui impliquent des
.@ ° 0-0
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JURIDICTION - ADULTES

NOTES EXPLIGATIVES

rapports familiaux, a été consi=

dérablement restreinte dans la

Législation proposée. | Ltavant-

projet ne retient que trois. ~

infractions, alors que la |

recommandation en envisageait

sept.

Voici les infractions visées par

ltavant-pro jet: |

(1): 1a corruption dtenfants

(voir article 157 lequel,

selon le Comité, devrait

faire l'objet d'une nouvelle

rédaction en vue de le ren-

dre conforme au principe

de droit qui exige que les

dispositions des lois péna—

les jsoient rédigées avec

une clarté absolue,

Recommandation 88) ;

(2) Le refus de pourvoir

(article 186);

(3) les voies de fait

(article 231).

En plus de ce qui précéde, le

comité a considéré les infrac-

tions suivantes: |

(4) le fait pour un pére ou ume

| mére ou un tuteur de causer

le déflorement d'une fillette

(article 155); oO

O00

005540



Document disclosed under the Access to Information Act —
Document divulgué en vertu de la Loi sur Vaccés a l'information

- 265 -

JURIDICTION - ADULTES

TEXTE NOTES EXPLICATIVES

96. (Suite) (5) le fait pour le maitre

d'une maison de permettre

le déflorement

~ (article 156) 3

(6) le rapt d'une personne du

sexe féminin de moins de

seize ans (article 235);

(7) le rapt d'un enfant de moins

de quatorze ans (article 236);

(8) (article 717)

Le Comité estime que le tribunal

pour mineurs devrait étre

compétent pour connaftre de

certaines infractions moins

graves et les infractions

énumérées ci-dessus en seraient.

Il semble impropre de qualifier

"diinfractions moins graves" ce

quton a décrit au paragraphe 5,

6, et 7 ciedessus. Le Parlement

a fait connaitre son point de-

vue sur la gravité de ces

infractions en stipulant qu'elles

doivent étre poursuivies par

voie de mise en accusation et

punies par des emprisonnements de

quatorze ou de cing ans dans le

cas d'une infraction prévue au

paragraphe (h), de cing ans

dans le cas des infractions

prévues aux paragraphes(5) et (6)

et de dix ans dans le cas d'une

oocoo
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JURIDICTION - ADULTES

NOTES EXPLICATIVES

infraction prévue au paragraphe (7).

Par contre, on estime que les

infractions mentionnées aux

paragraphes (1) (2) et (3) peuvent

é6tre considérées comme "moins

graves", selon les circonstances,

Ltarticle 157, dans sa forme

actuelle, ne prévoit aucun autre

mode de poursuite, mais on |

estime qu'il devrait en prévoir,

étant donné la recommandation du

comité préconisant une peine

moins sévére et étant donné aussi

le fait que ce genre de conduite

qu'iinterdit l'article en question

peut é6tre, selon les circonstances,

plus ou moins offensant ou mauvais,

Liavanteprojet ne sé préoccupe pas

de l'article 717 du Code, puisque

le Parlement a déja adopté une

disposition en vertu de laquelle

le comportement envisagé par cet

article peut étre adéquatement

traité par le tribunal statuant

sur déclaration sommaire de

culpabilité, Il semble que le

principe fondamental sur lequel

se fondent les recommandations

du comité soit: les infractions

moins graves commises par les

adultes et impliquant des rapports

eoacos
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NOTHS EXPLICATIVES

de famille devraient étre

traitées d'une maniére non

punitive.

Ce principe est clairement

énoncé dans le passage suivant

cité par le comité et tiré du

mémoire soumis par la Canadian

Corrections Association:

"Le but.... quand cela semble

possible, est de restaurer

Ltharmonie dans les familles

en instruisant l'affaire dans

liambiance plus favorable du

tribunal pour mineurs.... Les

provinces qui ont des tribunaux

pour les causes familiales pren-

dront sans doute les mesures

pour que certaines de ces

accusations soient portées devant

ces tribunaux", (Paragraphe 367).

La législation proposée ne donne

pas suite 4 la recommandation du

comité préconisant qu'un défen-

deur adulte ait le droit de

choisir d'étre jugé par un trie-

bunal pour adulte, puisque

légiférer dans ce sens serait

contraire @ l'objet méme de la

disposition en cause qui tend

& protéger les intéréts de

l'enfant. Il est a noter quien

vertu de ltarticle 67 du Code

oooe
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JURIDICTION = ADULTES

TEXTE , NOTES EXPLICATIVES

96. (Suite) -eyiminel un magistrat posséde

une compétence absolue pour

connaitre d'un grand nombre

diactes criminels concernant

lesquels le défendeur ne peut

pas, par conséquent, demander

d'étre jugé par un jury ou par

un tribunal supérieur, Etant

donné les motifs mentionnés

ci=dessus, l'tavanteprojet donne

au tribunal pour mineurs une.

juridiction absolue sur les

infractions décrites au paragra-

phe 1. Liadulte accusé de liune

quelconque desdites infractions

peut étre amené devant le tribue

nal pour mineurs. Une fois

devant ce tribunal, l'accusé

peut 6tre jugé de facon sommaires

en dtautres termes, l'infraction

dont liaccusé est inculpé devient

ipso facto une infraction

punissable par déclaration

sommaire de culpabilité et doit

é6étre traitée conformément aux

dispositions de la Partie XX1V

du Gode criminel. Mais, selon

les circonstances de liespéce

révélées par la preuve quia

soumise la poursuite, = et stil

stagit dtune infraction punissa-

ple par voie de mise en accusation, =

le tribunal pour mineurs peut

décider de continuer les
90 e886
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JURIDICTION ~ MULTES |

TEXTE | NOTES EXPLICATIVES

96. (Suite) procédures.comme s'il s'agis-

sait d'une. enquéte préliminaire,

auquel cas-.l'accusé doit par la

suite étre mis en accusation

devant. un tribunal ordinaire.

(Voir. liarticle98 qui suit).

Dang Les cas qui intéressent

les adultes, le tribunal pour

-mineurs peut, comme tout autre

tribunal, soit déclarer l'accusé

coupable ou rejeter les dénon-

.¢iatiens.. Il n'est par consé=

quent pas donné suite & la

recommandation selon laquelle,

"le tribunal pour mineurs devrait

avoir Le pouvoir de disposer des

eas apprepriés en -prononcant une

erdonnanee pertant libération

absoiue ou conditionnelle d'un

délLinquant".

Au lieu de cela, on a adopté les

dispositions déja connues du

droit pénal. relatives au sursis.

On creit que la question qui a trait

a.la dispesition des cas sans

déclaration véritable de

-eulpabiLité devrait, en ce qui

eoncerne les adultes, faire

liebjet d'une tude en méme

-bemps que Le régime général des

eondamnations.
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- 270 =

JURIDICTION = ADULTES

TEXTE

(1) Lorsqutun juge de

tribunal pour mineurs

suspend le prononcé de la

sentence en conformité de

l'alinéa (a) du paragraphe

(3) de ltarticle 96, il peut

prescrire que Liengagement

comporte celles des conditions

Suivantes qui semblent appro»

priées 4 ltespéce:

(a) que ltaccusé ne vienne pas

au foyer et nientre pas

en rapports avec liautre

conjoint ni avec l'enfant

ou ltadolescent; .

(b) que Liaccusé s'tabstienne

dtavoir une conduite tendant

& faire du foyer un lieu

gui niest pas convenable

pour l'enfant ou ltadolescent;

(c) que Ltaccusé pourvoie aux

pesoins matériels du foyer:

(d) que l'accusé se présente

périodiquement, comme le

prescrit le juge, a un .

agent de surveillance ou

a une autre personne désignée

par le tribunal, et que

l'accusé soit soumis 4 la

surveillance de cette

personne.
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JURIDICTION. + ADULTES

_ TEXT NOTES EXPLICATIVES

97. (2) Les dispositions

de l'article 639 du Code

cpiminel s'appliquent

mutebis mutandis 4 m

sursis en conformité de

ltalinéa, (a) du paragraphe

(3) dé liarticle 96, et du

paragraphe (1) au présent

article,

‘9606 |
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. - 272 -

JURIDICTION = ADULTES: |

TEXTE = NOTES EXPLICATIVES

98. Lorsque, dans un Ge texte reproduit Ltarticle

procés en conformité. du 7 h69(1) du Gode criminel,.

paragraphe (2) de l'article 96,

ltinfraction- dont le prévenu est

accusé est un acte criminel et

‘pour mineurs que, pour une raison

quelconque, 1'inculpation devrait

étre poursuivie.suracte dlaccusa-

tion, le juge. peut, & tout. moment

avant que le prévenu ait commencé

sa défense, décider.de ne pas

juger et il doit, dés lors,

informer le prévenu de sa décision

et continuer les procédures a

titre d'enquéte préliminaire.

o06 6
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JURIDICTION ~ ADULTES

TEXTE a NOTES EXPLICATIVES
a

99. (1)_ Les dispositions du:

-Code eriminel qui fixent

an aélai pour entamer des

poursuites dans le cas

d'infraction au Code criminel

s'appliquent & toutes les

procédures en vertu des

articles de la présente loi

qui ont trait aux adultes.

99. (2) Les dispositions de la

Partie XXLV du. Code criminel

qui ont trait aux appels

s'appliquent & toute procé-~
1

dure en vertu de ces articles.

@oee
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(i)

ANNEXE "at

INFRACTIONS AU CODE CRIMINEL

| TEXTE

Infraction qui consiste 4.

amener ou tenter d'amener un

enfant a quitter une institue

tion, etc.

NOTES EXPLICATIVES:

Article 3h. de la Loi actuelle

sur les jeunes délinquants.

Le Comité n'a fait aucune

‘recommandation 4 l'égard de

cette disposition,

La disposition en cause nia pas

—~$6té6 reproduite dans le présent

avantapro jet de lois

De ltavis de ceux qui ont Stuaié

cet avanteprojet, ltinfraction

en cause devrait étre soit

retenue, soit éliminée, soit

prévue par le Code criminel,

“oa oe
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ANNEXE "a"

INFRACTIONS AU CODE CRIMINEL

. NOTES EXPLICATIVESTEATE

Avant-projet dtune revision de

ltarticle 157 du Gode criminel
us

157. - (1) Est coupable

(a) dtun acte criminel et

passible d'un emprisone

nement de deux ansj3 ou

(b) dtune infraction punis-

sable sur déclaration

sommaire de culpabilité

quiconque, 1a o& demeure un

enfant, participe a& un adul-

tére ou, en présence dtun

enfant, commet une indécence

par ses paroles, ses gestes

ou sa conduite, ou se livre

& Ltivrognerie habituelle

et, par 1a, met en danger

les moeurs de lLienfant,.

La disposition

infraction nia

em ceé sens que

participe a un
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relative a cette

pas été modifiée

quiconque

adultére, la ot

demeure un enfant, mettant ainsi

en danger les moeurs de l'enfant,

commet une infraction, Les mots

"rend la demeure impropre a la

présence de l'enfant” ont été

retranchés, puisque, prétend=t-on,

ils n'a joutent rien. Les mots

"immoralité sexuelle" ont été

remplacés par les mots "indécence

par ses paroles, ses gestes ou

sa conduite", L'expression

"ivrognerie habituelle" a été

retenue. Les mots "toute autre

forme de vice" ont 6té retranchés

parce qutils sont trop vagues,.

(La recommandation 88 propose

que l'article 157 soit modifié

en vue dien limiter la portée

et d'alléger la peine qui peut

6tre imposée). Toutes les

poursuites rapportées qui ont été

intentées sous le régime de

ltarticle 157 actuel ont 6té

oe¢o
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(iii)
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ANNEXE "A"

INFRACTIONS AU CODE CRIMINEL

TEXTE

(1) (Suite)

(2) Aucune procédure

visant une infraction

prévue par le présent

article ne doit étre

intentée aprés une

année 4 compter du

moment ot l'infraction

a. 6té commise.

NOTES EXPLICATIVES

fondées sur ltadultére ou sur

une conduite qu?on peut quae=

lifier d‘indécence,

En prévoyant les deux modes

possibles de procés, on a tenté

de donner suite a la recommanda-

tion visant l'allégement de la.

peine.

Ce paragraphe n'a subi aucune

modification.
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(iv)

ANNEXE "at

INFHACTIONS AU CODE CRIMINEL

TEXTE . NOTES EXPLICATIVES

(3) Aux fins du présent Lia€ge a 6té abaissé de 18 &

article, "enfant" désigne 17 ans par souci de conformité °

une personne qui est, ou avec L'age maximum prévu dans

qui semble 6tre, agée de le projet de revision de la Loi

moins de dix-sept ans $ sur les jeunes délinquants. I1

avait été porté de 16 4 18 ans

lors de la revision du Code

criminel en 1955,

(1) Aucune procédure ne Les mots "a moins qu'elle ne

doit &tre intentée sous le soit intentée par une société

régime du paragraphe (1) reconnue pour la protection de

sans le consentement du. lienfance, ou par un fonction=

procureur général, naire d'un tribunal pour enfants"

ont été omis afin de permettre

une vérification encore plus

stricte des poursuites intentées

sous le régime de cet article.

eoose
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(v)

INFRACTIONS AU CODE CRIMINEL

TEXTE NOTES EXPLICATIVES

PROJHT DE CREATION D'UNE NOUVELLE
INFRACTION:

" 157A 6 (D. Est coupable © Liarticle 157A du Code criminel
(a) dtum acte criminel | remplacerait l'article 33(1) ace

et passible d'un tuel de la Loi sur les jeunes

emprisonnement de délinquants qui prescrit une

deux ans} ou peine constituée par une amende

(b) dtune infraction maximun de $500 ou par un empri-

punissable sur décla- sonnement d'au plus 2 ans ou a

ration sommaire de La fois ltamende et 1 emprison=

culpabilité — nement,. Selon l'article 33,

toute ‘personne qui, étant Ltadulte. qui contribue & un

Agée de dix«huit ans ou délit commet we infraction

plus, conseille a un punissable sur déclaration some

enfant ou 4 un adolescent - - maire de culpabilité dont Ltins-

de commettre une contrae truction ressortit a la fois a un

vention ou l'aide ou tribunal pour mineurs ou a un

l'encourage a le faire. magistrat.

Selon le texte proposé,

les tribunaux criminels ordinaires

ont juridiction pour connaitremH eH He wee we S&S ee EF F&F &
de ce genre diinfraction, sauf

lorsque Ltinfraction a été commise

par un parent adulte, auquel cas

ltaccusé doit étre amené devant ls

tribunal pour mineurs. En de

pareilles circonstances, le

tribunal pour mineurs pourrait

connaitre de l'infraction punissa-

ble sur déclaration sommaire de

culpabilité ou ordonner que l'ace

cusé soit jugé par voie de mise en

eeno.
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TEXTE

(Suite)
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ANNEXE "al

“ENFRACTIONS AU CODE GRIMINEL
NOTES EXPLICATIVES

accusation devant les tribunaux

ordinaires.

Dans la pratique, la suppression

de liarticle 33 de la Loi sur

les jeunes délinquants aurait

pour résultat quiun nombre moins

considérable de causes concernant

les adultes seraient entendues

devant les tribunaux pour

mineurs.

-La critére applicable en l'espeéce

serait le maintien des rapports

entre l'adulte incriminé et

Ltenfant. Un tel critére permet-

trait ae rechercher avant tout,

en statuant sur une cause de ce

genre, le Bien de l'enfant et

non de contrecarrer ce que le

tribunal pour mineurs peut tenter

dtaccomplir pour lienfant. La

plupart des causes rapportées ,

qui ont 6té entendues sous le

régime de liarticle 33, ont

trait a des relations sexuelles

avec un "enfant". De telles

causes ne seraient plus dorénavant

entendues par un tribunal pour

mineurs,.

e@oeeeo



1

(vii)

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

ANNEXE Wy i

INFRACTIONS AU CODE CRIMINEL

TEXT

157A. (1) (Suite)

157k. (2) Aux fins du présent

, article, "contravention"

aésigne une faute telle

quelle est définie dans la.

Loi sur les enfants et les.

adolescents et comprend une

transgression telle quelle est

définie dans cetté loi.

NOTES EXPLICATIVES

Un adulte ne serait poursuivi

devant un tribunal pour mineurs que

s'il se trouve dans une situation

ou ses rapports avec l'enfant

doivent se poursuivre, clestude

dire s'il partage avec Lienfant

le méme toit et s?il comet

une infraction prévue aux

articles, 157 (corruption d'enfant),

186 (obligation de pourvoir le

nécessaire), 231 (voies de fait),

ou 157A (le fait dtaider on

d'encourager un enfant a commettre

une contravention).

Le fait de conseiller, d'taider ou

d'encourager un adolescent a

commettre une infraction est

l'objet d'une mention particus

liéré dans cet articles cette

insistance est peutestre super-

flue étant donné le texte de

Liarticle 21 du Code criminel.
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(viii)

ANNEXE "pi

TEXTE NOTES EXPLICATIVES

Le Comité a préconisé, dans sa

recommandation 26 ainsi que

dans le paragraphe 186 de son

Rapport, que toute jeune personne,

une fois libérée d'une institue

tion, devrait "8tre soumise a la

juridiction du tribunal pour

mineurs pendant une période

allant jusqu'a deux ans, au

cours de laquelie le tribunal

pourrait exiger quielle obser-

ve certaines régies de conduite

et qutelle se présente 4 l'occa-

sion devant un agent de surveile-

lance ou toute autre personne

désignée”.,

La reconmmandation 82 et les

paragraphes 335 et 336 du

Rapport font état de l'aide

post=pénale et proposent que la

responsabilité a cet égard soit

attribuée a liagent de surveil-

lance; l'aide postepénale devrait

en outre étre "assujettie 4 la

direction et au contréle du tribue

nal pour mineurs", Cette aide

post=pénale, a-t-on également

recommandé, devrait 6tre obli-

gatoire. En diautres termes,

le Gomité a recommandé que le

Parlement fédéral légifére au
oeeet
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(ix)

ANNEXE "Bit

AIDE POST-PENALE

TEXTE . NOTES EXPLICATIVES

oe sujet de "l'aide post-pénale".

Dans le mémoire présenté par

certains juges des tribunaux

pour mineurs de la province

a'Ontario a la Conférence de

Couchiching, on reléve en regard

de la recommandation 26 la

mention suivante: "non approuvée".

Au sujet de la recommandation

82, le mémoire déclare ce qui

suits

"Ttaide postepénale constitue uw

besoin urgent tant pour le jeune

délinquant que pour les parents.

La responsabilité en cette

matiére devrait incomber aux

Services des maisons de

correction".

A ltheure actuelle, liavante

projet ne renferme aucune dispoe

sition concernant le rdle que

doit jouer le tribunal pour

mineurs dans le domaine de

"liaide postepénale"., Il y

aurait lieu d'étudier davantage

Ltopportunité de légiférer a cet

égard et .au cas ou on estimerait

devoir modifier la Loi fédérale

en ce sens, de déterminer les

aspects particuliers sur lesquels

doit porter la nouvelle

législation.
@ece
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ANNEXE "c"

COMITES DU TRIBUNAL POUR MINEURS

NOTES EXPLICATIVES:

Liarticle 27 de la Loi actuelle

_ prévoit liétablissement de ~

Comités des tribunaux pour

mineurs, dont les fonctions sont

énoncées & ltarticle 28.

La recommandation 5 du Rapport

propose de supprimer de la Loi

fédéraie ces dispositions, sauf

dans la mesure ot elles ont

trait a la procédure,

La recommandation li) voudrait

quion précise davantage le réle

des comités de ce genre, qui ont

deux fonctions, savoir: ils

servent d'iagents de liaison

entre le tribunal pour mineurs

et la société et ils constituent

une sauvegarde, Au paragraphe

232 du Rapport, le Comité a

déclaré ce qui suit:

"Le rOle de ‘chien de garde ou

de sentinelle! nous parait étre

la fonetion propre quiun Comité

de tribunal pour mineurs doit

pemplir",

Au paragraphe 235, le Comité

_traite de questions qui relévent

strictement de la juridiction

fédérale, notamment les questions

de procédure, comme "le droit

e@ecoes
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(xi)

ANNEXE "cTM

COMITES DU TRIBUNAL POUR MINEURS:

TEXTE | NOTES EXPLICATIVES

des membres du Comité d'étre

présents aux auditions du

tribunal pour mineurs",

Lors de la Conférence de

Couchiching sur la Justice et

les adolescents, tenue en avril

1967, le groupe "B" (chargé

diétudier les questions

relatives au "tribunal") a

étudié la recommandation hh.

L'opinion générale semblait

dtaccord avec le réle dtagent

de liaison que doivent remplir

ces comités, mais non avec les

fonctions de "chien de garde”

quion veut leur attribuer.

Si les dispositions proposées

relatives a4 liadmission dans les

salles d'audience d’un nombre

limité de représentants de la

presse sont incorporées dans

notre législation, le réle de

"sentinelle" n'est plus nécessai-

re, Les articles 525 et 526 de

la California Juvenile Court Law

prévoient l'iexistence des comités

des tribunaux pour mineurs de la

Californie. Leurs fonctions,

qui sont décrites 4 l'article

529, ressemblent grandement 4

célles que remplit le grand jury

en Ontarios elles comprenneént

@o#6
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(xii)

ANNEXE "oc"

7

GOMITES DU TRIBUNAL POUR MINEURS

TEXTE NOTES EXPLICATIVES

Lt inspection des institutions

administrées par liEtat parmi

lesquelles se situent les prisons

ou les maisons de détention ou

sont détenus des adolescents, et

la publication de rapports a leur

sujet. Le rdle de ces comités

consiste généralement a "faire

enquéte sur liapplication de la

Loi relative aux tribunaux pour

mineurs dans ie comté ou la

région qu’ils desservent,"

Aux pages 19 et 20 de “An Interim

Report and Recommendations on

Co-ordination of Government and

Community Resources in the

TREATMENT OF JUVENILE DELINQUENCY

for Rural British Golumbia", de

C.W. Gorby (1963), il est ques-

tion de l'utilisation de comités

des tribunaux pour mineurs. Le

compte rendu dans ce Rapport de

Lliutilisation de tels comités

suggérerait quia certaines occae

sions un juge de tribunal pour

mineurs pourrait trouver pratique

le droit de constituer et de

convoquer un tel comité.
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(xiii)

ANNEXE "Cc"

COMITES DU TRIBUNAL POUR MINEURS

TEXTE NOTES EXPLICATIVES

. Le projet ne comporte aucune dis-

position au sujet des comités

des tribunaux pour mineurs., La

mention spéciale faite par le

Comité a l'effet que les droits

des membres d'un Comité d?un

tribunal pour mineurs d'étre

présents aux auditions du trie

bunal pour mineurs constitueraient

normalement un sujet relevant de

la législation fédérale est

traitée dans l'article du projet

qui stintitule "auditions",

article qui prévoit que "doivent

6tre admises les personnes qui,

de l'avis du juge, ont un intérét

direct a l'affaire ou aux travaux

du tribunal", En fait, diaprés

le texte actuel, ce "droit®

diétre présent est laissé & la

discrétion du juge.

Si L'iopinion générale des persone

nes qui étudient le présent

projet est quiil devrait y avoir

une législation fédérale au sujet

des comités des tribunaux pour

mineurs, il faudra réétudier la

question.
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(xiv)

7

SUPPRESSION DES DESIGNATIONS "TRANSGRESSEUR",
"ENFANT CONTREVENANT" ET “ADOLESCENT CONTREVENANT®

TEXTE NOTES EXPLICATIVES

Le présent projet d'étude a

suivi les recommandations conte=-

nues dans le Rapport a l'effet

que la désignation "jeune

aélinquantTM soit remplacée par

les désignations "transgresseur",

"enfant contrevenant”, et

"adolescent contrevenant", selon

le cas, (Il n'y aurait plus une

infraction de délinquance, et un

enfant ou um adolescent qui a

commis une infraction mineure ou

une contravention, selor les

définitions de la Loi, serait

désigné en conséquence par les

expressions "transgresseur",

"enfant contrevenant" ou "adolescent

contrevenant'),

Il apparait quiil n'existe aucun

motif impérieux de conserver ces

désignations, étant donné qu'elles

niajoutent pas grand chose a la

structure de la Loi. Une

personne déclarée coupable de

vol en vertu du Code criminel

n'est pas appelée "volew" par le

Code, et une personne qui est

déclarée coupable de viol n'est

pas elle non plus appelée "auteur

dium viol", pas plus qu'il n'y a,

dans le Code, de désignation

‘générale telles que “contrevenant"

ou "criminel", Nous proposons
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(xv)
@

SUPPRESSION DES DESIGNATIONS "TRANSGRESSEUR"
"ENFANT CONTREVENANT" ET "ADOLESCENT CONTREVENANT"

TEXTE NOTES EXPLICATIVES

. que l'on considére la possibilité

d'tabandonner les désignations

"transegresseur", "enfant contreve=

nant" et "adolescent contrevenant”",

Au lieu de cela on pourrait faire,

la ot cela est nécessaire dans

la Loi, des distinctions grace

a des expressions comme "un

enfant qui a été reconnu comme

étant liauteur d'une "transgression"

ou "un adolescent qui a 6té

reconnu comme étant l'auteur d'une

contravention", etc. Dans

l'ensemble, il semblerait que

ltabandon des qualifications ou

désignations soit un pas de

plus dans la voie de la suppres-

Sion des termes infamants.
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FORMULE 1

(article 9)

Ordonnance de renvoi a wun tribunal pour mineurs

GANADA ©
Province de

(circonscription territoriale)

Attendu que A.B. de

cieaprés appelé le défendeur a été amené devant moi sous

L'inculpation suivante (énoncer la contravention telle que

liénonce la dénonciation) :

Attendu que le défendeur est ou semble 6tre agé de plus de
seize ans et de moins de dix-huit ans:

Et attéendu quiil appert au tribunal que ltintérét dudit

défendeur et celui de la collectivité l'exigents

AK ces causes, je soussigné juge (ou magistrat) de la cour
des poursuites sommaires, ordonne que ledit A.B.
soit amené devant le tribunal pour mineurs, en conformité de

liarticle 9 de la Loi sur les enfants et les adolescents.

FATT et signé par moi ce jour de 19
a

Juge (ou magistrat)

dans et pour

g
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FORMULE 2

(article 20)

Dénonciation

CANADA ~~
Province de

(circonscription territoriale)

Les présentes constituent la dénonciation de C.D.,
de- ‘(Profession ou occupation) ,
ci-aprés appelé le _dénonciateur.

Le dénonciateur déclare que (si le dénonciateur n'a pas eu

persorinellement connaissance de la contravention ou de la
transgression, indiquer qu'il a des motifs raisonnables et

probables de croire et quiil croit quielle a été conmise), et
indiquer la contravention (ou une transgression) aux

termes de la Loi sur ies enfants et les adolescents.

Te’ dénonciateur ajoute que jedit A.B. se trouve; ou que lion
croit que ledit A.B. se trouve (ou réside ou que lion croit

quiil réside) dans ia circonscription judiciaire ci-dessus
mentionnée «

Assermenté devant — moi
ce . jour de

en lian de grace
a .

Signature du denonciateur

Juge du tribunal pour mineurs
dans et pour
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FORMULE 3

{article 21)

Sommation

CANADA

Province de

(Circonscription territoriale)

.

Az A.B., de (profession ou oceupation) :

“ATTENDU que j'ai regu ce jour une dénonciation a lteffet que vous,
enfant (ou adolescent) aux termes de la Loi sur les enfants et, les

adolescents, (indiquer 1tinfraction comme dans la dénonciation

A ces causes, les présentes vous en joignent, au nom de Sa Ma jesté,
de comparaitre devant moi le jour de » en L'an
de gréce 19 , a heures (du matin ou de ltaprés-midi) ».
au tribunal pour mineurs (indiquer liadresse du tribunal), pour

répondre a ladite dénonciation et tre traité selon la loi.

_ EN OUTRE, je vous fais connattre par les présentes que vous avez
le droit d'étre représenté et aidé par un avocat de votre choix

inscrit au-Barreau de cette province,

Fait ce. jour de ~~ Lian de grace
7 a .

Juge du tribunal pour mineurs:

dans et pour
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FORMULE ht

(article 22)

Mandat dtarrestation

CANADA ~~
Province de”

(circonscription territoriale)

e rm

Aux agents de la paix de (circonscription territoriale) ;

Attendu que j'ai recu ce jour une dénonciation a lieffet que
A.B., enfant (ou.adolescent) aux termes de la Loi sur-.les enfants

et. les adolescents. .

“"(indiquer l!infraction comme dans la dénonciation) commettant de

ce fait une contravention (ou une transgression, selon le cas) aux termes
de la Loi sur les enfants et les adolescents,

Kk ces.causes, les présentes ont pour objet de vous enjoindre,
au nom de Sa-Majesté, dtarréter immédiatement ledit A.B. et de
liamener sur-le-champ devant. moi (ou un autre juge de la méme
circonscription judiciaire) afin qu'il réponde a4 cette dénonciation
et soit traité selon la loi. n "

e jour de en l'an de grace

Juge du tribunal pour mineurs
dans et pour
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FORMULE 5

(article 23)

Mandat en cas de désobéissance a une sommation ou
dtimpossibilité de la signifier

CANADA ~

Province de .

(cireonscription territoriale)

Aux agents de la paix de (circonscription territoriale) :

Attendu que le jour de en ltan de grace

» une dénonciation a été regue par - :

» juge du tribunal pour mineurs, a lieffet que,

dans >» de , combé (ou district) de 9
‘le jour de >» en ltan de grace
A-B., énfant (ou adolescent) aux termes de la Loi-sur les enfants et les
adolescents (indiquer l'infraction) commettant de ce fait une contraven--

tion -(ou une transgression, selon le cas} aux termes de la Loi sur les
enfants et les adolescents;

Attendu qu'tune sommation a été adressée audit A.B. lui ordonnant,
au nom de Sa Ma jesté, de comparaitre le jour de
én ltan de _grace > as heures (du matin ou de liaprés-

midi), a , » devant moi pour répondre a ladite
inculpation et étre traité selon la lois

Et attendu quiil appert (Xx ou Sr ds

‘A ces causes, les présentes ont pour objet de vous enjoindre, au
nom de Sa Majesté, diarréter immédiatement ledit A.B. et de l'amener

sur-le=champ devant moi,.afin qutil réponde a cette dénonciation et

soit traité selon la loi. -

Fait jour de en lian de grace 19 ,

. a

Juge du tribunal pour mineurs

dans et pour

x que ledit A.B. nia pas comparu aux temps et lieu indiqués dans

ladite sonmation-et quiil a 6té prouvé que la sommation lui a
été dtment significe. - °

ea que ladite sommation ne peut 6tre signifiée audit A.B.

005569



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

“FORMULE 6

(article 25)

,

Visa du mandat

CANADA . .
Province de :

(circonscription territoriale) |

conf ormément & la demande qui mta été soumise ce jour, j'autorise
par les présentes ltexécution du présent mandat dans ladite-

(circonscription judiciaire).

pait: ce jour de ' - en Lltan de gréce
19 4 @ - mS

Juge du tribunal pour mineurs

dans et pour
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FORMULE 7= as
(article 26)

Avis aux parents

CANADA ~~

Province de>

(circonscription territoriale)

A'O.D. (ajouter autant de noms qu?il est nécessaire en
l'occurence ) de 2 -

/ Attendu qutil a 6té déclaré devant moi que vous &tes le parent
(ou tuteur, selon le cas) (s'il stagit d'un des deux parents,

indiquez lequel) de A.B., enfant (ou adolescent) aux termes de la
Loi sur les enfants et les adolescents 3

‘A ces causes, les présentes ont pour objet de vous aviser
que &

= am GF
En outre que ledit A.B. a le droit diétre représenté devant le

tribunal par un avocat. -s-

Je vous enjoins par les présentes de comparaitre devant moi

Te . jour de >» en ltan de grace 19 ,
a. ot ° S 2 ae ‘

a heures (du matin ou de liapres-midi), 4 - 9

pour assister a lfiaudience qui sera tenue en ces temps et lieu au

sujet dudit A.B. - "

Et tl vous est par les présentes notifié que le défaut de vous
conformer au présent avis peut constituer un outrage au tribunal.

Fait ce ; ‘jour de , en ltan de grace ;

a

Juge du tribunal pour mineurs
dans et pourm= eae ae BS SP & a Ft «a & Insérer celle des deux mentions suivantes qui stapplique:

(a) une dénoneciation a été recue contre ledit A.B. a lieffet que

(indiquer 1! infraction) commettant. de ce fait une contravention
ou une transgréssion aux termes de Ja.Loi sur les enfants.

--6t les adolescents: ,
ae
\

(b) ledit A.B. est détenu par ordre du juge soussigné en attendant
-. Ltinstruction a la suite d'une dénonciation a l'effet que

(indiquer l'infraction). .

mE we a a
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' FORMULE 8

(article 27)

Avis a un ami ou un membre de la famille

CANADA

Province de

(circonscription territoriale)

‘A C.D. de

Attendu qual a 6té déclaré devant moi que vous 6tes l'tami
(ou un membre de la famille) (s'il s*agit d'un membre de la famille,
indiquez la parenté) de A.B. enfant (ou adolescent) aux termes de
la Loi sur les enfants et les adolescents;

A ces causes, les présentes ont pour objet de vous aviser
que X _

Et en outre que lédit A.B. a le droit d’étre représenté devant
le tribunal par un avocat.-._

Je vous enjoins par les présentes de comparaitre devant moi
le . 3 jour de » en lian de grace
19 ,Aa heures: (du matin ou de Liaprésemidi) , a. :
pour assister a ltaudience qui sera tenue en ces temps et lieu au

«sujet dudit A.B. -

Fait ce . jour de » en lian de grace 19 ,

a - ,

Juge du tribunal pour mineurs:

dans et pour

& Ihsérer celle des deux mentions suivantes qui S'applique
(a) ume dénonciation a été regue contre ledit A.B. a l'effet que

(indiquer -ltinfraction)~commettant dete fait uné contravention
PHO. ane: ‘rahaeression-apx \termes de la Loi sur les enfants

- -et-les adolescents 3

(b) ledit A.B. est détenu par ordre du juge soussigné en attendant

liinstruction 4 la suite ditune dénonciation a lieffet que
(indiquer l'infraction). -
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FORMULE 9

(article 28)

Ordonnance en vue d!un arrangement

CANADA ~

Province de

(circonscription territoriale)

‘A GoH., agent de surveillance du tribunal pour mineurs du comté
(ou du district) de

Attendu que K. L., cieaprés appelé le dénonciateur, a comparu
devant moi aux fins de déposer une dénonciation aux termes de la Loi

sur les enfants et les adolescents contre A.B., (enfant ou

adolescent) aux termes de ladite loi;

Attendu qu'il y a des preuves ou des présomptions permettant de

recevoir ladite dénonciation:

Et attendu> que , ‘dans liintérét de la justice comme dans Ltintérét
de A.B., il parait a propos de stenquérir de liopportunité dtm

arrangement du cas; -

wo.

A ces causes, les présentes ont pour objet de vous en joindre dtavoir
un entretien avec le dénonciateur, ledit A.B. et son pere ou sa mere
ou ses deux parents ou son tuteur 5 ou dtautres personnes intéressées,
en vue de régler le cas sans quiune dénonciation soit déposée.

Et de vous enjoindre en outre de me soumettre un rapport dans les

les deux mois a compter d'iaujourd'hui.

Fait ce jour de » en lian de grace 19 ,

&

Juge du tribunal pour mineurs
dans et pour
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FORMULE 10

(article l,0)

Déposition dtun témoin

CANADA

Province de

(circonscription territoriale)

Les présentes sont les dépositions de K.Yos de 3

6t de M.N., de » prises devant moi

ce jour de > en Lian de grace 19 ,

a -_ >» en présence et a portée dioreille de A.B.,
ci-aprés appelé le défendeur, au sujet dé qui une dénonciation a été >
regue a lieffet que (indiquer l'infraction).

x oLey ayant été dtment assermenté, dépose ainsi qu'il suit:
Cinsérer la déposition en employant autant que possible les termes
mémes du témoin) .

M.N., ayant é6té diment assermenté, dépose ainsi qutil
suits . -

Je certifie que les dépositions de X.Y. et de M.N., transcrites

sur les diverses feuilles de papier ci-annexées, sur lesquelles ma

signature est apposée, ont été prises en présence et a portée dioreille

du défendeur (et signées par eux, respectivement, en sa présence),

En foi de quoi, jiai signé mon nom aux présentes,

Juge du tribunal pour mineurs

dans et pour

« -+
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FORMULE 11

(article 1)

Mandat de dépét contre un témoin qui refuse de
préter serment ou de rendre témoignage

CANADA -

Province de

(circonscription territoriale)

Aux agents de la paix de (circonscription territoriale):

“Attendu que A.B., dé . >» Gi-apres appelé le
défendeur, a été inculpé dtavoir (indiquer l'tinfraction comme

dans la dénonciation); — - . ~

“RE attendu que E.F., de 9 cieaprés appelé le
témoin, comparaissant devant moi pour rendre témoignage pour (la

poursuite ou la défense ) au sujet de ifinculpation contre le

prévenu (a refusé de préter serment ou-étant diiment assermenté comme
témioin a_refusé de répondre A certaines questions concernant 1!in-

culpation qui lui était poséés ou a refusé ou négligé de produire
les écrits: suivants, savoir » ou a refusé de signer

sa déposition) aprés avoir regu liordre de le faire, sans: offrir
dtexcuse valable de ce refus ou de cette négligence;

mo

A ces causes, les présentes ont pour objet de vous enjoindre, au
nom de Sa Majesté, dtappréhender le témoin et de le conduire sfirement

a la prison, a. - » et de lty livrer au gardien de
ladite prison avec litordre suivant: -

Je vous enjoins par les présentes, a vous ledit gardien, de
recevoir ledit témoin sous votre garde dans ladite prison | et de lity
détenir strement pendant ltespace de jours, a moins
quiil ne consente plut6ét a.faire ce qui est exigé de lui, et, pour
ce-faire, les présentes vous sont wun mandat suffisant,

Fait ce jour de » en lian de grace

19 5a .

Juge du tribunal pour mineurs
dans et pour
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FORMULE 12

(article )2)

Condamnation pour outrage au tribunal

CANA DA.

Province de

(circonscription territoriale)

Sachez que, le 5 jour de — » en Lian

de grace a. » dans la (circonscripe
tion territoriale), E “Fe, de » Clieapres appelé
le défaillant, est déclaré coupable par moi d'outrage au tribunal
pour ntavoir pas comparu devant (indiquez le tribunal) afin de
rendre .témoignage lors de liaudition diune inculpation dtavoir
(indiquer pleinement l'infraction dont -le défendeur a été inculpé) ,
bien quial ait été (dfiment assigné ou astreint par engagement a
comparaitre pour rendre témoignage, selon le cas) et n'a pas offert,
devant moi, diexcuse suffisante pour son défaut 3

En consé quence, je condamne le défaillant, pour ledit défaut,
a, (indiquer 1a peine autorisée et aéterminée en conformité de
Liarticle 2).

Fait ce jour de
de grace

a

» en Lian

*%o 3 (9.

Juge du tribunal pour mineurs

dans et pour
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FORMULE 13

(article he)

Mandat de dépét pour outrage au tribunal

CANADA

Province de

(circonscription territoriale)

_ Aux agents de la paix de (circonscription territoriale) et au

gardien de la (prison) a

Attendu que E.F. de | >» cieaprées appelé le
défaillant, a été le jour de » en léan

de grace > a » déclaré coupable
devant dtoutrage au tribunal pour n'avoir pas
été présent devant . pour rendre témoignage lors

de ltaudition d'une inculpation dtavoir (indiquer l'infraction

comme dans la dénonciation) portée contre A.B., de - .

bien quiil ait été (diiment assigné ou astreint par engagement a4

comparaitre et a rendre témoignage a cet égard, selon le cas), et
nia pas.offert diexcuse suffisante pour son défaut;

- Attendu que dans et par ladite déclaration de culpabilité, il
a été décidé que le défaillant (indiquer la peine prononeée) ;

Et attendu que le défaillant nia pas payé les montants qu'il a
été condamné a verser; (retrancher ce paragraphe s'il ne s‘applique
pas) .

“A ced causes, les présentes vous enjoignent, au nom de Sa Ma jesté,
d'appréhender le défaillant et de le conduire siirement a la prison, |
an . , et de l'y remettre au gardien de la prison,
avec ltordre suivant: ~

Je vous enjoins par les présentes, a vous ledit gardien, de -
recevoir le défaillant sous votre garde dans ladite prison et de 1l'y ene
fermer ® et, pour ce faire, les présentes vous sont wn mandat.

Fait ce jour de » en lian de grace
: a .-_ 9 e

Juge du tribunal pour mineurs
dans et pour

& Insérer celle des mentions suivantes qui 8 'applique:
(a) pour la période de , 9
(db) pour la période de >» & moins que lesdits

montants et les frais et dépenses de renvoi et de transport
du défaillant a ladite prison ne soient plus tét payés, ou

(c) pour la période de >» et pour.la période
de (indiquer stil s'tagit d'un emprisonnement consécutif),
a moins que lesdits montants et les frais et dépenses de
renvoi et de transport du défaillant a ladite prison ne
soient plus toét payés.
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FORMULE 1h

(article 52)

Ordonnance de déssaisissement d'un tribunal pour

mineurs en faveur d'un tribunal ordinaire

CANADA“
Province de
(circonscription territoriale)

“Sachez que, le jour de » en lian de

grace 19 , A.Be, adolescent aux termes de la Loi sur les enfants
et.les adolescents, a comparu devant moi a la suite de la dénonciation
suivante; (indiquer l‘infraction comme dans 1a dénonciation), commet-

tant de ce fait uné contravention aux termes de la Loi sur les enfants

et les adolescents;

Et attendu que, avant qu'un plaidoyer n’ait 6té enregistré
par moi, X - -

s vo - ‘ . . 2 2 2 : 2 2
A cos causes, je soussigné juge du tribunal pour mineurs,

ordonne que ledit A.B. soit poursuivi devant le tribunal ordinaire
en conformité des dispositions du Code eriminel:

Et en outre, je demande que ledit tribunal ordinaire renvoie ledit
A.B. devant le tribunal pour mineurs pour disposition, si une décla-

ration de culpabilité est enregistrée contre ledit A.B. par ledit
tribunal ordinaire.

av Oe

Fait ce jour de » en Ltan de
grace 19 ,

A

2 -; Bo

/

Juge du tribunal pour mineurs
dans et pour

& Insérer cellé des deux mentions suivantes qui. s'’applique:
(a) edit A.B. a demandé a étre jugé par le tribunal ordinaire:

(b) le procureur général a demandé que ledit A.B. soit jugé
- par le tribunal ordinaire:
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FORMULE 15

(article 53(2)(a))

Renvoi atun tribunal pour mineurs a un tribunal
ordinaire aux fins de procés et de sentence

CANADA”
Province de
(circonseription territoriale)

~

Attendu que A.B., adolescent aux termes de ia Loi sur les enfants

et les adolescents, a comparu devant moi 4 la suite de la dénonciation:
suivante: (indiquer ltinfraction comme dans la dénonciation), commet=
tant de ce fait wmé contravention aux termes de la Loi sur les enfants
et les adolescents 3

Attendu que, lors d'une audition aux fins d?une décision sur. ladite
dénonciation, audition-dont avis avait été donné au pére (ou a la mére
ou au tuteur) dudit A.Bs, il a été fourni une preuve prima facie que
ledit A.B. a commis une contravention aux termes de la Loi sur les enfants

et les adolescents: ~

‘Et atténdu qu'une enquéte compléte a été effectuée sous ma surveil-
lance au sujet des antécédents dudit A.B. st des circonstances de la

contravention;

‘Je conclus que ledit A.B. ne doit pas 6tre confié a une institution
pour débiles mentaux ou malades mentauxs .

Je conclus en outre que #

“Et dtténdu que Ltintérét dudit AeB, et celui de la collectivité
liexigent; .

A cés causes, 4tordonne que ledit A.B. soit poursuivi dévant le
tribunal ordinaire.en conformité des dispositions du Code criminel,

Fait ce ' Jour ‘de » en ltan de grace
19 9 & ‘ oe - 7

Juge du tribunal pour mineurs
dans et pour

& Insérer celle des deux mentions suivantes qui s'appliques .
(a) le traitement dans l‘ume des institutions ou I'un des

établissements disponibles qui sont affectés au soin et au
traitement des adolescents ne convient pas dans le cas
dudit A.B.-

(b) la sécurité de la collectivité exige que l'adolescent soit
. . privé de sa liberté ,pendant une période plus longue que je

ne serais autorisé a fixer dans le cas d'une décision statuant
que ledit A.B. est tm adolescent contrevenant,

005579



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

FORMULE 16

(article 53(1)(b))

Renvoi d'un tribunal pour mineurs 4 un tribunal
ordinaire pour proces seulement

CANADA”

Province de

(circonscription territoriale)

Attendu gue A.B. adolescent aux termes de la Loi sur les enfants

et lés adolescents, a comparu devant moi @ la suite de la dénonciation
suivante: (indiquer l'infraction comme dans la dénonciation), commet-

tant de ce fait une contravention aux termes de la Loi sur les enfants et

les adolescents;

Attendu que, lors d'une audition aux fins d'une décision sur

ladite dénonciation, audition dont ila été donné avis au pere
(ou a la mére ou au tuteur) dudit A.Be, il a été fourni une preuve
prima facie que ledit A.B..a commis une contravention aux termes de

la Loi sur les enfants et les adolescents;

Attendu qu'une enquéte compléte a été effectuée sous ma surveil-
lance au sujet dés antécédents dudit A.B. et des circonstances de
la contravention; .

Je conclus que ledit A.B. ne doit pas étre confié & une institution
pour débiles mentaux ou malades mentaux;

Et attendu que ltintérét dudit A.B. et celui de la collectivité
liexigent 3 _—

s ~

A ces causes, jtordonne que ledit A.B. soit poursuivi devant
un tribunal ordinaire aux fins d'instruction de sa cause en conformité
des dispositions du Code criminel,

Et je demande en outre que, si ledit A.B.-est reconnu coupable

par le tribunal ordinaire de l'infraction ciedessus mentionnée, il
soit renvoyé par ledit tribunal ordinaire devant le tribunal pour mineurs
pour disposition,

Fait ce . jour de » en l'an de
grace 19 ,4 e

Juge du tribmal pour mineurs
dans et pour
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FORMULE 17

(article 56)

Décision
3h
ro
i

CANADA

Province de

(circonscription territoriale)

Attendu que le jour de » en Lltan

de grace 19 , A.B., enfant (ou adolescent) aux termes de la Loi sur
les enfants et les adolescents, a comparu devant moi pour répondre
& la dénonciation suivante: (indiquer les allégations contenues
dans la dénonciation) ;

Attendu que &

Et attendu que RX

Aprés avoir considéré la question, 4 ces causes A&W

Fait ce jour de » en lian de grace 19 ,

a ‘

Juge du tribunal pour mineurs

dans et pour

Insérer celle des mentions suivantes qui s‘tapplique:

& (a) ledit A.B. a admis les faits allégués dans la dénonciation
. (b) ledit A.B. a nié les fait allégués dans la dénonciation

we (a) Jtai constaté que l'admission des faits par ledit A.B.
. . avait été corroboré,
(b) Jtai entendu le poursuivant, le défendeur et les témoins,

kee (a) Je décide que la dénonciation a été prouvée

(b) Je rejetts la dénonciation
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FORMULE 18

(article 57(b))

Ordonnance portant décision provisoire

CANADA. ©

Province de

(circonscription territoriale)

t

1

Attendu que je soussigné, juge du tribunal pour mineurs, ai
décidé quiavait été prouvée la dénonciation selon laquelle A.B.

(indiquer la contravention ou la transgression comme dans la dénonciation) s

Et attendu que jiai entendu les témoignages sur la question de
la décision 4 rendre, et que jiai examiné le rapport préalable a

la disposition concernant ledit A.B.3

\

A ces causes, jtajourne l'affaire pour une période qui expirera

le - jour de » en Ll'tan de grace 19

Et jiordonne en outre que ledit A.B. &

-1) ete.

Et jtordonne en outre que ledit A.B. comparaisse devant moi
le. jour de. » en ltan de grace 19

aux fins de la décision définitive, -

Fait ce jour de » en Ltan de grace

19 = a . . ;

>

‘duge du tribunal pour mineurs

dans et pour

& Inclure une ou plusieurs des conditions énoncées 4 l'alinéa (b)
de Ltarticle 57.
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FORMULE 19

(article 57)

Décision définitive

CANADA

Province de ; -

(circonscription territoriale )

Attendu que &

h ces causes, A

Fait ce . . _jour de >» en ltan de
grace 

'
%

Hh 2

Fuge du tribunal pour mineurs
dans et pour

&N TInsérér célle des deux mentions suivantes qui s'applique:

(a) je. soussigné, juge du tribumal pour mineurs, ai décidé quiavait

_ , . 668 prouvée la dénonciation selon laquelle A.B. (indiquer-la
contravention ou la transgression comme dans la dénonciation) ,
et attendu que jiai entendu les témoignages sur la question de

la décision a rendre et que jiai examiné le rapport préalable

a la disposition concernant ledit A.B.3
(b) je soussigné, juge du tribunal pour mineurs, aprés avoir décidé

quiavait été prouvée la dénonciation selon laquelle A.B. (indi-

quer la dénonciation), et aprés avoir ajourné l'affaire et
examiné le comportement dudit A.B. par la suite;

tek Insérer celle des mentions suivantes qui stapplique: ;

(a) je conelus que ledit A.B., ayant comparu devant moi, ne commettra

vraisemblablement pas dtautres contraventions ou transgressions
et a ces causes, jiacquitte absolument ledit A.B..

(b) je conelus que la preuve fournit de bonnes raisons de croire .
que. ledit A.B. est un enfant (ou un adolescent) qui a besoin de
soins ou de surveillance, du fait que (indiquer les raisons),
et a ces causes, je rejette la dénonciation et jtordonne que
ledit A.B. soit poursuivi en vertu de la législation provinciale

: a ce sujet. — -

(c) Je décide que ledit A.B. est (selon le cas)
ae (i) wun enfant contrevenant _

(ii) wun adolescent contrevenant

(iii) wun transgresseur
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FORMULE 20

(articles 58, 59, 60 et 61)

Ordonnance de disposition

CANADA

Province de

(cireonscription territoriale)

“ Attendu que A.B., enfant (ou adolescent) aux termes de la
Loi sur les enfants et les adolescents a fait le jour

de 7 » en lian de gréce 19 , Ltobjet dtume décision
déclarant qu'il est un (adolescent contrevenant, enfant contrevenant

ou transgresseur, selon le cas);

Et attendu que jiai entendu les témoignages sur la question;

A ces causes, j'ordonne la disposition suivante: (indiquer la

disposition comme prévue aux articles 58, 59, 60 ou 61 de la Loi
sur les enfants et les adolescents, selon le cas).

Fait ce . jour de » en lian de

grace 19 ,a :

Juge du tribunal pour mineurs

dans et pour
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FORMULE 21

(article 62)

Ordonnance de mise en liberté surveillée

CANADA

Province de

(circonscription territoriale)

Attendu que A.B., enfant (ou adolescent) aux termes de la Loi sur
les enfants et les adolescents, a comparu devant moi a la suite de

Ia dénonciation suivante: (indiquer l'infraction comme dans la aénonciation),
commettant de ce fait une contravention aux termes de la Loi sur les enfants

et les adolescents;

Et attendu que je soussigné, juge du tribunal pour mineurs,
le jour de > en lian de grace

19 =, ayant décidé que la dénonciation avait été prouvée, &

_ Bt attendu que ledit A.B. réside (ou résidera prochainement dans
la” de » Qui constitue la

circonscription territoriale de

A ces Gauses, jtordonne que ledit A.B. soit placé sous la surveillance
de E.F., agent de surveillance de la municipalité de

(ou G.H., de la municipalité de » personne

désignée par moi comme étant appropriée pour la surveillance dudit A.B. >

ci-aprés appelé ltagent de surveillance, a compter de la date de la
présente ordonnance jusqutau jour de Lg

en lian de grace 19 , (période ne dépassant pas deux ans),

Jtordonne en outre que ledit A.B. se conforme aux régles suivantes:

1, Il doit avoir une bonne conduite;

2. Il doit comparafitre devant moi sur demande afin que je puisse

modifier les termes de la présente ordonnances;

3. I1 doit se présenter en personne | & liagent de surveillance au
moins par mois, a la-date et. au lieu indiqués par

ltagent de surveillance, et en outre les autres fois ot il en, sera

spécialement requis par l'iagent de surveillance;

4. Il doit (insérer les autres conditions que le juge considére
souhaitables, en conformité de l'article 62(1)(g) de la Lois:

par exemple: -

@oee

& Insérer celle des deux mentions suivantes qui stapplique:

(a) ai décidé que ledit A.B. est -

(selon le cas)

un transgresseur(i)
ii) un enfant contrevenant

ii) wm adolescent contrevenant
(

(i

(b) ai ajourné liaffaire jusquiau jour de

en lian de grace 19 _ ,
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FORMULE 21 (Suite)

(a) Il doit rendre en numéraire a I.J. (etc.), personne
(ou personnes) A qui la contravention a été dommageable, les
sommes suivantes:

Nom 60 AGPesS@ o.oo vccvecesrcecceccceceesoo se eMONtanbssscoscccceses

a payer dans les: mois, et payable au greffier de ce
tribunal, case postale 00 3

&

(b) Il doit fréquenter Ltécole réguliérement et se soumettre a la
discipline de l'técole, et né pas quitter l'técole sans la

permission écrite de l'agent de surveillance;

(c) Il doit travailler réguliérement ou chercher diligemment
un emploi et ne quitter aucun emploi sans motifs valables

et suffisants3

(d) Il doit Stre de retour dans son foyer au plus tard a
heures de l’apresemidi du dimanche au jeudi, et a

a . s 2 * s 2

heures de liapres-midi, le vendredi et le samedi, a moins

qu'il ne soit accompagné par son pere ou sa mere ou son

tuteur, ou quiil ntait la permission écrite de l'agent de

surveillance; - - -

(e) Il doit immédiatement informer l'agent de surveillance de

tout changement ou projet de changement d'adresse et ne

pas déménager de sa résidence sans la permission expresse

de liagent de surveillance; :

(f) Il ne doit pas fréquenter les personnes désignées par le

tribunal),

Et il est, par les présentes, donné avis que, si ledit A.B. ne

respecte pas les conditions ciedessus, il peut étre ramené devant le

tribunal pour Stre traité comme le décidera le tribunal, en conformité
de l'article 65 de la Loi sur les enfants et les adolescents.

Fait ce . jour de » en ltan de grace
a

19 , 4 2

Juge du tribunal pour mineurs

dans et pour

Les modalités de la présente ordonnance mtont été expliquées et je

les. comprend tres bien.

Signature A.B.

Témoin

Fait et signé devant moi

le jour de

en lian de grace 19 , au
- de

dans la de

Juge
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‘FORMULE 22

‘(article 6h)

Ordomnance de libération

CANADA

Province de

(circonscription | territoriale)

Attendu que je soussigné, juge du tribunal pour mineurs, ai

décidé, le jour de ., en Lltan de grace

19 , qué A.B., enfant (ou adolescent) aux termes de la Loi sur les
enfants ét Ies adolescents, est un (adolescent contrevenant, un |

enfant contrevenant ou un transgresseur) , _ en conformité dé” ladite lois

-Et attendu que je conclus que la surveillance du tribunal pour
mineurs: niest plus nécessaire audit A.B.$

‘A ces ‘causes, je libére ledit A.B. de la surveillance du
tribunal. |

Fait ce | Co jour de ,» en ltan de

grace 19 , a - °

Tuge du tribunal pour mineurs
dans et pour
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FIRST DISCUSSION DRAFT

‘(AN ACT RESPECTING CHILDREN AND YOUNG PERSONS

TEXT

1. This Act may be cited as the

Children and Young Persons Act.

pROERTY OF ce

privy COUNCIL 
OFF

REGISTRY 
|

Cet ouvrage apparten
t 7

a la section de class
ement -

BUREAU DU CONSE PRIV
E

2. In this Act,

EXPLANATORY NOTES

Recommendation 6 states that "The

title of the ‘Juvenile Delinquents

Act! should be changed to ‘Children

and Young Persons Act!",

This change of terminology, in the

view of the Committee, represents an —

attempt to eliminate the stigma that

attached to the expression "Juvenile

Delinquents",

(See paragraph 88 of the Report)

NOTE:

Throughout these notes, the "ReportTM

referred to is The Report of the

Department of Justice Committee on

Juvenile Delinquency (1965). The

"committee" referred to is the

Department of Justice Committee,”

The "recommendations" referred to

are those contained in paragraph 35

of the Report (See ch. XIV, at page

283 et seq.) The "paragraphsTM

referred to are paragraphs in the

Report.

oooed
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INTERPRETATION

| TEXT

"adjudication" means any

finding of a Juvenile Court

concerning whether an infor-

mation has been proved or

whether a child or young

person, as the case may be,

is or is not a child offender,

a young offender or a

violator, and includes an

order made pursuant to

section 039

‘
t

“sd judicatory hearing" means

any hearing to determine

whether the allegations of an

information are supported by

(a preponderance of) evidence

and whether a child or young

person should be adjudged to

be, as the case may be, a child

offender, a young offender, or

a violator.

Nadult" means a person who is

seventeen years of age or

more x

"child" means any boy or girl

who is ten (or twelve) years

of age or more and is under

the age of fourteen.

EXPLANATORY NOTES

The Report stated that the minimum

age should be specified as 10 or,

at most, 12, with the possibility

of a flexible or variable minimum

age. It was recommended that this

minimum age be the subject of

discussion between federal and

provincial governments.

005592



oN
Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 l'information

-3-

INTERPRETATION

TEXT | - EXPLANATORY NOTES

(4) (Cont'd) (See recommendation 7, and also

paragraphs 111, 114 and 116).

This section, as drafted, does not

provide for flexibility, because the

recommendation for a uniform

minimum age of responsibility and

that for a variable minimum age are

in conflict.

This recommendation concerns the

minimum age of criminal responsibil-

ity; it implies that section 12 of

the Criminal Code would have to be

amended, If it is not amended to

conform with the above minimum age,

it would operate to the effect that

children between the ages of 7 and

the new minimum age (10 or 12) would

be subject to the full rigors of the

adult courts. this cannot be. the

intention of the Gommittee, and,

consequently, section 12 of the

Griminal Gode would require an

amendment raising the age of

criminal responsibility. to whatever

minimum age is adopted by this

section.

In relation to the same problem,

recommendation 8 of the Report

recommends that section 13 of the

Criminal Gode should be abolished,

ooood
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INTERPRETATION

TEXT EXPLANATORY NOTES

(h.) (Gont'd) ‘ That section provides that

"No person shall be convicted of an

offence in respect of an act or

omission on his part while he was

seven years of age or more, but under

the age of fourteen years, unless he

was competent to know the nature and

consequences of his conduct and to

appreciate that it was wrdng."

Raising the age of criminal responsi=

pality to the same level in both the

Griminal Code and the revised Act,

and making the new Act applicable

throughout Canada would have the

effect of bringing all juveniles,

proceeded against for offences, into

_ the juvenile courts.

This in turn’raises the question as

to whether section 13 of the Criminal

Code would any longer be necessary.

The Committee recommended its repeal.

fo (5) “child offender" means a See comments below concerning the

child who commits an offence, "young offender", The "child

offender" would be treated slightly

differently from the “young offender'’s

for instance, he would not he sub ject

to having his case waived to the

ordinary criminal courts, and he would

be subject to a less severe disposi=
'

tion, as in the case of fines.

(See Paragraph 150).
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INTERPRETATION

TEXT EXPLANATORY NOTES

(6) "court of appeal" means In recommendation 60, concerning the

(a) in the Provinee of right of appeal, the Committee

Ontario, the Court . states that "the accused should have

of Appeal; a direct right of appeal to the court

of appeal.TM

Present section 37 provides that the

appeal shall be toa Supreme Court

Judge, with a further appeal to the

Court of Appeal.

In para. 275 of their report, the

members of the Committee do not

define "Court of Appeal”. This

section adopts the definition that

is given by the Criminal Code,

\ section 2 (9), in view of the

following comment made by ths

Committees:

"Adoption of the scheme we propose

would permit important questions of

law to be decided by the one

tribunal whose pronouncements apply

throughout the Province",

The court of appeal as defined by

the Criminal Code is that tribunal.

(ob) in the Province of

Quebec, the Court of

Queen's Bench, appeal

side;

(c) in the Province of Nova

Scotia, the Appeal

Division of the Supreme

Courts
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INTERPRETATION

TEXT EXPLANATORY NOTES

(6) (Gont ta)

(a) in the Province of New

Brunswick, the Court of

Appeal, otherwise known

as the Appeal Division

of the Supreme Courts;

{e) in the Province of

British Columbia, the

Gourt of Appeals

(f) in the Province of Prince

Edward Island, the Supreme

Court 3

(g) in the Provinee of Manitoba,

the Court of Appeal 3

(h) in the Province of

Saskatchewan, the Court

of Appeal;

(i) in the Province of Alberta,

the Appellate Division of

the Supreme Gourt3

(j) in the Province of Newfound-

land, the Supreme Court,

eonstituted by two or more

of the judges thereof 3

(k) in the Yukon Territory, the

Court of Appeals; and

(1) in the Northwest Territories,

the Court of Appeal.
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INTERPRETATION

TEXT

"defendant” means ay child

or young person or adult

against whom proceedings are

instituted under this Act.

"disposition" means any order

concerning a ehild or young

person, as the case may be,

adjudged to be a child offender,

a young offender or a violator,

pursuant to paragraph (d) of

section 57.

Na judge" or "the judgeTM or

"iuvenile court judgeTM means

a judge of a juvenile court.

"suvenile courtTM means any court

duly established under any pro-

vineial statute for the purpose

of dealing with children and.

young persons under this Act,

er specially authorized by

provincial statute, the Governor-

in-Gouncil, or the Lieutenant-

Governor in Council to deal with

children and young persons under

this act.

"municipality" includes the cor-

poration of a city, town, village,

county, township, parish or, other

territorial or Local division of

a province, the inhabitants of

Which are incorporated or are

entitled to hold property collect-

ively for a public purpose.

EXPLANATORY NOTES

Adapted from present section 2(b)

of the Juvenile Delinquents Act.

Copied from section 2(26) of the

Criminal Code.
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INTER PRETATION

TEXT

"offence" means any act of

commission or emission

contrary to the Criminal

Code or to any statute or.

to any provision of any

statute of the Parliament

of Ganada or of the

Legislature of a Province

named in the Schedule,

which Schedule may be

amended from time to time

by proclamation of the

Governor-@in=Gouncil

(a) by adding thereto any

statute or any

provision of any statute

of the Parliament of

Canada or of the

Legislature of a

Province, or

(b) by deleting therefrom

any statute or any

provision of any statute

of the Parliament of

Canada or of the

Legislature of a

Province.

EXPLANATORY NOTES

The Report recommended the abolition

of the offence of delinquency, set

out in section 3(1) of the present

Act. (See recommendation 11, and

also paragraph 16),

The Report recommended distinguish-=

ing between offences of greater and

lesser degrees. An offence consti-

tuting a violation of the Criminal

Code or "provisions of other federal

or provincial statutes as are from

time to time designated by the

Governor-in-Council” would be con-

sidered to be an offence of greater

degree, (See recommendation 12, and

also paragraph 19).

Section 28(5) of the new

Interpretation Act was looked at in

drafting this definition.

By section 28(29) of the new

Interpretation Act, "province"

includes the Yukon Territory and the

Northwest Territories.

By section 28(18)- of the new

Interpretation Act, "legislature"

includes the Lieutenant-Governor-ine

Council and the Legislative Assembly

of the Northwest Territories, the

Commissioner in Council of the .

Yukon Territory and the Commissioner |

in Couneil of the Northwest

Territories.

“Gao0e
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INTERPRETATION

TEXT

"probation efficer" means

any probation officer duly

appointed under the

provisions of any provincial

statute or of this Act.

itsposecut ort means the

Attorney General or, where

the Attorney General does -

not intervene, the person

‘who institutes proceedings

to which this Act applies,

and includes counsel acting

on behalf of either of them.

"territorial division" includes

any province, county, union of

counties, township, city, town,

parish or other judicial

division or place to which the

context applies.

EXPLANATORY NOTES

Present section 2(1)(j) of the

Juvenile Delinquents Acts

The Committee recommended that a

Grown Attorney be in attendance

in proceedings in the juvenile

court, There was no specific

recommendation that he conduct

the proceedings.

(Recommendation 9)»

This definition taken from section

2(33) of the Criminal Code indi-

cates that the prosecution should

ordinarily be conducted by counsel

acting onbehalf of the Attorney

Generals the informant or his

counsel may act in default of the

Attorney General's intervention.

This definition has been copied

from Section 2(39) of the Criminal

Code.

005599



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

=- 10 =

INTERPRETATION

(16)

(17)

(18)

TEXT

TMceraining school" means

any reformative institution

for children or young

persons duly approved by -

provincial statute or by

the Lieutenant Governor-

in-Council in any province,

and includes such.an

institution in a province

other than that in which

the committal is made, when

such institution is other-

wise available,

"young offender" means a

young person who commits an

offence.

"young person" means any

boy or girl who is fourteen

years of age or more and is

under the age of seventeen.

EXPLANATORY NOTES

Recommendation 75:

"The expression ‘industrial school!

' should be replaced by the term

‘training school'", (See also

paragraph 312).

The Report indicated that a

distinction should be made between

"offenders" on the basis of age.

The "young offender" could then be

subject to treatment somewhat

different from that accorded to the

“child offender", This would be

apparent in the disposition

provisions, and in the waiver of

jurisdiction provisions, for

example. (See paragraph 150).

The Report stated that the maximum

age should be uniform throughout

Canada and should be set at 17. 17

year olds would not, therefore, _

ordinarily come under the jurisdic-

tion of the Act.

(See recommendation 9, and also

paragraphs 132 and 136 of the Report)

@eod

005600



(19)

a

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

INTERPRETATION

TEXT

Mjolation” means any

act of commission or

omission contrary to any

statute of the Parliament .

of Canada or of .the

Legislature of a Province

that is not included in the

Schedule, or of any by-law

of any municipality, or any

regulation or ordinance.

-EXPLANATORY NOTES

As noted above, the Report rec-

ommended distinguishing between

offences of greater and lesser

degrees. An offence other than one

as described above (under the

definition of offence) would be

considered an offence of lesser

degree, This would include any

other offence, "whether against a

federal or provincial statute, a

municipal by-law, or a regulation

or ordinance",

(See recommendation 12, and also

paragraph 19).
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INTERPRETATION

TEXT

"violator" means a young

person or a child who

commits a violation.

EXPLANATORY NOTES

t would have committedA "violator

an offence of a lesser degree, and

would not be subject to all the

means of disposition to which an

"offender" would be sub ject.

(See recommendation 12, and alse

paragraph 19).

The Report made no mention of

distinguishing between "violators"

on an age basis, Presumably it was

thought that there was no need to

distinguish between "violatorsTM

under the age of 1, and those over

the age of lh.

The Report did not speak of, or

recommend, the term "violator":

it simply referred to the term

"violation", The term "violator"

is being used with some misgiving,

and will be replaced if and when

a more appropriate term can be

found.

005602



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

- 13 =

APPLICATION

TEXT EXPLANATORY NOTES

3. (1) Every child or young person See the notes opposite Section 2(14)

commits an offence who commits

an act contrary to the provisions

of the Criminal Code or to the

provisions of any statute set out

in: the Schedule.

(2). Every child or young person See the notes opposite section 2(19)

commits a violation who commits

an act contrary to any statute of

the Parliament of Canada or of

the Legislature of a Province

that is not included in the

schedule, or to any by-law of

any municipality, or to any

regulation or ordinance.

(3) Every child or young person

who commits an offence or a

violation shall be dealt with as

hereinafter provided.

ooeo
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PHILOSOPHY

TEXT

he. Where a child or young person

has been adjudged a violator, a

child offender, or a young offender,

as the case may be, he shall be

dealt with not in a punitive manner,

but as a child or young person

requiring help and guidance and

proper supervision.

EXPLANATORY NOTES

This provision has been adapted

from section 3(2) of the present

Juvenile Delinquents Act, which

reads:

“Where a child is adjudged to have

‘committed a delinquency he shall be

dealt with, not as an offender, but

as one in a condition of delinquency

and therefore requiring help and

guidance and proper supervision."

The gist of this section is very

much that of the one that follows,

and may be redundant.
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CONSTRUCTION

TEXT

(1) This Act shall be liberally

eonstrued to the end that its

purpose may be carried out,

namely, that the care and custody

and discipline of a child or young

person adjudged to be a violator,

a child offender or a young

offender shall approximate as

nearly as may be that which

should be given by its parents,

and that, as far as practicable,

every such child or young person

shail be treated not as a

criminal, but as a misdirected

and misguided child, and one

needing aid, encouragement, help

and assistance,

(2) Where the provisions of this

Act are inconsistent with the

provisions of any other Act of the

Parliament of Canada, the provisions

of this Act shall prevail.

HXPLANATORY NOTES

This provision is a slight modifica-

tion of section 38 of the present

Juvenile Delinquents Act, which is:

"This Act shall be liberally con-

strued to the end that its purpose

may be carried out, namely, that the

care and custody and discipline, of

a juvenile delinquent shall approx-

imate as nearly as may be that which

should be given by its parents, and

that as far as practicable every

juvenile delinquent shall be treated,

not as a criminal, but as a mis-

directed and misguided child, and

one needing aid, encouragement, help

and assistance. 1929, c.l6, s. 38."

It is implied in the Report that

this section should be retained.

In paragraph 191, the Committee

stated:

"We agree with the philosophy ex-

pressed in section 38 of the Act,

The difficulty has not been in the

basic philosophy of the Act but in

the failure of society to give to

the juvenile court adequate resources

with which to fulfill the aims of

that philosophy."
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PERIOD

TEXT

(1). No general provisions

providing a time limit for

making a complaint or laying

an information in respect of

offences punishable on summary

conviction shall apply to any

proceedings under this Act

against a child or young person.

(2) The provisions of the Criminal

Code prescribing a time limit for

the commencement of prosecution for

indictable offences apply, mutatis

mutandis, to proceedings under

this Act.

EXPLANATORY NOTES

Present section 5(1) of the

Juvenile Delinquents Act re-drafted.

The Committee made no recommendation

on this point. The time limit

concerning the proceedings against

adults will be dealt with in the

Part of the Act concerning adults.

Present section 5(2) of the

Juvenile Delinquents Act,

The relevant offences are;

157 corrupting children

18) procuring

156 householder permitting

defilement

155 parent or guardian procuring

defilement

1h5 (1)(») illicit sexual inter-

course with female employee

1h) seduction under promise of

marriage.
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JURISDICTION

TEXT

GENERAL

7. (1) ‘Subject to sections 52 and

53, a court or judge has exclusive

jurisdiction in proceedings con-

cerning any offence or violation. --.

alleged to have been committed by

any. child or young person, includ-

ing cases where, after the alleged

offence or violation was committed,

the, young person has passed the age

of 17 years.

(2) -Notwithstanding any provision

in this Act, the juvenile court

has no jurisdiction over any person

21 years of age or more, and has

no jurisdiction to make an order

affecting any person beyond his

, bwenty-first birthday.

8, Except where otherwise provided

in this Act, the venue for proceedings

under this Act shall be in the court

having territorial jurisdiction where

the child or young person is found,

or his place of residence, or where

the alleged offence or violation

eccurred.

EXPLANATORY NOTES »

This section is intended to cover

the subject matter of section } in

the present Juvenile Delinquents Act.

Examples of similar provisions in

American Statutes are:-

Standard Juvenile Court Act (model

Act) section 8: Oregon 19.h76.

The last part of this provision is

in accordance with recommendation

27 and paragraph 186 of the Report.

Recommendation 27 states:

"Tn no case should the juvenile

court have the power to make an

order affecting a young person

beyond his twenty-first birthday."

There is no provision concerning

venue in the present Juvenile

Delinquents Act. There are

sections similar to this in the

American legislation examined: for

example, Minnesota 260.1213

Tllinois 26(1).

Section hih(a) of the Criminal Code

was looked at in drafting this

section.
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JURISDICTION

TEXT

WAIVER TO JUVENILE COURT FROM

A SUMMARY CONVICTION COURT

9. Where a person who is over the age

of sixteen years but under the age of

eighteen years is before a summary

conviction court pursuant to Part XXIV

of -the Criminal Code, such court may,

on its.ewn motion, or on application .

by the .Crown, at any time before

sentence , érder such person to be. taken .

before the juvenile court, if it appears

to such court that, having regard to the

character of the person and the cireun-

stances surrounding the commission of

the offence, such order is for the good

of the person and the interest of the

community o

EXPLANATORY NOTES

This section is intended to

implement recommendation 22, It

contemplates a referral from an

ordinary court to a juvenile court

in cases where young adults slightly

over the age limit (seventeen years

of age) are charged with "less .

Recommendationserious offences",

22 refers to "appropriate cases"

‘without suggesting any criterion.

Actually, the recommendation is to

adopt "some such procedure as @

means of achieving more flexibility

in dealing with offenders who are

only slightly over the juvenile age

otherwise provided by law."

Paragraph 179 of the Report notes

two recommendations:

1) "that legal provision should be

made to permit the judge or magis-=

trate who is trying an offender

between the ages of sixteen and

eighteen, if he considers the

accused to be a young person who

might to his advantage be dealt with

in the juvenile court, to deal with

him according to the powers conferred

under the provisions of the Juvenile

Delinguents Act",

(The Archambault Commission 1938).

ooog
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JURISDICTION

EXPLANATORY NOTES

2) "that a magistrate be given the

power to remit a case to the juvenile

court where the offence.falls within

a class consisting of certain less

serious offences and where the

accused has no previous convictions,

and further, that the magistrate be

empowered, in his discretion, to

remit the case only on application

by the Crown which application must

be made after arraignment and before

(Ontario Magistrates! Association,

1962)

The Committee did not indicate which

of the approaches it favoured, state

ing as follows:

"We content ourselves with recommend-

ing that the proposals of the

Archambault Commission and of the

Ontario Magistrates! Association

Committee be studied with a view to

adopting one, or perhaps even both,

as a means of securing more flexibil-

ity in dealing with offenders of the

age of seventeen —- that is, those

who are the one year older than our

proposed juvenile age."
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JURISDICTION -

EXPLANATORY NOTES .

It is quite difficult to define what

is per se, a "less serious offence".

The criminal law distinguishes

between indictable and summary

conviction offences. This distinction

indicates, for all practical purposes,

the appreciation of Parliament of the

gravity of an offence, It is felt

that the offences that are punishable

on summary conviction are the less

serious offences referred to by the

Ontario Magistrates. However, there

are offences in the Criminal Code and

other federal statutes that can be

tried on indictment or on summary

conviction. In such cases, the Crown,

in its discretion, decides how the

accused is to be prosecuted, The

‘election as to the procedure applic-

able depends in practice on the

circumstances of the offence,

This section adopts the criterion of

indictable versus:‘summary. conviction

offences. The referral from the

ordinary court to the juvenile court

would apply only if the alleged

offence may be punishable on summary

conviction.

oeoo
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JURISDICTION

EXPLANATORY NOTES

The offences ares

S, 54 assisting deserter

56 resisting execution of process

57 offences to RoG.M.P.

67 unlawful assembly

81 prize fight

8k concealed weapon

85(2) possession of silencers for
firearms

86 pointing firearm

87 offensive weapon at public

meeting

88(2)(3)=89-90-91 firearms

111 personating peace officer

123 advertising reward

158 indecent acts

159 nudity

160 causing disturbance

161(2)(3) disturbing religious

worship

162 trespassing at night

163 offensive volatile substance

164 vagrancy

175 obstructing executing of
warrant

176(2) found in

183 transporting to bawdy-houses

213 attempt to commit suicide

226 smoke screen on vehicle

239(1) venereal disease

307 fraudulently obtaining food

and lodging .

308 witchcraft

315(2) indecent phone calls

ooo°0
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JURISDICTION

TEXT EXPLANATORY NOTES

92. (Cont'd) 341 false employment record

3h - false billing

3h7 ‘personation at examination

356 -falsely claiming royal warrant

362 wnlawful use of military
uniforms

366 intimidation

367 employer refusing to employ

member of union

369 issuing trade stamps

373 mischief where damage not over

$50.00

378 false firealarm

379(2) interfering with saving of.

wreck

380(1) interfering with marine

Signal

383 interfering with boundary lines

386 cruelty to animals

387 cruelty to animals

388 keeping cock-pit

389 transportation of cattle

390(2) obstructing search of vessel

397 fraudulent use of slugs

399 defacing current coin

h0O(2) printing likeness of bank-
note

Some offences may be prosecuted

either by indictment or summary

conviction.

These offences are:

15h obscenity

-186(3) non-support

221(1) criminal negligence

aoooo
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JURISDICTION

EXPLANATORY NOTES

221(2) hit and run

221(h.) dangerous driving

222 driving while intoxicated

223 impaired driving

225(3) driving while disqualified

226A. dangerous operation of vessels

231(1) common assault

360(2) transactions public stores

316(1)(b)(¢) threats

350 to 35). incl, trade mark offence

358 secreting wreck

363 military stores

365 breach of contract

In such cases, it is incumbent upon

the prosecutor to determine whether

the offence shall be prosecuted by

way of indictment or by way of

summary conviction. Where the Crown

does not determine the applicable

mode of prosecution, the magistrate

does. In these offences, the Crown

would thus have a discretion-whereby

it could prevent the young adult

from being referred to the juvenile

' court by merely choosing to prosecute —
wn

him by way of indictment, Where the

Crown elects to proceed by way of

summary conviction or where the

offence is only a summary conviction

offence, the referral is up to the

summary conviction court, either

proprio motu or on application by

the Crown,

6e0o
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JURISDICTION

EXPLANATORY NOTES

The proposed section gives the

summary conviction court the power

to make an order of referral at any

time before sentence, This provision

is at variance with the proposal of

the Ontario Magistrates Association.

It is thought that the summary con-

Viction court should be given the

opportunity to make such order with

full knowledge of the circumstances

of the case. Under this provision,

the summary conviction court may have

commenced trial and realize sometime

during the trial that the case is fit

for a juvenile court. It would then,

considering the good of the child

and the interest of the community, be

in a position to make such order,

This provision is in accordance with

the proposal of the Archambault

Commission.

It is to be noted that this section

does not comply with the Ontario

Magistrates' recommendation in two

other respects.

(1) The discretionary power of the

court is not restricted to an

application by the Crown.

Indeed, the Crown may, as noted

above, exercise its discretion

and proceed by indictment, where

there is an alternative mode of

trial forthe offences listed

above. e000
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EXPLANATORY NOTES

There is no direction concerning

the absence of previous convic=

tions. Such a direction exists

in present section 638 of the

Criminal Code, It has been so

much criticized that its repeal

is now under consideration,

Purthermore, it would appear

that the inquiry that the

summary conviction court may

conduct as to the character of

the accused should inform him as

to the advisability of a referral

order,
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TEXT JURISDICTION

SECTION 4.21(3) OF THE CRIMINAL CODE

10. (1) Where the judge has

adjudged the information to

have been proved against a

child or young person and

such child or young person

Signifies in writing before

the judge his intention to

admit the facts concerning

an offence or violation that he

is alleged to have committed in

Canada outside the province in

which he is brought before that

judge, if the offence is not an

offence mentioned in sub-section

(2) of section 13 of the Criminal

Code,. and the Attorney General or

Deputy Attorney General of the.

province where the offence. or

violation is alleged to have been

committed consents, the judge has

jurisdiction to make an ad judica-

tion with respect to the alleged

offence or violation, and to make

any disposition provided for in

this Act that he deems appropriate.

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

This sub-section is adapted from

section h21(3) of the Criminal Code.

Recommendation 68 of the Report

states that the principle of section

h2l1 of the Criminal Code should

apply in relation to juveniles,

see also paragraph 293 of the Report.

The offence or violation referred to

could be an offence or violation

against a provincial statute. The

effect of this provision would be

that a court in one province would

have jurisdiction to make an adjud-

ication concerning an offence or

Violation against a statute of

another province. Of course there

would be no such jurisdiction with-

out the consent of the Attorney

General or Deputy Attorney General

of the other province.

ooco
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JURISDICTION

“TEXT

SECTION 21 A. OF THE CRIMINAL CODE

10. (2) Where the judge has adjudged

the. information to have been

proved against a child or young

person, and such child or young

person signifies in writing before

that judge his intention to admit

the facts coneerning an offence

or violation he is alleged to have

committed in some other place in

the province in which he is brought

before that judge, if the offence

which he is alleged to have

committed is not an offence men-.

tioned in sub-section (2) of .

section 13 of the Criminal Code,

the judge has jurisdiction te

make..an adjudication with respect

to the alleged offence or violation,

and to make any disposition provided

for in this Act that he deems

appropriate.

EXPLANATORY NOTES

This sub-section is adapted from

section h21A of the Criminal Code.

While the Report makes no mention

of this section, presumably the

same principle applies as to section

42i(3).

@o0
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JURISDICTION

TEAT EXPLANATORY NOTES

10. (3) No writing that is executed This sub-section is copied from

by a child or young person sections h21(l), and l|21A(2) of the

pursuant to sub-section (1) or > Criminal Code,

sub-section (2) is admissible Section 1.21(3) and l.21A(1) are

in evidence against him in any “special jurisdiction" provisions

criminal proceedings. of the Griminal Code that have been

specifically adapted to this. Act.

Other "special jurisdiction"

provisions, such as section l19

(offences committed on water, during

journeys, on aircraft, etc.),

section h20 (offences committed on

territorial waters), l21(1)

(offences committed entirely within

one province), h21(2) (libel ina

newspaper), 4.22 (offences committed

in territorial divisions), 23

(offences committed not in a

province) have not been adapted to,

and ineluded in, this Act. It is

thought that they can be referred

to as they are, and do not need to

be specifically adapted to this Act.

It is submitted that, by virtue of

Section 27 of the new Interpreta-

tion Act, (Section 28 of the old

Interpretation Act) they would be

made to apply to any offence against

the laws of Canada.
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POWER OF JUDGE AND COURT

THAT

ll. Every judge in the exercise

of his jurisdiction under this Act

has all the powers of a magistrate.

‘-EXELANATORY NOTES

Present Section 6(1).

The juvenile court judge is hereby.

given the authority of two or more

justices of the peace. Sections

2(22) and 25 of the Criminal Code.

‘Subesections (2) and (3) of present

section 6 are omitted in this Act.

Sub-section (2) gives the juvenile

court judge all the powers and

duties, with respect to juvenile

offenders, vested in, or imposed on

a judge, stipendiary magistrate,

justice or justices, by or under the

Prisons and Reformatories Act. Sube

section(3)safeguards the discretion

of the juvenile court judge as to

the term for which he may commit a

juvenile delinquent.

While some provisions of the Prisons

and Reformatories Act conflict or

duplicate the provisions of the

proposed Act (for example, sections

26, 27, 28), it is submitted that no

specific reference to the Prisons

and Reformatories Act should be

necessary, in view of the fact that

the proposed Act purports to deal

fully and comprehensively with the

time and place of detention of

offenders, and in view of section

5(2) of this Act.

@eoee
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POWERS OF JUDGE AND COURT

TEXT BO EXPLANATORY NOTES

11. (Cont'd) _ _ The powers of the juvenile court

judge need not be supplemented by

the Prisons and Reformatories Act.

Of course, the Prisons and Reform-

atories Act will continue. to apply

to young offenders referred to the

ordinary courts for both trial and

sentence.
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Document disclosed under the Access

POWERS OF JUDGE AND COURT

TEXT

12. Every judge has the same power

and authority to preserve order in

a court over which he presides as

may be exercised by the superior

court of criminal jurisdiction of

the province during the sittings

thereof,

RXPLANATORY NOTES

Present section 36(1) of the Juven

Delinquents Act gives the juvenile

court the same powers and authorit

preserve order in court as are

exercised by any court in Canada.

Although the present wording has

apparently created no difficulty,

the proposed section departs from

adopting instead the wording of

section h26 of the Criminal Code,

which was discussed in Re Hawkins,

1965, 53 W.W.R. hO6, where it was

held by Branca, J., of the. Supreme

Court of B.C. (in chambers) that

to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

ile

y to

it,

section 26 gives a magistrate,who is

not a court of record, statutory

authority to punish for contempt of

court committed in facie, Where the

provincial law creating a juvenile

court declares such court to be a

court of record, the proposed section

adds nothing to the inherent power

which such court already possesses

to deal with contempt in facie. On

the other hand, the proposed section

is useful in cases where a magistrate

acts as persona designata = since

such magistrate does not then

constitute a court of record,
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: POWERS OF JUDGE AND COURT

| TEXT EXPLANATORY NOTES

| 13. (1) A court may make rules of Recommendation 52, paragraph 272.

| court not inconsistent with this This section is adapted from section
| Act or any other Act of the 2h of the Criminal Code,

Parliament of Canada concerning

matters that fall within the

ambit of this Act.

(2) Rules under sub-section (1)

may be made

(a) generally to regulate the

duties of the officers of the
’

court and any other matter

considered expedient to attain

the ends of justice and carry

into effect the provisions of

the laws

(b) to regulate the practice and

procedure in the courts

(ec) to formulate policy directives

coneerning intake, detention,

case selection, adjustment, or

any other matter which the

court deems expedient to

regulate.

(3) No rule under this section

shall be in force or valid in a

Province or territorial division

thereof unless approved by the

Attorney General of the Province.
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POWERS OF JUDGE AND COURT

TEXT

1h, Every judge may enforce the

due execution of a lawful process or

order issued by him under this Act

by the means provided by the law for

enforcing the execution of the process

of other courts in like cases.

15, (1) The clerk of a court has power

ex officio to administer oaths.

(2) The clerk of a court has.

power, in the absence of a judge,

to adjourn any hearing for a.

definite period not to exceed ten

days, except where a child or

young person is being held in

detention otherwise than by order

of a judge consequent to a

detention hearing.

(3) Where a child or young person

is brought before the Court, it is

the duty of the clerk of. such

court to send, or cause to be

served, under the supervision of

a judge, all notices.as may be

required by this Act, and also to

notify the probation officer or

chief probation officer in

advance where any child is to

appear before the court for any

hearing under this Act.

EXPLANATORY NOTES

Present section 36(2) of the

Juvenile Delinquents Act slightly

modified.

Present section 11(1).

The 10 day period is adopted from

section 11(1) of the present Act.

It is arbitrary and could be changed.

Present section 11(2) modified by

providing, in addition to the duty

concerning notice to a probation

officer, the duty concerning all

notices required by the Act.

oeea
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POWERS OF JUDGE AND COURT

TEXT EXPLANATORY NOTES

16. (1) Where an adjudicatory hearing This section is adapted from

is commenced by a judge and such section 698 of the Criminal Code,

judge dies, or is, for any reason,

unable to continue the hearing, ae

another judge for the same

territorial division may act in

the place of the judge before

whom the hearing was commenced.

(2) A judge who, pursuant to sube

section (1), acts in the place of

a judge before whom an adjudicatory

hearing has been commenced

(a) shall, if, pursuant to sube

section (1) of section 56,

an adjudication has been made,

proceed with the case in the

manner provided by section 57,

Or ,

(b) shall, if no adjudication has

been made pursuant to sube-

section (1) of section 56,

commenee the adjudicatory

hearing again.

(3) Where a probation order is made

concerning a child offender, a young

offender or a violator by a judge who

thereafter dies or is, for any reason,

unable to act, another judge for the

same territorial jurisdiction may

make an order under section 63,

section 6) or section 65, as the

case may be, coe
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POWERS OF JUDGE AND COURT

TEXT

17. Under no circumstances under this

Ket can a court or a judge order costs

to be paid by a child or young person.

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

EXPLANATORY NOTES

This provision is intended to

implement the principle set out in

recommendation 70, and in paragraph

296.

Present section 22(1) of the Juvenile

Delinquents Act implies that such an

order is possible.

This section is included here in

order to make sure that the

principle is not forgotten. If the

Act is self-contained, no mention of

it would be necessary; it would

suffice not to give the court the

power to order costs.

Alternatively, should it be desirable

to impress the principle on the

judges, this section should be

included under the disposition part

of the Act.

o0ed00
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man PROCEDURE EXPLANAT ORY NOTES

ARREST

18. (1) Anyone who arrests a child

or young person without a warrant

shall forthwith deliver that

child or young person to a peace

officer and the peace officer shall

deal with such child or young

person in the manner hereinafter

provided,

This provision is adapted from

section 1.38(1) of the Criminal Code.

In paragraph 211, the Committee,

referring to section h38(2) of the

Criminal Code, recommended that a

Similar provision be made in this

Act. This specific point was not -

dealt with expressly by the

Committee, It is suggested that,

for the sake of completeness, it

might be useful, since anyone may

arrest without warrant a person whom

he finds committing an indictable

offence (3lL). . or whom he

believes on reasonable and probable

grounds has committed a criminal

offence and is escaping or pursued.

(436).

whether such power of arrest should

It could be questioned

extend to children and young

offenders, It is submitted that

such power should be maintained

under the Act.

Indeed, a child or a young person

found committing a theft, assault,

etce, should be liable to immediate

arrest by anybody.
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TEXT PROGEDURE EXPLANATORY NOTES

ARREST

18. (2) A peace officer who receives

delivery of and detains a child

or young person who has been

arrested without a warrant, or

who arrests a child or young

person with or without a warrant

shall, without delay, take or

cause to be taken such child or

young person before the juvenile

court.

This is adapted from section 38(2)

of the Criminal Code and complies

with the principle of present

section 8(1), which requires all

cases to go to the juvenile court.

The purpose of this sub-section is

two-fold:

1) to provide for prompt production

of the child or young person before

the courts 2) to provide that such

production shall be made to the

juvenile court. As noted above, it

combines the principles. set out in

section 138(2) of the Criminal Code

and in section 8(1) of the present

Juvenile Delinquents Act, respective-

ly. Should the expression "without

delay" be too demanding on the police,

the word "undue" could be added.

Recommendation 37 states that the

law should make it clear that there

is an obligation on the authorities

to bring promptly before the court

young persons who are being dealt

with under federal legislation

relating to juveniles.

eooae
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PROCEDURE

TEXT

19. A police officer shall bring

to the attention of the court or

judge every child or young person

whom he believes on reasonable and

probable grounds has committed an

offence,

}
C
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EXPLANATORY NOTES

This section is intended to

implement the principle set out in

paragraph 197(1) of the Report.

It’ is one of the principies stated

by the Committee as a means of |

avoiding the "dangers of arbitrari-

ness and lack of harmony between

the goal sought by the legislator

and the practices followed in

administering the law",

(Recommendation 32)

At page 12 of the Report of the

Couchiching Conference on Justice

and the Juvenile, April 16-18, 1967,

appears the following comment:

"It was felt that Section (1) of

Paragraph 197 of the Report was

completely unworkabie from an

administrative point of view as

well as being unnecessary".

The principle is included in this

discussion draft for the purpose

of focusing attention on the issue.
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TEXT PROCEDURE EXPLANATORY NOTES

INFORMAT ION

20, (1) A judge may receive an

information from anyone who,

upon reasonable and probable

grounds, believes that a child

or young person has committed

an offence or a violation, and

he may issue, where he considers

that a case for so doing is made

out, a summons or warrant to

compel the child or young person

to attend before the juvenile

court.
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INFORMATION

20. (2) A judge has exclusive

jurisdiction to receive an

information under this section.
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EXPLANATORY NOTES

There is no recommendation concern- |

ing the subject matter of this sub-

section. Present section 8(1)

indicates the court before which the

child must be taken, without mention-

ing what court may issue & summons or

a warrant. If the juvenile court is

to perform a useful screening function,

it should have exclusive jurisdiction

over the laying of informations

against juveniles. This is a mere

extension of the principle of present

section 8(1), which requires that all

cases where a child is arrested with

or without a warrant be taken before

the juvenile court. Present section

8(1) states further that if a child

is taken before a justice upon a

summons or under a warrant, or for

any other reason, it is the duty of

the justice to transfer the case to

the juvenile court. Impliedly, the

justice has, under present section .

8(1), the power to issue a summons

or warrant. Under the proposed

section, the justice has no jurisdic-

tion to receive an informaticn. In

other words, he has to refer to the

juvenile court the persons seeking to

lay an information. This exclusive

power of the juvenile court is

necessary in view of the recommended

2oo6
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TEXT PROCEDURE EXPLANATORY NOTES

INFORMAT Tow

20. (2) (Gont'd) provisions concerning informal

(3) An information laid under

this section shall allege that

the child or young person has

committed anywhere an offence

or a violation that may be dealt

with in the province where the

juvenile court judge has juris-

diction, and that the child or

young person .

(a) is or is believed to be,

or

(b) resides or is believed to

reside,

within the territorial juris-

diction of the judge.

(4). An information that is laid

under this section may be in

FOrm oS...
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adjustment, im cases where, after

a preliminary conference, it would

appear that the laying of an infor-

mation is not necessary.

(See paragraph 267).

Recommendation 53, and paragraph 258

call for a standard form of infor-

mation, This sub-section is adapted

from section 39 of the Criminal

Code.
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PROCEDURE

TEXT EXPLANATORY NOTES

SUMMONS £0 CHILD OR YOUNG PERSON

Gontents

21. (1) A summons shall Adapted from section hhl1(1) of the

(a) be directed to the child Criminal Code.

or young person:

(b) ..set out briefly the offence

or violation in respect of

which an information is

laid against that child or

young person3

(c) require the child or young

person to appear at a time

and place to be stated

therein, and

(d). state clearly that the child

or young person to whom the

summons is directed has the

right to be represented by

counsel.

(2) A summons may be in Form .3..

- ° am
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PROCEDURE

TEAT

SUMMONS TO CHILD OR YOUNG PERSON

Service by Mail

21, (3) A swmmons directed to a

child or young person may be sent

by mail to that child or young

person.

EXPLANATORY NOTES

Service by mail is not provided for

in section hl of the Criminal Codes

however, this is now done in at

least some juvenile courts, To

require personal service in the

first instance would put the courts

to expense and trouble, It would

probably create a personnel problem

immediately, as some courts might

not be able to cope with the extra

work, The principle of service by

mail should be discussed,

@oeed
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to whom a summons has been mailed

does not appear at the time and

place stipulated in the summons

mailed to him, a second summons

may be issued by the judge, which

shall be served by a peace officer

or other person designated by the

judge, who shall deliver it

personally to the child or young

person to whom it is directed,

or, if that child or young person

eannot conveniently be found,

shall leave it for him at his last

or usual place of abode with some

inmate thereof who appears to be

at least seventeen years of age.

~ hh =

PROCEDURE

TRAT BXPLANATORY NOTES

SUMMONS TO CHILD OR YOUNG PERSON |

Personal Service

21. (4) If a child or young person This provision for personal service

is adapted from section hha(3) of

the Criminal Code.

In the Criminal Code, service is to

be carried out by a peace officer.

In this draft, "or other person

designated by the judge” has been

added, since some courts have

service made by their own employees.
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PROGEDURE

TEXT - EXPLANATORY NOTES

WARRANT |

22, (1) A warrant shall This provision is adapted from

(a) mame or describe the child section lh2(1) of the Criminal Code.

or young person;

(b) set out briefly the offence

or violation in respect of

which an information is made

against that child or young

person;

and

(c) order that the child or young

person be arrested and brought

before the judge who issued

the warrant, or another judge

for the same territorial

jurisdiction, to be dealt with

by such judge.

(2) A warrant remains in force Adapted from Section hh2(2) of the

until it is executed, and need not Criminal Code.

be made returnable at any particular

time.

(3) A warrant that is authorized in This section is adapted from section

this Act shall be signed by the judge hh3 of the Criminal Code,

who issued it, and may be directed

(a) toa peace officer by name;

(b) toa peace officer by name and

all other peace.officers with-

‘in the territorial jurisdiction

of the judges or

(c) ,generally to all peace officers

within the territorial juris-

diction of the judge.

eaoe
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PROCEDURE

TEXT” , EXPLANATORY NOTES

WARRANT .

23. (1) A judge may issue a warrant Adapted from section lh of the

in Form .9. for the arrest of a Criminal Code.

child or young person, notwith-

standing that a summons has al-

ready been issued to require

the appearance of the child or

young person,

(2) Where

(a) service of a summons is

proved and the child or

young person does not

appear, or

(b) it appears that a summons

cannot be served because

the child or young person

is evading service,

a judge may issue a warrant of

arrest.
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PROCEDURE

THAT

EXECUTION OF WARRANT

2h. (1) A warrant may be executed

by arresting the child or young

person

(a) . wherever he is found within

.. the territorial jurisdiction

of the judge by whom the

warrant was issued, or

(b) wherever he is found in

Canada, in the case of a

fresh pursuit.

(2) A warrant may be executed by

a person who is

(a) the peace officer named in

the warrant, or

(b) one of the peace officers to

whom it is directed, whether

or not the place in which

the warrant is to be executed

is within the territory for

which the person is a peace

officer,

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

Adapted from section 5 of

Criminal Code.

the

oe
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PROCEDURE

TEXT EXPLANATORY NOTES

ENDORSEMENT OF WARRANT

25, (1) Where a warrant for the This provision is adapted from

arrest of a child or young person section hh7 of the Criminal Code.

cannot be executed in accordance It should cover the subject matter

with section 2), a judge within of section 17(3) and (i) in the

whose jurisdiction the child or present Juvenile Delinquents Act.

young person is or is believed to

be shall, upon application, and

upon.proof on oath or by affidavit

of the signature of the. judge who

issued the warrant, authorize the

execution of the warrant within

his jurisdiction by making an

endorsement, which may be in

Form .4@. , upon the warrant.

(2) An endorsement that is made

upon a warrant pursuant to sube

section (1) is sufficient

authority to the peace officer

to whom it was originally

directed,-and to all peace

officers within the territorial

jurisdiction of the judge by whom

it was endorsed, to execute the

warrant and to take the child or

young person before the judge

who issued the warrant.

coce
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PROCEDURE

TEXT EXPLANATORY NOTES

NOTICE TO PARENTS

26. (1) Where a summons directed toa Section 10 of the present Juvenile

child or young person has been Delinguents Act is concerned with

issued by a judge, notice of such notice to parents and guardians.

summons directed to the parent The first part of section 10(1) is

or guardian of such child. or as follows:

young person shall be issued by "Due notice of the hearing of any

the judge who issued the summons. charge of delinquency shali be

served on the parent or parents or

the guardian of the child,....."

What constitutes a “notice” or

"service" thereof is not defined;

however, it was the opinion of the

Supreme Court of Canada in Gerald

Smith and Her Ma jesty the Queen

£19597 8.C.R. 638, that a letter

written by a probation officer to

the father of a child did not

constitute such notice, even though,

during telephone conversations

between the probation officer and

the child, the father acknowledged

having received the Letter.

(2) Where a child or young

person is being detained pending

an adjudicatory hearing, notice

of such hearing, directed to the

parent or guardian of such child

or young person, shall be issued

by the judge.

0008
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PROCEDURE

TEXT EXPLANATORY NOTES

NOTICE TO PARENTS

- 26, (3) The notice issued pursuant The Committee recommended that

to sub-sections (1) and (2) shall notice be the responsibility of

(a) be in writings the judge. (Paragraph 253).

The Report stated that the form of

{b) state the name of the child

notice should be specified.

or young person concerning

(Recommendation 53; also paragraph

25h).
whom an information has been

received by the judge, and

who is the subject of a

summons issued by the judge

or who is being detained

pending an adjudicatory

hearings

(c) be directed to the parent or

guardian of the child or

young person who is the subject

of the /summons issued by the

judge, or who is being detained

pending an adjudicatory hearing;

(d) set out briefly the offence or

violation in respect of which

an information has been

received concerning such child

_or young persons

t
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(e)

(f)
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PROCEDURE

TEXT EXPLANATORY NOTES

(Cont td)

require that one or both

of the parents, or the

guardian, appear with the

child or young person

named in the notice at the

time and place stated therein;

inform the person or persons

to whom it is directed that

a failure to comply with the

notice may constitute contempt

of courts

"Power should also be given to the

Court to order the attendance of

both parents where it appears to the

Court that there is a conflict

between the parents of the child as

to the course to be followed by the

parents in relation to the child or

where, in the opinion of the Court,

the disposition of the Court would

be likely to give rise to conflict

between the parents." (Report of the

Couchiching Conference, p. 26)

This provision is made pursuant to

recommendatiors 06 and 5, and para-

graphs 255, 256 and 356 of the Report.

Penal sanctions against parents are

considered appropriate where the

parents do not cooperate with the

court. |

Section 1) of this discussion draft

provides that every judge may enforce

the due execution of a lawful process

or order issued by him under the Act.
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‘TEXT | RXPLATAVORY HOTHS

26. (3) (Cont 'a)
(g) have attached to ita copy

of the summons concerning

the child or young person

with whom one or both parents,

or the guardian, are required

to appear, if a summons has i

been issued and

(h) state clearly that the child Recommendation 50 and paragraph 2,9

or young person named in the are to the effect that the notice to

notice has the right to be parents and guardians should state

represented by counsel. that the child is entitled to be

represented by counsel,

26. (4) A notice under this section The Report recommends a standard

may be in Form 7. form of notice. (Recommendation 53;

also paragraph 25h).

26. (5) In lieu of personal service This provision for service by mail

in the first instance, a notice

issued under this séction may be

sent by mail to the parent or

guardian to whom it is directed.

is thought to be desirable to. lessen

the administrative burden on the

juvenile courts.
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(Service

26. (6) If the parent or guardian

to whom a notice pursuant to

this section has been mailed does

not appear with the child or the

young person named in the notice

at the time and place stated

therein, a second notice shall be

issued by the judge, which shall

be served by a peace officer or

other person designated by the

judge, who shall deliver it

personally to the parent or

guardian to whom if is directed,

or, if that person cannot

conveniently be found, shall

leave it for him at his last or

usual place of abode with some

inmate thereof who appears to be

at least seventeen years of age.

(7) here the parent or guardian

of a child or roung person appears

before the court with the child

or young person, the judgc may

Gispense with notice under thissp

section.
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Adapted from 11(3) of the

Criminal Code,

This sub-section is intended to cover

those situations where a child or

young person is apprehended at night

and brought before the court the next

morning. In such cases, it is the

practice of the police or the courts

in at least some jurisdictions to

give the parents notice by telephone,

To require written notice in such

cases would Slow up the edministra-

tion of justice,

e098
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PROCEDURE

‘TEXT

NOTICE TO A FRIEND OR RELATIVE

a

27. (1) Where the whereabouts of

the parents or guardian of a

child or young person are not

known, or where, in the opinion

. of a judge, notice to the

parents or guardian requiring

their attendance at court would

constitute an undue hardship,

the notice provided for in

section 26 may be dispensed with,

and the judge may, in his dis-

cretion, issue a notice ofa

hearing concerning a child or

young person directed to a friend

or relative of the child or young

person, who may appear with such

child or young person.

EXPLANATORY NOTES

The Committee recommended that

this sort of flexibility concerning

notice should be written into a new

Act.

(Recommendation 52, and paragraph —

25h) .

ooo?
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PROCEDURE

TEXT

NOTICE TO A FRIEND OR RELATIVE

27. (2) The notice issued pursuant to

sub-section (1) shall

(a)

(b)

(d)

(e)

be in writings

state the name of the child

or young person concerning

whom an information has been

received by the judge, and

who is the subject of a

summons issued by the judge,

or who is being detained

pending an adjudicatory hearing;

be directed to a friend or

relative of the child or young

person who is the subject of

the summons issued by the judge,

or who is being detained pending

an adjudicatory hearing;

set out briefly the offence or

violation in respect of which

an information has been received

concerning such child or young

persons

state that the friend or relative

to whom the notice is directed

may appear with the child or

young person named in the notice

at the time and place stated |

thereing
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EXPLANATORY NOTES
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PROCEDURE

TEXT

27. (2) (Cont'd)

(f) have attached to it a copy

of the summons concerning

the child or young person

with whom the friend or

relative may appear, if

| such summons has been

issued; and

(g) state clearly that the child

or young person named in the

notice has the right to be

-pepréesented by counsel.

27. (3) A notice under this section

may be in Form 8,

27. (i) A notice issued under this

section shall be sent by mail to

the friend or relative to whom

it is directed,

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES
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INFORMAL ADJUSTMENT

TEXT

INFORMAL ADJUSTMENT

28. (1) Where, under section 20, a

judge is satisfied that there is

evidence or belief upon which an

information could reasonably be

-received, he may authorize a

probation officer to confer in

a preliminary conference with -

the child or young person

_ believed to have committed an

offence or a violation, his

parents, guardian, or other

interested persons, concerning

the advisability of laying the

information, and with a view to

adjusting such cases without the

laying of an information.

EXPLANATORY NOTES

Recommendation 58 and paragraph 269.

The Committee stated that the

practice of making informal adjust-

ments, which the courts have

developed without the sanction of

the law, should continue within a

Limited degree and under precise

legal control. In paragraph 268,

arguments in favour of permitting

informal adjustment are set out.

The New York Statute is said by the

Committee to be an acceptable

solution to the problems presented

by informal adjustment, The section

here is largely inspired by section

73h, of the New York Statute and by

section 3-8 of the Illinois Statute.

However, the Committee suggested

that the law should provide that

informal adjustment be permitted

only (1) where the police investiga-

tion indicates clearly that an

offence has been committed (2) where

the substance of the complaint is

admitted by the child and (3) where

the express consent of the parents

is obtained. In all cases, the

efforts to effect informal adjustment

should be Limited to a period of not

more than two months,

e@eaod
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INFORMAL ADJUSTMENT

TEXT EXPLANATORY NOTES

28. (1) (Cont'd) The limitation period is implemented

in subsection(6} and conditions (2)

and (3) are implemented in subsection

(7).

The first condition is embodied, with

modifications, in subesection (1):

it is thought that, if the judge is

satisfied that an information may be

received, this implies that an

offence has been committed. The

judge may order a preliminary

conference only in cases where an

information could be received: i.e.,

in cases where the judge is satisfied

that the allegations. of the person

seeking to lay an information ars

reasonably grounded.

28. (2) Where a child or young

person is detained, the holding

of a preliminary conference

under this section shall not have

the effect of prolonging the

detention of such child or young

person beyond the period permitted

by section 29.
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INFORMAL ADJUSTMENT.

TEXT EXPLANATORY NOTES

INFORMAL ADJUSTMENT :

28. (3) In no case may the probation This subesection is copied almost a“

officer prevent the laying of an word for word from Section 73h(b)."of

information by any person who the New York Statute and from Section

seeks to do so under this Acte 7 3-8(3) of the Illinois Statute, The

A judge, of course, may exercise his

discretion in receiving an informa.

tion, under section 20. On this

subject,a strong argument could be

made that the court should have une

restricted power to authorize or

deny the laying of an information,

The point is discussed by William H.

Sheridan of the Children's Bureau in

Washington, in a pamphiet entitled:

"Juvenile Court Intake". At pages

Ih1l to lt, he discusses the advis-

ability of a court's having sole

discretion in permitting or denying

a petition. At page ikl, after

questioning the advisability of a

court's having the power to deny a

petition in civil cases concerning

adoption, etc., he goes on to says

"Delinquency cases can be considered

in a different light, at least those

which involve an offense which if

committed by an adult would be a

crime. Here the State is usually a

party to the action and the role of

intake might be analogous to that of

the prosecutor in a criminal case,

eoecs
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INFORMAL ADJUSTMENT

EXPLANATORY NOTES

Policy-wise empowering the court to

deny a petition in delinquency cases

would also appear to be sound

because it can prevent petty com-

plaints, often motivated by revenge

and animosity growing out of

neighborhood differences, from

cluttering up the court. These

cases can usually be handled in

other ways. In fact, it is generally

recognized that the discretion that

is and should be vested in the police

in making referrals to court should

eliminate such cases.” -

At pages 113 and 144, when discussing

the New York Statute, which contains

a provision similar to draft sub-

section (3) opposite, Mr. Sheridan

questioned the provision for an

absolute right to file a petition in

delinquency cases. He wrote;

"Tt is interesting to note that the

recently passed Family Court Act in

New York State provides that a pre.

liminary procedure, similar for

neglect and delinquency, may be

authorized by rule of court. It is

not mandatory and specifically

provides that the probation service

‘may not prevent! any person fron

filing a petition.
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INFORMAL ADJUSTMENT

THT EXPLANATORY NOTES

28. (3) (Cont'd) It permits informal adjustments to be

made at intake but includes provisions

designed to protect the rights of the

parties in this process. For example,

the period is limited to two months

without leave of the judge who may

extend this period an additional 30

days. It also provides that a person

may not be prevented from filing a

petition, nor can any person be com-

pelled to appear at any conference,

produce any papers, or visit any place.

A provision is also included which

provides that no statement mads at a

preliminary conference is admissible

in an adjudicatory hearing in family

court or in a proceeding in a criminal

court prior to conviction. These

provisions have already been made

part of the rules of court. The

provision for the absolute right to

file a petition in delinquency cases

is questionable, but the other

provisions appear to be reasonable

and necessary."
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TEXT

INFORMAL. ADJUSTMENT

28. (h) A probation officer acting

under this gection is not

authorized to compel any person

to appear at the conference,

-produce any papers, or visit any

place.

28, (5) No statement made in

relation to or during a prelim-

inary conference shall be used

‘or receivable in evidence at an

adjudicatory hearing or at any

trial thereafter taking place,

28, (6) Efforts at adjustment under

this section shall not extend

for a period of more than 2 months,

28. (7) No adjustment shall be made

under this section unless

(a) the child or young person

admits the substance of the

complaint; and

(b) the written consent of the

parents or the guardian is

obtained,

probation officer.

judicial character of the conference.

EXPLANATORY NOTES

This provision is taken from section

3=8(.) of the Illinois Statute and

from section 73l(d) of the New York

Statute. Apart from these references,

this subsection is self explanatory:

to provide otherwise would give an

unjustified authority to the

This sub-section is adapted from |

section 3-8(5) of the Illinois

Statute and from section 735 of the

New York Statute, as well as from

section 5 of the Canada Evidence Act. ~

This provision follows from the non-

This limitation period of 2 months

was’ recommended by the Committee in |

paragraph 269, and in recommendation

58,

These two conditions precedent to an

informal adjustment were recommended’

in paragraph 269 of the Report, and

in recommendation 58, It goes with- q

out saying that, for the informal

adjustment to be successful, the

child or young person must cooperate, :

as well as the parent or the

guardian,
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INFORMAL ADJUSTMENT

TEXT EXPLANATORY NOTES

INFORMAL ADJUSTMENT

28,

28.

28,

(8) Before the expiration of the There is no recommendation on this

period mentioned in sub-section points; however, the obligation to

(6), the probation officer shall - peport the conditions of the adjust-

report in writing to the judge, ment to the judge is a means of

(a) the conditions of the achieving "precise legal control".

adjustment, or A negative report should not refer

(b). the fact that no suitable to the reason why the adjustment

adjustment could be made. could not be worked out, because,

if it did, the rights of the child

to a fair trial could be negatived

by the cognizance of the Court of

pre judicial material.

(9) Where a person seeking to

lay an information objects to an

informal adjustment, or wnere a

report is made pursuant to

paragraph (b) of subesection (8),

the judge shall proceed in accord-

ance with section 20.

(10) No adjustment shall be made The principles of this provision

under this section where it appears | are set out in paragraph 197(2)(a@)

that . and (b) of the Report.

(a) the alleged offence involves

risk of serious bodily harm, or

(b) where the alleged offender or

violator, as the case may be,

has shown previous anti-social

eonduct, and a court appearance

seems necessary or desirable.
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INFORMAL ADJUSTMENT

28. (11) A record shall be main-~

tained by the court of all

eases where an adjustment has

been..made pursuant to this

section.

EXPLANATORY NOTES

Paragraph 193(3) of the Report is

as follows:

"Records should be maintained of all

cases of informal disposition so

that if a child is brought before

the court the judge will be in a

position to know about the child's

prior anti-social conduct",

The principle of "informal adjustment"

or “informal disposition” is now

contained in section 70 of the

Prisons and Reformatories Act, a

provision concerning the Province of

Ontario. This section makes it

mandatory for a court, when dealing

with an information concerning a boy

under 12, or a girl under 13, to

confer with the executive of the

children's aid society. Subsection

(2) provides for a conferences such

as is contemplated in section 28 of

this draft. Subsection (3) provides

that, when the public interest and

the welfare of the child will be best

served thereby, the court may dispose

of the case informally, "instead of

committing the child for trial or

sentencing the child, as the ease

may be."
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INFORMAL ADJUSTMENT

EXPLANATORY NOTES

The court may then "bind" the child

to a suitable person, place the child

in a foster home, impose a fine not

exceeding ten dollars, suspend

sentence for an indefinite or

definite period, or, if the child

has been found guilty or is wilfully

wayward and unmanageable, the court

may commit the child to an industrial

school, reformatory or refuge for

girls.
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DETENTION

TEXT

DETENTION PENDING PROCEEDINGS

29. (1) Where a child or young

person is taken before the court,

he shall be immediately released

to the custody of his parent or

guardian, unless a probation

officer, or other person desig-

nated by the court, is of the

opinion that the matter of

detention should be referred to

a judge, or the child or young

person was arrested under a

warrant,

EXPLANATORY NOTES

Exeept for the principle set out in

section 30 of this draft, there is

no clear recommendation in the Report

on the matter of detention, The

Committee dealt with detention

facilities more than it did with thé

judicial control over detention.

However, in footnote 22, at page 128,

section 17 of the Standard Juvenile

Court Act is cited with the apparent

approval of the Committee. In view

of the principles concerning deten-

tion (Recommendation 36, which is

embodied in section 30 of this draft),

and of the principle stated in

paragraph 197(l.) concerning the

taking of physical custody of a child

by the police, it seems that some-

thing along the lines of this section

should be enacted. The purpose of

this section is to provide a procedure

whereby the detention of a child or

young person would be investigated

without delay, with a view to order-

ing his release, unless the circum-

stances indicate that the matter

Should be left to a judge, in which

case a judge would hold a detention

hearing, after notice thereof had

been given to the parent of the child,

(subsection 3),
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TEXT

29. (2) Unless sooner released, a

child or young person shall be
.brought before a judge within

2, hours, excluding Sundays and

holidays, for a detention hearing,

to:-determine whether he shall be

further detained,

NOTICE TO PARENTS

29. (3) Where a child or young person

is taken before the court and is

not released under subsection (1),

his parent or guardian shall be

informed by notice in writing,

stating the reason why he was not

sooner released, and fixing a time

and place for the detention hearing.

NOTICE TO PARENTS |

29. (14) A notice pursuant to sub-

section (3) shall be issued in

accordance with section 26,

mutatis mutandis.

DETENTION
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EXPLANATORY NOTES’

The period provided for in sub-

section (2) is that which is

provided in section 38 of the

Criminal Code.
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DETENTION

TEXT EXPLANATORY NOTES

LIMITATIONS ON DETENTION

30. No child or young person shall Paragraphs (a), (b) and (ce) of this

be detained pending an adjudicatory provision are intended to implement

hearing unless 7 the principles contained in recommen-~

(a) it is almost certain that . dation 36, and paragraph 209.

he will run away pending The Committee took these principles

proceedings, or | as formulated by the National

(b) it is almost certain that he Probation and Parole Association

will commit an offence (now the National Council on Crime

dangerous to himself or to and Delinquency), of the United

the commmity, or States.

(c) he is a parole violator or

a runaway from an institution

to which he was committed by a

court, or

(d) there is no suitable place In the report of the Couchiching

for the child or young person Gonference on "Justice and the

to go if he is released. Juvenile", the limitations as set out

in paragraphs (a), (b) and (c) were

questioned as to their adequacy.

The following 2 questions were asked:

(at page 15)

TM (4) does it cover the child who

does not want to return home

before the court appearance?

It should

(ii) does it cover the case of a

child that the Children's Aid

Society cannot control before

he or she comes to court?”

Para. (ad) is intended to cover these

situations.
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TEAT

DETENTION - NOT WITH ADULTS

31. (1) No child or young person,

pending an adjudicatory hearing,

shall be detained in any county

or other gaol or other place in

which adults are or may be im-

prisoned, but shall be detained

at a detention home or shelter

used exclusively for children

or young persons, or under other

custody approved of by the judge

or a duly authorized officer of

the court.

(2) Everyone who contravenes this

section is guilty of an offence

punishable on summary conviction.

(3) This section does not apply

to a young person concerning

whom an order has been made

pursuant to paragraph (a) of sub-

section (1) of section 53.

(4) A ehild or young person who

requires care away from his home,

but who does not require physical

restriction, may be given

temporary care in a foster family

home or other shelter facility

designated by the court.

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation
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This is adapted from present

section 13(1).

This is adapted from present

section 13(3).
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TEXT

DETENTION - AVOIDANCE OF

31. (5) In order to avoid detention,

‘the promise of any trustworthy

person to be responsible for the

presence of the child or young

. person when required may be . {

accepted,

EXPLANATORY NOTES

This is adapted from present section

1k(2), with a larger application.

Of interest is recommendation ahi, at

page 268 of the Report of the Ontaric

Legislature's Select Committee on

Youth, which is that:

"No child be placed in a detention

facility if it is possible to accomme

odate such child in either its own

home, that of a responsible relative

or an approved interested party.”

There is no mention of bail in this

draft. To support the exclusion of

any bail provision, reference is made

to the following:

Recommendation 23, at page 268 of the

Report of the Ontario Legislature's

Select Committee on Youth states

that:

"Bail should not be a consideration

where juveniles are concerned, A

child either should or should not be

in,a detention facility. Money should

not be a criterion of custody for

children."

The principle that money is irrelevant

when considering whether or not an

accused should be in custody is

supported and discussed by Professor

M.L. Friedland in a pamphiet entitied:

"Reforming the Bail System” from an

Gcoeoe
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31. (5) (Contta)’ address delivered at Kingston,

February 22, 1966, to the John Howard

Society of Kingston. See especially

pages 7, 8 and 9.

The report of the Legislative Council

(1955) concerning the Wisconsin

Children's Code was adamant in its

opposition to the use of bail, and

quoted, with approval, from the

Standard Juvenile Court Act. At page

hl of the current (1959) edition of

the Standard Juvenile Court Act

appears the following comment:

"The decision whether to hold a child

in detention or to release him should

not depend on the availability of a

bail bond. Accordingly, provisions

regarding bail for adult. offenders

are not applicable to children within

the jurisdiction of the court, This

assumes, however, proper detention

facilities and procedures, In certain

situations, referred to in the section,

bail should be allowed. In such cases,

of course, the child continues within

the jurisdiction of the court."

Section 17.6 is referred tog and is

as follows:

"Provisions regarding bail shall not

be applicable to children detained in

accordance with the provisions of

this Act, except that bail may be

eooo
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31. (5) (Cont'd) allowed when a child who should not be

31. (6) This section does not apply to

a child apparently over the age of

fourteen years who, in the opinion

of the judge, or, in his absence,

of the sheriff, or, in the absence

ef both the judge and the sheriff,

of the mayor or other chief magis-

trate of the city, town, county or

place, cannot safely be confined in |

any place other than a gaol or

lock-up.

detained lives outside the territorial

jurisdiction of the court.”

At page 1.87 of an article entitled

"The California Juvenile Court", con»

tained in the Stanford Law Review, May

1958, Vol. 10, No. 3, appears the

following statements:

"Release pending hearing should depend

not upon financial ability to post a

bond but upon the juvenile court's

decision as to whether a youth should

be detained pending a formal hearing.

Indiscriminate use of bail might

deprive a seriously disturbed youth of

needed medical care and might aggravate

his problems by returning him to an

environment which caused his troubles,

For these reasons it is recommended

that section 828 of the Welfare Code,

authorizing bail at the trial judge's

discretion, be repealed.”

Present section 13() of the Juvenile

Delinquents Act.
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TEXT

(1) No hearing under this Act

shall be held unless an infor-

mation has been received in

Form .2@. by a judge of a juvenile

court.

(2) Nothing in this Act or any

other law shall be deemed to

require a judge before whom an

adjudicatory hearing is held to

be the judge by whom the information

has been received or the detention

hearing was held.

EXPLANATORY NOTES

695(1) of the Criminal Code adapted.

Sections 32-hh of this draft are

adaptations from the Criminal Code.

Alternatively, a reference section

such as section 5(1) of the present

Juvenile Delinquents Act could

provide that prosecutions and trials

‘under this Act would be governed by

the provisions of the Criminal Code

relating to summary convictions,

except when in conflict with specific

provisions of this Act.

697(1) of the Criminal Code adapted.
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TEXT EXPLANA TORY NOTES

INFORMATION

33. In proceedings to which this Section 696(1) of the Criminal Code,

Part applies, the information adapted.

(a) shall be in writing and

- under oath, and

(db)! may charge more than one

a offence or violation, or -

may charge offences and.

violations, but where more

than one offence or

violation is charged, each

offence or violation shall

be set out in a separate

count.
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PROCEDURE AT HEARING

TREAT

COUNTS IN AN INFORMATION

3h. (1) Fach count in an information

shall in general apply to a single

transaction and shall contain and

is sufficient if it contains in

-Substance a statement that the

child.or young person committed

an offence or a violation therein

specified.

(2) The statement referred to in

subsection (1) may be

(a)

(bd)

(c)

in popular language without

technical averments or

allegations of matters that

are not essential to be

proved;

in the words of the enactment

that describes the offence or

violation;

in words that are sufficient

to give the alleged offender

or violator notice of the

offence or violation with which

he is charged.

EXPLANATORY NOTES

Sections, 92 and 701(1) of the

Criminal Code,
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PROCEDURE OF HEARING

3h.

TEXT

(3) A count shall contain

sufficient detail. of the circum-

stances of the alleged offence

or violation to give to the

alleged offender or violator

reasonable information with

respect to the transaction and

to identify the same, but other-

wise the absence or insufficiency

of -details does not vitiate the

count o

(1) A count may refer to any

section, subsection, paragraph

or sub-paragraph of the enactment

that creates, according to this

Aet, the offerice or violation,

and for the purpose of determining

whether a count is sufficient,

consideration shall be given to

any such reference,

EXPLANATORY NOTES

492(5) of the: Criminal Code,
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TEXT

SUFFICIENCY OF COUNTS

35, Wo count in an information is

insufficient by reason of the absence

of details where, in the opinion of

the court, the count otherwise fulfils

the requirements of section 3 and,

without restricting the application of

the foregoing, no count in an information

is insufficient by reason only that

EXPLANATORY NOTES

Section 93, Criminal Code.

(a)

(b)

(c)

(f)

it does not name the person

injured or intended or attempted

to be injured;

it does not name the person who

owns or has a special property

or interest in property mention-

ed in the count;

it charges an intent to defraud

without naming or describing the

person whom it was intended to

defraud 3

it does not set out any writing.

that is the subject of the

charge 3

‘it does not set out the words

used where words that are

alleged to have been used are

the subject of the charge3

it does not specify the means

by which the alleged offence

was committed;
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PROCEDURE AT HEARING

TEXT

35. (Cont'd)

it does not name or describe

- with ‘precision any person,

‘place or thing, or

it does not, where the

consent of a person, official

or authority is required before

proceedings may ‘be ‘instituted

for an offence or violation,

state that the consent has

been obtained.
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PROCEDURE AT HEARING

TEXT EXPLANATORY NOTES

PARTICULARS

36, The court may, if it is Section 701(2) of the Criminal Code,

Satisfied that it is necessary

for a fair hearing, order that

a particular further describing

any matter relevant to the

proceedings be furnished to the

alleged offender or Violator.

37. No exception, exemption, proviso, 702(1) of the Criminal Code.

excuse or qualification prescribed by

law is required to be set out or

negatived, as the case may be, in an

information.
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PROCEDURE AT HEARING

TEXE

DEFECTS AND OBJECTIONS

38, (1) Any objection to an infor.

mation for a defect apparent on

its face shall be taken by motion

to quash the information before

the alleged offender or violator

has pleaded, and thereafter only

by leave of the juvenile court

before which the adjudicatory

-hearing takes place,

(2) A juvenile court may, upon the

hearing of an information, amend

the information or a particular

that is furnished under section 35

to make the information or particular

conform to the evidence if there

appears to be variance between the

evidence and

(a) the allegation in the informa-

tion, or

(b) the allegation in the information

(i) as amended, or

(ii) as it would have been if

amended in conformity with

any particular that has

been furnished pursuant to

section 35,

EXPLANATORY NOTES

Section 70h of the Criminal Code.
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PROCEDURE AT HEARING

TEXT

DEFECTS AND OBJECTIONS

38, (3) A juvenile court may, at any

stage of the adjudicatory hearing,

amend the information as may be

necessary if it appears

(a) that the information

(i) fails to state or states

defectively anything that

is requisite to constitute

the offence or violation

(ii) does not negative an

exception that should be

negatived, or

(iii) is in any way defective

in substance, and the

matters to be alleged in

‘the proposed amendment

are disclosed by the

eviderice taken at the

hearing, or

(b) that the information is in any

way defective in form.
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PROCEDURE AT HEARING |

TEXT

DEFECTS AND OBJECTIONS

38. (4) Avariance between the

information and the evidence

taken on the hearing is not

material with respect to

(a) the time when the offence.

or violation’ is alleged to

have been committed, if it

is proved, where applicable,

that the information was

laid within the prescribed

period of limitation, or

(bo). the place where the subject

matter of the proceedings:

is alleged to have arisen,

if it is proved that it arose

within the territorial juris-

diction of the juvenile court

that holds the hearing.
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PROGEDURE AT HEARING

TEXT

DEFECTS AND OBJECTIONS

38, (5) The juvenile court shall,

in considering whether or not

an amendment should be made,

consider

(a) the evidence taken on the

hearing, if any s

(bo) the circumstances of the

case, .

(c) whether the defendant has

been misled or prejudiced

in his defence by a

variance, error or omission

mentioned in subsection (2)

or (3) and

(d) whether, having regard to

the merits of the case,

the proposed amendment can

be done without injustice

being done.

38, (6) Where in the opinion of the

juvenile court the defendant has

been misled or prejudiced in his

defence by an error or omission

in the information, the juvenile

court may adjourn the hearing.

EXPLANATORY NOTES

Section 70 of the Criminal Code.

eee e
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PROCEDURE AT HEARING

TEXT EXPLANATORY NOTES

POWERS OF JUVENILE COURT AT HEARING

39. A juvenile court judge acting Section 51 in part of the Criminal

under this Part may Code.

(a) adjourn the hearing from time

to time and change the place

-of hearing, where it appears

.to be desirable to do so by

-reason of the absence of a

witness, the inability of a

witness who is ill to attend

at the place where the justice

usually sits, or for any other

sufficient reason, but no such

adjournment shall be for more

than 8 clear days, unless the

alleged offender or violator

is not held in detention:

(b) issue a warrant for the arrest

of an alleged offender or

violator

(i) who does not appear

pursuant to service of a

summons upon him, if

service is proved, or

(ii) who does not appear at

the time and place to

which a hearing has been

adjourned:

(c) regulate the course of the

hearing in any way that appears

to him to be desirable for the

proper administration of justice

and that is not inconsistent

with this Act.
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| TEXT EXPLANATORY NOTES

TAKING BVIDENCE OF WITNESSES

ho, (1) When the alleged offender Section 53 of the Criminal Code -

or violator is before a juvenile : adapted.

court holding an adjudicatory

hearing, the juvenile court shall

(a) hear each witness called on

the part of the prosecution

or of the defendant and who

testifies under oath to any

matter relevant to the hearings;

(b) allow cross-examination of the

witnesses;

(c) cause a record of the evidence

of each witness to be taken

(i) by a stenographer appoint-

ed by him, or in legible

writing, in the form of a

deposition in Form .10. or,

(ii) in a province where a

sound recording apparatus

is authorized by or under

provincial legislation for

use in civil cases, by the

type of apparatus so

authorized and in accordance

With the requirements of

the provincial legislation.
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PROCEDURE AT HEARING

TEXT

TAKING EVIDENCE OF WITNESSES

ho,

ho.

0.

(2) Where a deposition is

taken down in writing, the

juvenile court judge shall, in

the presence of the defendant

before asking the defendant if

he wishes to call witnesses,

(a) cause the deposition to be

read to the witness,

-(b) cause the deposition to be

signed by the witness,

and

(c) sign the deposition himself.

(3) Where the depositions are taken

down in writing the justice may sign

(a) at the end of each deposition,

or

(b) at the end of several or of

all the depositions in a manner

that will indicate that his

signature is intended to authen-

ticate each deposition.

(4) Where the stenographer appoint-

ed to take down the evidence is not

a duly sworn court stenographer, he

shall make oath that he will truly

and faithfully report the evidence.
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PROCEDURE AT HEARING

TEXT

TAKING EVIDENCE OF WITNESSES

LO.

lO.

(5) Where the evidence is taken

down by a stenographer appointed

by the juvenile court judge, it

need not be read to or signed by

the witnesses, and, where the

judge, prosecutor or defendant so

request, the evidence shall be

transcribed by the stenographer

and the transcript shall be

accompanied by

(a) an affidavit of the

stenographer that it is a

true report of the evidence,

or

(b) a certificate that it is a

true report of the evidence

if the stenographer is a duly

sworn court stenographer,

(6) Where, in accordance with this

Act, a record is taken in any proceed-

ings under this Act by a sound record-

ing apparatus, the record so taken

shall be dealt with and transcribed,

and the transcription certified and

used in accordance with the

provincial legislation mutatis

mutandis mentioned in subsection

(1).-
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PROCEDURE AT HEARING

TEAT EXPLANATORY NOTES

WITNESS REFUSING TO ANSWER

hil. (1) Where a person, being present Section 57 of the Criminal Code.

at a hearing pursuant to this Act

and being required by the judge of

the juvenile court to give evidence

(a) refuses to be sworn,

(b) having been sworn, refuses

to answer the questions

that are put to hin,

(c) fails to produce any writings

that he is required to produce,

or

(d) refuses to sign his deposition,

without offering a reasonable

excuse for his failure or

refusal,

the judge may, except in the case of

a detention hearing, adjourn the

hearing and may, in any case, by

warrant in Form .di,, commit the

person to prison for a period not

exceeding sight clear days or for

the period during which the inquiry

is adjourned, whichever is the

lesser period,

°
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PROCEDURE AT HEARING

TEXT EXPLANATORY NOTES

WITNESS REFUSING TO ANSWER

hi. (2) Where a person to whom

subesection (1) applies is

brought before the judge of

the juvenile court upon the a

resumption of the adjourned |

hearing and again refuses to-

do what is required from him,

the judge may again adjourn 2

the hearing for a period not

exceeding eight clear days and.

commit him to prison for the

period of adjournment or any

part thereof, and may adjourn

the hearing and commit the

person to prison from time to

time until the person consents

to do what is required of him,

hi. (3) Nothing in this section

shall be deemed to prevent the

judge of the juvenile court from

making an adjudication upon any

other sufficient evidence taken

by him.
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TEXT

ABSCONDING WITNESS

h2.

2,

he,

(1) A person who, being required

by law to attend or remain in

attendance for the purpose of

giving evidence, fails, without

lawful excuse, to attend or remain

in attendance accordingly is guilty

of contempt of court.

(2) A judge of a juvenile court

may deal summarily with a person

who is guilty of contempt of court

under this section and that person

is liable to a fine of one hundred

dollars or to imprisonment for

ninety days or to both, and may be

ordered to pay the costs that are

incident to the service of any

process under this part and to his

detention, if any.

(3) A conviction under this section

may be in Form JA and a warrant of

committal in respect of a conviction

under this section may be in

Form ..3 .

Section
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612, Criminal Code.

005680



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

- 91 -

PROCEDURE AT HEARING

TEXT

NON-APPEARANCE OF PROSECUTOR

h3. Where the defendant appears

for an adjudicatory hearing, and

the prosecutor, having had due

notice, does not appear, the court

may dismiss the information, or may

adjourn the hearing to some other

time upon such terms as it considers

proper.

EXPLANATORY NOTES

Section 706, Criminal Code.

"Defendant" is defined to include

-a child or young person concerning »

whom an information has been

received.
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| THAT EXPLANATORY NOTES

ih. (1) Where the prosecutor and Section 707(1) of the Criminal

defendant appear, the court Code.

shall proceed to hold an

adjudicatory hearing.

hh. (2) The defendant shall appear Section 707(2), modified to make

personally, and the court may, defendant's appearance mandatory.

if it thinks fit, issue a

warrant in Form h for the

arrest of the defendant, and

adjourn the hearing to await

his appearance thereto.
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(1) Where the defendant appears,

the court shall

‘(a) explain to him the substance

of the information in simple

language suitable to his age

and understanding, and,

(b) inform him that, if he so

desires, he may admit the

facts of the information.

(2) No defendant shall be adjudged

to be an offender or a violator

upon an admission made pursuant to

this section, unless such admission

is corroborated to the satisfaction

of the court by independant and

admissible evidence,

EXPLANATORY NOTES

In paragraph 261 appears the

following comments:

"We recommend that the law be

clarified in regard to both the plea

procedure andthe privilege against

self-incrimination".

Paragraph (a) is taken from Rule 6.

of the Summary Jurisdiction

(Children and Young Persons) Rules

1933, at page 366 of Clarke Hall and

Morrison on Children, 7th edition.

The U.K. Rules of Court were cited

with approval by the Committee.

Paragraph 261: "The juvenile's

admission should serve not as a

legal basis for the subsequent

proceedings but only as a guide as |

to how the further course of the

trial might best be arranged. The

hearing on further evidence should

not be regarded as unnecessary

merely because of'an admission of

the charge',"
|

(Quoted by the Committee from

remarks made by Professor Mannheim

of England).
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lS. (3) Where the defendant does not This section, providing a general

make an admission pursuant to this reference to the specific provisions

section, the court shail proceed of the Criminal Code, is an alter-

with the adjudicatory hearing and native to the specific provisions

shall take the evidence of provided elsewhere in this draft.

witnesses for the prosecution and

the defendant in accordance with

the provisions of Part XV of the

Criminal Code relating to

preliminary inquiries,

6'2°0 &
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THAT

h6, No evidence other than that

which is relevant to whether or

not the defendant has committed

the alleged offence or violation

shall be receivable in evidence at

an adjudicatory hearing, except

pursuant to the provisions of

section 53,

EXPLANATORY NOTES

The kind of evidence receivable on

making a disposition should not be

before the judge during adjudica-

tion, since it is largely hearsay.

See page 87 of "Challenge of Crime

in a Free Society” (U.S. President's

Report), and the comment following

section 21 of the First Tentative

Draft of the Uniform Juvenile Court

Act.
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PROCEDURE AT HEARING

TEXT EXPLANATORY NOTES

h7. (1) .The prosecution shall be

conducted by a counsel appointed

by the Attorney General, where

| the Attorney General has appointed

such counsel.

h7. (2) ‘The defendant is entitled

to make his full answer and Z

defense.

47. (3) Subject to section ..28,

every witness at a hearing in

proceedings be which this Aet

applies shall be examined under

oath,
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TEXT

48, (1) The court shall, except in

AB.

any case where the child or

young person is legally represent -

ed, allow his parent or guardian

to assist him in conducting his

defence, including the cross-

examination of witnesses for the

prosécution. |

(2) ‘Where the parent or

guardian cannot be found or

cannot, in the opinion of the

court , reasonably be.required -

_to attend, the court.may allow

any relation or other responsible

person to take the place of the

parent or guardian for the

purposes of this. section.

EXPLANATORY NOTES

The Summary Jurisdiction

(Children and Young Persons) Rules,

U.K. 1933, section 5, subsection

(1), at page 366 of Clarke Hall

‘and Morrison on Children, 7th

edition.

U.K. Rules, section 5(2) above.
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PROCEDURE AT HEARING

TEX?

hg. If, in any case where the child

er young person is not legally

represented or assisted in his defence

as provided by subsection (1) of

section 8, the child or young person,

instead of asking questions by way of

cross-examination, makes assertions,

the court shall then put to the

witness such questions as it thinks

necessary on behalf of the child or

young person and may for this purpose

question the child or young person in

order to elicit any point arising out

of such assertions.
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U.K. Rules = Section 9, subsection

(2), page 367 of Clarke Hall and

Morrison on Ghildren,

In paragraph 262, the Committee

referred to this section 9 of the

English rules and recommended

"that appropriate steps be taken"

(ooo) "to provide more adequate

guidance to juvenile court judges

on matters of procedures",

This recommendation seems to be

related mostly to the right of

confrontation and cross-examination,.

ocoo
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PROGEDURE AT HEARING

TEXT

ADJOURNMENT

50. The court may, in its discretion,

before or during any hearing, except

a detention hearing, adjourn such |

hearing to a time and place to be.

appointed, and stated in the presence

of the parties or their respective -

counsel or agents, but no such

adjournment shall, except with the

consent of both parties, be for

more than eight days. .
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TEXT

WITHOUT PUBLICITY

51. (1) The hearings of children

and young persons shall take

place without publicity and

separately and apart from the

trials of adults.

- 100 =

HEARING
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This provision has been adapted

from section 12(1) of the present

Act. It may be redundant, and the

words "separately and apart from

the trials of adults" would not be

appropriate if the Act covers adults

in certain circumstances.

@o0ee
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GENERAL PUBLIC EXCLUDED

of the judge, have a direct

work of the court,

- 101 -

HEARING

51. (2) The general public shall be

excluded from hearings under this.

Act and only such persons shall

be admitted who, in the opinion

interest in the case or in the

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

EXPLANATORY NOTES

Recommendation 8 says that,

"Members of the public should not be

permitted to attend proceedings ina

juvenile court, but the judge should

be authorized to permit any member

of the public to attend where he is

satisfied that such a person has a

bona fide reason to be present.”

In paragraph 25, the Committee

recommended that the following

persons be present: “members of the

court and necessary court personnel;

parties to the case, their counsel,

and other persons having a direct

interest in the proceedings.”

These persons should be included in

the phrase "have a direct interest

“in the case or in the work of the

court."

The present section 2h(1) of the

Juvenile Delinquents Act provides

for the exclusion from the courtroom

of children, other than the child

witnesses. It is submitted that

this provision is covered by the

new draft provision opposite, which

provides that, “only such persons

shall be admitted who, in the opinion

of the judge, have a direct interest

in the case or in the work of the

court."
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TEXT

(Cont'd)
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HEARING

EXPLANATORY NOTES

This provision conforms with current

American legislation; for example,

in section 19 of the Standard Juvenile

Court Act, appears the following:

"The general public shall be excluded,

and only such persons shall be

admitted who are found by the Judge

to have a direct interest in the case

or in the work of the court."

The California Act, section 676,

excludes the public, but then goes on

to say that the Judge may nevertheless

admit "such persons as he deems to

have a direct and legitimate interest

in the particular case or the work

of the Court.”

Section 260.155 of the Minnesota Code

is to the same effect,

See also section 18 of the First

Tentative Draft of the Uniform

Juvenile Court Act, and section

1-20(6) of the Illinois Juvenile

Court Act.
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TEXT

EXCLUSION OF DEFENDANT

51. (3) The judge may, in his

discretion, order that a

defendant be absent from the

courtroom, where any evidence

is being given the knowledge

of which might be injurious to

the defendant.

- 103 -

HEARING
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A point that should be considered

is whetner or not the child or

parent should be excluded from the

"aispositional: hearing" at the

discretion of the judge. The

provision opposite has been drafted

for such consideration, Section

260,155 of the Minnesota Code

includes the following:

"Tn a delinquency proceeding, after

the child is found to be a

delinquent, the court may excuse the

presence of the child from the hear-

ing when it is in the best interests

of the child to do so, In any

proceeding the court may temporarily

excuse the presence of the parent or

guardian of a minor from the hearing

when it is in the best interests of

the minor to do so."

The purpose served in excluding the

child would be to prevent its hear-

ing facts relevant to the disposition

of the case, but damaging to the

child. |

oe @
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NEWS MEDIA - PRESENT

51. (4) One representative of the

newspapers or other publications

or radio shall have the right to

be present at any hearing before

a juvenile court judge, and, in

addition, in the discretion of

the judge, one or two other

representatives of the newspapers

or other publications or radio

may be present, but in no case

shall there be more than three

representatives of the newspapers

or other publications or radio

present at any hearing under this

Act,

- EXPLANATORY NOTES

Recommendation h7 states that

"representatives of the news media

should be permitted to attend

juvenile court hearings as of right".

In paragraph 2hh appears the follow-

ing sentence:

"Moreover, we would also suggest

that the number of media

representatives should probably be

limited to three,"

The Committee went on to say that:

"Presumably these representatives

would be selected by the media them-

selves, with a final decision left

to the judge in the event of

disagreement." We think that the

method by which the representatives

of the news media are selected does.

not need to be put into the

legislation,

At the April 1967 Couchiching

Conference on Juvenile Delinquency,

inthe group seminar dealing with

"the court", it was agreed that one

member of the news media should be

present as of right, and that two

more might be present at the

discretion of the judge, but that

the statutory maximum should be set

at 3. This would take the pressure

off the judge during a sensational

trial, eoce
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TEXE | | BXPLANATORY NOTES

51. (lh) (Cont'd) oe "Radio" is.defined in section 28( 30)

7 . a _ | of the new Interpretation Act to

mean Many transmission, emission or

reception of signs, signals, writing,

-images and sounds or intelligence of

any nature by means of Hertzian

waves". Presumably this includes

television.
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NEWS MEDIA - Reporting of Evidence

51. (5)

prohibited by the judge,

Except where expressly

representatives of the newspapers

or other publications or radio

shall be permitted to report the

evidence adduced at any hearing,

but in no case shall the name of

any child or young person or

witness before the court, or any

particular information serving

to identify any child or young

person before the court, be

reported.

EXPLANATORY NOTES

Recommendation h7 states that,

"Representatives of the news media...

except where expressly prohibited by

the judge, should be permitted to

report the evidence adduced at the

hearing, subject to the prohibition

against identifying any child before

the court, or any child said to have

committed an offence."

The present section 12(3) now

prohibits the publication of the

identification of a child before the

court on a charge of delinquency.

The question of publicity is discussed

in an article entitled "Publicity and

Juvenile Court Proceedings" by

Gilbert Geis, published in the

Rocky Mountain Law Review, Vol. 30,

No. 2, February 1958, and reprinted

by the Children's Bureau, Washington.

At page 26 of the reprint, Mr. Geis

pointed out that the law should be

phrased in such a way that the infor-

mation obtained through "reportorial

investigation", e.g. from the police,

should be prohibited from being

published. He said:

"Tn this respect, the New Hampshire

law nicely blankets the situation:
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TEXT Lo EXPLANATORY NOTES

51. (5) (Cont '4) BS ‘It shall be unlawful for any news-

papers to publish the. name or address,

or ariy particular information serving

to identify any juvenile delinquent

arrested, without the express

permission of the court, and it shall

_ a . , be unlawful for any newspaper to

publish any of the proceedings of any

juvenile courtt.,"

At the Couchiching. Conference, in the

‘group discussing the court, it was

recommended that: the protection

against identification be extended to

witnesses, both adult and child, as

a further protection against publicity ~

to the child before the court.

, '
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TEAT

PUBLICATION OF INFORMATION OBTATNED IN ANY

51. (6) It is wmlawful to publish or

broadcast the name of any child,

young person, or witness appearing

before the juvenile court, or the

name of any child or young person

apprehended by the police, or any

particular information serving. to

identify any child or young person

before the court or apprehended by

the police,
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WAY

Sub-section (lL) refers specifically

to reporters and to information

gleaned during a hearing in a

juvenile court.

This sub-section is intended to

cover the wide spectrum of

"reportorial investigation" referred

to by Geis.

If proceedings against adults are to

be included in this Act, consider-

ation will have to be given as to

whether adults should be protected

against publicity.

"Broadcasting" is defined by section

28(3) of the new Interpretation

Act to mean "the dissemination of

any form of radicelectric communica-

tion, including radiotelegraph,

radiotelephone, the wireless trans-

mission of writing, signs, signals,

pictures and sounds of all kinds by

means of Hertzian waves, intended to

be received by the public either

directly or through the medium of

relay stations,"

Section 26(8) states:

“Where a word is defined, other parts

of speech and grammatical forms of

the same word have corresponding

meanings."

eed
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51. (7) It is wmlawful to publish In paragraph 2)\1 of the Report, the

or broadcast the name of any Committee stated the following:

child or young person, or any. "We think that the prohibition

particular information serving against identification of a child

to identify any child or young should extend to any criminal |

person in any criminal proceedings proceedings involving a child where

involving a child or young person, the proceedings arise out of an

wnere the proceedings arise out , offence against, or conduct contrary

of an offence against, or conduct to, decency or morality. This

contrary to, decency or morality. prohibition should apply whether

the proceedings are before the

juvenile court or an adult court.”

Si. (8) Sub-sections (6) and (7) This sub-section is an expansion of

apply to all newspapers and section 12(\) of the present Act,

other publications published Which refers only to newspapers.

anywhere in Canada, and to all

radio broadcasts emanating from

anywhere in Canada.

51. (9) Everyone who contravenes When speaking of prohibitions against

THAT

this section is guilty of an

offence punishable on summary

conviction,

APLANATORY NOTEtz

identifying children and young

persons, the Committee stated:

"This prohibition should be rein-

forced by an adequate penalty

provision in the Act."

(Paragraph 2).

goes
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WAIVER

52, Where a young person is before

the court upon an information

alleging an offence, he, or the

Attorney General, may, at any time

before a plea is taken, require that

he be tried by the ordinary court

that would, except for the provisions

of this Act, nave jurisdiction under

the law applicable to the case, and,

where the young person or the Attorney

General so requires, the court has no

jurisdiction to try the young person,

but, in case of conviction, the

ordinary court shall remand the

young person before the court for

disposition pursuant to section

57.. of this Act.

EXPLANATORY NOTES

Recommendation 17.

The Committee endorsed the basic

principle of present section 9 -

that the decision on the matter of

waiver of jurisdiction should rest

exclusively with the juvenile court

(Paragraph 168). However, the

Committee conceded that the

Attorney General might, in proper

cases, where the interest of the

community requireda public hearing

before the ordinary courts, require

the trial to take place in the

ordinary courts. The Committee

contemplated a procedure whereby the

Attorney General might so require,

either directly or after refusal by

the juvenile court judge to waive

jurisdiction. (Paragraph 168).

On the other hand, the Committee

thought that the young person should

have the right to insist upon trial

in the ordinary courts. (Paragraph

171).

The right of the Attorney General or

the young person to require a trial

in the ordinary court would deprive

the juvenile court of its jurisdiction

over the adjudication only; the

ordinary court would be required to

eee?
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WAIVER OF JURISDICTION

TEXT EXPLANATORY NOTES

52. (Cont'd) — ' pemand the young person, in case of

a conviction, before the juvenile

court for disposition.

Paragraph 169 of the Report creates a

procedural difficulty which is not

clarified in recommendation 17, where

it mentions the right of the Attorney

General to require "directly" or

after refusal. Indeed, the power of

the Attorney General to require

directly an ordinary trial is hard to

reconcile in practical terms with the

discretion of the court over waiver,

The inclusion in the proposed section

of the word directly would create the

difficulty of determining whether the

discretion of the judge or the power

of the Attorney General has priority.

The juvenile court judge has a

discretionary power first, to decide

if he should order a waiver hearing,

and, second, to waive subsequent to

the hearing.

The mention of the direct power of

the Attorney General to require an

ordinary trial could be interpreted

as having the effect, where exercised,

of depriving the judge of his

discretion.
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52. (Gont'd) ' Under the recommendation, the right

of the Attorney General or the young

person would arise only where no

order of waiver was made by the judge.

The situation could be envisaged where

the judge decided to proceed to an

adjudicatory hearing without consider-

ing the possibility of a waiver. The

exercise, at that moment, of the right

to require, on behalf of the Attorney

“General or the young person, an

ordinary trial would invite the judge

to exercise his discretion on waiver,

i.e., waiver for trial and sentence.

Should the judge decide not to waive,

then the application of the proposed

section would automatically operate

a transfer of jurisdiction over trial

only.

This section does not reflect

entirely the recommendation of the

Committee. Instead of providing for

the right of the Attorney General or

defendant to be exercised at any

time after the judge has decided not

to waive, it provides for this right

to be exercised at the arraignment,

before a plea is taken. It is felt

that this provision is more realistic

and more practical in terms of

procedure. Indeed, since the exercise

a@eo0e0

\

005702



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

- 113 -

WAIVER OF JURISDICTION
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52. (Cont'd) " . by the Attorney General or the

, | defendant of their right to require

an ordinary trial may defeat the

discretion of the judge, it is

preferable to provide for the exercise

of this right before the judge takes

any decision concerning waiver,

sone
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WATVER OF JURISDICTION

EXPLANATORY NOTES

(1)

adjudicatory hearing concerning

At any time during an The purpose of this section is to

implement Recommendation 16, which

& young person charged with an indicates that the Committee

offence, but before the defence approved of the principle of sub-

has commenced, the court may section (1) of present section 9 of

order that the young person be the Juvenile Delinquents Act. The

taken before the ordinary court Gommittee approved of the age require-

that would, except for the ment of present section 9, i.e.,

provisions of this Act, have that the accused be fourteen years

jurisdiction under the law applic- of age or more (Recommendation 18,

able to the case paragraph 173), but recommended that

(a)

(b)

for trial and sentence, or

for trial only; in such case,

if the young person is

convicted, the ordinary court

shall remand him before the

court for disposition

pursuant to section .57. of

this Act,

the requirement whereby waiver is

possible only where the alleged

offence is indictable be removed,

The proposed section allows waiver

only where a young person is alleged

to have committed an offence.

The Committee recommended further

that, by way of supplemental

procedure to present section 9, a

case could be referred to the

ordinary court for trial only, and

then be remanded to the juvenile

court for disposition.

(Recommendation 17, See also

paragraph 168).

The two proposed techniques of

waiver are provided for in this

section: The court may refer the

young person to the ordinary court

for trial and sentence (present

section 9), or for trial only; in

geese
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53. (1) (Cont'd) | the latter case, the ordinary court

shall remand the young person to the

juvenile court for disposition.

(Kansas Statutes Annotated, Supplement

1965, Juvenile Code, section 38-808(a),

referred to). By. implication of

recommendation 20(b), the referral

order should be in writing.

It should be noted that waiver could

be ordered to a provincial summary

conviction court, should the schedule

refer to a provincial law for the

definition of an offence.

53. (2) The court shall, in This section retains the principle

considering whether an order enunciated in subsection (1) of

pursuant to this section should present section 9.

be made, consider the good of This statutory test was also

the young person and the interest recommended by the Committee.

of the community. (See recommendation 16 and paragraph

168).

ae@¢¢@
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THAT

(3) Where, upon reasonably strong

evidence having been adduced at a

hearing before a juvenile court

judge that a young person has

committed an offence, and notice

of such hearing has been served

on the parent or guardian of the

young person, the court deems it

advisable under subsection (2)

to consider whether an order

should be made under this section,

it shall

(a) cause-a full investigation

to be conducted under its

supervision into the back-

ground of the young person

and the circumstances of

the offence and, pursuant

thereto, it may order any

social, medical, psychological

or psychiatric examination or

investigation that it thinks

necessary or desirable;

EXPLANATORY NOTES

The Committee recommended provision

for specific checks in the exercise

' of the discretion of the juvenile

court judge concerning waiver, This

subsection is concerned with

implementing these recommendations.

See paragraph 17) for reference to a

waiver hearing.

See recommendation 20(c) and also

paragraph 175 concerning the require-

ment that notice of a waiver hearing

be sent to the parents.

This paragraph complies with

recommendations 20(c) and 19.

See paragraph 173 of the Report for

a discussion of the condition

precedent set out in paragraph (a).

The Committee makes a full investiga-

tion into the background of the case

a condition precedent to waiver

(recommendation 20(a)), but recommen-

dation 19 requires that there be

reasonably strong evidence against

the young person before the judge can

order the investigation to be

conducted. This paragraph is intended

to cover the suggestion set out in

paragraph 17, and recommendation

20(a).

ooode
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TEXT

(Gont'd)

make a specific finding

that the young person is

not subject to committal to

an institution for the

mentally deficient or the

mentally ill;

in the case of an order under

paragraph (a) of subsection

(1), make a specific finding

(i) that the young person

is not suitable for treat-

ment in any available

institution or facility

designed for the care

and treatment of young

persons, or

(ii) that the safety of the

community requires that

the young person continue

under restraint fora

period longer than the

court would, in case of

an adjudication that he

is a young offender, be

authorized to order.

EXPLANATORY NOTES

See recommendation 16,

The finding required by this

paragraph, as that in (a), applies

to both kinds of waiver: trial only

and both trial and sentence.

(See also paragraph 168 of the

Report)

The requirement that there be a.

specific finding that the young

person is not suitable for treatment

in any institution available to

young offenders, or that the

offender should continue under

restraint for a longer period,

obviously applies to a waiver for

trial and sentence and not to a

waiver for trial only, although

Recommendation 16 does not

distinguish between these two

conditions precedent and that

contained in paragraph (b) above.

oeag
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53. (4) Wo order pursuant to this This subsection implements part of

section shall be valid unless recommendation 20(b) as a further

it is in writing, and written check on the exercise of the dis-

reasons in support thereof are cretionary power of the judge over

stated in the record. | waiver.

(See also paragraph 175).

Recommendation 20(b) is also to the

effect that these written reasons

should be forwarded to the ordinary

court, This part of the recommenda-~

tion has not been carried out. If

it were implemented, it would mean

that the judge of the ordinary court

would have information before him

relating to the background of the

accused, information irrelevant to

proof of the offence,

53. (5) An order pursuant to

this section may be in

Form 15. or,16, as the case

may be.

oeae
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BXPLANAT GRY NOTi

(1) The judge who makes an order

' pursuant to section 53 has no

5h.

jurisdiction to try the young

person in his capacity as a judge,

justice or magistrate under any

other law.

(2) Where a judge, acting under "Tf the judge decides not to waive

section 53, deems it advisable jurisdiction and the young person ~

that the proceedings continue contests the charge, the fact that

under this Act, and the young there has been an inguiry into back-

person does not admit the facts ground inforration would require the

of the information, such judge judge to relinquish jurisdiction in

shall have no jurisdiction to favour of another juvenile court

continue the proceedings under judge ....."

this Act, and another judge (Paragraph 17h).

shall proceed to conduct an

adjudicatory hearing de novo.

@eeee
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55, Where a request or an order

is made under section 52 or section

53 respectively, criminal proceedings -

may be commenced in the ordinary courts

in accordance with any other law that.

is applicable, and, for the purposes of

such proceedings,

(a) proceedings under this Act

shall be deemed never to

have been commenced, and.

(b) the time that has expired

during proceedings under this

Act shall be deemed never to

‘have run for the purposes of

any period of limitation -

fixed by law in respect of

the offence charged,
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56. (1) Where the court has heard

the prosecutor, defendant and

witnesses, it shall; after .

considering the matter, adjudge

the information to have been

proved, or dismiss it, as the

case may be.

EXPLANATORY NOTES

Recommendation 6l.

The purpose of the adjudicatory

hearing is to ascertain whether the

defendant has committed the acts

alleged in the information.

No background investigation should

be made before the adjudication.

The Committee contemplated that an

adjudication upon the facts would

not lead automatically to an

adjudication that the defendant is

an offender or violator. It should

form instead the basis for an

investigation by the court into the

circumstances of the case and the

background of the offender, and,

‘following this, for some further

order by the court.

eeest
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56. (2) An adjudication pursuant to This section purports merely to

subsection (1) that the information implement recommendation 6). In

has been proved shall not be deemed fact, there is no substantial

to be an adjudication that a difference between a trial under the

defendant is an offender or a Criminal Code and an adjudicatory

violator, as the case may be, hearing under the proposed Act,

except that an adjudication in the

former is called a conviction order,

or a dismissal, while, in the latter,

the adjudicatory hearing culminates

in a mere finding concerning whether

the facts alleged are proved or not.

A positive finding is not a convic-

tion, and it has no juridical effect

other than allowing the court to

enter a dispositional hearing, the

purpose of which is to find how the

defendant should be treated.

The proposed section makes no mention

of the quantum of proof that has to

be discharged by the prosecution in

order to secure a positive

adjudication,

Section 7(1) of the Criminal Code,

which continues in force the rules

and principles of the Common law,

makes the reasonable doubt doctrine

applicable to this section.

oeogd
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THAT

DISPOSITION HEARING

57. Where the judge has adjudged

the information to have been proved,

he shall hear evidence on the

question of the final adjudication

to be made in the case, and shall

receive in evidence the social

history report of the defendant made

pursuant to section .66. of this Act,

and such other relevant and material

evidence as may be offered, and

thereupon the judge, as he deems it

advisable, may

Absolute discharge

(a) discharge the child or young

person absolutely, where

the judge is of the opinion

that the appearance of the

_child or young person before

the court is all that is

necessary to ensure that he

will not engage in further

offences or violations;

BXPLANATORY NOTES

There is a specific recommendation

concerning this provision (Recommen-

dation 66).

‘The Committee was of the opinion

that, where the fact of a court

appearance itself is all that is

necessary to ensure that a child or

young person does not engage in

further anti-social conduct, the

judge should be authorized to dis-

. charge the child without a specific

finding of delinquency. (Paragraph

290).

eoae
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57. (Cont'd)

Provisory disposition

(>) adjourn the case for a period

of not longer than two months,

provided that the child or

young person and his parent

or guardian agree to follow

a specified course of action

directed by the judge, which

may include the measures set

out in one or more of

paragraph (b) of section 58,

paragraph (b) of section 59,

or paragraph (c) of section

60, as the case may be, or

subsection (1) of section 67,

or paragraph (b) of section

60, or any other activity or

undertaking that the judge

deems to be in the best

interests of the child or

young person, and order

the child or young person

before him for final

adjudication pursuant to

this sections

GXPLANATORY NOTES

There is a specific recommendation

concerning this provision.

(Recommendation 65).

This subsection should permit the

courts to accomplish, with proper

legal sanction, the purpose for

which the adjournment sine die

procedure is being employed at the

present time.

The Committee was of the opinion

that, in the circumstances, the

child and his parents should agree

to a certain amount of supervision,

even when no final adjudication has

been made, The general provision

at the end is intended to permit the

judge to order the child to attend

a "drop-in" centre, or to take

advantage of some other neighbour-

hood facility.

ooe8
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57. (Gont'd)

. noe ~ i. foe
‘

Law of province to apply

(c) where he is of the opinion

that the evidence furnishes

good grounds for believing

that the defendant should be

dealt with as a child or

young person in need of

supervision, order that

the information be dismissed,

and proceed instead under

the applicable provincial

statute intended for the

protection or benefit of

children or young persons,

if he has jurisdiction

under such provincial

statute;

The Report recommends such a

procedure, (See recommendation 6).

and paragraphs 286 and 287).

In paragraph 286 of the Report, it

is stated that the court should have

the power to suspend further action

and proceed under provincial

legislation "at any stage of the

proceeding"; however, in recommenda-

tion 61, the Committee specifically

recommended that this alternative be

included in the disposition

provisions. Provision for such an

alteration of proceedings is set out

in article 716 of the New York

Family Court Act.

This section should cover what

appears to be the intention behind

section 39 of the present Juvenile

Delinquents Act, which provides

that, “Nothing in this Act shall be

construed as having the effect of

repealing or over-riding any

provision of any provincial statute

intended for the benefit. of children;

and when a juvenile delinquent who

has not been guilty of an act which

is, under the provision of the

Criminal Code an indictable offence,

#eeet
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EXPLANATORY NOTES

comes within the provisions of a

provincial statute, it may be dealt

with either under such Act or under

this Act as may be deemed to be in

the best interests of such child.”

A provision such as this one would

give the court a desirable degree of

flexibility.

(For a discussion on such alterations

of proceedings, see the Note entitled

"Rights and Rehabilitation in the |

Juvenile Courts", at pages 281 to 31,

and particularly pages 300 to 310, in

the Columbia Law Review, February

1967, Vol. 67, No. 2).

Of interest is a reference to

provincial law in the Prisons and

Reformatories Act.

Section 70 of that Act was discussed

in the explanatory note opposite

the provision dealing with informal

adjustment. In effect, that section,

which relates to Ontario, provides

for informal disposition in certain

eases involving an offence against

the law of Canada. The court may

"bind the child out to some suitable

person" under the provisions of the

law of Ontario, place the child in a

foster home, or. commit the child to a

provincial institution. Section 71

ewes
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57. (c) (cont'd) _ states that, when such an order has

been made, "the child may thereafter

be dealt with under the law of the

Province of ontario, in the same

manner, in all respects, as if such

order had been lawfully made in

respect of a proceeding instituted

under authority of a statute of the

Province of Ontario."

Final adjudication

57. (dad). make an adjudication that

. the defendant is, as the

case may be, a child

offender, a young

offender, or a violator.

aeee
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TEXT

VIOLATOR

58, When a child or young person

has been adjudged a violator, and

after the judge has heard. evidence

on the question of the proper

disposition to be made in the case,

the judge may make an order of

disposition that shail include one

or more. of the following measures:

(a) impose a fine not exceeding

twenty-five dollars, which

may be paid in periodical

amounts or. otherwise 3

EXPLANATORY NOTES

The Committee recommended that the

maximum fine be increased to one

hundred dollars, except for an

offender under fourteen years of age,

_ (Recommendation 69, paragraph 296).

Payment by. instalments was endorsed

_ by the Committee. It is not clear

what the’ maximum fine should be for |

a violator; however, since it is

contemplated that a violator will

have committed a very minor offence,

we cannot see any reason for raising

the amount of the fine to be paid.
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58. (Cont'd)

| (bd) place the child or young This wording was endorsed by the

person under the supervision Committee in paragraph 305, where

of a probation officer, or it is stated:

any other suitable person, "Another suggestion is that the

‘under conditions set out by provision that empowers the court

the judge, but no such order to 'commit the child to the care or

shall exceed two years; custody of a probation officer or

of any other suitable person! should

be replaced by a provision empower-

ing the court to 'place the child

under the supervision of a probation

officer, or any other suitable

person!. As one submission explains,

the existing provision 'is not clear

Since it does not specify. the import

of the term "custody" in relation-

ship to its duration, the effect

upon parental relationships of such

an order, or the responsibilities

(financial and legal) of the person

to whom custody is awardedt,"

Recommendation 73 is to the effect

that the "legal effect of super-

vision should be clarified.” It

then refers to paragraph 305, which,

as quoted above, states that the

legal effect of the word "custody"

was not clear, and therefore

recommended the wording that has been

used in (b) opposite, where the word

"supervision" has replaced the word

eooed
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custody", The Committee endorsed

the wording used opposite. We think

that recommendation 73 is in error

in summarizing the gist of paragraph

305, and that, therefore, it is not |

necessary to clarify the legal effect

of supervision. Paragraph 2) of the

1962 Report of the Sub-Committee on

Juvenile Delinquency, 1962,

Legislation Committee, Probation

Officers Association - Ontario,

states that:

"A revised Act should amend the

court's power to 'commit the child

to the care or custody of a probation

officer or of any other suitable

person! and should substitute the

power to 'place the child under the

supervision of a probation officer

or of any other suitable person'!,"”

With regard to the two year limitation

period, paragraph 186 of the Report

states that, "A child whose situation

does not warrant committal. to an

institution should, we think, be

subject to control for a period not

exceeding two years,"

The transfer of probation orders is

provided for elsewhere in this Act.
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THAD

(Cont 'd)

(ce) place the child or young

person: in a suitable foster

home or group home, or other

shelter facility, for a |

period not exceeding two

years, with the consent of

the parent or parents, or

guardian, and, where there

are two parents in the

home of the child or young

person, with the consent

of both parents, but only

after he has considered a

pre-disposition report .

with respect to that child

or young person;

EXPLANATORY NOTES

Recommendation 12 and paragraph 19

state that a violator should not be

removed from his home and placed in

a foster home without the consent

of his parents.

The maximum period of two years

conforms with the Committee's

recommendation in.paragraph 186 of

the Report. Recommendation 61 and

paragraph 279 of the Report

recommend that a pre-sentence report

be a pre-requisite to taking a child

out of the home,
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58.. (Cont'd)

(a). impose upon the child or

young person such further

or other conditions as may

be deemed advisable and

‘for the good of the child

or young person;
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The Committee madé no recommendation

reflecting upon this provision,

which is the present 20(1)(g) of the

_ Juvenile Delinquents Act. Against

this provision, it could be said

that it gives a judge legal sanction

to impose any kind of condition, no

‘matter how onerous or tyrannical;

on the other hand, a certain amount

of flexibility may.be necessary in

a vast country where there are many

isolated areas and varying |

communities. ‘This provision is one

that should, and no doubt will, be

considered critically.
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DISPOSITION

THAT

58. (Gont'd)

(e) commit the child or young

person to the charge of any

children's aid society, duly

organized under an Act of

the legislature of the

province and approved by

the Lieutenant -Governor

in Council, or, in any

municipality in which there

is no children's aid society,

to the charge of the

superintendent, if one there

be, for a period not exceed-

ing two years, but only after

the judge has considered a

' pre-disposition report with

respect to that child or

young person.

EXPLANATORY NOTES

' Present section 20(1)(h) of the

Juvenile Delinquents Act.

A "pre-sentence" report should be

a pre-requisite to taking a child

out of his home,

(Recommendation 61, also paragraph

279)

See paragraph 186 of the Report

concerning the two year limitation,

The superintendent referred to in

this and subsequent sections is the

provincial superintendent of child

welfare, or similar officer.

Provision 20(1)(i) of the Juvenile

Delinquents Act is not relevant,

since the Committee has recommended

that a My4olatorTM should not be

sent to a training school,

(Recommendation 12, paragraph 313).

ak ee
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TEXT DISPOSITION EXPLANATORY NOTES

59. When a child has been adjudged

a child offender, and after the

judge has heard evidence on the

question of the proper disposition

to be made in the case, the judge

may make an order of disposition that

shall include one or more of the

following measures:

(a) impose a fine not exceeding

twenty-five dollars, which

may be paid in periodical

amounts or otherwise; .

(b) place the child under the

supervision of a probation

officer, or any other suit-

able person, under conditions

set out by the judge, but no

such order shall exceed two

years s

The Committee recommended that the

maximum fine for a child offender

be kept at twenty-five dollars.

(Recommendation 69 and paragraph

295).

The Committee also recommended that

payment be made, at the order of

the court, by instalments.

(Recommendation 69, paragraph 295).

The new wording of this provision

was endorsed by the Committee in

paragraph 305, For a discussion on

the point, see the notes opposite

the same provision concerning

"yiolator"TM,

The 2-year limitation period placed

on this method,of disposition was

recommended in paragraph’ 186 of the

Report. *

This time limit also conforms to

recommendation 25 in the brief

prepared by the Probation Officers

Association of Ontario,

@evwsd
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DISPOSITION

TEXT EXPLANATORY NOTES

(Cont ta)

(c) cause the child to be placed

in a suitable foster home

or group home, or other

shelter facility, fora

period not exceeding two

years, ‘but only after the

judge has considered a pre-

disposition report with

respect to that child;

impose upon the child such

further or other conditions

as may be deemed advisable

and for the good of the

childs;

The Committee made no recommendation

concerning parental consent.

A "pre-sentence" report should be

a pre-requisite to taking a child

out of his home.

(Recommendation 61, also paragraph

279) «

See notes opposite this provision

concerning violator.

aeee
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DISPOSTTION

TEXT EXPLANATORY HOTES

(Ciont td)

\
i commit the child to a

training school for a

period not exceeding three

years, but only after the

judge has considered a pre-

disposition report with

respect to that child, and

only after every effort has

been made to treat such

ehild in its own home, or

in a foster home, group

home, or other shelter

facility;

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

The term training school has replaced

"industrial school."the term

(Recommendation 75, also paragraph

312).

The time limit of three years follows

the Committee's recommendation 23,

and also paragraph 163 of the Report.

Recommendation 76 of the Report

stated that "Institutional commitment

should be ordered only as a last

resort and the Act snould be

strengthened in order to give more

adequate expression to this approach

to the treatment of the juvenile

offender." Paragraph 313 expresses

the same attitude.

It is intended that this provision

embrace the intent of the present

‘section 25 of the Juvenile Delinquents

Act, which provides as follows:

"Tt is not lawful to commit a juvenile

delinquent apparently under the age

of twelve years to any industrial

school, unless and until an attempt

has been made to reform such child in

its own home or in the charge of a

Children's Aid Society, or of a

Superintendent, and unless the court

finds that the best interests of the

child and the welfare of the community

require such commitment."

@#ee
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DISPOSITION

TEXT | EXPLANATORY NOTES

59. (Cont'd)

(f) commit the child to the Present section 20(1)(h) of the

charge of any children's Juvenile Delinquents Act, with

aid society, duly organized added condition precedent requiring

under an Act of the consideration of pre-disposition

legislature of the province _ report,

and approved by the,

See paragraph 186 of the Report

LieutenanteGovernor in

concerning the two year limitation.

Council, or, in any munici-

pality in which there is no

children's aid society, to

the charge of the

superintendent, if -one there

be, for a period not exceeding

two years, but only after the

judge has considered a pre-

disposition report with

respect to that child.
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DISPOSITION

TEXT

YOUNG COFFINDER

60, When a young person has been

adjudged a young offender, and after

the judge has heard evidence on the

question of the proper disposition

to be made in the case, the judge

may make an order of disposition

that shall include one or more of

the following measures:

(a) impose a fine not exceeding

one hundred dollars, which

may be paid in periodical

amounts or otherwise;

(b) make an order of restitu-.

tion in an amount not exceed-

ing one hundred dollars,

which may be paid in period-

ical amounts or otherwise;

(c) place the young person under

the supervision of a proba-

tion officer, or any other

suitable person, under

conditions set out by the

judge, but no such order

shall exceed two years;

EXPLANATORY POTES

The Committee recommended that the

maximum fine be increased to one

hundred dollars, except where the

offender is under fourteen years of

age,

(Recommendation 69).

This provision is in compliance with

recommendation 71 and paragraph 299

of the Report.

Restitution should apply only to a

person fourteen years of age or older.

See notes opposite (b) in provisions

concerning disposition of child

offender and violator,

oo go
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(a)
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DISPOSITION

TEXT EXPLANATORY NOTES

cause the young person to See notes opposite (c) concerning

be placed in a suitable the disposition of a "child

foster home or group home, offender", |

or other shelter facility,

for a period not exceeding

two years, but only after

the judge has considered a

pre-disposition report with

respect to that young. person;

impose upon the young person ‘See notes opposite this provision

such further or other concerning violator,

conditions as may be deemed

advisable and for the good

of the young persons;

'

commit the young person to See notes opposite paragraph (e)

a training school for a concerning the disposition of a

period not exceeding three "ohild offender",

years, but only after the

judge has considered a pre-

disposition report with

respect to that young

person, and only after every

effort has been made to treat

such young person in its own

home, or in a foster home,

group home or other shelter

facility;

goes
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(g) commit the young person

to the charge of any

children's aid society,

duly organized under an Act

of the legislature of the

province and approved by the

Lieutenant-Governor-in-

Council, or, in any

municipality in which there

is no children's aid society,

to the charge of the

superintendent, if one there

be, for a period not exceed-

ing two years, but only after

the judge has considered a

pre-disposition report with

respect to that young person.
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DISPOSITION

TEXT . | _ EXPLANATORY NOTES

(Cont'd)

Present section 20(1)(h) of the

Juvenile Delinquents Act, with

added condition precedent requiring

consideration of pre-disposition

- report,

See paragraph 186 concerning the

two year limitation.

oeee
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DISPOSITION

TEXT

TRAFFIC OFFENDER

61, Where a child or young person

has been adjudged a child offender,

a young offender or a violator, as

the case may be, concerning a traffic

offence or violation, the juvenile

court may, in lieu of or in addition

to any order tnat it may make

pursuant to section 58, 59 or 60, as

the case may be, make any or all of

the orders provided in paragraph (c)

of secbhion .9h. .

EXPLANATORY NOTES

The Committee suggested in paragraph

15h "that the disposition provisions

of the Act snould perhaps be amended

to indicate more specifically the

powers of the Juvenile Court Judge

Pen juvenile traffic cases, Included

would be the power to impose

restrictions on the use of an

automobile, to order suspension or

revocation of a driving licence and

possibly to order attendance at a

driver's school". The Committee

also recommended that adequate

provisions be made for implementing

provincial legislation relating to

the assessing of demerit points,

the suspension or revocation of a

licence upon conviction of a driving

offence or accumulation of a

specified number of demerit points,

e@eeg
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- 12 -

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

PROBATION ORDERS

TERT

Where an order is made

under this Act placing a

child or young person under

the supervision of a proba-

tion officer, or any other

designated suitable person,

such order shall include:

(a) the name of the court -

making the order;

(b) the name of the court

within whose territorial

jurisdiction the child

or young person resides

or will reside;

(c) the requirement that the

child or young person be

of good behaviour:

(d) the requirement that the

child or young person

shall appear when

called upon during the

period of the probation

order so that the judge

may. vary the order

placing the child or

young person on

probation;

EXPLANATORY NOTES

This provision is adapted from

recommendation 12 of the "Proposals

for Probation" made by the Canadian

corrections Association, dated

February 1, 1967.

Paragraph (d) makes it clear that

the court has the power to vary a

probation order,

e¢08
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(e)

(g)
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PROBATION ORDERS

THAT | _ EXPLANATORY NOTES

(Cont'd)

the requirement that the

child or young person be

under the supervision of a

probation officer appointed

or assigned to that

territorial jurisdiction, or

a suitable person designated

by the judge;

the requirement that the

child or young person

report to the probation

officer or designated person ,

in accordance with instruc-

tions given by the judge

and receive visits at his

home by the probation

officer or designated

persons and

such order may include such Recommendation l2(b) of the

further conditions as the "Proposals for Probation" approves

‘judge considers desirable of the discretionary powers available

in the circumstances. to the court under section 638(2) cf

the Criminal Code.

oooe
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PROBATION

THAT

CONTENTS

62. (2) Where an order is made

under this Act placing a child

or young person under the super-

Vision of a probation officer, or

any other designated suitable

person, the judge making the order

shall explain to the child or

young person the purpose and

effect of such order.

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

ORDERS

EXPLANATORY NCTES

Recommendation 16 of "Proposals for

Probation" calls for a judge to

explain the terms of a probation

order to an adults; therefore, it

would seem appropriate that

provision be made to require a

judge to explain such an order to a

child or young person,
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PROBATION ORDERS

TEAL

CONTENTS

62. (3) A copy of the probation

order, Signed by the judge who

made the order, snall be served

upon the child or young person

who is the subject of the order,

and upon the parent, or the

parents, or the guardian of such

child or young person.

EXPLANATORY NOTES

This provision is in accordance with

recommendation 17 of the above

mentioned "Proposals for ProbationTM

submitted by the Canadian Corrections

Association. That recommendation

adds:

mm ,.eand that he be required to

endorse the original order to the

effect that a copy has been served

upon him, that he understands its

terms and conditions, and agrees to

abide by them."

The inclusion of this provision

should be considered subject. to the

views of probation officers.

Perhaps there should also be a

statutory requirement, in the words

of recommendation 18 of the

"Proposals for Probation" of the

Canadian Corrections Association

brief, "that the court send a copy

of the order to the probation

officer of the court",

get
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DISPOSITION SUBSEQUENT

THAT

PORTABLE PROBATION ORDERS

63. Where, under this Act, a child

or young person placed on probation

subsequently moves outside the

jurisdiction of the judge who placed

the child on probation, such judge

shall notify the judge of the

jurisdiction to which the child or

young person is moving of the

circumstances surrounding the case,

and shall forward a copy of his

order of disposition in the case to

such judge, who will then have the

same powers over the child or young

person as he would have had if the

case had originally been heard in

his court.

EXPLANATORY NOTES

Recommendation 73 of the Report

states as follows:

"The law should make provision for

the transfer of probation orders

tt

from one court to another’,....

(See also paragragraph 305).

A provision such as this was

- pecommended in the brief submitted

by the Probation Officers

Association of Ontario.

(Recommendation 27, page 12 of that

brief).
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DISPOSITION SUBSEQUENT

TEXT

ORDER oF DISCHARGE

64. A judge, when he is of the

opinion that a child or young

person whom he adjudged a viclator,

a child offender, or a young offender,

as the case may be, no longer requires

the supervision of the court, may

discharge such child or young person

from the supervision of the court,

and thereafter no further action may

be taken in respect of the matter

that brought the child or young

person withir the jurisdiction of

the court.

EXPLANATORY NOTES

This provision is in accordance

with recommendation 28, and

paragraph 186 of the Report, which

endorse a principle contained in

the brief submitted by the Canadian

Corrections Association,

This principle is contained in

section 20(3) of the present

Juvenile Delinquents Act, which

says:

",..othe court may ....discharge

the child on parole or release it

from detention...."

eoos8s
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DISPOSITION SUBSEQUENT

TERT EXPLANATORY NOTES

CHILD OR YOUNG PERSON BROUGHT BACK BEFORE THE JUDGE

65. Where a child or young person

has been adjudged a violator, a child

offender, or a young offender, as the

case may be, and is still under the

supervision of the court, the judge

may, by summons or warrant as provided

in sections 21, 22, 23, 2h and 25

of this Act, cause the child to be

brought before the court, and take

any action provided by section 58

in the case of a child or young

person adjudged to be a violator, or

by section 59 in the case of a child

adjudged to be a child offender, or

by section 60 in the case of a young

person adjudged to be a young

offender, provided that notice of

such hearing has been sent to the

parent, parents or guardian,

pursuant to section 26 of this Act,

and provided that the court has

heard evidence pursuant to section

57 of this Act.

There is no recommendation in the

Report concerning this points; how-

ever, it would appear to be necessary

and is implicit in section 20(3) of

the present Juvenile Delinquents

Act.

(The U.S. Acts have a "varying order"

provision: for example, Standard

Family Court Act: Section 26;

California: Sections 775-6;

Uniform Juvenile Court Act: section

28s

New York: Sections 762-766,

This provision should allow a judge

to send a child or young person to

training school, when that child

offender or young offender has

proved to be unsuitable for probation.

At the same time, by providing that

such child "is still under the

supervision of the court”, no child

who has been discharged by payment

of fine, or who has made restitution

could be brought again before the

court tobe subjected to further

disposition.

e000
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PRE=DISPOSITION REPORT

EXTFg

INVESTIGATION AND REPORT

66. (1) “here, in an adjudication

| under this Act, a judge has

adjudged the information to have

been proved, he shall direct a

probation officer, or other

qualified person, to investigate

the personal and family history

and environment of the child or

young person who is the sub ject

of the information, and to

‘submit in writing to him a pre-

disposition report with respect

to such child or young person

based on the Findings of such

investigation...

Court Act states as follows:

BXPLANATORY NOTES

|

The Report of the Couchiching

Conference reccmmends the term

"predisposition histcry".

While there is no specific recommen-

dation in the Report concerning

making a pre-sentence (or "pre-

disposition") report mandatory, in

footnote 3, at pages 190-1, appears

the following:

"Por these reasons, there would seem

to be merit in the view that as a

minimum requirement the pre-sentence

report should be the subject of a

specific reference in the Act.”

Following this comment, sections 23

and 2), of the Standard Juvenile Court

Act are cited,

Recommendation 22 of the brief sub-

mitted by the Probation Officers

Association calls for a statutory

provision requiring a social history

investigation, The expression

"Investigate the personal and family

history and environment" are taken

from 260,151 of the Mimmesota Code.

Section 23 of the Standard Juvenile

" ...The investigation shall cover

the circumstances of the offence or

complaint, the -social history and
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PRE-DISPOSITION REPORT

EXPLANATORY NOTES

present condition of the child and

family, and plans for the child's

immediate eare, as related to the

decree...."

It is commonly accepted that such a

report should not be available to

the judge until he has made his

adjudication.

Recommendation 22 of the Probation

Officers! brief says that such.

investigation should be made

"following a finding of delinquency".

The comment following section 21 of

the First Tentative Draft of the

Uniform Juvenile Court Act is as

follows:

"Provisions of this kind are common.

They enable the court to become

fully informed before making a dis-

position. The information obtained

is for that purpose, not for the

purpose of establishing the

allegations of the petition".

Item (3) of paragraph 303 of the

Report states that:

"The probation officer should be

responsible for pre-sentence inves-

tigation"; however, there was no

specific recommendation for

legislation to this effect.

ooo?
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PRE-DISPOSITION REPORT

TEAT EXPLANATORY NOTES

PRIVILEGED COMMUNICATIONS

66. (2) Information given by a Recommendation of the "Proposals

child or young person to a

probation officer or other

qualified person during the -

course of an investigation.

pursuant to sub-section (1)

shall not be used or receivable

in evidence against that child

or young person in any criminal

proceeding against him there-

after taking place,

for Development of Probation in

Canada" of the Canadian Corrections

Association, dated February 1, 1967,

states as follows:

"That provision be made for ensuring

that information given by an offender

to a probation officer in the course

of preparing a pre-sentence report,

or in the course of counselling, be

regarded as a privileged communica-

tion insofar as any other criminal

or civil proceeding is concerned",

In the notes following, it is

explained that it is essential for

the probation officer to work with

his client in an atmosphere of trust,

Where the offender is actively

encouraged to speak freely about his

life.

This brief was concerned with the

probation of adults; however, presum-

ably the same principles apply in

this instance, As this section is

now drafted, the offender is protected

from his evidence being used against

him in a criminal proceeding,

Section 5 of the Canada Evidence Act

was looked at.

eee od
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PRE=-DISPOSITION REPORT

TEXT

66. (3) A pre-disposition report

| made pursuant to sub-section (1)

shall be made available to the

counsel or other person appear-.

ing with the child or young

person, or if the child or young

person appears alone, at the

discretion of the judge, to such

child or young person, and to

counsel representing the Crown,

where such counsel has been

appointed, before the court has

made its disposition in the case,

and the counsel or other person

appearing with the child or

young person shall have an

opportunity to cross-examine

the probation officer or other

qualified person who submitted

such report.

EXPLANATORY NOTES

There should be a right to cross-

examine a probation officer on his

report, which probably consists

primarily of hearsay evidence,

(Recommendation 62 and paragraph 283

are the relevant references in the

Report).

Recommendation 5 and the following

comment contained in the "Proposals

for Probation" submitted by the

Canadian Corrections Association

deal with the subject.

The recommendation reads that:

"The court shall, before disposition

ensure

(1) that the offender or his counsel

have had a chance to read the

report and have had an opportun-

ity to comment upon its

(2) that the pre-sentence report be

a privileged document available

to (a) court, (b) accused or

counsel, (c) crown attorney,

(dad) an institution to which the

accused is sent, (e) parole

service, (f) any other person

designated by the court",

vere
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(cont'd)
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PRE=DOS POSITION REPORT

EXPLANATORY NOTES

Section 5=1(2) of the Illinois

Juvenile Court Act, provides as

follows;

"Before making an order of disposition

the court shall advise the State's

Attorney, the parents, guardian,

custodian or responsible relative or

their counsel of the factual contents

and the conclusions of reports prepar-

ed for the use of the court and

considered by it, and afford fair

opportunity, if requested, to

controvert them.

The court may order, however, that

the documents containing such reports

need not be submitted to inspection,

or that sources of confidential infor-~-

mation need not be disclosed".

At page 9 of the pamphlet entitled,

"Theory and Development of Pre-

sentence Reports in Ontario" prepared

by G.G. McFarlane of the Ontario

Probation Service, it is indicated

that the practice in Ontario is to

submit copies of the pre-sentence

‘report to the Bench, to the Crown,

and to the Defence.

This provision, as it now stands,

means that a social history report

will not be available to a child or

young person as of right, if he is
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PRE=DISPOSITION REPORT

TEXT

66. (3) (Cont'd)

66. (lL) A pre-disposition report

made pursuant to subsection (1)

shall be made available to, in

addition to those persons

mentioned in subsection (3), a

training school to which the

child or young person is sent,

any probation officer or other:

designated person under whose

supervision the child or young

person is placed, a parole

board, and any other person

designated by the court.

EXPLANATORY NOTES

unrepresented, but only at the

discretion of the judge. The

reason behind this limitation is

the problem posed where the infor-

mation contained in such a report

would be damaging to the child or

young person, such as where the

child is illegitimate or the mother

is a prostitute, to use two examples

set out in paragraph 281 of the

Report.

This provision would implement part

of recommendation 5 of the "Proposals

for Probation" of the Canadian

Corrections Association discussed

above.

eeeeg

005744



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

2-155 - |

PRE-DISPOSITION REPORT

TEAT EXPLANATORY NOTES

66. (5). A preedisposition report : Recommendation 1(l,) of the

made pursuant to subsection (1) "Proposals for Probation” submitted

shall be considered a document by the Canadian Corrections

of the court, and shall form | | Association recommends:

part of the record relating to "that the preesentence reports be a

the. child or young person with | document of the court".

whom it is concerned, This provision would ensure that

the report would be considered to

be part of the record, and would

therefore be subject to the same

protection against disclosure as

the record,
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MEDICAL, etc. REPORTS

TEAT EXPLANATORY NOTES

67. (1) A judge may order that a While there is no formal recommenda-

child or young person who is the tion in the Report concerning medical

subject of an information be examinations, footnote on page 191

examined by a physician, . of the Report states as follows:

psychiatrist, psychologist, or by "Examination of the child by a

qualified persons at a venereal psychiatrist, psychologist or

disease control clinic, but in no physician will obviously be necessary

case shall such an examination be in certain cases. The authority of

ordered prior to the adjudication the court to order the appropriate

that the information has been examinations, including tests for

proved, except where a child or venereal disease, should be stated

young person is considered so expressly in the Act. At the same

mentally ill as to be unable to time, the Act should make it clear

instruct counsel, or is being that the court has no power to order

held in detention and a medical any such examination, other than

examination is ordered to ensure possibly a routine medical examination

that he is not a carrier of a prior to establishing that the child

communicable disease. has committed the offence alleged

against him".

In paragraph 265 of the Report

appears the following statement:

"Until the child is found to have

committed the act complained of, the

state should have no right to

infringe the child's interests in

preserving his privacy except. in the

most urgent cases. A child considered

so mentally ill or feebleminded as

to be unable to instruct counsel

must be examined by scientific

aeoe

005746



TEXT

-67. (1) (Cont'd)

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

- 7 -

MEDICAL, etc. REPORTS |

EXPLANATORY NOTES

experts. Again, a child held in

detention will have to be given a

physical examination to ensure that

he is not a carrier of contagious .

diseases", - a

Authority to order such examination.

is provided in the Standard Juvenile

Court Act, section 22 and, for

example, in section 8.2) of the

Wisconsin Children!ts Code..
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MEDICAL, etc. REPORTS

TEXT EXPLANATORY NOTES

TREATMENT

67. (2) Where an examination This provision is solely for

conducted pursuant to subsection discussion purposes. Section 22 of

(1) discloses that the child or the Standard Juvenile Court Act has

young person being examined is in such a provision. The Report of the

need of treatment, a judge may Justice Committee made no recommenda-

order the child or young person tion in this respect. It is

to be so treated. questionable whether this subsection

should be ineluded in the Act. It

would have the effect of forcing

medical, psychiatric or psychological -

treatment on a person without his

consent, and without his having

been adjudged an offender, etc.

This might be accomplished informally

as a condition of probation. While

the advisability of including this

provision is questionable, it was

thought that the best way to focus

attention on the point was to

Snelude it in this discussion draft.

67. (3) For the purposes of Recommendation 6 of the "Proposals

subsection (1), the judge for Probation" (Canadian Corrections

may order that the child be Association) deals with this point.

kept in detention for a The ten day limitation period is

period of 10 days. purely arbitrary.
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TEXT

CONFIDENTIALITY

67. () All reports received by

the court pursuant to sub-

section (1) shall be disclosed

to the counsel of the child or

young person who is the subject

of such reports, and, if the child

or young person is represented by

a person other than legal counsel,

that person, even if he be a

parent of the child or young

person, shall be permitted to

see such reports if he so

requests, and the counsel or other

person appearing with the child

or young person shall have an

opportunity to cross-examine any

person who has submitted a report

based on an examination conducted

pursuant to subsection (1).

EXPLANATORY NOTES

That part of this provision provid-

ing for the disclosure of the

report is in accordance with

recommendation 62 of the Report.

The point is discussed in paragraphs

281 and 283.

The Committee contemplated that the

counsel of the child or young

person would use his discretion in

deciding how much of the information

should be revealed to the child or

his parents.
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‘MEDICAL OBSERVATION

TREAT

MEDICAT, OBSERVATION IN CUST ODY

68. A judge who has received an

information with respect to any child

or young person pursuant to section

20, may,-at any time the child or young

person is before him, remand the child

or. young person, by order in writing,

to such custody as the judge directs

for. observation for a period not

exceeding 30 days where, in his

opinion, .supported by the evidence of

at least one duly qualified medical

practitioner, there is reason to

believe that the child or young person

is mentally ill.

EXPLANATORY NOTES

Adapted fromsection l51(c)(i) of

the Criminal Code.

At page 15 of the Report from the

Couchiching Conference appears the

following statement:

"Tn cases of children who are so

disturbed that they require observa-

tion of a nature that is not adequate

in the regular detention setting,

some provision should be made to

recommend that the observation wards

of hospitals be used for detention.

Similarly, there is provision in the

Criminal Code for adults to be

placed in hospitals for treatment by

the Court, but there is.no such

provision for juveniles, Asa

result some children who need

psychiatric treatment in a hospital

setting are sent home or sent toa

training school when either may be

extremely detrimental to the child."
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TEXT

(1) A judge who has received

an information with respect to

any child or young person pursuant-

to section 20, may, at any time

before he has adjudged the infor- _

mation to have been proved, or

before he has dismissed it, where

it appears that there is sufficient

reason to doubt that the accused is,

on account of mental illness,

capable of conducting his defence,

direct that an issue be tried

whether the accused is then, -on

account of his mental illness,

unfit to stand the hearing of the

charges against him.

(2) The judge shall thereupon

try the issue and render a

Pinding thereon.

EXPLANATORY NOTES

Adapted from section 52h, of the

Criminal: Code.
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MENTAL ILLNESS AT TIME OF TRIAL

TEXT . EXPLANATORY NOTES

69. (3) Where the finding is that

the child or young person is

not unfit on account of mental

illness to stand the hearing of

the charges against him, the judge

shall proceed as if no such issue

had been directed,

(.) Where the finding is that the

child or young person is unfit on

account Of mental illness to stand

the hearing of the charges against

him, the judge shall order that the

child or young person be kept in

detention until the pleasure of the

Lieutenant-Governor is known, and

any plea that has been pleaded

Shall be set aside.

(5) No proceeding pursuant to

this section shall prevent the

child or young person from being

proceéded against subsequently.
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PROBATION OFFICERS

TEXT EXPLANATORY NOTES

70. Every probation officer duly Present Section 30.

appointed under the provisions of

this Act or of any provincial statute

has in the discharge of his or her

duties as such probation officer all

the powers of a constable, and shall

be protected from civil actions for

anything done in bona fide exercise

of the powers conferred by this Act.
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PROBATION OFFICERS

TEAT

71. It is the duty of a probation

officer to make such investigation

as may be required by the court, to

be present in court, to furnish to-

the court such information and

assistance as may be required, and

to take such charge of any child or

young person, before or after trial,

as may be directed by the court.

EXPLANATORY NOTES

Present Section 31.

The provision concerning the presence

of the probation officer "in order

to represent the interests of the

child where the case is heard” has

been omitted, in view of the remarks

of the Committee in paragraph 2117,

where, when speaking of the case

presented for the child by the

probation officer, the Committee

quoted this provision with

disapproval, saying,

"The probation officer's primary

responsibility is to the court, .not

to the child", and "experience has

shown that one person should not be

expected to perform inconsistent

functions",

The provision contained in this Act

according to which a child or young

person may be represented by counsel,

or assisted by a parent, takes the

place of the deleted provision of

section 31, In paragraph 303(3) of

the Report, the Committee specifically

mentioned the responsibilities of the

probation officer: pre-sentence

investigation, and personal super-

vision of the child, by way of

immediate supervision or as aftercare,
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PROBATION OFFICERS

| TEXT EXPLANATORY NOTES

| | = _
: 71. (Conttd) = These duties are covered in this

draft, with the exception of

provisions concerning aftercare. | 7

- Duties concerning aftercare have been

purposefully excluded in the present

draft from the functions of the

juvenile court. There may be debate

on this point.
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PROBATION OFFICERS

TEXT oo. EXPLANATORY NOTES

72. Every probation officer however Present Section 32.

appointed is. under the control and

subject to the direction of the judge

of the court with which such probation

officer is connected, for all purposes

of this Act.
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PROBATION OFFICERS

/ TEXT

73. Where no probation officer has

-been appointed under provincial

authority, and remuneration for a

probation officer has been provided -

by municipal grant, public subscription

or otherwise, the court shall appoint

one or more suitable persons as

probation officers,

EXPLANATORY NOTES

This is the present section 29,

with the omission of the words

"with the concurrence of the

Juvenile Court Committee".

It is reproduced here for dis-

cussion purposes, and can be either

retained or dropped.
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EVIDENCE

TEXT

“7h. For the purposes of this Act a

person shall be deemed to have been

ofa given age where the anniversary

of his birthday, the number of which

corresponds to that age, is fully

completed, and until then to have

been under that age.
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EXPLANATORY NOTES

This provision is taken word for

word from section 3(1) of the

Criminal Code.

Section 25 of the new Interpretation

Act (assented to July 7, 1967) is

as follows:

"(9) A person shall be deemed not to

have attained a specified |

number. of years of. age until

the commencement of the

anniversary, of the same

number, of the day of his

birth."

Section 7h of the discussion draft

is redundant, in view of section

25(9) of the new Interpretation

Act. It could be omitted.
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EVIDEN CE

TBAT

(1) In any proceedings to which

this Act applies the production of

a birth certificate or a copy

thereof purporting to be in the

name of the child or young person

and purporting to be certified

under the hand of the proper

officer or person in whose custody

the records are held, or an entry

or record of an incorporated

society or its officers who have

had the control or care of a child

or young person at or about the

time the child or young person was

brought to Canada is prima facie

evidence of the age of the child

or young person, if the entry or

record was made before the time

when the offence is alleged to

have been committed.

(2) Section 28 of the Canada

Evidence Act does not apply to

this section.

EXPLANATORY NOTES

Recommendation 57.

"he law should make adequate

provision for a clear and simple

method of proving the age of a

child or young person who is before

the juvenile court".

The second part of 75(1) is taken

from 565(1) of the Criminal Code.

Section 2h, of the Canada Evidence

Act would apply.

This section negates the necessity

of seals and signatures on

certified documents.

That section requires that the

party producing a copy of a

document must give notice that he

intends to do so, .
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EVIDEN CE

TEXT

76. Inthe absence of other evidence,

or by way of corroboration of other

evidence, a judge of a juvenile court

may infer the age of a child or young

person from his appearance,
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This paragraph is taken from

section 565(2) of the Criminal

Code.
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EVIDEN CE

TEAT

Service of any document

pursuant to this Act, may be

proved

(a) where service thereof has

been made by a peace officer

or other person designated by

the judge, by the oral

evidence, given under oath,

of such peace officer or

other person, or by his

affidavit sworn before any

commissioner. or other person

authorized to take affidavits;

where service thereof may be

made by mail, by oral

evidence under oath, or by

an affidavit, sworn before

any commissioner or other

person authorized to take

affidavits, of the officer of

the court whose duty it is to

send such documents, setting

out that the document was

sent by mail on a named date

to the person to whom it was

directed, and identifying a.

true copy of such document.
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Adapted from section 26(3) of

the Ganada Evidence Act.
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TEXT EXPLANATORY NOTES

77« (2) Where proof is offered Section 26(h) of the Canada

by affidavit pursuant to this Evidence Act.

section, it is hot necessary

to prove the official character

of the person making the affidavit

if that information is set out in

the body of the affidavit.
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EVIDENCE

THAT

CHILD'S OATH MAY BE DISPENSED WITH

78. (1) When in a proceeding before

a juvenile court a child of tender

years who is called as a witness

does not, in the opinion of the

judge, understand the nature of

an oath, the evidence of such

child may be received, though

not given under oath, if, in the

opinion of the judge, such child

is possessed of sufficient

intelligence to justify the

reception of the evidence and

understands the duty of

speaking the truth.

78. (2)

upon such evidence alone, and

No case shall be decided

it must be corroborated by some

other material evidence,

EXPLANATORY NOTES

Present section 19(1) of the

Juvenile Delinquents Act; identical

to section 16(1) of the Canada

Evidence Act.

The wording of present section 19(2)

of the Juvenile Delinquents Act is

not reproduced because it states that

"no person shall be convicted".

Such a wording is not adequate in

view of the fact that it would apply

to adult trials only where conviction

may be made under the proposed Act.

It would create difficulties as to

proceedings against children and

young persons, since there is no

conviction in such cases,

The wording of present section 16(2)

of the Canada Evidence Act has been

adopted instead, word for word.
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EVIDENCE

TEXT EXPLANATORY NOTES

79. It is not necessary to its Present section 18 of the

validity that any seal should be Juvenile Delinquents Act.

attached or affixed to any information,

summons, warrant, conviction order,

\

or other process or document filed,

issued or entered in any proceeding

had or taken under this Act,

—s
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’ APPEAL

TREAT

The Attorney General, or

any child or young person concern-~

ing whom a decision has been made

by a juvenile court judge, may

appeal to the court of appeal upon

any ground that involves a. question

of law alone, or, with leave of the

court of appeal or a judge thereof,

upon any ground that appears to

that court to be a sufficient

ground of appeal.
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EXPLANATORY NOTES

Recommendation.60 states:

"The Crown and the accused should

have a direct right of appeal to the

court of appeal on any ground of

appeal that involves a question of

law alone and, with leave of the

court of appeal, on any other ground

that appears to the court to be

sufficient.”

In paragraphs 273 to 275, the

Gommittee explained that it was of

the opinion that the present appeal

provisions, contained in section 37

of the present Act, were too

restricted. The appeal allowed is

to a supreme court judge, who, in

his discretion, may refuse leave to

appeal; there is no appeal as of

right.

As a comment on its recommendation

on the question of appeal, the

Committee stated, at the end of

paragraph 275;

"Adoption of the scheme we propose

would permit important questions of

‘law to be decided by the one

tribunal whose pronouncements apply.

throughout the province, It would

help to ensure that the juvenile

court performs its proper role:
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APPEAL
Text

80. (1) (Conttd)

80. (2) The Attorney General or any

child or young person concerning

whom a decision has been made by

a juvenile court judge, may appeal

from a decision of the court of

appeal to the Supreme Court of

Canada on any question of law upon

which a judge of the court of -

appeal dissents, or on any question

of law if leave to appeal is granted

by the Supreme Court of Canada.
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EXPLANATORY NOTES

the administration of a system of

individualized justice according to

law."

Special appeal provisions are found

in the Combines Investigation Act,

which is also a special criminal

statute. Sections 31(2a),(2b) and

(2c) provide for appeals against

orders of prohibition. .

Section 31(2a) provides for the

appeal bo the appropriate court and

continues, "..upon any ground that

involves a question of law, or, if

leave to appeal is granted by the

court appealed to within twenty-one

days after the judgment appealed from

ig pronounced or within such extended

time as the court appealed to or a

judge thereof for special reasons

allows, on any ground that appears to

that court to be a sufficient ground

of appeal."

This sub-section follows generally

the provisions of section 597 and

598 of the Criminal Code relating to

appeals to the Supreme Court of

Canada in indictable cases.
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APPEAL

TEXT EXPLANATORY NOTES

80. (3) Subject to sub-section (1), The Committee made no recommendation

the provisions of Part XVIII of with respect to procedure in appeals.

: mutandis to appeals under this that part which deals with "appeals -

section. indictable offences".

Section 37(1) of the present Act

includes the following provision:

" ...and the provisions of the

the Criminal Code apply mutatis Part XVIII of the Criminal Code is

Criminal Code relating to appeals |

from conviction on indictment apply

to such appeal, save that the appeal

shall be to a supreme court judge

instead of to the court of appeal,

With a further right of appeal to the

court of appeal by special leave of

that court."

Section 31(2c) of the Combines

Investigation Act, referred to above,

provides as follows:

"Sub ject to subesection (2a) and

(2b), the provisions of Part XVIII

of the Criminal Code apply mutatis

mutandis to appeals under this

- section.”

This provision has been adopted in

this discussion draft. It was

drafted in 1960 and represents a

more recent approach to the problem

.than does section 37 of the

Juvenile Delinquents Act.
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APPEAL,

THAT EAPLANAT ORY NOTES

80. (3) (Cont'd) Part XVIII of the Criminal Code

| includes sections 581 to 601.

One possible difficulty is foreseen:

the sections in Part XVIII refer to

"“eonvictions" (e.g. section 592),

and, "A person who is convicted of

an indictable offence" (section 597,

referring to appeals to the Supreme

Court of Canada).

There is really no "conviction" under

the Children and Young Persons Act.

The judgment or decision of the court

is referred to as an "adjudication",

and the court would find the child

or young person a "violator", a

"ehild offenderTM, or a "young

offender",

It is considered that this situation

is covered by the expression

"mutatis mutandis",

See section 81(2) of this discussion

draft.
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EFFECTS OF ADJUD

TEXT |
CIVIL EFFECTS OF ADJUDICATION

81. (1) Where a child or young

person has been adjudged a

"violator", a “child offender",

or a "young offenderTM, as the |

case may be, he shall not be

regarded as having been convicted

of a.criminal offence for the

purpose of determining whether he

has a previous conviction,or is

otherwise subject to disabilities

by reason of conviction fora

criminal offence, and he may reply

accordingly to any inquiry concern-

ing previous convictions.
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EXPLANATORY NOTES

Recommendation 13 states that:

"The law should make clear that a

finding that a person is a fchild

offender' or tyoung offender! is not

to be regarded as a conviction for a

‘criminal offence! for the purpose of

determining whether a person has a

previous conviction or is otherwise

subject to disabilities by reason of

conviction for a criminal offence",

The last sentence in paragraph 150 of

the Report is exactly the same,

except that it begins, "The statute

should make clear". The last clause,

"and he may reply accordingly to any

inquiry concerning previous

convictions", was not part of the

recommendation. This clause and the

Similar provision concerning the

sealing of records (below) are some-

times criticized as providing for a

"legalized prevarication", which

presents a quandary to the lawmakers.

Aidan R. Gough, in his article

entitled, "The Expungement of Adjud-

ication Records of Juvenile and

Adult Offenders:A Problem of Status",

put it this way, at page 189 of his

article:
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EFFECTS OF ADJUDICATION

81. (1)

TEXT

(Cont *d)

EXPLANATORY NOTES

1 ...eeln commending Governor

Rockefeller's veto of the New York

Bill, The District Attorney of

Manhattan is reported to have said

that the bill was unrealistic because

'it permitted a person to lie about

his former conflict with the law',

It is perhaps hard to articulate but

there is - to the writer's mind, at

least = something objectionable about

legalized prevarication even though

one can rationalize the point by the

worthiness of the end,

It impairs the law's integrity by

creating a fiction where none is

needed. To only allow the offender

to deny his offence leaves the burden

on him3 to restrict the questioning

about his offence places the focus

where it belongs, on the attitudes of

society".

This section should be considered to-

gether with section 82, The two

sections are really alternative

approaches to the same issue. . On the

whole, it is submitted that section

82 is preferable, since it does not

involve "legalized prevarication",

and since, in the words of Gough,
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EFFECTS OF ADJUDICATION

TEXT

81. (1) (Cont'd)

81. (2) Notwithstanding sub-section

(1), where a child or young person

has been adjudged a "violator", or

"child offender", or a "young

offender" under this Act, such

adjudication shall be deemed a4

conviction where provisions in the

Criminal Code are made to apply

mutatis mutandis to this Act.

EXPLANATORY NOTES

"To only allow the offender to deny

his offence leaves the burden on

him; to restrict the questioning

about his offence places the focus

where it belongs, on the attitudes

of society."

Section 65) of the Criminal Code,

dealing with the civil disabilities

of convicted persons, is an example

of this kind of legislation being

included in a criminal statute.

Of course section 81 has a broader

application than section 82.

The procedure in the case of appeals

is to be that contained in Part

XVIII of the Code, i.e., the

procedure in appeals in indictable

cases, The word "conviction" is,

of course, used in this Part.

See section 80(3) of this draft.
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BRPFECTS OF ADJUDICATION

TERAT

EMPLOYERS » FORBIDDEN QUESTIONING

82. (1) Te is unlawful for any

employer engaged upon or in

connection with the operation of

any work, undertaking, or business

that is within the legislative

authority of the Parliament of

Canada to question any applicant

for employment, or any of his

referees, on any matter concerning

the arrest of such applicant

relating to proceedings under this

Act, or on any other matter concern-

ing such applicant with respect to

proceedings under this Act.

EXPLANATORY NOTES

Recommendation 8h concerns this

point and is as follows:

"Employers who are subject to

Parliament in respect of employment

practices should be prohibited from

questioning an applicant for employ-

ment or his referees on. the question

whether he has been found delinquent

during his childhood."

In paragraph 32, the Committee

stated as follows:

"If it were thought to be desirable

not to prejudice a person's employ-

ment opportunities because of his

juvenile court record the remedy

would appear to be this: an employer

should be prohibited from question-

ing an applicant or his referees on

that matter, The law already has the

example of fair employment practices

legislation which prohibits questions

relating to race or religion. How-

ever, it is debatable whether such a

prohibition by Parliament in the Act

could constitutionally apply to

employers other than those subject to

Parliament in respect of employment

practices, We recommend, in any

event, that such federal legislation

be introduced for enactment by

Parliament."

e@oo06a
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EFFECTS OF ADJUDICATION

EXPLANATORY NOTES

The Committee then went on to say

that it did not think the problem

could ever be solved by legislation.

In drafting this provision, the

Canada Labour (Standards) Code, ch.38,

13-21) Elizabeth II was looked at.

"employeeTMThe words “employer” and

used in that Act are defined

generally in section 2(d) and (¢);3

however, section 3(1), concerning the

application of the Act, reads as

follows:

"This Act applies to and in respect

of employees who are employed upon or

in connection with the operation of

any work, undertaking or business

that is within the legislative

authority of the Parliament of

Canadacocooot

The Canada Labour Gode, however,

stands in a different constitutional

light from the present aratt Act.

Since the Code deals with labour and

not with crime, the jurisdiction of

Parliament is limited to federal works

and undertakings. The present draft

Act, on the other hand, relates to

the criminal law over which Parliament

has express jurisdiction under head

27 of section 91 of the British North

America Act.

eeoaoee
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EFFECTS OF ADJUDICATION

TEXT

82, (1) (Cont'd)

82, (2) Everyone who contravenes

this section is guilty of an

offence punishable on summary

conviction,

EXPLANATORY NOTES

Section 82 creates a criminal

offence in the context of a criminal

enactment, and the qualification

suggested by the Committee, and

incorporated in section 82(1) of the

discussion draft, is likely

unnecessary and can be omitted.

Section 367(a) of the Criminal Code,

which makes it an offence for an

employer to refuse to emply a

member of a trade union, is an

example in point. The issue is a

complex one because widespread

employment practices are involved.

An employer has ordinarily the

right to require an educational

and employment history from an

applicant for employment and the

applicant is often requested to

state the places where he worked or

attended school; the fact that an

applicant was committed to training

school is likely to be revealed by

such a history.

ered

005774



= 185 -

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

RECORDS

TEXT

PINGERPRINTS AND PHOTOGRAPHS

83. (1) The Identification of

Criminals Act shall not apply to

any child or young person who is

apprehended by the police, wless

- the judge so orders.

EXPLANATORY NOTES

The Report contains no recommendation

or discussion on this subject. Most

of the American legislation, or

models thereof, studied have a pro-

vision similar to this.

Examples are:

Standard Family Court Act

Section 33 cessor.

Without the consent of the judge

neither the fingerprints nor a

photograph shall be taken of any

child taken into custody, unless the

case is transferred for criminal

proceedings.”

OREGON

h19.585

"Neither the fingerprints nor a

photograph of a child taken into

custody for any purpose under ORS,

h19.472 to 419.587 shall be taken

except in the following circumstances:

(1) With the consent of the

juvenile court; or

(2) Where a child has been remanded

to the court handling criminal

actions; or

(3) Where a child has been placed

in the legal custody of a

state institution",
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RECORDS
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EXPLANATORY NOTES

Kansas Statutes Annotated -

Supplement ~ 1965 - Juvenile Code

38,815,

my f)
Neither the fingerprints nor a

photograph shall be taken of

any child less than eighteen

(18) years of age,. taken into

custody for any purpose, with-

out the consent of the judge

of the court having jurisdice

tions; and when the. judge permits

the fingerprinting of any such

child, the prints shall be

taken as a civilian and not as

a criminal record",
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RECORDS

TEXT

FINGERPRINTS AND PHOTOGRAPHS

83. (2) Subesection (1) shall

not apply where the. judge has

waived his jurisdiction with

respect to a young person pursuant

to section 53 of this Act, or where

a young person or the Attorney

General has required that the

young person be tried in the

ordinary court pursuant to

section 52 of this Act.
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EXPLANATORY NOTES

The purpose of this sub-section is

to make a young person who is being

tried in an adult court subject to

all the procedures applicable to

adult cases, Section 27 of the

Criminal Code, however, provides

that the trial of a person under

16 years of age shall take place

without publicity.

(This section should be amended to

refer to persons under 17).
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RECORDS

TEXT EXPLANATORY NOTES

CONTENTS OF RECORD

8h. The clerk of the court shall The preedisposition report is now,

keep a record of each case, which by a separate subsection, made part

Shall include the warrant, summons, of the record, as recommended in

information, any report, notices, the case of adults in the "Proposals

transcripts, and all other documents for Probation”, submitted by the

and papers originating with the court Canadian Corrections Association.

and pertaining to the proceedings in The reason for this proposal was to

the case. ensure that the report would be

considered to be part of the record,

and therefore subject to the same

protection against disclosure as

the record, The provisions overlap

to that extent.

The Oregon Statute, in section

h19.567, excludes these reports in

the following words:

" .eebut excluding reports and other

material relating to the childis

history and prognosis",

The same section in the Oregon

Statute defines the composition of

the records as follows:

"The clerk of the court shall keep

a record of each case, including

therein the summons and other

process, the petition and all other

papers in the nature of pleadings,

motions, orders of the court and

other papers filed with the court,

tt
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RECORDS

TEXT EXPLANATORY NOTES

8h. (cont '4) The subject of juvenile court records

is dealt with in the Report in

Recommendation 85, and paragraph 313.

Recommendation 85 states:

"Juvenile court records should be

available for use in disposing of a

case against an individual who,

having a juvenile court record, is

subsequently convicted of an offence

in the adult court",

In paragraph 33, the Committee

discussed the different consider=

ations with regard to making a

juvenile court record available to

prospective employers and to a courts

however, its only recommendation

concerning records was that quoted

above. (Recommendation 85).

Section 57h of the Criminal Code now

provides for the method of proving a

previous conviction, which may be

proved either by producing a

certificate or a copy of the

conviction only.
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RECORDS

TEXT

RECORDS = Confidential

85. The record in any case shall

be kept separate from the records

of adults and shall be withheld from

public inspection, but shall be open

to inspection by the child or young

person who is the subject of the

record, by the counsel or the parents

or guardian of such child or young

person, by any counsel appointed by

the Attorney General, by any other

juvenile court judge upon subsequent

adjudication, or by any court upon

subsequent conviction, for the purpose

of making a disposition or passing a

sentence, and, with the consent of the

judge, by persons, institutions and

agencies having a legitimate interest

in the supervision or treatment of

such child or young person, or by

persons having a legitimate interest

in the work of the court,

EXPLANATORY NOTES

There is no recommendation in the

Report to cover this provision.

If the pre-disposition report is

considered part of the record, there

is a discrepancy. It is, in another

provision, to be available to the

child or young person only at the

discretion of the judge. In the

“provision opposite, the record is

available as of right to the child

or young person,

Most of the American legislation,

and models thereof, studied have a

provision concerning the confidenti-

ality of juvenile court records.

Section 33 of both the Standard

Juvenile Court Act and the Standard

Family Court Act provides as follows:

"These records shall be open to

inspection by the parties and their

attorneys, by an institution or

agency to which custody of a child

has been transferred, by an

individual who has been appointed

guardians with the consent of the

judge, by persons having a legitimate

interest in the proceedings: and,

pursuant to rule or special order of

the court, by persons conducting

pertinent research studies, and by

g@ead
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RECORDS:

EXPLANATORY NOTES

persons, institutions, and agencies

having a legitimate interest in the

‘protection, welfare, or treatment of

the child".

Section 827 of the Californis Code is

as follows:

"A petition filed in any juvenile

court proceeding and any reports of

the probation officer filed in any

such case may be inspected only by

court personnel, the minor who is the. .

subject of the proceeding, his

parents or guardian, and the attorneys

for such’ parties, and such other

persons as may be designated by the

judge of the juvenile court",

eoen
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RECORDS

TEAT

RECORDS = Sealing

86. (1) In any case where an infor-

mation has been received by a

juvenile court judge with respect

to any person under this Act, such

person may, five years or more

after the jurisdiction of the

juvenile court judge has termine

ated with respect to such person,

or five years or more after such

person has been released from a

training school where he has been

placed as a result of the adjud-

ication and disposition with

respect to an information received

by a juvenile court judge, bring

a motion before that. juvenile

court judge requesting the sealing

of the records relating to his

case, including the records of

the court, records of arrest, and

any other records inthe custody

of persons, agencies, or public

officials, including law enforce-

ment agencies, whom the person -

alleges in his notice of motion

to have custody of such records.
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EXPLANATORY NOTES

This section has been included here

for discussion purposes only. It is

submitted that, in view of section

85 providing for the confidentiality

of records, it is not necessary.

There is no specific recommendation

concerning the expunging or sealing

of records. In paragraph 33, the

Committee did discuss the desirabil-

ity of barring prospective employers

from inspecting the records of

juveniles.

With regard to the draft of this

provision, section 781 of the

California Juvenile Court Law has

been used as a precedent. The first

part of section 781, comparable to

the provision opposite, is as follows:

"Tn any case in which a petition has

been filed with a juvenile court to

commence proceedings to adjudge such

person a dependent child or ward of

the court or in any case in which a

person is cited to appear before a

probation officer or is taken before

a probation officer pursuant to

section 626, such person, or the

county probation officer, may, five

years or more after the jurisdiction

oo 9
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EXPLANATORY NOTES

of the juvenile court has terminated

as to such person, or in a case in

which no petition is filed, five

years or more after such person was

cited to appear before a probation

officer or was taken before a

probation officer pursuant to section

626, petition the court for sealing

of the records, including records of

arrest, relating to such person's

case, in the custody of the juvenile

court and probation officer and such

other agencies, including law enforce-

ment agencies, and public officials,

as petitioner alleges, in his

petition, to have custody of such

records",

@eee
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RECORDS

TEXT .

RECORDS - Sealing

86. (2) Where a juvenile court

judge receives a notice of motion

pursuant to sub-section (1), he

shall notify the crown attorney

of the territorial jurisdiction

in which he is located, a probation

officer, and any other person

having evidence relevant to the

matter, and he shall set a date

for the hearing of the motion to

determine whether the person making

the motion has, since the termin-

ation of the court's jurisdiction

with respect to such person, or

Since the release of such person

from training school, been found

to be a child offender or a young

offender within the meaning of this

Act, or has been convicted of any

indictable or summary conviction

offence under any other Act, and

whether such person has lived a

law abiding life to the satisfaction

of the judge.
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EXPLANATORY NOTES

The corresponding part of section

781 of the Galifornia law is as

follows:

"The court shall notify the district

attorney of the county and the

county probation officer, if he is

not the petitioner of the petition,

and such district attorney or

probation officer or any of their

deputies or any other person having

relevant evidence may testify at

the hearing on the petition".
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RECORDS:

TEXT

RECORDS = Sealing

86. (3) If, after a hearing held

pursuant to subsection (2), the

juvenile court judge is satisfied

that the person who brought the

motion is living a law abiding

life and has been rehabilitated,

the juvenile court judge shall

order sealed all records, papers,

and exhibits relating to such

person that are in the custody of

the juvenile court, and all other

records relating to such person

that are in the custody of such

other persons, agencies and

officials as are named in the

order,

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 linformation

EXPLANATORY NOTES

The corresponding part of section

781 of the California law is as

follows:

"Tf, after hearing, the court finds

that since such termination of

jurisdiction or action pursuant to

section 626, as the case may be, he

has not been convicted of a felony

or of any misdemeanor involving

moral turpitude and that rehabilita-

tion has been attained to the

satisfaction of the court, it shall

order sealed all records, papers,

and exhibits in such person's case in

the custody of the juvenile court,

including the juvenile court record,

minute book entries, and entries on

dockets, and other records relating

to the case in the custody of such

other agencies and officials as are

named in the order",

oocoe
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RECORDS

TEXT

RECORDS - Sealing

86. (hh)

pursuant to sub-section (3), the

After an order has been made

proceedings with respect to which.

the order is made shall be deemed

never to have occurred, and such

person may reply accordingly to

any inquiry concerning the proceed-

ings with respect to which the

records have been ordered sealed.
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EXPLANATORY NOTES

The corresponding part of section

781 of the California law is as

follows:

"Thereafter the proceedings in such

case shall be deemed never to have

occurred, and such person may

properly reply accordingly to any

inquiry about the events, records

of which are ordered sealed",

For a discussion concerning

"legalized prevarication", see the

note opposite section 81(1) of this

draft.
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TEAT

RECORDS e- Sealing

86. (5)

shall send a copy of the order

The juvenile court judge

to each person, agency and

official named in the order, and

each such person, agency, and

official shall seal the records

in his or its custody, as

directed by the order, and shall

advise the court of his or its

compliance, and shall seal the

copy of the court's order for the

sealing of records that he or it

received.

EE
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EXPLANATORY NOTES

The corresponding part of section

781 of the California law is as

follows:

"The court shall send a copy of the

order to each agency and official

named therein, and each such agency

and official shall seal records in

its custody as directed by the order,

shall advise the court of its

compliance, and thereupon shall seal

the copy of the court's order for

sealing of records that it or he

received",
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| TERT EXPLANATORY NOTES

RECORDS - Sealing | | |

86. (6) Any. person who receives oo ' Section 36-815(n) of the Kansas
. an order pursuant bo sub-section Statutes Annotated - Supplement

(5) may be adjudged in contempt a 1965 - after providing for the:
of court if he refuses or fails 7 expunging of records, provides:

- to comply with such order within | | " ...eeand, if he shall refuse or
a reasonable time after receiving , fail to do so within a reasonable
such order. a time after receiving such order,

he may be adjudged in contempt of

court and punished accordingly".

There is no provision concerning

contempt in the California law.

*eee
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RECORDS

TEXT

RECORDS - Sealing

86. (7)

subject of records sealed pursuant

The person who is the

to this section may apply to the

superior court of criminal juris-

diction for an order that a named

person be permitted to inspect the

records sealed pursuant to this

section, and the superior court

of criminal jurisdiction may so

order, but otherwise such records

shall not be open to inspection.
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EXPLANATORY NOTES

The corresponding part of section

781 of the California law is:

"The person who is the subject of

records sealed pursuant to this

section may petition the superior

court to permit inspection of the

records by persons named in the

petition, and the superior court may

Otherwise such recordsso order,

shall not be open to inspection",

Aidan R. Gough, in his article

entitled, "The Expungement of

Adjudication Records of Juvenile and

Adult Offenders: A Problem of

Status" comments on this provision

as follows: |

"The statute uniquely provides that

the person whose records are sealed

may at a later time petition the

court to grant the right of

inspection to persons named in the

application, apparently to effect-

uate security clearances and other

investigations for high risk

employment",
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RECORDS

TEXT. | EXPLANATORY NOTES’ .

RECORDS = Sealing

86. (8) An application to a The sealing and expungement of records

superior court of criminal is discussed in the article by Aidan

jurisdiction made pursuant to R. Gough, mentioned above, which was

subsection (7) shall be made in published in the Washington

the manner directed by the rules University Law Quarterly, Vol. 1966,

of that court. No. 2, April 1966, p. 17-190, and

was reprinted by the Children's

Bureau in Washington.

This subject is also discussed at

pages 286 to 289 of the Note in the

Columbia Law Review of February 1967,

vol. 67, No. 2.

It is of interest to note the

recommendations concerning juvenile

court records contained in the Report

of the Ontario Legislature's Select

Committee on Youth, released in March

1967. They are as follows, at page

273 of the Report:

"The Select Committee recommends thats:

2.8, The use of juvenile records in

adult courts be kept to an

absolute minimum, consistent

with the principle that juvenile

court charges or appearances

should not influence the

sentencing process in adult

courts.
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RECORDS

TEXT EXPLANATORY NOTES

86. (8). “(Gont'd) a . 2h9. Under no circumstances should

juvenile records be revealed to

any business agencies for the

use of employer personnel or

credit purposes. That any

persons using such information

for any such purpose should be-

punishable by law.

250. Juvenile records be expunged

after five years of delinquent

free behaviour",

The Committee did not discuss

possible methods of accomplishing

this end.
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INCARCERATION IN ADULT INSTITUTIONS

87. (1)

no child or young person shall

Subject to subséction (2),

be committed to a penal institution

where adult prisoners are confined.
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EXPLANATORY NOTES

With regard to this matter, the

Fauteux Report commented as follows

(at page 27):

"Young Offenders

It is an astonishing fact that

under the present law in Canada, it

is possible for a child under the

age of sixteen to be convicted of a

criminal offence in an adult court

and be sentenced to a lengthy term

of imprisonment in a penitentiary.

This can happen in any of the many

areas where the Juvenile Delinquents

Act is not in force. Some provincial

authorities have been authorized by

the Prisons and Reformatories Act to

make limited efforts to deal with

this class of offender but the sit-

uation in Canada is, however, far

from satisfactory.

The report of the Commissioner of

Penitentiaries for the fiscal year

ending March 31, 1955, discloses that

during that year 1). persons under the

age of sixteen years were admitted to

Canadian penitentiaries. Such a

situation is permitted by the penal

system of Canada. In our opinion

legislative charges are needed
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EXPLANATORY NOTES

immediately to provide that no

person under the age of sixteen

years shall be committed to penal

institutions where adult prisoners

are confined, and we recommend

accordingly".
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SAFEGUARDS

PEAT EXPLANATORY NOTES

87. (2) Subsection (1) does not The criterion for the waiver of

apply where a judge of a jurisdiction to an adult court for

juvenile court has made an order both trial and sentence is that the

pursuant to section 53(1)(a) of young person is not suitable for

this Act in respect of a young treatment in any institution avail-

person over the age of sixteen able to young offenders, or that the

years. , a offender should continue under

restraint for a period longer than

the juvenile court is authorized to

order. (Recommendation 16).

Implied in this criterion is the

idea that the young offender would

not be suitable for custody in any

place other than an institution for

adult prisoners,

This section leaves hanging the

question of the institutions to

which are to be sent young persons

under the age of sixteen who have

been waived to the adult court for

both trial and sentence,
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LEGAL RELATIONSHIPS

“TP EXD

88, A foster parent or any. other

‘person with whom a child or ‘young

person has been placed by a juvenile

court judge under the provisions of

this Act has the right to the physical

possession of. the child or young

person, and the right and duty to

provide for the care, protection,
training and education, and the

physical, mental and moral welfare...

of the child or young person, subject

to such conditions and limitations as .

the order of the juvenile court judge

may contain, and to the remaining

rights and duties of the parents of

such child or young person.

EXPLANATORY NOTES

.The Committee made no specific

recommendation concerning the legal

relationship between foster parent,

court and natural parent; however, it

did refer to the fact that a problem

did exist in this area, This refer-

ence is contained in paragraph 309 of

the Report, which is as follows:

"Placing a child in a foster home

does not terminate the guardian rights

of his natural parents. Some private

child-care agencies have refused to

accept placements from juvenile courts

‘for this. reason.,- We do not under-

stand why they should take this

position. | The same agencies under-

take to care for other children over

whom they do not have rights of

guardianship, that is, children who

are neglected or dependent. We

recognize, however, that there may be

ambiguities in the matter of the

relationship between foster parent,

court and natural parent. Such |

ambiguities should be eliminated in

any new legislation,”

While the Committee stated that "such

- ambiguities shouldbe eliminated in

any new legislation", it gave no

guidance in the matter.

@eecd
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LEGAL RELATIONSHIPS

TEXT EXPLANATORY NOTES

88. (Cont'd) Reference is now made to section 25

| of the First Tentative Draft of the

Uniform Juvenile Court Act, which

reads as follows:

"Rights and duties of legal custodian.

A custodian, to whom legal custody

has been given by the court under

this Act, has the right to the

physical possession of the child and

the right and duty to provide for

the care, protection, training and

education, and the physical, mental

and moral welfare of the childs;

subject to such conditions and

‘limitations as the order may contain,

and to the rema ining rights and

duties of the child's parents or

guardian,”

In the Standard Juvenile. Gourt Act,

1959, “legal custody" has been

defined to mean:

" .oothe relationship created by the

court's decree which imposes on the

custodian the responsibility of

physical possession of the child and

the duty to protect, train and

discipline him and to provide him

with food, shelter, education, and

ordinary medical care, all subject to

residual parental rights and respon-

Sibilities of the guardian of the

person,"

Ss a@cooe
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TEXT

89. Whenever a juvenile court judge

makes an order under this Act committ-

ing a child or young person to an

institution, or placing a child or

young person in a foster home, group

home, or other shelter facility, where,

if he had made such an order pursuant

to the child welfare legislation of the

province in which such order is made,

he could have made an order requiring

the parents of such child or young

person, or the municipality in which

such child or young person resides, to

contribute to the support of such child

or young person, he may make an order

requiring the parents of such child or

young person, or the municipality

where such child or young person

resides, to contribute to the support

of such child or young person on such

terms and conditions as he could order

under the child welfare legislation of

that province, and, in such case, and

for such purposes, ‘the relevant

provisions and definitions of the

provincial legislation shall be ~-

applied,

EXPLANATORY NOTES

Section 20(2) of the Juvenile

Delinguents Act provides that,

"In every such case" (referring to

the disposition measures ) "st is

within the power of the court to

make an order upon the parent or

parents of the child, or upon the .

municipality to which it belongs,

to contribute to its support such

sum as the court may determine, and

where such order is made upon the

municipality, the municipality may

from time to time recover from the

parent or parents any sum or sums

paid by it pursuant to such order",

This section has been declared intra

Vires the power of the federal |

parliament. (See Re Dunne /19627

O.R. 595, a decision of Schatz, J.,

of the Ontario High Court).

In paragraphs’ 337 to 339 of the

Report, the Committee stated that

section 20(2) had created problems

in administration, and was generally

not as satisfactory as the

provisions for payment under the

provincial welfare legislation,

9 6-40
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TEXT EXPLANATORY NOTES

(Conttd) The Committee recommended that:

"Some method should be found where-

by the relevant provisions of the

provincial legislation relating to

the financial liability. of parents

and municipalities would come into

effect whenever an order for support

is made by the juvenile court

pursuant to federal law".

(Recommendation 83).
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RELIGIOUS CONSIDERATIONS

TEXT

90. (1) No Protestant child dealt

with under this Act shall be

committed to the care of any

Roman Catholic children's aid |

society or be placed in any Roman

Catholic family as its foster

homes; nor shall any Roman Catholic

child dealt with under this Act

be committed to the care of shy

Protestant children's aid society,

or be placed in any Protestant

family as its foster hime; but

this section does not apply to

the placing of children in a

temporary home or shelter for

children, established under the ©

authority of a statute of the

province, or, in a municipality

where there is but one children's

aid society, to such children's

aid society.

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur l’accés a information

EXPLANATORY NOTES

This is the present section 23 of

the Juvenile Delinquents Act, If

any more flexible provision is

desired, this can be considered @

matter for discussion.

The Tllinois Juvenile Court Act

provides as follows:

Section 5-7 sub-section (2)

"When making such placement, the

court, whenever possible, shall

select a person holding the same

religious belief as that of the

minor or a private agency controlled

by persons of like religious faith

of the minor, In addition, whenever

alternative plans for placement are

available, the court shall ascertain

and consider, to the extent appro-

priate in the particular case, the

views and preferences of the minor,"

The California Juvenile Court Law

is more rigid, and provides as

follows:

"All commitments to institutions or

for placement in family homes under

this chapter shall be, so far as

practicable, either to institutions

or for placement in family homes of

the same religious belief as that of

the person so committed or of his

parents or to institutions affording

opportunity for instruction in such
r

religious belief."

90n¢4
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~~ 90. (1) (Cont 4) —_ Lo The Report contains no recommenda- -

tion on this ‘point.

90,.(2) Ifa Protestant child is .

‘committed to the care of a Roman

Catholic children's aid society :
or placed in a Roman Catholic

family as its foster ‘home or if —

a Roman Catholic chila is committed

to the care of a Protestant

‘children's aid socie ty or placed .

in a Protestant family as its

foster home, contrary to the

provisions of this section, the

. court shall, on the application

of any person in that behalf,

make an order providing for the

‘proper commitment ‘or placing of

‘the child pursuant to sub-

section (1).

geese
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RELIGIOUS CONSIDERATIONS

TEXT . EXPLANATORY NOTES

90. (3) No child of a religious

faith other than the Protestant

or Roman Catholic shall be

committed to the care of either

a Protestant or Roman Catholic

children's aid society or be

placed in any Protestant or Roman

Catholic family as its foster

home unless there is within the

municipality no children's aid

society or no suitable family of

the same religious faith as that

professed by the child or by its

family, and, if there is no

children's aid society or suitable

family of such faith to which the

care of such child can properly

be given, the disposition of such

child is in the discretion of the

court.

eepe
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TRAFFIG OFFENCES

- TEXT EXPLANATORY NOTES

91. (1) The Lieutenant-Governor in The Committee stated that "the

Gouncil of a province may appoint: initial premise should be that,

one or more persons of suitable where practicable, juvenile traffic

experience among the justices of eases, excepting perhaps those that

the peace or magistrates to serve do not involve operation of a

as traffic hearing officers on a vehicle, should be heard in the

full time or part time basis, Juvenile Court." The Committee

noted also that "in larger

communities the juvenile courts

should be able to handle most

‘juvenile traffic offenders."

However, in recommendation 1h, the

Committee stated that cases of a

routine kind should be dealt with,

through rules of court, in separate

hearings by designated officers |

without the formalities provided

for hearings under this Act.

Although they do not say so,. the

members of the Committee apparently

contemplate a situation somewhat

Similar to that which prevails under

the law of California, viz., the

appointment of traffic hearing

officers (California Juvenile Court

Law, article 3, sections 561 to 568).

In the view of the Committee, the

purpose of appointing a traffic hear-

ing officer would be to relieve the

juvenile court from a burden that

would divert it from its primary

purpose, (Paragraph 15h).
nek #
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TRAFFIC OFFENCES

TEXT

92. A traffic hearing officer may

hear and dispose of any and all

cases wherein a child or young person

is charged with an act or omission

under a provincial Highway Act or a

municipal traffic by-law that is a

violation under the present Act.

EXPLANATORY NOTES

The proposed Act makes a distinction

as to gravity between offences and

violations, It is contemplated that

specific provincial traffic offences

should be offences under this Act

and, as such, they should be

designated in a schedule - e.g.

careless driving offences, obtaining

a drivers' permit while disqualified,

etc. All other traffic offences

under provincial Highway Acts or

municipal by-laws should be classi-

fied as violations under this Act,

@eGq, illegal parking. The traffic

hearing’ officer should have

jurisdiction over violations only.

aeoese
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TRAFFIC OFFENCES

TEXT EXPLANATORY NOTES

| . . 1

.93. Any hearing pursuant to section It is specifically suggested in

g2 shall be conducted in accordance paragraph 15) of the Report that

with the provincial law with respect - formalities should be dispensed

to informations, summonses, arraignment, with in hearing routine cases, The

plea and generally the manner of application of the provincial

conducting the hearing. | provisions concerning the procedure

| | . | in such cases would meet the above

suggestion.

eeeee.
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TRAFFIC OFFHICES

TEXT EXPLANATORY NOTES

91. Upon a hearing pursuant to See explanatory note opposite

section 92, upon an admission by section 61 and see also paragraph

the child or young person of the 15h. of the Report.

commission of the traffic violation

charged, or upon a finding that the

child or young person did in fact

commit such traffic violation, the

traffic hearing officer may

(a) Peprimand the child or young

person and take no further

actions

(b) direct that an information The facts may disclose that the

be laid as provided in defendant should be dealt with as an

section 203; or offender or violator before the

juvenile court judge, in which case

a juvenile court should deal with

him.

(c) make one or more of the

following orders as may be

provided by the provincial

-legislation

(i) impose restrictions on the It is to be noted that this paragraph

use of an automobile; gives a traffic hearing officer such

(ii) suspend or revoke the powers as may be exercised under —

driving licences; provincial legislation.

(iii) assess demerit points;

(iv) impose a fine in the amount

provided by the law creat-

ing the violation, but in

no case shall such fine

exceed the amount of $25.00.

o0+@9
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TEXT EXPLANATORY NOTES

95. (1) In territorial divisions Adapted from the Oregon Statute

where no traffic hearing officer following a suggestion of the

has been appointed, the judge of Committee (paragraphs 153 and 15h).

the juvenile court may, with the Recommendation 1), states that certain

approval of the Attorney General, classes of cases should,in appropri-

issue a rule of court directing ate circumstances,be transferred to

that all cases where a child or the ordinary courts.

young person is charged with a This recommendation is a derogation

traffic violation that consti- from the principle that the juvenile

tutes a violation under this Act court should have jurisdiction over

be heard by the ordinary court juvenile traffic cases, excepting

having jurisdiction over adults perhaps those that do not involve ©

in like cases, subject to the operation of a vehicle. This

following conditions, derogation is, in the view of the

(a) that the ordinary court, Committee, justified only in regard

before hearing a case, to juvenile courts serving sparsely

notify the juvenile court populated areas,

of the fact; and The Statute of Oregon, 0O.R.S. ss.

419.533 to 19.541, (1959 c. 432),

would be, inthe words of the

(b) that the juvenile court

may direct that any such

Committee "the most useful model for
case be remanded to the

a& provision defining generally the

juvenile court for further

basis of juvenile court jurisdictionTM.
proceedings,

This subsection gives the juvenile

court judge, where no traffic hearing

officer has been appointed, the

authority, subject to the approval of

the Attorney Generalsto issue a rule

of court whereby jurisdiction is given

to the ordinary courts over children

and young persons having committed a

eeecnp
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TRAFFIC OFFENCES

BXPLANATORY NOTES

violation, viz., routine cases,

such as illegal parking, short of

| careless driving, and cases

involving the operation of vehicles

other than motor. vehicles. . The

__ traffic offences shall continue to

be heard by the juvenile court.

- The purpose of.this sub-section is —

to keep within workable limits the

case load of the juvenile court in

districts where the juvenile court

_is not organized to the point of

having a traffic hearing officer,

which would be the case of juvenile .

courts serving sparsely .populated

areas.
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TRAFFIC OFFENCES

TEXT . EXPLANATORY NOTES

(2) Where a child or young

person is tried by an ordinary

court pursuant to this section,

such ordinary court shall act in

accordance with the provisions

of section 93 of this Act.

(3) Where a judge of a juvenile In sparsely populated areas, @

court is also a magistrate, ~ magistrate may also be invested with

nothing. in this section shall be the duty of enforcing the Juvenile.

deemed to prevent such judge 7 Delinquents Act. This sub-section

from acting as an ordinary court provides that thé juvenile court

for the purposes. of this section, judge can deal with juvenile traffic

violations in his capacity as a

magistrate, and thus dispense with

the formalities required by this

‘Acte
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JURISDICTION - ADULTS

Notwithstanding anything in

the Criminal Code or any other

Act of the Parliament of Canada,

where an adult is charged in an

information with an offence under

section 157, /I57Af 186 or 231, of

the Criminal Code,

(a) in respect of a child or young

person of whom he is the

parent or guardian;

(ob) in respect of a child or

young person with whom, being

akin, he lives in the same

household; or

(c) in respect of a member of his

family or household, and a

child or young person of such

family or household is affected,

that adult may be brought before

the juvenile court to be dealt with

as hereinafter provided,

(2) Where an adult appears

before the juvenile court pursuant

to sub-section (1), the juvenile

court shall hold a summary trial

upon the information in accordance
5

with the provisions of Part XXIV

of the Criminal Code g

EXPLANATORY NOTES

The present Juvenile Delinquents

Act gives the juvenile court

jurisdiction over the following

adult offences:

(a) for trial:

(i) contributing to

delinquency (33)

(ii) inducing child to leave

detention home (3h)

offences under the

Criminal Code triable

summarily, where

committed in respect of

children (35(1)).

(ob) for preliminary hearing:

(iv) indictable offences. under

the Criminal Code where

committed in respect of

children (35(1)).

In paragraphs 361 to 37) inclusive,

the Report deals with the problem

of the juvenile court jurisdiction

over adults. Recommendation 89

gives a comprehensive resumé of the

views of the Committee on this

problem:

Recommendation 89

"Federal legislation relating to

juvenile and family court jurisdis-

tion over offences committed by

adults should be altered so as to

Ge oe
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TEXT

96. (3) Where an adult is found

guilty of the offence with which

he is charged, the juvenile court

may, having regard to the circum-

stances of the case, the good of

the child or young person involved,

and the interests of justice

(a) suspend the passing of

sentence and direct that the

accused be released upon enter-

ing a recognizance in Form 28

of the Criminal Code, with or

without sureties,

(i) to keep the peace and be

of good behaviour during

any period that he is

freed by the court; and

(ii) to appear and receive

sentence when called upon

to do so during the period

fixed under sub-paragraph

(i), upon breach of his

recognizances or

(b) impose on the accused the

sentence provided by the

Criminal Code in respect of

an offence punishable on

summary conviction.

EXPLANATORY NOTES

permit certain less serious

offences committed by adults, and

involving family relationships,

to be dealt with in the Juvenile

or Family Court. The basis for

legislative change should be as

follows:

(1) The Juvenile or Family Court

should have jurisdiction

over certain designated

offences committed in circum-

stances where

(a) a child is the victim of

an offence and there is

a continuing relation-

Ship between the child

and the adult charged;

or

(b) the offence has been

committed by one member

of a family or household

against another and a

child is substantially

affected by the

proceedings,

(2) The Juvenile or Family Court

should, so far as practicable,

have exclusive original

jurisdiction in the

situations designated.

oases

005810



96.

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés 4 l'information

-~ 221 -

JURISDICTION - ADULTS

TEXT EXPLANATORY NOTES

(Cont'd) (3) The accused should be entitled

to an election as to whether he

Wishes to be tried by the

Juvenile or Family Court or to

have the matter transferred to

the ordinary criminal courts,

The Juvenile or Family Court

should also have the power to

transfer any case to the

ordinary criminal courts,

(li) The Griminal Code should be

reviewed to determine what

offences might, in the circum-

stances suggested, appropriately

be dealt with in the Juvenile

or Family Court,

(5) The Juvenile or Family Court

should have the power to dispose

of appropriate cases by enter-

ing an order for the absolute

or conditional discharge of an

offender (Paragraph 373)"

The proposed legislation would

implement, with some exceptions,

the recommendations of the Committee.

9ge9
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TEXT ' EXPLANATORY NOTES

96. (Gont'd) The draft adopts the principle of

a jurisdiction over adults

restricted to cases where a family

or legal relationship exists between

the adult charged and the child or

young person who is the victim of,

or who is affected by, the offence,

It also implements the recommenda-

tion concerning the abolition of

the contributing offence. On this

point, the Report is not clear on

whether the juvenile court should

retain jurisdiction over the adults

charged with offences under the

Code which amount to the abolished

contributing offence, However, the

logic of the Report leads to the

conelusion that the continuing

relationship principle should be the

basis for. the juvenile court's

jurisdiction, over adults.

The recommendation concerning

jurisdiction of the juvenile court

over adult offences involving a

family relationship has been consider-

ably restricted in its scope in the

proposed legislation, The draft

retains three offences only, while

the recommendation contemplates

seven.

gaoe
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THAT EXPLANATORY NOTES

96. (Cont'd) Those provided by the draft are:

(1)

(2)

(3)

corrupting children (section 157

which, according to the Committee,

should be re-drafted to conform

with the rule of law requiring

certainty of draftsmanship in

penal statutes. Recommendation

88)

non-support (section 186)

common assault (section 231)

In addition to the above, the

Committee contemplated the following:

(4)

(8)

parent or guardian procuring

defilement of a female child

(section 155)

householder permitting defile-

ment (section 156)

abduction of female under 16

(section 235)

abduction of child 1h (section

236)

(section 717)

In the view of the Committee, the

juvenile court should have jurisdic-

tion over "certain less serious

offences" and the above offences

would fulfill the criterion. It

e@e900



96.

TEXT

(Gont'd)

~ 22) -

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

JURISDICTION ~- ADULTS

EXPLANATORY NOTES

seems inappropriate to call h, 5, 6

and 7 "less serious offences".

Parliament has expressed its views

on the gravity of these offences by

providing that they be prosecuted

by indictment and punished by 1} or

5 years in case of (lL), five years

in case of (5), and (6), and 10

years in case of (7).

On the other hand, it is felt that

offences 1, 2 and 3 may be "less

serious offences", depending on the

circumstances. Section 157 in its

present form does not provide for

an alternative mode of prosecution,

but it is submitted that it should,

in view of the recommendation of the

Committee concerning a lesser

penalty, and also in view of the

fact that the type of behaviour

prohibited by that section may be,

depending upon the circumstances,

more or less offensive or wicked.

Section 717 of the Code is not

brought under the draft because

Parliament has already adopted a

scheme whereby the behaviour envis-

aged by the section may be adequately

dealt with by the summary conviction

court »
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EXPLANATORY NOTES

The philosophy underlying the

recommendations of the Committee

appears to be that the less serious

offences committed by adults and

involving family relationship should

be dealt with in a non-punitive

manner.

Tt is best enunciated in the follow-

ing passage quoted by the Committee

from the Canadian Corrections

Association's submission:

"The aim is to make it possible in

those instances where it seems

possible to rebuild the family to

have the case heard in the more hope-

ful atmosphere of the children's

courte.ss,- Those provinces that have

family courts will no doubt provide

that some of these charges be laid

there", (Paragraph 367).

The proposed legislation does not

implement the recommendation of the

Committee that an adult defendant

have the right to elect trial in the

adult court, because this would

defeat the purpose of the provision,

which is to protect the interests of

the child; and it is to be noted,

that, under section 67 of the

Criminal Code, a magistrate has

q@eeeg
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THAT : EXPLANATORY NOTES

96.4 (Gont 'd) absolute jurisdiction to try a

considerable number of indictable

eases in respect of which the

defendant cannot, therefore, claim

trial by jury or in the higher court.

In view of the above reasons, the

draft provides for the absolute

jurisdiction of the juvenile court

over offences described in section l.s

The adult charged with any one of

the listed offences may be brought

before the juvenile court. Once

before the court, the accused is to

be tried summarily; in other words,

the offence with which the accused

is charged becomes ipso facto a

summary conviction offence and must

be dealt with in accordance with the

provisions of Part XXIV of the

Criminal Code, But, depending on

the circumstmces of the case as

disclosed by the evidence adduced by

the prosecution, and if the offence

is indictable, the juvenile court may

decide to continue the proceedings as

a preliminary hearing, in which case

the accused shall thereafter be

indicted before the ordinary court,

(See section 98 following).

SF eg
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@exP +s BXPLANATORY NOTES

~ (cont! 4) The juvenile court may, in cases

| . goneerning adults, as any other .

eect renee se court, either convict the acoused

or dismiss the information, This

does not carry out ‘the recommenda-

tion according to which "the

javenile court should have the power |

to dispose of appropriate cases’ by

entering an order for the absolute

_ or conditional discharge of an

offender",

“There have: teen adapted, instead, _

"provisions already familiar to the -

| erdiginal ‘lai, coneérning the

" suspension’ of: sentence. It.te

submitted: that the. question concern=- -
ing the disposition ‘of cases without ~

actual conviction should, as far~as

“adults are concerned, be dealt with

under Qa revision off the: gerieral-’ -
y . .

system of sentencing,

oaed
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TEXT | . EXPLANATORY NOTES

97. (1) Where a juvenile court

judge suspends the passing of

sentence pursuant to paragraph

(a) of sub-section (3) of section

96, he may prescribe as conditions

of the recognizance, as it seems

appropriate, that

(a) the accused shall stay away

from the home, the other

Spouse or the child or young

person;

(b) the accused shall abstain

from conduct that tends to

make the home not a proper

- place for the child or young

person; |

(c; the accused shall make

necessary provision for the

home 3

(d) the accused shall report from

time to time as he may prescribe

to a probation officer or any

other person designated by the

court, and the accused shall be

under the supervision of that

person.

972 (2) The provisions of section 639

of the Criminal Code apply mutatis

mutandis to a suspension of

sentence pursuant to paragraph (a)

of sub-section (3) of section 96,

and to sub-section (1) of this section.
ones
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Be JURISDICTION = ADULTS

“PERE _ | EXPLANATORY NOTES

98. “Where, in any trial pursuant h69(1) of the Criminal Code,

to sub-section (2) of section 96, | .

the offence charged is indictable

and it appears to the juvenile court

judge that for any reason the charge

should be prosecuted by. indictment,

he may, at any time before the accused

has entered upon his defence, decide

not to adjudicate and shall thereupon

inform the accused of his decision

and continue the proceedings as a

preliminary inquiry.

‘Geee
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JURISDICTION - ADULTS

TEXT : EXPLANATORY NOTES

99. (1) The provisions of the

Griminal Code prescribing a

time limit for the commencement

of prosecution for offences

against the Criminal Code apply

to all proceedings under the

sections of this Act relating to

adults.

99. (2) The provisions of Part XXIV

of the Criminal Code relating to

€ ls apply to any proceeding

such sections.
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SUBSTANTIVE OFFENCES

TEXT we | | _. EXPLANATORY NOTES

Offence of inducing or attempting Section 34 of the present Juvenile

' to induce any child to-leave an-- _ Delinquents Act,

: institution, etc. — oy The Committee made no recommendation

concerning this provision.

‘It has not been re-produced in this

draft of a revised Act.

Sub ject to the opinion of informed

critics of this draft, it should

either be retained, dropped, or made

an offence under the Criminal Code,
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(48)
APPENDIX "A"

SUBSTANTIVE . OFFEN CES

TEXT EXPLANATORY NOTES

Tentative draft of a revision

to Section 157 of the Criminal Code

157. (1) Every one who, in the home The offence is left unchanged to the

of a child, participates in extent that every one who participates

adultery or, in the presence of in adultery, in the home of a child,

a child, indulges in indecency, thereby endangering the morals of the

either by words, gestures, or child, commits an offence, The words

conduct, or in habitual "renders the home an unfit place for

drunkenness, and thereby the child to be in" have been deleted,

endangers the morals of such since it is submitted that they add

ehild is guilty of nothing, The words "sexual immoral-

(a) an indictable offence and ity’ have been replaced by "indecency,

is liable to imprisonment either by words, gestures, or conduct".

for two years; or "Habitual drunkenness” has been left

{o%) an offence punishable on in. The words "any other form of

summary conviction. viceTM have been deleted, since it is

submitted that they are too vague..

(Recommendation 88 is to the effect

that section 157 should be amended

with a view to limiting both its

scope and the penalty that can be

imposed). |

All the reported prosecutions taken

under present 157 involve adultery

or conduct that could be branded as

indecency.

The provision for an alternative mode

of trial implements the recommendation

concerning the limitation of the

penalty.

qeeg
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APPENDIX ‘ta’

SUBSTANTIVE OFFENCES

TEXT

157. (2) No proceedings for an

offence under this section

shall be commenced more than

one year after the time when

the offence was committed.

157. (3) For the purposes of this

section, "child", means a person

who is, or appears to be, under

the age of seventeen years.

157. (4) No proceedings shall be

commenced under subsection (1)

without the consent of the

Attorney General,

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

This subsection has not been changed.

The age has been changed from 18 to

17 to conform with the proposed

maximum age in the revision of the

Juvenile Delinquents Act, It was

changed from 16 to 18 in the 1955

revision of the Criminal Code,

The words "unless they are instituted

by or at the instance of a recognized

society for the protection of

children or by an officer of a

juvenile court", have been omitted,

This was done for the purpose of |

screening even more strictly

prosecutions under this section.
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APPENDIX "al®

SUBSTANTIVE OFFENCES:

TEXE

DRAFT OF NEW OFFENCE:

157A. (1) Every one who, being

eighteen years of age or more,

counsels, aids, or abets a

child or young person to commit

‘an offence is guilty of

(a) an indictable offence and

is liable to imprisonment

for two years; or

(6) an offence punishable on

summary conviction,

EXPLANATORY NOTES

This section, in the Criminal Code,

would replace present section 33(1)

of the Juvenile Delinquents Act,

wherein the penalty is a maximum fine

of $500, or imprisonment for a

period not exceeding two years, or

both. In section 33, the contribut-

ing offence is a summary conviction

offence over which a juvenile court

or a magistrate have concurrent

jurisdiction.

Under the proposed section, the

ordinary criminal courts have juris-

diction over the offence, except

where the offence has. been committed

by a related adult, in which case the

accused would be brought before the

juvenile court. In such eases, the

juvenile court might proceed to try

the accused for the offence punishable

on summary conviction, or order that

he be prosecuted by indictment before

the ordinary courts.

The result of abolishing section 33

of the Juvenile Delinquents Act.

would mean that fewer cases concern-

ing adults would be prosecuted in

juvenile court.

Qeeo
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157A. (1) (Gont !d)

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés a l'information

(v)

APPENDIX "a"

SUBSTANTIVE OFFENCES

EXPLANATORY NOTES

The eriterion would be the continu-

ing relationship of the adult

charged with the child. The purpose

of establishing this criterion

would be that the disposition made

in an adult case should be, to the

extent possible, for the good of the |

child, and not in conflict with

what the juvenile court may be trying

to accomplish with the child.

Most of the reported cases under

section 33 concern sexual inter-

course with a "child", Such cases

would no longer be brought in

juvenile court.
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SUBSTANTIVE OFFENCES

TEXT

157A. (1) (Cont a)

157A. (2) For the purposes of

this section, "offenceTM

means an offence as defined

by the Children and Young

Persons Act and includes a

violation as defined by

that Act,

(vi)
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EXPLANATORY NOTES

An adult would only be prosecuted

in juvenile court when he is ina

"continuing relationship” with a

child, which really means of the

same household, and commits an

offence contrary to sections 157

(corrupting a child), 186 (providing

necessaries), 231 (assault), or 1574

(aiding and abetting a child to

commit an offence).

Although the section draws particular

attention to counselling, aiding, or

abetting a juvenile, it may be

redundant, in view of section 21 of

the Criminal Code,

eeog
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(vii)

APPENDIX "BTM

AFTER GARE

TEXT EXPLANATORY NOTES

In recommendation 26 (and paragraph

186), the Committee recommended that,

following release from an institution,

every young person should "be subject

to the jurisdiction of the juvenile

court for a period of up to two years,

during which time he may be required

by the court to observe certain

conditions and to report to a proba-

tion officer or other designated

person",

Recommendation 82 and paragraphs 335

and 336 of the Report are also concern-

ed with after care, and suggest that

responsibility for after care be

assigned to the probation officer, and

that after care should be "subject to

the direction and control of the

juvenile court", It is also recommend-

ed that after care be compulsory.

In other words, the Committee

recommended that there be federal

legislation concerning "after care",

In the brief submitted by some of the

Ontario juvenile court judges to the

conference at Couchiching, the remark

concerning recommendation 26 was

"Not Approved",

With regard to recommendation 82, the

brief stated as follows:

Qeeeos
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(viii)

APPENDIX "BI"

AFTER CARE EXPLANATORY NOTES

"After care is an urgent necessity,

both for the young offender and the

parents, Such care should be the

responsibility of the Department of

Reform Institutions",

At present, there are no provisions

in this discussion draft concerning

the role to be played by the juvenile

court in the field of "after care",

Further consideration should be

given to the advisability of such

legislation, and, if its inclusion

in the federal Act is deemed

advisable, to the specific points to

be covered in the legislation.

aoeoed
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APPENDIX "co"

JUVENILE COURT COMMITTEES

EXPLANATORY NOTES

Section 27 of the present Act provides

for the establishment of juvenile

court committees. Their duties are. set

out in Section 28,

Recommendation 5 of the Report calls

for the removal of such provisions

from the federal legislation, except

as they relate to matters of

procedure,

Recommendation Wh calls for the

clarification of the function of the

"juvenile court committee", The

Committee pointed out the two functions

of such committees:

liaison with the community and that of

watchdog, In paragraph 232 of the

Report, the Committee stated:

"The tpublic watchdog! or 'sentinel!

role seems to us to be ‘the proper

function for the juvenile court -

committee to perform",

In paragraph 235, the Committee

referred to matters properly the

sub ject matter of federal legislation,

i,e., matters of procedure, "such as

the right of members of the committee

to be present at Juvenile Court

Hearings."
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(x).

APPENDIX "cc"

JUVENILE COURT COMMITTEES

EXPLANATORY NOTES

At the Couchiching Conference on

Justice and the Juvenile, held in

April of 1967, Group "B" (which

studied "The CourtTM) discussed

recommendation li}. The general con-

sensus of opinion was to approve of

the public relations function of the

Committee, but to disapprove of the

watchdog function.

If the proposed provisions concerning

the admission into the court room of

Limited numbers of the press become

legislation, there is no longer any

need for the "sentinel" role.

The California "juvenile justice

commission” is provided for in

sections 525 and 526 of the

California Juvenile Court Law. Its

duties sre set out in section 529:

these duties are very similar to

those performed by the grand jury in

Ontariosg they include the inspection

of and reporting concerning publicly

administered institutions, which in-

clude jails or lock-ups where minors

may be confined. Its duties generally

are to "inquire into the administra-

tion of the juvenile court law in the

county or region in which the

commission serves."

#e¢e@e
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~ APPENDIX "co"

JUVENILE COURT COMMITTEES

EXPLANATORY NOTES

At pages 19 and 20 of "An Interim

Report and Recommendations on Coe#

ordination of Government and Community

Resources in the TREATMENT OF JUVENILE

DELINQUENCY for Rural British ColumbiaTM,

by C.W. Gorby (1963), reference is made

to the use of juvenile court

committees, The account of the use of

such committees cited here would

suggest that on certain occasions a

juvenile court judge might find it of

assistance to be able to have the

power to form and call upon such a

committee,

This draft includes no provision

concerning juvenile court committees.

The specific mention by the Committee

that the rights of members of the

juvenile court committee to be present

at juvenile court hearings would be a

proper subject for federal legislation

is covered by the draft section under

"hearings", which provides that such

persons "shall be admitted who, in

the opinion of the judge, have a

direct interest in the case or in the

work of the court". Actually, as

presently drafted, this "right' to be

present is subject to the discretion

of the judge.

qeeo
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(xii)

“APPENDIX "co" |

JUVENILE COURT COMMITTEES

. BXPLANATORY NOTES

if the consensus of opinion of those

‘discussing this draft is to the

effect that. there should be federal

legislation on the subject of

juvenile court committees, the point

will have to be considered again.

eoag
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(xiii)

APPENDIX "p"TM

DELETION OF THE DESIGNATIONS “VIOLATOR”,
"CHILD OFFENDER" AND “YOUNG OFFENDER"

TEXT EXPLANATORY NOTES

This discussion draft has followed the

recommendations contained in the Report

to the effect that the designation

"juvenile delinquent” be replaced,-by

the designations "violator", "child

offenderTM and "young offender”, as the

case may be, (There would no longer

be an offence of delinquency, and a

child or young person who has committ-

ed a violation or an offence, as

defined in the Act, would be designated

accordingly a "violator", a "child

offenderTM, or a “young offender").

There appears to be no binding reason

why these designations have to be

retained, as they add little to the

structure of the Act. A person

convicted of theft under the Criminal

Code is not designated a "thief" by

the Gode, nor is a person convicted of

rape designated a "rapist", nor is

there any general designation in the

‘“offenderTM or "criminal".Gode such as

It is submitted that consideration

might be given to dropping the desig-

nations "violator", "child offender",

and "young offender", Instead, where

necessary in the Act, distinctions

could be made by such terms as a

ease

005833



Document disclosed under the Access to Information Act.

Document divulgué en vertu de la Loi sur ’accés a linformation _
|

(xiv)

APPENDIX "Dp"

DELETION OF THE DESIGNATIONS "VIOLATOR",

"CHILD OFFENDER AND "YOUNG OFFENDERTM

“TEXT - EXPLANATORY NOTES

. TMa child who has been found to have

committed a violation", or "es young

person who has been found to have.

committed an offence", etc. On the

whole, it would appear that the

dropping of labels or designations

altogether is a further step in the

direction of removing stigmatic terms.
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FORM 1

(section 9)

Order of transfer to Juvenile Court

CANADA

Province of

(territorial division)

Whereas A.B., of ;

hereinafter called the defendant, has been brought before

me on the charge that (state the offence as in the

information) :

And whereas the defendant is apparently or actually over

the age of sixteen and under the age of eighteen years;

And whereas it appears to the Court that the good of the

said defendant and the interest of the community demand it;

Therefore, I, Justice (or magistrate) of the Summary Conviction

Court, order that the said A.B.

be taken before the Juvenile Court, pursuant to section 9 of

the Children and Young Persons Act

GIVEN under my hand. this day of 19° «=

at
@

Justice (or magistrate)

in and for
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FORM 2

(section 20)

Information

GANADA

Province of

(territorial division)

This is the information of ¢.D., of

(occupation), hereinafter called the informant.

The informant says that (if the informant has not personal

knowledge, state that he has reasonable and probable grounds

to believe and does believe, and state the offence or

violation) thereby committing an offence (or a violation)

under the Children and Young Persons Acte .

‘The informant further says that the said A.B. is or is

believed to be (or resides or is believed to reside) within

‘the territorial’ jurisdiction above mentioned.

sworn before me

this day of

AeDe

at

Signature of informant

C

K Judge of the Juvenile
Court in and for
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FORM 3

_{(section 21)

Sumnions

CANADA

Province of

(territorial division)

TO A.B. of . (occupation):

WHEREAS an information has this day been received by me
to the effect that you, a child (or young person) under the
Children and Young Persons Act, (state the offence as in the
information)

This is therefore to command you, in Her Majesty's name, to
appear before me on the day of © » AD. 19 ,

at - o'clock in the noon, at the Juvenile Court
(state address of the court), to answer to the said information

and to be dealt with according to law.

AND FURTHER take notice hereby that you have the right to be
represented and assisted by counsel of your choice among the .

members of the Bar of this Province. .

Dated this. . day of . | . A.D.
, at. |

A Judge “OF the Juvenile Court
in and for
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FORM |.

(section 22)

Warrant of arrest

CANADA ©

Province of

(Territorial division)

To the peace officers in the said (territorial division):

Whereas an information has this day been received by me to
the effect that A.B., a child (or young person) under the

Children and Young Persons Act

(state the offence as in the information) thereby committing

an offence (or a violation, as the case may be) under the

Children and Young Persons Act.

This is, therefore, to command you in Her Majesty's name forthwith

to arrest the said A.B. and to bring him before me (or another judge

for the same territorial jurisdiction) to answer to the said information

and to be dealt with according to law.

Dated this day of

A. ts 3 at

A Judge of the Juvenile Court

in and for
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FORM 5

(section 23)

Warrant where summons is disobeyed or cannot be served

CANADA

Province of

(Territorial division)

To the peace officers in the said (territorial division):

Whereas on the day of A.D., » an
information was received by » a Judge of the Juvenile
Court to the effect that, in the of ’
county (or district) of » on the day of ;A.De, s A.B. a child (or young person) under the Children and
Young Persons Act (state the offence) thereby committing an offence
(or a violation, as the case may be) against the Children and Young
Persons Act;

And whereas a summons to the said A.B. was issued commanding him,in Her Majesty's name, to appear on the day of A.D,at O'clock in the noon, at » before meto answer to the said charge and to be dealt with according to law;

And whereas it appears (x Or , )5

-his is therefore to command you, in Her Majestyts name, forthwithtc aprest the said A.B. and to bring him before me, to answer to theSui information and to be dealt with according to law,

Dated this day of A.D. 19
at , .

A Juvenile Court Judge
in and for

x that the said A.B. has failed to appear at the time and placeappointed by the said summons and it has been proved that the
Summons was duly served upon him,

that the said summons cannot be served upon the said A.3,.
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FORM 6

(section 25)

Endorsement of Warrant . ">

CANADA
‘Province of |

“(herpitorial division).

-purs suant’ bo ap plication this aay. made. before’ me, I hereby —authorize the. execution of this warrant / within the said (territorial. -
. Jurisdiction).

3.

“Dated ‘this. * Be | / day of °° a . AeDes/ 19°
at OT . BO,

zr Fides, OF the TaventTe Court
‘in and for ,

005840 -

|



. Document disclosed under the Access to Information Act

~ . .. ~ Document divulguéen vertu de la Loi sur l’accés aJ’information

=4 ta
:

YAS A

‘ Gals fo:
~ } .

: 
ne

Fn as Ors
Lo a .

aa fem The ee pgs de es; 1. ms Tey ae ey fe et
LCcltoe Te LPP eG

.

parent

relationship}

. YoungNeneh so pee ear aL et et et

—s ee eee eee eee eee
| = ae

Dated this’ °°. . / day of ASD. os

| ° at : ‘ wee me . , . . .

: ~

- —_ z jade oF the Faventie Court
meee es - in and for’

x “Insert whichever of. the following is applicable
' (a) an information has been received against the said A. 8. to the

effect. that (state the offence) thereby committing an offence
or violation under - “the Children and Young Persons: Acts

() the said A. B. is. being detained. by order of the indersigned
' <", Judge pending. trial under an: information to ‘the effect that

oo, (state the offence) -
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FORM 8

(section 27)

Notice to Friend or Relative

CANADA
Province of

(territorial division)

TO C.D. of . :

Whereas it. has been stated before me that you are the friend
(or relative) (if relative, state the relationship) of A.Be, &
child (or young person) under the Children and Young Persons Act;

This is therefore to notify you that x

And further that the said A.B. has the right to be represented
before the Court by counsel,

I do hereby inform you that you may appear before me on a
the day of A.D. 19 > at o'clock
in the noon, at ,» to attend the proceedings
to be held there and then concerning the said A.B.

Dated this - , day of A.D. 19
at

A Judge of the Juvenile Court:

in and for

_# Insert whichever of the following is applicable
(a) an information has been received against the said A.B. to the

effect that (state the offence) thereby committing an offence
or’ violation against the Children and Young Persons Acts

(>) the said A.B. is being detained by order of the undersigned
judge pending trial under an information to the effect that
(state the offence)
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FORM 9

(section 28)

Order for informal adjustment

CANADA

Province of

(territorial division)

To G.H., a probation officer for the Juvenile Court of the

county (or district) of

Whereas K.L., hereinafter called the informant, has appeared

_ before me in order to lay an information under the Children and

Young Persons Act against A.B., a child (or young person) under
the said Act;

And whereas there is evidence or belief upon which the said

information could be received;

And whereas, in the interests of justice and for the good of

A.B., it appears expedient to enquire into the advisability of

adjusting the case;

This is therefore to command you to confer with the informant,

the said A.B. and his parent, parents or guardian, or other

i:nserested persons, with a view to adjusting the case without the

laying of an informations;

And further to report to me within two months as of this date.

Dated this day of A.D. 19

at 2

A Judge of the Juvenile Court

in and for

005843
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FORM 10

(section 0)

Deposition of a Witness

CANADA

Province of

(territorial division)

These are the depositions of X.Y¥., of » and M.N.,

of » taken before me this day of

A.D. 19 9 at , in the presence and hearing of A.B.,

hereinafter called the defendant, concerning whom an information has

been received that he (state the offence),

XoY., having been duly sworn, deposes as follows: (insert
deposition as nearly as possible in words of witness),

M,N., having been duly sworn, deposes as follows:

Il certify that the depositions of X.Y., and M.N., written on the

several sheets of paper hereto annexed to which my signature is affixed,

were taken in the presence and hearing of the defendant (and signed

by them respectively, in his presence.

In witness whereof I have hereto signed my name,

A Judge of the Juvenile Court

in and for
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FORM 11

(section 1)

Warrant of committal of witness for refusing to be sworn

or to give evidence

CANADA

Provinee of

(territorial division)

To the peace officers in the (territorial division):

Whereas A.B. of » hereinafter called the defendant,
has been charged that (set out offence as in the information):

And Whereas E.F. of: » hereinafter called the witness,
attending before me to give evidence for (the prosecution or the
defence) concerning the charge against the accused (refused to be
Sworn, or, being duly sworn as a witness, refused to answer certain
questions concerning the charge that were put to him, or refused or
neglected to produce the following writings, namely, or
refused to sign his deposition) having been ordered to do so, without
offering any just excuse for such refusal or neglect;

This is therefore to command you, in Her Majesty's name, to take
the witness and convey him safely to the prison at » and
there deliver him to the keeper thereof, together with the following
precept:

I do hereby command you, the said keeper, to receive the said
witness into your custody in the said prison and safely keep him there
for the term of days, unless he sooner consents to do what
was required of him, and for so doing this is a sufficient warrant.

Dated this day of A.D.,19 ,
at |

A Judge of the Juvenile Court

in and for
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(section h2)

Conviction for contempt

CANADA

Province of .

(territorial division)

Be it remembered that on the day of

A.D. , at. in the (territorial division),
EF. of > hereinafter called the defaulter, is

convicted by me for contempt in that he did not attend before (set out

court) to give evidence on the hearing of a charge that (state fully
offence with which defendant was charged), although (duly subpoenaed

or bound by recognizance to attend to give evidence, as the case may

be) and has not shown before me any sufficient excuse for his default;

Wherefore I adjudge the defaulter for his said default, (set out
punishment as authorized and determined in accordance with seetion 2).

Dated this day of A.D.

at °

A Judge of the Juvenile Court
in and for
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(section h2)

Warrant of committal for contempt

CANADA

Province of

(territorial division)

To the peace officers in the said (territorial division) and to
the keeper of the (prison) at

. Whereas E.F. of » hereinafter called the

defaulter, was on the day of A.D. :

at _ , convicted before

for contempt in that he did not attend before —
to give evidence on the hearing of a charge that (state offence as in

the information) against A.B. of , although

(duly subpoenaed or bound by recognizance to appear and give evidence
in that behalf, as the case may be) and did not show any sufficient

excuse for his default;

And Whereas in and by the said conviction it was adjudged that the

defaulter (set out punishment adjudged);

And Whereas the defaulter has not paid the amounts adjudged to be
paid; (delete if not applicable)

This is therefore to command you, in Her Majesty's name, to take the

defaulter and convey him safely to the prison at . and

there deliver him to the keeper thereof, together with the following

precept:

I do hereby command you, the said keeper, to receive the defaulter
into your custody in the said prison and imprison him there * and for so

doing this is a sufficient warrant.

Dated this day of AD.

at e

A Judge of the Juvenile Court

in and for

x <Insert whichever of the following is applicable:
(a) for the term of
(b) for the term of unless the said sums and the costs

and charges of the committal and of conveying the defaulter to the
said prison are sooner paid, or

(c) for the term of - and for the term of {if consecutive so

state) unless the said sums and costs and charges of the committal
and of conveying the defaulter to the said prison are sooner paid.
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‘(section 52)

Order of Transfer from Juvenile Court to Ordinary Court

CANADA
Province of

(territorial division)

Be it remembered that on the day of A.D. 19 ,

A.B., being a young person under the Children and Young Persons Ast, .

was before me upon an information,to wit: (state the offence as in

the information) thereby committing an offence under the Children

and Young Persons Act;

And whereas, before a plea was taken by me, *

Therefore, I, Judge of the Juvenile Court, order that the said A.B.

be. proceeded against in the ordinary court in accordance with the

provisions of the Criminal Code; .-

And further, I request the said ordinary court to remand the said

A.B. before the Juvenile Court for disposition, if a conviction is

entered against the said A.B. by the said ordinary court.

Dated this day of A.D. 19 = ,
at °

A Judge of the Juvenile Court

in and for :

x Insert whichever of the following is applicable:

(a) the said A.B. requested to be tried by the ordinary courts

(b) the Attorney General requested that the said A.B. be tried

by the ordinary court;
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“* (seotion 53(1)(a)) > |

‘Transfer from Juvenile Court to ordinary
_Court for both trial and sentence. .

“CANADA
Province of :
(territorial division)

Whereas A. B., being a ‘young person “under the Children and” ‘Young
Persons Act, was before me upon ‘an information, to wit: “(state the~

- offence as in the information), thereby committing an offence under
the- Children. and Young Persons Act;

And whereas, at an “adjudicatory hearing upon the said information, |
notice of which was given to the parent (or guardian) of the said ~.. x
A.Be; prima facie evidence was adduced that the said A.B. has committed

_ an offence against the Children and Young Persons Act 3°

Ana Whereas a full investigation has been conducted under - my me,
supervision into -the background of the said A.B. and the cireuns tances
of. the offence;

I find. that the said A.B. is not subject to committal to: an
institution for the mentally deficient. or the mentally. ill;

T further. find: that x
t

And. Whereas. the good. ‘of the said A. B. and the interest. of the
community demand its °°: ,

: I. therefore order that the said A,B. be. proceeded against before:
- the ordinary. court’ in accordance with the’ provisions of the Criminal

‘Dated this, Do oo day. -of. ot A.D. 19 =O,

Fades of the Taventie Court:
_in and for

Fe Insert whichever of the following is ‘applicable:

_ (a) the said A. Bs is not ‘suitable for treatment in any available
institution or facility designed for the care and treatment of
young persons.

~ (bo) the safety of ‘the community requires that the young person continue
‘under’ restraint for a period longer than I would, in case of an

adjudication that the said A. B..is a young offender, be authorized
‘to order. Co ,
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(section 53(1)(b))

Transfer from Juvenile Court to

ordinary Court for trial only

CANADA as,

Province of cot ee

(territorial division)

Whereas A.B., being a young person under the Children and Young

Persons Act, was before me upon an information, to wit: (state the

offence as in the information), thereby committing an offence under --

the Children and Young Persons Act;

And Whereas, at an adjudicatory hearing upon the said information,

notice of which was given to the parent (or guardian) of the said °,
A.Be, prima facie evidence was adduced that the said A.B. has committed

an offence against the Children and Young Persons Act;

And Whereas a full investigation has been conducted under my

supervision into the background of the said A.B. and the circumstances

of the offence; ,

I find that the said A.B. is not subject to committal to an

institution for the mentally deficient or.the mentally i113

And Whereas the good of the said A.B. and the interest of the

community demand its

I therefore order that the said A.B. be proceeded against in the

ordinary court for the purpose of his trial in accordance with the

provisions of the Criminal Code.

And I further request that, if the said.A.B. is found guilty of the
above mentioned offence by the ordinary court, he be remanded by the

said ordinary court for disposition before the Juvenile Court.

Dated this day of A.D. 19

at °

A Judge of the Juvenile Court

in and for

005850
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(section 56)

Adjudication Order

CANADA

Province of

(territorial division)

Whereas on the day of > AD. 19
A.B., being a child (or young person) under the Children and Young

Persons Act, appeared before me to answer to an information, to:wit:.
(state the allegations of the information):

And Whereas *

And Whereas ##

After considering the matter, I therefore *x%

Dated this day of » AD... 19

at . .

Judge of the Juvenile Court

in and for ;

Insert whichever of the following is applicable:

% (a) the said A.B. has admitted the facts of the information

(b) the said A.B. has denied the facts of the information

wt (a) I have found the admission of the said A.B. to have been

corroborated,

(bd) I have heard the prosecutor, defendant and witnesses,

eee (a) adjudge the information to have been proved

(b) dismiss the information



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur I'accés a linformation

FORM 18

“(section 57(b))

Provisory Adjudication Order

GANADA

Province of

(Territorial division)

Wheréas I, the undersigned Judge of the Juvenile Court, have
adjudged the information to have been proved that A.B. (state the

offence or violation as in the information;

And Whereas I have heard evidence on the question of. the adjudication
to be made, and have considered the pre-disposition | report concerning

the said A.B.;3

I therefore adjourn the case for a period to expire on the
day of » A.D., 19 ,

And further, I. order that the said A.B. x

1) ete.

“ And I further order the ‘said A.B. to appear before me. on the
day of » AD. 19 » for final adjudication,

Dated this. day of - J ABD. 19),
at e ‘

Judge oF the Juvenile Court
in and for -

x include any one or more (of the conditions set out in paragraph (b)
of section 57.
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(section 57)

Final Adjudication

CANADA ; . ~

Province of

(territorial division)

Whereas *

I therefore +x

Dated this day of 3 AoD.. 19 ,y

at

Judge of the Juvenile: Court

in and for

% Insert whichever of the following is applicable,

(a) I, the undersigned Judge of the Juvenile Court, have adjudged the
-information to have been proved that A.B. (state the offence or
violation as in the information), and -
whereas I have heard evidence on the question of the adjudication
to be made and considered the pre-disposition report concerning the
said A.Be3

(b) I, the undersigned Judge of the Juvenile Court, after having
adjudged the information to have been proved that A.B. (state the
information), and after having adjourned the case and considered
the behaviour of the said A.B. thereupon;

xx Insert whichever of the following is applicable,

(a) find that the said A.B., having appeared before me, is not likely
to engage in further offences or violations, and I therefore
discharge the said A.B. absolutely.

(b) find that the evidence furnishes good grounds for believing that
the said A.B. is a child (or young person) in need of dare or super--
Vision, in that (state grounds), and therefore I dismiss the infor-
mation and order that the said A.B, be proceeded against under

' provincial legislation in that behalf.
(c) adjudge the said A.B. to be (whichever is the case)

' (i) a child offender :
(ii) a young offender

(iii) a violator
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(sections 58, 59, 60 and 61)

Order of disposition

CANADA

Province of

(territorial division)

Whereas A.B,, a child (or young person) under the Children and

Young Persons Act, has been adjudged on the day of

A,D. 19 , to be a (young offender, child offender, or violator, as

the case may be);

And Whereas I have heard evidence on the questions

I therefore order the following disposition, to wit: (state the
disposition as provided in sections 58, 59, 60 or 61 of the children
and Young Persons Act, as the case may be),

Dated this day of » A.D. 19

at e .

Judge of the Juvenile Court

in and for

005854



_(b) adjourned the case until the day of

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur Vaccés a l'information

FORM 21

(section 62)

Probation Order

CANADA

Province of

(territorial jurisdiction)

Whereas A.B., being a child (or young person) under the Children
and Young Persons Act, was before me upon an information, to wit: ;

(state the offence as in the information), thereby committing an re

offence -under . the said Children and Young Persons Act;

And Whereas I, the undersigned Judge of the Juvenile Court, on

the day of » AD. 19 > having adjudged

the information to have been proved, #

And whereas the said A.B. resides (or will shortly reside) in

the of » being my territorial jurisdiction

(or being the territorial jurisdiction of

I therefore order that the said A.B. be placed under the supervision

of E.F., a probation officer of the municipality of

(or G.H., of the municipality of » @ person designated

by me as being suitable to supervise the said A,B.), hereinafter

referred to as the probation officer, from the date of this order until

the day of » AD... 19 . (period not exceeding two years),

I further order that the said A.B. abide by the following rules:

1. To be of good behaviour;

2. To appear before me upon request so that I may vary the terms of )
this orders

3. To report in person to the probation officer at least a month,
upon a day and placé set by the probation officer, and at such other

times as may be especially required by the probation officers

h. To (insert such further conditions as the judge considers desirable,
pursuant to section 62(1)(g) of the Act; for example:

% Insert whichever of the following is applicable:

(a) adjudged the said A.B. to be

(whichever is the case)

(i) a violator

(ii) a child offender

(iii) a young offender
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' FORM 21 (Cont'd)

(a) make restitution in cash to I.J. (etc), a person

(or persons) injured by the offence, in the

following amounts:

Name and address ec ce cece resocec cece ccescaelkmt, oe eoeoeoevevoe neo &@
to be paid within months, and payable to the clerk

of this court, Box 00, s

(b) attend school regularly and be subject to the discipline of

the school, not leaving the school without the written

permission of the probation officer;

(c) work steadily or search diligently for employment, not leaving

any employment without good and sufficient reasons;

(d) be in his home not later than -o'tclock, pom., Sunday to

Thursday, and o'clock p.m., Friday and Saturday, unless he

is accompanied by a parent or legal guardian, or he has the

written permission of the probation officer;

(e) immediately inform the probation officer of any change, or
intended change, of address, and not to move from the place of

residence without express permission from the probation officer;

(f) not associate with persons designated by the Court).

And notice is hereby given that if the said A.B. fails to observe

the above conditions, he may be returned to the court to be dealt with

az the court may decide, pursuant to section 65 of the Children and

Young Persons Act.

Dated this day of » AD. 19 3

at e

Judge of the Juvenile Court

in and for

The terms and conditions of this Order have been explained to me and

I thoroughly understand them.

Signed A.Be

Witness

Taken and acknowledged before me
the day of ;

A.D. 19 , at the of

» in the

of ° Judge
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(section 6h)

Order of Discharge

CANADA

Province of

(territorial division)

Whereas I, the undersigned Judge of the Juvenile Court, have

adjudged, on the day of » AD. 19 9

A.Be, a child (or young person) under the Children and Young Persons

Act, to be a (young offender, a child offender or a violator), pursuant

to the said Act3 .

And Whereas I find that the said A.B. no longer requires the
Supervision of the Juvenile Court;

I therefore discharge the said A.B. from the supervision of the

Court.

Dated this

at

day of

Judge of the Juvenile Court
in and for

} OF
PROPERTY 

Ace

pry COUNCIL OFFI
C

- RECT
apgartient

Udagsomenl d
ca PRIVE

Cet auvrege

a ta section ¢2
puREAU DU CON

005857


