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FIRST DISCUSSION DRAFT

AN ACT RESPECTING CHILDREN AND YOUNG PERSONS

TITLE
TEXT EXPLANAT ORY NOTES
1. This Act may be cited as the Recommendation 6 states that "The
Children and Young Persons Act. title of the tJuvenile Delinquents

Act'! should be changed to fChildren
and Young Persons Act'",

This change of terminology, in the
view of the Committee; represents an
attempt to eliminate the stigma that
attached to the expression "Juvenile
Delinquents'™,

(See paragraph 88 of the Report)
NOTE :

Throughout these notes, the "Report™
referred to is The Report of the
Department of Justice Commitfee on
Juvenile Delinquency (1965), The
"committee" referred to is the
Department of Justice Committee,’
The "recommendations™ referred to
are those contained in paragraph 35
of the Report (See ch., XIV, at page
283 et seq,) The "paragraphs"
referred to are paragraphs in the

Report.

2, In this Act,

o 0CcOoCoO
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INTERPRETATION

- DEXT
"ad judication" means any
finding of a Juvenile Court
concerning whether an infor-
mation has been proved or
whether a child or young
person, -as the case may be,

is or is not a child offender,
é young offender or a
violater, and includes an
order made pursuant to

section .36 .

/.

(2),

"gd judicatory hearing" means
ény hearing to determine
whether the allegations of an
information are supported by

(a preponderapqe‘of) evidence
and whether a child or young
person should be adjudéed t§
be, as the case may be, a child
offender, a young offender, or

a violatory

Madult" means a person who is
seventeen years of age or

Iﬁoreh"

Tehild" means any boy or girl
ﬁho is ten (or twelve) years

of age or more and is under

the age of fourteen.

EXPLANATORY NOTES

The Report stated that the minimum
age should be specified as 10 or,
at most, 12, with the possibility
of a flexible or variable minimum
age, It was recommended that this
minimum age be the subject of |
discussion between . federal and
provincial governments.

o000
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INTERPRETATION

EXPLANATORY NOTES

(See recommendation 7, and also
paragraphs 111, 1l and 116),
This section, as drafted, does not
provide for flexibility, because the
recommendation for a uniform
minimum age of responsibility and
that for a variable minimum age are
in conflict,
This recommendation concerns. the
minimum age of criminal responsibil-
ity; it implies that section 12 of
the Criminal Code would have to be
amended, If it is not amended to
conform with the above minimum age,
it would operate to the effect that
children between the ages of 7 and
the new minimum age (10 or 12) would
be subject to tpe full rigors of the
adult courts, This cannot be the
intention of the Committee, and,
consequently, section 12 of the
Criﬁinal Code would require an
amendment raising the age of
criminal responsibility to whatever
minimum age is adopted bj this
sectiono
In relation to the same problem,
recommendation 8 of the Report
recommends that section 13 of the

Criminal Code should be abolished,

o 0 00
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INTERPRETAT ION

TEXT

(Cont'd)

Mohild offender! means a

child who commits an offence,

EXPLANATORY NOTES

That section provides that

"No person shall be convicted of an
offence in respect of an act or
omisgion on his part while he was
seven years of age or more, but under
the age of fourteen years, unless he
was competent to know the nature and
consequences of his conduct and to
appreciate that it was wréng."
Raising the age of criminal responsi=-
bilitj to the same level in both the
Criminal Codé and the revised Act, .
and making the new Act applicable
throughout Canada would have the
effect of bringing all juveniles,
proceeded against for offences, into
the juvenile courts,

This in bturn ‘raises the question as
to whether section 13 of the Criminal
Code would any longer be necessary.

The Committee recommended its repeal.,

See comments below concerning the
"young offender", The "child
offender'" would be treated slightly
differently from the "young offender'™:
for instance, he would not he subject
to having his case waived to the
ordinary criminal courts, and he would
be subject to a less severe disposi-
tion, as in the case of fines,

{See Paragraph 150).
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-5 -
_ INTERPRETATION
TEXT EXPLANATORY NOTES
(6) ™court of appeal' means In recommendation 60, concerning the
(a) in the Province of right of appeal, the Committee
Ontario, the Court states that "the accused should have
| of Appeal; : a direct right of appeal to the court

of appeal."
Present section 37 provides that. ths
appeal shall be to a Supfeme Court
Judge, with a further appeal to the
Court of Appeal,
In para, 275 of their report, the
members of the Committee do not
define "Court of Appeal', This
section adopts the definition that
is given by the Criminal Cods,
section 2 (9), in view of the
following comment made by the
Committees
"Adoption of the scheme we propose
would permit important questions of
law to be decided by the oh@
tribunal whose pronouncements apply
throughout the Provinece",
The court of appeal as defined by
the Criminal Code is that tribunal.
(b) in the Province of
Quebec, the Court of '
Queen's Bench, appeal

side;

(¢) in the Province of Nova
Scotia, the Appeal
Division of the Supreme

Court;

005009
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INTERPRETATION

TEXT

(6) (Cont1id)

(4)

(h)

(1)

(3)

(1)

iﬁ the Province of New
Brunswick, the Court of
Appeal, otherwise known
as the Appeal Division

of the Supreme Courtb;

in the Province of
British Columbia, the

Court of Appeal;

in the Province of Prince
Edward Island, the Supreme

Court;

in the Province of Manitoba,

the Court of Appeal;

in the Province of
Saskatchewan, the Court

of Appeal;

in the Province of Alberta,
the Appellate Division of

the Supreme Court;

in the Province of Newfound-
land, the Supreme Court,
constituted by two or more

of the judges thereof;

in the Yukon Territory, the

Court of Appeal; and

in the Northwest Territories,

the Court of Appeal.
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INTERPRETATION

TEXT
"defendant” means any child
or young person or adult
against whom proceedings are

instituted under this Act.

"disposition" means any order
éoncerning a ehild or youﬁg
person, as the case may be,
adjudged to be a child offender,
a young offender or a violator,
éursuant to paragraph (d) eof

gection 57

m or

thg judge" or "the judge
ﬁjuvanilé court judge“kﬁeanﬁ

é judge of a juvenile'cour'_bo

i juvenile court™ means any court
duly established under any pro-
vincial statute for the purpose
of dealing with children and.
&oung persons under this Act,

or specially authorized by
provincial statute, the Governor-
in-Council, or the Lieutenant-
Governor in Council to deaiiwith
children and young ﬁersons under

ghis act,

"municipélity" includes the cor-
poration of a ecity, town, village,
county, township, parish or. other
territorial or local division of

a province, the inhabitants of
which are incorporated or are
entitled to hold property collect-

ively for a public purpose,

EXPLANATORY NOTES

Akdapted from present section 2(b)

of the Juvenile Delinquents Aect,

Copied from section 2(26) of the

Criminal Code.
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INTER PRETATTON

TEXT

"offence" means any act of

commission or omission

contrary te the Criminal

Code or to any statute or.

to any provisioen of any
statute of the Parliament
of Canada or of the
Legislature of a Province
named in the Schedule,
which Schedule may bé
amended from time to time
by proclamation of the

Governor-in-Council

(a) by adding thereto any

statute or any

provision of any statute

of the Parliament of
Canada or of the
Legislature of a

Province, or

(b) Dby deleting therefrom

any statute or any

provisien of any statute

of the Parliament of
Canada or of the
Legislature of a

Province.

EXPLANATORY NOTES

The Report recommended the abolition
of the offence of delinquency, set
out in section 3(1) of the present
Act. (See recommendation 11, and
also paragraph 146),

The Report recommended distinguish=
ing between offences of greater and
lesser degrees. An offence consti-
tubting a violation of the Criminal
Code or "provisions of other federal
or provineial statutes as are from
time to time- designated by the
Governor-in-Council®™ would be con=-
sidered to be an offence of greater
degree, (See recommendation 12, and
also paragraph 149).,

Section 28(5) of the new
Interpretation Act was looked at in
drafting this definition.

By section 28(29) of the new
Interpretation Act, "province"
includes the Yukon Territory and the
Northwest Territoriis@

By section 28(18)~6f the new
Interpretation Act, "legislature"
includes the Lieutenant-Governor-in-
Council and the Legislative Assembly
of the Northwest Territories, the
Commissioner in Council of the
Yukon Territory and the Commissioner
in Council of the Northwest

Territories.

‘@000
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INTERPRETATION

TEXT
"probation officer" means
any probation officer duly
appointed under the
provisions of any provincial

statute or of this Act.

Wprosecutor” means the
Attornéy General or, where

the Attorney General does

not intervene, the person

who institutes proceedings
to which this Act applies,
and includes counsel acting

on behalf of either of them.

"territorial division" includes
any province, county, uwnion of

counties, township, city, town,

parish or other jJjudicial

division or place to which the

context applies,

EXPLANATORY NOTES

Present section 2(1)(j) of the

Juvenile Delinquents Act.,

The Committee recommended that a
Crown Attorney be in attendance

in proceedings in the juvenile
court, There was no specific
recommendation that he conduct
fheAproceedingso

(Recommendation 49). .

This definition taken from section
2(33) of the Criminal Code indi-
cates that the prosecution should
ordinarily be conducted by counsel
acting on b ehalf of the Attorney
General; the informant or his
counsel may act in default of the

Attorney General's intervention.,

This definition has been copied
from Section 2(39) of the Criminal

Code,

o oo
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INTERPRETAT ION

TEXT

"graining school" means

any reformative institution
for children or young
persons duly approved by
provincial statute or by
the Lieutenant Governor-
in-Council in any province,
and includes such -an
institution in a province
other than that in which
the committal is made, when
such institution is other-

wise available.

"young offender" means a
young person who commits an

offence.

"young person" means any
boy or girl who is fourteen
years of age or more and is

under the age of seventeen.

.

3
i

EXPLANATORY NOTES

Recommendation 75:

"The expression findustrial school!

' should be replaced by the term

ttraining schoolt!", (See also

paragraph 312).

The Report indicated that a
distinction should be made between
"offenders" on the basis of age.
The "young offender" could then be
subject to treatment somewhat
different from that accorded to ths
Wehild offender”. This would be
apparent in the disposition
provisions, and in the waiver of
jurisdiction provisions, for

example. (See paragraph 150).

The Report stated that the maximum
age should be uniform throughout
Canada and should be set at 17. 17
year olds would not, therefore,
ordinarily come under the jurisdiec-
tion of the Act,

(See recommendation 9, and also

paragraphs 132 and 136 of the Report)

@ o090
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INTERPRETATION

TEXT

"yiolation" means any

act of commission or
omission contrary to any
statute of the Parliament .
..of Canada or of.the
—Legislature of a Province
that is not included in the
Schedule, or of any by=law
of any municipality, or any

regulation or ordinance.

EXPLANATORY NOTES

As noted above, the Report rec- °
ommended distinguishing between
offences of greater and lesser
degrees, An offence other than one
as described above (under the
definition of offence) would be
considered an offence of lesser
degree. This would include any
other offence, "whether against a
federal or provincial statute, a
municipal by-law, or a regulation
or ordinance".

(See recommendation 12, and alsc

paragraph 149).
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INTERPRETATION
. TEXT EXPLANATORY NOTES
(20) '"violator" means a young A "violator'" would have committed
person or a child who an offence of a lesser degree, and
commits a violation, would not be subject to all the

means of disposition to which an
"offender" would be subject,

(See recommendation 12, and also
paragraph 149).

The Report made no mention of
distinguishing between "violators"
on an age basis, Presumably it was
thought that there was no need to

distinguish between "violators'™

under the age of 1lli, and those over
the age of 1h,

The Report did not speak of, or

recommend, the term "violator';

it simply referred to the term
"violation"., The term "violator"

is being used with some misgiving,

and will be replaced if and when

a more appropriate term can be

found.
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APPLICATION ‘
TEXT ‘ EXPLANATORY NOTES

3. (1) 'Everj child or young person See the notes opposite Section 2(12)

commits an offence who commits

an act contrary to the provisions

of the Criminal Code or to the

provisions of any statute set out.

in-the Schedule.,

(2)” évéry'child or young person See the notes opposite section 2(19)

commiés a violation Who,commits-
an adt contrary to any statute of
the Parliament of Canada or of
the Legislature of a Province
that is not included in the
schedule, or to any by-law of
any municipality, or to any

regulation or ordinance,

(3) Every child or young person
who commits an offence or a
violation shall be dealt with as

hereiﬁafter provided.

o o0
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TEXT

. Where a child or young person
has been adjudged a violator, a
child of'fender, or a young offender,
as the case may be, he shall be
dealt with not in a punitive manner,
but as a child or young person
requiring help and guidance and

proper supervision,

EXPLANATORY NOTES

This provision has been adapted
from section 3(2) of the present
Juvenile Delinquents Act, which
reads:

"Where a child is adjudged to have
committed a delinquency he shall be
dealt with, not as an offender, but
as one in a condition of delinquency
and therefore requiring help and
guidance and proper supervision.”
The gist. of this section is very
much that of the one that follows,

and may be redundant.
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CONSTRUCTION
TEXT ' EXPLANATORY NOTES
5. (1) This Act shall be liberally This provision is a slight modifica-

| construed to the end that its tion of section 38 of the present '
purpose may be carried out, Juvenile Delinquents Act, which is:
namely, that the care and custedy . "This Act shall be liberally con-
and discipline of a child or young strued to the end that its -purpose
pérson adjudged to be a violator, may be carried out, namely, that the
a child offender or a young care and custody and discipline, of
offender shall approximate as a juvenile delinquent shall approx-
nearly as may be that which o imate as nearly as may be that which
should be given by its parents, gshould be given by its parents, and
and that, as far as practicable, that as far as practicable every
every such child or young person juvenile delinquent shall be treated,
shall be treated not as a not as a criminal, but as a mis-
criminal, but as a misdirected directed and misguided child, and
and misguided child, and one one needing aid, encouragement, help
needing aid, encouragement, help and assistance., 1929, c.Lhb, s, 38,"
and assistance. It is implied in the Report that

this section should be retained.

In paragraph 191, the Committee
stateds

"We agree with the philosophy ex-
pressed in section 38 of the Act,

The difficulty has not been in the
basic philosophy of the Act but in
the failure of society to give to

the juvenile court adequate resources
with which to fulfill the aims of

that philosophy."

(2) Where the provisions of this
Act are inconsistent with the
provisions of any other Act of the
Parliament of Canada, the provisions

of this Act shall prevail,

005019
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- 16 -

LIMITATION PERIOD

TEXT EXPLANATORY NOTES
6. (1) TNo general provisions Present section 5(1) of the

providing a time limit for Juvenile Delinqguents Act re-drafted.
making a complaint or laying The Committee made no recommendation
an information in respect of on this point. The time 1limit
offences punishable on summary concerning the proceedings &gainst
conviction shall apply to any ' adults will be dealt with in the
proceedings under this Act - Part of the Act concerning adults.

against a child or young person.

| (2) The provisions of the Criminal | Present section 5(2) of the
Code prescribing a time limit for Juvenile Delinquents Act.
the commencement of prosecution for " The relevant offences are:
indictable offences apply, mutatis 157 corrupting children
mutandis, to proceedings under 18l procuring
this Act. 156 householder permitting
defilement

155 parent or guardian procuring
defilement

145 (1)(b) 1illicit sexual inter-
course with female employee

1h)y seduction under promise of

marriage,
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’ JURTSDICTION
. N TEXT EXPIANATORY NOTES
o GENERAL

o Il- SR N N O O A AN D AE Ay O I I A D D A T D O aE e

7o (i) ‘Sub ject to sections 52 and

53, & court or judge has exclusive
jurisdiction in proceedings con-
cérning any offence or violation,
alleged to have been committed. by
any child or young person, includ-
ing cases where, after the alleged
offence or violation was committed,

the young person has passed the age

of 17 years.

(2) -Notwithstanding any provision
in this Act, the juvenile court

has no jurisdictlon over any person
21 years of age or more, and has

no jﬁrisdiction to make an order
affecting any person beyond his

. twenty-first birthday.

8. Eicept where otherwise provided
in this Act, the venue for proceedings
under this Act shall be in the court
having territorial jurisdiction where
the child or young person is found,

or his place of residence; or where
the alleged offence or violation

occurred,

This section is intended to cover
the subject matter of section i in
the present Juvenile Delinquents Act.

Examples of similar provisions in

American Statutes are:- : :

Standard Juvenile Court Act (model

Act) section 83 Oregon L19.h76.

The last part of this ﬁrovision is
in accordance with recommendation
27 and paragraph 186 of the Report,
Recommendation 27 states:

"Tn no case should the juvenile
éourt have the power to make an
order affecting a young person

beyond his twenty-first birthday."

There is no provision concerning
venue in the present Juvenile
Delinquents Act, There are
sections similar to this in the
American legislation examined: for
example, Minnesota 260,121;
Illinois 2=6(1),

Section hllh(a) of the Criminal Gode
was looked at in drafting this

section,
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JURISDICTION

TEXT

WATIVER TO JUVENILE COURT FROM
A SUMMARY CONVICTION COURT

9., Where a person who is over the age
of sixteen years but under the age of
eightéen years is before a summary
convictién court pursuant te Part XXIV
of -the -Criminal Code, such court may,
on its. own motion, or on application

by theﬂcﬁowﬁ, at any time before

i‘ “
sentence, order such person to be taken

before tﬁe:juvenile court, if it appears
to such court that, having regard to the
charactgr of the person and the circum-
stances surrounding the commission of
the offence, such érder is for the good
of the person and the interest of the

community,

EXPLANATORY NOTES

This section is intended to

implement recommendation 22. It
contemplates a referral from an
ordinary court to a juvenile courd

in cases where young adults slightly
over the age limit (seventeen years
of age) are charged with "less
serious offences", Recommendation

22 refers to "appropriate cases”

without suggesting any criterion.,

Actually, the recommendation is to
adopt "some such procedure as @
means of achieving more flexibility
in dealing with offenders who ars
only slightly over the juvenile ags
otherwise provided by law,"
Paragraph 179 of the Report notes
two recommendations:

1) ™that legal provision should be
made to permit the judge or magis-
trate who is trying an offender
between the ages of sixteen and
eighteen, if he considers the
accused to be a young person who
might to his advantage be dealt with
in the juvenile court, to deal with
him acecording to the powers conferred
under the provisions of the Juvenile
Delinquents Act",

(The Archambault Commission 1938),

0ooad

005022



9, (Cont'd)

Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur 'accés a linformation

- 19 =
JURISDICTION
TEXT EXPLANATORY NOTES

2) "that a magistrate be given the
power to remit a case to the juvenile
court where the offence falls within

a class consisting of certain less

serious offences and where the

accused has no previous convictions,

and further, that the magistrate be

empowered, in his discretion, to

remit the case only on application
by the Crown which application must

be made after arraignment and before

Elea o

(Ontario Magistrates'! Association,
1962)
The Committee did not indicate which
of the approaches it favoured, stat-
ing as follows:
"Je content ourselves with recommend.-
ing that the proposals of the
Archambault Commission and of ths
Ontario Magistrates' Association
Committee be studied with a view to
adopting one, or perhaps even both,
as a means of securing more flexibil-
ity in dealing with offenders of the
age of seventeen -~ that is, those
who are the one year older than our

proposed juvenile age."
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JURISDICTION

EXPLANATORY NOTES

It is quite difficult to define what
is per se, a "less serious offence',
The criminal law distinguishes
between indictable and summary
conviction offences, This distinction
indicates, for all practical purposes,
the appreciation of Parliament of the
gravity of an offence, If is felt
that the offences that are punishable
on summary conviction are the less
serious offences referred to by the
Ontario Magistrates, However, there
are offences in the Criminal Code and
other federal statutes that can be
tried on Indictment or on summary
conviction, Iﬁ such cases, the Crown,
in ité discretion, decides how the
accused is to be prosecuted, The
election as to the procedure applic-
able depends in practice on the
circumstances of the offence.

This section adopts the criterion of
indictable versus: summary conviction
offences, The referral from the
ordinary court to the juvenile court
would apply only if the alleged
offence may be punishable on summary

conviction.

© & 00
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JURISDICTION

TEXT | EXPLANATORY NOTES

9, (Conttd) The offences are: _
S, Bl assisting deserter
56 resisting execution of process
57 offences to R.C.M.P,
67 unlawful assembly-
81 prize fight
8L, concealed weapon

85(2) possession of silencers for
firearms ‘

86 pointing firearm

87 offensive weapon at publiec
meeting : -

88(2)(3)=89-90-91 firearms
111 personating peace officer
123 advertising rewafd
158 indecent acts
159 nudity
160 causing disturbance

161(2)(3) disturbing religious
worship

162 trespassing at night
163 offensive volatile substance
16l vagrancy

175 obstructing executing of
warrant

176(2) found in

183 transporting to bawdy-houses
213 attempt to commit suicide
226 smoke screen on vehicle
239(1) venereal disease

307 fraudulently obtaining food
and lodging

308 witcheraft

315(2) indecent phone calls

6000
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JURISDICTION

EXPLANATORY NOTES

341 false employment record

3; false billing

347 opersonation at examination

356 falsely claiming royal warrant

362 unlawful use of military
uniforms

366 intimidation

367 employer refusing to employ
member of union

369 issuing trade stamps

373 mischief where damage not over
$50,00

378 false firealarm

379(2) interfering with saving of
wreck

380(1) interfering with marine
signal

383 interfering with boundary lines

386 cruelty to animals

387 cruelty to animals

388 keeping cock-pit

389 transportation of éattle

390(2) obstructing search of vessel

397 fraudulent use of slugs

399 defacing current coin

L00(2) printing likeness of bank-
note

Some offences may be prosecuted

either by indictment or sumary

conviction,

These offences are:

15l obscenity

186(3) non=support

221(1) criminal negligence

00 o0
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JURISDICTION

EXPLANATORY NOTES

221(2) hit and run

221()l) dangerous driving

222 driving while intoxicated

223 impaired driving

225(3) driving while disqualified
2265 dangerous operation of vessels
231(1) common assault

360(2) transactions public stores
316(1)(b)(ec) *threats

350 to 35l incl., trade mark offence
358 secreting wreck

363 military stores

365 breach of contract

In such cases; 1t is incumbent upon
the prosecutor to determine whether
the offence shall be prosecuted by
way of indictment or by way of
summary conviction., Where the Crown
does not determine the applicable
mode - of pfosecutiong the magistrate
does, In these offences, the Crown
would thus have a discretion whereby
it could prevent the young adult
from being referred to the juvenile

court by merely choosing to prosecute

e

him by way of indictment, Wheréifhe
Crown elects to proceed by way of
summary convietion or where the
offence is only a summary conviction
offence, the referral is up to the
summary conviction court, either
proprio motu or on application by

the Crown,
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TEXT EXPLANATORY NOTES
9. (Comt td) - The proposed section gives the

summary conviction court the power

to make an order of referral at any

time before sentence, This provision

is at variance with the proposal of
the Ontario Magistrates Association,

It is thought that the summary con-

vietion court should be given the

oppeortunity to make such order with
full knowledge of the circumstances
of the case., Under this provisionsv
the summafy conviction court may have
commenced trial and realize sometime
during the trial that the case is fit
for a juvénile court., It would then,
considering the good of the child
and the interest of the community, be
in a position to make such order,

This provision is in accordance with

the proposal of the Archambault

Commission,

It is to be noted that this section

does not comply with the Ontario

Magistrates'! recommendation in two

other respects,

(1) The discretionary power of the
court is not restricved to an
épplication by thé Crown,
Indeed, the Crown may, as noted
above, exercise its discretion
and proceed by indictment, where
there is an alterna?ive mode of

trial for t he offences listed

above, . 6006
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9. (Cont'd)

JURTSDICTION

(2)

Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur F'accés & Finformation

EXPLANATORY NOTES

There is no direction concerning
the absence of previous convic-
'tions, Such a direction exists
in present section 638 of fhe_
Criminal Code. It has been so
much criticized that its repeal
is now under consideration,
Furthermore, it would appear
that fhe inquiry that the
Summary conviction court may
conduct as to the character of
the accused should inform him as

to the advisability of a referral

order,
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SECTION 4,21(3) OF THE CRIMINAL CODE |

10. (1) Where the judge has - This sub-section is adapted ffom
adjudged the information to section 1h21(3) of the Criminal Code.
have‘been proved against a Recommendation 68 of the Report
child or young person and - states that the principle of section
such child or young person L21 of the Criminal Code should
signifies in writing before apply in relation to juveniles,
the judge his intention to See also paragraph 293 of the Report,
admit the facts concerning The offence or violation referred to
an offence or violation that he could be an offence or violation
is éileged to have committed in against a provincial statute. The
Canada. outside the province in effect of this’provision would be
which he is brought before that that a court in one province would
judgé9 if the offence is not an have jurisdiction to make an adjud-
offence mentioned in sub-section ication concerning an offence or
(2) of section li13 of the Criminal violation against a statute of
Code, and the Attorney General or another province, Of course there
Deﬁﬁ;y Attorney General of the: would be no such jurisdiction with-
province where the offence- or _ out the consent of the Attorney
éioiatien is alleged to have been General or Deputy Attorney General
committed consents, the Jjudge has of the other province,

jurisdiction to make an adjudica-
tion with respect to the alleged
offence or violation, and to make
any disposition provided for in

this Acet that he deems appropriate.
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JURISDICTION
}IEEE EXPLANATORY NOTES

SEGTION 421 A OF THE CRIMINAL CODE

10, (2) Where the judge has adjudged This sub-section is adapted from
the infeormation to have been section Lh21& of the Criminal Code.
prbved against a child or young While the Report makes no mention
person, and such child or young of this section, presumably the
person gsignifies in writing before game principle applies as to section
that judge his intention to admit 421(3).

the facts concerning an offence

or violation he is alleged to have
committed in some other place in

the province in which he is brought
before that judge, if the offence
which he is alleged to have
comﬁitted is not an offence men=
tioned in sub-section (2) of
section 413 of the Criminal Code,
the judge has jurisdiction to

make- an ad judication with respect

to the alleged offence or violation,
and to make any disposition provided
for in this Act that he deems

appropriate,
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JURISDICTION
TEXT EXPLANATORY NOTES
10, (3) No writing that is exececutbed This sub-section is copied from

by a child or young person sections L21(lL), and L21A(2) of the
pursuant to sub-section (1) or - Criminal Code,
sub-section (2) is admissible Section ,21(3) and L21A(1) are
in evidence against him in any "special jurisdiction' provisions
criminal proceedings. of the Criminal Code that have been

specifically adapted to this Act.
Other "special jurisdiction"
provisions, such as section L19
(offences committed on water, during
journeys, on aircraft, etc,),
section 1120 (offences committed on

" territorial waters), 1121(1)
(offences committed entirely within
one provinece), L21(2) (libel in a
newspaper), 22 (offences committed
in territorial divisions), L23
(offences committed not in a
province) have not been adapted to,
and included in, this Ac¢t, It is
thought that they can be referred
to as they are, and do not need to
be specifically adapted to this Act,
It is submitted that, by virtue of
Section 27 of the new Interprefam
tion Act, (Section 28 of the old
Interpretation Act) they would be
made to apply to any offence against

the laws of Canada.
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POWER OF JUDGE AND COURT

TEXT
11. Every judge in the exercise
of his jurisdiction under this Act

has all the powers of a magistrate.

EXPLANATORY NOTES

Present Section‘é(l).

The juvenile court judge is hereﬁy
given the authority of two or more
justices of the peace, Sections
2(22) and 425 of the Criminal Code.
Sub-sections (2) and (3) of present
section 6 are omitbted in this Act.
Sub-section (2) gives the Juvenile
court judge all the powers and
duties, with respect to juvenile
offenders, vested in, or imposed on
a judge, stipendiary magistrate,
justice or justices, by or under the
Prisons and Reformatories Act., Sub=-
section(3)safeguards the discretion
of the‘juvenile court judge as to
the term for which he may commit a
juvenile delinquent.

While some proviéions of the Prisons
and Reformatories Act conflict or
duplicate the provisions of the
proposed Act (for example, sections
26, 27, 28), it is submitted that no
specific reference to the Prisons
and Reforﬁatories Act should be
necessary, in view of the fact that
the proposed Act purports to deal
fully and comprehensively with the
time and place of detention of
offenders, and in view of section

5(2) of this Act.
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POWERS OF JUDGE AND COURT -
TEXT ' ‘ { ' EXPLANATORY NOTES

11. (Cont'd) : The powers of the Juvenile court
‘ judge need not be supplemented by
the Prisons and Reformafories Act,
Of course, the Prisons and Reform-
atories Act will coﬁ%inue to apply
to young offenders refefred to the

ordinary courts for both trial and

sentence,

005034




Document disclosed under the Access to information Act
Document divulgué en vertu de la Loi sur 'accés & linformation

- 31 -

POWERS - OF JUDGE AND COURT

»TEXT : EXPLANATORY NOTES
12, Every judge has the same powef Present gection 36(1) of the Juvenile
and authority .to preserve order in Delinquents Act gives the juvenile
a court over which he presides as ' A court the same powers and authority to
may be exercised by the superior preserve order in court as are
court of criminal jurisdiction of exercised bj any court in Canada,
the province during the sittings Although the present wording has
thereof. apprarently created no difficulty,

the proposed section departs from it,
adopting instead the wording of
section [j26 of the Criminal Code,

which was discussed in Re Hawkins,

1965, 53 W.W.R. 06, where it was
held by Branca, J., of the Supreme
Court of B.C. (in chambers) that
section 426 gives a magistrate,who is
not a court of record, statutory
authority to punish for contempt of
court committed in facie. Where the
provincial law creating a juvenile
court declares such court to be a
court of record, the proposed section
adds nothing to the inherent power
which such court already pocssesses

to deal with contempt in facie. On
the other hand, the proposed section
is useful in cases where a magistrate
dacts as persona designata = since
such magistrate does not then

constitute a court of record.,
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POWERS OF JUDGE AND COURT

| TEXT EXPLANATORY NOTES

i 13& (1) A court may make rules of Recommendation 52, paragraph 272,

i court not inconsistent with this This section is adapted from section
Lct or any other Act of the 142y of the Criminal Code.

Parliament of Canada concerning
matters that fall within the

ambit of this Act.

(2) Rules under sub-section (1)

may be made

(a) generally to regulate the
duties of the officers of the
court and any other matter
considered expedient to attain
the ends of justice and carry
into effect the provisions of
the law;

(b) to regulate the practice and
procedure in the court;

(¢) to formulate policy directives
concerning intake, detention,
case selection, adjustment, or
any other matter which the
court deems expedient to

regulate.

(3) ©No rule under this section

shall be in.force or valid in a

Province or territorial division
thereof unless approved by the

Attorney General of the Province.
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POWERS OF JUDGE AND COURT

TEXT

1, Every judge may enforce the

due execution of a lawful process or
order issued by him under this Act

by the means provided by the law for
enforcing the execution of the process

of other courts in like cases.

15. (1) The clerk of a court has power

ex officio to administer oaths.,

(2) The clerk of a court has
power, in the absence of a judge,
to adjourn any hearing for a.
definite period not to exceed ten
days, except where a child or
youné person is being held in
detention otherwise than by order
of a judge consequent to a

detention hearing.

(3) Where a child or young person
is brought before the Court, it is
the duty of the clerk of such
court to send, or cause to be
served, under the supervision of

a judge, all notices.as may be
required by this Act, and also to
notify the probation officer or
chief probation officer in

advance where any child is to
appear before the court for any

hearing uvnder this Act.

EXPLANAT ORY NOTES

Present section 36(2) of the
Juvenile Delinquents Act slightly

modified,

Present section 11(1),

The 10 day period is adopted from

section 11(1) of the present Act,

It is arbitrary and could be changed.

Present section 11(2) modified by
providing, in addition to the duty
concerning notice to a probation
officer, the duty concerning all

notices required by the Act,

(-2 - 4
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POWERS OF JUDGE AND COURT
TEXT ' EXPLANAT ORY NOTES
16, (1) Where an adjudicatory hearing This section is adapted from
is commenced by a judge and such section 698 of the Criminal Code,

judge dies, or is, for any reason,
unable to eontinue the hearing,
another judge for the same
territorial division may act in
the place of the judge before

whom the hearing was commenced.

(2) A judge who, pursuant to sub-

section (1), acts in the place of

a judge before whom an adjudicatory

hearing has been commenced

(a) shall, if, pursuvant to sub=-
section (1) of section 56, .
an adjudication has been made,
proceed with the case in the
manner provided by section 57,
or,

(b) shall, if no adjudication has
been made pursuant to sub-
section (1) of section 56,
commence the adjudiecatory

hearing again,

(3) Where a probation order is made
concerning a child offender, a young
offender or a violator by a judge who
thereafter dies or is, for any reason,
unable to act, another judge for the
same territorial jurisdiction may
make an order under section 63,
section 6l or section 65, as the

case may be,
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TEXT
17. TUnder no circumstances under this
Act can a court or a judge order costs

to be paid by a child or young person.

EXPLANATORY NOTES

This provision is intended to
implement the principle set out in

recommendation 70, and in paragraph

296,

Present section 22(1) of the Juvenile
Delinquents Act implies that such an
order is possible.

This section is included here in
order to make sure that the

principle is not forgotten., If the
Act is selfecontained, no mention of
it would be necessary; it would
suffice not to give the court the
power to order costs. |
Alternatively, should it be desirable
to impress the principle on the
judges, this section should be
included under the disposition part

of the Act,
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ARREST

18, (1) Anyone who arrests a child This provision is adapted from

or young person without a warrant
shall forthwith deliver that

child or young person to a peace
officer and the peace officer shall
deal with such child or young
person in the manner hereinafter

provided.,

section 138(1) of the Criminal Code.
In paragraph 211, the Committee,
referring to section L38(2) of the
Criminal Code, recommended that a
similar provision be made in this
Act. This specific point was not
dealt with expressly by the
Cormittee, It is suggested that,
for the sake of completeness, it
might be useful, since anyone may
arrest without warrant a person whom
he finds committing an indictable
offence (L3L)- . or whom he
beiieves on reasonable and probable
grounds has committed a criminal
offence and is escaping or pursued.
(436). It could be questioned
whether such power of arrest should
extend to children and young
offenders, It is submitted that
such power should be maintained
under the Act,

Indeed, a child or a young person
found committing a theft, assault,
etc,, should be liable to immediate

arrest by anybody.
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TEXT PROCEDURE-

ARREST

18. (2) A peace officer who receives
delivery of and detains a child
or young person who has been
arrested without a warrant, or
who arrests a child or young
person with or without a warrant
shall, without delay, take or
cause to be faken such child or
young person before the juvenile

court.

Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur 'accés a l'information

EXPLANATORY NOTES

This is édépteé—ffom section L38(2)
of the Criminél Code and complies
with the principle of present
section 8(1), which requires all
cases to go to the juvenile court,
The purpose of this subesection is
two=focldz

1) to provide for prompt production
of the child or young person before
the courts 2) to provide that such
production éhall be made to the
juvenile court. As noted above, it
combines the principles- set out in
section 1138(2) of the Criminal Code
and in section 8(1) of the present
Juvenile Delinquents Act, respective-
ly. Should the exprsssion "without
delay" be too demanding on the police,
the word "undue" could be added.
Recommendation 37 states that the
law should make it clear that there
is an obligation on the authorities
to bring promptly bsfore the court
young persons who are being dealt
with under federal legislatiocn

relating to juveniles.
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TEXT
19, A police officer shall bring
to the attention of the court or
judge every child or young person
Twhom he believes on reasonable and
probable grounds has committed an
offence,
i

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

This section is intended to
implement the principle set out in
paragraph 197(1) of the Report.

It is one of the principles stated
by the Committee as a means of
avoiding the "dangers of arbitrari-
hess and lack of harmony between
the goal sought by the legislator
and the practices followed in
administering the law',
(Recommendation 32)

At page 12 of the Report of the
Couchiching Conference on Justice
and the Juvenile, April 16-18, 1967,
appears the following comment:

"It was felt that Section (1) of
Paragraph 197 of the Report was
completely unworkable from an
administrative point of view as
well as being unnecessary”, |

The principle is inciuded in this
discussion draft for the purpose

of focusing attention on the issue.
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TEXT PROCEDURE
INFORMATION
20, (1) A judge may receive an

information from anyone who,
upon reasonable and probable
grounds, believes that a child
or young person has committed

an offence or a violation, and
he may issue, where he considers
that a case for so doing is made
out, a summons or warrant to
compél the child or young ﬁerson

to attend before the juvenile

court.
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EXPLANATORY NOTES
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INFORMATION
20, (2) A judge has exclusive There is no recommendation concern-
jurisdiction to receive an ing the subject matter of this sub-
information under this section. section. Present section 8(1)

indicates the court before which the
child must be taken, without mention-
ing what court may issue a summons or
a warrant, If the juvenilé court is
to perform a useful screening function,
it should have exclusive jurisdiction
over the laying of informations
against juveniles. This is a mere
extension of the principle of present
section 8(1), which requires that all
cases where a child is arrested with
or without a.warrant be taken before
the juvenile court. Present section
8(1) states further that if a child
is taken before a justice upon a
summons or under a warrant, or for
any other reason, it is the duty of
the justice to transfer the case to
the juvenile court., Impliedly, the
justice has, under present section
8(1), the power to issue a summons

or warrant. TUnder the proposed
section, the justice has no jurisdice
tion to receive an informaticin. In
other words, he has to refer to the
juvenile court the persons seeking to

lay an information, This exclusive

power of the juvenile court is
necessary in view of the recommended

e 008
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INFORMAT ION
20, (2) (cont'd)

(3) An information laid under

this section shall allege that

the éhild or young person has

committed anywhere an offence

or a violation that may be dealt

with in the province where the

juvenile court judge has juris-

diction, and that the child or

young person

(a) 1is or is believed to be,
or

(b) resides or is believed to
reside,

within the territorial juris-

diction of the judge.

(). An information that is laid
under this section may be in

Form .,2.. »

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

provisions concerning informal
adjustment, in cases where, after

a preliminary conference, it would
appear that the laying of an infor-
mation is not necessary.

(See paragraph 267).

Recommendation 53, and paragraph 258
call for a standard form of infor-
mation, This sub-section is adapted
from seetion 139 of the Criminal

Code,
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PROCEDURE

TEXT

SUMMONS TO CHILD OR YOUNG PERSON.

Contents

21, (1)

(a)

(b)

(a)

(2) A summons may be in Form .3. .

A summons shall
be directed to the child

or young personj

.set out briéfly the offence

or violation in respect of
which an ihformation»is
laid against that child or

young person;

. Pequire the "child or ybung

person to appear at a time

~

and place to bé stated
therein, and  '
state clearly‘that the child
or yoﬁng person to ﬁham the

summons is directed has the

- right to be represented by

counsel,

Document disclosed under the Access to Information Act
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EXPLANATORY NOTES

Adapted from section lL1(1l) of the

Criminal Code.
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PROCEDURE

TEXT

SUMMONS TO CHILD OR YOUNG PERSON

Service by Mail

21, (3) A summons directed to a
child or young person may be sent
by mail to that child or young

person,.

EXPLANATORY NOTES

Service by mail is not provided for
in section Llj1 of the Criminal Code;
however, this 1s now done 1in at
least some juvenile couri:s,é To
require personal service in the
first instance would put the courts
to expense and trouble, It would
probably create a personnel problem
immediately, as some courts might
not be able to cope with the extra
work,

The principle of service by

mail should be discussed,

‘O.q
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PROCEDURE

TEXT

SUMMONS TO CHILD OR YQUNG PERSON

- Personal Service

21. (L)

to whom a summons has been mailled

If a child or young person

does not appear at the time and
place stipulated in the summons
mailed to him, a second summons
may be issued by the judge, which
shall be served by a peace officer
or other person designated by the
judge, who shall deliver it
personally to the child or young
person to whom it is directed,

or, if that chilﬂ or young person
cannot'conveniently be found,
shall leave it for him at his last
or usual place of abode with some
inmate thereof who appears to be

at least seventeen years of age.

EXPLANATORY NOTES

This provision for personal service
is adapbted from section LL1(3) of
the Criminal Code, ;

In the Criminal Code, service is %o
be carried out by a peace officer.
In this draft, "or other person
designated by the judge™ has been

added, since some courts have

service made by their own employees,

®fce e
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PROCEDURE

TEXT
WARRANT
22, (1) A warrant shall
(a) name or describe the child
or young person;
(b) set out briefly the offence
. or violation in respect of
which an information is made
against that child or young
person;
and
(¢) order that the child or young
person be arrested and brought
before the judge who issued
the warrant, or another judge
for the same territorial
jurisdiction, to be dealt with

by such judge.

(2) A warrant remains in force
until it is executed, and need not
be made returnable at any particular

time.

(3) A warrant that is authorized in
this Act shall be signed by the judge
who issued it, and may be directed
(a) to a peace officer by name:

(b) to a peace officer by name and
all other peace.officers with-
in the territorial jurisdiction
of the judge; or

(¢) @generally to all peace officers
within the territorial juris-

diction of the judge.

EXPLANATORY NOTES

This provision is adapted from

section l}j2(1) of the Criminal

Code,

Adapted from Section LLj2(2) of the

Criminal Code,

This section is adapted from section

LU43 of ‘the Criminal Code,

e go e
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PRéCEDURE _
TEXT : - . EXPLANATORY NOTES
WARRANT - | | -
23. (1) A judgefmay issue a warrant Adapted from section ﬁuh of the

in Form .5. for the arrest of a : Criminal Code.
'éhilé or joung bersong‘notwith- |
standing that a summons has al-

ready been iséued:to require

thé appearance of the child or

young person.

(2) Whefe:
(2) 'service'of a éummons is
- prbved_and the child or
. young person does not
- appear, or
(b) if.aﬁpeérs that a summons
canniot be served becauée
. the.chiid or young person
is}evading sefvice,
a judge may issue’ a warrant of

arrest.
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PROCEDURE
‘ TEXT EXPLANATORY NOTES
BEXECUTION OF WARRANT
; 2. (1) A warrant may be execubted Adapted from section li}5 of the
‘ by arresting the child or young Criminal Code.

person
(a) . wherever he is found within
. the territorial jurisdiction

of the judge by whom the

warrant was issued, or

(b) wherever he is found in
Canada, in the case of a

fresh pursuit.

(2) A& warrant may be executed by
a person who is
(a) the peace officer named in

the warrant, or

(b) one of the peace officers to
whom it is directed, whether
or not the place in which
the warrant is to be executed
is within the territory for
which the person is a peace

officer.
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PROCEDURE

TEXT

ENDORSEMENT OF WARRANT

25, (1) Where a warrant for the

arrest of a child or young person
cannot be executed in accordance
with section 2, a judge within
whose jurisdiction the child or
young person is or is believed to
be shall, upon application, and
upon .proof on ocath or by affidavit
of the signature of the. judge who
issued the warrant, authorize the
execution of the warrant within
his jurisdiction by making an
endorsement, which may be in

Form .§. , upon the warrant,

(2) An endorsement that is made

upon a warrant pursuant to sub-

"section (1) is sufficient

authority to the peace officer

to whom it was originally
directed, and to all peace
officers within the territorial
Jurisdiction of the judge by whom
it was endorsed, to execubte the
warrant and to take the child or
young person before the judge

who issued the warrant.

EXPLANATORY NOTES

This provision is adapted from
section L7 of the Criminal Code,
It should cover the subjéct matter
of section 17(3) and (L) in the

present Juvenile Delinquents Act,

ceec e
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PROCEDURE
| ITEXT EXPLANATORY NOTES

NOTICE TO PARENTS

26, (1) Where a summons directed to a Section 10 of the present Juvenile
child or young person has been Delinquents Act is concerned with
issued by a judge, notice of such - notice to parents and guardians.,
summons directed to the parent The first pa:t of section 10(1) is
or guardian of such child or as follows:
young person shall be issued by "Due notice of the hearing of any
the judge who issued the summons. charge of delinquency‘shall bs

served on the parent or parents cor
the guardian of the child,c..o.”
What constitutes a "notice" or
"service"” thersof is not definedy
however, it was the opinion of the
Supreme Court of Canada in Gerald

Smith and Her Ma jesty ths Qusen

/19597 S.C.R. 638, that a letter
written by a probation officer to
the father of a c¢hild did not
constitute such notice, even though,
during telephone conversaticns
between the probation officer and
the child, the father acknowledged

having received the letter,

(2) Where a child or young
person is being detained pending
an adjudicatory hearing, notice
of such hearing, directed to the
parent or guardian of such child
or young person, chall be issued

by the judge.

occeoo
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PROCEDURE
TEXT EXPLANATORY NOTES
NOTICE TO PARENTS |
26, (3) The notice issued pursuant The Committee recommended that
to sub=sections (1) and (2) shall notice be the responsibility of
(a) be in writings the judge. (Paragraph 253).

_ The Report stated that the form of
{b) state the name of the child o
notice should be specified,

or young person concerning

’ (Recommendation 53; also paragraph

25L) .

whom an information has been
received by the judge, and
who is the subject of a
summons issued by the judge
or who is being detained
pending ah adjudicatory

hearing;

(e) Dbe directed to the parent or
guardian of the child or
young pefson who is the subject
of thef;ummons issued by the

judge; or who is being detained

pending an adjudicatory hearing:;

(d) set out briefly.the offence or
violation in respect-éf which
an information has been
received concerning such child

. or young personj

‘
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(f)
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PROCEDURE
TEXT EXPLANATORY NOTES
(Conttd)

require that one or beth
of the parents, or the
guardian, appear with the
child or young person
named in the notice-at the

time and place'stated thereing

inform the person or persons
to whom it i1s directed that
a.failure to comply with the
notice may constitute contempt

of courty

"pPower should also be given to the
Court to order the attendance of
both parents where it appears to the
Court that there is a conflict
between the parents of the child as
to the course to be followed by The
parents in relation to the child or
where, in the opinion of the Court,
the disposition of the Court would
be likely to give rise to conflict
between the parents,”

(Report of the

Couchiching Conference, p. 26)

 This provision is made pursuant to

recommendatiors 36 and S, and para-

graphs 255, 256 and 356 of the Report.

Penal sanctions agéinst parents are
considered appropriate where the
parents do not cooperate with the
court,

Section 1l of this discussion draft
provides that every judge may enforce
the due execution of a lawful process

or order issued by him under the Act,
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PROCEDURE
TEXT EXPLATATORY NOTES

261-(3) (Cont'd)
(g) have attached to it a copy
of the summons conderning

" the child or young person

with whom one or both parents,

or the guardian, are required

to appear, if a summons haé
~ been issued; and
(h) state clearly that the child
or.young person named in the
notice has the right to be

represented by counsel.

26. (L) A notice under this section

may be in Form 7,

26. (5) In lieu of personal service
in the first instance, a notice
issued under this section may be
sent bj ﬁail to the parent or

guardian to whom it is directed,

Recommendation 50 and paragraph 249
are to the effect that the notice to
parents and guardians should state

that the child is entitled to be

‘represented by counsel,

The Report recommends a standard
form of notice. Recommendation 53;

also paragraph 25)),

This provision for service by mail
is thought to be desirable to lessen

the administrative burden on the

~ juvenile courts.

005056




iri'

M rm ’
LoaLa L
[eniitiaialac)
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26, (6) Ir the parent or guardian

to whom a notice pursuant to

this section has been malled does
not appear with the child or the
young person named in the notice
at the time and place stated
therein, a second notice shall be
issued by the Judge, which shall
be served by a peace officer or
otlier person designated by the

JUdEs T who shall deliver it
personally to the parent cor
guardian to whom it is directed,
or, 1if that person cannot
conveniently'be found, shall
leave it for him at his last or
usual place of anode with éome

inmate thereof who appears to be

at least seventeen years of age.

2&, (7; ‘nere the parent or guardian
of a child or young person appears
belfore the court with the child
or young person, the judge may
dilspense witih notice under this

section.
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AAPLATATORY 1IQTIES

Adapted from Lli1(3) of the

Criminal Code,

Thils sub-section is intended to cover
those situations where a child or
young person is apprehended at night
and brought before>tbe court the next
morning.. In such cases, it is the
practice of the police or the courts
in at leéstlsome Jurisdictions to
give the parents notice by telephone,
To require written notice in such
cases would siow up the edministra-

tion of justice,

¢ 099
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_'TEXT
NOTICE TO A FRIEND OR RELATIVE

27. (1) Where the whereabouts of
the parents or guardian of a
child or young person are not
known, or where, in the opinion

- of a‘judge, notice to the
parents or guardian requiring
their attendance at court would
constitute an undue hardship,

the notice provided for in
and the judge may, in his dis-

cretion, issue a notice of a

hearing concerning a .child or

child or young person.

G G 0 N O E Ty B G G By G B BN By A G G G G O B s
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PROCEDURE

section 26 may be dispensed with,

young person directed to a friend
or relative of the child or young

person, who may appeér with such

Document disclosed under the Access to Information Act
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EXPLANAT ORY NOTES

The Committee recommended that

this sort of flexibility concerning
notice should be written into a new
Acts

(Recommendation 52, and paragraph

a5) .

e o e
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PROCEDURE
IEXT EXPLANATORY NOTES

NOTICE TO A FRIEND CR RELATIVE

27. (2) The notice issued pursuant to

sub=-section (1) shall

(a) Dbe in writings

(b) state the name of the child
or young person concerning
whom an information has been
received by the Jjudge, and
who 1s the subject of a
sumnons issued by the judge,
or who is being detained
pending an adjudicatory hearing;

(e¢) be directed to a friend or
relative of the child or young
person who is the subject of
the summons issued by the judge,
or who is being detained pending
an adjudicatory hearings

(d) set out briefly the offence or
violation in respect of which
an information has been received
concerning such child or young
persong

(e) state that the friend or relative
to whom the notice is directed
may appear with the child or
young person named in the notice
at the time and place stated

thereing

cee 0
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PROCEDURE

27, (2) (Cont'a) |
'(f) 'haVe at%acﬁed to it a.copy
of the<s§mmoné concerning
the chiid-or young ﬁersén
with whom the friend or
relative may appear, if
| such summons ﬁas been

issued; and

(g) state clearly that the child
or young person named in the
' notice has the right to be

represented by counsels

27. (3) A notice under this section

may be in Form 8o

27. (i) A noties issued under this
. section shall be sent by mail to
" the friend or relative to whom

it is directed,

. ... Document disclosed underthe Access to Information Act
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EXPLANATORY NOTES

REX X
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TEXT

INFORMAL ADJUSTMENT

28, (1) Where, under section 20, a
'judge is satisfied that there is
evidence or belief upon which an
information could reasonably be
.recelved, he may authorize a
probation officer to confer in
a preliminary conference with
the child or young person
believed to have committed an
offence or a violation, his
parents, guardian, or other
interested persons, concerning
the advisability of laying the
information, and with a view to
ad justing such cases without the

laying of an information.

EXPTLANATORY NOTES

Recommendation 58 and paragraph 269,
The Committee stated that the ~
practice of making informal adjust-
ments, which the courts have
developed without the sanction of
the law, should continue within a
limited degree and under precise
legal contrel. In paragraph 268,
arguments in favour of permitting
informal adjustment are set out,

The New York Statute is said by the
Committee to be an acceptable
solution to the problems presented
by informal adjustment., The section
here is largely inspired by section
73l of the New York Statute and by
section 3-8 of the Illinois Statute,
However, the Committee suggested
that the law should provide that
informal adjustment be permitted
only (1) v ere the police investiga-
tion indicates clearly that an
offence has been committed (2) where
the substance of the complaint is
admitted by the child and (3) where
the express consent of the parents
is obtained. 1In all cases, tﬁe
efforts to effect informal adjustment
should be limited to a period of not

more than two months,

©s 00
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INFORMAL ADJUSTMENT
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TEXT
28, (1) (Cont'd)

28, (2) Where a child or young
person is detained, the holding
of a prelimiqary conference
under this section shall not have
the effect of prolonging the
detention of such child or young
person beyond the period permitted

by section 29.

EXPLANATORY NOTES

The limitation period is implemented
in subsection(6) and conditions (2)

and (3) are implemented in subsection

(7).

The first condition is embodied, with

 modifications, in sub-section {1)g

§

it is thought that, if the judge is
satisfied that an information may be
received, this implies that an
offence has been committed. The
judge may order a preliminary
conference only in cases where an
information could be received: i.e.,
in cases where the judge.is satisfied
that the allegations of the person
seeking to lay an information ars

redsonably grounded,

¢ oc €
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INFORMAL ADJUSTMENT

TEXT ' EXPLANATORY NOTES
TNFORMAL ADJUSTMENT '

28, (3) 1In no case may the probation This subesection is copied almost ,/
officer prevent the laying of an word for word from Section 73h(b)f6%
information by any person who the New York Statute and from Section
seeks to do so under this Act, ; 3=8(3) of the Illinois Statubte. The

A " judge, of course, may exercise his
discretion in receiving an informa-
tion, under section 20, On this
subject,a strong argument could be
made that the court should have une
restricted power to authorize or
deny the laying of an informatioz.,

The point is discussed by William H,

Sheridan of the Childrenfts Bureau in
Washington, in a pamphlet entitled:

"Juvenile Court Intake™. At pages

1Lh1 to 1li, he discusses the advis-
ability of a courtts having sole
discretion in permitting or denying
a petition. At page 1ll, after
questioning the advisability of a
court!s having the power to deny a

‘ petition in civil cases concerning
adoption, etc., he goes on to say:
"Delinquency cases can be considered
in a different light, at least thoss
which involve an offenge which if
committed by an adult would be &
crime, Here the State iz usually s«
party to the action and ths role of
intake might be analogous to that of

the prosecutor in a criminal casse,

c o e 0
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INFORMAL ADJUSTMENT

TEXT . EXPLANATORY NOTES

28. (3) (Cont'd) Policy-wise empowering the court to
| deny a petition in delinquency cases

would also appear to be sound
because it can prevent petty com.
plaints, often motivated by revenge
and animosity growing out of
neighborhood differences, from
cluttering up the court. These
cases can usually be handled in
other ways, In fact, it is generally
recognized that the discretion that
is and should be vested in the police
in making referrals to court should
eliminate such cases,™ -
At pages 143 and 1ljj, when discussing
the New York Statute, which contains
a provision similar to draft sub-
section (3) opposite, Mr. Sheridan
questioned the provision for an
gbsolute right to file = petition in
delinquency cases., He wrote:
"It is interesting to note that the
recently passed Family Court Act in
New York State provides -that a pre.
liminary procedure, similar for
neglect and delinquency, may be
authorized by rule of court., It is
not mandatory and specifically
provides that the probation service
'may not prevent'! any person from

filing a petition.

ce Q9
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INFORMAL ADJUSTMENT

EXPLANATORY NOTES

It permits informal adjustments to be
made at intake but includes provisions
designed to protect the rights of the
parties in this process., IFor example,
the period is limited to two months
without leave of the judge who méy
extend this period an additional 30
days. It also provides that a person
may not be prevented from filing a
petition, nor can any person be com-
pelled to appear at any conference,
produce any papers, or visit any place.
A provision is also included which
provides that no statement made at a
preliminary conference is admissible
in an adjudicatory hearing in family
court or in a proceeding in a criminal
court prior to conviction. Thesse
provisions have already been made

part of the rules of court., The
provision for the absolute right %o
file a petition in delinquency cases
is questionable, but the other
provisions appear to be réasonable

and necessary.,"

@000
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TEXT

INFORMAL ADJUSTMENT

28,

28,

28,

28,

(L) A probation officer acting
under this section is not
authorized to compel any person

to appear at the conference,

-produce any papers, or visit any

place,

(5) ©No statement made in

relation to or during a prelim-
inary conference shall be used
or receivable in evidence at an
adjudicatory hearing or at any

trial thereafter taking place.

(6) Efforts at adjustment under
this section shall not extend

for a period of more than 2 months.,

(7) No -adjustment shall be made

under this section unless

(a) the child or young person
admits the substance of the
complaint; and

(b) the written consent of the
parents or the guardian is

obtained.

- EXPLANAT ORY NOTES

This provision is taken from section

3=8(l) of the Illinois Statubte and
from section 73L(d) of the New York
Statute., Apart from these references, i
this subsection is self explanatoryg |
to provide otherwise would give an

unjustified authority to the

probation officer,

This sub=section is adapted from
section 3-8(5) of the Illinois
Statute and from section 735 of the
New York Statute, as well as from
section 5 of the Canada Evidence Act,
This provision follows from the non-

judicial character of the conference.

This limitation period of 2 months
was recommended by the Committee in

paragraph 269, and in recommendation

58.

These two conditions precedent to an
informal adjustment were recommended
in paragraph 269 of the Report, and
in recommendation 58, It goes with-
out saying that, for the informal
adjustment to be successful, the
child or young person must cooperate,
as well as the parent or the

guardian,

ce 00

005066



Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur 'accés a linformation

- 63 -

INFORMAL ADJUSTMENT

TEXT

INFORMAL ADJUSTMENT

EXPLANATORY NOTES

28, (8) Before the expiration of the There is no recommendation on this
period mentioned in sub-sectilon point; hoﬁeverg the obligation to
- (6), the probation officer shall report the conditions of the adjust-
report in writing to the judge, ment to the judge is a means of
(a)-.the conditions of the achieving "precise legal control",
ad justment, or A negative report should not refer
(b) *the fact that no suitable to the reason why the adjustment
ad justment could be made. could not be worked out, because,
if it did, the rights of the child
to a fair trial could be negatived
by the cognizance of the Court of
pre judicial material,
28, (9) Where a person seeking to
lay an information objects to an
informal adjustment, or where a
report is made pursuant to
paragraph (b) of sub=gection (8),
the judge shall proceed in accord-
ance with section 20,
28, (10) No adjustment shall be made The principles of this provision

under this section where it appears

that .

(a) the alleged offence involves
risk of serious bodily harm, or

(b) where the alleged offender or
.violator, as the case may be,
has shown previoué anti-social
conduct, and a court appearance

Seems necessary or desirable,

are set out in paragraph 197(2)(a)

and (b) of the Report.

(-3 N ]
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INFORMAL ADJUSTMENT

TEXT

INFORMAL ADJUSTMENT

28. (11) A record shall be main--

tained by the court of all
cases where an adjustment has
been made pursuant to this

section.

EXPLANATORY NOTES

Paragraph 193(3) of the Report is

as follows:

"Records should be maintained of all
cases of informal disposition so
that if a child is brought béfore
the court the judge will be in =
position to know about the child's

prior anti-social conduct',

The principle of "informal adjustment"
or "informal dispogition® is now
contained in section 70 of the

Prisons and Reformatories Act, a

provision concerning the Province of
Ontario. This section makes it
mandatory for a court, when dealing
with an information concerning a boy
under 12, or a girl under 13, to
confer with the executive of the
children's aid society. Subsection
(2) proviaes for a conference such
as is contemplated in section 28 of
this draft. Subsection (3) provides
that, when the public interest and
the welfare of the child will be best
served thereby, the court may dispose
of the case informally, "instead of
committing the child for trial or
sentencing the child, as the ecaze

may be "

e o 0O

005068




28,

TEXT

(Cont1d)
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INFORMATL, ADJUSTMENT

EXPLANATORY NOTES

The court may then "bind" the child
to a suitable person, place the child
in a foster home, impose a fine not
exceeding ten dollars, suspend
sentence for an indefinite or
definite period, or, if the child

has been found guilty or is wilfully
wayward and unmanageable, the court
may commit the child to an industrial
school, reformatory or refuge for

girls.,

Teoe e
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TEXT

DETENTION PENDING PROCEEDINGS

29,

(1) Where a child or young
person is taken before the court,
he shall be immediately released
to the custody of his parent or
guardian, unless a probation
officer, or other person desig-
nated"by the court, is of the
bpinion that the mattepr of
detention should be referred to
a judge, or the child or young
person was arrested under a

warrant,

EXPLANATORY NOTES

Except for the principle set out in
sectioﬁ 30 of this draft, there is
no clear recommendation in the Report
on the matter of detention, The
Committee dealt with detention
facilities more than it did with the
judicial control over detention.
However, in footnote 22, at page 128,

section 17 of the Standard Juvenile

Court Act is cited with the apparent
approval of the Committee. In view
of the principles concerning deten-
tion (Recommendation 36, whichlis
embodied in section 30 of this draft),
and of the principle stated in
paragraph 197(l.) concerning the
taking of physical custody of a child
by the police, it seems that some-
thing along the lines of this section
should be enacted. The purpose of
this section is to provide a procedure
whereby the detention of a child or
young person would be investigated
without delay, with a view to order-
ing his release, unless the circum-
stances indicate that the matter
should be left to a judge, in which
case a judge would hold a detenticn
hearing, after notice thersof had
been given to the parent of the child.
(subsection 3).
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DETENT ION

29, (2) TUnless sooner released, a

child or young person shall be

brought before a judge within

2ly hours, excluding Sundays and

holidays, for a detention hearing,

to determine whether he shall be

further detained.

NOTICE TO PARENTS

29, (3) Where a child or young person

is taken before the court and is

not released under subsection (1),

his parent or guardian shall be

informed by notice in writing,

stating the reason why he was not

sooner released, and fixing a time

and place for the detention hearing.

NOTICE TO PARENTS

29. (L) A notice pursuant to sub-

section (3) shall be issued in

accordance with section 26,

mutatis mutandis.
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EXPLANAT ORY NOTES

The period provided for in sub-
section (2) is that which is
provided in section U438 of the

Criminal Code.
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DETENTION

TEXT

LIMITATTIONS ON DETENTION

30, No child or young person shall

be detained pending an adjudicétbry

hearing unless

(2)

(Db)

(c)

it 1s almost ceprtain that

he will run away pending'

‘proceedings, or

it is almost certain that he
will commit an offence
dangerous to himself or to

the community, or

he is a parole violator or

a runéway from an institution
to which he was committed by a
court, or

there is no suitable place

for the child or young person

to go if he is released,
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EXPLANATORY NOTES

Paragraphs (a), (b) and kc) of this
provision are intended to implement
the principles contained in recommen-
dation 36, and paragraph 209,

The Commiftee took these principles
as formulated by the National
Probation and Parole Association

(now the National Council on Crime
and Delinquency), of the United

States,

In the report of the Couchiching
Conference on "Justice and the
Juvenile", the limitations as set out
in paragraphs (a), (b) and (c) were
guestioned as to their adequacy.

The following 2 questions were asked:

(at page 15)

"™ (1) does it cover the child who
does not want to return home
before the court appearance?

It should
(ii) does it cover the case of a
child that the Children's Aid
Society cannot control before
he or she comes to court?®
Para. (d) is intended to cover these
situations,

o0 60
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DETENTION

TEXT

DETENTIOﬁ - NOT WITH ADULTS

31, (1) 'No child or young person,

pending'an adjudicatory hearing,
shall be detained in any county
or other gaol or other place in
which adults are or may be im-

prisoned, but shall be detained
at a detention home or shelter

used exclusively for children

or young pérsons, or under other
custody approved of by the judge
or a duly authorized officer of

the court,

(2) Everyone who contravenes this

~

section is guilty of an offence

punishable on summary conviction.

(3) This section does not apply
to a young person concerning
whom an order has been made
pursuant to paragraph (a) of sub-

section (1) of section 53.

(lt) A child or young person who
requires care away from his home,
but who does not require physical
restriction, may be given
temporary care in a foster family
home or other shelter facility

designated by the court.
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EXPLANATORY NOTES

This is adapted from present

section 13(1).,

This is adapted from present

section 13(3).
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TEXT

DETENTION - AVOIDANCE OF

31. (5) 1In order to avoid detention,
‘the promise of any trustworthy
person to be responsible for the
presence of the child or young

. person when required may be ‘{

accepted.

EXPLANATORY NOTES

This is adapted from present .zecticn
14(2), with a larger application.

Of interest is recommendation 241, at
page 268 of the Report of the Ontario
Legislature‘s Select Committee on
Youth, which is that:

"No child be plaéed in a detention
facility if it is possible to sccomm-
odate such child in either its own
home, that of a responsible relative
or an approved interested party.”
There is no mention of bail in this
draft. To support the sxclusion of
any bail provision, reference is made
to the following:

RecommendationA2u39 at page 268 of the

Report of the Ontario Legislature's

Select Committee on Youth states

that:

"Bail shouid not be a consideration
where juveniles are concerned, A
child either should or should not be
in, a detention facility. Monsy should
not be a critericn of custody for
children.”

The principle that money is irrelevant
when considering whether or not an
accused should be in custody is
supported and discussed by Professor
M.L. Friedland in a pamphlet entitled:
"Reforming the Bail System" from an

B
L -
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31. (5)

TEXT

(Conttd)
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DETENT ION

EXPLANATORY NOTES

address delivered at Kingston,
February 22, 1966, to the John Howard
Society of Kingston. See especially
pages 7, 8 and 9.

The report of the Legislative Council
(1955) concerning the Wisconsin
Children's Code was adamant in its
opposition to the use of bail, and
quoted, with approval, from the
Standard Juvenile Court Act. At page
41 of the current (1959) edition of

the Standard Juvenile Court Act

appears the following comment:

"The decision whether to hold a child
in detention or to release him should
not depend on the availability of a
bail bond. Accordingly, provisions
regarding bail for adult offenders

are not applicable to children within
the jurisdiction of the court. This
assumes, however, préper detention
facilities and procedures., In certain
situations, referred to in the section,
bail should be allowed. In such cases,
of course, the child continues within
the jurisdiction of the court.”
Section 17,6 is referred toy and is

as follows:

"Provisions regarding bail shall not
be applicable to children detained in
accordance with the provisions of

this Act, except that bail may be

ecoco
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TEXT
31. (5) (Comt'a)

31. (6) This section does not apply to
a child apparently over the age of
fourteen years who, in the opinion
of the Judge, or, in his absence,
of the sheriff, or, in the absence
of both the judge and the sheriff,
of the mayor or other chief magis-
trate of the city, town, county or
place, cannot safely be confined in
any place other than a gaol or

lock-up.

EXPLANATORY NOTES

allowed when a child who should not be
detained lives outside the territorial
jurisdiction of the court."”

At page 1487 of an article entitled

"The California Juvenile Court", con-
tained in the Stanford Law Review, May
1958, Vol, 10, No. 3, appears the
following statement:

"Release pending hearing should depend
not upon financial ability to post a
bond but upon the juvenile courttis
decision as to whether a youth should
be detalned pending a formal hearing. |
Indiscriminate use of bail might 1
deprive a seriously disturbed youth of
needed medical care and might aggravate
his problems by réturning him to an
environment which caused his troubles.
For these reasons it is recommended
that section 828 of the Welfare Code,
authorizing bail at the trial judge's

discretion, be repealed."

Present section 13(l) of the Juvenile

Delinquents Act.,

coceew
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PROCEDURE AT HEARING

other law shall be deemed to

require a judge before whom an
adjudicatory hearing is held to

be the judge by whom the information
has been received or tﬁe detention

hearing was held.

TEXT EXPLANATORY NOTES
32, (1) No hearing under this Act 695(1) of the Criminal Code adapted.
shel 1 be held unless an infor- Sections 32-l)i of this draft are
mation has been received in ~adaptations from the Criminal Code,
Form ,2, by a judge of a juvenile. - Alternatively, a reference section
court. such as section 5(1) of the present
Juvenile Delinquents Act could
provide that prosecutions and trials
’undér this Act would be governed by
the provisions of the Criminal Code
relating to summary convictions,
except when in confliect wifhispecific
provisions of this Act.
32. (2) Nothing in this Acf or any 697(1) of the Criminal Code adapted.,

[ - 4
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INFORMATION _ | " |
33, In proceedings to which this Section 696(1) of the Criminal Code,
Part applies, the information - | adapted. -

(a).

(b}

offen¢e or violation, or -

ghall be in writing and
under oath, and B

may charge more than one
may charge offences and.

violations, but where more

than one offence or

 violation is charged, each

offénce or violation shall
be set out in a separate

count. .
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TEXT

COUNTS IN AN INFORMATION

34, (1) Each count in an information

shall in general apply to a single
transaction and shall contain and

ig sufficient if it contains in

.substance a statement that the

child or young person committed
an offence or a violation therein

specified.

(2) The statement referred to in

subsection (1) may be

(a) in popular language without
technical averments or
allegations of matters that
are not essential to be

proved;

(b) in the words of the enactment
that describes the offence or

violationg

(¢) in words that are sufficient
to give the alleged offender
or violator notice of the
offence or violation with which

he is charged.,
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Sections 192 and 701(1) of the

Criminal Code,

L ]
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TEXT EXPLANATORY NOTES
3L. (3) A count shall contain

sufficient detail of the circum-

stances of the alieged offence

or violation to give to the

alleged offender or violator

reasonable information with

respect to the transaction and

to identify the same, but other-

wise the absence or insufficiency

of details does not vitiate the

count.

(L) A count may refer to any u92(5).of the Criminal Code,
éeétion, subsection, paragraph -

or sub-paragraph of the enactment

that creates, according to this

Act, the offence or violation,

and for the purpose of determining

whether a count is sufficient,

consideration shall be given to

any such reference.
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TEXT

SUFFICIENCY OF COUNTS

35, No count in an information is
insufficient by reason of the absence

of details where, in the opinion of

the court, the count otherwise fulfils
the requirements of section 3l and,
without restricting the application of
the foregoing, no count in an information
is insufficient by reason only that

(a) it does not name the person
injured or intended or attempted
to be injured;

(b) it does not name the person who
owns or has a sbecial property
or interest in property mention-
ed in the count}

(¢) it charges an intent to defraud
without naming or describing the
person whom it was intended to
defraud;

(a) it doeg not set out any writing
that is the subject of the
charge;

(e) it does not set out the words
used where words that afe
alleged to have been used are
the subject of the chargeg

(£f) it does not specify the means
by which the élleged offence

was committed;

EXPLANATORY NOTES

Section 93, Criminal Code,
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TEXT

35. (Cont'd)

(&)

(h)

it does not name or describe
with precision any person,
place or thing, or

it does not; where the

consent of a person, official
or authority is required before
proceédings may be instituted
for an offeﬁce or violation,
state that the consent has

been obtained,

pEs
=,
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TEXT | 5 - EXPLANATORY NOTES
PARTICULARS ) | o
4360' The court may,‘if'it is ' Section 701(2) of the Cfiminal Code,

satisfied that it is necessary
for a fair heéring, order that
a particular further describing
any matter relevant to the
préceédiﬁgs be furnished to the-

alleged offender or violator.

.37. No exception, exemption, proviso, 702(1) of the Criminal Code.

excuse or qualification prescribed by
law is required to be set out or
negatived, as the case may be, in an

information.,

o000
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PROCEDURE AT HEARING

TEXT o EXPLANATORY NOTES

DEFECTS AND OBJECTIONS

38. (1) Any objection to an infor- Section 70l of the Criminal Code.
mation for a defect apparent on
its face shall be taken by motion
to quash the information before
the alleged offender or violator
has éleaded9 and thereafter only
by leave of the juvenile court
before which the adjudicatory

hearing takes place,

(2) A juvenile court may, upon the

hearing of an information, amend

the information or a particular

that is furnished under section 35

to make the information or particular

conform to the evidence if there

appears to be variance between the

evidence and

(a) the allegation in the informa-
tion, or

(b) the allegation in the information
(1) as amended, or

) as it would have been if

o

(i
amended in conformlty with
any particular that has
been furnished pursuant to

section 35,

® 9 ¢ O
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PROCEDURE AT HEARING

TEXT EXPLANATORY NOTES

DEFECTS AND OBJECTIONS

38, (3) A juvenile court may, at any
“stage of the adjudicatory hearing,
amend the information as may be
necessary if it appears
(a) that the information
(i) fails to state or states
defectively anything that
is requisite to constitute
the offence or violation
(ii) does not negative an
exception that should be
negatived, or '

(iii) is in any way defective
in substance, and the
matters to be alleged in
the proposed amendment
are disclosed fy the
eviderice taken at the
hearing, or

(b) that the information is in any

way defective in form.

L N
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PROCEDURE AT HEARING

TEXT - . EXPLANATORY NOTES

DEFECTS AND OBJECTIONS

38. (4) Aivariance between the
information and the evidence
taken on the»hearing is not
material with réSpect to
(a) the time when. the offénce

or Qiolation is alleged fo
have been committed, if it
is pro&ed, where applicable,
that ﬁhe informétion Was-
laid'within the prescribed

period of limitation, or

(b) the place where tﬂe sub ject
matter of thg!proceedings
is alleged to have ariéen,-
if it is proved that it arose
within the territorial juris-
‘.diction of the juvenile court .

" that holds the hearing.
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PROCEDURE AT HEARING

TEXT EXPLANATORY NOTES -

DEFECTS AND OBJECTIONS

38. (5) The juvenile court shall,

in considering whether or not

én amendment should be made,

consider

(a) the evidence taken on the
hearing, if any,

(b) the circumstances of the
case, -

(¢) whether the defendant has
been misled or prejudiced
in his defence by a
variance, error or omission
mentioned in subsection (2)
or (3) and

(d) whether, having regard to
the merits of the case,
the pfoposed amendment can
be done without injustice

being done,

38. (6) Where in the opinion of the Section 704 of the Criminal Code.
juvenile court the defendant has |
been misied or prejudiced in his
defence by an error or omission
in the information, the juvenile

court may adjourn the hearing.

Cee o
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TEXT EXPLANAT ORY NOTES

POWERS OF JUVENILE COURT AT HEARING

39. A juvenile court judge acting Section 151 in part of the Criminal
under this Part may Code.
(a) adjourn the hearing from time
to time and change the place
--of hearing, where it appears
-..to be desirable to do so by
‘reason of the absence of a
witness, the inability of a
witness who is ill to attend

at the place where the juétice

usually sits, or for any other
suffiecient reason, but no such
ad journment shall be for more
than 8 clear days, unless the
alleged offender or violator
is not held in detentiong
(b) 4issue a warrant for the arrest
of an alleged offender or
violator
(i) who does not appear -
pursuant to service of a
summons upon him, if
service is proved, or
(ii) who does not appear at
the timé and place to
which a hearing has been
ad journed;g
(¢) regulate the course of the
hearing in any way that appears
to him to be desirable for the
proper administration of justice
and that is not inconsistént

with this Act,

600
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" TEXT EXPLANATORY NOTES

TAKING EVIDENCE OF WITNESSES

Lo, (1) When the alleged offender Section 153 of the Criminal Code -
~or violator is before a juvenile — adapted.
court holding an adjudicatory
hearing, the.juvenile court shall
- (a) hear each witness called on
the part of the prosecution
or of the defendant and who
testifies under oath to any
matter relevént to the hearing;
(b) allow cross-examination of the
witnesses;
(e) cause a record of the evidence
of each witness to be taken
(i) by a stenographer appoint-
ed by him, or in legible
writing, in the form of a

deposition in Form .,10. or,

(ii) in a province wheré-a

sound recording apparatus
is authoriged by or under
provincial legislation for

-use in civil cases, by the
type of apparatus so N
authorized and in accérdance
with the requirements of

the provincial legislation.

Qoa o
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PROCEDURE AT HEARING

TEXT EXPLANATORY NOTES

TAKING EVIDENCE OF WITNESSES

Lo,

L0,

1o.

(2) Where a deposition is
taken down in writing, the
juvenile court judge shall, in
the presence of the defendant
before asking the defendant if
he wishes to call witnesses,
(a) cause the deposition to be

.read to the witness,

" (b) cause the deposition to be

signed by the witness,
and

(c) sign the deposition himself,

(3) Where the depositions are taken
down in writing the justice may sign
(a) at the end of each deposition,
or
(b) at the end of several or of
all the depositions in a manner
that will indicate that his
signature is intended to authen-

ticate each deposition.

(It} Where the stenographer appoint-
ed to take down the evidence is not
a duly sworn court stenographer, he
shall make oath that he will truly

and faithfully report the evidence.,
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TEXT EXPLANATCRY NOTES

TAKING EVIDENCE OF WITNESSES

40. (5) Where the evidence is taken
down by a stenographer appointed
by the juvenile court judge, it
need not be read to or signed by
the witnesses, and, where the
judge, prosecutor or defendant so
request, the evidence shall be
transcribed by the stenographer
and -the transcript shall be
accompanied by
(a) an affidavit of the
stenographer that it is a
true report of the evidence,
or - |

(b) a certificate that it is a
true report of the evidence
if the stenographer is a.duly

sworn court stenographer,

40, (6) Where, in accordance with this
Aet, a record is taken in any proceed-
ings under this Act by a sound record-
ing apparatus, the record so taken
shall be deélt with and transcribed,
and the transcription certified and
used in accordance with the
provincial legislation mutatis

mutandis mentioned in subsection

(1)..

LR 2R X J

005091




Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur 'accés a linformation

- 88 -
PROCEDURE AT HEARING
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WITNESS REFUSING TO ANSWER

4L1. (1) Where a person, being present Section 457 of the Criminal Code,
at a hearing pursuant to this Act

and being required by the judge of

the juvenile court to give evidence

(a) refuses to be sworn,

(b) having been sworn, refuses
to answer the questions
that are put to him,

(¢) 'fails to produce any writings .
that he is required to produce,
or

(d) refuses to sign his deposition,
without offering a reasonable
excuse for his failure or
refusal,

the Judge may, except in the case of

a detention hearing, adjourn the

hearing and may, in any case, by

warrant in Form ,dd,, commit the
person to prison for a period not
exceeding eight clear days or for
the period during which the inquiry
is adjourned, whichever is the

lesser period.

o & s 0
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TEXT EXPLANATORY NOTES

WITNESS REFUSLNG TO ANSWER

Lhl., (2) Where a person to whom
sub-section (1) applies is
brought before the judge of
the juvenile court upon the
resumption of the adjourned
hearing and again refuses to_
do what is required from him,
the Judge may again adjourn
the hearing for a period not

"exceeding eight clear days and .
commit him to prison for the
period of adjournment or any
part .thereof, and may adjourn
the hearing and commit the
person to‘prison from time to
time until the person consents

to do what is required of him,

hl. (3) Nothing in %this section
shall be deemed to prevent the
judge of the juvenile court from
making an adjudication upon any
other sufficient evidence taken

by him.

L X X
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TEXT EXPLANATORY NOTES

ABSCONDING WITNESS

L2,

L2.

Lh2.

(1) A person who, being required Section 612, Criminal Code,
by law to attend or remain in

attendance for the purpose of

giving evidence, fails, without

lawful excuse, to attend or reﬁain

in attendance accordingly is guilty

of contempt of court,

(2) A judge of a juvenile court
may deal summarily with a person
who is guilty of contempt of court
under this section and that person
is liable to a fine of one hundred
dollars or to imprisonment for
ninety days or to both; and may be
ordered to pay the costs that are
incident to the service of any
process under this part and to his

detention, if any.

(3) A conviction under this section
may be in Form .12, and a warrant of
committalAin regpect of a conviction
under this section may be in

Form ..L3 .
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TREXT B | EXPLANAT ORY NOTES

NONuAPPEARANCE OF PROSECUTOR

| “It3. Where the defendant appears | vSection 706, Criminal Code.

for an ad judicatory hearing, and “Deféndant" is defined to include

% the prosecutor, having had‘due S a child or young person.éoncerning‘
notice, does not appear, the court: whom an information has been
may dismiss the information, or may received,

adjourn the hearing to some other
time upon such terms as it considers .

proper.

L N J
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TEXT

(1) Where the prosecutor and

defendant appear, the court

" shall proceed to hold an

Wl

ad judicatory héaring.'

(2) The defenéantrshall appear
personally, and the court may,
if it thinks fit, issue a
warra#t %niFonm L, for the
arrest of,thé defehdaﬁt, and
ad journ thefhearing to await

his appearance thereto.

- EXPLANATORY NOTES -

Section 707(1) of the Criminal

COde ®

Section 707(2), modified to make

defendant's apﬁearance mandatory,

sese
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TEXT
(1) Where the defendant appears,

the court shall

(a) explain to him the substance

of the information in simple
‘language suitable to his age
and understanding, and,

(b) inform him that, if he so
desires, he may admit the

facts of the information.

(2) No defendant shall be adjudged
to be an offender or a violator
upon an admission made pursuant to
this section, unless such admission
is corroborated to the satisfaction
of the court by independant and

admissible evidence.

EXPLANATORY NOTES

In paragraph 261 appears the
following comment:
"We recommend that the law be

clarified in regard to both the plea

procedure and t he privilege against
self-incrimination,

Paragraph (a) is taken from Rule 6-
of the Summary Jurisdiction
(Children and Young Persons) Rules

1933, at page 366 of Clarke Hall and

Morrison on Children, 7th edition.

The U.K. Rules of Court were cited
with approval by the Committee.
Paragraph 261: "The juvenile's
admission should serve not as a
legal basis for the subsequent
proceedings but only as a guide as
to how the further course of the
trial might best be arranged. The
hearing on further evidence should
not be regarded as unnecessary
merely because of'an admission of
the charge'."

(Quoted by the Committee from
remarks made by Professor Mannheim

of England).
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TEXT

5, (3) Where the defendant does not
make an admission pursuant to this
gection, the court shall proceed
with the adjudicatory hearing and
shall take the evidence of
witnesses for the prosecution and
the defendant in accordance with
the provisions of Part XV of the
Criminal Code relating to

preliminary inquiries,

EXPLANATORY NOTES

This section, providing a general
reference to the specific provisions
of the Criminal Code, 1s an alter-
native to the specific provisions

provided elsewhere in this draft,

o'e 00

005098




- 95 -

Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur 'accés a linformation

PROCEDURE AT HEARING ~

TEXT

6, No evidence other than that
which is relevant to whether or
not the defendant has committed
the alleged offence or violation
shall be receivable in evidence at
an adjudicatory hearing, except
pursuant to the provisions of

section 53,

EXPLANATORY NOTES

The kind of evidence receivables on
making a disposition should not be
before fhe judge during adjudica-
tion, since it ‘is largely hearsay.
See page 87 of "Challenge of Crime
in a Free Society" (U.S. President's
Report), and the comment following
section 21 of the Firét Tentative

Draft of the Uniform Juvenile Court

Act, -

o0 60
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TEXT | | | ' EXPLANATORY NOTES

h7. (1) 'rhe‘pfosecution shall be

conducted by a counseél appointed

by the Attorhey General, where
. the Attorney General has appointed

such counsel.

L47. (2) The defendant is entitled
to make his full answer and

defense,

!

7. (3) Subject to section ..7.8,
~every witness at a hearing in
proceedings fé which this Act
applieé shall be examined under

oath.

o ce &
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48. (1) The court shall, except in The Summary Jurisdiction

any case where the child or (éhildren and Young Persons) Rules,

young person is legally represent- U.K., 1933, section 5, subsection
‘ ed, allow his parent or guardian (1), at page 366 of Clarke Hall
? to assist him in conducting his and Morrison on Children, 7th
| defence, including the cross- edition.

examination of witnesses for the

prosecution.

18, (2) Where the parent or | U.K. Rules, section 5(2) above.
guardian cannot be found or
cannot; in the opinion of the
court, reasconably be required
to attend, the court may allow
any relation or other responsible
person to take the place of the
parent or guardian for the

purposes of this section.

oo e 0
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9, If, in any case where the child
or young person is not legally
represented or assisted in his defence
as provided by subsection (1) of
section L8, the child or young person,
instead of asking questions by way of
cross-examination, makes assertions,
the court shall then put to the
witness such questions as it thinks
necessary on behalf of the child or
young person and may for this purpose
question the child or young person in
order %o elicit any point arising out

of such assertions,

EXPLANATORY NOTES

UK. Rules - Section 9, subsection

(2), page 367 of Clarke Hall and

Morrison on Children.

In paragraph 262, the Committee
referred to this section 9 of the
English rules and recommended
"that appropriate steps be taken"
(s0s) "to provide more adequate
guidance to juvenile court judges
on matters of procedures",

This recommendation seems to be
related mostly to the right of

confrontation and cross-examination,

c 000
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TEXT

ADJOURNMENT

50, The court may, in its discretion,

" before or during any hearing, except

a detention hearing, adjourn such
hearing to a time and place to be
appointed, and stated in the presence
of thé partiés or their respective.
counsel or agents, but no suéh

ad journment shall, except with the

consent of both parties, be for

more than eight days,

-
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TEXT

WITHOUT PUBLICITY

‘51. (1) The hearings of children

and young persons shall take
place without publicity and
separately and apart from the

trials of adults.

- 100 -
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EXPLANATORY NOTES

This provision has been adapted

from sectiQn 12(1) of the present
Acts It may be redundant, and fhe
words "separately and apart from |
the trials of adults" would not be 1

appropriate if the Act covers adults

in certain circumstances.

- 3
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S T e

PRIVATE

GENERAL PUBLIC EXCLUDED

51. (2) The general public shall be
excluded from hearings under this
Act and only such persons shall
be admitted who, in the opinion
of the judge, have a direct
interest in the case or in the

work of the court.

Recommendation 118 says that,
"Members of the public should not be
permitted to attend proceedings in a
juvenile court, but the judge should
be authorized to permit any member
of the public to attend where he is
satisfied that such a person has a
bona fide reason to be present."

In paragraph 2L5, the Committee
recommended that the follpwing
persons be present: "members of the
court and necessary court personnel;
parties to the case, their counsel,
and other persons having a direct
interest in the proceedings."

These persons should be included in
the phrase "have a direct interest
in the case or in the wqfk of the
court."

The present section 2l (1) of the
Juvenile Delinquents Act provides
for the exclusion from the courtroom
of children, other than the child
witnesses, It 1s submittéd that
this provision is covered by the

new draft provision opposite, which
provides that, "only such persons
shall be admitted who, in the opinion
of the Jjudge, have a direct interest
in the case or in the work of the

court,"

o 82 @
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HEARING

EXPLANATORY NOTES

This provision conforms with current

American legislation; for example,

in section 19 of the Standard Juvenile
Court Act, appears the following:

"'he general public shall be excluded,
and ohly such persons shall be

admitted who are found by the Judge

" to have a direct interest in the case

or in the work of the court o

The California Act, section 676,
excludes the public, but then goes on
to say that the Judge may nevertheless
admit "such persons as he deems to
have a direct and legitimate interest
in the particular case or the work

of the Court,"

Section 260,155 of the Minnesota Code

is to the same effect,
See also section 18 of the First

Tentative Draft of the Uniform

Juvenile Court Act, and section

1-20(6) of the Illinois Juvenile

Court Act,.
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TEXT

EXCLUSION OF DEFENDANT

51. (3) The judge may, in his
discretion, order that a |
defendant be absent fr6m the
courtroom, where any evidence
is being given the knowiedge.
of which might be injurious to

the defendant.

- 103 -
HEARING
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A point. that should be considered

is whether or not the child or

‘parent should be excluded from the

"dispositional hearing" at the

. discretion of the judge. The

provision opposite has been drafted
for such consideration. Section

260,155 of the Minnesota Code

includes the following:

"In a delinquency proceeding, after
the child is found to be a
delinquent, the court may excuse the
presence of the child from the hear-
ing when it is in the best interests
of the child to do so, In any
proceeding the-court may temporarily
excuse the presence of the parent or
guardian of a minor from the hearing
when it is.in the best interests of
the minor to do so."

The purpose served in excluding the
child would be to prevent its hear-
ing facts relevant to the disposition
of the case, but damaging to the
child. |
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HEARING

TEXT

NEWS MEDIA -~ PRESENT

B1. (4) One rebresentatiVe of the
newspapers or other publications
or radio shall have the right to
be présent at any hearing before
a juvenile court judge, and, in
addition, in the discretion of
the judge, one or two other
representatives of the newspapers
or other publications or radio
may be present, but in no case
shall there be more than three
representatives of the newspapers
or other publications or radio
present at any hearing under this

Act,

EXPLANATORY HNOTEHE

Recommendation L7 states that
"representatives of the news media
should be permitted to attend
juvenile court hearings as of right".
In paragraph 2ljli appears the follow-
ing sentence:

"Moreover, we would also suggest
that the number of media
representatives should probably be
limited to three,"

The Committee went on to say that:
"Presumably these representatives
wouid be selected by the media them-
selves, with a final decision left
to the judge in the event of
disagreement." We think that the
method by which the representatives

of the news media are selected does

" not need to be put into the

legislation,

At the April 1967 Couchiching
Conference on Juvenile Delinquency,
in the group seminar dealing with
Mthe court", it was agreed that one
member of the news medla should be
present as of right, and that two
more might be present at the
discretion of the judge, but that
the statutory maximum should be set
at 3. This would take fhe pressure
off the judge during a sensational

trial, seco
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"Radio" is defined ih section 28(30)
 of the Aﬁew Interpretation Act to
‘mean "anj,tranémission; emission or
reception.of:signsg signals,‘writing,
images and soundszor-inteiligence of
anj nature by means‘of Hertzian |
Waves";‘ Preéumabiyrthis includes

“television, . . .
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NEWS MEDIA - Reporting of Evidence

" 51. (5) Except where expressly
prohibited by the judge,
representétives of the newspapers
or other publications or radio
shall be permitted to report the
evidence adduced at any hearing,
but in no case shall the name of
any child or young person or
witness before the court, or any
particular information serving
to identify any child or young
person before the court, be

reported,

EXPLANATORY HOTES

Recommendation |7 states ﬁhat,
"Representatives of the news media...
except Where'expressly prohibited by
the judge, should be permitted to
report the evidence adduced at the
hearing, subject to the prohibition
against identifying any child before
the court, or any child said to have
committed an offence."

The present section 12(3)-now,
prohibits the publication of the
identification of a cﬁild before the
court on a charge of delinquency.

The question of publicity is discussed
in an article entitled "Publicity and
Juvenile Court Proceedings" by
Gilbert Geis, published in the

Rocky Mountain Law Review, Vol. 30,

No. 2, February 1958, and reprinted
by the Children's Bureau, Washington.
At page 26 of the reprint, Mr. Geis
pointed out that the law should be
phrased in such a way that the infor-
mation obtained through "reportorial
investigation", e.g. from the police,
should be prohibited from being
published. He said:

"In this réspect, the New Hampshire

law nicely blankets the situation:

890
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~5i..(5)‘2(06ﬁfid)‘151 P : ; 'j“"It shall be unlawful for any news-

papers to publlsh the name or address,
or any partlcular 1nformatlon serving
'to 1dentify any Juvenlle dellnquent
e arrested Wlthout the express_ o
'permlss1on,of thexcourt “and 1t shall
be unlaﬁful fér'anj newspaper to
publlsh any of the proceedlngs of any
Juvenlle court' , -
' Ktathe'Couchlchlng Gdrférenée, in the.
r'group dlscu331ng the court, it was
ﬁrecommended that the protectlon
"galnst 1dentiflcat10n be extendedvto_.
W1tnesses, both adult ‘and child, as
a further protectlon agalnst publlclty .:

to the child before the court.

e e e

. L . . . .
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PUBLICATION OF INFORMATION OBTAINED IN ANY WAY

51, (6) It 'is unlawful to publish or
broadcast the name of any child,
ydung person, or witness appearing
befﬁre the juvenile court, or the
name of any child or young person
apprehended by the police, or any
particular information serving to
identify any child or young persoh
before the court or g prehended by

the police,

Sub-section (&) refers specifically

to reporters and to information

'gleansd during a hearing in a

juvenile court.
This sub-section is intended to

cover the wide spectrum of

"reportorial investigation" referred

to by Geis.

If proceedings against adults ére to
be included in this Act, consider-
ation‘will have to be given as to
whether adults should be protected
against publicity.

"Broadcasting" is defined by section
28(3) of the new Interpretation
Act to mean "the dissemination of
any form of radioeiectfic communica-~
tion, including radiotelegraph,
radiotelephone, the wireless trans-
mission of writing, signs, signals;
pictures and sounds of all kinds by
means of Hertzian waves, intended to
be received by the public either
directly or through the medium of
relay stations,"

Section 26(8) states:

"Where a word is defined, other parts
of speech and grammatical forms of .

the same word have corresponding

meanings.,™

G o e 9
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TuXT

(7) It is unlawful to publish
or broadcast the name of any
child or young person, or any
particular information serving

to identify any child or young

person in any criminal proceedings

involving a child or young person,

where the proceedings arise out
of an offence against, or conduct

contrary to, decency or morality.

(8) Sub-sections (6) and (7)
apply to all newspapers and
other publications published
anywhere in Canada, and to all
radio broadcasts emanating from

anywhere in Canada,

(9) Everyone who contravenes
this section is guilty of an
offénce punishable on summary

conviction.,.

EXPLANATORY NOTES

In paragraph 2,1 of the Report, the
Committee stated the following:

"Je think that the prohiﬁition
against identification of a child
should extend to any criminal |
proceedings involving a child where
the proceedings arise out of an
offence against, or conduct contrary
to, decency or morality. This
prohibition should apply whether
the proceedings are before the

juvenile court or an adult court,"

This sub-section is an expansion of
section 12(l) of the present Act,

which refers only to newspapers.

When speaking of prohibitions against
identifying children and young
persons, the Committee stétéd:

"This prohibition should be rein-
forced by an adequate penalty
provision in the Act."

(Paragraph 2il),

@00 o
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TEXT EXPLANATCRY NOTES
WATVER
52, Where a young person is before Recommendation 17.
the court upon an information The Committee endorsed the basic
alleging an offence, he, or the principle of present section 9 -
Attorney General, may, at any time that the decision on the matter of
before a plea is taken, require that waiver of Jjurisdiction should rest
he be tried by the ordinary court exclusively with the juvenile court
that would, except for the provisions (Paragraph 168). However, the
of this Act, have jurisdiction under Committee conceded that the
the law applicable to the case, and, Attorney General might, in proper
where the young person or the Attorney cases, where the interest of the
General so requires, the court has no community requireda public hearing
jurisdiction to try the young person, before the ordinary courts, require
but, in case of coﬁviction, the the trial to take place in the
ordinary court shall remand the _ ordinary courts., The Committee
young person before the court for contemplated a procedure whereby the
disposition pursuant to section Attorney General might so require,
57.. of this Act, either directly or after refusal by

the juvenile court Jjudge to walve
jurisdiction. (Paragraph 168),

On the other hand, the Committee
thought that the young person should
have the right to insist upon trial
in the ordinary courts. (Paragraph
171).

The right of the Attorney General or
the young person to require a trial
in the ordinary court would deprive
the juvenile court of its jurisdiction
over the adjudication only; the

ordinary court would be required %o

LI B 4
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WAIVER OF JURISDICTION

EXPLANATORY NOTES

remand the young person, in case of

.a conviction, before the juvenile

court for disposition.

Paragraph 169 of the Report creates a

procedural difficulty which is not

clarified in recommendation 17, where

it mentions the right of the Attorney

General to require "directly" or
after refusal. 1Indeed, the power of
the Attorney General to require
directly an ordinary trial is hard to
reconcile in practical terms with the
discretion of the court over waiver,
The inclusion in the proposed section
of the word directly would create the
difficulty of determining whether the
discrétion of the judge or the power
of the Attorney General has priority.
The juvenile court judge has a
discretionary power first, to decide
if he should order a waiver hearing,

and, second, to waive subsequent to

- the hearing.,

The mention of fhe direct power of

the Attorney General to require an
ordinary trial could be interpreted
as having the effect, where exercised,
of depriving the judge of his

discretion.

9 e 0 Q
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TEXTA' EXPLANAT ORY NOTES
52, (Cont'd) ' Under the recommendation, the right

of the Attorney General or the young
person would arise only where no

order of waiver was made by the judge.
The situation could be envisaged where
the judge decided to proceed to an
adjudicatory hearing without consider-
ing the possibility of a waiver., The
exercise; at that moment, of the right
to require, on behalf of the Attorney
‘General or the young person, an
ordinary trial would invite the judge
to exercise his discretion on waiver,
i,e., waiver for trial and sentence,
Should the judge decide not to waive,
then the application of the proposed
section would automatically operate

a transfer of jurisdiction over trial
only.,

This section does not reflect
entirely the recommendation of the
Committee, 1Instead of providing for
the right of the Attorney General or
defendant to be exercised at any

time aftef the judge has decided not
to waive, it provides for this right
to be exercised at the arraignment,
befére a plea is taken. It 1s felt
that this provision is more reali<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>