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As you will recall from previous memoranda request~
ding inatructionsa on the positions to be taken by the Canadian
delegetion to the Vienna Law of Treaties Conference, we have
been particularly concerned to ensure that effective proce-
dures are agreed to for the compulsory settlement of disputes
by weans of third party adjudication. Because of the opposi-
tion by the Eastern European and a eubsatantial number of
Africana and Asians to conpulaory eottlement procedures, it
hasnot thue far been possible to achieve the necessary 2/3
agreezent on a settlesent formula. The Afro-Asian group has,
however, now proposed a compromise forsila, and our delega~
tion haa telephone late thie afternoon for instructions by
tomorrow morning en the proposal.

The clements of the pete combine the throe

ajor political iasuss raised the conference, naselyt
| the peaceful settlement probless (b) the right to terainate

or ‘@uapend treaties on the basia of provisions contained in
Part V of the treaty; and (¢) the all-sthtes problem; (essen-
tially the East German question, in the context of the Law of
Treaties conference). In brief, the proposal is en fellows: -
(1) provide for compulsory adjudication by the International
Court of Justice disputes concerning the application of ~~

Articles 50 and 61 of the Convention, which together provide
that a treaty is void if £h conflicts with pereaptory nornas
of general international law; (2) provides for compulsory
conciliation of disputes arising out of the other Part V
provisions, (auch as lack of authority to express state con-
eent, error in a treaty, fraud, corruption of a representa~ _
tive, cohortion of a representative, cohortion of a state by
the threat or use of force, supervening possibility of per~
formance, and fundamental change of circumstances), leaving
atates, ultimately, in a position to decide their ow rights
in the event of failure of conciliating proceedings; (3) the
peasage by the Conference of a resolution in declaration form
drawing to the attention of the General Asserbly the provision
enbodied in the final atcession clause of the draft convention
{already agreed to) of the possibility of inviting states other
than mexzbers of the U.N. and of the apecialized agencies to
accede te the Law of Treaties Conyertions and (4) the whole of
the provisions of the convention to be applicable to future
treaties but not te have retro-active app deation. (This
element is aot stated as part of the peckage, but since a
decision hea already been reached on this question, at da, in
effect, part of the. package.)

t
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the Western group ia apperently somewhat divided
on the desirability or otherwise of accepting the package.
Both the U.S. and the U.K., however, are prepared te vote
for the conpromine and, assuning it ia succesafvl, to vote
in favour of the Convention as a whole, instead of absteine
ing on it, as has been their intention * (and Canadets), as
they would do if no solution ia resched on the peacefal
settliexent problem, fhe major concern of the Western group
is that the convention contains so aany new or contentious
provisions whereby 4 atate could opt out of ite treaty
conmiteents, it beoomes exsential for the future stability
of treaty relations (and, hence, international law itself,
which ia so such based on multilateral treaties) to make
adequate provision for third party adjudication of disputes

concerning the termination, suspension or interpretation of
treaties on the basie of these new or contentions provisions.
The provi aL01 a or er, and

are artioles =. Lerr ; : a: :
that the provisions of the treaty wilt not have retrooctive
effect, the U.S.A, and the U.K. have sonciuded that they oem
live with the Convention so long as it provides for
adjudication by the International Court of Justice of d:
concerning Articles 50 and 61, and compulsory concilietion,
(the results of which are not binding on the disaputants) in
the caso of disputes arising out of other articles of the
convention. It is not yet known whother the majority of the
Weatern group will take the sawe position os the §.S.A. end

the U.K. The French, in particular, have attached considerable
importance to the two key provisionea in question, and it seens

likely that they should adopt a position siniiar to that of
the U.5.As and the U.K.

With respect to the "all states" provision, it
dees not present any apecial difficulty to the Western group.
Weat Germany, while not prepared to vote for the proposed

declaration will not oppose it, but will abstain. Presumably

the rest of the Western group will either vote for it like the
U.S. and U.K., or abstain on it, like the West Germans.

the Eastern Europeans evidentiy consider that the

proposed * @ contains littic for them, ead they are
therefore nat. only prepared to vote againat the package but
ase eotively opposing it, and, in the words of Mr. Wershof

Sattempting to wreek ros the Africans and Asiana are not
isiy behind the proposal, but evidently a sufficient

number of then are willing to support at thet it seems likely
to succeed if theWest agrees to it. (Tt ia of interest that
the proposal bas been put forward by Elias of Nigeria, who is
the chairman of the Committee of theuhele, and by Khrishna Rac,
the indian Legal Adviser).
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in my view, the proposed compromise, while by no
moang wholly satiefactory, le one we can live with, the
aeres0 becauge the alternative ie a Convention with no
conpuleory settierent. provisions, with the result that Canada
and a large number of weatern atates aight have to refuse to
watify or accede to this important Convention. The question
arises, however, whether the Canadian delegetion should vete
for the package (and the convention as a whole, when the
question arises) or abstain or vote in favour of the package
preposal, and sbatein on the convention as a whole on the
grounds that the package is inadequate, I consider that
given the long and contentious history of the peaceful settle-
ment problem, the "ali satetes” question, and the Part Vv
provisions, it might be misconstrued if Canada and other
Western states dtain the nocesgsary support of the conference
te the enge of the compromise proposal by supporting it
and then do not support the convention as « whole, Ina these
cireunstances I consider that we should not only support the
package proposal but, assuming that oither the §.S. or the
Ue. ia prepared to do likewlac, vete for the the convention
ae @ whole (hearing in mind, of course, that such a vote
does not commit Canada to ratification of the convention if,
on voflection, fer any reason we do not consider ratificetion

i am attaching for your signature, if you agree a
telegram to our delegation in Vienne inatructing along the
lines set ont above.

wa GADIEUE

| M,C.
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| OTTAWA, May 20, 1969

CONFIDENTIAL

MEMORANDUM FOR THE MINISTER

U.N. Draft |\Convention on Law of Treaties:

Settlement of Disputes

As youjwill recall from previous memoranda request-

ing instructions on the positions to be taken by the Canadian

delegation to the Vienna Law of Treaties Conference, we have

been particularly concerned to ensure that effective. proce-
dures are agreed|to for the compulsory settlement of disputes
by means of third party adjudication. Because of the opposi-

tion by the Eastern European and a substantial number of °
Africans and Asians to compulsory settlement procedures, it

has not thus far |been possible to achieve the necessary 2/3
agreement on a settlement formula. The Afroe-Asian group ‘has,

however, now proposed a compromise formula, and our delega-
tion has telephone late this afternoon for instructions by
tomorrow nornangon the proposal.

The elements of the proposal combine the three

or political issues raised by the conference, namely:

(2) the peaceful | settlement problem; (b) the right to terminate
2 suspend treaties on the basis of provisions contained in
Part V of the treaty; and (c) the ali-states problem; fessen-
tially the East German question, in the context of the Law of
Treaties conference). In brief, the proposal is as follows:
(1) provides for compulsory adjudication by the International
Court of Justice disputes concerning the application of

Articles 50 and 61 of the Convention, which together provide
that a treaty is! void if it conflicts with peremptory norms

of general international law; (2) provides for compulsory
conciliation of disputes arising out of the other Part V
provisions, (such as Lack of authority to express state con-
sent, error in al treaty, fraud, corruption of a representa-
tive, co:.ercion of a representative, co, ercion of a state by
the threat or use of force, supervenin ossibility of per-
formance, and fundamental change of circumstances), leaving
states, ultimately, in a position to decide their own rights
in the event of failure of conciliation proceedings; (3) the
passage by the Conference of a resolution in declaration form
drawing to the attention of the General Assembly the provision
embodied in the final accession clause of the draft convention
(already agreed to) of the possibility of inviting states other
than members of the U.N. and of the specialized agencies to

accede to the Law of Treaties Convention; and (4) the whole of
the provisions of the convention to be applicable to future
treaties but not! to have retro-active application. (This
element is not stated as part of the package, but since a

decision has already been reached on this question, it is, in
effect, part of phe package. )

XO. 7; (ad) dul 2/2
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The Western group is apparently somewhat divided
on the desirability or otherwise of accepting the package.

Both the U.S. and the U.K., however, are prepared to vote
for the compromise and, assuming it is successful, to vote

in favour of the Convention as a whole, instead of abstain-

ing on it, as has been their intention (and Canadats), as
they would do if no solution is reached on the peaceful

settlement problem. The major concern of the Western group

is that the convention contains so many new or contentious
provisions whereby a state could opt out of its treaty

commitments, it becomes essential for the future stability

of treaty relations (and, hence, international law itself,
which is so much based on multilateral treaties) to make
adequate provision for third party adjudication of disputes

concerning the termination, suspension or interpretation of

treaties on the basis of these new or contentious provisions.
The provisions with the least legal content, however, and
hence the most potentially subjective in their application
are Articles 50 and 61, referred to above. Given the fact
that the provisions of the treaty will not have retroactive
effect, the U.S.A. and the U.K. have-concluded that they can
live with the Convention so long as it provides for compulsory
adjudication by the International Court of Justice of disputes
concerning Articles 50 and 61, and compulsory conciliation,
(the results of which are not binding on the disputants) in
the case of disputes arising out of other articles of the
convention. It is not yet known whether the majority of the
Western group will take the same position as the U.S.A. and
the U.K. The French, in particular, have attached considerable
importance to the two key provisions in question, and it seems

likely that they |should adopt a position similar to that of

the U.S.A. and the U.K,

| -

With respect to the "all states" provision, it

does not present ‘any special difficulty to the Western group.

West Germany, while not prepared to vote for the proposed

declaration will ‘not oppose it, but will abstain. Presumably

the rest of the Western group will either vote for it like the

U.S. and U.K., or abstain on it, like the West Germans.

The Eastern Europeans evidently consider that the

proposed "package" contains little for them, and they are

therefore not only prepared to vote against the package but

are actively opposing it, and, in the words of Mr. Wershof

Nattempting to wreck it", The Africans and Asians are not

unanimously behind the proposal, but evidently a sufficient

number of them are willing to support it that it seems likely

to succeed if theWest agrees to it. (It is of interest that
the proposal has |been put forward by Elias of Nigeria, who is

the chairman of the Committee of theWhole, and by Khrishna Rao,

the Indian Legal Adviser).

20/3
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‘y In my view, the proposed compromise, while by no
means wholly satisfactory, is one we can live with, the

moreso because the alternative is a Convention with no
compulsory settlement provisions, with the result that Canada
and a large number of western states might have to refuse to

ratify or accede to this important Convention. The question
arises, however, whether the Canadian delegation should vote

for the package (and the convention as a whole, when the >

question arises) or abstain or vote in favour of the package

proposal, and abstain on the convention as a whole on the

grounds that the package is inadequate. I consider that

given the long and contentious history .of the peaceful settle-

ment problem, the tall states" question, and the Part V
provisions, it might be misconstrued if Canada and other

Western states dtiain the necessary support of the conference
to the passage of the compromise proposal by supporting it

and then do not support the convention as a whole. In these
circumstances I consider that we should not only support the
package proposal but, assuming that either the U.S. or the
U.K. is prepared to do likewise, vote for the the convention

as a whole (bearing in mind, of course, that such a vote
does not commit Canada to ratification of the convention if,
on reflection, for any reason we do not consider ratification
desirable.)

I am attaching for your signature, if youn agree a

telegram to our delegation in Vienna instructing along the

lines set out above.

i

1

MO |
M.C e
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ART SGC JUS COGENS) TEXT IN A / CONF, 39/13/ ADD. ia WAS ADOPTED BTC CDA,
US A) -8 (FRANCE) -120CUK).. |

ART 51 (TERMINATION a IN &/ CONF.39/13/ADDe11 WAS ADOP-
TED 105-0-0, | a

ART S2CREDUCTION IN NUMBER OF PARTIES)TEXT IN A/CONF.39/13/ ADD.11

WAS ADOPTED 185-6-8. |

oe ek
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ART 5 3CDENUNCTATION OF

TRAN AMENDMENT TO PARALCEDIN

USA, UK, FRANCE) -43)TO OBTAIN

R SSPARATE VOTEREQUEST FO ON

WITHpRay MN. TEXT OF ART IN &/C

UK) -0-6( FRANCE).

TREY
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WITH NOS NO. DEWUNC ATION PROVISION)&T

{YY CONF.3S/ L. 35 FAILED C31- “23 CDA,
~NECASSARY TWO THIRDS JORITY. AUS TRALIAN

PARA 1(3) WAS IBJECTED To BY cuBA “AND

ONF.S9/134D2.11 WAS ADOPTED 95(CDA, USA,

ART 54 (SUSPE -NSTON SY CONSENT) HUNGARIAN AMEAD: CENT &/CONF. 33/L.33

DESIGNED TO BRING ART 54 INTO AARMONY WITH ART 51 YAS ADOPTED S6CCDA

USA, FRANCE) -4C UKLAWOATEXT OF

- Wu Bi=

13/ ADD. 11 WAS) ‘ADOPTE Di

ART SSC TERMINATION OR

WCONF.39/13/ ADD. 11 WAS

ART 57( TER“INATION OR SU

MENDY ENT IN #/ CONFL39/ L. 29

PARAL OF AMENDMENT, 7

~~OR IN PART

PARA 1 OF AMENDMENT TO A

AS A GROUND UNQUOTE FAIL

_NECESS SARY MAJORITY.PARA 2 OF

OF ART, WAS ADOPTED 4S5(CDA, USA

AMENDMENT IN b/ CONF.39/L. 31

ART 57 AS THUS AMENDED

ee

SPENSTION

WAS

ED 42C CDA, UK, F

AS

WAS ADOPT

ART in W/ CONF. 3S/13/ BOUL 1 AS THUS AlEA-

ONLY) TAT In SACONF.3S/

AS & CONSEQUENCE

VOTED Il2 PON

hy UX, FRANCE) -

TO. PARA 2CA)FORSULA QUOTE INVOKE The “BREACH

RANC 2) -24CUSA)-32 TQ OBTAIN

UK AMENDSENT, HICH AFFECTS PARA 2CC) -

Ay UK p FRANCE) ~17-S4. PaAINCIPLE IN SWISS

oOADOPTED 27C CDS, USA, UK, FHALCE) -S-S

O 38 CODA, UoA, FRAwC 2) -2-7 CUR) AND
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REFERRED BACK TO DC.

ART 58( SUP? ZRVENING IMP OSSTBILITY) TEXT Ik’ A/ CONF.39/13/ ADD. 11 WAS

ADOPTED 99- EAD.

ART 59CFUNDAMENTAL CHANGE: OF CIRCUISTANCIS) TEXT. 1M £/ CONF. 38/1 3/7

ADD. 12 WAS A \DOPTED 93( CDA, USA, FxasS2)-3-9C uA).

uA SaaVE iART SGCSEVERENCE OF DIPLO OR CONSULAK RELATI WS) TEAT Is 9 CONE.39/

13/ADD.12 WAS ADOPTED 193-B-¢. |

ARTSICNEW RULE OF Jus COSENS)CHILEAN AMEWOMENT IA / COWF 6 39/ Le 34/.

CORR.1 WAS WITHDRAWN. ON ROLL CALL VOTE TEAT If #/COwF.39/13/ADD.i2

Mis, #pOPrED 84 CDA, USA) -8-16C UK). |

TLEMENT OF DISPUTES) DETAILED REPOR-} oO JAR 2 AND 62 =ISCSE ON CONS ID-T

ERATION OF THESE @RTICLES APPEARS. IN OURTEL 429 LAYIS. TEXT OF ART 62eS

wy Cy ND tu ed wAPPEARING IN. AY CONF.39/13/ ADD.13 WAS ADOPTED 166-8-2. AR
Ae RTT,

FAILED 62-37-12 ‘TO OBTAIN NECESS SARY MAJORITY.
caren pas nerenatrronn

“es ema trn

ART 63CINSTRUNENTS DECLARING INVALIDITY, STO) VERSION OF ART 83

“APPEARING IN FRG AMENDMENT CONF. 39/1438 WAS ADOPTED 68¢(CDA)-1-29

(USA, UK, FRANCE). 7

ART SACREVOCATION OF NOTIFICATIONS) TEXT IN £/COWFL39/13 ADDL WAS

ADOPTED 94-9-8( CDA, USA, UK, FRANCS).
ART SSCCONSZQUENCES OF INVALIDITY) TEXT IN 2/COwF.39/13/ADD.14 WAS

ADOPTED 95-1-1. .

- ART S6C CONSEQUENCES OF TERUINATION) TE EXT IN A/CONF.S9/13/A0D.14 WAS

ART 67C CONSEQUENCES OF INVALIDITY-JUS COGENS) TEXT IN A/ CONF. 39/13/

“ADD. 14 YAS ADOPTED 87 1 CDA, US AD ~ SCP RANCE) “120 HAD.
eeeA Pe re 003763
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WwART 68(CONSEQUENCES: OF SUSPENSION) TIXT IN: s/COMF.S 9/13/ ADDL HAS

ADOPTED 162-1-1. | | | a

ART 69CSTATE SUCCESSION, STATE RESPOM SIBILITY, HOSTILITIES) TEXT In’

&/ CONF. 39/13/ ADD. 14, WAS, ADOPTED 1vd-2-3 |

ART 69 sis CDIPLA snd DOUSULAR,RELATIONSD? EXT In &/CORF.39/13/°
ADD.14 WAS ADOPTED 68CCDA,USA, Uk, FRANCE). 271d |

“ART 74 AGRESSOR STA TE) TEXT IN 6/CONF.39/13/ ADD.14 WAS ADOPTED 190-

5-4.

ART 71(DEPOSITARIES) TEXT IN ¢/COWF,39/13/ADD.15. WAS ADOPTED 105-0-B

| ORT T2CFUNOTIOUS OF DEPOSITARIES) TEXT IN #/COUF.39/18/ADD.15 WAS ADO-

PTED 9-2-9, VE WADE. BRIEF =XPLAWATION OF VOTE REFERING TO QUESTION

ECORD OF FIRST SESSION, —tPUT BY CDN DEL AT 77TH MT@ OF C¥C OFFICIAL. A

P 466, PARA 26), 10 REPLY GIVEN BY EXPERT CONSULTANT( SIR HUMPEREY WAL-

DOCK) AT 78TH MTG (OFFICIAL RECORDS, P 467, PARA 56) OND TO STATEMENT

BY REP OF UN SECG GENCSTAVROPOULOS) DAT S3RD XNTCC OFFICIAL RECORD, PP 492-3

so Ct&“U AS5S5-5S) AS BASIS UPON wHICH ME SUPPORTED ART 72.

ART 73(NOTIFICATIO ols AND COMMUN IC ATIONS) TEXT IN /CONF.39/13/ AOD15

WAS ‘ADOPTED 104-8-2. | | ae | |
ART TACCORRECTION OF ERRORS) TEXT IN b/ COUF.29/13/ ADD.L9 WAS “ADOPT:

ED.195-G-0. oo | ee -

ART 73( REGISTRATION AND PUBLICATION) TEXT IW #/CONFS39/13/ ADDIS

WAS ABOPTED 195-9-0. “ - oe - a _ a -
ART 2CuSE OF. TERMS) OURTEL 374, MAYS REF ERS. BELGIAN AMEN DNENT

ly CONF.39/ Le8, YHICH HAD BEEN REFER RRED TO DC WITHOUT VOTE, WAS: NOT/NOT:

Co ol

eoedD
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ADOPTED .3Y D . TEXT If. / CONF.39/13 WAS ADOPTED S4-8~3.

J

G 4RECONSIDERATION OF ARTS REFERRED BY PLENARY TO. DC: TEATS OF ARTS 3b

AND 32CQURTEL 498 EAY12 REFERS) APPEARING IN MCONF.39/17 WERE AD-

OPTED WITEKOUT VOTE, 7 .
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s

TO EX TEROTT 431 IMMED
So /

REF OURTEL 429 MAYI6

LAW OF TREATIES-PART V AND QUESTION OF VOTING APPROVAL OF CONVENTION

AS A WHOLE

(FOR ACTION IN LEGAL DIV TODAY, TM ON) a

ALTHOUGH SONE COMPROMISE SOLUTIONS TO DISPUTES SETTLEMENT PROBLEN

ARE BEING DISCUSSED IT IS LIKELY THAT NOTHING WILL EMERGE, WE WILL

THEN BE FACED EITHER TOMORROW OR WED LATEST WITH VOTE oN APPROVAL OF

CONVENTION AS A WHOLE. |

2. ASSUMING NO/NO ACCEPTABLE COMPROMISE, UK DEL HAS ASKED LDN FOR AUT-

HORITY EITHER TO ABSTAIN OR POSSIBLY VOTE AGAINST CONVENTION AS WHOLE

USA DEL THINKS IT WILL ABSTAIN, OTHER WEO DELS ARE LIKELY TO SPLIT ON

THIS BUT WE WILL NOT/NOT KNOW FOR A WHILE, KEARNEYC USA) SAYS SOME UN~

IDENTIFIED WEO DELS ARE EVEN TALKING OF TRYING TO DEFEAT ADOPTION

OF CONVENTION aS A WHOLE BY GATHERING A BLOCKING THIRD OF NEGATIVE

VOTES, I THINK THIS WOULD BE VERY FOOLISH AND KEARNEY DOES NOT/NOT |

FAVOUR IT. .

3. IN VIEW OF CDN STATEMENT LAST. YEAR AND THIS SESSION THAT PART V

NOW/ NOT SATISFACTORY WITHOUT THIRD-PARTY SETTLEMENT CLAUSEC AND ASSUM~

ING NO/NO ACCEPTABLE COMPROMISE EMERGES) WE RECOMMEND CDA ABSTAIN ON

THIS VOTE AND EXPLAIN BRIEFLY( INDICATING INTER ALIA THAT ABSTENTI ON

IS WITHOUT PREJUDICE TO LATER CDN GOVT DECISION ON WHETHER TO SIGN
eect enn

CONVENTION). IF VOTE COMES BEFORE YOUR REPLY RECEIVED WE WILL ACT
Wen

eee2

003766

Yi Zo. yO . - - : Ss “ “



Document disclosed under the Access.to information Act -

Document divulgué en vertu de la Loi sur I'accés &@ l'information

A

PAGE TWO 431 CONFD NO/NO STANDARD

ACCORDINGLY IF AT LEAST ySA AND UK ABSTAINC OR VOTE AGAINST.

4. WE PLAN TO SIGN FINAL ACT WHICH IS MERELY THE FORMAL RECORD OF WHAT

CONFERENCE DECIDED,

WERSHOF
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INFO EX TERC BESSLEY) PRIORITY .

LAW OF TREATIES CONFERENCE: KRISHNA RAOS RELATIVE GOPAL APPLIED

_IN NORMAL WAY FOR IMMIG VISA LAST YEAR AND FAILED TO MEET NECES=

SARY CRITERIA. KRISHNA RAO THEN RAISED SUBJ WITH US AND WE CHECKED

WITH OUR IMMIG OFF ICE AND INFORMED RAO OF POSITION.CWE MIGHT

MENTION THAT RAO ORIGINALLY TOLD US THAT GOPAL HAD NEVER AN ANSWER

TO HIS APPLICATION WHICH WAS UNTRUE). RAO RAISED POSSIBILITY OF

GOPAL GOING TO UNIVERSITY IN CDA AND WE THEREFORE PROVIDED GOPAL

WITH INFO ABOUT CDN URIVERS TT TESs GOPar TOLD US RECENTLY THAT HE

HAD APPLIED FOR ENTRY INTO caLeany 1 UNIVERSITY. IF HE OBTAINS ENTRY \
AND CAN MEET FINANCIAL REQUIREMENTS, WHICH HE SAYS HE CAN,HE CAN . |

OBTAIN STUDENT VISA BUT THIS WILL NOT/NOT PERMIT HIM TO REMAIN .

IN CDA AS IMMIG.GOPAL ALSO RAISED RECENTLY POSSIBILITY OF HIS

IMMIG APPLICATION BEING RECONSIDERED ON BASIS OF LETS FROM CDN

FIRMS INDICATING THAT THEY MIGHT EMPLOY HIM IF HE SOUGHT JOB -

AFTER ARRIVAL IN CDA. |

2eWE APPRECIATE RAOS IMPORTANCE AT CONF ERENCE BUT WE WERE SOME=

WHAT SURPRISED WHEN. HE BROADLY HINTED TO US BEF ORE CONFERENCE THAT

WE SHOULD OPEN IMMIG DOORS TO HIS RELATIVE ‘BECAUSE INDIANS

WEREC FOR REASONS UNC ONNECTED WITH GOPAL) GOING TO VOTE AS WE. WISHED

ON ARTICLES(2)AS THEY HAD PROMISED TO DO LONG BEF ORE. WE ARE

TAKING ALL THE APPROPRIATE STEPS TO SEE THAT RAOS NEPHEW GETS

FULL INFO AND FAIR CHANCE TO GET TO CDA.NATURALLY WE CANN OT/ NOT

DO MORE THAN THAT.

eoed



Document disclosed under the Access to Information Act -

Document divulgué en’vertu de la Loi sur I'accés & l'information

PAGE TWO 1604 CONFIDENT TA L NO/NO STD

3.WE SUGGEST THAT YOU TELL KRISHNA RAO THAT GOPAL HAS BEEN IN

TOUCH WITH US AGAIN AND THAT HIS APPLICATION FOR STUDENT VISA

WILL BE GIVEN PROMPT ATTENTION AS SOON AS RECEIVED, YOU COULD ADD |

THAT WE RECENTLY ASKED HIM TO CONTACT SENIOR IMMIG ATTACHE ABOUT.

POSSIBILITY OF EMIGRANT VISA BEING RECONSIDERED. SINCE HE HAD

FAILED TO DO SO WE SPOKE TO GOPAL AGAIN TODAY AND SENIOR IMMIG

ATTACHE HAS JUST SEEN HIM. AFTER EXAM LETS FROM POSSIBLE EM PLOY ERS

IMM IG ATTACHE FOUND NOTHING TO’ JUSTIFY REVIEWING EARLIER DECISION.

YOU MAY TELL KRISHNA RAO THIS AND EMPHASIZE THAT WE HAVE GIVEN

AND ARE GIVING HIS RELATIVE FULL CONSIDERATION AND FAIR TREATMENT

IN ACCORDANCE WITH. OUR own IMMIG REGS.
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TO EXTEROTT 429 IMMED | oe

ane
LAW OF TREATIES=SETTLEME “DISPUTES UNDER PART V
CONSULTATIONS SEEKING GENERAL ACCEPTABLE COMPROMISE HAVING FAILED,

DEBATE IN PLENARY ON ARTS 62 AND 62 BIS BEGAN MAYI5. ARTS2 WAS ADOPTED

106€CDA)-0-2 AFTER MANY WESTERN DELS MADE CLEAR THAT FAVOURABLE VOTE

was CONDITIONAL ON WHAT WOULD HAPPEN TO 62 BIS. LENGTHY. AND AT TIMES

ANGRY DEBATE ON 62 BIS ENSUED BUT WAS NOT/NOT COMPLETED, OVERNIGHT |

ONE OF MANY COMPROMISE IDEAS WAS REVIVED BY STAVROPOULOS AND wAS CON- .-

SIDERED BY REGIONAL GROUPS FRI MORNING IT WAS THAT FOLLOWING PARA

BE aDDED TO 62 BIS QUOTE A PARTY TO THIS CONVENTION NAY MAKE A RESER-

‘VATION TO THIS ARTICLE BUT SUCH A PARTY SHALL NOT/ NOT BE ENTITLED TO ©

INV OKE THE PROVISIONS OF PART V OF THIS CONVENTION AGAINST A PARTY

THAT HAS NOT/ NOT MADE SUCH A. RESERVATION UNLESS THEY HAVE OTHERWISE

EXPRESSLY PROVIDED IN A SUBSEQUENT TREATY uNQUOTE. MOST “BUT NOT/ NOT

ALL WEO WERE WILLING TO aCCEPT THIS¢ WITH VARYING DEGREES OF RELUC T-

‘ANCB). HOWEVER AFRO- ASTAN GROUP SPLIT AND ACCORDINGLY THIS COMPROMISE

WAS NOY/NOT PUT FORWARD IN PLENARY. |

2. DEBATE RESUMED IN PLENARY LATER FRI MORNING ART 62 BIS INCLUDING

ITS ANNEX WAS PyT TO ROLL-CALL VOTE AND FAILED TO GET NECESSARY

TWO-THIRDS MAJORITY, VOTE WAS 62-37-10,

3. AT TIME OF WRITING THIS NOON FRI WE DO NOT/NOT KNOW WHETHER ANY

NEW qTTEMPTS TO qCHIEVE GENERALLY ACCEPTABLE SETTLEMENT PROCEDURE.

seed.
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URGENTLY aS SOON AS WE KNOW VIEWS OF OUR PRINCIPAL FRIENDS,

7 | WERSH OF
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TO TT EXTEROIT 416 PRIORITY DE PARIS

INFO TT DELHI DE LDN

LAW OF TREATIES CONFERENCE:REQUEST FOR FAVOUR FROM KRISHNA RAO

FOLLOWING FOR BEESLEY FRO! ROBERTSON

APPARENTLY KRISHNA RAOCINDIA)APPROACHED YOU BEFORE YOUR RETURN OTT

TO ASK FOR ASSISTANCE FROM CDN HIGHCOMM IN DELHI CONCERNING WISH OF

A RELATIVECMR AV GOPAL)TO GO TO CDA AND BEESLEY HAD AGREED TO BRING

MATTER TO ATIN OF REESE OR GEORGE IN DELHI.

2.RAO APPROACHED US AGAIN MAY14 TO ASK WHETHER IT HAD BEEN POSSIBLE

TO DO ANYTHING IN THIS REGARD.

3, GIVEN IMPORTANCE RAOS ROLE AT CONFERENCECAND POSSIBILITY OF HIS

GOING ON ILC IN FUTURE2AND HIS HELP TO CDA AT CONFERENCE,GRATEFUL

FOR aNY INFO WE CAN PASS ON TO HIM SOONEST. °°
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FM VIENN MAYI5/69 ROSNO STANDARD ©

TO EXTEROTT 417

INFO PRMISNY.

-U
i

EF YOURAJ 4 tI L 92 WAY1Si

LAW OF TREATIES CONFERENCEa O (“I

C 3
2

I> tm} Zo= S$ J Bs

ie

CONF ENCE SCHEDULED TO END

STANFORD HAD MADE EARLIEST FEASESE 30 OKING LEAVING SUn MAY2S AND

SHOULD BE AT HIS DESK MON MORNING.

WERSHOF .

9
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VUDIOTTAWA

*Décision de [ONU
sur le droit des traités

pst Amédée: GAUDREAULT
OTTAWA — Un événement d’une trés grande portée interma- °

tionaic (particuliérement pour le Canada dont le “cas”, dd aux

‘attentions du général de Gaulle, a d’ailleurs joué un role prépon-

dérant dans un net revirement .de l’opinion mondiale), ,s’est

produit 4 Vienne le 28 avril dernier,. jour méme’'od,-Vancién

président de la France quittait son,poste incidemmenti. °

=. Céjour-la; dans Ja, capitale alitrichiénne, au sein de la
‘commission du droit international de ’ONU qui se penche depuis

des années, des décennies méme, sur la question de Ja conclusion

des traités, on a éliminé, par un vote de 66 contre’ 28 et 13

- abstentions, din’ projet,
‘ment’ portant’si icliire des

—

ités’”,

Larticle 5 disait ceci:

ette gapacité est admise par: capacité de conclure des traités'si*c fe
‘dans les limitessindiquées dans la ditela constitution fédéralevet:

, constitution.
Ke

ae Pourtant, cé paragraphe.2 avait, été endossé ’ah dernier a
deux reprises par le méme organisme ‘international, soit par des
votes de 45 contre 38 et 10 abstentio!

abstentions. : , ,

Mais entre-temps, était survenu a“Paris Vincident de la
signature -d’un document dont on ne sait trop -s‘il s’agit d’un
accord ou d’un trdité avec le Québec pour: Vutilisation’ (ou peut-

_étre ... étude pouvant mener a utilisation, puisque” MM.. Ber-
trand et Dozois ont soutenu qu’aucune dépensen’avait. été. autori-

sée) de satellites. En outre, un grand nombre de pays’ étaient

sous l‘impression qu’a part.le fameux cri.”séparatiste” du ‘général

‘de Gaulle en juillet 1967 4 Montréal; le ‘président’ francais ‘s’était

tefiu-a-'écart des affaires canadiennes:et maints diplomates n’ont

que tout récemment appris comment: le gouvernement de Gaulle
a pu manipuler, depuis deux ans, certaines ficelles pour. créer Jes’

ennuis que |’on sait au gouvernement canadien lors de la ‘confé-

rence des ministres de l’Education de la francophonie tenue A

Libreville, au Gabon, !’an dernier, et: plus: récemment a Ia

conférence de Niamey, au Niger.. Pour que des “invitations”

Soient .adressées directement au. Québec dans ces deux cas, il.

fallut, en somme, que de ’étranger (de Niamey ‘et Libreville,

mais én réalité de l’Elysée, grace surtout aux (bons soins‘de MM.

de, Gaulle, maintenant parti, Foccart, homme... d’oeuvres déja

limogé par M. Poher, Rossillon, Dorin, Desfosses et compagriie,

sans oublier Jes exécutants officiels dévoués, Debré; de Lipkosky

et de Murville) on interprétaét la constitution canadienne. Ce.

qu’0n essaya de faire aussi quand'on tendit“Ia plume, a ‘Paris, a

‘Mz. Jean-Guy Cardinal. ©...

_ Car c’est 14. qu’est le hic.’ Si l’on lit bien Ie paragraphe 2 de

article’ 5 du projet soumis 4 la Commisésion.du, Droit Internatio-

‘mal sur la question des traités’ 4 Vienne, .on corstate que ce texte

ne.dit pas spécifiquement qui, lorsque ceci n’est pas indiqué dans

une constitution, peut décider si un Etat membre d'une union

. fédérale peut conclure un traité avec un ‘pays étranger. Pareil~

. texte peut donc eéntrainer le yisque “grave et inadmissible”, ont

: affirmé plusieurs pays,,de voir une capitale étrangére interpréter

_la constitution d'une union fédérale.: “sf ' 200 DR ee ‘

En somme, ‘cest ce qui a été tenté par la France avec le.
- Québec, ce qu’Ottawa a refugé d’accepter; faisant, méme parvenif.

: une note de “regrets” au gouvernement dé Paris POT*

‘

/ A Vienne, Ie mois dernier, les seuls: pays qui ont épousé la
- thése. de Paris ont été ses anciennes colonies “libres” (pas

_ toutes, certaines ont osé s’abstenir: de ‘voter), notamment le

’ Gabon, la Céte-d’Ivoire (forcée de refuser du_blé canadien gratuit

il n'y a pas si longtemps), de méme que les pays arabes, ce qui

west pas... uh mystére, dirait-on.4 Tel-Aviv. Les pays-communis-
tes étaient aussi de la méme ... fournée mais pour une raison qui:
ést du plus haut comique: Moscou voulait épauler la présence de

deux ”“Etats’: de ’URSS, Ukraine et la Biélorussie, aux Nations-
. Unies a titre d’Etats indépendants. On- sait cependant' cé que

pareille indépendance vaut en pratique au sein d’une fédération:

du genre de ’URSS quand un pays voisin et “allié” comme la

Tchécoslovaquie ri’est méme pas capable de modifier sa formule
économique sans se faire amicalement envahir:. Si les. Ukrainiens.

apprehnent un jour qu’ils ont le droit de conclure seuls.des traités,

¢a va strenient leur faire un velours: historique sur l’épine
rogrkdorsale. bos . . “

‘ docus.

Voir tar

S, puis 46 coritre.,39 et 8

a

- Bolivie, Brésil,. Birmanie, Camer
oun,

> Liechtenstein, Luxembourg,

Document disclosed under the Access to information Act -

a Vienne
S| 6}\9

thase francaise (du moins celle qui, prévalat
rit) et celle de Moscou, on ascista M nine ies

-agsemblement de toutes les grandes uni
ons fédéra U ale,

Hiats-Unis Grande-Bretagne, Inde, Canada, Mexique, p
ane

Suisse Brésil, Allemagne Fédérale, etc., t
iens, pourquoi

donner au complet cet éloquent alignement: aaicle 5

inti uxigme paragraphe de Varticle 9:

maintien, ay oe Bielorussie, Afrique Centrale, Cu-
France, Gabon, Hongrie, indo

dagascar, Monaco, Mon-
Turquie, Ukraine,

Contre ja
jusqu’au 28 av

Pour le a

Afghanistan, Algerr

ba Tchécoslovaquie, Equateur, |
nésie, Iraq, Céte-d’Ivoire, Kuwait, Ma aga

s

golie, Maroc, Népal, Pologne, Roumanie, yrie,
URSS, République Arabe Unie et Yougosl

avie.

| stralie, Barbade, Belgique.
Canada, Ceylan, Chili, Chi-
Rica, Chypre, Danemark,

blique Fédé-

Contre, Argentine, Autriche, Au

‘Colombie, Congo, Costa Rica,

minicaine, El Salvador, Ethiopie, Répu 
j

Ghana, Gréce, Guatemala, Guinée, Hond
uras,

Italie, Jamaique, Japon, Libéria,

Malaysia, Malte, Mauritanie, Mexi-
] -Nigeri ége, Pakistan, Pa-ollande, Nouvelle-Zélande, Nigeria, Norv 

]

que, Pérou, Philippines, Portugal, Corée, Vietnam, San Marino,

ne (Formose),

République Do

rale Allemande, G

Inde, Iran, Irlande, ‘YTsraél,

"Sirgapour, Afrique-du-Sud, Espagne, ‘Suede, Suisse, Trinidad et
Tobago, Grande-Bretagne, Etats-Unis, Uruguay, Venezuela et

Zambie. . :

Pareil vote constitue donc tin désaveu d’une interprétation du

droit: international que tentait de mousser Ja France, ceci par ta

-quasi-totalité des pays du monde. libre et. d’ailleurs, on se

demande ‘si de Gaulle parti, la France voudra continuer son petit

jeu. Be, oo ,

Ceci démontre également que 1a diplomatie canadienne a su.

éveiller {/opiniéh mondiale et bien plaider une cause qui n’intéres-

Sait que peu de pays il y a un an encore, comme par exemple la

Suisse, qui a soudain saisi toutes Jes implications de la situation.

+s Le récént vote de. Vienne. ne cause aucun préjudice. a des
Etats membres d’unions fédérales qui auraient déja, en vertu de

‘constitutions existantes ou encore. de "traités parapluies” comme

- Ottawa en a déja conclu un avec Paris il y.a quelques années

‘dans les domaines dela. culture et de I’éducation, la,permission

‘de: signer -certaines ‘ententes. Incidemmént, a ‘Viésne *aeehom-
breux: ‘pays -ayarit 3 ystame fédéral ont appris Vexistence de

Yaccord-cadre signé par Paris‘ et Ottawa il y a trois ans et se

proposent ‘de recoiirir’& “un tel mécanisme si l’occasion s’en

présente,-chez eux. Parmi les pays qui s’opposaient le plus au

maintien de 2e paragraphe de Varticle 5 se trouvaient des nou-

velles unions fédérales qui redoutaient que I’on essaie, en re-

courant A des trucs du genre de ceux du général de’ Gaulle,

de diviser et méme de“détruire un jour leurs: fédérations. ©

Dans les discours qui ont précédé le vote, l'on s‘en est tenu, 4

‘Vienne! a discuter strictement’ les points de droit international en

cause, le Canada s’abstenant par exemple de donner des exem-

ples précis d’interprétation’ “étrangére” d’une-constitution et n’al-
lant pas plus join que de dire: ¢a peut arriver. Le chef" de la
délégation italienne, sans vouloir faire de l‘humour.a-t-on assuré,

a noté que le seul (autre, sans doute...) précédent historique

dintervention connu remontait 4 quelque 400° ans, alors qu'une

principauté italienne avait voulu signer un traité avec la France.

Le Canada, pour sa part, ne s‘est pas opposé, 4 Vienhe, au

paragraphe 1 de Varticle 5, signalant qu'il a déja démontré, au
moyen d’accords-cadres, qu'il est prét a petmettre la signature de
certaines ententes entre ses provinces et d'autres pays, mais

Ottawa a qualifié le paragraphe 2 de “dangereusement ‘incom-

plet”, surtout pour un pays comme le nétre of “une bonne. partie
de la constitution n’est pas écrite” et ot il y a un “danger réel

que tel paragraphe "méne,a la pratique totalement inacceptable

Document divulgué en vertu de la Loi sur faccés a l'information

d‘un pays:étranger. essayant de s’arroger:le- droit d’interpréter’

notre constitution”, un “document qui-ne peut -s‘interpréter qu’a

Vintérieur du pays concerné”. Les pays qui ont. favorisé le
maintien du ‘paragraphe 2 ont commodément “"oublié”: cet argu

ment de l’interprétation ‘d’une constitution par des “étrangers”.

f
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LiAustralie (comme de Canada):a indiqué que le texte proposé

ne disait pas’qui devrait “étre tenu responsable dé toute violation

d'un traité (l’/Etat.ou Yunion fédérale) ou a qui on Pourrait se

plaindre en cas de litige. (Entre nous, supposons que M.“Cardinal
ait signé un vrai traité a Paris et qu’un:jour, la France réclame
vainemeént quelques dizaines de millions de dollars pour uk
programme de satellites, ou. devrait-on s’adresser,. en. dernier.
ressort?). Pour l’/Inde, un. membre d’une union fédérale peut
signer des traités, mais ‘sous la responsabilité fédérale.-car il

s‘agit d'une “question qui reléve. uniquement des lois internes de
chaque fédération”: Il serait donc “peu sage de codifier aussi

prématurément (qu’on‘veut.le fairé avec le-paragraphe 2) le droit

international avec un texte qui peut permettre a un ‘tiers’ pays.

. d'interpréter la’ constitution ‘d’une union fédérale. ‘ce qui pourrait
ouvrir la ‘voie a des: interventions trés. graves”. L’Uruguay: “II est
impensable*pour iin pays de laisser -A-un autre le droit: d‘interpré- -

ter sa constitution.”

' Les Etats-Unis ont. abondé dans. le. méme sens, affirmant.
qu’on n’a.."apporté aucun argument de valeur indiquant que le

paragraphe 2 évitera des difficultés, mais qu’au “contraire on a

démoritré que cet article ‘pourrait.en créer a plusieurs pays dans

sa forme actuelle” quand des tiers pays voudront interpréter une

constitution, «qui ”est un, document: interne dont Vinterprétation

doit, tomber- exclusivement ‘sous la juridiction des tribunaux des .

Etats fédéraux”. La République Fédérale Allemande ne veut pas’

elle non plus d’intervention étrangére et-n’accepterait le droit de

signer des traités pour'un membre dune wnion fédérale que si la

constitution de~cette union le’ stipule ou si ie pouvoir central y

consent. ~ xk: - ‘ co La, :

Pour revenir‘au Canada, celui-cl a soutenu que le paragraphe

2. assume "fort ‘incorfectement” que la constitution de chaque

-pays parle: par. elleeméme et que cela suffit a trancher la

question. I! y.a des cas ot: les. constitutions sont amendées & la

suite de décisions rendues par des tribunaux. Ailletrs, comme au

Canada,. une ‘borine ‘partie de la constitution n’est pas écrite. La
tradition constitutionnelle est alors ‘aussi importante ‘que Jes

textes. Et “notre expérience confirme que dans un pays comme le ©

Canada, qui a accédé 4 son indépendance au cours d'une €évolu-:

-tion graduelle de sa tradition constitutionnelle, dont une’ partie

nest pas écrite, ta possibilité qu’un autre pays. puisse interpréter

sa constitution -comporte un-réel danger.” _ “
, Le vote du 28 avril a Vienne et les interventions dont j’ai don-

né ci-haut quelques résumés indiquent que le fameux paragraphe

2 de l'article 5 d’un projet de l'ONU sur les traités internationaux,

qui est disparu, peut-étre symboliquement, Je jour ot Je général

’ de Gaulie abandonnait la présidence frangaise, n’estipas prés de
revenir & la surface... __.. .

Mais si MM, Debré et ‘de Murville n’avaient été (sait-on
_jamais?...).que -dés opportunistes bientot préts a en suivre servi-

' lement “un autre’ dans une direction totalement opposée, aban .

donnant, ses “claques” (& tapis rouge) 4 la main, notre sémillant -

M. Jean-Guy Cardinal, que-devrait faire celui-ci ? Il pourrait

toujours s’adresser 4 Cuba, au Gabon ou encore &.1'Ukraine, en

toute indépendance... °°
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'- terfere in Canadian affairs.

-. publicized UN conference in-

- Vienna on. international law.

nos “fairs: department will ‘not
° admit it, the snub came al-

ter Canada contacted coun-
“tries around the world to de-

~ fail, for them how de Gaulle

between Canada and ‘the

. federal government.’ :
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“By FRANK: JONES
Star staff writer

OPPAWA — On the day |

that’ French President!

Charles de Gaulle resigned '
last month, Canada per-. -

-suaded a large. majority of ,

:. the: members: of the United

‘Nations-to say in effect that

de, Gaulle was wrong to in-.

‘The world snub for de

G2 “ille Happened at a little-”

- Although: the. external al-

was ‘trying to drive a wedge .

“The vote came .on a

clause in .an inter nations!
agreement on treaties

which bas been 20 years in,

the making and which is ex-

ocianiimeny OF exremin

pected to. “be conchided by
the end of the conference on

May 21. oo,
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Stans sfield, Ogondination

FRANCE BOUND “|
:

2i At this stage it seems | 37 T
"h ikely all member MALO DS mene
s will rality the agreement.

This means that if France
snterferes in Camadian am.
fairs ‘in future Ollawa will ¢

have a powerful new argu-

ment thal UN members|

nave reiccied de Gaulle. -

type interference, and that; .-

¥rance is pound by the in-
‘ternational agreement.

"The important clause im - /.... oo ..

_ the agreement dealt with. .*. . ce ‘,
the right of states to com 9 0, a

clude treaties and saidtwoo 8

things: Se ut -.

“Every state possesses. - - . a, oe
the capacity- to conclude). 50 so Se

treaties. mE
' “Members of a federal ;
unioit.may possess.a capaci- «

ty -fo+ conchide treaties If |

, ' such capacity is admitted’: |.

‘ "+ ‘by the federal constitution °°

and within the limits there a

laid down.”

Canadian delegates-~. bee .
argued that the clause left ._ a Ses

the door. open for one state” - | mS ,

to interpret anotuer state’s Oe, 4

constitution as it sees fit: 0°. . aE
‘and .to move right in and | ¢ a os

conchide treaties with com- | ~

ponent parts: of the other ,
State.

"a dette ate te

PRIVATE KE TALKS pe code

. They pointed ‘out in pri yo, ee
vate talks with other dele-.| >. na

_ gations that. this is exactly: 4 a
what de Gaulle tried todo} 0 0

in the case of Canada. : rrr
’ As ‘a result of Canada’s es 3

campaign the conference} 0 00
- voted April 28, within hours [75 Se
of de Gaulle’s resignation, - 1.

to strike the clause from the | . oy

agreement by a vote of 66 to | ~ a an
28-with 15 absientions. foe ee

. °. Significantly alargenum- | © 08 0.0

‘3° + her vof-the vate to retain the °. .

“+ elause Were cast by France, -. - . wt

‘fis former colowies and the a
Aral countries (which are | -. Be

graicful to.France for its co co

recent sland againstIs-

'-rael). :

The rest of the vote to
retain the clause came from

ihe. Russian block . which

had campaigned for its re-

tention on the grounds that '

it meets the needs of Rus~ 2
sia’s constitution.
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| OTTAWA — On the day
’ that: French President 4

: u, : Charles de Gaulle resigned |. ° |

SR io "last ‘month, Canada pers;
C, Ro, oo 7 .,suaded a large majority of +.. i
be oo . the members of the United - .

wo cde “Nations to say in effect that
Cot ' . "de Gaulle was wrongtoim- |. '

ri. °F "| terfere in Canadian affairs. |
DR, >. ©. The world snub for de | - ,

- a on » Gaulle happened at a little- ;
'. Co “publicized UN conference in- a

i moe Yop Vienna on international law: | °,
Mo “Although the external af-

eet, .... 1 fairs ‘department will not

fe a : admit it, the snub came.af-
ne -ter Canada contacted coun-

' tries around the world to de- ‘

cee ; “tail for them how de Gaulle i ad

2-2" > was. trying to drive a wedge - ot

' between Canada and the.

Tye . federal government.

oy. > 1s"! Phe vote came on a},

- -, ./elause, in «an internations!
- “agreement on treaties |.

"which has been 20 years in

-.- the making and which is ex-

3 a it ‘pected to be concluded by

Mea, the end of the conference on ,
May. 21 ay é
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{will ratify the agreement. - -‘

‘Dhis means that “if France *
‘interferes in Canadian agf-

fairs ‘in future Ottawa will

have a powerful new argu-

ment that UNmembers

have ‘rejected de Gaulle-, .
. type interference, and that

’ France is pound by the in-'~
ternational agreement.

The ‘important ‘clause . in
the agreement dealt with,

the right of states to con- -

_ clude treaties and said two —

things: -

“EF very state possesses :
the - capacity to conclude ;

‘treaties.

“Members of a federal
. unio may possess a capaci-

ty’ to conclude treaties if

such capacity is admitted:

by the federal constitution,

and within the limits there. :
laid. down,”’

“Canadian delegates -
argued that the clause left
the door ‘open for one state
to interpret another state’s

: constitution as.it sees fit
‘and. to move right in and /

conclude treaties with com-

- ponent parts of ‘the other |
state. .

PRIVATE TALKS

They pointed out in pri- |

vate’ talks with other dele--

gations that this is exactly

“i what de Gaulle -tried to do

: in the case of Canada.

.As a result of Canada’s.

"campaign the conference
‘ voted April 28, within hours.

. of de Gaulle’s resignation,

. , to strike the clause from the

' agreement by a vote of 66 to

, 28 with 13 abstentions. ©

Significantly a large num-

ber wof the vole to retain the | . a
' clause were cast by France, :

‘its former colomies and the

- Arab countries (which are’

grateful to France for its

recent stand against Is-.
_-rael),

The rest of the vote to

~ retain the clause came from

. the Russian block which

‘had campaigned for its re-
tention on the grounds that .;
it meets the: needs of Rus-:-

: Bia’s ‘Ss. constitution.
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CONFIDENTIAL |

FM VIENN MAYI4/69 NO/NO STANDARD

TO EXTEROTT 412

REF YOURTEL L533 MAYS

LAW OF TREATIES: ARTICLE 49 |

FORTUNATELY CHILE aND PERU CHANGED THEIR MINDS AT LAST NOMENT AND DID

NOT/ NOT ASK FOR SEPARATE VOTE ON PHRASE IN QUESTION, WE, THEREF ORE DID

‘NOT/NOT HAVE TO OFFEND EITH (ER SIDE | |

2, DEBATE CENTRED INSTEAD ON SAME ISSUE WHICH HAD PREOCCUPIED CONF ER~

ENCE DURING DISCUSSION OF ART 49 AT CTTEE OF WHOLECCW) STAGE IN. FIRST

_ SESSION, NAMELY WHETHER WORD QyOTE Ponce UNQUOTE IN ART 49 EXTENDED

BEYOND MILITARY FORCE TO INCLUDE POLITICAL AND “ECONOMIC PRESSURE.

YOU WILL RECALL ISSUE WAS. RESOLVED IN CW BY ADOPTION OF TEXT OF ART

9,WHICH DID NOT/ NOT REFER TO POLITICAL OR ECONOMIC PRESSURE, TOGETHER

WITH DRAFT DECLARATION CONDEMNING QuoTE THREAT OR.USE OF PRESSURE IN

ANY FORM, MILITARY, POLITICAL OR ECONOMIC UNQUOTE TO PROCURE C ONCLUSION
OF TREATY. (TEXT OF ART AND DRAFT DECLARATION APPEAR IN RAPPORTEURS

REP ORT 8 CONF. 39/ Os 1/ La S7B/ REV. 1/ VOL Ii aT P POS

3. AT CONCLUSION OF DEBATE ON ART 49 , TOWARDS END OF PLENARY SESSION

FRI aFTERNOON MAYS, AFGHANISTANC WHICH HAD BEEN. ONE OF PRINCIPAL SPON-

SORS OF aWENDMENT C.1/L.67/REV.1 IN CW SEEKING. TO ‘INTRODUCE REF TO

POLITICAL AND ECONOMIC YPRESSURE IN ART 49) ASKED FOR POSTPONEMENT OF

VOTING ON ART 49 AND DECLARATION SO THAT IT MIGHT HAVE TIME TO’ PRES-

ENT WHAT AFGHAN REP DESCRIBED AS AMENDMENT TO DECLARATION TO MAKE

CERTAIN DR: ee AND PROCEDURAL ALTE RATIONS. IN COMPLIANCE WITH AF GHA
‘ 003782
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PAGE TWO 412 CONFD NOY NO STANDARD

REQUEST, PLENARY ADJOURNED. FRI WITHOUT VOTING ON ART. 49 OR DECLARATION

4,NEW PROPOSAL By AF GHANTSTANC CONF. 39/ L. 32) (TEXT BY BAG), WHICH WAS

NOT/NOT AN AMENDMENT TO Clk DECLARATION BUT A NEW AND ADDITIONAL RESLH

ARLY FRI EVENING aND WAS SUBJ OF CONSIDERABLE DIS-mHBECAME aVAILABLE

CUSSION DURING YEEKEND, TWO PRINCIPAL FACTORS BECAME EVIDENT FROW

DISCUSSION. FIRST WAS YIDE-SPRE@D VIEW IN WESTERN GROUP THAT PREAM-

BULAR PARAS, WHICH CONTAINED ESSENCE OF NEY PROPOSAL, WENT TOO FAR IN

SEEKING TO ESTABLISH PRINCIPLE THAT POLITICAL AND ECONOMIC PRESSURE

’ CONSTITUTED USE OF FORCE IN VIOLATION OF INNATL LAC IN PARTICULAR

UN CHARTER AND ART 49). SECOND FACTOR WAS ABSENCE OF SOLID AFRO- ASTAN

SUPPORT FOR AFGHAN PROPOSAL. WE UNDERSTAND MANY AFRICAN STATES IN

PARTICULAR WERE ANNOYED THAT AFGHANS HAD WITHOUT PRIOR CONSULTATION

WITH AFRICANS REOPENED, AN ISSUE ON WHICH COMPROMISE SETTLEMENT HAD ©

BEEN REACHED LAST YEAR, .

5, RESULT OF WEEKEND DISCUSSIONS WAS THAT AFGHAN INTRODUCED REVISION

(CONF. 39/Le32/REV.1)OF ITS PROPOSAL, ENTIRELY OMITTING CONTROVERSIAL

PREAM SLE PARAS AND CONTAINING TWO OPERATIVE PARAS CALLING UPON UN

SECGEN AND ALL STATES PARTIES TO DISSEMINATE DECLARATION RECOMMENDED

BY CW. . | .

6 FIRST ITEM OF BUSINESS AT PLENARY SESSION MAY12 WAS VOTE ON ART 49,

ONROLL CALL VOTE Cy TEXT APPEARING IN CONF. 59/13/ ADD.1@ WAS ADOPTED

SSC CDA, USA, FRANCE) ~@-SCUK). AT AFTERNOON SESSION MAYL2 PLENARY ADOPTED

-CW DECLARATION 122( CDA, USA, UK) --4( FRANCE). AF GHAN RESLN IN CONF.

tv}39/L. 32/ REV. 1 WAS ORALLY AMENDED BY AFGHANISTAN TO ALTER OPERATIV

aed |
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PAGE THREE 412 CONFD NO“NO STANDARD

PARAL TG READ QUOTE INVITES THE SECGEN OF THE UN TO BRING DECLARATION |

TO ATTN OF ALL MEMSER STATES OF UN AS WELL AS THOSE PARTICIPATING IN

‘THIS CONFERENCE AND PRINCIPAL ORGANS OF UN -UNQUOTE, RESLN THUS AM- |

ENDED was ADOPTED BY PLENARY BY S9CUSA, UK) -3-4( CDA, FRANCE). WE ABS-

TAINED ON aFGHAN RESLN BECAUSE WE CONSIDER INAPPROPRIATE THE REQUIRES

MENT FOR DISSEMINATION BY INDIVIDUAL MEMBER STATESC IN ADDITTION TO

“DISSEMINATION BY UN SECGEN).

7+ FOLLOWING VOTES ON DECLARATION AND RESLN WE MADE BRIEF STATEMENT

IN EXPLANATION Or VOTE ON DECLARATION, IN DEBATE SEVERAL AFRO» ASTAN

DELS HAD EX PRESSED VIEW THAT DECLARATION MEANT AND ESTABLISHED THAT

QUOTE FORCE UNQUOTE IN ART 2 OF UN CHARTER AND IN ART 49 OF CONVEN- |

TION INCLUDED POLITICAL AND ECONOMIC PRESSURE, WE.STATED THAT WHILE

CDN GOVT AGREED ENTIRELY WITH CONDEMNATICN, AS EXPRESSED IN DECLAR-

ATION, OF. USE OF MILITARY, POLITICAL OR ECONOMIC PRESSURE TO SECURE

CONCLUSION OF TREATY, IT REMAINED CDN VIEW THAT QUOTE FORCE UNQUOTE

|IN CHARTER AND ART 49 W4S CONFINED TO MILITARY FORCE. FRENCH REP SPOKs

TO ASSOCIATE HIS DEL WITH OUR VIEWS,

8, SOVIET BLOC REPS TOOK LITTLE PART IN DEBATES ON ART 49 AND DECLAR-

ATION AND RESLN AND THERE waS NO’NO ALLUSION TO CZECHO

. . . 003784
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“Décision de 'ONU a Vienne ~~
sur le droit des

‘par Amédée GAUDREAULT
OTTAWA — Ln événement d'une trés grande portée interna-

tionale (particulitrement pour le Canada dont le “cas”, da aux

attentions du génr al de Gaulle, a d’aijleurs joué un réle prépon-

dérant dans un #2t revirement de lopinion mondiale) s’est .
produit a Vienne 'e 28 avril dernier, jour méme od lancien
président de ld F’ ince quittait son poste incidemment.

*

Ce jour-lh ans Ja capitale autrichienne, au sein. de la
commission du droit international de ’ONU qui se penche depuis

des années, des décennies méme, sur la question. de la conclusion

des traités, on a éliminé, par un vote de 66 contre 28, et 13

abstentions, le 2e paragraphe de l'article 5 d'un projet de docu-
ment portant sur "la caPacité des Etats de conclure des traités”.

Warticlé 5 disait ceci:

1—Tout Etat a la capacite de conclure des ‘traités.
QueLes Etats membres d’une union fédérale peuvent avoir. la

capacité de conclure des traités si cette capacité est admise par
la constitution fédérale et dans les limites indiquées dans la dite

constitution.

Pourtant, ce paragraphe 2 avait été endossé Yan dernier a
deux reprises par le méme organisme international, soit par des

votes de 45 contre 38 et 10 abstentions, puis 46 contre 39 et 8

abstentions,

Mais entre-temps, était survenu 4 Paris l’incident de la.
signature d’un decument dont on ne’ sait trop s'il s'agit d’un
accord ou d’un traité avec le Québec pour l'utilisation (ou peut- -

étre ... étude pouvant mener 4 -J'utilisation, puisque MM. Ber-’
trand et Dozois ont soutenu qu’aucyne dépense n’avait été autori-.

sée) de satellites. En outre; un.grand nombre de pays étaient

sous impression qu’é part le fameux cri “séparatiste” du général

de Gaulle en juillet 1967 & Montréal, le président francais s’était

tenu a l’écurt de« affaires canadiennes et maints diplomates n’ont

que tout récethsent appris comment le gouvernement de Gaulle

a pu manipuler »epu~ deux ams, certaines ficelles pour créer les

ennuis que .cn «vif @. souvernement canadien lors de la confé-

rence inj tm *.< -+s @* “Education de la francophonie tenue a

~Librevilie os ‘os ‘an dernier, et plus récemment a la

conférence mee . au Niger. Pour que’ des “invitations”

soient adresec. ior. smient au Québec dans ces deux cas, il

fallut, en f° 4 qin de l'étranger (de Niamey et Libreville,
mais en réa. g# ve ‘488, grace surtout aux ‘bons soins de MM.
de Gaulle, mecs@tnari corti, Foccart, homme . d'oeuvres: déja
limogé par.M Vater. Reasillon,, Dorin, Desfosses et compagnie,
sans oublier les exécytaess officiels dévoués, Debré, de Lipkosky
et de Murvilte: on wterprétat la constitution canadienne. Ce

qu’on essaya de faire auss: quand on tendit la plume, a Paris,

M. Jean-Guy Cardinal.

Car c'est 1a quest le hic. Si Yon lit bien le paragraphe 2 de
Yarticle 5 du projet soumis a4 la Commission du Droit Internatio-

nal sur la question des traités 4 Vienne, on constate que ce texte

ne dit pas spécifiquement qui, lorsque ceci n’éest pas indiqué dans

une constitution, peut décider si un Etat membre d'une union

fédérale peut conclure.un traité avec un pays étranger. Pareil

texte peut donc entrainer le risque “grave et inadmissibie”, ont

affirmé plusieurs pays, de voir une capitale étrangére interpréter
ja constitution d’une union fédérale. .

En somme, ¢est ce qui.a été tenté. par la France avec le

Québec, ce qu’Ottawa a refusé d’accepter, faisant méme parvenir .

une note de "#tgrets” au gouvernement de Paris.

A Vienne, e mois dernier, les seuls pays qui ont épousé ja
these de Pa‘. ant été ses anciennes colonies “libres” (pas

toutes. certa s ont osé s’abstenir de voter), notamment -le

Gabon. lu Cé .-d’Iveire (forcée de refuser du blé canadien gratuit

il n’y a pas « longtemps), de méme que les pays arabes, ce qui
nest pas... un mysteére, dirait-on a Tel-Aviv. Les pays communis-

tes étaient aussi de la méme ... fournée mais pour une raison qui

daar
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Contre la thése frangaise (du moing% celle qui prévalait
jusqu’au 28 avril) et céile de Moscou, on assista 4 Vienne au

rassemblement de toutes les grandes unions fédérales du monde:
Etats-Unis, Grande-Bretagne, Inde, Canada,. Mexique, Australie,
Suisse, Brésil, Allemagne Fédérale, etc., tiens, pourquoi’ ne pas
donner au complet cet éloquent alignement:

- Pour le amaintien du deuxigme paragraphe de. article 5:
Afghanistan, Algérie, Bulgarie, Biélorussie, Afrique Centrale, Cu-

ba, Tchécoslovaquie, Equateur, .France, Gabon, Hongrie, Indo-
~nésie, Iraq, Céte-d’Ivoire,, Kuwait, Madagascar, Monaco, Mon-

golie, Maroc, Népal, Pologne, Roumanie, Syrie, Turquie, Ukraine,
‘URSS, Republique ‘Arabe Unie et Yougoslavie. :

Contre, “argenting, ‘Autriche; ‘Australie, . Barbade, : ‘Belgique, :
Bolivie, Brésil, Birmianie, Cameroun, Candda;’Ceylan, Chili," Chi-*.,

Colombie, Congo, #Costa Rica, Chypre, Danemark, ane (Formose),
_ République Domiriicaine, El Salvador, Ethiopie, Rép sliqué Fede:
rale Allemande, Ghana,, Gréce,, Guateniala,Gitinée, ‘Honduras, {
Inde, Iran, “Itlande;” Israel, Italie, Jamaide;: JaponLibéria,? cs
Liechtenstein,” “Luxembourg, Malaysia, ’“Malte; Mauritanie’ ‘HMexi

.plaindre en cas de litige. (Entre nous, supposons. que M.- Cardinal

sjamais?. .); que des: ,opportunistes bient6t préts a. en, suivre servi-

tM. Jean-Guy., Cardinal, que devrait’ fdire -celui-ci -?'/It pourrait
que, Holldhde; ‘Nouvellé:Zélaride, ‘Nigeria, Norvége,”Pakistan; Pa-.
nama, Pérou, Philippines,:Portugal, Corée, Vietnam, Sate: ‘Marino, : 4 toute *indéperidap-e... (*# a. f

traités -
Singapour, Afrique- du-Sud, Espagne, Suéde,. Suis*e, Trinidad et .
Tobago, Grande-Bretagne, Etats-Unis, Uruguay. Venezuela et-

Zambie. Jo

-Pareil vote constitue donc un désaveu d'une interprétation du
droit international que tentait de mousser la France, ceci par la

quasi-totalité des pays du monde. libre et. d’aillcurs. on se

demande si de Gaulle parti, la France voudra continuer.. son petit
jeu, oe

Ceci démontre également que la diplomatie canadienne a su
éveiller Yopinion mondiale et bien pldider une cause qui n’‘intéres-

Sait que peu de pays il y a um an encore, comme par exemple la

Suisse, qui ; a soudain saisi toutes: les implications de la’ situation.

- Le récent vote de Vienne ne cause aucun ‘ préjudice. ae des
Etats membres d’unions {édérales qui auraient déja, en vertu de’

constitutions existantes ou encore de “traités parapluies” comme

Ottawa: enva..déja.conclu un.avec Paris il y a quelques années

dans les domaines. de la culture et de )éducation, la permission

de signer certaines ententes..Incidemment, A Vienne, de nom-

breux pays ayant un systeéme fédéral ont appris’ Vexistence de
Yaccord-cadre signé par Paris et Ottawa il y a trois ans et se

proposent ‘de recourir 4 un tel mécanisme si l’occasion s’en ~
présente, chez eux. Parmi les pays qui s’opposaient lé plus- ay .
maintien de 2e paragraphe de Varticle.5 se ‘trouvaient des now

velles unions fédérales qui redoutaient que l'on essaie, em ree

courant @ des trucs du genre de ceux du général -de Gaulle,
de diviser et méme de détruire un jour leurs “fédérations. _

Dans les discours qui ont précédé le vote, l’on s’en est tenu, a
Vienne, 4 discuter strictement les points de droit: international en
cause, Je Canada s’abstenant par exemple de donner des exem-

ples précis d’interprétation “étrangére” d‘une constitution et n’al-:
lant pas plus loin que de dire: ¢a peut arriver..Le chef.de la

délégation italienne, sans vouloir faire de ‘humour a-t-on assuré,
a noté que le seul (autre, sans doute...) prévédent historique
d'intervention connu remontait & quelque 489 ats, alors qu'une

' principauté italienne avait voulu signer un traité 2c la France.

‘Le Canada, pour sa part, ne s’est pas opposé, > Vienne, aw
paragraphe 1 de Varticle 5, signalant qu’il-a déja démontré, au
moyen d’accords-cadres, qu'il est prét A permettre ia sigriature de... ~
certaines ententes entre ses provinces et d’autres. pays, mais.
Ottawa a qualifié Je paragraphe 2 de’ "dangereusement incom-

plet”, surtout pour un pays comme le-nétre ou “une bonne partie
de la constitution n’est pas écrite” et od il y a un “danger. réel”.

que tel paragraphe “mére & la pratique totalement inacceptable
d'un pays étranger ‘essayant de s‘arroger le droit dinterpréter-
notre constitution”, un “document qui ne peut s‘interprétet. qu’a

l'intériéur du pays. concerné”. Les. pays qui ont favorisé. le

maintien du paragraphe 2 ont commodément “oublié” cet’ argue-

ment de linterprétation d’une constitution par des “étrangers”.

_ L’Australie (comme le Canada) a indiqué quele texte. proposé
ne disait pas qui devrait @tre tenu responsable de toute violation
d'un traité (l/Etat ou Vunion fédérale) ou & qui on Pourrait se

ait signé un vrai traité.& Paris et qu'un jour; la France réclame

vainement quelques dizaines de millions de dollars pour un

programme de satellites, ou devrait-on s’adresser, en dernier

ressort?). Pour Inde, un membre d’une union fédérale peut

Signer des traités, mais sous la responsabilité fédérale car. il
s‘agit d'une “question qui reléve uniquement des lois internes de

chaque fédération’: I" serait donc “peu’sage de codifier: aussi
prématurément (qu’on veut le faire avec le pafagraphe 2) le droit

international avec un texte qui peut permettre 4 un tiers’ pays

d'interpréter Ja constitution d’une union Fédérale. ce qui pourrait
ouvrir la voie a des interventions trés graves”. L’Uruguay: “Il est

impensable pour un pays de laisser a un autre le droit d'interpré-
‘ter sa constitution.” ,

‘Les Etats-Unis ont abondé dans le méme sens, affirmant

qu’on n’a “apporté aucun argument de valeur indiquant que le

paragraphe 2 évitera des difficultés, mais qu’au "contraire on a

démontré que cet article pourrait en créer 4 ‘lusieurs pays dans

sa forme actuelle” quand des tiers pays ssu. “© interpréter une
fonctituiion Lal met :

leone

econ p=phussa: interveniionvewangeRcert
‘$s gner er*des’ traités:- pour un membre d’un* anion ial me

ga ao historique .gur_.l/épine___-Pour-revenir-au~Canada, ,-celui-ci-a-soutenu -que. le-paragraphe fe —
2 assume “fort incorrectement” que ja constitution de chaque
“pays parle par elle-méme et que cela suffit a trancher Ja

question. Ii y a des cas ov Jes constitutions sont amendées a la ‘7
uite de décisions rendues par des tribunaux. Ailleurs, comme au ,. 5

tariada,. uné bonne partie de la constitution: n’est -pas:.écrite. La °"\ A
tradition- constitutionnelle est alors aussi importante que les :
textes. Et “notre expérience confirme que dans un pays comme le
Canada, quia, accédé 4 son indépendance au cours dune évolu-
tion graduelle de sa. tradition constitutionnelle, dont\.une partie
n'est pas écrite, la possibilité qu'un autre pays puisse interpréter
sa constitution comporte un réel danger.”

Le vote du'28 avril A Vienne et les interventions dont j‘ai don-
né ci-haut quelques résumés indiquent que le fameux paragraphe
2-de Varticle 5 d’un projet de ’ONU sur ‘les traités internationaux,

- qui est: disparu, peut-étre symboliquement, le jour ow, le général.
. -dé-Gadile abandonnait ia présidence francaise, n'est pas pres de.
révenir ala surface. .

Mais si- NIM. Debré et de Murvitle ‘ntavaient, “été. “Gait-on

lemenit.aun; autre’ dans. une direction: totalement, opposée,, ‘aban-
donnant,..ses:’ *@laques” (a. tapis, rouge). a la main; -‘idtr 8¢ millant=

~ toujours ‘sadresser a: Cuba, au Gabon 0 ot encore: 2 Mokraines 9G: “0 03786
ee
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OFFICE OF THE PRIME MINISTER @ CABINET DU PREMIER M ‘ hv

MEMORANDUM . . CLASSIFICATION |

e » ws , | aaa al
TO MR. ALLAN S. MCGILL

SENIOR DEPARTMENTAL ASSISTANT

SSEA

e . ° ' Notre dossier

FROM MARY E. MACDONALD DATE

De May 13/69

FOLD

SUBJECT U.N. CONFERENCE ON THE LAW OF TREATIES -- ARTICLE 5
ujet ° ”

Your Minister's Memo of April 30th to the Prime Minister

\

The Prime Minister has commented as follows:

"Good work. Congratulations to our

U.N. delegation".

MaryWE. Macdonald

=
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April30, 1969.

MEMORANDUM FOR THE PRIME MINISTER

U.N, Gonference on the Law of Treaties--Article 5

The Head of our Delegation to the Law of Treaties

Gonference at Vienna has advised that delegates at the plenary

session yesterday voted 66 to 28 with 13 abstentions to delete
Paragraph 2 of Article 5 of the draft Convention on the Law of

Treaties, the federal states clause. You may recall that

Article 5(2) provided as follows:

"States members of a federal union may possess
the capacity to conclude treaties if such capacity

is admitted by the federal constitution and within

the limits therein laid down."

As stated in an earlier Memorandum to you in connection

with the visit of Prime Minister Gorton, it was the Canadian concern |

that such a paragraph if adopted could have produced two highly

undesirable results:

first, it could lead to the practice of outside
states purporting to interpret for themselves the

constitutions of federal states. This would be an

unacceptable interference in the internal affairs

of the federal state; and

second, it could lead to the fragmentation of the

international personality of federal states, with |

each member of the federation pursuing a separaté |
course in international affairs. |

4t the First Session of the Law of treaties Conferende .
in the spring of 1968 the Canadian Delegation supported proposals

to delete Paragraph 2 in order to avoid recognition in the convention,

as finally adopted, of the principle that component members of a

GW, ;.)
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federal state may under certain circumstances enjoy a treaty

making capacity. In the event, however, Article 5(2) was
retained by a simple majority, due largely to the efforts of the

U.S.S.R. and its allies, who were concerned about the continued

international personality of Byelorussia and*the Ukraine, and to

the fact that France was able to align the countries of the French

Community in support of the Article.

In an effort to reverse this decision at the second

session of the Law of Treaties Conference, discrete approaches

beginning in August were made in friendly countries to seek

support for our position on Article 5(2). These initiatives had
as their objectives (a) to assure that those governments whose

representatives opposed Article 5(2) at the First Session maintained
their opposition at the Second Session, thereby depriving Paragraph 2

of the 2/3 majority it required for adoption, and (b) to assure a
simple majority in favour of a procedural motion for a separate vote

on Paragraph 2 of Article 5 as was done at the First Session.

(Without a successful vote on this procedural question we could

secure the rejection of Article 5(2), only through a rejection of
Article 5 as a whole, and this we had good reason to believe would

be virtually impossible.) Representations were made to over 74
governments on this question before the convening of the second

session of the Gonference. In addition, during the first three

weeks of the Conference prior to the formal vote, our Delegation

reported that they conducted a systematic campaign of personal

discussions with members of approximately 80 delegations and co-
ordinated the lobbying efforts of the Federal States Group consisting

of primarily Australia, Malaysia, Mexico and to a lesser extent, India.

In the meantime, the U.S.S.R. and French delegates were making a

concerted effort to shore-up the support their position had enjoyed

at the previous session of the Gonference,

4s it turned out no procedural vote was required on whether

Paragraph 2 was to be considered as a separate item and the Paragraph

itself failed even to obtain a simple majority. The substantial shift

in voting on this item compared to the first session constitutes an

impressive and gratifying outcome to the many months of concerted \
diplomatic effort to develop wider support for the Ganadian position. '

The deletion of Article 5(2), by reaffirming the principle

that only the central government of a federal state has exclusive

treaty making capacity, has significantly advanced the position of the

Federal Government in its constitutional discussions with the provinces

on the question of provincial powers in external affairs. If Paragraph

2 had been retained in the final text of the Convention on the Law of

Treaties, it would have been open to foreign states, if they so choose,

to decide whether or not a federal states constitution permits direct

‘teee 3
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treaty relations with a unit of a federal state. This would have

provided proponents of an independent treaty making capacity for the
Canadian provinces with an exceedingly valuable weapon in their

constitutional negotiations with the Federal Government when they

turn to the role of the provinces in international affairs. In this

context it is of interest that in its Working Paper On Foreign Relations

presented at last February's Constitutional Confe Quebec

Government relied solely on Article 5(2) in support of the international

law aspects of its position. Deprived of this international legal

argument as a result of the above vote at the Law of Treaties Conference

the case put forward in the Quebec paper is appreciably weakened.

MeSe
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PRECEDENCE
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ORIGINATOR/REDACTEUR DIVISION ~T TELEPHONE |

"(COMMUNICATIONS DIV) |

ie Et

EXT 18/BIL (REV 5/64)

| ImgaL ) 269553
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‘not propose to attempt drawing up 4 firm timetable at this stage. |

However, we should be grateful if all divisions and officers con-

~ gerned would keep his wishes in mind and be prepared to. meet with
.him or to draft briefs ae. occasion requires. : a

‘When some of these appointments firm up, it may be

wee Bie Ee ys enka

we will inform you .

4 ge - : , “Diary * eee eee i a “document disclosed under the:Access to Information Act
a : . vay, Diary of @ aire 7 ge" oi

pe Ale no | oy eo

the Under-Secretary of State . ee ae ew | RESTRICTED
for Hxternal Affaire and a Miarecatee Listed. elow

wg Mey 12, 1969
Commonwealth Division

7 | oe :
, Visit to ottawa of ur, Arnold Suith, Conmonwenth -
' Secretary-General - a a .

; . ae —_ ‘You will see from the attached telegram 1976 of “May 9 vo
Me. Robinson from London that Mr, Arnold Smith plans to be in Uttawa from May 29

Mr. Collins — “to June 11, Given the length of his visit, the number of people he ©

are Starnes — wishes to see and the number of subjects he wishes to discuss, we do
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RESTRICTED

FM LDN MAYS/69

- TO EXTER 1976 IMMED

INFO CIDAOTT DE OTT

REF OURTEL 1975 MAYS

VISIT TO OTTICOMWEL SECGEN

ON COMPLETION OF HIS VISIT TO VNCVR ON MAYES, ARNOLD SMITH

HAS ADVISED ME THAT HE PROPOSES TO SPEND A FEW DAYS IN OTT

FROM MAY29 POSSIBLY UNTIL Kis. ENGAGEMENTS: IN TORONTO ON AUNI2

2.THERE ARE A NUMBER OF THINGS SECGEN WOULD LIKE TO DISCUSS
IN OTT AND DURING HIS STAY KE WOUL D LIKE TO SEE TRE PMs » SSEA, MR:

CADIEUX AND OTHER OF FICERS IN THE DEPT.

. SeSINCE COMVEL SECRETARIAT IS at PRESENT MAKING ARRANGEMENTS

FOR THE ANNUAL HTG OF COMVEL FINANCE MINISTERS IN BORBADOS IN SEP,

HE WOULD ALSO, VELCOME MTG WITH FINANCE MINISTER.

ASHE 1 ALSO SEEKING APPOINTMENTS WITR THE SECY OF STATE AND
JULES LEGER AND WITH MINISTER OF InNIc AND LOU COUILLARD.

5e SECGEN HAS ALREADY ARRANGED AN APPOINTHENT WITH MAURICE

STRONG ON THE MORNING OF FRI MAv30 AND WILL LUNCH WITH STRONG

THAT DAY. IN CIDA HE WOULD ALSO LIKE TO SEE DENYS HUDON AND GES
— | a we OE on

6. IN ADDITION TO FOREGOING COMWEL SECGEN WOULD LIKE TO PAY

COURTESY CALLS ON THE GOVGEN IF POSSIBLE AND ON THE LEADER OF THE

OPPOSITION. HE WOULD ALSO LIKE 1 SEE GORDON. ROBERTSON. COMWEL

cerca tn a EE OI aE pene Ne

SECGEN WILL BE ACCOMPANIED BY GORDON GOUNDREY,DIRECTOR PLANNING .

ANDATECHNCCAL DIV COMVEL SECRETARIAT, AND BY ENEKA ANYAOQKU,HIS

oec2
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ACTING SPECIAL ASST.

‘TeFOLLOWING ARE SUBJS COMWEL SECGEN WOULD LIKE TO pIscuss:

CADCOMVEL CARIBBEAN“AS YOU ARE AVARE IMMEDLY BEFORE TRIP To CDA

SMITH WILL BE VISITING & NUMBER OF COMWEL CARIBBEAN. COUNTRIES,

INCLUDING SOME OF THE ASSOCIATED STATES, AND THE HQS OF THEIR. REGTONAL

SECRETARIAT AND THE ASSOCIATED STATES SECRETARIAT.HE 19 UNDER-

TAKING THIS CARIBBEAN VISIT AT _ URGING OF ERIC WILLIAMS AND CTHER

CARIBBEAN LEADERS.

(B)FRANCOPHONE COOPERATION. |

CC)PROBLEMS OF YOUTH IN THE COMWEL*THIS IS FOLLOW UP OF PMs

MTG WHICH ASKED SECRETARIAT TO LOOK INTO POSSIBILITIES OF sox=

STUDIES ON THIS QUESTION. a oe

CD) PROBLEMS OF SHORT-TERM AND LONG-TERM MIGRATION.

CE)COMWEI. ACTIVITIES IN THE INFO FIFLD-aGAIN a FOLLOW UP OF

PMS MTG.

CFYESTASLISHMENT OF LEGAL SECTION IN SECRETARIAT.IN THIS. |

‘CONNCCTICN SMITH WOULD LIKE TO - MAXE. CONTACT WITH TKE . NEW comy TEL

LEGAL BUREAU SECY RONALD. c MERRIAN, CDN BAR. AS Ss0C, 390 SPARKS STOTT.

(6) COMVEL COOPERATION IN” BOOKTM DEVELOPMENT’ AND EDUCATIONAL FIELDS

. RE WOULD LIKE TO pISscUss TRIS SUBJ IN THE DEPT AND iF APPROPRIATE

IN OTHER DEPTS.

CH)COMWEL SEMINAR ON INATL RELATIONS, SECRETARIAT is
_ CONSIDERING POSSIBILITY OF SEMINAR ‘ON SOME ASPECTS oF THIS suBd On

ADMIN ARRANGEMENTS IN THIS FIELD.DISCUSSION ON THIS SUBY vouLD -

200d
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PAGE THREE 1976 RESTR

BE 4 FOLLOW UP ON CONTACTS WE HAVE ALREADY HAD WITH INATL

AFFAIRS DIV OF SECRETARIAT.

CIOCOMWEL PROGRAM ON TECHNICAL COOPERATION= SMITH WOULD

LIXE TO DISCUSS REVIEW OF THIS SCHEMECIE NAIROBI SCHEME) WHICH

SECRETARIAT HAS SUGGESTED MIGHT TAKE PLACE THIS AUTUMN POSSIBLY

IN LDN OR ELSEWHERE BEFORE MTG OF COMWEL FINANCE MINISTERS IN

BARBADOS. I ae

CJYCOMWEL COOPERATION IN SCIENTIFIC FIELD-DR GLEN, SECRETARIAT
SCIENTIFIC ADVISER,HAS SOME SUGGESTIONS ON THIS SUBJ.

“Bel UNDERSTAND COMVEL SECGEN WILL ATTEND OPENING PERFORMANCE

AT NEW NATL CENTRE FOR PERFORMING ARTS AND HAS BOOKINGS FORCR OB ig ETT ES OE ET ge ap cee LE yr TT gee a gh ee
— «JUN2Z,3 AND 4,

9.YOU WILL NOTE FROM ITINERARY IN REFTEL THAT SECGEN.ahs
LEAVES HERE, TOMORROW. YOU COULD CONVEY YOUR REACTION TO ABOVE

REQUEST To HIM ENROUTE AND ADVISE us ACCORDINGLY ALSO.

003798
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- The Canadian Delegate, Mr. Wershof, spoke in Flenary in

explanation of vote after the votes on Article 49, on the draft

declaration adopted at the Firet Session by the Committee of the Whole

(A/CONF .39/24/VOL. IZ Para 459) and on the draft resolution concerning

broad dissemination proposed by afghanistan (A/CONF.39/L.32/Rev.1).

Mr. Nershof stated that although Canada had voted in favour

of the draft declaration, he wanted to make clear that in the view of

the Canadian Government, a view which had been maintained for many

years and had been stated in the General Assembly and ab many

conferences of a legal nature, the word "force" appearing in Article 2.4

of the United Nations Charter, and as well the same word as employed in

Article 4&9 of the draft corvention, referred only to military (armed)

force. It did not, in the view of the Canadian Government, have the

wider connotations of a political and economic nature which other

delegations had suggested. The Canadian Government agreed whole.

heartedly with other delegations supporting the declaration that the

use of any kind of force against a state, not only military but also

political and economic, te coerce it to perform any act relating to

the conclusion of a treaty, was thoroughly reprehensible. Thies attitude,

however, was quite independent of the Canadian opinion concerning the

meaning of “foree® as it appears in Article 2.4 of the Charter.

Thus, while the Canadian Delegation fully respected the views

of other states which had expressed a contrary opinion, it was unable

to share their views and its support for the declaration should be.

construed in that light.
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LAW OF TREATIES CONFERENCE:2ND SESSIONSSTH WEEKLY { sustanye ines

PLENARY HELD 7 MTGSC12TA TO 18TH INCLUSIVE)THIS WEEK.IT CONSIDERED

ARTICLES 23-49 AND COMPLETED 23-48. AT OPENING OF 12TH MTG, MAYS,

THERE FIRST WERE TRIBUTES TO MEMORY OF PRESIDENT OF INDIA. CDA SPOKE.

ART 23CP ACTA SUNT SERVANDA): YUGOSLAVIA INTRODUCED AMENDMENT L.21 TO

TEXTC CONF. 39/13/ ADD.5) ADOPTED BY CTTEE OF WHOLECCW) TO. ADD FOLLOWING

QUOTE IN FORCE UNQUOTE WORDS QUOTE AND A TREATY PARTLY OR IN WHOLE’

PROVISIONALLY APPLIED UNQUOTS AFTER COLOMBIA HAD SUBMITTED A SOMEWHAT

SIMILAR ORAL AWENDMENT TO ADD FOLLOWING QUOTE IN FORCE UNQ@UOTE woRDS

QUOTE OR BEING APPLIED PROVISIONALLY UW QUOTE. Le21 WAS LATER WITHDRAWN

ON UNDERSTANDING IT WOULD 3E CONSIDEREDC ALONG WITH COLOMBIA.

PROPOSAL) 8 BY, DRAFTING CTTEEC DC) AS S POSSIBLE BA
tn
IS FOR AN ADDITIONAL

emARTICLE E. ARTICLE 23 WAS THEN ADOPTED S6-4-8

CART 23 BISC INTERNAL LAW) LUXEMBOURG INTRODUCED AMENDMENT L615 TO

“ADD TO 23 BIS ADOPTED BY CWCCONF,39/13/ ADD.5) A NEW 2ND PARA TO RZAD

QUOTE THE PARTIES SHALL TAKE ANY MEASURES OF INTERNAL LAW THAT MAY

BE
=~ tr NECESSARY TO ENSURE THAT TREATIES ARE FULLY APPLIED UNQUOTE, AFTER

VMANY STATES SPOKE AGAINST THIS FORMULATION IT WAS WITHDRAWN AND ART

23 BIS WAS ADOPTED 73(CDA, UK, USA)-2¢CAMEROON AND VENEZUELA) -WRM

ART 2A NON=RETROACTIVITY). (CONF. 39/13/ ADD.5) AUSTRIA REQUESTED SEP-

ARATE VOTE ON WORDS QUOTE OR Is OTHERWIS & ESTABLISHED UNGQUOTE WHICH

wee 2 wy b | .
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WERE RETAINED 78 (USA, UK, FRANCE) -9¢ AUSTRIA CDA, TURKEY)-12. ArT 24 WAS

THEN ADOPT2D 97-G-2CTURKEY AND SWITZERLANDYS
ART 25° TERRITORIAL SCOPE).C CONF. 3S/13/ ADD.5). ADO PTED 97-@-9.

ART 28C SUCCESSIVE TREATIES). C CONF. 39/13/ ADD.5) ADOPTED 94-@-8¢ EAS-

TERN EUROPEANS) AFTER DEBATE SUGGESTING GENERAL AGREEMENT THAT CUE-

LESTION WHICH TREATIE S WERE EARLIER OR LATER SHOULD DEP END UPON DATE

ART 27° CENERAL RULE OF TERPRETAvtovn. ccoutyao/14,abp.2>. avop ren
97-23

ART 28 (SUPPLEMENTARY INTERPRETATION. (CONF. 39/13/ ADD. S$). ADDOPTED

161-2 -2

ART 29C INTERPRETATION OF MULTILINGUAL TREATIES).C CONF. B9/13/ A \DD.S)

ADOPTED 1@1-@-2.

ART SEC TAIRD STATES). CCONF. SS/15/ ADD. 7). ADOPTED $7-@-¢.

ART 31 OBLIGATIONS FOR THIRD STATES). CCONF.39/13/ ADD. 7)VIETNAM

INTRODUCED AMEN DMENTC Le 85) TO ENSURE ACCEPTANCE OF OSLIGATION BY THIRD

STATE Be IN WRITING. THIS WAS ADOPTED 4ACCDA, FRANCE) -19( UK) =31 (USA)

ART31 AS AMENDED WAS ADOPTED 99-9-1.

ART S2C RIGHTS FOR THIRD STATES). ( CONF. 39/13/ ADD.7 ) HUNGARY AND USSR |

INTRODUCED AN AMENDMENTCL.22) CONC ERNING MOST FAVOURED NATION TREATMENT -

WHICH WAS EVENTUALLY WITHDRAWN AFTER DEBATEC OURTEL 399 MAYS REF ERS)

ART 32 THEN poor e0({6-0-0) |
ART 33( REVOCATION OR M ODIFIC ATION OF RIGHTS OF THIRD STATES) « (CONF.

39/13/ ADDMULM ADOPTED 16G-3-2.

eoed
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ART 34C THIRD STATES AND JUS COGENS).CCONF.39/13/ ADD.7) AMENDMENTS

WERE INTRODUCED BY MONGOLIACL.29),TO ADD QUOTE INNATL UNQUOTE AFTER

QUOTE GENERAL PRINCIPLE OF UNQUOTE; BY UKCL.23), TO REDRAFT TEXT ADOP-

TED BY Cis AND BY NEP AL CL. 27), TO DELETE ALL WORDS AFTER QUOTE RULE

OF INN ATL LAW UNQUOTE, UK WITHDREW L623 AND NEPAL CHANGED PROPOSAL

IN L.27 TO A REQUEST FOR SEPARATE VOTE ON WORDS IN QUESTION, VOTE WAS

zDeCwELeytH27 (CDAD ~ -SOCUK, 47%, FRANCE)-19 AND- WORDS WERE THER EF ORE

YONGOLTAN AGEN DMENT L228 WAS THEREFORE NO/NO LONGER RELEVANT. ART 34

AS zBMENDED WAS THEN ADOPTED 83( CDA, UK, USA, FRANCE)-13-7..

ART 35( ANENDNEHT). (CONF. 39/13/ ADD.8). ADOPTED 86-2-0. |

p2T S6C AMENDMENT OF MULTILATERALS). (CONF. 39/13/ ADD.8). ADOPTED 91-3-2.

ART 37C AMENDMENT BETWEEN, OLY CERTA IN OF PARTIES) «( CONF. 39/15/

ADD.8) ADOPTED S1-0-2 | | |

ART 38. THERE IS NO/NO LONGER AN ART 38 IN PRESENT DRAFT AS IT WAS

DELETED AT FIRST SESSION, - |

ART 39C VALIDITY AND CONTINUANCE IN FORCE).(CONF.39/13/ADD.9).

ADOPTED 9@-1( TURKEY) -S. ee

ART ABC OBLIGATIONS UNDE R GEN IERAL INNATL LAW). (CONF. 39/13/ ADD. 9)

aDOPTED 99-G-1(TURKEY).USA MADE GENERAL STATEMENT EXPRESSING ITS

SUPPORT FOR CERTAIN ARTS IN PART V AS BEING CONDITIONAL UPON INCLUSION

IN CONVENTION OF 4 SATISFACTORY SETTLEMENT OF DISPUTES PROCEDURE

SUCH AS 62 BIS). | |

PRT 41 CSEPARASILITY) « (CONF. 39/13/ 4 DD.9). FINLAND REQUESTED A SEP-

PRATE VOTE ON WORDS QUOTE AND 59 UNQUOTE IN PARASC WHICH IF SUCCESSFUL

ood . | | : — 003802
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If DELETING WORDS WOULD HAVE RESULTED IN INCLUSION OF TREATIES VIOL-

ATING A RULE OF JUS COGENS AMONG THOSE ‘THAT ARE SE PARABLE). VOTE ON

WORDS WAS 65-33¢CDA, FRANCE, UK, USA AND MOST WESTERN NATIONS) -S. THUS
WORDS SHOULD HAVE BEEN DELETED HAVING FAILED TO WIN TWO-THIRDS MAJ-

ORITY. HOWEVER 4 PROLONGE D PROCEDURAL WRANGLEC LED BY INDIA AND TAN-

E"ZANTA) FOLLOWED AND EV EN TUALLY UK AND VFINLAN AFTER AN ADJOURNMENT F FOR

CONSULTATIONS) AGREED TO HAVE & SECOND VOTE.THIS TIME ROLL CALL VOTE

ON WORDS WAS 66-39C CDA, UK, FRANCE, USA, ET SL)-9 AND THEREFORE WORDS

WERE RETAINED WITH TWO-THIRDS VOTE. ART 41 WAS Then ADOPTED 96-3

ART 42 PRESCRIPTION). (CONF. 39/13/ ADD. 9) VENEZUELA SOUGHT & SEPARATE

VOTE ON PARACB) WHICH WAS OPPOSED BY SWITZERLAND AND GUY AW AC OURTEL ©

398 MAYS). MOTION FOR DIV WAS REJECTED ON A ROLL CALL VOTE 21¢(VENEZ-

UELA AND MOST LATIN AMERICANS) -47 (UK, USA, FRANCE , oWITZERLAND, GUY ANA
AND MOST AFRO-ASTANS) -37¢ CDA, ISRAEL, EASTERN EUROPEANS). ART 42 WAS

THEN ADOPTED S4( CDA, FRANCE, UK, USA, CHILE)-17( MOST LATIN AMERICANS) -6.

ART A3C INTERNAL LAW RE COMPETENCE). CCONF.39/13/ ADD.15). CAMEROON

ASKED FOR A SEPARATE VOTE ON FINAL WORDS OF PARAL BEGINNING QUOTE

AND CONCERNED... UNQUOTE, MOTION WAS REJECTED 7( CDA, AUSTRIA, SOUTH

AFRICA) -43CUSA, FRANCE, USSR) -470UK). ART 43WAS THEN ADOPTED S4¢CDA,

“FRANCE, UK, USA, USSR) -2-3CANEROON). IW DESATE CDA SPOKE TO POINT OUT

THAT OUR VOTES IN FAVOUR OF CERTAIN OF ARTS IN SECTIONS 2 AND 3 OF

PART V WERE CONDITIONAL UPON ADOPTION BY PLENARY OF A SATISFACTORY

TTLEMENT OF DISPUTES CLAUSZ.SE

-ART4AC SPECIFIC RESTRICTIONS ON AUTHORITY TO =XPRESS CONSENT).

weed
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(CONF. 39/13/ ADD.10) SPAIN HAD TABLED AN AMEN DMEN TCL. 26) WHICH IT CON-

SIDERED ESSENTIALLY OF &° DRAF TING NATURE AND WHICH WAS REFERRED TO

DO WITHOUT VOTE. ARTICLE ADOPTED 1@1-2-2. . .
ART A5C ERR ‘ORD. {CONF.39/13/ ADD.19).UK HAD TASLED AN AMEN DMENTC.19) -

TO ADD AFTER QUOTE AN ERROR IN UNQUOTE WORDS QUOTE OR CONCERNING UN-

QUOTE, IT ANHOUNCED, HOWEVER THAT IT WAS BEING WITHDRAWN. ADOPTED | |

95C CDA, USA) -3-5CUK, FRANCE). |

ART 46C FRAUD). CCONF. 39/13/ ADD, 19), ADOPTED Sa-~ “B= “7 CUK, FRANCE). |

ART A7CCORRUPTION OF A REH). (CONF. 39/ L3/ / ADD.19) ADOPTED 840 US AD-

2CMXICO)-1L4C CDA, UK, FRANCE).

ART 48 C COERCION). (CCONF.39/13/ ADD.18) AUSTRIA REQUESTED SEPARATE VOTE

ON WORD QUOTE PERSONALLY UNQUOTE. VOTING WAS 16C JPN, AUSTRALIA, UK,

FINLAND) - -~AS(CDA, , AUSTRIA, USA) -35C FRANCE , FRG, USSR). WORD WAS iEREF ORE

DELETED. VOTING ON ART 48 AS AMENDED WAS 93-@-4(C UK, FRANCE).

ART 4SCUSE OF FORCE TO COERCE). (CONF. 39/13/ ADD, 16) ALTHOUGH MANY

HAD EXPECTED TO VOTE OW THIS: ART AT 18TH MTG, AFGHANIS Tal. ANNOUNCED

IT WAS TABLING,A NEW DRAFT RESLNCL.32)T9O SUPPLEMENT RESLN THAT HAD

SEEN ADOPTED AT 1ST SESSION BY CW AND WAS TO 3H ADOPTED BY PLENARY.

AS TEXT HAD NOT/ NOT SEEN DISTRIBZUTED IT ASKED UNDER RULE al THAT MTC

ADJORUN. MOTION WAS AD sort T2D SSCCDA, UK, FR (ANCE) - -11CUSA)-29 AUSTRIA,
AUSTRALIA). DIS CUSSION OF ART 49 WILL RESUME MAYL2.

| WERSHOF
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REF - YOURTEL 1552 MAY2

LAW OF TREAT IES- ~ARTA2@ GUYANA . .

FOLLOWING. RECEIPT OF REFTEL WE TALKED WITH MEAD OF GUYANA DEL AND

EX PLAINED OUR PROBLEM. AT THAT TIME HE WAS NOT/NOT SURE THAT HE WOULD

OBJECT TO VENEZUELA REQUEST FOR SEPARATE VOTE ON PARAC B) 3 HE THOUGHT

HE MIGHT RELY ON “GETTING TWO-THIRDS VOTE TO RETAIN THAT PARA, YESTER-

DAY MORNING HOWEVERC JUST PRIOR TO OPENING OF DEBATE ON ART 42)

HE TOLD us THAT HE HAD DECIDED TO OBJECT ‘TO SEPARATE VOTE AND STRON-

GLY URGED US TO ABSTAIN ON PROCEDURAL VOTE RATHER THAN VOTE IN FAVOUR

OF PERMITTING SEPARATE VOTE.IN VIEW OF REFTEL AND FEELINGS OF GUYANA

WE AGREED TO ABSTAIN, © | |

VENEZUELA 80TH on PROCEDURE AND SUBSTANCE. LATTE RS REQUEST F F OR SEP~

ARATE VOTE WAS REJECTED 21- ATCUSA, UK, FRANCE) - 31( CDA). ART Az WAS THEN:

ADOPTED BAC CDA)~17- “Se

Se VENEZUELA AND HER SUPPORTERS RESENTED PARTICULARLY THE REFUSAL OF

REQUEST FOR SEPARATE VOTE.AS IT TURNED OUT OUR ABSTENTION DID NOT/

NOT AFFECT RESULTS.

WERSHOF
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The Canadian Delegation wishes to make a general statement

applicable te many of the articles in Sections 2 and 3 of Part ¥ of

the draft Convention, oe, . | -

Quite apart from our doubts about the substance of some of

the articles in these sections, the Canadien Delegation considers

that certain of these articles would be inaccepbable to the Canadian

Government in the absence of a satisfactory settlement of disputes -

¢lause such as Article 62 bis as recoumended recently by the Comittee

of the Whole. | |

Therefore, if the Canadian Delegation votes in favour of ali

or most articles in Sections 2 and 3 of Part ¥, we do se on the

asoumption that thie Conference will adopt a satisfactory settlement

of disputes clause.

4f that assumption proves to be incorrect, the Canadian

Delegation reserves the right to reconsider ite position on the |

question of the adoption of the Convention as a whole. Similar

declarations were madé by the Canadien Delegation at the lst Session

in Comittee of the Whole during the examination of Part V of the

Convention.
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LAW OF TREATIESSART 32:MOST- FAVOURED NATION TREATMENT

ART 32(TREATIES PROVIDING FOR RIGHTS FOR THIRD STATES) DEALS (PART IC-
ULARLY IN PARAL)WITH MATTER OF RIGHTS ARISING FOR THIRD STATES NOT/
NOT PARTIES TO GIVEN TREATY IF PARTIES SO INTEND AND IF THIRD STATES

CONCER NED ASSENT THERETO .WHEN ARTICLE CAME BEFORE PLENARY MAY7 HUN- |

\GARY AND USSR INTRODUCED AMENDMENT (L.22)TO PROVIDE IN A NEW PARA
THAT QUOTE THE PROVISIONS OF PARAL SHALL NOT/NOT AFFECT THE RIGHTS

OF STATES WHICH ENJOY MOST FAVOURED NATION TREATMENT UNQUOTE.

2.ALTHOUGH ON ITS FACE(LOOKED AT FROM STRICTLY LEGAL VIEWPOINT) THIS

AMENDMENT MIGHT APPEAR ONLY’ TO CONSTITUTE EXPLICITLY LOGICAL EXTEN-

SION OF WHAT IS IMPLICIT IN PRA I IT WAS CONSIDERED BY MANY EUROPEAN
AND LATIN AMERICAN STATES IN Fer TO BE YET ANOTHER EFFORT BY SOVIET _
UNION AND OTHER MEMBERS OF COMECQN TO SECURE FOR THEMSELVES. CERTAIN

ECONOMIC BENEFITS FROM OTHER STATES WITHOUT HAVING TO GIVE ANYTHING
\

IN RETURN, \ |

3.WE UNDERSTAND THAT THERE STILL EXIST | CERTAIN EARLY TREATIES CON-
CLUDED BY USSR(AND PERHAPS OTHER communist COUNTRIES) WITH OTHER STA-
TES WHICH CONTAIN VARIOUS FW clauses IM MEANWHILE GATT,EFTA,THE CON-
MON MARKET AND CERTAIN LATIN AMRICAN iWTERSTATE AGREEMENTS HAVE BEEN
VELABORATED LEGAL NATURES OF WHICH ARE NOT/NOT CLEARLY DEFINED BUT

ARE GENERALLY REGARDED AS LYING SOMEWHERE BETWEEN THAT OF FREE TRADE

eecd 
|

nll
ms 7 | os
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ZONES AND THAT OF CUSTOMS UNIONS(TO WHICH MFN CLAUSES DO NOT/NOT

APPLY). IN RECENT YEARS SOVIETS(BASING THEMSELVES ON MFN PROVISIONS

OF SUCH EARLY TREATIES) HAVE,WE ARE TOLD,ATTEMPTED TO OBTAIN FOR

THEMSELVES SIMILAR TARIFF TREATMENT AS OTHER PARTIES TO THOSE EARLY

TREATIES NOW EXTEND TO THEIR PARTNERS IN THE VARIOUS. FREE. TRADE

ZONE AGREEMENTS TO WHICH THEY ARE ALSO PARTIES.

4e MAJORITY OF EUROPEANS AND LATIN AMERICANS WERE THEREFORE FIRMLY

OPPOSED TO L.22. AFTER AN ADJOURNMENT FOR PRIVATE DISCUSSION USSR

CAPPARENILY REALIZING THAT IT WOULD’ NOT/NOT HAVE ENOUGH VOTES TQ CAR=

-RY ITS PROPOSED “AMEND ME NT) WIT HDREW Le 22 AFTER PRESIDENT ‘HAD MADE

STATEMENT TO EFFECT THAT IT WAS GENERAL UNDERSTAND ING OF PLENARY THAT.

NOTHING IN ART 32 WAS INTENDED TO PREJUDICE POSITION OF STATES ENJOY-

ING MOST FAVOURED NATION TREATMENT BY VIRTUE OF TREATIES TO WHICH

THEY WERE PARTIES.ART 52 WAS THEN ADOPTED 1@0-@-@.

WERSHOF “003808
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REF OURTEL 393 MAYS

LAW OF TREATIES: STATEMENTS ON ARTICLE 5¢2)

Jjwh‘ Fpae 20% STATEMENTS BY AMERICANS AND BY WEST GER-

T

©

H SWISS THEY RECOMMEND SUMMARY RECORD

fea mx] TO UK STuw ae wn}OF THEIR STATEMENT AS ADEQUATELY COVERING IT. REGRET RE

EMENT IN PARA 2 REFTEL WAS IN ERROR AS THEY DID NOT/NOT SPEAK TO 3(2).

2. STATEMENT BY WEST GERMANY: QUOTE...SI NOUS SOMMES, NEANMOINS,

OPPOSE A. CE PARAGRAPH, CEST POUR DES RAISON DUN ORDRE PLUS FONDAMEN->

TAL, SURTOUT DARS LE CONTEXTE DE LA PRESENTS CONVENTION.NOS RAISONS

SONT PRINCIPALEME NT LES SUIVANTES |

PREMIEREMENTs SELON LARTICLE L DU PROJET DE CONVENTION DEVANT NOUS,

LA CONVENTION DOIT ETRE LIMITEE AUX ETATS.OR, LeS MEMSRES DUNE FeED-

ERATION, MEME SIL LEUR EST ACCORDE UN CERTAINE CAPACITE DAGIR SUR

LE PLAN INNATL ET DANS LE DOMAINE DU DROIT INNATL,NE PEUVENT: PAS

ETRE ASSIMILEES DUNE FACON GENERALE AUX ETATS.CECI VAUT POUR LE DON-

AINE DU VDROIT DZS TRAITES COMME. POUR DAUTRES DOMAINES DU DROIT IN-

Wn w >TERNATIONAL ET POUR LEQUEL LARTICLE \RAZ PREVOIT UNE ASSIMILATION

SANS DISTINCTION DES MEMBRES DUNE FEDERATION AUS ETATS.JE ME SORWERAL

A METTRE EN RELIEF, A TITRE DEXEMPLE, QUE SI UN MEM3RE DUNE FEDERATION

AGIT EN MATIERE DE TRAITES INTERNATIONAUX EN DEHORS DES LIMITES GUI

LUI SONT IMPOSES PAR LA CONSTITUTION FEDERALE,LES DISPOSITIONS Dés

ARTICLES 7 ET 43 SONT GUERE CAPABLE DE COUVRIR LA SITUATION. ET

aeee
a

2 uf q 2 . . | 003809
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ECI EN RAISON DU FAIT QUIL NE SAGIT PAS DUNE SIMPLE VIOLATION DUNE

J

DISPOSITION CONSTITUTIONNELLE,MAIS DUN ACTE RELEVANTE DU DROIT INT-
a

ERNATIONAL CREE PAR UNE ENTITE JURIDIQUE QUI NE POSSEDAIT PAS LA

PERSONNALITE JURIDIQUE POUR LE FAIRE, LACTE EST DONC NUL ET Ne PEUT

TRE GUERI DANS LA MANIERE PREVUE AUX ARTICLES 7 ET 43eee-“d >iS (I

DEUXIEMEMENT: SI UN MEMBRE DUNE FEDERATION POSSEDE LA COMP 2TENCE

DAGIR SUR LE PLAN INTERNATIOWAL, IL Y & TOUJOURS LE DANGER DUN DIFF-

ERENT SUR LINTERPRETATION DE LA CONSTITUTION | FEDERALE, DONT RELEVE

LA COMPETENCE EN MATIERES INT ZRNATIONALES DU MEMBRE DE LA FEDERATION.

EN QUESTION. DANS DE OAS PAREILS, IL Y A TOUJOURS LA POSSIBILITE

QUE LA CONSTITUTION DUN ETAT SOIT INTERPRETEE FINALEMENT PAR UN AUTRE

ETAT OU PAR UNE INSTANCE INTERNATIONALE. LADOPTION DE LARTICLE 5 PARA

2 ENTRAINERAIT SANS DOUTE UNE MULTIPLICATION DU RISQUE. DE LINCIDENGE

DE TELLES SITUATIONS QUI SONT HAUTEMENT INDESIR ABLE...

"AVANT DE CONCLURE, JE TIENS CEPENDANT A SOULIGNER CECI: SI MA DEL-

EGATION EST OPPOSEE A LINCLUSION DE LARTICLE 5 PARA2 DANS LA CONVEN-

TION, ELLE NE CONTESTE TOUTEFOIS NULLEMENT LA POSSIBILITE DES MEBRES

DUNE FEDERATION DAGIR DANS LE CHANPS DU DROIT INTERNATIONAL DANS LA

MESURE ET DANS LA FORME PRESCRITES PAR LA CONSTITUTION DE LA FEDER-

&ATION A LAQUELLE ILS APPARTIENNENT. ET JE VOUDRAIS AJOUTER, QUE LE RE-

5ryJET EVENTUEL DU au“ NE PORTE EN RIEN PREJUDICE A.LA FACULTE Di

MEMBRES,DUNE FEDERATION DAGIR-DANS LA MESURE OU LE LEUR EST CONSTIT-

UTIONNELLEMENT PERMIS-DANS LE DOMAINE DU DROIT INTERNATIONAL. UNQUOTE

eee 5
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3. STATEMENT BY ANERICANS: QUOTE... PARAZ, HOWEVER, RAISES PROBLEMS OF A

DIFFERENT ORDER. IT PROVIDES THAT THE TREATY-MAKING CAPACITY OF A |

MEMBER OF A. FEDERAL STATE IS TO BE DETERMINED BY REF. TO THE FEDERAL.

CONSTITUTION, FEDERAL CONSTITUTIONS ARE INTERNAL LAW. THEIR INTERPRET-_

‘ATION FALLS WITHIN THE EXCLUSIVE JURISDICTION OF MUNICIPAL TRIBUN-

ALS OF FEDERAL STATES.IF PARAZ OF ARTICLE 5 IS ADOPTED SY THE CTTEE

OF THE WHOLE THERE IS AT LEAST AN IMPLICATION THAT A STATE CONTEMP-

xy o> “ry te to m ou a> i- ca re © <LATING THE CONCLUSION OF 4 TREATY WITH & MEMBER 0

MIGHT ASSUME THE RIGHT TO INTERPRET FOR ITSELF THE CONSTITUTION OF

THE FEDERAL STATE.

A NUMBER OF FEDERAL STATES REPRESENTED. AT THIS CONFERENCE HAVE EST-

ABLISHED THAT THE RETENTION OF PARA 2 WOULD CAUSE THEN SUBSTANTIAL
.

DIFFICULTIES. AS A FEDERAL STATE, WE FULLY UNDERSTAND THESE PROBLEMS.3

ON THE OTHER HAND, NO/NO STATE HAS*PRESENTED ANY SUSTAINABLE ARGUMENT

~ THAT PARA 2 IS NECESSARY TO AVOID DIFFICULTIES.

MOREOVER, PARA 2 LEAVES UNANSWERED FAR TOO MANY Qué ESTIONS, OWING TO

THE CONSTITUTION AL DIFFERENCES BETWEEN FEDERAL STATES IT WILL NOV

NOT ALWAYS BE CLEAR WHEN PARA2 APPLIES. MY DEL BELIEVES THAT PARA2 ~~

WOULD, IF ADOPTED, SOONER OR LATER CAUSE DIFFICULTIES NOT ONLY FOR FED} |

ERAL STATES BUT ALSO FOR OTHER STATES SEEKING TO ENTER INTO TREATY |
RELATIONS WITH MEMBERS OF FEDERAL STATES.IN 1965, Ar TER REVIEWING THE

COMMENTS OF GOVTS ON THIS ARTICLE, SIR HUMPHREY WALDOCK, THE RAPPORTEUR

AND OUR EXPERT CONSULTANT, PROPOSED DELETION OF THE RULE.WE BELTEVE

THAT THIS PROPOSAL TO DELETE IS SOUND....UNGUOTE.
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REF YOURTEL L577

LAW OF TREATIESSSTATEMENTS ON ARTSC2)_

WE HAVE ALREADY AIRMAILED SUMMARY RECORDS OF 7TH AND gTUITGS OF

PLEN ARY OF APR28, DISCUSSING ARTS(2) BUT UNDERS STAND THAT DUE TO STRIKE

“THEY MAY NOT/NOT YET HAVE REACHED YOU.

2. FACT THAT MOST OF DELS WHO SPOKE TO 52) AND FROM WHOM WE REQUESTED

COPIES OF SPEECHES WERE NOT/NOT USING PREPARED STATEMENTS AND INSTEAD

HAVE HAD TO PREPARE TYPED SCRIPTS FOR US HAS MEANT THAT WE HAVE TO)

DATE RECEIVED COPIES OF STATEMENTS ONLY FROM AUSTRALIA, CYPRUS, INDIA

AND URUCUYC 18 SPANISH). IN ADDITION ARGENTINA, FGR, UK AND USA HAVE

PROMISED US TEXTS. NONE WILL BE F ORTHCOMING FROM BRAZIL OR SWIT-

ZERLAND( WHICH SPOKE FROM RUDIM ENTARY NOTES ONLY). ; |

3. FOLLOWING ARE SIGNIFICANT EXCERPTS FROM TEATS ALREADY AVAILABLE,

WITH WHOLE OF URUGUAY AN STATEMENT SINCE IT WAS SO SHORT. AS SOON aS

OTHER STATEMENTS ARE RECEIVED WE WILL CASLE FURTHER EXTR ACTS. COPIES

OF STATEMENTS ALREADY RECEIVED, PLUS SUMMARY RECORDS OF. APR2S PLENARY

MTGS ALSO BY. AIRMAIL.

A, STATEMENT OF URUGUAY: QUOTE MI DELEGACION QUIERE REFERIRS2 MUY

LEGADO DEL CDA EN RELA-[=]BREVEMENTE AL PUNTO PLANTEADO POR EL SENOR D

CION CON EL PARRAFO 2@ DEL ARTS.

EN OPORTUNIDAD DE LA INTERVENCION QUE LE CUPO EN EL TRAN SCURSO DE

LAS SESIONES DE LA COMISION PLENARIA EN EL PRIMER PERIODO Dé SESTONES

2002 3 | gis’ | onsen
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DE LA CONFERENCTA MI DELECACION SE MANIFESTO EN CONTRA DEL REFERIDO

/PaRRAFO Y DE su INSERCION EN LA CONVENCION |

DOS RAZONES FUNDAMENTAN A JUICIO DE ME DELEGACION TAL CRITERRIO:

LA PRIMERA, QUE EL PARRAFO EN COMENTARIO MAS QUE UNA INJERENCIA IND-

FRIDA EN LOS ASUNTOS INTERNOS DEL ESTADO SUPONE QUE EL DERECHO INT-

ERNACIONAL CEDE SU PRIORIDAD EN FAVOR DEL DERECH FEDERAL INTERNO EN

UNA DE SUS FUNCIONES MAS IMPORTANTES: LA DE DETERMINAR LOS SUJETOS

DE DERECHO INTERN ACTONAL FACULTADOS PARA ACTUAR EN ESA ESFERA.EN RE-

ALIDAD, EL "JUS CONTRAENDI" DE UN ESTADO FEDERADO ESTA DETERMINADO

NO SOLO POR LA CONSTITUNCION DEL ESTADO FEDERAL SINO QUE DEPENDE TAM-

BIEN DE QUE OTROS ESTADOS ACEPTEN CELEBRAR TRATADOS CON DICHO ESTADO.

LA SEGUNDA, QUE SERIA PELIGROSO ADOPTAR EL TEXTO DEL PARRAFO 2 DEL

ARTS PORQUE EN TAL CASO TADO DEPENDERIA DE LAS DISPOSICIOWES Dz LA

CONSTITUCION DEL ESTADO FEDERAL. DICHO ESTADO TENDRIA ENTONCES UNA

VENTAJA CONSIDERABLE SOBRE EL ESTADO UNITARIO YA QUE PODRIA SO PRE-~

TEXTO DE TAL DISPOSICION INTRODUCIR EN LAS CONFERENCIAS Y EN LOS

TRATADOS MULTILATERALES UN GRAN NUMERO DE SUJETOS De DERECHO, De SUS-

mMDIVISIONES POLITICAS QUE DECIDIERA CREAR. DE TAL SUERTE, LOS ESTADO

FEDERALES PODRIAN DESEQUILIBRAR GRAVEMENTE EN SU FAVOR. EL NUMERO. DE

PARTES Y EL NUMERO DE VOTOS. |

POR LO EXPUESTO,MI DELEGACION APOYA LA PROPUESTA D&E VOTACION SEP AR-

ADA DEL PARRAFO 2 DEL ARTS FORMULADA POR EL SENOR DELEGADO DE MUCHAS

GRACTAS,SENOR PRESIDENTE. UNQUOTE.

weed 003813



Document disclosed under the Access to Information Act -

Document divulgué en vertu de fa Loj sur 'accés @ l'information

PAGE THREE 393 NO/NO STANDARD

5.STATEMENT OF CYPRUS: QUOTE... THE REPUBLIC OF CYPRUS NEITHER is NOR

Is IT LIKELY TO BECOME A FEDERAL § STATS AND THERFORE THE ISSUE iN

ARTICLE 5€2)D0ES NOT/ NOT AFFECT US DIRECTLY.

NEVERTHELESS, ON THE BASIS OF GENERAL CONSIDERATIONS, WE ARE CONVIN-

CED THAT THE ADOPTION OF A PROVISION OF THE KIND SET OUT IN ARTICLE

5C2)MIGHT LEAD TO THE PRACTICE OF OTHER STATES ASSUMING THE RIGHT TO

INTERPRET FOR THEMSELVES THE CONSTITUTIONS OF FEDERAL STATES AND

THIS, IN OUR VIEW, WOULD CONSTITUTE A CASE OF INTERFERENCE BY OUTSIDE

STATES IN THE INTERN AL AFF ATRS OF A FEDERAL STATE. NOREOVER, IT IS AN

UNTENASLE PROPOSITION THAT A FEDERAL CONSTITUTION, WHICH IS INTERN AL

LAW OF THE FEDERAL STATE, CAN BY ITSELF DETERMINE MATTERS ON INNATL

LAW. . )

IT IS FOR THESE REASONS, AND FOR THE PRACTICAL PROBLEMS THAT ARE

BOUND TO ARISE IF SUCH PROVISION IS MADE PART OF THE CONVENTION MR

PRESIDENT, THAT MY DEL WILL VOTE FOR THE DELETION OF ARTICLE 502)

».e UNQUOTE. |

8. STATEMENT OF AUSTRALIA, QUOTE... THE RETENTION OF PARA OF ARTICLE

5 COULD CREATE POTENTIAL DIFFICULTIES FOR SOME OTHE! FEDERAL SOATES,

WHEREAS NOSNO CASE HAS BEEN DEM STRATED THAT ITS RETENTION IS NEC- -

ESSARY OR THAT ITS DELETION WOULD OCCASION ANY REAL DIFFICULTIES.

I SAY THIS WITH THE GREATEST RESPECT TO PREVIOUS SPEAKERS IN THIS

DEBATE THAT HAVE SPOKEN ‘IN THE CONTRARY SENSE.-

THESE LATTER REPS HAVE, EG POINTED: OUT TKAT IT WILL BE FOR. THE

INTERNAL AUTHORITIES OF A STATE TO INTERPRET THE CONSTITUTION AND

oe eA
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THAT THE FEARS IN THIS REGARD ARE NOT/NOT WELL BASED. ONE COMMENT I

WOULD MAKE IS THAT PARAS DOZS NOT/NOT SPELL THIS OUT AND THERE is A

REAL RISK OF MISUNDERSTANDING ON THE MATTER. FURTHER I WOULD SUBMIT

“THAT BESIDES THIS PROBLEM THERE ARE OTHER PROBLEMS LATENT IN PAR AZ,

SUCH AS THE PROPER ROLE THAT INNATL LAW PLAYS IN THE RECOGNITION OF

Fe eeJ:THE TREATY-MAKING CAPACITY OF A MEMBER OF A FEDERAL STA

THE PROBLEMS ARE COMPLEX AND REAL. THE SOLUTION, HOWEVER, IS A SIMPLE

ONE AND THAT IS TO DELETE PARA2. THIS STEP WILL BE WITHOUT PREJUDICE -

TO ANY DEL AND WILL ENABLE THE CONFERENCE TO GET ON WITH WHAT IS OUR

ESSENTIAL TASK, WHICH IS TO DRAW UP & CONVENTION DEALING WITH TREATIES

BETWEEN STATES JM )

MR PRESIDENT, THE HISTORY OF ARTICLE 5 HAS ALREADY BEEN DESCRIBED

TO US. ITS ORIGINS GO BACK TO A TIME WHEN THE DRAFT ARTICLES WERE IN-

TENDED TO COVSR ALL KINDS OF TREATIES AND WHEN AN ELABORATE PROVISION.

ON TREAY-MAKING CAPACITY WAS THEREFORE WARRANTED. FINALLY A DIFFERENT

COURSE HAS BEEN TAKEN AND THAT HAS BEEN TO LIMIT THE CONVENTION To

TREATIES BETWEEN STATES, AND AS A RESULT THE ILC TRUNCATED TH# ORIG-

INAL ARTICLE 5. SUT IT DID NOT/NOT GO FAR ENOUGH. OUR HOPE IS THAT

THIS PLENARY SESSION WILL COMPLETE WHAT THE ILC DID NOT/NOT QUITE.

FINISH, AND DELETE PARA2 OF ARTICLE Sea. UNQUOTE .

7. STATEMENT OF INDIA: QUOTE... WE DO RECOGNIZE THAT A MENBER OF A FED-

_ ERAL UNION MAY POSSESS CAPACITY TO CONCLUDE TREATIES. THIS IS A STAs

TEMENT OF FACT SINCE SOME CONSTITUENT UNITS OF FEDERAL STATES DO

CONCLUDE TREATIES WITH SOVEREIGN STATES. THIS POSITION ONLY REFLECTS

“@e@e 5
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THEIR TREATY-MAKING CAPACITY. BUT MR PRESIDENT OUR DRAFT CONVEN TION

IS NOT/NOT EXHAUSTIVE. AS I5 QUITE CLEAR FROM THE TEXT OF ARTICLE 1

-OF THE CONVENTION, ADOPTED BY THE CONFERENCE UNANIMOUSLY THIS MOR

NING, OUR CONVENTION DOES NOT/NOT INCLUDE TREATIES CONCLUDED BETWEEN

“STATES AND INNATL ORGANIZATIONS, NOR BETWEEN INNATL ORGANIZATIONS

INTER SE. NOR DOES IT DEAL COMPREHENSIVELY WITH THE ISSUES ARISING. -

- FROM TREATIES CONCLUDED BETWEEN SOVEREIGN STATES AND THE MEMBERS OF

A FEDERAL UNION. SINCE OUR CONVENTION CONCENTRATES ONLY ON TREATIES

CONCLUDED BETWEEN STATES, THE PROPER COURSE WOULD BE, NOT/NOT TO DEAL

WITH THE QUESTION OF TREATIES CONCLUDED BETWEEN STATES AND MEMBERS

OF A FEDERAL UNTON. IN THE ALTERNATIVE, THERE MUST ALSO BE INCLUDED :

“IN THE CONVENTION, 2 COMPREHENSIVE SECTION DEALING NOT/NOT ONLY WITH

THE CAPACITY OF MEMBERS OF A FEDERAL UNION TO CONCLUDE TREATIES BUT.

ALSO ALL OTHER CONSEQUENTIAL QUESTIONS. ALL ASPECTS OF TREATIES BE-

TWEEN MEMBERS OF A FEDERAL UNION AND STATES ARE NOTVNOT COVERED IN

ARTICLE 5- SUCH AS: EGC1) WHO WILL ISSUE FULL POWERS?(2)HOW WILL CON-

SENT OF THE MEMBERS OF A FEDERAL UNION TO BE BOUND BY The TREATY BE

EXPRESSED?(3) HOW WILL DISPUTES BETWEEN STATES AND MEMBERS OF A FEDER-

AL UNION BE SETTLED IN TERMS OF ARTICLE 622¢4) WHAT WILL Be THE RESP-

ONSIBILITY OF MEMBERS OF A FEDERAL UNION FOR BREACH OF TREATY OBLIG-

ATIONS?MR PRESIDENT, THIS IS AN AREA IN WHICH rT WOULD BE EXCEEDINGLY

UNWISE TO ENUNCIATE OR CODIFY ANY RULES OF INN ATL LAWs FOR IT 15, IN

ESSENCE, A MATTER SOLELY REGULATED BY THE INTERNAL LAW OF EACH FED-

ERATION. WE SHOULD NOT/NOT RUSH IN, WHERE ANGELS FEAR TO TREAD. THE

wee an | 7 003816
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OF PRESENT ARTICLE 5€2),MIGHT GIVE THE IMPRESSION THAT A STATE CAN

CLAIM THE AUTHORITY OF INNATL LAW IN SEEKING TO INTERPRET THE CONST-

ITUTION OR CONSTITUTIONAL PRACTICE OF ANOTHER STATE IN THIS CONTEXT,

WHICH MAY WELL CONSTITUTE INTERVENTION OF THE MOST SERIOUS KIND...

MR PRESIDENT, IT CAN IMMEDLY BE REALIZED THAT IF WE WENT INTO THESE

QUESTIONS, WE WOULD NECESSARILY HAVE TO ENTER INTO THE QUESTION OF

RELATIONS BETWEEN THE MEMBERS OF A FEDERAL UNION AND THE FEDERAL GO-

GOVT-RELATIONS WHICH ARE GOVERNED ESSENTIALLY BY MUNICIPAL LAW. THE

ILC HAS NOT/NOT GONE INTO THESE QUESTIONS...MY DEL IS OF THE VIEW -

THAT THE BEST COURSE OPEN TO THE CONFERENCE IS NOT/NOT TO RETAIN

PARA2. THE RESULT OF THIS COURSE WOULD BE THAT THE TREATY-MAK ING

CAPACITY OF & MEMBER OF A FEDERAL UNION, WILL CONTINUE To BE DETERM-

INED BY THE CONSTITUTION OF THAT FEDERAL UNION, WHICH WOULD ALSO SET

FORTH THE PROCEDURES OF TREATY-MAKING BY ITS MEMBERS AS WELL AS THE

LIMITATIONS OF THEIR POWERS. THIS CAPACITY COULD CONTINUE TO BE REC-

OGNIZED BY THOSE SOVEREIGN STATES WHO DECIDE TO CONCLUDE TREATIES

WITH THEM. IN OTHER WORDS, THE DELETION. OF PARA@ WILL NOT/NOT IN ANY

MANNER AFFECT THE TREATY-MAKING CAPACITY OF MEMBERS OF A FEDERAL

UNION; IT WILL ONLY AVOID DIFFICULTIZS,FROM THE INNATL LAW VIEWPOINT

ee » UNQUOTE.
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LAW OF TREATIES: PART V AND SETTLEMENT OF DISPUTES

PLENARY SHOULD BEGIN CONSIDERATION OF PART VC INVALIDITY TERMINATION

AND SUSPENSION) SOMETIME LATER THIS WEEK. WHEN IT DOES SO IT SEEMS

LIKELY THAT SUBSTANTIVE ARTICLES WILL BE TAKEN UP BEFORE WE HAVE

CONSIDERED SETTLEMENT OF DISPUTES PROCEDURESC AND IN PARTICULAR ART

62 BIS).

2eTHUS IT IS NOW TIMELY FOR US TO DETERMINE HOW WE SHOULD VOTE ON

INDIVIDUAL ARTICLES IN PART V OF PARTICULAR CONCERN TO US AND FOR

WHICH OUR EVENTUAL SUPPORT WILL DEPEND ON THERE BEING INCLUDED IN

CONVENTION SATISFACTORY SETTLEMENT OF DISPUTES PROVISIONS. THIS

SUBJ IS ONE WHICH WE HAVE DISCUSSED WITH BOTH OUR AMERICAN AND OUR

BRIT COLLEAGUESC WHOSE OWN THINKING IS NOT/NOT YET PARTICULARLY

ADVANCED). IT WILL ALSO UNDOUBTEDLY SOON BE DISCUSSED IN WESTERN

GROUP.

3. OUR OWN INCLINATION IS TO VOTE IN FAVOUR OF ARTICLES IN PART V

WHEN THEY COME BEF ORE PLENARY BUT ‘TO MAKE IT CLEAR IN A STATEMENT

a WE COULD DELIVER EARLY THAT OUR SUPPORT IS STILL ONLY CONDITIONAL

“AND, THAT “QUE STION WHETHER OR NOT/NOT WE COULD EVENTUALLY VOTE IN

FAVOUR OF TEXT AS A WHOLE WILL. DEPEND ON. EVENTUAL RESLN OF QUESTION .
Ye OF SETTLEMENT OF DISPUTES. |
ier’ (4,WE WILL IN A.FEW DAYS RAISE WITH, YOU SEPARATE AND MORE IMPORTANT

. QUEST ION OF HOW TO VOTE ON- TEXT OF CONVENTION AS A WHOLE ‘IF PRESENT «

eee?
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LAW OF TREATIES-ARTICLE 49 7 : i AP,
. _ 7 . G * y VM ap

TEXT OF ART 49 ADOPTED BY ILC PROVIDED THAT A TREATY IS VOID IF =‘ Por

PROCURED BY THREAT OR USE OF. FORCE IN VIOLATION OF QUOTE THE ‘PRINCIP- "Y

LES OF .THE CHARTER OF THE UN UN QUOTE. AS A RESULT OF ADOPTION OF AMEN-.

~ DMENT A/CONF. 39/C. 1/L. 289 PROPOSED BY BULGARIA ET AL AT FIRST SESSION’

~ PASSAGE QuoTED WAS. EXPANDED TO-READ QUOTE THE PRINCIPLES OF INNATL

LAW EMBODIED IN THE CHARTER OF THE UN UN QUOTE. TEXT OF AMENDMENT

AND RECORD OF VOTING APPEAR IN RAPPORTEURS REPORT( A/CONF.39/C. 1/-

L. 37@/REV.1/VOL II)AT PAGES 251 AND 253 RESPECTIVELY. YOU WILL NOTE.

CDA, USA AND FRANCE ARSTAINED ON AMENDMENT AND UK VOTED AGAINST.

OUR ABSTENTION was PRESUMABLY BASED ON VIEW THAT AMENDMENT ADDED J

NOTHING SIGNIFICANT TO SUBSTANCE OF ART.

2sVARGAS OF CHILEAN DEL APPROACHED US YESTERDAY SEEKING OUR SUPP ORT

FOR EFFORTS ‘BY CHILE AND OTHERS TO DELETE FROM TEXT ADOPTED BY CITEE

OF THE WHOLECCW) WORDS “QUOTE INNATL LAW EMB ODIED. IN UNQUOTE. INPORT=

ANCE OF BRT FOR CHILE ARISES FROM POSSIBLE INVOCATION OF ART 49 BY
-BOLIVIA IN RESPECT OF PEACE TREATY BETWEEN CHILE AND BOLIVIA CONC-

LUDED APROX 1g0 YEARS AGO WHICH ESTABLISHED NATL BOUNDARIES BETWEEN

BOLIVIA AND CHILE IN A MANNER FAV OURABLE To CHILE, PERU, WHICH SUPPORTS

CHILEAN EFFORT TO: DELETE PHRASE IN: QUESTION, IS -IN SIMILAR SITUATION |

VIS-A-VIS ECUADOR, | |

3. SIGN IF ICANCE ATTACHED TO PHRASE IN. QUESTION BY CHILE 1S ESSENT-

eoe 2. .

| 003822
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L.289)HAS INFORMED US THAT, WHILE IT CONSIDERS CW FORMULATION LEGALLY

“PREFERABLE TO THAT OF ILC, IT: HAS NO/NO POLITICAL INTEREST IN ADOPT-

- » REQUEST- FOR SEPARATE: VOTE ON PHRASE IN QUESTIONC WHICH WE CAN SUPPORT

CONCERNED,IE, FOR DELETION OF PHRASE. OUR VIEW ON SUBSTANCE IS ‘BASED

CONVENTION, APPLIES TO PRE-EXISTING TREATIES, ESPECIALLY PEACE TREAT- DW

e eed

ee yo ee * Docuntent disclosed under the Access to Im ation ;
Der Meh yg . Document divulgué en vertu de fa Loi sur f'accés Af'informati

>
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IALLY TEMPORAL. CHILEAN DEL CONSIDERS ILC TEXT SPEAKS ONLY FROM ADOPT-

ION OF CHARTER IN 1945 WHEREAS CW TEXT MAY BE INTERPRETED AS REF ERR- f
Ww

ING TO PRINCIPLES AND THEREFORE APPLYING TO TREATIES WHICH ANTEDATE

CHARTER. IF FINAL CLAUSE ON NON-RETROACTIVITY OF PRESENT CONVENTION |

SIMILAR TO THAT ADOPTED IN CW IS ALSO ADOPTED IN PLENARY POSSIBILITY |

OF INVOKING CONVENTION IN RESPECT OF 19 CENTURY PEACE TREATIES WILL, !

OF COURSE, BE GREATLY REDUCED.AT TIME OF DEBATE ON ART 49, HOWEVER,

IT WILL NOT/NOT BE KNOWN WHETHER PLENARY WILL ADOPT EXISTING FINAL

CLAUSE ON NON-RETROACTIVITY. HENCE CHILEAN EFF ORT TO DELETE PHRASE

IN QUESTION.

A.MXICAN DELCPRINCIPAL LATINAMERICAN CO-SPONSOR OF AMENDMENT

ION OF CW TEXT.

5, WE. FAVOUR ACCEDING TO CHILEAN REQUEST FOR CDN SUPPORT BOTH ON

CONSISTENT WITH OUR: POSITION ON ART 5(2))AND ON SUBSTANTIVE ISSUE

UPON TWO CONSIDERATIONS, FIRST THAT CHILE SUPPORTED us. ON ART 5)" She
AND SECOND THAT ANY TEXT WHICH ‘MIGHT CREATE IMPRESSION THAT, PRESENT |

SQLs |

IES SHOULD. BE AVOIDED.

“6. ART 49 MAY COME BEF ORE PLENARY ON FRI MAY9.IF WE HAVE NOT/NOT i oe
003824
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‘HEARD FROM YOU TO CONTRARY BEFORE THEN WE SHALL VOTE AS INDICATED
IN PRECEDING PARA PROVIDED WE -ARE IN RESPECTABLE COMPANY

| | WERSHOF..
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| sup/suy PEACEKEEPING.

WHILE IN VIENNA BEESLEY WAS SHOWN INTERES TING PAPE APB ON PBACEKEEPING BY

AUTHOR JACOW IDES (CHPHUS). RAE Eee Hert ARRANGE wTTH JACOVIDES

. FOR us 70 RECEIVE | COPY BY ATRMAZL, |
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FILE DOSSIER

XUOTO Conference! All States Forma OTTAWA

eae ) da- 3-7-6
MISSION

39
ENCLOSURES

Annexes

DISTRIBUTION

Buropean

(Admin. Services Div.)

“In response to your request, we offer the following
background informition on the "all. states formula for possible use by

the Canedian delegation to the forthcoming IUCTO Conference.

26 Some version or other of a forma which would perait

Vall stated" to attend conferences of the U.N. or its specialized
agencies or accede to mitilateral treaties have been introduced

by the Eastern Europeans with regularity over the years. In nearly
every case the vest has been able to defent these proposals. On

_ certain octasions it has been considered necessary or desirable to

_ work out. a compromise because of the importance of the subject matter

of a problem, or because of the desirability of having wide accession to
a resiltant treaty. Fox. example,.a formila was devised for the Outer

Space and. Nuclear Test Ben Treaties which provided for mltiple depositories,
and which have hed the effect of permitting East Germany to deposit
irstrumenta of accession in Moscow. In all other cages, however, the
west has been successful thus far in maintaining the forma used in the

Vienna Conventions on Diplomatic and Consular Relations, namely:

++, all States members of the United Ndions or of any of the specislized

econo! te or Parties to the Statute of the International Court. of Justice,
and by any other State invited by the General Assenbly’ of the United
Natdons to betome a Party to the Convention ...".

&,
3. Most recently, the question his arisen in connection with

the Law of Treaties Conference. The basis of the conference is a

Convention drafted by the International Law Commission, laying. down

the fundanental principles of the law of treaties. It is of interest

tha the U.3.5,R. representative on the Commission was successful in

having a version of the "all atates" formula included in the convention,

but it was deleted by the Commission as a result of the determined

efforts of a rumber of western jurists on the Commission, principally

_ the USSEA, who led the fight os Canadian. mesber of the Conmission.

he Subsqquently, in 1966, when the Sixth Conmitt ce of the General

dssenbly was discussing the proposal to hold an international conference
of plenipotentiaries on the Lew of Treaties, the Esstern Europeans

proposed that the resolution ‘invites all states to send delegations

one
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to participate dn the work of the conference". After eanniderable lobbying,
the Veotern Group van able te dofest thio proposal (33-53-19) ond obtain
approval for o codification of the “Vierns formula"; “incites Staton cechers .
of the Usited Tidions, States mecbors of tho Bpevialiaed agencies, States partics
to the ototute of the Intermetional Court of Jurtioc, ond States that the

. Genersi Apserbly decides specially to invite, te participate an the conference".

Se The main receons for the West's cuecese in defeating the traditions)
"611 states fornia’ wee thet tho Seerctory~-Genoral ede it closr thet he could
not icploment such o forculn. A the plenary scosien om Novecber 15, 1963,. ho
add in offect that bo could not declde uhethor certain controversial extitiea

aro States atd thet, ££ on o© states formula vere givai te hic, he would hove
to opk the Gonattel Seuccbly to provide hin with a Mist of the etates uithin
the formulas, othor that thode which oro necberp of tho OH.

G tm the debato the USS2 tried but faked éo goto noted nos
State te propose that "States party to ony tresty that bed bean repisterad
tith the f° should be invited to tho conference. And when it vas discovered
thot Southern Rhedewia, for instance, wed among those countries tht vould

thes hove hed te be ivited, the Batter: Diropema dropped this idea. |

7. At the current Lew. of Treaties Confermcs, the oli states Segue.
arises coinly in comection with the Mincl clause on accespion, although £2
alto cntert inte ortieles dedling with cultticterel trentice of conor. ‘$nborcat
for the intornations) comunity and tho right of “all eteterTM te participate

in ond becone parties to ‘Such Coidtol treatics,

&, Lost north, during the: setorid sesgion of the Law of Prestics
Cesferaico, Brazil cml the UK proposed the Vienna formuls in oppoditien-to |

em Exotern European introduction of the cll ctete: foronia. Tho non~siigned
sought o Goupinond.no by suggesting that Partdeo to the Nuclear Tost Ben Frosty
end tho “outer Space Treaty choudd sutonatically be cligible te beqone partie: =.

. %o the Lov of Treaties Convention. Our delecution has reported? that in the vobdng
in Comuttteo of the Whole, the Conforonce resaundly defeated the all states
‘formmla (32-se(Canedndea7) and the pon-altcnod proposal, (32-li(Coneda}-25)

_ end cdopted the Vienna Formule (60(Conads)~-26~19). /Procodunes for the, canfgrence

reine ort ened ees ain Gad pothimet § puseraty. in, apap of the desire: of
ca tunber of states to achieve « comproniae solution. ° (Anumber of gestern.

- sdelegebisns vould not be aderad to -thé acceptance of: sa secession. “‘forditg ~
<einiler to that used in the Nuclear Tést Bani, *and Out & Space Tréaties:*Th & é
‘West “Germans may block such a move). . ole

9. Experience go far concerning the aul states formila : part ieularly
that ‘at the second Law of Treaties Conference, suggests, therefore, that the .

formila has little chance of being adopted at any international conference
under Wo aegis. This is not to sq, however, tha the Eastern Baropeans
will not continue to advance it on every occasion in order, inter alia to
attempt to win recognition for East Germeny. In the event, that you

consider this issue could arise at the TUOTO Conference, we recommend the

Aaelegation be instructed to refer to Ottawa for guidance, not so much on how
to respond but on what specifically to say. .

J.’A. BEESLEY

Legal Division
. 003828
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J.M. i WELD/G MORE EAU/gm

._-Beme, le-5' mai 1969

~

Honsieur le Seerétaire Général,” vo : — a

". Je viens a’apprendre,, par voie atm So,
+é1égramme ‘de notre représentant & la Conférence de... =...
la Commission du Droit International & Vienne que =: ..
le représentant suisse, le Dr. Bindschedler, a voté

‘contre le paragraphe 2 de liarticle 5 du projet de

Convention sur le droit des traités et qu'il aen —
outre, dans son discours, appuyé plusieurs des
arguments canadiens « oN

ee ‘ .

Gomme vous. le eavez par les. représenta~
tions que notre Chargé d'affaires a faites auprés de
vous l'tan dernier, le Canada tient beaucoup: & ce gue
ce paragraphe soit exclu de la Convention. Conscients .
comme nous le sommes que l'article 5. est conforme & .- =: oo
lapratique suisse et que son inclusion ow exclusion. a Fe

dans le corps de la Convention ne touchait pas les.

intéréts directs de votre pays, nous sommes: dtautant |
plus reconnaissants A lea Suisse. de- nous - avoir donné -
gow appui- particulibrenent précieux.

Je vous “‘remercie | “wivement. de ‘yotre -
intérét personnel dans cette affaire et -de cette: .
preuve: de solidarité entre pays fédéraux. ee

, Je vous: ‘prie dtagréer, Vonsieur le:
Secrétaire Général, ltascurance de m. tyes haute

. considération. © - x

« Ofigirial Signed by . —

~UAMES: A. ROBERTS. a sy

Sates A Ae Roberts:
. Ambassadeur

—: Yonsieur © ‘Ltknbassadeur Pierre Micheli
‘Seerétaire Général .
Départenent Politique Pédéral

003832 .»
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REF OURTEL 343. APR28

LAW OF TREATIES CONFERENCE-SECOND SESSION-FOURTH WEEKLY SUMMARY-

APR28 -32 . | |

CONFERANCE BEGAN MTG IN PLENARY MON MORNING APR8, AND WITH ONLY A FEW

EXCEPTIONS, HAS BEEN MOVING QUICKLY THROUGHGARLY ARTICLES WITH FOLL-
OWING RESULTS: ARTICLE 1(SCOPE OF THE PRESENT CONVENTION). TEXT OF ART-

ICLE 1 APPEARING IN A/CONF 39/13 WAS ADOPTED 98-0-0.IT WILL BE

NOTED THAT DRAFTING CTTEEC DC), IN SUBMITTING TEXTS TO PLENARY, IS IN-

CLUDING TITLES OF ARTICLES. TITLES WERE NOT/NOT INCLUDED IN TEXTS

ADOPTED BY CTTEE OF WHOLECCW). |

ARTICLE 2CUSE OF TERMS). TEXT OF ARTICLE 2 APPEARING IN 39/13 WAS DIS-

CUSSED IN PLENARY IMMEDLY FOLLOWING DISCUSSION OF ARTICLE 1.AS NO/NO

FINAL DECISION ON DEFINITIONS CAN BE TAKEN, HOWEVER, UNTIL CONTENTS OF

CONVENTION ARE KNOWN, VOTE ON THIS ARTICLE WAS DEFERRED UNTIL CONSID-

ERATION OF OTHER ARTICLES IS COMPLETED.

ARTICLE 3CINNATL AGREEMENTS NOT/NOT WITHIN THE SCOPE OF PRESENT CONV-

VENTION). TEXT OF ARTICLE 3 APPEARING IN 39/13 WAS ADOPTED 182-0-9.

ARTICLE 4C TREATIES CONSTITUTING INNATL ORGANIZATIONS AND TREATIES

ADOPTED WITHIN AN INNATL ORGANIZATION). TEXT OF ARTICLE 4 APPEARING

IN 39/13 WAS ADOPTED 192-8-9. DC WAS A@KED TO CONSIDER ROMANIAN AME-

NDMENT IN CONF 39/1L.9.IN REPLY TO OUR REQUEST IN CONNECTION WITH A

LATER ARTICLE, PRESIDENT STATED THAT WHEN DC WAS ASKED TO REVIEW AN

coo Dd , ,
ene
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ARTICLE ADOPTED BY PLENARY, THE ARTICLE WOULD BE REFERRED BACK TO PL-

ENARY IF DC DECIDED. TO RECOMMEND ANY ALTERATIONS IN TEXT ADOPTED

BY PLENARY. | - | |

ARTICLE S(CAPACITY. OF STATES TO CONCLUDE TREATIES).WE HAVE ALREADY

REPORTED IN DETAILCOURTEL 344 APR28 AND SUCCEEDING TELS) ON RESULTS

OF DEBATE AND VOTE ON THIS ARTICLE, WE SHALL THEREFORE RECORD HERE,

FOR SAKE OF COMPLETENESS OF THESE SUMMARIES, ONLY THAT ON SEPARATE

VOTE PARAZ OF ARTICLE 5 WAS DEFEATED 28-66-13, REMAINDER OF ARTICLE

AS SET OUT IN 39/13 CONSISTING ONLY OF PARA 1, WAS ADOPTED 88-5-10.

ARTICLE 6(FULL POWERS). CHAIRMAN OF DC IN INTRODUCING TEXT OF ARTICLE

6 IN 39/13,STATED THAT GHANAIN AMENDMENTCCONF 39/L.7)TO PARAL HAD

BEEN ACCEPTED BY DC. TEXT OF ARTICLE $6 APPEARING IN 39/13, AMENDED BY

GHANAIN L.7,WAS ADOPTED 101-2-3.

ARTICLE 7( SUBSEQUENT CONFIRMATION OF AN ACT PERFORMED WITHOUT AUTH-

ORIZATION). TEXT OF ARTICLE 7 APPEARING IN 39/13/ADD 1 WAS ADOPTED

193-0-2 SUBJ TO FURTHER CONSIDERATION BY DC OF ROMANIAN AMENDMENT IN

CONF 39/L.10.

ARTICLE 8C ADOPTION OF THE TEXT). TEXT OF ARTICLE 8 APPEARING IN 39/13/

ADDI WAS INTRODUCED BY CHAIRMAN OF BC. TANZANIA SUBMITTED ORALLY aAM-

ENDMENT BASED ON AMENDMENT IT SUBMITTED AT FIRST SESSIONCC.1/L.103).

THIS WAS DEFEATED 11-62(CDA)-23.UK-MXICO SUBMITTED AMENDMENT IN CONF

39/ 1.12, AND ACCEPTED ORAL SUB-AMENDMENT BY EL SALVADOR TO DELETE

WORDS QUOTE IN THE CONFERENCE UNQUOTE. THIS AMENKWENT WAS ADOPTEB

91¢CDA)-1-7.

weed
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ARTICLE 9( AUTHENTICATION OF TEXT). VTANZANIAN AMENDMENT CONF 39/L.11

WAS REJECTED 20-47(CDA)-30. TEXT OF ARTICLE 9 APPEARING IN 39/13

WAS ADOPTED 98-9-3. ARTICLE 9 BIS(MEANS OF EXPRESSING CONSENT TO BE

BOUND BY A TREATY). BELGIAN AMENDMENT CONF 39/L.13 WAS WITHDRAWN. -

TEXT OF ARTICLE 9 BIS APPEARING IN 39/13/ ADD 2 WAD ADOPTED 190-@-3.

ARTICLE 1@(CONSENT TO BE BOUND BY A TREATY EXPRESSED BY SIGNATURE).

NETHERLANDS REQUESTED SEPARATE VOTE ON LAST SIX WORDS OF PARAICC)

OF TEXT APPEARING IN 39/13/ADD 2. THESE WORDS WERE RETAINED 54-26-

19CCDA). SWITZERLAND REQUESTED SEPARATE VOTE ON PARA2C A). THIS WAS

RETAINED BY 74-15(CDA)-12. TEXT OF ARTICLE 1G APPEARING IN 39/13/

ADD 2 WAS THEN ADOPTED 95(CDA)-1-5. ARTICLE 12 BIS(CONSENT TO BE SOUND

BY A TREATY EXPRESSED BY AN EXCHANGE OF INSTRUMENTS CONSTITUTING A

TREATY). TEXT OF ARTICLE 10 BIS APPEARING IN 39/13/ADD2 WAS ADOPTED

91--8 SUBJ TO CONSIDERATION BY DC OF BELGIAN AMENDMENT CONF

B9/ Le 14. | |

ARTICLE 11(CONSENT TO BE BOUND BY A TREATY EXPRESSED BY RATIFICATION,

ACCEPTANCE OR APPROVAL). TEXT OF ARTICLEL1 APPEARING IN 39/13/ADD 2

WAS ADOPTED 94-0-0. | |

ARTICLE 12¢CONSENT TO, BE BOUND BY A TREATY EXPRESSED BY ACCESSION).

FOLLOWING.A BRIEF DISCUSSION IN WHICH THE QUOTE, ALL STATES UNQUOTE

“ISSUE WAS ALLUDED TO, TEXT OF ARTICLE 12 APPEARING IN 39/13/ ADD 2.

WAS ADOPTED 73¢CDA, USA,UK, FRANCE)14-8.

ARTICLE 13CEXCHANGE OR DEPOSIT OF INSTRUMENTS OF RATIFICATION, ACCEP-

TANCE, APPROVAL OR ACCESSION). TEXT OF ARTICLE 13 APPEARING IN 39/13/

ADD 2 WAS ADOPTED 99-8-1. | |

weed |
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ARTICLE 14CCONSENT TO BE BOUND BY PART OF A TREATY AND CHOICE OF DIF-

FERING PROVISIONS. TEXT OF ARTICLE 14 APPEARING IN 39/13/ADD 3 WAS

ADOPTED 99-0-9. |

ARTICLE 15COBLIGATION NOI/NOT TO DEFEAT THE OBJECT AND PURPOSE OF

A TREATY PRIOR TO ITS ENTRY INTO FORCE). POSISH ANENDMENT IN CONF

39/ L616 WAS ADOPTED 65(CDA, UK)-0-36CUSA, FRANCE). TEXT OF ARTICLE 15

APPEARING IN 39/13/ADD3 AS AMENDED BY POLISH Ls16 WAS. |

| A vopten 102-0-0.
ARTICLE 16(FORMULATION OF RESERVATIONS). TEXT OF ARTICLE 16 APPEARING

IN 39/13/ ADD 3 WAS ADOPTED 92¢CDA, USA,UK, FRANCE) ~4-7.

ARTICEL 17( ACCEPTANCE OF AND OBJECTION TO RESERVATIONS). DURING 1968 ©

SESSION CW ADOPTED: A FORMULATION OF PARA4CB)OF ARTICLE 17 WHICH

RAISED A PRESUMPTION THAT TREATY DID NOT/NOT ENTER INTO FORCE BETWEEN |

OBJECTING AND RESERVING STATES. USSR SUBMITTED AMENDMENT CONF 39/L.3

TO REVERSE THIS PRESUMPTION, AMENDMENT WAS ADOPTED AFTER CONSIDERABLE

DISCUSSION BY 49-21¢CDA, USA)-30( UK). NEW FORMULATION REQUIRES OBJECT-

ING STATE TO SAY THAT IT DOES NOT/ NOT WANT TREATY IN FORCE BETWEEN

ITSELF AND RESERVING STATE. AUSTRIA REQUESTED SEPARATE VOTE ON WORDS

QUOTE THE LTD NUMBER OF THE NEGOTIATING STATES AND UNQUOTE IN PARA2.

THESE WORDS WERE RETAIND 75 (CDA, UK, FRANCE) ~6( USA) -18. USSR REQUESTED

SEPARATE VOTE ON PARAS. THIS PARA WAS RETAINED 61 CCDA, USA, 70) -2O-18.

TEXT OF ARTICLE 17 APPEARING IN 39/13/ ADDS, AS ANENDED BY USSR AMEND-

MENT IN Led, WAS ADOPTED 83CUSA, FRANCE) -0- ITC CDA, UK).

ARTICLE 18(PROCEDURE REGARDING RESERVATIONS). TEXT OF ARTICLE 1&8 AP-

PEARING IN 39/13/ ADD .3 AND CORR 1 WAS ADOPTED 99-2-2. |

eee
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ARTICLE 19¢LEGAL EFFECTS OF RESERVATIONS). TEXT OF ARTICLE 19. APPEAR-

ING IN 39/13/ ADD 4C WHICH INCLUDED MODIFICATION OF PARA3 AS ADOPTED —

EARLIER IN CW TO TAKE ACCOUNT OF ADOPTION OF SOVIET AMENDMENT TO

17C4)CB)) WAS ADOPTED 94-0-0,SUBJ TO FURTHER REVIEW BY DC.

ARTICLE2@¢ WITHDRAWAL OF RESERVATIONS). HUNGARIAN AMENDMENT IN CONF

39/L.17 WAS ADOPTED 92¢CDA, USA, UK, FRANCE) -@-3.HUNGARIAN AMENDMENT

CONF 39/L.18 WAS ADOPTED 93(USA,UK)-0-3(CDA). WE INTERVENED IN DEBATE

TO POINT OUT THAT HUNGARIAN ANENDWENT L.18 WAS BASED UPON TEXT AD-

OPTED BY CW AND DID NOT/NOT TAKE INTO ACCOUNT DCS IMPROVEMENTS IN

TEXT OF PARA AS IT WAS SUBMITTED TO PLENARY IN 39/13/ADDA.TEXT OF

ARTICLE 20 APPEARING IN 39/13/ ADD 4, AS AMENDED BY HUNGARIAN AMENDMENT

“1.17 AND L618 WAS ADOPTED 98--@ SUBJ TO FURTHER REVIEW BY DC IN THE

LIGHT OF CDN OBSERVATIONS ON DRAFTING OF HUNGARIAN L.18.

ARTICLE 21¢ ENTRY INTO FORCE). TEXT OF ARTICLE 21 APPEARING IN 39/13/

ADD 5 WAS ADOPTED 99-0-3. |

ARTICLE 22( PROVISIONAL APPLICATION) THIS ARTICLE WAS THE SUBJ OF A

LENGTHY AND AT TIMES CONFUSED DEBATE. A NUMBER OF DELS,LED BY IRAN,

APPEARED TO QUESTION CONCEPT IN PAR¢2 REGARDING TERMINATION OF PROV-

| ISIONAL APPLICATION. IN LIGHT OF OUR INSTRUCTIONS ON ARTICLES 22 AND

51 WE INTERVENED, FOLLOWED BY A FEW OTHER DELS, TO SUPPORT PARA2.

TEXT OF ARTICLE APPEARING IN 39/13/ADD 5 WAS ADOPTED 87(CDA,USA, _

UK, FRANCE)-1-13 SUBJT TO FURTHER REVIEW BY DC IN LIGHT OF DISCUSSION,

PRESIDENT ALSO REFERRED DIRECT TO DC THE POLISH SUGGESTION FOR 6

MONTH PERIOD BETWEEN TIME OF NOTICE OF TERMINATION OF PROVISIONAL

ee 26
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APPLICATION AND DATE UPON WHICH TERMINATION BECOMES EFFECTIVE.

CONFERENCE DID NOT/NOT MEET THURS AND FRI MAYI-2 AND WILL RESUME

TUE MAY6. |

WERSHOF
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LAW OF TREATIES — |

SPEECH AS DELIVERED WAS COMMERCIALLY AIRMAILED MON NIGHT, APR28 TO

MAWHINNEY. CANNOT/ NOT UNDERSTAND FAILURE TO RECEIVE IT PRIOR TO DES-

PATCH OF REFTEL. FOLLOWING IS TEXT OF IMPORTANT PASSAGES AS DELIVERED.

BEGINS; QUITE APART FROM THE QUESTION WHETHER PARA2 FALLS OUTSIDE

| THE SCOPE OF THIS CONVENTION, THE QUESTION ARISES WHETHER PARA2 FORMU-

LATES & DESIRABLE LEGAL PRINCIPLE WHICH OUGHT TO BE ADOPTED IN THE

INTEREST OF ORDERLY TREATY RELATIONS.1 WISH TO MAKE CLEAR THAT MY

DEL IS NOT/NOT QUESTIONING THE RELEVANCE OF THE PROVISIONS OF THE

FEDERAL CONSTITUION TO. THE PRACTICE WHEREBY CERTAIN FEDERAL STATES

PERMIT, WHITHIN THE LIMITS OF THEIR CONSTITUTIONS AND SUBJ TO VARIOUS

roms OF FEDERAL CONTROL,COMPONENT PARTS OF THE FEDERATION TO CONC-

LUDE AGREEMENTS WITH SOVEREIGN STATES. WE ARE CONCERNED HOWEVER, THAT

THIS FORMULATION, AS EXPRESSED IN PARA2, IS DANGEROUSLY INCOMPLETE.

THERE ARE CLEARLY AT LEAST TWO PREREQUISITES, BOTHOF WHICH MUST EXIST

TOGETHER, IF A COMPONENT UNIT OF & FEDERAL STATE IS TO-HAVE EFFECT-

IVE TREATY-MAKING CAPACITY. ONE. IS THE CONFERRING ON IT OF SUCH CAP-

ACITY BY THE. FEDERAL STATE, THE OTHER IS THE RECOGNITION | BY OTHER

SOVEREIGN STATES OF THE CAPACITY SO CONFERRED. WITH RESPECT TO THE

FIRST ELEMENT, THE PARA ASSUMES, QUITE INCORRECTLY, THAT THE CONSTITU-

TION SPEAKS FOR ITSELF AND IS ALONE DETERMINATIVE. IT IGNORES THE

0008 {

lop
|

3 
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STATE PRACTICE OF FEDERAL STATES BOTH ON THE MUNICIPAL AND INNATL

PLANE, IN PARTICULAR, THE PROCESS WHEREBY THE CONSTITUTION IS CONTIN-

UOUSLY AMENDED IN CERTAIN STATES BY MEANS OF JUDICIAL DECISION. A

FURTHER PROSLEM IS THAT THE PROPOSED FORMULATION SAYS NOTHING ABOUT

WHO IS TO BE RESPONSIBLE FOR ANY BREACH BY A MEMBER OF A FEDERAL ST-.

ATEOF ITS TREATY OBLIGATIONS. ONE MAY ANSWER THAT THE PRESENT CONVEN-

TION EXPRESSLY EXCLUDES FROM ITS AMBIT ALL QUESTIONS OF STATE RESP ON-

SIBILITY. THERE NEVERTHELESS EXISTS, INDEPENDENT OF THE PRESENT CONVEN-

TION, A BODY OF INNATL LAW GOVERNING THE RESPONSIBILITY OF SOVEREIGN

STATES FOR THE BREACH OF THEIR TREATY OBLIGATIONS. NO NO SIMILAR

RULES EXIST, HOWEVER, IN RESPECT OF TREATIES CONCLUDED BY MEMBERS OF A

FEDERAL STATE. A REVIEW OF THE DISCUSSION OF THIS ISSUE IN THE ILC

QUICKLY REVEALS THE ABSENCE OF ANY CONSENSUS AMONG JURISTS ON THIS

ISSUE. THERE IS & FURTHER CONSIDERATION, MR PRESIDENT, OF CONSIDERABLE

PRACTICAL SIGNIFICANCE, WHICH SERVES TO UNDERLINE THE INADEQUACY OF |

-PARA2 AS A FORMULATION OF THE RULE OF INNATL LAW RELATING TO THE TR-

EATY-MAKING CAPACITY OF MEMBERS OF A FEDERAL STATE. THE PARA PROPOSES

THAT SUCH A CAPACITY MAY EXIST IF IT IS ADMITTED BY THE FEDERAL CON-

STITUTION AND WITHIN THE LIMITS THERE LAID DOWN, AS DISTINGUISHED

REPS WILL READILY REALIZE, THE CONSTITUTION FORMS PART OF THE MUNICI-

PAL LAW OF THE FEDERAL STATE AND ITS INTERPRETATION FALLS EXCLUS-

LAVELY. WITHIN THE INTERNAL JURISDICTION OF THAT STATE.THIS IS PARTICU-

LARLY OBVIOUS WHEN ONE CONSIDERS THAT THE CONSTITUTION OF A STATE IS.

AN ORGANIC STATUTE INTERPRETED AND DEVELOPED BY THE APPROPRIATE INT-

eee}
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PAGE THREE 375 NO/NO STANDARD

ERNAL ORGANS OF THE STATE. PARA CONTAINS NO/NO PROVISION, HOWEVER,

RECOGNIZING THAT ONLY THE FEDERAL STATE ITSELF MAY INTERPRET ITS OWN

CONSTITUTION. THUS THE PARA MAY LEAD TO THE TOTALLY UNACCEPTABLE PRA-

CTICE OF ONE MEMBER STATE OF THE UN PRESUMING TO INTERPRET THE CONS-~

TITUTION OF ANOTHER MEMBER STATE WHICH HAPPENS TO BE A FEDERAL STATE.

IN FEDERATIONS WHERE THE CONSTITUTION IS ENTIRELY WRITTEN AND DEALS

EXPRESSLY WITH TREATY-MAKING, THERE WAY BE RELATIVELY LITTLE DANGER

OF THIS PRACTICE ARISING. THE PARA SEEMS TO IGNORE, HOWEVER, SITUATIONS

// YIKE THAT OF CDA WHERE THE CONSTITUTION IS IN LARGE PART UNWRITTEN.

CONSTITUTIONAL PRACTICE,IN SUCH CASES,IS AS IMPORTANT AS THE WRITTEN

DOCUS. BUT OUR EXPERIENCE CONFIRMS THAT, IN A COUNTRY LIKE CDA, WHICH

GAINED ITS INDEPENDENCE THROUGH THE RADUAL EVOLUTION OF CONSTITUT-

IONAL PRACTICE, NOT/NOT ALL OF WHICH WAS REDUCED TO WRITTEN FORM, THE

POSSIBILITY OF ONE STATE PURPORTING TO INTERPRET THE CONSTITUTION OF

AVOTHER FEDRAL STATE IS ALL TOO REAL. THE FAILURE OF PARA2 TO DEAL

WITH THIS PROBLEM IS PROBABLY ITS MOST IMPORTANT DEFECT.

IN DISCUSSING THE QUESTION WHETHER A PROVISION SUCH AS PARA2 SHOULD

BE INCLUDED IN THE PRESENT CONVENTION, THE OBSERVATION IS OCCASION-

ALLY MADE THAT THE PRACTICE OF TREATY-MAKING BY MEMBERS OF CERTAIN

FEDERAL STATES EXISTS AND SHOULD THEREFORE BE MENTIONED. AN EXAM OF

STATE PRACTICE CONFIRMS THAT CERTAIN FEDERAL STATES DO PERMIT, WITH-

IN THE LIMITS OF THEIR CONSTITUTIONS AND SUBJ TO VARIOUS’ FORMS OF

FEDERAL CONTROL, THE CONCLUSION OF CERTAIN TYPES OF INWATL AGREEMENTS

BY THEIR MEMBER UNITS. THESE PRACTICES HAVE BEEN GOING ON FOR YEARS,

oe 4
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THEY HAVE LONG SINCE BEEN ACCEPTED UNDER INNATL LAW AND THEIR CONTIN-

UANCE IS NOT/NOT DEPENDENT UPON THE ADOPTION OF PARA2 OF ARTICLE 5.

I SHOULD LIKE TO MAKE CLEAR,MR PRESIDENT, THAT THE’ CDN DEL DOES NOT

NOT QUESTION EITHER THE. LEGALITY OR THE DESIRABILITY OF THESE PRACT-

ICES. INDEED CDA, WHOSE CONSTITUTION DOES NOT/ NOT PROVIDE FOR SUCH ACT-

ION BY ITS PROVINCES. HAS NONETHELESS AUTHORIZED, BY MEANS OF UMBRELLA

‘AGREEMENTS BETWEEN CDA AND OTHER SOVEREIGN STATES, THE CONCLUSION OF

VARIOUS AGREEMENTS BETWEEN ITS PROVINCES AND SUCH STATES.WE Do N OT/

NOT BELIEVE, HOWEVER, THAT STATE PRACTICE SUPPORTS THE PARTICULAR AND

DEFECTIVE FORMULATION OF THE RELEVANT RULE OF LAW AS PROPOSED IN

PAR AZ, LEAVING IT OPEN TO OTHER STATES TO INTERPRET THE CONSTITUTIONS

OF FEDERAL STATES. END OF QUOATION.

NNNNVV . Cc . 903843
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REF YOURTEL L338 MARI

LAW OF TREATIES ARTICLE 5°

TO ANYONE WHO HAS NEVER BEEN POSTED TO CARIB COUNTRIES IT MAY
SEEM PERFECTLY REASONABLE TO ASK WHAT ARE JAMAICAN VIEWS ON

SUBJS SUCH AS’ LDC PREFERENCE PROPOSALS OR PARM ARTICLE 5

OF LAW OF TREATIES AND WHAT INSTRUCTIONS HAVE BEEN GIVEN TO |

DELEGATIONS, FACT IS. THAT ON MANY SUBJS SUCH AS TWO

MENTIONED JAMAICANS HAVE NO/NO SERIOUS VIEWS AND DELEGATIONS

HAVE NOYNO INSTRUCTIONS, THEY LEAVE FOR CONFERENCES WAITING

TO SEE WHAT WILL DEVELOP AND HOW VOTE WILL GO AND ASK FOR

INSTRUCTIONS IF NECESSARY WHILE CONFERENCE IS IN PROCESS,

“WHILE WE’MAY TRY To INFLUENCE INDIVIDUAL DELS BEF ORE

SOME QUESTION REACHES CONF TABLE, FREQUENTLY WE MAY DRAW A

BLANK BECAUSE THERE ARE NOT/NOT ENOUGH GOOD PEOPLE IN CIVIL

‘SERVICE TO GIVE THOUGHT TO ALL PROBLEMS AND REACH FIXED

POLICY DECISIONS, SUCH IS CASE WITH JAMAICAN DELS

FRANCIS AND DR RATTRAY AT LAW OF TREATIES CONF ALTHOUGH

THEY HAVE ASSURED US PERSONALLY THAT THEY WILL PROBABLY

SUPPORT OUR POSITION, DODD ASST UNDERSEC EXTER TOLD US THEY HaD

NNO INSTRUCTIONS AND WE CAN WELL BELIEVE HIM.

{ / i — | | ~ 903848
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Multiple letter to posts Listed CONFIDENTIAL

DISTRIBUTION

Ext. 407D/Bil,
(Admin. Services Div.)

-Oo . on attached sheet “Sécurité. May 2, 1969

Under-Secretary of State for External Affairs DATE , ,
FROM OTTAWA : | wumer, 78) 4559

REFERENCE Our Multiple Letter L737 (Ht) - September 10, 1968 Numéro
Référence FILE DOSSIER |

Law of Treaties Conference--Article 5 OTTAWA Of) Fan} aks
SUBJECT : *

Sujet MISSION
yO.

ENCLOSURES

Annexes

2

We are pleased to inform you that the Lew of Treaties

Gonferenee at Yienna, at the plenary session on April 28, yoted
te delete Paragraph 2 of Article 5 of the draft convention on

the Law of Treaties which provided that "Members ef a federal

union may possess a capacity to conclude treaties 1f such

capacity is admitted by the federal constitution and within the
limits there laid down. Although only a blocking third was
needed for deletion, sixty-six delegates voted against the

paragraph, tyenty-eight in favour and thirteen abstained,

(i.e. two-thirds of the Conference voted against the article).
These resulte represent a considerable diplomatic achievement —

for Ganada, es appears from tho enclosed copies of Vienna

telegrams 352 and 353 of April 29, in which our delegation

outlines the notable features of the debate on this item and

the breakdown ef the vote.

2. 4s you are well aware, the outcome of the vote on this
_ question has been of particular concern to Canada. If Paragraph 2

had been retained in the final text it could have led to the

practice of outside states purporting to interpret for themselves
the constitution of federal states. This would constitute an

unacceptable interference in the internal affairs of the federal

state.

3e At the first session of the Law of Treaties Conference
Article 5(2) was approved by a simple majority. It was in an
effort to reverse this decision at the second session of the Law

of Treaties Conference that our Minister issued instructions that

discreet approaches should be made in friendly countries to enlist

their support for our position on Article 5(2). You will recall
that the Multiple Letter under reference sought your oasistance in

making a high level approach to the appropriate authorities of the

government or governments to which you are accredited in order to

outline Canada's position on Artiele 5(2) and solicit their support
on this item at the Conference. These approaches were extremely

useful, as you will note from the voting breakdown.

eeese 2
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Ae Our delegation has noted that no procedural vote

was required on the issue of whether Paragraph 2 was to be

considered as a separate item and the paragraph itself was

defeated by an overwhelming (more than two-thirds) majority.
The substantial shift in voting oa this item compared to the

first session constitutes an impressive and gratifying outcome

to the many months of concerted diplomatic effort, in which you .

played an invaluable role, to develop wider support for the

Canadian position. In the view of our delegation the outcome

of the vote "represents . .. a significant success for

Canadian diplomacy resulting from the efforts of the Department,

both in Ottawa and abroad, plus general goodwill toward Canada
in most states. Representations in capitals made by our posts

during the past several months facilitated the work of the

delegation lobbying in Vienna." We wish to add our own words

of commendation to Mr. Wershof's for your very effective

co-operation and assistance. The representations that you made

over the past months have contributed greatly to the successful

result.

$e We would be grateful. if as soon as possible you
could convey to the appropriate officials of the government

or governments to which you are accredited the formal thanks

and appreciation of the Canadian Government for their support.

on the vote of the Article 5(2) item in the plenary.

6. (For posts in following countries only: Italy, U.S.A.,
Mexico, Germany, Brazil, Argentina, India, Switzerland, Columbia,

Uruguay, Australia, Vietnam and Cyprus.) In particular you may
wish to express our gratitude for the very forceful and persuasive

speech on this question delivered by their representative at the

plenary session.

M&M CADIEUH

Under-Secretary of State

for External Affairs.
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MEMORANDUM

TO The Under-Secretary - SECURITY CONFIDENTIAL

A (through the Legal Adviser) Sécurité

, DATE y 2, 1969FROM legal Division Mey 2s
De NUMBER

"REFERENCE Numéro
Référence

FILE DOSSIER

SUBJECT Law of Treaties Conference-Article 5 onrawe 2093-146
Sujet . MISSION

47
ENCLOSURES

Annexes

Several

DISTRIBUTION ,

— Attached for your signature if you agree is a nultiple

numbered letter with enclosures advising posts of the outcome of

the vote on Article 8(2) of the draft Convention on the Law of
Treaties. a

~~ 2, - &lgo attached is a list of the posts to which the
numbered letter is te be sent. You will recall that it was to

these same posts that a mulbiple letter signed by you was sent

last September asking them to make appreaches to the governments

to which they were accredited to enlist support for Canada's

position on the above Article.. As you are aware, at the plenary

nost of the governments concerned veted in favour of deleting

Paragraph 2.of Article 5.

J. AL BEESLEN |

Legal Division.

003851
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CONF IDENT IAL

Ottawa Pile: 20«3-1-6

Buenos Aires:

Ganberra

Vienna

Pert of Spain (incl. Barbados)
Brussels

lima (incl, Bolivia)
Rio de Janeiro

Kuala Lumpur (incl. Burma)
Colombo

Santiago

Bogota

Kinshasa

San José (incl. El Salvador,
Panama, Honduras)

Nicosia
Copenhagen
Santo Domingo

Addis Ababa |

Bonn °

Accra

Athens .

Guatemala City

Georgetown

Delhi

Tehran

Dublin

Tel Aviv

Rome

Kingston -

Tokyo

Permis NY (Liberia)
Mexico

Hague

wellington

Lagos

Oslo

Islamabad

Lima
Manila

Lisbon

Saigon

Singapore

Pretoria

Madrid

London

Washington

Montevideo

Caracas

Dar es Salaam
Stockhoin

Berne

Nairobi
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@ EXTERNAL AFFAIRS

MEMORANDUM eS,

wi | | | ao The Under-Secreta SECURITY nn
A (through the Legal Adviser) . Sécurité

es DATE May 2, 1969
FROM Legal Division

Pe . NUMBER
REFERENCE Numéro
Référence

FILE DOSSIER

SUBJECT Law of Treaties Conference~-Article 5 OTTAWA 2093-1-6

TM ‘ . MISSION % 7

ENCLOSURES

Annexes

Several

eens _ Attached for your signature if you agree is a multiple
numbered letter with enclosures advising posts of the outcome of

the vote on Article 5(2)~ ~of the draft Convention on the Law of
Treaties.

-- 2. Also attached is a list of the posts to which the

numbered letter is to be. sent. You will recall that it was to

these same posts that a multiple letter signed by you was sent
last September asking them to make approaches to the governments

to which they were accredited to enlist support for Canada's
position on the above Article. As you are aware, at the plenary

most of the governments concerned voted in favour of deleting

Paragraph 2 of Article 5.

Legal Division.

Ext. 407A/Bil. 003853
(Admin. Services Div.) . io C / J 7 § \
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@ EXTERNAL AFFAIRS — ~ AFFAIRES. EXTERIEURES:

To . | Multiple letter to poste 7 listed ; SECURITY CONF IDENT TAL
A on attached sheet - . Sécurité

. May 2, 1969
Under-Secretary of State for Bxternal Affairs DATE ay es *

FROM

De OTTAWA numeee Le (M) 559

REFERENCE Our Multiple Letter ‘L137 ( - - Septenber 10, 1968"
Référence . _- FILE - : : DOSSIER

uo OTTAWA): i :

SUBJECT Lew of " Treaties Conf erence—irticle 5 ee —20-3-1-6 -
Sujet : ; , . , MISSION, a

ENCLOSURES *
Annexes

2

"DISTRIBUTION : Se co We are pleased to inform. you that the’ Law of Treaties
os : It . Conference at Vienna, at- the plenary session on April 28, voted

a to delete Paragraph 2 of Article 5.of the draft convention on
the Law of Treaties which provided. that ‘Members of a federal
union may possess. a capacity to conclude treaties if such

capacity is admitted by the federal constitution and within the

limits there laid down." Although only a blocking. third was -
~~ needed for deletion, sixty-six delegates voted against the ~

‘ “paragraph, twenty-eight in favour and‘ thirteen ‘abstained,

(i.e. two-thirds of the Conference: voted against: the article);
.. . These" results represent a. considerable diplomatic achievement

— for Canada, as appears from the enclosed copies of Vienna. - Te

“telegrams 352 and 353 of April 29, in which our delegation =. 0 0's
'. Outlines the notable’ features of the. debate on this item and . a ;

the breakdown of the: votes. :

2.0.0: RS you: ‘are well. aware, the. outcome of the vote on. this
question has ‘been of particular concern to Canada. If Paragraph 2
had been retained in the final.text it could have led'to the:

-. practice of outside states purporting to interpret. for themselves
‘the constitution of federal states, This would constitute an :

unacceptable interference in- the . internal affairs of the. federal tS

' state. . oo : . é ces ES

3. Bb the. first session of. the Law of Treaties Conference
Article 5(2) was approved by a simple majority. It was in.an ©

effort to reverse this decision at the second session of the Law-

_of Treaties Conference that our Minister issued instructions that -

discreet approaches should be made in friendly countries ‘to enlist:
their support for our position on Article 5(2).. You will recall
that the Multiple Letter under reference sought your assistance in -

making a high level approach to the appropriate authorities of. the

' government or governments to which you are accredited in order to.
7 ‘outline Ganada's position on Article 5(2) and. solicit their support .

on. this item at the Conference. These approaches were extremely
useful, “as you will note from the voting breakdown.”

_'@eeoe a
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. Ae 4 our delegation has noted that no procedural vote .
“was ‘vequired on the issue of whether Paragraph 2.was to, be -

a considered. as a "separate item and the paragraph itself was ©
“G@efeated by an overwhelming (more than two-thirds) majority. + —
Phe substantial shift ‘in voting on this item compared to the

= first session: constitutes - -an impressive and gratifying outcome .
i to. the’ many - months’ 6f concerted diplomatic effort, -in which you |

‘ played an ‘invaluable role, to develop wider support for. ‘the
_ Canadian position. In. the view of. our delegation the outcome
“of the vote "represents . . . a significant success for”. _ ae

’ Canadian diplomacy resulting from the efforts of the Department, “epee
both in Ottawa and abroad, plus general goodwill toward Canada
‘in most -states. Representations in capitals made by our posts ,

_., during.the past several months facilitated, ‘the work of the
- _- delegation lobbying. in:Vienna." | We wish to- add Our. own’. words

-“: of commendation ‘to: Me. Wershof's for your. very .6ffective |
“co-operation and assistance. ‘The representations that you made ee

' over the’ ‘pagt months have contributed greatly, to the successful -
~) result. * RE ye ,

a, ‘.

* f

5, 7 We would’ be. grateful if as soon as possible. 3 you
could, convey to the. appropriate officials of the government.

- or governments, to. ‘which you are accredited the formal thanks.
' .and appreciation of: the Canadian. Government for. their support,

_ on the vote of the Article 5(2) item in the plenary.

6. . (Por. posts|in following countries only? Thaly,- UeSshey co
_ Mexico, Germany, Brazil, Argentina, India, Switzerland, volumes
. Uruguay, Australia, Vietnam and Cyprus.) In particular you may“:

wish to express our gratitude for the very forceful and persuasive
speech on this question delivered by their representative at the -
plenary session. . - ‘ie :

‘Under-Secretary of State
« ° for External Affairs.
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Vienna . ‘
Port of. Spain (inel. Barbados).
Brussels
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CONFERENCE ON THE LAW OF TREATIES

Attached is a copy of the statement by the Australian
delegation in Plenary on Article 2, paragraph 2, proposed by the
Committee of the Whole.

The position within the Australian Federation on capacity
to make treaties was dealt with in the statement by the Australian —
delegation at the 11th meeting of the Committee of the Whole on the
3rd April, 1968, as follows:-

"Under the Yonstitution of the Australian Federation,
the six constituted states, with a small "st, have no
international standing and the making of treaties was
a function of the Federal Executive alone",

Australian Delegation

30th April, 1969. .
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Statement by Australian Representative in
Plenary on Article 5(2) = 28th April, 1969

Mr. President,

The best kind of contribution my delegation can make to the dis-

cussion at this stage is to be very brief. However, as a federal State

there are a few points that we would like to stress.

Mr. President, the first pointis to recall that Australia was

one of a number of federal States that supported the deletion of paragraph

2 of article 5 at the first session. The Australian delegation does not

contest the statement that. members of certain federal unions possess a

capacity to conchude treaties. All acknowledge the existence of this

capacity in certain instances. However, as stressed both at the first

session and again today the retention of paragraph 2 of article 5 could
create potential difficulties for some other federal States, whereas no

case has been demonstrated that its retention is necessary or that its

deletion would occasion any real difficulties. I say this with the greatest

respect to previous speakers in this debate that have spoken in the contrary

Sense.

These latter representatives have, e.g. pointed out that it will

be for the internal authorities of a State to interpret the Constitution

and that the fears in this regard are not well based. One comment I would

make is that paragraph 2 does not spell this out and there is a real risk of

misunderstanding on the matter. Further I would submit that besides this

problem there are other problems latent in paragraph-2, such as the proper

role that international law plays in the recognition of the treaty-making

capacity of a member of a federal State. This particular aspect has just

been referred to by the distinguished Representative of Uruguay.

The paradox of the situation is , Mr. President, that attention

to one aspect of the paragraph is likely only to expose in fuller light other

problems which on a surface reading may not seem to be present. Thus the
003862
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amendment made last year in the Committee of the Whole deleted the awkward

phrase "State member of a federal union" and substituted instead simply,

"member of a federal union". This in itself was a useful amendment , as it

took account of the well-known fact that members of federal unions are

usually not States for purposes of international law. In the end, however,
the amendment has only served to underline the incomistency with article 1

of our Convention, which is to the effect that. our Sonvention deals only

with treaties between States.

> one problems are complex and real. The solution, however, is a
Simple one and that is to delete paragraph 2. This step will be without

prejudice to any delegation and will enable the Conference to get on with

what is our essential task, which is to draw up a Convention dealing with

treaties between States.

Mr. President, the history of article 5 has already been described

to use Its origins go back to a time when the draft articles were intended

to cover all kinds of treaties and when an elaborate provision on treaty-

making capacity was therefore warranted. Finally a different course has been

taken and that has been to limit the Convention to treaties between States,

and as a result the I.L.C. truncated the original article 5. But it did not

go far enough. «Our hope is that this Plenary session will complete what the

I.L.C. did not quite finish, and delete paragraph 2 of artiéle 5&t

The delegation of Canada has asked for a separate vote on paragraph

2 of article 5. This is a proper and reasonable request, as paragraph 2 raises

quite distinct issues from those of paragraph 1 of article 5. The Australian

delegation has no ob jection to paragraph 1. On the Separate vote my delegation
au. Re .

will be voting against the retention of paragraph 2, ive. it will re-voting

NOe .
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TO TT EXTEROTT 262 DE PARIS

INFO TT ROME DE PARIS

LAW OF TREATIES-ARTICLE 5¢(2)-ITALY

MARESCA OF ITALIAN FOREIGN MINISTRY WAS VERY HELPFUL TO US.HE LOB-

' BIED AND MADE A SPEECH AND OF COURSE VOTED TO DELETE PARA2.HE ALSO

WEN TO GREAT TROUBLE TO GET SAN MARINOS USUALLY VACANT SEAT FILLED

WHEN ARTICLE 5 ¥AS BATED APR2S.MARESCA WAS REALLY ACTING ON HIS

OWN AS HIS CHIEF OF DELCAGO) DID NOT/NOT AGREE WITH CDN SUBSTANTIVE

ARGUMENTS; AGO HAD SUPPORTED PARA® IN ILC AND WAS IMPERVIOUS TO IDEA

THAT ILCC HIMSELF INCLUDED) HAD MADE MISTAKE. FORTUNATELY AGO AS PRES-

IDENT OF CONFERENCE KEPT QUT OF THE DEBATE.

2. WHEN MARESCA RETURNS TO ROME LATE MAY I SUGGEST OUR AMBASSADOR

MIGHT WISH TO THANK HIMCAND IN MEANTIME THANK FOREIGN MINISTRY).

FOR ROME-PARA2 WAS DELETED BY SUBSTANTIAL VOTE IN PLENARY. -

WERSH OF

y,vVP eRe eT

ipl
i

oY

5
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The Head of our Delegation to the Law of Treaties

vipucl
foot 70 ofP yy - 30. 4. oF

Gonference at Vienna has advised that delegates at the plenary

session yesterday voted 66 to 28 with 13 abstentions to delete
Paragraph 2 of Article 5 of the draft Convention on the Law of

Treaties, the federal states clause. You may recall that

Article 5(2) provided as follows:

"States senbers of a federal union may possess

the capacity to conclude treaties if such capacity

is admitted by the federal constitution and within

the limits therein laid down.®

&s stated in an earlier Mezorandum to you in connection

with the visit of Prime Minister Gorton, it was the Ganadian concern

that such ea paragraph if adopted could have produced two highly

undesirable results:

first, it could lead to the practice of outside

states purporting to interpret for themselves the

coustitutions of federel states. This vould be an

unacceptable interference in the internal affairs

of the federal states and

sgecend, it could lead to the fragmentation of the

international personality of federal states, with

each member of the federation pursting a separate

course in international affairs.

At the First Session of the Law of Treaties Gonference

in the spring of 1968 the Ganadian Delegation supported proposals

te delete Paragraph 2 in order to avoid recognition in the convention,

as finelly adopted, of the principle that component members of g

ee28 2

face ch. auncel.
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federal state may under certain circunstances enjoy a treaty

making capacity. In the event, hovever, Article 5(2) was.
retained by a simple uajority, due largely to the efferts of the
0.5.8.8. and its allies, who were concerned about the continued

international personality of Byelorussia and ‘the Ukraine, and to

the fact that France vas able to align the countries of the French
Gomnunity in suppert of the Article.

in an effort to reverse this decision at the second
_ session of the Lew of Treaties Conference, discrete approaches
beginning in Abeust were meade in friendly countries to seek

support for out position on article 5(2)., These initiatives had
as their cbjectives (a) to assure that these governments whose
representatives opposed Article 5(2) at the First Session maintained
their opposition at. the Second Session, thereby depriving Peragraph 2

of the 2/3 majority it required for adoption, and {b) to assure 4
simple majority in favour of a procedurel motion for a separate vote

on Paragraph 2 of Article 5 as was done at the First Sessions. .

(Without a successful vote on this procedural question we could

secure the rejection of Article 5(2). only through a rejection of
frticle 5 as a whole, end this ve had goed reason to believe would
be virtually impossible.} Representations were made to over 74
governments on this question before the convening of the second

session of the Gonference. In addition, during the first three

weeks of the Genference prior to the formal vote, our Delegation

reported that they conducted a systematie campaign of personal

discussions with members cf approximately 80 delegations and co

ofdingted the lobbying efforts of the Federal States Group consisting
of primarily Australia, Malaysia, Hexico. and te a lesser extent, Indias

In the meantine, the 0.5.5.R. and French delegates were making a

concerted effort te shore-up the support their position had enjoyed

at the previous session of the Conference,

&s. it turned out no procedural vote was required on whether
Paragraph 2 was to be considered as a separate item and the Paragraph
itself failed even to obtain a simple majority. The substential shift

in voting on this item compared to the first session constitutes an

inpressive and gratifyiag outcome to the maay mouths of concerted

dipionatic effort to develop wider support for the Canadian position.

fhe deletion of article 5(2), by reeffirning the principle
that only the central government of a federal state has exclusive

treaty making capacity, hes significantly advanceilthe position of the

Federal Governrient in its constitutional discussions with the provinces

on the question ef provincial powers in. externa] affairs. If Paragraph

2 had been retained in the final text of the Convention on the Law of

Treaties, it would have been open to foreign states, if they so cheese,

to decide whether or aot a federal states constitution permits direct

eees 3
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treaty relations with a unit of a federal state. This would have

provided proponents of an independent treaty making capacity for the

Canadian provinces with an exceedingly valueble weapon in their

constitutional negotiations with the Federal Government when they

turn to the role of the provinces in international affairs. In this

context it is of Interest that in its Working Paner On. Foreign Relations ©

presented at last. February's Constitutional Conference, the Gucbec

Government relied solely on Article 5(2) in support of the international
law aspects of its position, Deprived of this international legal
argunent as @ result of the above vote at the Lay of Treaties Conference

the case put forward in the Quebec paper is appreciably weakened.

CRG. S\GNED By

MITCHELL SHARB .

MS.
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RESTRICTED

FM VIENN APR29/69 NO/NO STANDARD |

TO IT EXTEROTT 357 DE PARIS

INFO TT BERN DE PARIS

Law oF TREATIES- ARTICLE 5 - SWITZERLAND

WHEN VOTE ON PARA2 WAS. TAKEN YESTERDAY swiss AGREEABLY SURPRISEDUS

BY VOTING AGAINST PARA2. IN ADDITION BIN DSCHEDLER MADE HELPFUL SPEECH

IN WHICH HE ACCEPTED SEVERAL CDN ARGUMENTS WHILE MAKING IT CLEAR THAT

DELETION OF PARA2 WOULD NOT/NOT AFFECT LAW AND PRACTICE OF SWISS CON-

STITUTION, 1 HAVE TH tANKED HIM.

WERSHOF .

vevere. = ne . . : : i . ¥

i 5 |¢ -
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FM VIENN &PR29/69 NO/NO STANDARD

TO TT EXTEROTT 355 DE PARIS

INFO TT DELHI DE LDN

LAW OF TPEATIES-ARTICLES- INDIA

INDIAN DEL AND ESPECIALLY KRISHNA RAO WERE VERY HELPFUL TO US IN suc-

CESSFUL CAMPAIGN. TO DELETE PARA2 OF ARTICLE 5.IN ADDITION TO. VOTING

FOR DELETION AS THEY. DID Last YEAR, RAG MADE SPLENDID SPEECH AGAINST

PARA2 AND ALSO USED HIS INFLUENCE PRIVATELY. |
2.17 IS A RARE EXPERIENCE, FOR ME TO FIND INDIAC AND RA ODF ORC EFULLY ON

OUR SIDE IN AN ISSUE Ih WHICH SOVIETS ARE OPPOSED. ALTHOUGH INDIAS

OWN INTERESTS AS A FEDERAL STATE MAY, HAVE BEEN MAq WN REASON FOR THEIR

_ ATTITUDE, FRIENDSHIP FOR CDA MUST HAVE PLAYED A PART.1 HAVE OF COURSE,

THANKED RAG AND CDN HIGHCOMM MAY WISH TO DO THE SAME AND ALSO “THANK.

MINISTER OF EXTERNAL AFFAIRS.

a WERSHOF BO | oS oe
5/7 | rn4 /s cs . 003875
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AMBASSADE DU CANADAAD sav EMBASSY

WITH THE COMPLIMENTS

OF THE CANADIAN EMBASSY

DE LA PART DE

L’AMBASSADE DU CANADA

a

From: Canadian Delegation to -

Law of Treaties Conference

Vienna
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mi Delegecién se manifesté en

ann

de abril de 1

“. " Mi Delegacién quiere referirse muy brevemente al punto plan-

teado por el sefior delersado del Cenad& en relacién con el parrafo 2 del

SarteS. —
Soya) ' En oportunidad de la intervencién que le cupo en el transcurso

"ade las sesiones de la Comisién Plenaria en imer periodo de sesiones

yrafo y de su insercién en la Convencién.

en los asuntos internos

de su prioridad en favor de

nes m&s importantes:la de determinar ics

-facultados para

‘Estado federado

‘Geral sino que depende

Estado.

La. Segunda,

porque en tal ce

del Estado

ax

sobre el: Estado

troducir: en las conferencias y en
mero

De

favor el nimero

cién separada del parrao

Canedé a fin de votar‘e

Federal

A Dos razones fundamentan a juicio de mi

‘pio: ,

_s La primera, que el pérrafo en comentario mas ove

dei Estado supone que ol

del derecno tedeérai intern

sugetos de

actuar en esa esferca.u} PEATSCRG ELS

-est& determinado no sélo p La Cons

e también de cue ctros Estados

Que

ane

unl *

de

Por

Muchas gracias,senor

os

seria peligroso

todo dependeria de

~Dicho

ario

tal suerte,los Estados

parces

LO expues

Teco

a

Estado 4 »
¢ 7)enbtvonceGendria r
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oo a Mee President, , ee = ;: oe

st
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"me Indian delegation | oS vote: ageinst
i

7

wy the retention of Para 2 of Artisle 5 Our redsons for

doing so were elaborated in our statement ‘at the 14th

necting of ‘the comiittee of the whole which is reported

at page 63 of the printed reports} We de. recagiine thet
Sead pte

ne ee ee

4 “ a member of a Federal Union may possess capacity to
,

}sn conclude treaties. This is a statenent of Bg fact sinBe | a 7

| some constituent Units of Federal States do conclude 2
; treatiés with Sovereign States. This position only

reflects che/freaty-making capacity. But ir, President |
; our dreft Ceavention is not exhaustive. As is quite clear’

from the textJarticle 1 of the Convention, adopted by

the ‘Conference unanimously this morning, our Conventien s

does not include treaties concluded betwee States and

_ International Organizations, nor between International

Ye | Orgenizations inter se. Nor does it: aval comprehonsively —
with the issues arising from treaties concluded between —

Soverdign States and the Hembers of a Pederal Union. | i!

; Since our Convention concentrates only on treaties

7 concluded between States, the proper course would Dey,

not to deal with the question of treaties. eoneluded

between States and iembers of 4 Federal Baien. In, the

alternative, there mat also be included: in the conventis io

& Seapeabonsive ection dealing not only with the: > cepsit ¥
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are not covered in Article 5 - such as:

ee (4) who will issue Full Yowers? |

(2) how will consent of the Members of a Pederal -

| Union to be bound by the treaty be expressed?
(3) how will aiputes between States end Heabers of

a Federel Union be settled in terms of article 62/7
tre arte &*

(4) hew-aboys responsibility of #embers of a Federal .

Union for breach of treaty abligations? :

ide. President, this is an area in which it would be

exceedingly unwise to enunciate or codify any rales of

International Lew; for it is, in essence, a matter solely

regulated by the internal law of each Federation. We

should not rush Any where angels fear te treads The
adoption of present Article 5 (2), ad gat give the te.

impression, that & State can claim the. authority of

international Law, in seeking to interpret the constituti.

or constitutions] preetice of another State in this |
context, which may well Constitute intervention of the

most serious cine fin SOMG Cases,

Ne. Fresident, it can inmediately be ralized that if we

went into these questions, we would necessarily have to
enter into the question of relations, between the Members.

of a Federal Union snd the Federal Government - relation

which are governed essentially by Municipal Lew. The

ILC has not gone into these questi on& ‘Nor have we the
time 6o deliverate upon these questions at the present
conference. In view of the above ay delegation is of
the view thet the best Course open fer tho. onterence

is not to retain Paragraph ae The result of this ieee
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would be that the treaty~making capacity of a Hember of
C

{

CI Federal Union, wall continue te be determined by the
to constitution of that Federal Union, which Wyse set.
! forth, the procedures of treaty-macing by its tiembers
| ag well as the limitations of their powers. This
! capacity could continue to be recognized by those
| Sovereign States who decide to conclude treaties with a,
| them. In other words, tha ‘deketion of Paragraph 2 will.

not in any manner affect the treaty~making capacity of

Members of a Federal Union; it will only avoid

| ax
\ difficulties, fron wae international Law viewpeint, which

I have referred to above and which, for want of time,

this conference cannot 40 into, at the praesent session.
/Ay

this question are not motivated by nay daternal con=

should also like to make it clear that eur views on

siderations. Indie is a Federal Republic. Under its

Constitution, the couponent units do net pesgess any

tréaty-making capacity. Treaty-making is exclusively

& central subject. However India may conclude treaties

with the Members of a Federal Union, if their Constitution —7
B@.permits it. Ye would lixe this matter to be regulated

on a bilateral and practical basis, rather then on the

basis of Intefpntional Lay.

at is fer these reasons, Mr. President, that we would
oppose the retention of Paragraph 2 of Article 5. Ye wil
however, Support the princi:le enbodied in raragraph 4 :
of Article 2+ Which recognizes and declares the capacity oe

_ of every Btate to conclude treaties,

fhenk you, Er. President. nosee3
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ralian Representative inStatement by Aust

Plenary on Article 5(2) = 283th April, 1969

Mr. President,

The best Kind of contribution my del egation can make to the dis-
; .

cussion at this stage is to bs very brief. However, as a federal State

there are a few points that we would like to stress.

Mr. President, the first pointis to recall. that Australia was
y

0one of a number of federal States that sunported the deletion of paragraph.

2 of article 5 at the first ses ine Austvalien delegation does not

contest the statement that members of certain federal unions possess a

capacity to conclude treaties. Ali acknowledge the exist tence of this

capacity in certain instances. However, aS stressed both at the. first
. ; : > . . . .

session and again today, the retention of paragraph 2 of article 5 could3M

my o cn Ft,2 ycreate potential aifficultie some other federal States, whereas. no

case has been demonstrated that its retention is necessary or that its

deletion would occasion anv’ real difficulties. I say this with the greatest

respect to previous speakers in this debate that have,.spoker in the contrary

Sense. °

a

oa

J These latter representatives have, e.g. pointed out that it will

be for the internal authorilie es of a State to inte rpret the Vonstitution

and that the fears in this regard are not well based. One comment i would

make is that paragraph 2 does sot spell this out and there is a real risk of

misunderstanding on the matter. Further I would submit that besides this

problem there are other problems latent in paragraph 2, such as the proper

role that international law plays in the recognition of the treaty-making

Capacity of a member of a federal state. This particular aspect has just

been referred to by the distinguishe d Hepresentative of Uruguay.

~

The paradox of the situstion is , Mr. President, that attention

to one aspect of the paragraph is likely oniy to expose in fuller light other

problems which on a surface reading may not seem to be present. Thus the
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amendment made last year in tne Committee of the Whole deleted the awkward

phrase "State member of a federal union" ard substituted instead simply,

"member of a federal union". in.itself was a useful amendment, as it

took account of the well-known fact that members of federal unions are

usually not States for purposes of international law. in the end, however,

the amendment has only served to underiine the incomistency with article 1

of our Convention, which is te the effect that our Yonvention deals only

witn treaties between States.

yas

Simple one.and that is to delete paragranhn @. This step will be withoutPp } } E

The problems are complex and real. The solution, however, is a

prejudice to any delegation and will enable the Conference to get on with

what is our essential task, which is to draw up a Convention dealing with

treaties pvetween States.

Mr. President, the nistory of article 5 has already been described
$

to us. Its origins go back to a tine when the uraft articles were intended

4

to cover ail kinds of treaties and when an elaborate provision on treaty=-

maxing capacity was therefore warranted. Finally a different course has been

poemit the vonvention to treaties between States,
taken and that has been to 1

aand aS a result tne J.L.C. truncated the original article 5. Eut it did not

go far enough, Cur hope is that this nary session will complete what the

1.L.C. did not quite finish, and delete pararraph 2 of article cet

The delegation of Canada has asked for a separate vote ‘on paragraph |
> > Rend 5 : Rhae te . dq manahi os ac : .e Of articie 5. This is a proper and reasonable request, aS paragranh. 2 raises

quite distinct is ves from those of paragraph 47 of article 5. The Australian
\

delegation has no objection to paragraph 71. On the separate vote my delegation

will. be voting against the retention of paragraph 2, i.ee. it will re-voting
«

NnOe
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Statement by Cyprus Delegate, A.J. Jacovides
. on arvicle §(2)

28 April 1969

Mr, President, |

Allow me, Sir, to say how gratified we are at seoing you oceupy

your well-deserved post and to express the conviction that, under your

presidency, the work of the Conference will be brought to the successful,
conclusion which so meny of us desire. | |

1 would like, very briefly, to explain the vote cf xy delogation

om the question cf Article §. .

Phe Republie of cyprus neither is nor 4s it likely to became a

federal state ami therefore the issue in Article 5(2) does not affect us

directly. |

| Nevertheless, on the basis of general considerations, we are

‘convinced that the adoption of a provision of the kind set out in Article

§(2) might lead to the practice of other states assuming the right to

interpret for themselves the constitutions of federal states and this, in

our view, would constitute a case of interference by outgide states in the

internal affairs of a federal state. Moreover, it is an untenable proposition

‘that a federal constitution, which is internal law of the federal state, can

by iteelf determine matters of international law.

| It is for these reasons, and for the practical problems that are —

bound to arise if such provision is made part cf the Convention Mr. President,

that wy delegation will vote for the deletion of article §(2), just as wo did

at last year's Comittee vote on the same issue. At the same time we will

support the retention of operative paragrapn 1 which naghitente the princ-ple

of the sovereign equality of stetes.

- 003886
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ae us aéiégation, bien que m8 aéiégation 86 soit prononeée aur
rts le 3 ‘paragraph 2 d@4&8 lors de ia discussion de sette

diapo ition @u sein de la ¢ ee abe pléntSre le 3 avril 1968.
‘Moneteur le Président,” ma d6légation’ ‘ahece (jrononebe a cette

“gonolure. dee traitée Anternationauz. Du point de vue etrictement
/ Gonatitutionnel nous pourrions done vivre avee l'article § ot
s ‘sereph 2 tel au! 42 est prévu dans le projet de Convention que?

He ee paragraph, o’ eat pour des raisone d'un ordre plus fondanen-
os » tah surtout dans le contexte de la présente’ Convention. foe

, Faisons sont principalement les suivantes:

. Bp: migrenent Selon l'article 1 du projet de Convention
vant nous, la Convention doit étre limitée aux Btats, Or,

+ 26m membres d'une fédération, méme e'1l leur est accord’. une

Co soertaine eapacité d'agir sur le plan international et dane le.
.. “domaine au droit international, ne peuvent pas tre asgimiléce

g@fune fagon generale aux Etats. Ceci vaut pour le domaine du
Aroit: adeq traités comme pour d'autres domaines du droit inter=

‘national et pour legquel¢ l'article 5 paragraph 2 pravoit. une
sinilet on sans distinction des menbres 4' une federation aux

it @ me bornerai & mettre en relief, & titre & exeuple,

in membre: aune’ federation agit en natiére ae traivés

003887 -!
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-fniternetionaus en dehors des! limites qui lui sont imposés.
Ses peP la Constitution fédérale, les dispositions des articles

“7 et 43 sont guére capable de couvrir la situation. Et ceci

ae en raieon du fait qu'il ne stagit pas 4’ une simpis violation

dMune dleposition constitutionnelle, maie dtun acte relevant —
Gu droit international créée par une entite juridique qué ne

. -pessedait pas le personnalité juridique pour le faire. Li acte

gat donc nul et ne peut pas étre guéri dens la saniére prévue

= gux articles 7 et 4 ~ Cette question a, d'ailieurs, &ts —

Aisouts plue amplement dans la publication de Helmut Stein-

berger, "Conetitutional subdivisions of States or Unions and .

their Capacity to conclude Treaties, Commente on art. 5 par. 2

ef the ILC draft on the Law of Treaties", Zeitschrift flr

-auelandisches Sffentliches Recht und VUlkerrecht, 1967, page
425. Je l'évoque afin de souligner que l'article $ par. 2

“du projet devant nous eat en contradiction avec l'article l. .

“A peuxtémenents si.un membre d'une federation posséde
la compétence d'agir sur le plan international, il y a

toujours le danger d'un différent sur l'interprétation de

‘la constitution fédérale, dont reléve la compétence en

matiéres internationales du membre de la Fédération en

question. Dans de cae pareila, 11 y a toujoure la poseibilits

que la Constitution d'un Etat soit interprétée finalement

par un autre Etat ou par une instanee internationale, inl

L' adoption @e l'article $5 paragraph 2 entrafnerait sand doute.

une multiplication du risque de l' incidence de telles

esituationa qui sont hautement iniésirableéet qui peuvent

avoir des conséquences politiques bien au dela de le ghére

de compétence du membre en question de la Pedération.

” Sxroissemements Il semble & ma 4élégation, Monsieur

le Président, que l'article 5 paragraph 2, tel qu'il a été

adopté par la Commiesion du Droit International et tel qu 4 3

@ &t@ adopté l'année derniére par la Commission pléniére ¢e

notre Conférence, introduit avec le terme "union fédérale*

une notion peu claire et difficile d interpréter, Car 41 |

-mty a, ni en droit international, ni dans le projet de:

- » S.o0seee :



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur ‘accés a l'information .

~3-

Convention devant nous, une interprétation bien &tablie de
cette notion. A en juger d'aprés le commentaire de la

Commission du Droit international, la Commission a enployé

le terme dans le sens d' Etat fédéral. Maia déjé 14, 11 est

airficile de déterminer quelles Conatitutions sont vrainent

fédarales et quelles constitutions ne le sont pas. Nous
doutons, dd’ autre part, que l'emplo de la notion “Union

-Pedérale® dans le sens traditionnel"a' ktat Pedéral" eouvre

toutes les formations fédérales existantes ou qui pourraient |

naftre.

me eae

Pr

felles sont, trés briévement, Nonaieur le Président,

les raigons principales qui déterminent l' attitude négative

de délégation 4 l'égard de l'article § paragraph 2.

Avant de conclure, je tiene cependant a souligner
cect: Si ma délégetion eat opposée 4 l' inclusion: de

l'article 5 paragraph 2 dane la Convention, elle ne

conteste toutefoiea nullement la possibilité des membres

d'une fedérsticn d'agir dane le champe du dreit inter

national dane la mesure et dang la forme presorites per la

constitution de le Fédération a laquelle ils appartiennent.

_ Et je voudrais ajouter, que le rejet éventuel du paragraph 2

ne porte en rien préjudice a la fatculté des membres d'une

fédération d'agir - dans la mesure ou le leur est consti~

tutionnellement permis ~ dane le domaine du droit inter- |

national

BMeroi, Monsieur le Président.

sak Sperdtomed setlve toed tn -%
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DRAFT - ARTICLE

Mr. Chairman:

My delegation has Hstened with great interest to the debate

on this article. At the 12th meeting of the Committee of the Whole

last year my delegation expressed the view that Article 5 was

unnecessary. .

Paragraph l of that Article, in our view, merely represents.

what is implicit in Articles 1 and 2 of the Convention.

Some representatives have indicated that they are very anxious

to retain paragraph 1. In view of the strong feeling of those delegations -

. the United States has decided to accept the adoption of that

paragraph.

xX

It provides that the treaty-making capacity of a member of a federal

Paragraph 2, however, raises. problems of a different order.

State is to be determined by reference to the federal constitution.

Federal constitutions are internal law. Their interpretation falls

within the exclusive Jurisdiction of municipal tribunals of a federal

States. If paragraph 2 of Article 5 is adopted by the Committee of

the Whole there is at least an implication that a State contemplating

the conclusion of a treaty with a member of a federal union might

assume the right to interpret for itself the constitution of the

federal State.

003890
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. A number of federal States represented at this Conference

have established that the retention of paragraph 2 would cause

them substantial difficulties. As a federal State, we fully under-,

_ stand these problems. On the other hand, no State has presented ,

\ .

any sustainable argument that paragraph 2is necessarv. to avoid

difficulties.

+

Moreover, paragraph 2 leaves unanswered far too many ouestions.

Owing to the constitutional differences between federal States it

‘will not alwavs be clear when paragraph 2 applies. My delegation

believes that paragraph 2 would, if adopted, sooner or later cause 5

difficulties not only for federal Stategbut also for other States.

seeking to enter into treaty relations with members of federal

States. In 1965, after reviewing the comments of governments on

this article, Sir Humphrev Waldock, the rapporteur and our expert

consultant, proposed deletion of the rule. We believe that this

LX
proposal. to delete is sound.ined ea

The Canadian delegation has asked, under Rule 40, that para-

‘graph 2 be voted on separatelv. My delegation supports the Canadian

SRT he FAS bas REL en request. “If the majority of the Plenary approves the request as

aR 003891
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we hope they will mr delegation will vote against retention of

'

paragraph 2. On the other hand, if the Canadian request for a

. separate vote should be defeated, then the United States would

find it necessary td: vote against Article 5 as a whole.

x, sk alex al “te Bd M*
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Statement by Cyprus Belegate, A.J. Jacovides 9 '

on arvicle 5(2)
28 April 1969

Mr. President,

Allow me, Sir, te say how_gratified we are at seeing. you occupy

your well-deserved post and to express the conviction that, under your

presidency, the work of the Conference will be brought to the successful

conclusion which so meny of us desire.

I would like, very briefly, to explain the vote of my delegation

on thé question of Artiele 5.

7 The Republic of Cyprus neither is nor is it likely to become a

federal state and therefore the issue in Article 5(2) does not affect us

directly.

Nevertheless, on the basis of general considerations, we are

convinced that the adoption of a provision of the kind set out in Article

| §(2) might lead to the practice of other states assuming the right to

interpret for themselves the constitutions of federal states and thie, in —

our view, would constitute a case of interference by outside states in the

internal affairs ef a federal state. Moreover, it is an untenable proposition

thet a federal constitution, which is internal law of the federel state, can

by itself determine matters of international law.

It 46 for these reasons, and for the pracbical probleme that are

bound to srise 4g such provision is made part of the Convention Mr. President,

. that my delegation will vote for the deletion of Article 5(2), just as we did

at last yeasts Committee vote on the same issue. At the same time we will

| support the retention of operative paragraph 1 which highlights the prine<ple

of the sovereign equality of states.
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Statement by Mr. Wershof (Canada} on Article § in’the ' et ue
i Cd IY UE

Plenary Meeting of ths Conference

Mr. President

The Canadian delegation has grave reservations concerning

paragraph é of Article § which, in our view, deals inadequately with the.

treaty-making capacity of members of a federal State, both from a political

' and from a strictly legal viewpoint. The reasons for my delegation's

_ concern were made known to distingnished representatives at the first session

last year. Now, however, the conference must take its final decision on

whether or not a provision of the kind proposed in the second paragraph of

this Article is to be included in the convention we are to adopt. It is

“the view of ny delegation that the implications and possible consequences of

the adoption of this paragravh are sufficiently serious to warrant further

consideration by this conference at this time. It is for this reason,

‘Mr. President, that I propose to deal in some detail with the issues raised

by this paragraph since, although these issues were discussed at the |

Committee stage of our deliberations, they were not resolved at that time.

‘It would be helpful, I believe, to review briefly the history of

paragraph 2 of this Article, because such a revicw reveals that there has

never, at any stage of the consideration of this question, been a consensus

_ din faveur of the desirability of including paragraph 2. The first draft

articles (including an article. on capacity to conclude treaties) were considered

by the International Law Commission as early as 1950. In 1958 the then Special

Rapporteur, Sir Gerald Fitzmaurice, included, in what was then proposed as a.

code rather than a convention, the proposition that "The component states

' of a federa. union, not possessing any international personality apart from

cook
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é.. of the union, do not possess treaty-making capacity". It is not. until
1962 that we find, in draft Article 3 dealing with capacity generally to

" conelude treaties, a specific provision relating to treaty-making by members

of a federal state. I should like particularly to draw the attention of

distinguished representatives to the fact that this provision, which was

paragraph 2 of Article 3, was formulated by the I.L.C. at a time when the
Commission had not yet decided to limit the scope of its draft articles to

treaties between Syates. Thus the proposed Article 3 also contained a paragraph

on the treaty=making capacity of international organizations. .

| Paragraph 2 was at that time the subject of prolonged and deep controversy

within the Commission, with a number of its mast distinguished members expressing

‘serious reservations about its provisions, At the 779th meeting of the Commission,

‘the Special Rapporteur, in suggesting that the whole of the proposed article

on capacity be deleted, noted that the article (and I quote now from the Summary

vRecord) "had given rise to considerable difficulty in the Commission, which |

had been almost equally divided on the issues it raised; in the truncated form

in which it had finally emerged, it was not very useful and the best course

would probably be to drop it altogether." End of quotation.

Finally, however, after considerable redrafting and continued controversy,

what is now paragraph 2 of Article 5 was adopted by a vote, in a Commission

consisting of 25 members, of only 7 in favour, with three opposed and four

abstentions, In other words, only 7 out of 25 members actually recorded

approval of the paregraph.

Distinguished representatives will recall that when Article 5 was considered

by the Committee of the Whole at the first session of this Gonference,

paragreph 2 of the article was the subject of two votes. In both cases the

paragraph was retained by only a narrow majority. The result of the first vote

was L5 in favour and 38 opposed, with 0 abstentions. On the second vote

46 voted in favour, 39 against, with 8 abstentions,

: 003
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6 The conclusion to be drawn from the foregoing is that the desirability
of including in this convention a provision incorporating the principle contained

in the second paragraph of draft Article 5 has been the subject of serious

controversy among eminent jurists and, on those occasions on which it. has been

voted upon, paragraph 2 has failed to attract the support of even a simple

majority of the members and representatives who considered it.

I turn now, Mr. President, to the considerations which lead my delegation |

to believe that the proposed formulation of the rule found in paragraph 2 is

unsatisfactory. from a legal viewpoint and, moreover, is beyond the scope of the

convention which we are now drafting.

First, I should like to reiterate that the paragraph wés originally proposed

when the I.L.C. draft articles were intended to cover treaty-making not only by

States but also by other subjects of international law, including international

organizations. Subsequently however, the Commission decided to confine the

draft articles to treaties between States and, in consequence the third paragraph

dealing with treaty-making by.international organizations was deleted from the

article on capacity. The paragraph on treaty-making by members of a federal

union was retained, however, The result was that the word "State" was used

in two quite different senses in the two paragraphs of Article 5, as adopted

by the T.L.Ce When this article was considered last year by the Committee of

the Whole and by the Draftirig Committee of this conference, it was agreed .

that the word "States" in Article 1, on the scope of the convention, and in

paragraph 1 of Article 5, meant independent sovereig States, Recognizing

that members of a federal State ere not themselves States in that sense,

-the Committee deleted the word "States" from paragraph 2 of Article 5.

covck
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Thus a provision dealing with the capacity of these entities to conclude

treaties is as mich beyond the scope of the present convention, as defined

in Article 1, as would be a provision on the treaty-making capacity of an

international organization or of any other entity which is not a scvereign

State.

Quite apart from the question whether paragraph 2 falls outside the

scope of this convention, the question arises whether paragraph 2 formulates

a desirable legal principle which ought to be adopted in the interest of orderly

treaty relations. I wish to make clear that my delegation is not questioning

the relevance of the provisions of the federat constitution to the practice

whereby certain federal states permit, within the limits of their constitutions

and subject to various forms of federal control, component parts of the

federation to conclude agreements with sovereign states. We are concerned

however, that this formation, as expressed in paragraph 2, is dangerously

incomplete. There are clearly at least two prerequisites, both of which must.

exist together, if a component unit of a federal state is to have effective treaty-

making capacity. One is the conferring on jt of such capacity by tie federal

State, the other is the recognition by other sovereign States of the capacity so

conferred. With respect to the first element, the paragraph assumes, quite

“incorrectly, that the constitutdién speaks for itself and is alone determinative.

It omits, for example, any recognition of the process whereby the constitution

is continuously amended in certain states by means of judicial decision. The

proposed formation also says nothing about who is: to be responsible for any

breach by a member of a federal Szate of its treaty obligations. One may answer

that the present convention expressly excludes from its smbit all questions

of state responsibility. There nevertheless exists, independent of the present

- convention, a body of international law governing the responsibility of sovereign

wooed
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States for the breach of their treaty obligations. No similar rules exist,

. however, in respect of treaties concluded by members of a federal state. A

review of the discussion of this issue in the I.L.C. quickly reveals the

absence of any consensus among jurists on this issue. .

There is a further consideration, Mr. President, of considerable practical

significance, which serves to underline the inadequacy of paragraph 2 as a

formation of the rule of international law relating to the treaty-making

capacity of members of a federal state. The paragraph proposes that such a

capacity may exist if it is admitted by the federal constitution and within

' the limits there laid down, As distinguished representatives will readily

realize, the constitution forms part of’ the municipal law of the federal state

and its interpretation falls exclusively within the internal jurisdiction of that

state. This 4s particularly obvious when one considers that the constitution of

a state is an organic statute interpreted and developed. by the appropriate

internal organs of the state. Paragraph 2 contains no provision, however

recognizing that only the federal state itself may interpret its own constitution.

Thus the paragraph may lead to the totally unacceptable practice of one member

state of the U.N. presuming to interpret the constitution of another member

state which happens to be a federal state. In federations where the

constitution is entirely written and deals expressly with treaty-making, there -

may be relatively little danger of this practice arising. The paragraph seens

to ignore, however, situations like that of Canada where the constitution is

in large part unwritten. Constitutional practice, in such cases, is as important

as the written documents. But our experience confirms that, in a country like

Canada, which gained its independence through the gradual evolution of |

constitutd onal practice,not all of which was reduced to written form, the

possibility of one state purporting to interpret the constitution of another

federal state is all too real. The failure of paragraph 2 to deal with this

problem is probably its most important defect,

| 0006
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eo In discussing. the question whether a provision such as paragraph 2
should be included in the present convention, the observation is occasionally

made that the practice of treaty-making by members of certain federal states exists

and should therefore be mentioned. An examination of state practice confirms

‘that certain federal states do permit, within the limits of their constitutions

‘and subject to various forms of federal control, the conclusion of certain types

of international agreements by their member units. These practices have been

going on for years, they have long since been accepted under international law

ard their continuance is not dependent upon the adoption of paragraph 2 of

“Article 5. I should like to make clear, Mr. President, that the Canadian

delegation does not question either the legality or the desirability of these

‘practices, Indeed Canada. whose constitution does not provide for such action

by its provinces, has nonetheless authorized, by means of umbrella agreements

between Canada and other sovereign States, the conclusion of various agreements

between its provinces and such states. We do not believe, however, that state

practice supports the particular and defective formulation of the relevant

rule of law as proposed in paragraph 2, omitting as it does any reference to

the element of wltimate federal control over such treaty-making capacity.

My delegation considers that the only satisfactory remedy for the dangerous

inadequacies of paragraph 2 is the deletion of the paragraph. We consider that —

the conference should take into account the fact that, at the first session,

paragraph 2 was opposed by the large majority of federal states represented here.

‘I would hope, Mr. President, that non-federal states will not seek to impose upon

federal states a rule which particularly concerns federal states and to which |

the large majority of such states are opposed. There is no suggestion that the

omission of paragraph 2 of Article 5 would in any way impair the existing rights

of the members of any federal State, whereas many federal States have indicated -

that its inclusion is unnecessary and undesirable.

° . eee
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Distinguished. representatives will have noted that my delegation’s

" concern relates only to paragraph 2 of Article 5 My delegation recognizes

that many other. delegations attach considerable importance to paragraph 1 of

Article 5 and we have ne desire whatever to interfere with that paragraph.

Distinguished representatives will be aware that on all occasions upon which

this Article has been submitted to a vote, both in the I.L.C. and twice during

consideration of this article in Committee of the Whole, paragraph 2 was voted

upon separately. This reflects the fact that the two paragraphs in fact stand

independent of each other and deal with quite different matters. Paragraph 1

deals with the capacity of sovereign states whereas paragraph 2 deals with the

capacity of entities which this conference has already determined (when it deleted

"States from paragraph 2 last year) are something other than sovereign states,

My delegation therefore requests, Mr. President, that there be a separates

vote on paragraph 2 of Article 5. I assume that all distinguished representatives»

even those whose substantive views on that paragraph differ from those of my

delegation, will recognize that because the two paragraphs of the Article deal.

with quite distinct issues, it is not only important, but proper and fair, that

there be a separate vote on paragraph 2 in order to determine whether that

paragraph enjoys the support necessary for its inclusion in the preposed

convention. - .

| I have already stressed, Mr. President, that my delegation nas no wish to

interfere with paragraph 1 of Article 5. In the unlikely event, however, that a

seperate vote on paragraph 2 should be refused, then it would be the view of ry

delegation that ,»since the dangers of paragraph 2 greatly outweigh any advantages

to be found in paragraph 1, the entire Article should then be deleted. I would ;

‘hope, however, Mr. President, that this conference wid agree to allow a separate

vote on paragraph 2, and that paragraph + will not be unnecessarily jeopardized

by the refusal of a separate vote, .

e008

-003900 ~*~



Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur I'accés @ l'information

, ee of Amendment,

‘The suggestion has been made, Mr. President, that the proper remedy

for the inadequacies of paragraph 2 is not to delete the paragraph but to

amend it. I should like to remind distinguished representatives that

at the first session of this conference the distinguished representative of

Austria proposed an amendment which, while ‘it would not have remedied

all the defects of the paragraph, would have gone a considerable way toward

meeting the legitimate objections of the majority of federal states te

paragraph 2, However the proposed amendment failed to obtain the support

of even a simple majority in the Committeeof the Whole. The procedure of

amendment has therefore been tried Mr. President, and has not succeeded.

‘This paragraph is not one which is at the same time se fundamental and

sO controversial that its retention in some form is essential to the

success or integrity of the convention. The simple fact is that this

is a paragraph about federal states which is unacceptable to a large

majority. of federal states, The conference should therefore be asked to

express ‘itself on this matter by means of a vote on the paragraph.
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FOLLOWS: SYISS PROPOSAL eas REJECTED 28°CCDA FRANCE UK) -51-28

CUSA): INDIAN SUB- AMENDTMM 1.393 TO 62 RIS WAS REJECT TED 37 -A7¢ CDA

FRANCE UK USA)- 19.19 POWER PROPOSAL FOR 62 BISCL.S 352/ REV S AND CORR 1D

WAS ADOPTED 54(CDA FRANCE UK USA)-34-14. CEYLON PROPOSALC L395)F OR. A

62 TERC MAKING EXPLICIT mat A FUTURE TREATY MIGHT STATE OR PARTIES

TO A FUTURE TREATY MIGHT AGREE NOT/NOT TO APPLY 62 31S) FAILED ON A

TIE VOTE 2ecCDA UK USA) -28-4. SWISS PROPOSAL FOR A NeW ARTICLE 62

QUATERCL. 393 AND CORR 1)C PROVIDING THAT NOTHING IN 62 BIS SHOULD

AFF ECT OBLIGATIONS OF PARTIES UNDER OTHER PROVISIONS IN POace BETWEEN

THEM RELATING TO SETTLEMENT OF DISPUTES) WAS ADOPTED 45(CDA UK USA) .

-21-36

19]WE HAVE ACCORDINGLY NOW ADOPTED IN cw “ ARTICLE 62 BIS THAT PROVIDES

FOR COMPULSORY ARBITRATION OF DISP UTES UNDER PART Vj IT WILL HOWEVER

HAVE TO ATTAIN 2/ 3M AJORITY I PLENARY.

REPORT OF DRAFTING CTTEEC CD): ARTICLES 8,55, AND 66. .

FOLLOWING CONCLUSION OF VOTING ON 62 BIS CHAIRMAN OF DC INTRODUCED
TEXTS OF ARTE ICLES 8, 29 AND S& AS ‘ADO DCC C.1/16). THESE WERE“oO -] {*] an tw <<

ALL ADOPTED BY CW WITHOUT OBJECTION,

FINAL CLAUSES AND PROPOSED NEW ARTICLES 76 AND 77.

AT MORNING MTG APR23 BRAZIL AND UK INTRODUCED PROPOSED FINAL CLAUSES

CL. 386) REV. 1) INCORPORATING QUOTE VIENN FORMULS UNQUOTE FOR DEFINING j

TES ELIGIBLE? TO SIGNOR ACCEDE To THIS CONVENT ON. RUNGARYC AND POL- |
- . i

apr

TA

AND ROM ANTA USER) INTRODUCED PROPOSED. FINAL CLA AUSESC 1g°389 AND CORR 1)

ccINCORPORATING QUOTE ALL STATES UNQUOTE | FORMULA. INDE AC AND GHANA) ENT- ..

ee ed
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“~
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—
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CONCLUDED BUT

RITY

THAT VOTE
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ROLE
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EPLACED BY REVISED PROPOSALCL.483) INTRODUCED BY
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TINUED DURING EVENING “TG. MORNING MTC APR2S.

CERTAIN PROCEDURAL DISCUSS VOTING.

FOR VOTING OY 1.389. THIS WAS wOI/NOT OPPOSED. -

NEW ARTICLZ 77(L.493) 3é DEFORRED UNTIL:04

-42¢ UK USA)~32¢ CDA),

WAS. AS FOLLOWSC ALL ROLL-

SETTLEMENT: OF DIS-iCLE 76 ( La 25H) Ori

FOR INNATL COURT OF JU ISTICE Was DEFEATED 37(CDA

RLANDS). ( 2) PROPOSED ARTICLE 77CL. 493) TO ENSURE

003904



Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur I'accés @ l'information

‘PAGE FOUR 343 NO/NO STANOSRD

NON-RETROACTIVITY WAS ADOPTED 71CCDA UK USA FRANCE) -SC ECUADOR AL-

CERIA CUsA)-29C USSR). COOP ROP O SAL FOR FINAL CLAUSES INCORPORATING

7 SOUTH AFRICA EASTERN EUROPS ALS CUA!
Naren ernemrn 

saenore ine Sethe

cD) GH aH AN B/ TM DLA. ROPOSALC 1.394) WAS Deck SATED $2-A48(CDA FRANCS UK USA)
eee te ——

stone eet

“25. CEXSHISS PROPOSALC Le 396)T0 INCREASE NUMER OF Re TIF i caTroNs WAS

THEN ) WITHDRAW CF) VOTING OW BRAZIL AND UX PROPOSAL INCORPORATING VIENN

FORMULA bas 3E6/-REVeL IOS PRECE IDED BY A FURTHER PROLONGED. PRO OCEDURAL :

WRANGLE CON CERNING WUMSER OF -RATIFICATIOS THAT S SHOULD BE REQUIRED

TO_BRING CONVENTION INTO FORCES FINALLY. CHATRM AN RESOLVED DISPUTE BY

RULING THAT RELE nVAN IT PART OF TEXT 3E LEFT SLANK TO BE RESOLVED BY
arene nema ter nt me te apes en vbsee yume ae a teeny

, PLEWARY. UIENN FORMULA WAS ‘THEN ADOPTE DSBCCDA FRANCE UK usa) -26¢
ett teaarsa se aye nent me tae sees
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mx ICO CEY LON BSSTERN EU ROPEANS _ECUADOR)-19¢ SP PORE SOUTHAFRICA, ‘CYPRUS
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Ente,

AFGHANISTAN). 7

ARTICLE SSIS: ARTICLE 5 BISCL.383)P ROVIDING TRAT EVERY. STATE HAS

RIGHT TO PART CIPATE IN “ULTILATERAL TREATIES OF INTERES T TQ IRNATL

COMMUNITY AS A WHOLE WAS DEFEATED Z2CMXICO EASTERN, EUROPEANS) -52¢( CDA

| FRANCE FRG UK USA)-19CNIGERIA AND SOUTH. AFRICA).

ARTICLES FROM DCC2,12,62 31S)¢ | .

CHAIRMAN OF DC FROM TIME TO TIME DURING REMAINDER OF APR25 MTG INT-

RODUCED REMAINING ARTICLES FROM’ DC(2,12,62 BIS). ALL WERE ADOPTED
WITHOUT OSJECTION. REFERRING TO ARTICLE 2¢ 1) CHALRIAN STATED THAT DC

CONSIDERED BOTH GATT AND BIRPIX WERE COVERED BY DEFINITION THEREIN

OF QUOTE INNATL ORGANIZATIONS UNQUOTE; CDA AD RAISED THIS PROBLEM
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LAST YEAR. CHAIRMAN FURTHER ANWOUNCED THAT DC WILL TAKE UP CONSIDERA-

TION OF TITLES OF ARTICLES AND SHCTIONS LATER AND REPORT ON THEM

‘DIRECT TO PLENARY.

RAPPORTEURS REPORTS

VOLUMES IT AND tI OF RAPPORTEURS REPORT AND ADDITIONS 1-15 THEREOF

WERE ALSO ADOPTED. CY AUTHORIZED SPECIAL -RAPPORTEUR AND SECRETARIAT

TO PREPARE REMAINING PARTS OF REPORTCGN CURRENT MTGS)FOR INCLUSION

IN REPORT #S A WHOLE.

CONCLUSION OF WORK OF CW |

CW WOUND UP ITS ACTIVITIES WITH TRIBUTES TO CHAIRMAN ELIAS AND SEC-

RETARIAT. PLENARY STARTS MON, APR2B. SO |
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Statement by Mr. Wershoef (Cenada} on Article 5 in the

Plenary Meeting of the Conference j pl26-5 ‘Gf cL
Mr. President

The Canadian delegation has grave reservations concerning

paragraph 2 of Article § which, in our view, deals inadequately with the

treaty-making capacity of members of a federal state, both from a political

and from a strictly legal viewpoint. The reasons for my delegation's

_ concern were made known to distinguished representatives at the first session

last year. Now, however, the conference imst take its final decision on

whether or not a provision of the kind preposed in the second paragraph of

. this Article is to be included in the convention we are to adopt. It is

the view of my delegation that the implications and possible consequences of

the aaoption of this paragraph: are sufficiently serious to warrant further

consideration by this conference at this time. It is for this reason,

| Mr. President, that I propose to deal in some detail with the issues raised

by this paragraph since, although these issues were discussed at. the

Committee stage of our deliberations, they were not resolved at that time.

(It would be helpful, I believe, to review briefly the history of

paragraph 2 of this Article s because such a review reveals that there has

never, at any stage of the consideration of this question, been a consensus

in favour of the desirability of including paragraph 2. The first. draft

articles (including an article on capacity to conclude treaties} were considered

by the International Law Commission as early as 1950. In 1958 the then Special

Rapporteur, Sir Gerald Fitzmaurice, included, in what was then proposed as a

code rather than a comention, the proposition that "The component states

of a federal union, not possessing any international personality apart from

eeek
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Mr. Chairman:

My delegation has Mstened with great interest to the debate

"on this article. At the Aeth meeting of the Commi ttee of the Whole —

last year my delegation expressed the view that Article 5 was

“unnecessary. . .

Paragraph 1 of that Article, in our view, merely represents

what is implicit in Articles 1 and 2 of the Convention.

Some representatives have indicated that they are very anxious

to retain paragraph 1. In view of the strong feeling of those delegations

- the United States has decided to accept the adoption of that

paragraph.

XA

‘It provides that the treaty-making capacity of a member of a federal

‘Paragraph 2, however, raises problems of a different order.

State is to be determined by reference to the federal constitution.

' Federal constitutions are internal law. “Their interpretation falls

within the exclusive jurisdiction of municipal tribunals of & federal

States. If paragraph 2 of Article 5 is adopted by the Committee of.

the Whole there is at least an implication that a State contemplating

the conelusion of a treaty with a member of a federal union might

assume the right to interpret for itself the constitution of the

federal State.
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A number of federal States represented at this Conference

have established that the retention of paragraph 2 would cause

them substantial difficulties. As a federal State, we fully under-

_ stand these problems. (Cn the other. hand, no State has presented ©

any sustainable argument that paragraph 2°is necessary. to avoid

difficulties.

Moreover, paragraph 2 leaves unanswered far too many questions.

Owing to the constitutional differences between federal States it

will not always be clear when paragraph 2 applies. My delegation

believes that varapraph 2 would, if adopted, soonexy or later cause

difficulties not only for federal Stategbut also for other States:

seeking to enter into treaty relations with members of federal

States. In 1965, after reviewing the comments of governments on

this article, Sir Humphrey Waldock, the rapporteur aml our expert

consultant, proposed deletion of the rule. We believe that this
“

proposal. to delete is sound.

The Canadian delegation has asked, under Rule 40, that para-
4 “

‘graph 2 be voted on separately. My delegation supports the Canadian

1

request. If the majority of the Plenary approves the request as

003909
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we. hope they will my delegation will vote against retention of

paragraph 2.. On the other hand, if the Canadian request for a

".. separate vote’should be defeated, then the United States would

"find it necessary to vote against Article 5 as a whole. .

HHH HERNE

reseed Far

seem Spe
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Monsieur le Président,
Je vous price. a! excuser que je prenne. ‘Ie parole pour’ une

’ €Gouxiéme foia, ‘mais mon pays & une longue ‘tradition fédérale,

et ot est pour. cette raison que l'article 5 par. 2 revét, pour

oma aé1égation, un ‘intérét particulier. Je. me permete donc. de vous
exposer &- ce. stade de la. Conférence: encore une fois. le position -

de ma délégation, ‘bien que me “délégation- Be soit prononcée sur

l'article § paragraph 2 a6ja lors ‘de le discussion de. cette

disposition au sein de la. g mmigeion’ pléniére le ‘3 avril 1968, —
Monsieur le Président, ma abiégation [ajest (prononose a cette

_oceasion] contre 1! inclusion de l'article 5 paregraph, 2 dans le

projet de Convention et elle y est toujours opposées Cette atti-~

tude ntest pas motivée par des raisons relevant de notre Consti--

tution. Au contraire, l'article 32 paragraph 3 de la Loi fonda-

mentale de la République Fédérale d' Allemagne accorde aux pays

membres de Ba fédération, aux "lander", une capacité limitée de _

conclure des traités internationaux. Da point de vue strictement |

constitutionnel nous pourrions done. vivre avec. ltarticle 5. |

paragraph 2 tel gut il est. prévu dans le projet de Convention que

nous avons sous. ies yeux. Si nous sommes, néenmoins, opposé

& ce paragraph, otest pour des raisons d'un ordre plus fondamen-
tal, surtout dans le contexte. de ‘la présente Convention. Noo
raisons sont principalement les suivantes:

Premigrement: Selon itarticle 1 du projet. de Convention
devant nous, la Convention doit étre limitée aux Etats. Or,
les membres d'une fédération, méme stil leur est aocordé une -
certaine capacité d'agir sur le plan international et dans le.

domaine du droit international, ne peuvent pas étre asgimilées

4tune fagon générale aux Etats. Ceci vaut pour: ‘le domaine du .
droit des traités comme pour d'autres domaines du droit inter- _

national et pour lejquel¢ l'article 5 paragraph 2 prévoit une

assimilation sans distinction des membres d'une fédération aux

_ Etats. Je me bornerai & mettre en relief, & titre @ exemple,

que ai un membre é' une fedération agit | en matiére de traités
-2«
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internationaux: ‘en dehors desi ‘limites qui Lui sont, imposés
par, la Constitution rédérale, les Aispositiones ‘des articles
‘7 et 43 sont guére capable de couvrir le situation, Et ceci -

“en raison du fait ‘qu'il ne e’ agit pag afune’ aimple violation’
a une disposition constitutionnelie, mais dtun acte. relevant —

du droit. international créé ‘par une entité juridique qui ne-

possééait pas. le personnalité juridique pour le faire. L'acte -
est done nul et ne peut pas étre guéri dans 1a naniére prévue .
aux articles 7 et 43 cette question a, Alailieurs, até
discuté plus ‘amplement dans la publication de Helmut stein-
berger, "Constitutional ‘subdivisions of States or Unions and.

their Capacity to eonclude Treaties, Couments: on art. 5 par. 2
of the TLC draft on the Law of Treaties", ‘Zeitschrift. Stir

auslindisches S?fentliches Reoht ‘und Vélkerreoht, 1967, page

425. Je 1' évoque afin de. souligner que l'article 5 par. 2

au projet: devant nous est en contradiction avec l'article 1._

peuxiémenent: 61 un membre d'une Pédération possdde

la compétence d'agir sur ie plan international,’ il y a

toujours le danger a@!un différent eur Lt interprétation de
le constitution fédérale, dont reléve ida compétence en

. matiéres internationales du membre de la Fédération én

question. Tans de cas pareila, i ¥ a toujours le possibilité

que 1a Constitution d'un Etat soit interprétée finalement —

par un autre Etat ou par une instance internationale.

L'adoption de l'article $ paragraph 2 éentrafnerait sand doute
une multiplication du risque de. l* ineidence. ae telles

situations qui sont hautement indgoirableMet qui peuvent |
- avoir des conséquences politiques bien. au dela de le ghére

de compétence du membre en question de la pédération.

A nroigsiémement: Il semble a4 ma aélégation, ‘Monsieur.
le Président, que l'article 5 paragraph 2, tel qu’42 a &té-
adopté par la Commission du Droit International et tel qu'il

a &t@ adopté l'année derniére par la Commission-pléniére dé:

notre Conférence, introduit avec le terme "union fédérale"

une notion peu claire et difficile a interprater, Car 41

n'y &, ni en droit international, ni dens le projet de

ee a 993992
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Convention devant: nows y. ‘une interprétation bien établie de
cette. notion: ‘A en juger ‘a! aprés le commentaire do la
Commission du Droit international, la Commission @ enployé: |
le terme dane le sens d' ftat fédéral, Mais 46 4a 2a, 11 est

1 GEEEL OAL e de aSterminer quelles Constitutions sont vrainent
- fédérales et quelles constitutions ne le dont pas. Nous
deutonsa, — a! autre part, que l'emplo de la notion "Union :

- Pedéralet ‘dans - le! sens traditionnel’d' Etat Pédéral" couvre _
toutes les” format ions fédéraics existentes ou qui pourraient

“gelies: sont, trés ‘priévement, Monsieur le. président,
les yaieons principales qui déterminent ‘Lattitude négative .
de “tg délégation a 1! @gard ade ltarticle 5 paragraph 2s

Avant de conclure, Je tiens ‘Cependant A souligner

ceci: $1 ma d@légation est opposée a l'inelueion: de

l'article. 5 paragraph 2 dans leConvention, elle ne

conteste toutefoie nullement 1a possibilité des membres.

d'une fédération dtagir dans lechamps du droit inter

national dans la mesure et dans la forme preserites par la

constitution de la rédération & laquelle ile appartiennent.

Et je voudrais ajouter, que le rejet éventuel du paragraph 2—

ne porte en rien préjudice d la faculté des membres aune

fédération dtagir - dans la’ mesure ou le leur est constis —

tutionnellement permis - dans le Aopalne du droit inter«

national

- Merci, Monsieur le Président.
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lirePresident,

4%

Log; “conclude treaties. ‘This is. a statement: of g fact si infe.*)

: + os rey eee, . _ poe ates ar mg tee apne Heme permit memati i tains Moe \
mae Indian delegation “wda . AN co * Fg ke ee

ene: retention of Para 2 of artigle 34) Oar ‘reasons for

ang: So. were elaborated in our statement at, ‘the 41th —

"ak bage 6 63 of the printed zeports)
_ necting Of the committee of the: whole, witich. as. reported ©

We, do wecdghize that |

a ‘member of a Federal ‘Union. may: possess capacity. to

’ some constituent Units of Federal States da. conclude

"treaties with Sovereign States. This. position only

- reflects the/treaty-making capacity. But. hr.’ resident.
- our (draft Convention is not. exhaustive. AS as. quite clear

_ from the sext Pi: icle 1 of: the. Convention, sdopted by rs
the Conference unanimously. this morning, our Convention

«does not include treaties coneluded between States and
International organizations, nor between International.

- Organizations inter SE. Nor does it. deal comprehensively

with the issues arising from treaties. ‘concluded between .

"Sovereign, States ana the Members of- a Federal Union. -
ve

_ Since. our Convention concentrates only on treaties.
concluded between States, the proper course would be,

> not Yo deal with the question of treaties éoncluded »

7 ‘petween States and ilembers of 3B Federal ‘Union. In. the
"[palvernative, there must. also be “included ‘in ‘the convention,

a | comprehensive Section dealing not only with the capacity my
of liembers of a ‘Federal Union, to. conclude treaties but

also“all other consequential questions, ALL aspects of

treaties between embers of &. Federal ‘Union : vend States

Sg ag St 993944



eee
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are not covered in article a _ such Cais -

(2) how will ‘consent of the embers’ of a Federal

‘Union to be bound by the treaty be- expressed? e
(3) how will. aiputes: between. States and ‘Members of °

te Federal ‘Union be settled in terms of Article 62?
ede ante B& ErSb a). ) hex aboy responsibility of Jembers of a . Federal -

-

Union’ for breach of breaty abligetions?

Tre: President, this is an area. in’ whidh it would. be

“exceedingly unwise. to. enunciate or coaity any rules of. oe,

International Lew; for, it is, in essence, a aatter solely.”

“regulated by the internal law of: each Federation. We | |
“should, not rus b ing where angels fear ‘to bread: The.

“adoption, of. present ‘Airbiele 5. Qe might give oe
impression, ‘that a State can claim. the authority of .

sk, x

| “international Law,’ in seeking to, interpret ‘the constitution 7
or constitutional practice: ‘of: another. State din ‘this

~ context ‘hich may well constitute. intervention of ‘the

. o . Sg : .

a

Jwent into. “these questions, Wwe. would necessaril ly have to

‘enter into the’ ‘question of relations, between ‘the Members -
“of. a ‘Federal Union and the Federal Governnent - relations
which are governed | essentially by. Municipal Law. The -

the has not gone into. these questi onS ‘vor have we the
time to delitverate: upon - these ques tions at the present

‘conference. In view of the smovdyi ay Gelegation is of.
“the view ‘that ‘the best ‘course - open on. the conference. Le
is ‘nob to retain Paragraph 2. The result ‘of this course .

we
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4 this, conference cannot gO. fat coy at she ‘present Sessions
Ay should. also ‘ike ‘to: ‘make it clear - that. our views. on.
this: question are not motivated | by say internal- cons P fe

“siderations. Indic’ is & Federal, Republic. Under its
es

Constitution,. the: couponent unite” “@o,not possess any”
8%

vreaty-naking capacity: ‘Teeaty-nakingis,exclusively
a

*

8 ‘central ‘subject. However Indie aay conclude treaties.

with the Members | of a Federal Unions ag thei ° Constitution

so ‘permits it. ue woula like this matter. to be. regulated,

ou a bilateral and practical basis, rather. than. on the”
basis of Intentional Lavi.

on, s e*

fk

ra hoviever, suport che. principle| siibodied - in n Faragiaph 4:
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Copies of Mr. Wershof's Statement sent to the

following on May 6, 1969:

USSEA

Mr. Bissonnette

Mr. Roguet

Mr. McKinnon, PCo

Mr. Gotleib, Dept. of Communications

Co-ordination Div.

European Div.

U.N. Div.

Pays Francophone 003917
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@ 28 de abril de 1969 (sesién de la cana _| a

ALVARO ALVAREZ (URUGUAY)

" Mi Delegacién quiere referirse muy brevemente al punto plan-

teado por el sefior delegado del Canad& en relacién con el parrafo 2 del

art.5.

En oportunidad de la intervencién que le cupo en el transcurso

de las sesiones de la Comisién Plenaria en el primer perfodo de sesiones

de la Conferencia mi Delegacién se manifestdé en contra del referido pa-

rrafo y de su insercién en la Convencién.

Dos razones fundamentan a juicio de mi Delegacién tal crite-

rio:

La primera,gue el parrafo en comentario mAs gue una injerencia indebida

en los asuntos internos del Estado supone que el derecho internacional ce-

de su prioridad en favor del derecho federal interno en una de sus funcio-

nes m&s importantes:la de determinar los sujetos de derecho internacional

facultados para actuar en esa esfera.En realidad,el "jus contraendi" de un

Estado federado est& determinado no sélo por la Constitucién del Estado fe-

deral sino que depende también de que otros Estados acepten celebrar trata-

dos con dicho Estado. oy

La segunda, que seria peligroso adoptar el texto del parrafo 2 del art.5
porgue en tal caso tedo dependeria de las disposiciones de la Constitucién

del Estado federal.Dicho Estado tendria entonces una ventaja considerable

sobre el Estado unitario ya que podria so pretexto de tal disposicién in-

troducir en las conferencias y en los tratados multilaterales un gran nt-

mero de sujetos de derecho,de subdivisiones polfiticas que decidiera crear.

De tal suerte,los Estados federales podrian desequilibrar gravemente en su

favor el nimero de partes y el nimero de votos.

Por lo expuesto,mi Delegacién apoya la propuesta de vota-

cién separada del parrafo 2 del art 5 formulada por el sefor Delegado de

Canad& a fin de votar en contra del parrafo en si.

Muchas gracias,senor Presidente."
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2 of. the union, do not possess treatyemaking capacity", it is not until
1962 that we find, in draft Article 3 dealing with capacity generally to

conclude treaties, a specific provision relating to treaty-making by members

of a federal state. I should like particularly to draw the ettention of

distinguished representatives to the fact that this provision, which was

paragraph 2 of Article 3, was formulated by the I.L.C. at a time when the

Commission had not yet decided to limit the scope of its draft articles to

treaties between Spates. Thus the proposed article 3 also contained a paragraph

on the treaty~making capacity of international organizations, |

| Paragraph 2 was at that time the subject of prolonged and deep controversy

within the Commission, with a wumber of its mast distinguished members expressing

serious reservations about its provisions. At the 779th meeting of the Commission, -

the Special Rapporteur, in suggesting that the whole of the proposed article

on capacity be deleted, noted that the article (and I quote now from the Summary

yRecord) had given rise to considerable difficulty in the Commission, which

had been almost equally divided on the issues it raised; in the truncated form

in which it had finally energed, it was not very useful and the best course

would probably be to drop it altogether." End of quotation.

Finally, however, after considerable redrafting and continued controversy,

‘what is now paragraph 2 of Article 5 was adopted by a vote, in a Commission

consisting of 25 members, of only 7 in favour, with three opposed and four

abstentions. In other words, only 7 out of 25 members actually recorded

approval of the paragreph. |

| Distinguished representatives will recall that when Article 5 was considered

by the Committee of the Whole at the first session of this conference,

paragraph 2 of the article was the subject of two votes. In both cases the

paragraph was retained by only a narrow majority. The result of the first vote

was 45 in favour and 38 opposed, with 10 abstentions. On the second vote

46 voted in favour, 39 against, with 8 abstentions.

uO , eed
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The conclusion to be drawn from the foregoing is that the desirability

of including in this convention a provision incorporating the principle contained

in the second paragraph of draft Article 5 has been the subject of serious

controversy among eninent jurists and, on those occasicns on which it. has been

voted upon, paragraph 2 has failed to attract the support of even a simple

majority of the members and representatives who considered it.

T turn now, Mr. President, to the considerations which lead my delegation

to believe that the proposed formation of the rule found in paragraph 2 is

unsatisfactory from a legal viewpoint and, moreover, is beyond the scope of the

convention which we are now drafting.

First, I should like to reiterate that the paragraph was originally proposed

when the I.L.C. draft articles were intended to cover treaty-making not only by

States but also by_othersubjects of international law, including international

organizations. Subsequently however, the Comind ssi.on decided to confine the

draft articles to treaties between States arc, in consequence, the third paragraph

dealing with treatyemaking by.international organizations was deleted from the

article on capacity. The PrP, by members of a federal

. union was retained, however, Tre-sesuitowss that the word "State" was used

in two quite different senses in the two paragraphs of Article 5, as adopted

by the TeL.Co When this article was considered last year by the Committee of

the Whole and by the Drafting Committee of this conference, it was agneed weap!

that the word "States" in Article 1, on the scope of the convention, and in

paragraph 1 of Article 5, meant independent spvereign States. Recognizing

that members of a federal State are not theriselves States tn thet sense,

the Committee deleted the word "States" from paragraph 2 of Article 5.

o oe ok
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Thus a provision dealing with the cepacity of these entities to conclude

treaties is as mich beyond the scope of the present corvention, as defined

in Article 1, as would be a provision on the treaty-making capacity of an

international organization or of any other entity which is not a scvereipn

State. | .

Quite apart from the question whether paragraph 2 falis outside the

scope of this convention, the question arises whether paragraph 2 foriialates

a desirabie legal principle which ought to be adopted in the interest of orderly

treaty relations. I wish to make clear that my delegation is not questioning

the relevance of the provisions of the federal constitution to the practice

whereby certain federal states permit, within the limits of their constitutions

and subject to various forms of federal control, component parts of the

federation to conclude agreements with sovereign states. We are concerned

however, that this formulation, as expressed in paragraph 2, is dangerously

incomplete. There are clearly at least two prerequisites, both of which must

. exist together, if a component unit of a federal state is to have effective treaty-

making capacity. One is the conferring on it of such capacity by the federal

State, the other is the recognition by other sovereign States of the capacity 50

conferred. With respect to the first element, the paragraph assumes, quite

incorrectly, that the constitution speaks for itself and is, alone, determinative.

It' omits, for example, ‘any vecogritien ef-the process whereby the constitution

_ is continuously amended in certain states by means of judisan ueCssione/ne °
proposed formulation also says nothing about who is to be responsible for any

breach by a member of a federal S,ate of its treaty obligations. One may answer |

that the present conventicn expressly excludes from its ambit all questions

of state responsibility. There nevertheless exists, independent of the present

convention, a body of international law governing the responsibility of sovereign

eceed

cont
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States for the breach of their treaty obligations, No similar rules exist,

. however, in respect of treaties concluded by members of a federal state. A

review of the discussion of this issue in the I.L.C. quickly reveals the -

absence of any consensus among jurists on this issue. .

There is a further consideration, Mr. President, of considerable practical

significance, which serves to underline the inadequacy of paragraph 2 as a

formation of the rule of international law relating to the treaty-making

capacity of members of a federal state. The paragraph proposes that such a

capacity may exist if it is admitted by the federal constitution and within

the limits there laid down. As distinguished representatives will readily

realize, the constitution forms part of the municipal law of the federal state

and its interpretation falls exclusively within the internal jurisdiction of that

state. This is particularly obvious when one considers that the cmstitution of

a state is an organic statute interpreted and developed by the appropriate

internal organs of the state. Paragraph 2 contains no provision, however

recognizing that only the federal state itself may interpret its own constitution.

Thus the paragraph may lead to the totally unacceptable practice of one member

state of the U.N. presuming to interpret the constitution of ancther member

state which happens to be a federal state. In federations where the

constitution is entirely written and deals expressly with treaty-making, there

may be relatively little danger of this practice arising. The paragraph seems

to ignore, however, situations like that of Canada wnere the constitution is

in large part unwritten. Constitutional practice, in such cases, is as important

as the written documents. But our experience confirms that, in a country like

Canada, which gained its independence through the gradual evolution of

constitutional practice,not all of which was reduced to written form, the

possibility of one state purporting to interpret the constitution of another

federal state is all too real. The failure of paragraph 2 to deal with this

problem is probably its most importait defect,

0000
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should be included in the present convention, the observation is occasionally

« 6.

In discussing-the question whether a provisionsuch as paragraph 2

made that the practice of treaty-making by members of certain federal states exists

and should therefore be mentioned. An examination of state practice,confirms

that certain federal states do permit, within the limits of their constitutions

‘and subject to various forms of federal control, the conclusion of certain types

of international agreements by their member units. These practices have been

going on for years, they have long since been accepted under international law’

and their continuance is not dependent upon the adoption of paragraph 2 of

Article Se I should jike to make clear, Mr. President, that the Canadian

delegation does not question either the legality or the desirability of these

practices, Indeed Canada, whose constitution does not provide for such action

by its provinces, has nonetheless authorized. by means of umbrella agreements

between Canada and other sovereign States, the conclusion of various agreements

between its provinces and such states. We cc not believe, however, that state

practice supports ‘the particular and defective formulation of the relevant
Z. ih. Slates b nl

| My delegation considers that the only satisfactory remedy for the dangerous

-dnadequacies of paragraph 2 is the deletion of the paragraph. We consider that

the conference should take into account the fact that, at the first session,

paragraph 2 was opposed by the large majority of federal states represented here.

I would hope, Mr. President, that none federal states will not seek to impose upon

federal states a rule which particularly concerns federal states and to which

the large majority of such states are opposed. © There is no suggestion that the

omission of paragraph 2 of Article 5 would in any way impair the existing rights

of ‘the ‘members of any federal State, whereas many federal States have indicated

that its inclusion is unnecessary and undesirable.

coed
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Distinguished representatives will have noted that my delegations

concern relates only to paragraph 2 of Article be My delegation recognizes —

that many other delegations attach considerable importance to paragraph 1 of

Article 5 and we have ne desire whatever to interfere with that paragraph,

Distinguished representatives will be aware that on all occasions upon which

this Article has been submitted to a vote, both in the I.L.C. and twice during

consideration of this article in Committee of the Whole, paragraph 2 wez voted

upon separately. This reflects the fact that the two paragraphs in fact stand

independent of each other and deal with quite different matters. Paragraph 1

deals with the capacity of sovereign states whereas paragraph 2 deals with the

capacity of entities which this conference has already determined (wha it deleted

"StatesTM from paragraph 2 last year) are something other than sovereign states,

My delegation therefore requests, Mr. Presidents that there be a separate

vote on paragraph 2 of Article 5. I assume that all distinguished representatives »

even those whose substantive views on that paragraph differ from those of my _

delegation, will recognize that because the two paregraphs of the article deal.

with quite distinct issves, it is not only important, but proper ana fair, that

there be a separate vote on paragraph 2 in order to determine whether that

. paragraph enjoys the support necessary for its inclusion in the preposed -

*

convention.

I have already stressed, Mr. President, that my delegation has no wish to

interfere with paragraph 1 of Article 5. In the unlikely evant, however, that a

separate vote on paragraph 2 should be refused, then it would be the view of ny

delegation that ,since the dangers of paragrarh 2 greatly outweigh any advantages

to be found in paragraph 1, the entire Article should then be deleted. I would

hope, however, Mr. President, that this conference will agree to allow a separate

vote on paragraph 2, and that paragraph 1 will not be unnecessarily jeopardized.

by the refusal of a separate vote.

wate
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REF OURTEL 287 APRI6

‘LAW OF TREATIES ARTICLE 5-PROGRESS REPORT

WORK OF CONFERENCE MOVING MORE SLOWLY THAN EXPECTED AND VOTING ON

ARTICLE 5 NOT/NOT LIKELY BEFORE NEXT MON OR TUES APR28-29.

2.SINCE ARRIVAL IN VIENN DEL HAS BEEN CONDUCTING SYSTEMATIC CAMP-

AIGN OF PERSONAL DISCUSSIONS WITH MEMBERS OF ABOUT 80 DELS.IN ADDIT-

ION WE HAVE BEEN ARRANGING AND COORDINATING LOBBYING EFFORTS OF FED-

ERAL STATES GROUP CONSISTING PRIMARILY OF AUSTRALIA,MALAYSIA,MXICO,

AND,TO A LESSER EXTENT INDIA. |

3..WE BEGAN OUR EFFORTS BY FIRMING UP SUPPORT OF DELS OF THOSE STATES

WHOSE GOVTS HAD PROMISED COMPLETE SUPPORT FOR CDN POSITION.WE THEN

APPROACHED DELS OF GOVTS WHOSE POSITION HAD BEEN GENERALLY FAVOURABLE

THOUGH NOT/NOT CONFIRMED. FINALLY,WE APPROACHED DELS OF MORE DIFFICULT

STATES. | |

4,BY APR1S WE HAD OBTAINED ASSURANCES OF SUPPORT,BOTH ON PROCEDURAL

REQUEST FOR SEPARATE VOTE AND ON VOTE TO DELETE PARA2 FROM FOLLOWING

DELS:ARGENTINA AUSTRALIA AUSTRIA CEYLON CYPRUS DENMARK. FRG HOLY SEE

IRELAND ISRAEL ITALY JAMAICA JPN MALAYSIA MXICO NZ NORWAY PORTUGAL

SAN MARINO SWEDEN UK USA URUGUAY(TOTAL 23).AS A RESULT OF LOBBYING

EFFORTS SINCE THAT DATE WE HAVE OBTAINED ASSURANCES OF SUPPORT IN

RESPECT OF REQUEST BOTH FOR SEPARATE VOTE AND SUPPRESSION OF PARA2

FROM FOLLOWING ADDITIONAL STATES:BARBADOS BELGIUM BOLIVIA BRAZIL

SURMAN CAMEROON CHINA COSTA RICA DOMINICAN REPUBLIC GHANA GREECE

000k

n\oal't - | 7 7 — 003930
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GUATEMALA GUYANA HONDURAS INDIA LIBERIA LUXEMBOURG MAURITIUS NETHER-

LANDS PANAMA PAK PERU PHILIPPINES REPUBLIC OF KOREA REPUBLIC OF VIET-

- Naw SPORE SOUTH AFRICA SPAIN THAILAND TRINIDAD VENEZUELA ZAMBIACTOT-

AL 32).ALSO WE HAVE OBTAINED UNDERTAKINGS OF SUPPORT AT LEAST IN RES-

PECT OF REQUEST FOR SEPARATE VOTE FROM COLOMBIA, CONGOCKNSHA)EL SAL-

VADOR FINLAND IRAN LIECHTENSTEIN NIGERIA SWITZERLAND TANZANIA TUNI-

SIA UGANDACTOTAL 11).PRESENT STATE OF PLAY THEREFORE IS THAT,OF APP-

ROX 105 STATES REPRESENTED AT CONFERENCE, 67(INCLUDING CDA) ,WELL OVER

NECESSARY SIMPLE MAJORITY,SAY THEY WILL SUPPORT REQUEST FOR SEPARATE

VOTE AND 56(WELL OVER BLOCKING THIRD)SAY THEY WILL VOTE AGAINST PARA

2.CAMBODIA KENYA AND INDONESIA HAVE AGREED TO ABSTAIN ON PROCEDURAL

VOTE.CHANGES IN POSITION OF SUCH KEY STATES AS CAMEROON CONGOCKNSHA)

INDONESIA PAK SWITZERLAND TANZANIA AND UGANDA IS ENCOURAGING. HARD

CORE OPPONENTS TOTAL ABOUT 25.WE ARE CONTINUING TO WORK ON REMAINING

UNDECIDED STATES, | | |

5.LINE-UP OF VOTES IN FAVOUR OF CDN POSITION IS BEGINNING TO LOOK —

FAVOURABLE, ALTHOUGH OF COURSE MANY THINGS CAN GO WRONG.WE HAVE PREV-

LOUSLY REFERRED TO DIFFICULTIES IN HOLDING OFF MOVES TO DEFEAT OUR

POSITION BY CONFUSING THE- SITUATIONSMERELY MAKING SURE THAT OUR

VOTES. ARE PHYSICALLY PRESENT WILL BE DIFFICULT;WE WERE SHOCKED YES-

TERDAY TO SEE THAT MANY DELS WERE ABSENT WHEN VITAL VOTES WERE TAKEN

IN CITEE OF WHOLE ON PROPOSALS FOR OBLIGATORY SETTLEMENT OF DISPUTES

MACHINERY(ART 62 BIS).IT REMAINS TO BE SEEN TO WHAT EXTENT EFFORT OF

FRENCH AND/OR USSR TO RETAIN PARA2 EITHER BY SPEAKING AND LOBBYING IN

eed 003931 |
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PAGE THREE 325 CONFD NO/NO STANDARD

SUPPORT OF IT,OR(POSSIBLY MORE EFFECTIVE) BY. PROCURING THE TABLING OF
PLAUSIBLE SOUNDING(BUT FROM OUR VIEWPOINT UNACCEPTABLE) AMENDMENTS

MAY ERODE OUR SUPPORT.EFFECT OF DIFFICULT DEBATES ON 5 BIS AND 62 |

BIS HAS BEEN TO CREATE. DISPOSITION IN CONFERENCE AGAINST VOTING ON /

CONTROVERSIAL ARTICLES. EFFECT OF THIS MOOD ON OUR POSITION MAY DE- = /

PEND LARGELY ON HOW BIG AN ISSUE USSR AND FRANCE SEEK TO MAKE OF

ARTICLE 5. | 7 -

| | WERSHOF

verve ef
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Done

FOR USSEA AND 3ISSONNETTZ FROM WERSHOF
—

LAW OF TREATIES CONFERENCE .

ALTHOUGH IT IS A LITTLE LATE WE SUGGEST ADDING TREMBLAY OF EMB HERE
nel

TO CDN DEL LIST AS HE HAS ALREADY HELPED US ON OCCASION, HE WILL NOT/

NOT BE EXPECTED TO GIVE MUCH TIME AS HE IS VERY BUSY WITH EMB WORK. |

MCCORDICK CONCURS, PLEASE REPLY SOONEST.' 7°17”

pe
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My. $68 Stanford toa return),

Hts beSs. Clarite

Roport of the internntiens] Law Cocmbstion «
featt Articles on Reprosontatiyes of States te
international Organizations. —

te

Tho United Uatienn Soerotary-Genernl hao invited our coments
on the ILC Report on the shave gubjort, I hive ceamined the Report and
&% net coo that any onbotantive comment on our pari io required. Hovever,
you wilt note several soferesces te tho Lay of Treaties Conferences and
i believe ib night be worthuhile for you to heave a lool: at the decumeat,

Re Attached do Doeumont 4/7209 of August 27, 1968 containing the
Report and a copy of the United ations Legal Coumeiiis letter ao. bE 1390
{Gu3e1) of October 14, 1968 solietting our comments, I should bo geatafal
if you would advise me whether you are of the opinion that Canada chowld
cond a avbotantive roply to the Seoretariat through our Nioston in Now
tork ox moroly ackumledgo reosipt ef the document and continuing interest
dn tho subject miter, Ac indtested in the Logal Comollte letter, «
popiy io requosted net later than Septeaber 1, 1969,

lySe Clarks
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TO TT BERN 320 DE PARIS

INFO EXTEROTT DE PARIS

REF OTT TEL L490 APRI6.

LaW OF TREATIES ARTICLE 5(2)=SWITZERLAND

BINDSCHEDLER SAYS SWITZERLAND WILL VOTE FOR RPT FOR CDN PROCEDURAL

REQUEST TO PERMIT SEPARATE VOTE ON PARAC2).HE STILL INTENDS 10 VOTE

a heFOR PARAC 29 SUBTANTIVELY. THIS WELCOME CHANGE OF ATTITUDE ON PROCEDURE

IS DOUBTLESS RESULT OF SSEA PERSONAL REPRESENTATIONS TO SWISS AMBAS-

ADDOR OTT WHICH WE FOLLOWED UP HERE.

WERSH OF
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’ LAW OF TREATIES CONF ERENCE .

ALT HOUGH IT IS 4A LITTLE LATE WE SUGGEST ADDING TREMBLAY OF EMB HERE

TO CDN DEL LIST AS HE HAS ALREADY HELPED US ON OCCASTON. HE WILL NOT/

NOT BE EXPECTED TO GIVE MUCH TIME AS HE IS VERY BUSY WITH EMB WORK
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LAW OF TREATIES CONFERENCE

ALTHOUGH IT IS A LITTLE LATE WE SUGGEST ADDING TREMBLAY OF EMB HERE
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FROM REGISTRY

EXTERNAL AFFAIRS AFFAIRES EXTERIBURES “AK, 24 1969 -!

The Under-Secretary of State
r for External Affairs, Ottawa

Hn The Canadian Embassy, Tunis —
to. . ; oe Numéro 147 |

Rakéremee Your telegram L.377 of March 14, 1969. — —-—-

SUBJECT Law of Treaties Conference - Article 5 | 0 -3-/- Lb
Sujet : o . L MISSION _ ,

| 25" 2001-2 CANADA 2G ,
ENCLOSURES _ ee .
Annexes © ‘ ot .

DISTRIBUTION This is just to inform you that, as requested in.
. - your telegram under reference, we spoke once again to the

Ce. Legal Counsel in the Tunisian Foreign Ministry about Tunisia's _
gD voting position-on_ Article 5 at the Law of Treaties Conference. —

i Qn ' We thanked Messaouda) on your behalf for the helpful position
sO which he had outlined to us on January 22 (see our letter

yer ; ~ Noe 12 of January 22/69), stressing that we particularly
le welcomed Tunisia's forthcoming support on our request for .

Aor
eh
welt ie

Ext, 4078 /Bil.

a separate vote on paragraph 2. Messaouda did not comment
other than to say that the matter had been 'discussed' with
Abed of the Présidence who would be attending the conference.

2e © | We took this opportuni ty to make the points presented
in your letter 1.127 of January 20. Messaouda’s only remarks
were to ask whether we knew why the Austrian amendment which

| we favoured had failed to obtein a simple majority at the
first conference, and to refer to a convention which is .
apparently in the making on the problem of state succession.

ne _ The Embassy ( .

~ 003941
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. “ Delegation, Law of

Treaties Conference

© VIENNA - April 22/69
Itl

~c.c. M. McKinnon, PCO
April 23/69 itl

FM SJOSESAPR21/69 CONFD NO/NO STANDARD

TO EXTER 136 PRIORITY

REF MYLET 99 MARIS PARAL AND PARA

CONFERENCE ON LAW OF TREATY

AMBASSADOR OF HONDURAS ASSURED ME APR18 THAT WHEN HE HAD SHOWN

LEGAL ADVISER IN TEGUCIGALPA OUR AIDE MEMOIRE INSTRUCTIONS FOR

HONDURAS DEL WERE ALTERED TO SUPPORT CDN PROPOSAL.HE ADDED THAT

HONDURAS WOULD ALSO BE SUPPORTING WESTGERMANS WHO WERE SEEKING, HE

SAID, TO HAVE. ARTICLE 5 OF DRAFT REMOVED ALTOGETHER

| | MUN RO.
t
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|. 1 ‘HAVE ONE SPECIFIC CORMENTTM ON MARCH. 25 DRAFT INTERVENTION TT
Is A SUGGESTION TO ‘DELETE STATEMENT THAT WHAT Is BEING PROPOSED

“IN ARTICLE 5(2) “Is quorE THE FORMULATION: OF A ‘NEW AND AS ver

UNTRIED RULE OF INTERNATIONAL LAW UNQUOTE. IN THE ENSUING PARAS ” :
I WOULD. ALSO TALKS ABOUT! ‘THE QUOTE PROPOSED ‘uNQUOTE RULE, OF INTER- |

NATIONAL LAW RATHER THAN: THE: ‘quore NEW ‘uNQUOTE RULE. REASON FOR’

“THAT IS THAT: WE HAVE ‘PROPOSED IN WHITE PAPER VARIOUS INNOVATIONS /

IN RESPECT: OF TREATY MAKING, PRACTICE . It ‘WOULD NoT/NoT BE TO OUR [

_ ADVANTAGE TO GIVE IMPRESSION. THAT WE ARE RESISTING ARTICLE 5(2)

_ BECAUSE. IT is A. NEW ‘RULE.. ye oe ,

“2. OUR, POSITION ON: TREATY MAKING POWER. 18 WELL KNowN AND I wouLD

THINK ‘THAT TO REITERATE It IN. SUCH UN FORUM SHOULD NOT/NOT..

" PRODUCE. HERE REACTIONS ‘OF MAJOR SIGNIFICANCE UNLESS: WE ‘WOULD:

“DELIBERATELY USE. BE VIENNA CONFERENCE ‘TO PRECLUDE: POSSIBLE |

SOLUTIONS WHICH COULD. BE,REACHED IN CONTEXT OF ‘CONSTITUTIONAL - a
peed
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\) | APPLICABLE 70 SOVEREIGN STATES. ONLY’ IT CANNOT /NOT BE CONCLUDED.
rN UN0ER thy CO: RAUETHWEES

FROM ‘THAT postTroil THAT WE DO: Nor /NoT! RECOGNIZE/ANY TREATY MAKING [y

CAPACITY WHATSOEVER TO ‘MEMBERS OF FEDERATIONS . THUS: I. WOULD THINK,

THAT WE ARE Not/Nor PREJUDGING THE ‘CONSTITUTIONAL ‘REVIEW

YS
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TO EXTEROTT 321

REF OURTEL 278 APRIA

LAW OF TREATIES CONFERENCE-SECOND SESSION-SECOND WEEKLY SUMMARY

TILATERAL TREATY UNGUOT2 WaICA WAS

AMENDMENTS BY CONGOCL.IS/ REV 1) AND

?

PpION OF QUOTE GENERAL Cc WwreT

TREATY uN QUOTE, WH CH WILL Be DISPOSED OF FOLLOWING DECISIONS ON
ARTICLES 5 SIS AND 12. AMENDMENTS EY BELGIUNC L. 381) HUNGARYC L. 382)

beat AC rr on )GO2 5SECUADORCL. 25/7 REV, L)SWITZERLANDC Ls 384 AND CORR 1)A AUSTR

WER# REFERRED TO DRAFTING a SMENDMENTS PREVIOUSLY

ARTICLE 5 SIS AND RELATED AMENDMENTS TO ARTICLES 2 AND 12.

C¥ DISCUS SED 5 BIS AT SF TERN OON MTG APRI4, MORNING MTC APRIS AND AT

BOTH MTGS APRIG.ON APRIL4 ALGERIA ET AL AM EN DMEN TCL. 74) PROPOSL G5

SIS WAS WITHDRAWN 28D REPLACED BY REVISED PROP OS AL BY ALGERIA

ET ALCL. 388) INTRODUCED BY SYRIA. CZECH ANENDMENTCL.124) TO ARTICLE

12 WAS SUBSEQUENTLY WITHDRAWN. MTG OF C8 AFTERNOON APRIS WAS CAN-t

CELLED TO PERMIT PRIVATE DISCUSSION OF POSSISLE SOLUTION TO QuOTZ

ALL STATES UNQUOTE ISSUE, LIST OF SPEAKERS ON 5 BIS WAS CONCLUDED AT

AFTERNOON MTG APRIG. ON APRI7T MORNING MTG OF CW WAS CONVENED AND

eee

) [23 [+
003948



Document disclosed under the ‘Access to information Act -

Document divulgué en vertu de la Loi sur I'accés a l'information

v * r

PAGE TWO 321

MA

Y

DISCUSSION OF 62 BIS. POINT IX PROCEEDINGS OF

EDLY ADJOURNED. FOLLOWING DISCUSSIONS DURING THE HORNING ANDa =

i)ARLY AFTERNOON OF APRI7 IT YAS AGREED, AT INSISTENCE OF USSR AND

TES, THAT VOTING ON 5 TIE Ff DEFERSED ANE CW BEGIN IMMEDLYpyY wnSoci >

TO VOTED UPON REMAINS UNCERTAIA,

ARTICLE 8CREFTEL REFERS)

AT AFTERNOON MTG OF CW APA16 CHAIRMAN OF DC INFURMED CW THAT AMiND-

MENTS BY FERUCL.181 AND CORR 1), TANZANTACLOL

WHICH HAD BEEN REFERRED TO DC, INVOLV zD “MATTER OF SUBSTANCE REQUIR-

ING DECISION OF CW. AMENDMENTS WERE THEN PUT TO VOTE, PORTION OF PERU

AMINDMENTCLLIZL AND CORR 1) WHICK RELATED TO PARAL WAS DEFEATED

13-55-21. PORTION OF SAME AMENDMENT WHICH RELATED TO PARASe WAS ALSO

DEFEATED 11-54-29. TANZANIA AMENDMENTCL.1@3) WAS DEFEATED 27-S1 (CDA,

FR, USA, UX)-16. AUSTRALIA AMENDMENTCL.389) YAS DEFEATED 24-48(CDA, Fa,

BACK TO DC.WoUSA, UK) -2¢. ARTICLE 8 WAS THEN REFERRED

ARTICLE 26CREFTEL REFERS)

TEXT OF ARTICLE 26 REPORTED FROM PC IN C.1/15 WAS ADOPTED BY CW

WITHOUT VOTE AT AFTERNOON MTG APRIS.

3 aesADOP Cw> uATICLE 36 REPORTED FROM DC IN C.1/15

WITHOUT VOTE &T AFTERNOON “TG APRIE.

ARTICLE 37(REFTEL REF ERS)

TEXT OF ARTICLE 37 REPORTED FROG DC If C.1/15 WAS ADOPTED BY CW

WITHOUT VOTE AT AFTERNOON MTG 1816.-

ee 23

003949



Document disclosed under the Access to {nformation Act -

Document divulgué en vertu de la Loi sur I'accés a l'information

a s3

PAGE THREE 321

ARTICLES $2 315,62 TER,S2 QUATER AND 7S.

PACKAGE OF anopostts RELATING TO PEACEFUL SETTLEMENT OF DISPUTES,
J2LL BEING DISCUSSED TOGETHER WITH 62 SIS NOW INCLUDE FOLLOWING:

PROPOSED ARTICLE 62 31S BY JPeC La $39), SHITZERLAN DCL. 377), AUSTRIA

ET ALCI9 POWER PROPOSAL) CL.352/ n2V 3 CORK 1), PROP OSED ARTICLE 62oN °

TER BY THAILAND( L, 387), C2 ZYLOWC L. 395 >, AND LUXEMBOURGCL.SS7)3

PROPOSED ARTIC WUATER BY SWITZERLANDCL. 393 CORR 1)5 ANDESre
i

No £> [ome

PROPOSED ARTICLE 76, BY SWITZERLAN DCL. 253) AW D SPATNCL, 39 92)-6
STR Ra

PURSUANT TO DE ECISION, REPORTED ABOVE, TO SECIN DISCUSSION OF 62 BI wmtr

SND RELATED PROPOSALS WITHO UT VOTING ON 5 BIS, FORMER WERE DISCUSSED

IN CW AT AFTERNOON nT APRI7 AND BOTH MTGS APRIS. AT CONCLUSION OF

>AFTERNOON MTG APRIS CHAIRMAN ANNOUNCED THAT 45 SPEAKERS REMAINE

TO BE HEARD. HE WAS THEREFORE SCHEDULED EVENING MTG FOR MON, APR21

IN EFFORT TO HOLD TO CW TIMETASLE REPORTED IN REFTEL PARA2. DEBATEF

ON $2 RIS LIKELY TO CONGEUDE TUES APRO2.1T IS POSSISLE THAT, AS WAS

C
ere,

ASE WITH 5 31S VOTE ON 62 BIS AND RELATED PROPOSALS WILL NOT/

. 0

FINAL CLAUSES

ALTHOUGH DISCUSSION OF FINAL CLAUSES HAS NOT/NOT YET SECUN, PROPOS-

2D

JOINT UK SRAZIL PROPOSALCL. 386/ REV 1), LACING BRAZIL PROPOSAL

CL.386) WITH QUOTE VIENN FORMULA UNQUOTE ACCESSION CLAUSE AND REQUIR-

EMENT FOR 45 RATI® ICATIONS AND ACCESSIONS FOR ENTRY INTO FORCES

(3) JOINT HUNGARY, POLAND, ROMANTA, JSSR PROPOSALCL.389) WITH QuOTE ALL

eee 4

003950



. 
Document disclosed under the Access to Information Act -

: ‘Document divulgué en vertu de la Loi sur 'accés a information

FAGE FOUR 321

STATESls A UNQUOTE ACCESSION CLAUSE AND NO/NO NUMBER OF RATIFICATIONS

AND ACCESSIONS SPECIFIED FOR ENTRY INTO FORCE;(C) JOINT GHANA, INDIA

AMEN DMENTC L.394)TO PROPOSAL BY UK AND BRAZIL. PRINCIPAL FEATURES

OF THIS AMENDMENT ARE FIRST, TAAT TREATY WOULD B42 OPEN FOR SIGNATURE

~~ ~UAi (=

BY ALL GROUPS OF STATES REFERRED TO IN VIENW FORMULA PLUS RPT PLUS

YTIES TO PARTIAL TEST BAN TREATY OR OUTER SPACE TREATY AND, SEC OND,

DUCTION OFNUMBEROF RATIFICATIONS AND ACCESSIONS NECESSARY FORxo t] Q

ENTRY INTO FORCE FROM 45. 5 wo 35. SWITZERLAND HAS TODAY PROPOSED

waAMENDMENTCL. 3 396) TO UK/ BRAZIL PROPOSAL TO RAISE NUMBER OF RATIFICATION

AND ACoOtyzsna —]ONS NECESS A&A nRY FOR, ENTRY INTO FORCE FROM 45 TO 6¢@

WERSHOF“xy

NNNNVVV VY
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TO EXTER 215 PRIORITY

REF OURTEL 176 APR2

LAW OF TREATIES CONFERENCE-BOLIVIA

JMST RECEIVED NOTE FROM BOLIVIAN MFA STATING THAT QUOTE MINISTRY OF

FOREIGN RELATIONS CONSIDERS THAT THE SUGGESTIONS MADE BY GOVT.

“CF CDA REGARDING CONSTITUTIONAL SYSTEM OF FEDERAL STATES ARE VERY

INTERESTING AND THAT THEY WILL KEEP THEM IN MIND FOR THE

DISCUSSIONS OF THE CONFERENCE, WITHOUT NECESSARILY ACCEPTING

THAT THE CONSTITUTIONS OF STATES, BEING INSTRUMENTS OF

INNATL LAW, CAN GENERATE RIGHTS AND OBLIGATIONS OF AN:

CINNATL NATURE
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© Statement by Canada (Mr. Wershof) on Article 62 bis | FD |
Mr. Chairman. The views of my delegation on the principle raised by

proposed Article 62 bis were made known at length at the first session of this

conference. I shall not, therefore, repeat them in detail, I do wish, however,

to refer briefly to some of theconsiderations which my delegation believes are |

particularly relevant to this issue, .

in our view the ideal method of dealing with disputes arising in the
application of Part ¥ of the proposed convention is that found in the propossle
submitted by. SwiteerLand (1.377) end Japen (1.339). We consider it particularly

appropriate that a convention as fundamental to the law of nations as that which

we are now preparing should recognize the role of the internetional Court of

Justice as the judicial organ of the United Nations family. For this reason we

shall support these proposals if they are submitted to a vote, .

_ We also consider that the Spanish proposal. (1.391) has a number of features

to commend it. We consider the 18 power proposal (0352 Rev.3), however, to be the most

| suitable of the proposals for Article 62 bis which provide for ad hoc arbitration,
a8 opposed 1 te adjudication by the International Court of Justices in the event
the Swiss and Japanese proposals do not obsain acceptance by this conference, it

is the intention of my delegation to support the 18 power proposal.» Moreover the

broadly representative group of sponsors of that proposal leads us to believe that

it may enjoy the support of the conference generally. .

The essential point, Mr. Chairman, which in the view of my delegation cannot

be stressed too mich, is that a precedure for automatically available third party |

adjudication is an essential companion to the provisions of Part V of the Convention

establishing the grounds for the invalidity, termination and suspension of treaties.

ved
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e. my opinion, my Government would find some difficulty in accepting a convention
which included a Part ¥ slong the lines provisionally approved by this

Committee at the first seseion but which did not inelude satisfactoy procedures

for its application, namely automatic independent adjudication of dismites

concerning invalidity and termination, 1, this connection may I remind

distinguished representatives that during the first session many delegations»

including my owa, expressly noted that their acceptance of certain articles in

. Part V was conditional. upon the acceptance by the conference of satisfactory

adjudication procedures.

| May I refer to two other amendments. We think that the Swiss amendment

in 1.393would be very useful, assuming that 62 bis as proposed by the 18 powers is

approved. Le 393 is similar te the provision already adopted by this Comittee in

para. 4 of Article 62, Also we think that the Ceylon amendment in Ly 395 4s

useful and reasonable and we will. be glad to support it. -

003954
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TO TT VIENN 559 PRIORITY DE OTT

INFO EXTER

REF OURTEL 538 APR18

LAW OF TREATIES ARTICLE 5

RAMANI HAS CONFIRMED IN WRITING TODAY THAT HE HAS TELEGRAPHED

MALAYSIAN DEL VIENA TO SUPPORT EFFORTS TO DELETE PARA2 QUOTE IF

THAT CAN BE ACHIEVED UNQUOTE. RAMANI HAS ALSO PLACED IN WRITING HIS

REASONS FOR RAISING IDEA OF AMENDMENT. WE SHALL FORWARD THESE BY

BAG UNLESS YOU WISH THEM TELEGRAPHICALLY. PLEASE ADVISE. |

ae

a ah

Io , . oe 003955
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FM VIENN APR18/69 RESTR NO/NO STANDAR

TO EXTEROTT 381 PRIORITY

REF YOURTEL G136 APRI7

LAW OF TREATIES-ARTICLE 5 |

GRATEFUL FOR REPORT IN REFTEL ON FAVOURABLE INDONESIAN POSITION ON

PROCEDURAL QUESTION. UNTIL VOTE ON ARTICE 5 IS HELD,PROBABLY LATE NEXT

WEEK OR EARLY FOLLOWING WEEK, GRATEFUL IF YOU WOULD ENSURE THAT ANY

COMMUNICATIONS( OR SUMMARIES)FROM GOVTS RELATING TO ARTICLE 5 ARE

TRANSMITTED TO US PROMPTLY. ONE OF OUR PRINCIPAL DIFFICULTIES HERE IS

IN ENSURING THAT REPS AT CONFERENCE HAVE BEEN INFORMED OF AND UNDER-.

STAND UNDERTAKINGS WHICH THEIR GOVTS HAVE GIVEN IN THEIR CAPITALS OR

IN OTT. IT IS THEREFORE ESSENTIAL FOR US, IN DISCUSSIONS WITH REPS HERE

TO KNOW LATEST VIEWS COMMUNICATED IN CAPITALS: EG COSTA RICAN DEL

INFORMED US THIS MORNING OF LETTER TRANSMITTED IN MAR FROM COSTA

RICAN FM TO OUR EMB IN SJOSE INFORMING US OF COSTA RICAN SUPPORT FOR

‘CDN POSITION.

-WERSHOF ee
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Ext. 407A/Bil.

(Admin. Services Div.)

Attached is telegram No. 287 of April 16, 1969 from
Mr. Wershof in Vienna reporting on our delegation's progress

in mobilizing the required simple majority for the procedural

vote on whether to permit a separate vote on Paragraph 2 of

Article 5 of the draft Convention on the Law of Treaties,

the Federal States Clause. Mr. Wershof indicates that the

delegation is reasonably optimistic about accomplishing this

objective. However he is concerned that the efforts of

twell-meaning friends or clever opponents" may complicate our

operations either by proposing amendments to Paragraph 2

(allegedly designed in a spirit of compromise) or by proposing,
when the voting stage is reached, that voting be postponed in

order that opposing delegates may be encouraged to work out a

compromise.

2. The Head of our Delegation is hopeful that our
lobbying efforts have or will succeed in dissuading some well-

meaning delegations from putting forth such compromise proposals.

However if last minute proposals of this kind are put forward,

on-the-spot decisions may have to be taken. Mr. Wershof seeks

your instructions, to be received by Monday, April 2lst at the

latest, on the posture our delegation should adopt if one of

the following situations develops’ as the voting stage approaches:

(a) In the unlikely event that the U.S.S.R. should
suddenly indicate a willingness to accept the Austrian amendment,

Mr. Wershof considers it necessary that we should be willing

to accept it without delay. Under the Austrian amendment, which

you will recall was put forward at the first session of the Law

of Treaties Conference and was defeated 29 (Canada) -35-21,
Paragraph 2 of Article 5 would read as follows:

The States members of a federal union may

_ possess the capacity to conclude treaties

if such capacity is admitted by the Federal

eaese 2
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constitution and within the limits there

laid down. For the purpose of concluding

a Treaty the extent of such capacity has

to be confirmed by an authority of the

Federal Union competent under Article 6.

Mr. Wershof requests your confirmation that our delegation be

permitted to support the Austrian amendment if it is introduced

at the 11th hour and there is no: time for further consultation

with you. In view of the fact that we voted for the Austrian

amendment at the first session of the Conference last year,

we would see no objection to Mr. Wershof's recommendation that

we again express our support for it if it should be revived

under the foregoing circumstances,

(ob) If President Ago or some delegation proposes

a delay in the voting at the last minute in order to permit

more time for consultation and compromise, Mr. Wershof notes

that it would be tactically inadvisable for us to refuse to
concur in such a deferral. If this situation materializes

Mr. Wershof seeks your authority to participate in further

discussions among delegates to reach a compromise solution,

but not of course to accept any resulting compromise text

other than the Austrian amendment without confirmation from

you.. We consider Mr. Wershof's suggestion as the only sensible

way to proceed if efforts to postpone the vote gather substantial ~

support.

3. We are enclosing for your signature if you agree, a

telegram stating that you concur in Mr. Wershof's recommendations.

7 Legal Division.
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FN VIENN APRI6/69 CONFD NONO STANDARD

TO. EXTEROTT 287 PRIORITY a

CR EPLY REQUESTED PLEASE. 3Y "ON APR2 ep<——— -
“ua OF TREATIES- ARTICLE 5- . GENERAL PROBLEMS |
CDN DEL HAS BEEN LOBBYING STEADILY. WHILE WE HAVE NOT NOT YET cov- |

ERED ALL THE UNDECIDED OR CONFUSED DELS, AT MOMENT IT SEEMS THAT VOTE.

CON WHETHER TO PERMIT SEPARATE. VOTE ON PARA) WILL BE CLOSE, BUT WE

HAVE FAIR TO GOOD CHANCE OF MOBILIZING THE REQUIRED SIMPLE MAJORITY, =

DETAILED REPORT ON VOTING PROSPECTS WILL BE SENT aT LATER STAGE,

_ 2. WHAT IS JUST AS WORRYING AS VOTING POSITION IS POSSISILITY( EVEN PRO-

© BABILITY) THAT EITHER WELL- WEANING FRIENDS OR CLEVER OPPONENTS OR a

- PRESIDENT( AGO WHO WANTS TO BE UNIVERSALLY: LOVED MAY COMPLICATE OUR

“OPERATIONS EITHER: (1) BY PROPOSING AMENDMENTS TO PARAZ( ALLE GEDLY
DESIGNED IN.. SPIRIT OF COMPROMISE), ORC2) 3Y PROPOSING WHEN WE .REACH

TIME FOR VOTING THAT VOTING BE POSTPONED IN ORDER THAT OPPOSING DELS

WAY” BE ENCOURAGED To WORK OUT COMPROMISE THERE ARE MANY INDIVIDUALS

HERE. WHO MAKE A SPECIALTY OF PROPOSING COMPROMISES IN ORDER TO ‘PRES-

ERVE THE Quote SPIRIT. OF CONCILIATION UNQUOTE AND PERHAPSC IF I at

NOT NoT UNF ATR)IN ORDER TO. /GLORIFY” THEMS ELVES AS FINDERS OF HAPPY |

SOLUTIONS, | : |
“3. AUSTRIA DEL LAST YEAR PROPOSED AMENDMENT TO PARA WHICH AS. YOU

KNOW CDA VOTED F FOR BUT. IT WAS DEFEATED 2 29-35-21. WHEN AUSTRIANS ASKED
US “EARLY THIS YEAR aBOUT REVIVING THIS AlN EN DIENT WE DISSUADED THEM

BECAUSE WEWERE AND ARE SURE THAT NO/NO. “ANSEN DM ENT ACCEPTABLE TO CDA

CAN YIN NECESSARY 2/3 HaJORITY 1 IN PLENARYs AND. INTRODUCTION AND
ae

me

«8 eee
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PAGE TWO 287 CONFD NO/NO STANDARD

DEFEAT OF SUCH ‘AWENDMENT WOULD CONFUSE AND HURT OUR MAIN OPERATIONe

SINCE CON ING: HERE ONE. SEMSER OF MEXICAN DELC WHO ARE OUR SUPPORTERS)
STARTED TO TALK OF aN AMENDMENT AND Wd HAV ECWE THINK DIS SUADED HIM. | ‘

‘NOW GALAYSIAN GOVTCKLUPR TEL 49% APRIG) HAS DRAFTED AN AMENDMENT

(WHICH WE THINK IS A BAD ONE) AND WE SHALL TRY TO DISSUADE THEIR DEL:

FROM PROPOSING IT. TANZANIAN DEL HAS SIMILIAR IDEAS, AND WE THINK WE.

HAVE TALKED HIM OUT OF IT FOR THE TIME 3EING a

a, IF LAST 1 MINUTE PROPOSALS. OF THIS KIND SHOULD COME UP WE MAY HAVE TO

TAKE SOME DECISIONS ON THE Spot, APART FROM AUSTRIAN AMENDNENT WE oe L
“WILL NOT/ NOT, oF COURSE BEGIN TO DISCUSS SE RIOUSLY ANY AM EN DM ENT WITHO= |

ur FIRST CONSULTING YOu, HOWEVER IN UNLIKELY EVENT THAT USSR SHOULD |

SUDDENLY INDICATE WILLINGNESS TO ACCEPT AUSTRIAN AMENDMENT WE THINK |

WE SHOULD BE. "READY TO ACCEPT IT WITHOUT DELAYC MUCH as WE WOULD |
Y
f
1

| PREFER SIMPLE DELETION). AUSTRIAN AW EN Di ENT WOULD ADD ‘TO PARAZ WORDS tae 7 :
once tee pete ee

QUOTE FOR THE PURPOSE OF CONCLUDING A TREATY THE EXTENT OF “SUCH.

CAPACITY HAS | “TO BE CONF IRWED BY AN AUTHORITY OF THE FEDERAL UNTON oo ob

COMPETENT. UNDER ARTICLE 6 UNQUOTE, PLEASE CONFIRN SOONEST T THAT. WE VE MAY
er.

poceeal oe
mC IF FORCED TO AND. IF NONO TIME TO CONSULT) SUPPORT ‘AUSTRIAN AMEN D-

——

MENT AS WE ‘DID. LAST YEAR. . - . |

oe WE NEED. ALSO FOLLOWING AUTHORITY« IF PRESIDENT AGO OR SOME DEL AT

1-LAST MOMENT PROPOSES DELAY IN VOTING IN ORDER TO PERMIT OPPOSING DELS

. TO CONSULT AND SEEK. S OLUTION ETC. IT WOULD BE TACTICALLY. BAD. TO REFUSE
TO PARTICIPATE IN Suc H AN EXERCISE. GRATEFUL TO RECEIVE AUTHORITY TO

en a aad_——_—_—~__.

wasOo

A PARTICIPATEC Sul NOV NOT OF: ‘COURSE TO ACCEPT ANY RE SULTING CONPROMTS 1,
en nt

. oo : . : . oe ee ae oy,
z : a - . : renee
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TEXT. OTHER THAN AUSTRIAN aM EN DM ENT WITHOUT CONFIRMATION FROM ee

HIM TO Fe REGO PEAC EW AKIN
Gtbe 1 ‘SHALL TALK TO AGO ‘Ta TRY TO. PER SSUAD

ROLE AND: TO LIWiT HIMSELF TO. U4PARTIAL ENFORCEMENT OF RULES OF
" PROCEDURE. | 

|

14 BEESLEY AND OTHER. “WENBERS. (OF DEL CONCUR
| | - WERSH OF.

| 
oe

é

:
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FROM SJOSE APRI7/69 NO/NO. STD

(TO EXTERNAL OTT 139

REF OURLET 99 MARIS/69

LAW OF TREATIES.

COSTA RICAN DELEGA ATTON TO CONFERENCE IN VIENNS MADE UP AS FOLLOWS:

=}LIC JOSE LUIS REDO!o o GOMEZ: DR ERICH % ZEITINGER, COSTA RICAN

CONSUL GENERAL IN SALZBURG,

504a
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7sues) LAW or. "TREATIES ~ ARTICLE 5

INDONESTAN "AMBASSADOR TELEPHONED - THIS APTERNOON 70 SAY ‘THAT. HB
HAD BEEN INFORMED BY AIS GOVERNMENT ‘THAT INDONESIA WOULD HAVE .

-NO/NO OBJECTION TO Ae SEPARATE. VOTE on ARTICLE. 5 a

DISTRIBUTION NO STANDARD ~~ ‘cece ‘Legal Div. DONE 0/USSBA
LOCAL/LOCALE | oo “Far Eastern: Div. |

ORIGINATOR/ REDACTEUR DIVISION TELEPHONE PRED ATTORSE
SIG... Lg part | ete

ven vgs peace | ~~ 8/USSEA.- 2-6876 | So“ bor-nassonnetteTM
EXT 18/BIL (REV 8/64),
(COMMUNICATIONS DIV)
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INFO EXTER IMMED .

REF -YOURTEL 286 APRIG

LAW OF TREAT TES: ARTICLE 5

‘AS INSTRUCTED I SAW RAMANI THIS MORNING AND VERBALLY MADE POINTS

IN YOUR REFTEL,.

2.1 HAVE SENT RAMANI WRITTEN SUMMARY OF YOUR POINTS THIS AFTERNOON

AND HE HAS UNDERTAKEN WHERE APPROPRIATE TO SEND ADDITIONAL INSTRUC-

‘TIONS TO MALAYSIAN DEL IN VIENA.RE POINTCA)RAMANI OF COURSE EXPECTS

MALAYSIAN DEL TO CONTINUE TO COLLABORATE WITH YOU IN EXPLAINING

- PROBLEMS POSED BY ARTICLE 5 AS DRAFTED.

“3eRAMANT WAS MOST GRATEFUL “TO HAVE YOUR. APPRAISAL OF TACTICSAL

SITUATION NOWCONFRONTING THOSE FEDERAL STATES WHO ARE OPPOSED ‘TO

PRESENT ‘WORDING OF ARTICLE 5.HE RPTD AGAIN THAT HE FEELS CDA.

SHOULD TAKE. INITIATIVE ON THIS ARTICLE AND THAT MALAYSIA IS PRE-

PARED TO SUPVORT US IN-ALL PRACTICAL WAYS. HE SAID THAT AS YOU ARE

CONFIDENT OF ACHIEVING NECESSARY SIMPLE MAJORITY IN FAVOUR OF

| HOLDING SEPARATE VOTE .ON PARA2 AND HAVE VOTES FOR A BLOCKING THIRD
ON SUBSEQUENT SUBSTANTIVE VOTE HE OF COURSE SUPPORTS ‘OUR CONTINUED

EFFORTS TO DELETE PARA2 AND YOUR JUDGEMENT THAT AN AMENDMENT SHOULD

_NOT/NOT BE INTRODUCED AT THIS TIHE.HE SAID HE WILL SO ADVISE

MALAYSIAN DEL IN VIENA. IN DISCUSSING POINT MADE YOUR REF TEL ON

COLLABORATION ON A’FORM OF. WORDS OF. AMENDMENT FOR POSSIBLE USE

AS” FALL-BACK POSITION RAMANI EMPHASIZED ‘AGAIN THAT HE CONSIDERS
Pn . y
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PAGE ‘TWO 538 CONFD NO/NO STD

“THAT IF INTRODUCTION OF ANENDMENT IS NECESSARY CDA SHOULD TAKE

INITIATIVE BUT IF INTRODUCTION IS NECESSARY HE WOULD LOOK FORWARD

TO COLLABORATION ON THE’FORM OF WORDS.IT IS QUITE CLEAR THAT IF

AN AMENDMENT TO ARTICLE 5 IS INTRODUCED RAMANI WANTS IT TO BE A CDN

NOT/NOT MALAYSIAN AMENDMENT.

4.IN SUM RAMANP CONCURS IN POSITION OUTLINED YOUR |

REFTEL AND HE LOOKS FORWARD. TO DISCUSSING PROBLEMS. OF ARTICLE 5

WITH “YOU WHEN. HE REACHES VIENA. HOWEVER HE DID NOTE WHEN WE WERE

DISCUSSING POINTCC)OR PARA1 YOUR REFTEL THAT HE HAS SOME APPREHEN-

“SION” ABOUT. ABILITY OF USSR IF IT ACTIVELY SUPPORTS RETENTION OF

-PARA2 TO INFLUENCE’ AFRO-ASIAN BLOC. HE NOTED IN THIS CONTEXT THAT

HE CONSIDERS AFRICANS PARTICULARLY AS QUOTE STILL SOMEWHAT |

IMMATURE UNQUOTE AND SUSCEPTIBLE -TO RUSSIAN PERSUASION. HE THUS

SUGGESTED: BUT ONLY’ IN PASSING THAT IF. RUSSIANS DO ACTIVELY

SUPPORT RENTENTION."OF PARA2 A FALL=BACK POSITION MAY STILL BE

NEEDED.I UNDERTOOK’TO PASS HIS COMMENT TO YOU

_ - | - SHORTLIFFE
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FM. HAGUE APRI7/69 CONFD NO/NO STANDARD
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INFO TT EXTER DE HAGUE

REF YOURTEL 277 APRIA

“LAW OF “TREATIES CONF-ARTICLE 5.

IT “HAS BEEN’ DIFFICULT TO CONTACT RIPHAGEN SINCE HE IS. ON LEAVE

OF ‘ABSENCE FROM MFA OWING TO HIS APPOINTMENT AS ADHOC JUDGE OF INNATL

COURT FOR BARCELONA. TRACTION CASE;HOWEVER, BY EXPLANING NATURE OF

PROBLEM..TO HIS DEPUTY,VAN SANTEN, LATTER ARRANGED FOR US TO SEE HIM

LATE YESTERDAY. |

2, RIPHAGEN COMMENCED INTERVIEW BY EXPLANING THAT, DESPITE POSSIBLE

IREGULARITY IN-RECEIVING US, HE HAD BEEN VERY CONCERNED TO HEAR FROM

VAN SANTEN THAT THERE APPEARED TO BE PROBLEM ABOUT DUTCH DELS

INSTRUCTIONS ON”ARTS,THE MORE SO SINCE ESCHAUSIER HAD NOT/NOT COMN-

UNICATED WITH HAGUE ON THIS MATTER,NOR COULD HE IMAGINE WHAT HAD

GONE WORNG.WE CONVEYED INFO CONTAINED IN PARAL OF REFTEL AND SAID WE.

HAD BEEN ASKED TO: SEEK INTERVIEW. RIPHAGNE WAS TOTALLY MYSTIFIED

BY THIS INFO AND TOLD US THAT HE HAD IN NO/NO WAY SUSPENDED OR “ALTERE

DUTCH DELS INSTRUCTIONS ON ART5 HE HD WITH HIM COPY OF OUR AIDEMEMOIR

OF OCT4/68 ‘AND MEMO HE HAD PREPARED FOLLOWING OUR CALL ON HIM THAT

DAY.WE THEN READ OUT RECORD OF THAT. CONVERSATION AS REPORTED IN PARAL

OF OURTEL 575 OCT4/68 AND RIPHAGEN ‘SAID THAT IT WAS IDENTICAL TO HIS

RECORD, AND ‘REFLECTED WHAT “HE WAS SURE WERE ESCHAUSIERS INSTRUCTIONS.

' ee-0ee 2
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HE CONFIRMED THAT DISCUSSIONS WERE TAKING PLACE ON QUESTION OF

ALLOWING SURINAM A MEASURE OF AUTONOMY IN NEGOTIATING LOCAL TREATIES

BUT THAT UNDER EXISTING CONSTITUTIONAL ARRANGEMENTS, ONLY REALM GOVT

COULD SIGN TREATIES. MOREOVER IF SURINAM WERE TO HAVE MORE LATITUDE

IN THIS FIELD, DUTCH GOVT WOULD BE ALL ‘MORE ANXIOUS TO ALIGN. THEN

SELVES WITH CDN POSITION ON ART 5 OF DRAFT CONVENTION.

3.RIPHAGEN READILY APPRECIATED CONCERN EXPRESSED YOURREFTEL BUT was ,

SURE A MISUN DERSTANDING HAD ARISEN: SONEHOW.HE PROMISED TO SEND

EXCHAUSIER A COPY OF ‘OUR AIDEMEMOIRE AND HIS MEMO OF 0c TA/68

BY BAG TO VIEN TODAY. HE SUBSEQUENTLY PHONED US AT HOME. YESTERDAY

EVENING TO SAY THAT MSG HAD LATER BEEN RECEIVED FROM DUTCH

DEL ASKING FOR CONFIRMATION THEIR INSTRUCTIONS RE ART 5 WERE

TO REMAIN UNCHANGED DESPITE POSSIBILITY OF NEW ARRANGEMENTS RE SURI~

NAMS POWER TO NEGOTIATE TREATIES. RIPHAGEN TOLD US APPROPRIATE CONFIR-

MATION ‘WOULD BE SENT AND SUGGESTED THIS MIGHT POSSIBLY EXPLAIN: How

MISUNDERSTANDING HAD ARISEN.
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REF YOURTEL 527 APRIS

‘LAW OF TREATIES: ARTICLE 5

PLEASE MAKE FOLLOWING POINTS TO RAMANIT SOONESTS

CA) WE ARE EXTREMELY GRATEFUL FOR MALAYSIAN SUPPORT FOR CDN POSITION

ON ARTICLE T(2).MALAYSIAN DEL TOGETHER WITH DELS OF OTHER KEY FEDERAL

MOST<4 ©STATES( INCLUDING INDIA, MX1CO, AUSTRALIA IN PARTICULAR) IS BEING

HELPFUL IN EXPLAINING TO OTHER DELS PROBLEMS POSED BY ARTICLE as

DRAFTED (WE ASSUNE MALAYSIAN DEL CAN CONTINUE TO COLLABORATE IN THIS
FASHION). |

CB OUR APPRAISAL OF TACTICAL SITUATION, SHARED BY OUR FRIENDS, 1S THAT

AMENDMENT OF SORT SUGGESTED BY MALAYSIA WOULD ENCOUNTER SAME PROB

LEMS AS AUSTRIAN AMENDMENT LAST YEAR FOR THIS REASON AUSTRIA, WHILE

STRONGLY SUPPORTING CDN POSITION, HAS DECIDED IN CONSULTATION WITH US,

NOI/NOT TO REINTRODUCE THEIR AMENDMENT, CLOSELY RELATED CONSIDERATION

IS THAT CORRIDOR DISCUSSION AND EVEN MORESO PUBLIC INTRODUCTION OF

AMENDMENT WOULD ALMOST CERTAINLY ERODE PRESENT SUPPORT FOR DELETION

OF PARA OF ARTICLE 5, WHILE NOI/NOT INCREASING CHANCES OF SUCCESS

OF AMENDMENT OF SORT ACCEPTABLE TO MAJORITY OF FEDERAL STATES. THUS,

FROM TACTICAL POINT OF VIEW, INTRODUCTION OF AMENDMENT MIGHT, WE FEAR,

CREATE TYPE OF CONFUSED SITUATION .IN WHICH PRESENT UNACCEPTABLE TEXT

WOULD HAVE BEST CHANCES OF SUCCESS.

(C)WE ARE REASONABLY CONFIDENT OF ACHIEVING NECESSARY SIMPLE MAJORITY
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Fu VIENN “APRI6/69 CONFD’NO/NO STANDARD

‘TO EXTEROTT: 285 “IMMED:

LAW“OF TREATIES CONF ERENCE” “ARTICLE'S
FOLLOWING FOR BISSONNETTEC OUSSEA) FROM -WERSHOF

GRATEFUL “FOR: ‘YOUR EARLY COMMENTS: ON DRAFT’ SPEECH ‘OW ARTICLE’ 5 DATED

WHILE WE° WELL. OF COURSE GIVE CONSIDERATION To DESIRABILITY OF MAKING

_ VARTOUS: POINTS CONTAINED ‘IN: DRAFT’ SPEECH FROM POINT: OF VIEW OF IMPACT

SONS OTHER: DELS, VE SHOULD BE’ ‘PARTICULARLLY: INTERESTED IN: “RECEIVING ANY

COMMENTS” ‘YOU MAY HAVE -ON POSSIBE ‘CDN: DOMESTIC. REACTION: TO- THE: “TEX Te

_ WERSHOFT 7"
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DECISION IN FAVOUR OF HOLDING SEPARATE VOTE ON PARA 2, AND WE HAVE

AMPLE VOTES FOR A BLOCKING THIRD ON SUBSEQUENT SUBTANTIVE VOTE. WE

HAVE SUPPORT OF OTHER FEDERAL STATES MENTIONED IN (A) ABOVEC PLUS

"OTHERS, SUCH AS ARGENTINA, BRAZIL, GERMANY, NIGERIA, USA), IN THESE CIRCUM-

STANCES WE HAVE SUGGESTED TO MALAYSIAN DEL HERE THAT THEY KEEP THEIR

AMENDMENT IN THEIR POCKET FOR TIME BEING, ON UNDERSTANDING THAT WE WIL

COLLABORATE ON FORK OF WORDS OF AWENDMENT FOR POSSIBLE USE AS FALL-

BACK POSITION IF DEVELOPMENTS HERE SO WARRANT. WE HOPE THAT RAMANI,

WHOSE ADVICE WE VALUE, WILL BE ABLE. TO CONCUR IN THIS POSITION.

2. FOR YOUR OWN INFO ONLY, WE DO NOT/NOT CONSIDER THAT MALAYSIAN AMEND-

MENT SOLVES PROBLEMS POSED BY PRESENT TEXT, WE WILL BE DISCUSSING THES

“QUESTIONS WITH MALAYSIAN DEL IN DUE COURSE, —

| - WERSH OF
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DELAY Ii ‘TRANSMITTING 70: ‘XOU.

‘OF YOUR L8GAL DIVISION ow KAROH 22).

PLEASE 1 PASS FOLLG: HTN TO STANFORD oF CANADIAN DELEGATION TO Lal oF
7 ‘TREATIES CONFERENCE ¢ SWISS. AMBASSADOR'S" RESPONSE 70 SSEAS REQUEST FOR |

INDICATION OF - s¥ISs Pos TT iow ow ARTICLE 5(2) ROSEIVED APRIL ALe niséRet

Text OF AMBASSADOR'S LarrEr 1s FOLLOWS +

- YOUR ‘TEMPORARY assinge age OFEANA ‘ONPORTUNATELY, PREVENTS. ME FRow CALLING
on YoU ‘PERSOMALLY To Let You. NOW oF MY GOVER ees REACTION To YOUR

REMARKS ON The SIGUEFICA! NO. POR oauADa OF ARTICLE 5(2) OF THE PROPOSED .

FENTION WHICH 1s HOW ‘BEING Discuss SED IN VIENNA, 0

T HAVE BEES: TAFORMED OF ME sUTHORIPIES* FULL “UNDE ERSTAND ING FOR THe
CANADIAN POSTT ION; FOR THE TR PART, TERY HOPE THA TH PROPOSALS PUT

Ls FORWARD BY SWITZERLAND WILL RRIBIVE THE: scrivE support oF THE GANADIAN /

DELEGATION (ae COUNSELLOR HAD ALREADY BEES ASSURED OF THIS ay MR STANFORD |

THE swiss DELEGATION WILL commact TEE: CANADIAN DELRGATION 1 IN Wiest _

REGARDING A. MUTGALLY SATISFACTORY COURSE oF AGTION,

(Rae IRE posse ae
dapR 16-69 | __20-3-1-6 =

| oT PRECEDENCE.
L490 ‘PRIORITY =

REF . YOURTEL 282 APRIL 15 ee

. SUBS LAW OF TREATISS-ARTICLE S-SHETZERLAND

\ __COMPLIMENTARY CLOSE. = HANS We GASSER .
DISTRIBUTION eo , Be

ORIGINATOR/REDACTEUR “DIVISION TELEPHONE ~ APPROVED /AUTORISE
a6... a, gM. D, :Copithorne=
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C REPLY REQUESTED PLEASE BY MON APR21)> <<

LAW OF TREATIES- ARTICLE 5-GENERAL PROBLEMS

CDN DEL HAS BEEN LOBBYING STEADILY. WHILE WE HAVE NOT/NOT YET COV-

ERED ALL THE UNDECIDED OR CONFUSED DELS, AT MOMENT IT SEEMS THAT VOTE

CON WHETHER TO PERMIT SEPARATE VOTE ON PAR) WILL BE CLOSE, BUT WE

HAVE FAIR TO GOOD CHANCE OF MOBILIZING THE REQUIRED SIMPLE MAJORITY.

DETAILED REPORT ON VOTING PROSPECTS WILL BE SENT AT LATER STAGE

2eWHAT IS JUST AS WORRYING AS VOTING POSITION IS POSSIBILITYC EVEN PRO-

BABILITY) THAT EITHER WELL-MEANING FRIENDS OR CLEVER OPPONENTS OR A

PRES IDENTC AGO) WHO WANTS TO BE UNIVERSALLY LOVED MAY COMPLICATE OUR

OPERATIONS EITHERS (1) BY PROPOSING AMENDMENTS TO PARAQ( ALLEGEDLY

DESIGNED IN SPIRIT OF COMPROMISE), ORC2) S8Y PROPOSING WHEN WE REACH

TIME FOR VOTING THAT VOTING BE POSTPONED IN ORDER THAT OPPOSING DELS

MAY BE ENCOURAGED TO WORK OUT COMPROMISE, THERE ARE MANY INDIVIDUALS

HERE WHO MAKE A SPECIALTY OF PROPOSING COMPROMISES IN ORDER TO PRES-

ERVE THE QUOTE SPIRIT OF CONCILIATION UNQUOTE AND PERHAPSCIF.1 Al

NOT/NOT UNFAIR) IN ORDER TO GLORIFY THEMSELVES AS FINDERS OF HAPPY

SOLUTIONS. —

3. AUSTRIA DEL LAST YEAR PROPOSED AMENDMENT TO PARA2 WHICH aS YOU

KNOW CDA VOTED FOR BUT IT WAS DEFEATED 29-35-21. WHEN AUSTRIANS ASKED

US EARLY THIS YEAR aBOUT REVIVING THIS. AMENDMENT WE DISSUADED THEM

BECAUSE WE WERE AND ARE SURE THAT NO/NO AWENDMENT ACCEPTABLE TO CDA

CAN WIN NECESSARY 2/3 MAJORITY IN PLENARY;AND INTRODUCTION AND

oae’d ‘é. ae: j A pas a i
TT me © ete 003981
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PAGE TWO 287 CONFD NO/NO STANDARD

DEFEAT OF SUCH aMENDMENT WOULD CONFUSE AND HURT OUR MAIN OPERATION.

SINCE COMING HERE ONE MEMBER OF MEXICAN DELCWHO ARE OUR SUPPORTERS)

STARTED TO TALK OF aN AENDMENT AND WE HAVECWE THINK) DISSUADED HIM.

NOW MALAYSIAN GOVTCKLMPR TEL 493 APRI@) HAS DRAFTED AN AMENDMENT

(uHICH WE THINK IS A BAD ONE) AND WE SHALL TRY TO DISSUADE THEIR DEL

FROM PROPOSING IT, TANZANIAN DEL HAS SIMILIAR IDEAS, AND WE THINK WE

HAVE TALKED HIN OUT OF IT FOR THE TINE BEING |

A, IF LAST MINUTE PROPOSALS OF THIS KIND SHOULD COME UP WE WAY HAVE TO

TAKE SOME DECISIONS ON THE SPOT. APART FROM AUSTRIAN AMENDMENT WE

WILL. NOI/NOT OF COURSE BEGIN TO DISCUSS SERIOUSLY ANY AMENDMENT WITH

UT FIRST CONSULTING YOU, HOWEVER IN UNLIKELY EVENT THAT USSR SHOULD

SUDDENLY INDICATE WILLINGNE 2$S TO ACCEPT AUSTRIAN AMENDMENT WE THINK

WE SHOULD BE READY TO ACCEPT IT WITHOUT DELAYCMUCH aS WE WOULD

PREFER SIMPLE DELETION). AUSTRIAN AMENDMENT WOULD ADD TO PARA2 WORDS -
erieemmemncararenia

eect an

. QUOTE FOR THE PURPOSE OF CONCLUDING A TREATY THE EXTENT OF SUCH

CAPACITY HAS TO BE CONFIRMED BY An AUTHORITY OF THE FEDERAL UNION

CIF FORCED 10° AND NOYNO TIME TO CONSULT) SUPPORT AUSTRIAN ANEND-
MENT AS WE DID LAST YEAR

5. WE NEED ALSO FOLLOWING AUTHORITY. IF PRESIDENT AGO OR SOME DEL AT

Pest MOMENT PROPOSES DELAY IN VOTING IN ORDER TO PERWIT OPP OSING DELS

TO CONSULT AND SEEK SOLUTION ETC IT WOULD BE TACTICALLY BAD TO REFUSE
TO PARTICIPATE IN SySH AN EXERCISE, GRATEFUL TO RECEIVE AUTHORITY TO

Cre OO ee

PaRTICIPATEC BUT NOT/ NOT OF COURSE TO ACCEPT ANY RESULTING COMPROMISE

. . nar err et pane,eee a3 : tet
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PAGE THREE 287° CONFD NO NO STANDARD .

HOUT CONFIRMATION FROM YOU).TEXT OTHER THAN AUSTRIAN AMENDMENT WITl

6.1 SHALL TALK TO AGO TO TRY TO PERSUADE HIM TO FOREGO PEAC EM AKING

ROLE AND TO LIMIT HIMSELF TO IMPARTIAL ENFORCEMENT OF RU
LES OF

PROCEDURE.

7, BEESLEY AND OTHER MEMBERS OF DEL CONCUR

WERSH OF.
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LAW OF TREATIES CONFERENCE

FT WITH PANAMANIANFTTHE NOTE DATED MAR31 L me {=iNISTww

RELATIONS DURING MY COURTESY CALL. ON HIM MON APRI4. AFTER

GLANCING THROUGH NOTE QUICKLY HE MADE SIGNS OF AGREEING COMPLETELY

WITH OUR STAND AND SUGGESTED CDN DELEGATION VIENNA CONTACT HEAD OF =~

. PAN AM ANI AN DELEGATION, NARCISO GARAY, WHO HAS BEEN LEGAL ADVISER

- PANAMA MINISTRY FOR MANY YEARS. HE SHOULD &E RESPONSIBE TO CUR

ARGUMENTS. MUNRO

- i
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