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U.E. iﬁmﬁz ﬂmmﬁen w_ m of Troatiest i

LEET of. Bipputen e |

&s you will mﬂl £rom previous smemorsnda regueste
ing instructions on the positions to be taken by the Canadian
delegetion to the Vienna Law of Treaties Conference, we have
been Mﬁﬁﬂwly concerned to ensure that effective proce-
dures are agreed to for the compulsory ssttlemont of disputes
by mesns of third party adjudication. Because of the opposi-
tion by the EBastern Eurcopesan and a substantial nusber of
Africans and Asizns to compulsory settlement procedures, it
has mot thus far been possible to achieve the nocessary 2/3
sgrecaent on ‘4 settlement formule. The Afro-Asian group has,
howsver, now proposed & conpromise forsula, and our delega~
tion m m::,;:hona late thia afternoon for imstructions by
LOROPPOW mrniag on the propossl.

The elements of the fmpaml conbine the thres
nzv political fasuns raised the conference,; naselys
the peaceful settlement pmblas; {b) the ﬂ.ght to terainate
nr ‘suspend tresties on the basia of provisions contained in
Part V of the tresty; and () the allesthtes problen; (essenw
tially the Last German question, in the context of the Law of
Treaties conference). In brief, the proposal is as follows:
- {1) provide for compulsory adjudication by the International
Court of Justice disputes concerning the spplication of
Apticles 50 and 61 of the Convention, which together provide
that a treaty is void if th conflicts with peremptory norms
of general isternational law; (2) provides for compulsory
conciliation of disputes arising ocut of the other Part V
provisions, (such as lack of authority to express state con-
sent, error in & treaty, fraud, corruption of & representa-
tive; cohortion of a representative, cohortion of & state by
the thresat or use of force, supsrvening possibility of pere
formance, and fundamental change of circumstances), leaving
ataten, ultimately, in a position to decide their own rights
in the event of failure of conciliating proceedings; (3) the
passage by the Conference of 2 resolution in declaration form
drawing to the attention of the General Assesbly the provision
embodied in the final accession clause of the draft convention
{aslready agreed to) of the possibility of :l.mﬁ.tmg stetes other
than mexbers of the U.¥, and of the specislized sgencies to
acceds to the Law of Treaties Conthim; and (4) the whole of
the provisions of the convention to be applicable to future
treaties but not to have retrow-active ap &catim. {This
element is not stated as part of the peckage, but since a
decision hes already boen reached on this qnesﬁiaan, it is, in
sffect, part of iska pockage, )

!
i
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m weatem group is apperently somewhat divided
on the desirability or otherwise of accepting the package.
Both the U.S. and the U.K., however, are prepared to vete
for the compronmisme and, usm\ing it ia succeasful, to vote
in favour of the ﬂmmtim a8 & whole, instead of ubstahiw
ing on 16, as has been thelr intention (mﬁ Canadats)}, as
they would do if no solution is resched on the zmaaum&f&il
settliement probles, The major concern of the Western group
is that the convention contains a0 wsany new or contontious
provisions whereby & stato could opt out of its tresty
conmitments, it beocones essential for the future stability
of tresty relations (and, heance, international law itself,
whick 15 so such based on sultilatersl treaties) to make
adeguate provision for third party sdjudication of disputes
concerning the termination, suspension or interprotation of
treatics on ﬁza haau af tham new or mtmtﬁm provisions.
The ,pmi 107 ey, and

are muzw X : fery » ; : {
that the pmiﬁew ai' m tmt yill m havs mtmatiw
effect, the U.S5.A. and the UK, hnve concludod that t;my em
live with the Convention s0 long as it provides for :
adindication by the International Court of Justice of o
concorning Articles 50 and 61, and compulsory maiuﬂ:ﬁ.m,
{the results of which sre mot binding on the dispntants) in
the case of disputes arisiag out of other articles of the
convention. It is not yet known whother the mejority of the
Western group will take the same position as the B.S.A. and
the U,K. The French, in particular, have attached considerable
importance Lo the two key provisions in guestion, and it seens
likely that they should sdopt a position similar to that of
the US.Ae m& the U.K.

With respect to the "all states® provision, it
doen not present any specizl difficulty to the Western group.
West Germany, while not prepared to wvote for the proposed
declaration will not oppose it, but will abstain. Presumably
the rest of the Western group will either vote for it like the
U.8, and Y.K., or abstain on it, like the West Germans.

ﬂw Bastern Buropeans evidently consider that the

proposed ¥ T contains little for tm, sod they are
therefore not only mpmd to vote against the package but
are sotively opposing it, and, in the words of Mr. Wershof
"wka@ting to wreck iﬁﬂ Ikﬁ Africans amd Asians sre not

wsly behind the propossl, but evidently a sufficient
nmaf%wmmmmmm it thet it seems likely
to succeed if thoWest agrees to it, (It is of interest that
the proposal has besn put forward by Elias of Nigeris, who is
the chairman of the Committee of ehe’irhﬁle, and by Ehrishna Rao,
the Indisn Legal Adviser).

| seel3
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In my view, the proposed compromise, while by no
means wholly satiefactory, ls one we can live with, the
morese becsuse Che alternative is a Convention with no
conpuleory settlement provisione; with the result that Cansda
and a large number of westorn astates might have to refuse to
ratify or scceds to this important Convention, The gquestion
arises, however, whether the Cauadian delegstion should veote
for the package (ond the convention as & whole, when the
question arises) or sbstain or vote in favour of the package
proposal, and sbstain on the convention 866 a whole on tho
grounda that the peckage is inadequate, I consider that
given tho long and contenticus history of the pesceful settle-
zent problem, the %all states? quostion, and the Part V
provisions, it might be misconstrued if Cansda and other
Wostern statesddtain tho nocessary support of the conference
to the sage of the compremise proposal by supporting (t
and then do not support the convention as & whole, In these
circumstances I consider that we ghould not only support the
package proposal but, sssuming that tithor the U.S. or the
UK+ is prepared to do likewise, veote for the the convention
as & whole (hesaring in mind, of course, that such a vete
does not commdt Canada to rotification of the vonvention if,
on roflection, for any reason we do net consider ratificetion

I am attaching for your sigaature, if you agree a
telegram to our delogation in Vienns isstructing slong the
lines set out above. »

™ camEW®

l ﬂfct
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CONFIDENTIAL

MEMORANDUM FOR THE MINISTER

U.N. Draft Convention on Law of Treaties:
Settlement of Disputes

As you |will recall from previous memoranda request-
ing instructions 'on the positions to be taken by the Canadian
delegation to the Vienna Law of Treaties Conference, we have
been particularly concerned to ensure that effective proce-
dures are agreed|/to for the compulsory settlement of disputes
by means of thlrd party adjudication. Because of the opposi-
tion by the Eastern European and a substantial number of :
Africans and Asians to compulsory settlement procedures, ‘it
has not thus far been possible to achieve the necessary 2/3
agreement on a settlement formula. The Afro-Asian group has,
however, now proﬁosed a compromise formula, and our delega-
tion has telephonal late this afternoon for instructions by
tomorrow morning‘on the proposal.

The elements of the proposal combine the three
or political issues raised by the conference, namely:

3 the peacefullsettlement problem; (b) the right to terminate
or suspend treatles on the basis of provisions contained in
Part V of the treaty; and (c) the all-states problem; (essen-
tially the East German question, in the context of the Law of
Treaties confereﬁce) In brief, the proposal is as follows:
(1) provides for compulsory adJudlcatlon by the International
Court of Justice disputes concerning the application of
Articles 50 and 61 of the Convention, which together prov1de
that a treaty is!void if it conflicts with peremptory norms
of general international law; (2) provides for compulsory
conciliation of dlsputes arising out of the other Part V
provisions, (such as lack of authority to express state con-
sent, error in altreaty, fraud, corruption of a representa-
tive, co..ercion of a representative, co, ercion of a state by
the threat or use of force, supervenin ossibility of per-
formance, and fundamental change of circumstances), leaving
states, ultimately, in a position to decide their own rights
in the event of fallure of conciliation proceedlngs, (3) the
passage by the Conference of a resolution in declaration form
drawing to the attentlon of the General Assembly the provision
embodied in the flnal accession clause of the draft convention
(already agreed to) of the possibility of inviting states other
than members of the U.N. and of the specialized agencies to
accede to the Law of Treaties Convention; and (4) the whole of
the provisions of the convention to be applicable to future
treaties but not! to have retro-active application. (This
element is not stated as part of the package, but since a
decision has already been reached on this question, it is, in
effect, part of the package.)

X0 5], @/QOM‘VL vel/2
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In my Wiew, the proposed compromise, while by no
means wholly satlsfactory, is one we can live with, the
moreso because the alternative is a Convention w1th no
compulsory settlement provisions, with the result that Canada
and a large number of western states might have to refuse to
ratlfy or accede to this important Convention. The question
arises, however, whether the Canadian delegation should vote
for the package (and the convention as a whole, when the
question arises) or abstain or vote in favour of the package
proposal, and absFaln on the convention as a whole on the
grounds that the package is inadequate. I consider that

given the long and contentious history.of the peaceful settle-
ment problem, the1"a11 states™ question, and the Part V
provisions, it might be misconstrued if Canada and other
Western states dbtiain the necessary support of the conference
to the passage of the compromise proposal by supporting it

and then do not support the convention as a whole. In these
circumstances I con51der that we should not only support the
package proposal but, assuming that éeither the U.S. or the
U.K. is prepared to do likewise, vote for the the convention
as a whole (bearlng in mind, of course, that such a vote

does not commit Chnada to ratlflcatlon of the convention if,
on reflectlon, for any reason we do not consider ratlflcatlon
desirable.)

I am attaching for your signature, if you agree a
telegram to our delegation in Viemnna instructing along the
lines set out aboye.

i
1

2 |

M.C .
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12-16 | )

PLENARY HELD TEN HTESCI1STH TO 28T INCL) THIS waEK,CON_IJERING ARTS

ASC AID RELATED DECLARATION AND RESLN) TO 75, ART 2 AND REVISED DRAFTING
. CTTEECDC)VERSIONS OF ARTS 31 A0 32,

ART 4SCCOERCION OF £ STATE) AND RELATED DECLARATION AUD RESLY: OURTEL
412 HAY14 CONTAINS DETAILED ACCOUNT OF PLENARY COMSIDERATION OF ART
49 AND RELATED ¥ATERIAL.FOR SAKE OF CO"PL.i:v '9S OF THESE SUAMARIES,
WS REPEAT FOLLOWING VOTING RESULTS. TEXT OF BAT 49 1.4 COuF.3S/13/ ADD.
16 WAS BDOPTED ON ROLL CALL VOTE 98(CDA, Us4, FRAKCEI-3-5CUn). DECLLRAT-
ION RECOMMENDED 3y CTTZZ OF #AOLECC) IN REPPORTELRS A EF0RTC &/ CONF.
39/ Cu1/ L 378/ REV. 1/VOL II AT P254) #45 ADOPTZD zzg<03A,U5A,uh>-w¥4<
FRANCE). AFGHAN RESLN I A/CONF.33/L.32/ REV.1, ¥1TH PARAL OnalLY Al-
EJDED AS INDICATED IN QURTEL 412, #AS ADQPTEE'99<UQA,UK>—¢-4<CDA,FRA-
NCE). CDA HADE STATEMENT INVZKPLANATIO&_GF VOTE £S INDICATED IN OUR- .
TEL 412. | - |

ART 5G( JUS COGENS) TEXT IN A /cokh 59/13/ ADD. 12 “Ab ADOPTED SICuDA,
US A -8 (FRANCE) =1 2C UKD . |

* ART 51CTERMINATION BY'CéNSENT;TEXT IN & CONF.33/13/ADD.11 WAS ADOP-
TED 105-0-0. | o

ART 52CREDUCTION IN NUMBER OF PARTIES)TZXT IN A/CONF.35/13/ADD.11
¥AS ADOPTED 185-5-8. |
e o2
6. 2oy | T v | : 003761
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VAET 53CDENUNCTATION OF TREATIES WITH NO/ RO DWNUNClﬁTiON PROVISION)

IRAN AMENDMENT TO PARAL(B)IN & CONF.35/L.35 FAlLEU (ul 23(”DA,

~r}

@]

USA, UK, FRANCE)-43)TO OBTAIN NEZCASSARY TWO THIRDS DQIlY AUS TRALIA&-

rr!
L)
o)
()
(89
<,
C‘"
U
F
v,

OR SSPARATE VOTT ON PARA 1(3)WAS J3JECT

"y

EQUEST

:U

WITHDRAY N TEXT OF ART IN & CONF.35/134DDu 11 w£S A§OFTED 95(CD%1&3&
UK) -3 -6C FRANCED. .

ART 54(SUSPENSION 2Y COUSINT)HUNCARIAN AMI4D: 'ZHT A/CONF.39/L.33
DESIENED TO SRING ART 54 INTO AARYONY WITH ART 51 a5 ADOPTZD §6(CDA

USH, FRANCE) ~4(UKLAWOATEAT OF ART Id Q/COur.v$/12/rQu.ll AS TAUs ARz~

T
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ATIES 03LY)T2AT In L/CONF. 357
13/ ADD. 11 WAS ADOPTED 142--0. |

ART 56C TERMINATION OR SUSPENSTON INPLIED FRO: LATER TREATY) TEXT IN -
&/ CONF.35/13/ ADD. 11 WAS GDOPTED 184-5-3.

ART 57CTZIRUINATION OR SUSPENSION AS A'CONSEQUENCE OF BREACHIUK.

]
L3

SOENDYENT T8 & CONF.39/ L. 29 WAS VOTED JPOR IN THREE PA“TS;PROPOSAL.I&‘.!
PARAI OF AMENDWENT,TO ADD TO PARA 2( ) OF ART FORNULA QUOTZ IN: wHOLE
OR:iN PART UNQUOTE WAS ADOPTED 56(CDA, USA, UK, FRANCE) -3-33, PROPOSAL IN :
PARS 1 OF AMENDNENT TO ADD TO PARA 2C A)FORULA CUOTE INVOKZ THE “BREACH
AS A GROUND UNQUOTE FAILED_42(CDA,UK,F% NCE)-24(USA)-32 TO OBTAIR

- NECESSARY ¥AJORITY.PARA 2 OF UK F"EW§~ENT,¥HICH AFFECTS PARA 2(C) -

T ,
iyl
=
(]
ay
N~
i
—

T-344PRINC

)
-t
U
—
7]
bt
23
93]
=,
tt
[#p]
n

OF ART, WAS ADOPTED 45( uDﬁ Ushy UK
AHFVD&EPT»IN ﬁ/C NFe39/ L. 31 Wag ADDPTE?'E7(LJ Ly US Ay UK, PHQJ@&) 4-9.

ART 57 A8 THUS AMENDED WAS ADOPTZD 33(CDA, ol FRAxC2) -2 =T(UA AN D
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PAGE THREE 439 NO/NO STANDARD
REFERRED E2ACK TO DC

4RT rr(QU? IRVENING T?PU“CI3ILITY)TEXT It p/CONF.39/13/ ADD.11 WAS
ADOPTED 98 G=7.
ART 59(FUNDAMENTAL CHANGE'QF'CI?CU@STﬁ”C:C)TZKT-IN 8/ CONF.3%/13/

ApD.l2-ﬂAa \DOPTED 93( CDA, USA, FrACI)-3-9C v

w
=]

ZVE

[‘rﬁ

ART SZCSEVERENCE OF DIPLO OR COd8JLAK RALATIONS) TEAT 14 & C0uR.39/
13/ ADD. 12 WAS ADOPTED 183-§-B. |

BRTS1CNZW RULE OF JUS COGENSICHILEAN AUENDNENT I &/ CONF 35/ La34s
CORR.1 A3 WITHDRAWN.ON ROLL CALL VOTE TEAT I8 & COF.33/13/ADD.12
WAS;AQOPTED 84CCDA, USM -8 -16C UKD, |

TLENENT OF DISPUTES)DETAILED REPOR

-3
[

=}

AR 2 AND 62 ZIS(SE On CONSID-

T
(ERATION OF THESE ARTICLES APPEARS. IN OURTEL 423 LLAY1S. TEXT OF ART 62

,Ts

-1
oy
N
s
]
[9)}

'APPEARING IN.A/PGNF.ZS/lz/QWD.15 Was ADOPTED 106-2-2. AR

e ——————————— T r——

v“AILVD 62-37-12 T OBTAIN NECESS ﬁRY MAJOEITY._

ART 65(InaTRU%ENTS‘D CLARTVC I)VA‘I PITY, ETCOVZRSION OF ART 63

-

. APPEARING IN

|
s}
oy

AMENDAENT & CONF. 39/1.35 UAS ADOPTED 68(CDA-1-29
(US4, UK, FRANCE). -
ART 64CREVOCATION OF ROTIFICATIONS) TEXT 1N &/ CONF.39/13 ADD.13 ¥AS

' ADOPTED $4-2-8(CDAa, USE, UA,F\AWCE).

ART S5CCOYSIQUENCES OF INVALIDITY) TEXT IN &/ COnF.35/13/£DD.14 25
ADOPTED 95-1-1, )

- ART 66(CONSEQUENCES OF TEfLINATTON)T EXT IN A/CONF.33/13/ADD. 14 WAS

ART 67(CONSEQUENCES OF INVALIDITY-JUS COGENS) TEXT I B/ CONF. 39/13/
ADD. 14 ¥AS ADOPTED 87 (CDA,US&) (FRANCE)-IZ(GK).=

eeed A S S 003763
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w

ART 65 (CONSEQUENCES OF SUSPENSION TIXT 1N &/ COMF.3 315/ pDD. 14 148
KDOPTED 162-1-1. | | | R

ART 69CSTATE SUCCESSION,STATE RESPOi SIBILLTY HOSTILITIES) TEAT I °
M CONF.39/13/ ADD. 14, WAS. ADOPTED 10253 |

ART 69 BfS (DIPLO-ANS_CONSULAR.RELATiOPS EXT It &/ COHF.39/13/
ADD.14 WAS ADOPTED 58(CDA, USA, Uk, FRENCED. -2-12. o |

(ART 75( AGRESSOR ST4 TE) TEXT IN & CONF.39/13/ADD.14 WAS ALOPTED 18-

?}—4.

*]

ART 71(DEPOSITARIES) TEXT IN A/ CONF 50/11/AWJ.19 JAS ADOPTED 195-6-0
GRT 72(FUNGTIONS OF b?PQszTARiEsﬁféxr IN4Q/COMF.59/13/A¥D,15,QAS ADO-
PTED 99'2 ”:'F 1M ADE. 2RIEF EXELANATIQN'QF VOTE REFERING TO QUESTI ON
PUT BY CDN DEL 2T 71IH MTE OF'CNCOFFICIAL.RﬁéORD1QF FIRST SESSION,; 
o 468, PARA 26), TO REPLY GIVEN BY EXPERTYéOhSULTAMTtSIR HUMPHREY GAL-
DOCK) AT 78 TH MTG (OFFICIAL Rzﬁoébs,P 457;?ﬁéA 555 AND TO STAfEMEﬁT

BY REP OF UN SECG EN(STA'\(RQPDSLOS >-AT 83RD NTG(OFFICIAL RECORD, PP 452-3

a3 -

A

=

KS55-56) 45 BASIS UPOY UAICH WS SUPPORTED ART 72.
ART 73CHOTIFICATIO ‘s,Aws COMYUNICATIONS) TEXT IN &/ CONF.39/13/ ADD.15
YAS ADOQTﬁD'lza-Q-ﬁ | | T | |
ART TACCORRECTION OF ERRORS) TEXT 18 ﬁ/CuNr.ug/lz/pﬂD.zo.W4é_-aqéTl“
ED 195 -6-2. - | e e »“
ART 75C REGISTRATION AND PUBLICATION) TEXT im_é/coms;3§/13/AD%,15v
uas AEOrTnJ 185-0-6. .i« ) 7?_‘ - L o fﬁ;;'y f'
ART ?(US& OF LE?NQ)OURTEL 374, MAYS Rg; ERS. SELGIAN AMENDEENT
I/ CONF. 35/ L€, Y4ICH HAD BEEN Rh”i RRED TO DC WITHOUT VOTE,W“S NOT/VOTﬁY

C 003764'
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.PAGE FIVE 439 NO/HO STAVDARD . | |

AQORTED.BY D . TEXT I8 & CONF.39/13 WAS ADOPTZO $4-5-3. |
RICONSIDEZRATION OF ARTS REFIRRED 3Y PLixéRY T0 DC: TEATS OF ARTS 31

AMD_32<OURTEL 438 KAYIZ.REFERS)APPEARING I &/ COHF.39/17 WERE AD;': "

OPTED WITHOUT VOTE, - o
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T0 EXTEROTT 431 IMMED

\_——————‘_‘_ /

REF OURTEL 429 MAY16

LAW OF TREATIES~-PART V AND QUESTION OF VOTING APPROVAL OF CONVENTION

AS A WHOLE

(FOR ACTION IN LEGAL DIV TODAY,MON) -
ALTHOUGH SONE COMPROWISE SOLUTIONS TO DISPUTES SETTLEMENT PROBLEM

ARE BEING DISCUSSED IT IS LIKELY THAT NOTHING WILL EWERGE WE VILL
THEN BE FACED EITHER TOMORROW OR WED LATEST WITH VOTE OV APPROVAL OF
CONVENTION AS A WHOLE |

2. ASSUMING NO/NO ACCEPTABLE COMPROMISE, UK DEL HAS ASKED LDN FOR AUT-
HORITY EITHER TO ABSTAIN OR POSSIBLY VOTE AGAINST CONVENTION AS WHOLE
USA DEL THINKS IT WILL ABSTAIN. OTHER WEO DELS ARE LIKELY TO SPLIT ON
THIS BUT WE WILL NOT/NOT KNOW FOR A WHILE KEARNEYCUSA SAYS SOME UN-
IDENTIFIED WEO DELS ARE EVEN TALKING OF TRYING TO DEFEAT ADOPTION

OF CONVENTION S A WHOLE BY GATHERING A BLOCKING THIRD OF NEGATIVE
VOTES. I THINK THIS WOULD BE VERY FOOLISH AND KEARNEY DOES NOT/ NOT |
FAVOUR IT, ‘

3. IN VIEV OF CDN STATEMENT LAST.YEAR AND THIS SESSION THAT PART V
NOT/ NOT SATISFACTORY WITHOUT THIRD- PARTY SETTLEMENT CLAUSEC AND AssUN-
ING NO/NO ACCEPTABLE COMPROWISE EMERGES)WE RECOUNEND CDA ABSTAIN ON
THIS VOTE AND EXPLAIN BRIEFLYC INDICATING INTER ALIA THAT ABSTENTION

IS WITHOUT PREJUDICE TO LATER CDN GOVT DECISION ON WHETHER TO SIGN

e e

EONVENTION).IF VOTE COMES BEFORE YOUR REPLY RECEIVED VE WILL ACT

..02

003766
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PAGE TWO 431 CONFD NO/NO STANDARD
ACCORDINGLY IF AT LEAST ySA AND UK ABSTAINC OR VOTE AGAINST).

4 WE PLAN TO SIGN FINAL ACT WHICH IS MERELY THE FORMAL RECORD OF WHAT
CONFERENCE DECIDED,

WERSHOF
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CONFIDENTIAL

FM DELHI MAY16/69 NO/NO STD

10 rr VIENN(%QBERTSON)IGGd PRIORITY DE LDN

INFO EXTER(BESSLEY)PRIORITY .
LAW OF TREATIES CONFERENCE: XKRISHNA RAOS RELATIVE GOPAL APPLIED

~IN NORMAL WAY FCR IMMIG VISA LAST YEAR AND FAILED TO MEET NECESf
SARY CRITERYA. KRISHNA RAO THEN RAISED SUBJ WITH US AND WE CHECKED
WITH OUR IMMIG OFFICE AND INFORMED RAO OF POSITION.(WE MIGHT
MENTiON THAT RAO ORIGINALLY TOLD US THAT GOPAL HAD NEVER AN ANSWER
TO HIS APPLICATION WHICH WAS UNTRUE). RAO RAISED POSSIBILITY OF
GOPAL GOING TO UNIVERSITY IN CDA AND WE THEREFORE PROVIDED GOPAL.
WITH INFO ABOUT CDN UNIVERSITIES.GOPAL TOLD US RECENTLY THAT HE _
HAD APPLIED FOR ENTRY INTO CALGARv UNIVERSITY.IF HE OBTAINS ENTRY

pR——

AND CAN MEET FINANCIAL REQUIREMENTS, WHICH HE SAYS HE CAN, HE CAN
OBTAIN STUDENT VISA BUT THIS WILL NOT/NOT PERMIT HIN TO REMAIN
IN CDA AS IMMIG. GOPAL ALSO RAISED RECENTLY POSSIBILITY OF HIS
IMMIG APPLICATION BEING. RECONSIDERED ON BASIS OF LETS FROM DN
FIRMS INDICATING THAT THEY MIGHT EMPLOY HIM IF HE SOUGHT JOB
AFTER ARRIVAL IN CDA.
2.WE APPRECIATE RAOS INPORTANCE AT CONFERENCE Bui WE VERE SOME-
WHAT SURPRISED WHEN. HE BROADLY HINTED TO US BEFORE CONFERENCE THAT
WE SHOULD OPEN INMIG DOORS TO KIS RELATIVE BECAUSE INDIANS
// VERECFOR REASONS UNCONNECTED WITH GOPAL)GOING TO VOTE AS VE WISHED
// ON ARTICLES(2)AS THEY HAD PROMISED TO DO LONG BEF ORE.WE ARE
TAKING ALL THE APPROPRIATE STEPS TO SEE THAT RAOS NEPHEW GETS
FULL INFO AND FAIR CHANCE TO GET TO CDA. NATURALLY WE CANNOT/NOT
DO MORE THAN THAT.
ces?
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3.WE SUGGEST THAT YOU TELL KRISHNA RAG THAT GOPAL HAS BEEN IN
TOUCH WITH US AGAIN AND THAT HIS APPLICATION FOR STUDENT VISA
WILL BE GIVEN PROMPT ATTENTION AS SOON AS RECEIVED, YOU COULD ADD
THAT VE RECENTLY ASKED HIM TO CONTACT SENIOR IMMIG ATTACHE ABOUT
POSSIBILITY OF EMIGRANT VISA BEING RECONSIDERED.SINCE HE HAD
FAILED TO DO SO WE SPOXKE TO GOPAL AGAIN TODAY AND SENIOR IMMIG
ATTACHE HAS JUST SEEN HIM, AFTER EXAM LETS FROM POSSIBLE EMPLOY ERS
Immie ATTACHE FOUND NOTHING TO JUSTIFY REVIEWING EARLIER DECISION.
YOU MAY TELL KRISHNA RAO THIS AND EMPHASIZE THAT WE HAVE GIVEN
AND ARE GIVING HIS RELATIVE FULL CONSIDERATION AND FAIR TREATNENT
IN ACCORDANCE WITH. OUR own IMM1G REGS.
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FM VIENN MAY16/69 NO’NOW
TO EXTEROTT 429 TMMED \ W
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LAY OF TREATIES-SETTLEMEf DISPUTh.S UNDER PART v
CONSULTATIONS SEEKING GENERAL ACCEPTABLE COMPROMISE HAVING FAILED,

DEBATE IN PLENARY ON ARTS 62 AND 62 BIS BEGAN MAYI5. ARTE2 WAS ADOPTED
186(CDA) -B-2 AFTER MANY WESTERN DELS MADE CLEAR THAT FAVOURABLE VOTE
wps CONDITIONAL ON WHAT WOULD HAPPEN TO 62 BIS. LENGTHY AND AT TINES
ANGRY DEBATE ON 62 BIS ENSUED BUT WAS NOT/NOT COMPLETED. OVERNIGHT |
ONE OF MANY COMPROMISE IDEAS WAS REVIVED BY STAVROPOULOS AND WAS CON- - *
SIDERED BY REGIONAL GROUPS FRI MORNING IT WAS THAT FOLLOVING PARA

BE ADDED TO 62 BIS QUOTE A PARTY TO THIS CONVENTION MAY MAKE A RESER-

‘VATION TO THIS ARTICLE BUT SUCH A PARTY SHALL NOT/NOT BE ENTITLED TO

INVOKE THE PROVISIONS OF PART V OF THIS CONVENTION AGAINST A PARTY
THAT HAS NOT/ NO’I’ MADE SUCH A: RESERVATION UNLESS THEY HAVE OTHERWISE
EXPRESSLY PRQ\IIDE‘D IN A SUBSE‘QUENT TREATY UNQUOTE MOST ‘BUT NOT/NOT
ALL WEO WERE WILLING TO ACCEPT THIS( WiTH VARYING DEGREES OF RELUCT=

'ANCH), HOWEVER AFRO—ASIAN GROUP SPLIT AND ACCORDINGLY THIS COMPROMISE '

WAS NOT/ NOT PyT FORWARD IN PLENARY. |
2. DEBATE RESUMED IN PLENARY LATER FRI MORNING ART 62 BIS INCLUDING
ITS ANNEX WAS PyT TO ROLL-CALL VOTE AND FAILED TO GET NECESSARY
TWO- THIRDS MAJORITY. VOTE WAS 62-37-18,

3. AT TIME OF WRITING THIS NOON FRI WE DO NOV/NOT KNOW WHETHER ANY
NEW ATTEMPTS TO ACHIEVE GENERALLY ACCEPTABLE SETTLEMENT PROCEDURE
cer2 .

‘ v 003771
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WILL BE MADE. IF NOV/NOT NEXT QUESTION FOR WEO WILL BE HOW TO VOTE
BEGINNING OF NEXT WEEK ON CONVENTION AS A WHOLE. WE WILL CONSULT YOU

URGENTLY aS SOON AS WE KNOW VIEWS OF OUR PRINCIPAL FRIENDS,
- | WERSHOF
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Fit VIENN MAY15/69 NO/NO STANDARD
TC TT EXTEROTT 416 PRICRITY DE PARIS
INFO TT DELHI DE LDN
LAY OF TREAT IES CONFERENCE:REQUEST FOR FAVOUR FROM KRISHNA RAC
FOLLOWING FOR BEESLEY FROY ROBERTSON
APPARENTLY KRISHNA RAOCINDIA)APPROACHED YOU BEFORE YOUR RETURN OTT
TO ASK FOR ASSISTANCE FRGM CDN HIGHCOMM IN DELHI CONCERNING WISH OF
A RELAT IVE(MR AV GOPAL)TO GO TO CDA AND BEESLEY HAD AGREED TO BRING
MATTER TO ATTN OF REESE OR GEORGE IN DELHI,
~ 2,RA0 APPROACHED US AGAIN MAY14 TO ASK WHETHER IT HAD BEEN POSSIBLE
TG DO ANYTHING IN THIS REGARD,
3, GIVEN INPORTANCE RAOS ROLE AT CONFERENCECAND POSSIBILITY OF HIS
GOING ON ILC IN FUTUREJIAND HIS HELP TO CDA AT CONFERENCE,GRATEFUL
FOR ANY INFO WE CAN PASS ON TO HIM SOONEST., '
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CONF ENCE SCHEDULED TO END UNLEZS

DLVELOPMENTS.

STANFORD HAD MADE EARLIEST FEHS%Bﬁ' c0 KING LEAVING SUn MNAYZ5 ANp
SHOULD BZ AT HIS DESK MON MORNING.

WERSHOF .
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VU D'OTTAWA

®Dscision de TONU
sur le droit des traités

psr Amédée: GAUDREAULT

OTTAWA — Un évéﬁement d’une trés grande portée interna- -

tionaic (particuli¢érement pour le Canada dont le “cas”, dd aux
attentions'du général de Gaulle, a d’ailleurs joué un réle prépon-
dérant dans un net revirement .de l'opinion mondiale) ,s'est

produit a Vienne le 28 avril dernier,. jour méme' o, -lancién

président de la France quittait son,poste incidemment:. -

w0 6. jourdd; “dans la capitale alitrichienne, au sein de la
‘commission du droit international de 'ONU qui se penche depuis
des années, des décennies méme, sur la question de la conclusion
des traités, on a éliminé, par un.vote de 66 contre 28 et 13
- abstentions, -dtin“projet,
‘ment"portant’ sy icliire des

—

ités”,

L’article 5 disait ceci:

ette gapacité est”admise par

'éapacxte de conclure des trajtés si-c B
dan's les limitesuindiquées dans la dite

la constitution fédéralevet:
, constitution.

o

LT Pourtdnt, cé paragraphe 2 avait été endossé Yan dernier a
deux- reprises par le méme organisme international, -80it par des
votes de 45 contre 38 et 10 abstentiol
abstentions, ) ’ )

Mais entre-temps, était survenu & “Paris Vincident de la
signature -d’'un document dont on. ne sait trop -s'il s’agit d'un
accord ou d'un trdité avec le Québec pour: l'utilisation’ (ou peut-
_étre .. I'étude pouvant mener a lutifiation, puisques MM.. Ber-
trand et Dozois ont soute‘nu gqu'aucune dépense n’avait été. autori-
sée) de satellites. En outre, un grand nombre de pays-étaient
sous l'impression qu'a part.le fameux cri ”séparatiste” du ‘général
‘de Gaulle en juillet 1967 2 Montréal; le iprésident francais §'était
teniu-a 1'écart des affaires canadiennes: et maints diplomates n'ont’
que tout récemment appris comment. le gouvernement de Gaulle
a pu manjpuler, depuis deux ans, certaines ficelles pour créer les
ennuis que l'on ‘sait au gouvernement canadien lors de la -confé-
rence des ministres de VEducation de la francophonie tenue 2
Libreville, au Gabon, Van dernier, et: plus: récemment a Ia
conférence de Niamey, au Niger.. Pour que des ”invitations”
soient .adressées directement au- Québec dans ces .deux cas, il
fallut, en somme, que de létranger (de Niamey set - Libreville,
mais €n réalité de I'Elysée, grice surtout aux ibons soins'de MM.
de Gaulle, maintenant parti, Foccart, homme ... d'oeuvres déja
limogé par M. Poher, Rossillon, Dorin, Desfosses et compagtiie,
sans oublier:les exécutants officiels dévoués, Debré, de Lipkosky
et de Murville) on interprétaf la constitution canadienne. Ce
qu'on essaya de faire aussi quand on tendit“la plume, & Paris, 2

M. Jean-Guy Cardinal. . .. . .

- Car c’est 14 qUest le hic. Si on lit bien le paragraphe 2 de
Tarticle 5 du projet soumis 2 la Commission.du Droit Internatio-
“nal sur la question des traités’4; Vienne, .on constate que ce texte
ne.dit pas spécifiquement qui, lorsque ceci n’est pas indiqué dans
une constitution, - peut décider si un Etat membre d'une union
. fédérale peut conclure un traité avec un ‘pays étranger. Pareil"
. texte peut donc eéntrainer le yisque “'grave et inadmissible”, ont
. affirmé plusieurs pays,.de voir une capitale étrangére interpréter
_la constitution d'une gnion fédérale.: " 01 s el T

.

En’ somme, Cest ce qui a 6té tenté par la France avec le
- Québec, ce qu'Ottawa a refusé d’accepter; faisant méme parvenif.
.- une note de “regrets” au gouvérnément d¢’ Paris T

“
1

) A Vienne, le mois dernier, les seuls pays qui ont épousé la
© thése de Paris ont été ses anciennes. colonies “libres” (pas
. toutes, certaines ont osé s’abstenir- de voter), notamment le
" Gabon, la Cote-d’Ivoire (forcée de refuser du blé canadien gratuit
il n'y 'a pas si longtemps), de méme que les pays arabes, ce qui
n’est pas... un mystere, dirait-on 2 Tel-Aviv." Les pays communis-
tes étaient aussi de la méme ... fournée-mais pour une raison qui-
.ést du plus haut comique: Moscou voulait épauler ld présence de
deux “Etats” de 'URSS, I'Ukraine et la' Biélorussie, aux Nations-
. Unies A titre d’Etats indépendants. On- sait cependant' cé que
pareille indépendance vaut en pratique au sein d'une fédération:
‘du genre de FURSS quand un pays voisin et ”allié” comme la
Tchécoslovaquie ri'est méme pas capable de modifier sa formule
économique sans se faire amicalement envahir.. 8i les Ukrainiens
apprehnent un jour qu‘ils ont le droit de conclure seuls.des traités,
¢a va surement leur faire un velours: historique sur l'épine

o

dorsale. EET : .

" dogis.

voir 1a:

s, puis 46 con'f'l;'e‘;»»,,’iy,‘) et §

- Bolivie, Brésil, Birmanie, Cameroun,

. Liechtenstein, Luxembourg,
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{hese francaise (du moins ce:l.ls'.q:‘uv?;fgslzﬁ
ril) et celle de Moscou, on .as:;sésgdle:; - mox;ad'c:
-assemblement de toutes les grandes unions fédéra I alie,
]Iisis-Unis Grande-Bretagne, Inde, Canada, Mexique, A s
Su?sse Br'ésil,‘ Allemagne Fédeérale, etc., -t}ens, pourquoi
dormez" au complet cet éloquent ahgne:ment.._ e s
inti uxieme paragraphe de larticle 2
mamtl:nBSlugane, Biéloru.?ssie, Afrique Centrale, (,u:
, France, Gabon, Hongrie, Indo
dagascar, Monaco, Mon-
Turquie, Ukraine,

Contre la
jusquau 28 av

Pour le i
Afghanistan, Algert _
ba% Tchécoslovaquie, Equat-eur,'.
nésie, Iraq, Cote-d'Ivoire, Kuwait, Ma agas
gdli‘e,’ Maroc, Népal, Pologne, Roumanie, yr:'e,
URSS, République ‘Arabe Unie et Yougoslavie.
| » stralie, Barbade, Belgique,
Canada, Ceylan, Chili, Chi-
Rica, Chypre, Danemark,
blique Fédé-

Contre, Argentine, Autriche, Au

‘Colombie, Congo, Costa Rica,
minicaine, E! Salvador, Ethiopie, Répu
Ghana, Grece, Guatemala, ‘Guinée, Honduras,
’ Italie, Jamaique, Japon, Libéria,
Malaysia, Malte, Maux;ta;{r;x:, M%X;-

) .Nigeri 2ge, Pakistan, Pa-

 Hollande, Nouvelle-Zélande, Nigeria, Norvi I

gggaa; Pérou,. Philippines, Portugal, Corée, Vietnam, San Marino,

ne (Formose),
République Do
rale Allemande, G
Inde, Iran, Irlande, Israél,

"Sirigapour,  Afriqué-du-Sud, Espagne, ‘Sudde, Suisse, Trinidad et
Tobago, Grande-Bretagne, Etats-Unis, Uruguay, Venezuela et
Zambie. . .

Pareil vote constitue donc tin désaveu d’une interprétation du
droit- international que tentait de mousser la France, ceci par !a
-quasi-totalité . des -pays du monde . libre et. d'aillcurs, on se
demande ‘si de Gaulle parti, la France voudra continuer son petit
Jeu. . - . . o :
~ Ceci démontre également que la diplomatie canadienne a su.
éveiller {'opinion mondiale et bien plaider une cause -qui n’intéres-
sait que peu de pays il y a un an encore, comme par exemple la
Suisse, qui a soudain saisi toutes les implications de la situation.-

i+ Le récént vote de Vienne né cau'éé aucun p.réj-udice. 3 des
Etats membres d'unions fédérales qui auraient déja, en vertu de
‘constitutions existantes ou encdre de “traités parapluies” comme

- 'Ottawa eni a déja conclu un avec Paris il y a quelques années

‘dans les domaines de.la. culture et de l'éducation, la permission
‘de- sigper -certaines ententes: Incidemmént, a [Viéfine Fhom-
bretx pays -ayant 1 ysteime fedéral ont appris Texistence de
l'acéord-cadre signé par Paris” et Ottawa il y a trois ans et se
proposent ‘de recoiirir’4 “un tel mécanisme si loccasion s’en
présente, -chez eux. Parmi les pays -qui s‘opposaient le plus au
maintien de 2e paragraphe de l'article 5 se trouvaient des nou-
velles unions fédérales qui redoutaient que I'on essaie, en re-
courant_a des trucs du genre de ceux du général de’ Gaulle,
de diviser et méme dedétruire un jour leurs fédérations. |

Dans les discours qui ont précédé le vote, 'on s'en est tenu, &
'Vienne, a discuter strictement les points de droit international en
cause, le Canada s’abstenant par exemple de donner des exem-
ples précis d’interprétation’ “étrangdre” d’une-constitution et n’al-
lant pas plus loin que de dire: ga peut arriver. Le chef” de la
délégation italienne, sans vouloir faire de 'humour. a-t-on assuré,
a noté que le seul (autre, sans dou\t'e._..) précédent historique
d’intervention connu remontait 4 quelque 400 ans, alors gu'une
principauté italienne avait voulu signer un traité avec la France.

Le Canada, pour sa part, ne s'est pas opposé, 2 Vienfe, au
paragraphe 1 de l'article 5, signalant qu'il a déji dé}'nont}jé, au
moyen d’accords-cadres, qu’il est prét a permettre la signature d‘e
certaines ententes entre ses provinces et d'autres pays, mais
Ottawa a qualifié le paragraphe 2 de “dangéreusement incom-
plet”, surtout pour un pays comme le ndtre ol “une ‘bonnetpartlﬁ
de la cohstitution n'est pas-écrite” et ol il y a un “danger réel
que tel paragraphe ”“méne, 2 la pratique totalement ihacceptable
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d’'un pays:étranger. essayant de s’arroger-le- droit d’interpréter’

notre constitution”, un “document qui.ne peut s'interpréter qu'a
Uintérieur du pays concerné”. Les pays qui ont fa\(onsé le
maintien du ‘paragraphe 2 ont’ commodément "oublié”: ¢cet a’x,rgu-
ment de Vintérprétation ‘d’'une constitution par des “étrangers”.
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L’Austrdlie (comme ie Canada):a indiqué que le texte proposé
ne disait pas’qui devrait‘étre teru responsable dé toute vidlation
d'un traité (UEtat.ou Vunion fédérale) ou a qui on Pourrait se
plaindre en cas de litige. (Entre nous, supposons que M."Cardinal
ait signé un vrai traité 4 Paris et qu'un jour; la France réclame
vainement quelques dizaines de millions .de dollars pour ujy

programme de satellites, ou - devrait-on s’adresser, . en . dernier

ressort?). Pour [!Inde, un merbre d'une union fédérale peut
signer .des traités, mais sous la responsabilité fédérale -car il
s'agit d'une “question qui reiéve- uniquement des lois internes de
chaque fédération”: I serait donc “peu sage de codifier aussi
prématurément (qu’onvéut le fairé avec le-paragraphe 2) le droit

international avec un texté qui peut permettre a un tiers’ pays.

- d'inteérpréter la’ constitution d’uné upion tédéral‘e.'ce qui pourrait
ouvrir l-gvoie a des: interventions trés. graves”. L'Uruguay: "Il est

impensable*pour un pays de laisser -a.un’ autre le droit- d'interpré- -

ter sa constitution.”

" Les ,ﬁ.ﬁa;s-Unis on't,abon"dé dans le . méme sens, affirmant

qu'on n’'a.”’apporté aucun argument de valeur indiquant que le
paragraphe 2 évitera des difficultés, mais -qu'au “'contraire on a
démoritré queé - cet article pourrait-en créer & plusieurs pays dans
sa forme actuelle” quand des tiers pays voudront interpréter une
constitution, -qui - “est un document. interne dont I'interprétation

doit, tomber- exclusiverient ‘sous la juridiction des tribunaux des .
Etats fédéraux”. La République Fédérale Allemande ne veut pas

elle non plus d’intervention étrangére et n’accepterait le droit de
signer des traités pour'un membre d’une union fédérale que si la
constitution de-cette unjon le stipule ou si le pouvoir ¢entral y
consent. N : N B :

Pour revenirau Canada, celui-cl a soutenu que le paragraphe
2. assurne “fort ‘incorfectement” que la constitution de chaque
- pays parle; par. elle-méme et que cela suffit 2 trancher la
qguestion. 11 y.a des cas ol les constitutions sont amendées & la
suite de décisions rendues par des tribunaux. Ailleurs, comme au

Canada,. une ‘borine’ ‘partie de .la constitution n’est pas écrite. La
tradition c¢onstitutionnelle ést alors -aussi importante ‘que les
textes. Et “notre expérience confirme que dans un pays comme le -
Canada, qui a accédé 4 son indépendance au cours d’une_évolu-:

- tion graduelle de sa tradition constitutionnelle, dont une’ partie
n'est pas écrite, ta possibilité qu'un autre pays puisse interpréter
sa constitution comporte un réel danger.” o o

. ie vote du 28 avril &' Vienne et les interventions dont j’ai don-
né ci-haut quelques résumés indiquent que le fameux paragraphe

2 de Varticle 5 d’un projet de 'ONU sur les traités internationaux,

qui est disparu, peut-étre symboliquement, le jour ol Je général

" de Gaulle abandonnait la présidence frangaise, n'est.pas prés de

revenir & la surface. . . :

Mais si MM, Debré"et"de Murville n'avaient été (sait-on
_jamais?...).que -dés opportunistes bientét préts a en suivre servi-

" lement "un autre” dans une direction totalement opposée, aban- |
donnant, ses “claques” (& tapis rouge) A la main, notre sémillant -

M. Jean-Guy .Cardinal, "que-devrait faire celui-ci ? II' pourrait
toujours s’'adresser & Cuba, au Gab_on ou encore & I'Ukfaine, en

loute indépendance.. - ",
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-;.ﬂ'@a UN
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“de Gau ”@

" terfere in Canadian affairs.

- publicized UN conference in-
.- Vienna on. international law.

-7 fairs derpartment will ‘not
T . admit it, the snub came al-
- Aer Canada contacted coun-
"+ tries around the world to de-
" tail for them how de Gaulle

" betwcen Canada and ‘the
" federal government.” ,

Bv FR&\K uO’\““S
Star staff writer

" OTTAWA — On_the day '
that French President !
* Charles de Gaulle resignied '

last month, Canada .per-.

;suaded a large majority of
. the; members: of the Umted

‘Nations-to say in effect that
de. Gaulle was wrong to in-.

“The world snub for de
G ulle happened at alittles

' Although- the. external ai-

was trying to drive a wedge .

"he vote came -on a
“clause in .an inter nationsl
Lagreement on treaties
which has been 20 years in.
the making and which is ex-

pected to- bc concluded by ,

the end of the conlerence on
May 21. L .

k
,vp

FRANCE BOUND " |

v

At ¢his stage it secn‘

" ikely all member naltzonb;»

-mn ratify the agxecment

=

This means that if France
énterfﬁres in -Canadian af- .
fairs 4n fulure Ottawa will |

have a powerful new argu-

ment that UNmembers
have reiccied de Gaudle-,
type interference, and that - 7

¥rance is bound by thein-
“ternational agreement.

'@ 3= ’?%1

373

~ Tie Important clause Im - .
the agrooment dealt with, %

" the right of states to con- =
clude treaties and said tw0¢ .

things:

CYEvery state postesses\ N

the capacity- ‘oo conclude - e

vhe@hes

“Members of a federal;
uniodt.nay possess.a capaci- -

ty {0+ conclude treaties if

&uch capacily is admitted- -

by the federal constitution ~° "

and within the lhmhs there o

laid down.”

Canadian dele g‘ate § -

argued that the clause left .

the door open for one state

to inferpret anoloer state’s

_constitution as it sees fit
and . to move right in and.

conclude treaties with com- | -

ponent parLs of the obher

-slate.

P 'iIVA’l E TALKS

. They po_mted out in pri- |
vate talks with other dele- | = -
. gatioks that . this is exaclly |

~what de Gaulle tried to do -

in the case of Canada.

" _As a result of Canada’s

campaign the conference i . -

agreement by a vote of 66 to
26-with 13 absteniions.

" Significantly a large num- |

Ler .of the vale {o retain the

elause were cast by France, .. -
“its former colomices and the
Arab couniries (which are

graiciul to.TFrance for its
recent sland againstls-

- rael). :
The rest of ihe vote to
retain the clause came from

fhe . Russian block  which

had campaigned for its re- |
{ention on the grounds that

- voted April 28, within hours . -
of de Gaulle's resignation,-|.
to sirike the clause from the |

it meets the needs of Rus--’_' E

sia’s conshtutxon
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BvFRANKJONES
_Star staff writer

OTTAWA — On the day

7 _fhat: French President

Chau‘ﬁens' de Gaulle resigned
last ‘month, Canada per-:;

-.suaded a large majority of '

- the members of the United -
Namons to say in effect that

*'de Gaulle was wrongtoin- |

terfere in Canadian affairs.

Y The world snub for de

: Gaulle happened at ahttle-

' publicized UN conference ina{ -

. Vienna on international law.

Although the external af- |

" fairs “department will not

!, admit it, the snub came.af-
-ter Canada contacted coun-

tries around the world to de-

. 'tail for them how de Gaulle
i - was trying to drive a wedge
_between Canada and the.
;. federal government. 4
- The vote came on 2 |«
. clause in-an internations!
- agreement on treaties | .
. which has been 20 years in

" - the making and which is ex-

‘pected to be concluded by
. the end of the connference on ;
: r;nday21 S

_Romeo Leblanc, O/SSEA -

/

FRANCWBOUND T

Py

i At. this stage it seems °

"1 what de Gaulle-tried to do
in the case of Canada.

" clause were cast by France, |
its former colomies and the
- Arab countries (which are

1

-+ retain the clause came from
. the Russian block which
' had campaigned for its re-

- constitution as..it sees fit
- and . to move right in and |

siate. ..

'hl\ely all member nations .
iwill ratify the agreement. - -*
This means that ‘ivf France *

" linterferes in Camadian af-
fairs -in future Oltawa will

have a powerful new argu-
ment that UNmembers§ .
have rejected de Gaulle-,
- type interferemce, and that .
" France is bound by the in- "~
ternational agreement. _
The 'imspon"oamt ‘clause . in
the agreement dealt with,
the right of states to con- .

clude treaties and said two IR

things: - ~

. “E ve ry state possessels Se T

ﬁhe capacity to conclude .

" treaties. 4
“Members of a federal

- unjon may possess a capaci-

ty' to conclude treaties if

such capacity is admitted

by the federal constitution,,

and within the hmxts there ’

LaLd down.” T
“Canadian de Te gates -

rdued that the clause left

the digor open for one state

to interpret anotier state’s

¢onclude treaties with com-
ponent parts of the obher |

' PRIVATE TALKS

They pointed out in pri- |
vate talks with other dele--
gations that this is exactly

~As a result of Canada’s.
" campaign the conference

‘ voted April 28, within hours .| -
. of de Gaulle’s resignation,
. to strike the clause from the
- agreement by a vote of €6 to

28 with 13 abstentions.
~Significantly a large num- .
bcx .of the vole {o retain the | . -

grateful to France for its
recent standagainstls-
rael) .

The rest of the vote to

tention on the grounds that .;

" it meets the ‘needs of Rus-
; pla 'S. constltuuon
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CONFIDENTIAL
FM OVIENN ¥AY14/6S NO/ NO STANDARD

T0 EXlERDTT 419

REF YOURTEL L533 HAY3
LAY OF TREATIES: ARTICLE 49 |

FORTUNATELY CHILE aND PERU CHANGED THEIR MINDS AT LAST ¥OMENT AND DID
NOT/NOT aSK FOR SEPARATE VOTE ON PHRASE IN QuESTIbN.WEiTHEREFORE DID
NOV/NOT HAVE TO OFFEND:EIT (ER SIDE - | ' |

2. DEBATE CENTRED INSTEAD ON SAME ISSUE WHICH HAD PREDCCUPIED CONFER~
ENCE DURING DISCUSSION OF ART 45 AT CTTEE OF WHOLECCW STAGE IN.FIRST
 SESSION, NAMELY WHETHER QQRD QUOTE FORC? UNQUOTE IN ART 45 EXTENDZD

BEYOND MILITARY FORCE TO INCLUDE POLITICAL AND ECOWG‘IC PRESSURE.

YOU WILL RECALL ISSUE WAS. nESOLVnD IN CW BV APOPTIOV OF TEXT OF ART
S, WHICH DID NOT/NOT R"FER TO POLITICAL OR EbONOWlC PRESSURE, TOGETHER

WITH DRAFT DECLARATION CONDEMNING @gQTE THREAT OR.USE OF PRESSURE IN
ANY FORM, WILITARY, POLITICAL OR ECONOMIC UNQUOTE TO PROCURE CONCLUSION
OF TREATY. (TEXT OF ART AND DRAFT DECLA?ATIOV APPEAR IN RAPPORTEURS
REPORT A/comr.a9/c.1/L.57@/Rrv.1/v0L 11 AT P, 254>.i

3. AT CONCLUSION OF DEBATE ON ART 49 TOWARDS END OF FLENA?Y SESSION
FRI AFTERNOON MAYS, AFGHANISTANC WHICH HAD BEEN ONE OF PRINCIPAL SPON-
SORS OF AMENDMENT C.1/Lls67/REV.1 IN CW SEEKING TO INTRODUCE REF TO
POLITICAL AND ECONOHIC #PRESSURE IN ART 49) ASKED FOR POSTPONEMENT OF
VOTING ON ART 49 AND DECLARATION SO THAT IT MIGHT HAVE TIME TO PRES-

ENT WHAT AFGHAN RZP DESCRIBED AS MFNDMENT TO DECLARATION TO MAKE

CERTAIN DR¢ FTIVQ AND PROCEDURAL ALTE P“TTON IN COMPLIANCE WITH AF GHAR
11003782
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PAGE TWO 412 CONFD NO/ NO STANDARD

REQUEST,PLENARY'ADJOURNED‘FRI WITHOUT VOTING ON ART 49 OR DECLARATION
4,NEW PROPOSAL éY AFGHANISTAN(CQNF.S@/L.SZ)(TEXT.BY BAD , WHICH WAS
NOT/ NOT aN AMENDMENT TO CW DECLARATION BUf A NEY AND ADDITIONAL RESLY

ARLY FRI EVENING aND WAS SU3J OF CONSIDERABLE DIS-

=1

BECAME aVAILABLE
CUSSION DURING YEEKEND, TWG PRINCIPAL FACTORS BECAME EVIDENT FROY
DISCUSSION, FIRST WAS 4WIDZ- SPRESD VIEW IN WESTERN GROUP THAT PREAW-
BULAR PARAS, WHICH CONTAINED ESSENCE OF NEY PROPOSAL, WENT TOO FAR IN
" SEEKING TO ESTABLISH PRINCIPLE THAT POLITICAL AND ECONOMIC PRESSURE
" CONSTITUTED USE OF FORCE IN VIOLATION OF INNATL LAYCIN PARTICULAR
UN CHARTER AND ART 4é>.SECOND FACTOR WAS ABSENCE OF SOLID AFRC- ASIAN
SUPPORT FOR AFGHAN PROPOSAL. WE UNDERSTAND MANY AFRICAN STATES IN
PARTICULAR WERE ANNOYED THAT AFGHANS HAD WITHOUT PRIOR CONSULTATION
WITH aFRICANS RioPéwaé,Aw ISSUE ON'WHICH-coMPROMiSE STTTLEMENT HAD -
BEEN REACHED LAST YEAR |
5. RESULT OF MEEKEND,DISCUSSIONS WAS THAT AFGHAN INTRODUCED REVISION
( CONF. 39/ L. 32/ REV. 1) OF ITS PROPOSAL, ENTIRELY OQMITTING CONTROVERSIAL
PREAMSLE PARAS AND CONTAINING TéO OPERATIVE PARAS CALLING UPON UN
SECSEN AND ALL STATES PARTIES TO DISSEMINATE DECLARATION RECOMMENDED
BY CW. ’ | Y

. FIRST ITEM OF BUSINESS AT PLEM4RY SESSIQNIMAYIZ WAS VOTE ON ART 49,

ONROLL CALL VOTE CW TEXT APPEARING IN CONF.39/13/ ADD. 1Z& WAS ADOPTED
SB(CDA, USA, FRANCE) -2-5CUK). AT AFTZRNOON SESSION MAYI2 PLENARY ADOCPTED

-CW DECLARATION 1@2(CDA,USA,UK)*@-4(FRANCE).AFGHAN RESLN IN CONF.

I~}

35/1.32/ REV. 1 WAS ORALLY AMENDED BY 67GHANISTAN TO ALTER OPERATIV
a3 |
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PAGE THREE 4i2 CONFD NO/ NG STANDARD »

PARAl TO READ QUOTEZ INVITES THE SECGEN OF THE UN TO BRING DECLARATION
TO ATTN OF ALL MEM3ER STATES OF UN AS WELL AS THOSE PARTICIPATING IN
- THIS CONFERENCE AND PRINCIPAL ORGANS OF UN UNQUOTE. RESLN THUS AM- |
ENDZD WAS ADOPTED BY PLENARY BY S9S(USA, UK)-2-4(CDA, FRANCE) . WE ABS-
TAINED ON aFGHAN RESLN BECApUSE WE CONSIDER INAPPROPRIATE THE REGUIRE—
MENT FOR DISSZMINATION BY INDIVIDUAL MEMBER STATESCIN ADDITTION TO
‘DISSEMINATION SY UN SECGENY,
7+ FOLLOWING VOTZS ON DECLARATION A&D RESLN WE MADE BRIEF STATEMENT
iN EXPLANATION OF VOT: ON DECLARATICN, IN DEBATE SEVERAL AFRO—ASTAN
DELS HAD EXPRESSED VIEW THAT DECLARATION MEANT AND ESTABLISHED THAT
QUOTE FORCE UNQUOTE IN ART 2 OF yUN CHARTER AND IN ART 4S5 OF CONVEN- |
_TfON INCLUDED POLITICAL AND ECONONIC PRESSURE, WE STATED THAT WAILE
CDN GOVT AGREED ENTIRELY WITH CONDEMNATICN, AS EXPRES§ED IN DECLAR-
ATION, OF. USE OF"MILITARY,POLiTICAL OR'ECONbﬁIC_PRESSURE TO SECURE

'CONCLUSION OF TREATY, IT REMAINED CDN VIEW THAT QUOTE FORCE UNQUOTE

*]j

IN CHARTER AND ART 49 WaS CONFINED TG MILITARY FORCE. FRENCH REP SPOXz

TO ASSOCIATE HIS DEL WITH OUR VIEYS.

g.SOVIET BLOC REPS TOOK LITTLE PART IN DEBATES ON ART 49 AND DECLAR-

ATION AND RESLN AND THERE WAS N/ NO ALLUSION TO CZZCHO

. _ ‘ , 003784
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‘Décision de TONU a Vienne =~

sur le droit des

par Amédée GAUDREAULT

OTTAWA — Ln événement d'une trés grande portée interna-
tionale (particulitrement pour le Canada dont le “cas”, dit aux
attentions du géns al de Gaulle, a d’aijleurs joué un role prépon-
dérant dans un ¥2t revirement de lopinion mondiale) s'est .
produit a VIQP"W ‘e 28 -avril dernier, jour méme ol lancien
président de la F' ince quittait son poste incidemment.

&

Ce jour-td  .aps Ja capltale autrichienne, au sein de la
comumission du droit international de YONU qui se penche depuis
des années, des décennies mé&me, sur la question de la conclusion
des traités, on a éliminé, par un vote de 66 contre 28, et 13
abstentions, le 2e paragraphe de l'article 5 d'un projet de docu-
ment portant sur "la capacité des Etats de conclure des traités”.

L’artncle 5 dxsaxt ceci:
1-Tout Etat a la capamté de conclure des ‘traités.

- 2=Les Etats membres dune union fédérale peuvent avoir. la
capacxté de conclure des traités si cette capacité est admise par
la constitution fédérale et dans les limites indiquées dans la dite
constitution.

Pourtant, ce paragraphe 2 avait été endossé ]'an dermer a
deux reprises par le méme organisme international, soit par des
votes de 45 contre 38 et 10 abstentions, puls 46 contre 39 et 8
abstentions.

Mais entre-temps, était survenu a Paris Vincident de la:
signature d’un document dont on ne sait trop sl sagxt d'un

accord ou d’un traité avec le Québec pour l'utilisation (ou peut- -

étre ... I'étude pouvant mener a .Jutilisation, puisque MM. Ber-:
trand et Dozois ont soutenu qu‘aucyne dépense n'avait été autori-.
sée) de satellites. En outre; un.grand nombre de pays étaient
sous Vimpression qu'a part le fameux cri “séparatiste” du général
de Gaulle en juillet 1967 & Montréal, le président francgais s'était
tenu a l'écurt des affaires canadiennes et maints diplomates n‘ont
que tout récetnment appris cemment le gouvernement de Gaulle

a pu manipuler . epy - deux anms, certaines ficelles pour créer les
ennuis que .an it &. jouvernement canadien lors de la confé-

rence % o+ * .. 5 £+ ‘Fducation de la francophonie tenue a
~Libremtls . 0% “an dernier, et plus récemment A la
conférence fes . au Niger. Pour que’ des “invitations”

soient adres= ). «raent au Québec dans ces deux cas, il
fallut, en & ¢ gu» de V'étranger (de Niamey et berevme,
mais en réa . ¥ "& ‘g@#, grace surtout aux bons soins de MM.
de Gaulle, muxdaart i, Foccart, homme . d'oeuvres: dé]a
limogé par- M ¥imer. Reasillon,. Dorin, Desfosses et compagnie,
sans oublier lex exécusansy officiels dévoues, Debré, de Lipkosky
et de Murviltey on #derprétat la constitution canadienne. Ce
qu'on essaya de faire auss: quand on tendit la plume, a Paris, a
M. Jean-Guy Cdrdmal

Car c'est 12 gu'est le hic. Si lon lit bien le paragraphe 2 de'
Yarticle 5 du projet soumis 3 la Commission du Droit Internatio-
nal sur la question des traités a Vienne, on constate que ce texte
ne dit pas spécifiquement qui, lorsque ceci n'est pas indiqué dans
une constitution, peut décider si un Etat membre d'une union
fédérale peut conclure. un traité avec un pays étranger. Pareil
texte peut donc entrainer le risque “grave et inadmissibie”, ont
affirmé plusieurs pays, de voir une capitale étrangére mterpréter
la constitution d'une union fédérale. .

En somme, ¢'est ce qui a été tenté par la France avec le

Québec, ce qu'Ottawa a refusé d'accepter, faisant méme parvenir .

une note de "Hrgrets” au gouvernement de Paris.

A Vienne,' e mois dernier, les seuls pays qui qn_t épf)usé ja
these de Pa‘. ont été ses anciennes colonies “libres” (pas
toutes. certd s ont osé s'abstenir de voter), notamment sle

Gabon Ia Cé . -d’Ivoire (forcée de refuser du blé canadien gratuit
il 'y a pas . longtemps), de méme que les pays arabes, ce qu1
n'est pas... un mystére dirait-on a Tel-Aviv. Les pays communis-
tes étaient audsi de la méme ... fournée mais pour une uxson qui

est du plus haut comlque Moscou v0ul¢u( épaulel ia presem,e de

-plaindre en cas de litige.’ (Entre nous, supposbns que M. Cardinal

traités o .

Singapour, Afr)que du-Sud, Espagne, Suéde,. Suisve, Trinided et .
Tobago, Grande-Bretagne, Etats-Unis, Uruguay. Venezuela et-
Zambie. .

Pareil vote constitue donc un désaveu d'une mterprétatiOn du
droit international que tentait de mousser la France, ceci par la
quasi-totalité des pays du monde. libre et daillcurs. on se
demande si de Gaulle parti, la France voudra contmuer son petxt

]eu . B ¢

Ceci démontre .également que la diplomatie canadienne d su
éveiller V'opinion mondiale et bien pldider une cause qui n’intéres-
sait que peu de pays il y a un an encore, comme par exemple la

Suisse, qui ; 2 soudain saisi toutes- leg 1mphcat10ns de la’ srcuatlon

" Le récent vote -de Vienne ne Cause aucun pré]udxce 4. des
Etats membres d'unions {édérales qui auraient déja, en vertu de’
constitutions existantes ou encore de “traités parapluies” comme
Ottawa: enva. déjacconclu un-avec Paris il y a quelques années
dans les domaines. de la culture et de Véducation, la permission
de signer certaines ententes..Incidemment, 4 Vienne, de nom-
breux pays ayant un systéme fédéral ont appris’ 1ex1stence de
Vaccord-cadre signé par Paris et Ottawa il y a trois ans et se
proposent “de recourir 4 un tel mécanisme si l'occasion sen
présente, chez eux. Parmi les pays qui s‘opposaient le plus- au .
maintien de 2e paragraphe de l'article 5 se ‘trouvaient des now
velles unions fédérales qui redoutaient que l'on essaie, en ree
courant & des irucs du genre de ceux du ginéral -de Gaulle,
de diviser et méme de détruire un jour leurs “tedérations. e

Dans les discours qui ont précédé le vote, l'on s’en est tenu, a
_Vlenne 4 discuter strictement les points de droit mternatxonal en
cause, Je Canada s’abstenant par exemple de donner des exem-
ples précis d'interprétation ”“étrangdre” d'une constitution et n‘al-:
lant pas plus loin que de dire: ¢ca peut arriver, Le chef-de la
délégation italienne, sans.vouloir faire de I'humour a-t-oh assuré,
a noté que le seul (autre, sans doute..) prc‘«r.\édent_hi_storique
d'intervention connu remontait a quelque 403 at, alors qu'une

" principauté italienne avait voulu signer un trait¢ '%M la France.

‘Le Canada, pour sa part, ne s'est pas oppos#, }’ Vlerme, aw
paragraphe 1 de Varticle 5, signalant qu’il a déja démontré, au
moyen d’accords-cadres, quil est prét 4 permettre ia signature de... ~
certaines ententes ehtre ses provinces et d'autres pays, mais
Ottawa a qualifié le paragraphe 2 de “dangereusement incom-
plet”, surtout pour un pays -comme le notre ou “une bonne partie
dé la constitution n'est pas écrite” et odt il ¥ a un "danger.réel”
que tel paragraphe “méne a la pratique totalement macceptable
d'un pays étranger 'essayant de s'arroger . le droit d’mterpréter
notre constitution”, un “document qui ne peut s'interpréter. qu'a
lintérieur du pays concerné”. Les pays qui ont favorisé. le
maintien du paragraphe 2 ont commodément “oublié” cet” argu~ -
ment de Vinterprétation d'une const\tunon par des ”étrangers"

~ L’Australie (comme le Canada) a md1qué que le texte proposé
ne disait pas qui devrait &tre tenu responsable de toute violation
d'un traité (IEtat ou Vunion fédérale) ou a qui on Pourrait se

ait signé un vrai traité- & Paris et qu'un jour; la France réclame
vainement quelques dizaines de millions de dollars pour ‘un
programme de satellites, ou devrait-on s’adresser, en dernier
ressort?). Pour IInde, un membre d'une union fédérale peut
signer des traltés, mais sous la responsabilité fédérale car. il
s‘agit d’'une "question qui reléve uniquement des lois internes de
chaque fédération”: 11 serait donc “peu sage de oodxfxer‘auss'
prématurément (qu’on veut le faire avec le patagraphe 2) te droit
international avec un texte qui peut permettre & un tiers' pays
d'interpréter Ja constitution d’une union fédérale ce qui pourrait
ouvrir la voie a des interventions trés graves”. L'Uruguay: "Il est
impensable pour un pays de 1axsser A un auue e droit d'interpré-
ter sa constitution.”

‘Les Etats-Unis ont abondé dans le méme sens, affirmant
qu'on n'a "apporté aucun argument de valeyr indiquant que le
paragraphe 2 évitera des difficultés, mais Gu'au "contraire on a
démontré que cet article pourrait en créer a slusieurs pays dans
sa forme actuelle” gquand des tiers pays *+w. "t interpréter une

canohifiy o, il &

af l'i\"r

de
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Contre la thése frangaise (du mom“'tcelle qui prévalait
]usqu’au 28 avril) et ceile de Moscou, on assista 4 Vienne au
rassemblement de toutes les grandes unions fédérales du monde:
Etats-Unis, Grande-Bretagne, Inde, Canada,. Mexique, Australie,
Suisse, Brésnl Allemagne Fédérale etc.; tiens, pourqum ne pas
donner au complet cet éloguent ahgnement

. Pour le maintien du deuxiéme paragraphe de. i'artxcle 5
Afghanistan, Algérie, Bulgarie, Biélorussie, Afrique Centrale, Cu-
ba Tchécoslovaqu:e Equateur, .France, Gabon, Hongrie, Indo-
nésze Irag, Cote:d'Ivoire, Kuwait, Madagascar, Monaco, Mon-
golie, Maroc, Népal, Pologne, Roumame Syrie, Turqme Ukrame,,
-URSS, Répubhque ‘Arabe Unie et Yougoslavle :

Contre, 'Argentme, ‘Autriche; Australre,.Barbade,

Belgxque 3

Bohvxe Brésxl.‘ Birnianie, Cameroun, Candda; Ceylan, Chili,” Chi-",
Colombie, Congo, :Costa Rica, Chypxe Daaemark LU

ne (Formose),
_Républigue Dominicaine, El Salvador, ‘Ethmple Rép 'liqué Fé‘dé-:,
rale Allemande, Ghana, Gréce,; Guateniala, Gumée, Honduras

Inde, lran,”Iﬂande'*f"israel Itglie, Jamtuqi:e, Jap'on""ahbén X8
Liechtenstein,” Luxembourg, Malaysia, | Mé!te,, Mauritinié: :‘Mex

-qamais?m ) que des:; .opportunistes bient6t préts a- en shivre servi-

“%M .Tean-Guy .Cardinal, que devrait’ fdire -celui-ci -2'1} ,_pourrant
que, Holldhde, Nouvell&:Zéluride, ‘Nigeria, Norvege, Pakistan; Pa-.,
inama, Pérou, Philippines, Portugal, Corée, Vietnam, Sat: Marino,: ke toute ‘indépenidap=e... > s - S

——er
e e

v -nenwp}us-ﬂ mtewwuen-mmgem-
signer erides traifés pour un membre d’ihix wnion rmxu

ostitition” de' cette union le stipule ou s le pouvol ’ceptral'yi

Jeur..&aare,,uns-velm}rs lllsmrlque,,{surﬁtéplneﬂ_q.Pour_revenxx_au_Canada ,~celui-ci-a-soutenu-que. .lexparagraphe-;a«&p—-a

92 assume ”fort incorrectement” que la constitution de chaque

‘pays parle par elle-méme et que cela suffit & trancher Ja

question. Il y a des cas o les constitutions sont amendées 3 la L
uite de décisions rendues par des tribunaux. Ailleurs, comme au = ¢
ilanada uné bonne partie de la constitution n'est pas:écrite. La "\ !
tradltlon constitutionnelle est  alors aussi xmportante que les )
textes. Et “notre expérlence confirme que dans un pays comme le
Canada, qui~a,accédé a son indépendance au cours d’une évolu-
tion graduelle de sa. tradition constitutionnelle, dont\.une partie
n'est pas &crite, la possibilité qu'un autre pays puisse mter'préter
sa constitution comporte un réel danger.”

Le vote du'28 avril & Vienne et les interventions dont j'ai don-
né ci-haut quelques résumés indiquent que le fameux paragraghe
2-de Yarticle 5 d’'un projet de YONU sur les traités internationaux, -

.. qui est” dlsparu, peut-étre symboliquement, le jour oi. le général.

- -d¢ ‘Galle ;abandonnait la présidence francaise, nest pas prés de
révenir 24 la surface. :
Mais_ si JMM Debré et de Murvﬂle navaxent été (saxt—on

lemient’ 'ium?utre" dans une direction totalement, opposéé ‘aban~
donnant, . ses’’ "élagues” (a.tapis, rouge) a la main; -hotr s_ mxllant-

tou;ours ‘s'adresser & Cuba. au Gabon ol encore =3 l’Ukrame. 0 03786
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MEMORANDUM . \ CLASSIFICATION ’
° » OJVJ\ , . s st

Tg MR. ALLAN S. MCGILL
SENIOR DEPARTMENTAL ASSISTANT

SSEA
L : L4 " Notre dossier‘
FROM MARY E. MACDONALD DATE
De ' May 13/69
FoLD :
SUBJSEC}T U.N. CONFERENCE ON THE LAW OF TREATIES -- ARTICLE 5
uvjet - )
Your Minister's Memo of April 30th to the Prime Minister
A}
The Prime Minister has commented as follows:
"Good work. Congratulations to our
U.N. delegation".
MaryllE. Macdonald
o
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April30, 1969.

MEMORANDUM FOR THE PRIME MINISTER

U.No

Conference on the Law of Tregties-—-Article 5

The Head of our Delegation to the Law of Treaties

Conference at Vienna has advised that delegates at the plenary
session yesterday voted 66 to 28 with 13 abstentions to delete
Paragraph 2 of frticle 5 of the draft Convention on the Law of
Treaties, the federal states clause. You may recall that
hrticle 5(2) provided as follows:

"States members of a federal union may possess

the capacity to conclude treaties if such capacity

is admitted by the federal constitution and w1th1n
the limits therein laid down."

As stated in an earlier Memorandum to you in connection

with the visit of Prime Minister Gorton, it was the Canadian concern
that such a paragraph if adopted could have produced two highly
undesirgble results:

first, it could lead to the practice of outside

states purporting to interpret for themselves the
constitutions of federal states. This would be an
unacceptable interference in the internal affairs
of the federal state; and

second, it could lead to the fragmentation of the

international personality of federal states, with .
each member of the federation pursuing a separaté,
course in international affairs. /

Lt the First Session of the Law of Treaties,ConferenJQ -

in the spring of 1968 the Canadian Delegation supported proposals
to delete Paragraph 2 in order to avoid recognition in the convention,
as finglly adopted, of the principle that component members of a

ff/ <)

csj.)w§b$'#
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federal state may under certain circumstances enjoy a treaty
making capacity. In the event, however, Article 5(2) was

retained by a simple majority, due largely to the efforts of the
UeS.S.R. and its allies, who were concerned about the continued
international personality of Byelorussia and*the Ukraine, and to
the fact that France was able to align the countries of the French
Community in support of the Article.

In an effort to reverse this decision at the second
session of the Law of Treaties Conference, discrete approaches
beginning in August were made in friendly countries to seek
support for our position on Article 5(2)., These initiatives had
as their objectives (a) to assure that those governments whose
representatives opposed Article 5(2) at the First Session maintained
their opposition at the Second Session, thereby depriving Paragraph 2
of the 2/3 majority it required for adoption, and (b} to assure a
simple majority in favour of a procedural motion for a separate vote
on Paragraph 2 of Article 5 as was done at the First Session.
(Without a successful vote on this procedural question we could
secure the rejection of Article 5(2), only through a rejection of
Article 5 as a whole, and this we had good reason to believe would
be virtually impossible.) Representations were made to over 74
governments on this question before the convening of the second
gsession of the Conference. In addition, during the first three
weeks of the Conference prior to the formal vote, our Delegation
reported that they conducted a systematic¢ campaign of personal
discussions with members of approximately 80 delegations and co-
ordinated the lobbying efforts of the Federal States Group consisting
of primarily Bustralia, Malaysia, Mexico and to a lesser extent, India.
In the meantime, the U.S.S.R. and French delegates were making a
concerted effort to shore-up the support their position had enjoyed
at the previous session of the Conference,

As 1t turned out no procedural vote was required on whether
Paragraph 2 was to be considered as a separate item and the Paragraph
itself failed even to obtain a simple majority. The substantial shift
in voting on this item compared to the first session constitutes an
impressive and gratifying outcome to the many months of concerted i
diplomatic effort to develop wider support for the Canadian position. %

The deletion of Article 5(2), by reaffirming the principle
that only the central government of a federal state has exclusive
treaty making capacity, has significantly advanced the position of the
Federal Government in its constitutional discussions with the provinces
on the question of provincial powers in external affairs. If Paragraph
2 had been retained in the final text of the Convention on the Law of
Treaties, it would have been open to foreign states, if they so choose,
to decide whether or not g federal states constitution permits direct

veee 3
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treaty relations with a unit of a federal state. This would have
provided proponents of an independent treaty making capacity for the
Canadian provinces with an exceedingly valuable weapon in their
constibutional negotiations with the Federal Government when they

turn to the role of the provinces in international affairs. In this
context it is of interest that in its Working Paper On Foreign Relations
presented at last February's Constitutional Conference, - the Quebec
Government relied solely on Article 5(2) in support of the international
law aspects of its position. Deprived of this international legal
argument as a result of the above vote at the Law of Treaties Conference
the case put forward in the Quebec paper is appreciably weakened.

MeSe
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for lixternal Affairs and Wm““ Listed Selow
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‘Co'nmnmalth L’iviaion : '
;v ' : : . . ‘
¥ Visit to Utt.awa of kfsr. ﬂrnold Smitn, uonmonwealth
i Sacret&ry—ﬁemral o o _
o
F ' SR - ' 'You will see from the attaehed telegr&m 1976 of May 9
. Mr. Robinson from London that My, Arnold Smith pldns to be in Uttawa from Hay 29
;;ﬁr. Collins “to June 11, Given the length of his visit, the number of people he -
‘Hr. Starnes wishes to see and the number of subjects he wishes to discuss, we do

‘not propese to attempt drawing up & firm timetable at this stage.

However, we should be grateful if all divisions and offigers con-
- ¢érned would keep his wishes in mind and be prepared to meet with

hinm or t,o draft briefs as. ocoasion requires. . T

2 In the mea.ntime we are consulting the Px'ime Hinist.er'u
_Office, the U/SSBA and other Parlismentarisns' offices cencerning
appointments, When some of these appointments firm up, it may be
possible to work towards a t.ent.ative tim:etable. we will iafom yvu '
as plans davelop. e } B -
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RESTRICTED
FM LDN MAYS/69

- TO EXTER 1976 IMHED

INFC CIDAOTT DE GTT
REF OURTEL 1875 MAYS

VISIT TO OTTSCOMWEL SECGEN
ON COMPLETION OF HIS VISIT TO VNCVR ON' MAYZE ARNGLD SHITH

HAS ADVISED ME THAT HE'PPOPOSLS TO SPEND A FEW DAYS IN OTT
FROM MAY2S POSSIBLY UNTIL H1S ENGAGLMFNTS IN TORONTO ON JUN12,
2. THERE ARE A NUMBER OF THINGS SECGEN WOULD LIKE TO DISCUSS‘
IN OTT AND bURING HIS STaY HE*WOU D LIXE TO SEE THE PM , SSEA MR-

CADIEUX AND OTHER OFFICERS IN THE DEPT.

. 3¢ SINCE COMVEL SECRuTARIAT IS AT PRESENT MAKING ARRANG?MWNTS

FOR THE ANNUAL MTG OF COWEL FINANCE MINISTERS IN BARBADOS N sEp,

HE QOULD‘ALSO‘QELCGME TG WITH FINANCE MINISTER. |

4,4E XSVALSOHSEEKIﬁG APPOINTMENTS WITR THE SECY OF STATE AND
JULES LEGER AND WITH MINISTER OF IMNIG AND LOU COUILLARD.

Se SECGEN HAS ALHEA“Y ARRANGED AN 9FFDIVTUENT WTTP MAURICL

STRONG ON THE MORNING OF FRI HAY30 AND WILL LUNCH VITH STRONG
THAT DAY, IN CIDA nz.wQULDTALSb;LIKE‘TOngg;pznys HUDON AND GES
op. | ¥   LTRSS SR

6.IN ADDITION TO FOREGOING COMVZL SECGEN WOULD LIKE TO PAY

COURTESY CALLS ON THE GOVGEN IF POSSIBLE AND O THE LEADER OF THE
OPPOSITION, HE chLD_A;so.szL,:o SEE GORDON ROBERTSON,COMYEL

L B e

SECGEN WILL BE ACCOMFANIED BY GORDON GOUNDREY,DIRECTOR PLANNING .
ANDATECHNCCAL DIV COMVEL SECRETARIAT,AND BY EMEXA ANYAOKU,HIS

0s 02
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ACTING SPECIAL ASST.

T.FOLLOWING ARE SUBJS COMWEL SECGEN WOULD LIKE TO DISCUSS:

{AYCOMYEL CARIBBEAN=AS YOU ARE AWARE IMMEDLY BEFORE TRIP 70 CDA

SMITH WILL BE VISITING 4 NUMBER OF COMWEL CARIBBEAN COUNTRIES,

INCLUDING SCHE OF THE ASSOCIATED STATESy AND THE HQS OF THEIR RTUGTONAL

ECRETARIAT AND THE ASSOCIATED STATES SECRETARIAT.HE 1S uwngﬁ~
TAKING THIS CARIBBEAN VISIT AT uwczwa OF ERIC WILLIAMS AND CTHER
CARIBBEAN LEADERS,

(BYFRANCOPHONE COOPERATION, .

(CYPROBLEMS OF YOUTH IN THE COMYEL-THIS IS FOLLOY UP OF s

TG WHICH ASKED SECRETARIAT TO LOOK INTO POS SIBILITIES OF SO
STUDIES ON THIS QUESTION -

(D) PROBLEMS OF SHORT-TERM AND LONG-TERM MIGRATION.

(EYCOMVEL ACTIVITIES IN THE INFO FIFLD-AGAIN FOLLOW UP OF

PMS MTG.

CFYESTABLISHMENT OF LEGAL SECTION IN SECRETARIAT.IN THIS |

"CONNICTICN SMITH WOULD LIKE T0 - MAKF CONTACT WITH THE - NEW COW 'EL ,
LEGAL BUREAU SECY RONALD. c MERRIAH,PDN BAR AS SOC S0 S°A?"S “T,OTTo
o (G)CONWEL COOPERATION INT BOOK “‘VL?OPWENT AND EDUCATIONAL FIELD |

‘ HE UOULD LIKE TO “ISLUSS TH'S SUBJ IN THE DEPT AND IF APPRG*RLATF

IN OTMER DEPTS.
(HYCOMWEL SEMINAR ON INATL RELAT&ONS&SECRET@RIAT is8

- CONSIDERING POSSIBILITY OF SLHTNAP ON SOME HoPFCTS OF 741“ SUBJ o

ADMIN ARRAVGEMENTS IN THIS FIELD.DISCUSSION ON THIS SUBJ ECQLDV-

9003
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BE A FOLLOW UP ON CONTACTS WE HAVE ALREADY HAD WITH INATL
AFFAIRS DIV OF SECRETARIAT,

¢ 1) COMYEL PROGRAM ON TECHNICAL COOPERATION=SMITH WOULD

LIKE TO DISCUSS REVIEW OF THIS SCHEMECIE NAIROBI SCHEME)WHICH
SECRETARIAT HAS SUGGESTED MIGHT TAXE PLACE THIS AUTUMN POSSIBLY
IN LDN OR ELSEWHERE BEFORE NTG OF COMYEL FINANCE MINISTERS IN
BARBADOS. S o |

¢ JYCOMWEL COOPERATION IN SCIENTIFIC FIELD=DR GLEN,SECRETARIAT
SCIENTIFIC ADVISER;HAS SOME SUGGESTIONS ON THIS SUBJ.

" 8.1 UNDERSTAND COMWEL SECGEN WILL ATTEND OPENING PERFORVnNCV ,
‘AT NEW NATL CENTRE FOR PERFORMING ARTS AND HAS BOOKINGS FOR ’

S, YOU WILL NOTE FROM ITINERARY IN REFTEL THAT SECGEN-
LEAVES HERE‘TOMORROWQYOJ COULD CONVEY YOUR REACTION TO ABOVE'

VREQUEST TO HIM ENROUTE AND ADVISE us ACCORDINGLY ALSOa

. 003798
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 The Canadien Delegate, Mr. Wershof, spoke in Flenaxy in
explanation of vote after the votes on Article 49, on the draft
declaration adopted at the First Session by the Committee of the Whole
(A/CONF.39/14/V0L. 11 Para 459} and on the draft resolution concerning
broad disseminstion proposed by Afghanistan (A/CONF.39/L.32/Rev.l).

Pr. Wérshof stated that although Canada had voted in fevour
of the draft declaration, he wanted to make clear that in the view of
the Canadian Government, a view which had been maintained for many
years and had been stated in the General Assembly and at many ‘
c_dnferaneea of a legal nature, the word "force" appearing in Article 2.4
of the United Nations Chartér. and as well the same word as employed in
Article 49 of the draft corwention, referred only to military (armed)
force. It did not, in the view of the Cangdian Government, hsve the
wider connotations of a political and econcmic nature which other
delegations had suggested. The Canadian Covernment sgreed whole-
heartedly with other delegations supporting the declaration that the
use of any kind of force against a state, not only military but also
political and economic, te coerce it to perform any act relating to
the conclusion of a treaty, was thoroughly reprehensible. This attitude,
however, was quite independent of the Canadian opih.ton coneeming the
meaning of “fcrco“ a8 it appears in Article 2.4 of the Charter.

Thus, while the Canadian Delegatd.on fully respected the views
of other states which had expressed a contrary opinion, it was unable
to ahare their views and its support for the declaration should be
construed in that light, | ‘
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TO EXTEROTT 408

REF OURTEL 374 MAYS

LAY OF TREATIES CONFERENCE:2ND SESSION:STH WEEKLY SUﬂMARY;MAYG-?
PLENARY HELD 7 MTGSC1STA TO 18TH INCLUSIVE) THIS WEEK.IT CONSIDERED
ARTICLES 23-49 AND COMPLETED 23-45. AT OPENING OF 12TH NTC, MAYS,

THERE FIRST WERE TRIBUTES TO MEMORY OF PRESIDENT OF INDIA. CDA SPOKE.
ART 23(PACTA SUNT SERVANDA): YUGOSLAVIA INTRODUCED AMENDMENT L.21 TO
TEXTC CONF.35/13/ ADD.5) ADOPTED BY CTTEE OF wHOchcw>ToigDD FOLLOWING
QUOTE IN FORCE UNQUOTE WORDS QUOTE AND A TREATY PARTLY OR IN WHOLE
PROVISIONALLY APPLIED UNQUOTS AFTER COLOMRIA HAD SUBKITTED A SOMEWHAT
'SIMILAR ORAL AYENDMENT TO ADD FOLLOWING QUOTE IN FORCE UNGQUOTE WORDS
QUOTE OR 3EING APPLIED PROVISIONALLY U UOTf.L.91 WAS LATER WITHDRAWN

ON UNDPRSTANPING IT YOULD EE CONSIDEREDC ALONG WITH COLOMBIAN:

PROPOb@L) Y DRAFTINC CTTEZ(DC) AS POS§IELE A

)

IS FOR AN ADDITIONAL

1

AhTICL E. ARTICLE 23 WAS THEN ADOPTED 56-3-2

CART 23 BISCINTERNAL LAW) LUXEHZOURC INTRODUCED AMENDMENT L.15 TO
" DD TO 25 BIS ADOPTED BY CUCCONF.33/13/ADD.5)4A NEW 2ND PARA TO RZAD
QUOTE THE PARTIES SHALL TAKE ANY MEASURES OF INTERNAL LAW THAT MAY

RE
=

)

NECESSARY TO ENSURE THAT TREATIES ARE FULLY APPLiED UNQUOTE.AFTER
UMANY STATES SPOKE AGAINST THIS FORMULATION IT WAS WITHDRAWN END ART
23 BIS WAS ADOPTED 73(CDA, UK, USA) -2( CAMEROON AND VENEZUELA) - WRHM

ART 24(NQN-RETROACTIVITY).(CONF.39/13/Ab“.é)AUSTRIA REQUESTED SEP-

ARATE VOTE ON WOiDS QUOTE OR IS OTHERWIS E ESTABLISHED UNQUOTE WHICH

- Ny b | _
» (j i ’ ' i - _ 003800
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WERE RETAINED 78(USA,UK,FRAQCE}-5(AUSTRIA DA TUnn“Y)-IZ ART 24 WAS
THEN ADOPTED S7-G-2CTURKEY AND SWITZE?LAND).

ART 25( TERRITORIAL SCOPE).(CONF.3S/13/ ADD.5). ADO PTED 97-2-9.

ART 26( SUCCESSIVE TREATIES).(CONF.35/13/ ADD.5) ADOPTED S4-8-8C EAS-

TZRN EUROPEANS) AFTER DERATE SUGGESTING GENZRAL AGREEMENT THAT GQUE-

L

ESTION WHICH TREATIES WERE EA?LIE, OR LATER SHOULD DEFERD UPON DATE

e iy

OF ADOPTION OF TEXTS RATHER THAN OF ENTRY INTO FORCE,

ART 27C CENERAL RULE OF INTERPRETATION).( CONF/33/13/ ADD.6). ADOPTED
97 ~¢ -7

ART 28( SUPPLEMENTARY NTaRP?ETATIOM.(CONF.SS/lS/ADD.S).ADDOPTED
101 -8 -3

ART 29C INTERPRETATION OF ¥ULTILINGUAL TREATIES).( CONF. 59/12/ \DD.6)
ADOPTED 121 -0-C.

ART 3¢C THIRD STATES). (CONF.35/13/ ADD.7). ADOPTED 37-8-2.

4RT 31COSLIGATIONS FOR THIRD STATES).( CONF.35/13/ ADD.7)VIETH Al
INTRODUCED AMENDMENTCL.35)TO ENSURE ACCEPTANCE OF OBLIGATION BY THIRD
STATE BE IN wRiTLwG.IHIS WAS ADOPTED 44(CDA,FRANCE>-19(UK>-31tUSA>
ART31 AS AMENDED WAS ADOPTED 99-8-1. |

ART 32C RIGHTS FOR THIRD STATES).(CONF.59/13/ADD.7)HUNGARY AND USSR
INTRODUCED AN AMENDYENT(L.22) CONCERNING MOST FAVOURED WATION TREATMENT
WHICH WAS EVENTUALLY WITHDRAWN AFTER DEBATEC OURTEL 399 MAYS REFERS)
ART 32 THEN AFOPTVD<1ég/~-G: | |

ART 33(REVOCATION OR MODIFICATION OF RIGHTS OF THIRD STATES).( CONF.
39/13/ ADDMULY ADOPTED 188-7-0.

0o ed

. 1003801
o A_M

Y
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ART 34C THIRD STATES AND JUS COGENS).(CONF.35/13/ ADD.7) AMZNDMENTS
WERE INTRODUCED BY MONGOLIACL.28),TO ADD QUOTE INNATL UHQUOTE AFTER
QUOTE GENERAL DRI"‘IPLH OF UNQUOTE; BY UX(L.23), TO REDRAFT TEXT ALDOP-
TED BY CWs AND BY NEPAL (L.27), TO DELETE ALL WORDS AFTER QUOTE RULE
oF INNATL LAW UNQUOTE, UK WITHDREVW L.23 AND NEPAL CHANGED PROPOSAL
IN L.27 TO A PE@UESi FOR SEPARATE VOTE ON WORDS I QUESTION.VOTE WAS.

£D.

oo

ELI

TW
(‘I

°7(CDA) 5@(UK,,7- FPAFCF)-IS AND- WORDS WERE T%E?EFOPE
MONCOLIAN AW“{“VFPT L.28 WAS THEREFORE NO/HO LONCED RELEVANT. ART 34

AS

3>

WENDED WAS THEN ADOPTED 83(CDA, UK, USA, FRANCE) -13-7..
ART 35C AHENDNENT). ( CONF.39/13/ ADD.§). ADOPTED 86-5-0. |
p2T 36C AMENDNENT OF MULTILATERALS).(CONF.39/15/ ADD.E). ADOPTED 31-5-0.

ART 37¢ WIENDHENT BETWEEN OHLY CERTA DN OF PARTIES).(CONF.38/15/
ADD.8) ADOPTED S1-0-8 | | |

ART 38. THERE IS NO/NO LONGER AN ART 38 IN PRESENT DRAFT A5 IT WAS
DELETED AT FIRST SESSION. . |

ART 39CVALIDITY AND CONTINUANCE IN FORCE).(CONF.3S/13/ABD.S).
ADOPTED 92 -1 TURKEY) -3. - ﬁ
ART 47 03LIGATIONS UNDE R ez [ERAL INNATL Law>.<céNE.39/13/ADD.9>‘
SDOPTED 99 -5 -1 CTURKEY). USA 1{ADE GENERAL STATEMENT EXPRESSING ITS
SUPPORT FOR CZRTAIN ARTS IN PART U AS BEING CONDITIONAL UPON INCLUSIOW
Iy CONVENTTON OF & SATISFACTORY SETTLEMENT OF DISPUTES PROCIDURE
(SUCH AS 62 BIS). | |

SRT 41CSEPARASILITY). C CONF.35/13/ 4 DD.9). FINLAND REQUESTED A SZP-
PRATE VOTZ ON WORDS QUOTE AND 50 UNQUOTE I¥ PARESCWHICH IF SUCCESSFUL

ceod , | ' ' o 003802
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IN DELETING YORDS WOULD HAVE RESULTED IN INCLUSION OF TREATIES VIOL-
ATING & RULE OF JUS COGENS AMONG THOSE THAT ARE SEPARABLE).VOTE ON
WORDS WAS SS-SS(CDA,FéAyuz,UK,UcA AND MOST WESTERN NATIONS)-§.THUS
WORDS SHOULD HAVE BEEN DELETED HAVING FAILED TO WIN TwO-THIRDS MAJ-

ORITY. HOWEVER A PPOLO“C D PROCZDURAL WRQQCLE(LCD PX INDIA AND TAR

3

ZANIA)FOLLOWED AND : ;sTdALLY UK AND VFIV‘H AFTER AN ADJOURNMENT F FOR
CONSULTATIONS)AGREED_TO HAVE & SECOND VOTE. THIS TiME ROLL CALL VOTE
ON WORDS WAS 66-38(CDL, UK, FRANCE, USA, ET AL)-S AND THEREFORE WORDS
WERE RETAINED WITH TWO-THIRDS VOTE, ART 41 WAS THZW ADO?TED 95-9
ART 42(?RESCRIPTION).(CONF.59/13/ADB.S)VZNEZUELA SOUGHT & SEFARATEZ
VOTE ON PARACBYWHICH WAS OPPOSED 3Y SWITZERLAND AND GUY Al AC OURTEL
398 MAYS).MOTION FOR DIV WAS REJECTED ON A ROLL CALL VOTE 21(VENEZ-
UELA AND MOST LATIN AMERICANS)-47(UK,USA,FRANC s SWITZZRLAND, GUY AN A
AND MOST AFRO-ASIANS)-37(CDA, ISRAEL, EASTERWN EUROPEANS).ART:QZ WAS
THEN ADOPTED 84(CDA, FRANCE, UK, USA, CHILE)-17(MOST LATIN AMERICANS)-6.
ART 43CINTERNAL LAW RE COVPETENCE).(CONF.35/13/ ADD.18) . CAMEROON
ASKED FOR A SEPARATE VOTE ON FINAL WORDS OF PARAl BEGINNING QUOTE
AND CONCERNED... UNQUOTE, MOTION WAS REJECTED 7(CDA, AUSTRIA, SOUTH
AFRICA)-43(USA,FRANCE, USSR)-47(UK). ART 43WAS THEN ADOPTED 94(CDA,
'FRANCE,UK,USA,USSR)-ﬁ-SCAMEROON).IN DEEATE CDA SPOKE TO POINT OUT
THAT OUR VOTES IN FAVOUR OF CEZRTAIN OF ARTS IN SECTIONS 2 AND 3 OF
PART V WERE CONDITIONAL UPON ADOPTION BY PLzNARY OF A SATISFACTORY

TTLEMENT OF DISPUTES CLAUST.

ST
ART4ACSPECTIFIC RESTRICTIONS ON AUTHORITY TO EXPRESS CONSENT).
L5
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(CONF.BS/IS/ADD.lﬁ)SPAINVHAD TABLED AN.AMENDMENT(L.ZS)WHICH IT COn-
SIDERED ESSENTIALLY OF &° UPQ TIRG %ATJPF AND WHICH WAS REFZRRED TO
DC WITHOUT VOTE.ARTICLE ADOPTED 121-2-2. ? ‘ .

ART 45CERR 01) (CONF,39/13/ADD.18). UK HAD TABLED &N AMENDMENT([IQ);
TO ADD AFTER QUOTE AN ERROR IN UNQUOTE WORDS QUOTE OR.CONCERNING UN=-
QUOCTE, IT ANNOUNCED,HOMEVER THAT IT WAS BEING WiTHDRA%N.ADOPTED | |
95(CDA, USA) -8 -5CUK, FRANCE). |

ART 46 (FRAUD). CCONF. 39/13/HUL.13).hJOPTrD Sz~ @ 7(UK FRANCES .

ART 47(CORRUPTION OF A PEH).(CONF.SS 13/ ADD.lﬁ)ADOPldD 84CUS A -
2(MXICO)-14(CDA, UK, FRANCE).

ART 48(COERCION).(CONF.39/13/ ADD.18) AUSTRIA REQU?STED SEPPRATV VOTE
oN VORD.SUOTE PERSONALLY UNQUOTE,VOTING WAS lo(JFh,nUSTRALIA UK,
FINLAND) - 46(CDA , AUSTRIA,USA)-35(FRANCE FnG,USSR).&ORD,WAS {EREF ORE
DELETED. VOTING ON ART 48 AS AMENDED WAS 93-8-4( UK, FRANCE).

ART 49(US£ OF FORCE TO COERCE). (“ONb SQ/IS/ADD.IE)ALTPOUCH MANY
HADvEXPECTED TO VOTE OH THIS ART AT 18TH NTC,AFCHANISiHI ANNOUNCED
IT WAS TABLING,A NEW DRAFT RESLH(L.32)TO SUPPLEMENT RESLN THAT HAD
SEEN ADOPTED AT 1ST SESSION EBY CW AND WAS TO 3E ADOPTED BY PLENARY.
AS TEXT HAD'NOT/NOT SEEN DISTRJBUTED IT ASKED UNDER RULE 27 THAT HTC
ADJORUN, MOTION WAS AD OP TZD 5 (CDA,UK,FRANCE)-l;(USA)-ZSQAUSTRIA,
AUSTRALIA). PI CUSSION OF ART 49 WILL RESUME M&YL2. |

~ WERSHOF
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REF YOUPTEL L559 MAY2

LAW OF TREATIES APT42 CJYANA

FO‘LOWING RECEIPT OF REFTEL WE TALKED WITH HEQJ OF uUYﬁNA DEL AND
EXPLAINED OUR DQOBLEM AT THAT TIME HE WAS NOT/NOT SURE THAT hV WOULD
QBJECT TO VENEZUELA REQUEST FOR SEPARATE VOTE ON PARA(B) HE THOUbHT
HVVﬁIGHT RELY ON'GETTIﬁ' TWO-THIPDS VOTE TO RETAIN THAT.PARA.YESTE??

DAY MORNING HOWEVER(CJUST PPIOP TO ODEVIN"'OF DEBATE ON ART 42)

. HE TOLD US THAT HE HAD DECIDED TO OBJECT TO SEPARATE VOTF AND STRON -

GLY URGED US TO ABSTAIN ON PROCEDURAL VOTE RATHER THAW VOTE IN FAVOUR
OF PERMITTING SEPARATE VOTE.IN VIEW OF REFTEL AND FEELINGS OF GUYANA
WE AGREED TO ABSTAIN, | |

VENEZUELA B0TH ON PROCEDURE AND SUBDTANCE.?ATT Rb ,NQUEST FOR SEP-:

ARATE VOTE WAS REJECTED 91 4TCUSA, UK, FQAYCE) z7(CDA) ART A/ WAS THEN

_ ADOPTED SA(C?A)-17 S

3« VENEZUELA AND HER SUPPORTERS PESENTVD PAPTICULARLY THE REFUSAL OF

'REQUEST FOR SEPARATE VOTE.AS IT TURNED OUT OUR ABSTENTION DTD NOT/

N OT AFVECT RESULTS.

WERSHOF
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The Canadian Delegation wishes to make a genersl statement
applicable to many of the articles in Sections 2 and 3 of Part ¥V of
the draft Corwenticn. . v ‘ v | -

GQuite apart from our éﬁabﬁé about the substance of some of
the articles in these sections; the Canadisn Delegation considers
that certain of these articles would be inaccepbable to the Canadian
Government in the sbsence of & satisfactory settlement of disputes -
¢lause such as Article 62 bis as reconmended recently by the Committee
of the Whole, | J |

Therefore, if the Canadian Delegation votes in favour of all
or most articles 1n‘3eetions 2 and % of Part V, we do so on the
asgumiption that this Conference will adopt a satisfactory settlement
of disputes clause.

If that assumption proves to be incorrect, the Canadien
Delegation reserves the right to reconsider its position on the |
question of the adoption of the Convention as e whole. Similar
declarstions were madé b? the Canadien Delegation at the lst Session
in Comittes of the Whole during the examination of Part V of the

Conwveéntion.
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LAW OF TREATIES:ART 32:MOST- FAVOURED NATION TREATMENT

ART 32 (TREATIES PROVIDING FOR RIGHTS FOR THIRD STATES) DEALS ( PART IC-
ULARLY IN PARADL)WITH MATTER OF RIGHTS ARLSING FOR THIRD STATES NOT/
NOT PARTIES TO GIVEN TREATY IF PARTIES SO INTEND AND IF THIRD STATES
CONCER NED ASSENT\THERETO.WHEN ARTICLE CAME BEFORE PLENARY MAY7 HUN-
(GARY AND USSR INIRSbQCED AMENDMENT (L.22)TO PROVIDE IN A NEW PARA

THAT QUOTE THE PROVISIONS OF PARAI SHALL NOT/NOT AFFECT THE RIGHTS

OF STATES WHICH ENJOY MOST FAVOURED NATION TREATMENT UNQUOTE.
2.ALTHOUGH ON ITS FACE(LOOKED AT FROM STRICTLY LEGAL VIEWPOINT) THIS
AMENDMENT MIGHT APPEAR ONLY' TO CONSTITUTE EXPLICITLY LOGICAL EXTEN-
 SION OF WHAT IS IMPLICIT IN PARAI IT WAS CONSIDERED BY MANY EUROPEAN
AND LATIN AMERICAN STATES IN chr TO BE YET ANOTHER EFFORT BY SOVIET
UNION .AND OTHER MEMBERS OF COMECQN TO SECURE FOR THENSELVES CERTAIN
ECONOMIC BENEFITS FROM OTHER STAIE§ WITHOUT HAVING TO GIVE ANYTHING

3

IN RETURN. \ |
5.WE UNDERSTAND THAT THERE STILL Exisr CERTAIN EARLY TREATIES CON-
CLUDED BY USSR(AND PERHAPS OTHER COMMUNIST COUNTRIES)WITH OTHER STA-

* TES WHICH CONTAIN VARIOUSVMFN-CLAUSES‘IN MEANWHILE GATT,EFTA,THE COM-
MON MARKET AND CERTAIN LATIN AMRICAN INTERSTATE AGREEWENTS HAVE BEEN
VELABORATED,LEGAL NATURES OF WHICH ARE NOT/NOT CLEARLY DEFINED BUT

ARE GENERALLY REGARDED AS LYING SOMEWHERE BETWEEN THATYOF FREE TRADE
...2 |

Aol
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ZONES AND THAT OF CUSTOMS UNIONS(TO WHICH MFN CLAUSES DO NOT/NOT

EAPPLY).IN'RECENT YEARS SOVIETS(BASING THEMSELVES ON MFN PROVISiONS
.UF SUCH EARLY TREATIES) HAVE,WE ARE TOLD,ATTEMPTED T0 OBTAIN FOR

THEMSELVES SIMILAR TARIFF TREATMENT AS OTHER PARTIES TO THOSE EARLY
TREATIES NOW EXTEND TO THEIR PARTNERS IN THE VARIOUS FREE. TRADE
ZONE AGREEMENTS TO WHICH THEY ARE "ALSO PARTIES.

4. NAJORITY OF EUROPEANS AND LATIN AMERICANS WERE THEREFORE FIRMLY

- OPPOSED TO L.22. AFTER AN ADJOURRMENT FOR PRIVATE DISCUSSICN USSR

(APPARENTLY REALIZING THAT IT WOULD NOT/NOT HAVE ENOUGH VOTES ‘TG CAR-

"RY ITS PROPOSED AMENDMENT)WITHDREW L. 22 AFTER PRESIDENT HAD MADE

STATEMENT‘TO EFFECT THAT IT WAS GENERAL UNDERSTANDING OF PLENARY THAT
NOTHING IN ART 32 WAS INTENDED TO EREJUDICE POSITION OF STATES ENJOY-
ING MOST FAVOURED NATION TREATMENT BY‘ViRTUE OF TREATIES TO WHICH
THEY WERE PARTIES.ART 32 WAS THEN ADOPTED 1008-0-08.

WERSHOF 003808
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LAY OF TREATIES: STATEMENTS ON ARTICLE 5(2)

—J
[9))]

TR
ot

0 STATEMENTS BY AMZRICANS AND BY WEST GER-
T

)

H SWISS THEY RECOMMEND SUMMARY RECORD

rr
)

TO UK 5T

(€3]
T
-3

OF THEIR STATEMENT AS ADEQUATELY COVERING IT.RECGRET RE

EMENT IN PARA 2 REFTEL WAS IN ZRROR AS THEY DID NOT/NOT SPE&K TO 5(2).

o, STATEMENT BY WEST GERMANY: QUOTE...SI ROUS SOMKES,NEANMOINS,
OPPOSE & CE PARAGRAPH,CEST POUR DES RAISONE DUN ORDRE PLUS FONDAWEN--
TAL, SURTOUT DARS LE CONTEXTE DI L& PRESZNTE CONVENTION.NOS RAISONS
SONT PRINCIPALENENT LES SUIVANTES:

PRENIEREMENT: SELON LARTICLEZ L DU PROJET DE CONVENTION DEVANT NOUS,
LA CONVENTION DOIT ETRE LIKITEE AUX ETATS.OR, LES MENSRES DUNE FED-
ERATION, MEME SIL LEUR £ST ACCORDE UNWE CERTAINE CAPACITE DAGIR SUR
LE PLAN INNATL ET DANS LE DOMAINE DU DROIT INKATL,NE PEUVENT PAS
ETRE ASSIMILEES DUNE FACON GENERALE AUX ETATS.CECI VAUT POUR LE DOM-

AINE DU VDROIT DES TRAITES COMME. POUR DAUTRES'DOﬁAINES DU DROIT IN-

N
U
x>

TERNATIONAL ET POUR LEQUEL LARTICLE \RAZ PREVOIT UNE ASSIMILATION

SANS DISTINCTION DES MEMBRES DUNE FEDERATION AUS ETATS.JE ME BORNERAI

A METTRE EN RELIEF, A TITRE DEXEMPLE,QUE SI UN MEH3RE DUNE FEDERATION
AGIT EN MATIERE DE TRAITES INTERNATIONAUX EN DEZHORS DES LINITES QUI
LUI SONT I¥POSES PAR LA CONSTITUTION FEDERALE, LES DISPOSITIONS DES
ARTICLES 7 ET 43 SONT GUERT CAPABLE DE COUVRIR LA SITUATIOW. ET

eee 2
e

;H/ C’/ é
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ECI EN RAISON DU FAIT QUIL NE SAGIT PAS DUNE SIMPLE VIOLATION DUNE
DISPOSITION CONSTITUTIONNELLE,MAIS DUN ACTE‘RELEVAﬁTE DU DROIT INT-
ERNATIONAL CREE PAR UNE ENTITE JURIDIQUE QUI NE POSSEDAIT PAS LA
PERSONNALITE JURIDIQUE POUR LE FAIRE.LACTE EST DONC NUL ET NE PEUT

TRE GUERI DANS LA MANIERE PREVUE AUX ARTICLES 7 ET 43....

“d
=g

\S

=1

DEUXIEMEMENT:; ST UN MEMERE DUNE FEDERATION POSSEDEZ LA COMPEZTENCE
LE DANGER DUN DIFF-

wn

DAGIR SUR LE PLAM INTERNATIOWAL,IL Y 4 TOUJOUR
DONT RELEVE

SRENT SUR LINTERPRETATION DE LA CONSTITUTION FEDERALE,
LA COMPETENCE EN MATIERZS INT ZRNATIONALES DU MEMBRE DE LA FEDERATION

EN QUESTION.DANS DE OAS PAREILS, IL Y & TOUJOURS LA FOSSIBILITE

QUE LA CONSTITUTION DUN ETAT SOIT INTERPRETEE FINALEMENT PAR UN AUTRE

ETAT OU PAR UNE INSTANCE INTERWATIONALE. LADOPTION DE LARTICLE 5 PaRA
2 ENTRAINERAIT SANS DOUTE Umr MULTIPLICATION DU RISQUE DE LIhCIDENCE

© DE TELLES SITUﬁTIONS QUT SONT HAUTEMENT 1NDF51nABLE....,' |

" AUANT DE CONCLURE, JE TIENS CEPENDANT A SOULIGNER CECI:SI MA DEL-

TGATION EST OPPOSEE A LINCLUSION DE LARTICLE 5 PARA2 DANS LA CONVEN-

TION, ELLE NE CONTESTE TOUTEFOIS NULLEMENT LA POSSIBILITE DES MEBRES

DUNE FEDERATION DAGIR DANS LE CHAMPS DU DROIT INTERNATIONAL DANS LA

-MESURE ET DANS LA FORME PRESCRITES PAR LA CONSTITUTION DE LA FEDER-

p3

ATION A LAQUELLE ILS APPARTIENNENT.ET JE VOUDRAIS AJOUTER, QUE L& RE-

S

[x1

JET EVENTUEL DU PARA2 NE PORTE EN RIEN PREJUDICE A LA FACULTE Di
MEMBRES,DUNE FEDERATION DAGIR-DANS LA MESURE OU LE LEUR EST CONSTIT-
UTIONNELLEMENT PERMIS-DANS LE DOMAINE DU DROIT INTERNATIONAL.UNQUOTE

'..3
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3. STATENENT BY ANERICANS:QUOTE...PARA2, HOWEVER, RAISES PROBLENS OF A
DIFFERENT ORDER. IT PROVIDES THAT THE TREATY-HAKING CAPACITY OF A |

MEM3ER OF A FEDERAL STATE IS TO BE DETERMINED 3Y REF TO THE FEIDERAL . .

CONSTITUTION. FEDERAL CONSTITUTIONS ARE INTERNAL LA¥. THEIR INTERPRET-

ATION FALLS WITHIN THE EXCLUSIVE JURISDICTION OF MUNICIPAL TRIBUN-

ALS OF FEDSRAL STATES.IF PARA2 OF ARTICLE 5 IS ADOPTED 5Y THE CTTEE

OFYTHE'WHOLE THERE IS AT LEAST.AN IAPLICATION THAT A STHTE CONTEMP-

1
sy
~rq
=1
]
Q]
Jo- W R
I
—
(e
—
O
=

LATING THE CONCLUSION OF A TREIATY WITH & MEMBER O
MIGHT ASSUME THE RIGHT TO INTZRPREIT FOR ITSELF THE CONSTITUTION OF
THE FEDERAL STATE. ”

A NUMBER OF FEDERAL STATES REPRESZNTED AT THIS CONFERENCE HAVE EST-
ASLISHED THAT THE RETENTION OF PARA 2 WOULD CAUSE TREW SUBSTANTIAL

i

DIFFICULTIES. AS A FEDERAL STATE, WE FULLY UNDERSTAND THESE PROBLEUS.

3

ON THE OTHER HAND, NO/NO STATE HAS-PRESENTED ANY SUSTAINABLE ARGUMENT

- THAT PARA 2 IS NECESSARY TO AVOID DIFFICULTIES.

MOREOVER;PARA 2 LEAVES UNANSWERED FAR TOO'ﬁANY QUE STIONS.OWINC TO
THE CONSTITUTIONAL éIFFERENCES BETWEEN FEDERAL.STATL IT WILL NOT/IFV
NOT ALWAYS RE CLEAR WHEN PARA2 APPLIES.MY DEL BELIEVES THAT FARAZ"
WoULD, IF ADOPTED, SOONER OR LATER CAUSE DIFFICULTIES NOT ONLY FOR FED- .
ERAL STATES BUT ALSO FOR OTHER STATES SEEKING TO ENTER INTO TREATYQ |
RELATIONS WITH MEMBERS OF FEDERAL STATES.IN 1965,AFTER REVIEWING THE
COMMENTS OF GOVTS ON THIS APTICLa,SlR HUMPHREY WAQDOCK,T‘E RAPPORTEUR
AND OUR EXPERT CGNSULTANT,PROPOSED.J:LETION OF THZ RULE.WE BELIEVE

THAT THIS PROPOSAL TO DELETE IS SOUND....UKGUOTE.
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REF YOURTEL L577

LAY OF TREATIES:STATEMENTS ON ARTS(2)

WE HAVE ALREADY AIRMAILED SUMNARY RECORDS OF 7TH AND 8TUITCS oF

PLEN ARY OF ADR28 DISCUSSING ART5(2)BUT UNDERS STAND THAT DUE TO STRIKE

"THEY MAY NOT/NOT YET HAVE REACHED YOU.

2. FACT THAT MOST OoF DELS WHO SPOKE TO 5¢2) AND FROM WHOM WE REQUESTED
COPIES OF>SPEECFES WERE NOT/NOT USING PPEPARED STATEMERTS AND-INSfEAD
HAVE HAD TO DRFPAKE;TYPQD SCRIPTS 'FOR US HAS FtANT THAT WE HAVE TO
DATE RECEIVED COPIES OF STATEMENTS ONLY PROM AUSTRALIA, CYPRUS,INDIA
AND URUGUY(IQ SPANISH). IN ADDITION ARGENTINA, FGR, UK AMD USA HAVE
PROMISED US TEXTS. NONE QILL BE FORTHCOMING FROM BRAZIL OR SWIT-,V
ZERLAUD(”{ICH SPOKE FROM RUDI? ENTARY NOTES ONLY). ] |

3. FOLLOWING ARE‘SIGNIFICANT EXCERPTS FRON TEYTC ALREADY AVAILABLE
WITH WHOLE OF UPJCJAYAN STATEMENT SLNC& IT WAS SO SHORT.AS SOO0N AS

OTHER STATEMENTS ARE RECEIVED WE WILL CABLE FURTHER XTR ACTS.COPIES

OF STATENENTS ALREADY RECEIVED, PLUS SUMMARY RECORDS OF . APR28 PLENARY

MTGS ALSO BY . AIRMAIL.
4. STATEMENT OF URUGUAY:QUOTE #I DTLEGACION QUIERE REFERIRSE MUY
LEGADO DEL CDA EN RELA-

Iy

BREVEMENTE AL PUNTO PLANTEADO POR EL SENOR D
CION CON EL PARRAFO 2 DEL ARTS.
EN OPORTUNIDAD DE LA INTERVENCION QUE LE CUPO EN EL TRANSCURSO DE

LAS SESIONES DE LA COMISION PLENARIA EN EL PRIMER PERIODO DE SESIONES

eel? )3 ‘3/(’, - .003812
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DE LA CONFERENCTA M1 DELZCACION SE MANIFESTO EW CONTRA DEL REFERIDO

PARRAFO Y DE su INSERCION EN LA CONVENCION |

' DOS RAZONES FUNDAMEWTAN A JUICIO DE ME DELEGACION TAL CRITERRIO:

LA PRINERA, QUE EL PARRAFO EN CONENTARIO MAS QUE UNA INJERENCIA IND-

FEIDA EN LOS ASUNTOS INTERNOS DEL ESTADO SUPONE QUE EL DERECHO INT-

ERNACIONAL CEDE SU PRIORIDAD EN FAVOR DEL DERECH FEDERAL INTERNO EN

UNA DE SUS FUNCIONES MAS INPORTANTES: LA DE DETERMINAR LOS SUJETOS

DE DERECHO INTERN ACIONAL FACULTADOS PARA ACTUAR EN ESA ESFERA.EN RE-

ALIDAD, EL " JUS CONTRAENDI" DE UN ESTADO FEDERADO ESTA DETERMINADO

NO SOLO POR LA CONSTITUNCION DEL ESTADO FEDERAL SINO QUE DIPENDE TAl-

SIZN DE QUE 0TROS ESTADOS ACEPTEN CELEBRAR TRATADOS CON DICHO ESTADO.
LA SEGUNDA, QUE SERIA PELIGROSO ADOPTAR EL TEXTO DEL PARRAFO 2 DEL

ARTS PORQUE EN TAL CASO TADO DEPENDERIA DE LAS DISPOSICIONES DE LA

CONSTITUCION DEL ESTADO FEDERAL.DICHO ESTADO TEWDRIA ENTONCES UNA

VENTAJA CONSIDERABLE SO3RE EL ESTADO UNITARIO YA QUE PODRIA SO PRE-

TEXTO DE TAL DISPOSICION INTRODUCIR EN LAS CONFERENCIAS Y EN LOS

TRATADOS MULTILATERALES UN GRAN NUMERO DE SUJETOS D2 DERECHOQ, DE SUB-

%

DIVISIONES POLITICAS QUE DECIDIERA CREAR.DE TAL SUERTE, LOS ESTADO
FEDERALES PODRIAN DESEQUILIBRAR GRAVEMENTE EN SU'FAVO§-EL NUMERO DE

PARTES Y EL NUMEROC DE VOTOS. |

POR.LO EXPUESTO, MI DELEGACION APOYA LA PROPUZSTA DE VOTACION SEPAR-

ADA DEL PARéAFO 2 DEL ART5 FORMULADA POR EL SENOR DELEGADO DE MUCHAS
GRACIAS,SENOR PRESIDENTE. UNQUOTE.
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5.STATEMENT OF CYPRUS:QUOTE...THE REPURBLIC OF CYPRUS NEITHER IQ NOR
IS IT LIKELY'TO,BECOME A'FEDEHAE STATE AND THERFORE THE ISSUE IN
A?TICLE 5(2)D0ES NOI/NOTVAFFEC- Us DIRECTLY,

NEVERTHELESS, ON THE BASIS OF GENERAL CONSIDERATIOHNS, WE ARE CONvIN-
CED THAT THE ADOPTION OF A PROVISION OF .THE KIND SET OUT INZARTIQLE
S5C(2YMIGHT LEAD TO THE PRACTICE OF OTHER STATES ASSUMING THE_RIGﬁ} TQ
INTERPRET FbR'THEMSELVES THE CONSTITUTIONS OF FEDERAL STATES AND
THIS, IN OUR VIEW, WOULD CONSTITUTE A CASE OF-INTERFEﬁENCE BY QUTSIDE
STATES IN THE INTE?NAL AVF"IKS OF A FEDERAL SIAIE.NOHEOVER,IT IS AN
UNTENASLE PROPOSITION THAT A FEDERAL CONSTITUTION, WHICH IS INTERNAL
LAWY OF THE FEDERAL STATE,CAN BY ITSELF DtTERVIN_ MATTLRS ON INNATL
LAY, _ -

IT ISlFORnTHESE REASONS,AND FOR THE PRACTICAL PRbBLEMS THAT ARE
BOUND TO ARISE IF SUCH PROVISION IS WADE PART OF THE CONVENTION MR
PRESIDENT, THAT MY DEL WILL VOTE FOR THE DELETION OF ARTICLE 5(2)':
... UNQUOTE. |
S. STATﬁMFNT OF AUSTRALIA.QUOTE,;.THE RETENTIOWN OF PA?ﬂb OF ARTICLE
5 COULD CREATE POTENTIéLbDIFFICULTIE FOR SOME OTxui ﬁCDEQﬁL SOATES,
WHEREAS NO/HO CASE HAS‘BEEN DEﬁ NSTRATED THAT ITS RETEWNTION IS NEC--
ESSARYIOR THAT ITS DELETIO” WOULD 5CCQSION ANY REAL DIFFICULTIESy
I SAY THIS WITH THE GQLATECT R“SPLCI TO PREVIOUS 5PLAKtﬂS IN ThIS
DEBATE THAT ﬂAVt SPOKEN IN THE CONTRARY SENSEr

THESE LATTER REPS HAVQ,EG POINTED'OUT THAT IT WILLTBE FOR. THE
INTERNAL AUTHORITIES OF A STATE TO INTERPRET THE CONSTITUTiON AND
!
003814
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THAT THE FEARS IN THIS REGARD ARE NOT/NOT WZLL BASED. ONE CDMMENT_ I
WOULD MAKE IS THAT PARA2 DOES NOT/NOT SPZLL THIS OUT AND THE%‘E Is A
REAL RISK OF MISUNDERSTANDING ON THE MATTER.FURTHER I WOULD SUBMIT
' THAT BESIDES THIS PROBLEM THERE ARE OTHER PROBLENMS LATENT IN PARA’Z,
SQCH AS ‘TIHE PROPER ROLE THAT INNATL LAW PLAYS IN THE RECOGNITION OF

E...

] -

THE TREATY-MAKING CAPACITY OF A MEMBER OF A FEDERAL STA
THE PROBLEMS ARE COMPLEX AND REAL. THE SOLUTION,HOWEVER, IS A SIMPLE
ONE AND THAT IS TO DELETE PARA2. THIS STEP WILL BE WITHOUT PREJUDICE -
To ANY DEL AND WILL ENABLE THE CONFERENCE TO GET ON WITH WHAT IS OUR
ESSENTIAL TASK, WHICH IS TO DRAW UP £ CONVENTION DEALING WITH TREATIES
BETWEEN STATESJM |
MR PRESIDENT, THE HISTORY OF ARTICLE 5 HAS ALREADY BEEN DESCRIBED
T0 US. ITS ORIGINS GO BACK TO A TIME WHEN THE DRAFT ARTICLES WERE IN-
TENDED TO COVSR ALL KINDS OF TREATIES AND WHEN AN ELABORATE PROVISION
ON TREAY-MAKING CAPACITY WAS THEREFORE WARRANTED, FINALLY A DIFFERENT
COURSE HAS BEEN TAKEY AND THAT HAS SESN TO LIMIT THE CONVENTION TO
TREATIES BETWEEN sTATEs,A&D AS A RESULT THE ILC TRUNCATED THE ORIG-
INAL ARTICLE 5. 3UT IT DID NOT/NOT GO FAR ENOUGH.OUR HOPE IS THAT
THIS PLENARY SESSION WILL éOMPLEIE WHAT THE ILC DID NOT/NOT QUITE
FINISH, aND DELETE PARA2 OF ARTICLE 5....U@Qu0TE‘ ~
7.STATENENT OF INDIA: QUOTE...WE DO RECOGNIZE THAT A MENBER OF A FED-
~ ERAL UNION MAY POSSESS CAPACITY TO CONCLUDE TREATIES. THIS IS A ST
TEMENT OF FACT SINCE SOME CONSTITUENT UNITS OF FEDERAL STATES DO
CONCLUDE TREATIES WITH SOVEREIGN STATES.THIS POSITION ONLY REFLECTS

‘e s @ 5
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THEIR TREATY-MAKING CAPACITY.R2UT MR PRESIDENT OUR DRAFT CONVENTION
IS NOT/NOT EXHAUSTIVE.AS IS5 QUITE CLEAR FROM THE TEXT OF ARTICLE 1

- OF THE CONVENTION,ADOPTED 3Y THE CONFERENCE UNANIMOUSLY THIS Mbﬁ?
NING, OUR CONVENTION DOES WOT/NOT INCLUDE TREATIES CONCLUDED BETWEEN
‘STATES AND INNATL ORGANIZATIONS,NOR BETWEEN INNATL ORGANIZATIONS.
iNTER SE. NOR DOES IT DEAL COMPREHENSIVELY WITH THE ISSUES ARISING - -

~ FROM TREATIES CONCLUDED BETWEEN SOVEREIGN STATES AND THE MEMEERS OF
A FEDERAL UNION. SINCE OUR CONVENTfON CONCENTRATES ONLY ON TREATIES
CONCLUDED BETWEEN STATES, THE PROPER COURSE WOULD BE,NOT/NOT TO DEAL
WITH THE‘QUESTION OF TREATIES CONCLUDED BETWEEN STATES AND MEMBERS
OF A FEDERAL UNION.IN THE ALTERNATIVE, THERE MUST ALSO BE INCLUDED :

“IN THE CONVENTiON,A COMRREHENSIVE SECTION DEALING NOT/NOT ONLY WITH
THE CAPACITY 5F MEM3ERS OF A FEDERAL UNION TO CONCLUDE TREATIES BUT
ALSO ALL OTHER CONSEQUENTIAL QUESTIONS. ALL ASPECTS OF TREATIES BE-
TWEEN MEMBEZRS OF A FEDERAL UNION -AND STATES ARE NOT/NOT COVERED IN
ARTICLE-B- SUCH AS: EG(1)WAO WILL ISSUEL FULL POWERS?(2)HOW WILL CON-

- SENT OF THE MEMBERS Of A FEDERAL UNION TO BE BOUND BY TH: TREATY BE
EXPRESSED?(3) HOW WILL DISPUTES BETWEEW STATES AND MEMBERS OF A FEDER-
AL UNION BE SETTLED IE TERMS OF.ARTICLEYSZ?(4)WHAT WILL Bz THE RESP-
ONSIBILITY OF MEMBERS OF A FEDERAL UNION FO? BREACH.OF TREATY OBLIG-
ATIONS?MR PRESIDENT, THIS IS AN AREA IN WHICH If WOULD BE EXCEEDINGLY
UNWISE TO ENUNCIATE OR CODIFY ANY RULES.OF INNATL LAW;FOR IT I5, 1IN
ESSENCE, A MATTER SOLELY REGULATED BY THE INTERNAL LAW OF EACH FED-
ERATION, WE SHOULD NOT/NOT RUSH IN, WHERE ANGELS FEAR TO TREAD. THE
cer S | - . 003816
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OF PRESENT ARTICLE 5(2),MIGHT GIVE THEZ IMPRESSION THAT A STATE CAN
CLAIM THE AUTHORITY OF INNATL LAW IN SEEKING TO INTERPRET THE CONST-
ITUTION OR CONSTITUTIONAL PRACTICE OF ANOTHER STATE IN THIS CONTEXT,
WAICH MAY WELL CONSTITUTE INTERVENTION OF THE MOST SERIOUS KIND...
MR PRESIDENT, IT CAN IMMEDLY BE REALIZED THAT IF WE WENT INTO THESE
QUESTIONS, WE WOULD NECESSARILY HAVE TO ENTER INTO THE QUESTION OF
RELATIONS BETWEEN THE MEMBERS OF A FEDERAL UNION AND THE FEDERAL GO-
GOVT-RELATIONS WHICH ARE GOVERNED ESSENTIALLY BY MUNICIPAL LAW. THE
ILC HAS NOT/NOT GONE INTO THESE QUESTIONS...MY DEL IS OF THE VIEW -
THAT THE BEST COURSE OPEN TO THE CONFERENCE IS NOT/NOT TO RETAIW
PARA2. THE RESULT OF THIS COURSE WOULD BE THAT THE TREATY-MAKING
CAPACITY OF & MENBER OF A FEDERAL UNION,UWILL CONTINUE TO BE DETERN-
INED SY THE CONSTITUTION OF THAT FEDERAL UNION, WHICH WOULD ALSO SET
FORTH THE PROCEDURES OF TREATY-MAKING BY ITS MEWMBERS AS WELL AS THE
LIMITATIONS OF THEIR POVERS. THIS CAPACITY COULD CONTINUE TO BE REC-
OGNTZED BY THOSE SOVEREIGH STATES WHO DECIDE TO CONCLUDE TREATIES
WITH THEM., IN OTHER wORDs;TQE DELETION. OF PARA2 WILL NOT/NOT IN ANY
HANNER AFFECT THE TREATY-MAKING CAPACITY OF MEMBERS OF A FEDERAL
UNTON; IT WILL ONLY 6VOID DIFFICULTIES,FROM THE INNATL LAW VIEWPOINT

oo« UNQUOTE.
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LAY OF TREATIES:PART V AND SETTLEMENT OF DISPUTES
PLENARY SHOULD BEGIN CONSIDERATION OF PART VC(INVALIDITY TERMINATICN
AND SUSPENSION)SOMETIME LATER THIS WEEK. WHEN IT DOES SO IT SEEMS
LIKELY THAT SUBSTANTIVE ARTICLES WILL BE TAKEN UP BEFORE WE HAVE
CONSIDERED SETTLEMENT OF DISPUTES PROCEDURESCAND IN PARTICULAR ART
62 BIS.
2.THUS IT IS NOW TIMELY FOR US TO DETERMINE HOW WE SHOULD VOTE ON
INDIVIDUAL ARTICLES IN PART V OF PARTICULAR CONCERN TO US AND FOR
WHICH OUR EVENTUAL SUPPORT WILL DEPEND ON THERE BEING INCLUDED IN
CONVENTION SATISFACTORY SETTLEMENT OF DISPUTES PROVISIONS.THIS
SUBJ IS ONE WHICH WE HAVE DISCUSSED WITH BOTH OUR AMERICAN'AND OUR
BRIT COLLEAGUESCWHOSE OWN THINKING IS NOT/NOT YET PARTICULARLY
ADVANCED). IT WILL ALSO UNDOUBTEDLY SOON BE _DISCUSSED IN WESTERN
GROUP.
3. OUR OWN INCLINATION IS TO VOTE IN FAVOUR OF ARTICLES IN PART V

: WHEN THVY COME BEFORE PLENAPY BUT TO MAKE IT CL“AR IN A STATEMVATb

~E{WV COULn DELIVER EARLY THAT OUR SUPPORT IS STILL ONLY CONDITIONAL

;"V-'L_";‘I-ZV:_'AND THAT OU STION WHETHER OR NOT/NOT WE COULD EVENTUALLY VOTE IN
F/—WOUP OF TEXT AS A WHOLE WILL DEPEND ON. EVENTUAL PESLN OF QUESTION |
:,‘}"(f OF SETTLEMENT OF DISPUTES. |

!(M 4.WE WILL IN A FEW DAYS RAISE WITH, YOU CFPAPATE AND MORE mpomam

' ﬂU”STION OF HOW T0 VOTE oN- TEXT OF CONVENTION AS & WHOLE IF PRESHNT
‘00'2

003821

| "‘S, %‘%’



Document dlsclosed under the Access g info, matl Act -
. Docgment alvulgue en veWLol r' tion

1
o 3

CONFIDENTTIAL
Fit VIENN MAY7/69 NO/NO STANDARD
" TO EXTEROTT 384 IMMED.

. : ) M s &
LAW OF TREATIES-ARTICLE 49 - | 0 léﬁﬁr ,

TEXT OF ART 49 ADOPTED BY ILC PROVIDED THAT A TREATY IS VOID IF
PROCURED BY THREAT OR USE OF FORCE IN VIOLATION OF QUOTE THE ‘PRINCIP-
" LES OF THE CHARTER OF THE UN UNQUOTE.AS A RESULT OF ADOPTION OF AMEN-

" DMENT A/FOJF 39/C. 1/L./89 PROPOSED BY BULGARIA ET AL AT FIRST SESSION

- PASSAGE QUOTEp WAS EXPANDED TO READ GUOTE THE PRINCIPLES OF INNATL
~ LaW EMBODIED IN THE CHARTER OF THE UN U&QUQTE.TEXT OF AMENDMENT

AND RECORD OF VOTING APPEAR IN RAPPORTEURS REPORT(A/CONF.39/C.1/-
L. 37¢/REV. 1/VOL II)AT PAGES 251 AND 253 RESPECTIVELY.YOU WILL NOTE
DA, USA AND FRANCE ARSTAINED ON AMENDNENT AND UK VOTED.AGAINST.

0UR ABSTENTION WAS PRESUMABLY BASED ON VIEW THAT AMENDMENT ADDED J
NOTPING CICNIFICABT TO SUBSTANCE OF ART.

M.VﬁahAS OF CHILEAN DEL APPPOACHED US YESTERDAY ?EEKING OUR SUPPOP1

FOR "FFODTS BY CHILV AND OTHqu TO DELETE FROM TEXT ADOPTED BY CTTEE

OF THE WHOLECCY> NORDS QUOTE TNNATL LAY EMBODIED IN UNQUOTE. IMPORT-
 ANCE OF ART-FORCHILﬁAARIS?S FROM POSSIBLV-INVOCATION'DF ART 49 BY
'BOLIVIA IN RESPECT OF PEACE TREATY BETWEEN CHILF AND. 5OLIVIA CoONC-
LUDED APROX 1@@>Y?ARS AGO WHICH ESTPBLISHED-NATL BOUNDARIES BETWEEN
v.BOLIVIA AND CHILE IN A MANNER FAVOUPAELE TO CHILE.PERU,uHIcg'SuPP@gTs

CHILEAN EFFORT TO DELETE PHPAQE IN- @UFSTION IS :IN SIMILAR SiTUATION :

VIS A-VIS FCUPDOR. _
S.SIPFIFICANCF ATTACHVD TO DHRASV IN. Q ESTTON BY CHIL17 IS L‘SS““NT-

.0.2'

o

L9

/4abu”&ﬂwu7
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CONFIDENTTIAL
'PAGE TWO 385 NO/NO STANDARD

GQBIc FAILS IN PLENARY AND IF NO/N O OTHER cATIC’FACTORY SETT'E;ENT
'OF DICPUTEc CLAUSE IS ADOPTED.
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e Tl v T ° Docunient disclosed under the Access to In ation )
LE T R R . Document divuigué en vertu de la Loi sur 'accés d\'informati

L. 289)HAS INFORMED US THAT,WHILE IT CONSIDERS CW FOQMULATION LEGALLY

7 PREFERABLE TO THAT OF ILC, IT- HAS NO/NO POLITICAL INTEREST IN ADOPT-

- - REQUEST FOR SEPARATE-VOTE ON PHRASE IN QU“VTION(WHICH WE CAN SUPPORT

i-CONCWPNvD,IE,FOR DELETION OF PHRASE.OUR VIEW ON SUBSTANCE IS BASFD :
_,‘CONVLNTION APPLIES TO PRE-EXISTING TREATIES, [ESPECTALLY PEACE TREAT- OD

L] 0,.'3

2

CONFIDENTTIAL
PAGE TWO 324 NO/NO STANDARD
IALLY TEMPORAL.CHILEAN DEL CONSIDERS ILC TEXT SPEAKS ONLY FROM ADOPT-

10N OF CHARTER IN 1945 WHEREAS CW TEXT MAY BE INTERPRETED AS REF ERR- P
Ve

ING TO PRINCIPLES AND THEREFORE APPLYING TO TREATIES WHICH ARTEDATE ‘
CHARTER.IF FINAL CLAUSE ON NON-RETROACTIVITY OF PRESENT CONVENTION i'
SIMILAR TO THAT ADOPTED IN CW IS ALSO ADOPTED IN PLENARY POSSIBILITY F
OF INVOKING CONVENTION IN RESPECT OF 19 CENTURY PEACE TREATIES WILL, |
OF COURSE,BFE GREATLY REDUCED.AT TIME OF DEBATE ON ART 49, HOWEVER,

IT WILL NOT/NOT BE XNOWN WHETHER PLENARY WILL ADOPT EXISTING FINAL
CLAUSE ON NON=-RETROACTIVITY.HENCE CHILEAN EFFORT TO DELETE PHRASE
IN QUESTION.

2.MXICAN DEL(PRINCIPAL LATINAMERICAN CO-SPONSOR OF AMENDMENT

10N OF Cu TEXT.

5. WE. FAVOUR ACCFDING TO CHILEAW RFQUEQT FOR CDN SUPPORT BOTH ON
CONSISTENT WITH OUR POSITION ON ART 5(2))AND ON QUBSTANTIVF ISSUE

UPON TWO CONSIDERATIONi;iERQT THAT CHILE SUPPOPTED US' ON ART 9;) ‘Ejﬁnr—ew
AND SECOND THAT ANY TEXT WHICH MIGHT CREATE IMPRESSION THAT PRESENT |
NRua

TES HOULD QE AVOIDED.
‘8¢ ART 49 MAY COME BEFO?E PLENARY ON FRI MAYS.IF WE HAVE NOT/NOT

; p??
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a
. -~

¢ ONFIDENTTIAL

,‘PAGE THREE 384 NO/NO STANDARD o
'HEARD FROW YOU TO CONTRARY BEFORE THEN WE SHALL VOTE AS INDICATED
IN PRECEDING PARA PROVIDED WE ARE IN RESPECTABLE COWPANY

|  VERSHOF...
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EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

United Nations Diviaion
©  Agt: Nr. Sterling secuTy RESTRICTED
. Hay 5, 1969
FROM Legal Division | DATE . [}
De ' NUMBER
REFERENCE Numéro
Référence
FILE DOSSIER
IUOTO Conferencet All States Formla OTTAWA
| 2a-3-7=C
MISSION
59

ENCLOSURES
Annexes

DISTRIBUTION

Buropean

Ext. 407D/Bil.

(Admin. Services Div.)

" In response to your request, we offer the following
background information on the "all ptates formula" for possible uge by
the Canedian delegstion to the forthcoming IUCTO Conference.

2. Some versionn or other of a formula which would permit
"all stabel” to attend conferences of the UN. or its specialized
agencies or accede to miltilatersl treaties have been introduced
by the Eustern Furopesns with regulority over the years. In neerly
gvery cago the west has been sble to defeat these proposals., On

~ eertain occagions it has been congidered necessary or deslrable to
~ work out. a compromise because of the importance of the subject matter

ef a prablem or because of the desirability of having wide accession to

& resiltent treaty. Foxr example, a formila was devised for the Outer
Space and Nuclear Test Ban Treaties vhich provided for multiple depositeries,

and which have had the effect of permitting Fast Germany to deposit

instmments of accession in Moscow. In all other cages, however, the
west has been successful thug for in naintaining the formula used in the
Vienna Conventions on Diplomgtic and Cansular Relations, nemely:

+.» 811 States merbers of the United Ndions or of any of the specislized
agencien or Parties to the Statute of the Intemational Court of Justics,
and by any other State invited by the General Assembly of the United

 MNatdons to become a Party to the Convenmtion ...".

2

3. Mogt recently, the question has arisen in connection with
the Lenw of Treaties Conference. The basis of the conference is &
Convention drafted by the Internatienal Lav Commission, laying down
the fundanmentsl principles of the law of treatles. It 18 of 4interest
thé the U.S.5,R. representative on the Commisaion was successful in

“having a version of the "all gtates” formula included in the convention,

but it wvas deleted by the Commission as a result of tho determined
efforts of a rumber of western jurists on the Commission, principally

- the USSEA, who led the fight as Canadian mesber of the Commission.

h. Subgequently, in 1966, when the Sixth Coumittee of the General
Agsenbly was discussing the propcsal to hold an international conference
of plenipotentiaries on the low of Treaties, the Esstern Puropeans
proposed that the resolution "invites all states to send delegations

i.-uz
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(‘2-

to parbiei;:aﬁe iy tho work of the coafercnve”. After compidersble mbbying,
the Heotern Group oo oblo to dofont thin propopal {33-53+19) ond obtoin
approval for o ooificotion of tho "Viemms fermula’; "imvitoy SRoetoo techers

of tho United Ndlony, Stotcn nechors of tho Spesinlined aponcies, Stotay partics
o the ptotuto of the Intarmidonnl Court of Jugtice, ond States that the

- Genersl Avoorbly deciden r!pwiallg to invite, to paraiaimm in the conference”.

S, The oaln roccons for aha Hest o success 4n dﬁfmtﬁﬂg i;m troditionsl
1011 stoten fommla” wen that tho Scorcipyy-Genorsl vede it closr that he could
not dcplonment such o forenla. A% the plonary seotion oo Tovesher 18, 1963, ho
il in offoct that bo could not declde vhethor corboaln condroversinl estitic
aro stotes ond thad, 1€ on o) ctotes formula vers phven $o hic, he wsuld hove
to anl tho Gonaral dspechly to provide hin with o st of the gtates vithin

the fortmln, othor than thogo vidch oro necbars of tho M.

G. In the debato the USHR $riod ut .fniiaﬁ &0 gt oo not-q ned

gtote to propuse that “Stotes perty to oy tresty that hed boon repistercd
with the UI° ghould be invited ko tho comference. And vhen 3 vas discovered
thot Scathern Rhodeuda, for foptowe, won anong those contrdes tht would
then bovo hed fo b imite&, the Dmtern Duoopomt deopped thds ides.

YO At tho carrert Law of Trootdes coufermceJ the a1l statcs iﬁwa
arised coinly in commection with the fincl clsuso on sccespion, Atbough 48

aino catorn 4rbo orticlen deldivg vidh oultilotersl $rectics of gonopsi it orest
for the Lrbcrnntions] commnity and tho right of "gil steten” o parkicipsto

in and btmm pa:*&ﬁa to ‘uch capigenl treaticy,

B, Lot month, during the fesond seszion of the law of Lmt:iee

Conforenco, Brapil cnd the UK pmoposad the Viema forcnls i oppodition to

ey Beobory Buvopoan mwmm of the oll ctotey foromla, Tho non-sifpnocd

soaglt o cmmzﬁa by suggesting that Partico $o tho Buclear Teok Ban Tromty

mmd tho &st.ez* Space Treaty thould mtonntically bo dlipgible to bevone povtdey

- %0 tho Lov of Trosties Convention, Our dolesmbion has reportads that in the volidng
in Comdtioo of tho thole, the Conforonco resoundly defested the all gtates §

‘formula 1;32*56&&1&5&)«-1?5 ord the rsm‘alﬁmnﬁ proposel {R-LHConzda)-RS)

- oA cdoptad the Vienna Formula (60(Conada)-26-19), /Proceducy for the cofgranco

rﬁe}%ﬁﬁsﬂe m.%e rﬂ}% eén aga %W% 4%‘338133?}‘%&13 of the desire of

.ca nurber of States to schieve s cumprendsc solution, | (A nunber of gestern.
 sdelegabiong Voula nob Ge sdorsd to-thé acceptance 031 an nceesaion fox‘“fiﬂé"“
simiar to that used in the Nuclear Test Ba'a and t)ui;er Spac:é Tre&tzés:“‘% €
West Germans may block such a mve) . . e

g. Expenerxce go far concerning the all states i‘omla s partmulc.rly
that ‘at the second Law of Treaties Conference, suggests, therefore, that the
formala hag little chance of being adopted at any internat lonal conferencs
 under W aepis. This is not to sy, however, thdt the Eastern Buvopeans
will not comtinue to advance it on every occasion in order, inter alia to
attempt to win recognition for East Germemy. In the event, that you
consider this issue could arise at the YUOTO Conference, we recommend the
delegation be instructed to refer o Ottawa for guidance, not so much on how
to respond but on what specifically to say. :

J.A. BEESLEY

Legal Division
- . 003828
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INSTRUCTIONS
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R B o st

" from the Depnrtmem. to posts abroad and vice versa.

\

-

2. 'l‘his for’m should NoT be used to cover document.s requiring uctibn.

3. The neme of the person responslble for authorizing the despatch
of the material should be shownh opposite the words "Despatchmg
Authority". This may be done hy sxgnat.ure, name. stemp or by any
otheruz‘xyxtabln means.

~ ;4 The form should bear the security classlflcution ‘'of the material -

:‘ .
it covers}

e ! B .
™8, The colomn for "Copies” should indicate the number of copies of
each document ‘trensmitted. The space for "No. of Enclosures® should
.show the total number of copnes of all documents covered by the’
transmittal sl’ - ‘-ﬁ;s “will fap:lx;a;gf@'&"ﬁmg on despatch and

receipt of maik.: usiEiag jSEeT Uj
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J .. ‘V}LLD/G I\TOR EAU/gm

J‘;“Berne,:le~5ﬁﬁa§f1969_

-

- Man51eur le Becretalre Général, ,.’r ' I o .

" - Je v1ens d'apprenﬁre, par voie d‘un e
télégramme ‘de notre représentant X la Conféremce de. = ...
la Commission du Droit International i Viemne que - - .+
le représentant suisse, le Dr. Bindschedler, a voté
‘contre le paragraphe 2 de l'farticle 5 du projet de
Convention sur le droit des traités et qu'il a en
outre, dans son discours, anpuyé plusieurs des '

~ arguments canadiens. ” T~

. Comme vous 1e savezs par les representa~
tions que notre Chargé d'affaires a faites auprdés de
vous 1l'an dernier, le Canada tient beaucoup 3 ce gue
¢e paragraphe soit exclu de la Convention. Conscients . A
comme nous le sommes que 1l'article 5 est conforme & . L
la pratique sulisse et que son inclusion ou exclusion L L
dans le corps de .la Convention ne touchait pas les =
intéréts directs de votre pays, nous sommes: d'autant

- plus reconnaissants'd la Sulsge de nouq -avoir denné

© . son appui: partzcullarement precleux." LA

Je vous remercie v1vement de votre _
intérat personnel dans cette affaire et de cette , _
vgreuve de aoliﬁarité entre pays féderaux. P

‘ P - Je vous prle d'agréer, Lonsleur le
. Secrétaire Général l'assnrance de ma trés haute
- - conszderation._;‘ : o . -

« Ofiginal Sigred by . -

L UAMES A Roams o A

“-'James A, Roberts
. Ambassadeur

- lonsieur’ 1’Ambassaaeur Pierre Hicheli

‘Secrétaire Géméral
Départenent Pollthue Pédéral
Berne
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- e < E

é‘s | //470"7’/’%

UNA§/S

RR OTT

DE UNA

R 2510007
UNCLASSIFIED

FN VIENN MAY5/65 NO/HO STANDARD
TO EXTEROTT 374

REF OURTEL 343 APR2S

LAY OF TREATIES CONFERENCE-SECOND SESSION-FOURTH WEEKLY SUMMARY-
APR28 =38 “ | |

CONFERANCE BEGAN MTG IN PLENARY MON MORNING APR2S,AND WITH ONLY A FEV
EXCEPTIONS, HAS BEEN MOVING QUICKLY THROUGH-FARLY ARTICLES WITH FOLL-
OWING RESULTS:ARTICLE 1¢SCOPE OF THE PRESENT CONVENTION).TEXT OF ART-
ICLE | APPEARING IN A/CONF 39/13 WAS ADOPTED 98--2.IT WILL BE

NOTED THAT DRAFTING CTTEECDG), IN SUBMITTING TEXTS TO PLENARY, IS IN-
CLUDING TITLES OF ARTICLES. TITLES WERE NOT/NOT INCLUDED IN TEXTS
ADOPTED BY CTTEE OF WHOLECCW). |

ARTICLE 2(USE OF TERWS).TEXT OF ARTICLE 2 APPEARING IN 39/13 WAS DIS-
CUSSED IN PLENARY IMMEDLY FOLLOWING DISCUSSION OF ARTICLE 1.AS NO/NO
FINAL DECISION ON DEFINITIONS CAN BE TAKEN, HOWEVER, UNTIL CONTENTS OF
CONVENTION ARE KNOWN,VOTE ON THIS ARTICLE WAS DEFERRED UNTIL CONSID-
ERATION OF OTHER ARTICLES IS COMPLETED.

ARTICLE 3¢ INNATL AGREEMENTS NOT/NOT WITHIN THE SCOPE OF PRESENT CONV-
VENTION). TEXT OF ARTICLE 3 APPEARING IN 39/13 WAS ADOPTED 182-3-0.
ARTICLE 4C TREATIES CONSTITUTING INNATL ORGANIZATIONS AND TREATIES
ADOPTED WITHIN AN INNATL ORGANIZATION).TEXT OF ARTICLE 4 APPEARING

IN 39/13 WAS ADOPTED 182-8-0.DC WAS AKED TO CONSIDER ROMANIAN AME-
NDMENT IN CONF 39/1.9.IN REPLY TO OUR REQUEST IN CONNECTION WITH a

LATER ARTICLE, PRESIDENT STATED THAT UHEN DC WAS ASKED TO REVIEW AN
50'1 . .
ey
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)

@

PAGE TWO 374 NO/NO STANDARD
PRTICLE ADOPTED BY PLENARY, THE ARTICLE WOULD BE REFERRED BACK TO PL-
ENARY IF DC DECIDED TO RECOMMEND ANY ALTERATIONS IN TEXT ADOPTED

BY PLENARY. | R | |

ARTICLE S5(CAPACITY.OF STATES TO CONCLUDE TREATIES).WE HAVE ALREADY
REPORTED IN DETAILCOURTEL 344 APR28 AND SUCCEEDING TELS) ON RESULTS
OF DEBATE AND VOTE ON THIS ARTICLE.WE SHALL THEREFORE RECORD HERE,
FOR SAKE OF COMPLETENESS OF THESE SUMMARIES, ONLY THAT ON SEPARATE
VOTE PARA2 OF ARTICLE 5 WAS DEFEATED 28-66-13. REMAINDER OF ARTICLE
AS SET OUT IN 39/13 CONSISTING ONLY OF PARA 1, WAS ADOPTED 88-5-10.
ARTICLE 6(FULL POWERS). CHAIRMAN OF DC IN INTRODUCING TEXT OF ARTICLE
6§ IN 39/13,STATED THAT GHANAIN AMENDMENTCCONF 35/L.7)TO PARAl HAD
BEEN ACCEPTED BY DC.TEXT OF ARTICLE § APPEARING IN 39/13, AMENDED BY
GHANAIN L.7,WAS ADOPTED 171-2-3.

ARTICLE 7(SUBSEQUENT CONFIRMATION OF AN ACT PERFORMED WITHOUT AUTH-
ORIZATION). TEXT OF ARTICLE 7 APPEARING IN 35/13/ADD 1 WAS ADOPTED
183-6-2 SUBJ TO FURTHER CONSIDERATION BY DC OF ROMANIAN AMENDMENT IN
CONF 39/L.18.

ARTICLE 8¢ ADOPTION OF THE TEXT).TEXT OF ARTICLE 8 APPEARING IN 39/13/
ADDI WAS INTRODUCED BY CHAIRMAN OF BC. TANZANIA SUBMITTED ORALLY AM-
ENDMENT BASED ON AMENDMENT IT SUBMITTED AT FIRST SESSIONCC.1/L.183).
THIS WAS DEFEATED 11-62(CDA)-23.UK-MXICO SUBMITTED AMENDMENT IN CONF
39/1.12, AND ACCEPTED ORAL SUB-AMENDMENT BY EL SALVADOR TO DELETE
WORDS QUOTE IN THE CONFERENCE UNQUOTE. THIS AMENKMENT WAS ADOPTEB .
91¢CDAY-1-T.

edd

z L . ' 003835
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A Tiree 374 NO/NO STANDARD

ARTICLE 9C AUTHENTICATION OF_TEXT).VTANZANIAN‘AMENDMENT CONF 39/L.11
WAS REJECTED 20-47CCDA)-3@. TEXT OF ARTICLE 9 APPEARING IN 35/13

WAS ADOPTED 98-2-3. ARTICLE 9 BISCMEANS OF EXPRESSING CONSENT TO BE
BOUND BY A TREATY). BELGIAN AMENDMENT CONF 39/L.13 WAS WITHDRAUN.
TEXT OF ARTICLE S BIS APPEARING IN 35/13/ADD 2 WAD ADOPTED 108-%-3.
ARTICLE 18CCONSENT TO BE BOUND BY A TREATY EXPRESSED BY SIGNATURE).
NETHERLANDS REQUESTED SEPARATE VOTE ON LAST SIX WORDS OF PARAICC)

OF TEXT APPEARING IN 39/13/ADD 2. THESE WORDS WERE RETAINED 54-26-
19¢CDA). SWITZERLAND REQUESTED SEPARATE VOTE ON PARA2C A). THIS WAS
RETAINED BY 74-15(CDA)-12. TEXT OF ARTICLE 18 APPEARING IN 39/13/
 ADD 2 WAS THEN ADOPTED 95(CDA)-1-5., ARTICLE 16 BISCCONSENT TO BE BOUND
BY A TREATY EXPRESSED BY AN EXCHANGE OF INSTRUMENTS CONSTITUTING 4
TREATY). TEXT OF ARTICLE 18 BIS APPEARING IN 39/13/ADD2 WAS ADOPTED
91-g-p SUBJ TO CONSIDERATION BY DC OF BELGIAN AMENDMENT CONF
39/L.14. | |

ARTICLE 11CCONSENT TO BE BOUND BY A TREATY EXPRESSED BY RATIFICATION,
ACCEPTANCE OR APPROVAL). TEXT OF ARTICLEll APPEARING IN 35/13/ADD 2
WAS ADOPTED 94-8-0. | ‘ |
ARTICLE 12(CONSENT TO, BE BOUND BY A TREATY EXPRESSED BY ACCESSION).
FOLLOWING. A BRIEF DISCUSSION IN WHICH THE QUQTE.ALL STATES UNQUOTE
ISSUE WAS ALLUDED TO, TEXT OF ARTICLE 12 APPEARING IN 39/13/ADD 2
WAS ADOPTED 73(CDA, US A, UK, FRANCE)14 -8,

ARTICLE 13CEXCHANGE OR DEPOSIT OF INSTRUMENTS OF RATIFICATLON, ACCEP-
TANCE, APPROVAL OR ACCESéION).TEXT OF ARTICLE 13 APPEARING IN 39/13/
ADD 2 WS ADOPTED'SS-Q-I. | |

R |
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PAGE FOUR 374 NO/NO STANDARD
ARTICLE 14CCONSENT TO BE BOUND BY PART OF A TREATY AND CHOICE OF DIF-
FERING PROVISIONS. TEXT OF ARTICLE 14 APPEARING IN 39/13/ADD 3 WAS
ADOPTED 99-0-2. |

ARTICLE 15COBLIGATION NOT/NOT TO DEFEAT THE OBJECT AND PURPOSE OF

A TREATY PRIOR TO ITS ENTRY INTO FORCE).POSISH AMENDMENT IN CONF
39/1.16 WAS ADOPTED 65( CDA, UK)-8-36CUSA, FRANCE) . TEXT OF ARTICLE 15
APPEARING IN 39/13/ ADD3 AS AMENDED BY POLISH L.16 WAS, |
| quOPTEDIIQZ-Q-ﬂ.
ARTICLE 16CFORMULATION OF RESERVATIONS). TEXT OF ARTICLE 16 APPEARING
IN 39/13/ADD 3 WAS ADOPTED 92 CDA, USA, UK, FRANCE) ~4-T.

ARTICEL 17( ACCEPTANCE OF AND ORJECTION TO RESERVATIONS).DURING 1968 -
SESSION CW ADOPTED A FORMULATION OF PARA4CB)OF ARTICLE 17 WHICH

RAISED A PRESUMPTION THAT TREATY DID NOT/NOT ENTER INTO FORCE BETWEEN
OBJECTING AND RESERVING STATES.USSR SUBMITTED AMENDMENT CONF 39/L.3

TO REVERSE THIS_FRESUMPTION.HutNDMENT WAS ADOPTED AFTER CONSIDERABLE
DISCUSSION BY 49-21CCDA, USAY-3BC UK). NEW FORMULATION REQUIRES OBJECT-

ING STATE TO SAY THAT IT DOES NOIYNOT WANT TREATY IN FORCE BETWEEN

ITSELF AND RESERVING STATE. AUSTRIA REQUESTED SEPARATE VOTE ON WORDS

QUOTE THE LTD NUMBER OF THE NEGOTIATING STATES AND UNQUOTE IN PARAZ.
THESE WORDS WERE RETAIND 75(CDA,UK,FRANCE)-6(USA)-IS USSR REQUESTED

SFPARATE VOTE ON PARAS THIS PARA WAS RETAINED 61(CDA USA 7¢()-26-18.

TEXT OF ARTICLE 17 APPEARING IN 39/13/ADD3 AS AMENDQ@ BY USSR AMEND-
MENT IN Le3, WAS ADOPTED 83CUSA, rRANCF)-ﬂ 17(CDA UK.

ARTICLE 18(PROCEDURE REGARDING RESERVATIONS). TEXT OF'AéTICLE 18 AP-

PEARING IN 35/13/ ADD.3 AND CORR | WAS ADOPTED 93-2-8. |

veed
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ARTICLE 19CLEGAL EFFECTS OF RESERVATIONS).TEXT OF ARTICLE 19. APPEAR-
ING IN 39/13/ ADD 4CWHICH INCLUDED MODIFICATION OF PARA3 AS ADOPTED
EARLIER IN CW TO TAKE ACCOUNT OF ADOPTION OF SOVIET AMENDMENT TO
17¢4>CB)) WAS ADOPTED 94-8-8,SUBJ TO FURTHER REVIEW BY DC.
ARTICLE20( WITHDRAWAL OF RESERVATIONS).HUNGARIAN AMENDMENT IN CONF
39/1.17 WAS ADOPTED 92(CDA, US4 UK, FRANCE) -2 -3, HUNGARLAN AUENDMENT
CONF 39/L.18 VAS ADOPTED 93CUSA,UK)-8-3(CDA). WE INTERVENED IN DEBATE
TO POINT OUT THAT HUNGARIAN ANENDWENT L.1§ WAS BASED UPON TEXT AD-
OPTED BY CW AND DID NOT/NOT TAKE INTO ACCOUNT DCS IMPROVEMENTS IN
TEXT OF PARAZ AS IT WAS SUBMITTED TO PLENARY IN 39/13/ADD4.TEXT OF
ARTICLE 20 APPEARING IN 39/13/ ADD 4, AS AWENDED BY HUNGARIAN AMENDMENT
"L.17 AND L.18 WAS ADOPTED 98-8-8 SUBJ TO FURTHER REVIEW BY DC IN THE
LIGHT OF CDN OBSERVATIONS ON DRAFTING OF HUNGARIAN L.18.
PRTICLE 21CENTRY INTO FORCE). TEXT OF ARTICLE 21 APPEARING IN 35/13/
ADD 5 WAS ADOPTED 99-5-0. |
ARTICLE 22C PROVISIONAL APPLICATION) THIS ARTICLE WAS THE SUBJ OF A
LENGTHY AND AT TIMES CONFUSED DEBATE. A NUMBER OF DELS,LED BY IRAN,
APPEARED TO QUESTION CONCEPT IN PARA2 REGARDING TERMINATION OF PROV-
|| ISTONAL APPLICATION.IN LIGHT OF OUR INSTRUCTIONS ON ARTICLES 22 AND
' 51 WE INTERVENED,FOLLOVED BY A FEW OTHER DELS, TO SUPPORT PARAZ.

TEXT OF ARTICLE APPEARING IN 39/13/ADD 5 WAS ADOPTED 87(CDA, USA,
UK, FRANCE)-1-13 SUB‘JT TO FUR’THER REVIEW BY DC IN LIGHT OF DISCUSSION.
PRESIDENT ALSO REFERRED DIRECT TO DC THE POLISH SUGGESTION FOR 6
MONTH PERIOD BETWEEN TIME OF NOTICE OF TERMINATION OF PROVISIONAL

* e .6
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APPLICATION AND DATE UPON WHICH TERMINATION BECOMES EFFECTIVE.
CONFERENCE DID NOT/NOT MEET THURS AND FRI MAY1-2 AND WILL RESUME
TUE MAYS.

WERSHOF
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BEESLEYCLEGAL DIV)DE WERSHOF
REF YOURTEL 1555 MAYI -
LAW OF TREATIES ‘
SPEECH AS DELIVERED WAS COMMERCIALLY AIRMAILED MON NIGHT, APR28 TO
MAWHINNEY. CANNOT/ NOT UNDERSTAND FAILURE TO RECEIVE IT PRIOR TO DES-
PATCH OF REFTEL.FOLLOWING.IS TEXT OF IMPORTANT PASSAGES AS DELIVERED.
BEGINS; QUITE APART FROM THE QUESTION WHETHER PARAZ FALLS OUTSIDE
© THE SCOPE OF THIS CONVENTION, THE QUESTION ARISES WHETHER PARA2 FORMU-
LATES A DESIRABLE LEGAL PRINCIPLE WHICH OUGHT TO BE ADOPTED IN THE
INTEREST OF ORDERLY TREATY RELATIONS.I WISH TO MAKE CLEAR THAT MY
DEL IS NOT/NOT QUESTIONING THE RELEVANCE OF THE PROVISIONS OF THE
FEDERAL CONSTITUION TO THE PRACTICE WHEREBY CERTAIN FEDERAL STATES
PERMIT, WHITHIN THE LIMITS OF THEIR CONSTITUTIONS AND SUBJ TO VARIOUS
x/éoams OF FEDERAL CONTROL,COMPONENT PARTS OF THE FEDERATION TO CONC-
LUDE AGREEMENTS WITH SOVEREIGN STATES.WE ARE CONCERNED HOWEVER, THAT
THIS FORMULATIbN,As;EXPRESSED IN PARA2, IS DANGEROUSLY INCOMPLETE.
THERE ARE' CLEARLY AT LEAST TWO PREREQUISITES, BOTH OF WHICH MUST EXIST
TOGETHER, IF A COMPONENT UNIT OF A FEDERAL STATE 1S TO -HAVE EFFECT-
IVE TREATY-MAKING CAPACITY. ONE IS THE CONFERRING'ON-IT OF SUCH CaP-
ACITY BY THE. FEDERAL‘STATE THE OTHER IS THE RECOGNITION'BY OTHER
SOVEREIEN cravrs OF THE CAPACITY SO CONFERRED, WITH RESPECT TO THE
FIRST ELEMENT,THE»PARA ASSUMES, QUITE INCORRECTLY, THAT THE CONSTITU-
TION SPEAKS FOR ITSELF AND IS ALONE DETERMINATIVE, IT IGNORES THE
cee?2 {
.!'L\g
|
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STATE PRACTICE OF FEDERAL STATES BOTH ON THE MUNICIPAL AND INNATL
PLANE, IN PARTICULAR, THE PROCESS WHEREBY THE CONSTITUTION IS CONTIN-
UOUSLY AMENDED IN CERTAIN STATES BY MEANS OF JUDICIAL DECISION. A
FURTHER PROSLEM IS THAT THE PROPOSED FORNULATION SAYS NOTHING ABOUT
WHO IS TO BE RESPONSIBLE FOR ANY BREACH BY A MEMBER OF & FEDERAL ST-.
ATEOF ITS TREATY OBLIGATIONS.ONE MAY ANSWER THAT THE PRESENT CONVEN-
TION EXPRESSLY EXCLUDES FROM ITS AMBIT ALL QUESTIONS OF STATE RESPON-
SIBILITY. THERE NEVERTHELESS EXISTS, INDEPENDENT OF THE PRESENT CONVEN-
TION, A BODY OF INNATL LAW GOVERNING THE RESPONSIBILITY OF SOVEREIGN
STATES FOR THE BREACH OF THEIR TREATY OBLIGATIONS.NO/NO SIMILAR
RULES EXIST,HOWEVER, IN RESPECT OF TREATIES CONCLUDED BY MEMBERS OF A
FEDERAL STATE. A REVIEW OF THE DISCUSSION OF THIS ISSUE IN THE ILC
QUICKLY REVEALS THE ABSENCE OF ANY CONSENSUS AMONG JURISTS ON THIS
ISSUE. THERE IS A FURTHER CONSIDERATION,MR PRESIDENT, OF CONSIDERABLE
PRACTICAL SIGNIFICANCE, WHICH SERvEs TO UNDERLINE THE INADEQUACY OF
'PARA2 AS A FORMULATION OF THE RULE OF INNATL LAW RELATING TO THE TR-
EATY-MAKING CAPACITY OF MEMBERS OF A FEDERAL STATE.THE PARA PROPOSES
THAT SUCH A CAPACITY MAY EXIST IF IT IS ADMITTED BY THE FEDERAL CON-
STITUTION AND WITHIN THE LIMITS THERE LAID DOWN. AS DISTINGUISHED
REPS WILL READILY REALIZE, THE CONSTITUTION FORMS PART OF THE MUNICI-
PAL LAW OF THE FEDERAL STATE aND ITS INTERPRETATION FALLS EXCLUS-
LAVELY WITHIN THE INTERNAL JURISDICTION OF THAT STATE.THIS IS PARTICU-
LARLY 0BVIOUS WHEN ONE CONSIDERS THAT THE CONSTITUTION OF STATE IS
AN ORGANIC STATUTE INTERPRETED AND DEVELOPED Bf THE APPROPRIATE INT-

'0003
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ERNAL ORGANS OF THE STATE. PARA2 CONTAINS NO/NO PROVISION, HOWEVER,
RECOGNIZING THAT ONLY THE FEDERAL STATE ITSELF MAY INTERPRET ITS OWN
CONSTITUTION. THUS THE PARA MAY LEAD TO THE TOTALLY UNACCEPTABLE PRA-
CTICE OF ONE MEMBER STATE OF THI UN PRESUMING TO INTERPRET THE CONS=
TITUTION OF ANOTHER MEMBER STATE WHICH HAPPENS TO BE A FEDERAL STATE.
IN FEDERATIONS WHERE THE CONSTITUTION IS ENTIRELY WRITTEN AND DEALS
EXPRESSLY WITH TREATY-NMAKING, THERE WAY BE RELATIVELY LITTLE DANGER
OF THIS PRACTICE ARISING, THE PARA SEEMS TO IGNORE, KOWEVER, SITUATIONS
/ LIKE THAT OF CDA WHERE THE CONSTITUTION IS IN LARGE PART UNWRITTEN.
CONSTITUTIONAL PRACTICE,IN SUCH CASES,IS AS INPORTANT AS THE WRITTEN
DOCUS. BUT OUR EXPERIENCE CONFIRMS THAT, IN A COUNTRY LIKE CDA, WHICH
GAINED ITS INDEPENDENCE THROUGH THE RADUAL EVOLUTION OF CONSTITUT-
TONAL PRACTICE,NOT/NOT ALL OF WHICH WAS REDUCED TO WRITTEN FORM, THE
POSSIBILITY OF ONE STATE PURPORTING TO INTERPRET THE CONSTITUTION OF
AVOTHER FEDRAL STATE IS ALL TOO REAL.THE FAILURE OF PARAZ TO DEAL
WITH THIS PROBLEM IS PROBABLY ITS MOST IMPORTANT DEFECT.

IN DISCUSSING THE QUESTION WHETHER A PROVISION SUCH AS PARAZ SHOULD
BE INCLUDED IN THE PRESENT CONVENTION, THE OBSERVATION IS OCCASION-
ALLY MADE THAT THE PRACTICE OF TREATY-MAKING BY MEMBERS OF CERTAIN
FEDERAL STATES EXISTS AND SHOULD THERSFORE BE MENTIONED. AN EXAH OF
STATE PRACTICE CONFIRMS THAT CERTAIN FEDERAL STATES DO PERNIT, WITH-
IN THE LIMITS OF THEIR CONSTITUTIONS AND sUBJ To:VARIOGS FORMS OF
FEDERAL CONTROL, THE CONCLUSION OF CERTAIN TYPES OF INNATL AGREEMENTS
BY THEIR MENMBER UNITS. THESE PRACTICES HAVE BEEN GOING ON FOR YEARS,

...4
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THEY HAVE LONG SINCE BEEN ACCEPTED UNDER INNATL LAaW AND THEIR CONTIN-
UANCE IS NOT/NOT DEPENDENT UﬁON THE ADOPTION OF PARA2 OF ARTICLE 5.
I SHOULD LIKE TO MAKE CLEAR,MR PRESIDENT, THAT THE CDN DEL DOES NOTY
NOT -QUESTION EITHER THE LEGALITY OR THE DESIRABILITY OF THESE PRACT-
ICES. INDEED CDA, WHOSE CONSTITUTION DOES NOT/NOT PROVIDE FOR SUCH ACT-
ION BY ITS PROVINCES. HAS NONETHELESS AUTHORIZED, BY MEANS OF UMBRELLA
* AGREEMENTS BETWEEN CDA AND OTHER SOVEREIGN STATES, THE CONCLUSION OF
VARIOUS AGREEMENTS BETWEEN ITS.PROVINCES AND SUCH STATES.WE Db NOT/
NOT BELIEVE, HOWEVER, THAT STATE PRACTICE éUPPORTS THE PARTICULAR AND
DEFECTIVE FORMULATION OF THE RELEVANT RULE OF LAW AS PROPOSED IN
PARA2, LEAVING iT OPEN TO OfHER STATES TO INTERPRET THE CONSTITUTIONS
OF FEDERAL STATES;END oF QUOATION.
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LAW OF TREATIES ARTICLﬁ 5° »

TO ANYONE VHO HAS NEVER BEEN POSTED TO CARIB COUNTRIES IT MaY
SEEM PERFECTLY REASONABLE TO ASK WHAT ARE JAMAICAN VIEWS ON
SUBJS SUCH AS'LDC PREFERENCE PROPOSALS OR PARA2 ARTICLE 5

OF LAW OF TREATIES AND WHAT INSTRUCTIONS HAVE BEEN GIVEN TO .
DELEGATIONS. FACT IS THAT ON MANY SUBJS SUCH AS TWO

MENTIONED JAMAICANS HAVE NO/NO SERIOUS VIEWS AND DELEGATIONS
HAVE NO/ NO INSTRUCTIONS, THEY LEAVE FOR CONFERENCES WAITING

TO SEE WHAT WILL DEVELOP AND HOW VOTE WILL GO AND ASK FOR
INSIRUCTIONSva'NECESSARY WHILE CONFERENCE IS IN PROCESS.

| WHILE WE'MAY TRY TO INFLUENCE INDIVIDUAL DELS BEF ORE

SOME QUESTION REACHES CONF TABLE, FREQUENTLY WE MAY DRAW A
BLANK BECAUSE THERE ARE NOT/NOT ENOUGH GOOD PEOPLE IN CIVIL
SERVICE TOIGIVE.THOUGHIVTO ALL PROBLEMS AND REACH FIXED
POLICY DECISiONé.SUCH’IS CASE WITH JAMAICAN DELS -

FRANCIS AND DR RATTRAY AT LAW OF TREATIES CONF ALTHOUGH

THEY HAVE ASSURED US PERSONALLY THAT THEY WILL PROBABLY
SUPPORT OUR POSITION, DODD ASST UNDERSEC EXTER TOLD US THEY HaD
NO’ NO INSTRUCTIONS AND WEvéAN WELL BELIEVE HIM,

/ / { o : | | " 003848
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DISTRIBUTION

Ext. 407D/Bil,
(Admin. Services Div.)

-1 on attached sheet Seeurte | Moy 2, 1969
Under-Secretary of State for External Affairs DATE ’ '
FROM  OTTAWA | | e i) 559
REFERENCE Qur Mﬂlti?le Isttor L"?S? (M) - Septem,ber 10! 1968 Numéro '
Référence FILE DOSSIER |
Law of Treabties Conference--Article 5 OTTAWA 5 _Ful v
SUBJECT : -
Suiet MISSION
L
ENCLOSURES
Annexes
2.

We are pleased +0 inform you that the Law of Treaties
Confereonce at Vienna, at the plenary session on April 28, voted
to dolete Paragraph 2 of Article 5 of the draft conveantion on
the Law of Treaties which provided that “Members of a federal -
union may possess a capacity to conclude treaties if such
capeeity is admitted by the federal constitution and within the
limits there laid down." Although only a blocking third was
needed for deletion, sixty-six delegates voted agalnst the
paragraph, twenty-eight in favour and thirteen abstained,

(i.e. two-thirds of the Conference voted against the article).
These resulte represent a considerable diplonatic schievement
for Canada, es appears from tho enclosed copies of Vienna
tolegrems 352 and 353 of April 29, in wvhich our delegation
ocutlines the aotable features of the debate on this item and
the breakdown of the vote,

2. 4s you are well aware, the outcome of the vote on this

. question has been of particular concern to Canada. If Paragraph 2

had been yetained in the final text it could have led to the
practice of outside states purporting to interpret for themselves
the constitution of federal states. This would constitubte an
unacceptable interference in the interanal affairs of the federal
state,

3. At the first session of the Law of Treaties Conference
Article 5(2) was approved by a simple majority. It was in gn
effort to reverse this decision at the second session of the law
of Treaties Gonference that cur Minister igsued instructions that
discreet approaches should be made in friendly countries to enlist
their support for our position on Article 5(2). You will recall
that the Multipie letter under reference sought your sssistance in
making a high level approach to the appropriate authorities of the
government or goveramments to which you are sceredited in order to
outline Canada's position on Article 5(2) and solicit their support
on this item at the Conference. These approaches were extremely
useful, zs you will note from the voting breakdown.

(A2 X ] 2
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be Our delegation has noted that no procedural vote

was required on the issue of whether Paragraph 2 was to be
considered as a separate item and the paragraph itself wss
defeated by an overwhelming (more than two-thirds) majority.
The substantiel shift in voting om this item compared to the
first session constitutes an impressive and gratifying outeome
to the many months of concerted diplomatic effort, in which you
played an invgluable role, to develop wider support for the
Canadian position, In the view of our delegation the outecome
of the vote "represeats . « . a significant success for
Canadian diplomacy resulting from the efforts of the Department,
both in Obtawa and gbroad; plus general goodwill tuward Canada
in most states. Representations in capitals made by our posts
during the past several months facilitated the work of the
delegation lobbying in Vienna." We wish to add our own words
of commendation to Mr, Wershof's for your very effective
co-operation and essistance, The representations that you made
over the past months have contributed greatly to the successful
result,

S We would be grateful if as soon as possible you
could convey to the appropriate officials of the government
or governments to which you are accredited the formal thanks
and .appreciation of the Canadian Government for their support
on the vote of the Article 5(2) item in the plenary.

6. (For posts in following countries only: Ttaly, U.S.A.,
Mexico, Germany, Brazil, Argentina, India, Switzerland, Columbia,
Uruguay, Australia, Vistnam and Cyprus.) In particular you may
wish to express our gratitude for the very forceful and persuasive
speech on this question delivered by their representative at the
plenary session..

B CADIEUR

Under-Secretary of State
for External Affairs.
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MOMORANDUM
10 The Under-Secretary - SECURITY CONF IDENTIAL
A (through the legal Adviser) Sécurité -
' DATE y 2, 1969
FROM Iegsl Division : Hey 2
De NUMBER
" REFERENCE Nouméro
Référence
FILE DOSSIER
SUBJECT Law of Treaties Conference--Article 5 orTawa 20931 -6
Sujet . MISSION
37
ENCLOSURES
Annexes
Sevéral
DISTRIBUTION ;
— &ttached for your signature if you agree is a multiple
‘ numbered letter with enclosures advising posts of the outcome of
the vote on Article §(2) of the draft Convention on the Law of
Treaties. e
-2, - Also ,at,tached is a 1list of the posts to which the
numbered letter is to be sent., You will recall that it was %o
these same posts that a mulbiple letter signed by you was sent
last September asking them to make approaches to the governments
to which they were accredited to enlist support for Canada's
position on the above Article. As you are aware, at the plenary
nost of the governments concerned voted in favour of delebting
Paragraph 2 of Article 5.
A BEESIEY
Iegal Division.
003851
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CORF IDENT IAL

Ottawa File: 20=3=1-6

Buenos Adres:

Canberra

Vienna

Port of Spain (incls Barbadgs)

Brussels '

Iima (4incl. Bolivia)

Rio de Janeiro

Kuala Lumpur {incl. Burma)

Colombo

Santisgo

Bogota

Kinshasa

San José {incl. El Salvador,
Panama, Honduras)

Nigosia

Gapenhagen

Santo Domingo

Addis Ababa -

Bonn -

Acera

Athens ‘

Guatemals City

Georgetoun

Belhi

Tehran

Dublin

Tel Aviv

Rome

Kingston

Tokyo

Permis NY {Liberia)

Mexico

ﬁague

Wellingbton

Lagos

Uslo

Islamabed

Lima

Manila

Ligbon

Saigon

Singapore

Pretoris

Madrid

London

Washington

Montevideo

Caracas

Dar es Salaam
Stockholnm

Berne
Sairobi
003852
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MEMORANDUM ’ e L
2 | | ’ 2
10 The Under-Secreta : SECURITY OONFIDENT%
A (through the Legal Adviser) _ Séeurité
e e : ' DATE May 2, 1969
FROM Legal Division
Pe .. : NUMBER
REFERENCE Numéro
Référence .
FILE DOSSIER
SUBJECT Law of Treaties Conference~-irticle 5 OTTAWA 20¥3-1-%
Su’e" ' V - MISSION 5 7
ENCLOSURES
Annexes
Several
PISTRIBUTION - Attached for your signagture if you agree is a multiple

numbered letter with enclosures advising posts of the outcome of
the vote on Article 5(2) ~of the draft Convention on the Law of
Treaties,

- 2. Also attached™is a list of the posts to which the
numbered letter is to be sent.  You will recall that it was %o
these same posts that a multlple letter signed by you was sent
last September asking them to make approaches to the governments
to which they were accredited to enlist support for Canada's
position on the above Article. As you are aware, at the plenary
most of the governments concerned voted in favour of deleting

Paragraph 2 of Article 5.

Legal D1v131on.
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10 | Mnltlple letter to posts listed . SECURITY CONF IDENT TAT,
A on attached sheet - : _ Sécurité

. May 2, 1969
Under-Secretary of State for External Affalrs DATE ay = &

FROM :
De  OTTAWA NUMBER L~(M) 559
REFERENCE - Our Multiple Letter L—737 (M) - September 10, 1968 a ' :
v Référence - - FILE - - : DOSSIER
v T _ OTTAWA o ’
 suBsecT -rlew of Treatles Confereqce—~Art1cle 5 N &  20-3-1-6
Sujet _ . _ ) ' . - ;MISSle, v
ENCLOSURES "
Annexes
2
DISTRIBUTION - — S We are pleased to 1nform you that the Law of Treaties

Conference at Vienna, at- the plenary session on April 28, voted
to delete Paragraph 2 of Article 5. of the draft conventlon on
the Law of Treaties whlch provided that "Members of a federal
‘union may possess-a capacity to conclude treaties if such
*.-oapac1ty is admitted by the federal constitution and within the
~ limits there laid down." Although only a blocking third was -
" ~needed_ for deletlon, sixty-six delegates voted against the -
*  “paragraph, twenty-eight in favour and thirteen abstained,
(i.es two-thirds of the Conference voted against the artlcle)
. These" results represent a considerable dlplomatlc achievement =
- —  for Canada, as appears from the enclosed copies of Vienna o
“telegrams 352 and 353 of April 29, in which our delegation . - . - "
~‘outlines the notable features of the. debate on this item and L .
’ the breakdown of the vote. : :

2.°. - &s you are well aware, the outcome of  the vote on this
questlon has ‘been of particular concern to Canada, If Paragraph 2
had been retained in the final text it could have led’ to the :*

. . practice of outside states purportlag to interpret. for themselves
‘the constitution of federal states, This would constitute an :
unacceptable 1nterference in- the 1nterqal affalrs of the federal T

- state, . : o . . ; . : =

f-3, ' At the- flrst se531on of the Law of Treatles Conference
Article 5(2) was approved by a simple majority. It was in.an
effort to reverse this decision at the second session of the Law-
_of Treaties Conference that our Minister issued instructions that -
.discreet approaches -should be made in friendly countries to enllst
their support for our position on Article 5(2). You will recall
that the Multiple Letter under reference sought your assistance in -
making a high level approach to the appropriate authorities of. the

_ 3 government or governments to which you are accredited in order to.
= : ‘outline Canada's position on Article 5(2) and.solicit their .support .

' on this item at the Conference. - These approaches were extremely

useful, ‘as you will note from the voting breakdown.

LR AR J 2
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' COFDENITAL

:;4e- N Our delegatlon has ﬂoted that no procedural Vote )
‘was’ requlred on -the issue of wnether Paragraph 2 was to. be -
" considered. as a separate item and the paragraph itself was
. defeated by an overwhelming (more than -two~thirds) majority. : -
.. The substantial shift 'in’'voting on this item compared to the
“';7f1rst session: constltutes -an 1mpre531ve and gratlfylng outcome .
o to.the many - months of concerted diplomatic effort, -in-which you
* played an 1qva¢uable role, to develop wider support for -the ,
~ Canadian 0051t10n.' In.the view of.our delegation the’ outCOme
~of the vote "represents . . . a significant success for .- SR
' Canadian diplomacy resulting -from the efforts of the Department, Tt
both ia Ottawa and abroad, plus general goodwill toward Canada
in most -states. Representations in capitals made by our posts
.. during.the past several months £30111tated the Wwork of +the
. - delegation lobbylng in:Vienna.® . We Wlsh to- add our- own' words
<" of commendation %o! Mr, Wershof's for your. very £ffective ' - e
-~ co-operation and 3331stance. ‘The representations that you made u;?-’
over the: Dast months have contrlouted greatly to the successful

- result. - ,.' el

A .
* r

S - : 5. . We would be’ grateful if as soon as p0581ble you
‘ L could convey to the. abproprlate officials of the government -
-~ or governments, to. whlch you are accredited the formal thanks
- .and .appreciation of- the Canadian. Government for their sunport
~ on the vote of the’ ﬁrt;cle 5(2) item in the plenarv '

' 6., 7 (For posts in following countries only' Italy, U.Se A., T
 Mexico, Germany, Brazil, Argentina, India, Sw1tzerland Columbla,¢]’1~-‘
.- ‘Uruguay, Australla, Vietnam and Cyprus.) In particular you may . ..

wish to -express our gratitude for the very forceful and oersua81ve'
speech on this questlon dellvered by their reoresentatlve at the s
.plenary se881on..- L ;

" Under-Secretary of State
« ¢ for External Affairs,
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CONFIDENTIAL

LIST OF POSLS FOR MULTIPLE NUMBERED LETTER L—(M)—559 of May Ly 1969

P

Ottawa Flle- 20-3—1-6

Buenos fires - °

Canberra. S '} 15‘“;A 5j.'.f ' /44227‘}’? /LCz-.'

Vienna

Port of Spain (1ncl. Barbados) I
Brussels .-

Lima (incl. Bolivia)

- Rio de Janelro N

Kuala Lumpur (1ncl. Burma)

Colombo : . I . , )
~Santiago . ﬁ'i“fa:-.u'~"f¢:; Lo e T

" Bogota
Kinshasa : SO N
San’ José (incl.- Bl Salvador, _
-Panama;, Honduras)

NlCOSla e

‘ Copthagen
‘Santo Domingo
_Addis Ababa R
. Bonn
. HKeera R S . T e
Lthens . IR ; . B S
Guatemala City - o o : ' S EEE

.Georgetown

"~ Delhi _

. . Tehran .

"~ Dublin -
Tel Aviv .
Rome - -

" Kingston . 1 o 3 -
Tokyo' : i - , Ot T e
_Permis NY. (Iaberla) - IR L
Mex1co _ o B N
Hague <" “"‘Tf:' - N

)Well;ggtopv. » oo e - <
Lagos - - . S AT
Oslo . : : '
Islamabad oo S .
Lima S e »..\ ,;‘; e
Manila - e
Lisbon - . RN
Saigon:
Singapore
Pretoria -
Madri

" London.
Washington™
Montevideo
Caracas :
Dar es Salaam
Stockholm ..
Berne. ,
" Nairobi -

K
e

Ak
’
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AUSTRALIAN EMBASSY
CONCORDIAPLATZ 2/3
VIENNA I

CONFERENCE ON THE LAW OF TREATIES

Attached is a copy of the statement by the Australian

delegation in Plenary on Article 5, paragraph 2, proposed by the
Committee of the Whole.

The position within the Australian Federation on capacity
to make treaties was dealt with in the statement by the Australian
delegation at the 11th meeting of the Committee of the Whole on the
3rd April, 1968, as follows:-

"Under the “onstitution of the Australian Federation,
the six constituted states, with a small "s'", have no
international standing and the making of treaties was
a function of the Federal Executive alone'.

Australian Delegation
30th April, 1969. .
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Statement by Australian Representative in
Plenary on Article 5(2) = 28th April, 1969

Mr. Pfesident,

The best kind of contribution my delegation can make to the dis-
cussion at this stage is to be very brief. However, as a federal State

there are a few points that we would like to stress.

Mr. President, the first pointis to recall that Australia was
one of a number of federal States that supported the deletion of paragraph
2 of article 5 at the first session. The Australian delegation does not
contest the statement that members of certain federal unions possess a
capacity fo conclude treaties. All acknowledge the existence of this
capacity in certain instances. However, as stressed both at the first
session and again today;ﬁ%he retention of paragraph 2 of erticle 5 could
create potential difficulties for some other federal States, whereas no
case has been demonstrated that its retention is necessary or that its
deletion would occasion any real difficulties. I say thie with the greatest
respect to previous speakers in this debate that have spoken in the contrary

Sense.

These latter representatives have, e.g. pointed out that it will
be for the internal authorities of a State to interpret the Constitution
and that the fears in this regard are not well based. One comment I would
make is that paragraph 2 does not spell this out and there is a real risk of
misunderstanding on the matter. Further I would submit that besides this
problem there are other problems latent in paragraph.2, such as the proper
role that international‘law plays in the recognition of the treaty-making
capacity of a member of a federal State. This particular aspect has just

been referred to by the distinguished Representative of Uruguay.

The paradox of the situation is , Mr. President, that attention

to one aspect of the paragraph is likely only to expose in fuller light other

problems which on a surface reading may not seem to be present. Thus the
003862
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amendment made last year in the Committee of the Whole deleted the awkward
phrase '"State member of a federal union'" and substituted instead simply,
"member of a federal unijon'. This in itself was a useful amendment, as it
took account of the well-known fact that members of federal unions are
usually not States for éurposes of international law. In the end, however,
the amendment has only served td underline the incosistency with article 1
of our Convention, which is to the effect that our Convention deals only
with treaties between States.

)s'The problems are complex and real. The solution, however, is a
simple one and that is to delete paragraph 2. This step will be without
prejudice to any delegation and will enable the Conference to get on with
what is our essential task, which is to draw up a Convention dealing with

treaties between States.

Mr. President, the history of article 5 has already been described
to us. 1Its origins go back to a time when the draft articles were intended
to cover all kinds of treaties and when an elaborate pro#ision on treaty-
making capacity was therefore warranted. Finally a different course has been
taken and that has been to limit the Convention to treaties between'States,
and as a result the I.L.Cs truncated the original article 5. But it did not
go far enoughe. .Our hope is that this Plenary session will complete what the

I.L.C. did not quite finish, and delete paragraph 2 of artiéle SAA

The delegation of Canada has asked for a separate vote on paragraph
2 of article 5. This’is a proper and reasonable request, as paragraph 2 raises
guite distinct issues from those of paragraph 1 of article 5. The Australian
delegatlon has ne obgectlon to paragraph 1. On the separate vote my delegatlon
e . .

will be Votlng agalnst the retention of paragraph 2, iJe. 1t will recvoting

noe. '
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CONFIDRDENTTIAL
FIi VIENN APR30/69S NO/NO STANDARD
TC TT EXTEROTT 262 DE PARIS

INFO TT ROME DE PARIS

LAY OF TREATIES-ARTICLE 5(2)-ITALY

MMARESCA OF ITALIAN FOREIGN MINISTRY WAS VERY HELPFUL TO US.HE LOB-
- BIXD AND MADRE A SPEECH A&D OF COURSE VOTED TO DELETE PARA2.HE ALSO
WEN TO GREAT TROUBLE TO GET SAN MARINOS USUALLY VACANT SEAT FILLED
WHEN ARTICLE 5 WAS SBATED APR28.MARESCA WAS REALLY ACTING ON HIS
OWN AS HIS CHIEF OF DEL(AGO DID NOT/NOT AGREE WITH CDN SUESTANTIVE
ARGUMENTS; AGO HAD SUPPORTED PARA2 IN ILC AND WAS IMPERVIOUS TO IDEA
THAT ILC(HiMSELF INCLUBED)HAD MADE MISTAKE.FORTUNATELY AGC AS PRES-
IDENT OF CONFERENCE KEPT OUT_OF THE DEBATE.

2. WHEN MARESCA RETQRNS TO ROME LATE MAY I SUGGEST OUR AMBASSADOR
MIGHT WISH TO THANK HIM(AND IN MEANTIME THANK FOREIGH MINISTRY).
FOR ROME-PARAZ WAS DELETED BY CU“STAN;IAL VOTE IN PLENARY.

WERSHOF

L B B B B A J

Aol

H
[
§
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April 28, 1969
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April 30, 1969.

The Head of our Delegation to the law of Treaties
Gonference at Vienna hss adviged that delegates at the plenary
gsession yesterday voted 66 to 22 with 13 abstentions to delete
Paragraph 2 of Article 5 of the draft Convention cn the Law of
Treaties, the federal states clsuse. You may recall that
Article 5(2) provided es follows:

"Statec members of a federal union may possess

the capacity to conclude treaties if such capacity
is admitted by the federal constitution and within
the limits therein laid down.®

~ hs stated in sn earlier Kemorandum to you in connection
with the visit of Prime Minister Gorton, it was the Ganadian concern
that such e paragraph if adopted could have produced two highly
undesirgble resuliss:

firsk, it could lead to the practice of cubside
states purporting to interpret for themselves the
constitutions of federsl stotes. This would be an
wngcceptable interferenee in the interngl affairs
of the federal state; and

secend, it eould imad %o the fragmentation of the
international personality of fedefal states, with
each member of the federation pursiing a separate
eourse in international affairs.

At the Pirst Session of the lLaw of Tresties Conference
in the gpring of 19568 the Canadian Delegation supported proposals
to delete Paragraph 2 in order to avoid recogmition in the convention,
as finglly adopted, of the priunciple thal component members of a

sase 2

/Q,w;” 7o 0//0/17.. 30.469%

003867



Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur I'accés a l'information

federal state mey under certein circumstences enjoy & treaty
making capacity. In the event, bovever, frticle 5(2) was
retained by a sinple wajority, due largely to the efforts of the
UeSaSeRe and its gllies, who were concerned sboubt the condinuned
international personality of Byslorussis and the Ukrgine, and to
the fact that France wes able to align the countries of the French
Comnunity in sapport of the Artiele,

In an effort to reverse this decision at the second

gession of the Lew of Treaties Conference, discrete spproaches

beginning in August were msde in friendly countrieg to seek

support for our position on Article 5{2)s These initiabives had

as their cbjectives (a) to assure that those goveraments whose
represeatatives opposed Article 5¢2) at the First Session maintained
their opposition at the Second Session, thereby depriving Paragraph 2
of the 273 majority it required for adoption, and {b} to sssure a
simple majority in favour of 2 procedursl motion for s separate vote
on Paregraph 2 of Article 5 as was done abt the First Session.
{Mithout a successful vote on this procedural guestion we could
secure the rejectien of Artiele 5(2) only through a rejection of
frtiecle 5 as o whole, end this we had good reason o believe would
Be virtually impossible.) Ropresentations were made to cver 74
governnents on this question before the convening of the seeond
session of the Gonference., In addition, during the first three
weeks of the Cenference prior to the formal vobte, our Deleégation
reported that they conducted s systematie campaign of persoaal
gdiscussions with merbers of approximately 80 delegabions and coe
ordingted the lobbying efférts.oﬁ*ﬁhe‘Feﬁeral.ﬁﬁa%essﬁramp,egasisting
of primsrily Australia, Malaysis, Hexico and to a lesser extent, Indiage
In the meantime, the U.S5.8.R. and French delegntes were making a
concerted .effort to shore-up the support their position had enjoyed
st the previous session of the Conference.

&s it turned oubt no procedural vote was reguired on whether
Paragraph 2 was to be considered as a separate item and the Paragraph
itgelf feiled aven to obtain a simple majority. The substential shift
in voting on bthiz item compared to the first session constibtutes en
impressive and grabvifyiag otteome to the many mouths of concerted
diplongtic effort to éevelop wider support for the Ggnadisn pGSitiGﬂm

The deletion of &rticle 5(2), by reaffirming the principle
that only the centrsl govermment of a federal state hag exclusive
tregty making capacity, hes significantly advanced the position of the
Pederal Goverarent in its constitutionsl discussions with the provinces
on the guestion of provincisl powers in externsl affalrs. If Paragraph
2 bag been retained in the final text of the Gonvention on the law of
Treatics, it would have been open to foreign states, if they so choese,
to decide whether or not g federal states constitution permits direct

e 3
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treaty relations with a unit of a federal state. This would have
provided proponents of an independent treaty making capocity for the
Cangdign provinces with an exceedingly valusble yesgpon in thair
consbitutional negotiations with the Federal Government when they
turn to the role of the provinces in international affeirs. In this

“context it is of interest that in its Yorking Paper On Foreign Belations

presented et last Februery's Constitutional Conference, the Qusbec
Goyernment relied solely on friicle 5(2) in support of the international
law aspects of ite position. Deprived of this internationsl legal
arguncnt as & résult of the sbove vote at the Law of Treaties Conference
the case put forward in the Quebec paper is appreciably weakened.

CR.Cital S.oNED py
MITCHELL SHARR

H.S,
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INFO TT BERN DE PARIS

LAy oF TREATIES- ARTIuLF 5-SYITZERLAND

WHEN VOTE ON PARA2 -WAS TAKEN YESTERDAY s1ss AGREEABLY_SURPRISED»US'
8y vo:zmg AGATNST é@RAéQIN ADDITION BINDSCHEDLER MAbE HELPFUL SPEECH
IN WHICH HE ACCEPTED SEVERAL CDN ARGUMENTS WHILE MAKING 1T CLEAR THAT
D#tETIOb OF PARA2 WOULD NOT/NOT AFFECT LAW AND PRACTICE OF SWISS CON-
STITUTION I HAVE TH ANYED HIM.:
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AMBASSADE DU CANADA

CA&IAN EMBASSY

WITH THE COMPLIMENTS

OF THE CANADIAN EMBASSY

DE LA PART DE

L’AMBASSADE DU CANADA

.§v

From: Canadian Delegation to
Law of Treaties Conference

Vienna
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t." ALVARO ALVAREZ (URUGUAY)

’ Tooom Mi Delegacidn quiere referirse muy brevemente al punto plan-
) teado por el sefior delegado del Cenadd en relacidn con el pirraio 2 del
- ;”ért.5-“ |

Coar '~ En oportunidad de la intervencidn que le cupo en el transcurso
er periodo de sesiones

‘de las sesiones de la Comisidn Plenaria en el prim
C

de 1la Conférencia mi Delegzcibén se manifestd en ontra'del referido pé-

»

fg rrafo y de su insercidn en la Convencidn.

2 Dos razones fundamentan a juiclo de mi Delegacidn tal crite-
: rlo.’ Y ’ B
”'»- " La prlmera oue el pirrafo en comentario més cue una injerencis ind
: en 1os asuntos interros del Estado suvone que ¢l derccio inbternaciona.
de su prioridad en favor del derec federai interno en una de sus funcio-
nes més importéntes:la de determinar icsg sujetos de dereci:o internacional

1

- facultados para actuar en esa cesferc.wn realidad,el ”jus contraendi” de un
f ‘Estado federado esté determinado nc sflo por la Constitucidn del Estado fe-

~deral sino que depende también de cue OLTos Estados acepten celebrar trata-
: “dos con dicho Estado.

|
ﬁ La segunda que seria peliproso adogtar el tesbo del pirrafo 2 del art.S
% _porque en tal ceso todo dependeria de las disposiciocnces de la Constitucidn
% del Estado federal.Dicho Bstado tendria entonces una ventaja considerable

% sobre el'kstado unitario ya que pouria so vretexto de tal disposicidbn in-

L

troauc1r.en las conferencias 7 en ios tratados multilaterales un gran ni-

mero e sujetos de derecho,de subdivisiones poiiticas gue decidiera crear.

De tal suerte,los Estados federzlies volrian dessguilibrar sravemente en su

et 2 K SR

favor el numero de vartes y «i nﬁmero‘ﬁe VOTOS .

_ Por 1o expuesto,mi Delegacidn aiovu lz propuesta de vota-.
cidn separada del pérrafo 2 del art o Jormulnda por el ,,nor!Delefquo de
Canedd a fin de votar‘en cont

Mucheas gracias,senor rresidaente,’

-
.

® - &

2 ; - :

o 3 EEENAT T ks . L | S . ' T ST ' SR
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” fne Indian delesation. &’;11 vote: amins#s
i
ﬁif the resantion of Pera 2 of Artiele 5e !ur»reasans for

doing so were elaborated in our stateman# at the 11tk
mset;mg of nhe committee of the whole which is r@pm&

it

, at page 63 of the printed repm:*bﬁ %e do reca;@iae thet

it T

a member of a Federal Unien may posgess capacity ta

f—

conclude tresties. This is a statemem of ’ fact sinﬂe |

o~

e i o e T,
\&
.

some¢ constituent Units of Federsl Etates do conclude
 treatiss with Sovereign Stetes., This position only
mfleci;ﬁ the/j}eaty-making capacity. But ir. Fresident |

our dr&ft Cenvention is not exhaustive, As is qui‘te clear_
frem the text Jirticle 1 of the Convention, adopted by '

B T TR

the G«mfarem;e unanimously this mam&&g, our anventi;m E

does mot include treaties concluded bgtween Sﬁ&ﬁés and.

- International Organizations, mor between Inxernatianal

Y Orgmimtimw inter se. Nor does it &eal comprehenaively
1

with the issues arising from tre&tws concluded betwm

Sovereign States and the Hembers of a ?e&egxal Union. |

;. Bipsce our Convention concentrates only ¢n treaties
@eﬁelude& between States, the proper courss w@nld be,
not ¥ deel with the question of tresties e!exz@luéea
between States and lembers of a Federal Bmim. In the

alternaﬁ.ve, there Bmst also be 1&&1&&9& i.n the cmenti’

& cmrehensw@ Hection dealing not enly with i:he cami‘

3 af a Federal Union, to co@ﬁlm 'smatﬁms bat :

algﬁ all aﬁaer consequeatml Questim.ﬂm aayaets ef

treaties be‘&wem Heubers of s m ,_.sgagaoossm
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are not covered in Article 5 - such ss:
R ©(4) who will issue Full Yowers? |
(2) how will cohsent of the %emberé of a Federsl
| Unicn ﬁq'be‘bound by the treaty be expressed?

(3) how will df@utes between Btates énd-ﬁambers'qf

a Federal Union be settled in terms of Article 62:2
A gt B

(4) hewabogt respansibility of #embers of a Federal -

Union for breach of treaty abllgati@ns7 _ff

Hr. President, this is an areea in whiﬁh_it'woulé be
excee&ingly unwise to epunciste or codify any rules of
International Law; for it is, in essence, a matter s@lely
regulated by the internsl law of esch Faderatlan¢ We
should net rusih 1n, where angels fear to traaés The
adeoption of present irticle 5 (2), mxght give the 1’{—
impressiaa,‘thmt & Btate can clain the. autnerxty of
International Law, in seeking to interpret the constituti
or constitutionsl prectice of another State in this |
context, which may well coastitute.intervehtion of the
meit“ fef}ﬁ"fi ‘?}EE‘T‘:: some cases,

NMp. Fresident, it car immediately be “allzed th&t if we
went into these QUQUthEo, we would necessarily have to

enter into the question of relations, between the Hembagﬁ

-

|

!

'l

f of a Pederal Union snd the Federal Governmeny - relatiaaﬁ

% which are governed essentially by Hunieipal Law The -

k_ILC has n@t gone into these quest¢on§€*§or have we the‘
time o éeliberate upon these questions &t She preeent
cenferance‘ In view of the abevéfgmy delegakiaa is af

the view that the besy course open #qa tho fﬂﬂ‘

erence

is not to retain Paragraph 2« The rasnlt 0f this ceura&mwm
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- # Pederal Uni@n,'will continue teo be:éetérmined by the

urtulol
canatitutlon of that Federal Unmion, which *4$1 also set

forth,,the krocedures of treaty-maging by its ﬁsmber&
68 well as the limitations offi their powers. This
capacity could continue to be recognized by those

Bovereign States vho decide to conclude traa&iés with   %?

1}

them. In other words, tha ‘dedetion of Paragraph.a will
not in any menner afiect the tredty~maxlng Capacity of

Bembers of a Federal Union; it will only avoid

\ difficulties, from ¥:e Internaiicnal Law viewpoint, which
1 have referrcd to &bove and which, for want of time,
this conference connot 2o intb, at the present session.

/.

this question are not motivated by‘ﬂ&; ;nternal con=

should also like Vo make it clear that eur views on

siderations. Indie is a Federal Republic. Under its
Constitutien, the component wnits do net possess sny
treaty-making capacity. Treaty-making is exclusivily
& centrsl subject. However India may conclude tresties

with the Members of a Federal Union, if their Constitutiocnm

e

B@ permits it. We would lise this mabttar o be regulated
on a bilateral and praciical bssis, rather then on the

basis of‘Iﬁtegﬁntional Law,

X% i8 for these reasons, Mr. Fresident, that we would
Qgpéae the retention of Paragraph 2 of Artiele 5. Te will) 2
hawever, support the princi.le embodied 1n Faragraph 1

of Article 5, whlcn recognizes and declares the eapagity

- of every Btate to conclude treaties. : ,;i@

Thenk you, ¥r. President. 003885 - |
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ralian Representative in

Statement by Ausu:
Plenary on Article 5(2) - 23th April, 1969

Mr. President,

The best kind of contribution my del eﬂag'an can make to the dise
: . ,
cussion at this stage 1is to ts very brief. However, as a federal State

there are a few points that w= would like to stress.
Mr. President, the first pointis to recall that Australia was

v

D

one of a number of federal HStates that supported the deletion of paragraph.

2 of article 5 atr the first ses ihe Austvaliszn delegation does not
contest the statement that wembars of certain federal unions possess a
capacity to conclude treaties. All acknowledge the °x1s tence of this
cépaéity in certain instances. However, as siressed both at the first

. . . - ke A , . . . . -
session and again today, the retenticn of paragraph 2 of article 5 could

"
O
n
ey
O
3

create potential difficultie some other federal States, whereas. no
case has been demonstrated that its retention is necessary or that its
deletion would occasion anv real difficulties. I say this with the greatest

respect to previous speakers in tnis debate that have_.spoker in the contrary

sense. 7 y

Wl
"

' Theae.latter representatives have, e.g. pointed out that it will
be for the internal authbril es of a State to inte rpret the Constitution

and that the fears in tihis regard are not well based. One comment 1 would
make is that paragraph 2 does sot spell this out and tnere is a real risk of
misunderstanding on the matter. Further I would submit that besides this
problem there are'other,probiems latent in paragréph 2, such as the propef
role that international law plays in the recognition qf-the treaty-making
capacity of a member of a federal state. This particular aspect has just
been referred to by the dlstlnyuior d Representative of Uruguay.

~

The paradox of the situ.tion is , ¥r. President, that attention

to one aspect of the paragraph is likely oniy to expose in fuller light other

problems which on a surface reading may not seem to be present. Thus the
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amendment made last year in tne Tcommittee of the #hole deleted the awkward

phrase '"State member of & federal unicn'" ard substituted instead simply,

"member of a federal union'. in . itself was a useful amendment, as it
took account of the well-known fact that'members of federal unions are
usually not States for vurposes of international lawf Ir the end, however,
the amendment hzs orly served to under:ine the incapistency wiith article 1
of our Convention, which is tc the effect that our “onvention deals only

with treaties between States.

e

simple one.and that is tc delete paragraph 2. This step will be without
p ; ! ¥

The problieums are complex and resl. The solution, however, is a

prejudice to any delegation and will euable the Conference to get on with
what is our essential task, which is ro draw up 2 Convention dealing with

treaties netween States.

Mr. Pres.deut, the history of article 5 has already been described

$
to us. Its origins go back to a tine when the draft articles were intended
4

to cover all xinds of treaties and when an elaborate provision on treaty-

making capacity was therefore warrauted. [Finally a different course has been

[ R

mit the Convertion to treaties between States,

taken and that has been to 1
4

and as a result tne I.L.C. truncated tie original article 5, Eut it did not

go Tar enough. Cur hove is that this

nary session will complete what the

LeL.C. did not guite finish, and delete pararraph 2 of article 5€Et

The delegation of Canada hss asked for a separate vote on paragraph
-~ o PR 5 . Phee 5a N "1 o b o . . .
< of article 5. This is a proper and reasonable request, as paragranh 2 raises

aquite distinct is .uves from those of paragraph 7 of article 5. The Australian

\

delegation has ne objection to paragraph 1. On the separate vote my delegation

will be voting against the retention of paragraph 2, i.e. it will re-voting
-

No .
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Statenent by Cyprus Delegate, A.J. Jacovides
) on aricle §5(2)
28 April 1969

Mr, Pfosident, |
Allow me, Sir, to say how gratified we are at seelhg you oceupy
your well-dessrved post and to express the conviction ﬁhat, under your
presidency, the work of the Conference will be brcught to the suncessful
sonclusion which 30 meny of us desire. | |
1 would 14ke, very brisfly, to explaln the #oto ¢ my &elegatian
on the guestion cf Article §. »

" The Republie of Cyprus neither is nor is it likely to becoms a
federal state and therefore the issue in Article 5(2) does not affect us
directly. |
| cherthnlbsi, on the besia of general eonsidera&icns, we are
‘conwinced that the sdoption of a provision of the kind set out in Article
$(2) might lead to the practice of othar states aasuning the right to
murgrot for themselves the constitutiona of federal states and this, in
our view, would constitute e case of 1nter;srenca-qy cutgide states in the
internal affairs of a federal state. Morecver, it is an untemable proposition
‘that a federsl constitution, which is internsl lsv of the fodersl state, can
by 1teelf determine metters of internstional law.

| It 4s for these reasons, and for thelpraétieal problems that are
bound to arise if suéh provision is made part of the anvontion Hr. Presidant,‘
.vthat my delegation will vé&o for the deletlon of Artiéle 5(2), Jua§ as we did
at last yaar‘; Committos vote on the same issue. At the same time we will
support the retention of operative para@raph 1 which nishlighta the princ.plo
of the aovereign equality ot states.
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e delegatien. bien quc ne delegation se 201t prononcée sur
et 10 S 9aragrayh 2 dejd lors de la diacussion de ovette :
51'90 ition au sein de la { Agmmiesian pleniere le 3 avril 1968. t
“!oncieux le Prasident,” ra delegation je@t(iranoneae é cette

3
i
§
!
i

,conalura dee traito- 1nternationaux. Du point de vuo strietement
conatituttennel nous pcurrione done vivre avee l'article § I
" g ;;sraph 2 tel qu'il est prevu dans le prajet de canvention que !

*fi{éc gnragruph. o' eat pour des raisona a'un ordre plua fondamen-
o ttl. surtout dans le contexte de la présente Convention. Fos
' railonn sont principalement les suivantes:

P mliremont Selon 1*article 1 du projet de eonventien
raat nous, la eenvontion doit 8tre limitée aux Btats, or,
- 1és membres d'une fédération, méme s'il leur est agoordé une :
. ﬂcortaiao eapagitée 4'agir sur le plan international et dans le. ;
* domt&ni 4u droit international, ne peuvent pas étre assimilees B
':5a'nne fagon generale aux Etats. Ceoci vaut pour le domatne du '
drolt doq traités comme pour d'autres domaines 4u droit 1ater~;_
Zattieanl ot pour lejquely 1'article 5 paragraph 2 prevezt une
ttnila# on sans distinction des membres 4'une f%daration au:
&, @ me borneral & mettre en relief, & titre & exemple,
‘“Umeabro d'une fédaration agit en mati&ro de traztia

e e e A
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Lﬁﬁinttrnntionaux en dehors des: limites qui lui sont imponés.
mi~P" la Constitution fédeérale, les dispositions des articles
~* 7 et 43 sont gudre cspable de couvrir 1la situation. Et ceci
_VJ' on‘raiaom du fait qu' il ne a'agit pas d'une simpls viélatian
'°?gd'unovdispesitian @onstitutionnolla, maje d*un acte relevant
6 du droit international crée par une entite Juridiquo qn& ne
- possédait pas la peracnnalité juridique pour le faire. L'sote
@8t donc nul et ne peut pas étre guéri dans 1a maniére prévue
- sux articles 7 et 4 + Cette question a, d'silleurs, &t8
d1scutd plue amplement dans la publication de Helmut Steine
~ berger, "Conetitutional subdivisions of States or Unions and .
ff;‘tﬁair‘eapaeity to conclude Treaties, Comments onm art. 5 par. 2
" of the ILC draft on the Law of Treaties®, Zeitschrift fir
~ausléindisches Bffentliches Recht und V¥lkerreocht, 1967, page
429, Je 1'&voque afin de souligner que 1'article § par. 2
‘8u projet devent nous est en contradiction aveec l'article 1.

4g§gui16memeuts 81 un membre d'une fadération possdde
la compétence d'agir sur le plan internationel, 11 y &
toujours le danger &'un différent sur 1'interprétation de
‘1la constitution f&dérale, dont reléve la compétence en
matidres internationales du membre de la Pédération en |
~ question. Dsns de cas pareils, il y a toujours la possibdilitd
que la Comstitution 4'un Etat soit interprétée finalement
par un autre Etat ou par une instanece internationale. e
. l'adogtioa de 1'article 5 paragraph 2 entrafnerait sand deuto7
~ une multiplieation du risque de 1'incidence de telles |
eituations qui sont hautement iniesirabdled et qui peuvent
‘avolr des oconséquences politiques bien au deld de la ghére
de oompétence du membre en question de la Eédéraﬁian.

groiagggemagtz I1 semble & ma 4élégation, Monsieur
le Président, que l'article 5 paragraph 2, tel qu'il & &té
edopte par la Commiesion du Droit International et tel qu'il
8 &te adopté 1'année dernifre par la Commission plénidre de
notre Conférence, introduit avec le terme "union fédérale®
une notion peu claire et difficile & interpréter, Car 11‘,,1“*
- n'y 8, ni on droit snternational, ni dans le preth de

- 5003888 B
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Convention devant nous, une 1nter9rétation bien établie de
cstte notion. A en juger d'aprés le commeantaire de la
Commission du Droit international, la Commiesion 8 employe
le terme dens le sens d'Etat fédéral. Mais ddjd 14, 11 est
 d1fficile de déterminer quelles Constitutions sont vraiment
féééralaa et quelles constitutions ne le sont pas. Nous :
doutons, &'autre part, que 1l'emplo de la notion “Union

- Pedérale" dans le sens iraditionnel"d'Etet Pedéral" eouvre
toutes les formations féddrales existantes ou gqui pourraient |
naitre.

Telles sont, trés briévement, Konaieur le Président,
les raisons principales qui déterminent 1'attitude neégative
de délégation 4 1'égard de l'article 5 paragrsph 2.

ig;vant de conclure, je tiene cependant & souligner
ceci: 51 ma délégetion eet opposée & 1!'inclusion: de
1*article 5 paragraph 2 dans la Convention, elle ne
conteste toutefoie nullement la possibilité des membres
d'une fedératicn d'agir dens le chemps du droit inter-
national dans la mesure et danz la forme presorites par la
constitution de le Fédération & laguelle ils appartiennent,
Bt je voudrais ajouter, que le rejet eventuel du paragraph 2
' ne porte en rien préjudice & la faculté des membres a'une
- fédération d'agir - dans 1a mesure ou le leur est constie
tutionnellement permis -~ dane le domaine du droit inters
national

3
“;‘,
i
%

Merci, Monsieur le Président,

PR TN RPN
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DRAFT - ARTICLE 5

Mr. Chairman:

My delegation has listened with great interest to the debate
~on this article. At the 12th meeting of the Committee of the Whole
last year my delegation expreﬁsed-the view that Article 5 was
unneéessary. '

‘ Paragrébh 1 of that Article, in our view, merely represents.
what is implicit in Articles 1 and 2 of the Convention.

Some repreééntatives have indicated that they are very anxious

to retain paragraph 1. In view of the strong feeling of those delegations -

- the United States has decided to accept the adoption of that

paragraph.

A

It provides that the treaty-making capacity of a member of a federal

Paragraph 2, however, ralses problems of a different order.

State is to be determined by referenée to the federal constitution.
Federal constitutions are internal law. Their interpretation falls
within the exciusive Jurisdiction of muniqipal tribunals of & federal
States. If paragraph 2 of Article 5 is adopted by the Committee of
the Whole there is at least an implication that a State contemplating
the conclusion of a treaty with a member of a federal union might
assume the right to interpret for itself the constitution of the

federal State.
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A number of federal States represented at this Conference

have established that the retention of paragraph 2 would cause

phem substantial difficultiesﬁ As a federal State, we fully under-

~ stand these problems. (n the other hand, no State has presented '
_ \ '
any sustainable argument that paragraph 2 is necessarv. to avoid

difficulties.
i S

Moreover, paragraph 2 leaves unanswered far too manv ocuestions.

Oving to the constitutional differences between federal States it
"will not alwavs be clear when paragraph 2 applies. DMy delegation

believes that paragraph 2 would, if adopted, sooner or later cause : _ ]

difficulties not only for federal Stategbut also for other States
seeking to enter into treaty relations with members of federal
States.. In 1965, after reviewing the comments of governments on

this article, Sir Humphrev Waldock, the rapporteur and our expert

consultant, proposed deletion of the rule. We believe that this

X

proposal. to delete is sound.

SR GNT EA

The Canadian délegation has asked, under Rule 40, that para-

- graph 2 be voted on separatelv. My delegation supports the Canadian

B R W D O e S A S Y

request. If the majorityv of the Plenary approves the request as

~N
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we hope they will nw'deiegation will vote against retention of ‘ M

‘

paragraph 2. On the other hand, if the Canadian request for a

. seﬁarate'vote"éhould be defeated, then the United States would

find it necessarv to vote apainst Article 5 as a vhole,

3
M
sle
b3
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Statement by Cyprus Delegate, A.J. Jacovides  __—"" !
on aridcle 5(2)

28 April 1969

Mr, President,

Allow me, Sir, to say how_gratified we are at sceing you cccupy
your well-deserved post and to express the convistion that, under your
presidency, the work of the Conference will be brought te the gsuccessful
conclusion which so many of us desire.

I would like, very briefly, to explain the vole of my éelﬁgation
on the guestion of 'Aréiala 5.

The Republde of Cyprus neither is nor is it ldkely to becoame a
federal state and therefore the issue in Article 5(2) dees not affect us
directly.

Neverthelens, on the basis of general considerations, we are

convinced that the adoption of a provision of thé kind set out in Article

| 5(2) might lesd to the practice of other states assuming the right to
inteigrei; for themselveé the constitutions of federel states and this, in
our view, would constitute e case of interference by cutside states in the
internal affairs of a federal state. Moreover, it is sn untenable propositicn
that a federal constitution, which is internsl lew of the federsl state, ¢an
by iteelf determine matters of international law.

1t g foif these ressons, end for the practical problems that are
bound to V&Lriee iﬁ'» such provision is made part of the Convention Mr. Fma}iéénﬁ,
’ that my delegation will vote for the deletion of Article 5(2), just as we did
at last year's Committee vobe on the same issue. A the same time we will
| support the retention of operative paragraph 1 which highlights the prinelple
of the sovereign equélity of states.
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Statement by Mr, Wershof (Canada} on Article § —e

67

Plenary Meeting of th= Conference

Mr. President
The Canadian delegation has grave reservations concerning
paragraph 2 of Article 5 which; in our view; deals inadequately with the.
treaty-maklng capac1ty of members of a federal state, both from a political
and from a strictly legal viewpoint., The reasons for my delegation's
. concern were made known to distingnished representatives at the first session
1ast_year._ Now, however, the conference must take its final decision on
whether or not a provision of the kind proposed in the second paragraph of
éhis Article is to be included in the convention we afe to adopt. It is
itha view of my delegation that the implications and.possible consequences of
the edoption of this paragravh are sufficiently serious to warrant further
consideration by this conference at this time., It is for this reason;
‘Mr., President, that I propose to deal in some detail with the issues raised
by tkis parégraph since, although these issues were discussed at the |

Ccrmittee stage of our deliberations, they were not resolved at that time,

vIt would be helpful,; I believe, to review briefly the history of
paragraph 2 of this Article, because such a revicw reveals that there has
never, at any stage of the consideration of this'question, been a consensus
- in favcur of the desirability of including paragraph 2. The first draft
articles (including an article on capacity to conclude treaties) were considered
.by the International Law Commission as early as 1950, In 1958 the then Special
Rapporteur, Sir Gerald Fitzmaurice, included, in what was then proposed as e .
_éode_ratherxthan a convention, the proposition that "The component states
~ of a federd. union, not possessing any international personality apart from

0002
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Qat of the union, do not possess treaty;making capacity™, It is not until
1962 that we find, in draft Article 3 dealing with capacity generally to
vvconclude treaties, a specific provision relating to treaty-making by membgrs
of a federal state. I should like particularly to draw the attentiog of
distinguished representatives to the fact that this provision, which was
paragraph 2 of Article 3, was formulatéd by the I.L.C. at a time when the
Commission had not yet decided to limit the scope of its draft articles to
treaties between States. Thus the proposed Article 3 also contained a péragraph
on the treaty;making capacity of international organizations. ‘

| Paragraph 2 was at that time the subjeét of prolonged and deep controversy*
within the Commission, with a number of its mest distinguished members expressing
'serious reserva;ions about its provisions. At the 77%th meeting of the Commission,
.thevSpecial Rapporteur, in suggesting that the whole of the proposed article
on.capacity be deleted, noted that the article (and I quote now from the Summary
rRecord) "had given rise to considerable difficulty in the Commissi on, which |
had been almost equally divided on the issues it raised; in the truncated form
in which it had finally emerged, it was not very useful and the best course
would probably be to drop it altogether." End of quotation.

Finally, however, after considerable redrafting and continued controversy,
what is now paragrarh 2 of Article § was_adopted'by a vote, in a Commission
consisting of 2% members, of only 7.in favour, with three opposed and four
abstentions, In other words, only 7 out of 25‘membefs actually recorded
approval of the‘paragrapho _ '

Distinguished representatives will recall that when Articlé 5 was considered
.bi the Committee of the Whole at the first session of this éonference,
paragreph 2 of the article was the subject of two votes, In both cases the
peragraph was retained by only s narrow majority. The result of the first vote
was 45 in favour and 38 opposed, with'lovébstentions. On the second the

46 voted in favour, 39 against, with 8 abstentions,
| eeo3
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‘ The conclusion to be drawn from the foregoing is that the desirébility
of including in this convention a provision incorporsting the principle contained
in the second paragraph of draft Afticle 5 has been the subjéct of serious
controversy among eminent jurists and, on thosé occasions on which it has been
voted upon, paragraph 2 has failed to attraét the support of even a simple
majority of the members and representatives who considered it,

T turn now, Mr, President, to the considerations which lead my delegation |
to believe that the proposed formulation of the rule found in paragréph 2 is
unsatisfactory. from a legal viewpoint and; moreover, is beyond the scope of the
cénvention which we are now draftinge. |

First, I should like to reiterate that the paraéraph wgs originally proposed
wheh the I.L.C. draft articles were intended to cover treaty-msking not only by
States but also by other subjects of international law, including international
organizations, Subsequently however, the Commission decided to confine the
draft articles to treaties between States and, in conséquences the third paragraph
dealing with treaty-making by international organizations was deleted from the
‘article on capacity. The paragraph on treaty-making by members of a federal
union was retained, however, The result was that the word "State" was used
in two quite different senses in the two parégraphs of Article §, as adopted
by the I.L.Co When this article was considered last year by the Committee of
the Whole and by the Draftirig Commiitee of this conferchce, it was agreed .
th#t the word "States" in Article 1, on the scope of the conventich, and in
paragraph 1 of Article 5, meant independent sovereign States, Recognizing
thaﬁ members of a federél State are not themseives States in that gense,

.the Committee deletéd the word "States™ from paragraph 2 of Article 5.

oa'el{-
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Thus a provision dealing with the capacity of these entities to»condlude
treatics is as much beyond the scope of the present corvention, as defined
in Article 1, as would be'a provision on the treaty-making capacity of an
international organization or of any other entity which is not a scvereign
State.

Quite apart from the question whether paragraph 2 falls cutside the
scope of this convention, the éuestion arises whether parégraph 2 formulates
a desireble legal principle which ought to bebadopted in the interest of orderly
treaty relations. I wish to maké clear that my delegation is not questioning
the relevance of the provisions of the federal constitution to the practice
whergby certain federal states permit, within the limits of their constitutions
end subject to various forms of federal control, component parts of the
féderation to conclude agreements with sovereign states., We are concerned
however, tha this formulation, as expressed in paragraph 2, is dangerously
incomplete, . There are clearly at least two rerequisites, bcth of which must
exist together, if a component unit of a federél state is to have effective tfeaty-
making capacity. One is the conferring on ip of such capacity ty tite federal
S@ate, the other is the recognition by other.sovereign States of the capacity so
conferfgd. With respect to the first element, the paragraph assumes, qdite
.incorrectly, that the constitution speaks for itself and is alone determinative,
It omits, for exanple, any recognition 6f the procesé whereby the constitution
is continuously amended in certain states by means of judicial decision. The
proposed férmulation also says nothing about who is to be responsible for any
breagh by a member of a federal Stape of its treaty obligaﬁions. One may answer»l
that‘the present convention expressly exdludes.from its ambit all questions
-of state resbonsibility. There nevertheless exists, independent of the present

- convention, a bodv of international law gdverning’tﬁe responsibility of sovereign

oo.Ons
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States for the breach of their treaty obligations, No similar rules exist,
. however, in respect of treaties eoncluded‘by manbers of a federal state. &

review of the discussion of this issue in the I.L.C. quickly reveals the

absence of any consensus among jurista»on this issue.v '

There is & further concideration, Mr. President, of considerable practical
significance,»which serveé to underline the inadequacy of paragraph 2 as a
formulation of the rule of international law relating to the treaty;making
capacity of members of a federal state. The paragraph proposes that such a
éapacity may exist if it is admitted by the federal constitution and within

" the 1imits there laid down, As distinguished representatives will readily
rea;ize, the constitution forms part of the municipal law of the federal state
and its interpretation falls exclusively within the internal jurisdiction of that
state. This is particularly obvious when one considers that the constitition of
a state is an organic statute interpreted and developed by the appropriate
iﬁtérn&l organs of the state, Paragraphbz contains no provision; however
recognizing that only the federal state itself may interpret its own constitution.
Thus the paragraph may lead to the totally unacceptable practice of one member
state of the U.N, presuming to interpret the constitution of another member
state which happens to be a federal state. In federations where the
constitution is entirely written and deals expressly with trea@y;making, there ,-
may be relatively little danger of this practiée arising. The naragraph Seems

tp ignore, however, situations like that of Canada where the constitution is

in large part unwritten. Constitutional practice, in such cases, is as important
as the written documents. But our experience confirms that, in a country like
.Canada, wnich géined its independence through the gradual evolution of
constitutional practice,not all of which was reduced to written form, the
possibility of one state purporting to intérpret the constiéution of another
federsl state is all too real. The failure of paragraph 2 to deal with this
problem is probably its most impertant defect.

' | oesb
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‘_”' In d;'gg;uss;ng:. the question whether a provision such as pa‘.ragra}ph. 2

should be included in the present convention; the observation is occasionally

' m#de that the practice of treaty;making by members of certain federal states exists
and shduld therefore be mentioned. An examination of state practice.confirms

.that certain federal states do permit, within the limits of their constitutions

-and subject to various forms of federal control; the conclusion of certain types

of international agreements by their member units. These practices have been
going on for years, they have lohg since been accepted under international lew
arid their continuance is not dependent upen the adoption‘of paragraph 2 of
'Afticle 5 I should like to maske clear, Mr. President, that the Canadian
delegation does not question either the legality or the desirability of these
practices. Indeed Canada, whose consﬁitution does not provide fof such action
by its provinces, has.npnetheless authorized; by means of umbrella agreements
between Canada and other sovereign States, the conclusion of various agreements
between its provinces and such states. We do not beliévé, however, that state
practice supportslthe particular and defective formulation of the relevant A
rule of law as proposed in parsgraph 2, omitting as it does any reférence to
the element of ultimate federal control over such treaty-making capacity.

My delegation considers that the only satisfaétony remedy for the dangerous
inadequacies of paragraph 2 is the deletion of the paragréph. We consider that -
ﬁhe conference should take into accbunt the fact that, at the first sessicn, ’
paragraph 2 waw opposed by the large majority of federal states rcpresented here,
I would hope, Mr. President, that non-federal states will not seek to impose upon
federal states a rule which particularly concerns federal states and to which |
.the large majority of such states are‘opposede There is no suggestion that ﬁhé
omiésion of paragraph 2 of Article 5 would in any way impair the existing rights
of the members of any federal State, whereas many federal States have indicated -

that its inclusion is unnecessary and undesirable.
. . 0007
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Distinguished. ‘reprgsenta,.tives will have noted that my delegationf’s
" concern relates only to paragraph 2 of Article 30 My delegation recognizes
that many otherl delegations attach considerable importance to paragrgph 1 of
“Article 5 band we have ne desire whatever to interfere with that para;zrapho
Distinguished representatives will be aware that on all occasions upon which
this Article has been submitted to a vote, .both in the I.,L.C. and twice during
consideration of this article in Committee of the Whole, paragraph 2 was voted
upon separately. This .reflects the fact that the two paiagraphs in fact stand
independent of each other and deal with quite different matters. Paragraph 1
deals with the capacity of sovereign states whereas paragraph 2 deals with the
capacity of entities which this conference has already determined (when it deleted
"States™ {rom paragraph 2 last year) are something other than sovereign states,
My delegation therefbre requests, Mr. President, that there be a separats
vote on paragraph 2 of Article S. I assume that all distinguished _representativeé::
even those whose substantive viewé on that parégrabh differ from those of my
delegation, will g'ecognize'that because the two paragraphs of the Article deal
with quite distinct issues, it is not only important, but proper and fair, that
there_be a sevarate vote on paragraph 2 in order to determine whether that
paragraph enjoys the support necessary for its inclusion in the preposed
convention, - ' _
| I have already stressed,'Mr. President, that my cielega.tion f}*%as no wish_ to
interfere with paragraph 1 of Article 5 In the unlikely event, however, that a
separate vote on paragraph 2 should be refused, then it would be the view of my
‘délegation that ,since the dangers of paragraph 2 greatly outweigh any advantages
to be found in paragraph 1, the entire Article should then be deleted. I would )
“hope, however, Mr, President, that this conference will ‘agree to allow a separate
vote on paragreph 2, and that para,graph l-willlvnot be unnecessarily Jjeopardized
by the refusal of a separate vote, ' ’

00.08
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: .stibiiity of Amendment

The suggestion has been msde, Mr. President, that the proper reméw
for the inadequacies of paragraph 2 is not to delete the paragraph but te
amend it, I should like to remind distinguished representatives tha;
at the first session of this conference the distinguished representative of
Austria propos_ed an amendment which, while it would not have remedied
all the defects of the paragraph, would have gone a considerable way toward
meeting the legitimate objections of the majority of fedsral states te
paragraph 2, However the proposed smendment failed to 6bl:ain the support
of even a simple majority in the Committeeof the Whole. The procédure of
amendment has therefors been tried Mr, President, and has not succeeded.
‘This paragraph is not one whic_h is at the same time se fundamental and
s(_) centroversiel thét its re‘!_:ention in some form" is esgential to the
success or integrity of the convention. The simple fact is that this
is é paragraph about federal states which is unacceptable to a large
majority of federal states. The conference should therefore be asked to

express ‘itself on this mattef by means of a vote on the paragraph,

003901 7
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IONS) WZICH GOES TO FLENARY.NEW ARTICLE 62 BIS -AND RELATED ARTICLES
AND ANENDMENTSC(SETTLEMENT OF DISPUTES UNDZR PART Vd: AT MORNING NTG
APR21 LUXEM3O0URG SUSNITTED PROPOSAL(L.331 CORR.1)FOR ARTICLE §2

TER FERMITTING STATES TO EXCLUDE FAof APPLICATION OF PAAT VC(WITHOUT
PREJUDICE TO GENERAL RULES OF INNETL LAW ANY STaTE WO/ 9T ACCEPTING
RECIPROC AL UNDERIekING REGARDING COGPYLSORY ARBITRATION. 4T AFTERNOON

MTG INDIACON BEHALF ALSO OF INDONESIA g TANZANTA AND YLGOSLAVIA) INTR-

ODUCED SUB~AMENDMENT L.398CWHICH WOULD PREFACE THE 19 STATE TEXT CF
62 BIS YITH A PROVISION ENA3LING PARTIES TO DECLARE WHETAZR ASD TO

WHAT EXTENT THEY WOULD ACCEPT ITS PROVISIONS)TO THE 1S POWER TEXT OF

N

82 BISCL 395/REV.3);DEBATE CONTINUED AT EVENING MTG APR21 AND CON-
CLUDED MORNING APR22, WITH VOTING BEI@GiSCHEDULEF FOR AFTZIRNOON APR22. .
AT OPEMIHG OF THAT MTG,HG@EVEQVGHAN“ QUGHT TO DEPER VOTING BY PRO-
POSING TO ADJOURN DESBATE FOR;48'HSURS;T Is PRDCEDURAL.EOTlgh,WAS.
DEFEATED 45(CDA USALUK)~33f7.FO?LO”LP” PROPOSALS WERE THEN WITHDRAWN:
SPAIN 1L.391 ON 82 Z2IS akD L.SSZCPTV ARTICLZ 76)‘THﬁILA“D L.387(ﬁEW'
ARTICLE 82 TER SVASLING STATED TO OPT-OUT ““Ou PROVIS OA' OF 62 ©5IS);
LUXEMZOURG L. 3ST(SEE AZOVE).VAOTING O RENAINING PROPCSALS WAS AS

o e .2

" }7) QJS/‘]L ‘ . | . . - | _ooséoé |
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PAGE TWO 343 MQ(&O STANDARD

FOLLOWS: SWISS PROPOSAL L.377‘ﬁAS REJECTED 28(CDA& FRANCE UK)-51-22
(USA)'TNJLﬂN SUB- AMENDY 1.393 TO 62 2IS WhS REJECT r'D 37 47(uDA
FRANCE UK UQA) 15.15 POYIR PROPOSAL FOR 62vEIS(L. 352/ REV 3 AN ‘CORR 1)
WAS ADOPTED 54(CDA FRANCE UK US&)-34-14.CEYLDN'PROPOSAL(L395)rOR A

62 TER(%AKING EXPLICIT THAT A FUTURE TREZATY M¥GHT STATE OR,PARTIES

TO A FUTURE TREATY MIGHT AGREE NOT/NOT TO APFLY 62 BIS)FAILEDloN A
TIE VOTZ 28(CDRA UK USA)-28~4.SWISS PROPOSAL FOR A NZW ARTICLE 62
QUATER( L. 393 AND CORR 1)(PROVIDING THAT NOTHING IN 82 3IS SHOULD
AFFECT OBLIGATIONS OF PARTIES UNDER OTHER PROVISIONS IN FORCE'EETWEEN-
THEM RELATING TO SETTLEMENT OF DISPUTES) WAS ADOPTED 45(CDA UK USSR -

-21-36

1

WE HAVE ACCORDINGLY NOW ADOPTED IN CU Am ARTICLE 62 EIS THAT PROVIDES
FOR COMPULSORY ARBITRATION OF DISP UTES UNDER PART V3 IT WILL HOWEVER
HAVE TO ATTAIN Z/SMAJDRITY TH PLENARY.

REPORT OF DRAFTING CTTEECCDY: ARTICLES 8,55, AND 66. y
FOLLOWING CONCLUSION OF VOTING ON 62 BIS CHAIRMAN OF BC 1NTRODUCED

TEXTS OF ARTI ICLES 8, 55 HND 86 AS QuD DC(C.1/18). THESE WERE

e
=]
=l
I
L
-

ALL AJOrT“U BY C¥ WITHOUT 03 JECTION,

FINAL CLAUSES AND PROPOSED NEW ARTICLES 76 AND 77,

AT MORNING MTG APR23 BRAziL AND UK INTRODUCED PROPOSED FIWAL CLAUSES
(Lt38§&PEV 1) INCORPORATING QUOTE VIENN FORMULA UNQUOTZ FOR DEFININC j

TES SLIGIRLT TO SIGNOR ACCEDE TO THIS CQ&VENTiON.hSNGAHY(ﬂNV ,OL- ;
- : i

jadal

TA
AND ?OVAJLA USER) INTRODUCED PROPOUSED. FINAL CLA USLS(LQQSS VND CORR 1)

oy

INCORPORATING QUOTE ALL STATES UNQUOTE ! OR“UL%.INDLACAND CHANA) INT- .

00"3
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Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés & l'infarmation

FACL THREZE 343 KO/ ND STANDARZ
RODUCED AMENDMENT iDé}bk:> RTV. 1( L. 354) V- ICH WOULD HAVE AAD SEME

ACE TRZATY WOULD AUTb;
MATICALLY BE ELIGIBLY TO EECOAE PARTIES TC TREATIES CONVENTION.

SWISS INTRODUCED AMENDMEST L.396 TO L.3%6 INCRcASING NUQEQR OF RAT-
IFICATIONS TO BrIHNG CONVENTIOA INTO FORCEZ FrO# 45 TO 8z.VEwEZUZLA
I&TRODUC D PROPOSED NEW ARTICLE 77(L.399)T0 AAKE THEATIES COJV MTION
NON-R&TROACIEVQ.LATER M“D N AND OTHERS INTRODUCED WEJ ARTICLE
77(L.49@)ALSQ TO ENSUR E_NQN-RLTnOACTIVITY JF TREATIES CO&VENTIQM.

4T MORWING MTC APR24 SPAINCL.421 AND IRANCL.402) INTRODUCED TEKTUAL

-~

MENDMENTS TO L.4%%. AT EVENING MTG APR24L.3 99, L.4%% AND L.4B2 WERE

L

" WITHDRAWN AND WERE REPLACEZD BY REVISED PROPOSAL(L.423)INTRODUCZD BY

—

SWEDENC ALSO ON BEMALF OF RRAZIL CHILT KENYA IRAN TUNISIA VENEZUELAD.

J

ARDID AS NO/NO LONGER

(€]

BZFORE CU. DEBATE COVTINUED DURING EVENING ¥TG.MORNING MTC APRZ5
DEBATE CONCLUDED_?JT CERTAIN PROCEDURAL DISCUSSIONS PRECEEDED VOTING.
USSR REQUESTED PRIORITY FOR VO?ING 0N L.389.THIS WAS wOT/ NOT OPPOSED. -

ECUADOR PROPOSED THAT VOTE C% NEW ART rICLZ 77(L 23)3< DEFIRRED UNTIL-
APRRS;THIS WAS DEFEATED 17-42CUK USQ)-52(CDA).

VCTING O R’L?VANT SEéTAﬁTIVEfF? POCQLS WAS. AS FOLLOWSCALL ROLL-

CALL VOTES); (A)SWISS PROPOSED ? CL! 76(L.2D®)OU SETTLEMENTTGEfDIS-
PUTESCPROVIDING ROLE FOR INNATL COURT OF Ju STICE)WA$ DEFEATED 37¢CDA

UK)-38-28 USA NETHERLANDS).( B) PROPOSED ARTICLE 77(L.495)TO-ENSURE

L] l4
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NON=-RETROACTIVITY WAS ADCPTRED 71(C24 UK USA FRANCE)-5CECUADOR AL-
R
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R). (CYPROPOZAL FOR FIUAL CLAUSZS INCOI

N WL ikt i

-// SOUTH AFRICA EASTERN EUROPZALZ IZCUADORY-56(CIA FRAGCE Uk USAY=17.

S H e et sty

48(CDA FRANCI UK US&)

(D)“F SH AN A/ TNDI-A-RROPOSAIC L. 594) WAS DeFEATED $2-48(CD

-25. (E)SWISS PROPOSALCL.396) TO INCREASE NUNER OF R& ATIFICATIONS WAS
THEN hIM“QRQﬁQ‘(P)VOTIhG OH_BRAZIL AND UK PROPOSAL INCORPORATING VIENN
g;&uL“LL. 586/ REV1).48S PRECE IDED P?m:mgﬂszmgw;RQIONCED PRO C_LDRAL B

et _— A T N o v o e b pe g e e e e s e

WTAMGLE CO CE\UII~ NU”JHR 01 PHLI"'”AlIONQ ThAT ‘HDULD BE REQUIRED

TO_3RING CONVENTION INTQ ?O?CE.#IMﬁTL{ CHATRM AN ?ECOLVT;M‘gﬁﬁﬁiﬁwﬁY

HULINC THAT Rud VP 1 BﬁﬁleE;IEZT SE LEFT BLANK TO BE P SOLVLD *Y

A e ---wh_...._..v.—..,.. —

. PLtNAhY.JJEﬂﬁwigﬁﬁgkp ias sugn ADOPTEDS3(CDA FRANCE UK U:l)f26(

e e e A e b ~

[ WY . i o e A e it

MXICO CEYLON E4STERM._EY] OPFQVw nCUAuQP)jIQ(S PORE SOPTHﬁﬁRiuA ‘CYPRUS

e o e o g S S s

| ia—

AFGHANISTAL). .
ARTICLE 5BIS: ARTICLE 5 ZIS(L.383)P POVTDINu T”'T EVERY STATE HAS
RIGHT TO PART CIPATE IN ”dLTTLAT:FA TREATIES OF IViWPE T TC INNATL

COMMUNITY AS A WHOLE WAS uiFaATiD Z2(X%KXICT EASTERN EURCFEZANS)-52(CDA

| FRANCE FRG UK USA)-1SCNIGIRTA AND SOUTH AFRICA).

ARTICLES FROM DC(2,12,62 3IS): | A

CHATRNAN OF DC FROM TIME T0 TIMZ DURING REMAINDER OF APR2S HTG INT-
RODUCED REMAINING ARTICLES FROM DC(2,12,62 BIS).ALL WERE éﬁQPTED_
WITHOUT OZJECTION. REFERRING TO ARTICLE 2<1>CHAIRﬁA§ STATED THAT DC
CONSIDERED BOTH GATT AND BIRPIX WERE COVERED BY DEFINITION THERELN
OF QUOTE THNATL ORGAVIZATIONS UNQUOTE;CDA HAD RAISED THIS PROBLENM

0.0005
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LAST YEAR.CHAIRMAN FURTHER ANWOUNCED THAT DC "WILL T&XE UP CONSIDEZRA-
TION OF TITLES OF ARTICLES AND SZCTIONS LATER AND RZPORT ON THEM
'DIPECT TO PLEZNARY.

RAPPORTEURS REPORT:

VOLUMES I AND Ii OF RAFPPORTEURS REPORT AND ADDETIONS_I’IS THEREOQF

WERE ALSO ADOPTED. C% AUTHORIZED SPECIAL DQPPDRIEUR AND SECRETARIAT

TO PREPARE REVAINING PARTS OF REPORTCON CURRENT MTEGS)FOR INCLUSION
IN REPORT £S 4 WHOLE.

CONCLUSION OF WORK OF Cls |
CW WOUND UP ITS &CTIVITIES WITH TRIBUTES TO CHAIRMAN ELIAS AND SEC-

 RITARIAT. PLENARY STARTS MON, APR2. - | ﬂ \

71
=
[#5]
s
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=
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Statement by Mr, Wershef (C an&dqj on Article 5 in the f,

Plenary Meeting of the Cenference 7 /,é’
263 %

Mr. Precident

The Canadian delegation hés grave reservations concerning
paragrarvh 2 of Article 5 which, in our view; deals inadequately with the
tresty-making capacity of members of a federal state, both from a political

and from a strictly legal viewpoint. The reasons for my delegation's

~ concern were made known to distinguished representatives at the first session

last year. Now, however, the conference wust take its final decision on

whether or not a provision of the kind pruposed in the second paragravh of

. this Article is to be included in the convention we are to adopt. It is

the view of my delegation that the implications and possible consequences of
the aaoption of this paragrapbv;re sufficiently'serioﬁs to warrant further

consideration by this conference at this “ime. It is for this reason,

| Mr. President, that I propose to deal in some detail with the issues raisgd

by this paragraph since; although these issues were discussed at the

Committee stage of our deliberations, they were not resolved at that lime,

It would be helpful, I believe, to review briefly the history of
paragraph 2 of this Artvicle s because such a review reveals that there ha=z
never, at any stage of the consideration of this question, been a consensus
in favour of the desirability of including paragraph 2. The first. draft
articles (ipcluding an article on capacity to‘conclude treaties) were considered
by the International Law Cdmmission as early as 1950. In 1958 the then Special
Rapporteur, Sir Gerald Fitzmaurice, included; in what was then proposed as a
code rather than a conmention, the propesition that "The component states
of a federal union,_no§ possessing any irternational personality apart from‘

eeel
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Mr. Chairman.

My delegation has listened with great interest to the debate

- on this article. At the 12th meeting of the Committee of the Whole>

last year my delegation expresoed the view that Article 5 was
'unnmeessary. ' i

Paragraph l of that Artlcle, in our view, merely represents
what is implicit in Articles 1 and 2 of the Convention.

Some repreSénﬁatives have indicated that they are very anxious

to retain paragraph 1. In view of the strong feeling of those delegations

- the United States has decided to accept the adoption of that

paragraph.

A

It provides that the treaty-making capacity of a member of a federal

-Paragraph 2, however, raises problems of a different order.

State is to be determined by reference to thé federal constitution.

' Federal constitutions are internal law. VTheir interpretation falls
within the exclusive Jurisdiction of muniéipal tribunals of & federal

States., If paragraph 2;of_Article 5 is adopted by the Committee of .

the Wholeithere 1s at least an implication that a State contemplating

the conclusioﬁ of a treaty with a member of a federal union might

assume the right-@o interpret for itself the constitution of the

federal State.

003908
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V'A_number'of federal States represented at this Conference

have estabiished that the retention of'parégraph'z would cause

them substantial difficultiés; As a federal State, we fully under-

" stand -these problems. OCn the other hand, no State has presented.

any sustainsble argument that péragraph 2'is necessary to awvoid

difficulties.

Moreover, paragraph 2 leaves unanswered far too many questions.

Owing to the constitutional differences between federal States it

- will not always be clear when paragraph 2 applies. My delegation

believes t};at ;;aragfapﬁ 2 would, if adopted, sooner or later cause
difficulties not only for federal Stateséut ais; for other States.
seeking to enter into hreéty relations.witﬁ members Qf federal
States. In 1965, after reviewing the comments of governments on
éhis article,.Sir Humphrey Waldock,.the rapporteur and our expert

consultant, proposed deletion of the rule. We believe that this

e

prOposai_to delete is sound.

The Canadian delegation has asked, under Rule 4O, that para-

LY -

" graph 2 be voted on separately., My delegation supports the Canadian

[

request. If -the majority of the Plenary approves the request as

003909
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| find it necessary to vote against Article 5 as a vhole,
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we. hope they will my deiegation will vote against retention of

paragraph 2. . On the'othef hand, if the Canadian reques£ for a

-sepérate vote “should be defeated, then the United States would

L L A L QL AL L
A S O )

——
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ﬁoneieur 1& Erasident,

Je vous grie a'excuser que je premns 1a yarole ponr uﬁé
" deuxisme fnie, mais mon pays a une 1@ngue ‘tredition federale,\
et e'ee* pour. cotte raison que l’article 5 pPAr. 2 revet, pour
- ma aelagation. un 1ﬂterat particulier. Je.me permete done de vous
exposer & ¢e. staﬁe de la Cﬁnferenee encore une faig le psaiti@n
de ma aelegatian, bien que me delegﬂﬁicu se soit gran@n@ee sur
1tarticle % paragraph 2 éeja lars de la discuaeien de. cette
disposition au sein de la. G mmissioa pléniére le 3 arril 1868,
Monsieur le President ma delegatinzzfs}eat @rmancee a8 cette

..' W ] occasion] contre 1 inclusion de 1f artiele 5 pamgrayh 2 dand le

projet de Convention et elle y est tcujeurs apyaaee, Cette atti-
tude n'est pas motivée par des taiaans'relevant'de*ncﬁre Consti-
tution. Au contraire, l'article 32 paragraph 3 de la Loi fonda-
mentale de la Répudblique Pedérale d'Allemagne accorde aux pays
membres de Ia f8dération, sux "lénder", une capacité limitée de
conclure des traités internationaux. Du 9oint:ae vie strictement
constitutionnel nous pourrisaa aone vivre avec 1*art1ele 8 |
paragraph 2 tel gqutil est prevu dans le prnjet de Cnnvention que
nous avons sous les yeux. Si nous gommes , neanmcins. opposé

d cg paragraph, ot est pour des raisons d'un ordre plus fondamen-
tal, surtout dans le contexte de 1a_presentefcanventions Ros
raisons sont principalement les suivantes:

Premiérement: Selon 1‘arﬁiéie'1 du projet de Convention
devant nous, la Convention doit Stre limatee aux Etats. or,
les membrea d* une federation, méme s'il leur est ascordé une
certaine capacité d'agir sur le plan international et dans le.
domaine du droit international, ne peuvent pas etre aseimilées
d*une fag¢on generale aux EBtats. Ceci vaut pour 1e domaine du ,
droit des traités comme pour d'autres domaines du droit inter-
national et pour lefquelg 1'article 5 parasgraph 2 prévoit une
assimilation sans distinoction des membres 4'une fédération aux
. Etats, Je me bornerai & mettre en relief, & titre &'exemple,
que ﬂi un membre 4'une’ fedaration agit en matiere de traités

- -
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1n%ernatianaux on dehars &aa? 11mitee gui 1ui somﬁ impasea

',-par la cgnstitutioa Iederale, les aisposltiona des artielea

7 et 43 sont gudre capable de couvrir le situstion. Bt ceci -
“en raison du fait ‘qu'il ne B8'agit pas d*une’ simple vielatien _
- d'une disposition eanatituﬁionnelle. mais d*un acte relevant- 5

du droit. 1nternatiana1 crée per une entité juridique qui ne

: _psaeeaait pas le paraannalite jurid&que pour le faire. L'acte

est donec nul et ne peut pas etre gueri éans 1s maniére prevﬂaf
aux'artieles 7 et 43£kcette qaestion a, @'ailleurs, 848
discutd plua amplement dang la publieatinn de Belmut Stein-

~ berger, “Ccnatitutional subéivisians of States or Unions and .

their cagaeity to conclude @reaties, commenta on art. § par. 2
of the ILC draft on the Law of Treaties” ‘Zeitachrift. ﬁﬁr

vaualandisches ﬁafentliches Recht uné ¥¢1kerreﬁht, 196?; page

425. Je 1'evoque afin de. souligner que 1'srticié 5 par. 2
du progetvdevant nous est en contradioction avec 1'article 1.

TDeuxziémement: &1 un membre §'une fiabration possdde
la eompéteﬁée'd'agir'aur le plan 1ﬁternétional, il ya
toujours le danger d'un di:‘erent aur 1*interpratatian de
le constitution f£édérale, dont reléve 1a eompe%ence en

. patiéres internationalea du membre de la Federatian én

questian. Dans de cas paxeil&, il y a toujours la possibilité
que la Constitution d'un Etet soit interprétée finalement
par un autre Etat ou par une instance internationale.
1'adoption de 1'article 5 paragraph 2 en%rainerait sand doute
une multiplication du risque de 1' incidence. de telles
situations qui sont hautement 1naesirab19§2¥t qui peuvent

- avoir des conséquences politiques bien au ﬁeia de 1& qmere

de eampetence du memhra en question de la Eederatinna

Troia;emem&nt. Il semble & ma 6elagatian, Manaieur
le Président, que ltarticle 5 paragraph 2, tel qu'il a ete :
adopt® par la Commission du Droit International et tel qu' il
a &té adopté l'année derniére par la Commission plénidre dé:
notre Conférence, introduit avec le terme "union federale“

une notion peu claire et difficile & interpréter, Car 11
n'y a, nl en droit international, ni dens le projet de

U T T 003012
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Convention devant nnua, uﬁe interpretaticn bien etablie de

"eatte aotion. A en Juger ﬁ'agres le c@mmentaire de la

Commission du Droit international, la Cammission a empl@ye:ii

. le terme dans le sens d'Etat 2éadral. Mais adjd 18, 11 est
~ ‘§iffic1le ae determiner quelles Gaﬁstxtutions sont vx&iment
fedérales e% quallea cans«itutiane ne le sent pag. Nous

doutons, d?autre part, que 1'9m§10l58 la motion “ﬁnien ;

_"?aderale“ dans 1e sens iraditionneldEtat P8déral" couvre
toutes les” ?crmatlons feﬁera;ea exiaﬁantas ou qui pourraien%
,naitra.. ) o S '

Telles aont. tres brievement. mansieur 1& Preaident,

. .168 raieona prineipales qui déterminent l‘attitude negative .
. de 3B_éelegaﬁian a 1'agar& de 1'article 5 paragraph 24
ﬁ

vant de conclure, 33 tiens cependant a souligner
ceclis 51 ma délégation est opposée & 1'inclueion: dJde
itarticle 5 paragraph 2 dans la Convention, olle ne
conteste toutefois nullement la possibilité des membres.
d'une fédération d'agir dans le champs du droit inter-
national dans la mesure ot d&nﬁ la forme presorites par la
conatitution de la Péddration & laguelle ils appartiennent.
Bt je voudrais a;outer, que le rejet evenﬁuel du paragraph 2

ne porte en rien préjudice & 1la faculté des membres dtune

fédération d'agir - dans la mesure ou le leur est constie -
tutionnellement permis - dane le domaine du droit inter-
national '

 Merci, Monsieur le Préai&ent;v
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Tae Indlun dglegation gyl
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the retentzon of Para 2 of ﬁrtlcle 5.,Our reaséns fér

}d01ng so were elaborated in our statement aﬁ hhe Ath

'j:_at,page 63 of the printed “epart;

meetxng of the commlttee of" uh@ wnole @ﬂlCh ¢s reparted

?e do recognlze that

a member of a Federal UHLOR may possess.capa01ty to

“;}f concludo treatles. Thls is a utatement af;g:fact si nﬂé';7 ‘7

same constltuent Unlts of Feaeral States do. conclude

treacles w1th Soverelgn Stqtes. This p051tlon only

i reflects the/g;éaty—maglng capaclty. But mr, E?881dent

- oar draft Conventlcn is not . ethauutlve. Au is Qulte clear _

from ‘the text?Ar icle 1 of the Coavention, adopted by S
the Gonierence unanlmously thls mornlng, our Convention =

does not 1nclude treaties concludﬁd between Stabes and

*f Internatlonal Grganlyatlons, nor between Internatlonal

Oﬁgaﬁlzatlons 1nter S€. ﬂor does it deal ccmbreheRSLvely
W1th the 1ssues arlslng,from treatlﬁs concluded between
Severelgn Staues ana the Hembnrs of - a Federal Unlon. 5;

51nce our Gonveﬁtlon concentrates only’on treatles

: concluded between Stateo, the prqper courae W0ﬂ1d~be,'
' not 4o deal with ‘the questlon of treatles conc;uded

i betwecn Scates and Members of a Federal Union. In tne

'alternatlve, there mast also oe 1nclade& 1n the conventlon, .

a covprehens1Vb,&ectlon dealing nct only Wluh bhe capa01ty "
of Membel of a ‘Pederal Unlor, to conclude treatlea but

also a1l othev consequentlal questzons. All aspeczs of

treatles between Hembers of a Federal ﬁnion and.Sﬁates
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‘iﬂ;mr. kr951dent, ¢t can 1mme@1ately be ”alized that lf we

!f;went 1nto tbese auestlons, we . would necessarl y'have to
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are not covered in Artlcle 5 - such as._i}ﬁif -

”(2)'how wlll consent ox tne members of a Federal |
jfdnlon to be bound by the treaty be- expreSsed? fﬁi;v
(3).how v1ll dlputes between States a Wemners of

'*a Pederai ‘Union be settled in terms of Artlcle 62
et gnag Bk R

e (4) he—:‘mw resycr*ﬂibllwy of "Iemberu of a I‘ederal

-

Unlon for breach of trea%y alegatlons7

Hr. Prebldent this 15 an'area 1n whleb 1t would be

'ezceedinglj HQW1se to’ enunclate GL coalfy any rules af xt:‘_
",Internatlonal Law- fcr it 1s, 1n eSsence, g matter ﬁalely,ﬂ_

Tregulated by the 1nternal 1aw of’ each HedePatlom“We

’73.“sheu1d not ru h 1n, where angels fear to tread» The
:'f“adgptleﬂ of present article 5. (2), mignt give uhn">
‘Téhlmpre351an, that a State caa claim the autharlty ef .

fé;¢nterpatlonal Lam,:*ﬂ seeking to interpret the coastltutlon f

“,iOr comstltutlonal practlce of anﬂther Qtate 1n th~3j

“fcontext“whlcﬁ may weli constltute 1nterventlon of thev

' .most serlous Rlna'in some cases. fif_‘f-fg,_f

;d j”;ﬁi-%, P )&.;‘

K

-

 fjg;enter into ‘the question of relatlons,,between the Hembers
“ﬁ”of a’ nederal Pnion and ths Federal G@Vernmenu - relatlons

:"jwhlch are governed essentlally by'mnn¢01pal de. The'“

'ILC hau not gone~1ﬁto these questlons. Hor have we thet”.‘
time to deliverate- upon these que tloﬂs at uhe present
.ccnference. In vlew of the abcve)?my delegaumn is of

z

"the view that ‘the oest courSe open.ﬁee the conference o

”hls not to retalﬁ Paragraph 2, mhe result ef thls course

.
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thls conferenoe cannot go 1nt ,/at uh‘vpreaent se5310n.

i -? 1:1 4& should also llke to mukemlt'clear thau Ohr v;ewm an v

"

thls question are aot mct*waﬁe& by'ﬁﬁg 1nterna1 conw‘j; E ‘.

sxdefatleﬁa;vxndiu is a ?ederal REPubllC. Ender ltS“-

»

Censtltutzon, the componenu unlts'aounot possoss any

""E

trcaby-maxlnﬁ capa01by. Treaty~mak1ngllsﬁﬁxclu81vély

1
#

a central qubgeut. Howaver Indla,mmy conclude treatles
w1th the ﬁembers of a Federal ﬂnlen, 1f thc r uonstltutlon
E ;i' -1 permlus 1t e would liﬂe thin matt@r tc be regulated

ou a bllﬁteral and practical b&Slo; rather thaﬁ on the

baS1 of Interant¢onal Law.;

P o et

-

It is for these reasona,

" }z hswever,-ouprort the prlnclple embedleﬁ 1n Earagrayh ﬂ
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‘ 28 de abril de 1969 (sesidn de la gtard@f{a —
¢

ALVARO ALVAREZ (URUGUAY)
" Mi Delegacidn quiere referirse muy brevemente al punto plan-

teado por el sefior delegado del Canadd en relacidn con el phrrafo 2 del
art.5.

En oportunidad de la intervencidn que le cupo en el transcurso
de las sesiones de la Comisidn Plenaria en el primer periodo de sesiones
de la Conferencia mi Delegacidén se manifestd en contra del referido pé-
rrafo y de su insercidn en la Convenciédn.

Dos razones fundamentan a juicio de mi Delegacidn tal crite-
rio:

La primera,que el parrafo en comentario mds gue una injerencia indebida
en los asuntos internos del Estado supone que el derecho internacional ce-
de su prioridad en favor del derecho federal interno en una de sus funcio-
nes més importantes:la de determinar los sujetos de derecho internacional
facultados para actuar en esa esfera.kEn realidad,el "jus contraendi" de un
Estado federado esté determinado no sblo por la Constitucidn del Estado fe-
deral sino que depende también de que otros Estados acepten celebrar trata-
dos con dicho Estado. %

La segunda,que seria peligroso adoptar el texto del parrafo 2 del art.5
porgue en tal caso tedo dependeria de las disposiciones de 1la Constitucidbn
del Estado federal.Dicho Estado tendria entonces una ventaja considerable
sobre el Estado unitario ya gue podria so pretexto de tal disposicidn in-
troducir en las conferencias y en los tratados multilaterales un gran nl-
mero de sujetos de derecho,de subdivisiones politicas que decidiera crear.
De tal suerte,los Estados federales podrian desequilibrar gravemente en su
favor el nlmero de partes y el nlmero de votos.

Por 1o expuesto,mi Delegacidn apoya la propuesta de vota-
cidén separada del pérrafo 2 del art 5 formulada por el sefior Delegado de
Canadd a fin de votar en contra del pirrafo en si.

‘Muchas gracilas,senor Presidente.”
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tg, of the union, do not possess treaﬁ@naking capacity™. It is not until
1962 that we find, in draft Article 3 dealing with capacity generally to
conclude treaties, a specific provision relating to treaty-making by members
of a federal state. I should like particularly to draw the attention of
distinguished representatives to the facf that this provisicn, which was
paragraph 2 of Article 3, was formulated by the I.L.C. at a time when the
Commission had not yet decided to limit the scope of its draft articles to
treaties between Sgates. Thus the proposed nrticle 3 also contained a paragraph
on the treaty-making capacity of international organizations, |
| Paregraph 2 was-at that time the subject of pfolonged and deep controversy
within the Commission, with a number of its mest distinguished members expressing
serious reserv&tions about its provisions. AL the 779th meeting of the Commission, -
the Special Rapporteur, in suggesting that the whole of the proposed article
on capécity be deleted, noted that the articls {and I quote now from the Suﬁmar§
rvRecord) "had given rise to considerable difficulty in the Commission, which
had been almbst equally divided on the issugs'it raised; in the truncated foni
in which it had finally emerged, it was not very useful and the best course
would probably be to drép it éltogether." End of quotation.
Finally, however, after considerable redrafting and continued controversy,
“what is now paragraph 2 of Article 5 was adopted by a vcte, in a Commission
consisting of 25 members, of-only 7 in fsvour, with three opposed and four
abstentions. In other words, only 7 out of 25'members actually recorded
approval of the paragraph. |
| Distinguished representatives will recall that when Article 5 was considered
by the Committee of the Whole.at the first session of this conference,
'paragreph 2 of the article was the subject of two votes. In both cases the
peragraph was retained by only a narrow.majority. The result of the first vote
was 45 in favour‘and 38 opposed, with 10 abstentions. bn the second vote

46 voted in favour, 39 against, with 8 abstentions,
o ) 0603
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The conclusién to be drawn from tﬁe foregoing is that the desirability
: of‘including in this convention a provisiocn incorporsting the principle contained
in the second paragraph of draft Article 5 has been the subject of serious ’
controversy among eminent jurists and, on those occasicns on which it. has been
voted upon,rparagraph 2 has failed to attract the support of éven a simple
majority of the members and representatives who considered it.

I turn now,‘Mr, Presidént} to the considerations which lead my delegation
to believe that the proposed formulation of the rule found in paragreph 2 is
unsatisfactory from a legal viewpoint and, moreover, is beyond the scope of the
cénvention which we are now drafting,

First, I should like to reiterate that the parsgraph was originally proposed
wheﬁ.the I.L.C. draft articles were intended to cover treaty-making not only by

States but also by other subjects of international law, including international

organizations, Subsequently however, the Comﬁission decided to confine.the

draft articl_es to treaties between States ard, in consequence, the third paragraph
dealing with treatjomaking by.international organizations was deleted from the
article on capacity., The paragraph on1222222;9@king by members of a federal

- union was retained, however, %Z%::Z%§Et=wagrthat the word "State' was used

iﬁ two quite different senses in the two paragraphs of Article 5, as adopied

by the I.L.Co When this article was considered last year by the Committee‘of

the Whole and by the Drafting Committee of tpis confereﬁce, it was aéaesdzémégaﬁg4?4
th#t the word "States" in Article 1, on the scope of the convention, and in
paragraph 1 of Article §, meant independent spvereign States., Recognizing

that members of a federal State are not thenmselves S;::::f%iTthat sense,

the Committee deletéd the word "States" from paraéraph 2 of Article 5.

< 0" .h
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Thus a provision deaiing with the cepacity of these entities to conclude
treaties is as much beyond the scope of the present corvention, as defined
in Article 1, as would be a provision on the treaty-msking capacity of an
internationsal organizétion or of any other entity which is not a scvereipn
State. | ,

Quite arart from the quéstion whether paragraph 2 falls outsidc the
scope of this con?éntion,.the question arises whether parégraph 2 forualates
a desirab;.e legal principle which ought to be adorted in the interest of orderly
treaty relatioﬁse I wish to make clear that my delegation is not questioning
the relevance of the provisions of the federal constitution to the practice
whereby certain federal states permit, within the limits of their constitutioﬁs
and subjéct to various forms of federal control,.component parts of the
féderation to conéludg agreements with sovefeign states, We are conce;ned
however, tha this formulation, as expressed in paragraph 2, is-danggrously
incomplete. There are clearly at least two prerequisites, both of which must
. exist together, if a component unit of a federél state is to have effective treaty-
making capacitj. One is the conferriﬁg on it of such capacity by the federal
State, the other is the recognition by other sovereign States of the capacity 50
conferred, With respect to the first element, the paragraph assumes, quite

incorréctly, that the conétitutifn sAeaks for itself and, is alone determinative.

It! epits, for example, ‘amy reccgmitien ef the process whereby the conspitution

~ 1s continuously amended in.certain states by.means of judicial'd;iisioniiThe <
proposed formulation also says nothing about who is to be responsible for any
breach by & member of a federal Siate of its treaty obligations., One may answer |
that the present corventicia expressly excludes from its ambit all questions

of state responsibility. There nevertheless exists; independent of the present

convention, a bodv of international law governing tﬁe responsibility of sovereign

00.‘5

R

" 003921



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur l'accés & I'information

‘I.‘ | . ».1.- ' A

Spates for the breach of their treaty obligations, No similer rules exist,

' however, in respect of treaties‘concluded by members of a federal state. A‘
review of the discussion of this issue in the I.L.C. quickly reveals the
absence of any consensus among jurists‘on this issué.. '

There is a further consideration, Mr. President, of considerable practical
significence, which serves to underline the inadequacy of paragraph 2 as a
fornmulation of the rule of international law relating to the treaty;making
capacity of members of a federal state. The paragraph proposes that such a
éapacity may exist if it is admitted bj the federal constitution and within
the limits there laid down. As distinguished representatives will readily
realize, the constitution forms part of the municipal law of the federal state
and its interpretation falls exclusively within the internal jurisdiction of that
state. This is particularly obvious when one considers that the constitutionm of
a state is ean organic statute interpreted and'daveloped by the appropri#te
intérn&l organs of the state. Paragraph 2 contains no provision, however
recognizing that only the federai state itsell mgy interpret its owm constituéion.
Thus the paragraph may lead to the totally unacceptable practice of one member
state of the U.N. presuming to interpret the constitution of ancther member
sﬁate which happens to be a federal state. In federations where the -
constitution is entirely written and deals expressly with treaty;making, there
may be relatively little danzer of this practice arising. The paragraph seems
to ignore, however, situations like that of Canada where thé constitution is
in large péit unwritten, Constitutional ﬁractice, in such cases, is as importaﬁﬂ
as thelwritten documents, But our experience confirms that, in a country l;ke
Canada, which gained its independence through the gradual evolution of
constitutional practice,not all of which was reduced to written form, the
possibility of one state purporting to interpret the constitution of another
federal state is all too rea] The failure of paragraph 2 to deal with this
problem is probably its most impertant defects —
coed
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. In (1;§qussi;1gv. the _question vmfethef a provi‘éion such a3 p_araglfaph"é

should be incl@ded in the present convention; the observation is occasionally

mﬁde that the practice of treaty;making by members of certain federal states exists
and should therefore be mentioned. An examination of state practicé,confinms

that certain federal states do permit, within the limits of their constitutions

- and subject to various forms of federal control, the conclusion of certain types

of international agreements by'their member units. These practices have been
going on for years, they have long since been accepted under iﬁternaticnal law
and their continuance is not dependent upon the adopticn of paragréph 2 of
Afticle So I should iike to make clear,.Mr. President, that the Canadian
delegation does not question either the legality or the desirabilitj of these
practices., Indeed Canada, whose constitution does not providebfor such action
by its provinces, has nonetheless authorized, by means of umbrella agreements
between Canada and other sovereign States, the conclusion of various agreements
between its provinces and such states, We cc not bélieve; however, that state

practice supports ‘the particular and defective formnlation of the relevant

/. oL 567 Znto

| My delegation considers that the only satisfactory remedy for the dangerous
- inadequacies of paragraph 2 is the deletion of the paragraph. We consider that
the conference should take into account the fact that, at the first session,
paragraph 2 waw opposed by the large majority of federal states represented here,
I would hope, Mr. President, that non;federal states ﬁill not seek tc impose ﬁpon
federal states a rule which particularly concerns federal states and to which
the large méjority of such states are opposed. - Tﬁere is no suggestion that'ﬁhg
omission of paragraph 2 of Article 5 would in any way impair the existing rights
of the members of any federal State, whereas many federal States have indicatcd

that its inclusmon is unnecessary and undesirable.

...7
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Distinguished representatives will have noted that my delegation's
concern relates only to paragraph 2 of Article 5. My delegation recognizes
that many other delegation3 attach considerable importance to paragraph 1 of
Articie 5 and we have ne desire whatever to interfere with that paraérapho
Distinguished representatives will be aware thét on all occasions upon which
this Article has been submitted to a vote, both in the I,L.C. and twice during
consideration of this articlé in Committee of the Whole, paragraph 2 wez voted
upon separately; This fefiects the fact that the two paragraphg in fact stand
independent of each other and deal with quite different matters, Paragraph 1
deals with the capacity of sovereign states whereas paragrapvh 2 deals with the
capacity of enﬁities which this conference has already determined (when it deleteg
"States" from paragraph 2 last year) are something other than sovereign states,
My‘delegation therefbre requésts, Mr. President, that there be a separate
vote on paragraph 2 of Article Se I assume that ail distinguished representatives,
even those whosé substantive views én that.paragraph differ tfram those of my
delegation; will recognize that because the two paragrapﬁs of the ﬂéticle deal
with quite distinct issues, it is not only important, but proper ana fair, that

there be a separate vote on paragraph 2 in order to determine whether that

. paragraph enjoys theAsupp0rt necessary for its inclusion in the preposed -

*

convention. ,

I have already stressed, Mr. President; that my delegation has no wish to
iﬁterfere_with paragraph 1 of Article 5.'In the unlikely event, however, that a
separate véte on paragraph 2 should be refused, then it would be the view of my
delegation that,since the dangers of paragraph,z greatly ocutweigh any advantages
to be found in paragravh 1, the entire Article should then bé deleted, I would
hope, however, Mr, President, that‘this conference willlagree to allow a separate

vote on paragraph 2, and that paragraph 1 will not bs unnecessarily jeopardized:

by the refusal of a separate vote.

S
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TO EXTEROTT 325 PRIORITY

'REF OURTEL 287 APR16

LAW OF TREATIES ARTICLE 5-PROGRESS REPORT
WORK OF CONFERENCE MOVING MORE SLOWLY THAN EXPECTED AND VOTING ON
ARTICLE 5 NOT/NOT LIKELY BEFORE NEXT MON OR TUES APR28-29.

2.SINCE ARRIVAL IN VIENN DEL HAS BEEN CONDUCTING SYSTEMATIC CAMP-
AIGN OF PERSONAL DISCUSSIONS WITH MEMBERS OF ABOUT 80 DELS.IN ADDIT-
10N WE HAVE BEEN ARRANGING AND COORD INAT ING LOBBYING EFFORTS OF FED-
ERAL STATES GROUP CONSISTING PRIMARILY OF AUSTRALIA,MALAYSIA,MXICO,
AND,TO A LESSER EXTENT INDIA. |

3. WE BEGAN OUR EFFORTS BY FIRMING UP SUPPORT OF DELS OF THOSE STATES
WHOSE GOVTS HAD PROMISED COMPLETE SUPPORT FOR CDN POSITION.WE THEN
APPROACHED DELS OF GOVTS WHOSE POSITION HAD BEEN GENERALLY FAVOURABLE
THOUGH NOT/NOT CONFIRMED.FINALLY,UE APPROACHED DELS OF MORE DIFFICULT

STATES. | |
4.BY APR15 WE HAD OBTAINED ASSURANCES OF SUPPORT,BOTH ON PROCEDURAL

REQUEST FOR SEPARATE VOTE AND ON VOTE TO DELETE PARA2 FROM FOLLOWING
DELS:ARGENTINA'AGSTRALIA AUSTRIA ciYLON CYPRUSvDENMARK.FRG-HOLY SEE
IRELAND ISRAEL ITALY JAMAICA JPN MALAYSIAfMXICO NZ NORWAY PORTGGAL
SAN MARINO SWEDEN UK USA-URUGUAY(TOTAL_ZS).ASAA RESULT OF LOBBYING
EFFORTS SINCE THAT DATE WE HAVE OBTAINED ASSURANCES OF SUPPORT IN
RESPECT OF REQUEST BOTH FOR SEPARATE VOTE AND SUPPREssioN OF PARA2
FROM FOLLOWING ADDITIONAL STATES:BARBADOS BELGIUM BOLIVIA BRAZIL
SURMAN CAMEROON CHINA COSTA RICA DOMINICAN REPUBLIC GHANA GREECE
.
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PAGE TWO 325 CONFD NO/NO STANDARD
GUATEMALA GUYANA HONDURAS INDIA LIBERIA LUXEMBOURG MAURITIUS NETHER-
" LANDS PANAMA PAK PERU PHILIPPINES REPUBLIC OF KOREA REPUBLIC OF VIET-
- SAM SPORE SOUTH AFRICA SPAIN THAILAND TRINIDAD VENEZUELA.ZAMBIAkTij
AL 32).ALSO WE HAVE OBTAINED UNDERTAKINGS OF SUPPORT AT LEAST IN RES-
PECT OF REQUEST FOR SEPARATE VOTE FROM COLOMBIA,CONGO(CKNSHA)EL SAL-
VADOR FINLAND IRAN LIECHTENSTEIN NIGERIA SWITZERLAND TANZANIA TUNI-
SIA UGANDACTOTAL 11).PRESENT STATE OF PLAY THEREFORE IS THAT,OF APP-
ROX 105 STATES REPRESENTED AT CONFERENCE,67CINCLUDING CDA),WELL OVER
NECESSARY SIMPLE MAJORITY,SAY THEY WILL SUPPORT REQUEST FOR SEPARATE
VOTE AND S56(VELL OVER BLOCKING THIRD)SAY THEY WILL VOTE AGAINST PARA
2.CAMBODIA KENYA AND INDONESLA HAVE AGREED TG ABSTAIN ON PROCEDURAL
VOTE.CHANGES IN POSITION OF SUCH KEY STATES AS CAMEROON' CONGOCKNSHA)
INDONESIA PAK SWITZERLAND TANZANIA AND UGANDA IS ENCOURAGING.HARD
CORE OPPONENTS TOTAL ABOUT 25.WE ARE CONTINUING TO WORK ON REMAINING
UNDECIDED STATES, | | | -
5.LINE-UP OF VOTES IN FAVOUR OF CDN POSITION IS BEGINNING TO LOOK
FAVOURABLE, ALTHOUGH OF COURSE MANY THINGS CAN GO WRONG.WE HAVE PREV-
IOUSLY REFERRED TO DIFFICULTIES IN HOLDING OFF MOVES TO DEFEAT OUR
POSITION BY CONFUSING THE- SITUATION;MERELY MAKING SURE THAT OUR
VOTES. ARE PHYSICALLY PRESENT WILL BE DIFFICULT;WE WERE SHOCKED YES-
TERDAY TO SEE THAT MANY DELS WERE ABSENT WHEN VITAL VOTES WERE TAKEN
IN CTTEE OF WHOLE ON PROPOSALS FOR OBLIGATORY SETTLEMENT OF DISPUTES
MACHINERY (ART 62 BIS).IT REMAINS TO BE SEEN TO WHAT EXTENT EFFORT OF
FRENCH AND/OR USSR TO RETAIN PARA2 EITHER BY SPEAKING AND LOBBYING IN
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PAGE THREE 325 CONFD NO/NO STANDARD
SUPPORT OF IT,OR(POSSIBLY MORE EFFECTIVE)BY PROCURING THE TABLING OF
 PLAUSIBLE SOUNDING(BUT FROM OUR VIEWPOINT UNACCEPTABLE)AMENDMENTS
MAY ERODE OUR SUPPORT.EFFECT OF DIFFICULT DEBATES ON 5 BIS AND 62 |
BIS HAS BEEN TO CREATE DISPOSITION IN CONFERENCE AGAINST VOTING ON /
CONTROVERSIAL ARTICLES EFFECT OF THIS 10OD ON OUR POSITION MAY DE-  /
PEND LARGELY ON HOW BIG AN ISSUE USSR AND FRANCE SEEK TO MAKE OF
ARTICLE 5. | o h

|  WERSHOF
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TO EXTEROTT 319 PRICRITY
DoNE
FOR USSEA AND 3ISSONNETTZ FROM WERSHOF

PR

LAY OF TREATIES CONFERENCE '
ALTHOUGH IT IS5 A LITTLE LATE WE SUGGEST ADDING TREMBLAY OF EMB HERE

e ——————t

TO CDN DEL LIST AS HE HAS ALREADY HELPED US ON OCCASIGN, HE WILL NOT/
NOT BE EXPECTED TO GIVE MUCH TIME AS HE IS VERY 30SY WITH EMB WORK. |

NCCORDICK CONCURS, PLEASE REPLY SOONEST,''' '

A

A _A | I
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Dlary

aivg Diary

¥r. 3.5, Bianford {on vetwm),

Hre Lo, Clarke

Roport of the Intornntional tav Cormiopion w
fraft Articlos on Reprosentatiyes of Statos te
International Grponizations.

k%

The United Hstlons Soerotary-Genoral hoo invitod ouwr coments
on the IIC Repord on tho alave gubjort, I Buve cxsmined the Report and
&3 not poo that any oubotantivo commond on our past io requircd. Howvever,
gou will nobe sovaral soforeoncon Lo the lav of Troaties Conforonces and
I bolieve ib might bo worthunilo for you to havs o look ad tho decumont,

2s Attached 1o Dosumont A/7209 of luguot 27, 1968 aontaining the
Hepapt ond 4 copy of the Unlted fations Tegnl Comotlis lottor no. L2 120
{6361} of Outober 14, 1568 pollctbing our commotts, I should bo geataful
if you would adviss mo whothor you arc of the opinfon that Cannda chould
gond a evbstantive roply %0 the Seorstaring Lwroush our Hisnfon in Now
Zork or nepoly acknmiledpo regeipt of tha docunont and eontinuing interent
in tho subjeet matter, Ao indieatod in the logal Comellle lebter, o
roply io requosted mot later tiun Soptenber 1, 1959,

Lo 8s Clork.
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INFO EXTEROTT DE PARIS._

REF OTT TEL L498 APRIS.

LAW OF TREATIES ARTI