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St -

Ottawa, Ontario
K1A 0OPS

Le 31 octobre 1972

Cher nmonsieur Trottier,

Depuis riéception de votre lettre du 25 octobre,
$'ai eu 1l'occasion de parler @ monsieur Denis Hudon, et de lui
faire part que les memoranda au Cabinet @ propos des dossiers mention-
nés dans wotre lettre, vous parviendralent vraisemblablement d'ict
une semaine 3 dix jours.

En ee qui concerne le rapport Grenier, on m'informe
que son Impression dans leg deux langues officielles a &té complitée
i1 v a quelgues jours, et que nous devrions en recevoir les premiers
exemplaires d'ici les prochains jours.

Veulllez agréer, monsieur le Secrétaire, 1'expression
de wes sentiments les meilleurs.

Le Solliciteur général adjoint,

Roger Tassé
RT/hl

Monsicur Michel Trottier,
Secrétaire adjoint au Cabinet

(Politicue sociale),
Bureau du Conseil Privé,
Ottaws, Ontardio.

000900
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' BUREAU DU CONSEIL PRIVE

CANADA

OTTAWA, K1A OA3

tvesvasessacasas , le 25 octobre 1972.

Me. Roger Tassé,
Solliciteur général adjoint,
Edifice Sir Wilfrid Laurier,
Ottawa, KIA OP8

Monsieur le sous-ministre,

La Commission des libérations conditionnelles nous a
fait parvenir les avis habituels concernant les recommandations
de libération conditionnelle dans les cas suivants:

(lettre du 18 octobre)
(. L " 17 octobre)
( " " 28 septembre)
( " " 8 septembre)
( " " 9 aoiit )
( " " 3 aoiit )

Lorsque le Solliciteurvgénéral présentera un mémorandum
au Cabinet sur ces dossiers, ce mémorandum sera vraisemblablement
référé au Comité de la Pollthue sociale. Pour l'instant je me
borne a prendre note de la chose, presumant que les études sup-
plémentaires que le Solliciteur general pourralt vouloir presenter
au Cabinet sur ces dossiers sont en voie de préparation chez vous.
La question de la peine de mort sera de nouveau évoquée au Cabinet
prochainement Il est possible que la discussion puisse porter
egalement sur l'article 684(3) du Code criminel dont le sort est
1ié a 1l'amendement de 1967. :

Aussitdét qu' une décision sera prlse sur la date du débat
sur la peine de mort a la Chambre, je présume que 1'Imprimeur de
la Reine devra mettre en c1rculat10n un nombre suffisant d'exem-
plaires du rapport Grenier. A cet égard, il m'intéresserait de
savoir dans quels délais Information Canada compte pouv01r ef—
fectuer la distribution de ce rapport.

Veuillez agréer, Monsieur le sous-ministre, l'expression
de mes mellleurs sentlments.

Michel Trottier
Secrétaire adjoint _
au Cabinet (Politique sociale)

000902
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MEMORANDUM Y NOTE DE SERVICE [ A
G\ GOVERNMENT OF CANADA ‘:~-" GOUVERNEMENT DU CANADA W 4Mﬁ
r ) __l SECURITY - CLASSIFICATION - DE SECURITEU
rom  S.L. Roberts,
DE Deputy Director, Information —
OUR FILE — N/REFERENCE
L |
r ‘) YOUR FILE — V/REFERENCE
T0 Mr. Hofley,
A Assistant Deputy Solicitor General TR
L ] Sept. 27, 1972
s Monitoring of Capital Punishment Opinion

I am forwarding for possible transmittal to the
Minister a report I have done on information relating to the
issue of capital punishment that has become public so far this
year. .

I plan to continue these reports at irregular
intervals spaced according to the quantity of public attention
being accorded to capital punishment.

Would you please let me know 1f additional copiles
of this report wlll be required in futfire and whether this
channel of transmission is satisfactory to all concerned?

All press reports and editorial comment relating
to capital punishment will continue to appear in the daily
press summary. These repceris are intended to serve as a
supplement.

o /92 [Hel”

S.L. Roberts

000903
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MEMORANDUM NOTE DE SERVICE , '
"\ i3 e
O GOVERNMENT OF CANADA e GOUVERNEMENT DU CANADA ! %Y{
s
7\
[— _' SECURITY - CLASSIFICATION - DE SECURITE i )
FROM S.L. Roberts,
oE Deputy Director, Information P
L |
r j YOUR FILE — V/RElFE'RENCE
n)£> Mr. Hofley,
A Assistant Deputy Solicitor General SATE
L ] Sept. 27, 1972
. el Monitoring of Capital Punishment Opinion

I am forwarding for possible transmittal to the
Minister a report I have done on information relating to the
issue of capifal punishment that has become public so far this
year.

I plan to continue these reports at irregular
intervals spaced according to the quantity of public attention
being accorded to capital punishment.

Would you please let me know if additional copies
of this report will be required in future and whether this
channel of transmission is satisfactory to all concerned?

A1l press reports and editorial comment relating
to capital punishment will continue to appear in the daily
press summary. These reports are intended to serve as a

supplement. f”“\

Q‘i!igﬁi?ﬂ”‘ £
/“ E;‘.A,

} Vel Y Sy
S.L. Roberts ‘i{; ﬁljfj
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D Government  Gouvernement
o&qada . du Canada ‘ MEMORANDUM .=~ NOTE DE SERVICE
l—. l V/l/ .—l SECURITY-CLASSIFICATION-DE SECURITE

1o MR. S. L ' :
A [> ]I)ggTY OUR FILE— N/REFERENCE

l l YOUR FILE—V/REFERENCE

FROM SPECIAL ADVISER,
CORRECTIONAL POLICY sae

August 25, 1972

SUBJECT

omwa  U. S. Supreme Court Decision -
Capital Punishment

With reference to your note of August 24, I must say
that in the circumstances I have no objection to the substitution
of the material that you propose. I suggest, however, that you
might consider the following:

(a) "8th" should be written out as "Eighth";

(b) for the word "ruling" the word "judgment" should
be substituted;

- (¢) it is not accurate to say that the sentences of death —
were imposed 'by" the States of Georgia and Texas}
I suggest that the last half of the sentence should
read: '"two imposed by courts in the State of Georgia
and one in the State of Texas."

AT J acleod.

000905
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Minister
of Industry, Trade
and Commerce

Ottawa, Canada
K1A OH5

Document disclosed under the /\ 2sst ] éranat/on Act
memmmw@wawaw®b<juﬂ l'information

7

Ministre Q‘:‘}‘
de I'Industrie

et du Commerce

. . le 27 juillet 1972
oM SM
SOL GEN

h 7 Bs

Bl

L0

s
P R R
.....

Ministére du Solliciteur general
a/s Services d'information
Edifice Sur Wilfrid Laurier
Ottawa (Ontario)

‘K1A 0P8,

Monsieur,

L'honorable Jean<Luc Pepin, ministre de

1'Industrie et du Commerce, aimerait bien compléter ses
dossiers sur la question de la peine capitale.

"Pourriez-vous avoir.l'amsgbilité de me faire

parvenlr, en frangais, trois exemplaires de toute la
documentation que vous avez & ce sujet (extraits de discours,
communiqués de presse, brochures et depllants, ete.).

Je vous remercie g l'avance de votre-

collaboration et je vous prie d'agreer, cher monsieur,
l'expression de mes sentiments les meilleurs.

L'adjoint spécial,

/Mg

René Vervondel

000906
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ACTION REQUEST ~ FICHE DE SERVICE

GOVERNMENT OF CANADA GOUVERNEMENT DU GANADA
FILE NO.—DOSSIER Neo DATE

Monsieur E. AM ”‘M ”B@ 76@(
FROM—DE

Solliciteur général

PLEASE CALL | TEL, NO.—No TEL, | EXTENSION—POSTE
PRIERE D'APPELER | |

] WANTS TO SEE YOU | DATE | TIME—HEURE
DESIRE VOUS VOIR
! |

WILL CALL AGAIN
DOIT RAPPELER | |

ACTION APPROVAL

DONNER SUITE APPROBATION
COMMENTS I:I DRAFT REPLY
COMMENTAIRES PROJET DE REPONSE
MAKE NOTE AND FILE

FAIRE ....ooivaninns COPIES NOTER ET CLASSER
NOTE & RETURN D NOTE & FORWARD
NOTER ET RETOURNER NOTER ET FAIRE SUIVRE

CALL RECEIVED BY TIME
MESSAGE REGU PAR HEURE 000907

CGSB STANDARD FORM 12C 7540.21-029-0576
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0 S~ 2o

HOUSE OF COMMONS
CHAMBRE DES COMMUNES
OFFICE OF THE LEADER CANADA BUREAU DU_CHEF
NEW DEMOGRATICG PARTY NOUVEAU PARTI DEMOGRATIQUE

.) lUl» I\\J»..' .4\..‘:.

Ja by Wzviacis

/" OTTAWA
KIA OA6
July 13, 1972

The Honourable Jean-Pierre Goyer
Solicitor General

House of Commons

Ottawa

Dear Mr. Goyer:

Please refer to your letter of July 4th. I have had Mr. Andrew
Brewin, M.P. go through your draft report on "Capital Punishment'
and I have looked through it myself.

It seems to us to be a fairly comprehensive compendium. The only
point that occurred to Mr. Brewin and myself is that it might be
useful to add a reference to the recent decision by the Supreme
Court of the United States on the question of capital punishment.

Yours sincerely,

David Lewis

©)
/44- 4/%‘5‘0 L‘w‘&
(dictated by Mr. Lewis -

?w\, m, dz&m , AR A/{‘”“IL @ signed in his absence)
K@.ll.abrosss @(’A—%l"‘ Lecw\.

/%/’/7-?-72/

ccC N\A Woberls , Al V(B Lﬁ"' \G”A ;/L — 000908
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0

Le 10 julllet, 1972
Ottawa, Ontario

M. René Vervondel,
Adjoint spécial du Ministre
de 1'Industrie et du Commerce,
Place de Ville, Tour "B",
Ottawa KIA OHS.

Cher Monsleur,

Je regrette de ne pouvoir donner, en ce moment, &
1'honorable Jean-Luc Pépin des renselgnements sur la peine
capitsle.

Jusqu'd ce que le gouvernement ait nettement indi-
qu® sa position sur la peine capitale, les ministéres de la
Justice et du Solliciteur général dolvent s'abstenir de four-
nir, de publier et de diffuser quelque rensfiégnement que ce
soit au sujet de cette question délicate.

Je joins, & titre gracieux, un exemplaire du mémoi-
re du gouvernement intitulé "La peine capitale"”, préparé en
1965 par le ministre de la Justice, & 1l'usage des parlementai-
res et des citoyens 4 titre de renseignement.

M. Gover, le Solliciteur général, a informé ses col-
légues du cabinet, il y a quelque temps, des mesures qu'il a
prises pour mettre a& jour l'information que renferme ''La peine
capitale” mm préparant un supplément intitu#é "La peine de mort:
données nouvelles 196501972". M. Pépin aura sans doute recu
des exemplaires francals et anglais des é&preuves de ce document
dont 11 pourrait faire une &tude personnelle.

Je vous prierals de communiquer avec le bureau de
M. Goyer, advenant le cas ol M. Pépin n’aurait pas recu les
épreuves précitées, pour qu'll vous en fasse tenir des exem-—
plaires sans plus tarder,

Veuilleg agréer, cher Monsieur, l'expression de mes
sentiments distinguées.

Le directeur adjoint des Services
d'information

/47§L¢L//
8.L. Roberts.

SLR/cf
Piéce jointe

000909
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Sl 2o &

Ottawva, Ontario.
K1A OPB

July 4, 1972.

Dear Mr, Stanfield:

On several occasions during the past month
the question has been asked in the House vhether the
Government would bring up to date the 1965 publication
of the Department of Justice entitled "Capital
Punis%mgnt - Material Relating to Its Purpose and
Value”.

I am enclosing two copies ~ one in English
and one in French - of the page proofs for a document
that will be entitled “Capital Punishment - Rew
. Material: 1965-1972". This material has beenh prepared .
in my Department and is designed to be objective and
impartial. I should appreciate it if you would examine
the documents and let me have your comments within the
next month so that instructions can then be given for
final printing.

Yours sincerely,

. Original f1a € ‘
o2 E N : ~'JEAN - PIERRE GOY&:R |
Ea— Jean-Pierre Goyer.

The Honourable Robert 1. Stanfileld,
PaCo, QCCD’ MuP.,

Leader of the Opposition,

House of Commons, '

Ottawva, Ontario.

'K1A 0A6

AJMACLEOD/EGM | |
c.c. Deputy Solicitor General ) ) : 000911
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Ottawva, Ontario.
K1A OF8

July 4, 1972.

Dear'Mr.'Lewis:

On several occasions during the past month
tha question has been asked in the House whether the
Government would bring up to date the 1965 publication
of the Department of Justice entitled "Capital
Punis?ment-ﬂaterial Relating te Its Purpose and

I am enclosing two copies « one in English
and one in Prench - of the page proofs for a document
that will be entitled "Capital Punishment - New
Material: 1965-1972". This material has been prepared
in my Department and is designed to be objective and
impartial,.,’ I should appreciate 1t if you would examine
the documents and let me have your comments within the
next month so that instructions can then be given for
final printing.-

Yours sincerely,

Original Signed by
- JEAN - PIERRE GOYER/

Encls. . Jean-Pierre Goyer. . n

¥r. David lLewis, Q.C., M.P.,
Leader of the New Democratic Party,
House of Commons,

Ottawa, Ontario.

K1A 0A6

AJMACLEOD/EGM : ///

c.c. Deputy Solicitor General

000912
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OTTAYVA, Onterio
Kln org

lo 5 juillot 1972

Ronoiour,

Ay cours du mois dernler, on a & plusiours
replices demandé on Chambre si le Gouvornement mottrzaie
3 jour la publication du minictlrc do la Justico intituléd
"Poaine copitale: documentation sur con obijot. ot o2
valaur®. :

Jo wous falo parvenir ci-joint deux enemplairoo -
un on onglais ot un en frangais - des Gprouves d'un docu-
mont qui o'intitulo La poing de nort: donnfes nouvelleg:
1905-1972. Ce docurant, qul o Uté rddigl por notre Hiniotdro,
oo vout objoctif et impartial. Jo vous sauraic gré do bioam
vouloir cn praondrae connaisgance ot me soumettro vos obser-
vationo de fagon U cc quo nous puiscsnions procédor aun deg-
niera travaur d4°'inprosgsion.

Vouilleon agréor, Moncieur, l'axﬁracsien de nmeg

‘sentinonts diotinguls.

Original s‘qned by .
VJ A-\ Ulrl\RE f-( N

Jean-Piorro Goyor
Pilecas jointes -

uonniaut RCal Caonotto,

Chef du Rallicment des crﬁditinton,
Chambre das coomunes,

OTTAN, Oatario.

K1li ORG ’

RMJLABROSSE/cg

cc: Deputy Solicitor General

000913
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C33559¥ e

OTTAWA, Ontario
K1A Or8

le 5 juillet 1972

Monsieur,

Au cours du mois dernier, on a 3 plusieurs
replises demandé en Chambre si le Gouvernement mettrait
d jour la publication du minist@re de la Justice intitulé
"Peine capitale: documentation sur son objet et sa
valeur”.

Je vous fais parvenir ci-joint deux exemplaires -
un en anglais et un en frangais -~ des &preuves d'un docu-
ment qui s'intitule La peine de mort: donn&es nouvelles:
1965~1972. Ce document, qui a &td rédigé par notre Ministdre,
se veut objectif et impartial. Je vous saurais gr& de bien
vouloir en prendre connaissance et me soumettre vos obser-
vations de fagon 3 ce que nous puissions procéder aux der-
niers travaux d'impression.

Veuillez agr&er, Monsieur, l'expression de mes
sentiments distingués.

Original SlqzsédG'gYER
JEAN - PIERRE
Jean-Pierre Goyer

Pidces jointes

Monsieur RE€al Caouette,

Chef du Ralliement des cré&ditistes,
Chambre des communes,

OTTAWA, Ontario.

Kla 0OA6

RMJLABROSSE/cg

cc: Deputy Solicitor General

000915
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File
’,,_...‘»"'“Qx
fite 7
Classef
Ottawa, Ontario.
K1A OFB
July 4, 1972.

Dear Mr, Stanfield:

On several occasions during the past month
the guestion has been asked in the House whether the
Government would bring up to date the 1965 publication
of the Department of Justice entitled "Capital
_sisflnzunluat -~ Material Relating to Its Purpose and

ue’,

1 am enclosing two copies -~ one in English
and one in French - of the page proofs for & document
that will be entitled "Capital Punishment - New
Material: 1965-1972". This material hes been prepared
in my Deparitment and is designed to be cbjective and
impartial. I should appreciate it if you would examine
the documents and let me have your comments within the
next month so that instructions can then be given for
final printing.

Yours sincerely,

\al f;;__‘:‘\‘é}d oy €
-~ g B0

| 8 LR

Encls, Jean-Plerre Goyer.

The Honourable Robert L. Stanfield,
Pﬁco' Q*co’ a-’t,

Leader of the Opposition,

House of Commons,

Ottawa, Ontario.

K12 0ad

AJMACLEOD/EGM

000916
c.c. Deputy Solicitor General




. Lo, ) . |
Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur Jacces a l'information

File

J bl v

Ottawa, Ontario.
K1A OP8

Jaly &, 1972.

Dear Mr. Lewis:

On several occasions during the past month
the question has been asked in the House whether the
Government would bring up to dste the 1965 {?ueatmn
of the Department of Justice entitled "Capital
su?uhmnt-ﬂaurul Relating to Its Purpose and |

alue”. |

I am enclos two copies ~ one in English
and one in French - of t z:;ic proofs for a document
that will be entitled “Capi Punishment - New
Material: 1965-1972°., This material has been prepared
in my Department and is designed to be objective and
impartial., I should appreciate it if you would examine
the documents and let me have your comments within the
next month so that instructions can then be given for
final printing.

Yours sincerely.

: 1 b
Original Signed Y
(B3> b3 w T )

nicnn e

rew A B },,' AN

Encle. chi;:hcru Goyer.,

m‘l mﬂd mi“, roq’ H;P‘.
Leader of the New Democratic Party,
House of Commons,

Ottawa, Ontario.

K1A QA6

AJMACLEOD/EGM

c.¢. Deputy Solicitor General

000917
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SECURITY. CLASSIFICATION-DE SECURITE

UR\FIAE — N/REFERENCE

SOLICITOR GENEPAL

YOUR FILE—~V/REFERENCE

ACTING DEPUTY SOLICITOR GENERAL DATE

z

Capital Punishment

I refer to the exchange which tookpflace in the
House on June 13th, between yourself and the members of the
opposition on the subject of Capital Punishment and more
particularly the Grenier report.

I am informed by Mr. MacLeod that at the time of the
first report in 1965, Mr. FPavreau made copies of the galley proof
available to the opposition for comments and that their comments
were incorporated into the final published edition. There was
also some reference to their contribution in the foreword by
the Minister. In view of the sensitivity of this, there may be
advantages in following a similar course.

BERNARD C: HOFLEY |

B.C. Hofley.
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Mr. Macdonald (Rosedale): No.
Mr. Speaker: Order, please.

* %k ok

CAPITAL PUNISHMENT .

REQUEST THAT REVISED INFORMATION BOOKLET BE
PROVIDED BEFORE DEBATE

Mr. Robert McCleave (Halifax-East Hants): Mr. Speak-
er, notice of this question has been given to the Minister of
Justice and the Solicitor General by both the hon.
member for Peace River and myself. Will the Solicitor
General cause to be brought up to date the helpful study
of all aspects of capital punishment, commmissioned by the
late Mr. Favreau, in view of the fact this or the next
parliament will have to face the issue before Christmas?

[Translation]

Hon. Jean-Pierre Goyer (Solicitor General): Mr. Speak-
er, my officials are now updating the statistics and the
contents of the study published earlier by the Department
of Justice and, in due time, I will be pleased to make it
public when the House will be dealing with the maiter.
[Englzsh]

Mr. G. W. Baldwin (Peace River): Mr. Speaker will the
minister do what the late Mr. Favreau very competently
did, make this document available to members of all
parties in order to make sure that impartiality and objec-
tivity are retained?

{Translation]

'\\ Hon. jean-Pierre Goyer (Solicitor General): Mr. Spea-
ki

er, I will readily consider that suggestion.

* * *
- {English] :
(o)1
ALLEGED CUT IN CANADIAN SUPPLY TO CHERRY POINT
REFINERY

Mr. T. C. Douglas (Nanaimo-Cowichan-The Islands):
Mr. Speaker, may I direct a question to the Minister of
Energy, Mines and Resources arising out of a statement
by a spokesman for Atlantic-Richfield to the effect that
the only reason his company is importing foreign oil by
tanker to Cherry Point is that their oil quota has been cut
by the Canadian supplier. I should like to ask the minister
whether he is having discussions with this company and
the oil industry generally to ensure an adequate supply of
Alberta crude to the refinery at Cherry Point so that
tanker importation will be unnecessary?

Hon. Donald S. Macdonald (Minister of Energy. Mines
and Resources): Yes, Mr. Speaker, I have had discussions
with officials of Trans-Mountain Pipeline. They have
pointed out that the United States refineries, particularly
Atlantic-Richfield, have refused to take Canadian oil on a
long-term contract beyond the next several years, so the
increased pipeline capacity which would be necessary to
supply the Paget Sound refinery canneot be financed. We

COMMONS DEBATES

would be quite happy, as would Trans-Mountain, to pro-
vide additional oil supplies with additional pipeline capa-
city to Atlantic-Richfield, but they have refused to give
this undertaking. Therefore it has not been possible at the
moment to expand that system.

Mr. Douglas: Mr. Speaker, in view of the fact that Atlan-
tic-Richfield has already said it might not be necessary for
it to use Alaska crude if it could get adequate supplies of
Canadian oil, will the minister undertake to meet with
officials to determine whether this guaranteed supply
could be made available, thereby removing much of the
hazard that has been troubling parhament in respect of
the use of Cherry Point?

Mr. Macdonald (Rosedale): Mr. Speaker, if officials of
Atlantic-Richfield -have been saying that it is a direct
contradiction of what they have been saying both to offi-
cials of the government of Canada and of Trans-Mountain
Pipeline. I would be glad to check to see whether that is,

indeed, the company’s position now.

* * *

AGRICULTURE

FROST DAMAGE IN SOUTHWESTERN ONTARIO—REQUEST *
FOR EARLY ANNOUNCEMENT RESPECTING
GOVERNMENT ASSISTANCE

Mr. W. B. Nesbitt (Oxford): Mr. Speaker, my question
concerns the unseasonable frost last weekend which
caused great damage in southern Ontario to tobacco,
small fruits and other cash crops. The matter was brought
up by a number of hon. members yesterday, and I put this
question to the Parliamentary Secretary to the Minister of
Agriculture. Will the investigation that is now being car-
ried on by the department be completed in the immediate
future, and will the government undertake to make an
announcement as soon as possible as to whether or not
any assistance will be provided to the farmers concerned?
The reason I bring this matter up, sir—

& (1450)

Mr. Speaker: Order, please. We are running short of
time. Perhaps the hon. member might allow the pariia-
mentary secretary to reply, following which the hon.
member may ask a supplementary question.

{Translation] A

Mr. Marcel Lessard (Parliamentary Secretary to Minis-
ter of Agriculture): Mr. Speaker, I can tell the hon.
member and his colleagues that the Department of
Agriculture is aware of the situation, that officials are on
the spot and that we are working in close co-operation
with the Ontario government in order to estimate dam-
ages caused to several crops by the frost which took place
over the weekend. When this study is over, the Depart-
ment of Agriculture will be able to decide what steps
should be taken further to those already taken under
existing legislation.

{English]

Mr. Nesbitt: Would the parliamentary secretary assure
the House that the statement, whatever it may be, will be
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owEr Psychiatric Consultants ‘

You asked me to determine how the services of psychlatric con-
sultants are obtalined by the Department.

In the case of Departmental Eeadquarters, where the services
of psychiatrists are required in the preparation of reports
of convicted murderers in order that suitable submissions to
Cabinet may be prepared, the services of two psychiatrists
- are obtained. Usually the services of Dr. Blair, a psychla-
trist in private practise in Ottawa, and a psychiatrist from
the province wherein the inmate concerned is incarcerated
are obtained. The psychiatrist from the province 13 normally
hired after recelving advice from the Canadian Association of
" Psychiatrists.

In the case of the C.P.S., Dr. Craigwinformed me that they

use full-time and part-time psychiatrists in the public service
as well as psychiatrists on a contractual basis. He also
informed me that no 1list of psychiatrists is kept to the best
of his knowledge and that in the three years he has been with
C.P.S. he has 'not had occaslion to contact the Canadian Psychia-
trists' Association for the services of a psychiatrist.

" With respect to N.P.B., I was 1nformed that depending on the
type of crime committed by the. individual being considered i
for parole, a panel of three psychlatrists is required to
interview the ilnmate. In these cases, psychiatrists from the
Penitentiary Service are used £f available. Where C.P.S.
psychiatrists are not readily available, other -psychlatrists
are obtainec through whatever means 1is readily available.

There are apparently no 1ists maintained by the H.Q., C.P.S.,

or N.P.B., and it does not appear that C.P.S. or N.P.B. consult :
with the Canadlan Psychiatrists' Association when in need of R
psychiatrists for consultat ion purposes. 5

..... 2
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Due to the absence of Mr. Miller, Mr. Goode and Mr.
was not able to obtain a precise answer from N.P.B,” The answer
given above for N.P.B. was supplied by Mr. who promised

to have a more accurate and detailed answer for us some time
tomorrow.
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GENERAL

DEPUTY SOLICITO

DATE

v

May 5, 1972

SUBJECT
SUJET

Capital Punishment Film

I am drawing to your attention a U.S. film on
Capital Punishment which may have some utility as a vehicle
for drawing out some gut-reactions to the act of
administering capital punishment.

Although it has been rightly recommended that any
vote in Parliament on the subject of capital punishment
must be free and unclouded by the mist of propaganda by
either retentionists, abolitionists, or those whose opinions
lie between the extremities, discreet private showings of
this film by the Solicitor General might encourage the
development of some knowledge and emotional feeling about
the act of execution.

As you will note, the attached fact-sheet provides
insufficient information on which to evaluate the film.
Should you and the Solicitor General be interested, I could
arrange for the rental of the film for a brief period that

would permit the Solicitor General to view the film and form
an opinion on its effectiveness.

AR [otets”

S.L. Roberts

D . Maelost

g/v/7v

cc: Mr. A.J. MacLeod
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‘ : ‘ OAKLAND STATION
PITTSBURGH, PA. 15213

412-795-4621

CAPITAL PUNISHMENT FILM NOW AVAILABLE

PITTSBURGH, APRIL,1972 -- A documentary film dealing with capital

punishment is now available for rental and purchase.

"CRUEL & UNUSUAL PUNISHMENT" is a 15 minute, 16mm black and white
film thch questions capital punishmént from the viewpoint of those most
‘ closely concerned with it: Governors,_execdtion squad members, inmates,
and correctional employees. In addition, actual execution footage is inter-

cut into the film to verify interview statements.

Capital punishment is discussed in a yery frank, real way not before
captured on film. The film vividly shows what goes on before and after an
execution, the procedures for an execution, and above all the effect capital
punishment has on the individuals who are responsible for actually carrying

out the executions.

The film is available for purchase at $185.00 per print, with a

rental fee of $20.00 plus postage and insurance for a 3 day period.
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4. The situation throughout the world (the United
States of America excepted) -

(a) List of abolitionist and retentionist countries

According to the most recent surveys; 105
countries have retained the death penalty. This
figure do€s not take into account the‘situatién
prevailiﬁg in states from which information could not
be obtained. |

This is the list of retentlonlst" countries
and territories:

Afghanistan o | " Cuba

Australia (except the States Cyprus -
of New South Wales,

- oaper as cpposed to "abOllulOUl>t"

Queensland and Tasmania) Czechoslovakia
Barbadés o Dahomey
Basutoland E1l Salvador
Bechuanaland Ethiopia
Belgium France
-BritishvGuyana * ‘Gabon
Bulgaria Gambila
Burnila %g%giltar
Cambodia Greece
Cameroon Guatemala
K Canada ., Guinea
e —em—
Central African Republic Haiti
’Ceyloh ) 'Hong Kong ’
dhad» Hungary
Chiie India
fChina (Taiwan)‘ Tndonesia
a.CQngpi(Brazzaﬁillé) 'Irén
: bengQ (Kinshasa) ’Iraq.; ®
" The wb?d "retentionist™ w;ll be used throuo'nou+ this. =

e /2 000924
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Ireland = = - -  Northern Rhodesia
Israel ) © Pakistan
Ivory Coast- : Paraguay
“Jamailca ' : Peru
Japan ) | : Philippines
Jordan 7 ‘ Poland |

- Kenya : : ' Republic of Viet-Nam
Kuwait ) 7 Romania
Laos ) | o Rwanda
Lebanon ' © Saudi Arabia
Liberia : | _  Senegal
Libya . | - ' ‘Seychelles
Liechtenstein . Sierra Leone
Luxembbuvg : : ~ Singapore
Madagascar f | Somalia
Malawi'_ _ South Africa
Malaysia o | '  South Korea
‘Mali | ' Spain
Malta . - Sudan
Mauritius (Iéland) . - Surinam
Mexico (3-states out of 29) Swaziland
Mongolia . ' Syria
Morocco ' ) Tanzanla
Nepai - - | Thailand
Nicaragua | ,Togo
Niger ' ' Trinidad and Tobago
Nigeria . ' : Tunisia | )

North Korea I ~ Turkey

ee../3
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Uganda | ‘ L Western New Guinea
Union of Soviet Socialist . ' Western Pacific Island
Republiecs , (Fiji, British Solomon,

. : Gilbert and Ellice Islands)
United States of America :

(federal government, 37 . Yugoslavia
'states .and District of
Columbia) : Zambia
Upper Volta United Arab Republic (Egypt)

The abolitionist countrieé are divided into
two main categories: de jure and de facto abolitionists.
The first have completely eliminated the death penalty
from their civii legisiation, or have retained it only for
exceptional circumstances so rafe that in practice it has
virtually disappeared. Such is the case for countries»Which
still impose capital punishment in wartime or under military
laws. The second group 1is made up of countries which, while
retainiﬁg the death penalty, never carry it out and commute
all deeth sentences to prisoﬁﬂsentences.

Here is a list of de jﬁte abolitionist states with

the date of their legislation eliminating capital punishment:

Argentina- (1922)% : Ecuador (1897)
Australia {(Queensland, New Federal Republic of Germany
South Wales, Tasmania) (1949)

o

(1922, 1955 and 1968)
' Finland (1949)%
Austria (1945 and 1968)% _
2 a - Greenland (1954)
Bolivia (1962) . 4
' Honduras (1957)
Brazil (1889 and 1946)% ' :
' Iceland (1940)
Colombia (1910) : -
. _ Italy (194hb)
Costa Rica (1882)
L e ' © Mexicec (federal government
" Denmark (1930)% o ... and 26 states out of 29)
S , ) (1931 to 1970) . o
- Dominican Republic (1924) , - R

i .
e /.‘L 000926
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Monaco (1962)
Mozambique (1867)

Netherlands (1870)¢%

'Netherlands Antilles (1957)

New Zealand (1961)
S
Norway (1905)%

Panama (never had it)

Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur I'accés a l'information

Portugal (1867)

Republic . of San Marino (1865)

Sweden (1921)%

Switzerland (1937)%

. United Kingdom (1969)

Uruguay (1907)
Venezuela (1863)

¥ Capital punishment has been retained during wartime or

under military lawvs.

The group of de facto abolitionists includes

the following countries:

Belgium
Nicaragua
rLiechténsteinv
Canada
Nepal
Bulgaria

The state of Western
Australia

Pakistan. '

Luxembourg
Surinam
Vatican City

Israel

- ‘Australia
' Northern Ireland

Ireland (Eire)

Zambia

5. The situation in the Un}ted States of Ameripa-

In the United States, the federal govérnment

and the individual States all have the power to pass

criminal legislation within their respective areas of

jurisﬁiction,vso that there 1s considerable variation

mfrom one State to another in the laws;ngerning'capital

punishmeht;_'Sonfar.lu States and two'Américan'territories-:
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(Puerto Rico and the Virgin Islands) have totally or almost
totally abolished the death penalty, while it remains for

34 States, the federal government and the District of Columbia.

-

_Hére is the list of the nine States and two territories which

have completely abolished it, with the date of final

‘abolitionein parentheses.

Alaska (1957) . lichigan (1963) - it nad
: been abolished in 1847,
Maine (1887) , except for crimes of
' treason)

Minnesota (1911) :
- Puerto Rico (1929)
Oregon (1964)
Iowa (1965)
West Virginia (1965) ‘ . :
Virgin Islands (1957)
Hawaii (1957) : |
Wisconsin (1853)

Several of these States reintroduced capital
punishment after abolishing it for a time, then abolished

it definitively on the date shown above. These are Iowa

(1872-1878), Oregon (1914-1920) and Maine (1876-1883).

The first date 1s that of abolition and the second that
of reinstatement.
‘"The five States which have almost completely

abolished the death penalty are New Mexico (1969), New York

(1965) North Dakota (1915), Rnode Island (1852) and

Vermont (1965). Crimes stilllpunishable by death are murder
of a police officer, prison guard or fellow inméte, or a

second murder committed by a prisoner serving a life sentence.

R
o . 000928
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1961-1970

Table 16
Year
'd"
1961
2 lMontreal, P.Q.
1962
1 Joliette, P.Q.
1 Montreal, P.Q.
OPF
2 St. Laurent, P.Q.
1 Hamilton, Ont.
1 Stamford Township,
Ont.
1 Toronto, Ont.
1l Woodstock., Ont.
3 ~Kamloops,_ B.C.
RCMP
1 Vancouver, B.C.
1963
1964
1 Newfoundland,
"B"™ Division, RCMP
1 Guelph, Ont. (2)
1 Quebec, P.Q., QPF
1965
1 Sudbury, Ont.
1 Kelowna, B.C., RCMP
1966

1. Toronto, Ont.,
1 Saskatchewan,
- "F" Division, RCMP
1  Alberta, "K" Divisi

OPP.

L4

: 96 .
l fActon Vale, P Q.
o Q.P.F.- :
o l"Torqnto,>Ont.,
- HQ. OPP N
1 - Alberta, =
MK Division RCMP

Tbtal

(1)

Rate per 10,000 Killed
L accidentally -
2 0.77 5
12 4,33 5
0 0.00 1k
3 0.98 7.
2 0.62 3
3 0.59 9
on, RCMP
3 0.84 7
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1968 _ 5 1.34 o 10
Greenfield Park, P.Q.
Montreagl, P.Q.

" Hamilton, Ont.
Toronto, Ont.,

. HQ, OPP

N b b

—

969 5 1.30 5
[
Montreal, P.Q.
Montreal, P.Q., QPF
Sandwich West, Ont.
Toronto, Ont.
St. Boniface, Man.

e

-}

|

970 3 0.75 . (3

Winnipeg, Man.,
MacDowall, Sask.,
RCMP

N

Police Administration Statistics 1963, 1966, 1969,
Dominion Bureau of Statistics, Annual Catalogue No. 85-204,
pp. 21, 22, 23. :

QPF - Quebec Police Force (until 1968,»Quebec_Provincial Police)
OPP - Onmtario Provincial Police o

RCMP - Royal Canadian Mounted Police

ﬁQ - Headquarters ’

(1) The policemen are members of one of the following‘
~police forces: Royal Canadian Mounted Police, Ontario
Provinciai‘Police, Quebec Police Force, municipal
police forces (exciuding agreéments between the
RCMP- and the OPP), Canadian ﬂétional Railways
Police; Canadian Pacific Railway Policé, National

Harbours Board Police.

(2)'This case involves a policeman who was - killed while he

- _was off duty.

3 This'ihformation'is'not available;

.../8 000930
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Table 18 . A

Disposition of capital cases, 1965-1970

(updating of Table A in Apnendlx D of
eCapital Punishment)

Year Sentenced f death Executed Commuted Otherwisel
Males Females
1965 9 0 0] 6 3
(since .May 25)
1966 11 0 0 10 1
1967 8- _ 0 0 6 2
1568 ) 1 0 v 0 1 .0
1969 0 _ 0 o . 0 0
1970 3 0 o 2 - a3
thal 32 0 0 25 7
1

"Otherwise" includes a decision of the Court of Appeal of
a province or of the Supreme Court of Canada which results
in the accused being acquitte, or his entering a plea of
gullty to a l1esser offence included in capital murder
(non-capital murder, manslaughter), or .the ordering of a
new trial. :

This figure excludes convictions prior to lay 25, 1965.

This is an appeal to the Supreme Court of Canada, whlch
is. to be heard at the 1971 fall session.

- 000931



Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur I'acces a l'information

i

~

i 7
.,( La situation dans le monde (4 1l'exception des Etats-Unis

d'Amérique)

a) Liste des pays "abolitionnistes" et "rétentionnistes" *

Selon les études les plus récents effectudes i ce sujet,
105 pays maintiennent la peine de mort. Ce chiffre ne tient
pas compte de la situation qui prévaut dans les pays qui n'ont
pas précisé leur position 3 cet égard.
Voici la liste des pays et territoires "rétentionnistés":
Afghanistan
Australie (excepté les états de Nouvelle-Galles du.Sud, Queensland

et Tasmanie

Barbade Congo (Brazzaville)
Basutoland Congo (Kinshasa)
Bechuanaland Cuba

Belgique Chypre

Guyane Britannique Tchécoslovaquie
Bulgarie Dahomey
Birmanie El Salvador
Cambodge éthiopie
Cameroun France |
Canada France
République centrafricaine Gabon

* Le terme "rétentiénniste" sera utilisé dans ce document par
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Ceylan

Tchad

Chili

Chine (Taiwan )
Guinée

Haiti
Hong-Kong
Iran

Irlande
Israel
Cdte-d'Ivoire
Jamaique
Japon
Jordanie
Kenya

Koweit

Laos

Liban
Liberia

Libye
Liechtenstein

Luxembourg

Document disclosed under the Access to Information Act
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"abolitionniste®,

Gambie
(Ghana
Gibraltar
Grace
Guatemala
Hongrie
Inde
Indonésie
Iraq
Rhodésie du Nord
Pakistan
Paraguay
Pérou
Philippines
Pologne

République du
Viet-Nam

Roumanie

Rwanda

Arabie Saoudite
Sénégal

Iles Seychelles
Sierra Leone

Singapour .
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Madagascar
Malawi
Malaisie

Mali

Malte

Ile Maurice
Mexique (3 états sur 23)
Mongolie
Maroc

Népal
Nicaragua
Niger
Nigeria

Corée du Nord
Uganda

Uhion des Républiques

Socialistes soviétiques

Etats-Unis d'Amérique (gouvernement
fédéral, 37 états et le district

de Columbia)

Haute~Volta

Document disclosed under the Access to Information Act
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Somalie

Afrique du Sud
Corée du Sud
Espagne

Soudan

Surinam
Souaziland
Syrie

Tanzanie
Thailande

Togo

Trinidad & Tobago
Tunisie

Turquie
Nouvelle Guinée

occidentale

Iles du Pacifique
occidental (Iles
Fiji, iles Salomon,
fles Gilbert et
Ellice)

Yougoslavie
Zambie

République Arabe
Unie (Egypte)

Les pays "abolitionnistes™ se répartissent en deux

groupes principaux: les "abolitionnistes" de droit et les

"abolitionnistes" de fait.

Les premiers ont compldtement éliminé
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la peine de mort de leurs législation civile ou ne la maintiennent
que dans des circonstances exceptionnellles qui se produisent
tellement rarement que l'on peut dire en définitive que la
peine de mort a pratiquement disparu . C'est le cas des pays
qui imposent encore la peine de mort en temps de guerre ou
en vertu de lois militaires. Le second groupe comprend les
pays qui, bien qu'ils maintiennent la peine de mort, ne l'ap-
liquent jamais et commuent toutes les peines de mort en peines
de prison.

Voici la liste des pays "abolitionnistes" de droit -
ainsi que la date de leurs lois respectives proclament 1'abo-

lition de la peine de mort.

Argentine (1922)* équateur (1897)
Australie (Queensland, Nouvelle-Galles République Fédérale
du Sud, Tasmanie (1922, 1955 et 1968) d'Allemagne (1949)
Autriche (1945 et 1968) * Finlande (1949) *
Colombie (1910) @roenland (1954)
Costa Rica (1882) Honduras (1957)
Danmark (1939) * Islande (1940)

République Dominicaine (1924) Italie (1944)

' Mexique (gouvernement
Monaco (1962) fédéral et 26 états

sur 29) (1931 & 1970)

Mozambique (1867) Portugal (1867)

Pays-Bas (1870) * République de Saint-

Marin (1865)
000935
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Antilles Néerlandaises (1957) Sudde (1921) *
Nouvelle-~Zélande (1961) Suisse (1937) *
Norvage (1905) * Royaume-Uni (1969)
Panama (ne 1l'a jamais eue) Uzuguay (1907)
Vénézudla (1863)
* La peine de mort a été maintenue en période de

guerre ou en vertu de lois militaires.

Le groupe des "abolitionnistes" de fait comprend les

pays suivants:

Belgique Luxembourg
Nicaragua Surinam

.
Liechtenstein Btat du Vatican
Canada Israél
Népal Australie
Bulggrie Irlande du Nord
L'état d'Australie occidentale Irlande (Eire)
Pakistan Zambie

5. La situation aux Etats-Unis d'Amérique

Aux Etats—Unis, le gouvernement fédéral ainsi que tous les
Etats possédent la compétence de promulguer leurs propres
lois criminelles, ce qui se traduit par une grande diversité
d'un Etat 2 l'autre, dans les lois régissant la peine de mort.

Jusqud présent, 1l Etats américains et deux territoires (Pon."toooo936
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‘ Rico et les fles Vierges) ont entidrement ou presque e_ntiérement
aboli la peine de mort, laquelle est toutefois maintenue par
BAf%tats, le gouvernement fédéral et le district de Columbia.
Voici la liste des neufs @tats ainsi que des deux territoires
qui ont gntiérément aboli la peine de mort, ainsi que la date

de l'abolition définitive, qui est indiquée entre parenthdses:

Alaska (1957 Michigan (1963) 1la
peine de mort a été
abolie en 1847, sauf
pour les crimes de haute

trahison)
Maine (1887) Porto Rico (1929)
Oregon- (1964) Iowa (1965
Virginie occidentale (1965) Iles Vierges (1957)
Hawai (1957) ‘ Wisconsin (1853)

Certains des ces Etats ont réintroduit lakpeine de mort dans
leurs lois, aprés l'avoir provisoirement abolie, puis l'ont
abolie définitivement & la date indiquée ci—dessus. Ces Etats
sont 1'Iowa, (1872-1878), 1'Oregon (1914+=1920) et le Maine
(1876-1888). La premidre date est celle de 1l'abolition et

la seconde, celle du rétablissement de la peine de mort.

Les cing Etats qui ont presque entidrement aboli .
la peine de mort sont le Nouveau-Mexique (1969), 1'Etat de
New-York (1965), le Dakota du Nord (1915), Rhode I&land (1852)
et le Vermont (1965). Dans ces Etats, la peine de mort est

encore imposée pour les meurtres suivants: meurtre d'un agent
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*‘de police, d'un gardien de prison, d'un détenu par un des
ses camarades, second meurtre commis par un prisonnier purgeant

une peine d'emprisonnement A vie.

Tableau 16

(1)
Meurtres de policiers (1961-1970)

déces
Année Total Taux pour 10,000 accidentel

1961

2 Montréal, (Qué). 2 0.77 5
1962 12 k.33 5
1 Joliette, (Qué)

1 Montréal, (Qué) SQ

2 St. Laurent, (Qué)

1 Hamilton, (Ont)

1 Comté de Stamford

1 Toronto, (Ont)

1 Woodstock, (Ont)

3 Kamloops, (C.-B.) GRC

1 Vancouver (C.-B.)

1963

0 0.00 1L
1964

3 0.98 7
1 Terre-~Neuve Division "B"
1 Guelph, (Ont) (2)

000938
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»

1965 2

i

; Sgdbury, (Ont)

1 Kelowna, (C.-B.) GRC

1966 3

1 Toronto (Ont) PPO

1 Saskatchewan, Division "F"
1 Alberta, Division "K" GRC

1967 3

1 Acton Vale, (Qué) 35Q

1 Toronto (Ont) PPO

1 Alberta, Division "K" GRC

1968 p)

1 Greenfield Park, (Qué)

1 Montréal, (Qué)

1 Hamilton (Ont)

2 Toronto (Ont) AC, PPO

1969 5
1 Montréal, (Qué)

1 Montréal, (Qué)

1 Sandwich West, (Ont)

1 Toronto, (Ont)

1 St. Boniface, (Man)

Document disclosed under the Access fo Information Act
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0.62 3
0.62 9
0.8 | 7
1.34 10
1.30 5.
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1970 3 0.75 (3)
1 Winnipeg, (Man)

2 MacDonald, (Sask) GRC

Statistiques portant sur 1l'administration de la police 1963,
1966, 1969.

Bureau ‘fédéral de la Statistique, catalogue annuel No. 85-204

PP. 2!—) 2%’ 23_3,

S.Q: Stiretédu Québec (Police provinciale du Québec jusqu'en

1968) ¢ N

PPO: Police provinciale de 1'Ontario

.GRC :: Gendarmerie Royale du Canada

AC: Administration centrale.

(1) Les policiers sont membres de 1'fine des forces de police
suivantes: la Gendarmerie Royale du Canada, la Police
provinciale de 1'Ontario, la SfOreté du Québec, et les
forces de police municipales (exception faite pour les
accords entre la GRC et la PPO, la police des Chemins de
fer nationaux du Canada, la police des Chemins de fer du
Canadien Pacifique et le police de la Commission des {§ports
nationaux.

(2) Ce cas concerne le meurtre d'un policier alors qu'il
n'exerggggitvpas ses fonctions.

(3) Ce chiffre n'est pas disponible.

Tableau 18
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‘ Disposition des condamnations 3 mort de 1965 & 1970

(L'annexe D du document sur la peine de mort met & jour

le tableau A)

Année Condammnés & mort Exécution de Commutation Autres
hommes femmes la sentence de la sentence disposi-
O tions

O

1965 depuis

le 25 mai) 9 0 0 6 3

1966 11 0 0 10 1

1967 8 0 0 6 2

1968 1 0 0 1 0

1969 0] 0 0] 0 0

1970 3 0 0 2 13

Total 32 0 0 25 7

1. "Autre disposition'", comprend une décision de la Cour

d'appel d'une province ou de la Cour supréme du Canada,v
suivie de l'acquittement de 1l'accusé ou de la déposition
par ce dernier d'une reconnaissance de culpabilité portant
sur une infraction plus légdre que le meurtre qualifié
(meurtre non qualifié, homicide involontaire), ou encore

de l'ordre de commencer un nouveau procs).

2 Ce chiffre exclut les condamnations antérieures au 25 mai=
1965,
3. I1 s'agit d'un appel & la Cour supréme du Canada, qui sera

entendu au cours de la session d'automne 1971.
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B MEMORANDUM NOTE DE SERVICE /5[/,.20 <
- %
‘X ‘ GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA
Q ’_ . j SECURITY - CLASSIFICATION - DE SE'CUR/TE:
From SPECIAL ADVISER, CONFIDENTIAL
be CORRECTIONAL POLICY OUR FILE — N/REFERENCE
L |
|7 —‘ YOUR FILE — V/REFERENCE
1o 141-206
A D FILE
A DATE
B N May 16, 1972
s Capital Punishment

I attended a meeting yesterday of the Cabinet
Subcommittee on Social Defence called for the purpose of
discussing our Minister's Memorandum to Cabinet on the
subject, dated February 25 last.

After discussion, it was agreed by the four
Ministers present that the matter should be dealt with by the
full Cabinet for the purpose of determining issues such as
timing of debate, substance of proposed legislation and the
question of a free vote.

I understood the Subcommittee to agree that
both the Grenier and Fattah Reports should be printed for
distribution to the public but the distribution should not
take place until after the Cabinet has dealt with the issues
mentioned above.

. MacLeod.
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MEMORANDUM NOTE DE SERVICE

GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA

—[ SECURITY - CLASSIFICATION - DE SECURITE
, CONFIDENTIAL
SPECIAL ADVISER, _
CORRECTIONAL POLICY OUR FILE — N/REFERENCE

j YOUR FILE — V/RE‘FE'RENCE
141-206
DATE

N May 16, 1972

FILE

Capital Punishment

I attended a meeting yesterday of the Cabinet
Subcommittee on Social Defence called for the purpose of
discussing our Minister's Memorandum to Cabinet on the
subject, dated February 25 last.

After discussion, 1t was sgreed by the four
Minlisters present that the matter should be dealt with by the
Pull Cabinet for the purpose of determining issues such as
timing of debate, substance of proposed legislation and the
question of a free vote.

I understood the Subcommittee to agree that
both the Grenier and Fattah Reports should be printed for
distribution to the public but the distribution should not

take place until after the Cabinet has dealt with the issues
mentioned above,

A. J. Macleod.

AJH#EGM
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CANADA

Ministére du Solliciteur- Department of the

Gén” . Solicitor-General

o SOLICITOR-GENERAL
au: SOLLICITEUR-GENERAL  ~/y /7-,_,

POUR AUTORISATION FOR
FOR APPROVAL X pour SIGNATURE

D POUR INFORMATION D FOR DIRECTION

FOR POUR DIRECTIVE

TO NOTE AND RETURN

SUR SA DEMANDE D PRENDRE NOTE ET

AS REQUESTED RENVOYER

DICTATED BY -5
oieTe Par . ReM.J. LaBrosse 2-5-72

DATE

pacTYLoGRAPHIE PARM,. Labonté 2-5-72
TYPED BY

DATE
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S Pl

OTTAWA, Ontario
KiA OFS

May 2nu, 1972

bear MNr. Gilbert:

’e: Capital Punishpent

In response to your recuest formulated at the
neating of the Standing Committee on Justice and lagal
Affaixs on April 25, I an pleased to provide you with a
summary statement on thae situation rogarding Capital
Punistment in Groat Britain,

As you are avarc, Groat Britain abolished the
death penalty at the oend of 1965 for o five year trial
peried; the Murder act 1965 (1965 Elizaboth II Chapter 71)
cam2 into force on Hovembor €th 1965. This Act otipulated that
no person should puffer death for ourder, nct even for the
nmurder of a policeman or & prison guard. Howaever, the aAct did
not wentcion anything with reéspect to treason and this crime io
st1ll punishable by death. *the fivo:year trial period ended
on July 3lat 1970.

The Bill vwas pacsed by the Hougse of Cocunons, on
third reading, by 200 veotes for 986 against, and in the Hcuoe
of Loxds by 169 to 75. Thao Hembers of Parliarent worxe not
bound by the party discipline and there was a froe vota. When
the Parliarsnt of Hostminster pacsed this temporazry abolition
Act, public opinion polls revealed that about 808 of the British
wara in favour of capital punichront or wore gtill undecided.

The second deliboration on this queotion cams on
Dacembey 3th, 1969, when the Hope Scecretary moved a resalution
to abolinh dafinitively capital punishment., The resolution
read as follovss

* {Rescolved) That the Murder (Abolition of the Death
Penalty) Act, 1965, shall not expiro as otherwise
provided by section 4 of the Act.”

read
ﬁr- Jo Gilb@!.’t,ﬁ.?.,
House of Comnons,

Parliament Buildings,
OPTAWA, Ontario
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The House of Commons adopted this resolution by 343 votes for
to 185 against, as did the House of Lords by 220 votes to 174.
In both Houses efforts were made to postpone the decision on
the ground that it was not possible te come to a reasonable
decision for lack of adeguate information concerning the
effect of abolition of the death penalty on the murder rate.
These amendments were dismissed.

From a statistics point of view, if one examines the
number of murders known to the police from 1965 to 13969
(see Table attached), one notes that they arxe subject to great
fluctuations from cone year to ancother., From 1965 to 1969, the
rates for 1,000,000 inhabitants were respectively 2.8 in 1965,
2.5 in 1966, 3.2 in 1967, 3.0 in 1968 and 2.5 in 1969. In
1967, there was a very considerable iacrease in compariscon
with 1966, the rate rising from 2.5 to 3.2, for an increase of
0.7. 8ince then, however, the rate decreased from 3.2 to 3.0 in
1968 and from 3.0 to 2.5 in 1969. The rate therefore, in 1969,
fell to the lowest level in the last 13 years, that is the 1958
and 1966 levels,

As your question deals with an issue which will be
placed before Parliarent prior to December 29 of this year,
I an taking the liberty of forwarding copy of my Yeply toc you
to the Chairman and the Members of the Committee on Justice
and legal Affairs.

Yours sincerely,

ﬁngABROSSE/ml Jean~Pierye Goyer

c.c. Chairman and Members of the
Committee on Justice and Legal Affairs
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EXTRACT April 28, 1972

NOTES FOR MR. GK/ILBERT, M.P.
[

Re: Capital Punishment

I - Great Britain

1 - Murder Act 1965 (1965 Elizabeth II Chapter 71)

a)jyfilgtﬂgséiﬁaxatieﬂ’1.~_mhk\

Great Britain abolished the death penalty at th?d2;3¢7”€??j)
/|

Mwﬂ*/w/Qﬂ

of 1965 for a five year trial period; the Act€ame into force

on November 9th 1965. This Act,—whieh—is—reproiveetd—tmipe—

rRORGErre—h,, stipulated that no person should suffer death
for murder, not even for the murder of a policeman or a prison
guard. However, the Act did not mention anything with respect
to treason and this crime is still punishable by death. The
five year trial period ended on July 31lst 1970,

The Bill was passed by the House of Commons, on third
reading, by 200 votes for and 98 against,_and in the House of
Lords by 169 to 75. The ere not bound by the party
discipline and there was a free vote: When the Parliament of
Westminster passed this temporary abolition Act, public opinion
polls revealed that about 80% of the British were in favour of
capital punishment or were still undecided.

oS aa Tt e ] il o s s e

Aﬁb»December 8th, 1969, the Home Secretary moved a re-

solution to abolish definitively capital punishment. The re-
solution read as follows:

| "(Resolved) That the Murder (Abolition of the Death
Penalty) Act, 1965, shall not expire as otherwise provided by
section 4 of the Act."
The House of Commons adopted this resolution by 343 votes for
to 185 against, as did the House of Lords by 220 votes to 174.
In both Houses efforts were made to postpone the decision on

the ground that it was not possible to come to a reasonable

000947



Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur I'acces a l'information

. -2 -
decision for lack of adequate/f:;::;ation concerning the effect
of abolition of the deaEB penalty on the murder rate. These

amendments were dismissed. [;Lose in‘favour of pgapital punishment

[

5

critﬁfed among other'things the Government f@gr not waiting until
the end of the trial period provided for the Murder Act 1965
and forcing Parliament to take\a prematfire decision. Those in
favour of capital punishment allso bYamed the Government for not
taking into acc wﬂf public opin on&fwhich was in favour of the
death penalty. Thé;“;ZZ;ZZE“%h Government of showing weakness
towards criminals and of intepddi I’to abolish the death penalty

before ascertaining that t prispns were able to receive and

treat murderers. It was /Said that a five year period was too

short for the statistigs to iz?icate a definite trend. It was
ne shoul

even suggested that only wait until the publication

of the statistics for 1969 before jtaking a final decision. Some

MP's asked the Gévernment to postgone the decision in view of

the forthcomi

election. According to thehl, postponement was

necessary'to avoid making an eélectioral iss ‘ out of the death

penalty pr blem. Finally, they inyited the Government to con-

sider pullic security, since, in their ¢pinion, the murder rate

had increased since the abolition &f death penalty. Abolitionists
replied that everything had been said concerning the value and
usefulness of the death penalty and| that nothing new would be

ledrnt by postponing- the final dec'sion{:7
/
_ “ i
tatde€ics . - g Ve
Lo & A lco tend & e .
3 )9pe examings the number, of murders known to the
"Fadls ailraled) ) g

policeq;fro\m 1965 to. 1969 (see "Fa;j"’l??‘”ﬁﬁj‘ el RO Ry ONE=_

notes that.-they are subjeét\ﬁo great fluctuations from one year
to ;;other. From 1965 to 1969, the rates for 1,000,000 inha- .
bitants were respectively 2.8 in 1965, 2.5 in 1966, 3.2 in 1967,
3.0 in 1968 and 2.5 in 1969. 1In 1967, there was a very consi-
-derable increase in comparison with 1966, the rate rising from
2.5 to 3.2, for an increase of 0.7. Since then, however, the rate
decreased from 3.2 to 3.0 in 1968 and from 3.0 to 2.5 in 1969.
The rate therefore, in 1969, fell to the lowest level in the
last 13 years, that is the 1958 and 1966 levels.

T‘It eems therefore that, tontrary to the fearg of
certain people,«a signifi‘ant incregse of murd‘rs did ngt follgeeo o
the abolition \of the death! penalty.



Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur I'acces a l'information

NUMBERS OF MURDERS KNOWN TO THE POLICE AND NUMBERS : .\
OF OFFENCES REDUCED TO MANSLAUGHTER BY REASON OF o
DIMINISHED RESPONSIBILITY UNDER SECTION 2 OF THE A

HOMICIDE ACT 1957 S

Number per million of
home population of

Number of victims England and Wales
s. 2
Murder Manslaughter Total ° Murder - Murder and s. 2

: Manslaughter
1957 iceeececccccnes 135 22 157 3.0 3.5
1958. e iencccenne 114 29 143 2.5 3.2
1959 .. e ccecans 135 21 156 3.0 3.4
1960..ceeeccnccennns 123 31 154 2.7 3.4
1961..cceeecnccccnns 118 30 148 2.6 3.2
1962, ieeceecccccnas 129 42 171 2.8 3.7
1963.cccecrncccnccns 122 56 178 2.6 3.8
1964..cceececenccces 135 35 170 2.8 3.6
1965.ccceececsecncns 135 50 : 185 2.8 3.9
1966 c.ccccecccccaes 122 65 187 2.5 3.9
1967 .cceececcccccncne 154 57 211 3.2 4.4
1968, .ceeeencceccnns 148 57 205 3.0 4,2
2.5 3.8

1969..0.0000..-0...' 124 64 . 188

Murder 1957 to 1968, A Home Office Statistical Division Report on Murder in England
and Wales by Evelyn Gibson and S. Klein, London, Her Majesty's Stationery Office 1960,
Table 1, p. 2.
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MEMORANDUM NOTE DE SERVICE f K‘ )
. GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA /
[ | SECURITY - CLASSIFICATION - DE SECURITE
FAOM R.M.J. LaBrosse
Departmental Secretary OUn FILE — MIRErEEnCE

l YOUR FILE — V/REFERENCE

A Special Adviser on : DATE
Correctional Pollcy ]

L
[

ﬂ>K> A.J. MacLeod
L

April 20, 1972

soir Capital Punishment

Further to our telephone conversation, this is
to confirm that the Committee on Social Poliey will meet
Monday, April 24, 1972, at 3:30 p.m., East Block, in Room
340, to discuss the Memo to Cabinet on capital punishment
and that you and that you and Mr. Grenier are expected to
accompany the Minister at that meeting.

It is understood that you will be contacting
Mr. Grenlier on this matter, personally.

R.M.J. LaBrosse
RMJLABROSSE/cg

ce! J.H. Hollles
D. Foley
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File: 83-3

P

BEST AVAILABLE COPY
Ottawva, Ontario, -
X1 ¢28.

/. varch 24, 1972.

Re: GConital Pundshront Starictics

Dear Mr. Rowebottom:

T wich to thank vo T
February 7, 1972, an to extend my an lcwins Lcr the deiay

in replying te dz. This 15 due in part to my absence frea
the office 25 the xesult of &n accident.

2

I hewe read the waterials formmrded sad
recall our discussions sk the nter-nonartnantal Comlittes
in relation to the question of anzlyzing the Jata aceunulatad

by Statistics Canada as a result of its Murder Study.

that I have veviewad the aruecistions © y bo wlaced uson
our Dcybe ent with the wole that it woy zzzuss
comeerning the vtilizztien of you Kﬁfﬁer data baze. Vrom
the poriinent dorwwatacion, it cvelves thut cur nimadate in
this gpoceific insinnce 1s disc ;arred uzon the prenavabicn of
substantive material in rclation te the death pemalty caly.

iir. L. Rowesbottom,

Accictont Chief Statisticlan,
Staitistics Conaly,

ooy vabovio,

LY ors,
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Consiatent with such a mandate, ths
Repartnent commissicned tyo studles for i:ne purpose of
prcmrin? for the forthconing debate. As vou are oware,
Statistics Canada meh with the tvo prineis sals last June
at vhich time thoey “"'c.."“'.‘..i‘,(‘d that their statistical needs
could be me2t indenendmtly of tha Liurder data and that,
indzed, such would b2 csnfmtia}. in vizw of tha time
censtraints ‘;.;:m ad upon them for the completion of their
raspective studies.

On this basis, 1t would scem that our
Du\parf:m‘:mt would not emoroe ag a prinecinal u:,z:::' of the
inta gathored by your o~insy on Murder, oven thouch, froo
o tine, we mav ba«:e czuse €0 reouash certain ine
:Em:c*'%t:i ont to meat ad ho ¢ woagulresonta.

Yours elnzeraly,

B.C. Iofley,
1

Agsistant Daputy 3olicitor Genersl.

JOHN F. TOWNE “‘D/ma

o]
=
P
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CONFIDENTIAL

BY HAND

JH -2 eC

OTTAWA K1A OPS
March 24, 1972

Dear Mr. Leach:

RE: Memorandum to Cabinet dated
Pebruary 25, 1972, on Capital Punishment

Please refer to my letter of March 15, 1972,
enclosing 100 coplies of an amendment to the above-mentloned
Memorandum, which Mr, CGté forwarded to you on February 29th.

Further discrepancles have come to light with
respect to the figures shown on page 5 of the English text
end pages 5 and 6 of the French text; this has necessitated
& second amendment.

I anm enclosing therefore 100 coples of these
pages amended as of 23 March 1972, and I would ask you
once again to arrange for their substitution, as appro-
priate.

May I say how much wvie regret causing you all
this inconvenience.

Yours truly,
Original Signed

R. M. J. LaBROSSE

R. M. J. LaBrosse,
Departmental Secretary

Encl.

Mr. D. J. Leach

Supervisor of Cablinet Documents
Privy Council Office

Room 321, East Block

Ottawa, Ontario
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MEMORANDUM e NOTE DE SERVICE =~ = —
: GOVERNMENT OF CANADA e GOUVERNEMENT DU CANADA
@ -2
|—— ‘-’ SECURITY - CLASSIFICATION - DE SECURITE
FRD%M SPEGIAL MSER’ " OUR FILE —.c/;/??E'FE'I;‘ENCE > m‘
CORRECTIONAL POLICY
L ]
r_ - _I YOUR FILE — V/REFERENCE
TO D
A THE DEPUTY SOLICITOR GENERAL DATE
B N March 21, 1972

SUBJECT
SUJET

- Capital Punishment

I attach for the Minister's use (if you think that
he might wish it) an English translation of Mr. Grenier's
"Complement to the Memorandum for the Minister"” on the subject
of capital punishment.

You will recall that Hr., Grenier prepared a Report
on capital punishment and thereafter a somevhat lengthy summsry
of that document. Those documents were limited to factual
material, i.e., 2n extension of the Department of Justice
¥hite Paper of 1965 entitled "Capital Punishment - Material
Relating to Its Purpose and Value,"

This document contains material of a more argumentative
nature, i.e., material that the Minister may wish to use in
discussing with his Cabinet colleagues the Memorandum to Cabinet
on capital punishment dated February 25, 1972.

The Minister has already received copies in French
— of the attached document. .

AL M 2 ool

AJTINRLLS
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‘ Complement to the memorandum for the Minister

The arguments in favour of abolishing capital
punishment are numerous and of various kinds. The main ones
are the following:

I - Great Britain

From the'study of the English statistics.on crime,
and in particular from the comparison between the periods:
before and after 1965, the year the death penalty was |
aboliéhed, one can conclude that the abolition of capiﬁal
punishment did not bring about the considerable increase
in the number of crimes which the retentionist feared so
vmuch.1(§§éiﬂi§§FﬁémbifeApage 2 and Report, pages 14 to 17).

The study published in 1969 by the Home Officevunder the

title Murder 1957 to 1968 concludes that "The increase in the

numbers convicted of murder was mainly among those whose

- motives were rage, quarrel, .jealousy or revenge: this type
of murder is often akin to manslaughtér, An analysis of
preﬁious convictions does not support the suggestion that
there is now a higher proportion of professional criminals

among murderers.”1 In an article entitled Post mortem on

hanging, Hugh J. Klare gives the following comments on the
decision taken by the British Parliament in December 1969,'
to put an early end to the experimental period begun in 1965
and to abolish the death penalty for good:

"First, it has long been clear that there is no"
direct cause and effect relationship between the
murder rate and capital punishment. Cultural,
social and psychological factors are more important
than the nature of punishment which is, in any case,
severe. Secondly, a five year period istoo short to
establish a definite trend in the murder rate.
Thirdly, it is as possible that a short upward trend
would follow abolition as the reintroduction of
capital punishment.' 2 '

The author believes that British Parliament acted wisely in
abolishing'the death penalty for good without going into a

long debate.

1 Globe and Mail, January 2L, 1972

2 British Journal of Criminology, vol. 10, no 2, April 1970, -
London, p. 186
* "Aide-mémoire" refers to the aide-mémoire for the Minister on

capital punishment and "Report" refers to the manuscript copy
of the full report on czpital punishment.
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.—- Abolitionist countries throughout the world

The present trend throughout the world is not
favourable to the death penalty. Although the number of
countries who have officially abolished the death penalty
has not gfeatly increased, executions are nevertheless
becoming less frequent (Aide-mémoire, page 3, and'Report,

- page 72), The most spectacular ones are of‘ten those linked
to dramatic political events: the immediate executions
following an unsuccessful coup in Morocco and the overthrow
of the government in Soudan during the Summer of 1971,
illustrate the point well., A list of the countries who have
abolished and of those who have kept ﬁhe death penalty.can be
found on pages 2 and 3 of the Aide-mémoire and on pages 49 to
57 of the Report. On the other hand, there are countries
who have added crimes to the list of those which incur capital
~ punishment and others who have re-established it or have
refused to abolish it (pages 57 to 59 of the Report). To
this list one must add Ceylan, who had abolished the death
penalty but reintroduced it in October 1959 under the authority
of the emergency powers, folldwing the assassination of
President Bandaranayke.
| Italian, Portuguese and French statistics do not
show that the presence or the absence of capital punishment
in the arsenal of sentences of a State has any relation to a
number of murders committed in the State. In fact, the tables
shown in appendixes 3 and L of the Aide—mémdire and the tables
5, 6 and 7 in the appendik 2 of_théﬁ%eport indiéate that the
average rate of murders in a retentionist country such as
France is higher than in the abolitionist countries such as
Portugal or Italy. This does not mean thét abolishing the
death penalty necessarily brings about a reduction of the
volume of crime or of the rate of murders; however, these
factors enable one to conclude that the abolition of this
sentence is not automatically followed by an increase in

the rate of murders.
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The United Nations, through the Economic and Social
Council, have expressed a certain preférence for the
abolitionist thesis. They.did it in a careful manner, seeing
the conflict of differiﬁg'interests.‘,The Economic and Social
Council has nevertheless set the abolition of the death
penalty as a long term objective (page 3 of the Aide-mémoire
and pages 63 to 75 of the Report).

United States of America

An analysis of the American statistics on crime in
general and on.murder in particular invalidates the hypothesis
that there exists a close link between the death penalty and
the rate of murder (see pages 5 and 6 of the Aide-mémoire and
pages 79 to 92 of the Report). As a general rule, the.réte
of murder is not higher in an abolitionistﬁétate than in a
contiguous retentionist State with similar demographic, social
and economic components. The rate of murder varies from one
region to another and not from an abolitionist State to a
retentionist State. It is not in the presence or in the absence
of.the deéth.penalty in a State's_legislation on crime, but
elsewhere that an explanation to the variations of the rate

Fal

of crime must be sought. The experience of the State of
Delaware, which abolished the death penalty on April 2nd, 1958,
and restored it on December 18, 1961, leads to the conclusion
that abolition did not bring about an increase in the rate of
crime and restoring it did nOt reduce this rate. In fact, it
wags never so low as during the period of abolition. The studies
of Robert H. Dann on the influence of resounding executions
upon the rate of crime in Philadelphia, in the 30's and in the
50's, show that an execution has not the deterrent effect on
potential criminals which it is supposed to have since instead
of decreasing, the number of murders increased in the days
which followed the much publicized executions. From 1960 to
1970, the total amount of crimes increased in the United
States, but the percentage of the increase in murders was
grestly inferior to the percentage of increase in the total

amount of crimes. It is a well known fact that the number of
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executions has constantly decreased since 1960 and that the
last one took place in June 1967. A gradual elimination of
the death penalty has therefore occurred, but murder increased’
at a slower rate than crimes in general. This fact is again
inconsistent with the new hypothesis that given its unique
deterrent effect, the abolition of capital punishment
necessarily leads to a strong increase in the rate of murders.

Sellin concluded from his research on the deterrent
effect of capital punishment that the frequency of murders of
policemen was not greater in the abolitionist States than-in‘b
the contiguous retentionist States. Just as the rate of
murders in general, the rate of murders of policemen varies
from region to region, and not from abolitionist State to
contiguous and similar retentionist States. (see Aide-mémoire,
page 6, and Report, pages 92 to 9L).

The behaviour of murderers who have been granted
parole is excellent; their rate of repetition in the same sort
of crime is very low and they do not fepresent a danger for
cociety, contrary to popular belief (Aide-ﬁémoire, page 7, andA
Report, pages 94 to 96). | |

| Inside penitentiariés murderers have a very good
behaviour and the proportion of those who commit murder a
second time while in detention is very low. DMoreover, Sellin
noted following an inquiry made in 1965, that the States in
which the death penalty was in effect had more murders .committed
by individuals already condemned for a crime punishable by
death than the abolitionist States. If capital punishment héd"
a deterrent effect on the prisoners already convicted of a
crime punishable by death, these individuals would refrain

from committing another murder within a penitentiary. Now

the datg which have just been referred to indicater on the
contrary, that a first sentencing to death does not prevent

an individual from committing another crime which makes or
would make him liable to be sentenced o death, according to
Fis committing it in a retentlonist dr im ane abolitionist

State (see Report, vages 97 and 98).
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. What will happen to capital punishment and what will
"happen to the 696 individuals-sentenced to death3 whose fate
is_presently suspended? Itvis difficult to foresee. The long
aweaited decision of the Supreme Court on the cdnstitutionality'
of this type of punishment will perhaps move the scale dowm
on one side or on the other (see Aide-mémoire, pages 4 and 5,
and Report, pages 104 to 109). Already 14 States and 2 American
Territories have abolished capital.punishment (Aide—mémoiré, page
L, and Report, page 75). A number of individuals and organizations
have decided against capital punishment: Governors, former |
Attorney-General Ramsey Clark, the Commission on Law enforcement
andvthe Administration of Justice established by President
Johnson, the National Commission on reform of Federal Criminal
Laws, Soéial and Religious Groups, Former Supreme Court Justice,
Arthur Goldberg, etc... (see Report, pages 99 tolOL). It is
hard to believe  that the Governors of the States which have
retained the death penalty ére very>keen about the idea of
executing their prisoners, seeing the long deiay elapsed since
the last execution and the preferenée given to the legal or the
de facto abolition throughout the world. On the other hand,
some believe that another wave of executions can be expected
if the Supreme Court declares itself in favour of capital
pu-nishmen’r,.LP Following opinion surveys, the percentage of
abolitionists increases rather regularly, although the supporters
of the death penalty still constitute the majority (see Report,
pages lK)tQ 112). A few States have asked the opinion of their
constituents concerning the deathvpaﬂalty. In one iﬁstance
alone, in Oregon, the electorate declared itself in favour of
abolition; in the other instances, it expressed its desire to
retain capital punishment. In Oregon, a well ofganized
information campaign on the real effect of capital -punishment
managed to overcome the old prejudice in favour of this penalty.
If the Supreme Court declared that the death penalty is
constitutional, and it can be foreseen that this will be the
case, given tlie rather'conservative'tendency of whrat has been

o ... 6

3 Time, Canadian Edition, January 24, 11972, pages Lk, L5

it
-4

4 U.S. News and World Reports, January 31, 1972, p. 56
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- called the "Nixon Court", the opponents of capital punishment

will first turn to the Governors to have death sentences
commuted into life imprisonment sentences, then to the
legislators to obtain its final abolition. A Time article
for January 24th, 1972, finishes on the following note:
"One can reasonably hope that the legislators
will endorse abolition, exercising leadership
for the electorate, Such leadership is, after
all, more properly the role of the legislature
than of the courts. Shifting perceptions have
already made most of the world's past executions,
for political, regilious, or simply trivial
offences, seem barbaric." (p. L5)
The article also quotes Lord Gardiner, who was Lord Chancellor.
during the last debate which, in Great Britain, preceded the
final abolition of capital punishment. Speaking of the

execution of traitors which was preceded by dreadful tortures,

he said:
"We did not abolish that punishment because we
sympathized with traitors, but because we took
the view that 1t was a punishment no longer
consistent with our self-respect." (p. L45)
Canada

A careful examination of the statistics pertainiﬁg
to crime iﬁ Canada reveals that the suspension of executions
at the end of 1962 and the partial abolition of capital
punishment at the end of 1967 did not cause a rapid‘increase
in the rate of murder in Canada. This raﬁe fluctuated rather
capriciously since 1954, but these variations do not seem to
have any connection with the governmental policy concerning
the death penaltv (see Aide-mémoire, pages 8, 9, and Report,
nages 145 to 148). o

Moreover, the increase in the murder rates for the
last 15 years was accompanied by an increase in the total
crimes. This is not an isolated phenomenon, but iﬁ
is part of a general and integrated movement represented by
an increase in all types of crimes (sec Aide-mémoire, page 9

and Report, pages 1lLL, 145, 148, and 149).
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‘As for the murders of policemen,.they do not seem
to have been affected by the_amendments to the Criminél Code
deaiing with the death penalty. Thus, the year which followed
the partial abolition of capital punishment, except for the
mﬁrder of policemen and prison wardens, that is in 1968, the
number of policemen killed by a criminal act increased from
3 to 5 in relation to the 2 preceding years. One could have
expected that the government's statement on the impoftance
of protecting policemen's lives by retaining the death penalty
for killing a policeman would have been followed by a decrease
in this type of crime. But the reverse happened. However,
it must be said that no execution took place in Canada since
December 1962, and that such a situation might have made the
1967 Law less efficient. Once this has been said, the |
statistics relating to murders of policemen leave serious
doubts as to thé deterrent value of a death penalty for this
category of murders (see Aide-mémoire, pages 9 and 10, and-
Report, pages 149 and 150),. o

| Dogan Akman's research on murders of inﬁates and

staff inside Federal penitentiaries invalidates the hypothesis
that individuals convicted of attempted murder oerf.any form
of murder are very dangerous and that they present a continuing
threat to their fellow inmates or to their jailors (seé Aide-
mémoire, . page iO, and Report, pages 151 to lSh);

Murderers are not more dangerous than other criminals
within pehitentiaries (they are even

of
are not more so when paroled. Their

less dangerous), and they
géneral rate of relapse

into crime, as well as their rate for second offences in the

same type of crime is very low and their behaviour is almost
exemplary. One would be mistaken to assume that by imposing

the sentence of impfisonment together with a possibility for
parole. the-public security would. be- imperilled (see Aide-mémoire,

page 10, and Report, page 156).
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This is how public opinion about the death penalty
evolved, according to Gallup polls carried out since 1943.
The question asked was the following: |
"Some people feel that the death penalty should be totally_
abolished, i.e. there should be no more executions of
individuais‘convicted of murder. Do you believe the death

venalty should or should not be abolished?"

1943 1953 1958 1960 1965 19663 1972

It should be abolished 18%  22%  33% L1%h  35% 37% 30%
Tt should not be abolished 73 71 52 51 56 53 63
No opinion or undecided 9 7 15 8 9 6 - 7

a 1 gave a gualified answer.

The Sono-Press poll carried out in August 1971 reveals
the existence in Montreal of a 80% majority faVourable to the
death penalty as a punitivé measure for murder. On the whole,
these polls leave no doubt: the Canadian public supports the
death penalty in a proportion of‘at least 60%; (see Aide-mémoire,
page 10, and Report, pages 158 to 163) .

The present situation satisfies neither the »
abolitionists nor the supporters of the death penalty. The
former, because they see no deterrent value in the death
penalty, because it is, in their opinion, a useless and
‘barbaric gesture and becausevitfsows the seed of violence
ﬁiihin the community. Theﬂlatter, bécause the déath ?enalty
only protects a small group of individuals, either the
policemen or the jailors, and thus deprives the majority of
the citizens of similar protection, and because it has not
been carried out for a long timé, which consequently cancels
its deterrent effect. FEach one therefore insists that the
government should enact a law with a clear objective ﬁo meet
its owvn wishes. Some would like to see the appliéation of .
capital murder extended by restoring to it at least premeditated‘

murder, whoever the victim may be; they also wish death
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sentences to be carried out. It has éven been suggested to
limit the prerogative of mercy only to cases in which the
jury has made such a recommendation for mercy. Others demand
the total and final abolition of capital punishment and its
replacement by an appropriate sentence, generally life
imprisonment. The hybrid nature of the law is therefore
disliked by both sides.

Arguments against the death penalty

The arguments against death penalty have hardly
chénged since the discussion began. The sacred character of -
life, the absolute right to live which the State cannot
withdraw from man, the great mercifulness of God as opposed
to the vindictive nature of the death penalty, disapproval
for the law of retaliation, the attitude of the majority of
Churches which -have opposed capital punishment, with the
exception of the Catholic Church, althbugh the Vatican has
carried out no executions for a long time, and the general
trend of Catholic writers which is turning towards abolition
of the death penalty. (see Report, pages 185 to 191).

All punitive measures, whatever their nature may
be, seek to fulfill three objectives; punishment, deterrent
effect, rehabilitation. The death penalty meets the first
objective very well for it inflicts upon the criminal thé
severeness of punishments. Its deterrent effect is verj
questionable, as 1t has been shown previously. Finally, it
is essentially contrary to the'crimkﬁél's rehabilitation for
it desﬁroys him (see Report, pages 191 to 197).

The death penalty is intolerable because of the risk
of making a legal error and of sentencing an innocent person
to death. The many appeals, the technical developments
available to the counsel for the defence and the complexity
and the requirements of the regulations concerning the evidence
never offer an absolute guarantee against all legal errors.
The poor citizens camnot afford the services of the best
lawyers, and human errors always remain a possibility. The

|

consequences of such errors are $o serious that one cannot
}
iy
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take the risk of letting them happen: they are irreparable
on account of the irreversible naturé of the death pehalty.
There have been cases in which é shortcoming of the law (for
instance the law on mental deficiency) nearly cost an
innocent man's life (see Report, pages 214 to 216).

The death penalty is discriminatory; it mainly
affects the lower income groups, the poor, the minorities.

It goes radically against the principle of equality of all
citizens before the law. This argument is developed‘extensively
on pages 11 and 12 of the Aide-mémoire énd on pages 199 to 211
of the Report. | '

This so called deterrent effect of the death penalty
is in fact but an illusion. In effect, given the nature of"
the crime that is murder and the personality and the mental
state of those who commit it, the death penalty has just abdut
no real efficiency in preventing murder. Histéry offers
enough examples to support this assertion. How is it poSsiblé
to ascribe any deterrentbeffect to the death penalty when

executions are carried out secretiy, in presence of a very
sméll number of witnesses and without publicity, except for a
headline in the newspapers? The certainty and the speed of
vapprehension and of conviction are far beﬁter deterrents than
a barbaric and degrading penalty{ A good many people are
quite vocal in demanding the death penalty, except when one
of their own is threatened by it; then they undergo a radical
change of mind. The Aide-mémoire(page 12 to 1) and the Report,
(pages 217 to 235) developed this problem at length.

Statistics published in the United States show that
being a policeman is not the most dangerdus occu@ation there
is and thét therefore the very questionable pseudo-protection
which he is granted cannot be justified. These statistics
also show that the death risks are not superior for policemen
in retentionists States than for those in abolitionist States

(see Report, pages 216 and 217).
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Finally, it has been said thaf it costs too much to
keep a man in prison during his lifetime and that a murder's
execution would enable the State to save subtantial amounts of
money. ‘This statement is quite inaccurate. A capital execution
and all the incidental expenses are more expensive than the
life imprisonment of an improductive inmate (see Aide-mémoire,
pages 14 and 15, and the Report, péges 212 to 214). In its
article of January 24, 1972 Time declares that, two Years ago,
by commuting the sentences of the 15 men of the State's death--
row, Arkansas Governor Winthrop Rockfeller saved the State an
estimated $l,SOO?OOO. considering the cosﬁs of fighting probable
appeals. | | |

Conclusion

It is finally emotion, prejudice and feelings which
will dominate the debate on capital punishment. As the January
2L, 1972 edition of Time declares:

"Underlying the debate over capital punishment is a
central conflict within every man - the conflict between
a desire for vengeance and a wish to honor life. It is
no answer to say, as some do, that man can sanctify life
by killing those who kill. Nor is there any real answer
in the elegant argument of Jacques Barzun, who claims
that prison existence so debases and brutalizes life

. that the death penalty is more humane. BEven if that
were true, the choice of death ought to be made by the
prisoner, not by the state." (page L5)

If the Canadian Parliament abolishéd the death penalty fof ever,
it would do it against the wishes of the méjority of the
population; if one is to believe the different polls. But the
Parliament is not obliged to blindly follow the wishes of the
electorate, and it must show leaderéﬁip whén fﬁndéﬁéﬁtal‘” .
principles are at stake.

"Capital punishment is still very much based on that need

for retribution, though just how strong that need is remains
unclear. Even though a majority of Americans nominally
endorse capital punishment, that endorsement is probably not
so strong as to lead to lynchings in the streets if the-
death penalty were abolished. All change causes difficulties
and dislocation, but this is not necessarily a reason to
deter otherwise desirable progress. If it is conceded that
man is not totally limited by his animal origins, that he

can grow gentler and more humane, then it follows that death
will some day join torture as a prohibited form of punishment."5

i
Bl
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SPRECIAL ADVISER,
CORRECTIONAL POLICY

DEPARTHMENTAL ASSISTANT

Reference your memorandum herein of March 17 last
concerning the table in the Hemorandum showing cases
"otherwise disposed of”.

This information is not available within the
Department at thiz time. It is not avallable m Jumee
because, with the creation of this Department
procedures in relation to capital cases were
here. Itzammumm.uxmm
1t.mm1ﬁa~dﬂstmmnmmmmm#
not anecessarily informed, from the of view,
when the Court of Appeal orders & new tri Mehm :
nsun in amlmm verdict) or substitutes a verdict

cmm& The information is
mmmw somewhere in the files of the lational
Parole Service relating to individuals but this would mean
going through literally thousands of files imvolving people
who have been adwitted to penitentiery since 1961. In any
event, those records would not cover the cases of persons
who, on & new trial, have been acouitted on the facts or,
for example, have been found not gullty on sccount of

insanity.

The information is svailable at Statistics Canada
in the computer in comnection with that g overall
study of capital punishment, My unders iz that the

wwummmmthmuﬁttaumm
course of the next four to six weeks,

AJHPEEK A. J. Hacleod.
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BEST AVAILABLE COPY ~GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA

o URGENT | b
@ |

‘ SECURITY - CLASSIFICATION - DE SECURITE
P Departmental Assistant

OUR FILE — N/REFERENCE

[_ l YOUR FILE — V/HE’FE‘RENCE

A

O s ,

. é} Deputy Scolicitor General

Aty DATE
| _ March 17, 1972
SUBJECT

SUJET Memorandum to Cabinet - Capital Punishment

Reference is to the statistical table
relating to the history of the death penalty in Canada,
which appears on page 5 (English text) and on page 6
(French text), of the Memorandum to Cabinet dated Februvary
25, 1972. y
Under the column entitled Otherwise disposed
of (Courts of Appeal, etc) are shown 31 ceses. The.
Solicitor General wishes a short statement in tabularf
form (to add to hisg aide~memoire) showing the actual’
disposition of each of these cases:; e.g. whether charge
was reduced, decision reversed, new trial ordered, etc. -
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[E'nglzsh]

May we have order, please_ It is very difficult to hear.
Order, please. It is very difficaslt for the Chair to follow
proceedings with all the conversations that are going on at
present in the House. I invite lron. members to wait for a
while before they pursue these conversations.

UNEMPLOYMENT-SUGGESTEER ACTION TO BRING

ABOUT TRANSFER OF INWESTMENT FUNDS FROM
RESOURCE TO MANUFACTURING SECTORS TO CREATE
JOBS

Mr. Edward Broadbent (Os‘wch:-Wmtby) Mr. Speaker,
‘my supplementary question is for the Minister of Finance.
Would the Minister of Finance give serious consideration
to increasing the rate of taxation on the resource sector of
the economy to at least the level of the manufacturing

sector in order to bring abouf a transfer of investment -

funds from the resource seefor to the manufacturing
sector soon and,_thus, the creation of many more jobs?

Hon. John N. Tu}ner {Minister of Finance): Mr. Speaker,
I'will take what merit  can from that suggestion.

* *
[Translation] )
FINANCE .
TALKS WITH PROVINCES O MUNICIPAL FINANCING
Mr. Bndré Fortin (Lotbiniére): Mr. Speaker, I have a
question for the Minister of Fimance.

Is it correct that his deparfrnent has initiated discus-
sions ‘with the provineial governments in order to find a
formula for financing the public sector, particularly
municipalities, so that the latter may be able to proceed
with the urgent works they hawe to do and for which they
lack money?

Hon. John N. Turner (l‘mmshﬂ'z of Finance): Not at pre-
sent, Mr. Speaker.

{English] -
AIRPORTS

NEW TERMINAL BUILDING, FORONTO—REASON FOR
PAYMENT OF ADDITEONAL KIONEY TO CONTRACTOR

Hon. George Heesz (Prince Edward-Hastings): Mr.

Speaker, I have a question for the Minister of Transport.
Would the minister take the first opportunity on motions

_to explain to the House why the government has found it

necessary to. pay the contiractor an additional $24 million
over and above the original centract price to enable the
rew air terminal building at Toronto International Air-
port to open in Jume whereas the original contract
required that it be openred in March? . .

Hon. Donald C. Jamieson (finister of Truhsport): Mr.
Speaker, I would assume that the estimates of the depart-
ment will very soon be before the committee, at which

.

O

COMMONS DEBATES : 797

time I will be pr epared to answer all questions relating to
this item.

® (1420)

Mr. Hees: At the time the minister is answering all
questions, will he also be prepared to answer questions as
to why the contractor has said that he, the contractor, is

not responsible for any delay in construction or increase .

in costs? Will the minister explain who is responsible and
why?

Mr. Speaker' Order, please.

Mr. Hees' Have we got another Bonaventure on our
hands? .

Mr. Speaker: Order, please.

NEW TERMINAL BUILDING, TORONTO—REQUEST FOR
TABLING OF CONTRACTS

Mr. David Lewis (York South): Mr. Speaker, I would like
to ask the Minister of Transport a different kind of ques-
tion relating to this subject. Will the minister table the
amendment to the contract with Piggot Construction and
the details of the arrangements with that company so that
Members - of Parliament can see exactly what is involved

_in view of the fact there has not only been, I understand, a
$2.5 million additional payment to Piggot but also an
additional $1.7 million for delays for which the depart-

~ment is alleged to be responsible? Will the minister {able
the contracts involved and the amendments to the

" contracts? :

Hon. Donald C. Jamieson (Minister of Transport): Mr.
Speaker, to the extent that it is within the government's
power to do so and these are not private matiers of the
contractor, I will be glad to. table or make available to
members all details relating to this particular project.

. J. ;) *.
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[Translation) . )
CRIMINAL CODE

ABOLITION OF CAPITAL PUNISHMENT—REVIEW BY
PARLIAMENT DURING PRESENT SESSION

Mr. Léonel Beaudoin (Richmond): Mr. Speaker, I have
another question for the right hon. Prime Minister.

In view of the fact that on December 29, 1967 the House
of Commons deemed advisable to ameénd section 202A(2)
of the Criminal Code, dealing with capital punishment in
Canada, with a few exceptions, made the amendment to
remain in force for a five-year period ending on Decem-
ber 29, 1972, can the right hon. Prime. Minister tell the
House whether he intends to have the House deal with the
matter this year, during the present session?

Right Hon. P. E. Trudeau (Prime Minister): Mr. Speaker,

session. Normally, @ new session should begin in the fall.
Normally also, the present government will be in power
and we shall then be able to deal with the problem.

we do not intend to broach this matter during the present *

N
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CORFIDENT IAL

DY HAND

L 20

OTTAWA, Ontario
KlA OP8
Maxch 15, 1972

Dear Mr, Leach:

I refer to Mr, CBté&'s letter to you of Pebruary
29, 1972 enclosing 100 copies in English and French of the
Memorandum to Cabinet dated Pebruary 25, 1972 re Capital
Punishment,

We have discovered an error in the fitures shown
on page 5 of the English text and page 6 of the Prench text.
These figures have besen corrected and the pages retyped. I
am enclosing 100 copies in English and French for distribution,
as appropriata.

This additional work load igs very much regretted,
I agsure yocu. :

Yours truly,

Original Signé pyy

R.#. La30sse

R.M.J. LaBrosse,
Departmental Secretary.
Bncl.

Mr. D.J. leach,

Superviscr of Cabinet Documents,
Privy Council Office,

Room 321, Bast Block,

Ottava, Ontario.
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S L -0 &

OTTAWA, Ontario
K1A OP8
March 7, 1972

In response to your recent telaphone call
in connection with the forthcoming visit of the Prime
Minister and the Hon. Jean~Luc Pépin to the Province
of Quebec, enclosed is short statement, in French and
English, regarding the matter of Capital Punishnent.

RMIL/:ml

Encl.

Mr. K.L. Kyle,

Privy Council Office
Room 106

48 Sparks Street
OTTAWA, Ontario

BY  NawD

Yours truly,

R.M.J. LaBrosse,
Departmental Secretary.
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CORFIDENTIAL

® b o
P“\V ottt

\ Ottava, Ontario,
X1l OPS

Fobruary 29, 1972

Dear Mr. Leach:

Enclogod horewith ploagse find 100 copies in English
and 100 copies in French of the Merorandum to Cabinet dated
February 25, 1972 re¢ Capital Punishmont.

Also enclosed in the accormpanying four cardboard
boxes arc 35 golley proof copies in Pronch (boxcso 1 and 2)
and 35 copies in English (bonce 3 and 4) of the otudy on
Capital Punishment by Mr. Bernard Grenicer, vhich is centioned
in the Memorandum. These are the only coples presently avail-
able; however, should additional copies bo required, these
can be provided to you within a doy or two.

I would appraciate it if the Memorandum could he put
on the Cabinct Agenda as soon as possible.

Yours sincercly,

E. A. COTE

20 A. Cﬁﬁ&'

Daoputy Solicitor Gencral
RMJILaBROSSE/ROP
Enclo.

Mr. D. J. Leach,

Supaervigor of Cabinet Docurants,
Privy Counecil 0ffice,

Room 321, 2ant Block,

Ottaza, Ontarie
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BY HAND
SoLLICITEUR GENERAL
( ADJOINT

) DEPUTY SOLICITOR
‘ GENERAL

g&-T e
CANADA

Ottawa, Ontario,
K1A OP8

February 29, 1972

Dear Mr. Leach: 4{///)
Enclosed herewith pleasem;i d 100 copies in English
and 100 copies!Th\French of the Memorandum to Cabinet dated

February 25, 1972 fé\sisital/ign{%hment.
Also enclosed Wy the accompanying four cardboard

boxes are 35 galley proof pies in French (boxes 1 and 2)
and 35 copies in English” (bo 3 and 4) of the study on Capital
Punishment by Mr. Bermard Greni®y, which is mentioned at the
bottom of page 6 of/{he Memorandu These are the only copies
presently availablé; however, shoul dditional copies be
required, these-can be provided to youNgithin a day or two.
-~

I-would appreciate it if the Memo

on the Cabinet Agenda as soon as possible.

ndum could be put

Yours sincerely,

E. A. Cotée,
Deputy Solicitor General

Encls.

Mr. D. J. Leach,

Supervisor of Cabinet Documents,
Privy Council Office,

Room 321, East Block,

Ottawa, Ontario,

K1a 0OA3
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LE PRESENT DOCUMENT APPARTIENT AU GOUVERNEMENT DU CANADA

CONFIDENTIEL

le 25 février 1972

MEMOIRE A L'INTENTION DU CABINET

Objet: La peine de mort

LE PROBLEME

: En vertu du chapitre 15 des Statuts du Canada,
1967-1968, le Parlement a modifié le Code criminel en vue de
limiter la peine de mort pour meurtre qualifié aux cas oll
l'accusé, par son propre fait, a causé ou aidé & causer la
mort d'un agent de police ou d'un gardien de prison, agissant
dans l'exercice de ses fonctions, ou a conseillé & une autre
personne de commettre un acte quelcongue qui cause ou aide &

causer la mort, ou a incité cette autre personne a8 commettre
un tel acte.

Cette loi a été sanctionnée le 21 dccembre 1967
et est entrée en vigueur le 29 décembre 1967.

La loi prévoyait avoir effet pendant une période

de cinq 4dnnées 3 compter du jour fixé& par proclamation pour son

~entrée en vigueur, et il y était dit qu'elle expirerait apr&s

ces cing années, excepté si, avant la fin de ladite période,

le Parlement, en vertu d'une résolution conjointe des deux

Chambros, ordonnait qu'’elle resterait en vigueur. Elle prévoyait

aussi qu'a son eXplratlon, la loi qui précédait immédiatement <

son entrée en vigueur s'appliquerait de nouveau.

En vertu d'une décision du Cabinet rendue le
4 février 1971, il a &té convenu que le Solliciteur général
rédigerait, avec l'aide du ministre de la Justice, un mémoire
sur la peine de mort, en vue de recommander au Cabinet la ligne
de conduite & suivre au sujet de cette loi et de déterminer quel
serait le moment le plus opportun pour établir cette ligne de
conduite.

_ Dans une lettre adressée au soussigné a la date
du 7 mai 1971, le premier ministre a souligné 1l'importance de
fixer, bien avant le mois de décembre 1972, la- pollthue que le
gouvernement entend suivre sur cette question.

OBJLT

Le présent mémoire a pour objet d'obtenir
1'adhésion du Cabinet en ce qui a trait & la préparation de la
loi qui sera présentée au Parlement, - & un moment opportun, au
cours de l'année 1972, - en vue de 1l'abolition de la peine de
mort pour toute infraction, c'est~&-dire le meurtre, la piraterie
et la trahison, ou en vue de toute autre facon de traiter la
guestion de la peine de mort qui pourrait &étre approuvée par
le Cabinet.

ELEMENTS

Le Parlement doit adopter une nouvelle loi avant’
le 29 décembre 1972, sinon la loi antérieure au 29 deccmbre 1967
' sera remise en vigueur, c'est-3-dire que le meurtre était "qualifié
lorsqu'il était "prémédité et voulu” par le meurtrier, lorsque le
meurtrier agissait "par son propre fait" ou lorsgue- le meurtrier,
"par son propre fait", causait la mort d'un agent de police ou
d'un gardien de prison.

11
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' ‘ : Nonobstant la loi de 1967, la piraterie continue
A dtre punissable de mort lorsque l'accusé commet toute infraction
qui, d'aprs le droit des gens, constitue un acte de piraterie,
si, en commettant l'infraction, l'accusé tue ou tente de tuer une
~autre personne ou accomplit un acte quelcongue susceptible de
nettre en danger la vie d'une autre personne., La peine de mort
est obligatoire lors d'une condamnation pour pirateric.

Nonobstant la loi de 1967, la trahison est aussi
punissable de mort lorsqu'elle comporte llacte

a) de tuer ou de tenter de tuer Sa Majesté, de faire la
- guerre contre le Canada ou d‘'aider un ennemi en guerre
contre le Canada (toutes infractions pour lesquelles la
peine de mort constitue le seul chltiment), ou

b) de recourir 3 la force ou & la violence en vue de
renverser le gouvernement, d'espionner, ou de conspirer
pour accomplir toute chose précitée (toutes infractions
pour lesquelles le chitiment est la peine de mort ou
l'emprisonnement 3 perpétuité).

.En 1966, la Chambre des communes a consacré cing
jours de séance & debattre une résolution présentée par MM. Byrne,
Nugent, Scott et Stanbury, en vue d'abolir la peine de mort dans
les cas prévus par le Code criminel et de la remplacer par une
peine d'emprisonnement d vie dans les cas oll la peine de mort
~était alors obligatoire. La motion a &té rejetée par 143 voix
contre 112, repartles de la fagon suivante:

Pour : Contre
73 Libéraux 51 _ :
17 Progr.-Cons. 79 A -
21 NPD -
L - Créditistes - .9
1 Crédit soc. 4
112 143

En novembre 1967, la Chambre des communes a
consacré neuf jours au Bill C-168 en vue de modifier le Code
criminel en définissant le meurtre qualifié, dans l'article
202a, comme il suit:

"2) Le meurtre est dit qualifié&, & l'égard de toute
' personne, lorsque cette personne par son propre
fait a causé& ou aidé & causer la mort

a) d'un officier de police, d'un agent de police,
d'un constable, d'un shérif, d'un shérif adjoint,
d'un officier de shérif ou d'une autre personne
employée & la préservation et au maintien de la
paix publique, agissant dans l'exercice de ses
fonctions, ou :

b) d'un directeur, d'un sous-directeur, d'un
instructeur, d'un gardien, d'un geSlier, d'un
garde ou d'un autre fonctionnaire ou employé
permanent d'une prison, agissant dans l'exercice
de ses fonctions,

ou a conseillé 3 une autre personne de commettre un acte

quelconque qui cause ou aide & causer la mort, ou a
incité cette autre personne & commettre un tel acte."

.o-c...3
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Le bill avait été présenté par le Solliciteur
général (M. Pennell) qui a déclaré que "chaque député, y compris
les membres du Cabinet, serait libre d'exprimer son opinion
personnelle sur le bien-fondé du 3ill. Le Solliciteur général
a souligné la similitude de ce projet de loi et du bill des
députés qui avait &t& dBposé lors de la session précédente; mais
il a déclaré qu'il existait néanmoins une importante différence
de principe entre les deux bills. M. Pennell a dit que son bill
constituait un compromis, que les arguments gu'il se proposait
d'évoquer en faveur du principe du bill pourraient tout aussi
bien &tre évoqués en faveur de l'abolition pure et simple de la
pclne de mort, mais gque le bill constituait la mesure qul augurait
le mieux, & ce moment-13.

' Lors de la motion en vue de la deuxiéme lecture
(adoptée par 114 voix contre 87), tous les membres du Cabinet
gqui étaient présents (trois d'entre eux étaient absents), excepté
un seul, ont voté en faveur du Bill. Lors de la motion en vue
de la troisiéme lecture (adoptée par 105 voix contre 70), tous
les membres du Cabinet qui &taient présents (trois d'entre eux
étaient de nouveau absents), excepté un seul, ont voté en faveur
du Bill. A cette occasion, le résultat de la mise aux voix a
été le suivant: ’

Pour ‘ Contre

72 Lib&raux ' 15
16 Progr.-Cons. 47
17 NPD -
o= Crédit soc. 2
- Créditistes ‘ 6
105 _ : 70

Le Bill C-168, tel qu'il a été présenté et en fin

de compte adopté, se trouve ci-joint, & l'annexe "A".

LIGNES DE CONDUITE ENTRE LESQUELLES LE GOUVERNEMENT PQURRAIT CHOISIR

Voici, semble-t-il, les diverses propositions que
le gouvernement pourrait choisir et présenter au Parlement:

a) abolir la peine de mort pour toutes les infractions,
c'est~-3~dire, le meurtre, la piraterie et la trahison;
d la suite d'une telle abolition, aucune personne ne

-

pourrait étre condamnée a@ la pendaison, au Canada;

b) abolir la peine de mort pour toutes les infractions,
excepté la trahison;

c) prolonger l'application de la modification pendant un
laps de temps qui permettrait d'é€tablir une comparaison
entre les trois périodes d'environ six ans chacune au
cours desquelles la loi relative au meurtre a é&té
différente:

i) 1la période de 1955 & 1961, pendant laquelle
tout meurtre était qualifié, et la peine de
mort &tait le seul chftiment,

ii) la période de 1961 a 1967, pendant laquelle
le meurtre était qualifié ou non qualifié, et
la peine pour un meurtre non qualifié é&tait
l'emprisonnement & vie, et

iii) 1la période de 1967 & 1973, pendant lagquelle le
meurtre qualifié aura €t& limité aux cas qui
comportent la mort d'un agent de police ocu d'un
gardien de prison;
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une telle prolongation serait de troils ans, solt
jusqu'au 29 décembre 1975, afin d'accorder une année
enti8re pour comparer et évaluer l'effet de la loi
pendant chacune des trois périodes distinctes et une
année supplémentaire afin que le gouvernement ct le
Parlement puissent ré-cxaminerx l'cnsomblv de la
question;

d) laisser expirer la loi de 1967; dans ce cas, la loi
© redeviendrait, le 29 décembre 1972, ce qu'elle était

le 28 décembre 1967, c'est-a-dire que le meurtre
serait de nouveau qualifié et punissable de mort
lorsqu'il est prémédité et voulu, lorsque le meurtrier
agit par son propre fait ou lorsque le meurtrier, par
son propre fait, cause la mort d'un agent de police
.ou d'un gardien de prison;

e) présenter un nouveau bill, en tentant d'établir de
nouvelles catégories de muertres qualifié€s et non
qualifiés; ou

f) présenter un nouveau bill qui remettrait en vigueur
la loi antérieure a 1961, alors que tout meurtre &tait’
qualifié et que la peine de mort constituait le chatiment
obligatoire qui &tait autorisé.

Ouelle que soit la ligne de conduite qui sera .
adoptée (autre que celle de laisser expirer la loi de 1967), le
soussigné est d'avis qu'elle devra faire 1l'objet d'un vote libre
d la Chambre, car

a) un précédent a été établi par le votc libre QUi a eu
lieu lors des lois que le gouvernement a présentées en
1961 et en 1967; et

b) au cours de la derniére décennie, le Parlement a considéré
la guestion comme prétant d de tré€s grandes controverses
et comme trés subjective car elle s'adresse & la conscience
de chacun.

QULL EST LE MOMENT LE PLUS OPPORTUN?

La question fondamentale est la suivante: combien
de temps avant le 29 décembre 1972 le prochain débat parlementaire
sur la peine de mort devrait-il avoir lieu? Autre question impor-
tante: - le probléme de la peine de mort devrait-il étre soulcvé
et une décision devrait-elle @tre rendue avant ou aprCs les
prochaines &lections fé&dérales?

Si le débat a lieu longtemps avant le 29 dé&cembre
1972, le gouvernement aurait & faire face a l'allégation qu'il
ne respecte pas la déclaration que fit le premier ministre
(M. Pearson), en novembre 1967, au cours du débat sur le Bill
C~-168, & savoir:

"Le Bill, Monsicur L'Orateur, réglera la question
pour une période de cing ans, si la motion est
adoptée. A la fin de cette période, la nouvelle
décision 4 rendre pourra &tre &tudiée 3 la lumi@re
des résultats gui auront été obtenus pendant la
période susmentionnée."

Toutefois, les données de Statistique Canada
relatives au meurtre pour 1971 ne seront pas disponibles avant
le mois de juillet 1972. Les données relatives. aux infractions
criminelles et autres pour 1969 ne seront pas dlsponlbles avant
juillet 1972, et les données pour 1970 ne seront.pas. disponibles.
avant le mois d'avril 1973. :

ouooionﬁs
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-5 - Modifiée le 23 mars 1972

La question du moment le plus opportun pour un
débat au Parlement dépend toutefois de la décision que prendra
le Cabinet quant 3 la ligne de conduite qu'il désire suivre en
cette affaire.

Si le Cabinet décide que le gouvernement adopte
comme ligne de conduite d'abolir complé&tement la peine de mort,
c'est le sort du gouvernement lui-méme qui sera en jeu 3 la
suite de cette décision. Le moins que l'on puisse dire c'est
gu'une question qui met tellement en cause la conscience
individuelle et les convictions personnelles, si elle est
traitée en fonction des partis, serait de nature & semer la
division au sein du parti au pouvoir.

Si le gouvernement décide que la gquestion doit
faire 1'objet d'un vote libre, & moins d'un accord conclu entre
les partis, une défaite & cet &gard constituerait néanmoins
une défaite pour le gouvernement, et il en résulterait des
difficultés d'ordre constitutionnel. A 1‘@poque du dernier
vote libre (1967), le probl&me qui se posait était celui non
pas de l'abolition comple&te mais de l'abolition partielle
seulement. Il se peut que bon nombre de députés ne soient pas
disposés, en 1972, & aller jusqu'3 préconiser l'abolition pure
et simple.

Parmi les six lignes de conduite qui s'offrent au
gouvernement, le public verrait probablement dans les lignes
a) et b) un désir, de la part du gouvernement, d'abolir la peine
de mort ou, du moins, de faire un pas de plus en vue de son
abolition. Quant & d), e) et f), on les interpréterait vraisem-
blablement comme un désir du gouvernement de rétablir une peine
de mort qui serait d'une portée plus générale qu'elle ne 1l'a
été depuis 1967. Seule la ligne de conduite c¢), c'est-3-dire
la prolongation de la loi de 1967 pendant un temps suffisamment
long pour pouvoir é&tablir une véritable comparaison entre trois
périodes égales, mais durant lesquelles les lois &taient diffé-
rentes, permettrait au gouvernement d'affirmer qu'il n'existe
pas encore assez de preuves pour démontrer si oui ou non la
peine de mort doit nécessairement figurer dans le droit pénal
canadien ou s'il serait & souhaiter qu'elle en fasse partie.

Si c'est la ligne de conduite c) qui est adoptée,
on peut prévoir de fortes pressions & la Chambre en vue d'apporter
une nodification au Code criminel qui enl&verait au Cabinet le
pouvoir de commuer la sentence de mort. Si ce pouvoir était
rayé du Code criminel, le gouvernement aurait toujours le droit
de commuer les sentences de mort en vertu de la prerogatlve
royale de clémence, mais il est facile de comprendre qu'il
hésiterait & l'exercer 3 la suite de l'abrogation du pouvoir
statutaire de commutation par le Parlement.

Voici les chiffres relatifs 3 la peine de mort,
au Canada, depuis 1961:

Personnes dont le sort a &té
réglé d'une autre facon

Sentences réduites Sentences

d la suite d'un réduites par

Sentences nouveau proceés une Cour

Année de mort Exécutions Commutations d'appel
1961 17 1 10 5 1
1962 13 2 8 3 -
1963 12 - 8 4 -
1964 5 - 4 1 -
1965 17 - 12 3 2
1966 11 - 10 1 -
1967 10 - 8 1 1
Total 85 3 60 18 4
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-6 - : Modifiée le 23 mars 1972
' Personnes dont le sort a été
réglé d'une autre facgon
Sentences réduites Sentences
d la suite d'un réduites par
Sentences nouveau procés une Cour
Année de mort Lx&cutions Commutations d'appel
1968 1 - 1 - -
1969 0 - - - -
1970 3 - 3 - -
1971 0 - - - -
Total 4 1 4 - -

Pendant le débat qui eut lieu en 1967, quatre membres,
de tous les partis, ont posé un certain nombre de questions
au gouvernement sur le sens & donner 3 l'expression "emprisonnement
d vie", étant donné que la Commission nationale des libérations
conditionnelles a comme pratique d'accorder la lib&ration condition-
nelle 3§ des détenus dont la peine de mort a ét& commuée. Le
gouvernement a répondu que; d&s 1964, un r&glement de la Loi sur
la libération conditionnelle prévoyait qu'un détenu purgeant une
peine de mort commuée en peine d'emprisonnement § vie devait
purger au moins dix ans de sa peine avant de pouvoir bénéficier
d'une libé&ration conditionnelle. D'apr&s une disposition de la
loi de 1967, une libération conditionnelle de ce genre exige
l'assentiment du Gouverneur en conseil.

Quant & la question du moment le plus opportun, le
soussigné estime qu'il n'y a aucune raison valable de discuter,
de quelgue facon que ce soit, de la peine de mort, au cours d'une
€lection générale. Un gouvernement qui doit s'occuper de bien
d'autres questions - notamment de sécurité& économique et sociale,
entendue dans son sens le plus large - ne devrait pas lier son
sort aux mesures qui devraient @tre prises, en vertu du droit
pénal, & l1l'égard des meurtriers, destraitres et des pirates.

/
RELATIONS FEDERALLS-PROVINCIALES

Il semblerait qu'il n'y ait aucune obligation de la
part du gouvernement de discuter avec les gouvernements
provinciaux des avantages de la législation projetée. Aucun
entretien officiel avec les provinces n'a eu lieu, par é&change
de correspondance ou autrement, avant la présentation des lois
de 1961 et de 1967. ‘

CONSULTATION INTERMINISTéRIELLE

Le soussigné a consulté son collégue, le ministre de
la Justice, qui a approuvé le présent mémoire.

RELATIONS EXTERIEURES

La question de la peine de mort est de nature i
provoquer de fortes réactions et il semble que la plupart des
adultes aient leurs idées la-dessus, au Canada. Le soussigné
est d'avis qu'il n'y a pas lieu pour le gouvernement d'entre-
prendre un programme de relations extérieures qui insisterait
sur l'un ou l'autre des aspects de la question qui seront
discutés par le Parlement. On peut s'attendre 3 des représen-
tations de la part des corps de police et d'autres organisations
dans l'ensemble du pays, comme ce fut le cas avant la promulga-
tion des lois pertinentes de 1961 et de 1967.

0000-007

000987



Document disclosed under the Access fo Information Act
Document divulgué en vertu de la Loi sur I'acces a l'information

L'Institut canadien de l'opinion publique
(Gallup Poll of Canada) donne les résultats suivants, & la
suite des sondages qu'il a faits depuis quelques années, sur
la question de l'abolition de la peine de mort:’

En faveur de l'abolition Contre 1l'abolition Sans opinion

1943 18% 73% 9%
1953 22% ' ’ 71% : 7%
1958 33% 52¢ - - 15%
1960 41% 51% 8%
1965 35% ' 56% ‘ . 9%
1966 37% 53% _ 10%
1972 (fév.) 30% 63% 7%

En 1971, le soussigné a fait effectuer deux
études sur la peine dé mort au Canada:

a) une &tude de M® Bernard Grenier, qui met 3 jour le
Livre blanc du ministére de la Justice, datant de
1965 et intitulé "La peine capitale - Documentation

~ sur son objet et sa valeur'; et

b) une étude du professeur E.A. Fattah, du Département
de criminologie de 1l'Université de Montréal, intitulée:
"L'effet préventif de la peine de mort". »

Le premier de ces documents, dont un exemplaire est joint a la
présente, se limite uniquement aux faits et l'auteur n'exprime
aucune opinion ou conclusion sur la question. La seconde étude
contient de tr&s nombreuses recherches et en vient & la conclu-
sion que "l'augmentation d'homicides criminels, au cours des
derni@res années, ne peut étre attribuée & la suspension de 1la
peine de mort." '

Le soussigné est d'avis que ces deux doduments
devraient €tre distribués aux députés et mis en vente dans
le public. '

CONSULTATION AVEC LE PARTI

Le parti devrait &tre consulté Ioquue le Cabinet
aura pris une décision, & titre provisoire, sur les questions
précitées.

LA FEDERATION LIBERALL

™
rf
™

Aucune déclaration de principe n'a

faite
sur le sujet, par cette Fédération.

CONCLUSIONS

Le soussigné conclut que le Cabinet devrait
a) demander au ministére de la Justice de préparer
le projet de loi jugé nécessaire, avec l'assentiment
du Cabinet; ‘ L

b) indiquer 3 quel moment, s'il y a lieu, le projet
de loi devrait &tre présenté; et

¢) indiquer si la question doit faire l?objet-d'un
vote libre de la part des membres du gouvernement.

ceeees..8
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Respectueusement soumis,

Je suis d'accord

Ministre de 1la Jdg;ice
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Document divulgué en vertu de la Loj sur I'acces a l'information

fta /< ia

//;olliciteur général
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VST U ‘} DU C».\‘/ QA

Lot m fh{mlu, le Code.criminel

ce. 22, 35, 33;

.‘,.Qsitc‘"'..cc' (Ja Majestd, sur Vavis et du conser tcmcnt du Sénat et de
23, 25, 69, y 5

art. €4 W la Chambre des communes du Canada, déerdte:

100-61, ¢.45. X, ‘ Le para rrraplm 2y dc‘l’art-icle 2028 du. Code
art.

craminel est abrogé et remplacé par ce qui suit:

Difirition «(2) Le mcurt*o est dit qualifi¢, & Pégard de toute 5
ﬁlia?%?%%“” personne, lorsque cette porsonne par son propre faib a

causd ou aidé & - causer la mo“t
0) d'un officier. de. 1*0 hee, d’un agent de police,
d'un constable, d'un shé 'f,' d’un shérif adjoint,
-d’un o’ﬁcm' lo shd ’i" ou d’une autre p\,rxo*rnr*
employée & la préscrvation ot au mamtmn de s
paix publique, agizsant da 1n3 Vexercice oo ses
fonctions, ou
b) dun directeur, d'un sous-directeur, d'un ns-
tructeur, d’un gardien, d’un  gedlier, d'un 15
garde ou d’un ‘auire fonctioan ire ou employé
- permanent d’une prison, agissant dans c:<croic
) de ses fonctions,
ou a conseillé & une autre personne de commettre un
acte c,uelconque qui cause ou aide & causer la mort, ou 20
a incité cette autre personne & comractive un tel acter

[
Rod

1960-G1, c. 44, 2. Le paragraphe (3) de Varticle 656 de ladite lot
art. 13 est abrogé et remplacé par ce gui suit:

Le gouver- T «(3) N ono sstant toute autre 101 ou autorité, une
:“gr:ﬂ?i‘(.o't . personne, & YVézard de qui une sentence de mort a S 2D

approuver

commude cn o“mmo’n ?nt fl l)ﬂrp’*tmto ou cn un
] persoune § qm une

“L oz P
t - p‘
LU e Lo

conune peine mind .n,.n,_nn doit pas étre renmu

000991
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NoTE EXPLICATIVE

Ce Bill a pour objet de lmiter imposition de la peine
de mort anphcmﬂo au meurtre, aux cas de meurtre d’officier
de po‘ic ct d s personnes employées au mainticn de la
paix puul:qx o agIss
aux cas de meurtre des murhens de pu\on ct autres fonction-
naires ou emplo 3c’s pc ents de prison, agissant d'ans
Vexercice de leurs foncﬁons a t itre dessal pendant unc pé-
riode de cmq ans.

Is
a4
1
ae

4 'éf-z'clee' 17 du bzll L’alucle 9”‘2‘\ e ht présentement ainsi

€20340 (1) Lo mcurire est qualifié ou non quelifié,
.
(2) Le meurtic est dit qualife, a Pégnrd de tovie persoune,
¢) loregu'il ¢zt projeté o commis de projos Elibere per celle versenne,
b) lorsqu't! toiihe eous le coup de 1 m,.m’c 202 ¢l que cctle personne,
(i) par congiropre fail, a causd ou cidé @ causer la blessure corporelle ¢l gue la
mard e @ résullé,
(ii) DA $91 Propi cfait, ¢ edininisiré ou aidé & edminislrer un stupdfiant ou un
soperifique o que la mord en @ yésulls,

m) par son propre fail, a arrétd ov 6IdE d ciréter la respiration el guz la mor
en a résulté, '

(iv) ¢ elle-midme wtilisé ou evait sur so personne Uerine qud e prosogud la
ma:t ou .

.

) £d uncoutre pcrcomzc de fuu ctoit cele mentionné eu 301
) [ (m) ou d'wliliscr torte arme vientionnée au sous-z
Cou !’ y o incitée, on

C) lor

o uuh pc;sm-xc, jv”L son propiciadt, aen u:x_ ouatdé i cau
(i) , d'un nge
m d’ unof

3y N
3 l'c.\'fsrcicc de ses s 0w

ccteur, d'un sou:Jm(m(a., d un i

, Jd'un gardien,
cunployd

autre per
-laomort, o

cotien

utre gulun neurbre qualifid oxl s twurtre noa gunlific.y

'«_ mt dans Vexercice de levrs fonction 13, et
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' 2
liberté de son vivant ou peadant la durde de gon empri-
L : sonncinent, selon le eas, sans V “ppmbuum & Mumac'
kN du gouverncur cn conseil.» - .
tl?f;'?:;l'gf“ 2. (L) Louqua des pmccduxc: relatives & une
A infraction qui, en veriu- des dispositions du Code eriminel 5
B existant Immédiatement avant lcmuo en vigueur de la
£ présente loi, était punissable de mort ont été cammf- neées
-ant l’entrée en vigueur de la présento loi, les régles sui-
vantes s’appliquent, savolr: v
«) Pinfraction doit tre traitée y, 1nstruite, jugde 10
et décidée, et toute pﬂm 4 Pégard de cette in-
fraction doit ttre iinposée, comme sila présente.
A ‘ ) o lol n’avait pas ét¢ en \wucur ot
SR ‘ - b) lorsqu’un nouveau procds d'une personne pour
. * Pinfraction a été ordonné ct que le nouvecau 15
3 _ procés a commencé aprés Uentrée en vigucur de
~la préseate loi, le nouveau procés doit Gtre Com-
mencé par I présentation d’'un nouvel act
it . d’accusation devant le tribunal ol Vaccusé don.
i - &tre jugé et, par la suite, Vinfraction doit étre 20
G : traitée, instruite, juo"e et décidée, et toute
T _peine Ll ¢gard de Pinfraction doit éire infligée,
: comme si ]mfm,hun avait-été coramise aprés
. ' Pentrée en vigucur de la présente lol. 3
S Idom (2) Lorsque “des procédures relatives & une 25
AR infraction qui, si elle avait ét¢ commise avant entrée en
< - vigueur de la ple:nntb loi, aurait été punissable de mort ont
: &6 commencées aprts Pentrée en vigueur de la présente loi,
Vinfraction doit étre traitée, s*luwe JU‘ Ge ot décidée, ot
A toute peine & égard de Vinfr: 1ct10n doit &tre infligée, comme 30
S ‘ si Vinfraction avait ét6 commise aprés Ventrée en vigueur de
' la présente loi, indépendamment de Ia date laqu«’l e ell“
g 6t6 véritablement comru\ﬂ
i Quand les (3) Aux fins du présent article, les procé du e3
Ll R s Telaltives'd une infraction sont Imutcea avoir 6t6 commencées 35

sont réputles S
comuencées  Jors de la présentation d'un acte d'accusation en couformité
des dispositions de la Partie XVII du Code crimine

Durée et 4. (1) Sous réserve du paragraphe (2), la presentc

Ganplication 101 doit demeurer en vigueur pend'mt une période de cing

de Ja loi ans & compter du jour fixé par proclamation conformément 40 -
. : a Varticle 5 et doit dés lors cesser de s’appliquer sauf si,
o ' avant la fin de cette peuode, le Parleinent, au moyen d’une
f" - 1ésolution conjointe des c eux Chambures, ordonne son main-
tien en vigucur. :

®
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doeux date:
précéde le jour of
e}amvanep" 4 laa
meurer ¢n viguour

10
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fixée par proclam u‘uon.
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Sy 20 G

Fébrua:cy 24, 1972

Commutation of Death Sentences

: You spoke to me this afternoon sbout the Minister's hope
that a2 press release could go out inm very short order after Cabinet
| had decided that sn Order in Council should issue commuting a death
sentence. T thought it might be helpful 1if I set out what the practice
has been in cases of this kind, as being explanatory of why an |
immediate press release has not been made in cases to date.

After the decision of Cabinet is takem, the submission,
signed by the Minister, goes to the Privy Coumcll Office where 2
suitsble Order in Council is drafted for the persomal approval of the
Governor Gemeral. Transmission to the Governor Gemeral is over the
signature of the Prime Minister (or the ascting Prime Minister as
appropriste). Until the Covernor Cemersl has actuzlly signed as
approving the Order submitted to him, the commutation is not effective.
Accordingly, we have no real legal basis for making any anmmouncement
until the Covernor General has affixed his signature. This may well
take two to three hours, or even longer in some civcumstances, efter
Cabinet has decided uwpon the matter.

It has also been the invarisble custom to inform the
Sheriff of the jeil in which the convicted person is held, by telegram,
of the decision of the Covernor in Council., We also require that the
telegram be repeated back verbatim so that there can be no mistake in
the mind of the Sheriff. By custom, this 1s done before any publie
amouncement {8 made. At the same time that the Sheriff is informed,
telegrams are despstched to the trial judge, the Deputy Attorney
Ceneral, the crown prosecutor, defemce counsel and the director of the
institution in which the person is to be confined.

, j DG ;
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it is possible to short eircuit the process of informing
ple by telegram and, as a matter of practice, I have informed the
sheriff by telephone and also the Defence Counsel.

‘?%Tho purpose of this memorandum, as you will appreciate,
is to explain why a press release 18 not feasible {mmediately Cabinet
interest in this

has come to its decision. In view of the Minister's
matter, I am furnishing this memorandum to you in duplicate so that

you may, if you wish, transmit a copy to the Solieitor Ceneral.

" J.H. Hollies,
JHH /mab _ | . pepartmental Counsel
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OTTAWA, Ontario
Kla OpPg
February 17, 1972

bear Dr. Sanuers:

I am very grateful indeed for your providing
80 promptly the results of the opinion polls on the
issue of Capital Punishment over past years. They were
received here Tuesday and immediately transliterated
into a government document,

Your invoice was put through for payment as soon
as it arrived. Thank you indeed for your help. I was
perscnally interested in your statement on the reports
the Gallup Poll issues on party standings and trends. It
is very clear and frank statement that destroys some
negative myths that have grown up around your organization
and its accuracy in reporting.

Yours sincerely,

IR fpberd”

5.L. Roberxts,
SLROBERTS/ml Deputy Director,
Information Services.

br. B,H., Sanders,
Research Director,
Callup Poll of Canaca,
364 BLessborough Drive,
Toronto 17, COntario
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Ottawa K1A 0P8, Yebruary 8, 1972

Pear Don:

Last week we spoke shout the draft wesorandun
to Csbinet on capitel punisiment which the Solicitor Gemeral
gent to the Honourable Mr. Turmer on December &, 1971.

In the light of the Cabinet changes, I suggested
that the Solicitor Ceneral raise the uatter of the Memorandum to
Cabinet with the sew Minister of Justice, the Hompurable Otte
Lang. In comsidering the matter, the Solicitor Cemeral rveviewed
the draft dated December 1, sent to My. Twrner on December 8, 1971,
and he concluded thet in some aress (such as the suggestion that
a bill be intrvoduced by February, 1972) the Memorandum was out of
date.

Accovdingly, the Solicitor General hes caused the
Memorandus to be revised in that and other particulare. Especially,
some statistical data has been added and a préeis of the Grenier
roport has been attached, Basically, the revised draft has some
substantive changes but comes to specific recommendaticns in which
the Solicitor Gemeral hopes that your Hinister will feel that he
can comcur, 1 should emphasize that it is the Minister's feeling
that this Memorandum should 2ot be one designed to present avrguments
for the abolition of capital punisiment (this will be done im
Cabinet), but vather is one designed to sssist Csbinet in determining
how the problem should be dealt with in 1972,

Becsuse the Solicitor Cenersl will be out of towm
this week, he ssked me Co sent to you the enclosed two coples of
the draft dated February 7, so that you - and possibly your
Mindeter » might find time to vead cthe Meworandws and, if you were
agveed, it might then be signed by both Ministers early sext week
for eaxly Cabinet comsiderastion.

Yours siacerely,

E.A. COTE/ul /fmab E.A, OBté,
Deputy Solicitor Gemeral

Mr. D.S5. HMarxwell, Q.C.,

Deputy Minister of Justice,

Justice Buillding, |
Ottaws, Ontevio |

000998




Document disclosed under the Access fo Information Act

Document ACTY@NNREQUEST LoFSGHECDE SERMICE!on
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WILL CALL AGAIN ! !
DOIT RAPPELER | |

[l
O
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]
]
U
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COMMENTS D DRAFT REPLY
COMMENTAIRES PROJET DE REPONSE
MAKE D NOTE AND FILE
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NOTE & RETURN D NOTE & FORWARD
NOTER ET RETOURNER NOTER ET FAIRE SUIVRE

CALL RECEIVED BY TIME
MESSAGE REQU PAR HEURE 000999
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“
UM SM 4%/ s /‘/0//\'7
Dg Statistics ~ Statistique SOL GEN Q/y

Canada  Canada - 7250-3 ~
' n
Fes 10 0355 o
D
FILE ]
February 7, 1972. DOSSIER

...........
..........
..........

Mr., Bernard C. Hofley,

Assistant Deputy Solicitor General,
Department of the Solicitor General,
Sir Wilfrid Laurier Building,

340 Laurier Avenue West,

Ottawa, Ontario.

Dear Mr., Hofley:

The attached editorial from the Globe and Mail of January 24th,
and the story of a Gallup Poll as reported in the Citizen on
February 2nd, reminds me of the discussion we had at the last
Interdepartmental Meeting concerning the possibility of further
utilization  of the Statistics Canada data base for purpose of -
clarifying issues related to murder and capital punishment.

The attached editorial is probably a very mild example indeed of
the type of debate that will occur when the present leglslatlon is
debated in the House of Commons.

As 1 expressed during our meeting, I feel that the very extensive
and relevant information contained in our files should be carefully
and thoroughly analyzed for the light that it can throw on this

whole question. 1 hope that your department and ours can further
collaborate to this end, and I would welcome further discussion
between our respective :staffs. As you know, we are prepared to
make our information available for research and analysis purposes and
feel that we can make appropriate arrangements to protect the con-
fidentiality of our information.

Attachments

o £33 .
/y/—zoé )
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) . . . . Lo . . g ‘an@
S Statistics most foul =
% ‘Bring back the rope. It's & cry heard Of the 14 domestic killings five in- " "
- .imore often these days, most recently in ! volved the' death of babies, -three of ;-
.'the Provincial Judges Quarterly. Inevi- . whom were: killed by their mothers. "
. tably, those calling for a return to capi- Seven of the people listed in the statis- . o
.+ tal punishment cite recent crime statis- . . lies are in a mental hospital. E
. .ijties 'as .evidence of the need for a .. Only five murder trials have been -
“iiStronger deterrent for rourderers. The. " held, Tn two there were murder convic- . -
-1, Quarterly was no exception. . - tions and life $entences. However, in the -
+o o “In 1969, there were 342 murders in other three the accused were -convicted -
".:iCanada,” it said in an editorial. “In - ©-on manslaughter and sentences of 6, 12 - .
i+ 1970, the number rose to 430. Look for and 15 years were imposed. et
-3 further increases just so long as we have .~ yape are five cases in which the po- : .
- ;i umo capital punishment for murder In"" " Jice have not arrested a suspect and laid | L
C pCanada - L , charges. S : o .
{ ~. .+ The editor of the Quarterly is Provin- = g6 he tally is not very encouraging’
' nclal Judge S. Tupper Bigelow and on his " for those who want to build a case for/ = . . .
R '::editorial board are Chief Provincial' . hanging on Toronlo’s statistics. Man- P T
A :.Judge Arthur Klein, Senior Provindal . siaighfer is not murder, Neither is in- = = o
o ;i Judge William Woodliffe and Provincial . sanity, Deranged mothers who kill their ;. - '
. 1 Judges Robert Groom and Michael Clo- " ", babies won't be deterred by a hanging . -
.-~ rney—all competent members of the .. threat and neither will two men brawl- s
- ‘magistrates bench, . ing outside of a beer parlor. Nor will an*: -
! . Yet not one of them seems'to have: - enraged husband who, because of a’i: . "
‘questioned the statistics upon which they . quarrel, kills his wife. S
laid their case. To show how completely - - . British investigations disclosed a simi- I
‘misleading the statistics can be it's only .. 1,7 patlern and in 1969 Britain abolished | - 1
o[ | necessary. to look at the figure of 420 . . ypq death penalty for good after experi- " '
£, v murders for 1970, Included in that num- . nenting with abolition for four “years. .
-, s ber were 40 people who dicd in a fire at - .. During the trial abolition there was not -
. ;an old people's home in Quebec. One  "ythe slightest evidence that the -absence ™
5 ..irman set the fire but the statisties indi.. of the hangman had an affect- on the
‘ .cate a completely unrelated rise in law- murder rate. o
' lessness. They give a totally false pic- - Moreover, a study of murder in Brit- S
iture. ' ’ ' - ain from 1957 to 1968, which was pub- ;o
~ ¢ It's'the same sort of false picture that - ligheq by, the llome Office, concluded -
. “+has been painted for Metropolitan To<, ‘'that, “‘the increase in the numbers con-- S
" ironto. Police Chief Harold Adamson's . .. victed of murder was mainly among , = i
\.iNew Year's message this year was to’ " those whose motives were rage, quarrel, .. !
i" - rreport that a record for _homicides had- : - jealousy or revenge: this type of murder: P :
., ‘been set, T . © " Is often akin to ‘manslaughter. ., .. An. "~ % :.
.- {5, Inno time at all police and commenta- i analysis of previous convictions does not L .y
¢lors were exclaiming about the increase - support the suggestion that there is now i i , |
- Vin the murder rate. The rope was bran-"" "3 hisher proportion of professional erim-- - ) o
.+ idished anew and there were few {o point - % jnaig among murderers.” . - - . !
S vout that the general increase'in ¢rime - o+ If Judge Bigelow and others like him - - i
. lwas less in 1971 than in 1970 and there' ©  want to-campaign for the rope on the ba-: 1. :
"..' twere fewer violent crimes, with the ex- . “sis of 10 murders in Toronto, let them go .1
v beeption of homicide, - . "~ ahead. AR AR
v 4 Again, no one seemed interested In:" 7 If they want to campaign on national *. |
. i analyzing the murder statistics. If they - . Statistics let them at least be fair, Let
e vhad, they would have found there were " them acknowledge that the figures pub--: ! .~
"+ ysurprisingly few killings where an argu- ' lished by Statistics Canada are collected | * : -
i) iment could be made that hanging would .. {from municipal police forces across Can- s
© " ibe a deterrent, ' : -7/ . ada which present murder statisties in ° '
i1 According to Metro police there were': "+ the same way as do the Metropolitan To-", .
+ -1 38 murders. But of these .14 were domes- - " ronto police. ' ST
. itie cases, 5 involved love triangles, 9 Without analysis, national murder sta- | .
.7/ concerned quarrels. between‘strangers tistics are every bit as misleading as -
v "~ iand only 10 were connected with ‘the Metro's, I S
. commission of a crime which, inall 10 - ., Without acknowledging this, argu-
oL . cases, was robhery, : ments to restore the rope hecause of a .- -
R Really, then, only 10 were murders of rising murder rate are every bil as mer- ., ’
<7 .- jthe type.that might be deterred by the  etricious ‘as that of Mr. Bigelow and his
+ ./ 7t.prospect of hanging. . Co ' editorigl board.’ o :
. o . ' . . [ - ’
o b : I_._\‘
- . : v
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Most Canadlans Wam remstatement says Gaﬂup p@ﬂ » ﬂ |

B
. ada is very much more convinced that the death penalty i

By the Canadxan Institute of Public Opxmon

4 . World copyright reserved

Almost two in three Canadian aduits want the death

penalty for murder reinstated, when the present five-year
trial suspension ends later this year.

The majority of these men and women think capital
punishment should he returned because they believe that

the rate of murder has increased since the suspension, and
"1t is the main deterrent. Others believe it is simple justice
.~ and quote the Biblical law. A number believe that life

 sentences mean early parole, and release of dangerous .

" eriminals to kill again.

Only half the number of Canadlans (30 per cent) do
‘not want -capital punishment reéinstated, mainly because

they are against taking human life, and feel that a hfe

' sentence is punishment enough. :

The majority of Canadians have been against the re-
‘ peal of capital punishment for years, with the level averag-
. ing about 53 per cent in this mood since 1958. Back in

1953, more than seven in ten adults felt the death penalty

-« for murder should be retained in the Criminal Code.

© With the whole question up for review by the mmlster;

, 6f justice some time in 1972, interviéwers asked:

“As you may know, some years ago Canada
_:suspended the death penalty, except for the killing
. of prison guards or policemen on duty, on a 5- .
year trial basis, which comes to an end shortly.
In your opinion should the death penalty be
brought back or not?”

.. Here’s how the nation, as a w_hole, reacts. compared to

- the main ethnic segments. It will be seen that French-Can--

. back
Canada - o 63% . 30% %
English Canada - 58 783 9
French Canada’ 74 - -
Other ethnic races 61 ‘sz 700

“Code. O

. Number of murders has increased; need death penalty | .

“Cam't say why «..... e eeeeaes EET T 3
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should be returned than other races.

Yes, hought No, not . i
brought back Undecxdod'

These are the main reasons Canadlans feel the death !
penalty should, or should not, be’ retumed to the Crmmal -

Should be brought back (63 per cent) bccause

as a deterrent to erime ....civeiiiiiiiiiiie 64%;
Simple justice; those who take hfe sihould pay with |

- theirs ...l O 14 f!}
Life sentences too -often end with parole, and free - i
prisoners to kill again ......... Ceeerieieeesaans 70

- We should not pay cost of keepmg murderers alive in - J*
crowded jails cvivenieiiiiiieiiiiiinnn, PR e 4
Other 1easons sceeeeeess eresrirerseimenoaans vees 4k
Can’t SAY WHY teeeireniaiiiaviienn eeeses evaeae 8 i
+-Should not be brought back (30 per ccnt) becausc ?;i
‘Should never take life; against the principle; two - g
. wrongs don't make.a right ....... e eierieeaes 469,
.'Life sentence is punishment enough .............. 24 [
- Situation OK as it is; death penalty is not a deterrent /. |
to crime ...ivevs.. eteeenen. ettt ranean 13 i
Other reasons ..... L L SN .. 3l

-, '

-
!
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February 7, 1972.

Mr. Bernard C. Hofley,

Assistant Deputy Solicitor General,
Department of the Solicitor General,
Sir Wilfrid Laurier Building,

340 Laurier Avenue West,

Ottawa, Ontario.

Dear Mr. Hofley:

The attached editorial from the Globe and Mail of January 24th,
and the story of a Gallup Poll as reported in the Citizen on
February 2nd, reminds me of the discussion we had at the last
Interdepartmental Meeting concerning the possibility.of further
utilization of the Statistics Canada data base for purpose of
clarifying issues related to murder and capital punishment.

The attached editorial is probably a very mild example indeed of
the type of debate that will occur when the present leglslatlon is
debated in the House of Commons.

As 1 expressed during our meeting, I feel that the very extensive

‘and relevant information contained in our files should be carefully

and thoroughly analyzed for the light that it can throw on this
whole question. 1 hope that your department and ours can further

. collaborate to this end, and I would welcome further discussion

between our respective staffs. As you know, we are prepared to
make our information available for research and analysis purposes and
feel that we can make appropriate arrangements to protect the con-:

fidentiality of our information.

r3 S
Yours sincerely,” —

p/’/o
A851stant Chief Statistician of Canada

. Attachments : v S T

Fal /673 Szyé;é

/jz‘fwd//’"w oﬁcﬁf 3 »

-«jé%zz::;i?#g;<:1_ L¢ 
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b & ‘Bring back the rope. It's 2 cry heard Of the 14 domestic killings five in- .
b .imore often these days, most recently in volved the' death of babies, three of R
.- :'the Provincial Judges Quarterly. Inevi- whom were killed by their mothers, * . _
i . tably, tfncse calling for a retura to capi- Seven of the people Jisted in the statis-: . -
g  tal punishment cite recent crime statis- . tics-are in a mental hospital. K
S . E;tl‘cs ras .evidence of the need for a Only five murder trials have been
;iSuonger deterrent for murderers. The; + held. In two there were murder convie- . -
¥ R :IQuarter]y was no exception. ! tions and life sentences. However, in the E
r v In <1969, there were 342 murders in other three the-accused were -convicted : 3 -
3 “c.iCanada,” it said in an editorial, “In » on manslaughtér and sentences of 6, 12 - -
S ~4:1970, the number rose to 430. Look for and 15 years were imposed. : .
i ' : further increases just so long as we have . There are five cases in which the po-
! L R0 capital punishment for murder in"" * Jice have not arrested a suspect and laid | .
;.Canada.” .| e ) charges. o . - N
i “. 7 The editor of the Quarterly is Provin- .. So the tally is not very encouraging’ = . .
* »netal Judge S. Tupper Bigelow and on As, " for those who want {0 build a case for o
R , veditorial  board are Chief Provg;zg;al ‘' hanging on ‘Toronto’s statisties, Man-, .- ’ o
R :dudge Arthur Klein, Senior Provincial . ~slaughter is not murder, Neither is in- :
i : ridudze William Woodliffe and Provincial  sanity, Deranged mothers who kili their . -
1 .y Judges Robert Groom and Michael Cio- " . babies won't be deterred by a hanging .
1 : ‘ney—all competeat members of, the ooy threat and neither will two meh brawl .- - - _
' : ‘magistrates bench, ..l ing cutside of a beer parlor. Nor will an™ - - .
(‘,- N Yet not .One of them Seemsl"to haVe' :‘ enragcd .husband v':ho‘ bccause of- a s
Por ‘quastioned the statistics upon which they . quarrel, kills his wife. S
Pt laid their case, To show how completely - * British investigations disclosed a simi- ©' ¢ ¢ b
i .- misleading the statistics can be it's only . 1,7 pattern and in 1969 Britain aholished i
A i necessary to look at the figure of 42 * the death penally for good after experi-
ol ' y'murders for 1970, Included in that num- - Nienting with abolition for four - years.
P -y ».) ber were 40 people who died in a fire at . During the trial abolition there was not -
i ~!"f1an old people’s home in Quebec. One  “yihe slightest evidence that the abserce ™
i i .1oman set the fire but the statistics indi-- " of the "hangman had an affect. on the ’
cate a completely unrelated rise in law- = - murder rate, o
lessness. They give a totally false pie- "." Moreover, a study of murder in Brit- L
S fiture.. - ‘ ‘ ' - ain from 1957 to 1968, which was pub- ..
©+ It's'the same sort of false picture that .. lished by the Home Office, concluded - . ‘
+has been painted for’ Metropolitan To, ™ *-that, *4ije incroase in the numbers con--. . . |
00 yronto. Police Chief Harold Adamson's  wvicted of murder was mainly among ;
. -niNew Year's message this year was to . those whose motives were rage, quarrel. . :
. ., report that a record for homicides had- ... jealousy or revenge: this type of murder | :
T ., “been set, - T . © 7. .1s olten akin to-manslaugnter. ... An i -
5 < i: Inno time at all police and commenta- . analysis of previous convictions docs not .
H ‘I ftors were exclaifing about the increase " . suppott the suggestion that thore is now |
! . ' © tin the murder rate. The Tope was bran-'" "3 hisher proportion of professional crim-
§ g ", :. idished anew and there were few {0 point - jnals among murderers.” S .
=12 bout that the general increase’in ¢rime : ;. If Judge Bigelow and others like him
S ;WZS less in 1971 than in 1970 and there( ‘ _.want to campaign for the rope on the ba.n; C
© 7. Tiwere fewer violent crimes, with the ex- " "sis of 10 murders in Toronto, let them go °.: "= ¢
¢ w5 lception of homicide, -+ - - © " "ahead. S S
oves 4 Again, ne efe seemed interested in- - If they want to campaign on national * -
" . i analyzing the murder statistics. If they . " statistics let them at least be Zair. Let
n ‘had, they would have found there were -~ “hem acknowledge that the figures pub- - )
" psurprisingly few killings where an argus .o Jished by Statistics Canada are collected
.; iment could be made that hanging would - from municipal police forces across Can- .
© 1 be a deterrent, e oo ada which present murder statistics in ¢ L
“i. i According to Metro police thare were’: - the same way as do the Metropolitan To- ., :
L -+ 38 ‘murders. But of these .14 were domes- - " ronto police. - Coe e
.tic  cases, .5 involved love triangles, 9 - . Without analysis, national murder sta- - .
y concerned . quarrels between " sirangers  tistics are every -bi{ :as ‘misjeacing as : »
vand only 10 were connected with ‘the Metro's. i PR .
2ycommission of a2 crime which, in all 10 .. = Without acknowledging this, argu-
i L cases, was robhery, o . Co " ments o restore the rope hecause of a ‘
. Reully, then, only 10 were murders of Tising murder rate are every bil as mer-. '
- ythe type that might be deterred by the  etricious,as that of Mr. Bigelow and his
'-';';.prospect_ of hangmg.\‘ e . "edxtorxgl board, - :
; : : T
‘. ' | © 001005
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By the Canachan Institute of Puhlic Opmon

;4_ : World copyrxoh' resrrvnd
‘Almost two in three Canadian adults want the deaun‘

' pénalty for murder reinstated, when the presont five-year '

-~ trial suspension ends later this year.

The majority of these men and women think cap1tal

punishiment should bhe returned because they believe that
the rate of murder has increased since the suspension, and

‘it is the main deterrent. Others believe it is simple justice

) —and quote the Biblical law. A number believe that life |
* sentences mean early parole, and. re‘ease of dangerous
" criminals to kill again.

“Only half the nember of Canadxans (.)0 per cent) do

‘not want capual uumshment reinstated, mainly because

“ they are against takmcr human life, a'ld feel that a 11ff>
" sentence is pumshmem enough.

The majority of Canadians have been against the re-

: peal of cap1ta1 pumshment for years, with the level averag-

ing about 53 per cent in this mood since 1938. Back in
- 1953, more than seven in ten adults felt the death penalty
. for murder should be retained in the Criminal Code.

~ With the whole question up for review by the mlmsuar.,

S of Justlce some time in 1972, interviewers asked:

“As you may know, some years ago Canada

. :suspended the death penalty, except for the killing

" .of prison guards or policemen on duty, on a 3-

- year trial basis, which comes to an end shortly.

. In your opinien should lee death penalty be
brought back ar mot"”

G @JM |
' E’Eesfc Cauadi ns Waﬂt remszawme‘q says Gani a r @;1

g ada is very much ‘more convinced
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that the .death pez}a‘lﬁyt
should be returned than other races. B : O

No,mot .

-~ Yes, hbrought
: : back  brought back -Undecided
Canada S 63% . . 30% 7%
English Canada -~ = 58 33 9
French Canada Y - X -3
Other ethnic races . 6L . 32 7

These are the main reasons Canadlans feel the cxe(,n.‘l-"
‘penalty should, or snould not, be returned to the Crimn al, _

“Code.

Should be brought hack (63 per cent) bf‘causc
Number of murders has increased; need dﬂa*h penalty L
as a deterrent to crime :
Simple justice; those who Lake life s‘lou‘d pav with
1203 L
Life sentences too often end with parole, and free

prisoners to kill again ...ociiiiiiisriiiieeaas 7
We should not pay cost of kcnpmg murderers alive in

crowded Jails vevveriiiinerennnn
Other 1eaS0NS v.ovueegeanncnnnn.

ssreseresess vt

4
eees 4
s -

csressccen

S CaN't SaY WHY veevivreiiiiiiiiiiiienasiiasiianen
- Should not be brought back (30 per cent) because:
: 'Should never take life; against the principle; two
wrongs don't make.a right.
. Life sentence is pumshment ENOUZR weevuvrreanes
" Situation OK as it is; death pena‘ty is not a detprrem

sec e 0o

T

2

B

- to crlme.................. ............... eeean i3 .-

" Here's how the nation, as a whm reacts compared to '

‘ the mam ethnic secrments It wﬂl be seen tha; Fre*mh Can-

Other reasons .....v.ce0veeuan..
Can’t say why 14
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‘ THIS DOCUMENT 1S THE PROPERTY OF THE GOVERNMENT OF CANADA

CONFIDENTIAL

. February 7, 1972

 MEMORANDUM TO THE CABINET

Re: Capital Punishment

PROBLEM

By Chapter 15 of the Statutes of Canada, 1967-68,
Parliament amended the Criminal Code to limit the death penalty
for capital murder to cases where the accused, by his own act,
caused or assisted in causing the death of a police or prison
officer, acting in the course of his duties, or counselled or
procured another person to do any act causing or assisting in
causing the death. o

v ~This legislation received Royal Assent on December
21, 1967, and was proclaimed in force as of December 29, 1967.

The Act provided that it should continue in force
for a period of five years from the day fixed by proclamation for
its coming into force, and stated that it should then expire unless
before the end of that period Parliament, by joint resolution of
both Houses, directed that it should continue in force. It provided
that upon the expiration of the Act the law existing immediately
prior to the coming into force of the Act should again operate.

By Cabinet decision of February &4, 1971, it was
agreed that the Solicitor Gemeral, with the assistance of the .
Minister of Justice, should prepare a memorandum on the death
penalty recommending to Cabinet what ought to be done about the
law itself and what the timing ought to be.

By letter to the undersigneﬂ dated Mey 7, 1971, the
Prime Minister pointed out the importance of settling the
Govermment's policy in this matter well before December, 1972.

OBJECTIVES

This memorandum seeks the approval of Cabinet for
the preparation of legislation to be introduced in Parliament -
at an appropriate time during 1972 - for the abolition of capital
punistment for all offences, i.e. murder, piracy and treason, or
such alternative method of dealing with the problem of capital
punishment as Csbinet may approve.

FACTORS .

- parlizment must enact new legislatlon before.
h December 29, 1972, if the law is not, on that day, to revert to -
 what it was immediately prior to- Becember 29, 1967, i.e. when
murder was "capital” if it was 'planned and deliberate' on the part "
 of the murderer, was done by the murderer's '"own act' or was the-
: -deagh of a police oT. prlson offlcer caused by the eruerer 8 own
- act . .

0000.0002
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Notwithstanding the 1967 legislatlon, piracy
centinues to be punishable by death where the accused does any
act that, by the law of natiomns, is piracy, if the accused, in
the process, murders or attempts to murder another person or
does any act that is likely to endanger the life of another person
The death sentence is mandatory upon conviction for piracy

- Aoain, notwithstanding the 1967 legislation, treason
is punishable by death where it involves v

" (a) killing or attemptlng to kill Her Majesty, levying |
war against Canada or assisting an enemy at war with
Canada (for all of which death is the only punishment), or

(b) wusing fbrcé or violence to overthrow the govermment,
' spying, or conspiring to do any of the foregoing (for
which the punishment is death or life imprisonment).

- In 1966, the House of Commons devoted five sitting

.days to a discussion of a resolution standing in the names of

Messrs. Byrne, Nugent, Scott and Stanbury for the abolition of
the death penalty in respect of all offences under the Criminal
Code and substituting a mandatory sentence of life imprisonment
in those cases where the death penalty was then mandatory. The
motion was defeated 143 to 112, The pattern of voting was:

For : - Against
*73 - Liberals ' 51
17 Pr-Cons. ' 79
21 NDP - 4 -
- Creditistes 9
1 : Soc. Credit 4
112 : S 143

In November, 1967, the House of Commons devoted
nine days to Bill No. C-168 to amend the Criminal Code by defining
capital murder, in section 202A, as follows:

| "(2) Murder is capital murder, in respect of any person,
where such person by his own act caused or assisted
in causing the death of

(a) a police officer, police constable, constable,
sheriff, deputy sheriff, sheriff's officer or
other person employed for the preservation and
maintenance of the public peace, acting in the
course of his duties, or

(b) a warden, deputy warden, instructor, keeper, gaoler,
guard or other officer or permanent employee of a
_ prison,ﬂacting in the course of'his duties,

_';or counselled or procured another person to do any act
L causing or assisting in causing the death "o

001008
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: The bill was introduced by the Solicitor General ,
(Mr. Pennell) who stated that '"each member of the House, including -

the members of the ministry, will be free to exercise his or her

own individual views on the merits of the bill." The Solicitor -

General noted the 31m11a11ty of this legislation to the private

members' bill that had been. introduced in the previous session,

but stated that, nevertheless, there was a substantial difference

in principle between the two bills. Mr. Pennell said that his

bill was a compromise, that the arguments that he proposed to -

offer in support of the pr1nc1p1e of the bill could be applied

with equal force and validity in support of total gbolition of

capital punishment, but that the bill was the most promlsing

measure that could be introduced at that time.

On the motion for second reading (carried 114 to
87) all Cabinet members present (three were absent) except one
voted affirmatively. On the motion for third reading (carried
105 to 70) all Cabinet members present (again three were absent)
except one voted in favour. On this occasion the pattern of
voting was:

For , ' Against
72 Liberals » .15
16 Pr-Cons. ' - 47
- 17 NDP -
- - Soc. Credit 2
- - Creditistes 6

105 " 70

, Bill C-168, as introduced and ultlmately passed,
is ‘attached as Appendlx "A" '

COURSES OPEN TO THE GOVERNMENT

‘The prOposals for Parlisment that the government
might .choose from would appear to be as follows:

(a) abolish capitel punishment for all offences, i.e.
' murder, piracy and treason; thereafter no person
could be sentenced to be hanged in Canada;

(b) abolish capital punishment for all offences except
treason;

" (¢) extend the life of the 1967 amendment by a period of
time that would enable a comparison of three periods of
approximately six years each, during each of which- the
law of murder was different:

(1) the period 1955 to 1961, when all murder was
capital, and the only penalty was death,

il-(ii) ‘the uerlod 1961 to 1967, when murder was either
S capital or’ non-capital and the penalty for. non~
capital murder was llfe:hnprlsonment, and

' (iii) the period 1967 to 1973, during which capltal

. murder will have been limited to cases involving
- the death of a police or prison offlcer,

- 001009
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such an extension should be for three years, to
December 29, 1975, to allow one full year for
comparison end evaluatlon of the effect of the
law during each of the three distinctive periods

- and a further year for consideration of the entire
issue by the govermment and Parliament;

(d) . let the 1967 1egislation expire, in wnlch case the
'  law would revert, on December 29, 1972, to what it .
was on December 28 1967, namely, that murder would
- again be capital murder and punishable by death if
it was planned and deliberate, was done by the
murderer's own act or was the death of a police or
prison officer caused by the murderer's own act;

(e) submit a new bill attempting to develop further
categories of capital and non-capital murder; or

(£f) submit a new bill restoring the law to what it was
prior to 1961, i.e. when all murder was capital,
and death was the mandatory authorized punishment.

Whichever course is‘followed (other than letting
the 1967 legislation expire) the undersigned is of the opinion .
that it should be subject to a free vote in the House because

(a) a precedent has been established by the free vote
that was followed in respect of the govermment
legislation introduced in 1961 and 1967; and

(b) over the past decade the subject has been regarded
in Parliament as being extremely controversial and
also as being a very subjective issue that affects

- the conscience of every man and woman.

TIMING

A fundamental question is: How close to December
29, 1972, should the next parliamentary debate on capital punish-
ment be held? Another one is: Should the issue be brought on
for decision before or after the next federal election? |

If the debate is held far in advance of December
29, 1972 the govermment would have to face an allegation that
it was not living up to the statement made by the Prime Minister
(Mr. Pearson) in November, 1967, when, in the debate on Bill C-168

| he said:

"The bill,'Mr. Speaker, will disgose of this question
for five years if it is carried. At the end of that
‘time the decision can be reviewed in the light of the
results that ‘have occurred during that period."

 Nevertheless, Statistics Canada reports on murder
statistics for 1971 will not be available until July, 1972.

‘Statistics of criminal and other offences for 1969 will not be 2 -
. - available until July, 1972, and for 1970 w111 not be avallable o
vt-untll Aprll 1973 L o
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The question of timing, however, is dependent
‘upon the Cabinet dec151on as to what course it wishes to follow
in this matter.

‘ v If Cabinet decides that, as a matter of gcvernment
pollcy, capital punishment should be abolished entirely the

effect will be to stake the life of the govermment on that decision.
If a matter involving such a degree of individual conscience and _
emotion were dealt with along party lines the result, at the very - =
least, would be to produce division among government members.

If the decision is that such an issue, from the
govermment's point of view, should be left to a free vote, unless
there were interparty agreement, a defeat on the issue would
nevertheless be a defeat of the goverrment, with difficult
constitutional issues resulting therefrom. At the time of the.
last free vote (1967) the issue was not complete abolition, but
only partial abolition. Many members of Parliament may not be
prepared, as of 1972, to go all the way to abolition.

Of the six courses open to the govermment, (a) and
(b) would likely be interpreted by the public as a government
desire to abolish or move further toward abolition of capital
punishment. Courses (d), (e), and (f) would likely be interpreted
as a govermment desire to restore capital punishment so that it
will operate more widely than it has since 1967. Only course (c),
i.e. to extend the 1967 legislation for a sufficient time to
enable a true comparison of equal periods under different laws,
would enable the government to say that there is, as yet, in-
sufficient evidence to show whether capital punishment is or is
not a necessary or desirable feature of Canadian criminal law.

If course (¢) is adopted it is to be expected that
‘there will be substantial pressure in the House for an amendment
to the Criminal Code that would remove the Cabinet's power to
commute death sentences. If that power were removed from the
Criminal Code, the power to commute death sentences would still
remain with the. government by virtue of the Royal Prerogative of
Mercy, but the govermment would be understandably reluctant to
exercise it in the light of the repeal by Parliament of the
statutory power to commute.

' The history of the death penalty in Canada since
1961 has been this:

Death = - ~ ' : ' Otherwise Disposed of

Year = Sentences = Executed Commuted -(Courts of Appeal, etc.)
1961 17 1 10 6
- 1962 13 2 7 4
1963 12 - 7 5
1964 5 - 3 -2
- 1965 18 - 7 ' 11
-~ 1966 11 : - 10 - . |
o . 1967 o8 e L 6 . -2
S L — - 0
o Totel”ﬁv='8&-v -3 : “50 o3

- 001011
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Death o | - Otherwise Disposed of
Year Sentences Executed Commuted. (Courts of Appezl, etc.)
1968 1 - 1 -
1969 0 - - -
1970 3 - 3 -
1971 1 - - -
Total 5 - 4 -

(One case pending before Cabinat)

During the 1967 debate the government was asked &
number of questions, raised by four members, from all parties, on
the meaning of "life imprisorment in view of the practice of the
National Parole Board in releasing on parole persons whose death
sentences had been commuted. The govermment's reply was that,
since 1964, there had been a regulation under the Parole Act
requiring a person serving a death sentence commuted to life
imprisonment to serve at least ten years before being granted

- parole. A provision in the 1967 legislation requires that such

a parole be approved by the Governor in Council.

, . On the question of tlming the undersignred conalders
that it is undesirable that the issue of capital punishment should
in any way be an issue at a general election. A govermment that
has' many other issues to deal with - issues that affect the
citizen's economic and social security, in the broadest sense -
should not stand or fall on the basis of the steps that should be
taken, under the crlminal law, to deal with murderers, traitors
and pirates.

FEDERAL-PROVINCIAL RELATIONS CONSIDERATIONS

There would seem to be no obllgation on the

. govermment to discuss the merits of this proposed legislation with

the provincial govermments., There were no formal discussions, by

. way of correspondence or otherwise, with the provinces prior to

introduction of the 1961 and 1967 legislation.

INTERDEPARTMENTAL ‘CONSULTATION

_ The undersigned has consulted with his colleague,
the Minister of Justice, who agrees with this memorandum.

PUBLIC RELATIONS CONSIDERATIONS

‘The subject of capital punishment is one that arouses
strong emotions and is one, seemlﬂgly, upon which most adult
Canadians have opinions. In the opinion of the undersigned it would

- seem not to be appropriate for the govermment to- undertake a public

relations program emphasizing aany particular aspect of the issue
that is to be dealt with by Parliament. Representations can be
expected from police forces and other organizations across the
country, -as was the case prior to enactment of the relevent

'Ieglslation in 1961 and 1967.

'-’00_00'007
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Over the years the Canadian Institute of Public
Opinion (Gallup Poll of Canada) has produced the following

- results on the quastion of abolltion of the death penalty

Should abolish Should not abolish No opinion

1943 187 73% 9%
1953 229, | 1% 1%
1958 337 . 52% 15%
1960 . £1% - 51% 8%
1965 , 35% - 56% | 9%
1966 37% | 53% | 10%
1972 (Feb.) 30% 637 7%

During 1971 the undersigned commissioned two pro;ects
in relatlon to capital punishment in Canada:

(a) a study by Mr. Bernard Grenier, Barrister, which
brings up to date the 1965 Department of Justice
Paper entitled ''Capital Punishment - Material
Relating to Its Purpose and Value'; and

(b) a study by Professor E.A. Fattah of the Department
. of Criminology, University of Montreal, entitled
"The Deterrent Effect of Capital Punishment'.

The first of these documents, a copy of which is attached, is
completely factual and expresses no opinlons or conclusions by

the author upon the issue. The second is a voluminous research
study that reaches the conclusion that '"the increase in criminal
homicide during recent years cannot be attrlbuted to the suspension
of capital punishment"

In the opinlon of the undersigned both documents
should be distributed to Members of Parliament and be available,
by way of purchase, to members of the public. N

CAUCUS CONSULTATION

‘There should be caucus consultation after Cabinet
has reached a tentative decision on the issues involved.

LIBERAL FEDERATION

Nb policy statement on ‘the subJect

RECOMMENDATIONS

The undersigned recommends that Cabinet should

(a) instruct the Department of Justice to
' prepare legislation to abolish capital
punishment for all offences or, failing
- this, direct what other legislation should
be prepared; _

001013
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(b) direct that the legislation should be _
introduced in Parliament as soon as possible
in 1972 or, failing this, at what other time
legislation is to be introduced, if at all; and

‘ i
(¢) direct that the‘'issue be the subject of a free

- vote by members of the government.

~

Respectfully submitted,

Solicitor General

I concur

Minister of Justice
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THIS DOCUMENT IS THE PROPERTY OF THE GOVERNMENT OF CANADA

_ CONFIDENTIAL

February 7, 1672

. MEMORANDUM TO THE CABINET

Re: Capital Punishment

PROBLEM

By Chapter 15 of the Statutes of Canada, 1967 68,
Parliament zmended the Criminal Code to limit the death penalty -
for capital murder to cases where the accused, by his own act,
caused or assisted in causing the death of a pollce or prison
officer, acting in the course of his duties, or counselled or
procured another person to do any act causing or ass1st1ng in
causing the death. v

. This legislation received Royal Assent on December
21, 1967, and was proclaimed in force as of December 29, 1967,

The Act provided that it should continue in force
for a period of five years from the day fixed by proclamation for
its coming into force, and stated that it should then expire unless
before the end of that period Parliament, by joint resolution of
both Houses, directed that it should continue in force. It provided
that upon the expiration of the Act the law existing immediately

prior to the coming into force of the Act should again operate.

By Cabinet decision of February &4, 1971, it was
agreed that the Solicitor General, with the assistance of the .
Minister of Justice, should prépare a memorandum on the death
penalty recommending to Cabinet what ought to be done about the
law itself and what the timing ought to be.

By letter to the‘undersigned dated Méy 7, 1971, the
Prime Minister pointed out the importance of settling the
Govermment's policy in this matter well before December, 1972.

OBJECTIVES

This memorandum seeks the approval of Cabinet for

' the preparation of legislation to be introduced in Parlisment -

at an appropriate time during 1972 - for the abolition of capital
punishment for all offences, i.é. murder, piracy and treason, or
such alternative method of dealing with the problem of ‘capital’
punishment as Cabinet may approve. :

'FACTORS

Parliament must enact new: 1egislation before

_gDecember 29, 1972, if the law is not, on that day, to revert to

- what' it was immediately prior to December 29, 1967, i.e. when _
~murder was "capital" if it was ''planned and de11berate" on the part
- of the murderer, was done by the murderer's "own act" or was the

death of a police or prlson officer caused by the murderer s "own |
act" o : _ .

- 001015

vt e —— -




v T ';?“““'2" ~ T Decument disclosed Under the Access 1 Trtormation Act ~
’ Document divulgué en vertu de la Loi sur I'acces a l'information

Notw1thstand1n° the 1967 leglslatlon, piracy
‘ continues to be punishable by death where the accused does any
act that, by the law of nations, is piracy, if the accused, in
the process, murders or attempts to murder another person or
does any act that is likely to endanger the life of another person.
‘The death sentence is mandatory upon conviction’for piracy.

Again, notwithstanding the 1967 legislation, treason
is punlshable by -death where 1t involves ;

" (a) killing or attempting to kill Her Majesty, levying
war against Canada or assisting an enemy at war with
Canada (for all of which death is the only punishment), or

(b) wusing fbréé or violence to overthrow the govermment,
spying, or conspiring to do any of the foregoing (for
which the punishment is death or life imprisomment).

In 1966 the House of Commons devoted five 31tt1ng
.days to a discussion of a resolution standing in the names of
Messrs. Byrne, Nugent, Scott and Stanbury for the abolition of
~ the death penalty in respect of all offences under the Criminal
Code and substituting a mandatory sentence of life imprisonment
in those cases where the death penalty was then mandatory. The
motion was defeated 143 to 112. The pattern of voting was:

For . Against
73 Liberals 51

17 Pr-Cons. ' 79

21 NDP - -

- Creditistes : 9

1 - Soc. Credit 4

112 ’ 143

In November, 1967, the House of Commons devoted
nine days to Bill No. C-168 to amend the Criminal Code by deflning
capital murder, 1n section 202A, as follows:

| "(2) Murder is capital murder, in respect of any person,
where such person by his own act caused or assisted
in causing the death of

(a) a police officer, police constable, constable,
sheriff, deputy sheriff, sheriff's officer or
other person employed for the preservation and

“maintenance of the public peace, acting in the
course of his duties, or

_(b)' a warden, députy warden, instructor, keeper, gaoler,
. guard or other officer or permanent employee of a
prison, acting in the course of his duties, '

 or counselled or procured anothervpersoﬁ to do any act
~causing or assisting in causing the. death.”

..00.'_.‘3
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: The bill was introduced by the Solicitor General

' (Mr. Pennell) who stated that "each member of the House, including
the members of the ministry, will be free to exercise his or her
own individual views on the merits of the bill." The Solicitor
 General noted the similarity of this legislation to the private
‘members' bill that had been.introduced in the previous session,
but stated that, nevertheless, there was a substantial difference
in principle between the two bills. Mr. Pennell said that his.
bill was a compromise, that the arguments that he proposed to - ...
offer in support of the principle of the bill could be applied

- with equal force and validity in support of total abolition of
capital punishment, but that the bill was the most promising
measure that could be introduced at that time. .-

. On the motion for second reading (carried 114 to
87) all Cabinet members present (three were absent) except one
voted effirmatively. On the motion for third reading (carried
105 to 70) all Cabinet members present (again three were absent)
except one voted in favour. On this occasion the pattern of
voting was: ' '

Fox ' : Against "
72 Liberals .15
16 - Pr=Cons. - 47
17 NDP -
- Soc. Credit . 2
- - Creditistes 6

7105 ) 70

Bill C-168, as introduced and ultimately passed,
is attached as Appendix "A", ‘ '

COURSES OPEN TO THE GOVERMMENT

: The proposals for Parliament that the government
might choose from would appear to be as follows: :

(a) abolish capital punishment for all offences, i.e.
' murder, piracy and treason; thereafter no person
could be sentenced to be hanged in Canada;

‘(b) abolish capital punishment for all offences except
treason; ' :

 (¢) extend the life of the 1967 samendment by a period of
time that would enable a comparison of three periods of
approximately six years each, during each of which the
law of murder was different: |

(1) the period 1955 to 1961, when all murder was
_ capital, and the only penalty was death,

(i) the period 1961 tov1967,7when,murdér was éither
. . capital or non-capital, and the penalty for non- -
~ capital murder was life imprisomment, and :

© (iii) the period 1967 to 1973, during which capital

murder will have been limited to cases involving -
~ the death of a police or prison officer; -
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such an extension should be for three years, to
December 29, 1975, to allow one full year for
comparison and evaluatlon of the effect of the
law during each of the three distinctive periods
and a further year for consideration of the entlre
issue by the government and Parliament;

(d) 1let the 1967 legislation expire, in whlch case the
o law would revert, on December 29, 1972, to what it -
was on December 28, 1967, namely, that murder would
again be capital murder and punishable by death if - -
it was planned and deliberate, was done by the
murderer's own act or was the death of a police or
- prison officer caused by the murderer's own act;

(e) submit a new bill attempting to develop further
categories of capital and non-capital murder; ox

(f) submit a new bill restoring the law to what it was
prior to 1961, i.e. when all murder was capital,
and death was the mandatory authorized punishment.

Whichever course is followed (other than letting
the 1967 legislation expire) the undersigned is of the opinion .
that it should be subject to a free vote in the House because

(a) a precedent has been established by the free vote.
that was followad 'in respect of the goverrment
~legislation 1ntroduced in 1961 and 1967 ; and

(b) over the past decade the subJect has been reaarded
in Parliament as being extremely controversial and
also as being a very subjective issue that affects

- the conscience of every man and woman.

TIMING

‘A fundamental question is: How close to December
29, 1972, should the next parliamentary debate on capital punish-
ment be held? Another one is: Should the issue be brought on
for decision before or after the next federal elect10n9

If the debate is held far in advance of December
29, 1972, the goverrment would have to face an allegation that
it was not living up to the statement made by the Prime Minister
(Mr. Pearson) in November, 1967, when, in the: debate on Bill C-168
he said:

"The bill, Mr. Spesker, will diSpose of this question
for five years if it is carried. At the end of that
time the decision can be reviewed in the light of the
results that have occurred during that period."

. Nevertheless, Statistics Canada reports on murder
'tstatistics for 1971 will not be availsable until July, 1972.
Statistics of criminal and other offences for 1969 will not be =*

- available until July, 1972, and for 1970 w111 not be avallable
‘untll Aprll 1973 o \ A :

iS5
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: The question of timing, however, is dependent
_upon the Cabinet decision as to what course it wishes to follow
in this matter. :

If Cabinet decides that, as a matter of government
policy, capital punishment should be abolished entirely the’
effect will be to stake the life of the govermment on that decision.
'If a matter involving such a degree of individual conscience and
emotion were dealt with along party lines the result, at the very
least, would be to produce division among government members.

If the decision is that such an issue, from the
govermment's point of view, should be left to a free vote, unless
there were interparty agreement, a defeat on the issue would
nevertheless be a defeat of the govermment, with difficult ,
constitutional issues resulting therefrom. At the time of the:
last free vote (1967) the issue was not complete abolition, but
only partial abolition. Many members of Parliament may not be
prepared, as of 1972, to go all the way to abolition.

Of the six courses open to the govermment, (a) and
(b) would likely be interpreted by the public as a govermment
desire to abolish or move further toward abolition of capital
punishment. Courses (d), (e), and (f) would likely be interpreted
as. a goverrment desire to restore capital punishment so that it
will operate more widely than it has since 1967. Only course (c¢),
i.e. to extend the 1967 legislation for a sufficient time to '
enable a true comparison of equal periods under different laws,
would enazble the government to say that there is, as yet, in-
sufficient evidence to show whether capital punishment is or is
not a necessary or desirable feature of Canadian crim1na1 law.

If course (c) is adopted it is to be expected that
‘there will be substantial pressure in the House for an amendment
to the Criminal Code that would remove the Cabinet's power to
commute death sentences. If that power were removed from the
Criminal Code, the power to commute death sentences would still
remain with the government by virtue of the Royal Prerogative of -
Mercy, but the government would be understandably reluctant to
exercise it in the light of the repeal by Parliament of the
statutory power to commute-

‘ - The history of the death penalty in Canada since
1961 has been this:

Death - S Otherwise Dispesed of

-~ Year Sentences Executed Commuted (Courts pf Aapeel, ete.)
1961 7 1 10 6
- 1962 13 2 7 4

1963 12 - 7 5

1965 18 : - 7 11

1966 11 ' - 10 . 1

forat. ~ 8 3 so. s

....... .6
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Death o ' - Otherwise Disposed of
Year Sentences Executed Commuted. (Courts of Appeal, etc.)
1968 -1 - 1 -
1969 0 - - -
1970 - 3 - 3 -
1971 -1 - - -
| Total} 5 - L -

(One case pending before Cabinet)

Puring the 1967 debate the government was asked &
number of questions, raised by four members, from all parties, on
the meaning of "1life imprisomment" in view of the practice of the
National Parcle Board in releasing on parole persons whose death
sentences had been commuted. The govermment's reply was that,
since 1964, there had been a regulation under the Parole Act
requiring a person serving a death sentence commuted to life
imprisonment to serve at least ten years before being granted
parole. A provision in the 1967 legislation requires that such
a parole be approved by the Governor in Council.

_ . On the question of timing the undersigned considers
that it is undesirable that the issue of capital punishment should
in any way be an issue at a general election. A govermment that
has many other issues to deal with - issues that affect the '
citizen's economic and social security, in the broadest sense -
should not stand or fall on the basis of the steps that should be
taken, under the crlmlnal law, to deal with murderers, traitors
and pirates.

FEDERAL-PROVINCIAL RELATIONS CONSIDERATIONS

There would seem to be no obllgation on the

: government to discuss the merits of this proposed legislation with
the provincial govermnments. There were no formal discussions, by
- way of correspondence or otherwise, with the provinces prior to
introduction of the 1961 and 1967 legislation.

INTERDEPARTMENTAL CONSULTATION

The undersigned has consulted with his colleague,
the Minlster of Justice, who agrees with this memorandum.

PUBLIC RELATIONS CONSIDERATIONS

The subJect of capital punishment is one that arcuses
strong emotions and is one, seemlngly, upon which most adult
Canadians have opinions. In the opinion of the undersigned it would
seem not to be appropriate for the govermment to undertake a publlc_
relations program emphasizing any particular aspect of the issu
that is to be deait with by Parliament. Representations can be'
expected from police forces and other organizations across the
country, as was the case prior to enactment of the relevent
leglslation in 1961 and 1967. ‘

,g..;,;7,.
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Over the years the Canadian Institute of Public
. Opinion (Gallup Poll of Canada) has produced the following
~ _results on the question of abolition of the death penalty

Should abolish Shonid not abcllsh No opinion

1943 187 73% 9%
1953 - 22% 71% %
1958 | 33% . 52% 15%
1960 41% 51% | 8%
1965 35% 56% 9%
1966 37% 53% | 10%
1972 (Feb.) 30% - O 63% 7%

During 1971 the under31gned commissioned two projects
in relatlon to capital punishment in Canada:

(a) a study by Mr. Bernard Grenier, Barrister, which
- brings up to date the 1965 Department of Justice
Paper entitled "Capital Punishment - Material
Relating to Its Purpose and Value'; and

(b) a study by Professor E.A. Fattah of the Department
- of Criminology, University of Montreal, entitled
"The Deterrent Effect of Capital Punishment'.

The first of these documents, a copy of which is attached, is
completely factual and expresses no Opinions or conclusions by
the author upon the issue. The second is a voluminous research
study that reaches the conclusion that "the increase in criminal
- homicide during recent years cannot be attrlbuted to the suspension
of capital punlshment"

In the oplnlon of the undersignad both documents
should be distributed to Members of Parliament and be available,
by way of purchase, to members of the public. -

'CAUCUS»CONSULTATION

: ‘There should be caucus consultation after Cabinet
has reached a tentative declsion on the issues involved

LIBERAL FEDERATION

"No policy statement on the subject.

RECOMMENDATIONS '

The undersigned recommends that Cabinet should

(a) instruct the Department of Justice to
- prepare legislation to abolish capital
punishment for all offences or, failing
this, direct what other 1egislation should

: be prepared'

Ao"ooo'oos :
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(b) direct that the legislation should be
introduced in Parliament as soon as possible
in 1972 or, failing this, at what other time
" legislation is to be introduced, if at all; and
(¢) direct that thekgssue be the subject of a free
- vote by members of the government.

Respectfully submitted,

Solicitor General

I concur

Minister of Justice
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: ‘ 'TﬁIS DOCUMENT IS THE PROPERTY OF THE GOVERNMENT OF CANADA .

S CONFIDENTIAL

February 7, 1972.

MEMORANDUM TO THE CABINET

Re: Capital Punishment
PROBLEM |

By Chapter 15 of the Statutes of Canada, 1967~ 68
Parliament amended the Criminal Code to limit the death penalty
for capital murder to cases where the accused, by his own act,
caused or assisted in causing the death of a police or prison
officer, acting in the course of his duties, or counselled or
procured another person to do any act causing or 3931st1ng in
causing the death.

This legislation recéived Royal Assent on December.
21, 1967, and was proclaimed in force as of December 29, 1967,

The Act provided that it should continue in force
for a period of five years from the day fixed by proclamation for
its coming into force, and stated that it should then expire unless
before the end of that period Parliasment, by joint resolution of
both Houses, directed that it should continue in force. It provided
that upon the expiration of the Act the law existing immediately
prior to the coming into force of the Act should again operate.

By Cabinet decision of February 4, 1971, it was
agreed that the Solicitor General, with the assistance of the
Minister of Justice, should prepare a memorandum on the death
penalty recommending to Cabinet what ought to be done about the
law itself and what the txming ought to be.

By letter to the_undersigned dated May 7, 1971, the
Prime Minister pointed out the importance of settling the
 Govermment's policy in this matter well before December, 1972.

OBJECTIVES

. This memorandum seeks the approval of Cabinet for
the preparation of legislation to be introduced in Parliament -
at an appropriate time during 1972 - for the abolition of capital

- punishment for all offences, i.e. murder, piracy and treason, or
- such alternative method of dealing with the problem of capital
punishment as Cabinet may approve. _

© FACTORS'.

» Parliament must enact new leglslation before
December 29, 1972, if the law is not, on that day, to revert to
what it was immediately prior to December 29, 1967, i.e. when
murder was ''capital" if it was 'planned and de11berate" on the part
of the murderer, was done by the murderer's "own act' or was the
deaﬁh of a police or prlson officer caused by the murderer's "own ,
- act ' : _

Py

IIOOC..'OQZ
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Notw1thstanding the 1567 legislation, piracy
‘ continues to be punishable by death where the accused does. any
act that, by the law of nations, is piracy, if the accused, in
the process, murders or attempts to murder another person or
- does any act that is likely to endanger the life of another person.
The death sentence is mandatory upon conv1ction for piracy.

Again, notw1thstand1ng the 1967 1eg1slat10n, treason
is punlshable by death where it involves

(a) killing or attempting to k111 Her Majesty, levying
' war against Canada or assisting an enemy at war with
Canada (for all of which death is the only punishment), or

(b) wusing force or violence to overthrow the govermment,
spying, or conspiring to do any of the foregoing (for
which the punishment is death or life imprisomment).

In 1966 the House of Commons devoted five sitting
"days to a discussion of a resolution standing in the names of
Messrs. Byrne, Nugent Scott and Stanbury for the abolition of
the death penalty in respect of all offences under the Criminal
Code and substituting a mandatory sentence of life imprisomment
. in those cases where the death penalty was then mandatory. The.
- motion was defeated 143 to 112. The pattern of voting was:

For : - Against
73 Liberals 51
17 . Pr-Cons. 79
21 NDP ) -

- Creditistes 9

1 : Soc. Credit 4

112 L 143

In‘N0vember, 1967, the House of Commons devoted
nine days to Bill No. C-168 to amend the Criminal Code by defining
capital murder, in section 202A, as follows:

"(2) Murder is capital murder, in respect of any person,
where such person by his own act caused or assisted
in causing the death of

(a) a police officer, police constable, constable,
sheriff, deputy sheriff, sheriff's officer or
other person employed for the preservation and
maintenance of the public peace, acting in the
course of his duties, or

l(b)'_a warden, deputy warden, instructor, keeper, gaoler,t
o guard or other officer or permanent employee of a
,prison, acting in the course of his duties,

- or counselled or procured another person to do any act,,
cau31ng or assisting in causing the death. LA .

:bacvvoao.\cc3
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The bill was introduced by the Solicitor General
(Mr. Pennell) who stated that "each member of the House, including
the members of the ministry, will be free to exercise his or her
own individual views on the merits of the bill." The Solicitor
General noted the similarity of this legislation to the private
members' bill that had been introduced in the previous session,
but stated that, nevertheless, there was a substantial difference
in principle betweeﬁ the two bills., Mr. Pennell said that his
bill was a compromise, that the arguments that he proposed to. .
offer in support of the principle of the bill could be applied
‘with equal force and validity in support of total abolition of
capital punishment, but that the bill was the most promising
measure that could be introduced at that time.

On the motion for second reading (carried 114 to
87) all Cabinet members present (three were absent) except one
voted affirmatively. On the motion for third reading (carried
105 to 70) all Cabinet members present (again three were absent)
except one voted in favour. On this occasion the pattern of
voting was: o ' ' :

For ' ' Against
72 Liberals 15
16 - Pr=-Coms. 47
17 NDP -
' Soc. Credit 2
- Creditistes 6

7105 . j 70

Bill C-168, as introduced and ultlmately passed,
is attached as Appendlx "A"

COURSES OPEN TO THE GOVERNWENT

' ~ The proposals for Parliament that the government
might .choose from would appear to be as follows:

(2) abolish capital punishment for all offences, i.e.
murder, piracy and treason; thereafter no person
could be sentenced to be hanged in Canada;

- (b) abolish capltal punishment for all offences except
~treason, :

(c) extend the 11fe of the 1967 amendment by a period of
time that would enable a comparison of three periods of
- approximately six years each, during each of which the
law of murder was different:

(1) the period 1955 to 1961 when all murder was "’
capital, and the only penalty was death,

'»(ii) the period 1961 te 1967, when murder was either
- capital or non-capital, and the penalty for non~
capltal murder was life 1mprlsonment, and

© (111) the period 1967 to 1973, during which capltal

“murder will have been limited to cases involving .
the death of a police or prison offlcer

001025
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- such an extension should be for three years, to
December 29, 1975, to allow one full year for

- comparison and evaluation of the effect of the
law during each of the three distinctive periods
and a further year for consideration of the entire
issue by the govermment and Parliament;

(d) 1let the 1967 legislation expire, in which case the
law would revert, on December 29, 1972, to what it - -
- was on December 28, 1967, namely, that murder would
again be capital murder and punishable by death if
it was planned and deliberate, was done by the
murderer's own act or was the death of a police or
prison officer caused by the murderer's own act;

(e) submit a new bill attempting to develpp further
categories of capital and non-capital murder; or

(f) submit a new bill restoring the law to what it was
prior to 1961, i.e. when all murder was capital,
and death was the mandatory authorized punishment.

Whichever course is followed (other than letting
the 1967 legislation expire) the under81gned is of the opinion
that it should be subject to a free vote in the House because

- (a) a precedent has been established by the free vote
that was followed in respect of the government
legiélation introduced in 1961 and 1967; and

(b) over the past decade the subject has been regarded
in Parlizment as being extremely controversial and
also as being a very subjective issue that affects
the conscience of every man and woman.

TIMING

A fundamental question is: How close to December
29, 1972, should the next parllamentary debate on capital punish-
ment be held? Another one is: Should the issue be brought on
for decision before or after the next federal elect::Lon‘7

If the debate is held far in advance of December
29, 1972, the govermment would have to face an allegation that
it was not living up to the statement made by the Prime Minister
(Mr. Pearson) in November, 1967, when, in the debate on Bill C-168
he said:

"The bill, Mr. Speaker, will dispose of this question
for five years if it is carried. At the end of that
time the decision can be reviewed in the light of the
results that have occurred during that period."

Nevertheless, Statlstics Canada reports on murder
statistlcs for 1971 will not be available until July, 1972.
Statistics of criminal and other offences for 1969 will not be
‘available until July, 1972 and fbr 1970 will not be avallable
"untll April 1973 ‘ o
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The question of timing, however, is dependent

. upon the Cabinet decision as to what course it wishes to follow

in this matter.

If Cablnet’decides that, as a matter of government

policy, capital punishment“should be abolished entirely the

effect will be to stake the life of the government on that decision.
If a matter involving such a degree of individual conscience and
emotion were dealt‘with along party lines the result, at the very
least, would be to produce division among government members.

I1f the decision is that such an issue, from the
government's point of view, should be left to a free vote, unless
there were interparty agreement, a defeat on the issue would
nevertheless be a defeat of the govermment, with difficult )
constitutional issues resulting therefrom. At the time of the
last free vote (1967) the issue was not complete abolition, but
only partial abolition. Many members of Parliament may not be
prepared, as of 1972, to go all the way to abolition.

Of the six courses open to the govermment, (a) and
(b) would likely be interpreted by the public as a govermment
desire to abolish or move further toward abolition of capital
punishment. Courses (d), (e), and (f) would likely be interpreted
as a govermnment desire to restore capital punishment so that it
will operate more widely than it has since 1967. Only course (c),
i.e. to extend the 1967 legislation for a sufficient time to
enable a true comparison of equal periods under different laws,
would enable the govermment to say that there is, as yet, in-

- sufficient evidence to show whether capital punishment is or is

not a necessary or desirable feature of Canadian criminal law.

If course (c) is adopted it is to be expected that
there will be substantial pressure in the House for an amendment
to the Criminal Code that would remove the Cabinet's power to
commute death sentences. If that power were removed from the
Criminal Code, the power to commute death sentences would still
remain with the govermment by virtue of the Royal Prerogative of

‘Mercy, but the government would be understandably reluctant to

exercise it in the light of the repeal by Parliament of the
statutory power to commute.

The history of the death penalty in Canada since
1961 has been this:

Death : .~ Otherwise Disposed of

Year Sentences - Executed Commuted (Courts“of Anpeel, etc.)
1961 17 1 10 6
1962 - 13 2 7 4
1963 12 ‘ - 7 5
1964 5 - : 3 : 2
1965 = = 18 T - 7 ‘ 11
- 1966 - 11 e 10 - 1
- .1967 B 8 - . 6 T 2.
. L) o.‘o.6'_‘
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Death ' o ‘ Otherwise DlSpOQed of
. Year Sentences Executed Commuted. (Courts of Appeal, etq_}
1968 1 - 1 -
1969 0 - - -
1970 3 - 3 -
1971 1 - - -
Total 5 - A -

(One case pending before Cabinet)

During the 1967 debate the government was asked a
number of questions, raised by four members, from all parties, on
the meaning of "life imprisomment'" in view of the practice of the
National Parole Board in releasing on parole persons whose death
sentences had been commuted. The govermment's reply was that,
since 1964, there had been a regulation under the Parole Act
requiring a person serving a death sentence commuted to life
imprisonment to serve at least ten years before being granted:
parole. A provision in the 1967 legislation requires that such
a parole be approved by the Governor in Council.

On the question of tlming the undersigned considers .
that it is undesirable that the issue of capital punishment should
in any way be an issue at a general election. A government that
has many other issues to deal with -~ issues that affect the
citizen's economic and social security, in the broadest sense -
should not stand or fall on the basis of the steps that should be
taken, under the crlminal law, to deal with murderers, traitors
and pirates.

FEDERAL-PROVINCIAL RELATIONS CONSIDERATIONS

There would seem to be no obligation on ‘the
govermment to discuss the merits of this proposed legislation with
the provincial govermments. There were no formal discussions, by
way of correspondence or otherwise, with the provinces prior to
introduction of the 1961 and 1967 legislation.

‘INTERDEPARTMENTAL CONSULTATION

The undersigned has consulted with his colleague,
the Minister of Justice, who agrees with this memorandum.

PUBLIC RELATIONS CONSIDERATIONS’

The subJect of cap1ta1 punlshment is one that arouses -
strong emotions and is one, seemingly, upon which most adult
Canadians have opinions. 1In the opinion of the undersigned it would

. seem not to be appropriate for the government to undertake a public

relations program emphasizing any particular aspect of the issue
that is to be dealt with by Parliament. Representations can be
expected "from police forces and other organizations across the
country, as was the case prior to enactment of the relevent
’leglslation 1n 1961 and 1967. :
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. Over the years the Canadian Institute of Public
; Oplnlon (Gallup Poll of Canada) has produced the following
results on the question of abolition of the death penalty:

: Should abolish Should not szbolish No opinion
1943 - 187% 73% 9%

1953 22%. % 1%
1958 - 33% . 52% 15%
1960 « 41 51% | 8%
1965 35% . 56% 9%
1966 37% 53% S 10%
1972 (Feb.) 30% . 63% 7%

During 1971 the undersigned commissionad two prOJects
in relatlon to capital punishment in Canada:

(a). a study by Mr. Bernard Grenier, Barrister, which
"~ brings up to date the 1965 Department of Justice
Paper entitled '"Capital Punishment - Material
Relating to Its Purpose and Value'; and

(b) a study by Professor E.A. Fattah of the Department
' of Criminology, University of Montreal, entitled
"The Deterrent-Effect of Capital Punishment™.

The f1rst of these documents, a cvﬁ; of which is attached, is
completely factual and expresses no OpiﬁlOnS or conclusions by

the author upon the issue. The second is a voluminous research
study that reaches the conclusion that "the increase in criminal
homicide during recent years cannot be attributed to the SLSpen510n
of capital punlshment"

In the, oplnion of the undersigned both documents
should be distributed to Members 'of Parliament and be avallable,
by way of purchase, to members of the public.

CAUCUS CONSULTATION

, There should be caucus consultation after Cabinet
has reached a tentative decision on the issues involved.

LIBERAL FEDERATION

No pollcy statement on the subJect

RECOMMENDATIONS

The undersigned recommends that Cabinet should

(a) instruct the Department of Justice to
prepare legislation to abolish capital
punishment for all offences or, failing
this, direct what other 1egislatlon should

be prepared

T 00.:.08~
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(b) direct that the legislation should be
introduced in Parlizment as soon as possible
in 1972 or, failing this, at what other time
legislation is to be introduced, if at all; and

(c) direct that the issue be the subject of a free
vote by members of the govermment. , -

Respectfully submitted,

Solicitor General

I concur:

Minister of Justice
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c.c. to the Solicitor general CONFIDENTIAL

& Mr. A.J. MacLeod DRAFT N
~ BY HAND
Dear Don:

v Last|yeek we spoke about the draft memo to
Cabineg\which he Solicitor General sent to the Honourable

Mr. Turner on December@, 1971.

In the light of the Cabinet changes, I suggested
that the Solicitor General raise the matter of the Memo to
Cabinet with the new Minister of Justice, the Honourable Otto
Lang. In considering the matter, the Solicitor General
reviewed the drafwm Mﬁ, sent to Mr. Turner
on Decemberé?, 1971 and he concluded that in some areas (such
as the suggestion that a bill be introduced by February, 1972)

the Memo was out of date.

Accordingly, the Soldcitor General has caused the
‘gemo to be revised in that and other particulars. Especially,
soﬁé\statistical date has been added and a précis of the Grenier
report haye'been:zﬁz:gfui%asically, the revised draft has some
subsfantivé‘changes but comesto specific recommendations in which

the Sollc1tcr General hopes that your Minister will feel that he

94odou&ﬂaa7xzymwa.ﬁﬁdePco Fﬁ.ﬂ4u-ﬁzisjkb42? fﬁﬁf7amo

can concur.

oo oLl W&Wc W&K@?MW M&m

éﬂ;%jﬁ;%%zéﬁé:;:éZZ::Z%ahCﬁﬁi«n&dj? a&&ﬂg b ol CoaTR o
Because the oO%%?ltO Genera will be out of town /972,

this week, he asked me to sendAthe enclosed two copies of the

draftxbs=;35 so ‘that you - and possibly your Minister- might
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find time to read the Memo and, if you were agreed, it
might then be signed by both Ministers early next week for

early Cabinet consideration

Yours sincerely,

E.A. COté,

r o
ACOTE/ml Deputy Sold&citor General

001032



U ___“_”_ MWMMM ’é« A»J%/W
b hdhied wbien A S - G - auir B M

o _j{m\g,.(... e _M/ 7/ Ay L O

— }"&W_“fm %?&‘%M—_W
I M AT S — € = et B bl of T

e %tm e W wiR W hew Tmcas 7’ M:gem______ _____
e i Mey gz 4»7 M Covasdiaiy, gt i
. S -G — requwd W 44% At W_____

/. 2 v ~ . _7_,';?7'7' bl
/14 W_W M W_Mfté__{_@!“-_’%_w oL

___ﬁ____.__.&_hMm/__«ﬂ% 94/4««»7 /y; 5.) 7&, h«am.o Wits W«/x
Y ) /il e

C Hestid i BT W_M _:%4«24,% N
Qs _adettoed 40 la,_ Ao bons o Lok snd L_ga@_i« o

m__m__f%?_ﬂ#_% bt s [ Sreont —
A Wﬁdp% A o andotintont Mﬂ(«%ﬂ.«

_ . tombo T W ttrvmtndelimig o titied T S — &
%__M jua/___ Mty _utd ——‘——W——W:——M\———_—

Cone  Ondbeot

001033



Document disclosed under the Access to Information Act
@ Document divulgué en vertu de la Loi sur l'accés a l'informatic

Wy

001034



Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur I'acces a l'information

CONPIDENTIAL

/47[/79’)/0@

oteawa, Ontorio,
RiA OP8

Pobpungy 25, 1872

My dooaxr Colloagua:

Yollowving our convarsation the other doy, I haw
rovised tho Momogondunm to Cobinot on Copitnl Punishront in
the way wo agreed upon and have oigned {t.

1¢ you aro in agroemant with tho version as nov gub-
nittod, I would ko grotoful i€ you would no signify by oigning
thoe Fronch and English voroionc of ¢thiec Heoorandum.

You night thoreaftor hava thom sont as quickly as
posoible to my Doputy Hinistor by onclooing thom in the attoachod
onvalopc.

Yours sincoroly, I

oo

Orgl an .

JEAN - PifiRE GOVER /

Joon-Plorro Goyoyr
Eaclo.

E.A.COTE/ROP

The Honouxrnblo Otto E. Lang, P.C., M.P.,
Minioctor of Juntico,

Justico Bullding,

tlellington and RKont Strootn,

Ottava, Ontario,

K1A Ou8
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| MEMORANDUM NOTE DE SERVICE /éé/' el C:)Q;
6 GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA

I_—— _—l SECURITY - CLASSIFICATION - DE SECURITE

FROM DEPUTY SOLICITOR GENERAL CONFIDENTIAL
OUR FILE — N/REFERENCE

L _

r . —] YOUR FILE — V/REFERENCE
T0 , , o
A MK; Al J » M&CLEOD, )L_g»'o»c‘ DATE

| | February 24, 13872

st Capital Punishment

The Minister informed me late yesterday that the
Honourahle Otto Lang is generally agreed with the Memorandum
to Cabinet. However, the recommendations should now be changed
to read as conclusions, poesibly along the following lines:

"CONCLUSIONS

The undersigned conclude that Cabinet should

(a) instruct the Department of Justice to prepare
whatever legiglation is necessary as agreed
upon by Cabinet;

(b) direct at what time the legislation should be
introduced, if at all; and

{(c) direct whether the issue is to be the subject
of a free vote by members of the government.”

. Would you have the French and English versions pre-
— pared in originals so that the matter can now be submitted
to the Minister for signature by him and almost immediately
by the Honourable Otto Lang and for consideration by Cabinet
Committee next week.

E.A.C@Tf
E. A, C&té&

E.A.COTE/ROP
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Complément de l'aide-mémoire pour le ministre . ' f%:

Les arguments en faveur de l'abolition de la
peine de mort sont nombreux et de divers ordres. Voici les

principaux.

I - ILa Grande-Bretagne

De 1'étude des statistigues anglaises relatives
au meurtre, et en particulier de la comparaison des pé&-
riodes antérieures et postédrieures & 1965, année de
l'akolition de la peine de mort, on peut conclure que la
disparition du chitiment su?réme n'a pas entrainé cette
augmentation considérable du nombre de meurtres que
redoutaient si vivement les "rétentionnistes". (cf. p.2

~de l'aide-mémoire et pp. 12-15 du rapport). L'étude _ |
publigde en 1969 par le Home Cffice et intitul&e Yurder
1957 to 1968 conclut que "l'accroissement du nombre de
meurtres se situe surtout au niVeau'de ceux gqui sont
provocue° nar la coldre, la jalousie, une dlspu+e ou un
désir de vengeance. Cette catégorie de meurtres est trés
apparentée i l'homicide involontaire coupable. Une.
analyze des casiers judiciaires des individus déclarés
coupables de meurtre ne.éonfirme pas l'hypothése voulant
gu'il vy ait maintenant une}proéortion plus considérable

-~ de criminels de profession parmi les meurtriers."! Dans
un article insitulé Post mortem on hanging,Hugh J. Klare
commente ainsi la décision prise par le Parlement britan-
nique au mois de décembre 1969, de mettre £in prématuré-
ment & la période d'essai commencée en 1965, et d'abolir
la peine de mort de facon définitive. |

- "En premier lieu, il est manifeste depuis long-
temps qu'il n'existe aucun rapport direct de
cause & effet entre le taux d'homicide et la
peine de mort. Les facteurs d'ordres culturel,
social et psychologigue ont une plus grande

. importance gue la nature de la peine, laguelle
est sdvére de toute fagon. En deuxiéme lieu,
une période de cing ans est trop bré&ve pour
imprimer une orientation définitive au taux
d'homicide. En troisiéme lieu, une bréve ten-
dance 3 la hausse de ce taux peut dEcouler tout
autant de 1' abolition Jue de la réintroduction
de la peine capitale. '

L' auteur est d'avis gue le Darlement brltannlque a agi
sagemant en abollssant la peine de mort de’ fagon dﬁflnwt

sans se lancer dans un- long dékat.

I-OZobe and Wazl 24 3anv1er 1972 ‘ : o .
British Journal of Crzmznology, vol. 10 n® 2, avril 1970,
Londres, P 186 ' g S
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II - Les pays abolitionnistes & travers le monde

-~

La tendance actuelle 3 travers le monde n'est
pas favorable i la peine de mort. . Bien que le nombre de
pays qui ont aboli officiellement la peine de mort
n'augmente pas 3 un rythme vertigineux, il n'en demeure
pas moins que les exé&cutions sont de moins en moins
nomkreuses (p. 3 de l'aide—mémoife et p. 60 du rapport).
~Celles qui sont le plus spectaculaires sont souvent
reliées & des événements politigues dramatiques: les
exécutions rapides.par suite du coup d'ﬁtat avorté au
Maroc et du fenversement du gouvernement en place au
Soudan, durant 1'été de 1971, en constituent une bonne
illustration. On trouvera une liste des pays qui ont
- aboli et des pays qui ont conservé@ la peine de mort aux
pp. 2 et 3 de l'aide-mémoire et aux pp. 44-50 du rapport.
11 y a, par contre, des pays qui ont ajouté des crimes i
la liste de ceux gui font encourir la peine capitale, et
d'autres qui l'ont rétablis ou ont refusé de 1'abolir
(pp. 50 et 51 du rapport). A cette liste il faut ajoutér
le Ceylan qui avait aboli la peine de mort mais l'a ré&in-
troduite en octobre 1959 en vertu des pouvoirs d'urgence,
par suite de l'assassinat du président Bandaranayke.

Les statistiques 1tallennes, portucalses et
frangaises n'indiguent pas que la présence ou 1'absence de
lé peine capitale dans l'arsenal des sentences d'un Etat
" ait une relation quelconque avec le nombre d'homicides
commis dans cet ﬁfat., De fait, les tableaux reproduits
aux annexes 3 et 4 de l'aide—mémoire et aux tableaux 5, 6
et 7 de l'annexe 2 du rapport révélent que le taux moyen
d'homicide dans un pays rétentionniste comme la France est
plus &levé que dans les pays abolitionnistes comme le
Portugal ou l'Italie. Cela ne signifie pas que l'abolition
de la peine de mort entraine nécessairement une diminution
du volume de la criminalité ou du taux de 1l'homicide; ces
donnees permettent toutefois de conclure que- la disparition
de cette sentence ne s accompagne pas automatiquement d'une
augmentatlon du taux de l'homicide.

“Les Natlons Unies, par 1' entremlse du Consell
-é@ﬁnqmique et,soc1al, ont manifest& une certaine pré&férence
.pour la th&se abolitionniste. Elles l'ont fait de fégon
prudente, en raison des intéréts;divergents qui s'affronf
taient. Le Conseil éconohicue et social n'en a pas moins
fix& comme objectif & long terme la dlsparltlon de la peine_
‘de mort: (p. 3 de 1' alde-mem01re et Pp. 54 61 du rapport).f

.Q..3
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IIT - Les Etats-Unis d'Amérigue

Une analyse des statistiques américaines ielativéé
3 la crimiﬁalité en qénéral et & 1l'homicide en particulier,
infirment 1'hypothése VOulant qu'il existe un rapport étroit
entre la peine de mort ef‘le taux d'homicide (cf. pp. 5-6
de l'aide-mémoire et pp. 65-74 du rapport). AEn régle
. generale, le taux d'homicide n'est pas plus &élevé dans un
Etat abolitionniste gue dans un Etat rétentionniste contigu de
mémes compositionsdémographi cue, sociale et economlque.' Le
taux 4" homicide varie d'une région a une autre et non
d'état abolitionniste & E%at rétentionniste. C'est ailleurs
que dans la présence ou l'absence de la pewne de mort dans
les lois pé&nales d'un Etat qu'il faut chercher 1' eypllcat*on
des variations du taux de l'homicide. L'expérience du
Delaware, qui a aboli la peine de mort le 2 avril 1958 pour
la rétablir le 18 décembre 1961, permet de conclure que
l'abolition n'a pas entrainé une hausse du taux de 1l'homi-
cide et cue son ré&tablissement n'a pas fait Laisser ce taux.
De fait, il n'a jamais &t& aussi bas que durant la période
d'abolition. Les &tudes de Robert H. Dann sur l'influence
de guelgues ex&cutions retentissantes sur le taux d'homi-
cide 3@ Philadelphie, dans les années 30 et les années. 50,
révaélent gu'une exé&cution n'a pas, sur les criminels en
puilssance, cet effet 1nt1m1dant qu'on lui prete puisgu'au
lieu de dlmlnuen le nombre d'hom1c1des a augmente dans
les jours qui ont suivi des mises & mort entourées d'un
fort battage publicitaire. De 1960 & 1970, le volume
global de la criminalité a augmenté aux états—Unis, mais
le pourcentage de 1l'augmentation de l'homicide fut de beau-
coup inférieur au pourcentage d'augmentatioﬁ'de la criminalité
globaie. On sait que le nombre d'exécutions a coristamment
diminué depuis 1960 et que la derni&re remonte au mois de
juin 1967. On a donc assisté 3 une disparition graduelle .
de la peine de mort et pourtant, l'homicide s'est accru i
uh rythme plus lent que la criminalité& générale. Ce fait
contredit de nouveau 1'hypothé&se voulant qu'én raison de
son effet intimidant unique, .la disparition de la peine de
mort s?accdmpagne nécéésairement d'une forte augmentation_i

du taux de l'homicide.
Sellin a conclu de ses recherches sur. l'effetv

~1ntlm1dant de la pelne de mort gue 1a frequence des hom1c1des
commis sur la personne des pol1c1ers n'était pas plus grande

v‘dans les Etats abol itionnistes que dans les Etats retentlop—

AnlsteS’contlgus. A 1'instar du taux de 1 homicide en gpneral
le taux de 1 homlclde de pollc1ers varie de- reglon en région,

;vet non d! Eta abolltlonnlste a Etat retentlonnlste contigu et
..
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semblable (cf. p. € de l'aide-mémoire et pp. 74-75 du
rapport) . ' A
' Le comportement des meurtriers qui ont obtenu
une libération conditionnelle est excellent; leur taux
"de récidive dans le méme genre de crime est trés has et
ils ne constituent pas un danger pour la société,
contrairement & la croyance populaire (p. 7 de l'aide-
mémoire et pp. 75-77 du rapvort).
_ A l'intérieur des pénitenciers, les meurtriers
oht une conduite fort converable et la proportion de
ceux qgui commettent un second homicide en détention est
trés faible. De plus, Sellin a constaté au terme d'une
encquéte menée en 1965, que les‘états oli existait la peine
de mort avaient connu plus d'homicides commis par des
individus déja condamnés pour un crime punissable de mort
que les,E%ats abolitionnistes. Si la peine de mort avait
un effet intimidant sur les prisonniers dé&j& reconnus
coupables d'un crime punissable de mort, ceux-ci.
s'abstiendraient d'en commettre un autre i l'intérieur des
murs d'un pénitencier. Or les données gu'on vient de citer
font voir au contraire qu'une premi&re condamnation & mort
n'empéche'pas un individu de commettre un .autre crime gui
le rend ou le rendrait passible de la peine de mort, selon
qu'il le coﬁmet dans un Etat rétentionniste ou un Etat.

abolitionniste (cf. pp. 77-78 du rapport).

~

Qu'adviendra-t-il de la peine capitale et des
696 condamnéé 2 mort3 dont le sort est présentement en
suspens? Il est difficile de le prévoir. La dscision
tant attendue de la Cour Supréme sur la constitutionnalité
de ce ch@timent fera peut-&tre pencher la bazlance dans un
sens ou dans l'autre (cf. pp. 4-5 de l'aide-mémoire et
pp. 72-85 du rapport). DéEéja 14 ﬁ£ats et 2 territoires
américains ont aboli’lavpeine de mort (p. 4 de l'aide-
mémoire et p. 62 du rapport). Un certain nombre d'individus
et d'organismes ont pris position contre le chatiment
supréme: des gouverneurs, l'ancien procureur-général Ramsey
Clark, la Commission d'étude sur le crime et 1'administra-
tion de la justice mise sur pied par le président Johnson,
la Commission nationale de réforme des lois criminelles
_fédérales; des groupements socio—feligieux, l'ancien juge
~de la Cour Supréme, Arthur Goldberg, etc. (cf. pp~ 79f82'
-du rapport). Il est,difficilé de croire que les gouverneurs
‘des é%atS’qui th,conservé_la peine'dé’mort soient trés

. s’e 05

f  j3tTime}_édition‘canadienne, 24 janvier 1972 pp. 44445'
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enthousiastes a 1'idée d?envoyer des prisonniers 3 la
potence, &tant donnéd le long délai écoulé depuis la
dernieére exécution et la faveur que connait l'abolition
de droit ou de fait'é,travers le monde. Par contre,
certains sont d'avis qu'on peut s'attendre 3 une nouvelle
- vague d'exécutions si la Cour Supréme se prononce en
faveur de la peine de mort 4 D'aprés les sondages
d'opinion, le pourcentage d'abolitionnistes augmente
assez réguliérement, bien que les partisans de la peine
de mort soient encore en majorité (cf. pp. 86-88 du
rapport). Queloues Btats ont demandé l'avis de leurs
8lecteurs au sujet de la peine de mort. Dans un seul cas,
en Or&gon, l'électorat s'est prononcé en faveur de l'abo-
‘lition; dans les autres cas, il a exprimé son attachement
5 la peine capitale. Dans 1'Orégon, une campagne d'informa-
-tion bien orchestrée sur les véritables effets de la peine
capitale €tait parvenue a vaincre le vieux préjugé favorable
3 cette peine. Si la Cour Supréme déclare la,peiﬁe de mort
constitutionnelle, et on peut prévoir qu'il en sera ainsi,
.compte tenu de l'orientation assez conservatrice de ce
gqu'on a appelé "the Nixon Court", les adversaires. du chiti-
ment supréme se tourneront d'abord vers les gouverneurs pour
faire commuer les sentences de mort en peines d'emprisonne-
ment, puis vers les législatures pour obtenir son abolition
définitive. L'article du Time du 24 janvier 1972 se termine
comme suit:

"One can reasonably hope that the leqlglators,
will endorse abolition, exercising leadership
for the electorate. Such leadership is, after
all, more properly the role of the legislature
: than of the courts. Shifting perceptions have
already made most of the world's past execu-
tions, for political, religious, or simply
trivial offenges, seem barbaric." (p. 45)

L'article cite &€galement les paroles prononcées par

Lord CGardiner,. qui était Lord Chancelier lors du de:nier _
~d&bat qui, en Grande- ~Bretagne, a précédé& l'abolition défini—~
tive de la peine de mort. Parlant de 1'exdcution des traitres
qui &tait precedee d'affreuses tortures, il disait:

"We did not abolish that punlshment because
we sympathized with traitors, but because .
" we took the view that it was a punishment ,
no longer consistent with our- self—respect '
({p. 45) - . ‘ o

: ) . . : ) ‘ Y '

4YET News and World Report; 31 janvier 1972, p. 56 .

-.....6'.
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IV - Le Canada

éi l'on scrute attentivement les chiffres de
l'homicide au Canada,kbn constate que la suspension des
exécutions & la fin de 1962 et l'akolition partielle de
la peine de mort & la fin de 1967 n'ont pas provogué de
montée en fldche du taux d'homicide au Canada. Celui-ci
a2 fluctuZ de facgon relativement capricieuse depuis 1954,
mais ces variations semblent n'avoir aucun rapport avec
la politique gouvernementale relative & la peine de mort
(cf. pp. 8-~9 de l'aide-mémoire et pp. 112-114 du rapport).
De plus, l'augmentation du taux d'homicide depuis les 15
dernidres années s'est accompagnés d'une hausse du. volume
général de la criminalité&. Elle ne constitue‘pas'un
phénomé&ne isolé mais fait partie d'un mouvement global et
intégré qui se traduit par une augmentation de tous les
types de crimes (cf. p. 9 de l'aide-mémoire et pp. 111,
114-115 du rapport) . '

Quant aux homicides commis sur la personne de
policiers, ils n'ont pas semblé &tre influencé&s par les
changemenfs intervenus au code criminel en ce qui concerne
la peine de mort. Ainsi, l'année qui a suivi 1'abolition
partielle de la peine de mort sauf pour le meurtre de
policiers et de gardiens de prisors, soit en 1968, le
nombre de policiers tués par suite de la commission d'un
acte criminel a augmenté par rapport aux deux années précéF
dentes, passant de 3 3 5. On aurait pu s'attendre & ce que

‘l'affirmation par le gouvernement de 1l'importance de protéger
la vie des policiers en conservant la peine de mort pour le
meurtre d'un agent de la paix, soit suivie d'une baisse de
ce type de crime. Or le contraire s'est produit. Il faut
toutefois préciser gu'aucune ex&cution n'a eu lieu au Canada
depuis le mois de d&cembre 1962, et que cet &tat de choses

a pu enlever des dents & la loi de 1967. Ceci dit, les
chiffres relatifs aux homicides de policiers laissent planer
des doutes sérieux sur la valeur d'intimidation de la peine
de mort & l'égard de cette catégorie d'homicides (cf. pp.92-10
de l'aide-mémoire et pp. 115-116 du rappbrt).

Les .recherches de Dogan Akman sur les homicides
commis & l'intédrieur des pénitenciers fédéraux sur la per-
‘sonne de détenus et de membres de l'administration, infirment

'_l'hypotﬁése;voulant Que.les individus déclarés coupables de
 tehtative de meurtre ou d'une forme quelconque de meurtre
-soient trés dangereux‘et'qu'ils constituent un risque_aﬁmﬂaﬁ:
poﬁr,leurs ¢odétenus_ou pouriles gédliers (cf. p,”lo de
1'aide-mémoire et pp.'llG—llS.du rapport). o
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.Les meurtriers ne sont pas plus dangereux que
les autres criminels & 1'intérieur des murs des péniten-
ciers (ils le sont méme moins), et ils ne le sont pas
davantage en libé&ration conditionnelle. Leur taux général
de récidive, de méme que leur taux de récidive dans le
méme type de crime, sont tré&s bas et leur comportement est
quasi exemplaire. Il est faux de prétendre gu'en leur im-
>posant une sentence d'emprisonnement assortie d'une possi-
bilité de libération coﬁditionnelle, on mettrait en péril
la sé&curité de la population {(cf. p. 10 de l'aide-mémoire
et p. 120 du rapport).

Voici comment a évolué l'attitude de l'opinion
publiqﬁe envers la peine de mort, d'aprés les sondages
Gallup effectuds de 1943 i nos jours. ILa question posée
était la suivante: ' - '

"Certaines gens prétendent qu'on devrait se débkarrasser
entiérement de la peire de mort, i.e. de l'ex&cution d'un
individu dé&claré coupabhle de meurtre. Croyez-vous gu'on

devrait ou gu'on ne devrait pas abolir la peine de mort?"

1043 1953 1958 1960 1965 19662 1972

On devrait 1'abolir 182 223 33

§ 413 358 37% 303
On ne devrait pas 1'abolir 73 71 52 51 56 53 63
Aucune opinion ou indécis _ 9 7 15 8 9 6 7

4 4% ont donné une réponse nuancée.

Le sondage de Sono-Presse effectu& en aolt 1971
révéle l'existence 3 Montréal d'une majorité de 80% qui
est favorable & la peine de mort comme punition du meurtre.
Dans l'ensemble, ces sondéges d'opinion ne laissent planer
aucun doute: la population canadienne est favorakle 3 la
peine de mort et ce, dans une proportion d'au moins 60%.
(cf.rp.'lO de l'aide-mémoire et pp. 121-125 du rapport) .

La situation actuelle ne satisfait ni les aboli-
tionnistes ni les partisans de la peine de mort. Les
premiers, parce gqu'ils ne trouvent 3 la peine de mort aucune
valeur d'intimidation, qu elle constitue & leurs yeux un
ggeste 1nutlle et barbare et qu 'elle s@me .au sein de la- Donu—
ﬂlatlon un germe de v101ence_b Les seconds, parce gue la peine de"
:EEQEne protece qu'un petit groupe d'individus, soit .les

'pollc1ers et les gardlens de’ orlsons, prlvant la: majorlte des

citoyens de la méme protection, et parce qu-elle n'est plus
.‘.I8
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mise & exdcution depuis longtemps, ce qui a pour effet
d'annuler son effet 1nt1m1dant Chacun demande donc
“instamment au gouverneman; d'adopter une loi trés claire
qui réponde & ses voeux. Les uns voudraient gue soit
&largi le champ d'application du meurtre gqualifié en y
réintroduisant tout au moins le meurtre avec préméditation,
guelle gu'en soit la victime; ils souhaitent &galement que
les sentences de mort soient mises & ex&cution. On a méme
suggéré de restreindre la prérogative deciamxme aux seuls :
cas ol les jurvs ont recommandé l'accusé a la clémence. |
‘Les autres ré€clament 1l'abolition totale et définltlve de
la peine de mort et son remplacement par une sentence |
appropriée, généralement l'emprisonnement a perpé&tuité.
L'état hybride de la loi crée donc du mé&contentement dans

l'un et l'autre camps.

Les arguments contre la peine de mort

Les arguments a l'encontre de la peine de mort

n'ont guére changé depuis qu'on en discute. Caractére sacré

-

de la vie, droit inaliénable & la vie que 1'Etat ne peut

retirer & 1'homme, grande miséricorde divine par opposition
au caractére vengeur de la peine de mort, .réorobation a
1'endroit de la loi du tallon, attitude de la majorité des
.Egllses gui se sont Drononcees contre le chitiment supréme,
& l'exception de 1' Egllse cathollque, blen'que le Vatican
n'ait ex&cuté perscnne cdepuis longtemps et gue le courant
de pensée des é&crivains catholigques s'oriente vers 1'abolition
de la peine de mort. (cf. pp. 142-146 du rapport).

Toute peine, de quelgue nature qufelle soit,
poursuit 3 buts: chitiment, intimidation, ré&habilitation.
- La reine de mort répond parfaitement au premier objectif
car elle inflige au criminel le chitiment le plus cruel qui
soit. Son effet intimidant est tr&s discutable, comme on
l'a vu précé&demment. Enfin, elle est essentiellement & ‘
1l'opposé& de la ré&habilitation du criminel car elle le détruit
(cf. p. 147-151 du rapport).

- La peine de mort est intolérable en raison du
risque que ne se produise une erreur judiciaire et gu'un
innocent soit condamné & mort. Les nombreux recours en '
appel, les développements de la_technique mis a'la‘disposi—
tion du mrocﬁreur:de la défense et la complexité et les
exigences des r&gles de la preuve ne constituent pas une -
garantle absolﬁe.contré touté_erreux;judiéiaire. Les

pauvres ne_peuvent retenir les services des meilleurs

avocats, et l'erreur. humaine demeure toujours possible.

;.o'.. -9‘
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Les conséquences d'une ﬁelle erreur sont si graves gu'on
ne peut prcndre le risque qu'elle se produise: elle est
Jrreoarable en raison méme. du caractdre irrévocable de
la peine de mort. On a vu des cas ol une dé&ficience de
la loi (ex: la loi sur l'aliénation mentale) a failli
coliter la vie & un innocent (cf. pp. 163-165 du rapport).
La peine de mort est discriminatoire; elle
frappe surtout les petits, les pauvres, les minorités.
Elle va radicalement 3 l'encontre du principe de 1'Bgalité
de tous les citoyens devant lg loi. Cet argument est
développé avec force détails aux pages 1l et 12 de l'aide-
mémoire et aux pages 153-161 du rapport.

Le prétendu effet intimidant de 1la peihe de
mort n'est en fait qu'une illusion. En rdalité, &tant
donné la nature de ce crime qufeét l'honmicide et la person-
nalité et l1'état d'esprit de ceux gui le commettent, la.
peine de mort n'a i peu prd&s aucune efficacité réelle dans
la prévention de l'homicide. L'histoire fournit suffisam-
ment d'exemples pour é€taver cette affirmation. Comment
peut-on attribuer & la peine de mort une quelccnque force
d'intimidation quand les ex&cutions se font dans le secret,
en présence d'un nombre tr&s restreint de té€moins et sans
publicité, sauf pour une manchette dans les journauxi La

certitude et la rapidité de l'arrestation et de.la'condamnan

tion constituent un bien meilleur intimidant gu'une peine

barbare et dégradante. Bien des gens réclament la peiné de
mort 3 grands cris, sauf lorsqu'un des leurs risque de
l'encourir; on les voit alors changer d'id&e du tout au tout..
L'aide-mé&moire (pp. 12-14) et le rapport (pp. 166--178) con-
sacrent un long déveldppement 8 ce probléme.

Des chiffres pubkli&s aux états—Unis démontrent que
le métier de policier n'est pas le plus dangereux qui soit
et que par conséguent, on ne peut justifier la pseudo-
protection fort discutable qu'on prétend lui accorder.. Ces
chiffres prouvent également'qué les risques de mort ne sont

g
pas supérieurs, pour les policiers, dans les Etats ré&ten-

14 . : . o
- tionnistes que dans les Etats abolitionnistes (cf. pp. 165-

166 du rapport).
Enfln, on a dit qu'il en coutalt trop cher de

garder un homme en prlson durant toute sa vie, et que 1l'ex&-

-

M . ) » . 4 - o -~
" cution d'un meurtrier permettrait & 1'Etat d'épargrier des
sommes considérables. La réalité est tout. autre. Une

?exncutlon capltale et tous les frals acce5501res coutent nlus

cher que 1 emprlsonnement 3 vie d'un detenu 1mproduct1f

(c_.-pp, l4 15 de l'alde—memOLre et DD. 161-163 du rapport);"

....10
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-

Dans son article du 24 janvier 1972, le Time affirme

- gu'en commuant, il y a 2 ans, les sentences des 15

condamnés & mort de 1'Etat, le gouverneur de l'Arkansas,
Winthrop Rockfeller, a épargnd 3 l'administration publi-
que environ $l;500,000, compte tenu du colit de la |
contestation des appels qui auraient probablement é&té

’

logés.

Conclusion

Ce sont finalement 1l'émotivité&, les préjugés

-

et les sentiments qui domineront le dé&bat sur la peine

de mort. Comme 1'Ecrit le Time du 24 janvier 1972:

"Underlving the debate over capital punishment
is a central conflict within every man --the
conflict between a desire for vengeance and a
wish to honor life. It is no answer to say,
“as some do, that man can sanctify life by
killing those who kill. ©Nor is there any real
answer in the eélegant argument of Jacques Barzun,
who claims that priscn existence so debases and
brutalizes life that the death penalty is more
humane. Even if that were true, the choice of
death ought to be made by the prisoner, not by
the state." p. 45 :

Si le Parlement canadien akolissait la peine de mort de
fagon définitive, il le ferait & l'encontre des voeux
de la majorité de la population, s'il faut en croire

les différents sondages d'opinion. Mais le Parlement

~

n'est pas tenu de suivre aveuglément les désirs de
l'8lectorat, et il doit faire preuve de leadership

lorsque des principes fondamentaux sont en jeu.

"Capital punishment is still very much based .
on that need for retribution, though just
how strong that need is remains unclear. Even
though a majority of Americans nominally
endorse capital punishment, that endorsement
is probably not so stronc. as to lead to ,

" lyvnchings in the streets if the death penalty
were abolished. All change causes difficulties
and dislocation, but this is not necessarily
a reascn to deter otherwise desirable progress.
If it is conceded that man is not totally
limited by his animal origins, that he can
grow gentler and more humane, then it follows
that death will some day join torture as a '
prohibited form of punishment.">

"”l'j-5 Time, 24 jah§ieﬁ'l972, p. 45
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DEPARTMENT OF THE SOLICITOR GENERAL
MINISTERE DU SOLLICITEUR GENERAL

MEMORANDUM

February 21, 1972

Mr. @oOté:

Mr. LaBrosse handed me the attached
material on Friday and said to hold it in
our office. Do you wish to see it, should

I hold it in our office, or return it to
Mr acleo o be placed on file?

P

R.0O.P.
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c.c., Doputy Sollcitor Gonoral |

S 2 e

OTTAWA, Ontario
1A OP8
Fobruaryl1, 1972.

My .dear Colleaque,

On December 8§ last, I wrota to your prodecessor :
along the following lines, in connection with the question of

 copital punichment in Canada.

. In 1967 Parliamont, by legisolation that came ianto
force on December 29 of that year, limited tho death penalty
for capital murder to cages wvhero the accuged, by his ovm act,
causod or asscisted in causing the death of a police or prison.
officer, acting in the courpe of his dutico, or counsclled or
procurcd another porson to do any act causing ox assisting in
causing the death.

The lagislation providod that it should continue in
force for a period of £ive years and provided that it should
then expire unlese, before the ond of that priod, Parliament,
by joint reselution of both Houges, dirceted that it chould
continuc in force. The legislation provided that upon tho
expiration of the Act the lav existing immediotoly prior to
the coming into force of the Act should again operate.

By Cabinet dociolon of Fobruary 4, 1971, it was agread
that tho Solicitor Gonoral, with tho assiptance of the Minioter
of Justico, should propare a momorandum on the death pendlty
recommonding to Cabinot vhat ought to be done about tho lav
iteclf and wvhat the timing ought ¢0 be.

The Prime Miniotor, by a lotter to ma dated May 7, 1971,
pointod out tho inportance of settling the Government's policy
in thic mattor tvell before Deogocnbor, 1972.

The Honourable Otto Emil Lang, P.C., H.P.,
Ministor of Justice, :

Justico Building,

Corner of Wellington & Kent Stroetso,
OTTAVA, Ontario, K1A OHE.
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' cormanders and othér pérsons in.the face of the enemy, offences
_relating to security and prisoners of war, spying for the enemy
and mutiny with violence, where the convicted person acted =~

. "traitorously” or “from cowardice” or.“in action", aso-the case

- 'may be. ‘As I¥ seo it, the question of the use of the death

. penalty for the purposes of national defence is quite differ-

- and I am sure our other colleagues - place upon this matter,

 w¢th me in the near future to &iscuas the 1ssnen involve&.-;

-Document disclosed under the Access to Information Act
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Lt N ..
Sy . Lot i ]

>

- ¥ith »y lettor to yonr predeceséof},i.attachaé\capiés.'

of a araft memorandum to Cabinet on the subject. I have

- revised that memorandum to gome extent, and I- enclose two .
copies of tha revised draft, dated February 7, 1972, If you
agree with ‘thig draft, I. should appreciate it if you vould

indicate your concurrence on the last page and return it to .
me, ‘80 that I can canse it to be distributed to our collaagues.'

" In'the ‘meantime, for the purposes of the fozm of the doeument,"

I have indicated under the heading of “Interdepartmental

 Consultation® that I have uansulted with you and that you aqreéf”
_with the memorandum, ‘ )

“1 should add ‘that this Memoranﬂum to Cabinat :elatea '
solely to the guestion of the: imposition of death santences

‘under the Criminal Code, and is not concerncd with death: = - ’ _ S
- mentences that might be impogsed under the Hational Defence Lo
~ Act. A3 you knov, sections 63-66 and 68-59 of the latter Act

authorize the death penalty for offences such as misconduct of =

ent from its use for purposes of gocial defence, and I do not ;
think that the law in relation to national aefenc@ ahaula be L

&1aturbeﬁ at this tima.

e - In viaw of the 1mportanee ‘that ‘the Pxima Miniate: - '

I shall be glad if you can retuxrn.to me & copy 0f the draft -
Hemorandum, indicating your concurrence, or, -otherwvine, maet

. * 3
P . k
o

- Yau:Swaiacerely,' R

B . ) sl .'-_,Cgriginal Sigﬁed ‘bf >_
e » .. - ; v . JEAN:-'P!ERBE GOYER

“[Q']f - - 1_"’ j3&nﬁ~?iérxe_sqy¢r.-___;i

‘Bacs. 7.

. AJMACLEOD/RN . = -, - |
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THIS DOCUMENT IS THE PROPERTY OF.THE GOVERﬁMENT OF CANADA

CONFIDENTIAL

" February 7, 1972

' MEMORANDUM TO THE CABINET

" Re: Capital Punishment

PROBLEM

‘ By Chapter 15 of the Statutes of Canada, 1967-68,
Parliament amended the Criminal Code to limit the death penalty -
for capital murder to cases where the accused, by his own act,
caused or assisted in causing the death of a pOllce or prison
officer, acting in the course of his duties, or counselled or
procured another person. to do any act causing or ass1sting in

- causing the death.

| 'This legislation received Royal Assent on December
21, 1967, and was‘proclaimed in force as of December 29, 1967.

' The Act provided that it should continue in force

- for a period of five years from the day fixed by proclamation for

its coming into force, and stated that it should then expire unless .
before the end of that period Parliament, by joint resolution of

both Houses, directed that it should continue in force. It provided

- that upon the expiration of the Act the law existing immediately -

prior to the coming into force of the Act should again operate

‘ By Cabinet decision of February 4, 1971 1t was .
agreed that the Solicitor General, with the assistance of the
Minister of Justice, should prepare a memorandum on the death

" .. penalty recommending to Cabinet what ought to be done about the

-~ FACTORS

law itself and what. the timing ought to be.

By letter to- the undersigned dated May 7, 1971 the

- Prime Minister pointed out the importance of settling the

Govermment 's policy in this matter well before December, 1972.

 OBJECTIVES

- This memorandum seeks the approval of Cabinet for
the preparation of legislation to be introduced in Parliament -
at an appropriate time during 1972 - for the abolition of capital
punishment for all offences, i.e. murder, piracy and treason, or.
‘such alternative method of dealing with the. problem of capital
punishment as Cabinet may approve. ' . .

Parliament must enact new leglslation before,o:‘

fﬂygxi{December 29, 1972, if the law is not, on that day, to revert to.,fh
- . what it was immediately prior to December 29, 1967, i.e. when

" murder was: "eapital" if it was "planned and. de11berate" on the part -

.of the murderer, was done by the murderer's "own act" or. was the S
}Vdeath of a: police or. prlson officer caused by the murderer s own?r?&
act" PR . - : e SR

| 0'00-‘.000.2
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S . o | Notwn.thstanding the 1967 legislation, piracy
. continues tc¢ be punishable by death where the accused does any
act that, by the law of natiomns, is piracy, if the accused, in
the process, murders or attempts to murder another person or
does any act that is likely to endanger the life of another person.
The death sentence is mandatory upon conv1ction for piracy.

' Again, notwithstanding the 1967 1egis1ation, treason
is punishable by death where it 1nvolves

(a) killing or attenpting to kill Her MaJesty, levylng
. war against Canada or assisting an enemy at war with
Canada (for all of which death is the only punishment), or

(b) wusing fbrce or violence to overthrow the govermment, -
~ s8pying, or conspiring to do any of the foregoing (for
which the punishment is death or life imprisonment).

_ In 1966, the House of Commons devoted five sitting
- .days to a discussion of a resolution standing in the names of
Messrs. Byrne, Nugent, Scott and Stanbury for the abolition of
the death penalty in respect of all offences under the Criminal -
Code and substituting 2 mandatory sentence of life imprisomment.
in those cases where the death penalty was then mandatory. The
‘motion was defeated 143 to 112. The pattern of voting was:

fv For'

73
17

21

1
: 1l2

égainst -
‘ Liberals' - 51
Pr-Cons. 79
~ Creditistes = -9
Soc. Credit = = 4
‘ o 143

' In Nbvember, 1967 the House of Commons devoted
nine days to Bill No. C-168 to amend the Criminal Code by defining
capital mnurder, in section 202A, as follows:

"(2) Mnrder is capital murder, in.respect of any person,
- where such person by his own act caused or assisted
in cau31ng the death of -

: (a) a police officer, police constable, constable,
. - gheriff, deputy sheriff, sheriff's officer or
- other person employed for the preservation and
‘maintenance of the public peace, acting in the
- course of his duties, or - : ‘

() a warden, deputy warden, 1nstructor, keeper, gaoler,
' - guard or other officer or permanent employee of ‘a
prison, acting in the course of his duties,< A ’

0',

Vh\p'f;or counselled or procured another person to do any act _;'7,g
:-;,_causing or assisting 1n cau31n° the death " ”“*i Lo T
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o . The bill was introduced by the Solicitor General
: ' (Mr Pennell) who stated that "each member of the House, including.
~ the members of the ministry, will be free to exercise his or her
' own individual views on the merits of the bill." The Solicitor
.~ General noted the similarity of this legislation to the private -
members' bill that had been introduced in the previous session,
~ but stated that, nevertheless, there was a substantial difference
- in principle between the two bills. Mr. Pennell said that his
" bill was a compromise, that the arguments that he proposed to
offer in support of the principle of the bill could be applied
with equal force and validity in support of total gbolition of
capital punishment, but that the bill was the most promising
measure that could be introduced at that time.

On the motion for second reading (carried 114 to
87) all Cabinet members present (three were absent) except one
voted affirmatively. On the motion for third reading (carried
105 to 70) all Cabinet members present (again three were absent) .
except one voted in favour. On this occasion the. pattern of
voting was: :

For".‘z o _ _ibégainst

72 . Liberals 15

‘ -~ 16 =~ Pr-Comns. 47
- - 17 ... NDP ‘ L -
o - ~ Soc. Credit 2

- Creditistes 6

105 70

- Bill C-168 as introduced and ultimately passed
is attached as Appendix "A" _

'COURSES OPEN TO THE GOVERNMENT ,'

The proposals for Parliament ‘that the. government
might choose from. would appear to be as follows:

.(a) abolish capital punishment for all offences,-i.e._
- -murder, piracy and treason; thereafter no person:
" could be sentenced to be hanged in Canadaj;

:d(b) abolish capital punishment for all offences except |
‘ v‘treason' _ : .

" (c) - extend the life of the 1967 amendment by a period of

- . time that would enable a comparison of three periods of
approximately six years each, daring eech of which the
law of murder was different

'ii(i)fethe period 1955 to 1961, when a11 murder was}
o capital, -and the only penalty was death

o ?fh(ii)’ the period 1961 to 1967, when murder was either o
. ° .. capital or ‘non-capital, and the penalty for non- .
’rfk.capital murder was 11fe imprisonment, and IR

. '(1i1) the period 1967 to , 1973, during which. capltal s
~ir o murder will have been limited to cases: involvinO'%~ﬁ»’
"vfgthe death of a police or prison officer :

001052
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D . ' such an extension should be for three years, to:
o I ' December 29, 1975, to allow one full year for
comparison and evaluation of the effect of the
law during each of the three distinctive periods
and a further year-for consideration of the entlre
issue by the. government and Parliament |

-~ (d) let the 1967 legislation expire, in which case the
' law would revert, on December 29, 1972, to what it
was on December 28, 1967, namely, that murder would
- again be capital murder and punishable by death if
it was planned and deliberate, was done by the
murderer's own act or was the death of a police or
prison officer caused by the murderer's own act;

(e) submit a new bill attempting to develop further
'categories of capital,and non-capital murder; or

() submit a new bill restoring the law to what it was
- prior to 1961, i.e. when all murder was capital,
"~ and death was the mandatory authorlzed punlshment-

Whichever course is followed (other than 1ett1ng
the 1967 legislation expire) the undersigned -is of the opinion
. that it should be subJect to a free vote in the House because

(a) a precedent has been established by the free vote
that was followed in respect of the goverrment
~ legislation introduced in 1961 and 1967; and

- (b) over the past decade the subject has been regarded
+  inm Parliament as being extremely controversial and
-also as being a very subjective issue that affects
the conscience of every man and woman. '

" TIMING

' A fundamental question is: How close to December _
: 29 1972 should the next parliamentary-debate on capital punish-
~ment be he.‘Ld‘7 Another one is: Should the issue be brought on
for decision before or: after the next federal election?

‘ If the debate is held far in advance of December :
29, 1972 ‘the govermment would have to face an allegation that

- 1t was not living up to the statement made by the Prime Minister |

0 (Mx. Pearson) in hovember, 1967, when, in the debate on Bill C-168, |

- he said: o , B _ ) _ _ _ !

_“The b111 Mr. Speaker; will dispose ‘of this qﬁestion
. for five years if it is carried. At the end of that |
" time the decision can be reviewed in the light of the %
 results that ‘have occurred during that period.”" - :,i

PR ’ Co Nevertheless, Statlstics Canada reports on murder
,J;j,statistlcs for 1971 will not be available until July, 1972.

.- Statisties. of crxmlnal and other offences for 1969 will not be
;.. available until July, 1972, and for 1970 will not be avallable
"'untll Apr11 1973 s _ Ve A

- 001053




L)oc;ume_nt giscIosed Urider the Access fo Information Act
Document divulgué en vertu de la.Loi sur I'accés & l'information

e 5 -

‘ S ‘ The question of timing, however, is dependent
el 'upon the Cabinet decisxon as to what course it w1shes to follow
hvin this matter. :

R B If Cablnet decides that as a matter of government
. pollcy, capital punishment. should be abolished entirely the: ,
" effect will be to stake the life of the govermnment on that de0131on.
. . If a matter involving such a degree of individual conscience and
' emotion were dealt with along party lines the result, at the very.
least, would be to produce division among government members.

If the decision is that such an issue,. from the
government (3 p01nt of view, should be left to a free vote, unless
there were interparty agreement, a defeat on the issue would
nevertheless be a defeat of the govermment, with difficult _
constitutional issues resultlng therefrom. At the time of the
last free vote (1967) the issue was not complete abolition, but
only .partial abolition. Many members of Parliament may not be
prepared as of 1972, to go all the way to. abolition.

. " Of the six courses open to the government, (a) and
~(b) would likely be interpreted by the public as a government
desire to abolish or move further toward abolition of capital
punishment. Courses (d), (e), and (f) would likely be interpreted
as a govermment desire to restore capital punishment so that it
will operate more widely than it has since 1967. Only course (c¢),
~ i.e. to extend the 1967 legislation for a sufficient time to
~enable a true comparison of equal periods under different laws,
would enable the govermment to say that there is, as yet, in-
N sufficient evidence to show whether capital punishment is or is
.- not a necessary or desirable feature of Canadian criminal law.

If course (c) is adopted it is to be expected that
there will be substantial pressure in the House for an amendment
to the Criminal Code that would remove the Cabinet's power to
commute death sentences. If that power were removed from the
Criminal Code, the power to commute death sentences would still
remain with the govermnment by virtue of the Royal Prerogative of
- Mercy, but, the govermment would be understandably reluctant to
. exXercise it in the light of the repeal by Parliament of the
statutory power to commute, ~ -

. The hlstory of the death penalty in Canada s1nce
1961 ‘has been -this:

Death e | : s o Otherwise Disposed of -

:Year' " Sentences - Executed Commnted (Courts of Appeal, etc.)
191 17 . 1 . 10 6
- 1962 13 o -2 B Y 4
1963 - 12 . ...o= L7 .5
1964 5 . -3 2
‘1965 - - 18 ‘ e T 11 .
»71966”,_ 1 e 10 L
Total _; 841f;be3rg.;;3 ffi‘fhl= 505&if2;hfiaénbﬂg‘31ﬂféhhvAG '
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o ‘ B | .Death- =~ ' Otherwise Disposed of
. Year. Sentences Executed Commuted. (Courts of Appeal, etc.)
1968 1 - 1 -
1969 0 - - -
1970 3. - 3 -
1971 R .- - e
Total 5 - 4 -

(One'case pending before Cabinet)

~During the 1967 debate the goverrment was asked a
number of questions, raised by four members, from all parties, on
the meaning of "life imprisonment" in view of the practice of the
National Parole Board in releasing on parole persons whose death
sentences had been commuted. The govermment's reply was that,
since 1964, there had been a regulation under the ‘Parole Act
requiring a person serving a death sentence commuted to life
imprisonment to serve at least ten years before being granted
parole. A provision in the 1967 legislation requires. that such
a parole be approved by the Governor in Council. :

On the question of timing the undersigned consldersv
that it is undesirable that the issue of capital punishment should
in any way be an issue at a general election. A government that
has many other issues to deal with - issues that affect the '
citizen's economic and social security, in the broadest sense -

- should not stand or fall on the basis of the steps that should be -
taken, under the crlmlnal 1aw, to deal with murderers, traltors
and pirates.

 FEDERAL-PROVINCIAL RELATIONS CONSIDERATIONS

- There would seem to be mno obllgation on the
govermment to discuss the merits of this proposed legislation with

_ the provineial govermments. There were no formal discussions, by

. way of correspondence or otherwise, with the- provinces prlor to
introduction of the 1961 and 1967 leglslatlon

INTERDEPARTMENTAL CONSULTATION

: The unders1gned has consulted w1th his colleague, : !
‘the Minlster of Justice, who agrees with this memorandum o =

PUBLIC RELATIONS CONSIDERATIONS

The subject of cap1ta1 punishment is one that .arouses
4 strong emotions and is one, seem1n°1y, upon which most adult-

‘Canadians have opinions.  In the opinion of the undersigned it would
- seem not»to‘be‘apprOpriate for the govermnment to undertake a public |
- relations program emphasizing any particular aspect of the issue :

.- that is to be dealt with by Parliament. Representations can be

*  expected from police forces and other organizations- across the
.o .country, as was the case prior to enactment of the relevent TR

”ﬂﬂafleglslation in 1961 and. 1967. o
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: Over the years the Canadian Institute of Public
:Opinion (Gallup Poll of Canada) has produced the following
results on the questicn of abOllClOﬂ of the death penalty

\

Should abolish Should not abolish No opinion

1943 . . 18% 73% — 9%
1953 - - 229 . 1% T
1958 - 33, 529, S 15%
1960 a7 517 o8y
1965 357 56% 9%
1966 | - 37% | 537 . 10%
1972 (Feb.)  30% | 63% ‘ 7%

During 1971 the undersigned commissioned two prOJects
in relation to capital punishment in Canada:

(a) a study by Mr. Bernard Grenier, Barrister, which
brings up to date the 1965 Department of Justice
. Paper entitled "Capital Punishment - Material..
3 Relating to Its Purpose and Value", and

(b) a study by Professor E.A. Fattah of the. Department
of Criminology, University of Montreal, entitled
. "The Deterrent Effect of Capital Punishment".

The first of these documents; a copy of which is attached, is
- completely factual and expresses no opinions or conclusions by
 the author upon the issue. The second is a voluminous research
study that reaches the conclusion that ''the increase in criminal
homicide during recent years cannot be attributed to the susPen51on
~of capital punishment" .

In the opinion of the under51gned both documents
Vshould be distributed to Members of Parliament and be available,
by way of purchase, to members of the public

:CAUCUS CONSULTATION

: o There should be caucus consultation after Cabinet
. has reached a tentative decision on the issues involved.

LIBERAL FEDERATION

No policy statement on the sub;ect

| RECOWMENDATIONS N

| The undersigned recommends that Cabinet should

(a) instruct the Department of Justice to
- prepare legislation to abolish capital
' punishment for-all offences or, failing
~ -~ . this, direct what other legislation should .f}
- Vbe-prepared R P '
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: ‘v_ ‘ . . (b) direct that the legislation should be
S introduced in Parliszment as soon as possible
- in 1972 or, failing this, at what other time
o lpglslat101 is to be 1ntroduced, if at all; and

‘"(c) »direct that the issue be the subJect of a free
- .vote by members of the government.

Respectfully submitted,

Solicitor General

I concur .

Minister of Justice
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:fMELOTRu ﬂ L’T“ TERT ON DU C BIW“T

Objet: La peine de mort

En vertu du chapitre 15 des Statuts du Canada,
o7 1968 ?Q_Pﬁ“lerebt a moﬂlfié le Code criminel en vue_de
- ; oL

rest.relndre la peine de mort “au méurtre quali :
mis lorsque 1'accus&, par Son propr& fait, a cal 25

1e,”1'e. au meurtre com-

VauSer ‘1a

‘causé ou aicdé a
mort d'un a:ent de police ou d'un gardien de prison, agissant

gar
‘dans l'exerci ce de ses fonctions, ou a conseillé A une autre
- personne de comma2ttre un acte quelconque qui cause ou aide %
caaseL la- mbrb, ou a 1nc1te cette autre personne 4 commetbtre

tQL acte.v

Cette loi a été sancti

- : S _ g ionnée le 21 décembre 1667
_ et est enure en v*guou*_le 29 décembre 1967; L S S ,

S "La loi Stlpulalt qu elle devalt demeurer en v1gueur
EC T nendant une perlode de cing ans & compter du jour fixé par proclamation pour
. ' son entrée en v1gueur, et elle affirmait qu'elle devait d&s lors cesser de

'S applyquer sauf si, avant la fin de cette péricde, le Parlement ordonnait
'eon maintien en vigueur au moyen d'une résolution conjointe des deux
Charbres. - ILa loi stipulait également que d&s qu'elle cess ait de s aoDlquer,
1a leglslatlon existant 1rmed1abemenu avant son entrée en vigueur devait de

nouveau av01r force de l01 ‘ v _ e L e

r o s e = e

S En vertu d'une Sion du Cebinet rendus le
o ; 11 2 été converu gque le Solliciteur général
SR it, aves 1l'aide du ministre de la Justice, un mémoirae
7 sur la peine de garu; en vue de recommander au Cabinet la lignas
. 'de conduite 2 suivre au sujet de cette loi et de déterminer quel
serait le moment le plus Opportun pour établir cette ligne de
‘conduite.. . . - v . ' : N
_ . Dans une lettra adressde au SOL:Slg né 2 la date
du 7 mai ]9;_, le premier ministre d souligné 7'1”oortance;de
fixer, bien avant le mois de décembre. 1972, la politique-que le’
gouve”noncnu entond su LVre sur cette question. S ’
OBJHT
,,_ﬁ L Le prosent mémoire a pour obw et d'obtenir
~1'adhésion du-Cabinet en ce qui a trait 2 la préparation de la
~1loi qui sera présentée au Parlemernt,. — % un moment opportun, &au
cours de l'zmnée 1972, - en vue de ""bollulon de la peine de

'J_mort pour toute infraction, c'est-&-dire le meurtre, la piraterie
‘et la trahison; ou-en vue de toute autre fagon de traiter la
- question de la peine de mort qu ‘pourrait étre aporouvoe par:
le Ca01nuu. S T L A T S s
iy o o L e T R

Pl -, N
VIJE‘LJ

TS

ek

-t ,.u..'. ..

‘ fLe Parlemenb acit adonter une . pouvefié loi .avant. i
le 29 docembre 1972, s'il ne veut pas gue ce jours lq, la: 101_!-__.
redev1enne ce.qu' elle Stait immédiatement avant le- decembre"""

X967, i.el lorsaue le.meurtre etalt~"duallFl’" s'il etait nrogete
.et commis de Pronos: dellbpr’" par_le meurtrier, si le meurtrier.
f\aalssalt par son propre Falt“ ou,-lee rreurtrler, "Dar son
?proore Lalt“
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TR ‘ : '  Nonobstant lz loi. de 1987, la piraterie continue °
Lo Lo an etro punissable de mort lorsque l'accuséd commet toute infraction
xﬁ.;,kfg',_ qul, d'apres le- droit des gens, constitue un acte de piraterie
. .~ . si, en . commettant l'infraction, l'accusé tue ou tente de tuer un°
. autre personne ou accomplit un acte qaelconoue su%captﬂb]e de .
- “mettre en danger la vie d'une autre personne. La peine de mort
est. oblldato¢re lors. d'une . conaamnatlon pour plraterle.-\

: . horobstcnt la 1oi de 1967 1a tran*son est aussi
-punlssablm ao morv lorsqu e11e comporte 1l'acte

a)’ de:uuer ou de'uenter de tuer Sa VaJest de. faire la
' guerre contre le Canada ou d'alder un ennemi en guerre
- contre le Canada (toutes infractions pour lesquelles la
“.{pelne de mort constitue le seul chétlmpnt), ou

b). de recourir A la force ou 2 la violence en vue de ,
- . renverser le gouvernement, d' esoionner, ou de conspirer
pour accomplir toute chose précitée (toutes infractions
pour lesquelles le chitiment est 1a peine de mort ou,
,~l'emnrlsonn°ment é parocthlte)

e NHE En 1900, a Chambre des communes a consacré cing
. 'Jours 'de “séance debauure une résolution présentée par MM, Byrne,
Nugent, Scott et Stanbury, en vue d'abolir la peine de mort dans

+ les cas prévus par le Code criminel et de la remplacer par une
peine d'emprisonnement & vie dans les cas'oh la peine de mort

- était alors obligatoire. La motion-a été reJeteD par 1L3 vowx_
'contre 112 repurt es de la fago suivante : :

o Pourf:: f. -;  ff, o fu.fConfre }k
S -,73'_::' Libéraux’: AT : ;;51' S o ~'_”, 
17 . Progr.~Cons. . 79 )
21 . NPD L=
e e = Créditistes. S 9
B | Crédit soc. . - _
" | S112 13

En novomb;e 1967, 1a Cnambro Qos chmunns a

‘consawpgﬂnsu- jours & 1'étude_du projet de loi C- 168 qui

vfavalt pour _but de_ moleler Jde_ code criminel en_dé&finissant
lle meurtre quallfle.wa l'artlcle 2024, comme 11 sult.

g 3~"2)» Le meurtre est dit qualifié, 3 l'ngara'de.tOuto
©- - .. . personne, lorsque cettes personne par son propre
‘falt a causé ou a1dp é causer la moru

Cese s a) ‘d'un o?flcler de oollce, d un agent de pollc

S+ ... d'un constable, d'un shérif, d'un shérif addo*nt,

e - d'un officier de shérif ou d'une autre personne
employée a la préservation et au maintien de la

Loo-opalx publlqde, aclssanu dans l'exerc1ce d° ses-

o vfonutlons, ou- : ’

'“’b),fd'un dlrocbeur, d'un sous- dﬂrectour, d un

~ . Tinstructeur, d'un gardien, d'un gedlier, d'un
- garde ou d'un autre fonctionnaire ou employé
7 _permanent’ d'une DflSOﬂ, aclssanu da ans: l'exe”01cpf
fﬂde ses fonculons,-,s § e _;,1;3 :, i i >
od a consellle é une autre: Dersonqo de cowmattre un acte
quelconque ‘qui cause ou alae 2 causer la mort; ow a . .
inci téicette auurp ‘personne .&. conmettre un tel acte.f,
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. - ILe DrO]et de loi avait &t8 présentf par le Qolchw teur -
général (M. Pennell) qui a déclaré que “chaau; député, y compris les- menbres '
du Cabinet, serait likre d'exprimer son opinion personnelle sur le bien-fondé
du projet de loi. Le Solliciteur général a soulignd la similitude de ce
prOJet de loi et du projet de loi des aenutes qui aurait &té déposé lors de:
1a session précédente”; mais il a déclaré qu'il existait néanmoins une

, . importante différence de principe entre les deux projets de loi. M. Pennell
..~ - adit que son projet de loi constituait un campromis, que - les arguments qu'il.
se proposalt d'evoquer en faveur du principe du projet de loi pourraient tout’
aussi bien &tre évoqués en faveur de l'abolition pure et simple de'la pelne
de mort, mais que le proge; de loi constltualt la mesure qui augurait le mieux
d ce moment-13.

"1“ e —— - e e e+ # e i

CoTTTmmTT o Ty Lor “de 13 motion er. vie de la dsuxidme lecture
(aloptee var 1lL voix contre 87), tous Wec'me mbres du Cabinst . !
qui euxlent orésents (uTOl» d'entre eux étaient absents), exceptd
un seul, ont voté en faveur du projet de loi, ILors de la motion en vue
de la t”01si°ﬂ° lecture (aaonuve par lO) voix contre 70), tous T
les membres du Cabinet qui étaient présents (trois d'entre eux

étaient de nouveau absents), excepté un seul, ont "obe_wn faveur

Ju_projet dé loi. ~ A‘ce+te occasion, le résul;gt de la _mise aux voix a
été le sulvunu." T :

72 - - Libéraux - 15 ,
16 . Progr.-Cons.. - - L7
.17 . NPD. =

- Crédit soc. . 2

- Créditistes. = -~ 6 ;

-

_ N Le pro:;et de 101, tel qu'il a ete prés g
“de compte aﬁopté, se trouuv ci- JOlﬂu, é 1'annexe "AY.

~LIGHES D& C DUITE ZLTRE LESQUEL ES LE GOUVEREEIENT POURRAIT CHOISIR

. _ V0101, semble~t— -il, les diverses propositions que
le gouvernement oourra*t choisir et pr ‘Sbﬂu r au Parlemeht:

c'est-3~dire le masurtre, la piraterie et la trahison;
2 la suite d'une telle abolition, aucune personne ne _
pourralt 8tre condamnée é la Depd on, au Canadaj; - o

:a)\ygb011r la pewnp de mort pour toutes las 1nfranvlons, S
. i

’,

b} abolir la peine de mort pour tOutea les 1nLractlon¢,
- excepté Ta trahlson' ‘ »

g i - b~ miah -

~praolon gcA 1 aopllc tion de la l"lOCtlf’l cat1 or:._ “de 1967 pendant un

. laps de temps qui permettrait d'établir une comparaison
- entre. - trois perﬂodes d'environ six ans chacune au
cours. Gesq%el;as la 101 rolatlvD au meurtre a été

"jAdererenuer

e e Yt

ji)" la Derlode de 1955 é 196 ; pcndéht ;aouﬂlle
© . tout meurtre était quallfle;'eu la peine dé;
morb etalt 1e sauW chétlmen ' n

'la pér 1ode dc 196l.a l u7, oendant laguel i
~le meurtre était - qualifié ou non qualifig, et 1
la DeﬂLevpour un meurtre- non gu ié eta

.‘ootnoacxk.
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v : une tolle O”O]ORgauth<bQT3LT de trois ans, soit

~ 7 jusqu'au. 29 décembre 1975, afin a'acuorder'une année-
- entidre pour comparer et évaluer l'effet de la loi.

 ;p°ndapu chacunedes jtrois périodes distinctes et une -
cannée aupblemenualra_alln gue le gouvernemont et le
‘Parlement pu1ssenu re eyam1ner l'anoemble do 1a

'fqueSL10n,

N -

o "d)-.laisser exolrer 1a 101 dﬂ 1907 dans ce cas, la loi
S o redeviendrait, le 29 décembre 19/2, ce qu'elle dtait
BT le 28_décembre 1967, c'est-2-dire que le meurtre serait
de nouveau qualifi& et punissable de mort lorsqu'il est
projeté et commis de propos délibéré, lorsque le meurtrier
aglt par son propre fait ou lorsgue le meurtrler,\par son
. propre fait, cause la mort d'un aqent de DOllLe ou d'un
gardien de prlson,_ e , v S

e we TR e e e

s e —_—— e e e

. e)"préSenter un nouveau _projet de 10i, en tentant d etabllr deﬂw“-
) nouvelles catégories dD neurtles quallfles et non_
: qua11fles, ou. :

f) présenter Uﬁ nouveau pr01et de. 101 gui remettralt en V1gueur
© " la loi antérieure 2 1961, alors que tout meurtre &tait
S qualifié et que la peine de mort constituvait le .chdtiment
obllgat01re qui était aauorlse. . e '

Que ]e qvo soit la llgne de condulto qui ‘sera
aaootee (aatre que celle de laisser expirer la loi de 1967), le
soussigné est d'""1s qu'elle devra fulro 1 OOJet d'un vote ]1 ore
A la Chambre, car | s . . o

eu

‘a) un précé
L r s en

té établi par le vote libre qui
s que le gouvernement a p;esent

-~

(=%
’

ee

b) au cours de la dernidre décennie,.

-+ la question comme pr3tant i de tre
et comme tr2s subjective car- 371
de caac’n.

QUEL EST LE UOMENT LE PLUS OPPORTUN®

: : ‘La queSuwon fondamenuale est la suivante: combien
de tamps avant le 29 décembre 1972 le prochain dévat parlemantaire
sur la peine de mort devrait-il avoir lieu? Autre questlon impor-
tante:  le probléme de la veine de mort devrait-il &tre soulevé
et une décision devrait-elle &tre rendue . avant ou aprés les
_prochaines é1 ect ons ;eaerales° ‘

: Si le dévat a lleu 1ondtemps avant le 99 dccemor*
1972 le gouvernement. aura = & faire face 4 1'allégation gu'il
ne respecte pas la déclarafion que fit le premier ministre _._
(M. Pearcon3 en novvmore'l967, au cours du debau sur le projet de
. loi, A S5701 B : :

“pour une piriode de cing ans,'51 la motion est
adoptée. . A 1z fin de cette période, la nouvelle

: dec151or 3 rendre pourra 2tre étudidée A la lumire.
,f%5;gj@3 des résultaets qui auronu ét é obtenus. pendant la .
”'E"x’fPéLio@e SuSﬁentlon“ee R R

J“lg}”"_ﬁ>ffvﬂ "Le progep de 161 Mon51eur pR Orateur, “réglera hygﬁééﬁoh;

T - ‘.-. R

e Toutef01s, 1a nubllcatlon de Statlstvcue Canada

‘ 1nt1tu1ee "La Statlsthue de 1'Homicide - l°7l" ne:.sera pas -
‘¢dlsponlble avant ‘le mois de ‘juillet 1972. La publlcatlon 1nt1tulee-
"La Statlsthue‘de la criminalité - -1969" ne ‘'sera pas: dlsponlble_re
‘avant" julllet 1972 et la publlcatlon de 1970 ne. sera pas dlcnon1--’”
ble’ avan;" ' AR Co : ~ :

L eeewees 5T
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w ; La Queszzow du moment le olvs opportun pour un .
debaL au Pa*lempnt dépend toutefeois de la d°c1slon que prendra
~le Cabinet guant & la ligne de conduite qu'il désire. suivre en

cette affair@

RS ; SRR Sl le Cablneu'aecwae qao le gouvernenenu adopte
e comme llgne de conduite d'abolir completement ‘la peine de mort,.
_c ‘est le sort du gouvernement lui-méme qui sera en jeu 2 la
sulte de cette décision. Le moins que l'on puisse dire c'est
‘qu'une question gui met tellement en cause la conscience
;1nd1V1duPlle et les convictions pe rsonnelles, si elle est
' _soumise 3 la-discipline de parti,” ~ serait de nature a semer. la
lelSlon au s¢1n'des membres du ‘gouvernement. )

Si le gouverﬂemonu décide que 1la question doit
falre l'objet d'un vote libre, 2 moins d'un accord conclu entre
les partis, uvne défaite & cet égard constituerait néanmoins

~une défaite pour le gouvernement, et il en résulterait des
difficultés d'ordre constitutionnel., A 1! enoque du-dernier

vote libre (31967), le probléme qui_se posait n'était pas .

-gicelul de 1! abolltlon complete mais seulement de l'abolltlon

Tpartiellel I1 se peut gque bon nombre de députés ne soient pas’

'disposés, en 1972, & aller jusqu'd préconiser l'abolition pure .~

et simple..

- I Parml 1es six llcnes de condulto oul S offrent
“au gouvernement, le public verrait probablement dans les lﬂgnes
'a) et b) un 0051r, de . la part du gouvernement, d'abolir la peine.
.de mort ou, €u moins, de faire un pas de plus en vue de son
abolition. Quant 2a d), e) et f), on les interpréterait vraisem-
SRR blablement comme un désir du gouvernement de retaollr une peine
Sl s de mort qui serait d'une portée plus générale qu'elle ne.l'a
I été depuis 1967. - Seule lz ligne de conduite c), c'est-3-dire
la prolongation de la loi de 1967 pendant un temps suffisamment
long pour pouvoir établir une véritable comparaison entre trois
perlodes e"”‘es, mais durant lesquelles les. lois étaient diffé-
- rentes, permettrait au gouvernement - draffirmer. qu il n'existe
pas encore assez deé .preuves pour domonLrex'av oui ou non la
peine de mort dOlb nécessairement figurer dans le.droit. pénal
canadlen ou s'il . ralt é souhalte qu ello en fasse partl

: 81 c est la lwgne de conduite c¢) qui. est adoptée,
.on peut prévoir de fortes pressions ‘4 la Chambre en vue d'apporter
une modlflcaglon au Code criminel qui -enl®verait au Cabinet le

~ pouvoir de commuer Jes senternces'de mort. Si ce pouvoir était.
‘rayé du Code criminel, le gouvernement aurait toujours le droit
de commuer les sentences de mort en vertu de la prérogative
royale de clémence, mais il est facile de comprendre qu'il
‘hésiterait & l'exercer a la suite de 1° aorogatlon du pouvoir .
statutalre de commutatlon par le- Parlemenu. - :

: V01C1 les chlffres relaths é la oe n -dé mofiijv
au Canada, &onuls 1961 T . o

S Persornes dont. le sort a
BT Sentencea e été réglé d'une autre fagon
*Annee ~de mort - Exécutions Commutatlons (Cours d'aoovl, etc.)

10

f&PHp@bm
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(Un cas attend la décision du Cabinet)

o Pendant le débat qU] eut llau en 1907, quatreﬂ
‘députés, de tous les partis, ont posé un certain nombre de.

qdeétioﬁs au gouvernement sur le sens 2 donner 2 l'expression
"embrlsonqemepu & vie", étant donnd que la Commission nationale
des libérations condwblounellos a comme pratique d'accorder la_

" libération condw ionnelle 2 des détenus dont la sentence de mort

a été commuce Le gouvernement & répondu que, depuis 1964, un..

réglpmen‘ de 1a Loi sur-la libération condﬂuloﬁnélWe prevovaﬂu
qu'un détenu purgeant une sentence de mort commuée en peine .

d'emprisonnement 2 vie devaif purger au moins dix ans de sa

Document divulgué en vertu de la Loi sur I'acces a I’inf_ormation'
. . ; _
- O —
o ' o e l ; Personnns dont le sort 2
_ Sentences = L - été réglé d'une autre facon
.. Année  de mort . Exécutions Commutations -(CO1rs ﬂ'aDDOI stcy)
1968 1. - . 1 - -
1969 - o - — -
1970 - 3. - 3 -
1971 1 - z :
Total =~ 5 - - Lo .o

. peine avant de pouvoir bénéficier d'une libération conditionnelle.
D'aprés une d150051t10n de la loi de 1967, une libération condi-

tionnelle de ce genre eylge 1 assemtlmcnu du CGouverneur en
conseil. » : ' : :

v

Ouant é la questloﬂ du mOﬂont le olus oooortun,

1e sousolgno estime qu'il n'y a aucune raison valable de discute T,

£

~de quelque fa¢on que ce soit, de la peine de morb, au cours d' une

“€lection general Un gouvernement qui doit s'occuper de bien

entendue dans son sens le plus large —-ne devrait pas lier son

sort aux mesures gui devralonu 3tre prises, en vertu du droit

penal é lrégard. dec neurbrlers, des trainres et des Dlraues.
r k ‘

/
RWL&TIONS FEDERALES P O"L'CTALHS

~

11 emblerait Qu'il"n'y-ait’aucune obligation de
la part du gouvernement de discuter avec les gouvernements
_.provinciaux des aovantages de' la 7eglslatvo projetée. -Aucuhe

_discussion officielle avec les provinces n'a eu lieu, par. ‘échange

de correspondancs ou autrement, avant la presentatlon dos lows

“de. 1961 et dn 1947

COl'\lSUL'I’LX’I‘IO‘Y IFTZRNTWTSTJRImLL“

| 'Le soussigné a consulte son colléguv,_le.miniStre'
»de la Justlce, qu1 a aourouvc le présent mémoire. . - - ~

“¥RELATIONS EXTE 13 JRE s

La queSulon de la ‘peine do mort est de nﬂturc 2

- d'autres questions - notamment de securlta economvouc'Pt 5001ale,

provoqu T de fortes réactions énotives et il sembie que la phxartdes

adultes aient leurs idées li-dessus, au Canada. Le soussigné

.. est d'avis qu'il n'y a pas lieu pour le gouvernement d'entre-
- . prendre un programme de relations extérieures qui 1n51stera1t

sur 1'un ou l'autre des aspects de la quostlon qui. seront

»J"dlscuues par le Parlemoxu.. On peut s'attendre d des représen—- - = .

*;tatlons de Ia paru des corps de police st d'autres organisations'.
“‘dans 1l'ensemblé du pays;. comme ce fut'le cas avant la D”Oﬂu]ca—? h?
 u1on des 101S"pe tlnvntea de. 1901 et de 1007 SRR L e
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S L Ip titut cfzadwen de 1 oolnlon puo11quo' _ L ¥

- (Gallup Poll. of Canada) donne les' résultats suiv jents, & 13"' .

. . suite des sondages qu'il a faits der 1is quelques annees, ‘sur - '
- la‘quesulq_ de 1 'abolition de la pelﬂe do mort: .

bathacn 202

'_En faveur‘de 1'abolition COﬁt”e 1 abolltwon Sans opiniocn.

943 o 18 om0 9

S1953° o o R 0 g T

1958 . - 0 33% AR 52% S L 15%
%0 g o mg e

1965 . S 3%k o 56% ,9%.- ]
1966 | o 37% . 53% lO !
o 1972 (fev ) R : 30% ) B - i 630/0 : . 7%‘ ‘i§

o o 1971, le soussigné a falt effeCuuer deux
.- études sur la veine de mort au Canaca.

a) une etudo de M Bernar d Grenier, qui met & jour le
Livre blanc du minist2re de la Justice, datant de
11965 et intitulé "La peine capitale - Documentation
sur son ooget et sa valour"; et '

- b)  une etuao du DTOLeSSQhr T.A. Fattah, du Département R

: -de- crlmlnologﬂe de 1'Université de Monur al, intitulée 1

"L*effet oreventvf de la peine dﬂvmorc" o -

Le- premler de ces documants, dont un exemDWawre est’ JOlnu Y la
présente, se limite uniquement aux faits et l'auteur n'exprime

aucune opinion ou conclusion sur la question. La seconde étude -
contient de trés nombreuses recherches et . en vient & la conclu-

sion que. "l’aurmentatlon.du .nombre d’hom1c1des crlmlnelé, au coursmdes
 derP1é es ennées, ne peut. étrc at*rlbuee > la QUS“enSlOH de la

pelne de moru " 3 : : - Lo T s ’ o s

-

: Le soussigné est d'av1s que ces de ux doculerts
'devralent ét“e dle”;DucS aux deoutes et mls en vente dans le
public.

Co SULTATIOE AVEC LE PARTI

ulté lor541° le Ca01net

T . : Le parti devrait &tre cons 3 ,
aura pris une décision, & ti oire, sur les questions - . &

... . précitdes.

1A FED?RATTOI‘iiBERALE

: Aucunn déclaration de principe n'a étd faite - : :
sur 19 sugeb, par cette Federaulon.- : . : :

"RECOYMANDATTO%S

7L~f_g]j Le-souo51gne recon‘andovau'Cabinet:
";Vla) °de charﬁar le- manSuére de la Justice de préparer un
< projet de loi visant % abolir la peine de mort pour
_ toutes les infractions, c1non, da’ 1ndlquer qu°l autre
*-~or03°t ae 101 devralu etre preoare,-. -
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- . . b) de prescrire gue le projet de loi soit présenté au
R .- Parlement le plus tdt possible, en 1972, sinon, de
IR - déterminer é_qae‘ monent,-s'il y a lleu, 11 feaudra
- présenter un nouveau projet de loi, et I

e " ¢). 'de prescrire que la queSuloﬂ Faose 1 ooget d'un vote
e IR -‘llbre de la part deo memores du gouvernemenu. L
' - Je vous prie d'a agréer, chers Colleguos,
l'exore551on de mes sentiments distingués.

Solliciteur général-

.. Jde suis d'accord

Mlnlstre de Ta Jus tice
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MEMORANDUM

: . . GOVERNMENT OF CANADA

FROM SPECIAL ADVISER,
bt CORRECTIONAL POLICY

o |:) DEPUTY SOLICITOR GENERAL

SUBJECT

SUsET Capital Punishment

YOUR FILE — V/REFERENCE

Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur l'acces a l'information

NOTE DE SERVICE

GOUVERNEMENT DU CANADA

. SECURITY - CLASSIFICATION - DE »SE:CUR/TI::

CONFIDENTIAL

OUR FILE — N/REFERENCE

DATE

B February 14, 1972

I attach three copies of a French translation of
the Memorandum to Cabinet on capital punishment.

I assume that you will pass one or two copies Sne /’79€$2—

to -the Minister.

Atts,

CGSB STANDARD FORM 22CP 7540-21-855-4989
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. MEMORANDUM

.- GOVERNMENT OF CANADA

mow  SPECIAL ADVISER,
oF CORRECTTONAL POLICY

T D DEPUTY SOLICITOR GENERAL

SUBJECT

SUJET Gagital Punishment

Document disclosed under the Access fo Information Act —

Document divulgué en vertu de la Loi sur 'aceés & l'information

NOTE DE SERVICE

GOUVERNEMENT DU CANADA

—

_
mE

SECURITY - CLASSIFICATION - DE SECURITE

CONFIDENTIAL

OUR FILE — N/REFERENCE

YOUR FILE — V/REFERENCE

DATE

February 14, 1972

o 1 attach three copies of a French translation of
. the Hemorandum to Cabinet on capital punishment.

1 assume that you will pass one or two empi&s

£ %he Hinister.

A

Atts.

AUREGH

CGSB STANDARD FORM 22CP 7540-21-855-4989

, :
i @l
uv\.,,vc\

Aa Js ﬂaﬁmﬁﬁ.
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LE PRESENT DOCUMENT APPARTIENT AU GOUVERNEMENT DU CAMADA

- CONFIDENTIEL

e le 7 février 1972 S

MéMOIRE A L'INTENTION DU CABINET = | ‘

Objet: La peine de mort

LE PROBLENE

En vertu du cha01tre 15 des Statuts du Canada,
1967-1968, le Parlement a modifié le Code criminel en vue de
limiter la peine de mort pour meurtre qualifié aux cas olt
-1'accusé, par son propre fait, a causé ou aidé A4 causer la
‘mort d'un agent de police ou d'un gardien de prison, agissant
"dans l'exercice de ses fonctions, ou a conseillé 4 une autre
personne de commettre un acte quelconque qui cause ou aide 2
causer la mort, ou a incité cette autre personne & commettre
un tel acte.

: Cette loi a été sanctlonnee le 21 décembre 1967

et est entrée en vigueur le 29 décembre 1967 .
La loi prevoyalt avoir effet pendant une période

de c1nq années a compter du jour fixé par proclamation pour son .
entrée en vigueur, et il y était dit qu'elle expirerait. apres
ces cing années, excepté si, avant la fin de ladite période,
le Parlement, en vertu d'une résolution conjointe des deux
Chambres, ordonnait qu'elle resterait en vigueur. Elle prévoyait
aussi qu'é son exolratlon, la loi qui précédait immédiatement
~son entrée en vigueur s appllqueralt de nouveau.

_ : _ En vertu d'une dec151on du Cabinet rendue le

L février 1971, il a été convenu que le Soclliciteur général
rédigerait, avec l'aide du ministre de la Justice, un mémoire
sur la peine de mort, en vue de recommander au Cabinet la ligne
de conduite 3 suivre au sujet de cette loi et de déterminer quel
serait le moment le plus opportun pour établir cette ligne de
_conduite '

Dans une lettre adressée au soussigné & la date

~du "7 mai 1971, le premier ministre a souligné 1l'importance de
fixer, bien avant le mois de décembre 1972, la polltwque que le -
gouvernement entend suivre sur cette question.

OBJET

: Le présent mémoire a pour’ obJet d'obtenlr
l'adhe51on du Cabinet en ce quil a trait & la préparation de la
“loi qui. sera presentee au Parlement, - 3 un moment opportun, au

" cours de 1l'année 1972, -~ en vue de l'abolition de la peine de
mort pour toute infraction, c'est-3-dire le meurtre, la piraterie
et la trahison, ou en vue de toute autre fagon de traiter la
question de 1la p eine de mort- qui pourraLt 8tre approuvée par
le Cabinet.

~

ELEMENTS,_

'Le Parlement doit . adonuer une .nouvelle" 101 avant
. le °9 decemhre 1972, sinon la loi antérieure au 29 décembre 1967 .
.. sera remise en vigueur, c'est-3-dire que le meurtre était "qualifig"
~lorsqu'il était "prémédité et voulu" par le meurtrier, lorsque le
.. meurtrier agissait 'par son propre-fait" ou lorsque le meurtrier,
“»"par son propre fait", causslt la mort d un agent de pollce ou
d un garalen de prlson. : . : : .

o“- L '..,. o~o'o>2
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. ‘ Monobstant la loi de 1967, la piratérie continue
‘ a4 8tre punissable de mort lorsque l'accusé commet toute infraction
© qui, d'aprds le droit des gens, constitue un acte de piraterie,
~si, en commettant l'infraction, l'accusé tue ou tente de tuer une
auvtre personne ou accompllt un acte quelconque cuocepthle de
mettre en danger la vie d'une autre personne. La peine de mort
est obligatoire lors d'une condamnation pour piraterie. .

Nonobstant la loi de 1967, la trahison est aussi
punissable de mort lorsqu'elle comporte l'acte

~a) de tuer ou de tenter de tuer Sa Majesté, de faire la
guerre contre le Canada ou d'aider un ennemi en guerre
contre le Canada (toutes infractions pour lesquelles la
peine de mort constitue le seul chétlment), ou

b) de recourir 3 la force ou & la violence en vue de

' renverser le gouvernement, d'espionner, ou de conspirer
pour accomplir toute chose précitée (toutes infractions
pour lesquelles le chfitiment est la peine de mort ou
1*emprisonnement &.perpétuité).

"En 1966, la Chambre des communes a consacré cing
jours de séance & débattre une résolution présentée par MM. Byrne,
Nugent, Scott et Stanbury, en vue d'abolir la peine de mort dans
les cas prévus par le Code criminel et de la remplacer par une
peine d'emprisonnement & vie dans les cas ol la peine de mort
était alors ob]igatoire. La motion.a été regetee par lhB voix
contre 112, réparties de la fagon suivante:

Pour . Contre
73 Libéraux = 51
17 Progr.~Cons. 79
21 NPD . -
- Créditistes. 9
1 Crédit soc., . - : L
112 K - 143 .

"En novembre 1967, la Chambre des communes a
consacré neuf jours au Bill C- 168 en vue de modifier le Code
criminel en définissant le meurtre qualifié, dans l'article
202A, comme 11 suit:

"2) Le meurtre est dit qualifié, & 1'égard de toute
' personne, lorsque cette personne par son propre
fait a causé ou aidé & causer la mort

. a) d'un officier de police, d'un agent de police,
" d'un constable, d'un shérif, d'un shérif adjoint,-
‘d'un officier de shérif ou d une autre personne
employee 2 la préservation et au maintien de la
‘paix publique, agissant dans l'exercmce de ses.
fonctlons, ou - .
b} d'un directeur, d’'un ‘sous-directeur, d'un
-instructeur, d'un gardien, d'un gedlier, d'un
, L - garde ou d'un autre fonctionnaire ou employé
. : . . permanent d'une prlso“, sgissant dans l'exercice
Y R de ses fonctloﬂs, : C

ot a comseillé A une autre personne de .commettre un acte
1fquelconque qul cause ou alde & causer la mort, ou a
gglnﬂlte cette autre personne a commettre un tel dCue.-
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Le bill avait été présenté par le Solliciteur
général (M. Pennell) qui a déclaré que “chaque ‘député, y compris
les membres du Cabinet, serait libre d'exprimer son opinion
personnelle sur le bien-fondé du Bill." Le Solliciteur général
a souligné la similitude de ce projet de loi et du biil des
deputes qui avait été déposé lors de la session précédente; mais =
il 'a déclaré qu'il existait nédanmoins une importante différence-
de principe entre les deux bills. M. Pennell a dit que son bill
constituait un compromis, que les arguments qu'il se proposait
at equuer en faveur du principe du bill pourraient tout aussi
bien &tre évoqués en faveur de lfabolition pure et simple de la
peine de mort, mais que le bill constituait la mesure qui augurait
le mieux, i ce moment-la.

Lors de la motion en vue de la deuxiéme lecture

. (adOptee par 11L voix contre 87), tous les membres du Cabinet

qui étaient preoents {(trois d'entre eux étaient absents), excepfe
un seul, ont voté en faveur du Bill. Lors de la motion en vue
de la troisiéme lecture (adoptee par 105 voix contre 70), tous
les membres du Cabinet qui étaient presents (trois d'entre eux
étaient de nouveau absents), excepté un seul, ont voté en faveur
du Bill. A cette occasion, le résultat de la mise aux voix a

été le sulvant-

Pour - ' . Contre
72 Libéraux _ 15
16 Progr.-Cons. L7
17 NPD -

- -~ Crédit soc. 2
- Créditistes 6
105 - 70

Le Bill C-168, tel qu'il a été présenté et en fin
de. compte aoopte, se trouve ci- 301nt ) l'annexe "A"

 LIGNES DE CONDUITﬁ ENTRV LLSQU?LLUS LE GOUVERNEMENT POURPAI CHOiSIR

Voici, semble-t-il, les diverses propositions.que
le gouvernement pourrait choisir et présenter au Parlement:

a) . abolir la peine de mort pour toutes les infractions,
¢'est-a-dire le meurtre, la piraterie et la trahison;
3 la suite d'une telle abolition, aucune personne ne
‘pourrait etre condamnée a la pendaison, au Canada;

D) abollr la peine de mort pour toutes les 1nlract10ns,
excepte la trahlson, : -

) c)ﬂ_prolonger 1 anpllcatlon de la modification pendant un
"' laps de temps qui permettrait d'établir une comparaison
~entre les trois périodes d'environ six ans chacune au
cours desquelles la 101 relatlve au meurtre a ete
~différente:

i) . la période de 1955 2 1961 pendant laguelle.
"~ tout meurtre était quallfle, et la peine de
" mort était le seul ch2timent, o ’

. ii)  1la période de 1961 3 1967, pendant laquelle .
.. le meurtre était qualifié ou-non quallfle, et -

la peine pour un meurtre non quallfve etalt

l'emorlsonnement a -vie, et. - . e

}ﬁj{iii)inla pér riode de 1967 21973, pendant 1aquelle le
. * meurtre qualifié aura-été limité aux cas qui.

:ﬁlinkﬁf;n;fg;if'iﬁ  comportent la mort d'un agent de police ow d'un .

-.nggardlen de. prlqon,
' ?.‘_5.0'0 0 DLP
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' une telle prolongation serait de trois ans, soit . )
. o Jjusqutau 29 décembre 1975, afin d'accorder une année i1l

~entidre pour comparer et évaluer l'effet de la loi
ppndant chacunedes trois périodes distinctes et une
année supplémentaire afin que le gouvernement et le
Parlement puissent ré- examlner 1 ensemblo de la
question; :

'd) laisser expirer la loi de 1967;. dans ce cas, la loi
redeviendrait, le 29 décembre 1972, ce qu'elle etaLt
le 28 aecembre 1967, c'est-3-dire que le meurtre
serait de nouveau qualifié et punissable de mort
lorsqu'il est prémédité et voulu, lorsque le meurtrier
agit par son propre fait ou lorsque le meurtrier, par
son prepre fait, cause la mort d'un agont de pollce
ou d'un gardlen de prlson,

e) . présenter un nouveau bill, en tentant d' etabllr de
nouvelles catégories de meurtres quallfles et non
quallfles, ou

) Dreqenter un nouveau bill qui remettralu en vigueur
~la loi antérieure 21961, alors que tout meurtre était
qualifié et que la peine de mort constituait le ch@timent
obligatoire qui était autorisé.

: Quelle que soit. la llgna ‘de conduite qui sera
adoptée (autre que celle de laisser expirer la loi de 1967), le
soussigné est d'avis qu'elle devra faire 1l'objet d'un vote llbre
a la Chambre, car

a) un Drecedent a été établi par le vote libre qui a eu
lieu lors des lois. que le gouvernement a présentées en
1961 et en 1967, et S

b) au cours de la dernidre décennie, le Parlement a considéré

' la question comme pré&tant & de tres grandes controverses
et comme trks subJectlve car-elle s adressu 3 l1la conscien
de chacun.

QUEL EST LE MOMENT LE PLUS OPPORTUN?

La question fondamentale est la suivante: combien
de temps avant le 29 décembre 1972 le prochain débat parlemeﬂualre
sur la peine’ de mort devrait-il avoir l1ieu? Autre question impor-
tante: le probléme de la peine de mort devrait-il etre soulevé

et une décision devrait- elle 2tre rendue avant ou apres les
prochalnes élections fédérales?

, ’ Si le débat a lieu longtemps avant le 29 decembre
1972, le gouvernement aurait & faire face & 1l'allégation qu'il
ne respecte pas la déclaration que fit le premier ministre

(M. Pearson), en novembre 1967, au cours du debat sur le Blll
€-168, é ‘savoir: . . .

-"Le Bill, Monsieur L'Oratpur, reglera 1a questlon
" pour une période de cing ans, si la motion est
adoptée. A la fin de cette période, la nouvelle
décision % rendre pourra éure étudiée 3 la lumidre
des résultats qui auront été obtenus pendant la
perlode susmentlonnee " : :
we
- Toutef01s, les donnpes de Statlsthue Canada o
v relatlves au meurtre pour 1971 ne seront pas disponibles. avant
- le.mois de juillet: 1972. Les données relatives aux infractions
=77 7 criminelles et autres pour 1969 ne seront pas disponibles avant
T oL juillet 1972, et les données pour 1970 ne seront pas dlsponlbles
‘ *“”»zgfavant lp mois d avrll 1973. ' ' . oo Lo

)

-;Vcio...'o-ooo)
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. La question du moment le plus opportun pour un
débat au Parlement dépend toutefois de la décision que prendra
le Cabinet quant & la ligne de condulte qu'il désire suivre en
cette affaire.

: Si le Cabinet décide que 1le gouvernement adopte
comme ligne de conduite d'abolir complétement la pelne de' mort,
c'est le sort du gouvernement lui-méme qui sera en jeu & la
suite de cette décision. Le moins-que l'on puisse dire c'est.
qu'une question qui met tellement en cause la conscience
individuelle et ' les convictions personnelles, si elle est
traitée en fonction des partis, serait de nature & semer la
division au sein du parti au pouvoir.

Si le gouvernement décide que la question doit
faire 1'objet d'un vote libre, & moins d'un accord conclu entre
les partis, une défaite & cet égard constituerait néanmoins
une défaite pour le gouvernement, et il en résulterait des
difficultés d'ordre constitutionnel. A 1 epoque du dernier
vote libre (1967), le probléme qui se posait était celui non
pas de 1l'abolition compléte mais de 1'abolition partielle
seulement. Il se peut que bon nombre de députés ne soient pas
disposés, en 1972, & aller Jjusqu'd préconiser l'abolition pure
et simple. : : ,

Parml les six llgnes de conduite qui s'offrent .

au gouvernement, le public verrait probablement dans les llgnes
a) et b) un de51r, de la part du gouvernement, d'abolir la peine
de mort ou, du moins, de faire un pas de plus en vue de son
:abolition. Quant A d), e) et f), on les interpréterait vraisem-
blablement comme un désir du gouvernement de rétablir une peine
de mort qui serait d'une portée plus générale qu'elle ne 1l'a

été depuis 1967. Seule la ligne de conduite c), c'est-3-dire

la prolongation de la loi de 1967 pendant un temps suffisamment
long pour pouvoir établir une véritable comparaison entre trois
périodes égales, mais durant lesquelles les lois étaient diffé-
rentes, permettrait au gouvernement d'affirmer qu' il n'existe
pas encore assez de preuves pour démontrer si oui ou non la
peine de mort doit nécessairement flgurer dans le droit pénal
canadien ou s'il serait & souhaiter qu'elle en fasse partle.

~

: Si c'est la ligne de conduite c¢) qui est adoptée,
on peut prévoir de fortes pressions & la Chambre en vue d'apporter
une modification au Code criminel qui enldverait au Cabinet le
pouvoir de commuer la sentence de mort. Si ce pouvoir était

- rayé du Code criminel, le gouvernement aurait toujours le droit
de commuer les sentences de mort en vertu de la prérogative
royale de clémence, mais il est facile de comprendre qu'il
hésiterait & l'exercer 2 la suite de l'abrogation du pouvoir

'*statutalre de commutatlon par le Parlement. -

- | V0101 les chiffres relatifs é la peine de mort,
au Canada, &epuls 1961° ; _

Personnes dont le sort a

~ Sentences I - ‘ été réglé d'une autre facgon
Annde de mort Exécutions Commutations (Cours d'appel, etc.)
‘1961 17 1 10 6
1962 13 .2 v 7 Lo
1963 20 - T 5
SA96L 5 = 3 =
e 1966. _" ir - = 10 1
'.:".:1.- c.o . .6
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~ 6.~
‘ o ‘ o Personnes dont le sort a
- Sentences = - ‘ - - . été réglé d'une autre facon
- Année de mort - Exécutions Commutations (Cours d'appel, etc.)
1968 - 1 - 1 | -
1969 . O - - -
1970 3 | - 3 -
1971 1 = - -
Total - L -

>

(Un cas attend la décision du Cabinet)

Pendant le débat qui eut lieu en 1967, quatre
membres, de tous les partis, ont posé un certain nombre de
questions au gouvernement sur le sens 4 donner 4 l'expression
"emprisbnnement 3 vie", étant donné que la Commission nationale
des libérations conditiopnellcs a comme pratique d'accorder la
libération conditionnelle i des détenus dont la pelne de mort.

a été commuée, Le gouvernement a répondu que, dés 196L, un
-réglement de la Loi sur la libération condltlonnellevprevoyait
‘qu'un détenu purgeant une peine de mort commuée en peine
d'emprisonnement & vie devait purger au moins dix ans de sa
peine avant de pouvoir bénéficier d'une libération conditionnelle,
D'aprés une disposition de la loi de 1967, une libération condi-
tionnelle de ce genre ex1ge l'assentiment du Gouverneur en
conseil. -

: Quant & la questlon du moment le plus: opportun,
le soussigné estime qu'il n'y a aucune raison valable de discutern
de quelque facon que ce soit, de la peine de mort, au cours d'une
“élection generale. Un gouvernement qui doit s’ occuper de bien
d'autres questions - notamment de sécurité économique et sociale,
entendue dans son sens le plus large — ne devrait pas lier son
- sort aux mesures qui devraient 2tre prises, en vertu du droit
pénal, & 1'égard des meurtrlers, des traftres et des plrates.

RELATIONS FEDERALBS PROVINCIALLS

I1 semblerait qu'il n'y ait aucune’ obllgatlon de
la part du gouvernement de discuter avec les gouvernements
provinciaux des avantages de la législation progetee. Aucun
entretien officiel avec les provinces n'a eu lieu, par échange .

- de correspondance ou autrement, avant la présentation des lois
de 1961 et de 1967. o

CONSULTATION INTERMINISTERIFLLV

Le soussigné a consulté son collégue, le mlnlstre_
'de la Justlce, qu1 a approuvé le presenu mémoire. '

RELATIONS EYTERIEURES

C La queSulon de la pelne de mort est de nature X
provoquer de fortes réactions et il semble que la plupart deq
adultes aient leurs idées li-dessus, au Canada. - Le soussigné
~est d'avis qu'il n'y a pas lieu pour le gouvernement d'entre—
- prendre un programme de relations extérieures qui insisterait
~sur 1'un ou l’autre des aspects de la question qui seront
discutés par le Parlement. On peut s'attendre 2 des reoresen— ,
tations de la part des corps de pollce et d'autres organlsatlons .
~ dans 1'ensemble du pays, comme ce fut le- cas avant: la: promulga— "
.Etlon des 1015 pertlnentes de. 1961 et de 1967 . . :

v-o'q;to_ctoo? :
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L Institut canadien de 1° opinion puollque
(Gallup Poll of Eanada) donne les résultats suivents, & la
suite des sondages qu'il a faits depuis quelques annees, sur
la question de L'abolition de la peine de mort:

" . Docurment disclosed under the-Access fo Information Act
Document divulgué en vertu de la Loi sur I'acces a l'information

En faweur de 1l'abolition Contre l'abolition Sans opihion

1943 | | 18% R | 73% ‘ 9%

1953 | - 22% | ko 7%
1958 33% o - 527 | 15%
1960 , L% - 5% 8%
1965 35% | 56% 9%
1966 | 37% | 53% - 10%
1972 (£év.) 30% | 63% 7%

_ Enm 1971, le soussigné a fait effectuer deux
études sur la peine de mort au Canada:

a) une étude de M€ Bernard Grcrier, qui met & jour le
Livre blanc du ministére de la Justice, datant de
1965 et intitulé "La peine capitale - Documentation
sur son obget et sa valeur", et

b) une étude du professeur E.A. Fattah, du Départementr
de criminologie de 1'Université de Montréal, intitulée
"L'effet préventif de la peine de mort".

Le premier de ces documents, dont un exemplaire est joint & la
présente, se limite uniquement aux faits et l'auteur n'exprime
aucune oplnlon ow conclusion sur la question. La seconde étude
contient de trdés nombreuses recherches et en vient 2 la conclu-
sion que "1°' augmentatlon d'homicides criminels, au cours des
dernigres années, ne peut étrc attribude & la suspen51on de la
peine de mort.," - :

- Le soussigne est d'avis que ces deux documents
devraient étre distribués aux debutes et mis en venter dans le .

}publlc.

CONSULTATION AVEC LE PARLI

Le parti devrait etre consulté lorsque le Cabinet
aura prls une d86151on, 3 titre prov1501re, sur les questlons
pre01tees. ' :

LA FEDERATION LIB&RALE

Aucune déclaration de principe n'a ete falue

~sur’ le sujet, par cette Federatlon.

- RECOMMANDATIONS -

Lp~sou551gne reﬂommande au Cabinet

‘a) - de charger le ministdre de la Justice de préparer un
projet de loi visant & abolir la peine de mort pour
toutes Les infractions, sinon, d'indiquer quel autre:
UIOJGt de 101 devrait etre prenare,

S S
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b) de prescrire que le projet de loi soit présenté au

Parlement le plus tdt possible, en 1972, sinon,

déterminer 2 quel moment, s'il y a lieu, il faudra

présenter un nouveau projet de loi; et

¢) de prescrire que la question fasse l'obget d'un vote

libre de la part des membres du gouvernemenu.

Je vous prie d' agreer, chers Colleguos,

-1 expr6581on de mes sentiments distingués. .

Solliciteur général

~Je suis d'accord

Ministre de la Justice

001075
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CONFIDENTIEL

v P »
RESUME DE L'AIDE-MEMOIRE POUR LE MINISTRE

Re: Peine de mort

I - Grande-Bretagne

Le 9 novembre 1965, entrait en vigueur

la Loi de 1965 sur le Meurtre qui abolissait la peine

de mort pour une période de 5 ans. L'adoption de cette
ldi,'au moyen d'un vote libre, se fit par 200 voix contre
98 3 la Chambre des communes, et par 169 voix contre 75 &
la Chambre des Lords. A cette époque, 80% des Anglais
étaient en faveur de la peine de mort ou €taient indécis.
"Le texte de la loi est reproduit & l'annexe 1 de l'aide-
mémoire. _
- Au mois de décembre 1969, soit avant _
l'expiration de la période d'essai qﬁi devait prendre fin
le 31 juillet 1970, le Parlement britannique abclissait la
peine de mort de fagon définitive, par 343 voix conire 185
4 la Chembre des communes, et pér 2206 veix contre 174 3 la
Chambre des Lords.

’ Les statistiques anglaises relatives 3
1'homicide (aide-mémoire, p. 2 et annexe 2) n'indigquent
aucune augmentaticn particuliére du taux d'homicide par

suite de ltabolition de 1965.

II - Pays abolitionnistes & travers le monde

Une trentaine de pays ont akoli la peine
de mort de jure de fagon'totale ou quési—totale, et une
dizaine d'avtres l'ont abolie dans les faits (aide-mé&moire,
pp. 2-3). Les statistiques n'indiguent pas que la présence
ou l'absence de la peine de mort ait un rapport quelconque

. avec les fluctuations du taux d'hemicide (aide-mémoire,
. annexes 3 et 4). Entre 1955 et 1965, une sentence de mort

sur deux était mise & ex&cution.

IIT - Les Etats-Unis d'Am&rique

. Va . ®
.- S ’ Quatorze (l14) Etats et deux (2) territoires

s . . . - -~
americains ont aboli complétement cu presque compl&tement

la peine.de mort (aide-mémoire, p. 4). Depuis 1940, seulement

> -, i -~ " P @
sept (7) crimes ont valu 3 leurs auteurs d'étre ex&cutés.

...l..2

: o a / I ‘ 001077



Iv
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‘mort 3 'la lumiére du 8€ amendement de la constitution
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La dernig&re exécution remonte au 2 juin 1967 (aide-

mémoire, annexe 5). La Cour Supréme a accepté de se

qui défend d'infliger des peines cruelles et exception~-
nelles. Un jugement la déclarant constitutionnelle
pourrait bien mettre fin au moratoire gui dure depﬁis
juin 1967. o | .
Les &tudes de Sellin, Dann, etc. n'‘ont
décelé@ aucun lien apparent entre la peine de mort et

la fluctuation du taux d'homicide (aide-mémoire, pp. 5
et 6). Le volume de l'homicide a augmenté depuis 10 ans,

mais cette augmentation est inférieure & celle de la

criminalité en général et des délits de violence en parti-

culier (aide-mémoire, annexe 6). Les recherches de

Sellin ont démontré que la présence ou l'absence de la
peine de mort n'a rien a voir avec le taux d'homicides
commisisur la personne de policiers. Les meurtriers ont
un taux de récidive trés bas et constituent de bons
risques pour les libérations conditionnelles. L'opwnlon
pﬁblique semble &tre de plus en plus favorable a l'aboli-.

tion de la peine de mort (aide-mémoire, pp. € et 7).
| ,

" Le Canada

Aprds un premier débat, en 1966, au terme

duquel le Parlement rejetait par 143 voix contre 112 la

' résolution conjointe de 4 députés visant & abolir la peine

de mort, un second débat'éut lieu en novembre et en .d&cembre
1967 sur le projet de loi d8posé par. le Solliciteur gé&ndral,
monsieur L. T. Pennell: Ce projet abolissait la peine de

mort pour une période d'essai de 5 ans, sauf pour le

‘meurtre qualifié, i.e. le meurtre de policiers ou de mem-

bres de 1l'administration des prisons agissant dans 1'exercice
. !
de leurs fonctions. La Chambre des communes approuvait le

projet par 105 voix contre 70 et le Sé&nat, par 40 voix

'Contre 27. Le vote fut libre de toute attache partisane

(alde—mem01re, pp. 7 et 8)
F D'aprés-les chiffres publiés par Statlsthue

Canada, il ne semble pas que la suspen31on des ex&cutions

-

3 la fin deé 1962 et l'abolition partielle de la pelne.de
mort Z la fin de 1967 aient entrainé une montée en fleche

du taux d howlclde- les variations de ce taux semblent
-n' av01r r;en ad voir avec la pelne de mort (aide-mémoire,

- pp. S_et 9__et,annexe 7). Comme aux Etats—Upls, le volume

...3
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général de la criminalité a augmenté de facon assez
considérable au Canada durant les années '60 (aide-
mémoire, annexe 8). ,

, Le nombre d'homicides commis sur la
personne de pollcners a fluctué de fagon capricieuse,
et il est difficile d'y voir un lien quelconque avec
1 apolltlon de la peine de mort (aide-mémoire, p. 9).

L Les meurtriers ont en général une bonne

conduite, tant & l'intérieur des murs des pénitenciers

qu'en libération conditionnelle (aide-mémoire, p. 10).

\ L! oplnlon publlque, qui devenait de plus

[N

eh plu§ favorable 8 l'abolition de la peine de mort,

semble aveir changé d'orientation et ce, depuis la fin

. de 1970 (aide-mémoire, p. 10 et annexe 9).°

Caractéristiques de la peine de mort

discrimination
I
L ©  Les abolltlonnlstes afflrment gue la peine

de mort est dlscrlmlnato1re en ce gqu'elle est surtout
imposée aux mlnorltes, aux faibles, aux pauvres, aux noirs.

Un des aspects les plus frappants de cette discrimination,

~c'est que les pauvres ne peuvent retenir les services des

mellleurs avocats et qu'ils n'ont donc pas autant de
: | . . . '
chances d'obtenir un acquittement ou une conmutation de

peine gue les riches. Les enquétes et recherches effectuées

.
‘aux Etats~Unis illustrent ces affirmations (aide-mémoire,

pp. 11 et 12).

force d'intimidation

D'aprés._ les _adversaires de la peine de mort,’

son effet intimidant n'est pas supérieur a celul d'autres

pelnes. Une trés forte proportion d'homicides sont commis
4 . .

dans un accés de passion, de colé&re; de jalousie ou de

folie, ou sous 1l'influence de boissons alcooliques. Plus

“de 50%.des victimes d'homicides sont des- parents, des amis

ou des connaissances, i.e. des perscnnes avec lesquelles

l'accusé avait des rapports plus ou moins émotifs. Les

'chlffres américains et canadiens confirment cebte hypothé&se

(cf.aalde-mem01re,_pp. 12 et 13 et annexes 10, 11 et 12).
La peine de mort n'a pas d'effet intimidant sur les 'pro-
feséionnels, hommes d'affaire, cols-blancs ou intellectuels,
sur les membres de la pé&gre ni sur les révolutionnaires.

Elle .en a peu.ou pas sur les auteurs de vols.avec violence

(aide-mémoire, p. 14).

1
i
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vI - Cofit d'une exécution

D'aprés des statistigues américaines,
s accessoires

- une executlon capitale et tous les frai
colitent plus cher 3 1’ Etat gue la détention d'un.

prlsonnler pendant plusieurs annees (a1de~mcm01re,

pp. 14 et 15).

I ~
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) _ RM.J La Brosce
: AIDE-—MEMOIRE POUR LE MINISTRE
I R . -
B Re: - Peine de mort ' JAN 14 1871

Grande-Bretagne

Loi de 1965 sur le Meurtre (1965 Elizabeth II Chapitre 71)

‘1€ débat

" La Grande—nretagne a aboli la peine de mort pour

-

une période d'essai de 5 ans i la fin de 1965; la loi est

entrée en vigueur le 9 novembre 1965. Cette loi, dont on
trouvera le texte en annexe {Annexe n® 1), prévoyait que
personne 'ne serait condamné d mort pour meurtre; pas méme

pour le meurtre d'un policier ou d'un gardlen de prison.

" Elle ne mentionnait toutefois rien au sujet de la trahisen

- b)

et ce crime est, encore aujourd'hui, punissable de mort.

La période d'essai de 5 ans se terminait le 31 juillet 1970.
- r Le prOJeL de loi fut adopte 3 la Chambre des
communes, en troisiéme lecture, par 200 voix contre 98, et

-~

3 la Chambre des Lords, par 169 voix contre 75. Ce fut un
vote libre, les députés n'étant pas astreints 3 la discipliné
de parti. A 1'épogque oli le Parlement de Westminster adopta la
loi:d'abelition temporaire; les sondages d'opinion révélaient
gu'environ 803 des Ancglais é&taient en faveur de la pelre de
mort ou etalent encore indécis
2e débat

Le 8 décembre 1969, le Secradtaire d'é%at a _
1'intérieur déposa une résolution visant & abolir la peine .
de mort de fagon définitive. La résolution se lisait comme
suit: '

"Il est résolu que la Loi de 1965 sur le
Meurtre (abolition de la peine de mort)

; ne vienne pas 3 expiration, contrairenient.
aux dispositions de l'article 4 de ladlte
loi"

'
t

3

Les Communes adoptérent cette ré&solution par 343 voix contre
185 et la Chambre des Lords fit de mémelpar 220 voix contre
174. k'la Chambre Haute et & la Chambre Basse, on tenta de
reporter la décision & plus tard, en disant gu'on ne pouvait
prendré‘de déciéion valable faute de renseignements suffisants
au sujet de l'effet sur le taux d'homicide de l'abolition de
la peine capitale. Ces amendements furent rejetés. Les  ~
partisans de la peine de mort reprochérent,'entre autres, au
gouvernement de ne pas attendre l'expirétion de 1la période
prevue dans la L01 de 1265 sur le Meurtre et de faﬂle orendre_
au Parlement une décision hitive. Ils reprOuherent €galement -
auigouyérnement de ne pas tenir compte de l'opinion publique

.2
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gui était favorable & la peine de mort. Ils 1'accusdrent
de faire preuve de mollesse envers les criminels et de
vouloir abolir la peine de mort avant de s'@tre assuré que
les'prisoné €taient en mesure de recevoir les meurtriers

et de les traiter. On a affirmé qu'une période de 5 ans

'était»tropibréve-pour permettre aux statistiques de

révéler une tendance précise. Quelgu'un a méme suggéré -

‘de n'attendre que la publication des statistiques relatives

d-1'année 1969 avant de prendre une décision finale. Des
parlementaires ont demandé au gouvernement de reporter la
décision & plus tard en raison‘de la proximité des E&lections;
selon eux, il fallait éviter d'en faire un enjeu &lectoral.

On a enfin invité le gouvernement d penser d la sécurité du

'public; pﬁisque le taux d'homicide aurait augmenté depuis

‘lfabolitidn de la peiné capitale. Les abolitionnistes

répondirent que tout avait &té dit au sujet de la valeur et
de l'utilité de la peine de mort et gu'on n'apprendrait rien

qu'on ne savait déja en retardant la décision finale.

Les statistigues

| 5i 1'on examine le nombre d'homicides connus de la
poIice»de_l965 d 1969 (cf tableau n©-1, Annexe 2), on constate
gu'il a subi des fluctuations fort vari&es d'une année &
1'autre. 'De 1965 & 1969, le taux par 1,000,000 d'habitants
fut respeétivement de 2.8 en 1965, de 2.5 en 1966, de 3.2

en 1967, de 3.0 en 1968 et de 2.5 en 1969. L'année 1967 a

connu une augmentation tr&s considérable par rapport & 1966,

le taux passént de 2.5 & 3.2, soit une augmentation de 0.7.
Toutefois, depuis lors, le taux.a diminu&, passant de 3.2 &
3.0 en 19§8 et de 3.0 &8 2.5 en 1269. ' Il est donc revenu, en
1969, & son niveau le plus bas depuis les 13 derniéres années,
soit au méme niveau qu'en 1958 et 1966.

' I1 ne semble donc pac que l'abolition de-ia peine
de mort en 1965 ait entrainé une augmentation considérable
du nombre d'homicides,contrairement & ce que craignaient
Certaines“personnes. o

-

Paysgaboiiﬁionnistes a4 travers le monde

» Les pays qui ont aboli la peine de mort en droit
ou.en fait sont moins nombreux que ceux qui l%ont conservée.

Voici la liste des pays et territoires qui ont officiellement

aboli la,peine de mort en adoptant une loi & cet effet:

Les Antilles néerlandaises, l'Argentine, les Etats de Queens-
land} NQﬁvelles Galles duvsgd et Tasmanie eh'Australie, '
1'Autriche, la Bolivie, le Brésil, la Colombie, Costd:Rica,
le'Dénemark, 1'Equateur, la'Finlande,-le'Groenlandy,le'Hdhduras,

lfislande,'l'Italie, le_gOuvernément fédéral du Mexique et 26

' des,29 Etats fédérés, Monaco, le MOZambique,fla-Norvége, la-

Nouvelle-Z&lande, Panama, les Pays-Bas, le Portugal; la Répu-
bligue dominicaine, la République de Saint-Marin, la Répu-

: : | , 7 ...3
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blique fédéréle d'Allemagne, le Royaume--Uni, la Suede,
‘la Suisse, 1l'Uruguay, le Véﬁééﬁéla. Certains de ces

. pays ont'!toutefois conservé la peine capitale en temps

" de. guerre ou dans les lois militaires _ ,

Voici la liste des pays gui ont abol1 la peine

‘de mort dans les faits, i.e., qui n'ont exécuté& personne
depuis si longtemps qu'en pratiqué( ils n'utilisent plus
la peine de mort. Ce sont la Belgigue, le Luxenbourg,
le Nicaragua, le Surinam, le Liechtenstein et la Cité du
Vatican,"A ces pays il faut ajouter le Canada, Israkl,
le Népal et qguelques autres qui ont considérablement
festrein% le champ d'application de la peine de mort.
Les autrgs pays ont conservé la peine de mort et la
mettent 3 exécution de facon plus ou moins- régulidre.

A ' Les statistiques italiennes, portugaises et
ffangaises n'indiguent pas que-la_présence'ou l'absence
de la peiné capitale dans l'arsenal des senténces d'un
Etat ait:une'relation quelcongue avec:le nomkre d'homi-
cides éopmis dans cet Etat. Les tableaux nCS 5 et 7
qu'on trouvera aux Annexes 3 et 4. révélent gue de 1953 2
.1964, la moyenne du taux d'homicide a &té de 3.21 en
Italle e; de 2.48 au Portugal, alors gu'elle a &té de 5.11
en rrance. L'Italie a aboli la peine de mort de fagon
deFlnLtlve en 1944 et le Portugal en 1967, alors que la
France l a conservée jusau 'a ce jour.

Le Conseil Economlcue et Social de 1l'Organisation
des Nations Unies a &tudié le probléme de la peine de mort.
Au’ terme de ses délibérations, il a acopté lavﬁésolution
15741 dont le 3© paragraphe se l1it comme suit:

_“‘ﬁe Conseil Eéopomique et Social)

3 Déclare que 1’ objectlf prln01pal 3 poursuivre
consiste i réduire progressivement le nombre
d'infractions punissables de mort, tout en
constatant qu 'il est désirable 4’ abollr cette
peine dans tous les pays, de fagon & garantir

. pleinement le droit 3 la vie stipul& & I'article
3 de 1la Declaratlon Universelle des Droits de
1'Homme."

De 1955 3 19€0 il y a eu, dans le monde, l 647
exécutions sur 3,108 condamnations & mort, soit une moyenne

de 53%. De 1961 & 1965, ce pourcentage est descendu &' 50%
(1,033 éxécutions sur 2,066 sentences de mort). Ce pour-
centageia continué de décroitre depuis. lors.. Il.semble que

la peine de mort soit en perté de vitesse & travers le monde.
5 . . -
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II - Les Etats-Unis d'Amériqgue
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<

, ' Quatorze (14) Etats aNt?icains ont aboli la
peiné de %ort; il en est de méme de deux territoires
‘gui appartiennent aux Etats-Unis, Porto-Rico et les
Iles Vierges. Neuf (9) de ces quatorze (14) Etats et
les deux (2) territoires ont complétement aboli la peine
capitale. Ce sont 1l'Alaska, Hawaii, les Iles Vierges,
1'Iowa, lé Maine, le Michigan, le Minnesota, 1l'Orégon,
Porto~Picé, la Virginie occidentale et le Wisconsin.
Les cing (5) autres Etats ont aboli la peine de mort
de facon quasi-totale. Ce sont le Dakota du Nord, New York
le Nouveau—Mexiqué, le Rhode-Island et le Vermont. Les
crimes que ces cing (5)- Etats punissent encore de mqrt sont
le meurtré d'un’policier, d'un gardien de prison ou dfun

gggggggg, jou un second meurtre commis par un détenu qui

T Ty .

purge une sentence d'emprisonnement & perpétuité.

"Au cours des 40 derni@res années, seulement sept

(7) crlmes ont valu & leurs auteurs d'8&tre exécutés. Ce
sont le meurtre (86.4% des executlons), le viol (11.80C%),
le vol & main armee (0.64%), le répt (0.52%), le cambrio-
“lage (0.285%), les voies de fait accompagnées de circons-
tances aggravantes (0.155%) et l'espionnage ou le sabotage
(6.20%). I |

| |De 1930 & 1971, il y eut 3,859 exécutions par
les autorités civiles. La derniére ex&cution remonte au

2 juin 1967. On trouvera & l'Annexe 5, un tableau qui

-~

donne 1'8volution du nombre d'exécutions de 1930 & 1971.
Durant 1'é&té 1971, on estimait & environ 650 le nombre_de-
détenuquﬁi avaient &té condamnés & mort et se trouvaient
en instance d'exécution.' Il est probable gue ce nombre a
augmenté depuis lors. .Les gouverneurs des Etats américains,
qui ont la responsabilité de commuer les c'entence's de'mort
en. pnlnes de détention & perpétuité ou a temLs, attendent
de connaltre le verdict de la Cour uupreme au sujet de la
constltutlonnallte de la peine capltale_avant de prendre
une décision au -"sujet des”deﬁandes de commutation. Le pius
haut tribunal américain a annoncé au cours de 1'été qu'il
allait, a sa session a'automne, entendre conjointement
quétre (43 appels fendes sur 1° 1nconst1tutlo;rali+é'de la
peine de mort 3 la lumigre du 8e Aﬁprqement de la conqtltu~
tion amerlcalne cul défend d’lnfllgez des peines cruelles
et exveotlonnelles (crual and unusual punishment). Plus
£0t durant 1'été 1971, la Cour Supréme a rendu deux (2)
décisions sur la‘procédufefsuivie en matidre d'imposition

‘ -I P - Y v NY ol
de la peine-'de mort; elle a déclaré gue tout en n'étant pas’

1-005
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toujours la ﬁellleure qui %ovt la procédure n btalt pas-

_lnconstltutlonpellc.-

Les études de Thorsten Sellin qui comparaient

" des Etats abolitionnistes et des Etats "rétentionnistes"

contigus de mémes compositions démographique et socio-
économique,’ ont prouvé que le:taux d'homicide n'était pas
plus élevé'dans les ﬁtats abolitionnistes quevdans les Etats
rétentionnistes voisins. En fait, le taux d'homicide ne
varle pas d' Etat abolltnonnw"te 4 Etat rétentionniste sembla-
ble, mais de région & région, de groupe d'Etats 3 groupes
d'Etats. A1n51, le taux d'homicide est plus bas dans les
Etats du nord-est (Maine, Vermont, New Hampshire) que dans
ceux de la région mi-2Atlantique (New Jersey, New York, '
Pennsylvanie); par contre, dans la région m’—ALlant1que, 11
est inférieur 3 celui des Etats_des Grands Lacs. (Ohio,
Michigan, Indiana, Illincis), alors que’dans ce dernier

groupe d'Etats, il est plus bas que dans le sud. C'est‘le

- sud des Etats-Unis qui a détenu longtemps et détient encore

le record pour le taux d'homicide, bien gue ce soit la région
des E+atq Unis ol il se prononce le plus de condamnations &

moert et ofi il y a eu le plus d'exé&cutions. Voici un tableau

qui indiquéil'évolutiOn du taux d'homicide, de 1964 & 1970,

dans les Etats akolitionnistes et ceux qui ont conservé la

peine de mort.

Année Etats abolitionnistes ﬁfats "rétenﬁionhistes“
1964 2.0 4.90

1965 . 2.80 | 4,95

1966 3.45 o 5.90

1967 o325 L 6.35

1968 3.90 o © 6,70
1969 i 4.00 7,00

1970 b 4.65 7.65

" lLes états akolitionnistes ont donc un taux d bomlc1de inférieur aux

Etats retentlonnlstos.

Une étude effectuée a Philadelphie, 3 méme les ar-
chives criminelles des -ann€es 1930, a révélé ‘qu'entre 1927
et 1932 iliy eut, dans cette ville de-PennSyivanie, quatre

(4) ou cing (5) exécuticns trés célébres qui défrayérent ia

‘manchette de journaux. Le cherckeur, Robert H. Dann, a

étudi€ les homicides .commis. scixante jours avant et .soixante
. :

jours aprés chacune de ces exfcutions .pour vérifier si elles

‘avaient eu un effet intimidant sur les citoyens de la ville

ol elles s'étaient déroulées. Dann a constaté qu'il v avait
eu plus d'homicides dans les diverses .péricdes .de. soixante

jours qui ont-suivi:ces exécutions que dans celles qui les ont
...6
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précédées. Dans les péricdes de soixante (50) jouﬁs
‘antérieures aux exécutions, il s'est passé cent-cing (105)
jours sans qu'aucun homicide ne soit comnis, alors qu'i
n'y a eu que soixante-quatorze (74) jours sans homicide
dans les soixante (60) jours gui ont suivi ces exé&cutions.
Les 204_h6micides gqui furent perpétrés durant ces périodes
de soixante (60) jours ont donné lieu & dix-neuf (19)
condamnations pour meurtre qualifié; Neuf (9) de ces con-
damnations se rappbrtent 3 des homicides commis quelques
jours avant les exécutions, et les dix (10) autreg, & des
homicides commis quelques jours aprés. Une enqué&te analogue
menée 3 Philadelphie vers 1951 a donné les mémes résultats.
5La conclusion cui se dégage de cette‘étﬁde, clest

gu'une ex&cution n'a pas cet effet intimidant gu'on lui
préte puisqu'au lieu de diminuer, le nombre d'homicides a
augmenté dans une ville ou venaient d'aveir lieu des mises
a mort retentissantes.

- :A l'instar de la criminalité en général et des
délits defviolence en particulier, 1e‘nombre»d‘homicides
a augment? de fagon constante depuis dix ans. Mails, comme
1'illustre le tableau qu'on trouvera a l'Annexe 6, le
pourcentage d'augmentation de 1'homicide est inférieur au
pourcentage d'augmentation de la ¢riminalité en général;
des délits de violence et des d&lits contre la propriété.
L'augmentation du taux d'homicide par 100,000 habitants,
de 1960 & 1970 a &été de 56.0%, alors qu'elle a &té de
126.4% pour les dé&lits de violence, de 146.8% pour les
délits contre les biens et de 143.9% pour la criminalité
en général. Il faut rappeler que de 1960 & 1970, le
nombre. d'ex&cutions a considérablement diminué et que per-

sonne n'a €té exécuté depuis juin 1967.

b

Les études de .Sellin ont Eégalement démontré que
le taux d'homicides commis sur lé personne-de'policiers
n'était pas plus'élevé dans les~ﬁ%ats abolitionnistes que
~dans les Etats rétentionnistes contigus. La fréquence de
ce type d'ﬁomicides varie également de région en régicn,
indépendamment de la présence ou de 1l'absence de la,peine
de mort. En répohse»é un . guesticnnaire expédié par le.
professeur Sellin aux forces de police des grandes villes
am&ricaines, les policiers d'états rétentionnistes affimaient,
& plus de 80%, que la peine de mort leur accordait une pros=
tection accrue,‘alors gue dans une proportion de 75%, les '
policiers ﬁeé_ﬁfats abolitionnistes &taient d'avis qu'il -
n'existe aucune relation entre ‘le risque d'encourir la

' peine de mort et l'utilisation par un criminel ‘d'une arme

e Q7
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‘ ’ mortelle dans une altercation avec la police.

‘Les chiffres publiés par les organismes de
llberatlons conctltloxmelleu permettent de conclure que
"le taux de'rec1dlve est trés bas chez les meurtriers,
et que ceux~ci se classent parmi les meilleurs risques.
Sellin a aussi conclu de ses études gue la majorité des
homicides commis dans les prisons ne sont pas le fait des
détenus condamnés pour meurtre, et que les détenus qui
ont déjad été condamnés 3 mort y commettent davantage'
d'homicides dans les Etats qul ont conqerve la peine de
mort que dans ceux gui l'ont abolie. Selon Sellin,
1'abolition de la peine de mort n'augmente pas les risques
d'homicides & 1'intérieur des prisons, cette peine ayant
peu ou pas d'effet intimidant sur les détenus qui sont
décidd i ée livrer a-des actes de violence.

?L'opinfon publique américaine a suivi divers
courants de pens@e, mais jusqu'd tout récemment, elle
manifestait une sympathie toujours grandissante pour 1la
these abolitionniste. Voici les résultats de gquatre (4)
sbndages d'opihion Gallup effectués en 1936, 1853, 1566 et
1969. La qguestion posée Etait la suivante:

"Etes~vous en faveur de la peine de mort en tant que punition du meurtre?"

1969 1966 1953 1936
: N _
oui 513 512 68% 62%
Non | 40 - 36 25
Indécis| © 13 - 7
IV - Le Canada
1) " Les dé&bats 7

| Les 23, 24, 28 et 31 mars et les 4 et 5 avril 1966,
le Parlement canadien discuta d'une résolution conjointe de
MM. Byrne, Nﬁgent, Scott et Stanbury, visant & abolir la
peine de mort. .Le 5 .avril, les députés repoussérent la
résolution par 143 voix contre 112. Au mois de .novembre
1967 le Solliciteur général, monsieur L. T. Pennell, présénta
un projet de loi gui avait pour but d'abolir la peine de
mort dans ‘les cas de meurtre poﬁr_une période‘d'essai cde
cing (5) éns; sauf pour le meuftre cuzlifié, i.e., le meurtre
de policiers et de membres de l'administration d'une prison
agissant dans l'exercice de leurs fonctions. "Le.débat se
déroula les 9, 10, 14, .15, ‘16, 22, 23, 29 et 30 novembre
1967. Le 30 novembre, les députés aobrouvaient par 105 voix
contre 70 la résolution visant a falre passer le projet & T

l'etdpe de la tromcleme levture et le mdme jour, la Chambre’

...8
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vouﬁt le ﬁrdjeﬁ en fﬁoiSiéme lecture. Des députés pro-
posérent élusieurs amendeménts,Athamment dans le but
d'inclure dans la dé&finition du meurtfevqualifié le

meurtre d'une perscnne agée de 16 ans cu moins ou le

meurtre d'une fémme. On présenta également des résolutions’
dansvle.bﬁt de reporter la décision d plus tard ou de référef
le projet au comité de la justice et des affaires juridiqueé.
La Chambre repoussa ces amendements et résolutions. Le débat
au Sé&nat eut lieu les 12, 13 et 14 décembre 1967 et le projet
fut adopté en deuxiéme lecture par 40 voix contre 27.

2) La statisﬁique de 1'homicide

La publication du Bureau fédéral de la Statistique

(Statistique Canada) intitulée La Statistigue de 1l'Homicide 1970

indigue le nombre d'homicides signalés par les forces poli-
cigéres & Statistique Canada, et le ﬁéux d'homicide par 100,000C
habitants |8gés de 7 ans et plus. On trouvera & 1'Annexe 7 un
tableau illustrant 1'évolution du nombre et du taux d'homicides
de 1954 3 '1970. De 1965 & 1970, le taux d'homicide a &volué
comme suit: 1.5 en 19465, 1.3 en 1966, 1.6 én 1967, 1.8 en 1968,
1.9 en 1969 et 2.3 en 1970. -Au sujet de l'annde 1970, le taux
anormalement €levé de 2.3 provient de 1'incendie criminel du
foyer pour vieillards de_Notre—Dame—du~Lac,'aquuébec( quila
fait & lui seul quarante victimes. Il faut rappeler que les
}chiffres relatifis & 1'homicide concernent le nombre de vic-
times et non le nombre d'actes criminels. Or en 1970, il y a‘
eu 430 victimes, nombre qui coﬁrespond‘au taux de 2.3, Si
l'on veut avoir une idée exacte du nombre réel de victimes

en 1970, il faut retrancher 39 du nombre total de 430, comme
s'il s'était agggd'un homicide ordinaire avant causé la mort
d'une seu%e personne. Une fois cette soustraction effectuée,
‘on en arrive, pour 1970, & un chiffre de 391 ou 3 un taux de -
2.1, au lieu de 2.3 - o

De 1965 3 1970, l'augmehtation.la plus considé&rable
du taux de 1l'homicide s'est produite entre 1966 et 1967, oli
elle a été de 0.3; le taux est passé de 1.3 & 1.6. - Cette
augnmentation considérable a eu lieu un an.avant.l'abolition
partiellé;et temporaire de la peine de mort. De l9é7 a 1968,
- le taux a continué d'augmenter, mais d un rythme plus lent;
il a augmenté de 0.2, passant de 1.6 & 1.8. De 1968 & 1969,
lﬁaugmentation-a &té encore plﬁs minime, soit-de 8.1, le
taux“étant_passé:de 1.2 8 1.9. De 1969371970, l’accrciséef
ment a &té plus considérable; il fut de 0.2 (de 1.9 & 2.1,
taux corrigé tel qu'indigué plus haut) . |
i

. . ’ ) .0‘09
(1) “"dans le cas de l'incendie de Notre—Dame—du—Lac“
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C'est & la fin de décembre 1962 que'ia dernidre

" exécution a eu lieu au Canadg depuis lors, personne n'a

3)

&té pendu. De 1960 3 1566, le taux d'homicide a &té&
respectivement de 1.3 en 1960, de 1.2 en 1961, de 1.4 en
1962, de 1.4 en 1963, de 1.4 en 1964, de 1.5 en 1965 et
de 1.3 en 1966. Le taux est donc demeuré stable en dépit
du fait qu'il n'y a eu»aucune exécution; il a méme dininué
de 1965 & 1966, passant de 1.5 & 1.3. o

- L'étude de ces chiffres permet de conclure que
la suspension des exécutions & la fin de 18262 et l'abolition

partielle de la peine de mort a la fin de 1967 n'ont pas

‘entrainé de montée en fl&che du taux d'homicide au Canada,

et gue les variations que celui-ci a connues semblent n'avoir

rien eu’a voir avec la peine de mort. _

A l'instar des.ﬁtats~Unis, le Canada a connu, durant
les années '60, une augmentation du volume général de la cri-
minalité, comme en fait foi 1'Annexe 8. De 1962 & 1969, le
nombre total d'infractions est passé'de 796,675 & 1,470,761,
et le taux correspondant par 100,000 habitants &¢és de 7 ans

et plus est passé de 5,164.8 3 8,080.7. Ce nombre total de

'délits comprenait 514,986 infractions au code criminel en

19262 et 994,790 en 1969, soit un taux de 3,338.6 et 5,465.6,

Homicides commis sur la personne de policiers

- Le tableau suivant indigue le nombre d&‘'homicides
gqui ont &té€& perpétrés sur la personne de policiers depuis

1961; ces chiffres se rapportent au -nombre de victimes.,

. Annde . Nombre de victimes | Année Nombre. de victires

1961 2 | 1966 3
1962 - 12 | 1967 3
1963 .0 . 1968 5
1964 (a) 3. 1969 5
1965 2 1970 3

(a) Un policier a &té tué alors qu'il n'était pas, & proprement
parler, dans l'exercice de ses fonctions. '

Le nombre total est de trente-huit (38),. ce gui
représente une moyenhe annuelle de 3.8. La derni&re exécu-
tion au Canada a eu lieu au mois de décembre 1962. . L'année
suivante, il n'y a eu-aucﬁn homicide de policiers. De’l96%

3 1967, le nombre a oscillé entre 2 et 3. En 1968, 1l'annde

qui a suivi l'entrée en vigueur de la leci abolissant la .
peine de mort sauf pour le meurtre de policiers et"de gardiens
de prison} le nombre d'homicidesiperpétrés sur la personne de

policiers est monté & cing (5). Il a €galement &t& de cing

LN 2 .]»0
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Caractéristicues de la peine de mort

"discrimination

Les abolitionnistes affirment que la peine de

-mort est discriminatoire en ce sens qu'elle est surtout

imposée aux minorités, aux faibles, aux pauvres, aux
noirs. Depuis que les Etats-Unis compilent des statistiques

sur l'imposition de la peine de mort et sur le nombre 4d'exé- '

-cutions, soit depuis 1930, 3,859 hommes et femmes ont été

»ekécutés. Ce nombre se compose de 2,066 noirs, 1,751 blancs

et 42 représentants de diverses autres ethnies. En pour-

centages, 53.5% des exécutions se rapportent & des noirs,

45.4% 3 des blancs et 1.1% aux autres groupes ethniques.

Pourtant les noirs n'ont jamais constitué plus de 1/8 de

la population américaine. Depuis 1930, il y a eu 455 exé&cu-

tions d'auteurs de viols et de ce nombre, 405 ou 89% &taient

des noirs. Une recherche menée par des &tudiants des facultés
de droit de 1'Université de Miami et de 1'Université de la
Eibride sur les condamnations et les exécutions pour viol

en Flbride, de 1940 2 1964, a révélé que durant ces Vingté

cing (25) ann€es, aucun blanc n'a &té condamné a mort pour

le viol d'une noire, aucun blanc n'a &té ex&cuté pour le viol

‘d'une blanche d'dge adulte, aucun noir n'a été ex&cuté pour

le viol d@'une noire. Il en est autrement pour le viol de
blanches par des noirs. Sur quatre-vingt-guatre (84) décla-
rations de culpabilit&, il y a eu guarante-cing (45) con-
damnationsm—é mort, soit une proportion de 53%. Vingt—néﬁf

(29) de ces gquarante-cing (45) noirs ont &té€ exE&cutés. Le

~viol.d'une-adulte blanche par un noir a donc, a8 toukes fins

pratiques, monopolisé les exdcutions consécutives & la
commission de ce crime. |

, Le méme phénom&ne se reproduit en ce gui concerne
les demandes de commutations'présentées au Bureau des Pardons
de la Floride. En 1965, le Bureau avait entendu trente-huit
(38) des cinquante—quatre (54) demandes de clémence provenant
d'individus condamnés & mort pour viol. Trois (3) des quatre
(4)_requérants de race blanche ont obtenu une commutation de

sentence. Trente-deux des trente-quatre noirs ont essuyé un

.refus. Par contre,. le facteur racial ne .semble pas .enirer

er ligne de compte en ce qui concerne les demandes.de commu-
tation provenant des meurtriers. Du 1€F janvier 1924 au 31
d&cembre 1964, lé Bureau des Pardons a fait droit & 25.5%

-

des demandes provenant de noirs et 'd 24.7% des demandes pro-

. venant de blancs.

e
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En général, les indigents ne peuvent se payer

les meilleurs avocats et ils doivent se contenter d'un

défenseur de seconde caté&gorie ou d'un avocat désigné

d'office. Celui-ci ne peut consacrer & son client tout

le temps nécessaire # la préparation minutieuse de sa
cause, contrairement au procureur bien rémunéré gui, si
besoin est, fera méme appel & des experts pour présenter
une défense technigque. Une &tude comparative des condamna-

. - y . ) . . - .
tions 8 mort de meurtriers noirs et blancs aux EtatS*Unls

[ RRUARIpIERE. S

a révélé que la “frégquence ‘des exécutions etalt begucoup

moins grande chez les accus@s’ représentés par avecat que

chez ceux qui €taient défendus par un procureur dé&signé

-

d'office. Chez les noirs, 93 condamnés a mort sur 102

-

(91.2%), qui étaient represente° par un avocat nommé

_d'office, ont &té exdcutés et les neuf (¢) autres (8.8%)

ont bé&néficié d'une commutation de sentence. Par ailleurs,
chez ceux qui ont retenu les services de leur propre avocat,
11 y a eu neuf (9) exécutions (62.2%) et quatre (4) commu-
tations (30. 89). Chez les blancs, sur cent quarante-neuf
(14“) accusés défendus béndvolement, cent-vingt-et-un (121)
(81.2%) ont &été exécutés et vingt-huit (28) (18.8%) ont
recu une commutation de sentence. Chez ceux qui avaient payé
leur avocat, cingquante~trois (53) accusés sur soixante-dix
(70) (75.7%) ont &té exécutés et les dix-sept (17) autres
(23.3%) ont &té &épargnds. '

Force d'int 1m1datlon

Les partisans de la peine de mort affirment que
celle-ci possé&de une force d'intimidation unique et gu’aucune
autre peine n'est aussi efficace pour dissuader un individu

de commettre un homicide ou pour emp@cher un voleur de se

munir d'une arme chargée lors de la perpétration de son

crime. Les abolitionnistes pré&tendent quelles'faits contre-
disent cette hypothése et'que 1leffet intimidant.de>la;peine
de mort n'est pas supérieur & celui d'autres peines comme
1'emprisonnement & vie ou & temps. Ils ajoutent qu'un trés
grand nomkre d'homicides sont perpétrés sur la personne de
parents, .d'amis ou de connaissances, et résultent d'un

geste soudain, involéntaire et nocn prém&dité. Une-analyse
de la violence survenue aux E rats-Unis, au cours d'une

méme annde, a révélé gu'environ 70% de tous les meurtres au
premiér degré, et prés des deux-tiers des voies de fait
accompagnées de circonstances aggravantes, mettent en cause
des membres d'une méme famille, des amis et des cpnnaissances.
D apr rés une étude de 2, 700 homicides commis aux étatSnUnis,

seulement trentewsept (37) d*entre eux furent congus et

e.13
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planifiés pour des fins &conomicgues ou politigques, ou
dans un but de vengeance.  La plupart des autres
homicides résultaient d'un geste spontané posé au cours
d'une querelle.
En 1966, au Canada, 45.5% des homicides signalés

aux forces polici&res ont &té commis au foyer, 43.1% en
1967, 42% en 1968, 38% en 1969 et 31.9% en 1970. .Durant

.ces cing années, la proportion d'homicides commis au cours

de la perpd@tration d'un autre acte criminel a &té respective-

| ment de 16.4% en 1968, 8.2% en 19¢7, 11.8% en 1968, 13.2% en

1969 et 24.9% en 1970. Ces pdurcentages sont calculés
d'aprés le nombre de victimes, et non d'aprés le nombre
d'incidents. Les chiffres de 1970 présentent un déséquilibre
marqué & cause de l'incendie de Notre-Dame-du-Lac qui a fait
3 lui seul guarante (40) victimes. Cet incident a modifié

la proportion des meurtres & domicile par rapport a ceux
commis au cours de la perpétration d'un autre acte criminel,
en augmentant le nombre d'homicides de ce dernier groupe au
détfiment de ceux du premier groupe. Quant aux autres
homicides que les siretés ont classés sans mentionner 1l'exis-
tence d'un lien de parenté entre l'accusé et la victime, ce
sont des cas ol l'accusé &tait aliéné, ou s'E&tait engagé dans
une guerelle immédiatement avant 1'homicide, ou encore dans |
une cuerelle au cours d'une solilerie prolongé&e, ou & agi en
l&gitime défense. Ce groupe comprend aussi les meurtres
passionnels ou les meurtres perpétrés parAdes tueurs;évgages
comme actes dé&lib&rés et non pendant. la perpétration d'un
autre acte criminel. ’ '

Un relevé de toutes les condamnations pouf meurtre
qualifié prononcées au canada de 1967 & 1571, indique que
72.8% des victimes de meurtres qualifiés se recrutent parmi
les parénts; amis et connaissances du délinquant, et que
44.9% trouvent leur motivation dans la jalousie, la vengeance,
une dispute, un désir sexuel violent, dés’problémes senti-
mentaux, etc. On trouvera aux Annéxes 10, 11 et 12,.des
tableaux gui indiquent les principales circonstances entourant
la perpétration de meurtres qualifiés, la relation de la vic- |
time avec le délinquant, e£ les mobiles ou causes de ces
meurtres. S

La peine de mort n'intimide pas les auteurs d‘homi-

cides commis sous l'effet de la vassion ou de la colere, au

terme d'une dispute ou d'une beuverie, etc. Ces crimes sont
commis sans prém&ditation et leurs auteurs n'ont pas le temps
ni la lucidité& ou la s&ré&nité& vouluer pour peser “les consd-
quences de leur geSte. Il en est de méme des malades mentaux

sur: gui la peine de mort n'a aucun effet.

L..14
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Quant aux professionnels, hommes d'affaire,

cols~blancs, intellectuels, la violence ne fait pas partie

PN

de leur systéme de valeurs, et la crainte d'@tre arr&tés et

traduits devant les tribunaux, ainsi que 1l'ostracisme social

dont ils seraient l'obiet, suffisent & les &loigner du

meurtre.  Les tueurs de.profession et, en général, les mem-

bres de la pegre, savent qu'ils ne seront ni découverts, ni

arrétés car ils ré&gnent par la terreur et l'intimidation sux

les familles des victimes et les témoins génants. Ils con~

siderent la peine de mort comme un risque du métier et pour
eux, ce risgue est treés &loigné. Quant aux auteurs d'homi-

cides idé&ologiques ou politiques et aux révolutionnaires, ils

connaissent et acceptent les risgues inhérents 3 leurs actes.

Ils sont préts & mourir pour en arriver & leurs fins.
Ramsey Clark, l'ancien secrétaire & la justice des Etats-Unis,
prétend méme gu'en créant & cause d'eux de nouveaux crimes

punissables de mort, on ne ferait que les stimuler car 1l'ex&-

cution d'un révolutionnaire en fait souvent un héros, et cette

consécration sert la cause qu'il défend.

La peine de mort n'a pas ncon plus d'effet intimidant
sur les auteurs de vols avec violence et ce, pour deux raisons.
ILa premiére, c'est gu'ils ne veulent pas tuer; le but de leur
expédition consiste & s'approprier le bien d'autrui, rien de
plus. Bien qu‘ils se munissent d'armes'é feu, ils n'ont
aucunement 1'intention de s'en sérvir et sont persuadés de
réussir sans coup férir. La seconde raison, c'est qu'ils
croient avoir préparé le crime parfait et qu'ils ont la convic-
ticn de n'@tre pas capturds. Clinton Duffy, ancien gouverneur
du pénitencier de San Quentin en Californie, a demandé & des
milliers de prisonniers emprisonnés pour meurtre, vol qualifiég,
ou pour tout autre crime de violence commis au moyen d'armes
meurtri@res, s'ils avalent pensé 3 la peine capitale avant de
commettre leur crime. Tous sans exception ont répbndu qu'ils

avaient la conviction d'échapper & toute arrestation, ou cu'ils

avaient agi sous l'effet de la colére, de la jalousie, de la

~passion, d‘un accds de folie passagére. Duffy affirme n'avoir

rencontré personne qui ait songé& & la peine capitale avant

'agir.

" Cofit d'une exécution

3

D'aprds des statistiques américaines, une exécution

-

capitale et tous les frais accessoires {(longueur du procés,

honoraires des avocats, temps du juge, frais d'appel, cofit de

-«.15
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‘ E | détentiori, de surveillance et de transport des condamnés,
temps des membres de l'administration des prisons, entretien
L des locaux des condamnés i mort et de l'endroit oll a lieu
| 1'éxécution, etc.) coltent $60,000, alors qu'il en coflte
$45,000, soit $1,500 par année, pour faire vivre pendant
trente ans un détenu qui ne rapporte rien. Une &tude
effectuée en 1957 par le Department of Corrections de la
Californie a révélé cqu'en abolissant la peine de mort, o
‘1'administration publique E&conomiserait $150,244 sur une ‘
période de six ans et ce, en frais d'administration seulement.
L'abandon du quartier des. condamnéds 3 mort du pénitencier de
San Quentin permettrait d'épargner le salaire de six employés-
permanents ainsi-que $271 par homme et par année, soit la
valeur de ce que consomme annuellément chaque dé&tenu. si
l'on faisait travailler le détenu moyennant rémun&ration

convenable, il pourrait méme faire vivre sa famille.

001095
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" Loi anglaise de 1965 sur le Meurtre (abolition
~ de la peine de mort) 1965 Statuls britannigues,
chapitre 71 -

Loivvisant é_abblir la péine de mort.dané le éas de persohnes
‘reconnues coupébles, en érandé~8fetagne,,de meurtre ou de 1'infrac-
tion correspondante devant une cour martiaie et, en rapport avec.ce
gui précéde, & prévoir la peine & imposer aux personﬁes'ainsi
condamnées. | ' - .. (8 ﬁovémbre 19655
Qu'il soit déCrété ce gqui suit par Sa Trds Excellente Majesté
la Reine, sur'l'aQis'et du consentement des Lords Spirituels
et Temporels et de 1la Chémbre.des communes réunis dans le présent
Parlement, et de par l'aﬁtorité gui leur est conféréei?
1.-(1) Personne ne subira la peine de mort pour avoir cbmmis‘uﬁ
| meprtre, ef une personﬁe déclarée coupable de meurtre sera
cpndamnéé 3 1'emprisonnement 5>pefpétuité, sous résefve du
Se'alinéa Qu présént artgéle.
(2).Lors de l'imposiiion dfuﬁe sentence d'emprisonnement a
perpétuité a gne personne déclarée coupabkle ée meurtre
la Cour peut, par la méme occasion, préciser la période
ninimale gu'dle recommande au Secrétaire d'Etat de laisser

) .

s'écouler avant que celui-ci n'ordonne la libération
conditicnnelle de cette personne conformément aux dispo-

-
i

"sitions de i'article 27

O
o
o)
o

ur les Priscns

fi -

de la Lo =

s

l'article 21 de la Loi écéééaise de 1952 sur les Ptigons.

(3) Pour les fins de toutes procédures relatives ou consécutives
au procés d'une_persénne SOus une accusation.de'meurtre
gualifié, on considérera cette accusatién-ainsi gue téut
plaidoyer ou toute décla%ation de culpébilité de meurtre
qgalifié comme s’il.;'agissait,oﬁ's'était agi seulement
d'une accusétioﬁ, d'un plaidéyer ou d'une déclaration.de
_cuipabilité de meurtre; et si, lors de l'entrée en vigueur
de ia,PiéSente Lei, uhevpefsonne'esﬁ sous le coup éfuné
condamnation & mort pour meurtre, cettée sentence aura l'effet

Lz

d'une sentence -d'emprisonnement & perpétuité.

* Annexe au chapitre 2 -~ La situation au Royaume-Uni
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" 2-— Aucune pers onne dé llazue coupable de meurtre ne recevra
du'Secfétaire d'Etat une libératioh'coﬁditionnelle confdr~
mémeﬁt aux dispositions.dé i'article 27 de 1a Loi de 1952 L -;

~ sur les Prisons ou de i!articlé 21 de 1la Lol écossaise de
41952 sur les Prisons, 2 moins que ie Secrétaire d'Etat
'n'éit'consultélau préalable le LordrChief'Justice d‘Ahgle—
terre ou le Lord Jﬁstice General, selon le cas, aiﬁsiHQUe
' le Juge qui a présidé'le procés s'il est dlsponible.
'3.— (Dispositionu goneralcs sans interet)
4.— La présente Loi demeurera en vigueur 1usqu 'au 31 Ju*]let
1970, et eJle prendra dlors fin 4 moins que par une resolu—
tion affirmative des dpux Chambreu, le Parlement n'en decide _

‘autrement; ‘apres_l'expiration de la présente Loi, 1le drqit

qui était en vigueur {mmédiatement avant son adoption et que
la%préSente_Loima abrogé-ouvmodifié, repféndra effet comme si
ia présente.Loi n'avalt pas été adoptfe ni les dites abrogations
ou modifications dé@rétées: ~acondition qué'la présente Loi
continue de s'appliquer 3 tout meurtre donp on-ﬁ’a pas pfouvéf
qu'il fut commis aprés l‘éxpirati@n de la présente Lol, et &
cette fin on présumera qu'un meurtre a &té comﬁis ﬁ‘l'époque.
.ot fut posé l'acte qui g causé ia mort .
.'(Annexe'qui donne la liste de tous les amendéments_eﬁ'

- abrogations des diverses lois_w sans intérét .
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Dans les alinéas précédents, lorsqu'il sera fait'nention
du meurtre i1 faudra comp;endre le meurtre ou une infrac—

tion qui y correspond suivant les dispo<itionq ‘de 1l'article

70 de la Lol de 1955 relative & 1'Armée ou de la Lol de

'1955 relative & 1'Aviation, ou de l'article 42 de la Loi

de 1957 relative 3 la Discipline navale, et toute aliusion
au "meurtre qualifié" s'interprétera en conséquence; dans
leS‘articles 70 des deux premi®res Lois, & 1'alinéa 3 on

introduira, aprés le paragraphe (a), un nouveau paragraphe

(aa) qui se_lira comme suit:

~"(aa) si 1l'infraction éivile corréspondante_estvle
meurtre, sera passible de liemprisonnement 2

perpétuité."

A 1'article 53 de la Loi de 1933 sur les Enfants et les

nggnes Persohnes,ret 3 1'article 57 de la Loi &cossalse
de 1937 sur les Enfants et les Jeunes Peréonnes; on’
substituera 2 "alinéa (1) ce qui suilt:
“(1) Lorsqu une personne qui est déclarée coupab‘e d'une
infraction semble, de 1'avis de la Cour, avoir eu
moins de dix-huit ans lors de 1a commission de cette
infraction,.ét'que 1'infraction dont elle est déclarée
cqupable en est une de meﬁrtfe, elle ne sera pas |
condamnée 3 l'emﬁrisonnement 3 pérpétuité; et auéuné
 condamnation a mort, ne séra prononcée -contre cette
‘persqnne ni 1ns¢rite a sonvdogsier; awclien et place .
de_ce.quifbrécéde-la Cour,‘nonobstant.toute dispbsi-
tién contenue dans cette Loi ou dans toute autre Loi,
la condamnera 3 &tre détenue durant le bon_plaisir.dé
‘Sa Majesté, et si telle est la sentehce;_cette personne
sera susceptible d'&tre détenue i 1'endroit et dams les

_conditions_indiqﬁées par le Secrétaire d'Etat.®

e eIV
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"Ta.b_leau no. 1

Nombfe»dé.meurtres connus de lé éolice et nombre d’aécusations
qui ont étéiréduites et se sont scldées par des déclafatibns de
culpabilité d'homicide iﬁvoiontaire coupable eﬂ raison d'une

* diminution de responsabilité, aux termes de 1'article 2 de la

Loi de 1957 sur 1'Homicide.

Nombre de - Nombre -par 1,000,000 hab.en

victimes Angleterre & pays de Galles
Homic. Invol. Meurtre et hom.

Meurtre Coup. de l'art.2 Total Meurtre inv. coup. art.2 .

1957 135 22 157 . 3.0 3.5

1958 114 29 143 2.5 3.2
1959 135 21 156 3.0 3.4
1960 123 31 154 2.7 3.4

1961 118 . 30 148 2.6 3.2

1962 129 42 a1 2.8 o ﬂ}3,7

1963 122 56 178 2.6 3.8
1964 135 35 170 2.8 | 3.6

1965 135 50 185 2.8 3.9

1966 122 65 187 2.5 3.9

1567 154 57 211 3.2 4.4

1968 148 - 57 205 3.0 4.2
L1969 124 64 188 2.5 3.8

¢

cf. Murder 1957 to 1968 a Home Office Statistical Diwvision
' Report on murder in England and Wales by Evelyn Gibson
and S. Klein, London: Her Majesty's Stationery Office,
1969, Tableau 1, p. 2 ' , ’
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‘ Tableau no. 5
 Années ' Taux d'homicide par 100,000 habitants
. ITALIE (abolitionniste) | 'FRANCE (rétentionhiste)'
1953 32 2.9
1954 - Co3edT . 2.88
T1955 3.68 095
1956 o 3.96 | T 0.8k
1957 3.29 . . 8.95
1958 - 3.3 o 8.69 :
1959 - 3.25 o 11,47
71960 - 3.18 B - 5.85
1961 293 13
1962 o6k o ' - 5.73
1963 o 2.66 - o 3.12
1964 | 2.58 ) . 2.78
MOYENNE - 3.21 . S s5m
N

- ¢f. Les crimes de sang-nécessitent~ils,uneerépression;sanglante?-'

'~ Joseph Vernet ibid. p. 370

¥ Annexe au chapltre 4 - La situation & traversyle~hondé; %
- ' ' ~ .1'exception des Etats-Unis d'Amérique
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‘Tableau no. 7

Années . , Taux d"nom;‘icide par 106,000 habiténts
pORTUdAL (abolitionniste) FRANCE (fétentionhiste)‘
1953 3.08 B 2.79
19§u- o - 2.96 . : o . 2.88
1955 - 3.10 : S 095
1956 | : 2.36 S . 0.84
1957 I S O
1958 o 2.42 S o '8.69
1959 | ' - . | Co11.47
1960 A - T 5.85_
1961 E R 1
1962 180 S 5.73
1963 - 1.90 S 3012
1964 R $2.50 - | o 2.78
MCYENNE . 2.48 S | 5.11

cf. Joseph Vernet, op.cit. p. 370
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g R N

Evolution du nombre d'exécutions aux Etats-Unis, de 1930 & 1571

-

(cf. Avpendice L, Annexe A, Tableau 1 de
La peine capitale) '

ANNEES
. 1930-34 1935-39 ~19h0-44 1945-49 1950-54 1955-59 1960-64 . °1965-71 (au 15 septembre 1971)
Total 776 891 . 645 639 413 304 181 10
DETAIL DES ANNEES 1960-71
1060 1961 1962 1963 1964 1965 1966 1967 1968 1969 1970 1971 (au 15 septembre 1971)
56 42 47 21 15, 7 1 2 0 0 0 0 |
cf. Natlonal Prisoner Statistics, op.éit. ibid. p.8 Tableau no. 2
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‘fTableau no. 11
Co a Homicides non

. e -

;: , Taux par _ Taux par , Taux'par attribuableo a Taux par

Be , E B ' Nombre total 100, 000 »CriméSde 100, 000 ‘ Crimescontre 100,000 la neql*gence et 100,000

ﬁ'." Année Population de crimes habitants‘ violence(l)r habiténts les biens(1l) habitants meurtres habitant

f% 1960 179,323,175 2,014,600  1,123.4 285,200 159.0 1,729,400 . 96k.4 9,000 5.0

fé 1961 = 182,953,000 2,082,400  1,138.2° 286,100 1564 1,796,300  981.8 18,630 4.1

'é.  1962 l185582?°000 | 2,213,600 1,191;2«; 298,200 160.5 1,915;400 1,030.8 8,ujo 4.5

é 1963 188,531,000 2,135,900 1,292.0 313,400 166.2 _2,1é2,soo  .1,125.8 8,530 5.5

é_ 1964 191,334,000 2,755,000  1,439.9 360,100 188.2 2,395,000  1,251.7 9,250 4.8

1. 1965 193,818,000 2,930,200  1,511.9 383,100 - 197.6 2,547,200  1,314.2 9,850 5.1

;f» 1966 195,857,000 3,264,200 1,666.6 125,400 217,20 2,838,800 1,449.4 10,920 5.6

o 1967 197,864,000 3,802,300  1;921.7 4gk,600  250.0 3,307,700 1,671.7 12,090 6.1

1968 199,861,000. 4,466,600  2,234.8 588,800 29,6 3,877,700 1,940.2 13,650 6.8

| 1969 201,921,000 - 5,001,400  2,476.9 655,100 324.4 4,346,600 2,152.5 14,590 7.

f 1970 203,18%,772 5,568,200  2,740.5 731,400 360.0 4,836,800  2,380.5 15,810 7.8
Pourcehuage' o _

S - de l'augmentation : o o n : S '

5 ‘de 1960 & 1970 1764 143.9 156.5 126.4 179.7 146.8 5.7 56.0

- Note (1) Les crimes de violence le meurtre, le viol, le vol qualifié et les voles de fait'accompagnées de c¢lrconstances aggra-

- vantes,

Les crimes contre 1es biens le cambriolage, le vol de $50.00 et plus et le vol dfauto.f

cf. Crime in the United States issued by John Edgar HooVef, directorfFBI,‘Uniform Crime_Reports - 1970, Washington, D.C.;p;65
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TABLFE 1 Number o{ Murders reported by the Police to DBS! and Homicidal Deaths,? Rate per 100,600 Populatlou
. b \ears of Age and Over,® Canada, 1954-1970

TABLEAU 1. Nombre d'homicides signalés par les sfretés au B.F.S.! et décés par homicides®, taux pour 100,000
habitants agés de 7 ans et plus?, Canada. 1834- 1970

Number — Nombre Rate — Taux
- T — i !
Year Murders P Murders . i :
- reported Homicidal ! reported ' Homicidal
Année Co . toDBS deaths ! to DBS ! deaths
’ Homicides | Décés par l Homicides K Décds par .
. signalés i homicides : . signalés i homicides
au B.F.S. ; | au B.F.S. \
— = ! i : ”
. 125 | 157 | < 1.0 1.2
i ! : ;
1a |l 158 : 0.9 1" 1.2
i t f
131 ;. 171 1.0~ 1.3
i ¢ , :
129 | 165 | 0.9 1.2
! ? .
153 198 | L1 1.4
§ i
141 | 167 ; 1.0 | 1.2
i U i
190 ; 244 1.3 1.6
v ' i o
185 ' 211 1.2 1.4
217 . ) 249 1.4 1.6
N 1 :
215 240 ¢ 1.4 ¢ 1.5
: . i i
218 238 | 1.4 1.5
243 255 1.5 1.6
* !
220 ! 249 . 1.3 1.5
281 | 309 1.6 1.8
g 328 - 1.8 | 1.8
! l < .
342 375 ¢ 1.9 | 2.1
« i X ]
430 ! ‘ i 2.3 | ‘
B | i i

tFrom 1954 to 1860 adjustments ate made in previously publishdd figures as a result of revised RCMP and OPP. figur2s on murder offences
known to the priice but no adjusimenis have been made for the non-reporting of the QPF in those years. From 1961 10 date the QPF reported murders
known to them tc DBS and there were .mp-med duta cotlection teﬂhmques — De 1954 & 1960, des rajustements ont 8¢ faits aux chiffres publiés an-
térieutement 2 la suxtn de la rectificazion des chillres fournis par la G.R.C. et la P.P.O. sur les infractionsz pur homicides connues de la police, mais
aucun-ratustemsnt n'a été fait par la $.Q. qui ne fournissait pas de rapports au cours de ces années. De 1961 2 date la S Q. a déclaré les homi-
cides connus d'elle an B.F.S., et il existait des techniques perfectionnées de coilecte des donndes.

7 Homicidal deaths as offic ially recorded on provincial death certificates reported to DBS include murders, m.athcxdes non-accidental man-
slaughters, assaults {by any means) and poisonings (by another person); exclude menslaughters, asszolts and Der‘nmg'i reported by coroners as ac-
cidental, homicides as result of intervention of police and legal executions. Deaths are classified by residence; hence above figures include deaths
of Canadian residents occurring in U.S.A., but exclude deaths of all non-Canadian residents occurring in Canada — Les décés par homicides tels
qu'ils sont officieilement enrepistiés sur les certificats de déceés provinciaux et qui Sont signalés au B.F.S. comprennent lrs homicides,les infanti-
cides, les homicides involontaires coupahles: les attentats {par quelgue moyan que ce soit) et les empnisonn: omeats {qui sont I'acte @* autres person-
nes); excluent les hainicides involontaires, les attentats et les empoisonnements diclarés comme accidenteis par e coroner, les humicides résultant
de interventionde ia police 2t lescexécutions 18gales, Les décds sont classés selon larésidence; donc. 1es chiffres ci-dessus comprennent les déces
survenus aux Etats-Unis de résidents canudiens, mais excluent les décéds survenus au Canada de tous les résidents non canadiens.

! Population faken from Cen of Can.;v iz {or 1956, 1961 and 1966; from DBS official intercensal estimutes from other years, — Les donnfes
démograﬁmques sunt J[F““ du recensement du Canada de 1956, 1961 et 1966 et des estimations intercensales officielles du B.F.S. pour les autres
années,' . . -

¢ Figures not avuiluble, — Chifrres non disponibles.

Murders Reported in 1970 . Homicides signalés en 1970 S .

In 1970 therc were 430 murders reported to D3S. As of ) En 1970, 430 hemicides ont été signalés au B.F.S. Le 33
December 31, 1970, 363 or 84.4 per cent of these murders had décembre 1970, 363 (84.4 p. 100) de ces homicides avaient é1é
been cleared by charge, suicide, or “‘otherwise'’. ClaSséS par mise en accusaticn. pa. déclaration de suicide, ou

. ' “‘autrement’’.
Of the 308 persons charged with the murders reported in Sur les "308 pers’onnes accusées d’homicide,. signalées en
970, 155 or 50.3 per vent were not sent to trial as ur Decem- 1970, 155 (50.3 p. 100} n’ a\axom pas été renvoyées aux assises
ber 31, 1970. - au 3 décembre 1970. . . - M
Of the 155 persons not sent o trial, 143 were pending Sur les 155 personnes n'avant pas 6té renvoydes aux assi-
- preliminary hearing. ) . : ses, 143 attendaient I’enquéte préliminaire.

For murders repotted in 1970, 1533 persons were sent to Pour ce qui_QSL des homicides sirnalés en 1970. 153 per-
“trial as of December 310 1970, and of these, 20 were acquitted sonnes avaien! 8té remvoyées aux assises le 31 décembre 1970,
and 91 were convicted of capital or non-capital murder, man- et sur ce nombre 20 avaient é1é ucquittées et 91 condamnées pour
slaughter ar a lesser offence. . . meurtre qualifié ou non qualifi®, pour homicide involontaire ou

- . pour une infraction.de moindre gravité.
i 1]
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‘:l‘ableau no. 15

Nombre global d'infractions réelles et d'infractions
au code criminel signalées aux forces policiéres ou
connues de celles-ci, et taux par 100,000 habitants
dpés de 7 ans et olus : 3

Infractions totales "Infractions au Code criminel

Année  MNombre Taux liombre Taux
1962 796,675  5,164.8 514,986 3,338.6
1963 874,572 5,560.7 572,105 3,637.5
1964 960,917 5,986.4 626,038 ©3,900.2
1965 '989,§51‘ 6,031.9' 628,418 3,831.0
1966 i,o9h,889 6,517.2 702,809  4,183.4
L1967 ;,190;207 5;858.u 786,071‘ 'ﬂ;529:6‘
1068 © 1,335,444 7,507.5 897,530 5,045.7
1,470,761 8,080.7 994,790 ' 5,465.6

1969

cf. Statistigue de la criminalitéd (police) 1963, 1966, 1969

Catalogue annuel no. B5-205, Bureau Fédéral de la Statistique
p. 14 ' o ' : ' '
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.Tableau no. 17
) Commission Prévost-Sondage d'opinion sur la peine de mort
' (annexe 4, volume 1)
Tableau 12, p. 115
L. - 'Peines pour le meurtre selon la région.'

- _ Grandes Villes = Milieux Moyenne
Types de peines Montré&al . villes moyennes ruraux du Québec

Peine de mort  38.8%  47.7%  42.7% 50.5%  44.0%
Prison d vie 50.0  44.0 47.9 . 39.5 45.8
Prison & temps 10.1 7.6 8.7 : 7.7 8.9

‘Tableau 19, p. 125 .

Peines pour le meurtre selon 1'dge .

- . o . Moyenne
. Types de peines 18 a 24 25 & 34 35 a 44 45 ans & plus du Québec

Peine de mort '26.8% A 46.0% 46.

4% 49.1% 44.0%
- Prison & vie . = -59.,9 43,9 44 .3 41.9 " 45.8
7 8.2 R 8.9

Prison & temps 11.8 9.2 7.

Tableau 34, p. 142

Peines pour le meurtre selon 1'éducation L K

‘Types de peines’ 0 & 7 ans 8 & 12 ans 13 ans & plus'Moyenne du Québec

Peine de mort = 52.9% 40.5% 40.1% : 44.0%
Prison 3 vie 35.7 , 51.2 47.7 45.8

Prison & temps .  '10.3 7.6° - 10.6 : 8.9

N.B. 36.6% des professionnels et techniciens, et 46.1% des cols
- bleus sont en faveur de. la peine de mort, de méme que 37.9%
des personnes-qui disposent d'un revenu inférieur 3 $10,000.00
et 51.7% de celles dont le revenu est infé&rieur & $4,000.00.

Tableau 96, p. 210

Peines pour le meurtre selon la langue parlée

‘Types de peines Frangais Anglais et autres Moyenne de Montréal

1

'Peipe‘de mort 44.5% - 29,08 o ’ 38.8% :
Prison & vie 45.4 58,0 S 50.0 4

Prison' & temps 9.2 11.6 . . 10.1 -

001106
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‘Tableau no. 25 v : o : i

' Principales circonstances. entourant la perpétfation
des meurtres qualifiés au Canada de 1867 3 1971

- whesy g

Catégorie : S _ . g . Nombre Pourcentage ;
Infractions qui mettent en cause des détenus ' E o
. et le personnel des institutions de bien-&tre 23 1.5
‘Infractions de nature sexuelle, en excluant les ' I f
disputes de famille ' ! ‘ ' 114 7.4
Atqéqdes dirigées contre.les policiers 76 3.0
At;aQues dirigées contre des'citoyens qui : - :
tentent d'emp&cher la commission d'un crime : o _ o
~ou un délit contre l'ordre public _ . 5 0.3 3
Attaques qui ré&sultent de querelles de familles,
y compris celles qui se produisent hors du foyer 314 20.5 i
~Attaques qui résultent de scénes de ménage au ‘
"foyer, -3 1'exdusion des querelles de famille,
mais en incluant celles qui se sont produites _— ;
..au foyer ou prés du foyer conjugal - . 187 12.2 :
 Attaques qui résultent de_dderellesventre com- }
pagnons de travail ’ B 61 - 4.0
,Attaqueé_dans ou prés des endroits de divertis- : v
"~ sement public ' v 26 . 1.7
Vol qualifié s o 393 25,7

Attaques dans les rues et autres endroits publics,
par exemple dans les bois, les parcs, etc. (3 _
l'exclusion de celles qui furent commises dans
.0u prés des endroits de divertissement public, et
8 1l'exclusion des vols qualifiés), par suite de
disputes, de provocations de la part de la vic-
time, ou lorsque 1l'on sait qu'il existait un lien ,
quelconque entre la victime et le délinquant 139 : 9.1

Attaques commises dans les rues et autres en-
.droits publics (3 l'exclusion de celles qui
furent commises dans ou prés des endroits de _
divertissement public et 3 l'exclusion des vols
qualifiés), au cours desquelles il n'y a aucune
provocation précise de la part de la victime ni
aucune relation antérieure entre celle-ci et 1le

>  meurtrier. - _ o ‘ . 34 ' » 2.2
Autres. . oo 107 1.0
Aucun renseignemenﬁr;_ R :“ - N V- ,p" S5 "3.3

. TOTAL 1,531 99,9
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' "Tableau no. 26
" Relation de la victime avec le délinquant au moment
de la commission de l'infraction de meurtre qualifié
' ' (1867-1971)
'YEEEEEE Nombre Pourcentage
Epouse '_iS3 :‘ ‘10.0
Epoux 3O | 2.0
Mare | 8-: . .0.5
Pare 13.' 0.8
Fils T 1.2
Fille 16 1.0
Frére" 15. ' l.Q'
Speuf | 3 | | Q.2_
Autre,;ign de parenté 58 3.8
Aﬁouréﬁx | 35 : 2.3
Maitresse 5-8 - 3.8
Ami 380 24.8
-Conpéiséancev 328x 21.4
Etranger - 255 'L6;7
éolitier 78 | 5.1
Membre :de l'administration d'une prison 9 | 0.6
Eﬁployeur 9  0;6
'Autres . 9 0.6
Auﬁun renseignemeﬂt 56 » _5.7_
TOTAL ; 1,531 100.1
.
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 Mobi1es ou causes des meurcres qualifiés (1867-1971)

¢

’

Mobile ou cause ' | ~ Nombre ' Pourcentage
ﬂVol'qual-ifié | B | 421 27.5
ivresse _ | | }' : ' ' , 11 ‘ - 0.7,
Véngeance | | : ' 187 ' 12.2
'Jalo;sie . | ; A vj ‘ '.68l 4.4
Dispute - !, o _; . 138 o 9f0
Bagarre. L lA. : . Vr 25 1.6
Attaque de nature sexuelle c : B "72 _ 4.7
Passion séxuellé o .; ' o c 35 2.3
‘Assurqnces ) o v . 20 ' 1.3
,Argenﬁ : o - : , - 6 .. 0.4
Héritage u ; | S 10 0.7
.Entrépriée:fllégalg' o o o 11 0.7
Eliﬁin%tio; é'un em;échemunt au mariage>' | 55 ‘ 3.6
Echapper 3 une arrestation 71 4.6
~Se soustréire i une garde légale .11 1 0.7
Echapper i la découyer;e d'un acte_criﬁinel . 10 0.7
Politique - - , 5 0.3
Saﬁs motif (bizarre,'incompféhensfb]e) | 114 . -7;&:
>Vengeanﬁ?—ialoﬁxié , ~ : ' 39 . 2.5
‘Vengeance-disput = | I ' 19 . 1.2
Pagsion sexuelle - sans motif o : 2 0.1
Dispute—bagafre | A ' o 7 ’ 0.5
Diépute—sans'motif. - o ‘ 4 0.3
Dispute—vél qualifié ) o ‘ ' RV - 0.3
Profit - éiimiﬁer un empé;hemepﬁ'au mariage 3 _ 0.2
A?engeance—disbﬁte—bagarre B B : . 6  ' 0.4
IQresse;vengeahce—dispute | . »v ; 5 .i0.3
_Arresta;ion—détention R 1 0.1
Jaldusie—éiémént éexuel ‘ E : | . 1 ’ - 0.1
Iv;esse;dispute o ' S ' 3 0.2
- Pacte de suicide " ) ' | 'v o 2 O.i
vVengeanée—ja;ousie—disﬁute o o ' “12  ' 0.8
Autres | B _‘ ' o - : 99 6.5
Aucun renseignement : ‘ E SAW' , '355
‘ToTAL o : 1,531 99.9
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; THIS DOCUMENT-IS THE'PROPERTY OF THE GOVERNMENT OF CANADA

. ' o CONFIDENTIAL -

February 7, 1972

. MEMORANDUM TO THE CABINET

Re: Capital Punishment
 PROBLEM

By Chapter 15 of the Statutes of Canada, 1967-68,
Parliament amended the Criminal Code to limit the death penalty
for capital murder to cases where the accused, by his own act,
caused or assisted in causing the death of a police or prison
officer, acting in the course of his duties, or counselled or.
procured another person to do any act causing or assisting in
caus1ng the death . ,

This legislatlon recelved Royal Assent on December
21, 1967, and was proclaimed in force as of December 29, 1967.

The Act provided that it should continue in force
for a period of five years from the day fixed by proclamation for
its coming into force, and stated that it should then expire unless
before the end of that period Parliament, by joint resolution of

. both Houses, directed that it should continue in force. It provided

that upon the expiration of the Act the law existing immediately
prio; to the coming into force of the Act should again Operate

_ By Cabinet decision of February 4, 1971, it was
agreed that the Solicitor General, with the assistance of the
Minister of Justice, should prepare a memorandum on the death
penalty recommending to Cabinet what ought to be done about the
law itself and what the timing ought to be. -

By letter to the undersigned dated May 7, 1971, the

Prime Minister p01nted out the importance of settling the v
Govermment's policy in this matter well before December, 1972.

" OBJECTIVES

. This memorandum seeks the approval of Cabinet for -
the preparation of legislation to be introduced in Parlizment =--

~ at an appropriate time during 1972 - for the abolition of capital

punistment for all offences, i.e. murder, piracy and treason, or

such alternative method of dealing with ‘the problem of capital

. punishment as Cablnet may approve. .

FACTORS

| Parllament must enact new leglslation befere

v,:December 29, 1972, if the law is not, on that day, to revert to .
what it was immediately prior to December 29,:1967, i.e. when = .

murder was "capital" if it was 'planned .and dellberate" on ‘the part .

. . of the murderer, was done by the murderer's "own act” or was. the

. death:of a. police or prlson offlcer caused by the murderer s "own"

> ‘/hl.'.v_._ B aCt"
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: Notw1thstand1ng the 1967 legislation, piracy
contlnues to be punishable by death where the accused does any -

act that, by the law of natiomns, is piracy, if the accused, 1n

the process, murders or attempts to murder another person or - .
does any act that is likely.to endanger the life of another person.
The death sentence is mandatory upon conv1ction for piracy

Again, notw1thstanding the 1967 legislation, treason

- is punishable by death where it 1nvolves

(2) killing or attempting to kill Her MaJesty, levylng
war against Canada or asslsting an enemy at war with
Canada (for all of which death is the only punishment), or

(b) ﬁ31ng rorce or violence to overthrow the govermment, -
spying, or conspiring to do any of the foregoing (for
which the punishment is death or life 1mprisonment)

' In 1966, the House of Commons devoted five sitting
days to a discussion of a resolution standing in the names of
Messrs. Byrne, Nugent, Scott and Stanbury for the abolition of
the death penalty in respect of all offences under the Criminal
Code and substituting a mandatory sentence of life imprisonment
in those cases where the death penalty was then mandatory. . The

 motion was defeated 143 to 112. The pattern of voting was:

For - l . égainst
73 - . Liberals - S 51
17 ~ Pr-Cons. 79
21 NDP - -
- Creditistes : 9
1 Soc. Credit o4
112 | - 143

1In NoVember, 1967 the House of Commons devoted

" nine days to Bill No. C-168 to amend the Criminal Code by deflning

capital murder, 1n section 202A, as follows:

"(2) Murder is capital murder, in respect of any person,
where such person by his own act caused or assisted
in causing the death of

(a) a police officer, police constable, constable,
sheriff, deputy sheriff, sheriff's officer or
other person employed for the preservation and
maintenance of the public -peace, acting in the-
course of his duties, or : .

. (b)) a warden, deputy warden, instructor, keeper, gaoler,
h - guard or other officer or permanent employee of a
o prison, acting in the course of his duties,_-

‘1.;~or counselled or procured another person to do any act
'--causina or, assisting 1n cau81ng the, death '

T e : - oL Co PR C e e . e e e e s e e 13':
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= : The bill was introduced by the Solicitor Gemeral
' (Mr Pennell) who stated that "each member of the House, including
" the members of the ministry, will be free to exercise his or her

| "~ own individual views on the merits of the bill."  The Solicitor:

-~ General noted the similarity of this leglslation to the private .
members' bill that had been introduced in the previous session,
but stated that, nevertheless, there was a substantial difference
- in principle between the two bills. Mr. Pennell said that his.

bill was a compromise, that the arguments that he proposed to

 offer in support of the principle of the bill could be applied

with equal force and validity in support of total abolition of
capital punishment, but that the bill was the most promising
" measure that could be introduced at that time.

'On the motion for second reading (carried 114 to
_87) all Cabinet members present (three were sbsent) except one
voted affirmatively. On the motion for third reading (carried -
105 to 70) all Cabinet members present (again three were absent)
- except one voted in favour. On this occasion the pattern of
voting was: ' ‘ .

For | S Against

72 - Liberals -~ 15

- . 16 Pr-Cons. ‘ 47
- 17 NDP - -
- - Soc. Credit 2

- Creditistes . 6

- 105 ) - 70

' - Bill C-168 as introduced and ultimately passed,
is attached as Appendix "A"

‘COURSES OPEN TO THE GOVERNMENT

The proposals for Parliament that the government
might choose from would appear to be as follows: .

(a) abolish capital punishment for all offences, i.e.
murder, piracy and treason; thereafter no person
could be sentenced to be hanged in Canada;

. '(b) abolish capital punlshment for all offences except
" treason; . .

(¢) extend the life of the 1967 amendment by a period of
time that would enable a comparison of three periods of
approximately six years each, during each of ‘which the -

- law of murder was dlfferent v

'(i)‘ the period 1955 to 1961, when ail‘murder was
o capital and the. only penaxty was death '

"’f{ ‘(ii)’ the period 1961 to 1967 when murder was e1ther° o
~© . capital or non-capital, and the penalty. for non=. "
;;c,capltal murder was life imprlsonment,‘and :

 (111). the period 1967 to 1973, during, which capltal
. murder will have been limited to cases involv1n°'*ﬁj*'
the death of a pOllce or prison offlcer o

- 001113
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- "~ such an extensicn should be for three years, to
’ o December 29, 1975, to allow one full year for
comparison and evaluation of the effect of the
law during each of the three distinctive periods A
and a further year for consideration of the entire :
issue by the govermment and Parliament; '

(d) 1let the 1967 legislation expire, in which case the
- law would revert, on December 29, 1972, to what it
"was on December 28, 1967, namely, that murder would
~ again be capital murder and punishable by death if
it was planned and deliberate, was done by the
murderer's own act or was the death of a police or
prison officer caused by the murderer's own act;

- (e) submit a new bill attempting to develop further
categories of capital and non-capital murder; or

”(f)' submit a new bill restoring the law to what it was
- prior to 1961, i.e. when all murder was capital,
- and death was the mandatory authorized punishment.

’ Whichever course is followed ‘(other than lettlng"
the 1967 legislation expire) the undersigned is of the opinion
C that it should be_subJect to a free vote in the House because

'(a) a precedent has been established by the free vote
that was followed in respect of the government
Ieoislation introduced in 1961 and 1967; and

~(b) over the past decade the. subJect has been regarded
in Parliament as being extremely controversial-and
also as belng a very subjective issue that affects '
- the conscience of every man and woman.

- TIMING_

, A fundamental question is: How close to December

'[29 1972 should the next parliamentary debate on capital punish-

- ment be held’ ‘Another one is: Should the issue be brought on
for decision before or after the next federal election?

’ f the debate is held far in advance of December
29, 1972 the govermment would have to face an allegation that
jTit was not 1living up to the statement made by the Prime Minister
- (Mr. Pearsen) in Nbvember, 1967 when, in the debate on. Bill C-168
he said: .

:"The bill, Mr. Speaker, will diSpose of this queStion
. for five yearsg if it is carried. At the end of that

. time the decision can be reviewed in the light of the

-:,_results that have occurred durlng that perlod "o

R Nevertheless, Statlstics Canada reports on murder
‘V-v;vstatistlcs for 1971 will not be available until July, 1972
.- - Statistics of criminal and other offences for 1969 will not be -
- . available umtil. July, 1972 and for 1970 w111 not be avallabl° R
";];until Aprll, 1973 el o S L

s
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‘ o The question of timing, however, is dependent
-7 upon the Cabinet dec151on as to what course it w1shes to follow
 in this matter. - : :

‘
F
\

) ; - If Cablnet decides that, as a  matter of government
pollcy, capital punishment should be abolished entirely the
effect will be to stake the life of the govermment on that decision.
If a matter involving such a degree of individual conscience and -
emotion were dealt with along party lines the result, at ‘the very

. least, would be to produce d1v151on among government members.

: If the deciSLOn is that such an issue, from the
government s point of view, should be left to a free vote, unless
there were interparty agreement, a defeat on the issue would
nevertheless be a defeat of the govermment, with difficult
constitutional issues resultlng therefrom. At the time of the.
last free vote (1967) the issue was not complete abolitiom, but
only partial abolition. Many members of Parliament may not be
prepared, as of- 1972 to go all the way to abolition.

Of the six courses open to the govermment, (a) and

(b) would likely be interpreted by the public as a government
desire to abolish or move further toward abolition of capital
punishment. Courses (d), (e), and (f) would likely be 1nterpreted
as a goverrmment desire to restore capital punishment so that it ‘
will operate more widely than it has since 1967. Only course (c),
i.e. to extend the 1967 legislation for a sufficient time to
enable a true comparison of equal periods under different laws,
“would enable the govermment to say that there is, as yet, in-
sufficient evidence to show whether capital punishment is or is
not a necessary or desirable feature of Canadian'criminal law

If course (c) is adopted it is to be exoected that
there will be substantial pressure in the House for an ‘amendment

to the Criminal Code that would remove the Cabinet's power to .
commute death sentences. If that power were removed from the
Criminal Code, the power to commute death sentences would still .

- remain with the governmment by virtue of the Royal Prerogative of
Mercy, but the govermment would be understandably reluctant: to .
exercise it in the light of the repeal by Parllament of the

' statutory power to commute )

The hlstory of the death penalty in Canada since
: 1961 has been this: o

Death _ _ . o : Otherwise DispoSed of

Year | Sentences - Executed __Commuted;--(Courts-of Appeal;fetc.)
. 1961 17 1 10 6 |
oo o 1962 13 _ 2 -7 4
oo oe s 1963 12 . - 7 5
1964 5 - 3. ; s 2
1965 18 . - - 7T 11
1966 11 e 10
'1967*'~'3 -8 _'év'v E 6 o ]_forfj
Total 8 3 50 R
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'- ‘ S - Death o - Otherwise Disposed of
e -~ Year Sentences  Executed Commuted. (Courts of Appeal, ete.)
1968 1 - - 1 -

- 1969 -0 - - -

1970 3 - '3 -

1971 1 - » - .-

. Total 5 - 4 -

h-(One'case pending before Cabinet)

v During the 1967 debate the government was. asked a .
nunber of questions, raised by four members, from all partlcs, on
the meaning of '"life 1mprlsonment" in view of the practice of the
National Parole Board in releasing on parole persons whese death
sentences had been commuted. The govermment's reply was that,
since 1964, there had been a regulation under the Parole Act
requiring a person serving a death sentence commuted to life
imprisonment to serve at least ten years before being granted
parole. A provision in the 1967 1eglslat10n requires that such

- a parole be approved by the Governor in Counc11 :

On the questlon of tlming the under51gned con31ders.
that it is undesirable that the issue of capital punishment should
- in any way be an issue at a general election. A govermment that
- has many other issues to deal with - issues that affect the
citizen's economic and social security, in the broadest sense -
should not stand or fall on the basis of the steps that should be
taken, under the criminal law, to deal w1th murderers, traltors;."
‘and pirates. : :

. FEDERAL~- PROVINCIAL RELATIONS. CONSIDERATIONS :

: There would seem to be no obligation on the -
govermment to discuss the merits of this proposed legislation with
the provincial govermments. There were no formal discussions, by
way of correspondence or otherwise, with the provinces prior to.
. Introduction of the 1961 and 1967 legislation. :

" INTERDEPARTMENTAL CONSULTATION

, The under31gned has consulted with his colleavue,
~ the Minlster of Justice, who agrees with this. memorandum :

PUBLIC RELATIONS CONSIDERATIONS

. The subject of capital punishment is one that arouses
strong ‘emotions and is one, seemlnaly, upon which most adult

- Canadians have opinions. In the opinion of the undersigned it would
~ seem not to be appropriate for the govermment to undertake a public
.~ relations program emphasizing any partlcular ‘aspect of the issue *= |
- that is to be dealt with by Parliament. - Representations can be o

- expected from police forces and other organizations-across the
~. -country, as was the case prior to enactment of the relevent ®
R f'leglslatlon in 1961 and 1967. : : : SR

:
|
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1943
1953

1958

1960
1965

~ of capital punishment"

1966
1972

in relatlon to capital punishment in Canada:
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- Over the years ‘the Canadlan Institute of Pub11c
: Oplnion (Gallup Poll of Canazda) has produced the following
. results on the question of abolition of the death penalty. '

Should abolish Should not abollsh

No opinion

22%
33%
41%

- 35%

37%
(Febf)r 30%

18%.

73%

- 71%
52%
51%

56%
53%
63%

97
7%
157
8%
9%
10%
7%

During 1971 the undersigned commissioned two prOJectS

(a) a study by Mr. Bernard Grenier, Barrister, Whlch
brings up to date the 1965 Department of Justice
Paper entitled “Capital Punishment - Material.

) Relating to Its Purpose and Value'; and

(b)> a study by Professor E.A, Fattah of the Department
- of Criminology, University of Montreal, entitled.
"The Deterrent Effect of Capital Punishment".

The first of these documents, a copy of which is -attached, is
completely factual and expresses no opinions or conclusions by

the author upon the issue.

The second is a voluminous research

study that reaches the conclusion that 'the increase in criminal
homicide during recent years cannot be attrlbuted to the suspension

In the opinlon of the unders1gned both documents’

- CAUCUS CONSULTATION

'should be distributed to Members of Parliament and be available,
~ by way of purchase, to members of the public.

. _ _ There should be caucus consultation after Cabinet
has reached’avtentative decision on the issues involved..

'LIBERAL FEDERATION

No pollcy statement on the subJect

RECOMMENDATIONS

v(a) instruct the Department of Justxce to
prepare legislation to abolish capital .
- punishment for -all offences or, failing

The undersigned recommends that Cabinet should

_ this, direct what other legislatlon should

'slfbe prepared

,_;ti;;;;;;sng,_:‘m
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-.4?1-1'.}f ~ (b) direct that the legislation should be
I introduced in Parliament as scon as possible

- in 1972 or, failing this, at what other time
legislation is to be introduced, if at all; and-

f_:4 1' ; >7 - (e) direct that the issue be the subject of a free

. vote by . members of the govermment.

[

Respectfully submitted,

Solicitor General

I concur

Minister of Justice

I .
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oo .‘ THIS DOCUMENT IS THE PROPERTY OF THE GOVERNMENT OF CANADA

o f AR CONFIDENTIAL

MEMORANDUM TO. THE CABINET February 2, 1972°

3 Re: Capital Punishment '

"PRoBLEMr.“l'

By Chapter 15 of the Statutes of Canada, 1967~68
) Parliament amended the Criminal Code to limit the death
‘penalty for capital.murder to cases where the accused, by .
his own act, caused or assisted in causing the death of a
police or prison offieer, acting in the course of his .
dutles, or counselled or procured another person to do any
" .act eausing or assisting in causing the death. -

' - This legislation received Royal Assent on y
December 21 1967, and was proclaimed in force as: of L
December 29, 1967. :

The Act provided that 1t should continue in force

" for a period of five years from the day fixed by proelamation
for its coming into force, and stated that it 'should then
expire unless before the end of that period Parliament, by
Joint resolution of both Houses, directed that it ehould .

~ continue in force. It provided that upon the expiration of .

~ the Act the law existing immedlately prior to the coming into
force of the Act should again operate.

By Cabinet decision of February R 1971 it was .
agreed that the Solicitor General, with the essistance of
the Minister of Justice, should prepare a memorandum on
‘the death penalty recommending to Cabinet what ought to be
done about the 1aw itself and what the timing ought to be.v-

o By letter to the undersigned dated May 7, 1971, .
the Prime Minister pointed out the importance of settling '
the Government's policy 1n this matter well before

~December, 1972. _ ,
f M‘IW = ks

' s memorandum seeks the approval of Cabinet o {
o for the prepsafation: of legislation to be introduced in : oo
Parliament - ber—29, 1972 - for the

abolition of ecapital punishment for all offences,41 -
murder, piracy and treason, or such alternative method .
of dealing with the problem of capital punishment as Cabinet

. may appreve. . .

QBJECTIVES

FACTORS ‘

T & Parliament must enact new 1egislation before
December 29, 1972, if the law is not, on that day, to .
‘yevert to _what it was immediately prior to December 29, 1967,
'~ i.e., when murder was "capital" if it was "planned and.
deliberate™ on the part of the murderer, was done by the _
A murderer's "own act" or.was the death of a police or prison o _
' offieer ceused by the murderer's "own aet" : ) _ . B

Notwithstanding the 1967 legislation, piracy
continues to. be punishable by death where the accused does
any act that, by the law of nations, 1s.piracy, 1if the -
“accused “in the proeees,«murders or attempts to murder
another person or does any act that is likely to endanger
‘the 1ife ‘of another' person., The death sentence .is mandatory
. upon. convictlon for piracy. . - .
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ngain, notwithstanding the 1967 legislationw

ff75tressdn is punishable by death where it involves S

(a)':killing.or attempting to kill Her Majesty,
' . levying war agsinst Canada or assisting an
' “enemy at war with Canada:{for all of which -
,death is the only punishment), or :

-+ {b). using force or violence to overthrow the ' R
‘ .-government, spying, or. conspiring to do any -
of the foregoing %for which the punishment
is death or life imprisonment)

“In 1966 the House of COnmons devoted five

'sitting days to a discussion of a resolution standing in

the names of Messrs. Byrne, Nugent, ‘Seott and Stanbury
for the abolition of the death penaity in respec¢t of all

' offences under the Criminal Code and substituting a. P
- mandatory sentence of life imprisonment in:-those cases where :

- the death penalty was then mandatory. - The motion was defeated
.1&3 to 112. The pattern or voting wvas: .

L 2 s

.. For i o ] _b ) . Against ) ,’_. S
73 Liverals .»%_', ; 51 -
1T - . Pr=Conms. - . " T9 ' '
.21 NDP ' RN - T
- Creditistes SR 9

.. "1 - Soe. Creait . - 4

Rt UL o 143

—— S jf = =
- . P . L 13 .
‘In November, 1967, the House of Commons dovoted

‘< nine" days to Bill No. C-168 to amend the Criminal Code by

defining capital murder, in section 202A, as follows"

"(2) Murder is capital murder, in respect of
. _any person, where such person by his own act .
- :caused or. assisted in causing«the death of

(a) ‘a police officer, police constable,
" constable, sheriff, deputy sheriff,
TR ! sheriff's officer or 'other person
Lo el T ‘employed for the preservation and
et " maintenance of the public peace, :
acting in the course of his duties, or '

., (b) -a warden, deputy warden, instruetor, .
- keeper, gaoler, guard. or other officer - ..
‘or permanent employee of a prison, '
acting in the course of his duties,

- or’ counselled or procured another péerson to do any
. act causing or. assisting in’ causing the death. _
 the bill was introduced by the Solicitor General
(Mr. Pennell) ‘who' stated that "each member of the house;

" including the members of the ministry, will be free . to
-..exereise his or her own individual iviews on the merits of
.. the bill." The Solicitor General noted the similarity of.

001120
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this legislation to the private members' bill that had =
" been introduced in the previous session, but stated that, -
‘nevertheless, there was a substantial difference in- - '
. principle: between the two bills. Mr. Pennell sald that
+ his bill was a compromise, that the arguments that he
.proposed to offer in support of the principle of the bill
c¢ould be applied with equal -force and validity in support . B
of total abolition of capital punishment, but that the - . o

bill was the most promising measure that could be intro-
duced at that tima. : _ e

, - On the motion for second reading (carried 114. to
"87) all Cabinet members present (three were absent) except
"~ one voted affirmatively. On the motion for third reading
(carried 105 to 70) all Cabinet members present (again -

. three were absent) except one,voted in favour. On this.
-_occasion the pattern of voting was. . "

L]

| ———
mmi—

For ' S ) ' f AAgainst .
S 72 . Liverals 15
. .16 Pr~Cons L by .
+a17 . NDP . T - -
= = '8oe¢. Cr. , .2
L - ' Creditistes . - 6 - .
105 ] 70

o © B111 C-168 as 1ntroduced and ultimately passed, R
. 18 ‘attached as Appendix A. : v LT

COURSES OPEN TO THE GOVERNMENT

 The proposals for’ Parliament that the government

- might choose from’ would appear to be as follows-

-(a) abolish capital punishment for all offenees,
4. e., murder, piracy and treason; thereafter
no person could be sentenced to be hanged
. in Canada, . ! :
{b) abolish capital punishment for all offences - _
’ L except treason, . i o . ST

(e) extend the 1ife of the 1967 amendment by & period

: of time that would enable a ccmparison of three
"periods. of approximately six years each, during
each of which the law of murder was different'

(1) the period 1955 to 1961, when all _
murder was capital and the only o e
penalty was death :

(41) the period 1961 to’ 1967, when murder
. was either capital or non-capital,
.. -and the penalty for non—capital‘j.
¢ murder was life imprisonment, and

(141) . the period 1967 to 1973, during. -

o - .which capital murder will have been -
. limited to cases involving the death
., of a police or prison officer; .

i}

e o‘u
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such 'an extension should be for three.years, to
December 29, 1975, to allow one full year for

~ comparison and evaluation of the effect of the
law during each of the three distinctive
periods and a further year for consideration of
the entire issue by the. government and Parliament

(a) f,let the 1967 legislation expire, in which case
' . the law would revert, on December 29, 1972, to

.what 1t was on December 28, 1967, namely, that
murder would again be capital murder and
punishable by death 1f it was planned and deliberate,
was done by the murderer's own act .or was the death
of:.a police or prison officer caused by the
-mmﬂaeﬂsom:wt' Eo

(e submit a new bill attempting to develop further
‘ - categories of capital and non-capitel murder; or

(f) submit a new bill.restoring the law to what it

- - was prior to 1961, i.e., when all murder was - -
capital, and death was the mandatory authorized
punishment. X ] . '

Whichever course 1s- followed (other . than letting
the 1967 legislation expire) the undersigned is of opinion
that 4t should be subject to & free vote in the House

!

T(a) ~ a precedent has been established by the free
.vote that was followed in respect of the .
government legielation introduced in 1961 and
1967; and , ; _

- _{(b) ~ over the past decade the subject has been
" regarded in Parliament as being extremely -
controversisl and also as being a very. .
subjeotive issue that affecte the conscience'
of every man and woman, ’

tmve . S |
A fundamental question A8 How close to

Deoember 29, 1972, should the next parliamentary debate
on capital punishment be held? Another one is:  Should

‘the. 1s8ue be brought on for decision before or after
the next federal election? S

If the debate is held fer 1n advance of

‘December 29, 1972, the government would have to face an
" allegation that it was not living up to the statement
-‘made by .the Prime Minister (Mr., Pearson) in November,
',1967, when, 'in the debate on 8111“0-168 he said:

"The bill. Mr. Speaker, will dispose of - this
question for five years Af -1t is carried. At
the end of that time the decision can be
- reviewed in the light of the results that have
s ‘ occurred during that period.". ,

Nevertheless, Statistics1Canada reports ‘on murder
statistics for 1971 will not be available until July, 1972.
Statistics of criminal and other offences for 1969 will not
be available until July, 1972, end for 1970 will not be

: available until April 1973

Wi
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‘ : , The question of timing, however, 18 dependent
‘. upon the Cabinet decision as to what course 1t wishes to
R follow in this matter. . S _
If Cabinet decides that ‘a8 a matter of: govern- oA
: ment policy, capital punishment ehould be abolished entirely 7‘
" the effect will be to stake the life of the government on :
that decision. Iff a matter involving such a degree of
individual consciénce and emotion were dealt with along
party lines the result; at the very least, would be to -
.produce division among government members. '

.

- If the decision 1s that such an. 1ssue, from the _

. : .government 8 point of view, should be left to a free vote,_"
* ... a defeat on the issue would nevertheless be a defeat of

the government, with difficult constitutional issues re~\ .

sulting therefrom. At the .time of the last free vote (1967)
the 1ssue was not - cOmplete abolition, but only partial :
abolition.. Many9&&nﬂegﬁee=ma$azg§y~€e¥ members of Parliament
'may ‘not be prepared, as of 1972 to &0 all the way ‘to abolition. B

Of the six. courses cpen to the government (a) and
v(b) would likely be interpreted by the public as a govern~
- ment desire to abolish .or move further toward abolition of .=
“capital punishment. Courses (d), (e), and (f) would likely .
" be interpreted as a government desire to restore capital ‘
punishment so that 1t will operate more widely than it - .
has since 1967-: Only course (c), i.e., to extend the 1967 a
legislation for a sufficient time to enable a true compari-
son of equal periods under- different laws, would ‘enable the . .
~ government to say thatcthere 1is, as yet, 1nsuffioient evi-
" dence to show whether capital punishment ‘is or is not 2.
_necessary or desirable feature of Canadian criminal law.
: If course (c) is: adopted it 1s to be expected o
{that there will be "substantial pressure in the House for .
{an amendment to the Criminal Code that would remove the
.;Cabinet's -pover., to: commute death sentences. : .

§ . -

‘ﬁ%ﬂ%ﬁq*“i ‘_; ' o The history of the eath penalty in Canada since o _
‘ ;;Jajfyffﬁ;( i1961 has been this: . - S . - "}j_;;
't ammiX | Year . Death ; Executed Commuted‘- Otherwiee Dispbsed,Of-‘

. Sentences - T (Courts of Appeal, etc.)
1961 17 715_ 10 6 |
1962 . 13 2 T - b,
/1963 12 - I 1, 57
196n. ;-v S f B .j 3~ :.2 -
1965 .18 - T ‘11 ¢
1966 11 - 210 - 1
1967- - 8 - "6 ; 2
Total 84 - . - 3 .50 31
1968 -1 - 1 - )
1969 £0 - PR -
. 1970 7 3 ot -~ ' 3 - [,
| S, A - = -
x~ T°tal_'e- 5 H am %': . e -

~ (One case penqing'beforefCebinet) B

L o * . x N E - : . e e . - :
= e o A . - . .
. . T, : - - . . . - ) o

.
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During the 1967 debate the government was asked

" a number of ‘questions, raised by four members, from all
‘parties, on the meaning of "life imprisonment” in view
.-of the practice of the National Parole Board in releasing -

on parole persons whose death sentences had been commuted.

. 'The government's reply was that, sinée 1964, there had

...a. parole be approved by the Governor Ain Council.’

~ been a regulation under the ‘Parole Act requiring a person: .
- serving a ‘death sentence commuted to life imprisonment Co

to serve at least ten years before being granted parole. .
A -provision in the 1967 legislation requires that such

-

On the question of timing the undersigned

,nconsidefs that it 48 undesirable that the issue -of capital
. ~punishment should in any way be an issue at a .general :

election. A government that has many other 1ssues to deal :

.- with - issues that affect the citizen's economic and social
. ‘seeurity, in the broadest sense - should not' stand or fall .
- " on the basis of the steps that should be taken, under the

eriminal law, to deal with murderers, traltors and piratee.°‘

UThe issue of capital punishment. is g%/pel ing-to the con-
science of thinking man and gf/;g,not/aﬁ. '
1ssue that; in 1972, is like%y’fofgg at theTPoot of

:*{FEDERAL—PROVINCIAL RELATIONS CONSIDERATIONS

There would seem to be no obligetion on the

'government to discuss the merits of this proposed legie-f

lation with the provincial governments. There were no

formal discussione, by way of correspondence. or otherwise,
“with the provinces prior to 1ntroduetion or the 1961 and

: 'o} 1967 legislation.

Sy

'INTERDEPARTMENTAL CONSULTATION . ‘,_g'. Q' ; ;_f:'; ” ,j}Q R

!
-

The undersigned has consulted with hie colleague,

'.the Minister of Juetiee, who agrees with thie memorandum.'”v

fgePUBLIC RELATIONS CONSIDERATIONS

- The subJect of capitel punishment 15 one- that

' earouses strong emotions and is one, seemingly, upon which

most adult Canadians have opinions, 1In the opinion of thel

-undersigned it would seem not to be appropriate for the .
. government to undertake a public relations program. empha-
.. -sizing any .particular aspect of the issue that is to be :
.- dealt with by Parliament. Representations can be expected

from police forces and other organizations across the

. ecountry, as was the case’ prior to enactment of . the relevaot
;1eglslation 1n 1961 and 1967 " o

1

\-v>-v§

During 1971 the undersigned commissioned two-

“<i'projecte in relation to eapital punishment in Canada‘

(a) - & etudy by Mr: Bernard Grenier, Barrister,

- which brings up to date the 1965 Department .
of .Justice Paper entitled "Capital Punishment -
.Material Relating to Its Purpose and Value,, T

' and E 1, IR

. (b) - a etudy by Professor‘E A. Fattah of™ the
Department of Criminology, University or

. Montreal, entitled "The Deterrent Effeot
ﬁv‘vof Capital Punishmentﬁ :

I S " 001124
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The rirst of these documents is’ completely factual and '

expresses no opinions or conclusions by the author upon

the 1ssue. - The second is a voluminous research study

that reaches the conclusion that "the increase in criminal
homicide during recent years cannot be attributed to the.
suspension of capital punishment i

In the opinion of the’ undersigned both documents

. 8hould be distributed to Members of Parliament and be
. available, by way of purchase, to members of the public.

| CAUCUS CONSULTATION Quazu

-

There should be caucus . consultation after
Cabinet has reached a decision on the issues involved.

LIBERAL FEDERATION

“\Jet_spplicable: /VOW W"“’“W

. RECOMMENDATIONS

The undersigned recommends that Cabinet should

(a), - instruct the Department of Justice to
prepare legislation to abolish capital -~ .
punishment for all offences or, failing this, diract
what other legislation’ should be prepared; -

- (b) - direct that the legislation should be
: " introduced in Parliament as soon as
possible in 1972 or,. fallihg this, at
what other time legislation is to be
introduced Aif at all' and

(e) - direct that the issue be the subject
R ,of a free vote,
men%—em~—4%4ling_thisT_direct—that_i$~is .
"nc%~te—be~a-£ree_xgbg,‘ - .
Respectfully submitted, -

4

Lk

.Solicitor Generel.

I eoncur

“Minister of Justice.

S - ’
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. : MEMORANDUM NOTE DE SERVICE-..

GOUVERNEN;ENT DU CANADA / AL/ - 243(4

‘ GOVERNMENT OF CANADA' v

r 1 _l SECURITY - CLASSIFICATION - DE SECURITE
FROM ! I
L o S
l—- t . -_I YOUR FILE — V/REFERENCE
[
70 [> FILE L
A : . DATE
| ! ] January 19th, 1972

SUBJECT

st Capital Punishment |

The Minister called and asked me to telephone
the Deputy Minister of Justice to determine whether Mr. Turner
"has studied my memorandum on Capital Punishment and if he
is ready to report to me"

I called Mr. Maxwell who advised a memorandum
had been sent to Mr. Turner along with our memorandum before the
Christmas holidays. The memorandum also urged Mr. Turner to
get in touch with Mr. Goyer to discuss the situation.

To date he has heard nothing from Mr. Turner and
has not spoken to him since his return from holiday. I asked
Mr. Maxwell for his personal reaction and he said that he did
not feel that our memorandum was very comprehensive and that
the recommendatlons did not follow from the body of the document.
He said that "as you read ' the document you expect conclusion *X*
but in fact you arrive at conclusion 'Y'. " He felt that he has
no quarrel or disagreement with the recommendations, but felt
that they were not supported by the arguments and the memorandum

— was deficient in this respect.

He was alsé of the opinion that the document had
to have supporting material and particularly statlstlcs, before
going to members of Cabinet. It was his opinion that they could
not come to any.decision on the document itself.
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./ . . ' . MEMORANDUM

- ’ . ’ Lo
‘ GOVERNMENT OF CANADA -

NOTE DE SERVICE

GOUVERNEMENT DU CANADA

l .| SECURITY - CLASSIFICATION - DE SECURITE
FROM

AﬁDE.. . . . o . .

- ASSISTANT DEPUTY SOLICITOR GENERAL v' . |our FILE — N/REFERENCE

] e T v ] . ' YOUR FILE — V/REFERENCE

T.°|:) FILE ’ D |
A . . i . DATE

L ' - _,i - . Jénuary 19¢h, 1972

SUBJECT

SUJET Capifal‘Punishment - I | ) - .g;

‘ The Minister called and asked me to telephone
the Deputy ‘Minister of Justice to determine whether Mr. Turner .
"has studied my memorandum on Capital Punishment and if he
is ready to report to me” .

: I called Mr. Maxwell who advised a memorandum
had been sent to Mr. Turner along with our memorandum before the .
Christmas holidays. . The memorandum also urged Mr. Turner to
get in touch with Mr. Goyer te discuss the sztuatlon.

_ To date he has heard nothing from Mr. Turner and
has not spoken to him since his return from holiday. I asked
Mr. Maxwell for his personal reaction and he said that he did
not feel that our memorandum was very comprehensive and that ,

" the recomaendatzons did not follow from the body of the document.
He said that "as you read the document yqu expect conclusion °X°®
but in fact you arrive at conclusion 'Y'. " He felt that he has "

- no quarrel or disagreement with the recommendations, but felt '
that they were not supported by the arguments and the memorandum

— . was deficient in this respect. , ‘

, He was also of the opinion that the document had
to have supporting material‘and particularly statistics, before .
going to members of Cabinet. It was his opinion that. they could .
not come to any decxsion on the document itself.

Y L H* ., S .,,-¢t s 001128
. el o X ; " . . . v, . N . '
" CGSB STANDARD FORM 22C . ~© .. o777 % N 7540 2! 855-4989 : o o FORMULE NORMALISEE 22C DEL ONGC

,yh» [ TV T ¥, DA Ty e




. _ : MEMORANDUM

‘. i GOVERNMENT OF CANADA

ol
FROM )

~ | B

10 I\
T
L |
;_. sggjggCap:.tal Punishment - .

ASSISTANT DEPUTY SOLICiTOR GENERAL

Eocument disclosed under the Access fo Information Act
Dotument dlvulgue en vertu de la Loi surIaGces al /nf@rmat/on

NOTE DE SERVICE

‘GOUVERNEMENT DU CANADA

‘—‘ "[SECURITY - CLASSIFICATION - DE SECURITE
OUR FILE — N/REFERENCE
j YOUR FILE — V/REFERENCE .
' oame .
-J T ‘ 19¢} 1972

The Mlnister called and asked me to telephone
the Deputy Minister of Justice to determine whether Mr. Turner
"has studied my memorandum on Capital Punishment and if he

‘is ready to report to me".

I called Mr. Maxwell who advised a memorandum :
had been sent to Mr. Turner along with our memorandum before the
Christmas holidays. The memorandum also urged Mr. Turner to
get in touch with Mr. Goyer to discuss the situation.

To date he has heard nothing from Mr. Turner and
has not spoken to him since his return from holiday. I asked
Mr. Maxwell for his personal reaction and he said that he did
not feel that our memorandum was very comprehensive and that
the recammendations did not follow from the body of the document.
He said that "as you read the document you expect conclusion "X°
but in fact you arrive at conclusion 'Y'. " He felt that he has
no quarrel or disagreement with the recommendations, but felt ~
that they were not supported by the arguments and the memorandum

was deficient in th1° respect.

_ He was also of the opinion' that the document had
to have supporting material and particularly statlstxcs, before.

- going to members of Cabinet.

It was his opinion that they could

not come to any decision on the document 1tse1f
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GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA

FILE NO.—DOSSIER No

Y22
~

TO—A
FROM—DE
PLEASE CALL | TEL. No\ Ne TEL. | EXTENSION—POSTE
PRIERE D'APPELER | \
D WANTS TO SEE YOU | DATE | TIME—HEURE
DESIRE YOUS VOIR
WILL CALL AGAIN ol !
DOIT RAPPELER | . |
i
) ACTION APPROVAL
DONNER SUITE APPROBATION
COMMENTS DRAFT REPLY
COMMENTAIRES PROJET DE REPONSE
MAKE NOTE AND FILE
FAIRE covvenen.. ...COPIES NOTER ET CLASSER

NOTE & RETURN
NOTER ET RETOURNER

NOTE & FORWARD
NOTER ET FAIRE SUIVRE

CALL RECEIVED BY
MESSAGE REQU PAR
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CONFIDENTIEL

|
Y 4 S
| S Ly - ReC
“ .
RESUME DE L'AIDE- MEMOIRD POUR LE MIMNISTRE

:
'Re: Pelno de mort

|

/

:

I -  Grande-Bretagne ‘ f
. ¥ .

Le 9 novembre 1965, entrait en'vigueur

la Loi de 1965 sur le Neurure\qul abolissait la peine

de mort pour une période de 5 ans. L' adoptlon de-€ette
101, au moyen d'un vote ]1bre, se fit par 200 voix contre
98 & la Chambre des communbs,wet par 16% voix contre 75 &
la Chamore des Lords. A cett%lepoque, 80% des Anglais
étaient en faveur de la peinefde mort ou &taient indécis.
Le texte de la loi est reproduit & l'annexe 1 de 1l'aide-
mémoire. F

| Au mois de dééembre 1969, soit avant

_l'expiration-de la période d'gssai cgui devait prendre fin
‘le 31 juillet 1970, le Parlement britannique abolissait 1la

peine. de mort de fagon définitive, par 343 voix contre 185

|
Chambre des Lords. v

Les stat1st1ques cﬁQl&lS@o relatives a

a la Chambre des communes, et jpar 220 voix contre 174 3 la

1'homicide (aide-mémoire, p. 2 et annexe 2) n 1nclquent
aucune augmentation Dartlcullﬁre du taux d'homicide par

suite de l'abolition de 1965. 1
|

" II - Pays abolitionni tes 3 travers le monde

. " Une trentaine}de pays ont aboli la peiné
de mort de jure de facon totale ou quacl totale, et une
dizaine d'autres l'ont- abolle¥dans les faits (alde—mem01re,
pp. 2-3). Les statistiques nfindiquent pas que la présence
ou l'absencel de la peine de mort ait un rapport quelconque
avec les fluctuations du taux[d'homicide (aide¥mémoire,

. annexes 3 et 4). Entre 1955 %t 1965, une sentence de mort

sur deux &était mise 3 exécuti?n;'

 IIT - Les Etats-Unis d'Amérique

. Quatorze (l4)l%tats et deux (2) territoires
4 : [ . -~ I -~
americains ont aboli complétement ou presque complétement

la peine de mort (alde—mcm01re,'p} 4) . Depuis 1940, seulement

sept (7) crimes ont valu a leurs auteurs d'étre exécutés.
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DEPARTMENT of
MINISTERE Dy

_— é
) —_— ‘

January 3, 1972

Mr. MaclLeod ig ready to diécuss the
attached with you tomorrow, at your conven-
ience. f .

(Copy attached for the Minister)
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i

|
La dernidre exdcution remonte au 2 juin 1967 (aide-
mémoire, annexe 5). La Cour Suprdme a accepté de se
prononcer sur la .constitutionnalité de la peine de
nort 3 la lumidre du 8€ amendement de la constitution
qui défend d'infliger des peines cruelles et exception-
nelles. Un jugement la déclarant constitutionnelle
pourrait bien mettre fin au moratoire qui dure depuis

'

juin 1967. , ] E
. Les &tudes de Sellin, Dann, etc. n'ont
décelé& aucun lien apparent entre la peine de mort et
la fluctuation du taux d'homicide (aide-mémoire, pp. 5
et 6). Le volume de l'homicide a augmenté depuis 10 ans,
mais cette augmentation est inférieure & celle de la

 ‘criminalité en général et des délits de viclence en parti-
culier (aicde-mé&moire, annexeﬁG). Les recherches de
Sellin ont démontréd que la pﬁésence ou l'absence de la
peine de mort n'a rien & voif avec le taux d'homicides
commis sur la personne de poiiciers. Les meurtriers ont
un taux de récidive trés bas et constituent de bons

'risques pour les libé&rations conditionnelles. L'opinion

pﬁblique semble étre de plus en plus favorable & 1l'aboli-,

tion de la peine de mort (aide-mé&moire, pr. 6 et 7).

IV - Le Canada

i
(S
'

Aprgs un premier débat, en 1965, au terme
duquel le Parlement rejetaitipar 143 voix contre 112 la
résolution conjointe de 4 déﬁutés,visant a4 abolir la peine
de mort, un second débat eut;lieu en novemnbre et en décembre
1967 sur le projet de loi déposé par le Solliciteur géﬁéraL>
monsieur L. T. Pennell{" Ce projet abolissait la peine de
mort pour une période d'essai de 5 ans, sauf pour le
meurtre qualifié,vi.é. le meurtre de policiersrou de mem-

res de l'administration desiprisons agissant dans 1'e xercice
de leurs fonctions. La Chaﬂhre des communes approuvait le:
projet par 105 voix contre 7¢ et le Sénat, par 40 voix
contre 27. Le vote fut libre de toute attache partisane
(aidémmémoire,-pp. 7 et 8).

D'aprés-les chiffres publiés par’StatistiQue
Canada, il ne semble pas que la suspension des exécutions
3 la fin de 1962 et l'abolition"partiellé de la peine. de
mort a la fin de 1967 aient éntrainé une montée en fléch®
du taux d'homicide; les variations de ce taux semblent
n'avoir rien & voir avec lavéeine.de mort (aide-mémoire,

‘Pp. 8 et 9 ‘et annexe 7). Cémme aux Etats-Unis,'le volume

LT o wee3
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général de la criminalité a %uqmenté de fagon assez
considérable au Canada durant les années '60 (aide-
mémoire, annexe 8).

| Le nombre d?hoﬁicides commis sur la
personne de policiers a fluctué de fagon capricieuse,

et il est difficile d'y voir'

un lien gquelcongue avec
l'abolition de la peine de mort (aide-mémoire, p. 9).
‘Les meurtriers ont en général une bonne

-

conduite, tant & l'intérieur des murs des pénitenciers

gu'en llberatlon condltlonnelle (aide~mémoire, p. 10).

L' opinlon pub11que, qui devenait de plus
en plus favorable & 1l'akolition de la peiné de mort,

semble avoir changé d'orientation et ce, depuis.la fin

de 1970 (aide-mémoire, p. lbfetAannexe 9).

-

Caractéristigues de la peine'!de mort

discrimination

, Les aboiitionnistes-affirment'que la peine

de mort est discriminatoire en ce qu'elle est surtout
imposée aux minorités; aux'faibles, aux pauvres, aux noirs.
Un des aspects les plus frappants de cette d1scr1m1natlon,
c'est que les pauvres ne peuvent retenir les services des
meilleurs avocats et qu'ils r'ont donc pas autant de
chances d'obtenir un acquittehent ou une commutation de
peine que les riches. Les enquétes et recherches effectudes
aux ﬁtats*Unis jllustrent ces affirmations (aide-mémoire,
pp. 11 et 12). '

force d'intimidation

D'aprés les _adversaires de la peine de mort,

-

son effet ‘intimidant n° est pas supérieur a celui 4d' autres

peines. Une trds forte proportion d'homicides sont commis
s .

dans un accés de passion, de colére, de jalousie ou de

folie, ou sous l'influence de boissons alcooliques. Plus

‘de 50% des victimes d'homicides sont des parents, des amis

ou des connaissances, i.e..des personnes avec lesquelles
I .
l'accusé avait des rapports plus ou moins €é€motifs. Les

chiff res américains et canadlenc confirment cette hypothése

(cf.v.ldewmem01re, pp. 12 et‘13 et annexes 10, 11 et 12).

La peine de mort n'a pas d’effet intimidant sur les ‘pro-
fessionnels, hommes d'affalre, cols-blancs ouvintel1ectuels,
sur les membres de la pe&gre n1 sur les revolutlonnalres.
Elle en a peu ou pas sur les auteurs de vols avec violence

}

(aide-mémoire, p. 14). I

l ; R ‘ ._”4.'
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i

Colit d'une exécution :

Diaprés des. statistigues américaines,
une ex&cution capitale et tous les frais accessoires
coltent plus cher 3 1'Etat que la détention d'un

prisonnier pendant plusieurs années (aide-mémoire,
pp. 14 et 15). ’ F

001135
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g P DAL | FOREWORD,'

syl
o

s jSane December 29 1967 thehdeath penalty ror _
fcapltal murder has, by reason of Chapter 15 of the Statutes of
fhrCanada,.l967 68 been llmlted to cases where ‘tHe accused by

~ 7 his ‘own act, caused or assisted in cau51ng the. death of a pollce

or prlson 0rf1cer, actlng in the course»of his dutles, or
* counselled or procured’ another person to do any act cau51ng or

;jaSSlstlng in cauSLng the death ' };-
v | — i S o |
The Act prescrlbed that it should contlnue in. force,
Jfor ar perlod of five years from the. day fixed by proclamation.
_-for its comlng into. force, and prov1ded that it should then
. L explre unless before the end of that perlod Parllament, by jOlnt
"fﬁfifﬁf' resolution of both Houses, directed that it should continue in
-~ force. It provided that upon the explratlon of the Act the law
existing 1mmed1ately prlor to the comlng lnto force of the Act

jshould agaln 0perate.J f_

" Parliament must, therefore,,ehact nev legislation before
December 29, 1972, if the law is not, on that day, to revert . : -

to what i ely pricr to DeCember 29, 19¢7, i.e.

t ,
al" if it was "planned and deliberate” on
er, was done by the murderer's "own act
. or was tQ'pdeatl of a police or crison 0fficer caused by the

'murderer s "own act". I lﬁ

) This Paper attempts to make available to Nembers of .
Parliament and .members of the pu tblic, ma‘erﬂel that has bec o=e“ : ﬁ‘
avallable 51nce the publlcatlon, in l965 by the Department of

Justlce, of a Paper entltled "Capltal Punlshment - Material Relat—

ing to Its Durpose ahd Value ‘ Tnls Paﬁer - prepared by WMr.

Bernara Grenier, marrlster, of Nontreal*- ls,»’ike the 1965 .

Paper of the Department of Tustlce, 1ntendea to be'informative'

.’and ob]ectlve but not to take up @ POSltlon'-‘

: Y
. : %; . :

R v};Ihe sukjec +t of the de tn penai_y continues to be con—
'ftrovers1a17in Capada andvto-oe a subjectlve issue thacvar*ec
'-'the'conSCience of-evefv*man'and moman. It is my profcund nooe ' _
»}that this" Paper will be‘of some acs1stance to. Canadﬂans who are - e

u;fattenptlrg to solve thls ex tremely clfflcult soc1al problem.-’

S

" OTTAWA, January 15, 1972.
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