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Mrs., Colleen Swords S «//’///////’

Legal Operations Division

JLO

Tower C, 7th Floor

Department of External Affairs

125 Sussex Drive

Ottawa, Ontario ' :
K1la 0G2

Re: Lubicon Lake Band: ~Communications 167/1984

I refer to our recent conversation about the status of this
matter.

On March 14, 1985, the Supreme Court of Canada denied the
Band leave to appeal against the refusal of an interlocutory
injunction pending the resolution of its litigation.
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Yours sincerely,
D. Martin Low
General Counsel
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”tromble fo brlef mediator ™

By BARRY NELSON
Special to The Globe and Mail
CALGARY — Indian-Affairs and
Northern Development -Minister
David Crombie is to meet former
Conservative cabinet minister E.

Davie Fulton in -Ottawa today. to .

discuss his appointment as a feder-

al envoy charged with helping re- .
. solve an Indian Jand claim involv-

ing thousands of square miles of

territory and . billions of dollars an ’

oﬂ and gas revenue.

The meeting was announced by a
spokesman for Ronald Doermg, Mr.
Crombie’s chief'of staff, = -

Both Milton Pahl, Alberta’s Mm-
ister of Native Affairs; and Kenneth

- Staroszik, a Calgary lawyerrepre- -
senting the. Lubicon “Inlian band, -
said yesterday "they are pleased -

with Mr.. Fulton's appointment.

Smce September, 1982, members
of the Cree indian ‘community at
Lubicon Lake, 120 kilometres north-
west of "Peace River, have been

-fighting a legal battle to halt the:
-extensive oil and gas exploration’

taking place throughout a 2,331-
square-kilometre area surrounding
the lake. -

In a suit naming the Alberta®
Government and 10 large oil com-

are also asking the courts to rule

. that the province has no right to

allow resource development of any

* kind throughout a larger 22,000-
_square-kilometre area. they claim
. as their traditional hunting and
.trapping territory.

On Jan. 11, the Alberta Court of
Appeal upheld an -earlier Court of
Queen’s Bench refusal to grant an
injunction halting ‘the resource

.exploration and development that
- the Lubicon Indians say is destroy- -

ing ‘their livelihood by harmiing

“hunting, flshmg and trapping in the

area.
Mr. Staroszik said. docunients

were being filed yesterday that will -

allow him to speak to the Supreme
Court of Canada on Feb. 18, seeking
permission to appeal the Alberta

* Court of Appeal decision.

‘Because of the massive stakes
involved: in ownership of the north-
ern Alberta land, which is attract-

ing a significant portion of new.

resource activity in the province,
the parties involved have all as-
sumed that the issue will eventually
be argued in the Supreme Court of
Canada.

The Lubicon band, with the help
of other Indian bands across Cana-
da, is financing its legal battle,

which could cost more than sx-tml- .

panies as defendants the Indians™ }jon,
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ANNEXES

DISTRIBUTION

IMU

EXT 407

You requested some information on individual
complaints before the Human Rights Committee related to
indigenous populations as background material for the
CHR

2. Meetings of the Human Rights Committee during -
which communications under the Optional Protocol are
examined are closed to the public. It is the practice

of the Government of Canada to respect the confidentiality
of this procedure by not commenting publicly on the
specifics of individual cases while they are before the
Committee.

3. The Committee considers complaints in a two
step process. Step one: admissibility; step two: on

the merits. At the admissibility stage, questions such
as exhaustion of domestic remedies are considered. 1If
the Committee considers at the admissibility stage that
criteria for their consideration of a complaint are net,
the case moves on to stage two when the substance of

the violation is considered. Generally the Human Rights

" Committee publishes all cases when a ruling is made on

the merit. The Committee's decision on some cases, with
the name of the complainant deleted are published at .the
admissibility stage. Until the publication of a decision,

‘the complaint is treated as confidential by the Committee.

4. With this background in mind the following is -
a brief summary of complaints made to the Committee that
relate to indigenous population questions.

1. ZLubicon Lake:!:Band

Complaints: Chief Ominayak and the Lubicon Lake Band
Alleged violation: Article 1 of the International Covenant
on Civil and Political Rights (ICCPR) on the right to
self-determination and the right to dispose of natural
wealth and the right not to be deprived of its means of
subsistence.

Status: complaint sent to Canada on November 21, 1984.

Government response on admissibility due January
21, 1985 will be late. Department of Justice is drafting
in consultation with External Affairs and IANA.

Tt 2 000007
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2. Sappier - Nadeau

Complainant: Mrs. Laura Sappier Nadeau

Alleged violation: Article 12(1l) (b) of Indian Act violates
Articles 2(1), 3, 23(i), 23(4), 26 and 27 of ICCPR.

Status: still at admissibility stage. Canadian government
forwarded its response on admissibility on August 23, 1983.
Committee asked Nadeau to supply more information which
she has not done. Her lawyer (Noel Kinsella) has
privately indicated he is awaiting results of amendments

to 12(1) (b) .Indian Act before pursuing case.

3. Sappier Sisson

Complainant: Mrs. Paula Sappier Sisson

' “Alleged violation: Same as Nadeau

Status: Canadian government response on admissibility
forwarded to Committee in April 1984.
Same pending status as Nadeau.

4. Denny

Complainant: Alexander Denny ( of MiKmag tribe)

Alleged violation: Article 1 self-determination.

Status: original communication submitted September 30, 1980.
. Committee declared complaint inadmissible in ~

August 1984 on basis Denny had not sufficiently established

his representative status on behalf of Mikmag tribe.

‘ Denny's legal representative is now asking
Committee to reconsider case on admissibility.. Committee
asked Canadian government to comment on this request before
end of January. Canadian government has not made any
comment. i

5. Lovelace

- Complainant: Sandra Lovelace

Alleged violation: Same as Nadeau and Sisson.. . .

Status: Committee ruled in July 1981 that Canada violated

Article 27 of the ICCPR by virtue of the fact Article

12(1) (b) of the Indian Act . prevented Lovelace from living

on the reserve.

- Canada submitted information in the summer of
1983 to the Committee on the measures it was taking to

remedy the breach.

5. In our opinion, it would not be proper for the
Canadian delegation at the CHR to comment, even in
exercising a right of reply on the specific substance

of complaints (1) through (4) above. Complaint (5) has
been made public and could be commented on. If statements
are made or questions asked about complaints (1) through
(4) the proper approach would be to indicate that it

.3 000008
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is not the practise of the Canadian government to
comment on cases pending before the Committee. At the
'same time the delegation can provide whatever )
‘comments are relevant on issues related to complaints
(e.g. whatever measures the Canadian government is
taking to amend Article 12(1) (b) of the Indian Act
without specifically relating it to the Nadeau or

Sisson cases.

Philippe Kirsch
Director
Legal Operations Division
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SUBJECT o Human Rights Committee: Complaint against
SUJET Canada by the Lubicon Band
and Chief Bernard Ominayak

" |Date

27 December 1984

Number/Numdro

JLO-1837

ENCLOSURES
ANNEXES

INTRODUCTION

DISTRIBUTION
A meeting of officials of the Department of Justice,
JCX Secretary of State, Indian and Northern Affairs and External

IMD Affairs (JLO and IMU) was held on December 11, 1984 to discuss
SIS possible approaches to the Canadian Government response to the
IMU complaint of the Lubicon Lake Band before the Human Rights
Committee. The complaint is important domestically and inter-
nationally as it submits that the right to self-determination

in article 1 of the International Covenant on Civil and Political
Rights(ICCPR) extends to Indian land rights and that Canada has
violated that right.

After discussion, it was concluded that a draft
memorandum to Ministers would be prepared by the Department
of Justice outlining options with respect to the Government's
response. One option would be recommended.

In addition, it was clear that whatever the content
of our response, it would not be possible to complete it
before the deadline of January 21, 1985. IMU, as the division
responsible for complaints to the Human Rights Committee, under-
took to send a telex to Geneva requesting that the Centre for
Human Rights be informed that the Canadian response would be
delayed.

BACKGROUND

The complaint of Chief Ominayak and the Lubicon Lake
Band against Canada was forwarded by the Centre for Human
Rights by diplomatic Note of November 21, 1984. The Canadian
reply on admissibility is due on January 21, 1985. The
complaint, which is well drafted, alleges violations by Canada
of paragraph 1-3 of Article 1 of the ICCPR.

Article 1 states:

1. All peoples have the right of self-determination. By
virtue of that right they freely determine their political
status and freely pursue their economic, social and cultural
development.

EXT 407 /2"'
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2. All peoples may, for their own ends, freely dispose of
their natural wealth and resources without prejudice to
any obligations arising out of international economic
co-operation, based upon the principle of mutual benefit,
and international law. In no case may a people be
deprived of its own means of subsistence.

3. The States Parties to the present Covenant, including
those having responsibility for the administration of
Non-Self-Governing and Trust Territories, shall promote
the realization of the right of self-determination, and
shall respect that right, in conformity with the provisions
of the Charter of the United Nations.

It is alleged that the Government of Canada is
violating article 1(1) more particularly by allowing the
Provincial Government of Alberta to expropriate the territory
of the Lubicon Lake Band for private corporation enterprise.

It is alleged that the Government of Canada is violating article
1(2) by allowing energy exploration in the Lubicon Lake area.
Finally, it is alleged that the Government of Canada 1is
violating article 1(3) by damaging the environment and thereby
undermining the Band's economic base.

The first stage after receipt by a State party of
an individual from the Human Rights Committee is normally the
"admissibility" stage.

Pursuant to its Rule of Procedure 90, the Human
Rights Committee considers at the admissibility stage the
following issues:

1. With a view to reaching a decision on the admissibility
of a communication, the Committee shall ascertain:

(a) that the communication is not anonymous and that
it emanates from an individual, or individuals,
subject to the jurisdiction of a State party to
the Protocol;

(b) that the individual claims to be a victim of a
--violation by that State party of any of the rights

set forth in the Covenant. Normally, the commu-
nication should be submitted by the individual
himself or by his representative; the Committee
may, however, accept to consider a communication
submitted on behalf of an alleged victim when it
appears that he is unable to submit the communi-
cation himself;

(c) that the communication is not an abuse of the right
to submit a communication under the Protocol;

(d) that the communication is not incompatible with the
provisions of the Covenant;

(e) that the same matter is not being examined under
another procedure of international investigation
or settlement; 000011
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(f) that the individual has exhausted all available
domestic remedies.

2. The Committee shall consider a communication, which is
otherwise admissible, whenever the circumstances referred
to in article 5 (2) of the Protocol apply.

With respect to the Lubicon Lake Band complaint, the
primary heading that the Canadian government would argue at
the admissibility stage would be that the complainant has
not exhausted domestic remedies. In fact, an action started
in April 1980 by the Lubicon Lake Band in the Federal Court
of Canada for a declaratory judgement is still pending.
However, the complainant has anticipated this argument.
Article 5(2) (b) of the Optional Protocol states that domestic
remedies need not be exhausted when "the application of the
remedies is unreasonably prolonged". The complainant alleges
it will be at least 5 years before the case in the Federal
Court is decided. This allegation is not entirely unfounded
although some of the reason for the delay can be attributed
to ongoing negotiations between the federal and provincial
governments and the tribe to reach an amicable settlement.

The Indian and Northern Affairs Department representative at
the meeting indicated that a possible settlement was not based
solely on the legal issues involved but also attempted to deal
with broader social and cultural questions.

With this factual background, the inadmissibility
argument that the complainant has failed to exhaust domestic
remedies is not a guaranteed winner. In addition, a complete
presentation of this argument might jeopardize the ongoing
negotiations between the Lubicon Lake Band and the Governments
of Alberta and Canada.

Another domestic dimension of the question is the
upcoming First Ministers' Conference on aboriginal rights
scheduled for April 1985. The Department of Justice is

Since the Human Rights
Committee meets at the end of March 1985, a Canadian response
in January would be sent to the complainant in February and
might be released by the complainant at a time close to the
First Ministers' Conference. (The Human Rights Committee
treats communications as confidential but a complainant could
release material related to the complaint).

/4...
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OPTION 1

With these considerations in mind, the preference
of the Department of Justice

One advantage to this proposal is that it deals with
a relatively technical aspect of the complaint at a sensitive
time domestically and leaves more time for ongoing negotiations
to reach a mutually agreeable solution. One disadvantage or
advantage depending on the outcome would be that it would .-
force the Committee to rule whether it considers itself competent
to hear complaints under the Optional Protocol with respect to
article 1 of the ICCPR.

OPTION 2

At the meeting, we raised a concern that presenting
the Committee solely with a purely technical (albeit valid and
interesting legally) argument might lead them, out of sympathy
for the factual situation, to.rule against Canada on the tech-
nical question in order to hear more of the Canadian government's
position on the facts of the case. We therefore suggested that
our submission deal with the jurisdiction question, but with an
added gloss of some constructive ambiguity. For example, our
submission could specifically leave open the possibility of the
Committee deferring its ruling on the jurisdiction question
until after it had received submissions on the admissibility
(exhaustion of domestic remedies)or substantive questions. This
might lessen the risk of the Committee ruling against Canada
on the technical jurisdiction question out of a desire to hear
more of this particular case. A ruling against Canada on the
jurisdiction question would have a major impact on possible
future claims against Canada by any number of Indian bands.

/5...
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OPTION 3

One final option, of course would be to make
a submission based on the jurisdictional argument as
well as the admissibility question combined.

Option two appeared to find most favour at the
meeting. The Departments of Justice and Indian and Northern
Affairs consider that their Minister's need to be informed
and presented with the options outlined above together with
a recommendation in favour of option 2.

CONCLUSION

1. Option 2 is sound and is the preferred choice.

2. In view of the intense domestic activity on the related
issue of Native Self-Government in general and ongoing
negotiations on this specific claim, this Department
should defer to the decision of the Departments of
Justice and Indian and Northern Affairs on the approach
at this stage of the complaint.

3. The SSEA's interest in the strategy to be followed in
approaching the Canadian Government response is minimal
and therefore we intend to recommend to IMU that the
SSEA's approval need not be sought to any of the three
options above.

Uromd-

Colleen Swords

000014
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¢FILE/CIRC/DIV/DIARY/WFILE

IMU-2690

Ottawa (Ontario)
K1A 0G2

Le 1 décembre 1984

Madame Collin Swords
Direction des opérations.. ...
juridiques acc St ,

Ministére des Affaires égﬁ{ilgzjs— )
extérieures Doﬁ&i Zk 64¢
‘/f'm/"'@ -7 L _L@n ake fandl

Ché&re Madame,

l
Vous trouverez ci-joint copie de la note

diplomatique adress&e & notre Mission permanente 3
Gené&ve par le Secrétariat des Nations Unies (Centre des
Droits de l'homme), se référant & une décision du
Comit& des droits de l'homme en date du 9 novembre
1984, et concernant la communication numéro 167/1984
soumise par M. Bernard Ominayak chef de la Bande de
Lubicon Lake, et ce, en vertu de l'article 2 du
Protocole facultatif au Pacte International sur les
droits civils et politiques ainsi que copie des

documents relatifs & ce cas transmis au Comité& par la
partie plaignante.

Vous noterez que le Comité demande une
réponse du Gouvernement Canadien sur la recevabilité de
cette communication pour au plus tard le
21 janvier 1985. Compte tenu du dé€lai tré&s court qui
nous est imparti et de la période des fétes qui
ralentira les activités gouvernementales, nous
avons suggéré a M. Martin Low de convoquer une
rencontre, Nous avons proposé le mardi
11 décembre 1984 comme date possible pour la tenue de
ladite rencontre. Le Minist®&re de la Justice devrait
nous contacter au cours des prochains jours pour

infirmer ou confirmer la pré&sente suggestion.

Veuillez agréer, che&re madame, l'expression
de nos sentiments distingués.

Original signé par J.D. Puddington

J.D, Puddington

Directeur intérimaire

Direction des Affaires
des Nations Unies

000017
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Le 1 dé&cembre 1984
L4, A -
Monsieur W.L. Lord

Direction de la politique
et des programmes sociaux

Minist&re des Affaires
exté&rieures

Cher Monsieur,

Vous trouverez ci-joint copie de la note
diplomatique adress&e a notre Mission permanente 3
Genéve par le Secrétariat des Nations Unies (Centre des
Droits de 1l'homme), se référant a une décision du
Comité des droits de 1'homme en date du 9 novembre
1984, et concernant la communication numé&ro 167/1984
soumise par M. Bernard Ominayak chef de la Bande de
Lubicon Lake, et ce, en vertu de l'article 2 du
Protocole facultatif au Pacte International sur les
droits civils et politiques ainsi que copie des

documents relatifs & ce cas transmis au Comité& par la
partie plaignante,

Vous noterez que le Comit& demande une
réponse du Gouvernement Canadien sur la recevabilit& de
cette communication pour au plus tard le
21 janvier 1985. Compte tenu du dé&lai tr&s court qui
nous est imparti et de la pé&riode des fétes qui
ralentira les activité&s gouvernementales, nous
avons suggéré a M. Martin Low de convoguer une
rencontre, Nous avons propos€& le mardi
11 décembre 1984 comme date possible pour la tenue de
ladite rencontre. Le Minist@re de la Justice devrait
nous contacter au cours des prochains jours pour
infirmer ou confirmer la présente suggestion.

Veuillez agré&er, cher monsieur, l'expression
de nos sentiments distingués.

Original signé par J.D. Puddington

J.D. Puddington
Directeur inté@érimaire

Direction des Affaires
des Nations Unies
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IMU/Jacqueline Caron/2-8040/mp
FILE/CIRC/DPIV/DIARY/WFILE

IMU-2691

Ottawa (Ontario)
K1A 0G2

Le 1 décembre 1984

Monsieur Richard Nolan w;é?

Directeur L‘ , ( 9 4?0"2 -

Droits de la personne . ‘ , e

Edifice Jules Lé&ger 3_4‘5‘—5"06?” /2«» /“,?'Z_Mib,to Zaje
Terrasses de la Chaudiére T n6;7 '

15, rue Eddy ‘@a .

Hull (Ontario) -

K1A OM5

Cher Monsieur,

Vous trouverez ci-joint copie de la note
diplomatique adress&e 3 notre Mission permanente 3
Gené&ve par le Secrétariat des Nations Unies (Centre des
Droits de 1'homme), se référant a une décision du
Comité des droits de l1'homme en date du 9 novembre
1984, et concernant la communication numé&ro 167/1984
soumise par M. Bernard Ominayak chef de la Bande de
Lubicon Lake, et ce, en vertu de 1l'article 2 du
Protocole facultatif au Pacte International sur les
droits civils et politiques ainsi que copie des
documents relatifs & ce cas transmis au Comité par la

partie plaignante.

Vous noterez que le Comité demande une
réponse du Gouvernement Canadien sur la recevabilit& de
cette communication pour au plus tard le
21 janvier 1985. Compte tenu du délai tré&s court qui
nous est imparti et de la période des fétes qui
ralentira les activité&s gouvernementales, nous
avons suggéré a M. Martin Low de convoquer une

ced/2
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rencontre. Nous avons proposé le mardi

11 décembre 1984 comme date possible pour la tenue de
ladite rencontre. Le Minist®re de la Justice devrait
nous contacter au cours des prochains jours pour
infirmer ou confirmer la présente suggestion.

Veuillez agréer, cher monsieur, l'expression de nos
sentiments distingués.

Original signé par J.D. Puddington

J.D. Puddington

Directeur inté&rimaire

Direction des Affaires
des Nations Unies
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IMU/Jacqueline Caron/2-8040/mp
T F E/pIRC/DIV/DIARY/WFILE '

P

SWORDS/JLO

IMU-2679

Ottawa (Ontario)
K1A 0G2

Le 30 novembre 1984

s T T

d((; ) - - e e

Monsieur D. Martin Low Fee 980 7 e e,
Avocat général ce3iieR
Droits de la personne Y5~ CDﬂ ~)3-/-3- 4”/5 Z&oé
Minist2re de la *7 c

Justice Canada e ,1
Immeuble Justice - pig&ce 601 LT ek
‘Rues Kent et Wellington
Ottawa (Ontario) »
K1A 0OHS8

Cher Monsieur,

Vous trouverez ci-joint copie de la note
diplomatique adress@e & notre Mission permanente 3
Gen&ve par le Secrétariat des Nations Unies (Centre des
Droits de l'homme), se r&fé&rant & une décision du '
Comit& des droits de 1l'homme en date du 9 novembre
1984, et concernant la communication numé&ro 167/1984
soumise par M. Bernard Ominayak chef de la Bande de
Lubicon Lake, et ce, en vertu de l'article 2 du
"Protocole facultatif au Pacte International sur les
droits civils et politiques.

Vous noterez que le Comit& demande une
réponse du Gouvernement Canadien sur la recevabilité& de
cette communication pour au plus tard le
21 janvier 1985. Compte tenu du d&lai tr&s court qui
nous est imparti et de la période des fétes qui
ralentira les activit&s gouvernementales, nous
apprécierions que vous prévoyiez une rencontre qui
réunierait les principaux fonctionnaires int&ress&s des
minist®res de la Justice, du Secré&tariat d'Etat, des
Affaires indiennes et du Nord et des Affaires
ext&rieures, Si mardi le 11 d&cembre 1984, vous
convenait, nous aurions eu le temps, alors, de prendre
connaissance des documents et d'avoir une premidre idée
du cas, Nous attendons votre confirmation.

.e/2
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Vous trouverez aussi annex&s 3 la pré&sente,

- deux exemplaires des documents relatifs & ladite

communication: une & l'usage de votre minist®re et une
gue nous vous prions de transmettre & votre contact aux
minist@re des Affaires indiennes et du Nord. Deja le
Secr&tariat d'Etat et les différentes directions
intéressées des Affaires ext&rieures auront recu copie
desdits documents.

Veuillez agré&er, cher monsieur, l'expression

de mes sentiments distingugs,

H.W. Richardson
Directeur intérimaire
Direction des Affaires
des Nations Unies

000022




Document disclosed under the Access fo Information Act
Document divulgué en vertu de la Loi sur l'acces a l'information

4 f—-l
/ ’
o
. with the ' avec les . -
’ compliments of compliments de
i, D. Mértin/dow
Gereral Counsel Avocat général
Human Rights Law Section Droits de la personne
¢ D Q‘;? Department of Justice Ministére de la Jusnce
Canada Canada ‘
Ottawa, Canada Ottawa, Canada
K1A OH8 K1A OH8 .

Canad ACH ' 000023




i,

Ay
v

Bepartment of External Affairs

Eﬁ_?oﬂent %en vedu dc::‘SIa ?s&z’l’a?és?’information

,ﬁ'{inisﬁrc Ues (;fomn‘s extérieures

Document disclosed under the Access to Information Act

RECEIVED REGU
R C Jt \'if i
Ac [2are ) hé L s pee S 1984
g'( 75/07 JusTH - Ottawa (Ontarid) Legal Operations Division (L0}
- %5~ e / /3-/ Gossiek K1A 0G2 Direction des Opérations juridiques
2 3 Le 30 novembre 1984
Lubicon Lake gﬂc{
"RECEIVED — REZU |
Monsieur D. Martin Low ; cwq; oL '
Avocat général ; AVAC “nt

¢ 'Lubicon Lake,~et ce, en vertu de 1l'article 2 du :mé

Droits de la personne
Minist&re de la ‘ N 30 10ns

Justice Canada 7797
Immeuble Justice - piZce 601 HUMAN RIGHIS LAW SECTION
Rues Kent et Wellington DROIS DE LA PERSONNE
Ottawa (Ontario) b i .
K1A OH8

Cher Monsieur,

Vous trouverez ci-joint copie de la note
dlplomathue adress€e 3 notre Mission permanente 3
Gen&ve par le Secr&tariat des Nations Unies (Centre des
Droits de l'homme), se r&férant 3 une dé&cision du
Comit& des droits de 1'homme en date du 9 novembre

- 1984, et concernant la communication num&ro 167/1984

soumise par M. Bernard Ominayak chef de la”Bande de ~

Protocole facultatif au Pacte International sur les b
droits civils et politiques. ”

Vous noterez que le Comit& demande une

réponse du Gouvernement Canadien sur la recevabilit& de
‘cette communication pour au plus tard le

21 janvier 1985. Compte tenu du d&lai tre&s court qui
nous est imparti et de la p&riode des fétes qui
ralentira les activit&s gouvernementales, nous
apprécierions que vous pré&voyiez une rencontre qui 2 .
réuniérait les principaux fonctionnaires int&ressé&s des “s.«
minist®res de la Justice, du Secré&tariat d'Etat, des 4
Affaires indiennes et du Nord et des Affaires

extérieures., Si mardi le 11 décembre 1984, vous

convenait, nous aurions eu le temps, alors, de prendre
connaissance des documents et d'avoir une premi2re idée

du cas. Nous attendons votre confirmation.

ves/2
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Vous trouverez aussi annex&s a8 la pré&sente,
deux exemplaires des documents relatifs 3 ladite
communication: une & l'usage de votre minist2re et une
que nous vous prions de transmettre 3 votre contact aux
minist®re des Affaires indiennes et du Nord. Deja le
Secr&tariat d'Etat et les différentes directions
intéressées des Affaires ext&rieures auront recgu copie
desdits documents.

Veuillez agréer, cher monsieur, l'expression

de mes sentiments distingués.

H.W. Richardson
Directeur inté&rimaire
Direction des Affaires
des Nations Unies
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. MEMORANDUM/NOTE DE SERVICE

fO/A:

FROM/DE:

SUBJECT/OBJET:

Comments/Remarques

| pecuivio RECY | CONFIDENTIAL cfasrren—]|
. 34 A File number — numéro de dossier _
N - e —
h - c - - - U co - Q
legal O;: .rations Division (o) 45‘ 0/9 Ig 1‘3 L Bl Né‘/
gcho'\ <‘ 5 O-’“ ations ‘ur|d|ques :
ove L  November 28, 1984
John C. Tait, A.D.M. | - -/
Public Law ' . ce /M

: \
D. Martin Low, General Counsel C5
Human Rights Law Section

Lubicon Lake Band; Communication to the UNHRC

You will have received a telex on this matter, in

- which the Lubicon Lake Band is alleging a breach of

Article 1 of the International Covenant on Civil and
Political Rights, which deals with self-determination.

- The case was raised with me when I was in Geneva

b

s.23

JUS 107A 7530-21-036-5336

earlier this month by Mr. Moller, the Secretariat
official responsible for Communications to the Committee
and by Mr. Tomuschat, the expert from the Federal
Republic of Germany and Sir Vincent Evans, the expert

"from the UK. - » o

.The telex also mentions the Denny case and the o }

relationship between the cases by the Committee should |
be understood. As you know, the Committee declared ]

.the Denny case to be inadmissible last August, because

it was not convinced that Mr. Denny was the properly
authorized representatlve of the Micmac Band. It

did not deal in substance with any of the allegations
about self-determination that were raised by Mr. Denny.

The Committee has had the Lubicon Lake Band's

‘Communication for a considerable period of time but

had been slow to forward it to us because the Committee

~felt that there was some prospect that the issues

would be resolved by the Denny case. It was indicated
to me that the Committee would likely proceed with

the Lubicon Lake case because Denny had been resolved
without touching the substance and it was thought

the Committee would have serious difficulty in
accepting the request by Mr. Denny to reopen his

case. I see from the telex that this has come to

pass and that the Committee is asking for our views
about the request to reopen the Denny case.

000026
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mments/Remarques

In dealing with the Lubicon Lake case, both Mr.
Tomuschat and Sir Vincent indicated that

s.23
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mments/Remarques

5.23°

fJD;'Martin Low

!+ Encls.
i /sb

'~ Copy: Pierre Gravelle
X : Fred Caron
Clovis Demers
Jim Lahey
Dick Nolan _
Colleen Swords
Philippe Kirsch
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ACTICHM .
!
sumv‘n=w"v*wn ocT 7 1988
imMH
NONCLASSIFIF
N MJ”L;’/
DE PARIS WIF(C6251 €70(CT88 f“cc
A EXTOTT(EyB LIVRAISON ©70900 ];;;-m»~~ -
DISTR RWR RWP BCM MINP G;éi;:_;i

~~-DECLARATION D INDEPENDANCE DES CRIS DULLUﬁ%éLWﬁ
AFP ET CP RAPPORTENT SUR FIL DE PRESSE DE CE MATIN QU INDIEB§--—h~_-=bN<}(
DU LUBICON ONT PROCLAME LEUR INDEPENDANCE.CETTE NOUVELLE RISQUE

D EMOUSSER CURIOSITE DE PRESSE FRANCAISE.GRE NOUS FOURNIR LIGNE

DE PRESSE AQP.

UUU/235 2712082 WIFC6291
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ACTION [;;“~~-;::ff7

EUrve o
°---i:iﬁfz LN

R -

CE'V._U N

ocT 7 f
CONFIDENTIA AL A 1568

FM GENEV YTGR65¢5 @70CT88 'M H

T0 EXTOTT 4}gL DELIER BY @78900
INFO PCOOTT/CARON/LAPIERRE
BE JUSTOTT/FREEMAN/LOW/WEI SER/EUDSON DE OTT INAHULL/WHITAKER/

ACE T L .
POTTER DE OCI f*h T ——
DISTR JLO "w" o e
_ . — °°°&ER
REF TROTTER/EYNES TELECONV £60CT Loc -~r Z
L 7Cw [
-—-LUBICON LAKE BAND évh

FURTHER TO REFTELCON,MOLLER OF HUMAN RIGHTS CENTRE IS NOT/NOT
AWARE OF ANY COMMUNICATIONS BY LUBICON TO UN CONCERNING PURPORTED
DECLARATION OF INDEPENDENCE.(ONLY OTHER CENTRE OFFICIAL DEALING
WITH INDIGENOUS ISSUES,ALFREDSSON,IS ABSENT ON MISSION).

2.MOLLER INITIAL TONGUE-IN-CEEEK REACTION TO OUR QUERY WAS TO NOTE
THAT LUBICON EAND IS NOT/NOT PARTY TO ICCPR OR TO ITS QUOTE
INTERSTATE UNQUOTE COMPLAINT MECHANISM.CONSEQUENTLY,QUOTE DECLARATION
OF INDEPENDENCE UNQUOTE COULD CREATE DIFFICULTIES REGARDING STATUS
OF OUTSTANDING CLAIM AGAINST CDA BEFORE HUMAN RIGHTS CTTEE.

3.WE WILL KEEP YOU APPRISE OF ANY DEVELOPMENTS AT THIS END AND
WOULD APPREC ANY AVAILARLE INFO/BACKGROUND RE EVENTS IN CANADA.

CCC/131 9711247 YTGRE505
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UNITED. NATIONS OFFICE AT GENEVA

Télégrammes : UNATIONS, GENEVE " Palais des Nations

Télex: 28 969

CH - 1211 GENEVE 10

Téléphone: 346011 310211

REF. Ne:

G/S0 215/51 CANA (38)

(h rappeler dans la réponse) 1 67 /198 4

The Secretary-Ceneral of the United Nations presents his compliments
to the Permanent Representative of Canada to the United Nations Office
at Geneva and has the honour to transmit herewith the text of a decision
adopted by the Working Group of the Human Rights Committee on 9 November 1984,
concerning communiéation No. 167/1984, submitted to the Committee under .
the Optional Protocol to the International Covenant on Civil and Political
Rights by Bernard Ominayak, Chief of the Lpbiponnyake>3and (assisted by
J. Lefevre). . < —

Iﬁ conformity with paragraph 1 of ithis decision, the Secretary-General
has also the honour to transmit herewith, under rule 91 of the provisional
rules of procedure of the Committee, the text of the communication in
question (initial letter dated 14 February 1984), requesting from His
Excellency's Governmeqﬁ information and observations relevant to the

question of admissibility of the communication.

This request for information and observations does not imply that.any
decision has been reached on the question of admissibility of the

comminication.

The information and observations from His Excellency'!s Government
should reach the Human Rights Committee, in care of the Centre for Buman

Rights, United Nations Office at Geneva, within two months of the date of

this note, that is not later than 21 January 1985.

21 November 198 ~
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" TERNATIONAL
RELATIF AUX
DROITS CIVILS

ET POLITIQUES

Distr.
RESTREINTE®

CCPR/C/WG/23/D/16T7/1984
12 novembre 1984

FRANCAIS
Original : ANGLAIS

COMITE DES DROITS DE L'HOMME
Vingt-troisieme session
Groupe de travail

DECISIONS

Communication No 167/1984

Présentée par : Bernard Ominayak, Chef de la Lubicon Lake Band, assisté de M. J. Lefevre

Au nom des : iembres de la Lubicon Lake Band
—_—— o PR
Etat partie concerné : Canada

Date de la communication : 14 février 1984 .

Références : Décision antérieure - néant

Le Groupe de travail du Comité des droits de l'homme, réuni le 9 novembre 1984,
décide :

1. Que la communication sera transmise, en vertu de lfarticle 91 du réglement
intérieur proviscire, & 1'Etat partie concerné; et que celui-ci sera prié de soumettre

des renseignements et observations se rapportant 3 la question de la recevabilité
de la communication;

2. Que 1'Etat partie sera informé que ses renseignements et observations devront
parvenir au Comité des droits de 1l'homme, par l'intermédiaire du Centre pour les droits
de l'homme, Office des Wations Unies & Genéve, dans les deux mois qui suivront la date
de la lettre qui lui sera adressée;

3. Que le Secrétaire général transmettra aussitSt que possible 3 1'auteur de 1la
communication tous les renseignements ou observations regus, pour lui permettre de
soumettre des commentaires a leur sujet, s'il le désire, Les commentaires éventuels de
l'auteur devront parvenir au Comité des droits de 1l'homme, par 1l'intermédiaire du Centre
pour les droits de l'homme de 1'0ffice des Nations Unies a Genéve, dans les quatre
semaines qui suivront la date de la lettre de transmission;

4. Que le texte de la présente décision sera communiqué 3 1'Etat partie et a
l'auteur de la communication. g

—_— -

2/ Chacun est prié de respecter strictement le caractére confidentiel du présent
document. - [ T o A _ v

GE.84-18372 - 000032
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7 . ERNATIONAL
COVENANT

ON CIVIL AND
POLITICAL RIGHTS

Distr.
RESTRICTED':/

CCPR/C/WG/23/D/167/1984
12 November 1984

Original: ENGLISH

HUMAN RIGHTS COMMITTEE
Twenty-third session

"~ Working Group

DECISIONS
Communication No. 167/1984

Submitted by: Bernard Ominayak, Chief of the Lubicon Lake Band (assisted by
J. Lefevre) '

<

Alleged victims: The Lub;ggp_;akguBand\)
State party concerned: Canada

Date of communication: ,14 February 1984

Documentation references: Prior decision - none

The Working Group of the Human Rights Committee meeting on 9 November 1984,
decides: '

1. That the communication be transmitted, under rule 91 ef the provisional
rules of procedure, to the State party concerned, requesting information and
observations relevant to the question of admissibility of the communication;

2. That the State party be informed that its'infdrmation'and'observations
should rzach the Human}Rights Committee in care of the Centre for Human Rights,
United Nations Office at Geneva, within two months of the date of the request;

3. That the Secretary-General transmit any information or observations
received to the author of the communication as soon as possible to enable him to
comment thereon if he so wishes. Any such comments should reach the Human Rights
Committee in care of the Centre for Human Rights, United Nations Office at Geneva,
within four weeks of the date of transmittal;

4. That this decision be communicated to the State party and the author.

#/ A1l personsvhandlingbthis document are requested to respect and observe its -

confidential nature. - , . o e

_GE,84Q18371 ;  S :-,,'_1
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INTERNATIONAL INDIAN TREATY'GGENGCIL: o4 /@Me'o%;!ﬁ/mmﬁon
UNITED NATIONS OFFICE
777 UNITED NATIONS PLAZA, SUITE 10F  /51/ (8}
NEW YORK, NEW YORK 10017
TELEPHONE: (212) 986-6000

February 14, 1984

Chairman

The Human Rights Committee

c/o The Center for Human Rights
United Nations

New York, NY 10017

Dear Chairman:

The International Indian Treaty Council respectfully submits to
you the enclosed Communication of Chief Bernard Ominayak and the Jubicon
Lake Band for consideration by the Human Rights Committee under Article 2"
o> <of the Optional Protocol to the International Covenant on Civil and Political
o ' Rights.

This Communication evidences the violation, by the Govermment of Canada,
of the Lubicon Lake Band's rights to determine its political status, pursue its
economic, social and cultural development, dispose of its natural wealth and
resources, and fundamentally, its right to the physical means for subsistence
and the excercise of self-determination. These violations contravene Canada's
obligations under Articles 1(1), 1(2), and 1(3) of the International Covenant
on Civil and Political Rights. Canada, a Party to the Optional Protocol,
recognizes the competence of the Committee to receive and consider Communica-
tions from representatives of individuals and groups within its jurisdictionm.

With assurances of our highést respect.
Respectfully yours,

%%

~ o ’ . , W1111am A. Means
- : : Executive Director

o

"WAM/jsl
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COMMUNICATION OF

CHIEF BERNARD OMINAYAK AND THE LUBICON LAKE BAND T0 THE HUMAN RIGHTS COMMITTEE -
- ' s
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COMMUNTCATION OF
CHIEF BERNARD OMINAYAK AND THE LUBICON LAKE BAND TO THE HUMAN RIGHTS COMMITTEE

This communication is submitted pursuant to Article 2 of the Optionél
Protocol to the International Covenant on Civil and Political Rights. It is
authored by thé International Indian Treaty Council at the request of Chief
Bernard Ominayak énd the Cree Baﬁdl'of thé Lubicon Lake in Alberta, Caﬁada.

The International Indian Treaty Council is a Non-Governmental Organiza- -

tion in Category II Consultative Status with the Economic and Social Council.

The IITC was founded in 1974 at a c§ngress of Indian Nations from throughouti
the Western Hehisphere. It offers representation to Indigenous Peoples who
wish to inform the United Nations of violations df their human rights.

Chief Ominayak is leader and representative of the Lubicon Lake Band,
who are Cree Indians living within the borders onCanada, in the Province of
Alberta. They are subject to the jurisdiction of the Federal Government of
Canada in accordance with a fiduciary relationship assumed by the Canadian

governmeﬁt with respect to Indian Peoplesvand their lands located within
2 v
Canada's national borders.

- The Lubicon Lake Band is a self-identified, relatively autonomous, socio-
cultural and econbmic group. They have continuously inhabited, hunted, trapped
and fished a 25,000 square mile area in Northern Alberta since time immemorial.
Their territory is relatively isolated and inaccessible. As a result, they
have, until ;ecently, had little contact witﬁ non-Indian society. Band members
speak Cree ;s their primary language. Many do not speak, read or write Eng-
lish. The majority of their food and the furs they sell for income are‘
obtained by hunting and trapping. The Band has and continues to maintain its

traditional culture, religion, political structure and subsistence economy.

1.. Band is the term most commonly used in the Canadian domestic system to
refer to a socio-political unit of Indian people.

2. The Indian Act of Canada, Can. Rev. Stat. c.I- 6(1970)
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LEGAL BASIS FOR THE OMINAYAK-LUBICON LAKE BAND CLAIM

This communication is directed against the Federal Government of the State

of Canada.

are:

Articles of the International Covenant on Civil and Political Rights violated

Article 1(1)

Canada is violating the Lubicon Lake Band's right to freely determine its

" political status and to pdrsue its economic, social and cultural devel-

opment, ‘as guaranteed by Article 1(1) and affirmed in Canada's domestic

" laws and Indian Treaties.

1 | c

and Treaty

The Canadiaﬁ Government, through the Indian Act of Canada
8, entered with Indian Bands in Nérthern Alberta, pledged responsibility to
the original inhabitants of that area and recognized their right to con-
tinue their traditional way of life. Despite these laws and agreements,
the Federal Government of Canada has allowed. the Provincial Government of
Alberta to expropriate the territory of the Lubicon-Lake Band for the
benefit of private corporate interests. In so doing Canada refuses to
recognize the Lubicon Lake Band's explicitly stated desire to continue its
own social, political, and economic practices within a portion of ifs

aboriginal territory.

y -
.

Article 1(2)

Canada stands in violation of Article 1(2) in sd far as that Article grants

all peoples the right to dispose of their natural wealth and resources for

their own ends.

Can. Rev. Stat. c.I-6 (1970)
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The energy exploration currently being allowed in the area O?Lﬁﬁﬁlcon {.ak€

is clearly intended to accrue to the benefit of the energy corporations

rather'than to the People of Lubicon Lake.

Article 1(3)

Canada is‘denying the People of Lubicon Lake the physical means for
exercising the self-determination they-héve enjoyed since time immemorial,
and the continuation.of which is guaraﬁteed by Article 1(3).

Physical destruction of the environment and deliberate efforts to
undermine the Band's economic basé have accompanied energy exploration in

_the area, thus depriving the Band of any means by which to subsist on

its own.

DOMESTIC REMEDIES

Article 5(2)(b) of the Optional Protocol provides that the requirement

that domestic remedies be exhausted "...shall not be the rule where the application
of the remedies is ﬁnreasonably prolonged." This exception should be applied to
the Lubicon Lake case.

'The Lubicon Lake Band has, for several years, been pursuing its claims through

domestic political and legal avenues. However, given the complexity of the issues

it is possible for such proceedings to continue indefinitelyl - And if development

éontinues at its current rate in their territory, the Band will not survive-

thsicaliy gf aé a social entity ~ for more than another year or two.
Furthermore, it.is clear-froﬁ the facts set forth below that the domestic

political and legal process is being used by officials and energy corporation

representatives to thwart and delay the Band's actions until, ultimately the

Band becomes incapable of pursuing them.
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A. Caveat Under Provincial Land Titles Act ‘

On October 27, 1975, representatives of the Lubicon Lake Band filed with
the Registrar of the Alberta (Provincial) Land Registration District, a request
for a caveat which would give notice to all parties dealing with the caveated
land of their assertion of.aboriginai title. This procedure was provided.for
in the Provincial Land Titles Act.

Qn December 15, 1975, the Provincial Registrér referred the request for a
.caveat to the Supreme Court of Alberta. The Court received arguments on behalf
of the Provincial Government, contesting the caveat, and on behalf of the |

Lubicon Lake Band and other interested Bands in the area, supporting the caveat.

The primary issues raised were:
‘:3 ' _ (1) whether aboriginal title was proven, and

(2) whether the caveat was appfopriate if aboriginal title was provén.

On September 7, 1976, the Provincial Attorney General filed an application

with the Supreme Court of Alberta for a postponement in the hearing of the

e R B T T e T T E )

caveat case,rpending resolution of a similar case being tried in the Northwest
Territories (the Paulette Cése). The application was granted.
On March 25, 1977, while the caveat case was still on hold in the Supfeme
_ Court, the Attorney General of AlSérta introduced an amendment to the Land

Title Act into the Provincial Legislature. The amendment precluded the filing

‘of caveats on unpatented Crown land and was made retroactive to January 13,
1975, in Northern Alberta, thus pfedating the filing of the caveat involving

the Lubicon Lake Band.

The amendment passed and the Supreme Court hearings on the caveat were dis-

missed as moot.

B. Action in the Federal Court of Canada

On April 25, 1980, the Lubicon Lake Band filed an action in the Federal
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Court of C’anada.1 They requested a declaratory judgement coﬁcerning their
rights to their land, its use, and the benefits of its natural resources. The
claim is based on reievant provisions of Treaty 8, aboriginal land (or Indian)
rights, the Indian Oil.and Gas Act, and the British North American Apt.of 1930;
Joined as defendants were the Federal Government of Canada, the Province

of Alberta, and several energy corporations. On jurisdittional grounds, the

Court dismissed the claim as against the Provincial Government and all energy

corporations except Petro-Canada. The claim was allowed to stand with the.
Federal Government and Petro-Canada as defendants.

This case is still pending and is expected to continue for at least five

e years.

E C. Action in the Provincial Court of Alberta
& ' : '
i . On February 16, 1982, representatives of the Lubicon Lake Band filed an
: 2 '
action in the Court of Queen's Bench of Alberta. Joined as defendants are

several energy cofporétions and the Province-of Alberta.

The baées and provisions of the claim are similar to those set forth in
the Federal Court. In this.second action, howevér, the Band requested an
interim injunction to halt develbpment in the area until a decision on their
land and natural resource claims is rendered.

On November 17, 1983, the Court dismissed the apblication.for an interim

3 .
injunction. . Among the effects of the Court's decision are the following:

v -

1) Ehe legal rights claimed by the Lubicon Lake Band constitute a

serious issue.

2) Howevef, the fact that the aboriginal ‘and treaty rights of the

aboriginal peoples of Canada is now a constitutionally enshrined

Appendix No. 1.
Appendix No. 2.
Appendix No. 3.
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right has no pfactical significaACG in the context of protecting
“such rights-from damage or destruction.

'3) . The Lubicon Lake Band's loss of their way of life can be compensated
in money damages. Howeve;, the loss of 0il company profit cannot
be so_compensated.‘ Thus the Indians Qill not suffer irreparable
héfmvif no -injunction is granted but the 0il companies would suffer
'irrepérable harm if an interim injunction is granted.

4) The indians, being poor and thus unable to pfovidé a financiai
underwriting to the oil companies for damages are not entitled to
an injunction.

€:3 5) . Alberta is free to continue its action in disposing of the dispuﬁed

v lénd, claimed by the Band as an Indian Reserve (of land they are

entitled to éelect as a Resefve), thus making it unavailable as an

Indian Reserve for them in the future.

On January 6, 1984, the Court rendered its decision concerning costs in

{ the above proceedings. In essence, the Judge decreed that the Band is liable

for all costs associated with the hearing, including fees for the defendant's
-1
witnesses and attorneys.

OTHER INTERNATIONAL PROCEDURES

This,matter‘has not been submitted for. examination under another procedure

of international investigation or settlement.

1. Appendix No. 4.




of Cree Indians in 1939, with entitlements arising undér Treaty 8 (the Treaty

~covering the relevant territory of Northern Alberta). Among these entitlements-
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I'ACTS

Pursuant to its fiduciary relationship with -the Indian Peoples of Canada,

thé_Federél Government has set aside tracts of land as Reserves, protected by
federal law, for the use of Indién Groups officially recognized by Canada.

These Reserves SerQe two purposes. Initially, the land was set aside and grants
of use made, by Tfeaty, to compensate Indian_Peqp;es for land taken through and
as a result of colonial settlement. These rights and obligations are affirmed
in Canada's Constitution and elaborated in its statutory and case law. The
Reserves also provide, at least in theory, the means for.Indian Peoples to
cpntihue as semi-autonomous political and socio-economic units.

Canada officially recognized the People of Lubicon Lake as a distinct Band

is the right to a Federal Reserve.

The sité for a Reserve was identified and approved by both the Federal
Department of Indian Affairs and the Band.in‘1939. Approval from the Province
of Alberta came in 1940.1 The area was éet'aéide as a proviéional Reserve,
with permanent Reservation status to be conferred upon the conclusion of a geograpﬁiL
survey establishing the precise boundaries.

A ;egistef of the Lubicon Lake Band was drawn up in 1939.' The register.
waé used to determine phe area of the provisional Reserve and to identify
individualsf'with entitlements arising under'Treaty 8. However, given the
isolation of their territory, the majority of Band members were not located by

officials compiling the register. As a result, the membership list was left

open, with the understanding that the amount of Reserve land would be

1. These events have been documented through official communications,
primarily those of the Federal Department of Indian Affairs. Sources
will be provided upon request. :

—

e e 000043




Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur 'acces a l'information

increased as so-called absentees werc added.

in 1942, the Federal Department of Indian Affairs revised its policies
concerning official recognition of membership in Indian Bands. Band membership -
lists were closed and names addedvafter January 1, 1912 were stricken, including
over half of the members of the Lubicon Lake Band identified in 1939. Unregis-
tered'individuals were designated "non-Indian" or "half-breed", thus precluding
them from Treaty rights and federal entitlements available to those holding
Indian status.

The Federal Reserve, which was to have béen set aside at Lubicon Lake has
yet to be established. As a direct result of the Federal Government's failure
to designate such a Reserve, Band members are excluded from Treaty 8 and féd—

“eral entitlements and the Band's territory has become vulnerable to development
and exploitation by energy corporations.

In 1953,lf6ilowing inquiries made by enérgy cdrporations concerning
petroleum in the.Lubicon Lake area, the Provincial Government of Alberta
assumed jurisdicﬁion of the provisional reserve territory. Subsequently, the
Provincial Government began granting leases for o0il and gas exploration and
development. No provision has been made to pay royalties to the people at
Lubicon Lake. |

In 1973, the‘Provincial Government undertook construction of ag all-
weather roag“through the Lubicon Lake Band's territory. In 1980, dozens of
energy corﬁoratioﬁs began moving into the area, building more roads, cutting
;seismicrlines, drilling wells and laying pipelines.

~ The energy»corporations‘ construction workers are destroying traps, which
‘the people at Lubicon Lake reiy upon for meat and furs. The Provincial Fores—
try Servicé has allowed fires in the area to go unchecked, thus destroying

traplines and hunting areas. The Provincial Fish and Wildlife Service is ex-

000044 -
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proprlatlng the Band's trapline routes and fencing them off for usc as private

0il company roads. And Band members have been told by local merchants that the
Fisﬁ and Wildlife Service is discouraging merchants from trading with Indians .
in the area.

This activity has Virtually destréyed the Lubiéon Lake Band's economic
baseb.1 The development activity has and continues to cause a gfeat deal of
damage to the land and has scared éway most of the game animals on which the
people aﬁ Lubicon Lake rely for subsistente. Moose, the primary source of
meat, has virtually disappeared from the area: Through 1982, the Band's
mdose—kill.was averaging between 100 and 120 moose per season (July to
November). In 1983, the Band was able to kill only three moose. Revenues:
from trapping, the Band's central income-generating activity, have falleh by
more than 50%. |

With the lqss of‘its traditional_economic base, the Lubicon Lake Band is
faced with extinction as a People. The pattern and results of many other
essentially similar situations demonstrate that the destruction of the economic
base of small;scale_sociefies is followed by irreversible deterioration of the

2
political and social structure.

1. Appendix No. 5.
2. Appendix No. 6.
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The author of this communication is prepared to provide further
information orclarification which may be desired, and reserves the right
under Provisional Rule 93(3) to submit additional information and obser-

vations after receiving the reply of the government of Canada.

Submitted by:

N

'BernaLd Omlnayak

Chief of the Lubicon Lake Band
Little Buffalo Lake

Alberta Canada

Prepared with the assistance of:

\MOJJ/M

sica S. Lefevre,
‘I ernational Indlan Treaty Council
7 United Nations Plaza
New York, NY 10017

10
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TRIML DIVISION
. : o Appundlx No, 1

THE LUBICON LAKE BAND, & body of
Indians recognized under the
Indian Act, of Little Bufialo Lake,
Alberta ’

" —and-

CHIEF BERNARD OMINAY2K, chief of
the Lubicon.Lake Band, pf Little Buffalo
Lake, -Alberta '

-and-
BILLY JOE LAROUCAN, band councillor -of-the

Lubicon Lake.Band and éducation worker, of
Little Buffalo Lake, Alberta .

_-and-' -

.. LARRY OMINAYAK, band councillor of the Lubicon
Lake Band and coordinator of community workers,

of Little Buffalo Eake, Alberta .
—and7

EDWARD LABOUCAN, frapper, of Little

~Buffalo Lake, Alberta

SUING PERSONALLY AND ON BEHALF OF ALL
THE MEMBERS OF THE LUBICON 'LAKE BAND

. AND OF THE CREE COMMUNITY OF LITTLE

BUFFALO LAKE;

PLAINTIFFS

HER MAJESTY THE QUEEN IN RIGET OF
CANADA, Parliament Buildings, ttawva,
Ontario

_~and-

HER MAJESTY THE QUEEN IN RIGHT OF THE
PROVINCE OF ALBERT2, Legislature Building,
Edmgnton, Alberta : ’

-and-

PETRO-CANADA, a corporation duly incorporated
by Act of the Parliament of Canada, having
its head office at 407 - 2nd Street S.W.,
Calgary, Rlberta and a place of business

at 350 Sparks Street, Ottawa, Ontario

I's
)

t
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in). 1 . -and- . . )

PETRO-CANADA EXPLORATION INC., &
corporation dulyfincorporated, having

its head office at 407 - 2nd Street S.W.,
Calgary, Alberta . .

-and~

IMPERIAL OIL LIMITED, a corporation duly
_incorporated, having its head office at

111 St. Clair Avenue West, Toronto, Ontario

and a place of business at 500 - 6th Avenue

S.W., Calgary, Alberta

~and-~

ESSO RESOURCES CANADA LIMITED, a corporation
duly incorporated, having a place of business
at 500 - 6th Avenue S.W., Calgary, Alberta

-ang-

SHELL CANADA LIMITED, a corporation duly
: 1ncorporated having its head office at
, 505 Unlver51ty Avenue, Toronto, Ontario
' and a ‘place of business at 400 - 4th Avenue
S.W., Calgary, Alberta :

-and-.
SHELL CANADA’RESOURéES LIMITED, a'corporation
. duly incorporated, having a place of business
’ at 400 - 4th Avenue S.W., Calgary, Alberta

—aﬁd-

UNO-TEX PETROLEUM CORPORATION, a corporation
duly incorporated, having its head office at
2101 - 500 - 4th Avenue S.W., Calgary, Alberta

A ) » ‘ —and—

UNION OIL COMPANY OF CANADA LIMITED, a
corporation duly incorporated, having its
head office at 355 - 8th Avenue S.W., Calgary,
Alberta’: _

-and-

~ AMOCO CANADA PETROLEUM COMPANY LTD.
.corporation duly incorporated, hav;ng its
head office at 444 = 7th Avenue S.W. Calcary,
Alberta and a place of business at 2010 -
65 Queen Street West, Toronto, Ontarlo

-and-

_NUMAC OIL & GAS LTD., a corporation duly
B . .°+ > incorporated, having its head office at
RS i« .- 9915 - 108th Street, Edmonton, Albertia;

ST ST ~" DEFENDANTS .
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,}/ " DECLARATION :
»/ ’ . s
FILED at Ottawa, this 25th dey of April, 1980.

PLAINTIFFS DECLARE:

l. Plalntlff the Lubicon Lake Band is a body

of Indians under the Indlan Act of Canada and it is comoosed
of a aistinct group of indigenous Cree Indians who have
occupied the area described in paragraph 8 hereof since

time immemorial;

2. 'All of the individual Plaintiffs and the

persons they represent have identical and common interests

in the present proceedings;

‘3. .That individual Plaintiffs

‘sue personally and as representatives of all members
of the Lubicon Lake Band and of all persons of Cree
ancestry who form part of the Crge.community of

Little Buffalo Lake; S -

o

- ¢ That individual Plaintiffs have been
suthorized to so act in a representatlve capac1ty
by the persons they represent in the present action,
and a reference to "individual. Plaintiffs" herein shall.

designate Plaintiffs individually as well as the persons

they represent;

5. Individual Plaintiffs are all Indians
within the meaning of section 91(24)‘of the British
North America Act and -Indians within the meaning of
the British North America Act, 1930;

’

6. - . Approximately one-half of individuai
Plaintiffs are "treaty" Indians and registered under

the Indian Act and entitled to invoke rights, beneflts,
and pr1v1leges under Treaty No. 8 of June 21, 1899 and
adhesions thereto as well as the personal and usufructuary

~rights and the Indian title mentioned herein;

lApproXimately.one-half of individual

"7. B}
or non-

-Plaintiffs are "non- treaty unregistered
status Indians, ‘half-breeds or Metis of Cree ancestry

entitled to invoke the personal and usufructuary Ilghts

and the Indian title mentioned herein;.

~ ‘ . . ’ . | ' 2
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at least 211 of the area of land situated in the Province

" and 1all of .the individual Plaintiffs still have
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""2" ’
B. ) That all individual Plaintifis are inha- .
bitants of northern Alberta 2nd they have peffonaln
and usufructuary rights, including hu%ting, fishing,

and trapping rights and other rights over, in and under

of Alberta between approximately parallels 55°30' and
58° of latitude north and meridians 114° to 118°
west, the said area being indicated by hatched lines

on a copy of a map produced herein as Exhibit P-1;
9. . That Plaintiff the Lubicon Lake Band

Indian title over the said area indicated in Exhibit
P-1 as well as land clauns and rights within the meanlng

of, and recognlzed by, the Indian 01l and Gas Act;

L3

10.. That individual Plaintiffs presently ;
inhabit, use, and exercise, and they and their

predecessors in tltle have exerc1sed on a contlnuous

basis their rights in the said area according to the .
traditional aboriginal way of life which is based

prlmarlly upon hunting, fishing, and trapplng and 3 }——-‘
manv individual Plaintiffs, treaty and non- treaty,

still have registered traplines in the area;

11, - _That the area described in paragraph 8
hereof was included in a wider area which was the object

of Treaty No. 8 of June 21, 1899 and adhesions thereto

" executed between Her Majesty the Queen in,Right of

Canada and certain Cree, Beaver, and Chipewyan B

and other Indians;

12. That the said Treaty No. 8 purported to
‘effect a surrender and cession- by the bands and Indians

who wereﬂparty'thereto'to the Government of the Dominion of
Canada of all rights, titles and privileges whatsoever

to the lands described in the said Treaty, including the
area 1nd1cated in Exhibit P- 1, as well as to all other

lands in the Dominion of Canada,

T «e./3
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13, . That under the said Treaty No.':8, .Her
.Majesty the Queén agreed that the ‘said Indians

who were parties to the ‘Treaty would retain the right

to hunt, trap and fish subject to“Certain'conditions;

14, That under the said Treaty No. 8, Her Majesty the
Queen also agreed and undertook to lay aside reserves

for such bands as desire same on the bas%s of one square

mile for each family of five (5) and to provide land in
severalty to the extent of one hundred and sixty acres

to each Indian for such families or individual Indians as .
may'prefer to live apart from band reserves, subject to
'certain conditions respecting the selection of lands, the
surrender of*lands aﬁd the appropriation of lands;

5. That the said Treaty No. 8 also provided for other

rights and beneflts in favour of the Indians party thereto;

16. That the szid Treaty No. 8 also contemplated,
‘. : with their consent, the surrender of rights by, and the
conferring of rights and benefits upon, persons of Indian —

ancestry known as half-breeds or Metis; . : —

17. chat Plaintiff the Lukicen Take Band
existed as a group of Indians at the time of execution
a of the said Treaty No. 8, although it was only formally
' recognizeéd as an Indian band under the Indian Act in or
zabont 1940 and it was not a party to said Treaty No. 8 at:

the time oZf lbs executlon-

18. ‘That subseguently Defendant Her Majesty
3 the Queen in Right of Canada recognized certain members
- of Plaintiff the Lubicon Lake Eahd as parties to said
_'Treaty No. 8 entitled to rights* and benefits under

said Treaty No. 8 and said Defendant has since paid

annuity and other benefits under said Treaty No. 8

to such band ﬁembers;

./t
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19. That Plaintiff the Lubicon Lake Band and
the individual Plaintiffs who hdﬁe'bedome par%ies'ho or
covered by said Treaty No. 8 to date are presently
entitled to the rights and benefits specified therein
~and particularly to the settlng aside of a reserve of
land of at least rorty (40) sguare miles w1th1n the
areas traditionally used by them, or alternaulvely, to
tland in severalty in an area of at least fifty (50)

square miles, within the same areas;

20. - | That consecuently the rights of said - »"‘ ‘
Plaintif £fs to . sald reserves or Indian lands af‘ect

and condition the title to all of the lands indicated . |

o in Exhibit P-1 and the natural resources in and on such
- lands; '
’ 21. . " That in any event at least all of individual

Plaintiffs who are'not_party to the said Treaty No. 8 nor
covered by it. still have Indian-title and personal and.
usufructuary rights in, dver, and on all the lands .
indicated in Exhibit P-1 and the natural resources
~. . . thereof, which Indian title and personal and
. | usufructuary rights have not been aifected nor
extinguished but rather acknowledged and recognized

by, inter alia, the Indian Oil and Gas Act;

y .

- 22. o That furthermore the Plaintiffs mentioned
in paragraph 19 hereof are also entitled to 1nvoke
Indian title and personal and uSeructuary rlghts in.
respect to said lands and to have said Treaty No. 8
declared inoperative and invalid in respect to the
surrender of their rights in land and in respect to
et alleged exelngulshment of their claims, at least until
‘ the fulfilment by Defendant Her Majesty the Queen in

Right of Canada of her obligations thereunder;
. -

23.. That the rights of Plaintiffs are recognized

by the Brltlsh North Amerlca Act, 1930 (20-21 George V,

. c.'26) in virtue of whlch the Agreement dated

;“;“’ - pecember 14, “1929 between the GovernmenL of the Dominion
of Canada and the Government of the Province of Alberta
(known as the Alberta Natural Resources Agreement) was

%

conflrmed and glven the force of law;

"../5
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24. That in Section 1 of the said Agreement
resoecblng Alberta, the lnteresb of the Crown in all
Crown lands, mines, minerals {(precious and base) and
royalties derived therefrom within the province were
stipulated-to belong. to the Province of Alberta,
subject to any trusts existing in respect thereof

and to any interest other than that of the Crown in .

same; -

25. That the rights and Indian title of Plaintiffs,.
particularly those Plaintiffs described in paragraph 7
hereof, are a trust and an interest other than that of
“the Crown in Crown lands within the meaning of said
2 B Section 1, gpd haﬁe the effect of making the lands
subject to such rights and title "Lands reserved for
~ “the Indians". within the ﬁeaning éf Section 91(24) of
the British North America Act until such title and
rights are extinguished;
‘N . 26. ’ That furthermore under Section 2 of the said
Agreement respecting‘Alberfa{ the Province of Alberta is
obliged to carry out in ‘accordance with the terms thereof - :::"
' every conéract to purchase or lease any Crown lands,
mines or minerals and every other arrangement whereby
any person has become entitled to any interest therein

Ca" 2s against the Crown;

27. L That consequently Defendant Her Majesty
the Queen in Right of the Province of Alberta’has’
obliged herself by said Section 2 to fulfil the
treaty land obllgaulons of Defendant Her Majesty the

Queen in ngh“ of Canada in favor of certain Plaintiffs

znd to recognize and to give effect to the clalms and rights

" of Plaintiffs which were recogpized, inter alia, in the Imperial
Oroer—ln—Counc1l of June 23, 1870 respecting the admission .

©of Pupert's Land and the Worth- Western Terrltory into the Union

and legislation subsequent thereto, including the.several

Dominidn Lands Acts, and by The execution of various treaties;

‘”ﬁ””““”“za. -~ — That furthermore under the said Agreement
respectlng Alberta, the’ Prov1nce of Albcr;a is obliged,
upon the request of the Superintendant General of Indian
Affairs, to set ‘aside out of the unoccupied Crown lands

transferred to its administration, such further areas
N )
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as the sald Superlntendent General nay, in agrcement
with the approprlate Minister: of the %rovmnce, select -
as necessary to enable Canada to.fulfil its obllgatlons
_ under the treaties with the Indians of the Province
1 - and such areas shall tnerea;ter be. administe red by
Canada in the same wav in all respects as if they had
never pessed to the Province under the provisions of the

said Agreement;

,2§L - . ~".[‘hat the personzl and usufrﬁctuary rights-
of Plaintiffs as well as the treaty rights of certain
Plalntlffs are rlgh s under the exclusive leglslatlve
jurisdiction of the Parliament of Canada which have

a@ been acknoWleéged and recognized by federal executive
acts and federal legislation, including the Indian 0il

and Gas Act and the several Dominion Lands Acts;

30. That the Province of Alberta and Defendant
- Her Majesty the Queen in Right of the Province of’ .

Alberta cannot affect thevIndian title and the personal

and usufructuary rlghts of Plalnules and the treaty |

rights, of certain of the Plaintiffs or otherwise deal

with them;

31. - That the Indian title and the said persenal

and usufructuary rights of Plaintifis have never been’

,extlngulshed nor surrendered by them nor by their
redecessors in title and they are still subsisting;

32. . " That the righfs of Plalntlffs include

the exclusive use and:enjoyment of the land and of the

natural resources of £he land described in paragraph 8
o hereof, including the minerals, oil, gas, petroleun,"and

other hydrocarbons 1n, under or upon the lands subject

to their Indian title and personzl and usuiructuary rights;

33.- That until the extiﬁéuishment or surrender
of the sald title and rlghts 8f Plaintiffs, the
: landé over and in respect to which they have such title and
“aEe o oo pergonal and usufructuary rights, indicated in Exhibit P- 1,.
are "Lands reserved for the Indians®™ within the meaning of
Section 91(24) of the British North America”ACt,end such
jands and rights fall undexr the Department of Indian

Affairs and Northern. Development Act;

ee /7
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34. . That moreover, the entitlement of certain

Plaintiffs to a reserve or to land in severalty_coﬁstitutes '

an indivisible burden, charge, or encumbrance on all of
the lands indicated in Exhibit P-1 and makes them
indivisibly subject to federal jurisdiction in this

regardg;

35. That Defendant Her Majesty the Qﬁeen in
Right of the Province of Alberta has purported.in respect
to the lands and natural resources so subject to the '
Indian title and personal and usufructuary rights of
Plaintiffs, to grént and has purportedly granted to
Defendants Petro-Canada, Petro-Canada Exploration Inc.,
Impefial.Oi{ Limited, Esso Resources Canada Limited,
Shelllcanada'Limited, Shell Canada Resources Ltd.,'
Uno-tex Petroleum Corporation, Union Oil Company of .
Canada Limited, Amoco Canada Petroleum Company Ltd., and
Numac O0il & Gas Ltd. individually and jointly various
petroleum, oil,-gés, natgralvgaé,‘and oil sands leases!

permits and licences;

36. . i The said Defendant corporations have in

virtue of the purported gas and oil leases extracted
ﬁinérals, oil, gas, hydrocarbons, and other natural

resources from the lands and the subsurface of the

lands which are subject to the said rights of Plaintiffs;

v -
'

37. : That pursuant to the said-leases, permits.
and licences, works have been carried out, oil and gas

wells have been exploited and resources extracted from

 the said area indicated in Exhibit P-1 and oil and gas

and other resource revenues have been obtained and

received in virtue of the said exploitation by the

said Defendant corporations an& royalties paid to said
Defendant Her Majesty the Queen in Right of the .Province

of Alberta in conseguence thereof;

38. .. ' That the said works and exploitation of

natural resources have interfered"with and caused

’ prejudice;to Plaintiffs and their rights and all

future ‘works and exploitations will cause further

-/8 ‘

l

000055




i

. o

Document disclosed under the ACCESS [0 ITToTmation Act
Document divulgué en vertu de la Loi sur l'accés a l'information

- = . ¢

prejudice to Plaintiffs and. affect’ and contlnue to
}

affect adversely their rights and ‘'way of llfe, ‘ . :
| L
39, That the said leases, permits and licences

and the granting and exercising of rights tﬁereunder

are unconstitutional, illegal, null and o_ no effect;

40. - That the said leases, permits and licences

'given by said Defendant Her Majesty the Queen in Right

of the Province of Alberta to said Defendant Torporations
constltute an illegal-and unconsthutlonal approorlatlon |
and expropriation of the rlghts of Plalntlffs without

any compensation and without any just and equitable

- indemnity;

41. ' That Plaintiffs have received no monies,

' no compensation and no benefits from the said exploita-

tion of the natural resources and no compensation for

the interference with their said rights; o .

42, That Plalntlffs are entitled to a share

of- all revenues' and onalLlES contemplated by paragranh 37;

43. That Defendants Her Majesty the Queen in
Right of the‘Province of Alberta and Defendant corpo-

rations.have refused to recognize the said righits of .

.

Plaintiffs; (

44. ~ -That in any event Defendaﬁt Her'hajesty
the Queen in Right of Canada is obliged to set aside
reserves or lands in severalty for certain of Dlalnt:..,.fs
lmmedlately to the extent described in said xreaty No. 8
and Defendant Her Majesty the Queen in Right of the
province of Alberta is obliged to set aside immediately
the lands requlred to enable said Defendant Her Majesty

the Queen in nght of Canada to fulfil her obllgatlons

. - .

under the said Treaty No. 8;
45:; ' That subsidierily any'rights of Defendant
HeriMaéesty the Queen in Right of the Province of
Alberta and'Defendant corporations to the lands,
mlnerals and ‘0il and gas and hydrocarbons and other
natural resources in the lands in the said area indicated
in Exhibit P-1 are subgect to the entitlement and
rights of certain-Plaintifﬁs to the said Treaty rights
and benefits; ' -
- ' D 000056
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46. ; That, moreover, said Treaty o. 8 did not
effect a surrender or extinguishment of rights in land

or of subsurface resources in the said area indicated

in Exhibit P—l; which_rights condition and ﬁake precedence
over any rights of all of the Defendants in respect to

the land‘and the said subsurface resources;

47. '. That even if the said Treaty No. 8 applied
to all the Plaintiffs, the said Treaty No. 8 should be
declared to be null and void and not blndlng upon’
Plalntlffs in view of the breach by Her Majesty the
Oueen in Right of Canada of her obligations thereunder
, and in view of the breaches by Defendant Her Majesty
.C@ - the Queen in.Right of Canada and Defendant Her Majesty
"the Queen in Right'of tﬁe Provinece of Alberta of the
statutory ob;igatidns provided for in the said British
North 2America Act, 1930 and in the said Agreement

respecting Alberta; - , ‘

48. L That conseqﬁently-all,Plaintiffs should be
declared to have subszstlng Indian title and personzl angd —_
usufructuary rights which cannot be affected by, and which |
take precedence over, prov1nc1al 1eglslaelon and acts,-rights,

and. agreements ehereunder until the 1egal extinguishment or

surrender of;Plalntlffs Indlan title and rlgﬁts,

.49. , That furthermore, the land claims of
Plaintiffs in the said area indicated in Exhibit
P-1 have not been settled and under the Indian

Oil and Gas Act (23 Eliz. II, c. 15), the rights of
Plaintiffs in;the said area are deemed not to have

been abrogated;

50. . That Plaintiffs are entitled to be

paid'royalties in respect to all revenues obtained

by Defendants from the exploitation of the area
. indicated in Exhibit P-1 or, alternatively, a share

*  of such revenues;

Sl.v- That it is also appropriate’ for this

Honourable Court to order an accounting of al‘
revenues contemplated by the lmmedlately precedlng
paragraph:_ _ -

o«
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"~ 52, ~ That it is furgher approprlate that
. Defendant Her Majesty the Queen in Plght of {Canada
be declared to be in breach of her ObllgaLlODS to
those certain Plaintiffs contemplated by Treaty
No. 8 and that Defendant Her Majesty the,Qﬁeen in
Right of Canada be declared to be in breach of

her obligations as trustee of Plaintiffs;

53. ' That consequently, said Plaintiffs who v
.are contemplated by such Treaty No. 8 are .entitled to
a declaration by this Honourable Court that all the
lands forming part of the area described in parégraph;
8 hereof are'subject to the obligations of Defendants
_ﬁ@ Her Majesty the Queen in Right of Canada and Her Majesty
- | the Queen in Right of ‘the Province of Alberta to set
aside from the said area for the benefit of._ Plalntlffs
the lands requlred to SatlSLy the land entitlements
" of Plaintiffs under Treaty No..8 and that, pending
such setting aside of reserves, the said lands and -*
the resources are subject to the rights and interests
of Plaintiffs as a burden-on such lands and the

"{ resources thereof;

54. That it is. also appropriate that this

Honourable Court declare that the Indian title and

personal and usufructuary rights of Plaintiifs
'comprise the right to the exclusive use and enjoyment
of the oil sands,-oil, gés, hydrocarbons, ard natural
resources in, over,.and under the lands subject to
the <Indian title ané.pérsonal and usufructuary rights

of Plaintiffs;

P |
.

.- -. 55. - _That it is further expedient that until-
" the extinguishment of the rights of all Plaintiffs,
Defendants be ordered to pay to Plaintiffs the royalties
provided for in virtue of the Indian Oil and_Gas Act;

i |
: | /11
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56. That- if the Indian title and personal and
usufructuary rights of Plaint;ffe be declared by tﬁis '
Honourable Court to have-been extinguished, that Plaintiffs
be declared to be entitled to'eohpensatibn in respect thereof
in the amount of one bilIion“éollars (31,000,000,209);

5. o That it is further expedient that Defendant
Her Majesty the Queen in Right of Canada be ordered to
take all measures necessary to prevent further encroach—
ments upon the rights of Plaintiffs by the other
Defendants and to take the necessary measures to safeguard
the rights of Plalntlffs, '

58. That Plaintiffs reserve all other rights

-

and recourses.

-

59. . That Plaintiffs invoke all presumptions

of fact and of law in their favour;

- 60. That Plaintiﬁfs“actioh is well founded

in fact and in law.

|

THE PLAINTIFFS THEREFORE CLAIM AS FOLLOWS:

THAT their action be maintained and that
 by judgment'{o be rendered herein, this Honourable
Court -declare that the Plaintiffs have subsisting
" Indian title, inciuding personal and usufructuary
rights over, in, and uﬁder 211 lands and natural
resources situated in the Province of Alberta between
approx1mately parallels 55030' and 58° of latitude

north and meridians 114° to;llB_ west;

THAT ‘the said@ Indian title and rlghts -
of Pla:ntlffs in the said lands and natural resources .

‘be declared to be under exclusive federal jurisdiction;

-

. /12
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‘THAT such Indian ti£lé, lnCludlng personal
and usufructuary rights,. be .declared by judgment herein to
comprise the exclusive use. and enjoyment of all oil,
gas, hydrocarbons, oil sands and' other natural
resources in, over, and under the lands so subject to
their said title and rights; |

“THAT all oil, gas, petroieum, oil sands,
_ana hydrocarbons leases, permlts and llcences heretofore.
granted in the said area by Defendant Her Majesty
~the Queen in Right of the Province of Alberta to
Defendant corporations be declared unconstitutional,

illegal, null, void, and of no effect;

X THAT said Treaty No. 8 of_June'Zl, 1893,
‘and "2dhesions, be declared not to have effected a surrender
of the said title and rights of any-of the Plaintiffs;

_ THAT Defendants be condemned to pay «
Plaintiffs royalties in the amount of one eighth (1/8)
of the revenues from all oil, gas, hydrdcarbons, oil
sénds;4énd other natural resources extfacted from the -—
said area described ebove by them from the éate of )
extraction until April 22, .1977 and from seid date
" to the date of the judgment herein, the royalties L
in favor of Indians provided for in the said Indian ~ |
01l ané_Gas Act;

.

THAT Defendants be condemned to pay to.
Piaintiffs'all revenues from the lease or other use of

the said area described above;

. THAT if the Indian title and personal

‘and usufructuary rights of Plalntﬂffs be declared
by this Honourable Court to have been extinguished
that Plaintiffs be declared to be entitled to
compensation for such extlngulshnent in the amount
of one billion dollars (51,000, 000,200) and that De;endants
_;be "condemned jointly and severally to pay Plaintiffs the

" said amount of oné billibn dollars ($1,000,000,000);

..’./13
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. THAT Defendant Hef'ﬁé&esty the Queen'iﬁ
Right of Canada be declared'td!be in breach of her
obligations to Plaintiffs under the British North
America Act, 1930 and in breach of her obligations
to certain of the Plaintiffs under Treaty.No. 8 and
bé declared to be in breach of trust as trustee of

Plaintiffs;

~ THAT Defendant Her Majesty the Queen in Right-
of the Province of Alberta de declared to be in breach of
her obligations hnder the British North America-Act, 1930
and in breach of. the Indian 011 and Gas Aact and of the De-

Fe- Y partment of Indian Affairs and Northern Development Act

and be declared to have 111ega11y granted oil, gas, petroleum
and oil sands leases, permlts and licences in the said area

to the Defendant corporations; K )

: THAT Defendanté Her Majesty the Queen in
Right of Canada and Her Majesty the Queen in nght ‘
of the Province of Alberta be ordered to take the
measures necessary to set aside 1mmed1ate1y as Indlan —_—
lands for the benefit of certain Plaintif £s_the lands -
and reserves, including the natural resources thereof,
necessary to ehable Her Majesty the Queen in Right’
of Canada to fulfil her obllgatlons to certain of the

" plaintiffs under Treaty No. B in the said area described

above;

-

. THAT Défendants be condemned jointly to

pay costs, including the costs of all surveys, experts,
expertise and exhibits, as well as interest, on all the ‘amount

,to ‘which Plalntlffs are declared to be entltled in

virtue of the present judgment from the date of such

entltlement. E .

MONTREAL, this 25th day of April, 1980.

(S) O'REILLY & GRODINSKY

O'REILLY & GRODINSKY .
" ‘Attorneys for Plaintiffs

CERTIFIED TRUB COPY

S @@ﬂ#w«

O'RCILLY & GRODINSKY ]

Attorneys for Plaintiffs ', ‘
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NOTICE

HER MAJESTY THE QUEEN IN RIGHT OF CANADA

Parliament Buildings ] ,

Ottawa, Ontario- | |

HER MAJESTY THE QUEEN IN RIGhT OF THE

'PROVINCE OF ALBERTA

Legislature Building
Edmonton, Alberta

- PETRO-CANADA

407, 2nd Street S.W.
Calgary, Alberta

PETRO- CANADA EXPLORATION INC.
407, 2nd Street S.W. '
Calgary, Alberta

IMPERIAL OIL LIMITED, - .
500 - 6th Avenue S.W.
Calgary, Alberta

ESSO- RESOURCES CANADA LIMITED
500 - 6th Avenue S.W.

‘Calgary, Alberta _ | . ]

* SHELL CANADA LIMITED
. 400 - 4th Avenue S.W.
‘Calgary, Alberta

Sy

SHELL CANADA RESOURCES LIMITED
400 - 4th Avenue S.W.
Calgary, Alberta

UNO-TEX PETROLEUM CORPORATION
2101 - 500 - 4th Avenue S.W.
Calgary, Alberta

UNION OIL COMPANY OF CANADA LIMITED
355, 8th Avenue S.W.

'Calgary, Alberta

AMOCO CANADA PETROLEUM COMPANY LTD.
444 ~ 7th Avenue S.W.
Calgary, Alberta

NUMAC OIL & GAS LTD.
9915 - 108th Street
Edmonton, Alberta

- You afe required to file in the Registry of

the Federal Court of Canada, at the City of Ottawa or at a

local office, your defence to the within statement of

s 2
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claim'or declaratipn;within 30 days.(or:such pther

time as may be fixed by_an-orqer,for service ex jufis

or other special order) from the service heréof:in,

accordance with the Rules of Court.

' If you fail to file your defence within
the time above limited, you will be subject to have
such judgment given against you as thevCoqrt may
think just upon the Plaintiffs' own.showing.

Note (1) Copies of the Rules of Court, informafion
‘ concerning the local offices of the Court,
and other necessary information may be
Q&' - ' _ obtained upon application-to the Registry
“of this Court at Ottawa -- telephone
~ 992-4238-—- of at any. local office thereof.
(2) This declaration is' filed by O'Reilly &
Grodlnsky of 245 S;—Jacques Street, 4th
. o ' floor, Montreal, Quebec H2Y 1M6, attorneys

for the Plaintiifs.

n

MONTREAL, this 25th day of April, 1980.

(S) O'REILLY & GRODINSKY

ttorneys for Plaintiffs
O'REILLY & GRODINSKY
245 St-Jacques Street
4th floor .
Montreal, Quebec
. H2Y 1M6 -

CERTIFIED TRUE COPY

(M

Autorneys for lalntlfLs .
"O'REILLY & GRODINSKY .

1 HEREBY CERTIFY that the above document is 8
frue copy of the ong na‘ filed of record in the Regutry i

of The Federal Cour| of Canada sbe e ; / day

.. . | f. .._,,,,; o W . AD WIS 0@ s
| -  pmd T ,zzf’zaacﬁ‘g;*ﬂ/g‘f '

N : . 20 I 77

. | . ‘Z~¢£;44§c§2222225?

Vs

. ' . ~ Robert E. Brown
Deputy Clerk of Proceggooss
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IN THE COURT OF QUEEN'S BENCH OF ALBERTA

JUDICLAL DISTRICT OF CALGARY

vBETWEEN:
CHIEF BERNARD OMINAYAK, chief of the
Lubicon Lake Band, of Little Buffalo
Lake, Alberta
~-and- : ’
BILLY JOE LABOUCAN, band councillor of.
the Lubicon Lake Band, of Little Buffalo
Lake, Alberta
! - =and- ' .
~ _ , - LARRY OMINAXAK, band councillor of the
o . Lubicon Lake Band, of Little Buffalo
Lake, Alberta o
 -and- '
EDWARD LABQUCAN, trapper, -of thtle
Buffalo Lake, Alberta
- SUING PERSONALLY
-and-
CHIEF BERNARD OMINAYAK, suing on behalf
. of and for the benefit of all the 150 mem-
- bers of the Lublcon Lake Band and 100 other
: native members “of the Cree community of
. Little Buffalo Lake
'~and- »
_ THE LUBICON LAKE BAND, a body of Indians
* recognized under the Indian Act, of Little
Buffalo Lake, Alberta
PLAINTIFFS
AND: . i

NORCEN ENERGY RESOURCES LIMITED, a corpora-

tion duly incorporated, having its head .
' office in Toronto and an office and place

of business at Norcen Tower, 715 - 5th AVenue

G.W., Calgary, Alberta-

e/ 2
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~and-

~DOME PETROLEUM LIMITED, a corporation duly
incorporated having its head office at:
333 -~ 7th Avenue S.W., Calgary, Alberta

-and-

CHIEFTAN DEVELOPMENT CO. LTD., a corpora-
tion duly incorporated, having its 'head
office at 1201 Toronto Dominion Tower,
Edmonton Centre, Edmonton, Alberta

. =—and- ) _
N : SHELL CANADA LIMITED, a corporation duly
€ ' ' incorporated, having its head office at
. 505 University Avenue, Toronto, Ontario

and a place of business at 400 - 4th Avenue
S.W., Calgary, Alberta

-and-

SHELL CANADA RESOURCES LIMITED, a corovora-
tion duly incorporated, having a place of
business at 400 - 4th Avenue S.W., Calgary,
Alberta

-—and-

UNION OIL COMPANY OF CANADA LIMITED, a corpora-
_ .~ tion duly incorporated, having its head office
. ‘at 335 - 8th Avenue S.W., Calgary, Alberta.

—-and-

. . NUMAC OIL & GAS LTD., a corporation duly
incorporated, having its head office at
9915 ~ 108th Street, Edmonton, Alberta

-and-

' PETRO-CANADA EXPLORATION INC., a corooration
- duly incorporated having its head office
S ~ at 407 - 2nd Street S.W., Calgary, Alberta

-and-

CHEVRON STANDARD LIMITED, a corporation duly
incorporated, having its head office at
400 - 5th Avenue S.W., Calgary, Alberta

‘-and-

PETROFINA CANADA LIMITED, a corporation
duly incorvorated having its head office

in Montreal, Quebec and a place of business
at 736 - 8th Avenue S.W., Calgary, Alberta

'—and—'
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—-and-

AMOCO CANADA PETROLEUM COMPANY LTD., a
corporation duly. incorporated having its
head office at 444 - 7th Avenue S.W.,
Calgary, Alberta

~and-

HER MAJESTY THE QUEEN IN RIGHT OF THE Cee
PROVINCE OF ALBERTA, Leglslature Bulldlng,
- Edmonton, Alberta

1

R &

7 it

, | DEFENDANTS

ki

)

%i o . STATEMENT OF CLAIM - .

1. Individual Plaintiffs, including those on
whose behalf and for whose benefit Chief Bernard Ominayak
sues in the present proceedings, are all Native persons

of Cree ancestry who are all Indians within the meaning

of section 91(24) of the British North America Act, 1867
and Indians within the meaning of the Brltlsh North Amerlca
Act, 1930. .

2. . » .All individual Plaintiffs (and a reference
herein to this term indicates all the named individual
- Plaintiffs as well as all the persons on whose behalf
"and for whose benefit Chief Bernard Ominayak sues in the
present proceedings) are inhabitants of Northern Alberta
and are the direct descendants of Indians who have occu-
pied all of the area of land situated in Alberta descri-
bed in paragraph 4 hereof since time immemorial oxr at
least since the assumptlon of British sovereignty over
the sald area.

y -

3. All individual Plaintiffs and Plaintiff the
Lubicon Lake Band are members of an organized society
whldhhasoccupled the area described in paragraph 4
hereof since time immemorial or at least since prior to

. the assumption of Brltlsh sovereignty over the said area. )

.;./ 4
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4. Plaintiffs have, and their ancestors since time
jrmemorial-had and transmitted to them, Indian title, exist-
ing aboriginal rights and personal and usufructuwary rights,
including hunting, fishing and trapping rights as well eas
other rights, over, in and under’all of the area of land
situated in ghe Provincs of Alberta between approximately
pargllels 53 30' and 58  of latitude north and meridians

1142 to 118" west, and more particularly in, over and under
the land within a radius of 40 miles of Little Buffalo Lake,

Alberta. - .

5. The said Indian title, existing aboriginal
rights and personal and usufructuary rights of Plaintiffs
over the said areas include the right to the exclusive.

use and enjoyment of all the oil, o0il sands, gas, hydro-
carbons, minerals and natural resources of any kind in, on,
over and under the said areas of lands described in
paragraph 4 hereof as well as the right to the exclusive use
and occupation of all the said areas. o

6. Plaintiffs presently inhabit.and use the said
areas ‘and hunt, fish and trap thérein, and they and their pre-
decessors. in title have exercised, on a continuous basis their
Indian title, their existing aboriginal, personal and usu-
fructuary, -and hunting, fishipg and trapping rights
and theixr other rights in the said-areas in accordance

' with._the traditional aboriginal way of life which is based
primarily.upon hunting, fishing and trapping. . ,

- . : ’

7. S In addition to-the foregoing title and
rights, individual Plaintiffs all have the xight of
“hunting, trapping and fishing game and fish for food
‘at all seasons of the year over all of the said areas
_in virtue of the British North America Act, 1930. '

8. © All of Plaintiffs' rights as described

herein take precedence over any rights in the said

areas of Defendant Her Majesty the Queen in Right of the
Province of Alberta and all Defendant corporations and all
others who derive or purport to derive any title ox

rights in the said areas from said Defendant Her Majesty
the Queen in Right of the Province of Alberta.

s/ 5
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9. All of individual Plaintiffs, including
all Plaintiffs on .whose behalf and for whose benefit
Chief Bernard Ominayak is suipg in the present pro-
ceedlngs have a common interest and a similar interest -
in the. present action.

- 10. - Moreover, Chief Bernard Ominayak has been
duly authorized to take the present action on behalf of
and for the benefit of those members of the Lubicon Lake”
Band and of the Cree community of Little Buffalo Lake
whom he represents 1n the present action.

11. Approxlmately 150 of individual Plaintiffs
are Indians registered under the Indian Act and members
of Plaintiff the Lubicon Lake Band and all such Plaintiffs
- are also Native persons who are members of the Cree community
(3 ) of Little Buffalo Lake ‘and aboriginal people. of Canada within

the meaning of the Constitutional Resolution of December, -
1981 adopted by the Housé of .Commons and Senate ot Canada
in respect to the amendment of the Constitution of Canada.

12. : -All the other 100 individual Plaintiffs are

unregistered or non-status Indians of Cree ancestry or half- .~
breeds or Metis of Cree ancestry who are aboriginal pPecple -
- of Canada within the meaning of the said Constitutional-
-Resolution of ‘Decenber, 1981. .
13. - All of Plaintiffs have and are entitled to
invoke ex1st1ng aboriginal rights over the said areas ,
mentioned in paragraph 4 hereof, within the meaning of the
said Constltutlonal Resolutlon of December 1981,

' 14. | Moreover, Plalntlffs also have land claims
' and rlghts within the meaning of and recognlzed by the
6@- Indian Oil and Gas Act.

15. The areas described in paragraph 4 hereof
were included’'in a wider area which was the object of
Treaty No. 8 of June 21, 1899 and Adhesions therxeto .
executed between Her Majesty the Queen of Great Britain
and certain Cree, Beaver and Chipewyan and other Indians.

.16. The said Treaty No. 8 purported %to effect the
surrender and cession by the bands and Indians who were
o "party thereto to the Government of the Dominion of Canada
) - of all rights, titles and privileges whatsoever to the
‘ lands described in the said Treaty as well as to all other
' lands in the Dominion pf Canada.

N v . . ooo/ 6
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17. Under said Treaty No. 8, Her Majesty the Queen
agreed that the said Indians who were parties to the Treaty
would retain the right to hunt, trap and fish subject to
certain conditions.

18. Furthermbre, undex the said Treaty No. 8, Hex
Majesty the Queen also agreed and undertook to lay aside

reserves for such bands as desire same on the basis of one

square mile for each family of five (5) and to provide land
in severalty to the extent of one hundred and sixty acres
to each Indian for such families or individual Indians as
may prefer to live apart from band reserves, subject to
certain conditions respecting -the selection of lands, the
surrender of lands and the appropriation of lands.

- 19. " The said Treaty No. 8 also provided for other
-xrights and benefits in favour of the Indians party thereto. -

20. The said Treaty No. 8 also contemoWated, with
their consent, the surrender of rights by, and the confer-
ring of rights and benefits upon, persons of Indian ancestry
known as heali-breeds or Metis.

'21. - Plaintiff the Lubicén Lake Band, certain Plaintiffs

and the &ancestors of Plaintiffs existed as a band or group of
Indians at the time of execution of the said Treaty No. 8 and .
Adhesions, although Plaintiff the Lubicon Lake Band was only form.

1y recognlzed as an Indian Band under. the Indian Act in or’ about

1940

22. Plaintiff the Lubicon Lake Band was not a
party to said Treaty No. 8 at the time of its execution
ox the execution of any of its Adhesions and said
Plaintiff has never become a party to the said Treaty
No. 8 and is not affected by it.

23, , Likewise, individual Plaintiffs have never become

parties to said Treaty No. 8 or its Adhesions and they are not
affectqd by said Treaty No. 8.

24. Subject to the foregoing, Her Majesty the
Queen in Right of:Canada has nonetheless recognized
approximately 150 of individual Plaintiffs as members of

-the Lubicon Lake Band entitled to rights and benefits

under said Trea;y No. 8 and has paid the annuities. contem-
plated by Treaty No. 8 to such band members.

ee/ 7
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25. Notwithstanding the foregoing, Treaty No. 8
did not and could not extinguish the Indian title and -
aboriginal rights and personal and usufructuary rights
of Plaintiffs and their ancestors and is without effect
upon such title and rights in the absence of an adhesion

. to the Treaty by Plaintiff band and the other individual
Plaintiffs or their duly authorized representatives.

26. Subsequent to the execution of said Treaty
No. 8 and Adhesions, Plaintiffs and their ancestors never”
.adhered to such treaty or became a party thereto and no
action or deed of Plaintiffs subsequent to that date,
‘including the receipt of treaty annuities by some of
individual Plaintiffs has had or could have the effect of
extinguishing or otherwise affecting the Indian title,
aboriginal rights and personal and usufructuary rights of
cﬁ' - Plaintiffs. ‘ : : -

27. Subsidiarily, if Treaty No. 8 had the effect
of extinguishing said title and rights of Plaintiffs or
otherwise affecting them, which is denied, Plaintiffs are
as a minimum entitled to all the rights and benefits
specified in Treaty No. B and more particularly Plaintiffs
are entitled to the setting aside of a reserve of land
pursuant to said Treaty No. 8, the British North America
. Act, 1930 and the Indian Act of at least 60 sguare miles
R within the areas traditionally used by them, or alternati-
vely, to land in severalty in an area of at least 70 square |
miles within the same areas. |

28. - '+ In any event in or about August, 1840, a .

reserve was selected for Plaintiff Band of approximately
25 dquare miles on the western shore of Lubicon Lake in
“Township ‘85, Range 13, West 5th Meridian (sections 3-8,
wi 317, 18, 19, wi 20, wi 29, 30, 31, W} 32) and in Township

85, Range.l4, West 5th Meridian (sectiomns 1, 2, -

11-14, 22, 24, 26, 35 and 36) by representatives of

the Minister of Mines and Resources of Canada and of

the Minister of Lands and Mines of Alberta and said

reserve was provisionally reserved as an Indian Reserve

by Defendant Her Majesty the Queen in Right of £he Province
" ‘of Alberta pursuant to the Alberta Natural Resources Transfer

Agreement until at least 1954.

29. _ The said provisional reservation’'was apparently
unilaterally and illegally "cancelled" by Defendant Her
Majesty the Queen in Right of the Prov1pce of Alberta subse-
quently because of the alleged lack of’lnterest of Her Majesty
the Queen in Right of Canada in‘the said area as a reserve
despite the opposition and consistent demands of Plaintiff

the Lubicon Lake Band for a reserve at the site described

in paragraph 28.

v
3
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30. Alternatively, the said selection and resexr-
vation of the site described in paragraph 28 by the

Minister of Lands and Mines of Alberta with the concur-

rence of the Government of Canada constituted a setting
aside .of such land within the meaning of Section 10, of .

the British North America Act, 1930 which cannot be .
revoked by Defendant Her Majesty the Queen in Right of '
?he Province of Alberta and which made the site described

Ain paragraph 28 a reserve under federal jurisdiction.

.31, Defendant Her Majesty the Queen in Right of
.the Province of Alberta as well as Her Majesty the Queen

in Right of Canada have also acknowledged and admitted
that'Plaintiff Band and individual Plaintiffs were not
parties to Treaty No. 8, but are entitled to be parties
thereto and are entitled to a reserve of at least 25
square miles on the site described in paragraph 28.

32. Alternatively, therefore, Defendant Herxr
Majesty the Queen in Right of the Province of Alberta
is estopped from denying Plaintiffs' entitlement to
at least a reserve of 25 square miles at the site
described in paragraph 28.

33. Consequently, whether Plaintiffs still have

‘Indian title and existing aboriginal rights and personal

and usufructuary rights over the said area described in

"paragraph 4 hereof or whether they aré entitled only to all of

the rights and benefits specified in Treaty No. 8, the
rights of Plaintiffs to at least reserves of Indian lands
affect, conditicn and take precedence over the title to
all.of the lands described in paragraph 4 hereof and the
natural resources in and on such lands and especially on
the sites described in paragraph 28 hereof.

34. Subsidiarily, Plaintiff the Lubicon Lake

Band and individual Plaintiffs who are registered Indians,
should they be determined by this Honourable Court to be
subject to Treaty No. 8, are entitled to invoke Indian
title, existing aboriginal rights and personal and
usufructuary rights in respect to the said lands descri-

. bed in paragraph 4 hereof and to have said Treaty No. 8

declared inoperative and invalid in respect to the

. surrender of their rights and in respect to ‘the alleged

extinguishment of their claims at least until the ful-

‘filment by Her Majesty the Queen in Right of Canada of .

her obligations thereunder and the fulfilment by
Defendant Her Majesty the Queen in Right of the Province
of Alberta of her obligations pursuant to the British
North America Act, 1930.

eeo/ 9
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" 35, Further, and alternatively, at least all-of
individual Plaintiffs who are not registered Indians still
have Indian title, existing aboriginal rights and personal
and usufructuary rights in the lands described in paragraph -
4 hereof. - o

36. . All the Indian title, aboriginal rights and
personal and usufructuary rights of Plaintiffs have never
been extinguished and are still subsisting and furthermore
. have been acknowledged and recognized by, inter alia, the 1
"British North America Act, 1930 in virtue of which the ( }
agreement dated December 14, 1929 between the Government —
of the Dominion of Canada and the Government of the ' ?
Province of Alberta (known as- the Alberta Natural Resources
Agreement) was confirmed and given the force of law, by
" the Indian 0il and Gas Act, by the Imperial Order-in-Council
of June 23, 1870 respecting the admission of Rupert's Land
and the Northwestern Territory into the Union and legisla-
tion subsequent ‘thereto, including the several Dominion Lands
Acts, by the execution of various treaties and by the case law.

-
- assm - .

37. -~ The said Indian title and rights of Plaintiffs
are a trust and an interest other than’ that of the Crown
'in Crown lands in Alberta within the meaning of the
Alberta Natural Resources Transfer Agreement, particularly.
sections 1, 2 and 10 thereof and are a burden, encumbrance
and condition upon any title which Defendant KHer Majesty
the Queen in Right of the Province of Alberta may have
over the lands described in paragraph 4 and the natural
resources thereof. ‘

38.” The Indian title, aboriginal rights and personal
and usufructuary rights of Plaintiffs, and subsidiarily any
treaty rights of Plaintiffs are, and have been since Confe-
deration, rights under the exclusive legislative jurisdic-~
tion of the Parliament of Canada which cannot be affected,
extinguished, interfered with, prejudiced, damaged or
otherwise dealt with by Defendant Her Majesty the Queen

in Right of thé Province of Alberta or the other Defendants.

.../ 10 . ¢
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39, The Indian title, aboriginal rights and the 1
said personal and usufructuary rights of Plaintiffs have .

never been lawfully extinguished nor surrendered by them
nor by their predecessors in title and they are still
subsisting. '

- 40. In particular, the Indian title, aboriginal
rights and personal and usufructuary rights of Plaintiffs
have never been extinguished by federal legislation or by
acts or otherwise of the Federal Crown since Confederation
and were never extinguished by the Imperial Parliament or
Crown prioxr to Confederation. :

41. - : Plaintiffs therefore are entitled to the
exclusive use and occupation of the areas described in
paragraph 4 and the natural resources thereof.

42, ' Subsidiarily, the entitlement of Plaintiffs
to a reserve or to land in severalty constitutes an
indivisible burden, charge or encumbrance on all of the
lands described in paragraph 4 and especially those
described in paragraph 28 hereof. :

43. pefendant Her Majesty the Queen in Right of
the Province of Alberta has purported in respect to the
lands and natural resources described in paragraph 4,
including those @escribed in paragraph 28 hereof, and

so subject to the Indian title, existing aboriginal
rights and personal and usufructuary rights of Plaintiffs
to grant and has purportedly granted to Defendants Norcen
Energy Resources Limited, Dome Petroleum Limited, Chieftan
Development Co. Ltd., Shell Canada Limited, Shell Canada
Resources Limited, Union 0il Company of Canada Limited,
Numac Oil & Gas Ltd., Petro-Canada Exploration Inc.,
Chevron Standard Limited, Petrofina Canada Limited and
Amoco Canada Petroleum Company Ltd. individually and
jointly various petroleum, oil, gas, natural gas, and
oil sands leases, permits and licences.

e/ 11

000073




Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur 'accés a l'information

-11 -

44, : The said Defendant corporations have in
virtue of the purported gas and oil and oil sands leases
extracted minerals, oil, gas, hydrocarbons, and other
natural resources from the said lands and the subsurface
of the lands which are subject to the said rights of
Plaintiffs. : - : -
- 45, Moreover, pursuant to the said leases, permits
and licences, works have been carried out, oil and gas wells
have been exploited and resources extracted by Defendant '
corporations from the said areas described in paragraph 4

and oil and gas and other resource revenues have been
obtained and received in virtue of the said exploitation

by the said Defendant corporations and royalties paid to

said Defendant Her Majesty the Queen in Right of the

Province of Alberta in consequence thereof.

46. Defendant corporations are continuing and
intend in the future to carry out the 'extraction of natural
resources and works and activities described in paragraphs
44 and 45 in the said areds.

47. " In recent weeks, there has been new and
intensive exploitation of that part of the areas described
in paragraph 4 which is within -a radius of 15 miles of
Little Buffalo Lake, including the drilling of oil anq

gas wells, the extraction of oil and gas, the construction
‘of a pipeline' aczross, and other works on, land set aside

as .a reserve for Plaintiff the Lubicon Lake Band and
described in paragraph 28 hereof as well as the construction
of service roads, seismic testing and other works relating
to the foregoing. :

48. " The said works and exploitation of natural
resources by Defendant corporations have interfered with

.~ and caused prejudice to6 Plaintiffs and their rights and
caused damage to the environment and the natural resources
of the area, particularly the game and fish on which
Plaintiffs depend and all future works and exploitations
will cause further prejudice to Plaintiffs and their rights,
affect and continue to affect adversely their rights and
way of life and cause further damage to the environment

" and to the natural resources on which Plaintiffs depend.

4 li
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49, The said leases, permits and licences and

the granting and exercising of alleged rights thereunder
are unconstitutional, illegal, null and of no effect or
subsidiarily are subject to the said rights of Plaintiffs.

50. The said leases, permits and licences given
. by said Defendant Her Majesty the Queen in Right of the
Province of Alberta to said Defendant corporations and
works carried out pursuant thereto constitute an illegal
and unconstitutional appropriation and exproprlatlon of
the rights of Plaintiffs without any compensation and
without any just and equitable indemnity and an illegal
interference with and encroachment upon the right of
hunting, fishing and trapping of Plaintiffs guaranteed
to them pursuant to section 12 of the British North
America Act, 1930 (Alberta Natural Resources Transfer Agreement).

51. - . Unless the foregoing illegal acts, exploi-

tation of natural resources and works of Defendant

corporations are restrained, Plaintiffs' rights and the
~ way of life of individual Plaintiffs will be seriously

and irremediably jeopardized and damaged and their
.recourses will become illusory.

52. - . 7There is no other remedy equally convenient,
beneficial and effectual which can save Plaintifis from
surfermng continued, great, serious and irreparable loss,
injury and damage and which can protect Plalntlffs said
rights than an 1n3unctlon. .

53. Plaintiffs are therefore entitled to an
immediate injunction restraining Defendant corporations
from exploiting and extracting oil, gas, hydrocarbons,
minerals and natural resources of any kind in, on,
over or under the areas of land described in paragraph 4
hereofand from'carrylng out any works relating thereto
_ 1nclud1ng the drilling- of oil and gas wells, the extract-
ing of o0il and gas, the construction of roads and pipe—-
lines and seismic testing and from carrxying out other works
_ in connection with resource exploration and exploitation.

veo/ 13
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54. It is especially expedient that Defendant
corporatlons be restrained from the activities described
in paragraph 53 hereof in, over, upon or under the area
described in paragraph 28 hereof.

55. 8ub51dlar11y, it is expedient that Defendant
corporations be enjoined from 1nterfer1ng in any way
_with the exercise of Plaintiffs' hunting, flshlng and -
trapping rights over the said areas. -

56. Plaintiffs are also entitled to a declaration that -
they ‘havé Indian title, existing aboriginal rights and
personal and usufructuary rights including huating, fish-
ing and trappoing rights as'well as.other rights over, in
and under all of the areas described in paragraph 4 hereof
“and that the said rights include the right to exclusive
use and enjoyment of all oil, oil sands, gas, hydrocarbons,
minerals and natural resources of any kind in, on and over
the sazid areas of land, as well as the right to the exclu-
sive use and occupation of the said areas.

)
57. Subsidiarily, Plaintiffs are entitled to a
declaration that they 2s a minimum have a right to a
reserve of at least 60 square miles including the area
described in paragraph 28 hereof, as well as the exclusive
use and benefit of all the natural resources in, upon or
under the said reserve or, alternatively, to land in
severalty of an area of at least 70 square miles in or
around the Lubicon Lake and Little Buffalo Lake areas,
including the land described in paragraph 28 hereof
together with the natural resources in, upon or under the
said lands.

58. : Subsidiarily, Plaintiffs are entitled to a
declaration that their hunting, fishing and trapping
rights take precedence over any rights of all the Defen-
dants in respect to the areas described in paragraph 4
hereof.

58. ‘ -In addition, Plaintiffs are entitled to the

revenues and royalties contemplated by paragraph 45 hereof
in the amount of seven hundred million dollars ($700,000, 000).

./ 14
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6l. Plaintiffs also instituted proceedings in
April of 1980 in the Federal Court of Canada in respect
to many of the subject-matters of the present proceedings
against Her Majesty the Queen in Right of Canada, Defendant
Her Majesty the Queen in Right of the Province of Alberta
and certain of Defendant corporations, but the Federal

- Court of Canada has declined jurisdiction in respect to the

~ Defendants herein who were parties to that action.

62. ' Furthermore, notwithstanding such proceedings
the Defendant Her Majesty the Queen in Right of the Province
of Alberta illegally purported to establish a hamlet and a
land tenure program at Little Buffalo Lake which has inter-
- fered with rights of Plaintiffs and has caused considerable
prejudice, loss and damages to them.

63. . This Honourable Court has jurisdiction to
-Ch_ make the declarations and condemnations herein prayed for
and to issue the order of injunction sought herein.

64. Plaintiffs invoke all presumptlons in thelr
favour as well as judicial notice of the facts of h1§tory.

65. : Plaintiffs reserve all other rights and
recourses belonging to them individually and collective-

ly and particularly the right to request an interlocutory
injunction against the Defendant corporations should they
continue with their said exploitation, works and activities.

66. Plaintiffs propose that the trial of this
action be.held at the Court House, in the City of Calgary,
in the Province of Alberta.

- THE PLAINTIFFS THEREFORE CLAIM AS FOLLOWS:

THAT their action be maintained and that
by judgment to be rendered herein, this Honourable
Court declare that the Plaintiffs have subsisting
Indian title and existing aboriginal rights, and
personal and usufructuary rights over, in, under and
~to all lands and natural resources situated in the
Province of Alberta between approximately parallels
55°30' and 58° of latitude north and meridians 114°
to 118° west as well as hunting, flshlng and trapping
rights over all of said lands. ‘

THAT the said Indian title and rights of
Plaintiffs be declared by judgment to be rendered herein -
to take precedence over and condition, and to be a burden
and encumbrance upon all rights of befendants over the
said lands and the natural resources thereof.

.-./15
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~ THAT such Indian title and existing -
aboriginal rights, and personal and usufructuary
rights of Plaintiffs be declared by judgment herein
to comprise the exclusive use and enjoyment of all
oil, gas, hydrocarbons, oil sands and other natural
resources in, over, and under the lands so subject
to their said title and rights.

THAT the said Indian title and rights of
Plaintiffs in the said lands and natural resources be
declared to be under exclusive federal jurisdiction.

THAT all oil, gas, petroleum, oil sands,
and hydrocarbons leases, permits and licences heretofore
granted by Her Majesty the Queen in nght of the Province
_(\_ of Alberta to Defendant corporations in the said areas
' described in the first paragraph of these conclusions
be declared unconstitutional, illegal, null, void and
of no effect. '

THAT subsidiarily, the said lease, permits
and licences as well as all rights of Defendant Her ‘
Majesty the Queen in Right of the Province of Alberta -
in the said areas be declared to be inchoate, burdened-and
encunbered by -and subject to.the rights .of Plaintiffs and

_incapabie.of exercise by Defendants until the surrender
by Plaintiffs of their said rights, or the lawful extin-
guishment by Parliament or the Federal- GOVernment of
Plalntlffs sald rights,

THAT subsidiarily Plaintiffs' hunting,
fishing and trapping rights be declared to take prece—
dence and prevail over the rights of Defendants in the

0 said areas.

N THAT the alleged establishment of a hamlet
and land tenure program at Little Buffalo Lake by
Defendant Her Majesty the Queen in Right of the Province
of Alberta be declared to be unconstitutional, illegal,
null and void and an illegal interference with and
‘encroachment upon the rights of Plaintiffs.

THAT said Treaty No. 8 of June 21, 1899
and Adhesions, be declared not to have effected a
‘surrender of the said title and rights of any of the
Plaintiffs. ‘

.../ 16
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THAT subsidiarily Defendant Her Majesty
the Queen in nght of the Province of Alberta be
declared to be in breach of the British North America
Act, 1930, in respect to Plaintiffs.

THAT a permanent order of injunction be
issued against all Defendant corporations ordering
and restraining them, their officers, directors,
employees, agents, servants, contractors and sub-
contractors and those acting under their authority or
pursuant to their instructions or in concert with them
to immediately cease, desist and refrain from
. g a) exploiting and extracting oil, gas,
rﬁ o S hydrocarbons, minerals and natural
' resources of any kind, in, on, over or
- under the area of land situated in the
Pr8v1nce of Alberta between parallels
55°30' and 58° of latitude north and
meridians 114~ to 118  west and more
particularly in, on, over or under the
area of land within a radius of 40
miles of Little Buffalo Lake, Alberta;

. ‘ b) carrying out any works, operations,
projects and activities relating to the
exploration, drilling, exploitation and
extraction of o0il, gas, hydrocarbons,
.minerals and natural resources of any
kind in, on, over or under the area of
land situated in the Province of Alberta
between parallels 55°30' and 58° of
latitude north and meridians 114
118° west and more particularly in, on,
over or under the area of land within a
radius of 40 miles of Little Buffalo
Lake, Alberta including works connected
with the construction of roads and pipe-

Vo lines, seismic testing, line cutting and

o surveys.

2

c) interfering with Plaintiffs' Indian

title, existing aboriginal rights, and

personal and usufructuary rights over the

said areas, and individual Plalntlffs‘ right to

. ' Y/ '1_7
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hunt, trap and fish game for food at
all seasons of the year on all unoccu-.
pied lands and on any other lands to
which Plaintiffs have a right of access;

d) from trespassing in the said areas

and from causing damage to the environ-—-

ment and natural resources of the said . *
areas. ‘

THAT Defendants be condemned to pay
Plaintiffs the amount of seven hundred million dollars
($700,000,000) in lieu of royaltles and revenues from
resource extractlon to date 1n the said areas as descrlbed
abcve. .

THAT subsidiarily Plaintiffs be declared to
be entitled to a reserve of sixty square miles pursuant
to Treaty No. 8 comprising all the present site of
Little Buffalo Lake and the 25 square miles on the
western shore of Lubicon Lake and described in paragraph

28 and further be declared to be entitled to the exclusi-

ve use and benefit of all the oil, gas, minerals, hydro-
carbons and other natural resources in, on, over and
under the said areas to which they are entitled as a
resexve together with damages in the amount of two
hundred million dollars ($200,000,000) from Defendants
and that Defendants be condemned to pay to Plaintiffs

"

. THAT Defendants be ordered to pay Plaintiffs
interest on all amounts to which they are entitled here-
under from the date of such entitlement. ‘

THAT Plaintiffs obtain such further relief
as this Court may deem just and that all their other
rights and recourses be reserved.

THAT Defendants be condemned jointly to

pay costs of this action, including the costs of all
experts, expertlses and exhibits.

.../ 18
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: DATED at the City of Montreal, in the
Province of Quebec, this 16th day of February, A.D.
1982, and DELIVERED BY MESSRS. O'REILLY & GRODINSKY,
- Solicitors for the Plaintiffs herein whose address
‘ for service is in care of MESSRS. WILSON STAROSZIK
AND DANIELS, 1414 - 8th Street South West, Suite 200,
Calgary, Alberta, T2R 1BSB.

ISSUED out of the office of the Clerk of
- the Court of Queen's Bench of Alberta, Judicial
District of Calgary, at the City of Calgary, in the _
Province of Alberta, this &~A day of February, A.D.

| - 19s2. -

‘ } o
A1"' CLERK OF THE COURT OF QUEEN'S
BENCH OF ALBERTA
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You a¥e hereby notified that the
Plaintiffs may enter judgment in
accor( ce with this Statement of
Claim or such judgment as accord-
ing to the practice of the Court
they are entitled to, without any
further notice to you, unless
within Fifteen (15) days after
service hereof you cause to be

: of the Court from which this

E filed in the office of the Clerk

1. A Statement of Defence, or

' 2. A Demand that notice 6f any
application to be made in the
action be given to you,

G - SR S B v dn S

tancﬁunless within the same time a
copy of your Statement of Defence
or Demand of Notice is served upon
the Plaintiff or his Solicitor at
his stated address for service.
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tatement of Claim has issued either: |

NO. 'DQQumec?t disclosed undey, the Access fo Information Act
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IN THE COURT OF QUEEN'S BENC
_ OF ALBERTA = )
- JUDICIAL DISTRICT OF CALGARY

BETWEEN:

CHIEF BERNARD OMINAYAK, BILLY JOE
'LABOUCAN, LARRY OMINAYAK, EDWARD
LABOUCAN et al. - .

Plaintiffs

" AND:

" 'NORCEN ENERGY RESOURCES LIMITED,

DOME PETROLEUM LIMITED, CHIEFTAN
DEVELOPMENT CO. LTD., SHELL CANADA
LIMITED, SHELL CANADA RESOURCES
LIMITED, UNION OIL COMPANY OF CANADA
LIMITED, NUMAC OIL & GAS LTD., - -
PETRO-CANADA EXPLORATION INC., '
CHEVRON STANDARD LIMITED, PETROFINA’
CANADA LIMITED, AMOCO CANADA PETRO-
LEUM COMPANY LTD., HER MAJESTY THE
QUEEN IN RIGHT OF THE PROVINCE OF
ALBERTA ' ' 7

Defendants

STATEMENT OF CLAIM

This Statement of Claim issued by
O'REILLY & GRODINSKY, solicitors
for the Plaintiffs who reside in
Montreal, Quebec and whose address
for service is:

O'REILLY & GRODINSKY ,

c/o Wilson Staroszik and Daniels
1414 - 8th Street South West
Suite 200 ‘
Calgary, Alberta

T2R 1B8

and is addressed to the Defendants

‘whose addresses so far as is known

to the Plaintiffs are those mentionec

. on pages 1, 2 and 3 of the Statement

of Claim.
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R | Appendlx No. 3

No. 8201-037713
IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY
BETWEEN:

CHIFEF BERNARD OMINAYAK, BILLY JOE LABOUCAN,
LARRY OMINAYAK, EDWARD LABOUCAN, and CHIEF BERNARD OMINAYAK *
: ‘'suing on behalf of and for the benefit '
- of all the 150 members of the
Lubicon Lake Band and 100 other native members
and The Lubicon Lake Band, a body of Indians
racognizoed under the Indian Act, of
Little Buffalo Lake, Alberta
. : . Plaintiffs/
(\ o : : . Applicants’

-and-

NORCEN ENERGY RESOURCES LIMITED, DOME PETROLEUM
LIMITED, CHIEFTAN DEVELOPMENT CO. LTD., SHELL
CANADA LIMITED, SHELL CANADA RESOURCES LIMITED,
UNION OIL COMPANY OF CANADA LIMITED, NUMAC OIL &
GAS LTD., PETRO~-CANADA EXPLORATION INC., CHEVRON
STANDARD LIMITED, PETROFINA CANADA LIMITED, AMOCO
. CANADA PETROLEUM COMPANY LTD., and HER MAJESTY THE
QUEEN IN RIGHT OF THE PROVINCE OF ALBERTA

oo ST

Defendants/
Respondents

REASONS FOR JUDGMENT
a o OF THE HONOURABLE MR. JUSTICE FORSYTH

This matter- involves a continuatlon ofvthe application

by the Plaintiffs/Applicants, herelnafter reférred to as thq'

Aéplicénts. for an interim 1njunction or injunctions
‘restraining the'Defendantglﬁespondent;, hereinafter referred to
~as the Réspondents._froﬁ 1nte£fer1ng with the Appllcants

alléged rights in a substan£1a1 area of Northwest Alberta

containing in excess of 8,500 square miles.
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This matter ociglnally_caﬁe before me for the
determination of certain preliminary points based on the

assumption, for the purpose of such preliminary applicétion

B ]

only, that all facts set forth in the affidavits then filed by
the'Applicants were true. In that regard reference 1s made tof'
the decislions 6f this Court as reported in (1983) Ominayak vs.'.
Norcen et al 23 A.L.R., 284 No; 1 an& (1983) Ominayak vs. Norcen
et al 24 A.L.R. 394 ﬁo. 2.

"1 stress that, as indicated in those declslons, the
"disposition of the p:eiiminahy points was made on the baslis
that all facts as alleged in the Applicant's affidévits.were
true. Also for the'pﬁzposes of that prelimlnafx appllcaﬁion
only, the Respondgnts conceded that thére was a serious 1lssue
to be trled.

That preliminary application then proceeded, inter

alia, on the basis of whether or not certain defences were

avallable to the Crown in the right of Alberta by way pf Crown
imnunity and,iif so avallable, whether it extended to the other
Respondents. Furthermore assuming all facts set forth in the
affidavité‘filed by the.Applicéhts at that time were true,

whether following the principles lald down in Amerlcan Cyanamid

Company vs. Ethicon (1975)NA.C. 396, (1975) All E. R. 504 the

Applicants in any event would not be entitled to an interimn

injunction.
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Itllﬁ important to note the very restrictive approach
put before the Court at that time, no doubt for the very
desirable motive of possibly shortening these proceedings if
this Court should be of the view that on the Applicants own
material they would ultimately not succeed in obtaining an
interim injunction. Arguments on these preliminary points
occupled fome six full days with ﬁbe overall result of auch
prelimlnary 9rgument peing, in effect, that the Court in an
appiication qf this nature was not prepared to summarily
dismlss same withoﬁt hearing the application itself on its
merits. Acéordingly. as a result of fﬁzther application to
this Court forAQLIectiqns. certaln time constraints were lald
down for the filing.of material by the éarties with dates
established for the hearing of thisimattez comménding'September
26, 1983. |

;Prlo: to the commencement of the hearing itself
however, it should bé_noted that a further applicatlon for an
interim injunction was made in July, 1983 based on the fact
that the Provincelhadvput up for sale certain Q;ne and mineral
rights byAd;y of licenses and leases on landéﬂformlng part of
the lands comprlsing the claim of the Applicants. It‘was the

position of the Applicants that any such public sale should be

delayed pending disposition of their applicatlion fo:,ah interim

1njunctibn over all of the lands in guestion including the

lands being offered for sale. That application was dismissed
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for.the reasons glilven at the ;lme. In pdrticular it could not
be demonstrated tha£. notwithstanding the sale of such mineral
interests, that any particular activity detblmental to the
Apéllcants interests would take place between the date of sale
and the hearing and final dispésition of the main application.

Thé main application for interim injunctive‘relief
commenced ' on September 26, 1983} and concluded oﬁ October 25,
1983, involving a total of 20 full days. The materlal before
the Court on'thls apélicatlon includéd numerous lengthy |
affldavits filed by both Appllcanté and Respondents, cross
examinations on some of such affidavits, examinations under
Rulev244.o£ the Consolidated Rules, consideration of a mass of
hinto:iégl articles, maps and charts, and genealogical tables
concerning the anceétory of the Applicants. It encompassed a
variety of topics relating to the alleged effects of the
Respondents activities on the Applicants way of life. Indeed
it is difficulf to envisién that the trial of the action 1tse1f
would encompass much more materlal than was before the Court 1n
this 1n£erim application.

{ffurn now to the applfcatiqn. The rellef claimea by
_the-Applicants varlies and_is based on alternaﬁive foundations.
fn brief, the Applicants claim aboriginal rights over the ;arge.

tract of land containing in excess of eighty-five hundred

(8,500) square miles, allegling that these lands traditionally

since time immemorlal, or at least since 1899, have been
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qccupied by the Applicants ahd were never ceded to the Cran in
the right qf Canada either by or under the.provlsions of Treaty
No. 8, which encompassed those lands among many other lands
covered bf the Treaty,Aor indeed have ever been ceded by'any
subsequent parliamentary action, including The Brltish.North
Amerlica Act 1930 20-21 George V Chapter 26 (U.K.) which
agreément';s found in the Aiﬁerta Naturél Resources Act,

'(3' Statutes of Alberta 19;0 Chapter 21. The Applicants also ﬁlajm
rights arising under the provlslonsbof‘Sectlon 35 of the
Charter, The Canada Act (1982). Aliernatively the Applicants
claim there in fact exists within the lands in question an

~Indian Reserve of some twenty-five (25) squaré milés at and
a:éund-the West end of Lubicon Lake, sald Indlan Reserve having °*
been, in effect. established during the 1940'8, which Reéezve
carried with it entitlement to ail.the mines and minerals
contalned fherein. In addition, bf virtue of the numbers of

.Cb the Applicants. they clalm an entltlement pursuant to £he

i provisions of Treaty No. 8 to an additional thirty-five (35)
équare mile; of Indian Reserve to be set aside out of an area
which thefﬁha&'admittedly arbitrarily set at some nine hundred
(900)‘square miles centered on Lubicon Lake. )

The nature of the injunctive rellief sought varles.

While, as noted, they claim abociginai rights over some
.eighty-five hundred (8,500) square miles, the injunctive rellef .

sought within that territory and exclusive of the nine hundred
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{(900) square mile area, 1is 1njunct1§e rellef sufficient to
preclude interference with the hunting and trapping activities.
of the Appl;cants in thét area. It is alleged that the bulk of"
‘the hunting and trapplng activity of the Applicants is ’
cqntained_within the ﬁine,hundred-(QOO) équare milé area,
referred go; and within that area the Applicants seek moté

'
conplete injunctive re%ief_restraining Respondents to a far
greater degree. In the Alte:nativg clalﬁ based on the alleged
establishment of an Indian Reserve of some twenty-five (25)
sguare miles and an entitlement to a further Reserve of
thirty~-five (35) square miles, the Applicants'claim a more
absolupe'injuncpion restraining the Respondents from-ahy
activities whatsoever in that area founded on ‘an assﬁmptibn
that the Crown, in the nght of Alberta. has no zight to lease
or sell mineral rights in such ter?itory nor to authorize the
Réspondents to carry out exploratiop and drilling for any 511
and gas contained under the lands in question.

In Ominayak verus Norcen et al No. 2 supra, I dealt
with the pr}nclples andvféctors to be considered 1in an
appllcatioﬁ‘of this hatu:e based on the declsion in American
Cyanamid vs. Ethlcon supra. I do not propose to repeat the
comments I made at that time with réspect to this case. This
1s'part1;ulaz1y 80 1n'1ight of the f?ct that all counsel

stressed that not withstanding the lengthy and full argument

and extensive and exhaustive material put before the Court in
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this application, an.eérly decislion was required 1na$much ag
the current d;iliing season on the lands 1in question will get
underway at winter freeze-up. I also note that this 15; as I
lndlcated.earlief. an applilcation for an interlm 1njunctioh and
not for a final determininative decision although considerling
the length of the argumént and the extent of the matefials put
(-) " before the Cou:£ it was  difficult at times to remember.tﬁat
fact.
\

In any event, I turn now to a consideration of the
material before me in tﬁis app;iéation as well as consideration
of the arguments advanced by counsel for both the Applicants
and the Respondents. In that regard, before turning to a
consideration of the applicable teéts as laid down in American
Cyanamigd (sup;a) counsel for the Respondents raised certaln
other arguments which cgrtainly bear consideration. Iﬁ was |
argued by the Respondents that thils ‘applicatlon for an interin

QD . injunction 1s a class actlon. ﬂoﬁwithétandlng that fact 1t

cannot be,treaﬁed as an application by all members of that

class but rather as an application by the named Appliéants

y -
[

alone. It 1s those Applicants who have control of the -action
until judgment and who alone can settle or discontinue same.

Accordlngly.lt would be wrong to assess an application for an

interim injunction based on the beneflts or interests of the
class as a whole. In short, consldering the various factors

the Court muét considet in determining whether or not any
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lnterim.injupction should be granted, the factors should be
assessed only insofar as they affect the named Applicants
rather than the group they purport to represent.

Secondly, the Respondents é:gue} Crown immunity f:bm
lnjunctive'relléf 1§:app11§able‘and thlp immunity extends‘to'
the'corporate'defendants as grantees or agents of the Crown.
Accordingly., in any event, the Applicants cannot obtain

-

injunctive relief sought agalnst the Respondents or any of them.

I propose to deal with the second argument on Crown
immuniﬁy fiist and would merely refer again to my decislon én
that aspect 1in Ominayak et al va, Norcen et al No. 1l supra
where f stated that in my view the availlability of Crown

ilmmunity as a defence in the actlon again, should awalt final

determinatioﬁ by the Court as to what, if any, rights, and the

)

foundation of such rights, with respect to the lands in
question, the Applicants may establlish before considering the

épplicability of Crown Immunity.'

The argument of the Respondents with respéct to class
actions, particularly class actions where an interim injunctlion
is sougﬁtfls. in my judgment, a compelling one but one which I
propose to take 1ﬁ£o consideration when applying the general

principles espoused in American Cyanamid'va. Ethicon supra. In

that regard I propose to outline, to the extent necessary, the
factors lald down by the House of Lords to be considered 1in

'detezmining whether an interim injunction should be granted.
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l. Is there a serious question to be tried?

In American Cyanamid verus Ethlcon Limited supra

i8]

at 407 Lord Diplock states:

*The court no doubt must be satisfied that
the claim 1s not frivolous or vexatlious; in
other words, that there 1s a serious
question to be tried.”

]

v - Notwithstanding the strong ahd'well formulated
argumentd of the Respondents on this issue, I am
"not prepared to find at this stage that the
Applicants claim is frivolous and vexatlous.
- Accordingly, bearing in mind it 1s not
appropriate for the Court in this interim

‘application at this stage to express any oplinion

bpon the merits of the case,
observe that for the purpose

I am proceeding on the basis

I would simply
of this application

that there 1s a

serious question to be tried.

2. Adequacy of damages as a remedy for Apﬁlicénts.

In Ominayak verus Norcen et al No. 2 supra on
this point, and assuming as established ail facts
disclosed in the affidavits filed onvbehalf of

the Appiicants._l noted that to a significant but

not complete extent, any damagea sustained by the
Applicants between the date of the application

and the trial of the action were not irreparable
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but were calculable and could be satisflied by the

payment of same by the Respondents. Further, the

Respondents.had the ab;lity to pay such damages.
I have now had the opporthn;ty to deal with this
appliqation on.its merits and in that regard, oh
the basis of the material and evidence before me
in this application, adduced by both sides, I am
_satisf;e;'that damages would be an aaequate |
remedy'to the Applicants in the event they were
ﬁltimately successful in estabiishing'any of
thelir pogltions advanced. I have considered very
“caréfully the allegétlbns of lrreparable injury
or damage not compensable by money and I am
simply not satisfied that the Applicants have
';stablished in thls’application such irreparable
injury. That irreparable injury is founded on én
_allegation that a qoﬁtinuatlon of the activitlies
_'ofithe Respondgnts would lead to 1rreparable'harﬁ
to the life style of the Applicants. In short,
the Applicantsjallegé tﬁat their traditional way
of 1ife involving hunting and trapping is and
would contine to be harmed to the extent where iﬁ

could never be recovered even 1f they were

successful at trial.

Document disclosed under the Access to Information Act
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I am not satisfied on the material before me that
that contention 1s eétablléhed. The evidence
simply does not establlish a way of 1llfe by the
Applicants which 1s being dgstroyéd by the |
Respondents.

The Applicants pu:pori ‘to'represent a

“substantial portion but not all of the persons

-

_fesiding 1n the area in question. Iowever, the

.evidence of 1life style belng affected 1s limited
to a few individualg who hunt and trap. in the
area. It 1is to be noted that many others.not
‘involved in these proceedings also hqnt and trap.
in ihe area. Ih addition the suggestion of the
Respondents activities having é negative effect
od the hunting and t¥applng is to a consliderable
_extent countered by the evidence adduced by the
Respondents as to the effect, 1f any, thelr
activity may have on the wild life.

One thing 1s clear, however. This 1s not a
case of an isolated community in the remote No:th )
‘where access is only avallablé by alr on rare
occasions and whose way of life is dependent to a
great extent on living off the 1ahd itself. The
twentieth century, for better or for worse, has

been part of the Applicants' lilves for a
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conéiderable period of time. Th¢ influence of tha
- outslde world comés from'varioﬁs sources, 1n many
.cases not connected with any of the activities éf
"any of the Respondents. On that basis alone I am
satisfied an interim injunctlon in the Qarloﬁu
forms sought and for the various reasons advanced
(\ - - | by the Aéplicants is not appropriate under the

.ecircumstances and the Court's discretion should

not be exercised in favor of the Applicants.
Notwithstanding that this in effect disposes of the

matter, I wish to comment further. In Ominayak vs. Norcen et

‘al No. ? supré;.l held.that the various factors outlined by
Lotd Biplock in American Cyanamid vs. Ethicon supra do not
constitute water-tight compa:tﬁen;s, and fallure to meet anyone
is not.necessarily fatal té the Applicants',posiﬁlon. If I was

':equired in this case to consider the factor of adequacy of

damages to compensate the Respondents, then I am more than
satisfied that the Respondents would suffer large and
significant damages 1f injunctive relief in any of the forms

3 -

sought by the Applicants were granted. Furthermore, the

Respondents would suffer a loss of competitive positlona in the

3
E
-

sy

Andustry vis a vis the position of other companles not partles

« EETIRYL

to this action. That loss.coupled with the admitted inability
of the Applicants to give a meaningful undertakling to the Court

as to damages either as individuals, or if authorized to bind
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the known class, aé a class, on which poinﬁ I have grave
doubts, reinforces my decision that injJunctive relief in this
case 1s not appropria;e. :

fhe application for interim injunctions is accordingly
dismissed. Counsel may speak to me as to the question of costa

of thls application 1if they so desire,.

- / ’T.Q.B.’/* ,
DATED at Calgary, Alberta C )

rhis _17th gay of _November ., A.D. 1983

COUNSEL: :

J.A. O'Rellly Esgq. ) For the Plaintiffs/Applicants

K.E. Staroszlk, Esq. ) = : :

J.M. Robertson, Esq.., Q.C. ) For the Defendants/Respondents Dome
R.A. Coad, Esq. ) Petroleum Limited, Chieftan '

‘Development Co. Ltd., Shell Canada
Limited, Union 011 Company of
Canada Limited, Numac 01l & Gasg
Amoco Canada Petroleum Comnpany Ltd.

D.O. Sabey. Esqg.., Q.C. ) For the Defendants/Respondents
H.M. Kay, Esq. ) Norcen Energy Resources Limited,
L. Taylor, (Miss) ) Petro-Canada Exploration Inc.,

: : Petrofina Canada Limited
H.L. Irving, Esq., Q.C. ) For the Defendant/Respondent Her
E.L. Bunnell, Esq. ) Majesty the Queen in Right’ of
M.A. Irving, (Mliss) ) the Province of Alberta
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ACTION NO: 8201--03713

IN THE COURT OF QUEEN'S BENCH
OF ALBERTA
JUDICIAL DISTRECT OF CALGARY

BETWEEN:

CHIEF BERNARD OMINAYAK, BILLY JO. | .°°
ABOUCAN, LARRY OMINAYAK, EDWARD ¥
LABOUCAN, AND CHIEF BERNARD
OMINAYAK-suing on behalf of and
for the benefit of all the 150
members of the Lubicon Lake Band
and 100 other natlve members and
the Lubicon Lake Band, a body of
Indians recognized under the
Indian Act, of Little Buffalo
Lake, Alberta

Plaintiff/s - -
Applicants

~and-

NORCEN ENFERGY RESOURCES LIMITED,
DOME PETROLEUM LIMITED, CHIEFTAN
DEVELOPMENT CO. LTD., SHELL
CANADA LIMITED, SHELL CANADA
RESOURCES LIMITED, UNION OII.
COMPANY OF CANADA LIMITED, NUMAC
OIL & GAS LTD., PETRO~CANADA
EXPLORATION INC., CHEVRON
STANDARD LIMITED, PETROFINA
CANADA LIMITED, AMOCO CANADA
PETROLEUM COMPANY LTD., AND HER
MAJESTY THE QUEEN IN RIGHT OF THF.
PROVINCE OF ALBERTA

Defendants/
Respondents

REASONS FOR JUDGMENT
.- OF THE HONOURABLE
MR. JUSTICE FORSYTH
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1 Appendix No, 4

No. 8201-03713
IN THE COURT OF QUEEN'S BENCH OF ALBERTA .
JUDICIAL DISTRICT OF CALGARY
BETWEEN: |
| LUBiCON LAKE INDIAN BAND, et alv
| ‘—-and=- |

NORCEN ENERGY RESOURCES, et al

S S WD e WS ST T T Gt D G D T = mp Gub T DGR Gin W G D D ED D S U S G D TS =D RS M W D D D e T - - S -

REASONS.FOR JUDGMENT OF THE HONOURABLE MR. JUSTICE FORSYTH'
THE COURT: : - 1 will obserQé at the.outset
that the principles of the administration of justice andr
the adversary system recognizes that the successful party
generally should be entitled to costs, not as has been
pointed out, as a punishment but rather as an indemnity
for the d}sbursements and costs incurred in defending a
patticulér position or prosecuting a particular position
as the case may be. |

I have several options open to me on this
application. The easiest would be to refer tﬁe matter to
a trfél judge when the matter is eventually tried, but 1
think thét would be singularly inappropriate in these
particular circumstances inasmu;h as I have been seized
with this matter all through the interim phase. I think.
it is fair and proper that I éhould deal witﬁ the

question of costs rather than leaving them to a trial
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1 judge.
2 I also, in exercising my discretion, take into
3 account this was a inﬁérlocutory application, not a trial
! 4 on ﬁhe merits although it was at times difficult .to keep
% 5 that fact in mind and as hés been pointed out by cOunsé}
; - 6 " for one of the respondents, the matters I had to deal .
b 7 with will not have to be déalt with by the trial judge
8 - when the matter is ultimétely determined, including such
9 factors as irreparable damage and mattefs of that hature.
10 ' 'A, ACcoréingly, 1 propose to deal with the
11 question of costs now and sée no reason under all the
12 . qircumstahces why the respondents should not be edtitled'
13 to their costs. They have successfully met an |
14 apélication for an inﬁerim injunction. Accordingly,
15 determination on costs in this application is that there
16A' will be costs in_any event to the respondents.
17 | I would welcome éome assistance from counsel as .
18 . I deal with the question of how those costs should be
19 taxed and on what basis they should be taxed -- in that
20 regard I am speaking of; I gquite agree that Schedule C '
21 : dealing with an application for an interim injunction or
22 _ interim application-is not patticularly appropriate‘to
23 this particular matter, bearing in mind the extensive
24 affidavit evidence and preparation that went into the
25 matter. Accordingly, referring to.SChedule C --
26 MR. IRVING: Page 724, sir. |
27 THE COURT: ‘ Thank you. The appropriate
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1 column is of course -- I am goihg tb get informal now, ‘
2 this is not a judgment, it's comments now -- Paragraph 1l ‘
3 (d) , would be the appropriate colhmn,vbut that.certainly
4 does not recognize the situation we had where we had 28 j
5 days of heérings. Accordingly, in assessing the costs
) 6 with respect to sitting days in‘the applications, |
7 including the preliminary pointé, I am firstly allowing
8 second counsel fee where that is applicable. The columns
9 we will_rely on will be those dealing with briefs for
'6.} 10 trial; Paragrapﬁs 20 and 2i. Costs will be taxed on the
11 basis of a trial, in other words, appropriately. I will
12 deal with the column and the amount later. With
13 - examinations under Ruie 256, Paragraph 12 would appear
14 apﬁropriate in that case and is to be applied in taxing
15  in this case.
16 Are there other provisions of the Schedule C
17 which anyone wishes to bring my attention to?
18 MR. COAD: My Lord, I think on behalf of these
Ca 19 respondents we would urge some provision in terms of
20 preparation. Rule item 15 -=- '
21 ~ THE COURT: 1 was just going to do that now,
22 item'15 is appiicable and will be utilized in the
23 taxation. :
24 The motions and applications provision is also
25 applicable to this extent: There would be preliminary
26 meetings and hearings in my office and that is appliéable.
27 And any adjournments that took place or applications of
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that nature. In other words, taxation,'if I can usé the
general terﬁinology, should follow as if it was taxation
following a trial rather than taxation for an.apﬁlication.
Taxationvis to be on the»basis of 4 times'quumn 5.

Now, having said:that I come to thé question
that has been put to me as to whether or not costs should
be payable fofthwith, or on the te;mination of this
matter. Again these are discretionary matters, and in my
judgment while I haye indiqated how the costs are to be
taxed, I am not'prepared‘to order that they be paid
forthwith at this time. They are costs in anyvevent;
taxable. For convenience or other sake they can be
taxable at any time, but I am not ordering they be
payable foréhwith. | |

I do so not arbitrarily or capriciously, but f
look at the overall effect of the action and the nature
of the action and the situation that if the applicants
are successful'ultimately in their trial, there would be
accountings to take place and whatnot. But I do add this

cavéat, and I think I have discretion -- if I haven't the

Court. of Appeal will tell me I haven't -- I am doing so

3

on the assumption that this matter will be proceeding
forthwith, apd I leave it open to the respondents if at
some period of time the matter is being unduly delayed in
their opinion, they are free to retufn and make a further
application whereby costs should be payable forthwith.

In other words, if nothing has happéned-in three years or
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1 - something of that natute, it just can't'sit.. 1 am simp1y
2 not prepared to order that costs be paid forthwith today
3 on the basis of the taxafion I have made.
4 MR. STAROSZIK: - In respect of the 6 days on the
) 5 preliminary points that respondents in effect brought a
6 subapplication that they weren't successful on, I'm
7 | wondering how fhat fits in. |
8 ~ THE COURT: L I Ehought about that, Mr.
. 9 Staioézik, because you are quite fight. I believe there
0 10 . is even -- let mé’put it this way, at the moment that is
11 the judgment in this action, and I am not sure Ehe
12 respondents aéree completely with my dispoSition on all
13 . -preliminary points. But the preliminary points, when I
14 - look on-balance,-they~weré designed to'attempt to shoften
15 the proceedings. It was argument made that was helpful
16 | to the Court ana shortened the 20 days we spent in the
17 ultimate application. And 1 find it hard to make a
18 distinguishmené between those preliminary points and the
(D 19 application itself. It all falls in and is melded into
20 the same basic application.
21 MR. S?AkOSZIK: Even though respondents were
22 . unsuccessful they will get the costs --
23 THE COURT: ’ Even though respondents did not
24 | 'suCCéed in ending the matter then, it was still argument
25 that was applicable'-— and I mulled that over long before
26 I came into this hearing. But on balance I find it
27  difficult to see how I can make the distinction. The‘
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1 bottom line is the respondents were successful, at least
2 at this point in time, in their defence of the
3 application for an injunction. This was all part and
4 parcel of that, and accordingly that is included in my
5 . - disposition of costs.
6 MR. STAROSZIKﬁ Fine; My Lord.
7. THE COURT:. : boes that leave anything?
8 . MR, IRVING? Just a direction in general, sir,
9 about experts' reports.
10 THE CdURT: ‘_ | Yes, there will be a direction
11 that all reasonable expért costs are payable and to be
;2 included ih the taxation, and again the right to counsel .
13 - to come back to me for further directions if there is a ‘
14 problem with respect to any individual matters. You will
15 be dealing with the taxing officer of course initially,
16 . but if there is a problem come back to me.
17 MR. IRVING: : Thank you, sir.
18 - THE COURT: Very well.
19 memmmemmeeee e e 2 e e
20 PROCEEDISJGS CONCLUDED
21 et e ————— e e — - Y S
22_ _ . :
23
24
25
26
27
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1 | Delivered drally at the Court House, Calgary, Alberta, on
2 the 6th of January, A.D. 1984.
3 .
4 Mr. O'Reilly, Esq.
. K. Staroszik, Esq.
5. For the Applicants
- ) 6 ) Ro A. COad, Esqo

For the Respondents

7 Dome Petroleum Limited,
Chieftan Development Co. Ltd.,
8 . Shell Canada Limited, Shell
. Canada Resources Limited,
9 Union 0il Company of Canada
o Limited, Numac 0il & Gas Ltd.,
ﬂ(ﬁ .10 Chevron Standard Limited,
: Amoco Canada Petroleum
11 - - Company Ltd.
12 ~ H. L.Irving, Esqg.
For Her Majesty the Queen
13
E , H.M. Kay, Esq. |
1 _ 14 For Norcen and PetroCanada
15 L. B. Bratland, RPR, CSR (A)
Official Court Reporter
l6
17 Computer-Aided Transéript
12 January, 1984
18
o o
(o 20
21
22 ' .\4..'. .
23
24
25
26
27
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IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY

BETWEENR:

CHIEF BERNARD OMINAYAK, BILLY JOE LABOUCAN,
LARRY OMINAYAK, EDWARD LABOUCAN and CHIEF
.-BERNARD OMINAYAK suing on behalf of and for

-the benefit of all the 150 members of the
Lubicon Lake Band and 100 other native mem-
bers of the Cree community of Little Buffalo
Lake and The Lubicon Lake Band, a body of
Indians recognized under the Indian Act, of
Little Buffalo Lake, Alberta.

Plaintiffs/
Applicants

-and-

NORCEN ENERGY RESOURCES LIMITED, DOME’
, . PETROLEUM LIMITED, CHIEFTAIN DEVELOPMENT CO. -
1 . LTD., SHELL CANADA LIMITED, SHELL CANADA
: RESOURCES LIMITED, UNION OIL COMPANY OF
- CANADA LIMITED, NUMAC OIL & GAS LTD.,
‘ PETRO-CANADA EXPLORATION INC., CHEVRON
’ STANDARD LIMITED, PETROFINA CANADA LIMITED,
AMOCO CANADA PETROLEUM COMPANY LTD. and HER
"MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF
ALBERTA

€ _ S o Defendants/
' : - Respondents

~ AFFIDAVIT $4 OF CHIEF BERNARD OMINAYAK

I, BERNARD OMINAYAK, Chief of the Lubicon Lake

Band, presently residing at Little Buffald Lake, Alberta,

. MAKE OATH AND SAY AS FOLLOWS:

1, - Based on my own observations, activities of

Respondent corporations, and in particular Petro-Canada,
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Exploration Inc., Union 0il Company of Canada Limited, Numac
0il & Gas Ltd. and Norcen Energy Resources Limited, in the
Reserve Area form a substahtial-part ofvthe total activities
(refered to herein as:works; operations and projects) of all
oil and gas companies in the said Reserve Area aﬁd a sub-.
stantial part of the.total development in the .said Reserve
Area over the past two yeérs, In pérticular I have seen the
follo&ing Respondent companies active in the following areas
bf the Reserve Area:

Union = priparily in the Slave field south of

' Lubicon Lake.

Norcen -~ primarily in the Evi and Golden fields
" .north of Lubicon Lake.

Petro-Canada primarily north of Lubicon Lake.

" Numac ' -~ primiarily north of Lubicon Lake and in
the Evi field.

Attached hereto marked Exhibit "A" is a map prepa:éd by
R Gordon Smart on which I have indicated the wells and dril-
ling sites of Respondéﬁts and the areas in which they have
been aptive‘since January 1, 1980. |

v - -
.

2. The activities of Respondent corporations includ-

‘

ing the cutting of seismic lines, the building of roads and

the drilling and extraction of oil and gas have severely de-
pletea the wildlife on those parts of the Reserve Area where

said Respondent corporations have carried out said activi-
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ties as well as throughout the entire Reserve Area. and have

made it very difficult to bunt, trap and fish for subsis-

“tenceé in such areas, as well as throughout the said entire

Reserve Area, because many of the animals which we hunted
there in previous years have been scared away by such acti-

vities.

3. The Reserve Area is a very good hunting area and a

good trapping area ﬁpr.the members of the Lubicon Lake Band

‘and the Cree Community of Little Buffalo Lake. Prior to the

‘activities of Respondent corporations in the Reserve Area

over the last two years, moose were guite plentiful in the
Reserve Area especially around Lubicon Lake and Little
Buffalo Lake, and the trapping areas in the Reserve Area
were productive in terms of the number of fur bearing ani-

mals which‘lived there.

4. However, due to the activities of each of the
Respondent corporaﬁions over the past two years, there are

very few animals left in the areas where Respondent corpora-

- tionsfhave and are carrying on their activities and this has

severely diminished the number of animals caught or harvest-
ed in those areas and throughout the entire Reserve Area by

members of the Lubicon Lake Band and the Cree Community of

Little BuffalovLake.
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5. Thg activities of each of the Respondent corpbra-
tions in the Reserve Area ‘over the past two years, even
without the activities of other oil and gas ‘cofpofations,'.
working in ﬁhe'ReserVe Area have reduced-the'numbe: of ani-
mals available to be caught in the entire Reserve Area to a

critical level.

6. ' I believe that if is a virtual certainty, based on
the Affidavits aﬁd Exhibits filed in these.proceedings, in-
cluding the Exhibits mentioned in paragraph 15 of my Affida-
vit #3 and based on my own experience and obsefvations,as
well, that Respondent corporations will be inc;easing their
activities in the Reserve Area in the coming months. - In
_fact such increased activities have already begun .ih tﬁe
last two months. The activities of Respondent 0il corpora-
tions will 5e~very substantially increased beginning later
 this month,pﬁd continuing through the winter months of 1982-

1983,

7. B In the Reserve Area this winter, there will very
likelf'be hundreds of workers, hundreds of thousands of tons

~of eduipment and supplies brought in, several -hundred miles

of seismié lines cut and constant activity and passage of
workers and vehicles, all of which will be due to the acti-
Qities of Respondenﬁ corporations. Such intrusions and
‘activities wili'negatively and severely affect the animal

population in the Reserve Area.
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B. | I am convinced, based on my past éxperience and
personal observations, and on the Affidavits and Exhibits'
filed in these proceedings, that the combined effect of the
activities of each of the Respondent corborations in the
Reserve Area which ﬁéve taken place to date togeﬁher with

their planned activities in the coming months will so de-

plete  the wildlife in the Reserve Area that it will be im=-"

possible for the members of the Lubicon Lake Band and the
Cree Community of Little Buffalo Lake and particularly the

trappers trapping in the trapping areas in the Reserve Area

" to obtain a 1livelihood and subsistence from hunting and

trapping in the Reserve Area if the said activities of

Respondent corporations are not immediately stopped.

9. "I am also convinced that if such activities of
Respondent corporations working in the Reserve Area are im-
mediafely stqppea, it will be possible for the members of
the Lubicon Lake Band aﬁd the Cree Cémmunity of Little
Buffalo Lake to continue to earn their livelihoods and sub-
sistence from hunting and trapﬁing in the Reserve Area
becauséta sufficient numbervof thé animals which have left
the Reserve Area would return to the Reserve Area if the

area were left undisturbed.

‘

10. It is especially essential that no activities of

any Respondénts take place in the coming months in the im-

mediate areas in and around and between Little Buffalo Lake
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and Lubicon Lake and particularly in the approximately 25
square miles of land selected, set aside and established as
‘an Indién‘Reserve for thé Lubicon Lake Band on the western
shore of Lubicon Lake, described in paragréph 23 of my Affi-
davit #3 and in the present proﬁeedings, for othefwise our
use of this very important area will be severely jeopardized
'and‘such area may in fact becoﬁe unavailable to us to use as

an Indian Reserve.

11, ' Because of the intensive use of the ReserveAAtea»

for hunting by virtuallyi all members of the Lubicon Lake

Band and of the Cree Community of Little Buffalo Lake, in-

cluding the women and the children, the accessability of

this area to such members, as well as the importanﬁe of the

Reserve Area as a prime hunting, fighing and trapping area
_of'Applicanfs, the present hunting, fishing énd trapping of
Applicants will bé so negatively affected if activities of

o ' Respondents are not stopped that our entire way of life will

be jeopardized as well as our society and culture. Further-
more if our hunting, fishing and trapping are also not pro-
tected from iﬁterference in the entire Hunting/Trapping

Territory, our way of life and our society will not survive.

12. - In the Hunting/Trapping Territory I have observed !
activities of each of Respondent corpbrations over the last
two years including the operation of an in situ plant west

of Cadotte Lake by Shell Canada Resources Limited and Amoco
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Canada Petroleum Company Limited. I am convinced that
Respondent corporations will increase their activities in

the remainder of the Hunting/Trapping Territory (ie. exclu-

Document disclosed under the Access to Information Act
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sive of the Reserve Area) in the coming months. In - fact

such an increase in activities has already begun iﬁ the last.

two months. In particular, since September 22, 1982 I have
" poticed such increase in activity in the area immediately

'north,of the Reserve Area above the Evi and Golden fields.

13. The activities of each of Respondent corporations

"including the cutting of seismic lines, the building of

roads, the drilling and extraction of oil and gas, the acti~

vities of hundreds of workers and their constant use of var-

jous areas have already negatively affected and depleted the

wildlife in the,remainder of the Hunting/Trépping TerritOry
where such Respondent corporations have carried on such ac-
tivities. The planned increase by such Respondent cqrpor;
ations of said activities in the remainder of the Hunting/
Trapping Territory will jeopardize the subsistance hunting

and trapping of the members of the Lubicon Lake Band and of

the Cree Community of Little Buffalo Lake in the remainder

of the Hunting/Trapping'Territory. Wheh combined with the
various substantiallactivities of Respondent corporations in
the Reserve Area it will be impossible for Applicants to
continue to obtain their 1livelihood and subsistence from
hunting, fishing and trappihg unless.measures are taken to

protect the wildlife and resources in those areas and to
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insure that Applicants continue to have access to the ani-
mals throughout the Hunting/Trapping Territory and that
their hunting, trappingAand fishing therein {in not inter-

fered with.'

14; The said activities of Respondént corporations in
'.tﬁe remainder of the Hunting/Trapping Territory and the
planned activities by them in such territory form a substan-
'(5' tial paft of'the.total activities (including works, opera- -

tions and projects) of all oil and gas companies in the re- .

- mainder of the Hunting/Trapping Territory and a substantial
part of the total development in the remainder of the Hunt-
ing/Trapping Territory over the past two years and of the

" total planned development in the remainder of the Hunting/

Trapping Territofy.

i5. o I-ha§e also observed tha£ a burial site at Fish
() Lake,.whefe an ancestor éf members of the Lubicon Lake Band
and the Cree Community .of Little Buffalo Lake was buried,
(which burial site is.shown on Exhibit "C" to the Affidavit
of Edwafd Laboucan filed.herein), has been bulldozed and in-

terfered with within the last two years.

16. | In February of 1982 I experienced damage'to my
trapline which I wverily believe was a result of the
activities of Respondents. My snares were destroyed and a

Lynx was stolen. 1In addition, I bhave been informed by the
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following Applicants that they too in. 1982; experienced
damage to their trapping éreas énd the animals therein as
well as to their traps and equipment and we all verily be-
‘lieve that such damages were caused by the Respondent

corporations:

George Seeseegquon
Joe T. Laboucan
Arthur Laboucan
‘Mike Laboucan
. . _ - Edward Laboucan
Na ' _ .© . John Felix Laboucan

o ' Dan Calahasen

Joe A. Laboucan

D R T T R R T T

I have been advised by George Seéseequon that sometime dur-
ing the week of November 15, 1982 severai of his traps in
trapping area #1336 were buried bf a bulldozer. 1In addition
I am advised by the above Applicants that the hunting and
trapping in the Reserve Area and Hunting/Trapping Territory
has been further damaged and detrementally effected since
September 22, 1982 by Respondents. Furthermore, since
C>  September 22, 1982 wildlife officers of Respondent Her
Majesty the Queen in Right of Alberta havé been harassing
members of our Band and members of the Cree Community of
‘Little Buffalo Lake and havé purported to také away two of

our registered traplines.

17. : The damages and effects described in this my

Affidavit #4 and in mj-Affidavit #3 are so extensive and
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overwhelming ﬁhat'I and other Applicants will not be able to
continue -our wayv of life and subsistance if the said
activities of Respondent“corporations are not halted. These
damages and effects cannot be valued in terms of honey for
'us and no amount of money will compensate us for them. Aﬁe'
.belleve we are threatened with extinction as a people and as
. a society if such activitiesAare not stopped. The oil and
‘the gas in the said areés will ﬁdt disappear even if they
are not extracted ‘right away, but the animals have been
disappearing becaﬁse of these activities of Respondents and
'will continue to be reduced until soon there will no longer

be enough animals for us to hunt or trap for subsistence.

'18; . Attachéd hereto, marked Exhibit "B" is a true copy
of an extract of the Annual-corporate report of ‘Union 0il
~for 1981 showing their intention to pursue oil and gas acti=-
‘vities in the said Hunting/Trapping Territory and Reserve

Area;

.

19. Attached hereto, marked Exhibits "C", "D" and "E"
respectlvely are true copies of letters dated August 11, and
August 16, 1982 from our solicitors to' the solicitors for

Respondents regquesting certain information respecting the

activities 6f Respondents in the Hunting/Trapping Tertitory'
and the Reserve Area. I am édvised by my solicitors and I
‘do verily believe that no information has been provided to

them in reply to these requests.
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20. If Respondents are stopped,'only money will be an
issue for thém.. Although our Band has no money at present
and we are very poor we will provide an undertaking to the

Court for damages if so required by this Honourable Court.

21. | I.m.ake. this my Affidavit #4 in support of an
application for an injunction. I have personal knowldge of
the matters herein deposéd to except where otherwise stated
to be based uppn'information and belief and whereso stated I

verily believe same to be true. -

SWORN BEFORE me at the City
of Calgary, in the Province
of Alberta, this -‘' day of
November' A. D. 1982. } . :

. 2 ..o’ e N
T e e

CHIEF BERNARD OMINAYAK

e <.

’ ./7 ,
.'I'J(:'- S I’ h) '..'/~ -~

A Commissioner for Oaths in
and for the Province of Alberta.

) .
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BETWEEN:

Al

' Calgary,

FOLLOWS :

1.

, v : Append Ix No,
IN THE COURT OF QUEEN'S RENCH OF ALBERYA
JUDICIAL DISTRICT OF CALGARY

N

CHIEF BERNARD OMINAYAK, BILLY JOE LABOUCAN,
LARRY OMINAYAK, EDWARD LABOUCAN and CHIEF
BERNARD OMINAYAK suing on behalf of and for

" the benefit of all the 150 members of the:

‘Lubicon Lake Band and 100 other native mem-
bers of the Cree community of Little Buffalo
Lake and The Lubicon Lake Band, a body of
Indians recognized under the Indian Act, of
Little Buffalo Lake, Alberta :

- ' Plaintiffs/
s : . Applicants

-and-

NORCEN ENERGY RESOURCES LIMITED, DOME
PETROLEUM LIMITED, CHIEFTAIN DEVELOPMENT CO.
LTD., SHELL CANADA LIMITED, SHELL CANADA
RESOURCES LIMITED, UNION OIL COMPANY OF
CANADA LIMITED, NUMAC OIL & GAS LTD.,
PETRO-CANADA EXPLORATION INC., CHEVRON
STANDARD LIMITED, PETROFINA CANADA LIMITED,
AMOCO CANADA PETROLEUM COMPANY LTD. and HER
MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF
ALBERTA , . -

Defendants/
Respondents

" AFFIDAVIT OF JOAN RYAN

1, JOAN RYAN, Anthropologist "of the City of

o

in the Province of Alberta, MAKE OATH AND SAY AS

. : - .

I have been requested by the Plaintiffs to give my

'opinion in regard to the culture, society and way of life of
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land-based Indian groups'and economies, and the effects of
resource development on these. |

2. o I héve»made particular studies of bhunting and
_trapping societies and the effect of development on these
societies and the way of life of these societies. It is nu;
opinion th;t thé#e are general principles involved in such
questiéns whichi are ap;iicable to development as it may
‘éffeqt thé. Lubicon Lake Band.Aand thé Cree Community of
Little Buffalo.?éké;"This is especially so in regard to the

predictable patterns of social, cultural and economic

change.

3. . My profeséional gualifications include the

following:

a) B.A. -~ Psychology, Carleton University, 1952.

b) M.Ed. - Psychology, University of Alaska, 1957.

‘e¢) Ph.D. .- Anthropology, University of British
., Columbia, 1973. ‘

4, ~ In addition to my academic gualifications I have

_the following related experience:

a) 1957—1958.‘; .bommunity Development Teacher - Lac la:;?f_

| Martre,.NWf; Auring.which.time, with my par;icipation,jj .
the community wiﬁh which I was involved built log
_(”-. ﬁouses to replace tengs. i'started the health program
and established the elementary school and the adult ba-

sic Engiish program. As the only non-native, I learnedo00116
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.

N
.

the Dogrib language, lived in a log cabin, fished and
hunted for food, travelled by canoe and dogteam to

Yellowknife for supplies and participated in the way of

life of the Community.

Fk

b) _1958-1959 - Community Development Teacher - George”

‘River, Ungava Bay. During this time, I stértedvthe

e s e

3

basic En§li$h prog;ém, helped set up the Arctic Char
fiéh‘C6oper$tiye, Stqrted_the health program and tra-
velled to fishiﬁg and hunting camps. I lived in a tent
and hunted aﬁd fished for food. I also learned the

Inuktitut ianguage. :

‘c). 1960-1962 -~ Researcher on native edﬁcation throughout
Alaska and Teacher-at-Large in the Canadian Central
Arctic: I explained and established training programs,
and set up sgasonal camp schools in the Dene and inuit}

~ areas. L .

d) 1964-1966 - Senior Research Assistant and Co-editor of

tﬁe Hawthorn national stfdy on economic, political and
E | - educational Status 'of-;Indians..“ This study wa§
E | requested By Federal Order-in-Council. I travelled to
57. reserves across Canada for the purposes of this
study and reviewed extensive documentation on Indians
| ihroughout Canada. I also conducted many interviews

with Indian elders and band councils throughout Canada
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for this study.

e) 1968-1970 - I worked with the Squamish tribe in British
Columbia on health care services and education,servicgs‘

and for upgrading of urban reserve programs.

£) From 1974 to date - I have worked part-time with the

‘Stoney tribe (3 bands) at Morley, Alberta on cultural

education programs, and on health services. I most

recehtly completed' a -study ‘of the impact of alcohol .

abuse on these Stoney communities.

q) ..1974—1976 -~ I worked with several Alberta Indian groups
on social welfare and health services with special
attention to research on Constitutional and Treaty

rights.

h) I am currently Head and Professor of the Department of R
Anthropology of the ‘University of Calgary, Alberta,

where I.have £éught since 1968.

y -
D

) : . ' e

S. - BAs Qell, I have published two books and 16
articles on contemporary Indian issues in Canada, presented -
26 papers at national and international meetings on Indians,
“chaired 9 symposia on native issues, and consulted with
seven . indian groups oh various issues. I was one of 3

anthropologists invited to the IICC (International 1Inuit

- 000118
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Circumpolar Conference) .in Nuuk, Greenland as a resource
person in the Cultural Heritage workshops, and was the only
Canadian anthropologist invited to sit on the U.S. National
"Acédemy qf Science Committee fdr'developing reséaréh direc—~

tions and policies for the 1980's for circumpolar regions.

F | I have studied considerable literature on the
Creeéxof Alberta. I am';isa'aware of the affidavits filea
" in suppért of the proceeding§ herein. I qm(éf the opihioh
that the.traditﬁonallway of life of the Crees of the Lubicon
Lake Band and thé Cree Community of Little Buffalo Lake

(whom I refer to herein as the Crees of Lubicon Lake) hés

been.and i{s a viable way of life economically, politically

and socially, that this way of life bhas bgen' and js a
satisfactor&t and -fulfilling '\f:ay of life to them. and that
they have continued to maintain and currently ﬁave an inde-
pendént,'satisfactoyy, viable and traditional way of life as
hunters and tréppé;s, |

7. - 'Mofeover, the Crees of Lubicon Lake perceive their

" lifestyle to be viable and healthy and to be one they wish

to continue. They perceive themselves now on the brink of

changes which are threatening the continuation of their
lifestyle, society and culture. Based on my Xnowledge of
similar situations in the North West Territories and else-.
( ' ' where, I conéider ghat the chénges that they are_experién-

cing and proposed increased development activities for the

- 000119
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immediate future will have the effect of irreversibly.A
damaging the local economy, the local political structure
and local rituel and social structures. In other wOrds.'
their'_way of life will be substantially and inalterably

8. . Where ﬁative communities in Canada (and elsewhere
thioughout.the wofld) hgée been subject te deﬁelopment for
‘(\ | industry, oil,vurbanization, or similar purposes, this‘con-
sistently brings as a censequeﬁce a hajor reduction of the
land base and severe restrietion of local economies based on
the land. ‘The situation that the Lubicon Lake Crees face
;jf“iv ‘ Qith developmen£ is not unique and the pattern of change and
tbe resultlng erosion of local economies (and therefore
total lifestyles) is predlctable. For example, in the
Lubicon Lake.‘”Reserve Area" and traditional hunting and
'trappiné territory, gradual changes have resulted in the
,5 past 20 years from the 511 and gas activity, agricultural

settlement and the bulldlng of roads. This has reduced the

game available for the Cree hunters. In the pasé two years,

' the acceleratlon of development has 1led to a notable decllne'ie

in the harvest of fur-bearing an1mals and big game.

B
[

9. . Based on similar experiences of other'native'com-
.munities, there is no doubt that the Crees of Lubicon Lake
) ' are on the brink of major economic and social change which

would totally disrupt their lifestyle, society and culture.
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ld. Where deveiopmentvhas disrupted native lifestyles
in other'areas of Canéda, such development has encroached,
upoh ihe'p@pple'g.relatibnship with the land in terms of
spirituality and their perceived responsibility for steward-
ship. Stewardshib is the responsibility to leave:the land
and the environﬁentvin a better and more productive state,
‘éllowihé for an equal, if not better, quality of 1ife for
5futurergenerations., Alﬁsgﬁ inevitably, in thése situations-
nelther the rellglous system nor that stewardship of the
" land can be malntalned in the face of substant1a1 oil and
gas development in an area used by native hunters and trap-

pers.

i . o 11. Theré comes a .point in all native hunting énd
trapping societies when it becdmeé'impr;ctical, economically
and physically, to travel long distances to hunt and trap.
It is alSo.not feaéiblé to transport meat long distances

’(3 back'to the;comﬁgnity.<‘This is‘compounded,by such things as

. extra gas transporEation expenses and/or the need to
transéort food for horses and dogs. As well, if thgvland
base beéomes SO rest:icted tbgt.trappers cannot move out Qf‘.
the settiements to 'ﬁintef céﬁés/cabins,“ then trapping on

“distant trapllnes becomes 1mpract1ca1 because anlmals cannot .

be collected regularly and are damaged or eaten by other

animals, stolen by non-native casual trappers or otherwise

deéleted.
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12. ' In.host land based eéonomic systems, and where the 
restrlctlon of that base results in the Shlft from the land
to the settlement all year round, there are usually hou51ng
problems, an increase in discase due to inadequate water
supplies and lack of sanitation, and an increase in infant.
mortalityb and '-disease rates brought about by such
conditions.
)
O i i P . In situations where the land based economy is con-

strained, the resulting effects on native societies are:

RDEN

a) a decrease in the quality of diet, eg. high pro-
tein fresh meat is replaced with store bought
carbohydrates; ' . :

b} -én’increase in the need for welfare paymentsﬁ

c) a decrease in productive activities;, and increase
in boredom, social pathology, petty crime and al-
cohol abuse; ' '

a) a breakdown in traditional systems of socializa-
tion, respect, political and kin alignments with

: the resulting changes in political, social and
‘C% personal relationships; '

e) in turn, the total lifestyle of the community dls—
' 1ntegrates or is altered 1rrever51bly.

14, ~ In my opinion, the situation of the Crees of
Lubicon Lake, a land-based society, is similar to that of

other land-based societies in Canada and the experience of

other native land-based societies confronted with develop-

| ment is appiicable to them.
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15. It is my opinion that with the intensive oil and
gas exploration, drilling and development in the Hunting/

Trapping Territory of the Crees of Lubicon Lake, the socio-

‘economic changes I have described above in paragraphs 10 to

14 are predictable in respect to the Crees of Lubicon Lake

. and will'almost surely happen to them. Therevwill surely

also be a further loss of 1ncome due to a decrease of hunt-

] . -

ing and trapplng act1v1t1es and a loss of real food sources
due to the decrease in moose habitat and moose populat1ons
and other fur-oearlng .animals and due to the decrease of

trapping areas of the Crees of Lubicon Lake.__

16, " " Cumulative persistent change which accelerates

does not allow for community adaptation because of the dif-

. ficulty of sustaining the effort required to offset such im-

pacts. In this particuler case, it is my opinion the Crees
of Lubicon Lake have had no opportunity to adapt their life-
styles or ihfraetructures or to build up alternate resources
to offeet the ﬂegetive effects of current and impendiﬁg‘game
depletion, and the pressure on and the restrictions of their

y -

land bese. At the same fime,’fhe'population of the Crees of

Lubicon Lake is increasing and there is a need for an even

larger land base, not a smaller land base.  With the
increase of development activities and especially those of
the o0il companies in their Reserve Area and Hunting/Trapping

Territory, the Crees of Lubicon Lake will be subjected to
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major and probably very advérse social, economic and politi-

cal changes.

17. invqoméarable cases involving land-based native
g o societies, cash compensation for loss of lifestyle has sel-
dom if ever, been satisfactory in the sense that money does
.not allow for an equivalent quality of life nor can money

compensate for loss of kinship reciprocities, community.

shariﬁg,'religion and spirituality, values and socialization

TR

_(j 'systems ‘and the other aspects of the particular way of life. .

18. In such comparable situations there has been a
disintegration of at least two generatibns'of people due to
the inability of the impacted communities to build up new
infrastructhres, lifestyles and to_upgrade community housing
and servicés and to train for employment. This could be at
least pértiaily prevented still if the land base and animal

populations,.andhphérefore the economic base of the Crees of

Lubicon Lake were protécted.

- 19. : However, in my opinion, if there are no such pro-
. . . z., .

put.into effect immediately, then the Crees

‘tective measures
‘of Lubicon Lake as a community and society will be over the

brink and the harm done will be irreversible and irrepard'

14
f ol
Y
»
B
;

able. I am not aware of any recorded instance in Canada,

nor in any other part of the world, where there has been
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f ~ cumulative change which has accelerated “and overtaken a
small-scale land-based society such as that of the Crees of

Lubicon Lake in which the society has survived.

20. In land-based societies,‘the level 6f formal cdu-
cétioh is generally comparatively low and thcrchre; pcople
are underskilled and generally unemployable at any level in
the wage economy, except fof éésual labour and menial jobs.
This is particularly tfue'fof the older andvmidd]e genera-
tions. The time required to tréin'upcoming gencrations usu-
» f at lcast one.

" ally results in the economic unproductivity o

or two generations before structures are put in place to

make training and ‘cducation adequate and relevant to the

opportunities for the employment available.

21. In the cases of the Crees of Lubicon Lake, it is
my opinion that  those persons over 50 years of age are
totally unehpioyable other than in traditional' pursuits,
- that those between 30 and 50 years of age are virtually

unemployable and that for those between 20 and 30 years of

age, some are eMployabie. Theré has been little cmployment

f Lubicon

(:.'
foed
%
=y

in oil and gas development related jobs for Crees o

Lake over the past 10 years. In any cvent, it takes many

years to develop a work force in such situations cven in the
unlikely event that. a significant number of the Crees of

Lubicon Lake desired such employment.
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22, ~ In many situations similar to those of the Crees
of Lubicon Lake, there are also other losses which occur if
the huﬁting;tfishing and'trapping is seriously -affected by
development. For example, the loss of game causes a major
redpctiqn iﬁ fhe pfoteiﬁ content of diet. Even if store-
bodght food_is substituted, the tendency of groups shifting‘
.from subsistence diets to store-bought diets is.to purchase
quantities of poor grad;-fqod, high in carbohydrates. As
well, the loss of foods from‘géthering activities (such as
berries and local roots and plants) results in a net loss of
vitamins and. miﬁe;alg; These dietary changes offset the

‘general heaithhof people in the toﬁmunity. The addition of

sugar, pop, alcohol, gnd'carbohydrates, not usually found in
hunting and trapping cabins increases the incidence of
diseases, such as caries, juvenile diabetes.‘ cirrohsis,

obesity and other related conditions.

23. - _ Another change often seen in communities vhere
fam111es né longer regularly use trapping areas is a re-=
striction in rec1proc1ty of relatlonshlps, such as the abil-
ity to» share w1th kin, and to care for the elderly and the

very young. This is in no small measure because of the re—

duction in quantlty of food source and lack of purchasable

income.llﬂoose can support a small community; alternatively,
the incoﬁe available is not likely adequate to buy suffi-
- cient beef to feed the same number of people.  The shift,‘

then from a land-based economy to a cash-based economy
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creates a mejor change in the structure of social relation-
ships. This in turn often leads to different social struc-

tures and changeé'the'very essence of the society itself.

“Experience in'maﬁy'ether countries has shown that attempts

to restore balance to political and social relationships,

and to compensate for major economic changes in small-scale

societies have never been successful. The 1evell1ng-off

process, as adjustments are made over time and several gen—

erations, never returns to the same original point of quali—.

ty. In my opinion, the Crees of Lubicon Lake will face the

same problems if their dependance on the land is compromised

by encroaching oil and gas development..

24. | Changes in economic structures lead inevitably to

similar and irreversible changes in political structures as

well. With the shift in the economic base and the elimina-
tion of many kin exchanges, the structure of the community

shifts from.one besed on traditional authority and respect,a

closed system of social sanctions, and government by concen-

sus, to a variety of political structures which serve the

community in 1ts outside relat1ons adequately eventually but

“

which involves the loss of other values. For example, the i

process of de0151on-mak1ng in small-scale societies is

generally by ‘concensus in which. the elders play a very .

51gn1f1cant»part, even when the chiefs are young.
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However, wheh the small-scale society is infringed upon by
the 1arger society and where decisions have to be made hore
quickly and on the basis of majorify vote, where the outside
must. be dealt witﬂ'by one or two representatives and in the
non-native language, there is usualiy a drastic aiteration

in the nature of political ' process, leadership ‘and

alignments. Such changes - alter the basic fabric ana_

functioning of the sociéi&'in-question.

25. Development brihgs roads, increased traffic and

construction workers resulting in harmful effects, such as

alcohol and drug abuse, prostitution, venereal disease,

unwanted  pregnancies and temporary and disruptive

relationships between non-native men and native women with
negative conseguences on their children. This often leads

to abandonﬁent of the community and to living on welfare in

cities. This tears apart the unity of the families and of

 Document disclosed under the Access to Information Act
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the communities - and severely - weakens their heritage and

| self-identity.

26. o Development in a formerly relatively closed area.?

also brings other predictable results: Indian men

dispossessed of their roles as p:OQiders. heads of families ’

and heads of political units, tend to lose their own
self-respect and sense of worth and often turn to liquor
with very negative effects on them and their families.

Young'native people who perceive no furture for themselves

also often turn to alcohol abuse.

.
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27. At the moment, it is my opinion that the Crees of
Lubicon Lake constitute a bounded community with its own in-
stitutions which are working well in the present environmen-

tal and social context. Religion is a critically binding

“force in the .cbﬁmunity which enhances the relationships

between political, social -and economic activities. Any
shift in their infrastructure will adversely affect the
community 'and the consequen&és are predictable and will

likely follow the.ggneral patterns described above.

28, " It is my opinion that the community of the Crees

of Lubicon Lake, like other small and homogenous communities

~with a fixed land base, can survive as a distinct group if

given proper protection. Elsewhere in Alberta and Canada,

“development has had a very substantial negative impact on

native communities and irreversibly disrupted their way of

life.

29. _ ' There is a very great risk that if development ac-.

tivity, . particularly oil ana'gas exploration, dfiliing and

development, increases in the Reserve Area and in the tradi-

tional Bunting/Trapping Territory of the Crees of Lubicon

- Lake, the result of the continuation of such activities will

be the destruction of the society, culture, traditions and

way of life of the Crees of Lubicon Lake and the destruction

of their economic base.
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If such_development activity increaées in those areas in the
very near future, it is predlctable that their society,
‘ culture, tradltxons and way of life will be 1rreparably and
1rretr1evably destroyed. 1In such ‘case, no amount of money

_dan.restore'the quality of life of the Crees of Lubicon Lake:

or reverse the resulting negative impacts of such
1 - ' development activity. The pattern and results of many other

2 essentially similar fsitﬁétions will be repeated with the

already famiiiaf' negative consequences upon the valuable:
Aéociety,,culture. traditional practices and way of 1life of

the Crees of Lubicon Lake.

.30. L . IA make this my Affidavit in -support of an’ _.
application for anﬂinjunction, I have pérsonal_knowledge of }
the matters herein déposed to except where otherwise stated ‘

~ to be based ﬁpon information and belief and whereso stated 1

verily believe same to be true.

SWORN BEFORE me at the City ) ' ’
of Calgary, in the Province ) 3 : :
of Alberta, thisz3™day of ) 3 y
November, A.D. 1982. ) . g R o
. ‘ . ., . ) < .-X.,{-...'.‘. § W7 ,.‘- : L o
Fossy (iostre’ ) TOOAN RYAN

A Commisdioner for Oaths in
and for the Prov1nce of Alberta

| S . | ooo1so‘
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re Nn. 820103713 A.D. 1982
. ' IN THE
i COURT OF QUEEN'S BENCH OF ALBERTA
" ' JUDICIAL DISTRICT OF CALGARY (
BETWEEN:

CHIEF BERNARD OMINAYAK, BILLY JOE
LABOUCAN, LARRY OMINAYAK, EDWARD
OMINAYAK and CHIEF BERNARD
OMINAYAK suing on behalf of and
for the benefit of all the 150
members of the Lubicon Lake Band
and 100 other native members of
the Cree community of Little
o Buffalo Lake and The Lubicon Lake
. Band a body of Indians recognized
: " - under the Indian Act, of Little
* Buffalo Lake, Alberta

»63' ' ‘ S o oo : ' Plaintiffs

-and—

NORCEN ENERGY RESOURCES LIMITED,
DOME PETROLEUM LIMITED, CHIEFTAIN
‘DEVELOPMENT CO. CANADA LIMITED,
SHELL CANADA LIMITED, SHELL CANADA
RESOURCES  LIMITED, UNION OILCT
COMPANY OF CANADA LIMITED, NUMAC
OIL & GAS LTD., PETRO-CANADA
EXPLORATION INC., CHEVRON STANDARD
LIMITED, PETROFINA CANADA LIMITED,
" AMOCO CANADA PETROLEUM COMPANY
LTD. and HER MAJESTY THE QUEEN IN
RIGHT OF THE PROVINCE OF ALBERTA

Defendants -

r-ﬂFFIDAVLI_OE_JQAN RYAN
Gikdy L5 072 gommy

. kg

WILSON, STAROSZIK & DANIELS
Barristers & Solicitors
200, 1414 - 8 St. S.w.
i . Calgary, Alberta S
. : - T2R 1B8 - C
File No: 82-033 KES .
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DISIR IMD JLO | [ub/ﬂm 47/(, &tw

'REF OURTEL 5443 23AUG | | -
~=-EUMAN RIGETS CTTEF:0PTICNAL PROTOCOL:COMYINICATION NUMBER

' DOCUMENTATICN ON THIS NEW CAS¥ RECD EY CTTEE.

ﬂ;’(;LTA)wAs TnANSMITTID TC EUMAN RIGETS CENTER ON 4FFE,BY INNATL
'>1NDIAN TREATY COUNCIL.
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RECEIVEDY S RECQU
. GENERAL COUMIH
AVOCAT GENERAL -

RESTR IeTED
o NV 23 1980

FM GENEV YTGR7540 22NCV84 B (7 A
' : MAN RIGHTS LAW SECTION
TO IXTOTT IMU - = ' }wé%WSDELAPRFNNF

T REF | DATE

INFO PCOOTT/GRAVELLY

-

“§ FILE

167/1984(LUEICON IAKE BAND); R19/78(IENNY ' CDP) _
WE ARE SFNDING BY CIASSIFIID BEAG SECRETARIAT NOTE G/SO 215/51 CANA

.5(38) ALONG WITH RIQUIST FROM HRC THAT ABOVE COMPLAINT PX SENT TC
'-STATE PAPTY FCR COMMENTS ON ADMISSIRILITY,AS WFLL AS VOIUVINOUq

2.C“MMUNICATION OF CE IIF BEPNAED CMINAYAK AND LUBICON LAXE BANT

3 CC?“PI,PINANT ARGUES TBAT GOVT CF CDA HAS QUOTE VICLATED BANDS .
'.',A:RIGHTS T0 D"TFPP‘INF ITS POLITICAL STATUS, PUVSUI I'l'S ECONGMIC, SOCI.AT |
A'\D CULTUHAI L‘EVFIOPMINT DISPOSE OF ITS NATURAL WEA*TH AND RESOURCES,
'AND FUNDAPENTALLT ITS RIGHT 'IO THE PEYSICAL MFANS FOR SUBSISTAI\'CE
_AND THE EXFRCISE OF SELF DETFEMINATION UNQUOTE.IT IS ALLEGI‘D THAT

CDA VIOLATED ART 1 PAHAS 1 T0O & OF ICCPR.
4 RIPLY REQUESTED BY 21JANES. } _
5. CTTIE DID NOT/NOT HAVE TIME TO LEAL WITH 1ET RECD RBY DE\INV/PA‘PSW

L2
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VPAGE O YTGR7540 RESTR o
RFQUESTING THAT CASE . 519/78'DENNY VS CDA)BE RFOPINID IN LAST FF¥

MINUTES OF IAQT SESSION DEVOTED TO COMMUNICATIONS CTTIE DEICIDE¥D T0

SFEK ‘TATV PAFTYS VIEWS ON REQUEST BY COMPLAINANT THPT CASE SHOULD
RX REOPINID WI SHOULD R¥CEIVE NOTE TO THAT EFFECT FPOV SECEETAEIAT
 IN NEXT FEN DAYS ANP WIIL SEND BY FAX.IT APPEARS TO US THAT THIS IS

UNPFECEDENTID(POINT CONFIRMED BY SECHFTAPIAT/NOLLEF)AND QUFSTIONABLF
PRCCIDUPF QUESTION AS TC WBETHFF CASE DIALT WITH BY CTTEE AT A

:PHEVICUS SFSSION SECUID BRE REOPENED EY IT PUZZIEL MEMEEKRS OF CTTTFE
 (THIS ADPEARED CIEARLY IN TISCUSSIONS WE BAD IN CORRIDCR WITH CTTEFE

._ NEMIERS; INSTEAD OP DEALING AT THIS PAST SESSICN \ITB MATTFE ¥7ICH

'COUID CRE!TI PRECEDEKT CTTEE EAS TECIDED 10 PASS THE RUCY TO STATF
| PA”TY YOU WILL PRESUM;BLY WANT T0 CONSIDEP WHFTHER IT IS IN CDAS

o INTEFEST TO GIVE AN OPINION ON THIS MATTER CF PROCEDUFE.

. CCC/198 2216032 Y:GR7540
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IN THE COURT OF QUEEN'S BENCH OF ALBERTA

JUDICLAL DISTRICT OF CALGARY

' BETWEEN:
CHIEF BERNARD OMINAYAK, chief of the
Lubicon Lake Band, of Little Buffalo
Lake, Alberta
-and-
BILLY JOE LABOUCAN, band councillor of
the Lubicon Lake Band, of Little Buffalo
» Lake, Alberta
3 - =and~ .
" LARRY OMINAYAK, band councillor of the
Lubicon Lake Band, of Little Buffalo
Lake, Alberta o
 —and- ’
EDWARD LABOUCAN, trapper, -of thtle
Buffalo Lake, Alberta
- SUING PERSONALLY
—~and-
CHIEF BERNARD OMINAYAK, suing on behalf
~ of and for the benefit of all the 150 mem-=
- bers of the Lublcon Lake Band and 100 other
: native members “of the Cree community of
. Little Buffalo Lake
‘-and- _
THE LUBICON LAKE BAND, a body of Indians
recognized under the Indian Act, of Little
Buffalo Lake, Alberta
PLAINTIFFS
AND: . ’

NORCEN ENERGY RESOURCES LIMITED, a corpora=-
tion duly incorporated, having its head .
: office in Toronto and an office and place ‘
of business at Norcen Tower, 715 - 5th AVenue
'~6 W., Calgary, Alberta

eeo/ 2
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—and?

DOME PETROLBUM LIMITED, a corporation duly
incorporated having its head office at:
333 - 7th Avenue S.W., Calgary, Alberta

. —and~

CHIEFTAN DEVELOPMENT CO. LTD., a corpora-
tion duly incorporated, having its'head
office at 1201 Toronto Dominion Tower,
Edmonton Centre, Edmonton, Alberta

-and~-

SHELL CANADA LIMITED, a corporation duly
incorporated, having its head office at

505 University Avenue, Toronto, Ontario

and a place of business at 400 - 4th Avenue
S.W., Calgary, Alberta

-and-

SHELYL CANADA RESOURCES LIMITED, a coroora- .
tion duly incorporated, having a place of
business at 400 - 4th Avenue S.W., Calgary,
Alberta

-and~

UNION OIL COMPANY OF CANADA LIMITED, a corpora-
tion duly incorporated, having iits head office

‘at 335 - 8th Avenue S.W., Calgary, Alberta.

-and-

NUMAC OIL & GAS LTD., a corporation duly
incorporated, having its head office at
9915 ~ 108th Street, Edmonton, Alberta

-and-

' PETRO-CANADA EXPLORATION INC., a corvoration

duly incorporated having its head office
at 407 - 2nd Street S.W., Calgary, Alberta

-and-

CHEVRON STANDARD LIMITED, a corporation duly
incorporated, having its head office at
400 - Sth Avenue S.W., Calgary, Alberta

.-and—

PETROFINA CANADA LIMITED, a corporatlon
duly incoxrvorated hav1ng its head office

in Montreal, Quebec and a place of business
at 736 - 8th Avenue S.W., Calgary, Alberta

~and- -

1
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-and-

AMOCO CANADA PETROLEUM COMPANY LTD., a
corporation duly. incorporated having its
head office at 444 - 7th Avenue S.W.,
Calgary, Alberta

-and-

HER MAJESTY THE QUEEN IN RIGHT OF THE Cee
PROVINCE OF ALBERTA, Leglslature Building,
- Edmonton, Alberta _

DEFENDANTS

STATEMENT OF CLAIM - .

1. Individual Plaintiffs, including those on
whose behalf and for whose benefit Chief Bernard Ominayak
sues in the present proceedings, are all Native persons

of Cree ancestry who are all Indians within the meaning

of section 91(24) of the British North America Act, 1867
and Indians within the meaning of the British Nortn Amerlca
“Act, 1930. : .

2, ; » .All individual Plaintiffs (and a reference
- herein to this term indicates all the named individual
- Plaintiffs as well as all the persons on whose behalf
"and for whose benefit Chief Bernard Ominayak sues in the
: present proceedings) are inhabitants of Northern Alberta
[oo ' and are the direct descendants of Indians who have occu-
N pied all of the area of land situated in Alberta descri-
bed in paragraph 4 hereof since time immemorial or at
least since the assumption of British sovereignty over
the sald area.
3. All individual Plaintiffs and Plaintiff the
Lubicon Lake Band are members of an organlzed society
whldhhasoccupled the area described in paragraph 4
hereof since time immemorial or at least since prior to
_ the assumption of British sovereignty over the said area.

.;./ 4
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4. Plaintiffs have, and their ancestors since time
immemorial-had and transmitted to them, Indian title, exist~
ing aboriginal rights and personal and usufructuary rights,
including hunting, fishing and trapping rights as well as
other rights, over, in and under 'all of the area of land
situated in 3he Provincg of Alberta between approximately
parsllels 58 30' and 58 of latitude north and meridians

114° to 118° west, and more particularly in, over and under
the land within a radius of 40 miles of Little Buffalo Lake, .

Alberta. _ .

5. The said Indian title, existing aboriginal
rights and personal and usufructuary rights of Plaintiffs
over the said areas include the right to the exclusive.
use and enjoyment of all the oil, oil sands, gas, hydro-

(3 ‘ carbons, minerals and natural resources of any kind in, on,

' over and under the said areas of lands described in

paragraph 4 hereof as well as the right to the exclusive use
and occupation of all the said areas. :

6. Plaintiffs presently inhabit.-and use the said
areas-and hunt, fish and trap therein, and they and their pre-
decessors..in title have exercised, on a continuous basis their
Indian title, their existing aboriginal, personal and usu-
fructuary, -and hunting, fishing and trapping rights

and their other rights in the said-areas in accordance
with._.the traditional aboriginal way of life which is based
primarily-upon hunting, fishing and trapping. - .

e g S i

7. . In addition to-the foregoing title and

rights, individual Plaintiffs all have the right of

~hunting, trapping and fishing game and fish for food
{W ‘at all seasons of the year over all of the said areas
e - in virtue of the British North America Act, 1930.

8. All of Plaintiffs' rights as described

herein take precedence over any rights in the said

areas of Defendant Her Majesty the Queen in Right of the
Provincée of Alberta and all Defendant corporations and all
others who derive or purport to derive any title orxr

rights in the said areas from said Defendant Her Majesty
the.Queen in Right of the Province of Alberta.

eeel/ 5
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9. All of individual Plaintiffs, including

all Plaintiffs on.whose behalf and for whose benefit ) |
Chief Bernard Ominayak is suing in the present pro- ' i
ceedings have a common interest and a similar interest - :

in the present action. )

- 10. - Moreover, Chief Bernard Ominayak has been ‘
duly authorized to take the present action on behalf of == -
and for the benefit of those mémbers of the Lubicon Lake” - !
Band and of the Cree community of Little Buffalo Lake '
whom he represents in the present action. ' :

- ’ |
A | 1l. Approximately 150 of individuval Plaintiffs . = |
- are Indians registered under the Indian Act and members -
5 o of Plaintiff the Lubicon Lake Band and all such Plaintiffs
: are also Native persons who are members of the Cree community
N . of Little Buffalo Lake "and aboriginal people. of Canada within

the meaning of the Constitutional Resolution of December,
1981 adopted by the Housé of .Commons and Senate ot Canada
in respect to the amendment of the Constitution of Canada.

12, -All the othexr 100 individual Plaintiffs are

unregistered or non-status Indians of Cree ancestry or half-
breeds or Metis of Cree ancestry who are aboriginal People -
. of Canada within the meaning of the said Constitutional-
-Resolution of December, 1981. .
13. - All of Plaintiffs have and are entitled to
invoke existing aboriginal rights over the said areas
mentioned in paragraph 4 hereof, within the meaning of the
said Constitutional Resolution of December 1981, .

14. Moreover, Plaintiffs also have land claims
. and rights within the meaning of and recognized by the
6@' Indian Oil and Gas Act.

15. The areas described in paragraph 4 hereof =
were ‘included ' in a wider area which was the object of
Treaty No. 8 of June 21, 1899 and Adhesions thereto
executed between Her Majesty the Queen of Great Britain
and certain Cree, Beaver and Chipewyan and other Indians.

6. The said Treaty No. 8 purported to effect the
surrender and cession by the bands and Indians who were
_ ‘party thereto to the Government of the Dominion of Canada
- of all rights, titles and privileges whatsoever to the
- lands described in the said Treaty as well as to all other
lands in the Dominion of Canada.

: . ../ 6

000138

e r—————




Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur 'accés a l'informati

-6 -

17. Under said Treaty No. 8, Her Majesty the Queen
agreed that the said Indians who were parties to the Treaty

would retain the right to hunt, trap and fish subject to
certain conditions. ) -

18. - Furthermore, under the said Treaty No. 8, Her
Majesty the Queen also agreed and undertook to lay aside -
reserves for such bands as desire same on the basis of one ‘
square mile for each family of five (5) and to provide land

in severalty to the extent of one hundred and sixty acres

to each Indian for such families or individual Indians as

may prefer to live apart from band reserves, subject to

certain conditions.respecting .the selection of lands, the ]
surrender of lands and the appropriation of lands.

- 19. " The said Treaty No. 8 also provided for other
rights and benefits in favour of the Indians party thereto.

20. ' The said Treaty No. 8 also contemplated, with
their consent,  the surrender of rights by, and the confer-

ring of rights and benefits upon, persons of Indian ancestry
known as half-breeds or Metis, |

‘21. - . Plaintiff the Lubicon Lake Band, certain Plaintiffs
and the encestors of Plaintiffs existed as a band or group of
Indiens at the time .of execution of the said Treaty No. 8 and
Adbhesions, although Plaintiff the Lubicon Lake Band was only form.
"1y recognized as an Indian Band under. the Indian Act in or about
1940, . s

22, Plaintiff the Lubicon Lake Band was not a
party to said Treaty No. 8 at the time of its execution
oxr the execution of any of its Adhesions and said
Plaintiff has never become a party to the said Treaty
No. 8 and is not affected by it.

23. _ Likewise, individual Plaintiffs have never become

parties to said Treaty No. 8 or its Adhesions and they are not
affected by said Treaty No. 8. B

24, Subject to the foregoing, Her Majesty the
Queen in Right of:Canada has nonetheless recognized
approximately 150 of individual Plaintiffs as members of
-the Lubicon Lake Band entitled to rights and benefits
under said Treaty No. B and has paid the annuities.contem-
pPlated by Treaty No. 8 to such band members.

oo/ 7
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25. Notwithstanding the foregoing, Treaty No. 8
did not and could not extinguish the Indian title and
aboriginal rights and personal and usufructuary rights
of Plaintiffs and their ancestors and is without effect
upon such title and rights in the absence of an adhesion
. to the Treaty by Plaintiff band and the other individual
Plaintiffs or their duly authorized representatives.

26. Subsequent to the execution of said Treaty
No. 8 and Adhesions, Plaintiffs and their ancestors never”
.adhered to such treaty or became a party thereto and no
action or deed of Plaintiffs subsequent to that date,
‘including the receipt of treaty annuities by somz of
individual Plaintiffs has had oxr could have the effect of
extinguishing or otherwise affecting the Indian title,
aboriginal rights and personal and usufructuary rights of
(3' - Plaintiffs. - -

27. Subsidiarily, if Treaty No. 8 had the effect
of extinguishing said title and rights of Plaintiffs or
otherwise affecting them, which is denied, Plaintiffs are
as a minimum entitled to all the rights and benefits
specified in Treaty No. 8 and more particularly Plaintiffs
are entitled to the setting aside of a reserve of land
pursuant to said Treaty No. 8, the British North America

SO Act, 1930 and the Indian Act of at least 60 square miles

T . within the areas traditionally used by them, or alternati-
vely, to land in severalty in an area of at least 70 square
‘miles within the same areas.

28. - '* In any event in or about August, 1940, a

reserve was selected for Plaintiff Band of approximately
. 25 dquare miles on the western shore of Lubicon Lake in
Township 85, Range 13, West 5th Meridian (sections 3-8,

wi 17, 18, 19, wi 20, wi 23, 30, 31, W} 32) and in Township

85, Range.l4,; West 5th Meridian (sectiomns 1, 2, -

11-14, 22, 24, 26, 35 and 36) by representatives of

‘the Minister of Mines and Resources of Canada and of

the Minister of Lands and Mines of Alberta and said

reserve was provisionally reserved as an Indian Reserve

by Defendant Her Majesty the Queen in Right of the Province
" of Alberta pursuant to the Alberta Natural Resources Transfer

Agreement until at least 1954.

29. - The said provisional reservation’'was apparently
unilaterally and illegally ”cancelled"_by Defendant Her '
Majesty the Queen in Right of the Prov;pce of Alberxrta sub§e-
quently because of the alleged lack of interest of Her Majesty
the Queen in Right of Canada in.the said area as a reserve
despite the opposition and consistent demands of Plaintiff

the Lubicon Lake Band for a reserve at the site described

in paragraph 28.

..o/ 8
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30. Alternatively, the said selection and reser-
vation of the site described in paragraph 28 by the

Minister of Lands and Mines of Alberta with the concur-

rence of the Government of Canada constituted a setting.

aside .of such land within the meaning of Section 10. of

the British North America Act, 1930 which cannot be .
revoked by Defendant Her Majesty the Queen in Right of '
the Province of Alberta and which made the site described

»in paragraph 28 -a reserve under federal jurisdiction.

3. Defendant Her Majesty the Queen in Right of
.the . Province of Alberta as well as Her Majesty the Queen

in Right of Canada have also acknowledged and admitted
that'Plaintiff Band and individual Plaintiffs were not
parties to Treaty No. 8, but are entitled to be parties
thereto and are entitled to a reserve of at least 25
square miles on the site described in paragraph 28.

32. Alternatively, therefore, Defendant Her
Majesty the Queen in Right of the Province of Alberta
is estopped from denying Plaintiffs' entitlement to
at least a reserve of 25 square miles at the site
described in paragraph 28.

33. | Conseqguently, whether Plaintiffs still have

‘Indian title and existing aboriginal rights and personal

and usufructuary rights over the said area described in

"paragraph 4 hereof or whether they aré entitled only to all of

the rights and benefits specified in Treaty No. 8, the
rights of Plaintiffs to at least reserves of Indian lands
affect, conditicn and take precedence over the title to
all.of the lands described in paragraph 4 hereof and the
natural resources in and on such lands and especially on
the sites described in paragraph 28 hereof.

34. Subsidiarily, Plaintiff the Lubicon Lake

Band and individual Plaintiffs who are registered Indians,
should they be determined by this Honourable Court to be
subject to Treaty No. 8, are entitled to invoke Indian
title, existing aboriginal rights and personal and
usufructuary rights in respect to the said lands descri-

. bed in paragraph 4 hereof and to have said Treaty No. 8

declared inoperative and invalid in respect to the

. surrender of their rights and in respect to ‘the alleged

extinguishment of their claims at least until the ful-

‘filment by Her Majesty the Queen in Right of Canada of .

her obligations thereunder and the fulfilment by
Defendant Her Majesty the Queen in Right of the Province
of Alberta of her obligations pursuant to the British
North America Act, 1930.

oo/ 9
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.35. Purther;'and alternatively, at least all-of

individual Plaintiffs who are not registered Indians still
have Indian title, existing aboriginal rights and personal
and usufructuary rlghts in the lands described in paragraph :
4 hereof. ‘

36. All the Indian title, aboriginal rights and
personal and usufructuary rights of Plaintiffs have never
been extinguished and are still subsisting and furthermore

. have been acknowledged and recognized by, inter alia, the
British North America Act, 1930 in virtuve of which the (

agreement dated December 14, 1929 between the Government
of the Dominion of Canada and the Government of the
Province of Alberta (known as- the Alberta Natural Resources
Agreenent) was confirmed and given the force of law, by

" the Indian 0il and Gas Act, by the Imperial 0rder-1n~Counc11v

of June 23, 1870 respecting the admission of Rupert's Land

and the Northwestern Territory into the Uanion and legisla-

tion subsequent ‘thereto, 1ncludlng the several Dominion Lands
Acts, by the execution of various treaties and by the case law.

-
.

. sien

37. - The said_Indiah title and rights of Plaintiffs

are a trust and an interest other than that of the Crown
in Crown lands in Alberta within the meaning of the
Alberta Natural Resources Transfer Agreement, particularly
sections 1, 2 and 10 thereof and are a burden, encumbrance
and condition upon any title which Defendant Her Majesty
the Queen in Right of the Province of Alberta may have
over the lands described in paragraph 4 and the natural
resources thereof

38." The Indian title, aborlglnal rights and personal -
and usufructuary rights of Plaintiffs, and subsidiarily any
treaty rights of Plaintiffs are, and have been since Confe-
deration, rights under the exclusive legislative jurisdic~
tion of the Parliament of Canada which cannot be affected,
extinguished, interfered with, prejudiced, damaged or
otherwise dealt with by Defendant Her Majesty the Queen

in Right of the Province of Alberta or the other Defendants.

.oh/ 10 ‘
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39. - The Indian title, aboriginal rights and the
said personal and usufructuary rights of Plaintiffs have .
never been lawfully extinguished nor surrendered by them
nor by their predecessors in title and they are still
subsisting.

- 40. In partlcular, the Indian tltle, aborlglnal

rights and personal and usufructuary rights of Plaintiffs

have never been extinguished by federal legislation or by

acts or otherwise of the Federal Crown since Confederation
and were never extinguished by the Imperial Parliament or

Crown prior to Confederation.

41. . - Plaintiffs therefore are entitled to the
exclusive use and occupation of the areas described in
paragraph 4 and the natural resources thereof.

42. - Subsidiarily, the entitlement of Plaintiffs
to a reserve or to land in severalty constitutes an
indivisible burden, charge or encumbrance on all of the
lands described in paragraph 4 and especially those
described in paragraph 28 hereof. :

43. Defendant Her Majesty the Queen in Right of
the Province of Alberta has purported in respect to the
lands and natural resources described in paragraph 4,
including those described in paragraph 28 hereof, and

so subject to the Indian title, existing aboriginal
rights and personal and usufructuary rights of Plaintiffs
to grant and has purportedly granted to Defendants Norcen
Energy Resources Limited, Dome Petroleum Limited, Chieftan
Development Co. Ltd., Shell Canada Limited, Shell Canada
Resources Limited, Union 0il Company of Canada Limitedqd,
Numac Oil & Gas Ltd., Petro-Canada Exploration Inc.,
Chevron Standard Limited, Petrofina Canada Limited and
Amoco Canada Petroleum Company Ltd. individually and
jointly various petroleum, oil, gas, natural gas, and
oil sands leases, permits and licences.

oo/ 11
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44. : The said Defendant corporations have in
virtue of the purported gas and oil and oil sands leases
extracted minerals, oil, gas, hydrocarbons, and other
natural resources from the said lands and the subsurface
of the lands which are subject to the said rights of
Plaintiffs. : . - :
- 45. Moreover, pursuant to the said leases, permits
and licences, works have been carried out, oil and gas wells
have been exploited and resources extracted by Defendant :
corporations from the said areas described in paragraph 4

and oil and gas and other resource revenues have been
obtained and received in virtue of the said exploitation

by the said Defendant corporations and royalties paid to

said Defendant Her Majesty the Queen in Right of the

Province of Alberta in consequence thereof.

46. Defendant corporations are continuing and
intend in the future to carry out the extraction of natural
resources and works and activities described in paragraphs
44 and 45 in the said areads.

47. ' In recent weeks, there has been new and
intensive exploitation of that part of the areas described
in paragraph 4 which is within .a radius of 15 miles of
Little Buffalo Lake, including the drilling of oil and

gas wells, the extraction of oil and gas, the construction
‘of a pipeline' across, and other works on, land set aside

as .p reserve for Plaintiff the Lubicon Lake Band and
described in paragraph 28 hereof as well as the construction
of service roads, seismic testing and other works relating
to the foregoing.

48. " The said works and exploitation of natural
‘resources by Defendant corporations have interfered with

_ and caused prejudice t6 Plaintiffs and their rights and
caused damage to the environment and the natural resources
of the area, particularly the game and fish on which .
Plaintiffs depend and all future works and exploitations
will cause further prejudice to Plaintiffs and their rights,
affect and continue to affect adversely their rights and
way of life and cause further damage to the environment
and to the natural resources on which Plaintiffs depend.

eeo/ 12
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49, The said leases, permits and licences and

the granting and exercising of alleged rights thereunder
are unconstitutional, illegal, null and of no effect or
subsidiarily are subject to the said rights of Plaintiffs.

50. The said leases, permits and licences given °
. by said Defendant Her Majesty the Queen in Right of the
Province of Alberta to said Defendant corporations and
works carried out pursuant thereto constitute an 1llega1
v and unconstitutional appropriation and expropriation of
r\ ' the rights of Plaintiffs without any compensation and
e without any just and equitable indemnity and an illegal
interference with and encroachment upon the right of
hunting, fishing and trapping of Plaintiffs guaranteed
to them pursuant to section 12 of the British North
America Act, 1930 (Alberta Natural Resources Transfer Agreement).

51. - Unless the foregoing illegal acts, exploi-
tation of natural resources and works of Defendant
- corporations are restrained, Plaintiffs' rights and the
R - way of life of individual Plaintiffs will be seriously
P and irremediably jeopardized and damaged and their
.xecourses will become illusory.

52. - "+ There is no other remedy equally convenient,
beneficial and effectual which can save Plaintifis from
surfering continued, great, serious and irreparable loss,
injury and damage and which can protect Plalntlffs' sald
rights than an 1n3unct10n.

53. Plaintiffs are therefore entitled to an
immediate injunction restraining Defendant corporations
from exploiting and extracting oil, gas, hydrocarbons,
minerals and natural resources of any kind in, on,
over or under the areas of land described in paragraph 4
‘hereofand from carrying out any works relating thereto
, 1nclud1ng the drilling- of oil and gas wells, the extract-
ing . of oil and gas, the construction of roads and pipe-
lines and seismic testing and from carrylng out other works
. in connection with resource exploration and ex0101tatlon.

. RS s

veo/ 13

000146




- Document disclosed under the Access fo Information Act
v Document divulgué en vertu de la Loj sur I'acces a l'information

- 13 -

54. ] It is especially expedient that Defendant |

corporatlons be restrained from the activities described
in paragraph 53 hereof in, over, upon or under the area

described 1n paragraph 28 hereof.

55. Sub51d1ar11y, it is expedient that Defendant
corporations be enjoined from 1nterfer1ng in any way
.with the exercise of Plaintiffs' hunting, flshlng and -
trxapping rights over the said areas. -

56. Plaintiffs are also entitled to a déclaration that -
they ‘have Indian title, existing aboriginal rights and
personal and usufructuary rights including huhting, f£ish-
ing and trapoing rights as'well as.other rights over, in
and under all of the areas described in paragraph 4 hereof
“and that the said rights include the right to exclusive
use and enjoyment of all oil, oil sands, gas, hydrocarbons,
minerals and natural resources of any kind in, on and over
the said areas of land, as well as the right to the exclu-
sive use and occupation of the said areas.
)

57. Subsidiarily, Plaintiffs are entitled to a
declaration that they as a minimum have a right to a
reserve of at least 60 square miles including the area
described in paragraph 28 hereof, as well as the exclusive
use and benefit of all the natural resources in, upon or
under the said reserve or, alternatively, to land in
severalty of an area of at least 70 square miles in or
around the Lubicon Lake and Little Buffalo Lake areas,
including the land described in paragraph 28 hereof
together with the natural resources in, upon or under the
said lands.

58. - Subsidiarily, Plaintiffs are entitled to a
declaration that their hunting, fishing and trapping
rights take precedence over any rights of all the Defen-
dants in respect to the areas described in paragraph 4
hereof.

58. ' In addition, Plaintiffs are entitled to the
revenues and royalties contemplated by paragraph 45 hereof
in the amount of seven hundred million dollars ($700,000,000).

./ 14
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61. Plaintiffs also instituted proccedings in
April of 1980 in the Federal Court of Canada in respect

'to many of the subject-matters of the present proceedings

against Her Majesty the Queen in Right of Canada, Defendant
Her Majesty the Queen in Right of the Province of Alberta
and certain of Defendant corporations, but the Federal

- Court of Canada has declined jurisdiction in respect to the

- Defendants herein who were parties to that action.

62. ' Furthermore, notwithstanding such proceedings
the Defendant Her Majesty the Queen in Right of the Province
of Alberta illegally purported to establish a hamlet and a

land tenure program at Little Buffalo Lake which has inter-

" fered with rights of Plaintiffs and has caunsed considerable

prejudice, loss and damages to them.

63. . This Honourable Court has jurisdiction to
make the declarations and condemnations herein prayed for
and to issue the order of injunction sought herein.

64. Plaintiffs invoke all presumptions in their
favour as well as judicial notice of the facts of history.

65. Plaintiffs reserve all other rights and
recourses belonging to them individually and collective-

ly and particularly the right to request an interlocutory
injunction against the Defendant corporations should they
continue with their said exploitation, works and actiwvities.

66. Plaintiffs propose that the trial of this
action be. -held at the Court House, in the City of Calgary,
in the Province of Alberta.

THE PLAINTIFFS THEREFORE CLAIM AS FOLLOWS:

THAT their action be maintained and that
by judgment to be rendered herein, this Honourable
Court declare that the Plaintiffs have subsisting
Indian title and existing aboriginal rights, and
personal and usufructuary rights over, in, under and

“to all lands and natural resources situated .in the

Province: of Alberta between approximately parallels
55°30' and 58° of latitude north and meridians 114°

to 118° west as well as hunting, fishing and trapping
rights over all of said lands. o :

THAT the said Indian title and xights of
Plaintiffs be declared by judgment to be rendered herein
to take precedence over and condition, and to be a burden
and encumbrance upon all rights of Defendants over the
said lands and the natural resources thereof.

e-./15
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- THAT such Indian title and existing
aboriginal rights, and personal and usufructuary
rights of Plaintiffs be declared by judgment herein
to comprise the exclusive use and enjoyment of all
oil, gas, hydrocarbons, oil sands and other natural

. resources in, over, and under the lands so subject
é to their said title and rights.

THAT the said Indian title and rights of
: Plaintiffs in the said lands and natural resources be
g declared to be under exclusive federal jurisdiction.

THAT all 011,,9as, petroleum, oil sands,
and hydrocarbons leases, permits and licences heretofore
granted by Her Majesty the Queen in nght of the Province
fﬁ. ' of Alberta to Defendant corporations in the said areas
‘ described in the first paragraph of these conclusions
be declared unconstitutional, illegal, null, void and
of no effect. L

and licences as well as all rights of Defendant Her
Majestv the Queen in Right of the Province of Alberta -
T in the said areas be declared to be inchoate, burdened- and

o - encumbered by -and subject to.the rights .of Plaintiffs and

incapable of exercise by Defendants until the surrender

by Plaintiffs of their said rights, or the lawful extin-

guishment by Parliament or the Federal- Government of

Plalntlffs sald rights,

THAT subsidiarily, the said lease, permits v////

THAT subsidiarily Plaintiffs' hunting,
fishing and trapping rights be declared to take prece—
dence and prevail over the rights of Defendants in the

0o o sald areas.

. THAT the alleged establishment of a hamlet
and land tenure program at Little Buffalo Lake by
Defendant Her Majesty the Queen in Right of the Province
of Alberta be declared to be unconstitutional, illegal,
null and void and an illegal interference with and
‘encroachment upon the rights of Plaintiffs.

THAT said Treaty No. 8 of June 21, 1899
and Adhesions, be’ declared not to have effected a
‘surrender of the said title and rlghts of any of the
‘Plaintiffs. :

.../ 16

000149




. Document disclosed under the Access fo Information Act
‘ Co. . ' Document divulgué en vertu de la Lo/ sur 'acces a l'information

S - 16 -

THAT subsidiarily Defendant Her Majesty
the Queen in Right of the Province of Alberta be
declared to be in breach of the British North America
Act, 1930, in respect to Plaintiffs.

THAT a permanent order of injunction be
issued against all Defendant corporations ordering
and restraining them, their officers, directors,
employees, agents, servants, contractors and sub-
contractors and those acting under their authority or
pursuant to their instructions or in concert with them
to immediately cease, desist and refrain from
. 3 a) exploiting and extracting oil, gas,
~N o - L hydrocarbons, minerals and natural
¥\ : resources of any kind, in, on, over or
. under the area of land situvated in the
B ' Prgvince of A%berta between parallels
R - 55730' and 58  of latitude north and
' meridians 114° to 118° west and more
particularly in, on, over or under the
area of land within a radius of 40
miles of Little Buffalo Lake, Alberta;

- ' b) carrying out any works, overations,

‘ projects and activities relating to the
exploration, drilling, exvloitation and
extraction of oil, gas, hydrocarbons,
.minerals and natural resources of any
kind in, on, over or under the area of
land situated in theoProvince og Alberta
between parallels 55 30' and 58 0of
latitude north and meridians 114 to
118° west and more particularly in, on,
over or under the area of land within a
radius of 40 miles of Little Buffalo
Lake, Alberta including works connected

A with the construction of roads and pipe-

o lines, seismic testing, line cutting and

D surveys.

D

c) interfering with Plaintiffs' Indian

title, existing aboriginal rights, and

personal and usufructuary rights over the

said areas, and individual Plaintiffs' right to

eer/ ’1._7
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hunt, trap and fish game for food at
all seasons of the year on all unoccu-.
pied lands and on any other lands to
which Plaintiffs have a right of access;

d) from trespassing in the said areas
and from causing damage to the environ--
ment and natural resources of the said
areas.

THAT Defendants be condemned to pay
Plaintiffs the amount of seven hundred million dollars
($700,000,000) in lieu of royaltles and revenues from
resource extractlon to date 1n the said areas as descrlbed
abcve. .

THAT subsidiarily Plaintiffs be declared to
be entitled to a reserve of sixty sgquare miles pursuant
to Treaty No. 8 comprising all the present site of :
Little Buffalo Lake and the 25 square miles on the - .
western shore of Lubicon Lake and described in paragraph
28 and further be declared to be entitled to the exclusi~-
ve use and benefit of all the oil, gas, minerals, hydro-
carbons and other natural resources in, on, over and
under the said areas to which they are entitled as a
reserve together with damages in the amount of two
hundred million dollars ($200,000,000) from Defendants
and that Defendants be condemned to pay to Plaintiffs
- the said amount of two hundred million dollars ($200,000,000).
. THAT Defendants be ordered to pay Plaintiffs
interest on all amounts to which they are entitled here-
under from the date of such entitlement.

- THAT Plaintiffs obtain such further relief
as this Court may deem just and that all their other
rights and ‘recourses be reserved.

THAT Defendants be condemned jointly to
pay costs of this action, including the costs of all
experts, expertlses and exhibits.

N - B .../ 18
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: DATED at the City of Montreal, in the
Province of Quebec, this 16th day of February, A.D.
1982, and DELIVERED BY MESSRS. O'REILLY & GRODINSKY,

- Solicitors for the Plaintiffs herein whose address

for service is in care of MESSRS. WILSON STAROSZIK
AND DANIELS, 1414 - 8th Street South West, Suite 200,
Calgary, Alberta, T2R 1BS.

ISSUED_out of the office of the Clerk of

- the Court of Queen's Bench of Alberta, Judicial

District of Calgary, at the City of Calgary, in the
Province of Alberta, this )&= day of February, A.D.
1982, ’ -

‘ . . |
A" CLERK OF THE COURT OF QUEEN'S
BENCH OF ALBERTA |
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You ake hereby notified that the
Plaintiffs may enter judgment in
‘nce with this Statement of
Clain. or such judgment as accord-
ing to the practice of the Court
they are entitled to, without any
further notice to you, unless
within Fifteen (15) days after
service hereof you cause to be
filed in the office of the Clerk

* of the Court from which this

tatement of Claim has issued either:

:51. A Statement of Defence, or

' 2. A Demand that notice of any

application to be made in the
action be given to you,

ancﬁunless within the same time a -
copy of your Statement of Defence
or Demand of Notice is served upon
the Plaintiff or his Solicitor at
- his stated address for service.

o
~
'

NO. ADpgument dlsc{o?epl up u;r Jhe#ccess to Information Act
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IN THE COURT OF QUEEN'S BENCH
OF ALBERTA
- JUDICIAL DISTRICT OF CALGARY

BETWEEN:

CHIEF BERNARD OMINAYAK, BILLY JOE

"LABOUCAN, LARRY OMINAYAK, EDWARD

LABOUCAN et al. .
Plaintiffs

- AND=:

" 'NORCEN ENERGY RESOURCES LIMITED,

DOME PETROLEUM LIMITED, CHIEFTAN
DEVELOPMENT CO. LTD., SHELL CANADA
LIMITED, SHELL CANADA RESOURCES
LIMITED, UNION OIL COMPANY OF CANADA
LIMITED, NUMAC OIL & GAS LTD., -
PETRO-CANADA EXPLORATION INC.,
CHEVRON STANDARD LIMITED, PETROFINA’
CANADA LIMITED, AMOCO CANADA PETRO-
LEUM COMPANY LTD., HER MAJESTY THE
QUEEN IN RIGHT OF THE PROVINCE OF
ALBERTA ' 7

Defendants

STATEMENT OF CLAIM

This Statement of Claim issued by
O'REILLY & GRODINSKY, solicitors
for the Plaintiffs who reside in
Montreal, Quebec and whose address
for service is:

O'REILLY & GRODINSKY .

c/o Wilson Staroszik and Daniels
1414 - 8th Street South West
Suite 200

Calgary, Alberta

T2R 1B8

and is addressed to the Defendants.

"whose addresses so far as is known

to the Plaintiffs are those mentionec

. on pages 1, 2 and 3 of the Statement

of Claim.
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No. 8201-03713
IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY

BETWEEN::

CHIFEF BERNARD OMINAYAK, BILLY JOE LABOUCAN,

LLARRY OMINAYAK, EDWARD LABOUCAN, and CIHHIEF BERNARD OMINAYAK'
‘'suing on behalf of and for the benefit
~ of all the 150 members of the
Lubicon Lake Band and 100 other natlve members
and The Lubicon Lake Band, a body of Indians
recognized under the Indian Act, of

! Little Buffalo Lake, Alberta

' Plaintiffs/

f\ _ . . ’ ' _ Applicantsg’
-and-

NORCEN ENERGY RESOURCES LIMITED, DOME PETROLEUM
LIMITED, CHIEFTAN DEVELOPMENT CO. LTD., SHELL
CANADA LIMITED, SHELL CANADA RESOURCES LIMITED,
UNION OIL COMPANY OF CANADA LIMITED, NUMAC OIL &
GAS LTD., PETRO-CANADA EXPLORATION INC., CHEVRON
STANDARD LIMITED, PETROFINA CANADA LIMITED, AMOCO
. CANADA PETROLEUM COMPANY LTD., and HER MAJESTY THE
QUEEN IN RIGHT OF THE PROVINCE OF ALBERTA

Defendants/
Respondents

~ REASONS FOR JUDGMENT
v S OF THE HONOURABLE MR. JUSTICE FORSYTH

This matter- involves a contlnuation of.the application

by the Plaintiffs/Applicants, herelnafter referred to as the

Applicénts. for an interim injunction or injunctions
“resfraining the'Defendantslﬁespondentg, hereinafter ;eferzed_to
~as thé Respondents, froh interfering Qith the Applicants

alléged rights in a substan£1a1 area of Northwest Alberta

containing in excess of 8,500 square mlles.

- 000154
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This matter originally came befbre me for the
determination of certain preliminary polints based on the
assumption, for the purpose of such preliminary appliqétion
only, that all'factsAset forth in the affidavits then flled by
the Applicants were true, In that regard reference 1s made to.
the decisions of this Court as reported in (1983) Ominayak vs.
Norcen et al 23 A.L.R. 284 No. 1 and (1983) Ominayak vs. Norcen
et al 24 A.L.R. 394 ﬁa. 2.

1 stress that, as 1nd1céted in those declislons, ﬁhe
dilsposition of the preilminary points was made on the baslis
that all facts as alieged in the Applicant's affidévits.were
true. Also for tﬁe‘pdrposes of that preliminaéy applicaﬁion
only, the Respondents conceded that thére was a&a serious 1ssue
to be trled.

That preliminary application then proceeded, inter

alia, on the basis of whether or not certain defences were

avallable to the Crown in the right of Alberta by way of C:owh
immunity and. 1f 80 availlable, whether 1t extended to the other
Respondents. Furthermore assuming all facts set forth in the
affidavitéyfiled by the‘Appl;céhts at that time were true,

whether following the principles lald down in American Cyanamlid

Company vs. Ethicon (1975) A.C. 396, (1975) All E. R. 504 the

Applicants in any event would not be entitled to an interim

injunction.
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.It_le important to note the very restrictive approach
put before the Court at that time, no doubt for the very
desirable ﬁotlve of posslbly shortening tﬁese proceedings 1if
this Court should be of the view that on the Applicants own
material they would ultimately not succeed 1ln obtalning an
interim injunction. Arguments on these preliminary polints
occupled éome six full‘days with-ﬁhe overall result of such
prelimlinary 9rgument pelng. in effect, that the Court in an
appiicatlon ef thls nature was not prepared to summarlly
dismiss same wlthoet hearing the application 1itself on its
merits. Accordingly, as a result of fﬁrther application to
thils Court for, directions. certaln time constralints were lald
down for the f£iling of material by the parties with dates
established for the hearing of this matter commencing September
26, 1983.

‘Prlor to the commencement of the hearing itself
however, it should be‘noted that a further applicatlon for an
interim injunction was made in July, 1983 based on the fact
that the Province had put up for sale certain mine and mineral
rights by way of licenses and leases on lands formlng part of
ihe lands comprising the claim of the Applicants. It was the
position of the Applicants fhat.any‘suCh public sale should be

delayed pending disposition of theilr application for an interim

1njunctlbn over all of the lands in question including the

lands being offered for sale. That applicatlion was dismissaed
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for-the reasons giQen at the time. In particular it could not
be demonstrated'tha£. notwithstanding the sale of such mineral
1ntereéts, that any particular activity detfimental to the
Apbllcants interests would take placé between the da;e of sale
and the hearing and final dispésitlon of the main application.

The main application for interim 1njunct1ve're11ef
cqmmenced’on September 26, 1983}‘and concluded on October 25,
1983, 1nvolv1ng a total of 20 full days. The material beforo
the Court on this appllcatlon anluded numerous lengthy
affidavits f£filed by both Appllcants and Respondenta, crosa
'examlngtions on some of such affldavits, examinations under
Rule 244.of th Consolidated Rules.'consideration of a mass of
hiututiégl articles, maps and charts, and genealogical tables
concerning the anceétory of the Applicants. It encompassed a
variety of'topics relating to the alleged effects of the
Respondents activities on the Applicants way of 1life. Indeed
it 1is difficulﬁ to envisién that the trial of the action 1tse1f
would encompass much more material than was before the Court in
this 1n£erim application.

{{furn now to the apblfcation. The rellef claimeﬁ by
the.Applicants varies and is based on alterna£lve foundations,.
In brilef, the Applicants claim aboriginal rights over the large.

“tract of land containing in excess of eighty -five hundred

(8.500) square miles, alleging that these lands traditionally

aince time immemorial, or at least since 1899, have been
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qccupied by the Applicants ahd were never ceded to the Cro@n in
.the right of Canada either by or under the‘proV151on5 of Treaty
No. 3. which encompassed those lands among many other lands
covered bf the Treaty,.oz indeed have ever been ceded by any
subsequént parliamentary action, including The Britlsh-North
Amerlca Act 1930 20-21 Geo:ge'v Chapter 26 (U.K.) which
agreément'4s found in the Aiserta'Natural Resources Act,
Statutes of Alberta 19;0 Chapter 21. The Applicants also claim
rights arising under the provlsionshof Section 35 of the
Charter, The Canada Act (1982). Alﬁernatively the Applicants
claim there in fact exists within the lands in question an
~Indian Reserve of some twenty-five (25) square miles at and
aréund‘the West end of Lubicon Lake, sald Indlan Reserve having °*
been, in effect. established during the 1940'3. which Reéecve
carried with 1t entitlement to all the minés'and'mlnérals
contained therein. In addition, by virtue of the numbers of
the Applicanté. they claim an entitlement pursuant to £he
provisions of Treaty No. 8 to an additional thirty-five (35)
équare m11e$ of Indian Reserve to be set aslde out of an area

which they‘haé'admittedly arbiﬁrarily set at some nine hundred

(900) square miles centered on Lubicon Lake.

The nature of the injunctive relief sought varles.
While, as noted, they claim aboriglnai rights over some
" elghty-five hundred (8,500) square miles, the injunctive rellef

sought within that territory and exclusive of the nine hundred
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(900) sgquare mile area, i1s injunctive relief sufficlent to
preclude 1nte£ference with the huntling and trapping activities
of the Appl4cants in thét area. It is alleged that the“bﬁlk of
the hunting and trapping activity of the Applicants is |
contained within the nine hundred (900) équare mile areca,
referred to, and within that aréa the Applicants seck moré

o
complete injunctive re%ief_restraining Respondents to a far
greater degree. In the Alternative clulﬁ based on the alleged
establlshmént of an Indlan Reserve of somé twenty-five (25)

square miles and an entitlement to a further Reserve of

thirty-five (35) square miles, the Applicants clainm a more

absolupe'lnjuncplon restraining the Respondents from.ahy
activities whatsoever in ;hat area founded on ‘an assﬁmptlbn
that the Crown, in the Right of Alberta, has no zight to lease
or sell mlnerai rights in such terfitory nor to authorlze the

Respondents to carry out exploration and drilling for any oil

N
8

and gas contained under the lands in questlon.

In Ominayak verus Norcen et al No. 2 supra, I dealt
with the pr}nciples andlféctors to be considered 1in an
applicatioﬁ-of this hature baaed on the declsion in American

Cyanamid vs. Ethicon supra. I do not propose to repeat the

comments I made at that time with respect to thls case. This

is particularly so 1n'11ght of the fact that all counsel
stressed that not wlthstandihg the lengthy and full argument

and extensive and exhaustive materlal put before the Court 1in

000159




- EIETPETF 545

Document disclosed under the Access to Information Act |
Document divulgué en vertu de la Loi sur l'acces a l'information '

this application, an.eérly decision was required 1nasmuch as
the current d;iliing season on the lands in question will get
underway at winter freeze-up. I also note that this 15; as I
lndicated_earlief. an application for an interim 1njUncﬁion and
not for a final détermininativé decision although conslidering
the length of the argumeht and the extent of the matefials put
befora the Cou:£ it was' difficult at times to remember tgat
fact, |

\

In any event, I turn now to a consideration of the
material befo;e»me in this app;iéation as well as consideration
of the argumenté advanced by counsel for both the Applicants
and the Respondents. In that regard, before turning to a
consideration of the applicable teéts as laid down in Americaﬁ
Cyanamid (sup;a) counsel for the Respondents raised certain
other arguments which certalnly bear consideration. Iﬁ was '
argued by the Respondents that this ‘application for an interim
injunction 1s a class actlon. Noﬁwithstanding that fact it

cannot be,treaﬁed as an application by all members of that

class but rather as an application by the named Applicants

A}
'

alone. It 13 those Applicahts who have control of the action
until judgment and'who alone can settlé or d4scontinue same.
Accordlnglyilt would be wrong to assess an application for an
interim injunction based on the benefits or lnterests of tbe
class as a whole. In short, considering the various factors

the Court must consider in determining whether or not any
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interim injunction should be granted, the factors should be
assessed only insofar as théy affect the named Applicants
rather than the group they purport to represent.

Secondly, the Respondents argue} Crown 1mmUn1ty frbm
injunctive relléf isiﬁpplidable.and thip 1mmun1£y extends-to'
the corporate defendants as grantees or égents of the Crown.
Accordingly, in any event, the Applicants cannot obtain
injunctive re}ief souggtAagainst the Reséondents or any of then.

I propose to deal with the”aecond argumént-on Crown
immunity fifat and would merely refer agaln to my declislon 6n
that aspect in Ominayak et al vs. Norcen et al No. 1l supra
where i stated that in my view the availability of Crown
lmmunliy as a défence in the action again, should awalt finai
determinatioh by the Court as to what, if any, rights. and the
foundation of«sﬁch rights, Qith réspect to the lands in
ques£1on. the Applicants may establish before considering the
applicability of Crown Immunity..- . |

The argument of the Respondents with respéct to class
actions, particularly class actions where an interim injunction
is sougﬁtfis. in my judgment, a compelling one but one which I

propose to take into conslideratlion when applying thé general

principles espoused in American Cyanamid'vs. Ethicon supra. In

that regard I propose to outline, to the extent necessary, the

factors laid down by the House of Lords to be considered in

determining whether an interim injunction should be granted.
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1. Is there a serlous question to be triled?
In American Cyanamid verus Ethicon Limited supra
at 407 Lord Diplock states: |
“The court no doubt must be satisfled that
the claim is not frivolous or vexatious; in
other words, that there is a serious
question to be tried."*
* - Notwithstanding the stfong aﬁd'wall formulated
(ﬁ arguments of the Respondents on this 1ssue, I am
"not prépa:ed to £ind at this stage that the
Applicants claim is frivolous and vexatlous.
Accordingly, bearing in mind 1t is not ‘ vz,
appropriate for the Cburt in this 1interin |
fappl1cation at this stage to express any oplinion
hpon the merits of the case, I would simply
observe that for the purpose of this application

I am proceeding on the baslis that there is a

serious question to be tried.

2. Adequacy ofidamages as a remedy for Applicants.

In Ominayak verus Norcen et al No. 2 supra on
this point, and assuming as established all facts
disclosed in the affldavlts filed on behalf of

the Appiicants._l notedAthat to a significant but

not complete extent, any damages sustalined by the
Applicants between the date of the application

and the trlal of the action were not 1irreparable
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but were calculable and could be satiasfled by the

payment of same by the Respondents. Further, the

Respondents had the ab;lity to pay such damages.
I have now had the opportunity to deal with this

application on its merits and in that regard, on

the basis of the materlal and evidence before me -

in this application, adduced by both sides, I am

. satisfled that damages would be an adequate

remedy to the Applicants in the event they were
uitimately successful 1in eatablishlngiany of

their positions advanced. I have considered vecry
€2 ’ . .

“caréfully the aliegatibns of irreparable injury

or damage not compensable by money and I am

simply not satisfied that the Applicants have

established in this application such Arreparablae

injury. That irreparable injury 1s founded on én

~allegation that a continuation of the activities

" of the Respondents would lead to 1rreparable‘harm

to the life style of the Applicants. In short,
the Appiicantsjallegé that thelr traditional way
of life involving hunting and trapping 1s and
would contine to be hazmed:to the extent where 1£
céuldvnever be recovered even if they were

successful at trial.
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I am not satisfied on the material beforé me that
that contention 1s eatabliéhed. The evidence
simply does not establish a way of life by the
Applicants which is beling dgstroyed by the |
Respondents.

The Applicants purport 'to’represent a

'substantlial portion but not all of the persons

«

_residing in the area in question. Ilowever, the

evidence of life style being affected is limited
to a few individuals who hunt and trap. in the
area. It 1s to be noted that many others'not
involved 1in these proceedings also hqnt and trap.
in the area. Ih addition the suggestion of the
Respondents activitlies having é negative effect
on the hunting and tfapplng 1s to a considerable
extent countered by the evidence adduced by the
Respondents As to the effect, 1f any. thelr
activity may have on the wild life.

One thing'is clear, however.' This is not a
case df an isolated community in the remote North
-where access 1s only avallable by air on rare
occasions and whose way of 1i1fe 1s dependent to a
great extent on living off the lahd itself. The
twentieth century, for better or for worse, has

been part of the Applicants' lives for a
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conéiéerable perlod ofvtime. The influence of tho
. outside world cﬁmés from various sources, 1in many
cases not connected with any of the activitles éf
"any of the Respondents. On that basis alone I am
satisflied an interim injunctlon in the Qarioﬁu
forms sought and for the various reasons advanccd'
(\ - B . by the Applicants 1s not appropriate under the
| -circumstances and the‘Court'a discretion should
hot be exekcisgd in favor of the Applicants.
Notwithstanding that this in effect dlisposes ofrthe
- matter, I wish to comment further. In Ominayak vé. Norcen et

.

.al No. 2 sup:é..I held-that the various factors outlined by

Lord Diplock in American Cyanamid vs. Ethicon supra do not
constitute waté;-tight compartments, and fallure to meet anyone
is not'necessarily fatal to the Applicants' position. If I was

vzequi:ed 1n‘this case to conslider the factor, K of adequacy of

damages to compensate the Respondents, then I am more than

satisfied that the Respondents would suffer large and

0 R A B A o -
CINELSRIDEACH B o 53 W) ek,

xR

significant damages if injunctive relief in any of the forms
sought by the Applicants were granted. Furthermore, the
Respondents would suffer a loss of conmpetitive positions in the -

industry vis a vis the position of other companies not'partiea

« R SF G- IR

to this action. That loss coupled with the admitted inability
of the Applicants to give a meaningful undertaking to the Court

as to damages either as individuals, or 1f authorized to bind
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the known class, as a class, on which poinﬁ I have grave
doubts, relinforces my decision that injunctive religf in this
case 1s not appropria;e. | |
fhe applicatidn for interim lnjugctions is accordingly '
T dismissed. Counsel may speak to me as to the question of costﬁ

of this application if they so desire.

. - / foa/ .
DATED at Calgary, Alberta o

rhis _17th gay of _November . A.D. 1983
: COUNSEL: :
J.A. O'Reilly Esgq. ) For the Plaintiffs/Applicants

K.E. Staroszlik, Esq. )

J.M. Robertson, Esq., Q.C. ) For the Defendants/Respondents Dome
R.A. Coad, Esgq. ' ) Petroleum Limited, Chieftan
‘ : ' ‘Development Co. Ltd., Shell Canada
6 ‘ : i . Limited, Union Oil Company of

Canada Linited, Numac 0Ol & Gag
Amoco Canada Petroleum Company Ltd.

D.O. Sabey., Esqg., Q.C. ) For the Defendants/Respondents
H.M. Kay., Esq. ) Norcen Energy Resources Limited,
L..Taylorf (Miss) ) Petro-Canada Exploration Inc.,

. Petrofina Canada Limited
H.L. Irving. Esq., Q.C. ) For the Defendant/Respondent Her
E.L. Bunnell, Esgq. ) Majesty the Queen in Right of
M.A. Irving, (Miss) ) the Province of Alberta
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ACTION NO: 8201--03713

IN THE COURT OF QUEEN'S BENCH
OF ALBERTA
JUDICIAL DISTRICT OF CALGARY

BETWEEN:

CHIEF BERNARD OMINAYAK, BILLY JO. f '
ABOUCAN, LARRY OMINAYAK, EDWARD E
LABOUCAN, AND CHIEF BERNARD
OMINAYAK-suing on behalf of and
for the benefit of all the 150
members of the Lublcon Lake Band
and 100 other natlve members and
the Lublcon Lake Band, a body of
Indlans recognized under the
fndian Act, of Little Buffal
Lake, Alberta i :

Plaintiff/ -
Applicants

-and-

NORCEN ENFERGY RESOURCES LIMITED,
DOME PETROLEUM LIMITED, CHIEFTAN
DEVELOPMENT CO. LTD., SHELL
CANADA LIMITED, SHELL CANADA
RESOURCES LIMITED, UNION OII.
COMPANY OF CANADA LIMITED, NUMAC
OIL & GAS LTD., PETRO-CANADA
EXPLORATION INC., CHEVRON
STANDARD LIMITED, PETROFINA
CANADA LIMITED, AMOCO CANADA
PETROLEUM COMPANY LTD., AND HER
MAJESTY THE QUEEN IN RIGHT OF THFE
PROVINCE OF ALBERTA

Defendants/
Respondents

REASONS FOR JUDGMENT
. OF THE HONOURABLE
MR. JUSTICE FORSYTH

r.
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. Appoend Lx Nq. 4

No. 8201-03713

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY
BETWEEN:
| LUBICON LAKE INDIAN BAND, et al
-and- |

NORCEN ENERGY RESOURCES, et al

THE COURT: 1 will observe at the outset
that the principles of the administration of justice and;
the adversary system recognizes that the successful party
generally should be éntitled to costs, not as has been
pointed out, as a punishment but rather as an indemnity
for the d}sbursements and costs incurred in defending a
patticul#r position’or prosecuting a particular position
as the case may be. |

I have several options open to me on this
application. The easiest would be to refer tﬁe_matter to
a trfél judge when the matter is eventually tried, but I
think that would be singularly inappropriate in these
particular circumstances inasmu;h as I have been seized
with this matter all through the interim phase. I think.
it is fair and proper that I éhould deal witﬁ the

gquestion of costs rather than leaving them to a trial
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P . 2
(. 1 judge.
2 1 also, in exercising my discretion, take into
3 account this was a inferlocutory application, not a trial
4  on the merits although it was at times difficult .to keep'
5 that fact in mind and as hés been pointed out by counsel
6  £0: one of the respondents, the matters I had to deal .
7 with will not have to be d;alt with by the tri§1 judge
- 8 - when the matter is ultimétely determined, including such
9 factors as irreparable damage and mattefs of that_bature.
10 ' '»_ Accoraingly, 1 propose to deal with the
11 question of costs now and sée no reéson under all the
12 gircumstances why the respondents should not be ehtitledl
13 to their costs. They have successfully met an |
14 apélication for an inﬁerim injunction., Accordingly,
15 determination on costs in this épplication is that there
16_‘ will be costs in any event to the respondents.
17 I would welcome éome assistance from counsel as
18 I deal with the qguestion of how those costs should be
19 ﬁaxed and on what basis they should be taxed -- in that
20 regard I am speaking of; I quite agree £hat Schedule C '
21 dealing with an application for an interim injunction or
22 ' interim application is not particularly appropriate to
23  this particular matter, bearing in mind the extensive
24 affidavit evidence and preparation that went into the
25 matter. Accordingly, referring to-SChedule C --
26 MR. IRVING: Page 724, sir.

27 THE COURT: ‘ Thank you. The appropriate
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s . { 3
7 column is of course -- 1 am goihg t§ get informal now,
2 this is not a judgment, it's comments now -- Paragraph 11
3 (d) , would be the'appropriate cQIUmn,’but that certainly
4 does not recognize the situation we had where we had 28
5 days of heérings._ Accordingly, in assessing the costs
) 6 with respeét to sitting days in.the applications, |
7 including the preliminary pbinté, I am firstly allowing
8 secopd counsel fee where that is applicable. The columns."
9 we will rely on will be those'dealing with briefs for
‘6-! 10 trial; Paragrapﬁs 20 and Zi. Costs wiil be taxed on the
11 basis of a trial, in other words, appropriateiy. I will S
12 .déal with the column and the amount latér; With
13 examinations under Ruie 266, Paragraph 12 would appear
14 apéropriate in that case and is to be applied in taxing
‘15 in this case. |
16 Are there other provisions of the Schedule C
S17 which anyone wishes to bring my attention to?
i MR. COAD: My Loxd, I think on behalf of these
C@ - 19 respondents we would urge some provision in terms of
20 preparation. Rule item 15 -- '
21 THE COURT: I was just going to do that now,
22 . item'15 is appiicable and will be utilized in the
23 taxation. .
24 The motions and applications_provision is also
25 . applicable to this extent: . There would be preliminary
26 meetings and hearings in my office and that is appliéable.
27 And any adjournments that took place or applications of
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‘ - 4
-1 that nature. In other words, taxation, if 1 can usé the
N 2 general terminology, shouid follow as if it was taxation
3 following a trial rather than taxation for an application.
4 ',. Taxation is to be on the-basis of 4 times Column 5.
-5 | Now; having said.that I come to thé quesﬁion
6 that has been put to me as to whether or not costs should
7 be payable forthwith, or on the te;mination of this
8 matter. Again these are discretionary matters, and in my
~ 9 judgment while I have indiqated how the costs are to be
o 10 taxed, I am not'prepared'to order that they be paid
ii forthwith af this time. They are costs in any>event,
12 taxable.. For convenience or other sake they can be
13 taxable at any time, but I am not ordering they be
14 payable forfhwith. | |
15 I do so not arbitrarily or capriciously, but i
16 look at the overall effect of the action and the nature
i '17 of the action and the situation that if the applicants
# 18 - are successful‘ultimately in ;heir trial, there would be
> 19 accountings to take place and.whatnot. But I do add this
20 cavéat,land I think I have discretion -- if I haveh't the
21 ‘Court. of Appeal will tell me I haven't -- I am doing so
§2 " on tﬁe assumptiqn that this matter will be proceeding |
23 forthwith, and I leave. it open to the respondents if at
24 - some pefiod of time the matter is being unduly delayed in
25 their o?inion, they are free to return and make a further
26 : appiication whereby costs should be payable forthwith.
27 In other words, if nothing has happened*:in three years or
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. . ﬂ ‘ 5
‘ 1 something of that nature, it just can't sit. I am simply
2 not prepared to order that costs be paid forthwith.tOday
3 on Ehe basis of the taxafion I have made.
4 MR. STAROSZIK: " In respect of the 6 days on the
- 5 preliminary(points that respondents in effect brought a
6 subapplication that they weren't successful on, I'm
| 7' wondering how that fits in. | l
1 8 THE COURT: : I Ehought about that, Mr.
L 9 Staroé;ik, because you are quite right. I believe there
1} o 10 = is even -- let me put it this way, at the moment that is
11 the judgment in this action, and I am notrsure the
] 12 respondents agree completely with my dispoéition on all
K 13 . ‘preliminary points. But the preliminary points, when I
‘% 14 look onAbalance,-they weré designed to attempt to shoften
? 15 the proceedings. It was argument made that was helpful
f 16 to the Coyrt ana shortened.the 20 days we spent in the
17 ultimate application. And I find it hard to make a
g 18 distinguishmenf between those preliminary points and the
i (D 19 application itself. Itvall falls in and is melaed into
T 20 the same basic application.
21 MR. STAROSZIK: .Even though respondents were
22 _ unsuccessful they will get the costs --
23 THE COURT: Even though respondents did not
24 | succeed in ending the matter then, it was still argument
25 that was applicable'-- and I mulled that over long before
26 I came into this hearing. But én balance I find it
27 difficult to see how I can make the distinction. Thev
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bottom line is the respondents were successful, at least
at this point in time, in their defence of the
application for an injunction. This was all part and

parcel of that, and accordingly that is included in my

- disposition of costs.

‘MR. STAROSZIK: Fine, My Lord.
THE COURT: : Does that leave anything?
MR. IRVING: Just a direction in general, sir,

about experts' reports.

THE CdURT: _ - Yes, ﬁhere will bé a direction
that all reasonable expért costs are payable aﬁd to be
included ih the taxation, and again the right to counsel .
to come back to me for further directions if there is a
problem with respect to any individual matters. You will
be dealing with the taxing officer of course initially,
but if there is a problem come back to me.

MR. IRVING: Thank you, sir.

THE COURT: - Very well.
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Delivered.drally at the Court House, Calgary, Alberta, on

the 6th of- January, A.D. 1984.

Mr. O'Reilly, Esq.
K. Staroszik, Esqg.
For the Applicants

R. A, Coad, Esq.

For the Respondents

Dome Petroleum Limited,
Chieftan Development Co. Ltd.,

- Shell Canada Limited, Shell

Canada Resources Limited,
Union 0il Company of Canada
Limited, Numac 0il & Gas Ltd.,
Chevron Standard Limited,
Amoco Canada Petroleum

- Company Ltd.

H. L.Irving, Esq. .
For Her Majesty the Queen

H.M. Kay, Esq.
For Norcen and PetroCanada

L. B. Bratland, RPR, CSR (A)
Official Court Reporter

Computer-Aided Transcript
12 January, 1984
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v ;’ . _ Append Ly No. 5

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY

BETWEEN:

CHIEF BERNARD OMINAYAK, BILLY JOE LABOUCAN,
LARRY OMINAYAK, EDWARD LABOUCAN and CHIEF

. BERNARD OMINAYAK suing on behalf of and for
the bepefit of all the 150 members of the
Lubicon Lake Band and 100 other native mem-
bers of the Cree community of Little Buffalo
Lake and The Lubicon Lake Band, a body of

" Indians recognized under the Indian Act, of
Little Buffalo Lake, Alberta.

T

b
N3

Plaintiffs/
Applicants

~and-

NORCEN ENERGY RESOURCES LIMITED, DOME’
PETROLEUM LIMITED, CHIEFTAIN DEVELOPMENT CO. -
LTD., SHELL CANADA LIMITED, SHELL CANADA
RESOURCES LIMITED, UNION OIL COMPANY OF
CANADA LIMITED, NUMAC OIL & GAS LTD.,
PETRO-CANADA EXPLORATION INC., CHEVRON
STANDARD LIMITED, PETROFINA CANADA LIMITED,
AMOCO CANADA PETROLEUM COMPANY LTD. and HER
‘MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF
ALBERTA

€ S - Defendants/
' : ~ Respondents

AFFIDAVIT #4 OF CHIEF BERNARD OMINAYAK

LYo -
0

I, BERNARD OMINAYAK, Chief of the Lubicon Lake

Band, presently residing at Little Buffalo Lake,'Alberta,

MAKE OATH AND SAY AS FOLLOWS:

) - Based on my own observations, activities of

Respondent corporations, and in particular Petro-Canada,
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§ Exploration Inc., Union 0il Company of Canada Limited, Numac
0il & Gas Ltd. and Norcen Energy Resources Limited, in the
Reserve Area form a substahtiallpart of the total activities
(refered to herein as:works, operations and projects) of all
oil and gaé companies in the said Reserve Area aﬁd a sub-}
stantial part of thevtotal development in the said Reserve
Area over the past two yeérs, In pérticular I bhave seen the
follo&ing Respondent companies active in the following areas
§f the Reserve Area:
Union = priparily in the Slave field south of
- Lubicon Lake.

Norcen - primarily in the Evi and Golden fields
" north of Lubicon Lake.

Petro-Canada primarily north of Lubicon Lake.

" Numac - primiarily north of Lubicon Lake and in
the Evi field.

Attached hereto marked Exhibit "A" is a map prepared by
R Gordon Smart on which I have indicated the wells and dril-
ling sites of Respondeﬁts and the areas in which they have
been active since January 1, 1980.

2. The activities of Respondent corporations includ-

ing the cutting of seismic lines, the building of roads and

the drilling and extraction of oil and gas have severely de-
pletea the wildlife on those parts of the Reserve Area where

said Respondent corporations have carried out said activi-
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ties as well as throughout the entire Reserve Area.and have
made it very difficult to bhunt, trap and fish for subsis-
“tence in such areas, asvwell as throughout the said eétire
Reserve Area, because many of the animals whicﬁ we huntea

there in previous years have been scared away by such acti-

. vities.

¥

%

. .

E 3. The Reserve Area is a very good hunting area and a

e

1A%

good trapping area ﬁor'the members of the Lubicon Lake Band

‘and the Cree Community of Littlé Buffalo Lake. Prior to the

8 Tl

‘activities of Respondent corporations in the Reserve Area
over the last two years, moose were quite plentiful in the
Reserve Area especially around Lubicon Lake and Little -
Buffalo Lake, andv the trapping areas in the Reserve .Area
were productive in terms of the nunber of fhr bearing ani-

mals whichAlived there.

m . 4. | However, due to the activities of each of the
Respondent corporaﬁions over the past two yéars, there are
very.few animals left in the areas where Respondent corpora-

. tionsghave and are carrying on their activities and this has
severely dlmlnlshed the number of animals caught or harvest-

ed in those areas and throughout the entire Reserve Area by

members of the Lubicon Lake Band and the Cree Community of

Little Buffalo.Lake.
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5. The activities of each of the Respondent corpbra—
tions in the Reserve Area over the past two years, even
without the activities of other oil and gas 'cofpox"ations.- ’
working in £he1Reserve Area have reduced'the>numbep of ani-
mals available to be caught in the entire Reserve Area‘to a
~critical level. |
6. ’ I bélieve that if is a virtual certainty, based on
the Affidavits aﬁd Exhibits filed in these‘proceedings, in-
‘cluding the Exhibits mentioned in paragraph 15 of my Affida— .
vit #3 and based on my own experience and observaﬁions’as
well, that Respondent corporations will be inc;easing their
activities in the Reserve Area in the coming months. - In
_fact such increased activities have already begun .in tﬁe
last two months. The activities of Respondent oil corpora-
‘tions will Se‘very substantially increased beginning later
" this month,gﬁd continuing through the winter months of 1982~

1983,

7. . In the Reserve Area this winter, there will very
likelf.be hundréds of workers, hundreds of thousands of tons
of equ1pment and supplies brought in, several hundred miles

of seismic 11nes cut and constant activity and passage of

workers and vehlcles, all of which will be due to the acti-
vities of Respondent corporations. Such intrusions and
‘activities will negatively and severely affect the animal

population in the Reserve Area.
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8. I am convinced, based on my past experience and
personai observations, and on ﬁhe Affidavits éﬁd Bxhibits
filed in these proceedings, that the combined effect of the .
activities of each of the Respondent corporations in the

Reserve Area which have taken place to date together with .

pleté the wildlife in the Reser&e Area that it will be im-"
possible for the mémbers of the Lubicon Lake Band and the
‘ @ A Cree Community of Little Buffalo Lake and particularly the
trappers trapping in the trapbing areas in the Reserve Area
to obtain a 1livelihood and SUbsist?nce from hunting and
trapping in’ the _Reserve Area if the said activities of

Respondent corporations are not immediately stopped.

9. ' "I am also convinced that if such activities of
Respondent corporations working in the Reserve Area are im-
mediafely stqpped, it will be possible for the members of
m "~ the Lubicon Lake Band aﬁd the Cree Cémmunity of Little
Buffalo Lake to continue to earn £heir livelihoods and sub-—-

sistence from hunting and trapping in the Reserve Area

|
their planhed activities in the coming months will so de-

becausé a sufficient number of the animals which have left
thée Reserve Area would return to the Reserve Area if the

area were left undisturbed.

10. It is especially essential that no activities of

any Respondents take place in the coming months in the im-

mediate areas in and around and between Little Buffalo Lake
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and Lubicon Lake and particularly in the approximately 25
square miles of land selectéd, set aside and established as
an Indiéaneservé for thé Lubicon Lake Band on thg‘western'
~ shore of Lubicon Lake, described in paragraph 23 of my Affi-
davit #3 and in the present proéeedings,.for othefwise our
use of this very important area will be severely jeopardized
" and sﬁch area may in fact becoﬁe uvnavailable to us to use as

an Indian Reserve.

11, Because of the intensive use of the Reserve Area
for hunting by virtually all members of the Lubicon Lake
"Band and of the Cree Community  of Little Buffalo Lake, in-
cluding the women and the children, the accessability of
this area to such members, as well as the importance of the
Reserve Area asba prime hunting, fi;hiﬁg and trapping afea
_oflApplicanés, the present huhting, fishing and trapping of
Applicants will bé so negatively affected if activities of
ﬁa Respondents are not stopped that our entire way of life will
be jeopardizea as well as our Society and cuiture. Further-‘
more if our hunting,‘fishing and trapping are'alsovnét pro-
tected from iﬁterference inA the entire Hunting/Trapping

Territory, our way of life and our society will not survive.

12. - In the Hunting/Trapping Territory I have observed
activities of each of Respondent corporations over the last
two years including the operation of an in situ plant west

of Cadotte Lake by Shell Canada Resources Limited and Amoco
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Canada Petroleum Company Liﬁited. I am convinced that i

Respondent corporations will increase their activities in .

the remainder of the Hunting/Trapping Territory (ie. exclu-

sive of the Reserve Area) in the coming months. In fact

such an increase in activities.has'already'beguh iﬁ'the last.

two‘months. In particular, since September 22, 1982 I have
~noticed such increase in activity in thé area immediately

north ,of the Reserve Area above the Evi and Golden fields.

13. The activities of each of Respondent corporations
"including fhe cutting of seismic lines, the building of
rﬁads, the drilling and extraction of o0il and gas, the acti-
vities of bundreds‘of workers and their constant use of var-
ious areas have already negatively affected and dep}eted.the.
wildlife in the remainder of the Hunting/Trapping TerritOry
where such Respondent corporations have carried on such ac-
tivities. The planned increase by such Respondent cqrpor;
63 ~  ations of said activities in the remainder of the Hunting/
Trapping Territory will jeopardize the subsistance hunting

and trapping of the members of the Lubicon Lake Band and of

the C:ée Community of Little Buffalo Lake in the remainder

" ‘ -.of the Hunting/Trapping Territory. When combined with the
i B various substantial'activities of Respondent corporations in
the Reserve Area it will be impossible for Applicants to |
continue to obtain their. livelihood and subsistence from

hunting, fishing and trapping unless measures are taken to

protect the wildlife and resources in those areas and to
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insure that Applicants continue to have access to the ani- \
mals throughout the Hunting/Trapping Territory and that \
|
{
\

their hunting, trapping'and fishing therein in pot inter-

Wao i

fered with. ' ' : . |

L Fwle

|
14, The said activities of Respondent corporations in }
E _ v _ \

the remainder of the Hunting/Trapping Territory and the \

planned activities by them in such territory form a substan-

T T e

'f5~ : tial part of the total activities (including works, opera-
tions and projects) of all oil and'gas’companies in the re-
mainder of the Hunting/Trapping Territory and a substantial

part of the total development in the remainder of the Hunt-

ing/Trapping Territory over the past two years and of the
total planned development in the remainder of the BHunting/

Trapping Territofy.

15. - I have also observed that a burial site at Fish

Lake,.where an ancestor of members of the Lubicon Lake Band

and the Cree Community .of Little Buffalo Lake was buried,
(which burial site is shown on Exhibit "C" to the Affidavit
of Edward Laboucan filed.herein), has been bulldozed and in-

terfered witb within the last two years.

16. | In February of 1982 I experienced damage to my
trapline which I verily believe was a result of the
activities of Respondents. My snares were destroyed and a

Lynx was stolen. In addition, I have been informed by the
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following Applicants that they too in . 1982, ecxperienced
damage to their trapping areas and the animals therein as
well as to their traps and equipment and we all verily be-
lieve that such damages were caused by the Respondent
corporations:
_George‘SeeseequonA
Joe T. Laboucan
Arthur Laboucan
‘Mike Laboucan
. _ _ - Edward Laboucan
_ ﬁ ' ‘ . . John Felix Labhoucan
o ' ' Dan Calahasen
Joe A. Laboucan
I have been advised by George Seeseequon that sometime dur-
ing the week of November 15, 1982 several of his traps in
trapping area #1336 were buried'by a bulldozer. In addition
I am advised by the above Applicants that the hunting and
trapplng in the Reserve Area and Hunting/Trapping Terrltory
has been further damaged and detrementally effected since
September 22, 1982 by Respondents. Furthermore, since
CD September 22, 1982 wildlife officers of Respondent Her
Majesty the Queen in Right of Alberta have been harassing
members of our Band and members of the Cree Community of

-LittlejBuffald Lake and have purported to take away two of

our registered traplines.

17. . The damages and effects described in this my

Affidavit #4 and in myvAffidavit #3 are so extensive and
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overwhelming that I and other Applicants will not be able to
continue our way of life and subsistance if the saiad
activities of Respondent“corporations are not halted. These

damages ‘and effects cannot be valued in terms of honey for

us and no amount of money will compensate us for them. We
believe we are threatened with extinction as a people and as

. a society if such activities-are not stopped. The oil and

the gas in the said areas will not disappear even if they
are not extracted ‘right away, ‘but the animals have been

disappearing because of these activities of Respondents and

'will continue to be reduced until soon there will no longer

be enough animals for us to hunt or trap for subsistence.

-18.  Attached hereto, marked Exhibit "B" is a true copy

of an extract of the Annual corporate report of Union 0il

for 1981 showing their intention to pursve oil and gas acti-

‘vities in the said Huntipg/Trapping Territory and Reserve

Area{

19. Attached hereto, marked Exhibits "C", "D" and "E"
respegéively are true copies of letters dated August 11, and

August 16, 1982 from our solicitors to'the solicitors for

Document disclosed under the Access to Information Act
l'information

Respondents requesting certain ~information respecting the

activities of Respondents in the Hunting/Trapping Territory'

and the Reserve Area. I am édvised by my solicitors and I

'do verily believe that no information has been provided to

them in reply to these requests.
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20, I1f Respondents are stopped, only money will be an
issue for thém.. Although our Band has no money at present
and we are very poor we will provide an undertaking to the -

Court for damages if so required by this Honourable Court.

21. | I-make. this myv‘Affidavit #4 in supéort; of an
application for an injunction. I have personal knowldge of
the matters herein deposéd to except where otherwise stated
to be based upon ‘information and belief and whereso stated I

verily believe same to be true. -

SWORN BEFORE me at the City

)
of Calgary, in the Province ) =
of Alberta, this ‘' day of )
November, A.D. 1982, ) .
. e T
)

..J(; . /; .'/..

v s S ‘l ’l. ~ - )
A Commissioner for Oaths in
and for the Province of Alberta.

CHIEF BERNARD OMINAYAK
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Appendix Noo 0

JUDICIAL 'DISTRICT OF CALGARY

CHIEF BERNARD OMINAYAK, BILLY JOE LABOUCAN,
LARRY OMINAYAK, EDWARD LABOUCAN and CHIEF
BERNARD OMINAYAK suing on behalf of and for

" the benefit of all the 150 members of the:

Lubicon Lake Band and 100 other native mem-
bers of the Cree community of Little Buffalo
Lake and The Lubicon Lake Band, a body of
Indians recognized under the Indian Act, of
Little Buffalo Lake, Alberta

L ~ Plaintiffs/
- : . Applicants

-and-

NORCEN ENERGY RESOURCES LIMITED, DOME
PETROLEUM LIMITED, CHIEFTAIN DEVELOPMERNT CO.
LTD., SHELL CANADA LIMITED, SHELL CANADA
RESOURCES LIMiITED, UNION OIL COMPANY OF
CANADA LIMITED, NUMAC OIL & GAS LTD.,
PETRO-CANADA EXPLORATION INC., CHEVRON
'STANDARD LIMITED, PETROFINA CANADA LIMITED,
AMOCO CANMADA PETROLEUM COMPANY LTD. and BER
MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF

ALBERTA

Defendants/
Respondents

AFFIDAVIT OF JOAN RYAN

[y

I, JOAN RYAN, Anthropologist "of the City of

' Calgary, in the Province of Alberta, MAKE OATH AND SAY AS"

FOLLOWS:

1.

I have been requested by the Plaintiffs to give my

'opinion in regard to the culture, society and way of life of
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land-based Indian groups'and economies, and the cffects of

resource development on these.

i g

2. 3 I have made particular studies of hunting and

trapping societies and the effect of development on these

TIETE Fwit

societies and the way of life of these societies. It is my
opinion that there are general principles involved in such

guestions which are appiicable to development as it may

éffe;t the Lubicon Lake Band and the Cree Community of
Little Buffalo Lake. This is especially so in regard to the
predictable patterns of social, cultural and economic

change.

3. My profeséional gualifications include the

following:

a) B.A. - Psychology, Carleton University, 1952.
b) M.Ed. - Psychology, University of Alaska, 1957.
c) Ph.D. .~ Anthropology, University of British

© -l Columbia, 1973. '

4. . In addition to my academic gualifications I have

_the following related experience:

a) 1557—1958 ‘; 'bommunity Development Teacher - Lac 1a:'€i
| Martre,.NWf; éuring which time, with ny par;icipation,'?'
the community wiih which I was involved built 1log
(7A. | ﬁouses to replace tengs. iistarted the health program .
and established the_elementary school and.the adult ba-

sic Engiish program. As the only non-native, I learnedooo187
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the Dogrib language, lived in a log cabin, fished and
hunted for food, travelled by canoe and dogteam to
Yellowknife for supplies and participated in the way of

life of the Community.

b)  1958-1959 - Community Development Teacher - George 
‘River, Ungava Bay. During this time, I stérted_ the

basic Engliéh proggém, helped set up the Arctic Char

fiéh-CGOPerétive, Started_tbe health program and tra-
velled to fishing and hunting camps. I lived in a tent
and hunted and fished for food. I also learned the

Inuktitut ianguage. v ‘

"e) 1960-1962 - Researcher on native edﬁcation throughout
Alaska and Teacher-at-Large in the Canadian Central
Arctic. I explained and established training programs,
and set up seasonal camp schools in the Dene and inuit_

areas. S .

d) 1964-1966 - Senior Research Assistant and Co-editor of
the Rawthorn national study on economic, political and

educational status of " Indians. . This study was

requested by Federal Order-in-Council. I travelled to:

57 reserves aéross Canada for the purposes of this

study»and reviewed extensive documentation on Indians
l;hroughout Canada. I also conducted many interviews

with Indian elders and band councils throughout Canada
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e) 1968-1970 - I worked with the Squamish tribe in British

Columbia on health care services and education services

and for upgrading of urban reserve programs.

" Fwli

f)- From 1974 to date - I have worked part-time with the

'Stoney tribe (3 bands) at Morley, Alberta on cultural

-
.

education programs, and on health - sérviceé. I most
recently completed a study of the impact of alcohol

abuse on these Stoney communities.

q) ,'1974-1976 —= I worked with several Alberta Indian groups
on social "welfare and health services with special

attention to research on Constitutional and Treaty

rights.

’

we A h)y I am currently Head and Proféssor of the Department of :

Db KBl AL E W 1 4 v

Anthropology of the ‘University of Calgary, Alberta,
where I.have taught since 1968. ' »
v - . B

- .
.

el N

5. - As Qell, I have published two books and 16
articles on'contempbfary Indian issues in.Canada, presented
26 papers at national and international meetings on Indians,
~chaired 9 symposia on nati#e issues} and consulted with
seven. Indian groups oh various issues. I was one of 3

anﬁhropologists invited to the IICC (International 1Inuit
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Circumpolar Conference) in Nuuk, Greenland as a resource
person in the Cultural Heritage workshops, and was the only
Canadian anthropologist invited to sit on the U.S5. National
~ ‘Academy qf Science Committee for developing reséaréh direc-

tions and policies for the 1980's for circumpolar regions.

6. | I have studied considerable literature on the
Creeégof Alberta. I am';isa‘aware of the affidavits‘filed
in suppbrt of the préceedingé herein. I gm_éf the opinioﬁ
that the.traaitﬁonaliway of life of the Crees of the Lubicon
Lake Band and thé Cree Community of Little Buffalo Lake
(whom I refer to herein as the Crees of Lubicon Lake) has
been and is a viable way of life economically, politically
and socially, that this way of 1life has bgen‘ and is a
satisfactorx and -fulfilling way of 1life to them. and that
they have continued to maintain and currently have an inde-

pendent,~satisfactory, viable and traditional way of life as

hunters and tréppérs,

-

7. = Moreover, the Crees of Lubicon Lake perceive their '
" lifestyle to be viable and healthy and to be one they wish
to continue. They perceive themselves now on the brink of

changes which are threatening the continuation of their

lifestyle, society and culture. Based on my Kknowledge of
similar situations in the North West Territories and else-~
( . ' where, I consider that the chénges that they are experien=-

cing and proposed increased development activities for the
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immediate future will have the effect of irreversibly
damaging the local economy, the local political structure
and local ritugl and social siructurés. In other words,’
their way of life, will be substantially and inalterably

chahged.

8. . Where ﬁative communiﬁies_in_Canada (and elsewherg
throughout the wofld) hgde been subject to deﬁelopmént for
industry, o0il, urbanization, or'similar purposes, thislcon-
sistently brings as a cbnsequeﬁce a hajor reduction of the
land base and severe restriétion of local economies based on

the land. The situation that the Lubicon Lake Crees face

ﬁith,develppment is not unique and the pattern of change and
gﬁe resulpiné erosion of local economies (and therefore
totai. lifestyles) is predictable. For example, in the
Lubicon Laké "Reserve Area" and traditional hunging and
'trappiné territory, gradual changes have rgsulted in the

-~

past 20 years_froﬁ the oil and gas activity, agricultural

'settlement and the.building of roads. This has reduced the

game available for the Cree hunters. In the past two years, -

the acceleration of development has led to a notable decline |

9. Based on similar experiences of other' native com-

.munities, there is no doubt that the Crees of Lubicon Lake

are on the brink of major economic and social change which

would totally disrupt their lifestyle, society and culture.

000191




Document disclosed under the Access to Information Act
Document divuigué en vertu de la Loi sur I'acces a linformation

l._‘ . ) — l, P

10. Where development has disrupted native lifestyles
in other.areas of Canéda, such development has enc:oached
upon ihe'people'g-relatibnship with the land in terms of
spirituality and their perceived responsibility for steward-
ship. Stewardshib is the fesponsibility to 1eave:the land
and the environﬁent,in a better and more productive state,
'alloWihé for an equal, if not better, quality of life for
. future’ generations. Alﬁbéﬁ inevitably, in tﬁése situations
oo . heither~the religious system nor that stewardship oﬁ;the
" land canibé maintainéd in the face of substantial oil and
gas development in an.area used by native hunters and ﬁrap-

pers.

11. There comes a.point:in all native hunting and

g et

trapping societies when it becdmeé'impractical, economically
and physigaily} to travel long distances to hunt and trap.
It is alsb.not feaéible to transport meat long distances
back to the;comﬁgnity.-.This is‘compoundedAby such things as
extra gas ’transporEation expenses and[or the need to

| transbort food for horses and dogs. As well, if'the land
base beéomes SO rest:icted thgt‘trappers cannot move out qf'.
the settiements to -Qintef céﬁps/cabins,w then trapping on

" distant traplines becomes impractical because animals cannot

be collected regularly and are damaged or "eaten by ;other'

animals, stolen by non-native casual trappers or otherwise

debleted.
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12, " In most land based economic systems, and where the
restriction of that base results in the shift from the land
to the settlement all year round, there are usually housing
problems, an increase in discase due to inadequate water
supplies and lack of sanitation, and an increase in infant.
mortality and disease rates brought about by such
conditions.
1]
C? 13, . . In situations where the land based economy is con-
strained, the resu}ting effects on native societies are:

a) a decrease in the quality of diet, eg. high pro-
tein fresh meat is replaced with store bought
carbohydrates; : ' .

b} -én‘increase in the need for welfare payments§

c) a decrease in productive activities, and increase
in boredom, social pathology, petty crime and al-
cohol abuse; ‘

d)- a breakdown in traditional systems of socializa-
tion, respect, political and kin alignments with

the resulting changes in political, social and
personal relatlonshlps,

e) '1n turn, the total lifestyle of the community dls-
1ntegrates or is altered 1rrever51b1y.

14, - In my opinion, the situvation of the Crees of

Lubicon. Lake, a land-based society, is similar to that of

other land-based societies in Canada and the experience of

other native land-based societies confronted with develop-

ment is appiicable to them.
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15. It is my opinion that with the intensive oil and

gas exploration, drilling and development in the Hunting/

Trapping Territory of the Crees of Lubicon Lake, the socio-
‘economic changes I have described above in paragraphs 10 to
'14 are predictable in respect to the Crees of Lubicon Lake
. and w111 ‘almost surely happen to them. There will surely
also be a further loss of 1nc0me due to a decrease of hunt—"
ing ané rrapplng act1v1t1es a;d a loss of real food sources
due to the decrease in moose habitat and moose populations

and -other fur-bearing animals and due to the decrease of

trapping areas of the Crees of Lubicon Lake.

16, L Cumulative persistent change which accelerates
éoes not allow for community adaptatioﬁ because of the dif-
. ficulty of sustaining the effort required to offset such im-
pacts. In this particular case, it is my opinion the Crees

of Lubicon Lake have had no opportunity to adapt their life-

sﬁyles or ihfrastructures or to build up alternate resources
to offset the negative effects of current and impending‘game
depletion, and the pressure on and the restrictions of their

land base. At the same rime,’fhe'population of the Crees of

Lubicon Lake is increasing and there is a need for an even

larger land base, not a smaller land base. With the
increase of development activities and especially those of
the oil companles in thelr Reserve Area and Hunting/Trapping

Terrxtory, the Crees of Lubicon Lake will be subjected to
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major and probably very adverse social, economic and politi-

cal changes.
17. In comparable cases involving land-based native

|
|
|
|
\
societies, cash'cémpensation for ioss of lifestyle has sel-.
dom. if ever, been satisfactory in the sense that money does |
Anot gllow'for an equivalent quality of life nor can money‘

-éompensate for loss ,ofﬁ.kinship ' reciprocities, community.

shariﬁd,'religion and spirituality, values and socialization

'systems and the other aspects of the particular way of life.

is. In such comparable situations there has been a
disintegration of at least two generatibns'of people due to
the inability of the impacted communities to build up new
infrastructhres, lifestyles and to‘upgrade community housing
and servicés and to ttain for employment. This could be at
least pértiaily prevented still if the lan8~base and animal
populations,.anthhérefore the economic base of the Crees of

Lubicon Lake were‘protécted.

- 19. However, in my opinion, if there are no such pro-
. . . . . EAR .

-

‘tective measures put‘into effect immediately, then the Crees
of Lubicon Lake as a community and society will be over the

brink and the harm done will be irreversible and irrepari'

able. I am not aware of any recorded instance in Canada,

nor in any other part of the world, where there has been
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Y cumulative chonge which has acceleroted and overtaken a
small-scale land-based society such as that of the Crees of

Lubicon Lake in which the society has survived.

20.‘ " In land-based societies, the level 6f formal cdu-
cétioﬁ is generally comparatively low and therngre, pcople
are underskilled and generally unemployable atvany level in
the wage economy, except fof éésual labour and menial jobs.
This is particularly £rue-for the oldef and middle gcnefq-

tions. The time required to train upcoming genecrations usu-

" ally results in the economic unproductivity of at least one.
or two generations before structures are put in place to
make training and cducation adequate and relevant to the

opportunities for the employment available.

2. In the cases of the Crees of Lubicon Lake, it is
my opiniqn that  those persons over 50 years of age are
totally unempioyablé other than -in traditionalv pursuits,
that those between 30 and 50 years of age are virtually
unemployable and that for £hose bctweeﬁ 20 and 30 years of
age, soﬁe are employabie. There has been little cmployment
{n oil and gas development related jobs for Crees of Lubicon

Lake over the past 10 years. In any cvent, it takes many

years to develop a work force in such situations cven in the
unlikely event that a significant number of the Crees of

Lubicon Lake desired such employmcnt.
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22, In many situations similar to those of the Crees
of Lubicon Lake, there are also other losses which occur if
the huﬁtingszishing and.trapping is‘seriously»affected-by
development. For example, the loss of game causes a major
reduction iﬂ fhe pfoteiﬁ content of diet. Even if store-
bodght fobd.is substituted, the tendenéy of groups shifting’
'from subsistence diets to.étore—bought diets is to purchase

quantities of poor grade food, high in carbohydrates. As

Q KAl S 'well, the loss of foods from'géthering activities (such as
berries and local roots and plahts) results in a net loss of
vitamins and miﬁe;alg; These dietary changes offset the
general health of éeople in the community. The addition of
sugar, Ppop, élcohol, gnd‘carbohydrates, no£ usually found_in
hunting and trapping cabins increases the incidence of
diseases, such .as caries, juvenile diabetes, cirrohsis,

obesity and other related conditions.

-23. Another change often seen in communltles wvhere
fam111es no longer regularly use trapping areas is a re-
striction in rec1proc1ty of relatlonshlps, such as the abil-

ity to share w1th kin, and to care for the elderly and the

3 : very youngd. This is in no small measure because of the re=
duction in quantlty of food source and lack of purchasable
income. Moose cén support a small community; alternatively,
the incohe available is not likely édequate to buy suffi-
cient beef to feéd the same number of people. The shift

then from a land-based economy to a cash-based economy
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- creates a major change in the structure of social relation-

ships.. This in turn often'leads to different social struc-
tures and changes'the'vety essence of the society itself.
Experience in many other countrles has shown that attempts
to restore balance to political and social relationships,
and to compensate for major economic changes in small-scale

soc1et1es have never been successful. The' levelling-off

“ .

process, as adjustnents are made over time and several gen-
erations, never returns to the same original point of quali—_
ty. 1In my opinion, the Crees of Lubicon Lake will face the
same problems if their dependance on the land is compromised

by encroaching oil and gas development..

24, | Changes in economic structures lead inevitably to

similar and irreversible changes in political structures as

closed system of social sanctions, and government by concen-

community in its outside relations adequately eventually but

well. Wlth 'the shift in the economic base and the elimina-
tion of many kin’ exchanges, the structure of the communlty

shifts from one based on traditional authority and respect,a
sus, to a variety of political structures which serve the
which involves the loss of other values. For example, the .
process of dec151on-mak1ng in small—scale societies is

generally by concensus in which . the elders play a very

significant part, even when the chiefs are young.
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However, wheh the small-scale society is infringed upon by
the 1arg¢r society and where decisions have to'be made ﬁore
guickly and on the. basis of majorify vote, where the outside
must. be dealt witﬁ by 6né'or two representatives and in the
non-native language, there is usualiy a drastic aiteraﬁion
in the nature §f political = process, leadership ‘and
| alignments. Suéh .éhanges ~alter the basic fabric ana_

functioning of the sociéi& in- question.

25, | Deveiopment brings roads, increaseé traffic and
construétion workets resulting in harmful effects, such eas
alcohol and drug abuse, prostitution, venereal diseasé,

- unwanted  pregnancies and temporary and disvuptive
relaéiohships between non-native men and native women with
negative cdqsequences.oﬁ their children. This often leads
to abandonﬁént of the community and to living on welfare in
cities. This tears apért the unity of.the families and of

{%\ ~ the commupities:fané severely - weakens their heritage and

| self-identity.

26. o Development in a formerly relatively closed area_;’
also brings other predictable ‘results: Indian men

dispossessed of their roles as pro&iders, heads of families

and heads of political units, téna to lose their own
self-reséeét and sense of worth and often turn to liquor
with very negative effects on them and their familieﬁ.
Young‘native people who ﬁercéive no furture for themselves

also often turn to alcohol abuse. ‘
' - ‘ ' A 000199
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27. ' A£ the moment, it is my opinion thét the Crees of
Lubicon Lake constitute a bounded community with its own in-
stitutions whiéh are'working well in thé pfesent environmen-
tal and social ;ontext. Reliéion is a critically Sinding
“force in the .coﬁmﬁnity which ehhances the -relaﬁionéhips
between political, social and economic activities. Any
shift in tﬁeir infrastructure . will édversely aff;ct the
community -and the conseqﬁén&és are predictable and will

likely follow the.ggneral patterns described above.

28, | - It is ﬁy opinion that the community of the Creés
of Lubicon Lake, like other small and homogenous cémmunities
~with a fiXed'land base, can survive as a distinct group if
given proper protection. Elsewhere in Alberta and Canada,
'aevelopmenﬁ has had'a’bery substantial negative impact‘on
native communities and irreversibly disrupted.their way of

life.

29. ' There is a very great risk that if development ac-

Ed
3
&
2
i
£
5
&

tivity,. particularly oil gnd'gas exploration, driliing and

develobment, increases in the Reserve Area and in the tradi-

HELT

tional Hunting/Trapping Territory of the Crees of Lubicon
. Lake, the result of the continuation of such activities will
be the destruction of the society, culture, traditions and

way of life of the Crees of Lubicon Lake and the destruction

. of their economic base.
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If such development activity increaées in those areas in the
very near future, it is predictable thét 'their_ society,

‘ culture, traditions and way of life will be.ir¥epayab1y and
irretrievablyldeStroyed. In such case, no amount of money
can restore the quality of life of the Crees of Lubicon Lake:
6f reverse the resulting neéative impacts of such

"development activity. 'The pattern and resuits éf many other:'"
essentially similar fsit;étions will be repeated with the.
already famiiiaf: negative éonsequences -upan the wvaluable

'éociety,_culture, traditional practices and way of life of

4

the Crees of Lubicon Lake.

30, - ) 1 make this my Affidavit in .support of an
application for antinjunction, I have pérsohal knowlgdge of
the matters herein deposed to except where otherwise stated

~ to be based hpon information and belief and whereso stated I

verily believe same to be true.

SWORN BEFORE me at the City )

of Calgary, in the Brovince ) \
of Alberta, thisz3™day of ) 3
Novenber, A.D. 1982. ) . < R _
o T ;.;. SNl e e
Foeye Crosire/ ) JOAN RYAN

A Commis<ioner for Oaths in
and for the Province of Alberta
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e “«rre No. 8201-03713 A.D. 1982
' ' IN ‘THE '

i - COURT OF QUEEN'S BENCH OF ALBERTA
‘ ' JUDICIAL DISTRICT OF CALGARY (

BETWEEN:

, CHIEF BERNARD OMINAYAK, BILLY JOE
- ' . ~ LABOUCAN, LARRY OMINAYAK, EDWARD
s ' ' - OMINAYAK and CHIEF BERNARD
OMINAYAK suing on behalf of and
for the benefit of all the 150
members of the Lubicon Lake Band
and 100 other native members of
the Cree community of Little
Buffalo Lake and The Lubicon Lake
Band a body of Indians recognized
: - under the 1Indian Act, of Little
: Buffalo Lake, Alberta

Plaintiffs

-and-

NORCEN ENERGY RESOURCES LIMITED,
DOME PETROLEUM LIMITED, CHIEFTAIN
‘DEVELOPMENT CO. CANADA LIMITED,
SHELL CANADA LIMITED, SHELL CANADA
RESOURCES LIMITED, UNION OIL/
COMPANY OF CANADA LIMITED, NUMAC
OIL, & GAS | LTD., PETRO-CANADA
EXPLORATION INC., CHEVRON STANDARD
LIMITED, PETROFINA CANADA LIMITED,
" AMOCO CANADA PETROLEUM COMPANY
LTD. and HER MAJESTY THE QUEEN IN
RIGHT OF THE PROVINCE OF ALBERTA

Defendants

TAEFIDAVIZ QF RYAN
(,-.'. K 2T

- Uv~

- NOV2 4 1982

RSt rey £ s e g
s 7 .
Sl [ X

WILSON, STAROSZIK & DANIELS
Barristers & Solicitors - o i
200, 1414 - 8 St. S.W. o
Calgary, Alberta o
T2R 1B8 - C
N . ' File No: 82-033 KES )
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UNITED NATIONS OFFICE AT GENEVA

ACC i S .
Télégrammes : UNATIONS, GENEVE 3 Pagis des Nations
Télex : 28 9596  FiLE CH 41211 GENEVE 10 /
Téléphone: 346011 310211

REF. Ne: G/S0 2 CANA
(4 rappeler dans |a réponse) lé.-{ /1932/ 51 (3

‘

The Secretary-General of the United Nations presents his compliments

t0 the Permanent Representative of Canada to the United Nations Office

esese at Geneva and has the honour to transmit herewith the text of a decision
adopted by the Working Group of the Human Rights Committee on 9 November 1984,
concerning communication No. 167/1984, submitted to the Committee under
the Optional Protocol to the International Covenant on Civil and Political
Rights by Bernard Ominayak, Chief of the Lubicon Lake Band (assisted by
Je Lefevre).

In conformity with paragraph 1 of this decision, the Secretary-General
eeses has also the honour to transmit herewith, under rule 91 of the provisional
rules of procedure of the Committee, the text of the communication in
question (initial letter dated 14 February 1984), requesting from His
Excellency's Government information and observations relevant to the

gquestion of admissibility of the communication.

This request for information and observations does not imply that any
decision has been reached on the question of admissibility of the

commmnication.

The information and observations from His Excellency'!s Government
should reach the Human Rights Committee, in care of the Centre for Human
Rights, United Nations Office at Geneva, within two months of the date of
this note, that is not later than 21 January 1985.

21 November 19844
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