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- Govemmeht Gouvernement . : . :
of Canada du Canada - : MEMORA_NDUM : NOTE DE SERVICE

'_\ ’ ) j SECURiTY-CLASSIFICATION-DE SECURITE

e MR. T.G. STREET, Q.C. .

CHAIRMAN, NATIONAL PAROLE BOARD _l OURFIE- N/RERERENCE
lﬁ _ : o _~' YOUR FILE- V/REFERENCE
" FROM : ' | 7 - | B
DE DEPUTY SOLICITOR GENERAL

. ) . ] DATE

l » B June 22, 1973

susieciB411 C~2 = Capital Punishment

OBJET

1. During the discussion of the above bill yesterday, before
the parliamentary Justice and Legal Affairs Committee,

Mr. Raynald Guay, the Rarliamentary Assistant to the Minister of
Justice, stated that there have been cases in the past where a
_convicted murderer would have been let out on parole and would
have committed another murder or a series of them.

2.  After the meeting, he came to me and referred to the case
of Leopold Dion in Quebec City. ‘
3. I teld him that my information was that Dion had been
, convicted of murder only once and that he had never been let out
- on parole after that. o -

4. I promised Mr. Guay that I would look into the matter.

I would like to send him a short note setting out the facts of

‘the Dion case and I would appreciate it if you would have a :
letter prepared for my signature accordingly. ' '

5. I would appreciate it if this could be done for Monday, so
that Mr. Guay could be provided with the informatfon that he has
requested before the Committee meets again on the Capital Punish-
ment Bill, Tuesday night.

) [0/ T My ”U'L n
CRIGINAL SKGNE pag
s 3
R TASSE
RT/hl Roger Tassgé
A
¥
A
v . .
) - a3 ) :
; . 3 " : 001639
. s P “ ) ~N . :
CGSB STANDARD FORM 22d ' , M ' $7540.21-865-6699 R ' S v FORMULE NpRMAusE‘Ezzd DEL'ONGC
£ o 7 AL N o - W e bt - i T PR ) 3 L B _—




Document disclosed under the Access to Informat/on Act

% % Government ~ Gouvernemant _ T , Document divulgué en vertu dela L/scy CeS /nformat/on
% of Canada du Canada : MEMORANDUM . NOTE DE SERVICE

%_ ’0. - IR o - : | .  SECURITY- CLASSIFICATION-DE SECURITE

' OUR FILE N/REFERENCE FT‘WV/

[ N A Classer’
r— ” ’ - LG rv_c.)un FI.LEV-'V/.R.E'FE.RENCE
”;?M © EXECUTIVE ASSISTANT B
T ' ' ' - 2% June 1973
s BILL TO EXTEND PARTIAL BAN ON CAPITAL PUNISHMENT '
osier COMMITTEE EXAMINATION :

The Standing Parliamentary Committee on Justice and Legal Affalrs plans
two more Sessions to wrap up its consideration of this Bill: ' '

Tuesday, 26 June, at 8:00 p.m. in Room 269, West.Block
and
Thursday, 28 June, at 9:30 a. m. - Room not designated.
The Solicitor Ceneral is aware of the first Session, may not yet be aware

o of the second. Mr. MacKenzie will inform us of the room designated for . | _
the Thursday Session as soon as he knows it. :

—> c.C.: Mr;‘z.vLevine“— for informetion.
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D Government  Gouvernement
of Canada  du Canada MEMORANDUM NOTE DE SER

SECURITY. cmssnnc;&n%'

})c> . DEPUTY SOLICITOR GENERAL

OUR FILE~ N/REFERENCE

YOUR FILE— V/REFERENCE

DE EXECUTIVE ASSISTANT
DATE
’ _] 22 June 1973

wwer BILL TO EXTEND PARTIAL BAN ON CAPITAL PUNISHMENT
over - COMMITTEE EXAMINATION

The Standing Parliamentary Committee on Justice and Legal Affairs plans
two more Sessions to wrap up its consideration of this Bill:

Tuesday, 26 June, at 8:00 p.m. in Room 269, West Block
and
Thursday, | 28 June, at 9:30 a.m. - Room not designated.
The Solicitor General is aware of the first Session, may not yet be aware

— of the second. Mr. MacKenzie will inform us of the room designated for
the Thursday Session as soon as he knows it.

c.c.: Mr. Z. Levine - for information.
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NOTE DE SERVICE

SECURITY- CLASSIFICATION-DE SECURITE

OUR FILE~ N/REFERENCE

YOUR FILE~ V/REFERENCE

DATE

22 June 1973

BILL TO EXTEND PARTIAL BAN ON CAPITAL PUNISHMENT

The Standing Parliamentary Committee on Justice and Legal Affairs plans
two more SBessions to wrap up its consideration of this Bill:

Tuesday, 26 June, at 8:00 p.m. in Room 269, West Block

and

Thursday, 28 June, at 9:30 a.m. - Room not designated.

The Solicitor General is aware of the first Session, may not yet be aware

of the second.
the Thursday Session as soon as he knows it.

Al

c.c.: Mr. Z. Levine - for information.
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Caen e rent Gouvernement

e G duCanada - - oo ME MORAMDUM NOTE DE SFRV!CE o
' ) N i ' T ~_—l _ SECURITY cu;smcmxow Y3 S‘fUA e

SOLiCITOR GENERAL CONFIDENTIAL

GUR FILE N REFERENCE

>3

YOUR FILE- V RPEFERENCE

]

FROM . DEPUTY SOLICITOR GENERAL

. . . g . DATE |

'l o R T L _Jf - June”22, 1973

. swc - Capital Punishment

‘1. "~ Attached is a copy of the material prepared by the Department of T
~Justice proposing amendments to Bill C-2, along the lines that you have ' .
indicated to the Justice and Legal Affairs Committee yesterday. This

material has been sent over to the Clerk of the Committee for distribution -

to the nembers.

v (_:/-
L
Roger Tassé

Attach.

¢c.c.- for the information of:

MR. A. J. MacLEOD, Q.C. .
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e o ' TEX"‘ OF ‘3ILL C- 2 AS IT WOULD READ
' s .f . IF AMENDED IN ACCORDANCE WITH THE

MOTIONS TO AMEND BILL C-2 PROPOSED ,
BY=THE SOLICITOR GENERAL ON JUNE -21, 1973

BILL C-2

An Act to amend the Criminal Code

'with respect to persons convicted of murder

R.S., cc. - . ..v. ' HervMajesty, by and with the advice
- - .and consent of the Senate and House of Commons of

Canada, enacts as folloWS;d

Short =~ . - "1, . 7This Act may be cited as the
title I ' ' | ' .
o Criminal Law Amendment {Punishment for Murder) Act.

:v2, . ": . Sectlon 214 of the Cnlmlnal Code,

as amended by the Crlmlnal Code 1967 Amendment Act,-

chapter C-35 of the Revised Statutes of Canada, 1970,
is repealed.
3. : Section 218 of the said Act is

repealed and the following substituted therefor:

>unishment . "218. (1) Every one who commits murder
for’ . ’ v o
nurder "+~ is guilty of an indictable offence and shall be

sentenced to imprisonment for life.

‘onditions ' - (2) Notwithstanding anything in the Parole
>£ granting

>arole : Act and unless the Parliament of Canada otHerw1se
| dlrects, no person |

(a) upon whom a sentence'oflimprisonment

- for life in fesnect of murder has been
imposed after the coming into force of
this section, |
-(5) updn whom a sentence of imprisonmenﬁ

',for llfe is deemea by sectlon 8 of the

Crlmlnal Law Amcndnent (Punlshment for

AR o e s f g

Murder) Act to have been imposed, or

T A e g B
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ixtension

f term to

e sexrved
wefore ,
11igibility
‘or parole

(e) .

'vshallrbe
Vgrant'of

@

(o)

(3)

o Dacument disclosed tnder the Access to Information Act

_that. person°

in fespeet ofmwhom”a'sentence;of
death in respect of‘murder,has been.
commuted after the comimng into force
of this-section to impriSohméﬁt

for life,

releaseddpursuantsto the.termsrofaa-

parole under the Parole Act unless

at leaat ten years of that sentence

“calculated in the.manner.descrlbed,ln

’:EUbseétibn'(4) havedbeentserved. and

the Natlonal Parole Board by a f:-

ivote of at least two-thlrds of 1ts‘uh ,
’fmembers, has made a dec151on that

tparole under that Act be granted to'

Notwithstanding paragraph (2) (d);ﬂthe

judge presiding at the trial of am accused

who is or was convicted of murder or, where such

judge is unable to do so, another judge of the

same court may

(a)

(b)

at the time of sentencing of the accused,

in a case referred to in paragraph (2)

at any time on apélicatien made to him
within a reasonable time after
(1) the coming intohforce7of this
section, in a case referred to
in paragraph (2) (b), or
(ii) the exeeution'of am instrument
or writing mentiomed in
subsection 684 (2} declaring.
that a‘sentence of death has
"'ﬁ;been commuted, in a case.

'-.referred to in paragraph (2) (C),

g T N R . . o - =

- AR
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having reqardvto the character of ‘the accused

‘. : the nature of the offence and the circumstances
surroundlng 1ts comm1551on, and to any.recommendatlon
‘made pursuant_to sectlon_596.l,'by order substltute'

- for the numberyof years.specified in paragraph (2)_(d)'
S a number of years thatuis'not more than'twenty N |

but more than ten. .

ime ff. b " (4) In calcu1ating the time referred to in
spent in R e i
zustody v _ .paragraph'(Z) (da) or the tlme substltuted therefor'

: pursuant to subsectjon (3), there shall be . S
llncluded any tlme spent in custody between,;
(a) yln the case. of a sentence of 1mpr3conment
dtfor llfe, the day on whlch the person d'- I
'Agfwas arrested and taken lnto custody in
Erespect of the offence for whlcn he was
sentenced to 1mprlsonment for llfe and
the day the sentence was imposed or was

deemed by section 8 of the Criminal Iaw

Amendment (Punishment for Murder) Act

to have been imposed, or

(b) in the case ofta sentence of death,
the day on which the person was arrested
and taken into custody in respect of the
offence]for which he was sentenced to
death and the day the sentence was commuted.

Temporary . | (5) Notwithstanding the Penitentiary

absence and e
jay parole hct and the Parole Act, in the case of any person

described in paragraph (2) (a),.(b) or (c¢), no -

absence may be authorized under section 26 of the

Penitentiary Act and'no day parole may be granted

_dunder sectlon 10 of the Parole Act untll the"

| erlratlon of all but three years of the tlme
'freferred to in paragraoh (2) (d) or the tlme

' SJbStltuted therefor pursaant Lo subsectlon (3),

as the case may be.,

. 001647
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=commendatlon
{ JurY

e

5. h - The'sald Act is ﬁurther'amended by -

(6) For the purposes of Part XX, the sentence

of imprisonment for life prescribed in subsection

(1) -is a minimum punlshment."f‘

,43h_ ' Sectlon 511 and subsectlons 538 (3)

~and 589 (2) of the sald Act are repealed

' adding thereto, immediately after section 596, the

»'ff°11owihg section: . .-

V"596'1 ;- Where a jury finds an accused gullty .

of murder, the judge who pre81des at ‘the trlal
shall before dlscharglng the ju*y, put to them
the follow1ng questlon.

:"You have found the accused gullty of

':murder and the law requlres that I now pronounce

a sentence of imprisonment for life’ agalnst
- him. Do you wish to make any recommendation
with respect to the nurber of years he must

serve before he is eligible for release on

paroie? You are not required to make any

recommendation but if you do,.your recommendation

will be considered by me whem I am considering

whether I should substitute for the ten year
period, which the law would otherwise require
- the accused to serve before he is eligible for

release on parole, a number of years that is
” . .

"

not more than twenty but more than ten."

o
WD i i
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S
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6. The definition "sentence" in section 601

of the said Act 1s repealed and the following subStitutedu

..therefors

o "sontence" 1ncludes a declaratlon made undel

subsectlon 181 (3), an order made under

:Sectlon 95, 653 654 or 655 or subsection
218 (3), and a diSpositfbn made under
~_subsectlon 662 1-(1), subsectlon 663 (l) or
'subsectlon 664 (3) or (4),,

‘A~7gf-ﬂﬁ - Subsectlon 684 (3 ) of the qald Act, 'a “_' B

o as amended by the Crlmlnal Code 1967 Amendment Act, -

dvchaptel C 35 of the Rev1sed StatuLes of Canada, 19/0,

is repeared and Lhe follow1ng suostltuted therefort

';',1’__6.(:35 . 'ﬁaﬁnithsﬁandin'g any other 1awor
authdrity; a éerson |
(a) invrespeet of nhom a sentenee of death
has been commuted to imérisonment
for life or a term of.imprisonment,

(b) upon whom a sentence of imprisonment

for life has been imposed as a minimum

punishment, or

(c) upon whom a sentence of imprisonment

for life is deemed by section 8 of

the Criminal Law Amendment (Punishment

for Murder) Act to have been imposed,

”

shall nct be released during his life or such
term, as the éase may be, without the prior
dpprovaT of the Governor in Council, but this

section does not apply in respect of any absence

authorized under section 26 of the Penitentiary Act

_ the Parole Act. "

001649
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where, either before oroafter the

coming into forge of this Act, a person has been

‘e | convictedvof-havingfcommitted a murder that .-

@

'1_day that is within the period from

»

was alleged by an_indictment'to'have'

been commltted on, or on or about,

fDecember 29, 1972 to the comlng 1nto

'force of thlS Act, or between two days

':w1th1n that perlod and

-was, at the tlme alleged by the 1nd1ctment

'3'to have been the. tlme when the murder was -

commltted punlshable by death

w.snch~person shall 1f upon the comlng into force of

thlS Act he has not been sentenced be sentenced to

1mprlsonment for llfe, and 1f at that tlme he has

} been sentenced to. death, that sentence shall be

deemed to be a sentence of imprisonment for 1ife

imposed by the court that sentenced him to death

on the day that it so sentenced him. -

“dem ) o9,

(1) Where, after the coming into force

of this Act,

(a)

~ (b)

‘proceedings are commenced in respect of
a murder alleged by an indictment to
have been committed on, or om or about,

a'day that is,within the period ‘from

‘December 29, 1972 to the coming-into force

”

of this Act, or between two days the earlier
of which is within that period, or
a new trial of a person is commenced for

avmurder referred to in paragraphA(a),

- .the offence shall be tried and determined and any‘

s?f;punlshment 1n respect of the oflence shall be 1mposed,d'

Miffas if - the offence had been commltted after the comlng

s 1nto fotce of thls Act.
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1en (2) For the purposes of,this sectiOn, proceedings
-oceedings
mmenced,

]

1n respect of an offence shall be deemed. to have

"commenced upon the preferring of an 1nd1ctment oursuant . g

" to the prov151ons of Part.XVII_of the-Criminal Code. -
ming - . lO R Thls Act shall come lnto force'
to - ' S o
rce . on a day to be flxed by proclamatlon.
)
”~
r ..
¢
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Lo L :
e 7 : ,". - - LE TLXTE DU BILL C 2 SF LIRAIT COMME
.o o R . 8SUIT S'IL ETAIT MODIFIL CONFORMEMENT

A LA MOTION PROPOSbE PAR LE SOLLICITFUR
GENERAL LE ?l JUIN 1973.

Bill C-2 .

" Loi modifiant le Code criminel en.ce qui ‘concerne

LD g e cumemager s e

les personnes déclarées coupables de meurtre
Sa Majesté; sur l'avis_et'du.COnsentement du Sénat
et de la Chambre des”communes du Canada, décréte:

Titre 1. 'La présente'loi ﬁeut'étre-citﬁe sohs ié titre: . . !
abrégé

Loi modlflant le droit penal (pelneApour meurtre) : ,f

2. L artlcle 214 du Code crlmlnel tel qu 11 resulte ca

sa modlflcatlon par la Loi de 1967 modlflant le Code o ‘7-- ) i

-crlmlnel, chapltre C- 35 ‘des StatuLs révisés du Canada de - L

1970, est abroge.v ,_'-14 f”_v B o _ffﬁzv

3. L artlcle 218 de ladlte loi est. abroge et remp]ace

par ce qu1 suit:
Peine pour "218 (1) Quiconque commet un meurtre est coupable
meurtre o . A T
d'un acte criminel et doit &tre ccndamné 3 1'emprisonnenment .

d perpétuité.

Conditions ' _ (2) Nonobstant toute disposition de la Loi sur
d'octroi’ ‘ T
de la 1i~ |la libdration conditionnelle de d&tenus et H m01ns que 1e
bération )

condi~ _ Parlement du Canada n'ordonne le contralre, nulle personne

tionnelle

a) & gui une sentence d'emprlsonnement d perpétuité
pour meurtre a ¢teé 1mposee apres 1’ entree en V1gueur
du present artlcle,

"b) & Qui une sentence d'emprisonnement a perpétnité

est, aux termes de l'article 8 de la Loi modifiant le

droit pénal (peine pour meurtre), réputée avoir é te
imposée,‘ou . : L S ' |
c) relatlvement a laquelle une sentence de mort pour e

;:‘meurtre a ete commuee, apres 1! entree en vxgueur da -~ A

,presen* artlcle, en un emprlsonnement pe:petU1te,

‘001652
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ne doit &tre remise e¢n liberté en vertu de l'cctroi d'une.

libération conditionnelle aux termes de la Loi sur la

lib&ration conditionrelle de détenus, & moins. -

d) qu'elle n'ait purgé<au moins'dix annéeS'de'cette
sentence, calculees de la manlere 1nd1quee au paragraphe
R B 7(4)1 et

e)' que la Commlss;on natlonale des llbetatlons condi-~
7t10nnelles n alt de01de, par un vote a’ au m01ns les

deux tlers de ses membres, q! accorder a cette personne ’f
'la llberatlon condltlonnelle visée par cette 101.{'
?roiongaticn t (3) Nonobstant 1! allnea (2)d), le juge qul pre51de le
ie la pério- T
e & purger proces d un accuse qu1 est ou a été declare coupable de ,
want d'étre ’

idmissible meurtre, ou, lorsqae ce juge est 1ncapable de ce falre, un
i la libéra- o , .

~jon condi- autre juge du méme tribunal . peut,

cicnnelle -

a) ‘au moment de prononcer la sentence de l accuse,
s'il s'agit d'un cas visé & 1l'alinda (2)a), ou
._' b) ‘& tout moment, sur'demande) pourvu que cette demanﬁe
lui soit présent@e dans un dé&lai raisonnable
(i)caprés l'entréefenbvigueur'du présent.article, 5'il

'ﬂs’agit°d‘un cas Viséwa l‘alinéa (2)b), ou

(11) aprés la 31gnature dﬂun 1nstrument ou d'un écrit
.mentionné au paragraphe 684(2),-déclarant qu'unea
':sentence devmort a 8té commude, s'il s'agit'd'un

_cas,viSé-é l'alinéa (2)c),; o

cempte tenu du caractere de l'accuse, de la nature de 1' 1n%A

fractlon et des cxrconstances qul cnt entoure sa perpetratlon,

ainsi que toute recommandation faite en application de
l’article,596.1 remplacer par ordonnance le nombrefd'années-

spécifié 4 1l'alinda (2)d). par un nombre d'années supérieur

& dix mais ne dépassant pas vingt.
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Temps 14) Dans le calcul de la période'mentionnéeva 1'alinéa
passé ' R )

garde . (2)d) ou de celle par laquelle celie—ci eSt remplacée en

appllcatlon du paragraphe (3), 11 d01t etre 1nclus toute
pcrlode passee sous garde,
a) Dans le cas d une sentence d'emprlsonnement a | .
_perpetulte, entre le jour ou 1a personne a 8té arrétée
et incarcérée par suite de 1t 1nfractlon pour laquelle -
R elle a ete condamnee 1" emprlsonnement E perpetulte
et le Jour ou la sentence a ete 1mposee ou est reputee,

y

aux termes derl'artlcle 8_de la L01 modlflant le dr01t

'penal (pelne pour meurtre), avoir ete 1mposee, ou,,

b) dans le cas d'une sentence de mort, entre le Joﬁr

ol la personne a &té arrétée et incarcérée par suite de

l'infraction.pour laquelle elle a &été condamnée &
" mort et le jour ol la sentence a &té commuée.

bsence (5) Nonobstant la Loi sur les pénitenciers et.la Loi sur
emporaire : .
t libération la libératior conditionnelle de détenus, dans le cas de
ondition~--- _
elle de jouy toute personne visée a l'alin&a (2)a), b) ou c), aucune-

absence ne peut 8tre autorisde en vertu de l'article. 26

| de la Loi sur les pénitenciers et aucune libération condi-
tionnelle de jour ne peut &tre accordée en vertu de l'article

10 de la Loi sur la llberatlon conditionnelle de détenus

avant la troisiéme année precedant l'expiration de la période

{
¢
mentionnée a l'alinéa (2)d) ou de la periode par laquelle o i
celle~c1 est remplacee en appllcatlon du paragraphe (3)
<eine mi~ (o) Aux fins de la Partle XX, la sentence d'emprisonnement
imum

a perpétuité prescrite au paragraphe (1) est une peine minimum."
4. L'article 511 et les paragraphes 538(3) et 589(2)
de ladlte 101 sont’ abroges.
J

5;‘:,> Ladlte loi est en outre modifiée par l'insertion,

pimmédiatementpapres'l'a;tic;e 596, de_l‘article suivant: -

“ 001654
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"596.1 Lorsqu'un jury déclare un_accusé coupable

de meurtre, le jugé qui préside au procés doit, avaﬁt de-

dissoudre le jury, posér aux jurés la question suivanterx

 "V6#s aveé déclare l‘éccuSé coupable de meurtre
\etrla loi. exige qﬁe'jé'prononce maihtenantiéontre lui
l1a peine d'emprlsonnenent a perpetulte Dééiréz—vous '
falre une recommandatlon quant au nombre a' années
qu 'il dOlt purger avant de devenlr admm551ble a lajlibé-.‘

‘ration comhtlonnelle'> Vous n etes pas tenus de falre -

td
..

_une recommandatlon, mais si vous le faltes, je tlendra1
'compte de votre recommandatlon lorsque j"examlneral si

je dois remplacer ou non par une période superleure a

_dix ans mais ne'dépaésant pas vingt ans, 1a‘période de v‘ o,
dlx ans que 1 accuse devrait autrement purger en vertu

de la loi avant de devenlr adm1551ble 3 la llbeLatlon
1;°

conditionnelle."

6. B ' ‘La définition des termesdgsentenbe» ou

ltzcondamnation».figurant 5 l'article 601 de ladite loi est

St . 2, .
C T i o T b S e b XS A

abroge0 et remplacee par ce qui suit:
«sentence» ou«condamnatlon» comprend une declaratlon
falte aux termes du paragraphe 181@3), une ordon—»‘

nance rendue aux termes de 1 artlcle 95, 653, 654

ou 655 ou du paragraphe 218(3), et une décision
prise en vertu du paragraphe 662.1@1), du paragr«*
phe. 663(1) ou du pabagraphe 664(3) ou (4)

7. ' Le paragraphe 684 (3) de’ ladite 101,_tel

éuiil résulte de sa modification par la Loi de 1967 modifiant

le Code criminel, chapitre Cf35 des Statuts revisés du Canada

de 1970, est abrogé et remplacé par ce qui suit:

001655
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orobation. , "(3)' Nonobstant. toute autre loi ou autorité, une
gouver- - : : - ' ‘
ur en personne, o ' ) , .
nseil de = ' R =
remise - a) a l egard de qul une sentence de mort a -’
liberté , :
rés com- été commuée en emprlsonnement Y perpetultet'
tation _ T ' : : . ' : ' ,
la sen- ' ou en un emprisonnement a temps, = . ’ - - ]
nce R : S . : -‘
- ' . b) & qui une sentence d'emprisonnement & ’ ' e

’pefpétuiﬁé a~éte‘imposée comme peine minimum,'
"c) §'qui ﬁne sehtence“a'emprisohnemeht a @ef;'
petulte est, aux termes de l'artlcle 8 de la  _-.i j'ef

L01 modifiant le droit penal (pelne pour meur-

tre), reputee av01r ete 1mposee,
ne d01t pas &tre remise en llberte de son v1vant ou pendant
la duree de son emprlsonnement selon le cas, sans 1' appro—

bation anterleure du gouverneur en conseil; tout efols cet

article ne s'applique pas a 1l'é@gard d'une absence autorisée

en vertu de l'article 26 de la Loi sur les pénitenciers ou

d'une'Iibération conditionnelle de jour accordée en vertu

de 1l'article 10 de la L01 sur la libération condltlonnellc

de detenus.,_"

lesure " 8. . . Lorsque, avant ou apré@s l'entr€e en vigueur de

ransi- - o , ' o : .

olire - la présente loi, une personne a &té déclarée coupable d'un
' meurtre

a) dont un acte d'accusation alldgue gu'il a &té = -
commis un jour ou vers un jour se trouvant dans

-

la période allant du 29 décembre 1272 & l'entrée _
en vigueur ée-laiprésente~lbi, ou entre deux jours
se trouvant dans cette éériéde, et | |

b) qui éfait, a'l'époque'oﬁ l;acte d'accusation
_allegue qu 11 a ete commls, punlssable de mort,v

cette personne d01t, 51 ‘elle n'a pas été condamnee lors~””"

N

" de l{entrée'en_vigueur de la présente loi, etre_condamnee

3 l'emprisonnement 3 perpétuité et, si a cette époque. elle’

a été condamnée . mort, cette sentence doit &tre réputée ‘
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étre une sentence da' emprlsonnement a perpetu1te qu'a

1mposee la cour . qul 1'a condamnee d mort le jour ol elle

1'a a1n31 condamne.

JIdem

9. - (1) -Lorsque, aprésbl'entrée en vigueur de la présente .

loi,

”g)ldeé pfoééaures sont commencées relativement
' §Aﬁn meurtre dont un acte d'acqusatidn aliégﬁe
‘qu'il a été,commis un jbﬁr oﬁ vers'ﬁn j@ﬂr se ‘
htrouvant dans la perlode allant du 29 decembre 1972 e
& l'entree en v1gueur de la presente loi, ou entre;“ x
»deux jours dont 1le plus ancien se trouve dans cette
"iperlode, ou - | | |
_b) un nouveau proces ar une personne est commence‘
;:relatlvement da un meurtre visé a l'allnea a);

1'infraction doit €tre jugée et décidée, et touté'peine

relative,a cette infraction doit &tre imposée, comme si

-_ladite infr actlon avalt ete commise aprés 1 entrée en vi- .

as ol les
rocédures
ont com-
encées

gueur de la présente loi.
(2) Aux fins du présentarticle.-,7 des procédures

relatives & une infraction sont réputéeés avoir &té commencées

lbrs de la présentation d'un acte d'accusation en appllcaulon

ntrée en
igueur

des d1sp031tlons de la Partie XVII du Code crlmlnel

10. La, presente loi entrera en wngueur & une date

qul sera flxee par proclamatlon.ﬂ
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Articles 1 & 7.du bill.

Que le Blll C-2 soit modifié par le retranchement des
artlcles l a 7 et leur remplacement par ce gui’ SUlt.

‘Titre
‘abrégé -

7‘1.. - La présente loi peut &tre c1tee

sou
(pe

s le titre: Loi modlflant le &r01t penal
ine pour meurtre) . '

v

tel

'eLoi
" tre

Jest

Peine
pour
nmeurtre

Conditions
d'octrei
de la li-
bération
condition-
nelle

2. L' artlcle 214 du Code crlmlnel
qu'il ré&sulte de sa modification par la~

de 1967 modifiant le Code criminel, chap1~”

C=35 des Statuts revisés du Canada de 1970
abroge.

V:3}- "f  L'artlcle 218 de ladlte 101 est
”abr :

ogé et remplacé par ce qui sult.

“218. (1) OQuiconque commet un meurtre
est coupable d'un acte criminel et doit &tre
condamné & l'emprisonncrent & perpétuilté.

(2) Monobstant toute disposition
de la Loi sur la libé&ration conditionnelle
de détenus et & moins que le Parlement du
Canada n'ordonne le contraire, nulle per-
sonne

a) a qui une sentence d‘emprlsonnenent
a perpetulte pour meurtre a été 1mpo-
sée aprés l'entrée en, v;gueur du pré-
sent article,

b) & qui une sentence d'emprisonnement
4 perpétuité est, aux termes de l'ar-
ticle 8 de la Loi modifiant le droit
penal (peine pour meurtre) , reputee
avoir ete 1mpoeee, ou

c) relativement i laguelle une sentence
de mort pour meurtre a &té& commuée,
aprés l'entrée en vigueux du present
article, en un emorl sonneme nt d perpé-
tuité,
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admissi-
ble & la
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ne ‘doit etre remise en llbe té en vertu de

1'octroi d'une libération conditionnelle
aux termes  de la Loi sur la llberatlon con-
ditionnelle de detenus, a moins

- d) qu'elle n'ait purgé au‘moins dix -
années de cette sentence, calculées

de la maniére indiquée au paragra—

‘phe (4), et

g) que la Commission nationale des
libérations conditionnelles n'ait 4dé-
cidé, par un vote d'au moins les deux’
‘tiers de ses membres, d'accorder &
“cette personne la libération condltlon-
nelle visée par cette 101c

- (3) NOnobstant l'alinéda (2)d), le juge
qui préside le proc&s d'un accusé gui est ou a
été déclaré coupable de meurtre, ou, ldrqque ce
juge st incapable de ce faire, un autrc juge du
méme trlbunol peut,
a) au moment de prononcer la sentence
de l'accusé, s'il s'agit 4§ un cas visé

-~

a l'alinéa (2)a), ou

b} & tout moment, sur demande, pourvu
que cette demande lui soit présentée
dans un dé&lai raisonnable

(i) aprés 1! entree en v1gue1r du
présent article, s'il s'agit d'un
cas visé & l'alinéa (2)b) , .ou

(ii) aprés la signature d‘un instru-
ment ou d'un écrit mentionné au para-
_graphe 684(2), déclarant qu'une sen-
tence de mort a €té commude, s'il
s'agit d'un cas visé & l'alinéa (2)c),

compte tenu du caract@re de 1l'accusé, de la

nature de l'infraction et des circonstances gqui
ont entouré sa perpétration, ainsi que toute re-

"commandation faite en application de l'article

596.1 remplacer par ordonnance le nombre d'an-

nées spécifié 3 1l'alinéa (2)4) par un nombre d'an-
.nées supérieur & dix mais ne dépassant pas vingt.
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Tenps ‘ (4) Dans le calcul de la période men-
passé " tionnée 3 l'alinéa (2)d) ou de celle par la-

sous ~ ‘quelle celle-ci est remplacée en appllcatlon du
‘garde - paragraphe (3), il doit &trxe 1nclus toute pe—

' : ' ‘riode passée sous garde, . o e

-

- a) dans 1e cas:a'une'sentence d'empri-
.sonnement & perpétuité, entre le jour ,
oli la personne a &té axrxrétée et incar- : .
‘cérée par suite de l'infraction pour la- - o
‘quelle elle a été condamnée a.l'empri- R ,
-‘sonnement & perpétuité et le jour oG la - . -
'sentence a été imposée ou est réputée,
aux termes de l'article 8 de la Loi mo-
difiant le droit penal {peine pour meur-
_tre), avolr été imposée, ou,

b) dans le cas d'une sentence de mort,

entre le jour olli la personne a été ar-

rétée et incarcérée par suite de l'in-

fraction pour laquelle elle a &té con-
- damnée. & mort et le jour ou la sentence
- a été commuée. :

Absence ‘ (5) Nonobstant la Loi sur les péniten-

temporaire ciers et la Loi sur la lib&ration conditionnelle
et libéra- de détenus, dans le cas &= toute personne visée
tion con- a l'alinéa (2)a), b) ou c), aucune absence ne
ditionnelle peut &tre autorisée en vertu de l'article 26 de
de jour la Loi sur les pénitenciers et aucune libération

conditionnelle de jour ne peut &tre accordée en
vertu de l'article 10 de la Loi sur la libé&ration
conditionnelle de détenus avant la troisiéme an-
née précédant l'expiratiom de la période mention-
-née & l'alinéa (2)d) ou de la période par laguelle
celle—-ci est remplacee en appllcatlon du para-

graphe (3).
Peine mi- ~ (6) Aux fins de la Partie XX, la sen-
nimum tence d'emprisonnement & perpétuité prescrite

- au paragraphe (1) est une peine minimum."

4. s L' artlcle 511 et les paragraphes 538(3)
et 589(2) de ladlte loi sont abrogés.
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v 5._ ' Ladlte 101 est en outre modlflee
par ‘l'insertion, 1mmed1atement apreg l'artlcle 596,
de l‘artlcleﬂsulvant' :

'{Récomman— "596 1 o Lorsqu un jury declare un
dation accusé coupable de meurtre, le juge qui ‘
“du jury - - presvde au procés doit, avant de dissoudre :
ST ~le jury, poser aux jures la questlon sui-
;vante° :

"Vous .avez déclaré 1 accuse cou—

'»pable de meurtre et la loi exige que N
je. prononce maintenant contre lui la : p
peine d'emprisonnement & perpétuité. ' -
Désirez-vous faire une recommandation
quant. au nombre d'années qu'il doit
purger avant de devenir admissible i

“.la libération conditionnelle? Vous
n'étes pas tenus de faire une recom-~
mandation, mais si vous le faites, je
tiendrai comp e de votre recommandation
'lorsque j'examinerai si je dois rempla—
cer ou non par une période superﬂeure
& dix 'ans mais ne dépassant pas vingt
ans, la période de dix ans que l'accusé
devrait autrement purger en vertu de la
loi avant de devenir- -admissible a 1la
libération conditionnelie." "

6.. La définition des termes .« sentences

ouk condamnations figurant & l'article 601 de la-
dite loi est abrogée et remplacée par ce gui suit:

“<&sentence» ou<3ccndamnatlonz>comprend
une déclaration faite aux termes du

paragraphe 181(3), une ordonnance
rendue aux termes de l'article 95,
653, 654 ou 655 ou du paragraphe
218(3), et une décision prise en
vertu du paragraphe 662.1(1), du pa-
ragraphe 663(1) ou du paragraphe
664(3) ou (4).

7. Le paragraphe 684(3) de ladite 101,
tel gu'il résulte de sa modification par la Loi de
- 1967 modifiant le Code criminel, chapitre C-35 des
- ..Statuts revisés du Canada de 1970 est abrogé et
. remplacé par ce qui suit:
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L

’ Approbation - " (3) Nonobstant toute autre loi ou

du gouver- autorité; une personne, o

. neur en v T ' R
‘conseil de a) a1’ egard de qul une sentence de ' o
la: remise  mort a“vété commaee en emprlsonnement
en liberté = & perpétuité ou en un emprisonnement -
aprés com- a temps, ' _ o . L
mutation | | ST e

- de la sen- . g) a qul une sentence d'emprisonnement

tence ... & perpétuité a été imposée comme peine

E - . minimum, ou

.¢) & qui une sentence d'emprisonnement

a perpétuité est, aux termes de l'arti- o

cle 8 de la Loi modifiant le droit pé- . ' ‘
 nal (pe1ne<pour meurtre) , reputee avoir : '
“,ete 1mposee, S _

ne d01t pas 8tre remise en llberte de son
vivant ou pendant la durée de son rempri-
sonnement,. selon le cas, sans 1'approbation -
antérieure du gouverneur en conseil; toute-
- fois cet article ne s'applique pas a 1! egar&
d'une absence autorisée en vertu de l'arti-
cle 26 de la Loi sur les pé&nitenciers ou .
‘d'une lib&ration conditionnelle de jour ac-
cordée en vertu de l'article 10 de 1la L01
sur la llbcratlon condltlonnelle de détenus."
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'Thdt B111 C-2 be amended by strlklng @ut CJauSGC',‘
1 to 7 and substltutlng the follow1ng L

e e

e —— e a——

“Short S '1 o Thls Act may be c1ted as o
oo title "-,“* the Criminal Law Amendment. S
A (Punlshment for Murder) Act S

i s e o o w2 ¢ S

- “2.7' Sectlon 214 cf the Crlmlnal
~ Code, as amended by the Criminal Code
3967 Amendment Act, chapter C-35 of
the Revised Statutes of Canada, 1970,

is repealed.

3. - Secticii 218 of the said Act
is repealed and the foilowing sub-
stituted therefor:

Punishment ""218. (1) Every on€ who commits
for murder murder is guilty of an indictable
S offence and shall be sentenced to
imprisonment for 1life.

Conditions (2) Notwithstanding anything
of granting . in the Parole Act amd unless the
parole : Parliament of Canada otherwise

directs, no person

- (a) upon whom a sentence of
- imprisonment for life in
respect of murder has
-been imposed after the
coming into force-of this
section,

(b) upon whom a sentence of
: 1mprlsonmemt for life
is deemed by section 8
of the Criminal Law Amend-
ment (Punishment for Murder)
Act to have been imposed,

S e et
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Extension of
term to be
served before
eligibility
for parole

R e i s st e

()

. sentence of death in

L aw

7 shall be released pursuant to the
. terms of a grant of parole under the
' _vParole Act unless . B o
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in respect of whom a -

respect of murder has been

commuted after the coming.
~into force of this section -
to’ 1mprlsonment for 11fe,

at least tem years of
~that sentence calculated

.77 in the manner de°cr1bed in

(3)

.,mffsubsectlon H4). have been
f;served o o

L(e)
' Board, by a vote of.
. at least two-thirds

and

‘the Natlonal Parole

of its members, has-
made a decision that
parole under that Act
be granted to- that
vperson .

Notw1;hstandjng paragraph (2)(d), -

the judge . presiding at the trial of an
accused who is or was convicted of

‘murder or, where such judge is unable
‘to do so, another judge of the same

court may

(a)

»at‘the'time of sentencing of
"~ the accused,

in a case

"areferred to in paragraph (2)(a),

(i)

”}Vgior o

| b{h)

'at any t1me on appllcatlon made_
- to him w1th1n a reasonable time

after
(1) the coming into force
. of this section, in a
case referred to in
paragraph 2) (), ore

the executlon of an
A instrument or writing
. mentioned in subsectlon

;”59j684(2) declaring that

~a sentence of death has
‘been commuted, in a case
1eferred to in paragraph

12)(c), -

AT ———— g s = mn s+ e e mens |+ srpan =1
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* . any time spent in custody between,
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" having regard to the character of the
- accused, the nature of the offence and
~the circumstances - surlouddlng its

commission, and to any recommendation made
pursuant to section 596.1, by order

substitute for the number of ears s'ecvfled
in paragraph (2)(d) 3 number-%f yeagl that

7;15 not more than twenty but ‘more than ten.

(4) In c"lculat1ng ‘the time’

'.referred to in paragraph (2)(d) or the

time substituted therefor pursuant to
subsectlon (3), there shall bte included

c+:{a) in the case of a sentence
<. of imprisonment for life,
the day on which the
. person was arrested and
taken into custody in
respect of the offence
for which he was sentenced
to imprisonment for life
and the day the sentence
was imposed or was deemed
by section 8 of the Criminal
Law Amendment (Punishment
" for Murder) Act fo hav
been 1mposed or

(b) in the case of a sentence

) of death, the day on which
the person was arrested
and taken into custody

in respect of the offence

Temporary
-absence and
day parole -

~to subsection (3), as the case may be.

~for which he was -sentenced
.to death and the day the
sentence was commuted

%) Notwnthstandlng Lhe”Penltentiary'
Act and the Parcle Act, in the case of
any: person described 1n paragraph (7)(3),
(b) or (c), no absence may be authorized
under section 26 of the Penitentiary Act
and no day parole may be granted under
section 10 of the Parole Act until the
expiration of all but three years cf the
time referred to in paragraph (2)(d) or
the time substituted therefor pursuant:
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 Minimum B (6) “For the purposes of Part
punishment XX, the sentence of imprisonment for
, o] 'llfe prescribed in subsect1on (1)
'ils a m1n1mum punlshment

.. ) e » BN . —-—

: 4.;' Section 511 and subsectlons L
'-“533(3) and 589(2) of the sa1d Act are & -
_ repealed _ o .

cod

: 5. The sald Act is further amended by
aaddlng thereto, immediately after sectlon 596

‘the follow1ng sectlon' ‘-:H ,=;_, S »
Recommendation "596.1  Where a jury flnds an accused .

" by jury B guilty of murder, the judge who presides -
- f at the trial shall, before discharging
the jury, put to them the follow1ng _
vquestlon. . L A o -

- "You have found the accused.
~guilty of murder and the law
requires that I now proncunce .
a sentence of imprisonment for
life against him. Do you wish
to make any recommendation with
respect to the number of years
he must serve before he is
eligible for release on parole?
You are not required to make any
. v : recommendation but if you do,
L ~ your recommendation will be
: ' considered by me when I am
considering whether I should
- substitute for the ten year
"period, which the law would
~ . otherwise require the accused
" to serve before he is eligible
- for release on parole, a number
of years that is not more than
twenty. but more than ten." ™

6. The definition ”semtenee”ein
" 'section 601 of the said Act is repealed
and the following substituted thereforr:

001666



Decument disclosed -under the Access to Information Act
Document dlvulgue en vertu dela LOI surlacces al lnformat/&ln
) N . . _ . g

made under subsection 181(3),
an order made under section
95, 653, 654 or 655 or subcectlon :
s ;'218(31,and a disposition made - g ?
"~ under subsection 662.1(1), D
" -'Subsection 663(]) or subsectlon - : ;
“664(3) or (AL v R :7_-_ R

{
t
1]
’ "sentence" 1nc1udes a declaratlon_. “., , }
|

7. Subsectlon 684(3) of the sald o Ly

- "Act, as amended by the Criminal Code o !
11967 Amendment Act, chapter C-35 of
the Rev1seH’Statutea of Canada, 1970,

© is repealed and the follow1ng substltuted |

}stherefor R S - »

“Approval by '-1f"1"(3) Notw1thstand1ng any other R
- Governor ' law or authorlty, a per¢on ‘ L o
. in Council o '

of release (a) in respect of whom a

after : . . sentence of death has been

commutation commuted to imprisonment

of sentence ' for life or a term of

imprisonment,

(b) wupon whom a sentence of
imprisonment for life has
been imposed as & minimum
punlshment or

(c) upon whom a sentence of
imprisonment for. life is.
deemed by section 8 of .
the Criminal Law Amendment
(Punishment for Murder) Act
to have been imposed

. shali not be reieased durlng his 1ife
or such term, as the case may be,
without the prlor approval of the

Governor in. Counc11 but this section

does not apply in reepect of any absence

authorized under section 26 of the
~Penitentiary Act or any day parocle

granted under section 10 of the

" Parole Atf ! :
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1]

_;Clauses’ld'to 12

~;'f g e

.ef Moved by

”hat Blll C 2 be amended by strlklng out clauses 10
and 11 and by renumberlng cJause 12 as clause lO '

/

Articles 10 3 12 du bill

Proposé par

Que le Bill C-2 soit modifié par le retranchement des’

articles 10 et 11 et par le renumerotage de 1° artlcle 12,
gui dev1ent l'article 10. .
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That Bill c-2 be ‘amended
(a) by strlklng out llne 22 on page 4 and substltutlng

- Document disclosed under-the Access to Information Act
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Ciause'S-v

. aw

'Movéa‘by

nthe follow1ng - S A

perlod, and'v

"(b)."by strlklng out line 26 on page 4 and substltutlng ' ' .

" the follow1ng v o T C )

'death,

(c). by strlklng out 11nes 27 to 30 “on pagc 4. ’Qiaff:"  .and
'(d) by striking out llne 38 on page 4 and substltuthg

the followmng

'death on the day that it so sentenced him.'

Article 8 du bill

Proposé par

‘Que le Bill C-2 soit modifié _
" a) par le retranchement de la ligne 2I, 3 la page 4, et

son remplacement par ce qui suit:

. Ytrouvant dans cette période, - et‘

' blp'par le retranchement de la ligne 24, g la page 4, et

son remplacement par ce qui suit:

'sable de mort,

¢) par le retranchement des lignes 25 3 28, a la page 4. et
d) par le retranchement de la ligne- 36, & la page 4, et
- son remplacement par ce gui suit: ' :

Ycour qui l'a condamnée & mort le jour
" . ol elle 1l'a ainsi condamné.'’
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D ' Government  Gouvernement: . / %/‘ /@ <
of Canada  du Canada 'MEMORANDUM NOTE DE SERVlCE :

F ' - . -—l ’ SECU?ITY-CLASS|F|CI§IION—DE SECURITE
P[) THE SOLICITOR GENERAL | nCONFIDERTIAL

L | I o

|— : ' - » _ : - ' j ‘ YOUR-FILE - V/REFERENCE »
oM DEPUTY SOLICITOR GENERAL | I |
L o . ] June_20, 1973 :

swi Parole of Lifers

Since December 29, 1972, no statutory provision ,
requires the Parole Board to get the concurrence of Cabinet before
paroling an inmate serving a commuted death sentence or a mandatory
life sentence. While provisions embodying the same or a similar.
requirement may eventually again become part of the law, the present
issue is the procedure for considering pamles in the pariod before
any new legislation takes effect.

The limitations now existing on the jurisdiction of
- the Parole Board are to be found in Parole Regulations made by the
Governor in Council, These regudftions still require the Parole
Board to get the approval of Cabinet before paroling an inmate
— serving a commuted death sentence., They also require the approval
' of Cabinet where the inmate has been sentenced to a mandatory life
term after January 4, 1968. The Board may not recommend such cases
until the inmate has served ten years from the date of his arrest
for the offence. There remain a number of cases where inmates were
convicted of non-capital murder before January &4, 1968. In this
class of case, the Board is not by its regulations required to get
.the approval of Cabinet and may parole at any time, although the
inmate must normally have served seffen years.

ﬁtb..v.z
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The Parole Board, in conformity with its previous
policy, has continued to lay before you its recommendations for
those convicted of non-capital murder before January 4, 1968,

There are now thirteen cases of this kind before you, (a list is
attached as Appendix "A") recommending parole be approved by Cabinet,
and more may be expected., 1 recommend that the Board be informed
that this type of case will no longer be sent to Cabinet, and that
the Board is free to reach a decision. This recommsndation is
perhaps strengthened by the fact that there is some question as to
whether it is legally proper to lay the cases before Cabinet, having
regard to the exclusive parole jurisdiction conferred by the Parole
Act and which is unfettered by regulations in these instances.

There is also the factor that legal action on behalf of inmates is
apparently in prospect if Cabinet approval continues to be sought.

Cbi L R IR 4
ORIGNAL SIGNE PAR
R TASSE

Roger Tassé,
Att. Deputy Solicitor General

J.H. HOLLIES/mab
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Murder Cases Reéomﬁendéd for-Parblé

Name - - R -"l  'f.;‘ .:  'Catégorz
. ) I | : Noﬁ-Capital
Non;cépital
 _ Non§éabita1
_iNdnéCabita1~'
 Non-capital -
‘Non-capital
 'N6n}capita1f
_ Non-capital
" "Non-capital
vt
'~ Non-capital -
| Non-capital_

Non-capital

All of the above were convicted before January 4, 1968
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l&% Deputy Solicitor General  Solliciteur general adjomt
Canada : . Canada ]

| (‘ - Jume 19, 1973

Note to Mr. R. L. duPlessis,
' Legislation Section,
Department of Justice

" Re: Capﬂal Punishment

I am attaching a copy of the Memoran-
) 'dum to Cabinet, dated June 8, 1973 relating
"“to Capital Punishment - Bill C-2. There is
‘a possibility that this Memorandum will be
discussed in Cabinet on Thursday. If so,

" the proposed leglslation might be required

. in a rush.

<
fv

Roger Tassé
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Ottawva, Ontario,
K1A 0P8

June 14, 1973

Mr. R. ¥. Charron,

Acting Supervisor of Cabinet Documents,
Privy Council Office,

Room 321, East Block,

Parlisment Buildings,

Ottawa, Ontario,

K1A OA3

Dear Mr. Charron:

Re: Capital Punishment - Bill C~2
Re: Peine capitale ~ Bill C-2

Document disclosed under the Access fo Information Act
Document divulgué en vertu de la Loj sur l'acces a l'information
CONFIDERTIAL

I now enclose 100 copies of the Memorandum to Csbinet dated, June

8, 1973 relating to the above subject.

It would be appreciated 1f

this matter could be placed on the Cabinet Agenda as soon as possible.

Yours sincerely,

ORIGINAL BIGNLD BY
ORIGINAL SIGNE PAR

R TASSE

Roger Tassé&,
Deputy Solicitor Gemeral

/ROPESKETT
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.{1{5 Goyernment  Gouvernement
Z [}

of Canada  du Canada ~~ "MEMORANDUM = NOTE DE SERVICE
r. —l SECURITY - CLASSIFICATION-DE SECURITE
0 [> : o 7 _ . _ CONFIDENTIAL
/5‘ SOLICITQR GENERAL ) OUR FILE— N/REFERENCE
3 | ]
'_ ; 4] Y.OUR FILETV./RE'FERENCE
_ ' B L
FROM o ,
DE DEPUTY SOLICITOR GENERAL YeTs
B ] June 12, 1973
ower Capital Punishment — Bill C-2
1. The Memorandum to Cabinet regarding the above has been revised
to incorporate the comments that you had made on my memorandum to you
dated May 25th which is attached.
2.0 If the document meets with your approval you might wish to send
it to the Minister of Justice for his concurrence. A draft letter for
your signature is also attached, should you decide to do so.
ONGINAL [IGNED L7
ORIGINAL SIGNE PAR
R TASSE
- Attach. ’ Roger Tassé -
RT/ROP
' — 001675
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D Gaoyernment  Gouvernement

‘of Canada  du Canada MEMORANDUM  NOTE DE SERVICE

’ SECURITY- CLASSIFICATION-DE SECURITE

OUR FILE— N/REFERENCE

YOUR FILE— V/REFERENCE

De SPECIAL ADVISER, B
| _ June 8, 1973
or  Draft Hemorandum o Cabinet on
¥ith reference to your note hersin of June 7
last, I return the draft Nemorendum to Cabinet with para-
graphs 3 and 4 revised to reflect whet I understand are the
Hinisterts wishes.
- The original page 1 dated HMay 25, 1973, is
#lso attached.

Atts. &, 3. Macleod.
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THIS DO”UMENT IS THE PROPTKTY OP THE GOVERNMENT OF CANADAA

© CONFIDENTIAL
June 8, 1973

EEleﬂﬂiQUM;EELﬂL__rc_iﬁiﬂi_
~ "Re: Capltal Punlshment - B111 c-2

- PROBLEM _
1. _" " On January 25, 1973, the undersigned’introduced'
- Bill C-2, an Act to amend the Criminal Code with respect .

to persons convicted of murder. That bill would extend
- for five years the 1967 law on capital punishment.which

expired on December 29, 1972, and which Iimited the

~death.penalty to the murder . of a police'or prison officer,

 f_2.'e7-’. ‘Bill C-2 is comparable to the 1967 law exnept
" ‘that it substitutes the expressions "murder punishable by
"~ death" and ”murder punishable by life imprisonment" for

the expressions "capital" and "non-capital® murders.

- ThlS change was made for purposes of clarlty

3. Slnce the 1ntroduct10n of Bill: C-2 _concern has
been expressed in Parliament and in the press about the
. .. increase in recent years in the number of mmirders. This
- seems to reflect a feeling that the 1967 T2 law was not

a sufficient deterrent to murderers. A related concern

. 1is the belief, even on the part of some. abolltlonlsts,
r*that the rules and practices for the release of convicted
murderers on temporary absence or parole are too lax.

A riumber of Members voted for the Bill on second reading,
but indicated that they would not supportvit on third
reading unless changes were made in it.  Appendix "A"
summarizes the law concerning the release on parole or

" temporary absence of. 1nmates convicted of murders.

b, : Given present’ 1ndlcat10ns-as to the manner in
which Members of Parliament will vote, Bill C-2 might,
unless amended, be defeated, which would Ieave the -
government W1th the dlfflcult task of admxnlsterlng the
pre 1967 law. = _ _ . .

‘;OBJECTIVE-

5. This memorandum seeks approval for the prepara-
“tion of amendments to Bill C-2 that would provide for the

total abolition of capital punishment and %he substitution

- therefor of life imprisonment, subject to statutory
'condltlons'regardlng the release of murderers on temporary
: absence oY paro]e

* ]FACTORS‘f

6. A maJorltv of Canadlans seem to ‘think that
.. capital punlshment is necessary as a determent. It is
- probably correct to assume that the elemermit of deterrence
~ 1s considered by Canadians to be necessary to protect the

public.against persons who have already been convicted of

- .murder and persons who, in the absence of @appropriate
. deterrence, are potential murderers. In this context,

the questicn to be resolved appears to be this: In

- relation to life sentences for murder, what conditions are

reasonably necessary, in terms of -deterremece, for the

. protection of the public while still leavimg the offender
‘with a reaconable hope of ultlmately returming to society

as a useIul citizen?
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7.  Amendments to the criminal law calculated to
achieve the objective set out in paragraph 5, having

‘regard to the current state of public opinion, would.
. involve the application of some, 1f not all, of the
' 5‘foTJOW1ng con51dcrat10ns : '

-_(a):'The death penalty. is not the most effectlve
< method of dealing with persons who- are
conV1cted of murder: '

.. The adVantage 'of the death penalty is
- that it punishes the offender and has
-deterrent value; how great a deterrent
. it is forms the basis of much of the
current argument over capital |
- punishment;. it does not rehabllltate

. The argument for life 1mprlsonment is-

- that, depending upon the length of time -

- to ' be spent in custody, it does punishj

. it has deterrent value, to a greater.

. or lesser extent; it holds some -
promise of rehabilitating the offender.

(b) The conditions of the custody of persons

: convicted of the most serious types of
murder should be more stringent than they
are in leos reprehen51ble cases: '

" The advantage would be that the law
would continue to recognize, in terms
of punishment and deterrence, the

. distinctions that have previously
existed between cathal and non- capltal

murder. :

(c) The law should require a maendatory minimum

-+ - sentence to be served in custody by an -
offender who is sentenced to life 1mprlson—
ment for murder: :

The argument for such Sentences is that,
" in the eyes of the publici they have

both punitive and deterrent value and are.
" probably necessary if imprisonment is to
- be accepted as an alternative to the
’Vdeath sentence. :

The argument aga:nst such sentences is
that the longer the period of time

- (e.g. 20 years) that an offender is in

- custody, the less likely, as a rule, is
the prison experience to be rehabilitative.
A period of mandatory custody that leaves
little or no hope may tend to lead the
imprisoned man to one or more cof the
following courses: suicide, escape at

. -any cost, including the lives of prison

" officers, trouble-making in the institu-
“tion by way of fomenting disturbances to

- show his hatred of society, or withdrawal
into a shell until he becomes, in effect,
a vegetable. His marriage, if any, is
not likely to last. Where, by reason of
a long minimum sentence in custody, all
reasonable hope of return to a useful.
life in the community is destroyed, the
result is more likely to be torture than

punishment.

(O8]
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The trial judge should have a function in v
fixing the minimum amount of time to be served
in custody by an offender who is sentenced to

'111fe 1mp”1sonment for murder

The’ advantage is that the judge, at the
time of sentence, is aware of local public
“sentiment (in terms of punishment and
~deterrence), the circumstances of the
offence, and some of the characteristics
of the offender, presumably but not
necessarily including his rehabilitative
needs :

Some.of the disadvantages are that, because
in Canada there are several hundreds of
Judges who preside over murder trials, no

two cases would be dealt with alike, and
there could soon be a cry for “equal justice".

In addition, if this is a logical role for

a judge in & murder trial, there would seem

to be no reason for not extending that role

to 1ife sentences arising out of armed

‘robbery, rape, kidnapping, hijacking and _ ‘
the like, where life sentences are not

mandatory but are sometimes imposed.

Temporary abseﬁce or day parole without escort
for an offender sentenced to life imprisonment

- for murder should be restricted during the

minimum period that he is reguired to serve
in custody:

- The advantage of restrictions is that they
would tend to satisfy the public that the
punishment for murder is appropriately
punitive and deterrent and that, for an
extensive period of time, the publlc will
be protected, as far as it is humanly

- possible to do so, from the offender..

The disadvantage of such a cdndition is
that, for an extensive period of time, many
rehabllltatlve programs involving the
offender in the community could not be
carried out.

In the most serious and reprehensible cases
of murder, parole should be granted after the

- mandatory minimum period of custody, only with

the approval of two-thirds of the members of

. . the Parole Board:

“The advantage of not requiring approval of

- the full Board is that one or two members
who might wish to dissent would not, by
_dlsagreelng, have to sacrifice thelr
principles or, by dissenting, have to endure
- the hostility or disdain of the remaining

ﬂ members

" The disadvantage of requiring only two-thirds
is presumably that the public would be better
satisfiea that it is being protected if ’
unanimous approval were required. Such a
requirement would also add to the punitive
and deterrent value of the life sentence
murder, -
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(g) The Governor in Council should perhaps have .
*  authority under the law to reduce the mandatory
mlnlmum term.of custody to a. leuser term of years:

f The advantage of maklng it p0551ble for the
Governor in Council to reduce the minimum
reriod of custody is that it would enable
“the government, in proper cases involving
the need for clemency, to alleviate the

- harshness of the law or the judge's Judgment

‘ohaV1ng regard to all the 01rcumotanceo of
~the case. :

fvThe'disadvantage is that it would provide an
‘opportunity for exceptions by the government
- to- the otherwise strict requirements of the
-law. for the custody of prersons sentenced to
life imprisonment for murder, and on that
“account might not find favour WLth the press,'
~-and- publlc : :

- COURSES OPEN TO THE GOV"*“”?NT‘-TFNT

- 8. - Among, the courses. open . -to the government would

. seem to be- the folloW1ng

A, Let Bill C-2 contlnue, without government
' v>amendment to decision by the House.

The danger of this is that, given the present
mood of the House of Commons, the Bill might
well be defeated, which would leave the government
with the difficult task of having to admlnlster,
without amendment, the pre- -1967 1aw

" B.. The undersigned proposes that Bill C- be amended
o to give effect to most of the factors set out in
paragraph 7 above, in a manner that is likely to

- be supported by a magorlty of ths Pouse,_ao
‘follows »

(a) there would be a total abolition of
= capital punlshment for an 1ndef1n1te
perlod : :

~(b)  '"murder" would be defined as it was

.- prior to 1961 (see Appendix. "B") and
there would be no distinction between
"capital” and '"non-capital" murder,
such as has existed since 1961

- (c) the sentence for murdev would be a
- llfe sentence; - : o
’ - O A )
(d) in the case of "murder" the following
- -conditions would apply: o

(i) the minimum period of custody
set out in the {riminal Code
would be ten years, but the trial

. Jjudge would have authority, at
-the time of sentencing, to impose
-a further minimum period of
custody of all-or any part of an
additional ten'vears,
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(ii) no temporary absence or day
. -~ . . ‘parole, without escort, would
o : be permitted until three years
~ from the expiration of ‘the =
- minimum period, as fixed by the
- statute or imposed by the trial
'Judge, as the case may be;
(iii) no full parole would be
. authorized during the minimum
“period of custody, as fixed by
the statute or imposed by the
trial judge, and thereafter
only if two-thirds of the members
“of the Parole Board agreed and

v(e) an extenslon of the minimum period of
' custody could be appealed to the court
of appeal . :

9. '-7 These conditions are designed to strengthen the

screening process for the release from custody of convicted:
‘murderers serving life sentences while jeopardizing, as
little as possible, the rehabllltatlon probrams of ;ederal
correctlonal services. :

10. To accept the proposals described in. paragraph ”B“
above raises questions as to the rules that should govern
the release on temporary absence or parole of persons who
" have already been convicted of murders. The new rules would
be more restrictive than current rules in.terms of years an
- inmate would be required to stay in custody and the granting

of temporary absences and parole., It is suggested that -

- these new rules should not have retroactive effect, and the

. present law should continue %o apply to cases .that have

arisen or will arise prior to the comlng into force of the
proposed leglsiatlon R

FFDERAL—DROVINCIAL RELATIONS CONSIDERATIONS -

S1l. There would seem to be no obllgatlon on the
government to discuss the merits of any such proposed
legislation with the provincial governments. There were no
formal discussions with the prOV1nces prlor to the intro-
-ductlon of Blll c-2. :

'INTERDEPARTMENTAL CONSULTATIOV

12. f_ The undersigned has consulted with the Mlnlster
of Justlce who agrees with this memorandum

" PUBLIC RELATIONS CONSIDERATIONS
'13." - In the~opinion ofvthe undersigned; the proposals
for amending Bill C-2 outlined above are likely to be

preferred by a magorlty of Canadians to the scheme contalned
in Blll C-2. -

CAUCUS CONSULTATION

':14 S " There should be Caucus consultation after Cabinet
~ has reached a tentative decision on the issues involved.

..6
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LIBERAL, FEDERATION
. lSsr,_.A. Not-applicablée_,
o RECOMMENDATION
“16 o The under51gned recommends that Cablnet should

1nstruct the Department of Justice to prepare whatever
amendments to Bill C-2 are necessary to implement
paragraph 8B of this submission, and that the undersigned

. be authorized to move these amendments to Bill C-2 at an -

appropriate time when the Bill is under study by the

. Justlce and. Legal Affalrs Commlttee

Respectfully submitted,

Solicitor General

I concur

Minister of Justice
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" APPENDIX "A"

Law Relating to Parole and Temporary Absence of
Inmates Serving Sentences Upon.Conviction for Murder _ 7 |

- Regulatlons under the Parole Aet

Regu]atlon 2(3) prov1des Lhat a person who is
serving a sentence of imprisonment.to which a sentence of
death has been commuted either before or after the coming
into force of this subsection (i.e., capital murder) or a
person upon whom a sentence of imprisonment for l1life has
been imposed as a minimum punishment after the coming
into force of this subsection (i.e., non-capital murder)
shall serve the entire term of the sentence of imprisonment
unless, upon the recommendation of the»Board,’the Governor
1n Coun01l otherw1 e directs. ' ’ :

: " Regulation 2(4) provides that the Board shall
not recommend a parole, in a case coming within subsection (3),
until at least ten years of the term of imprisonment minus

(a) in the case of a sentence of imprisonment for

life (i.e., non- capltal murder) the time ' :
spent in custody from the day on which the L
-inmate was arrested and taken 1nto custody
in respect of the offence for which he was

. sentenced to imprisonment for life to the

- day the sentence was 1moosed “have been

_served or o :

(b) in the case of a sentence of death which has
‘been commuted (i.e., capital murder), the time
spent in custody from the day on which the
inmate was arrested and taken into custody
in respect of the offence for which he was
‘sentenced to death to the day the sentence was
commuted have been served.

Temporary Absence

A Sectlon 26 of the Penltentlary Act- prov1des,
in relatlon to all inmates of penitentiaries, including

- murderers serving life sentences, as follows:

" .26, Where, in the opinion of the Commissioner
or the officer in charge of a penitentiary, it is
‘necessary or desirable that an inmate should be
absent, with or without escort, for medical or
humanitarian reasons or to assist in the rehabili-
tation of the inmate, the absence may be authorized
from time to time : : S

-(a) by the Commissioner, for an unlimited

R period for medical reasons and for a
period not exceeding fifteen days for
humanitarian reasons or to assist in .
the rehabilitation of the inmate, or

(b)) by the officer in cbarge, for a period
: - not exceeding fifteen days for medical
reasons and for a period not exceeding
.- three days for humanitarian reasons .
- or tu >51st in the rehabllltatlon of
“the anate
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212, Culpable homicide is murdér

(a) where the person who causes the death of
a human being

J(1i) means to cause his.death, or

(ii). means t6 cause him bodlly harm that
7 he knows is likely to cause his death,
and is reckleos whether death ensues
- or not; - :

(b) where a person, meaning to cause death to

: a human being or meaning to cause him bodily
harm that he knows is likely to cause his
.death, and being reckless whether death ensues
or not, by accident or mistake causes death
to another human being, notW1thstand1ng that
he does not mean -to cause death or bodlly harm
to that human belng, or :

(c) where a'person;~for an unlawful object, does
: anything that he knows or cught to know is
likxely to cause death, and thereby causes
death to -a human belng, notwithstanding that -
he desires to effect his object without S
-causging death or bodlly harm to any human
fbelng

213. Culpable homicide is murder where a person
causes the death of a human being while committing or
attempting to commit treason or any offence mentioned
in section 52, piracy, escape or rescue from prison
or lawful custody, resisting lawful arrest, rape,
indecent assault, forcible abduction, robbery, burglary
or arson, whether or not the person means to cause
death to any human being and whether or not he knows that

L death is llkely to be caused to any human belng, if

(a) he means to cause bodlly harm for the purpose of

"1(1) racilitating the comm1531on of the
offence, or : _

(ii) facilitating his flight after‘committing
- or attempting to commit the offence,
Varand the death ensues- from the bodily harm,
i_b(b)'vhe admlnlsters a stupefying or overpowering thing
.- . for a purpose mentioned in paragraph (a), and the
?death ensues therefrom,
'T,(c) hhe W1lfully stops, by any means, the breath of a
~ humen being for a purpose mentioned in paragraph (a),
and the death ensues therefrom, or

(d):'he‘uses a weapon or has it upon his person

o f(i)'bduring'or at the time he commits or
- attempts to commit the offence, or

e (ii)"daring or &% the time of his flight
T after comm*” Llng or attemptlng to
commit the -Ifence,

and the death ensues as a consequence.
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. Ottawa, Oatarie IR

K14 0PS o /" - o . | |
June 14, 1973 ‘ et || | . |
une 14, 197 : e W\ : '
, | /f\e < / | ;
. . ' : \‘m R .
Mr. E.G. Pobertson, \CQ\Q,K// : :
- Clevk of the Privy Council, ~

Privy Council Offfﬂm,
East Rlocl, :
Ottawa.

RN EE

=

Baar ¥or. Roher?son, Af :   " o f.', S

In py lettor of June 7, 1973 I dealt with the two bills thﬁt I have bofare
the House of Commons — the Capital Punichwment bill and the bill amending the
Parole Act. As I indiested in wmy letter, it is my opision that both hills
nmust be pagzed by Parliament before the Summer a&journmeﬂt and I proposs to
ralse the matter directly with the House Leader, the loncurable

Allan HacXachen. .

I would 1ike, in this letter, to outiine our legielative plans for the nuxt
sagsion of Parlisment which, ptesumably, could stavt fo September.

Yy department had & number of lepisiative items in the list of proposals

for the 1973~74 legislative srogran that was attached to Cebinet Docunant
545~73 dated May 25, 1973. I proponge to comment on aach of these itewme in
the ovder in which they appear on that list.

The first item iz the Criminal Records Act. This item ig still essential.
¥hen the legislation was passed a few yvanrsz ago. the Government had undertaken
to carefully monitcer the operations of the Act and to come back khefore »
Parliament with eny proposals for change that might be reguived. The Act hag
been under review in the department for some time pow and a2 aunber of major
weaknesees hava been {dentified that require corrective acticn on the parg of
Parlisment. Our policy memorandum should be veady for consid@ratinﬂ by Cabines
well before September 7, 1973.

‘The next itew on the list is the Parole Act. As you ¥now, there is a bill
curreatly before Parliement propesing that the wemtrerahin of the Natlonzl
Pavole Board be imcreszsed by ten additional persons az ad bog members. I ds
not my intention to proceed with furthey amendments o the Parcle Aet at the
present time, excepr aloag the lines and within the context tlat I wfil dinmiss

‘later in thie lﬁttﬁ?.

The third legislative 4tem on the 1ist i3 the Prisong and Reformetories Act,
This diten is still considered essentisl. It would ke my intention to propoze

I
1
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that lesislation be emacted gonerslly aleng the lincs mentionsd in the text
that appears on your 1ist under the heading "Romarks’. The department had
received anproval from Cabinet to proceed with the preparation of legislation.
along these lines, about two yeavs ago, and to discuss these proposals with
the provinces. TFor a number of reasons, these discussions have never taken
nlace. I have asked, however, that cur uvuwrtmaxtal position vig-Z-vis this
lepislation be reviewed in the light of the developnants that have taken place
in the lost two years. In se far ag we ave concerned, the decislons that were
made by Cabivet at the time are still valid and 1t is wy intentfon to discuss
our preopesals with wy provincizl collesgues at the Federal-Provineial '
Conference that is bedng proposed for late September or early October. Sirce
the matter has already been before Cabinet and since we do not propose, st
least for the time bedng, any change to the decisions thet were made at the
tine, I would assume g€hat it would be sufficient for your purposes if we wvers
o report to Cabinet on our discussions with the provinces, 1mpediately aftet
they have been coupleted, %

‘\

The next item on the 1ist 45 the Youne Offenders Act. This legislation “\
continues to rank very high on our list of priorities. Ve are currently N
reviewing the bill that wag presented to the Bouse of Commons during the last
session of Parliament, and that died on the Orders of the Day, in the light
of the many comments that were wade while the bill was being examined by the
Parliamentary Committes on Justice and Legal Affairs, as well as outside the
House, with a view to Inproving the oroposed legislation., We have also had
discussions with the Devartment of F¥ational Health and Welfare with a view to
harmonizing the policfes and programs of the tvs departuents in respect of
vouth in trouvble with the iger, Both my departuent and the Depavtment of
Hatinnal lHealth snd Velfsre sre about to z2mbark on 3 joint study of these
policies and nrograms as part of the broader review of the federal government
rolicles and proprans 4n the field of sccial sevvices uadertaien by the
Department of National Beelth and VWelfare in conjunction with the provinces,

It is expected that this study will be completed beforz the end of the current
calendar year. The federal plan for the reintroduction of the Toung Offenders
11l is also a question that the provinces are likely to wish to discuss at the -
proposed Federsl-Praovwincial Conference for the Fall. I would exmpect that we
should be ready to come back befors Cabinet on this important question very
early in 1974 with concrete propesals for the reintroductinn of the Young .
Offenders bill soon thereafter.

The Canada Correctioms Act that appears on the ldet of non-priority items

is one that is receiving much of ocur sttention at the present time, in the
Mindstry. We are currently engaged in a review of ouy policies in the fileld
of corrections, including both the Penitentiary Services snd the Parole
Services; and I am hepeful that we will de in 2 poeition te greeeat for _
examination by Cabinet during the lattey part of the wmonth of July, a wemo-
randum proposing a set of objectives, policles and priorities and strategles
in the ficld of corrections. A working paper setting out the federal positien
in the ficid of corrections could then follow, which could be discussed a2t the
Federal~Provincial Fall Conference and serve 25 a basis for further federal-
provineial discussicons. It does not sema that there is much hope that we will

»
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.-3 ready with the propesed Canada Covrectione Act before the Swmer of 1974,
Ag T soid, however, this is a gquestion that iz vceelving and will continue to
recelive much of cur attention and, if progress were t¢ be effected In the
develorment of this legislation at a better pace than anticipated, I would
hope that both Cabinet Committee snd Parlismentary time could be found.
There has becn no change in the status of the two other items concerning my
Ministry, which appoar on page 10 of the list of non-priovity items.
My officials end I would, of course, be glad to provide yf:m with additional
 information should you so require.
Yours sincerely, .
" Original Signé paf. e . ' e
.'lj_\,lg;ren Ai'amand : ‘ ‘ ) '
. Warren Allmand,. SR b y _
Solicitor General - A ,
RT/hl
o s b i b R B gt kit A Yo s e el e e g S i SIS e e s w8 :m--‘ P it e S e i e o et
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Qttawa, Ontaric
K14 0P8
“June 14, 1973
- Hr. R.C. Bobertson,
Clork of the Privy Council,
Privy Council Office,

East Dlock,
Ottava.

‘Desr Mr. Robertson,

_ //fn wy letter of June 7, 1973 1 dealt with the two bills £hat T have before
¥ the iouss of Coumong - the Caritsl Punishment bill end tie bill amending the
As I indieated in my letter, it ig8 wy opinfen that both Dhills
be p ased by Parliament hefore the Sunmer adiouvrnmest and I PYOROSGE Lo
3 the matter divectly with the House Leader, the lomeurable
~ 431an Maclachen.

I wou’d like, in thie letter, to cutline cur leqislative plans for the next
sassicn of a;liq1on whichk, presumably, could start im September,
My departzent had a nusher of lepislative 1€ems in the kot of rrovassls
for the 1973-74 lepislative propran that was attachad o Cabinet Docu
i
54573 dated May 25, 1973. I propote to comment on eaclk ©f these iten
the order in which »LCV appear on fhat 1list.
¥ oam

The fivet item is ¢}

¥hen L“e 1€"i Iatjcn d T years ago, the Gowernt
to carefully wmonitor L!o onerations of the Act and -to
Farl;; wiLn any vroposals for change that mioht he

- been undey roview dn the 6epartmnns for aseme tine novw i
weaknesses have been identified that regquire corrective smciion nar
.- Parliament.  OQur policy wernorandwm should be veady for zmunsideration by Cabinet
well before September 7, 1%73. :

The next {tem on the list is P Aet. As you knewr; there {s a Bill
currently bofore Parlisment proposing tuat the n of tho P“tiﬁﬁgi
Farole DNeacd be dncrensed by L'---n additionnsl nersovs zs &d hoo we
not vy intention to proceed with further a~ondwents te the I'Wr:“i &
presoent time, eoxcent alowp the 1]108 and within the contest thnt I wil
later in this lester.

wh

The third lecislative item on the list is the Prlaw“s am ™ Reformatorios Act.
This dtem is still considered edsential. nLion Lo pIoposs

001688



Document disclosed under the Access to Information Act
Document divulgué en vertu de la Lo/ sur 'accés a l'information

.,. . - - J -

that legisiation be enacted generally along the lines mentioned in the text
that appears on your list under the heading "Remarks’. The department had
received apnproval from Cabinet to proceed with the pragsmation of legislation
along these lines, about two years apo, and to discuss These pfoposals viith
the provinces. Tor a nunber of reasons; these discussiwms have never taken
‘place. I have asked, however, that our depavtmentel pesition vig-3-vie this
legislation be revieved in the light of the developnermfis that bave taken place
in the last tvo years. JIn so far as we are concerned, @he decisions that were
‘made by Cabinet at the time are still valid snd 4t is =my intention to discuss
our proposals with wy previncial colleagues at the Yedeswwi-Provincial
Conference that is being proposed for late Sepntember ow warly October, Since
the matter has already been before Cahinet and since we= o not pronose, at
least for the time being, eny channe to the decisions Z%ant were made at the
time; I would assume that It would be sufficient for yowm purposes if we were
to report to Cabinet on our discussions with the provimzes, immediately after
they have been completed.

The next jtem on the list is .the Youny Offenders Act. ﬁ%ﬁs legislation
continues to rank very high on our list of priorities. We are currently
reviewing the bill that was presented to the Pouse of Tmmmens during the last
sesslon of Pariilament, and thot dled on the Orders of e Day, in the Light

of the many comments that were made while the bill was Being examined by the

_House, with a view to Improving the proposcd lesirlatfmam. ¥e have also had
discussions vith the Darartment of ¥Wational Health amd Welfare with a view to
harmenizing the policies end programs of the two deparfments in respect of
youth in trouble with the law, DBoth my departuent and the Department of
Hatienal Fealil and Velfare are ahout to embark on g Jaobnt study of these
policies and prograwms as part of the broader review of he federal government
policies and programs in the field of social services wadertaken by the '
Department of Natijonal Health and Velfare in conjunctiesm with the previnces,
It 1s expected that this study will be completed befez= the end of the current
calenday yvear. The federal plan for the reintroducticea of the Young Offenders
bill is aiso & question that the previnces are likely 8w wish to discuss at the
proyosed Federal-Provincial Conference for the Fall, T srould expect that we
should be ready to come back before Cabinet on this fmwmwwtant question very
early in 1674 with concrete proposals for the reintrodwrizion of the Young
Offenders bill soon thereafter.

The Csnada Corrections Act that appears on the list of moen~priority items

is one that is receiving much of our attention at’ the present tiae, in the
Hinistry. We ave currently engaged in a review of our policies in the ficld
of corrections, including both the Penitentiary Serviees and the Parcle
Services, and I am hopeful that we will be in a vositfon To precent for .
examination by Cabiinet durinp the latter part of the mwonth of July, a memo-
randum proposing a cet of objectives, policies and primxities and strategics
in the field of corrections. A werking paper settinz weut the federal position
in the field of corvections could then follow, which emuld be diszcussed at the
Pederal-Provincial Fall Cenference and serve as a basfs for further federal-
provincial discuseions. It CO%E net seem that there %o mush hove that we will
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" be ready with the proposed Canada Corrections Act before the Surmer of 1974,
As T maid, however, this is a question that is vecoiving and wlll continue to.
receive much of our attention and, 1f propress wvere to be effected in the
development of this lepislation at a better vace than saticipated, I would
hope that both Cabinet Committee andé Parliamentary time could be found.

There haa been no change in the status of the two other itcms concerning my
Ministry, which appear on page 10 of the list of non-priovity items.

My officials and I would, of courss, be glad to provide you with additfonal |
information should you so require. .

Yours sincerely,

F— H
Qriginal

UM

Originat Signd B4
; :

A 13 PO
Warren Allmion

: . Warren Allmand,
Golicitor Geperal , : -

RT/h1

Ao

K
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D Government Gouvernement

.of Canada  du Canada . MEMORANDUM -- - NOTE DE SERVICE

' l SECURITY-CLASSIFICATION-DE SECURITE

?D THE DEPUTY SOLICITOR GENERAL

OUR FILE— N/REFERENCE

’7 YOUR FILE— V/REFERENCE

FROM SPECIAL ADVISER, ~ -
CORRECTIONAL mmm DATE , -
B ] May 31, 1973
25 Capital Punistment
The Minister may be interested in the attached
materisl relating to the debate on second reading of
Bill C-2 (capital punishment).
ﬁttﬁ ﬁu J Y ﬁ@&mﬁﬂ.
(Lot z e inle 74/
%%W ?7 j//75 J
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. Debate on Second Reading of Bill C-2
. ~ ~__(capital punishment)

First Reading - Jenuary 11, 1973
Second Reading ~ May 29, 1973

Indication of
pogition during

debate - Yote
For Against | For Against
16 6 Liberals and Independents 84 23
14 38 Progressive (onservatives 25 75
14 -- New Democratic Party 29 2
== 12 Social Credit == 14
by 56 , 138 114

Alternative proposals suggested during the debate
were these:

Life imprisonment without parole: Railton.(L)

Improve parole system: | Foster (L
Cullen (I,
Reld (L)
Marceau (L)
Gilbert (XDP
Rowland (NDP
25 years mandatory minimum: Diefenbaker (C)
O'Connor (C
| Marchand (L
Defer Bill C-2 and introduce o
new bill with clearer issues: 8. Caocuette (SC)
Life sentence without parole: _ Holmes (C)
Reduce moratorium to 2 years: Mather (NDP)

Voting "for" on second dut
against on third reading if _
any death penalty retained: Ritchie (O)
Lachance (L)
Herbert (L
Leblanc (L ‘
Olivier (L) - will abstain on
third if death penalty
retained
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AGAINST the Bill

F O R the Bill

(regardless of personal convice

tion on the issue

of Death Penalty)

/names in brackets: implied indication of voting,
without formal declaration/

Debate during Second Reading

Alternatives

January 26
Erik Nielsen C
C-A Gauthier sC
Jack Horner C
January 29:
Eld.Wooliems C
Boss Whitcher L
René Matte SC
(Gordon Towers) C
January 30:
Gaston Clarmont L
Donald Munro C
January 31:
Ian A;;cl c
Aﬁtﬁﬁibiihomas L
(J-M.Boisvert) sC
c

Lyjoyd Crouse

1

Warren Alllsfind L
Stu leggatt NDP
Vic Railton L
Peter Reilly C
Jim Fleming L
Andr.Brewin ﬁDP
Keith Penner L
Maurice Foster L
John Gilbert NDP
DavMacDonaid C
Fernand Leblenc L

John Disfenbaker

C
Jack Cullen L
Douz Rowland NDP
Jacques Olivier L

if death sentence

John Reid L
Terry O'Connor G
Len Marchand L

/but will vote against
1f complete~szsbolil

/but will absgain in 3-

Life imprisomment
without parole

Improve parole
: , system
Impreve Parole

in 3-rd reading
tion not obtained/

<k 25 yrs mandatory
L. refer to Supreme Cou:

Improve parole syste

% LU "

rd reading
retained at sll/

Improve parole systie
25 yrs mandatory

-~ mandatory 20-25 yr:
-~ improve paroie
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¢ AGAINST the Bill
Feb™ary 20:
Raymond Guay L
Dan MacKenzie C
ﬁax 1h:
John Reynolds C
Gerard Laprise sSC
Reg.Stackhouse C
May 15: .
' Tom Cossitt C
Ovide Laflanme L
Eimer MacKay C
Eudore Allrd sC
Don Blenkarn c
Mavy 16:
Henry Latulippe sC
Bill Clarke C
Gtto Jelinek C
Adrien Lambert SC
John Fraser C
May 22:
Paul Dick c
Gilles Caouette SC
Stan Darling C
Sean 0'Sullivan  C
Roch Lasalle ind,
(Walter Dinsdale) C
Douz Neil c

LT

Document disclosed under the Access to Information Act

N Document divulgue en vertu de la Loi sur ['accés a l'information
F OR the Bill Alternatives
(Ed Nelson) NDP
H,T .Herbert L _
/but will oppose it on 3-rd reading/
Heath Macquarrie c
Norm.Cafik L
Eljas Nesdoly NDP
Otto Lang L
Giles Marceaun L Improve pafole systen
Grace McInnis NDP
Max Saltzman NDP
P.E.Trudeau L
Robt Stanfield C
David Lewis NDP
George Lachance L

/but will vote against gn 3-rd reading
if any death penalty retained/

Cyril Symes NDP’

- . . . . L] . L4 ® * e L

Flora MacDonald C

Barry Mather NDP
Douglas Roche C
Derek Blackburn NDP

== defer C~2 and introu'
duce new bill with
clear issues

-= reduce moratorium
to 2 years
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¢ AGAINST the Bill F 0OR the Bill IAlternatives
May . :
John Wise . C Gordon Ritchie C
/but will vote against on 3-rd reading
Léonel Beaudoin  SC if murderers allowed to be paroled/
Peter Masniuk C J.R.Holmes C Life sentence without
parole
Etege Paproski c '
John Harney NDP
- Norval Hormer C
Chas Dionne sC

Alex Patterson C

Joe Hueglin C
A,Alkenbrack C
May 2L ¢ .
Réal Caouette sC Gordon Fairweather C

(Paul Yewchuk) C Terry Grier NDP

Marcel Lambert C
Singlair Stevens C

(Gilbert Rondeau) SC
W,C.Scott C
Jake Epp c
(Wm Frank) C

Moy 29
’—’&a——\? L Madilt Y Cla;xk ¢

Hw-su& ’X
C;wid_igaldwén C l

]

e
R No-‘,.\‘am

C
C

S{&\u Si\/\uwx(kf\».?/l : C MQ/\ l( ?056 ND(P
C

LF obaly) foe MCuth

N.B.: In addition to M,P.'s who have explicitfly
or impliedly indicated thelr intention
to vote 'for! or ‘agapfdst' the bill,
three MP's tcok no position or were not
able to complete their address:

Duncan Beattie c
John Rodriguez NDP
Ken Higson C

Altogether, 103 speskers took part in the debate.
001695
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D Goveriment ~ Gouvernement : - - ,
- ofCanada’  duCanada .~ - "MEMORANDUM  NOTE DE SERVICE

. - ) |
' . SECURITY-CLASSIFICATION[ SECURITE e,
!

e ’
C’ass?/ /

R )

Y SOLICITOR GENERAL

OUR FILE— N/REFERENCE

. [_ : . _l YOUR FILE— V/REFERENCE
B N May 31, 1973

SUBJECT

oBET Capital Punishment

The Minister may be interested in the attached
material relating to the debate on second reading of
Bill €-2 (capital punishment).

Att. A. J. Macleod.
i frriiian) < Tpay 5//75)
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T 'h»iﬂj Bebate on Second Reading’ of Bill C-2
‘ ‘ S : (caLtal pum.stmmnt)

'; .:.",

,First Reading - January A1, 1973 “.-  e
Secand Reading M&y 29, 1973 L

o Indfeation of . . i te e e T
; pcsition during R R ' TP

- , debate . - o T . Vote )
7 por Agalnst ; seetooo oL Por . hgatnst -

.16 - 6- : Liberals and. Independents . B4 23 7 S
o1 f,ﬂh38 .. .Progressive Conservatives - ' 25 . 75 *, RN
B U - New Democratic Party 29 . - .2 - -
e = ov12 ’.’," SOCial Credit S - Jﬁ_ L

; f%l' ;‘3»4 56 T e, o L 138 "114'_‘ ’

_— Alternative propcsals auggested during the debate
, were these‘ - , Co,

e Life 1mprisonment without parole. Railtcn (L) 1'v-7§ wf

- Imprcve parole system.- - _— Foster L
‘ _ : oo .+ Cullen (L)
Reid (L) . L
Marceau (L) = ~ .
T cn Gilbert (NDP) - Y
A R e Roﬁian& (NDP).
25 years mandatory minimuim: - -;Diefenbaker (c) T
et D B - O'Connor 02 : L
Marchand (L o -

. Defer Bill C-2'and introdwee .. - o . o
R new. bill with clearer issues: ' - . G, Caouette (sc)_.' e

' Life sentence without parole;? o Holmes (c) _ '_'\,1,;;{;;
. ~Reduce moratorium to 2’ years:"' :.Mather (NDP) o

R ,-Vbting “for“ on secondAbut B | S - : ot
© . ~'against on third reading if o et Sl
- any death penalty retained.v - Ritchie. (c)
' | ) v . Lachance’ (L), -
Ce _.mrf 5 ;_‘, .1 0 - Hervert (L) ., -
T O o Tt 'Leblane (L S '
o e .+« . Olivier (L) - will abstain on -

R “third if death penalty

L A retained et
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AGAINST the Bill

!

F OR the Bill

(regardless of personal convic-

tion on the issue

/names in brackets:

of Death Penalty)

implied indication of voting,

without formal declaration/

Debate during Second Heading

Alternatives

January 26
Erik Nielsen C
C-A Gauthier sC
Jack Horner C
January 29:
Eld.Wooliams c
Ross Whitcher L
René Matte SC
(Gordon Towers) C
January 30:
Gaston Clzrmont L
Donald Munro c
| Janvary 31:
Ian Arrol C
Antoﬁib fhomas L
(J-M.Boisvert) SC
L]oyd Crouse c

Warren Alljfind L
Stu Leggatt NDP
Vic Railton L
Peter Reilly C
Jim Fleming L
Andr.Brewin NDP
Keith Penner L
Maurice Foster L
John Gilbert NDP
DavMacDonaid C
Fernand Leblenc L

John Diesfenbaker c
Jack Cullen L
Doug Rowland NDP
Jacques Olivier L

~1f death sentence

John Reid L
Terry O'Connor C
Len Marchznd L

/but will vote against
if complete zbolition not obtained/

/but will abspain in 3=

Life imprisonment
without parocle

Improve parole
system
Improve Parole

- .-

in 3-rd reading

== 25 yrs mandzatory

-t~ refer to Supreme Cowma

Improve psrole syste

ot 1 2

rd reading
retained zt all/

Improve parcle systce
25 yrs mandatory

-- mandatory 20=25 yrs
-~ improve parole
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. AGAINST _ the Bill
Febr"ry 20:
Raymond Guay L
| Dan MacKenzie c
May 14:
John Reynolds C
Gerard Lébrise SC
Reg.Stackhouse C

May 15:
Tom Cossitt

C
Ovide Laflamme L
C

Elmer MacKay

Eudore Allrd sC
Don Blenkarn C_
May 16:

Henry Latulippe SC

Bill Clarke c

Gtto Jelinek C

Adrien Lambert SC

John Fraser C
May 22:

Paul Dick c

Gilles Caouette SC

Stan Darling C
Seagn O0'Sullivan C
Roch ﬁasalle

(Walter Dinsdale) C

Doug Neil C

F OR the Bill
"(E4 Nelson) NDP
H,T.Herbert L
/but will oppose it on
Heath Macquarrie c
Norm.Cafik L
Elias Nesdoly NDP
Otto Lang L
Giles Marceau L
Grace MclInnis NDP
Max Saltzman NDP
P.E.Trudean L
Rebt Stanfield C
David Lewis NDP
George Lachance L

Cyril Symes

®

/but will vote against
if any death penalt

. . L] L4 L * L L d L] e L] ©

Flora MacDonald Cc

KDP

Barry Mather
Douglas Roche C
Derek Blackburn NDP

Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur 'acces a l'information

Alternatives

3-rd reading/

Improve parole systern

pn 3-rd reading
y retained/

~-= defer C~2 and intro-
duce new bill with
clear 1issues

-« reduce moratorium
to 2 years
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. _AGAINST the Bif11 F OB the Bill |Alternatives
May é!!
John Wise C Gordon Ritchie C
/but will vote against on 3-rd reading
Iéonel Beaudoin SC |. if murderers allowed to be paroled/
Peter Masniuk C J.R.Holmes C Life sentence without
parole
Stege Paproski C : _
John Harney NDP
Norval Horner C
Chas Dionne sC
Alex Patterson C
Joe Hueglin C
A.Alkenbrack C
May 24: .
Réal Caouette sC Gordon Fairwesther C
(Paul Yewchuk) C Terry Grier NDP
Marcel Lambert c
Singlair Stevens C
(Gilbert Rondeau) SC
W.,C,Scott C
Jake Epp C
(Wm Frank) C
ﬁ\ i 2 a ‘ P
1 . i (‘,
é“»&s Mad: 0w ¢ oo Clonk
{ .-
P Nowlan C c;mtot Baldwiv  C |
S{'QK Si‘ﬂ%\%(&f\«b] C \\036 N;b?
KF. O‘O%IQ ¢ (&,@M M. Craths C

N.B,: In addition tp M.P.'s who have explicitgly
or impliedly indicated their intention
to vote 'for' or 'agapMst® the bill,
three MP's took no position or were not

able to complete their address:
Duncan Beattie C

John Rodriguez NDP
Ken Higsen C

Altogether, 103 speakers took part in the debate;
001700
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D Government  Gouvernement
of Canada  du Canada MEMORANDUM NOTE DE SERVICE
-4 i
A ‘v’
l_. v —l SECURITY.CLASSIFICATION-DE SECURITE

10 D DEPUTY SOLICITOR GENERAL { V
. OUR FILE— N/REFERENCE
_
T

I_ YOUR FILE— V/REFERENCE
FROM DEPARTMENTAL COUNSEL | é i
. DATE
- ] May 30, 1973

OBJEY

weer Grants of Parole - Lifers

I much regret any confusion that I may have caused.

J.H. Hollies,

JHH/mab Departmental Counsel

%zx N Joo-D

cc: Mr., T.G. Street, '
Chairman, National Parele Board
: 001701
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}"  DEPARTMENTAL COUNSEL

grec Grants of Parole - Lifers

Q8IET

Document dlsclosed under the - Access fo Informat/on Act
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S, 2
NOTE DE SERVICE |

SECURITY. CLASSIFICATION . DE SECURITE

)oua FI(E ~njRERERE NCE . : |
|

DATE

. ay 30,1973 |

I much regret any confusion that I may have caused.

-~

J.H. Hollies,

JHH/mab

g Jo0- S~
Mr. T.G. Street,
Chairmar, National Parcle Board
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DerputYy SOLICITOR
GENERAL

SOLLICITEUR GENERAL
ADJOINT

Mr. D.S. Thorson,
Associate Deputy Mipister,
Department of Justide,
Justice Building,

Ottawa, Ontario.

Dear Don,

. A
Attached is a copy of a letkér that my Minister has just sent
to your Minister re possible\amendments to Bill C-2 on Capital
Punishment, together with the\draft Memorandum to Cabinet that
was appended to it, for your information.

Sincerely yours,

Roger Tassé

Enc. 2

001703
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Government . Gouvernement

of Canada du Canada - . MEMORANDUM "NOTE DE SERVICE

r‘ . —l SECURITY- CLASSIFICATION - DE SECURITE —
TO L ]
A SOLICITOR GENERAL
F _ . . j YOUR FILE- V/REFERENCE

OUR FILE~ N/REFERENCE

FROM
DE DEPUTY SOLICITOR GENERAL DATE

| | ] May 25, 1973

omer . Draft Memorandum to Cabinet on

Capitalrfunishment - Bill C~-2

1. Our draft Memorandum to Cabinet on Capital Punishment, Bill C-2,
has been revised to take into account the views expressed by the Minister
of Justice in his letter to you of May 9, copy of which is attached.

2. The attached revised Memorandum to Cabinet recommends that there
be only one type of murder, as suggested by Mr. Lang. The définition of
"murder" that would apply would be the one in existence prior to the
amendments of 1961 which provided for the first time for “Gapital and non-
capital murder. It is not felt, however, that it is possible to accept
Mr. Lang's suggestion that the definition of murder incorporate most of
the text for aggravated murder. We either have one type of murder which
18 all-inclusive, or have two types. It is our view that there should be
one type of murder, using the pre-1961 definition and leaving it to the
Judge to increase the stringency of the conditions under which the
release of persons convicted of murder could be effected, where appropriate.

3. The Memorandum to Cabinet does not recommend, contrary to what was
originally contemplated, that the Governor in Council have the power to
provide for earlier parole on a case-by-case basis. It is our wview that
 this kind of provision would not receive the support of the House or the
: public. The document does, however, recommend that the Govermor in Council's
‘apptaval for parole be done away with.

4, I attach a letter for your signature to the Minister of Justice,
asking for his concurrence or otherwise on the revised Memorandum to Cabinet.

RT/hl ' Roger Tassé

Ene. 2 . _ B

<
P

& : : ' 001704
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Ay Mdaed S o
»
Ctiaws, Ontario
KIA 0P8
24 May 1873
Deax Mr. Desmarals, _
Res: Parliamentary Enquiry (Murder of Police Offieéxs and
Prison Guards)
Question by Senatoxr the Hon. Li@nel Choquette -
Senate Debates, 22 May 1973, Page 6139
Bﬂfezanc@ is made to ouxr conversation of yesterday afternocon on the
above net@d sub)&ct.
The number of persons found guilty of capital murder since “An Act
te amend the Criminal Code®™ (1867-68 £.C. Chapter 1S5) was proclaimed
in force on Decembker 29, 1%67, was six. All of these cases involved
the murder of police officexrs or prison guaraﬁa- The sentence of
Seur was cormuted, as follows: S
pate of  pate
conviction » ' sentence
T ; - commuted
11 April 1968 © 3 July 1969
20 January 1978 : 4 Februazry 1871
12 Haxch 1970 23 December 1970
15 Octobex 1970 24 February 1972
”h@ two other cases, in which the trial courts registered convictions \\\
and passed sentences of death, are still before the Courts. One SN
of these cases is bafore the Guebec Court of Appeal and the otherx h
will be before the Supr&m@ Court of Canada, if an extention of tim@
48 granted, , v .
. Youxs trulyé
/7 M
' Ao Moal -
'<:;§€/inistrative Aseistant
JEAM/Sm&lQ?/jwzar

Mr. J. Bes*aarais,
Executive Assictant to the Leader of
the Government in the Senats,
Roomr 279-3, Centre Block -
Parliament Buildings
_Ottawap Ontari@ KIR OA6

. CC: D.S.G. i S o
' @‘é}- Hollies / %ﬂu Vi > : 001?05
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Government Gouvernement

of Canada du Canada 'MEMORANDUM NOTE DE SERVICE
,
’__, ) " SECURITY- CLASSIFICATION-DE SECURITE
THE DEPUTY SOLICITOR GENERAL
_ OUR FILE— N/REFERENCE
L ]
r‘ - j YOUR FILE— V/REFERENCE
SPECIAL ADVISER,
CORRECTIONAL POLICY DATE
L N May 24, 1973

awwead Memorandum to Cabinet -

OBJET

Capital Punishment

Pursuant to your note of May 23 last, I attach a
revision of the proposed memorandum to Cabinet on capital
punishment - Bill C-2.

The changes from the draft of March 26 last and the
revised pages 3, 4 and 5 that I sent to you on May 11 last
are these: ,

(a2) 1in paragraph 3 of the March 26 draft these sentences
. have been deleted:

"Some thirty-six members of Parliament have spoken
in the debate. The main recommendations that they
have made are set out very briefly in Appendix 'A'."

in the next sentence Appendix "B" has been changed
to Appendix "A'". ,

I propose to‘have available for the Minister next
week a summary of the positions taken by the several
members who have made new proposals.

(b) in paragraph (g) on page 3 of the former memorandum

I have added the word perhaps so that the paragraph

now reads: "The Governor in Council should perhaps

have authority under the law to reduce the mandatory
minimum term of custody to a lesser term of years:'

This was necessary because the Minister, on page 4,

in relation to conditions governing the proposed

amended legislation deleted reference to the Governor
in Council for approval of parole and authority in . the

Governor in Council to reduce the minimum period of

custody to a lesser term of years than that required

by law.

001706
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appendices: with the elimination, in the text of the
proposed memorandum to Cabinet, of references to the
positions taken by Members of Parliament in the.

.,January and February debates, there are now only two
-appendlces'

“”A” - the law relating to parole and temporary

absence of inmates serving sentences upon
conviction for murder; and

"B" _ the definition of murder as it existed in the

Code prior to the amendments of 1961 that
~ provided, for the first time, for capital and
“non-capital murder.
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-0 G
Government  Gouvernement .
[] of Canada ~ duCanada - . . . MEMORANDUM NOTE DE SERVICE

SECURITY-CLASSIFIC TION DE SECURITE

File 7727 i

Classer

NERAL

— : :
2 _l THE DEPUTY SOLICITOR GE
| T hlay dinscet .
l_ /‘0 /L&/f/“w /\/,’ __I YOUR FILE— V/REFERENCE

éL 4 EER, ‘77&*,% 27‘/75 i '
bE CQEREETI@M ch DATE Z@a‘y 21;, P 19?3

OUR FILE— N/REFEREM

1" Capital punishment - sny mistsies?

Reference the Mindster's note herounder of May 22,
I can say that I have examined sll of the files since
Confederation wheyre sentences of death have been imposed by
the courts and in no cage where the execution has been
carried out has there been evidence brought Forward, after
the execution. to indicate that the person txecuted had not
done the act that resulted in the victin's death.

Over the years Hr. Diefenbaler hos regulavly
referred, in vague terms, to s case that he knows of where
the wrong man was convicted and executed. He has never
identified the case by name or given the Depariment of Justice
or this department sufficient clues to ennbie the case to be

- igemtified. This was 5c even when he was Prime Minister.

In sum, it can be said that neither deparinment has,
sinee Confederation, received representstions from a
responsible source that wonld identify a Canadisn case in which
& person executed did not 4o the act that :msulte& in the
victim's death or was not, mmder the law, a purty o tf:m act
. that caused the victim's death. , '

4. 4. MacLeod.

AJT*EGH
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D @ Gorernment  Gouvernement
T of Céinada du Canada : MEMORANDUM NOTE DE SERVICE

o :
TO . ) - . N
4 [> THE DEPUTY SOLICITOR GENERAL
| ] |
r _| YOUR FILE— V/REFERENCE

DE SPEC%AE% aggxiggg’
cm i TIOHAS WLI‘GY DATE - ' I
- - May 24, 1973

SECURITY- CLASSIFICATION-DE SECURITE

OUR FILE—~ N/REFERENCE

e Memorandum to Cabinet ~

Pursuant to your note of May 23 last, I attach a
revision of the proposed memorandum to Cabinet on capital
punishment - Bill C-2.

The changes from the draft of March 26 last and the
xéviigg pages 3, & and 5 that I sent to you on Hay 11 last
are these:

(a) in paragraph 3 of the March 26 draft the
have been deleted: .

se sentences

“Some thirty-six members of Parliament have spoken -
in the debate. The main recommendations that they -
have made are set out very briefly in Appendix *Af.°

in the next sentence Appendix "B" has been changed
to Appendix "A".

I propose to have aveileble for the Hinlster Jne'xt
week a summery of the positions taken by the several
members who have made new proposals.

{b) in paragraph (g) on page 3 of the former memorandum

| I have added the word "perhaps” so that the paragraph
now reads: "The Govermor in Council should perhaps
have authority under the law teo reduce the mandatory
minimum term of custody to & lesser term of years:'.
This was necessary because the Minister, on page 4,
in relation to conditionsz governing the proposed
amended legislation deleted reference to the Governor
in Council for approval of parole and authority in the
Governor in Comncil to reduce the minimum period of
cm.sgégy to a lesser ternm of yesys than that required
vy lgw..

2
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.

appendices: with the elimination, in the text of the
proposed memorandum to Cabinet, of references to the
positions taken by Members of Parliament in the
January and February debates, there are now only two
appendices:

"A" - the law relating to parole and temporary
absence of inmates serving sentences upon
conviction for murder; and

"B" - the definition of murder as it existed in the
Code prior to the amendments of 1961 that
provided, for the first tinme, for capital and
non~capital murder.,
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May 25, 1973

Re: Capital Punishment - Bill C-2
PROBLEM :
x ¥ On January 25, 1973, the undersigned introduced

Bill C-2, an Act to amend the Criminal Code with respect
to persons convicted of murder. That bill would extend
for five years the 1967 law on capitel punishment which
expired on December 29, 1972, and which limited the

death penalty to the murder of a police or prison officer.

2. ' Bill C-2 is comparable to the 1967 law except

- that it substitutes the expressions "murder punishable by
death” and "murder punishable by life imprisonment" for
the expressions "capital” and "non-capital” murders.

This change was made for purposes of clarity.

. Since the introduction of Bill C-2, concern has
been expressed in Parliament and in the press about the
increase in recent years in the number of murders. This
seems to reflect a feeling that the 1967-72 law was not
& sufficient deterrent to murderers. A related concern
is the belief, even on the part of some abolitionists,
that the rules and practiges for the release of convicted
murderers on temporary absence or parcle are too lax,
Appendix "A" summarizes the law concerning the release
on parole or temporary absence of inmates convicted of
marders.

4. Given present indications as to the manner in
which Members of Parliament will vote, Bill C-2 might
well be defeated, which would leave the government with
. the difficult task of administering the pre-1967 law.

OBJECTIVE

S, This memorandum seeks approval for the prepara-
tion of amendments to Bill C-2 that would provide for the
total abolition of capital punishment and the substitution
therefor of life lmprisonment, subject to statutory
conditions regarding the release of murderers on temporary
absence or parole.,

ACTORS

6. A naJority of Canadians seem to think that
capital punishment is necessary as a deterrent. It is
- probably correct to assume that the element of deterrence
is considered by Canadians to be necessary to protect the
public against persons who have already been convicted of
murder and persons who, in the absence of appropriate
deterrence, are potential murderers. In this context,
the question to resolved appears to be this: In
relation to life sentences for murder, what conditions are
reasonably necessary, in terms of deterrence, for the
protection of the gghlic while still leaving the offender
with a reasonable hope of ultimately returning to soclety
as a useful citizen?

"2 +
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Te Amendments to the criminal law calculated to
achieve the objective set out in paragraph $. having
regard to the current state of public opinion, would
involve the application of some, if not all, of the
following considerations:

(a) 'The death penalty is not the most effective
method of dealing with persons who are
convicted of murder:

The advantage of the death penalty is

that it punishes the offender and has

deterrent valuej how great a deterrent

it is forms the basis of much of the ;
current argument over capital : :
punishment; 1t does not rohabil&tate.

The argument for life imprisonment is
that, depending upon the length of time
to be spent in custedy, it does punish;
it has deterrent value, to a greater
or lesser extent; it holds some ~
promise of rehabilitating the offender.

(b) The conditions of the custody of pcrsana
canvictod of the most serious typcs of
murder should be more stringent than they
are in less reprehensible cases:

The adventage would be that the law |
would continue to recognize, in terms ) \
of punishment and deterrence, the |
distinctions that have previously

txi;:od between enpical and non-capital

murder.

(¢) The law should require & mandatory minimum
sentence to be served in custody by an
offender who is zenxanccd to life imprison-
ment for murder:

The axzumant for such sentences is that,
in the eyes of the public, they have
- both punitive and deterrent value and are
probably necessary if imprisonment is to
be accepted as an alternative to tha
- death sentence. ‘

The argument ageinst such sentencesg is
that the longer the period of time

(e.g. 20 years) that an offender is in
custody, the less likely, as a rule, is
the priscon experience to be rehabllitative.
A period of mandatory custody thet leaves
liittle or no hope may tend to lead the
imprisoned man to one or more of the
following courses: sulicide, escape at
any cost; including the lives of prison
officers, trouble-making in the institu-
tion by way of fomenting disturbances to
show his hatred of society, or withdrawal
into a shell until he becomes, in effect,
a vegetable., His marriege, if any, is
not likely to last, Where, by reason of
a long minimam sentence in custody, all
reasonable hope of return to a useful
life in the community is destroyed, the
result is more likely to be torture than
punishment.

‘.3
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(d) The trial Judga should have a function in
fixing the minimum amount of time to be served
4in oustady by an offender who is sentenced to
1life imprisonment for murder:

The advantege is that the judge, at the
time of sentence, is aware of local public
sentiment (in terms of punishment and
deterrence), the circumstances of the
offence, and some of the characteristics
of the offender, presumably but not
neegasarily 1nclud1ng hie rehabilitatxvn
neeas.

Some of the disadvantages are that, because
in Canada there are several hundreds of
Judges who preside over murder trials, no

two cases would be dealt with alike, and
there could soon be a cry for “uquul Justice”.

In addition, if this is a logical role for
a judge in a murder trial, there would seem
to be no reason for not extending that role
to life sentences arising out of armed
robbery, rape, kidnapping, hijacking and
the like, where life sentences are not
mandatory but are somctimaz imposed.

(e) Temporary absence or day parole without escort
for an offender sentenced to life imprisonment
for murder should be restricted during the
minimum period that he 1a required serve

in custody:

The advantage of restrictions is that they
would tend to satisfy the public that the
punishment for murder is appropriately
punitive and deterrent and that, for an
extensive period of time, the public will
be protected, as far as it 1s humanly
possible to do so, from the offender.

The disadvantage of such a condition is
that, for an extensive period of time, many
rehabilitative programs involving the
offender in the community could not be
‘carried out.

(f) In the most serious and reprehensible cases
of murder, parole should be granted after the
mandatory minimum period of custody, only with
the approval of two-thirds of the members of
the Parole Board:

The advantage of not requiring apprQVal of
the full Board is that one or two members
who might wish to dissent would not, by
disagreeing, have to sacrifice their
principles or, by dissenting, have to endure
thobgostility or disdain of the remaining
members .,

The disadvantage orwrequirins only two-thirds
is presumably that the public would be better
satisfied that 1t is being protected if
unanimous approval were required. Such 2
requirement would also add to the punitive
and deterrent value of the life sentence for
marder.
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X

(g) The Governor in Council should perhaps have
authority under the law to reduce the mandatory
minimum term of custody to a lesser term of years:

The advantoge of making it possible for the
Governor in Council to reduce the minimum
period of custody is that it would enable
the government, in proper cases involving
the need for clemency, to alleviate the
harshness of the law or the judge's Judgment,
having regérd to all the circumstances of
thﬁ case,

The dlsadvaentage is that it would provide an
opportunity for exceptions by the government
to the otherwise strict requirements of the
law for the custody of persons sentenced to
1ife imprisonment for murder; and on that
account might not find favour with the press
and public. :

S OPEN TO THE GOVERNMENT

8. Among the courses open to the government would
seem to be thc followingx

A, ‘Lﬂt 3111 c-2 ~qnt1nus, without gavtrnnnnt
emendment, to decision by the House. -

- The danger or this is that, given the 9rcsent
mood of the House of Commons, the Bill might
well be defeated, which would leave the government
with the difficult task of hav to adminizter,
without am&ndmant, the pre-1967 law,

B. The undersigned praposls thaet Bill C-2 be amended
to give effect to moet of the factors set out in
paragraph 7 above, in a manner that ies likely to

be supported by a maderity ot the House, as
follows:

(2) there vould be 2 total abolition of
cnsigsl puniahmant for an indefinite
pe 3

(b) "murder" would be defined as it was
prior to 1961 (see Appendix "B") and
there would be no distinction between
“capital” and "non-capital’ murder,
such ag has existed since 1961;

(e) thq‘acntcncc for murder would be a
-14f'e sentence;

(4) in the cese of 'murder”’ the following
conditionz would apply:

(1) the ninimum period of custody
set out in the Criminal Code
would be ten years, but the trial
Judge would have authority, at
the time of sentencing, to impose
a further minimum period of
custody of all or any part of an
additional ten years;

.5
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B

(11) no temporary absence or day
parole, without escort, would
be permitted until three years
from the expiration of the
minimum period, as fixed by the
statute or imposed by the trial
Judge; as the case may be;

(34i1) no full parole would dbe
authorized during the minimum
period of custody, as fixed by
the statute or imposed the
trisl Jjudge, and thereaf
only if two-thirds of the members
of the Parole Board agreed; and

(e) an exum&m of the minimum period of
custody could be appulod to the court

of appeal.

9. These conditim are designed to strengthen the
screening process for the release from custody of convicted
mrderers se life sentences while jeopardizing, as
little as possible, the rehabilitation programs of federal
correctional services.

10. To accept the prcposals described in paragraph "'B"
above raises questions as to the rules that should govern
the release on temporary absence or parole of persons who
have already been convicted of murders. The new rules would
be more restrictive than current rules in terms of years an
inmate would be required to stay in custody and the grantiig
of temporary absences and parocle. It is suggested that
these new rules should not have retroactive effect, and the
present law should continue to apply to cases that have
arisen or will arise prior to thc ¢oming into fomc of the
proposed legislation.

b 5 8 There would seem to be no obligation on the
government to discuss the merits of any such proposed
legislation with the provineial governments. There were no
formal discussions with the prwmces prior to the intro-
duction of Bill C-2.

12. The undersigned has consulted with the Minister
of Justice, who sgrees with this memorandum.

13. In the opinion of the undersigned, the proposals

for smending Bill C-2 outlined above are likely to be

g;egaﬁag by a2 majority of caaadim to the scheme eontained
3 -2y

14, There should be Caueus consultation after Cabinet
has reached & tentative decision on the issues involved.

. o0
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B
LIBERAL FEDERATION
15. Hot applicable.
RECOMMENDATION , _
16. The undersigned recommends that Cabinet should

instruct the Department of Justice to prepare whatever
amendments to Bill C-2 are necessary to implement

- paragraph 8B of this submigsion, and that the undersigned
be authorized to move these amendments to Bill €-2 at an
appropriate time when the Bill is under study by the
Justice and Legal Affairs Committee. :

Respectfully submitted,

Solicitor General

1 concur

Minister of Justice
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Law Relating Parole and Tempo

rary Absence of
“‘8‘ e .s U DON t v €

ction fo g

Regulations under the Parole Act

Regulation 2(3) provides that a person who is
serving a sentence of sonment to which a sentence of
death has been commuted either before or after the coming
into force of this subsection (i.e., capital murder) or a
person upon whom & sentence of imprisonmment for life has
been imposed as & minimum shment after the coming
into force of this subsection (i.e., non-capitael murder)
shall serve the entire term of the sentence of imprisonment
unless, upon the recommendation of the Board, the Governor
in Council otherwise directs. : ;

Regulation 2(4) provides that the Board shall
not recommend a parocle, in a case coming within subsection (3),
untll at least ten years of the term of imprisonment minus

(a) in the case of a sentence of imprisonment for
life (i.e., non-capital murder), the time
spent in custody from the day on which the
inmate wae arrested and taken into custody
in respect of the offence for which he was
sentenced to imprisonment for life to the
day the sentence was imposed; have been
served; or :

(b) in the case of a sentence of death which has
been commated (i.e., capital murder), the time
spent in cus from the day on which the :
inmate was arrested and taken into custody
in respect of the offence for which he was
sentenced to death to the day the sentence was
commuted, have been served.

Temporary Absence

Section 26 of the Penitentiary Act provides,
in relation to all inmates of penitentlaries, including
murderers serving life sentences, as follows:

" 26, Where, in the opinion of the Commissioner
or the officer in charge of a penitentiary, it is
necessary or desirable that an inmate should be
abgsent, with or without escort, for medical or
humanitarian reasons or to assist in the rehabili-
tation of the inmate, the absence may be authorized
from time to time

(a) by the Commissioner, for an unlimited
period for medical reasons and for a
period not exceeding fifteen days for
humeni tarian reasons or to assist in
th2 rehabilitation of the inmate, or

(b) by the officer in charge, for a period
not exceeding fifteen days for medical
reasons and for a period not exceeding
three days for humanitarian reasons
or to eagsist in the rehablilitation of
the inmate.”
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212, Culpable homicide is murder

(a) where the person who causes the death of
& human being

(1) means to cause his death, or

(11) means to cause hiwm bodily harm that
he knowe is likely to cause his death,
and 1: reckless whathar death ensues
or no »

(b) where a person, meaning to cause death to
a human being or meaning to couse ‘him dbodily
harm that he knows is likely to cause his
death, and being reckless whether death ensues
or not, by accident or mistake causes death
to another human being, notwithstanding that
he does not mean to cause death or mny harm
to tlut human ‘hunz; or _

(c) wherc 2 person, for an unlawful obJact. docs
anything that he knows or ought to know is
likely to cause death, and thereby causes
death to a2 human being, notwithstanding that
he desires to effect his object without
g:usmv death or bodily harm to any human

ing.

: 213. Culpable homicide is murder where a person
causes the death of a human being while committing or

attempting to commit treason or any offence mentioned

in section 52, piracy, escape or rescue from prison

or lawful custody, resisting lawful arrest, rape,

indecent assault, forcible abduction, robbery, burglary

or arson, whether or not the person means to cause :

death to any human being and whether or not he knows that

death 1s likely to bc caused to any rmm being, if

(2) he means to cause bodily harm for the purpose of

(1) ‘facilitating the comiseion of the
offence, or :

(44) facilitating his flight after committing
~or attempting to commit the offence,

and the death ensues from the bodily harm;
(b) he administers a :tuporyim or overpowering thing
for o purpose mentioned in paragraph (a.), and the
death ensues thﬁrutrau;
(e) wumuy stops, by axxy ms, the breath of a
human being for a purpose mentioned in paragraph (a),
and the dezth ensues theret’rom; or ,
(d) he uses a mapon or hu it upm his parsm

(1) during or at the time he commits or
attempts tm commit the offence, or

(11) during or at the time of his rliaht
after committing or attempting to
commit the offence,

and the death ensues a8 & conseguence.
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[‘ j SECURITY-CLASSIFICATION-DE SECURITE
T0
A .’ THE DEPUTY SOLICITOR GENERAL : ;?zr—
OUR FILE— N/REFERENC Vi ey aa
[ ] File /77 |
: Classer ;
( T YOUR FILE— V/REFERENC
FROM SPECIAL ADVISER, B
CORRECTIONAL POLICY DATE
If : _J May 243 1973

SUBJECT

ower Memorandum to Cabinet -
Capital Punishment

Pursuant to your note of May 23 last, I attach a
revision of the proposed memorandum to Cabinet on capital
punishment - Bill C-2.

The changes from the draft of March 26 last and the
revised pages 3, 4 and 5 that I sent to you on May 11 last
are these:

(a) in paragraph 3 of the March 26 draft these sentences
have been deleted:

"Some thirty-six members of Parliament have spoken
in the debate. The main recommendations that they =
have made are set out very briefly in Appendix 'A'."

in the next sentence Appendix "B" has been changed
to Appendix "A".

I propose to have available for the Minister next
week a summary of the positions taken by the several
members who have made new proposals.

(b) in paragraph (g) on e 3 of the former memorandum
I have added the word "perhaps" so that the paragraph
now reads: "The Governor in Council should perhaps
have authority under the law to reduce the mandatory
minimum term of custody to a lesser term of years:".
This was necessary because the Minister, on page 4,
in relation to conditions governing the proposed
amended legislation deleted reference to the Governor
in Council for approval of parole and authority in the
Governor in Council to reduce the minimum period of
custody to a lesser term of years than that required
by law.

..2
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(¢) appendices: with the elimination, in the text of the
proposed memorandum to Cabinet, of references to the
positions taken by Members of Parliament in the
January and February debates, there are now only two
appendices:

"A" - the law relating to parole and temporary
absence of inmates serving sentences upon
convietion for murder; and

"B" - the definition of murder as it existed in the
Code prior to the amendments of 1961 that
provided, for the first time, for capital and
non-capital murder.

A, J. Macleod.

AIJM*EGM
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THIS DOCUMENT 18 THE PROPERTY OF THE GOVERNMENT OF CANADA | ‘

CONFI AL
May 25, 1973
MEMORANDUM TO THE CABINET
Re: Capital Punishment - Bill C-2
PROBLEM
p On January 25, 1973, the undersigned introduced

Bill C-2, an Act to amend the Criminal Code with respect
to persons convicted of murder. That bill would extend
for five years the 1967 law on capital punishment which
expired on December 29, 1972, and which limited the

death penalty to the murder of a police or prison officer.

2. Bill C-2 is comparable to the 1967 law except
that it substitutes the expressions "murder punishable by
death” and "murder punishable by life imprisonment” for
the expressions "capital” and "non-capital” murders.

This change was made for purposes of clarity.

3. Since the introduction of Bill C-2, concern has
been expressed in Parliament and in the press about the
increase in recent years in the number of murders, This
seems to reflect a feeling that the 1967-72 law was not

a sufficient deterrent to murderers. A related concern
is the belief, even on the part of some abolitionists,
that the rules and practices for the release of convicted
murderers on temporary absence or parole are too lax, '
Appendix "A" summarizes the law concerning the release

on parcle or temporary absence of inmates convicted of
murders.

4, Given present indications as to the manner in
which Members of Parliament will vote, Bill C-2 might
well be defeated, which would leave the government with
the difficult task of adniniatoring the pre~1967 law,

OBJECTIVE

5e This memorandum seeks approval for the prepara-~
tion of amendments to Bill C-2 that would provide for the
total abolition of capital punishment and the substitution
therefor of life imprisonment, subject to statutory
conditions regarding the release of murderers on temporary
absence or parole.

FACTORS

6. ' A majority of ‘Canadiens seem to think that
capital punishment is necessary as a deterrent. It is
probably correct to assume that the element of deterrence
is considered by Canadians to be necessary to protect the
public against persons who have already been convicted of
murder and persons who, in the absence of appropriate
deterrence, are potential murderers. In this context,
the question to be resolved appears to be this: In
relation to life sentences for murder, what conditions are
reasonably necessary, in terms of deterrence, for the
protection of the public while still leaving the offender
with a reasonable hope of ultimately returning to soclety
as a useful citizen? ,

e
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\ T Amendments to the criminal law calculated to
achieve the objective set out in paragraph 5, having
regard to the current state of public opinion, would
involve the application of some, if not all, of the
following considerations:

(a) The death penalty is not the most effective e
method of dealing with persons who are
convicted of murder:

The advantage of the death penalty is ‘
that 1t punishes the offender and has |
deterrent value; how great a deterrent

it is forms the basis of much of the

current argument over capital

punishment; 1t does not rehabilitate.

The argument for life imprisonment is
that, depending upon the length of time
to be spent in custedy, it does punish;
it has deterrent value, to a greater
or lesser extent; 1t holds some
promise of rehabilitating the offender.

(b) The conditions of the custody of persons
convicted of the most serious types of
murder should be more stringent than they
are in less reprehensible cases:

The advantage would be that the law
would continue to recognize, in terms
of punishment and deterrence, the
distinctions that have previously
existed between capital and non-capital

(¢) The law should require a mendatory minimum
sentence to be served in custody by an
offender who is sentenced to lire imprison-
ment for murder:

The argument for such sentences is that,
in the eyes of the public, they have
both punitive and deterrent value and are
probably necessary if imprisonment is to
be accepted as an alternative to the
death sentence. -

The argument against such sentenceg is
that the longer the period of time ;
(e.g. 20 years) that an offender is in
custody, the less likely, as a rule, is
the prison experience to be rehabilitative.
A period of mandatory custody that leaves
little or no hope may tend to lead the
imprisoned man to one or more of the
following courses: sulcide, escape at
any cost; including the lives of prison
officers, trouble-making in the institu-
tion by way of fomenting disturbances to
show his hatred of society, or withdrawal
into a shell until he becomes, in effect,
a vegetable. His marriage, if any, is
not likely to last. Where, by reason of
a long minimum sentence in custody, all
reasonable hope of return to a useful
l1ife in the community is destroyed, the
result is more likely to be torture than
punishment.

.03
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(d) The trial judge should have a function in
fixing the minimum amount of time to be served
in custody by an offender who is sentenced to
life imprisonment for murder:

The advantage is that the judge, at the
time of sentence, is aware of local publie
sentiment (in terms of punishment and
deterrence), the circumstances of the
offence, and some of the characteristics
of the offender, presumably but not
necessarily including his rehabilitative
needs.,

Some of the disadvantages are that, because
in Canada there are several hundreds of
Judges who preside over murder trials, no

two cases would be dealt with alike, and
there could soon be a cry for "equal Jjustice”.

In addition, if this 1s a logical role for
a judge in a murder trial, there would seem
to be no reason for not extending that role
to 1ife sentences arising out of armed
robbery, rape, kidnapping, hijascking and
the like, where life sentences are not
mandatory but are sometimes imposed.

(e) Temporary absence or day parole without escort
for an offender sentenced to life imprisonment
for murder should be restricted during the
minimum period that he is required to serve
in custody:

The advantage of restrictions ig that they
would tend to satisfy the public that the
punishment for murder is appropriately
punitive and deterrent and that, for an
extensive period of time, the public will
be protected, as far as it is humanly
possible to do s0o, from the offender.

The disadvantage of such a condition is
_that, for an extensive period of time, many
rehabilitative programs involving the
offender in the community could not be
carried out.

(f) In the most serious and reprehensible cases
of murder, parole should be granted after the
mandatory minimum period of custody, only with
the approval of two-thirds of the members of
the Parole Board:

The advantage of not requiring approval of
the full Board is that one or two members
who might wish to dissent would not, by
disagreeing, have to sacrifice their
principles or, by dissenting, have to endure
the hostility or disdain of the remaining
members.

The disadvantage of requiring only two-thirds
is presumably that the public would be better
satisfied that It is being protected if
unanimous approval were reguired. = Such a
requirement would alsc add to the punitive
and deterrent value of the life sentence for
murder.
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(g) The Governor in Council should perhaps have

authority under the law to reduce the mandatory
minimm term of custody to a lesser term of years:

The advantage of making it possible for the
Governor in Council to reduce the minimum
period of custody is that it would enable
the government, in proper cases involving
the need for clemenecy, to alleviate the
harshness of the law or the Jjudge's Judgment,
having regard to all the circumstances of
the case.

The disadvsntage is that it would provide an
cpportunity for exceptions by the govermment
to the otherwise strict requirements of the
law for the custody of persons sentenced to
"1life imprisonment for murder, and on that
account might not find favour with the press
and public.

COURSES OPEN TO THE_GOVERNMENT

8.

o

Among the courses open to the govornment would

seem to be the following:

Let Bill C-2 continue, without government
amendment, to decision by the House.

The danger of this is that, given the present
mood of the House of Commons, the Bill might
well be defeated, which would leave the government
with the difficult task of having to administer,
without amendment, the pre-1967 law.

The'undersignad proposes that Bill C-2 be amended
to give effect to most of the factors set out in
paragraph 7 above, in a manner that is likely to

?eliupported by a majority of the House, as
ollows: :

(2) there would be a total abolition of
capital punishment for an indefinite
period;

(b)) "murdér" would be defined as it was
: prior to 1961 (see Appendix “B") and
thcre would be no distinction between
"capital” and "non-capital” murder,
such as has existed since 1961;

(¢) the sentence for murder would be a
life sentence;

(d) 1in the case of "murder’ the following
conditions would apply:

(1) the minimum period of custody

set out in the Criminal Code
would be ten years, but the trial
Judge would have authority, at

- the time of sentencing, to impose
a further minimum period of
custody of all or any part of an
additional ten years;

.5
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(i1) no temporary absence or day
parole, without escort, would
be permitted until three years
from the expiration of the
minimum period, as fixed by the
statute or imposed by the trial
Judge, as the case may be;

(141) no full parole would be
authorized during the minimum
period of custody, as fixed by

"the statute or imposed by the
trial judge, and thereafter

only if two-thirds of the members
of the Parole Board agreed; and

(e) an extension of the minimum period of
custody could be appealed to the court

of appeal.

9. These conditioneg are designed to strengthen the
screening process for the release from custody of convicted
murderers serving life sentences while jeopardizing, as
little as possible, the rehabilitation programs of federal
correctional services.

10. To accept the proposals described in paragraph 3"
above raises questions as to the rules that should govern
the release on temporary absence or parcle of persons who
have already been convicted of marders. The new rules would
be more restrictive than current rules in terms of years an
inmate would be required to stay in custody and the grantiig
of temporary absences and parcle. It is suggested that
these new rules should not have retroactive effect, and the
present law should continue to apply to cases that have
arisen or will arise prior to the coming into force of the
proposed legislation.

FEDERAL- PROVINCIAL RELATIONS CONSIDERATIONS

1l. There would seem to be no obligation on the
government to discuss the merits of any such proposed
legislation with the provincial governments. There were no
formal discussions with the provincea prior to the intro-
duction of Bill C-2.

INTERDEPARTMENTAL CONSULTATION

b & The undersigned has consulted with the Minister |
of Justice, who agrees with this memorandum.

PUBLIC RELATIONS CONSIDERATIONS

13. In the opinion of the undersigned, the proposals
for amending Bill C-2 cutlined above are likely to be
preferred by a majority of Canadians to the scheme contained
in Bill C-2,

CUS CONSULTATION

14, There should be Caucus consultation after Cabinet
has reached a tentative decision on the lssues involved,

s
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LIBERAL FEDERATION

15. Not applicable.

RECOMMENDATION

16, The undersigned recommends that Cabinet should

instruct the Department of Justice to prepare whatever
amendments to Bill C-2 are necessary to implement
paragraph 8B of this submission, and that the undersigned
be authorized to move these amendments to Bill C-2 at an
appropriate time when the Bill is under study by the
Justice and Legal Affairs Committee.

Respectfully submitted,

Solicitor General

1 concur

Minisgter of Justice

|
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APPENDIX "A'"

Law Relating to Parcle and Temporary Absence of
Inmates Serving Sentences Upon Conviction for Murder

Regulations under the Parole Act

Regulation 2(3) provides that a person who is
gerving a sentence of isonment to which a sentence of
death has been commuted either before or after the coming
into force of this subsection (i.e., capital murder) or a
person upon whom a sentence of imprisonment for life has
been imposed as a minimum punishment after the coming
into force of this subsection (i.e., non-capital murder)
ghall serve the entire term of the sentence of imprisonment
unless, upon the recommendation of the Board, the Governor
in Council otherwise directs. a

Regulation 2(4) provides that the Board shall
not recommend a parole, in a case coming within subsection (3),
until at least ten years of the term of imprisonment minus

(a) 'in the case of a sentence of imprisonment for
life (i.e., non-capital murder), the time
gpent in custody from the day on which the
inmate was arrested and taken into custody
in respect of the offence for which he was
gsentenced to impriscnment for life to the
dey the sentence wasg imposed, have been
served; or 2

(b) in the case of a sentence of death which has
been commited (i.e., capital murder), the time
spent in cust from the day on which the
inmate was arrested and taken into custody
in respect of the offence for which he was
sentenced to death to the day the sentence was
commuted, have been served.

Temporary Absence

Section 26 of the Penitentiary Act provides,
in relation to all immates of penitentiaries, including
murderers serving life sentences, as follows:

" 26. Where, in the opinion of the Commissioner

or the officer in charge of a penitentiary, it is
necessary or desirable that an inmate should be
absent, with or without escort, for medical or
humanitarian reasons or to assist in the rehabili-
tation of the inmate, the absence may be authorized
from time to time : ‘

(a) by the Commissioner, for an unlimited
period for medical reasons and for a
periocd not exceeding fifteen days for
humanitarian reasons or to assist in
the rehabilitation of the inmate, or

(b) by the officer in charge, for a period
not exceeding fifteen days for medical
reasons and for a period not exceeding
three days for humanitarian reasons

or to assist in the rehabilitation of
the inmate.’
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_ APPENDIX "B
212. Culpable homicide is murder '

(a) where the person who causes the death of
& human being

(1) means to cause his death, or

(11) means to cause him bodily harm that
he knows is likely to cause his death,
and is reckless whether death ensues
or not;

" (b) where & person, meaning to cause death to
& human being or meaning to cause him bodily
harm that he knows is likely to cause his
death, and being reckless whether death ensues
or not; by accident or mistake causes death
to another human being, notwithstanding that
he does not mean to cause death or bodily harm
to that human being; or =

(¢) where & person, for an unlawful object, does
anything that he knows or ought to know is
likely to cause death, and thereby causes
death to a human being, notwithstanding that
he desires to effect his object without
gausina death or bodily harm to any human

eing.

213. Culpable homicide is murder where a person
causes the death of a human being while committing or
attempting to commit treason or any offence mentioned
in section 52, piracy, escape or rescue from prison
or lawful custody, resisting lawful arrest; rape,
indecent assault, forcible abduction, robbery, dburglary
or arson; whether or not the person means to cause
death to any human being and whether or not he knows that
death 1s likely to be caused to any human being, if

(a) he means to cause bodily harm ror_the purpose of

(1) facilitating the commission of the
offence, or

(11) facilitating his flight after committing
or attempting to commit the offence,

and the death ensues from the bodily harm;
(b) he administers a atnﬁofying or overpowering thing

for a purpose mentioned in paragraph (a), and the
death ensues therefrom;

(¢) he wilfully stops, by any means, the breath of a
humen being for a purpose mentioned in paragraph (a),
and the death ensues therefrom; or

(d) he uses a weapon or has it upon his person

(1) during or at the time he commits or
attempts to commit the offence, or

(11) during or at the time of his flight
after committing or attempting to
commit the offence,

and the death ensues as & consequence.
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WITH THE COMPLIMENTS AVEC LES HOMMAGES
OF THE DU
SECRETARY OF STATE SECRETAIRE D'ETAT
FOR AUX
EXTERNAL AFFAIRS AFFAIRES EXTERIEURES
May 22/73
To: Mr. J.H.Hollies, QC

Ministry Council
Ministry of Solicitor General

From: Mr. H. Mayne
United Nations Economic and
Social Affairs Division

For your information: Please note in
particular paragraph 2.

001729

EXT. 914/BIL. (REV. 9/70)
7530-21-029-3982




R Ev IR 1L CTOE D

FM PRMNY 812 MAY17/73

TO EXTOTT JUNS

INFO TT GENEV DE PARIS

FINOTT/MART IN CIDAOTT/BURKHART DE OTT
DISTR UNP 'UNO ECL ECS ECD

-==FC0S0C 54

IN PLENARY MAY16 COUNCIL DISPOSED OF ITEMS 13 17 3 4 20 AND 21 ON
ITS AGENDA APPROVING REPORTS ON ALL SUBMITTED BY RESPECTIVE

SESSIONAL CTTEES.

BSTENT ION IN CTTEE TO YES IN PLENARY.

2. ITEM 13 CAPITAL PUNISHMENT :COUNCIL ADOPTED RESLN RECOMMENDED BY
SOCIAL CITEE BY VOTE OF 13-0-12.CHILE CHANGED ITS VOTE FROM

3.ITEM 17 SOCIAL DEVELOPMENT :COUNCIL ADOPTED WITHOUT OBJECTION ALL
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FIVE DECISIONS RECOMMENDED BY SOCIAL CTTEE IN-ITS REFORT EZ5528,

U&h ADOPTED ALSO RESLN ON NATL EXPERIENCE IN ACHIEVING FAR-REACHING

¥
fSH SOCIAL AND ECONOMIC CHANGES FOR THE PURPOSE OF SOCIAL PROGRESS BY

- (p~/ VOTE OF 24-2-1(USA) .BRAZIL CHANGED ITS VOTE FROM ABSTENTION IN CTTEE
(1}’ TO YES IN PLENARY.RESLN ON UNIFIED APPROACH TO DEVELOPNENT

....2

ANALYSIS AND PLANNING WAS ADOPTED 25-0-1(CHINA) THAT ON REVIEW

AND APPRAISAL OF.THE IMPLEMENTATION OF THE IDS FOR THE SECOND UN
DEVELOPMENT DECADE BY CONSENSUS AND THAT ON MIGRANT WORAERS BY VOTE
OF 27-0-2.RESLN ON CONVENING OF A UN CONFERENCE FOR AN INNATL
CONVENT ION ON ADOPT ION LAW WAS ADOPTED 15-8-8(SOCIALISTS ALGERIA
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PAGE TWO 812 RESTR |
LEBANON MALAYSIA AND CHINA)AND THAT ON THE AGED AND SOCIAL SECURITY
BY CONSENSUS.LAST RESLN ON NEEDS AND ASPIRATIONS OF YOUTH was

ADOPTED 22- 2-4 (SOCIALISTS) .CHINA DID NOT/NOT PARTICIPATE IN VOTE.
4, ITEM 3 SPECIAL MEASURES IN FAVOUR OF THE LEAST CEVELOPED AMONS

THE DEVELOPING COUNTRIES:COUNCIL APPROVED BY CONSENSUS TWO RESLNS

RECOMMENDED BY ECONOMIC CITEE IN ITS REPORT E.5327,

5.1TEM 4 SPECIAL MEASURES RELATED TO THE PARTICULAR NEEDS OF THE

LANDLOCKED DEVELOPING COUNTRIES:COUNCIL ADOPTED RESLN RECOMMENDED

BY ECONOMIC CTTEE(E.5326)BY VOTE OF 21(USA)=2-6(WEDS).

6.1TEN 20 STUDY ON REGIONAL STRUCTURES:FIRST DRAFT RESLN

RECOMMENDED BY COORDINATION CTTEE(E.5338)NS ADOPTED BY COUNCIL

BY CONSENSUS.AMENDMENT INTRODUCED INTO SECOND RESLN BY BRAZIL IN

CTEE WAS CALLED INTO QUESTION AND AFTER RELATIVELY BRIEF DEBATE’

OPPARA ONE OF RESLN WAS AMENDED TO DELETE WORDS QUOTE AND

SUPERVISION UNQUOTE FROM ITS FIFTH LINE AND TO SUBSTITUTE QUOTE .

INTERGOVTL UNQUOTE FOR QUOTE LEGISLATIVE UNQUOTE.RESLN WAS THEN

ADOPTED BY CONSENSUS.REP OF WHO INTERVENED TO REITERATE POINT

HE HAD MADE IN CTTEE THAT HIS ORGANIZATIONS REGIONAL SUBSIDIARIES
j COULD NOT/NOT BECAUSE OF CONSTITUTIONAL REALITIES BE SUBORDINATED
TO REGIONAL ECONOMIC COMMISSIONS BY ECOSOC RESLN.
7.1TE¥ 21 TOURISM:COUNCIL ADOPTED WITHOUT VOTE RESLN AND DECISION
ON CHINESE REP IN 1UOTO RECOMMENDED BY COORDINATION CTTEE(E.5327).
CHINAEXPRESSED ITS SUPPORT FOR DECISION AND BRAZIL SAID THAT KaD
{o ¥
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» . o

PAGE THREE 812 RESTR
THERE BEEN VOTE ON IT HE WOULD HAVE ABSTAINED.

|

'

1
8.AT PRESIDENTS4REQUEST-COUNCIL ADDRESSED ITSELF TO VOTE BY 1
SECGEN ON INCREASE IN SEATING CAPACiTY OF ECOSJC CHAMBER(E.5322)AND ?
EXPRESSED GEN DISSATISFACT ION WITH RECONSTRUCT ION PLAN PROPOSED BY ;
SECRETARIAT.VIEW RPTD BY MOST SPEAKERS WAS THAT FINANCIAL
ONSIDERATIONS HAD BEEN OVEREMPHASIZED AND THAT T0O LITTLE ATJN HAD
BEEN GIVEN TO IMPORTANCE AND PRESTIGE OF COUNCIL.PARTICULAR $ORE
POINTS WERE PROVISION OF ONLY ONE ADVISERS SEAT FOR SOXE DELS
AND LACK OF PROVISION FOR VOTING MACHINE.RESULT OF DISCUSSION WAS
THAT PRESIDENT AND AD HOC GROUP WILL HAVE DISCUSSION WITH SECGEN AND
HIS ADVISERS TO MAKE THEM AWARE OF COUNCILS FUNCT IONAL REQUIREWENTS

"AND TO ASK THEM TO COME UP WITH ALTERNATIVE SCHENME. y

{
- A

[

9.COUNCIL ALSO GAVE PRELIMINARY CONSIDERATION TO AGUNDA ITEM(S

PROVISIONAL AGENDA FOR AND DURATION OF FIFTY-FIFTH SESSION.USUAL \\
COMPLAiNTS ABOUT LENGTH OF AGENDA AND DESIRABILITY OF }
'CONCENTRATING ON FEW ITEMS WERE EXPRESSED AS WERE ALSO USUAL (
REQUESTS FOR ADDITIONAL ITEMS.BEHIND ALL THIS WAS PRESIDENTS
RECOMMENDAT ION THAT SESSION BE EXTENDED FROM AUG3 TO AUGI® AND HE
WAS SUPPORTED WITH ENTHUSIASM BY AMB SANTA CRUZ OF CHILE.OPROSITION
WS EXPRESSED BY REPS OF FRANCE SPAIN AND MALAYSIA BUT EXTENSION.
IDEA SEEMS ALMOST CERTAIN TO PREVAIL.
18, IN COURSE OF THIS DISCUSSION SANTA CRUZ MADE FOR#AL RE@U{ST THAT
EXECTUT IVE DIRECTOR OF GATT BE INVITED TO BE PRESENT FOR AND TO

v ol
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PAGE FOUR 812 RESTR
TO PARTICIPATE IN ECOSOC 55S GEN DEBATE WHICH HE SAID wAS OF
FUNDAMENTAL IMPORTANCE AND DESERVED ATTN OF ALL MAJOR FIGURES

REPRESENT ING ENT IRE GAMUT OF WORLD ECONOMIC AND SOCIAL SITUATION.
1717012 3800 '
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~ 523 | | .
F . ) . .' v ' c ) . —I SEYCURITY-ClASSIFlCA.TION-DE'$ECPR TE
0 D . DEPUTY SOLICITOR GENERAL

- . OUR FILE~ N/REFERENCE
‘ ) . o ) o o _—‘ |YOUR FILE- V/REFERENCE

rom.  J.H. HOLLIES SR | -
DE DEPARTMENTAL COUNSEL L - A ,
T - o 1 | uay 15, 1973

SUBJECT -7 - I . . :

owe.  Capital Punishment

. N ) \ Wi
S auu/ict . ’ J.H. HOLLIES
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N _ss—:’q.é-‘:‘
Government™ ~Gouvernement .

D of Canada du Canada MEMORANDUM NOTE DE SERVICE-GW\
o OM SM
[— ‘?} O L C E N SECURITY- CLASSIFICATION - DE SECURITE

10 D THE DEPUTY \SOLECITOR GENERAL . (¢

- - §
u [ T L T
B ) o 1. N A ~ |OUR FILE- N/REFERENCE
I l@zyﬂ 4

YOUR FILE— V/REFERENCE

FROM SPECIAL ADVISER,
bE CORRECTIONAL POLICY

Mag\14, 1973

SUBJECT

omer  Capital Murder in Ohio

- Some weeks a%o the Minister's attention was drawn_ ¥o &
newspaper article on the subject of changes in the. law involTing

capital punishment in the State of Ohio in December, 1972.

Under this legislation a person commits murder in ithe
first degree if he "purposely, and with prior calculation and
design' causes the death of another, or "purposely (causes) Jthe
death of another while violating or attempting to violate, oy
while fleeing immediately after violating or attempting to
violate" certain other sections of the Criminal Code, such als
kidnapping, rape, arson, robbery, burglary or escape.

A person who commits murder in the first degree
"shall suffer death or be imprisoned for life.”

Imposition of the death penalty for murder in the [first
degree is precluded unless the indictment charging the offence
specifies one or more of the following aggravating circumstances:

(1) Assassination of the U.S. President, the State Governor,
a member of Congress or the State General Assembly, a
Judge of the State or a federal Judge, or a candidate
for any of those offices.

(2) The offence was committed with the purpose of aiding or
abetting organized criminal activity. ’

(3) The offence was committed for hire, or for the purpose
of personal gain or aggrandizement.

(4) The offence was committed for the purpose of escaping
detection, apprehension, trial, or punishment for
another offence committed by the offender.

(5) The offence was committed while the offender was |a
prisoner in a penal institution.

. o 2
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vThe'offender has previously been convicted of purposely .

killing or attempting to kill another, or the offence
at bar was part of a course of conduct involving the
purposeful. killing of or attempt to kill two or moxe

persons.

m |
(8)

The offender killed the victim from ambush.

whom the offender knew to be such, and either the

victim was engaged in his duties at the time of the

The vietim of the offence was a 1aw,enforcement'officer

offence or it was the offender's specific purpose to

kill a law enforcement officer.

(9)
. - the offence by reason of being completely in the
offender's power, or by reason of youthful immaturi]

the infirmities of age, or physical or mental impa]

resulting from defect, disease or 1nJury

The victim was substantially defenceless at the time of

LTy,
Lrment

When an indictment contains one or more of the foregoing
spec1f1cat10ns the verdict is required to state whether the accused

is found guilty or not guilty of the principal charge (murde:
~ the first degree) and,
guilty or not guilty of each specification. No reference be
- the jury is permitted concerning the consequence of a gullty
guilty verdict on any charge or specification.

If the indictment contains no specification, or th
a not guilty verdict in relation to all specifications, the
is required to impose a sentence of life imprisonment.

"If theéere is a verdict of guilty of both the charge
one or more of the specifications the penalty shall be deter

(a) Dby the panel of three judges that tried the offend
. . upon his waiver of the right to trial by jury; or

(b) by.a. panel of three judges appointed for the purpo
. .- one of whom may be the trial judge, if the offende
was tried by jury. The panel is to be appointed b
presiding judge of the Common Pleas Court of the C
or, if there is no presiding judge, by the Chlef J]
of the Supreme Court. )

When death may be imposed as a penalty for murder
-first degree the Court shall require a pre-sentence investig
and a psychiatric examination to be made, and other reports
for by the Crlmlnal Code. : :

r in

if guilty thereof, whether the offender is
fore

or not

sre is
Court

and
mined

=3
-

r

se, -
A

y the
ounty
ustice

in the
ation
called

bss to Information Act
Sur I-’aecés a l'information
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Where the Court unanimously finds that none of the
mitigating circumstances referred to hereafter is established
by a preponderance of the evidence, it shall impose a sentence
of death on the offender. _

Regardless of whether one or more of the aggravathg
circumstances referred to above is specified in the indictment
and proved beyond a reasonable doubt, the death penalty for
murder in the first degree is precluded when, considering the’
" nature and circumstances of the offence, and the history,
character and condition of the offender, one or more of the
following is established by a preponderance of the evidenceg

(a) the victim of the offence induced or facilitated it;

(b) it is unlikely that the offence would have been
. . committed but for the fact that the offender was
‘under duress, coercion or strong provocation;

(¢) .the offence was primarily the product of the
. . offender's psychosis or mental deficiency, though
- such a condition is 1nsufflclent to establish the
defence of insanity. .

The Code also contains prdvisions relatiﬁg~to
voluntary manslaughter and involuntary manslaughter.

& . M%Z@aaﬁg

A. J. MacLeod
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. ¥iolate" certain other sections of the Criminal Code, mh
.mdm:am, rapz, arsom, robbery, bmmm’ or escaps. .

, degree is precluded unless the indictment charging the offence .
"speaiﬁaa m or more of tm ::’sllewiag aggemvatmg c;imum ces: -
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cemmam mmcy
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THE DEPUTY SOLICITOR GENERAL

| Way 14, 1973

. Under mm I.egisla.tim ‘a pera@n esmits mruar in the
first degree if he "purpossly, and with ;gr:&.w esalenlation .
design” causes the death of another, or “purposely (causes) ,the
death of another vhile violating or attemgting to violate, or.
vhile fleeing lwnedistely after violsting or sttenpting to

A person mm commits tmrder in tha first desree
sha.ll smfxer ﬂeuth or de wmwﬁ for iife.”

xmmss.tim of the death penslty for- mrder in the|first )

(3.) Asmssmﬁm of the n.s I’resiﬁmt, the Sta.te G ernor,
.6 rember of Congre: * 0 Vc% o ;
- Jufge of the ’S%zam m* & ﬁade:ral Juﬁse, or a caaﬂ;iéate ,
for any ef those ofﬁees.. _ ~

o (2) The offence was comuitted with thea purpose ar aidmg or
- abetting organized criminal activity.

T {3). ',&’he offence tas comnitted for hire, or fm' f-he mmﬁﬁ .
D 4 pamml gain or agprandizement.

L (M The offence was committed for the purpose 9&‘ mﬁping

detection, apprehension, trisl, or punishment for .
another offence cormitted by tm offender. T

{5} The offence was compitted while the effaﬁﬁer vas a
. prisoner in a penal institution. :

-r_n‘]g;‘. .
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(6) The affmaar has gmvs.wsw b@aﬂ aw&a%& of mm@paw
ELATiins oy atmﬁyting to Bill onothzr, or the offenco

© . ‘at ber wos part of o coursc of conduct invelving the
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+ i poreons. -
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ai* tho summ Court, .
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‘murder in tho first dogreo ic procluded whon, considoring the o .

noture and circumstansos of the offdnuo, and the history,
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is established by 8 mwmrma of tho evidenco:
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Dq:;? Government  Gouvernement :
of Canada du Canada : - MEMORANDUM - - NOTE DE SERVICE

-

SECURITY.CLASSIFICATION-DE SECURITE

10 D THE DEPUTY SOLICITOR ¢

OUR FILE— N/REFERENCE

[— ) YOUR FILE— V/REFERENCE

{OREREOTT : Rad bl DATE Ao l}.’
3 N Hay 14, 1973

SUBJECT
OBJET

o aﬁﬁ the Hinister!s attention was drawn to a
the gubject of changes in the law involivin

A gt Some weeks
newspaper article on _ _ | »
capltal punishment in the State of Ohio in December, 1972.

Under this legislation a person commits murder in the

first degree if he "purposely, and with prior calculation and
design” causes the death of ancther, or “purposely (causes) the
Geath of another while violating or sattempting to viclate, or
vwhile fleeing immediately after violating or attempting to
violate” certain other sections of the Criminal Code, such as
kidnapping, rape, arsgon, robbery, burglary or escape.

| A person who commits surder in the first degree
- “shall suffer death or be imprisoned for life.” -

Imposition of the death penalty for murder in the first
degree is precluded unless the indictment charging the offence
specifies one or more of the following aggravating circumstances:

(1) Assassination of the U.S. President, the State Governor,
& member of Congress or the State General Assembly, &
Judge of the State or a federal Judge, or a candidate
for any of those offices.

{2) The offence was committed with the purpose of aiding or
abetting organized criminal activity.

{3) *The offence was commitied for hire, or for the purpose
‘ of persongl gain or aggrandizement.

(4) 'The offence was committed for the purpose of escaping
detection, apprehension, trial, or punishment for
ancther offence committed by the offender.

{5) The offence was committed while the offender was 2
prisoner in a penal institution.

- 642
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(6) The offender has previcusly been convicted of purposely
killing or attempting to kill another, or the offence
at bar was part of a course of conduct involving the
purposeful killing of or attempt to kill two or moré
persons.,

(7) The offender killed the vietim from ambush.

(8) The vietim of the offence was & lay enforcement officer
whom the offender knew to be such; and elther the
victim was engaged in his dutles at the time of the

- offence or it wvas the offender's speciflc purpose to
kill & law enforcement officer.

(9) Tne victim was substantislly defenceless at the time of
. the offence by reason of being completely in the
offender's power, or by reason of youthful immaturity,
the infirmities of age, or physicel or mental impairment
resulting from defect, disease or injury.

When an indictment contains one or more of the foregoing
specifications the verdict is required to state whether the accused
is found guilty or not guilty of the principal charge (murder in
the first degree) and, if gullty thereof, whether the offender is
guilty or not gullty of each specification. Ho reference before
the jury is permitted concerning the consequence of a guilty or not
gullty verdict on any charge or specification.

_ If the indictment conteins no specification, or there is
a not guilty verdict in relation to all specifications, the Court

is required to impose a sentence of 1ife imprisonment.

If there is & verdict of guilty of both the charge and
one or more of the specifications the penalty shall be determined

(a) by the panel of three judges that tried the offender
upon his waiver of the right to trial by Jury; or

(b) Dby a panel of three judges appointed for the purpose,
one of whom may be the trial judge, 1f the offender
was tried by jury. The panel is to be appointed by the
presiding Judga of the Common Pleas Court of the County
or, if there is no presiding Judge, by the Chief Justice
of the Supreme Court.

¥hen death may be imposed as & penalty for murder in the
first degree the Court shall require & pre-sentence investigation

and a psychiatric examination to be made, and other reports called
for by the Criminal Code.

«s3
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-3

Where the Court unanimously finds that none of the

mitigating circumstances referred to hereafter le established
by & preponderance of the evidence, it shall lmpose & sentence
of death on the offender.

Regardless of whether one or more of the aggravating

circumstances referred to above is specified in the indictment
and proved beyond a reasonable doubt, the death penalty for
marder in the first degree is precluded vhen, considering the
nature and circunsteances of the offence, and the history
character and condition of the offender, one or more of ine
following is established by a preponderance of the evidence:

(a) the victim of the offence induced or faasilitated it;

(v)

()

it 13 unlikely that the offence would have been
compltted but for the fact that the offender wes
under duress, ceoercion or strong provocation

the offence was primarily the product of the
offender's psychosis or mental deficiency, though
such 4 condition is insufficient to eatablish the
defence of insanity.

The Code also contains provisions relating to

voluntary manslaughter and involuntary manslaughter.

ATHHEOM

A, J. Macleod.
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D Government  Gouvernement / 17é/ -
of Canada du Canada ' MEMORANDUM = ~ NOTE DE SERVICE
P
- = —| SECURITY - CLASSIFICATION - OF SECURITE
o THE DEPUTY SOLICITOR GENERAL URFPIDERTIA]
o0 _ |
OUR FILE— N/REFERENCE
L = file £%/° |
,— —_‘| YOUR FILE— V/REFERENCE Ciasser o
—;ROM B
DE
L _

SUBJECT f&ﬁmﬁraﬁﬁm tﬁ M‘iﬁét -
oBser Ca iizgi,fkagisinﬁézzﬁ‘,_,u,

I attach revised psges 3, ¥ and 5 of the Memorandum
1o ﬂabin;e% on capital punishwmeént, pursusnt o Nr. Lang's
ietter o Hr. Allmand. Thot Ietter i also attached.

The changes are:

The change is to reqnire approval of two-thirds
of the members of the Board rathér than unanimons approval.
- adve “tages and disadvantages have been ré-wopded
maeraingly
ara. 7AT The words Twithout amendment” have been inserted
n the last line,

._T7B(b): References to "aggravated mraer" m
rovated marder” have been deleted.

{ii): The expression "during the mivimom period”
has | ‘angeﬂ to “untill three years from the expiration
of the minimm pericd”.

P.5: References {c "aggravated” and "non-aggravated" murder
- have been deleted.

Appendix C: This previously set out the definition of "capital
T murder! as it has existed sinee 1961, I have reviged it so
that i1 now sets oud, for the information of the Cabinet,
the 'ga:sic definition of murder {sections 212 and 213) in
the Code

- AJUETEOH L
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“

In additian, if this 1s & logical role for & T
‘Judge in a murder trisl, there would seem to . be. ' ‘
no reason for not extending that role to 1life .
sentences arising out of armed robbery, rape, o

~ kidnapping, hijacking and the 1like, where 1life .=

. sentences  are not mandatory but are aametimes e R A -
imposed. . o , . = V.

e) Temporary abseénce or day parole without escort for an
, . offender sentenced to life imprisonment for murder should ,
T be restricted during the minimum periad thet he is required
. to serve in eustady o _ ‘

The advantase of restrictions is that they would
tend to satisfy the public that the punishment -

- for murder is appropriately punitive and deterrent -

- and that, for an-extensive period of time, the
‘public will be protected, as far as it is- humanly

" possible to do so, from the offender.' S

The disadvantage cf such a conditian is that, for
- an extensive period of time, many rehabilitative
- programs involving the offender in the community
v‘eauld not be carried out.

£) In the moat serious and yeprehensible cases of murdar,
parole should be granted after the mandatory minimunm
period of custody, only with the aypraval of twc«thirda
of the members of the Parole Board. ‘

The - advantage of not requiring appreval of the
full Board is that one or two members who might
-wish to dissent would not, by disegreeing, have
to sacrifice their principles or, by dissenting,

~have to endure the hﬁstility or- disdain,uf the .
;remaining members‘ : :

- The disadvantage of requiring only two thirds ia
. . -presumably that the public would be better
| " satisfied that it is being protected if unanimous
approval were required. Such a requirement wauld
also add to the punitive and ﬂeterrent value of
_tha life sentence for murder. _

The Governor in Council should have authority under , .
the law to reduce the mandatory minimum term of . -" .
custody to & leseer term of years: - R

_The advantage . of making it pessible for the -
Governor in Council to réduce the minimum =
- period of custody is that it would enable the
. government, in proper cases involving the -~
need for clemency, to alleviate the harshness
., of the law pr the judge's Judgment; having - .
-~ regard to all the circumstancea of the caee.'ﬁ

The disadvantage is that it would provide an -
opportunity for exceptions by the government
- to the otherwise strict requirements of the
- law for the custody of persons sentenced to
- 14fe imprisonment for murder, and on that o
_account might not find favour with the press .
'.and public

001745



& -l

Document\dlsclosed under the Access to Information Act
Document dlvulgue en vertu de la Loi surlacces al /nformat/on

~ COURSES OPEH TO THE GOVERNMENT

7.

Amang the courses open tc thﬁ government wbuld.seam to be

the following

A,

Let Bill c~2. continue, mithout gavernment amendmant,

"~ %o decision by the House.

The dangar of this is that, given the present mﬂad .

. of ‘the House of Commons, the Bill might well be

"defeated which would leave the government in the

difficult task of having to adminiater, witheut N o

' amendment, the pre~1967 lau.'*

The undersigned proposes that Bill C~2 be amended
to give effect to most of the factors set out in
paragraph 6 above, in & manner that is likely to

i qbe supported by a majerity of’ the House, as followéF'

M _(a)‘ there would’ be a tatal abolition of i

- copital punﬂshment for an- indefinite '
, period, _

- (b) "murder" would be defined as 1% vas prior-
' to 1961 (see Appendix C) and there would
be no distinction between “capital" and
"non-capital" murder, such as has existed
since 19@;;

(c)wfthe sentence for murder wauld be a 1ife
- sentence; e

©{d) in the case of ”mnrder” “the following

1~conditions would apply .
-'(1) ‘the minimum period of custcdy set

. “?,”’ . .oout in the Criminal Code would be.

* ten years, but the trial judge would
have authority, at the time of .
gentencing, to impoge a.further o
minimum period of custody of all or . -
.'any part of an additianal ten years, <

© {ii) no tem orary absence or day parole,
., without escort, would be permitted
- until three years from the expiration
. . of the minimum period; as fixed by =
. the statute or imposed by the trial
Judge, as the case may be, and ‘

- (114} no full parola ‘would be ‘authorized
] during the minimum period of custody,
ags fixed by the statute or imposed - L
by the trial judge, and thereafter —~ - . . °
only if two-thirds of the members of 5 '
the Parole Board agreed., =

_There would be no referencé to. the Governor A
. in Council for approval of parole but there Q%.v;
would be authority in the Governor in: Council -
to reduce the minimum period of custody tora .. -
lesser term of years than that required by I

law;” and st
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_ :
" s : . N
. 1

‘() en extension of the minimum period of = ol
" custody could be appaaled to the - :Té;
. court of appeal. :

-8, . These conditions are designed to strengthen the screening
process for the release from custody of convicted ourderers = -
serving life sentences while jeopardizing, as little as possible,
the rehabilitatien programs of federal correction&l services.

9‘.q To. accept ‘the proposals described in paragraph "B" abave
raises questions as to the rules that should govern the reledse
on temporary obsence or parole of persons who have already been
convicted of muirders. The new rules would be more restrictive
than current rules. in terms of years an inmate would be required
to stay in custody and the granting of temporary absences and
‘parole. It is suggested that these new rules should not have
retroactive effect, and the present law should continue to
- apply to ceses that have arisen or will arise prior to the
caming into forca of the proposed legislation ,

-

L3

: FEDERAL»PROVINCIAL RELATIONS CONSIDERATIONS

~ 10.. ‘There would seem to be no obligation on the gavernment

. to discuss the merits of any such proposed legislation with
- the provinciel governments. There vwere no formal discussions
with’ the provinces prior to the 1ntroduction of Bill c~2

INTERDEPARTMENTAL GONSULTATION

: 11. Tha - undersigned hos consulted with the Minister of
- Justice, who agrees with this memorandum. : .

mmc RELATIONS CONSIDERATIONS -

12,  In the apinion of the underaigned, the p"oposals for .
amending Blll C-2 outlined above are likely to be preferred by
'aamajofity=or Canadians to. the scheme containsd in Bill C-2.

CEUGUS CONSUL&ATION

13. - There should be Caucus consultation after cabinat has
reached a tentative decisian on the iesues involved, o .

T S L : 001747 //#
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APFENDIX c

212. Culpable homicide is murder

‘(a) where the person who eauses the death of
’ . & human being -

'(1) “meana to- cause his death, or

(11) means to causs him bodily harm th&t

- he knows.is likely to wause his death,
- ‘and is renkles& whether death Bnﬁues
'._or not,

(b) .where a ‘person, meaning o cause death to -
- a human being or meaning to cause him bodily
- harm thet he knows is likely to cause his- .
death, and being reckless whether death ensues
or not, by accident or mistake causes death
to another human being, notwithstanding that
he does not mean to cause death or bodily harm
'to that human being, or -

(e¢) whare a, persan, for an unlawful obJect, does .
o anything that he knows or ought to know 1is
likely to cause death, and thereby causes :
death to a human being, notwithstanding that
he desires to effect his object without
causing death or bodily harm to any human LT
being . _ ) S

213‘ Culpable homicida is murder where a person L
causes the death of & human being while committing or

‘attempting to commit treason or any offence mentioned

in-section 52, piracy, escape or rescue from prison

or lawful custody, resisting lawful arrest, rape,
indecent assault, forcible abduction, robbery, burglary
or arson, vhether or not the person means to cause
death to any human boing and whether or not he knows that

death 18 likely to be caused to any human. being, if

(8) he means to cause bodily harm for the purpose .7;'. &
v -of . S

- (1) facilitatins the cemmission of the
T offence, or. -

"3(11) facilitating his flight'&fter committing“ ;
- pr attempting to commit the offence, ;_

and the death &nsues from the bodily hamm,
(b) he adninisters a stupefying or averpowering thing

- for a purpose mentioned in paragraph (a), and the
deatﬁ gnsues therefrom, -

. (e) he wilfully stops, by-any msans, the breath of &

~human being for a purpose mentioned 1n p&ragraph (a),
‘ and the death ensues therefrom, or. '

,(d) he uses a. weapon or has it upon his person

. {4)+ during or at the time ‘he cemmite or
- . attempts to commit the offence, or

©-*(41) during orat the time of his flight
o - after committing or attempt¢ng to--
commit the offence,

. " and the death ensues as a cansequence}
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D Government  Gouvernement
of Canada du Canada MEMORANDUM NOTE DE SERVICE
'_‘ ' . j | SECURITY- CLASSIFICATION - DE SECURITE
_ u>E> — THE DEBHf; SOLICITOR GENERAL CONFIDENTIAL
A P ] . o OUR FILE_ N/REFERENCE.
L ; ]
|'* : _I YOUR FILE— V/REFERENCE
‘e SPECIAL ADVISER,
~ CORRECTIONAL POLICY May 11, 1973
| N _ _
| )! 1 K..Lnr X
omer'  Memorandum to Cabinet - A sl
Capital Punishment LCW&L} me aslo. xb@(; O\k&uke& -
. SN,
I attach revised pages 3, 4 and 5 of the Memorandum '
to Cabinet.on capital punishment, pursuant to Mr. Lang's ‘
letter to Mr. Allmand. That letter is also attached. &¢“j"3/)3

The changes are:

p.3, para. f): The change is to require approval of two-thirds
of the members of the Board rather than unanimous approval.
" The advantages and disadvantages have been re-worded
accordingly.

p.l4, para. 7TA: The words "without amendment" have been inserted.
in the last. line.

p.4, para. 7B(b): References to "aggravated murder" and
"non-aggravated murder" have been deleted.

p.4, para. 7B(d)(ii): The expression '"during the minimum period"
has been changed to "until three years from the explratlon
of the minimum period".

p.5: References to "aggravated" and "non-aggravated" murder
have been deleted.

Appendix C: This previously set out the definition of "capital
murder' as it has existed since 1961. I have revised it so
that it now sets out, for the information of the Cabinet,
the basic definition of murder (sections 212 and 213) in
the Code.

é. MJ@&»@-

A, NacLeod
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MINISTRE DE LA JUSTICE ET

ATTORNEY GENERAL OF CANADA

) ,6“"\ MINISTER OF JUSTICE AND

PROCUREUR GENERAL DU CANADA

Ottawa K1A 0A6,
May 9th, 1973.
s.23 : . ' -

CONFIDENTIAL

The Honourable :‘Warren Allmand P. C., M.P.,

" Solicitor General of Canada,~ , S
. .House of Commons, -

Ottawa, Ontario.

Dear Warren,

- Yours sincerely,

LR
| .

Otto_Lahg.

e

. »“I ’-;4“_} T

S o | - 001750



e

Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur 'accés a l'information

SoLLICITEUR GENERAL

- 2 . . - ) .' . . L
3”‘ . ) - SOoLICITOR GENERAL & \
" . ~ . ’ CANADA

CONFIDENTIAL

Ottawa, Ontario
K1A 0P8

May 25, 1973

The Honourable Otto E, Lang,
Minister of Justice, -
Justice Building,
Wellington Street,.

Ottawa, Ontario.

Dear Ottb,

I attach a draft Memorandum to Cabinet re possible amendments
“to Bill C-2 on. Capital Punishment, which takes into account the
view that you have expressed in your letter to me of May 9.

I would appreciate it if you could review the document and, if
it is acceptable to you, indicate your concurrence by apposing

your signature on the last page and return it to me,

Sincerely yours,

Warren Allﬁand,
Solicitor General

.Enc.
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In addition, if this is a logical role for a
Judge in a murder trial, there would seem to be
no reason for not extending that role to life
sentences arising out of armed robbery, rape,
kidnapping, hijacking and the like, where life
sentences are not mandatory but are sometimes
imposed.

e) Temporary absence or day parole without escort for an
offender sentenced to life imprisonment for murder should

be restricted during the minimum perlod that he is required

to serve in custody:

The advantage of restrictions is that they would
tend to satisfy the public that the punishment

for murder is appropriately punitive and deterrent
and that, for an extensive period of time, the
public will be protected, as far as it is humanly
possible to do so, from the offender.

The disadvantage of such a condition is that, for
an extensive period of time, many rehabilitative

programs involving the offender in the community

could not be carried out.

f) In the most serious and reprehen51ble cases of murder,
- parole should be granted after the mandatory minimum
period of custody, only with the approval of two-thirds
of the members of the Parole Board:

The advantage of not requiring approval of the
full Board is that one or two members who might
wish to dissent would not, by disagreeing, have
. to sacrifice their pr1n01ples or, by dissenting,
have to endure the hostility or disdain of the
- remaining members.

-The disadvantage of requiring only two-thirds is
. presumably that the public would be better
“satisfied that it is being protected if unanimous
approval were reguired. Such a requirement would
also add to the punitive and deterrent value of
the life sentence for murder. 1
g) The Governor in Council shouldahave authority under
. the law to reduce the mandatory minimum term of
custody to a lesser term of years:

The advantage of making it possible for the
Governor in Council to reduce the minimum
period of custody is that it would enable the
government, .in proper cases involving the
need for clemency, to alleviate the harshness
~of the law or the judge's judgment, having
regard to all the circumstances of the case.

The disadvantage is that it would provide an
opportunity for exceptions by the government
to the otherwise strict requirements of the
law for the custody of persons sentenced to
life imprisonment for murder, and on that
account might not find favour with the press
and public,
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COURSES OPEN TO THE GOVERNMENT

Among the courses open to the government would seem to be
the following:

A. Let Bill C-2 continue, without government amendment,
to decision by the House.

The danger of this is that, given the present mood
of the House of Commons, the Bill might well be
defeated which would leave the government in the
difficult task of having to admlnlster, without
amendment, the pre-1967 law.

B. The undersigned proposes that Bill C-2 be amended
to give effect to most of the factors set out in
paragraphﬂﬁ'above, in a manner that is likely to
be supported by a majority of the House, as follows:

(a) there would be a total abolition of
capital punishment for an indefinite
period;

(b) "murder" would be defined as it was prior
to 1961 . (see Appendlx@) and there would
be no distinction between "capital" and

"non-capital” murder, such.as has existed
since 1961;

(c) the sentence for murder would be a life
. . sentence;

(d) 1in the case of "murder" the following
. . conditions would apply:

(1) the minimum period of custody set
out in the Criminal Code would be
ten years, but the trial judge would
have authority, at the time of
sentencing, to impose a further
minimum period of custody of all or
any part of an additional ten years;

(ii) no temporary absence or day parole,

. without escort, would be permitted
until three years from the expiration
of the minimum period, as fixed by
the statute or imposed by the trial
Jjudge, as the case may be; z==

(iii) no full parole would be authorized
- during the minimum period of custody,
as fixed by the statute or imposed
by the trial judge, and thereafter
only if two-thirds of the members of
the Parole Board agreeij
d be no reference to the Governor
in Council roval of parole but there
would be authority e Governor in Council
to reduce the minimum perio
lesser term of years than that required by
law; aad-
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_5_
(e) an extension of the minimum period of
custody could be appealed to the
court of appeal.
@. These conditions are designed to' strengthen the screening
rocess. for the release from custody of convicted murderers

serving life sentences while jeopardizing, as little as poss1ble,
the rehabilitation programs of federal correctional services.

9. To accept the proposals described in paragraph "B" above

raises questions as to the rules that should govern the release

on temporary absence or parole of persons who have already been
convicted of murders. The new rules would be more restrictive

than current rules in terms of years an inmate would be required \

- to stay in custody and the granting of temporary absences and

parole. It is suggested that these new rules should not have
retroactive effect, and the present law should continue to
apply to cases that have arisen or will arise prior to the
coming into force of the proposed legislation.

FEDERAL-PROVINCIAL RELATIONS CONSIDERATIONS

1. There would seem to be no obligation on the government
to discuss the merits of any such proposed legislation with
the provincial governments. There were no formal discussions
with the provinces prior to the introduction of Bill C-2.

INTERDEPARTMENTAL CONSULTATION

llZ » The'undérsigned has éonsulted with the Minister of
Justice, who agrees with this memorandum.

PUBLIC RELATIONS CONSIDERATIONS

l%. ' In thé opinion of the undersigned, the proposals for
amending Bill C-2 outlined above are likely to be preferred by
a majority of Canadians to the scheme contained in Bill C-2.

CAUCUS CONSULTATION

Hﬁ( There Shouid be Caucus consultation after Cabinet has
rgached. a tentative decision on the issues involved.
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APPENDIX B

212. Culpable homicide is murder

(a) where the person who causes the death of
a human being

(i) means to cause his death, or

(ii1) means to cause him bodily harm that o '
he knows is likely to cause his death, '
and 1s reckless whether death ensues
or not;

(b) where a person, meaning to cause death to
a human being or. meaning to cause him bodily
harm that he knows is likely to cause his
death, and being reckless whether death ensues
or not, by accident or mistake causes death
to another human being, notwithstanding that
he does not mean to cause death or bodily harm
to that human being; or

(c) where a person, for an unlawful object, does
anything that he knows or ought to know is
likely to cause death, and thereby causes
death to a human being, notwithstanding that
he desires to effect his object without
causing death or bodily harm to any human

~being.

213. Culpable homicide is murder where a person
causes the death of a human being while committing or
attempting to commit treason or any offence mentioned
in section 52, piracy, escape or rescue from prison
or lawful custody, resisting lawful arrest, rape,
indecent assault, forcible abduction, robbery, burglary
or arson, -whether or not the person means to cause
death to any human being and whether or not he knows that
death is likely to be caused to any human being, if

(a) he means to cause bodily harm for the purpose
. -of

(1) facilitating the commission of the
offence, or

(ii) facilitating his flight after committing
: or attempting to commit the offence,

and the death ensues from the bodily harm;

(b) he administers a stupefying or overpowering thing
for a purpose mentioned in paragraph (a), and the

- death ensues therefrom;
(¢) he wilfully stops, by any means, the breath of a
- human being for a purpose mentioned in paragraph (a),

and the death ensues therefrom; or

(d) he uses a weapon or has it upon his person

(1) during or at the time he commits or
attempts to commit the offence, or

(ii) during or at the time of his flight
’ after committing or attempting to
commit the offence,

and the death ensues as a consequence.
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Government  Gouvernement <

of Canada  du Canada ' ,.M‘EMQRANDUM NOTE DE SERVICE

SUBJECT
OBJET

s

L.)'[ >~

SOL CF 2. ér)%m-y

SECURITY - CLASSIFICATION-DE SECURITE

Mr. Roger Tassé
Deputy Solicitor Genera1-wm_‘_w OUR FILE— N/REFERENCE

-

""""""""" YOUR FILE— V/REFERENCE

T.G. Street

Chairman, NPB DATE
; 4 May 1973
_ Y —\

BILL C~2 : CAPITAL PUNISHMENT

This is with respect to your request for comment®on the above-
mentioned Bill which Mr. Therrien acknowledged on 30th March.

Generally speaking, I do not agree with the idea of arbitrary or
mandatory terms of imprisonment for any offence because this does
not allow for flexibility in accordance with the individual
circumstances of each case. However, in the present climate of
public opinion, I presume it is necessary to increase the minimum
period of ten years for eligibility for parole on a charge of aggravated
murder. Before the present ten year minimum for eligibility was
introduced we used to be able to parole deserving cases at any
time and as a result, several of these people were released before
ten years and are doing very well whereas otherwise they might

not have been able to rehabilitate themselves as easily.

I certainly agree with the distinction between aggravated murder
and non-aggravated murder. Rather than have a provision by which
a judge can extend the minimum period for parole in the case of
aggravated murder, I would have preferred that the minimum period
of custody before eligibility for parole would be ten years for
aggravated murder as it is now and seven years for non-aggravated
murder as it is at the present time for capital and non-capital
murder committed before 1968. 1In each case the eligibility is
after ten years and for non-capital murder committed before
January 1968 the minimum period of custody is sev en years.

I do not particularly subscribe to the idea of having a judge being
able to extend the minimum period of custody because of the wide
disparity of views amongst the judiciary. At least there is
provision to relieve against this by reference to the Governor

in Council.

I think the most important consideration is that this practice of
giving temporary absences to prisoners convicted of murder should
be discontinued because it is and always was completely illegal and
it has caused a great deal of difficulty.

In view of the present climate of public opinion I think the proposed
amendments are as satisfactory as we can expect.

.
W 001757
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Bepartment of External Affairs

TMTSM
SOL GEN

Ministire des Affaires extérieures
v ™ et 3

oo ot %’

............. >,

~

May 3, 1973. </

Dear Mr., Hollies, CZZ)

Further to your recent telephone conversation
- with Mr. Dickson of this Division, we are pleased to en-
close, as requested, documentation covering debate on
the question of capital punishment at the 54th Session
\ }pf ECOSOC. As you will note, this material includes

the original draft resolution on this topic together

with subsequent proposed revisions and amendments to
this resolution. We also include a copy of telegram 618
of April 24, 1973, from our Permanent Mission in New
York, which indicates the final disposition of this
question.

We trust that this information is that which

you require,

Cé§>543»\“aﬁkmv& :
> &qﬂ%&&ﬁ SK & Fal
A.W. Robert
Ao
&

S WS B2 ‘xyA Director,

Legal A

I”[MO“( TPh. Hollies, Q.C., @ MR MHOLLI S,

Departmental Counsel, ==
Department of the Solicitor General, /’W%*

Sir Wilfrid Laurier Bldg., : 7
OTTAWA, KIA OPS, W L
<9, § 001758

Yours sin I
<

isory Division
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gﬂ‘f% wac\rnm n*' Gouvernement : - e ,(/ ‘71
B ol Conada  du Canada MEMORANDUM  NOTE DE § 9"5‘ £
‘ ., v OB kY
® e
1__4 (.'/:;ﬁ C . ‘,—_](_:, Uy 4 [SECURITY. CLASSIFICATION . g SECURITE
: PYSA TN A
n>é§ \’ THE DELUTY SOLICITOR GENERAL .. ‘-“'i?ﬂw' e
A ' - ' b . [CURFHE_WREFERENCE 7
1[_ \ v _ N -
' Ir— ‘ } '—] YOUR FILE- V/REFERENCE i
FROM SPECIAL ADVISER, o _ '
-< CORRECTIONAL POLICY } o 73

. Mey 2, 1973
L - | ] ' T

owe  Capital Punishment - Statistics

On April 13 last Mr. Cobb asked Mr. Koz 1o prepare
a summary of the information obtained from Statistics Canada
regarding the occupation of convicted murderers for the last
‘ten years and the occupation of persons charged with murder
where the charge was reduced..

,) l"J DJ

I attach the memorandum preparsd by Mr. Koz in this
matter, which he has addressed to me.

I have no comment except to say that I think it is
a very thorough and useful piece of work.

| oy
/\\B\N | ad zéELc Leod.
W

. I\
\)‘ w;,_ ,n\/\& - %@U\ovg\g@y\ e

AT
)

s
‘ﬂ;\;,’b J\.)\,/\- L.D\- AJ\/\-' L—*‘Q.)«M (;../ 'k’.')‘\f\ )‘

d

e

/w ,
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: A BEST AVAILABLE COPY ,
g " o - po~ :
SiF g L - . M EMORANDUM CLASSIFICATION
I:h;;::é ]&6‘% - )
X A .
8 P\ f\ . °
&é@} ) _
10 A.J.Macleod, ' ' YOUR FILE No.
A Speeiai Advisor on Correctional Policy : Votre dossier
OUR FILE No
. . N‘otre dossier
" ROM G. C.Koz v : ‘ pare  April 25th, 1973.
De ' .
FOLD ) . .
- SUBJECT Capital Punlsrment:. Cecupations of Offenders
Sujet .

Earlier this year, the Minister reguested additional information
rertaining to the issue of capital punishment, namely:

(a) the occupation, by trpes or categories, of persons convicted
of murders, for the last ten years; : ’

(b) the occupation of persons charged with capital murders in

respect of whom the charge was reduced to non-capital
murder, for the last five vears,

Accordingly, Statistics Canada were asked to examine the material
in their possession in view of satisfying the ministerial inquiry. Such
review has now bheen completed, and computer runs were produced, one for

each year 1961 to 1970,

These computer runs have been transeribed in this office and separate
tables prepared, showing the occupations of persons accused, sent to tria

b : acquitted and convicted. The specific item in ministerial inguiry, item
(a) above, is shovm in Appendix 'D?,

5
Ly

The second part of the inquiry, will be satisfied hy the table showm
in Appendixz "E', The effect of the prartial abolition of the death penalty,
in December 1947, is evident in this summary. It would appear that before
1668 the couwts resorted to reducing capital charges, with a frequency of
30-346 cases each vear, no doubt in order to avoid the death penalty;
while there was no reason to do so, in the same extent, since 1968. There
has been only one capital charge reduced in 1968, four in 1949, none in
1970, and data is not available for 1971 and 1972. Recause of the very
small number of capital charges rednced to non-capital in 1968-1970, the
occupations of such offenders would seem not to have any significance, as
long as they do not stard out of the major groups of the incidence of
capital rurder. These few cases belong to the general trend, they are
not exceptional in any respect., In other words, no single occupation and
no "privileged" occupation has been favoured in these few cases of capital
charge being reduced to non-capital.

The information provided by Statisties Canada is much more comprehensive
than the specific questions asked by the Minister., A complete transeript.
of computer runs is piven in appendices 'A? to D', These tables show
the distribution of homicide offenders hy the type of occupation. in 22

categories, which are used by Statistics Canada for other purposes.
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These 22.catepories are not identical with the scale of income, but allow
to make inferences as to the range of income and of cultural pdtte“ns
adsociated with different income groups.

A brief perusal of these lists will inchate that the categorization
adopted by Statistics Canada singles out one occupatlon having the greatest
incidence of homicides: unskilled labourers BL.S followed by construction
workers 7.6%, housewives 7.2%, manufacturing and mechanical 7.0%, fishing,
trapping, and logging 6.25%., '

oueh deta17ed categor17atjon serves the purpose of the SOCJO oglcal

econOﬁ_callv 1and10abﬁpd muc% more than +he economﬂcallv rrivileged. A
similar criterion would apply to the administration of justice, wherein
the rights of the 'haves™ are purported to be better protected than those
of the "have nots',

However, comparisons between each group in the 22 categories would
not be meaningful or leading to valid conclusions, For the present review,

)

the 22 categories have been comprised into larger groups, sharing some

essential socio-economic féaturess The O”CHp&th”S of the 1088 adults:
charged with homicide can therefore be shown as follows:

managerial and professional ocoupatlons.,.,.,,‘..,...Lm of all
accused

}

- occupations reguiring eertain skill, providing more-
or-less..steady employment, and commandjng ,
fair-to~good 1ncome..,.e..,..,.......,....ao...,.a...Béo of all

accused

~ unskilled Jabour@rs farm workers, domestic
servantsoc.ﬂ.‘ﬂ"'OIDO.Q'.DCODGGI'GOGGﬂQ’ﬂU‘.'i!"‘iﬂj+O/\J Of al]~

accused

- non-employved occupations: housewives, students, retired
> persons.t.fﬂﬂG.66GG'l0.0t‘I"llG0.00'00'1"'Ccﬂ‘..l".'t':l-B% Of a»l]«
: accused

-~ occupation not stated.a‘c,...........,,r,.,oe..a,.‘a.7m of all
aceused

Thus, €anadian $tatistics tend to confirm observations or research
findings in other countries that crime (i.e. murder) is a social phenomenon,
with environmental criminodgenic factors inherent in certain social classes
or sub-culturgl patterns, Canadian murder statistics clearly show that
765 of persons accused of bomlcvde, 196170, belonged to the lower and
middle w0rV1ng classy while only 4% vere of the middle social class (as
inferred by occupations).

These figures could serve the cause of abolition. If crime in general,
and the crime of murder in particular, is the product of human drives and
tendencies growing and developing in spetific social and cultural environment,
then the extreme pénalty of taking the life of the offending individual
amounts to discrimination against the racial origin or the scecial class
to which the offender helongs.
001762
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ument has already been used in suppoft of thé'abolition of the death penalty,
seldom backed by valid statistical evidence.

Reparding the often-heard allegations of unequal justice for the rich and

the statistical evidence throws some 1ipht on this question,but not entirely
itics would have it. The present review attempted to enquire how each

nal. grpup was represented in the successive stages of the criminal justice
from accusation of hom#cide to sentence for conv1ctﬂon of capltdl murder.

"The results are given as follows:

A. Emplovabl

-Out of
distributi
- O

~— U

" 0f the

e Occupations: Charged and Convicted

the 1988 adults charged with homicide, 1715 have comp]e .ed trial; and the
on of these by occupational groups was: _ E o :
managerial and professional occupations, . . . . . }[.-;v.'B;Q%
ccupations requiring skill (botter 1ncomes) S G 1 I 4

nskilled or low skill (low incomes) . e e e e e o h03%
1715 adults for whom trial was completed, =~ 1259 were conv1cted
-~ managerial and professional occupations . . . .. - 3.8%

—- occupations requiring skill . . . . « « « « .-; . 39.8m.

. — LU"Sk] lled or lOW Sklll . . * o l o . L e .a L] ' o‘ ' .bt. 142 6%

Of the

1950 conv1cted L35 were conv1cted of the theee categorjes of murder:
-- managerial and professional occupations . . o « 4 o & « Lo6F
-— occupations requiring skill « &+ « « v« v « v o o « o o LL.3%
-~ unskilled or low skill . ¢ v 4 4 o v o 4 & o o o o » 38 8%

Finally, 59 adults were convicted of capital murder:

-— managerial and professional occupations . . o « « « .  3.4%
occupations requiring skill . . . . . . ¢ . o o0 « 52.5%
.- UIISkilled or 1OW Skill - L] e ° . . . L] . . . o . . Vo ] 2701% .

B.ACQUITTALS % of the % of the
G r o u o » accused (1988) " acouitted (L56)
Managerial and professional : 1% L. 2%
“Occurations requiring skill 36.6% 3. L%
Unskilled or low skill -~ . 40.0% . 3h.0%

C. Non-emple

vable Occupations: Charred, Acquitted and Convicted

~- proportion in the 1988 adults accused . . . . » . « . 12.4%"
-~ proportion in 1715 who have completed trial . . . . . 12.0%
-~ proportion in the 1259 convicted of homicide . . . . 8.1%
 ~- proportion in the 435 convicted of murder . . . . . . 4.9%
_—— proportion in the 59 convicted of capntal murder . . . 6. 8b (¢ includes 4

On the other hand, the proportion of acquittals_ was 22,8%

_youngsters under 18)

Ceee (@)
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SUMMARY .

. : The statistical evidence presented tends to support the sociological view-
Woint that .the incidence of crime, incl.murder, is much more prevalent in the low-income
and lower-working class. ' :

: The same evidence does not generallv suprort the allegation of differen-
tial treatment in criminal courts, according to socio-economic status, for the most seriou
of offences,murder, one category oP which calls for extreme penalty. In the successive
stages of the criminal justice process for homicide cases, the selected groups of occupa-

tions have ‘shown variations, but not as alleged: :

-~ the managerial-professional group consistently shows the same or very close
proportion as in the uota¢ volume of the accused, L%. There are diffe-
rences in the range ol/fractjon of 1%, which for a very small group is
devoid of any real significance.

-~ the non-emplovable proub(_houseWJves, students, retired persons has been
treated with obvious leniency, as their respectlve percentages decrease
as the criminal process unfolded: 12%, 8. 1%, 4.9 However, it rose
to 6.8% in convictions for capital murder due to the presence in this
groups of''students!, four of whom had been convicted of capital murder.

At the same time, this group attracted 22.8% of all acquittals,
or nearly twice their nroportlon (12.1%) in the accused group.

*

-~ the unskilled,low-income group of occupations, LO% of the total accused,
maintained the same proportion in the "irial completed" group. It
attracted only 34% of all acquittals, or below their rank in the accused
group; also it accounted for 42.6 of all convictions of homicide -~ and
in this respect the well-known arguments of inadequate representation
before the courts would perhaps gain support of statistical evidence if
this matter was probed in greater detail,

On the other hand 2 this group accounted for 38.8% in convic-
tions for murder and only 27.1% in convictions for capital murder. Perhaps
the safeguards for the rights of citizens, built-in into the system of
criminal justice, have overcome the socio-economic handicaps or earlier
lack of Legal 4id, in cases "calling for severe penalties.

-~ the group of eccupations consisting of a variety of skilled or semi-skilled work-

ers, assumed to have fair-to-good incomes, was the only one that had shown

a consisted progression through the stages of eliminating persons guilty of

the most serious of homicides. This Aroup of oeccupations, . ~ 36.6% in the

total accused, accpunted for nearly 40% of all conv1ctlons more than L4%

in corvnctlons for murder, and 52,5p in convictions for canntaT murder.
Perhaps the sub-cultural patberno attributed to the traditicnal work-

ing class,are stronger in bearing criminogenic factors than the affluence

of good incomes would indicate to the contrary.

-- in b r i e f, Canadian murder statisties, broken down by occupations, tend to show
that for the most serious crime, murder, when the criminal justice process is-
applied in its full extent, the socially handicapped persons seem to receive
more lenience,while the more privileged receive a full measure of justice.

If this be true, then even if the death penaldvy is removed from the scale of
sentences, the Canadian public can be assured that no privileged offendﬁr
would escape his full measure of legal sanctions.

QUATIFYTNG REMARKS

The present review has been based on one set of statistical baaﬂgr‘
tion,and this never permits to draw valid conclusions. Observations that were ma e

are tentatave, not posztvve Murder has other aspects than occupation or social Clﬁiikfﬁf
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Appendly TAY

)(‘f‘UPATION OF PTR:ONQ» C‘H\W(‘T‘D WITH HOMICIDT TN CANAT)A
1961 - l‘?'70

4., FEmplovable or Income-earning Occupations

Category _ | L Persons | _%.of total
§ Agriculture | o . - ho - - 3'7%'
'Afmed Forces _ | o . _ | 20 - 1,09
 cmm£a. ; - o W2 o | _QJ%
. Commercial .: . ”v'. o 53 , . 2.65%
Communicaﬁion._ : o . : | g 5 |  _ - ,25%
| Constfuction “ ' : o 152 >, o 7.6% | c .
Electrical = - B | ) o 5'- o 1;  o .25%
Finance - }:: o ) . 1. ..
Fishing,Trapping,Logéing - » : 125 . | _.'I6.25%
Labburefv ' | »7' 691 i 34.5 &
Managerial | s ' 34 | 1.7%
‘Manufacturing and Mechanical _ : 139 - 7.0%
Mining | | ' : 17 | .85%
Professional : ’ v 43 ._ : 2.2%
Sefvice: Domestic ' 32 | 1.6%
Personal - ' o . | - 68 C 3.L%
Protective ' | 7 .35%
Other ‘ N S | 6%
' Trénsportation - L o PR 84.' : : 4;2%

B. Non-Emplovable (non Income~earnine) Occunations:

Housewife ' ‘ ' ih5 | . 7.2%
Student - | o o o 3.5%
Retired o ' | 30 1.5%

C.V Occupationrnot Known ' | 139 . v 7.0%
D. Total Charged with Homicide | - 1988 , 100 %
1961-1970. . - — =

o ' ~ 3 A , 001765



Document disclosed under the Access to Information Act
Document dlvulgue en vertu de la Loi dsurlac}%%s a l'information

Avoided trial or trial
or trial not completed.

- Append
OCCUPATTON OF PTR%ONS CHARGED WITH HOMICIDE
N ana
® DISPOSITION OF THE CHARGE, (CANADA, 1961-1970)
Category of Not sent  Unfit to d4wait Stay of. : Trial Completed
Occupation “to trial stand trial Proceedings
¢ trial
'Ag£iculture _ 13 2 : 2 oo
Armed Forces 2 A 18
Clerical 3 3 39
Commercial 5 1 L7 _
Communiecation 5 : -
- Construction 0 1 3 2 136
Electrical ' 5 ,
Finance ) -1
Fish-Trap—Logging 8 2 7 115
Labourer 48 15 2 17 609
Managerial L | _ _ | 30
Manufact/Mechanical 7 Lo 2 126
Wining 1 1 15
Professional 5 1 37
. Service: Domestic 3 2 26
Personal '8 1 58
Protective 1 6
Other 1 A 10
Transportation 6 ' 1 77
Housewife 17 I3 1 . 118
".Student 2 2 1 : _ . 66
Retired 6 1 1 2
Not Known 3 2 2 92
| 192 34 8 39 |

L ]

ootlcoceaaaecaoc000-0.00;4.-0.273

[

Trial complebed..icicococeceoreoccccccecacecaccacesccosscessuscvosscosscanence LILD
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Appendix ?C

,OCCUPATION of PERSONS SENT TO TRIAL on CHARGE of HOMICIDE

found not guilty bv reason of 1nsan1ty..,...,...,,.0,..g&g....,oo..e..o..,...‘.a...

- AND
, ACOUTTTED (CANADA, 1961-1970).
ACQUITTED OF ¢ = Not '
Category of Capital -~  Non- Yur~  Mans- Lesser Guilty, Total
Occupation Murder Capital der laugh- offen- Insane ‘
- Jurder ter ce
Apriculture 2 5 3 6 16
Armed Forces , 2 , 1 3
Clerical 2 2 s 6 - 10
Commercial 1 b 2 o 6 - 13
Communication 1 ' , l
Construction 3 8 1 2 9 23
Electrical 1 | 1
Finance ,
- Fish, Trap, Logging 1 32 2 5 1 1 L2
‘- labourer . U 65 19 31 129
Managerial . : 3 2 3 :
Manufact/Mechanical = 5 13 1 L 7 30
fining 1 1 1 5
Profe531onal > 1 5 1l
Service: DOMEuth 1 2 2 5 10
Personal. 3 5 2 6 S 16 -
Protective 2 2
Transportaﬁion' . 1 b L 1 2 12
Housewife o 2 35 3 8- 22 ' 70
Student | S 5 110 28
Retired . 1 5 6
Not Known 3 10 1 2 5 21
39 214 10 61 N 128
Total acquitted and -
456 -
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.OCCUPATION OF FPERSONS SENT TO TRIAL ON CHARGE, OF HOMICIDE, AND COMVICTED
: v . (Canada, 1961-1970) _

- CONVIGCTED OF.: |
Category. = - Capital Murder g Non-Capital ! Mur- ;’ Mans- Le§ser Total
of e Death Lifel - murder _+ der ! laugh-| offent
Occupation before after before after | ~ ter ce
; 1968 1967 ' 1968 1967 g c
Apricuiture ; | T3 3 19 4 %)
Armed Forces | 1 3 P 9 3 1 15
Clerical 2 5. 1 ¢ L2 1 29
Commercial 2 16 2 131 34
Cormunieation -1 ; 2 L
Construction 7 29 2 1 |6 s 113
‘Electrical 3 ; Lo by
| Finance E §_ i ' g ) 35 1 1 E
Fish-Trap-Logging 1 _ ; 1] 1 1 § 1 5?}'57' IR
Labourer 31 1] 129 20 20 26 480
Managerial 1 o AT 12 22
Manufact/Mechan, | 7 1 - 36 3 é 2 ._5 L g 3 96
Mining | | | g_ 3 '5'1 12
Professional 9. 1 Io13 2 26
Service: Domestic 1 o , | % 11 12
Personal | 4 3] 2 38
Protective 8 ! ! L 12
{
-~ Other 1 : LT 9
Transportation | -7 : 17 0 1. f 37 3 65
vHousewife : 3 : 38 7 L8
Student = 1 ‘ 3 10 . 23 1 38
Retired 0 | 10 2 16
Not Known 6 2 3 || 36 3 71
| 52 2 50000334 38 | 4 Yasa e
Total Convicted . « v v v o ¢ 4 ¢ ¢ ¢ o P R I SC I B R ;ggg
Convicted of: ; | J | | . | | . |

~ Capital MUrder...c.iceeececsresess9 y
- NOH"-C&pital nlu‘rd.ero‘.nveoo-eo-nokf~eccctcmoaor¢qttn903?é
= AN MUPQer e cveerersseconsncoones ceoecolind
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’ OCCUPATION OF PERSONS CHARCED WITH CAPITAL MURDEE
v ' and for whom the charpe : .
~was REDUC ED %o Non~Capitsl Murder (Capada, 1961-1970) .,

Category of 961 62 163 6L 65, 1966 167 168 169 1970 | Total
Occuvation
Aerioultwre 1 2 2 3 2 - 0 57
Armed Forces | : 1 | o o o I R
Clerical . | 1 3y 5 2.5%
Commercial - 1 f-. 1 3 2 1 o _: '1 | ‘. . 8‘ L%
Communication | | - . T
‘.Coﬁstruction 1 3 3 2 1 5 1 v_f 1 17 8;5%5
Electriéal ' 1 ' ' v;f. o 1 .5
Finance o - - -
Fish—Tfapp, ngging | 2 1 1 1 ” 5 2.5%
Labourer 3 10 12 18 8 9 19 1 80 U3
Menagerial | ‘. | Ly 2 l ' : | 7 3.5
Menufact-g/Mechan, 1 3 4 L 3 2 2 2 21 10,57
Mining | 1 1 - | N
Professional ] | 11 | . 3: 1.5%
Service: Domestic | I 1 o 1 .5
Personal , 1 i 1 - 1 | Lo 2%
Protect. . ' ' ‘ ' - ' R
Other 1 | | 1.5
Transportation .2 3 1 1 2 - ’ '»‘;‘ } 9 Le5%
.Hoﬁsewife B | - o . S - -
Student | - 2 1 1 2 ' : 6 3%
Retired | N . 2 1%
lot, Known 1 2 soo3 1 2 1 o 1, 7
7 29 31 3 31 3 2 1 b - 197 100%
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f.. J.1 acLeod S ‘ YOUR FILE No.
uvncwa1 Advisor on Correctlonal Pollcv : Votre dossicr . t
o o ' : OUR_FILE No.
BEST AVAILABLE COPY . ) _ , Notre dossier
G.C.Xoz . v S ‘ o - pate April 25th, 1973.

Canital Punistment: Qccupations of Offenders

" Barlier this vear, the Minister requested additional 1ﬂforwat10n
hertawnlng to the issue of capltal runishment, namely:

(a) the occupation, br types or categories, of persons conv1cted
of murders, for t“e Jast ten vears;

(b) * the occupation of persens charged with capital murders in
respect of whom the charge was reduced to non-capital
murder, for the last five vears,

Accordingly, Statistics Canad4i were asked to examine the material
in thewr DOSS essiﬂn in view of satisfring the ministerial inguiry. Such
review has now heen completed, and compu er runs were produced, one for

each year 1”6 to 1970,

These computer runs have been transcribed in this office and separate
tables vrrerared, showing the occupations of persons accused, sent to trial,
acquitted and convicted. The srecific item in ministerial inquiry, item

(a) above, is showvm in Apperdix DT,

The secend rart of the irquiry, will bhe satisfled hr the tahle showm
in Appendix 'EY, The effect of the rartial abolition of the de +% renalt:s,
in December 1067, is evident in this surmary., It would arnsar that before
1048 tre cruts resorted to reducing carital charges, with 2 frecuency of
30-354 cases each vear, no douht in order to.aveid the death penalty;
while there was no reason to do so, in the same extent, since 1948, There
has been only one capital charge reduced in 19458, four in 19459, none in
1970, and data is not available for 1071 and 1072, Because of the very
small numter of carital charres reduced to non-carpital in 1968-1970, the . -
occurations of such offenders would seem not to have any significance, as
Jlong as thev do not stand ovt of the majer srouns of the incidence of
capital morder, These few cases belong Lo the general trend, they are.
not evceplional in any respect., In other words, no single occupation and
no "privileped” ocecupation has been favoured in these few cases of capital
charge being reduced to non-capital.

The information provided b Statisties Canada is much more comprehensive
than the specific guestions asked by the Minister, A complete transeript
aof eomputer runs is piven in arperndices TAY to DY, These tables show
the distritntion of homicide offenders bv the type of occnpation.in 22

catepories, which are used by Statistics Canada for other purposes.

001770

7540-21-7986-8998

on

ca b




" charged with homicide can therefore be shown as followus:

—2 e

» make inferences as to the range of income and of cultural patterns

q,‘ese 22 catepories are not identical with the scale of income, but allow

asso¢iated with different income groups.

, A brief pérusalvof these lists will indicate that the catégorization
adopted by Statistics Canada singles out one occupation.having the greatest

_incidence of homicides: unskilled labourers 34,.5%, followed by construction
“viorkers 7.6%, hovsewives 7.2%, manufacturing and mechanical_?;O%, fishing,

_trapping, and logring 6.25%.

Such detailed categorization serves the purpose of the sociological

4viewpoint that crimi(i.e. murder) is a social problem that afflicts the

econormically handicapped much more than the economically privileged.. A

gimilar criterion would apply to the administration of justice, wherein

the rights of the "haves" are purrorted to be better protected'than those
of the "have nots", ' o . S

- However, comparisons between each group in the 22 categories would
not be meaningful or leading to valid conclusions. For the present review,
the 22 categories have been comprised into larger groups, sharing some ’
essential socio-economic féaturess The occupations of the 1988 adulis:

- managerial and professional occupations..,.c,...n....h% of all
A accused

- occupations requiring certain skill, providing more-
or-less. steady emplovment, and cormanding

fair~to-good S ICOMB . v e vesascoeorncnensennscsonssses3bF of 21l
' ' ' accused

- unskilled labourers, farm workers, domestic .
. Serva:rlts ¢ 0 6 9 O 8 ¢ 86 900 F P C O W E ST E o ¢ e o i' ® € 6 0 60T e 0 et C S OO l’LOl" Of all
‘ ' " accused

5Q

- non-employed occupations: housewives, students, retired

persons.olatcclcqovev000-'46ancc'lonodconei.scoeceoaetlB% Of a]—]-

accused

~ occupation not SLALEA. s s orreiserceocosercrsacroceccestb of all
S ' : .accused

Thus, €anadian statistics tend to confirm observations or research
findings in other countries that crime (i.e. murder) is a social phenomenon,
with environmental eriminogenic factors inkerent in certain social classes
or sub-cultural patterns, Canadian murder statistics clearly show that
764 of persons accused of homicide, 1941-70, belonged to the lover and
middle working class; while only 47 vere of the middle social class (as
inferred by occupations). : S

Trese figures could serve the cauvse of abolitiom, If crime in general,
and the crime of murder in particular, is the product of human drives and
tendencies prowing and developing in spetific social and cultural envircnment,
then the extreme renalty of taking the life of the cffending individoal
amounts to discrimination apainst the racial origin or the social class
to which the offender helongs, o ' ‘
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Thls arpument has already been us ed in support of the abolltlon of the death Denaltv,
but was serom backed by valid statistical eviderice. ’
Regarding the often-heard allegations of nnequal ]ustlce for the rich and
the poor, the statistical evidence throws some 1lipht on this guestion,but not entirely
) as the eritics would have it. The present review attempted to &nquire how each
b ‘occurational grpup was represented in the successive stages of the criminal justice
- srocess, from accusation of homfcide to sentence for conviction of capital murder.:
"The results are gaven as follows:

A. Employable Ocennatlons Charged and Convicted

Out of the 1986 adults charged with homicide, 1715 have completed trlal and the
distribution of these bv occupational grours was: o

-- managerial and professional cccupations., . . « « ¢« o 4 ¢ 3.9%

—- occurations requiring skill (better nncomes) A 1= A

—- unskilled or low skill (low incomes) . e v o . ;'c e . hO;B%

Of the 1715 adults for whom trial was completed, = 1259 were conv1cted'
-~ managerial and professional occupations . . . PR 3.8%
-~ occupations requiring skill . . « . ¢ o ¢ o e e e .39 8%
—— unskilled or 1ow skill & « v «iv o o « ¢ o o o & ,,; 142,63

Of the 1259 convicted, 435 were convicted of the theee categorles of murder:
-~ managerial and professional occupatlons e s 8 e s e s hcé%
~~ occupations requiring skill o . & ¢ « ¢ ¢ ¢ ¢ ¢ o o o LL.3%
—— unskilled or 1oWw SKill v « e v o ¢ « o o o o o o + o « 38.8%

Finallyv, 59 adults were convicted of capital murder:
-~ managerial and professional occupations ¢ . » « ¢« < o 3.L%
—— occurations requiring skill « « o o o « « o ¢ o o o o 52.5%
—— unskilled or 1ow sKill o v o « o ¢ « o o « ¢ o « o o o 27,17

B.ACQUITTALS % of the % of the
' C r o u o accused (1988) acouitted (L56)
Managerial and vrofessional L% L.2%
Occurations requiring skill . 36.6% 3 4%
. Unskilled or low skill 4 4008 3h4.0%

C. Non emplovable Occupations: Charged, Acouitted and Convacted

== proportlon in the 1968 adults accused . . o + « « « o 12.4%

proportion in 1735 who have completed trial . . . . . 12.0%

-— proportion in the 125° convicted of homicide . . . . 8.1%

proportion in the 435 convicted of murder . . . . « . 4.9% .

-- proportion in the 59 convicted of capital murder . . . 6.8% (° - includes 4

' youndsters under 18

]
|

On the other hand, the proportion of acquittals wes 22.8%

v..e,-;c(a)
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SUMMARY , . ‘ T :

’ - The statistical evidence presented tends to support the sociological view-
wint that the incidence of crime, incl.murder, is much more prevalent in the low-income
and lower-working class, ' o

The same evidence does not, generally support the allegation of differen-
tial treatment in criminal courts, according to socio-economic status, for the most serio
of offences,murder, one category of which calls for extreme penalty. In the successive
stages of the criminal justice process for homicide cases, the selected grouns of occupa~
tions have shown variations, but not as alleped:

=~ the managerial-nrofessional group consistently shows the same or verv close
proportion as in the total volume of the accused, 4%, There are diffe-
rences in the range of/fractlon of 1%, which for a very small group 1is
devoid of anv real significance A

—- the non-emplovable vroup( housewiges, students retired nersons) has been
treated with obvious leniency, as their resrectlve percentages decrease
as the criminal process uniolded 12%, 8, 1%, 4.9%. However, it rose
to 6.8% in convictions for capital murder due to.the presence in this
groups of''students', four of whom had been convicted of capital murder.

At the same t1me, this group attracted 22.8% of all acquittals,
or nearly twice their proportion (12.4%) in the accused group.

—~ the unskilled,low-income proup of occupations, 40% of the total accused,
maintained the same proportion in the "trial completed' group. It
attracted only 34% of all acquittals, or below their rank in the accused
group; also it accounted for 42,6 of all convictions of homicide -- and
in this respect the well-known arguments of inadequate representation
before the courts would perhaps gain support of statistical evidence if
this matter was proted in greater detail,

On the other hand , this group accounted for 38.8% in convic-
tions for murder and only 27,1% in convictions for capital murder., Perhaps
the safeguards for the rights of citizens, built-in into the system of

- eriminal Justice, have overcome the socio-ecoromic handicaps or oarlleL
lack of Legal Aid, in cases nalllng for severe renalujes.

- tkp group of eccupations consisting of a varietv of sl Jand or semi-skilled worl
ers, assumed to have fair-to-good incomes, was the only one tkat had shovm
a consisted rrogression through thre stagos of elnmlﬂatlng rersens guilty of
the most serious of homicides. This zroup of occuprations, = 34,67 in the
total accused, accpunted for near]v LO% of all convictions, more than L4%
in convictions for murder, and 52.5% in .convictions for Cdp]ba1 murder,

Perhaps the unb~cu1tnra7 patterns attributed to the traditional work-

ing class,are stronger in bearing criminogenic factors than the affluence
of good incomes would indica te to the contrary.

-——ink rie f, Canadian rurder statistics, broken down by occupations, tend to she
that for t“e most serious crime, murder when the criminal justice process is
applied in its full extent, the socially handicapped persons seem to recaive
‘more lenience, wnlle the more privileged receive a full measure of jvs*'ce,

If this he true, then even if the death penaldv is removed from the scale of
sentences, the Canadian public ean te assured that no privileged offender
viould escape his full measure of legal sanctions,

&,

COUATTFVING  R7MARYS

The present review has heen based on one set of statistiecgl 001773 5
tion,and thris never rnrmlf% to draw valid conclusions. Ohservations that were mau. ..oV
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Document disclosed under the Access to Information Act
Document divulgué en vertu dg la Lo/ sur I'agceas a l'information
Juigueen vt Bppendis FAY

‘OCCUPATION OF PERSONS CHARCED WITH HOMICIDE TN CANADA
A 1961 - 1970 |

A. Emplovahle or” Income-earning Occupations

Category o . 7 | ~ Persons | Z;of'total
¢ Agriculture o s 71+ - - 3.7%
“ Armed Forces ' : g - ' f.2§ 1.0%
‘Clerical o ' . R o h%_ ' v -' 2.1%
. Commercial. | o o 53 f..' 2.65%
Communication N o L 5 ”'ﬁ:i | y25%
.Constructién _‘ . . ‘ 7. 152 'V"f 7.6% ‘
Eiecffical‘ | ; 5 . .25%
- Finance , 1l
Fishing,Trapping,Loggihg | ' \ 125 - 6.25%
Labourer N o . 691 | | 34.5 %
Managerial o | ‘ S 3 | 1.7%
Manufacturing and Mechanical 139 7.0%
Mining | : o S 17 | .85%
’Professional | '  , _ L3 v 2.2%
Sgrvicé: Domestic _ : 32 1.6%
Personal ' _ '.v E 68 : “ 3.4
Protective - o _v" .35%
Other | - . 11 " 67
Transportation ; _ S - | o 84" | | >A:2%

B. Non-Emplorable {non Income-earnine) Occumrations:

Housewife | . ' >ib5 ' 1.2
Student ' L 71 " o ':3;5%
Retired - | 30 o 1.5%

C. Occunation not Knovn ': 122 : 7.0%
D. Total Charged with Homicide | 1988 _ 100 &
- 1961-1970. - e =
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RN ‘ . s Document disclosed under the Access to Informatior Act
: ' o : R Document divulgué en vertu de la Loi sur 'acces a l'information
: Appendix TBY :

"~ OCCUPATION OF PRRSONS CHARGED WiTH HOMICIDE

: . : o : and :
.- L - DISPOSITION OF THE CH.A}éﬁE, (CANADA, 1961-1970)
Cafegory of r: : - Not sent Unfit to Aw§it' . Stay of. , Trial_Completed
Occupation : to trial stand trial Procgedlngs.
I S ' ' trial
Agriéuiture'- . R B 2 ' 2 7, 7
Armed Forces | " 2 o | | 18 _
Clerical 3 | o 39
Commercial 5 ' 1 A7
" Communication ‘ | 5
Construction fi‘. BN 13 2 136
Electrical ’ ' -5 '
Finance - _ 1
Fish-Trap-Logeing o 8 2 0 115
Labourer , . . 48 S 15 2 17 609
Managerial | A - ' 30
Manufact/Mechanical 7 h 2 126 -
Mining SR 1 1 15
Professional 5 1 37
Service: Domestic i3 1 2 26
’ Personal 8 58 .
Protective | 1 o 8
Other N SR 1 - : ' o 10
Transportation S . 6 : 1 o o
Hoysewife ’ v 17 /A 15 LY
Student 2 2 1 _ . ‘ - 66
Retired 6 1 ' 1 . 22
Not Known » S i L3 2 2 92
' : 192 34 8 39 ’

L I

Avoided trial or trial

.......

TT‘i&l Completedoeooooeoeoeooeeacvacofccaao‘soocoo:oaoeoueocA,’...gi,..e.,a......g. 1715

et orm s et
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Document gisciosed UNael Ule Avtbos sAHFI = =
-Document divulgue en verwlgﬁgézgqubgunl@ccés a l'information

OCCUPATION.of PERSONS SENT TO TRIAL‘OH_CHARCE of HOMICIDE

Total acquitted and

found not guilty by reason of insanit

-39 214

7
datooooicot01100006001000accl-ea.cetcoleo.n‘eoo.b’

‘ AND
ACOUTTTED (CANADA, 1061-1970),
ACOUITTED OF & . Not

Category of Capital ~  Non- Mur-  Mans- Lesser  Guilty, Total

Occupation " Murder Capital der  laugh- offen- Insane

) Murder ter ce

Agriculture 2 5 3 6 16

frmed Forces 2 ' 1 3
. Clerical | 2 2 6 10
o Commercial 1 L 2 : 6 13
' _Corfmunication . 1 1

Construction . 3 8 1 2 9 23

Flectrical ' 1 1
. Finance : L

Fish, Trap, Logging 1 32 .2 5 11 42 '
Labourer VA 65 19 31 129
Managerial 3 2 3 g
Manufact/Mechanical 5 13 1. b 7 30
{ining ' 1 1 1 ’ 3
Professional ) 5 1 5 11
Service: Domestic 1 2 2 5 10

Personal 3 5 2 6 15
Protective ’ 2 2
Transportation 1 b 4 1 2 12
Housewife 2 35 3 8 22 70
Student 11 1 5 1 10 28
Retired 1 5 6 .
Not Xnown 3 10 1 2 5 21
10 61 A 128

PRTUBIRA,
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Document disclosed under the Aézcil% 9 {aforggiion Act
Document divulgué en vertu de la [ Y7 H6Ces & informatf'on

. OCCUPATION OF PERSONS SEMT TO TRTAL ON CHARCE OF HOMICIDE, AND. CONVICTED
(Canada, 19461-1970)

'I. — CONVICTED OF:
Catepory~ ' ) : Capital lurder . || Non-Capital | Pur- - Mans- TLesser| Total
of : Death | Life' murder . ! der ' laugh~i offent
~ Occupation - before after | - jibefore after © . ter ce
o 1968 1967 1968 1947 | :
Rrioviture _ | . , 13 3 ; 19 16 L1
* Armed Forces | S 3 | 9 3 15
. Cierical - 2 5 1 ? 20 1 29
Cormercial 2 % 2 0 1B 34
Communication 1 : 2 : 1 L
. Construction 7 29 2 .1 66 -~ |8 113
Eléctrical . 3 ' : L ’
Finance v_ " R : % o 1 ‘ 1
Fish-Trap-Logging 1 1 w1 1 s | 3
 Labourer ) 3 1. 1| 129 220 200 26 | g0
Managerial -l 'i 7 1 _ 12 é 1 22
Manufact,/Mechan. | | 3 3 2 | 3 96
Mining | : 3 f {8 |1 12
Professional T 9 1 1 2 26
Service: Domestic 1 o oy i n 12
Personal 1 ; é 4 ; 37 2 38
Protective ‘ 8 P IA 12
Other 1 1 i o 7 9
Transportation 7 ' 17 : 1 L3y 3 65
Housewife o 3 _ 38 7 48
Student ' -1 "3 10 : 23 1 38
Retired - ' . ! Lo B 10 2 16
Not Known | 6 23 3 L | 36 | 3 i
o2 2 5033 38 | 4 72 72
Total Convicbed o & v v v 0 v @ v 0 v o o b i s e e e e e e e e e e e e e e o w1259
Convicted of: - v - : ' !
- Capital murder..ceieececvecooesed? +
- Non-Capital murder.cceocccesocc): coecccaooonecaecsdZD

- An:' murdercovneaouoc:oo’-toco"cacon»000-0011'—35
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" Document disclosed under the Access to Informatj Act
‘ ' " Document divulgué en vertu de la Loi APreRdd /nformat/on
OCCUPATION OF PERSOMS CHARCTED VITH CAPITAL MURDE
“and for whom the charre

-

va?jv‘ g o was RED UCED to Mon-Capital JMurder fCanade 1961—1976)0
® |
Category of 1961 162 163 16, 165 1966 167 %68 169 1970 | Total
. Occuvation . v .
tdgriculture 1 2 2 3 2 - ‘10 57
l Armed Forces °~ | 1 | | | I .5
a% Ciericél' | , . _ -1 3 1 . 7 5  2.5%
 C§mmercia1 1% 1 3 2 1 _v - 8 1%
;Cbmmunicatioﬁ | - -
COAStruction o 3 3 2 1 5 1 1 17 | 8;52
Electrical o -1 - | o | A 1 .5
_:Finance | - -
Fish-Trapp,‘Logging ; 2 | 1 1 1 5 2.5f
Labourer 3 10 12 1 8 9 19 1 80 41%
Managerial | : L 2 1 o 7 3.5
Manufact-p/Mechan, 1 3 4 3 3 2 2 2 L 21 10.%
Mining 1 1 2 A
Professional 1 . 1 1 3 1.5%
Service: Domestic o o 1 ' - 1L
Tersonal : 1 1 1 - 1 . v V h. 2%
 Protect. S . . - o ' - -
Other o 1 1.5
Transvortation 2 3 1 | 1. 2 9 L.5%
Housewife ; R o e i - - | —:f.
Student L2 1 1 2 6 3%
Retired o 1 1 ' , 2 1%
Mot Known 12 voo03 01 2 1 T
7 29 31 36 31 30 28 1 L - ‘197 100
S
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2 Q’\%{S Government  Gouvernement ocument disclosed under the Access fo Information Act
%

Thi%¥  oiCaneda  u Canada MEMORANDUM O fROTE" B SRR - suracoss & /information
r ‘ ] —_—| - SECURITY . CLASSIFICATION-DE SECURITE
10 f‘i\ il ' ‘ o
A DEPUTY SOLICITOR GENERAL GUR FIE~ NI REFERENCE
- - .
7 r— ——] 1M V/REFE‘RENCE ‘
= . ) . ‘i:“\e -
FROM - : : f;i S""t { ,,,,,,
DE  ASSISTANT DEPUTY SOLICITOR GENERAL a
- - April-24th, 1973
SUBJECH

OBJET

I am informed by Statistics Canada that they
expect to have the report on murder in their hands approximately
éne month from now. It is intended &% that time to review with
us and any other interested departments, the result of the study
before deciding on publication. )

» Mr. Rowebottom has indicated.that the report might
be speeded up if we felt this was desirablé. I said that I
would let him know by the end of the week.

3
i
- H

AR
{‘ll! ,'~ y
P il
P

B.C. HoXley.

i
i,

S ~s.k(- -~

: :
v ' S Lo - : i
o ) . o Ca ! . )
T . R . :
|, COSY STANDARD FORA 2 ) . e Fup La ey 7540 21865 6699 i E s, FORMULE NOKMALISEE 224 D 001779
e em . " PO, - - e s, i PR M_A.-A-L\v.ﬁ—.u_a— PR/ U UYL . 3



CV N . ...~ .~ _... Documentdisclosed underthe Access fo.Information Al
: Document divulgué en vertu de la Loi sur 'acces a l'information

! N
Clauses 10 to 12 ‘ | | 1
Moved by

That Bill C-2 be amended by sfriking out

clauses 10 and 11 and by renumbering

clause 12 as clause 10,
}
|
!
i
}
e
!

001780
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Document disclosed under the Access to Information Act
_Document divulgué en vertu.de la Loi sur I'acces.a linformbtion,

Clause 8

/ : Moved by
That Bill C-2 be amended

(a) by striking outline 22 on page
4 and substituting the following:

'period, and'

(b) by striking out line 26 on page 4
and substituting the following:

'death,’

(c) by striking out lines 27 to 30
on page 4; and

(d) by striking out line 38 on page 4
and substituting the following:

'death on the day that
it so sentenced him.'
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Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur 'acces a l'information

Gttown, Ontorio,
KE1A OF8

April 19, 1973

The Honouroble Allen J. MacBochom, P.C., H.P.,
Precidont of the Quaon'c Privy Council for Canada,
fiouco of Comrong,

Ottowa, Ontardo

My dear Collenguo:

Ao you will recell, logiolation rogording copital pundoheont woo intro-
docod by Bill C-2 which wno gilven fivot rondinp on January 11, 1972,
Sinco thot time, occaplono for dobate hove beon sporadic ond infroquont,
ia ppito of tho announcomsnt by the Pricas Mintioter thot this was o nsttoer
te vhich tho govermoont attachad o high degroc of priority.

oy 1 ouggoot that tho tics hop now come to oot aodde tice in the House
oo thot this Bill con roceive pocond rooding, aad be referred to tha
Standing Connittoe on Justice and Legel Affairo. Poruit ne €0 pofunt out
that with the low in ito proocnt otate there are a nurbor of fnotonces
nor bofore the courts in whieh people hove beon chorged with capital
ourder in circunstancos vhexe the alloged offonce vould hove beon non-
capitol undor the praovious lovw. 1f the proposcd mow lopioloation or oone
voriction of 1t in osllowed to romain for o concidercble time in lirbe,

it vwill bo inavitoble that a nucbar of thono casos will ultimately require
conoidoration by Cabinot to dotornine vhothor the doath sontsnce chould be
corauted. Thio poooibility 10 one that 1 am sure vo chould sll find very
diotasteful ond vhich I submit wo should toke oll reasconsble mzasurss te
guord ogeinot.

I hove beon plannod to lenrn thot tho other partics hove agreed thot the
gocond wook in Moy would bo on appropriasto tics to recume dcbate on the
Bill. I do hope that you will find 4t poocible to sec thot Bill £-2 o
in foct made the subject of debate during that tica.

Yours sinceroly,
Originat Sign.d 27
Originzl Sign¢ par
Warren Alimand

Horren Allwand,
Solicitor Geonornl

JEH/RT/ROP

¢c.¢c. for the information of:
The Right Honourable Pierre Elliott Trudeau, P.C., Q.C., M.P.
Prime Minigster of Canada

The Honourable Otto E; Lang, P.C., M.P.,
Minister of Juatice and Attorney General of Canada 001782



Document disclosed under the Access to /nformatfq
Document divulgué en vertu de la Loj sur l'acces a l'informatiol

Deputy Solicitor General ~ Solliciteur général adjoint
ﬂ“:? Canada Canada

‘.r.
(Y
Mr..J. McDonald ZL A MW ‘JV"M

Mr. A. J. MacLeod, Q.C.®
Mr. J. H. Hollies, Q.C.

To note and return to D.S.G.

April 24, 1973 @@SQ ‘
<~ \ \ .

/ 001783

7530.21-029-8626




Document disclosed™under th!ess to Information Act
D t di 5 en la TSwiuLlacces a l'information
BTG EBURE BNl 1a Tomelclagods a oy
: - BUREAU DU CONSEIL PRIVE S
- C§76%?7x“\

MEMORANDUM

." ’ ' le 16 avril 1973

oA,

M. Roger Tassé <729'<;3;2§
Soliciteur général adjoint 2
Pidce 323 2o,
Edifice Sir Wilfrid Laurier : }/
Ot tawa

Me Tassé,

Le dernier paragraphe de ce télé-
gramme, que tu as peut-étre regu, semble
indiquer que l'opinion publique en Grande-
Bretagne est sensiblement la méme qu'au
Canada sur la question de la peine

capitale,
JM

MDM Mich&l Trottier

Vs
' (2o

|
S

Jon
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Documeént disclosed under the Access'to Information Act s
Document divulgué en v?l dela Loi sur I"acai-s a I’informatién

S - D b

2

E{:? .Government ~ Gouvernement -
- 155

j of Canada  duCanada - MEMORANDUM ~  NOTE DE SERVICE , {
@ L 8
:,r F * PR I j SECURITY - CLASSIFICATION-DE SECURITE
y | |
é TAO [> - ¥r. G.C. Koz . .
! . ' . N OUR FILE— N/REFERENCE
i | I_ —'| YOUR FILE—'V/REFERENCE ;
= » | -
- FROM p.G. Cobb . | . | f
- * - Executive Assistant to the . PATE - L '
|| ‘Deputy Solicitor Genmeral ] April 13, 1973
SUBJECT

owe  CAPITAL PUNISHMENT - STATISTICS

. ) . Attached {5 a memorandum to the Minister from the
//ﬁDeputy Solicitor General. ' : ' : '

S The Deputy Solicitor General would appreciate it
1f you would prepare a summary of the Information obtained from
Statistics Canada regarding the occupation of convicted nurderers
for the last ten years, and the occupation of persons charged with

nurder where the charge was reduced.

. . .
h -
g 001785
K - - . . ) X « b R .
CGSB STANDARD FORM 22d : " o 4, 7540,21 18856699 . C . FORMULE NORMALISEE 22d DE ' ONGC
. . . i R . o ™ * . . LS SR -~ — -



A7

E,L' A .Government  Gouvernement
Y of Canada du Canada

[ Y

— 5
}°[> MR. D.G. COBB

L

Document disclosed under the Access to Informafior Act
Document divulgué en vertu de la Loi sur l'acceés & l'information

MEMORANDUM NOTE DE SERVICE

SECURITY - CLASSIFICATION-DE SECURITE

OUR FILE~ N/REFERENCE

,7 —] YOUR FILE—- V/REFERENCE
" FROM B
DE DEPUTY SOLICITOR GENERAL —
| ] April 10, 1973
SUBJECT -
onJEr CAPTTAL PUNISHMENT - STATISTICS
1. Attached is a copy of my memorandum to the Minister
regarding the above.
2. I would appreciate it if Mr. Koz were to prepare the

summary of the information obtained from Statistics Canada
regarding the occupation of convicted murderers for the last
ten years, and the occupation of persons charged with murder

where the charge was reduced.

Enc.

CGSB STANDARD FORM 22d

%S

Roger Tassé
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i Docurrient disclosed under the Accéss to TnfofmationAct
4 . : .  Document divulgué en vertu de la Loi sur l'accés a l'information

4

@,@% *Government  Gouvernement o
* of Carfada  du Canada : MEMORANDUM NOTE DE SERVICE

-
W

i . ‘ SECURITY.CLASSIFICATION-DE SECURITE

o]
10 ’ -
A % SOLTICITOR GENERAL

L N
r‘ . ' . —] YOUR FILE~ V/REFERENCE

FEEM DEPUTY SOLICITOR GENERAL

OQUR FILE - N/REFERENCE

DATE

' April 10, 1973
| . | A B

ﬁfﬂj Capital Punishment -~ Statistics
)

1. Some time ago you had asked me to get together the following informstion:

(2) the occupation, by types or categories, of those convicted or
murders (both capital and non-capital) for the last ten years;

(b) the occupation of persons charged with capital murders in respect
of whom the charge was reduced to non-capital murder for the last
five years;

(c) the rate of murders of policemen in retentionist and non-retentionist
States in the United States. '

2. '~ Statistics Canada has provided us with a computer run regarding
— the information referred to in paragraphs (a) and (b) above and this has been —
passed on to Jim McDonald.

3. Data on the Incidence of policemen murdered in the U.S. has been obtained
through the courtesy of the F.B.I. and the RCMP. Attached you will find a list of
abolitionist and retentionist States with the respective incidence of policemen '
murdered in 1971 and 1972. Also attached you will find some comments regarding
this data, prepared by Mr. Koz of the Secretariat.

4, We are currently working on a summary of the information cbtained from
Statistics Canada regarding paragraphs (a) and (b) above, and this will be
provided to you as soon as It is availlable.

ORK VAL BItihi BY-

ORICIINAL SIGME PAR
R TASSE
RT/hl , Roger Tassé :
c.c. Mr. Jim McDonald E
. |

Ay

-001787



Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Loi sur 'acces a l'information

B Government  Gouvernement : v ' , ‘ N
of Canada du Canada o MEMORANDUM - NOTE DE SERVICE
r’ s j SECURITY.CLASSIFICATION-DE SECURITE
. t> | RN
A. MR. D.G. COBB ' OUR FILE _ N/REFERENCE
| _
) l__ S : ‘ _"l YOUR FILE— V/REFERENCE
FROM . B
> DEPUTY SOLICITOR GENERAL | e
L o

April 10, 1973

SUBJECT
OBJET

CAPITAL PUNISHMENT - STATISTICS

1. Attached 1s a copy of my memorandum to the Minister
regarding the above.

2. I would appreciate it if Mr., Koz were to prepare the
summary of the information obtained from Statisties Canada
regarding the oceupation of convicted murderers for the last
ten years, and the occupation of persons charged with murder
where the charge was reduced.

‘ORIGINAL SIGNID BY,

ORIGINAL SIGNE PAR

. R TASSE
— , ' Roger Tassé -
RT/hl & : '
Enc.-
\(\
N
.
.
.
. . ‘-»'"’,_'; o o . A

s i v . . . 5 . L7 "‘, Yoo .
- CGSB STANDARD FORM 22d . L 7540-21-865-6699 -, R T ", FORMULE NORMALISEE 224 DEVONGG: ..,



Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur l'acces a l'information

, EI Government  Gouvernement
of Canaga  du Canada MEMORANDUM NOTE DE SERVICE
I-_‘. ) —l SECURITY-.CLASSIFICATION-DE SECURITE
0 C> . .
A _SQT’ICITOR‘ GENERAI: OUR FILE~ N/REFERENCE
L ' ]
|——— —| YOUR FILE- V/REFERENCE
FROM DEPUTY SOLICITOR GENERAL
DATE
| ] April 10, 1973

susel Capital Puniglment ~ Statistics

OBJET

1. Some time ago you had asked me to get together the fellowing information:

(a) the occupation, by types or categories, of those convicted or
murders (both capital and non-capital) for the last ten years;

() the oceupation of persbné charged with capital murders in respect
of whom the eharge was reduced to non-capital murder for the last
five vears;

Vo
(¢) the rate of murders of policemen in retentionist and non-retentionist
States in the United Stateé;
2. Statistics Canada has provided us with a computer run regarding
— the iuformation referred to in paragraphs (a) and (b) above and this has been -
passed on to Jim Hchonald-

3. Data an the incidence of policemen murdered in the U.S. has been obtained
through the courtesy of the F.B.I, and the RCMP. Attached you will find a list of
abolitionist. and retentionist States with the respective incidence of policenmen
murdered in 1971 and 1972. Also attached you will find some comments regarding
this data, prepared by Mr. Koz of the Secretariat,

4. We are currently working on a summary of the information ohtained from
Statistics Canada regarding paragraphs (a) and (b) above, and this will be
provided to you as soon as it is available,

ORLCINAL Shinyn gy

ORIGINAL SIGNE PAR

R TASSE

RT/hl Roger Tassé

c.c. Mr. Jim McDonald

CGSB STANDARD FORM 22d . B R Y R VR ST I



Document disclosed under the Access to Information Act

gBRocumentivpigyReRERTU ES 1oL e HE E5ES SERVAERT"

GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA
FILE NO.—DOSSIER No DATE
TO—A _
P
9. Roger Tassé
FROM—DE .
D.G. Cobb
PLEASE CALL | TEL. NO.—Ne TEL. | EXTENSION—POSTE
D PRIERE D'APPELER | |
WANTS TO SEE YOU | DATE - | TIME—HEURE

DESIRE VOUS VOIR

WILL CALL AGAIN ! !
DOIT RAPPELER | |

CTION APPROVAL

L]

[]

D gONNER SUITE D APPROBATION
D COMMENTS D DRAFT REPLY
0 U

L] U

PROJET DE REPONSE

NOTE AND FILE
NOTER ET CLASSER

NOTE & FORWARD
NOTER ET FAIRE SUIVRE

COMMENTAIRES

MAKE
FAIRE .ooiiivniann COPIES

NOTE & RETURN
NOTER ET RETOURNER

CALL RECEIVED BY TIME
MESSAGE RECU PAR HEURE 001790

CGSB STANDARD FORM 12C 7540-21-029-0576
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SUBJECT
Sujet
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Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur I'acces a l'information

MEMORAND UM CLASSIFICATION
Mr.D.G,.Cobb YOUR FILE No.
Executive Assistant to the D,S.G, Yotre dossier
OUR FILE No.
Notre dossier
G.C.Koz oare 26 March 1973

Data on Capital Punishment

This refers to the memo of February 23,1973, from
the D.S.G. to you, regarding the rounding up of certain infor-
mation for the Minister:

(a) the occupation ofsmurderers for the last 10 years;
[convicteadl

(b) the occupation of persons charged with murder, for
whom the charge was reduced

--- Statistics Canada have provided a: computer
run of this information, and as you indi-
cated verbally, I passed this material
to Mr J.MacDonald

(¢) the date on the incidence of policemen murdered in
the U,S,A,

--- this information has been obtained:, courtésy
of F,B,I, and R,C.,M,P, Attached is a list
of abolltionist and retentionist states with
respective incidence of policemen murdered
in 1971 and 1972. I have also appended
comments to this data: Mr A.J.Macleod was
going to look through these comments but he
is down with 'flu today and I wish not to
delay the information any further., He will see.
it on his return to office,

N.,B.: I am presently loaded with another assignment for the Minis-
ter (summary of studies, consultants reports, research pro-
jects). I would gladly complete a summary of information
in (a) and (b) above,if someone else does not produce it

in the meantime,.
=

G.C.K,

001791
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Document disclosed underthe Access to Information Act
Document divulgué en vertu de la Lo( sur l'acces a l'information

BRIEF FOR TEE SOLICITOR GENERAL:

Capital Punishment —-- Murders of Policemen in the U.S.A

. ———————————————— - - - - - - - - (March 1973) - Z.

The inquiry, as worded, indicates an interest in the
deterrent effect of capital punishment with.regard to murders
of policeﬁen in those States that have abolished death penalty
and those that still retain it. The information required has been
obtained from the F.B.I., through the courtesy of the liaison offices
of the R.C.M.P.; and the attached iist has been prepared from such

information.

The following comments are added:

- the incidence of murder of»policeman ié not in itself an
adequate indicator w/r to‘éeterrence; the incidence of all
murders in any geographical area should be used as comparative

badkground‘

- the incidence of murders, and cpmparison between the
abolitionist and retentionist states, for anyvsingle year,
is not an adequate indicator of the conditions.prevailing ovér» :
a longer period of time. Because of a vefy small number of
incidents involved, a fluctuationvof one or two makes a very

large percentage change

— taking the averagé incidence for a very large population in diépa-m
raté regions 1is not a good indicator of the prevalence of murder.
In 1971, one half of abdlitionist'states, 11 out of 22, had no mur—

der of policemen at all; whlle in other gbolitionist states the

(rates) (01702
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rates ranged from as 1itt1e_as bne policemah murdered for 3.9 mill-

ion (Tennessee), through one in 1 million (New York, Michigan, Ore-

gon), to a heavy rate of one for every half-milliqﬁ (Arizona).

Similar differences are noted within the retentionist states, In =
1971, léss than one-third, or 8 out of 29, retentionist statesvhéd

no incidence of policeman murdered. In other stateé; the rates rang-
ed from one in 5 million (Ohio), through . 1:1.5 M (California,i
Georgia), 1 in one million (Alabama) to the heavy rates of'1:0.76
(Texas) and 1:0.66 M (Kentucky). However, even the low 1971 rate

in Ohio, 1:5.3 M, was.upset in,l972 with 7 murders instaed of 2 in

the preceding year, bringing the rate to 1:1.,5 M == this may well

policemen and its unpredictability,

Drawing on the knowledge ré:etiology of crime, it is kﬁown that
significant differences e%ist beﬁween rural and industrial

regions, between small and”populous areasv(the criminogenic

effect of urbanization). Accofdihgly, more sighificant diffefences
are evident between the abolitionist_states of Kansas or Washington
(no murders of‘policemen[ in 1971) and the heavily‘industrialized
abolitionist states of Michigaﬁ and New York. Similar qomparison"
is also evident on the side of retentionist stétes, with the less
populoué sfates showing no mufders of policemen in 1971 (Idaho,

Montana, Nevada, etc) as against the concentration of murders of

‘policemen in large and industrial states (California, Texas,

Illinois). B e e (3)

001793
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- The more appropriate comparison of the deterrent effect of capital.
punishment would be through selective groups of states, to be in

the same socio-economic range: rural abolitionist with rural

retentionist, etc.

- One aspect shown on.the 1971-72 list is an apparent effect of the
L.B.A.A. programs, in that the incidence of murdering policemen
was reduced in hoth, the agbolition: states (Arizona, New York)
Michigan) and the retentionist states (Californié, Texas,

New Jefsey, Illinois.) Howevery, these changes ~are perhapéij

temporary, and they are offset by the increase in the incidence

of murdering policemen, in both the abolitionist states
(Minnesota, Missouri) and the retentionist states (Arkansas,

rlorida, Georgia, Louisiana, North Carolina, Pennsylvania).

- The last eﬁample, affecting the increase of murders of
policemen in the S-E area of the U.S.A. again underlines the
social and economic factors in crime, as the five 5tates inVolved
are the sources of social unrest.and racial hétred. |

n
-~

iM SUMMARY: the comparison of incidence of murders of policemen:

'in the abolitionist and retentionist states in the U.S.A., for
given vears 1971 and 1972, could not be considered conclusive

as to the deterrent effect of the death penalty on the murder

h

f policemen.

Prepared by:
G.C., Koz
March 1973
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M@-itionist States (cont'd) Retentionist States (cont'd)
| 1971 1972
Pennsylvania 11,875,000 4 = 7
- §-Carolina 2,600,000 3 1
‘Texas .11,450,000 15 10
' Utah 1,100,000 1 -
Virginia 4,700,000 © 2 2
Wyoming 340,000 - - 1

121,665,000 .86 80

COMPARATIVE RATES:

Year
one murder of policeman 1971 one murder of policeman
for 1.6 million ' for 1.4 million
" Year
one murder of policeman 1972 one murder of policeman

for 2 million for 1.53 million

(allowing 2%
increase in
population)

NOTE: these average rates are not a good indicator
w/r to the issue of capital punishment
(even if they favour the abolitionist cause)
~- see the narrative attached

Prepared by:
G.C. Koz
19 March 1973
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SOURCL:

MURDERS OF PO

ABCLITIONIST STATES

Alaska
Arizona
Colorado
Delaware
Hawaili
Iowa

. Kansas
Maine

- Michigan

" Minnesota

N-York
M-Dakota

Oregon

""Rhode Island

S~Dakot§
Tennessee
Vermont
Washington
Wiséonsin

W-Virginia-

Popula-
tion

313,000
1,800,000
2,200,000

558,000

789,000
2,300,000
2,200,000
1,000,000
9,000,000
3,800,000
4,700,000

1,000,000

18,000,000

625,000
2,150,000
960,000
670,000
3,900,000
450,000

3,450,000

4,475,000

1,750,009

66,590,000

Mumber of

policemen
murdered

1971-1972

1 1

4. -
1 1
- '2'
2 -
~ 1
8 5
1 4
3 5
16 5
1 -
2. -
- 1
1 2
- 1
- 1
- 1
- 2
40 32
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LICEMEN IN THE USA, 1971-1972

"F.B.I. unpublished data, obtained on request

PETENTIONIST STATES

Alabana

Arkansas
California
Congectiéut
Elorida

D of Columbia

Georgia

Idaho

Illinois
Indiana
Kentucky
Louisiana

Maryland

Massachusetts

Mississippi
Montana
Nebraska
Nevada
N-Hampshire

N-Jersey

‘N-Carolina

Ohio -

Oklahoma

Popula-
tion -

3,475,900

1,900,000
20,000,000

3,000,000

.7,000,000

1,500,000

4,600,000
| 700;000
11,200,000
5,200,000
3,300,000
3,600,000

4,000,000

5,700,000

. 2,200,000

700,000
1,500,000
500,000
700,000
7,300,000
5,150,000

10,775,000

Number of

policemen
nurdered
| 1971-1972
33
- 3
14 6
1 -
3 5
P
3. 6
-1
6 3
4 3
5 2
- 5
2 2
2 1
l -
1 _
4 1
2 7
2 7
 4 4

2,600,000
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Government  Gouvernement '
Us? ot o canscs ~ MEMORANDUM  NOTE DE SERV éE"e )ﬁ/
r‘ . . . _1 S.ECURIT*-CLASSIFICATION-DE SECURITE

?()  THE DEPUTY SOLICITOR GENERAL
- N

OUR FILE— N/REFERENCE

[_ '—| YOUR FILE— V/REFERENCE
Fg(zM S?Ecm ATIVIS ' DATE |
CORRECTIONAL POLICY - April 4, 1973

L | |

wec Capital Punishment

arther to my memorandum of March 20 iast, I attach
copy of President Nixzon's Message to Congress of March 14
last in connection with the death penalty, and also copy of
a memorandum prepared by Mr. Matas on the division of
Jurisdiction between Congress and the State legislatures in
the field of criminal law.

AZIEELH
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é.‘ (1ovor,."n9m Gouvernement

o (‘m du Canada MEMORANDUM
; Ag‘ .
_ . ]
A.J. MacLEOD,
SPECIAL ADV IDOP ON
CORRECTIONAL POLICIES A
S— - .‘ : . . I ,ﬂ..JI
I 1

FROM
DE

CSUBJECT

DAVID HATAS
SPECIAL ASSISTANT.

L o o | _

CBIET
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NOTE DE SERVICE

SECURITY. CLASSIFICATION .- DE SECURIYE ]

‘OUR FILE - N/REFERENCE

YOUR FILE- V/REFERENCE

DAateE”

HMarch 27, 1973

CAPITAL PUNISHMENT AND CRIMINAL LAW JURLSDICTION

In Canada the criminal law power is given explicitly

to the IFederal Government, Section 91

(27) British North

America Act. In the United States, the criminal law power is
given explicitly to neither the Federal Government nor the

States Governments. Since the States

of the United States

are given the residuary powers not otherwise allocated by

the Constitution, American criminal law power resides in the
-States. Amendment 10 of the United States Constitution states
that the powers not delegated to the United States by the
“Constitution nor prohibited by it to the States are reserved to

bhe States. .

The Canadian Constitution

nas no re 81duary power,

but rather a comprehnsnsive power in the FEderal Government - S
for peace, order and good government of Canada, Trom which

the Provinciagl powers are accepted. In the result, the

residuum of powers goes to the Federal Government, rather than

to the Provincial Governments. So, even if the criminal law

power were not explicitly allocated to the Federal Government,

.but instead not mentioned at all in the British HNorth America

Act, it would nonetheless remain in the Federal Government.

Although the American Federal Governmcnt is
not given the general criminal law jurisdiction, it has three

gsources of criminal law jurisdiction.

It has Jjurisdiction

over specific crimes; it has a territorial jurisdictiomn;

and 1u_34%,a co-efiiclent, elastic or

ancillary jurlsdiction.

Although the American Federa"Governmﬂnt has juris-

diction to define and punish piracies and felonies committed
on the high seas and offvncps a’ﬂluaf the law of nations,
Article 1, Section 8, Clause 10, U.S. Constitution. It has
jurisdiction to provide for the punishment of conntprfciting
the securities and'culrentvcoina of the United States,
Article 1, Section §, Clause 6. Congress has the power to
declare ticle 3, Section 3.

the punis nmcnf of *rogson, Ar

cee.. 2
001798
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Clause 2. 1In Canada there 1is no power to puhish specific
crimes allocated either to the Federal Government or to the
‘Provinces. ' ' -

: The Congress is given power to make all needful
rules and regulations respecting the territorial or other :
property. belonging to the United States, Article 4, Section 3,
Clause 2. It has exclusive jurisdiction over the District of
Columbia and over all buildings purchased for the erection of
forts, magazines, arsenals, dock yards and other individual .
puildings, Article 1, Section 8§, Clause 17. The Parlizment

of Canada 1s given power to make provision for the adnminis ra-
tion, peace, order and good government of any territory not
-for the time being included in any province, Section 4, bvltlsn
Horth America Act (1871), 30~35, Vic. C. 28. It is aloo given
exclusive jurisdiction to make laws about the puollc proper-
ties $.91(14) British North America Act (1867). Since ,
Parliament already has the criminal law power, its territorial
and property power is not necessary to found a criminal '
jurisdiction. . '

Thirdly, Congress has power to make all laws neces- ..
~sary and proper for carrying into execution its other powers
Article 1, Section 8, Clause 18. In Canada, the Provincial
_Levlslatures are ~1ven the power to impose punishment, by
fine, penalty or imprisonment, for enforcing any law of the
province made in relation to any matter coming within the
classes of subjects within the exclusive jurisdiction of the
provinces, $5.92(15) British North America Act (1867). The
provincial ancillary punishment power is more explicit then
the Federal Amerlcan ancillary punishment powrr and by its
limitation of punishment to fine, penalty. or imprisonment,
rarguably , excludes the death neqa]uy from 1tQ range.

According to news reports, the President of the
“United States proposes that Congress impose capital puriishment:
for treason, spying, savotage, hijacking and murder recidivism.
Punishment for treason could pe imposed by virtue of Congress's
specific Jurisdiction. Punishment for sabotage could, it is
suomitted, be imposed by virtue of Congress's. pro“ertj juris-—
aiction. Punisnment for spying and hijacking could be 1imposed
oy virtue of Congress's ancillary jurisdiction. A law against -
nijacking could be aULJLJ ry to Congress's power Lo -regulate
Loanerﬂc with foreign nations and aJon\ the several states, :
rticle 1, Section &, Clause 3. Punishment for espicnage could .

[ .

& “LLllar/ o Congress'ts power to urovide for the common
Gefence and gereral welfare of the UrlLed States, Article 1, .
Section §, LTduSL 1. Alternatively a law against espionage
may ve a rule respecting nropeéerty oﬂou»b ng Lo the United
.States ;lullly; a murder recldivism capital punishment law
could only apply to the area;’over which the United States
nas territorial Jurisdiction. L N 7
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264 4 . . - PRESIDENTIAL DOCUMENTS: RICHARD MIXON, 1973

P art Three of the new Code classifics offenses into 8 categories f;)/
.m.’,' - purposdsof assessing and levying imprisonment and fines. It brings ¢l
i pxesent stycture mm Tmc mth curient juduﬂcnts as to the semoushess

vided. For exampig, sentences for a ‘son are incrcascd from %o 15 years.
In other cases per lties are reduced. For example, imppersonating a
foreign official carries\a three year sentence, as opposed to the 10 year
term originally plescrz,..-..x%. o o
"To reduce the possibility of unwarranted digparities in sentencing,

the Code establishes crit crijﬁq the imposition/of sentence. At the same

- timae, it provides for parole superyision after/4ll pnson sentences, so that
even hardened criminals who seke theip uH p"bon terms w1H receive
supervision following their release. v
There are certain crimes refleef: such a deqree of hosfﬂify to
society that a decent regard for fre Pommon welfare requires that a
o _defendant convicted of thosc crites be remqued from frec society. For
this reason my proposed newLode provxdu r&ndatoxy minimun prison
terms for trafficking in hy narcotics; it provides_mandatory minimum
prison terms for persops’using dangezous wea pum\m the execution of a
crime; and it provides mandatory minimum prison sentences for those
convicted as leadeps’of organized crime. ‘
The magy) ude of the proposed revision of the Federal Criminal
Code w111}1;/q ire careful detailed consideration by the Congxess. I have

no doubt this will be time- consummg There are, however, two pxovisions
in the Zode which I feel require immediate enactment. I have_thus
directéd that provisions relating to the death penalty and to hexgin
tmﬁ{ cking aiso be transmitted as separate bills in orc‘cr that the Congress
_May act more rapldly on these two measures.

Deatag PeENALTY

The sharp reduction in the application of the death penalty was
a component of the more permissive attitude toward crime in the last
decade. : :

I do not contend that the death penalty is a panacea that will cure
crime. Crime is the product of a variety of different circumstances— -
sometimes social, sometimes pcycholoq1bal-~but it is committed by human
beings and at thc point of commission it is the product of that individual’s
motivation. If the incentive not to commit crime is stronger than the
incentive to commit it, then logic suggests that crime will be reduced.
It is in part the cntuelv ]U»tlﬁ(’d feeling of the prespective criminal that
he will not suffer for his deed which, in the present CuCu']htZ’I‘JCCQ helps
allow those deeds to take place. S

Federal crimes are rarely “crimes of passion.” Airplane hi-jacking
is not done in a blind rage; it has t6 be carchully planned. 'lhc use of
incendiary devices and bombs is not a,crime of passion, nor is kidnapping;
all these must be thought out in advance. At present those who plan these
crimes donot have to include in their r.mhhc rations the possil )mt\' that they
will be put to death for their deeds. { believe that in making their plans,
they should have to consider the fact that if a death results from their
crime, they too may die. S '

Volume 9utumbar 11

001800



Document disclosed under the Access fo Information Act

Document dlvulgue en vertu de la Loj sur l'accés a l'information

PRESIDENTIAL DOCUMENTS: RICHARD NIXON, 1973

Under those conditions, I am confident that the death penalty can
be a valuavle deterrent. By making the death penalty available, we will
provide Federal enforcernent authoritics with additional leverage to dis-
suade those individuals who may commit a Federal crime fzom taking
the lives of others in the course of committing that crime.

Hard experience has taught us that with due regard for the rights
of all—including the right to life itself—we must return to-a greater con-
cern with protecting those who might otherwise be the innocent victims

of violent crime than with protecting those who have committed those
crimes. The society which fails to recognize this as a reasonable order-

ing of its priorities must inevitably ﬁnd itself, in time, at the mercy of
criminals.

America was heading in that direction in the last decade and I
believe that we must not rlsk returning to it again. Accordingly, I am
proposing the re-institution of the death penalty for war-related treason,
sabotage, and espionage, and {or all specifically enumerated crimes under
Federal jurisdiction from which death results. :

The Deplrtment of Justice has examined the comt:tut]onahtv of

the death penalty in the light of the Supreme Court’s recent decision
in Furman v. Georgia. It is the Department’s opinion that Furman holds

unconstitutional the imposition of the death penalty only insofar as it is .

applied arbitrarily and capriciously. I believe the best way to accommo-
date the reservations of the Court is to authorize the automatlc imposi-
t10'1 of the death pen’xltv where it iswarranted.

Under the proposal drafted by the Department of Justice, a hearing
would be required after the trial for the purpese of determining the
existence or nonexistence of certain rational standards which delineate
aggravating factors or mitigating factors.

Among those mitigating factors which would preclude the imposition
of a dcath sentence are the youth of the defendant, his or her mental
capacity, or the fact that the crime was committed under duress. Aggra-

vating factors include the creation of a grave risk of danger to the natxonal :

security, or to the life of another person, or the killing ‘of another person

during the commission of one of a circumscribed hst of serious offenses,

such as treason, kidnapping. or aircraft piracy.

The hearing would be held before the Juaoe who pxcmdcd at the
trial and before either the same jury or, if circumstances require, a jury
specially impaneled. Imposition of the death penalty by the judge would

be mandatory if the jury returns a special verdict finding the existence

of onc or more aggravatinfr factors and the abscoce of any mitigating

factor. The dcath sentence is prohibited if the jury fmds f}\e existence of -

one or morc mitigating factors.

Current statutes containing the death penalty would be-amended
to climinate the requirement fox jury recommendation, thus limiting the
imposition of the death penalty to cases in which the legislative gudc,mcs

for its itnposition clearly require i1, and chimnating arbitrary and capri-
cious apphcnhon of the death pcnaltx which the Supremc Court has con- -

demned in the Fuyrman case.

Volyme 9—Nuraher 11
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Ambussade du Canada

1746 Massachusetts Avenue, N.W.,
Washington, D.C. 20036.

Canadian Lmbassy

March 21, 1973.

Dear Mr. Hofley,

Attached herewith, as you requested, is a copy
of the Sixth in a Series of Presidential Messages to the
Congress on the State of the Union, dated March 14, 1973,
entitled "Law Enforcement and Drug Abuse Prevention".

You will note that the section on Death Penalty is located

on pages 264 and 265. -

Yours sincerely,

L.5. Clark,
First Secretary.

Mr. B.C. Hofley,
Assistant Deputy Solicitor General,
House of Commons,
OTTAWA, Canada.

(. q),.v.?f-7

/ /’Wb% W( |
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w:t}‘out which we wouldn’t have a real foundation. And
if it is built, and we hope it will be, and we will continue
progress, you can all take a lot of credit.

"‘That is what I wanted tosay to you.

Thank you.

~NoTe: The President spoke at 4:20 p.m. in the State Dining Room
at the White House.

Meeting With Customs Agents

The President’s Informal Remarks on the

Joseph Auguste Ricord Case During a Meeting With
Vernon D. Acvee, Commissioner of Customs, and Five
Customs Agents. March 14,1973

We just had a report in regard to these remarkable

narcotics agents here, they are actually customs agents,

I believe, working in the field of narcotics. We have all
heard of the Ricord case, of Ricord, one of the blg inter-
national smugglers, I understand.

What impressed me was the effect of his activities,
what it really means in human, personal terms. For ex-
ample, the number that was given to me was 15 tons of
heroin that he had smuggled into the United States. That
adds up to about 30,000 pounds. And I understand from

one of the agents that each pound provides 37,000 doses,

or shots, or what have you.
So we have here, as a result of the efforts of these
men and their colleagues in the Bureau of Customs, the

Document disclosed under the Access fo Information Act

. PRESIDENTIAL DOCUMENTS: Ricnarp NiXDRCYBYENt divulgué en vertu de la Loi surlacces,gd information

apprehension of an individual who was the head of a
heroin ring that brought in nine billion doses of heroin.
And when I think of what one can do, or several can do,
in destroying the life of a person, 1 would say these men
have saved many, many lives.

1 have noted with interest that the judge, when he
pronounced sentence “at the end of this trial, said that
actually when you consider that figure of nine billion

doses of heroin, that what these men have done has really -

affected the lives of more than those, for example, who

lost their lives in Vietnam.

So, this battle is important and we are having these
men here, not because of just their own individual bravery
and their competence and the rest, but to pay our respects
to the hundreds of agents in the customs office and in our
other enforcement areas in the battle against narcotics.

And now, T think they are all glad to know we are
going to have stiffer penalties. We are going to have
mandatory sentences. This individual received 20 vears
and our concern would be what happens to him after 2
years with a probation officer who feels perhaps he has
had a record of good conduct while in prison. Any in-
dividual of this type, it seems to me, has to have a manda-
tory prison sentence for a period years, and I ﬁnd no
disagreement among the group here. -

Thank you.

~noTE: The President spoke at 10:53 a.m. in his Oval Office at the’

White House -during his meeting with Commissioner Acree and
Agents Paul Boulad, Robert P. Nunnery, Albert W. Seeley, Richard
J. Hopkins, and Gustave Fassler. :

Joseph Auguste Ricord was arrested in Paraguay in March i971
and was extradited to face trial'in New York City on Federal charges
of conspiring to smuggle narcotics. He was convicted on T)ccr>m-

ber 15, 1972,

LAW ENFORCEMENT AND DRUG ABUSE

PREVENTION

Sixth in a Series of Presidential Messages to the Congress on the State of fhe

March 14, 1973

Union.

Tothe Congress of the United States:

This sixth message to the Congress on the State of the Union con-
cerns our Federal system of criminal justice. It discusses both the progress
we have made in improving that system and the additional steps we must
take to consolidate our accomplishments and to further our efforts to
achieve a safe, just, and Jaw-abiding society

In the perlod from 1960 to 1968 serious crime in the United States
increased by 122 percent according to the FBI’s Uniform Crime Index.
The rate of increase accelerated each year until it reached a peak of 17

percent in 1968.

. Volume 9~—Number 11
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In 1968 one major public opinion poll showed that Americans con-
sidered lawlessness to be the top domestic problem facing the Nation.
Another poll showed that four out of five Americans believed that “Law
and order has broken down in this country.” There was a very real fear
that crime and viclence were becoming a threat to the stability of our
society.

The decade of the 1960s was characterized in many quarters by a
growing sense of permissiveness in America—as well intentioned as it was
poorly reasoned—in which many people were reluctant to take the steps
necessary to control crime. It is no coincidence that within a few years’
time, America experienced a crime wave that threatened to become
uncontrollable. _

This Administration came to office in 1969 with the conviction that
the integrity of our free institutions demanded stronger and firmer crime

control. I promised that the wave of crime would not be the wave of the .

future. An all-out attack was mounted against crime in the United States.

—The manpower of Federal enforcement and prosecution agencies
was increased.

—New legislation was proposed and passed by the Congress to put
teeth into Federal enforcement efforts against organized crime, drug
trafficking, and crime in the District of Columbia.

—TFederal financial aid to State and local criminal justice systems—
a forerunner of revenue sharing—was greatly expanded through Admin-
istration budgeting and Congressional appropriations, reaching a total

of $1.5 billion in the three fiscal years from 1970 through 1972.
- These steps marked a clear departure from the philosophy which had

come to dominate Federal crime fighting efforts, and which had brought
America to record-breaking levels of lawlessness. Slowly, we began to
bring America back. The effort has been long, slow, and difficult. In spite
of the difficulties, we have made dramatic progress. -

In the last four years the Department of Justice has obtained con-
victions against more than 2500 organized crime figures, including a
number of bosses and under-bosses in major cities across the country. The
pressure on the underworld is building constantly.

Today, the capital of the United States no longer bears the stigma
of also bemg the Nation’s crime capltal As a result of decisive reforms
in the criminal justice system the serious crime rate has been cut in half
in Washington, D.C. From a peak rate of more than 200 serious crimes
per day reached during one month in 1969, the figure has been cut by
more than half to 93 per day for the latest month of record in 1973.
Felony prosecutions have increased from 2100 to 3800, and the time
between arrest and trial for felonies has fallen from ten months to less
than two.

Because of the combined efforts of Federal, State, and local agencies,
the wave of serious crime in the United States is being brought under
control. Latest figures from the FBI’s Uniform Crime Index show that
serious crime is increasing at the rate of only one percent a year—the
lowest recorded rate since 1960. A majority of cities with over 100,000
population have an actual reduction in crime.

These statistics and these indices suggest that our anti-crime pro-
gram is on the right track. They suggest that we are taking the right

Volume 9—Number 11
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measures. They prove that the only way to attack crime in America is
the way crime attacks our pCOple—-Wlthout pity. Our program is based
“on this philosophy, and it is working.
Now we intend to maintain the momentum we have developed by
taking additional steps to further improve law enforcement and to further
protect the people of the United States.

Law ENFORCEMENT SPECIAL REVENUE SHARING

Most crime in Araerica does not fall under Federal jurisdiction.
Those who serve in the front lines of the battle against crime are the
State and local law enforcement authorities. State and local police are-
supported in turn by many other elements of the criminal justice system,
including prosecuting and defending attorneys, ‘judges, and probation
and corrections officers. All these elements need assistance and some
need dramatic reform, especially the prison systems.

While the F ederal Government does not have full Junsdlctxon in
the field of criminal Jaw enforcement, it does have a broad, constitutional
responsibility to insure domestic tranquility. I intend to meet that
responsibility.

At my direction, the Law Enforcement Assistance Administration
(LEAA) has greatly expanded its efforts to aid in the improvement of
State and local criminal justice systems. In the last three years of the
previous administration, Federal grants to State and local law enforce-
ment authorities amounted to only $22 million. In the first three years
of my Administration, this same assistance totaled more than $1.5 bil-
lion—more than 67 times as much. I consider this money to be an invest-
ment in justice and safety on our streets, an investment which has been
yielding encouraging dlvxdends

But the job has not been completed. We must now act further to
improve the Federal role in the granting of aid for criminal justice. Such
improvement can come with the adoption of Special Revenue Sharing
for law enforcement. :

I believe the transition to Special Revenue Sharing for law enforce-
ment will be a relatively easy one. Since its inception, the LEAA has given
block grants which allow State and local authorities somewhat greater
discretion than does the old-fashioned categorical grant system. But States
and localities still lack both the flexibility and the clear authority they
need in spending Federal monies to meet their law enforcement challenges.

Under my proposed legislation, block grants, technical assistance
grants, manpower development grants, and aid for correctional institu-
tions would be combined into one $680 million Special Revenue Sharing
fund which would be distributed to States and local governments on a
formula basis. This money could be used for improving any area of State
and local criminal justice systems.

I have repeatedly expressed my conviction that decisions affecting
those at State and local levels should be made to the fullest possible extent
at State and local levels. This is the guiding principle behind revenue
sharing. Experience has demonstrated the validity of this approach and
I urge that it now be fully apphed to the field of law enforcement and
criminal ]ustlce
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. v The Federal criminal laws of the United States date back to 1790
and ‘are based on statutes then pertinent to effective law enforcement.
With the passage of new criminal laws, with the unfolding of new court
decisions interpreting those laws, and with the developm'ent and growth
of our Nation, many of the concepts still reflected in our cr1mmal laws
have become madequate clumsy, or outmoded.

- In 1966, the Congress established the National Commission on
Reform of the Federal Criminal Laws to analyze and evaluate the crimi-
nal Code. The Commission’s final report of January 7, 1971, has been
studied and further refined by the Department of Justice, working with
the Congress. In some areas this Administration has substantial disagree-
ments with the Commission’s recommendations. But we agree fully with
the almost universal recognition that modification of the Code is not
merely desirable but absolutely imperative.

Accordingly, T will soon submit to the Congress the Cnmmal Code
Reform Act aimed at a comprehensive revision of existing Federal crimi-
nal laws. This act will provide a rational, integrated code of Federal
criminal law that is workable and responswe to the demands of a modern
Nation.

Theactis d1v1ded into three parts

—1—general provisions and principles,

—2—definitions of Federal offenses, and

—3—provisions for sentencing.

Part 1 of the Code establishes general provisions and principles-
regardmg such matters as Federal criminal jurisdiction, culpability,
complicity, and legal defenses, and contains a number of significant inno-
vations. Foremost among these is a. more effective test for establishing -
Federal criminal jurisdiction. Those circumstances giving rise to Fed-
eral jurisdiction are clearly delineated in the prOposed new Code and
the extent of jurisdiction is clearly defined.

I am emphatically opposed to encroachment by Federal authorities
on State sovereignty, by unnecessarily increasing the areas over which
the Federal Government asserts jurisdiction. To the contrary, jurisdic-
tion has been rehnquxshed in those areas where the States have demon-
strated no genuine need for assistance in protectmg their citizens.

In those instances where jurisdiction is expanded, care has been
taken to limit that expansion to areas of compelling Federal interest
which are not adequately dealt with under present law. An example of
such an instance would be the present law which states that it is a Federal
crime to travel in interstate commerce to bribe a witness in a State court
proceeding, but it is not a crime to travel in interstate commerce to
threaten or intimidate the same witness, though intimidation might even
take the form of murdering the witness.

The Federal interest is the same in each case—to assist the State in
safeguarding the integrity of its judicial processes. In such a case, an
extension of Federal jurisdiction is clearly warranted and is provided for
under my proposal.

The rationalization of jurisdictional bases permits greater clarity
of drafting, uniformity of interpretation, and the consolidation of nu-
merous statutes presently applying to basically the same conduct.
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For example, title 18 of the criminal Code as presently drawn, lists
some 70 theft offenses—each written in a different fashion to cover the
taking of various kinds of property in different jurisdictional situations.
In the proposed new Code, these have been reduced to 5 general sections.
Almost 80 forgery, counterfeiting; and related offenses have been replaced
by only 3 sections. Over 50 statutes involving perjury and false state-
ments have been reduced to 7 sections. Appreximately 70 arson and
property destruction offenses have been consolidated into 4 offenses.

Similar changes have been made in the Code’s treatment of culpa-
bility. Instead of 79 undefined terms or combinations of terms presently
found in title 18, the Code uses four clearly defined terms.

Another major innovation reflected in Part One is a codification of
general defenses available to a defendant. This change permits clari-
fication of areas in which the law is presently confused and, for the first
time, provides uniform Federal standards for defense.

The most significant feature of this chapter is a codification of
the “insanity” defense. At present the test is determined by the courts
and varies across the country. The standard has become so vague in some
instances that it has led to unconscionable abuse by defendants.

- My proposed new formulation would provide an insanity defense
only if the defendant did not know what he was doing. Under this
formulation, which has considerable support in- psychiatric and legal
circles, the only question considered germane in a murder case, for
example, would be whether the defendant knew that he was pulling -
the trigger of a gun. Questions such as the existence of a mental disease
or defect and whether the defendant requires treatment or deserves
imprisonment would be reserved for consideration at the time of
sentencing.

Part Two of the Code consolidates the definitions of all Federal
felonies, as well as certain related Federal offenses of a less serious char-
acter. Offenses and, in appropriate instances, specific defenses, are de-
fined in simple, concise terms, and those existing provisions found to be
obsolete or unusable have been eliminated—for example, operating a
pirate ship on behalf of a “foreign prince,” or detaining a United States
carrier pigeon. LOOpholes in existing law have been closed—for example,
statutes concerning the theft of unjon funds, and new offenses have been
created where necessary, as in the case of Ieaders of organized crime.

We have not indulged in changes merely for the sake of changes.
Where existing law has proved satisfactory and where existing statutory
language has received favorable interpretation by the courts, the law
and the operative language have been retained. In other areas, such
as pomography, there has been a thorough revision to reassert the Fed-
eral interest in protecting our citizens.

The reforms set forth in Parts One and Two of the Code would be
of little practical consequence without a more realistic approach to those
problems which arise in the post-conviction phase of dealing with Fed-
eral offenses. :

For example, the penalty structure prescribed in the present crim-
inal Code is riddled with inconsistencies and inadequacies. Title 18 alone
provides 18 different terms of imprisonment and 14 different fines, often
with no discernible relationship between the possible term of imprison-
ment and the possible levying of a fine. |
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art Three of the new Code clussifies offenses into 8 categories {or

purposés of assessing and levying imprisonment and fines. It brings
present strgcturc into line with current judgments as to the serig

ne
1SNEss

of various off¢nses and with the best opinions of penologists as theefficacy
of specific pen

ties. In some instances, more stringent sanctipfs are pro-

To reduce the possibiy of un\rvarrantedn/disparities in sentencing,
the Code establishes criteria fQr the impositiorf of sentence. At the same

-.time, it provides for parole supexyision after’all prison sentences, so that

even hardened criminals who ser¥¢ thejr full prison terms will receive

supervision following their release. ' .
There are certain crimes refleCtihg such a degree of hostility to

society that a decent regard fZJ the comynon welfare requires that a

defendant convicted of those efimes be remqved from free society. For -

this reason my proposed n;t?/Code provides magdatory minimum prison
terms for trafficking in hafd narcotics; it providesgnandatory minimum
prison terms for persop§ using dangerous weapons g the execution of a
crime; and it providé mandatory minimum prison ssgtences for those
convicted as leadey§ of organized crime. -

The magnpifude of the proposed revision of the Fedexal Criminal
Code will reguiire careful detailed consideration by the Congixss. I have
no doubt this will be time-consuming. There are, however, two p
in the ,,@’ode which I feel require immediate cnactinent. I
directéd that provisions relating to the death penalty and to he

trafficking also be transmitted as separate bills in order that the Congreds.

fiay act more rapidly on these two measures. '
Deatr PENALTY

The 'sharp reduction in the application of the death penalty was

a component of the more permissive attitude toward crime in the last
~decade. ‘

I do not contend that the death penalty is a panacea that will cure
crime. Crime is the product of a variety of different circumstances—
sometimes social, sometimes psychological-—but it is committed by human

beings and at the point of commission it is the product of that individual’s’
motivation. If the incentive not to commit crime is stronger than the.

incentive ¢ commit it, then logic suggests that crime will be reduced.
It is in part the entirelv justificd feeling of the prospective criminal that
he will not suffer for his deed which, in the present circumstances, helps
allow those deeds to take place. - ‘

Federal crimes are ravely “crimes of passion.” Airplanc hi-jacking
is not done in a blind rage; it has to be carcfully planned. The use of
incendiary devices and bombs is not a crime of passion, nor is kidnapping;
all these must be thought out in advance. At present those who plan these
crimes do not have to include in their deliberations the possibility that they
will be put to death for their deeds. 1 believe that in making their plans,
they should have to consider the fact that if a death results from their
crime, they too may die.
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Under thosc conditions, I am confident that the death penalty can

‘ be a valuable deterrent. By making the death penalty available, we will

provide Federal enforcement authoritics with additional feverage to dis-
suade those individuals who may commit a Federal crime from taking
the Hves of others in the course of committing that crime.

Hard experience has taught us that with due regard for the rights
of all—including the right to life itself~—we must return to a greater con-
cern with protecting those who might otherwise be the innocent victims
of violent crime than with protecting those who have committed those
crimes. The society which fails to recognize this as a reasonable order-
ing of its priorities must inevitably ﬁnd itself, in time, at thc mercy of
criminals. -

America was heading in that direction in the last dscade, and I
believe that we must not risk returning to it again. Accordingly, I am
proposing the re-institution of the death penalty for war-related treason,
sabotage and espionage, and {or all specifically enumerated crimes under
Federal jurisdiction from which death results.

The Department of Justice has examined the c01<t1tut1on11xty of
‘the death penalty in the light of the Supreme Court’s recent decision
in Furman v. Georgia. It is the Department’s opinion that Furman holds
unconstitutional the imposition of the death penalty only insofar as it is
applied albltramy and capriciously. I believe the best way to accommo-
date the reservations of the Court is to authorize the automatxc unposi-
tion of the death penalty where it is warranted.

Under the proposal drafted by the Department of Justice, a hearing = -
would be required after the trial for the purpose of determining the "
existence or nonexistence of ccrtain rational standards which delineate
aggravating factors or mitigating factors.

Among those mitigating factors which would preclude the imposition
of a death sentence are the youth of the defendant, his or her mental
capacity, or the fact that the crime was committed under duress. Aggra-
vating factors include the creation of a grave risk of danger to the xlauonal
security, or to the life of another person, or the killing of another person
during the commission of one of a circumscribed list of serious offenses,
such as treason, kidnapping. or aircraft piracy.

The hearing would be held before the judge who presided at the
trial and before either the same jury or, if circumstances require, a jury
specially impaneled. Imposition of the death penalty by the judge would
be mandatory if the jury rcturns a special verdict finding the existence
of one or more aggravating factors and the absence of any mitigating
factor. The death sentence is prohibited if the jury finds the existence of
one or more mitigating factors.

Current statutes containing the death penalty would be amended
to climinate the requirement fm jury recommendation, thus limiting the
imposition of the death pcnahx to cases in which the xcgnlan\ ¢ guide elines
for its imposition clearly require jt;,and climinating arbitrary and capri-
cious apleC1t10’1 of the death pmmln which the Supreme Court has con-
demned in the Furman case. : '
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. No single law enforcement problem has occupied more time, effort
and money in the past four years than that of drug abuse and drug addic-
tion. We have regarded drugs as “public enemy number one,” destroying
the most precious resource we have—our young people—and breeding
lawlessness, violence and death.

When this Administration assumed office in 1969, only $82 million
was budgeted by the Federal Government for law enforcement, preven-
tion, and rehabilitation in the field of drug abuse.

Today that figure has been increased to $785 million for 1974—
nearly 10 times as much. Narcotics production has been disrupted, more
traffickers and distributors have been put out of business, and addicts
and abusers have been treated and started on the road to rehabilitation.

Since last June, the supply of heroin on the East Coast has.been sub-
stantially reduced. The scarcity of heroin in our big Eastern cities has
driven up the price of an average “fix” from $4.31 to $9.88, encouraging
more addicts to seek medical treatment. At the same time the heroin i
content of that fix has dropped from 6.5 te 3.7 percent. v

Meanwhile, through my Cabinet Committee on International Nar-
cotics Control, action plans are underway to help 59 foreign countries
develop and carry out their own national control programs. These efforts,’
linked with those of the Bureau of Customs and the Bureau of Narcotics
and Dangerous Drugs, have produccd heartening results.

Our worldwide narcotics seizures almost tripled in 1972 over 1971.
Seizures by our anti-narcotics allies abroad are at an all-time high.

In January, 1972, the French seized a hali-ton of heroin on a shrimp
boat headed for this country. Argéntine, Brazilian and Venezuelan agents
scized 285 pounds of heroin in three raids in 1972, and with twenty
arrests crippled the existing French-Latin American connection. The
ringleader was extradited to the U.S. by Paraguay and has just begun to
serve a 20-year sentence in Federal prison. '

Thailand’s Special Narcotics Organization recently seized a total of
almost eleven tons of opium along the Burmese border, as well as a half—
ton of morphine and heroin.

Recently Iran scored the largest opium seizure on record—over 12
tons taken from smugglers along the Afghanistan border.

Turkey, as a result of a couragéous decmon by the government under
Prime Minister Erim in 1971, has prohibited all cultivation of opium
within her borders.

These results are all the more gratifying in light of the fact that
heroin is wholly a foreign import to the United States.- We do not grow
opium here; we do not produce heroin here; yet we have the largest
addict populatxon in the world. Clearly we will end our problem faster
with continued foreign assistance.

Our domestic accomplishments are keeping pace with international
efforts and are producmg equally encouraging results. Domestic drug
seizures, including seizures of manJuana and hashish, almost doubled in
1972 over 1971. Arrests have risen by more than one-third and convic-
tions have doubled.
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In january of 1972, a new agency, the Office of Drug Abuse Law
Enforcement (DALE), was created within the Department of Justice.
Task forces composed of investigators, attorneys, and special prosecuting
attorneys have been assigned to more than forty cities with heroin prob-
lems. DALE now arrests pushers at the rate of 550 a2 month and has
obtained 750 convictions.

At my direction, the Internal Revenue Service ( IRS) established
a special unit to make intensive tax investigations of suspected domestic
traffickers. To date, IRS has collected $18 million in currency and prop-
erty, assessed tax penalties of more than $100 million, and obtained 25
convictions. This effort can be particularly, effective in reachmg the high
level traffickers and financiers who never actually touch the heroin, but
who profit from the misery of those who do. -

The problem of drug abuse in America is not a law enforcement
problem alone. Under my Administration, the Federal Government has
pursued a balanced, comprehensive approach to ending this problem..
Increased law enforcement efforts have been coupled with expanded

" treatment programs.

The Special Action Office for Drug Abuse Prevention was created
to aid in preventing drug abuse before it begms and in rehablhtatmg those
who have fallen victim toit.

In each year of my Administration, more Federal dollars have been
spent on treatment, rchabilitation, prevention, and research in the field
of drug abuse than has been budgeted for law enforcement in the drug
field.

The Special Action Office for Drug Abuse Prevention is currently
developing a special program of Treatment Alternatives to Street Crime
(TASC) to break the vicious cycle of addiction, crime, arrest, bail, and
more crime. Under the TASC program, arrestees who are scientifically
identified as heroin-dependent may be assigned by judges to treatment
programs as a condition for release on bail, or as a possible alternative to
prosecution.

Federally funded treatment programs have increased from sixteen
in January, 1969, to a current level of 400. In the last fiscal year, the
Special Action Office created more facilities for treating drug addiction
than the Federal Government had prowded in all the previous fifty years.

Today, federally funded treatment is available for 100,000 addicts

~a year. We also have sufficient funds available to expand our facilities
to treat 250,000 addicts if required.

N atlonw1de, in the last two years, the rate of new addiction to heroin
registered its first decline since 1964. This is a particularly important trend
because it is estimated that one addict “infects” six of his peers.

The trend in narcotic-related deaths is also clearly on its way down.
My advisers report to me that virtually complete statistics show such
fatalities declined approximately 6 percent in 1972 compared to 1971.

In spite of these accomplishments, however, it is still estimated that
one-third to one-half of all individuals arrested for street crimes continue
to be narcotics abusers and addicts. What this suggests is that in the area
of enforcement we are still only holding our own, and we must increase
the tools available to do the job.
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‘The work of the Special Action Office for Drug Abuse Prevention has
aided in smoothing the large expansion of Federal effort in the area of
drug treatment and prevention. Now we must move to improve Federal
action in the area of law enforcement.

Drug abuse treatment specialists have contimiously emphasized in
their discussions with me the need for strong, effective law enforcement
to restrict the availability of drugs and to punish the pusher.

One area where I am convinced of the need for immediate action
is that of jailing heroin pushers. Under the Bail Reform Act of 1966, a
Federal judge is precluded from considering the danger to the community
when setting bail for suspects arrested for selling heroin. The effect of
this restriction is that many accused pushers are immediately released on
bail and are thus given the opportunity to go out and create more misery,
generate more violence, and commit more crimes while they are waiting
to be tried for these same activities

In a study of 422 accused violators, the Bureau of Narcotics and
Dangerous Drugs found that 71 percent were freed on bail for a period
ranging from three months to more than one year between the time of
arrest and the time of trial. Nearly 40 percent of the total were free for
a period ranging from one-half year to more than one year. As for the
major cases, those involving pushers accused of trafficking in large quanti-
ties of heroin, it was found that one-fourth were free for over three months
to one-half year; one-fourth were free for one-half year to one year; and
16 percent remained free for over one year prior to their trial.

~ In most cases these individuals had criminal records. One-fifth had
been convicted of a previous drug charge and a total of 64 percent had a
record of prior felony arrests. The cost of obtaining such a pre-trial release
in most cases was minimal; 19 percent of the total sample were freed on
personal recognizance and only 23 percent were required to post bonds of
$10,000 or more.
~ Sentencing practices have also been found to be inadequate in many
cases. In a study of 955 narcotics drug violators who were arrested by the
Bureau of Narcotics and Dangerous Drugs and convicted in the courts, a
total of 27 percent received sentences other than imprisonment. Most of
these individuals were placed on probation. :

This situation is intolerable. I am therefore calling upon the Congress
to promptly enact a new Heroin Trafficking Act.

The first part of my proposed legislation would increase the sentences
for heroin and morphine offenses.

For a first offense of trafficking in less than four ounces of a mixture or
substance containing heroin or morphine, it provides a mandatory sen-
tence of not less than five years nor more than fifteen years. For a first
offense of trafficking in four or more ounces, it provides a mandatory sen-
tence of not less than ten years or for life.

For those with a prior felony narcotic conviction who are convicted
of trafficking in less than four ounces, my proposed legislation provides a

‘mandatory prison term of ten years to life imprisonment. For second

offenders who are convicted of trafficking in more than four ounces, I am

proposing a mandatory sentence of life imprisonment without parole.
While four ounces of a heroin mixture may seem a very small amount

to use as the criterion for major penalties, that amount is actually worth
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12-15,000 dollars and would supply about 180 addicts for a day. Anyone
selling four or more ounces cannot be considered a small time operator.

For those who are convicted of possessing large amounts of heroin
but cannot be convicted of trafficking, I am proposing a series of lesser
penalties. . '

To be sure that judges actually apply these tough sentences, my
legislation would provide that the mandatory minimum sentences cannot
be suspended, nor probation granted. ’

The second portion of my proposed legislation would deny pre-trial
release to those charged with trafficking in heroin or morphine unless the -
judicial officer finds that release will not pose a danger to the persons or
property of others. It would also prohibit the release of anyone convicted
of one of the above felonies who is awaiting sentencing or the results of
an appeal. _ : ‘

These are very harsh measures, to be applied within very rigid guide-
lines and providing only a minimum of sentencing discretion to judges.
But circumstances warrant such provisions. All the evidence shows that
we are now doing a more effective job in the areas of enforcement and
rehabilitation. In spite of this progress, however, we find an intolerably
high level of street crime being committed by addicts. Part of the reason,
I believe, lies in the court system which takes over after drug pushers
have been apprehended. The courts are frequently little more than an
escape hatch for those who are responsible for the menace of drugs.

Sometimes it seems that as fast as we bail water out of the boat
through law enforcement and rehabilitation, it runs right back in through
the holes in our judicial system. I intend to plug those holes. Until then,
all the money ‘we spend, all the enforcement we provide, and all the
rehabilitation services we offer are not going to solve the drug problem
in America.

Finally, I want to emphasize my continued opposition to legalizing
the possession, sale or use of marijuana. There is no question about
whether marijuana is dangerous, the only question is how dangerous.
While the matter is still in dispute, the only responsible governmental
approach is to prevent marijuana from being legalized. I intend, as I have
said before, to do just that. '

ConNcLusioN

This Nation has fought hard and sacrificed greatly to achieve a last-
- ing peace in the world. Peace in the world, however, must be accompanied
by peace in our own land. Of what ultimate value is it to end the threat to
our national safety in the world if our citizens face a constant threat to
their personal safety in our own streets? -

The American people are a law-abiding people. They have faith in
the law. It is now time for Government to justify that faith by insuring
‘that the law works, that our system of criminal justice works, and that
“domestic tranquility” is preserved.

I believe we have gone a long way toward erasing the apprehensions
of the last decade. But we must go further if we are to achieve that peace
at home which will truly complement peace abroad. _

In the coming months I will propose legislation aimed at curbing the
manufacture and sale of cheap handguns commonly known as “Saturday

Velume 9—Number 11

001813

4_,

P ]



~ night specials,”

Document disclosed under the Access to Information Act
ivulgué en vertu de la Loi sur I'accés a l'information

“PRESIDENTIAL DOCUMENTS: RICHARD NixofpOfyyaent div

I will propose reforms of the Federal criminal system to
provide speedier and more rational criminal trial procedures, and I will
continue to press for innovation and improvement in our correctional
systems.

The Federal Government cannot do everything. Indeed, it is pro-
hibited from doing everything. But it can do a great deal. The crime
legislation I will submit to the Congress can give us the tools we need to

do all that we can do. This is sound, responsible legislation. I am confident’

that the approval of the American people for measures of the sort that 1

have suggested w111 be reflected in the actions of the Congress.

The White House,
March 14, 1973.

Ricaarp NIXON

€

NotTE: For the President’s radio address on law enforcement and drug abuse preven-
tion, see page 246 of the Weekly Compilation of Presidential Documents.

Department of Commerce

Announcement of I nteniion To Nominate
Betsy Ancker-Johnson To Be Assistant Secretary for
Science and Technology. March 14,1973

The President today anncunced his intcation to nomi-
nate Betsy Ancker-Johnson, of Seattle, Wash., to be Assist-
ant Secretary of Commerce for Science and Technology.
She will succeed James H. Wakelin, Jr., who was Assistant
Secretary for Science and Technology from February 22,
1971, until August 1, 1972.

. Dr. Ancker-Johnson is currently academic/science ad-
viser to the research and engineering group of the Boeing
Co., in Seattle, Wash., and is head of advanced energy
" systems for Boeing’s aerospace group. She has also been an
. affiliate professor of electrical enginéering at the Univer-

sity of Washington since 1964.

From 1961 to 1971, she worked in Boeing’s scientific
research laboratory. She previously worked in research
laboratories in Princeton, N.J., and Palo Alto, Calif., and
during 1953-54 was a junior research physicist and lec-
turer in physics at the University of California at Berkeley.

Dr. Ancker-Johnson was born on April 27, 1929, in
Seattle, Wash. She received her B.S. degree from Wellesley
College in 1948 and her Ph. D. in physics from Tuebingen
University in Germany. Dr. Ancker-Johnson is a member
of the National Advisory Committee on Oceans and At-
mospherc, a fellow of the American Physical Society and
a senior member of the Institute of Elcctrlcal and Elec-
tronic Engineers.

She is married to Harold H. Johnson. They rcsxde in
Seattle, Wash.

National Action for Foster Children
Week, 1973

Proclamation 4198. March 14, 1973

By the President of the United States of America

a Proclamation

In today’s rapidly changing, highly mobile society,
more children than ever find themselves temporarily, or
even permanently, separated from their parents. Such
children may carry lasting emotional scars unless they
can be placed in a stable family environment where they
can feel loved and secure.

‘In the past year alone, more than 300,000 American
children were living in foster homes. It is gratifying that
so many Americans are working to help foster children.
They include not only professionals in the child welfare
field but hundreds of volunteers—businessmen, church
and community leaders, and members of civic groups—
all dedicated to the principle that none of our children
should be deprived or neglected.

In recognition of these efforts, I am asking the Nation
to set aside a week during which we can assess the needs of
foster children, encourage States and communities to plan
activities which will help meet those needs, and renew
our determination to assure foster children that we care
about them and their well-being.

Now, THEREFORE, I, RicHARD Nixon, President of the
United States of America, do hereby designate the week of
April 8 through April 14, 1973, as National Action for
Foster Children Week, 1973.

I urge Governors and Mayors to join me in proclaxmmg
this observance, and I earnestly call upon citizens every-
where to voluntecr their talents, energies and compassion
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SGL CFm ' SECURITY-CLASSIFICATION-DE SECURITE
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TAO [> THE DEPUTY SOLICITOR G‘ENERAL " !J f!{"{. it OUR FILE— N/REFERENCE
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|'— —| YOUR FILE~ V/REFERENCE
e SPECIAL ADVISER, - __
B CORRECTIONAL POLICY N April 4, 1973
ose Capital Punishment
Further to my memorandum of March 20 last, I attach
copy of President Nixon's Message to Congress of March 14
last in connection with the death penalty, and also copy of
a memorandum prepared by Mr, Matas on the divisioen of
jurisdiction between Congress and the State Legislatures in
the field of criminal law.
&
_ Atts. i?‘:‘  : A, J MacLeod _ —
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Part Three of the new Code classifies offenses into 8 categories for
purposc\S&f! assessing and levying imprisonment and fines. It bringsfhe
present structure into line with current judgments as to the seri
of various offenses and with the best opinions of penologists as the’efficacy
of specific penéi_\ties. In some instances, more stringent sanctig
vided. For example, sentences for arson are increased frony5 to 15 years.
In other cases penalties are reduced. For example, jffipersonating 2
foreign official carries a three year sentence, as opposed to the 10 year
term originally prescribed, -

To reduce the possibﬁ‘lty of unwarranted

{sparities in sentencing,

the Code establishes criteria for the impositigr of sentence. At the same -

time, it provides for parole supelvision aft
even hardened criminals who sewe%

all prison sentences, so that
full prison terms will receive
supervision following their release.

There are certain crimes refle€ting such a degree of hostility to .

society that a decent regard foy/the cor\nm_on welfare requires that a
defendant convicted of those cfimes be remdyed from free society. For
this reason my proposed nev Code provides mandatory minimum prison
terms for trafficking in hard narcotics; it providel\mandatory minimum
prison terms for persons’using dangerous weapons In_the execution of a
crime; and it provide§ mandatory minimum prison stntences for those
convicted as leadersof organized crime. \

The magn}tdde of the proposed revision of the Fedexal Criminal
Code will reguire careful detailed consideration by the Con&es,s. I have

no doubt thi$ will be time-consuming. There are, however, two prQvisions

in the C6de which I feel require immediate enactment. I have\thus
directpl that provisions relating to the death penalty and to heiqi
trafficking also be transmitted as separate bills in order that the Congre
y act more rapidly on these two measures.

Deata PENaLTY -

The sharp reduction in the application of the death penalty was
a component of the more permissive attitude toward crime in the last
decade. ' '

I do not contend that the death penalty is a panacea that will cure
crime. Crime is the product of a variety of different circumstances—
sometimes social, sometimes psychological—but it is committed by human
beings and at the point of commission it is the product of that individual’s
motivation. If the incentive not to commit crime is stronger than the
incentive to commit it, then logic suggests that crime will be reduced.
It is in part the entirely justified feeling of the prospective criminal that
he will not suffer for his deed which, in the present circumstances, helps
allow those deeds to take place. . '

Federal crimes are rarely “crimes of passion.” Airplane hi-jacking
is not done in a blind rage; it has to be carefully planned. The use of
incendiary devices and bombs is not a crime of passion, nor is kidnapping;
all these must be thought out in advance. At present those who plan these
crimes do not have to include in their deliberations the possibility that they
will be put to death for their deeds. I believe that in making their plans,
they should have to consider the fact that if a death results from their
crime, they too may die. ‘

Volume 9—Number 11
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be a valuable deterrent. By making the death penalty available, we will
provide Federal enforcement authorities with additional leverage to dis-
suade those individuals who may commit a Federal crime from taking

~ the lives of others in the course of committing that crime.

Hard experience has taught us that with due regard for the rights
of all——including the right to life itself—we must return to a greater con-
cern with protecting those who might otherwise be the innocent victims
of violent crime than with protecting those who have committed those
crimes. The society which fails to recognize this as a reasonable order-

ing of its priorities must inevitably find itself, in time, at the mercy of

criminals,

America was heading in that direction in the last decade, and I
believe that we must not risk returning to it again. Accordingly, I am
proposing the re-institution of the death penalty for war-related treason,
sabotage, and espionage, and {or all specifically enumerated crimes under

Federal jurisdiction from which death results.

The Department of Justice has examined the constitutionality of
the death penalty in the light of the Supreme Court’s recent decision
in Furman v. Georgia. It is the Department’s opinion that Furman holds
unconstitutional the imposition of the death penalty only insofar as it is

applied. arbitrarily and capriciously. I believe the best way to accommo- .

date the reservations of the Court is to authorize the automatic imposi-
tion of the death penalty where it is warranted. '

Under the proposal drafted by the Department of Justice, a hearing

would be required after the trial for the purpose of determining the
existence or nonexistence of certain rational standards which delineate

" aggravating factors or mitigating factors.
Among those mitigating factors which would preclude the imposition

of a death sentence are the youth of the defendant, his or her mental
capacity, or the fact that the crime was committed under duress. Aggra-
vating factors include the creation of a grave risk of danger to the national
security; or to the life of another person, or the killing of another person
during the commission of one of a circumscribed list of serious offenses,
such as treason, kidnapping, or aircraft piracy. - =7

The hearing would be held before the ju'dge‘ who presided at the

-trial and before either the same jury or, if circumstances require, a jury

specially impaneled. Imposition of the death penalty by the judge would
be mandatory if the jury returns a special verdict finding the existence
of one or more aggravating factors and the absence of any mitigating
factor. The death sentence is prohubited if the jury finds the existence of
one or more mitigating factors. '

Current statutes containing the death penalty would be amended

to eliminate the requirement for jury recommendation, thus limiting the
imposition of the death penalty to cases in which the legislative guidelines
for its imposition clearly require it, and eliminating arbitrary and capri-
cious application of the death penalty which the Supreme Court has con-
demned in the Furman case. : '

Volume 9—Number 11
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Under those conditions,” I am confident that the death penalty can .
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— DAVID MATAS, _ L
e SPECIAL ASSISTANT.
DATE
B B March 27, 1973

SUBJECT
oBJEr

CAPITAL PUNISHMENT AND CRIMINAL LAW JURISDICTION

In Canada the criminal law power is given explicitly
to the Federal Government, Section 91 (27) British North
America Act. In the United States, the criminal law power is
given explicitly to neither the Federal Government nor the
States Governments. Since the States of the United States
are given the residuary powers not otherwise allocated by
the Constitution, American criminal law power resides in the
States. Amendment 10 of the United States Constitution states
that the powers not delegated to the United States by the
Constitution nor prohibited by it to the States are reserved to
the States.

The Canadian Constitution has no residuary power,
- but rather a comprehensive power in the FEderal Government -
for peace, order and good government of Canada, from which
the Provincial powers are accepted., In the result, the
residuum of powers goes to the Federal Government, rather than
to the Provincial Governments. So, even if the criminal law
power were not explicitly allocated to the Federal Government,
but instead not mentioned at all in the British North America
Act, it would nonetheless remain in the Federal Government.

Although the American Federal Government is
not given the general criminal law jurisdiction, it has three
sources of criminal law jurisdiction. It has jurisdiction
‘over specific crimes; it has a territorial jurisdiction;
and it has a co-efficient, elastic or ancillary jurisdiction.

Although the American Federal Government has juris-
diction to define and punish piracies and felonies committed
on the high seas and offences against the law of nations,
Article 1, Section 8, Clause 10, U.S. Constitution. It has
jurisdiction to provide for the punishment of counterfeiting
the securities and current coins of the United States,

Article 1, Section 8, Clause 6. Congress has the power to
declare the punishment of treason, Article 3, Section 3.

001818
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Clause 2. In Canada there is no power to punish specific
crimes allocated either to the Federal Government or to the
Provinces.

The Congress is given power to make all needful
rules and regulations respecting the territorial or other
property belonging to the United States, Article 4, Section 3,
Clause 2. It has exclusive jurisdiction over the District of
Columbia and over all buildings purchased for the erection of
forts, magazines, arsenals, dock yards and other individual
buildings, Article 1, Section 8, Clause 17. The Parliament
of Canada is given power to make provision for the administra-
tion, peace, order and good government of any territory not
for the time being included in any province, Section 4, British
North America Act (1871), 30-35, Vie. C. 28. It is also given
exclusive jurisdiction to make laws about the public proper-
ties S.91(14) British North America Act (1867). Since
Parliament already has the criminal law power, its territorial
and property power is not necessary to found a criminal
jurisdiction.

Thirdly, Congress has power to make all laws neces-
sary and proper for carrying into execution its other powers
Article 1, Section 8, Clause 18. In Canada, the Provincial
Legislatures are given the power to impose punishment, by
fine, penalty or imprisonment, for enforcing any law of the
province made in relation to any matter coming within the
classes of subjects within the exclusive jurisdiction of the
provinces, S.92(15) British North America Act (1867). The
provincial ancillary punishment power is more explicit then
the Federal American ancillary punishment power, and by its
ilimitation of punishment to fine, penalty or imprisonment,
arguably, excludes the death penalty from 1its range.

According to news reports, the President of the
United States proposes that Congress impose capital punishment
for treason, spying, sabotage, hijacking and murder recidivism.
Punishment for treason could be imposed by virtue of Congress's
specific jurisdiction. Punishment for sabotage could, it is
submitted, be imposed by virtue of Congress's property juris-
diction. Punishment for spying and hijacking could be imposed
by virtue of Congress's ancillary jurisdiction. A law against
hijacking could be ancillary to Congress's power to regulate
Commerce with foreign nations and among the several states,
Article 1, Section 8, Clause 3. Punishment for espionage could
be an01llary to Congress s power to provide for the common
defence and general welfare of the United States, Article 1,
Section 8, Clause 1. Alternatively a law against espionage
may be a rule respecting property belonging to the United
States. Finally, a murder recidivism capital punishment law
could only apply to the areas over which the United States
has territorial jurisdiction. <

David Matds
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DEPUTY SOLICGITOR GENERAL
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OUR FILE— N/REFERENCE

YOUR FILE— V/REFERENCE

D.C. (IP)

DATE

B April 2, 1973

Capital Punishment - Bill C-2

You have requested the views of this Service on the
proposed Memorandum to Cabinet. It is my understanding that
the Commissioner has forwarded previous memoranda on this
topic and I would hope to avoid repetition here.

I believe that the major comment which should be made
on behalf of the staff of this Service is that the elimination
of temporary absence or day paroles without escort, during the
minimum period, removes from convicted murderers one of the
major motivating forces that currently exists.

Indeed, there is a distinct possibkility that, if
these opportunities are removed, there may well be an increased
incidence of attempted escapes and violence on the part of
convicted murderers.

To the best of my knowledge, I cannot recall a case
where a convicted murderer has committed a violent offence
while on temporary absence.

Is it not possible to delete the paragraph 8B section
(d) (ii) and (e) (ii) and amend it to read "Any day parole
authorized during the minimum periocd of custody as fixed by
the Statute or imposed by the Trial Judge, would require the
agreement. of two-thirds of the members of the Board."®

That would apply to both the cases of aggravated and

non-aggravated murder.
*J. Braithwaite

7540-21-865-6699
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TO EXTOTT FILA

INFO JUSTICEOTT 1AW REFORM COMMISS ION A
' DISTR GEC FLP FLO | :'i:'
~-—~RESTORATION OF CAPITAL Pumzsmzm
BRIT ESE OF COMMONS WED DEFEATED BY 32;2; TO 178 PRIVATE EMBERS |
MOTION TO INTRODUCE BILL RESTORING CAPITAL PUNISIZMLN’I’ 'FOR MURDERS

INVOLVING USE OF FIREARMS OR EXPIDSIVES AND MURDERS OF POLICE

""—— S,

OR PRISON OFFICERS ,MOTION WAS INTRODUCED UNDER TEN MINUTE RULE
WHICH PERMITTED ONLY SPONSOR CONSERVATIVE ED TAYLOR AND ONE OPP~
OLE NT, FORMER LABOUR HOME SECTY ROY JEMKINS TO. SPEAK BRIEFLY.EACH | |
PRESENTED CASE EFFECTLVELY , JATTER MAKING MOST COMPREEENSIVE AND |
MOVING ARGUMENT AGAINST DEATH PENALTY WE HAVE ENCOUNTERED,BASED ON
HYS EXPCRIENCE AS MINISTER RESPONSIBLE PRIOR TO ABOLITION.TEXTS BY
BAG, |

' 2,ALTHOUGH ALL PARTIES PERMITTED MEMBERS FREE VOTE PM HEATH HAD
IET IT EE KNOWN BEFOREHAND HE WOULD OPPOSE RESTORATION AND PRESENT

HOME SECTY ROBERT CARR I{AS REPI:.AIEDLY STATED BE WOULD RESIGN IF

DEATH PE@LW WERE REINTRODUCED,SEVEN 'I‘HER CABINET MINISTERS

- JOINED THEM,TWO INCIUDING ONLY WOMAN MARGARET THATCHER SUPPORTE D

MOTION AND REMAINING IVE DID NOT/NOT VOTE: OPPOSITION LEADER WILSON-
AKD .VI RTUALLY ALL IABCUR PARTY OPPCSED MOTION AS DID LIBERAL LEADER
THORPEQCORS.ERVATIVE ENOCH POWELL,WHO HAD ARTICUIATED RIGHT WING
VIEWPOINT ON MANY OTHER ISSUES,IN THIS CASE NOT/NOT ONLY VOTED
 AGAINST RESTORATION BUT. CORTRLBUTED ARTICLE TO DAILY ’X‘ELEGRAPH THAT
MORNING EXPIALNING WHY HE"EOUND ARGUMENTS FOR CAPITAL PUNISHMENT -
UNZONVINCING |

06\62
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PAGE TWO 1097 UNCIAS |
3.PUBLIC OPINION POLLS .SHOW UP TO 8¢ PERCENT OF VOTERS FAVOUR
RESTORA TION OF DEATH PENALTY FOR ALL OR SOME MURDERS,THOSE CAMP—
 AIGNING FOR RESTORATION MAY THEREFORE ATTEMPT TO ENLIST SUPPORT AT
CONSTITUENCY LEVEL AND AT CONSERVATIVE PARTY CONF TEIS AUTUI,

BUT IT IS GEFERALLY ASSUMED THAT THERE WILL BE NO/NC FURTHER
ATTEMPTS AT LEGISIATION DURING IIFE OF THIS PARLTAMENT,

1214232 399 |
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/91/ A
NOTE DE SERVICE M

GOUVERNEMENT DU CANADA

SECURITY - CLASSIFICATION - DE SECURITE

OUR FILE — N/REFERENCE

YOUR FILE — V/REFERENCE

DATE

_J 30 mars 1973

Re votre memo du 27 mars demandant les
commentaires de M. Street en rapport avec le Bill C-2 sur
la peine capitale, M. Street est absent Jjusqu'au 16 avril
et 6 autres membres de la Commission quittent Ottawa cette

- 3 N -
‘semaine pour condulre des panels a travers le pays.

puis done les consulter.’

Je ne

Quant & moi, ayant participé &

1'élaboration de ce document,

a2
v
. . S
.

CGSB STANDARD FORM 22C 7540-21-855-4989

je n'ai pas de commentaires.

i

A[ Therrien
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D Government  Gouvernement
T of Canada du Canada MEMORANDUM NOTE DE SERVICE
‘I’ NED . '
[_‘ o %%‘SE\GV \}t:\‘-_j\‘ SECURITY-CLASSIFICATION. DE SECURITE
t RN
ST \Tan G . _
Iy [> SOLICITOR GENERAL 5 o eo Bt CONFIDENTIAL
? f‘“% \\}_ Sg B OUR FILE— N/REFERENCE

. 14 $e ; -
| Ak _J 36_ C@_,P,m P‘V/V‘bﬁ/’\w
'._ %L wﬂ j YOUR FILE— V/REFERENCE

FROM DEPUTY SOLICITOR GENERAL
DATE
L _| March 27, 1973
SUBJECT
owel  Capital Punishment - Bill C-2
1. Attached is a copy of the letter that I am today sending

to the Deputy Minister of Justice regarding the above.

2, Also attached is a copy of a memorandum prepared by the
Special Adviser, Correctional Policy, with a copy of the material
referred to therein, which deals with the questions you raised with
me when we discussed the proposed Cabinet Memorandum on Capital
Punishment.

}2 .

Roger Tassé

Enc. 2
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C.C. FOR THE INFORMATION OF: CONFIDENTIAL

SOLICITOR GENERAL

Mr. P. A. FAGUY )
MR. T. G. STREET ) Any comments?

Ottawa, Ontario,
ElA 0P8

Harch 27, 1973

Dear Don:

Re: Capital Punishment - Bill C-2

The Solicitor Cencral has requested that I make available
to you a copy, which is attached, of a draft Memorandum to Cabinet
regarding Bi1ll C-2.

. Your comeents would be appreciated.

The Solicitor General has alpo indicated that he would sppre-
ciate 1t 1f he could get the benefit of your advice as to the question
whether 1t would be acceptable to wove smendments to Bill C-2 of the
type proposed in the draft Memoranduw.

An early reply would be appreciated.

Yours sipcerely,

ORKINAL BIGNLD By
ORIGINAL SIGNE AR

KR TASSE

Roger Tassé,
RT/ROP Deputy Solicitor General

Encl.

Mr. D. S$. Thorson,

Deputy Minister of Justice,
Justice Building,

Kent and Wellington Streets,
Ottawa, Ontario

001825
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_ .
FROM
DE DEPUTY SOLICITOR GENERAL - DATE
L _ _ ..
, March 27, 1973
SUBJECT
OBJET
Capital Punishment - Bill C-2
1. Attached isg 3 copy of the letter that 1 am today sending
to the Demuty Minister of Justice regarding the above.
2. ‘Also attached is a copy of a memorandum prepared by the
Special Adviser, Corvectional Policy, with a copy of the material
referred to therein, which deals with the questions you raised with
me wvhen we discussed the proposed Cabinet Memorandum on Capital
Punishment.
ORIGIHAL SlINEL BY
- ORIGINAL SIONF AR -
R TASSE
RT/hl Roger Tassé
Ene. 2
; e ’ 001826
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SUBJECT
OBJET

CAPITAL PUNISHMENT AND CRIMINAL LAW JURISDICTION

In Canada the criminal law power is given explicitly
to the Federal Government, Section 91 (27) British lNorth ,
America Act. In the United States, the criminal law power is
given explicitly to neither the Federal Government nor the
States Governments. Since the States of the Unlted States
are given the residuary powers not otherwlse allocated by
the Constitution, American criminal law power resides in the
States. Amendment 10 of the United States Constitution states
that the powers not delegated to the United States by the .
Constitution nor prohibited by it to the States are reserved to
the States.

The Canadian Constitution has no residuary power,

— but rather a comprehensive power in the FEderal Government . Jun
' ' for peace, order and good government of Canada, from which

the Provincial powers are accepted. In the result, the

residuum of powers goes to the Federal Government, rather than

to the Provincial Governments. So, even if the criminal law

power were not explicitly allocated to the FBderal Government,

but instead not mentioned at all in the British North America

Act, 1t would nonetheless remain in the Federal Government.

Although the American Federal Government is
not given the general criminal law jurisdiction, it has three
sources of criminal law Jurisdiction. It has Jurisdiction
over specific c¢rimes; it has a territorial jurisdiction;
and it has a co~efficient, elastic or ancillary Jurisdietion.

¢ Although the American Federal Government has juris-
diction to define and punish piracles and felonies committed
on the high seas and offences against the law of nations,
Article 1, Section 8, Clause 10, U.S. Constitution. It has
Jurisdiction to provide for the punishment of counterfelting
the securities and current coins of the United States,

Article 1, Section 8, Clause 6. Congress has the power to
declare the punishment of treason, Article 3, Section 3.

. é_ . PR 2
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Clause 2. In Canada there i3 no power to punish specific
erimes allocated either to the Federal Government or to the
Provinces.

The Congress is given power to make all needful
rules and regulations respecting the territorial or other
property belonging to the United States, Article 4, Section 3,
Clause 2. It has exclusive Jurisdiction over the District of
Columbia and over all buildings purchased for the erection of
forts, magazines, arsenals, dock yards and other individual
bulldings, Article 1, Section 8, Clause 17. The Parliament
of Canada 1s glven power to make provision for the administra-
tion, peace, order and good government of any territory not
for the time being included in any province, Section 4, British
North America Act (1871), 30-35, Vic. C. 28, It is also given
exclusive Jurisdiction to make laws about the publlc proper-
ties S.91(1A) British North America Act (1867). Since
Parliament already has the criminal law power, its territorial
and property power 1s not necessary to found a criminal
Jurisdiction.

Thirdly, Congress has power to make all laws neces-
sary and proper for carrying into execution its other powers
Article 1, Section 8, Clause 18. In Canada, the Prcovincial
Legislatures are given the power to impose punishment, by
fine, penalty or imprisonment, for enforcing any law of the
province made in relation to any matter coming within the
classes of subjects within the exclusive Jurisdiction of the
provinces, S.92(15) British North America Act (1867). The
provincial ancillary punishment power is more explicit then
the Federal American ancilllary punishment power, and by its
linitation of punishment to fine, penalty or imprisonment,
arguably, excludes the death penalty from its range.

According to news reports, the President of the
United States proposes that Congress impose capital punishment
for treason, spying, sabotage, hijacking and murder recidivism.
Punishment for treason could be imposed by virtue of Congress's
specific Jjurisdiction. Punishment for sabotage could, it is
submitted, be imposed by virtue of Congress's property Jjuris-
diction. Punishment for spying and hijacking could be imposed
by virtue of Congress's ancillary jurisdiction. A law against
hijacking could be ancillery to Congress's power to regulate
Commerce with forelgn nations and among the several states,
Article 1, Section 8, Clause 3. Punishment for espionage could
be ancillary to Congress's power to provide for the common
defence and general welfare of the United States, Article 1,
Section 8, Clause 1. Alternatively a law against espionage
may be a rule respecting property belonging to the United
States. Finally, a murder recidivism capital punishment law
could only apply to the areas over which the United States
has territorial jurisdiction.

David Matas 001828
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wweo Capital Punishment -
Memorandum to Cabinet

You asked me to examine the material at the bottom
of page 4 of the Memorandum to Cabinet, to ascertain the necessity
for it in view of the provisions of the Letters Patent and existing
powers of the Governor in Council.

. Pirstly, I think it is desirable to specify that

there wuuld be no reference to the Governor in Council for approval
of parole. As you know, until December 29, 1972, parole had to be

- approved by Cabinet in all cases where inmates were serving a commuted
death sentence or a mandatory life sentence. Even with the lapse of
that provision, the law now requires that, in the case of a commuted .
death sentence, where the instrument of commutation so specifies, B
Cabinet approval is required. Also, Bill C«2 in its present form would
reinstate the 1967-1972 provision. Accordingly it seems desirable ,

- that the proposed omission of any such requirement should specifically
-be brought to attention.

Secondly, there is a need for a provision empowering
the Governor in Council to reduce the minimum period of custody to a
lesser term of years than that otherwise required by law, Such
authorization would not deal with length of sentence, but only the
conditions of the sentence, i.e. permit the convicted person to be
granted parole or temporary absence. Neither the Criminal Code nor
the Letters Patent now contain anything that would enable this to be
done if the proposal for a minimm period of custody imposed by the '
trial judge were to be adopted. The Criminal Code (sections 683 and 684)
deals only with the grant of a pardon and the commutation of death
sentences, plus (section 685) the remission of pecuniary penalties,:
fines or forfeitures. The letters Patent (section XII) cover.. the same
matters, and also permit the Governor General to order a respite of

.
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gentence. None of these powers is in point, since what is envisaged
is not a pardon or a respite of sentence, but rather serving the
sentence with the possibility of parole, or temporary absence from
time to time, during what would otherwise be a period of contintous
custody.

Attached are copies of section XII of the Letters
Patent, and sections 683-686 of the Criminal Code, the last of these
sections being included since it has the effect of preserving the
powers under the royal prerogative no matter what amendments are made
to other sections of the Code,

ORIGINAL BIGHED BY
ORIGINAL SIGNE PAR

R TASSE

Roger Tassé,
Atts. Deputy Solicitor General

J.H. HOLLIES/mab
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. Grant of -

. Perdons.”

’ Remxsswn of

" " Fines. -

= 'Regulations of
... Power of Pardon

s pardon to .any accomphce in such crime or -
- ‘offence,’ who' shall give such information as.

KII And Wc do further authorlze and
‘empower Our Governor General, as he shall
_see occasion, in Our name and on Qur behalf, - .

when any crimeor offence against the lawsof . . .
Canada has been_.committed for which the

offender-may be tried thereunder, to grant a

". shall Jead to the conviction of the principal

-offender, or ‘of any one of such offenders if

more than one; and further to grant to any
offender convicted of any such crime or

“offence in any . Court, or before any. Judge,

‘Justice, or Magistrate, ‘administering the laws -

of Canada a pardon, either free or subject to

execution of the sentence of any such offender,
for such period as to Our Governor General

© may seem fit,and to remitany fines, penalties,

or forfeitures which may become due and

" payable to Us. And We do hereby direct and
. enjoin that Our Governor General shall not

" cases, the advice of one, at least, of hls—

" Power to issue
-+ Exequaturs

--pardon or reprieve any such offender without

.

e

Jawful conditions,- or any respite of the =

{irst receiving in capital cases the advice of .~

Our Privy Council for Canada and, in other

Ministers.

XIII. And We do further authome and'

empower Our Governor General  to issue

Exequaturs, in Our name and on Qur behalf,

to Consular Officers of foreign countries to
whom Commissions of Appointment have
been issued by the Heads of States of such

: countnes .
XIV. And whereas great prejudice may

Governor
General's -
sbsence

happen to Our Service and to the security of

Canada by the absence of Our Governor

., Gerieral, he shall not quit Canada. without
" having first obtained leave from Us for so

Power reserved

o His Majesty -
" to revoke, alter

or.smend the

. present Letters
* Patent

doing through the Prime Minister of Canada.

XV. And We do hereby reserve to Qurselves,
Our heirs and successors, full power and
authority from time to time to revoke, alter,
or amend these Our Letters Patent as to Us

S e e e

a

44

Document disclosed undet the Access fo. Information:Act. -
Document dlvulgue en vertu de la LOI surlacces al /nformat/on

{ 1

|

1001831



: : i D Document disciosel UNGETS INE ACCOSS LRI HGUAT 78 |
A ' S e Document divulgué envertu de la Loi sur facces a linformation

. : - Pardon 7L
o i - .p:,_;:f':_mybe‘_ . 683. (1) Her Majesty may extend the royil -
jxn;)t‘isonxylent under the authority of an Act
of the Parliament of Canada, even if the
person 1s imprisoned for failure to pay money

to another person. ~ i -

-Free or -

, " granted.
.. Punichment for
+ subscquent - o R - AR o
" offencenot - PTevents or mitigates the punishment to which -
ffected ~ ‘the . person might . otherwise - be - lawfully. 7~
: o sentenced on a subsequent conviction for-an -
. offence other thanthat for which the pardon

- (4) No free pardon or conditional pardon

[=¥1

. . Co e UL ted .. Merey to o person who o is sentenced to | o

ST L e © (2) The Governor m Council may grant a _
e - pardon . . free pardon or a conditional purdon. to any: - :
S s - personwho has been convieted of an offence.
fg;;&nof free . (3) Where the Governor in Council grants =~~~ . -~ .=~
o » -~ a free pardon to a person, thatperson shall -
( T ST Tt bedeemed thereafter never to have committed
oo oo o e e Cthe offence in respeet of which the pardon is . . v

“geamustionof. - 634, (1) The Governor in Couneil ‘may . _
waience. -~ commute a sentence of death to imprisonment ¢
" in the penitentiary for life, or for any term of .. 1°

. . R o ... years not less than two years, or to imprison: 1 -
; B R S ment in & prison other than a penitentiary 1§ °
I ’ T o for a period of less than two years, - SRR 7
) ) ) ' '
T N (2) A copy of an instrument duly certified

sathorities

by the Clerk of the Privy Council or a writing -« '
o _ ~under the hand of the Solicitor General of 1
b _ . Canada or Decputy Solicitor General of ¢
s - . ‘Canada declaring that a sentence of death is
commuted is sufficient notice to and authority =
“for all persons having control over the prisoner - :
“to do all things necessary to give effect to the
commutation. o L

i s — N Y At E U U
[ - [ P L

e T “(3) If the Governor in Council so directs in the instroment of-

l ' R o . - cominutation, a person. in respect of whom a sentence of death 1s
' ' ' ‘ commuted to imprisonment for Jife or a_term of imprisonment, shall,

notwithstanding any other law or.authority, not be rcleased during

his life or such term, as the case may be, wiyhout the prior approval

of the Governor in Council.! .

o - 4 ‘ - ”
“hemsionby 685, (1) The Governor in 091111011 may .
l~"m",(" in order the remission, in whole or in part, of a

T Veuncil - SO : _ o
o pecuniary penalty, fi

oo ~whoever the person may be to whom 1t 13 : ks
' payable or however it may be reco\'emble- _ LT

“Temaof - (2) An order for remissign under su.bsect@n
SoTeet (1) may include the remission of costs mc;_med
." ¢ 'in the proceedings, but no costs to }\'h}ch &
“ " private prosccutor isentitled shall be remltted
- o 1953-54,c. 51,5, 657, R

Baal” A6.86. 1’othi‘ng in this Act in any manuver _
CTanive L iits or affects Her Majesty's royal preroga- .
’ tive of mercy. 1053-54, ¢. 51, 5. 658.

ne or forfeiture imposed = R O
under an Act of the Parliament of szada, AR

001832



ST e A e e Docdment disclosed under the Accéess torinformation At -
, o i L Document dlvulgue en ‘vertu de la Loj surlacces al /nformbt/on

- —t -

: . ~ THIS DOCUMENT TS THE PROPERTY OF TIE GOVERNIENT OF CANADA

CONTINTNTTAL

March 19, 1973

" MEMORANDUM TO THE CABINET

. Re: Capital Punishment - Bill C-2

- PROBLEMh_A*«QQTq;&EH i
'13-3‘i- On January ?5 1973 the under51gned 1ntroduced Blll c- 2, an
. Act: to amend- the. Crlmlnal Code with respect to persons convicted of
vﬁf;murder.~ ‘That bill would extend for five years the 1967 law on capital -
"ﬂ,punishment ‘which expired on December 29, 1972, and which 11mited the
””ﬁdeath penalty to the murder of a pollce or. prlqon off1cer.~

f'2;3f1~ Blll C 2 is comparable to “the 1967 law except that it

1subst1tute the éxpressions. murde1 ‘punichable by death" and 'murder <
~Apun1°hable by Life lmprlsonment for the expressions "capital™ and =
“"non- capltal' nurders ~ This change was made for purposes of clarity. .

B and pre0181on.v .

3.0 ’ Snnce Lhe 1ntroductlon of Blll C 2 concern has been expreosed
“dinc Parllament and in the press about the . increase in recent years in
the number of murders. This seems to reflect a feellng that the 1967 =712
law was’ not a sufficient deterrent. to murdelers A re]ated concern is
the belief, even on the part of some: abolitionists, that the rules and
‘practices for the release of convicted murderers on temporary abqence ’ . o
‘or -parole are too lax. Some thirty-six members of Parliament have spoken = - PP
in the debate. The main recommendations that they bave made are set out - -
very briefly in Appendix "A". Appendix '"B" summarizes the law concerning
the release on parole or temporarv absence of inmates convicted of murders¢_
4, A majoxity of Canad:ans seem to think that capital punishment is
necessary as a deterrent. It is probably corréct to assume that the - o
“element of deterrence is considered by Canadians to be necessary to protect.
-the public against persons who have already been convicted of murder and
~ persons who, in the absence of appropriate deterrence, are potential '
+ murderers In this context, the question to be resolved appears to be this:
0 In 1claL10n to life sentences for murder, wvhat conditions are reasonably
'-.'necessary, in terms of deterrence, for ‘the protection of the public while -
still leaving the offender with a xeasonable hope of ultlmately retuxnlng
. to, soc1ety as a useful c1tlzen° :

S

‘OBJECTTVE

_v5;'_ o ThlS memorandum seeks approva] for the preparatlon of amendments
“to Bill C~2 that would provide for the total abolition of capital punishment’
‘and the substitution ‘therefor of life imprisomment, subject to statutory _
roondltlons regarding - the_release of offenders on temporary absence or parole,

-FACTORS

6. - Amendments to the criminal law calculated to achieve the objective

~ set out in paragraph 5 having regard to the current state of public opinion
involve the application of some, if not all of the followlng considerations:

{a)d;The.dea ch penalty. is not the most effectlve method
... of dealing with persons who are convicted of- muxdepf
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‘ . The advantage of the death pe nalty is that
- it punishes the offender and has dcterrent
value; how great a deterrent it is forms
the basis of much of the current argument
over capital punishment' it does.not rehabilitate.

S e The argument for 1ife 1mprlqonment is Lhat, den

' .- 77 . pending upon the length of time to be spent-in:
‘custody, it does punish; it has deterrent value,
to a greater or lesser extent; it holds some - '
”promise_of'rehabilitating_the offender.

b) - The condrtlons avd nature of - the custody of’ persons_'
©_ convicted of the most serious types of murder ‘should
. be more strlngent than they are in 1ess reprehens1ble
*cases . C :

he advantage vould be Lhut the law nOuld
“continue to recotnlye, in terms-of. punlshment
and deterrence, the distinctions that have
- previously existed bctveen capltal and nonwif:’
f.'capltal murder. ' : : Lo

c)ﬂ_The law qhouid requlre a mancatory mlnlmum sentonce to
be served in custody by an of ender who is sentenced to
life imprisonmentffor murder . : :

.A’The argument ‘for such sentences is that in the
eyes of the public, they have both punltlve and
deterrent value and are probably necessary if
‘imprisonment is to-be accepted as an alternatlve
to the death sentence. - :

The argument against such sentences. is that the =
longer the period of time (e.g. 20 years) than an
offender is in custody, the less likely, as & rule,
is the prison experience to be rehabilitative, A
- period of mandatory custody that leaves little or
-'no hope may tend to lead the imprisoned man to one
- or more of the following courses:  suicide, escape
~—- at any cost, including the lives of prison officers,
trouble-making in the institution by way of fomenting
disturbances to show his hatred of society, or
withdrawal into a shell until he becomes,. in effect,
a vegetable. His marriage, if any, is not likely
“to last: Where, by reason of a long minimum sentence -
" in custody, all reasonable hope of return to a useful
life in the community is destroyed, the result is
'_more likely to be torture than punishmentt.

' d) The trial judge should have a functlon in fixing the. nininum -
amount of time to be served in custody by an offender who "is
sentenced to life 1nprlsonment for murder.:»

-The advantage 1s that.the Judge, at the tmne of
‘sentence, is aware of leccal public sentiment (in
terms of punishment and deterrence), the circum-

. ‘stances of the offence, and some of the. charac~"
teristics of the offender, pres umably Jncludlng
his rehabilitative needs.,

Some of the disadvantages are that, because in Canada
~ there are several hundreds of judges who preside over
 murder trials, no two cases would be dealt with alike,

and there could soon be a cry for 'equal justice!.
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In addjition, if this is a logical role for a
judge in a murder trial, there would secm to be
no reason for not exztending that role to life
sentences arising out of armed robbery, rape,
_fkidnapping, hijacking and the like, where life
~ sentences are not mandatory but are sometimes.
-;dimpoacd - -

«e)}_Temporary absence or day palo]e without escort for an

. - offender sentenced to life imprisonment for murder should
" 'be restricted durlng the minimum pcrlod that he is required
N to serve in- custody . » :

J_The advantage of restrictions is that they would

. tend to satisfy the public that the punishment.
" for murder ‘is appropriately punitive and deterrent
.- and . that, for an extensive period of time, the
- public w111 be protected as far as it is humanly
: ~poss1b1e to do so, from the offender.

_,-The dlsadVantage of euch a condit:on 1s that for
" an extensive period of time, many rehabilitative
, "programs involving the- offender in the communlty
=+ could not be carrrcd out o =

1.hf) fIn the most. serlous and reprehens1ble cases of. murder, parole '
"'should be granted after the mandatory minimum period of . ,
_ ‘custody, only with the unanrmous approval of - the full Parole '
: Board : : S :

.'The advantage of this is presumably that the public
would be better satisfied that it is being protected
than it would be in the case of a simple majority-
or two~thirds of the Poard.  Such a requirement would

-also add to the punitive and deterrent value of the
life sentence for murder.

fThe dlsadvantage of requlrlng unanlmlty is that one
or two members who might wish to dissent would, by
agreeing, have to sacrifice thelr prlnclple or,. by
dissenting, endure the hOStlllty or d1 dain of the
-remaining members. : ; '

g) The Governor in. Councll should have authorlty undcr the law
- to reduce the mandatory mlnlmum term of cu°t0dy to a lesser
_term of years »

The advantage of making it possible for the Governor
~in Council to reduce the minimum period of custory
- 1s that it would enable the govermnment, in proper
. cases involving the need for clemency, to. alleviate
~ -the harshness of the law or the judge's judgment,
B having regard to all the_circumstances of the case,

'f:The dlsadvantage is that it would prov1de an opportu—.'
-nity for exceptions by the government to the otherwise
" strict requirements of the law for the custody of
persons sentenced to life imprisonment for murder, and
~on that account might not find favour with the press
and public. ' ) :
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- COURSES OPEN TO THE GOVERIMENT

v7. : Among the courses open to the government would seem to be the

follow1ng

v\ \.A&.L\ \\*-

| T \ WO \&3\
| Q&m&

[A{Q:Let Bill C 2 continue, w1thout government amendmcnt

' :,to dec1 ion: by the House.

g”The danger_of this is that,.given thé present mood -

‘of the House of Commons, the Bill might well be
- defeated which would leave .the government in the: - ,
o dlfflcult task of hav1ng to admlnlster the pre~1967 law.,-‘i

?The under51gned proposes that B111 o 2 be amended
"to-give effect to most of the factors set out in’ -

. paragraph 6 above in a marnner  -that is 11kely to be..
.}supported by a ma1or1Ly of the House, as follows..A o

‘“ti(a)}:there would be a total abolltnon of:

: ‘capital pun:shment for an- 1ndef1n1te -fff‘:_
“-rf'perlod o PR S

(b) ! murder wouid-be.defineduaéfi;'.

(1) . “aggravated murderﬁ-(the'equivgiédt;t’i
.- . of “"Cdpital murder" between 1961 and . . -
C1967), or

A(ii)f non-aggravated murder “(the equlvalent-
- of non-capital murder between 1961 and
'1967),
(see Appendly C for 1061 67 deflnltlons),

- (c)’ the sentence for both types of murder vould be
' a llfe sentence;. . : :

'3;:(d) in the case of aggravated murder" the following

lcondlt:ons would apply:

6] ‘the minimum perlod of custody set out in
- the Criminal Code would be ten years, but
‘the trial judge would have autborlty, at
" -the time of sentenc1ng, to impose a further
© - minimum period of custody of all or any part
o of an add1t10na1 ‘ten years,_ -

j(ii) no temporary absence or day parole, without
.- . ‘escort, would be permltted during the minimum
_period, as fixed by the statute or imposed by
the trial judge, _as_the case may be; and -

(iii)  no full parole would be authorized during the
- minimum period of custody, as fixed by the '
statute or imposed by the trial judge, and -
thereafter only if two-thirds of the members B
~of the Parole Foard agreed ‘

)soﬂ \\d/\ There wouid be no reference ‘to “the’ Govecnor in Councll

for approval of parole but, in both types of murder,

- o A
‘jA en X | there would be authority in the Governor in Council tc
&EJK§\ e reduce ‘the minimum period of custody to-a lesser term )

N et

of years than that requlred by law.l,;.b__, o Do e

','_(é)d nonnaggravated murder would have these conditions.;
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(1) a life sentence in _every case, with a
"minimum period of custody of ten years;

_ (ii) no temporary absence or day parole, without
.- escort, to be permitted unti] 7 years had
" been served and

o '}i”f(iii) nb full parolc durlng'the minimum period
L of custody, but thereafter by a s1mple
fmajority of the Board : :

'J:There would be no Jurisdictlon in the trial Judge '
S to set an additlonal minimum period of- custody.

In additlon to the prlnclples set out above, the follow1ng would ‘
apply L ”:fil L . : o -

"-,an extension of the minimum perlod of custody

. and a determination that a murder is-either -
flaggravated or mon~aggravated could be appealed
;to the court of appeal :

irﬂf(b)?fthe trJal Judge, if avallab]e, and the Chlef
-~ Justice of the province must be consulted .
. - .before a convicted murderer is released: after: ’
' -Athe mandatory perlod of custody has explred._

8. These condltlons are de51gned to. strengthen the screenlng process -
- . for the release from custody of _convicted mulderers serving life -
'_sentences while jeopardizing, as llttle as pos51ble, the rehabllltatlon
f‘programs of federal correctlonal services. ' : '

g, ~  To accept the proposals descrlbed in paxagraph "B" above ralves Y NP
questions as to the rules that: should govern the release on temporary absence :

or parole of persons who have already been convicted of murders (see o
Appendix "C"). The new rules would be more restrictive than current rules

in terms of years an inmate would be requ:red to stay in custody and the granting of

" temporary absences and parole. It is suggested that these new rules should

‘not have retroact:ve'effect and the preeent law should continue to apply: to

~ cases that have arisen or w1ll arise prior to the comlng 1nto force of the
proposed leglslatlon. :

'FTDFRAL»PROVINCIAL RFLATTOhS CONSIDERATTONS

:flO c There would. seem to be no oblngatlon on the government to discuss

the merits of any such proposed legislation with the provincial governments.,

.- There were no formal dlscu551ons w1th the prov1nces prlor to the introductlon
- of Blll c-2. — . o

_;INTERDEPARTMENTAL CONSULTATION

11, _ The under31gned has consulted wlth the Mlnister of Justice, who
‘agrees with thlS memorandum.

. "PUBLIC RELATIONS CONSIDFRATIONS

12, 'A"InAthe'ooinioh“of the undersigned, the propoSals’for'amending
- Bill C-2 outlined above are likely to be preferred by a majority of Canadians
.;to the scheme contalned in Bill C 2.

"CAUCUS CONSULTATION

%13 There should be Caucus consultatlon after Cab:net has reached a - o
V.tentatlve dec151on on the 1ssues involved.. R

o .
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LIDFRAL FFDERATION

14, . Yot appiicabl.ej. o

'»_RECOMMLNDATION

15. " I The under310ned recommends Lhat CabineL should instxuct the
~ Department of Justice to prepare whatever amendments to Bill C-2 that S
“are necessary to implement paragraph.. 7(B) of this submission,.‘and that the
_‘fundersigned be authorized to move these amendments to Bill. C-2 at an’
. . appropriate time when the Bill is under study by the Justice and Legal
SR Affairs Commlttee.‘ : : S :

‘v l{ﬁéspéét£ully.sﬁbmiftéd;f-;“A-  .':

Solicitor Genetalii’f'

-1 concur

. Minister of Justice .
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}Thomas - he would nave the law remaln as 1% 1s_as“wW‘
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: APP”WDI: A

House of Comnons Debatle, as o Morch 63:1973

Ram]ton - he would “bOlluh the death. pnnalty”'
- -comchtolj and substitute for: Lt 1mnrlsonmcnt
for comp]ctc llfe o

N

_FJemJng - he would reoulre a P5 year mindmun Lerm -

of custody under the life sentence and
ategorlos of . fnrst and qecond degreeo murder

Woolllams - hc wunts ome form of capital punluhmcnt
o for the planned, dcllberate knlllng ot ordlnary
c1tlzeno._;;. L S :

LDaV1d MacDonaJd - he w&nts total abolltlon of the

death pcna]ty

jDLPLenbaker'« he would buve.a-relerence to the"

Supreme’ Court- of -Canada of the valldnty of - tne o
dcaLh penaltj Jn thc Jlgnt of the Blll of nghts

Q~Re1d - he wou]d have a long sentenoe W1Lhout parole ;" f

.;Crouue - he would like to see 1mprlsonment of the

. offender, for h:s natural life.
~of this date, i.e., the law as 1t ex:sted
betueen 1)61 and 1967 o :

Guay - he would maLntaln the pre- -1967 Taw for ‘an.
' experlmental perxod of flve yearsog_
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lﬂul -G7 N““;n11xou of tarder

:202A (l) Murdor is upllal raurder or non caoLtal ﬁlecI.-
‘f:jsﬁf'f»(2) burdcr lS CuplL&l murcer in reopcct of any person, where
‘(a)"it,i planncd and dellberate on’ Lhe pari of such peroon,.
(b) 1L is 'ltlln ecctlon 20? gnd such pers on-‘ |

(1) by hJS own act cau;cd or aosnoted in CQUQan the
bodlly hurm from uhlch Lhe dcuth ensucd,

(11) by his own act admlnlgtcred or u551sted in
admlnlotcrln ‘the stupefying or over- poworlng
thl from whlch the death ens ued R

(111) by hlu own wet otoooed or. &SSloted in the
stopOluG of Lhe breucn lzom Wthh the dcath enuued

(IV) hlm)clf uscd or had Uoon hlS pcrson the wcaoon
las a conoeoucncc of - mhlch the death ensued, or' R

(V) counselled or procured enother ‘person’ to do any
‘act mentioned in subparagreph (i), (ii) or (iii) or,{
to use any weapon menbvoned in subparaoraph (1V) or'~

(c) .such pcrson by hls own act caused or asslsted 1n'
cau31ng Lhe death ol 4 I N

(J) a pollce officer, pollce constoble, constable,'
sheriff, deputj uherlli, sheriff's officer or other',
person cmplOJed for the preservation and malntenance , o
. of the publlc peace,,actl in the course of hws dutleo, or. -

(11) a warden, deputy warden, 1nSbructor, keeper, gaoler, _
guard or other officer or permanent employee of a prlqon,-_
actlng in. the course of his dutleo, N Coa

or counselled or procured another person to do. any aet
cau51ng or ass:Lsi,lnO in cau51ng the death

Al] murder other than capltal murder 1s non- capltal murder‘_ejf~

'-A':"'igéo 61 ¢ ,_ 44
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of Canada du Canada %NDUM NOTE DE SERVICE
- ' ‘UOFF!"FOFTH
., ]C;TUR bEf‘?ER,A’
I_ iﬁ;ﬁ‘fl’ 2 SECURITY-CLASSIFICATION-DE SECURITE )

0 J eu?ﬁ’?}
§Jﬁ> THE SOLICITOR GENERAL

n CONFIDENTIAL
ENTREFEVINCE

OUR FILEZ

B |
) — W‘/Y\%U/ ] YOUR FILE~ V/REFERENCE

FROM DEPUTY SOLICITOR GENERAL

L ‘ w A__ . DATE

] March 26, 1973

SUBJECT Capital Punishment -

OBJET

Memorandum to Cabinet

«’//;$?7 You asked me to examine the material at the bottom
of page 4 of the Memorandum to Cabinet, to ascertain the necessity
for it in view of the provisions of the Letters Patent and existing
powers of the Governor in Council.

Firstly, I think it is desirable to specify that

there would be no reference to the Governor in Council for approval
of parole. As you know, until December 29, 1972, parole had to be
approved by Cabinet in all cases where inmates were serving a commuted
death sentence or a mandatory life sentence. Even with the lapse of"
that provision, the law now requires that, in the case of a commuted

— death sentence, where the instrument of commutation so specifies, —
Cabinet approval is required. Also, Bill C-2 in its present form would
reinstate the 1967-1972 provision. Accordingly it seems desirable
that the proposed omission of any such requirement should spec1f1ca11y
be brought to attention.

Secondly, there is a need for a provision empowering
the Governor in Council to reduce the minimum period of custody to a
lesser term of years than that otherwise required by law. Such
authorization would not deal with length of sentence, but only the
conditions of the sentence, i.e. permit the convicted person to be
granted parole or temporary absence. Neither the Criminal Code nor
the Letters Patent now contain anything that would enable this to be
done if the proposal for a minimum period of custody imposed by the
trial judge were to be adopted. The Criminal Code (sections 683 and 684)
deals only with the grant of a pardon and the commutation of death
sentences, plus (section 685) the remission of pecuniary penalties,
fines or forfeitures. The Letters Patent (section XII) cover: the same
matters, and also permit the Governor General to order a respite of

Roak A | el
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‘'sentence. None of these powers is in point, since what is envisaged
is not a pardon or a respite of sentence, but rather serving the
sentence with the possibility of parole, or temporary absence from
time to time, during what would otherwise be a period of continuous
custody.

Attached are copies of section XII of the Letters
Patent, and sections 683-686 of the Criminal Code, the last of these
sections being included since it has the effect of preserving the
powers under the royal prerogative no matter what amendments are made
to other sections of the Code.

B -

Roger Tassé,
Atts. Deputy Solicitor General
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.
K
’ o Gmotof """ XTI 'And -We do further authorize and . - - - O
O }};f::?sgi;no, empower Qur Governor General, as he shall : BN
i i " Fines. - see occasion, in Our name and on Qur behalf, - , , .
’ Jd- oReplstonsof when any crime or offence against the lawsof . . T 0
g ' - Canada has been committed for which the - - T e e
; } - .offender may be-tried thereunder, to grant-a = = ‘ S o
i "~ pardon to any accomplice, in- such crime or g
+

- offence, who shall give such information as .
shall-lead to the conviction of the principal
‘offender, or of ‘any one of such offenders if - - .
- more than one; and further to grant-to any. -~
, ] - offender convicted of any. such crime or -
. . :  offence in any Court; or ‘before any Judge, - -
' _Justice, or Magistrate, administering the laws -
of Canada, a pardon, either frec or.subject to -
- lawful conditions, or any respite of the
_-execution of the sentence of any such offender,
‘ - for such period as to Our Governor General
.4 .7 mayseem {it,and to remitany fines, penalties,
e . or forfeitures which may become due and v
paysble to Us. And We do hereby direct end .-
o enjoin that Our Governor General shall not .
-+ ---pardon or reprieve any such offender without -~ .~ - .-
* first mcéiving in capital cases the advice of o
QOur Privy Council for Canada and, in other
cases, the advice of one, at least of his o _
o . Ministers. S D . e
sep 0 Powertoisue {I1I. And We do funher authorize and S
Exequatus empO\ er Our Governor General to issue
- Exequaturs, in Our name and on Our behalf,
_ . to Consular Officers of foreign countries to
T - whom Commissions of Appointment have
' " been issued by the Heads of, States of such' _
. A countries. L S _ -

: .. i Govemor . XIV. And whereas great prejudlce may , '
| o f;‘;’;“ . happen to Our Service and to the security of .
o ~Canada by the absence of Our Governor
General, he shall not quit Canada without

" having first obtained leave from Us for so
doing through the Prime Minister of Canada.

Powerrescrved - X'V And We do hereby reserve to Ourselves,

to His Mgjesty . . . . . .
" torevoke, sier  OUr heirs and successors, full power and . -

o T ke g M et

a2

oramend the  authority from time to time to revoke; alter, . N
~_;’,’::;?;: Letters  op amend these Our Letters Patent as to Us
) ]
4 SR 001843
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¥ N o Pardon e
| ,T;’,jf,‘:‘;a,;bn (683, (1) Her Majesty may extend the royal
granted - merey to a person who is sentenced - to

imprisonment under the authority of an Act~ .
of the Parliament of Canada, even if ‘the. -
~person is imprisoned for failure to pay‘money
- toanother person. - T
S Qﬁ;i‘(’i'mél o (2)‘Thevaver.rio'r in Council may_gr_é_nfzr oo IR A
o © . padon-... -dtee_pardon-of a-conditional pardon to any -
oo oo - person who has been convicted of an offence.

fg;g‘n?f,fm“‘ ~ - (8) Where the Governor in Council grants
-~ . afree pardon to a person, that person shall e S
", 7 bedeemed therealter never to-have commitred 0 L -
A .-the offence-in respect of which the pardon is. = - - - - .
- . oo granteds . T

o S i‘gég‘u':;:" for - (4) No free pardon or conditional pazdon
Tl ] e offence ot prevents ormitigates the punishment to whieh -
BT R - . T ‘ - affected the person mi;;ht ,O”)‘CTWI'S(:’V' be’ lﬂ\\'fll“}’ T , ) .

: o o . 0 - sentenced on a subsequent conviction for an, - LT ) s
- offence other thanthat for which the pardon . - - '

T T T T T e

gessoutionof 684, (1) The "Governor in Couneil may ,

| esience commute.a sentence of death to imprisonment e : N o
: " in the penitentiary for life, or for any term of - v S o .

o ' R .. years not less than two years, or to imprison- - g '
. o -~ . mentin a prison other than a penitentiary -
' : i . fora period of less than two years.

- - e

o : _ L , ' (2) A copy of an instrument. duly certified
- ‘ ' L R ottt .- by the Clerk of the Privy Council or a writing . «
e - -under the hand of the Solicitor General of 1 -
. . Canada or Deputy. Solicitor General of ¢
' ' Canada declaring that a sentence of death is™ .«
- commuted is sufficient notice to and authority
for all persons having control over the prisoner. -+ - . »
to do all things necessary to give effect to the. + = "+ - S
commutation. T o -

o . ¢ e e

o T ~(8) 1 the Governor in Council so divects in the’ instr\;m(:n't of
Lo o oo commutation, a person in respect of \\fhom a sentetice of death 15
’ A : ’ ’ T commuted to imprisonment for life or a term of imprisonment, S])il”-.
notwithstanding any other Jaw-or authority, not be released during -
his life or such term, as the case:may be, without the. prior approvnl .
‘of the Governor in Council.. ' :

ercx.

R

Remwionby - 685, (1) The Governor in -C91111011 may
,esemorin e the remission, in whole or in part, of a

et pecuniary penalty, fine or forfeiture imposed _

. under an ‘Act of ‘the Parliament of Cangdz}, . ‘
4 " - whoever the person may be to whom itds o
| A payable or however it may be recovemble..- L

C T

Teeew of - (2) An order for re'mis:signl under S'UbSOCUQS

: TN (1) may include the remission of costs incurre
.7 -7 < ip the proceedings, but no costs to }\‘11.10}1 a
777 private prosecutor isentitled shvalli?gr‘emlt_te.dr..—
| T 1953-54,.0. 51, 5. 657, R

; fa - ~~— 686 fothing "il’.l this “Act in-any fmami‘er. Do o | 001844
e, limits or affects Her TMajesty’s royal'pr_eroga- : S
tive of mercy. 1453-54, ¢. 51, s. 658..

i
<
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THIS DOC UMFI’T TS THF PROP}FTY OF TT‘E (‘OVTRI“’I T'T 01’ CAKAD;‘:
. : ' R COI\’JJ’WTJIN

March 19, 1973

 MEMORANDUM TO THE CABINET

e: Capital funishment;n’ﬁill'C~2':,.

' PROBLEM

',l.; ' On January ?5 11973 the under31gned introduced Blll C ? an'
- Act to amend the Criminal Code with respect to persons conv1cted of
 ‘murder. That bill would extend for five years the 1967 law on capital .
- punishment. whlch expired om December 29, 1972, and vhich’ llmlted the
'efdeath penalty to the murder of a pollce or prleon offlcer.v ' -

2. a “Bill. C 2 is compalab]e to the 1967 1av eycept that it~
: substitutes the expressions zmurder punichable by ceath" and- murdef.
-7punnshab1e by life imprisonment' for the expressions. apltal “and®
"non-capital” murders.: Thls change was made for pUlpOSGS of clarJLy o
‘and prec1s1on.,- | : A

3. . glnce Lhe nntroductlon of B111 C 2, concern has been expresse
~ in Parliament and in the press about the increase in recent years in
the number of murders. .This seems to reflect a feeling that the 1967-72
" law was not a sufficient deterrent to murderers. A related concern is .
‘the belief, even on the part of some abolitionists,.that the.rules and
. practices for the release of convicted murderers on temporary absence - )
.or parole are too lax. Some thirty-six members of Parliament have spoken - -~ 0 1.
in the debate. The main recommendations that they have made are set out
~very briefly in Appendix "A". Appendix "B" summarizes' the law concerning
“the release on’parole or temporary absence of inmates conv1cted,of murders.

4, - A majorlty of Canadlans seem to thlnk that capltal punishment is
necessary as a deterrent. It is probably correct to assume that the
" element of deterrence is considered by Canadians to be necessary to protect
the public against persons who have already been convicted of murder and
persons who, in the absence of appropriate deterrence, are potential
~murderers. In this context, the question to be resolved appears to be this:
In relation to life sentences for murder, what conditions are reasonably
- . necessary, in terms of deterrence, for the protection of the public while
‘still leav1ng the offender with a reasonable hope of ultlmately returnnng
" to soc1ety as a useful 01tlzen?

OBJECTIVE

5.- ... This memorandum seeks approval for the preparation of amendments

to Bill C-2 that would provide for the total abolition of capital punishment
~and the substitution therefor of life imprisonment, subject to statutory.
. conditions regarding the release of offenders on temporary absence or parole.

FACTORS
6. = Amendments to the criminal law calculafed to achieve the objective
set out in paragraph 5 having regard to the current state of public opinion

involve the appllcatlon of some, if not all of the following considerations:

a) _The deeth_penelty is not the most effeetive method _ _
. ...of dealing with persons who are convicted of murder: o ‘ '

001845
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‘ "~ The advantage of the death penalty is that
' it punishes the offender and has dcterrent
value; how great a deterrent it is forms

the basis of much of the current argument :

over capital punishment; it does not rehabilitate.

S d?i»{?'hﬁf*ajjfw The argument'for life imnrisonment-is'that e~
: L cpending upon the lennth of time to be spent -in. -
« 7 . .. . custody, it does punish; it ‘has deterrent. vaJue,

.- to a. greater or. lesser extent; it holds some
'g.promlse of rehabllltatlng the offcnder. ‘

' b) The condltlons and nature of the cuetody of persons-
. convicted of the most serious types of murder should |
.~ be more strlngent than they are. in less reprehen51b]e
‘ ,cases' . : : '

The advantage ‘would be that the law vould '
“continue to recotnlze, in terms of pun:shment
and deterrence, ‘the distinctions that have
_'prevjously existed between capltal ‘and non—
.capital murder., L N

c)_ The law should rcqulre a: mandatory minlmum sentcnce to -
“be served in custody by an offender who is sentenced to
1ife 1mpszonment for muxder .

’The argument for ‘such sentences is that in Lhe
eyes of the public, they have both punitive and
-deterrent value and are probably necessary if~
_imprisomment is to be accepted as an. alterna11ve
'~ to the death sentence.

The»argumEnt against such sentences is that the
longer the period of time (e.g. 20 years) than an
offender is in custody, the less llkely, as a rule,
is the priszon experience to be rehabilitative, A-
. period of mandatory custody that leaves little-or
‘no hope may tend to lead the imprisoned man to one
or more of the following courses: suicide, escape
at any cost, including the lives of prison officers,
trouble-making in the institution by way of fomenting
disturbances to show his hatred of society, or
~withdrawal into a shell until he becomes, in effect,
a vegetable., His marriage, if any, is not. likely
“to last., VWhere, by reason of a long minimum sentence
“in custody, all reasonable hope of return to a useful
- 1ife in the community is destroyed, the result is
“more likely to be torture than punishment.

- d) " The trial judge should have a function in fixing the minimumi
amount of time to be served in custody by an offender who is’
sentenced to life 1mprlsonmcnt ‘for murder:

The advantage is that the judge, at the. time of

- sentence, is aware of local public sentiment (in

terms of punishment and deterrence), the circum-—

stances of the offence, and some of the charac-

teristics of the offender, presumably including

"his rehabilitative needs, o ’ . o - -

"Some of the disadvantages are that, because in Canada
‘there are several hundreds of judges who preside over
" murder trials, no two cases would be dealt with alike,
and there could soon be a cry for "equal -justice"
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In addition, if this is a logical role for a
judge in a murder trial, therc would seem to be-
no reason for not eztending that role to life
. sentences arising out of armed robbery, r ape,“ﬁ-
'»]'kidnapping, hljacking dnd the like, where life _
sentences are not mﬂndatory but are sometimeo o
-1mposed : o S

o) Temporary absence or day parole without escort for an .
-~ offender sentenced to life imprisomment for .murder should .
. be restricted during the minimum perlod that he j° required
o to serve in custody : - S

.- The advantage of restrictions is that Lhey would
. tend to satisfy the public that the punishment
_ for murder is approprlately punitive and deterrent
~.and’ that,- for an extensive period of tlme, the
. ‘public w1ll ‘be protected as far -as it is humanly
E possiblc to do so, from the offender.

*a7The dlsadventage of such a condltnon is” that for
- an extensive period of time,- many rehabllltatlve o
“-“;programs involving the offender 1n the communlty
could not be- carrled out., :

: hf).-In Lhe nost serious: and reprehen51b1e cases of murder, paxole

' should be granted after the mandatory minimum period of ,

~ custody, only with the unanimous approval of the full Parolc
Board: ; :

T .. "The advantage of this is presumably that the public:
RN : ' ' would be better satisfied that it is being protected
than it would be in the case of a simple majority -
or two ~thirds of the Poard. Such a requirement. would
also add to the pun:tlve and deterrent value of the
life sentence for ‘murder,

jThevdisadvantage>of requiring unanimity is that one
‘or two members who might wish to dissent would, by
agreeing, have to sacrifice their principles or, by
.dissenting, endure the hostlllty or d1°da1n of the _
- remaining members. o

‘ - ,g) The Governor in Council‘should heve'euthority'Under the law
A I -to reduce the mandatory minlmum term of custody to a lesser
' A " term of years. : SO C T

"The'advantage‘of making it possible for the Governor

" in Council to reduce the minimum period of custory
‘is that it would enable the government, in proper
cases involving the need for clemency, to alleviate
the harshness of the law or the judge's judgment,
hav1ng regard to all the c11cumstances of the case.

_ The dlsadvantage 1s that it would provrde an opportu~'
~ nity for exceptions by the government to the otherwise
"strict requirements of the law for the.custody of ’
persons sentenced to 1ife'imprisonment for murder, and

on that account mlght not find favour w1th the press
and public. :
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COURSES OPEN TO THE GOVFRNNENT

7. Among the courses open to the government would seem to be the-
follow1ng : :

‘.A. _Let Bill C 2 continue, w1thout government amendment
- to dec1410n by the House.

;;The danger of thns is that, ‘given tbe present mood

- of the House of Commons, the Bill might well be
. f.;defeated which would leave the government in ‘the ,
CL dlfflcult task of hav:ng to admlnlster the pre»1967 law.

B;’,The under81gned proposes;that Blll C-2 be amended
- to give effect to most of the factors set out in

" - ‘paragraph 6 above, in a manner that is likely to be
";‘eupported by a ma1or1ty of the House, as follows._

1:f(a)f"the1e would be a. total abolltjon of
. .capital punnshment for an 1ndef1n1te
- period; - :

;,2”;;”. e-(b):- murder_-would-be_defined'ase:'

: (i)lii 'aggravated murder' (the'equiveleotA“
"~ of. "Capltel murder betveen 1961 and
196/), or"' . ]

(ii) non—aggravated murder" (the equivalent:
- . of nonmcapltal murder between 1961 and - e
1967), . .
(see Appendly < for l°61 67 deflnntlons),

(c) the sentence for both Lypes of murder vould be
a life sentencé; :

- (d) 1n'the case of "aggravated murder" the following
o conditions. vould apply:: - . :
(i) the minimum period of custody set out in
"~ the Criminal Code would be ten years,; but’
“the trial judge would have authority; at
the time of sentencing, to impose a further
. minimum period of custody of all or any part
- of an addltjonal ten years' : : :

N (ii)' no temporery abeence or day parole, without
. escort, would be permitted during the minimum
_period, as fixed by the statute or imposed by

the trial judge, as the case may be; and

~(iii) no full parole would be authorized during the
L ‘minimum period of custody, as fixed by the
~ statute or imposed by the trial judge, and
_thereafter only if two-thirds of the members
~of the Parole Board agreed.’

\uﬂ \\*“'“ There would be no reference to the Governor in Council é%q{qu‘ii?

i 2 \.. “(,-—f]/\—’ Sl
'CP\ 2 for approval of parole but, in both types of murder, ~iﬁ557

Q&-® &, ::hJ*/ | there would be authority in the Governor in Council to _
' reduce the minimum period of custody to a lesser term ﬁﬂe?&zc&?d’
5 < el \m\\w P y 1 hoee
: "J e \-of: years than Lhat reoulred by 1aw.,, S
()a}\w | o o UJ Ft’

A(e)_v»non—aggravateo murder would.have theeefconditions:
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. (1) a life sentence in every case, with a
: minimum period of custody of ten years;

(ii) no temporary absence or day parole, without
escort, to be permltted untll 7 yeals had
been served and :

- 'j;.(iii)_ no full pérole'during the minimum period
-~ - of custody, but thereafter by a 31mp1e -
) jmajority of the Board DR

ftThere would be no jurjsdiction'io the trial judge -
L‘to set an additional minimum perlod of custody.

'In‘addition to the prlnciples set out above, the follow1ng would
- apply: . :

~Qf,(a)_?an exten81on of Lhe mlnimum perlod of custody =
o and a determlnat:on that a murder is either. ‘
3faggravated or non~aggravated could be appealed
. to the court of appeal

7'j‘(b)-?the trlal judge; 1f avarlable, and the Chicf
. Justice of the prov1nce must be consulted -
. before a convicted murderer is released after
" ;the mandatory perlod of custody has eyplred

o 8,'x-:" These conditions are des 1gned to strengthen the screenxng process.
. -:. . .for the- release from custody of convicted murderers serving life
.'sentences while jeopardizing, as little as p0851b1e, the rehabllltation

'programs of . federal correcttonal servnces. :

‘9, " To accept the proposa]s deccrlbed'in'paragraph "B" ‘above raises
‘questions as to the rules that.should govern the release on temporary absence -
_or parole of persons who have already been convicted of murders (see
Appendix "C"). The new rules would be more restrictive than current rules
in terms of years an inmate would be required to stay in custody and the granting of
" temporary absences and parole. It is suggested. that these new rules should
not have retroactive effect, and the present law should contlnue to apply.to
‘cases that have arisen or w1ll arise prior to the comlng 1nto force of the
: proposed legislation, : :

N

 FEDERAL-PROVINCIAL RELATIONS CONSIDERATIONS

ilO,’ . ~There would. seem to be no obligetion on the governmentbto discuss
the merits of any such proposed legislation with the provincial governments,
. There were no formal dlscuss10ns w1th the prov1nces prlor to the introductlon'
" of Bill C-2. : .

INTERDEPARTﬁENTAL CONSULTATIONv?

11, ' The under31gned has consulted with the Mlnlster of Justice, who
”agrees with thls memorandum.‘

" PUBLIC RELATIONS CONSIDERATIONS -

12, In'Eﬁe opinion of the undersigned, the proposals for amending _
Bill C-2 outlined above are likely to be preferred by a majority of Canadians . ' -
._to the- scheme contained in Bill C-2.

" CAUCUS CONSULTATiON :

f13"‘ : There should be Caucus consultation after Cablnet has reached a ‘ ' i
,tentative decision on the 1ssues involved. o S f

O
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LIBFERAL FFDERATION
14, | Not applicable.
- ‘RF(‘O\MENDATTON
15. -~.. The under31gned recommcnds that Cabinet should instruct ‘the

Department of Justice to prepare ‘whatever amendments to Bill C-2 that
 are necessary to implement paragraph 7(B) of this submission, and that the

undersigned be authorized to move these amendments. to Blll C-2 at an
_appropriate time when the Blll is under sLudy by the JusLice and Legal
u‘AffaJrs Commlttee. - : . .

- Respectfully submitted,

'Solicitor General .

" I concur

- Minister of Justice
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APPEIDIX A

Jlouse of Cowmons Dehate, as of Movch 6, 1973

An'Mrf RaJ]Lon - hc uou]d bOlL"h Lhn dcath penalty
el .completely and uubstltuLc for LL LmDIloODmCDt :
for comchtc llfe :

fAMfyzrlemnnp - he would require a 95 year mlanum Lﬂrm
o ". .of custodj undcr the life sentence and
.-categories of fzrst und second degrees murder

'H‘ffijrﬁonolllums - he wunts sone form of capital punishment

‘for the planpcd dellberate 1311¢ng oi 01d1nary
CltlZOno.j: w .

* 753fMyL Dav:d M@CDODuld - he wanto total abolltnon of the f

if; deaLh nenalty

| Mr Iheienbuker . he would have a.refefencé' to the .
IR -Supreme Court of Canade of the validity of the

”death'penalty in the light of Lhe Blll of Rnghts

 .'Mr Rend - he would have a'long Oenience vlthout pﬂrole

"”‘5Mr¢}Crpu e - he uould JLke;to see 1mprxsonment of Lhe -

'voffender for hlS natural life. -

: Mr;lThomas - he would have the iav zemaln as it is as
of this date, i.e., the law as it ex1uted

between 1963 and 1967. S

'Mr;_Guay - he would malntaln the pre ]967 l@w ior an
o experlmenual period of five: years.. S
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. 106167 Definitions of Murder
202A. (1) Murder is apital murder or nun«caplta] rurder.,

(2) murdcr 15 CuUthl Jurder Jn reopect of any person, vhere

~

(a) Jt is planncd and dellbcrate on the part of such peruon,

Sv

 (5) 1t is 11th1n cctlon 202 qnd such pcruon

(1)' by his own act caused or assisted in cau::mfr the
bodlly hulm from which Lhc dcauh LHQUCd

(ii) by his own act administered or e 551sted in-
'.'admwnlstcrlnu the stupefying or over- powcrlng
thl from Wthh the deabh enuued T o

(111) by hlo ovn. act stoned or. a591uted in therl
StOpDLQO of the- breaunAfrom Uthh bhe death ens ued,

(1V) hlm 11 UoCd or huﬂ unon his porson the weapon -
as a consequence of’ vhlch Lhc deatn ensued, or- :

(v) »counseljed or procurcd unother Derson to do- any
act mentioned in subparagraeph (i), (i) or. (iii) or
. to use eny ueanon mentioned in. subw“ra“raph (1V) -or

(c) such por 50N by h;s ovm, act caused or- ass1uted 1n
cau91ng Lhe deauh of : ; S R R

(3) a police offlco s pOllCC constable, conotable,
sheriff, deputy sheriff, sheriff's officer or other
person emploJed for the preservation and maantenance
- of the publlc peace, actlnb in the course of hlS outles, or

(11) a. warden, deputy warden, Lnstructo keeper, gaoler,
.guard or other officer or permanent: employee of a prlqon,v
acting in the couroe of his dutlco,f- o B -

or counsclled or procured another pcrson to do any act
cau51ng or assmtmfT in cau51pﬁ uhe dedth

All murder other than capltal murder lS non capltal murd@r.vrj~f‘

19061 c. zm
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D ~Government  Gouvernement
of Canada du Canada

TO
A E> SOLICITOR GENERAL

FROM
DE © DEPUTY SOLICITOR GENERAL

L

SUBJECT

Document disclosed under the Access fo Information Act
Document divulgue en vertu de la Loi sur I'acces a l'information

MEMORANDUM NOTE DE SERVICE

SECURITY.CLASSIFICATION.DE SECURITE

OUR FILE~ N/REFERENCE

© [YOUR FiLE~ v/REFERENCE

DATE

| March 23, 1073

OBJEr -Capital Punisiment - The U.S. President’'s
Megsage to the Congress on the State of the

Union, March 14, 1973

1. I attach a copy of the U.S. President's message to
the Congress on the State of the Union, on March 14, 1973
which deals with law enforcement and drug abuse prevention.

2. T am especially drawing your attention to page 264
and following, where Mr., Nixon dealt with the question of

death penalty.

RT/hl

Enc.

CGSB STANDARD FORM 22d ' st

b oL 2

Roger Tasgsé

; -
., 001853

- 7540-2)-865-6699 5
_— i~ -

L
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