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J. Demers : DATE le 31 juillet 1968
FROM ' :
De NUMBER
Numéro
REFERENCE
Référence . . " FILE DOSSIER
Développements prévus 3 la 23e Session OTTAWA =3 — /- A
SUBJECT de 1'igsemblée Générale ‘
Sujet : . MISSION
3"_9‘ c—
ENCLOSURES : i !
Annexes , La Dirsction des Nations-Unies est  mettre au point, comme A
3 chaque annde, un exposé sur le sujet en référence ot destind & nos
observateurs parlementaires. Bien entendu, cet exposé ne doit contenir
DISTRIBUTION aucune information claasifide,

B. 407C/Bil.

R Hotre Direction est invitée & reviser et mettre & date les

—~ commentaires ci-joint préparés l'an dernier pour la meme fin. On nous
demande de remettire ces textes dans leur version englaise et frangaise
d*ici une gemaine, On demande également, dans tous les cas o) la chose
est possible, de faire état de la position ou du point de vue canadien
sur le sujet traité,

3. Vous 8tes prié de reviser les sujets de votre compétence

traité dans le document ci-joint et de remettre le texte ainsi revisé
an soussigné dans le plus bref délai possible.

J. DEMERS

J. Demers

Alde-némoire:

Votre réponse au mémoire "Coumentaires pour la 23e Session
Générale des Hations-Unies du 4 juillet dernier est aussi attendu
dans les plus brefs délais afin d'en permetire la coordination et la
revigion par monsieur Gotlisb,
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SIXTH COMMITTEE

Report of the International law Commission on the
Work of Its Nineteenth Session

The International law Commission, a body of legal experts
appoirted and acting in their personal capacity to codify and develop
international law, devoted its nineteenth session in Geneva almost
exclusively to the subject of Special Missions, Its report, including
some fifty articles on the subject, will be considered by the Sixth
Committee, as will future work to be assigned to the Commission,
. However, there will probably not be an extensive debate on the Commission's
" report but merely a decision to inscribe Special Missions on the agenda
of the twenty~third session, allowing member governments to make detailed
comments on the Commission'!s draft articles during the interim periode : l;

£§g,of Troaties

Last year, the International Law Commission produced an
extensive draft on the law of Trsaties on which member governments
have been asked by the Secratary-General to comment in writings In
light of these comments the Sixth Committee will arrange for a conference
of plenipotentiaries to be held in Vienna some time during the period
March - May, 1968, It seems possible that the Sixth Committee may
discuss the Commissiont's draft in detail although it may prefer instead
to leave this to the Vienna Conference,

Principles of International Law Concerning Friendly Relations

This item, which the Sixth Committee has been cconsidering for-
several years, relates to the codification and progressive development
of seven principles of international law enumerated in the Charter of
‘the United Nations, In 1963, an intersessional Special Committee was
establishad which met in Mexico City in 1964, in New York in 1966 and
in Geneva this year, It 1s the bpahial Committee's latest report which
the Sixth Committee will be considering, So far orly four of the seven
principles have been formulated on the basis of generally agreed texts
and it seems likely therefore that the Sixth Committee will decide to
reconstitute the Spacial Committee and to direct it to hold another
meeting, possibly sometime during 1968, in order to complete its work
of drafting a declaration on all the principles,

Methods of Fget-Finding

Thie item results from a four-year old initiative by the
Netherlands for a study and examination of methods of impartisl fact-
finding in the peaceful settlement of international disputes, Over
the years the Secretary-Ganeral has produced two comprehensive reports
and member governments have had opportunities to make written comments,
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Generally speaking there is little disposition to accept the Dutch
suggestion that a new organ for fact~finding should be established
until the examination and analysis of present methods of fact-finding
is complete, In particular the Sixth Committee may decide to determine
first vhy existing methods of fact-~finding have not been resorted to
more frequently and what if anything can be done to improve them,

Declaration on Territorial Asylym

- The draft declaration on the Right of Asylum was prepared
initially by the Commission on Human Rights and subsequently considered
by the Third Committee, It was allocated to the Sixth Committee in 1965,
and last year a special working group on the draft was created by the :
Sixth Committee. It is likely, therefore, that the Sixth Committee will
discuss this report with a view to adopting the draft declaration during
the twenty-second session.

Progrannne of Assistance in the Tea.ching, Study, Dissemination and
Wider eciation of International

This 1tcm concerns the desire by developing countries to
obtain greater technical assistance on the subject of international
lawe A report by the Secretary-General, suggesting a programme for
special assistance in this field was accepted by the Sixth Committee
last year., Therefore, the debate on this item at the twenty-second
session will be in the nature of a progress report on this programme,

Declaration and Treaty on the Peaceful Use of the Sea-bed and
Ocean Floor beyond the Limits of Present National Jurisdiction

) - This is a new item proposed by Malta. If Malta wishes to
‘stress the disarmament aspects of ite proposal, this item may be :
assigned initially to the First Committee or to the Special Political
Comnittes, However, it seems likely that it would eventually be
considered by the Sixth Committes as it proposes the drafting of a
treaty with serious implications for the law of the sea, As the item .
is so new it is difficult to predict what, if any, detailed consideration
will be given to it by the Assembly during its twenty-second session,
It seems likely that it may be debated in a preliminary fashion only
and then some intersessional body created to study the proposal. The
item could, however, be simply stood over for a year to give member
governments time to submit written comments on it and then the Sixth
Committee or some special committee given the task of drafting the
proposed treaty (if this basic proposal is approved in principle),
Moreover, it is also quite possible that Malta may come to New York
prepared to put forward a draft declaration during the twenty-second
session, although because of the legal considerations and economic
 aspects it seems doubtful that there would be any broad agreement on

such a draft at the session and more liksly, therefore, that the item
will be dealt with more slowly,

BEST COPY AVAILABLE
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INFO EXTER PRMNY

REF YOURTELS 956 AND 962 JUL32

LAW OF TREATIES CONFERENCE 1ST SESSION DOCUMENTATION

I DO NOT/NOT UNDERSTAND INABILITY OF UN GENEV TO PROVIDE COPIES
OF ADDICPART A)AND ADD 7 TO A/CONF 39/C.1/L.378CRAPPORTEURS
DRAFT REPORT). THESE DOCUS WERE LISTED IN REQUEST IN OURTEL 274
JUN1® AND YOURTEL 728 JUN13 SAID IN EFFECT THAT THEY WOULD BE
SENT AS SOON AS ISSUED,NOW UN GENEV APPARENTLY SAYS THEY ARE
'OUT OF PRINT/ STOCK.

2. 1 WOULD BE GRATEFULC AND EXPECT THAT LEGAL DIV OTT WOULD ALSO)
IF YOU COULD GO INTO THIS WITH HEAD OF UN GENEV DOCUS SECTION.
ARE COPIES OF MISSING DOCUS AVAILABLE IN NY OR WHEN WILL THEY BE
REISSUED IN GENEV: THEY ARE ESSENTIAL AND URGENTLY NEEDED TO
COMPLETE REPORT OF CANDEL.IF NECESSARY, COULD YOU PLEASE GET UN
GENEV TO PHOTOCOPY THE TWO DOCUS?IT SEEMS INEXCUSABLE THAT UN
SHOULD HAVE FAILED TO HONOUR REQUEST YOU MADE TO THEM AS EARLY
AS JUN13. |

3. LASTLY PLEASE ADVISE WHETHER ADD 7 IS THE FINAL PORTION OF
L.37¢ OR WHETHER THERE ARE LATER ADDS STILL TO COME

- WERSHOF
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LAW OF TREATIES CONFERENCE-FIRST SESSION DOCUMENTATION

DOCUS REQUESTED IN REFLET DISPATCHED OTT UNDER TS DATED JUL29.
REGRET DOCUS &/ CONF 39/C 1/SR 76, & CONFD3S/C 1/L 378/ ADD 1C PART A)

AND A/CONF 39/C 1/L 378/ADD 7 ARE OUT OF PRINT/ STOCK.
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Référence 7{ FILE DOSSIER

Vienna Conference on the Law of Treaties =~ - OTTAWA
SuBJECT Canbodian Views. ¥ 20 -3-) -6
MISSION \
3 \

ENCLOSURES
Annexes

DISTRIBUTION

\s

g

The Department'!s Legal Division will no doubt
be interested in the attached copy of the report of the
Cambodian Delegation to the Vienna Conference on the Law
of Treaties. This report, which is a copy of the original
longhand report of the Cambodian Delegation, appeared in
the July issue of Le Sangkum, a political journal edited
by Prince Sihanouk, the Chief of State of Cambodia, It
is not unusual for reports by Cambodian representatives
to be published in such journals in part or in toto.

Recaived

AUG 14 1968

in te-el i)wa:zc-ln“g ‘
~ot Ariad
Departmani of Bxdernzl ATENS

T0: A S vANFoRD)

FROM REGISTRY ,

AUC 141988 !

€

FILE C3A0C8 Cuv !
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Selon lui, la délégation améri-
caine ‘persiste dans ses tergiversa-
tions amfestement pour éluder
I’examen'{e ’objet convenu des con-
versations,\ autrement dit de la
cessation défjpitive et inconditionnel-
le par les Edwats-Unis d’Amérique,
des bombardements et de tous autres
actes de guerrg sur [I’ensemble
du territoire " nordkvietnamien. « Il
n’est pas question\dit M. Xuan
Thuy, de la désescalade mutuelle,
des concessions réciproques de la
part de la République Démocratique
du Vietnam, car-les Amérisains sont
les agresseurs que tout le\monde
reconnait comme tels ; ils o pro-
cédé a~Lescalade, c’est a euh de
renoncer I’agression et de faire

nement dans leurjlutte contre I'im-
périalisme américain, en soulignant
combien cet appui leur est précieux
et réconfortant, compte tenu de I'in-
fluence et de [I'impmense prestige
dont jouit dans |’aréne interna~
tionale notre chef d’Etat.

peuple vietnamieT, et A son gouver-

certaine émotion le souvenir de
I’audience dont Samdech Sahachivip
daigna ’honorer 2 Genéve en 1/9,62,
lors de la Conférenceisur le Lads.

Jai remercié- M.\ Xuan Thuy
des marques d’amitit dont il a
témoigné a notre égard en nous
mettant au courant déroulement
de ses conversatiogs |avec M.Har-
riman, du soutier/fraternel accordé
constamment par la République
Démocratique/du Vietham au Cam-
bodge, aingt’ que del ses bonnes
paroles }z‘l/l’adresse de notre chef

d

des problémes de la « prétendue
violation » de la neutralité khm¢ Btat ef/du gouverngment royal
et lao, perpétrée par les «forces J’ai ingisté sur I'attitdde de nofre
patriotes vietnamiennes». Elle a P 's-e‘l-vis du probléme vietna-
‘préconisé I'engagement qui devrait _mic enouvelé notrg ferme appul

{tre «pris _conjointement par les—=a-a-justo 3- _4?
D

tats-Unis et la F.épublique Démo- tique du
cratique du Vietnam de respecter les assu-
la neutralité et I'intégrité territoriale i 'té agissante
du Cambolge et du Laos». «E dnjien dans sa
réponse a cette proposition, dit i, la sou-
M. Xuan Thuy, jai rappelé ¥/'M.
Harriman 'objet précis de
sion et lui ai indiqué pour/ce qui
concerne le Cambodge, que¢’la Répu-
blique Démocratique Vietnam
ayant déja souscrit formellement &
la reconnaissance et/lu respect de
la neutralité et de Pintégrité territo-
riale du Royaume¢/frére voisin dans
ses frontieres actuelles, ne s’oppose-.
rait pas a e’ que les Etats-Unis
fassent de mf&me, mais en dehors du
cadre dyrésentes conversations ».

rances de notke
avec le peuple \i
lutte légitime po
veraineté et la réynificdtion
pays. J'ai souhaité Au |ministr
brillant succés/de sa o)

Le minjStre m’a refiercié de ce
souhait ey m’a signal§ §ue sur le
terrain, du Sud-Vietnain, \les com-
battani§ du F.N.L. étatent ‘en train
de refnporter victoire sur \ictoire
en ipfligeant aux forces d’occuRation
ded pertes de plus en plus lodyrdes
et cuisantes, en méme temps qikau

réservaient un sort hyimiliant &
Paviation américaine, malgré Iac-
croissement de ses « missions de
bombardements » consécutif aux

Cette'réponse a mis M. Harrimas
dan?une situation fort embarp4s-

santé, précise le ministre qui ppofite  « prétendues » mesures e désesca-
de’ cette occasion pour remércier,  Jade de Monsieur Johnson.
au nom de son pays, $amdech

Il nous a rapporté ensuite une
affirmation faite au cours d’une
séance de conversations par M.
Harriman selon laquellg ce dernier
aurait déclaré que les rapports entre
le Cambodge et les Etats-Unis se
seraient nettement améljorés depuis
un certain temps.

Nous avons fait savoir 4 Mon-
sieur Xuan Thuy que nous ne savions
si nous devions nous y fer et nous
en réjouir, en ajoutant «ce dont

Sahachivin et le gou ernement
royal d’avoir accepté la roposmon
nord-vietnamienne de cht0isir Phnom-
Penh comme lieu dey’ conversations
- américano-vietnamig¢nnes. I -signale
que la République/Démocratique du
Vietnzm préfére foujours notre capi-
-tale . et regrette beaucoup que les
Etats-Unis Faient refusée. Tou-
jours au nom de son pays, il exprime
sa profogide gratitude pour notre
soutien /constant et fraternel au

Le Sghgkum — Juillet 1963
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Le ministre évgque avec u:/méme'que M. Xua

ord-Vietnam, les forceg populairss,
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nous sommes siirs, c’est que M.
Harriman aurait choisi une mauveis=s
carte s’il avait misé sur la s01-d1 R
amitié khméro américaine poyr tirer .
un quelcg,nq'ue avantage dés con-

versations$ en cours ».

Cette déclaration. 4 suscité le
riré des Vietnamiens/Pr-ésents, de
They qui a
tenu 4 indiquer il avaty, donné
lecture a I'intentiorf de M. Har. ‘man,
en réponse a sQ afﬁrmatioﬁ\,\ des
textes de cert i/:as déclarations\ ré-
centes du gc%}ernement royal pfo-
testant copfre les attaques crimhi-
nelles deg/forces américano-sudwet-
namienges dans les régions fronta-
liéres /du Cambodge, en partxcuher\
celle“de Bavét a Svay-Rieng. k

Le ministre a parlé enfin de sa A
isite a I’Elysée. Selon le général \:
De Gaulle, dit-il, les’ instructions b

ont été données aux autorités {ran-
caises concernées pour faciliter par :
tous les moyens possibles, les con- -
versations dont le gouy m€nt
franqaxs a souhaité~d€ tout coeur
des—1ésultats positifs. Il a relaté les’
paroles suivantes du général ;
«Pour les facilités et le confort
7. e
d’ordre matériel, la France Ss’en
charge avec la plus grande attention ;
pour les ‘conversations, elles sont
votre affaire et celle du représen-
tant américain ». Et aprés une petite
pause, M. Xuan Thuy a poursuivi
en souriant : « Notre délégation
éficie du soutien et d’innom-
témoignages de solidarité,
et de compréhension de .

la part peuple frangais, des
hommes conmyne des femmes, tant
de Paris que deg provinces ». v

Avant la fin de chaque entrevue,

. Xuan Thuy nous a%ﬁgrgés de
présenter 3 Samdech chef dg I’Etat
et\au gouvernement ro;%lN ses
respectueuses  salutations. Qus
Iavons prié de notre coté de trans-
mettre Y¢s notres au président Ho
Chi Minh, et au gouvernement de

la République Démocratique du
Vietnam.

1l est a noter que le ministre
Xuan Thuy s’est\adressé 4 nous en
vietnamien. Un Yterpréte de sa
délégation a assuré ka traduction de
ses paroles en frangais

SONN VQEUNSAI .
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AFFAIRES EXTERIEURES

Ext. 407C/Bil.
(Admin. Services Div.)

» Ottawa, CANADA, Unclassifiecd
10 N ' ~ . SECURITY _ ,
A - .. Sécurité
- The Can. Dol. to ICSC., . - _ - 29 July 1968
FROM Phnom Penh, CAHBODIA, _ :  DATE
. De - . H :3:&?:" /04
REFERENCE . . » ,
Référen . : .
™ Vionna Conference on ‘the Law of Treaties - - g - possien
suBJECT Cambodian _Vium'sf - - _
Suit MISSION
‘ENCLOSURES
Annexes
The Department's Legal Division will no doubt
DISTRIBUTION

be interested in the attached copy of the report of the
Cambodian Delegation to the Vienna Conference on the Law
of Treaties. This report, which is a copy of the original
longhand report of the Cambodian Delegation, appeared in

. the July issue of lLe San%knm, a8 political journal edited

by Prince Sihanocuk, the Chief of State of Cambodia, It
is not uwnusual for reports by Cambodian representatives
to be published in such jourpals in part or in toto,

RV. GORHAM

. Commissioner,
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0TT241

LDLZ66

VERUZ25
HAGLIZ/25
COP35/25 L
RR GVA KRR OTT RR NYK
DE COP
R 2511327
F¥ COPEN JUL25/68 NQO/NO STANDARD
TO GENEV 354
INFO PRYNY EXTERCLEGAL DIVD
MCKINNON DI WERSHOF
REF EXTER LET L5211 JUNIZI YOURTZL 728 JUNL3

LAW OF TREZATIES CONFERZICE FIRST SISSION-REVAINING DOCUNANTATION

1

I HOPE YOU CAN FIND SONEQJE I UN GENEV wHD RZALLY KNOWS WrAT IS
HAPPENING AOUT THIS DOCUMENTATION.I REFER PARTICULARLY TO
¥MISSING PARTS OF DRAFT RAPPORTEURS REPORT LISTED Id NYTEL

274 JuUnN19.

) XS 7
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FM COPEN JUL 18/68 CONFD NO/NO STANDARD
TO TT EXTER 345 DE HAGUE

REF VIENN LET MAY25

LAW OF TREATIES CONFERENCE

RECEIVED COPY OF RECORD OF CDi-UK CONSLLTATIONS ON UN QUESTIONS
HELD IN OTT JUN10.FOLLOWING APPEARS UNDER HEADING OF PEACEFUL

SETTLEMENT OF DISPUTES BEGINS:LORD CARADM NEXT REFERRED

o
=3
s.of
1

[y

TO
DIFFICULTIES WHICH HAD ARISEN AT THE LAW OF TREATIES CONFERENCE
IN VIENN ON THE ARTICLES RELEVANT TO PEACEFUL SETTLEMENT AND HE
SUGGESTED THAT INTERESTED WESTERN GOVIS MIGHT EXCHANGE VIEW BEFORE
'THE CONFERENCE RECONVENES NEXT YEAR.WE AGREED THAT THIS WOULD BE

A GOOD IDEA BUT THERE WAS NO/NO SUBSTANT IVE DISCUSSIOLS OF DET-
AILS.END OF EXTRACT.

2.REFLET REPORTED ON OLD COMJEL-USA DISCUSSIGN IN VIENK MAY24

AT CLOSE OF FIRST SESSION OF LaW OF TREATIES COWFEREMNCE AND IN
PARAS WE MENTICNED IDEA OF HOLDING A MIG OF THIS GROUP OF FIVE
COUNTRIES IN NY O% WSHDC THIS AULUMN PERHAPS IMMEDLY PRIOR TO

OPENING ON SEPS OF SPECIAL CTTEE ON FRIENDLY RELATIONS.

3.1 VENTURE TO RPT THIS SUGGESTION ALTHOUGH I PERSONALLY HAVE

NO/NO WISH TO GO TO NY OR WASHDC AT THAT TIME.THIS GROUP OF FIVE
MUST SORT OUT AND HOPEFULLY COORDINATE VIEWS ON MAIN ISSUES OF
SECOND SESSION OF CONFERENCE LONG BEFORE(MONTHS BEFORE)THEY PARTICI-
PATE IN A WEO MIG THAT MIGHT BE SET UP EARLY IN 196S.,IN MY VIEW

THE PROCEDURE FOLLOWED EARLY IN 1968 IS UNSATISFACTORY IE MNIG OF

(LD COMWEL-USA IMMEDLY PRIOR TO WEO MIG

WER SHOF
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Prinsesse Maries Allé 2,

/ 1908 COPENHAGEN V, Denmark,
CONFIDENTIAL ///) 0"3_/’[% July 9, 19680 .

O

CANADIAN EMBASSY

Dear Allan, b
Ssion

Re: Law of Treaties Conference - Secg
in Vienna April 1969 -“Uﬁggngﬁ of action on
Article 5 para(2).

I have no doubt that Legal Division is working on
this subject and has been or will be sending memoranda and
suggestions to you and the Under-Secretary.

However, I thought it would do no harm to send
you a personal note on the necessity, as I see it, of the
Department and the Government taking a decision within the
next couple of months regarding Article 5.

I shall not repeat here the text of the suggestions
I sent from Vienna. Perhaps you would ask Legal Division to
send over to you Vienna Letter No., 254 which I sent on April 30,

It seems to me that the first thing the Department,
and presumably Ministers, have to decide is how seriously they
wish to treat this question. If they wish to treat it very
seriously, there appear to be two possible courses of action
which could perhaps be pursued simultaneously although I am not
sure that it would be a good idea to try both of them:

(1) To launch a diplomatic campaign in order to ensure
that we have more than enough votes to knock out
paragraph (2) of Article 5. We will also need to
be certain that we have the assurance of a simple
magority to obtain a separate vote on this paragraph;

(2) To negotiate with the USSR in the hope of obtain-
ing an amendment to paragraph (2) that would take
the curse off it from our view-point.

R e ¢ ® iVe d esel
Mr. Allan Gotlieb,
Legal Adviser, JUL 16 1968 g
Department of External Affairs g
OTTAWA. tn Legal Division i
Desa: f'nnni of Extesnaf Affairs |
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2. ; CONFIDENTIAL

I am not optimistic about course no.(2) and,if it
were up to me, would not take the initiative in negotiating
with the USSR, Of course, if the Soviets were to approach us,
that would be a different matter,

If the Department and the Government decide within
the next couple of months to launch a diplomatic campaign, 1
am confident that we shall be able to defeat paragraph (2) of
Article 5, and this is the course of action that I favour.
We should not attack or try to amend paragraph (1) of this
Articley although most Western delegates consider it unnecessary
and without meaning. Many other delegations at Vienna seem to
have an emotional liking for paragraph (1) and it is not worth-
while to argue with them about it,

I hope that you or Legal Division will in due course
let me know what is likely to be put up to the Government on
this particular probleme.

Yours sincerely,

Vhort

M, H., Wershof.

P.S., Ivan Head was here a few days ago and I expounded this
to himy as he will presumably take an interest in it

for the P.M,
A

M,H.W. ‘.\
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v : r3,/14
® e " ACTION

FM COPEN JUL8/68 RESTR

TO TT EXTER 326 DE HAGUE

INFO TT PRMNY(ROBERTSON)DE HAGUE [ji;gb”/’,

STANFORD LEGAL DIV DE WERSHOF

CANDEL REPORT ON LAW OF TREATIES CONFERENCE

HAVING BEEN ABSENT FOR SOME DAYS I HAVE JUST READ ROBERTSONS NOTES
ON HIS COPY OF YOUR DRAFT REPORT(WHICH RON MAILED TO ME JUN25).
MOST OF HIS SUGGESTIONS ARE OF AN EDITORIAL NATURE.

2.IF YOUR FINAL REPORT HAS GONE TO PRESS DO NOT/NOT STOP IT.
HOWEVER I AM SENDING YOU IN NEXT BAG RONS ANNOTATED COPY WITH MY
COMMENTS.

»
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PAGE TWO 3@47 CONFD CDN EYES ONLY

PRIME MINISTERS MTG HE FORESAW POSSIBILITY OF INCLUDING SENTENCE

IN FINAL COMMUNIQUE TO EFFECT THAT COMWEL PMS RECOGNIZED NEED FOR
FURTHER STURY OF SUBJ OF PEACEFUL SETTLEMENT OF DISPUTES.HE ADDED
THAT PERHAPS REF MIGHT ALSO BE MADE TO NEED TO PROVIDE FOR CON-
CILIATION PROCEDURES IN CONVENTION ON LAW OF TREATIES.HE WAS INCLINED

TC AGREE WITH OUR COMMENT THAT PMS MIGHT HAVE LITTLE TIME TO DISCUSS
THIS SUBJ BUT HE SUGGESTED THAT SENIOR OFFICIALS ACCOMPANYING PMS

SHOULD BE PREPARED TO DISCUSS PROBLEM IN MORE DETAIL.

3.WE ASKED VALLAT WHETHER HE THOUGHT AUSTRALIANS MIGHT BE INTER-
ESTED IN RAISING THIS SUBA AT PMS MTG.HE WAS INCLINED TO THINK
NOT/NOT ON GROUNDS THAT AUSTRALIANS ARE TARRED TO SOME EXTEND WITH
VIETNAM BRUSH AND WERE INCLINED TO BACK AWAY FROM TAKING VERY
POSITIVE POSITION ON SUBJ OF PEACEFUL SETTLEMENT OF DISPUTES AT

LAY OF TREATIES CONFERENCE IN VIENA HE ADDED HOWEVER THAT IT MIGHT

BE USEFUL TO SOUND OUT SIR KENNETH BAILEY ON THIS SUBJ,IN LAW OF
TREATIES CONTEXT VALLAT SAW PMS MTG FITTING INTO FOLLOWING TIME

TABLE (AYFORMULATION OF WESTERN POSITION ON SETTLEMENT OF DISPUTES AT
DISCUSSIONS IN NYK DURING 23RD UNGAS

(BYDISCUSSIONS AT COMWEL PMS MTG IN NOV OR JAN WITH VIEVW TO QUOTE
JUMPING THE COLOUR BARRIER UNQUOTE ON THIS SUBJj

(CYWED GROUP DISCUSSIONS IN STRASBOURG IN FEB 19693AND,

(D) SECOND SESSION OF LAW OF TREATIES CONFERENCE IN APR.

4,WE EMPHASIZED TO VALLAT AND LAMBERT AND DE COURCY~IRELAND OF
UNPCLITICAL DEPT WHO WERE ALSO PRESENT THAT WE HAD NO/NO INSTRUCT=
IONS ON THIS SUBJ BUT THAT WE WERE GLAD TO HAVE VALLATS PRELIMINARY
VIEWS WHICH WE WOULD CONVEY TO YOU FOR CONSIDERATION. 002050
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AN

FM LDN JUN25/68 CONFD CDN EYES ONLY

TO EXTER 3047

INFO WSHDC PRMNY ROME (MALTAYDELHI GENEP7BEESLEY)

TT CNBRA WLGTN DE OTT

BAG CLMBO NICOS ACCRA NROBI LAGOS DSLAM ISBAD KLMPR COPEN DE LDN
PSPAN GRGTN KNRTN DE OTT

REF YOURTEL V493 JUN13 AND OURTEL 2987 JUNiA4

COMWEL PRIMEMINISTERS MTG-PEACEFUL SETTLEMENT OF DISPUTES

WE ACCOMPANIED MUNRO DURING HIS CALL ON SIR FRANCIS VALLAT,FO LEGAL
ADVISER,WHO HAD EXPRESSED WISH TO DISCUSS ABOVE SUBJ DURING MUNROS
VISIT TO LDN.WE UNDERSTAND THAT LAMBERT,HEAD OF UN POLITICAL DEPT
FO, HAD TOLD VALLAT THAT USSEA HAD SHOWN SOME INTEREST DURING
CONSULTATIONS ON UN SUBJS ON JUNI@ IN OTT WHEN LORD CARADON HAD
RAISED POSSIBILITY OF SUBJ OF PEACEFUL SETTLEMENT BEING DISCUSSED
AT NEXT MTG OF COMWEL PMS.

2.VALLAT SUGGESTED THAT IT WOULD BE USEFUL IF AFROASIAN MEMBERS OF
COMWEL WERE ENCOURAGED TO SUPPORT UNITAR RESEARCH ON PEACEFUL
SETTLEMENT GENERALLY,AND_EEPPORT FOR ARBITRATION COMBINED WITH

e e gt L ——

CONCILIATION PROCEDURES PARTICULARLY IN FIELD OF LAW OF TREATIES,

HE CONSIDERED THAT COMWEL PMS MTG'WOULDBE IDEAL gbRUM IN WKICH TO

FURTHER THE EDUCATIVE PROCESS AND ATTEMPT TO MOBILIZE SOME OF THE
ﬁ?ROASIANsoHE THOUGHT THAT THIS SUBJ COULD BE DISCUSSED UNDER AGENDA
ITEM ON GENERAL REVIEW OF INTERNATL AFFAIRS.HE EXPRESSED VIEW THAT
CDA OR NZ OR POSSIBLY MALAYSIA MIGHT BE APPROPRIATE COUNTRY TO
INTRUDUCE SUBJ UNDER THAT AGENDA ITEM.IN RESPONSE TO OUR QUERY ABOUT

WHAT HE ENVISAGED AS SPECIFIC RESULT OF ANY SUCH DISCUSSION AT
002051
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FM PREUNY JUN28/68 CCHFD

TO EXTER 1834 PRICRITY

INFQO LDN WSHDC PARIS HAGUE RCHME TT NATC DE LDN CCPEN DE HAGUE

BEAG MCSCC DE LDN

REF YOURTELVAS3 JUN13

PEACEFUL SETTLEMENT CF DISPUTES

IN ASZSENCE CF CHIEF ADE30 I SPCKE TODAY TO KIRCNDE 8R22UT UNITARS
INTENTIONS ON THIS SU3J.1 FOUND KIRCNDE WHC IS RESPONSIZLE FOR
SERIES CF SEYINARS FOR DIPLOS REINF MFELD HERE UNDER UNITAR AUSPICES
WELL~ INFORMED A3OUT IT.

2.CONTRARY TC INFO I HAD RECEIVED EARLIER TC EFFECT THAT UNITARY
WOULD NOT/NCT 2E CCNSIDERIKNF & STUDY ON THIS UNTIL 1969 KIRCNDE
SAID 30ARD OF TRUSTEES HaD IN FACT ALREADY AUTHORIZED UNITARY To &7
AKEAD,CHIEF ADE30 KOWEVER HaD FELT THAT HE SHCOULD NCT/NOT GET STUDY
UNDER WAY WITHOUT CONSULTING SECCEN, ACCORDINE TC XIRONDE SECREN

HAD ADVISED CHIEF ADESO NOT/NCT TC PROCEED WITH PROPOSED STUDY
RECAUSE IT MIGHT RAISE CONTRQVFRSIAL ISSUES,

3.1 EXPRESSED CONSIDERA3SLE SURPRISE TO KIRONDE SAYING THAT AN
O03JECTIVE TECHNICAL STUDY OF QUESTION SEEIED TC 3E EXACTLY WHAT

WAS REQUIRED,WHOLE FCINT CF HAVING UNITAR DC SOMETHINC ALONC THESE
LINES WAS THAT IN THIS wAY IT SHQULD 2F PCSSIZLE TO AVZID SCRT OF

TO DO SOMETHINE BY MEANS OF AN UNCA RESLN,
4.1 ALS0 POINTED OUT TC KIRONDE THAT ACAINST HICHTLY CONTRCVERSIAL
BACKCGROUND &ND DESPITE VERY NAJOR DIFFERENCES CF VIEWPCINT IT HAD

&552
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FACE TWO 1834 CONFD
NEVERTHELESS ZEEN POSSIZ2LE FCR WCRKING GR0YP CF CTTEE OF 33 RUCENTLY
TO AGREE ON PREPARATION Y SECRETARIAT COF A PAPER WITHIN CERTAIN
LINITS ON QUESTION OF CSSERVERS AUTHCRIZED CR ESTA3BLISHED =Y SECURITY
COUNCILe. IF THIS COULD SE DONECAND DESPITE SECRETARIAT RELUCTANCE)
CN PEACEKEEPING THEN SURELY IT wWAS NOT/NOT IMPOSSIZLE FOR UNITAR
TO DC AT LEAST A5 KUCH ON QUESTICN CF PEACEFUL SETTLEMENT,
5,KIRONDE SAID THAT HE VERY XUCH WELCCIED HY CTMYENTS AND THAT HE
WOQULD PASS THEW ZN TC CHIEF ADEBOC,PFRSCNALLY KIRONDE ARREED THAT
STUDY SHOULD 3E PRCCEEDED WITH.
601 TOLD KIRCNDE CN LEAVINEG THAT I WOULD 3E SUITE PREPARED TC DIsS-
CUSS THIS NATTER WITH SECGEN MWYSELF AND pDESC I[F STALENATE COA~
TINUED

IGNATIEFF
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20 - ' . SECURITY .
Commonwealth Division , Séwri® * GONFIDENTIAL
FROM | R . . DATE :
De United Nations Division . numper UL 3» 1668
F ) . : : " Noméro :
Retérence” London telegram 3047 of June 25, 1968 |
) ) ' : . o FILE : - DOSSIER
. SUBJECT ‘Commonwealth Prime Ministers' iiseting ~ | oTTAwA ‘
Suie". Peaceful Settlement of Disputes’ : ' M.ssno{. o 0 'g ’/ ""’
ENCLOSURES :
Annexes
Py——— : Whether or not there is to be a study by the United lations
Ingtitute of Treining and Research on this subgect is open to some
doubt (see telegram 1835 of June 28, Permis NY), "~ If such a study
3| is available before the Prime Hinisters! Conference it might be
_ useful to sound out other Commonwealth Govermments whether they see
QQAF any merit in having a discussion on the subject at the meeting. If
Legal Div UNITAR is not authorised to do such a study this-is likely to mean
Legal Dix that there is opposition within the United Fations to the project
Permis Y being undertaken and in this case we are not likely to get very far

by discussing the gubject at the Commonwealth meeting. There would,
of course, be no reason why Canada should not make reference to the
subject during our intervention in the general review of international
affairs and we could prime one or two others to do the same. Ve

could make special reference to the Law of Treaties Conference which y
is to reconvene in April next year if we wish to do so.

2. If we are to say anything on this subject at tho meeting, however,
e shall want to bo clear about our objectives. As far as we know we

Recsivid
S a3 a8

i Legal Diyision W
Department of Exig

ve naver made more than general reference to the subject in our
terventions at the United Bations, either in the Assembly or in the
cial Committee on the Principles of International Law. However,
neral references of this kind do not seem to us to be very helpful
& means of persuading other governments to take an active interest.
have commissioned a special research project this summer on past
-l AffairCgnedian attitudes to peaceful settlement and on the basis of its
nclusions we should be in a position to be more specific by the end

Ext. 407C/Bil.”

{Admin. Services Div.)

‘of the summer 1f we want to be. : .

" 3¢ Without discouraging_the Briaith»therefore, ve might wait
unvil we see what UNITAR is likely to do and what the rosults are of

the summer research. Legal Division might wish to comment on appects of,‘
~ this pubject relating to the Law of Treaties Conference.

G. A. H. PEARSON
United Nations Division

002054




\

. ‘ ument disclosed u, ‘Accesy to Inforshation Act -

ulgué e
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circ. : ,j/z;,, -
cc: Joe Stanford(Legal Dfiv.)

ENTI '
%ed
NEW YORK, June 25,

JUL 2 1968

Canadian delegation at the Law of Treaties Conference, sent to
me by Joe Stanford., Joe suggested that after I had reviewed his
report 1 send my copy on to you with any further comments that

I might have.

. I have not in any way attempted to rewrite what Joe

has said and for the most part have merely indicated in red on
my copy minor changes of an editorial nature which, in my opinion,
helped make the meaning of the relevant sections more clear.
One or two of my comments, particularly in Part III and at the end
of Part V are more substantial, .

I hope this reaches you in time for it to be of some use.
It arrived here two weeks ago but as that coincided with the opening
of our work on the Ad Hoc Committee on the Sea Bed I have not been
free to give it as much time as 1 otherwise would have.

I got back to find Rachel well. And the baby (now that
she is 5} months pregnant) is beginning to show, Ve will probably
be coming to Europe again in the latter part of July but neither
time nor finances will permit us a visit to Scandinavia. I am sorry
because I know Rachel would have liked to have seen Mrs. Wershof again.

"With best personal wishes,

Yours sincerely,

AW, Roﬁéxtéqn,

a-Limformation

FirstlSecretary.
H.E. Mr. Max Wershof, : -
Canadian Embassy, ' . TO: \V\ R SThW O

Denmark, Copenhagen, FROM REGISTRY

JUN 27 1968 i

FILE CHARGED OUT

0. M. STANTFDORD
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@® ED NATIONS —
LIMITED _
G E N E R A L A/CN.4/L1,127

19 June 1968
Originel: ENGLISH

ASSEMBLY

R

INT RA*TIONQL IAW COMMISSTON
Twentieth session
Agénde item 3

THE MOST—EAVOURED—NATION’OIAUSE_IN THE IAW OF TREATIES_

Working paper submitted by BEndre Ustor, Specisl Rapporteur

) v
L —

G5,68~11016
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T. Imtroduction

1. At its sixteenth session; the Ihternational Iaw Commission considered a proposal
put: forward by one of its mémbers, Mr. Jiménez de Aréchaga, to the effect that it
should include in its draft on the law of treaties a provision on the so-called
mogt-favoured-nation clause”. The suggested provision was intended to reserve
formally the clause from the operation of the articles dealing with the problem of
the effect of treaties on third Stétesb(articles 30 to 33 in the 1966 draft).;/

‘?, It was urged in the support of the proposal that the broad and general terms in
which the articles relating to third States had been provisionally adopted by the
Commission might blur the distinction between provisions in favour of third States
and the operation- of the most~favoured-nation blause, a matter that might be of
particuiar importance in connexion with the article dealing with the revocation or .
amendment of provisions regarding obligations or rights of States not parties to‘

_treatiss (Article 33 in the 1966 draft)..

3. The Commission, however, while recognizing the importance of not prejudicing in
any way the operation of most-favoured-nation clauses, did not consider that these
¢ lauses were in any way touched by the articles in question and for that reason
decided that there was no need to include a saving clause of the kind proposed. In
régard to most-favoured-nation clauses in general, the Commission did not think it
advisable to deal with them in the codification of the genefal law of treaties,
although it felt that they might ot some future time appropriately form the subject
of & special study,g/ The Coﬁmission maintained this position in the course of its
eighteenth session.h |

4. At its nineteenth session, however, the Commission noted that several
representatives in the Sixth Comittee at the twenty~first gession of the General

Assembly had urged that it should deal with the most-favoured-nation clause as an

' ;/ Yearbook of the International Iaw Commission, 1964, Vol,I,752nd meeting, para. 2.

2/ Report of the International Law Commission on the work of its sixteenth session
(A/5809), para,2l, Yearbook of the International Lew Commission, 1964, Vol.II, p.176.

3/ Report of the International Law Commission on the work of its cight eenth session
(A/6309/Rev.1, Part IT), para.32, Yearbook of the International Iaw Commission,
1966, Vol,II, p.l1l77,
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aspeét of the general law of treaties. 1 In view of the interest expressed in the
motter and of the fact that clarification of its legael aspects might be of assistance
't0 the United Nations Commission on International Trade Law (UNCITRAL) the Commission
decided to place on its programme the topic of most~favoured-nation clauses in the law
of treaties and appcinted a special rapporteur to deal with it.ﬂ/

5. The purpose of the present wbrking paper is to give an éccount of the preparatory
work already undertaken by the special rapporteur, ﬁo'outlinq the possible conﬁents

of a report on the topic and to solicit advice and comments from the members of the .
Commission. \ ' 7

II. History of the c¢lause

6, Mediaeval origins: Capitulations. Treaty 6f amity and commerce,between the
United States of America and.France signed at Paris on 6 February 1778'§/' Treéty of
commerce between Great Ewltaln and France signed at Paris on 23 January 1860, usually
* known as the "Cobden Treqty" &/ Practice of the XIXth and XXth centuries. Modern
developments: o '
A1) General Agreement on Tariffs and Trade (GATT) signed at Geheva on
30 October 1H7; 2/ ‘
(ii)” treaty establishing a free~trade area and“instituting‘the Latin Amefican'
' Free-Trade Association signed at lMontevideo on 18 Februaxy 1@60, inclndipg
protocols end resolutions;§/ '
(iii) proposal submitted‘by the Soviet Uﬁion in 1956 on the preparation.within
‘ the framework of the United Nationé Economié Commission for Europé of an
‘ -alléEurOpean agreemant on economic co~0peration;2/ This_proposal

contained an unconditional and wnrestricted most-favoured-nation clause.

Report of the International Iaw Commission on the work of its nineteenth . P
session (A/6709/Rev.1 and Corr,1), para.48, Official Records of the General
Assembly, Twenty-second session, Supplament No.9. o

1

,'Q

Malloy, Tregtles, conveutlons, 1nternat10nal acts, etc.,'washington, 1910,
Vol.I, p.468. ’

British and ﬁorelgn State Papers, Iondon, 1867, vol.L, p.13.
Unlted Natlons Trewty Sorles, vol 55.

@ 13 o

Multilateral Economic Co-operation in Latin America, 1962, vol.l, P57,
United Nations Publication, Sales No. 62.I1I1.G.3. -

E/ECE/270, parts I, II and III,

kg
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: Suzanne Basdevant, Lo clause de. la nation la plus favorisée in ILapradelle ot

n
]
o]

|

Niboyet, Répertoire de Droit Internatiomal, Sirey, Paris, 1929, vol.III, p.464;

Georg Schwarzenberger, The most~favoured-national standard in British state
practice, The British Yearbook of Internatiomal Law, 1945, XXII, p.96;

Arthur Nussbaum, A concise history of the law of nations. New York, 19%47;

Manuel A, Vieira, La clausula de la nacibn més favorecido y el Tratado de.

Montevideo, Anuario Uruguayo de Derecho Imtermacional, IV, 1965-66, p.189.

IIT. Definition of the clause and its various types

7. In the most simple form of the clause, the conceding State or promiser undertakes
an obligation tow ards another State—-thb beneflclary ~ to treat it, its nstiomals,
goods, etc., on a footing not inferior to the trectment it has been giving or will
"be giving to the most-favoured third State in purguance of a separate treaty or
otherwise, A
8. A clause containing o unilateral promise is only of historical significance,
It was bharactéristio of the capitulations and was also included in the peace treaties
concluding the first and second world wars tb the detriment of the defeated countries
(see Versailles treaty with Germaﬁy, articles 264 to 267; Trianon treaty with Hungary,
articles 203 and 211(b); Paris peace treaties with Italy, article 82 and with Hungary,
article 33;29/) Today the clausec is never unilatceral and the States inserting it in
their treaties undertake the obligation to grant the most-favoured-nation treatment
reeiprocally. Thug the clause now represents a combination of as many promises as
there are contracting parties: two in a bilateral treaty and as many in a multilaterél
treaty as ﬁhe number ofvthe participants. The reciprocal promises,of most-favdured—
nation treatment result directly from thé common‘partiéipation of the States concerned
in the treaty. The reciprocity in the bilateral most-favoured-nation clause, being
~a "formal" and “subjective” reciprocity, does not enéure the material identity or
equivalent of the give and take. This is particularly true as regords the so—-called
unconditional type of clause. Niboyct points out that "[ié clause de la nation la
plus favorisée ea;7 une formule de réciprooité abstraite car elle consiste dans
l‘afflrmatlon d'une méthode sans garantlo de ses résultats, [Avec cette clause les
Wtat_/ se sou01bnt moins de- S’ﬂSSuILT la jouissance dtun droit déterminé gue de n'en

pas laigser joulr dtautres, s'il ne leur est pas assuré également”, ~—/

10/ TUnited Nations, Treaty Series; Volé; 49 and 41,

11/ TJ.P, Niboyet, Traité de droit international privé francais, Pgrls, 1938, vol.II,
P.245.
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9. Before the first World War, the United States interpreted the most-favoured-nation
clause in a narrower sense, - According to that interpretation an advantage granted

to the nationals of State Y in .consideration of a concession nade by ¥ to the United
States would accerue to the-nationals of.the,mostafavoured State Z iny,if\the United
States’should receive from .Z the same equivalent as was received from Y, - The
operation of this "conditional® or "r901procal” mOSt—favoured—natlon clause raised
vexing questlons. Suppose the United States reduced the tariff on Y silk in
consideration of a reduction in the Y tariff on American oranges; a lowering of the
duties on oranges may, vis-a-vis Z, amounfﬁto much less or much more than vis-&-vis Y,

not to mention the difficuity of ascertaining the true guid pro gquo in the Y

transacﬁion. Hence the "conditiomal most-favoured-nation clause procured for the
favoureéd pafty no more than a,contingent bargaining position, and not even that in
the case of a free-trade country, like England at that time, which had no concession
left to offer,. Abcording to Nolde: ™On peut ... dire gue la clouse conditionnelle,
pretiguement, equivandra toujours & l'absence de toute ¢lause de la nation la plus
favoriSée".l2 The American conception was probably influenced by the common law
idea that a valid promise nofmally requires the giving of a "consideration” on the
part of the promisec; in America the transfusion of this idea into the law of
“commercial convéntions was not hampered by free~trade notions; quite the contrary,
it fitted into the over growing high protectionism of the country. In intra-European
relations, however, the unconditional form and iptérpretation of the clause were

13/

10. In 1922 the United States made & concession to sconomic liberalism by turning

entirely dominant, particularly in the period following the Cobden treaty.

from thé conditional to the unconditiona% type'of the most-favoured~nation clause.

"The reason for this departure from previous practice was explained as follows by the

United States Tariff Commission: V.., the use by the United States of the conditional
interpretation of the mogt favoured nation e¢leusé has for half a century occasioned, »
and, if it is bersisted in, will continue to occasion frequent controversies between

the United States and European countries.“££/ ~ : B .

12/ - Nolde, La clause de la nation la plus favorisée et les tdrifs~iméférentiels,
Academie de droit inmternational, Recueil de Cours, 1932, I, vol,39, p.91.

13/ Nussbaum, A concise history of the law of nations, NeW‘York, 1947, p. 202..

14/ Quoted by Charles Hyde, in Inmbernational Iew, 2nd edition, Boston, 1947, vol.2,
p,1506, footnote 13,

-
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IV, Iiterature and bibliography

11. There is a considera@le literature on the subject. The greater part of it, .
however, deals with thé economic and political rather than the legal aspects of the
nost-favoured-nation clauses and it is not easy to find guidance on the questions of
15/ ' '

law which arise. ,
V, Tables of.cases

12. See the tables of cases of the Permanent Court of International Justice, the

e

International Court of Justice and of international and national tribunal_-_s.

VI. Previous attempts at codification

13, Leaguc of Nations. Convention opened for signature by the Pan Americon Union
on 15 iuly 1934.;9/ Sessions of the Institubt de droit international of 1934, 1936
and 1967. |

VII, Field of application of the clause and
scope of the report

14, The fields in which most-favoured-nation clauses are applied are extremely varied,
They may be classified as follows:
(a) International regulation of trade and payments.
(b) Treatment of foreign means of transport (ships,_airpldnes, trains,
~ motor vehicles, etc.). | ‘ |
(¢) Establishment, personal statute and professioﬁal activities of foreign
. physieal and juridical persons. ' _
(a) Priviieges‘and immunities of diplomatic, consular and trade missions,
{e) Intellectunl property (patents, copyrights, etc.). o
~ {f) Recognition and execution of foreign judgments and arbitral awards.
15. The most .important of these fields is international trade. Here the clouse is
a permanent feature of treaties regulating export and impdrt trade in general and
questions of tariffs; customs and other duties in particular. This has‘been
implicitly recognizéd by the International Law Commission when in the decision
mentioned above in paragraph 4 it referred to the United Nations Commission on

Internaﬁional_Trade Law.

15/ Sec the bibliography in Lord McNair, Law of Treaties, Oxford, 1%1, p,273,
‘16/ Manley Hudson, International Iegislation, Washington, 1937, vol.Vi, p.927,
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16, A thorough study of all the fields in which mosf—favdufed~nétion clauses are
“uged would reveal many partiéularlprobléms*;Z/ Since, however, the Commission does s
not intend to deal with the matter from the econoﬁic point of view, the Speéial | |
Rapporteur éoes not propose to examine the whole spectrum of the use of the clause,
notwithstanding some brief excursions in the fisld of commerce. The Commission may
therefore wish to confine itself to the formal and legal aspects of the clause;§/

without, of course, dealing with the mattef out of the context of reslities.

VIII. ©Nature and effect of the clause

17. The most-favoured-nation élause has 5 harmbnizing and ievelling éffeetglg/
Although until quite récently the clause appeared mostly -in bilateral treaties, it
now tronscends the bilateralism of commercial relations and. produces a tendency to
multilateralism., - Its effect is automatic. Sinee the provision ensuring favours fq
a third party applies automatically vis-3-vis the beneficiary, it rendérs the
conclusion of new individual agreements superfiuous,gg/ It can be linked to the most

21/

Embodied in commercial treaties, it creates fqvourable conditions for the deveIOpment

divorse systems of economic policy,‘to-free~trade as well as to protectionism,

" of mutual commercial relations between States. It consists of two maln f ietors:
the granting of favours and the elimination of diserimination., r ;
18. The system of the most-favoured treatment which creates a situation of equal
rights for the States participating ih international trade does nbt and cannot affect
the economlc syotem of the Dt rtes. A different solution could not be admltted

because it would amount to an 1nterference in the 1ntornal life of other countrles.gg/

Alice Piot, "Ia clause . de la notion la plus fﬁvorlsee" Revue critigue de droit
international privé, 1965, X1V, p,1. '

Sce the statement by Mr, Jiménez de Aréchaga summarized in para,l6 of the record
of the 741st meeting of the Commission, Yearbook of the International Iaw

€ &

Commission, 1964, vol.I. ) : r
George Erler, Grundproblvme des 1nternat10n@len Wirtschaftrechts, Gottlngun,
1956, pp.53 and 99, ' : , , : .

George Dahm, Vdlkerrecht, Stuttgart, 19%1, vol.II, p.5%.

George Dahm, op,cit., p.593.

BEEB Ik

D.M, Genkin, Princip ncibolshevo blagopriatstvovania v torgovih dogovorah
gosudarstvy (The most-favoured-nation principle in the commercial treaties of
States), Sovietskoye gosudarstvo i pravo (Soviet State end Law), 1958, 9, p.22,
Sce also the mceting of experts called in Rome in February 1958 by the
Internatlonﬁl Ass001ation of Legal. 801ence. ‘
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In this connexion, it is necessary to study the interrelation of such principles as
the sovereign equality of Stetes, the duty of States to co—operate with one another

in accordance with the Charter of the United Nations, equal rights and self-
determination of peoples, non?discrimination and reciprocity. v

19, Technically the most—favoured—n tion clause is a renvoi to another treoty,
wheresas the national treatment clause is a renv01 to municipal 1aw,g§/ Georges Scelle
analysed the clausc uS follows:

"La clause de la nation la plus favorisée ... est un procédé de
 communication automatigque du régime réglementaire de traités particuliers
& des sujets de droit d'Etats non signataires ... ..+ les nouveaux
traités ... jouent ... le rb6le d'actes-condition, cependant que la clause
elle-méme s'analyse en un acte-reégle llunt .. 12 competence des
gouvernements signotaires ...

Ia clause agit donc tout ensemble corme une prévention de 1texclusivisme
des traités, comme une extension automatique d'un ordre juridigque nouveau, et
spécialisé, et en définitive, comme un facteur d'unification du droit des
gens.," 24/ . v :

X, TForm of the clause

20, _The'most—favoured—nation.clause is part of a treaty as this term is defimned in
article 2,1(a) of the 1966 draf£ articles on the law of treaties., By definition

. the clause as such cannot be part of an international agreement not concluded in
written form, This doés not preclude the possibility.of granting the most-favoured—
nation treatment orally or by tacit agreement. States may also grant such treatment

‘ ﬁy_autonomous action, ' ’

: 21.  The trec ty embodying the clause must be concluded between States; it may be
bilateral or multilateral. The collateral agreement ~ thqt which accords the favour

or preferential treatment to a third State - need not be in written form.

X, Application of the clause to individuals

22, Although the contracting parties promising cach other most—favoured~natiqn
'treﬂtment are alwzys States, the obJect of the treatment is not a State but its
natlonuls, 1nhab1tdnts, Juristic’ persons, groups of individuals, ships, aircraft,

products étc. Thus the treaty embodying a most-favoured-nation clause proVides for

= A/ See the - statement by Mr Ruumer summ%rlzed in para. 14 of the record of the‘
‘ 741st meeting of the Commission, Yearbook of the International Low Commission, 1964,
vol,I. .

24/ Georges Scelle, "Régles générales du droit de la paix", Academie de droit inter-
national, Recueil de courg, 1933, IV, vol.46, pp.461, 462. .
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rights to be performed or enjoyed by individuals, Since the International Law
Commission, when codifying the law of treaties, left aside the question of the
appllcatlon of treaties to 1nd1v1duals, it is not proposed to go into this matter in
connexion with the study of the clause.gé/

XTI, ocqpe of the rights arlslng out of the clause

. 23, Scope ratione.materlae. There can be no doubt that, through the oporatlon of a

specific grant to another.country, the clause can only attract, in prlnclple, rlghts
of the same kind or'order, of‘belonging to the same class, as those,conﬁemplgted
therein. ( The.subject matter Or_éategory of subject matters must be the sams: the
grant of most-favoured-nation rights'relating to one sﬁbjegt matterldr category ‘of
subject matters éannot confer a right to enjoy the treatment granted o another.
country in.respect of a different subject matter or'dategory of subject @@tters;gé/
It is essential to bear in mind the exact scope of each'particular'clausemfpr most-

favoured~nation treatment can be claimed only with respect to favours ejusdem generis

granted by the promiser to third. States. One has to examine each point of the .
oreferenthl treaty in order to ascertain whether the beneficiary or the third State
is more favoured, The comparison cannot take - place in globo, which would have no
scnse, but point bj point in detail, If the new arrangement deals with ta wriffs,
the duties paid by the bcneflclary and - by the third State have to be examined rubrlc

N

by rubric, position by position,

24, Scope ratione personnae. Therrules of'diplomatic protection apply ( nationality,
notionality of companles, doub le nationality, ete.). The quStlon grlses, howcver,
whether this matter should be dealt with in the report in view of the- observations in
peragraph 22 above,

25. Territorial scope, The rule of article 25 of the International ILaw Commission

draft on the law of treaties applies.

gg/ See the commentary on article 66 in the third report on the law of treaties by
. Sir Humphrey Waldock (Yearbook of the Intcrnational Low Commission, 1964, vol. II,
" p.45) and poragraph 33 of the report of the Commission on the work of 1ts
. .eighteenth session (ibid, 1966, vol.II, p.177). o x

26/ Sir Gerald Fitzmaurice, The law and procedure of the International Court of
Justice, 1951-1954, points of substantive law, Part II, Thc British Yearbook of
International Law, 1955-1956, XXXII, p.84.
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26, Scope ratione temporis. In cases where 1t is not otherwise expressly provided -

(e.g.'clause pro_futuro), the presﬁmption militates for e general unconditional
mosﬁ—favoured-nation treatment.27’ The clause begins to operate when the third State
becomes entitled to claim a certain treatment whethef or not it actually claims the'
treaﬁment,g§/ The clause.céases to-operate when-the right of the third State to a
certain treatment expires,gg/ '

27, Scepe ratione originig beneficii, - The right of the beneficiary to a most-

favoured-nation treatment extends to all favours granted'by the conceding State to a
third State‘independently of the fact whether the favour granted originated in &
treaty, in a mere practice of rec1proclty or in the operation of the internal lew of
the promlser.——/ This right is created by the treaty embodying the most-favoured-
nation clause and not by the treaty between the concedlng State and the third State,

which is a res inter alios acta for thd’ benef1c1ary.——/ The operation of the clause

extends also to preferentlal treatment granted by multilateral treaties. Some. have
_objected to this view on the ground thot multilateral treaties are results of
reciprocal concessions and that it would,vtherefore, be unjust that the beneflclary

of the clause should enjoy the preferences without having made concessions hlmself ——/

27/ Schwarzenberger, op.cit., p.108; Blaise Khapp, Te systéme préférentiel et les
Etats tiers, Genéve, 1959, p.287.

28/ McNair, op.cit., pp.278-280; Knapp, op.cit., p.298.

29/ Pr0posal submitted by Mr, Jlmenez de Aréchaga, Yearbook of tho Imternational Law
© Qommission, 1964, vol.I, 752nd meeting, para.l; Case concerning rights of-
nationals of the'United States in Moroceo, Judgment of 27 August 1952, I.C.J.
Reports 1952, pp,191-192; Gonkin, op.cit., p.25. It should be noted that the
situstion is different in the GATT system (see articles III and XXVIII of the
General Agreement) A :

30/ Khapp, Op.cit., PP, 297 and 306; McNair, p.eit., p,280; Genkin, op.cit., p.25.
See also the following extract from a study dated 12 Scptember 1936 by the
Economlc Commlttee of the League of thlons .

"D'une: maniére générale, on peut dire que la cleuse ... implique le droit
de réclamer immédiatement, de plein droit ... toutes les réductions de
droit et de taxes ... -accordées & la nation la plus favorisée en matiére
douaniére, que ces réductions .,. découlent de mesures autonomes ou de
conventions conclues avec des Etats tiers," (ILeague of Nations document
1936,1I1.B,9, p.10) ‘ ' '

31/ Anglo-Iranion 0il Co, €ase (jurisdiction), Judgment of 22 July 1952, I.C.J. Reports,
1952, p.109; Hildebrando Accioly, Troité de droit internatiomal public, Parig,
1941, tome II, p.479; Marcel Sibert, Traité de droit internstional public, Paris,
1951, tome II, p.255. TFor the-opposite view gee: Dissenting opinion of
Judge Hackworth, I.C.J. Reports 1952, p.141; Oppenheim, International Taw,
8th edition by Lauterpacht, London, 1955, para.522; Fauchille, Traité de droit
international, Paris, 1926, tome I, 3éme partie, p.359.

32/ Scells, op,cit., p.463.
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But this introduces the idea of the reciprocity of concessions which, while it
applies to the conditional most-favoured-nation clause, is alien to its unconditional
\ v

33/

form.,

_ XI. Customary ond conventional exceptions
to0 the operation of the clause

28. The following exceptions can be cited:
(i) customs unions , 3
(ii) frontlbr traffic
(iiij interests of davolonlng countrles——/
(iv) interests of public policy md security of the contracting pgrtles——/

(ﬁ) other ekceptlons.36

XII. Exceptions resulting from treaties

29. Article XXV of the General Treaty on Central American Economic Integration, -
51gnod at Managua on 13 December 1960, ——/ provides that:

"The Signatory States agree ... to maintain the 'Central American
exception clause! in any trade agreements they may conclude on the basis of
mos t-favoured-nation treatment with countries other than the Contracting
Parties.™ ‘ -

33/ Knapp, op.cit., pp.306-307,
34/ "New prefercontinl concessions, both tariff and non-tariff, should be made
- to developing countries as a whole and such preferences should not be extended
to developed countries. . Developing countries need not extend to developed
- countries preferential treutmunt in operation amongst them.” (General
" Principle 8 of the United Nations Conference on Trade and Development, United
Nations Publication, 64,II.B,11, vol.I, p.20, E/CONF.46/141, vol.I)

"The traditional most~-favoured-nation principle is designed to establish
eguality of treatment but it does not take account of the fact that there are in
the world inequalities in economic structure and levels of development; to
treat equally countries that are economically unequal, constitutes equality of .
tregtment only from o formal point of view but amounts actuﬁlly +to inequality
of treatment, = Hence the necessity of granting preferences in favour of
. developing countries,™ (Trade ond Development Board, Committee on Manufactures, .
Group of preferences, Second session, 4 July 1967, Report by the UNCTAD ’
Secretaeriat, TD/B/C.2/A.C,1/7.)

GATT, articles XX and XXI,
Paulaquggenheing Traité de.droit international public, vol.I, p.l04,

United ‘Nations Treaty Series, vol.455, p.90.
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30, Paragraph 1 of article 10 of the Convention on Transit Trade of Iand Locked
States, signed at New York on 8 July 1965,§§/ contains the following provision:

"The Contracting States agree that the facilities and special rights
accorded by this Convention to land-locked States in view of their special
geographical position are excluled from the operation of the most~favoured-

"nation clause ,.." ‘

" XIII. Violations of the clause

31. Mention should be made in this connexion of indirect discfiminationgg/ and of

the adoption of unduly specialized tariffs, A classical example of the latter is
provided by the Additiomal Commercial Treaty of 1904 between Germany and
Switzerland.ég/ By this treaty, Germany conceded to Switzerland a reduced tariff for
female calves "reared at 300 meters above sea level" with "at least one month of
grazing abt at least 800 meters above sea level”, No such calves could be produced by

the Netherlands and othef most-favoured nations.

TD/TRANSIT/ 9, DeS..
McNair, op.cit,, p.299.

B le

Recueil officiel des lois et ordonnances de la Conféderation Suisse, Berne,
1906, tome XXI, Année 1905, p,428.

002068



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information

=2 87 S

NATIONS UNIES - \ - ==

ASSEMBLEE o
<:; EE T\i EE F{ }ﬁ\ l_ EE ;;ik§2i2§5:b968

Original : ANGLAIS

COMMISSION DU DROIT INTERNATIONLL
Vingtiéme session” '
Point 3 de 1l'ordre du jour -

| CLAUSE DE Li NATION La PLUS FAVORISEE DANS LE DROIT D2S TRAITES

Document de travail présenté par M. Endre Ustor, Rapporteur s:écial

GZ.68-11017 - -

002069



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'acéés & l'information

L

KN

4/CN . 4/L.127
page ii

" TABLE DES MiTIERES

Péragfaphes

I' IntrOduction 'Q'..‘...’...'4.'..,......O.".l".l..‘D'....‘Q.. l \
II." Historigque de 1a ClaUSe .,e.euevesessecerossrerassrannnnnns 6
III. Définition de la clause et ses divVers tYPeS veveeevevessses -7

v IVC Publications et bibliographie ‘..!l....“"Q!Q‘....C.l..l.'. ll

V. Répertoires de JUrisprudencCe .eeevecosessocsesaseossssscans 12
vI. Essais de codification antérieurs ..eesessecececcceasscnsnns 13
VII. Champ d{application de la clause et portée du rapport ..... 14
VIII. Nature ot effet de 1a CLAUSE +.ureessessnreenneonnsonnesnns 17
IX. Forme de 1a ClausSe .eeesessssrcsesescasessorasssrssasnasnes 20
X. Lpplication de la clause aux individus seserececearraseanna .22
XI. Portée des droits découlant de la clause @ﬁ.,......;.gr..;. 23

XII.  Exceptions coutumiéres et conventionnelles & 1l'application

de la clause R U ctsetecens 28
XIII. Exceptions résultant de traités eeeveeeesseeeeeesensscaoens 29
XIV. Violations de la clause R R R R R R T . 31

] | o : ‘ 002070



Document disclosed under the Access to Information Act -
. Docurirent divulgué en vertu de la Loi sur I'accés a l'information

“ o | - A/CN.4/L.127

page 1

- I. Introduction

1. 4 sa séiziéme seséidﬁ, la Gbmmissidﬂ du droit international a examiné une propo-
sition présehﬁée pér 1l'un de ses nmembres, M. Jiménez de Aréchaga, tendant 4 ce qulelle
fasse figufer dans son projet sur le droit des traités une disposition relative & la
clause dite “de la natioh la plus favorisée". La dispositioh prdposée était destinée
3% soustrai re formpllenent la clause a l'application des artlclcs traltant du probleme
de 1'1n01aence des traltes sur les Etats tiers (artlcles 30 & 33 du projet de 1966)
2, On fait va101r a l'appul de la proposition, que les termes larges et generaux
dans lesquels les articles relatifs aux Etats tiers avaient ete provisoirement adoptés
par la Comm1ss1on risquaient d'eéffacer la distinction entre les dispositions en faveur
d'Etats tiers et 1tapplication ce_la clause de la nation la plus favorisde, probléme
qui pourrait fevétir une importancé particuliére en ce qui concerne l'article suf la
révocation ou la modification d'obligations ou de droits d'Btats tiers (article 33 :
du projet de 1966). : :
3, Mals, si la Commission a reconnu qu'il importait de ne préjuger en aucune fagon
1l'¢pplication de la clause de la nation la plus favorisée, elle n'en a .pas moins estimé
" que ces clauseé‘ne sont. nullement mises en jeu par les articles en question et c'est .
pourquoi.elle;atdécidé qu'il n'était pas nécessaire de faire figurer dans son projet
une clause de sauvegarde du type proposé. En ce qui concerne plus généralement les
clausos de la nation la plus favorisée, la uomm1831on n'a pas jugé opportun dlen traiter
dans la codification actuelle du droit general des traités, tout en estimant qu'il
pourrait 8tre indiqué, & l'avenir, d'en faire l'objet d'une étude spéciale2 . La

J

Cormission a maintenu cette attitude au cours de la dix~huitidme session

1/. Annuaire de la Commission du droit international, 1964, vol.I, 75éme séance, par. 2.
2/

quport de la Commission du droit international sur les travaux de sa seiziéme
session A/5809) par. 21, Annuaire de la Cormission du droit international, 1964,
vol,II, p. 184. '

3/ Rapport de la Comm1551on du droit 1nternatlona1 sur les travaux de sa dix-huitiéme
session (A/6309/Rev.l, Partie II), par. 32, Annuaire de la Commission du droit -
international, 1966, vol. II, p. 192. S o
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L Cependant, 4 sa dix-neuvieme -session, la Qommission a noté qu'ad la vingt et uniéme
‘session de 1'Assemblée générale piusietrs representants 3 la Sixidme Commission avaient
demandé-@ue'la Commission s'occupe de ia clause de-la nation la pluevfaVOrisée comme
dfun aspect du dr01t général des traités. En raison.de 1'intérét exprimé au sujet du
probleme et du falt que l'e1u01detlon de ses aspects. Jurldlques pourrait &tre utlle a
la Commission des Nations Unies pour le droit commercial international . (UNCITRAL), la
Conmlcslon du droit international a décidé d'inscrire A4 son programme la question de
la clause de la nation la plus’ favorisée dans le droit des traités et a nommé un
Rapporteur spécial chargé de s'en occuper R . . .
5. Le présent document de travail a pour objet de rendre compte du travail prepara-‘
toire déja entrepris par le Rapporteur.epeclal5'd'lndlquer les matidéres susceptibles
de figurer dans un rapport sur lanquéétion et ‘de solliciter les conseils et les obser-

vations des membres de la Commission.

II. Histerique de la c¢lause

‘6. O*lglnes médiévales. - Capltulatlons,_Tralte d‘amltle et dé commerce entre les _ -
Etats-Unis d'Amérique et la France signé a Parls 1e 6 février 1778‘/ Tralte de
commerce entre la Grande—Bretagne et la France, 51gne a Parls le-23 3anv1er 1860 connu
sous le nom de “Tralte Cobden“é/. Pratique du XIXenme et du XXEme sigcles. Appllcatlons
récentes. : v - -
1) Accord general sur les tarlfs douaniers et le comerce (GATT), signé &
Geneve le 30 octobre 1947
ii) Treite'etabllssant une zoune de librejéchange ot portant création de
' l'AssOeiation latino-américaine de libre.éehange, signé & Montevideo le"'
18 février 1960, y compris les protocoles et les résolutions;S

~

Rapport de'la Commission du droit 1nternatlonal sur les travaux de sa dlxrneuv1eme
session (A/6709), par. 48, Documents officiels de 1'Assemblée generale
. vingt-deuxiéme sess1on,~supp1ement No 9. o .

Nalloy, Treaties, conventions, 1nternatlona¢ acts. etc., Washington, 1910
vols I, p. 468

‘Brltlsh and Foreign State Papers, Londrea, 1867, vol. L, p. 13.°

N

Natlons Unles - Recueil des traités, vol. 55.

Multilateral Fconomic Co-operation in Latin America, 1962 vol. I, p. 57,
Publication des Nations Unies, No de vente 62.I1I.G.3. (en anglals et en
espagnol seulement). v

QQQ- Q lQf|
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iii) proposition, présentée par 1'Union sovidtique en 1956, concernant la prépa-
ration, dans le cadre de la Commission économique pouf 1!'Europe, dlun
accord paneuropéen de coopération économiqﬁé2{ Cette proposition renferme
une clause, sans limitation ni réserve, de la nation la plus. favorisde.

Voir : Suzanne Basdevant, La_clause de la nation la plus favorisée dans Lapradelle

et Niboyet, Répertoire de Droit International, Sirey, Paris, 1929, vol.. II1,

p. 4Lbl; Georg Schwarzenberger, The most-favoured-national standard in British
staie'practice, The British Yearbook of International Law, 1945, XXII, p. 96;

Arthur‘Nussbaum, A concise history of the law of nations, New York, 1947;

Manuei A. Vieira, La clausula de la nacidn mas favorecida y el Tratado de

Montevideo, Anuario Uruguayo de Derecho Internacional, IV, 1965-66, p. 189.

TII., Définition de la clause‘et ses divers types

7. Dans la clause sous sa forme la plus simple, 1'Etat qui slengage ou promet
stoblige envers un autre Etat - ou bénéficiaire - & lui accorder, ainsi qu'a ses
ressortissants, ses biens, etc., un traitement qui ne soit pas inférieur & celui dont .
il fait ou fera bénéficier 1'Etat tiers le plus favorisé, en vertu d'un traité parti-
culier ou de toute autre maniére.

8. La clause contenant une promesse unilatérale n'a qu'un intérét historique. Elle
était caractéristiQue des capitulations et figurait également dans les traités de paix
qui ont mis un terme a la premiére et & la deuxidme guerre mondiale au détriment

des pays vaincus (voir Traité de Versailles avec 1'Allemagne, articles 26/ & 267
Traité de Trianon avec la Hongrie, articles 203 et 211 b); Traités de paix, signéds &

lQ( De nos jours, la

Paris, avec 1l!'Italie (article 82) et avec la Hongrie (article 33)
clause n'est jamais unilatérale et les Etats qui 1l'insdrent dans leurs traitds prennent
1'engagement réciproque de s'accorder le traitement de la nation la plus favorisée.

Ainsi la clause représente désormais une somme de promesses égale au nombre des parties

9/  E/ECE/270, parties I, II et III.
;Q/ Nations Unies, Recueil des traitds, vol. 49 et 41..
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contractantes : deux dans un traité bilatéral et autant que de parties dans un traité
multilatéral. Les promesses'réciprbques dloctroi du régime de la nation la plus favo-
risde découlent directement du fait Que les Etats intéressds sont parties communes au
traité. Dans la clause bilatdérale de 1a nation la plus favorisée, la réciprocité, étant
une réciprocité "formelle™ et. "subjective", n'est pas la matérialisation exacte ni
1'équivalent du "donnant donnant", Cela est particulidrement vrai du type de clause
dite;incbnditionnelle. Niboyet souligne que "[ia clause de la nation la pius(favorisée
es§7'une formule dé réciprocité abstraite car clle consiste dans 1'affirmation d'une -
méthode sans garantie de ses résultats, [Kvec.cette clause les Etat§7 se soucient moiﬁs
de s'assurer la jouissance dlun droit détermind que de n'en pas laisser jouir d'autres,
s'il ne leur est pas assuréd éyalement"ll |

9. Avant la premidre guerre mondlale, les Etats—Unls donnaient & la clause de la
nation la plus favorisée un sens plus ébroit. Conformement 3 cette 1nterprétatlon, un
avantage accorde aux ressortissants de 1!Etat Y en échange d'une concession faite par

Y aux Etats-Unis ne profltalt aux ressortissants de 1'Etat Z bénéficiaire du traitement
de la nation la plus favorisde que. si les Etats-Unls recevaient de Z l'aqulvalent de

ce qu'lls avaient regu d'Y, L’appllcatlon de cette clause "conditionnelle" ou "réci-
proque" de la nation la plus favorlsae a souleve des questlons irritantes. Si les
Etats-Unis réduisaient les dr01ts de douane sur 1a 501e provenant ary, moyennant
réduction des dr01ts de douane d'Y sur les oranges amarlcalnes, la diminution des dr01ts
sur les oranges pouvait, & 1'égard de Z, signifier beaucoup noins ou beaucoup plus

qu’a 1!égard d'Y sans parler de la difficulté de déterminer le véritable guld pro_guo
dans la transactlon aty. Par conséquent, la clause "condltlonnelle" de la nation la

plus favorlsee n'offrait, & la partie favorisde, rien de plus qu'une position Sventuel- -
lement avantageuse pour négocier et cela n'était méme pas le cas pour un pays de
llbre-echange, corme l’Angleterre a ce noment«la, qui n'avait plus rien & offrlr en

contrepartie,

11/ J.P. Niboyet, Traité de droit international privé francais, Paris, 1938,
vol, II, p. 245.
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Selon Nolde, "On peut ... dire-qué'lé clause condiﬁionnelle, pratiguemnent, équiyaudra
toujours & l'absence de toute clause de la nation la plus favos:':'Lsé_e“':Lg . La conception
anéricaine était probablement influencée par 1'idée qui prévaut en cormon law qu'une
promesse valable exige normalément11¥oétroi d'une- "contrepartie® de la part du bénéfi-
ciaire de la promesse; en Amérique, les notions de libre échange n'ont pas fait obstacle
& la transposition de cette idée dans le droit des conventions cormerciales; bien au
contraire, cette idée était tout a 5 fait en harmonie avec 1e protectionnisme, toujours
plus poussé, du pays. Dans les relations intrae-curcpéenne toutef01s, la forme et 1l'inter-
prétation inconditionnelles de la clause ont entlerement prevalu, en particulier pendant
la période qui a suivi le Traité Cobden 13/ '
10. En 1922, les BEtats-Unis ont fait une concession au libéralisme économique en
passant du type conditionnel au type inconditionnel de la clause de la nation la plus
favorisée. La raison pour laquelle ce pays s'est écarté de la pratique antérieure est

exposée comme suit par 1'United States Tariff Commission : "... l'adoption, par les

Etats-Unis, de l'interprétation conditiomnelle de la clause de la nation la plus
favorisde a soulevé pendant un demi-sidcle et, si ce pays maintient son point de vue,
continuera & soulever de fréguentes controverses entre les Etats-Unis et les pays

, a1
européens’

IV. Publications et bibliographie

11. Les publications sur le sujet sont trés nombreuses. La plupart, toutefois, portent
sur les aspects économiques et politiques plutbt que juridiques des clauses de la nation
la plus favorisée et il n'est pas aisé de trouver des informations sur les gquestions qui

se posent en dr01t15/

Nolde, La clause de la nation la.plus favorisée et les tarifs préférentiels,
Acadénie de droit international, Recueil de Cours, 1932, I, vol. 39, p. 91.

NussbaumfAAconcise history of the law of nations, New York, 1947, p. R02.

Cité par Charles Hyde, dans International law, 28me édition, Boston, 1947,
vol. 2, p 1506 note 13.

&k &k B
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V. Répertoires de jurisprudence
12. Voir les répertoires de jurisprudence de la Cour pernanénte de Justice internationale,

de la Cour internationale de Justice et des tribunaux internationaux et nationaux. B

VI. Essais de codification antérieurs

13: Société des Nations. Convention ouverte & la signature par l‘Uhion'panéméricaine
“1le 15 juillet 1934;9/. Sessions de 1'Institut de droit international de 1934, 1936 o
et 1967, - L S | -

-

VII. Champ. d'spplication de la clause
et portée du rapport

14. Les donaines dans lesquels les clauses de la nation la plus'favorisée sont appliquées
sont extrénenent variés.On peut les classer comme suit : '
a) . Réglementation internationale du commerce et des paienents.
b) Traitenent des moyens de transport étrangers (navires, aéronefs, trains;
véhicules & noteur,.etc.). . .. o '
c) Etablissement, statut personnel et activités professionnclles des personnes
physiques et juridiques étrangdres, ' ' ’ |
d) Privildéges et imwunités des nissions diplomatiques, consulaires et commerciales.
e) Propriété intellectuelle (brevets, droit d'auteur, etc.).
f) Reconnaissance et exécution des jugements étrengers et des sentences arbitrales.
15. Le plus important de ces donaines est le commerce international. Ici, la clause
est une caractéristique perménente des traités réglemeﬁtant le commerce d'exportation |
et d'importaticn, en général, et les questions de tarifs douaniers, de droits de douane
et autres;-eﬁ-particulier. Cette situation a été implicitement reconnue par la Conmission
du droit international lorsque, .dans la décision mentionnde c¢i-dessus au paragraphe 4,
elle s'est référée & la Commission des Nations Unies pour le droit commercial

international: -

clauses de la

16, Une étude détaillée de tous les donaines dans lesquelé on utilise_leé

17/

nation la plus favorisée révélerait bien des problémes particuliers™.

lé/’ Manley Hudsbn, International Legislation, Washington, 1937, vol.*VI,'p. 927.

17/ Alice Piot, "La clause de la nation'la plus favorisée, "Revue critique de droit
international privé, 1965, XLV, p. 1.
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Toutefois,,puisque la Commission n'a pas l'intention de traiter la qu;stion du pbint'de
vue économique, le Rapporteur spécial ne se propose pas, sauf de bréves incursions dans
le domaine du commerce,-d'examiner toute la gamme des utilisstions de la -clause. Par
conseouent la Commission voudra peut-etre ne considérer que les aspects formels et ju—
ridiques de la clause——{ sans s'écarter, bien entendu, ce faisant, du cadre des roalltes,

VIII. Nature et effet de la clause -

17. La clause de la nation la plus favorisée exerce un effet d‘harmonisaﬁiqn et d'uni-
fication;gz Jusqu'ad une date assez récente, cetie clause figurait surtout dans les
traités bilatéraux, mais elle dépasse maintenant le bilateralisme des: relations commer-
c1ales et montre une tendance au multllaterallsm Son effet est automatique. Etant
donné qu'une dlsp051tlon oCCOTdant des avantages & une tlerce partle s'appllque de plein
droit au benef1c1a1re de la clause, celle-ci a pour effet de rendre superflue la conclu-
sion de nouveaux accords separeS*-/ Elle peut &tre liée aux systémes les plus divers de
politique economlque, au llbre echange aussi bien qu'au protectlonnlsme—d/ Inscrite dans
des traltes de comm rce, elLe .crée des condltlons favorables au développement de relations
.cammer01ales reclproques entre lusiutats. Elle ccmprend~deux elements orincipaux ¢
l'octroi d'avantages et la suppression de la discrimiﬁation.

18. Le régimé 4 traitement de la nation la plus favdrisée, qui crée 1'égalité entre
Etats partlclpant au commerce 1nternatlonal ne porte pas attelnte au systéme economlque

des Ltats et re sauralt y porter atteinte, On ne peut admettre une solutlon dlfferente,

18/Voir la déclaration de M, Jiménez de Arechaga résumée au peragraphe 16 du compte rendu
de la 741le séance de la Commission, Annuaire de la. Commission-du droit. 1nternatlona1
1964, vol,I. T

19/George Erler, Griin dpgobieme'des'iﬁternatidnélen'Wirtschéftrechts;'Géttinggn, 1956;_
pages 53 et 99. ' ‘ ST T
20/George Dahm, Vdlkerrecht, Stuttgart 1961 vol 1T, p.594.

21/George Dahm, op.cit., p. 593.
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car elle équivaudrait & une intervention dans la vie interne dl!autres paySEEZ A ce propos,
il y a lieu d'étudier 1l'interrelation entre des principes tels que 1'égalité souveraine
des ftats, le devoir des Btats de coopérer les uns avec les autres.confonnément a la
Chgrte des Nations Unies, 1'égalité de droits des peuples et leur droit a dispoéer
d'eux-mémes, la non-discrimination et la réciprocité. )

19, Du point de vue technique, la clause de la nation la plus favorisée est un renvoi - -

3 un autre traité, tagndis que la clause du traitement national est un renvoi au droit

1nterne—w/ Georges Scelle analyse cette clause comme suit :

"La clause de la nation le plus favorisée ,., est un procédé de communication
autometique du régime réglementaire de traités perticuliers & des sujsts de droit

d!'Etats. non signataires ... ... les nouveaux traités ... jouent .,. le rdle

d'actes~condition, cependant que la clause elle-méme s'snalyse en un acte-régle
liant .,. la compétence des 5oavernements signataires ...

La clause agit donc tout ensemble comme une preventlon de 1' exclusivisme des

traités, comme une extcn31on automatique d'un ordre 3ur1d1que nouveau et spec1allse,

et en définitive, comme un facteur dlunification du droit des gens” 24/

IX, Forme de ls clause

20, La clause de‘la nation la plus favorisée fait partie d'un traité au sens de ce terme
défini au paragraphe l, alinéa a, de l'artlcle 2 du proje t de 1966 sur le droit des
traltes, Par définition, la clause comme telle ne saurait faire partle d'un.accord inter—

national gui ne serait pas conclu en forme écrite,

gg/ D.M, Genkine, Printsip naibolchevo blagopriatstvovania v torgovykh dogovorakh
gosoudarstv (Le principe de-ls nation la plus favorisée dans les traités de
commerce des Btats), Sovietskoie gosoudarstvo i pravo (L'Ztat soviétique et le
droit), 1958, 9, p.22. Voir aussi la réunion d'experts réunie & Rome au mois de
février 1968 par 1l'hAssociation internationale des sciences juridiques.

23/ Voir 1'intervention de M, Reuter résumée au paragraphe 14 du compﬁexendu de la
7hléme séance de la Commission, Annuaire de la Commission du droit international
1964, vol. I. '

gﬁ/,Georges Scelle, "Régles générales du droit de la peix", Académie de droit interna-
tional, Recueil de cours, 1933, IV, vol. 46, pp. 461 et 462,
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Ceci n'empéche pas qu'il soit possible‘d'accorder‘le traitemént de la nation la plué
favorigée:oralement.ouvpar accord tacite. Les Btats: peuvent également accorder ce
traitement par»une'meéure autonone.. | ,

21. Le traité ou figure la clause :doit nécessairement &tre conclu entre des Etats; il
peut éire bilatéral ou multilatéral. Il n'est pas nécessaire gue l'accord collaﬁéial-:
celui qui accorde.l'avantage ou le traitement préférenteil & un Etat tiers - soit en
forme écrite.

X. -Application de la clause aux individus

22. Bien que les parties contractantes gui se promettent l'une & l'autre le traitement
de la nation la plus favorisée soient toujours des Etats, l'objet de ce traitement
n'est pas un Etat, mais ses nationaux, habitants, personnes morales, groupemeuts de
personnes physiques, navires, aéronefs, produits, etc. Ainsi, le.traité contenant une
clause de la-nafioh la plus favorisée prévoit des droits dont les débiteurs seront des
individus et les bénéficiaires d'autres. individus. Etant donné que la Commission du:
droit international a laissé de cbté, lorsqulelle a codifié le droit des traités, la.
queétion de l'application des traités aux individus:/on ne se propose pas d'entrer plus
25 ,

avant dans cette matiére pour 1'étude de la clause~

XI. Portée des droits découlant de la clause

2%, Portée ratione materiae, Il est indubitable que, du fait de- 1'octroi d‘un avantage

déterminé & un pays tiers, la clause ne peut en principe procurer & son bénéficiaire
que des droits de la méme nature ou du méme ordre, ou appartenant & la méme classe .que

‘ceux envisagés lors de cet octroi. L'objet(ou la catégofie dtobjets) doit nécessairement

-

8tre le méme s l'octroi des droits de'la nation la plus favorisée relatifs a un objet
ou a une categorle d'obgets ne peut conferer le droit de Joulr du traltement accordé |

4 un sutre pays relatlvement 2 un obget différent. (ou & une categorle dlfferenteA

d'obgetsgé/. I1 est indispensable de garder .présente 3 l'esprit la portée exacte de

25/ Voir le commentalre de 1'artlcle 66 dans le tr0131eme rapport de Sir Humphrey
Waldock sur'le. dr01t des traités (Annualre de:la Commission .du.droit ihtefnatlonal
1964, vol. 1I, p. 45) et le paragraphe 33 du rapport de la Commission sur les
travaux de sa dix-huitiéme session, (1b1d 1966, vol. II, i op 193) o

g§/ Sir Gerald Fitzmaurice, The law and procedure of the Internatlonal Court of Justlce;
1951-1954, points of substantive law, Part II, The British Yearbook of International
Law, 1955-1956, XXXII, p. 84.

A
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chaque clause particuliédre, car le traitement de la nation la plus favorisée ne peut
8tre réclamé que pour autant qu'il s'agit d'avantages du méme genre accordés & des
Etats tiers par 1'Etat qui a promis ce traitement. On doit examiner chaque point du
traité préférentiel pour déterminer qui .est le plus favorisé, du bénéficiaire de la
clause ou de 1'Etat tiers. La comparaison ne peut 8tre faite in globo, ce qui
n'aurait pas de sens, mais point par point et en détail. Si le nouvel arrangement
intervenu a trait & des tarifs douaniers, les droits payés par le bénéficiaire et
par 1l'Etat tiers doivent &tre examinés rubrique par rubrique, et position par
position. - ' '

24 Portée ratione personae. lLes régles de la protection diplomatigue s'appliquent

(nationalité, nationalité des-sodiétés, double nationalité, etc.). La question se
pose toutefois de savoir s'il convient de traiter. de cette question dans le rapport,
compte tenu des observations faites plus haut au paragraphe 22.

25. Portée territoriale. La régle posée & l'article 25 du projet de la Commission du

droit international sur le droit des traités s'applique ici.

26. Portée ratione temporis. Sauf disposition expresse contraire (p. ex. clause

pro futuro), la présomption Joue en faveur du traltemewt général 1ncond1tlonne1 de
la natlon la plus favorlsee—Z/ La clause commence & porter ses effets des que 1'Etat
tiers est en droit de réclamer un certain traitement, qu'il le fasse effectlvement
ou non—~/ La clause cesse de porter ses effets quand le droit de WVE tat tiers a un

certain traitement expir

Z/ Schwarzenberger, op.cit, p. 108; Blaise Knapp, Le systéme préférentiel et les
Etats tiers, Gendve, 1959, p. 287.

28/ MclNair,op.cit, pp. 278 & 280; Knapp, op.cit, p. 298.

22/ Proposition présentée par M. Jiménez de Aréchaga, Annuaire de la Commission relative
du droit internmational, 1964, vol. I, 752&me séance, par. l; Affaire relative
aux droits des ressortissants des Etats-Unis d'Amérique au lkaroc, Arrét
.du 27 aofit 1952, C.I.J, Recueil 1952, pp. 191 & 192; Genkine, op.cit. p. 25. On
notera que la 31tuat10n est différente dans le systeme du GATT voir les
articles III et XXVIII de 1'Accord général).. : ‘ ' ’
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27. Portée ratiohe originis?beneficii.uLe~droitmdu bénéficiaire au traitement de

la nation la plus favorisée s'étend & tous les avantages accordés par 1l'Etat qui a
consenti oette clause & un Etat tiers, quoi qu'il en soit du point de savoir si .
l'avantage accorde a son origine dans un traité, dans la simple pratique de la réci-
procité ou dans l'application -du droit interne de 1'Etat qui a promis ce traltement——/
- Ce droit découle du tra;te ol est inscrite la clause de la nation la plus favorisée

et non du traité entre l'Etat qui a consenti cette clause et 1'Etat tiers, ce 31/

deuxiéme traité étant res 1nter alios acta & 1'egard du bénéficiaire de' la clause=~ .

Le champ d'application de 1a clause englobe egalement les traitements preferentlels
actordés par traité multilatéral. Certains auteurs se sont élevés contre cette
oplnlon pour ce motlf gue les traités multilatéraux sont le résultat de concessibns
_re01proques et qu'il serait doxit 1n3uste que le bénéficiaire de la clause JOulsse

des preferences sans avoir lui-méme fait de concess1on——/ ‘Mais ceci introduit 1tidée
de la réciprocité des concessions qui vaut pour la clause conditionnelle de la nation

2/

la plus favorisée mais est étrangeére & sa forme inconditionnell

__/' Knapp, op.cit, pp. 29T et 306, McNair, o p.cit, ps 2803 Genklne, op.cit, p. 25
“Voir aussi l'extrait 01-apres d'une étude en date du 12 septembre 1933 du
Comité economlque de la Société des Nations

"D'une manire venerale, on yeut dire que la clause ... 1mp11que le droit
de réclamer .immédiatement, de pleln droit ... toutes- les réductions de
droit et dée taxés ... accordees 4 la nation la plus ‘favorisée en matiére
douaniére, que ces réductions ... découlent de mesures autonomes ou de
conventions conclues avec des Etats tiers." (Société des Nations,
document 1936.II.B.9, . 10). '

31/ Affaire de l'Anglo-Iranlan 0il Co. (compétence), Arrét du 22. juillet 1952,
C.I.J. Recue11“1952,“p. 1093 Hildebrando Accioly, Traité de. droit ‘international
~public, Parisy. 1941,.tome II, .p. 4793 Marcel Sibert, Traité de droit interna-
tional public, Paris, 1951, tome II, p. 255. Pour l'opinion opposée, voir :
~ Opinion dissidente .de M. Hackworth, C.I.J. Recueil 1952, p. 1413 Oppenheim,
.- International Law,:8éme.édition par Lauterpacht, Londres, 1955, par. 5223
Fauchille, Traité de droit international, Paris, 1926, tome I, 3é&me partle,

p. 359.
32/ Scelle, op.cit, p. 463. )
33/ Knapp, op.cit, pp. 306 et 307,
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XII. Bxceptions coutumidres et conventionnelles
a 1'&ppllc&t10n de la clause

28. On peut citer les exceptions suivantes :
i) unions douaniéres
ii) trafic frontalier
iii) intéréts- des pays en voie de developpement—é/
iv) ordre public et sécurité des parties contractantes—i/
V) autres exceptlons——/.

XIII. Exceptions résultant de traités

29.' L’Artlcle XXV du Traité général d’1nteoratlon économique “de l’Amerlque centrale,
signé a Uanagua le 13 décembre 196051/, porte que
J “"Lles Btats 51gnata1res ++.s Sont convenus ... d'insérer la "olause centramerlcalne
dtexception" dans les traltes de commerce qu 'ils pourront conclure sur la base
. du "traitement de la natlon la plus favorisée" avec des pays autres que les

Etats contraotants."

34/ "De nouvelles préférences, tarifaires et non tarifaires, devraient étre accordées
34 l'ensemble des.pays en voie de développement, sans 1l'@€tre pour autant aux pays
développés. Les pays en voie de développement ne seront pas tenus d'étendre aux
pays développés le traitement préférentiel qu'ils s'accordent entre~eux.”
(HAuitiéme principe general de la Conférence des Nations Unieés sur le commerce
et le développement, Publlcatlon des Nations Unles 64 II.B.11, vol I, p. 22,
E/CONF.46/141, vol. I)

"Le principe traditionnel de la clause de la nation la plus favorisée est congu
pour assurer une égalité de traitement ... Zﬁéis il7 ne tient pas compte du fait
gu'il y a dans le monde des différences de structure économique et des degrés
divers de développements traiter dé manlere égale des pays qui ne sont pas écono—~

. miquemént ézaiix constitue une 3galité de traitement purement formelle, .qui se

" ‘Taméne en fait & une’ 1nega11te"° d'olt la nécessité d'accorder des préférences
‘en favéur des pays en voie de développement.

(Conseil du commerce et du développement, Comm1351on des artlcles manufactures,
groupe des preferenoes, deuxiéme -session, 4 juillet 1967, rapport du Secrétariat
de la CNUCED, TD/B/C.2/A.C.1/7.)

35/ GATT, articles XX et XXI.
36/ Paul Guggenheim, Traité de droit 1nternat10nal;publlc, vol.I, p. 104.
37/ Nations Unies, Recueil des traités, vol.455, p. 9l.
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30. Le paragréphe 1 de l'article 10 de 1ls Conventibn relative au commerce de
transif des Btats sans littoral, signée & New York le 8 juillet 1965,§§/ contient
la disposition suivante ¢ '
“les Btats oontractahts conviennent que les facilités et droits spéciaux
accordés aux termes de la présente Convention aux Btats sans littoral en
raison de leur situation géographique particulidére sont exclus du jeu de la\

~clause de la nation la plus favorisée ...".

XIV. Violationsde la clause

31. 11 conviént de mentionner & ce sujet la discrimination indirecteig/ et
1’adoption de tarifs par trop spécialisés. Un exemple classique de ces derniers
se trouve dans le Traité de commerce additionnel de 1904 conclu entLe 1'Allemagne
et la Sulsse——/ Par ce traité 1'Allemagne a concédé & la Suisse une réduction
tarifaire pour les: génisses "qui ont été élevées a une altitude de 300 m au-dessus
du niveau de la mer et ont fait un estivage d'un mois au minimum, 3 une altitude
d'au moins 800 m au~dessus du niveau de la mer". Des animaux_répondantvé ces
conditions ne pouvaient &tre produits ni par les Pays—Bas, ni par, d'autres pays

comptant parmi les plus favorisés.

TD/TRANSIT/9, p. 9.
McNair, op.cit, p. 299.

@'Wé

Recueil officiel des lois et ordonnances de la Confédération Suisse, Berne,
1906, tome XXI, Année 1905, p. 428.

/
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CANADIAN EMBASSY AMBASSADE DU CANADA

Prinsesse Maries Allé 2,
7 1908 COPENHAGEN V,Denmark,
CONFIDENTIAL 71 June 17, 1968g==r==" "

R R

Dear Joe, : . % -
: Re: Draft Report of the Canadian D gation:
to the Law of Treaties Conference.

Thank you very much for your letter of June 4 (received

" last week) enclosing the draft report. I think that it is very

- good and my suggestions for changes, set forth in the enclosure
to this lettery, are not of a fundamental character.

Although I did not make this suggestion when we dis-
cussed the outline of the draft report in Vienna, I wonder if
: it would be useful to add an Annex III entitled "Summary of
//ZL/Wh - Canadian Delegation Votes on Articles Adopted by the Committee
of the Whole". The idea of such an Annex would be, not to show
Aujb how we voted on all the amendments, but to show how we voted on
each Arti(fée in the form in which it was adopted by the Committee
- of the Whole. Of course many articles were not put to the vote

ﬁj”w"g but were deemed to be approved unanimously. Other articles were

3/,;20 not put to the vote but some delegations (in a couple of cases

’ /the Canadian) made statements to the effect that - had there been
a vote - they would have voted against the Article or would have

abstained. Such a listing could be very useful next year, ' If a
delegation did not in Committee of the Whole vote against an
Article or abstain and did not make any statement reserving its
position, it must remember and take into account this voting
record when deciding what to do -in Plenary.

I would like to see your report put into final form within
a reasonably short time. If Ron Robertson will be sending his® ¢
+» comments this month, I will telegraph to you my observations on
his comments., If for any reason Ron cannot produce these comments
this month, I suggest you go ahead and put the report into final
form,.

Yours sincerely,

w\q (/—5 s’ . ':iv"q/_v 4.

M. H., Wershof

P.S. When your report is produced in final form, I assume that
you will be sending a cquujgﬁnginnan@a5gwell as to me.
bt =2

7 .
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June 17, 1968

SUGGESTIONS FOR CHANGES IN FIRST DRAFT OF THE REPORT
OF THE CANADIAN DELEGATION TO THE LAW OF TREATIES
" CONFERENCE, VIENNA APRIL-MAY, 1968

' GENERAL SUGGESTION

I think that the paragraphs of ‘the report (with a couple of
‘exceptlons) should be numbered consecutively f¥om beginning to end
- in order to make it easier for readers to réfer to particular
points in the report. This suggestion doé¢s fiot apply to the
‘paragraphs beginning on Page 10 and ending /on Page 15, dealing with.
particular Articles; the sub-headings of these paragraphs quote the
Article number which should be clear enough without also hav1ng a
paragraph number.

EAQE_I:

It might be useful to mention briefly in the first paragraph
on this page that the General Assembly resoldtions called for the
Conference to meet in two sessions in 1968 /and 1969; that the plan
was that the first session should: consisti//almost entirely.of work in -
Committee of the Whole and that the second session should ¢omplete the
work of the Committee of the Whole and then go on to deal with the
Draft Articles in Plenary. : '

PAGE_A4: .
Professor Ago's firjs{/name is ROBERTO,

» You mention at the bottomjof thié/;:ge that the Committee
of the Whole took substantive decision$ by majority vote. It might
be worthwhile to mention in parenthegis that the Rules of Procedure
requlre that substantive decisions An Plenary will need a 2/3
majority - in other words, each/(D aft Article as presented to the
Plenary will have to be adoptediby a 2/3 vote.

cee/2
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PAGE_7:

In the opening paragraph you might make it clearer that
what you have called "the Rapporteur's Report' is, strictly
‘speaking, the report of the Committee of thg/Whole on its work at
the First Session of the Conference. You might also say that
there was no time at the end of the First/Session for the Draft
Report prepared by the Rapporteur to He Approved by the Committee
of the Whole. Consequently, it is st a "Draft" Report of the
Committee of the Whole, and will have to be adopted by the Committee
of the Whole at the opening of the Second Session of the Conference.

I don't think that it is correct to/say that Chapter III

' adopted by the Committee
of the Whole although this is the wordi used in the Draft Report.
Even if the Committee of the Whole had [Jisposed of all the Articles 0
presented to it, it would not have beern able to adopt the "text

of the Draft Convention% it would only have been able to adopt a
partial text of the Draft Convention because the final Artlcles are

still to come.,
PAGE_9:

In the paragraphs on this page referring to resolutions, it
might be made clearer that both .resolutions hate yet to be adopted
by the Plenary and that that will be, done at/the Second Session. If
the relevant missing portion of Chapiter IIL/of the Draft Report is
available by the time this page is being retyped, it would be
desirable to refer to the numbers of the ges of the Draft Report
in which the texts of the resolutions arfe given, Even if the missing

portion is not available in time, it Wofild be desirable to say that
the texts of the resolutions are publ‘ hed in Chapter III of the
Draft Report.

cion" resolution is very

that an explanation of .
on is to be found on Page 14
raft Article 49.

As the reference here to the
brief, it might be worthwhile to menti
the reasons for adopting this resolu
where you discuss what happened to

PAGE_10:

‘Although it is not necessary in this report to go into detail
about our struggles relating t Art}éle 54 I think that it should be
made clearer that our main objlectiyve was to delete Paragraph 2 of
Article 5; our desire to dele eL§ZZo»Paragraph 1 was based on quite
different reasons. It should |al/so-be mentioned that detai-led
reports by the Canadian Delegation on the debate'on Article 5 were
sent during the First Session and. are available in the files of the
Department of External Affalrs. |

v
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"PAGE_11:

Still referring to Article 5 I/suggest ihat mention be made
of the fact that a 2/3 maJorlty will] Ye required to approve this
Article in Plenary. . : ‘

PAGE_13:

I suggest that the last benténce of this page should stop
after the words "Cuban representatifXe'; the explanation that follows
these words is not lengthy enoug o be meaningful and is not
essentiel in this particular plaké. - '

/
/

PAGE 14: . ) S

. It should be made clearer that the resolution adopted by the
"Committee of the Whole has still t e adopted by the Plenary in 1969,

PAGE_15: ' R o -

Near the top of the page think it is too much to say that
~our objective '""was achieved". THe definition of jus cogens adopted
by the Committee of the Whole wa course an improvement on the
I.L.C. draft, but is a long way om being the"clarification of the
crlterla" de51red by the Canadian 1nstructions.v

'I would be disposed to delet }he names of particular delegates"
(Blikx and R3aphagen) but to leave the eferences to the Swedish and
Netherlands delegations, -

PAGE_20:

In the second paragraph on this PAgE, “I- would be inclined to
use the phrase "whether Canada wishes" r er than the phrase "whether
we wish'", ' -

PAGE_21:

The reference to "Part ~ghould perhaps be éxpanded to mention
the numbers of the articles covepfed by Part V, Also, rather than
speaking of "British officials", I wWodld refer to "the United ‘Kingdom
Delegation to the Conference in Vie .Is/ it/correct to say that a
Commonwealth Prime Ministers' Meeting is "s uled"for 19687 My
impression is that it 1s being talked about tbut that it is by no means
scheduled. S

.

veok
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GE_21 cont'd:

"Draft Report of the Commitftee of the Whole on its Work at the

' o /x: 7 _ ‘ v .
Still on this page,, I sSuggest that you define Annex I as
First Session of the Confergnce, prepared by the Rapporteur",

M, H, Wershof
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EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

50 The Permanent Mission of Canada to the U.7, iﬁ?ﬁfv

GENEVA, Switserland L e

DATE

ROM  The Under-Secretary of State for External Affsirs ohpen | June 10, 1968

Gf!lﬂ.l Numéro
REFERENCE
Référence FILE DOSSIER |

OTTAWA é

e Lew of Treaties Conference - First Session nwmmuq " 1 e e i

MISSION

RO —

ENCLOSURES
Annexes

DISTRIBUTION

Copenhagen
Permis )Y

Ext. 407D/Bil.

(Admin. Services Div.)

Rapporteur's Report (4/Conf.39/C.1/L.370) requested by ir.Wershof
in his telegram 274 of June 10,

3. Tc complete ocur Provisional Swusary Records, we should

also send to us two coples of the F.i.H.

the closing weeting of the Plenary, Hay 24 and two copiss of
T&Il,?ﬁ ,5ou; B2nd and subsequent

.
i
f

3./B BTANFORD

Under-Jecretary of State
for External Affairs
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FM COPEN JUN18/68

TO GENEV 274

INFO EXTER

MCKINNON DE WERSHOF

REF VIENN TEL yay25(NUMBER NOT/NOT KNOWN)
LAW OF TREATIES CONFERENCE-COPIES OF XUTURE DOCUMENTATION

DRAFT RAPPORTEURS REPORT A/ CONF.39/C.1/L.378 WAS ISSUED IN
SECTIONS AND SOME SECTIONS WERE NOT/NOT AVAILABLE WHEN WE LEFT
VIENN. I HAVE Qgg\§€é533~p):§£§:ngon 3(PARTS B AND D): ADD 4,5
AND 6.STILL TO COME ARE ADD 1(PART A):ADD 3CPARTS A AND 0):

AND ADDENDA IF ANY SUBSEQUENT TO ADD 6.

2, COULD YOU INQUIRE OF UN SECRETARIAT GENEV PLEASE. THERE SHOULD
ALSO BE SOME PROVISIONAL SUMMARY RECORDS THAT WERE ISSUED AFTER
CLOSE OF VIENN DOCU SECTION.
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CONFIDENTIAL

OTTAWA, June L, 1968

Dear Mr, Wershof,

Enclosed for your comments is a first draft of the
report of the Canadian Delegation on the Law of Treaties Conference,

I have also sent a copy of this draft to Ron Robertson
in New York, and have asked him to forward it to you as soon as
possible with his comments,

Once again many thanks for your kindness in Vienna,

Yours sincerely,

]
a8, STANFOR

de S_Q Stanford.

Mr. M. H, Wershof,
Ambassador,

The Canadian Embassy,
Prinsesse Maries Allé 2,
Copenhagen, Denmark,
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CONFIDENTIAL
OTTAWA, June L, 1968

Dear Ron,

- Enclosed is a copy of draft report of the Canadian Delegation
on the Law of Treaties Conference. I should be grateful if you could
note any comments you may have on thie draft and forward it to Mr,Wershof
in Copenhsgen. 1 have already sent to Mr, Wershof the originsl of the
draft and bave told hinm that he would receive in due course a copy of
the draft with your couments,

Upon reviewing the Conference documentation received in Ottawa
I find thet we are missing the following doouments:

Summary/of the 57, 76, 78, 80 and subsequent meetings of
the Committee of the Vhole,

Closing Meeting of the Plenary.

I should be grateful if you could obtain for us two copies
of each of these documents, as well as two coplies of those portions
of the Rapporteur's report which were not issued prior to the closing
of the first session in Vienna,

Best regards,

3.8, STANFORD

Jo 5S¢ Stanford,

Mr, A. W, Robertson
The Permanent Mission of Canada to the United Nations
Hﬂ York’ N.YQ
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MEMORANDUM
10 “FiInance Division SECURITY
A Sécurité UNCLASSIFIED
FROR Legal Division PATE May 29, 1968
De NUM’BER
REFERENCE Numéro
Référence v
FILE DOSSIER
. OTTAWA
SUMECT  Attendence at the UsNjConference on the Law of F0-3 -/l
Treaties, VIENNA, April 26 = Mgy 27, 1968 MISSION
=27
ENCLOSURES
Annexes
5
- Attached please find my travel expense cleim in
DISTRIBUTION respect of Canadien dollar expenditures incurred in cannection
with my attendance at t his Conference.
- I also attach a refund cheque payable to the
- "Receiver General of Canada® in the amount of $7he55, my air
.- ticket, the Air Canada receipt for the excess baggage charge
- and a copy of my memorandum of April 22, 1968 to you con-
cerning excess baggage on which is noted your spproval for
this charge.
4. %, SVANTOR®
Je Sy Stanford,
legal Divisions
Ext. 407D/Bil.
. 002094
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LAW OF TREATIES CONFERENCE:FURTHER DETAILS ON BRIT PLANS FOR INTER-
SESSIONAL CONSULTATIONS

ROBERTSON(TREATY DEL)ENROUTE FROM VIENA MET WITH SINCLAIR(LEGAL
DEPT)AT FO TO HEAR FURTHER BRIT VIEWS ON INTER-SESSIONAL ACTIVI-
TIES.(IN A NUMBERED LET FROM VIENA MAY25 WHICH WILL NOT/NOT REACH
ADDRESSEES FOR SOME LITTLE WHILE YET WE REPORT AT LENGTH ON PREL-
IMINARY EXCHANGE OF VIEWS BETWEEN REPS OF AUSTRALIA,CDA,NZ,

UK AND USA ON WHAT MIGHT BE DONE INTER-SESSIONALLY IN ORDER TO
SECURE IMPROVEMENTS IN PART 5 OF DRAFT ARTICLES,AND IN PARTICULAR
ARTICLE 62 BIS.)

2.5INCLAIR MADE TWO POINTS.THE FIRST WAS THAT BRITS WERE NOW SL IGH-
TLY MORE OPTIMISTIC THAN AT FRI MAY24 MIG OF FRIENDLY FIVE.

THEY HAD LUNCH WITH ELIAS(CHAIRMAN CTTEE OF WHOLE)ON FRI AND ELIAS
HAD SAID THAT HE HAD MADE CLEAR TO KLESTOV(USSR DEL)THAT EASTERN
EUROPEAN GROUP WOULD BE BADLY MISTAKEN IF THEY THOUGHT THAT THEY
COULD RETURN TO SECOND SESSION OF CONFERENCE INTENDING TO HOLD

LINE ON PRESENT ARTICLE 62.ELIAS HAD APPARENTLY TOLD KLESTOV THAT

v ——

\
IT WOULD BE NECESSARY FOR THEM TO GO SOME WAY TOWARD MIG WESTERN
VIEWS ON 62 BIS AND THAT THIS WAS GENERAL OPINION OF AFRICANS.

BRITS ARE DUBIOUS ABOUT ELIAS RELIABILITY BUT SINCE THEY SEE NO/NO
REASON WHY HE SHOULD FABRICATE THIS STORY ARE INCLINED TO GIVE HIM
BENEFIT OF DOUBT.

e e .2
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3.SINCLAIRS SECOND POINT WAS TO REITERATE THAT BRITS ARE STILL OF
OPINION THAT IT MAY WELL BE NECESSARY TO MAKE APPROACHES TO
COMWEL AFRO-ASIANS AT PRIME MINISTERIAL LEVEL(PRESUMABLY DURING

SN

NEXT COMWEL PRIME MINISTERS CONFERENCE) ,EVEN IF THIS IS DONE

THEY WOULD ALSO PLAN TO MAKE SELECTIVE APPROACHES IN NY NEXT
AUTUMN SHORTLY AFTER OPENING OF 23RD UNGA.THESE IDEAS ARE OF COURSE
- AT WORKING LEVEL AND SUBJECT TO FURTHER REVIEW.
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OUTLINE OF REPORT CF CANADIAN DELEGATICN
TO 15T SESSION OF IAW COF TREATIES CONFERENCE
VIENNA, APRIL-MAY 1968

PART
I Introductory Section
1. Short account of origin of Conference
2. Constitution of Canadian Delegation (Lawford's work)
3. Mention of Preparatory Meetings with 0ld Commonwealth
and USA and WEO
)y, List of Articles of particular concern
Se Officers and organization of work of Conference
(role of Expert Consultant).
II What the lst Session Did
1. Reference to structure of Rapporteur!s report
(to be regarded as annex to this report)
2. TM"Reverse List" of articles adopted by CW
List of articles put over to 1969, with brief
explanation and resolutions awaiting action by
Plenary
3. Short account of what happened and why to articles
of particular concern - see I.L above.
11T Comments on certain aspects of the Conference
1. TWeakness of WEQO
2., Afro-Asian and Communist attitudes
v Fubure Action

1. Inter-sessional meetings

2e Article 5

3. Need for approaches to some governments (West Indian,
Commonwealth) re Part V.

f

Annex

Copies of Statements made in Committee of the Whole by Canadian Delegation
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AFFAIRES EXTERIEURES
1o Under-Secretary of State for Exbemal Affairs SECURITY
A OITAWA, CANADA Sécurité CONFIDENTIAL
rom Canadian Delegation to Law of Treaties Conference DATE May 25, 1968
De VIENNA, AUSTRIA o :UM‘BER 3 69
{ umero 2
Réttrencs . OUF telegram L69, May 22 /} 2/
% FILE DOSSIER
OTTAWA
SubecT Law of Treaties Conference - Article 62 20-3-7-4L
A MISSION
ENCLOSURES 4
Annexes
1
DISTRIBUTION

Enclosed is a memorandum by Mr. Stanford enlarging on the

Permis N.Y. :
' sad story related in our telegram 469.

Permis Geneva

(- - P o3 L]

N\, \ Canadian Delegation

To: MR ST FORD
- Recsived FROI REGETRY r"'
JUN >~ 1988 ¢

MFE

jui 1b 1968 :
- EILE CHARGID QUT  § !
a2l Division T, 5 1
In Les ‘e:':al Affairs ﬁﬂ,@ 5 7/9/7/ & /i____

Depa"tn"ert C‘% Exd

Ext. 4078 /8il. 002098
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May 25, 1968

CONF IDENT TAL

MEMOCRANDUM

Law of Treaties Conference, Vienna

Article 62 Discussion in Committee of the Whole

, Our telegram L6l of May 20 reported the decision to postpone
further debate to May 2l. WEO group met Tuesday AM May 21 and
received a report from Blix (Sweden) that majority support, for
Swedish et al amendment L.352/Rev. 1 and for resolution L.362 by same
group to postpone voting to 1969, no longer existed. Instead the
situation was that the Afro-Asians and Commmunists were determined to
force Article 62 and amendments to the vote immediately, with the
intention of defeating the amendments and forcing through the adoption
of the IIC draft of Article 62. In the circumstances the WEO group
agreed to seek withdrawal of both the Czech resoclution L.361 and the
Sweden et al resolution L.362 (both of which proposed postponement of
voting but with various embellishments) in favour of a simple, non=
committal resolution from the floor to postpone voting on Article 62
and amendments until 1969. At WEO group request, Canada agreed to
move such postponement.

2. As discussion of Article 62 was scheduled to be resumed
during that morning's meeting of the Committee of the Whole, we
informed the Chairman prior to the meeting of our proposed motion.
After other matters on the agenda were dealt with, however, the
Chairman declared the morning meeting ended and Article 62 was put over
for discussion at afternoon meeting. We learned later that the
Chairman (Elias of Nigeria) informed the Afro-Asians, during interval
between morning and afternoon meetings, of the proposed Canadian
motion. As a result, the Afro-Asians decided that immediately upon
resumption of consideration of Article 62, India would move formally
for immediate voting on Article 62 and amendments. The Chairman ‘
. reportedly indicated he would recognize India ahead of Canada,

which would effectively prevent the Canadian motion from getiing

to the floor.

3. The opening of the afternoon meeting was delayed more
than two hours while efforts were made to reach a compromise
solution. Lengthy discussion involving principally President Ago,
Dr. Elias, Stavropoulos, Kearney (USA), Vallat (UK), Khlestov (USSR)
and representatives of Afro-Asians and Latin Americans, resulted in
the "compromise" reported in telegram L69. The basic elements were:
(a) withdrawal of both Czech and Sweden resolutions to postpone
voting; (b) Indian motion for immediate voting on Article 62 and

002099

)2



Document disclosed under the Access to information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

2 - CONF IDENTTAL

amendments; (c) Netherlands proposal that L.352/Rev. 1 be withdrawn
as an amendment to Article 62 and put forward (with minor drafting
changes) as a new Article 62bis, followed by Netherlands motion
that consideration of and voting upon new Article 62bis be poste~
poned for consideration by the Committee of the Whole at the 1969
session. These steps were carried out and followed by statements
{which may or may not have been part of the ndeal®) by Japan

(re L.339), USA (re L.355), Uruguay (re L.343) and Switzerland

(re L.347); they said that their amendments were really amendments
to what was now Article 62bis and should therefore be deferred
with that Article for discussion in the Committee of the Whole in
1969, The French amendment to para 1 of Article 62, which was not
connected with the compulsory settlement question, was voted upon
and adopted 39 (Canada, US, UK)=31~-20., The Cuban amendment L.353
was withdrawn; but the Cuban delegate accompanied the withdrawal
with the completely unjustified statement that Cuba considered
that Article 62 did not apply to Articles 48, 49, 50.

. The Chairman then declared (without a vote) that
Article 62 was adopted and referred to the Drafting Committee with

French amendment L.342. A nunber of western states, including
' Canada, made statements to the effect that, while not insisting on
a vote on Article 62, they did not consider they had approved the
Article and that such approval would depend upon results of eventual
consideration of the proposed Article 62bis. The end result was
that the Afro-Asians and Commnists succeeded in having the ILC
draft of Article 62 "approved!" by the Committee of the Whole, while
the Western delegations had been able, by the device -of 62bis, to
save their amendments from the guillotine which the Afro-Asians were
determined to impose on any amendments to Article 62. In the view
of some, the fact that the Western proposals are still "on the
table" in the Committee of the Whole and may be pursued in inter-
sessional negotiations, represents the best that could be salvaged
from a bad situation. In the view of the Canadian Delegation,
however, solid Western insistence upon a satisfactory Article 62,
even if it meant letting the existing amendments go to the vote and
be defeated, would have made more credible Western statements that
we, as a group, will have nothing to do with a Convention which does
not have a satisfactory settlement of disputes procedure, and would
thus have been more conducive to a willingness by non~Western
delegations to seek a consensus at the second session in the interest
of the universality of the new Convention.

5. In retrospect, the Western group made a serious error in
tactics in not pressing for a vote on Article 62 during the

preceding week when, according to Swedish calculations, a substantial
simple majority existed in favour of Swedish et al amendment L.352.
Although the group must share a certain collective responsibility
for this decision, it should be noted that the decision resulted
largely from U.K. insistence that the Communist bloc should not be
"backed into a corner" on the settlement of disputes question. One
suspects that British desire not to seek a vote on L.352 was also

largely motivated byVBritish dissatisfaction with L.352 because
' ' 002100
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of its failure to include any reference to the Tnbernational Court of
Justice. While the WEO group generally ccnceded the desirability

of including a reference to the Court, most menbers of the group
recognized that such a reference would have to be omitted if the
amendment were to attract Afro-Asian supporb.

6o Going back one step further, it may well be that the
original miscalculation took place when the U.K. permitted their
long, rather involved, but carefully thought out procedure for

the Settlement of disputes to pass from their hands into the hands
of the Swedish and Netherlands delegations, thereby losing control
over future events relating to that amendmente
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P

TO PRMNY 481

PERMISGENEY 2327‘“55’///1; %

i 2 D)
INFO EXTER | S v,}

LAW OF TREZATIES COIFZRZ4CZ-COPIZS OF FUTURZ DOCUMZwTATION

i}

THE SECRETARIAT IN VIENN CZASED ISSUING D0OCJUS LAST wIudT. THZRE
ARE STILL A FEW DOCUS TO COM=Z RZLATING TO 15T SzSSIOk OF CONF-
ERENCE IHCLCA)SOME PROVISIONAL SUMLIARY RZICORIS AND ( 3) iVENTUALLY
CORRECTED SUMMARY RECORDS. TAZSZ 2J0CUS WILL 3z IsSuUco 3Y U4 Iw
NY AND GENZV. WOULD PRMNY PLEASE WATCH FOR TALSZ Awb SUPPLY OTT
WOULD GEWNSV ALSO WATCH FOR TAESZ DOCUS A4D SEwD Ows COPY anGLISH
OF EACH TO ME IN COPEWN
2.,MUCH LATER ON SECRETARIAT #ILL ISSUZ SOME DOCUS IN wY AND CGeowzV
IN PREPARATION FOR 2HD SZSSION TO 3& HELD IN 1389.A30VE reQUEST
ALSO APPLIES TO SUCH DOCUS

WERSAOF
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N
\ POSTPQNED, THE CRDER IN WHICH ARTICLES WERE DEALT WITH BY COMVITTEE OF THE WHOLE
i (CW) WAS SCOMEWHAT CONFUSED. AS IN PAST TELS, WE SHALL DIVIDE THIS TEL INTO TWO

CONCLUDING PLENARY SESSION OF CONFERKNCE MAY2Y.
\ PART I

5

BEF

SUB/SU) LAW OF TREATIES CCIFERENCE - EIGHTH AND FINAL PROGRESS SUMMARY
(MAY20~2};)

AS WES TO BE EXPECTED DURING LAST WEEK F CONFERENCE, WHEN EFFCRT WAS BEING MADB

TO TAKE DECISIONS Ol A NUMBER OF ARTICLES Oif WHICH DECISICNS HAD PREVIOUSLY BEREN

PARTS: PART I DEALING WITH CONSIDERATICN (F ARTICLES BY CW PRIOR TO THEIR
REFERRAL TO DRAFTING CTTEE (DC) AND PART IT DEALING WITH CONSIDERATICN BY CW OF
TEXTS RECOGMIENDED BY DC. WITHIN EACH PART WE SHALL DEAL WITH ARTICLES IN
E\iU?-HS’RiCAL ORDER RATHER THAN IN CONFUSED CHRONOLOGICAL ORDER IN WHICH THEY WERE
CQRISIDERED BY CW., SOME ARTICIES WILL BE MENTIONED IN BOTH PARTS. WE ARE
REPORTING IN SEPARATE TEL LIST OF ARTICLES ON WHICH CW DECISION WAS POSTPOMED

TO SECOND SESSIGN OF CONFERENCE. ‘WE ARE ALSO REPORTING BY SEPARATE TELS ON

ARTICLE 39 (OURTEL 352 APR28)

VOrING ON THIS ARTICLE AND AMENDMENTS TOOKX PLACE MAY22. FRENCH ORAL

NN

v o
DISTRIBUTION ol
LOCAL/ LOCALE
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE
T TR e O (K R 80, e R L
- otanrerdiershet/ady e T HRESROE. . oo

EXT 18/BIL (REV 5/64)
(COMMUNICATIONS DIV)
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AMENDMENT TO HEMOVE SECOND SHN TENCE OF PARAL TO ARTICLE 65 WAS ADOPTED

J 34(CDA, USA, UK)-29-22. SWISS AMENIMENT L.121 TO REDRAFT FIRSF SENTENCE WAS
DEFEATED. PERU AMENDMENT 1.227 AND VISTHAMN AMENDMENT .23, BOTH OF WHICK
REFERRED TO SECOND SENTENCE OF PARAL (WHICH WAS NOW REMOVED TO ARTICLE 65) WERE
DEFEATED, SINGAPORE AMENDMENT 1.270 WAS DEFEATED 21(CDA, USA, UK, FRANCE)-31-31.
ARTICLE WAS THEN REFERRED TO DC WITH FRENCH ORAL AMENDMENT AND ws'fm.m
AMENDMENT L.2kS WHICH CONCERNED ONLY DRAFTING.
ARTICLE 62 :

AS MOKE FULLY REPORTED IN OURTEL 469 MAY22, CZECK RESOLUTION L.361 AND SWEDEN
ET AL RESOLUTION L.362 WERE WITHDRAWN. SWEDEN ET AL AMENDMENT L.352 WAS REVISED
70 BECOME PROPOSED NEW ARTICLE 62BIS, TO BE CONSIDERED NEXT YEAR. AMENDMENTS BY
| JAPAN (1..339), USA (L.355), URUGUAY (L.343) AND SWITZERIAND (L.347) ARE ALL TO BE
HEVISED AS PROPGSED AMBVDMENTS TO NEW 62BIS. FRENCH AMENDMENT L.342 TO REDRAFT

\ PARAL WAS ADOPTED 39(CDA, USA, UK)=31-20. JAPANESE AMENDMENT L.388 WAS WITHDRAWN
ARTICLE AND FRENCH AMENDMENT WERE REFERRED TO DC.

AT AR

ARTICLE 63

DESPITE EARLIER CW DECISION REPORTED OURTEL 461 MAY20 TO REFER THIS ARTICLE
AND SWISS AMENDMENT L.3L49 TO DC, ARTICLE WAS RAISED ACAIN IN CW ENE MAY22 AND
SWISS AMENDMENT DEFEATED n(cm)-lé?JB. ARTICIE WAS THEN REFERRED TO IC,
ARTTCIE 67 '

DESPITE FARLIER CW DECISION REPORTED OURTEL 461 MAY20 TO REFER TO DC THIS
ARTICLE ALONG WITH FINNISH AMENDMENT L.295 ON SEPARABILITY AND MEXICAN DRAFTING
AMENDMENT L,356, ARTICIE WAS RAISED AGAIN IN CW MAY23. BOTH AMENDMENTS WERE
WITHDRAWN AND IIC TEXT ADOPTED WITHOUT REFERENCE TC DC.
ARTICLE 71

MALAYSIAN AMENDMENT L.290/REV 1 WAS WITHDRAWN, AS DC SPECTFICALLY ASKED
CHAIRMAN THAT CW VOTE ON AS MANY AMENDMENTS AS POSSIBLE TN ORDER TO REDUCE DG

DR MR NN

\ WORKLOAD, TN THIS AND SUBSEQUENT ARTICLES CERTAIN AMENDMENTS WERE PUT TC VOTE
EXTI8A 002104
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EVEN THOUCH MAINLY DRAFTING IN NATURE, FESULTS OF VOTTNG ON REMAINING AVENDMENTS
20 ARTICIE TL WERE AS FOLLO4S. AS PRINCIPLE I BULGARTAN-SWEDISH n@anm 1.236
WAS IDENTICAL TO FINNISH L.248, THEY WERE VOTED UPCN TOOETHER AND ADUPTED
77(CDA, USA, UK)=0-5, CHINESE AWEVDMENT L.328 WAS DEFEATED. BULGARIAN AMENDHRNT
L.351 WAS DEFEATED 23-25(CDA, USA, UK)=38. MEXICAN AMENDMENT L.372 WAS ADCPTED
uo(cma, UK, mg)-io-sz. ARTICLE WAS SENT TO DC WITH AMENDMENTS L.236, L.248
AND L.372. |

ARTICLE 72

MALAYSIAN A MENDMENT L.291 WAS WITHDRAWN. CHINESE AMENDMENT L.328 WHICH WOULD
HAVE AFFECTED ARTICLE 72 AS WELL AS 71°WAS DEFEATED AS REPORTED IN PRECEDING
PARA., REMAINING AMENDMINTS WERE DEALT WITH AS FOLLOWS. FINNISH AMENDMENT L.2L9:
AMENDMENT TO PARAL(A) WAS FEFERRED TO DC WITHCUT VOTE AS RATSING DRAFTING
QUESTICNS ONLY; AMENDMENT TO Pm(n) mS ADGPTED 6l4(CDA, UK)-2-18. BYELORUSSIAN
AVENDMENT L.36Ls AMENIMENT TO PARAL(D) WAS ADOPTED 32-2L(CDA, USA, UK)=27;
PROPCSED NEW PARA2 WAS ADCPTED 35-i6-33(cm, FRANCE). MONGOLIAN AMENDMENT L.368
WAS ADGPTED 29-28(CDA)~29, EACH ELEMENT OF USA AMENDMENT L.369 WAS VOTED UPON
SEPARATELY AND ALL WERE ADCPTED BY SUBSTANTIAL MAJORTTIES. ' MEXICAN AMENDMENT
L.373 WAS REFERRED TO DC WITHOUT VOTING AS A DRAFTING MATTER. ARTICLE AND
AMENDMENTS THEN REFERRED TO DC. :

DURTNG DERPATE ON THIS ARTICLE WALDOCK CONFIRMED, IN REPLY TO WRIPTEN QUESTIGH
FROM US, THAT IIC DRAFT OF PARAL(D) WAS INTENDED TO REFLECT EXISTING DEPOSITARY
PRACTICE OF UN SECGEN AS SET OUT IN PARAS OF IIC COMMENTARY ON ARTICLES 16 AND 1T
THIS EXPLANATION WAS OVERTAKEN, HOWEVER, BY ADOPTICN OF BYSLORUSSTIAN AMENDMENT
0 3(D), WHICH WILL NOT BE WELCOMED BY SECGEN. SEE ALSO PART II OF THIS TEL,
ARTICLE 73 |

rms ARTICLE, TO WHICH NO AMENDIENTS WESE TABLED, VAS ADOPTED AND REFERKED

Ixrlll
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AUSTRIAN AMENDMENT TO PARA2(A) L.8/REV 1 WAS ADCPTED 39(CDA, UK)=7-38.
AUSTRIAN AMENDMENT TO PARA2(B) L.9 WAS ADOPTED 27(CDA)=T-i3. USA AMENDMENT L.37h

(EXCEPT FOR PROPCSED AMENDMENT TO PARA2(B) WHICH WAS OVERTAXEN BY ADOPTION OF
AUSTRIAN L.9) WAS ADCPTED, CONGO (BRAZZAVILLE) AMENDMENT L.375 WAS DEFEATED

\ 13-21(CDA, USA, UK)=k8. ARTICLE AND THREE ADOPTED AMENDMENTS WERE REFERRED TO DC
\ ARTICLE 75 | : _

CHINESE AMENDMENT ‘..329 T0 REDRAFT ARTICLE IN SINGLE PARA WAS DEFEATED.
BYELORUSSIAN AMENDMENT L.371 WAS ADOPTED 56-k~26(CDA). USA AMENDMENT L.376 WAS
ADQPTED 61(CDA, UK, FRANCE)=0-25. ‘

ARTICLE 76 ;

THIS NEW AETICLE PROPOSED BY SWITZERLAND I 1.250 IS DESIGNED TO PROVIIE FOR
COMPULS(EY FEF T0 ICJ GF ALL DISPUTES ARISING OUT OF CCNVENTION OFHER THAN ‘
PART V DISPUTES. SWISS GOVT PUT M FCRWARD AMCNIMENT AS MATTER (F PRINCIPLE:AND
WITHOUT ANY EXPECTATION GF ITS BEING ADCPTED. IN INTRODUCING AMENDMENT SWISS DEL
ASKED TEAT IT _m BE DISCUSSED NGV BUT BE HELD OVER FOR CONSIDERATION BY GOVIS
INTERSESSIONALLY. AND BY CW AT 1969 SESSION.

PART IT _

(FOLLOWING PORTIONS OF TEL DEAL WITH TEXTS OF ARTICLES HKEPCRTED OUT OF DC AND
CONSIDERED IN CW LAST WEEK.)
ARTICIE 35 (OURTEL 352 APR28)
TEXT REPORTED OUr OF DC IN DOCUMENT €.1/10 ADGPTED WITHOUT VOTE.
ARTICLE 39 (OURTEL 352 APR28 AND PART I THIS TEL)

 TEXT OF ARTICLE REPCRTED OUT OF DC IN C.1/13 ADOPTED WITHOUT VOTE.
ARTICLE 4O (OURTEL 352 APR28) |
TEXT REPORTED OUP OF DC Tt DCCUMENT C€.1/10 ADOPTED WITHOUT VOIE,
ARTICLE 41 (OURTELS 383 MAYS AND 461 MAY20)
TEXT WAS REPCRTED OUP CF DC TN DOCUMENT C.1/12 WITHOUT DECISION HAVING BEEN

o -
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TAKEN BY DC ON FINNISH AMENDMENT L.lbh. ON EOLL CALL VOPE IN €W, FINNISH AMENDe
MENT, WHICH WAS DESTGNED TO PERMIT SEPARABILITY IN APPLICATION OF ARTICLE 50,
WAS DEFEATED 27(6m-, USA, UK, FRANCE)=-39«17. DC TEXT IN €.1/12 WAS ADOPTED
72-0-11(CDA, UX, FRANCE). WE ABSTAINED BECAUSE TEXT MAINTAINED REF TO ARTICLE 50
THEXEBY FORBIDDING SEPARABILITY.

ARTICIE 42 (CURTELS 383 MAYS AND k61 MAY20)

TEXT REPORTED OUT OF DC IN C.1/12 ADCPTED WITHOUT VXE.
ARTICLES }3-49 (OURTELS 383 MAYS AND 435 MAY11)

TEXTS REPORTED OUT '@ DC IN DOCUMENT C.1/10 WERE ADCPTED WITHOUT VOTE, THOUGH
THERE WERE A FEW INTERVENTIONS BY DELS. SWISS REPEATED THAT EFFECT OF L8 AND 449
SHOULD BE TO MAKE TREATY VOIDABLE NOF VOID; FRENCH SAID QUESTION OF VOID VS
VOIDABLE WOULD BAYVE TO BE SCRTED OUT AT SOME POINT. UK REPEATED VIEW, EXPRESSED
BY ALL VESTERN DELS (INCL CDA) ON ‘SEVERAL OCCASIONS, THAT EVENTUAL ACCEPTANCE OF
THZE AFTICLESWAS SUBJECT TO SATISFACTCRY DISPUTES PROCEDURE BEING PROVIDED,
ARTICLES 50 (OURTELS 383 MAYS, 384 MAYS AND L35 MAYI1)

TEXT REPORTED OUT (F DC IN DOCUMENT C.1/11 (WHICH WE REGARD AS SUBSTANTIAL
IMPROVEMENT OVER ILC TEXT IN THAT If SEEKS TO LAY DO#N CRITERICN FCR DETERMINING
WHICH RULES ARE JUS COGENS) PROVOKED CONTROVERSY. GHANA REQUESTED SEPARATE VOTE
| o PHRASE QUOTE AS A WHOLE UNQUOTE; PHRASE WAS RFTAINED 57(CDA, UK, FRANCE, USA)=
3-27. TURKEY REQUESTED ROLL CALL VOTE ON ARTICLE, WHICH WAS ADCPTED 72-0-18(CDA,
UK, FRANCE). msmmcmm MOPIVATED BY VIEW THAT ARTICLE IS ACCEPTABLE ONLY
JIF A mmmcrmt DISPUTES PROVISION IS ADCPTED NEXT YEAR.
ARTICLES S1 AWD 52 (OVRTEL W35 May1l)

TEXTS OF THESE ARTICLES REPGRTED OUT OF DC TN DOCUMENT C.1/A1 ADCPTED WITHOUE
VOrE. ey
ARTICLE 53 (OURTEL W3S mayn1) -

FINNISH DEL REQUESTED A SEPARATE VOIE QN PARAL(B) GF THIS ARTICLE AS

REPORTED OUI' OF DC IN C.1/11. THIS WAS AN ADDITION T IIC DRAFT BASED ON A UK
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AVENDMENT ACCEPTED BY CW. PARAL(B) WAS ADCPTED. ARTICLE WAS THEN VOTED ON AS A
WHOLE AND ADOPTED 73(CDA, USA, UK, FRANCE)=2-l.
ARTICLES Sk AND 56 (OURTEL L35 MAY1l)

ARTICLE 57 (OURTEL 435 MAY1l)
CHAIRMAN (F DC REPCRTED DC HAD MADE NO CHANGE TO IIC TEXT (F THIS ARTICLE BUT

IN CASES CONTEMPIATED BY THOSE PARAS, THERE WAS NO T0 FOLLOY PROCEDURES CF
ARTICIE 62 TN CRDER TO ESTABLISH BREACH BEFCRE TAXTNG ACTICN PURSUANT TO THOSE
PARAS, - UK, USA AND FRANCE ALL MADE STATEMENTS TO EFFECT THAT THEY CONSIDERED
THIS APPARENT UNCERTAINTY n_t 2(A) AND (C) TO RAISE SERTOUS MATTER OF SUBSTANCE
AND RESERVED THETR POSIFIN T0O PROPCSE AMENDMENTS AT A LATER DATE, ILC TEXT OF
ARTICLE S7 WAS THEN ADOPTED WITHOUT VOIE. ‘
ARTICIE 58 (OURTEL L35 Ekm) _ ‘
* ARTICLE AS REPORTED OUT F DC IN C.1/11 WAS ADCPTED WITHOUT VOIE.

ARTICLE 59 (OURTEL L3S MAYIl) |

THIS ARTICLE AS REPQRTED OUT & DC IN C.1/11 WAS ADOPTED WITHOUT VOTE. WE
MADE STATEMENT THAT, AS HAD BEEK MADE CLEAR IN OUR STATEMEN? PROPOSING INCLUSTQHN
OF CONCEPT OF SUSPENSIGN IN ARTICLE, WE HAD IN MIND PGSSIBILITY THAT CIRCUM-
 STANCES OF FUNDRIENTAL CHANGE UIGHF BE SUCH A8 T0 JUSTIFY SUSPENSION ONLY RATHER
THAN TERMINATION OR WITHDRAWAL, WHEREAS DC TEXT LIMITED RIGHT (F SUSPENSION TO
CASES WHERE CHANGE WAS (NE WHICH WOULD JUSTIFY TERMINATION (R WITHDRAWAL. WE
RESERVED RIUHT TO RAISE MATTER AGAIN IN PLENARY, |
ARTICLES 60 AND 698IS (OURTEL L35 MAY1l)

TEXT OF ARTICLE 60 REPORTED OUT OF DC IN C.1/11 WAS ADCPTED WITHWUT VO'E.
CHATIRMAN OF DC REPQRTED THAT CHILEAN AMENIMENT L.341 PROPOSING NEW PARA DEALING
WIPH SEVERANCE OR ABSENCE OF DIPLOMATIC OR CONSULAR RELATIONS, DID NOT BELONG IN

TEXTS OF THESE ARTICLES REPCRTED OUT OF DC IN C.1/11 WERE ADCPTED WITHOUT VOTE,

WISHED TO POINT OUT THAT IIC TEXT OF PARAS 2(A) and (C) APPEARED TO PROVIDE THAT,|

rmation

NN

OO,

PART V WHICH DEALT WITH TERMINATION, AND HAD THEREFCRE BEEN MADE A NEW ARTICLE

g
£§

osif 1
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69BIS IN PART VI, CW ADCPTED DC TEXT OF 69BIS IN €.1/11 BY VOPE OF
LO(cDA, USA, UK)-13-3L. '
ARTICLE 61 (OURTEL L61 MAY20)

DC EAD REFERRED THIS ARTICLE BACK TO CW WITHOUT TAKING DECISION O FINNISH
AMENDMENT L.294 RE SEPARABILITY. FINNS THEN WITHDRBW AMENDMENT AND TEXT REPCRTED
QUT OF DC IN C.1/13 WAS ADOPTED WITHOUT VOTE.

ARTICIE 62 (SIE PART I THIS TEL)

TEXT REPORTED OUT F D¢ IN C.1/13 WAS ADCPTED WITHOUT VOTE. UK DEL, HADE
STATEMENT THAT ADOPTION SHOULD NOT BE CONSIDERED DEPARTURE FROM STRONGLY HELD
VIEW THAT ACCEPTABILITY OF ARTICLE DEPENDS, INTER ALIA, UPCN EVENTUAL
ESTABLISHMENT IN THE CONVENTION OF PRESUMPTION IN FAVOUR OF VALIDITY G TREATY
AND OF SATISFACTORY PROCEDURES FOR SETTLEMENT & DISPUTES,

ARTICLES 63 AND 6l (SEE PART I THIS TEL)
TEX?S REPCRTED OUT F DC IN C.1/13 WERE ADOPTED WITHOUT VOTE.
ARTICLE 6%
FIRST SENTENCE OF PARAL AS REPGRTED OUT OF DC IN C.1/13 PROVOKED CONSIDERABLE

CPPOSITION LED BY USSR, INDIA AND GHANA, SENTENCE WAS BASED ON FRENCH AMENDMENT

TO ARTICLE 39 (SEE PART I THIS TEL). OBJECTION WAS TO REF TO SPECIFIC ARTICLES.
CW DECTDED BY VOTE @F L8-31(CDA, USA, UK, FRANCE)<8 T0 DELETS FIRST SENTENCE OF
PARAL AND REPLACE IT BY IIC TEXT @ SECCND SENTENCE ARTICLE 39 QUCTE A TREATY
THE INVALIDITY OF WHICH IS ESPABLISHED UNDER THE PRESENT ARTICLES IS VOID UNQUOTE
SUBJECT TO-THIS CHANGE, TEXT REPORTED OUT OF %,c TN G.1/13 WAS ADCPTED
63-2-20(CDA, USA, UK, FRANCE).

| ARTICLES 68, 69, 70 (orm_'m. 461 MAY20)

TEXTS REPCRTED OUT OF DC IN C.}/12 WERE ADOPTED WITHOUT VOTE.
ARTICIE 71 (SEE PAR® I THIS TEL)

TEXT IV C.1/12 WAS REFERRED BACK TO DC FOR REDRAFTING. TEXT OF THIS ARTICLE
APPEARTHG TN C.1/1 WAS TATER ADCPTED BY CW.

--./8
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101z 72 (st PART I THIS TEL)

I TNTRCDUCING TEXT FEPGRTED OUT &F D€ TN C «1/12 CHATSMAN CF DC REFERRED ro
CONCERN EXPRESSED IN DC COVER NEW PARAL(A), WHICH MAD BEEN ADCPTED BY CW ON BASIS
F USA AMENDMENT. CONCERN AROSE FROM FACT THAT QUOTE PREPARTNG UNQUOTE COULD BE
INTERPRETED AS DRAFTING, (R DOING VARIOUS LANGUAGE VERSIONS. USA CFFER TO
WITHDRAW. PARAL(A) WAS ACCEPTED BY CW. :

PARAL(E) OF TIXT IN C.1/12 (WHICH CORRESPQNDS 70 PARAL(D) OF TLG TEXT) WAS
BASED ON BYELORUSSIAN AMENDMENT L.36h. DC HAD SUCCEEDED IN MCDIFYING SOMEWHAT
THE TERMINOLOGY OF BYELORUSSIAN AMENDMENT BUT DC TEXT APPEARED TO US STILL TO
RESTRTOT UNDHLY AUTHCRITY OF DEPCSITARY AS NOW EXERCISED BY SECGHN, WE ASKED

REP (F SECGEN (STAVROPOULOS) TO CQNFIRM OUR UNDERSTANDING THAT UNDER PRESENT
PRACTICE, SECGEN WOULD REFER BACK TO STATES DOCUMENTS CONTAINING RESERVATIONS
OF KIND PROHIBITED BY ARTICLE 16(A) AWD (B). IN REIPLY MADE FOLLOWING DAY,
STAVR(PQULOS CONFIRIED THAT (VR UNDERSTANILNG (F SECGEN'S PRACTICE WAS CORRECT
AND ADDED THAT, IN HIS VIEW, 72(&) AS ADGPTED IS CQVSISTENT VITH THIS PRAGTICE.

EXCEPT FOR DELETION (F PARAL(A), TEXT OF ARTICLE 72 AS REPCRTED BY DC IN
C.1/12 WAS ADGPTED WITHOUT VOIE.
ARTICLES 73, Thy 75 (RART I THIS TEL)

TEXTS REPORTED OUT F DC IN C.1/12 WERE ADCPTED WITHOUT VOTE.

WERSHOF
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FM VIENN MAY25/68 RESTR
TO TT EXTER 483 DE PARIS

— , &
INFO WSHDC PRMNY PERMISGENEV LDN DE PARIS 263/ é, ;
BAG PRET NICOS ANKRA ATHNS DE LDN 5 ; ! Y 1
LAW OF TREATIES CONFERENCE CREDENTIALS DEBATE /

REPORT OF CHAIRMAN OF CREDENTIALS CTTEE WAS CONSIDERED AND ADOPTED
AT CONCLUDING MTG OF PLENARY ON MAY24.
2.COMMENTS IN USUAL TERMS WERE MADE BY TANZANIAN DEL ON BEHALF OF
AFRICAN GROUP IN RESPECT OF SOUTHAFRICAN DEL AND BY SEVERAL
COMMUNiST DELS IN RESPECT OF CHINESE SOUTHAFRICAN AND SOUTH
VIETNAMESE DELS.REPLIES WERE MADE BY DELS CONCERNED.
3.A NEW ELEMENT(THOUGH WE UNDERSTAND SOMETHING SIMILAR OCCURRED
AT RECENT UNCTAD IN DELHIJDWAS ATTACK BY TURK REP ON CREDENTIALS
OF CYPRUS DEL ON GROUND THAT IT DID NOT/NOT REPRESEN CYPRIOT TURK
MINORITY.CYPRUS DEL DID NOT/NOT,AS CHINESE AND OTHERS HAD DONE,CONF-
INE HIS REPLY TO TERMS OF REF OF CREDENTIALS CTTEE BUT REFERRED
TO SUBSTANCE OF CYPRUS PROBLEM,FACT THAT IT HAD BEEN DEALT WITH
BY SECURITY COUNCIL ANﬁ FACT THAT CYPRUS AND TURK MAINTAINED DIPLO
RELATIONS. TURKDEL, EXERCISING RIGHT OF REPLY,REFERRED TO FACT THAT
PROVISIONS OF CYPRIOT CONSTITUTION RESPECTING TURK MINIORITY WERE
NOT/NOT BEING OBSERVED.
4.GRATEFUL IF PRMNY WOULD SENT TO OTT AND WSHDC,AND IF PERMISGENEV
COULD SEND TO LDN NICOS ANKRA ATHNS AND PRET FOR INFO,COPIES OF
PROVISIONAL SUMMARY RECORD(WHEN ISSUED)OF MTG OF PLENARY MAY24 IN
WHICH STATEMENTS MADE BY VARIOUS DELS WILL BE SUMMARIZED

WERSHOF

002114

{




Under-Secretary of State for External Affairs

N S AR
d under the cWr ation Act -
dé"la Loi sur ['gccis & I'information

£

T llliPlo 22 )
Vi

Wl
gisé%qugﬂAD AFFAI
ey

vo “{?

10
erieuredN 1 ° 1968
FILE CHARGED OUT

3

A OTTAWA, CANADA Seorns | CONFIDENTIAL
rom Canadian Delegation to Conference on Law of Treaties DATE May 25, 1968
De VIENNA, AUSTRTA NUMBER 3 X —
Numéro
Refns®  Our letter 312 of May 2L -
FILE DOSSIER
SUBJECT Law of Treaties Conference - Preliminary Exchange of orrawa 9 6 - 3 - / —[‘,
Sujet Views among "Friendly Five" regarding Inter-sessional AlSoion
Consultations 23 ~ ]
ENCLOSURES '

Annexes

DISTRIBUTION

Permis N.Y.

Geneva

London

.3.
great dealf

In Legal Divisi
partment cf Externd

i
B

utl

In para 7 of our letter under reference we said that we would report
to you on a preliminary exchange of views between the Delegations of Australia,
Canada, New Zealand, the U.K., and the U.S.A. as to what should be the next
steps to take with respect to the draft articles and, especially, Part V.
Representatives of these delegations met on Friday morning, May 2lth, to
discuss these matters for about an hour. The subjects reviewed were of a
policy and of a strategic nature. No definite plans were formulated but it
was agreed that the meeting, which had been requested by Canada, had been a
useful one.

2 Canada began by expressing our particular interest in Article 62
(62vis) relating to settlement of disputes under Part V of the draft Convention.
We sought to learn the groups! views on whether they considered there was any
chance that a 62bis, based on the 13 power text L.352/Rev. 2 of May 21, could
be successfully negotiated and carried in 1969. We asked what plans the
British and Americans had for inter-sessional negotiations with the other side
(and particularly the USSR and India). We also asked what they thought of the
chances, referred to in your telegram LU51 of May 21, of providing in the
Convention for the possibility of reservations excluding the application of
Part V other than to states prepared to sign either an effective 62bis or

an optional protocol (which would provide 3rd party settlement).

U.K. (Sinclair) stressed the British view that, unless there was a

of hard inter-sessional lobbying on the part of interested Western

states, there was next to no chance of securing a tolerable settlement of
utes procedures. He foresaw a need for very high level approaches

(pedhaps even at P.M. level) to selected Commonwealth Governments in Africa,
sid and the West Indies, which to be effective would have to be made before
the Wfro-Asian Legal Consultative Committee next meets in December of 1968.
He donsidered it would be helpful if the Afro-Asians could be pfrsuaded to
put forward constructive proposals of their own but was not optimistic. As
to methodology, they had not yet had time properly to assess the comparative

| Affasibs, in default of a good 62bis, of the alternative fall-backs of (1) a

D

Ext. 4078,/Bil.

@ m—erara

reservation to Part V or (2) of an optional protocol, or of possible
combinations thereof. Sinclair expressed doubts to the acceptability of the
very concept of allowing states to enter reservations in respect to the
application of the jus gogens articles (50 and 61). The point here is that,
once the Convention proclaims the principle of jus cogens, it seems irrational

002115
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to permit a signatory State to say in a reservation that it does not accept
this principle in respect of certain other signatory states. He also
referred to a proposal of President Ago's which was bruited about last week
but which never came officially to light, for a compulsory conciliation
procedure with an option to convert to binding arbitration.

Le The United States representatives were junior (Ambassador Kearney
was ill and unable to attend). While they too foresaw the need for much
inter-sessional work, it had not yet been decided what form it should take.
They wondered, moreover, what leverage the West might be able to bring to
bear in fubure negotiations, aside from the possibility of a blocking third
to prevent the adoption of some articles in Part V.

Australia (Ralph Harry) had not had time to consider the _
poss1b111ty of permitting Part V reservations, or of an optional protocol,
but stressed that it was essential that WEO group as a whole (if such were
possible) should be perfectly clear on what they would try to sell to Afro-
Asians. Given the current versions of the rest of Part V already approved
by the Committee of the Whole, he was uncertain whether even the provision
of compulsory arbitration would recormmend the Convention to the Australian
Government.,

6o New Zesgland expressed strong reservations about the acceptability
of mere conciliation procedures, even if these should be compulsory, in
place of compulsory 3rd party settlembnt.

Te Turning to other subjects, the group first considered, rather
vaguely in the circumstances, whether many of their own existing treaties
would be open to attack under Part V and concluded that with certain cbvious
exceptions such as,Guantanamo, the Panama Canal Zone, Cyprus, etc., there
were not all that many. (Of course it is expected that the Convention will
not, as a Convention, apply to treaties that came into force prior to the
Convention. On the other hand, most states are likely to assert that Part V
is declaratory of intermational law and therefore, in that sense, applicable
to pre~existing treaties.). They agreed moreover that, at least in regard
to future bilateral and restricted multilateral treaties, they would of
course still be free to try to incorporate acceptable settlement of disputes
provisions in these on an ad hoc basis (in the light of the present Article 62,
para L) . Here, however, the Americans made the interesting point, which had
not occurred to us, that though this was true, it was not really enough.
They believed that one of the dangerous consequences of Article 62 would be
in its effect on the direct treaty relations between non-Western statese.
Unless adequate, compulsory and binding settlembnt of disputes procedures
were generally accepted, they foresaw frequent threats to international
peace and security arising out of arbitrarily induced and unresolvable
treaty disputes between the developing nations inter se, disputes which

in certain cases could in due course also involve the great powers or the
U.N., or both.
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8. Australia and Canada then introduced the subject of what should be
the Western attitude to the Convention should there be, in the end, only the
present Article 62 which is of course inadequate. In the light of recent
discussions between representatives of the "old Commonwealth" and the U.S.A.
in New York and Washington on legal/political UNGA resolutions, and given
the probability that at least the Afro-Asians (though conceivably also the
Eastern Europeans) will tend to regard the Convention as creating general
norms of international law, it seems desirable that consideration be given
to the possibility of a solid bloc of states, dissatisfied with the terms

of the Convention, registering its inacceptability not only by not becoming
parties to it but possibly even by voting against it as a whole at the close
of the 1969 Conference and by refusing to sign it. It was agreed that this
should be further examined, but it is known that many members of WEO have no
intention of holding out to this extent. Australia, the U.K. and the U.S.A.
indicated that, if nothing better were to come out of Part V next year, it
was most unlikely that they would become parties to the Convention. It was,
however, also generally believed that not many other Western states would be
prepared to take such drastic action.

9e Finally, turning to the question of fubure consultations of the
nfive, those present felt that time was needed in which to digest and
reflect further on the present session prior to another meeting. It was
agreed, at least tentatively, that there should be a further meeting of

the five in New York (or Washington) next autum. preferably early in
‘September immediately prior to the next session of the Special Committee on
Friendly Relations which is due to start on September 9. Those present said
that they would recommend this to their superiors.

| 'k W/ﬂg

Canadian Delegation
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INFO PRANY

34G PERWISGENEV DE VIEWW

LAY OF TREATIES CONFERZWCE PROGRAL FOR 2ND SZ5S5SION 1969

AT CLOSING PLEWARY SESSION +1aY24 CONFZxZNCZ ADOPTZu ReESLW L3738
PROPOSED 3Y NIGZRIA, COMCERNING ARRANGEMEANTS FOr 2wD SESSIOnN OF

CONF ZRENCE,

2. OPERATIVE PARAS PROPOSZ THAAT 24D S£SSI0W sKZ PLACE IN VIEWNN FROM
WED APRS TO W=D MAY21 AiD REQUIST SECGEN TO PAEPARE APPROPRIATZ

. -
ADDITIORAL DOCUMENTATION. ALTAOUGH RISLJ DOES NOT/WOT eXPreSSLY SAY

S0, SECRETARIAT CONFIRMED THAT ADDITIONsL DOCUMENTATION TrAzY WILL
PREPAREZ WILL INCLUDE DRAFT FIdAL ARTSCWITA ALTZRuATIV: DRAFTS IN
SOME CASES). REISLN ALSO RzZCOMAZNIS TAAT STATES SEND TU 24D SeSSION
SAMEZ REPS AS ATTEWDED 1ST SSSION. TnIS LAST PROVISION wAS ReTAINED
DESPITE M3SERVATION 3Y CHILZAd DEL THAT IT WAS N0T/w80T

APPROPRIATE FOR DELS BOW Id VIZdg TO RECOMMEND TO Trelr GOVTS THAT
THEY AS IWDIVIDUALS 3E SENT B3ACK TO BzAUTIFJL VIEWNN FOR FURTHER 6
WEEKS NZXT YEAR
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FM VIENN MAY25/68 RESTR .
» ACTIO
TO EXTER 478

INFO TT PRMNY DE OTT

ATTN COMCENTRE AND LEGAL DIV

LAY OF TREATIES CONFERENCE STH AND FINAL PROGRE
SUMMARY IS IN OURTEL 477 MAY25.IN VIEW OF ITS LENGTH IT IS NOTMNOT

BEING TRANSMITTED BY TEL.INSTEAD STANFORD WILL DELIVER COPY TO
OTT.HE LEAVES FOR OTT EARLY MAY27.

2.YE ARE NOT/NOT MARKING THAT TEL FOR WLGTN AS CONFERENCE HAS ENDED
AND NZDEL CAN BRING HIS DEPT UP TO DATF
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FM VIENN MAY25/68 RESTR CV’ , :
TO_EXTE} 5
TO_EXTER 479 5&,31/{4 !1
INFO TT WLGIN DE OTT 2> ‘ 2D |

BAG PERMISGENEVA DE VIENN PRMNY DE OTT

LAY OF TREATIES CONFERENCE ARTS DEFERRED TO ND SESSION 1569
DECISION BY CTTEE OF THE WHOLE(CW)ON FOLLOWING ARTS WAS PUT OVER
TO CW 2ND SESSION.

2.ART 2(DEFINITIONS)WAS PUT OVER PENDING DECISION OF SUBSTANCE,TO
BE TAKEN BY CW AT 2ND SESSION,ON QUESTIONS OF GENERAL MULTILATERAL
TREATIES INTRODUCED BY COMMUNIST BLOC AND RESTR MULTILATERAL
TREATIES INTRODUCED BY FRANCE.FAILURE OF CW TO TAKE DECISIONS ON
THESE ISSUES ALSO PREVENTED DC FROM ADOPTING TEXTS ON ARTS 8 12 17
26 36 37 55 aND &6,

3.DEBATE AND DECISION ON PROPOSED ART S5BIS(ALL STATES QUESTION )WAS
ALSC DEFERRED TO 1969, A5 WAS CONSIDERATION OF NEW ART 62BIS ON
COMPULSORY SETTLEMENT OF DISPUTES(OQURTEL 469 MAY22 REFERS)

WERSHOF
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TO EXTER 480 é
ey

INFO BAG PRMNY DE OTT g6-3-/-6

REF YOURTEL L451 MAY2I S| a7

LAW OF TREATIES ART 62 PEACEFUL SETTLEMENTS éROCEDURES
YOURTEL CROSSED OURTEL 469 MAY22 REPORTING THE DEFEAT WEO SUFFERED
ON MAY21 IN CTTEE OF WHOLE.IDEA DISCUSSED IN YOURTELCIE RESERVATION
WITH RESPECT TO PART V VIS A VIS STATES NOT/NOT ACCEPTING SOME
FORM OF COMPULSORY 3RD PARTY SETTLEMENT)WAS NOT/NOT SERIOUSLY
DISCUSSED IN WEO MTGS ALTHOUGH IT WAS OCCASSIONALLY MENTIONED. AMONG
REASONS WHY THIS PROPOSAL WAS NOT/NOT EXPLORED WERECA)DFACT THAT
UNTIL LAST MOMENT WEO BELIEVED THAT A SIMPLE MAJORITY EXISTED IN
FAVOR OF COMPULSORY ARBITRATION(L352)IF VOTING ON SUBSTANCE WAS
TO TAKE PLACE AND(B)FACT THAT FROM MAY15 UNTIL DEBACLE WEO
BELIEVED THAT AN OVERWHELMING MAJORITY WANTED ALL SUBSTANTIVE VOTES
POSTPONED UNTIL 1969.BY TIME WEO REALIZED ON MORNING OF MAY21 THAT
THESE BELIEFS WERE NO/NO LONGER CORRECT IT WAS TOO LATE TO CONSIDER
OR INTRODUCE NEW SUBSTANTIVE IDEAS.
2.SCHEME IN YOURTEL SHOULD OF COURSE BE STUDIED AND DISCUSSED FROM
NOW ON.WE STARTED PROCESS BY GETTING TOGETHER YESTERDAY A SHORT
MTG OF OLD COMWEL PLUS USA AND WE ARE REPORTING BY LET ON THAT
MTG

WERSHOF
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sumecr  Law of Treaties: French Attitude to Article 62 ékylféf,j/.ﬂz: '
Sviet and to Part V in General Vrr——
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ENCLOSURES 4
Annexes
One of the things which has not been clear to us, concerning Part V
of the draft articles on the Law of Treaties (and in particular Article 62),
DISTRIBUTION is the attitude of the French Delegation. Its leader, de Bresson, is
undoubtedly one of the shrewdest and most competent of the delegates at the
Paris conference. However, he has not been as forthcoming about his or his
Permis N.Y. Government!s longer term views as we might have wished. We have now been
London given a better indication of what the French attitude may be. The purpose
Geneva of this letter is to record such information as we have been able to gather.
(McKinnon) :

Mr. Wershof

o
o
%

1

Ext. 4078/Bil.

2e At the WEO meetings in France earlier this year the French had made
clear at least one thing: that they considered unacceptable Part V of the
draft articles, and especially articles 50 and 61 dealing with jus cogens.
Whether their objections were of a temporary nature which might be resolved
in favour of the articles, should there be an acceptable Article 62, or
whether they were absolute, was not clarified in public. However, in a
private conversation with Wershof (at the Paris WEO meeting), de Bresson had
indicated that France would not be prepared to accept Articles 50 and 61

(in the TILC version) even if an acceptable version of Article 62 (providing
for compulsory 3rd party settlement of disputes) were to be attained in
Vienna. In the discussions on Article 62 which took place at Vienna in the
WEO group France was singularly uncommunicative, although in the tactical
manoeuvres which followed (and on which we reported at length in our
telegram 469 of May 22nd) France was active in seeking to hold the western
line and seemed t0 share the views of Canada and Australia on the in=-
advisability of the continual compromises which other western group members
(including sometimes the United States and the United Kingdom) weremaking.

3. At a reception on May 22 (immediately following a lengthy session
of the Drafting Committee on which de Bresson serves) Houben (Netherlands),
who was concerned by criticism of the Swedish-Netherlands actions with
respect to Article 62, and Robertson (Canadian Delegation) spoke with

de Bresson for some time about Article 62. He was surprisingly forthcoming,
perhaps because he was tired and therefore less guarded than usual. Even so,
he approached the subject with reserve, posing a series of rhetorical
questions, the sometimes unformulated answers to which were indicative of

French views,
Tom R ST ABFIRD
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Le First he put forward the idea that the West might not in fact find
itself in future as well off, even under an acceptable Article 62, as was
generally believed, This might particularly be the case with respect to a
possible Article 62 which included the obligatory reference of some disputes
to the International Court of Justice. He suggested that in the not too
distant future the composition of the Court will have further shifted in
favour of the Afro-Asians and that it would then in itself have become an
unreliable body insofar as traditional western approaches to international
law are concerned.

Se With respect to the attitude of the eastern European states
towards mechanisms for the compulsory settlement of disputes, de Bresson
suggested that the USSR might conceivably, because of its general views on
the desirability of stable treaty relationships, be prepared to adopt a
slightly more forthcoming attitude than at present. It was his view,
however, that the other eastern European states are unlikely to opt for
anything other than an open-ended Article 62 in the ILC sense. That is
because they may well want in the future to be able to challenge unequal
treaties which they have entered into with the Soviet Union itself (sic)
but would not want any such disputes to go either to the Court or to
arbitration. Thus, in his view, the Communist States other than the USSR
will be adamantly opposed to anything other than Article 62 in its present
form.

6e de Bresson is in favour of inter-sessional western group consulta-
tions on Article 62, with the purpose of elucidating what the real longer
term interests of the West are in relation to this Article. Although his
views on this particular matter were still difficult to pin down, his own
thinking seems to be that an open-ended Article 62 is in fact preferable
(because, we infer, that it would give France an easy excuse not to accept
Part V of the Convention). If we have correctly interpreted this somewhat
Machiavellian attitude, and if indeed it is the French intention, irrespective
of what comes out of the proposed Article 62bis next year, not to become a
party to the Convention (or at least to Part V), then it would seem to
follow that France's longer term aims will be different than those of the
United States and the United Kingdom Governments. We believe that the
latter two countries are sincerely interested in securing, if at all
possible, the inclusion in Part V of an acceptable mechanism for the compulsory
settlement of disputes. We believe that, if such a mechanism is included,
they would be prepared to become parties to the treaty and that they will
therefore try very hard during any inter-group inter-sessional negotiations
on Article 62bis to achieve that end. Since Canada presumably shares this
view, and since France may not, it will be necessary to keep a close

watch for further indications of the real French attitude and perhaps, if

it is as suggested above, to consult on what to do about it. (In
speculating on the intentions of the United States, we mean the Administra-
tion; it may be that the U.S. Senate will in the end be more hostile than
the Bdministration to the provisions of Part V.).
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Te " In a separate letter we will report on a talk held on May 2L
with the "old Commonwealth" and the U.S.

Vh (/ﬂ,jww/iuf

Canadian Delegation
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LAW OF TREATIES-ARTICLE 62-SETTLEMENT OF PART V DISPYTES

WEO SUFFERED A HUMILIATING(BUT NOTANOT FINAL)DEFEAT WHEN ARTICLE

62 WAS RESUMED YESTERDAY.

2.FOR REASONS NOTNOT FULLY CLEAR TO US AT PRESENT THE MAJORITY
SUPPORT THAT HAD EXISTED,BOTH FOR SUBSTANCE OF AMENDMENT L.352

(THE SWEDISH-LED 13-POWER PROPOSAL FOR ULTIMATE COMPULSORY ARBIT-
RATION)AND FOR PROCEDURAL PROPOSAL TO POSTPONE VOTING ON ARTICLE

62 UNTIL 1969,FELL AWAY DURING THE LAST FEW DAYS.AFRO-ASIANS SPARKED
BY GHANA AND INDIA BECAME FIERCELY DETERMINED TO GET ARTICLE 62

(ILC TEXT )ADOPTED NOW AND EVEN THOSE AFRO-ASIANS WHO HAD EXPRESSED
PUBLIC SUPPORT FOR L.352(INCLUDING SOME OF ITS SPONSORS MOSTLY
CRANGEﬁ THEIR MINDS.COMMUNISTS (WHO LAST WEEK WERE PLEADING WITH

WEO LEADERS NOTWNOT TO BRING ARTICLE 62 AND A PRESUMABLY VICTOR-
IOUS L.352 TO A VOTE THIS YEARINATURALLY JUMPED ON THE AFRO-ASIAN
BANDWAGON ,PROF AGOCITALY,PRESIDENT OF CONFERENCE)THREW HIS INFLUENCE
ON SIDE OF DEAL DESCRIBED BELOW.

S.WEQ WERE INCAPABLE OF ADHERING TO A CONSISTENT LINE AND IN END

ITS LEADERS(USA,UK AND FRANCE)ACQUIESCED YESTERDAY IN THE FOLLOWING
DEAL WHICH WENT THROUGH CTTEE OF THE WHOLE(CW)YESTERDAY AFTERNOON ¢
(AJTWO RESLNS(L.361 AND L.362)WERE WITHDRAWN, (BONETHERLANDS ON

BEHALF OF 13 SPONSORS OF AMENDMENT L.352/REV.1 WITHDREW IT BUT SAID
...2
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THAT IT WILL BE REINTRODUCED AS A NEW RPT NEW PROPOSED ARTICLE
62BIS ON UNDERSTANDING THAT CONSIDERATION OF THIS 62BIS BY CW WILL
BE POSTPONED UNTIL 1969.(NEW 62BIS LATER TABLED AS L.352/REV.2.)
(C)THE OTHER SUBSTANTIVE SCHEMES(JPN L.339;USA L.355;URUGUAY L.343;
SWITZERLAND L.347)WERE LIKEWISE WITHDRAWN AND WILL BE REINTRODUCED
AS AMENDMENTS TO PROPOSED NEW 62BIS AND WILL NOTANOT BE DISCUSSED
AGAIN BY CW UNTIL 1969, (D)FRANCE DRAFTING AMENDMENT L,.342 WAS ADOP-
TED.CUBAN L.353 WAS WITHDRAWN AS WAS JPN DRAFTING AMENDMENT L.338,
(E)CHAIRMAN THEN DECLARED ARTICLE 62(ILC TEXT )ADOPTED(WITHOUT A VOTE)
AND SENT IT TO DRAFTING CTTEE ALONG WITH FRENCH L.342,
4, SEVERAL WESTERN DELS INCLUDING CDA THEN RESERVED THEIR FUTURE
POSITIONS ON ARTICLE 62 PENDING ACTION NEXT YEAR ON PROPOSED 62BIS.,
5.UK AND USA BELIEVE(BUT I DISAGREE)THAT THIS DEAL WAS BETTER THAN
ALTERN AT IVE OF GOING DOWN FIGHTING.AT MOMENT CREDIBILITY OF UK-USA-
FRANCE DECLARATIONS (THAT THEIR ULTIMATE ACCEPTANCE OF CONVENTION
DEPENDS ON 1969 SESSION ACCEPTING AN ADEQUATE SETTLEMENT OF DISPUTES
PROCEDURE FOR PART V)IS NOT/NOT GREAT.
6.IN RETROSPECT I THINK ONE OF MISTAKES MADE ON WESTERN SIDE WAS UK
DECISION (REPORTED OURTEL 424 MAY18)TO LET SWEDEN AND NETHERLANDS
TAKE OVER FROM UK TASK OF SPONSORING (WITH ASSORTED COSPONSORS WHO
PROVED TO BE UNRELIABLE)WHAT WAS ESSENTIALLY THE UK PLAN FOR SETTLE-
MENT OF PART V DISPUTES.PROSPECT OF A QUOTE NON-IMPERIALIST WINQUOTE
SPONSORSHIP GROUP LOOKED GOOD TO UK BUT IN END IT MEANT THAT UK HAD
NO/NO CONTROL OVER 13 SPONSORS AND WAS NOTNOT EVEN FULLY aND PROMP-
TLY INFORMED OF CHANGING THOUGHTS OF THIS GROUP

WERSHOF ***
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LAW OF TREATIES CONFERENCE~-SEVENTH PROGRESS SUMMARY-MAY13-17
ARTICLE 41(OURTEL 383 MAY5):

CTTEE OF WHOLE(CW)RESUMED CONSIDERAT ION OF THIS ARTICLE MAYI13.

USA SPOKE ON ITS AMENDMENT L+350, INTENDED TO INTRODUCE ELEMENT OF
PROPORTIONALITY,WHICH HAD BEEN TABLED AFTER EARL IER DEBATE ON THIS
ARTICLE.,FINLAND WITHDREW THE FIRST HALF OF ITS AMENDMENT L .144

BUT MAINTAINED THAT PORTION OF AMENDMENT WHICH SOUGHT TO DELETE

REF TO ARTICLE 50 FROM ARTICLE 41(5) «INDIAN AMENDMENT L.253 WITH-
DRAWNL.UK SAID ITS AMENDMENT L.257 DEALT WITH DRAFTING MATTERS EXCEPT
TO THE EXTENT THAT IT PROPOSED DELET ION OF PRESENT PARAS5 OF ARTICLE
413UK WITHDREW THIS LATTER PORTION OF ITS AMENDMENT AND SAID IT
WOULD REST ITS POSITION ON REMAINING SECOND HALF OF FINNISH AMEND-
MENT L.144 WHICH PROPOSED DELETION FROM 41(5)0F REF TO ARTICLE 50.
ARGENT INA WITHDREW PARA3 OF AMENDMENT L.244 AND ASKED THAT PARAS

1 AND 2 BE CONSIDERED AS RAISING ONLY DRAFTING QUEST IONS.

USA AMENDMENT L .260 ADOPTED 57(CDA) -14-45.USA AMENDMENT L .350 WAS
VOTED UPON IN TWO PARTS AND REJECTED.FOLLOWING THESE VOTES ARTICLE
4} WAS REFERRED TO DRAFTING CTTEE(DC)WITH FOLLOWING AMENDMENTS:
PARAS] AND 2 OF ARGENT INA L .244;HUNGARIAN L .2463PARAS1 TO 4 OF UK
L+2573AND SECOND ELEMENT OF FINNISH L .144(TO DELETE FROM PARA5 REF
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TO ARTICLE 50) .ALTHOUGH THIS LAST ITEM WAS A SUBSTANT IVE AND NOT/
NOT DRAFTING MATTER,FINLAND AND UK ACQUIESCED IN ITS REF TO DC
WITHOUT VOTE FOR FEAR THAT CW VOTE AT THIS TIME WOULD DEFEAT PROP-
OSAL;THEY WILL SEEK TO NEGOTIATE MATTER IN DC.CHAIRMAN CONFIRMED
THAT CW WILL HAVE TO CONFIRM OR REJECT WHATEVER DC MAY RECOMMEND

ON THIS POINT,IE,WHETHER ARTICLE 50 IS OR IS NOT/NOT TO BE EL IGIBLE
FOR SEPARABILITY,

ARTICLE 42(OURTEL 383):

THIS ARTICLE WAS DISCUSSED BY CW MAY13 WITH FOLLOWING RESULTS.
FINNISH AMENDMENT L.247 TO DELETE REF TO ARTICLE 58 WAS ADOPTED
42-13-36(CDA) .ON BOLIVIAN ET AL AMENDMENT L .251CINSPIRED BY VENE-
ZUELA WITH PARTICULAR BUT UNSPOKEN REF TO GUYANA BOUNDARY), SPONSORS
WITHDREW PARASI AND 2 OF AMENDMENT ; PARA3 PROPOSING DELET ION OF 42-
(BYWAS DEFEATED 20-47(CDA,USA,UK,FRANCE) -27.GUYANA DEL GAVE EMOT IONAL
SPEECH ON FOREGOING.USA AMENDMENT L.267 PROPOSING PRINCIPLE OF
STATUTE OF L IMITATIONS PERIOD FOR ARTICLES 43-47 WAS DEFEATED 21(-
CDA ,UK) =42-26.PARAL OF SPANISH AMENDMENT L .272 WITHDRAWN;PARA2
DEFEATED 25-40(CDA, USA,UK)-25.CAMBODIAN AMENDMENT L.273 WITHDRAWN.
SWISS AMENDMENT L.340 TO INCLUDE ARTICLES 48 AND 45 IN SCOPE OF
ARTICLE 42 WAS DEFEATED 12(CDA,FRANCE)-63-16.AUSTRAL IAN AMENDMENT
L.354 REQUIRING A PARTY TO ACT WITHIN ONE YEAR OF LEARNING OF
GRQUNDS FOR INVALIDATING A TREATY WAS DEFEATED 23(CDA, USA, UK)=44-24.
ARTICLE WAS THEN REFERRED TO DC WITH GUYANESE AMENDMENT L.268 WHICH
IS MERELY DRAFT ING MATTER.

cedd
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ARTICLE 612

FOLLOWING EXTENSIVE DEBATE ON JUS COGENS WHICH TOOK PLACE ON ART=-
ICLE 50,DEBATE ON ARTICLE 61 WAS BRIEF.ARTICLE WAS DECLARED BY
CHAIRMAN TO BE ADOPTED IN PRINCIPLE AND WAS REFERRED TO DC ALONG
WITH FINNISH AMENDMENT L .254.

ARTICLE 62(OURTEL 452 MAY1D):

CDA SPOKE IN THIS DEBATE WHICH LASTED SEVERAL MTGS AND WAS ACCOMP-
ANIED BY CONSIDERABLE CORRIDOR DISCUSSIONS THAT PRODUCED RESLNS

BY CZECHOSLOVAKIA(L.361)AND SWEDEN ET AL(L .362) .BOTH RESLNS PROPOSE
IN EFFECT POSTPONING DECISIONS ON ARTICLE 62 UNTIL 1965 SESSION,

AT ONE POINT SWEDEN HAD INFORMED WEO GROUP THAT THERE WAS SUBSTANT-
IAL (POSSIBLY EVEN TWO-THIRDS)MAJORITY READY TO SUPPORT AMENDMENT
L.352/REVI(WHICH PROVIDES FOR COMPULSORY ARBITRATION) ,LATER IT SEEMED
THAT THIS AMENDMENT COULD GAIN ONLY A SIMPLE MAJORITY WITH MANY
ABSTENTIONS.FOR VARIETY OF REASONS(INCLUDING DISSENSION ON T IMING
AND TACTICS WITHIN GROUP OF SPONSORS OF L.352 AND ALSO WITHIN WEO)
THE SPONSORS DECIDED TO PROPOSE (IN RESLN L.362) POSTPONEMENT UNTIL
1969 OF DECISIONS ON ARTICLE 62.DEBATE ON ARTICLE‘GZ WAS ADJOURNED
UNTIL MAY21 WHEN PRESUMABLY BOTH RESLNS WILL BE INTRODUCED UNLESS A
COMPROMISE RESLN APPEARS.

ARTICLE 6&3: |

DEBATE WAS BRIEF.WE QUERIED NEED FOR FULL POWERS TO WHICH WALDOCK
REPLIED THAT ILC WISHED TO INTRODUCE SOME DEGREE OF FORMAL ITY TO
TERMINATION PROCEDURES.UK DEL RAISED POINT REFERRED TO IN PARA

PRy
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63.04 OF COMMENTARY;WALDOCK REPLIED THAT IN CASES WHERE TREATY
PROVIDES SPECIFIC DETAILS FOR NOTIFICATION TREATY PROVISIONS WOULD
OF COURSE PREVAIL AND IN THAT SENSE IT MIGHT BE DESIRABLE TO ADD
WORDS QUOTE UNLESS THE TREATY OTHERWISE PROVIDES UNQUOTE,.IN USING
PHRASE QUOTE PURSUANT TO THE PROVISIONS OF THE TREATY UNQUOTE ILC
HAD IN MIND TREATY PROVISION WHICH REQUIRES NOTIF ICATION wITHOUT
SPECIFYING HOW NOT IFICATION IS'TO BE EFFECTED.WALDOCK AL SO EXPLAINED
REF TO ARTICLE 62(2)AND (3) IN ARTICLE 63(1)BY SAYING THAT ACT REFE~-
RRED TO IN 63(1D)WAS NOT/NOT PRIOR NOTIFICAT ION REQUIRED BY 62(1)
BUT FINAL ACT OF TERMINAT ION MADE UNDER 62(2)AND CONCEIVABLY UNDER
62(3)AS WELL .ARTICLE AND SWISS AMENDMENT L .349 WERE REFERRED TO DC
TO BE HELD PENDING FINAL DECISION ON TEXT OF ARTICLE 62.

ARTICLE 64:

THIS ARTICLE,TO WHICH NO/NO AMENDMENTS WERE SUBMITTED,WAS REFERRED
TO DC WITHOUT DEBATE.

ARTICLE 65:

FRENCH AMENDMENT L.48 WAS LITHDRAWN.ARTICLE WAS REFERRED TO DC
ALONG WITH BULGARIAN-POL ISH AMENDMENT L .278,AUSTRAL IAN AMENDMENT
L.297,PARA] OF SWISS AMENDMENT L .358,PARA1 OF USA AMENDMENT L .360
AND FRENCH AMENDMENT L .363 WHICH WERE ALL CONSIDERED TO RAISE ONLY
DRAFTING QUESTIONS.,PARA2 OF USA AMENDMENT L .360(TO DELETE PARA2(A)
OF ARTICLE 65)WAS DEFEATED 28(CDA,UK,FRANCE)=-39-20.PROPOSAL 1IN

USA AMENDMENT AND SECOND HALF OF SWISS AMENDMENT L .358 TO DELETE
PARA3 OF ILC TEXT WAS DEFEATED 24(CDA, UK,FRANCE) =46-17.WALDOCK SAID
oo
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ILC INTENDED ARTICLE 65 TO APPLY TO ALL TYPES OF INVALIDITY AND
VOIDNESS IN PART V.

ARTICLE 66(OURTEL 423 MAY10 REFERS):

THIS ARTICLE WAS APPROVED AND REFERRED TO DC TOGETHER WITH SUGGEST-
IONS,MADE ORALLY DURING BRIEF DISCUSSION OF ARTICLE,CONCERNING
POSSIBILITY OF MENT IONING EFFECTS OF SEPARABIL ITY.FRENCH AMENDMENT
L.49(LIKE NUMEROUS SIMILAR FRENCH AMENDMENTS TO OTHER ART ICLES)

WILL BE WELD IN DC PENDING A DECISION BY CW ON QUEST ION OF REFERRING
IN THE CONVENTION TO CONCEPT OF RESTR MULTILATERAL TREATIES.IN
ABSENCE OF REPLY TO OURTEL 423 MAYLO WE DID NOT/NOT PUT QUESTION
PROPOSED THEREIN TO WALDOCK.

ARTICLE 67:

THIS ARTICLE WAS ADOPTED IN PRINCIPLE AND REFERRED TO DC WITH FINNISH
AMENDMENT L.295 AND MEXICAN AMENDMENT L.356.FINNISH AMENDMENT SEEKS
TO INTRODUCE MENTION OF SEPARABILITY IN CASES COVERED BY ARTICLES

50 AND 61.CONSEQUENTLY,TREATMENT TO BE ACCORDED TO L.295 IN DC WILL
DEPEND UPON EVENTUAL DISPOSITION BY CW OF FINNISH AMENDMENT TO DELETE
FROM ARTICLE 41 REF TO ARTICLE 5O(SEE OPENING PORTION OF THIS TEL).
ARTICLE 68:

ARTICLE ADOPTED AND REFERRED TO DC WITH MEXICAN AMENDMENT L.357.
ARTICLE 69:

JPNSE AMENDMENT L.365 PROPOSING TO REMOVE THIS ARTICLE TO PREAMBLE
AND TO CAST IT IN MORE GENERAL TERMS WAS DEALT WITH IN TWO PARTS.

PROPOSAL TO TRANSFER TO PREAMBLE WAS DEFEATED 4-64-20(CDA,USA).
eeed 002131
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WE WERE NOT/NOT CONVINCED OF USEFULNESS OF THIS PROPOSAL ,WHICH

ILC HAD REJECTED.ARTICLE 65 WAS THEN REFERRED TO DC.

ARTICLE 70:

DISCUSSION OF THIS ARTICLE WAS ACRIMONIOUS.NO/NO AMENDMENTS HAD BEEN
TABLED PRIOR TO AFTERNOON OF MAY17 WHEN ARTICLE WAS DISCUSSED BUT
EASTERN EUROPEANS APPEAR TO HAVE PREPARED THEMSELVES WITH EMOT IONAL
SPEECHES TO REBUFF EXPECTED ATTEMPT TO DELETE ARTICLE 70.INSTEAD
JPN AND THAILAND TABLED AMENDMENTS (L .366 AND L,367)AT LAST MINUTE
SEEKIMG TO REDRAFT ARTICLE TO DELETE ANY REF TO AGRESSORS OR AGG-
RESSION.STATEMENTS BY UKRAINE AND USSR DELS WERE RICH IN REFS TO
HORRORS OF SECOND WORLD WAR AND IMPUTED DISHONOURABLE MOT IVES TO
PROPOSERS OF AMENDMENTS,SOME LEFT-WING AFRICAN STATES ROSE TO
OCCASION AND DEL IVERED EMOT IONAL AND IRRATIONAL SPEECHES ON SAME
THEME ,ONL Y GERMANY CLEARLY SUPPORTED AMENDMENTS,ALTHOUGH USA DID SO
IN VERY MILD WAY.WE INTERVENED TO SAY THAT,WHILE DOUBT ING NECESSITY
OF INCLUSION OF ARTICLE 70,WE WERE PREPARED TO ACCEPT IT AS DRAFTED
BY ILC3sTHAT WHILE AMENDMENTS PROPOSED APPEARED REASONABLE WE WOULD
ABSTAIN IN ANY VOTE UPON THEM IN VIEW OF STRONG OP?OSITION.WE DEP-
LORED EXTREME AND UNREASONABLE CRITICISN OF AMENDMENTS,ESPEQIALLY
BY UKRAINIAN REP WHOSE STATEMENT WAS BY FAR THE MOST INFLAMMATORY
(JPNSE AND FGR DELS BOTH CAME TO US AT CLOSE OF MTG TO EXPRESS
APPRECIATION FOR OUR INTERVENTION) JPNSE AMENDMENT L 366 WAS DEF=-
EATED 7-58-27(CDA,UK,FRANCE) .,THAI AMENDMENT L .367 DEFEATED 4-54-50;
(CDA,USA, UK,FRANCE) .ARTICLE WAS ADOPTED AND REFERRED TO DC TOGETHER

WITH LIBERIAN DRAFTING PROPOSAL MADE ORALLY DURING DEBATE.IT WAS
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FOOL ISH OF JPN TO INTRODUCE AMENDMENT AND ESPECIALLY TO DO SO AT
LAST MOMENT WHEN THERE WAS NO/NO POSSIBILITY OF THEIR LOBBYING

FOR SUPPORT.I UNDERSTAND JPNSE MEMBER OF ILC HAD FOUGHT SAME BATTLE
IN ILC WITH TUNKINCUSSR),.

(FOLLOWING PORTIONS OF TEL DEAL WITH TEXTS OF ARTICLES RECOMMENDED
BY DC AND CONSIDERED IN CW LAST WEEK).

ARTICLE 16(OURTEL 319 APR2! REFERS):

TEXT REPORTED BY DC IN DOCU C.1/8 WHICH VARIES SLIGHILY FROM ILC
TEXT,WAS ADOPTED WITHOUT VOTE.

ARTICLE 17C 97453) 315 APR2D):

THIS IS ONE OF ARTICLES BEING HELD IN COLD STORAGE IN DC PENDING
RESLN IN CW OF QUESTIONS WHETHER TO INCLUDE IN CONVENT ION CONCEPTS
OF RESTR AND GEN MULTILATERAL TREATIES.A PROVISIONAL TEXT (L .344)

OF ARTICLE 17 WAS BROUGHT BY DC BEFORE CW FOR RESLN OF A SEPARATE
PROBLEM CREATED BY USA AMENDMENT L.127CWHICH HAD EARL IER BEEN ADOPTED
BY CW)TO ADD TO PARA3 OF ILC TEXT WORDS QUOTE BUT SUCH ACCEPT;NCE
SHALL NOT/NOT PRECLUDE ANY CONTRACTING STATE FROM OBJECTING TO THE
RESERVAT ION UNQUOTE.CHAIRMAN OF DC SAID THIS AMENDMENT WAS SO CLOSE-
LY RELATED TO TREATY RELATIONSHIPS BETWEEN STATES AND INTERNATL
ORGANIZATIONS THAT DC RECOMMENDED IT BE WITHDRAWN AND REFERRED FOR
STUDY BY ILC PURSUANT TO RESLN ALREADY ADOPTED BY CW(OURTEL 259

APR7 REFERS )ASKING THAT ILC STUDY QUESTION OF TREATIES CONCL UDED
WITH INTERNATL ORGANIZATIONS.USA CONSENTED AND CWw THEREFORE CANCELLED
ITS APPROVAL OF THIS AMENDMENT,

002133
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ARTICLE 17 RETURNS TO COLD STORAGE.
YOU WILL HAVE NOTED THAT TEXTS OF ARTICLE 16 IN C.1/8 ADOPTED BY CW
AND PREL IMINARY TEXT OF ARTICLE (7 APPEARING IN L .344 CONTAIN NO/NO
PROVISIONS RESOLVING APPARENT CONFL ICT BETWEEN ARTICLES 16(C)AND
17¢4) (C) (REFERRED TO IN PARA1(A)OF YOUR INSTRUCTIONS) DESPITE SEVERAL
AMENDMENTS FOR THIS PURPOSE WHICH HAD BEEN REFERRED TO DC.CLARIF=-
ICATION OF PROBLEM THEREFORE RESTS ON STATEMENT BY WALDOCK APPEARING
fj IN SUMMARY RECORDS OF 24TH MIG OF CW THAT WHILE 16(C) IS INTENDED TO
STATE AN OBJECTIVE RULE,ACTUAL APPL ICATION OF SYSTEN WILL BE SuB-
JECTIVE IN ACCORDANCE WITH 17(4)(C).IT IS ASSUMED THAT NO/NO STATE
WILL ACCEPT A RESERVATION WHICH IT CONSIDERS TO BE INCOMPAT IBLE .
PRACTICAL RESULT APPEARS TO BE THAT AN ACCEPTANCE BY ONE STATE UNDER
17¢4) (CYOF A RESERVAT ION WHICH APPEARS 10 OTHERS TO BE INCOMPAT IBLE
WILL NEVERTHELESS SERVE TO MAKE EFFECTIVE THE INSTRUMENT OF RATIF-
ICATION ETC CONTAINING THAT RESERVAT ION.,
ARTICLES!8~19-20COURTEL 319 APR21):
TESTS OF THESE ARTICLES REPORTED OUT OF DC IN DOCUY Cel/8y,WHICH
CONTAIN ONLY MINOR DEPARTURES FROM ILC TEXT,WERE ADOPTED WITHOUT
VOTE.HOWEVER,CHAIRMANS PRACTICE(ON WHICH WE HAVE COMMENTED UNFAV-
OURABLY IN EARLIER TELS)OF REFERRING SUBSTANTIVE AMENDMENTS TO DC
WITHOUT FIRST CALLING FOR A VOTE HAD REPERCUSSIONS WHEN AUSTRIAN DEL
MBJECTED IN STRONG TERMS TO FAILURE OF DC TO TAXKE ACCOUNT OF THEIR
SUBSTANTIVE AMENDMENT L .4 TO ARTICLE 1S.THIS AMENDMENT HAD BEEN RE- ’

FERRED TO DC WITHOUT VOTE,A STEP WHICH AUSTRIANS WRONGLY INTERPRETED
...9
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TO IMPLY CWw APPROVAL OF SUBSTANCE OF THEIR AMENDMENT.
ARTICLE 21(OURTEL 319 APR2D):
TEXT REPORTED OUT OF DC IN DOCU C.1/8 WAS ADOPTED BY CW WITHOUT
VOTE BUT WITH MINOR AMENDMENT .CONCLUDING WORDS OF PARA4 WERE
AMENDED TO READ QUOTE FROM THE TIME OF THE ADOPTION OF ITS TEXT
UNQUOTE .
ARTICLES 22,23.23BIS,24 AND 25(OURTEL 319 APR21):
TEXTS REPORTED OUT OF DC IN DOCU C.1/8 WERE ADOPTED BY CW WITHOUT
VOTE.PLEASE NOTE THAT ARTICLE 22 NOW CONTAINS NEW PARA2 PROVIDING
?OR TERMINATION OF TREATIES PROVISIONALLY IN FORCE.RE ARTICLE 23,
TEXT RETAINS REF TO QUOTE TREATY IN FORCE UNQUOTE RATHER THAN QUOTE
VALID TREATY UNQUOTE AS DESIRED BY COMMUNISTS.PAX AMENDMENT TO ART-
ICLE 22(L.181)CONCERNING INTERNAL LAW WAS MADE INTO SEPARATE ARTICLE
23BIS3THIS AMENDMENT HAD BEEN ACCEPTED BY CWw LAST MONTH.
ARTICLE 26(OURTEL 319 APR2D):
THIS ARTICLE HAS NOT/NOT BEEN REPORTED OUT OF DC PENDING DISPOSITION
OF QUESTION OF RESTR MULTILATERAL TREATIES.
ARTICLES 27-34(0OURTEL 352 APR28 REFERS):
TEXTS OF ALL THESE ARTICLES REPORTED OUT OF DC IN DOCUS C.1/8 AND
Cs1/9 WERE ADOPTED BY CWw WITHOUT VOTE.IN NO/NO CASE WAS THERE ANY
SIGNIFICANT DEPARTURE FROM ILC TEXTS

WERSHOF *°*°
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LAW OF TREATIES ART 62
AFTER LENGTHY DEBATE IN WHICH CDA TOOXK PART,FURTHER ACTION ON ART
62 WAS ADJOURNED UNTIL TUE NEXT.BLIX AND OTHER SPONSORES OF L352
HAVE GIVEN UP IDEA OF BRINGING IT TO A VOTE AT PRESENT SESSION.
MOST DELS OF ALL GROUPS WANT TO POSTPONE VOTING ON ART 62(AND
ALL AMENDMENTS) UNTIL 1969 SESSION.NEGOTIATIONS ON TEXT OF RESLN
FOR THAT PURPOSE ARE GOING ON,
2.THERE APPEARS AT PRESENT TO BE SIMPLE'MAJORITY(BUT WITH MANY
ABSTENTIONS)FOR INSERT ING IN ART 62 A PROVISION FOR COMPUL SORY
ARBITRATION WHEN ALL OTHER PROCEDURES HAVE FAILED.USSR HAS HOW~-
EVER PRACTICALLY THREATENED THAT IT WILL NOT/NOT SIGN CONVENT-
ION IF SUCH PROVISION IS INCLUDED.IT IS DIFFICULT TO SEE HOw
INTERSESSIONAL CONSULTATIONS CAN PROVIDE SOLUT ION BUT IT IS WORTH
TRYING

WERSHOF
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De Legal Division . NUMBER
REFERENCE Numéro
Référence
FILE DOSSIER
OTTAWA
S > - ——
s T Law of Treaties: Article 62 - Peaceful Settlements 20— F—/—(
Procedures MISSION 8 I
Ny
ENCLOSURES =
Annexes
s you know, there have been a series of proposals for
DISTRIBUTION As y now, t a een a ser prop

peaceful settlements procedures, some of which are extremely complex.
Thus far none seems likely to prove generally acceptable. One
possible way around the difficulties which Western states feel in
accepting part UV of the draft convention (on grounds for claiming
invalidity, termination, withdrawal from or suspension of the
operation of a treaty) might be to have written into the convention
the right for states to make a reservation with respect to the whole
of Part V viv-a-vis those countries not accepting compulsory settlement
procedures. We had been looking on such a possible proposal as a
fallback p081t10n, but it may be worth advancing at this stage of the
debate as a warning to the Eastern Europeans and their supporters as to
how seriously Western countries take this issue. I am, therefore,
attaching for your signature, if you agree, a telegram to our delegation
in Vienna proposing that they give consideration to such a procedure.

Le Division

Ext, 407A/8il 2 \( ‘\‘(l\ 05\ | M/&Aﬂ’l/‘a/e
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\ SUB/SUY LAW OF TREATTES: ART 62 - PEACEFUL SEFTLEMENTS PROCEDURES

WE HAVE BEEN FOLLOWING THE DEVELOPMENTS ON ART 62 THROUGH YOUR
VERY HELPFUL REPOETS WITH CONSIDFRABLE INTEREST. IT IS NOT SURPRISING
THAT IT HAS NOT YET BEEN POSSIBLE TO REACH AGREEMENT ON A SUBJECT SO
CONTROVERSIAL, GIVEN THE LONGSTANDING USSR OPPOSITION TO COMPULSORY
SEITLEMENT OF DISPUTES. AT THE SAME TIME, HOWEVER, THE USSR UNDOUBTEDLY
ATTACHES GREAT IMPORTANCE TO ACHTEVING AGREEMENT ON A LAW OF TREATIES
CONVENTION, Td THE POINT PERHAPS OF DEPARTING SLIGHTLY FROM ITS LONGSTANDIN
POSITION ON COMPULSORY SETTLEMENT, AT LEAST IN THE LAW OF TREATIES CONTEXT,

WHERE CERTAINTY OF THE LAW IS SO IMPORTANT TO THE STABILITY OF TREATY

WONDER WHETHER THE APPROACH SUGGESTED IN YOUR INSTRUCTIONS MIGHT NOT BE
ATTEMPTED, NAMELY, A RESERVATION BY ALL WESTERN STATES AND OTHER STATES
HOLDING SIMILAR VIBEWS) WITH RESPECT TO THE WHOLE OF PART V VIS-A-VIS ALL
STATES NOT ACCEPTING SOME FORM OF COMPUI.SORY THIRD PARTY SETTLEMENT. THIS

WOULD BE FAR LESS SATISFACTORY THAN A COMPULSORY SEITLEMENT PROCIDURE

SRR

\ RELATIONSHIPS s AND, INDEED TO THE DEVELOPMENT OF A WORLD ORDER. WE
\
\\
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DISTRIBUTION '
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OF GENERAL APPLICATION, BUT IT WOULD AT LEAST PROPECT THE WEST FROM
UNILATERAL SUBJECTIVE INTERPRETATIONS OF THE ARTS CONTAINED IN PART V.

AND WOULD PREVENT THE USSR FROM FORCING ITS VIR ON THE CONFIRENCE (45 IT
SERMS TO HAVE BEEN ABLE TO DO, FOR EXAMPLE, IN THE CASE OF ART 5). 1IN ANY
EVENT WHETHER OR NOT THE WEST WERE TO FROCEED WITH SUCH A PROPCSAL, THE
THREAT OF THETR WILLINGNESS TO DO SO MIGHT INFLUENCE OTHIR DELEGATIONS IN
THEIR ATTITUDES TOWARDS THE PEACEFUL SEITLEMENTS ISSUE. IT IS EVEN
CONCEIVABLE THAT THE EASTERN EUROPEANS AND CERTATN OTHER COUNTRIES WITH
SPEGTAL INTERESTS TO PROTECT MIGHT BEGOME TSOLATED, IF A LARGE NUMBIR OF
DELS WERE PREPARED TO MAKE SUCH A RESERVATION. THE USUAL "OPTIONAL
PROTOCOL" WOULD NOT IN OUR VIEY SUFFICE UNLESS LINKED TO THE POSSIBILITY
OF SUCH A RESERVATION AS OF RIGHT, VE HAD BEEN LOOKING ON SUCH A PROPOSAL
AS A POSSTBLE FALLBACK POSTTION BUT IT MAY BE USEFUL AT THIS STAGE FOR
YOU TO DISCUSS IT AT LEAST WITH OTHER WESTERN DELS AND, IF YOU CONSIDER T

DESIRABLE, TO PUT IT FORWARD FORMALLY.

[ ~
VIES. W

1/E SHOULD BE INTERESTED IN YOUR

A Y

N
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Under-Secretary of State for External Affairs
X OITAWA, CANADA Sttt |
rom  Canadian Delegation to the Law of Treaties Conference DATE May 16, 1968
De VIENNA (2-‘(5 NUMBER 2 ? :
Numéro

REHENCE (1 telogram L35, May 11 S- ~

FILE DOSSIER
suee  Conference on the Law of Treaties - Article 59; orrawa ;ﬁﬁ‘*gg /— L
Sujet Canada ~ U.S.A. Boundary Waters Treaty -

MISSION

ENCLOSURES
Annexes

X

Pye—— We enclose for youwr information a copy of the U.S.A., statement

made on May 10 in the Committee of the Whole of the U.N. Conference on the
Law of Treaties during the debate on Article 59, which deals with the effect
of fundamental change of circumstances on the continuation of a treaty.

2 Paragraph 2(a) of the International Law Commission's Draft
Article 59 provides that

"2, A fundamental change of circumstances may not be invoked;

(a) as a ground for terminating or withdrawing from a treaty
establishing a boundary;"

3. The United States proposed an amendment (1..335) to reword sub-
paragraph (a) of paragraph 2 as follows:

"(a) as a ground for terminating or withdrawing from a treaty
drawing a boundary or 0therw1se establishing territorial
status;” ‘

L We are sending you the U.S.A. Delegate's statement, which was

made in introducing the amendment referred to in the preceeding paragraph,
because of the reference made in pp. 3-L of the statement to Canada - U.S.A.
boundary waters arrangements. In commenting upon the U.S.A. amendment towards
the end of the debate, Sir Humphrey Waldock (Special Rapporteur for the

I.L.C. on the Law of Treaties, who is present at the Conference as Expert
Consultant) said that, while he sympathized with the U.S.A. proposal and had
himself raised the matter in the I.L.C., the Commission had been unable to
find a form of words which would not unduly enlarge the exceptions and
therefore had come down fimly for the text of paragraph 2(a) in its present

form.
5. When the U.S:A. amendment was put to a vote on May 1l it was
defeated by 2 Vohomofml ), - ;3 - 28 (Canada). We abstained on the vote
et
P Cﬁ“Vbd TO: » R gy"WFW?D
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because the amendment was circulated less than 48 hours before the vote s
leaving insufficient time for us to refer it to you for consideration
and instructions. We made an explanation of o

ur vote referring simply
to the fact that there was insufficient time "o study the potentially
important significance of the amendment."

P AL s LJg

Canadian Delegation

P.5. You may wish to send copies of this to interested

Departments and to Washington.

A,

}I.HOWO
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Under-Secretary of State for External Affairs

70 OITAWA, CANADA securmy  UNCLASSIFIED

Sécurité
Canadian Delegatn.on to the Law of Treaties Conference oare . May 16, 1968
IROM  VIENNA
v NUMBER - ,
REFERENCEQur telegram 435, May 11 _ Nmio . AT ,Z/
erence .
) FILE
Conference on the Law of Treaties - Art.icle 59 f OTTAWA DOSSIER
SECT Canada = U.S.A Boundary Waters Treaty : o
' MISSION

ENCLOSURES

Annexes -

1 ' :

We enclose for yowr information a copy of the U.S.A. statement
DISTRIBUTION - made on May 10 in the Committee of the Whole of the U.N. Conference on the:
' Law of Treaties during the debate on Article 59, which deals with the effect
of fundamental change of . circumstances on the continuatlon of a treaty.

2. Paragraph Z(a) of the International Law Gonmﬁ_ssion's Draft
Article 59 prov:.das that

"2, A fundamental change of circumstanées may not be invoked; -

(a) as a ground for terminating or withdrawing from a treaty
establishing a boundary;® -

3. : ';{‘he United States proposed an ainen’dnient (L.335) to reword sub-
paragraph (a) of paragraph 2 as follows:

"(a) as a ground for terminating or withdrawing from a treaty
drawing a boundary or otherwiae establishing territorial
status;"

Le We are sending you the U.S .A. Delegate's statement, which was

made in introducing the amendment referred to in the preceeding paragraph,
because of the reference made in pp. 3-4 of the statement to Canada - U.S.A.
boundary waters arrangements. In commenting upon the U.S.A. amendment towards
the end of the debate, Sir Humphrey Waldock (Special Rapporteur for the
I.L.C. on the Law of Treaties, who is present at the Conference as Expert
Consultant) said that, while he sympathized with the U.S.A. proposal and had
himself raised the matter in the I.L.C., the Commission had been unable to .
find a form of words which would not unduly enlarge the exceptions and
therefore had come down fimly for the text of paragraph 2(a) in its present
form.

5, . Vhen the U.S.A. amondment was put to a vote on May 11 it was
defeated by a vote of 1 - 43 - 28 (Canada). We abstained on the vote

ve 0/ 2 ‘
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because the amendment was circulated less than 48 hours before the vote 3
leaving insufficient time for us to refer it to you for consideration
and instructions. We made an explanation of our vote referring simply
to the fact that there was insufficient time "to study the potentially
important significance of the amendment."

Canadian Delegation

P.5. You may wish to send copies of this to interested
Departments and to Washington.

2.
M.HW.
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) Article 59
S’W LT, nglio? 1968

o

The purpose of the amendment proposed by the United States

in L.335 is to clarify the principle expressed by the International
Law Commission in paragraph 2(a) of Article 59. We support that
principle. If the doctrine of rebus sic stantibus is to be a part
of the convention on treaties, we must be sure there are safe-
guards against misuse of the doctrine. This view was emphatically
expressed by representatives of a number of States in the last
session of the Sixth Committee. Among those specifically favoring
the principle in this subparagraph was the distinguished repre-
sentative of Thailand, Mr. Sucharitkul, who at the 976th meeting
observed that paragraph 2(a) had been added for protection of
Asian and African states. The United States would go beyond Mr.
Sucharitkul's observation and state that it has been added for
the protection of states in all parts of the world. The interna-
tional community as a whole benefits from any rule, the effect
of which is substantially to reduce the means of reopening terri-
torial questions settled by treaty. Territorial disputes con-
stitute the most dangerous source of threats to the peace. Great
care should be taken therefore that the language used in
paragraph 2(a) of Article 59 is worded as not to exclude any
treaties which were intended to settle such disputes.

The United States believes that the phrasing of paragraph 2(a)
in terms of treaties "establishing a boundary" is too restricted.

Oppenheim defines boundaries as "imaginary lines on the
surface of the earth which separate the territory of one State from
that of another or from unappropriated territory, or from the open
sea." Paragraph 11 of the Commission's Commentary clearly indicates

that the Commission intended the exclusion in paragraph 2(a) to
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2.

extend beyond boundary treaties. The Commentary indicates that
the Commission intended that the subparagraph "would embrace
treaties of cession as well as delimitation treaties".

As the distinguished Rapporteur, Sir Humphrey Waldock,
pointed out at the 835th meeting of the Commission, it is difficult
to define what treaties should be covered by the exception in
paragraph 2(a). At his suggestion, the Commission discarded the
phrase "to fix a boundary" and adopted the expression "establishing
a boundary".

The United States regrets to say that despite the improvement
in the final text adopted by the Commission, the draft article
does not appear clear on the scope of the exclusion in paragraph 2,
subparagraph (a). There are treaties such as condominium agree-
ments which, while not establishing boundaries, do establish
territorial status and which have settled terfitorial disputes.
Such treaties should, we think, be excluded from paragraph 1.
The United States and the United Kingdom, for example, are parties
to a treaty establishing condominium status for Canton and
Enderbury Islands. This treaty settled a long standing dispute
over the islands and, in our view, neither party should be in a
position.to raise rebus sic stantibus with regard to this treaty.
But this treaty certainly didn't establish a boundary. It
established a territorial status for these islands. Another common
type of treaty which is used to settle territorial disputes is the
one in which neither party renounces its existing claims, but agrees
not to press the claims in view of various concessions made on
each side which can relate to such varied matters as treatment of

minority groups, customs concessions or joint development of
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3.
resources., It 1is highly‘doubtfﬁl that these treaties can be said.
to establish a boundary. What they do 1s to recognize a"status
quo" or to create an agreed regime which takes the place of estab-
lishing a boundary. Again, excluding treéties which establish this
type of territorial status will be an invaluable safeguard against
the reopening of boundary disputes. Perhaps the most prominent
example of this Species of arrangement is the Antarctica Treaty.

I recognize that the Antarctica Treaty has special features wnich
might well prevent the doctrine of rebus sic stantibus from ever
' Becoming applicable. But it 1s_é classic example of the type of
treaty arrangement which the words "establishing a'boundary"
obviously do not cover..

Another problem is the seitlement of disputes regérding
islands. When a state withdraws in a treaty its claim to an
island, does this establish a bound;ry? It is at least'arguablé
that it dées not and unless the point is dlarified we can be
certain that sooner or later some state will claim-that rebus sic
stantibus applies to such a territorial settlement.

Yet aﬁother'class of treaties relating to boundary disputes
“are those which do not establish boﬁndaries but which are con-
cerned with ensuring that problems relating to boundarles are workgd
out In a spirit of cooperation and‘friendship. The United States
has treaties of this character with both of 1its greatvneighbors--
Canada and Mexico. On both o our borders we have joint commls-
'sions which are charged with jurisdiction over a very wide range of
‘terfitoriai ﬁroblems whose major purpose is to ensure that these

territorial problems do not become territorial disputes. I belleve
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that the Delegates of boﬁh Canada and Mexlco will agree with me

that the territorial regimes established by these treaties have been
highly successful. But in order to be successful, joint operations
of thils kind must be set up for a long period in order té ensure that
there 1is ample time to make the problem settling procedures the
accepted Way'in-both countries for avoiding disputes. The

United States-Canadian Boundary Waters Treaty of 1909, for example,
had an initial fifty-years duration. If the rule of rebus sic
stantibus were to be abplied to such treaties, it would defeat the
essential purpose of the treaties. It is precisely in cases of
fundamental change that joint commissions are of greatest value,

| because it is in such cases that the sharpest conflicts arise.
Again, these are certainly not treaties establishing a boundary

but they are treaties which should be excluded from the operation
.of paragraph 1 of Article 59. -‘

The United States does not suggest that the wording it pro-
poses for Article 59, paragraph 2(a) is the ideal one. It believes,
hoWever, that it represents an improvement over the International
Law Commission's language and earnestly hopes that the Committee
will find its proposed amendment a cbntributién to formuiating a
text which will insure the exclusion of treaties drawing boundaries
Vor otherwise establishing térritorial status from the application
of the rule contained in baragraph 1.

Mr. Chalrman, every sfudenﬁ of international law knows that
wars resulting from territorial disputes have been frequent, bloody

and prolonged.
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5.
Our fundamental purpose here is tb provide rules and procedures
which will reduce the frequency and severit& of quarrels between
siates. ‘The International Law Commission recognizéd that treaties
relating to»territorial questions required an exception from the

rebus sic stantibus principle because attempts to overthrow these

treaties could easily give rise to threats to the peéce. But the

International Law.Commission exception, as I have shown, falled to»
include, or to include clearly, a range of treaties whose maintenapce
is of great 1mportance. I urge_that this Committee, in the |
interests of the maintenance of peaceful relations among states,
broaden the International Law Commission definition to include all

treéties designed to settle or to prevent territorial disputes.
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GENERAL AGREBMONY
O TARIFPE AND TRADE

- ACCORD GENERAL
SUR LOS TARIPS DOUANIERS
BY LB COMMIRCE

TELBPHONE : 32011 254660 9823 €9 821060 Vitta le Bocage - Painie €23 Naciens
CH - £21f QEMAVE te
sxszmmwos . CO/101 =9 MAY 1968
Daar 3ir,

Mr, Me Kinnon, a member of your delegation, hes informed me
about the letter whieh you sddressed on 3 April te the Seeretary
of the Drafting Commitiee of the Conference on the law of Treaties.
In your letter you have raised 2 point concerning Article 4 which
I perceive to be of great importance to the CERRACTING PARTIES end
I have written to the Executive Secretary of the Conference regarding
this point., I attach a copy of my letter and would greatly appreslate
any further assistance you may be able to give in safeguerding the
pogition of the GAT? in tnis connexien,

Yaurs faithfully,

M, M.BE, Wershof,

Bood of the Canndien Dolegation,

United Nations Conforanee on ths
Law of PTreatics,

Houe Hoflurg,

Yienpo )
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\BLE ADDRESS : GATT, GENRVE TELEGRAMMES . GATT, GENRVE
TELEPHONE : 381000 382000 834000

ACCORD GENRERAL
SUR LES TARIFS DOUANIERS
ET LE COMMERCE

GENERAL AGREEMENT
ON TARIFFS AND TRADE

Villa le Bocage - Palais des Nations
CO/lOl GENEvVE LT SR

———
«O
<y
o

REFERENCE :

Dear Sir,

In exemining the Draft Articles, now consideration by
the Conferenge on the Law of Trsaties, I hav served that the
terms of Article 4, when read in conjunetldg with Artiele 2(1),

glves rise to & question which could f great signifieance for
the CONTRACTING PARTIES to the Ge t on Teyiffs and

Trade. -

8ince the General Agreoment Qt effective in 1948 the
CORTRACTING PARTIES have up more than a hundred instruments
emending, reetifying, modify supplesenting the Agroement.
In some respects the procedures and practices adopted by the
CONTRACTING PARTIES coastitute lex 1is end, although they
appear to be substantially’ in aoeord with the spirit of the Draft.
Articles, they may mot be fully in line with all of their provisions.

However, the PARTIES are nct, strietly spesking, an
intergovermzental zation.and, therefore, it is essential that
the term "in onal organigetion” in Artiele 2(1) should be. -
dotimdori%dtommtmmrm 8o &
the application of\the Articles of the Jaw of Treaties to instruments
of the GATT be subject to the rules of the CONTRACTDIN PARTIES.
Alternative case might be suffieiently esvered by a statement

of \mdnz:,d ng in the repert of the Conference,

I d be grateful if you would bring this matter to the
notice of the President of the Conference and of the Chairman of
the Prafting Committoe.

Yours faithfully,

0. Long
birestor-Gensral

The Executive Searstary,
United Naticns Conference an
the Law of Treaties,

Eeue mo
Vieana 1
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g >\ ACTION CODY

ai L5

4

FM VIENN MAY14/68 CONFD dJ)ﬁ/>
M
TO EXTER 442 PRICRITY C¥>
INFO BAG PRMNY DE OTT GENEV DE VIENN [ / k
- - //.0
REF OURTEL 436 MAY!1 ﬁ :?

i 9/\/777

THERE SEEMS TO BE ENDLESS SUPPLY OF SCHEMES TO REWRITE ART 62.USA

LAY OF TREATIES ART 62

HAVE NQ? TABLED L355(COPY MAILED)WHICH DIFFERS FROM L352 1IN
SEVERAL RESPECTS BUT LIKE L352 ENDS IN COMPULSORY ARBITRATION.ART
62 DEBATE STARTS TODAY.
2.WE ASKED BLIX OF SWEDEN(WHO IS A LEADER OF THE L352 SPONSORING
GROUP)WHY HE HAD DELETED EVEN A MENTION OF EXISTENCE OF ICJ.HE
SAID HE HaD TO DO IT IN ORDER TO GET BABON AND CENTRALAFRICAN
REPUBLIC TO MERGE THEIR L345 WITH HIS L346(COLOMBIA SWEDEN ETC);
L352 WAS THE MERGER PRODUCT.HE ARGUES CORRECTLY(BUT RATHER APOLOGET-
ICALLY)THAT DELETION OF REF TXGJCJ DID NOT/NOT CHANGE THE LEGAL
SITUATION SO FAR AS CONCERNS POSSIBILITY OF AGREEMENT BETWEEN 2
DISPUTANTS TO GO TO ICJ. _
3.BLIX THINKS NOW THERE IS A CHANCE [L352 QOULD GET A SIMPLE
MAJORITY VOTE AT PRESENT SESSION AND\HE AS TENTATIVELY ADVOCATING
THAT A VOTE BE SOUGHT IF SUCH VICTORY SHOULD APPEAR LIKELY.SUCH
A PROCEDURE WOULD INVOLVE REVERSAL OF WEO THINXING UP TO NW-WHICH
WAS AGAINST VOTING ON ART 62 AND AMENDMENTS THERETO ATYPRESENT
SESSION AND IN FAVOR OF TRYING TO SEND PROBLEM TO AN INTERSESSIONAL
WORKING GROUP OF SOME KIND.I AM NOT/NOT AT ALL SURE THAT BLIXS
IDEA IS A GOOD ONE

WERSHOF
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UNITED NATIONS ==

GENERAL
ASSEMBLY

Distr.
. LIMITED

~A/CONF.39/C.1/L.352
11 May 1968

ENGLISH

Originals  FRENCH

“l; UNITED NATIONS CONFBRENCE o

ON THE LAW -OF TREATIES

Committee of the Whole

N Article 62
Colombia, Finland, Gaboﬁ,-Lebanon,'Madagascar,
Netherlands, Peru, Central African Republic,
Sweden and Tunisia: Amendment to article 62

(Procedure to be followed in cases of invalidity,
termination, withdrawsl from or suspension of
the operation of a treaty)

Insert a new paragraph 3 bis reading as followss

"3 bis

Annex T

If the parties have been unable to agree upon any means of reaching a

solution within four months following the date on which the objection was

raised, either party may request the Secretary—General of the United Nations

. to set in motion the procedures .specified in annex 1 to the present

Convention." -

(l) A permanent list of oénciliators'éonsisting of gqualified jurists
representing the various legal systems of the world shall be drawn up by the
Secretary—General of the United Nations. To this end every State Member of
the United Nations and every party to the present Convention shall be
invited %o nominate two conciliators for a period of 5 years, which may be

renewed.

. (2) In the event of a dispute,; each party shall appoints

(a) one conciliator of its own naticnalify chosen either from the .
list referred to in paragraph 1 above or from outside that
lists 4
(b) one conciliator not of its own nationality chosen from the
list.
The Commission thus constituted éhall appoint a Chairman chosen from
the list.

VI.68-3005
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A/ éQNE§';39/C.l/L.. 352
page 2 - : _ '

The conciliators chosen by thé partle
a period of s1xty days after the opénlh
by the party. requestlng it.

' The con0111ators shall app01nt thelr Chalrman within s1xty days

after their own app01ntment. ' ' T

If the app01ntment of the conciliators or of the Chalrman has not
been made Wlthln the above mentioned period, it shall be made by the
Secretary-General of the United Nations. .
(3) The Commlsszon th&s constltuted shali establlsh the facts and
shall make proposals to the partles w1th a v1ew o arr1v1ng at a
friendly settlement of the dlspute.-- The Comm1s51on shall establlsh
its own procedure. Decisions of the Commission shall be taken by a
maaorlty vote. The Secretary—General shali”provide the Conmmission
w1th such as51stance and’ fa0111t1es as’ it may ‘require. The expenses
‘of the Commlss1on ‘shall be borne by the United ‘Nations. '
(4) The Comm1831on shall “be requlrea to ‘report within twelve months
of its constitutlon. Its reports shall be transmitted to the Secretary-
General and to the partles. _ '
(5) In the event of failuré of the conciliation procedure and if the
>"part1es have not agreed on a means of Judlclal settlement within three
”months from the date when it is establlshed that the conciliation
prqcedure has falled, the dlspute shall, at the request of either party
téuit, be brought before an arbitral tribunal for settlement. '

The arbitral tribuhal shall consist of two arbitrators, one
| appointed by each party, and a Chalrman app01nted by agreement between
the arbitrators. ' '

The arbitrators shall .be appointed within a period of six months
from the date when 1t 1s established that the conciliation procedure
has failed. ’ B ' ’

The Chairman shall also be app01nted within a period of six months

from the date of the app01ntment of the arbitrators by the parties. ;
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A/CONF.39/C.1/L.352
page 3

If the Chairman or arbitratops are hot appointed within the
above mentioned period, the appointment shall be made by the
Secretary-General of the United Nations.

(6) The Secretary-General shall provide the arbitral tribunal with

w

_{ such assistance and facilities as it may require. The expenses of
A
the arbitral tribunal shall be borne by the United Nations.
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13 May 1968

Original: ENGLISH

UNITED NAaTICNS CONFERENCE :
ON THE LAW OF TREATIES I

Committee..of the Whole

-Article. 62

“United States of LAmerica: Amendment to article 62

(Procedure to be followed in cases of invalidity, termination,
Awithdrawal from or suspension of the -operation of a treaty)

Proposed amendment;

1.

Amend paragraph 2 t0 read as follows:
"2, (2) If after the expiry of a period which, sxcept in cases
of special urgsncy shall not be lesé than three months after receipt of

the notification, the party making the notification has not received an-

~ objection from any other party and, in the casc of a multilateral treaty,

has ascertained that no other party has communicated any objection to the

depositary, it may carry out in the mannir provided in .Article 53 the
measurs which it has proposed.-

(p) In cases of special urgency the time poriod shall, in every

case, be sufficient to allow the other partics to make an objection."

Insert &8 a new paragraph 3 bis the following texts
M3 bis. If the parties have been unable to agree upon any means of
reaching a solution within three months following the raising .of the objections

or if they have agreed. upcn any means of settloment (other than adjudication.

‘or arbitration) which has not led to a solution within 12 months after such

agrecment, either party may refer the dispute tc the Commission on Treaty

Disputes for settlement in accordance with the procedures indicated in

JAnnex I to the present Convention,®

VI.68-3033
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3. Renumber paragfaphs 4 and 5 of ths ILC text as paragraphs 6 and T
and insert new paragraphs 4 and 5 to read as follows: '

"4. Oxcept as provided in paragrdph 5, when an cobjection
has besn raised;,the party claiming the invalidity of a treaty.or”
alleging a ground for termination, suspension or Withdréwal from a ]
treaty may not carry cut the mesasure proposaed in its notification
until the matter is resolved unless; (a) the parties agrse that
such measure may bs taken; or, (b) any international tribunal to
which the parties have submitted the dispute or, if they hLave not
submitted the dispute. to such a tribunzl, thz Commission on Treaty -
Disputes established in innex I. to the present Convention, shall have
issued an order laying'down provisional measurss to be taksn to
preserve the respective rights of eithar‘party. .

"5. A party alleging material brazach of a t%aaty may, upon
the expiry of the applicable psriod provided in paragraph 2 of this
article, suspend operation wholly if effect of the alleged breach
would be to frustrate the objaét and purpose of the treaty; otherwise,
opefatioh may be.suspendad of those provisions which were allegedly

breached or the performance of which is. directly related to or
dependent upon. performance of the provisioniallegedly3breadhed. In
the event of a-diépute as to the materiality of tha bresach or the
approyriateness of the suspension an objecting party may apply to any
competent international tribunal to.which .ths.parties have submiyted
the dispute or, if they have not,Submitﬁ&d;themdispute,to~suoh‘a
tribunal, to the Commission on Treaty Disputes for the issuanca of an
interioéutory order requiring modification of action taken under this

paragraph,"
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A/CONF. 39/0 l/L 355

Annex -
page 1
‘ “ANNEX
A(l)‘ "Commission on Treaty Dlsputes shall be established consisting of

,25vh1ghly qualified jurists representing the principal legal systems
of the world. The Commission shall reflect & wWide geographical
distribution. o
(29 Members of the Commission shall be elected by the General Assembly
“from a list of candidates-nominated by'the States parties to this
Convention. They shall serve for nine years-and may be re-elected.
(3) Subject to the -approval of the General Assembly, the Commission shall
be constituted as an organ Of the United Nations and’ authorized to
request advisory opinions from the International Court of Justice
' ‘under the conditions set forth in Article U below.
o Article 2
(1) When a dispite is referred $o0 the Commission on Tfeaty Disputes, and
unless the parties agree that the full Commission shall consider the
dispute, a sub-commission shall be appointed‘within 60 days Cbnéisting
' 'of one member appointed by each party to the dispute from among the
members of the Commission who do not possess its’nationality,fone
member appointed by each party .who pousesses its nationality (from
outside the membership of the Commlss1on where necessary) and a
chairman (not possessing the nationality of either  party) appointed
;2by the other meémbers of the sub-commission from among the members. of
the Commission. If any appointment is not made within the period of
60 ‘days, the appointment shall be made -by the Secrétary-Generai of
the United Nations or in the case of the chalrman, by the Commission
as a whole. _ '
(2). An application for provisional measures or for review of the action
' taken in respect of an alleged breach shall be considered by a sub-
commission if one has been'seleéted- otherwise the appllcatlon shall

 b&* considered by ‘the Commission as a whole.
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Annex
page 2
Article 3
(1) The Commission or any sub-commission constituted under Article 2

(2)

(3)

(1)

(2)

shall establish the facts and shall make proposals to the parties with !
a view to arriving at a friendly solution of the question. The

Commission or a sub-commission shall have the power to order

'pfovisional measures’'to preserve the rights of the parties.
‘Decisions of the Commission and of the sub-commission shall be taken

by majority vote. Subject to the foregoing, the Commission shall

establish its own procedures. _

The Secretary-General-shall.provide to the Commission or the sub-
commission such assistance and facilities as it may require.

If the propoéals made -to the parties by the Commission or sub—cqmmiésion
are not accepted within three months of being made and there remain
unresolved legal questions, or at ény time with the consent of the
parties, the Commission or sub-commission may request an advisory
opinion from the International Court of Justice. If the parties
agree, the Commission shall request the Court to form a chamber under
Article 26 of its Statute to deal with the questions.

’ ’ Article 5

The Commission or the sub~commission, as the case may be, shall be
obliged to reporf_within 12 months after the dispute has been
referred to it unless at the end of that time there is outstanding a
request for an advisory opinion; In such case, the Commission or

sub~commission may delay its report until 3 months after receipt of

. the opinion.

The report shall be transmitted to the Secretary—Generalvand the

"parties. If the Commission or the sub-commission has succeeded in

effecting a friendly solution, the report shall be confined to a brief

- statement of the facts and themsolution reached. If the Commission eor

the sub~commission has not succeeded in effecting a friendly solution,- (1
its report shall deal fully with the factual and legal elements of f

the disputes.
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_ Article 6
If no solution has been effected by the Commission or sub-commission,
the parties may agree to submit any question relating to the
interpretation or application of any of the articles contained in
Part V of the present Convention ‘to the International Court of Justice.

If within two months after issuance of the Commission or sub-commission

-report, no agreement for submission to the International Court of

Justice has been reached, any such question shall be submitted, at the
request of either party, to an arbitral tribunal for decision.
The arbitral tribunal shall consist of one member appointed by each
party to the dispute and a chairman appointed by common agreement
between the parties. TIf any of these appointments has not been made
within a period of 3 months from the request for arbitration, it shall
be made from the list of members of fhe Permanent Court of
Arbitration by the President of the International Court of Justice.
The Secretary-General shall provide the arbitration tribunal such
assistance and facilities as it may require.

Article 7 ) g
If the parties agree the arbitral tribunal may be (a) the sub-
commission of the Commission on Treaty Disputes which has been’
seized of the disputé, or (b) another sub-commission constituted in

the same manner as provided in Article 2, or (¢) the full Commission.
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UNITED NATIONS CONFERINCE ] T
ON THT LaW OF TRIATIZS N FO-3 -/, §

Committee of the Whole ; ’ _2 Article 62
H —_— !

3 }/ ORI

Central African Republic, Colombia,; Dahomey, Denmark, Finland,
Gabon, Ivory Ccast, Lebanon, Madagascar, Netherlands, Peru,
' Swoden and Tunisia: Amendmont to article 62

(Procedure tc be followed in cases of invalidity,
terminaticn, withdrawal from or suspension of
the operation of a treaty)
Insesrt a new paragraph 3 bis reading as followss
"3 bis I the parties have been unable 1o agree upon any means of réaching a
solution within four mcnths following the date on which the objecticn
was raised,; or if they have agreed upon any means of settlement other
than adjudication or arbitration and that means of settlement has not
1ed to a solution within twelve menths after such agrecment, gilther party
may request the Secretary-CGeneral of the United Nations to set in motion
the procedures specifisd in anneX 1 tc the present Coﬁvention,"
smmex I (1) 4 permanent list of conciliators consisting of qualified jurists
representing the various legal systems of the world shall be dravwn up
by the Secretary-General of the United Nations. To this end every State
Member bf the United Naticns and every parfy to the present Convention
shall be invited to nominate two conciliators for a period of 5 years,
which may be renewed.
(2) In the event of a disputc, each party shall appcints
(a) one conciliator of its own nationality chosen either from the
list referred to in paragraph 1 above cr from cutside that listg
(b) one conciliator not of its ovm naticnality choscn from the list.

The Commissicn thus constituted shall appcint a Chairman chcsen from

the list.

VI.68-3060
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The coneiliatcers chosen by the parties shall be appsihted,within:a péri@ﬁ
cf sixty days after the opening of the oﬁnéiliation procedure by the:party
requesting it.

Thé'dbncilidtcrg shall appcinﬁ'thsir Chairman within sii%y days after their
own appointuent. i '

If the appcintmsnt of the on n0111dtors or of the Chairman has not been mada;
within the abcve menticned periods, it shall be made by the S»orbtary—Gbn ral of
the United Nations. e _‘ , o ’ e
(3) The Commission thus c'nstltut d shall ostablish the facts and shall make
proposals to the partlas with a view to arr1v1ng at a frlendly settlement of the.
dispute. The Commission shall catablish its dwn:proczdure.  Decisions of the
.Commissidn shall be taken by a majority vote. Ths Secretarwaeneral shall .
prévide the Commission with such assistance and facilities as it may require. '
The expensﬁs”of’thu Cemmission shall be berne by the United Nations.

(4) The Commi &5 sion. shall be rcoulr d to.report within twelve months of its
constituticn. © Its reports shall be transmitted to the Secretary-Genefalband
to the partizs.:.

(5)< In the svent of fallure of the conciliation procadﬁrg znd if the parties
have not agreed cn a means of judicial settlement within three months from the
date when it is estéblishad that ths conciliation procedure hes failed,; the
dispute shall, at ths rsquest of either purty to it, b2 brought bsfore an
arbitral tribunal for settlement. ‘

The arbitral tribunal shall consist of tVf arbltratnrs, one app01nted by
cach party, and a Chairman appointed by agreement between the arbitratcrs.

The -arbitrators shall be appoihted within a period cof six months from the
date when it is estabiished that ths COnciliétion procedurc has failedp

The Chairman shall alsc be appcinted within a pericd cof gix months from
the date of the appcintmeﬁt cf ths arbitrators by the parties.

If the Chairman or arbitrators are not appointed within the above menticned
periocd; the appeintment shall be made by the Secretary-General of the United
Vations. ‘ |
(6) The Secrctary~- Goneral shall provide the arbitral tribunal with such
assistance and facilitics as it may regquirse. The expenses of the arbitral

tribunal shall bs borne by the United Nations.
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At the evening mee'bing of the Cormittee of the Whole, on Ma};}&(
- we were approached by the Romanian Delegation and asked if we would b
interested in exchanging views with them on how Article 62 of the draft
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articles on the Law of Treaties might be handled when it comes before the
Committee of the Whole (probably towards the middle of this week), This

was interesting, in our view, since it followed closely upon a similar Czech
approach to the British concemlrg the work of the U.N. Special Committee on
Friendly Relations (referred to in our telegram 425 of May 9)e Article 62
is of course that article in the draft Convention on the Law of Treaties
which provides a procedure for the settlement of disputes arlslng from

Part V of the Convention. In its presenmt form Article 62 is unacceptable

to the Western European Group because it contains no provisions for ultimate
cormpulsory and bindirg adjudication or arbitration.

2e The Canadian Delegation met with the Romanian Delegation for more
than an hour later on May 9 at the Canadian hotel suite. The Romanians

ed that we keep the meeting confidential and that we refrain from
iscusging the views they pub forward with other Western delegations.

Mr. Wershof opened the discussions by explaining that though the
ws he would put forward were in part his own, they closely reflected
Canadian Govemment!s policies ard attitudes as he saw thems He also
hasized that on the settlement of disputes procedures which we hoped could
- erbodied in Article 62, our views closely coincided in most respects
ith those of the WEO Group as a whole. He then went on to analyse those

Ext. 4078 /Bil.
(Admin. Services Div.}

icles, particularly in Part V, which we regard as being likely to be a
5 e of future disputes and, while doing so, he also countered those

- Wa‘%;ients which the Eastern Europeans normally put forward to support
~ 4 th own view that provisions for the compulsory and binding settlement
of. disputes are unacceptable to them (i.es that such procedures are

a somehow contrary to the concept of good faith in inter~state relations
and, moreover, infringe on tke principle of sovereign equality of States

5 and dgrogate from individual State sovereignty)e Mre Wershof then outlined

ag
lL_?-

"’m’ﬂ t.l{fg“;s t of settlement of disputes procedures which Canada would hope to see

iicle 62, To sum up, these were:

(1) Preferably they would have application to any disputes
arising out of the Treaty, bub in any event should apply
to the mare controversial articles in Part V;

0002
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(ii) The settlement mechanism should have two phases of which the
first would be a procedure for conciliation and (should that
not be successful in resolving a given dispute), the second
would entail either compulsory and binding arbitration or
compulsory and binding reference to the International Court
o Justices

(iii) The conciliation procedwe should be related in some manner to
the United Nations and would be based on parity, with each
gide equally represented and with a neutral chairman. Under
tle arbitration or judicial phase, it would be clearly agreed
in advance by the parties that they would be bound by the outcome.

Lie The acting head of the Romenian Delegation, Mr. Saulescu, then spoke; he is
a senior official from tle Foreign Ministry in Bucharest. After thanking us for the
extremely frank and forthcoming mamner in which we had set out our views, he put
forward the Romanian positione He explained first of all that it is based essentially
on a matter of principle, whid Romania shares with many other states amd not only
the Eastern Europeans, They are against the inclusion in Article 62 (or elsevhere
in other treaties) of any compulsory recourse to either the International Cowrt of
Justice or arbitration, It is the compulsory character o such provisions that they
disagree with (for the reasons which Mr. Wershof had already indicated we were well
aware of ) even though tley covld favowr such recomrse ad hoc, provided that, in the
case of each individual dispute, the parties were able to agree to it

Se Mr., Saulescu stated that he doubted whether Romania would ever want to use
Part V to seek to invalidate a treaty. It was their view that if there were to be
any abuses under Part V, the se would mare likely be die to the big powers seeking to
use its provisions against the smaller ones., (To this we later countered that, in

the first place, the larger Westem powers were afraid that quite the reverse would
happen and that, if there were any abuses under Part V, these would probably be by
the smaller amd new states seekirg to evade treaty responsibilities. OSecondly, we
considered that, insofar as it is a fact of international life that some states are
more powerful than others, recourse to impartial and compulsory settlement of disputes
would surdly favour the smaller states, who could thereby be asswed of equal treatment
which might not be the case if they were obliged to negotiate settlement of disputes
directly with the larger states without the possibility of ultimate recourse to
compulsory adjudicatione

6e The Romanians went on to state that they clearlly recognized that the
application of Part V of the Convention on the Law of Treaties will pose very
complex problems and that negotiation of an acceptable Article 62, in particular,
will therefore be a sowce of considerable disagreement at the Conference. He stated
that the Romanians therefoare are of the view that, since every delegation would have
its own instructions and since, mareover, those instructions could probably not be
changed (even if delegates might wish to do so) gufficiently quickly, in terms of the
short time remaining for the 1968 session of the Conference, it would be very
difficult to reach any consensus on the Article this year. Since they recognize that,
particularly with respect to Article 62, such a consensus is highly desirable, they
therefore believe that the Committee of the Whole would probably be best advised not
to try to adopt a text on Articls 62 this year. It would be sufficient,in their view,

l003
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if, after states have expressed thelr opinions, the Committee could agree that the
Article and proposed amendments should not be voted upon but should be taken up
again next year at the second and final session (thereby allowing states adequate
time to re~examine their positions in the light of the debate).

Te While Mr. Saulescu stressed that thess were his personal views, it is
clear that they reflect his govermmentt!s thinking. In our view they thus imply
at least a possibility of a more flexible approach from Romania on this subject.

8. Mr. Secarin of the Romanian delegation then put forward additional views.
In the se he stressed the importance of Article 33 of the United Nations Charter as
reflecting the current state o international agreement on settlement of disputes
procedures. The text of Article 62 recommended by the International Law Commission,
he argued, would allow states with a dispute full freedom of choice while at the same
time it respected state sovereignty. In this connection he referred to the work of
the Special Committee on Friendly Relations on this problem. He closed by stating
that he was not oonvinced that the inclusion in the draft Convention of procedures
for the compulsory settlement of disputes would in fact assist comventional inter-
state relations and might instead only exacerbate them,

9e Concluding the meeting, Mre Wershof first of all expressed agreement in
principle with the need to reach a consensus on Article 62 if that were possible

ard , therefore, on the desirability of not farcing it to a vote this year. For

this reason the Romanian suggestion that a decision be delayed was welcomed by Canadae

10. We ended by expressing to the Romanians in frank terms our view that it
simply was not realistic to rely on/good faith of states in respect of dispute
procedures. The very fact that the draft Comvention contained provisions relating
t0 the invalidation of treaties obtaired by fraud ar coercion showed that there was
not a universal assumption that good faith was always exercised. We explained that,
as far as concerns Article 33 of the Charter, it was our view that while it was
acceptable as a list of methods by which inter-state disputes ought to be resolved,
it had in owr opinion little practical value in cases where genuine and serious
disputes existed precisely because it did not bind states to submit to impartial
adjudication or arbitration.

11, The significance of this discussion, in our view, lies in the indication

that at least some of the Eastern Europeans are apparently prepared not to push for

a vote on Article 62 this year. It is likely that, if a vote were taken this year, the
present I.L.C. text would secure a majority and that, if that happened, some important
Western states might well decide in the lorg run not to become parties to the treaty.
Accordingly the attitude of the Romanians suggests that some Eastem Europeans are
anxious to secure a broadly based participation in the eventual Treaty. They may even
share some of ow misgivings as to the potential for abuse (without a good Article 62)

which Part V provides.

N VTSt

Canadian Delegation

P.Se (1) If you think any other Posts would find this interesting, please distribute
it from Ottawa.

oocl.l.
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P.S.(cont'd):

(2) Since writing the @b owe, and particularly para.ll,we have
heard the following from Mr. Blix of Sweden (who is the
chief promoter of the Article 62 scheme proposed in L.352).
There is now a fair chance that a sinple majority might be
lined up for L.352 at the present session; if this seemsd
likely, Blix and some other WEO members might favour pressirg
it to a vote instead of leavirg Article 62 to imter-sessional
consulbations. Developments on this will be reported by
telegram, probably before this letter reaches yous

i/

MoHoW,
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(REFTEL AND 'OURTELS -388MAY7 AND 406 MAYS REFER)
CONSIDERATION OF ART “49 WAS RESUMED IN CTTEE OF WHOLE(CY). .NETHER=
LANDS DRAFT RESLN LJ323 ADOPTED  WITHOUT VOTE.AFGHANISTAN AMENDMENT

L67/REV]1 WAS NOT AOT FORMALLY MWITHDRAWN BUT.WAS NCT/NOT MENTIONED

AND WAS GENERALLY CONSIDERED A$ WITHDRAWN.PERUVIAN AMENDMENT L230
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RALIAN AMENDMENT L296 WAS WITHDRAWN .JPNSE AMENDMENT L298 DEEEATED
2-55-27(CDA USA UX FRANCE).THE 2 PARAS OF CHINESE AMENDMENT L3021
WERE VOTED IUPON SFEPARATELY AND DEFEATED.ART AND BULGARIAN AMEND=-
MENT WERE THEN REFERRED TO DRAFTING CTTEE(DC).ART '‘S@(REETEL AND
QURTEL ' 384 MAYS REFER):FURTHER DEBATE ON MAY7 AND CDA MADE

A STATEMENT .VOTING TOOK PLACE MAY7 AMIDST PROTRACTED PROCEDURAL
HAGGLE,AMENDMENT S BY INDIA L254 MXICO L266 FINLAND L293 AND UK

312 WERE WITHDRAWN . USA SUPPORTED BY U AND. FRANCE. MOVED THAT ART
3 i L L & FLLN g i e LG iy 4 i i 4 diftnd
AN ZT DEMATNING AMFNTIMENT C DY TR EFRRPED T N WTTHONIT YT "Z‘L.‘q)\‘rf\
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WITHOUT
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2 N e Ep L

A LENGTHY DEBATE-ON THE INTENTION AND EFFECT: OF CZECH PROPOSAL
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HAD ADOPTED,AT END OF.THIS DISCUSSION,USA PROPOSAL TO

REFER ART AND ALL 3 REMAINING AMENDMENTS TO"DC WITHOUT VOTE WAS

LOST ON

BEGAN OV

TIE ROLL €ALL VOTE 42(CDA UK FRANCE)=42-7.,VOTING THEN

ART AMD AMENDMENTS.USA AMENDMENT L3392 WAS DIVIDED INTO

9 PARTS.PROPOSAL TO ADD THE WORDS QUOTE AT THE TIME OF ITS CON-

GLUSTON

OF L3832 WaAS D

N QUOTE WAS ADOPTED "43(CDA UX FRANCE)=-27-12,THE

REMAINDER

l*l

FAT

l‘?

24(CDAUK FRANCE )=57=7,URUGUAY THEN PROPOSED

THAT ART 5¢ WITH AMENDMENTS L258/CORR 1 BY ROMANIA,LS396 BY

GREECE AND APPROVED PORTION OF USA AMENDMENT L3@2 BE REFERRED

TN DC.THIS PROPOSAL WAS CARRIED 66(CDA USA DK )-2-8,THERE ENSUED

A CONFUSED DISGUSSION. ON WHETHER .THIS ACTION BY CWw CONSTITUTED

QUOTE ADOPTION UNQUOTE OF ART S5@.DEBATE ON THIS POINT WAS CONCLUDED

BY ‘3_“‘1] I"\‘I (2

Jus cog

CHAIRMAN

FROM CHAIRMAN THAT CW HAD APPROVED THE PRINCIPLE OF

ENS BUT NOT MOT ART 50 ITSELF.AS INDICATED IN' EARLIER TELS

DOES NOT ANOT SHINE IN PROCEDURAL F.IELD

ART 52:-ART AND UX AMENDMENT L31# WERE REFERRED TO DC WITHOUT . VOTE.

ART 53:-CUBAN AMENDMENT L1620 TO REPHRASE ART WAS DEFEATED ON TIE

VOTE 34-34(CDA USA)=24,PERU AMENDMENT |

.l.‘s

=3

| §

L
AN

35 TO PROVIDE THAT CHARACTER
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PAGE SIX 435 RESTR

REQUESTED THAT DRAFTING OF ITALIAN AND

HUN GARIAN AMENDMENTS" BE

IMPROVED.DC WAS-ALSO ASKED TO CONSIDER PROPER PLACE IN CONVENTION

FOR NEW PARA PROPOSED IN CHILEAN AMENDMENT

AS WELL AS PLAKE OK

ART 68, ITSELF (SEE JPN AMENDMENT 'L 337).

ART 9COURTEL 259 APR7 REFERS): =TEXT
C1/5,INCHANGED FROM ILC DRAFT, ADOPTED
ART 9 BIS(OURTEL 259 APR7):-TEX
ADOPTED WITHOUT VOTE,

ART {@COURTEL 295 APR15 REFERS TO THIS

DOCU C1/5

o
{-—I
5|
=)
iJ
>
_’
<
8]
|
&
E-—‘
]
Cl
-3
v
i)
o |
g |
5|
.r]
1
g
P

J

551

THAT POLISH AMENDMENT LS9,WHIGH CW HAD

& 415 s e 3 ! Ly

ESTABLISHED A RESIDUAL: RULE WHEREAS DC

ESTABLISHED NO/NO. RESIDUAL RULE-AFTER

TEXT WA4AS ADOPTED,BY «A VOTE O
ART 113-TEXT

VOTE.IT IS ALMOST SAME ‘AS ILC'TEXT

ART 12:-ACTION ‘POSTPONED ON -DC/ TEXT IN

1
<
—
1

1
()
)
e
-3
)
3
3

-
|

n
-
i
U
>
-
=

REPORTED OUT  CF DC. IN .DOCU

NMITHMNT UOTE RBY n’\,!.

OF BC 'IN .DOCU CGi1/5
AND ‘FOLLOWING 'PARAS )¢ ~TEXT
WITHOUT VOTE.

DOCU .C1/6 LED ' TO CONSIDER~

vaR w

ISSUE WAS

REPORTED: QUT OF &'DC “IN DOCU C1/6 WAS ADOPTED WITHOUT

ART. 12 BIS:-DC RECOMMENDED AGAINST: INCLUSION OF THIS ART- 1IN CON-=

VENTION AND RECOMMENDATION WAS

RT . 13:-TEXT' REPORTED OUT OF DC_IN' DOC

CHAIRMAN OF DC EXPLAINED THAT GDN PROP
"\"3 I?\‘. ':"]" jl_‘i\(?'.!"[‘ HNANNTE HAD T AT /n‘ AT pRrdne A

NOT

.I.7

ADOPTED. WITHOUT VOELE,

0SAL TO ADD THE WORDS QUOTE ?
ATTEMPTED BECAUSE DC DID-NOT/ :
&

¥
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PAGE SEVEN 435 RESTR

CONSIDER EXISTIN

G TEXT RESTR IN-ANY WAY RIGHT:OF STATE.TOQ SPECIFY

IN ITS INSTRUMENT OF RATIFICATION ETC THAT ITS CONSENT TO RE BOUND

WOULD TAKE EFEECT ON A 'DATE OTHER THAN DATE OF DELIVERY OF
INSTRIMENT,
ART 14: -TEXT REPORTED OUT OF: DC*IN DOCU Ci1/7,BNCHANGED FROM -ILC

DRAFT ,ADOPTED WITHOUT ¥VOTE,

-

ART 15¢=TEXT REPORTED OUT OF DG IN DOCU C1/6 ADOPTED WITHOUT VOTE,

GENERAL AND FRIVOLOUS COMMENTS:-CONFERENCE SCHEDULE CONTINUES HEAVY,

IT HAS SAT MORNING AND AFTERNOON MON-FRI SINCE REGINNING AND

- b a

HRING LAST 9 WERKS Al S0 2 FUENINGS PR WEEK AND SAT MORNINGS WHEN
RINGOLAST 2 WEEKS TALSO" 20 F I K AND. SAT MORNINGS ;WHEN
ONE ADDS FREQUENT WEO MTGS AND DAILY CANDEL MTGS IT SHOWLED BE CLEAR

THAT YOUR DEL HAS LITTLE TIME FOR MISCHIEF.HOWFVER,WE ARE ALL

ENJOYING THE CONFERENCE AND HAE NOAO COMPLAINTS.WITH 11 WORKING

DAYS LEFT OF CONFERENCE THERE IS FAIR CHANCE THAT ALL 75 ARTS

WILL AT LEAST HAVE BEEN. DEBATED,WEO HOPES OF COURSE THAT NOTAOT

ALL “WIEL HAVE BEEN ADOPTED BY'CW AND THAT AT LEAST ART 62:DECISION

WILL NOTNOT BE TAKEN THIS SESSION(SEPARATE TEL BEING SENT O N THIS),
4

WE REALIZE THAT THESE LENGTHY WEEKLY SUMMARIES CANNOTAOT BE FULLY

v’ M | A

UTILIZED BY LEGAL DIV WHILE DESK OFFICER STANFORD IS HERE IN VIENN,

L B - | PP A rd bl i [\

HOWEVER,IT IS BEST WAY FOR US TO RECORD DEVELOPMENTS SYSTEMATICALLY W aa

WERSHOR
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CANADIAN EMBASSY AMBASSADE DU CANADA

Vienna, Austria, qv
Mgy 11, 1968

: - i - .
Dear Sirs, v SR I 2/
Law of Treaties Conference .
~ Article 62

| Enclosed is an advarce set of i importarif amendments
circulated today, on which we maybomment by telegram in a few
days -~ | |
L. 343 - Uruguay ,
Le 345 ~ Gabon and Ceﬁtrel African Republic

Le 346 =~ Colombia, Finland, Lé’bano},Netherlands sPeru,
Sweden and Tunisia

L. 347 =~ Switzerland.

Yours truly,

Y\\kar/l~}4L~/>/£4J

Canadian Delegation

Legal Division,
Department of Extermal Affairs,
OTTAWA , Canada

TO: M R Sypv/FoR D 4
FROM REGISTRY

Dt “md *
i MAY 16 1568 L:
D016 133 FILE CHARGED OUT ‘ '

TO: fmon‘a[ IB,Q

R

¥ .
L'! :. “‘ i:f 4N T A
Department «f ix*s aal Affairs
AR A 0 D e . 57 - N o g AT - Y
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UNITED NATIONS

GENERAL
ASSEMBLY .

Distr.

LIMITED
A/CONF.39/C.1/L.343
10 May 1968

ENGLISH - :
Originals® SPANISH -

UNITED NWATIONS CONFERINCE
ON TH& LAW OF TRuATIES

Committee of the Whole : : - Article 62

Uruguay: . Amendment to article~62

(Procedure to be followed in cases of invalidity, termination,
withdrawal from or suspension of the operation of a treaty)

Amend the préesent text of the article to read as follows:

1. A party which alleges a material breach of a treaty as a ground for termihating

the treaty or suspending its operation, pursuant to article 57, may unilaterallx

suspend the execution of the treaty, in whole or in part.

2 A party which claims that a treaty is invalid, under articles 43, 44, 45, 46,

47, 48, 49 or 50, or which alleges a ground for terminating, withdrawing from or

suspending the operation of a treaty under articles 53, 56, 59 or 61, must notify
the other parties of its claim. The notificatian shall indicate the measure
proposed to be taken W&th respect to the treaty and the grounds therefore.

3. Ify, after the expiry of a period which, except in the cases of special
urgéncy, shall not be less than three months after the receipt of the notification,
no party has raised any objection, the party making the notification may carry out
in the manner provided in article 63 the measure'whioh it has.proposed.

4, If, however, objection has been raised by any other party,vthe parties shall

seek a solution through the means indicated in Articles 33, 35 and 36 of the

I
Cha?ﬁer of the United Nations. The same obligation will arise in case any party

raises an objection as_to the existence of any of ‘the grounds.prbvided for in

articles 51, 54, 55, 57 or 58 for the suspension or termination of a treaty.

Se The rights referred to in the preceding paragraphs may.not be invoked or )

validly exercised by a party which has not accepted in advance, for the purposes

of the dispute arising under par@graph 4 above, the obligations of pacific

settlement provided in the Charter of the United Nations, or by a party which

VI.68~2950
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refuses to accept the resolution of the competent organ of the United Nations

recommending, among the procedures enumerated in Article 33 (1) of the Chartef

of the United Nétiénséﬁthe most.appro?riaté mefhod for the peaceful settlement

of the dispute which has arisen.

6. States parties to the present Convention engage themselves to act, individ-.

ually and within the international organizations in which they are members, in

such a way as to facilitate and encourage the settlement of disputes arising

under thegpresent Convention, by peaceful means and in accordance with the

prov151ons of the Charter of the United Nations.

Ts Nothing in the foregoing paragraphs shall affeot the :rights or obligations

of the partles under any provisions in force binding the partles with regard to

the settlement of dlsputes.

’
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UNITED NATIONS

GENERAL
ASSEMBLY

Digtr.
LIMITED

4/CONF.39/C.1/1.345
10 May 1968

ENGLISH
Original: FRENCH

UNITED NATIONS CONFERENCE : ‘ : ‘
ON THE LAW OF TREATILS

Committee of the Whole : Article 62

t

Gabon and the Central .frican Republic: Amendment to article 62

(Procedure to be followed in cases of invalidity, terminaticn,
withdrawal from or suspension of the operation of a treaty)

Paragraph 3 i )

Replace paragraph 3 of the érticle by‘the followings

"3, If, however, objection has been raised by any other party, the parties
shall seek a solution through thce mcans indicated in Article 33 of the Charter

of the United Hations upon the conditions laid down in annex 4 to the prescnt

Convention,"

innex to article 62, paragraph 3

1. Lxcept as otherwise provided in a treaty or constitucnt instrument of a
regional'organization, and within the framework of irticle 33 of the Charter
of the United Fations, disputes arising from the application or interpretation
of the provisicns of Fart V of thc present Conventicn shall be brought before
a conciliaticn éommission, and, if the conciliation fails, before an arbitral
tribunal. '
2. A permanent list of experts representing the principal legal systems of the
world on an equitable gecgraphical basis shall be drawn up. h '
Such cxperts shall be appointed, on the proposal of States, by thoe
Secretary-Gencral of the United FNaticns for a period of three ysars, and shall
be eligible for re-appointment.
3. In the event of a dispute, cach party shall appoint:
(a) a commissicner of its own nationality, chosen either from the list
referred to in paragraph 2 or from outside that list;
(b) a commissioner not of its nationality, chosen frem that list.
he commission thus constituted shall appoint a chairman chosen frem the list.

VI, 68-2958
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The commissioners chosen by the'parfies shall be appointed withi@'av
period of sixty days after the cpening of the conciliation,proceduré bj. 1A
the party requesting it. ' | |

‘The appointment of the chairﬁan by the commissioners shall be made
within sixty days after their own appcintment. : '

If the appcintment of the commissioners or of the chairman has not
been made within the above-mentioned period, it shall be made by the Secretary-
General of the United Nations.

4. In the event of failure of the conciliation procedure, the dispute
shall, at the rcquest of cither party to it, be bfdughf before an arbitral
tribunal for settlement. .

The arbitral tribhnal for each dispute shall consist of threce
arbitrators, onc appointed by each party, and a chairman appointed by
agrcement between the arbitrators.

The arbitrators shall be appcinted within a period of six months after
the datelwhen it -is establishéd that the conciliation procedure has failed,
The chairman also shall be appointed within a périod of six months

after the date of the appointment of the arbitrators by the parties.

Jf the chairman or arbitrators are not appointed within the above-
mentioned period, the appointment shall be made by the Secretary-General of
the United Nations. | |
5o 4 permanent secretariat, the cost of whose activities shall be borne
by the United Nations, shali be responsible for receiving complaints and
preparing the files concerning disputes submitted tc conciliati&n,or

arbitration,
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Distr.
. LIMITED -

4/CONF.439/C 4 1/L, 346
10 May 1968 :

Original: ENGLISH

BLY

UNITED NATIONS CONFERZNCE
ON THE LAW OF TREATIES

Committee of the Whole : o Article 62

(3 bis)

Annex T (1)

Colombia, Finland, Lebanon, Netherlands, .
Peru, Sweden and Tunisia: Amendment to article 62

(Procéﬁure to be followed in cases of invalidity, termination,
withdrawal from or suspension of the operation of a treaty)

Insert as a new paragraph 3 bis the following text:

If the parties have been unable to agree upon any means of reaching

& solution within three months following the raising of the objection,
‘or if they have agreed upon any means of settlement other than

ad judication or arbitration and that means of settlement has not

led to a solution within 12 months after such agreement, either

" party may request the Secretary—Géneral of the United Hations to

set in motion the vrocedures indicated in Annex I to the present
Convention.

A Concilistion Commission shasll be established consisting of 25 highly
qualified jurists,rapresenting ihe' various. legal systems of the world

and selected having due regard to the importance of as wide a

~ geographical distribution as possible. Members of the Commission

(2)
f

&

VI.68-2967

shall be appointed by the Secretary-Genéral,ldn the nomination of
States, for 5 years and hayibe re-appointed.,
Where a dispute is referred to the Secretary-General for settlement,

and unless the parties agree that the £u11 Gommission shall consider
Ea e —— .

‘the dispute, a sub-commission shall be appointed within 60 days

consisting of one member appointed by each party to the dispute from
among the membars of the Commission who do not possess its na?idnality,
oﬁe member appcinted.by each party who possesses its nationality (from
outside\the membership of the Commission where neceséary) and a

chairman (not possessing the nationality of either party) appointed.
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by the othvr members of the sub~-commission from among the members .
of the CommlsS1on. If any appoxntment is not made within- the .f :': f
period of. 60 days the app01ntment shall be made by the Secrutary;
‘General of the United Nations. -~ )
(3) The Cormission and any sub-commission so constituted shall establish

the factsend shall make proposals to the parties with a view to

e
e,

arriving at a friendly solution of the question. The Cbmmiésion:

e

shallwes@ablish its own.procedure. Decisions of the Commission
and of the sub-commission shall be taken by majority vote. The
Seeretary-General shall provide to the Commission:or the sub-
commission such assistance and’ fa0111t1es as it may requlre. The
‘expenses of the Comm1551on and, of the sub-commiSalon shall be borne
‘by the United Nations.

(4) The COﬂHlSolOD or the sub-cormission, as the case may be, sh 11 be
obllged to report within 12 ronths of its constitution. Reports -
shall be transmitted to the Secretary-General and the parties. If
the Cormission or the sub-comnission hss succeeded in effecfing a
friepdly solution, the report shall be confined to a brief
staterient of th: facts and th: solution reached. If the
Commission or the sub-commission has not sﬁcéeeded‘in’effecting

- a friendly solution, its rercort shall deal fully with the factual
and legal elements of the dispute.

(5) If no. solution has been reached by the Commission or a sub-

, commission any question relating;to;the interpfetation or
application of any of the Articles con ained in Part V of the
present Convention may be subuitted, by agreement between the
'parties, to arbitration or to the International Court of Justice.
Failing such agreement within a period. of three months these
questions shall be subnitted, at tﬁe.request of either party,
to an arbitral tribunal for decision.‘.The;arbitral tribunal
shallvconsist of one member appointed by each party to the

" dispute and a choirman appointed by common agrecment between
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the parties. If any of these appointments has not been mede

within a period of 6 months from the request for arbitration,

it shall be made by the Secretary-Genersl of thé United Nations.
(6) The Secretsry-General shall provide the arbitration tribunal

such assistance and facilities as it may require. The

expenses of the arbitral tribunal shall be borne:by the

United Nations.
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GENERAL
ASSEMBLY

A/CCNF.39/COI/L¢34
10 May 1968 ‘

ENGLISH
" Original: FRENCH.

UNITED NATICNS CCHFERENCE
ON THE LAW OF TREATILS

Committee of the Whole : Article 62

Switzerland: Amendment to article 62

 (Procedure to be followed in cases of invalidity,
termination, withdrawal from or suspension of the
operation of a treaty)

Word the title and the article as followss »
"Procedure to be followed for claiming the invalidity of, terminating,
withdrawing frem, or suspending the cperation of, a treaty
1. 4 party which intends to claim the invalidity, terminate, withdraw from
or suspend the operation cf a treaty, under the provisions of the present
'articles,Ashall notify the other parties.of its intention. The notification
shall indicate the measure proposed tc be taken with respect to. the treaty-and
the grounds therefor. _ | ‘
2. If, after the expiry of a pericd which shall not be less than three months
after the receipt of the notification, ne party has raised any objection, the
party making the notification may, in the manner provided in article 635
(a) if it intends to claim the invalidity of a treaty, notify the other
_ parties of the date on which the treaty will terminate sc far as it is
cencerneds -
(b) if it intends tc terminate, withdraw from or suspend the opcration of
the treaty, take the measurc propoéed. ' ‘ '
3. If an cbjection is raised by any, other party; the parties to the dispute
may agrec within a period of three months after the objection, to adopt a

procedure for the settlement of the dispute.

VI.68~2972
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Z;* 'If the parties fail to reach agﬂﬂ-mdnﬁ'wi+hin the perioed laid down in
paragraph 3 above, the party which hav n&de fhe notification may, nptﬁmofe than
six months after the objection Tn'C”’ed to n pa;ag iph 3, bring the. dlspute
before the International Court of Jnstlcc'by simple aﬁpllcatlon. or before a

cqmﬁﬂpgpfaﬁﬁﬁﬂﬁbningaﬁﬁﬂﬁwyudlumjmomsumSOIpmﬂgﬁml)t

5. Unless the partics othe 171 52 agree, vhe arbitrotion procedure shall be as

follows: ‘
{a) The Committes of arbitration shali be composed of five nmenbers. iach
of the partiec shall appoint one member. Thz cther three arbitrators shall
be appeinted by agreement of the pertvies from natibhals of third States.
They shall be of different nationalities, shall not have their usua1<p1ace'
of residence in the ferritory of the pavties and sholl not be in the service
of the partics.

(b} The Ca

b

airman of the Gommittoe of arbitration shnll be appointed by
the parties from among the ax bitrators appoinved by qgre@mun of the
partics.

(¢) If within a period of three menths, the parties haver been unsble to
reach agreement on.thD apvointment of the arbitrators to be approinted

jointly, the President of the Iuternaticonal Covrt of Justice shall make
¥ N

the appointmeni. If witkin a pericd of three months cne of the parties
b

has not appointed the arbiirato: he iz responsible for appointing, the
President of the Inlernational Court of Justice snall moke the appointment.
(@) If the President of the International fourt of Justice is unable. to

do so, or is of the sawie nationalily as one of thevparties, the Vice--President
of the Invernciicrnal Cousd 2 Susiice shall make the ne:sssary appointnonts.
If the Vice-President of *he Internatiosal Court of Justice is unable to do
so, or is of the same notionality as oac of the parties, he sghall be replaced
by the most sinior member of the Court vhose notionality is not the some as
that of any of the parties. ] '
(e) Uniess the partics ovherwise agroe; the Conmittee of -arbitration

shall decide itslcwn procedure, Failing that, the provisions of chapter III
of the Hague Convention for the Pacific Setitlement of International Disputes

of 18 October 1807 shall appiy.

002186



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur l'accés a I'information

A/CONF . 39/C1/L.347
page 3 g

(f) The Conmittes of arbitration shall decide all questions submitted

to it by simple majority vote, and its decisions shall be binding on

the parties. _ '
6, Throughout.the duration of the dispute, in the absence of any agreement
to the contrary between the parties or of provisionél mzasures ordered by the
court of juris@icﬂaon, the treaty shall remain in operation between the parties
“to the dispute. |
7. If the party which has made the notification does not within thélprescribed
period of six months have recourse to one of the tribunals referred to in
paragraph 4, it shall be deemed to have renounced its claim of invalidity or

the measure proposed.”
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REF QURTEL 424 MAY12

LAY OF TREATIES,ARTICLE 62

WE ARE MATLING DIRECT TO LE®AL DIV COPIES OF 4 IMPORTANT PROPOSALS
CIRCULATED TODAY:URUGUAY L.343;GABON AND CENTRAL AFRICAN REPUBLIC
L.345,COLOMBIA,SNEDEN,EﬁC L.3463SYITZERLAND L.347, -

5, URUGUAY PLAN IS INTERESTING BUT STOPS SHORT OF ASSURING CO¥P-
ULSORY ADJUDICATION OR ARBITRATION AT THE END OF THE ROADSIT WOULD
IN'EFFch EMPOWER SECURITY COUNCIL GR‘UNGA TO ORDER SUCH COMPULSION
WHICH DOES NOTAOT SEEY VERY LIXELY PROSPECT.

3.GABCN SCHEME MUST HAVE BEEN STIWULATED BY FRANCE.IT ENDS UP WITH
CO¥PULSORY ARBITRATION.COLOMBIA PLAN IS MOSTLY DERIVED FROM UX
DETAILED.SCHEME-SEE'Péﬁés REFTEL.YE MEARD LATER TODAY THAT CARON
AND CENTRAL AFRICAN 2EPU3LIC MAY MERGE THEIR PROPCSAL WITH COLOCMBIA
£TC L.346. |

4.54TSS L.347 1S ONE REFERRED TO IN oND SENTENCE PARA3 OURTEL 382
MAYS.

5.USA AND' UK ARE NOT/NOT HOPEFUL THAT WORKING GROUP WILL BE ESTAB-
LISHED BY CTTEE OF WHOLE(CY)T O STUDY ARTICLE 62 OR &NYTHING ELSE.
THEY ARE HOPEFUL HOWEVER THAT CW WILL DECIDE NOTAOT TO VOTE ON
ARTICLE 62 WHEN IT COYES UP IN FEU DAYS,LEAViNG IT TO BE DISCUSSED
THROUGH INF ORM AL %ACHINERY.BETNEEN THE SESSIONS.UK WONDERS WHETHER
SUCH INFORMAL TALKS MIGHT BE ARRANGED IN CONTEXT OF FRIENDLY

LK K 1 2 B
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RELATIONS CTTEZ WTG IN NY TRIS SEP,

POSTCRIPT :SINGE WRITING 430VT L.345 AND L.346 HAVE BEEN MERGED IN
L.352(COPY BEING AIRMAILED T0 LEGAL DIV).L,352 IS CLOSER TO GABON
L.345 THAN TO WESTERN L.346.L.352 SNDS 1N COMPULSORY ARBITRATION
SUT DOES NOT AIGT EVEN MENTION 3Y NAWE POSSIBILITY OF PARTIES AGREE-

ING TO €0 TO ICd
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Distr.
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G E N ER A L A/CONF.39ég.1/L.343
, W N IRY. ) 10 May 196 S
AS §E/’\"l‘\ BLY o ENGLISH |

Originals SPANISH

UNITSD NATIONS CONFERENCE
ON THi LAW OF TRuATIES

Committee “of the Whole o Article 62 o

Uruguay: ~Amendinent to arti019762

(Procedure to be followed in cases of invalidity, termination,
withdrawal from or suspension of the operation of & treaty)

Amend the present text of the article to read as followss

1. A party which alleges a material breach of a treaty as a ground for terminating

the treaty or suspendiné its operation, pursuant to article 57, may unilaterally

suspend the execution of the treaty, in whole or in part.

2. ' A party which claims that a treaty is invalid, under articles 43, 44, 45, 46,

47, 48, 49 or 50, or which alleées a ground for terminating, Withdfawing from or

suspending the operation of a treaty under articles 53, 56, 59 or 61, must notify

the other partics of its claim. The notification shall indicate the measure
propesed to be taken with respect to the treaty and the grounds therefore.

3. If, after the expiry of a period which, except in the cases of special
urgency, shall not be less than three monthe after the receipt of the notification,
no party has raised any objection, the party making the notification may carry out
in the manner provided in article 63Ithe measurs which it has proposed.

4. If, however, objection has béen raised by any other party, the parties shall

seek a solution through the means indicated in Articles 33, 35 and 36 of the

I
Charter of the United Nations. The same obligation will arise in case any party

rois oo an objection as to the existence of any of the grounds provided for in

articles 51. 54, 55, 57 or 58 for the suspension or termination of a treaty.

Se The rights referred to in the preceding paragraphs may not be invoked or

validly exercised by a party which has not accepted in advance, for the purposes

of the dispute arising under paragraph 4 sbove, the obligations of pacific

settlement vprovided in the Charter of the United Nations, or by a party which

VI.68-2950
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refuses to accept the resolution of the competent organ of the Unlted hatlons

recommendlng, among the procedures enumerated in Article 33 (1) of the Chalteg

Jof the United Nations. the most appropriate method for the peaceful settlement

of the dispufte which has arisen.

6. States parties to the present Convention engags themsclves to act, individ—

wally and within the international organizations in which they are members, in

such a way as to facilitate and encourage the gettlement of disputes arising

under the present Convention, by peaceful means and in accordance with the

provisions of the Charter of the United Nations.
T Nothing in the foregoing paragraphs shall affect the rights or obligations
of the parties under any provisions in force blndlng the parties with regard to

the settlement of dlsputesﬂ
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4/CONF.39/C.1/L.345
10 May 1968

ZENGLISH
Original: FRENCH

UNITED NATICNS CONFERENCE
CN THIZ LAW OF TREATIIS

Committee of the Whole Article 62

Gabon and the Central .frican Republic: Amcndment to- article 62

(Procedure tc be followed in cases of invalidity, terminétion,
withdrawal from or suspension of the operation of a treaty)

Paragraph 3

Replace paragraph 3 of the article by the followings

M3, If, however, objection has been raised by any other party, the parties
shall seek a solutibn through the means indicated in Article 33 of-the Charter

of the United Wations upon the conditions laid down in snnex A to the present

Convention.,"
innex to article 62, paragraph 3
1. Txcept as otherwise provided in a treaty or constituent instrument of a

regional organization, and within thé framework of irticle 33 of the Charter

of the United Kations, disputes arising from the application or interpretation
of the provisions of Fart V of thc present Convention shall be brought before

a cdnciliation commission, and, if the conciliation fails, before an arbitral
tribunal.

2. A permanentvlist of experts representing the principal legal systems of the
world on an equitable gecgraphical basis shall be drawn up.

Such e¢xperts shall be appointed, on the proposal of 3tates, by the
Secretary-Genceral of the United Naticns for a period of three years, and shall
be eligible for re—appointment. |
3. In the event of a dispute, cach party shall appoint:

(a) =a commissicner of its own nationality, chosen eithor frbm the list

referred to in paragraph 2 or from ocutside that list;

(b) a commilssicner hct of its nationality, chosen from that list.

The commission thus constituted shall appoint 2 chairman chosen frcem the list.

VI.68-2958
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The commissionors_oﬁoscn by the éaft;es shall be appointed within g;‘I\ f
pericd of sixty days after the openihgléf thbfconciliation procedure ﬁyw N
the party requesting it. ' ~ ’ !

- -The appointmentvofwthe chairman by the commissignqrs‘sygll be'madp E
within sixty days after their own appointment, ) -

If" the appointment cf the commissionefs or of the chairman has not
been made within the abovo—mentidnod period, it shall be made by the’Secrétafy~
General of the United Nations. -

4. In the cvent - -of failurc of ﬁhe conciliation procedure,:the disputce
shall, at the roquest of cither party to it, be brought before an arbitral
tribunal for settlement.

The arbitral tribunal for each dispute shall consist of three
arbitrators, one appointed by each party, and a chairman appointed by
agrooment between the arbitrators. '

The arbitratgrs shall be appcipted within a period of six months after
the\date when it is established .that the conciliction procedure has failed.

The chairman also shall be appointced within a period of six months
after tho date of the appointment of the arbitrators by the partics.

If the chairman or arbifraﬁors arw not appointed within the above-
mentioned period, the appointment shall be made by the Secrctary-General of
the United Wations. |
5. A permanent gecretariat, the cost of whose activities shall be borne
by the United Natibns, shall be responsible for receiving complaints and
_preparing the files concerning disputes submitted t¢ conciliation or

arbitration.

-
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ON THE LaW

OF TREATIES

Committee of the Whole Article 62

(3 bis)

Colombia, Finland, Lebanon, Netherlands,
Peru, Sweden and Tunisia: Amendment to article 62

(Procedure to be followed in cases of invalidity, termination,
withdrawal from or suspension of the operation of a treaty)

Insert as a new payaéréphf}kﬁg thevfollowing.text:

If the parties havé been unable to,agrée_qpon any means of reaching

a solution within threé months following the raising of the objection,
or if they‘have agreed upon any means of settlement other than

ad judication or arbitration and that means of settlement has not

. led to a solution within 12 months after such agreement, either

Annex I (1)

(2)

V1.68~2967

party may request the Secretary-General of the United Nations to

set in motion the procedures indicated in'Annex I to the present
Convention. | ,

A Concilistion Commission ghsall be established consisting of 25 highly -
qualified jurists representing fhe various legal systems of the world
and selected having due regerd to the importance of ds.Wide a
geographical distributidn as possible.. Members of thé Commission

shall be appointed by the Secretary-General, on the nomination of
States, for 5 years and may be re-appointed.,

Where a dispute is referrad to the Secretary-Gensral for settlement,

and unless the parties agrse that the full Commission shall consider

’the dispute, a sub-commission shall be appointed within 6 days
consisting of one member appointed by each party to the dispute from
-among the members of the Commission who do not possess its nationality,
ohe member appointed by each party who possesses its nationality (from
outside the membership of the Cémmission where necessary) and a

chairman (not possessing the nationslity of either party) appointed
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(3)

by the other members of the sub-conm1531on from‘among the members
of the Commlssion. If any app01ntment is not made within the
Uerlod of 60 days the appointment shall be made by the Secrutary—
General of the United Nations, ’

the factsamd shall make proposals to the pqrtles wlth a view to

The Cormission and any sub—comm1ss1on s0 constltuted shall establlsh : iy
It

arriving at a frlendly solution of the guestion. The Comm1s31on

shall establish its own procedure. Decisions of the Commission

~and of the sub-commission shall be taken by majority vote. The

(L)

(5)

Secretary-General shall -provide to the Commission or the sub-

corzaission such assistonce and facilities as it may require. The

:expunsus of the ComnlsS1on and of thv sub-commlselon shall be borne

by the Unlted Nations.

The Cormmission or the sub-cormission, as the case may be, shall be
obllged to report within 12 months of its constitution. Reports -
shall be transmitted to the Secretary-Genersl and the parties. If
the . Cormission or the sub-comuission hss suceceded in effecting o

friendly solution, ths report shall be confined to a brief

stntement of th: facts and th: solution reached. If the .

Comnission or the sub-commission. has not succeeded in effecting
5 friendly solution, its recort shall deal fully with the factual
and legal elements of the dispute.

If no solutlon has been reached by the Commission or a sub-

commission any question relating to the. interpretation or

‘ amblication of'any of the Articles con ained in Part V of the

presunt Convention may be subuitted, by agreement between the
partlns, to arbitration or to the International Court of Justice.
Failing such agreement within a psricd of-three-months thege
questions shall be subiitted, at the request of either party, -
to an arbitral tribunal for decision. The arbitral tribunal
shall consist of one mambef appoihted by each party to the

dispute and a chairman appointed by common agrecment.between !
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the parties., If any of these appointments has not been made
within a period of 6 months from the requzsst for arbitration,

it shall be made by the Secreteryaﬁenerél of the United Nations.
The Secretary-General shall provide the arbitration tribunal
such assistance and facilities as it may require, The
expenses of the arbitral tribunal shall be borne by the

United Nations.
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&/CONF.39/C.1/L.347
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- ENGLIGSH

4 ' Original: FRENCH
UNITED NATICNS CONFERENCE '
ON THE LiW OF TREATITS

Committee of the Whole _ ’ article 62

Switzerland: Amendment to article 62

(Procedure to be followed in cases of invalidity,
termination, withdrawal from or suspension of the
operation of a treaty)

Word the title and the article as follows: _
"Procedure to be followed for claiming the invalidity of, terminating,
withdrawing from, or suspending the cperation of, a trgaty - |
1. 5 party which intends to claim the invalidity, terminate, withdraw from
or suspend the operation of a treaty, under the pfovisions of the present
articles, shall notify.thé cther parties of its intention. The notification
shall indicate the measure proposed'tq be teken with‘rospect to the'treaty and
the grounds therefor.
2. If, after the expiry of a pericd which shall hot be less.than three months
after the recgipt of the notification, no party has raiscd any objec%ion, fhe
party making the notification may, in the manner provided in article 63s
(a) if it intends té claim the invalidity of a treaty, notify the other
parties of the date on which the treaty will terminate sc far as it is
cuncerneds o | ’
(b) 4if it intends tc terminate, Withdfaw from or suspend the operation of
the treaty, take the measurc proposcd.
3. If an objection is raised by any other party; the parties to the disiute
may agree wWithin a period of three months after the objeection, to addpt a '

procedure for the settlement of the disputen

VI.68-2972
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: L. If the parties fail to reach agroewent ulthln the period laid down 1n o
paragraph 3 aoove, the party which has made the notlflcatlon may, not more than
six months after the objection referred to 1n .paragraph 3, bring the dlspute
before the International Court of JUStlce By 51mple appllcatlon, or before a

conmittee of arbitration in conformity with the provisions of .paragraph 5.

(7

5. Unless thc partics otherwise agree, the arbitration procedure shall be as

follows?
(a) The Committee of arbitration shall be composed of five membefs. fach
of the parties shall appoint one member. The other -three arbitrators shall
be appointed by agreement of the parties froﬁ nationals of third States.
They shall be of different nationalitics, shall.nOt have their usual place
of residence in the territory of therparties and shall not be in the service
of the partiecs. :
(b) The Chairman of the Committee of arb%ﬁration shall be appointed by

 the parties from among the arbitrators appointed by agreement of the

parties.
(c) 1If w1th1n a period of three months, the parties have been unable to
reach agreement on the appointment of the arbltrwtors to be appointed
jointly, the President of the International Court of Justice shall make
the appointment. If within a periocd of thfee'months one of the parties
has not appointed -the arbitrator he is respomsible for appointing; the
President of the International Court of Justice shall make the appointrent.
(d) 1If the President of the International Court of Justice is unable to
do so, or is of the same ndationality as one of the. parties, the Vice-President
of the International Court of Justice shall make the necessary appointnents.
If the Vice-President of the International Court of Justice is unable to do
so, or is of the same nationality as onc of the parties, he shall be replaced
by the most senior member of the Court whose nationality is notxﬂne same as
that of any of the parties. ' '
(e) Unless the partics otherwise agree, the Conmittee of: arbitration
shall decide 4ts own proéedure. Failing that, the provisions of chapter 1II -
of the Hague Convention for the Pacific Settlement of International Disputes k
of 18 October 1907 shall apply.
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(f) The Committee of arbitration shall decide all queétions submitted

to it by simple majority vote, and its decisions shall be binding on

the parties. . .
6. Throughout the duration of the dispute, in the absence of any agreement
to the contrary between the partiés or of provisional mensures ordered by the
court of jurisdiction, the treaty shall remain in operatioﬁ batween the parties
to the dispute.
7. If the party which has mode the notification does not within the prescribed
period of six months have recourse to one of the tribunals referred to in
paragrarh 4, it shall be deemed to have renounced its claim of invalidity or

the measure proposed.”
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REF OURTEL 382 MAY5

[ Law OF TREATI@WEO GROUP ART 62

WEO GROUP MET AGAIN WED,MAYS TO CONTINUE CONSULTATIONS ON ART 62,

PARTICULARLY IN LIGHT OF A PAPER(PREPARED BY DE BRESSON,FRANCE)
WHICH SET OUT IN WRITTEN FORM ESSENTIAL CHARACTERISTICS OF A

SYSTEM OF COMPULSORY SETTLEMENT PROCEDURES WHICH HAD BEEN DISCUSSED
AT EARLIER MTG ON FRI,MAY3 AND WHICH WAS OUTLINED IN REFTEL.
2.GROUP FIRST AGREED THAT PAPER ACCURATELY REFLECTED CONSENSUS OF
WEO VIEWS.BRIT THEN SUGGESTED THAT,IN LIGHT OF RECENT EVENTS IN
CTTEE OF WHOLE(CW) (ESPECIALLY WITH REGARD TO WHAT HAD HAPPENED ON
ART 58) THERE WAS SOME DANGER IN WITHHOLDING DRAFT AMENDMENTS ON

ANY GIVEN ART UNTIL CW WAS ACTIVELY ENGAGED IN DEBATE ON THAT ART.
THEREFORE, ALTHOUGH GROUP HAD EARLIER AGREED THAT ONLY SWISS AND
JPNSE(L338 AND L339)AMENDMENTS TO ART 62 SHOULD BE TABLED IN ADVANCE
OF DEBATE,BRIT PREFERRED ALSO TO TABLE AS SOON AS POSSIBLE THEIR
MORE COMPLEX SETTLEMENT SCHEME,GROUP AGREED TO THIS THOUGH FRENCH
REITERATED THEIR OPPOSITION TO STRUCTURE OF PROPOSED CONCILIATION
COMMISSION AND ASKED BRIT TO RECONSIDER MATTER CAREFULLY BEFORE
THEY FORMULATED FINAL TEXT.

3.IT WAS GROUPS UNDERSTANDING THAT BRIT WOULD PROBABLY TABLE MAYid,
HOWEVER, THEY HAVE NOW ARRANGED WITH SWEDEN(BLIX)AND NETHERLANDS
(RIPHAGEN) THAT THESE 2 COUNTRIES SHOULD TAKE OVER TASK OF PRESENT-

L N ) 2
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ATION OF A MODIFIED VERSION OF BRIT FORMULATION.WE HAVE NOT/NOT
YET SEEN LATEST TEXT BUT UNDERSTAND THAT REFS TO ICJ HAS BEEN
SUBSTANTIALLY MODIFIED

| WERSHOF
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Commi ttee of the Whole - B334—— | article 62

et

Colombia, Finland, Gabon, Lebanon, Madagascar,
Netherlands, Feru, Central African Republics
Sweden and Tunisia: Amendment to article 62

(Prooedure to be followed in cases of invalidity,
termination, withdrawal from or suspension of
the operation of a treaty)

Insert a ﬁew paragraph.S Eig.reading as follows:

"3 bis If the parties have veen unable to agree upon any means of reaching a
solutioh within féur months following the date on which the objection was
raised, either party may request. the Secretary-General of the United Nations
to set in motion the procedures specified in annex 1 to the present
Convention."

Anmex I (1) A permanent list of conciliators consisting of qualified jurists
representing the &arious legal systems of the world shall be drawn up by the
"Secretary—-General of the United Nations. To this end every 3tate Member of
the United Nations and every parfy:to the present Convention shall be
invited to nominate twovconciliatois for a period of 5 years, which may be
renewed.

(2) In the»evept of a disputg, each party shall appoint:
(a) one céndiliator of its own naticnality chosen either from the
1ist‘raferred to in paragraph 1 above or from outside that
A iist; v
(f) ohe conciiiator not of its own nationality chosen from the
_ - list. f A
The Commission thus constituted shall appoint a Chairman. chosen from

; the list.
.. :

VI.68-3005
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The conciliators.ch0sen by the pertieeishall be appointed Within
a:peridd of sixty days after the opening of the conciliation procedure \
by the party requesting it. ' o o ;:‘x“
. .The eonciliators shall appoint their Chairman within sixty days BN ‘ _
after their own appointment. - I PR 4

If the apﬁointment of the conciliators or of the Chairman has not
been made within the above mentioned period, it shall be made by the
Secretary—General of the Unlted Natlons. A . ,

(3) The Commission thus constituted shall establlsh the facts and
shall make proposals to the parties Wlth a v1ew to arr1v1ng\at a
friendly settlement of the dispute. The Commissioh shall establish .
its own procedure. Decisions of the Comm1ss1on shall be taken by a
majority vote. The Secretary—General shall prov1de the Commission
with such. as51stance and facilities as it may require. The expenseé
of the Commlss1on shall be borne by the United Nations. :

(4) The Commission shall be required to report within twelve months
of its constitution. Its reports shall be transmitted to the Secretary-
"General and to the parties. ‘

(5). In the event of failure of the conclllatlon procedure and if the

parties. have not agreed on a means of Judlclal settlement w1th1n three

" months from the date when 1t is established that the conclllatlon

procedure has failed, the dlspute shall, at the request of elther party
to it, be brought ‘before an arbitral trlbunal for settlement.

The arbitral trlbunal shall consist of two arbitrators, one
appointed by each party, and a Chalrman app01nted by agreement between
the arbitrators. ‘ ’

The arbitraters shall be appointed wifhin a period 6f six months
from the date when it is established that the conciliatibnlprocedure
has failed. - A | '

The Chairman shall also be appointed within a period of six months

from the date of the appointment of the arbitrators by the parties.
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If the Chairman or arbitrators are not appointed within the
above mentioned period, the appointment shall be made by the
Secretary—-General of the United Nations., |

i (6) The Secretary~General shall provide the arbitral tribunal with
Z such assistance and facilities as it may require. The expenseé of
” the arbitral tribunal shall be borne by the United Nations.
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FOR ATTN LEGAL DIV FRI | o 7/7

LAW OF TREATIES ART 66
WE HAVE DISCUSSED WITH WALDOCK AND ROSENNE THE POINT RAISED IN
COMMENTARY AND INSTRS ON ART 66, BOTH SAY THAT PARAILCBIAPPLIES
NLY TO FULLY EXECUTED PROVISIONS OF A TREATYCEG PAYMENT OF A
SUM OF MONEY)AND CANNOT/NOT PROPERLY BE INTERPRETED IN THE WAY
SUGGESTED IN THE COMMENTARY.WALDOCK SAID HE WOULD REPLY IN THIS
SENSE IF A QUESTION ON THIS POINT WERE PUT TO HIM DURING THE
DEBATE ON ART 6S6.
2. GIVEN THE TENDENCY OF THE CONFERENCE TO FAVOR THE ILC DRAFT
N QUESTIONS WHICH ARE DOUBTFULCOR WHICH THE DELS DO NOT/NOT
UNDERSTAND)AND THE COMPLEX NATURE OF QUR POINT,AN AMENDMENT OF
THE KIND MENTIONED IN PARA2 OF THE COMMENTARY WOULD SEEM TO US
TO HAVE NO/NO CHANCE OF ADOPTION.IF YOU WISH US TO PURSUE MATTER
FURTHER,WE RECOMMEND IT :BE BY PUTTING A QUESTION TO WALDOCK
Qéj\DURIN? DEBATE AND OBTAINING HIS ANSWER FOR THE RECORDS
3. PROPOSED QUESTION WOULD BE ALONG FOLLOWING LINES: BEGINS:COULD
THE EXPERT CONSULTANT COMMENT UPON THE WORDS QUOTE RIGHT,OBLIGAT-
ION OR LEGAL SITUATION OF THE PARTIES CREATED THROUGH THE
EXECUTION OF THE TREATY PRIOR TO ITS TERMINATION UNQUOTE WHICH
APPEAR IN PARA1(B)OF ART 66.0UR QUESTION IS WHETHER THESE WORDS
ARE INTENDED TO REFER ONLY TO RIGHTS,OBLIGATIONS AND LEGAL

SITUATIONS WHICH ARISE FROM "ACTS FULLY COMPLETED PRIOR TO THE

D
e e 8
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TERMINATION OF THE TREATY,0R DO THEY REFER ALSO TO RIGHTS, OBLIG-
ATIONS AND LEGAL SITUATIONS WHICH DEPEND FOR THEIR IMPLEMENTATION
UPON ACTS CARRIED OUT BY THE STATES PARTY THROUGHOUT THE LIFE OF
THE TREATY?

TO GIVE A SPECIFIC EG,A TREATY BETWEEN STATES A AND B PROVIDES A
RIGHT OF NAVIGATION FOR SHIPS OF STATE A UPON A RIVER OF STATE B,
WHICH RIGHT STATE A EXERCISES THROUGHOUT THE DURATION OF THE
TREATY.IF STATE B WERE LAWFULLY TO TERMINATE THE TREATY,WOULD THE
RIGHT OF NAVIGATION CREATED BY THE TREATY FOR SHIPS OF STATE A
CEASE, OR COULD STATE A PROPERLY MAINTAIN THAT THE TREATY HAD
CREATED A RIGHT,OBLIGATION OR LEGAL SITUATION,WITHIN THE MEANING
F PARA1(B),WITH RESPECT TO SUCH NAVIGATION, WHICH COULD NOT/NOT
BE AFFECTED BY THE TERMINATION, END OF QUESTION,

4, IN CONSIDERING WHETHER WE ‘SHOULD PUT THIS QUESTION, YOU VMAY WISH
TO TAKE INTO ACCOUNT THE FACT THAT NO/NO MATTER HOW THEORETICALLY
THE QUESTION IS PHRASED, IT WILL BE OBVIOUS TO ALL INTERESTED

PARTIES THAT ITS RELEVANCE FROM CDN VIEWPOINT RELATES DIRECTLY TO
OUR TREATIES WITH USA.

5. PERHAPS YOU COULD FORMULATE THE QUESTION IN A BETTER WAY.AS WE
MAY REACH ART 66 BY MIDDLE NEXT WEEK,AND AS WE WISH TO SHOW WALDOCK
PROPOSED QUESTION IN ADVANCE,PLEASE TRY TO HAVE YOUR INSTRS REACH
US BY TUE, aM

WERSH OF
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FM VIENN MAYS/6% RESTR (yéﬂkﬂ/‘?éan
T 0 EXTER 476 PRIORITY T

INFO TT PRMNY(GOTLIEB)DE OTT égéj.ifa;,ﬁfég___

REF YOURTEL L415 MAY7 ¥

LAY OF TREATIES ART 49

THANKS FOR PROMPT REFTEL.UNEXPECTEDLY ART 49 AND DEKAFT RESLN
QUOTED IN OURTEL 38S(INTRODUCED AS L323)WERE CALLED UP FOR
DECISION TUE NIGHT MAY7.C(ONE OF OUR PROBLEMS HERE IS ERRATIC

MANNER IN WHICH CHAIRMAN AND SECRETARIAT FORC

=

CTTEE OF WHOLE
TO DEAL WITH MATTERS PREVATURELY.MANY DELS HAD NOT/NOT EVEN
SEFN RESLN BEFORE TUE NIGHT),

2.,RESLN WAS ADOPTED WITHOUT A VOTE.AFGHANISTAN AMENDMENT L67/
REV1 WAS NOT/NOT FORMALLY WITHDRAWN BUT waS NOTAOT MENTEONED
AND WAS PRESUMED BY ALL TQ BE WITHDRAWN.ALL OTHER AMENDMENTS
WERE EITHER DEFEATED OR WITHDRAWN EXCEPT BULAGARIAN L289 WHICH
WAS ADOPTED 49-15-33(CDA USA FRANCE);THIS AMENDMENT. CHANGED
PHRASE QUOTE PRINCIPLES OF THE CHARTER UNQUOTE TO READ QUOTE
PRINGIPLES OF INTERNATL LAY EMBODIED IN THE CHARTER UNQUOTE.

ART 49 AS THUS AMENDED wWAS THEN SENT TO DRAFTING CTTEE

=

WERSH OF
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1015 VIENNA, Austria,

May 8, 1968
PERSONAL AND S LU
CONFIDENTIAL
SO T’ | 3
G
Dear Larry, 3} l

Greetings from gay Viennal I have been here for just over a week
now and, in the licht of some of the recent events which have transpired,
I thought that I should drop you a line, I suppose that, by the time this
reaches you, you will have already learmed from your own delegation what
happened with respeet of Article 50 of the I.L.C. draft when it was
discussed at the Treaties Conference on the evening of May 7.

The particular reason why I am writing is because there is one
aspect of owr wark here which your own delegation may not have beem in a
position to comment upon., A8 you know, it consists of a number of very
skilled lawyers, as well as the Head of yowr Treaty Section. Unfortumately,
however, it does not include any one with broad experience in U.N. lobbying
tactics. I think this is unfortunate. Last night, far instance, after a
great deal of complex procedural haggling, the Committee of the Whole finally
divided on what had originally been a United States proposal to refer
Article 50 on jus cogens to the drafting committee, together with all the
amendments thereto, without voting taking place on either the article or the
amendments and on the understanding that the language in the amendments
would not be regarded as sacrosanct. This would have been a very useful
developrent, had it succeeded. Dadzie of Ghana (although I and a number of
other people had earlier tried to talk him out of it) insisted on pushing
this question to a vote instead of allowing it to go farward by consensus.
There were many complicated procedural issues involved, including the
division of your motion, but what happened in the end was that the procedural
vote on whether or not to defer voting on Article 50 resulted in a L2 to L2 ties
Because the Chairmsn had phrased the issue on which we were then voting in
terms of who was in favour of deferment (instead of the alternmative possibility
of in terms of who was in favour of the Ghanian motion that there should be
voting), under Rule L6 of our provisional rules of procedure, since the vote
was equally divided, the American propesal lest., Aside from the fact that it

..‘2

Mr., Lawrerce Hargrove,
Permanent Mission of the United States of America
to the United Nations,
NEW YORK, N.Y.
U.S.A.
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might have been possible (and certainly would seem to have been better

advised, tactically) to have pressed for a vote on the Ghanian proposal,

I am pretty sure that, if yowr delegation had included someone like your=

self or Pete Thatcher, experienced in lobbying and the wicked ways of the

Sixth Committee, you might well have been able to muster sufficient extra

votes (there were 7 abstentions and a number of other delegates were

having coffee next door) to have succeeded. It seems to me that, although \
it is probably too late to do anything about the situation this year, and w -
although T certainly would not wish to try to teach Uncle Sam how to suck Q
eggs, that yowr Department would be well advised next year to include on

your delegation at least one officer from Permis or with considerable Sixth
Committee experience, I might add that there is a good number of Sixth
Committee representatives here and that, among the more important delegations,
yours is one of the few that seems lacking in that respect. The British

have Tan Sinclair; the French have both de Bresson and Hadotj the Russians

have Khlestovy the Czechs have Smejkalj the Norwegians have Solheim; the
Australians have Brazilj the Canadians have Wershof and Robertson, etc. ,etc.
Enough of the faregoing, but in all seriousness I thought that you (and

Herbert and Carl) should know the views of at least one member of anocther

WEQO delegation on this matter,

Aside from the fact that ouwr work-load here is, if anything , even
heavier than in New York (since we have not only to meet all day, but usually
thr ee nights a week as well) owr stay here is interesting and enjoyable.

Hope to see you at the end of May,

With best wishes,

Yours simcerely,

A. We Robertson

ce: Mr, David Miller,
~—Teégal Division, —

Dept, of Extemal Affairs,
Ottawa. OK

Dear David, /

You might wish to show this to the two Allans as well.

<

AJW.R.
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| PRESS RELEASE L/1815
2 UNITED NATIONS, N.Ye

CONFERENCE BEGINS CONSIDERATION ﬁEH:
VALIDITY OR TERMINATION OF A TREATY OR HITHDRAUAL

OF A PARTY | gy,w 2

(THE FOLLOWING WEEKLY ROUND-UP, COVERING THE PERIOD FROM 26§
: APRIL TO 2 MAY, WAS RECEIVED FROM A UNITED NATIONS INFORMATION _
- OFFICER WITH THE CONFERENCE ON THE LAN oF TREATIES, VIENNA.) &

THE UNITED NATIONS CONFERENCE ON rﬁt LAY OF TREATIES THIS WEEK -~ 1
THE SIXTH OF A NINE-WEEK SESSION ~- BEGAN CONSIDERATION OF PART V i
OF THE DRAFT CONVENTION ON THE LAW OF .TREATIES. THIS SECTION - ]
DEALS WITH A SERIES OF . DS ON CHINE QUESTION OF THE VALIDITY ?
OR TERMINATION OF A TREATY§ OR OF WITHDRA WAL OF A PARTY FROM A ¥
TREATY OR THME SUSPENS ATS OPERATION, > MAY BE RAISED. .

MANY SPEAKERS, conuznt VIN  GENERAL. E%ﬁ!uEELEVANT ARTICLES
OF PART V (ARTICLES\ 39 THROUGH. 88) AS/PREPARED BY THE INTERNATIONAL
LAW COMMISSION, AGREED THAT REPRESENTED THE MOST IMPORTANT AND
PERHAPS THE MOST DIFFICULZ*Q!C ION OF THE DRAFT eeav ! hn

SITTING AS THE COMMITTEE OF THE(WHOLE, -
SPECIFICALLY THIS WEEKX WITH ARTICLES 35 TH:

DETAILED DEBATE AND, IN‘SEVERAL-CASES, THE ,,#r SUBST nrivu
AMENDMENTS, MOST OF THESE ARTICLES)WERE REPE of THE
DRAFTING COMMITTEE, - THE ARTICLES COVER GENERAL PRO

Is1on:

PROVISIONS FOR INVALIDITY, INCLUDING INTERNAL LAW, :;,1:;
ON AUTHORITY TO EXPRESS CONSENT OF THE'STATE, ERROR—ESZ o c
CORRUPTION OF A REPRESENTATIVE OF A STATE AND COERCION OF A
REPRESENTATIVE OF A STATE BY THREAT OR USE OF FORCE.

' THE COMMITTEE AGREED THAT SEVERAL ARTICLES IN THIS SECTION oF

THE DRAFT, INCLUDING ARTICLES 39, 41 AND ﬂa CBENERAL PROVISIONS)
SHOULD BE SET ASIDE UNTIL OTHER RELATED ﬁRTiCtIS ARE CONSIDERED.
BEFORE PASSING THEM ON TO THE DRAFTING COMMITTEE FOR PﬁESIBLE
MINOR DRAFTING CHANGES, THE COMMITTEE REJECTED, IN A SERIES OF i3 28
VOTES, ALL AMENDMENTS TO ARTICLES 45, 46, 47 AND 48, THEREBY b
APPROVING THE ORIGINAL TEXT AS PROPOSED BY THE INTERNATIONAL 4
LAWY COMMISSION, : -
MORE : L i
002210
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. s, THESE ARTICLES ILL REAp SUfSTARTIALLY AS FoLLO it
ARTICLE 45 .(ERROR) | Do-3-1-6 At

"1. A STATE MAY INVOKE AN ERROR IN A TREA%% INVALIDATIN =
CONSENT TO BE BOUND BY THE TREATY IF. SE ERRORZRELATES T0 A F fﬂ,g:;&-*"

"’ N » i hi o CETPE LS AT E2F, SR S
cument d Iged under the Access to lnfarmat on /£ o i

F OR SITUATION WHICK WAS ASSUMED BY T STATE TO EXIST AT THE ¢ y
TIME WHEN THE TREATY WAS CONCLUDED A ORMED AN ESSENTIAL BASIS };g/f
OF ITS CONSENT 10 BE BOUND: BY THE TREATY,
© ™2. PARAGRAPH | SHALL NOT APPLY IF ' THE SYATE IN QUESTION
CONTRIBUTED BY ITS OWN CONDUCT TO THE ERROR, OR IF THE CIRCUM-
STANCES WERE SUCH AS TO PUT THAT STATE ON NOTICE OF A POSSIBLE

ERROR. %*

"3, AN ERROR RELATIRG ONLY TO IH RDING, OF THE TEXT OF A

TREATY DOES NOT Arngct_-r,ﬁvgginzrv; ICLE T THEN APPLIES.
ARTICLE 46 (FRAUD)  INNTWAX it
"A STATE WHICH HAS \BETNS 4¢ o COMBLUDE & TREAFY
FRAUDULENT GONDUCT OF <M (0'3E ‘.’i\ mm T mw a AUD -

1

AS INVALIDATING ITS,L0 W N B ‘ , :

- BRTICLE 47 (CORRUPTIONSf PRESENT} 1ve TR Vo) _ .
"1F THE EXPRESSION.! ‘Jljiak;Q;;p; T 10 BE QD fonadrss '

TREATY HAS BEEN PROCU"f"Jiiyﬂ- T30N OF 1799 nzs: 1-

ATIVE DIRECTLY OR INDTREGTIN ;fiﬁi

TREG HAe 8 4 \\I!N ATEQ
THE STATE MAY INVOKE 'sﬁg ORR AW ‘iV ra
T0 BE BOUND BY THE 2

ARTICLE 48 ccosacx rfn ns#naétsS:;iig OF THE STATE)

"THE EXPRESSION ATES CO OUND BY A TREATY.
WHICH HAS BEEN PRUGBRED COERC 10N 8E}1 S REPRESENTATIVE
THROUGH ACTS OR THREATS nznu TED AGAINST HIM PERSONALLY SHALL
BE WITHOUT ANY LEGAL EFFECT."

AT THE WEEKS END, nxscnssxou WAS BEGUN ON\AgTICLE 49 RELATING i

0 COERCION OF A STATE BY THE THREAT OR YSE /OF FQREE, - T

DURING THE PRESENT SESSION, THE CONFERENGCE AWILL CONTINUE TO S
HEET AS TNE COMMITTEE OF THE WHOLE T0 G PLETE (THE REVIEW OF THE i) -
75=-ARTICLE DRAFT AS PRESENTED BY THE INJERNATIOMAL LAW COMMISSION,

A PLENARY SESSION OF THE CONFERENCE 1S SCHEDULED TO CONVENE
EARLY IN 1969 TO GIVE FINAL APPROVAL TO THE CONVENTION.

BN 41SP 3 MAY 68 i
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FM VIENN MAY8/68 RESTR

TO TT EXTER 358 DE PARIS 50 -3-1-6

.
INFO TT GENEV(MCKINNON)DE PARIS

REF OURTEL 319 APR21 LAST PARA

LAW OF TREATIES CONFERENCE STATUS OF GATT AS”INTERNATL ORGANIZATION
GATT REP WAS PRESENT BRIEFLY AT CONFERENCE SUBSEQUENT .TO APR2!

AND WE TOLD HER OF OUR WORRY.FOLLOWING HER RETURN TO GENEV AND
MCKINNONS RETURN THERE, GATT OFFICIALS ASKED HIM TO MEET WITH

THEM, THEY THANKED HIM FOR ACTION OF CANDEL AND SAID THEY WOULD
WRITE TO CHAIRMAN OF DRAFTING CTTEE OF CONFERENCE TO URGE THAT
MEANS BE FOUND BY DC OF MAKING CLEAR THAT GATT IS ON SAME

FOOTING AS OTHER INTERNATL ORGANIZATIONS SO FAR AS DRAFT CONVENT-
ION IS CONCERNED,WE WILL WATCH DEVELOPMENTS HERE

WERSHOF
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FM VIENN MAYS/68 CONFD
TO EXTER 396

REF OURTEL 366 APR3%

ROMANIA SUGEESTED A HELPFUL REARRANGEMENT OF WORDS IN OUR
AMENDMENT AND EXPRESSED DESIRE TO COSPONSOR IT.AT SAME TIME
THEY SUGGESTED THAT WE SHOULD UNITE OUR AMENDMENT WITH ANOTHER
AMENDMENT L6 SPONSORED BY AUSTRIA FINLAND AND POLAND.NET RESULT
IS THAT THESE 2 AMENDMENTS HAVE BEEN REPLACED BY L321¢TEXT IN
SEPARATE TEL)SPONSORED .BY 5 COUNTRIES MENT IONED-

2.A5 L6 AND L2386 WERE NOTAOT POLITICAL BUT MEERELY DESIGNED

TO BRING ART 55 INTO LINE WITH ART 37 CANDEL SAW NONO REASON

TO REJECT ROMANIAN DESIRE TO BE OUR PARTNERS

WERSHOF
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L i MESSAGE
DATE FILE/DOSSER 1™ SECURITY
MAY7/68 20 “5-/- 6 P
FM/D OTT 28 x
NO PRECEDENCE
TO/A YIRMNA L-L15 -
INFO PERMISNY (FOR GUTLIEB)

NI ISP

Bk YOUR TFLS 388 AND 389 MAY7
R LAW OF TREATIES ART L9

TAKEN BY WESTERN GROUP IN FRIENDLY RELATIONS DISCUSSION LAST YEAR IN GENEVA

N

THIS WILL CONFIRM YOU SHOULD VOTE FOR RESLN EVEN IF ONLY A
OUR REASON FOR

o MINORITY’ L WUnTR OF WED DELS ARE PREPARFD TO VOTE FOR IT.
BEING MORE WILLING THAN PERHAPS SOME OTHER WESTFRN DFLS TO SUPPORT THE RISIN
IS RELATED IN PART TO CDN POSITION ON AGGRESSION. (FOR YOUR OWN INFO ONLY
WE ARE CONSIDERING SUPPORTING A DEFINITION OF AGGRESSION WHICH WOULD NOT
NECESSARILY BE LIMITED TO THREAT OR USE OF FORCE).

2. MAJOR DIFFICULTY WE SEE IN AFGHANISTAN AMENDMEINT IS THAT IT RQUATTS
ECONOMIC OR POLITICAL PRESSURE WITH FORCE OR THRFAT OF FORCE; AND RESULT

IS TANTAMOUNT TO UNACCEPTABLE AMINDMENT TO THE CHARTFR. DRAFT RESLN, HOWEVEH
MERFLY CONDEMNS THE THREAT OR USE OF PRESSURE IN ANY FORM IN ORDER TO

COIRCE ANOTHER STATE TO CONCLUDE A TREATY. THIS IS CONSTSTENT WITH POSITION

ON NON-INTFRVENTION ISSUE, AS SET OUT IN DRAFT DECLARATION (INCLUDED IN
DMMFDIATELY SUCCEEDING TEL) SUBMITTED BY UK AND SUPPORTED BY WESTERN DELS,
ALTHOUGH NOT ADOPTED, AS YOU WILL NOTE, THE DFCLARATION INCLUDES THE 2

RN

DISTRIBUTION _
LOCAL/LOCALE i 1 100NN
ORIGINATOR/REDACTEUR DIVISION ‘TELEPHONE APFROVED/A E
816..unescssomsremrsrarsce oA BEFS LEY /I, LEGAL 22128 | g o w..
O LA s S s LTI R h il gl s g e Rl (ORI S RS e L M. Gmm

EXT 18/BIL (REV B8/04)
(COMMUNICATIONS DIV)

002215
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EXT 18A (8/4
(COMM'S DIV}

- Dim

ASSERTTON THAT "INTERVENTION IN ORDER TO COERCE ANOTHER STATE, WHETHER

INVOLVING MEASURES OF AN ECONOMIC, POLITICAL OR OTHER CHARACTIR, IS A
VIOLATION OF INTERNMATIONAL LAW OF THE CHARTER. THE ENCOURAGEMENT OF SUCH
COXRCIVE MEASURES BY ANOTHIR STATE IS LIKEWISE YLLEGAL".
3. ONE POSSIBLE PROBLEM WE SEE TN CONNFCTION WITH THE PROPOSTD RESLN
IS THAT IT MAY OPEN THE DOOR TO A NEW ARTICLE MODELLED ON THE RESLN, WHICH
WOULD BE DIFFICULT TO RESIST. SINCE, HOWEVER, THE ALTFRNATIVE WOULD BE
AN UNACCEPTABLE ART 19, THIS RISK APPEARS TO BE WORTH TAKING.

CADIFUX
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.Coercion of a State by the threat or use of force

I treaty 1s void if its conclusion has been nrocured by the
threat or use of force in violation of the principles of the Charter of the
United Nations.

Commentesx

L9.01 As in the case of Article L8, the I.L.C.'s antipathy to force has
produced an article of doubtful benefit to the victim of the force. Unlike
other causes of invalidity, which give a State the option of repudiating
or affirming the treaty, their cause renders the treaty a nullity. Since
it is entirely possible that the balance of advantages under a treaty may
alter with time, the effect of Article L8 may be to enable an oppressor to
evade obligations by asserting his own fault.

Instructions

The difficulty of identifying "the principles of the Charter of
the United Nations", the inability of the U.N. to agree on a definition of
aggression and the tendency of certain States to include economic coercion
and "unequal treaties" within the scope of this Article raise considerable
apprehension about the way in which this Article may be applied. The
delegation should consult closely with the #.E.0. group in an effort to
find a formula for this Article which will satisfy the legitimate concerns
of the newer States without inviting the abuses referred to above.

Proposed amendment tabled by Afghanistan:-
insert after "use of force!:

"including economic or political pressure".

002217
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BEST COPY AVAILABLE

FM VIENN MAYT/68
FOR IMMED CONSIDERATION IN. LEGAL DIV
B e G e — =

REF OKRTEL 388 [MAYT

LAW OF TREATIES ART 45

FOLLOWING IS TEXT OF DRAFT RESLN:BEGINS: THE CTTEE OF THE WHOLEZ
RECOMMENDS TO THE PLEWARY CONFERENCE THE ADOPTION OF THAk FOLLOW-
ING RESLN: DRAFT DECLARATION ON THZ PROBHIBITION OF -THE THREZAT OR
USE OF ECONOMIC OR POLITICAL COERCION IN CONCLUDING A TREATYs

UN CONFERENCE ON THE LAW OF TREATIES UPHOLDING=THZ PRINCIPLE. THAT

EVERY TREATY IN FORCE ‘IS BINDING: UPON THE PARTIES TO IT AND MUST

i

THs

BE PERFORMED BY THEM IN GOOD FA
REAFFIRMING-THE PRINCIPLE OF SOVEREIGN EQUALITY OF  STATES;
CONVINCED-THAT STATES MUST HAVE COWMPLETE FREEDOM IN PERFORMING
ANY - ACT RELATING TO THE CONCLUSION OF A TREATY;

MINDFUL-OF THE FACT THAT IN THE PAST INSTANCES HAVE OCCURRED,

TREATIES UNDER

WHERE STATES HAVE BEEN FORCED. TO..CONCLUDE
PRESSURES - IN VARIOUS FORMS EXERCISED BY OTHER STATLS;
DEPRECATING-THE. SAME;

EXPRESSING ITS CONCERN=-AT THE EXERCISE OF "SUCH PRESSURE AND
ANXIOUS TO ENSURE THAT WO/ZNO SUCH PRESSURES™ IN "ANY-FORN ARE
EXERCISED BY ANY STATE WHATEVER IN THE MATTER ;OF CONCLUSION. .OF
TREATIES;

1s SOLEMNLY CONDEMS-THE THREAT OR USE OF PRESSURE INSANYSFOKN,

MILITARY, POLITICAL, OR ECONOMIC, BY ANY STATE, IN' ORDER TO COERCE
002218
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FM VIENN MAY7/68'RES
TO EXTER 388 IMMED

FOR IMMED CONSIDERATION IN LEGAL DIV

LAW OF TREATIES ART 45 AFGHANISTAN AMENDMENT L67/REVI
IMMEDLY FOLLOWING TEL CONTAINS TEXT OF DRAFT RESLN PREPARED BY
PIPHAGEN ON BEHALF OF MOST WEO MEMBERS IN HOPE THAT AFROASIANS
WILL ACCEPT IT AS A SUBSTITUTE FOR L67/REVI WHICH WOULD BE
WITHDRAWN IN RETURN FOR RESLN.AFROASIANS WILL MEET TODAY AND IF
RPT IF THEY AGREE IT IS EXPECTED THAT RESLN AND ART 49 GENERALLY
WILL BE DEALT WITH TOMORROW.
2.UNLESS WE HEAR TO CONTRARY BY TOMORROW AM WE WILL VOTE FOR
RESLN IN COMPANY WITH USA AND UK

WERSHOF
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TRANSMITTAL SLIP M
TO: Legal Division, 41/) UNCLASSIFIED
Department of External Affairs,
OTTAWA,Ontari o ATRMAIL
From: Canadian Delegation to U.N. Conference on the May 6, 1968

Law of Treaties = VIENNA

Authority: J. Stanford/kt % LA e e
SR LA

1 copy of UK May 1, 1963 Draft which was circulated to WEO Group

j ; -
referred to in Our Tel egram .;"2:’.2. of May s 1968,

(g S7AWFORD
FROM REC'STRY ‘

i
WAl @ 1950 iL
FILE CHARCED Wi L_—

T0: m R QF"MP&
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The following is én outline of possible machinery for settlement of Part V

disputes:

(a) Objections to Article 62 notifications shall be communicated
to the parties to the treaty end also to the Secretary-General
of the United Nations,

(b) The parties shall thereupcn seek a solution through the means
indicated in Article 3% of the Charter.

(c) If the parties have been unable to agree upon any means of
reaching a solution within two months following the raising of
the objection, or if they have agreed upon any means of settle-
ment other than adjudication or aroltratlon and thuet means of
settlement has not led to a solution within six wmonths after
such agreement, either party may refer the dispute to the
Secretary~General of the United Nations for settlement in
accordance with the procedures indicated in the following
paragraphs; (These procedures migzht be set out in an Annex to
the Law of Treaties Convention. )

(a) A Conciliation Commission shall be established consisting of
15-25 highly qualified jurists representing the principal legal
systems of the world and oalso selected so as to have regard to
the need for equitable geographicel distribution. Iilembers of
the Commission shall be gppointed by the Secretary-General, on
the nomination of States, for fixed, put renewable, terms,
Subject to the approval of the General fssembly the Commission
should be constituted as an organ of the United Mations and
authorised to request advisory opiniqns from the I.C.Jd.

(e) Where a dispute is referred to the Secretary-General for

/settlement,

002222
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settlement, and unless the parties agree that the full
Commission shall consider the disnute, a sub-commission shall
be appointed within 60 days consisting of one member appointed
by each party to the dispute from among the members of the
Commission who do not possess its nationality, one memnber
appointed by each party who possesses its notionality (from
outside the mewmbership of the Commission vhere necessary) and
a chairmen (not possessing the nationality of either party)
appointed by the other members of the sub-Comaission from among
the meubers of the Commission, If any appointnent is not made
within the period of 60 days the appointment should be made by
the Secretary-General of the United llations or in the case of
the Chairman by the Commission as & whole.
and

(f) The Commission / any sub-commission so constituted shall
establish its own procedure., Decisions of the Coamissicn and
of the sub-commission shall be taken by majority vote. The
Secretary-General shsll provide to the Comnission or the sub-
comnission such assistance and facilities as it may require.

(g) The Comaission or the sub-counission, as the case may be, shall
be obliged to report within éé6/3;7 nonths of its appointuent,
Reports shoulé be transaitted to the Secretary-General and the
perties. If the Commission or the sub-comaission hes succeeded
in effecting a2 friendly solution, the report should be confined
to a brief statement of the facts and the solution reached. If
the Commission or the sub—commission has not succeeded in effect-
ing a friendly solution, its report shall dezl fully with the
factual and legal elements of the dispute,

(h) If no solution has been reached within the / 6/9_/ month time

/1imit
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from the giving of an Article 62 notificetion, suspond the
operation of the trcaty wholly if the effect of tne alleged
breach is to frustrate the object and purposc of the treaty;
otherwise it may suspenc the operation cnly of the provisions
allegedly breached or of other provisions the performance of
which is éirectly related to or depcndent upon the performance
of the provisions allegedly breached.

A saving clause (based on pearagraph 4k of Article 62) would be
required to preserve the rights and obligations of the parties
under any srovisions in ferce binding them with regard to the

settlemnent of Zdisputes.
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TO EXTER 323

Y
INFO TT WLGTN PRMNY DE OTT
BAG GENEV DE VIENN
REF OURTEL 352 APR28
LAW OF TREATIES CONFERENCE S SUMMARY APR29-MAY4 ARTS 41 AND

421 -
AT CONCLUSION OF DERATE ON ART 41,CTTEE OF WHOLE(CV)IDECIDED BY

ROLL CALL VOTE 51(CDA)-22-2¢ TO DEFER VOTING ON AMENDMENTS TO ART 4l
PENDING OUTCOME OF DISCUSSIONS ON ARTS 46-50.CHAIRMEN THEN PRO-
POSED THAT BOTH DISCUSSIQN AND VOTING ON ART 42 BE SINILARLY
DEFERRED;THIS PROPOSAL UAS APPROVED. |

TITLES OF PART V AND SECTION 2 OF PART V

SWISS AMENDMENT L12¢ WAS REFERRED TO DRAFTING CTTEE(MDOC).

ART 43:-

IN DEBATE ON THIS ART NO/NO DEL SOUGHT TO RELATE IT TO ART 5(2)aND

JE THEREFORE REFRAINED FROM COMMENT ING.PAK-JPN AMENDMENT L184 TO

e

DELETE REF TO QUOTE MANIFEST UNQUOTE WAS DEFEATED 25-38(CDAD-T7.
AUSTRALIAN AMENDMENT L271/REV1 TC FIX TIME LIMIT WAS DEFEATED 28(
CDA USA UK)-44-27.PERU-UXRAINE AMENDMENT L228 ADDING QUOTE OF
FUNDAMENTAL IMPORTANCE UNQUOTE WAS ADOPTED 45(CDA USA UK)>-15-38.UK
AMENDMENT‘L274 DESIGNED TO CLARIFY QUOTE MANIFEST UNQUOTE WAS ADOP -
TED 41(CDA USA)-13-35.AMENDMENTS BY FHILIPPINES L239,VENEZUELA
L252 AND IRAN L287 WERE WITHDRAWN.ART WAS THEN REFERRED TO DC.

ART 44:- |

..'2

002225




Document disclosed under the Access !o ’n’orma!l!n !c!l-ll .

» . . Document divulgué en vertu de la Loi sur I'accés a I'information

PAGE TWO 383 RESTR
C ANDEL DISCUSSED QUESTION (RAISED IN YOUR INSTRS)OF RESTRICTIONS IN
FULL POYERS DELIVERED TO A CONFERENCE SECRETARIAT WITH WATTLES OF
UN SECRETARIAT WHO EXPRESSED VIEW THAT IN RECEIVING FULL POWERS
(AS OPPOSED TO CREDEMTIALS)SECRE?ARIAT WAS IN FACT ACTING AS(OR
IN ANTICIPATION OF ITS ROLE ASODEPOSITARY.MEXICAN AMENDMENT L265
TO INCLUDE NOTIFICATIONS TO DEPOSITARY,AMENDED ORALLY BY ISRAEL
TO ADD AFTER QUOTE DEPOSITARY UNQUOTE THE WORDS QUOTE OF THE TREATY
UNQUOTE WAS ADOPTED 53(CDA)-3-35.AMENDMENTS BY JPN L269 AND SPAIN
1288 WERE VOTED UPON TOGETHER AND ADOPTED 3G(CDA USA UK)=23-35,
UKRAINE AMENDMENT L2387 WAS DEFEATED 16-46(CDA USA UK)-32,ART AND
SPANISH AMENDMENT WERE REFERRED TG DC.
ART 45:-
WE MADE BRTIEF STATEMENT IN SUPPORT OF USA AMENDMENT L275.USA
DELETED FROM ITS AMENDMENT PROPOSAL TO DELETE QUOTE IN A TREATY
UNQUOTE FROM OPENING SENTENCE OF PARA1.BALANCE OF USA AMENDMENT
WAS VOTED N IN 3 STAGES.PROPOSAL TO INSERT WORDS QUOTE OR THE
'PERFORMANCE OF A TREATY UNQUOTE YAS DEFEATED 12(CDA)-45-32.REMAIN -
DER OF L275 PARA1 WAS DEFEATED 22(CDA)-38-31.PARA2 OF L275 WAS
DEFEATED .25(CDA)>-45-20, AUSTRALIAN AMENDMENT L281 TO FIX TIME LIMIT
WAS DEFEATED 23(CDA)42-27.CUBA THEN PROPOSED ORALLY DELETION
OF LAST HALF OF PARA2 OF ILC DRAFT,BEGINNING WITH THE WORDS QUOTE
OR IF THE CIRCUMSTANCES UNQUOTE.THIS PROPOSAL WAS DEFEATED 8-69(CDA)
-7.4RT WAS THEN REFERRED TO DC.
ARTS 46 AND 472-

vesd
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THESE 2 ARTS WERE DISCUSSED TOGETHER.VOTING ON ART 46 WAS AS
FOLLOWS.CHILE-MALAYSIA PROPOSAL L263 TO DELETE ART WAS DEFEATED
8-74-8(CDA).VENEZUELA AMENDMENT L259 TC MAKE TREATY VOID WAS DE-
FEATED 22-51(CDA USA LK)-16.1SA AMENDMENT L276(ALTERED SLIGHTLY

IN COURSE OF DEBATE)WAS DEFEATED 18(CDA)-46-27,AUSTRALIAN AMENDMENT
TO FIX TIME LIMIT WAS DEFEATED 18(CDA>-43-32,VIETNAM AMENDMENT
L234/REV1 WAS DEFEATED 1-52-32(CDA).VOTING ON ART 47 WAS AS FOLLOWS:
CHILE4XICO PROPOSAL L264 TO DELETE ART WAS DEFEATED ON ROLL CALL
VOTE 28(CDA USA UX FRANCE)-61-4,VENEZUELA PROPOSAL L261 TO MAKE
TREATY VOID WAS DEFEATED 23-54(CDA)-16.PERU AMENDMENT L2295 WAS
DEFEATED 18(CDA USA UK)-54-27,AUSTRALIA AWENDMENT TO FIX TIME LIMIT
WAS DEFEATED 20(CDA USA UK)-41-31.BOTH ARTS WERE THEN REFERRED TO
DeC. |

ART 43:- | |

AUSTRALIA AMENDMENT L284 WAS FURTHER AMENDED ORALLY BY AUSTRALIANS
BY DELETING WORDS QUOTE AND AT THE LATEST WITHIN 12 MONTHS UNQUOTE
AND BY ADDING QUOTE UMREASONABLE BN@UOTEvBEFOHE QUOTE DELAY UNQUOTE.
THIS AMENDMENT WaS DEFEATED 17(CDA UK FRANCE)-44-18,FRENCH AMEND-
MENT L3@¢ WAS ALSO DEFEATED 33(CDA USA UK)-42-18.ART WAS THEN
REFERRED TO DC. |

ART 49:- |

DEBATE ON THIS ART BEGAN THUR AND LASTED THROUGH FRI.AMENDMENT L67
BY AFGHANISTAN AND 19 OTHERS HAS BEEN REVISED(LG7/REV1)>TO INSERT
QUOTE INCLUDING ECONOMIC OR POLITICAL PRESSURE UNQUOTE.OUR STATE-
ceos 4
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WENT (ADE PRIOR TO RECEIPT OF YOURTEL L399 MAY2)MADE 4 MAJOR

' POINTS.FIRST,THAT QUOTE THREAT OF USE OF FORCE UNQUOTE IN ART 2€4)
OF CHARTER MEANS MILITARY FORCE AND NOTHING ELSE.SECOND,THAT THE
WORDS ECONOMIC AND POLITICAL PRESSURE ARE DANGEROUSLY VAGUE AND
POTENTIALLY DESTRUCTIVE OF THE DOCTRINE PACTASUNT SERVANDA.THIRD,
THAT VOTING ON ART SHOULD BE POSTPONED TO PERNIT DISCUSSION BY A
CONCILIATION GROUP,BECAUSE IF THE CONTROVERSIAL PROVISIONS OF PART V
ARE ADOPTED EVEN BY A 2/3 MAJORITY NEXT YEAR AGAINST THE FIRM OPP-
OSITION OF AN IMPORTANT WINORITY,NEY CONVENTION WILL NOT/NOT EXPRESS

- BCCEPTED DOCTRINES OF INTERNATL LAW.FOURTH,THAT OUR AFFIRMATIVE
VOTE FOR ANY VERSION OF THIS ART WOULD BE SUBJ TO LATER ACCEPTANCE
OF A SATISFACTORY DISPUTES PROVISION.WE HAD MADE THIS LAST POINT
EARLIER IN RELATION TO OTHER SUBSTANTIVE ARTS ON PART V BUT
‘THOUGHT IT WISE TO UﬂDERLINE THIS POSITION IN RELATION TO THIS ART.
IT APPEARﬁD.CLEAR FROM COMMENTS OF NUMEROUS DELS WHICH SPOKE ON
THIS ART THAT AFGHANISTAN AMENDMENT,IF PUT TO.VOTE-ON MAY 3,WOULD BE
ADOPTED BY WIDE MARGIN,HOWEVER,AT CONCLUSION OF DEBATE ON ART 49,
wHiCH CCINCIDED WITH END OF MAYs’AFTERNOOﬁ SESSION,NETHERLANDS REP
M OVED THAT NOMO VOTE BE TAXEN IMMEDLY ON AMENDMENTS TO ART 49,PUT
fHAT INFORMAL CONSULTATIONS TAKE PLACE’AMONG REPS OF VARIOUS GROUPS
TO SEEK AGREEMENT ON TEXT OF RESLN WHICH MIGHT ACCOMPANY DRAFT ART
AND FACILITATE GENERAL ACCEPTANCE OF ART.RESULTS OF THESE CONSULT-
ATIONS ARE TO BE REPORTED TO CY NOT OT LATER THAN MON MAY&3;CHAIR-
MAN DECLARED THIS MOTION ADOPTED WITHOUT VOTE.CY MAY REVERT MAY6

..5
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AFTERNOON TO ART 49.

ART 50:-

DEBATE OV THIS ART BEGAN SAT MORNING,MAY4 AND WILL LIKELY LAST
THOURGH MON,MAY6,WE ‘ARE REPORTING IN SEPARATE TEL ON UNSATISFACT-
ORY WEQ TACTICAL SITUATION WITH RESPECT TO ART

WERSHOF
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TO EXTER 382

BAG PRMNY DE OTT GENEV DE VIENN
REF OURTEL 266 APR8

LAW OF TREATIES WEO GROUP ART 62

WORKING PARTY REFERRED TO IN PARA2 REFTEL REPOK?%D TO WEO GROUP ON
MAY1.RESULT WAS OUTLINE OF SETTLEMENTS PROCEDURE BASED LARGELY ON

UK DRAFT REPORTED TO YOU EARLIER.FULL TEXT FOLLOWS BY AIR,BUT FOLLOW-
ING ARE MAIN POINTS:(1)COMMUNICATE ART 62 OBJECTIONS TO OTHER PARTIES
AND UN SECGEN3(2)SEEX $OLUTION THROUGH MEANS IN ART 33 OF
CHARTER;(S)FA}LING AGREED SOLUTION,COMPULSORY REF TO SECGEN FOR
SETTLEMENT UN§ER FOLLOWING PéOCEDURES;(Q)REF TO CONCILIATION CQMM~-
ISSION REPRESENTING PRINCIPAL WORLD LEGAL SYSTEMS.MEMBERS TO BE
APPOINTED BY SECGEN,COMMISSION TO BE ORGAN OF UN AND AUTHORIZED TO

. REQUEST ADVISORY OPINIONS FROM ICJ;(5)COMMISSION TO REPORT TO SECGEN
WITHIN 6-9 MONTHS;(6)IF THERE IS STILL NO/NO SETTLEMENT EITHER

PARTY MAY REFER DISPUTE TO ARBITRAL TRIEUNAL FOR DECISION ON ANY
QUESTION RELATING TO APPLICATION OF PART V WITH DECISION OF TRIBUNAL
TO BIND PARTIES;(7)PENDING SETTLEMENT, TREATY REMAINS IN FORCE

EXCEPT AS AGREED BY PARTIES OR ORDERED BY ARBITRAL TRIBUNAL. THIS
LATTER HOWEVER SUBJ TO FOLLOWING POINT;(8)WHERE PARTY ALLEGES MAT-
ERIAL BREACH FRUSTRATING TREATY IT MAY SUSPEND TREATY IN WHOLE OR

IN PART 3 MONTHS AFTER ART 62 NOTIFICATION; (9)SAVING CLAUSE SIMILAR
TO ART 62(4).

2. WORKING PARTYS PROPOSALS HAD GENERALLY FAVORABLE RECEPTION THOUGH

...2
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THERE WAS MUCH DISCUSSION ON INDIVIDUAL POINTS.IT WAS AGREED, HOWEV ER,
THAT THIS SHOULD BE EVENTUAL COMPROMISE OBJECTIVE AND NOT/NOT AN
INITIAL WESTERN PROPOSAL.AT CONCLUSION OF MAY! MTG WEQ GROUP ASKED
WORKING PARTY TO IDENTIFY ESSENTIAL ELEMENTS WHICH SHOULD BE EMBOD-
IED IN ANY EVENTUAL ACCEPTABLE SETTLEMENTS PROCEDURE, THESE ELEMENTS

Z:) AS REPORTED TO MAY3 MTG,WERE FIRST-THAT SUBMISSION TO SETTLEMENT
/

OF DISPUTES PROCEDURE MUST, IN THE LAST RESORT, BE OBLIGATORY AND

——

APPLY PREFERABLY TO WHOLE OF PART V BUT AT LEAST WITH RESPECT TO
THE APPLICATION OF THE MORE IMPORTANT SUBSTANTIVE PROVISIONS OF PART
Vo.SECOND ELEMENT WAS THAT PROCEDURE SHOULD FIRST INVOLVE CONCILIAT-

;é) ION AND THEN JURIDICAL SETTLEMENT IF NECESSARY.THE MECHANICS OF CON-

CILTIATION(WHICH WOULD INCLUDE FACT-FINDING)SHOULD BE AS ORIGINAL AS
POSSIBLE TO AVOID NON-ALIGNED CRITICISM OF CLASSIC CONCILIATION PRO-
CEDURE WHICH THEY REGARD AS TAINTED,IN ADDITION,CONCILIATION PROCED-

PR U —

é{;)URE SHOULD BE RELATED IN SOME WAY TO UNJCOYPOSITION OF ANY CONCILI~-
ATION BODY SHOULD BE ON SAEE—EZET;—E;JEQUAL REPRESENTZTION OF THE
PARTIES TO DISPUTE AS IS FOUND IN CLASSIC ARBITRATION PROCEDURE.
JURDICAL SETTLEMENT SHOULD INVOLVE COMPULSORY REF TO EITHER ICJ

OR {EiITRAL TRIBUNAL.

3.SWISS HAVE ALREADY TABLED PROPOSED NEW ART 76(L258)PROVIDING FOR
COMPULSORY REF TO ICJ IN THE ABSENCE OF AGREEMENT BETWEEN THE PARTIES
ON AN ALTERNATE PROCEDURE;THIS ART APPLIES TO WHOLE CONVENTION, THEY
PROPOSE, AT APPROPRIATE TIME, TO PUT FORWARD AN AMENDMENT TO ART 62
WHICH WOULD REQUIRE COMPULSORY REF OF DISPUTES TO ICJ OR ARBITRATION

LR J 3
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TRIBUNAL.THIS ART WOULD APPLY TO PART V DISPUTES ONLY AND SWISS

\
WOULD THEN AMEND THEIR PROPOSED ART 76 TO PROVIDE THAT IT APPLIES
VLY TO DiSPUTEs ARISING FROM APPLICATION OF ARTS OTHER THAN THOSE
IN PART V.|

]

4. JPN ALSO PLANS TO PUT FORWARD AMENDMENT TO ART 62 TO PROVIDE FOR

i

COMPULSORY:REF TO ICJ OF DISPUTES OVER APPLICATION OF ARTS 508 AND
!

61CJUS COGENS)AND, IN ALL OTHER CASES,COMPULSORY ARBITRATION IF NO/

NO SETTLEME%T IS REAC ED BY MEANS REFERRED TO IN ART 33 OF CHARTER.

JPN AMENDMEQT ALSO PROVIDES FOR SUSPENSION OF TREATY,(PENDING DETER-

MINATION OF \ISSUE BY ICJ OR ARBITRATION TRIBUNAL)BY DECISION OF
THE COURT OR! TRIBUNAL.

5. IN MGTS OF\MAYI AND 3 IT WAS AGREED THAT,AS A MATTER OF TACTICS,

|
SINCE JPNSE AyD SECOND SWISS PROPOSALS REPRESENT NEAR-IDEAL(BUT
NOT/NOT ATTAI%ABLE)SOLUTIONS FROM WESTERN VIEW POINT, THEY WOULD

BE TABLED AFTQR CONCLUSION OF DEBATE ON ART 58.(THEY WILL NOT/NOT
BE TABLED BEFORE THAT TIME TO AVOID DEFLECTING ATTN FROM WESTERN
POSITION ON SUBSTANCE OF ARTS 49 AND 58).WORKING PARTY PROPOSAL
REFERRED TO IN |\PARAl ABOVE WOULD NOT/NOT BE TABLED BUT HELD FOR USE
IN HOPED-FOR CONSULTATIONS WITH NON-ALGINED AND EASTERNEUROPEAN
DELS ON SETTLEMENTS PROCEDURE

WERSHOF
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INFO TT PRMNY DE OTT ?0/3//-.;4 \
BAG GENEV DE VIENN | «;Eﬁézzj:—jf:;;>%

LAW OF TREATIES WEO GROUP ART 50

H

REF OURTEL 372 MAY3

VEO GROUP TOOK ADVANTAGE OF CANCELLATION OF CTTEE OF WHOLECWMTGS ~
IN OBSERVANCE OF MAY! HOLIDAY TO MEET TWICE TO DISCUSS SUBSTANCE

AND TACTICS OF ARTS 58 AND 62.THIS TEL REPORTS ON ART 50 DISCUSSIONS.
2.FOLLOYING AN EARLIER WEO MTG A RESTR GROUP(USA UX FRANCE AND

~ AUSTRALIA)DHAD BEEN ASKED TO FORWULATE AMENDMENT TO ART 50.AS A
RESULT,FOLLOWING TEXT,BASED LARGELY ON USA PROPOSAL,WAS PUT BEFORE
MAY! MTG QUOTE A TREATY IS(VOID)(VOIDABLEIF,AT THE TIME OF ITS
CONCLUSTON,IT CONFLICTS WITH A PEREMPTORY NORM OF INTERNATL LA
RECOGNIZED BY THE PRINCIPAL LEGAL ANMD POLITICAL SYs;Eﬁs OF THE

WORLD AS A NORM FROM WHICH NO/NO DEROGATION IS PERMITTED AND WHICH

' CAN BE MODIFIED ONLY BY A SUBSEQUENT NORM OF INTERNATL LAW OF

THE SAME CHARACTER.UNQUOTE. | |

3.USADEL OPENED DISCUSSION WITH A STRONG PLEA FOR UNITED WEO FRONT
ON ISSUES RAISED BY ARTS 49,5¢ AND 62,HE URGED MEMBERS OF GROUP TO
LOBBY STRONGLY AMONG NON-ALIGNED DELS TO EMPHASIZE THAT UNLESS
CRITICAL ARTS WERE ADOPTED IN ACCEPTABLE FORM CONVENTION 4§ A

WHOLE 'WOULD NOT/NOT HAVE WESTERN SUPPORT. |

4.ALTHOUGH USA STATEMENT RELATED PRIMARILY TC TACTICS,DISCUSSION
QUICKLY TURNED TO SUBSTANCE AND DRAFTING.IT WAS AGREED THAT THE
OPERATIVE WORD WOULD HAVE TO BE QUOTE VOID UNQUOTE,BUT LITTLE

LR N ) 2
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ELSE WAS AGREED UPON AND LENGTHY AND INCONCLUSIVE DISCUSSION
OCCUPIED BALANCE OF MORNING MTG.THIS WAS DUE IN PART TO GENUINE
DIFFERENCE OF VIEYS BETYEEN THOSE(ESPECIALLY SWEDEN AND DENMARK)
WHO BELIEVE ILC DRAFT ART 50 IS ACCEPTABLE SUBJ ONLY TO EVENTUAL
SATISFACTORY DISPUTES PROCEDURE AND THOSE WHO BELIEVE THAT,QUITE
APART FROM DISPUTES PROCEDURE,IT IS NECESSARY TO AMEND ART 50 TO
SPECIFY OR AT LEAST SUGGEST CRITERIA FOR DETERMINING RULES OF
JUS COGENS.THIS WAS OBJECT OF TEXT QUOTED IN PARA2 ABOVE.AT OPEN-
ING OF LATE AFTERNOON MTG KEARNEY(USA)RENEWED PLEA FOR FORCEFUL
AND UNITED WEO ACTION ON ARTS 49 5¢ AND 62.HE SPOKE IN STRONG
TERMS WHICH BETRAYED CONSIDERABLE FRUSTRATION AND IRRITATION OVER
INABILITY OF WEO GROUP TO FUNCTION AS COHESIVE UNIT.HE STRESSED
THAT TINE HAD PASSED FOR DISCUSSION OF MERE DRAFTING AND IT WAS
NOW NECESSARY TO DECIDE WHETHER TO SUPPORT FORCEFULLY AND IN
UNITED WAY PRINCIPLES AT ISSUE IN ARTS 49 5¢ AND 62.AS HE HAD AL-
READY BEEN INFORMED THAT OLD COMYEL WERE PREPARED TO COSPONSOR
DRAFT (SUBJ,AT LEAST IN CASE OF CDA,TO ITS ACCEPTABILITY TO FRANCE)
HE ASKED WMETHER ANY NON -ENGLISH SPEAKING STATES WOULD COSPONSOR
AMENDMENT ALONG LINES QUOTED ABOVE.WHEN NOAVO OFFERS WERE RECEIVED,
KEARNEY FXPRESSED VIEY THAT THERE APPEARED TO BE LITTLE PURPOSE
IN FURTHER DISCUSSION IN WEO GROUP OF EITHER ART 58 OR 62.HE LEFT
MTC SHORTLY AFTER BEGINNING OF DISCUSSION OF ART 62,LEAVING BEHIND
A JUNIOR OFFICER oF USADEL WHO DID NOT/NOT PARTICIPATE IN FURTHER
DISCUSSION. - | |

ceed

002234

[ T e



v,

Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information

PAGE THREE 384 CONFD. |

5.FAILURE OF FRANCE TO OFFER COSPONSOR AMENDMENT WHICH IT HAD
HELPED DRAFT AND DID IN FACT FAVOR IS PUZZLING.FRENCH DELS
PRIVATE EXPLANATION (THEY DID NOT AOT EXPLAIN TO WEO GROUP)IWAS
THAT AMENDMENT SHOULD NOTANOT APPEAR T0O BE WESTERN GREAT POWER
ATTACK OV ART 50,BUT USA DOUBTS THIS IS REAL REASON (THEY DID NOT/
NOT VOLUNTEER ALTERNATIVE EXPLANATION).IN aNY CASE FRENCH EXPRESSED
DISAPPOINTMENT AT FAILURE OF AGREED DRAFT TO OBTAIN SPONSORS
AMONG SMALLER AND NEUTRAL WEO MEMBERS.THEY ATTEMPTED OVERNIGHT
WAY1-2 TO PERSUADE 1 OF FRENCHAFRICAN DELS TO SPONSOR AMENDNMENT
BUT NONE (NOT AOT EVEN GA3ON)WOULD ACCEPT.IN THE MEANTIME,UKDEL
HAD RECEIVED INSTRS TO PROPOSE SUBADMENDMENT IN REFTEL GUHICH IN
TURN EFFECTIVELY PRECLUDED EVEN A JOINT COMMON-LAW SPONSORED MAIN
AMENDMENT BEING TABLED).IN THE RESULT,USA TABLED THUR IN ITS OuN
NAME ONLY,AMENDMENT L32 MODIFIED SLIGHTLY FROM TEXT QUOTEE ABOVE.
UK SUBAMENDNMENT IS NOY L312.

6.THERE IS LITTLE DOUBT EXTREMELY PASSIVE ROLE PLAYED BY FRANCE
YAS A MAJOR FACTOR IN FAILURE OF WEO TO ACT COHESIVELY ON THIS
ISSUE.FRENCH PASSIVITY IS PARTICULARLY CURIOUS IN VIEW OF FRENCH
DOUBT ,EXPRESSED SO STRONGLY AT PARIS,OVER VERY EXISTENCE OF CON -
CEPT OF JUS COGENS.IT REMAINS IO.BE_SEEN.WHETHER WEO GROUP WILL
FUNCTION MORE EFFECTIVELY ON QUESTION OF ADJUDICATION.wE SHALL BE
REPORTING SEPARATELY ON ART 62 DISCUSSIONS IN GROUP

- WERSHOF
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INFO

SuUB/SuUy

I I

YOUR TEL 372 HAY3

THAT IT WILL OBTAIN SUPPORT.

LAY OF TREATIES - ART S0

WE CONCUR WITH YOUR PROPOSAL TO VOTE I FAVOUR OF USA
TEXT 1~302 ASSUING HOST UFSUEO ALSO DO SO.
2, WE ARE ATTRACTED BY THE UK PROPOSAL BUT ARE DOUBTFUL
' SHOULD A SIGNIFICANT WESTTRN CONSENSUS
TMERGE If FAVOUR OF THE PROPUSAL YOU MAY VOTE IN FAVOUE OF Ir.
FATLING SUCH Supm WE CONCUR IN YOUR INTENTION TO ABSTAIN.
3. HE HOPE TO BE ABLE TC PROVIDE YOU SHORTLY WITH FURTHIR
COMHMENTS YN REPLY TO YOUR TEL 356 AFR 28 ON ART 13.

Al

DISTRIBUTION
LOCAL/LOCALE w3 87D
ORIGINATOR/REDACTEUR DIVISION TELEPHONE | APPROVED/AUTORISE
- 1T ey MY.
R — 1 v ) R RN 2-2728 | SO B REESEL

EXT (0/81L (REV 8/C4)
(COINIUNICATICNS DIV)
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INFO TT PRMNY DE OTT ox, Ei /
LAV OF TREATIES ART 50 B 2

WEO GROUP DISCUSSION ON ART 5@, ABOUT WHIGﬁ/;E SHALL REPORT IN

GREATER DETAIL IN SUBSEQUENT TEL,FAILED TO PRODUCE CONSENSUS ON

SUBSTANCE OR TACTICS OF AMENDMENT TO THIS ART.OBJECT OF THIS TEL

1S TO PROVIDE YOU WITH OPPORTUNITY TO SEND INSTRS CONCERNING
‘\AMENDMENTS(SPECIFICALLY UK AMENDMENT REFERRED TO IN PARA3 BELOW)

WHICH MIGHT BE PUT TO VOTE ON MON, MAYG.

2.UPON FAILURE OF WEO TO REACH CONSENSUS,USA PROPOSED(L3@2)

FOLLOWING REVISED TEXT OF ART 5@ QUOTE A TREATY IS VOID IF,AT

THE TIME OF ITS CONCLUSION,IT CONFLICTS WITH A PEREMPTORY RULE

OF GENERAL INTERNATL LAW WHICH IS RECOGNIZED IN COMMON BY THE

NATL AND REGIONAL LEGAL SYSTEMS OF THE WORLD AND FROM WHICH NO/NO

DEROGATION IS PERMITTED UNQUOTE.IF THIS AMENDMENT IS PUT TO VOTE

WE PROPOSE TO VOTE IN FAVOR OF IT IN ACCORDANCE WITH LAST PARA YOUR

INSTRS. MOST ;EO WILL VOTE FOR IT.

S.UK DEL IS AT PRESENT UNDER SPECIFIC INSTRS FROM VALLAT IN LDN _

(WHICH WE UNDERSTAND DEL HERE RESISTED)TO PROPOSE ADDITION TO ART 5@

(WHETHER IN ILC TEXT OR IN USA VERSION).TEXT IS NOI/NOT YET AVAIL-

ABLE BUT SUBSTANCE OF PROPOSED ADDITION IS AS FOLLOWS.TO THE

EXTEND THAT NORMS OF JUS COGENS ARE NOT/NOT SPECIFIED IN THIS PART

(REF HERE IS TO ART 49, THE ONLY ART WHICH UK CONSIDERS TO BE JUS

COGENS)THEY SHALL CONSIST ONLY OF THOSE RULES OF INTERNATL LAW

0.‘2
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WHICH MAY BE DETERMINED FROM TIME TO TIME,BY PROTOCOL TO THE
PRESENT CONVENTION,TO BE NORMS OF JUS COGENS.,

4.AT PRESENT UK PROPOSAL ENJOYS NO/NO SUPPORT OF WHICH WE ARE
AWARE AND,UNLESS YOU INSTRUCT US TO THE CONTRARY,WE WILL ABSTAIN
IN ANY VOTE ON UK PROPOSAL EXCEPT IN THE UNLIKELY EVENT THAT,

BETWEEN NOW AND THE TIME OF VOTE,A SIGNIFICANT WESTERN CONSENSUS
EMERGES IN FAVOR OF UK PROPOSAL.

5.WEO STILL HOPES THAT ART 50 AND AMENDMENTS WILL NOT/NOT BE
VOTED UPON BUT WILL BE SENT TO A WORKING OR CONCILIATION GROUP.

HOWEVER THERE IS NO/NO ASSURANCE THIS WILL HAPPEN

WERSHOF
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AUSTEALIA, CARADA, U.K. AND U.S.A. MADE A PROPCSAL (A/AC,125/L22) BASED ON
1964 DRAFTING COMMITTEE®S PAPER NO. I WHICH CAREFULLY REFRAINED FROM PLACING
ANY INTERPRETATION ON TERM FCRCE CTHER THAN ALREADY IKCLUDED IN UN CEARTER.
HOWEVER CZECH DEAFT DECLARATICN (L.,16 PARA &) SPUKE (F "DUTY TO REFRAIN
JTHER FORME OF PRESSURE AIMED AGAINST THE
POLITICAL INDEPERDENCE CR TERRITORIAL INTEGRITY OF ANY STATE" AND IN
SIMILAR VEIN NCN-ALIGHKED TEXT (L.22, FARA 2(b)) DEFINED FORCE AS "ALL FCRMS
OF PRESSURE INCLUDING THCGLE OF A POLITICAL AND ECCNOMIC CHAFACTER, WEICH

TERRITCRIAL IETEGEITY CR POLITICAL
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REFLECTED WESTEEN DETERMINATICH NOT RPT NOT 10 ATTEMPT ANY WIDER DEFIRITION

L N X RO

OF FORCE THAN AFMED FOECE,  THE NON-ALIGNED REINTEODUCED THEIR 1966 PROPOSAL
AS PART OF A DRAFT DICLARATICN BUT ARGENTINA, CHILE, GUATEMALA, MEXICO AND
VENEZUELA (L.49/REV.1) DID NOT RPT ROT REPEAT THE EANLIER CHILEAN FCRMULATICN.
IN FACT IN 1967 LATINS WERE MOKE SYMPATHETIC T0 WESTERN ATTITUDES.
NEVERTHELESS COMMITTEE REACHED NO RPT NO CONCLUSION OF A LEGAL FORMULATION
OTHER TEAN DRAFTING COMMITTEE AGREEMENT THAT CEARTER PROVISIONS SHOULD EE
REPEATED, THAT FORCE HOULD NEVER BE USED 1IN SETTLING INTERNATIONAL ISSUES,
THAT AGGRESSIVE WARS ARE CRIMES AGAINST PEACE AND THAT STATES HAD A DUTY TO
REFRAIN FROM USING OK THREATERING FORCE TO VIOLATE BOUMDARIES OR TC ENGAGE
I¥ KEPRISALS ETC.  NO KPT NO AGREEMENT wWAS REACHED OR WHETHER THIS DUTY
INCLUDED REFRAINING FROM ECONOMIC, PCLITICAL OK ANY OTHER FORM OF PRESSURE
Acinus'r THE PCLITICAL INDEPENDENCE OF TERRITORIAL INTEGRITY CF A STATE AMD
HENCE THEREFCRE NO RPT KO AGREEMENT ON WHETHER A DEFINITION OF TERM FORCE
SHOULD BE INCLUDED IN COMMITTEE®S FORMULATICON OF THIS LEGAL PRINCIFLE.

3% CONSEQUENTLY FORCE TOGETHER WITH SELF-DETERMINATION AND PEREAFS
NON-INTERVENTICK WILL BE SUBJECT TO DISCUSSIOK IN 1968 COMMITTEE IN REW

YORK IF SEPf. IF POSSIBLE THEREFCRE AND IN COMPANY WITH OTHER WESTERNERS
YOUR EFFORTS SHOULD EE DIFECTED TO-ARDS PREVENTING THE SUCCESS OF ANY
ATTEMPT TO wzﬁm EFFECTIVELY TEE DEFINITICN CF FORCE BEYOND ARMED FORCE AT
LEAST BEFORE FRIENDCLY RELATICNS COMMITTEE HAS CCNCLUDED ITS WORK.  IN
FRIENDLY RELATICNS CORTEXT CANADA HAS ALWAYS FIRMLY RESISTED ANY SUGGESTION
OF A WIDER DEFINITICN FOR FORCE THAN CAN BE KEASCHNAELY CONSTRUED FROM
CHARTER LANGUAGE. = AS A GUIDE FOR YOUR POSSIBLE USE'THE FOLLOWING IS PART
OF STATEMENT BY CDN REP, (MILIER) IN 1967 FRIENDLY RELATIONS COMMITTEE,
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n TEXT EEGINS QUOTE WITHCUT A DOUBT, THE PRINCIPLE PROHIBITING THE /
THREAT OR USE OF FORCE DERIVES DIRECTLY FROM AKTICLE 2 OF THE CHARTER.
AS SUCH, IT EMBRACES ALL THE VAKIOUS INTERPRETATICNS WHICH MAY EE JUSTIFIABLY
ASCRIBED TG THAT CHARTER ARTICLE, INCLUDING A DEFIEITION OF THE TERM GUOTE -
FORCE UNQUOTE ITSELF.  IN STUDYING THIS MATTER CLOSELY OVER THE YEARS AMD
1§ REFERRING FOR GUIDANCE 70 MANY OF THE LEGAL AUTHORITTES WHO BAVE ALREADY /
BEEN GUOTED IN THIS DEBATE, MY DELEGATION IS PERSUADED THAT THE TERM GUOTE
FORCE UNGUOTE, AS USED TN THE CPARTER, NOT OMLY IN THE ISOI.ATILR OF ARTICLE
2(k) BT TEROUGHOUT THE CHARTER, MUST BE READ T0 MEAN ARMED GR AT BEST
PHYSICAL FORCE. 10 ARGUE OTHERWISE ns IN EFFECT 70 SEEK 70 AMEND CHARTER
LANGUAGE AS USED BY THE FRAMNERS BY KESCET 70 INTERPRETATICNS K0T BORKE_QUT
OF SUBSTANITATED EITIER BY THE WOKES USED IN THE CONTEXT m WHICH THEY ARE
10 ¥E POUND IN THE CHARTER OF BY THE OVERWHELMING EVIDENCE OF HISTORY AND
| THE PREPOMDERANCE OF TMTERNATICNAL LEGAL OPINICN. ‘ /
A¥ ACCEPTANGE OF THIS FACT DOES HCT LEAD OME 70 CONGLUDE, FOWEVER, /
TEAT ALL OTHER FOKMS OF FORCE OR COERCICN ARE CONDONED BY THE CHARTER.
FAR FROM IT. THE RESORT TO PRESSURE OF AN ECONOMIC, AND T MICHT EMPHASIZE
FCLITICAL AND CULTURAL, CHARACTER MAY MORE PRCPERLY BE DESCRIBED AS INTER—
" YENTIONS WHEN THEY ARE CCNDUCTED BY OME STATE, AND ITS LEADERS, AGAINST
ANOTHER STATE. AS INTERVENTICNS THEY SHOULD AND CAN FE CONDEMNED AND
PREVENTED WHENEVER AND WHEREVER THEY OCCUR,  BUT, MR. CHAIRMAN, THEY SHOULD
' FOT, NOR CANNOT, IN THE CPINIC OF MY DEL., BE GIVEY HORE NARROW DESCRIPTION
OF FORCE, BSFECIALLY 4570 DO 50 ¥OULD OF LOGICAL NECESSITY REQUIRE GIVING
A CORFESPONDING WIDER AND PERFORCE LOCSER AFD JUST 4S UNACCEPTABLE DEFINITICK
70 THE RIGHTS OF A STATE OR A GFOUP OF STATES TO IEGALLY COUNTERACT THE THREAT
OP USE OF SUCH FCRCE IR mm OF SELF DEFENCE. '
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CANADA IS NOT INSERSITIVE T¢ TLE LEGITIMATE CONCERN OF THOSE WHO
FEAR ECONOMIC, POLITICAL OF OTHER DOMINATION EY OTHERS.  OUR GEOGRAPHICAL
AND GEOPOLITICAL SITUATION BETWEEN THE TWO MOST POWERFUL COUNTRIES ON EARTH
SERVE AS A CONSTANT REMINDER TO BE ON GUARD AGATNST ANY FORM OF INTERVENTION
WHICE THREATENS OUR POLITICAL INDEPENDENCE AND TERRITORIAL INTEGRITY. BUT
WE, CANADIANS, ARE ALSO DEEPLY CONSCIOUS OF THE NECESSITY OF BEING CAREFUL
IN DEFINING THE CHARTER HOT TO UNDERMINE ITS VERY FOUNDATIONS BY, SAY IN
THIS IKSTANCE, LAYING AT THE ALTAR OF PROGRESSIVE INTERNATIONAL LAV, LEGAL
CFFERINGS OF DOUETFUL ANCESTRY AND VALIDITY AND OF LESS THAN GENERAL ACCEPT-
ANCE. IT IS THE CONSIDERED OPINICN OF MY DELEGATICN, THEFEFORE, THAT ANY
DEFINITION OF THE TYPE OF PRESSURES I HAVE BEEN REFERRING TO SHOULD BE BETTER
LEFT TC THE PRINCIFLE ON NON.INTERVENTION, UNQUCTE. "TEXT E=EnDK .
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SETTLEMINT OF DISPUTES L ——

The following is an outline of possible machinery for settlement of Part V

disputes:

(a)

(b)

()

(a)

(e)

Objections to Article 62 notifications shall be communicated
to the parties to the treaty and also to the Secretary-General

of the United Nations.

The parties shall thereupon seek a solution through the means

indicated in Article 33 of the Cﬁartcr.

If the parties nave been unable to agree upon any means of
reaching a sclution within two months following the raising of
the objection, or if they have agreed upon any means of settle-
ment other than adjudication or arbitration and thut means of
settlement has not led to a solution within six months after
such agreement, either party may refer the dispute to the
Secretary-General of the United Kations for settlement in
accordance with the procedures indicated in the following
paragraphs. (These procedures might be set out in an Annex to
the Law of Treaties Convention.)

A Conciliation Commission shall be established consisting of
15-25 highly qualified jurists representing the principal legal
systems of the world and also selected so as to have regard to
the need for equitable geographicel distribution, Hembers of
the Commission shall be appointed by the Secretary-General, on
the nomination of States, for fixed, but renewable, teras,
Subject to the approval of the General fssembly the Commission
should be constituted as an organ of the United Nations and
authorised to request advisory opinions from the I.C.J.

Where a dispute is referred to the Secretary-General for

/settlenent,
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settlement, and unless the parties agree that the full
Comnission shall consider the disnute, a sub-commission shall
be appointed within 60 days consisting of one member appointed
by each party to the dispute from among the members of the
Commission who &o not possess its natlonality, one member
/ appointed by each party who possesses its nationality (from
outside the membership of the Commission where necessary) and
a chairman (not possessing the nationality of either party)
appointed by the other members of the sub-Commission from among
the meuwbers of the Commission., If any appointment is not made
within the period of 60 days the appointment should be made by
the Secretary-General of the United Nations or in the case of
the Chairman by the Commission as a whole.
and

(f) The Commission / any sub-commission so constituted shell
establish its own procedure. Decisions of the Coaunission and
of the sub-commission shall be taken by najority vote. The
Secretary-General shsll provide to the Comaission or the sub-
comnission such assistance and facilities as it may require.

(g) The Commission or the sub-coamission, as the case may be, shall
be obliged to report within.Zf6/9_7 nonths of its appointuent,
Reports should be transmitted to the Secretary-General and the
parties, If the Commission or the sub-commission haes succeeded
in effecting a friendly solution, the report should be confined
to a brief statement of the facts and the solution reached. I
the Commission or the sub-commission has not succeeded in effect-
ing a friendly solution, its report sha}l deal Tully with the
factual and legal clements of the dispute.

(h) If no solution has been reached within the / 6/9_/ month time

/1init
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limit the Commission may, unless a party to the dispute objects
thereto, request «n advisory opinion from the I.C.J. on any

legal question relating to the interpretation or applicetion of
any of the Articles contained in Part V of the presént Convention
which nmay have arisen in the course of their consideration of

the dispute.

If the Commission does not recuest an advisory opinion, or if

it reguests an advisory opinion and that opinion does not result
in 2 friendly solution being reached between the parties within
Zﬁj;7 months of the opinion being given, cither party may subnit
to an arbitral trivuncl for ddecision any question relating to

the interpretation or application of any of the Lrticles con-
tained in Part V of the present Convention which has remained
unresolved, Thc arbitral tribunal should consist of one member
appointed by each party to the dispute and a chairman chosen by
comaon agreement between the parties or, in default of common
agreeneut, by the President of the I.C.J. The decision of the
tribunal will be binding upon the parties.

It should be made clear in Article 62 that pending settlenment

of the dispute, and subject to any provisional measures agreed to
by the parties or ordered by the arbitrzl tribunal, the party
claiming that e treaty is void or allegzing a ground for invali-
dating, terminating, vithdrawing from or suspending the operation
of a treasty should not take any measure contrary to the
provisions of the tredty.

As an exception to (J), it should be proyided thet a party
alleging material bresch may, on the expiry of three months

/Tron the
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iving of an Article 62 notification, suspcnd the

of the trcaty wholly if the effect of the alleged
to frustrate the object and purposc of the treaty;
it may suspenc the operation conly of the provisions

%

breachec or of other provisions the performance of

which is directly related to or dependent upon the performance

of the provisions allegedly breached.

L saving clause (based on parsgraph L of Article 62) would be

requircd to preserve the rights and obligations of the parties

under any wrovisions in force binding them with regerd to the

settlement of disputes.
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