
tT a Ge vera | §ollicitour général
em Cae

FILE NO. — DOSSIER N° VOLUME SECRETARIAT

1140-257 ec ~ SECRETARIAT

— SUBJECT”
| ee ADMINISTRATION & ORGANIZATION

ses COMMITTEES

SUJET SEC

COMMISSION OF INQUIRY TO INQUIRE INTO DISTURBANCES OCCURRED ||

MS 38 (4-76) 4 TITRE id ee PE PED Pee dele, ts

CONFIDENTIAL - -CONFIDENTIEL _

ae MN
ORS LH

Toy eens
(~~ Le

(Ee ey

eee ee :
Eo ee

AS fo
=

LSC-OVTT

ct: “TOA)

MS 30A (3-76) 000001



Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Lo/ sur l’accés a l'information

— CLOSED & VOLUMI
VOLUME COMPLET
ey 19/2) 2) ww W/)- [PR

AFFIX TO TOP OF FILE — A METTRE SUR LE DOSSIER

DO NOT ADD ANY MORE PAPERS — NE PAS AJOUTER DE DOCUMENTS

FOR SUBSEQUENT CORRESPONDENCE SEE — POUR CORRESPONDANCE ULTERIEURE VOIR

FILE NO. — DOSSIER NO VOLUME

[0-287

CGSB STANDARD FORM 31 ¢ 7540-21-857-6809 FORMULE NORMALISEE ate ve L*01000002



Pages 3 to/a6

are withheld pursuant to section

sont retenues en vertu de l'article

23

of the Access to Information Act

de la Loi sur l'accés a l'information



Short title

Not to dissolve

Parliament

Prerogative

taved

Privileges, ete.,

of Senate and
House of

Commons

Document disclosed under the Access fo Information Act
paciimentaw Igue-er-verty.

CHAPTER S-8

An Act respecting the Senate and House of

Commons

SHORT TITLE

1. This Act may be cited as the Senate and
House of Commons Act. R.S., ¢. 249, 5. 1.

DEMISE OF THE CROWN

2. No parliament of Canada shall deter-

mine or be dissolved by the demise of the

Crown, but such parliament shall continue,

and may meet, convene and sit, proceed and

act, notwithstanding the demise of the Crown,

in the same manner as if such demise had not

happened. R.S., c. 249, . 2.

3. Nothing in section 2 alters or abridges

the power of the Crown to prorogue or dissolve

the Parliament of Canada. R.S., c. 249, s. 3.

PRIVILEGES AND IMMUNITIES OF MEMBERS

AND OFFICERS

4. The Senate and the House of Commons

respectively, and the members thereof respec-

tively, hold, enjoy and exercise,

(a) such and the like privileges, ‘<1munities

and powers as, at the time of the passing of

the British North America Act, 1567, were

held, enjoyed and exercised b:

mons House of Parliament of

Kingdom, and by the members

far as the same are consistent «2

repugnant to that Act; and

(®) such privileges, immunities

as are from time to time defin

powers

y Act of

APPENDIX “A"

CHAPITRE 8-8

Loi concernant le Sénat et la Chambre des

communes

TITRE ABREGE

1. La présente loi peut étre citée sous le

titre: Loi sur le Sénat et la Chambre des

communes. 8.R., c. 249, art. 1.

TRANSMISSION DE LA COURONNE

2. Le Parlement du Canada ne cesse pas

d’exister ni n’est dissous du fait de la

transmission de la Couronne; mais ce Parle-

ment subsiste et peut se réunir, s’assembler et

siéger, délibérer et agir, nonobstant la trans-

mission de la Couronne, comme si cette

transmission n’edt pas eu lieu. S.R., c. 249,

art. 2.

3. Rien & Il’article 2 ne modifie ni ne

restreint le pouvoir que posséde la Couronne

de proroger ou de dissoudre Je Parlement du

Canada. S.R., c. 249, art. 3.

PRIVILEGES ET IMMUNITES DES MEMBRES ET

FONCTIONNAIRES

4. Le Sénat et la Chambre des communes,

respectivement, ainsi que leurs membres

respectifs, possédent et exercent

a) les mémes priviléges, immunités et

attributions que possédaient et exercaient,

lorsque a été voté l’Acte de Amérique du

Nord britannique, 1867, la Chambre des

communes du Parlement du Royaume-Uni,

ainsi que ses membres, dans la mesure ot

ils ne sont pas incompatibles avec ladite

loi; et

b) les priviléges, immunités et attributions

qui sont de'temps 4 autre définis par une
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Chap. S-8

the Parliament of Canada, not exceeding

those at the time of the passing of such Act

held, enjoyed and exercised by the Com-

mons House of Parliament of the United

Kingdom and by the members thereof

respectively. R.S., c. 249, 8. 4.

' §, Such privileges, immunities and powers
are part of the general and public law of

Canada, and it is not necessary to plead the

same, but the same shall, in all courts in

Canada, and by and before all judges, be

taken notice of judicially. R.S., c. 249, s, 5.

6. Upon any inquiry concerning the privi-

leges, immunities and powers of the Senate

and of the House of Commons or of any

member thereof respectively, any copy of the

journals of the Senate or House of Commons,

printed or purported to be printed by the

order of the Senate or House of Commons,

shall be admitted as evidence of such journals

by all courts, justices and others, without any

proof being given that such copies were so

printed. R.S., c. 249, 5. 6.

REPORT AND PROCEEDINGS

7. (1) Any person who is a defendant in ’
any civil or criminal proceedings commenced

and prosecuted in any manner for or on

account of or in respect of the publication of

any report, paper, votes or proceedings, by

such person or by his servant, by or under the’

authority of the Senate or House of Commons,

may bring before the court in which such

proceedings are so commenced and prosecuted,

or before any judge of the same, first giving

twenty-four hours notice of his intention so

to do to the prosecutor or plaintiff in such

proceedings, or to his attorney or solicitor, a

certificate under the hand of the Speaker or

Clerk of the Senate or House of Commons, as

the case may be, stating that the report,

paper, votes or proceedings, as the case may

be, in respect whereof such civil or criminal

proceedings have been commenced and prose-

cuted, was or were published by such person

or by his servant, by order or under the

authority of the Senate or House of Commons,

as the case may be, together with an affidavit

verifying such certificate.

(2) Such court or judge shall thereupon

Sénat et Chambre des communes

loi du Parlement du Canada, n’excédant

pas ceux que possédaient et exergaient,

respectivement, & la date de cette loi, la —

Chambre des communes du Parlement du

Royaume-Uni et ses membres. S.R., c. 249,

art. 4,

5. Ces priviléges, immunités et attributions

font partie de {a loi générale et publique du

Canada, et il n’est pas nécessaire de les

alléguer spécialement, mais tous les tribunaux

et tous les juges du Canada doivent en

prendre judiciairement connaissance. S.R., c.

249, art. 5.

6. Lors de toute enquéte tenue au sujet des

priviléges, immunités et attributions du Sérat

et de la Chambre des communes, ou de l’un

de leurs membres respectivement, tout exem-

plaire des journaux du Sénat ou de la

Chambre des communes, imprimé, ou parais-

sant l’étre, par ordre du Sénat ou de la

Chambre des communes, est recevable comme

preuve de ces journaux devant tous jes

tribunaux, juges de paix et autres, sans qu'il

soit besoin de prouver que cet exemplaire a

été ainsi imprimé. 8.R., ¢. 249, art. 6.

RAPPORT ET PROCEDURES

7. (1) Tout défendeur dans des procédures

civiles ou criminelles intentées et poursuivies

de quelque fagon que ce soit, en raison ou en

conséquence ou au sujet de la publication,

par ce défendeur ou son préposé, d’un rapport,

document ou procés-verbal, avec ou sous

Vautorisation du Sénat ou de 1a Chambre des

communes, peut produire devant la cour ot

ces procédures ont été ainsi -intentées et

poursuivies, ou devant un juge de cette cour,

aprés avoir, au préalable, donné vingt-quatre

heures d’avis de son intention de ce faire au

demandeur ou poursuivant en cause, ou a son

procureur ou avocat, un certificat, revétu du

seing du président ou du greffier du Sénat ou

de l’Orateur ou du greffier de la Chambre des

communes, selon le cas, portant que lerapport,

document ou procés-verbal, selon le cas, &

Végard duquel les procédures civiles ou

criminelles ont été intentées et poursuivies, a

été publié par le défendeur ou son préposé,

d’ordre et avec l’autorisation du Sénat-ou de

la Chambre des communes, selon le cas, ainsi

‘qu’un affidavit, attestant ce certificat.

(2) La cour ou le juge doit alors arréter

6708
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immediately stay such civil or criminal

proceedings, and the same and every writ or

process issued therein shall be and shall be

deemed and taken.to be finally put an end

to, determined and superseded by virtue of

this Act. R.S., c. 249, s. 7.

8. (1) Where any civil or criminal proceed-

ings are commenced or prosecuted for or on

account or in respect of the publication of

any copy of such report, paper, votes or

proceedings, the defendant, at any stage of

the proceedings, may lay before the court or

judge, such report, paper, votes or proceedings,

and such copy with an affidavit verifying

-such report, paper, votes or proceedings, and

the correctness of such copy.

(2) The court or judge shall thereupon

immediately stay such civil or criminal

proceedings, and the same and every writ or

process issued therein, shall be and shall be

deemed tobe finally put an end to, determined

and superseded by virtue of this Act. RS., ¢.

249, 3. 8.

9. In any civil or criminal proceedings

commenced or prosecuted for printing any

extract from or abstract of any such report,

paper, votes or proceedings, such report,

paper, votes or proceedings may be given in

evidence, and it may be shown that such

extract and abstract was published bona fide *

and without malice, and, if such is the opinion

of the jury, a verdict of not guilty shall be

entered for the defendant. R.S., c. 249, 3. 9.

INDEPENDENCE OF PARLIAMENT

Members of the House of Commons

10. Except as hereinafter specially provid-

ed,

. (a) no person accepting or holding any

office, commission or employment, perma-

nent or temporary, in the service of the

Government of Canada, at the nomination’

of the Crown or.at the nomination of any

of the officers of the Government of

Canada, to which any salary, fee, wages,

Chap. 8-8

immédiatement ces procédures civiles ou .

criminelles, et, en raison de Ja présente loi,

ces derniéres, ainsi que tout bref ousommation

émis en l’espéce, sont définitivement discon-

tinuées, prennent fin et sont annulées et sont

tenues et considérées comme étant disconti- .

nuées et annulées et comme ayant pris fin.

S.R., c. 249, art. 7.

8. (1) S'il est intenté ou poursuivi une

procédure civile ou criminelle en raison ou en

conséquence ou au sujet de la publication de

quelque exemplaire de ce rapport, document

ou procés-verbal, le défendeur peut, & toute

phase de la procédure, produire ce rapport,

document ou procés-verbal devant ja cour ou

le juge, ainsi que cet exemplaire accompagné

d’un affidavit qui vérifie le rapport, document

ou procés-verbal, et atteste que Vexemplaire
en est une copie conforme.

(2) La cour ou le juge doit alors arréter

immédiatement ces procédures civiles . ou

criminelles, et, en raison de la présente loi,

ces derniéres, ainsi que tout bref ousommation

émis en l’espéce, sont définitivement discon-

tinuées, prennent fin et sont annulées et sont

considérées comme étant discontinuées et

annulées et comme ayant pris fin. 8.R., c. 249,

art. 8.

9. Dans toute procédure civile ou criminelle

intentée ou poursuivie en raison de l’impres-

sion de quelque extrait ou résumé d’un pareil

rapport, document ou procés-verbal, ce rap-
port, document ou procés-verbal peut étre

produit & titre de preuve, et le défendeur peut

démontrer que cet extrait et résumé a été

publié de bonne foi et sans malice, et si le

jury est de cet avis, un verdict de non-

culpabilité est rendu en sa faveur. S.R., c. 249,

art. 9.

INDEPENDANCE DU PARLEMENT

Députés de la Chambre des communes

10. Sauf les dispositions spéciales qui

suivent,

a) nulle personne qui, y ayant été nommée

_par la Couronne ou un fonctionnaire du

gouvernement du Canada, accepte ou

occupe une charge, une commission ou un

emploi, d’une nature permanente ou tem-

poraire, au service du gouvernement du

Canada, comportant un traitement, des

6709
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CHAPTER S-8

An Act respecting the Senate and House of

Commons

SHORT TITLE

1, This Act may be cited as the Senate and
House of Commons Act. R.S., c. 249, 8. 1.

DEMISE OF THE CROWN

2. No parliament of Canada shall deter-

mine or be dissolved by the demise of the

Crown, but such parliament shal! continue,

and may meet, convene and sit, proceed and

act, notwithstanding the demise of the Crown,

in the same manner as if such demise had not

happened. R.S., c. 249, s. 2.

3. Nothing in section 2 alters or abridges

the power of the Crown to prorogue or dissolve

the Parliament of Canada. R.S., c. 249, s. 3.

PRIVILEGES AND IMMUNITIES OF MEMBERS

AND OFFICERS

4. The Senate and the House o7 Commons

respectively, and the members thereof respec-

tively, hold, enjoy and exercise,

(a) such and the like privileges. munities

and powers as, at the time of the passing of

the British North America Act. 1567, were

held, enjoyed and exercised bx *}

mons House of Parliament of

Kingdom, and by the member:

far as the same are consistent v:

repugnant to that Act; and :

{d) such privileges, immunities 224 powers

as are from time to time define: oy Act of

United

reof, so

CHAPITRE S-8

Loi concernant le Sénat et la Chambre des

communes

TITRE ABREGE

1. La présente loi peut étre citée sous le

titre: Loi sur le Sénat et la Chambre des

communes, S.R., c. 249, art. 1. ,

TRANSMISSION DE LA COURONNE

2. Le Parlement du Canada ne cesse pas

d’exister ni n’est dissous du fait de la

transmission de la Couronne; mais ce Parle-

ment subsiste et peut se réunir, s’assembler et

siéger, délibérer et agir, nonobstant la trans-

mission de !a Couronne, comme si cette

transmission n’efit pas eu lieu. S.R., ¢. 249,

art. 2.

3. Rien & Particle 2 ne modifie ni ne

restreint le pouvoir que possédé la Couronne

de proroger ou de dissoudre le Parlement du

Canada. S.R., c. 249, art. 3.

PRIVILEGES ET IMMUNITES DES MEMBRES ET

FONCTIONNAIRES

4. Le Sénat et !a Chambre des communes,

respectivement, ainsi que. leurs membres

respectifs, possédent et exercent

a) les mémes priviléges, immunités et

attributions que possédaient et exercaient,

lorsque a été voté l’Acte de PAmérique du

Nord britannique, 1867, la Chambre des

communes du Parlement du Royaume-Uni,

ainsi que ses membres, dans la mesure ol

ils ne sont pas incompatibles avec ladite

loi; et

6) les priviléges, immunités et attributions

qui sont de temps & autre définis par une

6707

Titre abrégé

Le Parlement

n’est pas dissous

Prérogative

conservée

Priviléges, etc.,

du Sénat et de

la Chambre des

communes

000014



Privileges to be

judicially noted

Printed copy of

journals

Proceedings

based on report,

etc. published

under authority

Stay of

proceedings

Document disclosed under the Access t6 Inférmation Act’

Document divulgué en vertu de la Loi sur 'accés a information

Chap. S-8

the Parliament of Canada, not exceeding

those at the time of the passing of such Act

held, enjoyed and exercised by the Com-

mons House of Parliament of the United

Kingdom and by the members thereof

respectively. R.S., ¢.:249, s. 4.

5. Such privileges, immunities and powers

are part of the general and public law of

Canada, and it is not necessary to plead the

same, but the same shall, in all courts in

_Canada, and by and before all judges, be

- taken notice of judicially. R.S., c. 249, s. 5.

6. Upon any inquiry concerning the privi-

leges, immunities and powers of the Senate

and of the House of Commons or of any

member thereof respectively, any copy of the

journals of the Senate or House of Commons,

printed or purported to be printed by the

order of the Senate or House of Commons,

shall be admitted as evidence of such journals

by all courts, justices and others, without any

proof being given that such copies were so

printed. R.S., c. 249, s. 6.

REPORT AND PROCEEDINGS

7. (1) Any person who is a defendant in

any civil or criminal proceedings commenced

and prosecuted in any manner for or on

account of or in respect of the publication of

any report, paper, votes or proceedings, by

such person or by his servant, by or under the’

authority of the Senate or House of Commons,

may bring before the court in which such

proceedings are so commenced and prosecuted,

or before any judge of the same, first giving

twenty-four hours notice of his intention so

to do to the prosecutor or plaintiff in such

proceedings, or to his attorney or solicitor, a

certificate under the hand of the Speaker or

Clerk of the Senate or House of Commons, as

the case may be, stating that the report,

paper, votes or proceedings, as the case may

be, in respect whereof such civil or criminal

proceedings have been commenced and prose-

cuted, was or were published by such person

or by his servant, by order or under the

authority of the Senate or House of Commons,

_as the case may be, together with an affidavit

verifying such certificate.

(2) Such court or judge shall thereupon

Sénat et Chambre des communes

loi du Parlement du Canada, n’excédant

pas ceux que possédaient et exergaient,

respectivement, & la date de cette loi, la |

Chambre des communes du Parlement du

Royaume-Uni et ses membres. S.R., c. 249,

art. 4,

5. Ces priviléges, immunités et attributions

font partie de la loi générale et publique du

Canada, et il n’est pas nécessaire de les

alléguer spécialement, mais tous les tribunaux

et tous les juges du Canada doivent en

prendre judiciairement connaissance. S.R., c.

249, art. 5.

6. Lors de toute enquéte tenue au sujet des

priviléges, immunités et attributions du Sénat

et de la Chambre des communes, ou de !’un

de leurs membres respectivement, tout exem-

plaire des journaux du Sénat ou de la

Chambre des communes, imprimé, ou parais-

sant l’étre, par ordre du Sénat ou de la

Chambre des communes, est recevable comme

preuve de ces journaux devant tous les

tribunaux, juges de paix et autres, sans qu’il

soit besoin de prouver que cet exemplaire a

été ainsi imprimé. S.R., c. 249, art. 6.

RAPPORT ET PROCEDURES

7. (1) Tout défendeur dans des procédures

civiles ou criminelles intentées et poursuivies

de quelque fagon que ce soit, en raison ou en

conséquence ou au sujet de la publication,

par ce défendeur ou son préposé, d’un rapport,

document ou procés-verbal, avec ou sous

l’autorisation ‘du Sénat ou de 1a Chambre des

communes, peut produire devant la cour ot

ces procédures ont été ainsi-intentées et

poursuivies, ou devant un juge de cette cour,

aprés avoir, au préalable, donné vingt-quatre

heures d’avis de son intention de ce faire au

demandeur ou poursuivant en cause, ou a son

procureur ou avocat, un certificat, revétu du

seing du président ou du greffier du Sénat ou

de ]’Orateur ou du greffier de la Chambre des

communes, selon le cas; portant que lerapport,

document ou procés-verbal, selon le cas, &

Pégard duquel les procédures civiles ou

criminelles ont été intentées et poursuivies, a

été publié par le défendeur ou son préposé,

d’ordre et avec l'autorisation du Sénat-ou de

la Chambre des communes, selon le cas, ainsi

‘qu’un affidavit attestant ce certificat.

(2) La cour ou le juge doit alors arréter
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Senate and House of Commons

immediately stay such civil or criminal

proceedings, and the same and every writ or

process issued therein shall be and shall be

deemed and taken to be finally put an end

to, determined and superseded by virtue of

this Act. R.S., ¢. 249, s, 7.

8. (1) Where any civil or criminal proceed-

ings are commenced or prosecuted for or on

account or in respect of the publication of

any copy of such report, paper, votes or

proceedings, the defendant, at any stage of

the proceedings, may lay before the court or

judge, such report, paper, votes or proceedings,

and such copy with an affidavit verifying

such report, paper, votes or proceedings, and

the correctness of such copy.

(2) The court or judge shall thereupon

immediately stay such civil or criminal

proceedings, and the same and every writ or

process issued therein, shall be and shal! be

deemed to be finally put an end to, determined

and superseded by virtue of this Act. R.S., c.

249, s. 8.

9. In any civil or criminal proceedings

commenced or prosecuted for printing any

extract from or abstract of any such report,

paper, votes or proceedings, such report,

paper, votes or proceedings may be given in

evidence, and it may be shown that such

extract and abstract was published bona fide

and without malice, and, if such is the opinion

of the jury, a verdict of not guilty shall be

entered for the defendant. R.S., c. 249, s. 9.

INDEPENDENCE OF PARLIAMENT

Members of the House of Commons

10. Except as hereinafter specially provid-

ed, .

(a) no person accepting or holding any

office, commission or employment, perma-

nent or temporary, in the service of the

Government of Canada, at the nomination’

of the Crown or at the nomination of any

of the officers of the Government of

Canada, to which any salary, fee, wages,

’

Chap. S-8 3

immédiatement ces procédures civiles ou .

criminelles, et, en raison de la présente loi,

ces derniéres, ainsi que tout bref ousommation

émis en l’espéce, sont définitivement discon-

tinuées, prennent fin et sont annulées et sont

tenues et considérées comme étant disconti-

nuées et annulées et comme ayant pris fin.

S.R., c. 249, art. 7.

8. (1) Sil est intenté ou poursuivi une

procédure civile ou criminelle en raison ou en

conséquence ou au sujet de la publication de

quelque exemplaire de ce rapport, document

ou procés-verbal, le défendeur peut, & toute

phase de la procédure, produire ce rapport,

document. ou procés-verbal devant la cour ou

le juge, ainsi que cet exemplaire accompagné

d’un affidavit qui vérifie le rapport, document

ou procés-verbal, et atteste que Vexemplaire

en est une copie conforme.

(2) La cour ou le juge doit alors arréter

immédiatement ces procédures civiles ou

eriminelles, et, en raison de la présente ‘oi,

Preuve de

lexeraplaire

Arrét des

procédures

ces derniéres, ainsi que tout bref ousommation |

émis en l’espéce, sont définitivement discon-

tinuées, prennent fin et sont annulées et sont

considérées comme étant discontinuées et

annulées et comme ayant pris fin. S.R., c. 249,

art. 8.

9. Dans toute procédure civile ou criminelle

intentée ou poursuivie en raison de |'impres-

sion de quelque extrait ou résumé d’un pareil

rapport, document ou procés-verbal, ce rap-

port, document ou procés-verbal peut étre

produit a titre de preuve, et le défendeur peut

démontrer que cet extrait et résumé a été

publié de bonne foi et sans malice, et si le

jury est de cet avis, un verdict de non-

culpabilité est rendu en sa faveur. S.R., ¢. 249,

art. 9.

INDEPENDANCE DU PARLEMENT

Députés de la Chambre des communes

10. Sauf les dispositions spéciales qui

suivent,

a) nulle personne qui, y ayant été nommée

par la Couronne ou un fonctionnaire du

gouvernement du Canada, accepte ou
occupe une charge, une commission ou un

emploi, d’une nature permanente ou tem-

poraire, au service du gouvernement du

Canada, comportant un traitement, des

6709

Preuve dans une

cause relative &

Ja publication

dextraits, ete.

Personnes

inéligibles

000016
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. NETUPSKY et al. v. CRAIG et al. ‘reported in 1 748
, 

rted in 14 DELLR. (3 -

Supreme Court of Canada, Judson, Ritchie, Hall, Spence consider it to be saitetne var the, p. 390, fot) 1OR. 51, 1
and Laskin, JJ. June 29, 1972. present appeal that I should do ne unnoses of disposing of the

: re t SI iz

{Abel and slander — Defences — Qualified privilege — Presumption Se ee ndevte which were the immediate Satiee momtine
! Ss mts to i se 1m

libel. publish the letter containing the alleged
of bona fides — Onus in respect of malice.

sign drawings for a

harge in a telegram to the city ag
ainst

rehitects as to the safety of the structure while in the
the city’s request to the architects for

 a report on
asion of qualified priv 2 f the

e spoken or written on an occasi
on of

he defendant and his honesty 
of

yesumed and the purden fies

Where a reputable engineer who prepare
d the de:

civic structure makes & serious
 ¢

course of construction,

the matter creates an oc
c

architect’s reply. When words
 ar

qualified privilege the bona fides 
of 14)

belief in the truth of his statem
ents are D.

upon the plaintiff to rebut that presumption. Fail
ure to so direct the

jury constitutes serious non-direction amounting to misdirection. If
there is evidence proving that the statements com

plained of are false to
the knowledge of the person who makes them, th

ey are taken to have
been made maliciously but a person making

 4 communication on &

privileged occasion is not restricted to the use of such
 language merely

as is reasonably necessary to protect the interest
 or discharge the duty

which is the foundation on his privilege. He will be
 protected, even

though his language should be violent or excessive
ly strong, if, having

regard to ail the cireumstances of the case, he migh
t have honestly and

on reasonable grounds pelieved that what he wrote or said was true and
necessary for the purpose of his vindication, though in fact it was not So.

[Adam v. Ward, [1917] A.C. 309, aprvd]

ment of the Ontario Court of Appeal,
1) 10.R. 51, allowing an appeal from

on the verdict of the jury in fav
our

mages for libel.

AppEaL from the judg:
14 D.L.R. (8d) 387, [197

a judgment of Haines, J.,

of the plaintiff in an action for da

Boris Netupsky, appellant, in perso
n.

C. L. Dubin, QC., for respondents.

+ of the Court was delivered by

This is an appeal from a judgment
 of the

f Ontario (Gale, C.J.0., dissenting in
 part)

allowing an appeal from a judgment prono
unced by Haines,

J., whereby it was ordered that the prese
nt appellant recover

the sum of $250,000 and costs from th
e defendants. for an

alleged libe} published py the defendants in a
 letter written to

th —irector of Property of the Corporation of t
he City of Ot-

on May 10, 1966.
The circumstances giving rise to this appeal

 have been fully
judgment delivered

and accurately set out in the re
asons for ‘

behalf of the majority of the Co
urt of

by Schroeder, J.A.
, on

Appeal and as these reasons 
for judgment have

The judgmen

RiTcHIE, J.i—

Court of Appeal o

ta

ram bath

The appellant, Bori :Che appellant, s Netupsky, is a profession: i

residing i Vancouver, British Columbia, ae the wresident
oF ie ns er appellant, Netupsky Engineering Co med in
‘ e held the controlling interest. # Go. Tide in

conn Gitect named Gerald Hamilton, who practised in Va
could ase Paes devised a novel idea of a structure whi ch
soon ene ths qua purpose of an outdoor stadium and an if
a ueh e arena, ’ ¢ construction of which necessarily invol ‘ed
a high conte of s ructural steel, and feeling that the ieee
vneee he S concept required the advice of a structura " ‘on
sine * pe cons ted Netupsky and they collaborated with a

ree ne eee ion of such a combined stadium and ice are .
bith n fay, 968, the City of Ottawa instituted a design c be.
indoor arer view to constructing a new outdoor stadi mandindoor ax na 8s a centennial project. Hamilton, in c0-0f ane

we psky, decided to enter hi 4 @ designti s ig p} Q i
forpetition and in the month of July it was aamotneed soe
na end Dene competition and that Ottawa was ay te
proceed wit ie project. In this regard, Hamilton becar oe
Fate tea fe Zespondents as-architects for the project. nd
deawines tran tupsky to prepare further structural afrawings which were Gol submitted and which formed the

rCss ote in the or fenders with respect. to the steel to be in-

Dominion Brid ;. ge Company Limited
on eee, the steel portion of the wonbract bul ti one arnt
tite peared that the cost of steel was going to be very wachHe rojo cn the eo aaticipated and that the total peice ton
te e . bas iS 0 e drawings s i beea pstantially higher than the city’s bidocto Tan Moai ne
Hons were jecordinely made in the original drawings with

e overall cost of i "andWhe OF t of the requ elwm on Netupsky was asked to approve the suymestod ain an
original drewings ond he cted th eae te invalidated iv ate at if desi

proceeded with a new agreement would have to Be ae Minade wit:

him with respect to hiis fees, In this re:gard, he wrote to Geralc;, ralc9q0020Hamilton on March 8, 1966, as follows:

‘
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. . : 
. :

: 
. 

i 

0: § 
s partner, the r 

y 
[-

Please be advise: 1 xstructure without coming toa = tained the alleged libel, The Jetter is reproduced in full in the
submitted redesign cr rcnent ne te our fee for this work, as well "reasons for judgment of Schroeder, J.A., in 14 D.L.R. (83d) at
mutually agreed? oe re-appraising the substructure and the pre- Pp. 398, and the following language contained in that letter con-
chregee 4 concrete elements. : nt” ' ‘stitutes the alleged libel complained of in the statement ofme 

lai
“mutually agreeable arrange 

claim.
he result no such “mu . i tant : 

: .
mt ched with Netupsky and as time was a most impor in. “Dominion Bridge during their checking of Netupsky’s drawings,was a i f the fact that the proposed structure was : suggested certain changes to inerease the safety of the building andfactor in view eennial project, the respondents felt compelled : . to reduce the cost. W.‘tended as a cen ,

eas architects, minto engage the services of another structural engineer (Mr. i
for sufety, chose to accept the advice o: i ne ‘f* : etupsky ha . gineers of Dominion Bridge rather tha:j i the drawings which NAdjeleian) to prepare ky had

ndful of our responsibility
f the very experienced en-
mn that of Boris Netupsky.

. 
- 

This action was agreed to by Mr, John Adjeleian, the Ottawa struc-

; of con: 
. D g af 3 >

refused to complete, and generally to act d the aoe dlonts that tural engineer whom we have engaged to supervise the construction,

C 

: 

2 
e

: j When Hamilton advissulting engineer.
We have, therefore ceased to con.the Dominion Bridge Co. had proceeded with the erectio February.

ie 1
. 

ign for 
“He te dp 

. oh he .

i rdance with the altered design He is disgruntled that we are no longer consulting with him and is

the superstructure in accor dan jeleian had accepted full re- trying to foree us to pay him for work that he has not done to our
‘which it, in company with Mr. Adje fe ig evidenced by the eatin ge

’ 

: 

. 

.

stats reacted violently as i :sponsibility, | nee ocram Which he sent to the “Director of. 
” 

. 

Sdyy 
ste 

aleee er and Works, Corporation of the City of Ottawa,&
i “We wish to give you a firm assu‘rance that his ailegations that the* 1966, in the followin. ad : 
| 

an uneconomical and unsafe structural basis’ are completely false,

tario” on May 4, ? rk Stop Due to informa- : oundless t belloue ”
Re Ottawa Civic Centre at Lansdowne Pa architect relative to a | groundiess, untrue and libellous.ion now made ‘available to me by by Dominion Bridge as oo ' In order to assesssae d redesign of the steel superstructure by :proposed re he meaning to be attached to this language,il evidence of noncompliance with certain other requirements n to reproduce the last paragraph of that let-
well as © I think it desirableing t immediate at- t hich ds:y firm’s drawings I must bring to your imme - : er which reads:called for on may Sams architect, that being the engineer re i
tained by him. under contract and licensed by the cure considersional Engineers Association to design the said sTecien st the entire of the company that the design has beenthis procedure not only ae ed Geewings, but also places the fully adequate, and a Jetter from John Adjestructure as detailed on m

5 
“In support of this statement we enclose ai

i

{

: asis STOP 1 and is continuing to check all matters con

j m uneconomical and unsafe structural basi }whole project on a 

:

letter from the DominionBridge Company dated May $th. in whieh they certify in the name
checked by them and is
leian that he has checked
cerning the safety of the

wn eX- 
concrete work. You have our assurance that this building has been

Upon your request Iwill be pleased to go to Ottawa at my
 o 

i
pon yt

designed and will bepense to answer any queries you may have.
. 

‘1d. 
: 

. 
sound engineering principles and will be perfectly safe.’

wea as re sent to the Build ‘ 
.

Separate telegrams in identical terme Municipal Council. Im- The respondents relied on the defences of qualified privilege
ing Inspector of the city an teled am, the Director of Prop- : and fair comment, but the question raised by this appeal is con-
mediately after receiving the h er as directly concerned with | cerned almost exclusively with the nature and effect of the
erty for the City of Ottawa, whe w letter to the respondents defence of qualified privilege, in relation to which I adopt the
the Civic Centre project, wro ea le following paragraphs contained in the reasons for judyment
which read, in ca a eter Boris Netupsky, P. Eng., Netupsky : _ of Mr. Justice Schroeder at p, 407: .¥ attach copy of a

incerin: 0. . your uctural consuitant io Awa.g dey structural consultant for theEngineert Co. Lt t: Ott:
The defendant di: thin 48

i his matter within 4i yill you furnish a report on t
Civie Centre. Will you

donot rely on justification as a defence but
ing the safety 

depended principally on the defence of qualified privilege. Jt was the

; icular attention to the remarks concerning 
duty of the trial Judge to decide and rule upon the question as to

hours with particu’ 
. 

whether the allegedly libellous words were wholly unconnected with

of the structure. . from the city and in light of the . : and irrelevant to the duty or interest by reason of which the oc-

Jt was in reply to this letter ¢ language used by the ap- 
casion of qualified privilege arose. If the words were not wholly un-

ighly provocative and damaging lé ‘for which the resj« a: 
connected With or irrelevant to such duty or interest, they were

, a ieats in criticism of the procedure for
pehants ” ‘ t e jetter on ben aif

= wrote 
:

der were respo asible that Kohler \ Pp i
ents we por t h te th tt
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which was entitled to prevail unless the plaintiff proved by extrinsic”
or intrinsic evidence that they had been published maliciously.

It is common ground that the statements made by the defendant to

the City authorities related to a subject-matter in which the defen-
dants and the City had a legitimate and common interest and were

on that ground protected as statements made on an occasion of quali-
fied privilege. A more apposite and firmer basis for the privilege

arises from the fact that the statements were made in the conduct of
the defendants’ own affairs in a manner in which their own interest
was concerned. More specifically, they were replying to an unfair

and unwarranted attack upon their professional integrity and compe-

tence which they were justified in repelling by a denial and explana-
tion. This forms a more substantial and more relevant foundation

for the privilege, and entitles the defendants to considerably wider
Jatitude than does the basis upon which the learned trial Judge

rested it.

(Italics are my own.) I agree also with the opinion expressed
by Mr. Justice Schroeder where he said in the course of his

reasons for judgment at p. 404:

In my respectful opinion, the failure to tell the jury that when

words are spoken or written on an occasion of qualified privilege the
bona fides of the defendant and his honesty of belief in the truth of
his statements is presumed and that the burden then lies upon the
plaintiff to rebut that presumption constitutes serious non-direction
amounting to misdirection: ... The manner in which this portion of

the charge was submitted to the jury was a direction that the defen-
dant had the burden of satisfying them upon that issue, and that if
he failed to do so he was liable in damages. The circumstances of
this case made it essential that the jury should have been correctly
instructed upon this point, otherwise their whole approach te the de-
termination of this highly material issue would rest upon an Im-

proper basis.

The determination of this appeal in my opinion, ‘turns on
the question of whether there was any extrinsic or ‘intrinsic
evidence that the respondents were motivated by malice in
writing the letter which is complained of. There can be little

doubt that if there is evidence proving that the statements
complained of are false to the knowledge of the person who
makes them, they are taken to have been made maliciously,

but this statement must be read in light of the language used
by Lord Atkinson in Adam v. Ward, [1917] A.C. 309 at p. 339,

where he said:

.a person making a communication on a privileged occasion is not

restricted to the use of such language merely as is reasonably neces-
srest or discharge the duty which is the foun-

‘sary to protect the ir

dation of his priviley:

» tected, even tt }
regard to sil the eireur

tig and of Pearetable gre

t, on the contrary, he will be pro.

-~Beeument-disclased under, the Access fo Information Act
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he w irote or said was true and necessary for the purpose of his vin-dication, though in fact it was not so.
dence of tice Schroeder took the view that there was no evi-. dismisced tree go to the Jury and that the action should bepam disse ground, but Chief Justice Gale, in the courseothe 

g reasons for judgment, while agreeing in allner respects with Mr. Justice Schroeder, expressed thjury might ne was some intrinsic evidence upon which a’ 
ave found that two sente i 

ipiained of contained statements that wore false to heeedge of fhe respondent and he w6uld therefore have directed aw tria so that another jury properly instructed would hav.an ppportunity to determine this issue. evee sentences which gave rise i i ’s disenting opinion read as follows [at © 5085, Tustice Gale S dis:
“Dominion Bridge during » i ing”suggested certain changes to tncrcane the cca gNfor safety the ost. We as architects, mindful of our responsibility0 “fety, se ta accept the advice of the very experienced en-
gincers of Dominion Bridge rather than that of Boris Netunsky.” o

. The learned dissenting Judge ex ressed the vi t_ Jury might reasonably interpret those two sentences an aoaneing and having been intended to mean, that Dominion Brid eCo. Ltd. Suggested that changes to Netupsky’s drawings werebay to crease the safety of the building which might
k em an at the respondent had a tedthese suggestions and decided to abandon ° onteallimprove upon Netupsky’s design, all of which raiph ”to mean that the Netupsky design evidenced his incomes”: any sonsideration of the language used by the respondentmt e letter complained of must be assessed against theba ground of. the appellant’s telegram to the “Director ofanning and Works” of the City of Ottawa which hivocative communication had been circulated in sufo fo the greatest possible damage to the respondents and¥ ic 7 was, of course, the exciting cause which promptedohler to write the letter complained of. In this regard I findthe language used by Lord Sh i

ea e
e

 particularly rt: 
aw in Adam v. Ward, supra, at

Furthermore, it has to be borne i i i 4

h 
, 

2 in mind, w:question of the repudiation of a false charge then, we ypeleweighed in nice scales, 
, as net to beth The sentences cited by Chief Justice Gale must be read ir,pei context which in my opinion includes the letters frm 200022minion Bridge Co, Ltd. and the structural enginecr which

tupsky’s drawings
of the building and
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” Ve ich it was
- were enclosed with the respondents letter and by which i

tated to be supported. | : . ‘a:

SET course of its letter, Dominion Bridge Co. sai
, A gaged in checking the struc

For ne esi fications thereto, where’ er
re eee ot yd to structural safety 4
they appeared to

economics. 
_

And the letter from Mr. Adjeleian (
the st

read, in part, as follows:

We wish to confirm to you that my
i for the above project, 

@ dont.

oo iare continuing to do so, on the conerete Work,an : ity cor

jons, for its structural adequacy, conto efor ’

We h ve made certain recommendations yon ire
par opinion, will ensure the safety of the s' tained of by

is true that the words used in the letter come vine) tin

a ellants cited by Chief Justice Gale were 1 a eeninion

vepraduetion of the information forms ed bY pcless ap-
I | engineer, nev >

3 te ee the « did not consti-
Bridge O°. oe he circumstances they di

r that under the circur 
not oly

Pat 78 ty evidence of malice but on we contrary
ute 

" 
aids 

°

fustific’ The one ee a » the structural steel design andon engaged in checking : ogi

21 WE hnave pee ifieations thereto, wherever they appear ’ s

rae regard +o structural safety and economics.
al

and the letter complained of said
e during their

to inerease

months, we have been en:

en and requesting modi:
be desirable with rega.

ructural engineer)

ag supervising structural
vied out a careful cheek,

eluding founda-

des and safety.

evisions which,

ys drawings

4 hecking of Netupsky’s or

Domini ran changes case the safety of the building and
suggested certa

duce the cost. 
ve aves

The difference in language pani the two Saying oes
i inion, involve a chan 

oe ler

mee as wey eained in the cited paragraph of ne letter,
was not making any statement wine

 att
grounds for believing that what he sae ‘ae a
the changes suggested by Dominion Bridge ing an

urpose of increasing the safety of the be 3

' its cost. For this statement he hac e
a

~ company itself and of the sup
ervising

with the greatest respect for the view
@ -ot think that the sentences whic ;

t interpreted so as to afford any ev
. 

.

‘ in the circumstances of this case.
For all these reasons, aS well

 as

AC Cc Y wou smiss this appea with costs.
tice S hroede Iwo td dism this apy J with c

aan

ing reasonable
rue, namely that

eve made for the
d reducing

thority of the steel
ural engineer, and

3 of Chief Justice Gale, I
he cites could be reason-

dence of intrinsic malice

for those stated py Mr. d
us-

: vast

Appral disiisee
ee:

cee
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RE SEWELL AND THE QUEEN IN RIGHT OF THE PROVINCE OF
NEW BRUNSWICK

New Brunswick Supreme Court, Appeal Division, Hughes, CAIN B.,
Limerick and Bugold, JJA. May 5, 1972. .

Schools — Educational leave — Requirement of approval from em-
ployer — Applicant taking leave before approval given — Approval
subsequently refused — Whether applicant entitled to reimbursement of
expenses — Whether employer under duty to give timely notice of ap-
proval or rejection.

On April 14, 1971, the respondent teacher applied for educational leave
to permit him to take a summer course at New York University cor-
mencing on July 5, 1971, Respondent received no word of his appreval
and proceeded to enroll in and attend the course. On July 13th the
Department of Education denied the application and communicated its
decision to the respondent’s principal. Respondent did not become aware
of the refusal of his application until some wecks later and submitted a
request for reimbursement of expenses incurred in attending the summer
couse which request was denied. A grievance protesting this denial was
upheld by an adjudicator. Held, on an application to quash the decision of
the adjudicator, the application should be granted. Article 20.1-of the col-
lective agreement imposing an obligation on the employer to pay ex-
penses in respect of educational leave was conditional on the applicant for
leave obtaining the approval therefor from the employer and the decision
of the adjudicator that such approval or rejection must be given a rea-
sonable time before the employee was to take his leave amounted to an
amendment of the collective agreement in so far as it imposed on the
employer the additional duty to give timely notice of its rejection of any
application which it did not approve. .

{Noranda Mines Lid. v. The Queen et al. (1969), 7 DER. (8d) 4,
£1969] S.C.R. 898, 69 W.W.R. 321; R.v. Public Service Labour Relations
Board, Ex p, N.B. Teachers’ Federation (1970), 17 DEAR. (8d) 72, 3
N.B.R. (2d) 189, refd to]

APPLICATION for certiorari to quash a decision of an ad-
judicator under a collective agreement, :

D.C. Stanley, for applicant.
Robert J. Arseneau, for respondent.

The judgment of the Court was delivered by
Hucues, C.J.N.B.:—This is an application by Her Majesty

The Queen in right of the Province of New Brunswick, as
represented by the Treasury. Board, herein referred to as “the
employer”, for an order of certiorari removing into this Court
and quashing the award or decision of an adjudicator ap-
pointed under authority of s.95 of the Public Service Labour
Relations Act, 1968 (N.B.), ¢. 88, herein referred to as “the
Act”, in respect of a grievance of Edmund H. Sewell, herein000023
referred to as “the grievor’, who was an instructor amplored
at Teachers’ College in the City of Fredericton,



Sit

_ On prison

programs

SIR, — Your editorial “Plus

¢a change . . .” (Nov. 29) says

1 indicated support for the

basic policics of Jean Pierre

Goyer and that I would try to

win popular approval for

them. This is true for some of

the penal reform ptograms
but it certainly doesn’t follow

that public relations is the

remedy for prison breaks and

the loose release of prisoners. .

* Ynever said or intimated that.

Tn fact, I think a lot has to be

done fo tighten the ad-

ministration of Several pro-

grams {0 prevent such inci-

dents. a
WARREN ALLMAND, M.P.,

Solicitor General,

THE 6 A2ETE

@/2'°7?2

: oe GENERAL DU CANADA

TOR GENERAL OF CANADA (te

Document disclosed under the Access to Information Act
Docum nt divulgué en vertu G2 IAlLo/ supflaccés a l'information

'

Pe
i i

LA

Oupures du 3

Mao
mercredi

i Clippings : Wednesday , 6/12/72

6/12/72

| Kingston report may never be public
KINGSTON (CP) — The,

public may never see the

special report on the Kings-

ton penitentiary riot in

1971, says a spokesman for

the Canadian Penitentiary

Service

Jvan Roi, chief of public

relations for the service,

said in an interview that al-

though former solicitor-gen-

era] Jean-Pierre Goyer

promised 16 release the re-

port by ths week, Warren

Allmand, now solicitor-gen-

eral, is not obligated to car-

ry out the commitment.

He said because the re-

port was not intended ever

to be made public, Mr. All

mand might choose to keep |

it secret.

The four-day riot in April,

1971, ieft two prisoners

dead, 11 injured, and large

sections of the prison

wrecked,

| he & eT Hee A CIT +2 Ene
$°/2:72 .

14.. THE GLOBE AND MAIL, WEDNESDAY, DEC. 6, 1972

re “AETER A. FASHION

On reinstatement

_ Of death penalty
By ZENA CHERRY

The movement to stop. capital puni-
shment began. in 1798 when one tiny.
country, Liechtenstein, became the
first in the world to end it.

. _ Over the years other European and ,
South American countries followed.

s In the 1969s it was abandoned by
. Such as the United Kingdom, the Vati-
+; can, New Zealand and Canada (with

exceptions).

_ , On June 29, 1972, a Supreme Court
. decision emptied death rows in the

United States.

x Today the major holdouts are
| France, Spain, Gceece, Chile. Guate..

_ Mala and the USSR--but in the latter.
voices for repeal are growing louder. ,
Canada’s five-year

000024

moratorium on
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Le Devoir, mardi 5 décembre 1972 @ 13

mande que les livres de

homage soient vises....
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Festival western a Paul-Sauvé \

Soirée en Presqu’ Américu
par Gisele %
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M. Ouellet

s attaque

aux Postes

moderniser

ameliorer

humaniser
par Pierre-L. O'Neill

Le nouveau ~ministre fédé-

ral des postes, M. André Ouel-

let, s’engage dans la moderni-

sation et l’amélioration des

services postaux.

Nommeé le 27 novembre dans

le cabinet Trudeau, le député

de Montréal-Papineau inaugu-

rait hier une tournée des bu-

reaux régionaux de Montréal.

Dans les priorités du nou-

veau titulaire des postes figu

rent le climat du milieu

les conditions de travail des

employés.

Quant aux négociations qui
se poursuivent entre la direp-

tion des services postaux et

le i des employés,

Ouellet entend respecter

consigne de la discretion ma

dit’ avoir de bonnes raisons

d’étre optimiste.

A moyen et a long terme,

le ministre des postes trouve

de la place pour de nombreu-

ses améliorations. Dans w

premier temps, il attache

beaucoup d’importance 4 1’al-

legement des relations patro

nales-syndicales, a lassai

nissement du climat. C’est

pour lui une premiere condi-

tion essentielle pour obtenir

_un maximum de rendement.

D’autre part, le ministre

des postes est d’avis. que cette

utilisation plus rationnelle »

des ressources humaines doit,

étre complétée par des mo-

yens materiels et techniques |
mieux adaptés aux citconstamy)
ces, aux besoins.

Ainsi, dans la seule région||
de Montréal, M. Ouellet s
propose d’accélérer la réaliy)|
sation de construction de nous
veaux établissements. II s’agi

essentiellement de Jinstalla

tion de nouveaux bureaux ré

gionaux 4 Dorval et a vill

de Laval en plus de l’agran

dissement des bureaux du el)

|

tre ville de Montréal.

Enfin, le ministre des pos:

tes croit quil sera relative;|)
ment facile d’obtenir une nla \j
grande efficacité simplemena repenser et modifier cer. 4

A}

M. André Ouellet

tains services. A titre d’exem-

ple, il souligne que le courrier

assuré de 24 heures constitue

une initiative extrémement

valable mais mal exploitée.

Il soutient que le ministere

doit apporter les modifica-

tions qui s’imposent pour

améliorer ce service et sur-

tout le faire connaitre a la

population canadienne.

En prenant la charge du

ministére des postes, M. An-

dré Ouellet est conscient de la

mauvaise réputation des dos-

siers de la gestion et des re-

lations _patronales-syndicales.

Au cours de ce mandat, qui

risque d’étre bref, il s’effor-
cera d’apporter 4 son admi-

nistration les grandes quali-
tés de l’entreprise privée et
favorisera une accélération
dans les mécanismes et pro-
cessus de négociations.

Avant d’accéder au cabinet
de M. Trudeau, le député de

Papineau avait été secrétaire

arlementaire de M. Munro au

ien-€tre social. Il est agé
de 33 ans, et a fait ses études
aux universités de Sherbrooke
et Ottawa. Il est licencié en
droit.

Un annEE restorait secret
KINGSTON (PC) Le

rapport spécial sur |’émeute

| de 1971 au pénitencier de

Kingston ne sera peut-étre

jamais rendu public, a affir-

mé un porte-parole du Servi-

ce canadien des pénitenciers.

M. Yvan Roy, chef du ser-

vice des relations publiques,

{yx a déclaré au cours d’une in-

| terview que, méme si l’ancien

| solliciteur général, M. Jean-
Pierre Goyer, avait promis de

j, dévoiler le rapport cette se-
y maine, son. successeur, M,

Warren Allmand, n’était pas
tenu de respecter cet engage-| |
ment.

M. Roy a déclaré en outre|
que le rapport n’ayant pas été |
concu pour publication, M.

Allmand peut décider de le
garder secret.

Deux _ prisonniers sont; |
morts et 11 ont été blessés au’ ||

le PCd

l"assura
OTTAWA (PC) — Le leader

parlementaire du parti pro-

gressiste-conservateur, M.
G. W. Baldwin, a demandé
hier que les livres d’assuran-

ce-chémage assent l'objet

d’un examen minutieux de la

part de lauditeur général,

chargé de l'étude des dépen-

ses du gouvernement.

M. Baldwin a précisé qu’un

rapport de l’auditeur général
Maxwell Henderson devrait

étre présenté au Parlement

des la reprise de ses travaux,

en janvier.

“Les commentaires du gou-

vernement au sujet des fonds

gigantesques dont dispose 1’as-
cice oman n’ont pas
réussi a inspirer confiance’’,

a déclaré M. Baldwin dans un

communiqué de presse.
“Des le début, on a pu re-

OTTAWA (d’aprés CP) — Le
Congres du travail du Canada

a demandé au premier minis-

tre Pierre Elliot Trudeau d’in-

tervenir directement auprés

du gouvernement francais afin

que celui-ci mette fin a ses

projets d’essais _ nucléaires

dans le Pacifique sud. t

M. Donald Macdonald, pré-
sident du CTC, dans un télé-

gramme adressé pendant la fin
de semaine a M. Trudeau, voit

dans les essais nucléaires un

: peesmanifeste pour la paix
mondiale’ et un ‘‘polluant

bases” et suggere que tout
| gouvernement qui poursuit des

|essais atmosphériques_ mal-

\pré lopposition mondiale doit
\étre “mis. au ban des pays ci-
jvilisés du monde.”

Les avantages scientifiques

jde l’énergie nucléaire doivent
ervir a la guerre contre la

pauvreté, la maladie et la faim

}plutot qu’a lextermination du

| genre humain, ajoute le télé-
ramme du CTC.

Le texte intégral du télé-

amme suit:

“Le Congrés du travail du

qui avait duré quatre jours. i
y avait eu aussi d’ importants
dommages mateériels. |

i

CAC, en
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Le compositeur montréa-

lais Gilles Tremblay sera

Vinvité des Musialogues, une

activité de la Faculte de musi-

que et du service d’animation

de l'Université de Montréal,

les 13 et 14 décembre a 20

heures, au centre communau-

taire de UM. Au cours de

la premiere soirée, le compo-

siteur évoquera les _princi-

paux aspects de sa carriere;

lors de la deuxiéme | soirée,

il parlera de son récent voya-

ge a Bali.

@

A la: premiere remise de

prix décernés aux réalisateurs

de films d’animation a Hol-

lywood, des statuettes Annie

ont été attribuées 4 Dave

Fleischer et, a titre posthu-

me, a son frére le regretté

Max Fleischer.

Les Fleischer, qui figurent
parmi les premiers réalisa-

teurs de cette catégorie de
films, ont créé les personna-

ges de Popeye et Betty Boop

ainsi que le long métrage d’a-

nimation ‘‘Gulliver’s Travels’.

Max Fleischer est décédé

a Hollywood en septembre

dernier. La remise des tro-

phées Annie deviendra une pré-

sentation annuelle de la Socié-

té internationale du film d’ani-

mation, pour la section de la

cote ouest.

@

M. Fernand Dumont, direc-

teur de l'Institut des sciences

humaines de l’Université La-

val, présidera au lancement

d’un ouvrage d’ Yvan Lamonde

intitulé ‘‘Historiographie de la

philosophie. au Québec: 1853-

1971”, le 7 décembre prochain

aux éditions HMH. Le méme

soir, aux éditions du Jour, on

lancera un ouvrage intitulé

“Relations des Jésuites’,

dans la collection Bibliothe-

que québécoise que dirige Vic-

tor-Lévy Beaulieu.

@

M. Alan Jarvis, 57 ans, an-

cien directeur de la National

Art Gallery, est décédé a To-

ronto dimanche.

Né a Brantford, boursier

Rhodes, sculpteur, critique,

commentateur et chroniqueur,

M. Jarvis a accepté le poste

de directeur de la galerie en

ED eRNIERS [CLE
JOURS

SZINDBAD
de ZOLTAN HUSARIK

en couleurs

v.0. hongroise — sous-titres francais

QUE VEUT SZINDBAD...

VIVRE, VIVRE DANS TOUT;

PAYSAGES, FEMMES, OBJETS

7:00 — 9:00 p.m

14 |
ANSDoigniew Cybuiski dens

Mea ep head Le mele
Tate ee ee

1955. Tl a quitté en 1959,

lorsqu’on lui a demandé de
donner sa démission 4 la suite

dune série de controverses

portant sur les finances, et qui

lopposaient au cabinet conser-

vateur alors dirigé par l’an-

cien ministre John Diefenbaker.

®

La direction du Festival

Shaw de Niagara-on-the-Lake,

Ontario, a choisi “The Phi-

landerer’’, comédie de Geor-

ge Bernard Shaw, pour un en-

gagement de deux semaines

a comper du premier janvier

au Centre Kennedy de. Wa-

shington.

Cest la deuxieme fois en
moins d’un an que la compa-

gnie du festival est invitée a

- produire au Centre Kenne-

y.

@

Un film péruvien et un film

britannique ont obtenu ex

aequo le grand prix dans la
catégorie long métrage au

Festival international du film

de Chicago.

Le jury a accordé le Hugo

d’Or a ‘Mirage’, d’Arman-

do Godoy, du Pérou, et a

“Bleak Moments’, de Mi-

son film

LE FESTIVAL

DES FILMS a

CE SOIR, MARDI 5 DECEMBRE

7:00 L'ENFANT SAUVAGE
9:30 RIDE THE HIGH COUNTRY

DEMAIN, MERCREDI 6 DECEMBRE

7:00 MAJOR DUNDEE
9:30 THE WILD BUNCH

Ca
1248 Bernard 277-4145

Ce Soir & Jeudi 14

JANE FONDA ~*
MICHAEL SARRAZIN

SUSANNAH YORK

GIG YOUNG

E1ISEG
35 MILTON / 842-6053

SALLE EISENSTEIN

POUR TOUS

os J MOIS
EASTMANCOLOR

Untiim de Edouard Molinaro

1590,ST-DENIS
845-3222 _EN COULEURS

la uraie nature de

hacia |pypme asl elt yy

METRO ST-DENIS-
DEMONTIGNY

1590,ST-DENIS

845-3222

KEBEC SPEC ET CKAC TELEMEDIA(are
La @AROTTE électrique

Un conte de Noél
‘ tropical de

Jean Claude Germain

pour toutes
les filles pardues
dans a°brume.
dans a°neige ou

dans P vice

yedade der

Pitts Enfarts Lalilerti

Du 21 dec. au 7janvy.

Semaine: 8 hres p.m.

$2.50a $4.50
: Samedi:7& l0hres p.m.

@ $2.50 $5.00

Taare MAISONNEUVE
PLACE DES ARTS, Montréal 129 (Québec) Tél: 842-2112cE
SOCIETE |NOUVELLE DE

SNC CINEMATOGRAPHIE

A L’AFFICHE A TRAVERS LE QUEBEC 3e mois POUR]
' 

TOUS)

at al
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i Government Gouvernement Ui CoM p ,
of Canada du Canada Sas MEMORANDUM NOTE DE SERVICE <

i) boys : °
Ww . 4 dase _. Pi). Loweed, 3l~/p,

[ . . ~~] SECURITY -CLASSIFICATION DE SECURITE

To Db DEPUTY SOLICITOR GENERAL — Afar Ca
A . . OUR FILE— N/ REFERENCE
br of

. ~] YOUR FILE—V/REFERENCE

a ; Inger Hansen,
Legal Officer DATE

L_ | December 4, 1972

one SWACKHAMER REPORT

Enclosed are two copies of memorandum of 4th of

December 1972 from the Acting Director of Classification.

May this please be inserted under "Classification" at the

back of the two copies of the report.

Lg Kom
Inger Hansen

Encl.

000029
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t whe

_ Government Gouvernement

" ofCanada = du Canada” MEMORANDUM NOTE DE SERVICE

[ - t g 1 ~] SECURITY. CLASSIFICATION - DE SECURITE
Solicitor Genera

To oy . . .

4 b _ Attention: Miss tn. Hansen . qui File oN] REFERENCE
L_ Legal Officer | 6114

[_ : . ~] | [your fies viReFERENCE :

FROM M.J. Nolan [~

* *“" December 4, 1972ecember 4,

L _

Sue CLASSIFICATION - Reception Process -

collects all relevant information concerning
the offender.

- devises a programme for the individual based

on this information.

1. Classification (Duties)

- assigns security risk, e.g. Maximum, Medium

- keeps programme in line with individuals assessed

requirements.

2. Time required to process at Reception Phase:

Ideal - 4-6 weeks for complete diagnosis for newcomers.

Actual - Direct placement exists in Alberta, Saskatchewan and the Maritimes.

Good‘when option is small (2 or 3 alternatives).

negotiations for direct placement are taking place in Sask. & Man.

B.C. - 2 weeks

Ontario ~- 5 weeks (12 options available i.e. programme units & Inst,'s.

Quebec - New Reception Centre - up to 6 weeks, many options also.t

Note: If Security rating was the only duty, all placement could be

. made within a week - the individual program takes the time.

The more time taken in deciding on a program, the fewer re-

classifications to be made later on and lesser individual

and institutional turmoil.

3, If elaboration is required, Miss Clark will be in contact with me

during my absence.

'. ae oe ar,

Acting Director
Classification & Psychological

Services

000030
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Document divulgtié en vertu de la Loi sur l’accés 4 l'information
9 » “Government Gouvernement
a of Canada du Canada MEMORANDUM NOTE DE SERVICE

C~ : 77 SECURITY CLASSIFICATION DF SECURITE
Solicitor General

To :

4A » Attention: Miss In. Hansen OUR FILE— N/ REFERENCE
L Legal Officer | 611k

r 
7 YOUR FILe— V/REFERENCE

— }

FROM M.J. Nolan ’ \

* **" Decexber 4, 1972' ecerber

L. _l ;

SUBIECT

over CLASSIFICATION - Reception Process -

1. Classification (Duties) collects all relevant information concerning

the offender.

- devises a programme for the individual based

on this information.

~ assigns security risk, e.g. Maximum, Medium

-~ keeps programme in line with individuals assessed

requirements.

2. Time required to process at Reception Phase:

Tdeal - 4-6 weeks for complete diagnosis for newcomers.

Actual - Direct placement exists in Alberta, Saskatchewan and the Maritimes,

Good‘when option is small (2 or 3 alternatives).

negotiations for direct plecement are taking place in Sask. & Man.

B.C. - 2 weeks
.

Ontario ~ 5 weeks (12 options available i.e. programme units & Inst.'s.

Quebec - New Reception Centre - ‘up to 6 weeks, many options also.
I

Note: If Security rating was the only duty, all placement could be

made within a week - the individual program takes the time.

The more time taken in deciding on & program, the fewer re-

classifications to be made later on and lesser individual
and institutional turmoil.

3. If elaboration is required, Miss Clark will be in contact with me

during my absence.

Fog CO my

Pe

Acting Director

Classification & Psychological

Services

| 000031
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A, Government Gouvernement

8 «of Canada du Canada MEMORANDUM NOTE DE SERVICE

[ ~7 SECURITY- CLASSIFICATION - O& SECURITE

. 2 D> DI Ry FL TAL SERVICES OUR FILE — N/ REFERENCE
LL _

{ | YOUR a l9-2—

“FROM DEPARTMENTAL COUNSEL

_ . | |___pecember-4,-1972-—_!

SUBJECT

OBE Payment of Accounts

I have now received the opinion on behalf of the

Department of Justice that the accounts attached to this letter

are fair and reasonable. It will accordingly be in order to

requisition cheques.

As you will recall, the maximum that may be paid is

$3000, including disbursements. The cheque in each case should be

for this amount, i.e. $3000 to Cunningham and Little, and $3000 to

Wilcox and McNeil.

The cheque to Wilcox and McNeil should be made out

to the firm and te Howard Bell as joint payees. The cheque to _

Cunningham and Little, on the other hand, should be made out in

the name of that firm only, in view of the death of Mr. McKegney.

Would you please have the cheques sent to me so that

I may forward them to the firme explaining the reduced amount and

obtaining certain understandings in the case of Cunningham and

Little.

JH. Hollies,
Att. . Departmental Counsel

JHH/mab

¥

000032
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i Document discldsed under the Aéééés & Informatie tet)
Document divulgué

DEPARTMENT OF JUSTICE
. : '

MINISTERE DE LA JUSTICE

228297

en vertu de la Lofpur K a l'information

fl sails I Lue’
SM4a/72

UM SM

SOL GEN
Ottawa, Ontario n. ,
K1A OH& ele. [as PH yp?
November 28, 1972.

Re: Commission of Inquiry into certain .

disturbances at Kingstén Penitentiary

Dear Sir:

i refer to your letter

|the account) submitted by Messrs.

of November 24 enclosing

Wilcox and McNeil for

legal servilces rendered on behalf of Mr. Bell and the ac-

count submitted by Messrs. Cunnifgham and Little for legal
services rendered on behalf of Mr. McKegney.

Both accounts, which are returned herewith,

appear to be fair and reasonable having regard to the

. vs J .

services which were apparently carried out.

Mr. J.H. Hollies,

Departmental Counsel,

Department of the Solicitor Gene
Ottawa, Ontario
K1A OP8

ral,

Yours truly,

: ad

for Director;

Criminal Law Section.
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ce: Mr. Minton Document divulgué en vertu de la Lo/ sy aceds 3 information
/ -

Ottawa KIA OP8, November 24, 1972

Dear Mr. McKay:

I enclese with this letter statements of

account submitted by Wileox and McNeill, and Cunningham,

Little, in respect of assistance afforded to Howard Bell

and Patrick McKegney, before the Swackhammer Commission.

Treasury Board authority exists for payment of such accounts

up to a maximum of $3,000 after they have been certified as
faix and reasonable by the Department of Justice.

I would be most grateful if you could, as

soon as may be convenient, let me have your opinion as to

whether these accounts may be so certified or, in the

alternative, the sum that may be considered is in fact fair

and reasonable. These accounts have been outstanding for

a considerable period of time because of certain administrative

difficulties within this department. It is for this reason

that I should value priority being given to them if your present

workload permits.

Yours truly,

SO
J.H. Hollies,

Encls. Departmental Counsel

JHH/mab

Mr. J.B. McKay,

Law Clerk,

Gtiminal Law Section,

Department of Justice,

Justice Building,

Ottawa, Ontario
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SERVICE PENITENTIAIRE CANADIEN

BUREAU REGIONAL

‘CANAD AN PENITENTIARY SERVICE

REGIONAL HEADQUARTERS
ONTARIO REGION canaca REGION D'ONTARIO

P.O. BOX. 1174 KINGSTON.

ONTARIO

The Commissioner of Penitentiaries “PLEASE QUOTE wanrionner, «= O73

ATTENTION: D.F.S. (Chief, Accounting and November 23, 1972
Reporting)

Legal Assistance for Officers

- Commission of Inquiry

~ Kingston Penitentiary Disturbance (1971)

1. ' Reference our recent discussion on the above subject, the attached
original accounts, as listed below, are submitted for your perusal and any

further. required action:

Legal Firm Amount Qn Behalf Of

Wilcox and McNeill, Kingston, Ontario $3,235.00. Howard Bell

Cunningham, Little, Kingston, Ontario $3,500.00 Patrick McKegney

Barrett, Lally and Girard, Belleville, Ontario $1,282.50 Thomas Rathwell

GJS :md

Regional Fi

Attach. for Regional Director (Ontario)
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‘ “WwW. G. CUNNINGHAM,

Document disclosed under the Access fo Information Act

LR. G. CUNNINGHAM, @.c. Docaumensriivalyatrerrvertu de la Loi sur /’accés a l'information
Ce 544-0211 ,

Ro LITTLE

J.0 NINGHAM |

KINGSTON, September 21, 1971 __

Mr. Patrick McKeaney

RR. #6

i Kingston, Ontario

PRTO CUNNINGHAM, LITTLE

BARRISTERS, SOLICITORS, ETC.

RE: COMMISSION OF INQUIRY INTO CERTAIN DISTURBANCES

AT KINGSTON PENITENTIARY

TO PROFESSIONAL SERVICES rendered in receiving

your instructions concerning various appearances

before the Commission of Inquiry Into Certain

Disturbances at Kingston Penitentiary,

TO conferring with you on various occasions

as follows: August 18, 1971 - 1 hour;

August 26, 1971 - 1 hour; August 30, 1971 -

1 hour; September 6, 1971 - 2 hours;

September 7,1971 - 1 hour; September 8, 1971 -

1 hour; September 20, 1971 - 4 hour.

TO counsel fee for appearances before the

Commission of Inquiry on the follow ng

days: August 19, 1971, August 30, 1971,

September 9,1971, September 10, 1971;

at which time the Commission was

investigating the possibility of making

an adverse report against you for heing a

person responsible for causing harm to

inmates in that on April 19, 20, 21, 1971,

and that you did authorize, direct, supervise

‘or permit assaults to be made by Officers

of the Penitentiary Service of Canada upon

such inmates at Milhaven Correctional Institute,

Bath, Ontario or that you did fail to take

adequate or any steps to prevent such assaults.

000037
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| Document divulgué en vertu de la Loi sur l'accés a l’information

Mr. Patrick McKegney |

Page 2

|
TO reviewing nine volumes of evidence previously
taken by the Commission of Inquiry dealing

' specifically with the transfer of prisoners

from Kingston Penitentiary to Milhaven Correctional

Institute, Bath, Ontario; to carefully reviewing

this material and to summarizing same in preparation

for appearances before the Commission of Inquiry to

being engaged 62 hours.

TO preparing submissions to be made before the

Commission of Inquiry on your behalf and to 4

preparation of brief after reviewing all available evidence

including your own.

TO MY FEE in all . $3,500. 00
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Document divulgué en vertu de la Lo/ sur l’accés a l'informationi ae a YY ‘ Vi
- Wile COL Z. . Neill Ninely Mhree Clarence Lbuck

. “leovistens anid, Solocilons , Kin elon, Onlario
t PO Bow 604

THOMAS R. WILCOX. ac. TELEPHONE 546-3188

VINCENT J. MCNEILL BaittB. AREA CODE 613

September 17th, 1971

Howard Bell, Esq.,

Deputy Warden,
Millhaven Penitentiary,
Millhaven, Ontario. ’

Dear Sir:

Re: Commission of Inquiry into

certain disturbances at

Kingston Penitentiary

We enclose herewith our account for services rendered

which we understand you will forward to the Solicitor-General.

Yours faithfully,

WILCOX & McNEILL

JE ltceCie., _
gta Cte.

T. R. Wilcox

TRW:1

Encl.
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Howard Bell, Esq., Document divulgué en vertu de la Lot eur adecés BF ite Mation.Deputy Warden
Millhaven enitentiary, Hingston /nbastio

‘haven, jOntario. September 16th, 1971
! \

|
. | Sn count With

ik .Wilcox a MeNeill
| Barnisters and Solicitors Telephone £46-3188

| Re: Commission of Inquiry
‘ into certain disturbances

at Kingston Penitentiary

To Professional Services Rendered including counsel fee

for appearances before Commission representing you on

August 24th, August 30th, September 9th and September

10th, 1971 with respect to possible adverse report that

you were a person responsible for causing harm to inmates

in that on April 19th, 20th and 21st, 1971 you did

authorize, direct, supervise or permit assaults to be

made by officers of the Penitentiary Service of Canada

upon such inmates at Millhaven Correctional Institute,

Bath, Ontario or that you did fail to take adequate or

any steps to prevent such assaults; conferring with you

24% hours prior to first appearance; conferring with you

1 hour after second appearance; conferring with you 2%

hours prior to third appearance and subsequently another

2 hours prior to the third appearance and again conferring

1 hour prior to fourth appearance; engaged a total of 65%

hours reading nine volumes of evidence taken by the

Commission during which neither you nor counsel representing

you were able to be present, making notes summarizing

evidence given and notes for submissions to the Commission

or, in all, summarizing the above, preparation by way of

perusal of evidence, making notes of evidence, making notes

for submissions and conferences with you:

74% hours @ $30.00 per hour $2,235.00

Counsel fee for four days appearances

before the Commission @ $250.00 per day 1,000.00

TOTAL $3,235.00

This is my account herein September 16th 971.
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” q TELEPHONE 962-5337

a . AREA CODE 613

P.O. BOX 445

25 CAMPBELL STREET

Mr; Thomas Rathwell, Belleville, Ont.
795 Brock Street,

Kingston, -Ontario.

September 15th, 1971.

In ACCOUNT WITH

© Parritt, Sadly © Gorard
BARRISTERS, SOLICITORS

NOTARIES PUBLIC

Re: Commission 6f Inquiry

For all services rendered on behalf of Thomas

Rathwell in respect to acting on his behalf

in respect to charges made against him on

August 25th, 1971, that he was a person re-

sponsible for causing harm to inmates and that -

on. April 19th, 20 and 21st, 1971 he did author-

ize, direct, supervise or permit. assaults to be

made by officers of the Penitentiary Service of

Canada upon such inmates at Millhave Correctional
Institute, Bath, Ontario or that you did fail to

take adequate or any steps to prevent such assaults.

In respect to these charges, we attended before

the Commission of Inquiry on August. 30th wherein

certain.submissionswere made to the Board and we

received transacripts of pertinent evidence.

We then prepared our case and read approximately

1500 pages of evidence given at the inquiry,

prepared submissions, attended before the Inquiry

on September 9th wherein‘ submissions were made. -

Counsel fee for attending in Kingston on August

30th before the Inquiry, speaking to the Comm-

ission, Commission counsel, other counsel: in-

volved, receiving evidence, procedural matters,

etc., leaving Belleville at 9 a, m. and return-

ing to Belleville at 6 p. m. - counsel fee $280.00

Time spent during the next week reviewing evidence,

long discussion with Thomas Rathwell at our office
on September 3rd with respect to evidence, review-

ing evidence over the week-end.
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Dictating memo, preparing submissions

total time spent 30 hours - fee at rate

of $25.00 per hour

Attending before the Commission on

September 9th, leaving Belleville at

8:30 a. m. and returning to Belleville

at 7 p. m. after having made submissions -

being beforeithe Inquiry a full day -

counsel fee

oe eee ee &

Expenses

Mileage 200 miles at 15¢ per 4
mile i $30.00

I

' Meals i $ 2.50
t

"$32.50

: BARRETT

i

' : fee

: _o Thomas J.

2a, TIL/pd rife ao, at
. “ R-5989/71 | ' yi
: . OY, * we wae . m, 3 k :

“Oe oy CO : we

6 en vertu de la Loi sur |’accés a/' information

$250.00

$750.00

$250.00

$1,250.00

' 32.50

$1,282.50-
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CAl. wtAN PENITENTIARY SERVICE SERVICE CANADIEN DES PENITENCIERS

REGIONAL HEADQUARTERS

ONTARIO REGION

BUREAU REGIONAL

REGION D'ONTARIO

P.O. BOX 1174, KINGSTON, ONTARIO

, Te Commissioner of Penitentiaries . : 373

ATTENTION: D.Ps6s (Chief, Accounting and TRA ini
Reporting)

° , e '
Legal Assistance for Officers

. - =~ Commission of Inquiry

— ~ Kingston Penitentiary Disturbance (1971)

le Reference our recent discussion on the above subject, the attached
original accounts, as listed below, are submitted for youx perusal. and any
further required action: .

Legal Firm : . Amount On Behalf of

Wilcox and McNeill, Kingston, Ontario $3,235.00 Howard Bell

‘Cunningham, Little, Kingston, Ontario $3,500.00 Patrick MceKegney

Barrett, tally arid Girard, Belleville, Ontario $1,282.50 Thomas Rathwell
Original Signed By

G, J. STANFORD

GJS:md — G.ds Stanford —
Regional Finance Administrator

Attach. for Regional Director (Ontario)
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“ — of Canada duCanada : MEMORANDUM NOTE DE SERVICE Ve Fh

rc (DM SM" huge Wie Pde
an

FROM

DE

‘SUBJECT

‘OaueT

CGSB STANDARD FORM 22d

_DU COMMISSAIRE DES PENITENCIERS 77°"

SOL GEN | A
AU SOLLICITEUR GNERAT,

dur. 2 (2 n7 Pi ft? OUN FILE — N/REFERENCE
| LAe/2 (1) tri
* = YOUR FILE— V/REFERENCE \) "

Date

_] le 18 aofit 1972.

Rapport Swackhamer.

1. Ci-attaché mes commentaires sur le rapport

Swackhamer, aprés revue et discussion avec les personnes

concernées. ,

2. Tel qutentendu, je fais parvenir ces commentaires

A vos officiers afin qutils puissent étudier ces notes avant
votre retour au début du mois dtaofiit.

3. En page 16, lorsque je déclare que certaines

recommandations ne sont pas complétées, c'est que générale-

ment la politique a été décidée selon les critéres recomman-

dées par la Commission mais elles sont en voie dtapplication

a travers le pays, donc ne sont pas complétées dans chaque ©

institution. Par exemple, lorsque nous parlons de structure
dtorganisation, nous avons décidé de refaire la structure _
mais il nous reste 4 prendre quelque action avant que la

réorganisation de chaque institution soit complétée.

Le Il me fera plaisir de discuter ces commentaires

sur. votre demande.
:

Annexe _ Commissaire.

PAF /MBR

c.c. Mr. D. Hogarth

Mr. D. Foley’

Mr. D. Matas
Mr. B.A. Cété
Mr. B.C. Hofley @——
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COMMENTS ON THE SWACKHAMER REPORT

I reviewed the report carefully in detail and sent my ~

comments to those people within the Service who are concerned

with the problems outlined, on a confidential basis. I have

now received these comments and am in a position to review some

statements made in the report and recommendations.

For practical purposes, I have divided my remarks in two

parts:

1. Points of clarification;:

2. Commission's recommendations.

POINTS OF CLARIFICATION

i. Allegations made against penitentiary officers (pages 114 to 128).

Senior officers against whom an adverse report was made

were cross-examined extensively by counsel for the Commission

but neither officers nor their counsels were present during

the evidence given by inmate witnesses. These inmate witnesses

called in respect to allegations concerning admission to

Millhaven were not cross-examined by counsel for the Commission

to any extent. Therefore, I am disappointed that the invest-

igation for this most important part of the report was not

done adequately, I believe, with full legal protection and

done as normally as possible along judicial procedures for

cross-examination.

In any case the Court has found these people not guilty.

In view of the above; the following action is recommended:

(i) Mr. McKegney retired.on the 8th of January, 1972

and died on the llth of May, 1972;

(ii) Mr. Bell should be admonished and transferred to
another institution. Mr. Bell was proved efficient

in-the past in operating a minimum security

institution for several years. The officers were

found not guilty by the Court and, therefore, I would

hesitate to take drastic action such as dismissal in

this case;

(iii) Mr. Clark. I do not believe there was any dereliction
of duty on his part. I think he did everything he

could under the circumstances existing on the days

the inmates were received. I do not intend to take’

action against Mr. Clark. ,

ae
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Lack of a riot plan (pages 69, 70)

Although the Commission states this was a serious omission,

I am informed that there were and still are Standing Orders

covering a riot plan. However, we have felt at Headquarters

that there was a need to review carefully our guide-lines for

riot plans and they have been issued to the field over a year

ago, assigning responsibilities and issuing better delegation.

Citizens Committee (page 90)

It was quite clear throughout the incident that the Citizens

Committee was only an agent of the department. My comments in

items 13, 14 and 15 will substantiate this.

Professor Morton (page 112)

I have no recollection that Professor Morton conducted some

200 inmates to the recreation hall. I remember clearly that I

was asked if Professor Morton could go into the recreation hall

to talk to some disturbed inmates, to which I readily agreed.

This was done when penitentiary officers were supervising the

hall. .

Regional Director's authority (page 31)

_ There was and is no doubt in our mind as to the authority of

Regional Directors. The job description is quite clear and

states that the Regional Director has a responsibility for

"directing institutional heads ...." and "by directing and

supervising the general operation of ten institutions ...." and

"by identifying problems and providing direction to solve them".

Such authority was also discussed at Regional Directorst

conferences and, in fact, the Ontario Regional Director states

that there were complaints about the great degree of authority

of Regional Directors and his staff over the heads of various

divisions in institutions. He further states that he had a

meeting with all Directors as early as May, 1970 to discuss

authority and jurisdiction. Mr. Jarvis, Warden at Kingston
Penitentiary at the time of the Inquiry, was questioned briefly

on this matter and he stated that there was no confusion in his

mind and he cannot understand that any of his statements could

lead the Commission to conclude there was confusion. I do not

understand how that statement can be made.

Letter. from.Warden Jarvis to the Commissioner (page 43)

It is stated that there was no written reply to a letter
from Mr. Jarvis under date of 24 November 1970. Again we

cannot understand that such a statement could be made when:

«003
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(a) on receipt of this letter, Deputy Commissioner Stone
phoned the Regional Director and asked him to discuss

the problems outlined and requesting to remind the

Warden that such matters should have been taken with

the regional office;

(ob) on January 16, 1971 the Deputy Commissioner wrote to
the Regional Directors with reference to this letter

and the appointment of a Deputy Warden;

(c) Mr. Jarvis said he advised the Commission that the
Regional Director had, in fact, discussed these letters

with him and the alleged tension "on a number of
occasions before he went on leave" and that the

situation had abated to his satisfaction before he

left;

(d) I also personally had enquired about the state of affairs
on more than one occasion.

: I do not like the inference unnecessarily made in the report

that no or insufficient action had been taken. In fact, I am most

concerned about the incompleteness of this apparent damaging

evidence and I am most surprised that the Commission did not see fit

to check further carefully and to state in the report that action was

taken by senior management. Furthermore, I am concerned that if

the accuracy of the statement was not checked carefully with those

immediately concerned, the same can well apply to other statements

made in the report and which could be inaccurate because of the lack

of checking with responsible sources.

7. Directives and Instructions should be consolidated (page 33)

We are the first ones to agree there is a need to cancel,

reduce, amend and simplify regulations, directives, instructions

and orders. This review has been initiated some months ago

and a Director of Organization and Administration has been

appointed. The regulations have been reviewed, have been sub-

mitted to the Privy Council office, and should be ready for

signature by the Minister shortly. This is a monumental task

but a great deal has been done already.

8. Staff training including professionals (page 35)

It is agreed that staff training is essential and action has

been taken some months ago to review the total program for all

classes of employees with regard to induction training, recycling

of older employees, training of trainers, training of the living

unit concept, etc.

oo ek
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Inmate counts (page 39)

It is true there were 8 counts in Kingston every day and
these have been reduced to 3 formal counts at the change of

shifts. There is no noon count and no interference with the

inmate programs. Naturally informal counts without disrupting

inmate activities are required of instructors.

Time spent in cells (page 42)

There was an inordinate amount of time spent in the celis

prior to the riot but this is no longer true. Inmates are now

in their cells less than one hour at noon and then from 23.30

hours to 07.30 hours.

Staff should shout or yell to draw attention (page 60)

We are considering the issuance of a whistle to carry in
officerst pockets. We know that a radio alarm system is used

in the States but this may be relatively too expensive.

Grievances of inmates (page 85}

I have a clear recollection that we found it impossible for

almost two days to obtain specific grievances against the
Canadian Penitentiary Service. In fact, we invited prievances

by asking what they might be.

Demands made by inmates through Mr. Martin (pages 90 to 92)

I was ready to agree to the requests made, except that no

consideration could be given to an immunity. I discussed these
requests with the Minister over the telephone and I suggested

that we might consider agreeing to an individual investigation

(which came to past) but both of us were quite emphatic and

completely negative on the demand for immunity. I so stated

quite clearly to: Mr. Martin and my notes so indicate. Other

requests were acceptable to me because they were only conditions

of observation for the transfer of inmates (which also came to

past) and they were not points of negotiation.

When meeting with the Citizens Committee, the Minister made
it abundantly clear that there could be no negotiation whatso-

ever and that the Citizens Committee should only discuss ways
and means to bring hostages and inmates out.

All through the incident no decision was ever made of any

importance without full consultation with the Minister, so that

all those present were all aware of the same events and the

same decisions.

000d
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Press release (page 102)

The press release proposed by the inmates through the

Citizens Committee was not acceptable to the Minister but,

after representation by the Commissioner, the Minister

agreed to a modified one as shown in the report.

Setting of a deadline by the Minister (page 103)

It was important to the Minister that the situation

within the penitentiary at Kingston be resolved and under

control by noon on Monday, April 20. It is true that the

Citizens Committee was not advised of what course of action

was intended if a peaceful solution had not been achieved.

Negotiations (page 104)

I remember advising the Regional Director to remind the

Citizens Committee that they were not to negotiate in any

way, shape or form but that they were to discuss only ways

and means.

Classification staff below establishment (page 154)

Action has been taken over the past year or so not only

to fill vacancies but to increase the ratio of classification

officers to a reasonable level.

Lack of communications in Kingston (pages 156, 171 to 177
and others)

Evidently grievances were not listened to prior to the

riot as we do now through inmate committees. I believe this

is much improved.

Ratio of custodial staff (page 163)

The statement made that the ratio of custodial staff to

inmates is three times that prevailing in the larger prisons

in the United States can be very misleading. That statement

can be very inaccurate and far from objective since one

cannot compare the very large United States institutions

to our penitentiaries. As we know, the larger the institu-

tion the easier it is to have a smaller ratio of staff to

inmates. From my experience in the States and in other

countries wherever a suitable program is being implemented,

2236
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the total ratio of staff to inmates is similar to ours.

As we enlarge our program of living units, the ratio of

‘custodial staff as such will decrease to be replaced by

living unit officers. Too many factors are involved here

to make an adequate comparison.

COMMISSION'S RECOMMENDATIONS

Alteration of administrative structure to create an environment

for rehabilitation (page 159)

Already steps have been taken to reorganize the

administrative structure and to give the responsibility

for inmate training program to an Assistant Director directly

responsible to the Director. Furthermore, we have instituted

a program under the living unit concept in six institutions

and we plan to complete this program as quickly as possible

in all other institutions within the next three to four years.

Custody to be essentially charged with the maintenance of

security (page 160)

: We go further than the Commission in assessing the

responsibilities of the department of custody, which, we think,

should be intermingled with the programs, being very conscious

at all times of the importance of dynamic security as opposed:

to static and the need for prevention.

The Director of the penitentiary should undertake an active

supervisory role with respect to inmate training (page 161)

We agree that the Director of the penitentiary should

undertake an active supervisory role with respect to the

department of inmate training. The new organizational. structure

calls for inmate training to come directly under the Director

and for four Assistant Directors to become the Management

Committee for the institution, so that there will be proper

coordination and cooperation between all aspects of the Service.

Regular case conferences should be held (page 164)

It is agreed that regular case conferences should be
held on each inmate, where staff can exchange information on

specific cases. Already this'has been done in many institutions

but others have not moved as readily in this area.

Three major steps have been taken already:

(a) a new inmate information system and file have
been researched and are being tested, calling for

a monthly review;
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(ob) the living unit concept now being implemented
in six institutions calls for such conferences;

(c}) the increase in the ratio of classification
officers also calls for more individual and

knowledgeable treatment of inmates on the basis

of case conferences.

Group counselling should be undertaken (page 164)

We agree that group counselling should be undertaken

and it is being done already in some institutions as part

of the total correctional program as a complement to individual

counselling, which is also important.

Inmate Advisory Committee (page 165)

These committees are operating very well in most

institutions and we hope to move from the grievance type

to committees which will make positive suggestions on programs

and other aspects of prison administration.

Allocation of classification staff (page 165)

The allocation of professional classification staff is

important. Since we have increased the ratio, this can now

be done on a planned basis.

Institutional staff to participate in programs (page 165)

We agree that institutional staff must be encouraged to

participate regularly and actively in the daily routine of

prison life. However, there are problems here of staffing

requirements, overtime, shift schedule, etc. The living unit

concept will help greatly in fulfilling this requirement.

However, there will always be a need for guards for maximum

security perimeters and control centres.

Wearing of uniforms (page 166)

Staff personnel within the interior of the prison should

not be uniformed except for strictly custodial people. This

matter has been under review for some time and the only reason

for the delay is that we are awaiting authority from Treasury

Board on compensation of $200. for those not required to wear

uniforms.’ The Treasury Board submission has been sent for the

Minister's signature.

Staff training to be treatment oriented (page 107)

I believe every effort is being made right now to improve
staff training not only in quantity but also with regard to
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the contents of the courses, so that all our personnel will
be treatment oriented. The Minister is well aware of new

training programs. ,

Refresher courses for all staff (page 168)

Plans have been made already for regular refresher

courses for staff, based on the new treatment oriented programs

and the need for some appreciation of human behaviour.

Staff meetings on a regular basis (page 168)

We have discussed for some time the need for staff

meetings of all ranks, to be held on a regular basis at which

full and frank discussion of the penitentiary program will

be conducted and encouraged. The difficulty here again is the

matter of arrangements of shifts and/or payment of overtime.
However, the living unit concept will make this possible on a

continuing basis.

Most junior staff to be able to rise to senior positions (page 169)

We agree that no limit, except demonstrable ability, should

be imposed on the opportunity given to the most junior staff

member to rise to senior positions of greater responsibility.

With good sound training we believe that approximately 50% of

correctional officers can qualify to perform duties of a newly

expanded department of inmate training. New officers will be

recruited with that in mind.

Classification to be much more directly related to the needs

of the inmates (page 173)

It has been agreed for some time that classification must

be much more directly related to the needs of the inmates rather

than the security grading of the institution. I believe this

is so at present but real improvements should be made:in the new

reception centres, with parole officers reviewing classification

of inmates after court sentence and because it is now our policy.

However, new institutions will be required in the Western region.

Improving the reception program (page 176)

Every effort is being made now to improve the reception

program in the Ontario Region and for that matter in other

regions, with approximately two weeks being given for review

of cases of recidivists and up to six weeks for new cases.

The first Director has just been appointed for the Ontario

Receptinn Centre.

es]
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Rules in institutions on certain characteristics (page 180)

We agree with the characteristics proposed for the

general rules of the institution. I believe most institutions

apply rules in this manner and the implementation of the living

unit concept will help.

However, it is stated that archaic rules still exist in

some institutions and this has been checked and brought up to

date. I am thinking here, for instance, of rules for inmates

placed on walls which were not amended for many years and were

really not applicable today. Instructions were given months ago.

Also we have now made available in the library copies of

Acts, Regulations and Directives through the institutional

library. \

Code of rules (page 186}

The code of rules appears in regulation 2.29 and there

are only 15. One must remain practical to take care of day- _
to-day problems faced by staff from difficult and manipulating

inmates. Naturally I agree that rules should be as close as

possible "to accepted standards of conduct of the community

at large". I would like to have the rights of inmates defined
in regulations but one must be very cautious of all the

implications, e.g., law suits by inmates,

Rules of conduct to be available to inmates (page 186)

Copies of the Canadian Penitentiary Act, Regulations and

Directives are available to inmates in the libraries and to
inmate committees.

In most institutions all necessary information is available

to inmates but a check will be carried out to see how it is

done in all institutions. It is doubtful, however, if it is possible

or desirable to have in each cell, because of frequent amendments,

"a precise and full summary of the opportunities and privileges

available and the terms on which they are available ....".

A handbook for staff with standard applicable across the

country (page 187)

I agree it is desirable to have such a handbook and there
used to be one but, with all the many changes being made, it

would be difficult’ to keep up to date. However, this will be
reviewed carefully and reinstituted as soon as possibile.

A_code of punishment standards for relatively minor offences
(page 187) ;

We think that our new code of discipline goes one better

++ 10
‘ 

000053



2l.

22.

23.

2k.

25.

26.

27.

28.

Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Loi sur l’'accés a l'information

-10-

than the proposal, in that it clearly establishes that cases

must be dealt on an individual basis, with opportunities

given for warning and counselling.

Segregation of inmate within his own cell (page 198)

This would be possible in institutions where there are

doors on the cells but not so practical when there are only

bars. The segregation of inmate within his own cell is done

in some institutions already. However, a recent incident in

Millhaven involving some 13 inmates showed that this is not

always desirable. I do not like dissociation cells, but they

are a necessary evil.

No_corporal punishment (page 198)

It is well known that we do not allow corporal punish-

ment in any of our penitentiaries.

Restricted diet and hard bed without a mattress to be

discontinued (page 198)

The hard bed is no longer in effect. We think restricted

diet can be a useful yet mild form of punishment.

Change of work or downgrading in pay not to be imposed unless

connected directly with inmate's work (page 199)

This type of punishment is rarely given but instructions

will be issued after consultation with the field staff.

Principal Keeper to _apply punishments of admonishment, reprimand

and forfeiture of privileges for one day only (page 200)

We have no objection to this proposal. Already a super-

visor can award minor punishments.

A hearing to determine whether offence was committed (page 200)

This is already possible now.

Forfeiture of privileges by keeper not more than once a week

for the same inmate (page 201)

This is already the general practice.

Correctional officers to use own discretion (page 208)

Already the new code of discipline for inmates states
that correctional officers can use their own discretion in

determining an offence, with the presentation of a formal

«sell

000054



29.

30.

31.

32.

33.

3h.

35-6

36.

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Lo/ sur Vaccés a l'information

-ll-

complaint and the utilization of the inmate disciplinary board
used only as a last resort. :

No written report against inmates without consent of a senior

keeper (page 209)

This is, already foreseen in the guide-lines to discipline.

Chairman of disciplinary board to continue to refuse complaint

if appropriate (page 209)

This is already being done.

Inmate to be notified in writing at least one clear day in

advance (page 209)

This is already done, except that we do not specify one

clear day.

No inmate to be dissociated unless he is in continuing physical

danger or it is justified pending trial (page 210)

This is.,already the policy and we are checking the actual

application in some institutions where there seems to be too many

inmates in dissociation. National Headquarters representatives

have visited these institutions and reports indicate that we

can make a reduction in the number of inmates in dissociation.

Dissociated inmate awaiting trial to appear in front of board

next business day (page 210)

This is normally done.

All evidence to be transcribed during hearing (page 210)

To have all evidence transcribed would be difficult and

time consuming. We are advised by the Legal Division that this

is not necessary and I would hope we do not have to institute

such a procedure.

Cross-examination by inmates (page 212)

Rules now allow for cross-examination but I am informed

that some Directors will insist this be done through the Chair-

man of the board. This is being corrected.

Inmate to be advised of his right (page 212)

The present procédure makes this quite clear. However,

if all inmates were allowed to call any witness, one can easily

2-12
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imagine pressure being applied within the institution and on

witnesses, whether existent or not. There has to be some

limit, some control and some caution.

Establishment of a regional appeal board for inmates (page 215)

No objection to a regional appeal board for cases of loss

of any statutory right or for punitive dissociation in excess

of five days. Again, I am surprised that the Commission

mentioned corporal punishment, which does not exist in

penitentiaries. .

Provision of a transcript during appeals (page 217)

To provide a transcript of the proceedings is very time

consuming, expensive and is not essential. The Legal Division

says it is not necessary and I do not intend to institute such

a procedure. | ,

Inmate to appear in person during appeal (page 217)

If there is an appeal, naturally the inmate will be allowed
to appear in person.

Composition of a regional appeal board (page 217)

I do not agree that one member of the appeal board should

be a judge or lawyer, as this would not be too practical if we

are to hear cases promptly. I would propose, however, that

at least one member of the abord be from the regional office,

e.g-, Coordinator of Programs. I intend to check the experience

on appeal boards and correctional services in other countries -

and to see how practical and successful they have been with

the composition of such boards. .

Powers of the appeal board (page 217)

I agree with the powers proposed for the appeal board

as follows:

(a) to quash the conviction;

(bo) to affirm the conviction but amend or increase
the punishment;

(c) to dismiss the appeal.

Inmates to be encouraged to decorate cells (page 228)

A great deal of individuality has been permitted in

decorating cells in many institutions, but not in all of them.

«13

' . 000056



43.

Aa.

45.

46.

47.

48.

Document disclosed under the Access to Information Act

Document divulgué en-vertu de la Loi sur l’'accés a l'information

-13-

It has created, at times, fire hazards and security

problems. However, we will endeavour to improve this

situation, keeping in mind the two important factors of

safety and security.

Time spent in cells to be reduced to a minimum (page 228)

This is done in most cases through programs of activities

and recreation, including the evening hours, library, group

discussions, meetings of societies, e.g., A.A.*s, Native Brother-

hood, etc. Generally, I think we have gone as far as we can.

Choice of hobbies to be enlarged (page 229)

The choice of hobbies has been enlarged in the last year.

Our review of recreational programs now under way should help

with specific recommendations and instructions to institutions.

Again one must keep in mind the limitation because of toxicity,

fire hazards, smell, security, etc. Also we are endeavouring

to find better qualified social and education supervisors.

Assignation of tools and materials on discharge (page 229)

There is a danger of coordination when making "gifts"

but this assignation of tools could be handled through the

Hobby Officer or such tools be given to the Hobby Officer for

re-allocation where needed. <A check will he made with the
field on the implications of such a proposal.

Inmates to use own clothing when going on temporary absence (page 230)

This is done in many institutions where temporary

absences are given. We will check to see if there are any

problems in any institutions with regard to implementing this

recommendation completely. JI think it is desirable that an

inmate should use his own clothing received from his family

or friends when visiting in the community. This means a

saving for the Service and a more suitable and acceptable way

of. dressing for the inmates.

Option to use evening hours (page 230}

No objection. Most institutions offer numerous opportunities

during evening hours. However, there must be some control on

the movement of inmates from one area to another. We agree

that recreation is most important.

Recreation period to be greatly expanded (page 231)

I think we have stretched as far as facilities will

permit. We have a study going on to improve recreation,

which, I hope, will give us better direction for the future.

oe eld
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inmates to organize and to participate in recreational

activities (page 232}

Opportunity is provided to inmates to organize and to

participate, on a voluntary basis, in group counselling, music

lessons, rehearsals, sports, etc. It may vary from different

institutions and we will make a review to make sure it is done

as completely as possible.

Organize a physical recreation program as extensive as possible

and all embracing (page 237)

Inmates themselves are permitted to organize and super-

vise the administratinn of the sports programs in most insti~

tutions and they will be encouraged to do so.

Inmates themselves to organize and supervise sports (page 237)

This is done generally, except that I am told Kingston

Penitentiary was an exception. We believe we have to provide

even better but indirect leadership than we have provided so

far in some cases.

Skilled assistance to an inmate oriented recreational propram .

(page 238)

Agree. A study now under way will show how we can

improve. If necessary, more staff will be allocated if the

study so indicates.

-Variety of physical recreation to be increased (page 241)

Again it is agreed and the current study will show in which

areas this should be done.

Two-way communications (page 245)

In order to ensure a two-way communication re treatment

“and problems, it is recommended that committees be composed
of equal numbers of senior representatives of the staff and

inmate representatives elected by the inmate population, with

real authority given to the inmates in some areas, such as

recreation, community programs, academic programs and library

and hobbycraft.

This is a very important aspect of our program where we

see a need for improvement. However, we should move gradually

into this type of participative management committee which,

to my knowledge, has not worked well in many places. I would

rather. support strongly an inmate committee meeting with the

ee el
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management committee and together reviewing sugrestions
for improvements and delegating, whenever possible, to an
inmate committee the responsibility to organize and administer

certain activities. I believe this would meet the intent of

the recommendation without, however, creating a situation which

we may not be yet ready to cope with, either on a staff side

or inmate side.

A great deal has been done to improve communications with

and participation of inmates through inmate committees and

group discussions. I feel that we are going as fast as we

should while keeping in mind the need to increase more and

more the actual participation of inmates, either directly or

indirectly, in the decision-making process.

55, Visitors’ committee (page 250)

I believe that visitors? committees are inevitable, in

the long run. However, I must admit that I would prefer making

greater progress within our institutions before suggesting the

appointment of a five member visitors! committee as proposed.

We have, in many of our institutions, citizens' committees but,

unfortunately, we have the Director as Chairman. Instructions -

that the Director shoul only serve as an advisory member and

that a reputable citizen should sit as Chairman are being issued.

I would like here to know of experience of other countries in

the use of visitors' committees, including the entitlement to

visit the penitentiary and meet with inmates or staff in privacy,

to visit at least once a month for at least one day, and to

hear complaints.

We already have in existence citizen participation

committees but they cannot be considered as being participative

Management committees. We are. not ready for this as yet.

Furthermore, our directives regarding citizen advisory

committees have been under review ‘and will improve and

clarify our instructions.

CONCLUSIONS

I find the Swackhamer report rather disappointing after

5,000 pages of transcript, 23 volumes, 100 exhibits and 12 months

of research. I feel that the Commission has gone beyond the terms
of reference, which called for reporting "upon the immediate cause
or causes of the disturbance".

There was no summary listing of ali recommendations,

but our own review identified 55 distinct recommendations, as the

comments above will show. I hope none were missed.

1A
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The staff and senior officers who appeared in front

of the Commission complained that they felt under real pressure

and they felt that if they denied a point strongly enough the

Matter was dropped very quickly. Certainly some statements are

‘inaccurate or, at least, not researched well enough.

, Most of the recommendations made are "taken out of

our.own book". Most are already in being or were, long before

the report was ever received.

‘ However, I am not suggesting that everything was right

in Kingston Penitentiary before the riot. Quite the contrary, but
nevertheless I think accuracy for such a Commission is most

important. When one sees inaccuracy one tends to begin to

question other statements made in the report.

I believe serious thoughts would have to be given
before considering appointing such another Commission in the future,

although I am the first to agree that it was a right and necessary

decision at the time. In fact, this is what I was ready to agree

to in my first discussion with Mr. Martin of the citizens' committee.

The total cost for the Commission was $110,493.00

distributed as follows:

(i) fees $60 ,903 «00

(ii) travel 14,246.00

(iii) secretariat, transcript,

etc. 35,343.00.

. The 55 separate recommendations are assessed as

follows:

1. 19 have already been policy for some time and are fully

implemented;

2. 27 have already been policy for some time and are being

implemented in all institutions;

3. .2 are acceptable in part only, but are policy already;

4. & are acceptable but implications are being assessed;

5. 3 are not desirable.

The attached appendix identifies the recommendation

numbers for each category shown above.

-17
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RECOMMENDATIONS

in the light of the above, I recommend:

1. that the report not be made public:

2. that a press release be prepared:

(a) outlining the highlights of the report: and

(bo) commenting on the annlicability of the 55
recommendations.

Sons.
a

eae

ao A. Faguy.
Commissioner.
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ADPENDTS

TDENTIPLCATION OF RECOMMENDATIONS BY CATECORTES

1. Have already been policy for some time and are fully

implemented (19)

2, 6, 7, 9, 13, 20, 22, 22, 25, 26, 27, 28, 29, 30, 31, 33,

36, 43, 47.

2. Have already been policy for some time and are being

implemented in all institutions (27)

1, 3, 4, 5, 8, 10, 11, 12, 14, 15, 16, 17, 18, 19, 24, 32, 35,

42, 44, 45, 46, 48, 49, 50, 51, 52, 53.

3. Are acceptable in part only but are policy already (2)

23, 94.

4, Are acceptable but implications are being assessed (4)

37, 39, 40, Al.

5. Are not desirable (3)

34, 38, 55.
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Ottawa K1A OP8

Auguse 10, 1972.

f

ATTENTION: MR. THOMAS J. LALLY

Dear Sirs:

On July 4th last 1 wrote to you concerning

your account for the services rendered by you to Mr. Thomas

Rathwell. I am glad to be able to tell you that the requested

authority from the Treasury Boord has now been obtained end

I take pleasure in enclosing Government of Canada cheque

mumber 591-0019368 in tha sum $1,282.50. In accordance with

our usual practice the cheque has been drawn payable jointly

to you and to Mr. Thomas Rathwell.

Yours sincerely,

J.W#TMHollies,

Bepartmental_Counsel.

Encl.

Barrett, Lally & Girard,

Barristers & Solicitors,
P.O. Box 445,

Belleville, Ontario.

THE /od
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canna 
th t August 8, 1972

DEPARTMENT NISTERE Yo. BRANCH, DIVISION OR UNIT — DIRECTION, DIVISION OU SERVICE No.

Solicitor General Pane’ an Penitentiary

PAYEES NAME AND ADDRESS - NOM ET ADRESSE DU BENEFICIAIRE

[ .
Barrett, Lally & Girard

and Thomas Rathvell

L_
CORRESPONDENCE RELATING TO THIS REMITTANCE SHOULD BE DIRECTED To THE DEPT. INDICATED: ABOVE QUOTING THE CHEQUE NO.

LA CORRESPONDANCE AFFERENTE, A CETTE REMISE PEUT ETRE, ADRESSEE AU MINISTERE PRECITE;
. . PRIERE D’INDIQUER LE NO DU CHEQUE

JSERIAL OR CONTROL NO. — NO DE SERIE OU DE CONTR

SOURCE

IDATE OF CHEQUE — DATE DU CHEQUE

FISCAL ACCTG. SERIAL NO. — COMPTABILITE FISCALE —
NO DE SERIE

RATE OF EXCHANGE ~ COURS DE CHANGE

EXCHANGE

CHANGE

. - FOREIGN AMOUNT
PARTICULARS — DETAILS ’

MONTANT ETRANGER

CANADSAN AMOUNT

MONTANT CANADIEN

CHEQUE NUMBER

n° DE CHEQUE

Legal Counsel to represent

Thomas Rathwell before

Comission of Inquiry on

_ Kingston riots.

T.Bd. 713456

1,282.50

ACCOUNT NO,

CONTRAT MAS

CEBIT "CREDIT
FISCAL ACCTG. TITLE — TITRE DE COMPTE FIN. fN° DE COMPTE pésit CREDIT

¥

CODING — CODAGE 1 % DSS CONTRACT
—_— AMOUNT { ¢ CR SERIAL NUMBER

MONTANT t ct] NUMERO DU
'

\
|

2 - 410 ~ 31000 =~ 000 - 122 - 04580 1282 .

REQUISITIONED FOR PAYMENT PURSUANT TO SEC-

TION 31 AND CERTIFIED PURSUANT TO SECTION 32

REQUISITIONED FOR PAYMENT PURSUANT TO

SECTION 31 OF THE FINANCIAL ADMINISTRA 1282
q TOTAL50

TION ACT, Ro THE FINANCIAL ADMINISTRATION ACT,

DEMANDE OE PAIEMENT EN VERTU DE L’ARTICLE ou DEMANDE DE PAIEMENT EN VERTU DE L°ARTICLE
31 DE LA LOI SUR L' ADMINISTRATION FIN- 31 €T CERTIFIE EN VERTU DE L’ARTICLE 32 DE
ANCIERE, LA LOI SUR L’ADMINISTRATION FINANCIERE.

K

CERTIFIED CORRECT CERTIFIE CONFORME

AUTHORIZED OF FICER=FONCTIONNAIRE AUTORISE. AUTHORIZED OFFICER — FONCTIONNAIRE AUTORISE SERVICES OFFICER — AGENT DES SERVICES

DSs 12738 (2/71) 7540-21-860-8483 .
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# Document divulgué en vertu d

Government -.G t . pers :

(18 Scorece” “goeegre MEMORANDUM —_- NotE| Be BeRvice../%5//2.C,)
Charged to..............

[ ‘ , ~] ‘ SECURITY- CLASSIFICATION-DE SECURITE

ay _ COMMISSIONER OF PENITENTIARIES

4 : OUR FILE— N/ REFERENCE
L_ Attention: N. Hembruff

Director, Financial Services 119-2

[ , . “| YOUR FILE—V/REFERENCE

FROM DEPARTMENTAL COUNSEL
. DATE

L_ | August 3, 1972

Pe

suet = Account Mr. T.J. Lally

I enclose copies of a letter from T.J. Lally

to the Department of Justice and the account forwarded with

that letter, This account may now be paid under the authority

of T.B. Minute 713456 of July 27th. As you will realize, the

account must be certified as being fair and reasonable by a

representative of the Department of Justice, and accordingly I

so certify it.

The cheque should be made payable jointly to

Barrett, Lally & Girard and to Thomas Rathwell. If you will

let me have the cheque for transmission, I would forward it.

J.H. Hollies,

Encl, Departmental Counsel,

as 3

Cbe v0
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ae

BARRISTERS, SOLICITORS

NOTARIES PUBLIC Bar 20 1972 oO Pen Mekll co

eC 4aAD © NARRETT, BA. THOMAS 4. LALLY, A, MT OF

a PETE GIRARD, BALLB. YAMES F. O'BRIEN, B.A.,LL.B, . 7 + k WA po.eon ass

i tN a a a oO.

‘ean and Depariinental . . 2 aS
1 Gorwiens ecilen 5 9g 9471 Bellovill, Crt

yO
. i:

rermi

Section das Services BU
X

Bureaux régivnaux ef aux

ministeres wy" “

May 26th, 1972.

Department of Justice,

Departmental & Regional Services,

Parliament Buildings,

Ottawa, Ontario.

Attn: Mr. A. Garon, Q.c.

Dear Mr. Garon . “Re: Thomas Rathwell

We acted on behalf of Thomas Rathwell before
a Commission of Inguiry in the summer of 1971, said comm-
ission being known as The Swackhamer -Commission inquiring
into the penitentiary riots in April of 1971.

Mr. Rathwell was advised that his account:
would be paid by the Department of Justice but as yet
he has received no payment.

We. enclose herewith photocopy of the account
and would" be pleased to discuss this matter with you at
any time. : : : .

Kindly advise.

pd

encl
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2. Thomas Rathwell,

795 Brock Street,

Kingston, Ontario.
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September 15th, 1971.

For all services rendered on beha

Rathvell in respect to acting on

in respect to charaes made agai

Aaguat 25th, 1971, that hoe was a

sponsible for causing harm to inn

on April lsth, 20 and 2ist, 1971
ige, Girect, supervise or permit assa

He Hy

Ow Ou
3°

Mag
rou rt

wey cote Q

odo i

u

made by officers of the Penitentiary 6

Canada uron such inmates at Millhave ¢

Institute, Bath, Ontario or that you 4
‘Cake adequate or any steps to prevent

In respect to these charges, we attended before
the Commiséion of Inquiry on August 30th wherein

certain sukmissionswere made to the Board and we
received transacripts of pertinent evidence,

We then prepared eur case and read approximately
1500 pages of evidence given at the inquiry,

_ prepared submissions, attended ore the Inquiry

on September Sth wherein submissions were made.

Counsel fee for at ttending in Kingston on August

30th before the Inquiry, speak, ig to the Conm-
ission, Commission counsel, counsel in-

volved, receiving evidence, tr ural matters

ete., leaving Belleville at 9 a. m. and return

Belleville at 6 p. m. ~ counsel fee

ell at our orice |
evidence, review=

o dave wenn 2

$260.69
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Forwarded $240.60

Dictating memo, preparing submissions

total time spent 30 hours - fee at rate 
-

- of $25.00 par hour $750.00 . \\
. as Vs

Ritending Lefore the Commission on ay
September Sth, leaving Belleville at

§:306 a.m. and returning to Belleville »
at 7 p.m. after having made submissions - *
Leing before the Inquiry a full day -

counsel Foe - $250.00 “

Expenses

Mileage 200 miles at 15¢ per
mile / $30.60

Meals $ 2.50

$32.56 $1,250.00

32.50
‘,
\

ener

$1,282.50

BARRETT, LALLY & GIRARD,

Thomas J, Lally.

TIL/pa

R-5989/71
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0 - Government Gouvernement ,

of Canada) du Canada MEMORANDUM NOTE DE SERVICE

SECURITY- CLASSIFICATION-DE SECURITE

To D . COMMISSIONER OF PENLTENTIARIES

OUR FILE—N/REFERENCE

[| Attention: N. Henbruff

rc Director, Financial Services 119-2
| YOUR FILE—V/REFERENCE

‘De DEPARTMENTAL COUNSEL x

L _| August 3, 1972

SUBJECT

nue Account Mr. 7.J. Lally

I enclose copies of a letter from T.J. Lally

to the Department of Justice and the account forwarded with

that letter. This accoumt may now be paid under the authority

of T.B. Minute 713456 of July 27th. As you will realize, the

account must be certified as being fair and reasonable by a

representative of the Department of Justice, and accordingly I

so certify it.

The cheque should be made payable jointly to

Barrett, Lally & Girard and te Thomas Rathwell. If you will

let me have the cheque for transmission, I would forward it.

Lo
dHH/1c€ J.H. Ho 8,
Encl. Departmental Counsel,

000071
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“Government | Gouvernement

of Canada du Canada MEMORANDUM NOTE DE: SERVICE:

~] SECURITY. CLASSIFICATION. DE SECURITE

COMMISSIONER oF PENITENTIARIES OUR FILE~N/REFERENCE

4 119-2
7] YOUR FILE—V/REFERENCE

DEPARTMENTAL COUNSEL pate

4 August 3, 1972

Payment of Legal Fees

y

As you know, Treasury Board has now approved the

submission of June 12th on the above subject. I am taking

action concerning the accounts that have been submitted in

eonnection with the Swackhamer Inquiry. It occurs to me,

however, that you might wich to give some publicity to the

Treasury Board authority. If se, I suggest that you would want

te draw attention to the fact that in future cases members of

the Canadfan Penitentiary Service must, if practical, obtain

approval from Departmental Headquarters before retaining counsel

in such cases. If such approval is not first obtained when it

is practical to do so, payment of legal fees will not be forth-

eoming from public funds. _

JHit/left Departmental Counsel.

5
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OTTAWA, KIA OPS

August 2, 1972,

Deer Mr. Willoughby:

I would refer to your accounts in connection with

attendances before the Swackhamer Committee as submitted with

your letter of June 19th. I would also refer to this Depart-

ment'’s letter of June 22nd signed by the Acting Deputy Solicitor

General.

I am pleased to say that I have today been

furnished with ea Treasury Board Minute dated July 27th which

authorizes the Solicitor General to pay accounts of this kind.

There is, however, the requirement that no account shall be

pessed for payment unless it ta first certified as being fair

and reasonable by a representative of the Department of Justice,

In the light of the comments of the Department of Justice upon

sending ether accounts submitted by you (as reflected in my

letter of July 28th), I think it advisable to ask you to let me

have a statement as to the time you spent in preparation and any

time before the Swackhamer Inquiry in respect of cach of the

accounts, otherwise I am afraid that payment will merely be longer

delayed by the transmission of your accounts to the Department of

Justice and returned by that department for further information.

There is nothing on our files to indicate whether

the members of the Canadian Penitentiary Service have paid any

portion of the accounts. I would, therefore, propose to have

cheques issued in the joint names of yourself and the person

concerned, In the case of the late Mr. McKegney, I would suggest

that I could have the eventual cheque made out in your name only

but this would be subject to a statement from you that neither

MeKegney personally nor his estate has paid any pa... -f your

account.

oe eo 2

Mr. Stuart Willoughby, 9.C.,

Barrister and Solicitor,

P.O. Box 951,

295 Brock Street,

KINGSTON, Ontario.

000073



nt disclosed under the Access [0 IMOnialisr a"
Docume

la Loi sur ’accés a linformation
Document divulgué en vertu de \

~2-

May 1 again say that I regret the delay i
n

settling these matters. L£ you have any questions or comments
on the procedure, please feel free to call me on the te

lephone
at 996-5107.

Yours sincerely,

Ko
JHB/ick Departmental Counsel.
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J.W. Swackhamer, Q.C.,

Fusken & Calvin,

Barristers and Solicitors,

Box 30,

Toronte Dominion Centre,

Toronto 111, Canada. August 2, 1972.

Dear Sir:

Re: William James Knight v. The Queen

Dept. of Justice Ref; 228297

Reference your letter File: 4404 dated July 26,

1972 please submit your account for the preparation of

an affidavit for use on a recent Motion before Mr. Justice

Gibson in regards to the above matter.

Yours very truly,

Original Signed By

N, HEMBRUFF

N. Hembruff,

Director, Financial Services,

AM/1v for Comuissioner.

000075



Document disclosed under the Access to Informption Ac
Decument divulgué en vertu de la Loj sur l’accés‘a informa

DEPARTMENT OF THE SOLICITOR GENERAL
“MINISTERE DU SOLLICITEUR GENERAL

MEMORANDUM

August 1, 1972.

MR. HOLLIES:

FOR YOUR INFORMATION.

D> | QL bauer
fo?" rnibadl 7 Oa /
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The Honorable the Treosury Board 4 h * ee
L'honorable Conseil du Trésor fer 4 / 713456

4h T.B, Number ~ C.T, N°

SOLICITOR GENERAL 373 (1) June 12, 1972
Department — Ministere File ~ Dossier Date

SUBJECT: PAYMENT OF LEGAL FEES

PROPOSAL: 1. To authorize the Solicitor General to pay all
‘ or any of the costs of legal fees and

disbursements, not to exceed an amount of

$3,000 in any one case, for the engagement of

legal counsel to represent members of the

Canadian Penitentiary Service who are required

to appear as witnesses before a person appointed

to investigate and report pursuant to section

12 of the Penitentiary Act, or before a

Commissioner appointed under Part II of the

Inquiries Act to investigate and report upon any

matter arising or alleged to arise from the

operation, management or administration of a

penitentiary.

2. To authorize the Solicitor General to pay all or

any of the legal fees and disbursements, not to

exceed an amount of $3,000 in any one case, that

have heretofore been incurred by those members of

the Canadian Penitentiary Service required to

appear as witnesses before J.W. Swackhamer Esq.,

Q.C., in connection with an inquiry into certain

events alleged to have occurred at Kingston and

Millhaven Penitentiaries in April, 1971.

CHARGEABLE TO: Department of the Solicitor General, Vote 5,

Operation and Maintenance of Penitentiaries.

REMARKS : Treasury Board Minute 705044, dated May 20, 1971,
authorized the Solicitor General to pay up to

$3,000 for the engagement of legal counsel for

the purpose, inter alia, of defending members of

ies APPROVED AvpROUYE . coeeed
BY THE PARLE

TREASURY BOARD CGNSEIL DU TRESOR

Certified Cople conforme
to be a true copy of a xtrnit du proces-verbal °
imite of a Meeting of the « gone on da Conseil du

‘Treasury Board ca

27 VIN 72

a
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the Canadian Penitentiary Service for offences

arising out of the performance of custodial

duties. As was pointed out to Treasury Board

at the time that authority was obtained, members

of the Canadian Penitentiary Service are

vulnerable to threats and pressures from inmates

who may well make very serious and often baseless

allegations against members of the Service. Such

allegations are particularly likely to be made

before persons appointed to look into and report

upon disturbances in penitentiaries., This has

been particularly true in the case of the

disturbances at Kingston Penitentiary in April,

1971, where allegations made by inmates concerning

the transfer of persons from Kingston Penitentiary

to Millhaven Penitentiary resulted in a number of

criminal charges being laid against custodial

officers. The same or similar allegations could

reasonably be expected to be made before the formal

inquiry investigating these events. In the result,

a number of members of the Canadian Penitentiary

Service retained counsel to represent them before

the Inquiry.

It is considered that it is only equitable that

some or all of the expenses incurred in circumstances

such as these should be borne by the Crown. Failure

to do so is very likely to result in a marked loss

of morale in the Canadian Penitentiary Service and

a feeling among its members that they are at the

mercy of any inmate who can give the appearance

before a Board of Inquiry of having been maltreated

or otherwise inequitably dealt with.

Eight members of the Canadian Penitentiary Service

retained counsel to appear on their behalf before

the inquiry into the Kingston disturbances. Four of

these persons had received a notice from counsel for

the Commission that an adverse report might be made

against them on any one of a number of grounds, some

of which, if substantiated, would indicate that the

perscn had committed a criminal offence while in

other instances civil liability might attach. In

these circumstances, such persons very naturally

sought the assistance of counsel. It would, however,

be inequitable to discriminate against those not in
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receipt of such a notice from counsel to the

Commission, since presumably their alleged

actions were looked upon by the Commission as

less culpable if substantiated.

The cost of this proposal cannot be forecast

with any degree of precision, but would amount

to approximately $18,000 in respect of those

persons who retained counsel before the inquiry

into the disturbances at Kingston. Costs for

the future would be dependent upon the occasions

arising for formal inquiries and upon the nature

of such inquiries. Such inquiries are not likely

to be frequent but rather exceptional.

If this proposal is approved, reimbursement of

legal fees for future cases will not be approved

unless the member of the Canadian Penitentiary

Service has, if practical, obtained approval from

Departmental Headquarters before retaining counsel.

No accounts would be passed for payment unless

first certified as being fair and reasonable by a

representative of the Department of Justice.
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Georgia M. Bentley AD.T.Givens,O.C. FD. Gibson,Q.C.

. ooo. , . D i : , ara .

Faskéns®& Calvin — °cument atuloupenneics ladgt ur acces @Yatomation
a

kos
Barristers

and

Solicitors

R.D. Wilson RB Tuer, Q.C. Ronald J, Rolls,0.C.
RL Shit dW Huckle sot Sopinka
T.€. Brooks ely .C. Harries

30th Floor D'S.Affleck W.C Grahem JH. Hough
Toronto- Dominion Bank Tower J.M-Robingon R.B. Potter D.G.Marwick

P.J.Green W.D.McCordic Richerd A. Bain
LD. Roebuck H.Lenore Roszell Alan M. Schwartz

Box 30, Bonna C Allen ur Beer 4 3 Laskin
Toronto-Dominion Centre, .R. Passi leather L. Henderson rt

T.R.Lofchik RW, McDowell J. 6. McPherson

Toronto 111, Canada A.C. Millward 6.C. Glover
1-B.R. Me onTelephone 366-8381 Counsel lacKenzie, Q. C.

Area Code 416

Telex 06-217765

July 26, 1972.

File: 4404

J.H. Hollies, D
Departmental Counsel, -

Department of the Solicitor General,

Ottawa, Ontario. KIA OP8.

Dear Sir:

Re: William James Knight v. The Quéen

Dept. of Justice Ref: 228297

As you will recall, at the request of Miss

Hansen of your office, I prepared an affidavit for

use on a recent Motion before Mr. Justice Gibson in

this matter.

Would it be in order for me to render my

account for the preparation of that affidavit at this

time?

Yours very truly,

“ KY CH weet
JWS:H g.W. Swackhamer.
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0 : Government Gouvernement -of Canada = duCanada_ MEMORANDUM Noe or DE SERVICE .

[ ~| SECURITY-CLASSIFICATION-DE SECURITE

1p ) MR. J.M. THIBAULT
OUR FILE—N/REFERENCE

LL _l
119-2

[~ ~] YOUR FILES U/REEFRENCE
— 

L

FROM DEPARTMENTAL COUNSEL

DATE

L. Jt | ___ July 24, 1972 ss

SUBJECT

OnsET Submission for Payment of

Legal Fees

: Mrs. Ardley was good enough to check the progress

with Treasury Board on the submission for payment of legal fees.

She tells me she found out this is not yet on the Treasury Board

Agenda. Is there anything you can do te hasten this through

your channels with Treasury Board staff? It is over a month since

the Minister signed it, and there are some accounts that we really

should pay if we can get the authority.

J.H. Hollies,

JHH/mab Departmental Counsel
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fi Government Gouvernement
- of Canada du Canada MEMORANDUM NOTE DE SERVICE...

[ . ~] SECURITY -CLASSIFICATION-DE SECURITE

2 b MR. J.M. THIBAULT
TTT TNT OUR FILE— N/REFERENCE

L _
i 

~| Your PRES V/REF ERENCE

fo" DEPARTMENTAL COUNSEL _

L. lL _gaty-24,-1972

SUBJECT

out’ ~=s«s Submiseien for Payment of
Legal Fees eeeretvronnes

Mrs. Ardley was good enough to check the progress

with Treasury Board on the submission for payment of legal fees.
She tells me she found out this is not yet on the Treasury Board
Agenda. Is there anything you can do to hasten this through
your channels with Treasury Board staff? It is over a month eince
the Minister signed it, and there are some accounts that we really

should pay ££ we can get the authority.

LZ

. JH. Hollies,

JHH/mab Departmental Counsel
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0 w% Goyernment | Gouvernement
‘a? du Canada MEMORANDUM ~ NOTE DE SERVICE
me

[_ ‘ ~| SECURITY- CLASSIFICATION.DE SECURITE

ep : MEMORANDUM TO FILE
v4 , : OUR FILE—N/ REFERENCE

L I
119-2

[7 ~] YOUR FILE~V/REFERENCE

“fom DEPARTMENTAL COUNSEL '
DATE

Lo. I July 20, 1972

suasect | Accounts of Counsel - Defence

of Members of the Penitentiary Service

The mail from Mr. Willoughby dated July 17th, and

charged out to this file on July 20th, has been removed with

the concurrence of Central Registry to file 131-2.

J.H. Hollies,

Departmental Counsel
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0 Government — Gouvernement > .

: du Canada MEMORANDUM NOTE DE SERVICE

[ so . “7 SECURITY- CLASSIFICATION. DE SECURITE

to ) MEMORANDUM TO_ FILE
OUR FILE N/REFERENCE

L. J,
[_ ~] YOuR ae A o=2-

Oe DEPARTMENTAL COUNSEL

L_ . | ____.._ July 20, 1972

ve,

suet —-s Accounts of Counsel - Defence
of Membere of the Penitentiary Service

The mail from Mr. Willoughby dated July 17th, and

charged out to this file on July 20th, has been removed with

the concurrence of Central Registry to file 131-2.

7 FO _
JH. Sotities,

Departmental Counsel

CGSB STANDARD FORM 22d_ 7540-25 -865-6699 a
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The Honorable the Treasury Board

L'honorable Conseil du Trésor

SOLICITOR GENERAL 373 (1) June 12, 1972
. Department — Ministére File — Dossier Date

SUBJECT: PAYMENT OF LEGAL FEES ~

PROPOSAL: 1. To authorize the Solicitor General to pay ali
er any of the costs of legal fees and

disbursements, not to exceed an amount of

$3,000 in any one case, for the engagement of

legal counsel to represent members of the

Canadian Penitentiary Service who are required

to appear as witnesses before a person appointed

to investigate and report pursuant to section

12 of the Penitentiary Act, or before a

Commissioner appointed under Part II of the

Inquiries Act to investigate and report upon any

matter arising or alleged to arise from the

operation, management or administration of a

penitentiary.

2. To authorize the Solicitor General to pay all or

any of the legal fees and disbursements, not to

exceed an amount of $3,000 in any one case, that

have heretofore been incurred by those members of

the Canadian Penitentiary Service required to

appear as witnesses before J.W. Swackhamer Esq.,

Q.C., in connection with an inquiry into certain

events alleged to have occurred at Kingston and

Millhaven Penitentiaries in April, 1971.

CHARGEABLE TO: Department of the Solicitor General, Vote 5,

Operation and Maintenance of Penitentiaries.

REMARKS : Treasury Board Minute 705031, dated May 20, 1971,

: authorized the Solicitor General to pay up to

$3,000 for the engagement of legal counsel for

the purpose, inter alia, of defending members of

i 
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the Canadian Penitentiary Service for offences

arising out of the performance of custodial

duties. As was pointed out to Treasury Board

at the time that authority was obtained, members

of the Canadian Penitentiary Service are

vulnerable to threats and pressures from inmates

who may well make very serious and often baseless

allegations against members of the Service. Such

allegations are particularly likely to be made

before persons appointed to look into and report

upon disturbances in penitentiaries. This has

been particularly true in the case of the

disturbances at Kingston Penitentiary in April,

1971, where allegations made by inmates concerning

the transfer of persons from Kingston Penitentiary

to Millhaven Penitentiary resulted in a number of

eriminal charges being laid against custodial

officers. The same or similar allegations could

reasonably be expected to be made before the formal

inquiry investigating these events. In the result,

a number of members of the Canadian Penitentiary

Service retained counsel to represent them before

the Inquiry.

It is considered that it is only equitable that

some or all of the expenses incurred in circumstances

such as these should be borne by the Crown. Failure

to do so is very likely to result in a marked loss

of morale in the Canadian Penitentiary Service and

a feeling among its members that they are at the

mercy of any inmate who can give the appearance

before a Board of Inquiry of having been maltreated

or otherwise inequitably dealt with.

Eight members of the Canadian Penitentiary Service

retained counsel to appear on their behalf before

the inquiry into the Kingston disturbances. Four of

these persons had received a notice from counsel for

the Commission that an adverse report might be made

against them on any one of a number of grounds, some

of which, if substantiated, would indicate that the

person had committed a criminal offence while in

other instances civil liability might attach. In

these circumstances, such persons very naturally

sought the assistance of counsel. It would, however,

be inequitable to discriminate against those not in
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receipt of such a notice from counsel to the

Commission, since presumably their alleged

actions were looked upon by the Commission as

less culpable if substantiated.

The cost of this proposal cannot be forecast

with any degree of precision, but would amount

to approximately $18,000 in respect of those

persons who retained counsel before the inquiry

into the disturbances at Kingston. Costs for

the future would be dependent upon the occasions

arising for formal inquiries and upon the nature

of such inquiries. Such inquiries are not likely

to be frequent but rather exceptional.

If this proposal is approved, reimbursement of

legal fees for future cases will not be approved

unless the member of the Canadian Penitentiary

Service has, if practical, obtained approval from

Departmental Headquarters before retaining counsel.

No accounts would be passed for payment unless

first certified as being fair and reasonable by a

representative of the Department of Justice.
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The Honorable the Trecsury Boord Ul + +
Lthoncreble Conseil du Trésor | 713455 |

| | , T.B, Number — C.T, N°
GANADA : VW

SOLICITOR GENERAL 373 (1) June 12, 1972
Department — Ministére File — Dossier Date

SUBJECT: _ PAYMENT OF LEGAL FEES

PROPOSAL: 1. To authorize the Solicitor General to pay all

or any of the costs of legal fees and

disbursements, not to exceed an amount of

$3,000 in any one case, for the engagement of

legal counsel to represent members of the

. Canadian Penitentiary Service who are required

to appear as witnesses before a. person appointed

to investigate and report pursuant to section

12 of the Penitentiary Act, or before a

Commissioner appointed under Part II of the

Inquiries Act to investigate and report upon any

matter arising or alleged to arise from the

operation, management or administration of a

penitentiary. /

2. To authorize the Solicitor General to pay all or

any of the legal fees and disbursements, not to

exceed an amount of $3,000 in any one case, that

have heretofore been incurred by those members of

the Canadian Penitentiary Service required to

appear as witnesses before J.W. Swackhamer Esq.,
Q.C., in connection with an inquiry into certain

events alleged to have occurred at Kingston and

Millhaven Penitentiaries in April, 1971.

CHARGEABLE TO: Department of the Solicitor General, Vote 5,

Operation and Maintenance of Penitentiaries.

REMARKS: Treasury Board Minute 705031, dated May 20, 1971,

authorized the Solicitor General to pay up to

$3,000 for the engagement of legal counsel for

the purpose, inter alia, of defending members of

TB 300-1 7540-21-798-9239
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the Canadian Penitentiary Service for offences

arising out of the performance of custodial

duties. As was pointed out to Treasury Board

at the time that authority was obtained, members

of the Canadian Penitentiary Service are :

vulnerable to threats and pressures from inmates

who may well make very serious and often baseless

allegations against members of the Service. Such

allegations are particularly likely to be made

_ before persons appointed to look into and report

upon disturbances in penitentiaries., This has

been particularly true in the case of the

disturbances at Kingston Penitentiary in April,

1971, where allegations made by inmates concerning

the transfer of persons from Kingston Penitentiary

to Millhaven Penitentiary resulted in a number of

criminal charges being laid against custodial

officers. The same or similar allegations could

reasonably be expected to be made before the formal

inquiry investigating these events. In the result,

a number of members of the Canadian Penitentiary

Service retained counsel to represent them before

the Inquiry. t

It is considered that it is only equitable that

some or all of the expenses incurred in circumstances

such as these should be borne by'the Crown. Failure

to do so is very likely to result in a marked loss

of morale in the Canadian Penitentiary Service and

a feeling among its members that they are at the

mercy of any inmate who can give the appearance

before a Board of Inquiry of having been maltreated

or otherwise inequitably dealt with.

Eight members of the Canadian Penitentiary Service

retained counsel to appear on their behalf before

the inquiry into the Kingston disturbances. Four of

these persons had received a notice from counsel for

the Commission that an adverse report might be made

against them on any one of a number of grounds, some

of which, if substantiated, would indicate that the

perscn had committed a criminal offence while in

cther instances civil liability might attach. In

these circumstances, such persons very naturally

- sought the assistance of counsel. It would, however,

‘be inequitable to discriminate against those not in
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receipt of such a notice from counsel to the

Commission, since presumably their alleged

actions were looked upon by the Commission as

less culpable if substantiated.

The cost of this proposal cannot be forecast

with any degree of precision, but would amount

to approximately $18,000 in respect of those

persons who retained counsel before the inquiry

into the disturbances at Kingston. Costs for

the future would be dependent upon the occasions

arising for formal inquiries and upon the nature _

of such inquiries. Such inquiries are not likely

to be frequent but rather exceptional.

If this proposal is approved, reimbursement of

legal fees for future cases will not be approved

unless the member of the Canadian Penitentiary -

Service has, if practical, obtained approval from

Departmental Headquarters before retaining counsel.

No accounts would be passed for payment unless

first certified as being fair and reasonable by a

representative of the Department of Justice.
f
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zr The Honorable the Treasury Boord ee ro em
Sy L'honorable Conseil du Trésor i

‘ . ‘ i osSe 7 T.B. Number — C,T, N°
a DA

wn SOLICITOR GENERAL 373 (1) June 12, 1972
Department — Ministere Fite — Dossier Date

SUBJECT: PAYMENT OF LEGAL FEES

PROPOSAL: l. To authorize the Solicitor General to pay all
‘ or any of the costs of legal fees and

disbursements, not to exceed an amount of

$3,000 in any one case, for the engagement of

legal counsel to represent members of the
Canadian Penitentiary Service who are:required

to appear as witnesses before a person appointed

to investigate and report pursuant to section

12 of the Penitentiary Act, or before a

Commissioner appointed under Part II of the

Inquiries Act to investigate and report upon any

matter arising or alleged to arise from the

operation, management or administration of a

penitentiary.

2. To authorize the Solicitor General to pay all or

any of the legal fees and disbursements, not to

exceed an amount of $3,000 in any one case, that

have heretofore been incurred by those members of

the Canadian Penitentiary Service required to

appear as witnesses before J.W. Swackhamer Esq.,

Q.C., in connection with an inquiry into certain

events alleged to have occurred at Kingston and

Millhaven Penitentiaries in April, 1971.

CHARGEABLE TO: Department of the Solicitor General, Vote 5,
Operation and Maintenance of Penitentiaries.

REMARKS : Treasury Board Minute 705031, dated May 20, 1971,

authorized the Solicitor General to pay up to

$3,000 for the engagement of legal counsel for

the purpose, inter alia, of defending members of

Signed by Jean-Pierre Goyer

and sent by hand to Treasury

Board on June 23 at 10 a.m.

for J.M.T.
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the Canadian Penitentiary Service for offences

arising out of the performance of custodial

duties. As was pointed out to Treasury Board

at the time that authority was obtained, members
of the Canadian Penitentiary Service are

vulnerable to threats and pressures from inmates

who may well make very serious and often baseless

allegations against members of the Service. Such

allegations are particularly likely to be made

before persons appointed to look into and report

upon disturbances in penitentiaries. This has

been particularly true in the case of the

disturbances at Kingston Penitentiary in April,

1971, where allegations made by inmates concerning

the transfer of persons from Kingston Penitentiary

to Millhaven Penitentiary resulted in a number of

criminal charges being laid against custodial

officers. The same or similar allegations could

reasonably be expected to be made before the formal

inquiry investigating these events. In the result,

a number of members of the Canadian Penitentiary

Service retained counsel to represent them before

the Inquiry.

It is considered that it is only equitable that

some or all of the expenses incurred in circumstances

such as these should be borne by the Crown. Failure

to do so is very likely to result in a marked loss

of morale in the Canadian Penitentiary Service and

a feeling among its members that they are at the

mercy of any inmate who can give the appearance

before a Board of Inquiry of having been maltreated

or otherwise inequitably dealt with.

Eight members of the Canadian Penitentiary Service

retained counsel to appear on their behalf before

the inquiry into the Kingston disturbances. Four of

these persons had received a notice from counsel for

the Commission that an adverse report might be made

against them on any one of a number of grounds, some

of which, if substantiated, would indicate that the

persen had committed a criminal offence while in

other instances civil liability might attach. In

these circumstances, such persons very naturally

sought the assistance of counsel. It would, however,

be inequitable to discriminate against those not in
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receipt of such a netice from counsel to the

Commission, since presumably their alleged

actions were looked upon by the Commission as

less culpable if substantiated,

The cost of this proposal cannot be forecast

with any degree of precision, but would amount

to approximately $18,000 in respect of those

persons who retained counsel before the inquiry

into the disturbances at Kingston. Costs for

the future would be dependent upon the occasions

arising for formal inquiries and upon the nature

of such inquiries. Such inquiries are not likely

to be frequent but rather exceptional.

If this proposal is approved, reimbursement of

legal fees for future cases will not be approved

unless the member of the Canadian Penitentiary

Service has, if practical, obtained approval from

Departmental Headquarters before retaining counsel.

No accounts would be passed for payment unless

first certified as being fair and reasonable by a

representative of the Department of Justice.
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Ottawa KiA 0P8, July 4, 1972

ATTENTION: MR. THOMAS J. LALLY

Dear Sirs:

May I refer co your letter of May 26th, addressed

to the Departrent of Justice, for the attention of Mr. Garon, with

which you enclosed a statement of account for the servicer rendered

Mr. Thomas Rathwell.

IL very much regret the inordinate delay in replying

to your letter. It was promptly remitted to us for reply by the

Department of Justice but, in some fashion, did act come te ny

attention until late last week. I do hope that the delay has not

seriously inconvenienced you.

As matters now stand, there io no authority for the

payment from public funds of the accounts submitted by you for the

legal services performed on behalf of members of the Canadian

Ponttentiary Service. I may tell you, however, thet thie Department

hes sought the authority of the Treasury Board for the payment of

accounts of this nature, subject to certain limite and conditions.

While I can not, of course, forecast the decision that Tressury Board

will make, I suggest that you may be willing to await that decision,

which I believe will not be long delayed, In the event thee the

sought for authority is not forthcoming, which I hope will not be tho

case, xeeponsibilicy for payment of there accounts must rest with the

individual concerned.

Yours sincerely,

for oe até, )
JHH/mab Deputy Solicitor General

Barrett, Lally & Girard,
Barristers & Solicitors,

P.O. Box 445,

Bellevtile, Ontario
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Ottawa K1A OP8, June 22, 1972

Dear Mr. Willoughby:

May I acknowledge raceipt of your letter of

June 19th, eddressed to Mr. Cété who ia at the moxrent auay

from the office on duty.

_ AS matters now otand, there is no authority for

the payment from public funds of the accounts subaitted by you

for the Legal services perforred on behalf of rerbare of the
Canadian Penitentiary Service. I may tell you, however, that

thio Departesnt has cought the authority of the Trencury Board

for the payment of eccounts of thie nature, subject to certain

limits and conditions. While I cm not, of course, forecant

the decision that Treasury Board will onke, I suggeat that you

may be willing to await that deciofon, which I believe will not

be long delayod. In the event that tho sought for authority is

not forthcoming, which I hope will not be the case, responsibility

for payment of these accounts must rest with the individual

concerned.

Yours sincerely,
~

BERNARD C: HOFLEW

B.C, Rofley,
J.H. HOLLIES/mab Acting Deputy Solicitor Generel

Mr. 1.5. Willoughby, Q.c.,
Barrister and Solicitor,

295 Brock Street,

Kingston, Ontario
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2h tuk foo acts Whe les be

MEMORANDUM

RR:
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STUART WILLOUGHBY, QC. i

BARRISTER AND SOLICITOR

P.O. BOX 951

295 BROCK STREET

KINGSTON, ONTARIO

June 19, 1972.-

Mr. Ernest Cote,

Deputy. Minister,

The Department of the Solicitor General,

340 Laurier Street West,

OTTAWA, Ontario. . ‘

Re: Commission of Inguiry

(Swackhamer Committee)

Dear Sir:

I now enclose herewith my accounts with respect

to various attendances before the Commission of Inquiry.

I will forward my remaining accounts in due

course.

Yours sincerely,

L.S. WILLOUGH QC

LSW/sg

encs. p>
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Government Gouvernement , / 7?
ofCanada du Canada MEMORANDUM NOTE DE SERVICE

5 : MG » D—
~] SECURITY - CLASSIFICATION- DE SECURITE

P B aoe SECURITY . ‘OUR FILE—N/ REFERENCE
. 

€

L C.P.S. |
~] YOUR FILE—V/ REFERENCE

OE INGER HANSEN —
LEGAL OFFICER

L ° I June 16, 1972

SUBJECT

OBeT

This will acknowledge that I have received

from you Volumes II, III, IV and XIX of the evidence before

the Swackhamer Commission.

Original Signed by

1. HANSEN

INGER HANSEN

~

+ : 000100
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isclogear the ccessfetgegnation Act

de Wenteadae of sur! anges sapipination
The Honorable the Treasury Boord| | "iB h
L'honcroble Conseil du Trésor mas 4%

T.B. Number — C.T, N°

SOLICITOR GENERAL 373 (1) June 12, 1972
Department — Ministére File — Dossier Date

SUBJECT: PAYMENT OF LEGAL FEES

PROPOSAL: 1. To authorize the Solicitor General to pay all

or any of the costs of legal fees and

disbursements, not to exceed an amount of

$3,000 in any one case, for the engagement of

legal counsel to represent members of the

Canadian Penitentiary Service who are required

to appear as witnesses before a person appointed

to investigate and report pursuant to section

12 of the Penitentiary Act, or before a

Commissioner appointed under Part II of the

Inquiries Act to investigate and report upon any

matter arising or alleged to arise from the

operation, management or administration of a

penitentiary.

2. \To authorize the Solicitor General to pay all or ©
' lany of the legal fees and disbursements, not to

exceed. an amount of $3,000 in any one case, that

have heretofore been incurred by those members of

the Canadian Penitentiary Service required to

appear as witnesses before J.W. Swackhamer Esq.,

Q.C., in connection with an inquiry into certain

events alleged to have occurred at Kingston and

Millhaven Penitentiaries in April, 1971.

CHARGEABLE TO: Department of the Solicitor General, Vote 5,

Operation and Maintenance of Penitentiaries.

0

\REMARKS : Treasury Board Minute 705031, dated May 20, 1971,

. ' authorized the Solicitor General to pay up to

gM SM. $3,000 for the engagement of legal counsel for
SOL CEN the purpose, inter alia, of defending members of

fo 1 2 oo PACT?

PELe a nn
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Document divulgué en vertu de la Loi sur l'accés a l'information

-2-

the Canadian Penitentiary Service for offences

arising out of the performance of custodial

duties. As was pointed out to Treasury Board

at the time that authority was obtained, members

of the Canadian Penitentiary Service are

vulnerable to threats and pressures from inmates

who may well make very serious and often baseless

allegations against members of the Service. Such

allegations are particularly likely to be made

before persons appointed to look into and report

upon disturbances in penitentiaries. This has

been particularly true in the case of the

disturbances at Kingston Penitentiary in April,

1971, where allegations made by inmates concerning

the transfer of persons from Kingston Penitentiary

to Millhaven Penitentiary resulted in a number of

criminal charges being laid against custodial

officers. The same or similar allegations could

reasonably be expected to be made before the formal

inquiry investigating these events. In the result,

a number of members of the Canadian Penitentiary

Service retained counsel to represent them before

the Inquiry.

It is considered that it is only equitable that

some or all of the expenses incurred in circumstances

such as these should be borne by the Crown. Failure

to do so is very likely to result in a marked loss

of morale in the Canadian Penitentiary Service and

a feeling among its members that they are at the

merey of any inmate who can give the appearance

before a Board of Inquiry of having been maltreated

or otherwise inequitably dealt with.

Eight members of the Canadian Penitentiary Service

retained counsel to appear on their behalf before

the inquiry into the Kingston disturbances. Four of

these persons had received a notice from counsel for

the Commission that an adverse report might be made

against them on any one of a number of grounds, some

of which, if substantiated, would indicate that the

person had committed a criminal offence while in

other instances civil liability might attach. Ina

these circumstances, such persons very naturally

sought the assistance of counsel, It would, however,

be inequitable to discriminate against those not in

000102
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- 3+

receipt of such a notice from counsel to the

Commission, since presumably their alleged

actions were looked upon by the Commission as

‘less culpable if substantiated.

The cost of this proposal cannot be forecast

with any degree of precision, but would amount

to approximately $18,000 in respect of those

persons who retained counsel before the inquiry

into the disturbances at Kingston. Costs for

the future would be dependent upon the occasions

arising for formal inquiries and upon the nature

of such inquiries. ‘Such inquiries are not likely

to be frequent but rather exceptional.

If this proposal is approved, reimbursement of

legal fees for future cases will not be approved

unless the member of the Canadian Penitentiary

Service has, if practical, obtained approval from

Departmental Headquarters before retaining counsel.

No accounts would be passed for payment unless

first certified as being fair and reasonable by a

representative of the Department of Justice.
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The Honorable the Treasury Board nn
L'honarable Conseil du Trésar

T.B. Number — C.T, N°”

SOLICITOR GENERAL 373 (1) June 12, 1972
Department — Ministére File — Dossier Date

SUBJECT: PAYMENT. OF LEGAL FEES

PROPOSAL: 1. To authorize the Solicitor General to pay all
or any of the costs of legal fees and ‘

disbursements, not to exceed an amount of

$3,000 in any one case, for the engagement of

legal counsel to represent members of the

Canadian Penitentiary Service who are required

to appear as witnesses before a person appointed

to investigate and report pursuant to section

12 of the Penitentiary Act, or before a

Commissioner appointed under Part II of the
Inquiries Act to investigate and report upon any

matter arising or alleged to arise from the

operation, management or administration of a

penitentiary.

2. To authorize the Solicitor General to pay all or

any of the legal fees and disbursements, not to

exceed an amount of $3,000 in any one case, that

have heretofore been incurred by those members of
the Canadian Penitentiary Service required to

appear as witnesses before J.W. Swackhamer Esq.,

Q.C., in connection with an inquiry into certain

events alleged to have occurred at Kingston and

Millhaven Penitentiaries in April, 1971.

CHARGEABLE TO: Department of the Solicitor General, Vote 5,

Operation and Maintenance of Penitentiaries,

REMARKS : Treasury Board Minute 705031, dated May 20, 1971,

authorized the Solicitor General to pay up to

$3,000 for the engagement of legal counsel for

the purpose, inter alia, of defending members of

Signed by Jean-Pierre Goyer

and gent by hand to Treasury _

Board on Juae 23 at 10 a.m

000105

TB 300-1 7540-21-799+9239



Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Loj sur l’accés a linformation

-2-

the Canadian Penitentiary Service for offences

arising out of the performance of custodial

duties. As was pointed out to Treasury Board

at the time that authority was obtained, members

of the Canadian Penitentiary Service are

vulnerable to threats and pressures from inmates

who may well make very serious and often baseless

allegations against members of the Service. Such

allegations are particularly likely to be made

before persons appointed to look into and report

upon disturbances in penitentiaries. This has

been particularly true in the case of the

disturbances at Kingston Penitentiary in April,

1971, where allegations made by inmates concerning

the transfer of persons from Kingston Penitentiary

to Millhaven Penitentiary resulted in a number of

criminal charges being laid against custodial

officers. The same or similar allegations could

reasonably be expected to be made before the formal

inquiry investigating these events. In the result,

a number of members of the Canadian Penitentiary

Service retained counsel to represent them before

the Inquiry.

It is considered that it is only equitable that

some or all of the expenses incurred in circumstances

such as these should be borne by the Crown. Failure

to do so is very likely to result in a marked loss

of morale in the Canadian Penitentiary Service and

a feeling among its members that they are at the

mercy of any inmate who can give the appearance

before a Board of Inquiry of having been maltreated

or otherwise inequitably dealt with.

Eight members of the Canadian Penitentiary Service

retained counsel to appear on their behalf before

the inquiry into the Kingston disturbances. Four of

these persons had received a notice from counsel for

the Commission that an adverse report might be made

against them on any one of a number of grounds, some

of which, if substantiated, would indicate that the

person had committed a criminal. offence while in

other instances civil liability might attach. In

these circumstances, such persons very naturally

sought the assistance of counsel. It would, however,

be inequitable to discriminate against those not in
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-3-

receipt of such a notice from counsel to the

Commission, since presumably their alleged

actions were looked upon by the Commission as

less culpable if substantiated.

The cost of this proposal cannot be forecast

with any degree of precision, but would amount

to approximately $18,000 in respect of those

persons who retained counsel before the inquiry

into the disturbances at Kingston. Costs for

the future would be dependent upon the occasions

arising for formal inquiries and upon the nature

of such inquiries. Such inquiries are not likely

to be frequent but rather exceptional.

If this proposal is approved, reimbursement of

legal fees for future cases will not be approved

unless the member of the Canadian Penitentiary

Service has, if practical, obtained approval from

Departmental Headquarters before retaining counsel.

No accounts would be. passed for payment unless

first certified as being fair and reasonable by a

representative of the Department of Justice.
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MEMORANDUM NOTE DE SERVICE

GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA

| SECURITY - CLASSIFICATION - DE SECURITE

FROM INGER HANSEN

LEGAL OFFICER OUR FILE — N/REFERENCE

L | agen //7-
[ ~] YOUR FILE— Ween 2

On7To ph DEPUTY SOLICITOR cone om Sam
A DATE _ Oomm

[_ _| June & =
o> Bwic

= amSUBJECT = 7
SUJET CX8 Thomas RATHWELL ~ =

_ Account for Legal Assistance ~

Thomas J. Lally, Barrister & Solicitor, represented
Mr. Rathwell before the Swackhamer Commission Inquiry.
Mr. Lally has forwarded his account to the Department of
Justice with a letter in which he states inter alia:
"Mr. Rathwell was advised that his account would be paid by
the Department of Justice, but as yet he has received no

payment.".

As of yesterday, the submission to Treasury Board

concerning payment of legal fees for officers before the
Swackhamer Commission had not yet been signed.

It appears there is some misunderstanding as to the
assumption of responsibility of the Federal Government in this
matter. If the submission is not to go forward to Treasury
Board, may I respectfully suggest that a letter be forwarded to
the individuals concerned so that they may clearly know where
they stand as regards assistance for payment of legal fees.

ap fn.
INGER HANSEN

Dibmewwen 2 eee’ eH aph 2 7, srg te he

proved h Flay Bland! Lofunaye

“Ss <000108
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SUBJECT

SUJET

CGSB STANDARD FORM 22 7S40-21-B55-49E9

Dacum@ht disclased under the Access to Information Act

memonanBlamume) i Iguépanreene denaieei sur l’accés a l'information
VE .

ee ;
GOVERNMENT OF CANADA - RSG GOUVERNEMENT DU CANADA

~| SECURITY - CLASSIFICATION - DE SECURITE

INGER HANSEN

LEGAL OFFICER - . OUR FILE — N/REFERENCE

J 131-2
~] Your Fite — V/REFERENCE

DEPUTY SOLICITOR GENERAL
DATE

__d June 2, 1972

CX8 Thomas RATHWELL

Account for Legal Assistance

Thomas J. Lally, Barrister & Solicitor, represented

Mr. Rathwell before the Swackhamer Commission Inquiry.

Mr. Lally has forwarded his account to the Department of

Justice with a letter in which he states inter alia:

*Mr. Rathwell was advised that his:account would be paid by

the: Department of Justice, but as yet he has received no

payment.". .

As of yesterday, the submission to Treasury Board
concerning paymant of legal fees for officers before the

Swackhamer Commission had not yet been signed.

It appears there is some misunderstanding as to the

assumption of responsibility of.the Federal Government in this

matter. If the submission is not to go forward to Treasury

Board, may I respectfully suggest that a letter be forwarded to

the individuals concerned so that they may clearly know where

they stand as regards assistance for payment of legal fees.

000109 ~
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MEMORANDUM @ NOTE DE SERVICE [La - 2

GOVERNMENT OF CANADA - GOUVERNEMENT DU g BEEIVED
FICE OF THE

- SOLICITOR GENERAL
[ | SECURITY - CLASSIFICATION - DE SECURITE

W'S 59 A? 72
FROM DEPUTY SOLICITOR GENERAL

OUR FILE — W/REFERENCE

LL _|
119-2

r | YOUR FILE — V/REFERENCE

°D THE SOLICITOR GENERAL

A DATE

L ; _| May 31, 1972

susueer Legal fees for counsel

- representing members of

Penitentiary Service before

Swackhammer Commission

The attached draft submission was forwarded to

you by me on April 11, 1972. I should be pleased to have your

direction as to whether you wish to proceed with this submission.

a
Ag? ~

- Clit
vo

£ E.A. Cété,

wy Att. Deputy Solicitor General

pager] *
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Poeymnent divulgué en vertu de la L

/PEPARSMEND NPFS A STICE

MEMORANDUM NY

le 2 flay
ne digg 22jane 1 digi .

Dus SHER

Mr. Hollies:

Legal (200 eee

I understand this is

a matter which your

Department has been

dealing with.

A forbes.
‘Criminal Law Section

000111



BARRISTERS, SOLICITORS
NOTARIES PUBLIC

_ RICHARD E£. BARRETT, B.A. THOMAS J. LALLY, B.A,

A. PETER GIRARD, B.A.,LL.B.

-, Resional and Departmental
PLEASE Semiess, Sectign 5 ag

wan 30 128d
v Section das Services aux

Bureaux régionaux et uk c
e ministdres el

Rive,
Department o£- Justice; ‘
Departmental & ‘Regional Services,
Parliament Buildings; -
Ottawa, Ontario.

Attn: Mr. AL. Garon,

rad

A 7, 1 Say a Girard

VAMES|F. O'BRIEN, B.A,LL:B.

Document disclosed under the Access to Information Act
Document divulg jué en vertu de la Loi Surlacceés a. l'information

> TELEPHONE $62-5337

ac . a me . AREA CODE'6I3

po fe Sone a-
2 REOEWED,

oe at lin
P.0.BOx 445

q

25 CAMPBELL STREET

Releill Ont

if sypoy aT t arei le, oa ta :
tore Bat cee “

Q.c.
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Mx. Thomas Rathwell,
795 Brock’ Street,

Kingston, Ontario. -

September 15th, 1971.

Re: Commission of Inquiry ot a ‘

For all services rendered on behalf of Thomas

Rathwell .in respect to aetine on his behalf

"in respect to charges made against him.on

August 25th, 1971, that he was a person re-

sponsible for causing harm to inmates and that

on April 19th, 20 and 21st, 1971 he did author-~

ize, direct, supervise or permit assaults to be : Loo

made by officers of the Penitentiary Service of tte , re

Canada upon such inmates at Millhave Correctional . y

Institute, Bath, Ontario or that you did fail to ce

_ take adequate or any steps to prevent such assaults.

in respect to these charges, we attended before

the Commission of Inquiry.on August 30th wherein

certain submissionswere made to the Board and we

received transacripts of pertinent evidence.

We then prepared our case and read approximately

1500 pages of evidence given at the inquiry,

. prepared submissions, attended before the Inquiry my

‘on September Sth wherein submissions were made.

Counsel fee for attending in Kingston on August

". 30th before the Inquiry, speaking to the Comm-
ission, Commission counsel, other counsel in-

volved, receiving evidence, procedural matters,

etc., leaving Belleville at 9 a. m. and return- :

ing to Belleville at 6 p.m, ~ counsel fee $280.00

Time spent during the next week reviewing evidence,
long discussion with Thomas Rathwell at our office.

on September 3rd with respect te evidence, review-

ing evidence over. the week-end. | .

anenemnee 2

‘ : mo -* 000113



we _ Document disclosed under the Access to Information. Act: -
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we |
: cae . . —- . ~ 2 oe

Forwarded ‘ $250.00 .

_ Dictating memo, preparing submissions

. total time spent 30 hours - fee at rate

of $25.00 per hour . . $750.00... 4
‘ . . . + “a .

Attending before the Commission on : BO mia
“September 9th, leaving Belleville at . .

8:30 a.m, and returning to Belleville ‘
at 7 p. m. after having made submissions - ‘

being hefore the Inquiry a full day - . .
- counsel fee i ., $250.00 : a

‘Expenses

' Mileage 200 miles at 15¢ per. ne , . oo “4
“mile . . * $30,060 : . oy . &

Meals a 7 oe , '$ 2.50 :

{ $32.56 $1,250.00
' : 32.50

i ‘
$1,282.50 :

. -
BARRETT, LALLY & GIRARD, ~

: Thomas dg, Lally.
: TIL/pd toy mo

2 ReSO8O/71 |

: > , i

. . ;

\
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Document divulgué en vertu de la Lo/ sur l’accés a I'information

The Honorable the Treesury Board 4

L'honorable Conseil du Trésor .

, TB. Number ~ ¢.T. N°

-SOLLGITOR GENERAL ___ __373 (1) April 10, 1972
Department — Ministére File ~ Dossier Date

SUBJECT : PAYMENT OF LEGAL FEES.

PROPOSAL: 1. To authorize the Solicitor General to pay all or any of
the costs of legal fees and disbursements, not to exceed

an amount of $3000 in any one case, for the engagement

of legal counsel to represent members of the Canadian —

Penitentiary Service who are required to appear as

witnesses before a person appointed to investigate and

report pursuant to section 12 of the Penitentiary Act,

or before a Commissioner appointed under Part II of the

Inquiries Act to investigate and report upon any matter

arising or alleged to arise from the operation, management,

or administration of a penitentiary.

2. To authorize the Solicitor General to pay all or any of
- the legal fees and disbursements, not to exceed an amount

of $3000 in any one case, that have heretofore been
incurred by those members of the Canadian Penitentiary

Service required to appear as witnesses before J.W.

Swackhamer Esq., Q.C., in connection with an inquiry

into certain events alleged to have occurred at Kingston

and Milihaven penitentiaries in April, 1971.

CHARGEABLE TO:

REMARKS: . Treasury Board Minute 705031, dated May 20, 1971,

authorized the Solicitor Genexal to pay up to $3000 for
_ the engagement of legal counsel for the purpose, inter

alia, of defending menbers of the Canadian Penitentia

Service for offences arising out of the performance of

custodial duties. As was pointed cut to Treasury Board

at the time that authority was obtained, members of the

Canadian Penitentiary Service are vulnerable to threats

and pressures from inamtes who may well make very serious

and often baseless allegations against members of the

000115
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Service. Such allegations are particularly likely

to be made before persons. appointed to look into and

report upon disturbances in penitentiaries. This has

been particularly true in the case of the disturbances

at Kingston Penitentiary in April, 1971, where allegations

made by inmates concerning the transfer of persons from

Kingston Penitentiary to Millhaven Penitentiary resulted

in a number of criminal charges being laid against

custodial officers. The same or similar allegations

could reasonably be expected to be made before the

formal inquiry investigating these events. In the

result, a number of members of the Canadian Penitentiary

Service retained counsel to represent them before the

Inquiry.

It is considered that it is only equitable that some

or all of the expenses incurred in circumstances such

as these should be borne by the Crown. Failure to do so

is very likely to result in a marked loss of morale in

the Canadian Penitentiary Service and a feeling among its

members that they are at the mercy of any inmate who can

give the appearance before a Board of Inquiry of having

been maltreated or otherwise inequitably dealt with.

’ Eight members of the Canadian Penitentiary Service

retained counsel to appear on their behalf before the

inquiry into the Kingston disturbances. Four of these

persons had received a notice from counsel for the

Commission that an adverse report might be made against

them on any one of a number of grounds, some of which,

if substantiated, would indicate that the person had

committed a criminal offence while in other instances

civil liability might attach. In these circumstances,

such persons very naturally sought the assistance of

counsel. It would, however, be inequitable to discriminate

against those not in receipt of such a notice from
counsel to the Commission, since presumably their alleged

actions were looked upon by the Commission as less

culpable 1£ substantiated.

The cost of this proposal cannot be forecast with any

degree of precision, but would amount to approximately

$18,000 in respect of those persons who retained counsel

before the inquiry into the disturbances at Kingston.

Costs for the future would be dependent upon the occasions

arising for formal inquiries and upon the nature of such

inquiries. It is thought unlikely that expenditures

would average more than $30,000 per year.

. a
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Lf this proposal is approved, reimbursement of

legal fees for future cases will not be approved unless

the member of the Canadian Penitentiary Service has,

if practical, obtained approval from Departmental Head-

quarters before retaining counsel. No accounts would

be passed for payment unless first certified as being

fair and reasonable by a representative of the Department

of Justice.
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Saece. . . . MEMORANDUM — _.NOTE DE SERVICE. cm pee VL: tgen eee oe cee

. y GOVERNMENT OF CANADA GOUVERNEMENT OU CANADA fi ‘
[ ~ | SECURITY - CLASSIFICATION - DE SECURITE

OE DEPUTY SOLICITOR GENERAL
OUR FILE — N/REFERENCE

L _
119-2

| | YOUR FILE — V/REFERENCE

To D THE SOLICITOR GENERAL
A DATE

L _ May 31,1972

susect Legal fees for counsel

representing members of

Penitentiary Service before

Swackhanmmer Commission

The attached draft submission was forwarded to

you by me on April 11, 1972. 1 should be pleased to have your

direction as to whether you wish to proceed with this submission.

gE. A. COTE

E.A. Cdté,

Att. ' Deputy Solicitor General

IH/mab
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. Documen

my MEMORANDUM

, GOVERNMENT OF CANADA

[ ~ | SECURITY - CLASSIFICATION - OE SECURITE

: , SM eld rh"OF COMMISSIONER OF PENITENTIARIES a 8 te es yls1z2
Oo ,. Geyr Classer PIL

L " a 185/12(1) s

[ AY =| | | Ly q YOUR FILE — vinéheRENCE

To Db MR. E. A. COT nee si¢g
A DEPUTY SOLIC GENERAL. ° DATE

ccc titfenee fee May 17, 1972

susecr Expenses - Commission of Enquiry - Kingston.

1. In your memorandum of May 4, you suggest that I

recognize that it will be necessary to establish appropriate

controls to ensure that all agreements give the limit of the

Crown's financial obligations. This relates to an increase

from $50,000. to $120,000. for the. cost of the Kingston
enquiry.

2. On many occasions the delay in receiving the

report was discussed with the Minister and we both agreed,

at that time, as you know, that we should not do anything to

appear to place a deadline for fear that we would give the
wrong impression that we were trying to curtail the investigation.

This is a most important point to remember.

3. Nevertheless, short of the above, I have

personally and through my Director of Financial Services,

on many occasions, made observations to the Chairman of the
Commission about the delays, e.g., in reference to my letter

of July 28, 1971 where I stated that both the Minister and I
were anxious to receive the report, the Chairman explained
reasons for the delay and this was as early as duly 31, 1971.

The Chairman then stated the report would be completed by the

end of August, 1971. In the same letter I advised him of the
limit of $50,000. set by Treasury Board. At my request, the

Director of Financial Services, between August, 1971 and March,
1972, called, on many occasions} to obtain figures on expenditures.
On January 4, 1972 the Chairman stated that the report would be
completed by the end of that week. It was received at the

end of April, after more phone calls from me personally.

4e In fact, in July i971 I asked that a progress

report be submitted, summarizing action to date, giving

the anticipated date of completion and asking for "a factual

2002

000119

CGSB STANDARD FORM 22C " 7540-21-855-4989 FORMULE NORMALISE 22C DE L'ONGC



Document disclosed Under the Access to Information Act
Document divulgué en vertu de la Loi sur /’accés a l'information

statement of costs to date and foreseen, so that Treasury

Board can be advised accordingly".

5. I must say that we found it most difficult to

obtain estimates of expenditures from Mr. Swackhamer.

6. I believe, therefore, that everything possible
was done under the circumstances short of suggesting the

Commission to stop investigating. I might say that comments

were made also to other members of the Commission.

7. These facts should be available for record

purposes and I have sent copy of this memorandum to Bev.

Dewar of Treasury Board for his information.

PAF/MBB Commi-sstToner.
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e Via

MEMORANDOBUMeNEEN

GOVERNMENT OF CANADA Rae GOUVERNEMENT DU CANADA

[ . Na . ~] SECURITY - CLASSIFICATION - DE SECURITE

FROM DEPUTY SOLICITOR GENERAL

OUR FILE ~ N/REFERENCE

L |
. 119-2

[ ~] YOUR FILE — V/REFERENCE
10 » COMMISSIONER HIGGIT®

A MR. f£.G, STREET bate
a | May 4, 1972

SUBJECT

suet Expenses of the Commission of Enquiry

Kingston Penitentiary Disturbance f*.

UL

Treasury Board has recently remarked on the

dangers and undesirability in any situation of open-ended

agreements for services which do not set out a limit on

the Crown's total financial obligations.

’ Treasury Board has asked that appropriate

controls are established to ensure that in future all

agreements for services clearly set out a limit on the

Crown's total financial obligations, such a limit to be

consistent with any limit established by the Board for

any particular program or project.

Your cooperation in seeing that this is done in

all cases will be appreciated. .

f. A. COTE

. E.A. COté,
‘RMJLABROSSE/m1l Deputy Solicitor General
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GOVERNMENT OF CANADA Sey GOUVERNEMENT DU CANADA SIF Qe
we

| . SECURITY - CLASSIFICATION . DE SECURITE

FROM DEPUTY SOLICITOR GENERAL

OUR FILE ~ N/REFERENCE

L. _
113-2

[ | YOUR FILE — W/REFERENCE
10 B COMMISSIONER HIGGIT?

A MR. T.G, STREET BATE

. | May 4, 1972

suasect

swt Expenses of the Commission of Enquiry

Kingston Penitentiary Disturbance

Treasury Board has recently remarked on the

dangers and undesirability in any situation of open-ended

agreements for services which do not set out a limit on

the Crown's total financial obligations.

Treasury Goard has asked that appropriate

controls are established to ensure that in future all

agreements for services clearly set out a limit on the

Crown's total financial obligations, such a limit to be

consistent with any limit established by the Board for

any particular program or project.

Your cooperation in seeing that this is done in

all cases will be appreciated.

E. A. COTE

| E.A. C8té,

“RMJLABROSSE/m1 : Deputy Solicitor General

e.c, Solicitor General

Mr. Dewar

All Principa2 Bavisers

MWe - Kpecene — We, 5-V-
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Document disclosed under the Access to Information A

Documendgiuulgué en vertu de la Loi sur/’a a [informnatyo

MEMORANDUM 4 . NOTE DE SERVICE 1359gal
s GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA

wat

SECURITY - CLASSIFICATION - DE SECURITE

DEPUTY SOLICITGR GENERAL
OUR FILE — N/REFERENCE

119-2
| YOUR FILE — V/REFERENCE

MR. T.G. STREET DATE oe

_ May 4, 1972

Expenses of the Commission of Enquiry

Kingston Penitentiary Disturbance

Treasury Board has recently remarked on the

‘dangers and undesirability in any situation of open-ended

agreements for services which do not set out a limit on

the Crown's total financial obligations.

Treasury Board has asked that appropriate

controls are established to ensure that in future all

agreements for services clearly set out a limit on the

Crown's total financial obligations, such a limit to be

consistent with any limit established by the Board for
any particular program or project.

Your cooperation in seeing that this is done in

all cases will be appreciated.

E. A. COTE

E.A. CBté,

RMJILABROSSE/n1 Deputy Solicitor General

c.c,. Solicitor General

Mr. Dewar

All Principsi Advisers

gmop
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Documente@iwulgué en vertu de la Loi sur l’accés 4 l'information
an MEMORANDUM NOTE DE SERVICE

nee 2 * { / / GF _ >

( ~ GOVERNMENT OF CANADA EY GOUVERNEMENT DU CANADA

[ | SECURITY - CLASSIFICATION - DE SECURITE

"be DEPUTY SOLICITOR GENERAL
OUR FILE — A/REFERENCE

L _
119-2

[- ~] YOUR FILE — V/REFERENCE

TO

eb COMMISSIONER OF PENITENTIARIES
ATE

L _| ~ Limay 4, 1972

, SUBJECT
_— suit Expenses of the Commission of Inquiry

Kingston Penitentiary Disturbance

Attached for your information and guidance is

a copy of a letter from Mr. D.B. Dewar, Deputy Secretary

of the Program Branch of Treasury Board pertaining to

the expenses of the Commission of Inquiry which enquired

into the disturbances at Kingston Penitentiary last year.

I'm sure you recognize as I do that, in future,

it will be necessary for you to establish appropriate

controls to ensure that all agreements clearly establish

the limit of the Crown's total financial bbligations, con-

sistent with any limit set out by Treasury Board for the

particular program or project.

E.A. COTE

E.A. C&té,

—_ RMILABROSSE/EACOTE/m) Deputy Solicitor General

nw

e.c. Solicitor General

yr
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Document disclosed under the Access to Information Act |

Documen ulgue en vertu de la Lo/ sur l’'accés a Iinformation
a. MEMORANDUM NOTE DE SERVICE

- ce GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA

L . : ~ | " | SECURITY - CLASSIFICATION - DE SECURITE

FROM

De DEPUTY SOLICITOR GENERAL Son ie NNN

L —! 119-2
[ ~] YOUR FILE — V{/REFERENCE

To b COMMISSIONER OF PENITENTIARIES

A DATE
L_ | May 4, 1972

suvect Expenses of the Commission of Inquiry
SUJET

_ Kingston Penitentiary Disturbance

Attached for your information and guidance is

a copy of a letter from Mr. D.B. Dewar, Deputy Secretary

of the Program Branch of Treasury Borad pertaining to

the expenses of the Commission of Inguiry which enquired

into the’ disturbances at Kingston Penitentiary last year.

I'm sure you recognize as I do that Vioda-thais-
instance.,-insufficient—centrelwas-exerciset- over the

e ’ Y
B 1 had . u 1 : 3.

I .

bywwasking-—=that appropriate controls beeset—up to ensure

that iwsGfutune all agreements clearly establish the limit

of the Crown's total financial obligations, consistent with

any limit set out by Treasury Board for the particular

program or project.

E.A. C6té,

Deputy Solicitor General.
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Document disclosed under the Access to Information Act

- Documengi#iguigué en vertu de la Loj sur l’accés 4 I'information
ot MEMORANDUM NOTE DE SERVICE

« f ’ ‘ GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA
Ss

[- | SECURITY - CLASSIFICATION - DE SECURITE

FROM

DEPUTY SOLICITOR GEWERAL Gun Fut — Wind EhEnee

L 119-2
[ , | YOUR FILE — V/REFERENCE

To * COMMISSIONER OF PENITENTIARIES ,
A, . DATE

Le . | May 4, 1972

suet Expenses of the Commission of Inquiry

_ Kingston Penitentiary Disturbance

Attached for your information and guidance is

a copy of a letter from Mr. D.B. Dewar, Deputy Secretary

of the Program Branch of Treasury Borad pertaining to

the expenses of the Commission of Inguiry which enquired

into the disturbances at Kingston Penitentiary last year.

I'm sure you recognize as I do that, in this

instance, insufficient control was exercised over the

expenses of the Commission of Inquiry, which Treasury

Board had originally authorized,

I should like to support Mr. Dewar's remarks

by asking that appropriate controls be set up to ensure

that in future all agreements clearly establish the limit
of the Crown's total financial obligations, consistent with

any limit set out by Treasury Board for the particuddr
program or project.

E.A. C6té,

RMJILABROSSE/ml Deputy Solicitor General.

Solicitor General
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7 i HaT.B. wad le7/
CWFile: 8175-2/8686 72

\

SOL GEdteawa, Ontario
K1A OR5

Ha 2 | uaMay/i, 1972

FILE ee

passiéR

Mr. Ernest A. C6té,

Deputy Solicitor General,

Ottawa, Ontario, KIA OP8.

- Dear Mr. CG

Approval has been given to your Minister's pro-

posal to increase from $50,000 to $120,000 the limit on

the expenses of the Commission of Inquiry respecting the

disturbances at Kingston Penitentiary last year. The

number of the authority is T.B. 711373 and its date is

April 20, 1972.

While the original limit of $50,000 had to be

set without a clear idea of the required size and scope of

the inquiry, authority to increase it should nonetheless

have been sought before expenditures were allowed to exceed

this amount. We understand that the principal reason for

not coming forward in time was that the Commissioners failed

to keep ‘the Penitentiary Service informed of their expenditures.
It seems unlikely that this would have happened had limits,

reflecting the $50,000 maximum, been included in the agreements

between the Commissioners and the Penitentiary Service. We

would seriously doubt the desirability in any situation of

open-ended agreements for services, but think that they are

especially questionable when the Board has established a
specific limit on expenditures in the particular area. We

appreciate that the Penitentiary Service attempted to meet

this problem through a letter to the Chairman of the Com-

mission which referred to the $50,000 limit; however, exper-

ience appears to have demonstrated that this was an insufficient

control.

/ We would ask that in future all agreements for services
set out a limit on the Crown's total financial obligations.

Such a limit should of course be consistent with any limit

established by the Board for the particular program or project.

Yours cerely,

D.BS. Dewar

Deputy Secretary

Program Branch.
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Document divulgué en vertu de la Lo/ CCE Sf mation_

T.B. 711373 .

File: 8175-2/S686

Ottawa, Ontario

K1A ORS

May 1, 1972

File

LL2 = Po . Classer

Ottawa, Ontario, KIA OP8.

Dear Mr. C6té:

Approval has been given to your Minister's pro-

posal to increase from $50,000 to $120,000 the limit on

the expenses of the Commission of Inquiry respecting the

disturbances at Kingston Penitentiary last year. The

number of the authority is T.B. 711373 and its date is

April 20, 1972.

While the original limit of $50,000 had to be

set without a clear idea of the required size and scope of

the inquiry, authority to increase it should nonetheless

have been sought before expenditures were allowed to exceed

this amount. We understand that the principal reason for

not coming forward in time was that the Commissioners failed

to keep the Penitentiary Service informed of their expenditures.

It seems unlikely that this would have happened had limits,

reflecting the $50,000 maximum; been included in the agreements

between the Commissioners and the Penitentiary Service. We

would seriously doubt the desirability in any situation of

open-ended agreements for services, but think that they are

especially questionable when the Board has established a

specific limit on expenditures in the particular area. We

appreciate that the Penitentiary Service attempted to meet

this problem through a letter to the Chairman of the Com-

mission which referred to the $50,000 limit; however, exper-

ience appears to have demonstrated that this was an insufficient

control. ,

We would ask that in future all agreements for services

set out a limit on the Crown's total financial obligations.

Such a limit should of course be consistent with any limit

established by the Board for the particular program or project.

Yours hcerely,

(hah rome

D.B: Dewar

Deputy Secretary

Program Branch.
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figueé en vertu de la Loj sur l’'accés a l’information
MEMORANDUM NOTE DE SERVICE

GOVERNMENT OF CANADA «+ GOUVERNEMENT DU CANADA

‘ | SECURITY - CLASSIFICATION - DE SECURITE

DEPARTMENTAL COUNSEL CONPIDENTTAL
OUR FILE SRT REPEMERCP

_

| YOUR FILE — V/REFERENCE

DEPUTY SOLICITOR GENERAL
DATE

_ April 10, 1972

Legel Fees

You will remember that we discussed my memorandum of

April 7th, and thatyou asked me te make certain inquiries as to

the parallel situation in the Department of Transport and the Department

of National Defence, and also te consult with somebody at Treasury Board.

So far es the Department of National Defence is concerned,

i know frompersonal experience that theyhave never paid the expenses

of counsel privately retained to watch over the intereste of an officer

‘or man appearing before a Board of Inquiry. The situation is, of course,
different at Courts Martial, but that is not in any way parallel. I
have today confirmed with the Judge Advocate General that the procedures —
in National Defence ate still as I remember then.

An inguiry directed to a legal officer in the Department

of Transport reveals that when counsel is retained, for example, by a
pilot in the case of an inquiry into an air cresh, no reimbursement of
counsel fees is ever approved. Similarly, inquiries under the Railway

Act are attended by counsel representing individual or corporate
interests, but payment of their fees fis never umdertaken by the Craw.

Marine inquiries can provide an exception, since there is power in the

eourt conducting the inquiry to orderthat the Crown pay the fees of
eounsel. Such on order is extremely infrequent.

IL contacted the Director of Legal Services at Treasury

Board to ask him for an unofficial opinion as to whether any precedent
existed. He instanced a case approximately a year ago where two

Ministers had made a statement on the C.5.C. that was the subject of a
threatened suit for defemation. In these circumstances, counsel fees

for the Ministers were provided by the Crown on the basis that they

were acting within the general scope of their duties as Ministers.
Payment was made from the Departmental Aduinistrativa Vote.
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I said to the Director of Legal Services that I had
been going on the apsuaption that if wa wished to pay legal fees in

eases of thio kind, it would have to be done by obtaining Treasury

Board authority for an ex gratia payment. He did not seem to be at

all sure that this was neceseary, and suggested that wo ask our

progremme officer to discuss the problem with Bruce MacDonald. I did
not think it wise to take up that suggestion at this juncture and,

indeed, I should much prefer having a standing Treasury Board authority

with the conditions prescribed in it, than to treat these requesta as

something that could be decided within this department and paid for

out of the Adminietrative Vote.

i attach a dreft submission to Treasury Board for

your consideration. I shovld note that I sent a copy of my memorandun

of April 7th, to Commissioner Faguy, ond that I am also providing him

with a copy of this memorandum and the draft submission to Treasury

Board.

J.H. Holiies,

Att. Departmental el

JHH /mab
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The Honorable the Treasury Board

L’honarable Conseil du Trésor

Document disclosed under the Access fo Information Act

Documbriabdleds en vertu de la Loi sur l'aecés a l'information

T.B. Number — C.T. N°

72
Department — Ministére File — Dossier Date

SUBJECT :

PROPOSAL : 1.

2.

PAYMENT OF LEGAL FEES .

To authorize the Solicitor General to pay all or any of
the costs of legal fees and disbursements, not to exceed

an amount of $3000 in any one case, for the engagement

of legal counsel to represent members of the Canadian

Penitentiary Service who are required to appear as

witnesses before a person appointed to investigate and

report pursuant to section 12 of the Penitentiary Act,

or before a Commissioner appointed under Part II of the

Inquiries Act to investigate and report upon any matter

arising or alleged to arise from the operation, management ,
or administration of a penitentiary.

To authorize the Solicitor General to pay a11 or any of

the legal fees and disbursements, not to exceed an amount

of $3000 in any one case, that have heretofore been

incurred by those members of the Canadian PenitentLary

Service required to appear as witnesses before J.W.

Swackhamer Esq., Q.C., in connection with an inquiry

into certain events alleged to have occurred at Kingston

and Millhaven penitentiaries in April, 1971.

CHARGEABLE TO:

Treasury Board Minute 705031, dated May 20, 1971,

authorized the Solicitor General to pay up to $3000 for

the engagement of legal counsel for the purpose, inter

alia, of defending members of the Canadian Penitentiary

Service for offences arising out of the performance of

custodial duties. As was pointed out to Treasury Board

at the time that authority was obtained, members of the

Canadian Penitentlary Service are vulnerable to threats

and pressures from inamtes who may well make very serious

PLP, & S. Cat. No, 3600 Rev, 6-65

and often baseless allegations against members of the
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Lf this proposal is approved, reimbursement of

legal fees for future cases will not be approved unless

the member of the Canadian Penitentiary Service has,

if practical, obtained approval from Departmental Head-

quarters before retaining counsel. No accounts would
be passed for payment unless first certified as being

fair and reasonable by a representative of the Department

of Justice. .
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Service. Such allegations are particularly Likely

to be made before persons appointed to look into and

report upon disturbances in penitentiaries. This has

been particularly true in the case of the disturbances

at Kingston Penitentiary in April, 1971, where allegations

made by inmates concerning the transfer of persons from

Kingston Penitentiary to Millhaven Penitentiary resulted

in a number of criminal charges being laid against

custodial officers. The same or similar allegations

could reasonably be expected to be made before the

formal inquiry investigating these events. In the

result, a number of members of the Canadian Penitentiary

Service retained counsel to represent them before the

Inquiry.

It is considered that it is only equitable that some

or all of the expenses incurred in circumstances such

as these should be borne by the Crown. Failure to do so

is very likely to result in a marked loss of morale in

the Canadian Penitentiary Service and a feeling among its

members that they are at the mercy of any inmate who can

give the appearance before a Board of Inquiry of having

been maltreated or otherwise inequitably dealt with.

Eight members of the Canadian Penitentiary Service

retained counsel to appear on their behalf before the

inquiry into the Kingston disturbances. Four of these

persons had received a notice from counsel for the

Commission that an adverse report might be made against
them on any one of a number of grounds, some of which,

if substantiated, would indicate that the person had

committed a eriminal offence while in other instances

civil liability might attach. In these circumstances,

such persons very naturally sought the assistance of

counsel. It would, however, be inequitable to discriminate

against those not in receipt of such a notice from
counsel to the Commission, sinee presumably their alleged

actions were looked upon by the Commission as less
eulpable if substantiated.

The cost of this proposal cannot be forecast with any
degree of precision, but would amount to approximately

$18,000 in respect of those persons who retained counsel

before the inquiry into the disturbances at Kingston.

Costs for the future would be dependent upon the occasions

atising for formal inquiries and upon the nature of such

inquiries. It is thought unlikely that expenditures

would average more than $30,000 per year.
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FROM

DE

SUBJECT

SUJET

disclosed under the Access to Information Act

Igué en vertu de la Loj sur l’accés a l'informationDocumers

MEMORANDUM NOTE DE SERVICE

GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA

| SECURITY - CLASSIFICATION ~ DE SECURITE

DEPARTMENTAL COUNSEL CONFIDENTIAL
QUR FILE — W/REFERENCE

_

| YOUR FILE — VIREFERENCE

DEPUTY SOLICITOR GENE!

DATE

_| April 7, 1972

Swackhammer Inquiry - WW, Nathese 2
Legal Fees Ne litters. hag ‘

BT. Aah Shiwtien
Hinfpe O. « Min Leb ue Kettuce + “feb,

This memorandum accompanies Penitentiary Service file

373(1) which was referred to me by Commissioner Faguy. As you will

note, the point at issue is whether public funds should be made

available to meet in whole or in part the expenses incurred by certain

members of the Canadian Penitentiary Service in retaining counsel to

represent them before the Swackhammer Committee. You will recall that

we discussed this matter approximately a month ago and that you

suggested to me I should convey the substance of our conversation to

Mr. Clark. I did so, and the letter from Mr. Clark dated March 20th
appears to be the result.

I find much of what Mr. Clark says in his letter to be

completely irrelevant. I do not believe it is germane to consider at
this stage whether the members of the Canadian Penitentiary Service

were blameworthy or not. Indeed, to attempt to determine this point

would be to pre-judge the substance and validity of the contents of
the Swackhammer Report, which has not as yet been submitted to the

Minister. It is true that those members of C.P.S. who were tried on

criminal charges have been acquitted and that nolle prosequis have
been entered for the remainder. This, however, is not determinative

of whether blame may be attached to these men.

I should first point out that the letter from Mr. Clark

makes reference to legal fees incurred by himself, Mr. Bell, Mr.

McKegney and Mr. Rathwell. These persons are presumably the only ones
who received a ‘notice from the Commission counsel that an adverse

report might be made against them. They are not, however, the only

members of the Canadian Penitentiary Service who retained counsel.

As you know, Miss Hansen has been examining the evidence taken by the

Commission, but under instructions that she is not to disclose the

substance to any person, except to the Department of Justice to the

soreeeed
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extent necessary to assist in defending against the suit initiated

by Knight. However, in view of her special knowledge on this matter,

I asked her to review a memorandum I had prepared to you and she

felt that she should inform me of the appearances of counsel before

the Commission and the sequence in which evidence was taken and

counsel appeared. This has been useful as showing firstly that the

impression left upon me by the material submitted by Mr. Clark and

Mr. Moloney was erroneous. I had thought that the persons referred

to in Mr. Clark's letter had actually not taken counsel until they

had testified before the Commission and been recalled. (In Mr.

Moloney's letter it is said "......none of the officers concerned

engaged counsel for their original appearance as witnesses at the

inquiry"). The index prepared by the reporters shows that Rathwell

first appeared on August 17th, and was represented by Willoughby,

and that Clark first appeared on August 18th, apparently unrepresented,

counsel first appeared for him on August 30th. Bell first gave

testimony on August 23rd, and was represented by counsel at that time.

McKegney testified first on August 19th, and counsel appeared with

him.

The reporters' index shows that in addition to the

persons named in Mr. Clark's letter, the following members of the

Canadian Penitentiary Service retained counsel: :

McConnell, Bell, McLaren, and Martineau.

I had originally come to the view that I would personally

have favoured reimbursement in whole or in part of the legal fees

incurred by the four persons referred to in Mr. Clark's letter
(including himself). I was prepared to base that recommendation on

the following factors:

(a) There was what might be called a "shot gun" allegation

of a variety of acts or omissions, which if substantiated

would show that the person had committed a criminal

offence or, in some instances, might have attracted civil

liability. Faced with such allegations, and knowing that

the report would be forwarded to the most senior officers

of the Department and, indeed, to the Solicitor General,

it would appear to be only reasonable to at once seek

the assistance of counsel. ;

(b) From paragraph 5 of the covering memorandum from Mr.

Moloney, it appears that he himself had a markedly

adverse reaction to the procedures adopted by counsel

for the Inquiry. It appears probable that if Mr.

Moloney, at his level, formed this impression, other

and more junior members of the Canadian Penitentiary

Service would believe that they had reasonable grounds

for apprehension and would consider it advisable to

seek the help of counsel.
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Now that I have ascertairied that counsel appeared for

Rathwell and McKegney prior to the date given in Clark's letter as

being the date notice was received junder section 13 of the Inquiries

Act, I would recommend that if we are to restrict payment of legal

fees to those persons who were served such a notice we should not

pay any portion of such fees attributable to the services of counsel

before that notice was received.

I think the best argument that can logically be made to
Treasury Board must be founded on the service of the notice. This

would mean that only four persons would be wholly or partially

reimbursed and that the others who retained counsel would be left

to bear the whole of their expenses. To include these other persons

would, in my view, necessarily weaken the argument that can be made
to Treasury Board. Yet, to exclude them from any authority may well

cause a major morale problem. One can imagine that such persons

would think it most unfair that other members of the Canadian

Penitentiary Service, whose apparent conduct was such as to cause
the Commission to contemplate an adverse report, should be financially

supported by the Crown, while those the Commission considered not to

merit an adverse report should find themselves in a markedly worse

financial situation.

It has been suggested that to pay any of the legal fees

for any of these people would be to set an undesirable precedent. I

suggest that to worry about setting a precedent is somewhat un-

realistic, since I trust occurrences of this kind will be very few

indeed. I think there is some merit in the suggestion that as we
can pay legal fees for the defence of a member of the Canadian

Penitentiary Service charged with a criminal offence - presumably

regardless of his eventual conviction or acquittal - there is little

or no extension of the principle involved if we make at least

partial reimbursement of legal fees in the present case.

I believe the questions of policy entailed in considering

the request made by Mr. Clark and supported by Mr. Moloney are

sufficiently important and difficult to warrant your consideration

and discussion with Commissioner Faguy. Should you be of the opinion

‘that an approach to the Treasury Board is warranted, I take it you

will likely want to discuss the matter with the Minister before the

submission is prepared.

I think it will be realized from what I have said that I
adhere to the opinion previously expressed by me that neither of the
Treasury Board Minutes that have been referred to on this file provide

any authority for the action sought in this case. It follows that

any payment would be ex gratia and would require the approval of

Treasury Board.

a @

J.H. Hollies,

Departmental Counsel 000136
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MEMORANDUM . NOTE DE SERVICE

GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA

[ | SECURITY - CLASSIFICATION - DE secure

FROM 7 . .

AREMENTALS cn SOUEEDERERALDE DEP: COUNSEL, sna

L _

[ | YOUR FILE — V/REFERENCE

Of) «DEPUTY SOLICTTOR GENERAL,
DATE

L_ JS Lyne —7p,-1972 —_1

‘so Swackhammer Inquiry «

Legal Fees .

This memorandum accompanies Penitentiary Service file
373(1) which was referred to me by Commissioner Faguy. As you will
note, the point at issue is whether gublic funds should be made
available to meet in whole or in part the expenses incurred by certain
members of the Canadian Penitentiary Service in retaining counsel to

represent them before the Swackhammexr Committee. ‘You will recell that

we discussed this matter approximately a month ago and that you
suggested to me I should convey the substance of our conversation to
Mr. Clark. I did 60, and the letter from Mr. Clark deted March 20th
appears to be the result,

I £ind much of what Mr. Clark says in his letter to be
eoupletely irrelevant. I do not believe it is germane to consider at
this stage whether the members of the Comadian Penitentiary Service
were blameworthy or not. Indeed, to attempt to determine this point
would be to pre-judge the substance and validity of the contents of

— the SwackhawmerReport, which hasnot as yet beensubmitted to the

Minister. Tt is true that those members of C.P.S. who were tried on
eriminal charges have been acquitted and that nollie prosequis have

been entered for the remainder. This, however, ie vot determingtive
ef whether blame may be attached to these men.

I showld first point out that the letter from Mr. Clark
makes reference to legal fees incurred by himself, Mr. Bell, Mr.
MeKegney and Mr. Rathwell.- These persons are presumably the only ones
who received a notice from the Commission counsel that an adverse
xeport might be made against them. They are not, however, the only

menbers of the Canadian Penitentiary Service who retained counsel.

As you know, Miss Haneen has been exenining the evidence taken by the
Commission, but under instructions that she is not to disclose the
substance te any person, except to the Department of Justice to the

seewened
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extent neceanary to ansist in defending against the sult initiated
by Enight. However, in viow of her spacial knowledge on this matter,
X asked hor te review n cemorandun I hed prepared toe you and she
felt that she should inform mo of tho appearances of counsel bofore
the Comnisofon and tho sequance in whichevidence wae takenand
counsel appzared. This has been useful os showing flrotly that tho

impresoion loft upon mo by the material subuitted by Mr. Clark and
Mr. Molonsy wan orroncous, 1 hed thought that the porcons referred
te in Mr. Clark's letter hed ectually not taken counsel until thoy
hed tontified before the Comninnion and beon recalled. (In Mr.
Molonsy'o letter it io sald *......n0ne of the officers concorned
engaged counsel for thoir original appearance cs witnesses at the

'), The indox propsred by tho reporters shows that Rathvoll
firot appoared on August 17th, and wee represented by Willoughby,
ond that Clark firot appeared on August 18th, apparently unrepresented,
counsel first appeared for hin on August 30th. Ecll firot gave
teotimony on August 23rd, ond wos roprosentad by counsel at that time.
McKogney testified firot on August 19th, and counsel appeared with

The reporters’ index shows that in addition to the
Porcons newed in Mr. Clark's lotter, the following morbers of the
Conadion Penitentiary Service retained counsel :

MeConnell, Bell, McLaren, and Martinsau,

I had originally com to the view thot I would personally
have favouxed reimbuteczont inwholeor{nm partofthe logal fees
ineurrad by the four parsons referred to in Mr. Clark's letter
(including himself). I was prepared to base that recommendation on
the following fecters:

(a) There was what might be called a "shot gun" allegation
of 4 verioty of ecta or ominstons, which if substantlated
vould show that the person hed committed a criminal
offenca or, in som inatances, might have attreeted civil
liability. Feeed with ouch allegations, and knowing that
the report would be forwarded to tha rost conior officers
of the Departeont and, indoad, te tha Solicitor Gencral,
it wovld appear to be only reasonoble to at once sack
the anaistance of counsel.

tb) From paregrayh 5 of the covering mexorandun from Mr.
Moloney, it apponare that he himself hed a markedly
advorce rerction to tho procedures adopted by counsel
for the Inquiry. It appears probeble that if Mr.
Molonsy, at bis Level, foresdd thie impression, other
and more junior meubers of tho Canadian PanitentiLary
Servieo would bolfieva that they had reasonable grounds
for apprehension and vould consider it edvicable to
seek the help of counsel.
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.

Row that I have ascertained that counsel appeared for
Rathwoll ond MeKegney prior to the date given in Clark's letter as
being the date notice was received undex acotion 13 of tha Inquiries
Act, I would recorrond that 1£ wo are te restrict payeent of legal
fees to thooe poxsone who wore served such ¢ notice eo chould not

pay any portion of ouch fees attributcble to the cervices of counsel
before that notice was received.

I think thnbest argueent that can Logically be mada to
Treasury Board must be founded on tho service of tha notice. This
would moan that only four persons would bo wholly or partially |
reimbuxeod and that tha others cho retained counsel would be loft

to bear tho whole of their expenses. To include those othar persons
would, in ay view, nocossarily wocken the argument that cen be nade
to Trosoury Board. Yet, to exelude thea from any authority nay woll

couse o najor morale problea., Ono ean imagine that owch persons
would think it most unfair that other combere of the Canndian

Penitentiary Service, whose apparent conduct wero ouch as Co cmiso

tho Commisoion te contemplate an adverse roport, ohould be financially
Supported by the Crown, while those the Comniosicn considered not to

morit on cdvorce roport should find themselves in o markedly vorne
finencial oitustion.

it hao been suggested that te pay any of tho legal fees
for eny of these pcopla wouldbe to sot an undepixeble procodont. 1

suggest thet to worry cbout setting a precedent is corowhat une
realistic, olnes I trust occurrences of thio kind will bo vary fow

indeed, I thinkthera to sors morit in tho suggestion that a0 1

een pay legal fees for the dofenee of a eaber of tha Candia
Penitentiary Service charged with o criminal offence ~ prosuncbhly
tegardloss of hic eventunl conviction or sequittal « there ic little

or no oxteasion of tha principle involved 1£ wo make at Lecot

poxtiol retmburseront of legnl feon in che present case.

I bolieve the quostions of policy entailed in concidoring

the requost nadoby Mr. Clark and supported by Mr. Moloney aro
sufficiently importent and difficult to warrant your consideration

end diccuooion with Comaiooioncr Faguy. Should you be of the opinion
that m cpprocsch to the Trovsury Board 16 warranted, 1 take it you
will Likely wont to discuss the matter with the Minioter before the
subadoston is prepared.

I think 4t will be realized from what 1 have sold that I
edhere to the opinion previously oxpros#ed by m that neithor of the
Transury Board Minutes that have been referred to on thts file provide

any authority for the cetion cought in this cane. It follows that
onypayment would be os gratia md vouldroquiretho approval of
Treasury Board.

J.8. Hollies,

JHH /mab Departmental Counsel 000139
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SUBJECT

SUJET

fr ac informationIgué en vertu
/MEMORANDUM NOTE DE’SERVICE fe

GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA

~| SECURITY - CLASSIFICATION - DE SECURITE

INGER HANSEN L —
LEGAL OFFICER , OUR FILE — M/REFERENCE

YOUR FILE — V/REFERENCE

J.H. HOLLIES

DEPARTMENTAL COUNSEL DATE

_|0 April 7, 1972

CORRECTIONAL OFFICERS

For your further information I submit a list of
the witnesses before the Swackhamer Commission. I have -

annotated the list and underlined those who directly or
indirectly may be considered to have been involved in the

Millhaven incident.

You will note that none of the officers who were

charged were called. I also attach an excerpt from the

statement of counsel before the Commission. (page 1576

line 16 to page 1578 line 29 incl.)

Atts. INGER HANSEN

Cekites Cerra yt

GSB STANDARD FORM 22C
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MEMORANDUM NOTE DE SERVICE LEE

, GOVERNMENT OF CANADA GOUVERNEMENT OU CANADA “ ,

t ¥

[ . ~] SECURITY - CLASSIFICATION - DE SECURITE

From INGER HANSEN

LEGAL OFFICER OUR FILE — N/REFERENCE

LL _

[ | YOUR FILE — V/REFERENCE

TO » J.H. HOLLIES

A DEPARTMENTAL COUNSEL DATE

{ | April 7, 1972

SSuuET CORRECTIONAL OFFICERS

For your further information I submit a list of

the witnesses before the Swackhamer Commission. I have

annotated the list and underlined those who directly or

indirectly may be considered to have been involved in the

Millhaven incident.

You will note that none of the officers who were

charged were called. I also attach an excerpt from the

statement of counsel before the Commission. (page 1576

line 16 to page 1578 line 29 incl.)

Atts. INGER HANSEN
u

CM one tiy aloe latory ot
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CANADA

Ministere du Solliciteur-

Gen”

to; SOLICITOR-GENERAL

au: SOLLICITEUR-GENERAL

Oepartment of the

Solicitor-General

LJ POUR AUTORISATION
FOR APPROVAL

POUR
t[_] FOR NFORMATION

SUR SA DEMANDE

AS REQUESTED

DICTATED BY

DICTE PAR c.P.Ss.

FOR[x| POUR SIGNATURE

FOR OIRECTION

POUR DIRECTIVE

TO NOTE AND RETURN

td PRENDRE NOTE ET
RENVOYER

23/3/72
DATE

23/3/72"
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The Honoroble the Treasury Board

L' honorable Conseil du Trésor

T.B. Number ~ C.T, N°

SOLICITOR GENERAL ~ 185/121) March 23, 1972
Department — Ministére File ~ Dossier Date

SUBJECT: TO INCREASE THE AUTHORITY TO PAY PERSONS ACTING i

AS MEMBERS OF A COMMISSION OF INQUIRY. —

PROPOSAL: To approve an increase in the limit of $50,000 set .
by T.B. 704568 dated June 3, 1971, for the expenses |
of the Commission of Inquiry to investigate and

report upon disturbances at Kingston Penitentiary

between April 14’and 18, 1971; the new limit not
to exceed $120,000.

CHARGEABLE TO: The Department of the Solicitor General,

Vote 5, Operation and Maintenance of Penitentiaries.

REMARKS: The original limit, for expenditures of the

Commission of Inquiry was set at $50,000 because

insufficient information was available at that time

to provide a valid forecast of expenditure.

The Inquiry required a large number of interviews

which were both complicated and time consuming.

Approximately 340 Staff and 230 Inmates were

interviewed. Notices to the public were published

in 14 newspapers in both languages and 9 institu-

tions were visited. Approximately 4,500 pages of

transcript of evidence were required.

Invoices have been audited according to the rates

set in T.B. 704568 and based on the total of invoices

to hand or in transit, the cost of the Inquiry will

be $120,000.

It is recommended that the authority for expenses

related to the Commission of Inquiry be increased

from $50,000 as approved by T.B. 704568 to an amount

not to exceed $120,000.

Signed by Jean-Pierre Goyer
and gent by hand to Treasury Board

on March 24 at 2.30 P-m.

Can
for J.M.T.

vee ad > LPS - ?- a “omTB 3#0-1 p 40-21-798-9239 .



Tho Honorable the Treasury Board

L'honorable Conseil du Trésor

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sy atees avy fetnBation

LS F- P

T.B. Number — C.T. N°

Solicitor General 7231/1(849) March 22, 1972
Department — Ministére File — Dossier Date

SUBJECT:

PROPOSAL:

CHARGEABLE TO:

REMARKS: (1)

(2)

(3)

REQUEST FOR AUTHORITY TO SETTLE A CLAIM

To compensate the District of Mission, B.C., in

the amount of $100,090 for increased costs in

carrying out their water and sewage works.

Vote 10, Penitentiary Service, Cavital Construction

TB 698505 dated August 26, 1970, approved a

recommendation that an agreement be arranged

with the District of Hission for the provision

of water and sewage services for tne proposed

maximum security complex on a Crown-owned site.

A study had shown that there was an economical

basis for joint development of services with the

Crown's share aporoximately $693,969. The District

of Mission was formally advised in October 1975 :

that the Canadian Penitentiary Service would

participate in a shared program of water and

sewage development.

By January 1971 the detailed requirements for

water and sewage systems were establisned and

the District of ‘lission subsequently signed an

agreement.

The Canadian Penitentiary Service held off signing

this agreement pending the results of a study by

the Working Group on Federal ‘iaximum Security

Institutions Design appointed February 17, 1971.

Signed by Jean-Picrrea Goyer

end gent by band to Treasury board

on March 26 at 2.59 pam

Eegog 7 - Lose 7
Cle /

for 3.4.T.
c

ee 
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-2-

(Cont 'd)

(4)

(5)

(6)

(7)

(8)

Because of the urgent need to improve the town

water and sewage service, the District advised

that they would have to proceed witn certain

works without delay. The Penitentiary Service

agreed that the District should proceed with

their own work as it. was not possible to decide

if the Penitentiary site could be used as

originally planned.

The District of Mission has claimed that their

construction program of $1,874,783 had escalated

by $424,403 by holding up implementation while

waiting for the Penitentiary needs. -

The Department of Public Works investigated this

claim and does not find it acceptable since it

reflected the cost of a scheme proposed at the

time when initial studies were started during

1968 and 1969. Public Works, from the data that

was made available by the District, has estimated
that the cost of the District's scheme in July

1971 was $1,617,600. Using the data issued by

Statistics Canada for material and labour it was

established that the District's scheme had increased

in cost from Cctoker 1970 to July 1971 in the

amount of $110,728. In addition, the engineering

design of work snecifically related to the

Penitentiary site needs and joint: services were

$18,671.

Altnough the District of Mission could not imolement

any of their water and sewage works until engineering

plans were ready and projects financed, it can be

shown that the Penitentiary Service had been a key

part of the District's planning and there was

assurance in October of 1970 that cost sharing

would be available, Had a cost sharing program

not been found viable in July 1971, the District

could have proceeded with their work program earlier.

The District of Mission has agreed to reduce their
claim to $100,000 and it is recommended that this

amount be paid.
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--ec: Miss Hansen :

ro
FROM |

o£

" guayecT

SUJET

-.-DEPARTMENTAL COUNSEL - — CONFIDENT AT

i . : ’ San .GOVERNMENT OF cBeoUMERE aivulguéven vertu cUeAg ur Vackeél agifformation|

77] SECURITY - CLASSIFICATION - DE SECuRITE

OUR FILE — M/REFERENCE

_

: ~| , YOUR FILE — V/REFERENCE

DEPUTY SOLICITOR GENERAL ,

[bare

_| February 28, 1972

Direction of Court -

I was talking to Mr. Moloney on the, telephone
this morning.on another matter and he mentioned to me a case of
one This inmate was at Kingston Penitentiary during

the riot there and alleged that he was taken out of Kingston at
gun point with his hands on his head and instructed to leave most

| of his personal belongings behind. He said that he left behind a
dictionary which had cost him. $7.50, that the dictionary. disappeared,
‘and that he holds the institution responsible.

Based on these facts, he applied for a writ of
habeas corpus. The application came on before Mr. Justice-Wilson |
and the Crown was represented by Mr. Vita of the Department of Justice.
By letter dated February 10, 1972, Mr. Vita informed Mr.. Moloney that

Wilson, J. had adjourned the application sine die, but had also
directed that the institutional authorities were to look into

allegations and return to him or replace his dictionary.

: . Mr. Moloney reminded me of Deputy Commissioner
Stone's direction that claims of this nature were: not. to. be paid.
He asked what he should do, particularly in the Tight of the court
"order" arid the fact. that the inmate is now in an institution in the

_ Quebec Region. | :

I took the position that we simply. could not
‘afford to comply with Mr. Justice Wilson's “order as it would tend
to create a precedent for dealing with itmates' claims of this kind.

' ‘I further said. that the so-called "order" was clearly made without
_any jurisdiction and I proposed that it should be ignored.

” $.49(4) |
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Document divulgué en vertu de la Loi sur l’'accés a l'information

ety , From what Miss Hansen has been able to tell
CU: me from her perusal of the evidence in the Swackhammer hearings
« (and in accordance with my instructions she has told me practically

" nothing) this will be only one of a mmber of claims, many of which
may well be quite valid in law. I thought you should know of this

case and of the advice I have somewhat arbitrarily given to Mr.

Moloney.

. I have sent a copy of this memorandum to Mr.

Faguy.

J.H. Hollies,

JHH /mab Departmental Counsel.
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‘MEMORANDUM. |. NOTE DE SERVICE // 7 — .

GOVERNMENT OF' CANADA —. Rea GOUVERNEMENT DU CANADA .

a . + | eit, fit it
7

SECURITY CLASSIFICATION - DE SECURITE

Vai be OW . :
uu

FROM , : . 2,

of INGER HANSEN , : , . . OUR FILE — N/REFERENCE
| “LEGAL OFFICER

Lo . YOUR FILE — V/REFERENCE

v9 D “MR. HE. POPP
4 DIRECTOR bate
| custopy, C.P.s. _| November 25, 1971

Swackhamer Report

This will acknowledge receipt of volumes of the

above report as follows:

Vol. inclusive.

INGHERHANSEN/ml ‘ Inger Hansen.

‘,

e

i Soy : Low ee - 000148
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DEPARTMENT OF THE SOLICITOR GENERAL

.MIM'STERE DU SOLLICITEUR GENERAL

MEMORANDUM

22-¢¢ —7!

Aa KO. Af ene =e
?

fo. Sweckfolw aes

been «fl - fee weec€o _

Be ex pects fo be @& Le

fy repoorF oat he Cro

of thie week [4 ce mayeor®

“s B36 7968 ~_ he es

#9 05 do cut ct “een )

JW

JEL Sve Prleese noke ane -#
OH ees et, FR.
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- * MEMORANDUM " » ‘NOTE DE SERVIC

GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA J/E : o—

[ : : | SECURITY - CLASSIFICATION - DE SECURITE

FROM

INGER HANSEN 2 OUR FILE — N/REFERENCE
| LEGAL OFFICER |

[ . . | YOUR FILE — V/REFERENCE

TO D . :

A . MR. H.E. POPP DATE

| BERECTOR _| November 23, 1971
CUSTODY, C.P.S.

SUBJECT

SUJET

SWAKHAMER INQUIRY

This will confirm our telephone conversation in

which I advised you that Mr. Swackhamer had given his consent

- to Mr. D.H. Aylen receiving the transcript of the evidence

given at the enquiry.

I assured Mr. Swackhamer that the transcript would
he given to Mr. Aylen on the understanding that no attention

would be paid to the identifization of the persons involved.

In/ml Inger Hangen.

Be 000150
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_ Poeun oS en vertu de la Loj sur l’'accés a l'information
. UNS

MEMORANDUM he NOTE DE SERVICE
jt
e

. GOVERNMENT OF CANADA eas GOUVERNEMENT DU CANADA, . /

[— : 7] OUR FILE — W/REFERENCE

FROM H. PAUL FAGUY .119-2 6-H
oF YOUR FILE — V/REFERENCE

L J

i 7] DATE Z
ey - le 8 juillet 1971

To M. E.A. COTE REFER REPLY TO : TEL. NO.
a ENVOYER LA REPONSE A ret

L |

sysuecr Requéte du Sclliciteur général du Canada en vue du paiement des
— frais des membres de la Comeission d'Enquéte sur les troubles

de Kingston et du groupe dexzperts constitué en yue de conseil-
ler le Solliciteer général du Canada au sujet des institutions
A gécurité maximate.

Yous trouveres ci-joint les extraits nos 704,568
et 705,005 du procés verbal d*tune réimion du Conseil aa
{résor tenue 4 Ottawa le 3 juin, 1971.

Vous remarquerez que 1'extrait no 704,568, si on le
compare avee la requéte du Ministre en date du 27 avril 1971,
eouporte une modification a 1*effet qutum plafond de $50,000
e &t6 établi en rapport avec cette engu@te. Ii va sans dire

que vous devrez voir 4 établir un syst@éme de contrdle adéquat
qui aura la responsabilité de velller 2 ce que l'on n'aflle

pas au-dela de L'autorisation émise par le Conseil du Trésor.

Ea ce qui a trait a Ll*extrait no 705,005, vous
prendrez note deg modifications sufvantes:

a) Clarification de itindemité giobale de $30.00
pour remboursement des frais divers et
d'hStelleric.

b} Substitution de L‘autorisation de payer le prix
du repas et les fraig de transport lorsque les.

séances ont Lien 4 Ltendgoit de la résidence
plutSt que de payer une somme de $5.00.

wsee 2
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“2

¢) Autortcacion de payor lo repans du sotr lorsqueleo séeneen ont Liew dant la localiré o&travaillent iep eeployés du ministdra quiSoutribueront oun traveur da groupo d’oxperta,

Le Solliciteur général adjoint,

EF. A. COTE

SMTHIBAULT /ng BAe COné
P.j.

Cees Sollicitreur général du Canada
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— T.B. .705005 - Work Group on Maximum Security

oo O Document disclosed under the Access to } ppoqnatigr n Act
one ow Docume x ué en vertu de la Loi sur | ag S¢ yin formation

Wa i Conseil du Trésor S67 GEN_ Treasury Board
CONFEDERATION BLDG,, OTTAWA 4 EDIFICE CONFEDERATION, OTTAWA. 4a “

=

-K1A OR5 T.Bs rosea . _
vour File 

T.Bs 705005 ~
our Fite No

Votre dossier No ie No. 8175-2/8686. 00,

. . Date June 11, 1971.

To Mr. Ernest A. cété, Refer Reply to
A Deputy Solicitor-General, Adresser la

Ottawa, Ontario. réponse &

K1A OP8

J. F. Ferguson

Telephone No.

Numéro de 676275:
téléphone

Subj
oust T.B. 704568 - Commission of Inquiry

Design ‘of Federal Correctional Institutions

. At its meeting on June 3, 1971, the Treasury Board approved your :submissions

on.the above subjects. Copies of the authority are attached.

. You will note.that the:authority for ‘the Commission of Inquiry provides for

.the rates proposed in your ‘submission. . However, there has been a limit

placed on.the total expenditures for the Commission. The ceiling was

established to provide some control over the expenditures involved and

was discussed with your departmental staff before being considered by the

Board.

With regard to the second submission referred to above, there were several

-changes made.to your original proposal. In lieu.of. the "$30 allowance. per

actual working day" for members of the Work Group and the technical -experts,

..the Board has approved a "$30 daily comprehensive allowance".. .The Board

also approved the payment of "meal expenses when the Work Group holds
evening sessions within the city of residence and necessary local

transportation costs" in place of .the proposed °"$5'.per day allowance"

for members of the Work Group. .For the technical experts, actual

transportation costs may be paid while absent from their normal.place of

residence... Travel expenses for members of the Group who are employees of

the Public Service are to be paid in accordance with the Treasury Board

‘Travel Directive. ‘Authority for meal expenses for the latter group when .

.evening sessions are held in the vicinity of their worksite is.also provided.

These amendments have been made to bring the provisions of all concerned

in line with the provisions applicable to Public Service ‘employees.

Cagey Ord 176-1

18 3103 JUN 22 t074

7 Omee.

RMA

WARE

hos 8 6 fy AM hall,
Brosse

000153



. Document disclosed under the Access fo Information Act

es a Document divulgué en vertu de la Lo/ sur l’accés a l'information

You will note that authority has been given to enter into contracts with

individuals rather than to pay fees, expenses and remuneration. This was

necessary since the Work Group was established solely on the discretion

of your Minister. The Board could not, therefore, authorize payment

of fees to a Group not established under a particular authority. It

will be necessary for your department to engage the above persons under

contract in accordance with the Government Contracts Regulations.

Wig
C. CY Tuck,

4f Director,

Compensation and Classification Division.
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Document divulgué en vertu de la Loi sur l'accés a l'information

EXTRACT from the minutes of a meeting of the Honourable the

Treasury Board, held at Ottawa, on JUNE 3, 1971

EXTRAIT du procés-verbal d'une réunion du Conseil du Trésor
tenue a Ottawa le

T.B./C.T. 704568

SOLICITOR GENERAL ~

Canadian Penitentiary Service

The Board, pursuant to section 7 of the Financial

Administration Act, approves payment

(1) to the following persons, who have been appointed pursuant to

section 13 of the Penitentiary Act, as a Commission of Inquiry

to investigate and report upon disturbances at Kingston Penitentiary

between April 14 and 18, 1971, of allowances, as detailed hereunder,

together with actual living and.travelling expenses. in accordance

with the Treasury Board Travel Directive:

Name a Allowance

J.W. Swackhamer,.Q.C.. . $50 per hour for each hour

the Commission serves.

W.T. McGrath $100 per day with a proportionate

rate for a part of a day.

Tan Scott $35 per hour.

(2) of ccurt reporters? fees at the regular rates of the Ontario Supreme

Court for each day necessarily in attendance, also payment of trans-

cripts of evidence;

e228
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Document divulgué en vertu de la Loi sur l’'accés a l'information

(3) of such further sums as are necessary to defray expenditures for

accommodation, witness fees, secretarial and clerical assistance,

and other incidental expenses as may be approved by the Commissioner

and for which the usual detailed accounts will be submitted;

the total cost of the above expenditures not to exceed $50,000.

VO per
for Deputy Secretary.

HJB/esw
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Document divulgué en vertu dejla Loi sur I’'accés a l'information
i

|

EXTRACT from the minutes of a meeting of the Honourable the

' Treasury Board, held at Ottawa, on JUNE 3, 1971.

EXTRAIT du procés-verbal d'une réunion du Conseil du Trésor /
tenue.& Ottawa le :

T.B./C.T. : 705005

SOLICITOR GENERAL
Canadian Penitentiary Service

The Board, effective April 21, 1971, |

(1) authorizes the Canadian Penitentiary Service to enter into contracts

with the undermentioned persons to act as members of the Work Group

on the Maximum Security Design of Federal Correctional Institutions

and directs that they be paid as follows:

Name Title Fees, Allowances and Expenses

Dr. Hans Mohr, Chairman $100 per day for each day they are
Toronto, Ont. engaged on the work of the Group plus

a $30 comprehensive daily allowance

while absent from their normal place

of residence plus actual transportation |

)
)
)

Dr. L. Beliveau, Member )

)
costs, and meal expenses when the Work

)
)
)
)

Montreal, Quebec.

A.M. Kirkpatrick, Member Group holds evening sessions within the
Toronto, Ont. oo city of residence, and necessary local

transportation costs,

W.T. McGrath, Member and-

Ottawa, Ont. - Secretary

- Technical $100 per day for each day they are

Experts engaged on the work of the Group, plus
(approx. 25) a $30 comprehensive daily allowance and

actual transportation costs while absent

from their normal place of residence.

(2) approves payment to J. Braithwaite, H. Smith, G. Genest, M,. Lecorre

and J. Olson of travel expenses in accordance with the Treasury Board Travel

Direetive plus meal expenses when evening sessions of the Work Group are

held in the vicinity of their worksite;

woe
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Document divulgué en vertu de la Lo/ sur l’accés a l'information

(3) approves payment of miscellaneous expenses for printing and

stationery, conference room rentals, etc.,

_the total cost not to exceed $50,000.

for Deputy Secretary.
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The Honoroble the Treasury Board

L'honorable Conseil du Trésor

Solicitor General
Canadian Penitentiary Service —

Department — Ministére

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Lo/ sur ‘Taoces 8 I information,

: ybbR Le!
TB Number — €.T. N” J |

May 14,, 1971.1722
wy ile = ~ D Dosaler

ADU i ee ARR i BR SR I ER

SUBJECT: PAYMENT OF A PER DIEM ALLOWANCE, LIVING ALLOWANCE AND

TRANSPORTATION EXPENSES TO THE WORK GROUP ON FEDERAL

MAXIMUM SECURITY CORRECTIONAL INSTITUTION DESIGN

PROPOSAL: (1) To authorize payment of fees, expenses and

remuneration to members of the Work Group on the Maximum

Security Design of Federal Correctional Institutions as follows,

with effect from 21 April 1971:

NAME TLTLE FEES, EXPENSES, REMUNERATION

Dr. Hans Mohr, my

Toronto, Ontario. Chairman $100 per day for each day they

are engaged on the work of the

Dr. L. Beliveau, Group plus $30 allowance per

Montreal, Quebec. Member actual working day for living

-expenses while away from their

* A.M. Kirkpatrick, ; normal place of residence plus

, Toronto, Ontario. Member actual transportation costs,
plus $5 per day allowance when

W.T. McGrath, Member and sessions held at their place

Ottawa, Ontario. Secretary of residence.

(2) - Technical

Experts $100 per day for eachd&y they

(Approx. 25) are engaged on the work of the a

/7 74 Group, plus $30 allowance per

/ jee Soler, actual working day for living
fo kiateantcend x | / expenses while away from their
| frechsl? normal place of residence plus acty

/ Mem be K sa ios transportation costs.

p AAP dA ® ,

4 Ure OAS #4 ; “eee /2
' REGISTER Moa ¢GO

=z

Signed by Jean-Pierre Goyer | AGENCY GES.
and sent by hand May 18/71 mare mene Pato

to Treasury Board. DATE RECEIVED FAe/ 77 _
E - FORWARDED FOR SIGNATURE “Ay %, Agee
~ Lp, Vepeee rang 1? a '

a FORWARDED TO 7.2. Pegs / £7 ay
for I.M.T. p

RETURNED FROM 7.8. Yer ay
C.G.S.8. Cat, No. 7$40-21-798-9239 000159
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Documenbdivulgué en vertu de la Loi sur l’accés a I'information

NAME TITLE , FEES, EXPENSES, REMUMERATION

(3) J. Braithwaite ) Members of | Actual expenses when away

) Group - from their Headquarters Area,
H. Smith } plus actual expenses related

) Employed by to sessions of the Work Group
G. Genest ) the Department held within their Headquarters

) of the Solicitor Area.
M, Lecorre ) General

J. Olson Employee of the Same as above,

Department :

(4) Miscellaneous expenses for printing and stationery, conference

room rentals etc.

cost: $50,000 chargeable to the Department of the

Solicitor General - Vote 5.

REMARKS: The Work Group is to commence a determination of the
needs of inmates that the Committee define as maximum security;

the programs necessary to satisfy these needs; and, the instit-

utional design and location to facilitate implementation of these

programs. These deliberations will include: consideration of

size, location design and relationship of the maximum security

institution to existing and proposed support services and

institutions.

A 10-year construction program was initiated by the

Canadian Penitentiary Service in 1963, that proposed a complex

in each region. comprising of a reception centre, a psychiatric

centre, a minimum security institution, a maximum security

institution, an administration building, a services and stores

building and a boiler house, at an estimated total cost at that

time of over $18,000,000.

However, since the initiation of the 10-year plan,

new factors have come to light:

(a) The forecast increase of inmate
population has not materialized and with

the expected increase in the use of

parole, it is not considered likely to

matertalize.

eee /3 |
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Document disclosed under the Access to Information Act

Document, divulgué en vertu de la Lo/ sur l'accés a l'information

* (b) The Joint Parliamentry Committee of
the House and Senate on Justice and

“ Legal Affairs recommended in 1967,

that no further construction of

maximum security institutions be

undertaken until the design had

been tested in Ontario and Quebec

and consultations held with the

Canadian Criminology and Corrections

Association. This consultation was

initiated and the Association ob}j-

_ ected to the present design not

meeting the requirements of modern

concepts.

The Work Group, composed of representatives of the

Canadian Criminology and Corrections Association and Canadian

Penitentiary Service, chaired by Dr. J.W. Mohr will study all

aspects of a suitable design for maximum security institutions,

having in mind the needs of the inmates, the programs to meet

these needs and the acceptance of a sound principle that the

chances of rehabilitation are enhanced if inmates are given

an opportunity to socialize, work and participate in activities

under conditions as close to normal as possible.

A report, defining maximum security type inmates,

their needs and appropriate program, along with specific guide-

lines for architectural designs, will be produced by the Work

Group by November 1, 1971.

In carrying out this assignment, it is necessary for

the Work Group to consult with various experts, as well as

local representatives of British Columbia, the Prairie and
Atlantic Provinces, regions not currently served by new maximum

security institutions.

The estimace of cost is determined from the

following factors: .

PARTICIPANTS NO. OF DAYS ESTIMATED COST

Work Group Members:

Non-Public Servants (4) 40 25,700
Public Servants (5) 6,800

Consultants:

Architectural (1) 40 6,400

Provincial Correctional
Services (3) 3 - 200

5 00/4 000161
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-4-

PARTICIPANTS

Consultants (Cont'd)

U.S.A. Correctional

Services

University

Local Correctional

Association

Representatives

Miscellaneous Expenses

OTe TOE 0B wow so pTAcaae

NO.OF DAYS

(3)
(5)

(7)

meyer em sy

42

2,000

1,400

3,400

4,100

$50,000

TPTTRY (Remo nearanver nO ICRI TT

ESTIMATED COST

*

f°

ta

bo

b

a scar ttiads

cca science

“e
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The Honoroble the Treasury ab4yacument disclosed under the Access to Information Act

Lhonorable Conseil du Tlax@cument divulgué en vertu de la Loj sur /accés a l'information

SOLICITOR GENERAL
T.B. Number — C.T. N®

a “ CANADIAN PENITENTIARY SERVICE 185/12(1) April 27, 1971.
: Department — Ministére Pile ~ Doster . Date

SUBJECT: PAYMENT OF AN ALLOWANCE TO PERSONS ACTING

AS MEMBERS OF A COMMISSION OF INQUIRY

PROPOSAL: To pay allowances to the following persons appointed
, as a Commission of Inquiry pursuant to section 13

of the Penitentiary Act at the rates shown:

J.W. Swackhamer, Q.C., an allowance of $50 per hour,

for each hour the Commission serves, plus actual

living and travelling expenses;

W.T. McGrath, Esquire, an allowance of $100 per day,

with a proportionate rate for a part of a day, plus

actual living and travelling expenses;

Ian Scott, Esquire an allowance of $35 per hour ;

plus actual living and travelling expenses;

At the regular rates of the Ontario Supreme Court,

to pay court reporters fees for each day necessarily

in attendance, also payment of transcripts of evidence;

To approve payment of such further sums as are

Necessary to defray expenditures for accommodation,

witness fees, secretarial and clerical assistance,

and other incidental expenses as may be approved by

the Commissioner and for which the usual detailed
accounts will be submitted.

CHARGEABLE. TO: The Department of the Solicitor General, Vote 5,

Operation and Maintenance of Penitentiaries.

../2

Signed by Jena-Piorre Goyer cad
goat by band to Tretoury Beard

oa April 28, 1971. s,

‘tox JHE,

C.G.8.8, Cat, No. 7§40-21- 798 9239
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Pursuant to section 13 of the Penitentiary Act the

Commissioner of Penitentiaries has appointed a

Commission of Inquiry consisting of the persons

listed above, plus H. Popp Esquire, Canadian

Penitentiary Headquarters Staff, to investigate and

report upon disturbances which occurred at Kingston

Penitentiary between the fourteenth and eighteenth

days of April, 1971.

3.W. Swackhamer, Q.C., is appointed to exercise

general direction of the Commission of Inquiry.

The proposed rate of $35 per hour payable to Ian

Scott, Esquire is based on the legal aid tariff.
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. Document divulgué en vertu de la Loj sur I’ac lls gn
EXTRACT from the minutes of a meeting of the Honourable mae ” 8s
Treasury Board, held at Ottawa, on JUNE 3, 1971

EXTRAIT du procés-verbal d'une réunion du Conseil du Trégor- af
tenue 4 Ottawa fe

T.B./C.T. 704568

SOLICITOR GENERAL

Canadian Penitentiary Service

The Board, pursuant to section 7 of the Financial

Administration Act, approves payment

(1) to the following persons, who have been appointed pursuant to

section 13 of the Penitentiary Act, as a Commission of Inquiry

to investigate and report upon disturbances at Kingston Penitentiary

between April 1, and 18, 1971,. of allowances, as detailed hereunder,

together with actual living and.travelling expenses. in accordance

with the Treasury Board Travel Directive:

Name . Allowance

J.W. Swackhamer, .Q.C.. . $50 per hour for each hour

the Commission serves.

W.T. McGrath $100 per day with a proportionate

rate for a part of a day.

Ian Seott $35 per hour,

(2) of court reporterst fees at the regular rates of the Ontario Supreme

Court for each day necessarily in attendance, also payment of trans-

cripts of evidence;

eek
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Document divulgué en vertu de la Loj sur l’accés a l'information

fa

(3) of such further sums as are necessary to defray expenditures for

accommodation, witness fees, secretarial and clerical assistance,

and other incidental expenses as may be approved by the Commissioner

and for which the usual detailed accounts will be submitted;

‘the total cost of the above expenditures not to exceed $50,000.

dda
for Deputy Secretary.

HJB/esw
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~ CANADIAN PENITENTIARY SERVICE UMeR RV UlDUSERIVYERURIENFTEN IMI RES CANADIEN” OP

Ottawa K1lA OP8, May 10, 1971

Nos _ RD
Va 7 , No canane S/F

Ottawa 4, Ont.

°

Ian Scott ’ Esq vy PLEASE QUOTE REFERENCE:

Counsel to Commission of Inquiry, WEG IELED SERTIOUNER:

Kingston, Ontario

Dear Mr. Scott:

During a visit to Kingston Penitentiary on

May 8th, by Mr. J.H. Hollies, Q.C., our Departmental Counsel,

he was given certain information by one of the inmates.

The inmate in question is Claude JOLIN, penitentiary

number 5282, who is now held in Kingston Penitentiary. Jolin wishes

to appear as a witness before the Commission and che statements made

by him to Mr. Hollies bear on matters which would be relevant to the

inquiry. This information is passed to you for such action as the

Commission of Inquiry may wish to take.

Yours sincerely,

Paul A. Faguy.,

Commissioner of Penitentiaries

bof gry x S2F2- Sal vw ‘

prominence he cane
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DEPARTMENT OF THE SOLICITOR GENERAL

i “STERE DU SOLLICITEUR GENERAL
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Ottawa K1A OPS, May 10, 1971

s.19(1)

Ian Scott, Esq.,

Counsel to Commission of Inquiry,

Kingsten, Ontario

Dear Mr. Seott:

During a visit to Kingeton Penitentlary on

May 8th, by Mr. J.H. Hollies, Q.C., our Departmental Counsel,

he was given certain information by one of the inmates.

The inmate in question is , penitentiary

» who is now held in Kingston Penitentiary. wishes

to appear as a witness before the Commission and the statements made
by him to Mr. Hollies bear on matters which would be relevant to the
inquiry. This information is passed to you for such action as the

Commission of Inquiry may wish to take.

Yours sincerely,

Original Signed by

P. A. FAGUY

Paul A. Faguy,

3J.H. HOLLIES /mab Commissioner of Penitentiaries
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ledsDocument divulgué en vertu de la Los sur l'aee ati ation
The Honorable the Treasury Board

Lhonorable Conseil du Trésor

T.B. Number — C.T. N°

- SOLICITOR GENERAL

CANADIAN PENITENTIARY SERVICE 185/12(1) April 27, 1971.
Department ~ Ministére File — Dossier Date

SUBJECT: : '. PAYMENT OF AN ALLOWANCE TO PERSONS ACTING
AS MEMBERS OF A. COMMISSION OF INQUIRY

PROPOSAL: To pay allowances to the following persons appointed
as a Commission of Inquiry pursuant to section 13

of the Penitentiary Act at the rates shown:

J.W. Swackhamer, Q.C., an allowance of $50 per hour,

for each hour the Commission serves, plus actual

living and travelling expenses;

W.T. McGrath, Esquire, an allowance of $100 per day,

with a proportionate rate for a part of a day, plus

actual living and travelling expenses;

Ian Scott, Esquire an allowance of $35 per hour ;

plus actual living and travelling expenses;

At the regular rates of the Ontario Supreme Court,

to pay court reporters fees for each day necessarily

in attendance, also payment of transcripts of evidence;

fo approve payment of such further sums as are

necessary to defray expenditures for accommodation,

witness fees, secretarial and clerical assistance,

and other incidental expenses as may be approved by

the Commissioner and for which the usual detailed

accounts will be submitted.

CHARGEABLE TO: The Department of the Solicitor General, Vote 5,

Operation and Maintenance of Penitentiaries.

00/2

Signed by Jean-Pierre Goyar and
gent by hand to Treasury Board

fox fete?

C.G.S.S, Cat. No. 7540-21 798-9239 : 000171 ©
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Pursuant to section 13 of the Penitentiary Act the

Commissioner of Penitentiaries has appointed a

Commission of Inquiry consisting of the persons

listed above, plus H. Popp Esquire, Canadian

Penitentiary Headquarters Staff, to investigate and

report upon disturbances which occurred at Kingston

Penitentiary between the fourteenth and eighteenth

days of April, 1971.

J.W. Swackhamer, Q.C., is appointed to exercise

general direction of the Commission of Inquiry.

The proposed rate of $35 per hour payable to Ian

Scott, Esquire is based on the legal aid tariff.
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Document diyauguaé en vertu de la Loi sur l'accés a l’information

COMMISSION OF INQUIRY

WHEREAS certain disturbances have occurred at Kingston

Penitentiary between the fourteenth and eighteenth days of

April, 1971;

AND WHEREAS it is expedient that the causes and certain

other aspects ef such disturbances should be investigated;

NOW THEREFORE I, Paul A. Faguy, the Commissioner of

Penitentiaries, do hereby, pursuant to section 13 of the
Penitentiary Act, appoint....... seeeessessESquire, (lawyer's name),

seecesecesse(police) and Mr. H. Popp, Director of Custody,

Canadian Penitentiary Service, under the general direction of the

said ..........+..(lawyer's name), to investigate and report upon:

(a) the immediate cause or causes of the said disturbances;

(b) the identity of those persons who fomented or acted as
ring-leaders in the said disturbances;

(ec) whether the disturbances were spontaneous or were planned,

and if the latter the extent and nature of the planning;

(d) whether, if the disturbances were planned, knowledge of

the planning came to the attention of any person in the

Canadian Penitentiary Service or should have come to the

attention of any such person;

(e) whether, if any person in the Canadian Penitentiary Service

had knowledge as aforesaid, he took any preventive or other

action, and if so what action;

(£) what bodily harm was occasioned to persons, whether inmate

or staff, during the course of the said disturbances, and

the identity of the persons responsible for causing such

harm;

(g) the extent of damage to buildings and facilities caused

in the course of the said disturbances;

(h) the measures that might be taken to decrease the possibility

of similar disturbances occurring in the future, either at

Kingston Penitentiary or at other penitentiaries.

eeeeed
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AND I DO DIRECT that in addition to the aforesaid

matters the said persons shall investigate and report separately

upon the circumstances in which penitentiary officers were taken

hostage during the course of the said disturbances, and whether

by the exercise of reasonable precautions on their part, or on

the part of any other person, they or any of them could have

avoided being taken as hostages.

AND I DO FURTHER DIRECT THAT:

(a) ..........--Esquire, (junior lawyer's name) shall be

engaged to act as secretary to the inquiry;

(b) the services of such stenographic and clerical help

as may be desirable in the interests of speedy and

efficient completion of the inquiry shall be made

available;

(c) the reports required hereby shall be furnished. to the

Solicitor General in six copies as expeditiously as

is possible.

Given under my hand

at the City of Ottawa,

in the Province of

Ontario,

this day of April,

A.D., 1971. Net Ne Net Ne See Se Commissioner of Penitentiaries
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.

conetTSSION OF Rou .

Te WHEREAS certain disturbances have occurred. at Kingston
Penitentiary between the fourteenth, and. eighteenth days of

“April, L971; / a

AND. WHEREAS it is expedient ‘chat the causes “and certain
“other “aspects of such disturbances should be investigated ;

NoW THEREFORE rT; -paul A. Faguy, ‘the Commissioner of
. Penitentiaries , do hereby, pursuant to section 13 of the. :
‘Penitentiary Act, appoint......+...++.... Esquire, (Lawyer's name),
eeacecccesee (police) and Mr. H. Popp, Director. of Custody ,

‘Canadian Penitentiary Service, under the general direction of the

said FertereseesesCawyer! 8 “Rame) » to investigate and report upon:

(a) - the: inmedi.ate cause or causes of the said disturbances;

_(b) the identity of those persons. who fomented or acted as
a ring- leaders in the said disturbances ;

.(e) whether the disturbances were spontaneous or were planned,
° and Lf the: latter the extent and nature of the ‘planning;

(d)° whether, if ‘the disturbances were planned, knowledge of’
. . | the planning came to the attention of any person in the.

Canadian Penitentiary Service or should have’ come. to- the
, attention of any such person;

(e) whether ,. 1£ any person in the Canadian Penitentiary Service f
. » had knowledge as aforesaid, he took any preventive or other

se action, and 1£ so whac action;

(£) what bodily ‘harm was S oceaatoned to persons, whether inmate
- ov staff, ‘during the course of the said disturbances, and

the identity of the ‘persons responsible for causing | such
‘harm; Log .

“(g) the extent of denage to buildings and facilities. caused’ .
. ° “\4n the course of the said disturbances ;

veh) the measures that might ‘be taken to decrease the possibility
of-similar disturbances occurring in the future, either at

Kingston Penitentiary or at other penitentiaries..—

* - 7 .
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ee a Bm m oo 7=a 4

“ : AND I DO DIRECT that ta ‘addition to the ‘aforesaid
matters’ the-sald persons shall investigate and report separately |

“upon the ‘circumstances | in which penitentLary officers were taken:

hostage during the course of the said disturbances, and whether -
by the exercise of rYeasonable precautions on their part, or on

thé part of any.other person, they or. any. of them could have
avoided being | taken as hostages.

it

+

"AND I Dd: FURTHER DIRECT THAT: oa -

@) Csecesece cee sEequize ,-Gunitor ‘lasiyer' s nama) shall | be Me
engaged > ‘to act as. ‘secretary to the inquiry; tg .

“+(b) the services ‘of such stenographic and. clerical. help.
~ (as may be desirable in the interests of speedy and~

efficient completion | of the. inquiry shall be made
“available; en :

“(e) the reports ‘required hereby shall be furnished to the
" Bolicitor General in six copies as expeditiously asi,

“is possible. 4 ;

. ‘Given under my hand
-at the City of Ottawa,

in the Province of

Ontario, . wo
_ this - day of apetl,
A. De, 1971. : , Ne Nat eee Neat Seed” Sel Commissioner of Penitentiaries a

2
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Aprit 24, 1972

Paul A. Faguy, Esq.,

Commissioner,

Canadian Penitentiary Services,

Solicitor General’s Department,

340 Laurier Avenue West,

_ OTTAWA, Ontario.

Sir:

The Commission of Inquiry appointed to determine the immediate causes and certain other

aspects of certain disturbances which occurred at Kingston Penitentiary between the 14th and 18th days of

April, 1971, has the honour to submit the attached report of its findings and recommendations,

Respectfully yours,

(sgd.) J.W. Swackhamer, Q.C.

Chairman

/ . ._ (sgd.) W.T. McGrath, ~

. , : Member

(sgd.) H.E. Popp,

Member

i
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APPOINTMENT AND TERMS OF REFERENCE AS AMENDED

“COMMISSION OF INQUIRY

-- WHEREAS certain disturbances have occurred at Kingston Penitentiary between the fourteenth
and eighteenth days of April, 1971;

AND WHEREAS it is expedient that the immediate causes and certain other aspects of such
disturbances. should be investigated; .

NOW THEREFORE |, Paul A. Faguy, the Commissioner of Penitentiaries, do hereby, pursuant to
section 13 of the Penitentiary Act, appoint J.W. Swackhamer, Q.C., W.T. McGrath, Esquire, and H. Popp,

Esquire, under the general direction of the said J.W. Swackhamer, to investigate and report upon:

{a)_ the immediate cause or causes of the said disturbances;

- (b) the identity of those persons who fomented or acted as leaders in the said disturbances:
(c) whether the disturbances were spontaneous or were planned, and if the latter, the extent and

nature of the planning;

(d) whether, if the disturbances were planned, knowledge of the planning came to the attention of

"any person in the employ of the Canadian Penitentiary Service or should have come to the

attention of any such person; .

(e) whether, if any person in the employ of the Canadian Penitentiary Service had knowledgeas
aforesaid, he took any preventive or other action, and if so, what action;

(f) what bodily harm was occasioned to persons, whether inmate or staff, during the course of the
said disturbances or related thereto, and the identity of the persons responsible for causing

such harm;

{g) the extent of damage to buildings and facilities caused in the course of the said disturbances;

(h) whether existing security measures are adequate, were they carried out and what additional

, security measures, if any, should have been taken to minimize the risk thatpersons in the
employ of the Canadian Penitentiary Service might be taken and held hostage by inmates. ~

AND | DO DIRECT THAT. the Commission of Inquiry may, if it considers it desirable so to do,

‘submit a preliminary report on any or al) of the above matters.

AND | DO FURTHER DIRECT THAT fan Scott, Esquire, shall be engaged to act as counsel to the

Commission of Inquiry. . : !

AND | DO FURTHER DIRECT THAT the reports required hereby shail be furnished to the
Solicitor General as expeditiously as is possible.

‘AND I DO FURTHER DIRECT THAT any two ofthe aforesaid members of the Commission of

inquiry shall constitute a quorum thereof with full power to act pursuant to these. Terms of Reference, In

the case of the absence of J.W. Swackhamer, Q.C., W.T. McGrath, Esq., shall act-as Chairman of the

Commission of Inquiry, : ,

ii

Given under my hand at the City of Ottawa, in the " .

Province of Ontario, / P. A. Faguy
this 23rd day of April, A.D., 1971. : : _.- Commissioner of Penitentiaries”
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Summary of Conclusion with, respect to the terms of reference

1.“ the immediate-cause or causes of the said disturbances;”

We are in agreement that the evidence adduced clearly establishes there was no single, immediate,

triggering cause. As will be observed from the report which follows, it is clear that the sum of the :

conditions which existed at Kingston Penitentiary immediately prior to the April disturbances .

caused those disturbances, We would refer in that regard to pages 37 and following. , ,

2. “ the identity of those persons who fomented or acted as leaders in the said disturbances;"

Because charges were pending in the Courts against persons who apparently acted as leaders in the
disturbances, and because convictions have been registered against all but one of the apparent

ringleaders, we do not propose to report further with respect to this question.

3. “whether the disturbances were spontaneous or where planned, and if the latter, the extent and
nature of the planning;”” .

We find on the evidence that the disturbances were planned by a few inmates. Although we .

conclude from the evidence that very few inmates were involved in the initial planning, it is clear

that substantially all of the inmate population participated in the disturbances in varying degrees ~

‘after the disturbances commenced. Inmates in the psychiatric section, and those held in

- dissociation, were not involved. ‘

4, . ‘whether, if the disturbances were planned, knowledge of the planning came to the attention of any
person in the employ of the Canadian Penitentiary Service or should have come to the attention of
any such person;”

There was no evidence to indicate that knowledge of the planning of the April disturbances came -

to the attention of any person in the employ of the Canadian Penitentiary Service, or should have &

come to the attention of any such person. We express concern, however, at the contents of two

letters from the Warden, dated November 24 1970 and January 18, 1971, written to. the

Commissioner of Penitentiaries and the Regional Director of Ontario respectively. in those letters

the Warden expressed grave concern with respect to conditions existing at Kingston Penitentiary.

Although during the course of his evidence, the Warden testified that in his opinion tension at the

Penitentiary eased considerably following his letter of January 18, 1971, the letters didgraphically

forecast the tragic events which in fact did occur in mid-April, 1971.

5. “whether, if any person in the employ of the Canadian Penitentiary Service had knowledge as
aforesaid, he took any preventive or other action, and if so, what action;”

We find that because no person in the employ of the Penitentiary Service had prior knowledge of

the plans for the April disturbance no preventive or other action was taken.

6. “what bodily harm was occasioned to persons, whether inmate or staff, during the course-of the,
saiddisturbances or related thereto, and the identity of the persons responsible for causing such
harm;” Loy j

{a) Bodily injury was occasioned to. inmates. during the course of the disturbances at Kingston . \
Penitentiary which resulted in the death of two of those inmates. At the time of the hearing of this

Commission charges were pending against certain inmates relating to those deaths. Since the

conclusion of the hearing a number of inmates have been convicted dby the Courts with respect to”

those charges.

(b)'The evidence also establishes that bodily injury was occasioned to inmates during the course of the
Kingston disturbances by fellow inmates. Particulars of those injured and the nature of their

injuries are set out at page 30 of the report.



Ya

7.

8.

Document disclosed under the Access to Information Act ,

Document divulgué-en vertu de la Lo/ sur l'accés a l'information

c) With reference to the admission of inmates to Millhaven Institution at the conclusion of the

Kingston disturbances, the evidence establishes that approximately 86 inmates suffered injuries of ~

various degrees. We find. that those injuries were caused by persons in the employ of the Canadian

Penitentiary Service, :

Because. chargés were pending against various members of the Penitentiary Service at the time this
Commission of Inquiry concluded the taking of evidence, we did not deem it proper to attempt to

determine the identity of those members of the Penitentiary Service who might have been

7 responsible for inflicting such. injuries. We. did, however, conclude that certain persons, not
charged, were responsible for permitting-bodily harm to inmates. We have set out our findings in

that regard in the section on Millhaven Institution.

” the extent of damage to buildings and facilities caused in the coursé of the said disturbances;”

The evidence established that that part of the. institution which came under the control of the

inmates during the disturbances was demolished and rendered totally unfit as a unit for the

housing of inmates. As will appear from the narrative, that included Ranges A to H inclusive, the

chapel areas, and the Dome. There was, in addition, extensive damage to the cell furniture and

fixtures, locking devices, and interior walls and windows in the ranges and the Dome area. Because

the damaged areas were not to be reconstructed we did not find it practical to endeavour to

estimate the cost of the damage. : :

” whether existing security measures are adequate, were'they carried out and what additional
* security measures, if any, should have been taken to minimize the risk that persons in the employ

of the Canadian Penitentiary Service might be taken and.held hostage by inmates.””

We find that the security measures which were exercised were consistent with established practices
of a maximum security institution. There was no evidence that the prescribed security measures

were. not carried out by the staff on duty at the time of the disturbance. It is our opinion, based

on the evidence, that reasonable additional security measures would not have minimized the risk
that persons in the employ of the Canadian Penitentiary Service might have been taken and held

hostage.,

We do, however, express concern that there was'no adequate plan for dealing with the disturbance
once it had occurred.

_ Interpretation

In accordance with tradition established by Commissions of Inquiry and Committees v which have
preceded us, we determined it desirable and appropriate to give a liberal interpretation to the terms of

reference provided by the Commissioner of Penitentiaries.

We are informed that this Commission of Inquiry is the first appointed pursuant to the provisions

of The Penitentiary Act since the Biggar Commission of 1920, which has included in its membership
Persons outside the Public Service of Canada. : .

It became apparent early in the inquiry that the events under investigation could not reasonably be

". ,examined-in isolation. It has therefore been our endeavour to render a report which deals not only with the
precise questions posed in the Terms of Reference but which also will assist the Canadian Penitentiary

Service in lessening the frequency and severity of penitentiary disturbances and devising techniques for

management, control and settlement of such. disturbances when they do arise. We have nonetheless

’ approached our task within the perimeters established by the Terms of Reference.
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The Honorable the Treasury Board

L’honorable Conseil du Trésor

. : T.B. Number = C.T. N°

SOLICITOR GENERAL April 20, 1971
Department — Ministére File — Dossier Date

CANADA

SUBJECT: APPOINIMENT OF COMMISSIONERS UNDER THE INQUIRIES ACT

PROPOSAL: To recommend to the Governor in Council that
commissioners be appointed under Part II of the

Inquiries Act to inquire into disturbances at

Kingston Penitentiary, to fix the remuneration of

such commissioners, and to authorize the employment

and fix the remuneration of clerical and other

assistance.

AUTHORITY: Section 6 of the Inquiries Act.

REMARKS : (1) Disturbances occurred at Kingston Penitentiary

during the period April 14-18, 1971, both days

inclusive.

(2) During these disturbances members of the

‘Penitentiary Service were taken hostage, death
and injury to inmates occurred, and very

substantial damage was done to the institution

and its facilities.

(3) It is desifable that the cause of these

disturbances be ascertained, and that certain

other matters be investigated and reported upon,

which may most conveniently be done by an inquiry

under Part II of the Inquiries Act.

(4) <A draft Order in Council is attached.

P.P. & S. Cat. No. 3600 Rev, 6-65 000181
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ge .
P.C.

CANADA

PRIVY COUNCIL (T.B. REc. : )

His Excellency the Governor General in Council,

on the recommendation of the Solicitor General and the Treasury

Board, pursuant to section 6 of the Inquiries Act, is pleased
hereby to authorize the Solicitor General to appoint....... .Esquire,
of the City of.............-, o£ the City of........ eeeees and

H.......Popp, Director of Custody, Canadian Penitentiary Service,

to be Commissioners under Part II of the said Act, under the

general direction of the said ............Esquire, to investigate

and report upon:

(a) the cause or causes of the said disturbances;

(b) the identity of those persons who fomented or acted as

ring-leaders in the said disturbances;

(c) whether the disturbances were spontaneous or were planned,

and if the latter the extent and nature of the planning;

(d) whether, if the disturbances were planned, knowledge of

the planning came to the attention of any person in the

Canadian Penitentiary Service or should have come to the
attention of any such person;

(e) whether, if any person in the Canadian Penitentiary Service

had knowledge as aforesaid, he took any preventive or other

action, and if so what action;

(£) what bodily harm was occasioned to persons, whether inmate
or staff, during the course of the said disturbances, and

the identity of the persons responsible for causing such

harm;

(g) the extent of damage to buildings and facilities caused

in the course of the said disturbances;

(h) the measures that might be taken to decrease the possibility

of similar disturbances occurring in the future, either at

Kingston Penitentiary or at other penitentiaries;

(i) the circumstances in which penitentiary officers were taken

hostage during the course of the said disturbances, and

whether by the exercise of reasonable precautions on their

part, or on the part of any other person, they or any of

them could have avoided being taken as hostages; 000182
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And His Excellency the Governor General in Council

is further pleased:

(a)

(b)

(¢)

to authorize payment in the sum of $........... to the

said ..........-Esquire, and $..........to the said.........,
for each day or part of a day spent in carrying out their

duties, together with reimbursement of actual and reasonable
expenses incurred by each of them for transportation,

accommodation and meals;

to direct that the said...........Esquire may engage the

services of such experts and other persons as are referred
to in section II of the Inquiries Act, and without Limiting

the generality of the foregoing may

(1) engage the services of a suitably qualified person to

act as Secretary to the Inquiry, at a fee of $.......

per day for each day when the services of such Secretary

are required, together with a mileage allowance at a

rate of 12¢ per mile for each mile necessarily

travelled from his place of residence to the place of

sitting of the Commission; and

(ii) engage the services of reporters at a rate of $25 per

day for each day necessarily in attendance at the

proceedings and at a rate of $1.00 per page for each.

page of transcript furnished to the Commissioners.

to direct that the Commissioners shall furnish their report

to the Solicitor General, in such form as he may request.
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The Honorable the Treasury Boord

L'honoreble Conseil du Trésor

Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loj sur l’accés 4 l'information ;

a

L T.B. Number - C.T. N° |
, SOLICITOR GENERAL April 20, 1971

Depertment — Ministére File — Doasier Date

SUBJECT: APPOINTMENT OF COMMISSIONERS UNDER THE INQUIRIES ACT

PROPOSAL : To recommend to the Governor in Council that

commissioners be appointed under Part II of the

Inquiries Act to inquire into disturbances at

Kingston Penitentiary, to fix the remuneration of

such commissioners, and to authorize the employment

and fix the remuneration of clerical and other

assistance.

AUTHORITY: Section 6 of the Inquiries Act.

REMARKS : (1) Disturbances occurred at Kingston Penitentiary

during the period April 14-18, 1971, both days

inclusive.

# (2) During these disturbances members of the
Penitentiary Service were taken hostage, death

and injury to inmates occurred, and very

substantial damage was done to the institution

and its facilities.

(3) It is desirable that the cause of these

disturbances be ascertained, and that certain

other matters be investigated and reported upon,

which may most conveniently be done by an inquiry

under Part II of the Inquiries Act.

(4) A draft Order in Council is attached.

PP. & S, Cat. No, 3600 Rev. 6-65
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P.C.

CANADA

PRIVY COUNCIL (T.B. REC. )

His Excellency the Governor General in Council,

on the recommendation of the Solicitor General and the Treasury

Board, pursuant to section 6 of the Inquiries Act, is pleased

hereby to authorize the Solicitor General to appoint........ Esquire,

of the City of..........-... » of the City of............., and

H.......Popp, Director of Custody, Canadian Penitentiary Service,
to be Commissioners under Part If of the said Act, under the

general direction of the said ....... .....Esquire, to investigate

and report upon:

(a) the cause or causes of the said disturbances;

(b) the identity of those persons who fomented or acted as

ring-leaders in the said disturbances;

(c) whether the disturbances were spontaneous or were planned,

and if the latter the extent and nature of the planning;

(d) whether, if the disturbances were planned, knowledge of

the planning came to the attention of any person in the

Canadian Penitentiary Service or should have come to the
attention of any such person;

(e) whether, if any person in the Canadian Penitentiary Service

had knowledge as aforesaid, he took any preventive or other

action, and if so what action;

(£) what bodily harm was occasioned to persons, whether inmate

or staff, during the course of the said disturbances, and

the identity of the persons responsible for causing such

harm;

(g) the extent of damage to buildings and facilities caused

in the course of the said disturbances;

(h) the measures that might be taken to decrease the possibility

of similar disturbances occurring in the future, either at

Kingston Penitentiary or at other penitentiaries;

(i) the circumstances in which penitentiary officers were taken

hostage during the course of the said disturbances, and.

whether by the exercise of reasonable precautions on their

_part, or on the part of any other person, they or any of
them could have avoided being taken as hostages; | 000185
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And His Excellency the Governor General in Council

is further pleased:

(a)

(b)

(ec)

to authorize payment in the sum of $........... to the

said .......006. Esquire, and $.......... to the said......... >

for each day or part of a day spent in carrying out their

duties, together with reimbursement of actual and reasonable

expenses incurred by each of them for transportation,

accommodation and meals;

to direct that the said........... Esquire may engage the

services of such experts and other persons as are referred

to in section II of the Inquiries Act, and without limiting

the generality of the foregoing may

(1) engage the services of a suitably qualified person to

act as Secretary to the Inquiry, at a fee of $.......

per day for each day when the services of such Secretary

are required, together with a mileage allowance at a

rate of 12¢ per mile for each mile necessarily

travelled from his place of residence to the place of

sitting of the Commission; and

(Li) engage the services of reporters at a rate of $25 per

day for each day necessarily in attendance at the

proceedings and at a rate of $1.00 per page for each

page of transcript furnished to the Commissioners.

to direct that the Commissioners shall furnish their report

to the Solicitor General, in such form as he may request.
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April 20, 1971.

TO WHOM IT MAY CONCERN:

A Commission of Inquiry will be convened at

Kingston, Ontario, to inquire into the circumstances of

the disturbance at Kingston Penitentiary on April 14 - 18,

1971, inclusive.

The Commission will call and examine witnesses,

view exhibits, examine and record all pertinent documents,

including police and coroner's reports relating to the

disturbance, fix responsibility, if any, assess damages,

make findings and recommendations and report to the

Commissioner of Penitentiaries, providing six copies of

its report. -

The Chairman is hereby appointed a Commissioner

of Inquiries under Section 13, Penitentiary Act, and, as

such, has all the powers of a Commissioner appointed under

Part II of the Inquiries Act.
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I hereby appoint the following to the

Commissionew of Inquiry:

Chairman Mr. W. Kelly,

Ex-Deputy Commissioner,

. R.C.M.P.

Member Mr. P. Desgroseilliers,
Warden,

LeClerc Institution.

Member Mr. A. Trono,

Warden,

Joyceville Institution.

P. A. Faguy,

Commissioner of Penitentiaries.

JRS/SR
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April 20, 1971.

TO WHOM IT MAY CONCERN:

A Commission of Inquiry will be convened at

Kingston, Ontario, to inquire into the circumstances of

the disturbance at Kingston Penitentiary on April 14 - 18,

1971, inclusive.

The Commission will call and examine witnesses,

view exhibits, examine and record all pertinent documents,

including police and coroner's reports relating to the

disturbance, fix responsibility, if any, assess damages,

make findings and recommendations and report to the

Commissioner of Penitentiaries, providing six copies of

its report.

The Chairman is hereby appointed a Commissioner

of Inquiries under Section 13, Penitentiary Act, and, as

such, has @ll the powers of a Commissioner appointed under

Part II of the Inquiries Act.

eevee f2
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~2.

I hereby appoint the following to the

Commissioner of Inquiry:

Chairman - Mr. W. Kelly,

: Ex~Deputy Commissioner,

R.C.M.P.

Member - Mr. P. Desgroseliliers,
Warden,

LeClere Institution.

Member ~ Mr. A. Trono,

Warden,

Joyceville Institution.

P. A. Faguy,

Commissioner of Penitentiaries.

JRS/SR
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April 20, 1971.

TO WHOM IT MAY CONCERN:

A Board of Inquiry will be convened at Kingston,

Ontario, on April 26, 1971, to inquire into the circumstances

in which six penitentiary officers were taken hostage in the

dome of Kingston Penitentiary on the night of April 14, 1971.

The Board will examine exhibits, particularly

Standing Orders and procedures relating to the operation of

the dome, cell blocks and the recreation auditorium at

Kingston Penitentiary, examine details of the recreational

program with particular reference to the numbers of inmates

taking part at any one time, examine witnesses, make findings

including placing of responsibility, if any, and report to

the Commissioner of Penitentiaries as soon as possible after

the completion of the inquiry.

. Mr. H. Popp, Director. of Custody, Canadian

Penitentiary Service, is hereby appointed Chairman and sole

member of the Board.

P. A. Faguy,

Commissioner of Penitentiaries.

JRS/SR
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April 20, 1971.

TO WHOM IT MAY CONCERN:

A Board of Inquiry will be convened at Kingston,

Ontario, on April 26, 1971, to inquire into the circumstances

in which six penitentiary officers were taken hostage in the

dome of Kingston Penitentiary on the night of April i4, 1971.

, The Board will examine exhibits, particularly

Standing Orders and procedures relating to the operation of

the dome, cell blocks and the recreation auditorium at

Kingston Penitentiary, examine details of the recreational

program with particular reference to the numbers of inmates

taking part at any one time, examine witnesses, make findings

including placing of responsibility, if any, and report to

the Commissioner of Penitentiaries’ as s00n as possible after

the completion of the inquiry. f

Mr. H. Popp, Director of Custody, Canadian

Penitentiary Service, is hereby appointed Chairman and sole

member of the Board. /

P. A. Faguy,

Commissioner of Penitentiaries.

IRS/SR
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GOUVERNEMENT DU CANADA>» GOVERNMENT OF CANADA >

od

Po . ~] [security + CLASSIFICATION - DE SécuURITE

“OE J.H, HOLLIES 5 abd
DEPARTMENTAL UR FILE — N/REFERENCE

LL _

[ 7] YOUR FILE — V/REFERENCE

Dp MR, N, HEMBRUFF 285/12 (1)
“ BYRECTOR, FINANCIAL SERVICES bate
| C.P.S8. | 18 February 1972

SUBJECT

SUJET

- C.X.8 Thomas Rathwell
Account for Legal Assistance

You have sent to me for my opinion a letter
from the Director of Kingston Penitentiary dated February 11

concerning the above noted matter.

I must tell you that in my opinion it is quite
clear that the expenses incurred by Mr. Rathwell are4is own a
responsibility in the sense that they are not within the

authority conferred by the Treasury Board Minute referred to

in the Director's letter. Both the letter and the spirit of

the Treasury Board Minute restrict the authority to pay

legal fees and disbursements therein.to instances in which

members of the R.C.M.Police or members of the Canadian

Penitentiary Service are being defended. It is apparent

reading the Minute as a whole that there is no authority for

provision of counsel at public expense when the character or

conduct of a member of the Canadian Penitentiary Service is

being called into question before a Commission of Inquiry.

On the other hand, as I think you realisé, the Treasury Board

—_ Minute will provide authority for payment of counsel should
charges be laid in the civil courts.

I regret that I do not know what is meant by

the last sentence of the Director's letter. There may be

some confusion with the case of Knight v the Queen et al,

but I should point out. that in that' particular civil action

a Special Treasury Board authority was obtained because of

the financial interest of the Crown in the outcome of the

action.

JHU /Lot -3.H, HOLLIES
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