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Irdian Treaties 8 and 11

At its meeting of December 10, 1069, the Interdepartmcntal Iiaison Committee
on Indian Policy established a sub-committee comprising a representative of
each of the Departments of Justice, Finance, Indian Atfiirs and Northern
Development, Treasury Board and Privy Council which exw:ined the proposal
set forth in Cabinet Documcnt lo. 853-68 duted Novemter 19, 1003, The
purpose of this memorandum is to report the findings of the sub-committee.

“I. RBackground

Cabinet Document No. 8953-08 proposed that rather than establish an
Indien reserve system in the Northwest Territories

(a) Canada discharge its 1and obligation under Treaties 8 and
11 on the basis of a cach settlecment;

(b) the amount of the cash settlcment be determirned by an
upward revision of the 1960 valuation of $31.00 an
acre, including minerals;

(c¢) the per acre valuation thus deolermined by the basis of
the cash settlement and negotiation with the Indian
bands of the lMackcnzie District; and

(d) Indians be granted title in fee simple to those plots of
land which they now occupy and be provided with additional

D
areas to meet futurc residential reguirements.

On November 13, 1969 Cabinet directed that the above proposal be further

exemined by the Interdepartmental Liaison Committee on Indian POllCJ as

above noted, in relation to:

(a) the white paper cntitled "Statement of the Government of Canuda
on Indian Policy, 1969", and specifically, the prorosed Indian
Lands Act;

(b) its financial implications; and

(¢c) 1its effect upon the aboriginal rights issue

IT. Findines of Cub-Corndltee

1. (a) It was noted that the setting vp ¢f a reserve sycstem in the

Northwest Turritorics is avainst present policyunnd, in
perticular, the evolviag nortlizrn develomnent strategy. There
are rndicutions that it is not the wish of the Nerthwest
Territories Council to have reserves established.
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(v) he Cub-Comnitiece wes unanimously cof the cpinion, however, that
the rroposal of a cash payment ruther than reserve land, vas,
wvhen progerly understood, a preposal to réncgoti'_tfn the Treatic
rather than Lo nerform a Trealy oblircation ac promised in the
White Paper.s Porformmnee of the oulstnnding lzmd oblirutions

under Lhe Tree!ics eun only he the sotiidre aside of "wd for
recories folloving deeipnulion therdof, after ecasuitation with
the Tndisus, by Lhe person anthorized Lo the Goverrisent of
Caned= "o do .

-(c) Renegotiation of any Treaty nt thiis Stage vould rel ceen to be a
conrse Gff action that could te reec ol )
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(d) © 1f & eueh celllevent wore bo bo sl © asaenred o the L@
Sub=Copenit bee Lhint lepiclalion doeln a1l ehlipations '
to be at an ond wonld be necoessary. Gl gueh 8@ step
at this tine 1o regard to Lhese 1w ¢5 alghb hinder

acceplance of the new Indian policy.
'2. Having accepted thut Lhe proposul is not performunce, Lu’ 1s an
offer that is op for negotiation wnd acceplance, the Cub-
Comittee agrged LLUL the proposal should, since Lt was no
government negotiating pocition, satisfy all criteria cctablished

by the White Fapcr. Upon examinatlion, the proposal could be “

argued to be contrary to the Whitc Teper in a nuaber of respects. f;

¥

(2) Snncial<giiﬁjg¢j'f'vtorv legislation. The 3ub-Comnittee noted fé

that the proposal : 5pe aks of the need for special legislation i

) relating to the edministration of the funds vaid over to the ;
Indian bands. Ouch special logislation, even if it did not i

L)

offend the rrinciples enunciated in the Vhite Puper, would

have the e¢ffcct of reinforcing special ctatus for 1t would :
necessitate the preservation of a definitien for the term “y
"Indian". The Sub-Committce recognized that the performance .
of the Treaties as promiscd in the White Paper recuircs the ?
raintenence of a definition of "Indian" for so long .
as annuities arc paid and reserve lands are held by the Crown. e
llotwithstanding this, however, the Sub-Cummittee concluded #
that the proposal might lead to further entrenching special :
status and discrimination an@ to this extent was contrary .:é
to the thrust of the new Indian policy. ¢ 4
3

(b) Aboriginnl rights. It was the opinion of the Cub-Coumittee i

that it could Le inmplied from the proposal that the
Government of Canada acknowledges that the aboriginal
inhabitants of Canada have continued to maintain an R
interest in the lands that requires to be satisfied. :
Whatever may have been the treatment accorded aboriginal

“nhabitants in the past in respect to land the implication "
of the White Papcr 1s that the Government is nct prepared

today to enter into new proceedings to acquire the

proprietorship in Canada. The Sub-Cormittee was of the ?
view that the proposal amounted to entering into a new .

proceeding and as such could open up the whcle question of
eboriginal rights. 1In this event the Government might be .
required, in order to be consistent, to undertske similar’
proceedings to extinguish the Indian interest in Dritish

Ep - Columbia, the Yukon, Querbec and the Maritimes and the
Eskimo interest in the north.

o? ¥ . =

R a ‘ (¢) Fairness cof cons ideration under existing treaties. The
Sub-Committee also concludcl ‘ﬂzzﬁ£%z-ur\NMqu rives rise

to the implicahion that the fairness and zdequacy of the .
consideration under existing treaties is open for

renegotiation. In making an offor based on the proposal,

the offer may be construed as an acknowledgement by the

Government of Canada that the land entitlement consideration ’

1s unconscionable and ouzht to be rencgotiated. Sicnatories

of other +r§utius could say with logic that the consideration 2
undo? treatics to which they are parties should similarly be ;
exemined. Tovaluation of past considerations would seem to

be an unav01da Lo consequence of the proposal and be contrary o

to the White Paper.

m e — s o 3 3
3. The Sub-Committee also noted that the proposal might, without clear
ivantace 1 veinmne: ¥ : ~ - . N
s advanta e.to the Goverrment of Canada, trench substantially upon the -
Jurisdiction of the Indian Clrims.Commissioner. The land entitlement
under Treatiecs 8 end 11 could give rise,to a claim that is within

" S e [t e Pl s &

the terms of refrerence of the Cornissioner.  The Sur-Cormmittee " A

COo 1 i vt » lend settlérer 9 S e ] ;

zonclndad , the lrnd settl JL auestion oucht nol to be Y
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pre jind d 1 npingz the Commiscioner the rocsibility of proposing ol

or 1nvernti  a new and better rothod Tor Lermining the question Y
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It did nooe econsider Lhat the further dels, wying Lhe aussiion wi
examinod by tie Coomissioner should be a ining factors .?';
having regard to the facl thal the guestior L oalready been in 4 A
issue for mauy ycars. "4

-
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4. The Sub-Committece was concerned with the financial Implications
of a cash settlement should this course be decided upon ultinately.
It was noted thzt rising land voalues and iucrossing populallon would
affect substantially a final sctllement on this basis. Values are ¥
rising in the existing settlements, which with the exception of three
or four, have developed around comuunities that arc or werc almost
exclusively Indian. The location of poscible reserves would be a
critical factor as valustion depends upon proximity to roads or
water frontage, population centres, essentiel services and active
mineral development. Some measure of what is involved in terms of,

" acreage and probable cost is set out on the Lable below.

e:
NS e

Estimated Indian :
Population Cost per Total Cost

Year ' __ (at end of year) Land Entitlenent acre - (Millions of $)
1960 Ls6T 596,096 $16.00 9.5
1965 - 5569 712,832 31.00 22.0

; e 11968 6082 718,496 40.00 31.1

 ¥ | 1975 7347 (Estimated) 9Lo,k16 ?- 2 

5. Conclusion

In light of all the above considerations the Sub-Committee is of the
opinion that the only feasible course at present open to the Government
in respect of the land scttlement question is

(a) the acceptance of the issue a3 one of priority by the Indian

Claims Commissioner should the Indians in question decide to
submit it to him, and _ ' . £}
(b) in the interval, no action be taken in respect of the land
settlement except insofar as it may be included as an
unidentifiable part of the total consideration being|offered
to the Indian people by the Government of Canada for
relinquishment, of special status, rather than as settlement o
of a treaty obligation. d
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J. B. Bergevin,
Chairman,
Sub Committee on Indian Policy.
Members:
E.R. Olson, Denartment of Justicc ’ ! £
T.K. Shoyama, Department of Finance ;
J.L. Fry, Treasury Board , ' o
N. Prefontaine, Privy Council Office \ :
J.=B. Pergevin, Department of Indian
. Affairs and Northern Development. 4, N
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