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REPORT OF THE CANADIAN DELEGATION TO THE FIRST SESSION

* OF THE UNITED NATIONS CONFERENCE ON THE LAW OF TREATIES,

HELD AT VIENNA FROM MARCH 26 to MAY 2h, 1968

PART I - INTRODUCTION

1. Origin of the Conference

le This Conference was convened to draft an International

Convention on the Law of Treaties in accordance with Resolutions 2166(XXT)
adopted by the General Assembly on 5 December, 1966 and 2287(XXII) adopted
by the General Assembly on 6 December, 1967, The basic proposal before the

Conference was the Draft Articles on the Law of Treaties and accompanying

commentary contained in the Reports of the International Law Commission on

the second part of its 17th session and on its 18th session, published as

G.eAeOoR.(XXI) Supplement No. 9 (A/6309/Rev.1). The General Assembly
resolutions called for the Conference to meet in two sessions in 1968 and

1969. The plan of work of the Conference was that the first session would

consist almost entirely of work in Committee of the Whole and the second

session would complete the work of the Committee of the Whole and then

proceed to deal with the draft articles in Plenary.

2e The Canadian Delegation

22 The Head of the Canadian Delegation to the Conference was

Mr. Max Wershof, Canadian Ambassador to Denmark. He was assisted, during

the first five weeks of the Conference (March 26 to April 26) by
Richard McKinnon of the Canadian Permanent Mission, Geneva, and during

the last four weeks (April 28 to May 2h) by A. W. Robertson, of the
Canadian Permanent Mission, New York and Js Se Stanford of Legal Division, .

Department of External Affairs, Ottawa. ew

3+ Although he was not a member of the Canadian Delegation,
' reference should also be made to the contribution of Prof, Hugh Lawford

of the Faculty of Law, Queen's University, Kingston, who was largely

responsible for the preparation of the commentary for the Canadian

Delegation on the I.L.C,. draft articles.

36 Preparatory Meetings

he On January 26 and. 29, 1968 preliminary meetings to discuss
the position of various governments at the Conference in respect of certain

of the more important articles took place in London among representatives

of the U.S.A., the United Kingdom, Canada, Australia and New Zealand.

These meetings were followed, later in the week of January 29, by similar

meetings at Strasbourg of representatives of governments members of the

Council of Europe and, on February 5=7 in Paris, by meetings of representa-
tives of the W.E,0. group ‘as a whole. ‘
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S. The primary purpose of these meetings was to permit exchanges

of views of representatives of western governments on the I.L.C. draft

articles and to raise, but not to decide upon, questions of tacticse Full

reports of the London and Paris meetings by Mr. Stanford and by the British

Foreign Office and Council of Europe Secretariat, respectively, appear in

the files. While, as will appear from later parts of this report, the

meetings cannot be said to have contributed significantly to the effective

functioning of the W.E.0. group at the first session of the Conference,

nevertheless Canadian representation at these meetings was of great value

in the preparation of the instructions of the Canadian Delegation,

he Articles of Particular Concern to Canada

6. As one of the world's major treaty making States, Canada has

a real and practical interest in the whole of the proposed Convention on

the Law of Treaties. However, certain aspects of the draft convention are

of particular interest to Canada.e The Articles in the IeL.C, draft which

were of special concern to the Canadian Government and toward which the :

major Canadian effort in the first session was directed were the following:

Articles 1 and 3, with particular reference to the question

whether the proposed Convention is to apply to the

relations inter se of States parties to a treaty to

which an international organization is also a party.

Article 5(2) dealing with the capacity of component

members of a federal State to conclude treaties.

Articles 16 and 17 concerning the rules governing the

formulation of reservations and objections to

reservations and the legal effect of objections

to reservations.

Article 22 concerning provisional entry into force,

including termination of treaties provisionally

in force,

Articles 27 and 28 concerning general and supplementary

rules of interpretation, particularly the role of —

travaux préparatoires.

Article 39 concerning the validity and continuance in

force of treaties, to which is related the question

whether a claim that a treaty is void.ab initio is

subject to the procedures of Article 624

Articles 45.50, 57,-59 and 61 setting out the substantive

grounds upon which a treaty may be declared void or

invalid or may be terminated.

* 23
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Article 62 concerning the procedures to be followed in

respect of claims of invalidity, termination,

withdrawal from or suspension of a treatys

S. Officers of the Conference

7» The Conference Officers were:

President: Roberto Ago of Italy

Vice Presidents (23): Representatives of Afghanistan,
Algeria, Austria, Chile, China,

Ethiopia, Finland, France,

Guinea, Hungary, India, Mexico,

Peru, Philippines, Romania,

Sierra Leone, Spain, UeSeS.Rey

U.AR., United Kingdom, U.S.A.,

Venezuela and Yugoslavia.

All were appointed for both sessions

of the Conferences except Spain, .

whose place during the 1969 Session
will be taken by Guatemala.

Chairman of the

Committee of the Dr. Tasiem 0. Elias of Nigeria

Whole:

Rapporteur of the

Committee of the Eduardo Jiménez de Aréchaga
Whole: ' of Uruguay.

Drafting Committee: Chairman: Mustafa Kamel Yasseen of

: Trade

Members: Rapporteur of the Committee

of the whole and representa-

tives of Argentina, China,

Congo (Brazzaville), France,

Ghana, Japan, Kenya,

Netherlands, Poland, Sweden,

U,5.5.R., United Kingdom

and UeSeAs

6. Organization of the Work of the First Session

8, The substantive work of the First Session took place in the

Committee of the Whole under the Chairmanship of Dr. Elias of Nigeria. The

Committee of the Whole considered all 75 articles of the I,L.C. draft and

ool
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seven new articles. It approved 69 articles (including new articles 9 bis,

10 bis, 23 bis, and 69 bis) with many amendments to the I.L.C. text,

deleted one (ILC draft Article 38 on modification by subsequent practice)
and deferred decision on nine I.l.C. articles and three new articles (5 bis,
62 bis and 76) to the Second Session.

9. The procedure followed was to consider the I.,L.C. articles

in numerical order. In respect of each article the Committee of the Whole

considered the I,L,C, text together with any amendments proposed by repre-

sentatives. Those amendments which were considered of a substantive nature

were voted upon and, at the conclusion of debate and voting, the Isl.C.

text, together with substantive amendments, adopted by the Committee of

the whole(by simple majority,as opposed to the two-thirds majority which

will be required for the adoption of articles and amendments in Plenary)

and amendments of a drafting nature were referred to the Drafting Committee,

It should be noted parenthetically that the Chairman frequently ruled

that amendments which appeared to the Canadian Delegation (as well as others)

to be substantive were only drafting amendments, He therefore referred

them to the Drafting Committee without vote and hence without direction

from the Committee of the Whole on the substantive issues raised. In most

such cases the substantive issue was resolved in the Drafting Committee

although in a few cases, in the closing stages of the first session, the

Drafting Committee referred such substantive amendments back to the Committee

of the Whole for decision.

10. After the Drafting Committee reached agreement on the text

of an article the article was then referred back to the Committee of the

Whole which, almost without exception, adopted the Drafting Committee text

without a vote, In a few instances the Drafting Committee text was either

adopted or amended by vote,

11, Special mention should also be made of the role of the TaleCe

Special Rapporteur, Sir Humphrey Waldock, who was present at the Conference

as Expert Consultant. It was customary for him, at or near the end of

debate on the more important articles, to explain the reasons which nad led

the I.L,C. to adopt its text. He would also, on some occasions, comment

upon and criticize certain of the substantive amendments proposed, often

with a decisive influence on voting on the amendments in question, Sir

Humphrey attended meetings of the Drafting Committee as well as those

of the Committee of the Whole.
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PART II ~ THE WORK OF THE FIRST SESSION

1. The Rapporteur's Report

12, The Report of the Committee of the Whole on its work at

the first session of the Conference (A/CONF. 39/C.1/L 370 and addenda 1-7)
records in detail the work of the First Session and should be considered

an Annex to this Report. It should be noted that, as there was insuf-

ficient time at the end of the first session to permit adoption by the

Committee of the Whole of the Report prepared by the Rapporteur, this

document must be considered as a draft report, to be adopted by the

Committee of the Whole at the opening of the second session of the Conferences

Chapter II of the Rapporteur's Report describes the proceedings of the

Committee of the Whole article by article and Chapter III contains the

text of those articles and resolutions which were adopted by the Committee.

No attempt will be made to duplicate this information in the present Report,

however a more detailed account of what happened to articles of particular

concern to Canada is set out in Section 4 of this Part of the Report.

2. Articles upon which the Committee of the Whole

took no decision

132 The Committee of the Whole took no decision on Articles 2,

5 bis, 8, 12, 17, 26, 36, 37, 55, 62 bis, 66 and 76 for the reasons indicated
below.

1h, <A group of communist and African states introduced an amend~

ment (Lel9/Revel) to Article 2 (Use of Terms) which sought to add to that
Article a definition of a "General multilateral treaty" as "a multilateral

treaty which deals with matters of general interest for the international

community of States," This was directly related to amendment Le7l by

eleven states that a new article 5 bis be added to the draft Convention,

to provide that "All States have the right to participate in general

multilateral treaties in accordance with the principle of sovereign

equality." Thus the "all states" question, which has arisen at other

codification conferences in connection with the final articles on accession,

arose at this conference as a question of substance to be dealt with in the

body of the Convention itself, In addition, France introduced amendment

Le2h, paragraph 3 of which sought to add to Article 2 a definition of a

"restricted multilateral treaty".

15. The concepts of general and restricted multilateral treaties

had possible implications for other articles as well. These were articles 8

(adoption of the text), 12 (consent expressed by accession), 17 (acceptance
of and objection to reservations), 26 (successive treaties relating to the

same subject matter), 36 (amendment to multilateral treaties), 37 (modification

of multilateral treaties between certain of the parties only), 55 (suspension

of a multilateral treaty between certain of the parties only) and 66

(consequences of termination of a treaty). However, neither the sponsors

004236
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nor the opponents of Article 5 bis and the two additions to Article 2

indicated any desire to bring the issues to the floor during the first

session and consequently Articles 2 and 5 bis, together with the other

articles referred to above, were put over for consideration by the

Committee of the Whole at the second session. .

16. Western efforts to introduce into the draft a provision

for compulsory third party settlement of disputes arising out of the

application of Part V took the form of amendments to paragraph 3 of

Article 62, When it became clear that the Afro-Asian countries were

prepared to join with the communists to force through Article 62 in the

form adopted by the I.L.C., the Sweden et al proposal (L.352/Rev.1/Corrsl)
for compulsory settlement was changed from an amendment to Article 62

(which would have been defeated) to a proposed new article, 62 bis

(l4e352/Rev.2), and other western amendments in the same sense were similarly

transformed into amendments to proposed new Article 62 bis, By general

agreement consideration of the compulsory settlement of disputes by the

Committee of the Whole was put over to the Second Session.

. 17. Article 76 is a new article, proposed by Switzerland, which

would make the entire Convention subject to the compulsory jurisdiction of

the International Court of Justice. It was introduced by the Swiss dele-

gation as a matter of principle and without any expectation that it will

be adopted. It will presumably come up for consideration, and either be

withdrawn or defeated, at the second session when the Conference considers

the final articles,

32 Resolutions adopted by the Committee of the Whole

18. During its consideration of Article 1 (Scope of the Convention)
the Committee of the Whole adopted a motion requesting the Drafting Comnittee

to prepare a resolution by which the Conference would recommend that the

General Assembly ask the IeleC. to study the question of treaties concluded

between States and international organizations or between two or more inter~

national organizations, This resolution appears in document A/CONFe39/C.1/2.

19, During its consideration of Article 9 (Coercion of a State)

the Committee of the Whole adopted a resolution (L.323) for recommendation

to the Plenary deploring the threat or use of economic and other forms of

pressure in connection with the conclusion of treaties. The reasons for

the adoption of this resolution are discussed on page 9 of this Report.

The texts of this resolution and the resolution referred to in the preceding

paragraph are reproduced in Chapter III of the Draft Report, Both resolu-

tions have yet to be adopted by the Plenary at the second session,

ool
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20. Finally, the Committee of the Whole and the Plenary adopted

Nigerian draft resolution L.378, fixing the Second Session of the Conference

for 9 April to 21 May 1969 in Vienna,

hh, Action Taken at the First Session on Articles of

Particular Concern to Canada (see Part I.l)

21. Articles 1 and 3: The delegation was instructed to

Toress for clarification of the question whether the

proposed convention is to apply to relations between

States parties to a multilateral convention to which

an international organization is also a party." In

this the delegation was successful. Article 3(c) as
adopted by the Committee of the Whole provides that

the Convention will apply to such relations.

Article 5(2): The delegation was instructed "to

support (but not to initiate) any move to delete the
Article", The main objective was to secure deletion

of paragraph 2 in order to avoid recognition in the

Convention, as finally adopted,of the principle that

component members of a federal State may in certain

circumstances enjoy a treaty-making capacity. There

were proposals to delete the Article and these were

supported by the delegation. In the event, however,

Article 5(2) was retained by a simple majority, due

largely to the efforts of the U.S.,S.R. and its allies,

who were concerned about the continued international

personality of Byelorussia and the Ukraine, and to the

fact that France was able to align the countries of

the French community in support of the article. A

fully detailed report on the debate and voting on

this Article appears in the Departmental files.

The delegation was further instructed "to support

amendments to paragraph 2 so that political sub-

divisions are not termed States", In this the

delegation was successful and the opening words

of paragraph 5 now read "Members of a federal

union se." rather than "States members of a federal

union 44." which was the I.Ll.C. text. In view of

the provisions of Article 1 that the Convention

applies only to treaty relations between States, this

amendment may be of critical importance should Canada

decide that at the second session it wishes to press

for the deletion of paragraph 5(2). In this connection

28
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it should be noted that a two-thirds majority will

be required for adoption of this Article, including

paragraph 2, in Plenary.

The Canadian statement on this Article delivered in

the Committee of the Whole was prepared in the

Department and appears among the Canadian statements

appended to this Reporte

Articles 16 and 172 The delegation was instructed to

"oress for a resolution of the apparent ambiguous

and conflicting effect of Articles 16(c) and 17()(c)"s
The former prohibits reservations which are incompatible

with the object and purpose of the treaty whereas the

latter provides that any reservation becomes effective

upon its acceptance by another contracting State. It

was not possible to secure resolution of this question

by amendments to the texts of one or both of the

Articles. The question was dealt with by the Expert

Consultant however and the position under the present

text is set out in the summary of his statements
appearing in the Summary Record of the 2th and 25th

meetings of the Committee of the Whole, In summary,

the situation is that, while Article 16(c) seeks to —

state an objective rule concerning reservations, it

will be for each country to decide for itself whether

a specific reservation is or is not compatible with.

the object and purpose of the treaty. The result is

that Article 17(4)(c) will operate in respect of any

reservation which is accepted, even including one

which might be judged by objective standards to be

incompatible within the meaning of Article 16(c).

Article 223 The delegation was instructed to seek

to have included in the Convention a provision which

would deal specifically with the termination of a treaty

which was only provisionally in force. In this the dele-

gation was successful and Article 22(2) adopted by the
Committee of the Whole provides for termination of the

provisional application by simple notification by the

State seeking to withdraw from the treaty.

Articles 27 and 28: The delegation was instructed to oppose

a U.S. initiative to seek to raise preparatory work from

a supplementary means of interpretation to a source of

interpretation to te considered on a par with the text

of the treaty, There was general opposition in.the

Conference to the U.S. initiative which was defeated

in Committee of the Whole by a wide margin.

09
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Article 39: The delegation was instructed to

seek, in coordination with the W.E.0. group, to

establish that all claims of invalidity were subject.

to the procedures set out in Article 62, whether the

claimant alleged that the treaty was void ab initio

or only that it was voidable, As a result of a

French oral amendment, the second sentence of

Article 39(1) was transferred to Article 65. At

the meeting of the Committee of the Whole,

the Drafting Committee formulation of Article 65
was discussed and amended, A specific reference
to the procedures in Article 62, inserted by the
Drafting Committee, was deleted by the Committee

of the Whole but the summary record of statements

made at that meeting discloses the understanding

of the Committee that all claims that a treaty is

void or invalid are subject to Article 62, The

only contrary understanding was expressed by the

Cuban representative,

Articles 5-50, 5759 and 61: The delegation was
instructed to seek, in consultation with other

members of the W.sE.O. group, a satisfactory formu-

lation of the Articles which set out the substantive

grounds for invalidity and termination of treaties.

In this connection Articles 9 and 50, in particular,
should be mentioned. A group of 19 non«aligned

States proposed an amendment to Article 49 (Coercion
of a State) to include the threat or use of economic

or political pressure as a ground for rendering a

treaty void, This initiative was successfully

resisted by means of a compromise proposal whereby

the I.L.C. text of Article 9 was left unchanged

and the Committee adopted a resolution condemning

"the threat or use of pressure in any form, military,

political or economic, by any State in order to

coerce another State to perform any act relating

to the conclusion of a treaty in violation of the

principles of sovereign equality of States and

freedom of consent", One factor which made this

compromise possible was the position of the communist

delegations, who are reported to have informed the

sponsors of the non-aligned amendment that, while

they would not oppose the amendment, its adoption

would render more difficult their eventual adherence

to the treaty. The resolution adopted in Committee

has still to be adopted in Plenary at the second

session,

oel0
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With respect to Article 50 (jus cogens) the delegation

was instructed "to seek clarification of the criteria

for determining the existence of a norm of jus cogens".

This objective was at least partially achieved in that

the text of Article 50 adopted by the Committee of the

Whole defined a norm of jus cogens as "a norm accepted

and recognized by the international community of

States as a whole as a norm from which no derogation

is permitted", This formulation of the Article was

an improvement over the I.L.C. draft, though somewhat

short of an ideal clarification of the criteria for

determining rules of jus cogens.

Article 62: The western group failed at the

first session to secure support for an amendment to

Article 62 or even acceptance in principle of the

concept of compulsory independent settlement of

disputes arising in the application of Part V.

Detailed reports of developments in connection with

this question appear in the file. The essential elements

are that, while it appeared at one point that majority

support existed at least for the principle of compulsory

third party adjudication, by the time Article 62 came to

be discussed in the Committee of the Whole such a majority

no longer could be found, The commnist and Afro-Asian

representatives were determined to use their voting |

majority to force through the I.Ll.eC. text of Article 62

rather than seek a consensus, and proposals for compulsory

third party adjudication were saved from this voting

guillotine only by the device of being re-formulated as

proposals for a new Article 62 bis which, by consent, was

put over for consideration during the second session.

22. To summarize briefly, the matters remaining to be considered
in Committee of the Whole during the second session include:

(a) The "All States" question,

(b) Restricted Multilateral Treaties,

(c) Compulsory settlement of disputes, and

(d) final articles, which will include questions of «

entry into force, reservations and probably the

"All States" question again, in its more usual and

more narrow context of the accession article to

this Conventione

eell
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PART III ~ COMMENTARY ON CERTAIN ASPECTS OF THE CONFERENCE —

le The W.E.O. Group

232 Aside from the fact that it served as a forum for

consultation, in which members learned of each others' views, the

western European and other States groups functioned most ineffectively

at the first session, The London and Paris meetings had disclosed a

broad similarity of approach by western governments to the I.L.C, draft,

but this was not translated into effective action at the Conference. In

commenting upon this ineffectiveness one might focus on two aspects,

coordination of tactics and lobbying.

2h. With respect to coordination of tactics there was little

inclination on the part of Western representatives to subordinate their

individual views (which sometimes appeared to be personal rather than .

governmental positions) to achieve a consensus within the group and enable

the group to function effectively as a bloc on important issues. On one

of the rare occasions when the W.E.O. group did succeed in agreeing upon

a tactical position to be adopted in the Committee of the Whole (in respect
of Article 62) this agreement evaporated under pressure within a matter of

a few hours and the group was in complete disarray during the Committee

meeting, During W.E,0. meetings it was the practice to exchange views

frankly. This exchange necessarily involved determining not only what the

group's desired objectives were but also what elements of a particular

problem represented the minimum acceptable for western governments and

in what areas concessions could be made. Unfortunately it was the practice

of some members, particularly the Swedish delegation, to adopt this

"minimum" position as its own and begin seeking non-aligned support for

it. In this way our minimum position became, in effect, the West's

starting position and all the acceptable concessions were made without

any return concessions from the other groups.

25, This situation was made more acute by the relative degree of

lobbying activity carried on by Western delegations, Whereas the Swedish

delegation, sometimes assisted by the Netherlands delegation, was active

(but enjoyed little success) in pressing for acceptance of minimum western

objectives, the major Western delegations were considerably less active in

pressing for the more desirable Western objectives, Of the three major

Western delegations, the United Kingdom was probably the most active, and

the French delegation the least active, in lobbying for Western political

objectives. The lack of initiative was particularly noticeable in the

French delegation (admittedly much smaller in number than those of the

Us5.4. and the U.K.), not so much because it was more pronounced than in

eel2
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other (smaller) Western delegations, but because one might have expected

more from a major Western power, This may, however, have been a deliberate

policy of the French Delegation, reflecting a less forthcoming attitude to

the draft convention than other W.E.0. States.

26, One is forced by the experience of the W.eE.0. group at the

first session to recognize that the subject matter of this conference is

not of sufficient direct and immediate political significance to Western

governments to lead them to attach real importance to cohesive action in

pursuit of even the major Western political objectives in the conferences

It remains to be seen whether these attitudes will change between sessions.

Even if they do, however, a great deal of the Western position will have

been already eroded.

2@e The Afro-Asian and Communist Groups

27. Neither of these two groups indicated a willingness to

proceed on a "consensus" basis on the matters of particular concern to

the Western groupe The Afro-Asian Group in particular, led by India,

Ghana and Kenya, indicated that it.was prepared to use its voting majority

as required to force through its views, without seeking compromise solutions.

It is to be hoped that this attitude will change prior to consideration of

the Convention in Plenary, where a two-thirds majority will be required.

If it does not change, the Western group may be faced at the Plenary with

a choice of either accepting a Convention in which certain key articles

are drawn entirely on Afro-Asian lines or of seeking a blocking third to

prevent the adoption of any such articles at all. While neither choice is

attractive, it appears clear that Western States will have to find some

method of making clear to the Afro-Asian governments their strong feelings

(if indeed such strong feelings exist) concerning certain elements of the

draft convention, if a spirit of compromise on the part of the Afro~Asians

is to be induced for the second session,

oe13
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PART IV - FUTURE ACTION

1, Inter-~sessional Meetings

28. It has been agreed, at least by the old Commonwealth-USA

group, that inter-sessional meetings to discuss the matters to be considered

at the second session are desirable, No firm arrangements for such meetings

have been made, however, it was tentatively suggested at Vienna that they

might take place in New York immediately prior to the beginning of meetings

of the Sixth Committee at the 23rd UNGA. At or about the same time meetings

of the broader W,E.0, group may also be arranged.

2. Article 5

29, Although there was only a simple majority rather than a

two-thirds majority in favour of Article 5(2) in the Committee of the Whole,
it is far from certain that the article will fail to secure a two-thirds

majority in Plenary at the second session. It will therefore be necessary

to decide whether Canada wishes to take an initiative inter-sessionally,

through approaches in certain selected capitals, toseek support for the

amendment or deletion of Article 5(2). In this connection it should be

noted that if representations are to be made in capitals, they should be

made well in advance of the second session. This matter will be the subject

of further consideration within the Department.

3, Part V

30, If a satisfactory outcome is to be achieved in respect of

Part V (articles 39 to 68 dealing with the invalidity, termination and

suspension of treaties), in particular the question of compulsory third

party adjudication of disputes, it will be necessary, as indicated earlier

in this Report, to seek the support of non-Western countries. In this

connection the United Kingdom Delegation to the Conference in Vienna has

suggested the possibility of raising the matter at the Commonwealth Prime

Ministers meeting scheduled for early January 1969. In addition, to

supplement these efforts, Canada may wish to consider making direct

bilateral approaches to the West Indian governments represented at the

Conference, Jamaica, Guyana and Trinidad and Tobago, and perhaps also to

the more recalcitrant Afro-Asian Governments, in particular those of Ghana,

India and Kenya. In all these cases it was the Canadian Delegation's view

that the particular representatives of these States had flexible instructions

and were acting very much on their own initiatives. Conceivably, therefore,

political pressure brought to bear by Canada at a sufficiently high level,

in respect of a few key articles, might enable the attitudes of these States

to be altered before the second session.

eel
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ANNEXES

le The Draft Report of the Committee of the Whole

on its Work at the First Session of the

Conference prepared by the Rapporteur.

lls Statements made in the Committee of the Whole

by the Canadian Delegation.

lll. Summary of Canadian Delegation Voting on Adoption
of Articles by the Committee of the Whole,
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ANNEX I

THE DRAFT REPORT OF THE COMMITTEE OF THE WHOLE ON ITS WORK

‘AT THE FIRST SESSION OF THE CONFERENCE PREPARED BY THE RAPPORTEUR

This Annex is the Draft Report of the Committee of the Whole on

its work at the first session of the Conference. Insufficient copies of

the Draft Report are available at the time of preparation of this report

to permit its inclusion with this report. However the draft report

consists of the following documents, available through the European Office

of the United Nations in Geneva:

A/CONF. 39/C o1/L0370
A/CONF. 39/C.1/Le370 Add, 1 (Part A)
A/CONF. 39/C.1/L0370 Add. 1 (Part B)
A/CONF. 39/Ce1/l0370 Add, 2

A/CONF. 39/C.1/L.e370 Add. 3 (Part A)

A/CONF. 39/C.1/L.370 Add. 3 (Part B)
A/CONF. 39/C.1/L.370 Add. 3 (Part C)
A/CONF. 39/C.1/1e370 Add. 3 (Part C)
A/CONF. 39/C.1/Le370 Add. k
A/CONF. 39/Ce1/le370 Add. 5

A/CONFe 39/Ce1/L.370 Add. 6
A/CONF. 39/C.1/L.370 Adds 7

eol6
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STATEMENTS MADE IN THE COMMITTEE OF THE WHOLE BY THE

CANADIAN DELEGATION

The following are the texts of statements made by the Canadian

Delegation during discussions in the Committee of the Whole on the

following articles:

Article 1

5

1

\9

50

55

56

57

59

62

70

72 i

The scope of the present articles.

Capacity of States to conclude treaties.

Separability of treaty provisions.

Coercion of a State by the threat or use of force,

Treaties conflicting with a peremptory norm of

general international law (jus cogens).

Temporary suspension of the operation of a

multilateral treaty by consent between certain

of the parties only.

Termination or suspension of the operation of

a treaty implied from entering into a sub-«

sequent treaty.

Termination or suspension of the operation of
a treaty as-a consequence of its breach.

Fundamental change of circumstances,

Procedure to be followed in cases of invalidity,

termination, withdrawal from or suspension of

the operation of a treaty.

Case of an aggressor State.

Functions of Depositaries.s

ee 17
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SUMMARY OF CANADIAN DELEGATION VOTING ON ADOPTION OF ARTICIES

by the COMMITTEE OF THE WHOLE

The majority of articles adopted in Committee of the Whole at

the first session were adopted without vote and, in most cases, were

declared by the Chairman to have been adopted unanimously.

The following is a list of those articles which, upon adoption

by the Committee of the Whole, were the subject of a vote, with an indica~

tion of how Canada voted in each case. Also included in this list are

articles which were adopted without vote but in respect of which one or

more delegations made statements reserving their positions.

Article 1

h

5

10 bis

yl

43-9

Canada voted in favour of the Article as a whole,

Canada voted in favour of the Article as a whole.

paragraph 1 = Canada dstained.

paragraph 2 =- Canada voted against.

Article 5 as a whole - Canada voted against.

paragraph 1(b) - Canada voted for.

paragraph 2(c) - Canada voted for,

Article 6 as awhole - Canada voted for.

Canada voted in favour of the Article as.a whole.

Canada abstained on the Article as a whole.

Canada abstained on the Article as a whole.

These invalidity articles were adopted without

vote, however, at earlier stages in the debate

on the invalidity articles many delegations,

including that of Canada, emphasized that their

support for these articles was subject to the

adoption of a satisfactory disputes procedure.
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Canada voted to retain the phrase "as a whole"

in the second sentence of this Article. However

Canada abstained on the article as a whole,

Canada voted in favour of this Article as a whole,

This article was adopted without vote, but subject

to reservations by the UsS., the U.Ke and France

concerning the applicability of the disputes

procedure to sube-paragraphs 2(a) and 2(c).«

- This article was adopted without vote, but subject
.to a reservation of further amendment by the

Canadian delegation on the ground that the incor-=

poration of the concept of suspension on the text

reported out of the Drafting Committee was not in

accordance with the substance of the amendment

proposed by Canada and adopted by the Committee

of the Whole. —

This article was adopted without vote, however
the United Kingdom delegation stated that adoption

‘of this article should not be considered as a

departure from the strongly held view that the

acceptability of this article was conditional upon
the incorporation in the convention of a presumption

in favour of the validity of treaties and an
acceptable disputes procedure.

- Canada opposed a successful motion to delete from

this article the first sentence of paragraph 1

of the text reported out of the Drafting Committee,

Canada abstained on the article as a whole.

~ Canada voted in favour of this article as a whole,
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This version is provisional
because it was prepared before
the records of the eighteenth

session of the I.L.C. became
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Fundamental Change of VCircumstances.

I. The text of Article 59; previous drafts; legislative

history 7

1. The text of the article on the effect of

fundamental change of circumstances on treaties

(Article 59, formerly 44) as adopted by the International

Law Commission at the second part of its seventeenth

session (January 3-28, 1966) and at its eighteenth

session (May 4 - July 19, 1966) is as follows:

Article 59

"Fundamental change of circumstances fem Serengeti eee .
"1. A fundamental changse of circumstances which i

has occurred with regard to those existing at 7

the time of the conclusion of a treaty and which

was not foreseen by the parties, may not be

invoked as a ground for terminating or with-

drawing from the treaty unless: veneer enya ene ne(a) the existence of those circumstances
constituted an essential basis of the

consent of the parties to be bound by

the treaty; and.

(b) the effect of the change is radically
to transform the scope of obligations

still to be performed under the treaty.

2. A fundamental change of circumstances may not

be invoked:

(a) as a ground for terminating or with-
drawing from a treaty establishing a i

boundary ;

(bo) if the fundamental change is the

result of a breach by the party invoking

it either of the treaty or of a different

international obligation owed to the

other parties to the treaty."

(Reports of the I.L.U. on the abovementioned
sessions, U.N. Doc. A/6309, september 9,
1466. These reports will appear in
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printed form in Supplement No. 9 of the
official records of the twenty-first

session of the weneral Assembly.)

2. The following were the successive drafts for

the provision which were prepared and considered for

and by the I.L.c. in 196% and 1306:

(i) Article 22 of the Second report on the

law of treaties by. Sir Humphrey Waldock,

Special Rapporteur, Yearbook of the Inter-

national Law Commission 1963, vol. II, po. 79.

(1963 Waldock Draft)

(ii) Text of Article 22 proposed by the

Drafting Committee on June 28, 1963, (YBILC,

1963, vol. I, pe 249)

(iii) Revised text proposed by the vrafting

Committee on July 9, 1966, (op. cit. p. 295.)

(iv) Article 44 of the 1964 Report of the I.uL.C.

Text identical with preceding item (iii).

(YBILC 1963, vol. LI, p. 207; also U.A.O.R.

18th session, supplement No. 9, A/5509.) (1963

1.L.C. Draft.)

(v) Text revised by the Special Rapporteur in

the light of Government comments. (Fifth keport,

A/CN.4/184/Add. 3, January 3, 1966, p. 20).

(1966 Waldock Redraft) .

(vi) Text of Article 44 proposed’ by the Drafting

Committee on yanuary 27, 1966 (A/CN.4, SR. 842.

paragraph 38.)
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(vii) Article 44 of the January, 1966 Report of

the I.L.C. (report on the second part of its

17th session, A/CN.4/184)

(viii) Article 59 of the May-July , 1966 Report of

. the I.L.C. (report on its eighteenth session,

A/6309. Itdentical with preceding item (vii)

and reproduced supra under 1.)

43. Comments on the 1964 draft by the Governments

of Australia, Denmark, 1tsrael, Jamaica, Portugal, Turkey,

the United kingdom, the United states, the Netherlands,

Sweden and Canada and statements on that draft made by

delegations to the Sixth Committee of the General

Assembly will be found in doc. A/CN.4/175 and addenda

1 to 3. These comments will be reproduced in a comprehensive

U.N. document: A/6309/Add. 1

II. The limited scope of the present Memorandum.

4, in the present memorandum the history and

development of the controversy centering around the

statement that conventio omnis intellegitur rebus sic

stantibus from the glossatores and the founders of

modern international law to our time will not be

examined. for the practical purposes of the Study Group

it will be appropriate if the memorandum addresses

itself to the following questions: i

A. Whether the draft Articles on the Law of

Treaties which are now before the General
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Assembly and which the I.L.C. recommends should

be referred to an international conference of

plenipotentiaries with a view to the conclusion

of a convention on the subject (A/6309,

para. 36) should contain, or retain, an article

on the effect upon treaties of a fundamental

change of circumstances, and

8. Whether Article 59 as drafted defines the

conditions for the invocation of a fundamental

change of circumstances with sufficient

strictness for it to be acceptable as part of the

codification of the law of treaties. (Waldock

in A/CN.4/sSR. 835, para. 2.)

C. Under C some questions of a general nature

will be dealt with. _

1II. Examination of Draft Article 59.

A. The question of the desirability

of a provision on fundamental change

of circumstances.

5. Mr. Amado recalled (694th meeting of the

I.u.U., YBILC 1964 vol. I, p. 142, para. 65; quoted by

Mr. Rosenne in A/CN.4/SR. 834, para. 11) that the

jurists of his generation had been always inclined to

adopt a defensive attitude "to the insidious wiles

of that serpent of the law, the rebus sic stantibus clause."

One member of the I.L.U., Mr. Ruda, voted against what
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now is Article 59 and another, mr. sbriggs, abstained

on it at the January 1966 neetings of the Commission

(A/CN.4/SR. 842, paragraphs. 53, 55 and 57). A

number of Governments and delegations voiced their

opposition to the article. These included Governments

of very different political attitudes: Colombia,

Romania, Turkey and the United States. The United States

expressed its reservations about the incorporation

of the rule rebus sic stantibus in the draft, at any

rate in its 1963 form. It seemed highly questionable to

the united states whether the concept of the clause

rebus sic stantibus was capable of codification. The

U.S. Government expressed doubt whether its. incorporation

would be a progressive development of international law.

Many Governments and members of the Commission em- ae RR om ane | RE ee *phasized the dangers which this article may have for

the security of treaties unless it is made subject to

some form of independent adjudication.

6. The Commission, however, did, in general, "not

consider the risks to the security of treaties involved

in the present article to be different in kind or

degree from those involved in the articles dealing with

*

the various grounds of invalidity” or in articles 57 repre COT ren een th Ey ge pine eet"The records of the final voting in July 1966 are
not available at the time of writing.

*" including Article 50 on peremptory norms of inter-
national law. article 37 (now 50) on jus cogens represents

a much greater danger to the stability of treaties
Zthan article 44 (now 59)7 (Waldock in A/CN.4/
SR. 845 para. 3.) oo

Q
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/oreach7, 58 /supervening impossibility of performance/

and 61 /emergence of a new peremptory norm/7. The

Commission did not think that a principle, valid in

itself, could or should te rejected because of a risk

that a State acting in bad faith might seek to abuse the

principle. The proper function of codgification, it

believed, was to minimize those risks by strictly

defining and circumscribing the conditions under which

recourse may properly be had to the principle; and

this it has sought to do in the present article."

(Para. 13 of the commentary on Article 59 in A/6309,

page 197 of the mimeographed knglish version.)

7. #+‘\“The Commission was faced", the Special

Rapporteur had said, "with the alternatives of either

stating that no such rule existed, or trying to define

it with sufficient strictness for it to be acceptable

as part of the codification of the law of treaties. The

first course was ruled out because it would certainly not

receive the support of the majority of governments.

Having taken the second course, the Commission had to a

large extent discharged its task by adopting a close

definition of the conditions for the operation of the
rule..ee. The nosition had been reached where the Commission

had arrived at a text which, if applied in good faith,

should not leave any room for abuse of the rebus_ sic
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stantibus principle." (A/CN.4/sR. 835, para. 2).

Article 59 was, Mr. Werdross said, “the most difficult

article in the draft" (YBILC 1963, vol. I., p. 251,

para. 55). It posed the problem "to achieve a balance

between the pacta sunt servanda rule and the cautious

recognition of the need to allow for the modification

of treaties so that excessive rigidity did not prove

harmful to the maintenance of peace" (Mr. Rosenne in

A/CN.4/SR. 834, para. 11).

8. In support of the choice which the Commission

made and which it believed it had to make between

denying that the rebus sic stantibus rule existed on the

one hand and narrowly defining and circumscribing it, on

the other, the following municipal law analogy from an

entirely different field may, perhaps, be not entirely

irrelevant. Under the French Code of Criminal Procedure

of 1808 an improper practice, that of la garde a vue

was constantly employed by the police. An offender

caught red-handed had to be brought before the Procureur
t

de_la Republique within twenty-four hours; this provision

without warrant during the said twenty-four hours. sut

this system was -- illegally but constantly -- extended

to all other cases where the police got hold of a

suspect. The reform of the #rench law. of criminal

procedure of 1957~1959 introduced ea change. In the
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words of a commentator:

"Whenever it is impossible to bring an

evil to an end it is preferable to accept
it willingly and to recognize the

practice rather than to feign ignorance.

Therefore, in a number of cases, the new

Code regularises the situation but _at_

the same time regulates it. Nobody may
be kept in custody for more than twenty-

four hours subject to a possible extension

of another twenty-four hours under written

order from the Procureur de la République"
(Jacques Patey in 9 I.C.L.Q. pe 390 (1960)
Emphasis added). The new vode also provides
additional guarantees.

Similarly, as it is impossible to bring to an end

the centuries old practice of Governments to claim a

fundamental change of circumstances in order to free

themselves from burdensomé’ treaty obligations, the

course chosen by the Commission to regularize the

practice and at the sane time to regulate it seems to

recommend itself. Whether the regulation proposed by the

I.L.U. is appropriate will now be considered.

B. The limiting conditions of the

application of the rule.

The five conditions of paragraph 1

9. In paragraph 9 of its Commentary on Article 59

(A/6309, page 195 of the mimeographed edition) the

Commission lists the following five conditions under.

which a change of circumstances may be invoked as a ground.

for terminating; a bilateral treaty or for withdrawing

from a multilateral treaty:
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\

(1) the change must be of circumstances existing

at the time of the conclusion of the treaty;

(2) that change must be a fundamental one;

(3) it must also be one not foreseen by the

parties;

(4) the existence of those circumstances must have

constituted an essential basis of the consent of

the parties to be bound by the treaty; and

(5) the effect of the change must be radically to

transform the scope of obligations still to be

performed under the treaty.

The exceptions provided for in paragraph 2

10. #urther limitations on the scope of the rule

are the two exceptions defined in sub-paragraphs (a) and

(b) of paragraph 2 of. the article, where it is stipulated

that a fundamental change of circumstances may nat be

invoked: v

(a) as a ground for terminating or withdrawing

from a treaty establishing a boundary;

(bo) if the fundamental change is the result of

a breach by the party invoking it either of the

treaty or of a different, international obligation

owed to the other party or/ parties to the

treaty.

"Pact", “situation", "circumstances"

1l. In earlier drafts (Waldock, 1963, and I.L.C.,
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1963) what is now Article 59. was introduced by a

paragraph providing expressly that a change in the

circumstances which existed at the time when the treaty

was entered into dves not, as such, affect the continued

validity of the treaty (Waldock) or may only be invoked

as a ground for terminating or withdrawing (I.L.C.)

under the conditions set out in the present article.

This paragraph was opposed by some members on the ground

that it expressed a bigs against the rebus sic stantibus

rule and was eventually omitted as not necessary. The

1963 I.L.C. draft did not in the operative provision refer

to a change of circumstances but. to a fundamental change

“with regard to a fact or situation". The Government

of Israel suggested that the expression "fact or

situation" should be correlated with the terminology used

in the error article which. usea the words "error >

related to a fact or state of facts" (Art. 34 of 1963

I.L.C. draft). The Special kapporteur (1966 re-draft)

accepted this suggestion. In 1966 the Commission 7

returned in Article 59 to the traditional terminology

"change of circumstances" while leaving in the error

article (Article 45, formerly 34) the phrase “fact or

situation." The provision of article 59, Mr. de Luna |

said, came into play as a result not of a mere isolated

fact, but of a change in the facts surrounding the
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treaty, in other words, the circumstances. Thus the

traditional term "circumstances" had, he said, the

additional advantaze oi being supported by etymological

considerations, since it was derived from the same

Latin root, i.e. the verb stare ("stantibus")

(A/CN.4/SR. 5334, vara. 56).

The exceptional character of the rule.

le. The 1966 text emphasizes the exceptional

character of this ground of termination or withdrawal

by being framed in negative form: "a...change...may

not be invoked ... unless, etc....". The word "radically"

before "to transform" in varagraph 1(b) serves the same

purpose. (Tunkin in A/CN.4/sR. 834, paragraph 45.)

Subject to the "self-determination" and the “political

change" aspects of the provision which will be referred

to later in this memorandum there has been near

unanimity both among the nembers of the I.L.C. and among

the Governments and delegations which expressed views on

the suestion that the article provides for an exception

from the general rules of international law and must be

inter..reted restrictively. This view is held not onl,

by the Western Governments and the members of the

Voméission who are nationals of Western States, but

also by tastern Kuropean Governments (Czechoslovakia,

Romania) and by the Soviet and Polish members of the v
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Commission. ‘The latter were clearly uncer the impact

of the tiorrors Hitler's abuse of the doctrine of

rebus sic stantibus end his tearing up and violation

of treaties had brought about for their countries and the

world. (Lachs in YBILC, 1964, Vol. I., p. 252,

para. 73) ‘The doctrine of rebus sic stantibus,

Mr. Tunkin said, could not be regarded as a principle

that took precedence over other rules of international

law, nor should it be understood too widely. (op. cit.,

Po 253, para. 81.) The views of Mr. Barto¥ (op. cit.

pp. 148 and 251) and of Mr. Yasseen (op. cit. p. 250)

that the rule rebus sic stantibus was a peremptory norm of

international law (jus cogens) do not seem to have

recommended themselves to the other members of the

Commission. These views played, however, a role in the

Commission's consideration ef the question whether the

operation of the rebus sic _stantibus rule should be

excluded in regard to changes of circumstances for the f

consequences of which the parties have made provision in :
the treaty. This question is dealt with in some detail

below (paragrachs 22-29) where the necessity of further

clarification is stressed. (On the allegations that the

rebus sic stantibus rule is gus cogens see also this H

writer's Memorandum No. 3, February 1966, p. 16) :

Striking a balance .

13. What Mr. Gros saie at the 1964 session about

oe | 004264



Document disclosed under the Access to {nformation Act -

Document divulgué en vertu de la Loi sur I'accés a l'information

~13-

the draft then before it applies, in this writer's

opinion, still more to the 1966 text. After having

recalled how much harm the doctrine on the effects of

certain changes of circumstances had done, and having

emphasized that, consequently, the vommission should not

give the impression that it was encouraging any such

doctrine, he said that the text proposed was clear and

struck a balance between the need to maintain the

stability of treaties and the need to take account of the

effects of a fundamental charj:e of circumstances in

certain cases. (YHBILC 1963, vol. I, p. 2543, para. 84).

Treaties establishing a boundary >

14. The exemption from the rebus sic stantibus rule

of treaties establishing a boundary had in Sir Humphrey

Waldock's 19643 draft been formulated in wider terms:

"Ca) stipulations of a treaty which effect

a transfer of territory, the settlement of a

boundary, or a grant of territorial rights;

\b) stipulations which accompany a transfer of

territory or boundary settlement and are expressed

to be an essential condition of such transfer

or settlement.”

The 1963 vrafting Committee proposed the formula "a treaty

establishing a territorial settlement, a phrase which like
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Waldock's draft was intended to cover not only a

transfer oi territory itself but also ancillary rights

arising from the transfer. (YBILC 1963, Vol. I, p. 250,

paragraphs 27 and 31). This proved not to be acceptable

‘to the majority which wished to avoid any reference to

the grant of territorial rights anc to limit the exception

to treaties which either established a territorial boundary

or actually transferred territory (op. cit. p. 255,

paragraph 18). he phrase "a treaty fixing a boundary"

was therefore used in the 19643 draft of the Commission.

The Governments of the Netherlands and of Australia

suggested a widening of the exception and the Special

Rapporteur agreed that it seemed logical to deal with a

treaty transferring territory on the same basis as one

settling a boundary. In his 1966 redraft he therefore

proposed the exemption from the rule of treaty provisions

"fixing a bouncary or effecting a transfer of territory."

In the January, 1966, meetings he pointed out that it

was not sufficient to refer to treaties which fixed

bouncaries. ‘the expression "to fix a boundary" referred

to the actual delimitation of frontiers and would

exclude such cases as the cession cf an island.

(A/CN 4/SR. 835, para. 16). Accordingly the final text

as approved at the January, 1966, meetings and confirmed

at the eighteenth session in July speaks of a “treaty

establishing a boundary" which embraces treaties of cession

004266



Document disclosed under the Access to Information Act I. .
Document divulgué en vertu de la Loi sur I'accés & l'information

. 

foe

qos
bobe:
Be
bee
:

-15- be

as well as delimitation treaties. (A/6309, Comment OO ae

on Art. 59, para. 11.)

15. It should be noted that the rationale of the oi

exception provided for in paragraph 2(a) is not the

consideration that the provisions of treaties establishing

boundaries are "executed" provisions, but that treaties

of that type were intended to create a stable position.

It would be inconsistent with the very nature of those

treaties to make them subject to the rebus sic stantibus

rule (Waldock in A/CN.4/SR. 835, paragraph 14). However,

the exception is an exception only in regard to provisions

of the treaty which are "executory." If they are

executed they do not come under the rule at all, one :

of the conditions of which it is that the effect of the -

change is radically to transform the scope of the

obligations still to be performed under the treaty

(paragraph 1(b)).

Breach of an obligation

16. As far as the second exception from the rebus

sic _stantibus rule is concerned, i.e. the fact that the

fundamental change is the result of a breach by the party i
1

invoking it either of the treaty or of a different Ee

. [
internationel obligation owed to the other parties to the

treaty (paragraph 2(b)) it is of interest to note that . i:

the waldock 1963 draft had contained a similar but much |

wider clause ("if it /the change/ was caused, or sub-.
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stantially ccntributed to, by the acts or omissions of

but -hiegtthkat
the party invoxing it"),, no corresponding provision appeared

in the 1963 I.L.C. draft. The arguments adduced

against it at -the 1963 session incluced the argument of

Mr. lias who opposed the vrovision "because of the

complications that the theory of contributory negligence,

already a difficult one in municipel law, might introduce

in the international sphere" (YBILC 1963, Vol. I, pv. 147,

paragraph 50). Mr. Barto¥'s opposition had more substance:

He contended thet a change which was caused by the acts

or omissions of the party invoking it could be taken into

consideration, Zi.e. not bar the party from invoking

the change/ for example, in the case of an agricultural

country in process of industrialization, which wished to

withdraw from certain trade treaties, if at the time of

their conclusion the parties had had the agricultural

nature of the country in mind. (op. cit. p. 149, paragraph

63) The 1963 I.L.c. draft being silent on the cuestion, it

was raised again by the comment of the Government of

rakistan which ~roposed thet changes of circumstances which
*

3have teen deliberately trought about or created by one of

the perties tc the treaty should be excluded from its

/the rebus sic stantibus ruie's/ operation (A/UN.4/175,

Add. 5, p. 2; waldock in A/CH.4/shk. 834 para. 2; see also

this writer's Memorandum No. 3 on Article 57, para. 16

on vage 7). The Pakistani suggestion did “not attract
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much sup,ort in the Commission". (Waldock in A/CN.4/SR. 835,

paresravh 17). The text as apnroved at the Monte Carlo

meevings ana confirned et the 18th session of the I.L.C.

ma.es Lt a condition for the a: vlice bility of the exception

that the purty invoking a change which it brought about

teit:tselvo must, in bringing it about, have committed a breach

either of the treaty oz of another international obligation

owed to the parties to the treaty. From this it seems to

follow tuet if the ects which brought about the change

were not unlewful then the rarty is not barred from invoking 4

the change. The exception as thus circumscribed is

"simply an apolication of the general principle of law that

a party cannot take advantage of its own wrong..... AS

such it is clearly applicable in any case arising under

any of the articles. Nevertheless hevinz, regard to the

particular risk that a fundanental change of circumstances — sw owtes etme gene int age temnay result from a breach, or series of breaches, of a

treaty, the Commission thought it desirable specifically

to exclude fron the operation of the present article a

fundamental change of circumstances so brought about".

(Paragraph 12 of the Comment on Article 59, A/6309,

p. 197 of the mimeogvranhed-version.)

Chence of governmental volicy

17. Tris brings us to the related and, in part,

overlapping juestion whether a sutjective change in the

attitude or policy of a government can be invoked by that

government as a ground for terminating or withdrawing from

004269



Document disclosed under the Access to [nformation Act -

Document divulgué en vertu de la Loi sur I'accés @ I'informatio.

t -18=—

a treaty. In his 1963 draft Waldock had »nroposed to

provice expressly that

ta
A change in the policies cof the btate

claiming to terminate the treaty, or

in its motives or attitude with respect

to the treaty, aves not constitute an

essential change in the circumstances

forming the basis of the treaty....."

18. In 1964 the Commission was strongly divided on

this question. Mr. Yasseen claimed that this exception

might conflict with the facts of international life.

Whether the volitical change had been brought about by

revolutionary or by democratic means, it could, in his

view, not be excluded from the sphere of application of

the principle rebus sic stantibus. He went on to say that

if a State had concluded a treaty of alliance with another

Power, and if, thereafter, a revolution took place, one

of tie main objects of which was tc secure the country's

non-alignment, it was hardly conceivable that the new

state of affairs would permit of maintaining the treaty

‘of alliance in force. similarly, if a political party

won an election and changed the foreign policy of the State,

would it be possible, he asked, to maintain an earlier

treaty of alliance in force? (YBILC, 1963, Vol. I,

pe 142, para. 60). Mr. Tunkin agreed with Mr. Yasseen

that the wrovision should be delcted. % could not be

excluded a priori that the change in policies could

constitute an essential change in the circumstances. (op.
v

cit. p. 145, para. 22). Mr. Bartos said that to say

i

: 004270rn te
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that a change in the policies of the State claiming to

terminate a treaty would be against history. Not only a

revolution proper, but far-reaching changes in certain

key sectors, could bring about political changes which

really amounted to an essential change in circumstances.

The Charter recognized the right of peoples to self-

determination and, consequently, their right to make any

political changes they pleased, even if they caused profound

changes in circumstances. (op. cit., p. 149, para. 62).

Mr. Jimenez de Arechaga was also critical of waldock’s

draft provision reproduced in paragraph 17 above but less

so. He held that there was no reason to exclude a

change in the policies of a state from qualifying as a

change in circumstances when certain policies might have

been assumed by the parties to be an essential foundation

or a determining factor in the conclusion of the treaty ,

especially as changes in economic circumstances, for

example, seemed to be admitted. (op. cit., pp. 149/150,

para. 70). Mr. Rosenne agreed that the criticism

aGirected against Sir Humphrey waldock's proposal on this

question was not without justification. He suggested the

inclusion of a provision to the effect that a mere change

of government as such did not affect the continued

validity of the treaty. (op. cit. p. 151, para. 20). On >

the other side, Mr. Briggs agreed that the exception was
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worth keeping. (op. cit. p. 146, paragraph 33, The

‘most emphatic support for the exclusion of subjective

solitical change as constituting a change of circumstances

came from Mr. (now Judge) Gros and from Mr. AO. What

the Commission was concerned with, the former said, was

the case of treaties which, while not incapable of per-

formance, ought to be revised for reasons of equity, an

essential change having occurred in the external circum-—

stances which had been taken into consideration at the time — i

of their conclusion. (op. cit. p. 153, paragraph 35).

Mr. Ago added that if a change in the policies of one of 7

the parties was to be regarded as adequate grounds for ,

impugning the validity of a treaty concluded by that
\

no use concluding treaties. (op. cit. p. 154, para. 43).

Sir Humphrey waldock, pointed out in reply to the critics,

that it was conceivable that in certain types ofttreaty

a change of policy could be regarded as a.change in

circumstances affecting the possibility of continued

execution. The problem would not have come up in respect - :

of treaties of alliance or similar agreements if the

Commission had followed his suggestion in respect of what

now is Article 53 (dealing with the denunciation of a

treaty containing no provision regarding termination) to

provide for an implied right of termination of such

treaties. (op. cit. p. 157, para. 11; see also article 17 Me a ere ee geen at sos
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of waldock's 1963 draft in YBILC 1963, vol. II, p. 64).

Article 44 as adopted in 1964 did not contain the

controversial provision. The Commentary (paragraph 11)

gave the reasons.-:

19. In its comments (A/CN.4/175 page 155) the United

Kingdom Government "doubted whether a subjective change of

policy..... can ever be regarded as a fundamental change

of circumstances." The Special Rapporteur (Fifth

Report, Addendum 3, page 11) listed this comment but

recommended no action on it. The problem was not taken up

at the January, 1966 meetings when the final text of the

present Article 59 was established.

In paragraph 10 of the Commentary on the final text

of Art. 59 (A/6309, page 196) the following is said:

The question was raised in the Commission
whether general changes of circumstances quite
outside the treaty might not sometimes bring

the principle of fundamental change of
circumstances into operation. But the
Commission considered that such general

changes could properly be invoked as a ground

for terminating or withdrawing from a treaty
only if their effect was to alter a

circumstance constituting an essential basis

of the consent of the parties to the.

treaty. Some members of the Commission

favoured the insertion of a provision making

it clear that a_subjective change in the

attitude or policy of a government could

never be invoked as a ground for terminating,

withdrawing from or suspending the operation

* .

Whether the question wad discussed at the

eighteenth session of the Commission cannot be established

at the time of writing when the records of that session

are not yet available.
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of a treaty. They represerted that, if

this were not the case, the security of

treaties might be prejudiced by recognition

of the urinciple in the present article.

Uther members, while not dissenting from

the view that mere changes of policy on the

pert of a government cannot normally be

invoked as bringing the principle into

operation, felt that it would be going too

far to state that a change of policy could

never in any circumstances be invoked as a

ground for terminating a treaty. ‘hey

instanced a treaty of alliance as a possible

case where a radical change of political

alignment by the government of a country a

might make it unacceptable, from the point of — x
view of both parties, to continue with the |

treaty. The Commission considered that a
the definition of a "fundamental change of ‘

circumstances" in paragraph 1 should suffice

to exclude abusive attempts to terminate a

treaty on the basis merely of a change of

“policy, and that it was unnecessary to go

further into the matter in formulating the.

article ¥

With the exception of the first two sentences this

explanation is almost identical with paragraph 1l of the

1963 commentary on the then draft Article 44,

20. The emphasis on unacceptability "from the point

of view of both parties" is, perhaps, not too relevant

because, if both parties believe that the continuation of . 1

the treaty is against their interest then the invocation ©

of the fundamental change of circumstances becomes unnecessary

and the treaty can be terminated by consent of the | ie

parties (Article 51, formerly 38). However, when - A

evaluating the fact that the article does not contain an LA

express provision against the recognition of subjective

policy changes as fundamental’changes of circumstances Pe

‘je. 4 > . e ‘

Tralleg tn eriqinal.
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it is necessary to realize that the Commission was dealing

here with a problem which is, at best, on the borderline

between what is capable of being regulated by law and what

is not and, perhaps, even beyond that borderline.

The problem of self-determination

21. The intrinsic substantive aspects of what now

is paragraph 2(a) relating to a treaty establishing a

boundary have already been dealt with in paragraphs 14

et_seg. above. The clause gave also rise to a political

controversy comparable to thet arising out of the

attempt to exclude changes in a State's policy from the

field of operation of the rebus sic stantibus rule

described in the preceding paragraphs. The controversy

arising from paragraph 2(a) centered around the

relationship between the boundary treaties clause and the

principle or right to self-determination. The outcome of

this issue was, however, different from that which

‘concerned the question of the effect of policy changes.

The alignment was different. While on the question of

policy changes there had been, by and large, a common

front between the members from the developing countries and

of the Soviet and Polish members of the Commission, in the

matter of the relationship between boundary treaties and |

the right of self-determination, Messrs. Tunkin and Lachs,

1

like the Governments of e.g. Romania and Hungary, defended
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what now is paragraph 2(a) against the attacks of

. Vv
Messrs. Tabibi, Bartos and Pal.

22. Mr. Tabibi objected strongly to the boundary

treaties clause alleging that it was inconsistent with

the principle of self-determination. (YBILC, 1963, “

Vol. I, p.- 139, para. 34). Territorial settlements,

he said, affected the fate of millions of human beings and SO fT ET esto exclude them from the application of the article would

undermine its provisions. Such was the speed of change in

the modern world that some treaties could lose their

relevance to reality almost before the wk was ary.

(op. cit., p. 251, para. 46 and p. 253, para. 97). The

parties to a treaty always acted on behalf of their

peoples and the fate of peoples could only be decided in

accordance with the principle of self-determination. That

principle had a bearing on all territorial settlements.

Any attempt to keep a treaty in force against the wishes

of a people would involve a greater danger to peace than

the application of the rebus sic stantibus doctrine.

(op. cit. p. 256, paras. 24 and 25). Mr. Barto$ said that

the draft must not recognize that a treaty effecting a

transfer of territory need take no account of future changes

resulting from the application of the principle that

peoples possessed the right of self-determination. |

(op. cit., pe 149, para. 64; see &lso op. cit. p. 251,

para. 52.) |
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Mr. Tunkin, on the other hand, could not agree with

the view that Article 59 was of special importance to the

newly independent States. Unequal treaties or treaties

imposed on former colonies might be challenged as void on

the basis of other articles of the draft. (op. cit. p. 155,

para. $6). Mr. Lachs doubted the relevance of the

article to the question of self-determination. States were

freeing themselves from colonial subjection and were

gaining independence in accordance with what, he said, had

become a substantive rule of contemporary international

law. Any treaty conflicting with that rule would come

under application of other articles of the draft, in-

cluding Article 61 (formerly 45; emergence of a new

peremptory norm of general international law.) (op. cit.

pe 252, paragraph 78).

Sir Humphrey Waldock said that the principle of self-

determination might be invoked on the political plane

as a special and even legal justification for carrying out

territorial changes but it ought not to be introduced as

an element in the quite distinct doctrine of treaty law

about changes of ciraumstances affecting the validity of

a treaty. He supported Mr. Ago's warning (op. cit., pe. 154,

para. 45) about the danger of providing an easy way to

disturb existing territorial arrangements, and he agreed

with Mr. Tunkin that the issue was just as likely to arise

between new States as between new and olé@ States. (op. cit.

004277 er
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Pp. 158, para. 18). Sir Humphrey said ina later

intervention that if changes in territorial sovereignty

were necessary, they would be brought about by other means

and other procedures than the operation of the doctrine

of rebus sic stantibus. He did not underestimate the

political and legal importance of the principle of self-

determination, even if its precise content was extremely

difficult to define. He was not one of those who denied

that it had any claim to be a legal concept; but it was

not a concept which had any particular place in the law of :

treaties. (op. cit. p. 256, para. 19).

| The Commission itself summed up its consideration of

this problem in paragraph 11 of the Commentary on

Article 59 (A/6309, p. 196) as follows:

"Some members of the Commission suggested
that the total exclusion of these treaties

{treaties establish: ng a boundary/ from the

rule might go too far, and might be
inconsistent with the principle of self-

determination recognized. in the Charter.
The Commission, however, concluded that
treaties establishing a boundary should be
recognized to be an exception from the rule,
because otherwise the rule, instead of being
an instrument of peaceful change, might

become a source of dangerous frictions. It

also took the view that "self-determination",

as envisaged in the Uharter was an independent
principle and that it might lead to confusion,
if in the context of the law of treaties, it

were presented as an application of the
rule cuntained in the present article. By

excepting treaties establishing a boundary

from its scope the present article would not
exclude the operation of the principle of
self-determination in any case where the

conditions for its legitimate operation
existed."
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Changes for the consequences

of which the treaty provides.

22. Waldock's 1963 draft exempted from the operation

of the rebus sic stantibus rule cases where the change

of circumstances "has been expressly or impliedly provided

for in the treaty itself or ina subsequent agreement

concluced between the parties in question."

The 1963 I.L.uU. dra€t would have provided that the

rute did not apply: ".....(b) To changes of circumstances

which the parties have foreseen and for the consequences

of which they have mage provision in the treaty itself,"

The 1966 text while making it a condition for the

application of Article 59 that the fundamental change was

not foreseen by the parties, does not contain a provision

corresponding to the provisions of the waldock and I.L.C.

drafts of 1963 and defining the effect of Article 59 -

on treaties which have made provision for changes of

circumstances.

Neither the records, of the January, 1966 Monte VUarlo

meetings of the Commission, where the final text of the

present Article 59 was established, nor the report on the

eighteenth session of the Commission (A/6309) throw any

light on the reasons why the passage "and for the conse-

quences of which the parties/ have made provision in the

treaty itself" was deleted. It seems, however, that this

004279
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omission is ot considerable importance not only for

answering the concrete question to which the deleted phrase

would have given the reply, but, beyond that, for the more

general problem of the status of the rebus_ sic stantibus

rule in the hierarchy of norms as conceived by the authors

of the 1966 draft and, in particular, of those among them

who were instrumental in effecting the deletion. The

proceedings of the vrafting Committee from which the

new text (A/CN.4/SR. 842, para. 38) emerged took place in

camera. In the following paragraphs certain statements

made during the 1963 session will be cumpiled which explain

the attitude of some members of the I.L.C. to the question

under consideration and which may have furnished the reason

for the deletion of the passage» in the view of Mr. Yasseen
rebus sic stantibus was not a clause, but an objective rule

of jus cogers from which derogation was not possible by

express provision. (Y.H.I.L.C. 1963, Vol. I, pp. 143-144,

para. 59).

24. In commenting on Sir Humphrey's proposal quoted

at the beginning of paragraph 22 above Mr. Barto’ dissented

on the ground that rebus sic stantibus was not now regarded

as an implied clause which could be set aside by the parties,

but a general rule supplementing the pacta sunt servanda

rule. Otherwise the stronger State would always exert

pressure to secure the inclusion of a clause such as that

° . 004280
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referred to in ‘Jaldock's draft. (YBILC 1963, vol. I,

p. 149, para. 63). When criticizing a different

formulation of sir Humphrey's original proposal submitted

by the 1963 Drafting Vommittee (op. cit. p. 249/250,

para. 27) he said that the exact meaning of the proposed

clause ("changes of circumstances for which the parties have

made provision in the treaty itself") was not clear to him.

was it for the change of circumstances that the parties

had mede provision, or for the circumstances themselves?

A general clause stating that a change of circumstances had

no effect on a treaty was very dangerous. Mr. Bartos

observed that a saving clause. specifying that no change of
~~.

circumstances would affect the treaty was included in

treaties made by the International Bank for Reconstruction

and vevelopment and even in many treaties between strong and

weak States. It might, he said, perhaps be accepted that

certain changes could be provided for by the parties, but

the rebus sic stantibus rule was a rule of jus cogens, and

it would be dangerous to adopt a text that might lend itself

to the perhaps mistaken interpretation that derogations from

the concept of the rebus gic stantibus rule as established

jus cogens were permitted under contractual clauses in

treaties. He would not rule out the possibility of the

parties making provision for certain changes and even

adopting subsidiary provisions to remedy situations caused

vy a change of circumstances, always provided that the

parties to the treaty were aware not only of the changes

: g .
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in question, but also of their possible effects.

(YBILC, 1463, vol. 1, p. 251, paras. 50-51).

25. Mr. unkin yop. cit. p. 253, para. 83), supported

by mr. Pal (Cop. cit. p. 254, para. 5) thought the clause

ought to be deleted because it was inconceivable that the

parties could foresee changes of circumstances that would

wholly transform the character of the obligations undertaken

in the treaty.

26. Mr. Gros pointed out that there were, in

practice, treaties which made provision for the

possibility of fundamental changes during their execution.

Recent economic treaties contained provisions on the

eventuality of "serious disequilibrium" or "fundamenal

disturbances" in a country's economic situation, which

established remedial methods and procedures. If such

provisions had not been included in the treaty, it might

be claimed in such circumstances that a fundamental

change had occurred; but where the treaty made provision

for the change and prescribed the remedy, that remedy must

be applied, not the general system of fundamental change

of circumstances laid down in the article. (op. cit.

pe 253, para. 87). Mr. de.Luna supported Mr. Gros's

argument by adducing as an example a treaty drafted in

1962 under the auspices of vVECD under which the parties

were required to honor the guarantee of the repatriation

of property only so long 4s their balance of payments sit-

uation permitted them to do so within reason. (op. cit.

De 254, para. 99). oe _ 004282 -~
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27. Replying to Mr. Gros's comments Mr. “Tunkin

said that the deletion of the clause would not mean that

provisions concerning changes of circumstances included in

the treaty itself would not apply, but that they would, be

\
subject to the conditions set out in what now is

paragraph 1 of Article 59. On the other hand, if the

clause were retained it would, in Mr. Tunkin's view, over-

ride the provisions of the present Article 59(1). (op.

cit. p. 254, para. 100). This statement appears to

indicate that in the speaker's opinion the rebus sic stantibus

rule would operate also vis-a-vis the type of treaty pro-

vision mentioned by Mr. Gros and Mr. de Luna (para. 26

supra) provided the other conditions of Article 59 are mete
In other words: the treaty clause making -provision for

changes of circumstances would be void to the extent it is

repugnant to Article 59 i.e. if it imposes more stringent

conditions for the invocation of change of circumstances

than Article 59. os |

28. In his 1964 report (YBILC, 1963, Vol. 2, p. 85,

para. 16) Waldock had explained that the clause he was

proposing (see para. 22 supra) covered the contingency

that the parties might themselves have foreseen the

possibility of a particular change of circumstances and

provided for it expressly or impliedly in the treaty; in

that case the treaty would govern the case and the rebus

sic stantibus doctrine could not be invoked to set aside

the treaty. In his reply to the critics Sir Humphrey said
ae
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he hed been considerably startled by Mr. Yasseen's

contention \supra vara. 23) that the clause would be

contrary to international law because the principle of

rebus sic stantibus was a rule of jus _cogens from which the

‘parties could not derogate. versonally, he (Sir Humphrey )

considered that the parties would be well advised to

provide for a change of circumstances in the treaty itself,

if that could be effectively done, and that such

provision would in no way run counter to the doctrine.

As far as he could judge, the gommission as_a whole-did

not subscribe to Mr. Yasseen's view. (op. cit., Vol. I,

p. 157, para. 14). At a later occasion Sir Humphrey

repeated that it seemed to so without saying that _the

parties were always at liberty to make their own arrangements

for changes which they had themselves foreseen, (op. cit.

p. 256, para. 20). |

29. In the light of this exchange of views in 1963

and of the fact that the clause dealing with consequences

of changes for which the parties have made provision was

deleted in 1966 it appears to be necessary to seek clar-

ification of this important issue at the General Assembly

and Conference stages... It seems that if the clause in a

treaty providing for the consequences of change indicates

that the parties foresaw the concrete change that has

occurred then Article 59 by its very terms ("which was not

foreseen by the parties").does not apply. If, however,

. 004284
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the treaty clause concerned is of a more general nature

and does not conclusively prove that the particular change

was contenplated and foreseen then the problem to be

clarified arises whether uncer the 1966 text of the article

the arguments of Messrs. Yasseen, Barlo& and Tunkin

(paragraphs 23, 24, 25 and 2/7 supra) or those of Messrs.

Waldock, Gros and de Luna (paragraphs 28 and 26 supra)

prevail.

Use. Questions -of a General Nature

Implied term, doctrine, principle

or objective rule of law?

40. The controversy recorded in paragraphs 23

through 28 above is only one illustration of the fact that

the theoretical foundation of the present draft Article 59

is not merely of academic interest. It is necessary

therefore to refer here, at least briefly, to the theories

upon which the doctrine of rebus sic stantibus, aw it is

now proposed for codification, is based. sir Humphrey

Waldock, as his predecessor as Special Rapporteur

Sir Gerald Fitzmaurice, recommended to the Vommission

that it should base itself upon the view that the

rebus sic stantibus doctrine is an objective rule of law

rather than a presumption as to the original intention of

the parties to maxe the treaty subject to an implied

clausula rebus sic stantibus has a long history and

traditionally the great majority of writers have presented
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the doctrine in the form of a term implied in every

perpetual treaty. However, the tendency today is to

regard the implied term as only a fiction by which it is

attem ted to reconcile the dissolution of treaties in .

consecuence of a fundamental change of circumstances

with the rule pacta sunt servanda. (YBILC, 1957,

Vol. Il. p. 58, paragraphs 145 et seq. (Fitzmaurice);

op. cit., 1963, vol. iI. p. 82, paragraphs 7 et seq.

(Waldock)).

31. There has been no dissent from the special

Rapporteur's recommendation and the I.L.C. has been

unanimous on principle at least in accepting the doctrine

as an objective rule of law. To accept the doctrine as

an objective rule of law rather than as the fiction of an

implied clause of the treaty does not mean, of course,

that the intention and will of the parties is irrelevant.

More often than not the purpose of an objective rule of

law is to give effect to_the will of the parties. To

use a private law analogy: testamentary succession is

certainly based on objective rules of law, but these

rules of law provide that the will of the testator shall

be given effect. Similarly, paragraph (1)(a), when it

puts the condition that "the existence of those

circumstances constituted an essential basis of the consent ©

of the parties to be bound by the treaty", is by no means
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inconsistent with the theoretical foundation of the

article. The objective rule makes the elements which

had formed the consent of the parties one of the relevant

considerations of its application. Mr. Ago said:

"Although it seemed to be true that international law

contained a rule of objective law under which a change

in the external circumstances could, in certain

exceptional cases, bring about the termination of a

treaty, and although the rule providing for the operation

of the rebus sic stantibus clause could be called a

customary rule, nevertheless it was important not to

carry the objective theory too far and completely ignore

the will of the parties, which was the essential basis for

the validity or termination of a treaty. (YBILC,

vol. 1963, vol. I, p. 143, para. 4). It must be kept in

mind that in no municipal legal system and still less in

international law the terms “objective rule of law"

and "rule of jus cogens" are synonymous and that the

overwhelming majority of all the objective rules of

international law are jus dispositivug. Whether the rebus

sic stantibus rule, in addition to being an objective

rule of law, is also a peremptory rule was, as the

statements reproduced in paragraphs 23 to 28 above

show, contested among the members of the Vommission.

32. in paragraph 7 of the 1966 commentary on article 59

the vommission records that it

cop : : 004287
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"was agreed that the theory of an implied
term must be rejected and the doctrine

formulated as an objective rule of law
by which, on grounds of equity and

justice, a fundamental change of

circumstances may, under certain con-

ditions, be invoked by a party as a

ground for terminating the treaty. It

further decided that, in order to emphasize

the objective character of the rule, it

would be better not to use the. term

“rebus_ sic stantibus", either in the

text of the article or even in the title,

and so avoid the doctrinal implication of

that term." (A/6309, p. 194 of

- mimeographed version; see also para. 7 of

1963 commentary on draft article 44).

33. The Restatement of the Foreign Kelations Law of

the United States, of the American Law Institute, 1965

version, $153 (for the text see below para. 36) treats

the rebus sic stantibus rule as one of the "special

problems of interpretation" and proceeds on the theory

of the implied condition which the I.L.C. in its draft

has replaced by the concept of an objective rule of law.

Professor Lissitzyn points out that the A.L.I. draft is

"more conservative than that of the I.L.G., which rejects

the test of the intention of the parties and states

the doctrine in rather ambiguous language, apparently

designed to cake it available as a ‘safety valve’ in

situations of acute dissatisfaction with existing treaty

relations." He adds that "Iti remains to be seen whether

the pressures of new nations and systems of public order

will prevail in the international community over the

more cautious approach to this topic adopted by the Re-
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statement." (Lissitzyn, The Law of International | ,

Agreements in the Restatement, 41 New York University

Law Review at p. 110 (March 1966)).

Application of the rule to treaties | co —
of limited duration

34, While jurists have in the past often limited

the application of the principle to so-called perpetual

treaties, that is, to treaties not making any provision

for their termination, the Commission did not accept this

limitation. The Commission's main argument for

applying the rule also to treaties "given a duration of

ten, twenty, fifty or ninety-nine years" were "the

cataclysmic events of the present century" which "showed

how fundarentally circumstances may change within a

period of only ten or twenty years." (Paragraph 8 of the

Commentary on Article 59 in A/6309, p. 194; see also

paragraph 8 of the 1963 Commentary on draft Article 44).

For instruments like atomic test ban agreenents which

are at the very center of the potentially cataclysmic

developments to which the Commission has alluded the rule

might be applicable even if the periods of their

duration are considerably shorter than those. mentioned by
the Commission (See 58 A.J.I.L. at p»p. 670, 1964).

Suspension of a Treaty for reasons

of a fundamental change of circumstances.

35. The Government of Israel suggested in its comments
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that the draft should also provide for a suspension of

the operation of a treaty on the ground of a fundanental

change of circumstances. No express provision to this

effect appears, however, in the draft.

Questions of Procedure

and_ Adjudication

36. article 62 (formerly 51) which provides for

the procedure to be followed in cases of invalidity,

termination, withdrawal from or suspension of the

operation of a treaty applies to cases of termination

under Article 59. Paragraph 14 of the 1966 Commentary

(A/6309, page 197) says that "having regard to the extreme

importance of the stability of treaties to the security |

of international relations, /the Lommission/ has attached

to the present article, as to all articles dealing with

grounds of invalidity or termination, the specific

procedural safeguards set out in Article 62." Article 62

(formerly 51) which is by many considered to be

insufficient and unsatisfactory has repeatedly been

discussed in this study uroup and it is not proposed to

deal with it in the present memorandum.

The A.L.I. Draft

37. The Restatement of the #oreign Relations Law of

the United States by the American Law Institute, 1965

edition, contains the following statement on the effect

of a substantial change of circumstances:
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"8153, Rule of Rebus Sic stantibus:
Substantial Change of Circumstances

(1) An international agreement is subject
to the implied condition that a substantial

change of a temporary or permanent nature,

in a state of facts existing at the time

when the agreement tecame effective,

suspends or terminates, as the case may

be, the otligations of the parties under

the agreenent to the extent that the con~

tinuation of the state of facts was of

such importance to the achievement of the

objectives of the agreement that the

parties would not have intended the

obligations to be applicable under the

changed circumstances.

(2) A party may rely on an interpretation
of the agreement as indicated in Sub-

section (1) as a basis for suspending or.

~ terminating performance of the obligations

in question only if it did not cause the

change in the state of facts by action

inconsistent with the purpose of the

agreement and has otherwise acted in good

faith.

(4) When the conditions specified in Sub-
section (1) apply only to a separabie
portion of the agreement, suspension or

termination applies only to that portion."

One important difference between the A.L.I. statement

and article 59 of the 1.L.C. draft has already been

mentioned and commented upon in paragraphs 33 et seq.

above. Another consists in the fact that the A.L.I.

statement provides for suspension, as an alternative to

termination, of a treaty because of the change of

circumstances. varagraph 2 of the A.L.I. statement corresponds

roughly to paragraph 2(b) of Article 59 while the question

of separability (nara. 3 of the A.L.I. statement) is

dealt with in Article 41 6formerly 46) of the I.L.C.
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draft. There are substantial differences in the Soe eee Hea eae ee net aformulation, emphasis and shading of the two drafts,

Concluding Note .

38. Considering that the present memorandum had to

be prepared without the availability for study of the

summary records of the May-July. 1966 session of the

international Law Commission when the final draft was

adopted the present writer would prefer to present to the | ~

Study Group his concluding observations at a later stage,

in the light of these records and in the light of the i

discussion of the Study Group which will take place on .

October 7-8, 1966.
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Anendvont Proposed by the United Stetes fb pedkl

Article 1

Proposed emendment:

The scope Of the preseiit articles:
“The present articles relate to treaties concluded | -

‘between States more States or other subjects _of of
international lay.
ee RP tne erate

Ration 1aLe for enzndment: ¢t

1. Because of the number and imoortance of agreements being entered into

' between States and other internstional pexsons, such as inte, rnationel

orgenizetions, which are generally conceded to have treaty-making capacity,

the: proposed convention on the lew of treaties should be broadened to govern

such eg sants. This class of treaties is now substantial and will increase

size. Some of the treaties concerned are of considerable importance, such

es the trilateral safeguards agreements. in the atomic energy field to which the

International oe Energy Agency is a party. In general, such treaties heve

the serie char teristics as treaties between States end chould therefore be

governed by the seme pody of law. <A broadening of the scope of the present

articles to cover then would essure ‘much greater stability in internetional
y

relationships. ;

2., Acceptance of this amendment will require minor drafting chenges

throughout the. Articles.

3. The word ap apply is substituted for relate because it is a more precise

term which is commonly employed in describing the scope of treaties.

Ll 20-37-06

The present erticles epply to

treaties concluded between ty “wo or
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Article 2

Present text:

Use of terms

1, For the purposes of the present articles:

(a) “Treaty” means an international agreement
between States in written form and gov- |

-erned by international law, whether embodied in

-a single instrument or in two or more related in-
“struments and whatever its particular designation.

conclude .

(b) “Ratification”, “Acceptance” > “Approval”,
and “Accéssion” mean in each case the in¢erna-

tional act so named whereby a State establishes

on the international plane its consent to be bound _

by a treaty.

(c) “Full powers” means a document ema-

‘nating from the competent authority of a State _

designati: ug a person to represent the State for
negotiating, adopting or authenticating the text
of a treaty, for expressing the consent of the State
to be bound by a treaty, or for accomplishing any |
other act with respect to a treaty.

(d) “Reservation” means a unilateral statement,

’ however phrased or named, made by a State, when

‘signing, ratifying, acceding to, accepting or ap-

roving a treaty, whereb it urports to excludey Pp
}or to vary the legal effect of certain provisions

“of the treaty in their application to that State.
(e) “Negotiating State” means a State which

took part in thé drawing up and adoption of the |
“text of the treaty.

(f) “Contracting State” means a State which |

or not the treaty has entered into force.

(gz) “Party” means a State which has consented _

the treaty. -

is in force,

"has consented to be bound by the treaty, whether |

“; to be bound by the treaty and for which the treaty :
2G

(2) “Third State” means a ‘State not aparty t to

@) “International organization” means an inter-
governmental organization.

2, The provisions of paragraph 1 regarding the

use of terms in the present articles are without
prejudice to the use of those terms or to the
meanings which may be given to them in the |
internal law of any State.

Frovose amename

. as nai PO +

nts:

‘ means en inter-

concluced between

or other subjects
soar

2. in written “Som
by inigernetional Lear,

vhether enbodied in a sirgle instyvoment

or in tro or wore related instrovents

and vnatever its particuler designation. |

(v) “Rat tification" or "Accession"
means en lauternationel ace’ whereby ea

State establishes on the international

plene its consent to ba bound by a

treaty. . i

(c) 28
enenating from the compete:
of a State designating a p

he

"Full povers” means ea document

% authority

rs

represent the State for the purposes of

Article 6 or 63.

(a) "Reservation" means 6
unilateral statement, however phrased or

nemed, made by a State when signing,

ratifying, or acceding to ea treaty,
whereby it puroorts to exclude or to ~ i

vary the legal effect of certain

provisions of the treaty in their

epplication to thet State.

(e)

()

(g)

(n)

(1)

2. (No enange)

se geet

Le
(110 change)

(Ho chenge)

(Ho change)

(No chenge)

(No chenge)

cee
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1 (a). See rationale for anending Article 1.

1‘(b). The terns “acceptance“se and “approval” are not sanctioned by

a’ traditional usage and are. unnecessary here and elsevhere in the articles.

Their deletion would simplify the drafting of numerous articles. (‘the United

States will propose a new Article 9 bis to neake clear that signature,

ratification, end eecession are not exhaustive of the meens vnich States mey

agree upon for indiceting consen’s to be bound.)

The substitution of “an” for "vYhe" before "international act" is proposed

in recognition of the other acts (e.g., signature) by which a State cen

indicate its consent to be bound. The words “in each case” end "so nexed"

should be deleted as unnecessary. . ; .

1 (c). The vords "or for accomplishing any other act with respect to a

treaty" are too broad for a definition of "full powers", given the limited |

cases where full povers are required. It is sufficient to refer to Articles 6
}

end 63 to cover such requirements.

2 MERE Me fet AS
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Ainstructnt end to eny or ell treaties adopted within the orgenization. The

. Le
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fpanticonts Proposed by the United Stotes

‘Article 4

‘

Pre sent text: , Proposed enendnent:

. . . , - oe - J. ~ S Joy 4
. Treaties which are constituent instruments of Delete the article. Substitute

international organizations or are adopted within instead exeoptions in favor of the
international organizations yules of internetional orzanizations ___
The application of the present articles to treaties - tn Articles 6, 8, 9, 13, 16, 17 1 31; 55,

which are constituent instruments of an interna- 57 ond 72.
tional organization or are adopted within an inter- ;
national organiza .tion shall be subject to any rele
vant rules of the organization,

Rationele for emendutent:

Gne present text could be construed as pe raitting eny international

orgenization, no metter hoy restricted in membership or Minited in purpose, to

excluce th: epplication of the proposed conveation to its om cons vituent

~~

number of mm itilateral treaties adopted within international organizations is

continually ineveeging. To confer upon these organizations the poyver to modify

or cet uside those rules of the draft conventioa which are intended to have generel

-,applicability could be justified only on the basis of a very strong case of

necessity. , | . | |

International organizatioss, it is true, need some flexibility in procedural

matters. ais can b2 built into the eppropriate articles without undermining the

lew-making character of the proposed convention.

atio}

mw
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Article 9 bis

4 ° | |
. *. . \ . i

Present text: Proposed new article:

7

None. | The consent of a. State to be |
; bound by a treaty may be expressed ;

eo oo as provided in Article 10, 11, or :

ae 12, or in such other manner as the \

° negotiating States may agree or the :

epplicable rules of an international ;

- organization may provide. t
, $

¢ :
i

Rationale for emendnrent: 2
. {

The purpose of this added erticle is to indicete that Articles 10, 11, and 12 bs

are not exheustive of the meens which Stetes may agree upon for indicating their L

consent to be bound. . ;

Its edoption should eliminate the need for references to "ecceptence” and

"approval" in various other articles of the Convention; e.g., Articles 11, 13,

15, 16, end 18. Certain consequential changes, such as references to “other

expressions of consent to be bound" may be substituted where necessary.

i
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Article 15

Present text:

' Obligation of a State not to frustrate the object
; of a treaty prior to its entry into force

A State is obliged to refrain from acts tending

. to frustrate the object of a proposed treaty when:

“* (a) It has agreed to enter into negotiations for

i the conclusion of the treaty, while these negotia-

‘tions are in progress; . :

' “ (b) It has signed the treaty subject to ratifica-
tion, acceptance or approval, until it shall have

made its intention clear not to become a party to

| fhe-treatyy~

‘} (ce) It has expressed its consent to be bound by
the treaty, ‘periding ‘the entry into force of the

+ treaty and provided that such entry into force is
1: hot unduly delayed.

Retionsle for amentment:

Document divulgué en vertu de la Loi sur I'accés @ l'information

Proposed omondment:

A State is obliged to vefrain

from acts which frustrate the object

of a proposed treaty When:

(a) (Delete. Reletter (b)

and (c) accordingly.)

(a) It hes signed the treaty
‘subject to ratification or other

consent to be bound, until it shall
have made its intention clear not

to become a party; or

(vo) It has expressed i

consent to bo bound by the treaty,

pending the cntry into force of the

treaty end provided that it has not

“Withdraw dts consent to be bound.

1. Subdparagraph (a) should be deleted beceuse it is not supported by existing

norms of international law, and it is not a desirable innovation. Its effect could

be to discourage States fron entering into negotiations, because States could not

know at the beginning of negotiations what their obligations under this rule would be.

2. It places an unfair burden on States which may have entered into negotiations

, with strong reservations on the subject, or may have been urder & misapprehension as

while they are still in progress.

to their real purpose end extent or may even have withdrawn from the negotiations

3. The words “acceptence or approvel" may have atteined such a special meaning

as the result of thelr inclusion in many recent treaties that their emmeration in

the present text may have the effect of excluding other forns of consent to be pound.

fo kh, The draft articles contein ro provision for withdrawing a ratification or

other consent to be bourd,. prior to the entry into force of the treaty. In esses

where the entry into force of a treaty has been unduly delayed, a State should

sponpmgrsenins senegre. muagninbengee ating te
ara te
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the object of the treat,

this. .

aoe,

ve Subparegraph (b) of the
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Artvicies 16 end lt

Prese. ant text

Article 16

~ Formulation of reservations

A State may, when signing, ratifying, accepting,
approving or acceding ta a treaty, formulate a
reservatio.. unless:

(a) The reservation is prohibited by the treaty;

(b) The tréaty authorizes specified reservations

which do not include the reservation in question;

or. ;

(c) In cases where the treaty contains no Py0-

visions regarding reservations, the reservation is

incompatible with the object and purpose of the
treaty. .

Article 17

Acceptance of and objection to reservations

1, A reservation expressly or impliedly author-

ized by the treaty docs not require any subsequent
acceptance by the other contracting States unless

the treaty so provides.
a

2. When it appears from the limited number of
the negotiating States and the object and purpose

‘of the treaty “that the application of the treaty
_in its entirety between all the parties is an es-

sential condition of the consent of each one to be

bound by the treaty, a reservation requires accept-

ance by all the parties.

3. When a treaty is a constituent instrument of

_an international organization, the reservation re-
quires the acceptance of the competent organ of

that organization, unless the treaty otherwise

: Provides.

seme ae

Proposed enendnent: — SS

Combine Articles 16 end 17
into ea single article, as follovws:

Reservetions

A State, vaen signing or |

expressing its consent to be bound
by a treaty, may do so subject to &

reservation unless

(es) Whe reservation is prohibited
A by the treaty;

(bv) The reservation is —_

incompatiovle with the character or

purpose of the treaty; or

(c) he reservation is contrery

to the rules or practice of an

international organization within

Which the treaty was concluded.

2. _A reservation expressly

euthorized by the treaty dos not.

require eny subsequent acceptance
by the other contracting States

unless the treaty so provides.

3. When the eoplicetion of _—

the treaty in its entirety between

ell the parties is en essential

condition of the consent of each one

to be bound by the treaty, e reservation

requires acceptance by ell the parties.

.
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Present text:

4. In cuses not falling under the preceding para:
graphs of this article:

(a) Acceptance by another contracting State of
the reservation constitutes the reserving State a

' party to the treaty in relation to that State if or
whien the treaty is in force;

(d) An objection by another contracting State
to a reservation precludes the entry into force
of the treaty as between the objecting| and reserv-
ing States unless a contrary intention is expressed

by the objecting State;

(c) An act -xpressing the State’s consent to be

bound by the treaty and containing a reservation
is effective as soon as at least one other contracting
State has accepted the reservation,

*

S. For the purposes of paragraphs 2 and 4 a
reservation is considered to have been accepted by
a State if it shall have raised no objection to the
reservation by the end of a period of twelve months
after it was notified of the reservation or by the
date on which it ex pressed its consent to be bound
by the treaty, whichever is later, .

Document disclosed under the Access to information Act -

* Document divulgué en vertu de la Loi sur I'accés & ‘gq

Proposed emenduent:

4; When @ treaty is e
constituent instrument of en inter-

netional organization end unless

the treaty othemvise provides, a

reservation is “subject to acceptance
by the competent organ of that

organization, but such eccentence

shall not preclud2 eny contracting

State fron objecting to the

reservation. :
te tern ernie

5. In ease

: a

4% f

‘2aons or this

miprseeing the State's consent to be
bound by the treaty and conteining

a reservation is effective es soon

as at least one other contracting

State has eccepted the reservation,

- end such-aceceptence constitutes the

reserving State a party to the tree.

in relation to that State :

tne tresty is. in force.

_ 6. An odjection by another
contracting State to a reservation

that is not expressly exthorized by

the treaty precludes the entry into
force of the treaty as between the .

objecting and reserving States unless

@ contrary intention is expressed by

the objecting State :

| For the purposes of
paresrephs 3 and 5 @ reservation is

considered to have been accepted by

a, State, unless the treaty otherwise

provides, if it shell heve raised no
‘objection to the reservation by the

end of a period of twelve months

after it was notified of the

_ reservation or by the date on which

it expressed its consent to be bound

by the treety, whichever is later.

a
004301

z

A teem om

eR eng In ype PpwereG tbat totetn wpe



oe tee

Document disclosed under the Access to Information Act - ;
ee

Document divulgué en vertu de la Loi sur I'accés & ‘to
_ : . oO

Rationale for enendment

2. ° In the present text the relationship betveen Articles 16 end 17 is

confusing, particularly in view of the opening phrase of paragraph L. of

Article 17; which yefers only to the preceding paregraphs of thet article. That

Limited yoferonce and the vording of Article l7 as a whole give rise to a question

whether the prohibitions in Article 16 are applicable to the provisions of

Article 17, especially paregraphs d (a) and & (c) of the latter. In view of this

sitvation it seons destreble to combine the major requirements of Articles 16 and
e
v

‘17 in e single article. . .

2. fhe rule in present subparegraph (bd) of Article 16 -- that where e treaty
.

ified reservations no other reemleauthorizes spec tyt

It is difficult ~- if not impossible. -- for negotiators to anticipate all. the

_reservations that may be necessary for particuler Stetes to become parties to a

treaty. The essentiel purpose of including a provision euthorizing reservations

to particuler provisions is to fecilitate reservetions to these provisions, but

not to exclude reservations to other provisions unless specifically so stated.

The rule of subperegreph (b) of Article 16 is therefore omitted from the proposed

emended version.

3-. The words "object end purpose” in subparagraph (c) of Article 16 end in

paragreph 2 of Article 17 are, as the Comission recognized, highly subjective.

Reltence solely on these words is especielly inadvisable because it is uncertain

whether they encompass the "nature and character" of the treaty. The commentary

‘on paragraph 4 (a) of Article 16 cites the edvisory opinion of the International

Court of Justice on the Genocide Convention, in which the Court stressed the

importance of the cheracter of the treaty involved. The United States proposes,

2

eccordingly, that the phrase "object and purpos2” be replaced by “character or
-

purpose" in the coupetioility rule and hes done this in peragreph 1 (>) of its

eee ee es - So 004302 -

rvations can be made -~ is too rigid. _
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3, The "limited number" eriterion in - present paragraph 2 of Article 17 seems to

ignore the charactor of the treaty involved. A tre aty may involve a large numbe:

of States and still be of ouch a character that reservation would be permi ssible
”only if eccepted by all of the parties. ‘the reference to the limited nuwver of

LP

negotieting States has therefore been omitted frou peragreph 3 of the proposes

amendment. —

h.. Certss n provisions of present Article 17 scem to inhibit negotiators

Proia specifying other procedures or requirenents regerding the ecceptability of

recervations. Subparegraphs (a) and (c) of paragrepn h gecm to prevent the

inclusion in é ‘tre raty of a provision specifying that any reservation or 4

specified resorvation would ‘be effective only efter it had been accepted by ea

given muiber of contracting Stetes. Paragraph 5 of Article 17 seems to inhibit the

negotiating States from providing in the treaty itself for a period shorter or

longer then tyvelve months. Needed flexibility has therefore been provided in

corresponding paregzrepnas 5 and 7 of the amended version by including the

phrase "unless the treaty otherwise provides”

5. The rule in paregraph 1 (c) of the proposed enendcant is provided in

wiew of the U.S. propdsal to delete Article bh.

6. The vords "or impliedly" have been omitted fron peragraph 2 of the
: 

’ .

proposed enendnent because of their uncertain meaning end difficulty of

interpretation in this context. | 1 |

T- Paregraph 4 of the proposed amendment provides @ right to any contracting

State to object to a reservation to a constituent instruzent of en organization,

even though the reservation may be eccepted by the competent organ of that

orgenization. Although som2 reservations to Gonstitient instrunents may be of |

such character es to require application by all parties in their reletions vit

70 thers mey be of e kind to make such procedure unn2cessarsthe- reser ving St: 7
+e

uecr

_Or even intolereble for en objecting State.

004303.
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8. paregraph 5 of the proposed emendrent combines former peragravhs ' (2)
—

and h {c) of Article 17 in view of their close -reletionship. . apes ei core. . eat .
9. Paragraph 6 of the proposed amendient onits any reference to ceses not

: . : .. " : oan a ad
felling under the preceding paregravhs of the article This insures an objecting

-Stote's frasdon to re fuse Ux reaty relations with & State making ea reservation

deemed u ptable by the objecting Svate unless the reservation has been

expressly authorized by the treaty.

wo.

mm me 004304 |.
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--- do not bind a party in relation to any act or fact
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Amendments Proposed by the United States

Article 2h

Uniess a different intention appears from the

“; which took place or any situation which ceased
" to exist before the date of the entry into force

. the purpose of the Convention.

“of the treaty with respect to that party.

Rationale for smendzent:

Proposed amendment:

1. Unless the treaty otherwise

provides or it is othemnrise established,

the provisions of the treaty do not

bind a party in relation to any act or

fact which took place prior to the date.

of the entry into force of the treaty

with respect to that party.

2. Tne provisions of the prose

Conventicn shall apply only to treat

concluded on or efter October 24, 1945,

the dete of entry into force of the

Charter of the United Nations.

1. he present text of Article 24 is manifestly unclear. ‘Two sets of

problems require clarification: whether this Convention on the Law of Treaties

is itself retroactive or retrospective and what is a continuing situation for

for its application to other treaties. As this Article is written in very general

language, a great nany disputes could arise over whether specific pre-existing

treaties were or were not subject to the Treaties Convention.

by agreement, would be revived. The result could be that the Convention on the

Law of Treaties, rather than contributing to world peace and security, instead

increased the likelihood of international conflict.

effect of the Convention should be adopted. October 24, 1945, the date of the

i

|

|

TNR NER ee ee pee m ee Te
meena sg swe ne4
t

he
‘ ae

2. The basic change proposed in Article 24 is the fixing of a point in time
: [.

i
t

{

i

It is possible that many old quarrels between States, which had been settied Po7
i

In order to avoid this danger, a specific cut-off point for the retroactive

004305 -
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} coming into force of the United Nations Charter is the most reasonable dete. The

preamble of the Charter states the determination of the peoples of the United

Nations,

bo: "to establish conditions under which justice end respect for

bo: the obligations arising from treaties and other sources of

international law can be maintained..."

j | The date of the adoption of the Charter is thus not only a crucial date in

the world legal order generally but especially for a Convention on the Law of

Treaties which is to implement the aims of the Charter quoted above. That date

: marks the development of a new iegal regime. As this Convéntion is to form a

| part of that regine, it should apply to treaties entering into force after

October 2, 1945. According to Article 24, the provisions would not apply | y

"unless a different intention appears from the treaty or is otherwise established.”

Although one can rina some elements of intent throughout the Draft Articles, it

is at least doubtful whether a party wishing to rely on the Articles in their ©

present form could adduce sufficient evidence to setisfy the standard in the

unless clause. Toe problems arising from this ambiguity in the Draft Articles
i

‘ eould be avoided by introducing into Article 1 a time limitation dealing with ‘
/ i
/ ; :

the scope of the Convention. However, since the problem arises especially i

in connection with Article 24, an additional pardgraph to that Article is ot

Proposed specifying the date of entry into force of the Charter of the United

Nations as a cutoff date. The proposal for inclusion of a cutoff date in

Article 2k may be disposed of by consideration of the same matter in connection

\ with Article l.

3. Retention of the phrase "any situation which ceased to exist before oe Te cai os nh ert pre cata gtthe date of the entry into force of the treaty" could lead to considerable

difficulty with regard to treaties containing jurisdictional clauses...

004306
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It was pointed out at the 850th reoting of the Comnission that the use

of the, tera S situ ation" ceused su stenticl dirficulty., Whersoas facts or acts

generally were historical -- it was relatively casy to determina when they took

place -- a situation began at a certain moment end continued. It was rather

aifficult to tell when it ended. In the De Rocker Case the applicant before the

A a cerer
European Commission of Funan Rights complained thet his loss of certein civil

rights, as a result of conviction by a Belgian Military Court in 1946, violated the

rignis guaranteed him under the European Convention of Hunan Rights to which

Pelgiua was a party and waich entered into force on J ne 1, 19555 fe Comission ¢

held that, whereas the applicent vas in a “continuing situation" after 1955, his

application was admissible.
° Oe eRe paIt is anonalous for a treaty to be inapplicable to a fact which has taken

plece before it entered into force but epplicarte to a situation arising fron

that fect which may continue indefinitely, articularly és any fact or act which

takes place producos en effect or situation vaieh contimes for a shorter or oe

longer tine. Taere is en additional complication: Wntn does a situation cease to

were pe ae
.exist? Does a minor change in a situation make it a new situation, or is a

bean ee eaemajor change required, or is it only complete obliteration of the situstion

which mects the test -- such es the death of the couplainant in the De Bocker

Pe eo psa meaganCase? , 4

Because of this uncertainty, the Pro oposed amendment of Ar cicle 2h omits

hythe clause regarding “any situation vinteh ceased to exist.
o SMAI IO TA REC LRA IA

004307

wc +

t £



se amet ae ct

: ¥

Document disclosed under the Access to [Information Act -

Document divulgué en vertu de la Loi sur Faccés & l'informationa Les sve paves mt

| 1Gi 
1 f 

— . 5

/ Amendments pro rmosed by the United States so
: / . so , ;

. po / Articles 27 and 28 .

/

/

4 A pal

Present text:
Zakesty bey

; /

Article 27

1A treaty shall be interpreted in good faith
in accordance .with the ordinary. meaning to be
given to t..2 terms of the treaty in their context ©

"and in the light of its object and purpose.

2. The context for the purpose of the interpreta-
tion of a treaty shall comprise, in addition to the

OL _ text, including. its preamble and annexes:

/

(a) ‘Any agreement relating to the treaty which
- was made | between all the parties in connexion with .

the conclusion of the trea ys
/ « eletee f ae Lone -

1 7 /i /

; (b) “Any instrument which was made by one or
1 ‘Tore parties ‘a connexion with the conclusion of

the treaty and accepted by the other parties as an

_instrument related to the treaty.

i 3. There shall be taken into account, together
with the context:

(a) Any
‘ ' parties regarding the interpretation of the treaty;

(by Any subsecuent practice in the application
fs of the treaty which establishes the understanding

A of the parties regarding its interpretation ;
/* (c) Any relevant rules of international law ap-

“plicable | in, the relations | between the partics.

subseguent agreement between the

-

i

‘:

|. 4 A special me eaning ‘shall be. given toa term |
if it is established that ‘the parties so intended.

¢
seat

_——the conclusion of the treaty end

such tern to heave @ special meaning,

Proposed amendment:
aoa Seen

1. A treaty shell be interpreted
in good faith in order to determine

the reaning to be given to its terns

in tne light of all zelevent Tectors,

including in particular

(a) the context the Baty;

(ov) itsSs objects end purposes;

(c) eny egreenent betveen the
partics regarding the interpretation

of the treaty;

(a)
‘or More par

eny instrument made by one

rvies in connection with

accepted by the other parties es an

instriment related to the treaty;

(ec) eny sudsequent practice in
the applicetion of the treaty waich

- establishes the coxzon understending _

of the meaning of the terms es between
the parties generally; ;

(f) -the preparatory work of the i
treaty; i
a .

(2) the circumstances of its
conclusion;

(bh) eny relevent rules of
international lew epplicable in the

relations between the parties;

(1) the special meening to be
given to a term if the parties intended

cetnee Am pte tape es en

004308
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Article 23
/ . .

Supplemeitary means of interpretation
i

Recourse may be had to supplementary means
of interpretation, including the preparatory work

of the treaty and the circumstances of its con-
clusion, in order to,confirm the meaning resulting
from the application of article 27, or to , determine
the meaning when the, interpretation according
to article 27: !

- -(a) Leaves

“ scure;

Retionsle for amend:

f

the meaning ambiguous or ob-
or

(b) Leads to a result which i is manifestly absurd
” or unreasonable.

/

ent:

/

@ hierarchy bevtve

interprotation.
/

Which leads

consult the preparatory work and

Under the rules in the pres

that would be nei

/

/fne bas

/

~.

1.

f
/

/

Only Waen an attempt

/

/

to @ result which is

at interpre

Delete

en a general rule of inte rprevation and supplementery

"manifestly abs surd or unreasonable"

~ * ~ f!
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‘

ic problem raised by Articles 27 and 28 is the establishnent of

tation in eccordance with

/ .
Article e7 has failed by leaving a meaning which_is “ambiguous or obscure” or

can one

the circunstences of the conclusion of a‘treaty.

env text of Article 27 a meaning night be arrived at

ther embiguous nor obscure, nor manifestly ebsurd or uwnreesorable

but might still be far from the meaning the Parties actually intended. ‘The

meaning actually intended would be more likely to be reached if the preparatory

_work and circumstances of

were

rise

2.

to e further probien.

considered elong vith the rules set

The use of the term “ordinery mea

.

the conclusion of the treaty, referred to in Article 28,

forth in Article 27.

eo" in paragreph 1 of Article 27 gives

Yne eriterion of interpretation in accor @ with

the ordinary meaning to be given to the terms of the treaty" is accorded prinecy

60-called rule of inte

vor all ovher criteria.

3

CDLevation like ot

However, as Lord Hi

han
2er

eNair succinct tly st

sv-is-merely-a

prima facie guide, end cannot > be allowed vo obst vruct the

Oe2625, ", ee this

starting pe point, 2

ssentiel cuost in the

004309 =
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application of tyzatiecs, nezely, to Se arch for the real intention or tne

contracting parties in using the Languoze employed by then," (Meilair, Lay of

Mreaties, Oxford, 1961, p. 366.) The present toxt of Articles 27 and 28 ectuslly

8

‘ors that give evidence of tne

cozmon intent of the parties in using particular Lanmege.

3. A third at rises in paragreacn 2, in whieh the ter "context" is

given a very re ted meaning. It clearly excludes the cirewiustences of the

conclusion of the tr ety, which are included in Article 23 but which in the vicw of

many scholers are seopeiny part of the CONCERT. | .
4. The most helpful guides in deciding the cifect of a particular clause in a

treaty ere the official records of the negotvietions in vhich the Language vas
f

~greed and the “relevent cocunents subaitted or progzuced in the course oF
/

As

. negotiations, as vell eas other circumstances of the conclusion of the. treaty.
/

These are the materials upon which Foreign O?fices almost invariably rely in the

interpretation /end application of treatics.

D4 . tee
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1 '* De gn o “selfmen@ients proposed by

Article £9.

2 authenticated in two
xt is equally authoritative
1et

w

rinore gu , sO (Ox

in each language, unless the treaty provides or the
partics agree that, in case of divergence, a par-
ticular text shall prevail.

>

2 A version cf the treaty in languege other

tthan one of those in which the text was authenti-
cated shall be considered an authentic text on y
£

__—3—- The terms of the treaty are presumed to have
Ve

the same meaning in each authentz i 
© te:

in the case racntloned in paragraph 1, when a
comparison of the texts discloses a difference of
meaning which the application of articles 27 and

4 2&8 does not remove, a meaning which as far as
1 possible reconciles the texts shall be adopted.
}

i

t

4

:

i

{
a

;

-netionele for emendment;

.in the first instance in paregraph 1 it refers to ¢

-in @ll the lenguazes in vw

thet paragraph, it refers to ons of 4%

order vO BVO

“"lenguege version" "euthentic 1

id this duel use of the word "%

\

Oxt" in Article 29, the words . os

Document disclosed under the Access tolidformation Act ~
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A. When a treaty hes boan ‘
suthonticatved in tuo or more :
lengueges, the text is equally
aucnorlivatvive ia coach Longuage,
unless the treaty provides or the D
portics agree that, in ease of Lo:
Givergence, a particular BOM2KS :
version shall prevail, 7"

3. The ters of tha treaty
presumed to heve the sene bs
ning in esch authentic Lenguese. 4

zt

in paregreoh il, Vhen & commarison of i
the several lanmege versions 7
Giscloses a difference in Esaning . t
Which the application of Article 27
does not romove, e meaning shell be.
&donted which ts rost consonent with

is used in the present draft in wo differant oe eee

mich it is authenticated; in

“the language versions of the treaty. In-

enguege", and “language versions" are

a2 entire text of the treaty

opjects and purposes of the treaty.

is PASS2nSes3

ah

the second instance ih A a eg ee tm pets ment Seeman
substituted

Sane eM ator
27

. a . 004311
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2. Paragraphs 1 and 2 lay dowa residual rales which eve eccoyteble.

tle

Yowever, the present text of paregraph 3 is unsatisfactory. “he presumptionLD = : , s o » , . ~

~s BS bo erto’t BSrprR“ co m 3crconce of paragraph 3 scems to carsy out the thought that if a

tera has one aud only one identical meaning in the various languege versions of

the treaty, thon that meaning is governing over other meanings Watch % COT -

may heye in any one of the languages. There is some percentage of error inherent in

the epplication of this principle, but, given the limited scope of its application,

the formulation is not unacceptable.

The basic diff Liculty in parsgrapo 3 arises in the second sentence, which lays

aon two rules for disposing of differences botveen tems in fitrorent language

versions

(a) resort to the means of interprotstion »yrovided in Articles 27 ‘

and 23, and if thet fails,

(b) adopeion or a@ meening vnich reconciles the texts as far es.

possible. a

Even if efforts to improve Articles 27 and 23 feil, the need to resort to rs

supplementary methods of interpretat ion in resolving this type of conflict

are so obvious that step (a) can be accepted without echenge. Step (b), however,

ap pees
is a formula singularly devoid of content. <A rule calling for reconciliationJ 'coat watt othe arte og cee
"es far as possible", after recourse to available means of interpretation has

been exhausted, is merely a direction to effect sox me sort of compromise without

any indication of the basis for a compromise. Moreover, in many cases, tnere is

no room for reconciliation--as illustrated by the terns "public control" and

"eontrole sublieTM in the Havrommatis Case. The sane type of problem could casily

arise in the in ing nuaber of treaties in which "pudlic order" in the English

2

version is j xtaposed, to Nordrs publioucTM. dn the French. . Gao situation here is

clearly one in which the achievement of the ‘objects. end purposes of the treaty is the
only

[realistic touchstone , and the sentence has been modified to make this the test. The

3%
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. fmenéments Procosed by the Unitad Stetes : . AR oF

2 ‘a| Article 3 ;
“ ,

} Present cont: ‘
—_ —

= i . :

Iodification of treaties by subsequent practice 
i

i as

A treaty may be modified by subsequent practice

in the application of the treaty establishing the 
:

i ~ agreement o* the parties to modify its provisions.
. i .

4,

' / ‘
/ }

| / i
By ene ee 7. - | . fee wr ge = Se ey

/

: Rationele for exendment: - 7 -

i . , : .
1. The present text of Article 38 might be read as suggesting the

/ :; i . . cee eee ee \

possibility of a change in the ectual text of a treaty. LEcvover, eccording’ {

4 to the Commission's comment, it is the application of the treaty in a | :
. / , ‘ i
a, manner not envisaged by its provisions that is contempleted. [ “

/ t
; nf ee ee ce ote

: 2. ne vord "clearly" has been eadded.to the erticle to emphasize the a
: : . . 

i *_—_—— t.
importance of evidence boyond doubt that modification of the epplication bo

through practice of the parties is manifest. i

3. Ghe Dnrase “egreement of the parties" has been replaced by the phrase hy

"all parties affected” to avoid any misunderstanding of the principle that tvo | Lt

or more of the parties to a multilateral treaty are not permitted ‘to modify the :

epplication of such a troavy without the agreoment of other partios Vnose rights

are affected by such modification.

i
|

j
a 

i

i . -

_ _ ee

deo. os
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Article 41

Present text:

Separability of treaty provisions

1, A right of @ party provided ior in a treaty
to denon ince, withcraw from or suspend the
operation of the trecty may only be exercised

Tespect to the whole w 257 Ur sless the treaty
otherwise ties otnerwi Se agree,provid es ove

o

foysas

plication; ang

(5) Acces ptance of

tl

» TM
W

‘Rationale for amendment:

1. As Article 41 is presently drafted,
x

"right te

-of the treaty

Proposed amendment:

1. (same)

2. A ground for invalidating,

terminating, withdrawing from or

suspending the operation of a treaty

recognized in the present article mzy.

only be invoked with respect to the

whole treaty except as provided in

Article 57 or paragraph 3 below.

3. If the ground relates to

particular clauses alone, it may

only be invoked with respect to those

clauses where: .

(a)

of the treaty with regard. to their
application;

(b) acceptance of those

clauses was not an essential basis of:

the consent of the other party or-

parties to the treaty as a whole;

the said clauses are

“(c) continued performance
vould be unjust; anid

(d) the ground does not
arise under Article 46, 47, 48 or 4a.

4. Delete,

5. Delete.

it is not

to denounce, withdraw from or ft

ene
004315
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(Art. 41 cont.) ~2-

suspend the operation of a treaty and that the remaining paragraphs

apply only to a "ground" for invalidating, terminating, withdrawing

from or suspending the operation of a treaty. The proposed amend

ment makes this distinction clear.

2, The proposed amendment to paragraph 3(a) requires that

particular clauses be "clearly" eparable, This change is in accord

with the Commission's commentary on this provision.

3. Deletion of paragraph 4 and the transfer of Articles 46.

(Fraud) and 47 (Corruption) to subparagiaph 3(d), ther eby providing

for nonseparability, is compelled by several related considerations.

There is little guidance to be found either in practice or in the

jurisprudence of international tribunals as to the scope to be given

either of these concepts; and no‘ definition is provided in the Draft

Articles, Therefore, charges of invalidity may readily be made on

either of these grounds, particularly if the charge may relate to only

those parts of a treaty which the charging state finds undesirable,

Such charges would be extremely disruptive of stable treaty relations

and conducive to discord and conflict in internatignal relations. A

party considering whether to allege fraud or corruption should be

limited to the choice of making the allegation with the consequence

that the entire treaty may fall, or resting content with the entire

treaty. .
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oy4. The proposed amendment deletes reference to Article 50 from

present paragraph 5 and amended 3(d). The United States has expressed

concern over Article 50 as it is presently drafted; but if the article

is amended or even retained in its present form, application of a. rule

of nonseparability to Article 50 grounds could produce harsh and

undesirable results. A treaty,, particularly a long one such as a

treaty of peace, may contain provisions on a great veriety of subjects.

Under the Commission's text, if one provision ~~ eyen of little

importance in the context of the treaty as a whole -~ were contrary to

a peremptory norm, the entire treaty could be teminated on that

ground by one of the parties.

5. Paragraph 3(c) of the proposed amendment is new, Possibly

its substance is already included in paragraph 3(a), because a pro-~

vision would not be separable if its removal would make continued

performance of the remaining treaty provisions unjust. Addition of

paragrapn 3(c) makes this point clear,
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Article 42

Present text:

. A State may no longer invoke a ground for in-
validating, terminating, withdrawing froin or
suspending the operation of a treaty under articles
43 to 47 inclusive or articles 57 to :after becoming aware of the facts:

. (a) It shall have expressly agreed that the
treaty, as the case may be, is valid or remains inforce or continues in Operation; or

_@) It must by reason of its conduct be con-sidered as having acquiesced, as the case may be
in the validity of the treaty or in its maintenance
in force or in operation. ,

Rationale for amendment:

59 inclusive if, -

inclusive if,

Proposed amendment:

1. A State may no longer in-

voke a ground for invalidating,

terminating, withdrawing from or

suspending the operation of a

treaty under articles 7, 43 to 48

inclusive or articles 57 to 59

after becoming aware

¢

of ‘the facts:

(a) It shall have ex-

pressly agreed that the treaty,

as the-case may be, is valid

or remains in force or con-

tinues in operation; or

(b) It must by reason of

its conduct be considered as

having acquiesced, as the case

may be, in the validity of the

treaty or in its maintenance

in force or in operation. ©

2. In any case, a State which

invokes a ground for invalidating,

terminating, withdrawing from or

suspending the operation of a .

treaty under articles 43 - 48 shall

be considered to have acquiesced in

the validity of the treaty or in its

‘maintenance in force or in operation

if a period of ten years has elapsed

from the date it first exercised

rights or obtained the performance

of obligations pursuant to the

treaty.

1. ‘Articles 7 and 48 are included among the articles referred to

in the proposed amendment to paragraph 1 because there is no rational

53
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justification for allowing a State a continuing choice to enforce

or invalidate a treaty once it has learned of the act mentioned in

Article 7 or of the coercion of its representative. The State may

decide that, even where an act was performed by a person who cannot

be considered as a representative or its representative has been

coerced, the balance of rights contained in the traaty is desirable

to it. Once it has made this decision, as established by para-~

graph 1(a) or 1(b), the general policy favoring stable treaty re-

lations requires that the State should not later bé free to change

its decision. |

2. Addition of proposed paragraph 2 will help provide a greater

degree of certainty to treaty relationships without risking undue

hardship to any State. It is reasonable that there should be some

fixed period after which all parties would be entitled to depend

completely upon the existence of a treaty relationship. In the modern

world of fast moving events and rapid and complete communications,

-10 years after receipt of benefits under the treaty seems a reasonable

period of time. Witnesses and documents attesting to or rebutting an

alleged ground of invalidity may not be available after this period,

The States involved will probably have undergone at least one change

of government personnel during this period. And the requirement that.

the period does. not begin to run until after the State alleging
”
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invalidity has exercised rights or obtained another State's performance 5 ey treereremmae ne 3
: under the treaty assures that it will have had the opportunity to

“examine into the background of the treaty before the limitation period

begins to run.
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Amendments Proposed by the United States ©

Article 45

Present text:

1, A State may invoke an crror in a treaty as

invalidating its consent to be bound by the treaty
if the error relates to a fact or situation which was
assumed by that State to exist at the time when

the treaty was concluded and formed an essential
basis of its consent to be bound by the treaty.

2. Paragraph 1 shall not apply if the State in
question contributed by its own conduct to the
error, or if the circumstances were such as tp put

.. ----that State on notice of a possible error. .

3. An error relating only to the wording of the
text.of a treaty does not affect its validity; article
74 then applies. oe

Rationale for amendment:

‘within one year after it d

Proposed amendment:

1. A state may invoke an error

as invalidating its consent to be

bound by a treaty if:

(a) the error relates to a

fact or situation which was assumed

by that state to exist at the time

“when the treaty was concluded and

formed an essential basis of its

consent to be bound by the treaty;

(b) ‘the assumed fact or

ee ok

Centomeren Orr

'

e

Situation was of material importance ;

to its consent’ to be bound or the

performance of the treaty; and

tiat(c) the state ini

procedure for its claim of

fee

the error.

f

2, Paragraph 1 shall not apply »

if the state in question contributed |

-by its own conduct to the error, or

could have avoided it by the exer-

cise of reasonable diligence, or if

the circumstances. were such as to

put that state on notice of a possibk

error,

3. (No change)

1. As presently drafted, the requirements of Article 45 are highly

subjective; only the state claiming error knows what its factual

assumptions were while giving its consent to be bound by the treaty and

ge.

wee
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which of those assumptions were essential to its consent, In order to

foster stable treaty relations and to avoid upsetting peaceful inter-_

national relations, it is important to assure that claims of invalidity

shall not be madé unless they are in fact based upon substantial and

material grounds. In furtherance of hits goar, proposed paragraph 1(b)

adds to Article 45 the “objective” criterion that the error claimed

be "of material importance to wee conclusion or performance of the

treaty."’ This requirement will assure that no state may invalidate

a treaty because its consent was infect based upon assumptions which

reasonable men would conclude should not have influenced its judgment.

2. Proposed paragraph 1(c) further seeks to assure stability in

treaty relations by requiring the ground of error to be invoked puc-
o

suant to Article 62 within one year after the error has been discovered,
i :

|

Fairness to the other party, or parties, to the treaty requires that
?

their enjoyment of treaty rights should not be subject to cancellation

long after an error has been discovered.

3, The proposed amendment to paragraph 2 reasserts, in altered

form, that portion of the rule enunciated by the I.C.J. in the Temple
t

case, rejected by the Commission: "It is an established rule of law

that the plea of error cannot be allowed as an element vitiating

consent, if the party advancing it contributed by its own conduct to

the error, or could have avoided it, or if the circumstances were such

47

ree
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"as to put that party on notice. of the possible error." By requiring |
. 

° . 

3

| | os |
the claiming party to establish that it could not have avoided the '

a . .

alleged error through the exercise of reasonable diligence, the

, amendnent strikes a balance between the rules enunciated by the Court

4 and the Commission.
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Amendments Proposed by the United States

., i Article

Termiation or suspension of the operation of a
,! treaty as a consequence of its breach

1. A material breach of a bilateral treaty by
one of the parties entitles the other to invoke the

breach as a ground for terminating the treaty or.
suspending its overation in whole or in part.

Zz. A material breach of a multilateral treaty by
one of the parties entitles: ——

<a) The other pactTt
to suspend the Operation of the treaty or te ter-
sminate it either: oe

a 1 7 ay_G) in the relations between themselves ad
the defaulting State, or —

* se 
.

..... Gi) as between all the parties;

40) A party specially affected by the breach
te invoke it as a ground for suspending the opera-
tion of the treaty in whole or in part in the rela-
tions between itself and the defaulting State;

(c) Any other party to suspend the Cperation |
of the treaty with respect to itself if the treaty
is of such a character that a material breach of
its provisions by one party radically changes the
position of every party with respect to the further
pe:formance of its obligations under the treaty.

3. A material breach of a treaty, for the pur-
_ poses of the present article, consists in:

(a) A repudiation of the treaty not sanctioned
by the present articles; or

() The violation of a provision essential to the
-accomplishment of the object or purpose of the
treaty. -

Fi 4. The foregoing paragraphs are without pre-
udice to any provision in the treaty applicable
in the event of a breach.

>

a 1.

the element of proportionality to the response to breach by another

party. A principal reason for Article 57 is that it would be unfair

es by unanimous agreement -

' Article 57

Proposed amendment:

1. A material breach of

a bilateral treaty by one of the

parties entitles the other to .

invoke the breach as a ground for

terminating the treaty or suspend--

ing its operation in whole or in

part as may be appropriate consider~

ing the nature and extent of the

breach and the extent to which the

treaty obligations have been
performed by the parties.

. 2. (a) No change,
(b) A party specially affected

by the breach to invoke it as a ground

‘for suspending the operation of the

treaty in whole or in part in the

relations between itself and the

defaulting State, as may be appropriate.

(c) No change,

3. (a) No change.

(b) The substantial violation

of a provision essential to the

accomplishment of the object or

purpose of the treaty.

4. No change.

The first two proposed amendments -are designed to introduce

to compel a.party which has been deprived of benefits under a treaty

to continue to perform its obligations, But it seems equally *

70
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unfair to give an option to a party which has been only slightly

2 many tte eam aotmrmerzei t - - affected by a breach of a bilateral treaty to terminate and suspend

“ the operation of the entire treaty. :

. 2. The addition of the word "substantial" in paragraph 3 (b)

4 is intended as an additional safeguard against a party's invoking ‘

| a technical breach as a ground for. terminating or suspending the- I
4

’ operation of a treaty under Article 57.
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~ Amendments Proposed by the United States

Article 58
ee ee ne

t

i ’ , ; . ; /

Present text: ae Proposed amendments:

> 1. A party may invoke

, - . an.impossibility of performing e

: “Article. 58 - a treaty as a ground for if

fo Supervening impossibility of performance . terminating it if the impossibility I
: er : "hile of perform: results from the permanent :

4 jA party may invoke an impossibility of perrorm: . i i
"| Grle a treaty as a ground for terminating it if the * - disappearance or destruction i

: a , of an object indispensable for i

the performance of the treaty. ¢

t irppossibility results £ he - : ° #{ rom tne permane; ap- s ipyarance or destruction of an object indicoeseette “ - 2, -1f the object can be it
for the execution of the treaty. If the impossibility replaced or the treaty can be tf
fon we orety it may be invoked only as a ground | erformed oan alternate 78

Or suspending the operation of the treaty. . . P ormeda us Ing n n u

means, the disappearance or '

_ destruction of the object may

- be invoked only as a ground {

for suspending the operation |

. § of the treaty. | ce |

a. . 3. A party may not invoke 7
. - impossibility of performance “

. ‘as a ground for terminating or |

suspending the operation of ;
4 «

a treaty where the disappearance |

or destruction of the indispensible
b. . 2 2 e te

“ ' . object is due to its own act :
’ or omission. - i

- + Rationale for amendment: a ee

. 1. The change proposed in paragraph 1 is solely one of drafting.! nge prop P rap eLy (Of av &

2. The new paragraph 2 is derived largely from the second :w Pp P +argerly |

~ sentence of the ILC draft. To that formulation the concept of

_ performance of the treaty using an alternate means has been added.
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It is believed that the addition of this ‘concept may be helpful in

“deciding whether or not a destroyed object is infact "indispensable"

‘for the performance of the treaty, :

a : - - ‘3. The Commission rejected a proposal by Sir Humphrey Haldock
& , 7

‘similar to that made in paragraph 3, The proposal, however, is in

“arnord with the universally accepted principle that a party responsible

loss or injury should bear the consequences thereof,
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Amendments Proposed by the United States

Article 59

. Article 59

. Fundz rrental change of circumstances |

‘J. A funddémental change of

-which has occurred with rezard to those existing
“ at the time of the conclusion of a treaty, and which

wos not forescen by the parties, may not be in-
' véxed as a ground for terminating or withdrawing

' frcm the treaty unless: t

@) The existence of

stituted en essential basis of the consent of the
parties to be bound by the treaty;'and

(6) The effect of the change is radically to.

transform the scope of obligations still to be per-
formed under the treaty. oo

2. A fund mental
“not be invoked:

(2) As a ground for terminating or withdrawing“fom @ treaty establishing a boun ndary;
j () If the fur .damental change is the result, Oreach by the party invo! sing it either of thetreaty or of a different international obligation_ Owed to the other parties to the treaty.

>
.A ee ee ee ee

« 5

Rationale for amendments:

1.

It is susceptible of a construction which could permit one party to treat

another party in an unfair manner,

to clarify the scope and effect of the article.

‘2,

.

circumstances ,

those circumstances con-

sree

change of circumstances may

a.

Proposed amendments:

1. A fundamental change of

circumstances which has occurred.

with regard to those existing

at the time of the conclusion of

a treaty and which was not forseen

by the parties or provided for in

the treaty may only be invoked as

a ground for terminating or with-

drawing from the treaty if:

(a) No change. -
(b) The, effect of the change

is radically to increase the burden

of obligations still t to be p: performed
under ‘the treaty

2. ‘No change.

(a) As a ground for terminating
or withdrawing from a treaty defining

territorial limits or other territorial

arrangements;

or withdraval

-(b) If termination/would seriously

impair the rights or interests of

another party;

(c) If the fundamental change is

the result of a breach by the party

invoking it either of the treaty or of
a different international obligation

owed to the other parties to the treaty.

°

+t ; -

Article 59 in its present ‘form is vague and difficult to apply.

‘The amendments proposed are designed ~

.

The first change in paragraph l is designed to protect the right
o €

of the parties to deal with changed circumstances in the treaty itself

74
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.if they wish to do so, ‘The second change in paragraph 1 relates solely

|to drafting. It seems better in English to avoid the double. negative

-"not,..unless" and to recast the idea in the manner proposed.

establish standards which would serve to protect parties from being

_ subjected to serious injury by application of the draft article.

"transform the scope" of obligations to be performed without at the

‘circumstances would not, be allowed,

that the Commission intended the phrase "treaty establishing a boundary" .
o

to include treaties of cession as well as delimitation treaties. . The

draft article does not appear clear on this point, Moreover, there are © a i

proposed amendment is designed to catch.
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ode

3, The purpose of the changes in paragraph 1 (b) and 2 (b) is to

ony

en RR RE eee .The substitution of “increase the burden" for "transform the scope"

; t

would establish a more objective, standard against which to measure the women

change. It is conceivable that a change of circumstances might

sae emneroe epremere or
same time "increasing the burden" of such obligations, In that case,

it does not seem desirable that a State should be able successfully

to invoke the changed circumstances as a. ground for terminating or

withdrawing from the treaty.

_ ‘The proposed new.2 (b) is designed to give to a State against’ . a ,

which Article 59 is invoked thé opportunity of establishing that the

"termination or withdrawal would seriously impair" its rights or interests,

If the objecting State meets this burden, the invocation of the changed
*

ra

4, The - discussion of paragraph 2 (a) in the Commentary indicates
Cocoon

re
-

treaties which do not establish boundaries but do provide for territorial

arrangements which should be excluded from paragraph 1. The Antarctica
.

treaty is an example of the type of 'territorial arrangement’ which the ‘
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“proposed amendment.
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To the Study Group on the I. L. C. Draft

on the Law of Treaties:

Enclosed is the summary of the March 1966

meeting of the Study Group revised by the Rapporteur,

Dr. Egon Schwelb, in the light of comments received

from participants in the meeting.
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Richard W. Edwards, Jr.

Assistant to the .
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September 1966

THE AMERICAN SOCIETY OF INTERNATICNAL LAW

Study Group on the Draft Articles

on the Law of Treaties

Memorandum No. 5

(Provisional Version) *

Termination or suspension of the

operation of a treaty as a conse-

quence of its breach. (Article

) S57 of the draft articles on the

law of treaties adopted by the

International Law Commission on

July 18 and 19, 1966).

Prepared by the Rapporteur**

* This version is provisional because

it was prepared before the Report of

the International Law Commission on

the work of its 18th session and the

records of that session had been

distributed at U.N. Headquarters.

*%* Egon Schwelb

Yale Law School
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Text of the draft article:

Article 57 (formerly Article 42)

Termination or suspension of the operation of a treaty as

a consequence of its breach

1. A material breach of a bilateral treaty by one of the parties

entitles the other to invoke the breach as a ground for terminating

the treaty or suspending its cperation in whole or in part.

2. A material breach of a multilateral treaty by one of the

parties entitles: (a) the other parties by unanimous agreement to

suspend the operation of the treaty or to terminate it either: ;

(i) in the relations between themselves and the defaulting . r

State, or

(ii) as between all the parties;

(b) a party specially affected by the breach

to invoke it as a ground for suspending the operation of the

treaty in whole or in part in the relations between itself and ‘

the defaulting State; :

(c) any othsr party to suspend the operation
of the treaty with respect to itself if the treaty is of such a

character that a material breach of its provisions by one party

radically changes the position of every party with respect to

the further performance of its obligations under the treaty.

3. A material breach of a treaty, for the purposes of the present F

article, consists in: :

(a) a repudiation. of the treaty not sanctioned by the E

present articles; or 5

(b) the violation of a provision essential to the accomp-

lishment of the object cr purpose of the treaty.

4. The foregoing parayraphs are without prejudice to any

provision in the treaty applicable in the event of a breach.

I. Legislative History

1. The basis for the elaboration of the present Article 57 was

Article 20 in Sir Humphrey Waldock's Second report on the law of

treaties (Doc. A/CN.4/156; Yearbook of the International Law

Commission 1963, Vol. II at pp. 72 ff£.). The draft article was

considered by the I.L.c. at its 69lst, 692nd, and 693rd meetings

and referred to the Drafting Committee. (¥.B.I.L.C. 1963, Vol. I

pe. 120 = 132.) The text as revised hy the Drafting Committee

(Y.B.I.L.C. 1963, Vol. I, p. 245) was considered at the 709th

meeting and adopted on. the understanding that further drafting
changes will be made by 12 votes to none with 5 abstentions.
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(op. cit. p. 247) The text incorporating the anticipated further

drafting changes (op. cit. pp. 294) was considered at the 717th

meeting and adopted by 18 votes to none with one abstention

(op. cit. p. 295) It appears, with the Commission's commentary,

as Article 42 of the Report of the Commission covering the work

of its fifteenth (1963) session. (Y.B.I.L.C. 1963, Vol. II, at

p. 204, also G.A.O.R. 18th session, Supplement No. 9, A/5509). .

casas eee sere

2. Comments by the following Governments and delegations to the

General: Assembly were made on draft Article 42, now 57 and appear

in U.N. Doc. A/CN.4/175 and Addenda (mimeographed) :

Australia (p. 12), Israel (p. 58), Portugal (p. 125),

United Kingdom (p. 154), United States (p. 187), Ghana

delegation (p. 284), Guatemala delegation (p. 284), Lo

United States delegation (~. 284), the Netherlands KN
(Addendum 1 p. 20), Sweden (Addendum 2, p. 7), and

Cana@a (Addendum 3, p. 2).

aceon sen pe
3. The Government comments were analyzed in the Fifth Report on .

the Law of @reaties by Sir Humphrey Waldock. A/CN.4/183/Add. 2, i

pp. 17 ££, mimcographed; his observations and proposals, in-

cluding a revised text for the Article are contained on pp. 22 =

26 of the same document. .

4, The Article was considered again at the second part of the he

seventeenth session of the Commission in January, 1966, at its :

83lst and 832nd meetings and again referred to the Drafting

Committee. The text proposed by the Drafting Committee at that

stage {Doc. A/CN.4/SR. 842) was considered at the 842nd meeting

and, as further amended in plenary meeting, approved by 14 votes

to none. (ibid.) It appears without commentary in the Annex to

the Report of the I.L.C. on the second part of its 17th session,

A/CN.4/184 (mimeographed) as Article 42 and as Article 57 in .

Doc. A/6348 of August 9, 1966 (Text of draft articles on the 3

law of treaties, as finally adopted by the Commission on 18 and

19 July 1966). At the time of the preparation of the present

paper the Report of the I.L.C. on the work of its eighteenth

session to contain its commentaries and recommendations is not

yet available. It will appear as document A/6309.

II. General Observations

5. The principle on which the Article is based is the consider-

ation that "good sense and equity rebel at the idea of a State

being held to the performance of its obligations under a treaty

which the other contracting party is refusing to respect" 004336 b=.
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(Waldock, YBILC 1963 vol. II, p. 73). By and large, there has

been agreement among the members of the Commission on this prin-

ciple and it has not been challenged by those Governments which i

commented on the Article as drafted by the Commission in 1963. me

5. There has not been agreement on the question, however, whether

all the provisions of Articie 57 as formulated represented the

lex_lata or whether the text contained elements of "progressive

development" i.e. suggestions de_lege ferenda. Mr. Briggs

emghasized repeatedly that a unilateral right of repudiation of

a treaty was no part of contemporary international law and that

there did not exist a unilateral right to repudiate treaty

obligations on the ground that a breach had been committed.

(Y.B.I.L.C. 1963, Vol. I, p. 123 and p. 132.) Mr. Briggs even-

tually withdrew an amendment to eliminate the reference to

termination in the draft (op. cit. p. 246) and at the January

1966 meetings of the Commission he accepted the wording of the

article on the understanding that there existed not a unilateral

right of withdrawal from a treaty, but a right to invcke the breach

as aground for terminating the treaty. (A/ft. 4/SR. 831, para. 45). :

The representative of the United Kingdom said in the Sixth :

Committee that the "new rules" of the draft Article then before

the Committee required very careful study and tnust be snbjected

to constructive criticism before they could be accepted as part

of present-day international law. (A/C.6/SR.786)

6. There was agreement among the members of the I.L.C. that a

balance must be struck between the stability of treaties and the

position of the injured party. (de Luna, Vol. 1 Y.B.J.L.C. 1963,

p. 120, Tabibi, p. 123, Lachs (ibid). It was dangerous to pro-

vide for the possibility of denunciation in the case of any

and every breach of a treaty. (Bartos, op.cit. p. 124). The

more uncertain the position with regard to jurisdiction the

Special Rapporteur argued, the more necessary it was for the

substantive rules to be given a strict and precise formulation

(op.cit. p. 130). There was general agreement in the I.L.c. to

keep the definition narrow. (op.cit. p. 132). These arguments

led to the conclusion that not every breach of a treaty but

only a material breach (violation substantielle) should bring

about the consequences set forth in the Article.

Tit. "Material Dreach"

The choice of the adjective.

7. The concept of a material breach of a bilateral (para. 1)

or of a multilaterai (para. 2) treaty and its definition

(para. 3) is therefore the basic element of the draft article. 004337 -
7
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Sir Humphrey Waldock's predecessor as Special Rapporteur on the

Law of Treaties, Sir Gerald Fitzmaurice, had in his draft of

1957 limited the right of denunciation to cases of "fundamental

breach" which he defined as "a breach of the treaty in an essen-

tial respect, going to the root or foundation of the treaty

relationship between the parties, and calling in question the

continued value or possibility of that relationship in the par-

ticular field covered by the treaty." (Fitzmaurice, Second Report,

A/CN. 4/107, Y.B.I.L.C. 1957, Vol. II p. 31.) Sir Humphrey

Waldock submitted (and the Commission concurred in his conclusion)

"chat the word ‘material' used by some authorities is to be pre-

ferred to the word 'fundamental' to express the kind of breach

which may entitle the other party to terminate the relationship

established by the treaty. In the Special Rapporteur's view the

word ‘fundamental’ inight be understocd as meaning that only the

violation of a provision directly touching the central purposes

of the treaty can ever justify the other party in terminating the

treaty. But other provisions considered by a party to be essen-

tial to the effective execution of the treaty may have been

very material in inducing it to enter into the treaty at all,

even although these provisions may be of an entirely ancillary

character." (Waldock, Second Report, Y.B.I.L.C. 1963, Vol. If

p. 75)

8. Mr. Verdross claimed that "no objective criterion existed for

distinguishing between breaches which were material and those

wnich were not." (Y¥.B.I.L.C. 1963, Vo}. 1.p. 125) At the

January, 1966, meetings Mr. Verdross recognized, however, that

paragraph 3 had the merit of being the first attempt to define

what was meant by “a material breach" of a treaty. (A/CN. 4/

SR 831, para. 38.) Mr. Amado, commenting on the adjectives used

by successive special rapporteurs ("fundamental", "“material")

asked what other adjectives could be found to express the idea

that the mere breach of a treaty could not bring about its
extinction, He admitted that he was at a loss to find an answer.

(op.cit. p. 130) No alternative or additional adjective was

found. An explanaticn of the term "material", its definition

“for the purposes of the present article" is contained in para-

graph 3. ‘fhe provision cf sub-paragraph 2 (c) which is dealt

with separately below (paras. 35 ff.) has also a bearing on the

concept of "material breach."

9. Non prerformance as a breach. At the January meetings of the

Commission Mr. Briggs put the question whether mere non-per formance

constituted a breach of a treaty. (A/CN. 4/S.R. 831, para. 52)

The question does not seem to have been taken up. In this writer's

view the answer would seem to be in the affirmative.

3 004338
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Repudiation of the treaty not sanctioned by the draft articles.

Under sub-paragraph 3 (a) “a repudiation of the treaty not

sanctioned by the present articles" is a material breach. Under

the draft articles there can, of course, be some cases of per-

fectly legitimate repudiation (Waldock in A/CN.4/SR. 832, para. 3).

Examples are a well-founded claim of the invalidity of the

treaty based on any of the articles dealing with invalidity

(Articles 43 to 5G) as fraud, error, coercion, conflict with a

jus cogens rule or, under the very provisions of draft Article 57,

the termination by State A of a treaty on the ground of its

breach by State B. If State B is really guilty of a material

breach then the termination (or repudiation) of a treaty by State

A is not a material breach of the treaty on the part of State A

within the meaning of sub-paragraph 3 (a).

The provision of sub-paragraph 3 (a) is hardly of great

practical importance, at least from the point of view of the law

of treaties as codified in the draft. I£ State X has repudiated

a treaty and State Y terminates it because it considers the

repudiation to be a material breach then there exists a consensus

between X and Y on the termination of the treaty. In the words

of the decision of the Judicial Committee of the Privy Council

in The Blonde (1922) 1 A.C. 313: the one State (in our example

State Y) accepts the repudiation of the Convention by State X and

treats the Cenvention as no longer binding. It may, of course,

be of importance to know whether X or ¥ is guilty of a material

breach of the treaty. This, however, is a question of responsi-

bility or redress which is outside the scope of the draft articles.

Similarly, if State Z, a party to a multi-lateral treaty,

repudiates that treaty and the other parties by unanimous agree-

ment terminate it in the relations between themselves and that

State, i.e. if they expell it from the treaty under sub-paragraph

2 (a) (ii) then there is agreement between all the parties to

the effect that Z shall cease to be a party.

The ‘main definition" of "material breach."

The "main definition” of the term “material breach" is in

sub-paragraph 3 (b). The two sub-paragraphs (a) and (b) together

comprehend the whole definition. (Waldock, Fifth Report on the

Law of Treaties, A/CN.4/193/Add. 2 p.18,footnote 9.) Under sub-

‘paragraph (b) of the text approved by the Commission in July 1966

"the violation of a provision essential to the accomplishment of

the object or purpose of the treaty” constitutes a material

breach. The earlier text read: "the violation of a provision

essential to the accomplishment of any of the objects or purposes

of the treaty."

004339
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13. Critique of the main definition. Some typical situations

which may, or may not, come within this definition wili be con~

sidered in the following paragraphs. A general comment on the

drafting of sub-paragraph 3 (b) might, however, be made at this

stage. According to its text any violation of a provision

essential to the accomplishment of the object or purpose of the

treaty is by definition a material breach. Any breach of such a i
provision, however trivial'a breach it may be, is deemed to be

a material breach. The adjective "material", standing alone,

conveys the idea of the opposite of immaterial, the opposite of

trivial. If a legal definition is added, however, which makes

every violation of an important provision a material breach the

concept of “material breach" is extended beyond what these two

words by themselves connote. Such widening of the meaning of the :

word "“naterial" "for the purposes of the present article" is not

desirable and the records of the Uommission's proceedings show

that this cannot have been the Commission's intention. The

question to what extent the problem was solved by the change of

wording in July 1966 calls for consideration. (When this paper

was prepared the commentary on Article 57 and the records of the

18th Session of the I.L.C. were not available.) i.

yee py”Set

14, The 1963 draft of the article, like the 1966 text, made the

qualification of a breach as material dependent exclusively on

the character of the provision which had been violated although

the definiticn of the type of »rovision was then somewhat different

from the present text ("a provision which is essential to the

effective execution of any of the objects or purposes of the

treaty." [Art. 42 (3) (b) of the 1963 text].) The 1963 draft was

therefore open to the same observations as the text of 1966.

However, Sir Humphrey Waldock's draft of 1963 did take care of

this problem by providing that “A material breach of a treaty

results from..... (b) a breach so substantial as to be tantamount

to setting aside any provision..... (ii) the failure to perform

which is not compatible with the effective fulfilment of the

object and purpose of the treaty." (Article 20 (2) (b) (ii),

YBILC, 1963, Vol. II, p. 73) It is certainly appropriate that

only the violation of an essential provision should bring about

‘the right of the other party or parties to terminate or to

suspend the treaty. But in addition to stipulating for this basic

requirement, it should, in this writer's view, be also provided

that only a serious or substantial or important violation should

be a condition for the other party's (or parties') remedies under

the article. A trivial breach even of an essential provision

should not be available as.a pretext for denouncing a treaty.

1s. Mon-performance pursuant to U.N. action. The non-performance Be

cf a treaty may be caused by a decision of the Security Council to :

apply sanctions pursuant to Article 41 of the Charter. Such a non-

pexformance is not a "material breach" within the meaning of Article

004340
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57 anc does not constitute a ground for the suspension or termina-

tion of a treaty. (Ge Luna in A/CN.4/SR. 831, para. 66). It is

submitted that this consequence follows from Article 103 of the

Charter because the continued performance of the treaty (e.g. a .

commercial treaty) would be in conflict with the obligation of the

U. N. Member State or States concernee under the Charter (Art. 25)

and the obligation under the Charter prevails. If one of the in-~

volved States is not a member cf the United Nations, then the

question of the interpretation of Art. 2, para. 6 of the Charter

becomes relevant. This questicn was discussed by the Study Group

at an earlier occasion (see Report on the Meetings held on December

3 and December 4, 1965, p.7 and the Rapporteur's Memorandum No. 1

of November 1965, pp. 8-11). ‘The legal position is more involved

if the interruption of economic relations were applied not in im-

plementing a decision of the Security Council, but pursuant to a

recommendation of the General Assembly or under a regional arrange-

ment,

16. Provocation, On the question what influence should be attribut-

ed to the fact that the breach had been provoked by the earlier

attitude of the injured State, Mr. de Luna expressed the view that

the provocation extenuated but did not nullify the breach. (YBILC

1963, Vol, Ip. 121). Sir Humphrey Waldock said that personally he

doubted whether, if there were any provocation on the part of

another party, a material breach could properly be said to exist

at all (A/CN. 4/SR. 832, para G). He suggested that the Drafting

Committee should be asked to consider, in general terms, the question

of the possible contribution by the complainant State to a ground

for termination, He pointed out thatthe problem had already been

envisaged in what now is Article 45 (formerly 34) on error,

paragraph 2 of which stated that the rule laid down in paragraph 1
did not apply where the complainant State had, by its own conduct,

contributed to the error, He suggested that the Drafting Committee

should examine whether such articles as Articles 57 (formerly 42)

on breach and 59 (formerly 44) on fundamental change of circum-

stances, should not also contain a clause to deal with the case

where the conduct of the complainant State might have been partly

the cause of the ground of termination. (ibid.) In regard to the

article on fundamental change of circumstances the Government of

Pakistan had proposed that changes of the circumstances which have

been deliberately brought about or created by one of the parties to

the treaty should be excluded from its operation. (A/CN. 4/175, Add,

5, p. 2). The Commission inserted a provision on these lines in its.

final text of Article 59 (formerly 44) on fundamental chance of

circumstances which now provides that a fundamental change of cir-

cumstances may not be invoked - ",... iff the fundamental change is

the result of a breach by the party invoking it either of the treaty

or of a different international obligation owed to the other parties

to the treaty." No corresponding rule appears, however, in the

Commission's final draft of Article 57,

SPOT re pee ee om om
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fe eek ca armen17. Inter-depencent Treaties. The problem of the separability of

treaty provisions arises in connection with many of the provisions

of the draft. The general provision devoted to it is Article 41

(formerly Article 46)the application of the principle to the ter-

mination and suspension of treaties as a consequence of their

breach under draft Article 57, paragraphs 1 and 2 is referred to,

but not examined in detail later in this paper. In the present

context, i.e. in examining the delimitation of the concept of a

material breach, it might be appropriate to recall that Lord

McNair, after having stated "that some common-sense limit must be

placed upon the unity and indivisibility of the sum total of the

‘provisions of a treaty" pointed out "that, conversely, in special

circumstances it may be possible to show that of two separate

treaties each was the consideration for the other and that they

were intended to be interdependent; and that in that case the

breach of one might give rise to a right to abrogate the other,"

(McNair, The Law of Treaties, 1961, p. 571) Mr. de Luna also drew

attention to this problem, It might happen, he said, that the f

denunciation of one treaty was lawful because of the breach of t

another. That situation could arise where two treaties were so b

closely inter-related that the breach of one frustrated the pur-

pose and object of the other. (YBILC 1963 Vol. II, p. 121 Sec. 79).

fe open ge

18. The following example of inter-related conventions may be given

from the history of the United Nations attempts to legislate in

the field of freedom of information: The United Nations Conference |

on Freedom of Information, Geneva, 1948, prepared: 1) the Draft 4

Convention on the Gathering and International Transmission of News;

2) the Draft Convention concerning the Institution of an Interna~

tional Right of Correction; and 3) the Draft Convention on Freedom

of Information, (Final Act of the Conference, U.N. Publication

Sales No, 1948. XIV.2, E/CONF.6/79), The States with highly

developed news media were greatly interested in the draft listed

as 1) above because it purported to improve the process of news

gathering and the status of foreign correspondents, while the

countries with less developed news media expected a protection cf

their interests from the draft listed under 2). In 1949, the

General Assembly decided to amalgamate drafts 1) and 2) and

approved them under the title of draft Convention on the Inter-

national Transmission of News and the Right of Correction. (G.A,

res, 277 (III}C of May 13, 1949). This was a clear demonstration

of the fact that the one set of provisions was the consideration

for the other set of provisions. Moreover, the General Assembly

gave expression to the interdependence of the amalgamated draft

Convention with the third of the drafts listed above by deciding

that the former shall not be open for signature until the General

Assembly has taken definite action on the draft Convention on

Freedom of Information, (G.A. res. 277 (III)A). By 1966 this

definite action has not yet been taken; the General Assembly is

still seised of the draft. In 1952 the General Assembly separated
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the provisions on the international right of correction from the

amalgamated convention it had approved in 1949 and opened them for

signature as a separate instrument. (Convention on the Internation-

al Right of Correction, G.A. res. 630 (VII) of December 16, 1952),

Because the quid pro quo is missing this instrument has been

ratified only by very few States. If at any time in the future

the scheme of the three instruments as conceived in 1948 ~ 1949

should materialize, it would certainly be appropriate to attach

to the material breach of one of the treaties the consequences

foreseen in draft Article 57 in regard to all of them,

The I.L.C. draft does not deal with the problem of inter-

dependent treaties and its wording seems to exclude the application

of the rules of Article 57 to such a situation ("A material breach

of a ..... treaty entitles .......... to invoke the breach as a

ground for terminating the treaty or suspending its operation....")

Violation of Provisions of an Ancillary Character. As already

stated (paragraphs 9 ff.) Article 57 does not define "material

breach" except by the adjective "material", the reference to an

unjustified repudiation (para. 3(a)) and the very general statement

that the treaty provision the violation of which is invoked must be

“essential to the accomplishment of the object or purpose of the

treaty." Beyond that the text of the article throws no specific

light on the concept. Commission's commentary on the 1963 draft

(Article 42) emphasizes that the term "material" covers not only

the violation of a provision directly touching the central pur-

roses of the treaty, Other provisions considered by a party to

be essential to the effective execution of the treaty may have

been very material in inducing it to enter into the treaty at all,

even although these provisions may be of an ancillary character,

(para 8 of the commentary on Art. 42 in the 1963 report of the

I.L.C.) (At the time of this writing the final commentary on the

1966 text of draft article 57 is not yet available.) Neither the

text nor the commentary give examples thus leaving the interpreta-

tion and application to State practice and to the jurisprudence

of international tribunals.

Sir Humphrey Waldock's 1963 draft was to the effect that a

material breach of a treaty results from "...... a refusal to

implement a provision of the treaty binding upon all the parties

and requiring the submission of any dispute arising out of the

interpretation or application of the treaty to arbitration or

judicial settlement, or a refusal to accept an award or judgement

rendered under such a provision." (YBILC 1963, Vol.II. p. 73).

Mr, Rosenne pointed out that it would be preferable to speak of

complying with rather than accepting an award or judgment (¥.B.LL.C.

1963, Vol. I p. 126, para, 58.) However, the Commission's draft

does not contain an express provision on this subject. It is

004343
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arguable that the refusal to implement a binding prevision of

the treaty to submit a dispute to arbitration or judicial settle-

ment and, still more, the refusal to comply with the award or

judgment violates a provision essential to the accomplishment

of the object or purpose of the treaty. It would be preferable,

however, to state so expressly in the text of the draft conven-

tion. {The problem commented upon in this paragraph, i.e. the

consequences of the violation of an arbitration or judicial

‘settlement clause is, of course, different from the question

dealt with in the present Article 62 (formerly Art. 51) concern-

ing the procedure to be followed in cases of invalidity, termina-

tion etc, of a treaty.] .

IV. The Rights of the Innocent Party or Parties,

Sir Humphrey Waldock's 1963 draft of the article started with ~

the statement that "the breach of a treaty by one party does not

of itself have the effect of terminating the treaty or of sus-

pending its operation." (YBILC 1963, Vol. II, p. 72, Art. 20 (1)

(a).) While the paragraph does not appear in the texts adopted

by the Commission in 1963 and 1966 respectively, there is no

doubt that it expresses a rule of law which is, by implication,

also laid dcwn in the Commission's texts. A material breach

entitles, however, the other party or parties to invoke the

breach as a ground for terminating the treaty or suspending its

operation, The innocent party or parties do not have a dis- |

cretionary right to terminate the treaty, but they are merely

entitled to invoke the breach if it was a material one. (Mr.

Gros, YBILC 1963, Vol. I, p. 246, para. 110). The details of

the application of the principle are different in the case of

bilateral treaties (paragrapn 1) and in the case cf multilateral

treaties (paragraph 2).

Before entering upon a description of the regulation of these

two situations, it is in order to comment on the phrase "to

suspend the operation of the treaty" or “suspending its operation"

which is one of the remedies which the article grants in the case

of the breach of both bilateral and multilateral treaties. The

Special Repporteur stated that "suspension would involve non-

application of the clause in gquestiaqn until it became clear that

the defaulting State was ready once again to apply the whole of

the treaty." (op.cit. p. 132, paragraph 35). The consequences

of the suspension of the operation of a treaty are defined in

Article 68 (formerly 54) to the effect that unless the treaty

otherwise provides or the parties otherwise agree, the suspensicn

of the operation of a treaty under its provisions or in accordance

with the present articles;

(a) relieves the parties between which the operation of the
treaty is suspended from the obligation to perform the treaty in

their mutual relations during the period of suspension; 004344
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(b) does not otherwise affect the legal relations between the

parties established by the treaty. During the period of the

suspension, the parties shall refrain from acts tending to render

the resumption of the operation of the treaty impossible, The

1963 commentary on Article 54 (para. 3) explained that the very

purpose of suspending the operation of the treaty rather than

terminating it was to keep the treaty relationship in being.

The I.L.A. Restatement, 1965 edition, Sec. 158, p. 484 (text

in paragraph 46 below) permits suspending the performance of

obligations towards the violating party, so long as the latter

is in violation, Whether the difference between "termination"

and “suspension of the operation" of a treaty is as fundamental

in practice as it appears to be in theory can be doubted.

Il n'y a rien qui dure comme le provisoire.

Bilateral treaties. In the case of the breach of a bilateral

treaty the other party has the choice of terminating the treaty

or suspending its operation, (Art. 57(1)). In the case of the

material breach of a multilateral treaty by one of the parties

paragraph 2 of Article 57 distinguishes between the rights of:

(a) the other parties by unanimous agreement

(b) of an individual party specially affected by the

breach and

(c) of any other individual party in the case of a particular-
ly qualified breach, .

The other parties by unanimous agreement. The other parties

are entitled by unanimous agreement to suspend the operation of

the treaty or to terminate it either:

(i) in the relations between themselves and the defaulting
State, i.e, to expell the defaulting State from the community cf

States parties to the treaty, or

(ii) as between all the parties, i.e. to bring the whole
treaty relationship to an end,

Several members of the Commission expressed repeatedly mis-~

givings concerning the application of the latter provision to

general multilateral treaties in the maintenance of which the

international community had a great interest. To take account

of the concern of these members to some extent at least, Article

40 (Article 30 bis in the January, 1966 report A/CH.4/184) was

included. (See statement by Waldock in A/CN.4/SR.482 para. 32).

It deals with "obligations under other rules of international

law" and provides:
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"The invalidity, termination, or denunciation of a treaty, the

withdrawal of a party from it, or the suspension of its operation,

as a result of the present articles or of the terms of the treaty,

shall not in any way impair the duty of any State to fulfill any

obligation embodied in the treaty to which it is subject under

any other rule of international law."

Aparty specially affected. The provision of paragraph 2(b)
that a party specially affected by the breach is entitled to in-

voke it as a ground for suspending the operation of the treaty in

the relations between itself and the defaulting State was in-

serted in 1966 as a consequence of comments by Governments, in-

cluding the comment by the United States representative on the

Sixth Committee, The United States and Netherlands Governments

had proposed to grant the right to suspend the operation of the

treaty to a party "whose rights or obligations are adversely

affected by the breach" (A/C.6/SR. 784; see also U. S. Government

comments in A/CN,4/175 p. 188 and Netherlands comments in A/CN,

4/175, add. 1 p. 20). The United States and Netherlands sugges-

tions were opposed by several members of the commission, includ-

ing Mr. Briggs and Mr. Rosenne (A/CN.4/SR.831, paragraphs 47 and

and 24 ££, respectively) inter alia on the ground that all the

parties to a multilateral treaty had the same interest with regard

to any violation of the treaty. The Special Rapporteur (A/CN.4/183

add. 2 p. 22) had explained that the Commission had assumed that

since the provision authorizes suspension of the operation of the

treaty only bilaterally as against the offending State, only a

party whose own interests are affected by the breach would be

likely to wish to exercise the right- provided for in what now

is paragraph 2(b). However, he went on to say, if it is really

theught that the right provided for in that paragraph may be

abused by a party not itself affected but anxious to find a pre-

text for suspending the operation of the treaty vis a vis the

particular offending State, little objection is seen to limiting

the provision specifically to parties whose interests are

affected by the breach, The Special Rapporteur therefore proposed

to say “any other party whose interests are affected by the breach"

Eventually, the drafting Committee proposed the present text "a

party specially affected by the breach", a formula which proved to

_be generally acceptable, Mr. Rosenne found it "quite satis-

27.

factory" (A/CN.4/SR. 842 para. 7).

The right of a party specially affected by a breach to suspend

the operation of a multilateral treaty in the relations between

itself and the defaulting State raises, in this writer's view, a
very serious problem which did not, of course, escape the attention

of members of the I.L.C. This writer is not sure, however, whether

the Commission solved it—in_a completely satisfactory manner, If
pms 004346
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a provision of a multilateral treaty has the character of jus

cogens then the problem we are about to discuss does not arise,

provided that the peremptory character of the rule is established

beyond challenge. If a rule cannot be derogated from by treaty

(Article 50, formerly 37) then it stands to reason that it can-

not be set aside by suspending a treaty in which the peremptory

rule happens to be embodied, The problem does not arise either

if the party affected by the breach of the multilateral treaty

has the cuty to fulfill an obligation embodied in the treaty also

under any other rule of international law, not necessarily a

peremptory rule. (Article 40 referred to in paragraph 25 above).

The problem arises, when the general multilateral treaty con-

cerned imposes on States parties obligations for which it is the

only source and which do not exist apart from the treaty.

Paragraph 2(b) applies to all multilateral treaties, The

Commission did not accept for the purposes of the present Article

57 any distinction between “law-making treaties" on the one hand

and treaties having the character of contracts on the other.

In particular it did not accept the distinction advocated by

Sir Gerald Fitzmaurice’ in his second Report on the Law of

Treaties of 1957 between the following two categories of

treaties: His first category comprised treaties where neither

juridically nor from the practical point of view the obligation

of any party is dependent on a corresponding performance by the

others, where the obligation has an absolute rather than a

reciprocal character; where the obligation is towards all the

world rather than towards particular parties. Sir Gerald's

second category consisted of treaties which create obligations

which are not absolute and are essentially bilateral and recip-

rocal in application. In regard to cases coming within the

first category: law-making treaties (traites lois), regime~

creating treaties, treaties involving undertakings to conform

to certain standards, Fitzmaurice proposed that a breach can

never constitute a ground of termination or withdrawal by other

parties and cannot ever justify non-performance of the obligation

of the treaty in respect of the defaulting party or its nationals,

vessels etc, (YBILC, 1957, Vol. II p. 31, para. 19(1) (iv). He

explained that "a fundamental breach by one party of a treaty

cn human rights could neither justify termination of the treaty

nor corresponding breaches of the treaty even in respect of

nationals of the offending party*. The same would apply as re-

gards the obligation of any country to maintain certain standards

sequence of the conventions of the International Labor Organiza-

tion; or again under maritime conventions as regards standards

*Italics in the original.
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of safety at sea." (op. cit. p. 54, paragraph 125).

Mr. Bartos expressed the view that the so-called traite lois
had the force of international custom. Article 42 (now 57) was

perhaps too liberal to be applicable to treaties of that kind.

The humanitarian conventions formed part of the legal conscience

of nations; surely, he said, a State could not be free to suspend

the application of such conventions just because another State

had ceased to apply them. A very serious question was involved,

and perhaps the substance should prevail over the form,

(A/CN.4/SR. 832, para, 22). Sir Humphrey Waldock stated it

would clearly not serve any good purpose for the injured State to

suspend the operation of a particular clause of a humanitarian

convention with respect to nationals of the defaulting State;

the effects of the illegality would then be visited on innocent

persons ,*

It is believed that the Commission did not altogether avoid

the danger of which its distinquished members were clearly aware.

In the present text of Article 57 the danger is lessened, but not

completely absent. The requirement of unanimity of the “other

parties" stipulated in sub-paragraph 2(a) affords strong protec-

tion against a frivolous suspension or temnination of a humani-

tarian treaty. The requirement that the single party intending

to have recourse to a bilateral suspension under sub-paragraph

2(b) must be specially affected by the breach reduces the incidence

of such suspensions of humanitarian conventions considerably

but does not eliminate them altogether. The fact that peremptory

rules of international law and rules of customary law existing

independently of the treaty cannot be evaded by the suspension of

the operation of the treaty (as stated in paragraph 27 supra)

narrows the field of application of sub-paragraph 2(b) further.

But when all is said, there still remains many cases where, in

Waldock's phrase, the effects of the illegality committed by one

State can be visited on innocent persons,

In Article 1 of the European Convention on Human Rights of .

1950 the High Contracting Parties undertake to secure to everyone

within their jurisdiction-the rights and freedoms defined in the

Convention, Similarly, in Article 2 of the draft United Nations

Covenant on Civil and Political Rights as prepared by the Third

Committee of the General Assembly (Annex to A/6342) each State .

Party will unéertake to respect and to ensure to all individuals
within its territory and subject to its jurisdiction the rights

recognized in that Covenant without distinction of any kind,

* Italic added
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such as race, color etc, By the International Convention on the

Elimination of All Forms of Racial Discrimination each State
Party undertakes to prohibit and bring to an end racial dis-

crimination by any persons, group or organization (Art. 2) and

to assure to everyone within its jurisdiction effective protection

and remedies. If there were agreement among Governments and

among writers that these two conventions and the draft Covenant

embody rules of customary international law or even peremptory

rules of general international law then for the reasons given in

paragraph 27 supra no problem would exist. Without wishing to

enter into the merits of this question, it must be said that the

proposition that the two conventions and the draft Covenant codi--

fy only rules of law which exist apart from them is, to say the

least, controversial. In the view of those at least who do not

accept this proposition a party specially affected by the breach

of one of these instruments can invoke the breach as a ground for

suspending its operation in the relations between itself and

the defaulting State. This is what the text of para. 2(c) of

Article 57 says. It is obvious that such a suspension is con-

trary to the spirit of the instrument, The European Commission

on Human Rights stated in the well-known case of Austria v.

Italy (Yearbook of the European Convention on Human Rights, Vol.
4, p. 116):

“that the purpose of the High Contracting Parties in

concluding the Convention was not to concede to each

other reciprocal rights and obligations in pursuance

of their individual interests, but to realize the ideals

its statute, and to establish a common ordre public of

the free democracies of Europe."

The obligations undertaken by the Parties, the Commission

went on to say, are essentially of an objective character, being

designed to protect the fundamental rights of individuals frem

infringement by any of the Contracting Parties, and not to

create subjective and reciprocal rights between the Contracting

Parties themselves. When a Party refers an alleged breach

of the Convention to the Commission, it is not to be regarded as

exercising a right of action for the purpose of enforcing its

own rights but rather as bringing before the Commission an

alleged violation of the ordre public of Europe. (ibid.)

There is no doubt that mutatis mutandis the situation will be

analogous when the Racial Discrimination Convention enters

into force or when the draft Covenant becomes valid law,

Paragraph 2(b) requires, of course, that the party suspending
the multilateral treaty must be "specially affected." Its

general interest in the maintenance of the standards established
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by a humanitarian convention, its right to see, e.g., the ordre

public of Europe upheld, is not sufficient. This general interest

may be the basis, as it is under the European Convention, for

demanding specific performance of the obligation undertaken by

the defaulting State, but it does not suffice to justify the

bilateral suspension of the operation of the Convention because

of a breach. However, a particular State may, in addition, be

also specially affected by the breach, e.g. because its nationals

were the victims of the breach. It is even arguable that in

certain circumstances a State may be specially affected by the

breach of a human rights convention the victims of which were

not its own nationals but the nationals of the defaulting State

itself. Situations where this consequence can occur are rare

and call for very careful scrutiny. They do exist however, e.g,

when an international treaty grants to State A locus standi in
matters of nationals of State B who are ethnically related to

the population of State A, as e.g. the provisions agreed upon

between the Austrian and Italian Governments on September 5, 1946

for the protection of the German-speaking inhabitants of the

Bolzano Province and of the neighboring bilingual townships of

Trento Province (Annex IV and Article 10(2) of the Peace Treaty

with Italy of February 10, 1947).

—

If - this is an entirely hypothetical case which is here pre-

sented in order to illustrate the implications of sub-paragraph

(b) of paragraph 2 - one Party to the European Convention
were guilty of a material breach of the Convention and this breach
were of a character that it "specially affected" another party,

the latter would by virtue of the sub-paragraph be entitled to

suspend the operation of the Convention in the relations between

itself and the former State, The fact that it has undertaken

to secure the rights defined in the Convention to everyone with-

in its jurisdiction, irrespective of nationality, and that the
Convention has established a common ordre public of the free

democracies of Europe would not save the situation because the

sub-paragraph authorizes the suspension of the operation of the

Convention in whole or in part, i.e. including the provision of
Article 1 (quoted in paragraph 31 supra) and the ordre public
derived from the Convention as a whole. It is necessary, there-
fore, to insert a proviso in draft Article 57 which would ex-_.
clude these entirely undesirable and certainly not intended con-

sequences,

To draft such a proviso is admittedly very difficult. It
could be provided that sub-paragraph 2(b) does not apply to a
Convention in regard to which it is established that the parties
did not intend to admit the suspension of its operation as a
consequence of its breach. This would be an elaboration and ex-

tension of the provision of paragraph 4 of Article 57 according
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to which “the foregoing paragraphs are without prejudice to any

provision in the treaty applicable in the event of a breach,"

It is doubtful, however, whether this language would be suffi-

cient because most of the humanitarian conventions of this type,

including the European Convention on Human Rights and the Inter-

national Convention on the Elimination of all Forms of Racial

Discrimination, but not the draft Covenant on Civil and Politi-

cal Rights contain denunciation clauses. (For a more detailed

treatment of these clauses see Memorandum No. 3 on jus cogens

of February, 1966, pp. 20 ff.). These humanitarian treaties not

only do not expressly provide that they cannot be suspended he-

-eause of a breach - if this were so the problem might be con-

sidered covered by paragraph 4 of Article 57 - but it is diffi-

cult to contend that the parties to a Convention which can be

denounced without cause (Art, 65 of the European Convention;

Art. 21 of the Racial Discrimination Convention) intended it not

to be liable to suspension on the ground of a material breach

by a Party. The A.L.I. Restatement of the Foreign Relations

Law of the United States, 1965 edition Sec. 158, p. 484 (for the

text see paragraph 46 below) qualifies in general the right to _

suspend or terminate an agreement by the phrase "except as other-

wise provided in the agreement". This formula though stronger

than Art. 57(4) would probably not be sufficient either, for the

reasons just given, in regard to humanitarian treaties providing

for the unlimited right to denounce them.

It might therefore be preferable to proceed, in drafting the

proviso, from the formulae suggested by Fitzmaurice in 1957

(see paragraph 28 supra) and expressly exempt from the operation

of sub-paragraph 2(b) treaties on human rights, world health

conventions, labor conventions and maritime conventions on

standards of safety at sea, A more sweeping exemption on these

. lines would, however, also create considerable problems. Sir

Gerald's two categories of treaties and treaty obligations are

not as distinct and watertight as appears on first sight. There

is an element of reciprocity,e.g., in the very idea of inter-

national labor legislation as witnessed by the Preamble to the

Constitution of the International Labor Organization according

to which the parties were moved to establish the Organization

not only "by sentiments of justice and humanity" but also by

the consideration that "the failure of any nation to adopt

humane conditions of labour is an obstacle in the way of other

nations which desire to improve the conditions in their own coun-

tries." If - this, again is an entirely hypothetical case -

after 1919 a major industrial Power had repealed its hours of

work ‘legislation and a working weckof, say,,72 or more hours had

been introduced, it is debatable, to say the least, whether the

other parties to the Hours of Work (Industry) Convention, 1919,

could have been expected to continue to observe it in spite of
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the material breach which had occurred.* There is also the f

difficult task of defining properly these exempted types of

treaty.

While this Rapporteur is not, at present, in a position to

suggest a completely satisfactory text for providing exceptions

from sub-paragraph 2(b), he wishes again to stress the desira-

bility of solving the serious problem which the present text

poses.
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35, The suspension of the operation of a treaty by a party be-

cause the material breach radically.changes the position of every

party. Sir Humphrey Waldock's 1963 draft contained a provision

that "if a material breach of a treaty by one or more parties

is of such a kind as to frustrate the object and purpose of the

treaty also in the relations between the other parties not in-

volved in the breach, any such other party may, it it thinks fit, i
withdraw from the treaty". (YBILC 1963, Vol. II, p. 73, draft r
Article 20, para. 4). Mr. Castrén proposed a clause serving f
the same purpose. He suggested that in the case of a material ok

breach of a multilateral treaty, any other party may "in the

relations between itself and the other parties withdraw from

the treaty, if the breach is of such a kind as to frustrate the

object and purpose of the treaty." (YBILC 1963, Vol. I p. 120,

para. 67). These proposals were, however, not embodied in the

Commission's 1963 draft of the article. The question Waldock

and Castrén had intended to regulate because of very topical
interest a few weeks after the 1963 session of the Commission . #

(May 6 to July 12, 1963) when, on August 5 of the same year, the #
Test Ban Treaty was signed. The Test Ban Treaty raised the

following problem:

If, in the hypothetical situation of a material Soviet

violation of the Treaty, the United States acquires the
right to suspend the performance of its own reciprocal

obligations under the treaty vis-a-vis the Soviet ©

Union, it is by no means a self-evident consequence

that the United States is also freed from its under-

taking under the treaty vis-a-vis other innocent i

parties, say, India, Ghana, or Mexico. However, if,

in the hypothetical case, the United States continued . a

to be bound by the prohibitions of the treaty for at -

least three months (Article IV of the Treaty) vis-a-vis

India, Ghana or Mexico, then its right to suspend the

operation of the treaty in its relationship with the

* See Schwelb in 58 A.J.IcL. pp. 665-666 (1964).
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Soviet Union would be a shell. The situation would, of

course, be the same if the United States were the default-

ing party and the Soviet Union the innocent party."*

It is believed that the suggestions made in the Sixth Commit-
tee of the 1963 session of the General Assembly by the United

States (A/C.6/SR. 784; see paragraph 26 supra) and by other dele-

gations (Ghana, A/C.6/SR. 791) were intended to solve this diffi-

culty.

The issue was squarely presented by the Governments of Canada

and Sweden in their Comments (A/CN.4/175/Add.3, April 15, 1965,

and Add. 2, April 12, 1965. The Government of Canada pointed

to the implication of the 1963 draft that as regards multilateral

treaties of a sort under which the States parties agree to refrain

from some action or other, in the case of a flagrant violation by

one party no other party would have any recourse on its own. It

could not suspend its obligations vis-a-vis the violator (by do-

ing whatever it had agreed to refrain from doing) without violat-

ing its own obligations to the other parties. Canada suggested

amending the article in such a way that where there has been a

violation of a treaty of the described sort, the legitimate right

of suspension by an individual party need not depend on a consen-

sus, but may be exercised ergo omnes. The Special Rapporteur

(Fifth Report, A/CN.4/183/aAdd. 2, Observations and Proposals,

paragraph 5) observed that the exception suggested by the Cana-

dian Government appeared to be too widely stated. The Government

of Sweden noted that the 1963 draft only entitled a party to a

multilateral treaty to suspend or terminate the treaty in relation

to another party which has violated it or to seek the agreement ~

of the other parties in order to free itself wholly from the )

treaty. Circumstances might be such, however, that the State

ought to be allowed even to terminate or suspend the treaty uni-

laterally, e.g. if the participation of the State committing the

breach was an essential condition for the adherence of the other

State (l.c.p.8). The Special Rapporteur suggested that the Com-

mission re-examine this point in the light of the Government com-

ments and submitted as a basis for discussion a revised version

of his 1963 draft of a proviso reading as follows:

"Paragraph 2(bis). Notwithstanding paragraph 2, if

the provision to which the breach relates is of such

a character that its violation by one party frustrates

the object and purpose of the treaty generally as be-

tween all the parties, any party may suspend the opera-

tion of the treaty with respect to itself or withdraw

*Schwelb, "The Nuclear Test Ban Treaty and International Law, "
58 A.J.I.L. at P. 664 (1964).
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(Waldock, Fifth Report, A/CN.4/183/Add. 2, Observa-

tions and Proposals, paragraphs 6 and 9).

At the January, 1966 meetings of the Commission, one member

(Mr. -Rosenne) felt that the new paragraph 2(bis) introduced a

highly subjective element. The problem raised by the Canadian

Government should in his view be covered by the provisions of

what now is Article 59 (fundamental change of circumstances)

(A/CN.4/SR.831, paragraph 34). Other members disagreed with

this view (Mr. Castrén, l.c. para. 42, Mr. Cadieux(Canada), l.c.

para. 61). This writer respectfully agrees with the latter

opinion. The attempt to cover a qualified breach of a treaty

by the clause rebus sic stantibus would make of the clause a

jack-of-all-trades, a concept so wide that it would become un-

necessary to deal with more specific grounds for termination or

suspension such as any material breach (Article 57) or super-

vening impossibility of performance (Article 58). This would

run counter to the need, in the interest of the security of

treaties, to confine the doctrine of rebus sic stantibus within

narrow limits and to regulate strictly the conditions under

which it may be invoked. (See e.g. the Commission's commentary

on Article 44 of the 1963 draft, paragraph 1).

This is not to say that the situation for which paragraph

2(c) purports to supply the remedy does not have many features

in common with the situation regulated by Article 59 (fundamental

change of circumstances). Mr. Castrén drew attention to what

might be characterized as a situation akin to, but not identical

with, the facts which make the doctrine of rebus sic stantibus

applicable. (A/CN.4/SR.842 para. 9). According to him there

was the danger that under the text of paragraph 2(c), a party

would lose its rights but would retain its obligations. He raised

the question whether the defaulting party would still be bound

by the treaty, the operation of which another party has suspended

with respect to that other party. He asked whether the default-

ing party would have the right to withdraw from the treaty. The

text gives the right to suspend the treaty to "any other party"

i.e. to every party except the party which has committed the

material breach. The text does not support the view that the

defaulting party would be entitled to suspend its operation,

still less to withdraw from it. Vis-a-vis the party which has

exercised the right to suspend the operation of the treaty

the treaty is, of course, suspended also as far as the default-

ing State is concerned. In the relationship to third parties

which have acquiesced in the breach the obligations of the de-

faulting State would apparently remain in force. The situation

may, Of course, be such that the defaulting State and the State

which has applied paragraph 2(c) are the most important partici-

pants in the treaty and that when their mutual rights and
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cbhligations are suspended the whole treaty régime collapses.

This collapse would amount to a fundamental change of circum-

stances. It does not seem, however, that the defaulting State

would be entitled to invoke it, as Article 59(2)(b) prevents

such invocation “if the fundamental change is the result of a

breach by the party invoking it either of the treaty or of a

different international obligation owed to the other parties to

the treaty." The problem to which Mr. Castrén drew attention

certainly exists.

Mr. Briggs made two comments on the provisions of draft para-

graph 2 (bis). He said they went much too far and he could not

support their inclusion; they appeared to establish a right to

suspend the operation of the treaty by unilateral action. Mr.

BriggS' second comment was that the paragraph raised a further

difficulty through its reference to "the object and purpose

of the treaty". It was difficult to see the difference between

that criterion and the one laid down in the definition of "mate~

rial breach" in paragfaph 3(b) which also speaks of "a provision

essential to the accomplishment of the object or purpose of the

treaty". (A/CN.4/SR.831, paragraphs 50 and 51). In regard to

the second point, Mr. Briggs' intervention appears to have been

successful. In the final text of sub-paragraph 2(c) entirely

different phraseology is used.

Mr. Yasseen (A/CN.4/SR.631 para. 57) supported by Mr. Briggs

(A/CN.4/SR.842, paragraph 20) did not think that provision should

be made for so far-reaching a step as withdrawal, even in the

circumstances contemplated in the paragraph. It would be suf-

ficient to authorize the State concerned to declare that it was

suspending the operation of the treaty so far as it was con-

cerned, Eventually he moved the deletion of the words “or to

withdraw from the treaty" from the draft as submitted by the

Drafting Committee and his amendment was adopted by 12 votes to

1. (A/CN.4/SR.842, paragraphs 2, 13, and 29) As a consequence,

in the circumstances contemplated in Article 57(2)(c) only sus-

pension of the operation of the treaty, not withdrawal from it,

is authorized. ,

Sub-paragraph 2(c) is intended to apply to such treaties

as disarmament treaties, in which the rights and obligations

were so intimately connected that if one State violated an obli-.

gation, the breach would immediately affect all the others.

(Waldock in A/CN.4/SR.832 para. 8). It is intended to meet the

very special case of certain treaties for which paragraph 2(b)

[which authorizes suspension only between the specially affected

State and the defaulting State, but not suspension ergo omnes]

would not provide a proper safeguard. (idem in A/CN.4/SR.832,

para. 14). In the case of paragraph 2(c) unanimous agreement
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of the innocent parties is not required. (Ago, l.c. paragraph

19.)

Under the present text of paragraph. 2(c), any party other

than the defaulting party may suspend the operation of the treaty

with respect to itself if the treaty is of such a character that

-a material breach of its--provisions by one party radically

43.

44.

changes the position of every party with respect to the further

performance of its obligations under the treaty. The stress is

on the character of the treaty and the type of treaty to which

the provision is mainly to apply is a disarmament treaty or a

nuclear test ban treaty in its capacity of a disarmament treaty.

The Test Ban Treaty of 1963 is not necessarily and certainly

not exclusively a disarmament treaty as it does not prohibit

underground testing, stockpiling and the use in war of nuclear

weapons. On the other hand, it was, according to its Preamble,

concluded by the parties “desiring to put an end to the contami-

nation of man's environment by radio-active substances" so that

it is also very much akin to a world health or human rights

treaty.* Mr. Castrén gave as a further example the case of a

treaty of demilitarization and neutrality that was accompanied

by an international guarantee. He implied that if the guarantee

ceased to exist because the guarantors had not complied with

their obligations, the territorial State was relieved of the

obligations to comply with the demilitarization clauses

(A/CN.4/SR.842, paragraph 21).

In paragraphs 13 and 14 supra the comment was made that the

existence of a "material breach" is made dependent on the im-

portance of the violated provision, and not also on the im-

portance of the violation itself (paragraph 3(b). The same

applies mutatis mutandis to the definition of that qualified

Material breach which authorizes any party (other than the de-

faulting party) to suspend the operation of the treaty with

respect to itself (para. 2(c)) Here, too, the stress is ex-

clusively on the character of the treaty, not also on the char-

acter of the breach.

The separability of treaties, The question of the separa~

bility of treaty provisions is of great relevance for the whole

of the law of treaties and is treated comprehensively in Article

41 (formerly 46). It is not proposed to deal with it in de-

tail in the present report. The question of separability is of

particular importance in connection with termination and sus-

pension of a treaty as a consequence of a breach. Article 41

refers in its paragraph 2 to Article 57.

* Schwelb, op, cit., p. 666.
. _— 004356
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The treatment of the problem of separability in the various

provisions of Article 57 is not uniform. The Study Group will

recall that attention to this fact was drawn at its meetings on

March 11 and 12, 1966 (see page 14 of the Report on those meet~

ings relating to the then Article 42). The phrase “in whole or

in part" is contained in paragraph 1 of Article 57, dealing with

bilateral treaties, and in paragraph 2(b) which provides for the

bilateral suspension of a multilateral treaty by a party special-

ly affected by the breach. The right to suspend or to terminate

"in whole or in part" is not spelled out in paragraph 2(a),

which deals with suspension or termination by unanimous agree-

ment of all the innocent-parties and in paragraph 2(c) which

provides for the special cases where a unilateral suspension by

one party ergo omnes is authorized. At the meetings of the Study

Group in March, 1966 it was said that the differences among the

various provisions of Article 57 (then Article 42) on the separa-

bility question were probably due to a drafting oversight. As

the records of the 18th session of the L.L.C. are not yet avail-

able, the correctness of this assumption cannot yet be corrobo-

rated. The differences might conceivably have as their reason

the fact that the’Commission supports the possibility of sever-

ance of treaty provisions in regard to bilateral relationship

(bilateral treaties, para. 1, and bilateral suspension of multi-

lateral treaties, para. 2(b)) and does not favor it in situations

where all parties to a multilateral treaty are involved (para.

2(a) and 2(c)), when it seems to prefer an all-or-nothing solution.

However, it might be desirable to distinquish between the two

sub-items of paragraph 2(a). If the other parties by unanimous

agreement decide to suspend or to terminate the treaty as be-

tween all the parties (para. 2(a)(ii)) then it might be appro-

priate, as the Commission seems to intend, to apply the radical

measuxe to the whole treaty. The requirement of unanimity is a

guarantee against this measure being decided’ upon lightly. If

the other parties proceed less radically, i.e. only to termina-

tion or suspension in the relations between themselves and the

defaulting State, then the greater flexibility of doing so in

regard to either the whole or only a part of the treaty might be

appropriate.

Comparison with the A.L.I. draft. The American Law Insti-

tute's Restatement of the Foreign Relations Law of the United

States, 1962, as revised in 1964 and 1965, 1965 edition, p. 484

contains the following provision on the subject-matter of draft

Article 57 of the I.L.C. draft: .

§ 158. violation of Agreement
(1) Upon violation of an international agreement, any

aggrieved party may, within a reasonable time and ex-

cept as otherwise provided in the agreement

004357
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(a) suspend performance of its obligations to-

wards the violating party so long as the latter

is in violation, if the violation and suspension

involve corresponding provisions or the suspension

is otherwise reasonably related to the violation,

(b) terminate as between itself and the violating

party a separable part of the agreement that includes

the obligations violated and obligations of the ag-

grieved party clearly intended to be their counter~

part, or

(c) terminate the entire agreement as between

itself and the violating party if the violation,

considered in relation to all the terms of the

agreement and the extent to which they have been

performed, has the effect of depriving the aggrieved

party of an essential benefit of the agreement.

(2) The exercise of the rights stated in Subsection

(1) does not deprive the aggrieved party of the claim

for violation of international law that accrues to it

as a result of the violation of the agreement and

that may be adjudicated in an appropriate forum as

indicated in Sec. 3 (1) (a).

It will be noted that the A.L.I. draft differs in several

points from the I.L.C. draft.

The most fundamental, difference appears to be the fact that
the A.L.I. draft does not contain counterparts to Article 57 (2)

(a) (ii) and 2(c), the provisions which authorize the suspension

or termination of a treaty as between all the parties and the

suspension by one party with respect to itself ergo omnes re-

spectively. The rules formulated in Sec. 158 (1) (a), (b), and

(c) of the A.L.I. draft provide only for suspension of perfor-

Mance or termination bilaterally between the aggrieved party

and the violating party.

The rule expressed in the A.L.I. draft by the words "within

a reasonable time" in the introductory phrase of the A.L.I. draft

is, in the I.L.C. draft, taken care of by its general provision

on the international law analogue of the doctrine of estoppel,

Article 42 (formerly 47) (Loss of a right to invoke a ground for

invalidating, terminating, withdrawing from or suspending the

operation of a treaty.") Draft article 42 provides, inter alia,

that a State may no longer invoke a ground for invalidating, ter-

minating, withdrawing from cr suspending the operation of a treaty

under articles .... 57 ... if, after becoming aware of the facts:

..+-. (b) it must by reason of its conduct be considered as having

acquiesced, as the case may be, .... in its [the treaty's] main-

tenance in force or in operation." In formulating Article 42, 004358
the Commission intentionally avoided the use of such municipal
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law terms as "préclusion" or “cstoppel". (Commentary on Article

47 of the 1963 draft, para. 5).

The phrase "except as otherwise provided in the agreement"

in the introductory clause of the A.L.I. draft is very pertinent

indeed and preferable to paragraph 4 of Article 57. As indi-

cated in paragraph 34 a provision on similar lines might pro-

tect to some extent the security of multilateral humanitarian

conventions against destruction of their value for the inter-

national community, although it might not be sufficient to.

cover the cases of Conventions which expressly provide for the

right to denunciation. In any event, the intention of contract-

ing parties to establish an international standard, an inter-

national ordre public,in certain fields should be respected

and not over-ridden by the codification of the law of treaties.

The A.L.I. draft's approach to the question of separability

of treaty provisions differs from that of Article 57 of the I.

L.C. draft. The latter leaves, in paragraphs 1 and 2(b), the

choice between the suspension and termination of the whole

treaty or of part only of the treaty to the aggrieved party, and

seems to exclude partial termination or suspension altogether

in the cases contemplated in subparagraphs 2(a) and (c) (see

paragraph 45 above). The A.L.I. draft seems to exclude the dis-

cretion of the aggrieved party and to make the choice dependent

on objective criteria. It leans in favor of terminating separ-

able parts of the agreement where auch parts objectively exist

and it subjects the termination of the entire agreement to the

more exacting conditions of its Sec. 158 (1) (c). ‘

Paragraph (2) of Sec. 158 of the A.L.I draft states that the

exercise of the rights to suspension or termination by the

aggrieved party does not deprive that party of the claim for

violation of international law that accrues to it as a result

of the violation of the agreement. For the reason, explained by

I.L.C. particularly in its 1964 report (paragraph 18), the

Commission decided to exclude from its codification of the law

of treaties matters related to the topic of State responsibility

and to take them up when it comes to deal with that topic itself.

In 1963, the Commission included, however, a specific reserva-

tion on this matter in Article 26, paragraph 5 (formerly

Article 63 paragraph 5) which article in the 1966 draft is en-

titled "Application of successive treaties relating to the same

subject-matter". The provision reads as follows:

"5S, Paragraph 4 [stating the law for the case when the

parties to the later treaty do not include all the

parties to the earlier one] is without prejudice to

004359
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Article 37 [agreements to modify multilateral treaties

between certain of the parties only] or to any question

of the termination or suspension of the operation of

a treaty under Article 57 or to any question of respon-

sibility which may arise for a State from the conclusion

or application of a treaty the provisions of which are

incompatible with its obligations towards another State

under another treaty.”

In addition to this clause which covers only the case of a

breach of a treaty by the conclusion and application of another

treaty, the Commission inserted in 1966 a new article (Article

69) on "Cases of State succession and State responsibility" which

is a general saving clause in regard to questions of responsi-

bility arising from breach of a treaty. Article 69 reads as

follows:

"The provisions of the present articles are without

prejudice to any question that may arise in regard

to a treaty from a succession of States or from the

international responsibility of a State."

The last clause of Sec. 158(2) of the A.L.I. draft refers to

the problem of international adjudication. This is a question

which is outside the scope of the present report. It has already

been the subject of papers submitted to the Study Group at an

earlier occasion by Professor James F. Hogg in Memorandum No. 4

and by this writer in Memorandum No. 3. The subject was discuss-

ed at the March,. 1966 meetings of the Group. In the 1966 I.L.C.

draft it is treated in Article 62 (formerly 51).

V. Concluding Observations

Draft Article 57 is a necessary provision. Its main content

conforms to general principles of law and its concrete provisions,

as they have emerged from the deliberations of the International

Law Commission, are equitable, well drafted and clear.

In the present memorandum, attention has been drawn to a few

points where improvements of the existing text would appear to

be desirable. Of these, the following appear to be the most

important: In the definition of "material breach" in paragraph

3(b) the character of the violated provision and not also the

character of the violation itself is made the exclusive criterion.

The same applies mutatis mutandis to the formulation of the re-

quirement for the applicability of paragraph 2(c).

The question to what extent the breach of an ancillary pro-

vision, e.g. Of an arbitration clause is a material breach might
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possibly be clarified in the text of the article.

_ Further attempts should be made to protect general multi-
lateral treaties, in particular humanitarian conventions, against

the adverse affect which sub-paragraph 2(b) and possibly also

sub-paragraph 2(c) might have on their security.
5 ;

i
:

i

SP ee ay MeFi ee

004361



Document disclosed ynder the Access to information Act ~
optus nt divulgué de 3 ou sur, paces a Pa finbormation
OG ee

~ wet

THE AMERICAN SOCIETY OF INTERNATIONAL LAW

Study Group on the Draft Articles

on_the Law of Treaties

Report on the Meetings held
on March 11 and 12, 1966

By the Rapporteur

Draft Articles on Peremptory Norms of International Law

{Articles 37 and 45]
so /

The Study Group had been furnished with a memorandum on

these two articles prepared by the Rapporteur (Memorandum

No. 3, February 1966.) In regard to the Rapporteur's

criticism that the existing draft of Article 37 does not

identify the peremptory rules of international law, that it .

does not provide even in general terms any indication as to 5
what are and what are not peremptory rules, and that the text

leaves everything to be worked out in state practice and by

the jurisprudence of international tribunals, one participant

replied that the generality of the provision of Article 37

was in his view unavoidable. He was of the view, however,

that the second part of Article 37 ["“which can be modified

only by a subsequent norm of general international law having

the same character"] should be deleted. He believed that a

universal agreement of a non-peremptory character can deprive

a norm of its peremptory character.

Another speaker supporting this view pointed out that,

e.g., a law which outlaws gambling contracts can be repealed

by a law which is not a peremptory norm. To this the reply

was made that in this regard the municipal law analogy breaks

down because in municipal law legal norms, peremptory and

otherwise, emanate from the legislature and regulate, inter

alia, contracts entered into by private persons. Under the
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concept of jus cogens as contemplated by the ILC, both the

peremptory norms and the transactions purporting to be

regulated by them are derived from states. It was also said

that a norm which could be repealed by a non-peremptory norm

was, for this reason, not a peremptory norm.

One participant emphasized, as had also been reported in

Memorandum No, 3, that the views of the ILC members as to what

rules are peremptory showed a very great variety. One ILC

member felt that all peremptory rules can be derived from the

United Nations Charter. This speaker also dissented from the

observations contained in Memorandum No. 3 concerning the jus

cogens character of the provisions of the Genocide Convention

and the relationship between the London Agreement of August 8,

1945, as amended in Berlin on October 6, 1945, concerning crimes

against humanity and the ruling of the Nuremberg Tribunal on

_ the one side and the provisions of the Genocide Convention on
' the other (page 22 of Memorandum No. 3). The speaker said

that the International Military Tribunal had ruled only on

the question of its own jurisdiction and not on whether or not

acts of genocide unconnected with the war or with war crimes

were international crimes. To this the reply was made that

following the Berlin Protocol of October 6, 1945, the Nuremberg

Tribunal had interpreted the substantive provision of Article

6(c) of its Charter defining crimes against humanity.

Several speakers were of the opinion that the important :

point was the principle that there are peremptory rules of . é

general international law and that the question what these :

norms were was of secondary importance. One participant

suggested that Article 37 be replaced by the following text:

“The validity of treaty provisions shall be

determined with reference to existing international

law and the Charter of the United Nations as well

as the provisions of this convention.".

It was said that Article 37 may not mean very much in

practical terms at present but it may gain actuality in twenty

to thirty years.
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One speaker informed the group of a recent case which had

been decided by the Constitutional Court of the Federal Republic

of Germany* where the question of international jus cogens had

been directly at issue. A Swiss company, the speaker reported,

had claimed that a taxation treaty between Switzerland and the

Federal Republic of Germany which permitted the Federal

government of Germany to levy a certain tax [relating to the

equalization of war burdens] also upon Swiss nationals was

contrary to a jus cogens rule of international law which the

company claimed forbade states to tax aliens in connection

with war expenditures, The Federal Constitutional Court took

the Swiss company's allegation very seriously but came to

the conclusion that the alleged jus cogens rule of international

law did not exist and therefore decided against the Swiss

appellant company.

One speaker commenting on this incident stated that, as

conceived by the International Law Commission, the question of

the validity of an international treaty because of its

repugnance to a peremptory rule could not be raised by a

private litigant in a municipal court. To this the reply was

given that under the Basic Law of the Federal Republic of

Germany the general rules of international law formed part of

federal law. If the appellant's contention had been correct

that the German-Swiss treaty violated a peremptory rule of

international law then the Constitutional Court would have

been under the obligation to disregard the offending treaty,

i.e., to treat it as void and to apply the peremptory, rule |

of international law.

One speaker gave as a possible example of a peremptory

norm that had ceased to be such a norm the views expressed in

1923 about the abhorrent and objectionable character of the

Greek-Turkish Agreement on the Exchange of Populations.

After World War II, notwithstanding this view, compulsory

exchanges of populations had, however, been ordered on a large
scale,

* Entscheidungen des Bundesverfassungsgerichts, Volume 18,
1965, at page 441.
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In reply to this it was said that the criticism of the

1923 Convention had been based on the views of writers and on

non-committal government statements and that it was proved in

1945 that a peremptory rule prohibiting transfers of

population did not or not yet exist. The example of the

Swiss-Germany taxation treaty illustrated how unlimited the

possibilities to claim the existence of peremptory norms

were and how easy it was to base on this claim the allega-

tion that a treaty is void.

A speaker raised the cjuestion of what the expression

“having the same character" in Article 37 meant.

The opinion prevailing in the Group was that Article 37

represented a basically desirable development. One speaker

said that Western lawyers should not believe that the

principle of jus cogens was contrary to Western interest.

A precise definition remained, however, to be achieved. The

speaker suggested that the norms of jus cogens are those which

protect important interests other than those of the contracting

states. Such interests include those of individuals or groups,

the organized world community, and third states. The norms

of jus cogens could therefore be divided into three categories:

1. Rules protecting basic interests of indi-

viduals or groups (protection against genocide,

safeguarding human rights, humanitarian treatment

of prisoners of war and of civilian populations

in time of war, etc.);

2. Rules protecting the interests of the

organized community of nations as such (e.g., rules

governing the activities of international organs =.

such as the I.C.J.); 7 3

3, Rules protecting substantial interests :

of third states (e.g., freedom of navigation on a
the high seas or innocent passage through the . .

territorial sea.)

It was said that it was necessary not to go too far in

formulating grounds of the invalidity of treaties, It was

necessary to balance stability and change.

f

t
f
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A speaker pointed out that the generality required for

the emergence of new rules of jus cogens implied that all the

important parts of the world must agree to the emergence

of such a new rule. Such a new rule could, therefore, not

emerge without the approval of a great Power and the

assurance could, therefore, be given to the Senate of the

United States that the rest of the world will not establish

peremptory rules against the United States. To make this

clear, the speaker said, was more desirable and more realistic

than to insist on compulsory judicial adjudication on the

question of the existence of a peremptory rule. To subject

to compulsory jurisdiction of the I.C.J. the problems now

proposed to be regulated by the less ambitious provisions of

draft Article 51 would, one participant said, be a concealed

revision of the Charter. The importance of these issues,

another speaker added, dims the chances of an agreement on

‘compulsory adjudication. One participant pointed out that

the United States has always been more inclined to accept

compulsory jurisdiction to interpret treaties than compulsory

jurisdiction to interpret and apply customary law. The

procedures contemplated in article 51 should, if possible, be

improved without insistence on compulsory adjudication.

One participant emphasized that jus cogens should not be

identified with the Charter provisions. Another speaker said

that he would prefer to include in the text of Article 37 a

‘possible catalogue of peremptory norms but if this could not

be achieved he would prefer having the present text in the

draft to having no provision on jus cogens. There was the

danger that a Diplomatic Conference might prefer to drop

Article 37 altogether if it was made more specific.

Several speakers emphasized that the idea of a higher law

was desirable. However, another speaker pointed out that the

prestige of the ILC was very great and to put the rubber stamp

of the ILC on the existing text without clarification will

provide a perfect citation for everybody who wants to allege

the invalidity of a treaty.

One speaker pointed out that another suggested function

of jus cogens was that new states were not free to reject a

peremptory norm while they claim the right not to recognize

other rules of international law which were created before

they acceded to independence. It was said that while Article

103 of the Charter has not been the starting point for a great
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deal of practice, it has buttressed the view that the Charter

is a higher law and this has been beneficial. This does not

increase arguments but helps to focus the argument on the

more important matters.

Several speakers commented on the problem of separability
and on the question of the alleged or real retroactive opera-

tion of peremptory norms.

Draft Articles Relating to Substantive Grounds for the

Invalidity of Treaties Other than Violation of a Rule

of Jus Cogens

The Study Group had beer furnished with a memorandum

(Memorandum No. 4) by Professor James F, Hogg which dealt with.

Articles 31-36, 46, 51, and 52 of the ILC draft. This series

of articles, it was said, represented compromises of differ-

ing and inconsistent positions. The high degree of abstraction

made this series of articles highly susceptible of abuse.

Article 51 overlaid them ail.

Article 31 (provisions of internal law) with Cross-References

to Article 34 (error)

In commenting on the relationship between Article 4 and

4(bis) on the one hand and Article 31 on the other, it was

pointed out that the former were only technical and the real

problem was in Article 31.

The debate centered around the criticism of the word

"manifest" in Article 31. While one speaker characterized it

as very vague and ambiguous, another believed that it repre-

sented an acceptable compromise between the two extreme views

of the general irrelevance, and of the relevance in all cases,

of violations of the internal law of the State Party.

The group also discussed the suggestion that the words

“provision of its internal law regarding competence to con-.

clude treaties" might be replaced by the words “in violation

of a provision of its internal law." Several speakers main-

tained that the rules of internal law which were relevant
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under Article 31 were the rules regarding competence to

conclude not a concrete treaty but "to conclude treaties,"

The provision did, therefore, not relate to suhstantive rules

of internal law but only to the question whether the organ

or organs whose consent was required had given that consent,

One speaker pointed to the difficulty of drawing the line

between jurisdiction and substance in this connection. He

gave aS an example the fact that an appeal was pending before

the Constitutional Court of the Federal Republic of Germany

in which it was alleged that the Federal Government of Germany

had lacked competence to confer, by the Rome Treaty of 1957,

certain powers on the Council of Ministers of the European

Economic Community [Common Market].* The view was expressed

that this may be a question of substantive constitutional law

and not of competence to conzlude treaties, One speaker said

that the violation of an int2rnal substantive law was usually

less “manifest" than the violation of the law regarding com

petence. In regard to the effect of internal law under

Article 31 attention was drawn to Article 34 [error] and to

the fact that the latter article was drafted in such a way as

not to exclude errors of law. Article 34 covered all possible

conceptions of error, error by one party, mutual error, error

of international law, error of regional law and error of

municipal law. Attention was drawn also to the fact that

Article 34 stated affirmatively that a state may invoke an

error, etc. It was also pointed out that Article 34 (1966

_ text) spoke of "an error in a treaty." In the case concerning.

the validity of the German ratification of the Common Market

Treaty referred to earlier it could, one participant said, not

be claimed that the error of the Federal Government of Germany

(if it was an error) that it had competence to confer powers

on the Council of Ministers of the E.E.C. was an error "in

the Rome Treaty."

The question was raised how Article 31 related to multi-

lateral treaties and what the functions of the depository of

such a treaty were in regard to it; in particular, whether

the depository was under the obligation to inquire into the

* Under West-German Constitutional Law the Federation may, by

legislation, transfer sovereign powers to international

institutions. (Rapporteur).

.
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provisions relating to the conclusion of treaties of all the

countries of the world. One of the participants referred to

an incident relating to an African State which deposited the

instrument of ratification of a treaty, but later decided that

the treaty should have been submitted to its legislature.

The legislature consented to the ratification, but subject to

a reservation, The depositary suggested to the State con-

cerned that it renounce the treaty and then sign and ratify

it again subject to the reservation.

Attention was drawn to the fact that Article 30 made the

articles under consideration (Articles 31 through 37) an

exclusive or exhaustive list of the grounds of the invalidity

of treaties,

The question of the authority to denounce treaties was

also discussed in connection with Article 31, The diplomatic=-

technical rules on this question are, of course, to be found

in Article 49, which refers to Article 4; but the question

of the authority under internal law in the context of Article

31 may also arise. In this connection reference was made to |

the exchange of views between IMCO and the United States

Government on the necessity of full powers to denounce a

treaty. >

One participant put the cuestion whether a treaty was

“in force" if there had been a "manifest" violation of internal

law. The answer given by one speaker was that, until the State

concerned raised the question the treaty was in force,

("A State may not invoke, etc."). The State whose internal

law regarding competence to conclude treaties was violated

may, however, lose the right to invoke it by estoppel, etc.

Attention was also drawn to the difference in the formula-

tion of Article 31 (A State may not invoke . . . unless). and

“Article 34 (A State may invoke... .).

Article 32 (Specific restrictions, etc.)

Article 32 was drafted in terms of bilateral treaties, one

participant pointed out ("of the other contracting State").

Another speaker drew attention to the fact that the "manifest"

rule of Article 31 did not apply to the circumstances of

Article 32. At conferences convened to draft multilateral

treaties it was only the secretariat which looked at the
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credentials and the authority of representatives, one speaker

said, while the other representatives do not.*

Article 33 (Fraud)

Several speakers questioned the necessity of a separate

article on fraud, in addition to the article on error (Art. 34).

The basic concepts of "fraud" in Anglo-American law and of

“dol" in French law were discussed, as well as the question

whether recklessness could or should be equated to fraud 1

("culpa lata dolus est"), Fraud, it was said, is inconsistent

with the element of good faith and fraud was sufficiently

different from error to justify separate treatment in the

draft. Article 33 dealt only with the fraudulent conduct of é

another contracting State. Fraud by a third State, it was ;

explained, might be covered by Article 34 (error). Moreover, ©

"fraud" dealt with matters outside the treaty while the scope

of error relevant under Article 34 was limited to an error in

a treaty.

The Group also considered the problem of the imputability

of fraud, i.e., a situation where some representatives of a

State and not others may have the knowledge of facts which

knowledge makes the conduct fraudulent. The question was

how to get back from the agent to the government.

Article 34 (Error)

Having already considered Article 34 in connection with

Article 31 (supra) the Group resumed the examination of the

error article. It was said that the expression "in a treaty"

may not be the final wording. The expression "in a treaty"

goes behind the actual text of the treaty and relates to the

whole context. This follows from Article 1 and Article 69 of

the draft codification. It was also pointed out that the 1963

draft used the term “error respecting the substance of a

treaty" which, in January, 1966, was changed to “error in a

treaty." |

Pa pete some moe NaN mS ee2 “7
* There is, however, usually a credentials committee which

reports to the Conference, (Rapporteur).

aoe
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To the question how substantial an error must be to have

the consequences set forth in Article 34 the reply was given

that it must have formed an essential basis of the party's

consent to be bound by the treaty.

By way of illustration how the concept of error worked in

present-day international practice, one of the participants

described the situation which had arisen when a Latin American :

country became a party to the Single Convention on Narcotic ,

Drugs by which it undertook to suppress, inter alia, the

chewing of cocoa leaves. Later the State concerned came to

the conclusion that it was not able to suppress cocoa-leaf

chewing and that its ratification of the Convention had been

effected by mistake, i.e., in error within the meaning of a;
Article 34. The State wanted to enter a reservation in regard

to cocoa-leaf chewing. It was advised, however, that its rati-

fication had not been voidable for error, but that it had

acted in the hope of being able to deal successfully with the

cocoa leaves problem. This disappointed hope could not be said

to be an error and, as in the similar case of the African

State referred to earlier in the debate (re Art. 31,) the

appropriate procedure to follow was to denounce the Convention

and to accede to it again with a reservation as to the

. suppression of the chewing of cocoa leaves. The error had

at best been an error in the assessment of possibilities, not

an error “in the treaty."

In regard to paragraph 3 of Article 34 it was explained -

by one speaker that it applied to agreed errors (relating to

the wording) only, which is made clear in Article 26. Another

speaker expressed this idea by saying that paragraph 3 of

Article 34 limited its paragraph 1. One participant said

that when it had been discovered that in amending Articles

23, 27, and 61 of the Charter it had been overlooked that a

consequential amendment of Article 109 of the Charter was

necessary, it had been considered by delegations to settle the

question through a "correction of error" as contemplated in

draft Article 26.* | .

* However, the General Assembly proceéded by adopting under j

Article 108 of the Charter a (new) amendment to the Charter: 5

G.A. Res. 2101 (XX) of December 20, 1965, increasing the number ;
of votes required under Article 109(1) from seven to nine.

(Rapporteur).
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Articles 35 and 36 (Coercion)

In explaining the relationship between Articles 35 and 36

(coercion) on the one hand and Article 37 (jus cogens) on the

other, one participant said that in Articles 35 and 36 the

question to be examined was whether the consent of the State

had been validly given, while in the case of Article 37 the

fact was that the consent had been given and the treaty was

nevertheless void because it conflicted with a peremptory .

norm of general international law. This speaker found the ,

allegation of an overlap between these articles (35 and 36 on

the one side and 37 on the other) difficult to agree with.

It was explained to the Group that there was not much dif-

ference between the 1963 and 1966 texts of Articles 35 and 36,

but that an important change had been made in January, 1966,

in regard to the loss of the right to invoke force as a f

ground for invalidating the treaty (estoppel). Under the 1966 :

text of Article 47 estoppel does not operate in cases of

coercion; Article 35 (coercion of a representative) is no

longer listed among those listed in Article 47. Article 36 ;

(coercion of a State as distinguished from coercion of its . r

‘representative) had not been listed in the 1963 text of

Article 47 either,

As an example of the situation covered by Article 35

(coercion of a representative of a State) which was part of

recent history, the treatment of President H&acha of

Czechoslovakia by Hitler and his assistants on March 14/15,

1939, was given when President Hacha was forced "to place the

Czech people under the protection of the Fuhrer,"

One participant drew attention to a recent memorandum by

Hungary in which Hungary claims that certain German-Hungarian ‘ -

agreements concluded in 1944 had been agreed to by Hungary )

under coercion and were therefore void, The speaker indicated :
that he would attempt to obtain a copy of the Hungarian memo-

randum for the Study Group. ,

The opinion was expressed that the distinction between

Articles 35 and 36 was not great. In the case of the coercion

of the representative of the State personally the expression

of the State's consent shall be without any legal effect

(1966 text); under the 1963 text of Article 35 the expression

of consent would have been voidable, not void. In support of

Srey ype meee
004372 PETRELLI REI ae te



Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur l'accés & l'information,

-12-

the change it was mentioned that the coercion of the repre-

sentative may color his report to his government, the evalua-

tion he gives, etc.

One participant expressed the view that Article 35 was an

escape mechanism of minor importance.

It was emphasized that Article 36 was now lex lata; the

existing differences concerned the question what "force" was,

Article 36 was, however, not retrospective beyond the entry |

into force of the Charter. Article 107 of the Charter pro-

tected the Peace Treaties of 1947 and 1951.

One speaker expressed his misgivings concerning Article

36, which in its present wording expressed the Commission's

feeling of righteousness and was capable of broad application.

If Mainland China were induced by the use or threat of force

to become a party to the Test Ban Treaty of 1963, would this,

the speaker asked, involve the nullity of the whole Treaty?

Another member of the Group suggested that Article 36 should

use the same language as Article 35 and should declare void

not the Treaty, but the expression of a State's consent to

be bound by it. It was emphasized that apparently Article

36 did not mean what it said and that in such a situation

the treaty remained in force among the States which had ac-

cepted it not under duress. If this is so, another partici-

pant submitted, another problem might arise: Suppose that

. the acceptance of a multilateral treaty by State A was pro-

cured by force; can State B, on learning that A's acceptance

is void, claim that the acceptance of the Treaty by A had

formed an essential basis of its (B's) consent to the Treaty

and invoke the error about A's acceptance to invalidate its

own consent under Article 34?

Comments of the group on selected aspects of the remain-

ing articles considered on the basis of Memorandum No. 4..

Article 51

Article 51 speaks, it was pointed out, of a party alleging

the nullity of a treaty. Elsewhere in the draft different .

expressions are used and the question was what was the dif-

ference between them: "invalidating a party's consent,"

“without any legal effect," "void," “nullity.”
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The importance of the regulation of the problems dealt

with in Article 51 (procedure: concerning allegations of

nullity, etc.) was stressed by several speakers, and the

arguments for and against the solution proposed in Article 51

made in this connection were similar to those submitted

earlier in connection with the question of jus cogens.

Article 63

On the question of the application of treaties having

incompatible provisions (Article 63) reference was made to

Mr. Tunkin's claim that agreements relating to the stationing

-of troops in Laos which were incompatible with the 1962 Agree-

ment on Laos were void, Other examples were also mentioned

such as the 1948 Agreement on the River Danube* which was

in conflict with prior treaties on the subject (the statut

définitif du Danube of 1921** and others).

One participant mentioned the situation which had arisen

when Belgium, the Netherlands and Luxembourg concluded an

agreement inter se of which it was alleged that it was incon-

sistent with the Treaty of Rome establishing the European

Economic Community. The Court of the European Communities in

fact so held; but it did not decide that the Benelux agreement

was void, but the municipal statutes of the three States which

gave effect to the Three-Power Agreement in the internal legal

systems of the three countries. The Court of the Communities

did not adjudicate on the validity of the Three-Power Agreement

as_ such. Another participant. raised the question whether the

E.E.C, Treaty did not have the character of jus cogens for the

Members of the Community. In reply the view was expressed

that only norms of-general international law could have the

quality of peremptory norms,

There was considerable support for the existing text of

Article 63 among the members of the Study Group. There might

be a situation, one speaker said, where the second treaty was

originally an empty shell, but if the first treaty with which |

the second treaty conflicts is terminated by agreement the

second treaty can be applied without anybody's rights being

violated. Such a solution of the difficulty would not be

possible if the second treaty were "void."

* U.N.T.S. Vol. 33 pp. 197 ff

** L.N.T.S., 26, p. 174, 17; A.J.I.L. (1923) Suppl. pp. 13-27
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Article 46

In a short discussion of the provisions on separability

(Article 46) it was said that paragraph 3 was the difficult

part of the article. Doubts were also expressed about the

appropriateness of the special treatment of fraud (Article

46, para. 4) entitling the "innocent" party to invoke the

fraud with respect either to the whole treaty or to particular

clauses alone, This introduces a punitive element into the

draft which ought to be more properly postponed until the

questions of responsibility and remedies are the subject

matter of codification. Frauds may vary. The analogous

provisions of Article 42, giving the innocent party or parties

the choice between terminating or suspending either in whole,

or in part, was subjected to the same criticism.

Article 42

On a matter of detail, one participant asked why Article

42, para. 1 and para. 2(b), contained the words "in whole or

in part," while these words were not contained in paragraph

2(a) and (c). This, it was said, was probably a drafting

-oversight.

Article 46

In support of the special treatment of fraud in Article

46(4) it was said that the choice given there was not a remedy

for the fraud. The victim has simply been given an option.

To this the reply was made that the inter-dependency or the

absence of it should apply and the guilty State should not be

deprived of the inter-dependency criterion. Another member

of the Group added that a “leonine treaty" might result, to

the detriment of the guilty party.

Article 52

Attention was drawn to Article 52, para. 2, which was to

the effect that if the nullity of a treaty results from

fraud or coercion imputable to one party, the provision of

paragraph 1 of the Article may not be invoked by that party.

This provision, which does not apply to error, was a justifica-
tion to keep fraud and error separate.
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