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REPORT OF THE CANADIAN DELEGATION TO THE FIRST SESSION
" OF THE UNITED NATIONS CONFERENCE ON THE LAW OF TREATIES,
HELD AT VIENNA FROM MARCH 26 to MAY 2L, 1968

PART I ~ INTRODUCTION

1. Origin of the Conference

l. This Conference was convened to draft an International
Convention on the Law of Treaties in accordance with Resolutions 2166(XXT)
adopted by the General Assembly on 5 December, 1966 and 2287(XXII) adopted
by the General Assembly on 6 December, 1967, The basic proposal before the
Conference was the Draft Articles on the Law of Treaties and accompanying
commentary contained in the Reports of the International Law Commission on
the second part of its 17th session and on its 18th session, published as
GeA:OsRo (XXI) Supplement No. 9 (A/6309/Rev.l), The General Assembly
resolutions called for the Conference to meet in two sessions in 1968 and
1969. The plan of work of the Conference was that the first session would
consist almost entirely of work in Committee of the Whole and the second
session would complete the work of the Committee of the Whole and then
proceed to deal with the draft articles in Plenarye. '

2, The Canadian Delegation

2+ The Head of the Canadian Delegation to the Conference was
Mr. Max Wershof, Canadian Ambassador to Denmark. He was assisted, during
the first five weeks of the Conference (March 26 to April 26) by
Richard McKinnon of the Canadian Permanent Mission, Geneva, and during
the last four weeks (April 28 to May 2L) by A. W. Robertson, of the
Canadian Permanent Mission, New York and J. S. Stanford of Legal Division, -
Department of External Affairs, Ottawa. C

3. Although he was not a member of the Canadian Delegation,

" reference should also be made to the contribution of Prof. Hugh Lawford
of the Faculty of Law, Queen's University, Kingston, who was largely
responsible for the preparation of the commentary for the Canadian
Delegation on the I.L.C. draft articles.

3. Preparatory Meetings

Le On January 26 and 29, 1968 preliminary meetings to discuss
the position of various govermments at the Conference in respect of certain
of the more important articles took place in London among representatives
of the Us,S.A., the United Kingdom, Canada, Australia and New Zealand.

These meetings were followed, later in the week of January 29, by similar
meetings at Strasbourg of representatives of governments members of the
Council of Europe and, on February 5-7 in Paris, by meetings of representa-
tives of the W.E.O. group ‘as a whole. :
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5. The primary purpose of these meetings was to permit exchanges
of views of representatives of western governments on the T.L.C. draft
articles and to raise, but not to decide upon, questions of tacticse Full
reports of the London and Paris meetings by Mra Stanford and by the British
Foreign Office and Council of Europe Secretariat, respectively, appear in
the files. While, as will appear from later parts of this report, the
meetings cannot be said to have contributed significantly to the effective
functioning of the W,E.O. group at the first session of the Conference,
nevertheless Canadian representation at these meetings was of great value
in the preparation of the instructions of the Canadian Delegation,

L. Articles 6f Particular Concern to Canada

6. As one of the world's major treaty making States, Canada has
a real and practical interest in the whole of the proposed Convention on
the Law of Treaties. However, certain aspects of the draft convention are
of particular interest to Canada. The Articles in the TeL.C. draft which
were of special concern to the Canadian Government and toward which the ’
major Canadian effort in the first session was directed were the following:

Articles 1 and 3, with particular reference to the question
whether the proposed Convention is to apply to the
relations inter se of States parties to a treaty to
which an international organization is also a party.

Article 5(2) dealing with the capacity of component
members of a federal State to conclude treaties.

Articles 16 and 17 concerning the rules governing the
fornulation of reservations and objections to
reservations and the legal effect of objections
to reservations.

Article 22 concerning provisional entry into force,
including termination of treaties provisionally
in force.

Articles 27 and 28 concerning general and supplementary
rules of interpretation, particularly the role of
travaux préparatoires.

Article 39 concerning the validity and continuance in
force of treaties, to which is related the question
whether a claim that a treaty is void ab initio is
subject to the procedures of Article 62,

Articles L5-50, 5759 and 61 setting out the substantive
grounds upon which a treaty may be declared void or
invalid or may be terminated.
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Article 62 concerning the procedures to be followed in
respect of claims of invalidity, termination,
withdrawal from or suspension of a treatys

5. Officers of the Conference

7« The Conference Officers were:
President: Roberto Ago of Italy

Vice Presidents (23): Representatives of Afghanistan,
Algeria, Austria, Chile, China,
Ethiopia, Finlamd, France,

Guinea, Hungary, India, Mexico,

Peru, Philippines, Romania,

Sierra Leone, Spain, U.S¢S.Re,
U.A.R., United Kingdom, U.S.A.,
Venezuela and Yugoslavia.

All were appointed for both sessions
of the Conferences except Spain, '
whose place during the 1969 Session
will be taken by Guatemala.

Chairman of the

Committee of the Dr. Taslem 0, Elias of Nigeria
Whole:
Rapporteur of the
Committee of the Eduardo Jiménez de Aréchaga ,
Whole: " of Uruguay. :
Drafting Committee: Chairman: Mustafa Kamel Yasseen of

' Iraq.

Members: Rapporteur of the Committee
of the Whole and representa-
tives of Argentina, China,
Congo (Brazzaville), France,
Ghana, Japan, Kenya,
Netherlands, Poland, Sweden,
U.5.5¢R., United Kingdom
and U.S.A.

6« Organization of the Work of the First Session

8. The substantive work of the First Session took place in the
Committee of the Whole under the Chairmanship of Dr. Elias of Nigeria. The
Committee of the Whole considered all 75 articles of the I,L.C. draft and

0‘)4-
004234



Document disclosed under the Access to Information Act -

Document d Ibww ﬂﬂ.oi sur 'accés & I'information

-l -

seven new articles., It approved 69 articles (including new articles 9 bis,
10 bis, 23 bis, and 69 bis) with many amendments to the I.L.C. text,

deleted one (IIC draft Article 38 on modification by subsequent practice)
and deferred decision on nine I.L.C. articles and three new articles (5 blS,
62 bis and 76) to the Second Session.

9« The procedure followed was to consider the I.L.C. articles
in numerical order. In respect of each article the Committee of the Whole
considered the I.L.C. text together with any amendments proposed by repre-
sentatives, Those amendments which were considered of a substantive nature
were voted upon and, at the conclusion of debate and voting, the I,L.C.
text, together with substantive amendments, adopted by the Committee of
the whole(by simple majority,as opposed to the two~-thirds majority which
will be required for the adoption of articles and amendments in Plenary)
and amendments of a drafting nature were referred to the Drafting Committee.
It should be noted parenthetically that the Chairman frequently ruled
that amendments which appeared to the Canadian Delegation (as well as others)
to be substantive were only drafting amendments. He therefore referred
them to the Drafting Committee without vote and hence without direction
from the Committee of the Whole on the substantive issues raised., In most
such cases the substantive issue was resolved in the Drafting Committee
although in a few cases, in the closing stages of the first session, the
Drafting Committee referred such substantive amendments back to the Committee
of the Whole for decision.

10. After the Drafting Committee reached agreement on the text
of an article the article was then referred back to the Committee of the
Whole which, almost without exception, adopted the Drafting Committee text
without a votes In a few instances the Drafting Committee text was either
adopted or amended by vote,

11, Special mention should also be made of the role of the I.L«C.
Special Rapporteur, Sir Humphrey Waldock, who was present at the Conference
as Expert Consultant. It was customary for him, at or near the end of
debate on the more important articles, to explain the reasons which had led
the I,L.C. t0 adopt its text. He would also, on some occasions, comment
upon and criticize certain of the substantive amendments proposed, often
with a decisive influence on voting on the amendments in question. Sir
Humphrey attended meetings of the Drafting Committee as well as those
of the Committee of the Whole.
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PART IT ~ THE WORK OF THE FIRST SESSION

1. The Rapporteur's Report

12, The Report of the Cormittee of the Whole on its work at
the first session of the Conference (A/CONF. 39/C.1/L 370 and addenda 1-7)
records in detail the work of the First Session and should be considered
an Annex to this Report. It should be noted that, as there was insuf=-
ficient time at the end of the first session to permit adoption by the
Committee of the Whole of the Report prepared by the Rapporteur, this
document must be considered as a draft report, to be adopted by the
Committee of the Whole at the opening of the second session of the Conferencee
Chapter II of the Rapporteur!s Report describes the proceedings of the
Committee of the Whole article by article and Chapter III contains the
text of those articles and resolutions which were adopted by the Committee,
No attempt will be made to duplicate this information in the present Report,
however a more detailed account of what happened to articles of particular
concern to Canada is set out in Section 4 of this Part of the Report.

2. Articles upon which the Committee of the Whole
took no decision

13« The Committee of the Whole took no decision on Articles 2,
5 bis, 8, 12, 17, 26, 36, 37, 55, 62 bis, 66 and 76 for the reasons indicated
belows

1hs A group of communist and African states introduced an amend=-
ment (Le.19/Rev.l) to Article 2 (Use of Terms) which sought to add to that
Article a definition of a "General multilateral treaty™ as "a multilateral
treaty which deals with matters of general interest for the international
community of States," This was directly related to amendment La7L by
eleven states that a new article 5 bis be added to the draft Convention,
to provide that "All States have the right to participate in general
multilateral treaties in accordance with the principle of sovereign
equality." Thus the "all states" question, which has arisen at other
codification conferences in connection with the final articles on accession,
arose at this conference as a question of substance to be dealt with in the
body of the Convention itself. In addition, France introduced amendment
Le2l, paragraph 3 of which sought to add to Article 2 a definition of a
"restricted multilateral treaty"e. .

15, The concepts of general and restricted multilateral treaties
had possible implications for other articles as well. These were articles 8
(adoption of the text), 12 (consent expressed by accession), 17 (acceptance
of and objection to reservations), 26 (successive treaties relating to the
same subject matter), 36 (amendment to multilateral treaties), 37 (modification
of multilateral treaties between certain of the parties only), 55 (suspension
of a multilateral treaty between certain of the parties only) and 66
(consequences of termination of a treaty). However, neither the sponsors
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nor the opponents of Article 5 bis and the two additions to Article 2
indicated any desire to bring the issues to the floor during the first
session and consequently Articles 2 and 5 bis, together with the other
articles referred to above, were put over for consideration by the
Committee of the Whole at the second session. .

16. WVestern efforts to introduce into the draft a provision
for compulsory third party settlement of disputes arising out of the
application of Part V took the form of amendments to paragraph 3 of
Article 62, When it became clear that the Afro-Asian countries were
prepared to join with the communists to force through Article 62 in the
form adopted by the I.L.C., the Sweden et al proposal (L.352/Rev.1l/Corral)
for compulsory settlement was changed from an amendment to Article 62
(which would have been defeated) to a proposed new article, 62 bis
(Ls352/Rev.2), and other western amendments in the same sense were similarly
transformed into amendments to proposed new Article 62 bis. By general
agreement consideration of the compulsory settlement of disputes by the
Committee of the Whole was put over to the Second Session.

. 17. ‘Article 76 is a new article, proposed by Switzerland, which
would make the entire Convention subject to the compulsory jurisdiction of
the International Court of Justice., It was introduced by the Swiss dele-
gation as a matter of principle and without any expectation that it will
be adopteds It will presumably come up for consideration, and either be
withdrawn or defeated, at the second session when the Conference considers
the final articles,

3. Resolutions adopted by the Committee of the Whole

18. During its consideration of Article 1 (Scope of the Convention)
the Committee of the Whole adopted a motion requesting the Drafting Committee
to prepare a resolution by which the Conference would recommend that the
General Assembly ask the I,L,C. to study the question of treaties concluded
between States and international organizations or between two or more inter-
national organizations. This resolution appears in document A/CONFe39/C.1/2.

19, During its consideration of Article L9 (Coercion of a State)
the Committee of the Whole adopted a resolution (L.323) for recommendation
to the Plenary deploring the threat or use of economic and other forms of
pressure in connection with the conclusion of treatiess The reasons for
the adoption of this resolution are discussed on page 9 of this Report.
The texts of this resolution and the resolution referred to in the preceding
paragraph are reproduced in Chapter III of the Draft Report. Both resolu-
tions have yet to be adopted by the Plenary at the second session.

ool
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20, Finally, the Committee of the Whole and the Plenary adopted
Nigerian draft resolution L.378, fixing the Second Session of the Conference
for 9 April to 21 May 1969 in Vienna,.

Lis Action Taken at the First Session on Articles of
Particular Concern to Canada (see Part I.l)

21. Articles 1 and 3: The delegation was instructed to
oress for clarification of the question whether the
proposed convention is to apply to relations between
States parties to a multilateral convention to which
an international organization is also a party." 1In
this the delegation was successful. Article 3(c) as
adopted by the Committee of the Whole provides that
the Convention will apply to such relationse.

Article 5(2): The delegation was instructed ™o
support {but not to initiate) any move to delete the
Article", The main objective was to secure deletion
of paragraph 2 in order to avoid recognition in the
Convention, as finally adopted,of the principle that
component members of a federal State may in certain
circumstances enjoy a treaty-making capacity. There
were proposals to delete the Article and these were’
supported by the delegation. In the event, however,
Article 5(2) was retained by a simple majority, due
largely to the efforts of the UsS.S.R. and its allies,
who were concerned about the continued international
personality of Byelorussia and the Ukraine, and to the
fact that France was able to align the countries of
the French community in support of the article. A
fully detailed report on the debate and voting on
this Article appears in the Departmental files.

The delegation was further instructed ™to support
amendments to paragraph 2 so that political sub-
divisions are not termed States", In this the
delegation was successful and the opening words

of paragraph 5 now read "Members of a federal

union s.." rather than "States members of a federal
union ..." which was the I.L.Cs text., In view of

the provisions of Article 1 that the Convention
applies only to treaty relations between States, this
amendment may be of critical importance should Canada
decide that at the second session it wishes to press
for the deletion of paragraph 5(2). In this connection

»eB
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it should be noted that a two-thirds majority will
be required for adoption of this Article, including
paragraph 2, in Plenarye.

The Canadian statement on this Article delivered in
the Committee of the Whole was prepared in the
Department and appears among the Canadian statements
appended to this Reporte

Articles 16 and 172 The delegation was instructed to
"press for a resolution of the apparent ambiguous
and conflicting effect of Articles 16(c) and 17(L)(c)"s
The former prohibits reservations which are incompatible
with the object and purpose of the treaty whereas the
latter provides that any reservation becomes effective
upon its acceptance by another contracting State. It
was not possible to secure resolution of this question
by amendments to the texts of one or both of the
Articles. The question was dealt with by the Expert
Consultant however and the position under the present
text is set out in the summary of his statements
appearing in the Summary Record of the 2Lth and 25th
meetings of the Committee of the Whole., In summary,
the situation is that, while Article 16(c) seeks to
state an objective rule concerning reservations, it
will be for each country to decide for itself whether
a specific reservation is or is not compatible with.
the object and purpose of the treaty. The result is
that Article 17(L)(c¢) will operate in respect of any
reservation which is accepted, even including one
which might be judged by objective standards to be
incompatible within the meaning of Article 16(c).

Article 223 The delegation was instructed to seek
to have included in the Convention a provision which
would deal specifically with the termination of a treaty
which was only provisionally in force. In this the dele-
gation was successful and Article 22{2) adopted by the
Committee of the Whole provides for termination of the
provisional application by simple notification by the
State seeking to withdraw from the treaty.

Articles 27 and 28: The delegation was instructed to oppose
a UeSs initiative to seek to raise preparatory work from
a supplementary means of interpretation to a source of
interpretation to be considered on a par with the text
of the treaty, There was general opposition in.the
Conference to the U,S, initiative which was defeated
in Committee of the Whole by a wide margin.
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Article 39: The delegation was instructed to
seek, in coordination with the W.E.O. group, to
establish that all claims of invalidity were subject
to the procedures set out in Article 62, whether the
claimant alleged that the treaty was void ab initio
or only that it was voidable. As a result of a
French oral amendment, the second sentence of
Article 39(1) was transferred to Article 65. At
the meeting of the Committee of the Whole,
the Drafting Committee formulation of Article 65
was discussed and amended, A specific reference
to the procedures in Article 62, inserted by the
Drafting Committee, was deleted by the Committee
of the Whole but the summary record of statements
made at that meeting discloses the understanding
of the Committee that all claims that a treaty is
void or invalid are subject to Article 62, The
only contrary understanding was expressed by the
Cuban representative.

Articles L5~50, 57~59 and 61: The delegation was
instructed to seek, in consultation with other
members of the W.E.Os group, a satisfactory formu-
lation of the Articles which set out the substantive
grounds for invalidity and termination of treatiess
In this connection Articles L9 and 50, in particular,
should be mentioned. A group of 19 nonwaligned
States proposed an amendment to Article L9 (Coercion
of a State) to include the threat or use of economic
or political pressure as a ground for rendering a
treaty voids. This initiative was successfully
resisted by means of a compromise proposal whereby
the I.L.C, text of Article L9 was left unchanged
and the Committee adopted a resolution condemning
"the threat or use of pressure in any form, military,
political or economic, by any State in order to
coerce another State to perform any act relating
to the conclusion of a treaty in violation of the
principles of sovereign equality of States and
freedom of consent", One factor which made this
compromise possible was the position of the communist
delegations, who are reported to have informed the
sponsors of the non-aligned amendment that, while
they would not oppose the amendment, its adoption
would render more difficult their eventual adherence
to the treatys The resolution adopted in Committee
has still to be adopted in Plenary at the second
session,
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With respect to Article 50 (jus cogens) the delegation
was instructed ™to seek clarification of the criteria
for determining the existence of a norm of jus cogens'.
This objective was at least partially achieved in that
the text of ZArticle 50 adopted by the Committee of the
Whole defined a norm of jus cogens as "a norm accepted
and recognized by the international community of
States as a whole as a norm from which no derogation
is permitted", This formulation of the Article was

an improvement over the I.L.C. draft, though somewhat
short of an ideal clarification of the criteria for
determining rules of jus cogense.

Article 62: The western group failed at the
first session to secure support for an amendment to
Article 62 or even acceptance in principle of the
concept of compulsory independent settlement of
disputes arising in the application of Part V.,
Detailed reports of developments in connection with
this question appear in the file., The essential elements
are that, while it appeared at one point that majority
support existed at least for the principle of compulsory
third party adjudication, by the time Article 62 came to
be discussed in the Committee of the Whole such a majority
no longer could be found., The commnist and Afro-~Asian
representatives were determined to use their voting
majority to force through the I.L.C. text of Article 62
rather than seek a consensus, and proposals for compulsory
third party adjudication were saved from this voting
guillotine only by the device of being re~-formulated as
proposals for a new Article 62 bis which, by consent, was
put over for consideration during the second session.

22, To summarize briefly, the matters remaining to be considered
in Committee of the Whole during the second session include:

(2) The "All States" question,

(b) Restricted Multilateral Treaties,

(c) Compulsory settlement of disputes, and

(d) final articles, which will include questions of ¢
entry into force, reservations and probably the
"All States" question again, in its more usual and

more narrow context of the accession article to
this Conventione
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PART III - COMMENTARY ON CERTAIN ASPECTS OF THE CONFERENCE

1. The W.E,O. Group

23. Aside from the fact that it served as a forum for
consultation, in which members learned of each others' views, the
western European and other States groups functioned most ineffectively
at the first session. The London and Paris meetings had disclosed a
broad similarity of approach by western govermments to the I,L.C. draft,
but this was not translated into effective action at the Conference. In
commenting upon this ineffectiveness one might focus on two aspects,
coordination of tactics and lobbying.

2L, With respect to coordination of tactics there was little
inclination on the part of Western representatives to subordinate their
individual views (which sometimes appeared to be personal rather than .
governmental positions) toc achieve a consensus within the group and enable
the group to function effectively as a bloc on important issues. On one
of the rare occasions when the W,E,O., group did succeed in agreeing upon
a tactical position to be adopted in the Committee of the Whole (in respect
of Article 62) this agreement evaporated under pressure within a matter of
a few hours and the group was in complete disarray during the Committee
meeting, During W.E.O. meetings it was the practice to exchange views
frankly., This exchange necessarily involved determining not only what the
group's desired objectives were but also what elements of a particular
problem represented the minimum acceptable for western governments and
in what areas concessions could be made. Unfortunately it was the practice
of some members, particularly the Swedish delegation, to adopt this
"minimum" position as its own and begin seeking non-aligned support for
it, In this way our minimum position became, in effect, the West's
starting position and all the acceptable concessions were made without
any return concessions from the other groups.

25, This situation was made more acute by the relative degree of
lobbying activity carried on by Western delegations, Whereas the Swedish
delegation, sometimes assisted by the Netherlands delegation, was active
(but enjoyed little success) in pressing for acceptance of minimum western
objectives, the major Western delegations were considerably less active in
pressing for the more desirable Western objectives., Of the three major
Western delegations, the United Kingdom was probably the most active, and
the French delegation the least active, in lobbying for Western political
objectives. The lack of initiative was particularly noticeable in the
French delegation (admittedly much smaller in number than those of the
UsSsh. and the U.K,), not so much because it was more pronounced than in

eol2
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other (smaller) Western delegations, but because one might have expected
more from a major Western power. This may, however, have been a deliberate
policy of the French Delegation, reflecting a less forthcoming attitude to
the draft convention than other W.E.O. States,

26, One is forced by the experience of the W.E,O. group at the
first session to recognize that the subject matter of this conference is
not of sufficient direct and immediate political significance to Western
govermments to lead them to attach real importance to cohesive action in
pursuit of even the major Western political objectives in the conference.
It remains to be seen whether these attitudes will change between sessions.,
Even if they do, however, a great deal of the Western position will have
been already eroded.

2. The Afro-Asian and Communist Groups

27. Neither of these two groups indicated a willingness to
proceed on a "consensus" basis on the matters of particular concern to
the Western group. The Afro-Asian Group in particular, led by India,
Ghana and Kenya, indicated that it ,was prepared to use its voting majority
as required to force through its views, without seeking compromise solutionse.
It is to be hoped that this attitude will change prior to consideration of
the Convention in Plenary, where a two-thirds majority will be required.
If it does not change, the Western group may be faced at the Plenary with
a choice of either accepting a Convention in which certain key articles
are drawn entirely on Afro-Asian lines or of seeking a blocking third to
prevent the adoption of any such articles at all., While neither choice is
attractive, it appears clear that Western States will have to find some
method of making clear to the Afro-Asian governments their strong feelings
(if indeed such strong feelings exist) concerning certain elements of the
draft convention, if a spirit of compromise on the part of the Afro~Asians
is to be induced for the second session.

sel3
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PART IV - FUTURE ACTION

1. Inter-sessional Meetings

28, It has been agreed, at least by the old Commonwealth-USA
group, that inter-sessional meetings to discuss the matters to be considered
at the second session are desirable. No firm arrangements for such meetings
have been made, however, it was tentatively suggested at Vienna that they
might take place in New York immediately prior to the beginning of meetings
of the Sixth Committee at the 23rd UNGA. At or about the same time meetings
of the broader W,E.0., group may also be arranged.

2, Article 5

29, Although there was only a simple majority rather than a
two-thirds majority in favour of Article 5(2) in the Committee of the Whole,
it is far from certain that the article will fail to secure a two~thirds
majority in Plenary at the second session. It will therefore be necessary
to decide whether Canada wishes to take an initiative inter-sessionally,
through approaches in certain selected capitals, to seek support for the
amendment or deletion of Article 5(2), In this connection it should be
noted that if representations are to be made in capitals, they should be
made well in advance of the second session., This matter will be the subject
of further consideration within the Department.

3. Part V

30s If a satisfactory outcome is to be achieved in respect of
Part V (4rticles 39 to 68 dealing with the invalidity, temination and
suspension of treaties), in particular the question of compulsory third
party adjudication of disputes, it will be necessary, as indicated earlier
in this Report, to seek the support of non-Western countries. In this
comnection the United Kingdom Delegation to the Conference in Vienna has
suggested the possibility of raising the matter at the Commonwealth Prime
Ministers meeting scheduled for early January 1969. In addition, to
supplement these efforts, Canada may wish to consider making direct
bilateral approaches to the West Indian govermments represented at the
Conference, Jamaica, Guyana and Trinidad and Tobago, and perhaps also to
the more recalcitrant Afro-Asian Governments, in particular those of Ghana,
India and Kenya. In all these cases it was the Canadian Delegation's view
that the particular representatives of these States had flexible instructions
and were acting very much on their own initiatives. Conceivably, therefore,
political pressure brought to bear by Canada at a sufficiently high level,
in respect of a few key articles, might enable the attitudes of these States
to be altered before the second session.
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ANNEXES
1. The Draft Report of the Committee of the Whole
on its Work at the First Session of the
Conference prepared by the Rapporteur.
11. Statements made in the Committee of the Whole
by the Canadian Delegation.
111. Summary of Canadian Delegétion Voting on Adoption

of Articles by the Committee of the Whole,
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ANNEX I

THE DRAFT REPORT OF THE COMMITTEE OF THE WHOLE ON ITS WORK
AT THE FIRST SESSION OF THE CONFERENCE PREPARED BY THE RAPPORTEUR

This Annex is the Draft Report of the Committee of the Whole on
its work at the first session of the Conference. Insufficient copies of
the Draft Report are available at the time of preparation of this report
to permit its inclusion with this report. However the draft report
consists of the following documents, available through the European Office
of the United Nations in Geneva:

A/CONF, 39/C41/L.370

A/CONF, 39/C41/Le370 Add, 1 (Part A)
A/CONF, 39/C.1/Le370 Add. 1 (Part B)
A/CONF. 39/Cs1/L4370 Add, 2

A/CONF. 39/C.1/L.370 Adds 3 (Part A)
A/CONFe 39/Ce1/Le370 Adds 3 (Part B)
A/CONF, 39/C.1/L¢370 Add, 3 (Part C)
A/CONF, 39/C41/Ls370 Add. 3 (Part C)
A/CONF, 39/C.1/L.370 Add, L

A/CONF, 39/Ce1/Le370 Add, 5

A/CONF. 39/Cel/L.370 Add. 6

A/CONF, 39/C.1/L.370 Add, 7
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ANNEX IT

STATEMENTS MADE IN THE COMMITTEE OF THE WHOLE BY THE
CANADIAN DELEGATION

The following are the texts of statements made by the Canadian
Delegation during discussions in the Committee of the Whole on the
following articles:

Article 1 ~ The scope of the present articles.
5 ~ Capacity of States to conclude treaties.
L1 ~ Separability of treaty provisions.
L9 - Coercion of a State by the threat or use of force.,
50 - Treaties conflicting with a peremptory norm of

general international law (jus cogens).

55 ~ Temporary suspension of the operation of a
multilateral treaty by consent between certain
of the parties only.

56 ~ Termination or suspension of the operation of
a treaty implied from entering into a sub=
sequent treaty.

ST - Termination or suspension of the operation of
a treaty as-a consequence of its breach.

59 ~ Fundamental change of circumstances,

62 - Procedure to be followed in cases of invalidity,
termination, withdrawal from or suspension of
the operation of a treatys

70 - Case of an aggressor State.

72 Functions of Depositariess

i

. e 17
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ANNEX TII

SUMMARY OF CANADIAN DELEGATION VOTING ON ADOPTION OF ARTICIES
by the COMMITTEE OF THE WHOLE

The majority of articles adopted in Committee of the Whole at
the first session were adopted without vote and, in most cases, were
declared by the Chairman to have been adopted unanimously.

The following is a list of those articles which, upon adoption
by the Committee of the Whole, were the subject of a vote, with an indica-
tion of how Canada voted in each case. Also included in this list are
articles which were adopted without vote but in respect of which one or
more delegations made statements reserving their positionse

Article 1 -~ Canada voted in favour of the Article as a whole,
L ~ Canada voted in favour of the Article as a whole.
5 - paragraph 1 =~ Canada dstained.
- paragraph 2 - Canada voted against.
~ Article 5 as a whole -~ Canada voted against.
6 ~ paragraph 1(b) =~ Canada voted for.

- paragraph 2(c) =~ Canada voted for.
- Article 6 as a whole ~ Canada voted for.

7 - Canada voted in favour of the Article as a whole..f
10 bis - Canada abstained on the Article as a whole.
L1 - Canada abstained on the Article as a whole.
L,3-49 - These invalidity articles were adopted without

vote, however, at earlier stages in the debate
on the invalidity articles many delegations,
including that of Canada, emphasized that their
support for these articles was subject to the
adoption of a satisfactory disputes procedure.
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53
57

59

62

65.

69 bis
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Canada voted to retain the phrase "as a whole'
in the second sentence of this Article. However
Canada abstained on the article as a whole,

Canada voted in favdufrof this Article as a whole.

This article was adopted without vote, but subject
to reservations by the U,S., the U.,K. and France
concerning the applicability of the disputes
procedure to sub-paragraphs 2(a) and 2(c)e

- This article was adopﬁed without vote, but subject
.to a reservation of further amendment by the

Canadian delegation on the ground that the incor-
poration of the concept of suspension on the text
reported out of the Drafting Committee was not in
accordance with the substance of the amendment
proposed by Canada and adopted by the Committee

- of the Whole.

This article was adopted without vote, however
the United Kingdom delegation stated that adoption

‘of this article should not be considered as a

departure from the strongly held view that the
acceptability of this article was conditional upon
the incorporation in the convention of a presumption
in favour of the validity of treaties and an
acceptable disputes procedure.

- Canada opposed a successful motion to delete from

this article the first sentence of paragraph 1
of the text reported out of the Drafting Committee,
Canada abstained on the article as a whole,

=« Canada voted in favouf of this article as a whole,
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Study Group on the Draft Articles
on the Law of Treaties
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*
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(Article 59 of the draft articles on
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International Law Commission on '
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Fundamental Change of Circumstances.

I. The text of Article 59; previous drafts; legislative

history

1. The text of the article on the effect of

fundamental change of circumstances on treaties

(Article 59, formerly 44) as adopted by the International

Law Commission at the second part of its seventeenth

session (January 3%-28, 1966) and at its eighteenth
session (May 4 - July 19, 1966) is as follows:

Article 59

"Fundamental change of circumstances

"l. A fundamental change of circumstances which
has occurred with regard to those existing at
the time of the conclusion of a treaty and which
was not foreseen by the parties, may not be
invoked as a ground for terminating or with-
drawing from the treaty unless:

(a) the existence of those circumstances
constituted an essential basis of the
consent of the parties to be bound by

the treaty; and

(b) the effect of the change is radically
to transform the scope of obligations )
still to be performed under the treaty.

2. A fundamental change of circumstances may nodp
be invoked:

(a) as a ground for terminating or with-
drawing from a treaty establishing a
boundary;

(b) if the fundamental change is the
result of a breach by the party invoking
it either of the treaty or of a different
international obligation owed to the
other parties to the treaty."

(Reports of the I.L.C. on the abovementioned

sessions, U.N. Doc. A/6309, september 9,
1966. These reports will appear in
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printed form in Supplement No. 9 of the
official records of the twenty-first
session of the ueneral Assenbly.)

2. The following were the successive drafts for
the provision which were prepared and considered for
and by the.I.Lcc. in 1963 and 1366:

(i) Article 22 of the Second report on the

law of treaties by Sir Humphrey waldock,

Special Happorteur, Yearbook of the Inter-

natiénal Law commission 1963,‘Vol. II, p. 79.

(1963 wWaldock Draft)

(ii) Text of Article 22 proposed by the

Drafting committee on June 28, 1963, (YBILC,

1963, vol. I,‘p. 249)

(iii) Reviséd text proposed by the Vrafting

committee on July 9, 1966, (op. cit. p. 295.)

(iv) Article 44 of the 196% Report of the I1.L.C.

Text identical with preceding item (iii).

(YBILC 1963, vol. LI, p. 207; also G.A.O.R.

18th session, sSupplement No. 9, A/5509.) (1963

1.L.C. Draft.)

(v) Text revised by the Special Rapporteur in

the light of uovernment»oémmenfse (Fifth Report,

A/CN,4/183/Add. 3, January 3, 1966, p. 20).

(1966 Waldbck Redraft) '

(vi) Text of Article 44 proposed by the Drafting

Committee on January 27, 1966 (A/CN.4, SR. 842

paragraph 38.)
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(vii) Article 44 of the Januéry, 1966 Report of

the I.L.C. (report on the second part of its

17th session, A/CN.4/184)

(viii) Article 59 of the May-Jul&, 1966 Report of

. the lfL.C. (report on its eighteenth session,

A/6309. 1dentical with preceding item (vii)

and reproduced supra under 1,)

3, Comments on the 1963 draft by the uovernments
of Australia, Denmark, lsrael, Jamaica, Portugal, Turkey,’
the United Kingdom, the United sStates, the Netherlanés,
Sweden and Canada and.statements on that draft made by
delegations to the Sixth Committee of the General
Assembly will be found in doc. A/CN.4/175 and addenda
1l to 3. These comments will be reproduced in a comprehensive

U.N. document: A/6309/Add. 1

II. The limited scope of the presént Memorandum.

4, 1n the present memorandum the history and
development of the controversy centering around the

statement that conventio omnis intellegitur rebus sic

stantibus from the glossatores and the founders of

modern international law to our time will not be

examined. For the practical purposes of the Study Group

it Will be appropriate if the memorandum addresses
itself to the following questions: i
A. Whether the draft Articles on the Law of . i

Treaties which are now before the Gteneral
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Assembly and which the I.L.C. recqmmends should
be referred to an international conference of
plenipotentiaries with a view to the conclusion
of a convention on the subject (A/6309,

para. 36) should contain, or retain, an articlé
on the effect upon treaties of a fundamental
change of circumstances, and

B. Whether Article 59 as drafted defines the
conditions for the invocation of a fundamental
change of circumstances with sufficient
strictness for it to be acceptable as part of the
codification of the law of treaties. (Waldock
in A/CN.4/SR. 835, para. 2.)

C. Under C some questions of a general nature

will be dealt with. _

JII. Examination of Draft Article 59.

A. The question of the desirability
of a provision on fundamental change

of circumstances.

5. Mr. Amado recalled (694th meeting of the
I.L.C.y, YBILC 1963 vol. I, p. 142, para. 65; quoted by
Mr. Rosenne in A/CN.4/SR. 834, para. 11) that the
jurists of his generation had been always inclined to
adopt a defensive attitude "to the insidious wiles

of that serpent of the law, the rebus sic stantibus clause."

One member of the I.L.U., Mr. Ruda, voted against what
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now is Article 59 and another, mr. priggs, abstained

on it at the January 1966 neetings of the Commission
(A/CN.4/SR. 842, paragraphs. 53, 55 and 57). A

number of Governments and delegations voiced their
oprositiorn to the article. These included Governments

of very different political attitudes: Colombia,
Romania, Turkey and the United states. The United States
expressed its reservations about the incorporation

of the rule rebus _sic stantibus in the draft, at any

rate in its 1963 form. It seemed highly questionable to
the united states whether the concept of the clause

rebus sic stantibus was capable of codification. The

U.S. Government expressed doubt whether its incorporation
would be a progressive development of international law.
Many Governments and members of the Commission em-
phasized the dangers which this article may have for

the security of treaties unless it is made subject to
some form of independent adjudication.

6. The Commission, however, did, in general, "not
consider the risks to the security of treaties involved
in the present article to be different in kind or
degree from those involved in the articles dealing with

%
the various grounds of invalidity‘ or in articles 57

*The records of the final voting in July 1966 are
not available at the time of writing.

v*including Article 50 on peremptory norms of inter-
national law. Article 37 (now 50} on jus cogens represents
a much greater danger to the stability of Ctreaties
/than article 44 (now 59)7 (Waldock in A/CN.4/
SR. 835 para. 3.) , o :

v
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/breach/, 58 /supervening impossibility of performance/
and 61 /emergence of a new peremptory norm/. The
Commission did not think that a principle, valid in
itself, could or should be rejected becauée of a risk
that a State acting in bad faith might seek to abuse the
principle. The proper function of codification, it
believed, was to minimize those risks by strictly
defining and circumscribing the conditions under which
recourse.may properly be had to the principle; and
this itvhas sought to do in the present article.”
(Para. 13 of the commentary on Article 59 in A/6309,
page 197 of the mimeographed knglish version.)

7. "The Commission was faced", the Special
Rapporteur had said, "with the alternatives of either
stating that no such rule existed, or trying to define
it with sufficient strictness for it to be acceptable
as part of the codification of the law of tréaties. The
first course was rﬁled out because it would certainly not
receive the support of the majority of governments.
Having taken the second course, the Commission had to a
large extent discharged its task by adopting a close
definition of the conditions for the éperation of the
1rule..... The position had been reached where the Commission
had arrived at a text which, if applied in good faith,

should not leave any room for abuse of the rebus_sic
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stantibus principle." (A/CN.4/sSR. 835, para. 2).
Article 59 Qés, Mr. ¥erdross said, "the most difficuilsd
~article in the draft" (YBILC 1963, vol. I., p. 251,
para. 55). It posed the prbblem "to achieve a balance

between the pacta sunt servanda rule and the cautious

recognition of the need to allow for the modif;cation
of treaties so that excgssive rigidity did n?t prove
harmful to the maintenance of peace" (Mr. Rosenne in
A/CN.4/SR. 834, para. 11).

8. In support of the choice which the‘Commission
made and which it believed it had to make between

denying that the rebus sic stantibus rule existed oh the

one hand and narrowly defining and ciréumscribiné it, on
the other, the following municipal law analogy ffoﬁ.an
entirely different field may, perhaps, be not entirely
irrelevant, Undér the French Code of Criminal Probedure

. ]
of 1808 an improper practice, that of la garde a vue

was constantly employed by the police. An offender
caught red-handed had to be brought before the Procureur

]
de la Republique within twenty-four hours; this provision

was held to authorize a contrario the police to keep him

without warrant during the said twenty-four hours. put
this system was —- illegally but constantly -- extended
to all other cases where the police got.hold of a
suspect. The reform of the ¥rench law of criminal

procedure of 1957-1959 introduced a2 change. In the

——

SO,

et 1 7 o B4, e o ram
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words of a ccmmentator:

"Whenever it is impossible to bring an
evil to an end it is preferable to accept
it willingly and to recognize the

practice rather than to feign ignorance.
Therefore, in a number of cases, the new
Code regularises the situation but at

the same time regulates it. Nobody may

be kept in custody for more than twenty-
four hours subject to a possible extension
of another twenty-four hours under written
order from the Procureur de la République"
(Jacques Patey in 9 I.C.L.Q. p. 390 (1960)
Emphasis added). The new Code also provides
additional guarantees.

Similarly, as it is impossible to bring to an end
the centuries o0ld practice of Governments to claim a
fundamental change of circumstances in order to freé
theméelves from burdensoﬁé“tfeaty obligations, the
course éhosen by the Commission to regularize the
practice and at the same time to reguiaté it seems to
recommend itself. Whether the regulation proposed by the

I.L.C. is appropriate will now be considered.

B. The limiting conditions of the
application of the rule.

The five conditions of paragraph 1

9. In paragraph 9 of its Commentary on Article 59
(A/6309, page 195 of the mimeographed edition) the
Commission lists the following five conditions under.
which a change of circumstances may be invoked &s a ground.
for terminating a bilateral treaty or for withdrawing

from a multilateral treaty:
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\
(1) the change must be of circumstances existiﬁg
at the time'of-thé conclusion of the treaty;
(2) that change must be a fundamental one;
(3) it must also be one not foreseen by the
parties;
(4) the existence of those circumstances must have
constituted an essential basis of the consent of
the parties to be bound by the treaty; and
(5) the effect of the change must be radically to
transform the scope of oblizations still to be

performed under the treaty.

The exceptions provided for in paragraph 2

10. PFurther limitations on the scope of the rule
are the two exceptions defined in sub;paragraphs (a) and
(b) of paragraph 2 of the article, where it is stipulated
that a fundamental change of circumstances may nat be
invoked: v

(a) as a ground for terminating or withdrawing

from a treaty establishing a boundary;

(b) if the fundamental change is the result of

a breach by the party invoking it either of theL

treaty or of a diffefent international obligation

owed to the other /party or/ varties tb‘the

treaty.

"Fact", “situation", "circumstances"

11. In earlier drafts (Waldock, 196%, and I.L.C.,
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1963) what is now Article 59'was'introduced b& a
péragraph providing expressly that a change in the
circumstances which existed at the time when the treaty
was entered into dves not, as such, affect the continued
validity of the treaty (Waldock) or may only be invoked
as a ground for terminating or withdrawing (I.L.C.)
under the conditions set out in the present article.
This paragraph was opposed by some members on the ground

that it expressed a bias against the rebus sic stantibus

rule and was eventually omitted as not necessary. The
1963 I.L.C. draft did not in the operative provision refer

to a change of circumstances but to a fundamental change

"with regard to a fact or situation". The Government

of Israel suggested that the expression "fact or
situation" should be correlated with the terminology used
in the error article which used the words "error

reiated to a fact or state of facts" (Art. 34 of 1963

I.L.C. draft). The Special rapporteur (1966 re-draft)
accepted this suggestion. In 1966 the Cdmmission .
returned in Article 59 to the traditional terminology
"change of circumstances"” while leaving in the error

article (Article 45, formerly 34) the phrase wfact or
situation.™ The provision of aArticle 59, Mr. de Luna

said, came into play as a result not of a mere isolated

fact, but of a change in the facts surrounding the
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treaty, in other words, the circumstences. Thus the
traditionsl term "circumstances" had, he said, the
additional advantaze oi being supported by e%ymological

considerations, since it was derived from the same

Latin root, i.e. the verb stare ("stantibus")

(A/CN.4/SR. 834, nara., 56),

The excentional character‘of the rule.

12. The 1966 text emphasizes the exceptional
character of this ground of termination or withdrawal
by being framed in negative form: "a...change...may
not be invoked ... unless, e%c....". The word "radically"”
before "to transform" in varagragh 1(b) serves the same
purpose. (Tunkin in A/CN.4/SR. 834, paragraph 35.)
Subject to the "self-détermination" and the "political
change" aspects of the provision which will be referred
to later in this memorandum there has been near ‘
unanimity both amoﬁg‘the meisbers of the I.L.C. and among
the Governments and delegetions which expressed views on
the suestion that the article provides for an exception
from the general rules of international law and rust be
inter.reted restrictively. This view is held not only
by the Western Governments and the members of +%he
comrzission who are nationals of Western States, but
alss by tastern kuropean Governments (Czechoslovakia,

Romania) and by the Soviet and Polish menbers of the y
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Commission. The latter were clearly uncer the impact

of the uorrors Hitler's abuse of the doctrine of

rebus sic stantibus and his tearing up and violation

of treaties hzd brought about for their countries and the
world. (Lachs in YBILC, 1963, Vol. I., p. 252,

vara. 73) The doctrire of rebus sic stantibus,

Mr. Tunkin said, could not be regarded as a principle
that took precedence over other rules of international
law, nor should it be understood too widely. (op. cit.,

Po 253,‘para. 8l.) The views of Mr. Bartog (op. cit.

pp. 148 and 251) and of Mr. Yasseen (op. cit. p. 250)

that the rule rebus sic Stantibus was a peremptory norm of

international law (jus cogens) do not seem to have ' ;

recommended themselves to the other members of the
¢ommission. These views played, however, a role in the
Commission’s consideration cf the gquestion whether the

operation of the rebus sic stantibus rule should be

excluded in regard to changes of circumstances for the .?
consequences of which the parties have made prbvision in ;
the treaty. ™This question is dealt with in some detail
below (varagravins 22-29) where the necessity of further
clarification is stressed. (On the sllegations that the

rebus sic stantibus rule is jus cogens see also this : : :

writer‘'s Memorandum No. 3, February 1966, pn. 16) :

Striking;a balance

13. What Mr. Gros said’af'the 1963 session about
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the draft then before it applies, in this writer's
opinion, still more to the 1966 text. After having
recalled how much harm the doctrine on the effects of
certain changes of circumstances had done, and having
emphasized that, consequently, the commission should not
give the impression that it was encouraging any such
doétrine, he said that the text proposed was clear and
struck a balarnce tetween tlhe need to maintain the
stability of treaties and the need to take account of the
effects of a fundamental clarn;e of circumstances in

certain cases. (YBILC 1963, vol. I, p. 253, para. 84).

Treaties establishing a boundary

14. The exemption from the rebus sic stantibus rule

of treaties establishing a boundary had in Sir Humphrey
waldock's 1963 draft been formulated in wider terms:
"(a) stiéulations of a treaty which effect
a transfer of territory, the settlemenﬁ of a
boundary, or a grant of territorial rights;
\b) stipulations which éccompany a transfer of
territory or boundary settlement snd are expressed
to be an essential condition of such transfer
or settiement."
The 1963 vrafting Committee proposed the formula "a treaty

establishing a territorial settlement,:' a phrase which like
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waldock's draft was intended to cover not only a

transfer ol territory itself but also arncillary rights
arising from the transfer. (YBILC 1963, Vol. I, p. 250,
paragraphs 27 and 31). This proved not to be acceptabie
.to the majority which wished to avqid any reference to

the grant of territorial rights anc to limit the exception
to treaties which either established a territorial boundary
or actually transferred territory (op. cit. p. 255,
paragraph 18). Thg phrase "a treaty fixing a boundary®
was therefore used in the 1963 draft of the Commission.
The uo#ernments of thé Netherlands and of Australia
suggested a widening of the exception and the Special
Rapporteur agreed that it Seemed logical to deal with a

treaty transferring territory on the same basis as one

settling a boundary. In his 1966 redraft he therefore
proposed the exemption from the rule of treaty provisions
"fixing a boundary or effeqting a transfer of territory."
In the January, 1966, meetings he pointed out that it

was not sufficient to refer to tfeaties which fixed
boundaries. ‘The expression "to fix a bhoundary" referred
to the actual delimitation of frontiers and would
e#clude such cases as the cession of an island.
(A/CN.#/SR. 835, para. 16). Accordingly the final text
as approved at the January, 1966, meetings and confirmed
at the eighteenth session in July speaks of a "treaty

establishing a boundary" whicl embraces treaties of cession
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as well as delimitation treaties. (A/6309, Comment
on Art. 59, para. 11.)
15. It should be noted that the rationale of the

exception provided for in paragraph 2(a) is not the

consideration that the provisions of treaties establishing

boundaries are "executed" provisions, but that treaties
of that type were intended to create a stable position.
It would be inconsistent with the very nature of those

treaties to make them subject to the rebus sic stantibus

rule (Waldock in A/CN.4/SR. 835, paragraph 14). However,

the exception is an exception only in regard to provisions

of the treaty which are "éxecutoryu“ If they are
executed they do not come under the rule at all, one

of the conditions of which it is that the effect of the
change 1is radically to transform the scope of the

obligations gtill to be performed under the treaty

{ paragraph 1(b)).

Breach of an obligation

16. As far as the second exception from the rebus

sic _stantibus rule is concerned, i.e. the fact that the

fundamental change is the result of & breach by the party

invoking it either of the treaty or of a different

internationzl obligation cwed to the other parties to the

treaty (paragraph 2(b)) it is of interest to note that
the waldock 1963 draft had contained a similar but much

wider clause ("if it /the change/ was caused, or sub-
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stantially ccniributed to, by the acts or omissions of
but o

'-"v-_

the party invoking it”), 110 correSpondln“ vrovision appeared
in the 1963 1.L.C. draft. The arguments adduced

against it at the 1963 session incluced the argument of

Mr. mlias who opposed the vroviszion "because of the
complications that the theory of contrlbutory negligence,
already a difficult one in municipel law, night introduce
in the international sphere" (YBILC 1965, vol. I, p. 147,
naragrapk 50). Mr, Barto%'s opposition had more substance:
He contended thet a change which was caused by the acts

or omissions of the party invoking it could be taken into
consideration, /i.e. not bar the party from invoking

the change/ for example, in the case of an agricultural
country in process of industrialization, which wished to
withdraw from certain trade treaties, if at the time of
their conclusion the parties had had the agricultural
nature of the country in mind. (op. cit. p. 149, paragraph
63) The 1963 I.L.C. draft being silent on the question, it
was raised again by the commént of the Government of

rakistan which rroposed thet changes of circumstances which

-

‘J

have Leen delibderately trought about or created by one of
the purties tc the treaty should be excluded from its

/the rebus sic stantibus rulc's/ operation (A/UN.4/175,

Add. 5, . 2; wWaldock in A/CR.4/u8. 8%4 para. 2; see also
this writer's Memorandum No. % on Article 57, para. 16

on vage 7). The Pakistani suggestion did "not attract
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mucl: sup,ort in the Commission". (Waldock in A/CN.4/SR. 835,
varsgraxh 17). The text as apinroved at the Monte Carlo
meetings anc conltirned 2t the 13tk sessicn of the 1.L.C.
rrles 1Y e cendition for the ajulicsbility of the exception

thit the vurty invoking e change which it brought about

(5]

it

(

el T must, in bringing it abqut, have committed a breach
either of the treaty or of another international obligation
owed %o the parties to the treaty. From this it seems to
follow tunat if the zcts which brought about the change

were not inawful then the norty is not barred from in?oking o
the change. The exception as thus c}rcumscribed is
"simply an ayplication of the general principle of law that , j
a party cennot taie advahtage of its own wrong..... As |
such it is clearly appliceble in any case arising under
any of the articles. Nevertheless hoving regard to the

varvicular risk thaet a fundacental change of circumstances

ke o ey ot e 5.

nay result from a breach, or series of breaches, of a

treaty, the Cocmmission thought it desirable specifically

to exclude froms the operation of the present article a

fundamental change of circumstences so brought about".
(Paragraph 12 of the Comment on Article 59, A/6309,

p. 197 of the mimeogravhed-version,)

Chenge of governmental volicy

17. Tris brings us to the related and, in part,

overlapping question whether a subjective change in the

attitude or policy of a governnent can be invoked by that

government as a ground for terminating or withdrawing from
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a treaty. In his 1963 draft waldock had uroposed to
provice exuressly that
"A change in the policies ¢f *he vtate
cleiming to terminate the treaty, or
in its motives or attitude with respect
to the treaty, cdoes not constitute an

essential change in the circumstances
forming the basis of the treaty.cc.."

18, In 1963 the Commission was strongly divided on
this question. Mr. Yasseen clcimed that thisvexception
might conflict with the facts of interqational life,
Whether the volitical change had been‘brought about by
revolutionary or by democratic means, it could, in his
view, not be excluded from the sphere-bf application of

the principle rebus sic stantibus. He went on to say that

if a State had concluded a treaty of alliance with another
Power, and if, thereafter, a revolution took place, one

of tiie main objects of which was tc secure the country's
non-alignment, if was hardly conceivable that the new
state of affairs would permit of maintaining the treaty
of alliance in force. similarly, if a political party

won an election and chaenged the foreign policy of the State,
would it be possible, he asked, to maintain an earlier
treaty of alliance in force? (YBILC, 1963, Vol. I,

ve 142, para. 60), Mr. Turkin agreed with Mr. Yasseen
that the vrovision sliculd be delcted. t could not be
excluded a priori that the change in policies could
constitute an essentiel change in the circumstances. (op.

: v
cit. p. 145, para. 22). Mr. Bartos seid %hat to say

[}
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that a change in the policies of the State claiming to
terminate a treaty would bé against history. Not only a
revolution proper, but far-reaching changes in certain
key sectors, could bring about political changes which
really amounted to an essential change in circumstances.
The Charter recognized the right of peoples to self-
determination and, consequently, their right to make any
poiitical changes they pleased, even if they caused'profound
changes in circumstances. (op. cit., p. 149, para. 62).
Mr. Jiménez de Aréchaga was also critical of waldock's
draft provision reproduced in paragraph 17 above but less
s0. He held that there was no reason to exclude &

change in the policies of a State from qualifying as a
change in circumstances when certain policies might have
been assumed by the parties to be an essential foundétion
or a determining factor in the conclusion of the trea’cy9
especially as changes in economic circumstances, for
example, seemed to be admitted. (op. cit., pp.vl49/150,
para. 70). Mr. Rosenne agreed that the criticism
directed against sir Humphrey waldock's proposal on this
question was not without justification. He suggested the
inclusion of a provision to the gffect that a mere change
of government as such did not affect the continued
validity of the treaty. (op. cit. p. 151, para. 20). On

the other side, Mr. Briggs agreed that the exception was
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worth keeping. (op. cit. p. 146, paragraph 33), The

"most emphatic support for the exclusion of subjective
politiéal chenge as constituting a change of circumstances
came from Mr. (now Judge) Gros and from Mr..Ago. What

the Commission was concerned with, the former said, was
the case of treaties which, while not incapable of per-

formance, ought to be revised for reasons of equity, an

: essentiél change having occurred in the external circum-
stances which had beén taken into éonsideration.at the time
of their conclusion. (op. cit. p. 153, paragraph 35).

Mr. Ago added that if a change in the policies of one of
the parties was to be regarded as adequate grounds for
impugning the validity of a treaty concluded-by that

A

party when it was following another policy, it _would be

no use concluding treaties. {(op. cit. p. 154, para. 43).
Sir Humphrey waldock, pointed out in reply to the critics,

that it was conceivable that in certain typés of itreaty

a change of policy could be regarded as a.change in
circumstances affecting the possibility of continued
execution. The problem would notAhave come up in respect
of treaties of_alliance or similar agreements if the
Commission had.followed his suggestion in respect of what
now is Article 53 (dealing with the denunciation of a
treaty containing no provision regarding termination) to
provide for an implied right of termination of such

treaties. (op. cit. p. 157, para. 11; see also Article 17
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of waldock's 1963 draft in YBRILC 19635, vol. II, p. 64). ’ 3
Article 44 as adopted in 1963 did not contain the

controversial provision. The Commentaxw (paragraph 11)

gave the reasons.:

19. 1In its comments (A/CN.4/175 page 155) the United
Kingdom Government "doubted whether a subjective change of
policy..... can ever be regarded as a fundamental change
of circumstances." The Special Rapporteur (Fifth
Report, Addendum 3, page 11) listed this comment but
recommended no action on it. The proglem was not taken up
at the January, 1966 meetings when the final text of the
present Article 59 was established.

In paragraph 10 of the Commentary on the final text
of Art. 59 (A/6309, page 196) the following is said:

The question was raised in the Commission
whether general changes of circumstances quite
outside the treaty might not sometimes bring
the principle of fundamental change of
circumstances into operation. But the
Commission considered that such general
changes could properly be invoked as a ground
for terminating or withdrawing from a treaty
only if their effect was to alter a
circumstance constituting an essential basis
of the consent of the parties to the .

treaty. Some members of the Commission
favoured the insertion of a provision making
it clear that a_subjective change in the
attitude or policy of a government could
never be invoked as a ground for terminating,
withdrawing from or suspending the operation

& .

Whether the question wad discussed at the
eighteenth session of the Commission cannot be established
at the time of writing when the records of that session
are not yet available.,
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of a treaty. They represernted that, if

this were not the case, the security of
treaties might be prejudiced by recognition’
of the rrinciple in the present article.
vther nmembers, while not dissenting from

the view that mere changes of policy on the
pert of a government cannot normally be
invoked as bringing the principle into
operation, felt that it would be going too
far to state that a change of policy could
never in any circumstances be invoked as a
ground for terminating a treaty. ‘hey
instanced a treaty of alliance as a possible
case where a radical change of political
alignment by the government of a country , S
might make it unacceptable, from the point of - .
view of both parties, to continue with the

treaty. The Commission considered that o
the definition of a "fundamental change of ‘
circumstances" in paragraph 1 should suffice
to exclude abusive attempts to terminate a
treaty on the basis merely of a change of
"policy, and that it was unnecessary to go
further into the matter in formulating the.
article J*

With the exception of the first two sentences this
explanation is almost identical with paragraph 11 of the

1963 commentary on the then draft Article 44,

20. The emphasis on unacceptability "from the point
of view of both parties" is, perhaps, not too relevant
because, if both parties believe that the continuation of ' ?f
the treaty is against their interest then the invocation‘
of the fundamental change of circumstances becomes unnecessary
and the treaty can be terminated by consent of the
parties (Article 51, formerly 38). However, when

evaluating the fact that the article does not contain an

express provision against the recognition of subjective

.>: . . AR
policy changes as fundamental charnges of circumstances P

+

-7‘4. L) > N ¢ .
Tralice in o¥iginal.
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it is necessary to realize that the Commission was dealing
here with a problem which is, at best, on the borderline
between what is capable of being regulated by law and what

is not and, perhaps, even beyond that borderline.

The problem of self-determination

21. The intransic substantive aspects of what now
is paragraph 2(a) relating to a treaty establishing a
boundary have already been dealt with in paragraphs 14
et_seq. above. The clause gave also rise to a politicél
controversy comparable to thet arising out of the
attempt to exclude changes in a state's policy from the

field of operation of the rebus sic stantibus rule

described in the preceding. paragraphs. The controversy
arising from paragraph 2(a) centered around the
relationship between the bouhdary treaties clause and the
principle or right to self-determination. The outcome of
this issue was, however, different from that which
-concerned the question of the effect of poliéy changes.
The alignment was different. While onjthe question of
policy changes there had been; by and large, a common
front between the members from the devéloping countries and
of the Soviet and Polish members of the Commission, in the
matter of the rélationship between boundary treaties and |
the right of celf-determination, Messrs. Tunkin and Lacha,

like the Governments of e.g. Romania and Hungary, defended i

1
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what now is paragraph 2(a) against the attacks of

) v
Messrs. Tabibi, Bartos and Pral.

22. Mr. Tabibi objected strongly to the boundary
treaties clause alleginé that it was inconsistent with
the principle of self-determination. (YBILC, 1963, ¢
Vol. I, p. 139, para. 34). Territorial settlements,

he said, affected the fate of millions of human beings and

e g TR IO, T

to exclude them from the application of the article would
undermine its provisions. Such was the speed of change in
the modern world that some treaties could lose their
relevance to reality almost before the wk was dry.

(op. cit., p. 251, para. 46 and p. 253, para. 97). The
parties to a treaty always acted oh behalf of their
peoples and the fate of peoples could only be decided in
accordance with the principle of self-determination, That
principle had a bearing on all territorial settlements.,
Any attempt to keep a treaty in force against the wisghes
of a people would involve a greater danger to peace than

the application of the rebus sic stantibus doctrine.

(op. cit. p. 256, paras. 24 and 25). Mr, Barto§ said that
the draft must not recognize that a treaty effecting a

transfer of territory need take no account of future changes

resulting from the application of the principle that
peoples possessed the right of self-determination.
(op. cit., p. 149, para. 64; see alsoiope_cit;_p. 251,
para. 52.) |
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Mr. Tunkin, on the other hand, could not agree with
the view that Article,59 was of special importance to the
newly independent States. Unequal treaties or treaties
imposed on former colonies might be challenged as void on
the basis of other articles of the draft. (op. cit. p. 155,
para. 86). Mr. Lachs doubted the relevance of the
article to the question of self-determination. States were
freeing themselves from colonial subjection and were

gaining independence in accordance with what, he said, had v

become a substantive rule of contemporary international

law. Any treaty conflicting with that rule would come

B

‘under application of other articles of the draft, in- | o
cluding Article 61 (formerly 45; emergence of a new
peremptory norm of general international law.) (op. cit.
p. 252, paragraph 78).

Sir Humphrey Waldock said that the principle of self-

C e e e

determination might be invoked on the political plane
as a special and even legal Jjustification for carrying out
territorial changes but it ought not to be introduced as

an element in the quite distinct doctrine of treaty law

about changes of cireumstances affecting the validity of

a treaty. He supported Mr. Ago's warning (op. cit.{ p. 154,

* o e
T e T

para. 45) about the danger of providing an easy way to
disturb existing territoriai arreangements, and he agreed
with Mr. Tunkin that the issue was just as likely to arise

between new States as between new and olé States. (op. cit.
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p- 158, para. 18). Sir Humphrey said in a later
intervention that if changes in territorial sovereignty
were necessary, they would be brought about by other means
and other procedures than the operation of the doctrine

of rebus sic stantibus. He did not underestimate the

political and legal impdrtance of the principle of self-
determiﬁation, even if its precise content was extremely
difficult to define. He was not one of those who denied
that it had any claim to be a legal concept; but it was

not a concept which had any pérticular place in the law of
treaties. (op. cit. p. 256, para. 19). ‘ %
| The Commission itself summed up its consideration of |
this problem in paragraph 11 of the Commentary on
Article 59 (A/6309, p. 196) as follows:

"Some members of the Commission suggested
that the total exclusion of these treaties
/treaties establish:ng a boundary’/ from the
rule might go too far, and might be
inconsistent with the principle of self-
determination recognized. in the Charter.

The Commission, however, concluded that
treaties establishing a boundary should be
recognized to be an exception from the rule,
because otherwise the rule, instead of being
an instrument of peaceful change, might
become a source of dangerous frictions. It
also took the view that "self-determination",
as envisaged in the Charter was an independent
principle and that it might lead to confusion,
if in the context of the law of treaties, it
were presented as an application of the

rule countained in the present article. By
excepting treaties establishing a boundary
from its scope the present article would not
exclude the operation of the principle of
self-determination in any case where the
conditions for its legitimate operation
existed." '
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Changes for the consequences

of which the treaty provides.

22. Waldock's 1963 draft exempted from the operation

of the rebus sic stantibus rule cases where the change

of circumstances "has been expressly or impliedly provided
for in the treaty itself or in a subsequent agreément
concluced between the parties in questién.“

The 1963 I.h.u. dradt would have provided that the
rule did not apply: ".....(b) To changes of circumstances

which the parties have foreseen and for the consequences

of which they have made provision in the treaty itself.”

The 1966 text while making it a condition for the
application of Article 59 that the fundamental change was
not foreseen by the parties, does not contain a provision
corresponding to the provisions of the waldock and I.L.C.
drafts of 1963 and defining the effect of Article 59
on treaties which have made provision for changes of
circumstances.

Neither the records, of the January, 1966 Monte Carlo
meetings of the Commission, where the final text of the
present Article 59 was established, nor the report on the
eighteenth session of the Commission (A/6309) throw any
light on the reasons why the passage "and for the conse-
quenées of which Zthe parties/ have made provision ih the

treaty itself" was deleted. It seems, however, that this
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omission is of considerable importance not only for
answering the concrete question to which the deleted phrase
would have given the reply, but, beyond that, for the more

general problem of the status of the rebus _sic atantibus

rule in the hierarchy of norms as conceived by the authors
of the 1966 draft and, in particular, of those among them
who were instrumental in effecting the deletion. The
proceedings of the brafting Committee from which the

new text (A/CN.4/SR. 842, para. 38) emerged took‘place in
camera. In the following paragraphs certain statements

made during the 1963 session will be compiled which explain
the attitudé of some members of the I.L.C. to the question
under consideration and which may have furnished the reason
for the deletion of the passage?yf%ﬁ the view of Mr. Yasseen

rebus sic stantibus was not a clause, but an objective rule

of jus cogens from which derogation was not possible by

express provision. (Y.B.I.L.C. 1963, Vol. I, pp. 143-144,
para. 59).

24, In commenting on Sir Humphrey's proposal quoted
at the beginning of paragraph‘22 above Mr. Bartd% dissented

on the ground that rebus sic stantibus was not now regarded

as an implied clasuse which could be set aside by the parties,

but a general rule supplementing the pacta sunt servanda

rule. Otherwise the stronger State would always exert

pressure to secure the inclusion of a clause such as that

. ‘ 004280
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referred to in ‘aldock's draft. (YBILC 1963, vol. I,

p. 149, para. 63). When criticizing a different
formulation of s5ir Humphrey's original proposal»submitted
by the 1963 Drafting Committee (op. cit. p. 249/250,

para. 27) he said that the exact meaning of the proposed
clause ("changes of circumstances for which the parties have
made provision in the preaty itself") was not clear to him}
was it for the change of circumstances that the parties

had made provision, or for the circumstances themselves?

A general clause stating that a_chaﬁge of circumstances had
no effect on a treaty was very dangerous. Mr. Barto$

observed that a saving clause specifying that no change of

—

circumstances would affect thé*tbeéty was included in
treaties made by the International Bank for Reconstruction
and vevelopment and even in many treaties between strong and
weak States. It might, he said, perhaps be accepted that
certain changes could be provided for by the parties, but

the rebus sic stantibus rule was a rule of jus cogens, and

it would be dangerous to adopt a text that might lend itself
to the perhaps mistaken interpretation that derogations from

the concept of the rebus sic stantibus rule as established

jus cogens were permitted under contractual clauses in

treaties. He would not rule out the possibility of the
parties making provision fof certain changes and even
adopting subsidiary provisions to remedy situations caused
by a change of circumstances; always provided that the

parties to the treaty were aware not only of the changes

B &5 .
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in question, but also of their possible effects.
(YBIIC, 163, vol. L, p. 251, paras. 50-51).

25. Mr. Tuniin (op. cit. p. 253, para. 83%), supported
by mr. Pal (op. cit. p. 254, para. 5) thought the clause
ought to be deleted because it was inconceivable that the
parties could foresee changes of circumstances that would
wholly transform the character of the obligations undertaken
in the treaty.

26. Mr. Gros pointed out that there were, in
practice, treaties which made provision for the
possibility of fundamental changes during their execution.
Recent economic treaties contained provisions on the
eventuality of "serious disequilibrium" or "fundamerial
disturbances" in a country's economic situation,; which
established remedial methods and procedures. If such
provisions had not been included in the freaty, it might
be claimed in such circumstances that a fundamental
change had occurred; but where the treaty made provision

for the change and preScribed the remedy, that remedy must

be_applied, not the general system of fundamental change

of circumstances laid down in the article. (op. cit.

p. 253, para. 87)., Mr. de. Luna supported Mr. Gros's
argument by adducing as an ekample a treaty drafted in
1962 under the auspices of UECD under which the parties
were required td honor the guarantee of the repatriation
of property only so longkas ﬁheir balance of payments sit-

uation permitted them to do so within reason. (op. cit.

De 254, para. 99), L o omusz~‘§



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information

-31-

27. Replying to Mr. Gros's comments Mr. ~“Tunkin
said that the deletion of the clause would not mean that
provisions concerning changes of circumstances includ%d in

the treaty itself would not apply, but that they would, be
\

subject to the conditions set out in what now is

paragraph 1 of Article 59. On the other hand, if the

clause were retained it woﬁld, in Mr. Tuhkin's view, over-
ride the provisions of the present Article 59(1). (op.
cit. p. 254, para. 100). This statement appears to

indicate that in the speaker‘s opinion the rebus sic_stantibus

rule would operate also vis-é-vis the type of treaty pro-
vision mentioned by Mr. Gros and Mr. de Luna (para. 26
§ggrag'provided the other conditions of Article 59 are meto

In other words: the treaty clause making provision for

changes of circumstances would be void to the extent it is

repugnant to_sarticle 59 i.e, if it imposes more stringent

conditions for the invocation of change of circumstances
than Article 59, o |
28. In his 1963 report (YBILC, 1963, Vol. 2, p. 85,
para. 16) Waldock had explained that the clause he was
proposing (see para. 22 supra) covered the contingency
that the parties might themselves have foreseen the
possibility of a particular change of circumstances and
provided for it expressly or impliedly in the treaty; in

that case the treaty would govern the case and the rebus

sic stantibus doctrine could not be invoked to set aside

the treaty. In his reply to the critics sir Humphrey said

-
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he hed been ccnsiderably startled by Mr. Yasseen‘s
contention (supra vara. 23) that the clause would be

contrary tc¢ international law becazuse the principle of

rebus sic _stantibus was a rule of jus cogens from which the

‘parties could not derogate. rersonally, he (Sir Humphrey )
considered that the parties would be well advised to
provide for a change ot circumstances in the treaty itself,
if that could be effectively done, and that such

provision would in no way run counter to the doctrine.

As far as he could judge, the gommission as_a_whole did

not subscribe to Mr. Yasseen's view. (op. cit., Vol. I,

p. 157, para. 14). At a later occasion Sir Humphrey
repeated that it seemed to go without saying that_the

parties were always at liberty to make their own arrangements

for changes which they had themselves foréseen. (op. cit.
p. 256, para. 20). |

29. 1In the light of this exchange of views in 1963
and of the fact that the cléuse dealing with consequences
~of changes for which the parties ha?e made pfovision was
deleted in 1966 it appears to be necessary to seek clar-
ification of this important issue at the General Assembly
and Conference stages. It seems that if the clause in a
treaty providingvfor the consequences of change indicates
that the parties foresaw the concrete change thét has
occurred then Article 59 by its very terms ("which was not

foreseen by the perties") does not apvly. If, however,

° : 004284
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the treatyvclause concerned is of a more general nature
and does not conclusively prove that the particular change
was contenmplated and foreséen then the problem to be
clarified arises whether uncer the 1966 text of the arficle
the arguments of Messrs. Yasseen, Barlog and Tunkin
(paragraphs 23, 24, 25 and 2/ supra) or those of Messrs.
Waldock, Gros and de Luna (paragraphs 58 and 26 supra)

prevail.,

C. Questions -of a General Nature

Implied term, doctrine, principle

or objective rule of law?

30. The controvers& recorded in paragraphs 23
through 28 above is only one illustration of the fact that
the theoretical foundation of the present draft Article 59
is not merely of academic interest. vIt is necessary
therefore to refer here, at least briefly, to the theories

upon which the doctrine of rebus sic stantibus, as it is

now proposed for codification,~is‘based.‘ Sir Humphrey
Waldock, as his predecessor as Special Rapporteur
5ir Gerald Fitzmaurice, recommended to the vommission
that it should base itself upon the view that the

rebus sic stantibus doctrine is an objective rule of law

rather than a presumption as to the original intention of
the parties to make the treaty subject to an implied

clausula rebus sic stantibus has a long history and

traditionally the great majority of writers have presented
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the doctrine in the form of a term implied in every
perpetual treaty. However, the tendency today is to
regard the implied term as only a fiction by which it is
attem::ted to reconcile the dissolution of treaties in ,
conse;uence of a fundamental change of circumstances

with the rule jpacta sunt servanda. (YBILC, 1957,

Vol. II. p. 58, aragraphs 145 et éeq. (Fitzmaurice);
op. cit., 1963, vol. 1I. p. 82, paragraphs 7 et séq.
(Waldock)).

31. There has been no dissent from the Special
Rapporteur’s recommendation and the I.L.C. has been
unanimous on principle at least in accepting the doctrine
as an objective rule of law. To accept the doctrine as
an objective rule of law rather than as the fiction of an
implied clause of the treaty does not meah, of course,
that the intention and will of the parties is irrelevant.

More often than not the purpose of an objective rule of

law is to give effect to_the will of the parties. To

use a private law analogy: teéfaméhtary succession is
certainly based on objective rﬁles df law, but fhese

rules of law provide that the will of the testator shall

be given effect. Similarly, paragraph (1)(a), when it

puts the condition that "the existence of those
circumstances donstituted an essential basis of the consent

of the parties to be bbund by the treaty®, is by no means
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inconsistent with the pheoretical foundation of the

article. The objective rule makes the elements which

had formed the consent of the parties one of the relevant
considerations of its application. Mr. Ago said:
"Although it seemed to be true that international law
contained a rule of object}ye law under which a change

in the external circumstanceé‘;ould,'in certain
exceptional cases, bring about the termination of a

 treaty,. and although the rule providing for the operation

of the rebus sic stantibus clause could be called a

customary rule, nevertheless it was important not to

carry the objective theory too far and completely ignore
the will of the parties, which was the essential basis for
the validity or termination of a treaty. (YBILC,

vol. 1963, vol. I, p. 143, para. 4). It must be kept in
mind that in no ﬁunicipal legal system and still less in

international law the terms "objective rule of law"

and "rule of jus cogens" are synonymous and that the

overwhelming majority of all the objective rules of
international law are Jjus dispositivug. Whether the rebus

sic stantibus rule, in addition to being an objective

rule of law, is also a peremptory rule was, as the
statements reproduced in pafagraphs 23 to 28 above
show, contested among the members of the memission° ,
32. 1in paragraph 7 of the 1966 commentary on ArticleA59

the vommission records that it
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"was agreed that the theory of an implied
term must be rejected and the doctrine
formulated as an objective rule of law
by which, on grounds of equity and
justice, a fundamental change of
circumstances may, under certain con-
ditions, be invoked by a party as a
ground for terminating the treaty. It
further decided that, in order to emphasize
the objective character of the rule, it
would be better not to use the term
"rebus sic stantibus", either in the
text of the article or even in the title,
and so avoid the doctrinal implication of
that term." (A/6309, p. 194 of

- mimeographed version; see also para. 7 of
1963 commentary on draft article 44).

33, The Restatement of the Foreign Helations Law of
the United states, of the American Law Institute, 1965
version, 5153 (for the text see below para. 3%6) treats

the rebus sic stantibus rule as one of the "special

problems of interpretation"” and proceeds on the theory
of the implied condition whichk the I.L.C. in its draft
has replaced by the concept of an objective rule of law.
Professor Lissitzyn points out that the A.L.I. draft is
"more conservative than that of the I.L.C., which rejects
the test of the intention of the parties and states

the doctrine in rather ambiguous language, apparently
designed to uake it available as a "safety valve' in
situations of écute dissatisfaction with existing treaty
relations." He adds that "I{ remains to be seen whether
the pressures of new nations and systems of public order
will prevail in the international community over the

more cautious approach tc this topic adopted by the Re-

004288



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information ;
¢ .

-3~

statement." (Lissitzyn, The lLaw of International | v :
Agreements in the Restatement, 41 New York University , !

Law Review at p. 110 (March 1966)).

Application of the rule to treaties | L o 3

of limited duration

34, VWhile jurists have in the past often limited
the application of the principle to so-called perpetual
treaties, that is, to treaties not making any provision
for their termination, the Commission did not accépt this
limitation. The Commission's main argument for
applying the rule also to treaties "given & duration of
ten, twenty, fifty or ninety-nine years" were "the
cataclysmic events of the present century" which "showed
how fundarentally circumsfances may change within a
period of only ten or twenty years.“ (Paragraph 8 of the
Commentary on Article 59 in A/6309, p. 194; see also
paragraph 8 of the 1963 Commentary on draft Article 44).
For instruments like atomic test ban agreements which
are at the very cen%er of the potentially kataclysmic
developments to which the Commission has alluded the rule
might be apﬁlicable even if the periods of their
duration are considerably shorter than those mentioned by
the Commission (See 58 A.J.I.L. at p. 670, 1964).

Suspension of a Treaty for reasons
of a fundamental change of circumstances.

35, The Government of Israel suggested in its comments
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that the draft should also provide for a suspension of
the operation-of a treaty on the ground of a fundamental
change of circumstances. No express provision to this

effect appears, however, in the draft.

Questions of Procedure

and Adjudication

36, article 62 (formerly 51) which provides for

the procedure to be followed in cases of invalidity,

termination, withdrawal from or suspension of the
operétion of a treaty applies to cases of termination
under Article 59. Paragrabh 13 of the 1966 Commentary
(A/6309G, page 197) says that "having regard to the extreme
importance of the stability of treaties to the security |
of international relations, /the Commission/ has attached
to the present article, as to ail articles dealing with
grounds of invalidity or termination, the specific
procedural safeguards set out in Article 62." Article 62
(formerly'51) which is by many considered to be |
insufficient and unsatisfactory has repeatedly been
discussed in this Study Group and it is not proposed to

deal with it in the presggpuyemorandum.

The A.L.I. Draft

37. The Restatement of the roreign Relations Law of
the United States by the American Law Institute, 1965
edition, contains the following statement on the effeét

of a substantial change of circumstances:
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"§155. Rule of Rebus Sic Stantibus:
Substantial Change of Circumstances

(1) An international agreement is subject
to the implied condition that a substantial
change of a temporary or permanent nature,
in a state of facts existing at the time
whenr the agreement hecame effective,
suspends or terminates, as the case may
be, the otligations of the parties under
the agreenent to the extent that the con-~
tinuation of the state of facts was of
such importance to the achievenent of the
objectives of the agreement that the
parties would not have intended the
obligations to be applicable under the
changed circumstances.

(2) A party may rely on an interpretation

of the agreement as indicated in Sub-

section (1) as a basis for suspending or -

~ terminating performance of the obligations

in question only if it did not cause the

change in the state of facts by action

inconsistent with the purpose of the

agreement and has otherwise acted in good

faith.

(3) When the conditions specified in Sub-

section (1) apply only to a separable

portion of the agreement, suspension or

termination applies only to that portion."
One important difference between the A.L.I. statement
and Article 59 of the 1.L.C. draft has already been
mentioned and commented upon in paragraphs 33 et _seq.
above. Another consists in the fact that the A.L.T.
statement provides for suspension, as an alternative to
termination,-of a treaty because of the chaﬁge of
circumstances. raragraph 2 of the A.L.I. statement corresponds
roughkly to paragraph 2(b) of Article 59 while the question
of separability (para. 3 of the A.L.I. statement) is

dealt with in Article 41 §formerly 46) of the I.L.C.
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draft. There are substantial differences in the

formulation, emphasis and shading of the two drafts,

Concluding Note -

38. Cbnsidering that the present memorandum had to
be prepared without the availability for study of the
summary records of the May-July. 1966 session of the
International Law Commission when the final draft was
adopted the present writer would prefer to preseht to the
Study Group his concluding observations at a later stage,
in the light of these records.and in the light of the
discussion of the Study Group which will take place on

October 7-8, 1966.

e
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Anevdmﬂnt Proposed by the United Stetes /4£é{

Article L

Prosent texb: - Proposed emendment:

The scope of the present 'wlzcles

The present articles relate to treaues conchmed i ) e
more Staies or other °ubj°cts of

intcrnational law.

,Ratlo 188 To; anzndment: ¢

1. Recause of the number end importence of asgrecments being entered into

" between States and other internstional persons, such es internationel

organizations,lwhich arc generally conceded to have tresty-naeking capacity,
the propozed convention on the lew of treaties should bz broadened to govern
such &g wante.  This cl;s of trgativu is n5w substential &snd will increase
size.  Some of the treaties concerned ere of considersble importance, such
es the irilateral safcguards agreements in the atomic erergy field tb_which fbe
Internaticnal gﬁomic Eneréy Agency 1s a perty. In generel, such treaties haye
the sene cb teristics as treaties between States andChould thprcfore be
governzd by the seme body of law. A broadening of the scope of the present
erticles to cover them would assurelmucﬁ greater stability in internstionsl

Y

relationships. .
2., Acceptance of this amendment will reqﬁire minor drafiting chenges
throughout the.Articles.

3 The word ap apply is substituted for relate beceuse it is e more precise

term which ié commoniy employed in describing the scope of treaties.

_20-3- /b

The present erticles egpply to
treaties concluded between two or

004293
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[P

Present text: Proposcd enendments:

o - . ? o e oo
‘ Use of terms - l}. ‘ I"c‘)r the purposes of the
A present articles:

1. For the purposes of the present articles:

(2) “Treaty” means an international agreement (8) "9r

U L K
concludc . between States in written form and gov- ‘G byL luct.ens a}n,inb?ln
~erned by international law, whether embodied in nationel egreenant concluded between
{ -a single instrument or in two or more related in- }:;',9_ or nore States or Oth =2y &'JJ Jeces
. struments and whatever its particular designation. . ot 2l lew in writien form
C(b) “Ratification”, ‘Accept'-ncc , ‘Appkoval and go govarn X i ernetionzl lex 7y
and “Accéssion” mean in each case the inferna- vhether c.u,odjc,d in a sirgle instzonant

tional act so named whcreby a State establishes
on the international plane its consent to be bound
! by a treaty. :
: (c) “Full powers” means a docwment ema-

or in two orx rore related instyunents
end whatevcr ity particuler designation. |

‘nating from the competent authority of a State (v) Ra vifica “ticm or "Aecassion”
' deswnat: ng a person to represent the State for : means en internationel act vheredy e
n;:crohatmg, adopting or agthe,umutm% tlhestext . State establishes on the internationsl
of a treaty, for expressing the consent of the State o 4 e rrm ' .
to be bound by a Itreaty, or for accomplishing any h ilfin; 1ts congent 1o bz bound by &
other act with respect to a treaty. ‘ reaty.
(d) “Reservation” means a unilateral statement, "
. however phrased or named, made by a State, when *~ (e) Full povers" msans e docusnont
' “signing, ratifying, acceding to, accepting or ap- emanating from the competent suthority
proving a trfatyi, wlller?by Tt Furports to exclude of a Stete dezignating & person to
sor to vary the legal effect o certain provisions - o hm Ctata of ~
“of the treaty in their application to ‘chepg State. - . ﬁ?ieienz t§“69”3L° for the rurposes of
L (e) “Negotiating State” means a State which exC e A S L
~took part in the drawmd up and adoption of the _
text of the treaty. - (@) T"Reservation™ means &
© (f) “Contracting State” means a State which unilaeteral staterment, hovever phrased or
has consented to be bound by the treaty, whether nemed, mede by e State when signing,

[———

. or not the treaty has entered into force. .
~' atifyin * acce v
(g) “Party” means a State which has consented T fy g, or acceding to e treaty,

"}"to be bound by the treaty and for whxch the treaty ' whercby it purports to exclude or to
is in force. . vary the legal effect of certein

i, (&) “Thxrd State” muans a State not a party to-""i . provisions of the treaty in thelr

S wea

| .the treaty. . , IR applicauion to that State,
() "Intematxonal orvamzatxon means an inter- -
governmental organization. » . e llo chan _ _
2, The prov1s:ons of paragraph 1 regarding the ' ( ) ( : ge) : : L
use of terms in the present articles are without ' .
prejudice to the use of those terms or to the - (£) (W chenge)

meanings which may be given to them in the o . k X
. mte.nal law of any State. o ' (g) (¥o change)

(b) (Mo chenge)
(1) (o chanée)

2. (Wo change)

- . ° L - T e
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1 (2). Sec retionale for awsnding Avticle 1.

1(b). The terms "scceptance

e d
K

and "approval" arc not seunctioned by

a

tradition2l usage end are unnccessary here and elsevherc in the articles.
Their deletion would siwplify the drafting of numerous articles. (The United
States will propose a new Article 9 bis to meke cleer that signature,

ratification, &nd scccssion ere not exhoustive of the mesns vhich Stetes mey

egree upon for igdicaﬁing consen’ 4o be hound,)
The substitution of "en" for "the™ before "internationsl act” is.proposed
in recognition of the other acts (e.g., signature) by which e State cen
-indicatc its consznt to b2 bound. The words "in each case” and "so nenxed"
should be deleted es unneéessary. . : N
1 {é). The words "or for sccomplishing any other ect with respect to a x
_tréaty"'are too broed for a definition of "full powers", glven the limited |

cases vhere full povers are required. It is sufficient to refer to Articles 6

1

end 63 to cover such requirements.

e e et 1
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. Freatics which are constituent instruments of Delete the r“iCle' Subst

Anstruoont end to eny or ell treaties adopted within the orgenizotion. The

. —
) Document disclosed under the Access to Information Act -
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)

fFoendents Provosed by the United Siates

Article L

~

coent text: ' ' Proposzd enendnent:

1Y

.international organizations or are ”doptcd within instead excoptions in favor of t
international organizations yules of interaeilional orgenizations
The application of the present articles to treaties " in Articles 6, 8, 9, 13, 16, 17 37, 55,

which are constituent instruments of an interna- 57, ond T2.

tional organization or are adopted within an intep- ?

national organw ition shall be subject to any rclc-

vant rules of the organization,

Rationzle For emondieni:

The proszat text could e construed es re raitting eny internavional
orgenization, no petior hov restricted in me-borshivy or linitod in rurposz, to

exclule thz epplication of the proposed convoation to its om cons vituent

=

nuzber of m tilateral treatics‘adoptcd vithin Internstional orgenizetions is

continuelly increasixg. To confer upon these organizations the power to modify

or get eside those rules of the draft conmventioa which ere intended to have gererel

-.e8pplicobility could be Justificd only on the basis of & very strong case of

nececsity. A' | ' | |
International organizations, it is true, need some flexibility in procedursl
patters. Tais can b2 built into thevappropriaﬁe articles without undernining the

lev-making choracter of the propoced couvention.

atw

O - S

004296 L
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Ar ticle 9 bis

Present texib: ' , : Provocad new erticle

Hone. ' The consent of a Stete to be
bound by e treaty may be CYpruG ed
: , as provided in Article 10, 11, or
e S 12, or in such other mannay as the
' negotiating States may agrae or the
epplicarle rules of an international
- organization wmay provide.

Rationale for emzndment;

The purpose of this edded arutcle is %o 1ndlceue that Arulc1ea 10, 11, and 12
ere not exheustive of the means which States nay agree wponr for indiceting their
consent to b2 bound. ' h T

Its edoption should elim nate the nezd for referencés’to "ecceptence”" and

"epproval" in verious other articles of the Convention; e.g., Articles 11, 13,

15, 16, end 18. Certain conscquential changes, such as referznces to "other

expressions of consent to be bound” ney be substituted where necessary.

nt divulgué en vertu de la Loi sur I'accés a I'information
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mr_endments PTOPOS""Jd by the uniced D LT Ygcument disclosed under the Access to Information Act -

Article 195

Present toext:

' Obligation of a Statc not to frustrate the object
; of a treaty prior to its entry into force

A State is obliged to refrain from acts tending

" to frustrate the object of a proposed treaty when ¢

' (a) It has agreed to enter into negotiations for

i the conclusion of the treaty, while these ncgotia-
- tions are in progress; g g

© T (b) It has signed the treaty subject to ratifica-
tion, acceptance or approval, until it shall have

made its intention clear not to become a party to

__thetreatyy ™~ :

't (c) It has expresscd its consent to be bound by

the treaty, ‘peniding ‘the entry into force of the
- treaty and provided that such entry into force is
.- not uncduly delayed.,

Retionele Tor ameonbment:

Document divulgué en vertu de la Loi sur I'accés a l'information

Proposed emandmont:

A State is obliged to yefrain
from acts vhich frustrebe the object

i
of a proposcd treaty when:

(a) - (pelete. Reletter (b)
end (c) accoxdingly.) :

() It hes signed the tycaty

‘subject to ratification or othor

consent to b2 bound, until it shall
have made ivs intention clear not

‘.

to become 8 party; or

(b) I% hes expressed its
consent to b2 bound by the treaty,
pending the cntry into forcz of the
treaty end provided that it has not

“srithdravn 1ts consent to be bouad.

1. Subparagraph (&) should be deleted becéuse it is not supported by existing

norns of international law, end it is not & desirsble innovation. Its effect could

be to discourage States from entering into negotistions, because States could not

know at the beginning of nzgotistions what their obligatlons wnder this rule would be.

2, it places an unfair burden on States vhich may have entered into negotiastions

with strong reservations on the subject, or mey have been urder & nisapprehension as

to their real purpose end extent or may even have withdrawn from the negotiations

vhile they are still in progress.

3. The words "acceptence or approval"‘may have stteined such & speclal meaning

&s the result of thelr inclusion in many recent treaties that their emwcration in

the prosent text may heve the effect of excluding other forms of consent to be bound.

L. The drvaft erticles contain ro provision for withdrawlng a ratification or

other consent to b2 bourd,. prior to the entry into forecs of tha treaty. In cos2s

where the entry into force of a treaty bas been unduly deleyed, & Stete showld

g seans s, sagavit g g+ e e e
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Mnsndments Propos

1) ¥

s2d by the United Stetes

N T -
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Ariicles 16 a“d 17

Present text:

'Article 16

" Formulation of rcservauons

A State may, when signing raufym acceptmb,
approvmo or acccdmfr to a treaty, fmmulate a
reservatio. unless:

(a) The reservation is prohibited by the treaty;
(b) The treaty authorizes specified reservations
which do not include the reservation in question;
or . : .
(c) In cases where the treaty contains no pso-
visions regarding reservations, the reservation is
incornpatible with the object and purpose of the

treaty. }

Article 17

Acceptance of and objection to reservations

1. A reservation expressly or impliedly author-
ized by the treaty docs not require any subsequent
acceptance by the other contracting States unless
the treaty so provides.

.

Sx.

2. When it appears from the limited number of
the negotiating States and the object and purpose
‘of the treaty “that the application of the treaty
in its entirety between zll the parties is an es-
sential condition of the consent of each one to be
bound by the treaty, a reservation requires accept-
ance by all the parties.

3. When a treaty is a constituent instrument of
_an international organization, the reservation re-
quires the acceptance of the competent organ of
that organization, unless the treaty ctherwise
: prowdee :

n
TTTUTRTUA K State, wae
n

Proposed enendment:

Cozbine Articles 16 end 17
into & single article, as follows:

Rooeth io

n signing or
expressing its conse t to Ts bound
by & treaty, pay do so subjocy 1o &
Teservebion unless

(s) Twhe reservetion is prohidited
by the treaty;

(b) 9he reservetion is o
incompativle with the charscter or
purposs of the treety; or

(¢) The reservation is contrery
to the rules or practice of an
internstion2l orgapizetion within
Which the trzaty wes concluded.

2. _A reservation exvressly
suthorized by the treaty do2s not
Tequire eny subsequent acceptence
by the other contracting States
unless the treaty so provides.

3. V¥hen the evplicetion of ..
the treaty in its entirety between
ell the parties 1s en essantial
condition of the consent of eech one
to be bournd by the treaty, e reservation
requires acczptznce by 211 the parties.

.
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Present text:

4. In cases not {?llmd under the prec:.dm para—
grapns of this article:

(a) Acceptance by another contracting Sta;e of
the reservation constitutes the rese rv,n'f tate a

- party to the treaty m relation to that State 1f or

wlien the treaty is in force;

() An objection by another contxactmg %tatc
to a rescrvation precludes the entry into force
of the treaty as between the ochcth and reserv-
ing States unless a contrary intention is expressed
by the objecting State;

(¢) An act ~xpressing the State’s consent to be
bound b/ the treaty and containing a reservation
is effective as soosn as at least one othcr contracting
State has accepted the reservation,

*»

5. For the purposes of paragraphs 2 and 4 a
rescrvation is considered to have been accepted by
a State if it shall have raised no objection to the
ruc.vatmjby the end of a period of twelve months
after it was notified of the reservation or by the
date on which it ex preased its consent to be bound
by the treaty, whichever is later, ;

Document disclosed under the Access to information At -
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Proposad emendment:

L. Vhen & treaty is e
constituent instyrurnzant of en inter-
netional orgaenization end unlc“_
the treaty otreT71 e provides, a
raservation is gubicCu to ecceptence

by the competent organ or that

organization, but such pcceplence
shall not vrecluwds eny contra CULPG
State {rom objecuing to ggg
yeservavion. '

e o et i et

ellxn" unde
or this

avy

5. 1In case
: 2

e
e
RN
©

tete's congent to ba
bovnd by un“ treauy end containing
& reservetion 1s effective as soon
s at least one other contracting
State has eccepied the reszrvation,

- end such-aceenptence constitutes the

resexrving State a naVuy to 2t
in reletion to thet State iT or vhzn
the {trezty is in force. '

6. An odjection by enother
contracting State to & resesrvetion
that is not expressly eunthorized by
the treagy procludes the encry into
force of the trealy es between the |
objecting and reserving States unless
& contrary intention is expressed by
the objectlnn tate. -

1. For the purposes of
paregrephs 3 end 5 & reservetion is
considered to have been eccepted by
g State, unless the treaty otherwise
provides, if it shell have raised no

-objection to the reservation by the

end of e period of twelve months
after it was notified of the

- resexrvation or by the date on which

it expressed its consent to be bound
by the treaty, whichever is leter.

e
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| i
Rationale for emendment ‘

1. Iﬂ the present text th,-relatiOnship betveen Articles-lé aﬁd'17 is
confusiﬁg, particvliarly in view of the opening phrase of paragraph L of
Article 17, vhiéh yefers oﬁly to the preceding paragraphs of thet arxticle. That
Yimited réferance‘and tha vording oflArticle 17 as a vhqle givé rise to & éueﬁtion
vhether the prohibitions in Article 16 are applicable tq the provisions of

Article 17, espacially parogrevhs b (a) end b (c) of the latter. In view of this

situation it secns dzsireble to coubinz the major requirements of Articles 16 end

-

v

17 in & single article. ' : -

2. The rule in present subperegraph (b) of Acticle 16 -- that where e treaty

.

&

authorizzs spzceified reservetions no other xrec

W

N

It is difficult ~- if not impossible. -~ for negotisbtors to enticivate all the

_reservations that mey ba necessary for particuler Stetes to becoze parties to a

treaty. The esgsentiel purpose of incliuding a provision euthorizing reservations
to particuler provisions is to fecilitezie reservetions to these provisicns, but

not to excludzs reservations to other provisions unless specifically so steted.

The 1ule of subperezreph (b) of Article 16 is therefore omitted from the proposed

emended version.

3., The words "object and purpose” in subéaragraph (c)_gf.Arﬁicle 16 end in
paregreph 2 of.Article lT'are, as the.Cozmissioﬁ recogniggd, highly suﬁjecﬁiVe.'
Relience solely on thesz words 1s especielly iﬁadyisable beceause 1t is uncertain

vhether they encompass the "nsture and character" of the treaty. The commentary

“on paragreph b (d) of Article 16 cites the edvisory opinion of the Internationel

.Court of Justice on the Genocide'Convention, in which the Coﬁrt'streSsed the

importence 6f the cherecter of the treaty involved. The United Steates proposes,

L)

gccordingly, that the phrase "object and purposz” be replaced by "charescter or

-

purpose” in the ccupetlvility rule end hes done this in peragreph 1 (b) of its

e m e e - e e 004302 :
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3. The "limited nu:o°r czlperion in present paragraph 2 of Article 1T seens to g

B

ignore the charecter of the trealy involved. A tre °t3 way involve a large numbe:
of States and still be of such & character that & rescrvation vould be p:rm ssible

oy

only if eccepted by all of the parties. fThe reference to the limited nuiver of

L

negotieting States has therelore been cmitted from peragreph 3 of the propose
smendment. ‘

b, Ceries prOJl,ions 01 present Arbicle 17 scem to inhibit nsgotiators
ffém speelfying othzy procedures or requirc;ents regerding the ecceptability of
resérvations. Subnaragraphq (a)‘and (¢) of paragréph L gecm to prevent the
inclusion in a tr aty of & provision spzcifying tbat.gny reservation or a
specified rescrvation ’OLJd be effective ov?v efter 1t had been sccepted by e
given muber of contracting Stetes. Peragraph 5 of Article 17 scems to inhibit the
negotiéting States from providing in the treaty itseif for & period shorter or
Yonger then trelve months., Needed flexvovllty has therefore been providediin
cor*;spcndinn parezrepas 5 and 7 of the emended version by including .the
phraée "unless the treaty otherwise providess”

5. fThe rule in paregraph 1 (¢) of thez proposed émendﬁent is provided in
vier of the U.S, proposal to delete Article b,

6. The words "or impliedly" have been omitted from peragraph 2 of the

. v .
proposad emondment beceuse of their uqcertain rzaning aqd difficulty of
;nterpretation ip this context. | g |

1. Paragraph 4 of the propoged smendrent proviées & right to any contfacting
Stete to obJect to a reservation to @ constitﬁent insfrument of en orgabizat}on,.
even though‘f.- reservation mey be eccepted by the competent organ of that
orgénization;_ Although som2 reservetions to constituengVinst;umqh@s may be of
such character as to require application by a1 parties in their }elationé it

; © thars nzy b2 of e kind to naks such proczdura uUnR2CeLsSary

the reser ving St: J

4+ A
U

(u

_or even intolereble fer en objecting State.
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8. Paragraph 5 of th° pzoposed anendnanu cowbin°s fOchT pg;enraohs h (a)

P

and L (c) of Article 17 in view of their close relationship..

- m,........:

. ' . oo .
9. Paragraph 6 of the proposed emendiiant onlts any refercnce to cases_not

' ) ) : ‘. " . v gt
falling under the precedinv paregirephs of the article {;Thls insures en objecting

'Statn's freedon to re ”uue 2 ﬁaty relations with a State making e rescrvation

deemzd u piable by the objecclng State unlmss the reservation has baen

expressly authorized by the treaty.

W2
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Anendiments Proposed by thz United States

prikicle 2k

Unless a different intention appears from the

"7 which took place or any siiuation which ceased
" to exist before the date of the eatry into force

. the purpose of the Convention.

“'r of the treaty with respect to that party.

Rationale for smzndxzent:

Proposed emendment:

1. Ualess the treaty othorvise

provides or i%t is otherwisc established,

the provisions of the treaty do not
bind a party in relation to any act or
fact wvaich took place prior to the date,
of the cntry into force of the treaty
with respeet to that party.

2. The provisions of th: prese
Conventicn shell spply only to treat
concluded on or efter Cctober 2L, 194G,
The date of entry into force of the
Charter of the United ¥ations.

1. Tre precent text of Article 24 is manifestly unclear. Two sets of

problems require clerification: whether this Convention on the Law of Treaties

is itself retroactive or retrospective and what is a continuing situation for

for its application to other treaties. As this Article is written in very general

languege, a-great many'disputeé could arise over whether specific pre-existing

treaties were or were not subject to the Treaties Convention.

by sgreement, would be revived. The result could be that the Convention on the

Law of Treaties, rather than céntributing to world peace and security, instead

increesed the likelihood of international conflict.

effect of the Convention should be asdopted. October 24, 1945, the date of the

:

|
|

Lt e i e b b6

s 1 e

'}
1
N ‘_ﬁ.r
2. The basic change proposed in Article 24 is the fixing of & point in time §
: _ b
i
b
!
P
It is possible that many o0ld quarrels between'States,.which had becn settled é:
f
P
In order to avoid this danger, a specific cut-off point for the retroactive §

004305 -
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1 : comiﬁg into force of the Urnited Nations Charter is ‘the most reasonsble dete. The ~,
preamble of the Charter states the determiﬁation of the peoples of the United
Natigns,A

v ' "to establish conditions under which justice and respect for

. the obligations arising from treaties and other sources of

: : internationsl law can be maintained . . ."

i : The date of the adoption of the Chartér is thus not only a crucial date -in
the world legal order generally but especially for a Convention on the Lew of
Treaties which is to implemeﬁt the aims of the Chartef quoted ebove. That date
; % marks the development of a new iegal regime. As this Convéntion is to form a

é Z part of that regime,_it should apply to treaties entering into force after
October 24, 1945, Aécofding to Article 24, the ﬁrovisions would not apply | L
“unless a different;;ntention ap?ears from the treaty or is otherwise established.”
Althoﬁgh one can find some elements of intent throughout the Draft Articles, it

is at least doubéful whéther’a party wishing to_gg;xé‘on the Articles in their

present form cohld adduce sufficient evidence to setisfy the standard 1n_the'

unless clause/ Tae problems arising from this amdbiguity in the Draft Articles
/

" could be avoided by introducing into Articie 1 a time limitation dealing with é
/ H

[ - B

the scope of the Convention. However, since the problem arises especially _ ;

! ~ in connectﬁon with Article 24, an edditional pardgraph to that Article is , S

propose?; specifying the date of entry into force of the Charter of the United

Nations' &s & cutoff date. Thne proposal for inclusion of a cutoff date in

Articieleh may be disposed of by'consideration of the same matterviﬁ connection

with Article 1.

3. Reteation of the phrase "any,situaﬁzgg,ﬁhich ceased to exist before

I T T e —

the date of the enﬁry into force of the treaty" could lead to cons;derable

difficuity with regard to treaties containing Jurisdictional clauses..

004306
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It was pointed out at the 850th rzcting of the Coraission that the use

of thelterm situ ioa ceusad su °"anulal dlﬁ*ich‘by Vhercas facts or ects

generally wiere historical -- it was relatively casy to determing when they took
place -- a situation begen ot a certaln moment end continued. It ves rather
difficult to ©“ell vaen it endzd. In { ¢ De Eocker Csse the enplicant beforoe the
European Commission of Iuman Rights coxplainad that his loss of certein civil
rights, as a result of conviction by a Ezlgi
rigats guaranteed him under the Europ;an Convention of Human Rights to vailch
ﬁelgium was a party end waich entered into force on J 22 1&, l955.» The Coomiiscion
held that, whcreas the spplicent vas in a "continuing situation" afier 1955, his
application vas ednissible. | |

It 1is ancéalous for a treaty tb bz inapplicable to a fact vaich has {taken
plece before it entared into force but anollcaole to & situation arlglnv fron
{that faét wiaich ney continue indefinitely, ‘articularly ¢s any fact or act vnich
takes place produces en effect ox situation vbich_coniinueé for a shorier or

longer time. Thore is su edditional complicevion: Waen does a situation cease

.exisf?. Deces a minor change ip a situation nale ﬁ_a pzy situation, or is a
major change required, or is it only complaie obliteration ofvthe situction
wvhich meets the test -- éuch es the death of the complairent in the D2 Beckgr
Case? _ _' o

Because of éhi uncertainty, the pr oposed emendment of Ar 1clc 2k onmits

"

the clause regarding “"any situation vhich ceased to exist.

o

n Military Court in 1946, violated the

.k
- O

N

S
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/ L

/ Axticles 27 end 23 | o o

Loyt

Present text: ;

: /
Article,Q?

1. A treaty shall be mtelpletcd in good faith
in accordance .with the ordnmy meaning to be
given to t... terms of the treaty in their context -

"~ and in the light of its object and purpose.

2. The context for the purpose of the interpreta-
tion of a treaty shall comprise, in addition to the
l _text, mcludmd its preambole and aninexes:

//
(a) A'xy "orcuﬁm relating to the treaty which
- was madel oemee“ all the partics in connexion wztn .
the conclusion of the tr eat/,
;

——— I3 —

/

(b) A'ly instrument which was made by one or
more parties in connexion with the conclusion of-
the treaty and accepted by the other parties as an
_igstrument related to the treaty, ‘
3. There shall be taken into ‘account, together .
with the context:

(a) Any subseguent agreemcnt between the
" parties regarding the interpretation of the treaty;
(b)' Any subsequent practice in the application
of the treaty which esteblishes the understanding
of the parues recrardm'f 1ts mtcrpre;atxo.l,
& (e) Any relevant rulés of intcrnational law ap-
plxcable in the relations between the partics.

4. A spcc1al me amncr shall be given to a term
“if zt is estabhsned that the parties so intended.

ot . . - — [ C e meee

———the conclusion of the treely end

- establishes the cormon understending -

such t°rm to ha'e g _specisl meanino.

Provosed amendment:

1. A treaty shell be interpreted
in good feith in order to determine
the reanine to be given to its terns
in the llnnv of all ‘°lGVcnu Taectors,
1pclna3”g in particular

(a) +the conbext the

2ty;

(v) 3%s objects end purposes;

(e) eny egrecnent dbetiee en the
partics regarding the interpretsetion

of the treaty;

(&)

*OT MOre par

eny instruient made by one
rties in comnection vwith

accepted by the other parties es an
instrument reclated to the treaty;

(e) eny subsequent practice in
the epplicetion of the treety vwhich

of the meaning of the terns es tetVC°n
the parties generelly; :

(£) the preperetory vork of the ?
treaty; ;
‘———-—-—‘q -

(g)' the clrcumstances of its
conclusion;

(k)  eny relevent rules of
international lew epplicadble in the
relations between the parties;

¥
(1) the special meening o be ,
given to a term if the parties intended

e A RS i ¢ i

004308
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Article 23 )

/ - -
Supplemciitary means of interpretation
/

Recourse may be bad to supplcmcnwry means

of mtcrprctaho.l, including the pAeparauox/ wWork
of the grea»y and the cx.cu*nstances of its con-

clusion,

in order ‘Lo,comxr.n thic meaning resulting

from the applicz*tion of article 27, or to " deterinine
the meaning when the, interpretation accordmc

to article 27 !
- -(a) Lcaves
scure, or -

/

thé meaning ambicuous or Ob-

(b) Leads to a result whxch is mamfestly absurd

" or unreasonable.

/

Retionsle for azmendzznt:

/
& hierarchy betwe

intcrpretation.
/

?ﬁich leads
consult the preparatory work and
Under the rules in the pros

that would be neil

/

~.

1. /fh2 bas
/

/
/
/

/

/

t0o & result vhich is

en a general rule of inu rpretetion and supplementery’

Only vwnean en attempt et interpre

"menifestly ab surd or unreasonable"

3 . .
. Document disclogsed under the Access to Information Att-
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Dalete

ic problem raised by Articles 27 and 28 is’the establishzent of

tetion in eccordence with

/ : ’ :
Article 27 has feailed by leaving a meaning vhich is "ambiguous or obscure” or

can one

the qircumstances of the conclusion of a‘treaty.
ent text of Article 27 a meaning might be arrived st

ther embiguous nor obscurs, nor manifestly ebsurd or unreesorable

but might still be far from the neaning the Partics actually intended. The

meaning actually intended would be more 1likely to be reached if the preparatory

_workx and circumstences of

were

rise to & further problem.

the ordinary meaning to be given to the terms of the treaty” is'acqorded prinecy

so-called mule of inte

consmaered elong with the rules sat

2. The use of tb° tem "ordinery ree

vor ell ouhgr crlteria.

L
mreta

vion like ov

.

the conclusion of the treaty, referred to in Article 28,

forth in Article 7.

Tne ceriterion of interpretation

However, as Loxd }

o

22T

prima facle guide, and canBOu by allor»d t b ruct the

z" in baragraoh 1 of Article 27 gives

in accor & wita

elair succinetly states, "... this

i

s~1ls-werely e s»arolng p01nu, &

enulal Guvuv in the

004309
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applicatiqn.of tireaties, nazlly, %o 5e arcih for the real iﬂvODole of the
GOuofuCulﬂ” parties in using the lunﬂ“°‘c cgnloyea by thea,” (iiciizir, Law of

Preaties, Oxford, 19561, p. 366.) The present toxt of Articles 27 and 23 ectuslly

by

cors that glive evidence of the

common intent of the parties in using particular lanziege.
. ~3 ~>

3. A third provlex arlszes in paragrela 2, in vaieh the term "coatext" Is

given a very e ted praning. 1% elearly excludes the circunstences of the

conclusion of the “r y vhich ere included in Article 28 but which in the viei of

neny scholexrs are proparly vart ol the contcxt.
4. The most holpful guides in deciding the cifect of a particular clause in 2

treaty eve the official reccords of the negovietions In vhich the language was

/.

o]

gread and thes releveat cocuments submitted or proluced in the course oF

/

K

. negoviations, as Vcll es other circumstences of the conclusion of the. vreaty.

/

These are the Laterlals upon vhich Foreign Offices almost invariably xely in the

interpretation/and application of trsatics.
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Document divulgué en vertu de la Loi sur 'accés & l'information

A9

1

e .
Tl e e

U Y

*
H
N
f
Tt
i
[

e . g o g greseee

v O o o e e gt = 74

e i e s e e e 0043104 L

B



. 2a -
Anendaonts

- oy 1 . .
ProposC by the Unitod Shote
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uthenticated

ot

Axrticle 29

in two

1
orore langu , the text is equally authoritative
in cach language, unless the treaty provides or the
partics agree that, in case of divergence, a par-
ticular text shall prevail.

2. A version of the treaty in

fan one of those in which the text was

.in the
-in el} tae lenzuages in wi

or2 of

;order <o avoid

"lenguege version” "eutrentic 1

of the word

languege other
4 Ilb Cb Lially
.
“

. ¥ © the treaty are presumed to have

the same meaning in each authentic teut. Except
in the case mentioned in paragraph 1, when a
comparison of the texts discloses a difference of
meaning which the application of articles 27 and

4 26 does not remove, a meaning which as far as

1 possible reconciles the texts shall be adopted.

] .

j

?

¥

£

{

i

;§3§ionelc for emepdment:

is used in the presaat draft irn two differont
ishan Paregraph 1 it refors %o tho

nich 1t is authenticated; in

-

f anguege”, end “"language versions" are substituted

LL

{

1. When a treaty has boen
authenticated in o or more
lengoagosz, the Goxe 15 cquolly
authorivative ia cach lonzuoge,
unLess Whe Lreaty provides or tho
Parvics agroe that, in case of
divergonee, o particular oo ne
version shall prevail. o

in paregreni 1, vien & comarison of
© the several lenguege versions

discloses a difference in czaning .

‘nich the epplication of Artiecle 27

023 romove, e nmzaning shell b
adontad waich Is 1203% ¢consonant wi

3. The terms of the treatvy
Sre presuzed ©o have the geme
“eening in each authentic lencuece,

entire text of the treaty

the second instance ih

the language versions of ire treaty. In-

toxt" in Article 29, +the vords

q N
S2nsegs:

he odbjects zndg Purposes of the treaty.

77
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2. Paragrephs 1 and 2 lay dowa residual rudes vaich ey eccemeeble.,

1 However, the preseat text of parsgraph 3 is wasatisciactory. The preswipiion
N in the first sentence of paragraph 3 scoms o0 caryy out the thought that if a

teria has one aud only one identicel meaning in the various languege versions of
the treaty, thon that meening is govorning over other meanings waich the terim

pay heve in any one of the languages. There is some pereentoge of cryor irhsrent in

[

the appliéation of this principle, but,givoﬁ the limited scope pf its application,
the formulation is'not.unacqeptable.

The basic difficulfy in parsgrapn 3 arices in the‘Second seatenee, vwahich layé :
down two rules for dispdsing of differenccs Telyeen terms ih différant language

versions:

(a) resory to the means of interpretstion yrovided in Articles 27 ‘

:
!

and 28, and if that fails,

(b) =adoption of a rzening wnich reconciles the texts as far es
yossible. .
Even if ciTorts to improve Articles 27 and 23 feil, the need to resort to B

supplenentary nathods of interpretation in resolving this type of conflict

are so ovvious that step (a) can b2 accepted without chenge. Step (b), however,

s

is a formulea sinzularly dcovoid of conmtent. A rule callinz for reconciliation
J \

[ S SV

"es far as possible", eftor recourse to available neans of interpretation has

-

been exhausted, 1s merely a direction to effcet some sort of compremise without

eny indication of the basis for a compromise. Moreover, in meny ceses, thore is

no room ior roeconelliation--zs illustrated by the terns "public control' end

"controle tublic" in the Mavrommatis Case. The sane type of problem could casily
aris¢ in the inercasing nusder of treaties in which "puolic order" in the English

version is Juxtaposed to “ordrs publicuc”. in the French.. The situation hare is

clearly one ia which the achievement of the ‘objects én&'pdr§§§és;of the treaty is the
oniy : YR E
[realistic touchstone, "and the sentence has been modified to meke this the test. The

3¢
004312
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& separate paragranh in tho Proposed anerduont of thoe

article bocauce it is considorad to be of equel importance with the precoding

"paragrephs 1 and 2. . o , : ; :
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3 {
, Article 3 ;
i ;
z ;
i Prosent toxu: :
2 v/ .
IModification of treaties by subsequent practice ‘
,I ta
A trcaty may be modified by subsequent practice .;
in the application of thé trcaty establishing the :
i " agreement of the partics to modify its provisions.
. / N
.
: ‘ // !
i /
! /
b e — . - "/ . s el T = - - - T TiTTe e e - -y e T
; /
. Retionsle for awmendment: : . - .
/ : ' . A
1. The present text of Article 38 might be read as sugzesting the
/ ' ‘
: / . . e - e e !
g Possibility of a change in the actuel text of a treety. Eowaver, eccording {
4 to the Commission's comment, it is the epplication of the treaty in 'a. f ;
) / . ¢ 3
i manner not envisaged by its provisions that is contcumpleted. { .
/ : ’ (o
. R S e e e N
) 2. fne word "clearly" has been edded.to the erticle to emphasize the [ b
: . . R P
. I : v
importance of cvidonce boyond doudbt that modificetion of the epplication P
through practice of the pariics is wanifest.
3. The parase "egreement of Une partics” has been replaced by the phrese P
"ell partics affected” to avoild any misunderstending of the principle that two L
or rorz of the parvics to & multilateral trealy are not permiited to modify the
epplication of such a treaty without the agrecment of othar partics vaose rights
are affccted by such modification.
i
| _
§ 7
9 H
! . L
B - e e
[T 2 o
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Amendments Proposed by the United States

'Artic1e_41

Present text:

Separability of treaty provisions

1. ~A right of 2 party p*ov?’“d for in a treaty
to denou wee, withdraw froam or suspend the
ogeration of the trezty may only be exercised
with respect to the whok w wty un :less the treaty
otherwisa tes o.n.onr se agree.

)TOV‘ S oU T

o

::::

plication; and
(5 -u.»-mn of thosa clau

PP, |

€ssecntia:

Desis of the comsent

<
—_ - = A o~ dean -~ -yt -
O- part tles to the traaty as a vraiole,

el

."‘
=

permitted.

‘Rationale for amendment:

1. As Article 41 is presently dLgfLed

Y

"right

"

-0of the treaLy

Proposed amendment:

1. (Same)

2. A ground for invalidating,

terminating, withdrawing from or
suspending the operation of a trea
recognized in the present
only be invoked with respect to the
whole treaty except as provided in
Article 57 oxr paragraph 3 below,

3. If the ground relates to
marticular clauses alone, it may

L‘w

articlesmzy.

1

only be invoked with respect to those’

clauses where:

(a)

of the treaty with regard to thelr
application;

(b) acceptance of thos=2
clauses was not an essential basis
the consent of the other party or-
parties to the treaty as a whole;

the said clausps are

(c) continued performance
noulo be un1ubt, and

(d)

the’ grOLnd does not

O_

i

arise under Arcicle 46, 47, 48 or 4QJ

4, Delete,

5. Delete.

it is not

to denounce, withdraw from or

e
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(Art. 41 cont;) o -2 -

suspend the operation of a treaty and_that-the remaining paragraphs
apply only to af”ground” for invalidating, terminating, withdrawing
from or suspending the operation of a treaty. The proposed aﬁendw
ment makes this distinction clear,

2., The proposed amendment to paragraph 3(a) requires that
particular clauses be "clearly' eparagle. This change is in accord
with the Commission's commentary on this provision,

3. Deletion of pérégrapﬁ 4 and the transfer of Articles 46
(Fraud) anaA47 (Corruption) to subparagraph 3(&), %hereby providing
for nonseparability, is compelled by several related considerations.
Thexre is little guidance to be found either in practice or in.thg

jurisprudence of international tribunals as to the scope to be given

either of these concepts; and no* definition is provided in the Draft

Articles., Therefore, charges of invalidity may readily be made on
either of these gfounds, particularly if the charge may relate to only

those parts of a treaty which the charging state finds undesirable,

Such charges would be extremely disruptive of stable treaty relations

and conducive to discord and conflict in internatignal relations. A
party considering whether to allege fraud or corruption should be

limited to the choice of making the allegation with the consequence

that the entire treaty may fall, or resting content with the entire

treaty. .t
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(Art. &1 cont.) - -3 -

4. The proposed amendment deletes reference tQ‘Aréicle 50 from
present paragraph 5 and amended 3(d). 'The.United States has expressed
concern over Article 50 as it is presently drafted; but if the article
is amended or even retained in its present form, application of a. rule
of nonseparabtility to Article 50 grounds could produce harsh and
undesirable results., A treaty,, particularly a long one such as a
treaty of peace, may contain provisions on a great variety of subjects.
Under the Commission's text, if one proviéign ~~ eyen of little
importance in the context of the treaty as a whole -~ were contrary to
a pereaptory_norm,Athe entire treaty could be teminated on that
ground by ons of the parties.

5. Paragraph 3(c) of the p{opoged amendment is new. .Possibly
its substance is already included in paragraph.3(a), because a pro-
vision would not be sepafable if its removal would make continued
performance of the rem2ining treaty provisions unjust. Additioﬁ of:

paragrapil 3(c) makes this poiﬁt clear,

rmation
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Arficié 42

Present text:

_ f.x‘St_ate may no longer invoke a ground for in-
validating, terminating, withdrawing from or
suspencing the operation of a treaty under articles
43 to 47 inclusive or articles 57 to 3
after becoming aware of the facts:
' (a) It shall have expressly agrced that the
treaty, as the casc may be, is valid or remains in
force or continucs in operation; or

D) ?ft must by reason of its conduct be’con--
sidered as having acquiesced, as the case may be
in the validity of the treaty or in its maintenance
In force or in operation. '

Rationale for ameﬁdmént:

S8 inclusive if, -

inclusive if,

Proposed amendment:

1. A State may no longer in-
voke a ground for invalidating,
terminating, withdrawing from or
suspending the operation of a
treaty under articles 7, 43 to 48

inclusive or articles 57 to 59
after becoming aware

¢

of ‘the facts:

(a) 1t shall have ex-
pressly agreed that the treaty,
as the-case may be, is valid
or remains in force or con-
tinues in operation; or
(b) It must by reason of
~its conduct be considered as
having acquiesced, as the case
may be, in the validity of the

treaty or in its maintenance
in force or in operation. -

2. In any case, a State which
invokes a ground for invalidating,
terminating, withdrawing from or
suspending the operation of a '
treaty under articles 43 - 48 shall
be considered to have acquiesced in

‘the validity of the treaty or in its
‘maintenance in force or in operation

if a period ©f ten years has elapsed
from the date it first exercised
rights or obtained the performance
of obligations pursuant to the
treaty.

1. 'Articles 7 and 48 are included among the articles referred to

in the proposed amendment to paragraph 1 because there is no rational

1l
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(Art. 42, cont.) o . ' ~2-
justificaéion.kor allowing a State a continuiﬁg choice to enforce
or invalidate a freaty'once it has learned of the act mentioned in
Article 7‘or of the coercion of its representative. The State may
decide that, even where an act was performed by a person who camnot
be considered as a representative or its representative has been
coerced,‘the balance of rights contained in the traeaty is desirable
to it. Once it has made this d;cisidn,.as'established by para-
graph 1(a) or 1(b), the general policy favoring‘stable treaty re-
lations requiresvthat the State should not 1atéf-£é free to change
its decisién. |

2. Addition of proposed paragraph 2 will hélp provide a greater
degree of certéinty'to treaty felationships without risking undﬁe
ﬁardship to any State. It is reasonable fhat there shoﬁld;be some
fixed period after which all parties WOuld be entitléd to'depend

completely upon the existence of a treaty relationship. In the modern

world of fast moving events and rapid and complete communications,

- 10 years after,receipt of benefits under the treaty seems a reasonable

period of.time. Witnesses and documents attesting to or reﬁﬁtting an
alleged ground of invélidity.may_ﬁot be available after this pefiod.
The States invol&ed will pfobably_have»ﬁndergone at 1ea§t oné change
of government personnel during this period.f And the requirement thaf.

the period does not begin to run until after the State'alleging

-

A Y Y i A

emn A e

S‘T
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(Art. 42, cont.) ' o -3-

invalidity has exercised rights or obtained another State's performance
s under the treéty assures that it will have had the opportunity to

. examine into the background of the treaty before the limitation period ;

begins to run.
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Amendments Proposed by the United States

Article 45

Present text:

1. A State may invoke an crror in a treaty as
invalidating its consent to be bound by the treaty
if the crror relates to a fact or situation which was
assumed by that State to exist at the time when
the treaty was concluded and formed an essential
basis of its consent to be bound by the treaty.

2. Paragraph 1 shall not apply if the State in
question contributed by its ovmn conduct to the
error, or if the circumstances were such as tp put

- ---that State on notice of a possible error. |

3. An crrer relating only to the wording of the
text of a treaty does not affect its validity; article
74 then applies. C

Rationale for amendment:

" within one vear after it d

Proposed amendment:

1. A state may invoke an error
as invalidating its consent to be
bound by a treaty if: '

(a) the error relates to a
fact or situation which was assumed
by that state to exist .at thes time

" when the treaty was concluded and

formed an essential basis of its
consent to be bound by the treaty;

(b)

‘the assumad fact or

o~

reaptn Sy

[
#

situation was of materisl importance ;

to its consent to be bound or the
performance of the treaty; and

tiat

(c) the state ini
procedure for its claim of

e

the error.

f

2, Paragraph 1 shall not apply .
if the state in question contributed !

- by its own conduct to the error, or

could have avoided it by the exer-
cise of reasonable diligence, or if
the circumstances were such as to

put ‘that state on notice of a possibi

error,

3. (No change)

1. As presently drafted, the requirements of Article 45 are highly

subjective; only

assumptions were

the state claiming error knows what its factual

while giving its consent to be bound by the treaty and

[T

———
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(Art. 45 cont:) , . a2

which of those assumptions were essential to its consent, In order to

foster stab1e>treaty relations and to avoid upsetting peaceful inter-

national relations, it is important to assure that claims of invalidity
éﬁéiiilﬁét be made unless they are in fact based upon substantial and
m#terial.grounds. In furtherance of t@is goal, propOSed paragréph 1(b)
adds to Article 45 the "objective' criterion that the error claimed

be "of material importance to ... conclusion or performance of the

treaty.'" This requirement will assure that no stafe may invalidate

a treaty because its consent was in fict based upon assumptions which

reasonable men would conclude should not have influenced its judgment,
2. Proposed paragraph 1(c) further seeks to assure stability in

treaty relations by requiring the ground of error to be hvoked puc-

suant to Article 62 within one year after the error has been discovered.

i .
|

Fairness to the other party, or parties, to the treaty requires that

>

 their enjoyment of treaty rights should not be subject to cancellation

’s

long after an error has been discovered.

3. The proposed amendment to paragraph 2 reasserts, in altered

}form, that portion of the rule enunciated by the I.C.J. in the Temple

1

case, rejected by the Commission: "It is an established rule of law

that the plea of error cannot be allowed as an element vitiating

consent, if the party advancing it contributed by its own conduct to

the error, or could have avoided it, or if the circumstances were such

1

o
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" as to put that party on notice of the possible error." By reguiring |
. * . ;
' , | ) |
the claiming party to establish that it could not have avoided the :
.« . .
alleged error through the exercise of reasonable diligence, the
, amendnient strikes a balance between the rules enunciated by the Court
X and the Commission.
! ‘
t ;
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T . i
Amendments Proposed by the United States
i _ Article 57
e ) Article 57 s o °

N Termiation or suspension of the operation of a Proposed amendment:
: .1 treaty as a consequence of its breach : : . .

T 1. A material breach of a bilateral treaty by 1. A material breach of

one of the parties entitles the other to invoke the a bilateral treaty by one of the

breach as a ground for terminating the treaty or. parties entitles the other to .
. susvendine its overation in whole or in part. invoke the breach as a ground for
2. :;& mateiial breach of a multilateral treaty by terminating the treaty or suspend-:
“ RIS the parties ent.xtles: — ' . ing its operation in whole or in
: to\'sat)isTef;ed Ott;laerogafggs byfur;ani‘mous agrc-emen.t o part as may be appropriate consider-
cs p P - operavion of the treaty or ter ter- ing the nature and extent of the

minzte it cither: ;
' (1) in the relations bstween themsslves ahd breach and.the.extent to vhich the
the defaulting State, or -treaty obligcations have been
* e hd . y g
- .. (i) as betwean zll the parties; performed by the parties.

‘.5!(")) A party speciallqyp affected by the breach 2. {a) No change.

tc invoke it as a ground for suspending the opera- o ’ ° i d
t".n'_;n of the treaty in whole or in part in the rela- o (b) A party spec%ally affecte
tions betwesn itself and the defaultine State: - . by the breach to invoke it as a ground
(c) Any other party to suspend thc .4 for suspending the operation of the

Y s} by 0 suspen e Cperation { ; i i

of the treaty with rezpsct to Ii)tself if thg treaty treaty in vhole or in part in the

is ‘of such a character that a material breach of relations betwsen 1tse1fv and the .
P its provisions by one party radically changes the .. defaulting State, as may be appropriate.
L0 positicn of every party with respect to the further : (¢) No -change,
! ~ pe;formance of its obligations under the treaty. - S
4. A material breach of a treaty, for the pur- _ 3. (a) No change,

_poses of .the present article, consists in:
Adiati £x L &1 PO +

b {53 A repudiation of.the treaty not sanctioned of a provision essential to the
by the present articles; or I lishment of the obiect or

(b) The violation of a provision essentizl to the E accomp_1shmen J
- accomplishment of the object or purpose of the purpose of the treaty.

trleaty. : . ’ , o 4. No change.

H 4. The foregoing paragraphs are withcut pre- K . :

udice to any provision in the treaty applicable g -
in the event of a breach, ° . '

(b) The substantial violation

b

T 1. The first two proposed amendments -are designed to introduce

the element of proportionality to the response to breach by another

party. AA' prin.c.ipal reason for Article 57 is that it would Be unfair

st Badmn et s e e e e L

to compel a.party which has been déeprived of benefits under a treaty

to continue to perform its obligations. But it seems equally »

C o rmmeee

20
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‘unfair to give an option to a party which has been only»$1ightly

"+ . . affected by a breachggfwélﬁlagﬁﬁ¥“tfeaty to terminate and suspend

. the operation of the entire treaty. :
o 2. The addition of the word "substantial" in_paragraph 3 (b)
- , , o : : ]
. c e .o . ' ' :
s is intended as an additional safeguard against a party's invoking ;
i ) - . t
% a technical breach as a grougd for terminating or suspending the- 1
g , ' o ~ - :
; . ' . . i
3 ~operation of a treaty under Article 57.. '
: . y
A $
g ‘ . . {
2 !
g !
A :
%
. )
;
b
3
7 ¥ > - o
a3 - i
’ ~ . - 12
. '
. . - :
3 . o 13
; < £
R 1 n h €
E ( : :
[ 4 A i
i
. .
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‘.Améﬁdmenfé‘ProEpsed-by the United Stétés

" Article 58

Present text:

”‘""zﬂzticle,58

‘an . impossibility of performing

Proposed amendments:

- 1. A party may invoke

T
3

i st s

a treaty as a ground for |
: -Snpe‘rvening impossibility of performaince . tel:mlllatlllg it if the lmpOSSlbll].‘L:’? é
g Lility of performe results from the permanent i
$A party may invoie an impossibility of perrorm . o ; i
_irlg a treaty as a ground for terminating it if the - di.sappearance or destruction :
' o ' ) > of an object indispensable for i
the performance of the treaty. 'g
irfpossibility results f he = : - ’ i
1 rom tine permszne; ap- .
;fn;ar;ince or destruction of an o'oJPcct indi:;egslzbi;e 2, -If the object can be i
is_qi.et;iigier?g;fnmc;z ti{:e t;reaty.if the impossibility replaced or the treaty can be it
Leiporaty, 1t may be invoked only as a ground | ] - B,
for suspending the operation of the treat)g(. nd .performed us ],‘ng an alternate O
: mzans, the disappearance or
destruction of the object may
be invoked only as a ground i
for suspending the operation g
. of the treaty. h -
i 3. A party may not invoke i
- ‘ impossibility of performance 4
as a ground for terminating or ]
suspending the operation of |
> .
: a treaty where the disappearance i
or destruction of the iundispensitle
5. [ . ) hs
- ~object is due to its own act s
> ~or omission. h i
. - Rationale for amendment: - !
. 1. The change proposed in paragrdph 1 is solely one of drafting.
2. The new paragraph 2 is derived largely from the second 5

- sentence of the ILC draft, To_that_formulation the concept of

- performance of tha treaty using an alternateimeans has been added.

1%
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It is Believed_that ;he‘addition‘of this‘concept may be helpful in

édeciding whether or not a'destroyéd object ié»in fact "indispensable”

- for the performance of the treaty,

-,

. '_ " 3. The Commission rejected a p:oposal'by Sir Humphrey Waldock
{similar to that made in paragraph 3, The propbsal, however, is in
fa:;:ord with the universally accepted principle that a barty responsible

for a loss or injury should bear the cohsequenceé thereof,

/

I
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i Amendments Proposed by the United States : ' i%
| :
!
: Article 59 i
PO E T P L
Proposed amendments:
* - oo ;
A T A O T 1. A fundamental change of
- = . . o circunstances which has occurred:
( _ - Fund .\';f,’ntal change of circumstances = with regard to those existing
;, ~ 1. A fundamental change of circumstances - at the time of the conclusion of
; o which has occurred with_regard to those existing a treaty and which was not forseen it
.. at the‘timfe of the c;nctl'uslon of a treaty, andbwhi.ch by the parties or provided for in ?
1 ~ wzs not forescen by the parties, may not be in- e treat o 3 - 't
! ~veixed as a ground for terminating or withdrawing the treaty may 9-9—}1 b? 1nv0‘<ec.1 as &
5_ frem the treaty unless: ¢ a ground for terminating or with- . .
3 IR . . - 73 3 4 ii’
X 2) The existence of those circumstances con- drawing from the treaty if: .
. ¢ . . v ) . .
L stituted zn essential basis of the consent of the _ .
. - parties to be bound by the treaty; and (a) No change, s
! ' (b) The efect of -the change is radically to. (b) The. effect of the change it
} ~ transform the scope of obligations still to be per- is radically to increase the burden
: _formed under tne treaty. .. -._ - of obligations still to be performed !
‘ ‘ ¢~ under the treaty =~ £
2. 'No change. §
; ] Jd
: {
(a) As a ground for terminating :
a _ : . or withdrawving from a treaty defining 1
e o e _ v ' territorial limits or other territorial ¢
8 e e T Tt e e B N - N ®
2. A fundamental . - ) arrangemen_ts, : *
’ -not be invokf:;rg-nta- Change of circumstances may- : 9_1: M i
1. (2) As a ground for terminating or withdras . I (b) Lf ?ermmatl?n/would seriouslv
# £lom 2 treaty establishine a bour?!ar.y' meeing impair the rights or interests of "
: ; . 5 G N g
i i J"(b) If the fuadamenta change is tzp result of another party; or ;§
i § breach by the party involine it elrhier ob oo : ' H
4 Party invoxing it either of the ‘ : g
ki treaty or of a diff Sy s A f the fund 1 ¢ch i
i owed oL tterent international obligation () If the fundamental change is s
1 - owed to t“_e other parties to the treaty, ' the result of a breach by the party 3
| e e e e A . invoking it either of the treaty or of !}
i T S . BN a different international obligation
o - owed to the other parties to the treaty. .
. é S . . ‘ :
: - . Rationale for amendments: . -
- ; - o - F;
! ' 1. Article 59 in its present form is vague and difficult to apply. g
| It is susceptible of a construction which could permit one party to treat
g . ) - ‘
_§ another party in an unfair manner, The amendments proposed are designed ;
. _ : . i
i -
: to clarify the scope and effect of the article. :
. : : . - ' : . B
*2. The first change in paragraph 1 is designed to protect the right
s B ‘ - . - - _ - € T
- " of the parties to deal with changed circumstances in the treaty itself
H
. i .
K - S . ' S 004328 -y~
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b

11f they wish to do so. -The second change in péragraph-l_relates eolely

-;tovdrafting.f It seems better in English to avoid the doubie,negative

~ . R ;"not...uniess' and to recast the idea in the manner proposed

" 3, The purpose of the changes in paragraph 1 (b) and 2 (b) is to

“establish standards vhich would serve to protect parties from being

T

.Subjected to serious injury by applicdtion of the draft article,

e v R — i B

The substitution of "increase the burden" for "transform the scope'
: ¢
would establish a more objective standard against which to measure the

e

i o , 'chenge.' It is conceivable that a change of circumstances might

. . . f
A "transform the scope" of obligations to be performed without at the . i
. — A N _ : _ : , }

same time "increasing the burden" of such obligations. 1In that case,

it does not seem desirable that a State should be able successfully

. ;,ﬁ Lo

to invoke the changed circumstances as a. ground for terminating or

bt

]

withdraving from the treaty,

b ]

The proposed new 2 (b) is de51gned to glve to a State aoalnst - . ’ ;

A sk

- : wthh Artlcle 59 is lnvoked the opportunity of establlshlng that the

"termination or withdrawal would seriously impair" its rights or interests,

If the objecting State meets this burden, the invocation of the-changed

o~

L4

"circumstances would not be allowed.

. _ 4; The dlscu551on of paraoraph 2 (a) in the Commentary indlcates

-
-

L S—

that the Commission intended the phrase "treaty establishing a bOundary"
"

to include treaties of ce551on as well as delimitation treaties. . The

"~
-

draft article does not appear clear on this point, Moreover, there are o p

bty

.

treaties which do not establish boundaries but do provide for territorial

arrangenents which should be excluded from paragreph 1. The Antarctica

.

T

treaty is an example of the type of 'territorial arrangement' which the ' y

e
[
-

proposed amendment is designad to catch.

JRUP
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' 5. Subparagraph (b) of paragraph 2 has been renumbered (c) in the
. proposed amendment. » e ‘
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Text of the draft article:

Article 57 (formerly Article 42)

Termination or suspension of the operation of a treaty as
a consequence of its breach

1. A material breach of a bilateral treaty by one of the parties
entitles the other to invoke the breach as a ground for terminating
the treaty or suspending its cperation in whole or in part.

2. A material breach of a multilateral treaty by one of the
parties entitles: (a) the other parties by unanimous agreement to
suspend the operation of the treaty or to terminate it either: : r
(i) in the relations between themselves and the defaulting i
State, or
(ii) as between all the parties;

(b) a party specially affected by the breach
to invoke it as a ground for suspending the operation of the
treaty in whole or in part in the relations between itself and 3
the defaulting State; 8

(c) any other party to suspend the operation
of the treaty with respect to itself if the treaty is of such a
character that a material breach of its provisions by one party
radically changes the position of every party with respect to
the further performance of its obligations under the treaty.

3. A material breach of a treaty, for the purposes of the present
article, consists in:
(a) a repudiation- of the treaty not sanctioned by the
present articles; or
(b) the violation of a provision essential to the accomp-
lishment of the Object cr purpose of the treaty.

AR A N D TG S

4. The foregoing parayraphs are without prejudice to any
provision in the treaty applicable in the event of a breach.

I. Legislative History

1. The basis for the elaboration of the present Article 57 was
Article 20 in Sir Humphrey Waldock's Second report on the law of
treaties (Doe. A/CN.4/156; Yearbook of the International Law
Commission 1963, Vol. II at pp. 72 f£f.). The draft article was
considered by the I.L.C., at its €91st, 692nd, and 693xd meetings
and referred to the Drafting Committee. (¥Y.B.I.L.C. 1963, Vel. I
bp. 120 - 132.) The text as revised by the Drafting Committee
(Y.B.I.L.C. 1963, Vol. I, p. 245) was considered at the 709th
meeting and adopted omn. the understanding that further drafting

changes will be made by 12 votes to none with 5 abstentions.
: v 004335
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(op. cit. p. 247) The text incorporating the anticipated further
drafting changes (op. cit. p. 294) was considered at the 717th
meeting and adopted by 18 votes to none with one abstention

(op. cit. p. 295) It appears, with the Commission's commentary,
as Article 42 of the Report of the Commission covering the work
of its fifteenth (1963) session. (Y¥.B.I.L.C. 1963, Vol. II, at .
p. 204, also G.A.O.R. 18th session, Supplement No. 9, A/5509). _ o

s e e an

2. Comments by the following Governments and delegations to the
General Assembly were made on drafi Article 42, now 57 and appear
in U.N. Doc. A/CN.4,/175 and Addenda (mimeographed):

Australia (p. 12), Israel (p. 58), Portugal (p. 125),

United Kingdom (p. 154), United States (p. 187), Ghana
delegation (p. 284), Guatemala delegation (p. 284), o
United States delegation (p. 284), the Netherlands N
(Addendum 1 p. 20), Sweden (Addendum 2, p. 7), and _ o
Canada (Addendum 3, p. 2). . ‘

[PRSU——

3. The Government comments were analyzed in the Fifth Report on .
the Law of Preaties by Sir Humphrey Waldock. A/CN.4/183/Add. 2, j
pp. 17 ££, mimzographed; his observations and prcposals, in- :
cluding a revised text for the Article are contained on pp. 22 =
26 of the same document. ' '

4. The Article was considered again at the second part of the ‘v
seventeenth session of the Commission in January, 1966, at its '
831lst and 832nd meetings and again referred to the Drafting
Committee. The text proposed by the Drafting Committee at that
stage {Doc. A/CN.4/SR. 842) was considered at the 842nd meeting
and, as further amended in plenary meeting, Aapproved by 14 votes
to norne. (ibid.) It appears without commentary in the Annex to
the Report of the I.L.C. on the second part of its l7th session,
A/CN.4/184 (mimeographed) as Article 42 and as Article 57 in .
Doc. A/6348 of August 9, 1966 (Text of draft articles on the >
law of treaties, as finally adopted by the Commission on 18 and
19 July 1966). At the time of the preparation of the present
paper the Report of the I.L.C. on the work of its eighteenth
session to contain its commentaries and recommendations is not
yet available. It will appear as document A/6309.

II. General Cbservations 'fﬁ

5. The principle on which the Article is based is the consider-
aticn that "good sense and equity rebel at the idea of a State
Leing held to the performance of its obligations under a treaty

which the other contracting party is refusing to respect"” 004336 1.
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(Waldock, YBILC 1963 Vol. II, p. 73). By and large, there has

been agreement among the members of the Commission on this prin-
civle and it has not been challenged by those Governments which i
commentad on the Article as drafted by the Commission in 1963. ’

5. There has not been agreement on the question, however, whether
all the provisions of Article 57 as formulated represented the
lex lata or whether the text contained elements of "progressive
development" i.e. suggestions de lege ferenda. Mr. Briggs
emghasized repeatedly that a unilateral right of repudiation of
a treaty was no part of contemporary international law and that
there did not exist a unilateral right to repudiate treaty
obligations on the ground that a breach had been committed.
(v.B.XI.L.C. 1963, Vol. I, p. 123 and p. 132.) Mr. Briggs even-
tually withdrew an amendment to eliminate the reference to
termination in the draft (op. cit. p. 246) and at the January
1966 meetings of the Commission he accepted the wording of the
article on the understanding that there existed not a unilateral
right of withdrawal from a treaty, but a right to invcke the breach
as a ground for terminating the treaty. (A/C. 4/SR. 831, para. 45). B
The representative of the United Kingdom said in the Sixth :
Committee that the "aew rulies" of the draft Article then before
the Committee required very careful study and uwust be snbjected
to constructive criticism before they could be accepted as part
of present~day international law. (A/C.6/SR.786)

6. There was agreement among the members of the I.L.C. that a
balance must be struck between the stability of treaties and the
rosition of the injured party. (de Luna, Vol., 1 Y,B.J.L.C. 1963,
p. 120, Takibi, p. 123, Lachs (ibid). It was dangerous to pro-
vide for the possibility of dcnunciation in the case of any
and every breach of a treaty. (Bartos, op.cit. p. 124). The
more uncertain the position with regard to jurisdiction the
Special Rapporteur argued, the more necessary it was for the
substantive rules to be given a strict and precise formulation
(op.cit. p. 130). There was general agreement in the I.L.C. to
keep the definition narrow. (op.cit. p. 132). Theze arguments
led to the conclusion that not every breach of a treaty but
only a matexial breach (violation substantielle) should bring
about the consequences set forth in the Article.

I1Y, "Materinl hreach"

The choice of the adijective.

7. The concept of a material breach of a bilateral (para. 1)
or of a multilaterai (para. 2) .treaty and its definition
(para. 3) is therefore the basic element of the draft article. 004337 - .-
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Sir Humphrey Waldock's predecessor as Special Rapporteur on the
Law of Treaties, Sir Gerald Fitzmaurice, had in his draft of

1957 limited the right of denunciation to cases of "fundamental
breach" which he defired as "a breach of the treaty in an essen-
tial respect, going to the root or foundation of the treaty
relationship between the parties, and calling in question the
continued value or possibility of that relationship in the par-
ticular field covered by thz treaty." (Fitzmaurice, Second Report,
A/CN. 4/107, Y.B.,I,L.C. 1957, Vol, II p. 31l.) Sir Hunphrey
Waldock submitted (and the Commiscion concurred in his conclusion)
"that the word ‘material' used by some authorities is to be pre-
ferred to the word 'fundamental' to express the kind of breach
which may entitle the other party to terminate the relationship
established by the treaty. In the Special Rapporteur's view the
word 'fundamental' might be understocd as meaning that only the
violation of a provision directly touching the central purposes
of the treaty can ever justify the other party in terminating the
treaty. But other provisions considered by a party to be essen-
tial to the effective execution of the treaty may have been

very material in inducing it to enter into the treaty at all,
even although these provisions may be of an entirely ancillary
character.” (Waldock, Second Report, Y.B.I.L.C. 1963, Vol. II

p. 75) '

8. Mr. Verdross claimed that "no objective criterion existed for
distinguishing bestween breaches which were material and those
which were not." (Y¥.B.I.L.C. 1963, Vol. 1.p. 125) At the
January, 1966, meetings Mr. Verdross recognized, however, that
paragraph 3 had the merit of being the first attempt to define
what was meant by "a material breach" of a treaty. (A/CN. 4/

SR 831, para. 38.) Mr. Amado, commenting on the adjectives used
by successive special rapporteurs ("fundamental", "material”)
asked what other adjectives could be found to express the idea
that the mere breach of a treaty could not bring about its
extinction. He admitted that he was at a loss to £find an answer.
(vp.cit. p. 130) No alternative or additional adjective was
found. An explanaticn of the term "material", its definition
"foxr the purposes of the present article" is contained in para-
graph 3. The provision cf sub-paragraph 2 (c) which is dealt
with separately below (paras. 35 ff.) has also a bearing on the
concept of "material breach.”

9. Non performance as a breach., At the January meetings of the
Commission Mr. Briggs put the question whether mere non-perSormance
constituted a breach of a treaty. (A/CN. 4/S.R. 831, para. 52)

The question does not seem to have been taken up. In this writer's
view the answer would seem to be in the affirmative.

004338



10.

11.

12.

Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur F'accés & I'informatio:

-5-

Repudiation of the treaty not sanctioned by the draft articles.

Under sub-paragraph 3 (a) "a repudiation of the treaty not
sanctioned by the present articles" is a material breach. Under
the draft articles there can, of course, be some cases of per-
fectly legitimate repudiation (Waldock in A/CN.4/SR. 832, para. 3).
Examples are a well-founded claim of the invalidity of the

treaty based on any of the articles dealing with invalidity
(Articles 43 to 5CG) as fraud, error, coercion, conflict with a
jus cogens rule or, under the very provisions of draft Axticle 57,
the termination by State A of a treaty on the ground of its
breach by State B. If State B is really guilty of a material
breach then the termination (or repudiation) of a treaty by State
A is not a material breach of the treaty on the part of State A
within the meaning of sub-paragraph 3 (a).

The provision of sub-paragraph 3 (a) is hardly of great
practical importance, at least from the point of view of the law
of treaties as codified in the draft. If state X has repudiated
a treaty and State Y terminates it because it considers the
repudiation to be a material breach then there exists a consensus
between X and Y on the termination of the treaty. In the words
of the decision of the Judicial Committee of the Privy Council
in The Blonde (1922) 1 A.C. 313: the one State (in our example
State Y) accepts the repudiation of the Convention by State X and
treats the Ccnvention as no longer binding. It may, of course,
be of importance to know whether X or Y is guilty of a material
breach of the treaty. This, however, is a question of responsi-
bility or redress which is outside the scope of the draft articles.
Similarly, if State 2, a party to a multi-lateral treaty,
repudiates that treaty and the other parties by unanimous agree-
ment terminate it in the relations between themselves and that
State, i.e. if they expell it from the treaty under sub-paragraphn
2 (a) (ii) then there is agreement between all the parties to
the effect that 2 shall cease to be a party.

The 'main definition" of "material breach.”

The "main definition” of the term "material breach" is in
sub-paragraph 3 (b). The two sub-paragraphs (a) and (b) together
comprehend the whole definition. (Waldock, Fifth Report on the
Law of Treaties, A/CN.4/183/Add. 2 p.l18,footnote 9.) Under sub-
‘paragraph (b) of the text approved by the Commission in July 1266
“the violation of a provision essential to the accomplishment of
the object or purpose of the treaty" constitutes a material
breach. The earlier text read: "the violation of a provisicn
essential to the accomplishment of any of the objects or purposes
of the treaty."”

004339
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13. Critique of the main definition. Some typical situations
which may, or may not, come within this definition wili be con-
sidered in the following paragraphs. A general comment on the
drafting of sub-paragraph 3 (b) might, however, be made at this
stage. According to its text any violation of a provision !
essential to the accomplishment of the object or purpose of the P
treaty is by definition a material breach. Any breach of such a .
provision, however trivial a breach it may be, is dzemed to be
a material breach. The adjective "material", standing alone,
conveys the idea of the opposite of immaterial, the opposite of
trivial. If a legal definition is added, however, which makes
every violation of an important provisicn a material breach the
concept of "material breach" is extended beyond what these two
words by themselves connote. Such widening of the meaning of the '
word "material" "for the purposes of the present article" is not
desirable and the records of the (ommission's proceedings show
that this cannot have been the Commicssion's intention. The
question to what extent the problem was solved by the change of
wording in July 1966 calls for consideration. (When this paper
was prepared the commentary on Article 57 and the records of the _
18th Session of the I.L.C. were not available.) P

5 e,
it

14, The 1963 draft of the article, like the 19656 text, made the
qualification of a breach as material dependent exclusively on
the character of the provision which had been violated although
the definiticn of the type of »rovision was then somewhat different
from the present text ("a provision which is essential to the
effective execution of any of the objects or purposes of the
treaty." [Art. 42 (3) (b) of the 1963 text].) The 1963 draft was
therefore open to the same observations as the text of 1966.
However, Sir Humphrey Waldock's draft of 1963 did take care of
this problem by providing that "A material breach of a treaty
results from..... (b) a breach so substantial as to be tantamount
to setting aside any provision..... (ii) the failure to perform
which is not compatible with the effective fulfilment of the
object and purpose of the treaty." (Article 20 (2) (b) (ii),
YBILC, 1963, Vol. II, p. 73) It is certainly appropriate that
only the violation of an essential provision should bring about
‘the right of the other party or parties to terminate or to
suspend the treaty. But in addition to stipulating for this basic
regquivenent, it should, in this writer's view, be also provided
that only a serious or substantial or important violation should
be a condition for the other party's (or parties') remedies under
the article. A trivial breach even of an essential provision
should not be available as a pretext for denouncing a treaty.

15. Wen-per formance pursuant to U.N. action. The non-performance . v
cf a treaty may be caused by a decision of the Security Council to )
apply sanctions pursuant to Article 41 of the Charter. Such a non-
pexformance is not a "material breadh? within the meaning of Article

004340
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57 and does not constitute a ground for the suspension or termina-
tion of a treaty. (de Luna in A/CN.4/SR. 831, para. 66). It is
submitted that this consequence follows from Article 103 of the
Charter because the continued performance of the treaty (e.g. a .
commercial treaty) would be in conflict with the obligation of the
U. N. Member State or States concerned under the Charter (Art. 25)
and the obligation under the Charter prevails, If one of the in-
volved States is not a member ¢f the United Nations, then the
question of the interpretation of Art. 2, para. 6 of the Charter
becomes relevant. This questicn was discussed by the Study Group
at an earlier occasion (see Report on the Meetings held on December
3 and December 4, 1965, p.7 and the Rapporteur's Memorandum No. 1
of November 1965, pp. 8-11). The legal position is more involved
if the interruption of economic relations were applied not in im-
plementing a decision of the Security Council, but pursuant to a
recormendation of the General Assembly or under a regional arrange-
ment,

le. Provocation. On the question what influence should be attribut-
ed to the fact that the breach had been provoked by the earlier
attitude of the injured State, Mr. de Luna expressed the view that
the provocation extenuated but did not nullify the breach. (YBILC
1963, Vol, I p. 121). Sir Humphrey Waldock said that personally he
doubted whether, if there were any provocation on the part of
another party, a material breach could properly be said to exist
at all (aA/CN. 4/SR. 832, para G6). He suggested that the Drafting
Committee should be asked to consider, in general texms, the question
of the possible contribution by the complainant State to a ground
for termination, He pointed out that the problem had already been
envisaged in what now is Article 45 (formerly 34) on error,
paragraph 2 of which stated that the rule laid down in paragraph 1
did not apply where the complainant State had, by its own conduct,
ccntributed to the error, He suggested that the Drafting Committee
should examine whether such articles as Articles 57 (formerfly 42)
on breach and 59 (formerly 44) on fundamental change of circum-
stances, should not also contain a clause to deal with the case
where the conduct of the complainant State might have been partly
the cause of the ground of termination. (ibid.,) In regard to the
article on fundamental change of circumstances the Government of
Pakistan had proposed that changes of the circumstances which have
been deliberately brought about or created by one of the parties to
the treaty should be excluded frcm its operation., (A/CN. 4/175, Add,
5, p. 2). The Commission inserted a provision on these lines in its
final text of Article 59 (formerly 44) on fundamental change of
circumstances which now provides that a fundamental change of cir-
cumstances may not be invoked - ",.., if the fundamental change is
the result of a breach by the party invoking it either of the treaty
or of a different international obligation owed to the other parties
to the treaty." No corresponding rule appears, however, in the
Commission's final draft of Article 57,

e p e g o oy
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17. Inter-dependent Treaties, The problem of the separability of
treaty provisions arises in connection with many of the provisions
of the draft. The general provision devoted to it is Article 41
(formerly Article 46)the application of the principle to the ter-
mination and suspension of treaties as a consequence of their
breach under draft Article 57, paragraphs 1 and 2 is referred to,
but not examined in detail later in this paper. In the present
context, i.e. in examining the delimitation of the concept of a
material breach, it might be appropriate to recall that Lord
McNair, after having stated "that some common-sense limit must be
placed upon the unity and indivisibility of the sum total of the

“provisions of a treaty" pointed out "that, conversely, in special
circuamstances it may be possible to show that of two separate
treaties each was the consideration for the other and that they
were intended to be interdependent; and that in that case the
breach of one might give rise to a right to abrogate the other."

(McNair, The Law of Treaties, 1961, p. 571) Mr. de Luna also drew
attention to this problem, It might happen, he said, that the £
denunciation of one treaty was lawful because of the breach of ' Q
another, That situation could arise where two treaties were so ;o
closely inter~related that the breach of one frustrated the pur-
pose and object of the other. (YBILC 1963 Vol. II, p. 121 Sec. 79).

o i s

AR

18. The following example of inter-related conventions may be given
from the history of the United Nations attempts to legislate in
the field of freedom of iniformation: The United Nations Conference g
on Freedom of Information, Geneva, 1948, prepared: 1) the Draft g
Convention on the Gathering and International Transmission of News; :
2) the Draft Convention concerning the Institution of an Interna-
tional Right of Correction; and 3) the Draft Convention on Freedom
of Information, (Final Act of the Conference, U,N. Publication
Sales No, 1948, XIV.2, E/CONF.6/79), The States with highly
developed news media were greatly interested in the draft listed
as 1) above because it purported to improve the process of news
gathering and the status of foreign correspcndents, while the
ccuntries with less developed news media expected a protection c¢f
their interests from the draft listed under 2), In 1949, the
General Assembly decided to amalgamate drafts 1) and 2) and
approved them under the title of draft Convention on the Inter-
national Transmission of News and the Right of Coxrection. (G.&,
res. 277 (III)}C of May 13, 1949). This was a clear demonstration
of the fact that the one set of provisions was the consideration
for the other set of provisions. Moreover, the General Assembly
gave expression to the interdependence of the amalgamated draft
Convention with the third of the drafts listed above by deciding
that the former shall not be open for signature until the General
Assembly has taken definite action on the draft Convention on
Freedom of Information. (G.A., res. 277 (III)A). By 1966 this
definite action has not yet been taken; the General Assembly is
still seised of the draft. In 1952 the General Assembly separated
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the provisions on the international right of correction from the
amalgamated convention it had approved in 1949 and opened them for
signature as a separate instrument. (Convention on the Internation-
al Right of Correction, G.A, res, 630 (VII) of December 16, 1952),

Because the quid pro quo is missing this instrument has been

ratified only by very few States. If at any time in the future
the scheme of the three instruments as conceived in 1948 - 1949
should materialize, it would certainly be appropriate to attach
to the material breach of one of the treaties the consequences
foresecen in draft Article 57 in regard to all of them,

The I.L.C, draft does not deal with the problem of inter-
dependent treaties and its wording seems to exclude the application
of the rules of Article 57 to such a situation ("A material breach
of a ..... treaty entitles .......... to invoke the breach as a
ground for terminating the treaty or suspending its operation....")

Violation of Provisions of an Ancillary Character., As already
stated (paragraphs 9 ff.) Article 57 does not define "material
breach" except by the adjective "material", the reference to an
unjustified repudiation (para. 3(a)) and the very general statement
that the treaty provision the violation of which is invoked must be
“essential to the accomplishment of the object or purpose of the
treaty." Beyond that the text of the article throws no specific
light on the concept. Commission's commentary on the 1963 draft
(Article 42) emphasizes that the term "material” covers not only
the violation of a provision directly touching the central pur-
poses of the treaty. Other provisions considered by a party to
be essential to the effective execution of the treaty may have
been very material in inducing it to enter into the treaty at all,
even although these provisions may be of an ancillary character,
(para 8 of the commentary on Art., 42 in the 1963 report of the
I.L.C.) (At the time of this writing the final commentary on the
1966 text of draft article 57 is not yet availakle,) MNeither the
text nor the commentary give examples thus leaving the interpreta-
tion and application to State practice and to the jurisprudence
of international tribunals.

Sir Humphrey Waldock's 1963 draft was to the effect that a
material breach of a treaty results from "...... a refusal to
implement a provision of the treaty binding upon all the parties
and requiring the submission of any dispute arising out of the
interpretation or application of the treaty to arbitration or
judicial settlement, or a refusal to accept an award or judgement
rendered under such a provision." (YBILC 1963, Vol.II. p. 73).
Mr. Rosenre pointed out that it would be preferable to speak of
complying with rather than accepting an award or judgment (¥.B.LL.C.

1963, Vol. I p. 126, para. 58.) However, the Commission's draft
does not contain an express provision on this subject. It is
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arguable that the refusal to implement a binding prcvision of

the treaty to submit a dispute to arbitration or judicial settle-
ment and, still more, the refusal to comply with the award or
judgment violates a provision essential to the accomplishment

of the object or purpose of the treaty. It would ke preferable,
however, to state so expressly in the text of the draft conven-
tion. ([The problem commented upon in this paragraph, i.e. the
consequences of the violation of an arbitration or judicial

‘settlement clause is, ‘of course, different from the question

dealt with in the present Article 62 (formerly Art. 51) concern-
ing the procedure to be followed in cases of invalidity, termina-
tion etc, of a treaty.] ‘ '

IV. The Rights of the Innocent Party or Parties.

Sir Humphrey Waldock's 1963 draft of the article started with
the statement that "the breach of a treaty by one party does not
of itself have the effect of terminating the treaty or of sus-~
pending its operation."” (YBILC 1963, Vol. II, p. 72, Art, 20 (1)
(a).) While the paragraph does not appear in the texts adopted
by the Commission in 1963 and 1966 respectively, there is no
doubt that it expresses a rule of law which is, by implication,
also laid down in the Commission's texts. A material breach
entitles, however, the other party or parties to invoke the
breach as a ground for terminating the treaty or suspending its
operation, The innocent party or parties do not have a dis~
cretionary right to terminate the treaty, but they are merely
entitled to invoke the breach if it was a material one., (Mr.
Gros, YBILC 1963, Vol, I, p. 246, para. 110). The details of
the application of the principle are different in the case of
bilateral treaties (paragrapn 1) and in the case cf multilateral
treaties (paragraph 2).

Before entering upon a description of the regulation of thes=
two situations, it is in order to comment on the phrase "to
suspend the operation of the treaty" or "suspending its operaticn”
which is one of the remedies which the article grants in the case
of the breach of both bilateral and multilateral treaties. The
Special Repporteur stated that "suspension would involve non-
application of the clause in questian until it became clear tast
the defaulting State was ready once again to apply the whole of
the treaty." (op.cit. p. 132, paragraph 35). The consequences
of the suspension of the operation of a treaty are defined in
Article 68 (formerly 54) to the effect that unless the treaty
otherwise provides or the parties otherwise agree, the suspensicn
of the operation of a treaty under its provisions or in_accoirdance
with the present articles:

(a) relieves the parties between which the operation of the
treaty is suspended from the obligation to perform the treaty in

their mutual relations during the period of suspension; 004344
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(b) does not otherwise affect the legal relations between the ?
parties established by the treaty. During the period of the !
suspension, the parties shall refrain from acts tending to render :
the resumption of the operation of the treaty impossible., The !
1963 commentary on Article 54 (para. 3) explained that the very
purpose of suspending the operation of the treaty rather than
terminating it was to keep the treaty relationship in being.

The I.L.A, Restatement, 1965 edition, Sec. 158, p. 484 (text
in paragraph 46 below) permits suspending the performance of
obligations towards the violating party, so long as the latter
is in violation. Whether the difference between "termination"
and "suspension O6f the operation" of a treaty is as fundamental
in practice as it appears to be in theory can be doubted,

J1l n'y a rien qui dure comme le provisoire.

Bilateral treaties. In the case of the breach of a bilateral
treaty the other party has the choice of terminating the treaty
or suspending its operation., (Art. 57(1)). In the case of the
material breach of a multilateral treaty by one of the parties
paragraph 2 of Article 57 distinguishes between the rights of:

-

R i s T Y RN, W e

(a) the other parties by unanimous agreement

(b) of an individual party specially affected by the
breach and

(¢) of any other 1ndlv1dual party in the case of a particular-
ly qualified breach, .

The other parties by unanimous agreement. The other parties
are entitled by unanimous agreement to suspend the operation of
the treaty or to terminate it either: ‘

o e o

(i) in the relations between theﬁselves and the defaulting
State, i.e, to expell the defaulting State from the communlty cf
States parties to the treaty, or

(ii) as between all the parties, i.e. to bring the whole
treaty relationship to an end.

Several members of the Commission expressed repeatedly mis-
givings concerning the application of the latter provision to
general multilateral treaties in the maintenance of which the
international community had a great interest. To take account
of the concern of these members to some extent at least; Article
40 (Article 30 his in the January, 1966 report A/CK.4/184) was
included. (See statement by Waldock in A/CN.4/SR.482 para. 32).
It deals with "obligations under other rules of lnternatlonal
law" and provides:

1004345



26,

Document disclosed under the Access to Information Act - -,
Document divulgué en vertu de la Loi sur 'accés & I'informatio:g

~12-

"The invalidity, termination, or denunciation of a treaty, the
withdrawal of a parity from it, or the suspension of its operation,
as a result of the present articles or of the terms of the treaty,
shall not in any way impair the duty of any State to fulfill any
obligation embodied in the treaty to which it is subject under
any other rule of international law."

A party specially affected. The provision of paragraph 2(b)
that a party specially affected by the breach is entitled to in-
voke it as a ground for suspending the operation of the treaty in
the relations between itself and the defaulting State was in-
serted in 1966 as a consequence of comments by Governmernts, in-
cluding the comment by the United States representative on the
Sixth Committee, The United States and Netherlands Governments
had proposed to grant the right to suspend the operation of the
treaty to a party "whose rights or obligations are adversely
affected by the breach" (A/C.6/SR. 784; see also U. S. Government
comments in A/CN,4/175 p. 188 and Netherlands comments in A/CN.
4/175, add. 1 p. 20), The United States and Netherlands sugges-
tions were opposed by several members of the commission, includ-
ing Mr. Briggs and Mr. Rosenne (A/CN.4/SR.831, paragraphs 47 and
and 24 ff, respectively) inter alia on the ground that all the
parties to a multilateral treaty had the same interest with regard
to any violation of the treaty. The Special Repporteur (A/CN.4/183
add. 2 p. 22) had explained that the Commission had assumed that
since the provision authorizes suspension of the operation of the
treaty only bilaterally as against the offending State, only a
party whose own interests are affected by the breach would be
likely to wish to exercise the right- provided for in what now
is paragraph 2(b). However, he went on to say, if it is really
thought that the right provided for in that paragraph may be
abused by a party not itself affected but anxious to find a pre-
text for suspending the operation of the treaty vis a vis the
particular offending State, little objection is seen to limiting
the provision specifically to parties whose interests are
affected by the breach. The Special Rapporteur therefore proposed
to say "any other party whose interests are affected by the breach"
Eventually, the drafting Committee proposed the present text "a
party specially affected by the breach", a formula which proved to

- be generally acceptable. Mr. Rosenne found it "quite satis-

27.

factory" (A/CN.4/SR. 842 para. 7).

The right of a party specially affected by a breach to suspend
the operation of a multilateral treaty in the relations between
itself and the defaulting State raises, in this writer's view, a
very serious problem which did not, of course, escape the attention
of members of the I.L.C. This writer is not sure, however, whether
the Commission solved it-in a completely satisfactory manner. If
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a provision of a multilateral treaty has the character of jus
cogens then the problem we are about to discuss does not arise,
provided that the peremptory character of the rule is established
beyond challenge. If a rule cannot be derogated from by treaty ‘
(Article 50, formerly 37) then it stands to reason that it can- §
not be set aside by suspending a treaty in which the peremptory
rule happens to be embodied. The problem does not arise either
if the party affected by the breach of the multilateral treaty ;
has the duty to fulfill an obligation embodied in the treaty also
under any other rule of international law, not necessarily a
peremptory rule. (Article 40 referred to in paragraph 25 above).

————e

The problem arises, when the general multilateral treaty con-
cerned imposes on States parties obligations for which it is the
only source and which do not exist apart from the treaty.

Paragraph 2(b) applies to all multilateral treaties, The
Commission did not accept for the purposes of the present Article
57 any distinction between "law-making treaties” on the one hand
and treaties having the character of contracts on the other,

In particular it did not accept the distinction advocated by

Sir Gerald Fitzmaurice’' in his second Report on the Law of
Treaties of 1957 between the following two categories of
treaties: His first category comprised treaties where neither
juridically nor from the practical point of view the obligation
of any party is dependent on a corresponding performance by the :
others, where the obligation has an absolute rather than a j
reciprocal character; where the obligation is towards all the ‘
world rather than towards particular parties. Sir Gerald's
second category consisted of treaties which create obligations
which are not absolute and are essentially bilateral and recip- |
rocal in application. In regard@ to cases coming within the i
first category: law-making treaties (traites lois), regime- N
creating treaties, treaties involving undertakings to conform

to certain standards, Fitzmaurice proposed that a breach can
never constitute a ground of termination or withdrawal by other
parties and cannot ever justify non-performance of the obligation
of the treaty in respect of the defaulting party or its nationals,
vessels etc. (YBILC, 1957, Vol, II p. 31, para. 19(1)(iv). BHe
explained that "a fundamental breach by one party of a treaty

cn human rights could neither justify termination of the treaty
nor corresponding breaches of the treaty even in respect of
nationals of the offending party*. The same would apply as re-
gards the obligation of any country to maintain certain standards

.

sequence of the conventions of the International Labor Organiza=-
tion; or again under maritime conventions as regards standards

*Italics in the original.
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of safety at sea." (op;'cit. p. 54, paragraph 125).

Mr. Bartos expressed the view that the so-called traitée lois
had the force of international custom. Article 42 (now 57) was
perhaps too liberal to be applicable to treaties of that kind.
The humanitarian conventions formed part of the legal conscience
of nations; surely, he said, a State could not be free to suspend
the application of such conventions just because another State
had ceased to apply them. A very serious question was involved,
and perhaps the substance should prevail over the form.
(A/CN.4/SR. 832, para. 22). Sir Humphrey Waldock stated it
would clearly not serve any good purpose for the injured State to
suspend the operation of a particular clause of a humanitarian
convention with respect to nationals of the defaulting State;
the effects of the illegality would then be visited on innocent

persons ¥

It is believed that the Commission did not altogether avoid
the danger of which its distinquished members were clearly aware,
In the present text of Article 57 the danger is lessened, but not
completely absent. The requirement of unanimity of the "other

parties" stipulated in sub-paragraph 2(a) affords strong protec-

tion against a frivolous suspension or termination of a humani-
tarian treaty. The requirement that the single party intending
to have recourse to a bilateral suspension under sub-paragraph

2(b) must be specially affected by the breach reduces the incidence

of such suspensions of humanitarian conventions considerably

but does not eliminate them altogether., The fact that peremptory
rules of international law and rules of customary law existing
independently of the treaty cannot be evaded by the suspension of
the operation of the treaty (as stated in paragraph 27 supra)
narrows the field of application of sub-paragraph 2(b) further.
But when all is said, there still remains many cases where, in
Waldock's phrase, the effects of the illegality committed by one
State can be visited on innocent persons,

In Article 1 of the European Convention on Human Rights of .
1950 the High Contracting Parties undertake to secure to everyone
within their jurisdiction-the rights and freedoms defined in the
Convention, Similarly, in Article 2 of the draft United Nations
Covenant on Civil and Political Rights as prepared by the Third
Committee of the General Assembly (Annex to A/6342) each State -
Party will undertake to respect and to ensure to all individuals
within its territory and subject to its jurisdiction the rights
recognized in that Covenant without distinction of any kind,

* ITtalic added
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such as race, color etc, By the International Convention on the
Elimination of All Forms of Racial Discrimination each State
Party undertakes to prohibit and bring to an end racial dis-
crimination by any persons, group or organization (Art. 2) and

to assure to everyone within its jurisdiction effective protection
and remedies, If there were agreement among Governments and
among writers that these two conventions and the draft Covenant
embody rules of customary international law or even peremptory
rules of general international law then for the reasons given in
paragraph 27 supra no problem would exist. Without wishing to
enter into the merits of this question, it must be said that the
proposition that the two conventions and the draft Covenant codi- -
fy only rules of law which exist apart from them is, to say the
least, controversial. 1In the view of those at least who do not
accept this proposition a party specially affected by the breach
of one of these instruments can invoke the breach as a ground for
suspending its operation in the relations between itself and

the defaulting State. This is what the text of para. 2(c) of
Article 57 says. It is obvious that such a suspension is con-
trary to the spirit of the instrument, The European Commission
on Human Rights stated in the well-known case of Austria v.

Ttaly (Yearbook of the European Convention on Human Rights, Vol.
4, p. 116); '

“that the purpose of the High Contracting Parties in
concluding the Convention was not to concede to each
other reciprocal rights and obligations in pursuance
of their individual interests, but to realize the ideals

its statute, and to establish a common ordre public of
the free democracies of Europe."

The obligations undertaken by the Parties, the Cormission
went on to say, are essentially of an objective character, Leing
designed to protect the fundamental rights of individuals frcn
infringement by any of the Contracting Parties, and not to
create subjective and reciprocal rights between the Contracting
Parties themcelves. When a Party refers an alleged breach
of the Convention to the Commission, it is not to be regarded as
exercising a right of action for the purpose of enforcing its
own rights but rather as bringing before the Commission an
alleged violation of the ordre public of Europe. (ibid.)

There is no doubt that mutatis mutandis the situation will be
analogous when the Racial Discrimination Convention enters
into force or when the draft Covenant becomes valid law,

Paragraph'2(b) requires, of course, that the party suspending
the multilateral treaty must be "specially affected." 1Its
general interest in the maintenance of the standards established
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by a humanitarian convention, its right to see, e.g., the ordre
public of Europe upheld, is not sufficient, This general interest
may be the basis, as it is under the European Convention, for
demanding specific performance of the obligation undertaken by
the defaulting State, but it does not suffice to justify the
bilateral suspension of the operation of the Convention because
of a breach. However, a particular State may, in addition, be
also specially affected by the breach, e.g. because its nationals
were the victims of the breach. It is even arguable that in
certain circumstances a State may be specially affected by the
breach of a human rights convention the victims of which were

not its own nationals but the nationals of the defaulting State
itself. Situations where this consequence can occur are rare
and call for very careful scrutiny. They do exist however, e.g,
when an international treaty grants to State A locus standi in
natters of nationals of State B who are ethnically related to

the population of State A, as e.g. the provisions agreed upon
between the Austrian and Italian Governments on September 5, 1946
for the protection of the German-speaking inhabitants of the
Bolzano Province and of the neighboring bilingual townships of
Trento Province (Annex IV and Article 10(2) of the Peace Treaty
with Italy of February 10, 1947).

—_—

If - this is an entirely hypothetical case which is here pre-
sented in order to illustrate the implications of sub-paragraph
(b) of paragraph 2 - one Party to the European Convention
were guilty of a material breach of the Convention and this breach
were of a character that it "specially affected" another party,
the latter would by virtue of the sub-paragraph be entitled to
suspend the operation of the Convention in the relations between
itself and the former State, The fact that it has undertaken
to secure the rights defined in the Convention to everyone with-
in its jurisdiction, irrespective of nationality, and that the
Convention has established a common ordre public of the free
democracies of Europe would not save the situation because the
sub-paragraph authorizes the suspension of the operation of the
Convention in whole or in part, i.e. including the provision of
Article 1 (quoted in paragraph 31 supra) and the ordre public
derived from the Convention as a whole. It is necessary, there-
fore, to insert a proviso in draft Article 57 which would ex- .

clude these entirely undesirable and certainly not intended con-
sequences,

To draft such a proviso is admittedly very difficult. It
could be provided that sub-paragraph 2(b) does not apply to a
Convention in regard to which it is established that the parties
did not intend to admit the suspension of its operation as a
consequence of its breach., This would be an elaboration and ex~
tension of the provision of paragraph 4 of Article 57 according
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to which "the foregoing paragraphs are without prejudice to any
provision in_the treaty applicable in the event of a breach."

It is doubtful, however, whether this language would be suffi-
cient because most of the humanitarian conventions of this type,
including the European Convention on Human Rights and the Inter-
national Convention on the Elimination of all Forms of Racial
Discrimination, but not the draft Covenant on Civil and Politi-
cal Rights contain denunciation clauses, (For a more detailed
treatment of these clauses see Memorandum No. 3 on jus cogens

of February, 1966, pp. 20 ff.). These humanitarian treaties not
only do not expressly provide that they cannot be suspended be-

" cause of a breach - if this were so the problem might be con-
sidered covered by paragraph 4 of Article 57 - but it is diffi-
cult to contend that the parties to a Convention which can be
denounced without cause (Art, 65 of the European Convention;
Art. 21 of the Racial Discrimination Convention) intended it not
to be liable to suspension on the ground of a material breach

by a Party. The A.L.I. Restatement of the Foreign Relations

Law of the United States, 1965 edition Sec. 158, p. 484 (for the
text see paragraph 46 below) qualifies in general the right to
suspend or terminate an agreement by the phrase "except as other-
wise provided in the agreement". This formula though stronger
than Art. 57(4) would probably not be sufficient either, for the
reasons just given, in regard to humanitarian treaties providing
for the unlimited right to denounce them,

It might therefore be preferable to proceed, in drafting the
proviso, from the formulae suggested by Fitzmaurice in 1957
(see paragraph 28 supra) and expressly exempt from the operation
of sub-paragraph 2(b) treaties on human rights, world health
conventions, labor conventions and maritime conventions on
standards of safety at sea, A more sweeping exemption on these
. lines would, however, also create considerable problems. Sir
Gerald's two categories of treaties and treaty obligations are
not as distinct and watertight as appears on first sight. There
is an element of reciprocity,e.g., in the very idea of inter~
national labor legislation as witnessed by the Preamble to the
Constitution of the International Labor Oxganization according
to which the parties were moved to establish the Organization
not only "by sentiments of justice and humanity" but also by
the consideration that “"the failure of any nation to adopt
humane conditions of labour is an obstacle in the way of other
nations which desire to improve the conditions in their own coun-
tries." If - this, again is an entirely hypothetical case -
after 1919 a major .industrial Power had repealed its hours of
work ‘legislation and a working week of, say,,72 or more hours had
been introduced, it is debatable, to say the least, whether the
‘other parties to the Hours of Work (Industry) Convention, 1919,
could have been expected to .continue to observe it in spite of
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i
the material breach which had occurred.* There is also the £
difficult task of defining properly these exempted types of

treaty.

While this Rapporteur is not, at present, in a position to
suggest a completely satisfactory text for providing exceptions
from sub-paragraph 2(b), he wishes again to stress the desira-
bility of solving the serious problem which the present text
poses,

e e, pae s,
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35, The suspension of the operation of a treaty by a party be-
cause the material breach radically.changes the position of every
party. Sir Humphrey Waldock's 1963 draft contained a provision
that "if a material breach of a treaty by one or more parties
is of such a kind as to frustrate the object and purpose of the
treaty also in the relations between the other parties not in- , )
volved in the breach, any such other party may, it it thinks fit, i
withdraw from the treaty". (YBILC 1963, Vol. II, p. 73, draft i
Article 20, para. 4). Mr, Castrén proposed a clause serving 3
the same purpose. He suggested that in the case of a material Ch
breach of a multilateral treaty, any other party may "in the
relations between itself and the other parties withdraw from
the treaty, if the breach is of such a kind as to frustrate the
object and purpose of the treaty." (YBILC 1963, Vol, I p. 120,
para, 67). These proposals were, however, not embodied in the
Commission's 1963 draft of the article. The question Waldock
and Castrén had intended to regulate because of very topical
interest a few weeks after the 1963 session of the Commission CE
(May 6 to July 12, 1963) when, on August 5 of the same year, the ok
Test Ban Treaty was signed., The Test Ban Treaty raisecd the
following problem:

If, in the hypothetical situation of a material Soviet
violation of the Treaty, the United States acquires the
right to suspend the performance of its own reciprocal
obligations under the treaty vis-i-vis the Soviet
Union, it is by no means a self-evident consequence
that the United States is also freed from its under-
taking under the treaty vis-a-vis other innocent 4
parties, say, India, Ghana, or Mexico. However, if,
in the hypothetical case, the United States continued v o
to be bound by the prohibitions of the treaty for at i
least three months (Article IV of the Treaty) vis-a-vis
India, Ghana or Mexico, then its right to suspend the
operation of the treaty in its relationship with the

* See Schwelb in 58 A.J.I:L. pp. 665-666 (1964).
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Soviet Union would be a shell. The situation would, of
course, be the same if the United States were the default-
ing party and the Soviet Union the innocent party."¥*

It is believed that the suggestions made in the Sixth Commit-
tee of the 1963 session of the General Assembly by the United
States (A/C.6/SR. 784; see paragraph 26 supra) and by other dele-
gations (Ghana, A/C.6/SR. 791) were intended to solve this diffi-
culty.

 prvapmeem oy eries

e e

The issue was squarely presented by the Governments of Canada
and Sweden in their Comments (A/CN.4/175/Add.3, April 15, 1965,
and Add. 2, April 12, 1965. The Government of Canada pointed Sk
to the implication of the 1963 draft that as regards multilateral gl
treaties of a sort under which the States parties agree to refrain :
from some action or other, in the case of a flagrant violation by
one party no other party would have any recourse on its own. It
could not suspend its obligations vis-~a-vis the violator (by do-
ing whatever it had agreed to refrain from doing) without violat-
ing its own obligations to the other parties. Canada suggested o b
amending the article in such a way that where there has been a . ;
violation of a treaty of the described sort, the legitimate right ;
of suspension by an individual party need not depend on a consen- oy
sus, but may be exercised ergo omnes. The Special Rapporteur
(Fifth Report, A/CN.4/183/add. 2, Observations and Proposals,
paragraph 5) observed that the exception suggested by the Cana-
dian Government appeared to be too widely stated. The Government {
of Sweden noted that the 1963 draft only entitled a party to a g
multilateral treaty to suspend or terminate the treaty in relation
to another party which has violated it or to seek the agreement
of the other parties in order to free itself wholly from the %
treaty. Circumstances might be such, however, that the State
ought to be allowed even to terminate or suspend the treaty uni-
laterally, e.g. if the participation of the State cocmmitting the
breach was an essential condition for the adherence of the other 2
State (l.c.p.8). The Special Rapporteur suggested that the Com- - s
mission re-examine this point in the light of the Government com-
ments and submitted as a basis for discussion a revised version s
of his 1963 draft of a proviso reading as follows!:

ooy e e ey -

"pParagraph 2(bis). Notwithstanding paragraph 2, if
the provision to which the breach relates is of such

a character that its violation by one party frustrates
the object and purpose of the treaty generally as be-
tween all the parties, any party may suspend the opera-
tion of the treaty with respect to itself or withdraw

*Schwelb, "The Nuclear Test Ban Treaty and International Law, "
58 A.J.%1.L. at P. 664 (1964).
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(Waldock, Fifth Report, A/CN.4/183/Add. 2, Observa-
tions and Proposals, paragraphs 6 and 9).

At the January, 1966 meetings of the Commission, one member
(Mr. -Rosenne) felt that the new paragraph 2(bis) introduced a
highly subjective element. The problem raised by the Canadian
Government should in his view be covered by the provisions of
what now is Article 59 (fundamental change of circumstances)
(A/CN.4/SR.831, paragraph 34). Other members disagreed with
this view (Mr. Castrén, l.c. para. 42, Mr. Cadieux(Canada), l.c.
para. 61). This writer respectfully agrees with the latter
opinion. The attempt to cover a qualified breach of a treaty
by the clause rebus sic stantibus would make of the clause a
jack-of-all-trades, a concept so wide that it would become un-
necessary to deal with more specific grounds for termination or
suspension such as any material breach (Article 57) or super-
vening impossibility of performance (Article 58). This would
run counter to the need, in the interest of the security of
treaties, to confine the doctrine of rebus sic stantibus within
narrow limits and to regulate strictly the conditions under
which it may be invoked. (See e.g. the Commission's commentary
on Article 44 of the 1963 draft, paragraph 1).

This is not to say that the situation for which paragraph
2(c) purports to supply the remedy does not have many features

in common with the situation regulated by Article 59 (fundamental

change of circumstances)., Mr. Castrén drew attention to what
might be characterized as a situation akin to, but not identical
with, the facts which make the doctrine of rebus sic stantibus
applicable. (A/CN.4/SR.842 para. 9). According to him there
was the danger that under the text of paragraph 2(c), a party

would lose its rights but would retain its obligations. He raised

the question whether the defaulting party would still be bound

by the treaty, the operation of which another party has suspended

with respect to that other party. He asked whether the default-
ing party would have the right to withdraw from the treaty. The
text gives the right to suspend the treaty to "any other party"
i.e. to every party except the party which has committed the
material breach. The text does not support the view that the
defaulting party would be entitled to suspend its operation,
still less to withdraw from it. Vis-3-vis the party which has
exercised the right to suspend the operation of the treaty

the treaty is, of course, suspended also as far as the default-
ing State is concerned. 1In the relationship to third parties
which have acquiesced in the breach the obligations of the de-
faulting State would apparently remain in force. The situation
may, of course, be such that the defaulting State and the State
which has applied paragraph 2(c) are the most important partici-
pants in the treaty and that when their mutual rights and
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cbligations are suspended the whole treaty régime collapses.
This collapse would amount to a fundamental change of circum-
stances. It does not seem, however, that the defaulting State
would be entitled to invoke it, as Article 59(2) (b) prevents
such invocation "if the fundamental change is the result of a
breach by the party invoking it either of the treaty or of a
different international obligation owed to the other parties to
the treaty." The problem to which Mr. Castrén drew attention
certainly exists.

Mr. Briggs made two comments on the provisions of draft para-
graph 2 (bis). He said they went much too far and he could not
support their inclusion; they appeared to establish a right to
suspend the operation of the treaty by unilateral action. Mr.
Briggs' second comment was that the paragraph raised a further
difficulty through its reference to "the object and purpose
of the treaty". It was difficult to see the difference between
that criterion and the one laid down in the definition of "mate~
rial breach" in paragraph 3(b) which also speaks of "a provision
essential to the accomplishment of the object or purpose of the
treaty". (A/CN.4/SR.831, paragraphs 50 and 51). In regard to
the second point, Mr. Briggs' intervention appears to have been
successful. In the final text of sub-paragraph 2(c) entirely
different phraseology is used.

Mr. Yasseen (A/CN.4/SR.831 para. 57) supported by Mr. Briggs
(A/CN.4/SR.842, paragraph 20) did not think that provision should
be made for so far-reaching a step as withdrawal, even in the
circumstances contemplated in the paragraph. It would be suf-
ficient to authorize the State concerned to declare that it was
suspending the operation of the treaty so far as it was con-
cerned. Eventually he moved the deletion of the words "or to
withdraw from the treaty" from the draft as submitted by the
Drafting Committee and his amendment was adopted by 12 votes to
1. (A/CN.4/SR.842, paragraphs 2, 13, and 29) As a consequence,
in the circumstances contemplated in Article 57(2) (¢) only sus-
pension of the operation of the treaty, not withdrawal from it,
is authorized. ‘

Sub-paragraph 2(c) is intended to apply to such treaties
as disarmament treaties, in which the rights and obligations
were so intimately connected that if one State violated an obli-.
gation, the breach would immediately affect all the others.
(Waldock in A/CN.4/SR.832 para. 8). It is intended to meet the
very special case of certain treaties for which paragraph 2(b)
[which authorizes suspension only between the specially affected
State and the defaulting State, but not suspension ergo omnes]
weuld not provide a proper safeguard. (idem in A/CN.4/SR.832,
para. 14). 1In the case of paragraph 2(c) unanimous agreement
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of the innocent parties is not required. (Ago, l.c. paragraph
19.) '

Under the present text of paragraph- 2(c), any party other
than the defaulting party may suspend the operation of the treaty
with respect to itself if the treaty is of such a character that

- a material breach of its—provisions by one party radically

43.

44.

changes the position of every party with respect to the further

performance of its obligations under the treaty. The stress is

on the character of the treaty and the type of treaty to which
the provision is mainly to apply is a disarmament treaty or a
nuclear test ban treaty in its capacity of a disarmament treaty.
The Test Ban Treaty of 1963 is not necessarily and certainly

not exclusively a disarmament treaty as it does not prohibit
underground testing, stockpiling and the use in war of nuclear
weapons., On the other hand, it was, according to its Preamble,
concluded by the parties "desiring to put an end to the contami-
nation of man's environment by radio-active substances" so that
it is also very much akin to a world health or human rights
treaty.* Mr. Castrén gave as a further example the case of a
treaty of demilitarization und neutrality that was accompanied
by an international guarantee. He implied that if the guarantee
ceased to exist because the guarantors had not complied with
their obligations,; the territorial State was relieved of the
obligations to comply with the demilitarization clauses
(A/CN.4/SR.842, paragraph 21).

In paragraphs 13 and 14 supra the comment was made that the
existence of a "material breach" is made dependent on the im-
portance of the violated provision, and not also on the im-
portance of the violation itself (paragraph 3(b). The same
applies mutatis mutandis to the definition of that qualified
material breach which authorizes any party (other than the de-
faulting party) to suspend the operation of the treaty with
respect to itself (para. 2(c)). Here, too, the stress is ex-
clusively on the character of the treaty, not also on the char-
acter of the breach. :

The separability of treaties. The question of the separa-
bility of treaty provisions is of great relevance for the whole
of the law of treaties and is treated comprehensively in Article
41 (formerly 46). It is not proposed to deal with it in de-
tail in the present report. The guestion of separability is of
particular importance in connection with termination and sus-
pension of a treaty as a consequence of a breach. Article 41
refers in its paragraph 2 to Article 57.

* Schwelb, op, cit., p. 666,

Ty
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The treatment of the problem of separability in the various
provisions of Article 57 is not uniform. The Study Group will
recall that attention to this fact was drawn at its meetings on
March 11 and 12, 1966 (see page 14 of the Report on those meet-
ings relating to the then Article 42). The phrase "in whole or
in part" is contained in paragraph 1 of Article 57, dealing with
bilateral treaties, and in paragraph 2(b) which provides for the
bilateral suspension of a multilateral treaty by a party special-
ly affected by the breach. The right to suspend or to terminate
"in whole or in part" is not spelled out in paragraph 2(a),
which deals with suspension or termination by unanimous agree-
ment of all the innocent-parties and in paragraph 2(c) which
provides for the special cases where a unilateral suspension by
one party ergo omnes is authorized. At the meetings of the Study
Group in March, 1966 it was said that the differences among the
various provisions of Article 57 (then Article 42) on the separa-
bility question were probably due to a drafting oversight. As
the records of the 18th session of the L.L.C. are not yet avail-
able, the correctness of this assumption cannot yet be corrobo-
rated., The differences might conceivably have as their reason
the fact that the'Commission supports the possibility of sever-
ance of treaty provisions in regard to bilateral relationship
(bilateral treaties, para. 1, and bilateral suspension of multi-
lateral treaties, para. 2(b)) and does not favor it in situations
where all parties to a multilateral treaty are involved (para.
2(a) and 2(c)), when it seems to prefer an all-or-nothing solution.
However, it might be desirable to distinquish between the two
sub-items of paragraph 2(a). If the other parties by unanimous
agreement decide to suspend or to terminate the treaty as be-
tween all the parties (para. 2(a)(ii)) then it might be appro-
priate, as the Commission seems to intend, to apply the radical
measure to the whole treaty. The requirement of unanimity is a
guarantee against this measure being decided upon lightly. If
the other parties proceed less radically, i.e., only to termina-
tion or suspension in the relations between themselves and the
defaulting State, then the greater flexibility of doing so in
regard to either the whole or only a part of the treaty might be
appropriate.

.Comparison with the A,L.I. draft. The American Law Insti-
tute's Restatement of the Foreign Relations Law of the United
States, 1962, as revised in 1964 and 1965, 1965 edition, p. 484
contains the following provision on the subject-matter of draft
Article 57 of the I.L.C. draft: '

§ 158. violation of Agreement
(1) Upon violation of an international agreement, any
aggrieved party may, within a reasonable time and ex-
cept as otherwise provided in the agreement ‘
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(a) suspend performance of its obligations to-
wards the violating party so long as the latter

is in violation, if the violation and suspension
involve corresponding provisions or the suspension
is otherwise reasonably related to the violation,

(b) terminate as between itself and the violating
party a separable part of the agreement that includes
the obligations violated and obligations of the ag-
grieved party clearly intended to be their counter-
part, or :

(¢) terminate the entire agreement as between
itself and the violating party if the violation,
considered in relation to all the terms of the
agreement and the extent to which they have been
performed, has the effect of depriving the aggrieved
party of an essential benefit of the agreement.

(2) The exercise of the rights stated in Subsection
(1) does not deprive the aggrieved party of the claim
for violation of international law that accrues to it
as a result of the violation of the agreement and
that may be adjudicated in an appropriate forum as
indicated in Sec. 3 (1) (a)-

It will be noted that the A.L.I. draft differs in several
points from the I.L.C. draft,

The most fundamental difference appears to be the fact that
the A.L.I. draft does not contain counterparts to Article 57 (2)
(a) (ii) and 2(c), the provisions which authorize the suspension
or termination of a treaty as between all the parties and the
suspension by one party with respect to itself erqo omnes re-
spectively. The rules formulated in Sec, 158 (1) (a), (b), and
(c) of the A.L.I. draft provide only for suspension of perfor-
mance or termination bilaterally between the aggrleved party
and the violating party.

The rule expressed in the A.L.I. draft by the words "within
a reasonable time" in the introductory phrase of the A.L.I. draft
is, in the I.L.C. draft, taken care of by its general provision
on the international law analogue of the doctrine of estoppel,

‘Article 42 (formerly 47) (Loss of a right to invoke a ground for

invalidating, terminating, withdrawing from or suspending the
operation of a treaty.") Draft article 42 provides, inter alia,
that a State may no longer invoke a ground for invalidating, ter-
minating, withdrawing from cr suspending the operation of a treaty
under articles .... 57 ... if, after becoming aware of the facts:

+.... (b) it must by reason of its conduct be considered as having
acquiesced, as the case may be, .... in its [the treaty's] main-

tenance in force or in operation." In formulating Article 42, 004358
the Commission intentionally avoided the use of such municipal
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law terms as "préclusion" or "estoppel”. (Commentary on Article
47 of the 1963 draft, para. 5).

The phrase "except as otherwise provided in the agreement”
in the introductory clause of the A.L.I. draft is very pertinent
indeed and preferable to paragraph 4 of Article 57. As indi-
cated in paragraph 34 a provision on similar lines might pro-
tect to some extent the security of multilateral humanitarian
conventions against destruction of their value for the inter-
national community, although it might not be sufficient to.
cover the cases of Conventions which expressly provide for the
right to denunciation. In any event, the intention of contract-
ing parties to establish an international standard, an inter-
national ordre public,in certain fields should be respected
and not over-ridden by the codification of the law of treaties,

The A.L.I. draft's approach to the question of separability
of treaty provisions differs from that of Article 57 of the I.
L.C. draft., The latter leaves, in paragraphs 1 and 2(b), the
choice between the suspension and termination of the whole
treaty or of part only of the treaty to the aggrieved party, and
seems to exclude partial termination or suspension altogether
in the cases contemplated in subparagraphs 2(a) and (c) (see
paragraph 45 above). The A.L.I. draft seems to exclude the dis-
cretion of the aggrieved party and to make the choice dependent
on objective criteria. It leans in favor of terminating separ-
able parts of the agreement where auch parts objectively exist
and it subjects the termination of the entire agreement to the
more exacting conditions of its Sec. 158 (1) (c). ‘

Paragraph (2) of Sec. 158 of the A.L.I draft states that the
exercise of the rights to suspension or termination by the
aggrieved party does not deprive that party of the claim for
violation of international law that accrues to it as a result
of the violation of the agreement. For the reason, explained by
I.L.C. particularly in its 1964 report (paragraph 18), the
Commission decided to exclude from its codification of the law
of treaties matters related to the topic of State responsibility
and to take them up when it comes to deal with that topic itself.
In 1963, the Commission included, however, a specific reserva-
tion on this matter in Article 26, paragraph 5 (formerly
Article 63 paragraph 5) which article in the 1966 draft is en-
titled "Application of successive treaties relating to the same
subject-matter". The provision reads as follows:

"5. Paragraph 4 [stating the law for the case when the
parties to the later treaty do not include all the
parties to the earlier one] is without prejudice to
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Article 37 [agreements to modify multilateral treaties
between certain of the parties only] or to any question
of the termination or suspension of the operation of

a treaty under Article 57 or to any question of respon-
sibility which may arise for a State from the conclusion
or application of a treaty the provisions of which are
incompatible with its obligations towards another State
under another treaty."

In addition to this clause which covers only the case of a
breach of a treaty by the conclusion and application of another
treaty, the Commission inserted in 1966 a new article (Article
69) on "Cases of State succession and State responsibility" which
is a general saving clause in regard to questions of responsi-
bility arising from breach of a treaty. Article 69 reads as
follows: :

"The provisions of the present articles are without
prejudice to any question that may arise in regard
to a treaty from a succession of States or from the
international responsibility of a State."

" The last clause of Sec. 158(2) of the A.L.I. draft refers to
the problem of international adjudication. This is a question
which is outside the scope of the present report. It has already
been the subject of papers submitted to the Study Group at an
earlier occasion by Professor James F. Hogg in Memorandum No. 4
and by this writer in Memorandum No. 3. The subject was discuss-—
ed at the March,. 1966 meetings of the Group. In the 1966 I.L.C.
draft it is treated in Article 62 (formerly 51).

V. Concluding Observations

Draft Article 57 is a necessary provision. Its main content
conforms to general principles of law and its concrete provisions,
as they have emerged from the deliberations of the International
Law Commission, are equitable, well drafted and clear.

In the present memorandum, attention has been drawn to a few
points where improvements of the existing text would appear to
be desirable. Of these, the following appear to be the most
important: In the definition of "material breach" in paragraph
3(b) the character of the violated provision and not also the
character of the violation itself is made the exclusive criterion.
The same applies mutatis mutandis to the formulation of the re-
guirement for the applicability of paragraph 2{c).

The question to what extent the breach of an ancillary pro-
vision, e.g. of an arbitration clause is a material breach might
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possibly be clarified in the text of the article.

- Further attempts should be made to protect general multi-
lateral treaties, in particular humanitarian conventions, against
the adverse affect which sub-paragraph 2(b) and possibly also
sub-paragraph 2(c) might have on their security.
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THE AMERICAN SOCIETY OF INTERNATIONAL LAW

Study Group on the Draft Articles

on the Law of Treaties

Report on the Meetings held
on March 11 and 12, 1966

By the Rapporteur

Draft Articles on Peremptory Norms of International Law
[Articles 37 and 251
50 /

The Study Group had been furnished with a memorandum on
these two articles prepared by the Rapporteur [Memorandum
No. 3, February 1966.] In regard to the Rapporteur's
criticism that the existing draft of Article 37 does not
identify the peremptory rules of international law, that it
does not provide even in general terms any indication as to
what are and what are not peremptory rules, and that the text
leaves everything to be worked out in state practice and by
the jurisprudence of international tribunals, one participant
replied that the generality of the provision of Article 37
was in his view unavoidable. He was of the view, however,
that the second part of Article 37 ["which can be modified
only by a subsequent norm of general international law having
the same character®] should be deleted. He believed that a
universal agreement of a non-peremptory character can deprive
a norm of its peremptory character.

Another speaker supporting this view pointed out that,
e.g., a law which outlaws gambling contracts can be repealed
by a law which is not a peremptory norm. To this the reply
was made that in this regard the municipal law analogy breaks
down because in municipal law legal norms, peremptory and
otherwise, emanate from the legislature and regulate, inter
alia, contracts entered into by private persons. Under the
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concept of jus cogens as contemplated by the ILC, both the
peremptory norms and the transactions purporting to be
regulated by them are derived from states, It was also said
that a norm which could be repealed by a non-peremptory norm
was, for this reason, not a peremptory norm.

One participant emphasized, as had also been reported in
Memorandum No. 3, that the views of the ILC members as to what
rules are peremptory showed a very great variety. One ILC
menmber felt that all peremptory rules can be derived from the
United Nations Charter. This speaker also dissented from the
observations contained in Memorandum No. 3 concerning the jus
cogens character of the provisions of the Genocide Convention
and the relationship between the London Agreement of August 8,
1945, as amended in Berlin on October 6, 1945, concerning crimes
against humanity and the ruling of the Nuremberg Tribunal on
. the one side and the provisions of the Genocide Convention on
" the other (page 22 of Memorandum No. 3). The speaker said
that the International Military Tribunal had ruled only on
the question of its own jurisdiction and not on whether or not
acts of genocide unconnected with the war or with war crimes
were international crimes. To this the reply was made that
following the Berlin Protocol of October 6, 1945, the Nuremberg
Tribunal had interpreted the substantive provision of Article
6(c) of its Charter defining crimes against humanity.

Several speakers were of the opinion that the important :
point was the principle that there are peremptory rules of ’ . &
general international law znd that the question what these ki
norms were was of secondary importance. One participant
suggested that Article 37 be replaced by the following text:

“The validity of treaty provisions shall be
determined with reference to existing international
law and the Charter of the United Nations as well
as the provisions of this convention.".

It was said that Article 37 may not mean very much in
practical terms at present but it may gain actuality in twenty
to thirty years.
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One speaker informed the group of a recent case which had
been decided by the Constitutional Court of the Federal Republic
of Germany* where the guestion of international jus cogens had
been directly at issue, A Swiss company, the speaker reported,
had claimed that a taxation treaty between Switzerland and the
Federal Republic of Germany which permitted the Federal
government of Germany to levy a certain tax [relating to the
equalization of war burdens] also upon Swiss nationals was
contrary to a jus cogens rule of international law which the
company claimed forbade states to tax aliens in connection
with war expenditures. The Federal Constitutional Court took
the Swiss company's allegation very seriously but came to
the conclusion that the alleged jus cogens rule of international
law did not exist and therefore decided against the Swiss
appellant company.

One speaker commenting on this incident stated that, as
conceived by the International Law Commission, the question of
the validity of an international treaty because of its
repugnance to a peremptory rule could not be raised by a
private litigant in a municipal court. To this the reply was
given that under the Basic Law of the Federal Republic of
Germany the general rules of international law formed part of
federal law. If the appellant's contention had been correct
that the German-Swiss treaty violated a peremptory rule of
international law then the Constitutional Court would have
been under the obligation to disregard the offending treaty,
~i.e., to treat it as void and to apply the peremptory rule .
of international law.

One speaker gave as a possible example of a peremptory
norm that had ceased to be such a norm the views expressed in
1923 about the abhorrent and objectionable character of the
Greek-Turkish Agreement on the Exchange of Populations.

After World War II, notwithstanding this view, compulsory
exchanges of populatlons had however, been ordered on a large
scale,

* Entscheidungen des Bundesverfassungsgerlchts, Volume 18
1965, at page 441.

‘¥
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In reply to this it was said that the criticism of the
1923 Convention had been based on the views of writers and on
non-committal government statements and that it was proved in
1945 that a peremptory rule prohibiting transfers of
population did not or not yet exist. The example of the
Swiss-Germany taxation treaty illustrated how unlimited the
possibilities to claim the existence of peremptory norms
were and how easy it was to base on this claim the allega-
tion that a treaty is void.

A speaker raised the cuestion of what the expression
"having the same character” in Article 37 meant,

The opinion prevailing in the Grocup was that Article 37
represented a basically desirable development. One speaker
said that Western lawyers should not believe that the
principle of jus cogens was contrary to Western interest.

A precise definition remained, however, to be achieved. The
speaker suggested that the norms of jus cogens are those which
protect important interests other than those of the contracting
states. Such interests include those of individuals ox groups,
the organized world community, and third states. The norms
of jus cogens could therefore be divided into three categories:

1. Rules protecting basic interests of indi-
viduals or groups (protection against genocide,
safeguarding human rights, humanitarian treatment
of prisoners of war and of civilian populations
in time of war, etc.);

2., Rules protecting the interests of the
organized community of nations as such (e.g., rules
governing the activities of international organs ;
such as the I.C.J.); L

3. Rules protecting substantial interests
of third states (e.g., freedom of navigation on
the high seas or innocent passage through the
territorial sea.)

It was said that it was necessary not to go too far in
formulating grounds of the invalidity of treaties. It was
necessary to balance stability and change,

11
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A speaker pointed out that the generality required for
the emergence of new rules of jus cogens implied that all the
important parts of the world must agree to the emergence
of such a new rule., Such a new rule could, therefore, not
emerge without the approval »f a great Power and the
assurance could, therefore, be given to the Senate of the
United States that the rest of the world will not establish
peremptory rules against the United States. To make this
clear, the speaker said, was more desirable and more realistic
than to insist on compulsory judicial adjudication on the
question of the existence of a peremptory rule, To subject
to compulsory jurisdiction of the I.C.J. the problems now
proposed to be regulated by the less ambitious provisions of
draft Article 51 would, one participant said, be a concealed
revision of the Charter. The importance of these issues,
another speaker added, dims the chances of an agreement on
‘compulsory adjudication. One participant pointed out that
the United States has always been more inclined to accept
compulsory jurisdiction to interpret treaties than compulsory
jurisdiction to interpret and apply customary law. The
procedures contemplated in Article 51 should, if possible; be
improved without insistence on compulsory adjudication.

One participant emphasized that jus cogens should not be
identified with the Charter provisions. Another speaker said
that he would prefer to include in the text of Article 37 a
‘possible catalogue of peremptory norms but if this could not
be achieved he would prefer having the present text in the
draft to having no provision on jus cogens. There was the
danger that a Diplomatic Conference might prefer to drop
Article 37 altogether if it was made more specific.

Several speakers emphasized that the idea of a higher law
was desirable. However, ancther speaker pointed out that the
prestige of the ILC was very great and to put the rubber stamp
of the ILC on the existing text without clarification will
provide a perfect citation for everybody who wants to allege
the invalidity of a treaty.

One speaker pointed out that another suggested function
of jus cogens was that new states were not free to reject a
peremptory norm while they claim the right not to recognize
other rules of international law which were created before
they acceded to independence. It was said that while Article
103 of the Charter has not been the starting point for a great
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deal of practice, it has buttressed the view that the Charter
is a higher law and this has been beneficial. This does not
increase arguments but helps to focus the argument on the
more important matters.

Several speakers commented on the problém of separability
and on the question of the alleged or real retroactive opera-
tion of peremptory norms.

Draft Articles Relating to Substantive Grounds for the '

Invalidity of Treaties Other than Violation of a Rule

of Jus Cogens

The Study Group had beer furnished with a memorandum
(Memorandum No. 4) by Professor James F, Hogg which dealt with.
Articles 31-36, 46, 51, and 52 of the ILC draft. This series
of articles, it was said, represented compromises of differ-
ing and inconsistent positions. The high degree of abstraction
made this series of articles highly susceptible of abuse.
Article 51 overlaid them all.

Article 31 (provisions of internal law) with Cross-References

to Article 34 (error)

In commenting on the relationship between Article 4 and
4(bis) on the one hand and Article 31 on the other, it was
pointed out that the former were only technical and the real
problem was in Article 31.

The debate centered around the criticism of the word
"manifest”" in Article 31. While one speaker characterized it
as very vague and ambiguous, another believed that it repre-
sented an acceptable compromise between the two extreme views
of the general irrelevance, and of the relevance in all cases,
of violations of the internal law of the State Party.

The group also discussed the suggestion that the words
"provision of its internal law regarding competence to con=.
clude treaties" might be replaced by the words "in violation
of a provision of its internal law." Several speakers main-
tained that the rules of internal law which were relevant
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under Article 31 were the rules regarding competence to
conclude not a concrete treaty but "to conclude treaties,"
The provision did, therefore, not relate to substantive rules
of internal law but only to the question whether the organ
or organs whose consent was required had given that consent,

One speaker pointed to the difficulty of drawing the line
between jurisdiction and substance in this connection. He
gave as an example the fact that an appeal was pending before
the Constitutional Court of the Federal Republic of Germany
in which it was alleged that the Federal Government of Germany
had lacked competence to confer, by the Rome Treaty of 1957,
certain powers on the Council of Ministers of the European
Economic Community [Common Market].* The view was expressed
that this may be a question of substantive constitutional law
and not of competence to con:lude treaties. One speaker said
that the violation of an int=2rnal substantive law was usually
less "manifest" than the violation of the law regarding com-
petence. In regard to the effect of internal law under
Article 31 attention was drawn to Article 34 [error] and to
the fact that the latter article was drafted in such a way as
not to exclude errors of law. Article 34 covered all possible
conceptions of error, error by one party, mutual error, error
of international law, error of regional law and error of
municipal law, Attention was drawn also to the fact that
Article 34 stated affirmatively that a state may invoke an
error, etc. It was also pointed out that Article 34 (1966
. text) spoke of "an error in a treaty."” In the case concerning
the validity of the German ratification of the Common Market
Treaty referred to earlier it could, one participant said, not
be claimed that the error of the Federal Government of Germany
(if it was an error) that it had competence to confer powers
on the Council of Ministers of the E.E.C. was an error "in
the Rome Treaty."

The question was raised how Article 31 related to multi-
lateral treaties and what the functions of the depository of
such a treaty were in regard to it; in particular, whether
the depository was under the obligation to inquire into the

* Under West-German Constitutional Law the Federation may, by
legislation, transfer sovereign powers to international
institutions. (Rapporteur).

.
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provisions relating to the conclusion of treaties of all the
countries of the world, One of the participants referred to
an incident relating to an African State which deposited the
instrument of ratification of a treaty, but later decided that
the treaty should have been submitted to its legislature.

The legislature consented to the ratification, but subject to
a reservation, The depositary suggested to the State con-
cerned that it renounce the treaty and then sign and ratify

it again subject to the reservation.

Attention was drawn to the fact that Article 30 made the
articles under consideration (Articles 31 through 37) an
exclusive or exhaustive list of the grounds of the invalidity
of treaties,

The question of the authority to denounce treaties was
also discussed in connection with Article 31, The diplomatic-
technical rules on this question are, of course, to be found
in Article 49, which refers to Article 4; but the question
of the authority under internal law in the context of Article
31 may also arise. In this connection reference was made to
the exchange of views between IMCO and the United States
Government on the necessity of full powers to denounce a
treaty. >

One participant put the guestion whether a treaty was
"in force" if there had been z "manifest" violation of internal
law. The answer given by one speaker was that, until the State
concerned raised the question the treaty was in force,
("A state may not invoke, etc,"). The State whose internal
law regarding competence to conclude treaties was violated
may, however, lose the right to invoke it by estoppel, etc.

Attention was also drawn to the difference in the formula-
tion of Article 31 (A State may not invoke . . . unless) and
-‘Article 34 (A State may invoke . . .).

Article 32 (Specific restrictions, etc.)

Article 32 was drafted in terms of bilateral treaties, one
participant pointed out ("of the other contracting State").
Another speaker drew attention to the fact that the "manifest”
rule of Article 31 did not apply to the circumstances of
Article 32. At conferences convened to draft multilateral
treaties it was only the secretariat which looked at the
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credentials and the authority of representatives, one -speaker
said, while the other representatives do not.*

Article 33 (Fraud)

Several speakers questioned the necessity of a separate
article on fraud, in addition to the article on error (Art. 34).
The basic concepts of "fraud" in Anglo-2merican law and of
"dol" in French law were discussed, as well as the question
whether recklessness could or should be equated to fraud ;
("culpa lata dolus est"), Fraud, it was said, is inconsistent
with the element of good faith and fraud was sufficiently
different from error to justify separate treatment in the
draft. Article 33 dealt only with the fraudulent conduct of £
another contracting State. Fraud by a third State, it was ;
explained, might be covered by Article 34 (error). Moreover,
"fraud" dealt with matters outside the treaty while the scope
of error relevant under Article 34 was limited to an error in
a treaty.

The Group also considered the problem of the imputability
of fraud, i.e., a situation where some representatives of a
State and not others may have the knowledge of facts which
knowledge makes the conduct fraudulent. The question was
how to get back from the agent to the governmment.

Article 34 (Error)

Having already considered Article 34 in connection with
Article 31 (supra) the Group resumed the examination of the
error article., It was said that the expression "in a treaty"”
may not be the final wording. The expression "in a treaty"
goes behind the actual text of the treaty and relates to the
whole context. This follows from Article 1 and Article 69 of
the draft codification. It was also pointed out that the 1963
draft used the term "error respecting the substance of a
treaty" which, in January, 1966, was changed to "error in a
treaty." | ’

o AR oy oy 4y
4 =7

* There is, however, usually a credentials committee which
reports to the Conference. (Rapporteur),

EaR
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To the question how substantial an error must be to have
the consequences set forth in Article 34 the reply was given
that it must have formed an essential basis of the party's
consent to be bound by the treaty.

By way of illustration how the concept of error worked in
present-day international practice, one of the participants
described the situation which had arisen when a Latin American g
country became a party to the Single Convention on Narcotic g
Drugs by which it undertook tn suppress, inter alia, the
chewing of cocoa leaves. Later the State concerned came to
the conclusion that it was not able to suppress cocoa-leaf
chewing and that its ratification of the Convention had been
effected by mistake, i.e., in error within the meaning of g
Article 34. The State wanted to enter a reservation in regard
to cocoa-leaf chewing. It was advised, however, that its rati-
fication had not been voidable for error, but that it had
acted in the hope of being able to deal successfully with the
cocoa leaves problem. This disappointed hope could not be said
to be an error and, as in the similar case of the African
State referred to earlier in the debate (re Art. 31,) the
appropriate procedure to follow was to denounce the Convention
and to accede to it again with a reservation as to the
. suppression of the chewing of cocoa leaves. The error had
at best been an error in the assessment of possibilities, not
an error "in the treaty."”

In regard to paragraph 3 of Article 34 it was explained
by one speaker that it applied to agreed errors (relating to
the wording) only, which is made clear in Article 26. Another
speaker expressed this idea by saying that paragraph 3 of
Article 34 limited its paragraph l. One participant said
that when it had been discovered that in amending Articles
23, 27, and 61 of the Charter it had been overlooked that a
consequential amendment of Article 109 of the Charter was
necessary, it had been considered by delegations to settle the
question through a "correction of error" as contemplated in
draft Article 26.% | '

* However, the General Assembly proceéded by adopting under ;
Article 108 of the Charter a (new) amendment to the Charter: 4
G.A. Res. 2101 (XX) of December 20, 1965, increasing the number
of votes required under Article 109(l1) from seven to nine.
(Rapporteur) . :
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Articles 35 and 36 (Coercion)

In explaining the relationship between Articles 35 and 36
(coercion) on the one hand and Article 37 (jus cogens) on the
other, one participant said that in Articles 35 and 36 the
question to be examined was whether the consent of the State
had been validly given, while in the case of Article 37 the
fact was that the consent had been given and the treaty was
nevertheless void because it conflicted with a peremptory »
norm of general international law. This speaker found the .
allegation of an overlap between these articles (35 and 36 on
the one side and 37 on the other) difficult to agree with.

It was explained to the Group that there was not much dif-
ference between the 1963 and 1966 texts of Articles 35 and 36,
but that an important change had been made in January, 1966, : ’
in regard to the loss of the right to invoke force as a [
ground for invalidating the treaty (estoppel). Under the 1966 :
text of Article 47 estoppel does not operate in cases of
coercion; Article 35 (coercion of a representative) is no
longer listed among those listed in Article 47. Article 36 3
(coercion of a State as distinguished from coercion of its » 2
‘representative) had not been listed in the 1963 text of
Article 47 either,

As an example of the situation covered by Article 35
(coercion of a representative of a State) which was part of
recent history, the treatment of President Hacha of
Czechoslovakia by Hitler and his assistants on March 14/15,
1939, was given when President Hacha was forced "to place the
Czech people under the protection of the Fuhrer,"

One participant drew attention to a recent memorandum by ' %
Hungary in which Hungary claims that certain German-Hungarian : B
agreements concluded in 1944 had been agreed to by Hungary :
under coercion and were therefore void. The speaker indicated : :
that he would attempt to obtain a copy of the Hungarian memo-
randum for the Study Group. ‘ '

The opinion was expressed that the distinction between
Articles 35 and 36 was not great. In the case of the coercion
of the representative of the State personally the expression
of the State's consent shall be without any legal effect
(1966 text); under the 1963 text of Article 35 the expression
of consent would have been voidable, not woid. 1In support of

TRy T e
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the change it was mentioned that the coercion of the repre-
sentative may color his report to his government, the evalua-
tion he gives, etc.

One participant expressed the view that Article 35 was an
escape mechanism of minor importance.

It was emphasized that Article 36 was now lex lata; the
existing differences concerned the question what "force" was,
Article 36 was, however, not retrospective beyond the entry
into force of the Charter. Article 107 of the Charter pro-
tected the Peace Treaties of 1947 and 1951.

One speaker expressed his misgivings concerning Article
36, which in its present wording expressed the Commission's
feeling of righteousness and was capable of broad application.
If Mainland China were induc2d by the use or threat of force
to become a party to the Test Ban Treaty of 1963, would this,
the speaker asked, involve the nullity of the whole Treaty?
Another member of the Group suggested that Article 36 should
use the same language as Article 35 and should declare void
not the Treaty, but the expression of a State's consent to
be bound by it. It was emphasized that apparently Article
36 did not mean what it said and that in such a situation
the treaty remained in force among the States which had ac-
cepted it not under duress, If this is so, another partici-
pant submitted, another problem might arise: Suppose that
- the acceptance of a multilateral treaty by State A was pro-
cured by force; can State B, on learning that A's acceptance
is void, claim that the acceptance of the Treaty by A had
formed an essential basis of its (B's) consent to the Treaty
and invoke the error about A's acceptance to invalidate its
own consent under Article 34?2

Ccomments of the group on selected aspects of the remain-

ing articles considered on the basis of Memorandum No. 4.

Article 51

Article 51 speaks, it was pointed out, of a party alleging
the nullity of a treaty. Elsewhere in the draft different .
expressions are used and the question was what was the dif-
ference between them: "invalidating a party's consent,"”
"without any legal effect," "void," "nullity."
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The importance of the rcgulation of the problems dealt
with in Article 51 (procedur« concerning allegations of
nullity, etc.) was stressed by several speakers, and the
arguments for and against the solution proposed in Article 51
made in this connection were similar to those submitted
earlier in connection with the question of jus cogens.

Article 63

On the question of the application of treaties having
incompatible provisions (Article 63) reference was made to
Mr. Tunkin's claim that agreements relating to the stationing
-of troops in Laos which were incompatible with the 1962 Agree-
ment on Laos were void, Other examples were also mentioned
such as the 1948 Agreement on the River Danube* which was
in conflict with prior treaties on the subject (the statut
définitif du Danube of 1921** and others).

One participant mentioned the situation which had arisen
when Belgium, the Netherlands and Luxembourg concluded an
agreement inter se of which it was alleged that it was incon-
sistent with the Treaty of Rome establishing the European
Economic Community. The Court of the European Communities in
fact so held; but it did not decide that the Benelux agreement
was void, but the municipal statutes of the three States which
gave effect to the Three-Power Agreement in the internal legal
systems of the three countries. The Court of the Communities
did not adjudicate on the validity of the Three-Fower Agreement
as such. Another participant raised the question whether the
E.E.C. Treaty did not have the character of jus cogens for the
Members of the Community. In reply the view was expressed
that only norms of.-general international law could have the
quality of peremptory norms,

There was considerable support for the existing text of
Article 63 among the members of the Study Group. There might
be a situation, one speaker said, where the second treaty was
originally an empty shell, but if the first treaty with which
the second treaty conflicts is terminated by agreement the
second treaty can be applied without anybody‘’s rights being
violated., Such a solution of the difficulty would not be
possible if the second treaty were "void."

* U.N,T.S. Vol. 33 pp., 197 £f
** L N.T.S., 26, p. 174, 17, A.J.I.L. (1923) Suppl. pp. 13-27
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Article 46

In a short discussion of the provisions on separability
(Article 46) it was said that paragraph 3 was the difficult
part of the article. Doubts were also expressed about the
appropriateness of the special treatment of fraud (Article
46, para. 4) entitling the "innocent" party to invoke the
fraud with respect either to the whole treaty or to particular
clauses alone, This introduces a punitive element into the
draft which ought to be more properly postponed until the
questions of responsibility and remedies are the subject
matter of codification. Frauds may vary. The analogous

~provisions of Article 42, giving the innocent party or parties

the choice between terminating or suspending either in whole,
or in part, was subjected to the same criticism.

Article 42

On a matter of detail, one participant asked why Article
42, para. 1 and para. 2(b), contained the words "in whole or
in part," while these words were not contained in paragraph
2(a) and (c). This, it was said, was probably a drafting

-oversight.

Article 46

In support of the special treatment of fraud in Article
46(4) it was said that the choice given there was not a remedy
for the fraud. The victim has simply been given an option.

To this the reply was made that the inter-dependency or the
absence of it should apply and the guilty State should not be
deprived of the inter-dependency criterion. Another member
of the Group added that a "leonine treaty" might result, to
the detriment of the guilty party.

Article 52

Attention was drawn to Article 52, para. 2, which was to
the effect that if the nullity of a treaty results from
fraud or coercion imputable to one party, the provision of
paragraph 1 of the Article may not be invoked by that party.
This provision, which does not apply to error, was a justifica-
tion to keep fraud and error separate.
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