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BACKGROUND

In 1933, the heads of fourteen Indian families living near Lubicon Lake petitioned the
federal government, They stated that they were treaty Indians and mostly members of the
Whitefish Lake Band, which had received a reserve in 1908. However, the families said they
lived apart from the Whitefish Lake Band and that they wanted a reserve of their own at
Lubicon. Lake.

In 1939, the government agreed to recognize them as a band and to provide a 25.4 square
mile reserve for their population of 127 people, in accordance with the provisions of ‘Treaty 8.

The Second World War intervened and, in the years following, the claim was not pursued.
During this period the band was meated like all other bands. It received. government: support
for housing, band salaries and administration, education and social assistance.

THE LUBICON CLAIM

In 1980 the Lubicon Lake Band filed a statement of claim in the Federal Court of Canada
against Canada, Alberta and various oil companies.

The Lubicon claim was in three parts:

- they had aboriginal title; failing that,

- they were within the Treaty 8 area and were entitled to a settlement based upon its

benefits; and failing that,

- they were promised a reserve which they had yet to receive.

On ny add
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In their statement of claim, the band maintained that it represented approximately 200
people who sought title to 25,000 square miles -- approximately 10 per cent of the province
of Alberta -- along with $1 billion in damages, Since the federal court can Only hear actions
against the federal government and its institutions, the band later initiated a second action
against Alberta and 11 oil companies in the Alberta counts. :

The band’s billion dollar claim, and a later demand that oil and Bas activity be shut down,
Captured the attention of the media.

The federal government has not accepted the band’s claim to have aboriginal tide --
thereby rejecting their claim to 25,000 square miles -- since aboriginal rights to land had been
dealt with by Treaty 8. It is, therefore, the second or third parts of the claim which Canada
has accepted and has been trying to settle,

The basis of the claim is found in Treaty No. 8, signed in 1899 between the Federal Crown
and the Indians of Northern Alberta, among others. The Treaty provides for one square mile
of land for a family of five, or 128 acres per Indian, plus other benefits. Both the federal and
provincial governments acknowledge that the land’ is owed and that the Treaty claim is valid.
The main obstacle to final settlement is the band’s continued demands for monetary
compensation,.

Albena has offered the Lubicon Lake Cree 95 square miles of land for a reserve, inclusive .
of mines and minerals, This meets a demand of the band and has been accepted by it. It
would create the sixth largest reserve in Alberta, even though the Lubicon Lake Band is only

' the 29th largest band in the province.

In addition, in a formal offer made in January 1989, Canada offered $34 million to build a
new community including up to 133 new houses, a band office, sewer and water System,

- community hall and school. Canada also offered to provide another $10.4 million for an
economic development package, all of which would not prejudice any further court challenges
the Lubicon Band might launch to win additional compensation under Treaty 8.

Both the Alberta and Canadian governments have tied repeatedly to resolve the claim.
Numerous attempts have been made to settle outstanding differences but to date all offers
have been rejected. Forrunately, land is no longer an issue ag the band has agreed to the
provincial offer of 95 square miles to create a reserve.

Compensation is the remaining issue in this dispute. Both governments are offering a total
of $15,000,000 to be used for socio-economic development without restriction on its use.
There would be no tax on any of these funds.
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The band now seeks $170,000,000. Its case against Canada is a demiand for the band’s
she of programs and services since 1899 -- an issue which Canada has invited the band to
pursuc in the courts. The Lubicon Lake Band has refused to do this.

In 1984, it started an appeal to the United Nations Human Rights Committee, The
Committee’s finding confirmed what the Government of Canada has already acknowledged -+
that an obligation to the Lubicons exists which must be settled.

The Human Rights Committee found that the offer which Canada has already made to the
band is fair and reasonable and would meet any obligation Canada has under the International
Covenant on Civil and Political Rights. After examining the facts, the U.N. agreed that the ©
government offer to the Lubicon Lake Indians is an appropriate remedy. When this decision
was released in May, 1990 the Minister for Indian Affairs and Northern Development, Tom
Siddon, indicated the government's desire to resolve this matter and expressed the hope that
band leaders would accept the offer. —

The Lubicon leadership has so far refused. The government cannot impose a settlement on
the band.

Operations Directorate

Communications Branch

DIAND
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The Secretary~General of the Unitad Nations presents his complimant: to

the Permanent Representative of Canada to the United Nations Office at Genava

+++ and has the honour to transmit herewith, the text, in English and in Frarch,

of the views adopted by the Human Rights Committee on 26 March 1990,

concerning communication No, 167/1964, submitted to the Committae uncer the

Optional Proétecel to the International Covenant on Civil and Political aights

by Bernard Ominayak, Chief of the Lubicen Lake Sand. The text of two

individual opinions is attached to the Committee's views.

In accordance with the established practice of the Human Rights Comn: ttee,

the taxt of the views and of the individual opinions appended thereto, a3

contained in document CCPR/C/38/0/167/1984 will be made public,

t
( 27 April ie
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OSEX Pacte international RESTREINTE®\2 ep) relatif aux droits civils cepeyevaav9yta)ae et politiques 28 mars 1990 °
FRANCAIS

ORIGINAL +: ANGLAIS

CRON he eines om =

COMITE DES DROITS DE L'HOMME

Trente-nuitiéme session

DECISIONS

Communication No 1867/1994

: Se par : ‘Bernard Ominayak, Chef de la bande du lac Lubicen
(représenté par un avocat)

Anzon de : La bande du lac Lubicou

Eben partie concerné : Canada

‘Date de la communication : 14 février 1984

Sfdranceg : : Décisions antérieures - CCPE/C/WG/23/D/167/1984

(4écision au 9 novembre 1984
prise en application de

liarticale 91)

~ COPR/C/27/D/167/198¢@ (désision

grovisoize du 10 avril 19:36)

= CCPR/C/30/D/167/1984 (désision
‘ 4u 22 juillee 1987 sur ia

racevabilizé)

= CCPR/€/36/D/167/1984 (nouvelle

@écision provisaire, du
14 juillee 1989)

Date de 1s présente ,
agcision : 26 mars 1990

Le 26 mars 1990, le Comité des droits de l'homme a adopté. le texte de sas

comstatations, conformément & l'article §, paragraphe 4 du Protocole facultztif£,

concernant la communication No 1467/1984. Ce texte est reproduit en annexe zu

présent document. ;

* Rendu public par décision du Comité des droits de l'homme.

e

90-08170 8477M (F) fave

‘tw , 
|
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CONSTATAIIONS DU COMITE DES DROITS DE U'SONME (ARTICLE S$, PARAGRRPHLE 4DU PROTOCOLE FACULTATIY CONCERNANT LE PACTE INTERNATIGNAL RELATIF avgDROITS CIVILS ET FOLITIQUES) ~ TRENTE-RULTIEME SESStON

.

concernant

La_communication No 1467/1984

Prdésentse sar : Le chef Bernard Cminayak at la bande du lac Lubi:on
(représentss par un avocat)

Au_som de : La bande du lac Lubicon

parti rsh: Canada

Rata de la communication : 14 fevrier 1984 (date de la communication initiate)

Date de la décision sur
larecevabilita ;: 22 judllee 1987

» eréé an vertu de l'article 28 du Pacza
iuternational relatif aux droits civila et Politiques,

Réunji le 265 mars 1990,

Avant schevé 1' examen de la communication No 1467/1984, prasentée par la chet
BH. Ominayak et la bande du lac tubicen en application du Protocole facultatis
comcernant le Pacte international relatif aux droits civils et poltiques,

Ge toutes les informations éerites qui lui ont ét8 f2urnies
par l’auteur de la commucication et par l'Ztat partie,

‘Adoote le texte ci-~apres ?
: Seents | tart ,

| «paragrapke 4. du Protecolea gaculratif +*/

1. L*auteur de la communication (premiare lettre datée du 14 février 1984, ec
lettres postéricures) est le chef Bernard Oninayek (ai-aprés appelé l‘autuur), de
ia bande du lac Lubicon (Canada). 11 est veprésenté par un avocat.. -

2.1 -L'auteur fait état de violations, par le Gouvernement canadien, du droit que
posséde la bande du tac Lubicon de disposer 4'elle-méme et. en vertu de cu droit,

_ da adterminer librement soa statut politique et pourguivre son développemune
économique, social et oulturel, aiasi que de son droit de disposer de sex richesse::
et ressources naturelles et de oe pas étre prives de ses propres moyens du
_Subsistance. Cas violations seraient contraires aux obligations contracties paz Lie
Canada aux termes des paragraphes 1. 2 et 3 de l’asticle premier du Pacta
internatioual celatif auz droits civils et politiques. — a

Ss/ ‘Les textes de deux opinions individuelles sounis respectivement pas.
MM, Niguke Ando et Bertil Wennargren..Zigurent ean appendice.

003584
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2,2 Le chef Oninayak dirige et représente la bande du lac Gubicon,
des Indiens cree vivant @ l'intérieur des frontiéres du Canada, dans la province de
i‘Alberta. Ceux-ci sont soumis @ la juridiction du Gouvernement faderal du Canada, |prétendument en vertu de la tutelle exercée par le Gouvernement canadier sur les
Bations indiennes et leurs terres situées en territoire Gapadien. La baade du lac
Lubicon, qui a comscience de son identité, constitue un groupe économiques e+
socio-culturel celativement autonome. Depuis des temps immémariaux, ses meniares
habitent, chasseat, péchent et pratiquent le commerce des fourrures sur un
territoire de 10 000 kilometres carrés en Alberta du Nord, Comme Son tersitsire
est difficile d'accés, jusqu'é une date récente elle a eu peu da contacts wee dex
non-Lladiens. Les membres de la bande parlent essentiellement ie cree. Nor preug
sont ceus qui ue savent ai parler, ai lire, ai éerire l'anglais. La bande consexive
Sa culture, sa religion, sa structure politique traditionzelles et son dco:onie de
subsistance,

qui rec soupe

2.3 Par Ja loi sur les Indiens de 1970 et le Traité Ne 8 du 22 juia 1899
(concernant les droits fonciers des aboriganes ex Alberta du Nord), le Socvercement
Canadien aurait reconou le droit des habitants originels de cette région &
poursuivre leur mode de vie traditionzel. Malgré ces lois et accords, le
Gouvernement canadien a autorisé le Gouvernement de la province de l'Alvert &
exproprier le territoize de la bande du lac Lubicon au profit @’intércées di: .
sociétés privées (octroi de concessions pour la prospection de pétrole et le gaz).
Le Canada est accusé d'avoir ainsi violé le droit de la bande & détecminer
librement son statut politique et & poursuivre son développement Sconomigqu», social
et cultural comme le garantit le paragraphe 1 de l'article premier du Pacts. Cui
Plus est, les activites de prospection de ressources énergeétiques sur je tavritoire
da la bande violeraient le paragraphe 2 de l'article premier du Pacte, qui accorde
& tous les peuples le droit de Gisposer de leurs richessas et ressources
Matur@lies, En detruisant l'environnement et ex Sapant l'assise sconomiqns de la
bande, elles priveraient la bande de ses moyens de subsistance et de la jvuissance
du droit & l'autedétermination garantie par l'article premier du Facte.

3.2 L'auteur déclare qu'il n'a éeé recouru pour cette méme affaire & aucuse autre
procédure d‘enguéte internationale ou de réglement intersational.

3.2 Pour ce qui est de l'épuisement des recours intercnes, il est déclaré que la
bande du lac Lubicon continue de faire valoir ses revendications par les «cies
politiques et juridiques internes, L'administration et les teprésentasts ¢es
sociétés pétroliéres se serviraiest des moyens politiques et juridiques d..sponiszie:
au Canada pour empécher et retarder les actions en justice de la bande Juigu'a ca
que celle-ci finisse par ne plus pouvoir défendre sa cause, parce que si ue
développement industriel de la région, qui S'accompague de la destruction <a milieu
écologique et de l'assise économique de la bande, se poursuit au rythme astuel,
celle-ci ne pourra pas survivre longtemps en tant que nation.

3.3 Ce 27 octobre 1978, des raprésentants de la bande du lac Lubicon ont déposé
aupres du Secrétaire de district charge du cadastre de la province de l'Alberta ure
demande de notification d’opposition (caveat) qui infermerait toutes les parties
intéressées par les terres en question que la bande revesdique us titre ds |
propriété ahorigéne sur ces terres, comme -le prévoit la loi sur les titres fonciars
provineiauz. La Cour supréme de l'Alberta a regu les conclusiogs présontiaes au nem

gr

003585



‘Document disclosed Under the Access 10 Iiformatorrvacti—
Document VUE CE yo! deya Lay BMP E glirormation

COPR/C/38/D/ 1867/1984 hom YT > s~Francaia a ¥
Page 4 PAGE @ OF/DE TLy J

du gouvernement Provincial, qui vont & l'eucontre de la notification doppesiziog,
et celles présentées au nom de la bande du Lac Lubicon. Le 7 septembre 1976, I
Procureur général de la province a déposdé une demande 4‘ ajournement, dans L'at:entedu réglement d'une affaize similaire. Ila été fait droit & ladite requéte. <2
25 mars 1977, le Procureur géndral a toutefois présente a la législacuce
provinciale um amendement & la loi sur les titres fonciers visant i empécher 1:
dépét de notifications d'opposition; l'amendement a ét¢ adopté avec effec
rétroscti£ au 13 janvier 1975, soit une date antérieure au dépde de la notificution
d'opposition par la bande du lac Lubicon. Dang ces conditions, la procedure
engagée devant la Cour supréme, a'ayant plus de raison d'étre, a été asuulés.

3-4 Le 25 avril 1980, la bande a introduit une action aupras de la Cour fédérale
du Canada lui demandant de déclarer son droit sur ses terres, & leur utilisatinz: et
au produit de leurs ressources naturelles. L'action contre le gouvernement
provincial et toutes les sociétés pétroliares & l'exception d'une seule
(Pétro~Canada) 9 étd rejetée pour une question de conflit d'actribution, L'aciieon
assignant en justice le gouvernement federal et Pétro-Canada a été déclarée
zvecevable. —

3.5 Le 16 février 1982, ume action a été introduite aupres du Court of Quesn's
Bench de l‘Alberta, demandant l‘ adoption d’une ordonnance conservatoire pour
arréter la mise en valeur de la sone jusqu'’é ce que les questions relatives ay
droit ravendiqué par la bande 4 ses terres et & ses ressources naturelles aieu: écé
régiées. La but principal de l'ordonunance, déclare L'auteur, était d'empécber Le
Gouvernement de L'Alberta et les sociétés petroliares (c'est-a-dire leg défendeirs)
de continuer & détruire le territoire traditiounel de chasse at de pidgeage de la
nation du lac Lubicon, Cela aurait permis aux populations aborigenes cree di lac
Lubicon de continuer & gaguer leur vie ec assurer leur subsistance en chassan: dans
le cadre de leur genre de vie traditionnel., Selon la communication, la Cour
provinciale s'est abstenue de rendre sa décision durant pras de deuz aus, cepiadant
que les prospections de pétrole et de gaz se poursuivaieot, en méme temps que la
destruction accéelérée de l'assise économique de la bande. Le 17 novembre 198:, la
demande d'ordonnance conservatoire a été rejetée et la bande, bien que sanz
ressources financieres, a été wltérieurement condamade & payer tous les frais ce

. Justice et honorsires d'avocats afferents & l' action.

3.6 La décision du Court of Queen's Bench a fait l'objet d'un recourse devant Ja
Cour d'appel de l’Alherta. La Cour d'appel a rejeté ce recours le ,
11 janvier 1985. Dana son arrét, la Cour d’appel a admis avec la juridicticn
inférieure que la revendication de la bande tendant & obtenic un titre de provided
aborigéne sux ces terres soulevait une importante question de droit qui davai: Stre
tranchée par un jugement, Blle a néanmoins estimé que la nation aborigene dy ‘ac
Lubicon ze subirait aucun domnage irréparable si la mise en valeur des ressources
Se poursuivait iatégralement et que, tout pris en considération, il y avait donc
lieu de refuser 1‘ordonnance.

3.7 Les défendeurs, déclare l'auteur, se sont efforcés de convaincre la Cour ‘que
las populations aboriganes du lac Lubicon n'ont striatement aticun droit de
possession au regard de l'une queiconque des terres dont 11 s'agit, c'eat-a-Jire en

' toute legique, aa reqard de leurs habitations mémes. Sur ce point, la Cour 2.

lane
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déclaré que toute tentative d’expulser les membres de la bande du lac Lubi-on deseas résidences pourrait effectivement donner lieu & des mesures eonservitsi res
d'urgence., tout comme une tentative visant & lui interdire d'accéder & ses
cimetiores traditionnels ow autres lieux communautaires, ou & ses zones de chasse.
Dans sa requéte, la bande du lac Lubicon, alléguant 1' interdiction Q’acies & toutesces zones, a @tayé seg dires par des photographies qui illustrent 1. étendu:
cCommages et par plusieurs declarations sous serment non contestées.
négligeant les preuves fournie par les demandeurs, a conclu que ceuz-
pas demontré que les défendeurs aiext pris, oi méme menacé de
dont i1 s'agit.

des

Maia ia Cour.

ed n':vadens

prendre. les resures

3.8 L'auteur declare que la Cour d'appel a, en droit, fondé aa décision siz sa
propre définition du dommage irréparable. Le critére ratenu est que le do mage
doit Stre tel qu'il ne préte pas & un recours équitable et raisonnable 4evirt un
tribunal et qu'il y aurait déni de justice & refuser de procéder & L'injouction.
L'auteur estime que la nation de lac Lubicon a mamifestement satisfait a cu critace
en preduisant des preuves non contestées concernant les atteintes portévs i seg -
moyens d'existence, & son économie de subsistance, @ ga culture et au mode de vie
1ié & sa personnalité tant sociale que politique. Et pourtant. la Cour a snaclu
que la bande du lac Lubicon a'avait pas démontré l'existence d'un dommacye
izrréparable,

3.9 Ge 18 geveder 1985, les populations aborigénes du lac Lubicon ont yregunte
leurs arguments & uze chambre composée de trois juges de la Cour SUpréme, gour
demander l‘’autorisation d'interjeter appel contre l'arrét de la Cour d'appal de
l'Alberta, Le 14 mars 1985, la Cour supreme canadienne 4 Fejeteé la demande, pune
maniare générale, déclare l’auteur, L'autorisation G’incerjeter appel est ascordée
en fonction des critéres suivants : les questions soulevées doivent étre d‘icdre
public, l’affaize doit porter sur des questions de droit importantes, ou lian, & uz.
titre ou 4 un autre, le dossier est d'une telle nature ou d'une telle possée qu'il
justifie une décision au uiveau de la Cour Supréme canadiense, L'auteur (declare
que les questions soulevées par ia bande du lac Lubicon portaient ugtamme:t sur
l'interprétation des droits constitutiomnels des nations shorigenes, dxoits dont
i'existence a dtd récemment confirmée par la loi constitutionnelle de 198; sur les
recours ouverts aux nations aborigénes, sur les droits de ces populatiaas
concernant la poursuite de leurs activités de subsistance traditionnaljes éazsleurs territoizes de chasse traditionnels, sur le régime juridique applicitle & un? |
vaste partie de l'Alberta duNord, sur las conflits qui opposent les anciiités |
terriennes traditionnelles du Canada et la société industrielle de ce gayi, sur
L'intérée général et lea intéréts des minorités, sur la délimitation des ireits a3 |
autorités par rapport aux droits des individus, sur des considératioas de fustica
Eondamentale et d'équité, sur l'égalités devant la lod et sur le droit & une
protection et & une application égales de la loi. Les quatre pramiéres d ces
questions, pour le moins, estime l'auteur, a’ont pas excore été tranchdes par la
Cour supréme canadienne, et elles relévent indiscutablement des criteres
applicables au regard de l'autorisation a'iaterjeter appel.

4. Par sa ddécision du 16 octobre 1984, le Groupe de travail du Comité das droits
de l'homme a trausmis la communication & 1'Etat partie concerné, en vertu ‘ie |
l'article 91 du réglement intérieur provisaire, et l‘a prié de scwnettre 42g
renseignements et des observations se rappertant & la question de la recavsbiite ce

face
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la communication. Les principaux points qui ressortent des renseignements et
observations regus de l'Etat partie sont repris ci-apres dang les paragrapies !.1
a 5.7 e¢ 6.1 & 6.4.

Epuisement des _recsours internes

$.1 Dans sa communication datée du 31 mai 1995, 1'Etac partie soutieazt ques li
bande du lac Lubicos a'a pas meng & leur terme tous les recours interzes fa'elle a
intentés et que la responsabilité des retards. ayant pu survenir dans les Procidures
de recours a'incombe pas au Gouvernement canadien. L'ftat partie rappelle qu: la
Bande du lac Lubicon, agissant en vertu de son droite legal propre, et le chef
Barnard Omizayakx, agissant & titre persounel, ainsi que conjointement avec d'
conseillers de la baude pour compte d‘autrui, ont engagé trois procédures
différentes, et il] fait observer que leur le litige concernant la demande #e
notifications d'opposition (gavear) déposée par la bande a été tranché. Deux
autres actions intentdes, l'une devant la Cour fédérale du Canada et Liautre devant
ia Cour provinciale (Court of Queen’s Jench) de la province de l‘Alberta, seruient
pencantes.

wt res

$.2 S'’agissant de l'action intentée devant la Cour fédérale, mentionnée dans la
communication, 1'Etat partie rappelle que la bande et ses conseils juridiques cut,
en avril 1980, tcenté d'engager contre la province de l‘Alberta et des sociste:
privées des poursuites devant la Cour féderale du Canada. Or, estime 1’ Etat
partie, oi la province de l'Alberta. ai des extités privées o'auraient pu fern
assignées comme défendeurs devant la Cour féderale du Canada, Au lieu de reprendre
la procedure devant la juridiction compétente, déclare 1'Etace partie, la bandi a
conteste l'exception préjudicielle soulevée paz les défendeurs conceraant la
question de la compétence. Cette procédure a abouti, em novembre 1980, & 2x0
décision juridique défavorable & la bande. Ayant gait appel de cette décision
devant la Cour fédérale d'appel, la bande a été déboutée an mai 1982.

5.3 Aprés la procédure coucerzant la question préjudicielle de la compétence de la
Cour fédérale, une nouvelle action a été intencée, le 21 féveier 1982, devant la
Cour provinciale de l'Alberta, contre la province et certaines personaes mora.as
défenderessesz. Comme il ressort de la communication, la bande demandait que eit
rendue une injonction provisoize. Ea novembre 1983, & 1'iseue d'une longue
procédure, la Cour provinciale a rejets la demande de la bande ex ge fondant sur
i'affaire Erickson c. Wiggins Adjusements Ltd. [1960] 6 WRB. 188, o& étaLen:
exposés les critéres sur la base cesquels un tribunal était habilité & rendre ine
injonction provisoire. Selon ce qui a été jugé dans cette derniére affaire, ccut
demandeur qui sollicite une injonction provisoize est tenu a'établir :

‘ay Qu'd1 existe une question grave qui doit étre tranchée par un jugemust; .

b) Qu'un préjudice irreparable serait causé avant que ce jugement soit rendu
si aucune lajonction n'était émise: et

¢) Que le princize de léquilibre des avantages milite en gaveur de liuctzod
d'une réparation au demandeur.
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L'Etac partie fait ebserver que la Cour provinciale de l'Albecta a tejené ta
demande de ia bande au motif que les demandeurs a'avaient pas prouve qu'il y aurait
prejudice irréparable et qu'une réparation suffisante leur serait accordds si, en
fin de compte, ils gaguaient leur procés.

5.4 Au lieu d'engager un proces sur le fond, la bande a fait Oppel du regut de ga
demande d’iujeuction proviseize. La Cour d’appel de L'Alberta l'a déboutés da cet
appel le li janvier 1985. La demande d'autorisation, prégentés par la panit, de
faire appel & la Cour supraéme du Canada de la décision rejetact ss demande
d‘injonction provisoire a été rejetée le 14 mars 1985, Pres de deux meds us
tard. le 13 mai 1985, ajoute l'Etac partie, le Cour Supreme du Canada a refiad
d'acceder 4 une autre demande de la bande tendant & ce que la Cour dérege & ses
propres regles et réexamine la demande d‘autorisation. Aiusi, déclare l'Bac
partie, la Cour a maiatenu sa régle bien dcablie, qui interdit le réexunen jes

' demandes d'autorisation de faire appel.

5.5 L‘Etat partie estime qu'aprés des retards sussi importants causés par la
procédure préliminaixve et la contestation de ragles de procédure bien étailies,
l'auteur n'est pas fondé & se plaindre que les procédures de recoucs isterzes
excédent des délais raisonnables. I1 estime que la bande. en aa qualité de
demanderesse, &@ eu la poseibilite d'accdlécser, dang le cadre de l'une ov ‘autre de
ses actions, l'accomplissement des actes de procédure nécessaires pour qui: la cause
soit en état, ;

' 1

5.6 L'ktat partie declare qu'en vertu de la doctrine dominante eu droit
international, l'ezpression “recours interne" est censée s'appliquer, d'une fagon
générale, & toutes les procédures interses établies de reparation. Lialiaéa b) dit
paragrepke 3 de l'article 2 du Pacte, declare-t-i), recounsit qu'outre lia cecour:
juridictionnels, un Etat partie au Pacte peut garantir des recouss admisistratifs
et autres. Aprés avoir depose ses conclusions dags la procédure engayée cavant 12
Cour féderale, le Gouvernement fadéral a proposé, & la fin de 1981, de ragqler la
question en offrant &@ la bande des terres de réserve en application du truite
conclu en 1899. Les conditions proposées par la province (qui détiert uz titre ¢e
propridté sur les terres) n'ayant pas rencontré l'agrément de la bance, culie-ci a
vejeté la solution envisagée pour ce conflit,

5.7 L'Stat partie estime que la revendication, par la bande du lac Lubicsn, do !
certaines terres situées dans ld partie septentrionale de l‘Alberta u'ast qu‘un |
Glément d'une situation qui est extrémement complexe, du fait des reveniicatious
concurrentes de plusieurs autres communautés autochtones de la rhgion. =n
juin 1980, environ deuz mois aprés que la bande avait engagé son action cevant la
Division de premiere instance de la Cour fédérale, six autres communautis indiennes
ont saisi le Ministére des affaires. indienues d'une demande distincts f./.sant
valoir un titre de progrieté aborigane sur.des terres qui chevaucher: cites
revendiqudes par la bande du lac Lubicon. Puis, en juis 1983, la bande cree ce
Big Stone a revendiqué aupras du Ministere des affaires indiennes - ex bavequaut, @
i‘occurrence us traite ~ un droit de propriété aur une région chevauchust égalersen
dea terres revendiquées par la bande du lac Lubicon. La bande cree de Big Stoa
teprésentersit cing des communautés autochtones ayant déposés en juin 1550 une

i
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demande tendant & faire valoir un titre de propridté aborigene. Face & cette
Situation extrémement complexe, le Ministre des affaires indiennes et du
développement du Nord a, en mars 1985, désigné un ancien juge de la Cour suprime de
la Colombie britannique pour ezercer les fonctions de Géléquée spécial du Minisere
chargé de prandre contact avec des représentants de la bande, d'autres communauteés
autecktones et de la province, d’examiner avec eux l’essemble de la Situation et de
formuler dea recommandations. f.'ftat partie estine qu'un ezamen des cevendicztions
de la bande du lac Lubicon qui ne prendrait pas en considération, dimultanamere,
les revendications concurrentes des autres communautés autochtones comprometizait
le recours interne choisi par celles-ci, c'est-a-dire le réglement uégacié.

Ter rr Lnats

S.2 te Gouvernement canadien soutient que la communication, dans la mesure 0i:. elle
vise le droit a l'autcdétermination, eat irrecevable pour deux motifs.
Premieremeat, le droit @ l'autodétermination s'applique A un “peuple”, et le
Gouvernement canadien considare que la bande du lac Lubicon n'est pas Un peuple au
sens de l'article premier du Pacte. Le Gouvernement canadien estime done que la
communication est incompatible avec les dispositions du Pacte et Gevrait, an tant
que telle, @tre jugee irrecevable en vertu de l'article 3 du Protocela.
Deuziemement, les communications soumises au titre du Protocole facultaciz ne
peuvent émaner que de particuliers et doivent concerner la violation 2’ an droit
conféré a des particuliers. La présente communication. estime 2' Etat partie,
soucerne un droit collectiz, et son auteur n'a par conséquent pes qualité pour
présenter une communication en application des articles premier et 2 du Proto:sle
facultati£.

6.2 Le Gouvernement canadien soutient que la bande du lac Lubicon ne constitis pas
uo peuple aux fins de l'article premier du Pacte et quelle n'est par coaséquint
pas en droit de revendiquer, en vertu du Frotocole, le droit de éisposer
Q'alle-mémea. I1 fait observer que la bande du lac Lubicon n'est qu'uce seule
des 582 bandes indiennes du Canada et qu'une faible fraction d'un grouse plus
important d'Indiens cree, résidant dans la partie septentrionale de la province de
l'Alberta. Le Gouvernement canadien considére par conuséquent que les Indiens ¢u
lac Lubicon ne constituent pas um “peuple” au sens de l'article premier du Pate.

6.3 Le Gouvernement canadien soutient que le droit A 1’ autodétermination, te.
qu'il est défini & l'article premier du Pacte, n'est pas un droit individuel; i1
ofizre plutdt le cadre adcessaire 4 l'exzercice de droits individuels. Cet avis,
affizme-t-il, aet dtayé par un membre de phrase extrait des Chservations gdné::2les
formuldes sur l'article premier par le Comité (document CCPR/C/21/ada.3, du
5 octobre 1984), et aux termes duquel la réalisation du droit de tous les petles
de disposer d'cux-mémes est “une condition esaentielle de la garantie et du rosgect
effecti£ des droits individuels de l'homme ainsi que de la promotion et du .
renforcement de ces droits". Le Comité, ajoute 1'Etat partie, reconnalt par la que
les droits consacreés par l'article premier sont placés séparement. su-dessus ‘iu
tous les autres droits énoncés dans le Pacte international celatif auz Groita
civils et politiques et dans le Pacte international relatig aux droits écoucmiquas.
sociaux et culturels. De l'avis du Canada, les droits. qui ¢ont dnoacés & Liarcicle
premier, et donc dans la premiere partie du Pacte relatif aux droits civils «: .

politiques, sont d'une autre nature et d'une autre espece que ceux qui sont énuncés

Jeve
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¢ans la troisiame partie. Les premiers sont collectifs, les deuxiames
individuels. Ainsi la structure du Pacte, considére dans son exsemble, cortebore a
son tour l’argument selon lequel le droit a l’autodétermination est un dro.t
collectif reconnu aux peuples. En tant que tel, affirme 1'Etat partie, i1 ze
saurait étre invequé par un particulier en vertu du Frotecole facultatif,

6.4 Le Gouvernement canadien affirme que la juridiction du Comité, telle
est définie dans le Protocole facultatif, ne saurait sere favoquée par an
particulier das lors que la violation présumée concerne un droit sollecsif. ri
soutient, en conséquence, que la communication considérée, qui concerze
l'autodétermination de la bande du lac Lubicon, devrait étre déclarée izrecevable,

c.'elle

7. Dage une réponse détailide, datée du & juillet 1988, & La communication de
i'Etat partie, l’auteur récapitule ses arguments comme suit 1 dang sa réponse, le
Gouvernement canadien avance trois arguments principaux. 11 affirme tout i’ abord
que la bande du lac Lubicon a's pas dpuisé les recoucs {nternes @isponibla:. Or,
ja bande a en fait épuisé ces recours dana la mesure ot ceux-ci lui pernat:traciene
effectivement d'obtenir justice et d’empécher la destruction de ses moyeus de
subsistance. Deuxiemement. le Gouvernement canadien prétend que le droie 4
L'aucodétermination ce peut pas étre revendiqué per la bande du leo Lubices. Or,
dl s’agit d'un peuple autochtoze qui a conservé son économie et son style iu vie
traditionnel et qui cccupe sex propres terres depuis des temps imnémeriauz. 11
doit pour le moins étre en mesure d'exercer son droit a 1’ autodéterminatics
puisqu'il #’agit du droit d'un peuple db sea propres moyens 4'existence. Esavin, le
Gouvernement canadien formule certaines allégations au sujet de l'identitd wt de ds.
qualita de l'auteur... Of, "l’auteur” ost idencizié dans la premiéce commmiicatio::
de la bande. Les "victimes" sont les membres de la bande du lac Lubiccn, gai sozt
représentés par Bernard Qninayak, leur chef élu & l'unanimité,

&.1 Par sa décision provisoire du 10 avril 1986, le Comité, rappelant que l'Etat
partie l’avait informé que le Ministere des affaires indiennes et du déve.ojzpement
du Nord avait désigné un envoyd spécial et l’avadt charge d'étudier la situation, a
prié 1'Etat partie de lui communiquer le rapport de l’envoyé spdcial et tuus
renseiguements sur ses recommandations et sur les mesures que ]’Stat partie avait
prises ov envisageait de prendre a cet égard.

8.2 Dans la méme décision, le Comité a prié l‘auteur de l‘dnformer de tout fait
mouveau touchant les actions en justice pendantes devant les tribunaur cacadiens.

9.1 Dans sa réponse, datée du 30 juin 1986, & le décision provisoire du Comité,
l'auteur affirme qu'il a'y a guére eu de progras en ce qui concerne aucun des
actions engagées devant les tribunaux. 11 réitere son argument salons leq:al ;

"La demande d'ordonnance provisoire que la bande avait présentée pour que
l'exploitation des ressources pétroliacres qui a détruit les moyens di
subsistance de ses membres soit arrétée, a été rejetée, at la Cour supraéme du
Canada lui a refusé le droit d'intarjeter appel... Lea activités
G' exploitation et la destruction se poursuivent donc sans Fépit. L'ivecat de
la bande tente toujours de faire valoir les droits de celle-ci devan': les
tribunaux bien que la bande ne dispose pas des ressources financiare: & cette

fase
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fin et qu'il a’y ait aucum espoir de solution avant plusieurs années. ba Sande
n'a donc aucune raison de modifier sa conclusion antérieure, & savoir qu‘an
pratique, les recours judiciaires incecnes ont été épuisés."

9.2 La bande signale aussi que l'enquéteur spécial du Gouvernement fédéral,
M. E. Davie Fulton, a été déchargé de ses responsabilités & la suite de la
presentation de son “document de travail" au Gouvernement fédéral du Canad.

“Dans le document de travail ..., M. Fulton parvesait pratiquement & le méine
conclusion que la bande elle-méme, & savoir que le Gouvernement canadien toie
porter le blame pour la situation existane au lac Lubicen et que c'est au
Gouvernement fédéral qu'il appartient de cégler le problame. Dans son
rapport, M. Fulton proposait également un arrangement foncier basé sur la
population actuelle de la bande, et il reconnaigsait l'importance de donna: A
la bande qualité pour gérer les ressources en faune et en flore sauvases sur
toute l'étendue de son territoire de chasse et de piégeage. L' arrangement
fonclLer proposé par M. Fulton, en vertu @Ququel la bande se serait vu assiyser
une céserve sensiblement plus grande que la césecve de 25 miles carrés qui lui
avait été promise en 1940, est compatible avec la position de la bande sur
cette question... M. Fulton a également recommandé que l'Alberts indemuis: la
bande pour le préjudice causé par l‘ezploitation intensive des ressources ‘Je
pécrole et de gaz pour laquelle cette province a accordé des concessicss sir
le territoire de la bande. Indépendamment du fait qu'il se déchargé M. Fulson
de ses responaabilités en la matiare, le Gouvernement fédéral, & ce jour,
a refusé de rendre public ie document de travail que celuie-ci avait établi."

10.1 Dans sa réponse, datée du 23 juin 1986, & 1a décision provisoire du Comita,
i‘Ztat partie a fait parvenic le texte du rapport de M. Fulton et a indiqué qu'il

avait désigné M. Reger Tassé pour agir en qualité de adgociateur. Il a en outa

informé le Comité que, le 8 janvier 1986, le Gouvernement canadien avait versé 3 la

bande 1,§ million de dollars & titre gracieuz pour financer les frais de justice et
autres frais connexes.

10.2 Dans une communication supplémentaire du 20 janvier 1987, l' Etat partie
soutient qu'd’ la suite du rejet de la demande d‘injonction intécimaire de la iande ;

“La bande aurait alors dfi faire diligence pour demander son injoactios

pecmanents avant de former un recours devant les instances internatioualis.

Daus le mémoire quelle a préseaté .... la bande alléque que la lenteur Jes

procédures lui causera on préjudice irréparable. Or uze injonction

permanente, si elle était accordée, aurait pour effet d'éviter ce préjudice de
fagon permanente.“

1l.1l Les 23 et 25 février 1987, l'auceur a présencé deux suppléments 2 sa

communication, examinant notemment les questions de fond, telles que le documert de

travail Fulton, et soutenant que “le Canada n'(avait) pas retenu les principa..¢s

recommandations du document de travail Fulton” et que "le Canada {tentait]

a‘appliquer rétroactivement &@ la bande uze loi que le Comité [avait] jugée
contraire a l'article 27 du Pacte international relatif aux droits civils at

politiques et que le Canada [avait] modifise conformément auz conclusions du

Gomité". . ;
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11.2 Au sujet des actions en justice pendantes devant les tribuneuz, la Bande
réaffirme qu'une injonction permanente ne constituerait pas un remade efficase car
elle arriverait trop tard, expliquane ce qui suit :

“La reconnaissance de droits aboriganes ou méme de droits conventioragis par
une décision définitive des tribunaux ne remédiera p88 au présudice
irréparable causé A la société de la bande du lac Lubicen, ne ramenera pas les
animaux, ne restaurera pas l'environzemeat, ne retablira pas l'économie
traditionnelle de la bande, ne remplacera pas le mode de vie traditioxnel
adétruit et ne réparera pas les atteaintes portées aux liens spirituals et
culturels qui l’attachent & la terre. Ainsi, tous les Fecours intera:s ont
eté effectivement épuisés pour ce qui est de la Protection de la bands, aiasi
que d@ son made de vie unique en son genre et auquel elle est profondizant
attachée."

12. Dass une communication additionnelle datée du 12 juin 1987, l'auteur declare :

“La bande du lac Lubicon ne demande pas une décision sur des droits
territoriauz mais seulement que le Comité des droits de l'homme l'aide A
tenter de convaincre le Gouversement canadien que : 1) l’existence de ta bande
eat gravement menacée par la prospection pétroliere et gaziere qu'on a laiesé
se poursuivre sans aucun contréle dans ses territoires de chasse teadicionne i:
et sans aucun égard pour la communauté humaize vivast dans la région. 3¢ que
2) le Canada est responsable de la situation actuelle et doit Contribuar
& y remédier, conformémant 2 l'article premier du Protocole. facultati? sa
rappertant au Pacte international relatif aux droits civils at politiques.”

13.1 Avant d'examiner une communication quant au fond, le Comité doit s'a:surer
qui@lle répond 4 toutes les conditions de recevabilite prévues par le #roiocole
facultatif£.

13.2 En ce qui concerne la régle, dnoncée & l‘alindsa b) du peragraphe ¢ du
l'article 5 du Protocole facuitatiz, selon laquelle les auteurs doivent diuiser les

.tecours internes avanc de présenter une communication au Comité des eraits de
i‘homme, l'auteur de la présente commuaization a fnvequé la dispositioa diadit
article selon laquelle cette regle ue s’applique pas “si les procédures 49 recours
excédent des délais raisonnables". L'auteur a en cutre soutenu que le seul recours
afficace en L'espece était une requéte en injonction yrovisoire car, aet-il dit,
“si le statu que u‘est pas maintenu, tout jugement definitif quant au fond, mame
s'il était en faveur de la bande, resterait sans effet", dans la mesuve ci “méme
s‘il reconnaissait les droits aborigazes ou les droits conventionnels. ly jugemea:.
déefinitif ne pourrait jamais restituer ’ la bende son mode de vie, ses traditions
et Ses moyens d’existence". Se référant & sa jurisprudence bien établie, selon
laquelle "la régle qui impose d'épuiser tous les recours internes ne s’appliqua gue
si ces recours sont disponibles et efficaces”, le Comits a conclu qu'il uty avait
en l'espece pas de reméde efficace encore ouvert & la bande du lac Lubicos,

23.23 Es ce qui concerne l‘affirmation de 1'ftat partie selon laquelle ia
communication de L'auteur, qui concerne l’autedétermination, devrait stra déclarde
ivrecevable car “la juridiction du Comité, telle quelle est définie dara ia
Protocole facultatif£, ne saurait étre invoquée par un particulier des lors que le
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violation présumde concerne un droit collecti£", le Comite a réagficme que Le Pacte
reconnait et protege dans les termes les plus nets le droit d'un peuple a
L'autedétermination et son droit de disposer de ses ressources naturelles en tant
que condition essentielle de la garantie et du respect efZectif des droits
individuels de l'homme ainsi que de la promotion et du renforcement ce ces dradts.
Capendant, le Comité a fait observer que l'auteur, en tant que particulier, na peut
se prétendre. en vertu du Protocole facultatif£, victime d'use violation du drait aL'autodétermination consacré par l'article premier du Pacte, qui traite des droitsconférés aux peuples en tant que tels.

13.4 Le Comité a noté cependant que les faits présentés peuvent soulever ces
questions au regard d'autres acticles du Pacte, y compris l'article 27. Atnsi.
Gans la mesure of les événements que l'auteur a déerits portent préjudice a
i‘'auteur e€ aux autres membres da la bande du lac Lubicon, ces questions pourraient
Gtre examinées quant au fond afin de déterminer si elles révalent des violations de
l'article 27 ou d'autres articles du Pacte.

14. En conséquence, le Comité dea droits de l'homme a décidé le 22 judlles 1337
que la communication était recevable dans la mesure ot elle pouvait soulever dos
questions au regard de l'article 27 ou d'autres articles du Pacte. Jl a prié
l'Etat partie, conformément & l'article 86 du réqlement intérieur, de prendre des
mesures provisoires pour éviter qu'un préjudice irréparable ne soit causé au
chef Ominayak et aux autres membres de la bande du lac Lubicen.

15. Dana les observations qu'il a présentées le 7 octobre 1987 en applicetion du
paragraphe 2 de l'article 4, 1'Etae partie invoque le paraqraphe ¢ de l'articla 93
du reglement intdérieur provisoize du Comité, et demande & celui~ei de réexamiaur se
décision de recevabilité, en faisant valoir que la bande n'a pas entieremest épuisé
ies voies de recours internes utiles. L'Etat partie fait observer que la décision
du Comite semble reposer sur 1'idée qu'une injonceion provisoire serait le seul
recours utile disponible pour remédier & la violation alléqudée des droits ge lia
bande du lac Lubicon. Cette hynothése, & son avis, ne résiste pas a l'exanen. La
position de l‘Etat partie, fondée sur les faits exemings par la Cour du Base da la
Reine (Court of Queen's Bench) de l'Alberta et par la Cour d'appel - les deux
juridictions qui. ont eu 4 connaitre de la demande de mesures conservatoires
présentée par la bande ~ ainsi que sur la situation socio-éconcmique de ln bande,
est que son mode de vie et ses moyens de subsistance n'ont pas été atteints da
maniere irréparable et ne sont pas mezacés de maniare imminente. Chest poaryaad
una injonction provisoire n'est pas le seul recours utile dont dispose la bands, et
un proces sur le fond et le processus de négociation propasé par le Gouvernemaat
fédéral offrent un recours interne efficace. L'Etat partie estime done qu'an
application du paragraphe 2b) de l'article 5 du Protocole facultatiz, ii eat foudé
& demander que tous les recours interzes soient épuisdés avant que le Comité
n'examine l'affaire. L'Etat partie estime que l'expression “recours internes"
doit, conformément aux principes pertinents du droit international, étre comprise
comme s'appliquant & toutes les procédures locales exziatantes en matiare de
recours. Tant qu'il a'y aurea pas eu une décision judiciaire finale aur les droits
de la bande au regard de la lei canadienne, il n‘existe pas de base, nien fait ni
en droit interuationsl, pour conclure que les recours internes sont inefficaues et

que 1a communication est recevable couformément au Protocole facultatif£. A i'appui

faae
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de ses observations, 1‘Erat partie présente un examen détaillé des procédur:s
engagées devant la Cour du Banc de la Reine de l’Alberta et fait valoic qguiiloa
pour politique de s'efforcer de résoudre par la négociation les revendicatiocs
foncieres justifices et ea suspens de bandes indiennes,

16.1 Répondant aux observations de 1’Ztat partie, l‘'auteur, dana une lettre en datz
du 12 janvier 1988, soutient que ses alldgations et celles de la bande du Lie
Lubicom sont tout a fait fonddes, Selon le chef Ominayak, lL'ftat partie foncs sa
demande de réexamen de la décision de recevabilité sur ce qui n’est chen dtiuere
qu'un gouvel énoacé des faits et cherche & pousser le Comité a rapporter sa
décision, en prétendant étayer ses observations précédentes mais cans présenter en
fait de nouveaux arguments. Rappelant que le Comité a déclaré que la cemmun.cation
était recevable dans la mesure ou elle souleve des questions qui relevens du
diarticle 27 “ou d'autres articles du Pacte’, l'auteur donne la liste des articles
du Pacte qui, selon lui, out éné violés. D'abord, i1 allaque que le Canads a violé
les paragraphes 1 a3 de l'article 2 du Pacte : le paragraphe 1, parce cu'il aurait
traite la bande du lac Lubicon sans prendre en consideration dea éléments &2 nature
sociale, aconomique at fouciére inhérents & l'organisation communautaire aubocaterne
de la bande; le paragraphe 2, car il] contiauerait de refuser de donner une solution
& certains problemes dont sa plaint la bande alors que les droits enfreints
pourraient encore étre mis ex ceuvre; ot le paragraphe 3 Farce que le Canada
n'aurait pas mis @ la disposition de la bande du lac Lubicen un recours utile en ca
qui concerne ses droits en vertu du Pacts.

16.2 L’auteur allegue en cutre que l'ftat partie, par des actes qui ont eu des
couséquences pour le mode de vie de la bande, a créé des Girconustances qui “ont
indizvectement. sinon directement. csuséd la mort de 21 personnes et mezacect. la vie
de pratiquement tous les autres membres de la communauté. De plus, la cagicité du
la communauté & se reuouveler est menacée, le sombre de fausses~couches at
d'enfants mort-nés ayant monté en flache, et celui des anomalies & la naisiance
étant ... passé de prés de zéro & presque 100 \". Selon l'auteur, cela
constituerait une viclation de l'article ¢ du Pacte. De plus, il est sailed que
l‘appropriation des terres traditionnelles de la bande sang son consentument:, La
destruction de son mode de vie et de ses noyens d'existeuce et les effets
dévastateurs causés & la communauté constituent des traitements cruels, inucains
et dégradants. au sens de l'article 7 du Pacte, dont la vespousabilite incumbe &
i'Etat partie.

16.3 L'auteur soulave plusieurs autres questions relatives & la non-observazion par
l’Etat partie du paragraphe 1 de l'article 14, et de l'article 26 du Pucte,
Tl rappelle que la procédure engagée par la bande du lac Lubicon devant wa
juridiction interne, fondée sur les droits et titres de proprieté aboriganas,
conteste certains des pouvoirs et certaines des responsabilités que s‘arzcge 1‘ Etat:
qui. fait~-41 valoiz, sont “par nature méme des droits et des titres qui scac
susceptibles d'étre violés. ce qui est précisément ce que visent & empica:r
l'article 14, paragraphe 1, et l'article 26 du Pacte”. Dans ce contexte, il fait

valoir que “la partialité des tribunaux casadiens est us obstacle majeur ‘uz
efforts deployés par la bande pour protéger ses terres, sa communauté wt ses moyuns
d’existence, at que cette partialité procede pour l'easentiel de différen:as
fondées sur la race et la situation politique, sociale et économique”, Eu outre,

fave
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lea partis pris d'ordre économique et social auxquels se heurte la bande davans les
tribunaux canadiens, en particulier dang le systeme judiciairve de l'Alberta. sont
ezacerbés parc “le fait que plusieurs des juges siégeanc et statuant dans ces
tribunaugz entretienzent manifestement des liens économiques et personnels aves les
parties adverses".

16.4 Ex outre, il est alléqué que, vielant l'article 17 et le Paregraphe |. de
l'article 23 du Pacte, l’Etat partie a permis que la bande du lac Lubicon viva dang
des conditions telles que le résultat direct en est la destruction des familias et
des foyers. L'auteur explique que dans une communauté autochtone, le Systeme
familial repose tout entier sur les liens spirituels et culturels qui l'unissent a
la terre et sur les activites traditionnelles auxquelles chacun se livre. Loruque
les uns et les autres disparaisseat, comme dans le cas de la bande, 1’élément
essentiel de la société, la famille, subit un préjudice irréparable. De mame. il
ast allégué que l'Etat partie a violé le paragraphe 1 de l'article 18 du Pact: car,
par suite de la destruction de leurs terres, les habitants de la bande du lac
Lubicon soat “spoliés du substrat physique qui sert de support & leur religias, a
leur systeme de croyances spizrituelles"”.

16.5 En ce qui concerne l'épuisement des recours interzes, l'auteur réfute
lL’ assertion de l'Etat partie selon laquelle un proces sur le fond offrirait & ia
bande du lac Lubicos un recours affectif£ contre le gouveruement fédéral et
réparation pour la perte de son économie et de sen mode de vie. D'aberd, cotte
assertion repose sur l'hypothese qu'il peut éere portdé reméde a des violations

passées des droits de l'homme par le versement de paiements compensatoires:
deuziamement, il est évident que l'économie at le mode de vie de la bande ont, subi

des atteintes izréparables. En outre. le requérant prétend qu'il a’est plus

possible & la bande d'intenter un proces sur le fond contre le gouvernement faddéral

car, en octobre 1986, la Cour supréme du Canada a décidd que les droits sur las

terres aboriganes situées a l'intdérieur des limites provinciales mettazt es cause

les droits fonciers des provinces, i1 appartenait auz tribunaux provinciauz de

statuer. C'est pour cette raison que le 30 mars 1987, la bande du lac Lubices

s'eat adressée &@ la Cour du Banc de la Reine de l‘Alberta pour obtenir
l'autorisation de modifier sa plainte en désignant aussi le Gouvernement canadien

comme défendeur. Le 22 octobre 1987, la Cour du Banc de la Reine de l'Alberta a

rejeté cette demande. Ainsi, alors que d'apres la Constitution canadienne touze

question concernant les Indiens et les terres indiemnes au Canada relave

exclusivement de l'autorité du gouvernement fédéral, i1 est alldgué que la bande se

trouve, dans l'état actuel des choses, impuissante & intenter uze action contr» le

gouvernement fédéral auprés d'un tribunal canadien portant sur ces questions uimes.

17.1 Dans des observations compldmentaicves sounises le 3 mars 1988, 1'Stat pursie

affirme que des efforts reels et sérieux continuent d'étre faits pour trouver ane

solution acceptable aux points soulevds par l'auteur et la bande du lac Lubicon.

Ea particulier, i1 explique que :

"Le 3 février 1988, le Ministre des affaires indiennes et du Nord a trauinis

au Procureur général de l'Alberta une demande officielle de terres da tdgarve

pour la bande du lac Lubicon. Dang sa demande, i1 a informé le Procureur

général de l'Alberta que le refus d‘'y accéder amanerait le Canada & uatiner
une action en justice en vertu de la loi constitutionnzelle de 1930 pour

eae
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résoudre le différend qui porte sur la quanticé de terres & laquelle 1a bande
au lac Lubiconm a droit. Quoi qu'il en soit, le Ministre des affaires
indiennes et du développement du Nord a prié l‘Alberta d'envisager, A titre de
mesure provisoire, la cession immédiate de 25,4 miles carrés de terra: [...] a
la bande [...], sans préjudice de toute action eu justice.

Dans une lettre datée du 10 février 1986, le uégociateur fédéral a
communiqué a@ l'avocat de la bande les événements decrits ci-dessus et a
demandé d'entreprendre les négeciations sur tous les aspects de la raguéte qui
ne dépendaient pas de la réponse que l'Alberta fersit & la demande
officielle [...}]. G'auceur, dans une lettre du 29 fdvrier 19388, a rajeté

l'offze tout en indiquant qu'il serait pret & considérer une cession

provisoice des 25,4 miles carrés sans préjudice des négociations e: a toute

action en justice. Suite & ces développameats, les négociateurs dus
gouvernements fédéral et provincial se sont rencontrés les ler

et 2 mars 1988, Jls ont conclu um accord provisoire en vertu duguel

25,4 miles carrés de terres rdservéees, y compris les mines et les miqurais,

étaient cédés & la bande. Cat accord ne porte pas atteinte aux posit:.cus

respectives des parties, y compris & celle de la bande...”

17.2 En ce qui coucerne i'efficacite des recours internes existants, 1'Eta': partie

est ex désaccord avec les observations de l'auteur qui figurent au peragrashe 16.5

ci-deseus. Le Gouvernement canadien soutient qu'elies ne correspondent pas a la

Situation juridique qui prévaut entre la bande et les gouvernements fédéral et

provincial. Tf1 rdpece que la bande a intenté deux actions en justice, cel lus-ci

étant encore pendantes. Une des actions a été intentée contre le gouverseneant

fédéral en Cour fédérale du Canada; 2' autre a été intentéee en Cour du Banc de la

Reine de l'Alberta contre la province et certaiges sociétées privees. Cans ia

mesure o& la demande de terres de l’auteur est fondéde sur un titre aborigqéae par

opposition & un traité, la jurisprudence établit que l'action en justices doit étzre

intentée contre la province, et non contre le gouvernement fédéral.

17.3 L'Etat partie ajoute que, dang l‘action intentée en Cour de l'Alberta :

“"L'auteur a demandé que le gouverzement fédéral se joigne @ l'action iatentae
devant la Cour du Banc de la Reine. La Cour a décidé, ex s'appuyans sur la

jurisprudence, qu'une cour provineiale 2's pag compétence pour antencre une

demande de redressement dirigée contre le gouvernement fédéral. G' action

devait Gtre intentée en Cour féderale du Canada. C'est ce que le recuérant a

fait et. tel qu'indiquéd précédemment, l'affaire eat pendants. En co:séqueacze,

la bande peut toujours exercer un recours en Cour fédéraie du Canada coatre 13

Gouvernement canadien. De plus, le requérant a porté la décision de la Cour
du Banc de la Reine devant la cour d’appel de l'Alberta.”

17.4 Engin, 1'Etat partie affirme catégoriquement que la plupart des alléjations de |
l'auteur qui figurent auz paragraphes 16.2 et 16.3 ci-dessus ne sont pas ‘oncess, |
et scoutient qu’elles constituent un usage abusif de le procédure et devrsinnt
entreiner le rejet de la communication conformément & l'article 3 du Protocole
facultati£. os
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18.1 Dans des observations complémentaizes soumises le 23 mars 1988, dL auteur
Gommente l'apergu général que l'gtat partie a donne de l'dévolution de ltafiaine
(voir par. 17.1) et ajoute les remarques suivantes : a) la bande du lac Lubdican
n'était pas partie & la adgeciation de l'offre de reglement; b) l'offre de
reglement repose sur une conception “extramement partisane" des droits de la bande
du lac Lubicon au titre de la législation canadienne et sur une détermination
également partisane de la qualité de membre de cette bande; ¢) le gouvernement
fedéral négocierait avec moins de la moitié de la bande au lac Lubicon des
questions non territoriales comme celle du logement; d) & l'exception de 25,4 miles
carrés, le Canada a donné 4 Bail la tocalicaé des terres traditionzelles de la bande
an vue de leur exploitacion par une usine de pate a papier qui serait construites
pres de Peace River, dans l‘Aiberta, par la Daishowa Canada Company Limited: a) le
projet d'usine de pate & papier de la Daishowa met un poiae final & tout espoiz de
la part des membres de la bande de pouvoir poursuivre certaines de leurs activites
traditionnelies; et £) la Commission parlementaire permanente chargée des quaitions
aborigaénes, organe officiel de contréle du Parlement canadien compétent pour cas
questions,’ a'approuve pas la maniére dont le Ministre des affaires indiensas «2 du
développement du Nord a abordé la question du reglement,

18.2 Liauceur rdatfirme que les actions en justice que la bande a engagdes daanc
les tribunauz repesent essentiellement sur des revendications touchant ses dr< its
autochtones et que, eu dgard & la décision prise le 22 octobre 1987 par la Cone du
Banc de la Reine de l'Alberta et aux décisions récentes de la Cour supréme éve- quées
par l'’Etat partie, la bande continue & se voir denier un recours coutre le
Gouvernement fadéral du Canada.

18.3 L’auteur céfute ensuite l'alléqation de l'ftat partie suivant laquells lis
observations qu'il a présentées le 12 janvier 1988 ne sont pas fondées et
constituent un abus dy droit de présenter use communication en vertu du Protocele
facultatif£; 11 réaffirme qu'il est tout préc & fournic des décails sur les
“21 décae aon naturels dont la cause directe on indirecte a été la destruction de
l'économie et du mode de vie traditionnel de la population du Lubicozn", Eafiu, 41
fait observer que l’Etat partie continue & ne pas accdder & la demande du Com.té
tendant & la prise de mesures conservatoires conformément & l'article 86 de sox:
réeglement intérieur, comme le montre le soutien que le gouvernement fédéral a
apporte & la Daishowe pour son projet d‘usine de pate a papier. Ce soutien
signifie que loin d’adopter les mesures conservatoires qui éviteraiest & la bide
un préjudice ircéperable, le Canada a fait sien un projet qui pourrait accélécer la
dégradation dea terres traditionnelles de la bands.

29.1 Dana de nouvelles observations qu'il a présentées le 17 juin 1988, 1'fta:

partie décrit l'évolution récente de l'affaire et souligne & souveau que la bande

du lac Lubicon n'a pas épuisé les recours disponibles. 11 explique que depuis le
lL mars 1988, date & laquelle la bande a refusé la proposition du Gouvernemen:
teadant & lui cdder & titre proviscire 25,4 miles carrés de terres de réserve,

' “des adgociations ont été engagées entre le gouvernement fédéral. la province
de l'Alberta et l’auteur. Toutefois, aucun progras réel n'a été réalise sur

la voie d’us réglement. En conséquence, le 17 mai 1988 le gouvernement

fédéral a engagdé une action en justice contre la proviace de l’Alberta at Ja
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bande du lac Lubicon, afin que le Canada puisse s'acquitter de see obligation:
conventionnelles a l‘égard de la bande en vertu du Traicé No 8. Seloa l’actea
intreducti£ d'instance, la Cour du Banc de la Reine de l'Alberta doit Caire
une déclaration selon laquelle la bande du lac Lubicon a G@roit & une riserve
et indiquer la superficie de cette réserve [...]. Le 9 juin 2988, la sande di
lac Lubicon a presenté les conclusions de la défense et a déposé une demande
reconventionnelle. Le 10 juin 1988, toutes les parties au différond 33 sont,
présentées devant le juge Moora de la Cour du Banc de la Reine de 1°a 3 

Ribderta a: .

ont decidé que tous les efforts devaient éere faites pour accdlérer 1a
téeglement de l'affaire. le procés devant en principe avoir lieu le
16 janvier 1989",

19.2 L’Etat partie reconnait l'obligation qui lui est faite, en vertu du Trait
No 8, de fournir une réserve & la bande du lac Lubicon. 21 fait observer que
l‘affaire & l'origine du différend interne et de la communication 2 L'dexia
concerne la superficie des terres qui doivent coustituer la réserve et las
questions qui en découlent. C'est pourquoi l‘Etat partiea soutient que la
communication ne relave en réalité d'aucune des dispositions du Pacte at cue
ltallégation de violation est en conséquence infondée.

20.1 Dans des observations sounises le 5 juillet 1988, l' auteur apporte ¢: nouve
renseiguements et commente les dernigres observations présentées par L'ztit
partie. I1 raleve les "nombreux problames“ que pose l'action en justice «ve le
gouvernement féderal a engagee devant la Cour du Banc de la Reine de l'Alierta
contre le gouvernement provincial, entre autres le fait a) quielie ne tiencrait
absolument aucun compte des revendications de la bande concernant des tares
autochtones; 5) que le gouvernement fédéral cherche & obtenir un jugement
déclarati£ concernant l'effecti£ de la bande, "apparemment fondé sur une tithode
singuliere et tres controversée de calcul de cet effecti£ qui a été exposia dans ¢e
précédentes observations", et c) que les problemes considéres ont dé4a ét3, quant
au fond, soumis aux tribunauz dans le cadre des procédures en cours relatives A
l'affairve du Lubicon. L'auteur fait ebserver qu'étant donne que “cette action en
justice a été intentée devant la juridiction la moins élevee du Canada, e: qu'elle
entrainera des citations & comparaitre et use étude généalogique extrémemant longie
e@€ complexe du Lubicon, ainsi que la formation de recours contre toute dézision
rendue, il n‘y a aucune raison de penser qu'elle aura d’autre effet que caiud de
retarder indéfiniment le réeglemext des revendications fouciares du Lubicos".
L'auteur est convaincu que c'est précisément la l'objectif que poursuit 1s
Gouvernement.

aus

20.2 Dana une lettre datde du 28 octobre 1988, l' auteur informe le Comite que le
§ octobre 1988, la bande du lac Lubicon a proclamé sa compétence sur son
territoire, le gouvernement fédéral ne lui donnant aucun espoir d'un réglenent
satisfaisant de la situation dans laquelle elle se trouve. L'Etat partic a
continue d‘atermoyer, “intoxziquant L'opinion dans les médias et congédia:* les
conseillers qui préconisaient une solution favorable au peuple du Lubico:.. ;
Parallélement, la bande constate que la province de l‘Alberta continua 4: délivvre:
des concessions pour la prospection de pétrole et de gus et, désormaia, iussi pou:
l'exploitation du bois sur les terres traditionnelles au peuple du Lubicia...”

fwse

003599



Document disclosed under the Access fo [Information Act

URGLAS Mupue NONE. RS? sur l'accés a l’inforniation

CCPR/C/38/D/187/19a4 : : YT
FPraagais at ¥ s , .
Page 18 PAGE 2e CF/DE FI ’

20.3 L'auteur fait également observer que l'iaitiative du peuple du lac Lusicon a
amené

“le gouvernement de la proviuce de l'Alberta A teagir d'une maniere positive.
Le Premier Micistre, Don Getty, a negocié un accord avec le chef Ominaya:, ex
vertu duquel l’Alberta proposera au gouvernement fédéral de lui vendre
79 miles carrés de terres avec les droits sur le sol et le Sous-sol, pour an
faire une réserve destizée & la bande du lac Lubicen, La province a accurté
de vendre au gouvernement federal 16 miles carrés supplémentaices avec Lis
droits sur le sol uniquement, et de subordonner la mise en valeur du soun-gol
ae cette rdgica 4 l'approbation de la bande. Aingi, la superficie toral: que
la province @ convenu de céder s’@lave & 95 miles carrés, ce qui corrsspisd &
ia superficie a laquelle la bande peut prétendre, compte tenu de son effnerniz
actuel, en vertu de la Loi fédérale du Canada sur les Indiens... Le
gouvernement fédéral a fait savoir quill était disposé & envisager ls
transfert de 79 miles carcés de terres au profit du peuple du lac Lubico:. r1
a toutefois refusé d'accepter le transfert des 16 miles cacrés restan:s, qu'il
recommande de céder a la bande en pleine propriété. Cette mesure aursit pour
effet d'obliger la bande & payer des impdts et des droits de mutation sur ces
terres, tout ea libérant le gouvernement fédéral d'une partie de ses
obligations envers le peuple du lac Lubicon...",

21.1 Dang une autre communication dacde du 2 février 1989, l'Etat parsie fait
observer qu’en novembre 1988, A la suite d'un accord conclu entre le gqouverteneat
provincial de l'Alberta et la bande du lac Lubicou sur la cession de 93 miles
cartes de terres pour établir une céserve, le gouvernement Zédéral a entame dus
négociations avec la bande sur les modalités du transfert des terres et sur des
questions connezes. Pendant les deux mois au cours desquels ont duré les
négociations, une entente est intervenue gur la majorita des questiong, y compris
l'appartenance & la bande, la superficie de la résexve, les constructions destiaées
& la communauté, les programmes ainsi que les services A fournir. Toutefois. ,
l'accord a’a pas pu se faire sur la question de la compensation en espéces, at
le 24 janvier 1989, la bande s'est retirée des ndgociations au moment ot le
gouvernement fédéral présentait son offre formelle.

31.2 Apres avoir examiné les principaur aspects de cette offre (transfert & la
bande de 9§ miles carrds de terzes pour la réserve: l'acceptation du nombre de
membres de la bande tel que calculé gar la bande elle-méme, l' affectation de

34 millions de dollars canadiens pour des projets de développement communautaire;
Lioctred de 2,8 millions de dollars canadieus par année au titre de programnes
G'appui fédéraux, proposition concernant la mise au point d'un plan de
Géveloppement spécial pour aider la bande & établir une économie viable aur sa
nouvelle céserve; et la création d'un fonds d'affectation speciale de
300 G00 dollars canadiens pour aider les membres plus agés de la bacde qui
soukaitent poursuivre leur mode de vie traditionnel), 1'Stat partie fait observer
que l‘offre formelle du Gouvernement représente au total environ ¢$ millions ¢:
collars en prestations et programmes, en plus de la réserve de 95 miles carsés. La
bande a revendiqué use compensation supplémentaire de 114 & 275 millions de doluars

pour pretendu manque & gagner. L'Etat partie a refusé.de reconnaltre & la bande le

‘
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drait & ces sommes, mais lui a fait savoir qu'il dtait prde a commencer i Loanersuite & son offre sous tous ses aspects, sans préjudice du droit de la bancea'intenter use action contre le gouvernement fédéral pour obtenir une compissationsuppldmentaire. ae

21.3 L'Ekat partie conclut que son offre ‘la plus récente ne manque pas d'Etire juste
et équitable. notamment du fait qu'elle est ex accord avec d'autres réglemizesrécemment conclus avec des groupes d’autochtones et qu'elle tient compte dis
objectifs sociaux et dconomiques légitimes de la bande. Zl ajoute que te arocessusde neégociation communautaire doit étre considécé comme un moyen pratique ofsrant
&ux communautes indienzes la possibilitée d'écendre leur autenomie locale ainsi queleurs responsabilités en matiere de prise de Gacisions. Le gouverzemen: fideral
prévoit dans sa politique des négoclations sur une vaste gumme de questions tallesque les institutions chargées de gouverner, la décermination de L'apparctenaice & uzgroupe. la responsabilité, les arrangements financiers, L'éducation, les sacvicasde santé et le développement social, Sur la base de ce qui précéde, l'gtas partiedemande au Comité de déclacer la commuzication irrecevable du fait qu'il n'y a paseu épuisement de touz les recours interzes.

22.2 Dang une autre communication datee du 22 mars 1989, 1‘ auteur s'
communication de l'Etac partie du 2 féveier 1989, déclarant que son seulenient
celle-ci a@ pour effet d'induire en erreur mais qu'elle est presque axtiociment
fausse, et il fait valoir que les recentes adgociations entre La bande du lac
Lubicon et le gouvernement fédéral s/ont pas reprdésents, de la part du
Gouvernement. "une tentative sdrieuse de régler les problames du Lubicon"”. Ea
fait. “l'offze formelle” du Gouvernement n'est & son avis qu'une opération de
relations publiques et ne comporte pratiquement aucun exgagement de la Part du
gouvernement fédéral. I1 fait valoir que cette offre, si elle était accestée,
priverait les membres de la bande de tout moyen légal d'obtenir une modification de
da situation en leur faveur.

@n peind & La

22.2 Comme preuve de ses allégations. l'auteur dadique que l'offre formeils du
Gouvernement ne costient rien de plus que l'engagement de fournir des leganeats et.
une école. Ea revanche, on a'y Crouve “aucun engagement de fouruir des iacilites
et du matériel udcusssirves pour germettre & la bande du lac Lubicon de gcrer ses
propres affaires, notamment des facilités pour la formation professionnalle, qui.
e6t essentielle, et l’appui au développement commercial et économique, ai, use basi:
quelcozque & partir de laquelle la bande pourrait réaliser son independace
financiere”. Il fate en outre valoir que contradrement & ce quia declare l'Zeas
partie, & savoir qu'un accord aurait été réalisé gur la majorité des questions our
lesquelles la bande cherchait une solution viable, yY compris celles de .
l’appartenance & la bande, de la superficie de la réserve et des constru:tions gour
la communauté, aucun accord ou consensus n'est intervenu sur l‘une qualesnque de
ces questions. Par silleurs, l'auteur sculigne que 1‘Etat partie @ fait vaioir que
son offre équivaudrait a environ 45 millions de dollars canadiena en preszations et
ea programmes sane toutefois indiquer que la majorité de ces fonds a‘ détaieonc
toujours pas engagés et que la bande du lac Lubicen, en l' absence de moveds de
recours. serait incapable & l'avenir d'obtenixc des engagements du Gouve: cement.

23.1 Dans uns communication du 30 mai 1989, 1’ auteur rappelle que la ba:de fait. .
valoiz ses demandes devant les tribunaux canadiens depuis 14 ans et qu‘étane dose
ia nature de ces demandes et les procédures judiciairea & suivre,; la procedure $7

foes
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poursuivra pendant bien une disaine d‘années encore, L'Ztat partie, Indigue-:-il,
ne nie pas que les procédures et les ndgociations entamées Pour assurer les myvens
d’existence de la bande ont été inefficaces et que les procédures ayant trait auz
litiges restant 4 régler en matidre de titres fonciers et de aédommagement
n’aboutizont pas avant plusieurs années, en admettant qu'elles aboutissent jamais,
La bande ayant refusé une offre de raglement qui l'aurait obligée & renoncar 4 |
toutes les voles de recours pogsibles en cas de différend avec le Gouvernenex: |
canadian, contre la promesse de ndgociations ultérieures entre le Canada et
la bande, le Gouvernement canadien a interrompu toute aégoelation. “Au liay te
s‘engager sur la voie du compromis et du reglement, le Canada a infiltre des Ayenes
dans des communautes non autochtones du nord de l'Alberta, dans un secteur jourtane
la territeize traditionnel de la communauté du Lubicon.” Par l'entramise alan
particulier qui aurait encore certains liens avec la bande mais avec laqueile i1 ne
vit plus depuis plus de 40 aus, ces agents chercheraient & inciter d'autres
autochtones & traiter directement et individuellement avec le gouvernement
fédéral. La plupart de leurs recruea semblent n’avoir aucune attache avec 1‘ ine
quelconque des sociétes aboriganes reconnues.

23.2 A l'appui de ses dives antérieurs, }' auteur explique que la perte de t‘assise
économique de la communauté du Lubicon et l'effondrement de ses institutions
sociales - y compris le fait qu'elle soit contrainte & une existence sédentaice au’
lieu d'um mode de vie doming par la chasse et le piégeage - contribuent augsi i
altérer sérieusement la santé de ses membres :

du gibier, par l'obligation de cousommer des aliments transformés, moizs
riches en substances autritives, et par le spectre de l'alcoolisme qui,
iucomnu auparavanct dans cette population, y fait maintenant 4‘ énormes
ravages... Ces bouleversements dans l'existence matérielle da la comnunin:té
out considérablement altéré la santé de ses membres et leur résistance anz:
jafections. L'ahsence des resscurces en eau courante et des installavions
sanitaizes qui seraient nécessaires pour remplacer les systémes traditionunels
engendre des maladies Iides 4 la misere et au manque d'hygiéne, comme le
prouvent 1’ augmentation étonnante du nombre de saissances anormales et
l'epidemie récente da tuberculose, qui touche maintenant pres du tiers di la
communauteTM. ,

|

|

|

“.e. laur régime alimentaire se trouve profondément modifié par la disparition

24.1 Dans une communication datée du 20 juin 1989, 1'Stat partie raconnait “que la
bande du lac Lubicon a été victime d'une injustice et qu'elle a droit & une riiserve
et & des droits connexes”, 11 affirme toutefois avoir fait & la bande une ofvre
qui devrait lui permettre de préserver sa culture, d'étre maitressa de son mol de
vie.et @'@tre autonome sur le plan financier, offre qui, si elle était acceptie,

coustituerait une solution interne efficace aux violations du Pacte dénoncdes par
la bande. Mais cette solution ne peut étre qu'offerte a la bande, elle ne pent, lui
Stre imposée. L'Stat partie rappelle que les négociations ont eu lieu entre .es
hauts fonctionnaires du Gouvernement canadien et la bande du lac Lubicon de

novembre 1998 & janvier 1989; de plus, le Premier Ministre du Canada a rencon:ré le

chef Oninayak @ l‘automne de l'annde 1968. L'ztat partie fait valoir que, dans
Presque tous les cas, le Gouvernement canadien a, ou bien satisfait pleinemen: aux

demandes de l'auteur de la communication, ou bien offert & la bande an traitement

proche de celui accordé aux autres bandes cansdiennes, voire meilieur. L'offre

fares

003602



UNCLAD 1 Pecumentdiselosed under the Access to Information Act

ocumgat divulgué en vertu de la Loj sur |’'accés a l'informationD

YT o r¥s CCPR/C/38/E “.67/1984
PAGE 3 OFIDE p| Frangais

Page 21

faite & la bande comprenait 98 miles carrés de terres, des droits minfess sur
79 miles carrés, des services commusautaizres pour chaque familla vivant sur la
réserve, l‘autorité sur la composition de la bande et une aide germettast l'assure:
& la bande son sutonemie économique. Si l'ou considere que la bande comptz
500 membras et que les biens at services offerts par le Gouvernement s'dlévenc
& 45 millious de dollars (sans compter les terres et les droits miniers), j'offre
Gu Gouvernement représente 90 000 dollars par personne, soit prea d'un demi-millior
de dollars par famille de cing personnes. Certaines demandes de la bande, comme
une patinoire et une piscine, ont até rejetées.

24.2 Selon l'Etat partie, le saul point important encore en litige entra ja
Gouvernement et la bande concerne l’indemnité de 147 millions de dollars casa la
bande réciame au titve des pertes financidres et autres quielle aurait subins,
Afia de permettra le réglement des questions sur lesquelles les parties se sont
entendues, le gouvernement fédéral a fait une proposition qui permettrait a la
bande d'accepter son offre ex totalits tout en intentant une action ex réyaraticn .
générale devant les tribunaux canadiens, L‘ztat partie rejette l'affirmation seloz.
laquelle "pratiquement tous les points importants” de sou offre "devaient faire
l'objet de négociations ultérieures” at fait valoir que le Gouvernement a fait
droit a la plupart des demandes de la bande concernant les terres, les drsiss
miniers. les installations commusautaires, l'autorité sur la composition de la
bande et l'autonomie économique. Enfin, l'Etst partie rejette l'accusation de
mauvaise foi dang les négociations.

24.3 Au chapitre de la procédure, 1'Ztat partie indique que le Comité, depuis qu'il
a pris sa décision sur la recevabilitée, o’a toujours pas fournd de précigious qui
permettraient 4 l1‘Etat partie de réagir aux accusations d'incompatibilité avec
le Pacte. Il considére par conséquent que la procédure n'a pas dépassé iu stade de
la recevabiliteé. 11 fait valoir en ounre que, pour se conformer & son mandat, le
Comité doit a) préciser, ex vertu de l'article 93, paragraphe 4, du ragleneat
intérieur, le résultat du réezamen de sa décision sur la recevabilité; 6) s'il
déclare la communication recevable, indiquer les articles et les éléments 33 preuve
sur lesquels il fonde cette décision: ¢) donner au gouvernement fédéral 1 sccasion
de faire connaitre dans les siz mois ses observations sur le fond.

28. Par déeision interlocutoize du 14 juillet 1989, le Comité des droits de
l'homme a iavité 1'Etat partie a lui soumettre, au plus tard le ler septerbre 1989
toutes nouvelles explications ou déclarations complémentaires se rapportaut aus
allégations de l'auteur quant au fond, et l'a prié &@ nouveau, conformémen: A
l'article 86 du réglemant intdrieur du Comité et en attendant sa décision finale,
de prendre des mesures pour éviter qu'un préjudice ne soit causé A l'auteuvr et aust
autres membres de la bande du lac Lubicon.

26.1 Dans sa réponse du 31 soit 1989 & cette décision interlocutoire, 1'Ttat partin
fait valoir qu'il n'a pas bénéficid d'une procédure régquiiere, puisque las

principes @'impartialite et de loyauté veulent qu'une partie sache précisiment ce
dont elle est accusée et les éléments de preuve sur lesquels repose l'acm.sation.

N'ayant pas été informe des articles du Pacte prétendument violés, ni des éidments
a’ appreciation qui out amexé le Comite & déclarer la communication recevatile. le

gouvernement, fédéral eatime que les principes d'équite n'ont pas ate cespectés et
que son aptitude a répondre aux allégations de la bande s‘'en trouve dimisée.

foes
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26.2 Pour ce qui est des violations alléguées de’ l'article 14, paragraphe | at de
l'article 26 du Pacte, l'Btat partie rejette comme “totalement infonddédes" 1as
allégations selon lesquelles il n'aurait pas permis 4 la bande de se faire @ntandre
par un tribunal, indépendant et impartial en vue du réglement de ses demanzes ; les
tribunauz canadiens ont de tout temps administré la justice de fagon impartiala et
integre, et nombreux ont été les plaignants indiens a en bénéficier. Les suteurs
de 1a communication a'apportent aucun élément tendant & montrer que la fussics
aurait ote administrée de fagon discriminatoire dans le cas de la bande du la:
Lubicon. L'Etat partie ajoute que s'il y a eu des ratards dans le cours da La.
justice, c'est en grande partie le fait de la bande elle-méme. Elle n'a pas yris
les mesures voulues pour faire progresser les actions qu'elle avait engagezs ct
elle a cefusé de coopérer avec Je gouvernement fédéral quand celui-ci a entre: rig
de régler les questions litigieuses; qui plus est, la bande a déclaré te
30 septembre 1988 ne pas reconnaitre la compétence des tribunaur canadiens, ¢: qui
a en pour effet de mettre fin & l'effort entrepris pour trouver une soluticn gar la
voile judiciaire.

26.3 L'Etat partie fournit une chronologie judiciaire détaillée de l'affaire.
Trois actions sont pendastes ex ce qui concerne la bande du lac Lubicon. 4a
premiere a été intentée par la bande devant la Cour fédérale coatre la gouverrement
fédéral. Elle est en suspens depuis 1981 et, selon l'Etat partie, c'ast a la bande
qu'il appartient d'engager l'écape suivante de la procédure. La deuxiame action a
été intentée devant la Cour du Bane de la Reine (Court of Queen's Sench) de
i‘Alberta contre cette province et certaizes sociétés privées. Depuis 1985, ‘ate a
laquelle l'ordonnance conservatoire demandée par la bande a été refusée, cnlli-ci
n'a en rien fait avancer la procddure et elle a renoncé & faire appel de ia
décision par laquelle la Cour avait refusé de mettre également en cause 1' sta:
cauadien. La troisiame action a été engagde en mai 1988 par le gouvernement
fédéral. qui voulait résoudre les problémes de compétence en réunissant devant: la
méme juridiction le gouvernement provincial, le gouvernement fédéral et la bade,
afin de régler définitivement l'affaire. Or la bande a refusé d’étre partie i
cette action, malgré la volonté du Président de la Cour du Banc de la Reine de
i'Alberta de parvenir rapidement a une solution. Cette action reste elle aussi en
suspens. De l'avis de l'Etat partie, chacune de ces trois actions en justice cfire
4 la bande um moyen d’obtenir satisfaction.

26.4 L'Etat partie fait valoir que, parallelement aux actions judiciaires, le

gouvernement fédéral a exaayé de régler l'affaire par la négociation, C'est uinsi
que les offres faites lors des négociations décrites au paragraphe 24.1 ci-de:sus

satisfaigaient quasiment toutes les revendications de l'auteur de la demande, soit
intégralement soit dans une trés large mesure. De plus, uae nouvelle série di:
pourparlers avaient commencé et “aucun effort x' était @pargnéd pour qu'ils
aboutissent", Les négociations de la bande avec le gouvernement de la provin:e de
l'Alberta avaient repris le 23 aciit 1989 et d'autres devaient s'ouvrir le

7 septembre 1989 avec le gouvernement fédéral. L'zZtat partie confirme que i! sifre
qu'il a faite & la bande est toujours velable.

26.3 Pour ce qui eat de la formule utiliséde pour ddéterminer l’apparctenance & 14
communauté du lac Lubicon, 1‘E£tac partie dit qu'il eset “totalement fsux" ce
prétendre, comme le fait la bande, que “le Canada a prétends appliquer
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rétreactivement l'indian act (lei sur les Indiens), dang son texte antériai & la
mogification découlane de la décision adoptée dans 1l‘affaire Sandra _fovasa sn
c. Canada". Bien au contraire, déclarve 1’ Etat partie, le bande a soumis «2 1988 ur.
raglement d'appartenance & la communauté conforme & la tod sur les Iadian: ‘telle
qu'elle avait été modifiée & 1a suite de la décision du Comité dazs L'affaice
Lovelace), réglement que le Gouvernement canadien a accepté et qui donne i la bards:
tous pouveirs de décision sur l’appartenance & la communauté. 21 S'ensuit qe la
proposition du Gouvernement canadien est fondée sur les quelque S00 habituats done
les dirigeants de la bande ont décidé quiils dtaient membres de la commuaiuté du
iac Lubicon.

26.6 Pour ce qui est des allégations de violation des articles 17, 23,
paragraphes 1, 18 et 27, l'Etat partie rejette comme inexacte et tendanciicvse la
these de la bande selon laquelle “le Canada participe &@ un projet dacs le cadre
Auquel pratiquemeanc toutes les terres traditionnelles du Ludicon ont fait Liobje¢
de concessions d’abattage”. [1 fait obsarver que l'usize de pate & papie: de la
Daishowa,. qui est en construction au nord de la Peace River, dans l'Albesta, n'est
ni dans le périmétre des terres prétendument “ancestrales" de la bande, ni dans ie
territoire constitue en réserve selon les termes de l'accord entre la bande at ie
gouvernement provincial de l'Alberta, L'Etat partie déclare que la ncuvelle usine
da pate & papier est située & environ 80 kilomatres de la limite des teria;
réservées a la bande. 1 poursuit en cos termes :

"S'agissant de la superficie des terres mises & la disposition de l'ssine pau:
S'approvisionner en matieres premigres, l'accord d'exploitation for:stiara
passé entre la province de l'Alberta et cette usine exclut ezpresséuent las
terres offertes @ la bande du lac Lubicon, De plug, pour garantir ise salize
exploitation forestiare, les coupes annuelles effectuédes en dehors ics terres
proposéas & la bande toucheront moins de 1 ¥ de la superficie spica ‘ide dans
l'accord d’exzploitation forestiére.” .

26.7 Enfin, l'Etat partie attire l'attention du Comité sur l‘évolution récente de

1a situation de la communauté du lac Cadonte/lac Suffalo, au sein de laquzlie

vivent la majorite des membres de la bande du lac Lubicon. En décembre 1388, 2a:
autorités féddrales ont appris qu'un nouveau groupe de cette communauté avait
entrepris de regler la question des droits détenus par ses membres en vertu du
Traite No 8, indépendamment de la bande du lag Lubicon. Ce groupe, qui compte
environ 350 autechtozes, a demaadé au Gouvernement de le reconusitre ec tant que
bande dea Cree des foréts. Selon l'Etat partie, il se compose de membris de la
bande du lac Lubicon qui ont officiellement annoncé leur intention ds s iatégrar

dans la nouvelle bande, d'anciens membres de la bande du lac Lubicon exuulsés gar

celleeci en janvier 1989, et d'autres autochtones vivant dans la comiunatte. Le
gouvernemene fédaral a acceptée de constituer le bande des Cree des foréss. L'Btat

partie ajoute qu'il se reconnait envers cette bande les mémes obligations -

juridiques qu'envers la bande du lac Lubicon.

26.8 Dans une nouvelle communication, datée du 28 septembre 1989, l' Esc partie se

réfere aux négociatious tripartites entre le gouvernement fédéral, le s2uvernemant

provincial et la bande du lac Lubicon, qui auraient di se dérouler ‘in sede at

début septembre 1989; i1 affirme qu'alors que la bande s' était eagagée 3 soumat sre
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une contre-proposition détaillée en réponse & l'offre du gouvernement fédéral itt de
fournir une liste des personnes qu'elle raprésentait dans les aédgoctiations, i] a
été informé le 7 septembre 19289 que la bande n‘avait pas préparé de
Contre~proposition et qu'elle ne fournirait pas de lists. La bande aurait declacd
qu'elle ne négocierait pas en présence de M. Xen Colby, l'un des membres de
L'équipe de adgociateurs du Canada, parce qu'il faisait office de porte~parole du
Gouvernement aupres des médias. La bande ayant ainsi refusé de poursuivre une
discussion sérieuse sur ses revendications, les négociations n'ont pas repris.

27.21 Dans ses observations du 2 octobre 1989 sur ia réponse de l'dtat partie it la
Gécision interlocutoire du Comite, l' auteur déclare que L'Etat partie ne peut & bon
droit se pratendre désavantagé dans la procédure engagde devant le Comits des
droits de L'homme, puisque tous les faits et les motifs jucidiques suz lesquals
tepose la plaints de la bande ont été abondamment exposds et discutes. Quant 2
savoir si des voies de recours internes restent ouvertes & le bande, i1 fait
observer qu'il n‘existe aucun recours ineerse qui permette & la bande du lac
Lubicon de rétablir son économie et de retrouver son mode de vie traditionnel, dont
ta destruction est “la conséquence directe A la foie de la néegligeance et des actes
délibérés du Gouvernement canadien". L'auteur fait observer que. du point de vue
juridique, la situation de la bande est conforme & la décision que le Comité 4
prise dans l'affaire Mugioz ¢. Pérou 1/, dans laquelle le Comité avait déclaré gue

. 1a Botion de procés équitable au sens de l'article 14, pavagraphe 1, du Pacte
implique nécessairement que la justice soit reudue aany retard excessif. Dagit
cette affaire, le Comité avait estimé qu'un retard de sept ans dans la procddiure
judiciaicze interne représentait un retard excessiz., Dans l‘affaire de la bande,
précise l’auteur, les procédures judiciaires interzes ont ét¢ engagées ox 1573, En
outre, @t alors que la bande avait adressé au Gouvernement fédéral canadiea vie
requéte en création d'une réserve des 1933, la question n'est toujours pas céyée,
La bande considére que si elle a été contrainte de mettre un terme & 14 ans @2
procédure judiciaire, c'est finalement en raison de deux décisions qui ont eu pour
effet de lui Ster toute possibilité de poursuivre la revendication de ses dois
ancestrauz @ l'encontre du Gouvernement fédéral canadien, Ainsi, en 1986, la “our
supréme du Canada a décidé dans l'affaire Joe que les tribunauz fédéraux n' étaient
pas competents pout connaitre des affaires de droits ancestraux survenant dans le
cadre des provinces. Etant donné cette décision, la bande a demandé aux ¢rilucauxz
de l’Alberta, en 1987, d'inclure le Gouvernement fédéral canadien au nombre des
parties aux procédures concernant ces droits ancestrauz., Le Gouvernement fécéral
s'ast opposé & cette demande. En mai 1988, le gouvernement fédéral a intenti une
action en justice pour essayer de persuader la Cour du Banc de la Reine (Sourt of
Queen's Bench) de l'Alberta que la bande a'avait qu'un dreit conventionnel sir
40 miles carrés de terre. L'auteur fait valoir que, du point de vue du
gouvernement fédéral, une décision ex ce sens lui permettrait de justifier lis
concessions @’abattage de la seciété Daishowa, qui englobent pratiquement tous les -
territoires traditionnels de la bande du lac. Lubicon, et “iavaliderait les
arguments invoqués par la bande concernant la destruction de son assise
a@conemique". 'auteur ajoute que le Président de la Cour du Banc de la Rein:
(Court of Queen's Bench) a reconnu qu'il fallait régler la question des éroi:s
ancestraux avant de prendre ume décision sur aucune question concernant les iroits

issus de traites: i1 préciae que si le Canada avait réellemest voulu que les
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tribunaux réeglent la question des droits fonciers de la bande du lac Lubicus, aulieu de s'an servir pour retarder une décision an la matiare, 11 auradt reavoyé ia
question directement devant la Cour supréme du Canada,

27,2 Quant & l‘offre d'un réeglement négocié faite par l'Etae partie, l'auscur
déclare que cette offre niest pas équitable et ne répond pas aux besoins 4d: la
communaute du Lubicon car pratiquement tous les points de quelque importance
resteraient & régler et devraient faire l'objet de nouvelles discussions, <«
Gécisions du Gouverzement canadien cu de demandes de la bande, os dchange «8 quoi
celle-ci devrait resoucer & toute action. sur le plan national ow intersaticual, a
i‘encontre de 1’Etat parrie, et notamment retirer la communication sounise au
Comité des droits de l'homme. L'auteur ajoute que l'accord d'octobre 1368 entre la
bande et la province de l'Alberta ne régle en rien la question des reveadicrcions
territoriales de la bande, “contraizement & ce que veut faire croice" L' Eine:
partie. A ce propos, l'auteur fait valoir que, contrairement & ce qu'il arate
prétendu précédemment, 1'Etat partie n'a pas offect de donser effat a l'aciora
Q'octebre 1988 et que, s'il était réellement disposé a appliquer les dispositions
de l'accord, il resterait & régler un certain nombre de questions, yotanment: celle
d'une juste indemaisation,

27.3 A l'appui de ses observations antérieures faisant état de violations jos
articles 14 et 26 du Pacte, l'auteur affirme que non seulement 1'Etat partie a'a
pas assure & la bande du lac Lubicon une égale protection par Fapport aum yroupes.
non autechtones, mais qu'il a en cutre cherché & priver la bande 4’ une agaly
protection par rapport aux autres bendes d‘indiens. C’est ainsi que, s'agissant da
l‘appartenance & la bande, la formule proposée par le Canada en 1986 aurai: pour
effet de priver de leurs droits aborigénes plus de ta moitié des Indiens du
Lubicon., qui seraient ainsi l'ohjet d'un traitement inégal et discriminatuirce par
rapport a tous les autres aborigenes. L'auteur agfirme qua, av moins jJusqu'en
décembre 1988, l'Etat partie a cherché A appliquer @ la bande les criteres énoncds
Gans la législation antérieure aux constatations faites par le Comité des droits 4:
l'homme dans l'affaire Lovelace c. Canadas 2/, législation qui avait dtd diclarde
contraira a l'article 27 du Pacte.

27,4 Passant & ses aliégations de violation des articles 17, 18, 23 et 27, l'auteuc
réaffirme que 1‘Stat partie a tenté de dénaturer Les faite récents et s'est
concentré abusivement sur le projet d'exploitation forestiare de la Daishiwa pour
détourner l'attention du Comité du fait que "c'eet sciemment et délibécémere qu'il
anéantit la communauté du Lubicon". I1 rappelle que sept mois seulement apees que
le Comité eut demandé des mesures conservatoizes ex application de l‘articie 36 dv
reglement ixatérieur, pratiquement toutes les terres traditionnelles du Lus.con
avaient fait l'objet de coucegsions d'abattage pour le projet de la Daishowa,
L'accord d'exploitation forestiere deatinég & alimenter en arbres la ncuvelie using
eaglobe, selon l'auteur, la totalité des territoizres traditionnels de chasse et de
pidgeage du Lubicon (10 000 kilometres carrés), & Liexzception de 45 kilana:ses
carrés mis & part mais jamais officiellement cougtituées en réserve. L'aucaur fail:
valoir que le Canada @ contrevenu & la demande de mesures conservatoires firmulée
par le Comité en vendant @ une société japonaise les arbres qui couvrent ¢sa
10 000 kilometres carrés traditionunellement utilises par la bande et quiaile n'a
jamais cédés. De plus, le Canada s'efforcerait de minimiser indiiment l'impact du
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projet de la Daishowa; l'auteur fait observer que les Plans de production actiwis
prévoient l'abattage de 4 millions d'arbres par and et que l'on a reécemnent anioncéd
l'intention de doubler en trois aus la production. qui ent actuellement de |
340 000 tonnes de pate & papier par an. Si cette activites Gconomique se pouriuit
comme prévu, om continuera de détruire l'ensemble du territoire traditionns! des
Tndiens du Lubicon. Il ne sert & rien que le territoize de 247 kilometres cacrés
réservé par l'accord d'octobre 19839 demeure relativement intact, puisque le gibier
qui traditionnellement assurait la subsistance de la bande a déja éts chassé ie
toute la zone de 10 000 kilom@tres carrés.

27.5 Enfin, l’auteur fait valoir quien crdant la "bande des Cree des foréts”
s'afforgant de faire “revendiquer par d'autres” leg terres traditionnelles
du Lubicon. l'Etat partie viole une fois de plus les articles premier, 26 at i” du
Pacte. A ce propos, i] declare que la bande des Cree des foréts est un

ot Ou

“groupe hétéroclite formé de personnes tirées d'une dousaine de communaut 3s
Giftféerentes éparpillées dans toute 1'Alberta et la Colombie Dritannique”, qui
n'ont aucun passe en tant que socidtd autochtone organisée et qui, ex tart que
groupe, n'ont aucus lien avec le territoire traditionuel de la bande 4u lac
Lubicon et que sa création “constitue la derniare en date des tentatives
faites par le Canada pour ébranler la société traditionzelle du lac Lubicon et
aholir ses droits fonciers”.

L'auteur ajoute que le gouvernement fédéral a apporté une assistance financiacn et
juridique a la bande des Cree des foréts et qu'il l'a reconnue avec “une célérits
sans précedentTM, lui accordant la priorité sur plus de 70 autres groupes, sotament
six commuuautées Cree homogenes et bien soudées du nord de l‘Alberta qui attendest
depuis plus de 50 aus d'étre reconnues comme bandes. Certains dee soi-disant
membres de la "bande des Cree des foréts” viendraient de cee communautés-Ja.
Liauteur se réfere & l'article 17 de la loi sur les Indiens, qui doane au Ministre
fédéral chargé des affaires indiennes le pouvoir de constituer. de nouvelles haides
et de mettre 4 la disposition d'une nouvelle bande “une partie, détermizée par le
Ministre, des terres de la réserve et des fonds de la bande existante’., De i’ avis
de l'auteur, lea pouvoirs comférés par l'article 17 de la loi sur les Indiens sont
“exztraordinaires et inconstitutionnele" et ont écé invequds "pour erger [la] pande
des ‘Cree des fordéts' et déposseder la bande du laa Lubicon de son territoirea
traditionnel et de sa culture", De plus, alors que l'ztat partie prétend que la
bande des Cree des foréts représente quelque 350 personnes, l' auteur indique tie la
nouvelle bande a toujours refusé d'en publier les coma gux fins de vérificatia:,
Le gouvernement fédéral, ajoute-t-il, a reconnu que la bande des Cree des forats ne
compte que 110 membres.

27.6 L'auteur coaclut que l'Ztat partie o's pas été en mesure de réfuter ses
allégations de violation des articles 2, 6, paragraphes 1, 7, 14, paragraphes 1,
17, 18, peragraphes 1, 23, paragraphes 1, 26 et 27, formuldes dens ses
communications dee 12 janvier 1988 et 30 mai.1989, et prie le Comité de se

prononcer contre i'Etat partie en ce qui concerne ces articles. Quand da viclation

de l'article premier qu'on lui reproche, i1 fait observer gue s'il a sigue, #2 ¢ant

que représentant de la bande, toutes les communications adressces au Comité, il a

agi uniquement ex sa qualité de représentant diment élu de 1a bande et non ei son

Jews
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propre nom. A ce propos, il note que si l'article 2 du Protocole facultatis£
| dispose que setls les particuliers peuvent présenter une communication 2 Gonite,
l'article premier du Pacte garantit "a tous les pouples ... le droit de disposer
d‘euz-mémes". Il ajoute : “En décidant qu'un particulier qui socumet une
communication au nom d'un groupe, conformément auz dispositions de l'article 2 du
Protocole facultatif, ne peut ezposer une réclamation au nom de cs méme groupe en
vertu de l'article premier du Pacts, le Comité déciderait en fait que les roits
é@noncés a l'article premier du Pacte n'ont pas force de loi,” Giauteur ajcute
encore qu‘"il est é@vident que telle n'est pas l'istention du Comité et qu’is
couséquence 1a bande estime ... respectueusement quien tant que peuple, repréesenté
par son chef dimant élu, M. Bernard Ominayak, la bande du lac Lubicen est victime,
de la part du Gouvernement fédéral du Canada, de vielations .,, dea droits ¢noneéa
& l'article premier du Pacte international relatif aux droits civils et po..jciques”,

28.1 Dans une derniere communication datée du 8 novembre 1989, 1'Rtat partie
rappelle que pour se faire uz avis sur les actions en justice concernant 1a bande
du lac Lubicon, il convient de tenir compte du fait qu'il existe au Canacz. an
vertu de la Constitution, un partage deg pouveirs entre le gouveraement tédiral et
les gouvernements provinciaux et entre les compétences respectives des tridunauz.
La Cour supréme du Canada a décidé que, lorsque des terres qui sont le prapciécé
d'une province sont revendiquees (comme dana le cas du lac Lubicon), les plaiates
dirigées contre le gouvernemest provincial sont déposées devant les tribunaux
provinciaux. De l'avis de l'=tat partie, la décdsion de la Cour supréme céfinit
avec précision les instances judiciaires devant lesquelles la bande peut iaire
valoir ses droits territoriaus ancestraux. Le fait que lea conseils de l:. bande
n'aient pas intenté leur action devant les tribunauz compétents ze signifiie pas que
les tribunaux canadiens refusent ou solent incapables d'entendre leur cause
équitablemest.

28.2 Passant 4 la distinction entre les droits ancestraux et les droits iusus de
traités, l'Ztat partie explique que dans le droit conatitutionnel canadia:, les
droits ancestrauz peuvent étre remplacés par des droits issus de traités.
Lorsqu'il en est ainsi, lea bandes indiesnes peuvent prétendra & des BEL bages
découlant de ces traités subséquents. L'Etat partie recounait que la banda du lac
Lubicon peut idgitimement ravendiquer certains droits en vertu du Traitd vo 8,
conclu en 1899 avec les Indiens cree et les autres Indiens de la province Je
i*Alberta. Les propositions faites par le Gouvernement canadien et le Gouvernement
de l’Alberta & la bande reposent sur les droits éuoncés dans le Traité Nc 8. Les
terves offertes par le gouvernement provincial en vertu de l'Accord de 1788 L'oat
6té dans le cadre des dispositions de ce traité. En revanche, la sona
de 10 000 kilomécres carres mentiounée par la bande dans ses comaunicatiocs relavs |
d'un droit ancestral qui s'est pas reconnu par le gouvernement fédéral. La plainte
formulée par la bande A propos de la poursuite de l'exploration et de
l'exploitation pétroliares et d'une éventuelle exploitation forestiara parte sur
des activités mendes dans cette vaste zone de 10 000 kilometres carrés e+ sou pas
sur les terres visées dans les projets d'accords entre la bande, le gouvarnement
fédéral et le gouvernement provincial.

28.3 U'Etat partie réfute la these de la bande selon laquelle son mode da vie fodé
aur la chasse et le pidgeage aurait été irrémédiablement détruit; i] fait observer
que, dans les zones coucdédées pour l'exploitation forestiare, la ferét dacs son

fuee
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ensemble reste intacte et peut continuer & faire vivre une Population animale.
suffisante pour permettre aux membres de la bande du lac Lubicon qui le souhatentde maintenir leur mode de vie traditionnel.. 11 ajoute que les perturbations
apportées aux foréts entrainent en général une augmentation du nombre deg yranis
mammiferes, car la nourriture devient de ce fait Plus aboudante dans les ¢lai:-jares,

28.4 Enfin, 1'8tat partie souligne a nouveau que la bande des Cree des forats s'estconstituée & la demande méme des intéressés. 11 fait observer qu'une minerit
d'Indiens souhaitent appartenir a cette bande étaient A un moment donne des mombreg
a part eatiére de la bande du lac Lubicon. Certains d’entre eux l'ont depuis
quittée de leur plein gré; une trentaine d'autres en ont ate exclus en 1989.
L'Etat partie fait observer que les membres de la bande des Cree des foréts ot:
demande au gouvernement fédéral de les reconnaitre comme tels, tout comme les
membres de la bande du lac Lubicon avaient demandé & tre reconnus comme tals cans
les années 30. La gouvernement fédéral a reconnu la nouvelle bande parce que
Certains de ses membres ont, en vertu du Traitée No 8 des droits territeriaur
qu'ils souhaitent ezercer. L'Etat partie ajoute que la bande des Cree des feorits a
été reconnue & la demande des intéressés, qui souhaitent étre reconnus conne “ils
afin de pouvoir vivre collectivement, et que cette bande n'a réclane aucune das
terres revendiquées par la bande du lac Lubicoen.

29.1 Au début, dans sa réclamation, situde dang un ensemble de faits complexss,
l'auteur alléquait principalement que la bande du lac Lubicon avait été privee du
Groie de disposer d'elle-méme ainsi que du droit de disposer librement de ses
tichesses et ressources naturelles. Bien que le Gouvernement canadien ait. yar la
loi sur les Indiens de 1970 et le Traité No 8 de 1899, reconnu le droit da li bande
au lac Lubicon & poursuivre son mode de vie traditionnel, ses terres
{20 000 kilometres carrés environ) avaient éte exproprides A des fins comerciales
(prospection de paétrole et de gaz) et détruites, ce qui avait privé la bande du lac
Lubicom de ses moyens de subsistance et de la jouissance de son droit a
l‘autodétermination. La destruction rapide de l'assize économique et du mods de
vie aborigéne de la bande avait déja causé un dommage irréparable. %' auteur
allégueit an outre que le Gouvernement Canadien s'était délibdrément servi dis
moyens politiques et juridiques disponibles au Canada pour empécher et retariler les
actions en justice de la bande de maniere qu'avec le développement industrie.. de la
région, s’accompaqnant de la.destruction du milieu écologique et de l’assise
économique de la bande, celle-ci ne puisse survivre en tant que sation. L'anteur
déclarait que la bande du lac Lubicon ne demandait pas au Comité une décision sur
Ges droits territoriauz mais seulemect que le Comité l'aide @ center de conviiacre
le Gouvernement : a) que l'existence de la bande était gravement menacée et 3° que
le Canada était responsable de la situation actuelle.

29.2 Des le debut. 1'Etat partie a repoussé les allégations selon lesquelies
l'existence de la bande du lac Lubicon était menacée at affirmé que la poursuite de
la mise en valeur de la région ne Causerait pas de dommage irréparable au modu de
vie traditionnel de la bande. {1 eatimait que la revendication, par la banda du
tac Lubicon, de certaines terres situdes dans la partie septentrionale de i ‘Alberta

n'était qu'un élément d'une situation qui était extrémement complexe du fait jes

003610



= DOCUMENT CIStIosetnerreemtinemieeeiinioalatanmation ActUNCLAS 1 Boedthenraivtigue en vertu de la Loi sur |’accés 4 l'information
YT a >} vy COPR/C/28/9/15'7/ 1984PAGE 3 { OF/DE >} | Feasgaie |

revendications concurrentes de plusieurs autres communautés autochtonesrégion, que la bande disposait encore de recours effectifs pour faire valoi;
ses revendications tant par la voie judiciaire que par la udgeciation, que le
Gouvernement avait fait & la bande un versement & titre grecieuz de 1,5 niliion de
dollars canadiens pour couvriz ses frais de justice et que, de toute facgon,
l'article premier du Pacte, ayant trait aux droits a'un peuple, ne pouvast titre
iznvoqué en vertu du Protocole facultariz, qui prdvoit l'examen de peéteadua:s
violations de droits individuels mais non de droits collactif£s contférds @ dan
Ppeuples,

de la

29.3 Telle était la situation lorsque le Comité a décidé, en juillee 1987, qe
la communication était recevable "dans la mesure ot elle pouvait soulever da;
questions au regard de l'article 27 ou d'autres articles du Pacte". Etaat doandda gravité des allégations de l'auteur selon lesquelles la bande du Jac Lubicon
était au bord de l'extinction. le Comite a grid L'dtat parele, conzornément &
L’article 96 du réglement intérieur, “de prendre des mesures proviseires scur
éviter qu'un prejudice irréparable ne eoit cause {& l’auteur de la communi: ation]
et aux autres membres de la bande du lac Lubicon".

29.4 Faisant valoir que le mode de vie traditionnel de la bande du lac Lubicon
aiavait pas été atteint de maniére icréparable et a'était pas Menacé de maniére
immineate et que tant un proces sur le fond que le processus de négociation preposé
constituaient des recours effectifa su mame titre que 2'injonetion provisaire que
ja basde avait cherché sans succes & obteniz des tribunauz, 1'Etat partie 2. en
octobre 1987, prié le Comité, en vertu du paragraphe 4 de l'article 93 dy ritglement
jatérieur, de réexamizer sa décision de recevabilite dans la mesure ob ella sea
fondait sur la régle de l'épuisement des recours internes, L’Stat partie
soulignait & ce propos que les retards istervenus dans les procédures judiciaires
engagees par la bande étaient dus pour une bonne part & l' inaction de la liaade. fi.
fsisait aussi valoiz qu'il avait pour politique de s'efforcer de résoudra par la
négociation les revendications foncidres justizi¢es et en suspens de band:
indiennes. , °

29.5 Depuis ectobre 1987, les parties ont présenté un certaic nombre
a@'observations, réfutant mutuellement leurs déclarations comme étant fausies ou
fallacieuses quant aux faits. L'auteur a allequé que l'Ftat partie avait créé woe
situation qui avait causé directement ou indirectement la mort de beaucou de
membres de la bande et menasait la vie de tous les autres membres de la qurmunautd |
du lac Lubicon, que le nombre de fausses-couches et d'enfants morts-né3 avait monte
en £leche et que celui des anomalies & la naisaance était passé de 0 & prasque
100 8, tout cela en violation de l'article 6 du Pacte, que les effets devastateurs
causés & la communauté constituaient des traitements cruels, jnhumaias et
dégradants en violation de l'article 7, que la partialité des tribunaux cacadiens
faisait obstacle aux efforts déployés par la bande pour protéger ses teres, 3a
COMMUREUtE @t ses moyens d'axistence. que plusieurs des juges entretenai:at
manifestement des liens économiques et persouneis avec les parties adver:as, en
violation du parsgraphe 1 de l'article 14 et de l'article 24, que J"Etat partie
avait permis la destruction des fanilles et des foyers des membres de la tande 2
violation dea l'article 17 et du paragraphe 1 de l'article 23, que les menbres de la
bande étaient “spoliés du substrat physique qui [servait) de support & leur
religion", en violation du parsgraphe 1 de l'article 18, et que tous les faits
susmentionnés coustituaient susai des violations des paraqraphes 1 & 3 ¢»
l'article 2 du Pacte. ‘
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29.6 L’Etat partie a rejeté catdgoriquement les allégations ci-dessus comne itane
non fonddes et non établies et comme constituant un abus du droit de
communication. Il affirme que des efforts réels et sérieus ont continud 2’étre
faits au début de 1989 pour engager des négociations avec les teprésentants j¢ la
bande du lac Lubicon au sujet des revendications de la bande. Ces efforts, cui
comportaient une offre provisoire de céder & la bande 28,4 milles Garreés de terres
réservées, sans préjudice de toute négeciation ou actios ex justice, ont feboud,
D'aprés l'auteur, & l'exception de 28,4 milles carrés, le Canada a donné i bail le
totalicé des terres traditionnelles de la bande - au mépris de la demande du Comité
tendant & la prise de mesures conservatoires ~ en vue de leur exploitation pir une
usine de pate & papier qui serait construite pras de Peace River, dans }'Alberta,
par 18 Daishowa Canada Company Ltd, et le projet de la Daishowa a mis ua poiue.
final & tout espoir de la part des membres de la bande de pouvoir poursuivre
certaines de leurs activites traditionzelles.

29.7 Reconaaissant l’obligation qui lui est faite, en vertu du Traité No 4, «te
fournir une réserve @ la bande du lac Lubicon et apres de nouvelles discussiors
qui m‘ont pas abouti, le Gouvernement fédéral a, en mai 1988, engagé une act..ca
en justice contre la province de l'Alberta et la bande du lac Lubicen agin qu'il
y ait une juridiction commume et que le Canada puisse ainsi s'acquitter de sis.
obligations & l’égard de la baade découlant du Traita No 8. Selon 1'auteur,
Cependant, cette initiative n’a pas d‘autre but que de reterder indéfisiment Je
réglement deg revendications fonciaves du Lubicon et, le 6 octobre 1938 (le
30 septembre, selon i'Ztat partie), la bande du lac Lubicon a prociamé sa
juridiction sur son territoire et déclaré qu'elle cessait de reconnaitre 1a
compétence des tribunauz canadiens. L’auteur a en outre accusé 1'zZtat partin
d'*intoxiquer l‘opinion dans les médias et de congédier les conseillers qui
préconisaient une solution favorable au peuple de Lubicon".

25.8 Ea sovembre 1988, & la suite d'un accord conclu entre le Gouvernement
provincial de l’Alberta et la bande du lac Lubicon sur la cession de 98 willes
carrés de terres pour établir une réserve, le Gouvernement federal et le bande
ont extamé des négociations sur les modalitde du transfert des terres et sur cies
questions connexes. D‘apresa l'Etat partie, une extents était intervenue aur 1a
majorite des questions, y compris l‘appartenance & la bande, la superficie ¢: la
réserve. les constructions destinges & la communauté et les programmes et services
& fourniz, mais non sur la question de la compeusation en especes, Joraqua 13
hande s'est recirde des négociations le 24 janvier 1989. L'offre formells &:
Gouvernement fédéral représentait alors environ 45 milijons de dollars ex
prestations et programmes, en plus de la réserve de 95 milles carrés.

29.9 L'auteur, quant a lui, déclare que les informations ¢ci-dessus de l'Etat sartic
n'ont pas seulement pour effet d'induire en erreur mais qu'elles sont presqua

entiérement fausses et que le Gouvernement ne fait aucun effort sérieur pour
aboutir @ un réglement. Il qualifie l'offre du Gouvernement d@'opératios de
relatious publiques qui “ne comporte pratiquement aucun engagement de la part du

Gouvernement fédéral”, et déclare qu’aucun accord ou consensus n'est interves. sur

aucune question. G'auteur accuse en outre l'Etat partie d'infiltrer des agaats
dans des conmunautés jouxtant le territoire traditionuel de la communauté dv
tubicen pour inciter d'autres autochtones & revendiquer de leur coté des taxres

traditionnelles du Lubicon,
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29,10 L’Etat partie rejatte l'allégation selon laquelle i] aurais négocié demauvaiee foi ou agi irréguiiarement au détriment des intérées de la bande cu
Jac Lubicon. Il reconnaie que la bande du lac Lubicon a été victime 4‘ uzi:injustice historique mais affirme avoir fait A la bande une offre formelle qui,
si elle atait accepeée, devrait lui permettre de préserver sa culture, d'itremaitresse de son mode de vie et 4'étre autonome sur le Plan économique, siifre quiconstituerait ainsi une solution interze efficace. 81 l'on Considere que la bandecompte 500 membres et que les biens et services offerts par le Gouverneme:.ts'élevent @ 45 millions de dollace canadiens, l'ofire du Gouvernement cep: dsenteprés de 500 000 dollars canadiens par famille de cing personnes. Certaizns
demandes de la bands, comme une patineire et une piscine, ont été rejecées. Selonl'ftac partie, le seul point important encore en litige concerne I‘indamaité de
167 millions de dollars canadiens que la bande réclame au titre des perte: .
economiques et autres qu'elle auzait subies, Selon lui. cette Gemande pourrait
Stre portée devant les tribunaux. que l'offre formeile soit accepede ou nor.
L’Etac partie réaffirme que l'offre qu'il a faite & la bande reste valabli.

29.11 D'autres communications des deux parties ont. traité entre autres de
L'ingluence de l'usine de pate & papier de la Daishowsa eur le mode de vie
traditionuzel de la bande du lac Lubicon. Alors que l'auteur déclare que |! usine
aurait un impect dévastateur, 1'Etat partie af¢irme qu'elle n'entrainersi: pas de
consequences graves, faisant observer que !'usine de pice & papier, stud: & ,
euviron 80 kilometres de la limite des terrea résarvéees & la bande, a'est. pas dansle périmetre des terres prétendument ancestrales de la bande, et que les coupes
anauelles, effectudes en dehors des terres proposées & la bande, touchercat: moins
de 1% de la superficie spécifice dans l'accord d'exploitation forestiare.

30. Le Comité des droits de l'homme a examinég la présente communication un tenaz.t
compte de toutes les informations acrites qui lui ont été soumises par les partie,
comme le stipule l'article 5, pgaragraphe 1, du Protecele facultati£. A ¢® propos,
il fait observer que le désaccord persistant des parties sur les faits de la cause
@ rendu particuliarement difficile J'examen au fond de leurs thases respessives,

‘ ta Adcia! : mining

31.1 Le Comite a étudié avec le plus grand soin la demande de 1'Etat partis tendant
a ce qu'il réexamize ¢a décision déclarazt la communication recevable, aur fing di
Protecole facultatif, “dase la mesure ob elle peut soulever des questions au regard
de l'article 27 ou d'autres articles du Pacte", Au vu des informations dent il
dispose maintenant. le Comité note que 1'Etat partie a fait valoir de faces
convaiacante que,.ai elle avait activement mené son affaire devant les tzibuneux
compétents, la bande du lac tubicon aurait pu abréger Ges délaie qui ont semblé
anormalement longs. Mais la question est da savoir si la voie de la controntatio:
judiciaire aurait été us bon moyen de sauvegarder ou de reataurer le mode de vie
traditionnel ou culture] de la bande du lac Lubicen, mode de vie dont la sande ia
dit qu'il était. & l'époque pertinente, suc le point de Qisparaitre. La Comité
n'est pas perguadé qua cela aurait coustitué un recours efficace au saus de
l‘article 5, alinéa 2»), du Protacele facultati£f. En L'occurrence, le “emité
confirme ga déciaion antérieure sur la cecevahilité. ,

face

003613



Document disclosed under the Access fo Information Act _
Document divulgué en vertu de | Sy #acceés a |'informatior

UNCLAS / NONCCAS
CCPB/C/38/D/167/1984 ,

Francais OT REESE
Page 32 

PAGE 3 OFIDE | ,

31.2 A ce stade, le Comité tiene aussi & déclarer qu'il ne peut suivre lL Eta
partie lorsque celui-ci lui reproche d'avoir failli & sa t&che en ze Précisaat pas,au moment o8 31 a déclaré la communication recevable, qu'eliles étaient celles des
allégations de l'auteur qui mécitaient d'étre examinges au fond. Lew argumunts deL'autceur étaient certes parfois confus, mais ils ont été exposés assez clairenent
pour que l’Etat partie et le Comité puissent répondre sur le fond.

e 
: 

a <

32.2 La question s'est posde de savoir si tout grief présenté au titre de l'article
premier du Pacte pouvait étre maintenu maigré la décision prise par le Comité
concernant la recevabilitdé. Tous les peuples ont le droit de disposer 4a‘ aux-némes,
de déterminer librement leur gtatut politique ec d'assurer leur développement
économique, social et culturel,. comme le stipule l'article premier du Pacte, nais
2a question de savoir si la bande du lac Lubicon coastitue un “peuple” xo’ast pas de
celles que le Comité puisse traiter dans le cadre du Protecole facultatif
coucernant le Pacte. Ce Protocole offre A des particuliers le moyen de sa faire
entendre lorsqu'ils estiment que leurs droits individuels ont dté violés, Car
droits sont énoncés dang la troisizme partie du Pacte, aux articles 6 aA 27, Cela

_ ait. rien ne s'oppose a ce qu'un groupe de personnes, s'estimant victimes d'un meme
préjudice, préseatent ensemble une communication alldquant une atteinte a leuis
droits, . ,

32.2 Bien quiils aient été initialement présentés comme relevant de
l'article premier du Pacte, il ne fait pas de doute que bon nombre des grief:
formules soulavent des questions qui relavent de l'article 27, Le Comité couscate

.qu'au nombre des droits protégés par l'article 27 figure le droit pour des
personnes d'avoir. en commun avec d'autres, des activitds économiques et socinles
qui s‘inserivent dans la culture de leur communauté. Les allégations tras
générales d'atteintes pacticuliarement graves & d'autres articles du Pacts Cles
articles 6, 7, 14, par. 1. et 26). présentdes apras que la communication eut ard
‘déclarde recevable, a’ont pas été suffisamment étaydes pour mériter un examen
sérieuz. De méme, les allégations de violation des articles 17 et 23,
paragraphe 1, sont elles aussi trés générales et 41 a’'en sera pas tecu comptn si ce
n'est dans 1a mesure oit elles peuvent atre considérées comme englobées dans its
allégations qui relavent essentiellement de l'article 27.

32.3 Les derni@res en date des allegations, selon lesquelles l'Etat partie anrait
suscité de toutes pléces une bande des Cree des foréts qui aurait des
revendications concurrentes sur les terres traditionnelles de la communauté iu
Lubicon, sont, rejetées comme constituant us abus du droit de saisiz le Comiti:, au
sens de l'article 3 du Protocole faculeatiz.

Las_viclations et Ja réparation offerte

33. Les indgalités historiques sentionnées par l'2tat partie et certaias fa:.ts
plus récents menacent le mode de vie at la culture de Ja bande du lac Lubicon et
constituent une violation de l'article 27 tant qu'ils n’auront pas écé éliminds.

L'Stat partie propose de cemédier & la situation en offrant une réparation gis le

Comité juge approprige au sens de l'article 2 du Pacte.

eee
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Notes

_2/ Communication No 203/1986, constatations finales adoytées

le 4 novembre 1988, par. 11.3.

2/ Communication No 24/1977, constatations finales adoptées le 30 juillet 1931.

foes
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Bande du tac Lubicon ¢, Canada

Brésontce par M, Nisnke Ando comme l'y autorise le naracraphe 3
de l'article 94 du raglement intérieur du Comite

Je na suis pas opposé & l'adoption des conustatations établies par le Comits,
car elles peuvent mettre en garde contre une exploitation des richesses nature’las
qui risquerait de causer sur la planete d'irréparables dommages dans
L'environnemest ~ lequel doit imperativement étze préserve pour les géuérationy
futures. Mais je ne suis pas certain que la situation qui fait l'objet de ia
communication examinge doive étre considérée comme une violation des dispositicns
da l'article 37 du Pacte.

Cet article 27 dispose que “Dans les Etats o& il existe des mizoritss
ethniques, religieuses ou linguistiques, les personnes appartenant & ces aiueritds
né peuvent étre privdes du droit a'avoir, en commun avec les autres membres de leur
groupe. leur propre vie culturelle, de professer ec de pratiquer leur propre
religion, ou a@’employer leur propre langue." De toute évidence, le droit de
professer et de pratiquer leur propre religion ou d'employer leur propre langui
Biest pas refusé aux membres de la Bande du lac Lubicon. La question gui se puse
est donc de détermizer si le Gouvernement de la province de l'Alberta, lorsqu' it. a
& une date recente exproprié les terres de la Bande pour servis des intérécs
commerciauz (par exemple en vue de concession de prospections du pétrole et du yas),
a porté atteinte au droit qui est reconnu & ces personnes “d'avoir leur propre vie
culturelle’.

Ti peut arciver qu'une culture soit étroitement associde & un mode d’ existence
particulier et i1 n'est pas impossible en l'occurrence que le mode de vie
traditionnel de la communauté considérée ici, notamment sas activités de chasse et
de péche, soit compromis par la prospection industrielle de richesses saturei!as.
Mais il me parait toutefois que le droit d'avoir sa vie culturelle propre ne
devrait pas étre interprété comme impliquant que le mode de vie traditionze! da la
Bande doit Stre préservé tel quel A tout priz. L'histoire de l'humanité est 33
pour rappeler que les progrés techniques ont modifié & divers dgards les fagors de
vivre pratiquées jusque-1é et out par conséquent eu des incidences sux les cultures
qu'elles nourrissaient. Cx pourrait aller jusqu’’ dire qu'un groupe qui, au sein

d'une société, refuse absolument de changer son mode de vie traditionzel risq.e da
compromettre par 14 le développement économique de cette société tout encidrs.
C'est pourquoi je formule une réserve 4 l'égard de l'assertion qui pose
catégoriquement que les faits intervenus depuis quelque temps menacent la Hace du

isc Lubicon dans son existence et constituent une violation de l'article 27.

Wisuki Ando
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Opinion individuelle sa raprortant aux constatations du Comité

concernant la communication No 167/1984, B. Ominayak ex la

Bande du lac Lublcen c. Canada

esem

4 3
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Prdsentée par M. Bertil Wennergren come l'y autorise le yagraphe 3

de liarticle 94 du raéglement intérieur du Comité

Sous sa forme actuelle, la communication concerze essentiellement le droit des
auteurs de disposer librement de leurs richesses et ressources naturelles et ta ne
pas étxre privés de leurs propres moyens de subsistance, tels que la chasse et ‘a
péchea. Dans sa décision du 22 juillet 1987, le Comité des droits de l'homme

. d@cidé que la communication était recevable dans la mesure ot elle aurait pu
soulever des questions relevant de l'article 27 ou d'autres articles du Pate.

Toutefois, em ce qui concerne les dispositious autres que l'article 27, les

allégations des auteurs sont restées si géadrales que le Comité n'a pas pe ex cenir

compte si ce n'est dans la mesure ch elles peuvent étre considérées comme englobées
dans les allégations qui relevent essentiellement de l'article 27. C'est La-dassus
que se fonde mon opinion individuelle.

Depuis que le Comité a adopté sa décision sur la racevabilité, <es
négociations ont été engagées entre le Gouverzement fédéral, 1a province d'ALoerta
et les auteurs en vue de régler l'affaize. Comme aucun progrés n'a été réalisé
dans la vole d'un raéglement, le Gouversement fédéral a engage, le 17 mai 198i, une
action ez justice contre la province de l'Alberta et la bande du lac Lubicon afin
que le Canada puisse s'acquitter de ses obligations conventionnelies & l'égard des
auteurs an vertu du Traicé 8. Dans l'acte introductif d‘inatance, la Cour du Bane
de la Reine de l'Alberta est prige a) de déclarer que la bande du lac Lubicos a

droit 4 une réserve et b) de déterminer la superficie de cette réserve.

Le 9 juin 1988, la bande du lac Lubicon a présenté les conclusions aa 12

défense et a déposé une demande reconventicnnelle. L'Etat partie a gait observer 3
cet égard que l'affaire & l‘origize du différend interne et de la communicacian
adressée au Comité des droits de l'homme concerne la superficie du territoiz:: qui
doit constituer la réserve et les questions qui em décculent. Il n'est pas
absolument certain que toutes les questions qui peuvent relever de l‘articls 27 du

Pacte solent des questions qui doivent étre examindes par la Cour du Banc de la

Reine de l‘Alberta daus l‘affaire dont elle ast, encore saisie en ce momen:. Mais |
il est évident, en revanche, que les questions relevant de l'article 27 du Picte

sont inextricablement liges 4 celles de la superficie du territoire qui doit

constituer la réserve et aux questions qui en découlext.

La régle générale du droit international qui veut que les recours interies
soient épuisés avane qu'une plainte soit soumise @ une instance intarnaticna.¢ |

a’ enquéte ou de réglement a esseutiellement pour objec de donner & l'Stat dé/‘endeur

la possibilite de réparer lui-méme, dans le cadre de son propre systame juricique

interne, le préjudice qu'a pu subir l‘auteur de la Plainte. Cela siqnifis, selon

faas
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moi, que dans un cas comme le cas présent, une instance internationale ne peut jas
examiner une question pendante davant ua tribunal de l'Etat défeudeur. A mon avis,
il n'est pas conforme au droit international qu'une instance internationale oxi: ine

des questions qui sont pendantes devant un tribusal national. J’estime qu'une

iastance internationale d‘enquéte ou de raéglemeat doit s‘abstenir d'ezaminer tote

question pendante devant un tribunal sational jusqu'a ce que le tribunal national
se Soit prononcé sur cette question. Comme ce n'est pas le cas ici, je juge la
communication irrecevable au stade actuel.

Bertil Wennergren
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HUMAN RIGHTS COMMITTES

Thirty-eighth session

DECISIONS -

Communication No, 167/1984

Submitted by: Bernard Ominayek, Chief of the Lubicon Lake Band
(represented by counse)

Alleged victims: The Lubicon Lake Band

State party concerned: Canada

Dateof communication: 14 February 1984

Recumentation references: Prior decisions ~ CCPR/C/WG/23/D/187/1984 (rule 91

. decision, 9 November. 1984)

= CCPR/C/27/D/167/1984 (interim

decision, 10 April 1986).

= CCPR/C/30/D/167/1984 (decision on
admissibility, dated 22 July 1947)

- CCPR/C/36/D/167/2984 (further interim

decision, dated 14 July 1989)

Date of present decision: 26 March 1990

On 26 March 1990, the Human Rights Committee adopted its views under

article 5, paragraph 4 of the Options) Protecal, concerning communication

No. 167/1984. The text of the views is annexed to the present document.

* Made public by decision of the Human Rights Committee.

90-08169 15984 (B) Cane
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Annex

VIEWS OF THE HUMAN RIGHTS COMMITTEE UNDER ARTICLE 5, PARAGRAPH 4,
OF THE OPTIONAL PROTOCOL TO THE INTERNATIONAL COVENANT ON CIVIL

AND POLITICAL RIGHTS - THIRTY-EIGHTH SESSION

concerning

Communication No. 3267/1984

Submittedby: Chief Becaard Ominayak and the Lubicon tak:
Band (represented by counsel)

Allegedvictims Lubicon Lake Sand

State party concerned: Canada

Date of communication: i4 Fabruary 1984 (date of initial letter)

Rate of decision on admissibility: 22 July 1987

The Human Rights Committee, established under article 28 of the Internaticnal

Covenant on Civil and Political Rights,

Meeting on 26 March 1990,

Having concluded its consideration of communication Mo, 167/1984, submisted to
the Committee by Chief 8. Ominayak and the Lubicon Lake Band under the Opticnal

Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by she

author of the communication and by the State party,

Adopts the following:

Views under article 5, paragraph 4, of the Optional Protocal ##/

1. The author of the communication (initial letter dated 14 February 1984 and

subsequent correspondence) is Chief Bernard Ominayak (hereinafter referred to a:

the author) of the Lubicon Lake Band, Canada. He is represented by counsel.

2.1 The author alleges violations by the Government of Canada of the Lubicon tke
Band's right of self-determination and by virtue of that right to determine fra«ly

its political status and pursue its economic, social and cultural development, <3
well as the right to dispose freely of its natural wealth and resources and not to

be deprived of its own means of subsistence. These violations allegedly contravene

Canada‘s obligations under article 1, paragraphs 1 to 3, of the International

Covenant on Civil and Political Rights.

ane

wa/ Individual ‘opinions subuitted by Mr. Nisuke Ando and Mr. Bertil Wennargren,

respectively, are appended.
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2.2 Chief Ominayak is the leader and representative of the Lubicon Lake Band, 4

Cree Indian band living within the borders of Canada in the Province of Alberta,

They ave subject to the jurisdiction of the Federal Government of. Canada, allegedly

ia accordance with a tiduciary relationship assumed by the Canadian Goveramen:. with

respect to Indian peoples and their lands lecated within Canada's national

borders, The Lubicon Lake Band is a self-identified, relatively autonomous,

socio-cultural and economic group. Its members have continuously inhabited,

hunted, trapped and fisned in a large area encompassing approximately

10,000 square kilometres in northern Alberta since time immemorial. Since their

territory is relatively inaccessible, they have, until recently, had little cantcact

with non-Inudian society, Sand members speak Cree as their primary language. ‘Many

do not speak, read or write English. The Sand continues to maintain its

traditional culture, religion, political structure and subsistence economy.

2.3 Ie is claimed that the Canadian Government, through the [ndian Act of 1970 and

Treaty 8 of 21 June 1899 (concerning aboriginal land rights in northern Alberta),

recognized the right of the original inhabitants of that area to continue their

traditional way of life. Despite these laws and agreements, the Canadian

Government haa allowed the provincial government of Alberta to expropriate the

territory of the Lubicon Lake Band for the benefit of private corporate interasts

(e.g., leases for oi1 and gas exploration). In so doing, Canada is accused of

violating the Band's right to determine freely its political status and to pursue

its economic, social and cultural development, as guaranteed by article 1,

paragraph 1, of the Covenant. Furthermore, energy exploration in the Band's

territory allegedly entails a violation of article 1, paragraph 2, which grants all

peoples the right to dispose of their natural wealth and resources. In destroying

the environment and undermining the Band's economic base, the Band is allegediy

being deprived of its means to subsist and of the enjoyment of the right of

self-determination guaranteed in article 1,

3.1 The author states that the same matter has not been submitted for examination

under another procedure of international investigation or settlement.

3.2 With respect to the exhaustion of domestic remedies, it is stated that the

Lubicon Lake Sand has heen pursuing its claims through domestic political aad 1agal

avenues. It is alleged that the domestic political and legal process in Canada is

being used by government officials and energy corporation representatives to towart

and delay the Band's actions until, ultimacely, the Band becomes incapable of

pursuing them, because industrial development at the current race in the area.

accompanied by the destruction of the environmental and economia base of the aad,

would make it impossible for the Band to survive as a people for many more years.

3.3 On 27 October 1978, the Band's representatives filed with the Registrar of the

Alberta (Provincial) Land Registration District a request for a caveat, which wuld

give notice to all parties dealing with the caveated land of their assertion of

aboriginal title, a procedure foreseen in the Provincial Land Title Act, The

Supreme Court of Alberta raceived arqumenta on behalZ of the Provincial Governnant,

contesting the caveat, and on behalf of the Lubicon Lake Band. On

7 September 1976, the provincial Attorney General Ziled an application for a

postponement, pending resolution of a similar case; the application was granted.
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On 25 March 1977, however, the Attorney General introduced in the provincial

legislature an amendment to the Land Title Act precluding the filing of caveats;
the amendment was passed and made retroactive to 13 January 1975, thus predat:rg

the filing of the caveat involving the Lubicon Lake Band. Consequently, the

Supreme Court hearings were dismissed as moot,

3.4 On 25 April 1980, the members of the Band filed an action in the Federal Court

of Canada, requesting a declaratory judgement concerning their rights to their

land, its use, and the benefits of its natural resources. The claim was dismissed

on jurisdictional grounds against the provincial government and all energy

corporations except one (Petro-Canada). The claim with the federal Government. and

Petro-Canada as defendants was allowed to stand,

3.5 On 16 Pebruary 1982, an action was filed in the Court of Queea's Bench 0:

Alberta requesting an interim injunction to halt development in the area unti!

issues raised by the Band's land and natural resource claims were settled. ‘The

main purpose of the interim injunction, the author states, was to prevent the

Alberta government and the oil companies (the "defendants") from further dest: oying

the traditional hunting aad trapping territory of the Lubicon Lake people. ‘This

would have permitted the Band members to continue to hunt and trap for their

livelinood and subsistence as a part of their aboriginal way of life. The

provincial court did not render its decision for almost two years, during which

time of] and gas development continued, along with rapid destruction of the Band's

aconomic base. On 17 November 1983, the request for an interim injunction was

denied and the Band, although financially destitute, was subsequently held lisble

for all court costs and attorneys' fees associated with the action.

3.6 The decision of the Court of Queen's Bench was appealed to the Court ¢f Appeal

of Alberta; it was dismissed on 11 January 1985. In reaching its dasision, tha

Court of Appeal agreed with the lower court's finding that the Band's claim of

aboriginal title to the land presented a serious question of law to be decided at

trial. None the less, the Court of Appeal found that the Lubicon Lake Sand would

suffer no irreparable harm if resource development continued fully and that thea

balance of convenience, therefore, favoured denial of the injunction.

3.7 The author states that the defendants attempted to convince the Court shat the

Lubicon Lake Band has no right to any possession of any sore in any part of the

subject lands, which, logically, included even their homes. In response, the tourt

pointed out that any attempt to force the members of the Lubicon Lake Band fren

their dwellings might iadeed prompt interim relief, ag would attempts to deny them

access to traditional burial grounds or other special places, or to hunting ani

trapping areas. In its complaint, the Band alleged denial of access to all of

these areas, supporting its allegations with photographs of damage and with a¢ eral

uncontested affidavits, Yet, the Court overlooked the Band's avidence and

concluded that the Band had failad to demonstrate that such action had been taxen

or indeed threatened by the defendants.

3.8 The author further states that the legal basis for the Court of Appeal's

decision was its own definition of irreparable injury, This test was: injury that

is of such a nature that no fair and reasonable redress may be had in a court

'
fener
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of law and that to refuse the injunction would be a denial of justice, The author
submits that the Lubicon Lake Band clearly met this test by demonstrating, with
uncontested evidence, injury to their livelihoed, to their subsistence econony, to
their culture and te their way of life as a social and political entity. Yeu, the
Court found that the Band had not demonstrated irreparable harm.

3.9 On 18 February 1985, the Band presented arguments to a panel of threa judges
of the Suprema Court of Canada, requesting leave to appeal from the judgement: of

the Alberta Court of Appeal, On 14 March 1985, the Supreme Court of Canada refused
leave to appeal. Generally. the author states, the criteria for granting le:ve to
appeal are: whether the questions presented are of public importance, wnhethir the

ease contains important issues of law or whether the proceedings are for any reason
of such a nature or significance as to warrant a decision by the Supreme Court of
Canada. He states that the issues presented by the Gubicon Lake Band involved such
questions as the iaterpretation of the constitutional rights of aboriginal peoples,
the existence of which was recently confirmed by the Conatitution Act, 1982: the |
remedies available to aboriginal peoples, the rights of aboriginal peoples cc: carry
out traditional subsistence activities in tradicional hunting and trapping grounds:

the legal régime applicable to a large area of land in northern Alberta; conflicts
between Canada’s traditional, land-based societies and its industrial society;
public iaterests and minority interests; the competing rights of public authe rities
and individuals; considerations of fundamental and equitable justices equalizy

before the law; and the right to equal protection and benefit of the lew. The

author submits that at least the first four questions have sot yet been adjudicated
by the Supreme Court of Canada and that they undeniably fall withia the critaria
for granting leave to appeal,

4. By decision of 16 October 1984, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the rules of procadure to
the State party, requesting information and observations relevant to the guestion
of the admissibility of the communication. The main points reflected in the
information and observations received from the State party are set out in
paragraphs §.1 to 5.7 and 6.1 to 6.4 below.

Exhaustion of domestic remedies

5.1 In its submission dated 31 May 1985, the State party contends that the Lusicon
Lake Band has not pursued to completion domestic remedies commenced by it and that
responsibility for any delays in the application of such remedies does not lie with
the Government of Canadas, The State party recalls that the Lubicon Lake Band,
suing in its own legal right, and Chief Sernard Ominayak, Suing in his personal
capacity, and with other Band councillors iz a representative capacity, heve
initiated three different legal procedures and points out that only the litigazioz
concerning the caveat filed by the Band has been finally determined. Two other
legal actions, one in the Federal Court of Canada and one in the Alberts Court of
Queen's Bench, were said to be still pendiag,.

8.2 With regard to the Federal Court action referred to in the communication, the
State party recalls that the Band and its legal advisers, in April 1980, sough: to

sue the Province of Alberta and private corporations in proceedings in the Fe dural

Tease
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Court of Canada. It is submitted that in the circumstances of this case, naither

the province nor private entities could have been sued as defendants in the Paderal

Court of Canada. Rather than reconstitute the proceedings in tha proper foruwr, the

State party submits, the Band contested interlocutory proceedings brought ky tha

defendants coucerning the issue of jurisdiction, These interlocutory proceedings

resulted in a determination against the Band in November 1980. An appeal by the

Band from the decision of the Federal Court of Canada was dismissed by the faderal

Court of Appeal in May 1981.

§.3 Following the interlocutory proceedings relating to the jurisdiction ef tha

Federal Court, a new action was instituted on 21 February 1982 against the province

ané certain corporate defendants in the Court of Queen's Bench of Alberta. Az

indicated in the communication, the Band sought an interim injunction. In

November 1983, after extensive proceedings, the Band's interim application was

dismissed by the Court of Queen's Bench based on the case of Erickson v. Wiggins

Adjustments, Ltd,(1980) 6 WiBLR. 188, which set out the criteria that must be
present for a court to grant an interim injunction. Pursuant to chet case, an

applicant for an interim injunction must establisn:

(a) That there exists a serious issue co be tried:

(Bb) That irreparable harm will he suffered prior to trial ff no injunction is

granted);

(ce) That the balance of convenience between the parties favours relief t» the
applicant.

The State party points out that the Alberta Court denied the Band's application on

the grounds that the Band had failed to prove irreparable harm and that it could be

adequately compensated in damages if it waa ultimately successful at trial.

5.4 Rather than proceed with a trial on the merits, the Band appealed against the

dismissal of the interim application. Its appeal was dismissed by the Alberta
Court of Appeal of 11 January 1985. The Band's application for leave to appea.. the

dismissal of the interim injunction to the Supreme Court of Canada was refused cu

14 March 1985. Almost two months later, on 13 May 1985, the State party adds, the

Supreme Court of Canada denied another request by the Sand that the Court bead its

owao rules to rehear the application. Thus, the State party states, the Court

upheld its well-established rule prohibiting the rehearing of applications for

leave to appeal.

8.5 The State party submitea that, after such extensive delays caused by interit

proceedings and the contesting of clearly settled procedural matters of law, t!.e

author's claim that the application of domestic remedies is being unreasonably

prolonged has no merit. It submits that it has been open to the Sand as plaintiff

to press on with the substantive steps in either of its legal actions so as to

bring the matters to trial,

Seas’
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5.6 The State party submits that the term "domestic remedies", in accordance with
the prevailing doctrine of international law, should be understood as applyisy:
broadly to all established municipal procedures of redress. Article 2,
paragraph 3 (b), of the Covenant, it states, recognizes that in addition to
judicial remedies a State party to the Covenant can also provide administrative and
other remedies. Following the filing of its defence in the Federal Court action,
the federal Government proposed late in 1981 that the claim be settled by providing

the Band with reserve land pursuant to the treaty concluded in 1899. ‘The

conditions proposed by the province (which holds legal title to the lands) ware not

acceptable to the Band and it accordingly rejected the proposed resolution of the

dispute.

5.7 The Band's claim to certain lands in northern Alberta, the State party

submits, is part of a complex situation that involves competing claims from siveral
other native communities in the area. In June 1980, approximately two months after
the Band commenced its action in the Trial Division of the Federal Court, six other
native communities filed a separate land claim with the Department of Indian

Affairs asserting aboriginal title to lands that overlap with the property sought

by the Lubicon Lake Band's claim. Subsequently, in June 1983, the Big Stone ‘ree

Band filed a claim with the Department of Indian Affairs - this time claiming

treaty entitlement - to an area that also overlaps with land claimed by the Libicon
Lake Band. The Big Stone Cree Band allegedly represents five of the native

communities that filed the June 1980 claim based on aboriginal title. To deal with

this very complex situation, in March 1945 the Miniater of Indian and
Northern Affairs appointed a former judge of the British Columbia Supreme Court as

a special envoy of the Minister co meet with representatives from the Band, other
native communities and the province, to review the entire situation and to

formulate recommendations. The State party submits that consideration of the
Lubicon Lake Band's claim in isolation from the competing claims of the other

native communities would jeopardize the domestic remedy of negotiated settlem:nt

selected by the latter.

Right of selé-determination

§.1 The Government of Canada submits that the communication, as it pertains to the
right of self-determination, ia inadmissible for two reagons, First, the right of
self-determination applies to a "people" and it is the position of the Govaranent

of Canada that the Lubicon Lake Band is not a people within the meaning of

article 1 of the Covenant. It therefore submits that the communication is

incompatible with the provisioas of the Covenant and, as such, should be foun:

inadmissible under article 3 of the Protocol. Secondly, communications under the
Optional Protocol can only be made by individuals and must relate to the breach of
a right conferred on individuals. The present communication, the State party
argues, relates to a collective right and the author therefore lacks standing to

bring a communication pursuant to articles 1 and 2 of the Optional Protocol.

6.2 Aa to the argument that the Lubicon Lake Band dees not constitute a people for

the purposes of article 1 of the Covenant and it therefore is not entitled to

i
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assert under the Protocol the right of self-determination, the Government sf Canada

points out that the Lubicon Lake Band comprises only one of 582 Indian bands ..z.
Canada and a small portion of a larger group of Cree Indians residing in

northern Alberta. ft is therefore the position of the Government of Canada tiat

the Lubicon Lake Indians are not a "people" within the meaning of article 1 o/' the

Covenant.

6.3 The Government of Canada submits that while self-determination as contaited in

article 1 of the Covenant is not an individual right, it provides the necessary

contextual background for the exercise of individual human rights. This view, it

contends, is supported by the following phrase from the Committee's general <:rment

on article 1 (CCPR/C/21/Add.3, 5 October 1984), which provides that the reali:ation

of self-determination is “an essential condition for the effective guarantee ind

observance of individual human rights and for the promotion and strengthening of

those rights". This general comment, the State party adds, recognises that t/4

rights embodied in article 1 are set apart from, and before, all the other ri:hts

in the Covenant on Civil and Political Rights and the Covenant on Economic, 3¢cial

and Cultural Rights. The rights in article 1, which are contained in part I «f the

Covenant on Civil and Political Rights are, in the submission of Canada, diffs rent

ia nature and kind from the rights in part III, the former being colleativea, «he

latter individual. Thus, the structure of the Covenant, when viewed as a whole,

further supports the argument that the right of self-determination is a collactive

one available to peoples. As such, the State party argues, it cannot be involed by

individuals under the Optional Protocol.

6.4 The Goverument of Canada contends that the Committee's jurisdiction, aa

Gefined by the Optional Protocol, cannot be invoked by an individual when tho

alleged violation conceras a collective right. It therefore contends that the

praesent communication pertaining to self-determination for the Lubicos Lake Band

should be dismissed,

7. ‘Ta a detailed reply, dated 8 July 1985, to the State party's submissicno, zhe

auchor summarized his arguments as follows. The Goverument of Canada offers three

principal allegations in its response. It alleges, firat, that the Lubicon Lake

Baad has not exhausted domestic remedies. However, the Band has, in fact,
exhausted these remedies to the extent that they offer any meaningful redress of

its claims concerning the destruction of its means of livelihood. Secondly, ths

Government of Canada alleges that the concept of self-determination is not

applicable to the Lubicon Lake Band, The Lubicon Lake Band is an indigenous people

who have maintained their traditional economy and way of life and have occupied

their traditional territory since time immemerial. At a minimum, the concept of

self-determination should be held to be applicable to these people as it concuras

the right of a people to their means of subsistence. Finally, the Government of

Canada makes allegations concerning the identity and status of the communicant,

The “communicant" is identified in the Band's original communication. The

“victims” are the members of the Lubicon Lake Band, who are represented by theic

unanimously elected leader, Chief Bernard Ominayak.

8.1 By interim decision of 10 April 1986, the Committees, recalling that the State
party had informed it that the Minister of Indian and Morthern Affairs had
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appointed a special envoy and given him the task to review the situatios, recvested
the State party to furnish the Committee with the special envoy's report and with
any information as to recommendations as well «4 measures which the State party had
taken or intended to take in that connection, ,

8.2 In the same decision the Committee requested the author to inform it of any
developments in the legal actions pending in the Canadian courts.

9,1 In his reply, dated 30 June 1986, to the Committee's interim decision. ihe

author claims that there has been no substantive progress in any of the pendizg

court proceedings. He reiterates his argument that:

“The Band's request for an interim injunction to halt che ofl develogment,

which has destzoyed the subsistence livelihood of its people, was denied and

the Supreme Court of Canada refused to grant leave to appeal the denial ...

‘The development and the destruction, therefore, continue unabated. ‘the Fand's

attorney is continuing to pursue the claims through the courts deapize ite

fact that the Band is unable to provide financial support for the effori: and

that there is no possible hope of resolution for the next several yerrs.

. Therefore, the Band has ao basis for altering its previous conclusion thet,

for all practical purposes, its domestic judicial remedies Rave been

exhausted,"

9.2 The Band also points out that the Federal Government's special envoy,
Mr. B. Davie Fulton, waa relieved of his responsibilities following the subnigaion

‘of his “discussion paper”. ,

"In the discussion paper .., Mr. Fulton reached much the same conclusis: as
the Band itself, that the Canadian Government must bear the blame for the
situation at Lubicon Lake and that the resolution of tha problem is up te the
Federal Government. His report also suggested a land settlement based sr the

- Band's current population and recognized the importance of providing th: Band

with wildlife management authority throughout its hunting and trapping

territory. The land settlement proposed by Mr. Fulton, whieh would result in

a reserve significantly larger than the 25 square mile reserve the Sand was
promised in 1940, is consistent with the position of the Band with regard to

this issue ... Mr. Fulton also recommended that Alberta compensate the Hand

for damage caused by the unrestricted oi] and gas development for which it has

issued leases within the Band's territory, In addition to relieving

Mr, Pulton of his reaponsibility in the matter, the Federal Government, to

date, has refused to make his discussion paper public."

10.1 In its reply to the Committee's interim decision, dated 23 June 1986, tie

State party forwarded the text of Mr. Fulton's report and noted that it had

appointed Mr. Roger Tasaé to act as negotiator. Furthermore, it informed the

Committee that on § January 1986 the Canadian Government had made an ex gratis

payment of $1.5 million to the Band to cover legal and other related coats.

foes
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10.2 In a further submission of 20 January 1987, the State party argues that.
following the rejection of the Band's application for an interim injunction:

“The Band should then have taken steps with all due speed to seek its

permanent injunction before seeking international recourse. The Band allices

in its submission ... that the delay in the litigation will cause it

irreparable harm. [ts action for @ permanent injunction would, if succesful,

permaneatly prevent that harm.”

11.1 In submissions dated 23 and 25 February 1987, the author discussed,

inter slia, matters of substance, such as the Fulten discussion paper, aud arqued
that “Canada has abandoned key recommendations contained in the Fulton diseussica

paper", and that "Canada is attempting retroactively to subject the Band to a aw

which this Committee has held to be in violation of article 27 of the Interzat:.cnal

Covenant on Civil aud Political Rights and which Canada amended in accordance with

the findings of this Committee”.

ll.2 With regard to the pending litigation proceedings, the Band contends that 2.

permanent injunction would not constitute an effective remedy because it would come

too late, explaining that: ".

"The recoguition of aboriginal rights or even treaty rights by a final

determination of the courts will not undo the irreparable damage to the

society of the Lubicon Lake Band, will not bring back the animals, will not.

restore the enviroament, will not restore the Band's traditional economy, will

not replace the destruction of their traditional way of life and will aot

repair the damages to the spiritual and cultural ties to the land. The

consequence is that all domestic remedies have indeed been exhausted with

respect to che protection of the Band's economy as well as its uniqua,

valuable and deeply cherished way of life."

12. Ina further submission, dated 12 June 1987, the author states that:

"The Lubicon Lake Band is not requesting a territorial riqhts decision.

Rather, the Band requests only that the Human Rights Committee asaist it «rx.

attempting to convince the Government of Canada that:

"(a) The Band's existence is seriously threatened by the oil and gas
development that has been allowed to proceed unchecked on their traditionil

huating grounds and ia complete disregard for the human community inhasitizg

the area;

"(b) Canada is responsible for the current state of affairs and for

co-operating in their resolution in accordance with article 1 of the Ovtiizal

Protocol to the International Covenant on Civil and Political Rights.”

13.1 Before considering a communication on the merits, the Committee must ascertain

whether it fulfils all conditions relating co its admissibility under the Opticral

Protocol.

Joes

003628



__, Document disclosed under the Access to Information Act
NONGbeiiifent divulgué en vertu de la Lo/ sur l’accés a I'informatio.

iYNCLAS. 1 7

CCPR/C/38/D/167/1984 yT 2+ Y) . + (
English oF!
Annex. pACe of q
Page 10

13.2 With regard to the requirement, in article 5, paragraph 2 (b), Of the Optional |
Protecel, that authors must exhaust domestic remedies before submitting a
communication to the Human Rights Committee, the author of the preseat
communication had invoked the qualification chat this requirement should be vaived
“where the application of the remedies is unreasonably prolonged". The Camnmit:ee
noted that the author had argued that the only effective remedy in the
circumstances of the case was to seex au interim injunction, because "without he
preservation of the status quo, a final judgement on the merits, even if fave asable

to the Band, would be rendered ineffectual", in so fay as “any flaal judgemen:

recognizing aboriginal rights, or alternatively treaty rights, [could] never

restore the way of life, livalihood and means of subsistence of the Band".

Referring to its established jurisprudence that ‘exhaustion of domestic remedies

can be required only to the extent that thase remedies are effective and

available", the Committee found that, in the circumstances of the cage, there were

no effective remedies still available te the Lubicon Lake Sand.

13.3 With regard to the State party's contention that the author's communication
pertaining to self-determination should be declared inadmissible because "the

Committee's jurisdiction, as defined by the Optional Protocol, cannot be involed by
an individual when the alleged violation concerus a collective right", the
Committee veaffirmed that the Covenant racogniazes and protects in most resolute
terms a people's right of self-determination and its right te dispose of its

natural resources, as an essential condition for the affective quarantee and

observance of individual human rights and for the promotion and strengtheniag of

thage rights. However, the Comnittee observed that the author, as an individual,

‘qould nek claim under the Optional Protocel to be a victim of a violation cf the

right of self-determination enshrined in article 1 of the Covenant, which deals
with rights conferred upen peoples, as such. ,

13.4 The Committee noted, however, that the facts as submitted might raise issuas
under other articles of the Covenant, including article 27. Thus, in so far aa the
author and other members of the Lubicon Lake Band were affected by the events ‘which

the author has described, these issues should be examined on the merits, in order
to determine whether they reveal viclationa of article 27 or other articles of the
Covenant.

14. On 22 July 1967, therefore, the Human Rights Committees decided that the

communication was admissible in so far as it might raise issues under article (7 or
other articlea ofthe Covenant. The State party was requested, under rule $6 of

the rules of procedure, to take interim measures of protection to avoid irreparable

damage to Chief Ominayek and other members of the Lubicon Lake Band.

15. In its submission under article 4, paragraph 2, dated 7 October 1987, cha

State party invokes rule 93, paragraph 4, of the Committee's provisional rules of
procedure and requests the Committee to review its decision on admissibility,

submitting that effective domestic remedias have not been exhausted by the Rani.

It observes that the Committee's decision appears to be based on the assumptiox

that an interim injunction would he the only effective remedy to addreas the

Alleged breach of the Lubicon Lake Sand's rights. This assumption, in its opinion,

does not withstand close scrutiny. The State party submits that, based on the

Yous
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evidence of the Alberta Court of Queen's Bench and the Court of Appeal ~ the «v0

courts which had had to deal with the Band's request for interim relief = as ell

as the socio-economic conditions of the Band, its way of life, livelihood and neass

of subsistence have not been irreparably damaged, nor are they uuder imminent

threat. Accordingly, it is submitted that an interim injunction is not the only

effective renedy available to the Sand, and that a trial on the merits and thi

negotiation process proposed by the Federal Government constitute both effective

and viable alternatives. The State party reaffirms its position that it has a

right, pursuant to article 5, paragraph 2 (b), of the Optional Protocol, to iiusist

that domestic redress be exhausted before the Committees considers the matter. It

claims that the terms "domestic remedies", in accordance with relevant prisciples

of international law, must be understood as applying te all established local

procedures of redress. As long as there has not been a final judicial

determination of the Band's rights under Canadian law, there is no basis in fact or

under international law for concluding that domestic redress is ineffactive, wer

for declaring the communication admissible under the Optional Protocol. In support

of its claims, the State party provides a detailed review of the proceedings te fore

the Alberta Court of Queen's Bench and explains its longstanding policy to senk the

resolution of valid, outstanding land claims by Indian Sands through nagotiat! cn,

16.1 Commenting on the State party's submission, the author, in a letter date!

12 January 1983, maintaing that his and the Lubicon Lake Band's allegations are

well founded. According to Chief Ominayak, the State party bases its request for a

review of the decision on admissibility on a mere restatement of the facta an:! is

seeking to have the Committee reverse its decision under the guise of

substantiation of its previous submissions, without adducing any new grounds.

Recalling the Committee's statement that the communication is admissible in 3s: far

as it raises issues under article 27 "or other articles of the Covenant”, the

author spells out which articles of the Covenant he considers to have been

violated, First, he claims that Canada has violated article 2, peragraphs 1 <0 3,

of the Covenant: paragraph 1, because the State party has treated the Lubico:. Lake

Band without taking into consideration elements of a social, economic and property

nature inherent i= the Band's indigenous community structures paragraph 2, bacause

it is said to continue to refuse to solve some issues complained of by the Bard for

which there remain means of redress; and paragraph 3, because it is said to hive

failed to provide the Band with an effective remedy with regard to its rights uader

the Covenant.

16.2 The author further alleges that the State party, through actions affecting che

Band's livelihood, has created a situation which “led, indirectly if not direcely,

to the deaths of 21 persons and fis} threatening the lives of virtually every other

member of the Lubicon community. Moreover, the ability of the community to

(survive] is in serious doubt as the number of miscarriages and stillbirths has

skyrocketed and the number of abnormal births ... has gone from near zero to uear

100 per cent". This, it is submitted, constitutes a violation of article 6 of the

Covenant. Furthermore, it is claimed that the appropriation of the Band's

traditional lands, the destruction of its way of life and livelihood and tha

devastation wrought to the community constitute cruel, inhuman and degrading

treatment withia the meaning of article 7 of the Covenant for which the State party

must he held accountable.

lees.
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16.3 The author raises further questions about the State party's compliance with
articles 14, paragraph 1, and 26, of the Covenant. He recalls that the domestic
court proceedings instituted by the Lubicon Lake Band, founded on aboriginal rights
and title to land, challeage certain of the State's asserted powers and
jurisdiction, which he contends are “inherently susceptible to precisely the types
of abuses that articles 14, paragraph 1, and 26 are intended to quard agaias!.". In
this context, he claims that “the bias of the Canadian courts has presented s major
obstacle to the Band's attempt to protect its land, community and livelihood, and

‘that the courts’ biases arises from distinctions based on race, political, sccial

and aconomic status". He further claims that the economic and social biases the
Band has been confronted with in the Canadian courts, eapecially in the provincial

court system in Alberta, have been greatly magnified by the "fact that severil of
the judges rendering the decisions of these courts have had clear economic aud
personal ties to the parties opposing the Band in the actions”.

16.4 In addition to the above, it is submitted that in violation of articles 17

and 23, paragraph 1, of the Covenant, the State party has permitted the memburs of

the Lubicon Lake Band to be subjected to conditions that are leading to the
destruction of the families and the homes of its members. The author explai:s that

in an indigenous community, the entice family system is predicated upon the
spiritual and cultural ties to the land and the exercise of traditional

activities. Once these have been destroyed, as in the case of the Band, ths
essential family component of the society is irremediably damaged. Similarly, it
ig alleged that the State party nas violated article 18, paragraph 1, of the
Covenant since, as a consequence of the destruction of their land, the Sand nembers
have been “robbed of the physical realm to which their religion - their spircitual

belief system - atcaches".

16.5 With respect to the requirement of exhaustion of domestic remedies, she author
rejacts the State party's assertion that a trial on the merits would offer tie Band
an effective recourse against the. federal Government and redress for the los: of
its economy and its way of life. First, this assertion rests upon the assun;tion
that past human rights violations can be rectified through compensatory paymicts;

secondly, it is ohvious chat the Saud's economy and way of life have suffare¢!

irreparable harm, Furthermore, it is submitted that a trial on the merits i: no

longer available against the federal Government of Canada since, in October 1.986,

the Supreme Court of Canada held that aboriginal land rights withia provinciil

boundaries involve provincial land rights and must therefore be adjudicated “efore

the provincial courts. It was for that reason that, on 30 Maroh 1987, the Libicon

Lake Band applied to che Alberta Court of Queen's Bench for leave to amend it.s

statement of claim before that court so as to be able to add the federal Government

as a defendant. On 22 October 1987, the Court of Queen's Bench denied the

application. Therefore, despite the fact that the Canadian Constitution veasi.s

exclusive jurisdiction for all matters concerning Indians and Indian lands iz,

Canada with the federal Government, it is submitted that the Band cannot avail

itself of any recourse against the federsl Government on issues pertaining t: these

very questions,

17.1 In a submission dated 3 March 1988, the State party submits that genuin: and

serious efforts continue to be made with a view to finding an acceptable sol..cion

to the issues raised by the author and che Band. Is particular, it explains that: .

Fave
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"On 3 February 1988, the Minister of Indian Affairs and Northern

Development delivered to the Attorney General of Alberta a formal request. for

teserve land for the Lubicon Lake Band, In this request, he advised Albersa

that a rejection of the request would require Canada to commence a legal
action, pursuant to the Conatitution Act, 1930, to resolve the dispute as ‘to

the quantum of land to which the Lubicon Lake Baad is entitled, In any evans,
the Minister of Indian Affairs and Northern Development asked Alberta to
consider, as aa interim measure, the immediate transfer to the Band of

25.4 square miles of land ... without prejudice to any legal action.

“By letter dated 10 February 1988, the federal negotiator advised cc inse)

for the Band of the above developments and, as well, sought to negotiate 411

aspects of the claim noe dependent on Alberta's response to the formal

request... The communicant, by letter dated 29 February 1988, rejeetad shis

offer, but indicated that he would be prepared to consider an interim traisfer

of 25.4 square miles without prejudice te negotiations or any court action,

As a consequence of the above developments, negotiators for the federal and

provincial Governments met on 1 aad 2 March 1988 and concluded an ineerin

agreement for the transfer of 28.4 square miles as reserve land for the Band,

including mines and minerals. This agreement is without prejudice to the

positions of all parties involved, including the Band ...”

17.2 With respect to the effectivenass of available domestic remedies, the Stazu

party takes issue with the author’s submission detailed in paragraph 16.8 abov:,

which it claims seriously misrepresents the legal situation as it relates to tie

Sand and the federal and provincial Governments. It reiterates that the Band ‘as
instituted two legal actions, both of which remain pending: one in the Federal

Court of Canada against the federal Government; the other in the Alberta Court of

Queen's Bench against the province and certain private corporations. To the extent

that the author's claim for land is based on aboriginal title, as opposed to treaty

entitiement, it is established case law that a court action must be brought against

the province and not the federal Government,

17.3 The State party adds that in the action brought before the Alberta Court of

Queen's Bench:

“The communicant sought leave to add the federal Government as a parity to

the leqal proceedings in the Alberta Court of Queen's Bench. The Court there

held that, based on existing cage law, a provincial court is without

jurisdiction to hear a claim for relief against the federal Government;

rather, this is a matter properly brought before the Faderal Court of Canisca.

The plaintiff has in fact done this and the action is, as already indicatic,

currently pending. Therefore, recourse againat the Government of Canada «rs

stili available to the Band, as it has always been, in. the Federal Court of

Canada. Moreover, the communicant has appealed the decision of the Court cf

Queen's Bench to the Alberta Court of Appeal”.

17.4 Finally, the State party categorically cejects most of the author's

Allegations detailed in paragraphs 16.2 and 16.3 above as unfounded and

unsubstantiated: it submits that these allegations constitute an abuse of proces

Jone
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that should result in the dismissal of the communication pursuant to article 3 of
the Optional Protocol,

18.1 In a further submission dated 28 March 1988, the author comments on the State
party's overview of recent developments in the case (see para. 17.1) and adda the

following remarks: (a) the Lubicon Lake Band was not @ party to the negotiatisa of
the settlement offer; (b) the settlement offer rests on a "highly prejudicia:” view
of the Band’s rights under Canadian law and an equally prejudicial determination of
Band membership; (¢) the federal Government would negotiate non-land issues such ag
housing with fewer than half of the Band members; (d) Canada has leased all but
25.4 square miles of the Band's traditional lands for development, in conjunction
with a pulp mill to be constructed by the Daishowa Canada Company Ltd. near foace
River, Alberta; (e) the Daishkowa project frustrates any hopes of the continuation

of some traditional activity by Band members; and (f) the Parliamentary Standiag

Committee on Aboriginal Affairs, the oversight committee of the Canadian Par!isment

with respect to such matters, does not support the approach to negotiated

settlement belng taken by the Minister of Indian Affairs and Northern Developmant.

18.2 The author reaffirms that the essential part of the court actions initiated by

the Band relates to aboriginal rights claims and that, with the decision of the

Alberta Court of Queen's Bench of 22 October 1987 and in the light of recent {

Supreme Court decisions referred to by the State party, the Band continues to de

denied redress against the federal Government,

18.3 The author further rejects the State party's contention that the claims nade

in his submission of 12 January 1988 are unsubstantiated and unfounded and
constitute an abuse of the right of submission; he reaffirms his readizess to
furnish detailed information on the "21 unnatural deaths resulting directly or
indivectly from the destruction of the traditional Lubicon economy aud way of
life". Pinally, he points out that the State party continues to disregaré the
Committee's request for interim measures of protection pursuant to rule 46 of its

tules of procedure, as evidenced by Canadian backing of the Daishowa paper mill

project. This means that far from adopting interim measures to avoid irreparazle
harm to the Band, Canada has endorsed a project that would contribute to the

further degradation of the Band's traditional lands.

19.1 In another submission dated 17 June 1988, the State party points to further

Gevelopments in the case and re-emphasizes that effective remedies continue to be

epen to the Lubicon Lake Band, It explains that, since 11 March 1988, the data of

the Band’s refusal of the Government's interim offer to transfer to it

25.4 square miles of reserve land, diacussions:

“Wave taken place between the federal Government, the Province of Alberta and

the communicant. However, virtually no progresa was made towards settlenent.

AS Aa consequence, on 17 May 1988, the federal Government initiated legal

proceedings against the Province of Alberta and the Lubicon Lake Band in order

to enable Canada to meet its lawful obligations to the Sand uader Treaty 3.

The Statement of Claim, commencing the legal action, aska the Court of Qusen's

Bench of Alberta for a declaration that the Lubicon Lake Band is entitled to a

reserve and a determination of the size of the reserve. ... On 9 June 1953 the
4

hove .
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Lubicon Lake Band filed a Statement of Dafence and Counterclaim, On

1¢ June 1988, al parties to the dispute apoeared before Chief Justice Moore

of the Alberta Court of Queen's Bench and agreed that best efforts should ‘se

made to expedite this case with a preliminary trial date to be set on

16 January 1989."

19.2 The State party accepts its obligation te provide the Lubicon Lake Band wich a

reserve pursuant to Treaty 8. It argues that the issue that forms the basis «cf the

domestic dispute, aa well as the communication under consideration, concerns t.10

amount of land to be set aside as a reserve and related issues. As such, the Suate

pacty asserts that the communication does not properly fall within any of the
provisions of the Covenant and cannot therefore form the basis of a viclation.

20.1 In a submission dated 5 July 1988, the author furnishes further laformation

and comments on the State party's submission of 17 Jume 1988. He identifies "muny

probleme" inherent in the court action initiated by the federal Government against

the provincial government in the Alberta Court of Queen's Bench, Among these 3:7e:

(a) the purported fact that it iguores the Band's aboriginal land claims (hb) ti
fact that it seeks a declaratory judgement with respect to Band membership

“apparently based on the unique and highly controversial approach to determina::.on

of Band membership that has been discussed in previous submissions"; and (c) #20

fact that much of the substance of the issues addressed are already before the

courts in the Band's pending actions. The author notes that since “the action was

filed in the lowest court in Canada, and will entail subpoena of an argument ovor

the extramely lengthy and complex Lubicon genealogical study, as well as appeals

from any decision rendered, there is no basis for believing that the action wil’. do

anything but delay indefinitely (the] resolution of the Lubicon land issues". “he

author believes that the Government's action is intended to have precisely thi:

effect.

20.2 By letter dated 28 October 1988, the author informs the Committee that on

6 October 1988, the Lubicon Lake Band asserted jurisdiction over its territory. Ha

explains that this action was the result of the federal Government's failure t»

contribute to a favourable solution of the Band's problems. Ke adds that the ‘itate

party has continuously delayed action on the issue, accusing it of "practicing

deceit in the media and dismissing advisors who recommend any resolution favau--uble

to the Lubicon people. At the same time the Band has watched the Province of

Alberta continue to grant leases for oi) and gas development and now for tinbe:

davelopment on the Lubicons' traditional lands ...".

20.3 The author further observes that the action of the Lubicon Lake Band has

resulted in: ,

"a positive response Zrom the Alberta provincial government. Alberta

Premier Don Getty negotiated an agreement with Chief Ominayak whereby Alborta

will offer to sell to the Federal Government 79 square miles of laad with

surface and subsurface sights, to be designated as a reserve for the benelit

of the Lubicon Lake Band. The province has agreed to sell an additional

16 square miles of land to the federal Government with surface rights onal’,

and to make subsurface development on such land subject to Band approval.

Faee.
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Thus the total area agreed to by the province ia 95 square miles, the amount
to which the Band is entitled, based on its present membership, under Canadian
federal Indian law, ... The federal Government has stated that it is willing

to consider the trangfer of 79 square miles of land for the benefit of tia

Lubicon people. However, it has refused to accept the remaining

16 square miles, recommending that suck land be transferred to the Zand :0 be

held in free title. The effect of thig would be to subject the land in

question to taxation and alienation, while reducing the level of federal

obligation to the Lubicon people ,.."

21.1 In a further submission dated 2 February 1989, the State party observes ‘tat

in November 1988, fellowing an agreement between the provincial. government of

Alberta and the Lubicon Lake Band to set aside 9§ square miles of land for a

reserve, the federal Goverament initiated negotiations with che Band on the

modalities of the land transfer and related issues. During two months of

negotiations, consensus was reached on the majority of issues, including Band

membership, size of the reserve, community construction and delivery of progrimmes

and services, No agreement could, however, be found on the issue of cash

compensation and on 24 January 1989 the Band withdrew from the segotiations wien

the federal Government presented ita formal offer,

21.2 After reviewing the principal features of its Yormal offer (transfer +o 4
Band of 95 square miles of reserve lands the acceptance of the Band's membership

calculation; the setting aside of $C 34 million for community development pro‘ acts;

the granting of $C 2.5 million per year of federal support programmes; the pr<posal

of a special development plan to assist the Band in establishing a viable scos:omy

on its new reserve; and the establishment of a §C $00,000 trust fund to assis". Band

elders wishing to pursue their traditional way of life), the State party observes

that the Government's formal overall offer amounts to approximately $C 45 million

in benefits and programmes, in addition to a 98 square mile reserve. The Ban¢é. has

claimed additional compensation of between $¢ 114 million and $C 276 million for

alleged lost revenues. The State party has denied the Band's entitlement to such

sums but has advised it that it is prepared to proceed with every aspect of its
offer without prejudice to the Band's right to sue the federal Goverament sor

additional compensation.

21,3 The State party concludes that its most recent offer meeta two testa of

fairness, namely: that it is consistent with other recent settlements with native

groups, and that it addresses the legitimate social and economic objectives of the

Band. It adds that the community negotiation process must be considered as a

practical vehicle and opportunity for Indian communities to increase their local

autonomy and decision-making responsibilities. . The federal policy provides for

negotiations on a wide range of issues, such as government institutions,

membership, accountability, financial arrangements, education, health services and

social development. Sased on the above considerations, the State party requests

the Committee to declare the communication inadmissible on the grounds of failuce

to exhaust all available domestic remedies.

22.1 In a further submission dated 22 March 1989, the author takes issue with tie

State party's submission of 2 February 1989, characterising it aa not enly

misleading but virtually entirely untrue. He alleges that recent negotiations
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between the Lubicon Lake Sand and the federal Government did not, on the
Government's side, “in any way represent a serious attempt at settlement of the
Lubicon issues”. Rather, he submits, the Government's “formal offer" was an

exorcise in public relations, which committed the Federal Government to virtuilly
nothing. It is submitted that the offer, if accepted, would have stripped thi

community's members of any legal means of redressing their situation,

22.2 In substantiation of these allegations, the author argues that the

Government's "formal offer" contains no more than a commitment to provide hou: ing

and a school. On the other hand, it lacks “any commitment to provide the

£aeilities and equipment necessary for the Lubicon people to manage their own

affairs, such as facilities for essential vocational training, support for

commercial and economic development, or any basis from which the Sand might achieve

financial independence”, It is further submitted that contrary to the State

party's statement that an agreement had been reached on the majority of issues for

which the Band seeks a viable solution, including membership, reserve size and

community construction, no agreement or consensus had been reached on any of these

issues. Furthermore, the author arques that while the State party has claimed chat

its offer would amount to approximately $C 45 million in benefits and programues,

it has failed to indicate that the majority of these funda ramain uacommitted aid

that without adequate means of legal redress the Lubicoa Lake Band would be

incapable of seeking to obtain any future commitments from the Goverament.

23.1 By submigaion of 30 May 1989, the author recalls that the Band has bees

pursuing its domestic claims through the Canadian courts for over 1¢ years, ani

that the nature of the claims and the judicial process involved is bound to ¢rav

out these proceedings for another 10 years, Re submits that the State party dus

not dispute that court actions and negotiations underteken to ensure the Band’;

livelihood have produced ne results, and that court proceedings addressing the

issues of land title and compensation would take years in resolution, if resolution

ever occurred. I¢ is pointed out that following the Band's refusal te endorse a

settlement offer, which would force the Band to relinquish all rights to legal

action involving 2 controversy with the State party in exchange for promises o:'

future discussions between Canada and the Hand, Canada terminated the

negotiations. The author adds that: "Rather than continuing to seek a course cf

compromise and settlement, Canada has sent agents into non-native communities of

northern Alberta, in the area immediately surrounding the traditional Lubicen

territory." Working through a single individual who is said to retain some tits
with the Band but who has not lived in the community for 40 years, these agent: are

said to try to induce other native individuals to strike their own private deals
with the federal Government. Most of the individuals identified by the ageuts do
not appear to be affiliated with any recognized aboriginal society.

23.2 In substantiation of earlier allegations, the author explains that the Ba:d's
loss of its economic base and the breakdown of its sociel institutions, inciludiag

the transition from a way of life marked by trapping and hunting to a sedentary

ezistence, has led to a marked deterilozation in the health of the Band members:

“ee the diet of the people has undergone dramatic changes with the loss c#

their game, their reliance on less nutritious processed foods, and the spectre

of alcoholism, previously unheard of in this community and which is now

favs
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overwhelming it. .., As a result of these drastic changes in the community's
physical existence, the basic health and resistance to infection of commuality

members has deteriorated dramatically, The lack of running water and sanitary

facilities in the community, needed to replace the traditional systems of

water and sanitary management, ... is leading te thea development of diseases

associated with poverty and poor sanitary and health conditions. This

situation is evidenced by the astonishing iacrease in the number of abnornal

births and by the outbreak of tuberculosis, affecting approximately one caiird

of the community,”

24.1 In a submission dated 20 June 1989, the State party concedes “that tha Siusicon

Lake Band has suffered a historical inequity and that they are entitled to a

reserve and related entitlements". It maintains, however, that it has made offers

to the Band which, if accepted, would enable the Band to maintain its culture.

control its way of life and achieve economic self-aufficency, and that ita offer

would provide an effective remedy to the violations of the Covenant alleged by the

Band. However, a remedy of this nature cannot be imposed on the Band. The State

party recalls chat negotiations between the Lubicon Lake Band and sealor goverment

officials took placa from November 1988 to January 1989; during the autumn of 1938,

Chief Ominayak also met with the Prime Minister of Canada. It is submitted tart

the State party met virtually every demand of the author, either in full ox 9 such

an extent that equal treatment with other indigenous groups in Canada was

approximated or exceeded. Thus, 95 square miles of land, mineral rights over

79 square miles, community facilities for each family living on the reserva,

control over membership and an economic self-sufficiency package were offered in

full to che Band. On the basis of a total of 500 Band members and a governmea:

package worth $C 45 million (non-inelusive of mineral and land rights), this o/fer

amounted to $C 90,000 per person or almost $C §00,000 for each family of fiva, A

number of the Band's demands, such as a request for an indoor ice arena or a

swimming pool, were refused,

24.2 According to the State.party, the major remaining poiat of contention between

the federal Government and the Band is a claim by the Band for $C 167 million in

compensation for economic and other losses allegedly suffered. In an endeaves: to

permit the resolution of the matters agreed on between the parties, the federal

Government put forth a proposal that would enable the Band to accept the Stats

party's offer in ita entirety, while continuing to pursue their géneral claim cor

compensation in the Canadian courts. The State party rejects the contention shat

“virtually all items of any significance” in its offer "were left to future

discussions", and contends that moat of the Baxd's claims for land, minerai rights,

community facilities, control over membership aud an economic self-sufficiency

package have been agreed to by the Goverament. Finally, the State party rejects

the allegation that it negotiated in bad faith.

24.3 On procedural grounds, the State party indicates that, since the Comnittue's

decision on admissibility, no clarifications have been put forward by the Comn:.ttee

to enable the State party to address specific allegationa of violations of th

Covenant. It therefore maintains that the proceedings have not progressed from the

admissibility stage, It further submits that by acting within its juciedistion and

procedure, the Committee should (a) iasue a ruling pursuant to rule 93,

Lune
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paragraph 4, indicating the outcome of its reconsideration of admissibility; “b) if
finding the communication admissible, stipulate the articles and the evidence ¢n
which the finding is based; and (c) provide the federal Government with a six-nonth
period during which to file its observations on the merits.

25. By interlocutory decision of 14 July 1989, the Human Rights Committee invized
the State party to submit to the Committee any further explanations or statemozts

relating to the substance of the author's allegations, in addition te its eariier

submissions, not later than by 1 September 1989. The State party waa again

requested, pursuant to rule 86 of the rules of procedure and pending the

Committee's final decision, to take measures to avoid damage to the author an<! the

members of the Lubicon Lake Band.

26.1 In ies reply to the interlecutory decision, dated 31 Auguse 1989, the St:ta

party asserts that it is being denied due process, since the principlas of satural

justice requive that a party be aware of the specific charge and evidence on which

the accusations of the author of the communication are based. It claims that since

it was never informed of the articles of the Covenant and the evidence in vespect

of which the communication was declared admissible, the principles of procadu:al

fairness have not been respected, and that the federal Government remains

prejudiced in its ability to respond to the Band's claim.

26.2 In respect of the alleged violations of articles 14, paragraph 1, and 14, ene
State party rejects as “totally unfounded" the claim that it failed to provide the

Band with an independent and impartial tribunal for the resolution of its claima:

the long tradition of impartiality and integrity of Canadian courts includes

numerous Cases won by aboriginal litigants. It is submitted that the Band has

failed to adduce any evidence that would indicate that the judiciary acted any

differently in proceedings concerning the Lubicon Lake Band. furthermore, thu

‘State party claims that the responsibility for major delays in the resolution of

the Band's court actions lies largely with the Band itself, Not only did the Band

fail to take the necessary steps to move any of the actions it initiated forward

and refuse to co-cperate with the federal Government in the action it had initiated

in an effort to resolve the matter, but, in addition, on 30 September 1988, the

Band declared that it refused to recognize the jurisdiction of the Canadian cuurts,

thus undermining any attempt to obtain a resolution through the judicial process,

26.3 The State party provides a detailed outiine of the chronology of the judicial

proceedings in the Band's case. Three court actions in respect of the Band remain

outstanding, The first of these was initiated by the Band in the Federal Court of

Canada against the federal Government. This action has set moved forward

since 1981 although, according to the State party, it was the Band's responsibility

to take the sext step in this suit. The second action was initiated by the Hani in

the Alberta Court of Queen's Sench against the province and some private

corporations. After the Band was denied an interim injunction in 1985, ic did sot

take substantive steps in the proceedings and abandoned its appeal against the

Court's refusal to add the federal Government aa a party. The third action was

initiated by the federal Government in May 1983 in an attempt to overcome

juvisdictional wrangles, to bring both the provincial and federal Governmerts a2d
the Sand before the same courts, and to finally solve matters. The Band chose 20t

Jove.
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to participate in this action, despite the efforts of the Chief Justice of the
Court of Queen's Bench of Alberta to expedite matters - this action remaing in
abeyance. For the State party, each of the above court actions provides a vehicle
by which the Band could resolve its claims,

26.4 In addition to judicial proceedings, the State party maintains, the federal
Government has gought to settle matters with the Lubicon Lake Band by way of
negotiation. Thus, the offers put forward during these aegotiations (outlingd in
para. 24.1 above) met virtually all of the author's claim in full or to a large
extent, The State party adds that a new round of negotiations has started and that
“extensive efforts are being made in this regard". Discussions between the Baad
and the Alberta provincial government resumed on 23 August 1989, and further
discussions with the federal Government were scheduled to atart on
7 September 1989, The State party reiterates that its offer to the Band remaice
valid.

26.5 In respect of the determination of Band membership, the State party rejeats ag
“completely incorrect” the Band's claim that “Canada has attempted to subject
Lubicon Lake Band members to a retroactive application of the Canadian Indian Act
as it stood prior to its amendment following the decision in Sandra Lovelica vy.
Canada". On the contrary, che State party submits, the Band submitted, in 1985, a
membership code pursuant to the Indian Act (as amended following the Committee's
decision in the Lovelace case), which was accepted by Canada and gave the Bard
total control over its membership. As a result, the federal Goverament's offer is
based on the approximately 500 individuals considered by the Band leadership to be
members of the Lubicon Lake community.

26.6 In respect of the alleged violations of articles 17 and 23, paragraph 1,
18 and 27, the State party rejects as inaccurate and misleading the Band's claim
that “Canada is participating in a project by which virtually all traditional
Lubicon lands have been leased for timber development". It points out that she
Daishowa pulp mill, which is under construction north of Peace River, Albertz, is
neither within the Band's claimed "traditional" lands nor within the area agreed to

by the Band and the provincial government for a reserve. It is stated that the new
pulp mill is located approximately 80 kilometres away from the land set asides for
the Band. The State party contiaues:

"As regards the area available to the pulp mill to supply its operations, the

forest management agreement between the province of Alberta and the puly mill

specifically excludes the land proposed for the Lubicon Lake Band. Moreover,

ia the interests of sound forest management practices, the area cut annually

outside of the proposed Lubicon reserve will involve lesa than 1 per cant of

the area specified in the forest management agreement."

26.7 Finally, the State party draws attention to recent developments in the Cadotte

Lake/Buffalo Lake community, within which the majority of the Lubicon Lake Bzod

members reside. In December 1986, the federal Government was informed of the

existence of a new group within the community, which was seeking to acive the

tights of its members under Treaty 8 independent of the Lubicon Lake Band. ‘his

group, composed of about 350 individuals, requested from the Government recognition

of its status as the Woodland Cree Sand. According to the State party, the group

Joes
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consists of Lubicon Lake Band members who formally expressed their intention af
Soining the sew Band, former Lubicon Lake Band members whose names were removed by
the Lubicon Lake Band in January 1989 from the list of Band members, and othe:

native individuals living within the community. The federal Government agree to
the creation of the Woodland Cree Band. The State party adds that it recogniies
the same legal obligations in respect of the Woodland Cree Band as it does ix
respect of the Lubicos Lake Band members.

26.8 In @ further submission dated 28 September 1989, the State party refers 6 the

tripartite negotiations between the federal Government, the provincial goveranant
and the Lubicon Lake Band, scheduled to take place at the end of August/early
September 1989; it claims that although the Band had undertaken to provide a

"comprehensive counterproposal to the federal Government's outstanding offer a:4 to
provide a list of the persons it represented in the negotiations, it was informed,
on 7 September 1989, that a counterproposal had not been prepared by the Band and

that no list of the individuals purported to be represented by the Band would te

forthcoming. The Band allegedly stated that it refused to negotiate in the
presence of Mr. Ken Colby, a member of Canada's nagotiating team, because of fis

activities as a government media spokesman. Thus,-owing to the Band's refuss) to
continue a meaningful discussion of its claim, negotiations were not resumed.

27,1 In his comments of 2 October 1989 on the State party's reply to the

Committee's interim decision, the author contends that the State party's ciain of
prejudice in conducting the case before the Human Rights Committee is unfound:d, as
ail the factual and legal bases of the Band's claims have been thoroughly arq:.ed,

As to whether domestic remadies continue to be available to the Band, it is scinted

out that no domestic remedy exists which could restore the Lubicon Lake Band’:

traditional economy or way of life, which “has been destroyed as a direct vesult of
both the negligeuce of the Canadian Government and its deliberate actions". ‘The

author submits that from the legal point of view, the situation of the Band i:
consistent with the Committee's decision in the case of Mufioa vy. Peru, L/ in which
it was held that the concept of a fair hearing within the meaning of article 14,
paragraph 1, of the Covenant necessarily entails that justice be rendered witiout
undue delay. In that case, the Committee had considered a delay of seven years ia
the domestic proceedings to be unreasonably prolonged. In the case of the Bard,
the author states, domestic proceedings were initiated in 1975. Furthermore,
although the Band petitioned che federal Government for a reserve for the fisst

time in 1933, the matter camains unsettied. According to the Band, it was forced
to bring 14 years of litigation to an end, primarily because of two decisions that
effectively deny the Sand an opportunity to maintain aboriginal rights claim

against the federal Government. Thus, in 1986, the Supreme Court of Canada denied

federal court jurisdiction in aboriginal rights cases arising within provincizl

boundaries in the Joe case. In the light of that decision, the Band requestad. the

Alberta courts, ia 1987, to include the federal Government as a necessary pasty in

the Band's aboriginal rights claim; this request was opposed by the federal

Government. In May 1988, the federal Government instituted proceedings, which, in

the author's opinion, were intended to persuade the Alberta Court of Queen's each

that the Sand merely had treaty-based rights to 40 square miles of land. it is

submitted that a favourable decision would, for the Government, virtually claer the

title to the Daishowa timber leases, ancompassing nearly all of the traditional

Coen
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Lubicon territory, while not rendering “moot issues related to (the] destruction of
the Band's economic base". The author submits that the Chief Justice of the Court
of Queen's Bench recognized that aboriginal rights had to be determined beforu any
decision on the issua of treaty rights, and that if the State party had wanted the
courts to truly settle the Lubicon land issue, rather than using them so as to

forestall any efforts to solve the matter, it would have referred the issue

directly to the Supreme Court of Canada.

27.2 As to the State party's reference to a negotiated settlement, the author

submits that the offer is neither equitable nor does it address the needs of ths

Lubicon community, since it would leave virtually all items of any significance to
future discussions, decisions by Canada, or applications by the Band) and taat the
Band would be required to abandon all rights to present any future domestic and

international claims against the State party, including its communication to the

Human Rights Committee. The author further submits that the agreement of

October 1988 between the Band and the Province of Alberta does not in the least
solve che Band's aboriginal land claims, and that the State party's

characterization of the agreement has been “deceptive”. In this context, the
author argues that, contrary co its earlier representations, the Stete party has
not offered to implement the October 1988 agreement and that if it were willinalto
honour its provisions, several issues including the question of just conpensat
would have to be settled.

27.3 In substantiation of his earlier submissions concerning alleged violations of
articles 14 and 26, the author claims that the State party has not only failed so

provide the Band equal protection yis-A-vis non-Indian groups, but that it also

attempted to deny it equal protection vig-hb-vis other Indian bands. Thus, with

respect to the issue of Band membership, the author alleges, the effact of the
formula proposed by Canada in 1986 for determining Band membership would desy

aboriginal rights to more than half of the Lubicon people, thereby treating tne
Band members in an unequal and discriminatory way in comparison with the traatnant

of all other native. people. It is submitted that as late as December 1988, the

State party sought to apply to the Band criteria that were those of the legislazion
prior to the Human Rights Committee's views in the case of Lovelace v. Canada, 2/
which legislation was found to be contrary to article 27 of the Covenant.

27.4 With respect to the alleged violations of articles 17, 18, 23 and 27, the
author reiterates that the State party has sought to distort the presentation 3!
recent events and engaged in a misleading discussion of the Daishowa timber
project. so as to divert the Committee's attention from "Canada's knowing and
wilful destruction of Lubicon society". Ha recalls that only seven months afta:

the Committee's request for faterim protection under rule 46, virtually all of “he
traditional Lubicon land was leased for commercial purposes in connection with “he
Daishowa timber project. The relevant forest management agreement to supply tae
new pulp mill with trees, allegedly completely covers the traditional Gubicor

hunting and trapping grounds, which cover 10,000 square kilometres, with the

exception of 65 square kilometres set aside but never formelly established as a
reserve. It is submitted by the author that Canada has acted in violation of the
Committee's request for interim protection when it sold the timber resources of the
10,000 square kilometres, allegedly traditionally used by the Band and never cxied

by it. to a Japanese company. Morecver, Canada is alleged to portray wrongly :he

‘
eeee
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impact of the Daishowa project as minimal; the author points out that current
production plans would call for the cutting of 4 million trees annually, and taat

plans to double the envisaged annual production of 340,000 metric tons of puly ia

three years have recently been announced. This economic activity, if proceadi ay :

unabated, would, in the author's opinion, continue to destroy the traditional

iifeground of the Lubicon community, He suomita that the fact that tne

95 square miles set aside under the October 1988 agreement are relatively inta:t

would be irrelevant, since the game on which the Band members have traditional iv

depended for their livelihood has already been driven out of the entire

10,000 square kilometre area.

27.5 Finally, the author submits chat the State party's creation of tha “Woodland

Cree Band", through which it is allegedly attempting to "fabricate" a scompetiny

claim te traditional Lubicon lands, places the State party in further violatio:us of

articles 1, 26 and 27 of the Covenant, In this context, the author claims tha: the

Woodland Cree Band is:

"a group of disparate individuals drawn together by Canada from a dozen

different communities scattered across Alberta and British Columbia, who ave

no history as an organized aboriginal society and no relation as a group :o

the traditional territory of the Lubicon Lake Band fand that it} is Canada's

mast recent effort to undermine the traditional Lubicon society and to subvert

Lubicon land rights."

The author adds that the federal Government has supported the Woodland Cree Bait

both financially and legally, recognizing it “with unprecedented dispatch", thureby

bypassing more than 70 other groups, including siz different homogenous Crew

communities in northern Alberta that nad been awaiting recognition as bands fo::

over 50 years. Some of the alleged members of the “Woodland Cree” band are said to

come from these very communities, The author refers to section 17 of the Iadiiz.

Act, which gives the Canadian Indian Affairs Minister the power to constitute bands

and to determine that "such portion of the reserve land and funds of the exist:rg

Band as the Ninicsier determines" may be earmarked for thea benefit of the sew bird.

It is submitted by the author that the powers conferred under section 17 of thi

Iudian Act are “extraordinary and unconstitutional" and that they have been inicked
“in order to create [the] ‘Woodlasd Cree Band' and to dispossess the Lubicon Like

Band of its traditional territory and culture”. Purthermore, while the State party
claims that the Woodland Cree Band represents some 350 individuals, the author:

alleges that the new Band has steadfastly refused to release the names of irs

members, sO that its claims might be verified. He states that the federal

Government has recognized that the Woodland Cree Band members comprisa only
110 individuals.

27.6 The author concludes that the State party has been unable to refute his

ailegations of violations of articles 2, 6, paragraph 1, 7, 14, paragraph L, 1°,

38, paragraph 1, 23, paragraph 1, 26 and 27, ag set out in his submissions of

12 January 1988 and 30 May 1989, and requests the Committee to find against the

State party in respect of these articles. In respect of an alleged violation «f

article 1, he points out that while he has, as the representative of the Band,

signed a1] the submissions to the Committee, he merely acta in his capacity as ¢

duly elected representative of the Band and aot on his own behalf. In this

fave
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context, he notea that while article 2 of the Optional Protocel provides for the

submission of claims to the Committee by individuals, article 1 of the Covenaz.t

guarantees "all peoples ... the right of self-decarmination”. He adds that “if the

Committee determines that an individual submitting a claim on behalf of a gro.p, in
compliance with the provisions of article 2 of the Optional Protocol, may not state

a case on behalf of that qroup under article 1 of the Covenant, the Committees

effectively has determined that the rights enumerated in article 1 of the Covusant

are not enforceable". The author further adds that it “clearly could not be the

intent of the Committee to reach such a result" and that "therefore, the Band

respectfully submits that as a people, represented by their duly elected leader,

Chief Bernard Ominayak, the Lubicon Lake Baad has been the victim of violatio:s by |

the federal Government of Canada of che Band's rights as enumerated in artioly 1 of

the Covenant on Civil and Political Rights".

28.1 in @ final submission dated 8 November 1939, the State party recalls that in

any assessment of the judicial proceedings in the case of the Lubicon Lake Ba:d,

the State party's constitutional division of powers between the federal and

provincial governments and the respective jurisdiction of the courts hag to 2.

borne in mind. Where provincially owned lands are claimed, as in the case of the

Lubicons, the Supreme Court of Canada has held that claims must be filed in tra

provincial courts against provincial goveraments. The Supreme Court's ruling

Clearly defines, the State party submits, the proper judicial forum for the 3:0d‘s

claim to aboriginal land rights. The State party emphasises that the failure of

the Band's representatives ta initiate proceedings in the competent courts docs not

imply that Canadian courts are either unable or unwilling to guarantee a fair

hearing in the case.

- 26.2 Regarding the distinction between aboriginal rights and treaty rights. the

State party explains that under Canadian constitutional law, aboriginal rights may

be superseded hy treaty rights. Whenever this occurs, Indian bands may clain

benefits under the superseding treaties. The State party acknowledges thas t:¢

Lubicon Lake Band has a valid claim to benefits under Treaty 8, whioh was antcred

into with the Cree and other indians in the Province of Alberta in 1899. Bigi.ts

under Treaty 8 formed the basis of the offera made by the Canadian and Albartian

governments to the Band, The land offered by the provincial government under the

October 1988 agreement ia related to these Treaty provisions. On the other And,

the 10,000 square kilometre area referred to by the Band in its submissions relate

to its aboriginal claims, which have sot been recognised by the federal

Government. The Sand's complaint about oil exploration and exploitation and
impending timber development, refers to activities on this wider territory of

10,000 square kilometres - not on lands that were identified in proposed

settlements between the Band and the federal and provincial goveroment.

28.3 The State party refutes the Band's claim that its trapping and hunting

lifestyle bas been irretrievably destroyed and points out that in areas coverid by

timber leases the forest, generally, remains intact and suatains an animal

populaiion sufficient. to satisfy those members of the Lubicon Lake Band who wish to

engage in traditional aceivities. It adds that disturbances of the forest

ecosystems usually result in an increase of the population of larger mammais, as |

they increase food availability in open areas.

Seas
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28.4 Lastly, the State party reaffirms the voluntary nature of the establishnent o
the Woodland Cree Band. It points out that a minority of those wishing to join th
Waedland Cree Band were at one point in time full members of the Lubicon Qake
Band. Some of them, the State party points out, have since left the Band
voluntarily, while about 30 of the members were expelled racently by decision of
the Lubicon Lake Band. It is submitted that wnembers of the Woodland Cree Band
petitioned the federal Government, much in the same wey @s members of the Lubicon
Lake Band did prior to the Band's recognition in the 19308. The naw Band way
recognized because, in the State party's view, some of its members have land
entitlements pursuant to Treaty 8 which they wish ta assert. The State party adds
that it recognised the Woodland Cree Band, at the express request of those wie
sought recognition, so that their desire ts form a community could be vealizad, and
that the Weedland Cree Band has not sought any land portions also claimed by the
Lubicons. .

Summary of the submissions

29.1 At the outset, the author's claim, although set against a complex backgreund,
concerned basically the alleged denial of the right of self-—determination ani the
right of the members of the Lubicon Lake Band to dispose freely of their natural
wealth and resources. It was claimed that, although the Government of Canada,
through the Indian Act of 1970 and Treaty 8 of 1899, had recognized the tagnt, of
the Lubicon Lake Band to continue its traditional way of ilge, its land
(approximately 10,000 square kilometres) had been expropriated for commercia)
interest (oi) and gas exploration) and destroyed, thus Sepriving the Lubloon Lake
Band of its means of subsistence and enjoyment of the vight of self-determinecion,.
it was claimed that the rapid destruction of the Band's economic base and
aboriginal way of life had already caused irreparable injury. Ite was furthe:
claimed that the Government of Canada had deliberately used the domestic political
and legal processes to thwart and delay all the Sand‘s efforts to seek redress, $6
that the industrial development in the ares, accompanied by the destruction cf the
environmental and economic base of the Band, would make it impossible for the Band
to survive as a Geople. The author has stated that the Lubicon Lake Band is not
seeking from the Committee a territorial rights decision, but only that the
Committee asaist it in attempting te convince the Government of Canadas (a) that
the Band's existence is seriously threatened; and (bp) that Canada is vesponsible
for the current state of affsirs,

29.2 From the outset, the State party has danied the allegations that che existence
of the Lubicon Lake Band has heen threatenad aud has maintained chat ¢ontiaued
resource development would not cause irreparable injury to the traditional way of
life of the Band. Tt submitted that the Band's claim to certain lands in northern
Alberta was part of a complex situation that involved ¢ number of competing claims
from several other native communications in the area, that effective redress ia
Fesyect of the Band's claime was still available, both through the courta and
through negotiations, that the Government had made an *E_gratia payment te the Band
of $C 1.5 million to cover legal costs and that, at any rate, erticle 1 of the
Covenant, concerning the rights of people, could not be invoked under the Optisaneal
Protocol, which provides for the consideration of alleged violations of individual
rights, but not collective rights conferred upon peoples.

Soon
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29.3 This was the state of affairs when the Committee decided in July 1987 that the
\ communication was admissible “in so far as it may raise issues under article 27 or

other articles of the Covenant”. In view of the seriousness of the author's
aliegations that the Lubicon Lake Band was at the verge of extinction, tky
Committees requested the State party, under rule 86 of the rules of procedure ‘to
take interim measures of protection to avoid Lrreparable damage to (the autho: of
the communication} and other members of the Gubicon Lake Band".

29.4 Insisting that no irreparable damage to the traditional way of life of the
Lubicen Lake Band had occurred and that there was no imminent threat of such 2arm,
and further that both a trial on the merits of the Band's claims and the
negotiation process constitute effective and viable alternatives to the interim
relief which the Band had umsuccesafully sought in the courts, the State party, in |
October 1987, requasted the Committee, under rule 93, paragraph 4, of the rulas of

procedure, to review its decision on admissibility, in ac far as it concerns she
requirement of exhaustion of domeatic remedies. ‘The State party stressed ix “his

connection that delays in the judicial proceedings initiated by the Band were
largely attributable to the Band's own inaction, The State party further explained
its longstanding policy to seek the resolutions of valid, outstanding land claims
by indian bands through negotiations.

29.8 Since October 1987, the parties have made a number of submissions, rafuging
@ach others statements ag factually misleading or wreng. ‘The auther has accused

the State party of creating a situation that haa directly or indirectly led t5 the

_ death of many Band members and is threatening the lives of all other mambars of the
Gubicon community, that miscarriages and stillbirths have skyrocketed and abavormal

births have ciaen from zero to usar 100 per cent, all in violation of articia 6 of
the Covenants that the devastation wrought on the community constitutes cruel,
inhuman and deqrading treatment in viclation of article 7) that the bias of cue
Canadian courts has frustrated the Band's efforts to protect its land, ccmmuaity
and livelihood, and that several of the judges have had clear economic and pacsonal
ties to the parties opposing the Band in the court actions, all in violation of
articles 14, paragraph 1, and 26; that the State party has permitted the
destruction of the families and homes of the Band members in violation of

articles 17 and 23, paragraph 1; that the Band members have heen “robbed of 26

physical realm to which their religion attaches" in violation of article 18,

paragraph 1; and that 311 of the above also constitutes violations of articio 2,

paragraphs 1 te 3, of the Covenant.

29.6 The State party has categorically rejected the above allegations as unfsinded

and unaubstantiated and as coustituting an abuse of the cight of submission. It

submits that serious and genuine efforts continued in early 1988 to engage

representatives of the Lubicon Lake Band in negotiations in respect of tha bard's

Claima. These efforts, which iscluded an {nterim offer to set aside

25.4 square miles an reserve land for the Band, without prejudice to negotiations

ov any court actious, failed. According to the author, all but the

25,4 square miles of the Band's traditional lands had been leased out, in deflasce

of the Committee's request for interim measures of protections, in conjunction with

a pulp mill to be constructed by the Daishowa Canada Company Ltd. near Peace iver,

Alberta, and that the Daishowa project frustrated any hopes of the contiouation of

some traditional activity by Band members.
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29.7 Accepting its obligation to provide the Lubicon Lake Sand with reserve iaod

uaéer Treaty 8, and after further unsuccessful discussions, the Federal Governnent,

in May 1988, initiated legal proceedings against the Province of Alberts and tre

Lubicon Lake Band, in an effort to provide a common jurisdiation and thua to saable

it to meet its lawful obligations to the Band under Treaty 8. In the author's

opinion, nowever, this initiative was designated for the sole purpose of delaying

indefinitely the resolution of the Lubicon land issues and, on 6 October 1988

(30 September, according to the State party), the Lubicon Lake Band asserted

jurisdiction over its territory and declared that it nad ceased to recognize tie

jurisdiction of the Canadian courts. The author further accused the State party of

“practicing deceit in the media and dismissing advisors who recommend any

resolution favourable to the Lubicon people".

29.8 Following an agreement between the provincial government of Alberta and che

Lubicon Lake Band in November 1988 to set agide 9§ square miles of land for 4

reserve, negotiations started between the federal Government and the Band on she

modalities of the land transfer and related iesues. According to the State party,

Consensus had been reached on the majority of issues, including Band membership,

size of the reserve, community construction and delivery of programmes and

services, but not on cash compensation, when the Band withdrew from the

negotiations on 24 January 1989. The formal offer presented at that time by she

federal Government amounted to approximately $C ¢§5 million in benefits and }
programmes, in addition to the 95 square mile reserve.

29.9 The author, on the other hand, states that the above information from thy

State party is not only misleading but virtually entirely untrue and that there had

been 26 serious attempt by the Government to reach a settlement. He describe: the

Government's offer ag an exercise in public relations, "which committed the Fuceral

Government to virtually nothing", and states that no agreement or consensus hic

been reached on any issue. The author further accused the State party of seniling

agents into communities surrounding the traditional Lubicon territory to Ladue

other natives to make competing claims for traditional Lubicon land,

29.10 The State party rejects the allegation that it negotiated in bad faith or

engaged in improper behaviour to the detriment of the interests of the Lubicon Lake

Band. It concedes that the Lubicon Lake Band has suffered a historical inequ..ty,

but maintaina that itz formal offer would, if accepted, enable the Band to martain

its culture, control its way of life and achieve economic self-sufficiency ani,

thus, constitute an effective remedy, On the basis of a total of 5800 Band menbers,

the package worth $C 45 million would amount to almost $C $00,000 for each fanily

of five. It states that a number of the Band's demands, including an indoor ica

arena or a Swinming pool, had been refused. The major remaining point of

coatention, the State party submits, is a request for $C 167 miliion in

compensation for economic and other losses allegedly suffered. That claim, it:

submits, could be puraued in the courts, irrespective of the seceptance of thi

formal offer. It reiterates that its offer to the Band stands,

29.11 Further submissions from both parties have, inter alia. dealt with the impact

of the Daishowa pulp mill on the traditional way of life of the Lubicon Lake fiend.

While the author states that the impact would be devastating, the State party

Joes
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maintains that it would have no serious adverse consequences, pointing out that the
pulp mill, located about 80 kilometres away from the land set aside for the
reserve, ig aot within the Band's claimed traditional territory and that the area
to be cut annually, outside the proposed reserve, involves less than 1 per cenc of
the area specified in the forest management agreement,

30. The Human Rights Committees has considered the present communication in the
light of the information made available by the parties, as provided for in

articles 5, paragraph 1, of the Optional Protedsl, In so doing, the Comnittea

observes that the persistent disagreement between the parties as to what

constitutes the factual setting for the dispute at issue has made the consider:tion

of the claims on the merits most difficult.

=

31.1 The Committee has seriously considered the Stace party's request that it

review ita decision deciarisg the communication admissible under the Optional

Protocol “in so far as it may raise issues under acticle 27 or other articles ¢f

the Covenant”. TIa the light of che information now before it, the Commictee actes

that the State party has arqued convincingly that, by actively pursuing matters

before the appropriate courts, delays, which appeared to be unreasonably prolozged,

could have been reduced by the Lubicon Lake Band. At issue, however, is the

question of whether the road of litigation would have represented an effective

mathed of saving or vestoring the traditional or cultural livelihood of the Gukicon

Lake Band, which, at the material time, was allegedly at che brink of collapse.

The Committee is not persuaded that that would have constituted an effeative rumady

within che meaning of article 5, paragraph 2 (b), of the Optional Protecol. I:. the

circumstances, the Committee upholds its earlier decision on admissibility.

32.2 At this stage, the Committee must also state that ft does not agree with the

State party's contention that it wags remias in not spelling out, at the time of

declaring the communication admissible, which of the author's allegations dese: ved

consideration on the merits. Although somewhat confusing at times, the author's

claims have been set out sufficiently clearly as to permit both the State part; aad

the Committee, in turn, to addrees the issues on the merits,

Articles of the Covenant sileced to have bean violated

32.1 The question has arisen of whether any claim under article 1 of the Covesiut

remains, the Committee's decision on admissibility notwithstanding. While all

peoples have the right of self-determination and the right freely to determine

their political status, pursue their economic, social and cultural development and

dispose of their natural wealth and resources, as atipulated in arciale 1 of tre

Covenant, the question whether the Lubicon Lake Sand constitutes a “people” is not

an issue for the Committee to address under the Optional Protecel to the Covenant.

The Optional Protocol provides a procedure under whioh individuals can claim tiiat

their individual rights have been violated. These rights are eet out in part )1T

of the Covenant, articles 6 to 27, inclusive. There ia, however, no objection to a

group of individuals, who claim to be similarly affected, collectively to submit a

communication about alleged breaches of their rights.

fase
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32.2 Although initially couched in terms of alleged breaches of the provision: of

article 1 of the Covenant, there is so doubt that many of the claims presente:

raise issues under article 27. The Committee recognizes that the rights protected

by article 27, include the right of perscas, in community with others, to engige in

economic and social activities which are part of the culture of ths commugity to

which they belong. Sweeping allegations concerning extremely serious breache: of

other articles of the Covenant (6, 7, 14, para. 1, and 26), made after the

communication was declared admissible, have not been substantiated to the extent

thac they would deserve serious consideration. The allegations concerning bri aches

of articles 17 and 23, paragraph 1, are similarly of a sweeping nature and will not

be taken into account except in se far as they may be considered subsumed under the

allegations which, generally, raise issues under articia 27,

}

1

32.3 The most recent allegations that the State party has conspired to create an

artificial band, the Woodland Cree Band, said to have competiag claims to

traditional Lubicon land, are dismissed as an abuse of the right of submission

within the meaning of article 3 of the Optional Protocol.

Violations and the remedy offered

33. Historical inequities, to which the State party refers, and certain more

recent developments threaten the way of life and culture of the Lubicon Lake Rand,

and constitute a violation of article 27 so long as they continue. The State party

proposes to rectify the situation by a remedy that the Committee deems appropriate

withia the meaning of article 2 of the Covenant.

Notes

2/ Communication No. 203/1986, final views adopted on 4 November 19838,

para. 11.3.

2/ = Communication No. 24/1977, final views adopted on 30 July 1981,
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T do not oppose the adeption of the Human Rights Committee's viaws, as

they may serve as a warning against the exploitation of natural resources

which might cause irreparable damageto the envircrment of the earth that must

presen

constituting a violation of the provisions of article 27 of the Covenant.

. Article 27 stipulates: "In those States in which ethnic, religious 2:

li c¢ mincrities exists, perscre belonging to such minorities shall re:
be ed the right, in ty with theother members of their group, to
enjoy their own culture, to profess and practice their own religion, or to ise
their om language”. Coviously, persons belonging to the Lubicon Lake Band
are not denied the right to profess and practice their own religion or to use
their own language. At issue in the present conmmication is therefore,
whether the recent axropriation theGovernment of the Province ofAlberta
of the Bard’s land for commercial (e.g. leases for oil amd gas
exploraticn) constitutes a violation of those persons’ right "to enjoy thei:
own culture", .

It is not impossible that a certain culture is closely linked to a
particular way of life and that industrial exploration of natural resources
may affect the Bard’s traditional way of life, incl hurting and fishing.
In my opinion, however, the right to enjoy one’s an fre should not be

. understoed to imply that the Bard’s traditicnal way of life must be preservei
intact at all costs. Past history of mankind bears Out that tec. nd
Gavelomnent has brought about various changes qdsting ways a
thus affected a cultiire sustained thereon. Indeed, cutright refusal by a
group in a given society to change its traditional of life may tha
econcnic development of the society as a whole. For reason I qd tika
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The commmication in its present form essentially concerns the

authors’ rights to freely dispose of their natural wealth ard resources, and

to retain their ow means of subsistence, such as hunting and fishins, in its

decision of 22 July 1987, the Human Richts Committee decided that the

communication was admissible in so far as it could have raised issues inier

article 27 or other articles of the Covenant. With respect to provisioris

other than article 27 the authors’ allegations have ramained, hewever, cf such

a sweepingnature that the Comitteehasnot been able to takethem into

account except: in so far as they maybe subsumed under the claims which,

generally, raise issues under article 27. That is the basis of my irdivicnual

opinion.

Since the Conmittee adopted its decision on admissibility, discussions

seeking a resolution of the matter have takenplace between the Federal

Government, the Province of Alberta and the authors. As no preoress was made

towards a settlement, the Federal Government initiated legal preceeding:

against the Province of Alberta and the Lubicon Lake Band on 17 May 198%, in

order to enable Canada to meet its legal cbligations vis-a-vis the aushor:

under Treaty 8. The Statement of Claim, initiating the legal action, saaks

from the Court of Quean’s Bench of Alberta (a) a declaration that the Unicon

Lake Band is entitled to a reserve amd (b) a determination of the size of that

reserva.
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On 9 June 1988, the Lubicon Lake Band filed a Statement of Cefex.® ard

Counterclaim. In this connection, the State party has submitted that the

issue forming the basis of the domestic dispute as well as the basis of the

territory to be set aside as a reserve, ard related issues. It is not

altogether clear that all issues which may be raised under article 27 ot the

Covenant. areissues to be considered by theCort of Queen’s Bench off Alterta

in the case still pending before it. at the same time, it does appear that

issues under article 27 of the Covenant are inextricably Linked with the

extent of the territory to be set aside as a reserve, and questions related tc

Tne rationale behind the general rule of international law that

domestic readies should be exhausted before a claim is submitted to an

instance of imtarnational investigation or settlement is primarily to give a

respondent State an opportunity to redress, by its own means within the -

framework of its domestic legal system, the wresvys alleged to have bean

Nn

suffered by the individual. In my opinion, this rationale implies that, in a

case such as the present one, an irternational instance ahal) not exanine 2

matter pendingbefore # court of the respondent State.. To my mind, it is wt

compatible with international law that an international instance consider

issues which, concurrently, are pending before a national cart. An instanca

of international investigation or settlement must, in my opinion, retrain, fron

considering anyissue pending before a national court until such time as che

matter has been adjudicated uponby the national carts. Asthat is not “he

case here, I find the commmication inadmissible at this point in tim.

Bertil Wennergren
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ENCLOSURES

ANNEXES The purpose of this memorandum is to obtain your
views on a recommendation which has been made by the

| DISTRIBULION Department of Indian and Northern Affairs (DIAND). The

: latter has suggested that the SSEA should make an

| announcement in the House of Commons on the decision of the

| uss United Nations Human Rights Committee (HRC) regarding a
| DMC complaint by the Lubicon Lake Band of Alberta.
| JFB

JCD BACKGROUND

IMD :

IMH 2. Under the Optional Protocol to the International

JLA Covenant on Civil and Political Rights (ICCPR), individuals

BMM in Canada can complain of human rights abuses to the HRC,

EXT 407

provided that domestic remedies have been exhausted. A

complaint by Chief Ominayak of the Lubicon has been before

the HRC for a number of years. The Lubicon contended that

the federal government's failure to provide the Band with a

reserve and Alberta's granting permission to oil and lumber

interests to operate in the disputed area resulted in

violations of their human rights as set out in the ICCPR. In

_ its response to the HRC, Canada argued that the complaint

should be dismissed because domestic remedies had not been

exhausted. Several court actions on the Lubicon case are

still in progress. In addition, the federal government

argued that it was prepared to negotiate in good faith with

the Lubicon to arrive at a satisfactory solution to what we

recognize as an historical wrong. Negotiations had occurred

on several occasions and a formal offer from the government

remains on the table, but no settlement has yet been

reached.

3. At its recently concluded session, the HRC rendered

its decision on the Lubicon case. We have received an

advance copy of the decision and expect to be notified

formally in the near future. The HRC has found that Canada

has violated the human rights of Band members, based on

Article 27 of the ICCPR which deals with minority rights.
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The HRC also concluded that the domestic remedies available

to the Band through the Canadian courts were not an

effective remedy to resolve the situation. However, the

Committee also states that Canada "proposes to rectify the

situation by a remedy that the Committee deems appropriate".

(It is unclear from the decision whether the HRC believes

that the "appropriate remedy" is the Canadian offer to the

Lubicon or simply the process of negotiations, i.e.

government efforts to find a negotiated solution. We believe

that it is unlikely that the HRC intended to endorse the

specific offer by Canada since that would seemingly prejudge

the outcome of further negotiations with the Lubicon.)

4. The Lubicon case has received extensive coverage

from the media in Canada, much of it of a sympathetic

nature. Some media coverage highlighted the fact that the

case was being considered by an international human rights

body.

DIAND RECOMMENDATION

5. Officials at DIAND believe that, given the media

interest in this particular case, the federal government

should make a public announcement concerning the HRC

decision. They consider that the SSEA is the appropriate

minister to make such an announcement given his

international responsibilities and the fact that he is a

senior minister from Alberta, where the Lubicon are seeking

a reserve. Officials from the Department of Justice and the

Federal-Provincial Relations Office concur with the DIAND

recommendation. While the proposed announcement could take

the form of a ministerial statement in the House, the

preferred option is a response to a query during Question

Period (perhaps from the M.P. in whose constituency the

Lubicon reside), since a statement would give the opposition

parties rights of reply. Following the announcement, DIAND

proposes that its minister write to Chief Ominayak

suggesting that negotiations resume. This letter would be

made public, perhaps by being tabled in Parliament.

CONSIDERATIONS

: |

6. There are no significant foreign policy |

considerations regarding the DIAND proposal. The issue is

primarily a domestic one. In its eventual press release

reporting on decisions taken at the HRC's recent session,

the UN will include a reference to the Lubicon case. (This

press release will be issued only after the various

interested parties have received formal notification by the

HRC of its decisions.) Therefore, some media interest is

likely. The concerned domestic departments agree that any

Canadian announcement should only take place following

receipt of formal notification of the HRC decision but prior
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to such decision being made public.

7. Now that the international complaint has been

addressed, the government will want to ensure that the focus

is on domestic efforts to resolve the situation. The

principal reason for making an announcement would be to

ensure that the results of the decision, and in particular

the HRC's comment on the appropriateness of the remedy, are

accurately reflected in the media. This initiative is deemed

to be important to counteract anticipated Lubicon emphasis

on the violation of their rights. As well, DIAND wants to

use the announcement as a means to revive talks with the

Lubicon (now that the international complaint has been dealt

with) in order to achieve a settlement. On the negative

side, any such announcement (other than in response to media

inquiries generated at the time the HRC publicly releases

its decision) could be viewed as gloating on the part of the

government at the expense of a small, impoverished band of

natives. Moreover, the announcement would have to include an

acknowledgement that Canada did violate the human rights of

Band members (this is something that Canada has implicitly

accepted in the past), a fact which reduces the public

relations value of the message.

RECOMMENDATION

8. DIAND would like to have a reaction to its

recommendation as soon as possible in anticipation of

receiving formal notification in the coming week and of the

need for a government announcement immediately thereafter.

9. We do not believe that this issue lends itself to a

government initiative, given that Canada is responsible for

an historical inequity which has resulted in the Band being

deprived of a reserve for over 40 years. If there are

domestic advantages to a government announcement (a fact of

which we are not convinced), we would recommend that the

Minister of DIAND take the lead. However, both the SSEA and

the Minister of Indian and Northern Affairs must be

adequately prepared to respond to opposition questions or

media inquiries. (We are currently preparing briefing

materials with other departments for use in such replies and

will forward these shortly.)

10. Since DIAND insists on there being such an
announcement, we would be grateful for your reaction as soon

as possible on the question of whether t SSEA should make

it. ’

/ LK J. Rochon
Director

Legal Operations Division
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The meeting was called to order at 4,45 p.m.

CONSIDERATION OF COMMUNICATIONS UNDER THE OPTIONAL PROTOCOL TO THE COVENANT

(continued)

fommunicabion No. 208/1986. (CCPR/C/WG/38/DR/208/1988)

1. M 5 INS, speaking as Chairman/Rapporteur of the Working Group on

Communications, said that the authors were three leaders of an Indian tribal
society who had alleged a violation of article 1 of the Covenant.

2. The authors stated that, from time immemorial, they had been a free and
independent nation and had concluded treaties with the French and British colonial
authorities, which guaranteed their Separate identity and their hunting, fishing
and trading rights. They claimed that their territory had never deen part of
Europe's American colonies but had always been a distinet commonwealth under the

British Crown, and that no right to self-determination had been extinguished as a
result of dealings between Canada and the Crown, Therefore, their land must be
considered a Non~Self-Governing Territory within the meaning of the Charter of the
United Nations. The authors believed that, by virtue of General Assambly
resolution 1514 (XV), they had the right to self-determination, which could be
exercised in various forms, including association or faderation with an existing
State.

3. They claimed that, in its Constitution Act 1982, Canada had “recognized and
affirmed" the “axisting aboriginal and treaty rights of the aboriginal peoples of
Canada" and that the specification of such “existing” rights must be negotiated
with the indigenous representatives “invited” for that purpose by the Prime
Minister of Canada. While such meetings had been held, the authors stated that
their request to participate had been denied on the grounds that other “Indians “
could negotiare their future political status, and that they had found that
arrangement inconsistent with their right to self-determination. The authors
stated that no domestic remedies could be pursued, since participation in the
negotiation of indigenous peoples’ political status was entrusted to the discretion
of the Prime Minister, and that Canadian law afforded no means of challenging his
decision other than by appealing to him personaliy: that, they stated, had been
done, but unsuccessfully.

4. The Committee nad transmitted the communication under rule 91 of the rules of
procedure to the State party concerned. On 9 February 1987, the State party had
objected to the admissibility of the communication on the grounds that; first,
self-determination could not be invoked in circumstances which would prejudice the
national unity and territorial integrity of a sovereign State, and the
communication should therefore be declared inadmissible ratione Materiage under
article 3 of the Optional Protocol; Secondly, the tribal society did not constitute
a “people” within the meaning of article 1 of the Covenant because it was a
scattered group; thirdly, the right to self-determination was a collective right
and was not available to an individual; fourthly, international law and Canadian
domestic law did not recognize Indian treaties as international documents; fifthly,
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the constitutional conference did not daal with the right to self-determination,
and the communication was incompatible ratione materise with the provisions of the
Covenant in that regard; and, sixthly, the authors of the communication had not
exhausted all the domestic remedies available to them. The State party claimed
that, when the Supreme Court of Ontario had rejected an application by the Prairie
Treaty Nations Alliance for a mandatory order that they be invited to the
constitutional conference, the authors chose not to appeal that judgemant, although
they could have done so,

5. Commenting on the State party's submission, the authors had contended that
their allegations with respect to the violation of article 1 were well founded, and
had further asserted that the State party had violated article 25 of the Covenant,
and had requested interim measures. The authors asserted that their tribal sociaty
was proposing an alternative form of federalism and asserting its right to

self-determination in a manner consistent with the national unity of Canada. With
tegard to the State party's claim that the tribal society did not constitute a
“people” within the meaning of article 1 of the Covenant, the authors asserted that
the State party had referred to Indians as peoples in certain United Nations
bodies. Tha authors further reiterated their view that the right to
self-determination had an individual dimension and that it was an individual right
exercised through collective means.

6. The authors rejected the Canadian Govarnment’s assertion that the
constitutional conference and the proposed constitutional accord with Canada’s
“aboriginal peoples" did not affect their tribal society's rights under article 1
of the Covenant, and expressed the view that the Canadian constitutional-accord
procesa violated article 25 of the Covenant in so far as it was non-Yepresentative
and deprived a particular racial, ethnic or national class of persons of the right
to participate meaningfully in decisions directly affecting them, Finally, the
authors asserted that they had complied with the requirements of article 5,
paragraph 2 (b), of the Optional Protocol, and pointed out that that provision did
not require the exhaustion of every possible remedy, only a reasonable effort to
pursue remedies which were effective and available.

7. In a further submission dated 18 May 1987, the authors informed the Committee
that the final constitutional conference between the Government of Canada and
selected indigenous organizations had met on 26 and 27 March 1987 but had not
reached any agreement, As there was no constitutional authority to convene any
further conferences, the authors claimed that there was greater need than ever to
declare that no lagialation affecting the political status of thelr tribal society
within Canada should be adopted without prior negotiations with that society.

8. By an interim decision of 20 July 19867, the Working Group had requeated the
State party to provide the text of the judgement of the Supreme Court of Ontario in
the action brought against it by the Prairie Treaty Nations Alliance. In a
submission dated 10 August 1987, the authors stated, with respect to the issue
whether a Canadian court could have directed the Prime Mindiater to invite
representatives of their people to participate in the constitutional conferences,
that decisions entrusted to a minister by Parliament could be reviewed by the
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courts only to the extent that, in exercising his discretion, the minister

disregarded explicit parliamentary instructions; however, the reasonableness or

fairness of his decisions were not subject to review,

9. In a submission dated 7 October 1987, the State party claimed that, with

respect to the authors’ claim that the constitutional-accord process violated

article 25 of the Covenant, no evidence or explanations had been put forward to

support Chat allegation and that, accordingly, the communication should be declared

inadmissible as baing an abuse of the right of submission. Further, the State

party argued that the authors could not be considered "victims" within the meaning

of article 1 of the Optional Protocol and that what they were seeking amounted to a

declaration on the possible implications and administration of future, but

currently non-existent, legal provisions,

10, With respect to the exhaustion of domestic remedies, the State party submitted

that the timing of the constitutional conferences in 1984 and 1987 had been known

aince the adoption of the Constitutional Amendment Proclamation in March 1983, and
affirmed that the obligation to take appropriate legal proceedings in the domestic
courts implied a responsibility to seek domestic remedies ia a timely way.
Finally, the State party disputed the authors’ argument that decisions of Cabinet
ministers were only subject to review in exceptional circumstances,

ll. In a submission dated 14 February 1988, the authors referred to a written

offer made by the Minister for Indian Affairs and Northern Affairs on
10 August 1987 to discuss the authors’ status in a non-~-constitutional framework.
In @ submission dated 10 February 1989, the authors’ counsel recalled that the

Supreme Court of Canada, in 1985, had ruled favourably on the validity of the
1752 Treaty of Halifax and that, in the light of that decision, the authors had
proclaimed general hunting and fishing regulations for their tribal society.
Despite the Supreme Court ruling, members of their community had been arrested and
prosecuted for hunting and fishing contrary to federal and provincial regulations,

12. In a submission dated 26 July 1989, the State party denied that the charges
against one of the members of the tribe who had been arrested and tried related to
a violation of hunting or fishing laws.

13. In paragraph 14,1 of the proposed decision on admissibility

(CCPR/C/WG/38/DR/205/1986), the Committee stated that, before considering any |
claims contained in a communication, it would, in accordance with rule 87 of its
rules of procedure, decide whether or not it was admissible under the Optional
Protocol, In paragraph 14.2, the Committee observed that, while article 1 of the
Covenant recognized and protected a people's right to self-determination and its
right to dispose of its natural resources, that provision could be invoked neithes
by individuals nor by peoples under the Optional Protocol, and it referred to
earlier case law on the matter,

i4, In paragraph 15.1, the Committee stated that the Optional Protocol did not
preclude a group of individuals who claimed to be similarly affected from

collectively submitting a communication about alleged breaches of their rights as
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set out in part III of the Covenant and that the authors had asserted that the factthat their tribal group had been excluded from participating in the constitutionalconferences also revealed a breach of article 25 of the Covenant,

15. There were two alternatives for the remainder of the paragraph. Alternative 1scated that the authors’ assertion had not been substantiated and therefore did noegive ris@ to a claim within the meaning of article 2 of the Optional Protocol, In
alternative 2, the Committee observed that the question as to whether
constitutional conferences constituted “the conduct of public affairs"
meaning of article 25 (a) of tha
the merits.

within the
Covenant was an issue which should be examined on

16. In paragraph 15.2, the Committee stated that the authora' most recent
allegations of violations of article 9 of the Covenant were far removed from the
issue and could not be considered ag giving rise to a claim within the meaning of
article 2 of the Optional Protocol.

17. There were two alternative versions of paragraph 15.3; in the first, theCommittes decided that the communication was inadmissible, and, in the second, itdecided that the communication was admissible in so far as it might raise issues
under article 25 (a) of the Covenant.

18. Zhe CHAIRMAN, speaking in his personal capacity, said that he had always
assumed that article 25 (a) referred to representation in institutions, either
directly or through freely chosen representatives) he saw no possibility that the"eonduct of public affairs" could be interpreted as including arrangements forlocal or provincial government. He therefore considered that the claim of aviolation of article 25 (a) was not Substantiated, although he would be interestedin knowing what the travaux préparatoires said.

+9. He did not fully understand the authors’
she Covenant, and wondered what issue could po
basis of the authors’

Claims of a violation of article 9 of
ssibly fall under that article on the

allegations, assuming that they were accepted.

20. Mrs, HIGGINS, referring to paragraphs 11.2 and 11.3, said that fishermen ofthe tribal saciety caught harvesting fish in waters adjacent to Indian reserve‘ands had been found guilty and their appeals were pending. While the FederalGovernment had not challenged the validity of the treaty which had been invoked bynerbers of the tribal group, it argued that the treaty did not apply to Cape Breton‘ssand, The authors had claimed that the Prosecutions constituted an abuse of“e7ai process in violation of article 9. None of the members of the Working Groupnad felt that that claim carried any weight and it had therefore been rejected.

el. The CHAIRMAN
!

said that any issue raised under article 1 of the Covenant should |
De dealt with under article 27,

Feder ee ELGSINS Said that the key issue had been the Constitutional Act. The |waenanis veFnmant had organized a large ¢recsqnized abhor: 
Onference in order to render specific the |Scoriginal claims. Because there were about 350 separate bands, the

feeds uf . . a Ja. |Sree ge! . eeMatin 4 ioe
vie tate Nb ee 

|
to 

I

fo tN, . 5 rye 

i

\ 
003662

em ve 
|

7 om Se Way ag rea tg eee |



Document discloséd under the Accessto-informationAet

Document divulgué en vertu de la Loi surl’accés a Vintogrpation

CCPR/C/SR.966 CDN EVES ONLY Vi
Ex: ish Cone] DENT ey

T . . .

i — ENTRE COS CEULEMENT
(Mrs. Higgins) ”

Government had decided that participation in the conference should be limited to

representative groupings, and it had not invited the tribal group represented by

the authors. The authors had claimed that the Government's refusal to allow them

to participate in the conference violated either their right to self-determination

or their right under article 25 (a) of the Covenant.

23. ‘The CHAIRMAN said that there would still be no question of a violation under

article 25 (a), The constitutional conference did not involve bilateral

negotiations between two separate sovereign antities. It was an internal agreement

and fall under the jurisdiction of Canadian courts of law.

24. Mc. DIMITRIJEVIC said that, although he could accept either alternative
version of paragraph 15.3, he would prefer alternative 2, since the Committee could

not aimply dismiss the claim under article 25 (a) simply by stating that it had not

been substantiated. He agreed with the Chairman that the constitutional conference

was not &@ constitutional assembly. Under Canadian law, it was within the

discretionary power of the Prime Minister to select the most representative groups.

25. %In his opinion, article 25 (a) was not applicable: the Committee should

provide a better explanation of why it considered that the communication might

raise iggues under article 25 (a). If the Committee agreed on alternative 2, it

could decide to invite the State party to present its views on article 25 (a), and

thea the Committee could proceed to a decision on the merits.

26. Mg, MAVROMMATIS said that he did not believe that non-participation in an

internal arrangement was or could be a violation of article 25 (a), and there was
no need for explanations, The Committee should straightforwardly present its view

of the matter,

27. In paragraph 15.1, the Committee's reference to a group of individuals
“sollectively submitting” a communication might be interpreted as a ganctioning of
some sort of actio popularis, Although the word “collectively” was technically
correct, the Committee should not give the impression that the claim involved a
whole band or a whole people.

28. Mg, WAKO, agreeing that the issues were not to be confused with those in the
Lake Lubicon case, said that, like Mr. Dimitrijevidé, he would ope for admissibility
under article 25, The constitutional conferences, even if advisory, had been meant
to decide the rights of the indigenous peoples of Canada and thus were important;
and the indigenous peoples had the right to have some say in the matter either by
direct participation or through elected representatives.

29. He read out passages from the travaux préparatoires for article 25 (a) showing
that at the time States had been divided as to whether it should be interpreted
widely or strictly; and observed that the Working Group had Similarly fallen into
two camps. He advocated declaring the communication admissible under
article 25 (a), so that both parties could be heard on the merits.
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30. Mr. POCAR observed that the case was more difficult than had appeared at first

sight. Although it had one issue in common with the Lake Lubicon case, it was not

at all similar and the Committee's decision in the latter would be of no

assistance. The travaux préparatojres also shed very little light on the

article 25 issues. Since he himself hag not yet read the communication carefully

as to the facts. he was not in a position to give an opinion on the applicability

of article 25 (a). Therefore, if he had to opt now for one of the two alternatives

in the conclusion to paragraph 15.1 of the proposed decision, he would support

alternative 2 in fairness to the victims, since it left the matter open.

Nevertheless, he had reservations abeut the wisdom of invoking article 25 (a),

since it might raise an issue where none existed and give unfounded expectations to

the authors. Personally, he would like more time to study the matter, but would

not oppose an emerging consensus.

31, Mr, COGRAY concurred with Mr. Pocar as to the need for more time and the

position he would take if pressed to decide now,

32. Mey EL-SHAFE said that the time Had come for a decision. The authors had

made their position very clear and he sympathized with their argumentation

regarding the points raised by the State party. The only possible topic of

discussion at a constitutional conference between the Government of Canada and

organizations of indigenous peoples would be the relationship between the two, and

it must touch on the constitutional position of those peoples vis-a-vis the federal

system as a whole. To his mind, the communication was admissible and, in fact, the
Committee should say only that, without pre-judging its future position by

referring solely to article 25 (a).

33. Mr. WENNERGREN pointed out that the State party itself described the

constitutional conference as a “domestic political process" (para. 9.1 of the
proposed dacision) ~ in other words, an ad hoc formation intended to make possible

an exchange of views within the framework of domestic politics. That was close to
the “conduct of public affairs" in article 25 (a), and it therefore looked like an
issue that might be raised under that article.

34. Mrs. SIGGINS said that the Committee could either take no decision at the
moment or find the communication admissible, which would give it more time for
further thinking on the matter, Either way, she believed that certain amendments

to the text of document CCPR/C/WG/38/DR/205/1986 were in order. In paragraph 15.1,
taking Mr. Mavrommatis' objection into account, the words “collectively submitting"
should be replaced by the words "together submitting”. Alternative 1 for the

continuation of paragraph 15.1 should be reworded entirely so that it read:
“However, the constitutional conference concerns not the conduct of public affairs
but the rendering specific of aboriginal rights and, therefore, no issue arises

under article 25,"

35. Alternative 2, which would make the case admissible, should include not only a
reference to the applicability of article 25 (a) to the constitutional conferences
bue also a reference to the reasonableness of the Government in excluding the
Indian tribal society. Thus, after the phrase “within the meaning of
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article 25 (a) of the Covenant", the clause “and, if so, whether the exclusion of
the ... Band violated article 25 of the Covenant" should be inserted,

36. Mg, WENNERGREN observed that since the Indian tribal society was referred to
in the first sentence of paragraph 15.1 as a “group of individuals", the reference
to it in the amendment to alternative 2 as the ".., Band" should at least be put in
quotation marks,

37. Ke noted further that the State party had contested the authors’ position on
the exhaustion of domestic remedies (para. 9.3 of the proposed decision),
maintaining that they could nave asked for review of the Prime Minister's
discretionary decision or instituted timely proceedings, years earlier, to secure a
seat at the constitutional conference. That too should be mentioned in
alternative 2.

38. Mr, NDIAYE said that assessing the powers of the constitutional conference as
such would be a minor matter but that the question of participacion in chat
particular constitutional conference was extramely important. It should be
recalled that often, in other settings, colonial councils had provided the
framework within which indigenous peoples had obtained rights and prerogatives, and
the same might have happened in the case under consideration. He needed more time .
to give careful study to the scope of article 25, At any rate, it was not a proper
assessment of the situation to gay that since only consultative powers were at
issue, they were unimportant and did not constitute the conduct of public affairs.

39. Mrs, HIGGINS said that under no circumstances should there be any overtone of
the issues not being important. Article 25 of the Covenant was not couched in
terms of importance or otherwise, and indeed many issues were crucial but did not
fall within the scope of that article,

40, For her, the issue was narrow. Either it concerned how public affairs were
conducted, or it concerned the rendering specific of aboriginal rights (rights like
fishing and hunting that were very important). However, she could see both sides.

41. Mz. MAVROMMATIS, reiterating that the case had dragged on far too long,
especially when all members of the Committee knew what the end result would be,
said that he did not think, given his views, that it would be proper for him to
take part. in any dacision on the merits.

42. In any case, the Committee should not lose sight of the original allegations,
which concerned property rights, and the nature of the constitutional conference,
the latter being an advisory meeting that could never, in his view, come under
article 25. He noted further that article 25 was intended to protect individuals,
The rights of bands and indigenous peoples were covered by other articles.

43. Ke did not think that the Committee should raise false hopes. Nor, more
importantly, should it create the impression that its members were seeking to
become legislators through judicial decisions that gave wide interpretations.
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44. The CHAIRMAN, speaking in his personal capacity, asked what remedy the
Committee could ever ask the State party to give, if the constitutional conferences
were over,

45. Me, MOLLER (Representative of the Secretary-General) said that since the
conferences had ended inconclusively, the issue could be considered moot. -The
authors had, indeed, wanted a decision in the past, at the relevant time.

46. Mr, DIMITRIJEVIC asked Mrs. Higgins to come back to the Committee with more
polished versions of the two alternatives in paragraph 15.1, including also the
point just made by Mr, Mavrommatis that article 25 of the Covenant governed
individual rights and not the rights of the whole group, as in article l.

47. Mrs, HIGGINS agreed to do so and said that she would also include in
alternative 2 the point regarding local remedies brought up by Mr. Wennergren.

Zhemeeting rose at 6 p.m.
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HUMAN RIGHTS COMMITTEE

Thirty-eighth session. -

DECISIONS.

Submitted py: Bernard Ominayak, Chief of the Lubicon Lake Band
‘(represented by counsel)

Alleged victims: The Lubicon Lake Sang

State party concerned: Canada

Date of communication: 14 February 1984

Documentation references: Prior decisions ~ CCPR/C/WG/23/D/167/1984 (rule 91 - -.

Geciaion, 9 November 1984)
= CCPR/C/27/D/167/1984 (interim

Gecision, 10 April 1986)
~ CCPR/C/30/D/167/198¢ ‘(decision on
edmissipility, dated 22 July 1987)

~ COPR/C/36/D/167/1984 (further Laterim
decision, dated 14 July 1989)

Date of present decision: 26 March 1990

On 26 March 1990, the Human Rights Committee adopted its views under
article 5, paragraph 4 of the Optional Protocel, concerning communication
No. 167/1984, The text of the views is annexed to the present document.

® Made public by decision of the Human Rights Committee.
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VIEWS OF THE HUMAN RIGHTS COMMITTEE UNDER ARTICLE S, PARAGRAPH 4,
OF THE OPTIONAL PROTOCOL TO TRE INTERNATIONAL COVENANT ON CIVIL

AND POLITICAL RIGHTS - THIRTY-8IGHTH SESSION

concerning

Communication No, 3167/3984

Submitted by: Chief Bernard Ominayek and the Lubicon Lake
Band (represented by counse})

Alleged victim: Lubicon Lake Band

State party concerned! Canada |

Rate of communication: 14 February 1984 (date of initial letter)

Date of decision on admissibility: 22 July 1987 |

Tha Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 26 March 1990,

Having concluded its consideration of commuaication No. 167/1984, submitted to
the Committee by Chief B. Ominayak and the Lubicon Lake Band under the Optional
Protocol to the International Covenant on Civil and Political Rights,

Raving taken into account all written information made available to it by the
author of the communication and by the State party,

Adopts the following:

Views under article 5. paragraph 4, of the Optionsl Protoco] **/

1. The author of the communication (initial letter dated 14 February 1984 and
subsequent correspondence) is Chief Bernard Ominayak (hereinafter referred to as
the author) of the Lubicon Lake Band, Canada. He is represented by counse).

2.1 The author alieges viclations by the Government of Canada of the Lubicon Lake
Band's right of self-determination and by virtue of that right to determine freely
its political status and pursue its economic, social and cultural development, as
well as the right to dispose freely of its natural wealth and resources and not to
be deprived of its own means of subsistence. These violations allegedly contravene
Canada's obligations under article 1, paragraphe 1 to 3, of the International
Covenant on Civil and Political Rights.

eS

Leese

ke/ Yndividual opinions submitted by Mr. Nisuke Ando and Mr. Bertil Wennergren,
respectively, are appended. 003669
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2.2 Chief Ominayak is the leader and representative of the Lubicon Lake Band, a
Cree Indian band living within the borders of Canada in the Province of Alberta,
They are subject to the jurisdictios of the Federal Government of Canada, allegedly
in accordance with a fiduciary relationship assumed by the Canadian Government with
respect to Indian peoples and their landa located within Canada's national
borders. The Lubicon Lake Band is a self-identified, relatively autonomous,
socio-cultural and economic group. Its membera have continuously inhabited,
hunted, trapped and fished in a large area encompassing approximately
10,000 square kilometres in northern Alberta since time immemorial. Since their
territory is relatively inaccessible, they have, until recently, had little contact
with non-Indian society. Band members speak Cree ag their primary language. Many .
do not speak, read or write English. The Band continues to maintain its
traditional culture, religion, political structure and subsistence economy,

2.3 It is claimed that the Canadian Government, through the Indian Act of 1970 and
Treaty 8 of 21 June 1899 (concerning aboriginal land rights in northern Alberta),
recognized the right of the original inhabitants of that area to continue their
traditional way of life. Despite these laws and agreements, the Canadian
Government has allowed the provincial government of Alberta to ezpropriate the
territory of the Lubicon Lake Band for the benefit of private corporate intereats
(@.g., leases for o11 and gas exploration). In so @oing, Canada is accused of
violating the Band's right to determine freely its political status and to pursue
its economic, social and cultura) development, as guaranteed by article 1,
paragraph 1, of the Covenant, Furthermore, energy exploration in the Band's
territory allegedly entails a violation of article 1, paragraph 2, which grants all
peoples the right to dispose of their natural wealth and resources. tn destroying
the environment and undermining the Band's economic base, the Band is allegedly
being deprived of its means to subsist and of the enjoyment of the right of
self-determination guaranteed in article 1.

3.1 The author states that the same matter has not been submitted for @xamination
under another procedure of international investigation or settlement.

3.2 With respect to the exhaustion of domestic remedies, it is stated that the
Lubicon Lake Band has been pursuing its claims through domestic political and legal
avenues. It is alleged that the domestic political and legal process in Canada is
being used by government officials and energy corporation representatives to thwart
and delay the Band's actions until, ultimately, the Sand becomes incapable of
pursuing them, because industrial development at the current rate in the area,
accompanied by the destruction of the environmental and economic base of the Band,
would make it impossible for the Band to survive as a people for many more years,

3.3 On 27 October 1975, the Band's representatives filed with the Registrar of the
Alberta (Provincial) Land Registration District a request for a caveat, which would
give notice to all parties dealing with the caveated land of their assertion of
aboriginal title, a procedure foreseen in the Provincial Land Title Act. The
Suprema Court of Alberta received arguments on behalf of the Provincial Goveraoment,
contesting the caveat, and on behalf of the Lubicon Lake Band, On
7 September 1976, the provincial Attorney General filed an application for a
postponement, pending resolution of a similar case; the application was granted.
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On 25 March 1977, however, the Attorney General introduced ig the provincial
legislature an amendment to the Land Title Act precluding the filing of caveats;
the amendment was passed and made retroactive to 13 January 1975, thus predating
the filing of the caveat involving the Lubicon Lake Band. Consequently, the
Supreme Court hearings were dismissed as moct.

3.4 On 25 April 1980, the members of the Band filed an action in the Federal Court
of Canada, requesting a declaratory judgement concerning their rights to their
land, its usa, and the benefits of its natural resources. ‘The claim was dismissed
on jurisdictional grounds against the provincial government and all energy
corporations except one (Petro-Canada). The claim with the federal Government and
Petro-Canada as defendants was allowed to stand.

3.5 On 16 February 1982, an action was filed in the Court of Queen's Bench of
Alberta requesting an interim injunction to halt development in the area until
issues raised by the Band's land and natural resource claims were settled. The
main purpose of the interim injunction, the author states, was to prevent the
Alberta goveroment and the o11 companies (the "defendants") from further destroying
the traditional huating and trapping territory of the Lubicon Lake people. This
would have permitted the Band members to continue to hunt and trap for their
livelihood and subsistence as a part of their aboriginal way of life. The
provincial court did not render its decision for almost two years, during which
time of] and gas development continued, along with rapid destruction of the Band's
economic base. On 17 November 1983, the request for an interim injunction was
denied and the Band, although financially destitute, was aubsequently held liable
for all court costs and attorneys’ fees associated with the action.

3.6 The decision of the Court of Queen's Bench was appealed to the Court of Appeal
of Alberta; it was diemissed on 11 January 1985, In reaching its decision, the
Court of Appeal agreed with the lower court's finding that the Band's claim of
aboriginal title to the land presented a serious question of law to be decided at
trial. None the less, the Court of Appeal found that the Lubicon Lake Band would
suffer no irreparable harm if resource development continued fully and that the
balance of convenience, therefore, favoured denial of the injunction,

3.7 The author states that the defendants attempted to convince the Court that the
Lubicon Lake Band has no right to any possession of any sort in any part of the
subject lands, which, logically, included even their homes. In response, the Court
pointed out that any attempt to force the members of the Lubicon Lake Band from
theirs dwellings might indeed prompt interim relief, ag would attempts to deny them
accesa to traditional burial grounds or other special places, or to hunting and
trapping areas, In its complaint, the Band alleged denial of access to all of
these areas, supporting its allegations with photographs of damage and with several
uncontested affidavits. Yet, the Court overlooked the Band's evidence and
concluded that the Band had failed to demonstrate that such action had been taken
or indeed threatened by the defendants.

3.8 The author further states that the legal basis for the Court of Appeal's
decision was its own definition of irreparable injury. This test was: injury that
is of such a nature that no fair and reasonable redress may be had in a court
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of law and’ that to refuse the injunction would be a denial of justice. The author
submits that the Lubicon Lake Band clearly met this test by demonstrating, with
uncontested evidence, injury to their livelihood, to their subsistence economy, to
their culture and to their way of life as a social and political entity. Yet, the
Court found that the Band had not demonstrated irreparable harm.

3.9 On 18 February 1985, the Band presented arguments to a panel of three judges
of the Supreme Court of Canada, requesting leave to appeal from the judgement of
the Alberta Court of Appeal. On 1¢ March 1985, the Supreme Court of Canada refused
leave to appeal. Generally, the author states, the criteria for granting leave to
appeal are: whether the questions presented are of public importance, whether the
case contains important issues of law or whether the proceedings are for any reason
of auch a nature or significance as to warrant a decision by the Supreme Court of
Canada. He states that the issues presented by the Lubicon Lake Band involved such
questions as the interpretation of the constitutional rights of aboriginal peoples,
the existence of which was recently confirmed by the Constitution Act, 1982: the
remedies available to aboriginal peoples; the rights of aboriginal peoples to carry
out traditional aubsistence activities in traditional huating and trapping grounds;
the legal régime applicable to a large area of land in northern Alberta; conflicts
between Canada’s traditional, land-based societies and its industrial society:
public interests and minority interests: the competing rights of public authorities
and individuals: considerations of fundamental and equitable justice; equality
before the laws and the right to equal protection and benefit of the law. The
author submits that at least the first four questions have not yet been adjudicared
by the Supreme Court of Canada and that they undeniably fall within the criteria
for granting leave to appeal,

4. By decision of 16 October 1984, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the rules of procedure to
the State party, requesting information and observations relevant to the question
of the admissibility of the communication. The main points reflected in the
information and observations received from the State party are set out in
paragraphs 5.1 to §.7 and 6.1 to 6.4 below,

Exbaustion of domestic remedies

5.1 In its submission dated 31 May 1985, the State party contends that the Lubicon
Lake Band haa not pursued to completion domestic temedies commenced by it and that
responsibility for any delays in the application of such remedies does not lie with
the Government of Canada, The State party recalls that the Lubicon Lake Band,
suing in its own legal right, and Chief Sernard Ominayak, suing in his personal
capacity, and with other Band councillors in a representative capacity, have
initiated three different legal procedures and points out that only the litigation
concerning the caveat filed by the Band has been finally determined. Two other
legal actiona, one in the Federal Court of Canada and one in the Alberta Court of
Queen's Bench, were said to be still pending.

5.2 With regard to the Federal Court action referred to in the communication, the
State party recalls that the Band and its legal advisers, in April 1980, sought to
sue the Province of Alberta and private corporations in proceedings in the Federal
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Court of Canada, It is submitted that in the circumstances of this case, neither
the province nor private entities could have been sued as defendanta in the Federal
Court of Canada. Rather than reconatitute the proceedings in the proper forum, the
State party submita, the Band conteated interlocutory proceedings brought by the
defendants concerning the issue of jurisdiction. These interlocutory proceedings
resulted in a determination against the Band in November 1980. An appeal by the
Band from the decision of the Federal Court of Canada was dismissed by the Federal
Court of Appeal in May 1981.

5.3 Following the interlocutory proceedings relating to the jurisdiction of the
Federal Court, a new action was instituted on 21 February 1982 against the province
and certain corporate defendants in the Court of Queen's Bench of Alberta. As
indicated in the communication, the Band sought an interim dnjunction. In
November 1963, after extensive proceedings, the Band's interim application was
dismissed by the Court of Queen's Bench based on the case of Erickson v. Wiggins
Adjustments Ltd. (1980) § W.R.R, 388, which set cut the criteria that must be.
present for a court to grant an interim injunction. Pursuant to that cage, an
applicant for an interim injunction must establish:

(a) That there exists a serious issue to be tried)

(>) That irreparable harm will be suffered prior to trial if no injunction is
granted;

(c) That the balance of convenience between the parties favours relief to the
applicant.

The State party pointe out that the Alberta Court denied the Band's application on
the grounds that the Band had failed to prove irreparable harm and that it could be
adequately compensated in damages if it was ultimately successful at trial,

$.4 Rather than proceed with a trial on the merits, the Band appealed against the
GQismiseal of the interim application. Its appeal was dismissed by the Alberta
Court of Appeal of 11 January 1985. ‘The Band's application for leave to appeal the
Gismissal of the interim injunction to the Supreme Court of Canada was refused on
14 March 1985. Almost two menths later, on 13 May 1985, the State party adds, the
Supreme Court of Canada denied another request by the Band that the Court bend its
own rules to rehear the application. Thus, the State party states, the Court
upheld its well-established rule prohibiting the rehearing of applications for
leave to appeal,

5.8 The State party submits that, after such extensive delaya caused by interim
proceedings and the contesting of clearly settled procedural matters of law, the
author's claim that the application of domestic ramadies is being unreasonably
prolonged has no merit. It submits that it has been open to the Band as plaintiff
to press on with the substantive steps in either of its legal actions so as to
bring the matters to trial,

foes
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16.3 The author raises further questions about the State party's compliance with
articles 14, paragraph 1, and 26, of the Covenant. He recalls that the domestic
court proceedings instituted by the Lubicon Lake Band, founded on aboriginal rights
and title to land, challenge certain of the State's asserted powers and
jurisdiction, which ha contends are “inherently Susceptible to precisely the types
of abuses that articles 14, paragraph 1, and 26 are intended to guard against". In
this context. he claims that "the bias of the Canadian courts has presented a major
obstacle to the Band's attempt to protect its land, community and livelihood, and
that the courts’ biases arises from distinctions based on race, political, social
and economic status". He further claime that the economic and social biases the
Band has been confronted with in the Canadian courts, especially in the provincial
court system in Alberta, have been greatly magnified by the “fact that several of
the judges rendering the decisions of these courts have had clear economic and
personal ties to the parties opposing the Band in the actions",

16.4 In addition to the above, it is submitted that in violation of articles 17
and 23, paragraph 1, of the Covenant, the State party has permitted@ the members of
the Lubicon Lake Band to be aubjected to conditions that are leading to the
destruction of the families and the homes of its members. The author explaina that
in an indigenous community, the entire family system is predicated upon the
spiritual and cultural ties co the land and the exercise of traditional
activities. Once these have been destroyed, as in the case of the Band, the
essential family component of the society is irremediably damaged. Similarly, it
is alleged that the State party has violated article 18, paragraph 1, of the
Covenant since, as a consequence of the destruction of their land, the Band members
have been "robbed of the physical realm to which their religion - thedr spiritual
belief system - attachea".

16.5 With reapect to the requirement of exhaustion of domestic remedies, the author
rejects the State party's assertion that a trial on the merits would offer the Band
an effective recourse against the federal Government and redress for the loss of
{ts economy and its way of life. Pirst, this assertion rests upon the assumption
that past human rights violations can be rectified through compensatory payments;
secondly, it is obvious that the Band's economy and way of life have suffered
irreparable harm. Furthermore, it is submitted that a trial on the merits is no
longer available againet the federal Government of Canada since, in October 1986,
the Supreme Court of Canada held that aboriginal land rights within provincial
boundaries involve provincial land rights and must therefore be adjudicated before
the provincial courts. It was for that reason that, on 30 March 1987, the Lubicos
Lake Band applied to the Alberta Court of Queen's Bench for leave to amend its
statement of claim before that court so as to be able to add the federal Government
as @ defendant. On 22 October 1987, the Court of Queen's Bench denied the
application. Therefore, despite the fact that the Canadian Constitution vests
exclusive jurisdiction for all matters concerning Indians and Indian lands in
Canada with the federal Government, it ia submitted that the Band cannot avail
itself of any recourse against the federal Government on issues pertaining to these
very questions.

17.1 In @ submission dated 3 March 1988, the State party submits that genuine and
serious efforts continue to be made with a view to finding an acceptable solution

to the issues raised by the author and the Band. [In particular, it explains that:
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“On 3 February 1988, the Minister of Indian Affairs and Northern
Development delivered to the Attorney General of Alberta a formal request for
reserve land for the Lubicon Lake Band. In this request, he advised Alberta
that a rejection of the request would require Canada to commence a@ legal
action, purguant to the Constitution Act, 1930, to resolve the dispute as to
the quantum of land te which the Lubicon Lake Band ig entitied. In any avent,
the Minister of Indian Affairs and Northern Development asked Alberta to
consider, as an interim measure, the immediate transfer to the Band of
25.4 square miles of land ... without prejudice to any legal action.

“By letter dated 10 February 1988, the federal negotiator advised counsel
for the Band of the above developments and, as well, sought to negotiate all
aspects of the claim not dependent on Alberta's reaponse to the formal
request ... The communicant, by letter dated 29 February 1988, rejectad this
offer, but indicated that he would be prepared to consider an interim transfer
of 25.4 square miles without prejudice to negotiations or any court actions.
As & consequence of the above developments, negotiators for the federal and
provincial Governments met on 1 and 2 March 1988 and concluded an interim
agreement for the transfer of 25.4 square miles as reserve land for the Band,
including mines and minerals. This agreement is without prejudice to the
positions of all parties involved, including the Sand ..."

17.2 With respect to the effectiveness of available domestic remedies, the State
party takes issue with the author's submission detailed in paragraph 16.5 above,
which it claims seriously misrepresents the Jegal situation as it relates to the
Band and the federal and provincial Governments. It reiterates that the Band has
instituted two legal actions, both of which remain pending: one in the Federal
Court of Canada against the federal Government; the other in the Alberta Court of
Queen's Bench against the province and certain private corporations, To the extent
that the author's claim for land is based on aboriginal title, as opposed to treaty
entitlement, it is established case law that a court action must be brought against
the province and not the federal Government.

17.3 The State party adds that in the action brought before the Alberta Court of
Queen's Bench: ,

“The communicant sought leave to add the federal Government as a party to
the legal proceedings in the Alberta Court of Queen's Bench. The Court there
held that, based on existing case law, a provincial court is without
jurisdiction to hear a claim for relief against the federal Government;
rather, this is a matter properly brought before the Federal Court of Canada,
The plaintiff has in fact done thia and the action is, as already indicated,
currently pending. Therefore, recourse against the Government of Canada is
still available to the Band, as it has always been, in the Federal Court of
Canada. Moreover, the communicant has appealed the decision of the Court of
Queen's Bench to the Alberta Court of Appeal”.

17.4 Finally, the State party categorically rejects most of the author's
allegations detailed in paragraphs 16.2 and 16.3 above as unfounded and
unsubstantiated; it submits that these allegations conatitute an abuse of process
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that should result in the dismissal of the communication pursuant to article 3 of
the Optional Protocel,

18,1 In a further submission dated 28 March 1988, the author comments on the State
party's overview of recent developments in the case (see para. 17.1) and adds the
‘following remarks: (a) the Lubicon Lake Band was not a party to the negotiation of
the settlement offer; (b) the settlement offer regts on a “highly prejudicial” view
of the Band's rights under Canadian law and an equally prejudicial determination of
Band membership) (c) the federal Government would negotiate non-land issues such as
housing with fewer than half of the Band members; (d) Canada has leased all but
25.4 aquare milea of the Band's traditional lands for development, in conjunction
with a pulp mill to be constructed by the Daishowa Canada Company Ltd. near Peace
River, Alberta; (e) the Daishowa project frustrates any hopes of the continuation
of some traditional activity by Band members; and (f) the Parliamentary Standing
Committee on Aboriginal Affairs, the oversight committee of the Canadian Parliament
with respect to such matters, does not support the approach to negotiated
settlement being taken by the Minister of Indian Affairs and Northern Development.

18,2 The author reaffirms that the essential part of the court actions initiated by
the Band relates to aboriginal rights claims and that, with the decision of the
Alberta Court of Queen's Bench of 22 October 1987 and in the light of recent
Supreme Court decisions referred to by the State party, the Band continues to be
denied redress against the federal Government.

18.3 The author further rejects the State party's contention that the claims made
in his submission of 12 January 1988 are unsubstantiated and unfounded and
constitute an abuse of the right of submission; he reafficms his readinesa te
furnish detailed information on the "21 unnatural deaths resulting directly or
indirectly from the destruction of the traditional Lubicon economy and way of
life". Finally, he points out that the State party continues to disregard the
Committee's request for interim measures of Protection pursuant to rule 86 of its
rules of procedure, as evidenced by Canadian backing of the Daishowa paper mill
project. This means that far from adopting interim measures to avoid itreparable
harm to the Band, Canada has endorsed a project that would contribute to the
further degradation of the Band's traditional lands.

19.1 In another submission dated 17 June 1988, the State party points to further
developments in the case and re-emphasizes that effective remedies continue to be
open to the Lubicon Lake Band, It explains that, since 11 March 1988, the date of
the Band's refusal of the Government's interim offer to transfer to it
25.4 square miles of reserve land, discussions:

“have taken place between the federal Government, the Province of Alberta and
the communicant. However, virtually no progresa was made towards settlement.
As & Consequence, on 17 May 1988, the federal Government initiated legal
proceedings against the Province of Alberta and the Lubicon Lake Band in order
to enable Canada to meet its lawful obligations to the Band under Treaty 38.
The Statement of Claim, commencing the legal action, asks the Court of Queen's
Bench of Alberta for a declaration that the Lubicon Lake Band is entitled to a
tesarve and a determination of the size of the reserva, ... On 9 June 1988 the

: «
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Lubicon Lake Band filed a Statement of Defence and Counterclaim. On
10 June 1988, all parties to the dispute appeared before Chief Justice Moore
of the Alberta Court of Queen's Bench and agreed that best efforts should be
made to expedite this case with a preliminary trial date to be set on
16 January 19389,"

19.2 The State party accepts its obligation to provide the Lubicon Lake Band with a
reserve pursuant to Treaty 8. It argues that the iague that forms the basis of the
domestic dispute, ag well ae the communication under consideration, concerns the
amount of land to be set aside as a reserve and related issues. As such, the State
party asserts that the communication does not properly fall within any of the
provisions of the Covenant and cannot therefore form the basia of a violation.

20.1 In a submission dated 5 July 1988, the author furnishes further information
and comments on the State party's submission of 17 June 1988. He identifies “many
problems" inherent in the court action initiated by the federal Government against
the provincial government in the Alberta Court of Queen's Bench, Among these are:
(a) the purported fact that it ignores the Band's aboriginal land claim; (b) the
fact that it seeks a declaratory judgement with respect to Band membership
“apparently based on the unique and highly controversial approach to determination
of Band membership that has been discussed in previous submissions”; and (c) the
fact that much of the substance of the issues addressed are already before the
courte in the Band'a pending actions. The author notes that since “the action was
filed in the lowest court in Canada, and will entail subpoena of an argument over
the extremely lengthy and complex Lubicon genealogical Study, as well as appeals
from any decision rendered, there is no basis for believing that the action will do
anything but delay indefinitely (the] resolution of the Lubicon land issues”, The
author believes that the Government's action is intended to have precisely this
effect.

20.2 By letter dated 28 October 1988, the author informs the Committee that on
6 October 1988, the Lubicon Lake Band asserted jurisdiction over its territory, He
explains that this action was the result of the federal Government's failure to
contribute to a favourable solution of the Band's problems. He adda that the State
party has continuously delayed action on the issue, accusing it of "practicing
Geceit in the media and dismissing advisors who recommend any resolution favourable
to the Lubicon people. At the same time the Band hag watched the Province of
Alberta continue to grant leases for o11 and gas development and now for timber
development on the Lubicons' traditional lands ..,".

20.3 The author further observes that the action of the Lubicon Lake Band has
resulted in:

"a positive response from the Alberta provincial government. Alberta
Premier Don Getty negotiated an agreement with Chief Ominayak whereby Alberta
will offer to sell to the Federal Government 79 square miles of land with
surface and subsurface rights, to be designated as a reserve for the benefit
of the Lubicon Lake Band. The province has agreed to sell an additional
16 square miles of land to the federal Government with surface rights only,
and to make subsurface development on such land subject to Band approval.

fue
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Thus the total area agreed to by the province is 95 square miles, the amount
to which the Band is entitled, based on its present membership, under Canadian
federal Indian law. ... The federal Government has stated that it is willing
to conaider the transfer of 79 square miles of land for the benefit of the
Lubicon people, However, it has refused to accept the remaining
16 square miles, recommending that such land be transferred to the Band to be
held in free title. The effect of this would be vo subject the land in
question to taxation and alienation, while reducing the level of federal
obligation to the Lubicon people ..."

21.1 In a further submission dated 2 February 1989, the State party observes that
in November 1988, following an agreement between the provincial. government of
Alberta and the Lubicon Lake Band to set aside 95 square miles of land for a
reserve, the federal Government initiated negotiations with the Band on the
modalities of the land transfer and related issues. During two months of
negotiations, consensus was reached on the majority of issues, including Band
membership, size of the reserve, community construction and delivery of programmes
and services. No agreement could, however, be found on the issue of cash
compensation ang on 24 January 1989 the Band withdrew from the negotiations when
the federal Government presented its formal offer.

‘if

21.2 After reviewing the principal features of its formal offer (transfer to the
Band of 95 square miles of reserve lands the acceptance of the Band's membership
calculation; the setting aside of $C 34 million for community development projects;
the granting of $C 2.5 million per year of federal support programmes; the proposal
of a apecial development plan to assist the Band in establishing a viable economy
on its new reserve) and the establishment of a $C 500,000 trust fund to assist Band
eldera wishing to puraue their traditional way of life), the State party observes
that the Government's formal overall offer amounts to approximately $C 45 million
in benefits and programmes, in addition to a 95 square mile reserve. The Band hag
Claimed additional compensation of between $C 114 million and §C 275 million for
alleged lost revenues. The State party has denied the Band's entitlement to such
suma but hae advised it that it fa prepared to proceed with avery aspect of its
offer without prejudice to the Band's right to sue the federal Government for
additional compensation.

21,3 The State party concludes that its most recent offer meets two tests of
fairnese, namely: that it ia consistent with other recent settlements with native
groups, and that it addresses the legitimate social and economic objectives of the
Band. It adds that the community negotiation procesa must be considered as a
practical vehicle and opportunity for Indian communities to increase their local
autonomy and decision-making responsibilities. The federal policy provides for
negotiations on a wide range of issues, such as government institutions,
membership, accountability, financial arrangemests, education, health services and
social development. Based on the above considerations, the State party requests
the Committee to declare the comnunication inadmissible on the grounds of failure
to exhaust al) available domestic remedies.

22,1 In a further submission dated 22 March 1989, the author takes issue with the
State party's submission of 2 February 1989, characterising it ag not only
misleading but virtually entirely untrue. He Blleges that recent negotiations
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5.6 The State party submits that the term "domestic remedies", in accordance with
the prevailing doctrine of international law, should be understood as applying
broadly to ali established municipal procedures of redress. Article 2,
paragraph 3 (b), of the Covenant, it states, recognizes that in addition to
judicial remedies a State party to the Covenant can also provide administrative and
other remedies. Following the filing of its defence in the Federal Court action,
the federal Government proposed late in 1981 that the claim be settled by providing
the Band with reserve land pursuant to the Greaty concluded in 1899, The
conditions proposed by the province (which holds legal title to the lands) were not
acceptable to the Band and it accordingly rejected the proposed resolution of the
dispute.

5.7 The Band's claim to certain lands in northern Alberta, the State party
submits, 4g part of a complex situation that involves competing claims from several
other native communities in the area. In June 1980, approximately two monthe after
the Band commenced its action in the Trial Division of the Federal Court, six other
native communities filed a separate land claim with the Department of Indian
Affaira asserting aboriginal title to lands that overlap with the property sought
by the Lubicon Lake Band's claim. Subsequently, in June 1983, the Big Stone Cree
Band filed a claim with the Department of Indian Affairs - this time Claiming
treaty entitlement ~ to an area that also overlaps with land claimed by the Lubicon
Leake Band. The Big Stone Cree Band allagedly represents five of the native
communities that filed the June 1980 claim based on aboriginal title. To deal with
this very complex aituation, in March 1985 the Minister of Indian and
Northern Affairca appointed a former judge of the British Columbia Supreme Court as
a special envoy of the Minister to meet with representatives from the Band, other
native communities and the province, to review the entire situation and to
formulate recommendations, The State party submits that consideration of the
Cubicon Lake Band's claim in isolation from the competing claims of the other
native communities would jeopardise the domestic remedy of negotiated settlement
selected by the latter.

Right of self-determination

6.1 The Government of Canada submits that the communication, as it pertains to the
right of self-determination, is inadmissible for two reasons. First, the right of
self-determinatios applies to a “people” and it is the position of the Government
of Canada that the Lubicon Lake Band is not a People within the meaning of
article 1 of the Covenant. It therefore submits that the communication is
incompatible with the provisions of the Covenant and, as such, should be found
inadmissible under article 3 of the Protocol, Secondly. communications under the
Optional Protocol can only be made by individuals and must relate to the breach of
a right conferred on individuals, The present communication, the State party
argues, relates to a collective right and the author therefore lacks standing to
bring a communication pursuant to articles 1 and 2 of the Optional Protocel.

6.2 As to the argument that the Lubicon Lake Band does not constitute a people for
the purposes of article 1 of the Covenant and it therefore is not entitled to

/ eobe

003679



Document disclosed under the Access to Information Act
Document divuigué en vertu de la Lo/ sur l'accés 4 l’informatio

CCPR/C/38/D/1677/1 b

Eagliah

Annex . *

Page 7

assert under the Protocol the right of self-determination, tha Government of Canada
points out that the Lubicon Lake Band comprises only one of 582 Indian bands in
Canada and a am&ll portion of a larger group of Cree Indians residing in
northern Alberta. It ia therefore the position of the Government of Canada that
the Lubicon Lake Indiana are not a “people” within the meaning of article 1 of the
Covenant,

6.3 The Government of Canada submits that while self-determination as contained in
article 1 of the Covenant ig not an individual right, it provides the necessary
contextual background for the exercise of tndividual human rights. This view, it
contends, is supported by the following phrase from the Committee's general comment
om article 1 (CCPR/C/21/Add.3, $ October 19846), which provides that the realization
of self-determination ia “an essential condition for the effective guarantee and
observance of individual human rights and for the promotion and strengthening of
those righta". This general comment, the State party adda, recognizes that the
rights embodied in article 1 are set apart from, and before, all the other rignts
in the Covenant on Civil and Political Rights and the Covenant on Economic, Social
and Cultural Rights. The rights in article 1, which are contained in part I of the
Covenant on Civil and Political Rights are, in the submission of Canada, different
in nature and kind from the rights in part IIZ, the former being collective, the
latter individual, Thus, the structure of the Covenant, when viewed as @ whole,
further supports the argument that the right of self-determination is a collective
one available to peoples, As such, the State party argues, it cannot be invoked by
individuals under the Optional Protecol.

6.4 The Government of Canada contends that the Committee's jurisdiction, as
Sefined by the Optional Protocol, cannot be invoked by an individual when the
alleged violation concerns a collective right. It therefore contends that the
Present communication pertaining to self-determination for the Lubicon Lake Band
should be dismissed.

7. In a detailed reply, dated & July 1985, to the State party's submission, the
author summarized his arguments ag follows. ‘The Government of Canada offers three
principal allegationa in its response. It alleges, firat, that the Lubicon Lake
Band has not exhausted domestic remedies. However, the Band has, in fact,
exhausted these remedies to the extent that they offer any meaningful redress of
its claima concerning the destruction of its means of livelihood. Secondly, the
Government of Canada alleges that the concept of self-determination is not
applicable to the Lubicon Lake Band, The Lubicon Lake Band is an indigenous people
who have maintained their traditional economy and way of life and have occupied
their traditional territory since time immemorial, At a minimum, the concept of
self-determination should be held to be applicable to these people as it concerns
the right of a people to their means of subsistence. Finally, the Government of
Canada makes allegations concerning the identity and status of the communicant.
The "“communicant” is identified in the Band's original communication, The
“victims” are the members of the Lubicon Lake Band, who are represented by their
unanimously elected leader, Chief Bernard Ominayak,

8.1 By interim decision of 10 April 1986, the Committee, recalling that the State
party bad informed it that the Minister of Indian and Northern Affairs had
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appointed a special envoy and given him the task to review the situation, requested
the State party to furnish the Committee with the special envoy's report and with
any information as to recommendations as well as measures which the State party had
taken or intended to take in that connection.

8.2 In the same decision the Committee requested the author to inform it of any
developments in the legal actions pending in the Canadian courts.

9.1 In his reply, dated 30 June 1986, to the Committee's interim decision, the
author claims that there has been no substantive progress in any of the pending
court proceedings, He reiterates his argument that:

“The Band's request for an interim injunction to halt the o11 development,
which has destroyed the subsistence livelihood of its people, was denied and
the Supreme Court of Canada refused to grant leave to appeal the denial ..,
The development and the destruction, therefore, continue unabated. The Band's
attorney is continuing to pursue the claime through the courts despite the
fact that the Band is unable to provide financial support for the effort and
that there is no possible hope of resolution for the next several years,
Therefore, the Band has no basis for altering its previous conclusion that,
for all practical purposes, its domestic judicial remedies have been
exhausted."

9.2 The Band also points out that the Federal Government's special envoy,
Mr. £, Davie Fulton, was relieved of his responsibilities following the submiasion
of his "discussion paper",

“In the discussion paper ... Mr. Fulton reached much the same conclusion as
the Band itself, that the Canadian Government must bear the blame for the
situation at Lubicon Lake and that the resolution of the problem ig up to the
Federal Government. His report also suggested a land settlement based on the
Band's current population and recognized the importance of providing the Band
with wildlife management authority throughout its hunting and trapping
territory, The land settlement proposed by Mr. Fulton, which would result jn
a teserve significantly larger than the 25 square mile reserve the Band was
promised in 1940, is consistent with the position of the Band with regard to
this issue ... Mr. Fulton also recommended that Alberta compensate the Band
for damage caused by the unreatricted oil and gas development for which it has
issued leases within the Band's territory, In addition te relieving
Mr. Fulton of his responsibility in the matter, the Federal Government, to
date, has refused to make his discussion paper public."

10.1 In its reply to the Committee's interim decision, dated 23 June 1986, the
State party forwarded the text of Mr. Pulton's report and noted that it nad

appointed Mr. Roger Tassé to act as negotiator. Furthermore, it informed the
Committee that on 8 January 1986 the Canadian Government had made an ex gratia
payment of $1.5 million to the Band to cover legal and other related costs.
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10.2 In a further submission of 20 January 1987, the State party argues that
following the rejection of the Band's application for an interim injunction:

“The Band should then have taken steps with all due speed to seek its
permanent injunction before seeking international recourse. The Band alleges
in its submission ... that the delay in the litigation will cause it
irreparable harm, Its action for a permanent injunction would, if successful,
permanently prevent that harm,"

11.1 In submissions dated 23 and 25 February 1987, the author discussed,
dnter alia. matters of substance, such as the Fulton discussion paper, and argued
that “Canada has abandoned key recommendations contained in the Fulton Giscussion
paper", and that “Canada is attempting retroactively to subject the Sand to a law
which this Committee has held to be in violation of article 27 of the International
Covenant on Civil and Political Rights and which Canada amended in accordance with
the findings of this Committee".

11.2 With regard to the pending litigation proceedings, the Band contenda that a
permanent injunction would not constitute an effective remedy because it would come
too late, explaining that:

"The recognition of aboriginal rights or even treaty rights by a final
Getermination of the courts will not undo the irreparable damage to the
society of the Lubicon Lake Band, will not bring back the animals, will not
restore the environment, will not restore the Band's traditional economy, will
not replace the destruction of their traditional way of life and will not
repair the damages to the spiritual and cultural ties to the land. The
consequence is that all domestic remedies have indeed been exhausted with
respect to the protection of the Band's economy as well as its unique,
valuable and deeply cherished way of life."

12. In a further submission, dated 12 June 1987, the author states that:

"The Lubicon Lake Band ig not requesting a territorial rights decision.
Rather, the Band requests only that the Human Rights Committee assist it in
attempting te convince the Government of Canada that:

"(a) The Band's existence is seriously threatened by the oil and gas
development that has been allowed to proceed unchecked on their traditional
hunting grounds and in complete disregard for the human community inhabiting
the area;

"(b) Canada is responsible for the current state of affairs and for
co-operating in their resolution in accordance with article 1 of the Optional
Protocol to the International Covenant on Civil and Political Rights,”

13.1 Before considering a communication on the merits, the Committee must ascertain
whether it fulfils all conditions relating to its admisaibility under the Optional
Protocol.
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13.2 With regard to the requirement, in article 5, paragraph 2 (b), of the OptionalProtocol, that authors must exhaust domestic remedies before submitting a
communication to the Human Rights Committee, the @uthor of the present
communication had invoked the qualification that this requirement should be waived"where the application of the remedies is unreasonably prolonged”. The Committee
noted that the author had argued that the only effective remedy in the
circumstances of the case was to seek an interim injunction, because “without thepreservation of the status quo, a final judgement on the merits, even if favourableto the Band, would be rendered ineffectual", in so far as “any final judgement
recogniging aboriginal rights, or alternatively treaty rights, [could] never
restore the way of life, livelihood and means of subsistence of the Band",
Referring to its established juriaprudence that “exhaustion of domestic remedies
can be required only to the extent that these ramedies are effective and
available", the Committee found that, in the Circumstances of the case, there were
no effective remedies still available to the Lubicon Lake Band,

13.3 With regard to the State party's contention that the author's communicationpertaining to self-determination should be declared inadmissible because "theCommittee's jurisdiction, ae defined by the Optional Protocol, cannot be invoked byan individual when the alleged violation concerns a collective right”, the
Committee reaffirmed that the Covenant recognises and protecta in most resolute
terms & people's right of self-determination and its right to dispose of its
natural resources, ag an essential condition for the effective guarantee and
observance of individual human rights and for the promotion and strengthening ofthose rights. However, the Committee observed that the author, as an individual,
could not claim under the Optional Protocol to be a victim of a violation of theright of self-determination enshrined in article 1 of the Covenant, which dealswith righta conferred upon peoples, as such.

13.4 The Committee noted, however, that the facta as submitted might raise issuesunder other articlag of the Covenant, including article 27. Thus, in so far aa theauthor and other members of the Lubicon Lake Band were affected by the events which
the author has described, these issues should be examined on the merits, in order
to determine whether they reveal violations of article 27 or other articles of theCovenant.

14. On 22 July 1987, therefore, the Human Rights Committee decided that the
communication was admissible in so far as it might raise issues under article 27 orother articles of the Covenant. The State party was requested, under rule 86 ofthe rules of procedure, to take interim measures of protection to avoid irreparable
Gamage to Chief Ominayak and other members of the Lubicon Lake Band,

15. In its submission under article 4, paragraph 2, dated 7 October 1987, the
State party invokes rule 93, paragraph 4, of the Committee's provisional rules of
procedure and requests the Committee to review its decision on admissibility,
submitting that effective domestic remedies have not been exhausted by the Band,
It observes that the Committee's decision appears to be based on the assumption
that an interim injunction would be the only effective remedy to address the
alleged breach of the Lubicon Lake Band's rights, This assumption, in its opinion,
does not withstand close scrutiny. The State party submita that, based on the
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evidence of the Alberta Court of Queen's Bench and the Court of Appeal - the two
courts which had had to deal with the Band's request for interim relief - as well
as the socio-economic conditions of the Band, its way of life, livelihood and means
of subsistence have not been irreparably damaged, nor are they under imminent
threat. Accordingly, it is submitted that an interim injunction is not the only
effective remedy available to the Band, and that a trial on the merits and the
negotiation process proposed by the Federal Government constitute beth effective
and viable alternatives, The State party reaffirms its position that it hag a
right, pursuant to article 5, paragraph 2 (b), of the Optional Protocol, to insist
that domestic redreas be exhausted before the Committee considers the matter. It
claims that the terms "domestic remedies", in accordance with relevant principles
of international law, must be understood as applying to all established local
procedures of redress. Aa long as there has not been a final judicial
determination of the Band's rights under Canadian law, there is no basis in fact or
under international law for concluding that domestic redreas is ineffective, nor
for declaring the communication admissible under the Optional Protocol, In support
of its claims, the State party provides a detailed review of the proceedings before
the Alberta Court of Queen's Bench and explains its longstanding policy to seek tha
resolution of valid, outstanding land claims by Indian Banda through negotiation,

16,1 Commenting on the State party's submission, the author, in a letter dated
12 January 1988, maintaina that his and the Lubicon Lake Band's allegations are
well founded, According to Chief Ominayak, the State party bases ita request for a
review of the decision on admissibility on a mere restatement of the facts and is
seeking to have the Committee reverse ita decision under the guise of
substantiation of its previous submisaions, without adducing any new grounds,
Recalling the Committee's statement that the communication is admissible in so far
as it raises issues under article 27 "or other articles of the Covenant", the
author spells out which articles of the Covenant he considers to have been
violated. First, he claims that Canada has violated article 2, paragrapha 1 to 3,
of the Covenant: paragraph 1, because the State party hae treated the Lubicon Lake
Band without taking into consideration elements of a social, economic and property
nature inherent i: the Band's indigenous community structure; paragraph 2, because
it ia said to continue to refuse to solve some issues complained of by the Band for
which there remain means of redress) and paragraph 3, because it is said to have
failed to provide the Band with an effective remedy with regard to its rights under
the Covenant.

16.2 The author further allegea that the State party, through actions affecting the
Band's livelihood, has created a situation which “led, indirectly if not directly,
to the deaths of 21 persons and [ia] threatening the lives of virtually every other
member of the Lubicon community. Moreover, the ability of the community to
(survive] is in serious doubt as the number of miscarriages and stillbirths has
skyrocketed and the number of abnormal births ... has gone from near zero to near
100 per cent”. This, it is submitted, constitutes a violation of article 6 of the
Covenant. Furthermore, it is claimed that the appropriation of the Band's
traditional lands, the destruction of its way of life and livelihood and the
devastation wrought to the community constitute cruel, inhuman and degrading
treatment within the meaning of article 7 of the Covenant for which the State party
must be held accountable.
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between the Lubicon Lake Band and the federal Government did not, on the
Government's side, “in any way represent a serious attempt at settlement of the
Lubicon issues". Rather, he submits, the Government's “formal offer" was an
exercise in public relations, which committed the Federal Government to virtually
nothing. It is submitted that the offer, if accepted, would have stripped the
community's members of any legal means of tedressing their situation,

22,2 In substantiation of these sllegations, the author argues that the
Government's "formal offer" contains no more than a commitment to provide housing
and a school. On the other hand, it lacks "any commitment to provide the
facilities and equipment necessary for the Lubicon people to manage their own
affairs, such as facilities for essential vocational training, support for
commercial and economic development, or any basis from which the Band might achieve
financial independence". It is further submitted that contrary to the State
party's statement that an agreement had been reached on the majority of issues for
which the Band seeks a viable solution, including membership, reserve size and
community construction, no agreement or consensus had been reached on any of these
dasues, Furthermore, the author argues that while the State party has claimed that
its offer would amount to approximately $C 45 million in benefits and programmes,
it has failed to indicate that the majority of these funds remain uncommitted and
that without adequate means of legal redress the Lubicon Lake Band would be
incapable of seeking to obtain any future commitments from the Government.

23.1 By submission of 30 May 1989, the author recalls that the Band has been
pursuing its domestic claims through the Canadian courts for over 14 years, and
that the nature of the claima and the judicial process involved is bound to draw
out these proceedings for another 10 years. He submits that the State party does
not dispute that court actions and negotiations undertaken to ensure the Band's
livelihood have produced no results, and that court proceedings addressing the
issues of land title and compensation would take years in resolution, if resolution
ever occurred. It is polated out that following the Band's refusal to endorse a
settlement offer, which would force the Band to relinquish all rights to legal
action involving « controversy with the State party in exchange for promises of
future discussions between Canada and the Band, Canada terminated the
negotiations. The author adds that: "Rather than continuing to seek a course of
compromise and settlement, Canada has sent agente into non-native communities of
northern Alberta, in the area immediately surrounding the traditional Lubicon
territory." Working through a single individual who is said to retain some ties
with the Band but who has not lived in the community for 40 years, these agents are
said to try to induce other native individuals to strike their own private deals
with the federal Government. Most of the individuals identified by the agents do
not appear to be affiliated with any recognized aboriginal society.

23.2 In substantiation of earlier allegations, the author explains that the Band's
loss of its economic base and the breakdown of its social institutions, ineluding
the traneition from a way of life marked by trapping and hunting to a sedentary
existence, has led to a marked deterioration in the health of the Band memberat

“s+. the diet of the people has undergone dramatic changes with the loss of
their game, their reliance on less nutritious processed foods, and the Spectre
of alcoholism, previously unheard of in this community and which is now
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overwhelming it. ... As a result of these drastic changes in the community's
physical existence, the basic health and resistance to infection of community
members has deteriorated dramatically. The lack of running water and sanitary
facilities in the community, needed to replace the traditional systems of
water and sanitary management, ... is leading to the development of diseases
associated with poverty and poor sanitary and health conditions. This
situation 1a evidenced by the astonishing increase in the number of abnormal
births and by the outbreak of tuberculosis, affecting approximately one third
of the community,"

24.1 In a submission dated 20 June 1989, the State party concedes "that the Lubicon
Lake Band haa suffered a historical inequity and that they are entitled to a
reserve and related entitlements". It maintains, however, that it has made offers
to the Band which, if accepted, would enable the Band to maintain {ts culture,
control its way of life and achieve economic self-suf€icency, and that its offer
would provide an effective remedy to the violations of the Covenant alleged by the
Band. However, a remedy of this nature cannot be imposed on the Band. The State
party recalls that negotiations between the Lubicon Lake Band and senior government
officials took place from November 1988 to January 1989; during the autumn of 1988,
Chief Ominayak also met with the Prime Minister of Canada. It is submitted that
the State party met virtually every demand of the author, either in full or to such
an extent that equal treatment with other indigenous groups in Canada was
approximated or exceeded. Thus, 95 square miles of land, mineral rights over
79 square miles, community facilities for each family living on the reserve,
control over membership and an economic self-sufficiency package ware offered in
full to the Band. On the basis of a total of 500 Band members and a government
package worth $C 45 million (non-inclusive of mineral and land tights), this offer
amounted to $C 90,000 per person or almost $C 500,000 for each family of five. A
number of the Band's demands, such as a request for an indoor ice srena or a
Swimming pool, were refused.

24.2 According to the State party, the major remaining point of contention between
the federal Government and the Band is a claim by the Band for §C 167 million in
compensation for economic and other losses allegedly suffered. In an endeavour to
permit the resolution of the matters agreed on between the parties, the federal
Government put forth a proposal that would enable the Band to accept the State
perty's offer in its entirety, while continuing to pursue their general claim for
compensation in the Canadian courts. The State party rejects the contention that
“virtually all items of any significance” in its offer “were left to future
discussions", and contends that most of the Band's claims for land, mineral rights,
community facilities, control over membership and an economic self-sufficiency
package have been agreed to by the Government. Finally, the State party rejects
the allegation that it negotiated in bad faith.

24.3 On procedural grounds, the State party indicates that, since the Committee's
decision on admissibility, no clarifications have been put forward by the Committee
to enable the State party to address specific allegations of violations of the
Covenant. It therefore maintains that the proceedings have not progressed from the
admissibility stage. It further submits that by acting within its jurisdiction and
procedure, the Committee should (a) issue a ruling pursuant to rule 93,
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’ paragraph 4, indicating the outcome of its reconsideration of admissibility; (b) if
finding the communication admissible, stipulate the articles and the evidence on
which the finding is based; and (c) provide the federal Government with a six-month
period during which to file its observations on the merits.

25. By interlocutory decision of 14 July 1989, the Human Rights Committee invited
the State party to submit to the Committee any further explanations or statements
telating to the substance of the author's allegations, in addition to its earlier
submissions, not later than by 1 September 1989, The State party was again
requested, pursuant to rule 86 of the rulea of procedure and pending the
Committee's final decision, to take measures to avoid damage to the author and the
members of the Lubicon Lake Band.

26.1 In ita reply to the interlocutory decision, dated 31 August 1989, the State
party asserts Chat it is being denied due process, aince the principles of natural
justice require that a party be aware of the specific charge and evidence on which
the accusations of the author of the communication are based. It claima that since
it was never informed of the articles of the Covenant and the evidence in respact
of which the communication was declared admissible, the principles of procedural
fairness have not been respected, and that the federal Government remains
prejudiced in its ability to respond to the Band's claim.

26.2 In respect of the alleged violations of articles 14, paragraph 1, and 26, the
State party rejects ag "totally unfounded” the claim that it failed to provide the
Band with an independent and impartial tribunal for the resolution of its claims:
the long tradition of impartiality and integrity of Canadian courts includes
humerous case@ won by aboriginal litigants. It is submitted that the Band has
failed to adduce any evidence that would indicate that the judiciary acted any
differently in proceedings concerning the Lubicon Lake Band. Furthermore, the
State party claims that the responsibility for major delays in the resolution of
the Band's court actions lies largely with the Band itself. Not only did the Band
fail to take the necessary steps to move any of the actions it initiated forward
and refuse to co-:yerate with the federal Government in the action it had initiated
in an effort co resolve the matter, but, in addition, on 20 Septamber 1988, the
Band declared that it refused to recognize the juriediction of the Canadian courts,
thus undermining any attempt to obtain a resolution through the judicial procaass,

26.3 The State party provides a detailed outline of the chronology of the judicial
proceedings in the Band's case, Three court actions in respect of the Band remain
outstanding. The first of these was initiated by the Band in the Federal Court of
Canada against the federal Government. This action has not moved forward
since 1981 although, according to the State party, it was the Band's responsibility
to take the next step in this suit. The second action was initiated by the Band in
the Alberta Court of Queen's Bench against the province and some private
corporations, After the Band was denied an interim injunction in 1985, it did not
take substantive stepa in the proceedings and abandoned its appeal against the
Court's refusal to add the federal Government as a party. The third action was
initiated by the federal Government in May 1988 in an attempt to overcome
jurisdictional wrangles, to bring both the provincial and federal Governments and
the Band before the same courts, and to finally solve matters. The Band chose not

Joes

003687



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loj sur l’'accés a fH information

2625

CCPR/C/38/D/167/1984

Baglish

Annes

Page 20

to participate in this action, despite the efforts of the Chief Justice of the
Court of Queen's Bench of Alberta to expedite matters - this action remains in
abeyance. For the State party, each of the above court actions provides a vehicle
by which the Band could resolve its claims.

26.4 In addition to judicial proceedings, the State party maintains, the federal
Government has sought to settle matters with the Lubicon Lake Band by way of
negotiation. Thus, the offers put forward during these negotiations (outlined in
para. 24.1 above) met virtually all of the author's claim in full or to a large
extent. The State party adds that a new round of negotiationa has started and that
“extensive efforts are being made in this regard", Discussions between the Band
and the Alberta provincial government resumed on 23 August 1989, and further
discussions with the federal Government were scheduled to start on
7 September 1989. Tha State party reiterates that its offer to the Band remains
valid,

26.5 In respect of the determination of Band membership, the State party rejects as
“completely incorrect" the Band's claim that "Canada has attempted to subject
Lubicon Lake Band members to a retroactive application of the Canadian Ind@ian Act
as it stood prior to its amendment following the decision in Sandra Lovelace vy,
Canada", On the contrary, the State party submits, the Band submitted, in 1985, a
membership code pursuant to the Indian Act (as amended following the Committee's
decision in the Lovelace case), which was accepted by Canada and gave the Sand
total control over its membership. As a result, the federal Government's offer is
based on the approximately 500 individuals coneidered by the Band leadership to be
members of the Lubicon Lake community,

26.6 In respect of the alleged violations of articles 17 and 23, paragraph 1,
18 and 27, the State party rejects as inaccurate and misleading the Band's claim
that "Canada is participating in a project by which virtually all traditional
Lubicon lands have been leased for timber development". It points out that the
Daishowa pulp mill, which its under construction north of Peace River, Alberta, is
neither within the Band's claimed “traditional” lands nor within the area agreed to
by the Band and the provincial government for a reserve. It is stated that the new
pulp mill is located approximately 80 kilometres away from the land set aside for
the Band. The State party continues:

“AS regards the area available to the pulp mill to supply its operations, the
forest management agreement between the province of Alberta and the pulp mill
specifically excludes the land proposed for the Lubicon Lake Band, Moreover,
in the interests of sound forest management practices, the area cut ansually
outside of the proposed Lubicon reserve will involve less than 1 per cent of
the area specified in the forest management agreement."

26.7 Finally, the State party draws attention to recent developments in the Cadotte
Lake/Buffalo Lake community, within which the majority of the Lubicon Lake Band
members reside, In December 1988, the federal Government was informed of the
existence of a new group within the community, which was seeking to solve the
righta of its members under Treaty 8 independent of the Lubicon Lake Band. This
group, composed of about 360 individuals, requested from the Government recognition
of its status as the Woodland Cree Band, According to the State party, the group

003688
Joes



Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Lo/ sur l’accés a l'information.

abaAy
& Yt

CCPR/C/38/D/167/1984

English

Annex
n ; 

Page 21

“consists of Lubicon Lake Band members who formally expressed their intention of
joining the new Band, former Lubicon Lake Band members whose names were removed by
the Lubicon Lake Band in January 1989 from the list of Band members, and other
native individuals living within the community. The federal Government agreed to
the creation of the Woodland Cree Band. The State party adds that it recegnizes
the same legal obligations in respect of the Woodland Cree Band as it does in |
respect of the Lubicon Lake Sand members. |

26.8 In a further submission dated 28 September 1989, the State party refers to the
tripartite negotiations between the federal Government, the provincial government
and the Lubicon Lake Band, scheduled to take place at the end of Auguat/aarly
September 1989; it claims that although the Band had undertaken to provide a
comprehensive counterproposal to the federal Government's outstanding offer and to
provide a list of the persons it represented in the negotiations, it was informed,
on 7 September 19869, that a counterproposal had not been prapared by the Band and
that no list of the individuals purported to be represented by the Band would be
forthcoming. The Band allegedly stated that it refused to negotiate in the
presence of Mr. Ken Colby, a member of Canada's negotiating team, because of his
activities as a government media spokesman, Thus, Owing to the Band's refusal to
continue a meaningful discussion of its claim, negotiations wera not resumed.

27,1 In his comments of 2 Octcber 1989 on the State party's reply to the
Committee's interim decision, the author contends that the State party's claim of
prejudice in conducting the case before the Human Rights Committee is unfounded, as
@ll the factual and legal bases of the Band's claima have been thoroughly argued.
Aa to whether domestic remedies continue to be available to the Band, it is pointed
out that no domestic remedy exists which could restore the Lubicon Lake Band's
traditional economy or way of life, which "has been Gestroyed as a direct result of
both the negligence of the Canadian Government and its deliberate actions". The
author submits that from the legal point of view, the situation of the Band is
consistent with the Committee's decision in the case of Mufiez v. Peru, ]/ in which
it was held that the concept of a fair hearing within the meaning of article 14,
paragraph 1, of the Covenant necessarily entails that justice be rendered without
undue delay, [In that case, the Committee had considered a delay of seven years in
the domestic proceedings to be unreasonably prolonged. In the case of the Band,
the author states, domestic proceedings were initiated in 1975. Furthermore,
although the Band petitioned the federal Government for a reserve for the first
time in 1933, the matter ramains unsettled. According to the Band, it was forced
to bring 14 years of litigation te an end, ptimariiy because of two decisions that
effectively deny the Band an opportunity to maintain aboriginal rights claim
against the federal Government. Thus, in 1986, the Supreme Court of Canada denied
federal court jurisdiction in aboriginal rights cases arising within provincial
boundaries in the Joe case. In the light of that decision, the Band requested the
Alberta courts, in 1987, to include the federal Government as a necessary party in
the Band’s aboriginal rights claim) this request was opposed by the federal
Government. In May 1988, the federal Government instituted proceedings, which, in
the author's opinion, were intended to persuade the Alberta Court of Queen's Bench
that the Band merely had treaty-based rights to 40 square miles of land, It ia
submitted that a favourable decision would, for the Government, victually clear the
title to the Daishowa timber leases, encompassing nearly all of the traditional
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Lubicon territory, while not rendering “moot issues related to (the] destruction of
the Band's economic base". The author submits that the Chief Justice of the Court
of Queen's Bench recognized that aboriginal rights had to be determined before any
decision on the issue of treaty rights, and that if the State party had wanted the
courts to truly settle the Lubicon land issue, rather than using them s0 as to
forestall any efforts to solve the matter, it would have referred the issue
Girectly to the Supreme Court of Canada.

27.2 As to the State party's reference to a negotiated settlement. the author
submits that the offer is neither aquitable nor does it address the neads of the
Lubicon community, since it would leave virtually all items of any significance to
future discussions, decisions by Canada, or applications by the Band; and that the
Band would be required to abandon all rights to present any future domestic and
international claims against the State party, including its communication to the
Human Rights Committee. The author further submits that the agreement of
October 1988 between the Band and the Province of Alberta does not in the least
solve the Band's aboriginal land claims, and that the State party's
characterization of the agreement has been “deceptive", In this context, the
author argues that, contrary to its earlier representations, the State party has
not offered to implement the October 1988 agreement and that if it were willing to
honour its provisions, seversl issues including the question of just compensation
would have to be settled,

27.3 In substantiation of his earlier submissions concerning alleged violations of
articles 14 and 26, the author claims that the State party has not only failed to
provide the Band equal protection -A- non-Indian groups, but that it alse
attempted to deny it equal protection vis-a-vis other Indian bands. Thus, with
respect to the issue of Band membership, the author alleges, the effect of the
formula proposed by Canada in 1986 for determining Band membership would deny
aboriginal rights to more than half of the Lubicon people, thereby treating the
Band members in an unequal and discriminatory way in comparison with the treatment
of all other native people. It is submitted that as late as December 1988, the
State party sought to apply to the Band criteria that were those of the legislation
prior to the Human Rights Committee's views in the case of hovelace v. Canada, 2/
which legislation was found to be contrary to article 27 of the Covenant,

27.4 With respect to the alleged violations of articles 17, 18, 23 and 27, the
author reiterates that the State party has sought to distort the presentation of
recent events and engaged in a misleading discussion of tha Daishowa timber
project, so as to divert the Committee's attention from "Canada's knowing and
wilful destruction of Lubicon society". He recalls that only seven months after
the Committee's request for interim protection under rule 86, virtually all of the
traditional Lubicon land was leased for commercial purposes in connection with the
Daishowa timber project. The relevant forest management agreement to supply the
new pulp mill with trees, allegedly completely covers the traditional Lubicon
hunting and trapping grounds, which cover 10,000 aquare kilometres, with the
exception of 65 square kilometres set aside but never formally established as a
reserve. It ia submitted by the author that Canada has acted in violation of the
Committee's request for interim protection when it sold the timber resources of the
10,000 square kilometres, allegedly traditionally used by the Band and never ceded
by it,. to a Japanese company. Morecver, Canada is alleged to portray wrongly the
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impact of the Daishowa project as minimal; the author points out that current
production plans would call for the cutting of 4 million trees annually, and that
plans to double the envisaged annual production of 340,000 metric tons of pulp in
three years have recently heen announced. This economic activity, if proceeding
unabated, would, in the author's opinion, continue to destroy the traditional
lifeground of the Lubicon community. He submits that the fact that the
95 square miles set aside under the October 1988 agreement are relatively intact
would be irrelevant, since the game on which the Band members have traditionally
Gepended for their livelihood has already been driven out of the entire
10,000 square kilometre area.

27.5 Finally, the author submits that the State party's creation of the “Woodland
Cree Band", through which it is allegedly attempting to “fabricate” a compating
claim to traditional Lubicon lands, places the State party in further violations of
articles 1, 26 and 27 of the Covenant. In this context, the author claims that the
Woodland Cree Band is;

“a group of disparate individuals drawn together by Canada from a dozen
different communities ecattered across Alberta and British Columbia, who have
no history as an organized aboriginal society and no relation as a group to
the traditional territory of the Lubicon Lake Band {and that it] is Canada's
most recent effort to undermine the traditional Lubicon society and to subvert
Lubicon land rights,"

The author adds that the federal Government has supported tha Woodland Cree Band
both financially and legally, recognizing it “with unprecedented dispatch", thereby
bypassing more than 70 other groups, including six different homogenous Cree
communities in northern Alberta that had been awaiting recognition as bands for
over 50 years, Some of the alleged members of the "Woodland Cree” band are said to
come from these very communities. The author refers to section 17 of the tndian
Act, which gives the Canadian Indian Affairs Minister the power to constitute bands
and to determine that “such portion of the reserve land and funds of the existing
Band as the Mini: er determines” may be earmarked for the benefit of the new band.
Tt is submittca by the author that the powers conferred under section 17 of the
Indian Act are “extraordinary and unconstitutional” and that they have been invoked
“in order to create (the] ‘Woodland Cree Band' and to @ispossess the Lubicon Lake
Band of its traditional territory and culture", Furthermore, while the State party
claims that the Woodland Cree Band represents some 350 individuals, the authors
alleges thet Che new Band has steadfastly refused to release the names of its
members, so that its claims might be verified. He states that the federal
Government has recognized that the Woodland Cree Band members comprisa only
110 individuals.

27.6 The author concludes that the State party has been unable to refute his
- @llegations of violations of articles 2, 6, paragraph 1, 7, 14, paragraph 1, 17,
18, paragraph 1, 23, paragraph 1, 26 and 27, as set out in his submissions of
12 January 1988 and 30 May 1989, and requests the Committee to find against the
State party in respect of these articles. In respect of an alleged violation of
article 1, he points out that while he has, as the representative of the Band,
signed all the submissions to the Committee, he Merely acts in his capacity as a
duly elected representative of the Band and not on his own behalf. [In this
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context, he notes that while article 2 of the Optional Protocol provides for the
submission of claims to the Committee by individuals, article 1 of the Covenant
guarantees “all peoples ... the right of self-determination". He adds that "if the
Committee determines that an individual submitting a claim on behalf of a group, in
compliance with tha provisions of articla 2 of the Optional Protocol, may not state
a case on behalf of that group under article 1 of the Covenant, the Committee

effectively has determined that the rights enumerated in article 1 of the Covenant
are not enforceable”. The author further adds that it “elearly could not be the
intent of the Committee to reach such a result" and that “therefore, the Band
respectfully submita that as a people, represented by their duly elected leader,
Chief Bernard Ominayak, the Lubicon Lake Band has been the victim of violations by
the federal Government of Canada of the Band's rights as enumerated in article 1 of
the Covenant on Civil and Political Rights",

28.1 In a final submission dated 8 November 1989, the State party recalls that in
any assesément of the judicial proceedings in the case of the Lubicon Lake Band,
the State party's conetitutional division of powers between the federal and
provincial governments and the respective jurisdiction of the courts has to be
borne in mind, Where provincially owned lands are claimed, as in the case of the
Lubicons, the Supreme Court of Canada has held that claims must be filed in the
provincial courts against provincial governments, The Supreme Court's ruling
clearly defines, the State party submits, the proper judicial forum for the Band's
claim to aboriginal land rights. ‘The State party emphasises that the failura of
the Band's representatives to initiate proceedings in the competent courts does net
imply that Canadian courts are either unable or uawilling to guarantee a fair
hearing in the case,

28.2 Regarding the distinction between aboriginal rights and treaty rights, the
State party explains that under Canadian constitutional law, aboriginal rights may
be superseded by treaty rights. Whenever this occurs, Indian bands may claim
benefits under the superseding treaties. The State party acknowledges that the
Lubicon Lake Band has a valid claim to benefits under Treaty 8, which was entered
into with the Cree and other indians in the Province of Alberta in 1899. Rights
under Treaty 8 formed the basis of the offers made by the Canadian and Albertas
governments to the Band. The land offered by the provincial government under the
October 1988 agreement is related to these Treaty provisions, On the other hand,
the 10,000 square kilometre area referred to by the Band in its submissions relate
to its aboriginal claims, which nave not been recognized by the federal
Government. The Band's complaint about o1] exploration and exploitation and
impending timber development, refers to activities on this wider territory of
10,000 square kilometres - not on lands that were identified in proposed
settlements between the Band and the federal and provincial government.

28.3 The State party refutes the Band's claim that its trapping and hunting
lifestyle haa been irretrievably destroyed and points out that in areas covered by
timber leases the forest, generally, remains intact and sustains an animal
population sufficient to satisfy those members of the Lubicon Lake Band who wish to
engage in traditional activities. It adds that disturbances of the forest
ecosystems usually result in an increase of the population of larger mammals, as
thay increase food availability in open areas.
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28.4 Lastly, the State party reaffirma the voluntary nature of the establishment of
the Woodland Cree Band. It points out that a minority of those wishing to join the
Woodland Cree Band were at one point in time full members of the Lubicon Lake
Band. Some of them, the State party points out, have since left the Band
voluntarily, while about 30 of the members were expelled recently by decision of
the Lubicon Lake Band, It is submitted: that members of the Woodland Cree Band
petitioned the federal Government, much in the same way ag members o£ the Lubicon
Lake Band did prior to the Band's recognition in the 1930s. The new Band was
recognized because, in the State party's view, some of its members have land
entitlements pursuant to Treaty 8 which they wish to assert. The State party ad4s
that it recognized the Woodland Cree Band, at the express raquest of these who
sought recognition, so that their desire to form a community could be realized, and
that the Woodland Cree Band has not sought any land portions also claimed by the
Lubicongs.

Summary ef the submissions

29.1 At the outset, the author's claim, although set against a complex background,
concerned basically the alleged denial of the right of self-determination and the
right of the members of the Lubicon Lake Band to dispose freely of their natural
wealth and resources. It was claimed that, although the Government of Canada,
through the Indian Act of 1970 and Treaty 8 of 1899, had recognized the right of
the Lubicon Lake Band to continue its traditional way of life, its land

(approximately 10,000 square kilometres) had been expropriated for commercial
interest (cil and gas exploration) and destroyed, thus depriving the Lubicon Lake
Band of its means of subsistence and enjoyment of the right of self-determination.
It was claimed that the rapid destruction of the Band's economic base and
aboriginal way of life had already caused irreparable injury. It was further
claimed that the Government of Canada had Geliberately used the domestic political
and legal processes to thwart and delay all the Band's efforts to seek redress, 30
that the industrial development in the area, accompanied by the destruction of the
environmental and economic base of the Band, would make it impossible for the Band
to survive as 9 jecople. The author has stated that the Lubicon Lake Sand is not
seeking from ‘.a Committee a territorial rights decision, but enly that the
Committee assist it in attempting to convince the Government of Canada: (a) that
the Band's existence is seriously threatened; and (b) that Canada is responsivle
for the current state of affzirs.

29.2 From the outset, the State party has denied the SBllegationg that the existence
of the Lubicon Lake Band has been threatened and has maintained that contirued
resource development would not cause irreparable injury to the traditionai way of
iife of the Band. It submitted that the Band's claim to certain lands in northern
Alberta was part of a complex situation that involved a number of competing claims
from several other native communications in the area, that effective redress in
respect of the Band's claims was still available, both through the courta and
through negotiations, that the Government had made an ax gratia payment to the Band
of $C 1.5 million to cover legal costs and that, at any rate, article 1 of the
Covenant. concerning the rights of people, could not be invoked under the Optional
Protocol, which provides for the consideration of alleged violations cf individual
tights, but not collective rights conferred upon peoples.
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29.3 This was the state of affairs when the Committees decided in July 1987 that the
communication was admissible "in so far as it may raise issues under article 27 or
other articles of the Covenant". In view of the seriousness of the author's
Sliegations that the Lubicon Lake Band was at the verge of extinction, the
Committee requested the State party, under rule 86 of the rules of procedure “to
take interim measures of protection to avoid itreparable damage to (the author of
the communication] and other members of the Lubicon Lake Band".

29.4 Insisting that no irreparable damage to the traditional way of life of the
Lubicon Lake Band had occurred and that there was no imminent threat of such harm,
and further that both a trial on the merits of the Band's claims and the
negotiation process constitute effective and viable alternatives to the interim
relief which the Band had unsuccessfully sought in the courte, the State party, in
October 1987, requested the Committee, under rule 93, paragraph 4, of the rules of
procedure, to review its decision on admissibility, in so far as it concerns the
requirement of exhauation of domestic remedies. The State party stressed in this
connection that delays in the judicial proceedings initiated by the Band were
largely attributable to the Band's own inaction. ‘The State party further explained
its longetanding policy to seek the resolutions of valid, outstanding land claims
by indian bands through negotiations.

29.5 Bince October 1987, the parties have made a number of submissions, refuting
each others statements as factually misleading or wrong. The author has accused
the State party of creating a situation that has Girectly or indirectly led to the
death of many Band members and is threatening the lives of all other members of the
Lubicon community, that miscarriages and stillbirths have skyrocketed and abnormal
births have risen from zero to near 100 per cent, all in violation of article 6 of
the Covenant; that the devastation wrought on the community constitutes cruel,
inhuman and degrading treatment in violation of article 7; that the bias of the
Canadian courts has frustrated the Band's efforts to protect its land, community
and livelihood, and that several of the judges have had clear economic and personal
ties to the parties opposing the Band in the court actions, all in violation of
articles 14, paragraph 1, and 26) that the State party has permitted the
destruction of the families and homes of the Band members in violation of
articles 17 and 23, paragraph 1; that the Band members have been "robbed of the
physical realm to which their religion attaches" in violation of article 18,
paragraph 1; and that all of the above also constitutes violations of article 2,
paragraphs 1 to 3, of the Covenant,

29.6 The State party has categorically rejected the above Sllegations as unfounded
and unsubstantiated and as constituting an abuse of the right of submisagion. [t
submits that serious and genuine efforts continued {x @arly 1988 to engage
representatives of the Lubicon Lake Band ia negotiations in respect of the Band's
claims, These efforts, which included an interim offer to set aside
25.4 square miles as reserve land for the Band, without prejudice to negotiations
or any court actions, failed. According to the author, all but the
25.4 square miles of the Band‘s traditional lands had been leased out, in defiance
of the Committee's request for interim measures of protection, in conjunction with
& pulp mill to be constructed by the Daishowa Canada Company Ltd. near Peace River,
Alberta, and that the Daishowa project frustrated any hopes of the continuation of.
some traditional activity by Band members.
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29.7 Accepting its obligation to provide the Lubicon Lake Band with reserve land
under Treaty 8, and after further unsuccessful discussions, the Federal Government,
in May 1988, initiated legal proceedings against the Province of Alberta and the
Lubicon Lake Band, in an effort to provide a common jurisdiction and thus to enable
it to meet its lawful obligations to the Band under Treaty &. In the author's
opinion, however, thie initiative was designated for the sole Purpose of delaying
indefinitely the resolution of the Lubicon land igsues and, on 6 October 1988
(30 September, according to the State party), the Lubicon Lake Band asserted
jurisdiction over its territory and declared that it had ceased to recognize the
Jurisdiction of the Canadian courts. The author further accused the State party of
"practicing deceit in the media and dismissing advisors who recommend any
resolution favourable to the Lubicon people",

29.8 Following an agreement between the provincial government of Alberta and the
Lubicon Lake Band in November 1988 to set aside 95 Square miles of land for a
reserve, negotiations started between the federal Government and the Band on the
modalities of the land transfer and related issues. According to the State party,
consensus had been reached on the majority of issues, including Band membership,
size of the reserve, community construction and delivery of programmes and
services, but not on cash compensation, when the Band withdrew from the
negotiations on 24 January 1989. ‘The formal offer presented at that time by the
federal Government amounted to approximately $C 45 million in benefits and
programmes, in addition to the 95 square mile reserve,

29.9 The author, on the other hand, states that the above information from the
State party is not only misleading but virtually entirely untrue and that there had
been no serious attempt by the Government to reach a settlement. He describes the
Government's offer as an exercise in public relations, "which committed the Federal
Government to virtually nothing”, and states that no agreament or consensus had
been reached on any issue. The author further accused the State party of sending
agents into communities surrounding the traditional Lubicon territory to induce
other natives to make competing claime for traditional Lubicon land.

29.10 The State party rejects the allegation that it negotiated in bad faith or
engaged in improper behaviour to the detriment of the interests of the Lubicon Lake
Band, It concedes that the Lubicon Lake Band has suffered a historical inequity,
but maintains that its formal offer would, if accepted, enable the Band to maintain
its culture, contro] ita way of 1ife and achieve economic self-sufficiency and,
thus, constitute an effective remedy. On the basis of a total of S00 Band members,
the package worth SC 43 million would amount to almost $C 500.000 for each family
of five. It states that a number of the Band's demands, including an indoor ice
arena or a swimming pool, had been refused. The major remaining point of
contention, the State party submits, is a request for §C 167 mijlion in
compensation for economic and other losses allegedly suffered. That claim, it
submits, could be pursued in the courts, irrespective of the acceptance of the
formal offer. It reiterates that its offer to the Band stands.

29,11 Further submissions from both parties have, inter alia, dealt with the impact
of the Daishowa pulp mill on the traditional way of life of the Lubicon Lake Band.
While the author states that the impact would be devastating, the State party

Lave
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maintains that it would have no serious adverse consequences, pointing out that the
pulp mill, located about 60 kilometres away from the land set aside for the
reserve, is not within the Band's claimed traditional territory and that the area
to be cut annually, outside the proposed reserve, involves less than 1 per cent of
the area specified in the forest management agreement,

30. The Human Rights Committee has considered the present communication in the
light of the information made available by the parties, as provided for in
articles 5S, paragraph 1, of the Optional Protocol. In so doing, the Committee
observes that the persistent disagreement between the parties as to what
constitutes the factual setting for the dispute at issue has made the consideration
of the claims on the merits most difficult,

: . lew of the decis! mina ibia

31.1 The Committee has seriously considered the State party's request that it
review its decision declaring the communication admigsible under the Optional
Protocol "in so far as it may raise issues under article 27 or other articles of .
the Covenant". In the light of the information now before it, the Committee notes
that the State party has argued convincingly that, by actively pursuing matters
before the appropriate courts, delays, which appeared to be unreasonably prolonged,
could have been reduced by the Lubicon Lake Band. At issue, however, is the
question of whether the road of litigation would have represented an effective
method of saving or restoring the traditional or cultural livelihood of the Lubicon
Lake Band, which, at the material time, was allegedly at the brink of collapse,
The Committee is not persuaded that that would have constituted an effective remedy
within the meaning of article 5, paragraph 2 (b), of the Optional Protocol. In the
circumstances, the Committee upholds its earlier decision on admissibility,

31.2 At this stage, the Committee must also state that it does not agree with the
State party's contention that it was remiss in not spelling out, at the time of
declaring the communication admissible, which of the author's allegations deserved
consideration on the merits. Although somewhat confusing at times, the author's
Claims have been set out sufficiently clearly as to permit both the State party and
the Committee, in turn, to address the issues on the merits.

inles of the ¢ Lieged to have been vies

32.1 The question has arisen of whether any claim under article 1 of the Covenant
remains, the Committee's decision on admissibility notwithstanding. While all
peoples have the right of self-determination and the right freely to determine
their political status, pursue their economic, social and cultural development and
dispose of their natural wealth and resources, as Stipulated in article 1 of the
Covenant, the question whether the Lubicon Lake Band constitutes a “people” is not
an issue for the Committee to address under the Optional Protocol to the Covenant.
The Optional Protocol provides a procedure under which individuals can claim that
their individual rights have been violated. These rights are set out in part IIr
of the Covenant, articles 6 to 27, inclusive. ‘There is, however, no objection to a
group of individuals, who claim to be similarly affected, collectively to submit a
communication about alleged breaches of their rights,
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" 32.2 Although initially couched in terma of alleged breaches of the provisions of
article 1 of the Covenant, there is no doubt that many of the claims presented
raise issues under article 27. The Committee recognizes that the tights protected
by article 27, include the right of persons, in community with others, to engage in
economic and social activities which are part of the culture of the community to
which they belong. Sweeping allegations concerning extremely serious breaches of
other articles of the Covenant (6, 7, 14, para. 1, and 26), made after the
communication was declared admissible, have not been substantiated to the extent
that they would deserve serious consideration. The allegations concerning breaches
of articles 17 and 23, paragraph 1, are Similarly of a sweeping nature and will not
be taken into account except in so far as they may be considered subsumed under the
allegations which, generally, raise issues under article 27.

32.3 The most recent allegations that tha State party has conspired to create an
artificial band, the Woodland Cree Band, said to have competing claims to
traditional Lubicon land, are dismissed as an abuse of the right of submission
within the meaning of article 3 of the Optional Protocol.

Violations and the remedy offered

33. Historical inequities, to which the Stata party refers, and certain more
recent developments threaten the way of life and culture of the Lubicon Lake Band,
and constitute a violation of article 27 80 long as they continue. The State party
Proposes to rectify the situation by a remedy that the Committee deems appropriate
within the meaning of article 2 of the Covenant,

Notes

1/ = Communication No. 203/1986, final views adopted on 4 November 1983,
para. 11.3.

2/ Communi.ation No. 24/1977, final views adopted on 30 July 1981,
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I d mot oppeee the on of the Human Rights Camittee’s views, as
they may serve as a warning the exploitation of natural resources

which might cause irreparable damage to the envirorment of theearth that must
be preserved for future generations. However, I am not certain if the
situation at issue in the present commumication should be viewsd as
constituting a violation of the provisions of article 27 of the Covenart.

article 27 stipulates: “In those States in which ethnic, religious or
linguistic minorities exists, nS belonging to such minorities shall not
be denied the right, in ty with the other members of their group, to
enjoy their om culture, to profess and practice their own religion, or to use
their own language", Cbwiously, persons belonging to the Lubicon Lake Band
are not denied the right to profess and practice their own religion or to use
their own language. At issue in the camunication is therefore,
whether the recent expropriation by Government of the Province of Alberta
of the Band’s land for commercial interest (e.g. leases for oil and gas
exploration) constitutes a violation of those persons’ right "to enjoy their
own culture".

It is not impossible that a certain culture is closely linked to a
particular way of life and that industrial exploration of natural resourtes
may affect the Bard’s traditional way of life, including hunting and fishing.
In my opinion, however, the right to enjoy one’s own culture should not be
understood to imply that the Band’s traditional way of life must be
intactatallcosts. Past history of mankind bears out that technical
development has brought about various changes to existing ways of life and
thusaffected a culturesustained thereon. Indeed, outright refusalby a
group in a given society to change its traditional way of life may hamper the
economic development of the society as a whole. For this reason I would like
to express my reservation to the categorical statement that recent
developments have threatened the life of the Lubicon Lake Band and constitute
a violation of article 27.

Nisuke Ando
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The communication in its present form essentially concerns the
authors’ rights to freely dispose of their natural wealth and resourtves, and
te retain their own means of subsistence, such as hunting and fishing. In its
decision of 22 July 1987, the Human Rights Committee decided that the

communication was admissible in so far as it could have raised issues under
article 27 or other articles of the Covenant. With respect to provisions
other than article 27 the authors’ allegations have remained, however, of such
a sweeping nature that the Committee has not been able to take them into
account except in so far as they maybe subsumed under the claims which,
generally, raise issues under article 27. That is the basis of My individual
opinion.

Since the Comittee adopted its decision on admissibility, discussions
seeking a resolution of the matter have taken place between the Federal
Government, the Provinoe of Alberta and the authors. AS MO progress was made
towards a settlement, the Federal Government initiated legal proceedings
against the Province of Alberta and the Lubicon Lake Bard on 17 May 1988, in

» order to enable Canada to meet its legal obligations vis-a-vis the authors

under Treaty 8. The Statement of Claim, initiating the legal action, seeks

from the Court of Queen’s Bench of Alberta (a) a declaration that the Lubicon
Lake Band is entitled to a reserve and (b) a determination of the size of that
reserve.
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|
|



Document disclosed under the Access to Information Act
Document divuigué en vertu de la Lo/ sur l'acgés,4 |‘iaformatior

COPR/C/38/D/167/1984

page 32

_ On 9 June 1988, the Lubicon Lake Band filed a Statement of Defence and

Counterclaim. In this connection, the State party has submitted that the
issue forming the basis of the domestic dispute as well as the basis of the

communication before the Human Rights Committee concerns the extent of the

territory to be set aside as a reserve, and related issues. It is not

altogether clear that all issues which may be raised wher article 27 of the

Covenant are issues to be considered by the court of queen’s Bench of Alberta

in the case still pending before it. At the same time, it does appear that

issues uvder article 27 of the Covenant are inextricably linked with the

extent of the tarritory to be set aside as a reserve, ami questions related to

those issues.

The rationale behind the general rule of international law that

domestic remedies should be exhausted before a claim is submitted to an

instance of international investigation or settlement is primarily to give a

respondent State an opportunity to redress, by its oom means within the

framework of its domestic legal system, the wrongs alleged to have been:

suffered by the individual. In my opinion, this rationale implies that, in a

case such as the present one, an international instance shall not exanine a

matter pending before a court of the respondent State. To my mind, it is not

compatible with international law that an international instance consider

issues which, concurrently, are pending before a national court. An instance

of international investigation or settlement must, in my opinion, refrain fron

considering any issue pending before a national court until such time as the

matter has been adjudicated upon by the national courts. As that is not the

case here, I find the conmmication inadmissible at this point in tine.

Bertil Wennergren

/
|
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Decision on Lubicon and Mikmagq Complaints
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plan for the HRC decision on Lubicon and Mikmagq complaints.

Please provide comments to me as soon as possible.

A Caslen
Cardinal

Director General
Communications Branch

(819) 997-9885
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SECRET

COMMUNICATIONS PLAN

PROSPECTIVE U.N. HUMAN RIGHTS COMMITTEE FINDING

ISSUE

The United Nations International Human Rights Committee

(HRC) expected decisions on Lubicon Lake and Mikmag Tribal

Society complaints.

BACKGROUND

The United Nations' International Covenant on Civil and

Political Rights came into force in 1976. It defines in

more detail, many of the Rights of the Universal Declaration

of Human Rights. The parties to the Covenant agree that the

rights recognized in the Covenant apply without

discrimination to all individuals in its territory. The

Covenant guarantees, among other things, the right to life,

freedom of thought, conscience, and religion, the right to

vote, equality before the law, and the protection of

minorities.

Canada is one of 90 United Nations countries which has

ratified the International Covenant on Civil and Political

Rights, and one of 49 countries which has ratified its

Optional Protocol. The Optional Protocol allows

individuals, who have exhausted domestic remedies, to submit

communications alleging violations by these state parties of

any of the rights set forth in the Covenant.

Countries are expected to respond to these charges. These

communications are reviewed by eighteen members of the

United Nations Human Rights Committee, who sit as

independent experts on human rights matters.

While these proceedings are supposed to be confidential, the

HRC's rulings on admissibility and its final decisions are

made public. Although countries are expected to act on

decisions which are found against them, the HRC's power is

more one of moral persuasion, through pronouncing on issues

brought before it. The HRC has no power to force a state

party to implement or enforce its recommendations.

The Human Rights Committee is expected to rule during the

first week of April, on two issues:

- a complaint by the Lubicon Lake Indian Band that

Canada has contravened the Band's human rights by

failing to provide a settlement to its land claim,

and

ee efa
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- a request by the Mikmaq Tribal Society that the HRC

consider a complaint that its right to self-

determination was infringed when the Prime Minister

did not invite it to the First Ministers’ Conference

on aboriginal rights in 1987.

In the case of the Lubicon complaint, the UN may decide that

Canada has violated the band's human rights to varying

degrees of severity, or it may rule that its human rights

were not violated. In the case of the Mikmaq, the HRC may

decide that the Grand Chief has a valid complaint which
bears HRC investigation, or that he does not.

OBJECTIVE OF THE COMMUNICATIONS PLAN

- To assure Canadians that the Government 1s sensitive to

the human rights of Indian people and is taking necessary

steps to ensure that they are respected;

- To assure the international community that Canada

respects the human rights of Indian people.

STRATEGIC CONSIDERATIONS

a. Current Public Opinion on Native Issues

Current public opinion research on native issues

indicates two things:

- Native issues rank fairly low in terms of “top of mind"

concerns among most Canadians. They rank higher in those

regions of the country, especially the Western provinces,

that have larger native populations.

- Public opinion is quite divided on whether or not Indian

people are fairly treated by Canadian society. In terms

of native justice, there is an overwhelming belief that

natives are victims of discrimination.

On the other hand, the question of native land claim

settlements sees greater division of public opinion. An

October 1989 Angus Reid national poll showed about 55 per

cent of respondents felt natives are fairly or too

generously dealt with in land claim settlements, while 34

per cent felt their treatment was unfair. The highest

percentage of respondents claiming settlements were

"generous" or “too generous" (30%) was in Alberta, while the

greatest number believing natives are unfairly treated (41%)

was in Quebec.

22/3
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a. Status of the Lubicon Lake Claim

The Lubicon Lake Band has taken a number of public relations

initiatives with varying degrees of success, in order to

further its claim against Canada. The appeal to the UN

Human Rights Committee is one of these.

Meaningful negotiations between Canada and the Lubicon Lake

Band first took place from November 1988 to January 1989,

The Canadian government met virtually all of the band's

demands, either in full or to the extent that equal

treatment with other Canadian bands was approximated or

exceeded. Ninety-five square miles of land, mineral rights

on 79 square miles, community facilities for each family

living on the reserve (including housing, water and sewage

services, electrification, roads and a school), and an

economic self-sufficiency package valued at $10.2 million

were offered in full to the Band. On the basis of 100 on-

reserve families (Band estimate) and a government package

worth a total of $45 million (non-inclusive of land and

mineral rights), this offer amounted to the equivalent of

$450 thousand per family.

The only major point of contention remaining between the

Government and the Band was a claim by the Band for

approximately $167 million in compensation for economic and

other losses allegediy suffered. In an attempt to permit

resolution of the matters agreed upon between the parties,

the Government of Canada put forward a proposal that would,

by its express terms, enable the Band to accept Canada's

offer in its entirety and still pursue the claim for general

compensation within the ambit of Treaty 8 which it has had

in the Canadian courts since 1980.

In the following months, the Band made two inaccurate but

persistent arguments: the offer, as written, did not

clearly leave the right to sue, and the $10.2 million for

economic development included $5 million in projects which

require regular program approval by the department.

On September 8, 1989, Canada clarified its offer by way of

letter to expressly reserve for the Band its right to sue

for compensation, and to provide $10 million in cash to the

Band for economic development purposes. Thus, the two major

perceived inadequacies in Canada's offer have been fully

addressed.

oe /4
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In August 1989, the Minister recognized a new band -- the

Woodland Cree Indian Band, following petitions by some 360

individual native people in the Little Buffalo and Cadotte

Lake regions, approximately 100 of whom had been claimed as

members by the Lubicon Lake Band. The new band has been

characterized by some media and the Lubicon leadership as a

tool created by the Federal Government to undermine the

current Lubicon membership. The fact is that there is ;

Significant dissatisfaction among the Lubicon membership, to

the point where a number of members asked the Minister to

allow them to form their own band and negotiate separately.

(Those negotiations resulted in the signing of an Agreement

in Principle between Canada and the Woodland Cree Band on

March 26, 1990.)

In a letter dated December 6, 1989, to the Prime Minister of

Canada, Chief Ominayak of the Lubicon Lake Band asked that

all negotiations to date be set aside and demanded $170

million from the governments of Canada and Alberta to settle

the claim.

In the public's perception, the issue is now money and the

response to the band has been largely unsympathetic. The

Band now appears to be trying to move public perception

toward issues of fairness related to its alleged inability

to receive a fair hearing in Canada. This is supported by

recent public statements of the Chief and his most recent

letter of February 10, 1990 to the Prime Minister. The Band

ls positioning itself to take maximum advantage of a U.N.

ruling in its ongoing efforts to pressure governments into a

larger settlement.

The Band's strategy has been to pursue a settlement well

beyond what a court likely would consider, through public

relations activity. It seems certain the Band will attempt

to portray a U.N. decision in its favour as a complete

vindication of its position and an endorsement of its

claims. It is also likely the Band will attempt to use any

U.N. ruling to raise negotiations to the ministerial or

prime ministerial levels.

Mandate of Government Negotiators On Lubicon Lake

The negotiating mandate has been defined as reaching a

settlement without setting an unacceptable precedent or

trampling on policy. The current offer to the Band

represents the full extent of the negotiating mandate,

approved by the Minister of Finance and the Cabinet. In the

absence of authority to increase it - an invitation to

resume negotiations must be couched in terms that do not

generate an expectation that Canada is willing to consider

Significant improvements in its offer.
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If Canada's resolve appears wavering or its responses

incoherent, the Band will draw encouragement and continue

its international publicity efforts, while seeking

resolution at the highest political level. The negotiating

team emphasizes that the Band has acted, and likely will

continue to act, in bad faith.

Media Reaction

The Lubicon issue is of interest primarily to the Western

media at present, though there has been a fair amount of

national media interest from time to time. In general, the

media is sympathetic to the Lubicon case -- the "politics of
guilt” at work.

The Quebec media - particularly Radio Canada - are attracted

to any "international" aspect and seem particularly

concerned about Canada's reputation in Europe. It seems

likely a U.N. ruling will attract French-language coverage

in Quebec, as well as attention from the English national

media.

b. Status of the Mikmag Complaint

The Mikmaq complaint is a step behind the Lubicon complaint,

in that the HRC has yet to decide whether it is admissible.

The decision on the claim will be of some interest to the

media because Grand Chief Donald Marshall, Senior, the

complainant, is the father of Donald Marshall, who was

recently found to have been incarcerated for 11 years for a

murder he did not commit. The Grand Chief has been

prominently and sympathetically portrayed in the media in

recent months as the victim of a cruel and unfair white

society. Nevertheless, because the complaint, if ruled

admissible, will be subject to further HRC examination -- a

process which is confidential, the government will quite

properly decline to comment on the substance of Grand Chief

Marshall's concerns.

COMMUNICATIONS THEMES

A set of Ministerial Statements, as well as questions and

answers on both cases is attached as Appendix A. These deal

with the federal response in the case of each potential

scenario. However, in general, the theme of the

government's communications, especially with respect to the

Lubicon case, which is the only one which can be

substantively commented upon will be:

«2/6
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- the U.N. finding is a confirmation of Canada's stated

position that we have an obligation to the Lubicons and

that we ought to and indeed are doing everything we

reasonably can to discharge it.

- (in case of a finding for the Lubicons) emphasize that

the U.N. finding is not a blanket endorsement of the

Lubicon claim nor is it a demand for a blank cheque

from Canada.

- the government is being both fair and firm and firm in

its dealings with the Lubicons.

|

- Canada has never left the table. Our offer provides !
the land the Lubicon wanted and sufficient funds to
remedy the social and economic needs of the Lubicons. |
It allows the Band to continue to pursue the additional

$167 million in compensation which it feels it deserves

in the courts.

(c) Spokespersons

Questions regarding international issues and the United

Nations Human Rights Committee will be handled by External

Affairs (Minister's Office or the Press Office).

Questions on the human right process will be referred to the

Senior General Counsel, Human Rights Law Section of the

Department of Justice, and the substance of domestic

aboriginal matters will be dealt with by the Department of

Indian Affairs and Northern Development. Specific questions

on the status of the Lubicon Lake Band and the Woodland Cree

Band will be referred to Assistant Negotiator Ken Colby, in

Calgary. French-language questions on these claims will be

referred to DIAND's Director General of Public Affairs.

See Appendix B for names and phone numbers.

COMMUNICATIONS STRATEGY ON HRC ANNOUNCEMENT

There is likely to be media interest in the UN announcement.

If it goes in favour of the Lubicon complaint, the Lubicon

leadership will in all likelihood call a news conference or

issue a statement. Media will seek a federal reaction to

such an initiative. If the announcement is made on a day

when the House of Commons sits, it is likely that Ministers

will be asked a question in the House. In that case, the

text of the Ministers' reply will constitute the federal

reaction.

oe /7
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If there is no possibility of a statement in the House, a

statement will be issued jointly by the Secretary of State

for External Affairs and the Minister of Indian Affairs and

Northern Development along the lines of the attached

Questions and Answers. Requests for interviews will be

handled by the appropriate spokespersons.

|

EVALUATION
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Appendix A

STATEMENTS FOR MINISTERS

Positive for Canada on Lubicon

° We are pleased that the HRC agrees that Canada has

not infringed Chief Ominayak's rights, under the

International Covenant on Civil and Political

Rights. With this decision by the HRC, the

resolution of the matter clearly rests with Canada

and the Chief, on behalf of the Lubicon.

° Canada believes that its offer to the Lubicon is a

fair one and, as we have said on several

occasions, Canada is prepared to meet again with

the Lubicon Lake Band to fine-tune the offer.

° We cannot, however, impose what the Band will not

accept but sincerely hope that the Band will

decide that the offer is indeed reasonable and

fair and accept it.

Negative against Canada on Lubicon

oO Canada is disappointed that the HRC has found that

Canada has infringed on Chief Ominayak's rights,

under the International Covenant on Civil and

Political Rights, and does not share our view that
domestic remedies are available and have not been

exhausted. The effect of this decision is to

encourage negotiations such as we have been
supporting all along.

° We have already told the HRC that the Lubicon are

entitled to a reserve and to a reasonable standard

of living and access to economic opportunities,

and to that end, most regular programs and

services are available to the band members.

° Canada has made a fair offer, but we cannot impose

what the Band will not accept. If the Lubicon

wish to fine-tune a settlement along these lines,

we invite them to return to the table. If they

wish to pursue their case through the courts, they

are free to do so.

Positive for Canada on Mikmag

° We are pleased that the HRC has found that Grand

Chief Donald Marshall's complaint, under the

International Covenant on Civil and Political

Rights, does not warrant further HRC
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oO Our position is that it is, quite properly, the
prerogative of the Prime Minister to determine

suitable representatives to be invited to

participate in FMCs.

° National representatives of Canada's aboriginal

peoples have been invited to, and have

participated actively in, constitutional

conferences convened by the Prime Minister on

matters that directly affect them.

| a

consideration.

Negative against Canada on Mikmag

° Canada is disappointed that the HRC has found that

Grand Chief Marshall's complaint is admissible and

warrants further examination by the HRC. Canada

certainly believes that reasonable processes and

remedies are available domestically to address the

Grand Chief's concerns.

oO While Canada will, of course, be responding to the

ERC on the merits of the complaint, further

comment would not be appropriate at this time

owing to the confidential nature of the HRC

process.

Both Positive for Canada

° Canada is pleased that the HRC has found that

Canada has not infringed on Chief Ominayak's

rights, under the International Covenant on Civil

and Political Rights and that the complaint by

Grand Chief Marshall has not been accepted for

further action.

° Canada will, of course, continue to deal with the

Lubicon issue. Canada has already made a fair

offer to the Lubicon, which the Band has not

accepted, and we cannot impose what the Band will

not accept. If the Lubicon wish to fine-tune a

settlement along these lines, we invite them to

return to the table. If they wish to pursue their

case through the courts, they are free to do so.

Both Negative against Canada
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by Grand Chief Marshall warrants further HRC

consideration.

Canada has already made a fair offer to the

Lubicon, which the Band has not accepted, and we

cannot impose what the Band will not accept. If

the Lubicon wish to fine-tune a settlement along

these lines, we invite them to return to the

table. If they wish to pursue their case through

the courts, they are free to do so.

Further comment at this time regarding Grand Chief

Marshall's complaint is not appropriate, owing to

the confidential nature of the HRC process.
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UNITED NATIONS' HUMAN RIGHTS COMMITTEE (HRC)

LUBICON LAKE AND MIKMAO TRIBAL SOCIETY COMPLAINTS

Q.

What exactly is the nature of United Nations' involvement in

the Lubicon Lake situation and in the Mikmaq Tribal Society

situation?

A.

Chief Bernard Ominayak, on behalf of the Lubicon Lake Band,

in February 1984, and Grand Chief Donald Marshall (Senior),

on behalf of the Mikmaq Tribal Society, in March 1987, both

chose to submit complaints to the United Nations' Human

Rights Committee (HRC), alleging that Canada had infringed

on their rights under the International Covenant on Civil

and Political Rights. Canada has responded to these and to

subsequent related complaints made by these parties, and the

HRC has now announced its findings.

Background:

As of March 21, 1990, Canada was one 90 United Nations

countries which has ratified the International Covenant on

Civil and Political Rights, and one of 49 such countries

which has ratified its Optional Protocol. The Optional

Protocol allows individuals, who have exhausted domestic

remedies, to submit communications alleging violations by

these state parties of any of the rights set forth in the

Covenant.

Countries are expected to respond to these charges. These

communications are reviewed by eighteen members of the

United Nations' Human Rights Committee, who sit as

independent experts on human rights matters.

While these proceedings are supposed to be confidential, the

HRC's rulings on admissibility and its final decisions are

made public. While countries are expected to act on

decisions which are found against them, the HRC's powers is

more one of moral suasion, through pronouncing on issues

brought before it. The HRC has no powers to force a state

party to implement or enforce its recommendations.
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Q.

Why is Canada so frequently the subject of complaints under
the Optional Protocol process?

A.

One reason that it might seem that Canada is more frequently

the subject of complaints under the Optional Protocol is

that Canada is one of only 49 countries which have ratified

the Optional Protocol. Many other countries belong to other

international human rights bodies, such as the European

Court and the Inter-American Court, to which Canada is not a

party. For example, most of the other countries which have

ratified the Covenant and the Optional Protocol are also

part of the European Convention and can choose to which

forum they wish to take their complaints, e.g., the European

Court or the HRC, and these processes are mutually

exclusive.

Further, as a democratic country, Canada attaches

considerable importance to human rights issues, and provides

its citizens with information about human rights initiatives

and forums and also provides funding to human rights groups

‘and to native organizations. Canada's ratification of the

various United Nations instruments demonstrates its

commitment to human rights and that it is willing to be

judged accordingly.
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Complaint by Chief Ominayak,

on behalf of the Lubicon Lake Band

Q.

What is the nature of the complaint by Chief Ominayak, on

behalf of the Lubicon Lake Band?

A.

Chief Ominayak, on behalf of the Lubicon, first made a

submission to the HRC in February 1984, alleging that Canada

was infringing on their rights under the International

Covenant _on Civil and Political Rights by denying them their

aboriginal right to self-determination and that they had

exhausted the domestic remedies available. Subsequent

submissions by the Chief on related matters has made the

complaint process protracted and complex.

Q.

What has been Canada's response to the allegations by Chief

Ominayak?

A.

Canada has argued that domestic remedies are still available

and that several avenues are open, including judicial

processes and negotiations. Further, Canada has stated that

it recognizes that the Lubicon Lake Band has suffered an

historical inequity, and that it is entitled to a reserve

and related entitlements. To that end, negotiations have

been underway to reach an agreement with the Band.

Unfortunately, no satisfactory mutual agreement has been

reached. It should be noted that a remedy can only be

offered, it cannot be imposed.
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Q.

What is Canada's reaction to the HRC decision in favour of

Canada, saying that Canada has not infringed on the rights

of Chief Ominayak and that the issue is a matter for

domestic resolution by Canada and Chief Ominayak, on behalf

of the Lubicon Lake Band?

A.

We are pleased that the HRC agrees with us that Canada has

not infringed the Chief's rights under the International

Covenant on Civil and Political Rights and agrees with us

that the Lubicon matter indeed is a subject for domestic

resolution. As we have already told the HRC, we agree that

the Lubicon are entitled to a settlement - one that is fair

and equitable. If they accept our offer, they will receive:

- a 95 square mile reserve

- 79 square miles of oil and gas and timber rights

- $45 million to build a community, develop economic and

employment opportunities

- and they will still have the right to sue Canada, within

the ambit of Treaty 8, for more.
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Q.

What is Canada's reaction to the HRC decision finding Canada

in breach of the International Covenant on Civil and

Political Rights, and:

recommending that Canada immediately resume

negotiations with the Lubicon, including the issue

of compensation?

finding that Canada is guilty of cultural genocide

in its relations with the Lubicon?

A.

Canada is disappointed that the Committee has found that

Canada has infringed the Chief's rights under the

International Covenant on Civil and Political Rights and

that it does not share our view that reasonable processes

and rememdies for resolving the issue are available.

The effect of this decision is to encourage negotiations

such as we have been supporting all along.

We believe that the HRC's decision, in fact, implicitly

acknowledges Canada's position that the matter must be

resolved domestically through negotiation.

We have already told the HRC that the Lubicon are entitled

to a reserve and to a reasonable standard of living and

access to economic opportunities, and to that end, most

regular programs and services are available to the band

members. In addition, domestic initiatives have been

underway for some time to deal with their concerns.

Further, as we have told the HRC, the members of the Lubicon

Lake Band have the same civil, legal and political rights as

other Canadian citizens.

Canada has made a fair offer that would provide the Band

with a 95 square mile reserve, including ownership of 79

square miles of oil and gas and timber rights. As well, we

have offered $45 million to build a community and create

employment.

The Band, however, has said that it wants much more. It is

demanding $2 million per family. We have offered the land,
and $45 million to build homes and develop an economy while
leaving the Band the right to sue, within the ambit of

Treaty 8, for more. That is as far as we can go. But we

cannot impose what the Band will not accept.
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The decision by the United Nations' HRC makes it clear that

it specifically wants Canada to meet the Lubicon demands for

compensation. How does Canada respond?

A.

Canada believes that its offer to the Lubicon is a fair one.

Including a 95 square mile reserve, ownership of 79 square

miles of oil and gas and timber rights, and $45 million to

build a community and create employment, acceptance of the

offer would allow them to reach their social and economic

goals.

The offer is fair to other native groups because it is

consistent with the principles of other recent settlements.

It is also fair to the taxpayers because it meets Canada's

legal and social obligations to the Band. Canada's offer

remains open.
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Complaint by Grand Chief Donald Marshall (Senior),

on behalf of the Mikmag Tribal Society

Q.

What is the nature of the complaint by Grand Chief Donald

Marshall (Senior), on behalf of the Mikmag Tribal Society to

the United Nations' Human Rights Committee (HRC) ?

A.

USE WITH CAUTION as matters still under HRC review are

considered to be confidential

Grand Chief Donald Marshall (Senior), on behalf of the

Mikmaq Tribal Society, submitted a communication in March

1987 which said that its right as a people to self-

determination, under Article 1 of the Covenant on Civil and

Political Rights, was infringed when the Prime Minister did

not invite it to the First Ministers' Conference (FMC) on

aboriginal rights, which was being held later in March 1987.

Since then, Grand Chief Marshall has submitted a series of

further communications about other concerns, including

treaty rights, fishing, moose hunting, and socio-economic

issues.

Q.

What is Canada's reaction to the HRC's decision that Grand

Chief Marshall's complaint is not admissible? Does this

mean that the Mikmaq Tribal Society could be invited to the

next FMC on aboriginal matters?

A.

We are pleased that the HRC has found that the Grand

Chief's complaint, under the International Covenant on Civil

and Political Rights, is not admissible and does not warrant

further HRC consideration. |

|

|
Our position is that it is, quite properly, the prerogative

of the Prime Minister to determine suitable representatives

to be invited to participate in FMCs.
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Q.

What is Canada's reaction to the HRC decision that Grand

Chief's Marshall's complaint is admissible?

A.

Canada is disappointed that the HRC has found that Grand

Chief's Marshall's complaint is admissible and should be the

subject of further examination by the HRC.

Canada certainly believes that reasonable processes and

remedies are available domestically to address the Grand

Chief's concerns.

While Canada will, of course, be responding to the HRC on

the merits of the complaint, further comment would not be

appropriate at this time owing to the confidential nature of

the HRC process.

Q.

What is the government's position concerning the conflict

over hunting rights involving the Government of Nova Scotia

and Micmac Indians?

A.

003719



Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Loi sur l'accés a l’information

Both Decisions Against Canada

Q.

What is Canada's reaction to the HRC's finding that Canada

has infringed on the rights of Chief Ominayak and finding

Grand Chief Marshall's complaint admissible?

A.

Canada is disappointed that the HRC believes that Canada has

infringed on Chief Ominayak's rights and that Grand Chief

Marshall's complaint is admissible.

In the case of Chief Ominayak's complaint, the effect of

this decision is to encourage negotiations such as we have

been supporting all along. We have already told the HRC

that the Lubicon are entitled to a reserve and to a

reasonable standard of living and access to economic

opportunities. Further, domestic initiatives have been

underway for some time to deal with their concerns.

Canada has made a fair offer to the Lubicon and if the

Lubicon wish to fine-tune a settlement along these lines, we

invite them to return to the table. If they wish to pursue

their case through the courts, they are free to do so.

In the case of Grand Chief Marshall's complaint, as it has

been deemed admissible by the HRC, further comment at this

time would be inappropriate given that the HRC process is a

confidential one.

Q.

What is Canada's reaction to these negative determinations

and the implicit criticism of its treatment of its

aboriginal peoples? Does this not reinforce the findings in

the recent report of the Canadian Human Rights Commission

which characterized Canada's treatment of aboriginal peoples
as a national tragedy?

A.

Canada's regrets that the United Nations' HRC and the

Canadian Human Rights Commission appear to have

ignored the significant progress made by aboriginal peoples,
supported by government, over the last few decades. It

certainly is acknowledged that their socio-economic
situation does not match that of the majority of Canadians.
Serious measures are indeed required to counter these
longstanding problems and improve aboriginal peoples'
situation and the government is involved in a variety of



Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Lo/ sur l’accés a l'information

003721



Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Lo/ sur l’accés a l'information

Domestically, Canada's aboriginal people -Indian, Inuit and

Métis -have the same civil, legal and political rights as

other citizens, as well as special constitutional

recognition of their special rights which derive from their

descent from the original inhabitants of this country.

Real progress has been achieved in recent years, as the

result of the removal of discriminatory provisions under the

Indian Act as well as in areas such as education, social

services and economic development.
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SPOKESPERSONS FOR HRC DECISION

International and UN HRC Issues

Abby Dann

Press Attaché

Office of the Secretary of State for External Affairs

992-6562

External Affairs Press Office

995-1874

Human Rights Process

Martin Low

Senior General Counsel

Human Rights Law Section

Department of Justice

957-4944

Domestic Aboriginal Issues

Ken Colby (English inquiries)

Assistant Negotiator

Lubicon Land Claim

(403) 286-3411 or 234~-7200

Ruth Cardinal (French inquiries)

DG Communications

Department of Indian Affairs and Northern Development

997-9885 .
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MEMORANDUM TO RUTH CARDINAL

RE: UNITED NATIONS! HUMAN RIGHTS COMMITTEE (HRC) -

Further to recent discussions, I am providing you some materials

which relate to the anticipated decisions of the HRC on the

Lubicon and the Mikmag Tribal Society decisions.

At this time, we have to take account of a range of possible

decisions on both the Lubicon and Mikmaq cases. Enclosed are

items which outline reponses to a variety of decisions. These

include a set of questions and answers which could be used as

background for spokespeople. These reflect some comments from

people at External Affairs, Justice and OACA, though we expect

further comments.

Some background descriptions are provided on the HRC, the Lubicon

and Mikmag cases. Certainly the HRC and Lubicon materials could

be distributed as background materials for the press.

Arrangements for French translation and printing would need to be

arranged.

External Affairs will be trying to get some word of the HRC

decisions as soon as possible and this may be Friday, April 6,

1990. This information will probably come after the sitting of -

the House of Commons and so we can not expect that Ministers can

make initial statements in Parliament. Details of the decisions

may not come until some time later. A list is enclosed of

spokespeople from concerned departments who may be able to speak

on different aspects of the decisions. Clearly, they will need

to be able to counter the "spins" that the Lubicon, in

particular, may put on decisions. As well, by common concensus,

they will need to move the issue from the international, United

Nations context, to the domestic negotiations and offer with the

Lubicon.

Canada |
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would be interested in your comments. As I will be away

Friday, you should feel free to speak with Martha Reeve (994-

7438).

os‘¢

Marilyn Whitaker

Director

Constitution

cc: Bob Coulter

Leaman Long
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UNITED NATIONS! HUMAN RIGHTS COMMITTEE (HRC)

EXPECTED DECISIONS ON LUBICON LAKE

AND MIKMAO TRIBAL SOCIETY COMPLAINTS

It is not known for sure that the HRC will make decisions in

either case, and even if it does, whether these will be

immediately made public (normally, the HRC meets, with

formal notification of parties made some time later). Until

the actual texts of the HRC decisions are available, the

federal strategy will have to contain responses for several

eventualities, with possible responses ranging from unable

to comment without having seen the formal text, to pleased,

to disappointed, to attacking the process. If either

decision is extremely unfavourable to Canada, the best

recourse will probably be to reserve comment until further

study of the HRC's findings can be undertaken.

INDEX

STATEMENTS FOR MINISTERS/SPOKESPERSONS

Lubicon: Pasitive, for Canada

Lubicon: Negative, against Canada

Mikmaq: Postive, for Canada

Mikmagq: Negative, against Canada

Both Positive, for Canada

Both Negative, against Canada

Questions regarding: international issues and United

Nations' Human Rights Committee are to be handled by

External Affairs (Minister's office or press office,

Patricia Low-Bedard); human rights process by Justice

(Martin Low); and, the substance of domestic issues,

including general aboriginal matters, by DIAND

(Minister's office or Roger Gagnon). Any questions

requiring detailed information regarding the Lubicon

Lake Band and the Woodland Cree Band should be referred

to Ken Colby 403~286-3411 or 234-7200. Questions in

French on these two issues will be handled by Ruth

Cardinal, Director General, DIAND-Communications.
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STATEMENTS FOR MINISTERS

Positive for Canada on Lubicon

° We are pleased that the HRC agrees that Canada has

not infringed Chief Ominayak's rights, under the

International Covenant on Civil and Political

Rights. With this decision by the HRC, the

resolution of the matter clearly rests with Canada

and the Chief, on behalf of the Lubicon. ,

Canada believes that its offer to the Lubicon is a

fair one and, as we have said on several |

occasions, Canada is prepared to meet again with

the Lubicon Lake Band to fine-tune the offer.

We cannot, however, impose what the Band will not

accept but sincerely hope that the Band will

decide that the offer is indeed reasonable and

fair and accept it.

Negative against Canada on Lubicon

° Canada is disappointed that the HRC has found that

Canada has infringed on Chief Ominayak's rights,

under the International Covenant on Civil and

Political Rights, and does not share our view that

domestic remedies are available and have not been

exhausted. The effect of this decision is to

encourage negotiations such as we have been

supporting all along.

We have already told the HRC that the Lubicon are

entitled to a reserve and to a reasonable standard

of living and access to economic opportunities,

and to that end, most regular programs and

services are available to the band members.

Canada has made a fair offer, but we cannot impose

what the Band will not accept. If the Lubicon

wish to fine-tune a settlement along these lines,

we invite them to return to the table. If they

wish to pursue their case through the courts, they

are free to do so.

Positive for Canada on Mikmagq

° We are pleased that the HRC has found that Grand

Chief Donald Marshall's complaint, under the

International Covenant on Civil and Political

Rights, does not warrant further HRC
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consideration.

° Our position is that it is, quite properly, the

prerogative of the Prime Minister to determine

suitable representatives to be invited to

participate in FMCs.

° ‘National representatives of Canada's aboriginal

peoples have been invited to, and have

participated actively in, constitutional

conferences convened by the Prime Minister on

matters that directly affect then.

Negative against Canada on Mikmag

° Canada is disappointed that the HRC has found that

Grand Chief Marshall's complaint is admissible and

warrants further examination by the HRC. Canada

certainly believes that reasonable processes and

remedies are available domestically to address the

Grand Chief's concerns.

° While Canada will, of course, be responding to the

HRC on the merits of the complaint, further

comment would not be appropriate at this time

owing to the confidential nature of the HRC

process.

Both Positive for Canada

oO Canada is pleased that the HRC has found that

Canada has not infringed on Chief Ominayak's

rights, under the International Covenant on Civil

and Political Rights and that the complaint by

Grand Chief Marshall has not been accepted for

further action.

° Canada will, of course, continue to deal with the

Lubicon issue. Canada has already made a fair

offer to the Lubicon, which the Band has not

accepted, and we cannot impose what the Band will

not accept. If the Lubicon wish to fine-tune a

settlement along these lines, we invite them to

return to the table. If they wish to pursue their

case through the courts, they are free to do so.

Both Negative against Canada

o Canada is disappointed that the HRC has found that

Canada has infringed on Chief Ominayak's rights,

under the International Covenant on Civil and

Political Rights, and that the complaint submitted
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by Grand Chief Marshall warrants further HRC

consideration.

Canada has already made a fair offer to the

Lubicon, which the Band has not accepted, and we

cannot impose what the Band will not accept. If

the Lubicon wish to fine-tune a settlement along

these lines, we invite them to return to the

table. If they wish to pursue their case through

the courts, they are free to do so.

Further comment at this time regarding Grand Chief

Marshall's complaint is not appropriate, owing to

the confidential nature of the HRC process.
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INDEX TO MORE DETAILED INFORMATION

United Nations' Human Rights Committee

oO Process and Involvement in Lubicon and Mikmag

cases

° Frequency of complaints against Canada

Complaint by Chief Ominayak,

on behalf of the Lubicon Lake Band

° Nature of complaint

oO Canada's response to complaint

oO HRC decision in favour of Canada: issue is a
‘matter for domestic resolution

° HRC decision condemning Canada:

recommends resuming domestic negotiations,
including compensation

specifically recommends that Canada should address

compensation

on grounds, such as cultural genocide

Complaint by Grand Chief Donald Marshall (Senior),

on behalf of the Mikmag Tribal Society Complaint

° Nature of the complaint

° HRC decision in favour of Canada: complaint

inadmissible

° HRC decision against Canada: complaint admissible

° Micmac hunting rights

Both HRC decisions against Canada

oO General
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UNITED NATIONS! HUMAN RIGHTS COMMITTEE (HRC)

LUBICON LAKE AND MIKMAO TRIBAL SOCIETY COMPLAINTS

Q.

What exactly is the nature of United Nations' involvement in

the Lubicon Lake situation and in the Mikmag Tribal Society

situation?

A.

Chief Bernard Ominayak, on behalf of the Lubicon Lake Band,

in February 1984, and Grand Chief Donald Marshall (Senior),

on behalf of the Mikmagq Tribal Society, in March 1987, both

chose to submit complaints to the United Nations' Human

Rights Committee (HRC), alleging that Canada had infringed

on their rights under the International Covenant on Civil

and Political Rights. Canada has responded to these and to

subsequent related complaints made by these parties, and the

HRC has now announced its findings.

Background:

As of March 21, 1990, Canada was one 90 United Nations

countries which has ratified the International Covenant on

Civil and Political Rights, and one of 49 such countries

which has ratified its Optional Protocol. The Optional

Protocol allows individuals, who have exhausted domestic

remedies, to submit communications alleging violations by

these state parties of any of the rights set forth in the

Covenant.

Countries are expected to respond to these charges. These

communications are reviewed by eighteen members of the

United Nations' Human Rights Committee, who sit as

independent experts on human rights matters.

While these proceedings are supposed to be confidential, the

HRC's rulings on admissibility and its final decisions are

made public. While countries are expected to act on

decisions which are found against them, the HRC's powers is

more one of moral suasion, through pronouncing on issues

brought before it. The HRC has no powers to force a state

party to implement or enforce its recommendations.

In the past, the HRC has made one ruling against Canada - in

the Lovelace case - regarding sexual discrimination in the

Indian Act. This decision contributed in part to the

eventual revision of the offending sections contained in

that act.



Why is Canada so frequently the subject of complaints under

the Optional Protocol process?

A.

One reason that it might seem that Canada is more frequently

the subject of complaints under the Optional Protocol is

that Canada is one of only 49 countries which have ratified

the Optional Protocol. Many other countries belong to other

international human rights bodies, such as the European

Court and the Inter-American Court, to which Canada is not a

party. For example, most of the other countries which have

ratified the Covenant and the Optional Protocol are also

part of the European Convention and can choose to which

forum they wish to take their complaints, e.g., the European

Court or the HRC, and these processes are mutually

exclusive.

Further, as a democratic country, Canada attaches

considerable importance to human rights issues, and provides

its citizens with information about human rights initiatives

and forums and also provides funding to human rights groups

and to native organizations. Canada's ratification of the

various United Nations instruments demonstrates its

commitment to human rights and that it is willing to be

judged accordingly.
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Complaint by Chief Ominayak,

on behalf of the Lubicon Lake Band

Q.

What is the nature of the complaint by Chief Ominayak, on

behalf of the Lubicon Lake Band?

A.

Chief Ominayak, on behalf of the Lubicon, first made a

submission to the HRC in February 1984, alleging that Canada

was infringing on their rights under the International

Covenant on Civil and Political Rights by denying them their

aboriginal right to self-determination and that they had

exhausted the domestic remedies available. Subsequent

submissions by the Chief on related matters has made the

complaint process protracted and complex.

Q.

What has been Canada's response to the allegations by Chief

Ominayak?

A.

Canada has argued that domestic remedies are still available

and that several avenues are open, including judicial

processes and negotiations. Further, Canada has stated that

it recognizes that the Lubicon Lake Band has suffered an

historical inequity, and that it is entitled to a reserve

and related entitlements. To that end, negotiations have

been underway to reach an agreement with the Band.

Unfortunately, no satisfactory mutual agreement has been

reached. It should be noted that a remedy can only be

offered, it cannot be imposed.
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Q.

What is Canada's reaction to the HRC decision in favour of

Canada, saying that Canada has not infringed on the rights

of Chief Ominayak and that the issue is a matter for

domestic resolution by Canada and Chief Ominayak, on behalf

of the Lubicon Lake Band?

A.

We are pleased that the HRC agrees with us that Canada has

not infringed the Chief's rights under the International

Covenant on Civil and Political Rights and agrees with us

that the Lubicon matter indeed is a subject for domestic

resolution. As we have already told the HRC, we agree that

the Lubicon are entitled to a settlement - one that is fair

and equitable. If they accept our offer, they will receive:

- a 95 square mile reserve

~ 79 square miles of oil and gas and timber rights

- $45 million to build a community, develop economic and

employment opportunities

- and they will still have the right to sue Canada, within

the ambit of Treaty 8, for more.
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Q.

What is Canada's reaction to the HRC decision finding Canada

in breach of the International Covenant on Civil and

Political Rights, and:

recommending that Canada immediately resume

negotiations with the Lubicon, including the issue

of compensation? .

finding that Canada is guilty of cultural genocide

in its relations with the Lubicon?

A. |

Canada is disappointed that the Committee has found that

Canada has infringed the Chief's rights under the

International Covenant on Civil and Political Rights and

that it does not share our view that reasonable processes

and rememdies for resolving the issue are available.

The effect of this decision is to encourage negotiations

such as we have been supporting all along.

We believe that the HRC's decision, in fact, implicitly

acknowledges Canada's position that the matter must be

resolved domestically through negotiation.

|

|
|

|
|

We have already told the HRC that the Lubicon are entitled

to a reserve and to a reasonable standard of living and

access to economic opportunities, and to that end, most

regular programs and services are available to the band

members. In addition, domestic initiatives have been )

underway for some time to deal with their concerns.

Further, as we have told the HRC, the members of the Lubicon

Lake Band have the same civil, legal and political rights as

other Canadian citizens.

|

,Canada has made a fair offer that would provide the Band

with a 95 square mile reserve, including ownership of 79

square miles of oil and gas and timber rights. As well, we

have offered $45 million to build a community and create

employment.

The Band, however, has said that it wants much more. It is

demanding $2 million per family. We have offered the land,

and $45 million to build homes and develop an economy while

leaving the Band the right to sue, within the ambit of

Treaty 8, for more. That is as far as we can go. But we

cannot impose what the Band will not accept.
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|

|

|

Q.

The decision by the United Nations' HRC makes it clear that
it specifically wants Canada to meet the Lubicon demands for

compensation. How does Canada respond?

A.

Canada believes that its offer to the Lubicon is a fair one.

Including a 95 square mile reserve, ownership of 79 square

miles of oil and gas and timber rights, and $45 million to

build a community and create employment, acceptance of the

offer would allow them to reach their social and economic

goals.
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Complaint by Grand Chief Donald Marshall (Senior),

on behalf of the Mikmag Tribal Society

Q.

What is the nature of the complaint by Grand Chief Donald

Marshall (Senior), on behalf of the Mikmaq Tribal Society to

the United Nations' Human Rights Committee (HRC)?

A.

USE WITH CAUTION as matters still under HRC review are

considered to be confidential

Grand Chief Donald Marshall (Senior), on behalf of the

Mikmagq Tribal Society, submitted a communication in March

1987 which said that its right as a people to self-

determination, under Article 1 of the Covenant on Civil and

Political Rights, was infringed when the Prime Minister did

not invite it to the First Ministers' Conference (FMC) on

aboriginal rights, which was being held later in March 1987.

Since then, Grand Chief Marshall has submitted a series of

further communications about other concerns, including

treaty rights, fishing, moose hunting, and socio-economic

issues.

Q.

What is Canada's reaction to the HRC's decision that Grand

Chief Marshall's complaint is not admissible? Does this

mean that the Mikmag Tribal Society could be invited to the

next FMC on aboriginal matters?

A.

We are pleased that the HRC has found that the Grand

Chief's complaint, under the International Covenant on Civil

and Political Rights, is not admissible and does not warrant

further HRC consideration.

Our position is that it is, quite properly, the prerogative
of the Prime Minister to determine suitable representatives

to be invited to participate in FMCs.

With respect to future FMCs on aboriginal matters, it is

expected that the four national aboriginal organizations

will continue to participate and represent the interests of

aboriginal Canadians, as we pursue the issue of a

constitutional amendment on aboriginal self-government.
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Q.

What is Canada's reaction to the HRC decision that Grand

Chief's Marshall's complaint is admissible?

A.

Canada is disappointed that the HRC has found that Grand

Chief's Marshall's complaint is admissible and should be the

subject of further examination by the HRC.

Canada certainly believes that reasonable processes and

remedies are available domestically to address the Grand

Chief's concerns.

While Canada will, of course, be responding to the HRC on

the merits of the complaint, further comment would not be

appropriate at this time owing to the confidential nature of

the HRC process.

Q.

What is the government's position concerning the conflict

over hunting rights involving the Government of Nova Scotia

and Micmac Indians?

A.

The current dispute arises from a September 1988 Micmac

moose hunt on Cape Breton Island in which 14 persons were

charged with violating provincial hunting regulations.

While it is understood that the trial judge has dismissed

the case, this is a matter for further government

consideration and it would be inappropriate to comment

further at this time.



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi surl’accés a l'information

Both Decisions Against Canada

Q.

What is Canada's reaction to the HRC's finding that Canada

has infringed on the rights of Chief Ominayak and finding

Grand Chief Marshall's complaint admissible?

A.

Canada is disappointed that the HRC believes that Canada has

infringed on Chief Ominayak's rights and that Grand Chief

Marshall's complaint is admissible.

In the case of Chief Ominayak's complaint, the effect of

this decision is to encourage negotiations such as we have

been supporting all along. We have already told the HRC

that the Lubicon are entitled to a reserve and to a

reasonable standard of living and access to economic

opportunities. Further, domestic initiatives have been

underway for some time to deal with their concerns.

Canada has made a fair offer to the Lubicon and if the

Lubicon wish to fine-tune a settlement along these lines, we

invite them to return to the table. If they wish to pursue

their case through the courts, they are free to do so.

In the case of Grand Chief Marshall's complaint, as it has

been deemed admissible by the HRC, further comment at this

time would be inappropriate given that the HRC process is a

confidential one.

Q.

What is Canada's reaction to these negative determinations

and the implicit criticism of its treatment of its

aboriginal peoples? Does this not reinforce the findings in

the recent report of the Canadian Human Rights Commission

which characterized Canada's treatment of aboriginal peoples

as a national tragedy?

A.

Canada's regrets that the United Nations' HRC and the

Canadian Human Rights Commission appear to have

ignored the significant progress made by aboriginal peoples,

supported by government, over the last few decades. It

certainly is acknowledged that their socio-economic

situation does not match that of the majority of Canadians.

Serious measures are indeed required to counter these

longstanding problems and improve aboriginal peoples'

situation and the government is involved in a variety of
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Domestically, Canada's aboriginal people -Indian, Inuit and

Métis -have the same civil, legal and political rights as
other citizens, as well as special constitutional
recognition of their special rights which derive from their

descent from the original inhabitants of this country.

Real progress has been achieved in recent years, as the

result of the removal of discriminatory provisions under the

Indian Act as well as in areas such as education, social

services and economic development.

There are ongoing efforts aimed at strengthening the special

relationship between Canada and its aboriginal people, such

as through self-government community negotiations and land

claims negotiations. The government is committed to

continuing to work with its aboriginal groups toward further

progress.
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UNITED NATIONS HUMAN RIGHTS COMMITTEE (HRC)

The United Nations! International Covenant on Civil and

Political Rights came into force in 1976. It defines in more

detail, many of the rights of the Universal Declaration of Human

Rights. The parties to the Covenant agree that the rights

recognized in the Covenant apply without discrimination to all

individuals in its territory. The Covenant guarantees, among

other things, the right to life, freedom of thought, conscience,

and religion, the right to vote, equality before the law, and the

protection of minorities. The Covenant is a legally binding

treaty whose ratifying States pledge to observe its specific

rights.

Canada is one of 90 countries which have ratified the

Covenant on Civil and Political Rights, and one of 49 countries

which have ratified its Optional Protocol. The Human Rights

Committee (HRC) established pursuant to the Covenant: 1)

considers reports on measures adopted and progress made in

observing the rights enshrined in the Covenant, by States which

have ratified the Covenant; 2) considers communications from

individuals regarding alleged violations of human rights by

States which have ratified the Optional Protocol. The 18-member

HRC, which normally meets three times a year, is made up of

recognized human rights experts serving in their personal

capacity who are from countries which have ratified the Covenant.
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As a party to the Optional Protocol, Canada is subject to

HRC review of alleged violations under the Covenant which are

brought to the HRC's attention. Individuals who claim that any

of their rights under the Covenant have been violated and who

have exhausted all domestic remedies may submit a written

communication for consideration. State parties are expected to

respond to allegations and proceedings are to be treated

confidentially.

The HRC, in closed session, reviews the complaint and the

state party's views. Their decision on whether the Covenant was

respected in then forwarded to both parties. The HRC also

includes these views in its annual public report to the General

Assembly.

The United Nations' has no way of forcing Governments to

change their policies or practices. Persuasion is the only tool

available to the HRC to bring about improvements in respect for

human rights.
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Lubicon Lake

Background - Lubicon Lake Band Land Claim

The Lubicon Lake Band land claim dates to the 1930s, when

Indian families living in the Lubicon Lake area of northern Alberta

petitioned for a new reserve on the basis of Treaty Number Eight

of 1899. In 1940, the Government of Canada agreed in principle to

the request for reserve lands. The Province of Alberta agreed to

transfer 128 acres for each Indian to the Government of Canada for

a reserve in accordance with the provisions in Treaty Eight.

However, the transfer of land did not occur, therefore, the reserve

was not established, and in the 1950s the land ceased to be set

aside for the purposes of the Band.

In 1980, the Band filed a Statement of Claim in the Federal

Court of Canada against the Government of Canada and Alberta and

certain corporate entities. It alleged "aboriginal title" to some

8,500 square miles of land in northern Alberta, and sought one

billion dollars in compensation. In subsequent years several court

proceedings were commenced, none of which have been concluded due

to the Band's 1988 decision to boycott all litigation.

vee/2
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United Nations Human hts Committee Co t

In 1984 the Band complained to the United Nations Human Rights

Committee that Canada had violated the Lubicon's right to self-

determination on under Article 1 of the International Covenant on

Civil and Political Rights. In 1987 the Human Rights Committee

rejected the communication based on Article 1 but allowed the

communication to stand in respect of other possible grounds for

complaint; specifically under article 27, dealing with minorities,

“or other articles".

Towards a Negotiated Settlement

The Government of Canada has always contended that the Lubicon

Lake Band has a legitimate and outstanding claim. The Government

is committed to seeking a fair and just resolution of the claim in

accordance with its legal obligations to the Band, which flow from

Treaty Eight. It is the Government's position that the best

framework for attaining such a resolution is through negotiations

with the Band and the Province of Alberta.

Canada has made repeated efforts to get the Band to the

negotiating table. During the most recent negotiations between

the Lubicon Lake Band and the Government of Canada virtually all

of the Band's demands were met, either in full, or to the extent

that equal treatment with other Canadian Bands was approximated or

exceeded.

oe ef3
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The only major point of contention remaining between the

government and the band is a claim by the Band for approximately

$167 million in compensation for economic and other loses allegedly

suffered. In an attempt to permit resolution of the matters agreed

upon between the parties, the Government of Canada put forward a

proposal which would enable the Band to accept

Canada's offer in its entirety and still pursue the claim for

general compensation.

Status of Negotiations

The Government's offer to the Lubicon is still outstanding.

It provides a means by which the Band could maintain its culture,

control its way of life and achieve economic self-sufficiency.

These means can only be offered to the Band, however, they cannot

be imposed and to date the Band has refused this option. If the

Lubicon accepts the federal offer, they will receive:

a 95 square mile reserve;

79 square miles of oil, gas and timber rights;

$350,000 per family to develop community infrastructure;

$100,000 per family to develop an economic base;

an estimated $20,000 per year per family in regular federal

support programs

the right to sue Canada, within the ambit of Treaty Eight,
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‘Mikmag Tribal Society

Grand Chief Donald Marshall, on behalf of the Mikmaq Tribal

Society, complained to the United Nations Human Rights Committee

(HRC) in March, 1987 that its right as a people to self-

determination under Article 1 of the Covenant on Civil and

Political Rights was violated when the Prime Minister did not

invite it to the First Ministers' Conference (FMC) on aboriginal

rights, which was being held later in March. Since then, the

-Mikmaq Tribal Society has submitted a series of further

communications about other concerns, including treaty rights,

fishing, moose hunting and socio-economic issues.

Land and Treaty Claims

Canada is aware of the Mikmaq concerns and has processes in

place for obtaining redress for such claims. To date, one specific

claim has been settled and another has been validated for

negotiation. The Union of Nova Scotia Indians (UNSI) is attempting

to reopen discussions on a comprehensive claim which asserts a

continuation of aboriginal title in Nova Scotia.

Hunting and Fishing Rights

Two recent court cases (March, 1990) have affirmed the

aboriginal right to fish and hunt in present day Nova Scotia.
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Communications - Responsibilities

Topic Response

General Questions on the Minister of External Affairs

United Nations'

Human Rights Committee Press Office

| Patricia Low-Bedard
(613) 592-6488

Lubicon Lake Negotiations Minister of DIAND

Woodland Cree

Ken Colby, Negotiator

(403) 286-3411

Ruth Cardinal (French)

(613) 997-9885

Mikmaq Tribal Society Minister of DIAND

Roger Gagnon

(819) 953-3180

Details of Process Minister of Justice

Martin Low

(613) 957-4944

Canada's Treatment of Minister of DIAND

Aboriginal People

Roger Gagnon

(819) 953-3180
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To: Distribution List

Clarification -

Updated Communications Plan

Possible UN Human Rights Committee Decision
Lubicon Lake Band Complaint

1. Further to my letter of March 15, 1990 to which was

attached a copy of the above noted communications plan,

the parameters within which Canada is prepared to have

the band accept its offer and then pursue a claim for

further compensateion in the courts, requires

clarification. Reference is made to this proposal on

pages 3 and 13 of the Communications Plan.

In this regard when responding to media and public

enquiries, it should be emphasized that Canada would be

prepared to have the band accept the $45 million offer,

and then sue for further compensation but within the

ambit of Treaty #8 only. Canada would not, for

instance, be prepared to have its offer accepted while

leaving open the possibility of a lawsuit for

compensation based on unextinguished aboriginal rights.

22/2

Canada
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2. While we mention on page 6 that the band will likely

attempt to use any ruling to raise negotiations to the

ministerial or prime ministerial levels, we did not

focus on this matter in the Communications Strategy.

Our objective in communications must be to keep the

focus of negotiations with the federal negotiating team

headed by Mr. Brian Malone, Q.C. This is consistent

with the position stated by the Prime Minister in

March, 1989 that responsibility for the Lubicon Lake

claim rests with the Minister of DIAND.

Ve Coulter
A/Director
Lubicon Lake Band

Litigation Support

Distribution:

F.R. Drummie M. Freeman

L. Long I. Weiser

M. Whitaker J. Ferguson

I.G. Whitehall, Q.C. F. Caron

M. Low D. Livermore ~~
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Updated Communications Plan

Possible UN Human Rights Committee Decision

Lubicon Lake Band Complaint

Enclosed for your information please find an updated

Communications Plan for a possible U.N. Human Rights

Committe Decision on the Lubicon Lake complaint. If you

have any comments with respect to the updated plan, please

contact the undersigned at 994-1241 or Mr. Ken Colby at

(403) 286-3411.

NM Glee
R.A. Coulter

A/Director

Lubicon Lake Band

Litigation Support

Attach. 
_

Distribution: F.R. Drummie

L. Long

M. Whitaker

I.G. Whitehall, Q.c.

M. Low

M,. Freeman

I. Weiser

J. Ferguson

F. Caron wy a

D.Livermore .

Canada
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me D ki Werner ea

SECRET

COMMUNICATIONS PLAN RE:

PROSPECTIVE U.N. HUMAN RIGHTS COMMITTEE FINDING

BACKGROUND

The UN Human Rights Committee is expected to rule

between March 16 and April 9, 1990 on a complaint by

the Lubicon Lake Indian Band that Canada has

contravened the Band's human rights by failing to

provide a settlement to its land claim.

The UN Human Rights Committee has two options:

(a) a "soft ruling". The Committee could find Canada

in breach of a specific article and urge the

parties to continue negotiation.

(b) a "hard ruling". The Committee could find Canada

in breach of a specific article and urge Canada to

remedy it. There is an obligation on Canada to

report its actions towards remedy to the

Committee.
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In its submission to the Committee, Canada stated that

it "recognizes that the Lubicon Lake Indian Band has

suffered an historical inequity, and that it is

entitled to a reserve and related entitlements.....

however, a remedy can only be offered to the band; it

cannot be imposed."

For this reason, it seems most likely the UN Human

Rights Committee will urge the parties to reach a

settlement.

Meaningful negotiations first took place from

November 1988 to January 1989. The Canadian government

met virtually all of the band's demands, either in full

or to the extent that equal treatment with other

Canadian bands was approximated or exceeded.

Ninety-five square miles of land, mineral rights on

79 square miles, community facilities for each family

living on the reserve (including housing, water and

sewage services, electrification, roads and a school),

and an economic self-sufficiency package valued at

$10.2 million were offered in full to the Band. On

the basis of 100 on-reserve families (Band estimate)
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and a government package worth a total of $45 million

(non-inclusive of land and mineral rights), this offer

amounted to $450 thousand per family.

The only major point of contention remaining between

the Government and the Band was a claim by the Band for

approximately $167 million in compensation for economic

and other losses allegedly suffered. In an attempt to

permit resolution of the matters agreed upon between

the parties, the Government of Canada put forward a

proposal that would, by its express terms, enable the

Band to accept Canada's offer in its entirety and still

pursue the claim for general compensation which it has

had in the Canadian courts since 1980.

In the following months, the Band made two inaccurate

but persistent arguments: the offer, as written,

did not clearly leave the right to sue and the

$10.2 million for economic development included

$5 million in projects which require regular program

approval by the department.
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On September 8, 1989, Canada clarified its offer by way

of letter to expressly reserve for the Band its right

to sue for compensation, and to provide $10 million in

cash to the Band for economic development purposes.

Thus, the two major perceived inadequacies in Canada's

offer have been fully addressed. There only remains

the band's demand for $167 million in compensation for

alleged losses.

In August, 1989, the Minister recognized the

Woodland Cree Indian Band, following petitions by some

360 individual native people in the Little Buffalo and

Cadotte Lake regions, approximately 100 of whom had

been claimed as members by the Lubicon Lake Band. The

new band has been characterized by some media and the

Lubicon leadership as a tool created by the Federal

Government to undermine the current Lubicon membership.

The fact is that there is significant dissatisfaction

among the Lubicon membership which likely will

intensify if the tactics employed by the Lubicon

leadership fail to produce progress.
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On October 31, 1989 (in a letter dated October 28th),

the Lubicon advised the Prime Minister that they intend

to exert jurisdiction over oil company activity "on

unceded Lubicon land" and that the failure of companies

to meet any of their conditions will make involved

projects subject to removal as unauthorized

developments.

In a further letter dated December 6, 1989, the Chief

asked that all negotiations to date be set aside and

demanded $170 million from the governments of Canada

and Alberta to settle the claim.

In the public's perception, the issue is now money and

the response to the band has been largely

unsympathetic. The Band now appears to be trying to

move public perception toward issues of fairness

related to its alleged inability to receive a fair

hearing in Canada. This is supported by recent public

statements of the Chief and his most recent letter of

February 10, 1990 to the Prime Minister. The Band is

positioning itself to take maximum advantage of a U.N.

ruling in its ongoing efforts to pressure governments

into a larger settlement.

003759



Document disclosed under the Access (0 informauon ACE

Document divulgué en vertu de la Loi sur l'acces a information

The Band's strategy has been to pursue a settlement

well beyond what a court likely would consider, through

public relations activity. It seems certain the Band

will attempt to portray a U.N. decision as a complete

vindication of its position and an endorsement of its

claims. It is also likely the Band will attempt to use

any U.N. ruling to raise negotiations to the

B. FUTURE COURSES OF ACTION

1.

ministerial or prime ministerial levels.

2. While an adverse U.N. finding creates an obligation on

Canada to report what actions it is taking to remedy

the breach, its principal value to the Lubicon Band is

its publicity value. Therefore, it is imperative that

Canada quickly define the U.N. finding for public |

perception, i.e., "Canada has said we have an

obligation to the Lubicons and we are trying to reach

an agreement with them - and the U.N. has accepted

that."
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The negotiating mandate has been defined as reaching a

settlement without setting an unacceptable precedent or

trampling on policy. The current offer to the Band

represents the full extent of the negotiating mandate,

approved by the Minister of Finance and the Cabinet.

In the absence of authority to increase it - an

invitation to resume negotiations must be couched in

terms that do not generate an expectation that Canada

is willing to consider significant improvements in its

offer.

The view of the negotiating team is that the Band will

not settle until it again tests the waters of public

opinion. If the government appears firm in its resolve

and if public opinion appears to hold that Canada's

offer is fair, the Band will have to return to the

table with more reasonable expectations - or risk

growing dissent and defection from its membership.

If Canada's resolve appears wavering or its responses

incoherent, the Band will draw encouragement and

continue its international publicity efforts, while

seeking resolution at the highest political level. The

negotiating team emphasizes that the Band has acted,

and likely will continue to act, in bad faith.
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Cc. CURRENT PUBLIC OPINION

No public opinion research has been conducted into the

Lubicon claim, specifically. Therefore, it is necessary to

superimpose the facts of the Lubicon situation on the most

recent body of research.

_ PUBLIC OPINION RE LAND CLAIM SETTLEMENTS

Percentage (1506 respondents)

TOTAL B.C. ALBERTA ONTARIO QUEBEC

Too Generous 1i 10 14 11 8

Generous 10 10 16 9 7

Fair 34 38 40 32 32

Unfair : 26 28 18 26 34

Very Unfair 8 10 6 10 7

Don't Know 10 4 6 12 7

Source: Angus Reid/Southam, October, 1989.

Another major piece of research done by Decima for the

University of Calgary in 1986, dealing with conflict between

native land claims and natural resources development, found

that nearly 40% of Canadians considered themselves unable to

respond - "I haven't given any thought..." (30%) and "Don't

Know" (10%). Of those who could respond, reaction 2 - 1 in

favour of the natives,
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This study also found that public sympathy to natives is

strongest when their demand is for land, and that support

wanes dramatically once the land issue has been resolved.

Against this background, it seems likely that, if well

understood, Canada's offer to the Lubicon will be perceived

as "fair or better" in Ontario and Quebec, and "generous or

better" in Alberta.

The coupling of the U.N. decision together with activity

such as a blockade on the ground, is therefore likely to be

a "one-week wonder", affording Canada the opportunity to

reiterate its offer and define the U.N. finding.

The Quebec media - particularly Radio Canada - are attracted

to any "international" aspect and seem particularly

concerned about Canada's reputation in Europe. It seems

likely a U.N. ruling will attract significant French-

language coverage in Quebec, as well as attention from the

English national media. This interest tends to wane

quickly, given the press of other issues and events.

003763



Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Lo/ sur l'accés 4 !'information

-~10-

COMMUNICATIONS STRATEGY

(a) Objectives

The objectives in all public communications should be to:

(a) define the U.N. finding as a confirmation of

Canada's stated position that we have an

obligation to the Lubicons and that we ought to do

everything we reasonably can to discharge it.

(b) emphasize that the U.N. finding is not a blanket

endorsement of the Lubicon claim nor is it a

demand for a blank cheque from Canada.

(c) position the government’ as being both fair and

firm.

(d) reiterate that Canada has never left the table.

Our offer provides the land the Lubicon wanted.

Further, the $45 million ($450 thousand per

family) offered to the Band is fair and would

remedy the social and economic needs of the

Lubicons. It allows the Band to continue to

pursue the additional $167 million (more than

$1.5 million per family) they claim they are

entitled to through the courts.
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(b) Themes

While the Committee can report either a "soft" or a "hard"

finding against Canada, the distinction likely will be lost

in the publicity following. In either event, Canada's

response could be along the following lines:

"The U.N. finding is not a blanket condemnation of

Canada, nor is it a blank cheque endorsement of the

Lubicon claims.

We told the Committee the Lubicons were entitled to a

reserve and to a reasonable standard of living and

access to economic opportunities - the Committee is

urging us to provide them.

But you cannot impose what the Band will not accept.

Canada has made an offer that would provide the Band

with a 95 square mile reserve, including ownership of

79 square miles of oil and gas and timber rights. And

we have offered $45 million to build a community and

create employment. That is the equivalent of

$450 thousand for each family the Band has said would

be living on the reserve.
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The Band has said it wants much more. It is demanding

$2 million per family. We have offered the land, and

$45 million to build homes and develop an economy while

leaving the Band the right to sue for more. That is as

far as we can go.

If the Lubicon wish to fine-tune a settlement along

these lines, we invite them to return to the table. If

they wish to pursue their case through the courts, they

are free to do that.

There is no doubt the Band lives under difficult

conditions - there are remedies available - but we

cannot impose them if the Band chooses not to accept."

An alternative response might be:

"We agree the Lubicon are entitled to a settlement -

but it is nowhere near the $2 million per family that

they are demanding. If they accept our offer, they

will receive:
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- a 95 square mile reserve

- 79 square miles of oil and gas and timber

rights

- $350 thousand per family to develop a

community

- $100 thousand per family to develop an

economic base

- and an estimated $20 thousand a year per

family in regular Federal support programs

- AND THEY WILL STILL HAVE THE RIGHT TO SUE

CANADA FOR MORE.

If they are truly concerned about the welfare and

living standards of their people, they should accept

our offer. If they are truly entitled to more, the

courts will find that."
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Spokesmanship

Media interest in the Lubicon situation is confined

principally to Calgary and Edmonton, with this interest

expanding to a national level as “events" occur,

although the Globe and Mail maintains a reasonably

| watchful eye.

To date, communications strategy has been to focus

spokesmanship on the negotiating team in the person of

Mr. Ken Colby, assistant negotiator. This strategy has

been adopted because |

(1) Public communication is a major part of the

negotiating process.

(2) The Band's tactics of exaggeration and

misrepresentation require a high level of detail

in response.

This strategy has been implemented on the

instruction of the Minister of Indian Affairs and the

Prime Minister's office.
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The Director General of Communications, DIAND, responds

on a factual basis to French language queries.

ad) Government Spokesmanship Upon Release of Decision

The announcement of UN Committee's findings may well

generate a Question in the House of Commons on Canada's

should be answered by the Secretary of State for

| international human rights reputation. This question

External Affairs. Any supplementaries on how Canada

intends to deal with issue in terms of negotiations

with the Lubicons or how Canada treats its aboriginal

people will be handled by the Minister of Indian

Affairs and Northern Development.

Subsequently, media inquiries are unlikely to focus on

the general issue of human rights, but to the extent

that they do, these should be handled by External

Affairs. Again, when media queries are aimed at

specific details of the Lubicon claim and the status of

negotiations, English media will be directed to
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Mr. Colby and French queries to the Director General of

‘Communications at DIAND.. All efforts should be made to

focus debate on the claim per se as quickly as possible

on Canada's position is highly defensible.

Ken Colby

March 15, 1990
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the Secretariat of the United Nations (Centre for Human Rights)

pragants its compliments to the Permanent Mission of Canada to tha

... United Nations Office at Geneva and hag the honour to transmit herewith,

for information and in order to complete the files of tha State party, a

copy of a letter dated 6 Nevembor 1985, transmitting a further submission

concarning communication No. 167/1984 (8. Ominayak and the Lubicon take

Band v. Canada), which is before the tluman Rights Committee for

consideration undar tho Optional Protocol to the International Covanant on

Givil and Political Rights.

The Sucreturiat lakes this opportunity t@ confirm the receipt af the

Permanent Miasion's note No. 6662/69, dated 8 November 1909, under cover

of which Ll Leanemittad an undated submission clarifying the State party's ve

earlier submission of 1 Saptamber 1969 in respect of communication ,

No. 167/1986.

. §& January 1096
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Mc. Jakob Th. Moller
Chief, Communications Unit

Centre for Human Rights
United Nations office
CH-l3l1 Geneva 10

Switzerland

RE: Communication Ne. 167/1984

Dear My. Moller:

Enclosed please find a copy of a letter dated October 28,

1989, fram Chief Bernard Ominayak to Prine Winister Mulronay

informing the Prime Minister that the Lubicon Lake Band has .

aseerted jurisdiction over the Band's aboriginal territory and

will take regulatory action with respect to the ofl development

within its aboriginal territory.

The Band has bean driven to thase meanuras as a result of ,

the following:

The winter season brings tha advent of another

development season in northern Alberta (as the

Committee has been informed in past submissions by the

VUNCLAS | NONCLAS

rt Qos
AAG < CEE //
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Band, winter is tne prime devalopment season in

northern Alberta);

2. The desperate circumstances in which the sand finds

and :

3. Thea lack of negotiation or other meaningful discuesions

between the Band and the Federal Government since

January 1999.

The Band has requested that this information ba forwarded to

the Committee so that the Committee may ba informed of current

devclopments in Canada. The Band continues to look forward te a

decision by the Committee during its current session.

itself and of which the Cemnittee has been informed:

As always, the Band wishes to express its highest regards to

the Secretary~General of the United Nations and its continuing

gratitude for the kind consideration of the United Natlans

Committee on Human Rights and of the staff of the Centre for — “

Human Rights.

Pleasa contact ma if you have any questions with respect to

this communication.

Spain S afk —
assica 8. Lefavra

JSL/eks

|

Yours truly, |

|

|

|
|

Enclosure
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Lubicon Lake Indian mation
Lizele Buffale Lake, AS

BEST AVAILABLE COPY 493°629-3945
_ WAKI 493-629-39359

Mailing address:
3536 - 146 Seceet
Edaacnton, AB TEI LAA
443243665652

FAX: §6034437~0739 .

Qceater 28, 1989

The Hon. 8. Mulroney

Prime Mintater

Government of Canada

Ottawa, ONT

Dear Me. Prime Minlater:

Your Government faa exclusive conseiensional cesporetoiiiey in
Canada fcc aegortaring a settlement of uncedad Lubiaen {and
rights. It algo owns an oii company operating ia undeded Gubicoa
verrcitory called fecro<Canada.

People accoss Canada and around the wocld knaw that your
Government Sas nevec angagad in serious, good-faith negoriation
of uncedwd Lubicom land rights. SRaener 1¢ has only used the
pretensa@ Of sertous negotiations so set che stage for a deceitful

propaganda campaign dagigned ta publicly diseredit the Lublcan
people, and fer an on-the-ground political caagaign designed ta

tear Lubleon soelety apart.

tn eddition to Canadian Government etfores to publicly discredit
tha Lublcan people and teas Lubleon society apare, Pederally~
owned Detro~Canada -- operating both on ita own and in :
conjunetion wlth other ofl compenies -~ has been conduczing "

illegitimate oll davelopmeng activities on unceded Lunican land. .

These itleqitimace ail davalopmant aceivieies have been
ocucwading withoce the consent of the Lubicon people, and have
caused great and irceparable damage to tha tradicional Lubsicoen
aconeny and way af iife, Mereaveas these illegitinate ofl
development aanivities both violate and undermine rightful
tubdieen jucisaiation ovec unceded tublcon tarrlearcy..

Thece's of course nothing chae tne Ludieon people can do to force

yOU or your Governtent to canduct Canadian affaizse of state with

decency, nonour and integuity. However, if we can't protect our

legitimate aboriginal land cights through « negotiated satrlemene
with the dovernaenct cf Canada, there ara enings wnich we ean and

will do to anforce our sightful juriadiesion over our unceded

traditional tereritery «- Gtarting with illegitimate oft
development activity in our unceded traditional territory being

eonduceed By Petco-Canada and other of: cospanies working in

_ LAS NONCLAS
7 hes y
38

PASE Org i/
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geajunation with Petra-canade.

Effective November GL, 1949, Fedecally~-owned Petro-Canada, and
oches oi. companies vorting in conjunction with fadecally~owned
PetcoeCanada on unceded Lusicon land, nave thicty (38) @ays te
ouradin setzosctive opersking permits and luaaus from the Lupicon
people, and to make sccangements for the paymene af royalties on
cesources extractud <-- both pase and tueuce. Approval of such
Fetsoactive opecaecing pecuaiza and Lesges will be subject to
coapliance with Lusteon environmental grotection and wildlite
aanagement lews, a3 determined by an appcapciate Lubieon
ragulation agency established faz that purpose, and may be
cancelled for vilelation of said laws. Failuce to meet any of
chese condiciong will make involved projeces subsect to ceraoval
a@ Unsuthorized duvelopments on unceded Lubicon cereltory,

Sincesaly,

| . Barnasd Ominsyar, cried
tubicen take Indian Waetion

cect Mr. W.8. Bopper, petro-Canada Board Chateman and ¢hiet
Sxecutive Officer

The HOR, Gatey, Dremier, Government of Alberta
The Won, J. Turner, Leader, Federal cféigkal Oppositian
The Ron, BE. Groadtent, Leader, Pederal New Semoceacic Party
Ma. Othel Blondia, ¥.8., Liberal xhoriginal Affates Critic
Me. Robect Skelly, M.P., HOP Aboriginal aA¢faizs Critic
Me. R. Mactin, M.L.A., Leades, New Dewocracic official

Opposition
+ be Decore, M.L.a., Leader, Aibecta Literals "
+ 3. Rawkesworth, M.L.A., WO Aboriginal Affeira Ceitia
«Ms Taylor, MeLeke, Liberal Aboriginal Affaics Cristie
» @ SBeagmus, Rational ¢hied, Assenbly of Firat Mations
» Jann amagoalik, {nuit Comaitcee on Rive [ssueg

Mz. Zeoadee wungak, Inuit Comeitsee on Native Issues
Re. DOnGId Rojas, Vice-President, World Couneidi of

indigenous Ppeaplas
Mc. Jim Giaclaiz, Deesident, weetiy tational Coune!l
President, Native Gouneil of Canade
Readers of Provinciel Aberiginal Associations
All Chiets of aAlbeztsa
Ali Sign acertes to Treety Alliance of Woven american

Aboriginal Yations

Ms

My

me

uy

y NEIAS 1 NONeLAS
t DOo~
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Dear Mz. ven
nctoses' Leaae find a copy. af @ latter dated Octeber 28

1989 “| Prom chikt Bernard oainayak to Prime Minister Mulroney
informing the vine Minister that the tubicen’ Lake Band has

ascerted jurdd action over the Band's aboriginal territory an
will bake regu atory action wita vespeot to the oi] develope:

ma Rights
Otsiae

16

munication Wo. !167/2984

within its ebdriginal territory.
: t|

Ine Bana has been arivon to these measures as a result of
the following:
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yeas Season brings the advent ef ancther

opment season in northern Alberta (as the
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VAN N@SS, FeLoman, SUTCLIFFE & CURTIg

BEST-AVAILABLE COPY Band, winter is the prime aevelépment season in
northern. Alberta):

2. Tha|desperate circumstances in which the Band finds

itself and of which the Canmittea has been infarmed:

‘and ;

3. The lack of negotiation er other meaningful eiscuasions
waa the Band and tne Federal Government since

Janvary 1989,

1

The Band has requested that thia information be forwarded \tc

the committee! o that the Committe may be inforned of curre

Guvalcpmants {nm Canada. The Band continues to look ferward to la

dasision hy th Commitrum during its current session,

I
As aways the Band wishes to expresa ita highest regards ito

the ¢

gratitude fox! Kind consideration of tha Gnited Nations

Commigrae on Human Rights and ef the ataff af tha centre for

ecratary+ aneral of the United Nations and its continuing

Hunan Righta.

i

aLease contact me if you have any questions with respect! to
thie communication.

: | Yours truly,

to ’ . acsics 3, Lefavre
JBL/8ks : i
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: 493-639-3545 ne
PAXt 493-629-3999

Mailing addraga:
3538 - 196 Straet
Bdacnson, AR TEI 1A4
493043625652
VAX) = 643043709949

Dctober 24, 1909 .

THe Hon, B. Muatoney
Peima Miniscac
Gévernment of Canada

sttawa, ONT

Deac Me, Prime Hinisters

Your Government haé exclusive constisusional cesponsisilicy jin
Canada 4He negorlariag a@ settlement of unceded Ludiean pand
cights, t 4laq0 owna an oii company operating in unceded sunicoa .
terricezy called FecroeCanada.

Fecple acrosa Canada and around the world know shas your
Governmens haw Aaver angaged in serious, good-faith negociation
of unceded tuoicon land eights. Rather ie has only used)ote

° precensaio? serious negotiations to sek the stage for a deceitful
propaganda campaign designed to publicly diseredic the Lubican
people, and for an Onethe ground political catpaign designed jca
sear twptpen society apart.

In addition to Canadban. Governmene a€ferts ta publioly discredis
the Lubicen people and tear Lublcon soalety eapare, Paderaily-
ewned PtrovCanada «© operating both on ita own and iia
aonjuncedan with athec off companias «= has been conducaing
tliegitimace sil developmene acaivigies on unceded tublean Land.

These ilegitinase cil development acelulcles have deen 0

weoseediing without the’ consent of the Lusicen people, and Rave
caused gpaac and icceperable damage to the traditional Lusiaan
economy land way of lite. Marceaver enase iliegicimate| ail
develapmene aceivizias both ¢iolate and undecmina frighe ful

bubLewn jueiadianlen eves unneeded Subleon territory.

These's of sourse nothing that the Lubleon people can 46 ro ferce
yOu OF Y@UF Government to conduct Canadian affaize of sease with
decency, ‘honours and iategeity. However, if we can't procece ous

legicimace aboriginal land cighta through @ negosiaced settlement
with the Goveranens of Canada, tnare are things which we ean and

wile 40 52O @NEORS@ cus signeful yuriadiecion over cur unceded
beaditlgnal serzitory e¢ atacking with tLhlagielmace) oli
develogment activisy ta ous uncadad traditional tessivory deaing
conducted] by PatcaeCanada and ether of companies wearking jin
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aeojuncetan with PassoeCanada.

Bifestive November Gi, 4309. Faderaliy-owned Petro-Canada, and
ceher off, companies warkiag in conjunctlon with federally~awned
Peceo-Cansda on uncéded Luatcon land, have tnisey (36) Gays! to
Obsain yetroaeuive opesacing satmics and leasea from the Lupicoa

peopte, and %@ make aszingements fac ene paymenc of royalrina| on
resQurces extracted -- | seth pase and fusue@. approval at js on
careceative operating peenise and Leases will 30 subjece| ta
compliance with Gubicon envizoamental protection and witdites
manageniont laws, as determined By an Spprapelate Ludigon
tegulation aqeney esdabiiahed for thas purpose, and may! be
Gancelied for vieiseian of said Jews, Paiiuve so nest sny| of
these ecandisions wilt mata involved projecta subject to: canavel
as uneughorsaed develogments an unceded tubicon beceitory,

i
‘

Sincerely,

See
. Sernacd Guineyak, Caleé
i Gudigan bake Indian Wagon

eer Ne. W.. Kopper, petra-Canada Board Chaisman and ichiee
i T gueousive dfficer

The Kos, Gatty, Peemias, Government of Alberts
: He Hen. 3, Muenoe, Leader, vederal Official Oppositian
: a Ren. E. Beoadsent, Leader, Federal Yew Sacocestio Pat

i @. fthel BSlondin, H.P., uiperal aAvoriginal Asfaira Cae 4

{

ay
a

» Rober: Sally, HP.» NOP Aboriginal Attaizs Crici
. R. Mareia, MLA, Leaders, How Demeeratia Of41
Oppositien = i .

1 be Dacore, MiL.A., Leader, Alberta Liberals
a Be Hawheaworth, KVL.A., NO Aboriginal Affairs Geiti
» Ma Tayler, MibeAer iheral Amariginal Affgaics Cokes
. o

' Mi ai

¢

G. Svaemus, tatlanal ¢hief#, Ansembly af First vat
SOMA Meagoalikx, tnute Comaiteee on Native Leaues
dehadea Nungak, trule Comittee on Native Lasues

+ Bonmald Rojas, vieawdrenidants. World Ceuncil of
| Yndigeneua Beopias

o im Gineleic, President, Megla National Couneil
President. Wativa Couneds) of Canade ‘

: ° faders of provincial Abociginal Agdoglations
i ar Chiats af Alberta

PR. FRREREE -2 4.
Ll signacariaa tn Treaty ALijlance of Worth American

Aboriginal Nationa
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