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STATUS OF LUBICON LAKE CLAIM

BACKGROUND

In 1933, the heads of fourteen Indian families living near Lubicon Lake petitioned the
federal government. They stated that they were weaty Indians and mosuy members of the
Whitefish Lake Band, which had received a reserve in 1908, However, the families said they
lived apart from the Whitefish Lake Band and that they wanted a reserve of their own at
Lubicon Lake. '

In 1939, the government agreed to recognize them as a band and to provide a 25.4 square
mile reserve for their populadon of 127 people, in accordance with the provisions of Treaty 8.

The Second World War intervened and, in the years following, the claim was not purstied.

During this period the bund was meated like all other bands. It received. government' support
for housing, band salares and adminisaton, education and social assistance.

THE LUBICON CLAIM

In 1980 the Lubicon Lake Band filed a statement of claim in the Federal Court of Canada
against Canada, Alberta and various oil companies.

The Lubicon claim was in three parts:
- they had aboriginal ttle; failing that,

- they were within the Treaty 8 arca and were entitled 10 a settlement based upon its
benefits; and failing that,

- they were promised a reserve which they had yet to receive.

FQ m qu":)'
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[n their statement of claim, the band maintained thar it represented approximately 200
people who sought dtle to 25,000 square miles -- approximately 10 per cent of the province
of Alberta -~ along with $1 billion in damages, Since the federal court can only hear actons
against the federal government and its institutions, the band later initated a second action

against Alberta and 11 oil companies in the Alberta courts. :

The band’s billion dollar ¢laim, and a later demand that oil and gas activity be shut d.own;
captured the attention of the media.

The federal govemment has not accepted the band's claim to have aboriginal tide --
thereby refecting their claim to 25,000 square miles -- since aboriginal rights to land had been
dealt with by Treaty 8. It is, therefore, the second or third parnts of the claim which Canada
has accepted and has been wying to sertle,

The basis of the claim is found in Treaty No. 8, signed in 1899 between the Federal Crown
and the Indians of Northen Albena, among others. The Treaty provides for one square mile
of land for a family of five, or 128 acres per Indian, plus other benefits. Both the federal and
provincial governments acknowledge that the land'is owed and that the Treaty claim is valid.

The main obstacle to final settlement is the band's continued demands for monetary
compensation,.

Albera has offered the Lubicon Lake Cres 95 square miles of land for a reserve, inclusive
of mines and minerals. This meets a demand of the band and has been accepted by it. It
would create the sixth largest reserve in Alberts, even though the Lubicon Lake Band is only

- the 29th largest band in the province. '

In addition, in a formal offer made in January 1989, Canada offered $34 million to build a

new community including up t0 133 new houses, a band office, sewer and water system,
- community hall and school. Canada also offered to provide another $10.4 million for an

economic development package, all of which would not prejudice any further court challenges
the Lubicon Band might launch to win additional compensation under Trearty 8. '

Both the Alberta and Canadian govermnmeats have wied repeatedly (o resolve the claim.
Numerous attempts have been made to settle outstanding differences but to date all offers
have been rejected. Formunarely, land is no longer an issue as the band has agreed to the
provincial offer of 95 square miles to create a reserve.

Compensadon is the remaining issue in this dispute. Both governments are offering a total
of $15,000,000 to be used for socio-economic development without resmiction oa its use.
There would be no tax on any of these funds.
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The band now seeks $170,000,000. Its case against Canada is a demand for the band’s ,

she  Hf programs and services since 1899 -- an issue which Canada has invited the band to
pursuc in the courts. The Lubicon Lake Band has refused to do this.

ln 1984, it started an appeal to the United Nations Human Rights Committee, The
Comrmittee’s finding confirmed what the Government of Canada has already acknowledged -2
that an obligaon 1o the Lubicons exists which must be settled.

The Human Rights Commitiee found that the offer which Canada has already made to the
band is fair and reasonable and would meet any obligation Canada has under the International
Covenant on Civil and Political Rights.  After examining the facts, the U,N. agreed that the
government offer to the Lubicon Lake Indians is an appropriate remedy. When this decision
was released in May, 1990 the Minister for Indian Affairs and Northern Development, Tom
Siddon, indicated the government’s desire to resolve this marter and expressed the hope that
band leaders would accept the offer. -

The Lubicon leadership has so far refused. The government cannot impose a settlement on
the band.

Operatons Directorate
Communications Branch
DIAND
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CENTRE POUR LES DRQITS DE L'HOMME CENTRE FOR HMUMAN RiGMT 3

i L ¢
Taletax: (022) 7339873 Paisis des Natiors g\ , g

Télégrammes: UNATIONS, GENEVE CH .~ 1211 QENEVE W0
Télex: 28 98 96
Téléohene: 734 8011 7310213 .
REF.N*:G/SO 215/51 CANA (38) UNCLag NONG
167/1984 | YT 2 % “Las
- -~ -
BEST AVAILABLE COPY - | & OFipe ':F-l
I HOI A !
L BEHROS L g |
- B |

TR e e e

The Secretary~General of the Unitad Mations presents his complimant: to

the Permanant Representative of Canada to tha United Nations Office at lenava

«s«+  and has the honour to transmit harewith, the text, in English and in Frarch,
of the viaws adopted by the Human Rights Committee on 26 March 1990,
concarning communication No. 167/1984, submitted to tha Committae uncer the
Optional Pratocol to the Intarnatiocnal Covenant on Civil and Political iights
by Barnard Ominayak, Chief of the Lubicon Laka Band. The taxt of two
individual opinions is attached to tha Committea's views,

In accordance with the establishad practice of the Human Rights Comn:ttee,
the taxt of tha views and of the individual opinions appendad thareto, a3
contained in documant CCPR/C/38/0/167/1984 will be mada public.

{

. : 27 April 199&54/?}
' 4://
LV

/
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_ FRANCAIS

ORIGINAL : ANGLAIS

.ﬂ._- S
COMITE DES DROITS DE L'HOMME
Trente-nuitiéme ssasion
DECISIONS
Commupigation No 167/1944
: ie par s ' Berzard Omizayak, Chef de la baade du lag Lubicon
(représenté par un avocat)
AR _pom de ¢ La bande du lac Lubicon
Etaf paztie goncerng : Canada
‘Date de la commumication : 14 février 1984
Sfdrenceg . Décisions antérieures - CCPR/C/WG/23/D/167/1984

(décision 4w 9 novembre 484
prise en appliecatioun de
l'arcicle 91)

- CCPR/C/27/D/167/198¢ (dézision
provisoize du 10 avril 1936)

- CCPR/C/30/D/1687/1984 (désision

' du 22 juillet 1987 sur La

racevabilizé)

- CCPR/C/36/D/167/1884 {nuurelle
décision provisaire, du
14 juillet 1989)

Date de 13 orésente ‘
décigion 26 mars 1990

Le 28 mars 1990, le Comité des draits de l'homme a adopcéd le Zexse ds sos
constatations, conformément A 1'article S, paragraphe 4 du Protocole facultazeif,
concernant la communication No 1§7/1984. Ce texte est reproduit ea azaexe zu
présent document. . :

* Rendu public par décision du Comité des droits de '1'homme.
m

90-08170 84774 (P) Lo
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CONSTATATIONS DU COMITE DES DROITS DE L'EQME (arTICLE 8, anaéaxnuza
DU PROICCOLE FACULTATIF CONCEIRNANT LEZ PACTE INTERIATICNAL RELATIF A%
DROIIS CIVILS ET POLITIQUES) - TRENTE-SUITIEME SESSION

.

coRceraant
La_communicatiga No 167/1944

Prégentée war : Le chef Derzard Ominayak et la bande du lac Lubizon
(représeatis par un avocat)

Al _nom de La bande du lac¢ Lubicon

=Y VX sh Caznada

Rata de la communicasiop : 14 février 1984 (date de la communicaticn zitiale)

Rate de la décision sur

la _recevahilitsg : 42 Juillet 1987

, créd en vertu de 1'article 28 du Facta
interzational relatif dux droits civila et Folitiques,

Réunl le 25 mars 1950,

Ayant _achevd 1'eszumen do’ la communigacion Ne ia't/uu. présentée par Lo chef
B. Ominayak et la bDaznde du lac Lubicea en spplication du Protocole facultacif
cozcarnant le Pacte internacionsal relatif aux droits ecivils et poltiques,

de toutes les lnformations §erites gqui lud ont é%8 fiurnies
par l'auteur da la commupication et par 1'Etat partie,

'Adma le texte ci-apr'u 3

Comstatations présezsées en applicasion de l'article &,
| paragragke 4. du Pracocole faculmatif v/ ‘

1. L’autaur de la communication (premiare lettre datée du 14 ﬁvr.hr 1984, et
lettres postéricures) est le chef Bernard Cminayak (ai-aprés appelé 1'muteac), de
la bande du lac Lubicom (Canada). Il est Teprésenté par un avoeat.

2.1 -L'auteur fait écat de violations, par le Gouvesrnement cansdien, du droie que

possdde la bande du lac Lubicoz de dispozer 4'ella-méme eC., en vertu de cu iroict,

- da ddtarminer librement sos statut politique et poursuivre son Qéveloppemunt
dconomique, social et gulturel, aiasi que de oz droit de disposer de ses richesse:
et raessources naturelles et de e pas étre privie de ses propres moyess du

_subsistance. Cas violations seraieat contraires sux obligations comtractiaes par lo

Canada aux terzes das psragraphes 1, 2 et 3 de l’asticle premier du Pacte
intersatiounal relatif aux droits civils et politiques. Lo :

2%/ 'Les textes de deux opinicns individuelles soumis Tespectivement par ‘
MM, Nisuke Ando et Bertil Weanargren.figureat ea appendics.
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2.2 Le chef Ominayak dirige et représente la bande du lac Ludicon,
des Izdiens cree vivant a 1l'istérieur des frontidres du Canada. dans la precLace de
l'Alberta. Ceux-ci sont soumis 3 la juridiction du Gouvernement fédéral du lanads,
prétendument en vertu de la tutelle exercée par le Gouvernemeat canadies su: les
nations indienmnes et leurs terres situées en territoire canadien. La baade du lac
Lubicon, gui a comscisnce de soa ideatité, comstitue un groupe écoromigua e~
socio-culturel relativemeat automome. Depuis des temps immémariaux, ses menares
habitent, chasseat, pécheat et pratiquent le commerce des fourrures sur un
territoire de 10 Q00 kilometres carres en Alberta du Nord., Comme son tersitisire
est difficile @'acces, jusqu'd une date récents elle a eu peu da comtacts svse des
non-Iadiens. Les membres de la hande parlent essentisllement le cree. Norhreux
sont ceux quli ne savent zi parler, ai lire, ai écrire 1'anglais. La bande consezve

sa culture, sa religiom, sa structura politique traditionnelles et son ico:snie de
subsistance,

qui recroupe

2.3 Par la loi sur les Indiezs de 1970 et le Traité No 8 du 21 juia 1899
(concernant les droits fonciers des aborigénes es Alberta du Nord), la Souverzement
canadien aurait reconou le droit des hadbitamts origizels de cette tégion 2
poursuivre leur mode de vie traditicnzel. Malgré ces lois et accords, le
Gouverznement canadien a sutorisé le Gouvernement de la proviace de 1l'Albert: i
exproprier le territoize de la bande du lac Lubicon au profit a'imtéracs di .
socidtés privées (octroi de concessions pour la prospection de pétrole et ¢ gaz).
Le Canada est accusé d'avoir ainsi violé le droit de la Dande A détezminer
librement som statut politigue et i poursuivre son développement éconemiqur, social
ot cultursl comme le garantit le paragraphe L de l'article premies du Pacts. Cui
plus est, les activitdés de prospection de ressources énargétigques aur Js =arritoire
de la bande violeraient le paragraphe 2 de l'article premier du Pacte, qui aceorde
4 tous les peuplaes le droit de dispoger de leura richesses et ressources
naturelles, En détruisant 1'emvironnemezt et eaz sapant l'assise ¢cosomique de la
bande, elles priveraient la bande de ses moyens de subsiztance et de la jouissance

du droit & l'autoddtermination garantie par l'article premisr du Pacte.

3.1 L'auteur déclare qu'il z'a écé recouru Pour cstte méme affsire 3 iusuize autre
procédure d‘enguite latermationale cu de réglement iztersational.

3.2 Pour ce qui est de l'épuisement des recours internes, il est déclaré que la
bande du lac Lubicon contiznue de faire valoir ses revendicatious par la4s voies
politiques et juridiques internes. L'administration et les représeatants les
gocidtés pétrolisres se serviraieant des moyens politiques et juridiques Q. spemisles
au Canads pour empécher et retarder les actions en justice de la bande Juieu'a <9
que celle-ci finisse par ne plus pouvoir défendre sa cause, parce que si e
développement industriel de la végion, qui S'accompague de la destruction ¢ milieu
écologique at de 1l'assise écomomique de la hande, se poursuit au rythme a:tuel,
celle~ci ne pourra pas survivre longtemps en tant que nation.

3.3 Le 27 octobre 1978, des raprésentants de la bande du lac Lubicom ont déposé
aupres du Secrétaire de districe ckarge du cadascre de la province de 1'Alverta ure
demande de notification d'epposition (gaveat) qui informerait toutes las parcies
intéressées par les terres en Question que la bande revendique un titre de
propriétéd ahorigéne sur ces terres, comme -le prévoit la loi sur les titres fomciars
provinciaux. La Cour supréme de 1'Alberta a regu les conclusioas présontsss au ucm

gr
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du gouvergemeznt provimncial, qui vomt 3 l'enmcontre de la notification d'epposizian,
et celles présentées au nom de la bande du Lac Lubicom. Le 7 septembre 1976, la
Procureur général de la province a déposé une demande d'ajournmemexnt, dans l'at-sute
du réglement d'une affaize similaire. Il a été fait droit a ladite requite. 2

25 mars 1977, le Procurdur gémiral a toutefois présemté i la législatuce
proviaciale un amendement A 1a loi sur les titres fonciers visagt i empécher 1:
dépér de notifications d'opposition; 1'amendement a été adoptd avec effec
rétroactif au 13 jamvier 1975, soit une date antérieure au dépdt de la motificiution
d'opposition par la bande du lac Lubicom, Dans ces conditions, la procadurs
eagagée devagt la Cour guprime, a'ayant plus de raison d'étre, a éve agmulés.

3.4 La 25 avril 1980, la bande a introduit ume action aupres de la Cour fédérnla
du Canada lui demandant de déclarer son dzoit sur ges terres, a leur utilisatiour et
au produit de leurs ressources naturelles. L'action contre le gouverzemest
provincial et toutes les sociétés pétroliéres a l'exception d'une seule
(Pétro~-Canada) 3 été rejetde pour uae question de conflit d'aceribution, L'ac:isn

assignant en justice le gouverzement fadéral et Pétro-Canada a été déclarde
Te¢svable.,

3.5 Le 16 février 1982, ume -action a évé introduite aupres du Court of Queen':
Sench de 1l'Alberta, demandant l'adoption d'une ordonaance consecvatoirs pous
arrédter la mise en valeur de la zone jusqu'a ce que les questions relatives au
droit revendiqué par la bande & ses terres et 2 gas ressources zaturelles zieu: d=4é
réglées. Le but principal de l'ordonnaance. déclare 1'auteur, écait d'smpécher le
Gouvernement de l'Alberta et les sociétés pétrolidves (c'est-d-dire les défendeirs)
de continuer & détruire le territoire traditicaunel de chasge et de pidegeage dn 1la
sation du lac Lubicon. Cela aurait permis aux populatioas sborigenes cree du lic
Lubicon de contizuer & gagner leur vie e¢ assurer leur subsistance en chagsan: fans
ls cadre de leur genre de vie traditionnel. Selos la commumication, la Cour
provizciale s’'est abstesue de rendre sa décision durant pras de deux ans, epiadant
que les prospections de petrole et de gaz se poursuivaient, en méme temps que la
destruction accélérde de l'assise dconomique de la bande. Le 17 novembre 198:, la
demande 4'ordonnance conservatoire a été rejetéde et la bands, bien que sang
resgources financieres, 8 été ultérieurement condamade B payer tous les frais ce

. Justice et honormires d'avocats afférents & 1'action.

3.6 La ddcision du Court of Queen's Bench a fait 1'objet d'un recours devant la
Cour d‘appel de 1'Aldberta. La Cour d'appel a rejeté ce recours le :

1l janvier 1585. Dans som arrét, la Cour d'appel & admis avec la jugidicticn
inférieure que .la reveadigation de la bande tendant & obteair un titre de pro:riséeé
aborigéne sur ces terres soulevait une importante question de droit qui dsvei: dtre
tranchée par un jugement, Blle a néacmoins estimé que la aatien aborigene du lac
Lubicoz ze subirait aucun dommage irrdparable si la mise ex valeur des ressources

Se poursuivait intégralement et que, tout pris ea coasidérationm, il y avait dunc
lieu de refuser l1'ozdonnance.

3.7 Les défendeurs, diclare l'auteur, se sozt efforcés de convaincre la Conr que
las populations aborigenes du lac Lubicen n'ont strictement aucun droit du'

possession au regard de 1'une quelcongue des terres dont il s'agit, c'est-d-lire en
' toute logique, au reqard de leurs habitations mémes. Sur ce poiat, la Cour :

loore
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dédclaré que toutam tentative d'expulser lea mambres de la bande du lac Lubi‘on de
sa3 résidences pourrait effectivemeat doaner lieu & des mesures conserviatsiras
d'urgeace. tout comme une teantative visast & lui interdire d'accéder A jes
cimetisres traditioanels ou sutres lisux communautaires, oy a8 ses zones de chasse,
Dans sa requéte, la bande du lac Lubicon, alléguant 1'interdiction 4'ac:ies 3 toures
ces zones, a etayé ses dires pac des photographies qui illustrent l'énendu:
dommages et par plusieurs déclarations sous sermest non contestéas.
négligeant les preuves fournie par les demandeurs, a conclu que ceug-
pas demontrd que les défesdeurs aiext pris, ni méme mezacé de
dont il s'agit,

des

Mais :a Cour.
ed n'uvaiens
prendre. les resurae;

3.8 L'auteur déclare que la Cour d'appel a, en droit, fondé sa décision suz sa
propre définition du dommage irréparable. Le critére ratenu est e le dormage
doit &tre tel qu'il ae prédte pas & um recours équitable et raisonsable devist un
tribunal et qu'il y aurait déni de justice & refuser de procéder i 1'injouzction.
L'autsur estime que la nation du lac Lubicon a mamifestement satisfait 4 ¢ critare
en produisant dea preéuves non contestées concernant les attelinces portéss i ses -
moyens d'existence, A son dconcmie de subsistance, a sa culture et au mode de vie
1ié a sa personnalité tant gsociale que politique. Et pourtant, la Cour & :vmclu
que la bande du lac Lubicon a'avait pas démontré l'exigtence d'un demmage ‘
irréparahla. : ‘

3.9 Le 18 février 1988, las populations aborigénes du lac Lubicon ent Présoncd
leurs argumeats 3 use chambre composde de trois juges de la Cour supzréme., pour
demanderz l°'sutorisation 4'interjeter appel contre l'arrét de la Cour 4'appal de
1'Alberta, Le 14 mars 1585, la Cour suprime canadiesne a rejetd la demande, D'urne
manidre générale, déclare 1'auteur, 1'autorisacion d’'incarjeter appel est azcordée
en fonction des critéres suivants : les questions soulevées doivest étre d'srdre
public, l'affaire doit porter sur des Questions de droit importantes, o¢u Lima, & us.
titre ou 3 uz autre, le dossier est d'und tolle nature ou d'une Selle pesude qu'il
justifie une décision au uiveau da la Cour supréme canadiemze., L'auteur ddclare
que les guestions soulevdes par la bande du lag Lubicon pocrtaient zotammant sur
l'interprétation des droits comstitutiomnels des nations shorigeéaes, drolits dont
l'existence a été récemment coafirmée par la loi comstitutionzelle de 198; sur les
recours ocuverts aux nations aborigenes, sur les droits de ces populatians |
concernant la poursuite de leurs activités de subsistance traditionnelles dazs

leurs territoires de chasse traditionnels, sur le régime juridique applicutle a ua I
vaste partie de 1'Alberta du'Nerd, sur las conflits qui oppossnt las sociitds !
terriesnes traditiomnelles du Camada et la société industrielle de ce Dayy., sur J
1'iztérdc géndral et les intéréts des mimorités, sur la délimitation des roits e 3 #
autorités par rapport aux droits des individus, sur des considérations de iustica
fondamentale et d'équité, sur 1'égalieé devant la loi et sur le droit & uae

protection et & ume applicatiom égsles de la loi. Les quatre premidres d; ces
guestions, pour le moins, estime 1'autaur, a'ent pas encore été tranchées par la

Cour supréme canadienne, et slles relivent indiscutablement des critéraes
applicables au regard de l'autorisationm d'interjeter appel.

. Par sa ddcision du 16 octobre 1994, le Groupe de txavail du Comitd <las droits
de 1l'homme a transmis la communication & 1'Etat partie concerné, en vertu e (

l'article 91 du réglement intdrieur provisaire, et 1'a prié de scuwnettro dem
renseignements ot des observations se rapportant & la question de la recovibiité ce

IETE)
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la communication. Les principaux points qui ressorteat des renseignaments et

observations regus de l'Etat partie soant repris ci-apres dang les paragrapies %.1
a 5.7 et 6.1 & 6.4.

Epuisement des recours internes

$.1 Dans sa communication datée du 31 mai 1985, 1'Etat partie soutieat qus 1.
baode du laec Lubicon a'a pas mené & leur terme tous les recours interzes qu'elle a
intentés et que la responsabilits des Tetards avamt pu survemir dans les procidures
de recours n'iancombe pas au Gouvernement canadien. L'Ztat partie rappelle gue la
bande du lac Lubicom, agissant en vertu de son drait légal propre, et le chef
Barnard Cminayak, agissant & titre persozael, aiasi que conjointement avec d'yutres
conseillears de la baude pour compte d'autrui, oat engagé trois procédures
différentes, et il fait obaerver que leur le litige coneernant la demands e
notifications @'opposition (gaveat) déposée par la bande a étéd tranché. Deux
autres actions iantentdes, l'ume devant la Cour fédérale du Canada et l'augre cdavane

la Cour proviaciale (Court of Queen’'s Beach) de la province de l'Alberta, seruiezt
pendantes.

S$.2 S‘'agissant de l'actioz intestée devant la Cour fédirale, mentionnée dans 1a
communication, 1'Etat partie rappelle gue la bande et ses conseils juridiques cat,
en avril 1580, teaté d'eagager comtre la province de 1'Alberta et des socistés
privées des poursuites devaat la Cour fédérale du Canada. Oz, estime 1'Ztat
partie, ni la province de 1'Alberta. ai des eztitdés privées a'auraient pu éery
assigndes comme défendeurs devant la Cour fidérale du Canada, Aw lisu de reprendre
la procédure devant la juridiction compéteate, déclare 1'Etac partie, la bandn a
contesté 1l'excepticn prejudicielle soulevie par les défendeurs cdoncerzasnt la
question de la compétencs. Cette procddure a abouti, en novembre 1980. i uue
décigion juridique défavorable i la bande. Ayant fait appel de cette décision
devant la Cour fédérale d'appel, la bande a été déboutée ez mai 1981.

5.3 Aprés la procéddure comcerzant la question préjudicielle de la campétence de la
Cour fédérale, une nouvelle action a dté iatencde, le 21 février 1982, devazt la
Cour provinciale de l'Alberta, contre la province et certaines persomzes mora.es
défenderesses. Comme il ressort de la communication, la bande demandait que lcit
Tezdus uze injonction provisoire. Ea novembre 1983, & 1'issus d'une longue
procddure, la Cour provinciale a rejeté la demande de la bande ex se foadant :ux
1'affaire Erickgon <. Wiguins Adjugcmencs Ltd. [198Q] & W, R.R. 188, ol étalen:
exposés les critéres sur la base desquels un tribusal était habilité i rendre ine
injonction provisoire. Seloz ce qui a dté jugé dans cette dernidre affaire, tcut
demandeur qui sollicite une injomcticn provisoize est teaw 4'établir

'"a)  Qu'il eziste une question grave qui doit dtre tranchée par un jugemizt; .

b) Qu'um préjudice irréparable serait causé avan® que ce jugemest soit rendu
$1i aucune iajoaction a'dtait émige; et

.

¢) Que le prizcipe de 1"qu11ibro des avantages milite en faveur de 1'uctroi
d'une réparation au demandeur.

,-cl
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L'Etac partie fait observer que la Cour provizciale de 1'Alderta a tejene la
demande de la barnde au motif que les demandeurs n'avaieat PAS prouvé qu'il y aurait
prejudice irrdparable et qu'une réparation suffisante leur serait aceardds 3si, en
£in de compte, ils gagnaient leur proces.

S.4 Au lieu d'engager us procas sur le fond, la bande a fait appel du rejct da ga
demande d'injonction proviscire. La Cour d'appel de 1'Alberta 1'a débouté: da cet
appel le 11 jauvier 1985, La demande d'autorisation, présemtée par la bazmie, de
faize appel & la Cour supréme du Canada de la décision rejetant sa demande
d‘'injonction provisoire a ¢td rejetée le 14 mars 1985, PDrés de deux meds »lus
tard. le 13 mai 1935, ejoute 1'Itat partie, la Cour supréme du Canada 2 r¢’uaé
d'accéder 3 une autre demande de la bende tendant & ce que la Cour dérege 4 sas
propres regles et réexamine ls demande d'asutorisation., Alnsi, déclare l'hhac

partie, 1la Cour a maiatemu sa régle bien dcablie, qui interdit le réexumen les
- demandes 4'autorisation de faire appel.

5.5 L'Etat partie estime qu'aprés des retards aussi importants causds par la
procédure préliminaire et 1la contestation de réqles de procédure biea ivailies,
l'auteur n'est pas foadé A se plaindre que les procédures de recours iaterces
excedent des délais raisonnables. Il estime que 1a bazde. ez sa qualivd e
demanderesse, 3 eu la possibilité d’accdlérer, dans le cadre de 1'uze ouv . 'autre de

ses actions, 1'accomplissement des actes de procédure nécessaires pour qui la cause
sait en état, :

3 13 ’

5.8 L'Etac partie déclare qu'en vertu de la doctrize dominante eu droit :
interzational, l'expression "recours interne" est cengée s'appliquer, d'una fagun
geénérale, & toutes les procédures interzes établies de reéparstion. L'aliséa b) di
paragrephe 3 de l'article 2 du Pacte, déclare-t-il, recoasait qu'outrs l¢s recaurs;
juridictionnels, un Etat partie au Pacte peut garantir des recouss admizistratifs ,
ot autzes. Aprés avoir déposé ses conclusions dams la procédure engagée cavant 123
Cour féddrale, le Gouvernemezt fidéral a proposé, & la fin de 1981, de rugler la
guestion en offraut i la bande des terces de réserve en application du t:uité
conclu en 1899. Les conditioas proposées par la proviace (gui détiect u: titre ce
propridté sur les terves) n'ayant pas rencontré l'agrément de la Dance, :sulie-ci a
tejetd la solution eavisagée pour ce conflit,

5.7 L'Etat partie estime que la revendication, par la bande du lae Lubicsn, de ,
certaines terres situdes dans li partie septantrionale de 1'Alberta n'est gu’un |
élément d'une situation qui est extrémement complexe, du fait des reveniicatious
concurrentes de plusieurs autres communautés autochtones de 1a régioa. 1IEn

juin 1980, environ deuz mois aprés que la bande avait esgagé som action cevant 1a
Division de premiére instaoce de la Cour fédérale, sixz sutres cemmumautis indiczaes
ont saisi le Ministére des affaires izdiezzes d'ucze demande distincts fiisaat
valoizr un titre de proprieté abarigeme sur. des terres gui chevaucher:z ci.les
revendiquées par la hande du lac Lubicom. Puis, en juis 1983, la beade cree ce
Big Stone & revendiqué auprés du Ministere des affaires indiemnes - en ivoquant, e
l'occurreace us traité - un droit de propriété sur une région chevauchwst égaleren
des terres revendiquées par la bande du lagc Lubicon. La bande cree dp Big Stoan
topriésentersit cing des communautés autochtones ayant 4éposé en juin 1530 une

i
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demande teadant 4 faire valoir um titre de propridcé aborigene. Pace i cette
situation extrémement complexe, le Ministre des affaires izdiennes ot du
développement du Nord a, ez mars 1385, désigné un ancien juge de la Cour suprime de
la Colombie britannique pour exercer les fonctions de déléqgué spécial du Miniscre
charge de pramdre countact avec des représentants de la bande, d'autres communsutés
autocktones et de la province, d'examiner avec eux l'ecsemble de la situation st de
formuler des reccmmandations. L‘Ztat partie estime qu’un ezamen des revendicitions
de la bande du lac Lubicon qui ne prezdrait pas em considéracion, timultanamar .,
les revendications concurrentes des autres communautés autochtones compromet:ait
le recours izterae choisi par celles-ci, c'est-a-dire le rdglemest uégecié.

it AL y oAt

§.1 Le Gouvernement canadien soutient que la communication, dans la mesurs i slle
vise le droit a 1'autodétermination, eat irrecevable pour deux motifs.
Premidremeat, le droit 2 1'autodétermization s'applique A un "peuple”, et lo
Gouvernement canadien considére que la bande du lac Lubicom n'ast pas un pauple au
sens de l'article premier du Pacte. Le Gouvernement canadien estime dong que la
communication est lacompatible avec les dispositions du Pacte et devrait, =a tant
que telle, 8tre jugée irracevable em vertu de l'article 3 du Protocala,
Deuxismement, les communications soumises au titrs du Protocole facultacif ne
peuvent émaner que de particuliers et doivent concerzer la violation &'un drait
conféré a des particuliers. La présente communication. estime 1'Etat partle,
comcerae un droit collectif, et son auteur n'a par conséquent pas qualité pour

présester une commumication em application des articles pramiar et 2 du Pratonsle
facultatif,

6.2 Le Gouveraemeat cacadien soutient que la bande du lac Lubicon ne conscit.s pas
ud peuple dux fias de l'article premier du Pacte et qu'elle n'est par coaséquint
p8s en droit de revendiquer, ea vertu du Protocols, le droit de dispaser
d'elle-méme. Il fait observer que la bande du lac Lubicon n'est qu'uze seule

des 582 bandes indieanes du Canada et qu'une faible fractioz d'un groupe plus
imporetant d'Indiens cree, résidant dans la partie septemtriozale de la provigee de
1'Alberta. Le Gouvernsmant canadien considére par conséquent que les Indiens cu
lac Lubicon ne constituent pas un “peuple” au sens & l'article premier du Paute.

6.3 Le Gouvermemeat canadien soutient que le droit A 1'autodétermination, te.
qu’il est défiai a 1l'article premier du Pacte, n'est pas un droit individuel; il
ofizre plutdt le cadre nécessaire a 1'axercice de droits isdividuels. Cat avis,
affirme-t-il, ast étayé par un membre de phrase extrait des Chservations géné:nles
formuldes sur l'article premier par le Comité (document CCPR/C/21/Ad4.3, du

5 octobre 1984), et aux termes duguel la réalisation du droit de tous les peuples
de disposer d'cuz-mémes est "une condition essentielle de la garsncie et du ruspect
effactif des droits individusls de 1’'homme ainsi que de la premotion et du .
renforcement de ces droits“. Le Comité, ajoute 1'Btat partie, vecommalt par Li que
les droits consacrés par l'article premier sont placés siparément., su-dessus I
tous les autres droits émoncés dans le Pacte interastional relatif auz droits
civils et politigues et dans le Pacte interzational relatif asum droits écomemiques.
sociaux et culturels. De l'avis du Canada, les droits qui sont dnoaces & l'article
premier, et donc dans la premiere partis du Pacte relatif aux droits civils et .
politiques, sont d'une autre mature et d'une AuLre espece que ceux qui somt énvancés

/'u'

003590




0 ent disclosed under the Access to Information Act
UNCLAS | NONGLRS

divulgué en vertu de la Loi sur I'accés a linformatior

Yr o 3 ‘{{ CCPR/C/28/D/157/1984

PAGE | OFIDE ?‘ :i::.g;ii

dans la troisiéme paztie. Les premiers sont collectifs, les deuziimes

individuels. Ainsi la structure du Pacte, considére dans som ezsemble, cortobore i
son tour 1'argqument selon lequel le droit A 1'autodétermization est uz dreit
collectif reconnu aux peuples. In tast que tel, affirme 1'Etat partie, i1 ze
saurait écre invogué par us particulier ea vertu du Protocale facultatiy,

6.4 Lae Gouvernemeat canadien affirme que la juridictios du Comiud, talle
est définie dans le Protocole facultatif, ne saurait dtre invoquée par ua
particulier dés lors gue la violation présunée comnceraze un droit collectif. i
soutieat, ea conséquence, que la communication comsidérée, qui concerze
1'autcdétermination de la bazde du lac Lubicon, devrait étre déclarde irrecevable.

(qr.'elle

7. Dass une réponse détaillde, datée du 8 juillet 1988, & la communicatinn de
1'Etat partie, l'auteur récapitule ges arguments conme suit 1 dang sa répouse, le
Gouvernement canadies avance tr¢is argumencs priacipaux. Il affirme tout 'abord
que la bande du lac Lubicon a‘'s pas épuisd les recours internes digponiblae:. Or,
la bande a en fait épuisé ces recours dans la mesure ol ceux-ai lui pernat:raiane
effectivemeat d'obteanir justice et d'empécher la destruction de ses meyexns cle
subsistance. Deuxiémement. le Gouveramemeat canadien prétend que le droic i
1'autodétermination ze peut pas §tre revendiqué par la baande du lag Lubices. Or,
il 3'agit 4'un peuple autochtozne qui a conserveé soz écomomie et son style Za vie .
traditionnel et qui occupe ses propres terrss depuis das temps immémoriaux. Il
doit pour le moina @ere em mesure d'exercer son droit a l'autodéterminartica
puisqu'il s'agit du droit 4'un peuple & ses propres moyens 4'existence. Eaiin, le
Gouvernement canadien formule certaines allégations au sujet de 1l'identité nt de 1l
qualité de l'auteur... Or, "l'auteus” est identifié dans la premiece commuiicatiorn
de 1a bande. Les "victimes" sont les membres de la bande du lac Luhicen, y3i sozt
représentés par Bernmard Ominayak, leur chef élu & 1'umanimité.

8.1 Par sa ddoision provisoire du 10 avril 1986, le Comité, rappelant que l'Eeat
partie 1l'avait informé que le Mizistare des affaires indiennes et du dévalujpement
du Nord avait désigné un envoyé spicial et l'avait chargé d'étudier la situation, i
prié 1'Etat partie de lul communiquer le rappore de l'envoyé spécisl et tuus
renssiguements sur ses recommandations et sur les mesures gue l1'Etat percie avait
pPrises ou envisageait ds premdre a cet dgazd. ‘

8.2 Dans la mime décision, le Comité a prié 1'auteur de 1°'iaformer de toue fait
nouveau touchant les actions en justice peadantes devant les tribunaux cacadiess.

9.1 Dans sa réponse. datée du 30 juin 1988, & la décislon provisoire du Comité,
1'auteur affirme qu'il n'y a guére su de progris en ce quli concarne aucuas des
actions eangagdes devant les tribunaux. Il réitére som argument salon lequal ;

"La demande d'ordonngnce provisoirs que la bande avait présentée pour que
l'exploication des ressources pétrolidces qui a détruit les moyens au
subsistance de ses membres soit arrdtée, a été rejetée, et la Cour supréme du
Canada lul a refusé le droit &'intarjeter appel... Les activités
d'exploication et la destruction se poursuivent donc sans répit. L'uvocat de
la baade tente toujours de faire valoir les droits de celle-ai devan: les
tzibunaux bien que la bande ne dispose pas des ressources fimanciare: X cette

loae
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fia et gu'il a'y ait aucum espoir de solution avant plugsieurs années. La vuzde
z'a donc aucune raison de modifier sa coaclusion aatérieure, & saveir qu'am
pratique, les recours judiciaires iatecnes ont étd épuisds.”

9.2 La bande signale aussi que l'enquiéteur spécial du Gouvernemeat fédéral.
M. E, Davie Fulton, a été déchargd de ses respomsabilités a 1a suite de la
presestation de son "document de travail” au Gouvernmement fédéral du Canads,

"Dans le document de travail ..., M. Pulton parvezait pratiquement A la ména
conclusion que la bande elle-méme, A savoir que le Gouvernemeat cazadiac loie
porter le blime pour la situation existant au lac Lubicen et que c'est zi
Gouvernement fdédéral qu'il appartient de régler le probléme. Dans son
rapport, M. Fulton proposait également un arrangemest foncier basé sur la
population actuelle de la bande, et il reconnaisseit 1'importance de éonza: A
la bande qualité pour gérer les ressources en faune et en £lore sauvagas iur
toute 1'étendue de son territoire de chasse et de pidgeage. L'arrasgermant
foncier proposé par M. Fulton, en versu duguel la dDaxde se serait vu agsiyer
une réserve sensidlement plus graade que la réserve de 25 miles carris gui lui
avait été promise en 1940, est compatible avec la position de la daade sur
cette question... M. Fulton a dgalement recommandé que 1°'Alberts indemuise la
bande pour le prajudice causé par 1°'sxploitation intengive des ressourzes e
pétzrole et de gaz pour lagquelle cette province a accordé des concessicss 5ir
le territoire de la bande. Inddpendamment du fait qu'il s déchargé M. Fulzen
de ses responsabilités en la matiére, le Gouvernement fédéral, a ce jeur,

a refusé de rendre public le document de travail qua celui-ci avait etabli.”

10.1 Dans sa réponse, datée du 23 juin 19868, & 1a décision provisoirs du Comitd,
1'Etat partie a f£ait parvenir le texte du rapport de M, Fulton et a indiqué qu’il
avait ddsigné M. Roger Tassé pour agir en qualité de adgociateur. Il a em cutra
informé le Comité que, le 8 jamvier 1986, le Gouverzmement canadien aveit versd i la
bande 1,5 million de dollars i titre gracieux pour financer las frais de justiza et
autres frais connexes,

10.2 Dazs une communication supplémentaire du 20 janvier 1987, l'Etat partie
soutient qu'd la suite du rejet de la demande d'injonction latécimaire de la lande :

“La bande aurait alors di faire diligence pour demander son injoacticn
permanents avant de former un recours devant les instaances intermationalss.
Dans le mémoire qu'elle a préseaté .... la bande alléque que la lexteur ‘e¢s
procéddures lui causera uvn préjudice irréparable. Or use injonmction
permanente, si elle était accordée, aurait pour affet d'éviter ce prijudice de
fagon permanente.”

11.1 Les 23 et 23 février 1987, l'auteur a présencé deux suppléments 2 sa
communication, examinant notamment les questions de fond, telles Que le documezt de
travail Fulton, et soutensat que “le Canada n'{avsit) pas reteau les priscipa..es
recomnandations du dooument de travail Pulton” et que "le Canada {tentait]
d'appliquer rétroactivement & la bande une loi que le Comité [avait] Jugée
coantraire a l'article 27 du Pacte international relatlf aux droits civils at

politiques et que le Canada [avait) modifise conformiment aux conclusions du
Comité". . : .
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11.2 Au sujet des actions em justice pendantes devant les tribuasur, la banie
réaffirme qu'ume injonction permanezte ne constituerait pas ua remede efficace car
elle arriverait trop tard, expliquant ce gqui guit

“La reconnaissance de droity aborigenes ou méme de droits conventioraals par
uze décision définitive des tribunaux ze remédiera pas au préiudice
irzéparable causé & 1a société de la bande du lae Lubicen, ne rameners jas les
asimaux, ne restaurera pas l'eavircnaement, ne retablira pas l'économis
traditionnelle de la bande., ne remplacera pas le mode de vie traditiopgel
détruit et me réparera pas les sttaeintes portées aux liems spirituals et
culturels qui l'attachent 3 la terre. Ainsi, tous les recours intarg:s ont
été effectivement épuisés pour ce qui est de l1a Protectioa de la band:, ainsi

que dé¢ son maode de vie uzique en son genre et auquel elle est profondirent
attachde."

12. Dass une communicaticn additionnelle datée du 12 juin 1987, 1'auteur declare
“La bande du lac Lubicon ne dsmande pas une décielon sur des droits
territorisux mais seulemeat que le Comitéd des droits de 1'homme 1'aids &
teater de couvaiscre le Gouverzement canadien que : 1) l'exzisteancs de ia bande
est gravement menacée par la prospection pétroliare et gaziére qu'on a laissé
38 poursuivre sans aucuz contrdle dans ses territoires de chasze traditionnel:
et sans aucun dgard pour la communeuté humaize vivaat dans 1a région. it que
2) le Canada est responsable de la situatioz actuelle et doit contriliuar
& y zemédier, conformémant 3 1'article premier du Protocale- faculeaci? sa
rapportant au Pacte international relatif aux droits eivils et politiques.”

13.1 Avant d'examizer ume commuzication quant au fond, le Comité dolt 3'a:surer

qu’‘elle répord & toutes les conditions de recevabilite prévues par ls Froiccole
facultatif. . '

13.2 En ce qui concerze la riégle, dsomcéw i l'alinda b} du peragraphe I du
l'article S du Protocole facultatif, selon laquelle les asuteurs doivemt diuiser les
.Tecours interzes avant de présenter une communication au Comité des draits de
1'homme, 1'auteur de la préseats commuaization a invoqué la dispositicn duidit
article selon laquells cette regle ne §'applique pas “gi les procedures ds recours
excédent des délais raisonnmables”. L'auteur a o2 outre soutemy que le¢ seul reccours
afficace en l'espécs dtait une requite en injonetion provisoire car, a-t.il dit,
“si le StALY guQ n'eSt pas maintenu, tout jugement définitif quant au fond, méme
$'il était en faveur de la bande, resterait sans effet”, dans la mesure ¢y “méme
‘il reconnaissait les droits aborigezmes ou les droits conventionnels. lu jugemen:.
Qéfinitif ne pourrait jamais restituer i la bande son mode de vie, ses t:aditions
et Ses moyens d'existence”. Sa référant A sa jurisprudence biea établie, selon
laquelle "la régle qui impose &'épuiser tous les recours internes ne $'ajplique gie
8i ces recours sont disponibles et efficaces”, le Comits 8 conclu qu'il u'y avait
en 1'espece pas de reméde efficace encore cuvert 3 la dande du lac Lubicuz,

13.2 En ce qui concerne l'affirmation de 1'Etat partie selon laguelle la
communication de l'auteur, qui coascerane 1'autodétermination, devrait dt:a déclarde
irzecevable car “la juridictiom du Comité., telle qu'elle est définie dara ie
Protocole facultatif, ne saurait §tre invoquée par us particulier des lors que Li
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violation présumée concernme um droit collectif”, le Comité a réaffirmé que Le Pacte
reconnait et protége dans les termes les plus nets la droit d'un peuple i
1'autodécermination et son droit de disposer de ses ressources naturelles su tant
que condition essentielle de la garantie et du respect effectif des droits
individuels de l'homme ainsi que de la promotion et du resnforcement ce ces draits,
Capendant, le Comité a fait observer que 1'auteur, en tant que particulier, z»

peut
se prétendre. em vertu du Protocole facultatif, victime d'uge violation du drair &
l'autodétermination comsacré par 1'article premier du Pacte, qui traite dss croits

conférés aux peuples en tant que tels.

13.4 Le Comitd a noté cepesndant que les faits présentés pouvent soulever das
questions au regard d'autres articles du Pacte, y compris l'article 27. Atnst.
dazs la mesure ol les événements que 1'auteur a décrits porteat préjudice a
1'auteur et aux autres membres de la bande du lac Lubicon, ces questions pourraient
étre examinées quant au fond afin de déterminer si elles réveleat des violatisus de
l'article 27 ou d'3utres articles du Pacte,

14. En conséquence, le Comité dea droits de 1'homme a décidé le 22 Jullles 1337
que la communication était recevable dans la mesure o elle Pouvait soulever ins
questions au regard de l'article 27 ou d'autres articles du Pacte. Il a prie
1'Etat partie, conformément & l'article 86 du rdglemeat iztérieur, de proezdre des .-
masures provisoires pour dviter qu'um préjudice irvéparable ne soit causé au

chef Ominayak et aux autrss membres de la bande du lac Lubice=z.

15, Dans les observations qu'il a présenties le 7 octobre 1987 em application du
paragraphe 2 de l'article 4, 1'EZat partie izvoque 1o paragraphe 4 de l'article 93
du reglement intérieur provigoire du Comité, et demande i celui-cl de réexamiaer sa
décision de recevabilité, ea faisant valoir que la bande n'as pas entleremeat :puisé
les voies de recours internes utiles. L'Etat partie fait observer gque la décision
du Comité semble reposer sur }'idée qu'uze injonction provisoire serait le seul
recours utile disponible pour remédier a la violation alléquée des droits de 1
bande du lac Lubicon. Cette hypothése, a son avis, ne résiste pas a l'exanen. La
position de l'Etat partie, fondée sur les faits examingds par la Cour du Basc da la
Reine (Court of Queen's Bemch) de 1'Alderta et par la Cour d'appel - les deux
juridictions qui. ont eu a coanaitre de la demande de mesures conservatoires
présencée par ls bende - aimsi que sur 1la sicuation socio-dconemique de ln bande,
est gque son mode de vie et ses moyeus de subaistance n'eat pes éte atteints dn
maniére irréparable et ne sont pas menacés de mamiare imminente. C'est poaryudi
une jajonction provisoirs n'est pas le seul recours utile dont dispose 1a bandy, et
un procds sur le foud et le processus de nigociation propasé par le Gouvernemaat
fédéral offreat un recours interne efficace. L'Etat partie estime dons qu'axn
application du paragraphe 2 b) de l'article 5 du Protocole facultatif, il eat foudé
4 demander que tous les recours izternas soient épuiséds avant que le Comité
n'examine l'affaire. L'Etat partie sstime que 1'expression "recours izternes”
doit, conformément aux prizcipes pertineats du droit internatiomal, étre vomprige
comme s'appliquant } toutes les procédures locales existantes en matiare de
tecours. Tant qu’il a'y aura pas eu une décision judiciaire finale sur les draits
de la baade au regard de la lei canadieane, 11 n'existe pas de base, ni en fuit ni
en droit iantersational, pour conclure qus les recours. igternes sost inefficacas st
que la communication est recevable coaformément au Protocole facultatif. A ['appuid
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de ses observations, l'Etat partie présente uz examen détaillé des procedures
engagées devant la Cour du Banc de la Reise de 1'Alberta et fait valoir qu'll a
pour politique de s'efforcer de résoudre par la négociation les reveadicatiogs
foncié;os justificées et eu suspens de bacdes indienzes.

1§.1 Répondant aux observations de 1'Etat partie, l'auteur, dana une leture ¢a datks
du 12 jaovier 1983, soutient que s¢¢ alldgations et celles de la bande du Lixe
Lubicon sont tout a fait fonddes. Selcn le chef Omizayak, 1'Ztat partie forcs sa
demande de rdexamen de la décision de recevabilité sur ce qui n'est ries d';tra
qu'ua aouvel ézoacé des faits et cherche a pousser le Comité & rapporter 1a
décision., en prétendant étayer ses obsarvatiosns précédentes mais sans prisentar eg
fait de nouveaux arguments. Rappelant que le Comité a déclazé que la commuaicatien
était recavable dans la mesure ou ells souleve des questions qui relévens di
1'article 27 "ou d'autres articles du Pacte”, l'auteur doane la liste des griiicles
Qu Pacte qui, selon lui, ont éré violés. D'abord, il alldque que le Capadz u viold
les paragraphes 1 & 3 de 1l'article 2 du Pacte | le paragraphe 1, parce cu'il aurait
traité la bande du lac Lubicon sans prendra es considération des éléments ¢a nature
sociale, dcomomique et fouciére inhérents i 1'organisation commuzautaire aukochtors
de la bande; le paragraphe 2, car il contizuezait de refuser de donner uze golutien
a certains problemes dozt se plaizt la bande alors que les dzoits enfreints
pourraient encore détre mis en ceuvre; et le paragraphe 3 Farce que le Canada
n'aurait pas mis a la dispositicn de la bande du lac Lubicon un recours utils en c¢a
qui concerze ses droits em verty du Pacte.

16.2 L'auteur allague en cutrs que 1°'Cat partie, par des actes qui ozt eu des
cozséquences pour le mode de vie de la bande, a créé des ¢ircoggtances gqui “omt
indirectemeat. sizon directemeat. causdé la mort de 21 personmes et mezacect la vie
" de pratiquement tous les autres membres de la communauté. De plus, la ¢apicitéd 4da
la commusauté & Se resouveler est menacée, le zcmbre de fausses-ciuches et
d'enfants mort-més ayant monté en flache, et celui des anomalies & la naisiance
étant ... passé de prés de 3z6ro & presque 100 \'. Selon 1'auteur, cels
constituerait une viclation de l'article € du Pecte. De plus, il est ailégud que
l'appropriation des terres traditionnelles @e la bande sans son consemtement, la
destruction de son mode de vie ef de ses moyens d'existence et los effeis
dévastateurs causés & la communauté constituent des traitements cruels, fruamains

et dégradants. au sens de l'article 7 du Pacte, dont la Tesponsabilite incinbe a
1'Etat partie,

16.3 L'auteur soulave plusieurs autres questions relatives A la non-observa:ion pas
1'Etat partie du paragrapie 1 de l'article 14, et de l'article 26 du Pucte.

Il rappelle que la procédure engagée par la bande du lac Lubicoa devant una
juridiction interne, fondie sur les droits et titres de propriété aborigénas,
conteste certaias des pouvoirs et certaines des responsabilitds que s'arvuge 1'Etay;
qui. fait-il valoir, sont "par nature méme des droits et des titres qui scae
susceptibles d'#tre violés, ce gui est priécisément ce que visent 3 empicasr
l'article 14, paragraphe 1, et l'article 26 du Pacte”. Dans ¢s coatexte, il fait
valoir que "la partialité des tribusaux cassdiess est un obstacle majeur fux
efforts deplopds par las dande pour Protédger ses terres, $a commusautdé 4 £es moyen;
d'existence, et que cette partcialité procede pour l'esseatiel de différen:ss
fondées sur la race et la situation politique, socdiale et éccncmique”. Ei outre,
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les partis pris d'ordre dconomique et social auxquels se heurte la bande davans les

tribunaux canadiens, en particulier dang 1e systéme judiciaire de 1'Alderta., sont

ezacerbés par “le fait que plusieurs des juges siégeanc et statuant dans cesg

tribunsux estretienaeat manifestement des liens écomomiques et personnels aves les

parties adverses".

16.4 En outre, il est alldqué que, violaat l'article 17 et le paragraphe 1 de

l'article 23 du Pacte, 1l'Etat partie a permis que la bande du lac Lubicen viva dang

des conditions telles gue le résultac direct en est la destruction des famillass et

des foyers. L'auteur explique que dans uze communauté autochtone, le syst.eme

familial repose tout entiar sur les liens spirituels et culturels qui l'unisgauk a 1
la terre et sur les activités traditioanellss auxquelles chacun se livre. Larique |
les uns et les autzes disparaisseat., comme dang le cas de 13 bande, 1'élémant
esseatiel de la socidté, la famille, subit un préjudice irréparable. De méme, il |
est allégué que l'Etat partie & viold le paragraphe 1L de l'article 18 du Factz car, ‘
par suita de la destruction de leurs terres, les habitants de la bande du lac |
Lubicon soat "spoliés du substrat physique qui sert de support a leur religian. a

leur systéme de croyances spirituelles”.

16.5 Ea ce qui concerne l'épuisement des recours iaterzes, l'auteur réfute
l'assertion de l'Etat partie selon liguelle un Proces sur le fond offrirait & la
bande du lac Lubicon un recours effectif contre le gouvernemeant fédiral ot
réparation pour 1a perte de son économie et de son mode de vie., D'abord, cotha
assartion repose sur 1l'hypothase qu'il peut étre porté remede a des violations
passées des droits de l'homme par le versement de paiements compensatoires:
deuxiamement, il est évident que l'dconcmie ot le mode de vie de la bande ont subi
des atteintes irréparables. En outze. le requérant prétend qu‘il a'est plus
pessible 4 1a bande d-iztester un procés sur le fond contre le gouvermement fidéral
car, en octobre 1986, la Cour gupréme du Cazada a décidé que les droits sur las
terres aborigénes situdes a l'incérieur des limites provinciales mettant es cause
les droits fonciers des provinces, il appartenmait aux tridunsux proviaciauz a2
statuer. C'est pour cette raisoz gque le 30 mars 1987, la bande du lac Lubicoa
s'est adressée 2 la Cour du Banc de la Reine de 1'Alberta pour obtenir
1l'autorisation de modifier sa plainte en desigrant aussi le Gouverznement canadien
comme dédfendeur. Le 22 octobre 1987, la Cour du Banc de la Reize de 1'Alberta a
rejecéd cette demande. Ainsi, alors que d'apres la Constitution canadienze tou:e
question concernant les Iodiens et les terres indiennas au Canada relave
exclugivement de 1'autorité du gouvernement féddral, il est allégué que la bande se
trouve, dans l'état actuel des choses, impuissante & intenter ume actiom contra le
gouvernemant fédéral aupriés 4'un tridunal canadien portant sur ces guestions aimes.

17.1 Dans des cbservations complémentaires soumiszes le 3 mars 1988, 1'Btat pur:ie
affirme que des efforts réels et sérieux continuent d'dtre faits pour trouver ime

80lution acceptable aux poiats soulevds par l'auteur et la bande du lac Lubican.
£a particulier, il explique que :

"Le 3 février 1988, le Ministre des affaires indiennes et du Nord a transnis
au Procureur gendéral de 1'Alberta une demande officislle de terxes da rdzizve
pour la bande du lac Lubicon. Dans sa demande, il a informé le Procureur
général de l'Alberta que le refus d'y accéder amanerait le Cacada & ustimer
une action en justice en vertu de la loi constitutionselle de 1730 pour

foae
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résoudre le différend qui porte sur la quantité de terres & laguellas .a hande
du lac Lubicom a droit. Quoi qu'il en soit, 1o Ministre des affairass
indiennes et du développement du Nord a prié l'Alberta d'envisager, i titre de
mesure provisoire, la cession immédiate de 25,4 miles carrds de tevras [...1 4
la bande [...], sans préjudice de toute action eum justice.

Dans une lettre datde du 10 février 1988, le mégocisteur fédéral a
communiqué a l'avocat de la bande les événements décrits ci-dessus e a
demandé &'entreprendrs les ndgociations sur tous les aspects de la Taquéte qui
ne dépendaisnt pas de la réponse que l'Alberta fersit & la demazde
officielle [...]. L'auceur, dans une lettre du 29 fdvrier 1588, a rejetd
l'offre tout ea indiquane qu'il serait priét & considérer une cession
provisoire des 25,4 miles carrés sans préjudice des négociations e: 2¢ touta
actioa en justice. Buite & ces développements, les négociateurs des
gouvernemants fédérsl et provincial se s02C renconcrés les ler
et 2 mars 1988, Ils ont conclu um accord provisoire ea vertu duguel
25,4 miles carvés de terres rdservies, y compris les mines et les mizuzais,
écaient céddés & la bande. Cat accord e porte pas atteinte aux posit.cas
respectives des partiaes, y compris & celle de la bande...”

17.2 Ea ce qui concerne l'efficacite des recours ilunternes existants, l'Bta: partie
est ez désaccord avec les observations de l'auteur qui figureamt au paragrajhe 18.$%
ci-dessus. Le Gouvernmemesnt canadien soutient gqu'elles ne correspondent pa: a la
situation juridique qui prévaut entze la bande et les gouvernemeants fédiral st
provincial. 11 répecte que la bande a intenté deux actions en justice, celles-ci
étant encore pendantes. Une des actions a éte intentéde comtre le gouvernanent
£édéral en Cour fédirale du Canada; 1l'autre a étéd iatentdée en Cour du Ban¢ de la
Reing de l'Alberta contre la proviace et certaizes socidtes privées. Dans la
mesure ou la demande de terres de l'auteur est fonddée sur un titre aborigése pac
opposition & un traité, la jurisprudence établit que l'action en justice doit étze
intentée contre la province, et non contre le gouvernement fédéral.

17.3 L'Ecvat partie ajoute que, dansg l'action iantentée ez Cour de l'Alberta :

"L'auteur a demandé que le gouverzement fédéral se joigme & l'scticn iateatae
devant la Cour du Banc de¢ la Reine. La Cour & décidd, eu s'appuyans sur la
jurisprudeacs, qu'une cour provinciale n's pas compétence pour antezire une
demanda de redzessement dirigée contre le gouveraement fédéral, L'a:ction
devait 8tre iztentde en Cour fédérale du Canada., C'est ¢s que le resuéranc a
fait et, tel qu'indiqué précédemment, l'affaizre est pendante. Ia consdqueace,
la bande peut toujours exercer un recours en Cour fédérale du Cansda coutre 12
Gouvernemeat canadien., De plus, le requérant 3 porté la décision de la Cour
du Banc de 1a Reine devest la cour 4'appel de 1'Alberca.”

17.4 Enfim, 1'EBtat partie affirme catégoriquement que la plupart des allésutions de j
1'auteur qui figureunt auz paragraphes 16.2 et 16.3 ci-dessus ne sont pas ‘ondees, i
et scutient qu’elles constituent un usage abusif de la procédure et devrsieat
entrainer le rejet de la cosmunication conformément & 1'srticle 3 Qu Proticole
facultatif, . o
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13.1 Dans des observaticns complimentaires soumises le 28 mars 19as, 1'auceur
commente l'apergu géndral que 1'Etat partie a dosné de 1'évolution de ltaffaine
(voir par. 17.1) et ajoute les remargues suivantes : a) la bande du lac Lubicaa
n'était pas partis 3 la ndgociation de 1'offre de réglement; b) l'offre de
reglement repose Sur ude conception "extrimement partisane” des droits de la lande
du lac Lubicon au titre de la ldégislation caradienne et sur une déternmination
également partisaze de la qualité de membre de cette bande; ¢) le gouversemen:
fedéral négocierait avec moims de la moitié de 1a bande du lac Lubicon des
questions non térritoriales comme celle du logement; d) & 1'excoption de 25,4 miles
carrés, le Canada a donné a bail la totalité des terres traditiozzellas de la baade
en vue de leur exploitation par une usice de pite a papier qui serait construice
prés de Peace River, dans 1'Alberta, par la Daishowa Cansda Compasy Limited:; a) le
projet d'usine de pite A papier de la Daishowa met un poiat fizal & tout espoir de
1a part des membres de la bande de pouveir poursuivra certaines de leurs activités
traditionnelles; et f) 1la Commission parlementaire permanence chazgée des quastions
aborigenes, organe officiel de contrdle du Parlement canadien compécent pour ces
questiozs,” 3'approuve pas la maniére dont le Ministre des affaires indiemsas ue du
développement du Nord a abordé la questiom du reglement.

13.2 L'auteur réaffirme que les actions en justice que la bande a engagdes ds-ant
les tribunauz reposent essentiellement sur des revendications touchant ses dr:its
autochtones et que, eu égard 3 la décision prise le 22 octobre 1987 pac la Cone du
Banc de la Reine de 1'Alberta et aux décisions récestes de la Cour suprime évequens
par 1'Etar partie, la bande contizue 3 se voir dézier ua recours coatre ls
Gouvernement féddérsl du Cazada. ’

18.3 L'auteur réfute ensuite 1'allégation de l'Stat partie suivant laquells l:s
observations qu'il a prisentdes le 12 jaavier 1988 ne sont pas fondées et
constituest un abus dy droit de présenter une communication en vertu du Protoccle
facultatif; 11 réaffirme qu'il est tout prét 3 fournir des décails sur les

"2l décas aon naturels dont la cause directe ou indirecte a été la destructiocn de
l'économie et du mode de vie traditionnel de la pepulation du Lubicom", Eufii, il
faltc observer que 1'Etat partie continue i ne pas acceder 3 la dsmande du Com.té
tendant & la prise de mesures conservatoizres conformémeat & l'article 86 de sur.
réglament intérieur, comme le montre le soutien que le gouvernament fé&déral a
apporté a la Daishows pour sou projet d'usize de pite i popier. Ce soutien
signifie que loin d'adopter les mesures conservatoires qui éviteralest i la biude
un préjudice irréparable, le Canada a falit gien unm projet qui pourrait accslé:er la
dégradation des terres traditionnelles de la bands.

19.1 Dans de nouvelles cbservatioms qu'il a presentdes ls 17 juin 1988, 1'Sta:
partie décrit 1'évolution ricente de l'affaire et souligme ) souveau gua la hande
du lac Lubicom n'a pas épuisé les recours disponibles. Il expligque que depuis le
11 mars 1988, date & laquells la bande a refusé la proposition du Gouvernemen:
teadant & lui céder & titre proviscire 15,4 miles carrés de terces de réserve,

' “des ndgociacions ont été engagies emtre le gouvernement gédéral, la province
de 1°'Alberta et l'autesur. Toutefois, aucun progrés réel n'a été réalisé sur
la voie d'ux réglement. BZu conséquence, le 17 mai 1988, le gouverdement
fédéral a engagdé une action em justice contre la proviasce de 1'Alberta at la
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bande du lac Lubicon, afin que le Canada puisse 8'acquitter de sec obligacicuny
conventionnelles & l‘'dgard de la bande en vertu du Traité No 8. Seion l'acta
introductif d'iastance, la Cour du Banc de la Reine de 1'Alberts doit faire
uze déclaration selom laquelle la bande Qu lac Lubicon a droit 3 une riserve
et indiguer la superficie de cette réserve [...]}. Le 9 juin 1988, 1. saade du
lae Lubicon a preseaté les conclusions de la défense et a déposé uze dsmande
reconventionnelle. Le 10 juia 1988, toutes les parties au différend 53 sont
présentées devazt le juge Moora de la Cour du Banc de 1a Reine de 1°

0 ” hlberca e -
ont decidé gque tous les efforts devaient #Cre fairs pour accélérer la
téglement de l'affaire., le procés devaat en principe aveir lieu la
16 jaavier 1589".

19.2 L'Etat partie reconnait l'obligation qui lui est faite, ez vertu du Traied

No 8, de fournir ume réserve i la bande du laec Lubicosm. Il fait observer que
l*affaize & 1'origine du différend interne ef de la communication & 1tdeaia
concerze la superficie des terres gui doivent coustituer la résearve et las
questions qui en découlent, C'est pourquei l'Etat partis soutient que la
communication ne reléve en rdalité d'aucune des dispositions du Pacte At cue
l1'allégacion de violation est en conséquamce iafondde.

20.1 Dans des obgervations souwnises le 5 juillet 1988, 1'sutsur apporte &« nouve
renseiguements et commeate les dernisres observations présentées par 1 Ett
partie., X1 raleve les "mombreux problémes® que pose 1'action em justize cue le
gouvernement fédérsal a engagée devant la Cour du Bana de la Reizne de 1'Allerta
contie le gouvernsment provincial, eztre autzes le falt a) qu'elle ne tiencrait
absolument aucun compte des revendications de la bande concernant das tar:es
autochtones; b) que le gouvernement fédéral cherche a obtenir un jugemezt
déclaratif concernant l'effectif de la bande, "apparemment foadé sur une néthode
singuliere et triés controversée de calcul de cot effectif qui a été exposiv dans ¢e
précédentes observations”, et c) que les problemes considérés ont déda évi, quane
au foad, soumis aux tribunaux daans le cadre des procédures en cours relatives &
l'agfaire du Lubicon. L'auteur fait ebserver qu’'écant donué que "cette z:it:ion en
justice a été intentée devant la juridictioz la moins élevée du Canmada, &: qu'elle
entraizera des citations i comparaitre et uze étude géndalogique extrémemant longre
ot complexe du Lubicon, ainsi que la formation de recours contre toute dézigion
rexdue, il n'y a aucune raison de penser qu'elle aura d'autre effet qua calul de
retarder indéfinimeat le réglement des reveadications foncidres du Lubicon”.

L'auteur est convaincu que c'est précisément 1a 1l'objectif que poursuis la
Gouvernement. ' .

agg

20.2 Dans une lettre datdée 4u 28 octobre 1988, )'auteur informe le Comits 8 1@

§ octobre 1983, la bande 4u lac Lubicon a proclamé sa compétenmce sur son
territoire, le gouverzement fédéral ne lui donnant aucus espoir d'us reglarent
satisfaisant de la situation dans lagquelle elle se trouve. L'Etat partic a
continué 4‘atermoyer, “intoziquant l'opinion dans les mediss et congédiare les
conseillers qui préconisaient une solution favorable au peuple du Lubico:r. .
Parallélement, la bande constate que la proviace de 1°'Alberta contimue 4« délivre:
des concessions pour la prospectioz de pétrole et de gas et, désormais, fussi pour
l'exploitation du hois sur les terres traditicanelles du peuple du Lubicin..."
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20.3 L'auteur fait dgalemeznt obgerver que l'igitiative du peuple du lae Luisicsn a
amené

“la gouvernement de la provioce de 1°Albecta A reagiz d'une maniare pegitlve,
Le Premier Mipistre, Don Getty, a négocié um accord avec le chef Cmizaya:, ex
vertu duguel 1'Alderta proposera au gouversament fédéral de lul vendra
79 miles carrés de tecras avec les droits sur le sol et le sous-30l, pou: en
faire une réserve destizée 3 la bande du lac Lubigoz. La province a accnpté
de veodre au gouverzement fédiral 18 miles caszds supplémentaires avec lig
droits sur le sol uaiquement, et de subordozner 1a mise 0 valeur du gous-gol
de cette régicz 3 1'approbation de la bande. Aingi, la superficie toral: que
la province a convenu de céder s'eleve & 95 miles carcés, ce qui corruspazd &
la superficie a laquelle la bande peut préteandre, compte tenu de son pffactif
actusl, ez vertu de la Loi fddérale du Cavada sur les Zadiens... Le
gouvernemeat fédéral a fait savoir qu'il était disposé & envisager le
transfert de 79 miles carréa de terres au profic du peuple du lae Lubiesu., 11
a’ toutefois refusé d'accepter le transfert des 18 miles cacrrés restancg, qu'il
recommande de céder 3 la Dande en pleine propriété. Cette mesure aursit pour
effet d'obliger la bande b payer des impdts et des droits de mutatiom sur ces
terreg, tout ez libérast le gouverzement fédéral d'une partie de ses
obligations ezvers le peuple du lac Lubicoa...",

21.1 Dans uze autre commupication datde du 2 févriar 1989, 1'Etat parzie faix
observer qu’'ez novembre 1948, A la suite d'un accord comclu entre 1le gouverasrant
proviscial de 1'Albezta et la bande du lac Lubicon sur la cession de 9% miles
carres de terres pour éctablir une réserve, le gouveraement fédéral a entame das
zégociations avec la bande sur les modalités du traaafert des terres et sur des
questions connexes. Peadant les deux mois au cours desquels ozt duré les
négociations, une entests est intervesus sur la majorité des questiond, y compris
l'appartenance 4 la bande, la superficie de la réserve, les constructioms destiides
a la commumauté, les programmes ainsi que les services 3 fourmir. Toutsfois. '
l'accord a'a pas pu se faire gur la question de la compensacion ez espéces, at;

le 24 janvier 1989, la bande s'est retirée des nigociations au momeat ol le
gouvernement fédéral présentait soz offre formelle.

21.2 Apres avoir examiaé les priscipaux aspects de cette offre (transfert & la
bande de 95 miles carrds de terzes pour la réserve; l'acceptation du nombre de
membres de la bande tel que calculd par la bande elle-mime, 1'affectation de

34 millions de dollars canadiens pour des projets de développement commupautad roys
l'ocezol de 2,8 millions ds dollars cazacdieans par année pu titre de programmes
d'appui fddéraux, propesition concersanc la mise au point d'ua plan de
développement spécial pour aider la bande & établir une écomomie viable sur sa
nouvelle rdserve; et la créacionm d'un fonds d'affectation spéciale de

S00 000 dollars casadiens pour aider les membres plus igés de 1la dande qul
soukaitent poursuivre leur mode de vie traditionnel), 1'Stat partie fait obuerser
que l'offre formelle du Gouvernement représente au total enviroz 45 milllons d
dollars ea prestations et programmes, en plus de la réserve de 9% miles carsés. La
bande a reveadiqué ume compensation supplémentaire de 114 & 273 millicns de dollars
Pour précendu maaque & gagmer, L'Etat partie a refusé.de recomnaltre & la baniy le

;
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droit 3 ces sommes, mais lui a fait savoir qu'il atait prédt a commencer i Jonner
suite 3 son offre sous tous ses aspects, sass préjudice du droit de 1a hianie

d'intenter une action coatre le gouvernement fédéral pour obtenir uane compissation
supplémentaire. S

21.3 L'Etat partie conclut qQue som offre la plus zécente ne manque pas JI'@.re jus:ce
et éguitable. notamment du fait gqu'ells est ez accord avec d'autres réglemizts
récemment conclus aves des groupes 4'autochtones et qu'elle tient compts dng
objectifs sociaux et dconomiques légitimes de la bande. Il sjoute que la rscessus
de négociaticn communautaire doit étre considésé comme un moyen prasique oifraat
dux communautés iadienzes la possibilité d'dcendre leur sutogpomie locale a2ingi que
leurs responsabilités ez matiere de prise de decisions. Le gouverzemen's fidersl
prévoit dans sa politique des négociations sur une vagte qurme dw gquastions talleg
que les iastitutions chargies de gouverner, la détermimation de 1'spparceninice 3 uz
groupe. la responsabilitd, les arrangements financiers, 1'dducation, les sesvicas
de santé et le développement social. Sur la base de cs qui précéde, 1'Etet partie
demande au Comité de déclarer la commuzicatics irrecevable du fait qu'il n'y a pas
eu épuisement ds tous les recours interzes.

22.1 Dans une autre communication datée du 22 mars 1989, 1'auteur s’
commuaication de 1'Etac partie du 2 févriar 1989, déclarant que o1 seulenant
celle~ci a pour effst d'induire en erreur mais qu'elle esZ presque entiériment
fausse., et il fait valoir que les récentes sdgociations entre la bande du lac
Lubicoz et le gouvernsment fédéral z'ent P88 représents, de la purt du
Gouverusment. "une temtative sérieuse de régler les problames du Lubicon”. En
fait, "1'offre formelle” du Gouvernement n'est X acn avis qu'uzme opération 4e
relations publiques et ne comporte pratiquement aucun ezgagement de la past dy
gouvarnament fédéral. Il fait valoir que cette offre, si elle écait acce;tée,

priverait les membres de la basde de tout moyen légsl d'obtenir uxe modification de
la situation en leur faveur. ‘

en prend a la

22,2 Comme preuve de aes alliégaticns., l'auteur iadique que l'offre formeils du
Gouvernement ne costient rien de plus gue 1'engagement de fournir des logemeats et
une école. Ea revaache, on 2'y trouve "aucun engagsment de fouruir des Zacilités
et du matdériel udcussaires pour permettre & la bande du lac Lubicon de girer ses
propres atfaires, gotamment des facilitds pour la formation professionnalle, gui
est essentielle, et 1'appui su développement commercial et économique, 2 ume bas:
quelcozque & partir de laguelle la bande pourrait réaliser som indépendaice
finamciére”. Il falt en outre valoir que contrairement & os gqu'a déclare 1'Brat
partie, & savoir qu'um accord aurait éeé rdslisé sur 1a majorité des guestions poir
lesquelles 1la bande cherchait une solution viable, y compris celles do -
1’'apparcensnce & la bauade, de la superficie de la reserve et des comstru:tions goar
la commuzauté, aucun accord ou consensus n'est intervenu sur 1'une qualcingue de
ces quastions. Par silleurs, 1'auteur sculigne que 1°'Etat partie & fait valoir gque
son offre équivaudrait a eaviron 45 millions de dollars canadiens ea pres:atiops et
ea programmes sant toutefois iadiquer que la mujorité de ces fonds n'étaisnc
toujours pas engagés et gue la bande du lag Lubicem, en 1'absence de moysas de
recours., seralt incapable & l'avenir d'obtenir des engagements du Gouve:aemesnt,

23.1 Dans uas communication du 30 mal 1989, 1'auteur rappelle que la baide fait .
valoizr ses demandes devent les tribunaux cenadiens depuis 14 ans et qu'itant dozie
la zature de ces demandes et les procéduves judicisizea i suivre, la procedure s
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poursuivra pendant bien une disaine d'anades ezcore, L'Etat partie, indigue-i-il,

ne nie pas que les procédures et las négociations entamées pour assurer les mivens ‘
d'existence de la bande ont été inefficaces et que les procéduzes ayant trait aux

liciges restant a régler sn matidre de titres Zfomciers et de dédommagement

n‘aboutiront pas avast plusieurs années, en admettane qu'elles aboutisgent junais,

La basde ayant refusé ume offre de raglemeat qui 1'aurait obligée a rescncor i |
toutes les voies de recours possibles en cas de différend avec ls Gouvernsaey: |
canadien, coutre la promesse de ndgociations ultérigures entre le Canada ¢t

ia bande. le Gouverzement Cavadien a interrompu toute pegociation. "Auw liau e

s‘engages sur la voie du compromis et du reglement, le Canada a infiltzé dus gents

dans des communautés non autochtones du acrd de l'Alberta. dazs un secteur jeuﬁ:anc

la territoire traditionnel de la communauté du Lubicom.” Par 1'entremise d'u

particulier qui aurait eacore certainsg liens avec la bande mais aves laquelle il ne

vit plus depuis plus de 40 ans, ces ageuzs chercheraiemt 3 inciter d'sutres

autochtones & traiter directement et individuellemeat avec le gouverasment

fédéral. La plupart de laurs recrues sembleat n'aveir aucuze attache avec 1l'uua

quelconque des socidtés aborigines recousues.

23.2 A 1'appui do ses dires antérieurs, }'auteur expligue que la perte de ‘‘auuise
dconomique de la communauté du Lubicon et 1'effozdrament de ses institutions
sociales - y compris le fait qu'elle soit contcrainta A une existence sédegtai e ag’
lieu d'ua mode de vie dominé par la chasse et le piégeage - comtribuent auusi i
altérer gdérieusement la santé de ses membres

du gibier, par l'obligation de cozsommer des alimeats transformés, moizs
riches en substances nutritives, et par le spectze da 1'alcoolisme qui,
izconnu auparavast dams cette population, y fait maintenmant @'énormes
ravages... Ces bouleversaments dans l'existence matérielle de la ¢ommumiiuté
oat comsidérablement altdré la santé de ses membres et leur résistance aux
iafections. L'shsence des ressqurces em eau courante et des installations
sanitaizes qui seraieat pécessaires pour remplacer les systémes traditionnels
engendre des maladies lides 4 la misere et au mangue d'hygiéne, comme le
prouvent 1'augmentation étonnante &u nombre de saissances asormales ot
l'épidémie réceate da tuberculose, qui touche maintensnt prés 4du tiers di la
communaute”. |

|

|

|
".+. leur régime alimentanire se trouve profondément modifidé par la dispariticn

24.1 Dans une commuaication ditée du 20 juin 1989, 1'Stat partie recomnait “gque la
bande du lac Lubicon a été victime d'ume injustice et qu’'elle a droit A ume rigerve
et & des droits connexzes”. Il affirme toutefois aveir fait & la bande une ofire
qui devrait lul permettre de préserver sa culture, d'étre maitressa de son mode de
vie et d'dtre autoacme sur le plan financier, offre qui, si elle était acceptiie,
¢opstituerait une solution interze efficace aux violations du Pacte dénomcies par
la bapde. Mais cecte solution ne peut étre qu'offerte 3 la bande, elle ne peut lui
étre imposée. L'Etat partie rappelle gque les négociations omt eu lieu entre .es
hauts fonctiomnaires du Gouvernement canadiesn. e¢¢ la bande du lac Lubicon de
novembre 1988 3 janvier 1989; de plus, le Premier Ministre du Canada & rescen:ré le
chef Ominayak 3 1'automne de 1'année 1988, L'Etat partie fait valoir qus, daug
presque tous les cas, le Gouvercement casadien a, ou biem satisfalt pleinsmen: aux
demandesz de 1'auteur de la communicatiosn, ou bien offert 3 la bande um traitement
proche de celui accordé aux autres bapdes cansdiennes, voire meilleur., L off:e
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faite & la bande comprenait 95 miles carrés de terres, des dzoits minfers sur

79 miles carrds, des services communautaizes pour chague familla vivaat sur la
réserve, 1'autorité sur la composition de la bande et une side germettant 1'assure:
2 1a bande son sutouomia économique. Si 1'on comsidare que la baade compta

500 membras et que les biens at services offerts PAT le Gouvernemeat s'délévent

3 45 millious de dollars (sams compter les terres at les droits mialers), .'offre
du Gouvernement représente 90 000 dollars par persoazne, soit pres d'un demi-millior
de dollars par famille d¢ ¢ing perscanes. Certaines demandes de la barde, iomme
une patizncire et une piscize, oat &té rejetdes.

24.2 Selon l'Etat partie, le seul point importazt ezcore en litige eatza 1a»
Gouvernement et la bande concerze l'indemnité de 187 millions de dollars cue la
bande réclame au titre des pertes financidres et autres qu'elle aurait subins,
Afiz de permettres le réglement des questions sur lesquelles les parties se sont
entendues, le gouvernament fédéral a fait uae proposition qui permettrait i la
bande d'accapter son offre ea totalité tout enm intentant une actisn eg réyaraticn
générale davant las tribunaux cansdiens. L'Etat partie rejette l'affirmation selo:
laguelle "pratiquement tous les points importaats” de soa offre "devaient faire
l'objet de zdgociations ultérieures” et fait valoir que le Gouvermement a fait
droit a la plupart des demandes de la bande congernaant les terres, les droi:s
miniers., les installations commusautaires, l'autorité sur la compogiticn <o la
bande et l'autonomie écomomique. Enfiam, l'Etat partie rejetce l'accusation de
mauvaise fol dans les zégociations.

24.3 Au chapitre de la procédure, 1'Etat partie isdique que le Comits, depuis qu'il
a pris sa décision sur la recevabilizé, n'a toujours pas foural de précisicas qui
permattraient a 1'Etat partie de réagir aux accusations 4°'lncompatibilité aves

le Pacte. Il coasidére par conséquent que 1la procédure a'a pas dépassé >+ stade de
la recevabilité. Il fait valoir em curre que, pour se Gonformer a son mandit, le
Comité doit a) préciser, ez vertu de l'article 93, paragraphe 4, du reglemeat
intédrieur, le résultat du réexzamen de sa décision sur la recevabilité; b) s'il
déclare la communication recevahle, indiquer les articles et les éldments 43 prevve
sur lesquels il fonde cette décision: ¢) donner au gouvernemeat fédéral 1 accasicn
de faire comnaitre dans les six mois ses observations sur le fond.

25. Par déeision interlocutoire du 14 juillet 19089, le Comité des droits de
1'homme & iavité 1'Etat partie & lui soumettre, au plus tard le ler septerore 1967
toutes nouvelles explications ow déclazations complémentaires se rapportant aux
allégations de 1'auteur quant au foand, et l'a prié a mouvemu, cozformémea: A
l'article 86 du raglemant iacérieir du Comité et en attendant sa décision finale.
de prendre des mesures pour éviter qu'un préjudice ne soit causé A 1'auteur et aux
autres membres de la bande du lac Lubicon. '

25.1 Dans sa régonse du 31 aofit 1989 i cette décision interlocutoire, 1'I:iat partio
fait valoir qu'il n'a pas bénéficié d'une procédure réguliére, puisque las
pPrincipes d&'impartialite et de loyauté veulent qu'une partie sache précisimest co
dont elle est accusée et les éléments de preuve sur lesquels repose l'aca.sation.
N'ayant pas été informé des articles du Pacte prétendument violdés, 3i des élémeats
d'appreciation qul out amené le Comité 3 déclarer la communication recuvalle. la
gouvernement, fédéral estime que les primcipes d'équitd n'ont pas dté respretés et
que soz aptitude a répondre aux allégations de la bande s'em trouve dimim:.ie.

oo
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26.2 Pour ce qui est des violations alliquées de l'article 14, paragraphe 1 st de
l'article 26 du Pacte, 1'Etat partie rejette comme "totalement infonddes“ les
allégations selon lesquelles il n'aurait pas permis a la daude de se faire e endre
par un tribunal, indépendant et impartial ea vue du réglemeat de ses demanies ; las
tribunaux canadiens ont de tout temps administré la justice Qe fagon impartiala et
intégre, et nombreux oant été les plaignants izdieas & ea bénéficier. Les iub:urs
de 123 commusication a'apportent aucun élément teadaat & mostrer que la Jussics
aurait étd administrée de fagon discriminatoire dans le cas de la baode du lac
Lubicen. L'Etat partis ajoute que s'il y a ou des retards dans le cours da la
justice, c'est en grande partie le fait de la bande elle-méme. Elle n'a pas ;ris
les mesures vouluas pour faire progresser les actions qu'elle avait amgagezs sz
elle a refusé de coopérer avec le gouverzement fédéral quand celui-ci a encrenvia
de régler les questions litigisuses; qui plus est, la bande a déclaré le

30 septembre 1938 ne pas recomnaitre la compétence des tribunsux canadiens, e qui

a an pour effet de mettre fiz & l'effort entrepris pour trouver une soluti<n zar la
voie judiciaire.

26.3 L'Etat partie fournit une chromologie judiciaire détaillée de 1'affaire.
Trois actions sont peasdantes ez ce quli concerne 1a bande du lac Lubiesa. ‘a
premiere a été intentée par la bande devant la Cour fédérale coztre la gouverzement
fédéral. Elle est en suspens depuis 1981 et, sealon 1'Etat partie, c'ast a la bhande
qu'il appartient d'engager l'étape suivaste de la procédure. La deuxiime iction a
été intentée devant la Cour du Banc de la Reiae (Court of Queen's Sench) &2
1'Alberta contra cette proviace et certaizes socidétés privées. Depuig 1983, iate &
laguelle l'ordonnance conservatoire demandée par la bande a été refusée, celli-ai
a'a en rien fait avaacer la procdédure et elle a resomnce & Zaire appel de la
décision par laquelle la Cour avait refusé de mettre également en cause 1'Eta:
cazadien. La troisiame action a été engagée en mai 1988 par le gouvernement
fédéral, qui voulait résoudre les problemes de compétence en réunissaat devaat la
méme juridiction le gouvernement proviacial, le gouvernement fédéral et la bauda,
afin de régler définitivement l'affaire. Or la bande a refusé d'étre partie i
cette action, malgré la volonté du Président de la Cour du Bsanc de¢ 1a Reine de
1'Alberta de parvenir rapidemeat a une solution. Cette action rests elle ausii en
Suspens. De l’avis de 1'EBtat partie, chacuse de ces trois actions en justice cffre
a la bande un moyen 4'obtenir satisfactiom. '

28.4 L'Etat partie fait valoir que, paralldlement aux actions judiciaires, le
gouvernemeat fidéral a essayé de régler 1'affaire par la négociation. C'est iiasi
que les offres faites lors des négociations décrites au paragraphe 234.1 ¢i-deusus
satisfaisaient quasiment toutss les revendications de 1'auteur de la demande, soit
intégralement soit dans une trés large mesuze. De plus, une souvelle sécie du
pourparlers avaient commencé et “sucun effort z'était dpargné pour qu'ils
aboutissent", Les négociations de la bande avec le gouvernement de 1a proviz:e de
1'Alberta avaient repris le 23 aolt 1989 et d'autres devaient s'ouvrir le

7 septembre 1989 avec le gouvernement fédéral. L'Etat partis confirme que 1'uifre
qu'il a faite i la bande est toujours valable.

26.% Pour cclqul est de la formule utilisde pour ddterminer l’appartenaace & i

communauté du lac Lubicon, 1'Etac partie dit gqu'il est “totalement faux” de
prétendre, comme le fait la bande, que “le¢ Canada a prétendu appliquer
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récroactivement 1'Indian Act (lei sur les ladieas), dans sen texte antérisu a la
modification découlant de la décision adoptée dans l'affaire Sandza Lovaels-g

¢. Sanada". Bien au contraire, déclare l'Etat partie, la bande a sowmis «y 198% ur
raglement d'appartenasce a la commuzauté conforme & la 104 sur les Indian: '%elle
qu'elle avait été modifide a3 la suite de la décision du Comité dazs lteffanice
Lovelace), raglement gue le Gouvernement canadien a accepté et qui doane i la bazdc
tous pouveirs de décision sur l'appartenance a la commumauté. I3 s'easuit yue la
proposition du Gouvernement cmnadien est fondée sur les quelque SO0 hahitiars done

les dirigeasts de la bande ont décidé qu'ils étaient membres de la commuasuté du
lac Lubicoxn.

26.6 Pour ce qui est des allégaticns de violation des areicles 17, 23,
paragraphes 1, 18 et 27, 1'Etat partie rejette comme igexacte et terdasciivse la
thése de la bande selon laquelle "le Cazada participe 3 ua projet daps le cadre
duquel pratiquemeat toutes les terzes traditionnelles du Lubicon omt fait l'objet
de concessions d'abattage”. Il falt cbserver que l'usize de pite & papis: de la
Daishowa, qQui est en comstructioz au zosd de la Peace River, dans 1'Alber:u. n'est
ni dans le périmétre des terces prétendument “"ancestrales” de la bande, :i dang Le
tarritoire coastitué en réserve selon les termes de 1l'accord entre la bdasie et le
gouvernement proviacial de 1'Alberta., L'Etat paztie déclare que la ncuvelle usine
de pite i papier est située & environ 80 kilomatres de la limite des tevies
réservées a la bande. Il poursuit en ces termes ¢

"§'agissant de la superficie des terres mises @ la disposition de l'.sine pous
s'approvisionner on matieres premidres, 1'accord d'esploltatioa for:stiérs
pasad entre la proviace de 1'Alberza et cette usizne exclut expressésent las
terres offertes a la bande du lac Lubicon, De plus, pour garanfir nre saize
exploitation forestidre, les coupes annuelles effectudes en dehors iics terces
proposéses 3 la bande toucherozt moias de 1 % de la superficie spici'lde dacs
l'accord d’'exploitation forestiere.” .

26.7 Enfin, 1l'Etat partie attire l'attention du Comité sur 1'évelutica réceante de
la situatioz de la communauté du lac Cadotte/lac Buffalo, au sein de lagu:lle
vivent la majorite des membres de la bande du lac Lublcoa. Ea décembre 1388, la
autorités fédérales ont appris qu'un nouveau groupe de cette communautsd avait
entrepris de régler 1a question des droits détenus par ses membres en vertu du
Traité No 8, indépendarment de la bande du lag Lubicon. Ce groupe, qui compte
eaviron 350 autochtomes, a demaadé 2u Gouvernement de le recomuaitre ec tast que
bande des Cree des fordts. Selon 1'Etat partie, il se compose de membrrs e li
bande du lac Lubicon qui ont officiellement annoacé leur lntention d# & jatégrar
dans la nouvelle bande, 4'anciens membres de la bande du lac Lubicon exuulsés par
celle-ci én janvier 1089, et d'autres autochtones vivant dass la commuxanté, Le
gouvernement fédaral a accepté de constituer la bande des Cree des foréts., L Rtat
partie ajoute qu'il se recomnait envers cette bande les mimes obligecicums -
juridiques gqu’'envers la bande du lac Lubicon. ' ' :

26.8 Dans une nouvelle commupicatiosn, datée du 28 septembre 1989, l1'EBcac partie se
réfare aux négociatiouns tripartites eatre le gouvernemeat fédéral, le ¢suvernemaat.
proviacial et la bande du lac Lubicoa, qui auraient dd se dérouler fis solt =2t

début septembre 1989; il affirme qu'alors que la bande s'étsit esgagée 3 soumetire
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une contre-proposition détaillée en réponse 3 1'offre du gouvernement tédéral :t: de
fournir upe liste des personnes qu'elle raprisentait dans leg adgociations, il a4
écé informé le 7 septembre 1389 que la bande n‘avait pas préparé de
contre~proposition ot qu'elle ne fournirait pas de lists, La bande auvrait declazd
qu'elle ne aégocierait pas em présence de M. Ken Colby, 1'un des membres de
1'équipe de néqgociateurs du Canads, parce qu'il faisait office de porte~-parsle Jdu
Gouvernement aupres des médias. La bande ayast ainsi refusé de poursuivre une
discussion sérieuse sur ses revendications., leg négociations n'ont pas zepris.

27.1 Dans ses observatiocas du 2 actobre 1989 sur la réponse de l'Etat partie i la
décision interlocutoirs du Cemité, 1'auteur déclare que 1l'Etat partie ae peut i bon
droit se prétendre désavantagé dans 13 procédure exgagée devant la Comiks des
droits de l°'homme, puisque tous les faits et les motifs juridiques suz lesqualg
tepose la plaince de la bande ont été abondamment exposés et discutés. Quant 3
savoir si des voies da recours interzes restent ouvertes i la bande, il fait
observer qu'il n'existe aucun recours iuterne gqui permette & la bapde du lac
Lubicon de rétablir son économie et de retrouvar son mode de vie traditionnel., dont
la desezuctlion est "la conséquence directe A la fois de la oegligeance et das sctes
délibérés du Gouvernement canadien”. L'auteur fait observer gue, du point de vue
juridique, la situatioz de la bande est conforme i 1a décision que le Comits &
prise dans 1l'affaire Myfiox ¢. Pdgou 1/, dans laquells le Comité avait déclazé gue
. 1a Botion de procés dquitable su sens de l'article 14, pacvagraphe 1, du Pacte
implique nécessairement que la justice soit readue aanw recard excessif. Dag:t
cetts affaire, le Comité aveit estimé qu'un recard de sept ans dans la procdduze
judiciaire izterne représentait un retard excessif. Dans 1'affaire de la Denle,
précise l'auteur. les procédures judiciaires interzes omt éteé engagdes ex 15737, En
outre, et alors que la bande avait adressé au Gouvernement fédéral casadiea viie
requéte en création 4'une réserve des 1933, la question n'est toujours pas réi.ée,
La bande considére que si elle a été concraiate de mettre un tezme & 14 ans s
procédure judiciaire, c'est finalement en raison de deux décigions qui ont eu paur
effec de lui dter toute posaibilité Qe poursuivre la revendication de ses duoi:s
ancestrauz 3 1'encontre du Gouvernement fédéral canadien, Aimsi, ea 1986, la Cour
supréme du Canada a ddcidé dans l'affaire Joo que les tribunaux fédéraux n'étaient
pas compétenta pour connaitre des affaires de droits ancestraux surveaast dans le
cadre des proviaces. Etant donné cette ddécision, la bande a demandé aux “riluzaux
de l'Alberta, en 1987, d'iaclure le Gouvernement f£édézrsl canadien au nombre fes
Parties aux procédures concerzant ces drcilts amcestraux. Le Gouvernameat fié:éral
s'ast opposé a cecte demaude.  En mai 1988, le gouvernement fédéral a iateati une
action ea justice pour essayer de persuader la Cour du Banc de la Reize (Court of
Queen’s Bench) de 1'Alberta que la bande a'avalt qu'un droit conventionnel sur
40 miles carrds de terre. L'auteur fait valoir que, du point de vua du
gouvernement fddérsl, une décision en ce Sens lul permettrait de justifier loa
concesgions d'abactage de la société Daisbowa, qui englobeat pratiquement tous les -
territoires traditioanels de la bande du lac. Lubiconm, et "ianvaliderait les
arguments izvoqués par la bande concernant la destruction de son assise _
écoucmique“. L'auteur ajoute que le Président de la Cour du Banc de la Rednn
(Court of Queen's Bench) a reconnu qu‘il fallait régler la guestion des &roi:s
ancestraux avant de preadre une diécision sur aucune question concernant las iroits
issus de traicés; il précise que si le Canada avait réellemest voulu gque les
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tribunaux réglent la question des droits fomciers de la bande 3u lac Lubicum, au
lieu de s'an servir pour retarder une décision en la matisre, i1 surait rravoyé L
Question directement devazt la Cour guprime du Canada,

27,2 Quant & 1l'offre d'uz reglemest négocié faite par l'Etat partie, 1l'auzeur
déclare que catte offre n'est pas équitable et ae répond Pus aux besoins 4+ la
communauté du Lubicon car pratiquement tous les points de quelque imporvas:s
resteraient 3 régler et devraieant faire l'objet de nouvelles discugsions, e
décisions du Gouverzement canadien ou de demandes de la bande, ez dchange s quoi
celle-ci devrait resonrcer a toute action. sur le plag natioaal ou interzaticual, 3
l'encontre de 1'Etat partie, et notamment ratirer la commusication soumize au
Comité des droits de 1'homme. L‘'auteur ajoute que 1’'accord d'octobre 1788 entre 1la
bande et la province Qe l'Alberta ne regle ez rien la question des revendi :scions
territoriales de la bande, “contrairement i ce que veut faize croirce" 1'Eeat
partis. A ce propos, l'auteur fait valoir que, contrairement & ce qu'il avedit
précendu précédemment, 1'Etat partie z'a pas offert de donser effat & l'acierd
d'octabre 1988 et que, s3°il était réellement disposé a appliquer les dispaiitioas

de l'accord, il restsrait & rigler un certaiaz nombre de questions, gotamment: celle
d'une juste indemnigation.

27.3 A 1'appui de ses observations antérieures faisant étac de violatiens ius
articles 14 et 26 du Pacte, l'auteur affirme gque 208 seulement 1'Etat partie 2'a
pas assuré & la bande du lac Lubicen une égale protection par TAPPOrt Aux Jroupes
non autachtones, mais qu'il a er outze cherché 3 priver la bande 4'une fgaly
protection par rapport aux autres bhandes d‘'Indiens. C'est ainsi que., $'agiizant d¢
1‘appartenance & la bande, la formule proposée par le Capada en 1986 auraiz pour
effet de priver de leurs droits aborigénes plus de la moitié des Indiens da
Lubicon, qui seraiest ainsi l'ohjet d'un traitement inédgal et diseriminatuirce par
rapport a tous les autres aborigenes. L'auteur affirme qua, au moizg jdasqu’en
décembre 1988, 1'Etat partie a cherché A appliquer a la bande les critbre: énsnces
dans la législation antérieurs aux constatations faites par le Comité des droits d»
l'bemme dans 1'affaire Lovelace ¢. Canada 2/, législation qui avait dtd diclarde
coptraire a l'article 27 du Pacte.

27.4 Passant i ses alléqations de viclation des articles 17, 18, 23 et 27, 1'autauc
réaffirme que 1'Stat partie a teaté de dénsturer les faits réceats et 5'e:t
concentré abusivemeat sur le projet d'exploitation forestiare de la Daighiva pous
détourner 1'attentioz du Comité du fait que “c'est sciemment e€ délibérémer.t qu'il
anéantit la commumauté du Lubicon". Il rappelle que sept mois seulement wpcés gue
le Comité eut demandé des mesures conservatoirzes ez application de l'arti:ie 86 dv
reglement iztérieur, pratiquement toutes les terres traditiomnelles du Lu:icon
avaieat fait l'objet de coucessions d'abattage pour le projet de la Daiskova,
L'accord d'exploitation forestiere destiné & alimenter en arbres la ncuvelle usine
eaglobe, selon l'auteur, la totalité des territoizes traditionnels de chasse et de
pidgeage du Lubicon (10 000 kilomécres carrés), & 1'exception de 85 kilama:ces
carrds mis a part mais jemais officiellement coustitués em réserve. L'uutiur faif.
valoir que le Canada a contrevesu i la dsmacde de mesures gonservatoires f£irmulée
par le Comitéd en vendant & une sociécé japonaise les arbres gui couvreat csa

10 000 xilometres carrés traditicunellemsnt utilisés par la dande et gu'ulle n'a
jamais cédés. De plus, le Canada s'efforcerait de minimiser indiment 1’impact du
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projet de la Daishowa; 1'autsur fait observer que les plans de production actinls
prévoient l'abattage de 4 millions &'arbres PAr A1 et que 1l'on a récemment azioncé
1'intention de doubler ez trois ans la production, qui est actuellement de -

340 000 toanes de pate A papier par az. Si cecte activied dconamique se poursuit
comme prévu, oa contizuera de détzuirs 1'ensemble du territoirs traditionnel Jdes
Indiens du Lubicon. Il ne sert & rien que le territoire de 247 kilometres co:rés
réservé par 1'accord d'octobre 1983 demeure relativement intact, puisque la gibier
qui traditieanellement assurait la subsistance de la bande a déjb été chasyé e
toute la zone de 10 000 kilometres carrés. '

27.5 Eafin, 1l'auteur fait valoir qu'en créant la "bande des Cree des foréts”
s'efforgant de faire “revendiquer par d'autres” les terres traditionnslles
du Lubicoa., 1'Etat partie viole use fo0is 40 plus les articles premier, 28 at v du
Pacte. A ce propos, il déclare gue la bande des Cree des foréts egt wn

e, en

"groupe hétéroclite forméd de personzes tirées d'une dousaine de communaut iy
différentes éparpillées dans toute l'Albecta et la Colombie britanmigue”. gqui
a‘'ont aucun passé ea tast que société autochtome orgamisie et qui, ex taat que
groupe, n'ont aucuz liem avec le territoire traditionzel de la bande du lug
Lubicon et que sa créstion “"constitue la dersidre eu date des temtatives

faites par le Canada pour ébranler la société traditionzelle du lac Lubizun et
aholir gas droits fonciers”.

L'auteur ajoute que le gouvernement fédéral a apporté une assistance fimanciicn et
juridique a 1a bande des Cree des foréts et qu'il 1'a reconzue avec "une céiérité
sans précédeat™, lul accordant la priorité sur plus de 70 autres groupes, sotarmant
six commuzautés Cree homogenes et bien soudées du nord de 1'Alberta qui attenlest
depuis plus de SO ans 4'Stre reconnues comme bandes. Certains des soi-disant
membres de la "bande des Cree des fordts" viendraient de ces communautés-li.
L'auteur se réfare & l'article 17 de 1a loi sur les Iadiens, qui doane au Ministce
£édéral chargé des affaires indiennes le pouvoir de constituer. de nouvelles handes
et de mettre 4 la disposition d'une azouvelle bande "une partie, détermizée par le
Miaigtre, des terres de la réserve et des fozds de 1a bande existazte". De L'ivis
de l'auteur, les pouvoirs conférés par 1'article 17 de la 10i sur les Indiens soat
“extraordinaires et inconstituticnzels" et ont été invequis "pour créer [la] biande
des 'Cree des forits' et ddpossider la bande du laa Lubicon de son territoira
traditionnel et de sa culture”., De plus, alors que 1'Btat partie prétead gque la
bande des Cree des fordts représente quelque 350 persosnes, 1'suteur indique Tie la
nouvelle bande a toujours refusé 4'em publier les soms sux fins de vérificatioa.

Le gouvernement fédéral, ajoute-t-il, a reconnu que la bande des Cree des fordts ne
compte Que 110 membres.

27.6 L'autenr coaclut que 1'Ztat partie 2's pas été en mesure de réfuter ses
allégacions de violation des articles 2, 8, paragraphes 1, 7, 14, paragraphss 1,
17. 183, pscagraphes 1, 23, paragraphes 1, 24 et 37, formuldes dsns ses
communications des 12 jacvier 1988 et 30 mai 1989, et prie le Comité &e se ‘
prononcer contre 1'Etat partie ea ce qui concerne ces articles. Quand Za‘vicluma
de l'article premier qu'on lui reproche, il fait observer que s'il a -iqnc: 4@ kant
que représentant de la bande, toutes les communications adressées au Comité, il a
agi uniquement ex sa qualité de représentant diment élu de 1a bande et non e 8on

/oo
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propre nom. A ce propos, il note que si l'article 2 du Protocole facultatie

- dispose que sgeuls les perticuliers peuvest présenter une communication 21 Comive,

l'article premier du Pacte garaantit "a tous les R2AURIRS ... le droit de dispogar
d'euz-mémes”. Il ajoute : "En dédcidant qu'un particulier qui scumet ume
communication au nom d'un groupe, coaformément aux dispositions de l'artigle 2 du
Protocole facultatif, ne peut ezposer une réclamation au nom de cs méme groupe en
vertu de l'article premier du Pacts, le Comitd déciderait em fait que les croits
éooncés 3 l'article premier du Pacte n'ozt pas force de loi."” L'auteur gjcute
encore qu‘"il est evident que telle a'est pas 1l'isteation du Comitd et qu’sn
cousdquence la bande estime ... respectueusemeat qu'en tant que peuple, re;rasentad
par son chef dimenmt élu, M. Bernard Cninayak, la bande du lac Lubicen est rigtime,
de la part du Gouvernement fédéral du Canada, de violations .., des droits ¢nopcda
a l'article premier du Pacte international relatif aux droits civile et po.dtiques”,

28.1 Dans une derniére communication datde du 8 novembre 1989, 1'Seat partie
rappelle que pour se faire uz avis sur les actions en justice concermant 1i bazde
du lac Lubicon, il comvient de tenir compte du fait qu'il existe au Canacz. an
vertu de la Comstitution, un partage des pouveirs entre le gouveraement tddizal et
les gouvernemeats provinciaux et eatys les compétences respectives des tribanaux,
La Cour supréme du Canada a décidé que, lorsque des terres qui sont la propeideé
d'une province sont revendiquees (comme dass le cas du lac Lubig¢on), les jlaistes
dirigées contre le gouvernemest provincial sont déposées devant les tribupaux '
proviaciaux. De 1l'avia de 1'EStat partie, la décision de la Cour suprime définit
avec précision les instances judiciaires devant lesquelles la bande peut laire
valoir ses droits territoriauz ancestraux., Le fait que les conseils de l: baade
n‘aient peas intenté leur action devant les tribunaux compétents ge siguifis pas que
les tribunaux cansdiens refuseat ou soiest incapables d'eantendre leur -ause
équitablement. '

28.2 Passant a la distinction entre les droits mocestraux et les droits iisus de
traitds, l'Ztat partie explique que dans le droit conatitutioppel canadie:, les
droits ancestrsux peuveant étre remplacés par des droits issus de traltsés.

Lorsqu’'il ea est ainsi, laa bandes iandiesnes peuvent prétendre } des svaniiages
découlant de ces traitds subséquents. L'Stat partie recousait que 1a hanis du lac
Lubicon peut légitimement ravendiquer certains droits en vertu du Traitd ¥ 8,
conclu en 1899 avec les Indiens cree et les sutres Indiens de la proviace de
1'Albesta. Les propositions faites par le Gouverzament casadien et le Gouveraeme:t
de l'Alberta & la bande reposent sur les droits éuoncés dans le Traité Nc 8. [Las
terzres offertes par le gouvernement provincial en vertu de l'Accord de 1:88 1'aat
été dans le cadre des dispositions de ce traité. Em revasche. la zona ‘

de 10 000 kilométres carrés mentionnée par la basde dans ses communicatiogs relavs
d'un droit ancestral qui z'est pas reconnu par le gouverzameat fddéral. La plainze
formulée par 1a bande A propos de la poursuite de 1'exploration et de
l'exploitation pédtroliires et d'une ¢ventuelle exploitation forestiara paree sur
des activitds mendes dans cecte vaste zone de 10 000 kilomdtres carzés e: pon paus
Sur les terres visées dans les projeta d'accords entre la bande, le gouvarnement
fédéral et le gouvernement provimcial. ' :

28.3 L'Etat partie réfute la these de¢ 1a bande selon laguelle som mode dn vie fo1dé
sur la chasas et le pidgeage aurait évéd irrémédiablement détzuit; 1l fait obgervor
que., dans les zones coucédeées pour l'exploitatiom forestidre, la forét dacs sou

AR
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engemble reste intacte et peut covtinuer A faire vivre uze population animale .
suffisante pour permettre aux membres de l2 dande du laq Lubicon qui le souha.teant
de maintenir leur mode de vie traditionnel.. Il ajoute que les perturbations
apportées aux foréts entraineat ea général une augmentation du nombra

vt des yrauds
mammiferes, c¢ar la mourriture devient de ce fait plus abondante dans

les cleai:ieres,

28.4 Enfia, 1'Btac partie souligne & nouveau que la bande des Cree des foréts «
constituse a la demande méme des intéressés. I) fait observer qu'une mingeriti
d'Indiens souhaitant appartenir a cette baade étaient & un moment domné des mam>bres
4 part eatiére de la bande du lac Lubicon. Certains d'estre eux 1'ogt depuis
quittée de lour pleiz gré; uae trentaine d'autres em ont @té exclus en 1989,

L'Etat partie fait observer que les membres de la bande des Cree des foréts oit:
demandé aw gouverzement fédéral de les reconnaitre comme tels. tout comme les
membres de la bande du lac Lubicon avaieat demandé a #tre reconnus comme tals dang
les années 30. La gouvernement fédéral a recomzu la nouvelle bande parce que
¢ertains de ses membres ont, ea vertu du Traité No 8, des droits territeriaur
qu'ils souhaitent exercer. L'Etat partie ajoute que la bande des Cree des foriits a
€té reconnue a la demande des intéressés, qui souhaitent, 8tre recoanvs comme :Lials
afin de pouvoir vivre collectivement, et que cette baade n'a réclame sucune das
terres revendiquées par 1a bande du lac Lubicoenm.

29.1 Au début, dans sa réclamation, située dans un eansemble de faits complexns,
1'auteur allégquait principalement gue la bande du lac Lubicom avait été privie du
droit de disposer d'elle-méme aizsi que du droit de disposer librement de sos
richesses et ressources naturelles. Bien que le Couveraement camadiez ait. par la
loi sur les Indiens de 1970 et le Traitdé No 8 de 1869, recemnu le droit de 1i bande
du lac Lubicon & poursuivre son mode de vie traditionnel, ses terres

(10 000 kilometres carrés eaviron) avaisnt été exproprides i des fins commerciales
(prospection de pétrole et de gaz) et détruites, ce qui avait privé la bande dy lac
Lubicon de ses moyens de subsistance et de la jouissance de som drois a
1'autodéterminatian. La destruction rapide de 1'assigze écomomique et du mods de
vie aborigéne de la Dande avait déja causé un dommage irréparable. L'autaus
alléquait em outre que le Gouvernmement canadien s'était délibérément servi dis
moyens politiques et juridiques disponibles au Canada pour empécher et retarisr les
actions en justice de la bande de maniére qu'avec le développement industrie. de la
région, s'accompagnant de la.destruction du milieu écologique et de 1’assise
€conomique de la baunde, celle-ci ze puisse survivre es tant Que zation. L'anteur
déclarait que la bands du lac Lubicon ne demandait pas au Comité une décision sur
des droits territoriaux mais seulemeat que le Comité l'aide & tenter de cosviiacre
le Gouverzement : a) que l'existence de la bande était gravement menmacde ot 3, que
le Canada était responsable de 1a situation actuella. :

‘egt

29.2 Dés le début. 1'Etat partie a repoussé les allégations selon lesquelles
1'existeace de la bande du lac Lubicon était menacée et affirmé gue la poursiite de
la mise en valeur de la région ne causerait pas 4e dommage irrédparable au meoie de
vie traditionnel de la bande. I1 estimait que la revendication, par la banda du
lac Lubicon, de certaines terres situdes dans la partie septentrionale de 'Albecta
n'était qu'un élimeat d'une situation qui était extrémement complexe du tait les
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revendications concurrantes de plusieurs autres communauseés autochtones
reqion, que la bande disposait eacore de recours effectifs pour faire valois

ses revendicacions tant par la voie judicisire que par la ndgaciatioes, que e
Gouvernement avait fait a la Dande un versemezt a titra grscieux de 1,3 wmillion Qe
dollars canadiens pour couvriz ses frais de justice et que. de toute fagon,
l'article premier du Pacte, ayant trait aux droits 4'ua peuple, ne pouvail iitre
izvoqué en vertu du Protocele facultatif, qui prévoit 1'examen de préteadua

violations de droits individuels mais non de droits collactifs conférds a cdan
peuples,

de Ja

29.3 Telle dtait la situation lorsque le Comité a décidé, en juillee 1987, jue
la communication était recevable "dans la mesure ol elle pouvait soulever éaj
questions au regard de l'article 27 ou d'sutres articles du Pacte”. Etaat dizné
la gravité des allégations de l'auteur selen lesquelles la bande du lac Lunizon
était au bord de 1'extiaction. le Comité & grid 1'Ztac parele, cozformémen: a
l'article 86 du réglement intérieur, "de prendre des mesures provisoires jcur
éviter qu'un préjudice irréperable ne €oit causé (A 1'auteur de la communi:ation]
et aux autres membres de la bande du lac Lupicom".

29.4 Faisant valoir que le mode de vie traditionnel de la bande du lac Lubicon
n'avait pas été acteint de maziére irréparable et a'était Pas mezace de maunidre
imminente ot gque tant un procas sur le fond que le processus de mégociation propose
constituaient des recours effectifs au méme titre que 1'injonetion proviscire que
l1a basde avait cherché sans succes a obtenir des tribunaux, 1'Etat partie 2. en
octobre 1987, prié le Comité., ea vertu du paragraphe 4 de 1'article 93 dg ritglement
iatérieur, de rdexamizer sa décision de recevabilité dans la mesure olt #ll2 se
fondait sur la régle de 1'dpuisement des recours izternes. L'Ztat partie
soulignait a ce propos que les retards iztervenus dass les procédures judiciaires
8ngsgées par la bande étaient dus pour une bozze part a 1'izaction de La Lagda. I
faisait aussi valair qu'il avait pour politique de s'efforcer de résoudra par la

négociation les revendications fonciires justiZiées et en suspens de bazdrs
indiennes. ‘ ' ;

29,3 Depuis octobre 1987, les parties ont présenté un certaiz nomdbre
d'observations, réfutaat mutuellement leurs déclarations comme écant fiugies ou
fallacieuses quant aux faits. L'auteur a allégué que 1'Etat partie avait crééd yaae
gituation qui avait causé directement ou indirectement la mort de beaucouwr de
membres de la bande et menagait la vie de tous les autres membres de la mnumnauté‘
du lac Lubicon, que le nombre de fausses-couches et d'enfants morts-nés z iuit monte
en £leche et que celui des agomalies & la naissance était passé de 0 & praique

100 %, tout cela en viclation de l'article § du Pacte, que les effsts ddvastateur:
causés a la communauté constituaiesc des traitements cruels, inhumaiss ef
dégradants en violation de l'azticle 7. que la partialité des tribupaux cacadiens
faisait obatacle aux efforts déployés par la bande pour protéger ses ter:es, sa
COMMURAUtE 6t 308 moyens d'azistence. que plusieurs des juges entsetenai:at
manifestement des liens économiques et persounals asvec les parties adver:as, ea
violation du paragraphe 1 de )'article 14 et de l'article 26, ques 1'Btat partie
avait permis la destruction des familles et des foyers des membres de la bande 2n
violation de l'article 17 et du paragraphe 1 de 1'article 23, que les menbres da la
bande étaient “"spolidés du substrat physique qui [servait] de support i lyur
religion”, en viclation du paragraphbe 1 de l'article 18, et que tous les faits
susmentionnés constituaient aussi des violations des paragraphes 1 & 3 ¢»
l'article 1 du Pacte. :

e
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29.6 L'Etat partie a rejetd catigoriquement les allégations ci-dessus comme icane
non fondées et mon établies et comme comstituant um abus du droit de
communication. Il affirme que des efforts réels et sérieur ot contiaud 2'§re
faits au ddbut de 1933 pour eagager des négociatioss avec les représentants s la
baade du lac Lubicon au sujet des revendications de la Dande. Cesx effores, ;ui
comportaient une 0ffre provisoire de ciéder ¥ 1a baande 25,4 milles carres de Lerreg
réservées, sana préjudice de toute négeciation ou action en justice, ont ichoué,
D'aprés 1'auteur, a 1l'exception de 25,4 milles carrés, le Canads a docné buil la
totalité des cerres traditiomnelles de la bande - au méprias de la demande du Comitd
tendant & la prise de mesures congervatoires -~ en vus de leur explaoilation pur une
ugine de pite & papier qui serait construite prés de Peace River, dang }'Albarta,
par la Daishowa Canada Company Ltd, et le projet de la Daishowa & mis ug podue
final & tout espoir de la part des membres de la bande de pouvolr poursuivre
certaines de leurs activités traditionaelles.

29.7 Recomaaissast 1'obligation qui Iui est faite, en vertu du Traieé No &, e
fournir une réserve i la bande du lac Lubicon et aprés de neuvelles discussiors
qui n'omt pas abouti, le Gouverzement fédéral a, en mai 1588, sngagé une act.cn
ea justice contre la provisce de l'Alberta et la bande du lac Lubiaes afin qu'il
Yy ait une juridictiocn commune et que le Cazada pulsse aiasi s'acquitter de sus
obligations & 1’'égard de la bazde découlant du Traité No 8. Selon 1'auteur,
cependant, cette initiative 2'a pas d'autre but que de retsrder indéfisiment le
réglement des revendications foncidres du Lubicos et, le 6 octobre 1938 (le

30 septembre, gelen 1'Etat partie), la bande du lac Lubicon a proclamé sa
juridiction sur son territoire et diclaré qu'elle cessait de recommaitre la
compétence des tribunmaux camadiens. L'auteur a ea eutre accusé 1'Etat pavein
d'“intoxiquer 1l'opiniom dans les médias et de congédier les conseillers qui
préconisaient une solutioz favoradble au peuple de Lubicoa”.

29.3 Ez povembre 1983, & la suite d'un accord conclu entre le Gauverzemest
proviancial de 1'Alberta et la hande du lac Lubicon sur la cession de 98 milles
carrés de terres pour établir une réserve, le Gouvernement fédéral et la banin
ont entamé des ndgociations sur les modalités du transfert des terces e¢ sur des
gquestions connexes. D'apras 1'Etat partis, une entents etait intervenue aux .a
majorite des questions. y compris l'appartenance & ls bande, la superficia ¢2 la
réserve. les constructions destindes & la communautd et les programmes et servicas
& fournir, mais moa sur la question de la compemsatioca en espices. loraguae la
bande s'est recirde des ndgociations le 24 jauvier 1989. L'offre formells ¢u
Gouvernement f£édéral représentait alors snvircon 45 millions de dollars en
prestations et programmes, ea plus de la réserve de 9% milles carrés.

29.9 L'auteur, quant & luil, déclare que les informations c¢i-dessus de l'Etat jartic
n'ont pas seulement pour effet d'induire en erreur mais qu'elles sont presque
entiérement fausses et que le Gouvermement me fait aucun effort sérieux pour
aboutir a un réglemest. Il qualifie 1'offre du Gouverzement &'opératica de
relatious publiques qui “pe comporte pratiquement sucun emgagement de la part du
Gouvernement fédéral™, et déclare gu'aucun accord ou consensus a'est intervess sur
aucune question. L'auteur accuse en outre l'Etat partie d'infiltrer des _&guals
dans des compunautés jouxtant le territoire traditionuel de la commuzauté dv
Lubjicon pour imciter &’autres autochtones a revendiquer de leur cotéd des tarres
traditionnelles 4u Lubicon, ‘
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19.10 L'Etat partie rejatte 1'allégatioz seloa laguelle i1 aursit négocié de
mauvaice foi ou agi irréguliersment au détriment des intésits de la bazde cu

lac Lubicon. Il recomnait que la bande du lac Lubicon a écé viceime 4'uzy
injustice historique mais affirme avoir fait A 1a bande une offze formelle qui,

8i elle atait acceptée, devrait lui permectre de préserver sa culture, d'itre
maicresss de 50z mode de vie et d'dtre autonome sur le plan économique, oiitre qui
constituerait ainsi une solutioz interze efficace. 8i 1'om Considers que la bande
compte 500 membres et que les biens et services offerts par le Gouverasment
s'élévent & 45 millioos de dollars canadiens, 1'offre du Gouvernemeat reprisente
prés de 500 000 dollars canadiens par famille de cing persoanes. Certairzns
demandes de la bands, comme une patineire et une piscine, ont étd rejecées. Selsn
1'Ztat partie, le seul point imporcanr escore en litige concerne 1‘'{ndameitd de
167 millions de dollars casadieas que 1a dande réclame au titre des pertes .
economiques et autres qu'elle suzait subles. Selon lui., cette demande potrzait
Stre portde devazt les tribunsux., que 1'offre formelle soit acceptée ou nor.
L'Etac partie réaffirme que 1l'offre qu'il a faite 3 la bande reste valabls.

29.11 D'autres communicstions des deux partles ozt tralté eatre autres de
1'influence de 1l'usine de pits a papier de la Daishows sur le moda de vie
traditionznel de la bande du lac Lubicoan. Alors que l'auteur déclare que |'usine
aurait ua impect dévastateur, 1'Btat partie affirme qu’'elle n'entrainersi: pas de
conséquesces graves, faisant observer que l'usine de plce & papier, situd: i '
eaviron 80 kilometres de la limite des terres résarvées 3 la bande, a'est pas dans
le périmécre des terres prétendument ancestrales de la bande, et que les :oupes
annuelles, effectudes en dehors des terres proposess A la bande. touchercat: moinms
de 1 % de la superficiae spécifiie dans l'accord d'exploitacion forestipre.

30. Le Comité des droits de 1'homme a examizé la présente communicatioz on tegast
compte de toutes les informations dcrites qui lui ont évé soumises par les partier,
comme le stipule 1'article 5, paragraphe I, du Protocele facultatif, A ¢9 propos,
il fait observer que le désaccord persistant des parties sur les faits de la cause
2 zendu particulierement difficile 1'exames au fond de leurs thases Tespestives,

; 1 disil : e

31.1 Le Comité a dtudié avec le plus grend soiz la demazde de 1 'Etat partis teadant
3 ce qu'il rdexamize ea décision déclarant la commusication recavable, aux fins du
Protocole facultatif, "dass la mesurs ol slle peut soulever des guestions au rega:;d
de 1l'article 27 ou d'autres articles du Pacts”., Au vu des isformations dent i1
dispose maintenant. le Comité note que L'Etat partie a fait valoir de fagoe
convaiacants que,. sl elle avait activement mend som affaire devant les txibunawux
compétents, la bazde du lac Lubicon aurait pu abréger des délals qui ont semblé
apommalement longs. Mais la question est da saveir si 1a voie dw la confrontacici
judiciaire aurait été un bon moyen de sauvegarder ou de restaursr le mode da vie
traditioanel ou culturel de la bands du lac Lubicon, mode de vie dont la hands Y
dit qu’'il était. a 1l'époque pertinente, suc le point de dispazaitre. Le Comité
R'est pas persuadé qua cela auraif constitué um recours efficace au seas de
1'azticle 5, slinéa 2 D), du Protacole facultatif. Ea l'occurteace, le lcemitd
confirme ss décision antérieuse sur la crecevabilitcd. : :
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31.2 A ce stade, le Comité tient ausai i déclarer qu'il ne peut guivre 1l Etas
partie lorsque celui.ci lui reproche d'avoir failli & sa thche en ze préciguat pas,
au momeat ou il a déclaré la communication recavable, qu'elles étaient colles des
allégations de 1'auteur qui méritaient d'tre examindes au fond, Lew ar¢umunts de
1'auteur étaient certes parfois confus, mais ils ozt été exposés assez clairznent
pour que l'Etat partie et le Comité puissent répondre sur le fognd.

- ¥ . -

32.1 La question s'est posde de savoir si tout grief présenté au titre de l'asticle
premier du Pacte pouvait #tre maintenu malgré la décision prise par le Comits
concernant la recevabilitds. Tous les peuples ozt 1le droit de disposer 4 aus -1émes,
de déterminer librement leur statut politique et d'assurer lesur développement
écozomique, social et culturel, comme le stipule l'article premier du Pacte, nais
la question de savoir si la bande du lac Lubicon constitue un “peuple” n'ast pas de
celles que le Comité puisse traiter dans le cadre du Protacole facultatif
concernaant le Pacte. Ca Protocols offre & des particuliers le moyen de sa faire
enteadre lorsqu’ils estiment que leurs droits individuels omt dté vields. Cou
droits soat énoncés dang la troisiime partie du Pacte, aux articles 8§ a 27, (ela

. dit, rien ne s'oppose 3 ce qu'un groupe de personnes, s'estimant victimes d' i méme

préjudice, présentent ensemble une communication alldguant une atteinte a leus
droits., I . ' ’

32.2 Bien qu'ils alent été initialement présectés comme relevast de

l'azticle premier du Pacte, il ne fait pas de doute que bon nombre des grief:
formulés soulévent des questions qui relavent de l'article 27, Le Cemité coustate
. qu'au nombre des droits protégés par l'article 27 figure le droit pour ded
personnes d'avoir. ea commun avec d'autres, des activitds écomemigues et socinles
qui s’inserivent dans la culture de leur communauté. Les allégations tres
générales d'atteintes particuliavement graves a d'autres articles du Pacte (lus
articles 6, 7, 14, par. 1, et 26), présentdes aprés que la communication eut até
‘déclarde recevable, u’ont peas été suffisamment étayées pour mériter ua exsmen
sdrieux. De méme, les allégations de violation des articles 17 et 23,

paragraphe 1., sont elles aussi trds générales et il u'en sers pas tenu compt $i ce
n'est dans la mesura oit elles peuvent dtre considérées comme englobées dans ieg
allégations qui relévent esseatiellement de l'article 27.

32.3 Les dernieres en date des alligations, selon lesguelles 1'Etat partis anrait
suscitd de toutes Didces une basde des Cree des fordts qui aurait des
reveadications coacurrentes sur les terres traditionnelle¢ de la communauté v
Lubicon, soat\ rejetees covme coastituant un abus du droit de saisiz le Ceomit:, au
sens de l'article 3 du Protocole facultatif, '

Lag viclationa et la cdparation offerte

33. Les inégqalités historiques sentionniées par 1'Ztat partile et certaias faits

plus récents memacent le mode de vie et 1a culture de la bande du lac Lubicon et
constitueat une violation de l'article 27 tast qu'ilw n'auroant pas été éliminés.

L'Ztat partie propose de remédier A la situation em offrant une réparation gque le
Comité juge appropride au sens de l'article 2 du Pacte.
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Notes

1/ Communication No 203/1986, comatatations finales adapties
le 4 movembre 1988, par. 1l1.3.

2/ Cammunication Ne 24/1977, constatations fizales adoptées le 30 juillet 1931,
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Bande du lac Lubicon ¢, Canada

Ezésepte par M. Nisgke Ando comme 1'v autorisze ls waragraphe 3
de l'azticle 94 du reglement intérieur dy Comité

Je na suis pas opposé & 1'adoption des constatations deablies par le Comiis,
car elles peuyveunt mettres ez garde contre ume exploitation des richesses nacurn’las
qui risquerait de causer sur la plamete d'irrdparables demmages dans
l'environnensat - lequel doit impérativement §tre préservé pour les génération:
futuraes, Mais je ne suis pas certain que la situation qui fait l'objez de ia
communication examinde doive dtre considérée comme une viclation des dispos.ticas
de l'arsticle 27 du Pacte. ‘

Cet article 27 dispese que "Dans les Etats ol il existe des mimorités
ethaiques, religieuses ou linguistiques, les personnes appartenant 3 cos mizor:tds
ne peuvent étre privédes du droit d'avoir, en commun avec les sutres membres de lour
groupe. leur propre vie culturelle, de professer et de pratiquer leur propra
religicm, ou 4'employer leur propre langue.” De toute évidence, la droit de
professer et de pratiquer leur propre religion ou d'employer leur propre laagun
B'est pas refusé aux membres de la Bande du lag Lubicon. La question qui se pute
est donc de détermizer 3i le Gouvernemeat de la proviace de l'Alberta, lorsgu' .l a
3 uze date récents exproprié les terres de la Bande pour servir des iatérécs
commerciaux (par exemple ez vue de coucession de prospectioz du pécrole et du s,
a porté atteiate au droit gui est recomsu 3 ces personnes “d'avoir leur propre wie
culturelle”, :

Il peut arriver qu'ume culture soit étroitement asscclde i un mode d’exiskcence
particulier et il z'est pas impessible en l'occurrence que le mode de vie
traditionnel de la communauté considérdée ici, notammeat ses activitds de chasse et
de pache, soit compromis par la prospection industrielle de zichesses matureiles.
Mais il me parait toutefois que le droit d'avoisr sa vie cultursile propre ne
devrait pas &ctre interprété comme impliquant que le mode de vie traditiocnzel da la
Bande doit $tye preéservé tel quel 3 tout prix. L'histoire de l'humanité est 13
pour rappeler que les progrds techniques ont modifié i divers égards les fugors de
vivre pratigquées jusque-ld et oaut par comséquent eu des incidences sur les culsures
qu'elles nourrissaient. Ou pourrait aller juaqu'd dire qu'un groupe qui, au sein
d'une société, refuse absolument da changer son made de vie traditionsel risgue de
compromettre par 1l le développement écomomique de cette zociétd tout enciirs.
C'est pourquoi Je formule une réserve & 1'igard de l'assersion qui pose
catégoriquement que les faits iantervesus depuis quelque temps menacent 1a Zacce du
lac Lubicon dans sonm existence et constituent uzne vioclation & l'actiele 27.

Hisuki Ando
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Opinion individuelle se rapportant aux constatations du Comitd
concernant la commuyaication No 167/1984, B. dminayak e la
Bande du lac Lubicen <. Canada

Présentde par M. Bertil Wennergren comme l'v autorise le ragraghgﬂ;
de l'arzicle 94 du rdglement intérieur du Conmird

Sous sa forme actuelle, la comnunication concerne essentiellement lo drolt des
auteurs de dispeser librement de leurs richesses et ressources naturelles et .l¢ ne
pas &tre privés de leurs propres moyens de subsistance, tels que la chagse et .a
péche. Dans sa décision du 22 juillet 1987, le Comité des droits de 1'Bomne 1
. ddcidé que la communication était recevable dans la mesure ot elle aurait pu
soulever des guestions relevant de l'article 27 ou d'autres articlas du Pacte.
Toutefois, en ce qui concerne les dispositiozms autres que l'article 27, les
allégations des 2uteurs sont restées si gésdrales que le Comité n'a pas pu ex “enir
compte si ce n'est dans la mesure ol ellex peuvent étre considérdes comme englobdes
dans les allégations qui relavent essentiellement de 1'article 27. C'est li-lissus
que se fonde mon opinion individuelle.

Depuis que le Comitéd a adopté sa décisien sur la racevabilité, ces
négociations ont été engagées eatre le Gouverzemest fédéral, la proviace d'Alsareta
et les auteurs en vue de régler l'affaire. Comne aucun progres n'a été réalisé
dans la voie d'un réglement, le Gouversement £édéral a engagé, le 17 mal 1988, uae
action ez justice contre la provizce de l'Alberta et la bande du lac Lubicon afia
que le Canada puisse s'acquitter de ses obligations conveationnelles & l'égasd des
auteurs en vertu du Traité 8. Dans l'acte introductif d‘instasce, la Cour du Bane
de la Reine de¢ l'Alberta est pride a) de déclarer que la bands du lac Lubicon a
droit 3 une réserve et b) de ddcerminer la superficia de cette réserve.

Le 9 juin 1983, la bande du lac Ludicon a présenté les comclusions de 1.
défense et a diposé une demande recomveaticnnmella. L'Etat partie a fait obsscver 2
cet égard que l'affaire 3 l'origizme du différend interze et de la communicacian
adressée au Comité des droits de l'homme concerne la superficie du territoir: qui
doit constituer la réserve et las questions qui em décculent. Il n'est pas
absolument cartaia que toutss les questions qui peuvent ralever de l'articls 27 du
Pacte soisunt des questicns qui doivent #tre examindes par la Cour du Basa ds la
Reine de 1'Alberta dauns l'affaize dont elle ast encore saisie en ce momen:z. Mais
i1 est évident, en revanche, que les questiocns relevaat de 1'article 27 du Pucte
sont inextricablemest lides & celles de la superficie du territoire qui doit
constituer la réssarve et aux guestions qui ea découlent.

La régle générale du droit iaternational qui veut que les recours interies
soiant épuisés avaac qu'une plainte soit soumise i upne instazce intarzaticnale
d'enquéte ou de réglement a esseutiellement pour objet de donner a l'Btat déseundeur

la possibilite de réparer lui-méme, dans le cadre de son propre systime juridique
interne, le préjudice qu'a pu subir 1‘'auteur de 1a plainta. Cela signifls, ¢loa
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moi, gue dans un cas comme le cas présemt, une ipstance interzationale ne peut jas
examiner une guestion pendante davant un tribunal de 1'Etat défeandeur. A mon auis,
il n'est pas conforme au droit internatiozal qu'une izstance iaterzationale exa:ize
des questions qui sont pendantes devant un tribumal zational, J'estime qu'une
iastance iaternationale d'eaquéte ou de raglemeat doit s'abstenir d'examiner :oute
question pendante devant un tribunal natiomal jusqu'a ce que le tribunal naciomal
se soit pronomcé sur ceatte question. Corme ce n'ast pas le cas ici, je juge la
communication irrecevable au stade actuel.

Bertil Wennergren
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ORIGINAL: ENCLISH

L]
HUMAN RIGHTS COMMITTES
Thirty-eighth session

DECISIONS -

Commynication No, 167/1984
Submicted hys Bernard Ominayek, Chiaf of the Lubicon Lake Band
(tapresented by counsel)
Allsged victima: The Lubicon Lake Band

State party councerned: Canada
Date of commuaicasiemt 14 February 1984

Rocumentation refereangest Prior decisions ~ CCPR/C/WG/33/D/187/1984 (rule 91
' dacision, 9 Novembar. 1984)

- CCPR/C/37/D/167/1984 (ianterim
decigion, 10 April 1986)

- CCPR/C/30/D/167/1984 (decisicn on
admissibllity, dated 223 July 1947)

- CCPR/C/38/D/167/1984 (further iatsrim
decision, dated 14 July 1989)

Date of pressnt declsiont 26 March 1990

- 0n 26 March 1950, the Buman Rights Committee adopted its views under
article S, paragraph 4 of the Optionsl Protocol, conceraing communication
Ro., 167/1984. The text of the views ls anvexed to the present documeant.

*  Made public by decision of the Ruman Rights Committes.
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Annex
VIEWS OF'T!B RUMAN RIGHTS COMMITIEE UNDER ARTICLE 5, PARAGRAPH 4.

OF THE OPTIONAL PROTOCOL TO THE INTERNATIONAL COVENANT ON CIVIL
AND POLITICAL RIGHIS - THIRTY-EIGHTH SESSION

concerning
Commupicatiop No, 167/1984
Submitted by: Chief Botnazd'Omiaayak and the Lubicon Zak:
Baad (represeanted by coungel)
Alleged vigtim: Lubicon Lake Baad
1 State party concerned: Canada
j Date of communjcation: 14 Februazy 1884 (date of initial ioctor)

| Rate of decigion on admissihility: 22 July 1987
T The Huyman Riahts Committee, established under article 28 of the Isternaticaal
|

Covenant on Livil and Political Rights,

Meeting on 26 March 1990,

| R ~

] Having copncluded its consideration of communicatioan No. 167/1984, submizted to
| the Committee by Chief B, Ominayak and the Lubicoa Lake Band under the Opticnal

| Protocol to the Internatiomal Covenant on Civil aad Political Rights,

Baving taken into aggount all written lnformation made 0vailab19 to it by :he

author of the commusication and by the State party,

Adopts the followingt

Views under article 5. paragraph 4, of the Optional Protosel *%/

l. The author of the communicatlion (initial letter dated 14 February 1984 :nd
subsequeat correspondence) is Chief Beranard Omirayak (hereinafter referred to as
the author) of the Lubicon Lake Band, Canada. He is represented by counsel.

T 2,1 The author alleges viclatiocas by the Government of Canada of the Lubicon L:ke

\ Band‘'s right of self-determination and by virtue of that right to determine fra:ly

| its political status and pursue its economic, social and cultural developmeat, :s

| well as the right to dispose freely of its natural wealth and resources and no: to
be deprived of {ts own means of subsiaztence. These violations allegedly coantrawene
Canada‘s obligations under article 1, paragraphs 1 to 3, of the Internmaticnal
Covenant on Civil and Political Righta.

|

\

|

i l’lld
| **/ TIndividual ‘opinions submitted by Mr. Nisuke Ando and Mr. Bertil Wennargren,
| respectively, are appended.
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2.2 Chief Ominayak is the leader and representative of the Lubicon Lake Band, a
Cree Indian band living within the borders of Caznada iz the Province of Alberta.
They are subject to the jurisdiction of the Federal Goverzmeat of Canada, allcgedly
in accordance with a fiduciary relationship assumed by the Canadian Goveramen: with
respect to Indian peoples and their lands located within Canada's national

bordars. The Lubicon lLake Band is a self-1ldeatified, relatively autonomous,
socio-cultural and ecomomic group. Its membars have continucusly inhsabited,
hunted, trapped and fished iz a large area encompassing approzimately

10,000 equare kilometres in northern Alberta since time immemorial. Since their
tarritory is relatively inaccessible, they have, until recently, had little ccatact
with non~Indian society. Band mambers speak Cree as their primary language. Many
do not speak, read or write English, The Band coatianues to maintain its
traditional culture, religion, poelitical struature sud subsisteace economy.

2.3 It is claimed that the Canadian Goverament, through the Indiaa Act of 1470 and
Treaty 8 of 21 June 1899 (concerning aborigimal land righta in nerchers Alberta),
recognized the right of the original inhabitants of that area to coantinue thair
traditional way of 1ife. Despite these laws and agreements, the Canadian
Governmeant has allowed ths provincial goverament of Alberta to expropriate the
territory of the Lubicon Lake Band for the banafit of private corporate intarasts
(e.g., leases for oil aad qas exploration). In so deing, Canada is accused of
violating the Band's right to determine freely its political atatus and to pursue
its econmomic, social and cultural development, as guaranteed by article 1,
paragraph 1, of the Covenant. TFurthermore, esnergy exploration ian the Band's
territory alleqgedly entails a violation eof article 1, paragraph 2, which grants all
peoples the right to dispose of their natural wealth and resources. In destroying
the environment and undermining the Band's economic base. the Band is allegedly
being deprived of its means to subsist and of the cnjoymont of the right of
self-determination guaranteed in article 1,

3.1 7The author states that the same matter has not been submitted for examinstion
under aaother procedurs of international iavestigation or settlement.

3.2 With respect to the exhaustion of domestic remedies, it is stated that tha
Lubicon Lake Band has heen pursuing its claimsg through domestic political and 1lagal
avenues. It is alleged that the domestic political and legal process in Crmsada is
being usad by goverament officials and energy corporation representatives to tawart
aand delay the Band's actions until, ultimacely, the Band becomes incapable of
pursuing them, because industrial development at the curresnt race ia the area.
accompanied by the destruction of the enviroamental and econemic base of the Baad,
would make it impossible for the Band to survive as a pecple for many more yeurs.

3.3 On 27 October 137%, the Band's represeatatives filed with the Registrar of the
Alberta (Provincial) Land Registration District a request for a caveat, which wiuld
give notice %o all parties dealing with the caveated land of thelr asserticn of
aboriginal title, a procedure foreseen in the Proviacial Land Title Act., The
Supreme Court of Alberta raceived argumenta on behalf of the Provimeial Goverwnane,
contesting the caveat, and oa behalf of the Lubicon Lake Basnd. On

7 September 1976, the provincial Attorney General filed an application for a
postponement, pending resclution of a similar case; the application wag graatei.
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On 283 March 1977, however, the Attoruney Genmeral iatroduced in the proviacial
legislature an amendmeat to the Land Title Act precluding the filing of caveal:;
the amendmeat was passed azd made retroactive to 13 January 1975, thus predac:rg
the filing of the caveat iuvolving the Lubicoa Lake Band., Consequently, the
Suprema Court hearings were dismissed as moot.

3.4 On 25 April 1980, the members of the Mand filad an action in the Federal lourt
of Canada, requesting a declaratory judgement concerning their rights to their
land, its use, and the benefits of its natural resources. The claim was d.smissed
on jurisdictional grounds against the provineial goveranmeat and all energy
corporasions except one (Petro-Canada), The claim with the federal Governmeat and
Petro-Canada as defendants was allowed to stand,

3.5 On 16 Pebruary 1982, an action was filed in the Court of Queea‘'s Bench .
Alborta requesticg an iznterim injunction to halt development in the area until
issues raised by the Band's land and natural resource c¢laims were settled. Tle
main purpose of the interim injuaction, the author states, was to prevent the
Alberta government and the oil companies (the "defendants') from further dest:oying
the traditional hunting and trapping territory of the Lubicon Lake peopls. Tris
would have permitted the Band members to costinue to hunt and trap for their
livelinood and subsistence as & part of their aboriginal way of life, The
provincial court 4id mot render its decision for almost two years, during which
time oll and gas development continued, along with rapid destructica ¢f the Bund's
aconomic base. On 17 November 1983, the reguest for an interim injundtion was
denied and the Band, although fimancially destitute, was subsequently held liable
for all court costa and attorneys' fees associated with the action.

3.6 The decision of the Court of Queea's Beach was appealed to the Court ¢f hpjpeal
of Alberta; it was dismissed on 11 January 1985. In reaching ita decisien, the
Court of Appesl agreed with the lower court's finding chat the Band's ¢laim of
aboriginal title to the land presented a serious question of law to be decided it
trial. Nome the less, the Court of Appesl found that the Lubicon Lake Band would
suffar no irreparable harm if resource development continued fully and that tha
balance of convenience, therefore, favoured denial of the injunction.

3.7 The author states that the defendants attempted to convince the Court that the
Lubicon Lake Band has no right to any possession of any sort in any part of tha
subject lands, which, logically, iacluded even their homes. In response, the ourt
pointed out that asy attempt to force the members of the Lubicon Lake Band fron
their dwellings might iandeed prompt interim relief, as would actempts to deny Eiem
access to traditionsl burial grounds or other special places, or te hunting ani
trapping areas. 1In its complaing, the Band alleged denial of access o all of
these areas, supporting its allegations with photographs of damage and with s oral
uncontested affidavits, Yet, the Court overlooked the Band‘'s avidence and
concluded that the Band had failad to demonstrate that such action had been taien
or indeed threatened by the defendants.

3.8 The author further states that the legsl basis for the Court of Appeal's

decision was its own Gefinition of irreparable injury, This test was: injury that
is of such a nature that 10 fair and reaszonadble redress may be had in 3 court

'
LA )
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of law and that to refuse the injunctioa would be a denial of justice. The nunhor
submits that the Lubicon Lake Band cleasly mat thia test Dy demonstracing, with
uncontested evidence, injury to their livelihoed, to their subsistencas econony, £o
their culture and to their way of 1ife as a social and political eatity. Y=i, the
Court found that the Baand had not demonstrated irreparable harm.

3.9 On 18 February 1985, the Band presented arguments to a pacel of threa judges

of the Suprema Court of Carada, requesting leave to sppeal Zrom the judgemest of

the Alberta Court of Appeal., On 14 March 1985, the Supreme Court of Canada refused

leave to sppeal. Generally. the author states, the criteria for graatiang la:ve to

appeal arei whethar the quastions presented are of public importasce, whethsr the

case contains important issues of law or whether the proceedings are for any reason

of such a nature or significance as to warrant a decision by the Suprema Cou:t of |
Canada. He states that the igsues presented by cthe Lubicon Lake Band involvad suech
questions as the iaterpretation of the constitutionmal rights of aboriginal pecples,

the existence of which was recently confirmed by the Conatitution Act, 1942; the ]
remedies available to aboriginal peoples; the rights of aboriginal pecples to carry ‘
out traditionsl subsistence activities in traditional hunting and trapping q:ounds: :
the legal rdégime applicable to a large area of land in northern Alberta; conflicts i
between Canada's traditional, land-based socleties and its industzrial society;

public ianterests and minority interests; the competiag rights of public authcrities

and individuals; considerations of fundamental and equitable justice; equality

before the law; and the right to equal protection and henefit of the law. Tle

author submits that st least the first four questions have 20t yet been adjudicated

by the Supreme Court of Canadas and that they undeaiably fall wichia the critaris

for granting leave to appeal,

4, By decision of 16 Octobar 1084, the Working Group of the Human Rights
Committes tranamitted the communication under rule 91 of the rules of procadurs %o
the State party, requesting informstion and observatioans relevant to the guastion
of the admissibility of the communication. The main points reflected iz tha
information and ohservations received from the State party are set out in
paragraphs 5.1 €0 5.7 and 6,1 to 6.4 below.

Exbaustion of domagtia remedies

5.1 In its submission dated 31 May 1985, the State party contends that the Lusicon
Lake Band has not pursued to completlion domestic remediss commenced by it and that
respongibilicy for any delays in the application of such remedies does not lie with
the Goverament of Canadas. The Stats party recalls that the Lubicon Lake Band,
suing in its own lagal right, and Chief Sernasd Ominayak, suing in his personal
capacity, and with other Band councillors iz a representative capacity, heve
initiated three different legal procedures and points out that omly the litiga:ioz
conceraing the caveat filed by the Band has been finally determined. Two othar
leqal actions, one in the Federal Court of Canada and one in the Alberta Court of
Queen's Bench, were 3aid to be still pendiag.

8,2 With regard to the Federal Court action referred to inm the commuaication, the
State party recalls that the Band and its leqal advisers, in April 1980, soughr: to
sus the Province of Alberta and private corporstions in proceedings in the Pelaral

Jer
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Court of Canada. It is submitted that im the circumatances of this case, naiiher
the proviace nor private entitios could have heen 3ued as defendants in the Faderal
Court of Camnada. Rather than recoanstitute the proceedings in tha proper forur, the
State party submits, the Band contested interlocutory proceedings brought Ly tha
defendants coucerasing the issue of jurisdiction, These interlocutery proceedings
rasulted in a determination agaiast the Band in November 1980. An appeal by the
Baand from the decision of the Federal Court of Canada was dismissed by the Fodaral
Court of Appeal ia May 1981,

§.3 Following the interlocutory proceedings relating to the jurisdiceiozn ¢f tha
Federal Court, & new action was instituted on 21 February 1982 against the province
and certain corporate defendants in the Court 6f Queen's Bench of Alberza, As
indicated in the communication, the Band aought an ianterim injunction. In
Novembar 1983, after extensive proceedings, the Band's interim application was
dismissed by the Court of Queen's Bench dased on the case of Exigkson v, Wigaini
Adiustmentg Led, (1680) & W.R.R. 188, which sst out the criteria that must bhe
present for a court to grant an ianterim injunction. Pursvant to that case, an
applicant for am interim injunction must establish:

(a) That there exists a serious issue to be tried;

(b} That irreparable harm will be suffered prior to trial i{f no injunctiom is
granted; '

(e¢) That the balance of convenience between the parties favours relieff to the
applicant.

The State party poiats out that the Alberta Court denied the Band's application on
the grounds that the Band had failed to prove irreparasble harm and that it coulc be
adequately compensated in damages if it was ultimately succeasful at trial,

5.4 Rather than proceed with a trial on the merits, the Band appealed against the
dismissal of the interim applicatioz. 1Its appeal was dismissed by the Alberta
Court of Appesal of 1l January 1985, The Band's application for leave to appea. the
dismissal of the iaterim injunction to the Supreme Court of Canada was refused cn
14 March 1985. Almost two months later, oa 13 May 19885, the State party adds, the
Supreme Court of Canada denied snother request by the Band that the Court bend its
own rules to rehear the application. Thus, the State party atates, the Court
upheld its well-established rule prohibiting the reheariag of applications for
leave to appeal.

8.5 The State party submita that, after such extensive delays caused by interin
proceedings and the contesting of clearly settled procedural matters of law. tle
author‘'s claim that the application of domestic remedies is being unreasonably
prolonged has no merit. It submits that it has beeu open to the Band as plaiatiff
to prass on with the substantive steps in either of its legal actions so as to
bring the matters to trial,

/'co'
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5.6 The State party submits that the term "domestic remedies"”, in accordancs with
the prevailing doctrine of interastional law, should be understood as applyiag
broadly to all established mumicipal procedures of redress. Article 2,

paragraph 3 (b), of the Covenant, it states, recognizes that ia additioa to
judicial remedies a State party to the Covenant can also provide administratize and
other remedies. Following the filing of its defence in the Pederal Court uction,
the federal Goverament proposed late in 1981 that the claim be settled by providing
the Band with reserve land pursuant to the treaty cencluded in 1899. The
conditions proposed by the province (which holds laegal title to the lands) wa:s not
acceptable to the Band and it accordingly rejected the proposed resolution of the
dispute,

5.7 The Band's claim to certain lands in northern Alberta, the State party
submits, is part of a complex situation that iavolves competing claima from siveral
other native communities in the area. In June 1980, approxzimately two months after
the Band commenced its action in the Trial Divisioz of the Federal Court, six otker
native communities filed a separate land claim with the Department of Indian
Affairs asserting aboriginal title to lands that overlap with the property sought
by the Lubicon Lake Band's claim. Subsequently, iz June 1983, the Big Stone (ree
Band filed a claim with the Department of Indian Affairs - this time claiming
treaty eatitlement -~ to an 2rea that also overlaps with land oclaimed by the Libiconm
Lake Band. The Big Stone Cree Baud allegedly represants five of the native
communities that filed the June 1980 claim based on aboriginal titla. To deal with
this very complex situation, in March 1985 the Minlster of Indian and

Northern Affairs appointed a former judge of the British Columbia Supreme Court as
a special envoy of the Minister to meet with representatives frem the Band, other
native communities and the province, to review the entire situation and te
formulate recommendations., The State party submits that consideration of thae
Lubicon Lake Band's claim in isolation from the competing claims of the othes
native communities would jecpardiaze the domestic remedy of nagotiated setglem:nt
selected by the latter.

Right of self-detezrmination

§.1 The Governmant of Canada submits that the communication, as it pertains to the
right of self-determination, ia inadmissible for two reasgons, PFirst, the right of
self-determination applies to a "people" and it is the position of the Goveranent
of Canada that the Lubicon Lake Band is not a people within the meaning of

article 1 of the Covenant. It therefore submits that the communication is
incompatible with the provisioans of the Covenant and, as such, should be fauac: _
inadmigsible under article 3 of the Protocol. BSecondly, communications under the
Optional Protocol can only be made by individuals and muat relate to the breach of
a right conferred on individuals. The present communication, the State party
argques, relates to a collective right and the author therefore laaks standing to
bring a communication pursuant to articles 1 and 2 of the Optional Protocol.

6.2 As to the argument that the Lubicon Lake Band does rot comnstitute a peopiz for
the purposes of article 1 of the Covenant and it therefore is not eatitled %o

/coo
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assert uvader the Protocol the right of self-detarmination, the Goveranment £ tiaada
points out that the Lubicon Lake Band comprisas only one of 532 Iandian bhands .z
Canada and a small portiom of a larger group of Cree Indians residing in

northern Alberta. It is tharefore the positicn of the Goverament of Canads tiat
the Lubicon Lake Indians ace not a "people" within the meaning of article 1 oi the
Covenazt.,

6.3 The Govermment of Canada submits that while self-determination as concairted in
article 1 of the Covenant is not 2a imdividual right, it provides the necessary
contaxtual background for the exercise of individual human rights. This view, it
¢ontends, is supported by the following phrase from the Committee's general 2:mment
on article 1 (CCPR/C/21/Ad4.3, 5 October 1084), which provides that the reali:atioen
of gelf-detarmination is "anm essential condition for the effective guarantse :nd
cbservance of individual human rights and for the promotion and strengthening of
those rights", This genaral comment, the State party adds, recognizes tha: t's
rights embodied in article 1 are set apart from, and before, all the othar rights
in the Covenant on Civil and Political Rights and the Covenant on Economic, 3ccial
and Cultural Rights, The rights in article 1, whleh are contained in pert I «f the
Covenant on Civil and Political Rights are, in the submission of Canada, diffsrent
in nature and kizd from the rights ia part III, the former being collective, *1e
latter individual. Thus, the structure of the Covenant, when viewed as a whols,
further supports the argument that the right of self-determination is a collactive
one available to peoples. Aa such, the State party argues, it canaot be inveled by
individuals under the Optioznal Protocol.

8.4 The Goverament of Canada coatends that the Committee's jurisdiction, as
deflined by the Optiomal Protocol., cannot be iavoked by an irdividual when tha
alleged vioclation conceras a collective right. It therefore contends that the
present communication pertaining to self-determination for the Lubiecor Lake Bund
should be dismissed.

7. In a detailed reply, dated 8 July 1985, to the Stakts party's submissico. zhe
author summarized his arguments as follows. The Goverameat of Canasdas offers three
principal allegations in its response. It alleges, firat, that the Lubicon Lake
Band has not exhausted domestic remedies. However, the Band has, iz fact,
exhausted these remedies to the extent that they offer any meaningful redress of
its claims conceraning the destruction of its means of livelihood., Secondly, ths
Goverament of Canada alleges that the concapt of self-determinatior is not
applicable to the Lubicon Lake Baand., The Lubicon Lake Band is an indigenous people
who have maintained their traditional ecomomy and way of life and have occupied
their traditiomal territory since time immemerial. At a minimum, the concept of
self-determination should be held to be applicable to these pecple as it concaras
the right of a people to their means of subsistence. PFinally, the Goverameat of
Canada makes allegations concerning the ideztity and status of the communicant,
The "communicant” is identified in the Band's original commuaication. The
“victims" are the members of the Lubicou Lake Band, who are representsd by thaic
unanimously electad leader, Chief Bernard Ominayak.

8.1 By interim decision of 10 April 1986, the Committes, recalling that the Htite
party had informed it that the Minister of Iadian and Northera Affairs had
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appointed a special eanvoy and given him the task to review the situatios, recvegted
the State party to furaish the Committee with the special eamvoy's report and with
any information as to recommendations as well ss measures which the State paity had
taken ¢r intended to take in that cornection, '

8.2 In the same declsion the Committes requestad the author o inform it of any
developments in the legal actions peanding in the Canadiam courts.

9.1 1Ia his reply, datad 30 June 1986, to the Committee's interim decision., tle
author claims that there has been no substantive progress in say of the pandiig
court proceedings., He reiterates lis argqument that:

“The Band's request for an interim ilnjunction to halt the oil development,
which has destzoyed the subsistence livelihood of its people, was denie: and
the Suprame Court of Canada refused to grant leave to appeal the denial ...
‘The development and the destructiorn, therefore, continue unabated. “The Fand's
attorney is continuing to pursue the claims through the courts deapi:e iie
fact that the Band is unable to provide financial support for the effort and
that there is no possidle hope of resolution far the next several ve:rs.

. Therefore, the Band has no basis for altariang ivs previous conclusion that,
fer all practical purposes, its domestic judicial remedies have been \
exhausted."”

9.2 The Band alse points out that the Federal Goveroment's special envoy.

Mr. BE. Davie Fulton, was relieved of his respomsibilities following the submigsion
‘of his “diacusaion papar”. '

"In the discussion paper .., Mr. Fulton reached much the same comclusisy as
the Band itself, that the Canadian Goverament must bear the blame for the
situation at Lubicon Lake and that the resolution of the problem i3 up t¢ the
Federal Govarament. His report also suggested a land settlement baged :r the
- Band's curreat population and recogaized the importance of providing th: Bard
with wildlife management authority throughout its hunting and trapping
territory. The land settlemeat proposed by Mr. Fulton, which would result in
a reserve aignificantly larger thaa the 25 square mile reserve the Band was
promised in 1940, is consisteat with the position of the Band with rega:d ro
this issue ... Mr. Fulton also recommended that Alberta compensate the iiand
for damage caused by the unrestricted oil and gas development for which it has
issued leases within the Band's territory, Ia addition to relieving
Mr, Pultos of his reasponsibility in che matter, the Federal Goverament, to
data, has refused to make his discussion paper pubdblic."
10.1 In its reply to the Committee's intarim decisfion, dated 23 June 19868, t'e
State party forwarded the text of Mr. Fulton's rapert azd noted that it had
appointed Mr. Roger Tasaé to act as negotiator. Furthermore, it informed ti:
Committee that on 8 January 1986 the Canadian Government had made an ax gratis
payment of $1.5 million to the Band to cover legal aad other relatad coaty,

Joer
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following the rejection of the Band's application for aa interim injunction:

10.2 In a further submission of 20 January 1987, the State party argues that
"The Band should then have taken steps with all due speed to seek its
permanant injunction before seeking intersational recourse. The Band 2llices
in its submission ... that the delay in the¢ litigation will cause it
irreparable harm. 1Its action for & permanent iajunction would, if succasutul,

| permaneatly preveant that harm,”

|

11.1 Ia submissiocas dataed 23 and 25 February 1987, the author discusaed,

i inter slia, matters of substance, such as the Fulton discussion paper, aand srgued

| that “Canada has abandoned key recommendations contained in the Fulton discuss.ca

‘ paper", apd that "Camada is attempting retroactively to subject the Band to a .&aw

| which this Commnittee has held to be in violatiocn of article 27 of the Interzat:c¢naal

Covenant on Civil and Political Rights and which Canada amended in accordance vith

? the findings of this Committee".

11.2 With regard to the pending litigatiom proceedings, the Band coantends trat &
permenent injumction would not constitute an effective remedy because it would come
too late, explaining that: e

"The recoquition of aboriginal rights or even treaty rights by a fizal
determination of the courts will not undo the irreparable damage Lo thz
society of the Lubicon Lake Band, will not bring back the animals, will not
restore the enviromment, will not restore the Band's traditional economy, will
not replace the destruction of thair traditional way of 1ife and will aot
repair the damages to the spiritual and cultural ties to the land. The
consequence is that all domestic remedies have indeed heen exhausted with
raspect to the protection of the Band's economy as wall as its unique,
valuable and deeply cherished way of life."

12. In a further submission, dated 12 June 1987, the author states that:

"The Lubicon Lake Band is not requesting a territorial rights decision.
Rather, the Band requests only that the Human Rights Committee asaist it ir
attempting to convince the Goverament of Caaada that!

“{a) The Baad's existance is seriously threatened by the ¢il and gas
development that has been allowed to proceed unchecked on their traditicnil
huating grounds and iz complete disregard for the human community iphekitizg
the area;

"(b) Canada is respousible for the current state of affairs and for
co-operating in their resolution in acgordance with article 1 of the Optiiral
Protocol to the Ianternmational Covenant on Civil and Political Rights.”

13.1 Before considering a communication oa the merits, the Committee muat ascartain

whether it fulfils all conditions relating co its admissibilicy under the Opticcal
Protocol.

/e
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13.2 With regqard to the requirement, in article §, paragreph 2 (b), of the Optiocanal
Protocol, that authors must exhaust domestic remedies before submitting a
communication to the Hwnan Rights Committee, the author of the present
comnunication had invoked the qualification that this requirement should be vaived
“where the application of the remedies is unreasonably prolonged”., The Commit:ee
noted that the author had argued that the only effective remedy in the
cir¢umstances of the case was to seek au interim imjunction, because "without “he
preservation of the status quo, a final judgemesnt on the merits, even if favc.i:able
to the Band, would be renderad imeffectual”, in so far aa “any fiaal judgemen:
recognizing aboriginal rights, or alternatively treaty rights, [could] naver
restore the way of life, livelihood and means af subsistesce of the Baad®,
Refarring to its established jurisprudence that "exhaustion ¢¢ domestic remed.es
¢an be required only to the extent that thase remedies arze affective and
available”, the Committee found that, in the circumstances of the cage, thare vere
ne effective remedies still available to the Lubicon Lake Band.

13.3 Wicth regard to the State party's coantention that the author's communicaticn
pertaining to self-determination should be declared inadmissible becsuse "the
Committee's Jurisdiction. as defined by the Optioznal Protocol, canmot be invoied by
an individual when the alleged violation conceraus a collective right”, the
Committee reaffirmed that the Covenant racogmizes and protects in most resolute
terms a people's right of self-determination and its right to dispose of its
natursl resources, as an essential condition for the effective guarantee and
observance of individual human rights and for the promotion and strengtheniag of
thase rights. However, the Committee abserved that the author, &s an iadividual,
"could net claim under the Optional Protocol to be a victim of a violation cf Lhs
rvight of self-determinatiocn enshrined ian article 1 of the Covenant, which daals
with rights conferred upon peoples, as such. '

13.4 The Committee noted, however, that the facts as submitted might raise issuas
under other articles of the Covenant, including article 27. Thus, in so far s the
author and other members of the Lubicon Lake Band were affected by the events vhich
the author has described, these issues should be axamized on the merits, in orier
to determine whether they reveal violationa of article 27 or other articles of the
Covenant. '

14. On 22 July 1987, therefors, the Human Rights Committes decided that the
commusication was admissidble in so far as it might raise lssues under article !5 or
other articles of the Covesaant. The State party was raguestad, uander rule 36 of
the rules of procedure, to take interim measures of protection o aveid irraparable
damage to Chief Ominaysk and other members of the Lubicon Lake Band.

15. In its submission undar article 4. paragraph 2, dated 7 October 1087, «ha
State party invokes rule 93, paragraph 4, of the Comnittee’'s provisional rules of
procedure and requests the Committee to review its decision on admissibilicy,
submitting that effective domestic remedies have 2ot been sxhausted by the Raac.
It observes that the Committee's decision appears to be based on the assumptiox
that an interim injunction would be the only effective remedy to addreas the
alleged breach of the Lubicon Lake Band's rights. This assumptionm, in its opinisna,
does not withstand close scrutiny. The State party submits that, based on the
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evidence of the Alberta Court of Queen's Bench and the Court of Appeal « the wo
courts which had had te deal with the Band's request for interim relief - as ell
as the socio-economic conditioas of the Band, 1ts way of life, livelibood und means
of subsistence have not beean irreparably damaged, zor are they uander imminent
threat. Accordingly, it is submitted that an iaterim injunction is mot the only
effective renedy available to the Band, and that 2 trial on the merits and the
negotiation process proposed by the Federal Goverament constitute both effecti.ve
and viable alternatives. The State party reaffirms its position that it has
right, pursuant to article 5, paragraph 2 (b), of the Optional Protocol, to ingist
that domestic redress be exhausted before the Committes considers the mactar., It
claims that the terms "domesti¢ remedies”, in accordance with relevant priczcijplas
of international law, must be understood as applying t¢ all established local
procedures of redress. Aas long as there has not bear a fizal judicial
determination of the Band's rights under Canadian law, there ias no basis in fuct or
under internatiopal law for conceluding that domestic radress is ineffectiva, u¢r
for declaring the communication admissible under the Optional Protocol. In gugpert
of its claims, the State party provides a detailed review of the proceedings lefere
the Alberta Court of Queen's Bezch and explains its longstanding policy to seak the
resolution of valid, outstanding land ¢laims by Indian Bands through nagotiat!cn,

16.1 Commenting on the State party's submission, the author, in a letter datail

12 Jaruary 1988, maintainz that his and the Lubicon Lake Band's allegations are
well founded. According to Chief Ominayak, the State party dases its requast for a
review of the decision on admisaibility on a mere restatement of the facta and is
seeking to have the Committee raverse its decisicn under tke guise of
substantiation of its previous submissions, without adducing any new grounds.
Recalling the Committee's statement that the communicatioz is admissible in 3¢ far
as it raises issues under article 27 "or othar articles of the Covezant”, the
author spells out which articles of the Covenant he considers £o have been
violated., UFirst, he claimg that Canada has violated article 2, peragraphs 1 "o 3,
of the Covenant: paragraph 1, because the State party has treated the Lubicor Lake
Band without taking into consideration elements of a secial, economic and projgerty
nature inherent iz the Band's indigenous communlty structure; paragraph 2, bacause
it is said to coatinue to refuse to solve some issues complained of by the Bard for
which there remain means of redress; and paragraph 3, because it is said to lhave
failed to provide the Band with an effective remedy with regard to its rights under
the Covenant,

16.2 The author further alleges that the State party, through mctions affectinrg the
Band's livelihood, has created a situation which “led, 1lndirectly if not diraecely,
to the deaths of 21 persons and [is) threatening the lives of virtually every other
member of the Lubicomn community. Moreover, the ability of the community to
{survive] is in serious doubt as the number of miscarriages aad stillbirths has
skyrocketed and the number of abmormal bizths ... has gone from near zero to na2ar
100 per ceat". This, it is submitted, coastitutes a violatioun of article & of the
Covenant. Furthermore, it is claimed that the appropriation of the Baand's
traditional lands, the destruction of its way of life and livelihood and tha
devastation wrought to the community coastitute cruel, inhuman and dagrading
treatment withia the meaning of article 7 of the Covenant for which the State party
must be held accouatable.

/000.

003630

ment disclosed under the Access to Information Act
UNCLAS I NONG nt divulgué en vertu de la Loi sur I'accés a l'information

e



Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur 'acces a l'information

UNCLAS [/ ‘NONCLAS
CCPR/C/38/D/167/1984 ]

Eaglish YT 2. ?"? S’
Page 12 PAGE €[ OF/OE r /

18.3 The author raises further questions about the State party's compliance with
articles 14, paragraph 1, and 26, of the Covenant, Ha racalls that the dome:tie
court proceedings inscituted by the Lubicon Lake Band, founded on sboriginal tighes
and title to land, challeage certain of the State's asserted powers and
jurisdiction, which he contends are "inherantly susceptible to precisely the types
of abuses that articles 14, paragraph 1, and 26 are intended to quard agaiast”., Ia
this context, he claims that “the bias of the Cansdian 2ourts has presented : major
obstacle to the Band's attempt to protect its lasd, community and livelihood, and

+ that the courts' biases arises from distinctions based on race, political, s:cial
and ecogomic statua”. He further claims that the economic and social biases the
Band has been coufronted with in the Canadian courts, eapecially in the previzcial
court system in Alberta, have been greatly magnified by the "fact that sever:il of
the judges rendering the decisions of thesa courts have had clear econemic 3:d
personal ties to the parties opposing the Baad ian the actions”.

16.4 In addition to the above, it is submitted that in violation of articles 17

ard 23, paragraph 1, of the Covenant, the State party has permitted the membirs of
the Lubicon Lake Band to be subjected to conditions that are leading to the
destruction of the families 8ad the homes of its members. The author explai:g that
in an indigenous community, the entire family system is predicated upon the
spiritual aand cultural ties to the land and the exercise of traditional

activities. Once these have beaen destroyed, as in the case of the Band, ths
essential family component of the society is irremediably damaged. S8imilarly, it
is alleged that the State party has viclated article 18, paragraph 1, of the
Covenant gince, 33 a consequence of the deatruction of thelr land, the Band nembers
have been “robbed of the physical realm to which their religion - their spiritual
belief system - atcaches".

16.5 With respect to the requirement of exhaustion of domestic remedies, the author
rejacts tho State party's assertionm that a trial on the merits would offer trs Band
an effective recourse against the federal Goverament and redress for the los: of
its economy and its way of life, ¥izst, this assertioa rests upon the assur;tion
that past human rights violations can be rectified through compensatory paymsots:
secondly, it is ohvious that the Baud's economy and way of life have suffarad
irreparable harm, TFurthermore, it is submitted that a trial oum the merits i: no
longer available against the federal Governmeat of Canada since, iz October 19886,
the Supreme Court of Canada held that aboriginal land rights withia provinciail
boundaries involve provincial land rights and must therefore be adjudicated :efore
the provincial courts. It was for that reason that, on 30 March 1987, the Libicon
Lake Band applied to the Alberta Court of Queen's Bench for leave to amead its
statement of claim before that court 30 as to ba able to add the federal Govirmmens
as a defendant. On 22 October 1987, the Court of Queen's Beach deaied the
application. Therefore, despite the fact that the Canadian Constitution ves:s
ezclusive jurisdiction for all matters concerning Indians and Indian lands in
Canada with the federal Government, it is submitted that the Band cazmot avail
itself of any recourse against the federal Government on issues pertaining t¢ these
very questions,

17.1 In a submission dated 3 March 1988, the State party submits that gaenuinc aad
serious efforts continue to be made with a view to finding an acceptable solution
to the issues raised by the author and the Band, In particular, it explains thac:.
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“Qn 3 February 1988, the Minister of Indian Affairs and Northera
Devalopment delivered to the Attorney Gezeral of Alberta a formal request for
teserve land for the Lubicon Lake Band, Ian this request, he advised Alber:a
that a rejection of the requast would require Canada to commeance a legal
action, pursuant to the Conatitution Act, 1930, to resolve thy dispute as w0
the quaantum of land to which the Lubicen Lake Baad is eatitled., In any evsant,
the Minister of Indian Affairs and Northera Development asked Alberta to
consider, as 2a interim measurs, the immediate transfer to the Band of
25.4 square miles of land ... without prejudice to any legqal action.

“By letter dated 10 Pebruary 1988, the federal negotiator advised ccingel
for the Band of the above Qevelopments and, as well, sought to negotiate ail
aspects of the claim not dependent oa Alberta's response to the formal
request ... The communicant, by letter dated 29 February 1988, rejectad :hig
offer, but indicated that he would be prepared to consider an interim tra-;fer
of 25.4 square miles without prejudice to negotiations or any court acticai.
As a consequence of the above developments, negotiators for the federal axd
provineial Goveraments met ¢n 1 and 2 March 1988 and concluded an interim
agreement for the transfer of 25.4 square miles as reserve land for the Band,
including mines and minerals, This agreement is without prejudice to the
positions of all parties involved, including the Band ,,."

17.2 With respect to the effectivenass of available domastic remedies, the Sta:a
parcy takes issue with the author’'s submission detailed ia paragraph 16.3 abov:,
which it claims seriously misrepresents the legal situation as it relates to tie
8and and the federal and provincial Goveraments. It reiterates that the Band as
instituted two lagal actions, both of which remain pending: one in the Fedaral
Court of Canada against the federal Goverument; the other in the Alberta Court of
Queen's Bench 3gainst the province and certain private corporations. To the extent
that the author's claim for land is based on aboriginal title, as opposed tu treaty
entitlement, it is estadblished case law that a court action must be brought agilnst
the province and not the federal Goverament,

17.3 The State party adds that in the action brought before the Alberta Court of
Queen’'s Bench:

"The communicaat sought leave to add the federal Goverament as a par:y to
the legal proceedings in the Alberta Court of Queen's Bench. The Court tlhere
held that, based on esxisting case law, a provineial ¢ourt is without
jurisdiction to hear a ¢laim for relief agaimst the federal Goverameat)
rather, this is a matter properly brought before the Paderal Court of laniiia.
The plaintiff has ia fact done this and the action is, as alresady iadicatuc,
currently pending. Therefore, recourse agaiast the Government of Canada .t
still available to the Band, as it has always beea, in the Pederal Court uf
Canada. Moreover, the communicant has appesled the decision of the Court cf
Queen's Beach to the Alberta Court of Appeal”.

17.4 Finally, the State party catagorically treijects most of the author's
allegations decailed in paragraphs 16.2 and 16.3 adove as unfounded and
uasubstantiated; it submits that these allegations constitute an abuge of process
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that should result in the diamissal of the communication pursuant to article 3 of
the Optional Protocel,

18.1 In a further submission dated 28 March 1988, the author commezts on the 3tate
party's overview of recent developments in the case (see para. 17.1) and zdds the
following remarks: (a) the Lubicon Lake Band was not s party to the negotintisa of
the settlemeat offer; (b) the settlement offer rests on 8 "highly prejudicial” view
of the Band's rights under Canadian law and an equally prejudicial determinntisa of
Band membership; (c¢) the federal Government would negotiate non-land issues suszh ag
housing with fewer thaa half of the Band members; (d) Canada has leased all hut
25.4 square miles of the Band's traditionsl lands for development, in coajunction
with a pulp mill to be constructed by the Daishowa Canada Company Ltd. nexr faice
River, Alberta; (e) the Daishowa project fruatrates any hopes of the continuntion
of some traditional sctivity by Band members; and (f) the Parliamentary Standing
Committee on Aboriginal Affairs, the oversight committee of the Canadian Parliiment
with respect to such matters, does not support the approach to negotliated
settlement belng taken by the Minister of Indian Affalrs and Northera Developmant.

18.2 The author reaffirms that the essential part of the court actioms lmitintz2d by
the Band relates to aborigimal rights claims and that, with the decisioca of the
Alberta Court of Queen's Bench of 22 Qctober 1987 and in the light of receat L
Supreme Court decisions referred to by the State party, the Band continues to »e
denied redress against the federal Goverameat,

18.3 The author further rejects the State party's contention that the ¢laling made
in his submission of 12 January 1988 are unsubstantiated and unfounded and
constitute an abuse of the right of submission; he reaffirms his resdiness to
furaish detailed information on the "21 uanatural deaths resulting Qirectly or
indirectly from the destruction of the traditional Lubicon econemy aud way of
life". Finally, he points out that the State party continues to discegaré tha
Committee's request for interim measures of protectiom pursuant to rule 86 of its
rules of procedurs, as evidenced by Cansdisn dackiag of the Daishowa paper mill
project. Thig mesus that far from adopting interim measures to avoid irreparasle
harm to the Band, Canada has endorzed a project that would contribute to the
further degradation of the Band'’'s traditional lands.

19.1 Ia another submisaion dated 17 June 1988, the State party points to furthar
developments in the case and re-emphasizes that effective remedies continua to be
open to the Lubicon Lake Band, It explains that, since 11 March 1988, the data of
the Band’'s refusal of the Government's interim offer to transfer to it

25.4 aquare miles of reserve land, discussions:

“have taken place between the faderal Government, the Province of Allarta aad
the communicant. However, virtually no progresa was made tovards settlemant,
As a consequence, on 17 May 1988, the federal Govarmment initiated legul
proceedings against the Province of Alberta and the Lubicon Lake Bané in srder
to enable Canada to meet its lawful obligations to the Band uader Treaty 3.
The Statament of Claim, commencing the legal acticn, aska the Court of (usen's
Bench of Alderta for & declaration that the Lubicon Lake Band ias asntitled to a
resezve and a determination of the size of the reserve. ... 08 9 Juae 1033 the
[ ]
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Lubicon Lake Band filed a Statement of Dafence and Counterclaim, On

10 June 1988, all parties to the dispute appsared before Chief Justice Monre
of the Alberta Court of Queen's Bernch and agreed that best efforts should e
made to expedite this case with a preliminary trial date to ke set on

16 January 1989."

19.2 The State party accepts ilts obligation £o provide the Lubicon Lake Band wi:h a
teserve pursuant to Treaty 8. It argues that the issue that forms the basis <7 the
domestic dispute, as well as the communication under consideration, concerss tno
amount of land to be set aside as a reserve and related issues. As such, the iuate
party asserts that the commuaication does not properly fall within any of the
provisions of the Covenant and canpot therefore form the dasis of a vislation.

20.1 In a submisgion dated 5 July 1988, the author furnishes further laformatimm
and comments on the State party's submission of 17 Jume 1588. He identifien "miny
problems" ingherent in the court action initiated by the federal Government ageainst
the provincial government in tha Alberta Court of Queen's Bench, Among these ire:
(a) the purportaed fact that it iguores the Band's aboriginal land claims (b) &2
fact that it saseks a declaratory judgement with respect to Band memberahip
“apparently based on the unique and highly controversisl approach to determina:.on
of Band memberahip that has been discussed ia previous submiggions”; and (c¢) t.:ua
fact that much of the substance of the igsues addressed are already hefore hLhe
couzts in the Band's pendiang actions. The author notes that since 'tha actior was
filed in the lowest court in Canada, and will eatail subpoena of an argument o’er
the extramely lengthy and complex Lubicon gensalogical study, as well as appeals
from any decision rendered, there is no bagis for belleving that the actionm will do
anything but delay indefinitely (the] resolution of the Lubicon land issues”. The
author believes that the Goverament's action is intended to have precisely thi:
effact.,

20.2 By letter dated 28 October 1988, the author informs the Committee that on

6 October 1388, the Lubicon Lake Band asserted jurisdiction over its territory. He
explains that this action was the result of the federal Governmenc's failure to
contribute to a favourable solution of the Band's problems. KHe adds cthat tihe 'itate
party has continuously delayed action om the iszue, accusing it of "practiciag
deceit in the media aad dismisging advisors who recommend any resolution faveu:rudle
to the Lublicon people. At the same time the Band has watched the Province of
Alberta comtinue to grant leases for oil and gas development and now for timbe:
development on the Lubicons' traditional lands ...",

20,3 The author further observes that the actioa ¢f the Lubicon Lake Baznd has
resulted ia: :

“a positive redponse from the Alberta provincial government. Alberta
Premier Don Getty negotiated an agreement with Chlef Omizmayak whereby Alborta
will offer to sell to the Federal Goverament 79 squazre milaes of land with
surface and subsurface rights, to be dssignated as a resarve for the buaelit
of the Lubicon Lake Band. The province has agreed to sell an additional

16 square miles of lacd to the federal Governmeat with surface rights onlvw,
and to make subgurface development oun such land subject to Bazd approval.
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Thus the total area agreed to by the province is 95 agquare milea, the amsunt
to which the Band is enticled, based oz ita present membership, under Canadian
federal Indian law. ... The federal Goverameat has stated that it is willing
to consider the trangfer of 79 square milgs of land for the benefit of t.iu
Lubicon people. However, it has refused to accept the remaining

16 square miles, recommending that such laand be transferred to the 2and :0 he
held in free titla. The e¢ffect of this would be to subject the land in
question to taxation and allienstion, while reducing the level of federal
obligation to the Lubicon people ,.."

21.1 Ia a further submisgion dated 2 February 1989, the State party observes '.hat
in November 1888, fellowing an agreement hetween the provincial. goverameant of
Albertas and the Lubicon Lake Band to set aside 9% square miles of land for a
reserve, the federal Government initiated negotiations with the Band on the
modalities of the land transfer and related isgsues. During two months of
negotiations, consessus was reached on the majority of issues, ilneludiag Band
membarship, size of the reserve, community constzuction and delivery of progrinmes
and services, No agreement could, however, be found on the issue of cash
compensation and on 24 January 1989 the Band withdrew from the negotiations wien
the federal Government presented its formal offer,

21,2 Afzer reviawing the principal features of its Yormal offer (tramsafer 20 n‘h
Band of 93 sguare miles of reserve 1land; the acceptance of the Band‘'s membarship
calculation; the setting aside of $C 34 million for community development pro! ects;
the granting of $C 2.5 million per year of federal support programmes; the priposal
of a special dsvelopment plan %o assist the Baad in esteblishing » viable wcsuemy
on its new reserve; and the establighment of a $C 500,000 trust fund to assis:. Band
elders wishing to pursus their tradicionsl way of life), the State parety obsa:ves
that the Goverament's formal overall offer amounts to approximately $C 45 million
in benefits and programmes, in addition to a 9% square mile reserve. The Bani has
claimed additional compensation of between $C 114 million and $C 275 million for
alleged lost revenues. The State party has denied the Band's entitlement to such
sums but has advised it that it is prepared to proceed with every aspect of its
offer without prejudice to the Band's right to sue the federal Goverameat for
additional compensation,

21,3 The State party concludes that its most receat offer meeta two tests of
fairness, namelyt that it is consistent with other recent settlements with native
groups, and that it addresses the legitimate social and economic objectives of the
Band. It adds that the community negotiation process must be conasidered as a
practical vehicle and opportunity for Indian communities to increase their local
autonomy and decision-making responsibilities. - The federal policy provides far
negotiations on a wide range of issues, such as govermment institutions,
membership, acecountabllicy, financial arrangements, education, health services and
social development. Based on the above considerations, the Stace party requests
the Committee to declare the communication inadmissible on the grounds of failuce
to exhaust all available domestic remedies.

22,1 In a further submission dated 22 March 1989, the author takes issue with :ie

State party's submission of 2 February 1989, characterisiag it as 2ot only
misleading but virtually entirely untrue. He alleges that recent negotiations
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between the Lubicon Lake Band and the federal Governmeat aid not, on the
Government's side, "in any way represent 2 serious attempt at settlement of the
Lubicon issues”. Rather, he submits, the Government's “formal offer" was an
exoercise in public relations, which committed the Federal Goverament to virtunlly
nothing. It is cubmitted that the offer, if acceptad, would have stripped th:
community’'s members of any legal means of redressing their situation,

22.3 In substantiation of these allegations, the author argues that the
Goverament's "formal offer" contains n¢o more than a commitment to provide hou:ing
2ad 3 school, On the other hand, it lacks "any commitment to provide the
£aeilities and equipment necessary for the Lubicon paople to manage their own
affairs, such as facilities for e¢ssantlal vocational training, suppert for
commercial and economic development, or any basis from which the Band might achieve
financial independence”. It ig further submitted that centrary to the State
party's statement that an agreement had been reached on the majoricy of issues for
which the Band seeks a viable solution, including membership, reserve size and
community construction, no agreement or consensus had been reached on any of thase
issues. Furthermore, the author argues that while the State perty has claimed chat
its offer would amount %o approximately $C 45 million ia benefits and programmes,
it has failed to indicate that the majority of these funds ramain uzcommitted aad
that without adequate means of legal redress the Lubicoa Lake Band would be
incapable of seekiag to obtain any futurae commitments from the Goverament.

23.1 By submission of 30 May 1989, the author recalls that che Band has been
pursuing its domestic claims through the Canadian courts for over 14 years, auil
that the nature of the claims and the judicial process iavolved is bound to dzivw
out these proceedizgs for another 10 years., Re submits that the State party dius
aot dispute that court actionas and negotiations undertsken to ensure the Band':
livelihood have produced ne results, and that court proceedings addressing the
issues of land title and compensation would take years ia resolution, if resolution
ever occurred. It is pointed out that following the Band's rafusal te endorse u
sectlement offer, which would force the Band to relinquish all rights to legal
action involving 2 controversy with the State party in exchange for promises o
future discussions between Canada and the Band, Canada terminated the
negotiations. The author adds that: “Rather than continuing to seek a course c¢f
campromise aand settlement, Canada has sent agents into non-aative communities of
northern Alberta, ia the area immediately surrounding the traditional Lubicon
territory." Working through a single individual who is sald to retain some tiug
with the Band but who has not lived in tha community for 40 years, these agant: are
sald to try to induce other native individuals to strike their own private deals
with the federal Goverament. Most of the individuals identified by the ageuts éo
not appear to be affiliated with any recognized aboriginal soclety.

23.2 Ia substaatiation of earlier allagations, the author explaina that the Ba:d's
loss of its economic base and the breakdowan of its socisl lastitutions, inciuding
the transition from a way of life marked Dy trapping and huating to a sedentasy
existence, has led to a marked deterloration in the health of the Band members:

“.oo the diet of the people has undergone dramatic changes with the loss c?
their game, their reliance on less nutritious processed foods, and the spuctre
of alcoholism, previocualy unheard of in this community and which is now
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overwhelming it. ... As a result of these &rastic changea in the commuaicy's
physical existence, the basic health and resistaace to infection of commualty
members has deteriorated dramatically, The lack of ruzping water and saaitary
facilities in the community, needed to replace the traditional systems o2
water and samitary management, ... is leading te the development of diseases
associated with poverty and poor sanitary and health conditions. This
situation is evidenced by the astonishiag lacrease in the number of zbhrnormal
births and by the outbreak of tuberculosis, affecting approzimately c¢nme :iird
of the community,"

2¢.1 In a submission dated 20 June 1989, the State party concedes "that the Luricon
Lake Band has suffered a historical inequity and that they are satitled to &
reserve and related entitlemeanta". It maintains, however, that it has made «ffers
to the Band which, if accepted, would enable the Band to maintain its culture,
control its way of life and achieve economic self-sufficency, and that its offer
would provide am effactive remedy to the violations ¢of the Covenant alleged Ly the
Band. Howsver, a remedy of this nature caanst bae imposed on the Band., Tha Shatae
party recalls that negotiations between the Lubicon Lake Band and sealor goverament
officiala took placea from November 1988 to January 1989; during the autumn of 1588,
Chief Ominayak also met with the Prime Minister of Canada. It is submicted taat
the State party met virtually evary demand sof the author, either im full or ¢n such
an extant that equal treatment with other iadigenous groups in Canads was
approximated or exceeded. Thus, 95 square miles of land, mineral rights over

79 squaze miles, commuaity facilities for each family living om the reserva,
control over membership and an economic self-sufficiency package were offered in
full to the Band, Oz the bdasis of a total of 500 Baad members and a goverameas
package worth $C 45 million (non-inclusive of mineral and lazd rights), this »ifer
amounted to $C 90,000 per persom or almost $C 500,000 for each family of five, A
number of the Band's demsnds, such as a requeat £for as indoor ice arema or a
swimming pool, ware refused. '

24.2 According to the State.party, the major remaining poiat ¢f contention Letween
the federal Goverzment 2nd the Band is a claim by the Basd for $C 167 million :in
compensation for economic and other losses allegedly suffered. Iz an endeavcua: to
permit the resolution of the matters agreed on between the parties, the federal
Government put forth a proposal that would enable the Band to sccept the Stats
party's offer in ita entirety, while coantinuing to pursus their geéneral claim :or
compansation in the Canadiaz courts. The State party rejecta the contention :hat
“virtually all items of any aignificance” in its offer "were left to future
discussions”, and contends that most of the Band's claims for land, mineral rights,
compunity facilities, control over membership and an economic self-sufficiency
package have beexn agreed to by the Goverament. Finally, the State party rejects
the allegation that it negotiated in bdad faith.

24.3 On procedural grouands, the State party indicates that, since the Committie's
decision on admissibility, no clarifications have been put forward by the (omnittee
to enable the State parcy t¢ addrass specific allegetions of violations of tha
Covenant. It therefore maintains that the procesdings have 1ot progressed fron the
admissibility scage, It further submits that by acting wichin its jurisdistion and
procedure, the Committee should (a) issue a ruling pursuant to rule $3,
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parsgzaph 4, indicating the outcome of its reconsideration of admissibility; 'h) if
finding the communication admissible, astipulate the articles and the uvidecuce ¢a
which the finding is based; and (¢) provide the federal Goverameat with a six.nonth
period during which to file its observatioas on the merits.

25. By interlocutory decisicn of 14 July 1989, the Human Righta Committee inviszed
the State party to submit to the Committee any further explanations or statemirts
relating to the substance of the author's allegations, in addition to its <¢arl.ier
submissions, not later than by 1 September 1989. The State party waa again
requested, pursuant o rule 88 of the rules of procedurs and pending the
Commitcee's final decision, to take measures to avoid damage to the author an¢ the
members of the Lubicon Lake Band,

26.1 In its reply to the interlocutory decision, dated 31 August 1989, the Stite
party asserts that it is being denied due process, szince the principlaes of zastural
juastice requize that a party be aware of the specific charge and evidemce on vhich
the accusations of the author of the communication are based. It alaims that since
it was never informed of the articles of the Covenant and the evidence in resiact
of which the communication was declared admissible, the principles of procedaxal
fairness have not been respected, and that the federal Govarnment remaina
prejudiced in its ability to respond tc the Baad's claim. ‘
the

26.2 In respect of the alleged viclationa of areicles 14, paragraph 1, and 24,
State party rejects as "totally uafounded"” the claim that it falled to provid: the
Band with an iadependent and impartial tribunal for the resclution of its claims:
the long traditioa of impartiality and iategrity of Canadian courts imeludes
nunerous cCases won by aberiginal litigaants. It is submitted cthat the Band ha:
failed to adduce any evidence that would indicate that the judiciary acted any
diffarently in proceedings concerming the Lubicon Lake Baand. Furthermores, the

-State party claims that the responsibility for major delays in the resolutrion of

the Band's court actions lies largely with the Band itself, Not oaly did the 8and
fail to take the necessary steps t0 move any of the actions it initiated forwarsd
and refuse to co-cperate with the federal Goverament ia the actioa it had imitiated
in an effort to resolve the matter, but, in addition, on 30 September 1988, the
Band declared that it refused to racogniae the jurisdiction of the Canadian cuurts,
thus undermining any attempt to obtain a resolution through the judicial process,

26,3 The ‘State party provides a detailed outline of the chroaology of the judicial
proceedings in the Band's case. Thrae court sctioas in respect of the Band ramain
outstanding, The firat of these was initiated by the Band in the Federal Court of
Canada against the federal Govermment. This action has net moved forward

since 1981 although, according to the State party, it was the Band's resporsibility
to take the next step in this suit. The second action was initiated by the Hani in
the Alberta Court of Queen's Beanch against the province and some private
corporations. After the Band was denied an iaterim injunction in 1985, it Aid 1ot
take substantive steps in the proceedings and abandoned its appeal againgt the
Court's refusal to add the federsl Goverament as a party., The third aatier was
initiated by the federal Goverameat in May 1988 in an attampt to overcome
juriasdictional wrangles, to bring both the provincial and faederal Goveraments aad
the Band before the same courts, and to finally solve matters. The Baad chose 310t

./a-tv

003638




T
S

Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Loi sur 'accés a l'information

UNCLAS ! NONCLAS
CCPR/C/38/D/187/1984

Zaglish YT a,q-(/

Annax

Page 20 PAGE s'q o:-'s::z: ?_ l

to participate in this action, despite the efforts of the Chief Justice of nle
Court of Queen's Bench of Alberta to expedite matters - this actioa Temainsg In

abeyance. Por the State party, each of the above court actions provides a vehicle
by which the Band could resolve its claims,

26.4 In addition to judicial proceedings, the State party maintains, the federal
Goverament has gought to settle matters with the Lubicom Lake Band by way of
negotiation. Thus, the offers put forward during these degotliations (outlined ia
para. 24.1 above) met virtually all of the author’'s claim im full or ¢to a large
extent. The State party adds that a new round of negotistions has started apd that
"extensive efforts are being made in this regard". Discuasions betwees ths Eaand
and the Alberta proviacial goverament resumed on 23 August 1989, and further
discussions with the federal Government were scheduled to start on

7 September 1989, The State party reiterates that its offer to the Band remaics
valid,

26.5 Ia respect of the detarmination of Baad memdership, the State party rejeats as
“completely incorrect” the Band's claim that "Canada has attempted to subject
Lubicon Lake Band members to a retroactive appliceation of the Cazsdian Iadian Aet
as it stood prior to its amendment following the decision in Sandra Lovelnca v.
Canada". On the contrary, the State party submits, the Band submitted, in 1585, a
membership code pursuant to the Indian Act (as amerded following the Committas's
decision in the Lovelace case), which was acceptsd by Cansda and gave the Bard
total coantrol over its membership. As a result, the federsl Goverament's ofisr igs
based on the approxzimately 500 individuals considered by the Band leaderskip to e
members of the Lublcon Lake community,

26.6 In respect of the alleged viclations of articles 17 and 23, paragraph 1,

18 and 27, the State party rejects as inaccurate and misleading the Baand's claim
that “Canada is participating {n a project by which virtually 211 tradicional
Lubicoa lands have been leased for timber development“. It poimts out that :he
Daishowa pulp mill, which is under construction noreth of Peace River, Albert:, is
aeither withia the Band's claimed "traditional” lands aor within the area agieed to
by the Band and the proviacial government for a reserve. It is stated that "he new
pulp mill is located approximately 80 kilometres away from the land set aside for
the Band. The State party coatiaues:

"AS regards the area available to the pulp mill to supply its operatioas, the
forest management agreemeut between the province of Alberta and the pulp mill
specifically excludes the land proposed for the Lubiconm Lake Band. Mordover,
ia the interests of sound forest management practices, the area cut amsually
outside of the proposed Lubicon reserve will iavolve less than 1 per cent of
the area specified in the forest managemeat agresement.

26.7 FPinally, the State party draws atteation to recent developments in the Cadotte
Lake/Buffalo Lake community, within which the majority of the Lubicon Lake Rand
membears reside. In December 1988, the federal Goveroment was lauformed of the
existence of a new group withia the commuznity, which was seeking to solve the
rights of its members under Treaty 8 independest of the Lubicon Lake Band. this
group, composed of about 350 izdividuals, requested from the Govermment recogaition
of its status as the Woodland Cree Band. According to the Stata party, the qgroup
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consists of Lubicon Lake Band members who formally expressed their intentinn af
0ining the zew Band, former Lubicocn Lake Band members whose names were removid by
the Lubicon Lake Band ia January 1989 from the list of Band members, aand o*her
sative individuals living within the community. The federal Goverament agresdl to
the creation of the Woodland Cree Band. The State party adds that it recogniies
the same legal obligations in respect of the Woodland Cree Band as it does iz
respect of the Lubicon Laka Band members.

26.8 In a further submission dated 28 September 1989, the State party refe:s :¢ the
tripartite negotiations between the federal Government, the provincial govaranant
and the Lubicon Lake Band, scheduled to take place at the end of August/early
September 1989; it claims that although the Band had undertakes to provide a

' comprehensive counterproposal to tha federal Government's outstandiag offer a:d to
provide a list of the persons it represented iz the megotiations, it was informed,
on 7 Septemter 1989, that a counterproposal had not been prepared by the Band and
that no list of the individuals purported to be represented by the Band would ke
forthecoming., The Band allegedly stated that it refused to negotiate in the
presence of Mr. Ken Colby, a member of Canada's nagotliating team, hecause of ris
activities as a goverament media spokesman. Thus, owing to the Band's refussl to
continue a meaningful discussiom of its claim, negotiations were not reaumed.

27.1 Ia his comments of 2 October 1989 on the Stats party's reply to the
Committee's interim decision, the author contends that the State parsty's ciaim of
prejudice iz conmducting the case before the Human Rights Committee is unfound:d, as
all the factual and legal bases of the Band's claims have been thoroughly arged.
As to whether domestic remadies continue to be available to the Band, it is ncinted
out that no domestic remedy exists which could regtore the Lublcon Lake Band's
traditional ecomomy or way of life, which "has been destroyed as a direct res.lt of

both the negligeuce of the Canadian Goverament and lts deliberate actiong". 'he
author submits that from the legal point of view, the situation of the Band i:
coasistent with the Committee's decision in the case of Mufioz v. Peru, 1/ inm which

it was held that the concept of a fair hearing within the meaning of arcicle 14,
paragraph 1, of the Covenant necessarily entails that justice be rendered witiout
undue delay. Ia that case, the Committee had considered a delay of seven vea:s ia
the domestic proceedings to be unreasonably prolonged. In the case of the Bard,
the author states, domestic proceedings were initiated im 1975. Furthermore,
although the Band petitioned the federal Goverament for a reserve for the #first
time in 1933, the matter ramains unsettled. According to the Band, it was forced
to bring 14 years of litigation to am end, primarily because of two decisions that
effectively deny the Band an opportuaity to maintain aberiginal rights claim
ageinst the federal Government. Thus, ia 1986, the Supreme Court of Canada dcnied
faderal court jurisdiction in aboriginal rights ceses arising withia provinciuzl
boundaries in the Jq@ case. In the light of that decision, the Band requestad. the
Alberta courts, iu 1987, to include the federal Govermment as a necessary pazty in
the Band's aboriginal rights claim; this request was opposed by the federal
Goverzment. In May 1988, the federal Goverament imstituted proceedings, whiclh, in
the author's opinion, were intended to persusds the Alberta Court of Queen’'s leach
that the Band merely had treaty-based rights to 40 square miles of land, It is
submitted that a favourable decision would, for the Goverameant, virtually clacr the
title to the Daishowa timber leaases, encompassing nearly all of the traditioa:l
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Lubicon territory, while not rendering "moot issues related to (the] destruction of
the Band's economic base". The author submits that the Chief Justice of the (ourt
of Queen's Bench recognized that aboriginal rights had to be determined befors sny
decision on the issus of treaty rights, and that if the State party had wanted the
courts to truly settle the Lubicon land issue, rather tham using them so as to
forestall any efforts to solve the matter, it would have referred the issue
directly to the Supreme Court of Canada.

27.2 As to the State party's reference to a negotiated settlement, the author
submits that the offer is neither equitable nor does it address the needs of tha
Lubicon community, since it would lesve virtually all items of any sigaificance to
future discussions, decisions by Canada, or applicatioans by the Band; and thaat the
Band would be required to abandon all rights to preseat any future domestic and
interaational claims against the State party, iascluding its communication to the
Human Rights Committee. The author further submits that the agreement of

October 1988 between the Band and the Province of Alberts does not in the lsast
solve the Band's aboriginal land c¢laims, and that the State party's
characterization of the agreement has been "deceptive”. In this context, the
author argues that, contrary to its earlier representations, the Stace party has
not offerad to implement the October 1588 agreement and that if St were willingd to
honour its provisions, several issues includiag the question of just coaxpomat*n
would have to be settled. '

27,3 In substantiation of his earlier submissions concerning alleged violations of
articles 14 snd 26, the author claims that the State party has not only failed o
provide the Band equal protection yia-A-vig non-Iadian groups, but that it also
attempted to deny it equal protection vis-R-visg other Indiga bands. Thua, with
respect to the issues of Band membership, the author alleges, the effact ¢f the
formula proposed by Canada in 1986 for determining Band membership would deay
aboriginal rights %o more than half of the Lubicon pecple, thereby treating tihe
Bazd mambers ia an unequal and discriminatory way in comparison with the trsatnant
of all other native people. It is submitted that as late as December 1588, tha
State party sought to apply to the Band criteris that were those of the lsgislazion
prior to the Human Rights Committee's views in the case of Lovelace v, Cansds, 2/
which legislation was found to be contrary to areicle 27 of the Covenant.

27.4 With respect to the alleged violacions of articles 17, 18, 23 azd 27, the
author reiterates that the State party has sought to distort the presentation 3¢
recent events and engaged in & misleading discussion of the Daishewa timber
project. so0 as to divert the Committee's attention from “"Canada's knowing and
wilful destruction of Lubicon society". Ha recalls that only seven moaths aftos
the Committee's request for laterim protectioan under rule 86, virtually all of “he
traditional Lubicon land was leased for commercial purposes in coasnection with :he
Daishowa timber project. The relavant forest management agreement to supply tae
new pulp mill with trees, allegedly completely covers the traditionsl Lubicom
husting and trapping grounds, which cover 10,000 square kilometres, with the
exception of 65 square kilometres set 2side but mevar formglly established as a
reserve. It is submitted by the author that Canada has acted in violation of the
Committee's request for ianterim protection when it sold the timber resources ¢f the
10,000 square kilometres, allegedly traditionally used by the Band and never caded
by it, te a Japanese company. Morecver, Casada is alleged to portray wrongly :he
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impact of the Daishowa project as minimal; the author points out that current
production plans would call for the cutting of 4 million trees annually, and tiat
plans to double the anvisaged annual production of 340,000 metric tons of pulp ia
three years have zecently been annguaced. - This economic activity, if proceadiag .
unabated, would, ia the author's opinion, coatizue to destroy the traditional
lifeground of the Lubicon commuaity, He sudmita that the fact that tae

85 square miles set aside under the Qctober 1988 agreement aze relatively inta:t

would be irrelevant, since the game on which the Band members have traditionaliyv
deperded for their livelihood has already been drivean out of the entiras

10,000 square kilomstre area.

27.5 Pinally, the author submits chat the State party's creation ¢f the “Woedland
Cree Band", through which it is allegedly attempting to "fabricate" a competiny
claim to tzaditional Lubicen lands, places the State party in further violatious of
articles 1, 26 and 27 of the Covenant, In this context, the author claims tha: the
Woodland Cree Band is:

"a group of disparate individuals Arawa together by Canada from a dozen
differeat communitias scattered across Alberta and British Columbia, who 1ave
ne history as an organized aborigipal soclety and no relation as a graup o
the traditional territory of the Lubicon Lake Band [and that it] is Canadui' s
most recent effort to undermine the traditional Lubicon society and to suivare
Lubicon land rights,'

The author adds that the federal Government has supported the Weodland Cree Baidl
both financially and legally. recogmiziag it "with uaprecedented dispacch", thireby
bypasaing more than 70 other groups, including sixz diffarent homogenous Cred
communities in morthern Alberts that had been awaiting recognition as bands fo:
over 50 years. Some of the alleged members of the "Woodland Cree" band are sa.¢ to
come from these very communities. The author refers to section 17 of the Iadiux
Act, which gives the Canadian Indian Affairs Minister the power to conmstitute lizads
and to determine that “"such portion of the reserve land and funds of the exist.rg
Band as the Minicler determinea" may be earmarked for tha benefit of the zew bird.
It is submitted by the author that the powers conferred uader section 17 of thy
Indian Act are “extraordinary and uncoastitutional" ard that they have been invcked
"ia order to create [the] ‘'Woodlasd Cree Band' and to dispossess the Lubicon Like
Band of its traditional territory and culture”. Furthermore, while the Sta:e jparty
claims that the Woodland Crzee Band rapresents some 350 individuals, the aut-ory
alleges that the new Band has steadfastly refused to release the names of i:s
members, s0 that its claims might be verified, He states that the federal
Government has recoqniaod that the Woedlard Cree Baad members comprisa only

110 individuals.

27.6 The author coumcludes that the State party has been unable to refute his
allegations of violations of articles 2, 6, paragraph 1, 7, 14, paragraph 1, 1,
18, paragraph 1, 23, paragraph 1, 26 and 27, as set out in his submissions of

12 January 1988 and 30 May 1989, and requests the Committee to find against the
State party in respect of these articles. Ia respect of an alleged violation of
article 1, he points out that while he has, as the representative of the Band,
signed all the submissions to the Committee, he merely acts in his capacity as =
duly elscted representative of the Band aad aot on his own behalf. In this

/v

003642



Documen_t disclosed under the Access fo Information Act
Document divulgué en vertu de la Loi sur 'accés & Finformatior

UNCLAS / NONCLAS

::;:;s;za/onowmu ‘YT Q 1,9{

amex PAGE 65 OFIDE?’,

context, he notea that while article 2 of the Optional Protocol provides for the
submission of claims to the Committee by iadividuals, article 1 of the Covenait
guazantees "all peoples ... the right of self-determination"., Ee adds that "“if the
Committee determines that an iandividual submitting s claim on behalf of a group, in
compliance with the provisions of article 2 of the Optional Protocol, may not state
a case on behalf ¢f that gqroup under article 1 of the Covenant, the Committee
effectively has determined that the rights enumerated in article 1 of the Coviszant
are not enforceable”. The author further adds that it "clearly ¢ould noet be :he
intent of the Committee to reach such a result" and that "therefore, the Band
respectfully submitas that as a people, repressated by their duly elected leader,
Chief Bernard Ominayak, the Lubicon Lake Band has been the victim of violatiors by
che faoderal Goverament of Canada of che Band's rights as enumerated in artigle 1 of
the Covenant on Civil and Political Righes",

28.1 Ia & final submission dated § November 19389, the State party recalls that in
any assessment of the judicial proceedings in the case of the Lubicon Lake Ba:d,
the State party's constitutional division of gowers between the federal and
provincial governments and the respective jurisdiction of the courts has to B
borne in mind., Where provincially owned lands are claimed, as in the case of the
Lubicons, the Supreme Court of Canada has held that clalms must be f£iled in z:a
provincial courts agaiast provincial goeveraments. The Supreme Court's ruliag
clesarly defines, the State party submits, the proper judicial forum for the B8:zd's
elaim to aboriginal land rights. The State party emphasigzes that the failura of
the Band's representatives to initiate proceedings in the competent courts doss not
imply that Canadiaz courts are either unable or unwilling to quarantee a fair
hearing in the case.

- 28.2 Regarding the dlstinction between aboriginal rights snd treaty rights, t:ae

State party explains that under Canadian comstitutional law, aboriginmel zight: may

be superazeded by treaty rights. Whenever this occurs, Indian dands may clainm

beneflits under the superseding treaties. The State party acknowledges thas tie

Lubicon Lake Band has & valid claim to benefits under Treaty 8, whioh was antcred

into with the Cree and other indiang iz the Province of Alberta ia 1899. Rigrts

under Treaty 8 formed the basis of the offers made by the Canadian and Aldaertin
goveraments to the Band, The land offered by the provincial goverament under the

October 1988 agreement is related to these Treaty provisioms. On the other hind,

the 10,000 square kilometre area referrad to by the Band in its submissions relate

to its aboriginal claims, which have not been recognised by the federal

Government. Thé B3and's complaint about oil exploration and exploitation and

impendiag timber development, refers to activities on this wider tervitory of 1
10,000 aquars kilometres - not on lands that were ideatified ia proposed ;
settlements betwsen the Band and the federal and provincial goverazmeat.

28.3 The State party refutes the Band's claim that its trapping and hunting

lifestyle bBas beesn irrzetzievably destroyed and points out that in areas cover«d by

timber leases the forest, generally, remains lntact and suataips an animal

populaiion sufficient. to satisfy those members of the Lubicon Lake Bazd who wish to

engage in traditional activities. It adds that disturbances of the forest

acosystems usually result iz am increase of the papulation of larger mammals, as |
they iacrease food availability in cpen areas.
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23.4 Lastly, the State party reaffirms the voluntary natuze of the establishment o
the Woodland Cree Band. It poimts out that a misority of those wishing to joia th
Waedland Cree Band were at oae poist in time full members of the Lubicon Lakn
Band. Some of them, the State party points out, have since left the Band
voluntarily, while about 30 of the members ware expelled recently by decision af
the Lubicon Lake Band. It i{s submicted that :tembers of the Woodland Cree Band
petiticned the federal Government, much in the same wiy &% members of the Lubicon
Lake Band did prior to the Band's recogaition in the 19308, The naw Baad wa
racoquized hecause, iz the State party‘'s view, seme of its members have land
entitlements pursuant to Treaty 8 which they wish to assert. The 5tate parey adds
that it recognized the Woodland Cree Band, st the sxXpress ragquest of thosa whe
sought recognition, 30 that their desire £o form a community could be realizud, and

that tha Weodland Cree Band has not sought any land portions also claimed by the
Lubicons. )

Suomaxy of the submissiona

29.1 At the outset, the suthor‘s claim, although set agains® a complex backyreund,
concerned basically the alleged denial of the right of self-determination ansd the
right of the membars of the Lubicon Lake Band to dispose iraaly of their natural
wealth and resourcea. It was claimed that, although the Governmea: of Canads,
through the Iadian Act of 1970 and Treaty 8 of 1809, had recognized the Tignt of
the Lubicon Lake Band to continue its traditional way of 1ife, its land
(approximately 10,000 square kilometres) had been expropriated for commercial
interest (oil and gas exploratios) and destroyed, thus depriving the Lubicoan Lake
Band of its means of subsistence and enjoyment of the vight of self-deternin:tion.
it was claimed that the rapid destruction of the Band's sconomic base and
aboriginal way of life had already caused irreparable injury. It was furtha:
claimed that the Government ¢f Canada had deliderately used the domestic political
and legal processes to thwart and delay all the Sand'a efforts to seek redrass, so
that the industrial devalopment iz the ares, sccompanied by the destzruction c¢f the
environmental aznd economic base of the Band, would make it impossible for th: Band
to survive as a Ssople. The author has stated that ths Lubison Lake Band iz net
soeking from the Committee a territorial vights decision, but only that the
Committee asaist it in attempting te coavince the Goverumeat of Canadas (a) that

the Band's existence is sericusly threatened; aad (b) that Canada is reaponsible
for the curreat state of affsirs,

29.2 Prom the outset, the State party has danied the dllegations that the existence
of the Lubicon Lake Band has been threatesad and has maiztained cthat ¢onciaued
resource developmest would not cause irreparable injury to the traditional way of
1ife of the Band, It submitted that the Bazd's claim to certain lands in Acrthern
Alberta was part of 3 complex situstion that invelved 3 number of competing claima
from several other native communications in the area, that effactive redress in
respect of the Band's claims was still available, both through the coursta and
through negotliations, that the Goverament had made an fE_gratis payment te ths Aand
of 3C 1.5 million to cover legal costs snd that, at any rate, srticle 1 of the
Covenant, conceraing the rights of people., could not be invoked under the Dpriasngl
Protocol, whiah provides for the consideration of alleged violations of indivisual
rights, but not collective rights conferred upon peoples.
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29.3 This was the state of affairs when the Committee decided ia July 1987 that the
\ commuzication was admisaible "in so far as it may raise issues under article 27 or
' other articles of the Covanant”. Iz view of the seriousuess of the author's
allegations that the Lubicon Lake Band was at the verge of extiznction, tiy
Committes requestced the State party, under rule 86 of the rules of procedure 'to
take interim measures of protection to avoid lrreparable damage to [the suthor of
the communication] and other members of the Lubicoa Lake Band".

29.4 Insisting that no irresparable damage to the traditional way of life of Lie

Lubicen Lake Band had occurred and that thera was no imminent threat of guch harm,

and further that both a trial on the merits of the Band's claims and the

negotiation pracess constitute effective and viable alternatives to the interim

relief which the Band had umsuccesafully sought ia the courts, the State party, in \
October 1987, requasted the Committes, under rule 93, paragraph 4, of the rulas of
procedure, to review its decision on admissibility, in so far as it concerns :he
Tequirement of exhaustion of domestic remedies. The State party streased ix :hig
comnection that delays in the judicial proceedings initiasted by the Band wern

largely attributable to the Band's own inaction, The State party further explained

its longstanding policy to seek the resolutions of valid, outstandizg lazd claims L
by indian bands through negotiationma. ‘

29,8 Siace Qctober 1987, the parties have made a nwnber of aubmissions, rafluzing
each othera statements as factually misleading or wrong. 7The suthor has accuzed
the State party of creating a situation that has directly or indirectly 1ed %5 the
, death of many Band members and is threatening the lives of all other mambars of the
Lubicon community, that misecarriages and stillbirchs have skyrocketed and ahasrmal
births have risen from zero tc near 100 per cent, all in violation of articles 6 of
the Covenant; that the devastatioa wrought on the community constitutes cruel,
inhuman and deqradiag treatment iz viclation of article 7; that the dDias of rae
Canadian courts has frustrated the Band'a afforts to protest its land, community
sad livelihood, and that several of the judges have had glear economic ard pacsonal
ties to the parties opposing the Bapd in the court actioms, all in violatlan »f
articles 14, pasragraph 1, and 26; that the State party has permitted the
destruction of the families azd homes of the Band mambers in violation of

articles 17 and 23, paragraph 1; that the Band membars have heen “robbed of =aie
physical realm to which their religion attaches”" in violatioa of article 18§,
paragraph 1; and that all of the above also constitutes violations of article 2.
paragraphs 1 te 3, of the Covenant.

23.6 The State party has categorically rejected the above allegations as unfninded
and ungubscantiated and as constituting an abuse of the rvight of submissiocn. It
submits that serious and geauine efforts contiaued la early 1983 to engage
rapresentatives of the Lubicon Lake Band in negotiations in respect of tha Hazd's
claima. These efforts, which iscluded an {ncerim offer to set sside

25,4 aquare miles aa reserve land for the Band, without prejudice to negotin:zions
ov any court actlioos, falled. According to the author, all but the

25,4 square miles of the Band's traditionsl lands had been leased out, in deflasce
of the Committee’'s request for interim measures of protectios, im comjunceion with
a pulp mill to be constructed by the Daishowa Canada Company Ltd. near Peace liver,
Alberta, and that the Daishowa project fruatrated any hopes of the coantipuation of
some traditional activity by Band members.
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29.7 Accepting its obligatioa to provide the Lubicom Lake Band with reserve iaad
vader Treaty 8, and after further unsuccessful discussions, the Federal Guveranent,
in May 1988, initiated legal proceedings against the Province of Albert: and tne
Lubicon Laks Band, in an effort to provide a ecammon jurisdiation snd thus to saable
it to meet its lawful obligations to the Band under Treaty 8. In the author's
opinion, nowever, this initiative was designated for the sole purpose of delaying
indefinitely the resolution of the Lubicon land issues and, on 6§ October 1988

(30 September, according to the State party), the Lubicon Lake Band assertud
jurisdiction over its territory and declared that it nad ceased to recognize tive
jurisdiction of the Canadian courts., The author further accused the State par:y of
"practicing deceit in the media and dlsmissing advisors who recommend any
resolution favourable to the Lubicon pecple".

29.8 Following an agreement batween the proviacial goverament of Alberta snd :the
Lubicon Lake Band in November 1988 to set aside 95 asguare miles of land for &
reserve, negotiationa started between the federal Goverameant and the Band on :he
modalities of the land traansfer and ralated lssues. According to the State party,
consensus had been reached ¢z the majority of issues, imcluding Band membarshij,
size of the regerve, community construction and delivery of programmes and
services, but not on cash compensation, when the Band withdrew Zfrom tha
negotiations on 24 January 1989. The formal offer presented at that time by e
federsl Governmant amounted to approximately $C 45 million in henrnefits and ‘
programmes, in addition to the $5 square mile reserve.

29.9 The author, on the other hand, atates that the sbove informatlion from th:
State party isg not only migleading but virtually eatirely untrue and that tha: e had
been 1o serious attempt by the Goverament to reach a settlement. He describes the
Government's offer as an exercise in public relations, "which committed ¢he Fucleral
Government to virtually nothiag”, and states that no agresment or consensus had
been reached c¢u any issue. The author further accused the State party of sending
agents iato communities surrounding the traditional Lubicon territory to induse
other natives to make competing claims for traditional Lubicon land,

28,10 The Stats party rejects the sllegation that it snegotiated im bad faith or
engaged in improper behaviour to the detriment of the interests of the Lubicon Lake
Band. It concedes that the Lubicon Lake Band has suffered a historical inequ.ty,
but maintains that itz formal offer would, if accepted., enadble the Band to ma.rtain
its culture, control its way of life and achieve economic self-gufficiency ani,
thus, constituta an effective remedy., On tnhe basis of a total of 500 Band menbers,
the package worth $C 435 million would amount to almost $C 500,000 for each fanily
of five. It statas that a nwnber of the Band's demands, iacluding as indoer :ice
arena or a swimming pool, had been refused. The major remaiznling point of
contention, the State party submits, is a request for $C 167 million in
compensation for ecomemic and other losses allegedly suffered. That alaim, it
submits, could de pursued in the courts, irrespective of the scceptance of thy
formal offer. It velterates that its offar to the Band stands,

29.11 Further submizsions from both parties have, Linter alia, deslt with the impact
of the Daishowa pulp mill on the traditional way of life of the Lubicon Lake (land.
While the author statas that the impact would be devastatiag, the State party

/|01
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maintaing that it would have ne serious adverse consequences, pointing out thar the
pulp mill, located about 80 kilemetres away from the land set aside for the
teserve, is¢ aot within the Band's claimed traditional territory and that the azea
to be cut anaually, outside the proposed reserve, izvolves less than 1 per cen: of
the area specified in the forest management agreement,

30. The Human Rights Committes has considered the present communication in the
light of the information made avallable by the parties, as provided for in

articles 5, parsgraph 1, of the Optional Protogel, 1In 30 doing, the Commiktes
observss that tha pearsistent disagreasment between the parties as to what
constitutes the factual sstting for the dispute at issue has made the coansiderition
of the claims on the merits most difficult.

N

31.1 The Committee has seriously considered the State party's request that it
review its dacision declarisg the communication admissible under the Optiomal
Protocol “ia s0 far as it may raise lssues under srticle 27 or other articles ¢
the Covezant". In the light of the information now hefore it, the Commictee 1ctes
that the State party has arqued convinaingly that, by actively pursuing matters
before the appropriate courta, delaya, which appeared to be unressonably prolo:ged,
could have been reduced by the Lubicon Lake Band. At issue, however, iz the
question of whether the road ¢of litigation would have represeanted an effective
mathod of saving or restoring the traditional or cultural livelihood of the Lukicon
Lake Band, which, at the material time, was allegedly at che brink of collapse.

The Committee is 20t persuaded that that would hava constituted an eaffective rumady
within che meaning of article 5, paragraph 2 (b), of the Optiomal Protocol. I: the
circumstances, the Committee upholds its earlier declision on admissidility.

31.2 At this sctage, the Committee must also state that it does not agree with the
State party's contention that it was remias in not spelling out, at the time oif
declaring the communication admiasible, which of the author's allegations desse:ved
consideration on the merits. Although somewhat confusing at times, the author's
claims have bees set out sufficiently clearly as o permit both the State par:y aand
the Committee, in turn, to addrees the issues oa the merics,

articles of the Covenant alleged to have Lean viclated

32.1 The question has arisen of whether any claim under article 1 of the Covesint

remains, the Cormmittee's decision on admissibility notwithstanding. While all

peoples have the right of self-determination and the right freely to determins

their political status, pursue their economic, social aad cultural developmeat and |
dispose of their natural wealth and resources, as stipulated in artiale 1 of e |
Covenant, the question whether the Lubicon Lake Band constitutas a "paople” is not f
aa issue for the Committee to address under the Optional Proteccl to tha Coven:nt. }
The Optiomal Protocol provides a procedure under which individuals caa claim that r
their individual rights have been violated., These rights are eet out ia paxt 1II f
of the Covenant, articles § to 27, ineclusive. There ia, however, no objection to a

group of individuals, who claim to be similarly affected, ¢ollectivaly to submit a \
communicatioa about 31leged breaches of their rights.

/to.-
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32.2 Although initially couched in terms of alleged breaches of the provision: of
article 1 of the Covenant, there is no doubt that many of the claims presentec!
raise issues under article 27. The Committee recognizes that the rights protucted
by article 27, include the right of perscss, in community with others, £o eagige in
economic and social activities which are part of the culture of ths commuaity to
which they beloang. Sweeping allegations concerniag extremaely serious breache: of
ather articles of the Covenant (6, 7, 14, para. 1, and 24), made after the
commualication was declared admissible, have not been substantiated to the exisat
that they would deserve serious consideration. The allegations conceraning brsaches
of articles 17 and 23, paragraph 1, are similarly of a sweeping nature and will not
be taken iato account except in 3¢ far as they may be considered asubsumed undur the
allegations which, generally, raise issues under articile 27,

}

i

32,3 The most racent allegations that the Stata party has conspired to create an
artificial band, the Woodland Cree Band, said to have competing claims to
traditional Lubicon land, are dlsmissed as an ahuse of the right of submission
within the meaning of article 3 of the Optional Protocol.

Violations and the remedy qffared

33. Historical inequities, to which the State party refers, and certain mere
recent developments cthreaten the way of life and culture of the Lubicon Lake Raad,
aznd constitute a violatiom of article 27 so long as thay continua. The State party
proposes to rectify the situation by a remedy thet the Commictee daems appropriate
withio the meaning of article 2 of the Covenant,

Notes

L/ Communication No. 203/1988, final viaws adopted on 4 November 1988,
para. 11.3.

2/ Communication No. 24/1977, final views adopted on 30 July 1981,
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I do not oppose the adoption of the Human Rights Camittee’s views, as
they may serve as a warning against the exploitaticon of natwral resowrces
which might cause irreparable damage to the envircrment oftba%ﬂmtnust

presen
constituting a violation of the provisions of article 27 of the Covenant.

. Article 27 stipulates: "In those States in which ethnic, religicus -
1i ¢ nminorities ecistsmﬁrm'c beloaxing to such minorities shall rc:
be ed the right, in ty with the othar members of their group, to
enjoy their own cultixre, to profess ard practice their ocwn religion, or to use
their own language”. Coviocusly, persons belonging to the Lubicon Lake Band
are not denied the right to profess and practice their own religion or to wie
their own language. At issue in the present communication is therefore,
whether the recent expropriation the Goverrment of the Frovince of Alberta
of the Band’s land for commercial (e.G. leoases for oil and qas
egploration) constitutes a vioclation of those parscne’ right "to enjoy their
own cultura’. ,

It is not impossible that a certain cultizre is closaly linked to a
particular way of life and that industrial exploration of natural resounces
may affect the Bard’s traditional way of life, incl huting and f£ishing.
In my opinion, however, the right to enjoy one’s o e should not be
. understocd to imply that the Band’s traditicnal way of life must be preservei

oamert | Y Z“mmmugmmt o Tife and
devel has krought about various ways e
thus affectad a cultize sustained thereon. Indeed, cutright refusal by a
group in a given society to change its traditional of life may thi
econcnic developrent of the society as a whole. For reason I d 1ika
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APPENDIX II o

The commmnication in its present form essentially concerns the
authors’ rights to freely dispose of their natural wealth and resources, and
to retain their own means of subsistance, SWh as lnting and fishing, [ its
decision of 22 July 1987, the Human Richts Cormittee decided that the
commanication was admissinle in so far as it could have raised issues wniler
article 27 or other articles of the Covenant. With respect to provisiors
other than article 27 the authors’ allegations have ramained, hcwever, of such
a sweeping natire that the Committee has not bean able to take tham into
account except in so far as they maybae subsimed under tha claims which,
genarally, raise issues under article 27. That is the basis of my irdivicual
opinion, ‘

Since the Cormittee adopted its decision on admissibility, discussions
seeking a resolution of the mattar have taken place between thae Federal
Goverrmeent, the Province of Alberta and the authors. As nO progress was 1ade
towards a settlemant, the Federal Goverrment initiated legal preceedings
against the Province of Alberta and the Lubicon Iaks Band on 17 May 1988, in
orcder to enabla Canada to meet its leqal obligetions vis-a-vis the aushorg
under Treaty 8. The Statsment of Claim, initiating the lecal acticn, seaks
from the Gxot of Quean’s Banch of Alberta (2) a declaration that the Lunicon
Lake Bard is emtitled to 2 reserve and (b) a detarmination of the size of that
reserve.
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On 9 June 1983, the Lubicon Lake Bard filed a Statement of Cefexwe ard
Counterclainm. In this cornection, the State party has sutmitted that tiw
issue forming the basis of the damestic dispute as well as the besis of the

territory to be set iside as 2 reserve, and relatad issues. It is not
altogether clear that all issues which may be raised under article 27 of the
Ccvenant are issues to be considered by tha Cowrt of Queen’s Bench of Alberta
in the case still pending befcre it. At the same time, it does appear that
issues urder article 27 of the Covenant are Inextricably linked with tha
extent of the territory to be set aside as a reserve, and questicns related to

The rationale behind the general rule of intermational law that
domestic remadies should be exhaustad before a claim is submitted to an
instance of intarnational investication or settlement is primarily to give a
respondent State an opportinity to redress, by its own means within the -
framework of its damestic legal system, the wrongs alleged to have bean

it

suffered by the individual., In my opinicn, this rationale implies that, in a
case such as the present one, an irtermational instance shall not exanine 2
mattar pending before & caurt of the respandent State. To my mind, it is <ot
compatible with international law that an intermational instance consider
issues which, concwrrently, ave pending before a naticnal oaxrt. An instaxa
of international investigation cr settlament must, in my opinion, refrain :‘rom
considering any issue perding before a national cowrt until such time as e
matter has been adjudicated upon by the national courts. As that is not he
case here, I find the commmication inadmissible at this point in time.

Bertil Wennergren
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The purpose of this memorandum is to obtain your
views on a recommendation which has been made by the
Department of Indian and Northern Affairs (DIAND). The

DISTRIBUTION latter has suggested that the SSEA should make an
announcement in the House of Commons on the decision of the

Uss United Nations Human Rights Committee (HRC) regarding a

DMC complaint by the Lubicon Lake Band of Alberta.

JCD BACKGROUND

IMD .

IMH 2. Under the Optional Protocol to the International

JLA Covenant on Civil and Political Rights (ICCPR), individuals

BMM in Canada can complain of human rights abuses to the HRC,

|
1 provided that domestic remedies have been exhausted. A
complaint by Chief Ominayak of the Lubicon has been before
the HRC for a number of years. The Lubicon contended that
the federal government's failure to provide the Band with a
reserve and Alberta's granting permission to o0il and lumber
interests to operate in the disputed area resulted in
violations of their human rights as set out in the ICCPR. In
. its response to the HRC, Canada argued that the complaint
should be dismissed because domestic remedies had not been
exhausted. Several court actions on the Lubicon case are
still in progress. In addition, the federal government
argued that it was prepared to negotiate in good faith with
the Lubicon to arrive at a satisfactory solution to what we
recognize as an historical wrong. Negotiations had occurred
on several occasions and a formal offer from the government
remains on the table, but no settlement has yet been
reached.

3. At its recently concluded session, the HRC rendered
its decision on the Lubicon case. We have received an
advance copy of the decision and expect to be notified
formally in the near future. The HRC has found that Canada
has violated the human rights of Band members, based on
Article 27 of the ICCPR which deals with minority rights.
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The HRC also concluded that the domestic remedies available
to the Band through the Canadian courts were not an
effective remedy to resolve the situation. However, the
Committee also states that Canada "proposes to rectify the
situation by a remedy that the Committee deems appropriate".
(It is unclear from the decision whether the HRC believes
that the "appropriate remedy" is the Canadian offer to the
Lubicon or simply the process of negotiations, i.e.
government efforts to find a negotiated solution. We believe
that it is unlikely that the HRC intended to endorse the ‘
specific offer by Canada since that would seemingly prejudge
the outcome of further negotiations with the Lubicon.)

4. The Lubicon case has received extensive coverage
from the media in Canada, much of it of a sympathetic
nature. Some media coverage highlighted the fact that the
case was being considered by an international human rights
body.

DIAND RECOMMENDATION

5. Officials at DIAND believe that, given the media

interest in this particular case, the federal government

should make a public announcement concerning the HRC

decision. They consider that the SSEA is the appropriate

minister to make such an announcement given his

international responsibilities and the fact that he is a

senior minister from Alberta, where the Lubicon are seeking

a reserve. Officials from the Department of Justice and the

Federal-Provincial Relations Office concur with the DIAND

recommendation. While the proposed announcement could take

the form of a ministerial statement in the House, the

preferred option is a response to a query during Question

Period (perhaps from the M.P. in whose constituency the

Lubicon reside), since a statement would give the opposition

parties rights of reply. Following the announcement, DIAND

proposes that its minister write to Chief Ominayak

suggesting that negotiations resume. This letter would be

made public, perhaps by being tabled in Parliament.
|
\

CONSIDERATIONS

6. There are no significant foreign policy
considerations regarding the DIAND proposal. The issue is
primarily a domestic one. In its eventual press release
reporting on decisions taken at the HRC's recent session,
the UN will include a reference to the Lubicon case. (This
press release will be issued only after the various
interested parties have received formal notification by the
HRC of its decisions.) Therefore, some media interest is
likely. The concerned domestic departments agree that any
Canadian announcement should only take place following
receipt of formal notification of the HRC decision but prior
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to such decision being made public.

7. Now that the international complaint has been
addressed, the government will want to ensure that the focus
is on domestic efforts to resolve the situation. The
principal reason for making an announcement would be to
ensure that the results of the decision, and in particular
the HRC's comment on the appropriateness of the remedy, are
accurately reflected in the media. This initiative is deemed
to be important to counteract anticipated Lubicon emphasis
on the violation of their rights. As well, DIAND wants to
use the announcement as a means to revive talks with the
Lubicon (now that the international complaint has been dealt
with) in order to achieve a settlement. On the negative '
side, any such announcement (other than in response to media
inquiries generated at the time the HRC publicly releases
its decision) could be viewed as gloating on the part of the
government at the expense of a small, impoverished band of
natives. Moreover, the announcement would have to include an
acknowledgement that Canada did violate the human rights of
Band members (this is something that Canada has implicitly
accepted in the past), a fact which reduces the public
relations value of the message.

RECOMMENDATION

8. DIAND would like to have a reaction to its
recommendation as soon as possible in anticipation of
receiving formal notification in the coming week and of the
need for a government announcement immediately thereafter.

9. We do not believe that this issue lends itself to a
government initiative, given that Canada is responsible for
an historical inequity which has resulted in the Band being
deprived of a reserve for over 40 years. If there are
domestic advantages to a government announcement (a fact of
which we are not convinced), we would recommend that the
Minister of DIAND take the lead. However, both the SSEA and
the Minister of Indian and Northern Affairs must be
adequately prepared to respond to opposition questions or
media inquiries. (We are currently preparing briefing
materials with other departments for use in such replies and
will forward these shortly.)

10. Since DIAND insists on there being such an
announcement, we would be grateiul for your reaction as soon
as possible on the question of whether t SSEA should make

it. K
/ Réiert J. Rochon

Director
Legal Operations Division
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shortly after the session.

. C - | . . ‘ J'.
80-55370 24218 (B) /e

003658
o T
R R R [ 8

TN Ve,

ne

TS P S T

s

¥




Document disclosed Under tThe ACCess o IMrormationAct
Document divulgué en vertu de la Loi sur 'accés & I'informatior

, HE3

> CONFIDZNTAL CoY EYZS O %

gcp“ /SR.566 .CONFIDENT;:BL 5 ONLY %

nglish .

4 2

w9 ENTRE CDNS SruLEMENT
Ihe meeting was Called o order at 4,45 p.m.

CONSIDERATIQON OF COMMUNICATIIONS UNDER THE OPTIONAL PROTOCOL T0O THE COVENANT
(continued)

Communication No., 20871386 (CCPR/C/WG/38/DR/205/1988)

1. M 5 INS, speaking as Chalrman/Rapporteur of the Working Group on
Communications, said that the authors were three leaders of an Indian tribal
society who had alleged a violation of article 1 of the Covenant,

2. The authors stated that, from time immemorial, they had been a free and
independent nation and had concluded treaties with the French and Britlsh ecolonial
authorities, which guaranteed their separate identity and thelr hunting, fishing
and trading rights. They claimed that thair territory had never been part of
Europe's American colonies but had always been a distinet commonwealth under the
British Crown, and that no right to self-determination had been extinguished as a
result of dealings between Canada and the Crown, Thaerefore, thelr land must be
considered a Non-Self-Governing Territory within the meaning of the Charter of the
United Nations. 7The authors believed that, By virtue of General Assembly
resolution 1514 (XV), they had the right to self-determination, which could be

exercised in various forms, including asseciation or faderation with an existing
State.

3. They claimed that, in its Constitution Act 1982, Canada had “recognized and
affirmed" the "existing aboriginal and treaty rights of the aboriginal peoples of
Canada™ and that the specification of such "existing" rights must be negotiated
with the irdigenous representatives "invited" for that purpose 2y the Prime
Minister of Canada. While such meetings had been helid, the authors stated that
their request to participate had been denied on the grounds that other “Indians”
could negotiate their future political status, and that they had found that
arrangement inconsistent with their right to self-determination. The authors
stated that no domestic remedies could be pursued, sinca participation in the
negotiation of indigenous pacples’ political status was entrusted to the discretion
of the Prime Ministar, and that Canadian law afforded no means of challenging his

decision other than by appealing to him personally: that, they stated, had been
done, but unsuccessfully.

4. The Committee had transmitted the communication under rule 91 of the rules of
procedure to the State party concerned. Oa § February 1987, the State party had
ohjected to the admissibility of the communication on the grounds that: first,
self-determination could not be invoked in circumstances which would prejudice the
national unity and territorial integrity of a sovereign State, and the
communication should therefore be declared inadmissible ratione materiae under
article 3 of the QOptional Protocol:; secondly, the trikal society did not constitute
a "people" withia the meaning of article 1 of the Covenant because it was a
scattered group; thirdly, the right to self-determination was a collective right
and was not available to an individual; fourthly, international law and Canadian
domestic law did not recognize Indian treaties as irternational documents; fifthly,
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the constitutional conferance did not deal with the right to self-determination,
and the communication was incompatible ravione materise with tha provisions of the

Covenant in that regard; and, sixthly, the authors of the communication had not
exhausted all the domestic remedias available to them. The State party claimed
that, when the Supreme Court of Ontario had rejected an application by the Prairie

or

Treaty Nations Alliance for a mandatory order that they be invited to the

constitutional conferenca, the authors chose not to appeal that judgement, although
they could have dane so.

5. Commenting on the State party's submission, the authors had contended that
their allegations with respect to the violation of article 1 were well founded, and
had further asserted that the State party had violated article 25 of the Covenant,
and had requested intarim measures. The authors asserted that their tribal sociaety
was proposing an alternative form of federalism and asserting its right to
self-determination in a manner consistent with the national unity of Canada. With
regard to the State party's claim that the tribal society did not constitute a
"people” within the meaning of article 1 of the Covenant, the authors assertsd that
the State party had referred to Indians as peoples in certain United Nations
bodies. The authors further reiterated theirlview that the right to
self-determination had an individual dimension and that it was an individual right
exercisad through collective means.,

6. The authors rejected the Canadian Govarnment's assertion that the
constitutional conference and the proposed constitutional sccord with Canada’'s
"aboriginal peoples" did not affect their tribal society‘'s rights under article 1
of the Covenant, and expressed the view that the Caaadian constitutional-accord
process violated article 25 of the Covenant in so far as it was non-representative
and deprived a particular racial, ethaic or national class of persons of the right
to participate meaningfully in decisions directly affecting them, Finally, the
authors asserted that they had complied with the requirements of article §,
paragraph 2 (b), of the Optional Protocol, and pointed out that that provision did
not require the exhaustion of avery posaible remedy, only a reasonable effort to
pursue remedles which were effective and available.

7. In a further submission dated 18 May 1987, the authors informed the Committee
that the final constitutional confarence between the Government of Canada and
selected indigenous organizations had met on 26 and 27 March 1987 but had not
reached any agreement, As there was no constitutional authority to convene any
further conferences, the authors claimed that there was greater need than ever to
declare that no lagislation affecting the political status of their tribal society
within Canade should be adopted without prior negotiations with that society.

8. By an interim dacision of 20 July 1987, the Working Group had requested tha
State party to provide the text of the judgement of the Supreme Court of Ontario in
the action brought against it by the Prairie Treaty Nations Alliance. 1In a
submission dated 10 August 1987, the authors gstated, with respect to the lssue
whether a Canadian court could have directed the Prime Miniater to invite
vepresentatives of their people to participate in the constitutional conferences,
that decisions entrusted to a minister by Parliament could be revimwed by the
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courts only to the extent that, in exerclsing his discretion, the minister
disregarded explicit parliamentary instructions; however, the reasonableness or
fairness of his decisions were not subject to review,

9. In a submission dated 7 October 1987, the State party claimed that, with
respect to the authors' claim that the constitutional-sccord process violated
article 25 of the Covenant, no evidence or explanations had been put forward teo
support that allegation and that, secordingly, the communication should be declared
inadmissible as being an abuse of the right of submission, Further, the State
party argued that the authors could not be considered "victims" within the meaning
of article 1 of the Optional Protocol and that what they were seeking amounted to a
declaration on the possible impllcaticns and administration of future, but
currently non-axistent, legal provisions,

10, With respect to the exhaustion of domestic remedies, the State party submitted
that the timing of the constitutional conferences in 1984 and 1987 had been known
since the adoption of the Constitutional Amendment Proclamation in March 1983, and
affirmed that the obligation to take appropriate legal proceedings in the domestic
courts implied a responsibility to seek domestic remedies iz a timely way.

Finally, the State party disputed the authors' argumeant that decisions of Cabinet
ministers were only subject to reviaew in exceptional circumstances,

1l. In a submission dated 14 February 1988, the authors raferred to a written

offer made by the Minlster for Indian Affairs and Northern Affairs on

10 August 1987 to discuss the authors' status in a non-constitutional framework.

In a submission dated 10 February 1989, the authors' counsel recalled that the

Supreme Court of Canada, in 1985, had ruled favourably on the validity of the

1752 Treaty of Halifax and that, in the light of that decisiecn, the authors had
proclaimed general hunting and fishing regulations for their tribal society.

Despite the Supreme Court ruling, members of their community had been arrested and
prosecuted for hunting and fishing contrary to federal and provincial tegulations, {

12. In a submission dated 26 July 1989, the State party denjed that the charges /
against one of the membars of the tribe who had been arrested and tried related to
a violation of hunting or fishing laws.

13. In paragraph 14.1 of the proposed decision on admissibility
(CCPR/C/WG/38/DR/205/1986), the Committee stated that, befcre considering any j
claims contained in a communication, it would, {n accordance with rule 87 of its

tules of procedure, decide whether or not it was admissible under the Optional :
Protocol., In paragraph 14.2, the Committee observed that, while article 1 of the ‘
Covenant recognized and protected a people's right to self-determination and its

right to dispese of its natural resources, that provision could be invoked neithes

by individuals nor by peoples under the Optional Protocol, and it referred to

earlier case law on the matter,

14. In paragraph 15.1, the Committee stated that the Optional Protocol did nat

preclude a group of individuals who claimed to be similarly affected from
collectively submitting a communication about alleged breaches of their rights as
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set out In part III of the Covenant and that &
that their tribal group had been excluded from
conferences also revealed a breach of article 2

he authors had asserted that the fact
participating in the constitutional
5 of the Covanant,

15. There were two alternatives for the remainder of the paragraph. Alternative 1}
stated that the authors' assertion had not been substantiated and therefore did not
give rise to a claim within the meaning of article 2 of the Optional Protocol, 1In
alternative 2, the Committee observed that the question as to whether
constitutional conferences constituted “the conduct of public affairs"
meaning of article 25 (a) of tra
the marits.

within the
Covenant was an issue which should be examined on

16. In paragraph 15.2, the Committee stated that the authors' most recent
allegations of violations of article 9 of the Covenant were far removed from the

issue and could not be considered as ¢giving rise to a claim within the meaning of
article 2 of the Optional Protocol.

17. There were two alternative versions of paragraph 15.3; in the first, the
Committee decided that the communication was inadmissible, and, in the second, it

decided that the communication was admissible in so far as it might raise issues
under article 25 (a) of the Covenant,

18. Zhe CHAIRMAN, speaking in his persenal capacity, sald that ne
assumed that article 25 (a) referred to representation in iastituey
directly or through freely chosen representatives; h
"eornduct of public affairs" could be interpreted as including arrangemeats for
local or provincial government, He therefore c¢onsidered that the claim of a
violation of article 25 (a) was not Substantiated, although he would be interested

ir knowing what the Lyavaux préparatoires said.

:9. He did not fully understand the authors'

she Covenant, and wondered what issue could po
bagis of the authors'

had always
ons, either
® saw no possibility that the

claims of a violation of article ¢ of

ssibly fall under that article on the
allegations, assuming that they were accepted,

20, Mrs, HIGGINS, referring to paragraphs 11.2 and 11.3, said that fishermen of

the tribal saciaty caught harvesting fish in waters adjacent to Indian reserve

‘arnds had been found guilty and their appeals were pending., While the Federal

Government had not challenged the validity of the treaty which had been invoked by

Tersers of the tribal group, it argued that the treaty did not apply to Cape Breten

fsla?d. The authors had claimed that the prosecutions constituted an abuse of

‘°78L process in viglation of article 9. None of the members of the Working Group

Nad felt that that claim carried any weight and it had therefore been rejected. \

21, T?g CHAIRMAN said that any issue raised under article 1 of the Covenant should
be dealt wiwp under articlae 27.

<. Mrs, HJIGGINS said that the key issua

feleral 7
*ijf‘af vovernment had organized a large ¢
fesqnized aborigina) claims,

had been the Constitutional Act. The
onference in order to render specific the
Because there were about 350 separate bands, the
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Government had decided that participation in the conference should be limited to
representative groupings, and it had not iavited the tribal group representad by
the authors. The authors had claimed that the Government's refusal to allow them
to participate in the conference violated either their right to self-determination
or their right under article 25 (a) of the Covenant.

23. The CHAIRMAN said that there would still be no guestion of a violation under
article 25 (a), The constitutional conference 4id not involve bilateral
negotiations between two separate sovereign entities, It was an internal agreement
and fell under the jurisdiction of Canadian courts of law.

24. M;*_glglxglggyzf said that, although he could accept either alternative
version of paragraph 15.3, he would prefer alternative 2, since the Committee could
not simply dismiss the claim under article 25 (a) simply by stating that it had not
been substantiated. He agreed with the Chairman that the constitutional conference
was not & constitutional assembly. Under Canadian law, it was within the
discretionary power of the Prime Minister to select the most representative groups.

25. In his opinion, article 25 (a) was not applicable; the Committee should
provide a better explanation of why it considered that the communication might
raise issues under article 25 (a)., If the Committee agreed on altermative 2, it
could declde to invite the State party to present its views on article 25 (a), and
then the Committee could proceed to a decision on the merits,

26. Mg, MAVROMMATIS sald that he did not believe that noa-participation in an
internal arrangement was or could be a violation of article 25 (a), and there was
no need for explanations, The Committee should straightforwardly present its view
of the mattar.

27. In paragraph 15.1, the Committee's referance to a group of individuals
“collectively submitting” a communication might be interpreted ss a sanctioning of
some sort of actlo popularis. Although the word “collectively” was technically
correct, the Committee should not give the impression that the claim involved a
whole band or a whole pecple.

28. Mr. WAKQ, agreeing that the issues were not to be confused with those in the
Lake Lubicon case, said that, like Mr, Dimitrijevié, he would opt for admissibility
under article 25, The constitutional conferences, even if advisory, had been meant
to decide the rights of the indigenous pecples of Canada and thus were important:
and the indigenous peoples had the right to have some say in the matter either by
direct participation or through elected representatives.

29. He read out passages from the §ravaux prédparatoirfs for article 25 (a) showing
that at the time States had been divided as to whether it shauld be interpreted

widely or strictly; and observed that the Working Group had similarly fallen into
two camps, He advocated declaring the communication admissible under
article 25 (a), so that both parties could be heard on the merits.
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30. Mr., POCAR observed that the case was more difficult than had appeared at first
sight. Although it had one issue in common with the Lake Lubicon case, it was not
at all similar and the Committee's decision in the latter would be of no
assistance. The Lrayaux préparatojres also shed very little light on the

article 25 issues. Since he himself had not yet read the communication carefully
as to the facts. he was not in a position to give an opinion on the applicablility
of article 25 (a). Therefcre, Lf he had to opt now for one of the two alternatives
in the conclusion to paragraph 15.1 of the proposed decision, he would support
alternative 2 in fairness to the victims, siance it left the matter open.
Nevertheless, he had reservations abeut the wisdom of lnvoeking article 25 (a),
since it might raise an issue where none existed and give unfounded expectations to
the authors, Personally, he would llke more time to study the matter, but would
not Oppose an emerging consensus.

31, Mr., COQRAY concurred with Mr. Pocar as to the need for more time aad the
position he would take if pressed to dacide now,

32, M. EL-SHAFEI said that the time had come for a decision., The authors had
made their position very clear and he sympathized with their argumentation
regarding the points raised by the State party, The only possible topic of
discussion at a constitutional confarence between the Government of Canada and
organizations of indigenous peoples would be the relationship between the two, and
it must touch on the constitutional position of those peoples vig-a-vis the faderal
system as a whole. To his mind, the communication was admissible and, in fact, the
Committae should say only that, without pre-judging its future positiom by
referring solely to article 25 (a),

33, Mr, WENNERGREN pointed out that the State party itself described the
constitutional conference as a "domestic political process" (para. 9.1 of the
proposed decision) - in other words, aa ad hoc formation intended to make possible
an exchange of views within the framework of domestic politics. That was close to
the "conduct of public affairs” in article 25 (a), and it therefora looked like an
issue that might be raised under that article,

34, Mrs, HIGGINS said that the Committee could either take no decision at the
moment or find the communlcation admissible, which would give it more time for
further thinking on the matter., Either way, she believed that certain amendments
to the text of document CCPR/C/WG/38/DR/205/1986 waere in order, In paragraph 15.1,
taking Mr. Mavrommatis' objection into account, the words "collectively submitting"
should be replaced by the words "together submitting”. Alternative 1 for the
continuation of paragraph 15.1 should be reworded entirely so that it read:
"However, the constitutional confarence concerns not the conduct of public affairs

but the rendering specific of aboriginal rights and, therefors, no issue arises
under article 25."

35. Alternative 2, which would make the case admissible, should include not only a
refarence to the applicability of article 25 (a) to the constitutional conferances
but also a reference to the reasonableness of the Government in excluding the
Indian tribal society. Thus, after the phrase "within the meaning of
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article 25 (a) of the Covenant", the clause "and, if so, whether the exclusion of
the ... Band violated article 25 of the Covenant“ should be inserted,

36, Mg, WENNERGREN observed that since the Indian tribal soclety was raferred to
in the first sentence of paragraph 15.1 as a “group of individuals"”, the reference
to it in the amendment to alternative 2 as the “.., Band" should at least be put in
quotation marks,

37. He notad further that the State party had contested the authors' position on
the exhaustion of domestic remedies (para. 9.3 of the proposed decision),
maintaining that they could have asked for review of the Prime Minister's
discretionary decision or instituted timely proceedings, years earlier, to secure a
seat at the constitutional conference. That too should be mentioned in

alternative 2.

38. Mr, NDIAYE sald that assessing the powers of the constitutional conference as
such would be a minor matter but that the question of participation in that
particular constitutional conference was extremely important, It should be
recalled that often, in other settings, colonial councils had provided the
framework within which indigenous peoples had obtained rights and prerogatives, and
the same might have happened in the case under consideration. He needed more time
to give careful study to the scope of article 25, At any rate, it was not a proper
asdessment of the situation to say that since only consultative powers were at

igsue, they were unimportant and did not constitute the conduct

39. Mzs, HICGINS said that under no circumstances should there
the issues not being important. Article 25 of the Covenant was

of public affairs.

be any overtone of
not couched in

terms of importance or otherwise, and indeed many issues were crucial but did not
fall within the scope of that article.

40. For her, the issue was narrow. GEither it concerned how public affalrs ware
conducted, or it concerned the rendering speciflc of aboriginal rights {rights like
fishing and hunting that were very important), However, she could see both sides.

41. Mr. MAVROMMATIS, reiterating that the case had dragged on far too long,
especially when all members of the Committee knew what the end result would be,

said that he did not think, given Ais views, that it would be proper for him to
take part in any decision on the merits,

§2. 1In any case, the Committee should not lose sight of the original allegations,
which concerned property rights, and the nature of the constitutional conference,
the latter being an advisory meeting that could never, in his view, come under
article 25. He noted further that article 25 was intended to protect individuals,
The rights of bands snd indigenous peoples were covered by other articles.

43, He did not think that the Committee should raise false hopes. Nor, more
importantly, should it create the impression that its members were seeking to
become legislators through judicial decisions that gave wide interpretations.
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44. The CHAIRMAN, speaking in his personal capacity, asked what remedy the

Committee could ever ask the State party to give, if the constitutional conferences
were over,

45, Mr, MOLLER (Representative of the Secretary-General) said that since the
conferences had ended inconclusively, the issue could be congidered moot. - The
authors had, indeed, wanted a decision in the past, at the relevant time.

46, M;*_Qlﬁlzgllgglﬁ asked Mrs, Higgins to come back to the Committee with more
polished versions of the two alternatives in paragraph 15.1, iacliuding also the
point just made by Mr, Mavrommatis that article 25 of the Covenant governed
indivigual rights and not the rights of the whole group, as in article 1.

47. Mrs, HIGGINS agreed to do so and said that she would also include in
alternative 2 the point regarding local ramedies brought up by Mr. Wennergren.

ibe meeting rose at 6 p.m.
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HUMAN RIGHTS COMMITTEE
Thirty-eighth session. -

DECISIONS .

Submitted byt Bernard Omfiayak. Chief of the Lubicon Lake Band
'(represeated by coungel)
Alleged vigtims: ' The Lubicoa Lake Band

State party concerged: Canada
Rate of communicatioca 14 Pebruary 1934

Rocumentation referencesx: Prior decisions - CCPR/C/WG/23/D/167/1984 (rule 91 - -
- decialon, 9 November 1984)
- CCPR/C/27/D/7167/1984 (interim
decision, 10 April 1986)
- CCPR/C/30/D/16771984¢ (decision on
edmiseibility, dated 22 July 1987)
- CCPR/C/36/D/167/1984 (further laterim
decision, dated 14 July 1989)

Rate of prezaut declsiop: 26 March 1990

On 26 March 1990, the Human Rights Committee adopted its views under
article $, paragraph 4 of the Optional Protocel, concerning communication
No. 167/1984, The text of the views is annexed to the present document,

L) Made public by decisionm of the RHuman Rights Committee.
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VIEWS OF THE HUMAN RIGHTS COMMITTEE UNDER ARTICLE S, PARAGRAPH 4,
OF THE OPTIONAL PROTOCOL TO THE INTERNATIOMAL COVENANT ON CIVIL
AND POLITICAL RIGHTS - THIRTY-BIGHTH SESSION
concerning
Compmupication Mo, 167/1984
Submitted byt Chief Bernard Ominaysk and the Lubicon Lake
Band (represeated by counsel)
Alleged victimt Lubicon Lake Band
State party concerneds Canada \\
Bate of commupication: 14 February 1984 (date of initial letter)

Date of decinion on admissibiliry: 22 July 1887 |

Iha Human Rights Commjitteg. established under article 28 of the Ioternational
Covenant os Civil and Political Rights,

Meeting on 26 March 1§90,

Baving cancluded its consideration of commuaication No. 167/1984, submitted to
the Committee by Chief B. Ominayak and the Lubicon Lake Band under the Optional
Protocol to the International Covenant on Civil and Political Rights,

Baving taken into account sll writtern information made available to it by the

author of the communication and by the State party,

Adopts the following:

Views under article 5, pacagraph 4. of the Optional Protocol **/

1. The author of the communication (iaitial letter dated 14 Fedruary 1984 and
subsequent correspondence) is Chief Bernard Ominaysk (hereinafter referred to as
the author) of the Lubicon Lake Band, Cacada. He is represented by counsel,

2.1 The author aslleges viclations by the Government of Canada of the Ludicon Lake
Band's right of self-determination and by virtue of that right to determine freely
its political status and pursue {ts economic, social and cultural development, as

well as the right to dispose freely of its natural wealth and resources and not to
be deprived of its own mesns of subsistence. These violations sllegedly costravene §
Canada's obligations under article 1, paragraphs 1 to 3, of the Intersational f
Covenant on Civil and Political Rights. :

S ——————

IOoc
%%/ Tndividual opinions submitted by Mr. Nisuke Ande and Mr. Bertil Wennergren,

respectively, are appended. 003669
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2,2 Chlef Ominayak is the leader and represaentativa of the Lubicon Lake Band, a
Cree Indian band living within the borders of Capada in the Province of Alberta,
They are subject to the jurisdictios of the Federal Government of Canada, allegedly
in accordance with a fiduciary relationship assumed by the Canadian Government with
respect to Indian peoples and their landa located within Canada's natlonal

borders. The Lubicon Lake Band is a self-identified, relatively autonomous,
gsocio-cultural and economic group. Its membera have continuously inhabited,
hunted, trapped and fished in a large area encompassing approximately

10,000 square kilometres in northera Alberta since time immemorial. Since their
territory is relatively inaccessible, they have, until recently, had little contact
with non-Indian society. Band members speak Cree as their primary language. Many.
do not speak, raead or write English. The Band continues to maintain its
traditional culture, religion, political structure aad subgistence economy,

2.3 It is claimed that the Canadian Government, through the Indian Act of 1970 and
Treaty 8 of 21 June 1899 (concerning aboriginal land rights in northern Albarta),
recognized the right of the original inhabitants of that area to coatinue their
traditional way of life. Despite these laws and agreements, the Canadian
Government has allowed the proviancial governmeat of Alberta to ezpropriate the
territory of the Lubicon Lake Band for the benefit of private corporate intaerests
(e.g., leases for oll and gas exploratioa). In so doing, Canada is accused of
violating the Band's right to determine freely its political status aand to puraue
its econemic, social and cultural development, as guaranteed by article 1,
paragraph 1, of the Covenant, PFurthermors, energy exploration in the Band's
territory allegedly entails a violation of article 1, paragraph 2, which graats all
peoples the right to dispose of their natural weslth and resources. In destroying
the environment and undermining the Band's economic base, the Band is allegedly
being deprived of its means to subsist and of the enjoyment of the right of
self-determination guaranteed in article 1.

3.1 The author states that the same matter has pot been submitted for examination
under another procedurs of international investigation or settlement.

3.2 With respect to the exhaustion of domestic remedies, it is stated that the
Lubicon Lake Band has been pursuing its claims through domestic political and legal
avenues. It is alleged that the domestic political and legal process in Canada is
being used by government officials and exergy corporation representatives to thwart
and delay the Band's actions uatil, ultimately, the Band bacomes incapable of
pursuing them, because industrisl development at the current rate in the area,
accompanied by the destruction of the environmental and economic base of the Band,
would make it impossible for the Band to survive as a people for many more yaears.

3.3 On 27 Qctober 1975, the Band's representatives filed with the Registrar of the
Alberta (Provincial) Land Registration District a request for a caveat, which would
give notice to all parties dealing with the caveated land of their assertion of
aboriginal title, a procedure foreseen in the Provinclial Land Title Act. The
Suprema Court of Alberta received arguments on behalf of the Provincial Goverament,
contesting the caveat, and on behalf of the Lubicon Lake Band, On

7 September 1976, the provincial Attorney General filed an application for a
postponement, pesding resolution of a similar case:; the application was granted.

/ LI I )
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On 25 March 1977, however, the Attorney General introduced in the provincial
legislature an amendment to the Land Title Act precluding the filing of caveats;
the amendment was passed and made retroactive to 13 January 1975, thus predating
the filing of the caveat involving the Lubicon Lake Band. Consequently, the
Supreme Court hearings were dismissed as moot.

3.4 On 25 April 1980, the members of the Band filed an action in the Federal Cour:
of Canada, requesting a declaratory judgement concerning thelr rights to their
land, its usa, and the benefits of its natural resources. The claim was dismigsed
on jurisdictional grounds against the proviacial government and all energy
corporations except one (Petro-Cansda). The claim with the federal Government and
Petro-Canada as defendants was allowed to stand.

3.5 On 18 February 1982, an action was filed in the Court of Queen's Bench of
Alberta requesting aa interim injunction to hale development in the area until
issues raised by the Band's land and natural resource claims were settled. Tha
mala purpose of the iaterim injunction, the author states, was to prevent the
Alberta goveromeant and the oil companies (the "defendants") from further destroying
the traditional huating and trapping territory of the Lubicon Lake people. This
would have permitted the Band members %o continue to huat and trap for their
livelihood and subsistence as a part of their aboriginal way of life. The
provincial court did not render its decision for almose two years, during which
time oil and gas development continued, along with rapid destruction of the Band's
economic base. On 17 November 1983, the request for an interim injunction was
denied and the Band, although financially destitute, was subsequently held liable
for all court costs and attorneys’ fees associated with the action.

3.6 The decision of the Court of Queen's Bench was appealed to the Court of Appeal
of Alberta; it was diemissed on 1l Jansuary 1985, In reaching its decision, the
Court of Appeal agreed with the lower court's finding that the Band's claim of
aboriginal title to the land presented a sericus question of law to be decided at
trial. None the less, the Court of Appeal found that the Lubicon Lake Band would
suffer no irreparable harm if resource development continued fully and that the
balance of convenience, therefore, favoured denial of the injunction,

3.7 The author states that the defendants attempted to convince the Court that the
Lubicon Lake Band has no right to any possession of any sort in any part of the
subject lands, which, logically, included even their homes. In response, the Court
pointed out that amy attempt to force the members of the Lubicon Lake Band from
their dwellings might indeed prompt interim relief, as would attempts to deny them
access to traditional burial grounds or other speclal places, or to hunting and
trapping areas. In itsg complaint, tha Band alleged denial of access to all of
these areas, supporting its allegations with photographs of damage and with several
uncontested affidavits. Yet, the Court overlooked the Band's evidence and
concluded that the Band had failed to demonstrate that such action had been taken
or indeed threatened by the defendants.

3.8 The author further states that the legal basis for the Court of Appeal's

decision was its own definition of irreparsble injury. This test was: injury that
is of such a nature that no fair and reasonable redress may be had in a court
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of law and that to refuse the injunction would be a denial of justice. The author
submits ‘that the Lubicon Lake Band clearly met this test by demonstrating, with
uncontested evideace, injury to their livelihood, to their subsistence economy, to
their culture and to their way of life as a sccial and political entity. Yet, the
Court found that the Band had not demonatrated irreparable harm,

3.9 On 18 February 1985, the Band presented arguments to a panel of three judges
of the Supreme Court of Canada, reguesting lesave to appeal from the judgemeat of
the Alberta Court of Appeal. On 14 March 1985, the Supreme Court of Canada refused
leave to appeal. Generally, the author states, the criteria for granting leave to
appeal are: whether the questions presented are of public importance, whether the
case contains important issues of law or whether the proceedings are for any reason
of auch a nature or significance as to warraat a decision by the Supreme Court of
Casada. He states that the issues preseated by the Lubicon Lake Band involved such
questions as the interpretation ¢f the comstitutional rights of aboriginal peoples,
the existence of which was recently confirmed by the Constitution Act, 1982; the
remedies available to aboriginal peoples; the rights of aboriginal peoples to carry
out traditional aubsistence activities in traditiomal huating and trapping grounds;
the legal régime applicable to a large area of land in northern Alberta; conflicts
between Canada's traditional, land-based societies and its industrial society;
public interests and minority interests; the competing rights of public authorities
and individuals; considerations of fundamental and equitable juatice; aquality
before the law; and the right to equal protectian snd benefit of the law. The
author submits that at least the first four questions have not yet been adjudicated

by the Supreme Court of Canada and that they undeniadly fall within the criteria
for granting leave to appeal,

4. By decision of 16 October 1984, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the rules of procedure to
the State party, requesting information and observations relevant to the question
of the admissibility of the communication. The main points reflected in the
information and observations received from the State party are eset out in
paragraphs 5.1 to 5.7 and 6.1 to 6.4 below.

Exbaustion of Qomeatic remedies

5.1 In its submigsion dated 31 May 1985, the State party contends that tha Lubicon
Lake Band has not pursued to completion domestic reamedies commenced by it and that
responsibility for any delays in the spplication of such remedies does not lie with
the Goverameat of Canada, The State party recalls that the Lubicon Lake Band,
suing in its own legal right, and Chief Bernard Ominayak, suing in his persona}
capacity, and with other Band councillors ia a representative capacity, have
initisted three differeat legal procedures and points out that omly the litigation
concerning the caveat filed by the Band has been finslly determized. Two other
legal actions, one in the Federal Court of Canada and one in the Alberta Court of
Queen'a Bench, were sald to be still pending.

5.2 With regard to the Federal Court action referred to iz the communication, the
State party recalls that thes Band and its legal advisers, in April 1980, sought to
sue the Province of Alberta and private corporations la proceedings in the Federsl
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Court of Canada, It i{s submitted that in the circumstances of this case, neither
the province nor private entities could have been sued as defendants in the Federal
Court of Canada. Rather than reconstitute the proceedings in the proper forum, the
State party submits, the Band coanteated interlocutory proceedings brought by the
defendants concerning the issue of jurisdiction, These interlocutory proceedings
resulted in a determination against the Band in November 1980. An appeal by the
Band from the decislon of the Federal Court of Canada was dismissed by the Fedaral
Court of Appeal in May 1981.

5.3 Followiag the interlocutory proceedings relating to the jurisdiction of the
Federal Court, a new action was imstituted on 21 February 1982 against the province
and certain corporate defendants in the Court of Queen's Bench of Alberta. As
indicated in the communication, the Band sought an interim injunctien. In

November 1983, after extensive proceedings, the Band's interim application was
dismissed by the Court of Queen's Banch based on the case of Erickson v, Wiggins
Adjuatmenta Ltd, (1980) § W.R,R, 188, which set cut the criteria that must be.
present for a court to granc am laterim injunction. Pursuant to that case, an
applicant for an interim injunction must establish:

(a) That there exists a serious issue to be tried)

(b) That irreparable harm will be suffered prior to trial if no injunction ig
granted;

(¢) That the balance of coavenlence between the partieas favours relief to the
applicant.

The State party points out that the Alberta Court denied the Band's application on
the grounds that the Band had falled to prove irreparable harm and that it could be
adequately compenaated in damages if it was ultimately successful at trial,

S.4 Rather than proceed with a trial on the merits, the Band appealed sgainst the
dismissal of the interim application. Its appeal was dismizsed by the Alberta
Court of Appeal of 1l January 1985, The Band's application for leave to appeal the
diamissal of the interim injunction to the Supreme Court of Canada was refused on
14 March 1985. Almost two menths later, om 13 May 1985, the State party adds, the
Supreme Court of Canada denied another request by the Band that the Court bend its
owa rulas to rehear the application. Thus, the State party states, the Court

upheld its well-established rule prohibitiang the rehearing of applications for
leave to appeal,

5.8 The State party submits that, after such extansive delaya cauaed by interim
proceedings and the contesting of clesrly settled procedural matters of law, the
author's claim that the application of domestic ramadies is being unreasonably
prolonged has no merit. It gubmits that it has been open to the Band as plaintiff

to preas ocn with the substantive steps in either of its legal actions 30 as to
bring the matters to trial,

/'Cl
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16.3 The author raises further questions about the State party's compliance with
articles 14, paragraph 1, and 26, of the Covenant, He recalls that the domestic
court proceedings instituted by the Lubicon Lake Band, founded on aboriginal rights
and title to land, challenge certain of the State's asgerted powers and
jurisdiction, which he contends are "inherently susceptible to precisely the types
of abuses that articles 14, paragraph 1, and 26 are intended to guard agaiast", 1In
this context, he claims that "the bias of the Canadian courts has presented a major
obataclae to the Band's attempt to protect its land, commumity aand livelihood, and
that the courta’' biases arises from diatinctions based on race, political, social
snd economic status". He further claims that the economic and social biases the
Band has been confronted with in the Canadian courts, especially in the provincial
court system in Alberta, have been greatly magnified by the "fact that several of
the judges rendering the decisions of these courts have had clear economic and
personal ties to the parties opposing the Band in the actions",

16.4 In addition to the above, it is submitted that in violation of articles 17

and 23, paragraph 1, of the Caovaenant, the State party has permitted the members of
the Lubicon Lake Band to be subjected to conditions that are leading to the
destruction of the families and the homes of its members. The author explains that
in an indigenous community, the entire family system 1s predicated upon the
spiritual and cultural ties co the land and the exercise of traditional

activities. Once these have been destroyed, as in the case of the 8and, the
essential family component of the soclety is irremediably damaged. Similarly, it
is alleged that the State party has violated article 18, paragraph 1, of the
Covenant since, as a consequence of the destruction of their land, the Band members

have been "robbed of the physical realm to which their religion - their spiritual
bellef system - attachea".

16,5 With reapect to the requirement of exhaustion of domestic remedies, the author
rejects the State party's assertion that a trial on the merits would offer the Band
an effective recourse against the federal Government and redress for the loss of
its economy and its way of 1ife. Pirst, this assertion rests upon the asgumption
that past human rights violations can be rectified through compensatory payments;
secondly, it is obvious that the Band's economy and way of life have suffered
irreparable harm, Furthermore, it is submitted that a trial on the merits is no
longer available against the federal Government of Capada since, in October 1988,
the Supreme Court of Canada held that aboriginal land rights within provipcial
boundaries involve provincial land rights and must therefore be adjudicated before
the provincial courts. 1t was for that resson that, on 30 March 1987, the Lubicon
Lake Band applied to the Alberta Court of Queen's Beach for leave to amend ita
statement of claim before that court so as to be able %o add the federal Government
as a defendant. On 22 October 1987, the Court of Queen's Bench denied the
application. Therefore, deaspite the fact that the Canadian Constitution vests
exclusive jurisdiction for all matters concerning Indians and Indian lands in
Canada with the federal Government, it is submitted that the Band cannot avail

itself of any recourse against the federal Government on issues pertaining to these
very questions.

17.1 Ia a submission dated 3 March 1988, the State party submits that genuine and
serious efforts continue to be made with a view to finding an acceptable solution
to thé issuea raised by the author and the Band. In particular, it explains that:
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| - “On 3 February 1988, the Minister of Indian Affairs and Northern

‘ Development delivered to the Attorney General of Alberta a formal request for
reserve land for the Lubicon Lake Band. In thig request, he advised Alberta
that a rejection of the request would require Canada to commance a legal
action, pursuant to the Comstituticn Act, 1930, to reaolve the dlspute as to
the quantum of land to which the Lubicon Lake Band ig entitled. In any avent,
the Minister of Indian Affairs and Northern Development asked Alberta to
consldar, as an interim measure, the immediate trasnsfer to the Band of
25.4 square miles of land ... without prejudice to any legal action.

"By letter dated 10 February 1988, the faderal negotiator advised counsel
for the Band of the above developmants and, as well, sought to negotiate all
aspects of the claim not dependent on Alberta's response to the formal
request ... The commuanicant, by letter dated 29 February 1988, rejected this
offer, but indicated that he would be prepared to consider an interim transfer
of 25.4 square miles without prejudice to negotiations or any court actions.
As a consaguence of the above developments, nagotiators for the federal and
provincial Governments met on 1 and 2 March 1988 and concluded an interim
agreement for the transfer of 25.4 square miles as reserve land for the Band,
including mines and minerals. This agreement is without prejudice to the
positions of all parties involved, including the Bard ..."

17,2 With respect to the effectivenesa of available domeatic remedies, the State
party takes issue with the suthor's submission detailed in paragraph 16.5 above,
which it claims seriocusly misrepresents the legal situation as it relates to the
Band and the federal and provincial Governments. It reiteratss that the Band has
instituted two legal actions, both of which remain pendingt one in the Federal
Court of Canada against the federal Government; the other in the Alderta Court of
Queen's Bench against the province and certain private corporations., To the extent
that the author's claim for land is based on aboriginal title, as opposed to treaty

entitlemant, it is established case law that a court action must be brought against
the province and not the federal Governmeat.

17.3 The State party adds that ia the action brought before the Alberta Court of
Queen's Benchi ’ :

“The communicant sought leave to add the federal Govarnment as a party to
the legal proceedings in the Alberta Court of Queen's Bench. The Court there
held that, based on existing case law, a provincial court is without
jurisdiction to hear a claim for relief against the federal Government;
rather, this is a matter properly brought befora the Federal Court of Canada.
The plaintiff has in fact done this and the action is, as already indicated,
currently pending. Therefore, recourse against the Government of Canada is
still available to the Band, as it has always been, in the Federal Court of
Canada. Moreover, the communicant has appealed the decision of the Court of
Queen’s Bench to the Alberta Court of Appeal". ‘

17.4 Pinally, the State party categorically rejects most of the author's
allegations detailed in paragraphs 16.2 and 16.3 above as unfounded and
unsubstantiated; it submits that these allegations qona:ituto an abuse of process

,OII
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that should result in the dismissal of the communication pursuant to article 3 of
the Optional Protocol, .

18,1 In a further submission dated 28 March 1988, the author comments on the State
party's overview of recent developmesnts in the case (see para. 17.1) and adds tha
-following remarks: (a) the Lubicon Lake Baand was not a party to the negotiation of
the settlement offer:; (b) the settlement offer rests on a "highly prejudicial"” view
of the Band's rights under Canadian law and an equally prejudicial determination of
Band membership; (c) the federal Govermment would negotiate non-land issues such as
housing with fewer than half of the Band members; (d) Canada has leased all but
25.4 aquare miles of the Band's traditional lands for development, in conjunction
with a pulp mill to be constructed by the Daishowa Canada Company Ltd. near Peace
River, Alberta; (e) the Daishowa project frustrates any hopes of the continuation
of some traditional activity by Band members; and (f) the Parliamentary Standing
Committee on Aboriginal Affairs, the oversight committee of thae Canadian Parliament
with respect to such matters, does not support the approach to negotliated
settlement being taken by the Minister of Indian Affairs and Northera Development.

18,2 The author reaffirms that the essential part of the court actions initiated by
the Band relates to aboriginal rights claims and that, with the decision of the
Alberta Court of Queen's Bench of 22 October 1987 and in the light of recent
Supreme Court decisions referred to by the State party, the Band continues to be
denied redress against the federal Government. '

18.3 The author further rejects the State party's contention that the claimg made
in his submission of 12 January 1988 are unsubstantiated and uafounded and
constitute an abuse of the right of submission; he reafficrms his resdinesa to
furnish dstailed information on the "21 unnatural deaths resulting directly or
indirectly from the destruction of the traditional Lubicon economy and way of
life". Finally, he points out that the State party continues to disregard the
Committee's request for interim measures of protection pursuant to rule 86 of its
rules of procedure, as evidenced by Canadian backing of the Daishowa paper mill
project. This means that far from adopting interim measures to avoid izreparable
harm to the Band, Canada has endorsed a project that would contribute to tha
further degradation of the Band's traditional lands.

19.1 In enother submission dated 17 June 1988, the State party points to further
developments in the case and re-emphasizes that effective remedies continue to be
open to the Lubicoa Lake Band, It explains that, since 11 March 1988, the date of
the Band's refusal of the Government's intarim offer to transfer to it

25.4 square miles of reserve land, dlscussions:

“have taken place between the faderal Govermment, the Province of Alberta and
the communicant. However, virtuslly no progresa was made towards settlement.
As a consequence, on 17 May 1988, the federal Govermment initiated legal
proceedings against the Province of Alberta and the Lubicon Lake Band in order
to enable Canada to meet its lawful obligations to the Band under Treaty 8§,
The Statement of Claim, commencing the legal action, asks the Court of Queen's
Bench of Alberta for 3 declaration that the Lubicon Lake Band is entitled to a
resarve and a determination of the size of the reserva, ... On 9 June 1988 the
: [ ]
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Lubicon Lake Band filed a Statement of Defence and Countarclaim. On
10 June-1988., all parties to the dispute appaared before Chief Justice Moore
of the Alberta Court of Queen's Bench and agreed that best efforts should de

made to expedite this case with a preliminary trial date to be set on
16 January 1989.¢

19.2 The State party accepts its obligation to provide the Lubicon Lake Band with a
reserve pursuant to Treaty 8. It arguea that the iague that forms the basis of the
domestic dispute, as well as the communication under consideration, concerns the
amount of land to be set aside as a reserve and related issues. As such, the State
party asserts that the communication does not properly fall within any of the
provisions of the Covenant and cannot therefore form the basia of a violation.

20,1 In a gsubmission dated 5 July 1988, the author furnishes furthar information
and comments on the State party's submission of 17 June 1988, He identifies "many
problems" inherent in the court action initiated by the federal Governmant agalast
the provincial goverament in the Alberta Court of Queen's Bench, Among these ara:
() the purported fact that it ignores the Band's aboriginal land claim; (b) the
fact that 1t seeks a declaratory judgement with respect to Band membership
“apparently based on the unique and highly controversial approach to determination
of Band membership that has been discussed in previous submissiona”; and (¢) the
fact thst much of the substance of the issues addressed are already before the
courts in the Band'a pending actions. The asuthor notes that since "the action was
£iled in the lowest court in Canada, and will entail subpoena of an argument over
the extremely lengthy and complex Lubicon genealogical study, as well as appeals
from any decision reandered, there is no basis for believing that the action will do
anything but delay indefinitely (the] resolution of the Lubicon land issues”, The

author believes that the Governmment's action is intended to have precisely this
sffect,

20.2 By letter dated 28 October 1988, the author informs the Committee that on

6 October 1988, the Lubicon Lake Band asserted jurisdiction over its territory, He
explains that thi: action was the result of the federal Government's fallure to
contribute to a favourable solutioa of the Bend's problems. He adda that the State
party has continuously delayed action on the iasue, accusing it of “practicing
deceit in the media and diamissing advisors who recommend any resolution favourable
to the Lubicon people. At the same time the Band hag watched the Province of
Alberta continue to grant leases for oll and gas development and now for timber
development on the Lubicons' traditional lands ,.,".

20.3 The author further observes that the action of the Lubicon Lake Band has
resulted inj

"a positive response from the Alberta provincial government. Alberta

Premier Don Getty negotiated an agreement with Chief Ominayak whereby Alberta
will offer to sell to the Federal Govermment 79 sguare miles of land with
surface and subsurface rights, to be designated as a reserve for the benefit
of the Lubicon Lake Band. The province has agreed to sell an additional

16 square miles of land to the federal Goveranment with surface rights only,
and to make subsurface development on such land subject to Band approval.

fows
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Thus the total area agreed to by the province is 95 square miles, the amount
to which the Band is entitled, based on its pregsent membership, under Canadian
federal Indian law. ... The fedaral Government has stated that it is willing
to consider the traansfer of 79 squara miles of land for the benefit of the
Lubicon peopls., However, it has refused to accept the remaining

16 square miles, recommending that such land be transferred to the Band to be
held in free title. The effect of this would be o subject the land in
gquestion to taxation and alienation, while reducing the level of fedaral
obligation to the Lubicon people ..."

21.1 In & further submission dated 2 February 1989, the State party observes that
in November 1988, following an agreement bstween the provincial goverament of
Alberta snd the Lubicon Lake Band to set aside 95 square miles of land for a
resarve, the federal Government initiated negotistions with the Band on the
modalities of the land transfer and related issues. Duriang two months of
negotistions, consensus was reached on the majority of issues, including Band
membership, size of the reserve, community comstruction aamd delivery of programmes
and services. No agreement ¢ould, howaver, ba found oa the issue of cash
compensation and on 24 January 1989 the Band withdrew from the negotiations when
the federal Govermment presested its formal offer.

1

21.2 After reviawing the principal features of its formal offer (tramafer to the
Band of 95 square miles of reserve land; the acceptance of the Band's membership
calculation; the satting aside of $C 34 milliocn for comnunity development projacts)
the granting of $C 2.5 million per year of federal support programmes; the proposal
of a special development plan to assist the Band in establishing a viable economy
on its new reserve; and the establishment of a $C 500,000 trust fund to asgist Band
eldera wiahing to puraue their traditional way of life), the State party observes
that the Government's formal overall offer amounts to approximately $C 45 million
in benefits and programmes, iz addition to a 9% square mile reserve. The Band hasg
claimed additional compensation of between $C 114 million and $C 275 million for
alleged lost revenues. The State party has denied the Band's entitlement to such
suma but has advised it that it {s prepared to proceed with every aspect of its

offar without prejudice to tha Band's right to sue the federal Government for
addicional compensation.

21,3 The State party concludes that its most recent offer meets two tests of
fairnese, namely: that it is consistent with other receat settlements with native
groups, and that it addresses thes legitimate social and economic objectives of the
Band. It adds that the community negotiation process muat be considered as a
practical vehicle and opportunity for Indian communities to increase their local
autonomy and decision-making responsibilities. The federal policy provides for
negotiations on a wide range of issues, such as goverament institutions.
membarship, accountability, financial arrangemests, education, health services asnd
social development. Based on the above considerstions, the State party requasts
the Committes to declare the communication inadmissible on the grounds of failure
to exhsust all availadle domestic remedies.

22,1 In a further submission dated 22 March 1989, the author takes issue with the
State party's submission of 2 Pebruary 1989, characteriszing it as not only
misleading but virtually entirely untrue. He aslleges that recent negotiations
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5.6 The State party submits that the term "domestic remedies”, in accordance with
the prevailing doctrine of international law, should be underatood as applying
broadly to all established municipal procedures of redress. Article 2,

paragraph 3 (b), of the Covemant, it states, recognizes that in additlon to
Judicial remedies a State party to the Covenant cam algo provide administrative and
other remedles. TFollowing the filing of its defence in the Federal Court action,
the faderal Government proposed late in 1981 that the claim be settled by providing
the Band with reserve land pursuant to the treaty concluded in 1809, The
conditions propesed by the province (which holds legal title to the lands) werae not

acceptable to the Band and it accordingly rejected the proposed resolution of the
dispute.

§.7 The Band's claim to certain lands in northern Alberta, the State party
submits, is part of a complex situation that iavolves competing claims from sevaral
other native communities in the area. In June 1980, approximately two monthe after
the Band commenced its action in the Trial Division of the Federal Court, six other
native communities filed a separate land claim with the Department of Indian
Affaira asserting aboriginal title to lands that overlap with the property sought
by the Lubicon Lake Band's claim. Subsequently, inm June 1983, the Big Stose Cree
Band £1iled a claim with the Department of Indian Affairs - this time claiming
treaty entitlemeant - to an area that also overlaps with 1and claimed by the Lubicon
Leke Band. The Big Stone Cree Band allegedly represents five of the native
communities that filed the June 1980 claim based on aboriginal title, To deal with
this very complex situation, in March 1985 the Minister of Indian and

Northern Affaiss appointed a former judge of the British Columbia Supreme Court as
a special envoy of the Minister &0 meet with representatives from the Band, other
native communities and the province, to review the entire situation and to
formulate recommendations, The State party submits that consideration of the
Lubicon Lake Band's claim in {solation from the competing claims of the other

native communities would jeopardise the domestic remady of negotiated settlement
selected by the latter.

Right of aelf-determination

6.1 The Govarmment of Canada submits that the communication, as it pertains to the
right of self-determination, is inadmissible for two ressons. First, the right of
self-determinatios applies to a “people" and it is the position of the Goverament
of Canada that the Lubicon Lake Band is not a pecple within the meaning of

article 1 of the Covenant. It therefore submits that the communicatioa is
incompatible with the provisions of the Covenant and, as such, should be found
inadmissible under article 3 of the Protocol. Secondly. communications under the
Optional Protocol cam only be made by individuals and must relate to the breach of
a right conferred on individuals. The present communication, the State party
argues, relates to a collective right and the author thersfore lacks standing to
bring a communication pursuant to articles 1 and 2 of the Optional Protocol.

6.2 As to the argument that the Lubicon Lake Band does not constitute a people for
the purposes of article 1 of the Covenant and it therefore is not entitled to
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assert under the Protocol the right of self-determination, the Government of Canada
points out that the Lubicon Lake Band comprises only one of 582 Indian bands in
Canada and a small portica of a larger group of Cree Indians residing in

northern Alberta. It is therefore the position of the Goveramest of Canada that

the Lubicon Lake Indiana sre not a “pecple” withia the meaning of article 1 of the
Covenant,

§.3 The Goverament of Canada submits that while self-detarmination as contained in
article 1 of the Covenant is not an individual right, it provides the necessary
contextual background for the exercise of individual human rights, Thig viaw, it
contends, is supported by the following phrase from the Committee's general comment
on article 1 (CCPR/C/21/Add.3, § October 1984), which provides that the reallzation
of self-determination is “an essential condition for the effactive guarantee and
observance of individual human rights and for the promotion and strengthening of
those righta”. 7This general comment, the State party adds, recognizes that the
rights embodied in article 1 are set apart from, and before, all the other rights
iz the Covenant oa Civil snd Political Rights and the Covenant on Economic, Social
and Cultural Rights. The rights in article 1, which are contained in part I of the
Covenant on Civil and Political Rights are, in the submission of Canada, different
iz nature and kind from the rights in part III, the former being collective, the
latter individual, Thus, the structure of the Covemant, when viewed as & whole,
further supports the argument that the right of self-determination is a collective

one available to peoples. As such, the State party argues, it cannot be invoked by
individuals under the Optional Protocol.

6.4 The Govermment of Canada contends that the Committee's jurisdiction, as
defined by the Optional Protocol, cannot be invoked by an individual when the
alleged violation conceras a collective right, It therefore contands that the

prasent communication pertaining to self-determination for the Lubicon Lake Band
should be dismissed.

7. In a detailed reply, dated 8 July 1985, to the State party's submigsion, the
author summarized his arguments as follows. The Government of Canada offers three
principal allegationa in its response. It alleges, firat, that the Lubicon Lake
Band has not exhausted domestic remedles. However, the Band heas, in fact,
exhausted these remedies to the extent that they offer any meaningful redress of
its claima concerning the destruction of its means of livelihood. Secondly, the
Government of Canads sllages that the concept of self-determination is not
applicable to the Lubicon Lake Band, The Lubicon Lake Band is an indigenous people
vho have maintained their traditionsl economy and way of life and have occupied
thelr traditional territory since time immemorial, At a minimum, the concept of
self-determination should be held to be applicable to these people as it coucerns
the right of a people to their means of subsistencs. Finally, the Government of
Canada makes allegations concerning the identity and status of the communicant.

The "communicent" is ideatified in the Band's original communication. The
“victims" are the members of the Lubicon Lake Band, who are represented by their
unanimously elected leader, Chief Bernard Ominayak.

8.1 By interim decision of 10 April 1986, the Committee, recalling that the State
party bad informed it that the Minister of Indian and Northern Affairs had
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appointed ‘a special envoy and given him the task to review the situation, requested
the State party to furnish the Committee with the special envoy's report and with
any information as to recommendations as well as measures which the State party had
taken or intended to take in that connection.

8.2 1In the same decision the Committee requested the author to inform it of any
developments in the legal actions pending in the Canadian courts.

9.1 In his reply, dated 30 June 1986, to the Committee's interim declision, the
author claims that there has been no substantive progress in any of the pending
court proceedings., He reiterates his argumeant that:

"The Band's request for an interim injunction to halt the oil development,
which has destroyed the subsistence liveliheod of its paople, was denied and
the Supreme Court of Canada refused to grant laeave to appeal the denisl ..,
The devalopment and the destruction, therefore, continue unadbated. The Band'sg
attorney is continuing to pursue the claims through the courts despite the
fact that the Band is unable to provide financial support for the effort and
that there is no possible hope of resolution for the next several years.
Thearefore, the Band has no basis for altering its previous conclusion that,

for all practical purposes, its domestic judicial remedies have been
exhausted."

9.2 The Baad also points out that the Federal Goverament's special envoy,

Mr. B, Davie Fulton, was relieved of his responsibilities following the submission
of his "discuasion paper",

“In the discussion paper ... Mr. Fulton reached much the same conclusion as
the Band itself, that the Canadian Government must bear the blame for the
situstion at Lublicon Lake and that the resolution of the problem ig up to the
Federal Government. His report also suggested a land settlement based on the
Band's current population and recognized the importance of providing the Band
with wildlife management authority throughout its hunting and trapping
territory, The land settlement proposed by Mr. Fulton, which would result in
a reserve aignificantly larger than the 25 square mile reserve the Band was
promised in 1940, is consisteat with the position of the Band with regard to
this issue ... Mr. Fulton also recommended that Alberta compensata the Band
for damage caused by the unreatricted oil and gas development for which it has
issued leases within the Band's territory, In addition to relieving

Mr. Fulton of his responsibility ia che matter, the Federal Goverament, to
date, has refused to make his discussion paper public."

10.1 In its reply to the Committee's interim decision, dated 23 June 1986, the
State party forwarded the text of Mr, Pulton's report and noted that it had
appointed Mr, Roger Tassé to act as negotiator. Purthermors, it informed the
Committee that on 8 January 1986 the Cenadian Goverament had made an ex gratia
payment of $1.5 million to the Band to cover legal and other related costs.
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10.2 In a further submission of 20 January 1987, the State party argues that
following ghé rejection of the Band's application for an interim injunction:

“The Band should then have taken steps with all due speed to seek ita
permanent injunction before seeking international recourse. The Band alleges
in lts submission ... that the delay in the litigation will cause it
irreparable harm, Its action for a permanent injunction would, if successful,
permanently prevent that harm,”

11.1 In submissions dated 23 and 25 February 1987, the author discusaed,

inter alia. matters of substance, such as the Pulton dlscussion paper, and argued
that “Canada has abandoned key recommendations contained in the Fulton discussion
paper', and that “Canada is attempting retroactively to subject the Band to a law
which this Committee has held to be in violation of article 27 of the International

Covenant oa Civil and Political Rights and which Canada amended in accordance with
the findings of this Committee".

11.2 With regard to the pending litigation proceedings, the Band contenda that a
permanent injunction would not constitute an effective remedy becauss it would come
too late, explaining that:

"The recognition of aboriginal rights or even treaty rights by a final
determination of the courts will not undo the irreparable damage to the
society of the Lubicon Lake Baad, will not bring back the animals, will not
restore the environment, will not restore the Band's traditional economy, will
not replace the destruction of their traditional way of life and will not
repair the damages to the spiritual and cultural ties to the land. The
consequence is that all domestic remediaes have indeed bean exhausted with
respect to the protection of the Band's economy as well as its unique,
veluable and deeply cherished way of life."

12. In a further submission, dated 12 June 1987, the author states that:

“The Lubicon Lake Band is not requesting a territorial rights decision.
Rather, the Band requests only that the Human Rights Committee assist it in
attempting to convince the Geverameat of Canada that:

"(a) The Band's existeace is seriously threatened by the oll and gas
development that has been allowed to proceed unchecked on thaeir traditional

hunting grounds and in complete disregard for the human community inhabiting
the area:;

"(b) Canada is responsible for the current state of affairs and for
co-operating in their resolution in accordance with articlae 1 of the Optional
Frotocol to the International Covenant on Civil and Political Rights,”

13.1 Bafore considering a communication on the merits, the Committee must ascertain

whether it fulfils all conditions relating to its admisaibilicy under the Optional
Protocol,
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13.2 With regard to the requirement, in article 5, paragraph 2 (b), of the Optional
Protocol, that authors must exhaust domestic remedies before submiteing a (
communication to the Human Rights Committee, the author of the present

communication had invoked the qualification that this requirement should be waived

"where the application of the remedies is unreasonably prolonged”. The Committea ‘
noted that the author had argqued that the only effective remedy in the |
circumstances of the case was to seek an interim injunction, because “"without the
preservation of the status quo, a final judgement on the merits, even if favourable

to the Band, would be rendered ineffectual”, in so far as “any final judgement

recogniging aboriginal rights, or alternatively treaty rights, [could] never

restore the way of life, livelihood and means of subsistence of the RBand",

Referring to its established jurisprudence that "exhaustion of domestic remedies

can be required oaly to the extent that these ramedies are effective and
available", the Committee found that, in the circumstances of the case, there were
no effective remedies still available to the Lubicon Lake Baand,
13,3 With regard to the State party's contention that the author's communication

pertaining to self-determination should be declared inadmigsible because "the

Committes's jurisdiction, as defined by the Optional Protocol, cannot be invoked by

an individual when the alleged violation concerns a collective right”, the

Committee reaffirmed that the Coverant recognises and protects in most resolute |
terms & people’'s right of self-determination and ita right to dispose of its
natural resources, as an essential condition for the effective guarantee and
observance of individual human rights and for tha promotion and strengthening of
those rights. However, the Committee observed that the author, as an individual,
could not claim under the Optional Protocol to bde a victim of a violation of the

right of self-determination enshrined in article 1 of the Covenant, which deals
with righta conferred upon pecples, as such.

13.4 The Committee noted, however, that the factas as submitted might raise issues
under other articles of the Covenant, including artf{cle 27. Thus, in 8¢ far as the
author and other members of the Lubicon Lake Rand were affected by the events which
the author has described, these issues should be examined on the merits, in order

to determine whether they reveal violations of article 27 or other articles of tha
Covenant,

14. On 22 July 1987, therefora, the Humasn Rights Committee decided that the
communication was admissible in so far as it might raise issues under article 27 or
other srticles of the Covenant. The State PATty was requested, under rule 86 of
the rules of procedure, to take interim measures of protection to avoid irreparable
damage to Chief Ominayak and other members of the Lubicon Lake Band.

15. In its submission under article ¢, paragraph 2, dated 7 October 1987, the
State party invokes rule 93, paragraph 4, of the Committee's provisional rules of
procecdure and requests the Committee to review its decision on admissibility,
submitting that effective domestic remedies have not been exhausted by the Band.

It observes that the Committea's decision appears to be based on the asgsumption
that an interim injunction would be the only effective remedy to address the
alleged breach of the Lubicon Lake Band's rights, This sssumption, in ita opinmion,
does not withatand clese scrutisy. The State party submits that, based on the
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evidence of the Alberta Court of Queen's Banch and the Court of Appeal - the two
courts which had had to deal with the Band's raquest for interim relief - as wall
as the socio-economic conditions of the Band, its way of life, livelihood and means
of subsistence have not been irreparably damaged, nor are they under imminent
threat, Accordingly, it is submitted that an interim injunction is not the only
effective remedy available to the Band, and that a trial on the merits and the
negotiation proceas proposed by the Federal Government constitute both effective
and viable alternatives., The State party reaffirms its position that it hag a
right, pursuant to article 5, paragrasph 2 (b), of the Optional Protocol, to insist
that domestic redress be exhausted before the Committee considers the matter. It
claims that the terms "domestic remedies”, in accordance with relevant principles
of intarnaticnal law, must be understood as applying to sll established local
procedures of redress. Aa long as there has not been a final judicial
determination of the Band's rights under Canadian law, there is no basis in fact or
under international law for coacluding that domestic redress is ineffective, nor
for declaring the communication admissible under the Optional Protocol. In support
of its claima, the State party provides a detailed review of the proceedings before
the Alberta Court of Queen's Bench and explains itg longstandiag policy to seek the
resolution of valid, outstanding land claims by Indian Bandas through nagotiation,

16,1 Commenting on the State party's submission, the author, in a letter dated

12 Janvary 1988, maintaina that his and the Lubicon Lake Band's allegations are
well founded, According te Chief Ominayak, the State party bases its request for a
raview of the decision on admissibility on a mere restatement of the facts and is
seeking to have the Committee reverse ita decision under the guige of
substantiation of {ts previous submissions, without adducing any new grounds,
Recalling the Committee's statement that the communication is admissible in 50 far
as it raiges issues under article 27 "or other articles of the Covenant"”, the
author spells out which articles of the Covenant he considers to have been
violated, First, he claims that Canada has violated article 2, paragrapha 1 to 3,
of the Covenant: paragraph 1, because the State party has treated the Lubicon Lake
Band without taking into comsideration elements of a social, economic anmd property
nature inhereant iz the Band's indigenous community structure; paragraph 2, because
it ia said to continue to refuse to solve some issues complained of by the Band for
which there remain means of redress; and paragraph 3, hecause it is said to have

failed to provide the Band with an effective remedy with regard to its rights under
the Covenant. .

16.2 The author further alleges that the State party, through actions affecting the
Band's 1livelihood, has created s situation which "led, indirectly if not directly,
to the deaths of 21 persons and [is) threatening the lives of virtually every other
member of the Lubicon community. Moreover, the ability of the community to
(survive] is in serious doubt as the number of miscarriages and stillbirths has
skyrocketed and the number of abnormal births ... has gone from near zerc to near
100 per cent”. This, it is submitted, constitutes a violation of article 6 of the
Covenant. Furthermore, it is claimed that the appropriation of the Band's
traditional lands, the destruction of its way of life and livelihood and the
devastation wrought to the community constitute cruel, inhuman and degrading

treatment within the meaning of article 7 of the Covenant for which the State party
must be held accountable.
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between the Lubicon Lake Band and the federal Government did not, on the
Government's side, "in any way represent a serfous attempt at settlement of the
Lubicon issues". Rather, he submits, the Government's “"formal offer" was an
exercise in public relations, which committed the Federal Goverament to virtually
nothing. It is submitted that the offer, if accepted, would have stripped the
community’'s members of any legal means of redressing their situation,

22,2 In substantiation of these allegations, the author arques that the
Government's "formal offer" contains no more than a ¢commitment to provide housing
and a school. On the other hand, it lacks "any commitment to provide the
facilities and equipment necessary for the Lubicon people £o manage their own
affairs, such aa facilities for essential vocational training, support for
commercial and acconomic development, or any basis from which the Band might achieve
financial independence”. It is further submitted that contrary to the State
party's statement that an agreement had been reached on the majority of issues for
which the Band seeks a viable solution, including membership, reserve size and
community construction, no agreement or consensus had been reached on any of these
issues, Furthermore, the author argues that while the State party has claimed that
its offer would amount to approxzimately $C 45 million in benefits and programmes,
it has failed to indicate that the majority of these funds remain uncommitted and
that without adequate means of legal redress the Lubicon Lake Band would be
incapable of seeking to obtain any future commitments from the Goverament.

23.1 By submisaion of 30 May 1989, the author recalls that the Band has been
pursuing its domestic claims through the Canadian courts for over 14 years, and
that the nature of the c¢laima and the judicial process involved is bound to draw
out these proceedings for another 10 years. He submita that the Stats party does
not dispute that court actiocns and negotiations undertaken to ansure the Band's
livelihood have produced no results, and that court proceedings addressing the
issues of land title and compensation would take years in resolution, if resolution
ever occurred. It is polnted out that following the Band's refusal to endorse a
settlement offer, which would force the Band to relinquish all rights to legal
action involving o controversy with the State party in exchange for promises of
future discussions between Canada and the Band, Canada terminated the

negotiations. The author adds that: “Rather than continuing to seek a course of
compromise and sattlement, Canada has sent agents into non-native communities of
northern Alberta, in the area immediately surrounding the traditional Lubicon
territory.” Working through a single individual who is said to retain some ties
with the Band but who has not lived in the community for 40 years, these ageats are
sald to try to induce otrer native individuals to strike their own private Qdeals
with the federal Governmeant. Most of the individuals ident!fied by the agents do
not appear to be affiliated with any recognized sboriginal society.

23.2 In substantiation of earlier allagations, the author explains that the Band's
loss of its ecomomic base and the breakdown of its social institutions, iacluding
the transition from a way of life marked by trapping and hunting to a sedentary
existence, has led to a marked deterioration in the health of the Band members:

“+v. the diet of the people has undergone dramatic changes with the loss of
their game, their reliance on less nutriticus processed foods, and the spectre
of alcoholism, previously unheard of in this community and which is now
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ovetwhbiming it. ... As a result of these drastic changes in the community's

physical existence, the basic health and resistance to infection of community
members has deteriorataed dramatically., The lack of ruasning water and sanitary
facilities in the community, needed to replace the traditional aystems of
water and sanitary management, ...'is leading to the development of diseases
associsted with poverty and poor sanitary and health conditions. This
situation is evidenced by the astonishing increase in the number of abnormal

births and by the outbreak of tuberculosis, affecting approximately one third
of the community."

24.1 In a submission dated 20 June 1989, the State party concedes "that the Lubicon
Lake Baad has suffered a historical inequity and that they are entitled to a
reserve and related entitlements". It maintains, however, that it has made offera
to the Band which, if accepted, would enable the Band to maintaln its culture,
control its way of life and achieve scomomic self-sufficency, and that its offer
would provide an effactive remedy to the violations of the Covenant alleged by the
Band. However, a remedy of this nature cannot be imposed on the Band. The State
party recalls that negotiations between the Lubicon Lake Band and senior goverament
officials took place from November 1988 to January 1989; during the autumn of 1988,
Chief Ominayak also met with the Prime Minister of Canada. It is submitted that
the State party met virtually every demand of the author, either in full or to such
an extent that equal treatment with other indigenocus groups in Canada was
approximated or exceeaded. Thus, 95 aquare miles of land, mineral tights ovar

79 square miles, community facilitles for each family living on the reserve,
control over membership and an ecounomic self-sufficiency package ware offered in
full to the Baad, On the basis of a total of 500 Band members and a government
package worth $C 45 million (mon-inclusive of mineral and land vights), this offer
amounted to $C 90,000 per persos or almost $C 500,000 for each family of five. A
number of the Band's demands, such &8 a request for am indoor ice arenma or a
swimming pool, were refused.

24,2 According to the State party, the major remaining point of coantention between
the federsl Government and the Baand is a claim by the Band for $C 167 million in
compensatlon for economic and other losses allegedly suffered. In an endesvour to
permit the resolution of the matters agreed on between the parties, the federal
Government put forth a proposal that would enable the Band to accept the State
perty's offer in its entirety, while coatinuing to pursue their general claim for
compensation in the Canadisa courts. The State party rejects the coatention that
"virtually all items of any significance” in its offer "were left to future
discussions”, and contends that most of the Band's claims for lamd, mineral rights,
community facilities, control over membership and an economic self-gufficiency
package have been agreed to by the Government. Finally, the State party rejects
the allegation that it negotiated in bad faith. v

24.3 On procedural grounds, the State party indicates that, since the Committes's
decision on admissibility, no clarifications have been put forward by the Committee
to enable the State party to address specific allegations of violations of the
Covenant., It therefore maintains that the proceedings have not progressed from the
admissibility stage. It further submits that by acting within its jurisdiction and
procedure, the Committee should (a) issue a ruling pursuast to rule 93,
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’ paragraph 4, indicating the outcome of its reconsideration of admissibility: (b) if
finding the communication admissible, stipulate the articles and the evidence on
which the finding is based; and (c) provide the federal Government with a six-month
period during which to file its observations on the merits,

25. By interlocutory decision of 14 July 1989, the Human Rights Committee invited
the State party to submit to the Committee any further explanations or statements
relating to the substance of the author's allegations, in addition to its earlier
submissions, not later than by 1 September 1989, The State party was again
requested, pursuant to rule 86 of the rules of procedure and panding the
Committee's final dacision, to take measures to avoid damage to the author and the
members of the Lubicon Lake Band.

26.1 In its reply to the interlocutory decision, dated 31 August 1989, the State
party asserts that it is being denied due proceas, aince the principles of natural
Justice require that a party be aware of the specific charge and evidence on which
the accusations of the author of the communication are based. It claims that since
it was never informed of the articles of the Covenant and the evidence in respact
of which the communication was declared admissible, the principles of procedural
fairneas have not been respected, and that the federsl Government remains
prejudiced in its ability to respond to the Band's clainm.

26.2 In respect of the alleged violations of articles 14, paragraph 1, and 26, the
State party rejects as "totally unfounded” the claim that it failed to provide the
Band with an independent and impartlial tribunal for the resolution of its claims:
the long tradition of impartiality and integrity of Canadian courts includes
numerous cases won by aboriginal litigants. It is submitted that the Band has
tailed to adduce any evidence that would indicate that the judiciary acted any
differeatly in proceedings concerning the Lubicon Lake Band. Furthermore, the
State party claims that the responsibility for major delays in the resolution of
the Band's court actions lies largely with the Band itself. Not only did the Band
fail to take the necessary steps to move any of the actions it initiated forward
and refuse to co-:perate with the federal Government im the action it had initiated
in an effort cc resolve the matter, but, in addition, on 30 Septamber 1988, the
Band declared that it refused to recognize the jurisdiction of the Canadian courts,
thus undermining any attempt to obtain a resolution through the judicial procass,

26.3 The Btate party provides a detailed outline of the chronology of the judicial
proceedings in the Band's case, Three court actions in respect of the Band remain
outstanding. The first of these was initiated by the Band in the Federal Court of
Canada against the federsl Government. This action has not moved forward

since 1981 although, according to the State party, it was the Band's responsibility
to take the next step in this suit, The second action was initiated by the Band in
the Alberta Court of Queen's Rench against the province and some private
corporations. After the Band was denied an interim injunction in 1985, it 4id not
take substantive stepa in the proceedings and abandoned its appeal against the
Court’'s refusal to add the federal Government as a party. The third action was
initiated by the federal Govermment {n May 1988 in an attempt to overcoms
jurisdictional wrangles, to bring both the provincial and federal Governments and
the Band before the same courts, and to finally solve matters. The Band chose not

/..l

003687



Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur l'accés & Finformaltion

2435

CCPR/C/38/D/167/1984
English

Annex

Page 20

to pa:ticip&to ia this action, despite the efforts of the Chief Justice of the
Court of Queen's Bench of Alberta to expedite matters - this action remains in

abeysnce. For the State party, each of the above court actions provides a vehicle
by which the Baand could resclve its claims.

26.4 In addition to judicial proceedings, the State party maiantains, the federal
Goverament has sought to settle matters with the Lubicon Lake Band by way of
negotiation. Thus, the offers put forward during these negotiations (outlined in
para. 24.1 above) met virtually all of the author's claim in full or to a large
extent. The State party adds that a new round of vegotiations has started and that
"extensive efforts are being made in this regard", Discussions between the Band
and the Albarta provincial government resumed on 23 August 1989, and further
discussions with the federal Goveroment were scheduled to start on

7 September 1989. Tha State party reiterates that its offer to the Band remains
valid,

26,5 In respect of the determination of Band membership, the State party rejects as
"completely iacorrect" the Band's claim that “Canada has attempted to subject
Lubicon Lake Band members t¢ a retroactive application of the Canadian Indian Act
as it 8t00d prior to its amendment following the decision in Sandra Lovelace v.
Capada". On the contrary, the State party submits, the Band submitted, in 1985, a
membership code pursuant to the Indian Act (as amended following the Committee's
decision in the Lovelace case), which was accepted by Cansda and gave the Baad
total control over its membership. As a result, the federal Government's offer is

based on the approximately 500 individuals considered by the Band leadership to be
members of the Lubicon Lake community,

26.6 In respect of tha alleged violations of articles 17 aad 23, pearagraph 1,

18 and 27, the State party rejacts as i{naccurate and misleading the Band's claim
that "Canada is participating in a project by which virtually all traditional
Lubicon lands have been leased for timber development". It points out that the
Daishowa pulp mill, which ls under constructioa nerth of Peace River, Alberta, igs
neither within the Band's claimed “traditional" lapds nor within the area agreed to
by the Band and the provincial goverament for a reserve. It is stated that the new

pulp mill is located approximately 80 kilometres away from the land set aside for
the Band. The State party continues:

"As regards the area available to the pulp mill to supply its operations, the
forest mansgement agreement between the province of Alberta and the pulp mill
specifically excludes the land proposed for the Lubicon Lake Band, Moreover,
in the interests of sound forest management practices, the aresa cut annually

outside of the proposed Lubicon reserve will involve less than 1 per cent of

the area specified in the forest management agreement."

26,7 Pinally, the State party draws attention to recent developments in the Cadotte
Lake/Buffalo Lake commuaity, within which the majority of the Lubicon Lake Band
members reside. In December 1988, the federal Goverament was informed of the
existence of a new group within the community, which was seeking to solve the
righta of its members under Treaty 8 independent of the Lubicon Lake Band. This
group, composed of about 350 individuals, requested from the Goverament recognition
of its status as the Woodland Cree Band, According to the State party, the group
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“consists of Lubicon Lake Band members who formally expressed their intention of
joining the new Band, former Lubicon Lake Band members whose names were removad by
the Lubicon Lake Band in January 1989 from the list of Band members, and other
native individuals living within the community., The federal Government agreed to
the creation of the Woodland Cree Band. The State party adds that it recegnizes
the same legal obligations in respect of the Woodland Cree Band as it does in
respect of the Lubicon Lake Band members.

26,8 In a further submission dated 28 September 1989, the State party refsrs to the
tripartite negotiations batween the federal Government, the provincial goverament
and the Lublicon Lake Band, scheduled to take place at the end of August/early
September 1989; it claima that although the Band had undertaken to provide a
comprehensive countarproposal to the federal Government's outstanding offaer and to
provide a list of the persons it represeanted in the segotiations, it was informed,
on 7 September 1989, that a counterproposal had not been prepared by the Band and
that no list of the individuals purported to be represented by the Band would be
forthcoming, The Band allegedly stated that it refused to negotiate in the
presence of Mr. XKen Colby, a member of Canada's negotiating team, bacause of his
activities as a government mecdia spokesman, Thus, owing to the Band's refusal to
continue a meaningful discussion of its claim, negotiations ware not resumed.

27.1 Ia his comments of 2 Octcber 1989 on the State party's reply to the
Committee's interim decision, the author contends that the State party's claim of
prejudice in conducting the case before the Human Rights Committee 18 unfounded, as
all the factual and legal bases of the Band's claima have been thoroughly argued.
As to whether domestic romedies continue to be available to the Band, it i3 pointed
out that no domestic remedy exists which could restore the Lubicon Lake Band's
traditional economy or way of life, which "has been degtroyed as a direct result of
both the negligence of the Canadian Government and its deliberate actions", The
author submits that from the legal point of view, the situation of the Band is
consisteant with the Committee's decision in the case of Mufioz v. Paru, 1/ in which
it was held that the concept of a fair hearing within the meaning of article 14,
peragraph 1, of tine Covenant necessarily eantails that justice be rendared without
undue delay, Ia that case, the Committes had considared a delay of seven years in
the domestic proceedings to be uareasonably prolonged. In the case of the Baad,
the author states, domestic proceedings were initiated in 1975. Furthermora,
although the Band petitioned the federal Goverament for a reserve for the first
time in 1933, the matter ramains unsettled. According to the Band, it was forced
to bring 14 years of litigation tc an end, primarily because of two decisions that
effectively deny the Band an opportunity to maintain aboriginal rights claim
against the federal Government. Thus, in 1986, the Supreme Court of Canada deaiad
federal court jurisdiction in aboriginal rights cases arising withia provincial
boundaries in the Jo¢ case. In the light of that decision, the Band requested the
Alberta courts, in 1987, to include the federal Government as a necessary party in
the Band’'s aboriginal rights claim; this request was opposed by the federal
Goverament. Iu May 1988, the federal Government ianstituted proceedings, which, in
the author's opinion, were intended to persuade the Alberta Court 0of Quesn's Bench
that the Band merely had treaty-based rights to 40 squsre miles of land, It ia
submitted that a favourable decision would, for the Government, victually clear the
title to the Daishowa timber leases, encompassing nearly all of the traditional
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Lubicon territory, while not rendering "moot issues related to (the] deatruction of
the Band's economic base". The author submits that the Chief Justice of the Court
of Queen's Bench recognized that aboriginal rights had to be determined before any
decision on the lssue of treaty rights, and that if the State party had wanted the
courts to truly settle the Lubicon land -issue, rather than using them 30 as to
forestall any efforts to solve the matter, it would have referred the izsue
directly to the Supreme Court of Canada.

27.2 As to the State party's reference to a negotiatad settlement. the auther
submits that the offer is neither equitable nor dces it addraess the neads of the
Lubicon community, since it would lsave virtually all items of any significance to
future discussions, decisions by Canada, or applications by the Band; and that the
Band would be required to abandon all rights to present any future domestic and
international claims against the State party, including its communication to the
Human Rights Committee. The author further submits that the agreement of

October 1988 between the Band and the Province of Alberta 4ces not in the least
solve the Band's aboriginal land claims, and that the State party's
characterization of the agreement has been “deceptive", In this context, the
author argues that, contrary to its earlier tepresentations, the State party has
not offered to implement the October 1988 agreement and that if it were willing to

honour its provisions, seversl issues iacluding the question of just compensation
would have to be settled.

27.3 In substantiation of his earlier submisgions concaerning alleged violations of
articles 14 and 26, the author claims that the Stata party has not oanly failed to
provide the Band equal protection -8~ non-Iadian groups, but that it alse
attempted to deny it equal protection vis-A-vis other Indian bands. Thus, with
respect to the issue of Band membership, the author alleges, the effact of tha
formula proposed by Canada in 1986 for detaermining Band membership would deny
aboriginal rights to more than half of the Lubicon people, thereby treating the
Band members in an unequal and discriminatory way in comparison with the treatment
of all other native pecple. It is submitted that as late as Decamber 1988, the
State party sought to spply to the Band criteria that were those of the legiglation

prior to the Human Rights Committee's views in the case of Lovelace v, Canada, 2/
which legislation was found to be contrary to article 27 of the Covenant,

27.4 With respect to the alleged violations of articles 17, 18, 23 and 27, the
suthor reiterates that the State party has sought teo distort the presentaticn of
recant eveants and engaged in a misleading discussion of the Daishowa timber
project, 8o as to divert the Committee's attention from "Canada's knowing and
wilful destruction of Lubicon society". He recalls that only seven moanths after
the Committee‘'s request for interim protection under rule 86, virtually all of the
traditional Lubicon land was lessed for commercial purposes in connection with the
Daishowa timber project. The relevant foreat management agreement to supply the
new pulp mill with trees, allegedly completely covers the traditional Lubicon
hunting and trapping grounds, which cover 10,000 square kilometres, with the
exception of 65 square kilometras set aside but never formally established as a
resarve. It ia submitted by the author that Canada has acted in violation of the
Committee's request for interim protection whea it sold the timber resources of the
10,000 square xilometres, allegedly traditionally used by the Band and never ceded
by it,. to a Japanese company. Morecver, Canada is alleged to portray wrongly the
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impact of the Daishowa project as minimal; the author points out that current
production plans would call for the cutting of 4 million trees annually, and that
plans to double the enviszaged anaual production of 340,000 metric tons of pulp ia
three years hava recently been annouaced, This economic activity, if proceeding
unabated, would, in the author's opinion, continue to destroy the traditional
lifeground of the Lubicon community. He submits that the fact that the

95 square miles set aside under the October 1988 agreement are relatively intact
would be irrelevant, since the game on which the Band members have traditionally

depended for their livelihood has already been driven ocut of the entirs
10,000 square kilometre area.

27.5 Finally, the author submits that the State party's creation of the “Woodland
Cree Band", through which it is allegedly attempting to “fabricate® a compating
claim to traditional Lubicon lands, places the State party in further violations of

articles 1, 26 and 27 of the Covenant. In this context, the authoer claims that the
Woodland Cree Band is;

"a group of disparate individuals drawn together by Canada from a dozen
different communitias scattered across Alberta aand British Columbia, who have
no history as an organized aboriginal society and no relation as a group to
the traditlonal territory of the Lubicon Lake Band [and that it] is Canada's

most recent effort to undermine the traditional Lubicon society and to subvert
Lubicon land rights,*

The author adds that the fedaral Government has supported tha Woodland Cree Band
both financially and legally, recognizing it “with unprecadented dispatch”, thereby
bypasaing more thanm 70 other groups, including six different homoganous Cree
communities in northern Alberta that had been awaiting recognition as bands for
over 50 years, Some of the alleged members of the "Woodland Cree" band are said to
come from these very communities. The author refers to section 17 of the Indian
Act, which gives the Canadian Indian Affairs Minister the power to constitute bands
and to determine that "such portion of the reserve land and funds of the existing
Band as the Minir_er determines” may be earmarked for the banefit of the new band.
It is submittoa by the author that the powers conferred under section 17 of the
Indian Act are "extraordinary and unconstitutional” and that they have been invoked
“in order to create {the] 'Wordland Cree Band' and to diapossess the Lubicon Lake
Band of its traditional territory and culture", Furthermore, while the State party
claims that the Woodland Cree Bansd represents some 350 individuals, the authors
alleges that the new Band has steadfastly refused to release the names of its
members, 80 that its claims might be verified. He states that the federal

Government has recognized that the Woodland Cree Band members comprlise only
110 individuals.

27.6 The author concludes that the State party has baeen unable to refute his

- allegations of violations of articles 2, 6, paragraph 1, 7, 14, paragraph 1, 17,
18, paragraph 1, 23, paragraph 1, 26 and 27, as set out in his submissions of

12 January 1988 and 30 May 1989, and requests the Committee to find againgt the
State party in respect of these articles. 1In respect of an slleged violation of
article 1, he points out that while he has, as the representative of the Band,
signed all the submissions to the Committee, he merely acts in his capacity as a
duly olected representative of the Band and not on his own bahalf. In thuis
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context, he notes that while article 2 of the Optional Protocol provides for the
submission of claims to the Committee by individuals, article 1 of the Covenant
quaranteas “all peoples ... tha right of self-determination". He adds that "if the
Committee determines that an individual submitting a claim on behalf of a group, in
compliance with the provisions of article 2 of the Optional Protocol, may not state
a case on behalf of that group under article 1 of the Covenant, the Committee
effectively has determined that the rights enumerated in article 1 of the Covenant
are not enforceable”. The author further adds that it "clearly could not be the
intent of the Committee to reach such a result” and that “therefore, the Band
respectfully submita that as a peopla, represented by their duly elected leader,
Chief Bernard Ominayak, the Lubicon Lake Band has been the victim of violations by

the federal Goverament of Canada of the Band's rights as enumerated in article 1 of
the Covenant on Civil and Political Rights*,

28.1 In a final submission dated 8 November 1989, the State party recalls that ina
any assessment of the judicial proceedings in the case of the Lubicon Lake Band,
the State party's constitutional division of powers between the federal and
provincial governments and the respective jurisdiction of the courts has to be
borne in mind, Where provincially owned lands are claimed, &8s im the case of the
Lubicons, the Bupreme Court of Canada has held that claims must be filed in the
provincial courts against provincial governments, The Supreme Court's ruling
clearly defines, the State party submits, the proper judicial forum for the Band's
claim to aboriginal land rights. The State party emphasizes that the faillura of
the Band's representatives to initiate proceedings in the competent courts does not

imply that Canadian courts asre either unable or uawilling to guarantee a fair
hearing in the case,

28.2 Regarding the distinction hetween aboriginal rights and treaty rights, the
State party explains that under Canadian constitutional law, aboriginal rights may
be superseded Dy treaty rights., Whenevar this occurs, Indian bands may claim
benefits under the superseding treaties., The State party acknowledges that the
Lubicon Lake Band has a valid claim to benefits under Treaty 8, which was entered
into with the Cree and other indians in the Province of Alberta in 1899, Rights
uader Treaty 8 formed the basis of the offers made by the Canadian and Albertan
goveraments to the Band., The land offered by the provincial government undar the
October 1988 agreement is related to these Treaty provisions, On the other haand,
the 10,000 square kilometre area referred to by the Band in its submissions relate
to its aboriginal claims, which have not been recognized by the federal
Government. The Band's complaint about oil exploration and exploitation and
impending timber development, refers to activities on this wider territory of
10,000 square kilometres -~ not on lands that were identified in proposed
settlements between the Band and the federal and provincial goverament.

28.3 The State party refutes the Band's clalm that its trapping and hunting
lifestyle haa been irretrievably destroyed and points out that in areas covered by
timbar leases the forest, generally, remaina intact and sustains an animal
population sufficient to satisfy those members of the Lubicon Lake Band who wish to
engage in traditional activities. It adds that disturbances of the forest
ecosystems usually result in en increase of the population of larger mammals, as
thay increase food availability in open areas.
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28.4 Lastly, the State party reaffirms the voluntary nature of the establishment of
the Woodland Cree Band. It poists out that a minority of those wishing to join the
Woodland Cree Band were at ocne point in time ful) members of the Lubicon Lake

Band. Some of them, the State party points out, have since left the Band
voluntarily, while about 30 of the members were expelled recently by decision of
the Lubicon Lake Band. It is submitted that members of the Woodland Cree Band
petitioned the federal Goverament, much in the game way as members of the Lubicen
Lake Band did prior to the Band's recognition in the 1930s. The new B3and was
recognized because, in the State party's view, some of its members have land
entitlements pursuant to Treaty 8 which they wish to assert. The S-ate party adds
that it recognized the Woodland Cree Band, at the oxpress raquest of those who
sought recognitioa, so that their desire to form a commuaity could be realized, and

that the Woodland Cree Band has not sought any land portions also claimed by the
Lubicons, '

Summary of the sybmissions

29.1 At the outset, the author's claim, although set against a complex background,
concerned basically the alleged denial of the right of self-determination and the
right of the members of the Lublcon Lake Band to dispose freely of their natural
wealth and resources. It was claimed that, although the Goverament of Canada,
through the Indlan Act of 1970 and Treaty 8 of 1899, had recognized the right of
the Lubicon Lake Band to continue its traditional way of 1ife, its land
(approximately 10,000 square kilometres) had been expropriated for commercial
interest (cil and gas exploration) and destroyed, thus depriving the Lubicon Lake
Band of its means of subsistence and enjoyment of the right of self-determination.
It wag claimed that the rapid destruction of the Band's economic base and
aboriginal way of life had already caused irreparable injury. It was further
claimed that the Government of Canada had deliberately used the domestic political
and legal processes to thwart and delay all the Band's efforts to seek radress, so
that the industrial development in the area, accompanied by the descruction of the
environmental and economic base of the Band, would make it impossible for the 3and
to survive as 2 ;.ople. The author has stated that the Lubicon Lake Band is not
seeking from e Committee s territorial rights decision, but only that the
Committee assist it in attempting to convince the Governmeat of Canada: (a) that
the Band's existence is seriougly threatened; and (b) that Canada is tesponsivle
for the current gtate of affzirs.

29.2 From the outset, :l:s State party has denied the allegations that the existence
of the Lubicon Lake Band has been threatened and has maintained that contirued
resource development would not cause irreparable injury to the traditiona; way of
iife of the Band. It submitted that the Band's claim to certain linds in northern
Alberta was part of a complex situation that involved a number of competing ~laims
from gseveral other native communications in the area, that effective redress in
raespect of the Band's claims was still available, both through the courta and
through negotiations, that the Goverament had made an ax gratia payment to the Band
of $C 1.5 million to cover legal costs and that, at any rate, article 1 of the
Covenant, coucersing the rights of people, could not ba invoked under the Optional
Protocol, which provides for the consideration of alleged violations cf iadividual
rights, but not collective rights conferred upen peoples.
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29.3 This was the state of affairs when the Committee decided in July 1987 that the
communication was admisaible "in so far as it may raise issues under article 27 or
other articles of the Covenant", 1In view of the seriousness of the author's
allegations that the Lubicon Lake Band was at the verge of extinction, the
Committee requesated the State party, under rule 86 of the rules of procedure '"to
take interim measures of protection to avoid irreparable damage to [the author of
the communication] and other members of the Lubicon Lake Band".

29.4 Insisting that no irreparable damage to the traditional way of life of the
Lubicon Lake Band had occurred and that there was no imminent threat of such harm,
and further that both a trial on the merits of the Band's claims and the
negotiation process constitute effective and viable alternatlves to the interim
relief which the Band had unsuccessfully sought in the courts, the State party, in
October 1987, requested the Committee, under rule 93, paragraph 4, of the rules of
procedure, to review its decision on admissibility, in so far as it concerns the
requirement of exhaustion of domestic remedies. The State party streased in this
connection that delays in the judicial proceedings initiated by the Band were
largely attributable to the Band's own inaction. The State party further explained

its longstanding policy to seek the resolutions of valid, outstanding land claims
by indian bands through negotiations.

29.5 8ince October 1987, the parties have made a number of submissions, refuting
each others statements as factually misleading or wrong. The author has accused
the State party of creating a situatioa that has directly or indirectly led to the
death of many Band memders and is threatening the lives of all other members of the
Lubicon community, that miscarriages and stillbirths have skyrocketed and abnormal
births have risen from zero to near 100 per cent, all in violation of article 8 of
the Covenant; that the devastation wrought on the community coastitutes cruel,
inhuman and degrading treatment in violation of article 7; that the bias of the
Canadian courts has frustrated the Band's efforts to protect its land, community
and livelihood, and that several of the judges have had clear economic and personal
ties to the parties opposing the Band in the court actions, all in violation of
articles 14, paragraph 1, and 26; that the State party has permitted the
destruction of the families and homes of the Band members in violatioa of

articles 17 and 23, paragraph 1; that the Band members have been "robbed of the
physical realm to which their religion attaches" in violation of article 18,
paragraph 1; and that all of the above also constitutes violations of article 2,
paragraphs 1 to 3, of the Covenant,

29.6 The State party has categorically rejected the above allegations as unfounded
and unsubstantiated and as constituting an abuse of the right of submission. It
submits that serious and genuine efforts continued in early 1988 to engage
representatives of the Lubicon Lake Band in negotiations in respect of the Band's
claims, These efforts, which included an ianterim offer to set aside

25.4 asquare miles as reserve land for the Band, without prejudice to negotiations
or any court actions, failed. According to the author, all but the

25.4 square miles of the Band's traditional lands had been leased out, in defiance
of the Committee's request for interim measures of protection, in conjunction with
a pulp mill to be comstructed by the Daishowa Canada Company Ltd, near Peace River,
Alberta, and that the Daishowa project frustrated any hopes of the contiauation of
some traditionmal activity by Band members.
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29.7 Accepting its obligation to provide the Lubicon Lake Band with regerve land
under Treaty 8, and after further unsuccessful discussions, the Federal Goverament,
in May 1988, initiated legal proceedings against the Province of Alberta and the
Lubicon Lake Band, in an effort to provida a common jurisdiction and thus to enable
it to meet its lawful obligations to the Band under Treaty 8. In the author's
oplsion, however, this initiative was designated for the sole purpose of dalaying
indefinitely the ragolution of the Lubicon land issues and, on 6 October 1988

(30 September, according to the State party), the Lubicon Lake Band asserted
Jurlsdiction over its territory and declared that it had ceased to recognize the
Jurisdiction of the Canadian courts. The suthor further accused the State party of
"practicisg daceit in the media and digmissing advigsors who recommend any
resolution favourable to the Lubicon people.

29,8 Following an agreement between the provincial goveranment of Alberta and the
Lubicon Lake Band in November 1988 to set aside 9% square miles of land for a
reserve, negotiations started between the federal Goverament aand the Band on the
modalities of the land tranefer and related issues. According to the State party,
consensus had been reached on the majority of issues, including Band memdership,
size of the reserve, commuaity comstruction and delivery of programmes and
services, but not om cash compensation, when the Band withdrew from the
negotistions on 24 January 1989. The formal offer presented at that time by the
federal Government amounted to approximately $C 45 million in benefits and
programmes, in addition to the 95 square mile reserve.

29,9 The author, on the other hand, states that the above information from the
State party is pot only mislesding but virtually eatirely untrue aad that there had
been no serious astempt by the Goverament to reach a settlement. He describes the
Government's offer as an exercise in public relations, "which committed the Federal
Goverament to virtually nothing”, and states that no agreament or consensus had
been reached on any issue. The author further accused the State party of sending
agents into communities surrounding the traditional Lubicon territory to ianduce
other natives to make zompeting claims for traditiomal Lubicon land.

29.10 The Stats party rejects the allegation that it negotlated in bad faith or
engaged in improper behaviour to the detriment of the interests of the Lubicon Lake
Band, It concedes that the Lubicon Lake Band has suffered a historical inequity,
but maintains that its formal offer would, if accepted, enabla the Band to maintain
its culture, control its way of life and achieve economic self-sufficiency end,
thus, constitute an effe:tive remedy. On the basis of a total of 500 Band membars,
the package worth $C 45 million would amouut to almost $C 500,000 for each family
of five. It states that a number of the Band's demaands, including an indoor ice
aresa or a swimming pool, had been refused. The major remaining point of
contention, the State party submits, is a request for $C 167 million in
compensation for aconomic and other losses allagedly suffered. That claim, it
submits, could be pursued in the courts, irrespective of the acceptance of the
formal offer. It reiterates that its offer to the Band atands.

29.11 Further submissions from both parties have, ipnter aliam, dealt with the impact
of the Dalshowa pulp mill on the traditional way of life of the Lubigon Lake Band.
While the author states that the impact would be devastating, the State party
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maintains that it would have no serious adverse consequences, pointing out that the
pulp mill, located about 80 kilometres away from the land set aside for the
reserve, is not within the Band's claimed traditional territory and that the area
to be cut annually, outside the proposed reserve, involves less than 1 per cent of
the area specified in the forest management agraement.

30. The Human Rights Committee has considered the present communication in the
light of the information made available by the parties, as provided for in
articles 5, paragraph 1, of the Optional Protocol. 1Ian so doing, the Committee
observes that the persistent disagreement between the parties as to what

constitutes the factual setting for the dispute at issue has made the coasideration
of the claims on the merits most difficult,

2 : lew of the decis! mizaibils

31.1 The Committee has seriocusly considered the State party's request that it
review its decigion declaring the communication admissidle uader the Optional
Protocol "in 80 far as it may raise issues under article 27 or other articles of -
the Covenant". In the light of the information now bafore it, the Committee notes
that the State party has argued convineingly that, by actively pursulng matters
before the appropriate courts, delays, which appeared to be uareasonably prolonged,
could have been reduced by the Lubicon Lake Band. At issue, howaver, is the
question of whether the road of litigation would have tepresented an effective
method of saving or restoring the traditional or cultural livelihood of the Lubicon
Lake Band, which, at the material time, was allegedly at the brink of callapse,

The Committee is not persuaded that that would have constituted an effective temedy
within the meaning of article S5, paragraph 2 (b), of the Optional Protocol. 1Ia the
circumstances, the Committee upholds its earlier decision on admissibility,

31.2 At this stage, the Committee must also state that it does not agree with the
State party's contention that it was remiss in not spelling out, at the time of
declaring the communication admissible, which of the author's allegations deserved
consideration on the merits. Although somewhat confusing at times, the author's
claims have been set out sufficiently clearly as to permit both the State party and
the Committee, in turn, to address the issues on the merits.

icles of the C 118084 to have been visy

32.1 The question has arisen of whether agy claim under article 1 of the Covenant
remains, the Committee's decision on admissibility notwithstanding. While all
pecples have the right of self-determination and the right freely to determine
thelr political status, pursue their econmomic, social and cultural development and
dispose of their natural wealth and resources, as stipulated in article 1 of the
Covenant, the question whether the Lubicon Lake Band comstitutes a “people” is not
an lssue for the Committee to address under the Optional Protocol to the Covenaat.
The Optional Protocol provides a procadure under which individuals cas claim that
their individual rights have been viclated. These rights are set out in part 111
of the Covenant, articles 6 to 27, inclusive. There is, however, no objection to a
group of individuals, who claim to be similarly affected, collectively to submit a
communication about alleged breaches of their rights,
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" 32.2 Although initially couched in terms of alleged breaches of the provisions of

article 1 of the Covenant, there is no doubt that many of the claims presented
raigse issues under article 27. The Committee recognizes that the rights protacted
by article 27, include the right of persons, in community with others, to engage in
sconomic and social activities which are part of the culture of the community to
which they beloag. Sweeping allegations conceraning extremely serious breaches of
other articles of the Covenant (6, 7, 14, para. 1, and 26), made after the
communication was declared admissible, have not been substantiated to the extent
that they would deserve serious consideration. The allegations concerning breaches
of articles 17 end 23, paragraph 1, are similarly of a sweeping nature and will not

be taken into account except in so far as they may be considered subsumed under the

allegations which, generally, raise issues under article 27.

32.3 The most recent allegations that tha State party has conspired to create an
artificial band, the Woodland Cree Band, said to have competing claims to
traditional Lubicon land, are dismissed as an abuse of the right of submission
within the meaning of article 3 of the Optional Protocol.

Viglationa and the remedy offerad

33, Historical inequities, to which the Stata party refers, and certain more
recent developments threaten the way of life and culture of the Lubicon Lake Band,
and constitute a violation of article 27 so long as they continue. The State party

Proposes to rectify the situation by a remedy that the Committee deems appropriate
within the meaning of article 2 of the Covenant,

Notea

1/  Communication No. 203/1986, final views adopted on 4 November 19as,
para. 11.3.

2/ Communi.ation No. 24/1977, final views adopted on 30 July 1981,
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I & not oppose the on of the Human Rights Camittee’s views, as
they may sarve as a warning the exploitation of natural rescurces
which might cause irreparable damage to the enviromment of the earth that must
be preserved for future generations. However, I am not certain if the
situation at issue in the present communication should be viewed as
oconstituting a viclation of the provisions of article 27 of the Covenant,

Article 27 stipulates: "In those States in which ethnic, religicus or
linguistic minorities exists, S belonging to such minorities shall not
be denjed the right, in ty with the other members of their growp, to
enjoy their own cultwmre, to profess ard practice their own religion, or to use
their own language", Ctwiocusly, persons belonging to the Lubicon Lake Band
are not denied the right to profess amd practice their own religion or to use
their own language. At issue in the comunication is therefore,
whether the recent expropriation by Goverrment of the Province of Alberta
of the Band’s land for commercial interest (e.g. leases for oil and qas
exploration) constitutes a violation of those persans’ right "to enjoy their
own culture',

It is not impossible that a certain culture is closely linked to a
particular way of life and that industrial exploration of natiral resources
may affect the Bard’g traditional way of life, including hunting and fishirg,
In my opinion, however, the right to enjoy one’s own culture should not be
understocd to imply that the Band’s traditional way of life must be
irmtact at all cogts, Past hi of mankind bears out that tachnical
opment has brought about various changes to existing ways of life amd
thus affected a culture sustained thereon. Indeed, outright refusal by a
grop in a given society to change its traditional way of life may hamper the
econcmic developtmofuusocietyasa.mole. For this reason I would like
to express my reservation to the categurical statement that recent
developments have threataned the life of the Lubicon Lake Band and constitute
a violation of article 27.

:

Nisuke Ando
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The cammnication in its present form essentially concerns the
authors’ rights to freely dispose of their natural wealth and resorces, amd
to retain their own means of subsisterce, such as hunting and fishing., In its
decision of 22 July 1987, the Human Rights Comittee decided that the
comunication was admissible in so far as it could have raised issues under
article 27 or other articles of the Covenant. With respect to provisions
other than article 27 the authors’ allegaticns have remained, however, of such
amwmmmtmmmmmmmlemmmm
mmmmfunmmmmmanﬂswm

generally, raise issues under article 27. That is the basis of my individual
opinion.

Since the Comittee adopted its decision on admissibility, discussions
seekingaresolutimoftremttarhavetakmplwemmemm

Govermmment, the Province of Alberta and the authors. As NO progress was made

mmsasettlm,tmmcwemmmuatedlequm
mmmotumwmmbicmeMdmmmylsaa,in

» Order to enable Canada to meet its legal cbligations vis-a=vis the authors

under Treaty 8. The Statement of Claim, initiating the legal acticn, seeks
from the Court of Queen’s Bench of Alberta (a) a declaration that the Lubiomn

uksmmmuedtoamemam(b)adetemmatimofunsizeofﬂnt
resarve,
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. On 9 June 1988, the Lubicon Lake Band filed a Statement of Defence and
Counterclaim. In this connection, the State party has sutmitted that the
issue forming the basis of the domestic dispute as well as the basis of the
commmnication before the Humen Rights Committee concerns the extent of the
territory to be set aside as a reserve, and related issues. It is not
altogethar clear that all issues which may be raised \nder article 27 of the
Covenant are issues to be considered by the Court of Queen’s Bench of Alberta
in the case still pemiing before it. At the same time, it does appear that
issues under article 27 of the Covenant are inextricably linked with the

extent of the tarritory to be set aside as a reserve, amd questions related to
those issues.

The rationale behind the general rule of intermaticnal law that
domestic remedies should be exhausted before a claim is submitted to an
instarce of intermational investigation or settlement is primarily to give a
respondent State an opportunity to redress, by its cun means within the
framework of its domestic legal system, the wrongs alleged to have been
suffered by the individual. In my opinion, this rationale implieg that, in a
case such as the present cne, an imternational instance shall not examine a
mattar pending before a court of the respondent State. To my mind, it is not
campatible with international law that an international inetance consider
issues which, concurrently, are pending before a national court. An instance
of international investigation or settlement must, in my opinicn, refrain from
considering any issue pending before a national court until such time as the
matter has been adjudicated upon by the national courts. As that is not the
case here, I find the conmunication inadmissible at this point in time.

Bertil Wennergren

:
|
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SECRET

COMMUNICATIONS PLAN
PROSPECTIVE U.N. HUMAN RIGHTS COMMITTEE FINDING

ISSUE
The United Nations International Human Rights Committee

(HRC) expected decisions on Lubicon Lake and Mikmag Tribal
Society complaints.

BACKGROUND

The United Nations' International Covenant on Civil and
Political Rights came into force in 1976. It defines 1in
nore detail, many of the Rights of the Universal Declaration
of Human Rights. The parties to the Covenant agree that the
rights recognized in the Covenant apply without
discrimination to all individuals in its territory. The
Covenant guarantees, among other things, the right to life,
freedom of thought, conscience, and religion, the right to
vote, equality before the law, and the protection of
minorities,

Canada is one of 90 United Nations countries which has
ratified the International Covenant on Civil and Political

Rights, and one of 49 countries which has ratified its
Optional Protocol. The Optional Protocol allows
individuals, who have exhausted domestic remedies, to submit
communications alleging violations by these state parties of
any of the rights set forth in the Covenant.

Countries are expected to respond to these charges. These
communications are reviewed by eighteen members of the
United Nations Human Rights Committee, who sit as
independent experts on human rights matters.

While these proceedings are supposed to be confidential, the
HRC's rulings on admissibility and its final decisions are
made public. Although countries are expected to act on
decisions which are found against them, the HRC's power is
more one of moral persuasion, through pronouncing on issues
brought before it. The HRC has no power to force a state
party to implement or enforce its recommendations.

The Human Rights Committee is expected to rule during the
first week of April, on two issues:

- a complaint by the Lubicon Lake Indian Band that
Canada has contravened the Band's human rights by
failing to provide a settlement to its land claim,
and

¢« s e/
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- a request by the Mikmag Tribal Society that the HRC
consider a complaint that its right to self-
determination was infringed when the Prime Minister
did not invite it to the First Ministers' Conference
on aboriginal rights in 1987.

In the case of the Lubicon complaint, the UN may decide that
Canada has vioclated the band's human rights to varying
degrees of severity, or it may rule that its human rights
were not violated. 1In the case of the Mikmag, the HRC may
decide that the Grand Chief has a valid complaint which
bears HRC investigation, or that he does not.

OBJECTIVE OF THE COMMUNICATIONS PLAN

- To assure Canadians that the Government 1s sensitive to
the human rights of Indian people and is taking necessary
steps to ensure that they are respected;

- To assure the international community that Canada
respects the human rights of Indian people.

STRATEGIC CONSIDERATIONS

a, Current Public Opinion on Native Issues

Current public opinion research on native issues
indicates two things:

- Native issues rank fairly low in terms of "top of mind”
concerns among most Canadians. They rank higher in those
regions of the country, especially the Western provinces,
that have larger native populations.

- Public opinion is quite divided on whether or not Indian
people are fairly treated by Canadian society. In terms
of native Jjustice, there is an overwhelming belief that
natives are victims of discrimination.

On the other hand, the guestion of native land claim
settlements sees greater division of public opinion. An
October 1989 Angus Reid national poll showed about 55 per
cent of respondents felt natives are fairly or too
generously dealt with in land claim settlements, while 34
per cent felt their treatment was unfair. The highest
percentage of respondents claiming settlements were
"generous" or "too generous" (30%) was in Alberta, while the
greatest number believing natives are unfairly treated (41%)
was in Quebec.

eed/3
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a. Status of the Lubicon Lake Claim

The Lubicon Lake Band has taken a number of public relations
initiatives with varying degrees of success, in order to
further its claim against Canada. The appeal to the UN
Human Rights Committee is one of these.

Meaningful negotiations between Canada and the Lubicon Lake
Band first took place from November 1988 to January 1989.
The Canadian government met virtually all of the band's
demands, either in full or to the extent that equal
treatment with other Canadian bands was approximated or
exceeded. Ninety-five square miles of land, mineral rights
on 79 square miles, community facilities for each family
living on the reserve (including housing, water and sewage
services, electrification, rocads and a school), and an
economic self-sufficiency package valued at $10.2 million
were offered in full to the Band. On the basis of 100 on-
reserve families (Band estimate) and a government package
worth a total of $45 million (non-inclusive of land and
mineral rights), this offer amounted to the equivalent of
$450 thousand per family.

The only major point of contention remaining between the
Government and the Band was a c¢laim by the Band for
approximately $167 million in compensation for economic and
other losses allegedliy suffered. 1In an attempt to permit
resolution of the matters agreed upon between the parties,
the Government of Canada put forward a proposal that would,
by its express terms, enable the Band to accept Canada's
offer 1n its entirety and still pursue the claim for general
compensation within the ambit of Treaty 8 which it has had
in the Canadian courts since 1980.

In the following months, the Band made two inaccurate but
persistent arguments: the offer, as written, did not
clearly leave the right to sue, and the $10.2 million for
economic development included $5 million in projects which
require regular program approval by the department.

On September 8, 1989, Canada clarified its offer by way of
letter to expressly reserve for the Band its right to sue
for compensation, and to provide $10 million in cash to the
Band for economic development purposes. Thus, the two major
perceived inadequacies in Canada's offer have been fully
addressed.

co./4
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In August 1989, the Minister recognized a new band -- the
Woodland Cree Indian Band, following petitions by some 360
individual native people in the Little Buffalo and Cadotte
Lake regions, approximately 100 of whom had been claimed as
members by the Lubicon Lake Band. The new band has been
characterized by some media and the Lubicon leadership as a
tool created by the Federal Government to undermine the
current Lubicon membership. The fact is that there is )
significant dissatisfaction among the Lubicon membership, to
the point where a number of members asked the Minister to
allow them to form their own band and negotiate separately.
(Those negotiations resulted in the signing of an Agreement
in Principle between Canada and the Woodland Cree Band on
March 26, 1990.)

In a letter dated December 6, 1989, to the Prime Minister of
Canada, Chief Ominayak of the Lubicon Lake Band asked that
all negotiations to date be set aside and demanded $170
million from the governments of Canada .and Alberta to settle
the claim.

In the public's perception, the issue is now money and the
response to the band has been largely unsympathetic. The
Band now appears to be trying to move public perception
toward issues of fairness related to its alleged inability
to receive a fair hearing in Canada. This is supported by

recent public statements of the Chief and his most recent
letter of February 10, 1990 to the Prime Minister. The Band
is positioning itself to take maximum advantage of a U.N.
ruling in its ongoing efforts to pressure governments into a
larger settlement.

The Band's strategy has been to pursue a settlement well
bevond what a court likely would consider, through public
relations activity. It seems certain the Band will attempt
to portray a U.N. decision 1in its favour as a complete
vindication of its position and an endorsement of its
claims. It is also likely the Band will attempt to use any
U.N. ruling to raise negotiatijons to the ministerial or
prime ministerial levels.

Mandate of Government Negotiators On Lubicon Lake

The negotiating mandate has been defined as reaching a
settlement without setting an unacceptable precedent or
trampling on policy. The current offer to the Band
represents the full extent of the negotiating mandate,
approved by the Minister of Finance and the Cabinet. In the
absence of authority to increase it - an invitation to
resume negotiations must be couched in terms that do not
generate an expectation that Canada is willing to consider
significant improvements 1in its offer.
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If Canada's resolve appears wavering or its responses
incoherent, the Band will draw encouragement and continue
its international publicity efforts, while seeking
resolution at the highest political level. The negotiating
team emphasizes that the Band has acted, and likely will
continue to act, in bad faith.

Media Reaction

The Lubicon issue is of interest primarily to the Western
media at present, though there has been a fair amount of
national media interest from time to time. 1In general, the

.media is sympathetic to the Lubicon case -- the "politics of

guilt” at work.

The Quebec media - particularly Radio Canada - are attracted
to any "international" aspect and seem particularly
concerned about Canada's reputation in Europe. It seens

likely a U.N. ruling will attract French-language coverage
in Quebec, as well as attention from the English national
media.

b. Status of the Mikmag Complaint

The Mikmaqg complaint is a step behind the Lubicon complaint,
in that the HRC has yet to decide whether it is admissible.

The decision on the claim will be of some interest to the
media because Grand Chief Donald Marshall, Senior, the
complainant, 1s the father of Donald Marshall, who was
recently found to have been incarcerated for 11 years for a
murder he did not commit. The Grand Chief has been
prominently and sympathetically portrayed in the media in
recent months as the victim of a cruel and unfair white
society. Nevertheless, because the complaint, if ruled
admissible, will be subject to further HRC examination -- a
process which is confidential, the government will quite
properly decline to comment on the substance of Grand Chief
Marshall's concerns.

COMMUNICATIONS THEMES

A set of Ministerial Statements, as well as guestions and

answers on both cases is attached as Appendix A. These deal
with the federal response in the case of each potential
scenario. However, in general, the theme of the

government's communications, especially with respect to the
Lubicon case, which is the only one which can be
substantively commented upon will be:

.l./6
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- the U.N. finding is a confirmation of Canada's stated
position that we have an obligation to the Lubicons and
that we ought to and indeed are doing everything we
reasonably can to discharge it.

- (in case of a finding for the Lubicons) emphasize that
the U.N. finding is not a blanket endorsement of the
Lubicon claim nor is it a demand for a blank cheque
from Canada.

- the government is being both fair and firm and firm in
its dealings with the Lubicons.

|
- Canada has never left the table. Our offer provides |
the land the Lubicon wanted and sufficient funds to |
remedy the social and economic needs of the Lubicons. |
It allows the Band to continue to pursue the additional !
$167 million in compensation which it feels it deserves

in the courts.

{c) Spokespersons

Questions regarding international issues and the United
Nations Human Rights Committee will be handled by External
Affairs (Minister's Office or the Press Office).

Questions on the human right process will be referred to the
Senior General Counsel, Human Rights Law Section of the
Department of Justice, and the substance of domestic
aboriginal matters will be dealt with by the Department of
Indian Affairs and Northern Development. Specific questions
on the status of the Lubicon Lake Band and the Woodland Cree
Band will be referred to Assistant Negotiator Ken Colby, in
Calgary. French-language guestions on these claims will be
referred to DIAND's Director General of Public Affairs.

See Appendix B for names and phone numbers.

COMMUNICATIONS STRATEGY ON HRC ANNOUNCEMENT

There is likely to be media interest in the UN announcement.
If it goes in favour of the Lubicon complaint, the Lubicon
leadership will in all likelihood call a news conference or
issue a statement. Media will seek a federal reaction to
such an initiative. If the announcement is made on a day
when the House of Commons sits, it is likely that Ministers
will be asked a gquestion in the House. In that case, the
text of the Ministers' reply will constitute the federal
reaction.

e /7
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If there is no possibility of a statement in the House, a
statement will be issued jointly by the Secretary of State
for External Affairs and the Minister of Indian Affairs and
Northern Developmnent along the lines of the attached
Questions and Answers. Requests for interviews will be
handled by the appropriate spokespersons.

EVALUATION

The DIAND Communications Branch will carry out media
monitoring and analysis to assess the effectiveness of the
communications strategy.
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Appendix A

BTATEMENTS FOR MINISTERS

Positive for Canada on Lubicon

o We are pleased that the HRC agrees that Canada has
not infringed Chief Ominayak's rights, under the
International Covenant on Civil and Political
Rights. With this decision by the HRC, the
resolution of the matter clearly rests with Canada
and the Chief, on behalf of the Lubicon.

o Canada believes that its offer to the Lubicon is a
fair one and, as we have said on several
occasions, Canada is prepared to meet again with
the Lubicon Lake Band to fine~tune the offer.

o We cannot, however, impose what the Band will not
accept but sincerely hope that the Band will
decide that the offer is indeed reasonable and
fair and accept it.

Negative against Canada on Lubicon

o Canada is disappointed that the HRC has found that
Canada has infringed on Chief Ominayak's rights,
under the International Covenant on Civil and
Political Rights, and does not share our view that
domestic remedies are available and have not been
exhausted. The effect of this decision is to
encourage negotiations such as we have been
supporting all along.

o We have already told the HRC that the Lubicon are
entitled to a reserve and to a reasonable standard
of living and access to economic opportunities,
and to that end, most regular programs and
services are available to the band members.

o Canada has made a fair offer, but we cannot impose
what the Band will not accept. If the Lubicon
wish to fine-tune a settlement along these lines,
we invite them to return to the table. If they
wish to pursue their case through the courts, they
are free to do so.

Positive for Canada on Mikmag

o We are pleased that the HRC has found that Grand
Chief Donald Marshall's complaint, under the
International Covenant on Civil and Political
Rights, does not warrant further HRC
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o Our position is that it is, quite properly, the
prerogative of the Prime Minister to determine
suitable representatives to be invited to
participate in FMCs.

o National representatives of Canada's aboriginal
peoples have been invited to, and have
participated actively in, constitutional
conferences convened by the Prime Minister on
matters that directly affect them.

‘ a
consideration.
\

Negative against Canada on Mikmaqg

o Canada is disappointed that the HRC has found that
Grand Chief Marshall's complaint is admissible and
warrants further examination by the HRC. Canada
certainly believes that reasonable processes and
remedies are available domestically to address the
Grand Chief's concerns.

o While canada will, of course, be responding to the
HRC on the merits of the complaint, further
comment would not be appropriate at this time
owing to the confidential nature of the HRC
process.

Both Positive for Canada

o Canada is pleased that the HRC has found that
Canada has not infringed on Chief Ominayak's
rights, under the International Covenant on Civil
and Political Rights and that the complaint by
Grand Chief Marshall has not been accepted for
further action.

o Canada will, of course, continue to deal with the
Lubicon issue. Canada has already made a fair
offer to the Lubicon, which the Band has not
accepted, and we cannot impose what the Band will
not accept. If the Lubicon wish to fine-tune a
settlement along these lines, we invite them to
return to the table. If they wish to pursue their
case through the courts, they are free to do so.

Both Negative against Canada

o Canada is disappointed that the HRC has found that
Canada has infringed on Chief Ominayak's rights,
under the International Covenant on Civil and
Political Rights, and that the complaint submitted
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by Grand Chief Marshall warrants further HRC
consideration.

Canada has already made a fair offer to the
Lubicon, which the Band has not accepted, and we
cannot impose what the Band will not accept. If
the Lubicon wish to fine-tune a settlement along
these lines, we invite them to return to the
table. 1If they wish to pursue their case through
the courts, they are free to do so.

Further comment at this time regarding Grand Chief

Marshall's complaint is not appropriate, owing to
the confidential nature of the HRC process.

003711




Document disclosed under the Access fo Information Act
Document divulgué en vertu de la Loi sur l'acces a l'information

UNITED NATIONS' HUMAN RIGHTS8 COMMITTEE (HRC)
LUBICON LAKE AND MIKMAQ TRIBAL SOCIETY COMPLAINTS

0.

What exactly is the nature of United Nations' involvement in
the Lubicon Lake situation and in the Mikmaq Tribal Society
situation?

A,

Chief Bernard Ominayak, on behalf of the Lubicon Lake Band,
in February 1984, and Grand Chief Donald Marshall (Senior),
on behalf of the Mikmaq Tribal Society, in March 1987, both
chose to submit complaints to the United Nations' Human
Rights Committee (HRC), alleging that Canada had infringed
on their rights under the International Covenant on Civil
and Political Rights. Canada has responded to these and to
subsequent related complaints made by these parties, and the
HRC has now announced its findings.

Background:

As of March 21, 1990, Canada was one 90 United Nations
countries which has ratified the International Covenant on
Civil and Political Rights, and one of 49 such countries
which has ratified its Optional Protocol. The Optional
Protocol allows individuals, who have exhausted domestic
remedies, to submit communications alleging violations by
these state parties of any of the rights set forth in the
Covenant.

Countries are expected to respond to these charges. These
communications are reviewed by eighteen members of the
United Nations' Human Rights Committee, who sit as
independent experts on human rights matters.

While these proceedings are supposed to be confidential, the
HRC's rulings on admissibility and its final decisions are
made public. While countries are expected to act on
decisions which are found against them, the HRC's powers is
more one of moral suasion, through pronouncing on issues
brought before it. The HRC has no powers to force a state
party to implement or enforce its recommendations.

In the past, the HRC has made one ruling against Canada - in
the Lovelace case - regarding sexual discrimination in the
Indian Act. This decision contributed in part to the
eventual revision of the offending sections contained in
that act.
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Q.

Why is Canada so frequently the subject of complaints under
the Optional Protocol process?

A.

One reason that it might seem that Canada is more frequently
the subject of complaints under the Optional Protocol is
that Canada is one of only 49 countries which have ratified
the Optional Protocol. Many other countries belong to other
international human rights bodies, such as the European
Court and the Inter-American Court, to which Canada is not a
party. For example, most of the other countries which have
ratified the Covenant and the Optional Protocol are also
part of the European Convention and can choose to which
forum they wish to take their complaints, e.g., the European
Court or the HRC, and these processes are mutually
exclusive.

Further, as a democratic country, Canada attaches
considerable importance to human rights issues, and provides
its citizens with information about human rights initiatives
and forums and also provides funding to human rights groups

-and to native organizations. Canada's ratification of the
various United Nations instruments demonstrates its
commitment to human rights and that it is willing to be
judged accordingly.
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Complaint by Chief Ominayak,
on behalf of the Lubicon Lake Band

Q.

What is the nature of the complaint by Chief Ominayak, on
behalf of the Lubicon Lake Band?

A.

Chief Ominayak, on behalf of the Lubicon, first made a
submission to the HRC in February 1984, alleging that Canada
was infringing on their rights under the International
Covenant on Civil and Political Rights by denying them their
aboriginal right to self-determination and that they had
exhausted the domestic remedies available. Subsequent
submissions by the Chief on related matters has made the
complaint process protracted and complex.

Q'

What has been Canada's response to the allegations by Chief
Ominayak?

A.

Canada has argued that domestic remedies are still available
and that several avenues are open, including judicial
processes and negotiations. Further, Canada has stated that
it recognizes that the Lubicon Lake Band has suffered an
historical inequity, and that it is entitled to a reserve
and related entitlements. To that end, negotiations have
been underway to reach an agreement with the Band.
Unfortunately, no satisfactory mutual agreement has been
reached. It should be noted that a remedy can only be
offered, it cannot be imposed.

Despite the lack of agreement regarding land and
compensation issues, the government has been providing a
number of programs and services to the band for many years,
including funding to the band for its claims research
activities.
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Q.

What is Canada's reaction to the HRC decision in favour of
Canada, saying that Canada has not infringed on the rights
of Chief Ominayak and that the issue is a matter for
domestic resolution by Canada and Chief Ominayak, on behalf
of the Lubicon Lake Band?

A.

We are pleased that the HRC agrees with us that Canada has
not infringed the Chief's rights under the International
Covenant on Civil and Political Rights and agrees with us
that the Lubicon matter indeed is a subject for domestic
resolution. As we have already told the HRC, we agree that
the Lubicon are entitled to a settlement - one that is fair
and equitable. If they accept our offer, they will receive:

- a 95 square mile reserve

- 79 square miles of oil and gas and timber rights

- $45 million to build a community, develop economic and
employment opportunities

- and they will still have the right to sue Canada, within
the ambit of Treaty 8, for more.

As we have said on several occasions, Canada is prepared to
meet again with the Lubicon Lake Band to fine-tune the
offer. As we have also said, however, we cannot impose what
the Band will not accept.
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QI

What is Canada's reaction to the HRC decision finding Canada
in breach of the International Covenant on Civil and
Political Rights, and:

recommending that Canada immediately resume
negotiations with the Lubicon, including the issue
of compensation?

f1nd1ng that Canada is guilty of cultural genocide
in its relations w1th the Lubicon?

A.

|
\
Canada is disappointed that the Committee has found that
Canada has infringed the Chief's rights under the
International Covenant on Civil and Political Rights and
that it does not share our view that reasonable processes
and rememdies for resolving the issue are available.

The effect of this decision is to encourage negotiations
such as we have been supporting all along

We believe that the HRC's decision, in fact, implicitly
acknowledges Canada's position that the matter must be
resolved domestically through negotiation.

We have already told the HRC that the Lubicon are entitled
to a reserve and to a reasonable standard of living and
access to economic opportunltles, and to that end, most
regular programs and services are available to the band
members. In addition, domestic initiatives have been
underway for some time to deal with their concerns.

Further, as we have told the HRC, the members of the Lubicon
Lake Band have the same civil, legal and political rights as
other Canadian citizens.

Canada has made a fair offer that would provide the Band
with a 95 square mile reserve, including ownership of 79
square miles of oil and gas and timber rights. As well, we
have offered $45 million to build a community and create
employment.

The Band, however, has said that it wants much more. It is
demandlng $2 million per family. We have offered the land,
and $45 million to build homes and develop an economy whlle
leaving the Band the right to sue, within the ambit of
Treaty 8, for more. That is as far as we can go. But we
cannot impose what the Band will not accept.

If the Lubicon wish to fine-tune a settlement along these
lines, we invite them to return to the table. If they wish
to pursue their case through the courts, they are free to do
80.
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The decision by the United Nations' HRC makes it clear that
it specifically wants Canada to meet the Lubicon demands for
compensation. How does Canada respond?

A.

Canada believes that its offer to the Lubicon is a fair one.
Including a 95 square mile reserve, ownership of 79 square
miles of oil and gas and timber rights, and $45 million to
build a community and create employment, acceptance of the
offer would allow them to reach their social and economic
goals.

The offer is fair to other native groups because it is
consistent with the principles of other recent settlements.
It is also fair to the taxpayers because it meets Canada's
legal and social obligations to the Band. Canada's offer
remains open.
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Complaint by Grand Chief Donald Marshall (Senior),'
on behalf of the Mikmag Tribal Society

Qo

What is the nature of the complaint by Grand Chief Donald
Marshall (Senior), on behalf of the Mikmaq Tribal Society to
the United Nations' Human Rights Committee (HRC)?

A,

USE WITH CAUTION as matters still under HRC review are
considered to be confidential

Grand Chief Donald Marshall (Senior), on behalf of the
Mikmag Tribal Society, submitted a communication in March
1987 which said that its right as a people to self-
determination, under Article 1 of the Covenant on Civil and
Political Rights, was infringed when the Prime Minister did
not invite it to the First Ministers' Conference (FMC) on
aboriginal rights, which was being held later in March 1987.

Since then, Grand Chief Marshall has submitted a series of
further communications about other concerns, including
treaty rights, fishing, moose hunting, and socio-economic
issues.

Q.

What is Canada's reaction to the HRC's decision that Grand
Chief Marshall's complaint is not admissible? Does this
mean that the Mikmag Tribal Society could be invited to the
next FMC on aboriginal matters?

A.

We are pleased that the HRC has found that the Grand

Chief's complaint, under the International Covenant on Civil

and Political Rights, is not admlsslble and does not warrant

further HRC consideration. |
|
|

Oour position is that it is, quite properly, the prerogative
of the Prime Minister to determine suitable representatives
to be invited to participate in FMCs.

With respect to future FMCs on aboriginal matters, it is
expected that the four national aboriginal organizations
will continue to participate and represent the interests of
aboriginal Canadians, as we pursue the issue of a
constitutional amendment on aboriginal self-government.
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Q.

What is Canada's reaction to the HRC decision that Grand
Chief's Marshall's complaint is admissible?

Aa.

Canada is disappointed that the HRC has found that Grand
Chief's Marshall's complaint is admissible and should be the
subject of further examination by the HRC.

Canada certainly believes that reasonable processes and
remedies are available domestically to address the Grand
Chief's concerns.

While Canada will, of course, be responding to the HRC on
the merits of the complaint, further comment would not be
appropriate at this time owing to the confidential nature of
the HRC process.

Q.
What is the government's position concerning the conflict

over hunting rights involving the Government of Nova Scotia
and Micmac Indians?

A.

The current dispute arises from a September 1988 Micmac
moose hunt on Cape Breton Island in which 14 persons were
charged with violating provincial hunting regulations.
While it is understood that the trial judge has dismissed
the case, this is a matter for further government
consideration and it would be inappropriate to comment
further at this time.
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Both Decisions Against Canada

Q.

What is Canada's reaction to the HRC's finding that Canada
has infringed on the rights of Chief Ominayak and finding
Grand Chief Marshall's complaint admissible?

A.

Canada is disappointed that the HRC believes that Canada has
infringed on Chief Ominayak's rights and that Grand Chief
Marshall's complaint is admissible.

In the case of Chief Ominayak's complaint, the effect of
this decision is to encourage negotiations such as we have
been supporting all along. We have already told the HRC
that the Lubicon are entitled to a reserve and to a
reasonable standard of living and access to economic
opportunities. Further, domestic initiatives have been
underway for some time to deal with their concerns.

Canada has made a fair offer to the Lubicon and if the
Lubicon wish to fine-tune a settlement along these lines, we
invite them to return to the table. 1If they wish to pursue
their case through the courts, they are free to do so.

In the case of Grand Chief Marshall's complaint, as it has
been deemed admissible by the HRC, further comment at this
time would be inappropriate given that the HRC process is a
confidential one.

Q.

What is Canada's reaction to these negative determinations
and the implicit criticism of its treatment of its
aboriginal peoples? Does this not reinforce the findings in
the recent report of the Canadian Human Rights Commission
which characterized Canada's treatment of aboriginal peoples
as a national tragedy?

a.

Canada's regrets that the United Nations' HRC and the
Canadian Human Rights Commission appear to have

ignored the significant progress made by aboriginal peoples,
supported by government, over the last few decades. It
certainly is acknowledged that their socio-economic
situation does not match that of the majority of Canadians.
Serious measures are indeed required to counter these
longstanding problems and improve aboriginal peoples'
situation and the government is involved in a variety of
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activities aimed specifically at this objective.
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Domestically, Canada's aboriginal people =-Indian, Inuit and
Métis -have the same civil, legal and political rights as
other citizens, as well as special constitutional
recognition of their special rights which derive from their
descent from the original inhabitants of this country.

Real progress has been achieved in recent years, as the
result of the removal of discriminatory provisions under the
Indian Act as well as in areas such as education, social
services and economic development.

There are ongoing efforts aimed at strengthening the special
relationship between Canada and its aboriginal people, such
as through self-government community negotiations and land
claims negotiations. The government is committed to
continuing to work with its aboriginal groups toward further
progress.
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APPENDIX B

SPOKESPERSONS FOR HRC DECISION

International and UN HRC Issues

Abby Dann

Press Attaché :

Office of the Secretary of State for External Affairs
992-6562

External Affairs Press Office
995-1874

Human Rights Process

Martin Low

Senior General Counsel
Human Rights Law Section
Department of Justice
957-4944

Domestic Aboriginal Issues

Ken Colby (English inquiries)
Assistant Negotiator

Lubicon Land Claim

(403) 286-3411 or 234-7200

Ruth Cardinal (French inquiries)

DG Communications

Department of Indian Affairs and Northern Development
997-9885 .
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MEMORANDUM TO RUTH CARDINAL

RE: UNITED NATIONS' HUMAN RIGHTS COMMITTEE (HRC) }

Further to recent discussions, I am providing you some materials
which relate to the anticipated decisions of the HRC on the
Lubicon and the Mikmag Tribal Society decisions.

At this time, we have to take account of a range of possible
decisions on both the Lubicon and Mikmaq cases. Enclosed are
items which outline reponses to a variety of decisions. These
include a set of questions and answers which could be used as
background for spokespeople. These reflect some comments from
people at External Affairs, Justice and OACA, though we expect
further comments. '

Some background descriptions are provided on the HRC, the Lubicon
and Mikmag cases. Certainly the HRC and Lubicon materials could
be distributed as background materials for the press.
Arrangements for French translation and printing would need to be
arranged.

External Affairs will be trying to get some word of the HRC
decisions as soon as possible and this may be Friday, April 6,
1990. This information will probably come after the sitting of -
the House of Commons and so we can not expect that Ministers can
make initial statements in Parliament. Details of the decisions
may not come until some time later. A list is enclosed of
spokespeople from concerned departments who may be able to speak
on different aspects of the decisions. Clearly, they will need
to be able to counter the "spins" that the Lubicon, in
particular, may put on decisions. As well, by common concensus,
they will need to move the issue from the international, United
Nations context, to the domestic negotiations and offer with the
Lubicon.

Canadia |
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would be interested in your comments. As I will be away
friday, you should feel free to speak with Martha Reeve (994-
7438).

@/<
&

Marilyn Whitaker
Director
Constitution

cc: Bob Coulter
Leaman Long
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Confidential
Draft

UNITED NATIONS' HUMAN RIGHTS COMMITTEE (HRC)
EXPECTED DECISIONS ON LUBICON LAKE

AND MIKMAQ TRIBAL SOCIETY COMPLAINTS

It is not known for sure that the HRC will make decisions in
either case, and even if it does, whether these will be
immediately made public (normally, the HRC meets, with
formal notification of parties made some time later). Until
the actual texts of the HRC decisions are available, the
federal strategy will have to contain responses for several
eventualities, with possible responses ranging from unable
to comment without having seen the formal text, to pleased,
to disappointed, to attacking the process. If either
decision is extremely unfavourable to Canada, the best
recourse will probably be to reserve comment until further
study of the HRC's findings can be undertaken.

INDEX

STATEMENTS FOR MINISTERS/SPOKESPERSONS
Lubicon: Pasitive, for Canada
Lubicon: Negative, against Canada
Mikmaq: Postive, for Canada
Mikmaqg: Negative, against Canada
Both Positive, for Canada
Both Negative, against Canada

Questions regarding: international issues and United
Nations' Human Rights Committee are to be handled by
External Affairs (Minister's office or press office,
Patricia Low-Bedard):; human rights process by Justice
(Martin Low); and, the substance of domestic issues,
including general aboriginal matters, by DIAND
(Minister's office or Roger Gagnon). Any questions
requiring detailed information regarding the Lubicon
Lake Band and the Woodland Cree Band should be referred
to Ken Colby 403~286-3411 or 234-7200. Questions in
French on these two issues will be handled by Ruth
Cardinal, Director General, DIAND-Communications.
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STATEMENTS FOR MINISTERS

Positive for Canada on Lubicon

o We are pleased that the HRC agrees that Canada has
not infringed Chief Ominayak's rights, under the
International Covenant on Civil and Political
Rights. With this decision by the HRC, the
resolution of the matter clearly rests with Canada
and the Chief, on behalf of the Lubicon. ‘

o Canada believes that its offer to the Lubicon is a
- fair one and, as we have said on several -
occasions, Canada is prepared to meet again with
the Lubicon Lake Band to fine-tune the offer.

o We cannot, however, impose what the Band will not
accept but sincerely hope that the Band will
decide that the offer is indeed reasonable and
fair and accept it.

Negative against Canada on Lubicon

o Canada is disappointed that the HRC has found that
Canada has infringed on Chief Ominayak's rights,
under the International Covenant on Civil and
Political Rights, and does not share our view that
domestic remedies are available and have not been
exhausted. The effect of this decision is to
encourage negotiations such as we have been
supporting all along.

(o} We have already told the HRC that the Lubicon are
entitled to a reserve and to a reasonable standard
of living and access to economic opportunities,
and to that end, most regular programs and
services are available to the band members.

o) Canada has made a fair offer, but we cannot impose
what the Band will not accept. If the Lubicon
wish to fine-tune a settlement along these lines,
we invite them to return to the table. If they
wish to pursue their case through the courts, they
are free to do so.

Positive for Canada on Mikmaqg

o We are pleased that the HRC has found that Grand
Chief Donald Marshall's complaint, under the
International Covenant on Civil and Political
Rights, does not warrant further HRC
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consideration.

o Our position is that it is, quite properly, the
prerogative of the Prime Minister to determine
suitable representatives to be invited to
participate in FMCs.

o National representatives of Canada's aboriginal
peoples have been invited to, and have
participated actively in, constitutional
conferences convened by the Prime Minister on
matters that directly affect them.

Negative against Canada on Mikmag

o Canada is disappointed that the HRC has found that
Grand Chief Marshall's complaint is admissible and
warrants further examination by the HRC. Canada
certainly believes that reasonable processes and
remedies are available domestically to address the
Grand Chief's concerns.

o While Canada will, of course, be responding to the
HRC on the merits of the complaint, further
comment would not be appropriate at this time
owing to the confidential nature of the HRC
process.

Both Positive for Canada

o Canada is pleased that the HRC has found that
Canada has not infringed on Chief Ominayak's
rights, under the International Covenant on Civil
and Political Rights and that the complaint by
Grand Chief Marshall has not been accepted for
further action.

o Canada will, of course, continue to deal with the
Lubicon issue. Canada has already made a fair
offer to the Lubicon, which the Band has not
accepted, and we cannot impose what the Band will
not accept. If the Lubicon wish to fine-tune a
settlement along these lines, we invite them to
return to the table. If they wish to pursue their
case through the courts, they are free to do so.

Both Negative against Canada

o Canada is disappointed that the HRC has found that
Canada has infringed on Chief Ominayak's rights,
under the International Covenant on Civil and
Political Rights, and that the complaint submitted
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by Grand Chief Marshall warrants further HRC
consideration.

Canada has already made a fair offer to the
Lubicon, which the Band has not accepted, and we
cannot impose what the Band will not accept. If
the Lubicon wish to fine-tune a settlement along
these lines, we invite them to return to the
table. If they wish to pursue their case through
the courts, they are free to do so.

Further comment at this time regarding Grand Chief

Marshall's complaint is not appropriate, owing to
the confidential nature of the HRC process.
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INDEX TO MORE DETAILED INFORMATION

United Nations'! Human Rights Committee

o Process and Involvement in Lubicon and Mikmaqg
cases
o Frequency of complaints against Canada

Complaint by Chief Ominayak,
on behalf of the Lubicon Lake Band

o Nature of complaint
o Canada's response to complaint
o] HRC decision in favour of Canada: issue is a

‘matter for domestic resolution
o HRC decision condemning Canada:

recommends resuming domestic negotiations,
including compensation

specifically recommends that Canada should address
compensation

on grounds, such as cultural genocide

Complaint by Grand Chief Donald Marshall (Senior),
on behalf of the Mikmag Tribal Society Complaint

o Nature of the complaint

o HRC decision in favour of Canada: complaint
inadmissible

o HRC decision against Canada: complaint admissible

o Micmac hunting rights

Both HRC decisions against Canada

o General

o Canadian Treatment of Aboriginal Peoples
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UNITED NATIONS' HUMAN RIGHTS COMMITTEE (HRC)
LUBICON LAKE AND MIKMAQ TRIBAL SOCIETY COMPLAINTS

0.

What exactly is the nature of United Nations' involvement in
the Lubicon Lake situation and in the Mikmaqg Tribal Society
situation?

A.

|
Chief Bernard Ominayak, on behalf of the Lubicon Lake Band, i
in February 1984, and Grand Chief Donald Marshall (Senior), |
on behalf of the Mikmaq Tribal Society, in March 1987, both

chose to submit complaints to the United Nations' Human

Rights Committee (HRC), alleging that Canada had infringed

on their rights under the International Covenant on Civil

and Political Rights. Canada has responded to these and to
subsequent related complaints made by these parties, and the |
HRC has now announced its findings. |

Background:

As of March 21, 1990, Canada was one 90 United Nations
countries which has ratified the International Covenant on
Civil and Political Rights, and one of 49 such countries
which has ratified its Optional Protocol. The Optional
Protocol allows individuals, who have exhausted domestic
remedies, to submit communications alleging violations by
these state parties of any of the rights set forth in the
Covenant. ‘

communications are reviewed by eighteen members of the
United Nations' Human Rights Committee, who sit as
independent experts on human rights matters.

While these proceedings are supposed to be confidential, the
HRC's rulings on admissibility and its final decisions are
made public. While countries are expected to act on
decisions which are found against them, the HRC's powers is
more one of moral suasion, through pronouncing on issues
brought before it. The HRC has no powers to force a state
party to implement or enforce its recommendations.

\
|
|
|
|
|
1
Countries are expected to respond to these charges. These
\

In the past, the HRC has made one ruling against Canada - in
the Lovelace case - regarding sexual discrimination in the
Indian Act. This decision contributed in part to the
eventual revision of the offending sections contained in
that act.
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Q.

Why is Canada so frequently the subject of complaints under
the Optional Protocol process?

A.

One reason that it might seem that Canada is more frequently
the subject of complaints under the Optional Protocol is
that Canada is one of only 49 countries which have ratified
the Optional Protocol. Many other countries belong to other
international human rights bodies, such as the European
Court and the Inter-American Court, to which Canada is not a
party. For example, most of the other countries which have
ratified the Covenant and the Optional Protocol are also
part of the European Convention and can choose to which
forum they wish to take their complaints, e.g., the European
Court or the HRC, and these processes are mutually
exclusive.

Further, as a democratic country, Canada attaches
considerable importance to human rights issues, and provides
its citizens with information about human rights initiatives
and forums and also provides funding to human rights groups
and to native organizations. Canada's ratification of the
various United Nations instruments demonstrates its
commitment to human rights and that it is willing to be
judged accordingly.
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Complaint by Chief Ominayak,
on behalf of the Lubicon Lake Band

Q.

What is the nature of the complaint by Chief Ominayak, on
behalf of the Lubicon Lake Band?

A.

Chief Ominayak, on behalf of the Lubicon, first made a
submission to the HRC in February 1984, alleging that Canada
was infringing on their rights under the International
Covenant on Civil and Political Rights by denying them their
aboriginal right to self-determination and that they had
exhausted the domestic remedies available. Subsequent
submissions by the Chief on related matters has made the
complaint process protracted and complex.

Q.

What has been Canada's response to the allegations by Chief
Ominayak?

A.

Canada has argued that domestic remedies are still available
and that several avenues are open, including judicial
processes and negotiations. Further, Canada has stated that
it recognizes that the Lubicon Lake Band has suffered an
historical inequity, and that it is entitled to a reserve
and related entitlements. To that end, negotiations have
been underway to reach an agreement with the Band.
Unfortunately, no satisfactory mutual agreement has been
reached. It should be noted that a remedy can only be
offered, it cannot be imposed.

Despite the lack of agreement regarding land and
compensation issues, the government has been providing a
number of programs and services to the band for many years,
including funding to the band for its claims research
activities.

003736




Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loj sur l'acces a l'information |

|
|
Q. 1
What is Canada's reaction to the HRC decision in favour of |
Canada, saying that Canada has not infringed on the rights
of Chief Ominayak and that the issue is a matter for
domestic resolution by Canada and Chief Ominayak, on behalf
of the Lubicon Lake Band?

A,

We are pleased that the HRC agrees with us that Canada has

not infringed the Chief's rights under the International

Covenant on Civil and Political Rights and agrees with us

that the Lubicon matter indeed is a subject for domestic

resolution. As we have already told the HRC, we agree that 1
|

the Lubicon are entitled to a settlement - one that is fair
and equitable. If they accept our offer, they will receive:

- a 95 square mile reserve . |
- 79 square miles of o0il and gas and timber rights
- $45 million to build a community, develop economic and |
employment opportunities

- and they will still have the right to sue Canada, within

the ambit of Treaty 8, for more.

As we have said on several occasions, Canada is prepared to
meet again with the Lubicon Lake Band to fine-tune the
offer. As we have also said, however, we cannot impose what
the Band will not accept.
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QI

What is Canada's reaction to the HRC decision finding Canada
in breach of the International Covenant on Civil and
Political Rights, and:

recommending that Canada immediately resume
negotiations with the Lubicon, including the issue
of compensation?

finding that Canada is guilty of cultural genocide
in its relations with the Lubicon?

A.

Canada is disappointed that the Committee has found that
Canada has infringed the Chief's rights under the
International Covenant on Civil and Political Rights and
that it does not share our view that reasonable processes
and rememdies for resolving the issue are available.

The effect of this decision is to encourage negotiations
such as we have been supporting all along.

We believe that the HRC's decision, in fact, implicitly
acknowledges Canada's position that the matter must be
resolved domestically through negotiation.

We have already told the HRC that the Lubicon are entitled
to a reserve and to a reasonable standard of living and
access to economic opportunities, and to that end, most
regular programs and services are available to the band
members. In addition, domestic initiatives have been
underway for some time to deal with their concerns.

Further, as we have told the HRC, the members of the Lubicon
Lake Band have the same civil, legal and political rights as
other Canadian citizens.

Canada has made a fair offer that would provide the Band
with a 95 square mile reserve, including ownership of 79
square miles of oil and gas and timber rights. As well, we
have offered $45 million to build a community and create
employment.

The Band, however, has said that it wants much more. It is
demanding $2 million per family. We have offered the land,
and $45 million to build homes and develop an economy while
leaving the Band the right to sue, within the ambit of
Treaty 8, for more. That is as far as we can go. But we
cannot impose what the Band will not accept.

If the Lubicon wish to fine-tune a settlement along these
lines, we invite them to return to the table. If they wish
to pursue their case through the courts, they are free to do
so.
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Q.

The decision by the United Nations' HRC makes it clear that
it specifically wants Canada to meet the Lubicon demands for
compensation. How does Canada respond?

A.

Canada believes that its offer to the Lubicon is a fair one.
Including a 95 square mile reserve, ownership of 79 square
miles of oil and gas and timber rights, and $45 million to
build a community and create employment, acceptance of the
offer would allow them to reach their social and economic
goals.

The offer is fair to other native groups because it is
consistent with the principles of other recent settlements.
It is also fair to the taxpayers because it meets Canada's
legal and social obligations to the Band. Canada's offer
remains open.
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Complaint by Grand Chief Donald Marshall (Senior),
on behalf of the Mikmag Tribal Society

Q.

What is the nature of the complaint by Grand Chief Donald
Marshall (Senior), on behalf of the Mikmaq Tribal Society to
the United Nations' Human Rights Committee (HRC)?

A.

USE WITH CAUTION as matters still under HRC review are
considered to be confidential

Grand Chief Donald Marshall (Senior), on behalf of the
Mikmag Tribal Society, submitted a communication in March
1987 which said that its right as a people to self-
determination, under Article 1 of the Covenant on Civil and
Political Rights, was infringed when the Prime Minister did
not invite it to the First Ministers' Conference (FMC) on
aboriginal rights, which was being held later in March 1987.

Since then, Grand Chief Marshall has submitted a series of
further communications about other concerns, including
treaty rights, fishing, moose hunting, and socio-economic
issues.

0.

What is Canada's reaction to the HRC's decision that Grand
Chief Marshall's complaint is not admissible? Does this
mean that the Mikmag Tribal Society could be invited to the
next FMC on aboriginal matters?

A.

We are pleased that the HRC has found that the Grand

Chief's complaint, under the International Covenant on Civil
and Political Rights, is not admissible and does not warrant
further HRC consideration.

our pésition is that it is, quite properly, the prerogative
of the Prime Minister to determine suitable representatives
to be invited to participate in FMCs.

With respect to future FMCs on aboriginal matters, it is
expected that the four national aboriginal organizations
will continue to participate and represent the interests of
aboriginal Canadians, as we pursue the issue of a
constitutional amendment on aboriginal self-government.
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Q.

What is Canada's reaction to the HRC decision that Grand
Chief's Marshall's complaint is admissible?

A,

Canada is disappointed that the HRC has found that Grand
Chief's Marshall's complaint is admissible and should be the
subject of further examination by the HRC.

Canada certainly believes that reasonable processes and
remedies are available domestically to address the Grand
Chief's concerns.

While Canada will, of course, be responding to the HRC on
the merits of the complaint, further comment would not be
appropriate at this time owing to the confidential nature of
the HRC process.

Q.

What is the government's position concerning the conflict
over hunting rights involving the Government of Nova Scotia
and Micmac Indians?

A.

The current dispute arises from a September 1988 Micmac
moose hunt on Cape Breton Island in which 14 persons were
charged with violating provincial hunting regulations.
While it is understood that the trial judge has dismissed
the case, this is a matter for further government
consideration and it would be inappropriate to comment
further at this time.
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Both Decisions Against Canada

Q.

What is Canada‘'s reaction to the HRC's finding that Canada
has infringed on the rights of Chief Ominayak and finding
Grand Chief Marshall's complaint admissible?

A,

Canada is disappointed that the HRC believes that Canada has
infringed on Chief Ominayak's rights and that Grand Chief
Marshall's complaint is admissible.

In the case of Chief Ominayak's complaint, the effect of
this decision is to encourage negotiations such as we have
been supporting all along. We have already told the HRC
that the Lubicon are entitled to a reserve and to a
reasonable standard of living and access to economic
opportunities. Further, domestic initiatives have been
underway for some time to deal with their concerns.

Canada has made a fair offer to the Lubicon and if the
Lubicon wish to fine-tune a settlement along these lines, we
invite them to return to the table. If they wish to pursue
their case through the courts, they are free to do so.

In the case of Grand Chief Marshall's complaint, as it has
been deemed admissible by the HRC, further comment at this
time would be inappropriate given that the HRC process is a
confidential one.

Q.

What is Canada's reaction to these negative determinations
and the implicit criticism of its treatment of its
aboriginal peoples? Does this not reinforce the findings in
the recent report of the Canadian Human Rights Commission
which characterized Canada's treatment of aboriginal peoples
as a national tragedy?

A.

Canada's regrets that the United Nations' HRC and the
Canadian Human Rights Commission appear to have

ignored the significant progress made by aboriginal peoples,
supported by government, over the last few decades. It
certainly is acknowledged that their socio-economic
situation does not match that of the majority of Canadians.
Serious measures are indeed required to counter these
longstanding problems and 1mprove aborlglnal peoples'!
situation and the government is involved in a variety of
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activities aimed specifically at this objective.
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Domestically, Canada's aboriginal people -Indian, Inuit and
Métis -have the same civil, legal and political rights as
other citizens, as well as special constitutional
recognition of their special rights which derive from their
descent from the original inhabitants of this country.

Real progress has been achieved in recent years, as the
result of the removal of discriminatory provisions under the
Indian Act as well as in areas such as education, social
services and economic development.

There are ongoing efforts aimed at strengthening the special
relationship between Canada and its aboriginal people, such
as through self-government community negotiations and land
claims negotiations. The government is committed to
continuing to work with its aboriginal groups toward further
progress.
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UNITED NATIONS HUMAN RIGHTS COMMITTEE (HRC)

The United Nations' International Covenant on Civil and
Political Rights came into force in 1976. It defines in more
detail, many of the rights of the Universal Declaration of Human
Rights. The parties to the Covenant agree that the rights
recognized in the Covenant apply without discrimination to all
individuals in its territory. The Covenant guarantees, among
other things, the right to life, freedom of thought, conscience,
and religion, the right to vote, equality before the law, and the
protection of minorities. The Covenant is a legally binding
treaty whose ratifying States pledge to observe its specific

rights.

Canada is one of 90 countries which have ratified the
Covenant on Civil and Political Rights, and one of 49 countries
which have ratified its Optional Protocol. The Human Rights
Committee (HRC) established pursuant to the Covenant: 1)

considers reports on measures adopted and progress made in

observing the rights enshrined in the Covenant, by States which
have ratified the Covenant; 2) considers communications from
individuals regarding alleged violations of human rights by
States which have ratified the Optional Protocol. The 18-member
HRC, which normally meets three times a year, is made up of
|

recognized human rights experts serving in their personal

capacity who are from countries which have ratified the Covenant.
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As a party to the Optional Protocol; Canada is subject to
VHRC review of alleged violations under the Covenant which are
brought to the HRC's attention. 1Individuals who claim that any
of their rights under the Covenant have been violated and who
have exhausted all domestic remedies may submit a written
communication for consideration. State parties are expected to
respond to allegations and proceedings are to be treated

confidentially.

The HRC, in closed session, reviews the complaint and the
state party's views. Their decision on whether the Covenant was
respected in then forwarded to both parties. The HRC also
includes these views in its annual public report to the General

Assembly.

The United Nations' has no way of forcing Governments to
change their policies or practices. Persuasion is the only tool
available to the HRC to bring about improvements in respect for

human rights.
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Lubicon Lake
Background - Lubjicon Lake Band lLand Claim

The Lubicon Lake Band land claim dates to the 1930s, when
Indian families living in the Lubicon Lake area of northern Alberta
petitioned for a new reserve on the basis of Treaty Number Eight
of 1899. 1In 1940, the Government of Canada agreed in principle to
the request for reserve lands. The Province of Alberta agreed to
transfer 128 acres for each Indian to the Government of Canada for
a reserve 1in accordance with the provisions in Treaty Eight.
However, the transfer of land did not occur, therefore, the reserve
was not established, and in the 1950s the land ceased to be set
aside for the purposes of the Band.

In 1980, the Band filed a Statement of Claim in the Federal
Court of Canada against the Government of Canada and Alberta and
certain corporate entities. It alleged "aboriginal title" to some
8,500 square miles of land in northern Alberta, and sought one
billion dollars in compensation. In subsequent years several court
proceedings were commenced, none of which have been concluded due

to the Band's 1988 decision to boycott all litigation.

)2
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United Nations Human hts Committee Co t

In 1984 the Band.complained to the United Nations Human Rights
Committee that Canada had violated the Lubicon's right to self-
determination on under Article 1 of the International Covenant on
Civil and Political Rights. 1In 1987 the Human Rights Committee
rejected the communication based on Article 1 but allowed the
communication to stand in respect of other possible grounds for
complaint; specifically under article 27, dealing with minorities,
"or other articles".
Towards a Negotiated SBettlement

The Government of Canada has always contended that the Lubicon
Lake Band has a legitimate and outstanding claim. The Government
is committed to seeking a fair and just resolution of the claim in
accordance with its legal obligations to the Band, which flow from
Treaty Eight. It is the Government's position that the best
framework for attaining such a resolution is through negotiations
with the Band and the Province of Alberta.

Canada has made repeated efforts to get the Band to the
negotiating table. During the most recent negotiations between
the Lubicon Lake Band and the Government of Canada virtually all
of the Band's demands were met, either in full, or to the extent
that equal treatment with other Canadian Bands was approximated or

exceeded.

ees/3
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The only major point of contention remaining between the

government and the band is a claim by the Band for approximately

$167 million in compensation for economic and other loses allegedly

suffered. In an attempt to permit resolution of the matters agreed

upon between the parties, the Government of Canada put forward a

proposal which would enable the Band to accept

Canada's offer in its entirety and still pursue the claim for

general compensation.

Status of Negotiations

The Government's offer to the Lubicon is still outstanding.

It provides a means by which the Band could maintain its culture,

control its way of life and achieve economic self-sufficiency.

These means can only be offered to the Band, however, they cannot

be imposed and to date the Band has refused this option. If the

Lubicon accepts the federal offer, they will receive:

a 95 square mile reserve;

79 square miles of oil, gas and timber rights;

$350,000 per family to develop community infrastructure;
$100,000 per family to develop an economic base;

an estimated $20,000 per year per family in regular federal
support programs

the right to sue Canada, within the ambit of Treaty Eight,

for compensation.
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‘Mikmag Tribal Society
Grand Chief Donald Marshall, on behalf of the Mikmaq Tribal

Society, complained to the United Nations Human Rights Committee

(HRC) in March, 1987 that its right as a people to self-

determination under Article 1 of the Covenant on Civil and

Political Rights was violated when the Prime Minister did not
invite it to the First Ministers' Conference (FMC) on aboriginal

rights, which was being held later in March. Since then, the

'Mikmag Tribal Society has submitted a series of further

communications about other concerns, including treaty rights,

fishing, moose hunting and socio-economic issues.

Land and Treaty Claims

Canada is aware of the Mikmag concerns and has processes in
place for obtaining redress for such claims. To date, one specific
claim has been settled and another has been validated for
negotiation. The Union of Nova Scotia Indians (UNSI) is attempting
to reopen discussions on a comprehensive claim which asserts a
continuation of aboriginal title in Nova Scotia.

Hunting and Fishing Rights
Two recent court cases (March, 1990) have affirmed the

aboriginal right to fish and hunt in present day Nova Scotia.

003750




Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loj sur I'acces a l'information

Communications - Responsibilities

Topic Response

General Questions on the Minister of External Affairs
United Nations'

Human Rights Committee Press Office

‘ Patricia Low-Bedard
(613) 592-6488

Lubicon Lake Negotiations Minister of DIAND
Woodland Cree
Ken Colby, Negotiator
(403) 286-3411
Ruth Cardinal (French)
(613) 997-9885

Mikmag Tribal Society Minister of DIAND

Roger Gagnon
(819) 953-3180

Details of Process Minister of Justice
Martin Low

(613) 957-4944

Canada's Treatment of Minister of DIAND
Aboriginal People
Roger Gagnon
(819) 953-3180
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Clarification -

Updated Communications Plan

Possible UN Human Rights Committee Dec151on
Lubicon Lake Band Complaint

1. Further to my letter of March 15, 1990 to which was
attached a copy of the above noted communications plan,
the parameters within which Canada is prepared to have
the band accept its offer and then pursue a claim for
further compensateion in the courts, requires
clarification. Reference is made to this proposal on
pages 3 and 13 of the Communications Plan.

In this regard when responding to media and public
enquiries, it should be emphasized that Canada would be
prepared to have the band accept the $45 million offer,
and then sue for further compensation but within the
ambit of Treaty #8 only. Canada would not, for
instance, be prepared to have its offer accepted while
leaving open the possibility of a lawsuit for
compensation based on unextinguished aboriginal rights.
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2. While we mention on page 6 that the band will likely
attempt to use any ruling to raise negotiations to the
ministerial or prime ministerial levels, we did not
focus on this matter in the Communications Strategy.
Our objective in communications must be to keep the
focus of negotiations with the federal negotiating team
headed by Mr. Brian Malone, Q.C. This is consistent
with the position stated by the Prime Minister in
March, 1989 that responsibility for the Lubicon Lake
claim rests with the Minister of DIAND.

/é. Coulter

'A/Director

Lubicon Lake Band
Litigation Support

Distribution:
F.R. Drummie M. Freeman
L. Long I. Weiser
M. Whitaker J. Ferguson
I.G. Whitehall, Q.C. F. Caron ,
M. Low D. Livermore S
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EX hade 4

Updated Communications Plan
Possible UN Human Rights Committee Decision
Lubicon Lake Band Complaint

Enclosed for your information please find an updated
Communications Plan for a possible U.N. Human Rights
Committe Decision on the Lubicon Lake complaint. If you
have any comments with respect to the updated plan, please
contact the undersigned at 994-1241 or Mr. Ken Colby at
(403) 286-3411.

A e

R.A. Coulter

A/Director

Lubicon Lake Band
Litigation Support

Attach. o

Distribution: F.R. Drummie
: L. Long

M. Whitaker
I.G. Whitehall, Q.C.
M. Low

M. Freeman

I. Weiser

J. Ferguson

F. Caron v a

D. Livermore -

Canada
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SECRET

COMMUNICATIONS PLAN RE:
PROSPECTIVE U.N. HUMAN RIGHTS COMMITTEE FINDING

BACKGROUND

The UN Human Rights Committee is expected to rule
between March 16 and April 9, 1990 on a complaint by
the Lubicon Lake Indian Bandhthat Canada has
contravened the Band's human rights by failing to

provide a settlement to its land claim.

The UN Human Rights Committee has two options:

(a) a "soft ruling". The Committee could find Canada

in breach of a specific article and urge the

parties to continue negotiation.

(b) a "hard ruling". The Committee could find Canada

in breach of a specific article and urge Canada to
remedy it. There is an obligation on Canada to
report its actions towards remedy to the

Committee.
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In its submission to the Committee, Canada stated that
it "recognizes that the Lubicon Lake Indian Band has
suffered an historical inequity, and that it is
entitled to a reserve and related entitlements.....
however, a remedy can only be offered to the band; it

cannot be imposed.”

For this reason, it seems most likely the UN Human
Rights Committee will urge the parties to reach a

settlement.

Meaningful negotiations first took place from

November 1988 to January_1989. The Canadian government
met virtually all of the band's demands, either in full
or to the extent that equal treatment with other
Canadian bands was approximated or exceeded.
Ninety-five square miles of land, mineral rights on

79 square miles, community facilities for each family
living on the reserve (including housing, water and
sewage services, electrification, roads and a school),
and an economic self-sufficiency package valued at
$10.2 million were offered in full to the Band. On

the basis of 100 on-reserve families (Band estimate)
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and a government package worth a total of $45 million

(non-inclusive of land and mineral rights), this offer

amounted to $450 thousand per family.

The only major point of contention remaining between
the Government and the Band was a claim by the Band for
approximately $167 million in compensation for economic
and other losses allegedly suffered. 1In an attempt to
permit resolution of the matters agreed upon between

the parties, the Government of Canada put forward a

proposal that would, by its express terms, enable the

Band to accept Canada's offer in its entirety and still

pursue the claim for general compensation which it has

had in the Canadian courts since 1980.

In the following months, the Band made two inaccurate
but persistent arguments: the offer, as written,

did not clearly leave the right to sue and the

$10.2 million for economic development included

$5 million in projects which require regular program

approval by the department.

003757




Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur 'acces a l'information

-4 -

On September 8, 1989, Canada clarified its offer by way
of letter to expressly reserve for the Band its right
to sue for compensation, and to provide $10 million in
cash to the Band for economic development purposes.
Thus, the two major perceived inadequacies in Canada's
offer have been fully addressed. There only remains
the band's demand for $167 million in compensation for

alleged losses.

In August, 1989, the Minister recognized the

Woodland Cree Indian Band, following petitions by some
360 individual native people 'in the Little Buffalo and
Cadotte Lake regions, approximately 100 of whom had
been claimed as members by the Lubicon Laké ﬁand. The
new band has been characterized by some media and the.
Lubicon leadership as a tool created by the Federal
Government to undermine the current Lubicon membership.
The fact is that there is significant dissatisfaction
among the Lﬁbicon membership which likely will
intensify if the tactics employed by the Lubicon

leadership fail to produce progress.
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On October 31, 1989 (in a letter dated October 28th),
the Lubicon advised the Prime Minister that they.intend
to exert jurisdicfion over o0il company activity "on
unceded Lubicon land" and that the failure of companies
to meet any of their conditions will make involved
projects subject to removal as unauthorized

developments.

In a further letter dated December 6, 1989, the Chief
asked that all negotiations to date be set aside and
demanded $170 million from the governments of Canada

and Alberta to settle the claim.

In the public's“perception, the issue is now money and
the response to the band has been largely
unsympathetic. The Band now appears to be trying to
move public perception toward issues of fairness
related to its alleged inability to receive a fair
hearing in Canada. This is supported by recent public
statements of the Chief and his most recent letter of
February 10, 1990 to the Prime Minister. The Band is
positioning itself to take maximum advantage of a U.N.
ruling in its ongoing efforts to pressure governments

into a larger settlement.
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The Band's strategy has been to pursue a settlement
well beyond what a court likely would consider, through
public relations activity. It seems certain the Band

will attempt to portray a U.N. decision as a complete

“vindication of its position and an endorsement of its

claims. It is also likely the Band will attempt to use

any U.N. ruling to raise negotiations to the

B. FUTURE COURSES OF ACTION
1.

ministerial or prime ministerial levels.
2.

While an adverse U.N. finding creates an obligation on
Canada to report what actions it is taking to remedy

the breach, its principal value to the Lubicon Band is

its publicity value. Therefore, it is imperative that

Canada quickly define the U.N. finding for public

perception, i.e., "Canada has said we have au

obligation to the Lubicons and we are trying to reach
an agreement with them - and the U.N. has accepted

that."

003760




Document disclosed unaer the ACCeSS [0 INiOrTationi ALt
Document divulgué en vertu de la Loi sur l'acces a linformation

The negotiating mandate has been defined as reaching a
settlement without setting an unacceptable precedent or
trampling on policy. The current offer to the Bénd
represents the full extent of the negotiating mandate,
approved by the Minister of Finance and the Cabinet.

In the absence of authority to increase it - an
invitation to resume negotiations must be couched in

terms that do not generate an expectation that Canada

is willing to consider significant improvements in its

offer.

The view of the negotiating team is th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>