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Negotiations between Canada and the USSR on Canada's
Claim for Compensation Due to Damage Caused by Soviet

_1115t Mcetlng

Satellite CQsmos a54

Meeting of Delegation

'There was a meeting of the CANDEL at 09:45 hours on February 25,

1980. Mr. L. Legault said that, at the first meeting, CANDIL wonld
press for a formal detailed response of the USSR to Canada's
claim _ Mcdla 1nqu1r1eb would bc dlrected to Extcrnal Affdlrs

Ce

\

‘The First Meeting of thé negotiation was held in the large con-
" ference room on the first floor of the Lester B. Pearson Bldg.

It opened at 10:50 hours on February 25, 1980.

Mr. Legault (Canada) noted that the USSR had agrecd to accept
Canada's claim under international law. He hoped that the USSR
would now give a formal response to the Canadian claim. An
important precedent was being set since this was the first time
that there had been a claim for damage caused by spacc objects.
Many developing countries would be interested in sccing whether

“therce was a prompt and equitable settlement of the claim. Also,

the people of Canada were interested.

He then referred briefly to debates on which the documentation
of the claim had been presented, described the outline of the
statement of claim and pointed out that Canada was claiming only

“incremental costs of §$6,026,083.56 and was claiming less than

one-half of the total cxpenses in the amount of $13,870,926.19.

Mr. Rybacov (USSR) said that it was necessary to scrutinize all

the facts and events and analyse the factual and legal material.
This was the first time in history that such a matter had arisen.

He hoped that the talks would have a positive result and proposcd

to take a business-like approach. The USSR wished to solve the
problem through mutual agrecement. The activities in outer.spacc
were carried on for the benefit of all mankind. That had influenced
space law, actions of governments and international organizations
in the sphere of llablllty for damage by space objects.

' By way of p1ocedure, he proposed that the USSR would give its

attitude in principle and would speak openly, although its approach
was different from that of the Canadian side. The Canadian side
would then want to think about the USSR views and could then give

‘the Canadian position. Next, the USSR, having heard the Canadian

argument, would need time, although if USSR managed to convince
the Canadian side, no more time would be needed. Before looking
at the factual side, it was necessary to clarify the Canadian
attitude as to the legal aspects of the case. After the first

"stage had passed, both sides could wo1k out a method for carrying

on the work.
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. - Mr. Legault (Lanada) agreed with this procedure and indicated

that Canada too wished to continue the business-like approach.
He said that, in the right circumstances, a cheque in the right

. amount would convince the Canadian side.

Mr. Ribacov (USSR) said that the question of a cheque was another

matter and the USSR side was not rcady to talk about a cheque
at this stage of negot1at10n>.

Mry. Rlb&COV (USSR) then made a lengthy statement on behalf of
the USSR which is now briefly summarlzcd

It was necessary to look at the Cosmos 954 incident in the context
of the modern law of space and, in particular, in the context
of the 1967 Treaty, the 1968 Agreement and the 1972 Convention.

- The UNGA had recognized that research in outer space and the

use of outer. space must bc done for the bcneflt of all thc
countries of the world. :

While the 1967 Treaty gave only thc general principles on the
responsibility of the launching state for damage caused by space
objects .or their component parts (Artlcle 7) , the concrete

norms on such damage were included in the 1972 Convention.

The 1972 Convention must be viewed as lex specialis and he cited
the maxim lex specialis derogat lex generalis.

No damage had been caused by Cosmos 954 within the meaning of the
definition of the term "damage' found in Article I(a) of the 1972
Convention. Moreover, under Article II of the 1972 Convention,

- the launching state was absolutely liable only for damage caused

directly by its space object, i.e., damage caused by the space
object itself. lHlence,: distant ovr remote damage was not covered
by that Convention. The facts of the Canadian case, thercfore,
did not fall within the scope of the 1972 Convention. lience,

no compensation was payable under that Conventlon for cxpenscs
incurred by Canada.

Nor was the Canadian claim within the scope of the. 1968 Agrcement
(see Article 5(2)-(5). Especially, insofar as concerns Article 5(4)
which was concerned with '"hazardous or deleterious'" materal,

Canada had refused the Soviets immediate offer of a551stancc and had
invited American specialists to come. But, there was no provision in

the 1968 agreement for bringing'in a third state. Hence, Canada
could not invoke the 1968 Agreement in support of its claim for
expenses. Also, it was quite well known that a space object

like Cosmos 954 would present a scientific and technological
interest for a third state. It was no sccret, that, in many
countries, big firms. hunted for thc manufacturtng technology of
other firms. _
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The conclusion was that the meaning of the 1972 Convention was

that the state of occurrence would cither ask the launching state

for assistance and the burden of the operation would lie on the
launching state or the state of occurrence would carry out the operation
by itself. An invitation to a third state was alien to the spirit

and letter of the 1968 Agreement. Moreover, there was no recal or
potential danger or hazard from Cosmos 954. This point was developed

at some length. ' : - : :

However, the Soviet Union wished to act in accordance with 1its
desire in principle of developing friendly relations with Canada.
In accordance with this line of principle, it was ready in good
faith and on the basis of good will (with the understanding that
this should not touch upon the Soviet Union's evaluation in
principle of the legal aspects of the problem or create any
precedents) to study the possibility of covering a certain part of
the expenses of Canada which were rcally neccessary and reasonable.
In this regard, specialist$ of the departments concerned would
have to carry out preliminary work in order to clarify what expenses
borne by the Canadian side were really justifiable.

‘Mr. Legault (Canada) expressed some personal concern about the

comments of the Soviet side to the effect that there was no

~damage, no danger, and no compensation. The positive note was

that it was agreed that it was Cosmos 954 launched by the Soviet
Union which had fallen in Canada in 1878. Although it might not

~be necessary to look for admissions on principle, a secrvice to the
“development of international law would be rendered if there werce
~such agreement; but he was glad to hear - that the USSR was ready
“to settle. Canada was not looking for charity any more than it

was looking for admissions on principle. There might be such a
formula as'without prejudice to the views of each side on the
legal principles!” One could look for the dircct, reasonable and

~proximate costs of Canada for the steps undertaken by it. ‘the

CANDEL needed time to prepare a formal response to these points.

-

Delegation Mecting ' -‘ ' : : L

There was a short delegation meeting at 14:45 hours on February 25,
1980 to give some advice to Mr. Legault on the Canadian responsc
to the USSR statement.
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e I February 26, 1980
| GEE

!

Vegotlations between Canada and the USSR on Canada's
Claim for Compensation Duec to Damagc Caused by Soviet
batellltc Cosmos 954

1
t

’f'.Second Heetlnq

‘1‘ ' The second meetlng of the negotlatlon was held in the

' largc conference room. on the first floor of the Lester B.
Pearson Bualdxng - It opened at 10 15 hours on February 206,
1980. ; SR C o o

N S
b

 1Canad1an Reply to the USSR Statement

. 2. Mr. Logault cxp1cs>ed deep d1sappo¢ntmcnt at the Soviet
.+l .statement, made on February 25, 1980, to the effect that as
v b2 result of a Cosmos 954 incident there had been no damage '
“i.{i and no danger of harm; that, therefore, there was no liability
1. of the USSR and that .accordingly, there,was no compensation
o ow1ng to Lanada B S : o -

-

S5, It wa: 0dd to suggcst that Lherc had been no danger to

‘Canada on the one hand when, on the other hand, the matter

. fell under the 1968 Agreement. It-was curious that the USSR
side said that there was no danger involved in circumstances
where there was a danger {rom the: debrlb..

-

4. What would be the‘utility of the 1972 Convehtion in the
event of conclusions such as those drawn by the Soviet Union?

5. By way of precliminary comment, he noted the suggestion

of Mr. Rybacov to the effect that Canada had wished to gather
debris because Canada wished to have information concerning
Cosmos 954 and that, therefore, Canada had refused the Sovict
offer of assistance and had asked the U.S.A. to help. Mr. Rybacov had
further suggested that this was against the spirt and letter

of the 1968 Agrecement. Mr. Legault assured the USSR delegation
that Canada had taken acTionm solely becausc of the danger.
Canada had respect for USSR technology and, indeed, had a
technological agreement with the USSR. Canada had not invited
Cosmos 954 to come into the country. '

6. Canada belicved that outer space activities should be
for the benefit of all mankind and it hoped that no
launching state would wish to guard information when other
states needed it to protect themselves against danger.

7. Canada had appreciated the Sovict's offer of assistance

and had asked for certain assistance. Regrettably, Canada had
not obtained all the information which it had requested. The
Canadian Note FLO0-0497, dated February 8, 1978, indicated that
Canada had decided what kind of assistance it wished to have.
Unfortunatecly, the Soviet reply cConcerning the core of Cosmos 954
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was incomplete and unsatisfactory. Canada had suggested a
meeting with Soviet scientists at the earlist opportunity
and the USSR had not made them available. Canada had '
suggested that it might require Soviet assistance in removing
the material from the country. The question of assistance
from the U.S.A. was completely irrevelant. There had hecen |
no claim for U.S.A. costs. lle disagreed with the suggestion
that Canada had becen operating contrary to the spirit and
letter of the 1968 Agrcement. It had received assistance
from a friendly neighbour. The USSR interpretation placed
too much restriction an the rights of sovereign states under
the 1968 Agreement. - He hoped that motives would not be dis-
cussed in the present negotiations. The Canadian aim had been
one of self-protcction. o

8. Mr. legault then turncd to a detailed examination of the
Soviet attitude on the legal aspects of the case. The USSR

had submitted that there had been no damage and no danger.

In this regard, he drew attention to paragraph 15 of the
Statement oL Lla:m which indicated that Canada had suffcred
damage within the meaning of the 197° Convention. ln particular,
~he stated that:

"The dep051t of hazardous radioactive debris from
the satellite throughout a large arca of Canadian
territory, and thc presence of that debris in that
environment rendering part of Canada's territory
unfit for use, constituted 'damage to property!
within the meaning of the Convention."

Hle then developed the argument on this point as set forth on
pages 5 and 6 of Part 5 of the Negotiations Book. 1In connecction
with that argument, he drew attention to the Affidavit of

Mr. Geoffrey B. Knighg of the A.E.C.B. already prescented in
Annex L to the Claim. e drew attention to the list of items

of debris attached to Annex E and pointed. out a number of items
which had levels of radiation that were not the same as the
natural level and which were in a very hazardous range. “Thesc
items would not have been discovered if they had the samc level
of radiation as the natural background. .

9. There was also a second Affidavit of Mr. Knight which

hc would present to the Sovict Delegation after his statement.

He then read the summary of this affidavit found on page 4

of Part 6 (Brief of Evidence) of the Negotiations Book. 1t

was for Canada to decide that such danger existed and for Canada
to take the remedial and protective action required.

'10. He recalled that Mr. Rybacov had stated that the arca concerned
had been sparsely populatcd Nevertheless, one radio-active
fragment had been discovered, shortly after the Cosmos 954

Satellite fell, in a remote unpopulated arca by two persons

on the ground at Warden's Grove. It was fortunate that no

one had died; but that had been due to good management on

the part of Canada. -
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'fll ' There was a population of 10,000 in the hit zone. At
the time, there had been much concern on the part of citizens
-~ in the arca. There had been restrictions on travel near
4 Snow Drift and radio-active debris had been found necar
T communities and hunting and fishing lodges. Canada had
"¢+ evidence that it would be prepared to put before an impartial
- third party to the effect that there had been damage and
. that Canada had carried out its duty in protecting its
- citizens. lle was also prepared to give to the Sovict side

the second \frldaV1t of Mr. Knlght.

12. Insofar as concerns Article II‘of the 1972 Convention,
all that Canada need do was to prove that there had been
damage duec to a space object of the USSR, namely, Cosmos 954.
There had been a clear nexus between the entry of Cosmos 954
into Canada and thc damage. He also recad material [rom

page 7 of Part 5 of the Negotiations Book. In addition, he
referred to paragraphs 16-18 of the Statement of Claim.

13. To sum up, he stated that there was damage under the
Convention, there was liability under the Convention, and
Canada could cstablish both. Thus, the Soviet Union was
absolutely liable to pay compensation to Canada for damage
caused by Cosmos 954. .

14. 1n connection with the quustlon of Lompcn%atjon, he
referred to Article XII of the 1972 Convention and recad from
the material on page 12 of Part 5 of the Negotiations Book.

15. He then addressed the question of incremental costs
and stated that Canada was claiming $6,026,083.56.

16. He noted that Canada had suffered damage under the 1972
Convention, that the USSR was 1liable and that Canada was
owed Lomponsatlon

17. He noted that there had been agrcement on both sides
that the USSR Cosmos 954 had fallen on Canada and was glad

to note that, while the USSR deniced liabilitcy, it was willing
to discuss the problem. ‘ R

18. The Canadian side was of-two minds. It attached importance
to both principles and payment. Canada was not looking for
charity, but for a just and cquitable compensation for damage.
All the Canadian expenses had been nccessary and recasonable,

and Canada was prepared to prove this. This was the esscntial
point as far as the Canadian 50v01nmcnt and Canadian public

were concerned.

19. Canada did not want to prejudice thec Soviet legal position.
But Canada attached importance to its own legal position and

did not want it to be prejudiced. Canada was preparced to submit
the matter to & third party. Whatever the outcome, Canada

would feel that it had contributed to the develapment of
international law. Canada could introduce, in other proceedings,
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evidence'of‘citizons and specialists.

20.  Mr. hvbacov said that he had listened to Mr. Legault's
remarks very carefully in which Mr. Legault had presented
Canadian material as the Canadian side saw it. There had
been scveral supplementary remarks made by Mr. Legault. The
Soviet side was willing to give a completc answer on the
mornlng of February 27, 1980,

ul. At this stage, the USSR opinion was different from the
Canadian position on the legal aspects of the matter. This

did not mcan that the USSR had not understood what had happened.
The USSR understood that when an incident of this kind occurred,
“onc could be properly concerned. When the U.S.A. had told the
USSR about. the possible re-entry of Skylab, the USSR had

also been anxious. There was no doubt that there was the

right of a sovereign nation to solve problems. IHc would like

to make it clear that the USSR and Canada understood cach

other in this regard, although the two sides had differcnt
viewpoints on the matter of Cosmos 954. The USSR must basc
itself on present-day spacc law. '

22. He stressed that the USSR side would develop its casc in
order to make things clearer. There was a need for con-
sultation on technical matters within the USSR Delegpuation.

A counter-argument wOuld be presented on lebruary 27, 1980.

253. It was agrced that there would be a further meeting on
}ebluary 27 at 10:30 hours.
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D AR . CONFIDENTIAL
P ' | February 27, 1980
GFF -
Negdtiations,be£weon Canéda and the USSR on

Canada's Claim for Compensation Due to Damage
Causcd by Soviet Satellite Cosmos 954

' fﬁlhlrd Meeting

_'1.”?1‘ The third meeting of the negotlatlons was held in the
-large conference room on the first floor of the Lester B.
'~ Pearson Bldg. - It opened at 10:50 hours on February 27, 1980.

Reply of the USSR to theuCanadianVStatement

2. . Mr. hvbacov repllcd to the statement of Mr. Lepault
made at the second meeting. : - '

3. The fall of a.space object in a foreign territory gave

i rise to rights and obligations not only on the part of a launching
' state but also on the part of the state in which the space object
landed Obviously, the norms of the international law of outer
space were based on a recognition of the right of a sovercign

' state to act WJthn its own territory.

4, Pursuant to the 1968 Agrcement, when a space object

of a dangerous and decleterious naturc fell in the territory

of a state, the latter should invite the launching state to

carry out operations for the detection and removal of the

space object. In this regard, Article 5(4) of thc 1908 Agrcement
applied. Also, the state of landing could carry out the opcrations
of detection and removal independently.

5. The 1968 Agrecement took into account the question whether
the launching state had been given an opportunity in an cflcctive
way to participate in the operation and ascertain whether there
was a potential danger of harm.

6. lHe then drew attention to a story in the Ottawa Journal
of February 27, 1980, in which it had becen intimated that the
‘U.S.A. had wished to get its hands on the nuclear reactor. Canada,
according to the story, had been stampeded by the U.S.A. in the
action taken. ' '

7. The satellite had landed in a sparscly populated arca.

8. The USSR side had already drawn attention to the fact

that, in the 1972 Convention, the expenscs of carrying out operations
to remove dangerous and deleterious material were not included

in the categorics of damage therein defined.  When the United
Nations was formulating the rules of international law on outcer
space, the question of expenditures had been specifically dealt

with in the Committee on the Peaceful Uses of Outer Space and

its Legal Subcommittece. At that time, mention was given to the
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possibility that search and removal operations might be carried
out without the help of the launching authority. It had been
stated, at the time, that a scarch for a space object which

had landed in the Pacific Ocean could involve a fleet of 100
ships and the expenses for such operations could be astronomical.
An operation could be carried out with much lcss cxpense if

more appropriate tcchnolocy was used. ‘ :

. 9H‘ : ‘Article. II of" the 1972 Conventlon prOV1ded for the Rule

of absolute liability, that is to say, no-fault. liability, or

© liability for risk. But this regime involved a division of risk.

‘;V‘One of the key elements of this regime was that there should

be concrete forms of damage for. whlch compensation would be’

. payable. The drafters of the 1972 Convention had so provided.
. Article I(a) referred to specific types of damage. Other types
.- of cost, including expenses for operations of search and removal,

were EQE included in Article I(a). The 1972 Convention Lontannod
a very clear-cut and definite listing of concrcte types of damage
for which compensation was payable. If there could be compensation
for other types of damage, why had. it been necessary to have a
definition of the term ''damage'?

10. The Legal Subcommittee of the CUPUOS and the CUPUOS had

" devoted much time to this matter.:  The USSR side remembered the

position taken by the CANDEL (the membership of which had bheen
changing), in particular, at that time. The CANDEL had wished
to have a limited and definite list of the types of damage that
would be eligible for compensation. lle referred to United
Nations document A/AC.145/C.2/1.27, sixth session of the ]Lydl
Subcommittee of the CUPUOS, Geneva, 1967.

11. ' The USSR side did not dispute that, during the scarch
and removal opelatlons, Canada had 1ncurrcd certain expenditures
and noted that, in the Canadian claim, there was a rcference to
expenses for the search for, and removal of, fragments.

12, The USSR had carefully noted that the Canadian claim
referred to Article XII of the 1972 Convention. But that Article
could not be discussed independently from the wholc contcxt of
the 1972 Convention, including Article I(a) which defined the
term "damage” If Article XII was analyzed, it meant that the
principle ol restitutio in-integrum to which the Canadian side
had also made reference, referred only to the amount of
compensation, but did not refer to the types of damage, since

the term “damage” was defined in Article I{a). [t was especially
in this context that one had to look to the reference to inter-
national law and the principle of equity. It was quitc natural
that the provisions of the 1972 Convention could not contradict
one another. If, in Article I(a), there was a limitation on the

~types of damage for which compensation was payable, onc could not

refer, in Article XII, to any type of damage. That would be
an absurd conclusion.

13. As ‘a rcesult of the landing of the fragments from Cosmos Y54,
it was alleged that Canadian territory had been rendercd unusable
due to possible contamination of drinking water and living recsources
It was a well known fact that right after the fall of Cosmos 954,
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the Canadian side had been notified by the USSR. The radioactive
" isotopes werc not soluable in water or gastric juices. The
Canadian side had been had been handed very exact information
_ about the solublllty of the path of Cosmos 954 1n the food
©+y . chain. . _ P v

14. " lle then rcférrcd'to a series of nows storics which had
- appeared in various Canadian newspapers during the first few
R months of 1978 :

gi?u;,-gif f Ottawa Journal January'27, 1978: the Minister of
- .+ ¢ Defence of Canada had emphasized that the Soviet
e satelllte had fallen 1n a reglon that was unpopulated.

ﬁ?fF:: § ' The Gazcttc (Montleal), February 3, 1978, stated that
vy Losmos 954 had not caused any damagc to Canadldn

"lhc Gazette (Montleal) chluary 13, 1978: ‘Therc
had been no physical damage in the sense of destruction
of Cdnadlan property. :

S . - The Citizen, May 20, 1978: 'A spokesman of the
v = Department of thurnal Affairs was quoted as
follows: '"We intend to show that damage was causcd,
~ but this is not so easy. It isn't as casy as wc
‘might think. Nobody was kllled There was no
damage to property.'

~The Montreal Star, February 28, 1978, also quotecd
the Minister of Defence to the effect that therc
were very few people in the contaminated area. The
Minister of Defence was then quoted as saying:
"Either these are radioactive fragments or the
largest deposits of uranium in the world."

15, As to the question of Soviet specialists, the Sovict
side had several times expressed its regret that the scarch

and rcmoval of the fragments. of Cosmos 954 had been carricd

out without the participation of such specialists, although

the Soviet side, in accordance with the international principles
of space law, had offered immediate help to Canada for the
removal of possible cou:equences due to the iall of such
fragments. »

16. . The Soviet Union also expressed its regrets concerning
the question of official notification about the location on
Canadian territory of the f{ragments of Cosmos 954. The noti-
fication had been made two wceks after Cosmos 954 had ccascd

to exist and much later than the finding of the fragments had
become known to the experts of other countries. Under these
circumstances, it was quite understandable that what Mr., Legault
had mentioned yesterday about the offer of Canada for a mceting
of experts, made in March 1978, had no mcaning whatsoever. [t
had been made at a timc when the operations had alrcady finished;
and this was corroboratcd by the fact thact American specialists
had already finished their work. The Soviet side could not
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'accept the thes1s that: the Canadlan side had not reLCJVLd cnough

. information from the Soviet side. According- to the evaluation

- of Soviet specialists, the Canadlan side had becen given all
‘information’ sufficient . for carrying out an effective scarch

+ -for the possible consequences of the cessation of existence of

Cosmos 954 over Canadian territory. He also recalled that the
~. Soviet side had officially c¢rawn attention of the Canadian side
‘. to certain quecstions asked by the Canadian side that referred
', to information that was outside the framework that was esscntial
for the protection of safcty, health. and sccurlty of people and

g;Athelenv1ronmcnt

!

:17 1he p051t10n Wthh the Sov1et side was now presenting,
in the light of its understanding of the norms of contempory
space law, was not unexpected. Sugh(an:approach was in con-

"5iform1t» Wlth 1nternat10nal law.

18.; " ‘He d1cw attcntlon to an artlclc by Profebbor Stephen
Gorove in the Journal of Space Law, ‘No. 2, Vol. 6, page 167
.where the-Cosmos 954 incident was discussed. Gorove was quite
clear in his conclusion-to the effect that the Soviet Satcllite

|'had not caused damage to property or pcople; and that the

- expenditures incurred as a result of p1event1ve Measurcs were
outside the scope of the meanlng of ”damabp" as deflncd in the
1972 Convention. S . ;

19 - The Sovict slde was rcady to take into account the cir-
cumstance that the measures taken by the Canadian had bcen

based on the concern of the population about the satellite
incident and the desire of the Canadian side to protect its
population f{rom any danger. The Soviet side wished to confirm
once more 'our willingness' to look at the possibility of paying
a certain part of the expenditures incurred by the Canadian side.
~Together, with specialists from the appropriate departments, '
the Soviet side was ready to carry out preliminary work in

order to define what expendlturcs were rcally involved.

20. ~ Mr. Legault wished to present his comments as thosec
-0f a-mythical Canadian citizen-~layman. -That Canadian citizen

- would ask'why a nuclear damage to Canadian territory was not

damage to Canadian territory. Was the loss of use of territory
‘not damage to Canada? Was not a population of 10,000 important?
Were the concerns of native pcoples to -be ignored? This was

the first time that he had been called upon to negotiatc with
the Ottawa'Citizen, the Gazette and Journal.

21. In 1978, Academician TFederov had mounted a v1g01ous'
attack agannst thc calumnies of the Canadian press.

22. He {found the Soviet argument somewhat specious. Because
~Canada had cleaned up the fragments, therefore, it had not suffercd
damage. The average Canadian would difficulty in understanding
this. The Canadian side had claimed expenses but only as a
measure of damages.
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“_23.' -+ The 1972 Convention seemed to be oriented in terms of the
‘launching state, sirnce, according to the Soviet interpretation,
the USSR was the one to determinc whether Canada had suffercd

damage. The loss of use of territory was damage.

24. If the law was, as stated by the Soviet Union, that
law should be changcd o -
25. The Canadian 51de did not share thc view of Professor
Gorove. The Canadian side was willing to put the Canadian view

to the test and to put it to an appropriate international body.

- One would:then find out what the law was. ‘He did not thlnk

that the law was as. descrlbed by the Soviet side.

f26.z -As to the article in the Ottawa Journal of February 27,

1980, the. last paragraph referred to criticisms that Canada

had gone too far. But almost anything that the Canadian
government did was critized. But therc werc.also criticisms

that Canada had not done enough, that Canada had not protected

the native population. -But the government must take its decisions
and must govern. R o :

27. .Canada was facing new dangers which, it was told, were
for the good of all mankind. = It was hard to belicve that when
radioactive mat01la1 was showered on. Canadlan torrltory, there
was no damave. ’

28. It was hard to know how to respond to an incident such
as the Cosmos 954 incident. Any government would err on the
side of caution in order to protect its citizens.  If a government,
did not, in such a case, err on the Slde of cautlon, the recsults
would be terrible. : '

29. A victim, by definition, was going to be worried, and

would be more worried than the one who had placed him in the
position of being a victim. Canada had been given assurances

that the material in question was not dangerous, but the schedules
of recovered debris showed that there was dangerous and even
lethal fragments. Native peoples do not have a Ph.D. in nuclear
physics and, on finding a piece of the satclllte, could have

-put 11 in th011 ‘pocket. . : o )

30 Canada had not been notlflod by the USSR that Cosmos 954
would fall on (anadlan territory. It had been so notificd by
the U.S.A. '

31. He had presented the layman's point of view since hc had

- already presented the Canadian legal case. He hoped that there

- would be practical grounds for a settlement. But a detailed

examination of the Canadian claim in the light of the legal
view presented by the USSR side made him wonder if such an
exercise would be useful. Canada was ready to explain and
justify expenses in detail. lle hoped that a solution was in
sight and that the matter could be resolved. He suggested that
Mr. Rybacov and he have a discussion as to the future proccdurc.
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' Further Commentq of thc USSR Side

C .32, Mx. hybocov had listened to Lhe counter- commentary of
‘?5Mr'fLegau1t with respect to what Mr. Legault described as '"'this com-
V:f;pllcatnd precedent'".; ;This was the first time in history that such an
" incident had occurred. Outer space law was of a specific

.~ nature.since it had been developed in the essence of a techno-
i .+ -logical revolution. <Political, economic and legal factors had

i oy

s~entered 1nto the develoPment of space law.

1' i
*oo,;f It was dlff:cult to approach thc problem from the point
; of View of the man ‘in- the street even though the problenm of the
R man‘;n the street waa‘one thwt could not be 1gnorcd :
v A [ ‘ i
34,0 If one . said that a convention was victim- OrlChqu it
should bc borne in wmind that not only a Soviet satcllitc uould
be 1nvolvod but also a Canadian satellite could fall on the Soviet
‘Union. "Morcover, private Lirms could launch space objects for
developlnw countries.~All" countrles Lould potentlally part1cxpatc
in space act1v1t1es.w;”'- S .

l

P35, Thele were no victims in the Cosmos 954 incident because
vooit had fallcn in a sparsel) populated area.

©30. " The main po;nt was that 1£ onc looked at the definition of
damage in the 1972 Convention, therc werc no victims since no

one had suLfexcd le&ally or physxpally

- 37, Hc recalled that Mr. chaultlhad said that the man in

- the street would not understand why Canada had not received
reimbursement for expenditures incurrcd and why there had not
been damage within the meaning of the 1972 Convention. But the
Soviet man on Gorky Street in Moscow would not understand why -
the Canadian government had refused the Soviet offer to send
specialists to provide a quick and efficient operation under the
direction and control of the Canadian side. USSR specialists
could have helped in a morc-efficient manner. He did not suggest that
Canada had been obliged to ask Soviet speccialists to come, but
the non-invitation on- *ne part o{ Canada had caused cxpenditures
to bc raised.

38. As to the remarks about Academician Federov's criticism
-of the press, that was a criticism of the Unlted States press
and not of the Canadian press.

39. He emphasized that those present were, first of all,
lawyers and obliged to deal with the matter before them from
the point of view of lawycrs, not from thc p01nt of view of

the man in the stree '

40. ~ The talks were business-like. The 19/2 Convention did
not undermine the sovereign rights of statcs
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L ‘Insofar as the: Commission was concerned, lt refleccted
the delicate balance found in the Convention about a delicate
matter. It was necessary to have a paticnt search for a

. solution. A combination of lawyers, technical persons and

diplomats could work on'-the matter. - Without prejudice to the

i legal position, it was nccessary to scarch for a constructive

solution. The problem could not be solved immediately.

Even international courts took half a year to deal with

cases. ;While one did . not want to drag out the matter, it

was necessary to show patience, paticnce and more paticence.
The: Soviet side had come with the idea of being patient,
discreet'and seeking a mutually acceptable solution. He

agreed to have discussions with Mr. Legault. These could .
be carried out in a friendly and business-like way and he:hoped
that, today, there could be an exchange of views on the matter
so as to determine in: what form the work would be continued

"tomorrow.. The sSoviet-side had come to Canada with the intention

of trying to flnd a bOHbtlULLlVG solution in the splrlt of

42. . Mr. chault sald that therc had been no individual
victims of the Cosmos 954 incident. This was precisely becausc
Canada had taken action in mitigation of damages. He recalled
that some radioactive debris had been found in a school yard.

lle recalized that the Claims Commission would only make a
recommendation. But, the Commission would base a recommendation

- on the law. 1t was for cach state to decide whether or not it

would accept a finding of the Commission as binding. Canada was
prepa1cd to acce pt a flndlng of thc LommL551on as blndlng
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L ‘“The' fourth meeting of the neyotlatlons was held in the

ijlarge conference room on the. first floor of the Lester B. Pcarson

HBldg It opcned at ll 00 hours on February 28th, 1980.

"jAgreemcnt to Hold DlSLqulonb on. Technlcal

Jand llnanc1al Matters :

f"f2;¥; Mr Jegault 1epocted on a prlvaue meetlng Wthh he had

;:had with Mr. Rybacov ‘on:the previous day, at which it had been
agreed that there would be a meeting of officials to study the

technical and financial questions ‘arising out of the Canadian

;- ¢laim. Mr. Rybacov conflrmed Lhe agrcement and the fourth
meetlng adJourned Lo
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‘March 6, 1980

! Negotiations between Canada and the USSR on Canada's
Lo ;jClaim for.Compensation Due to Damage Caused by Soviet
. . ;. Satellitc Cosmos 954 - ‘ _
L : ,

v i

L' Fifth Meeting =~ . . |
E-lf'lThe;Fifth.Meeting of the negotiations was held in the
;large conference room on the first floor of the Lester B.
il Pearson Bldg. ,It opened-at ;10:25 hours on-March 4, 1980.
. : ! N "I‘ ’ ' B N l:. ) ) ' r' o " 'A » ',»v ’ [P . .' :; ‘; s N B v : i
‘Statement of Mr. Legault - = - . {0 T .E

RO

i i
Y

20 Myl Legault wished to be sure!that Stage 2 had been
~completed before procecding to Stage 3. (Note:  Stage 2
had, consisted in a detailed examination of the Canadian
‘claim.) A question of principle might arise in rclation
to Phase 2. His colleagues had informed him that Mr.
Rybacov had indicated, in the Group of Experts, that there
was no necessity for the Soviet side to examine Phase 2
W costs, since, in keeping with the:Soviet note of May 31,

1978, therc was nothing to negotiate because the Sovict

position was that Phase 2 had been unnccessary. But the

-~ Canadian claim was not divisible and it would be impossible

for the Canadian side. to negotiate on the basis of Phasc 1
~alone. The Canadian operation was only one operation ecven
though it had been described as including two phases. The
Canadian operation was a single responsc to a single incident.
The reason for referring to Phases 1 and 2 was becausc of
the spring break-up which forced a hiatus in the operation,
Landing strips melted and roads on snow and ice disappearcd.

5.7 Without the snow, a more thorough scarch could be made

for fragments in populated areas, and this could be carried
out on foot, so that town-sites would have no fear of con-
-tinued danger. The facts spoke for themsclves.. The scarch

in Phase 2 produced 3,008 particles, all radioactive. Some
‘particles were found in a school yard and on a child's boot

in one case, in towns, in fishing camps, on highways and

near hunting lodges. Also, 7 beryllium rods had been found
~which emitted radiation of 20 roentgens per hour. Documentation
could be provided which would establish beyond any doubt that
Phase 2 was part of one comprehensive operation. The Canadian
claim was indivisible and the question now raised had not

been raised in the initial exchanges during the negotiations.
The Canadian side wished to ensure that an examination of
Phase 2 was completed beforc going on to Phase 3.
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ement of Mr. Rybacov

‘Ml. Rybacov sald that his. dclegatlon was compoqed of Marxist-
“Teninists and started from the position that all frontiers
;iand edges wexc moveablc in naturc. The two sides werc not
~talking here ‘where Phase 1 or Phase 2 finished. The aim
“was -to find the truth and a mutually acceptable solution.

i1 [1So |far, certain work had not been .carried out and the work
i [ywas belng tonductedion' a very comprechensive: Canadian claim.

jgﬁls side knew the Canadian side had, in its possession additional
,:jdocuments and, to date, documents had ‘only been examined on
‘""a selective ba51s in order to give ‘the Soviet side a general

ﬁ?xlmprcsblon of certain aspocts of the operation. His side

|, 1 did inot ;want -to go' the through ' the process of "nickel-and-diming"
1"butthad- ‘tried ito get an understanding ‘of the general approaches
iand 'tendencies of the Canadian claim, and to understand, in
principle, what was behind such and 5uch an-opcration. In

.. order to get.a full'picture, the Soviet side nceded more

~+information, but understood that nothing could be determincd
~with total accuracy.’ Possibly, that would require much effort
- and time. Nevertheless, -the Soviet side had come to certain
‘conclusions.' The Soviet side was not forcing anything on the
‘Canadian side but wished to draw to the Canadian side's attention
‘certain conclusions reached in the light of an analysla of the
Canadian operations in' the light of the Soviet Union's own experience
in 'the light of international space law as it now cxisted,
and in the light of information pertaining to this opcratlon
‘as it had come from different countries. He then procceded
to give his conclusions: (1) Certain parts of the Canadian
operation were unnccessary. The basic purpose of the operation
was to scarch for and remove potentially dangerous objects.
Some of the operation was not devoted to this purposc. (2)
Certain clements of the operation were not sufficiently and
rationally ovrganized. ~(3) In a number of casecs, there were
utilized an excessive number of personnel, equipment and
matériel. Morcover, a portion of the scientific scarch was
beyond the framework that was necessarily connécted with the
search for and removal of potentially. dangerous remnants of
the satellite. (4) There was an excessive use of aircraft
~and the total number of hours of aircraft use was higher than
what had been realistically required. Morcover, the method
of 'search used was not directly related to the search for
“fragments of the satellite, but was intended for totally
different purposes.: The Sovict side could not accept that
it was necessary to take aerial photographs with infra-red
equipment, since the utilization of that kind of equipment
could only be explained in the context of the interest in
the satellite by one of the neighbouring states (he probably
meant the U.S.A,). Also, there was an interest in the
character of the satellite (see page 68 of Annex C). (5) A
number of questions which had a direct bearing on the method
and character of the operation which had nothing to do with
the fall of the fragments of the satcllite had not been
answered by the Canadian side. The Soviet side did not
insist on these answers and did not dceny the right of the
Canadian side not to answer the questions. However, the
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".1'Soviet side took note of this. (6) The Soviet side noted
" 'i'that, during the operation, considerable work had been
. i carried out which had to do with transportation, packaging,
' analysis, and storage of objects which were found in the
region of the scarch, but which werec not radioactive. In
the; light of information given by the Soviet side, 97% of
"all) the objects removed and taken out were not radioactive.
J(7)| In carrying out the operation, equipment was purchased
,whlch did not lose its usefulness and, thereforc, in order
: to. be reasonable, only the amortlzatlon of this equipment
1(:i;T§should be considered. (8) As far as Phase 2 was concerncd,
: i}
!

' the| Soviet side took as a basis the Soviet note to the Canadlqn

' !

L .side  of May 31, 1978.- In that note, it was indicated, intecr

’gﬁ» o a11a that towa1d> the end of the operations of Phase 1 the-

N 'ﬁ‘ aloactlvc situation .on the whole of the territory that

' '7-had been scarched could’ already be said to pose no danger to

; - . the, populatlon This was corroborated by materials found

Vo ‘in. Annex E. (Note: "These materials were later supplemented

by the Canadian side.) On March 27, 1978, the last radioactive

fragment‘had been removed.  In materials prcscntcd by the

i Canadian side, it was stated that the sources of radiation

. discovered in April of 1978 had the same level of radiation
~as that of the natural environment.-- It was noted also that,

near the end. of Phase 1, American specialists had left Canada,

5. Taking into account all of the forcgoing conclusions and

on the basis of the analysis of sceclected additional material

which the Canadian side had present ed, the Sovict delegation

had determined that, in. its opinion, the total sum of expenditures
which had been inuurrcd as being neceSsary for the scarch and
removal of potentially, dangerous fragments of the spuacc obje
amounted to $2,119,280. It was to bc understood that the

Soviet side had only the opportunity of looking at sclected

items which the Canadian side had made available. On this

basis, there could not be a complecte picturc of all the operations
that had been carried out.. The conclusions were based on the

fact that the flgure &1ven was related to what'was rcally
~aecessary for'carrying out operations for search and rcmoval

of potentially dangerous ob)ccts. R

6. He rominded the mceting that'thc Soviet side was rcady to

compensate the Canadian side partially for the necgssary
cexpenses which had been incurred by 1t. lle understood that

~ the sum which he had stated was not itemized and, thercfore,
did not give a concrete idea of the way in which the Soviet
side had been thinking. Therefore, he would ask Mr. Zabozlacv
(their finance man) to give a concrete itcmization. Then the
Soviet side would listen to the Canadian side's opinions.
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7. MT. nbovlacv sald that the five Departments and

agencies had participated in the operation. He then procceded
to.give a detailed statement of amendments made to the
various figures put forward in the Canadian claim.

"National Health and Wclfare

_ig'. Instead of allow1ng the total costs of the purchase of
<. a.vacuum pump -and the related englne, there should ‘be allowed
“only an amort1zatlon factor of 10

" Atomic Enel&y Lontrol Board

'10.vlhc total sum calculated by thc bov1et 51dc was $103,593.

The new figures for some of the items were as follows: Travel,
$34,530; professional. and special services, $5,556; materials
and supplics, $1,190; equipment, §5,380 (i.e. 10% of total

cost of the cquipment); other expenditures, $620. The main
correction for the AECB was made under the heading of professional
and spccial 'services. The work carried out at the Whiteshcell
Laboratory was of a general character and did not have a dircct
bearing on the determination of radioactive danger from satellite
fragments. On the other hand, work carried out by NHW dJdid give
necessary information. Therc was also a correction concerning
photoglaphi expenses since it was not necessary to take photo-
graphs in order to’ establlsh the radloagtlvc charactcr ol the

‘satellite.

Energy, Mines and kesourc S

~11. Amendments werc made in respect of material and supplic

($3,465); - the ice auger (only 10% amortization being allowed),
Cesium sources which hdd a lengthy use ($l 142 being deleted)

-~ IBM magnctlc tape (reduction of $791)

Department of Natlonal Defencef

12. New figures given here were as follows: rations and

~quarters, $38,700; temporary duty, $104,000 (it being [felt

that five hundred persons were too many for the operation

and only onc hundred persons should reasonably have been
assigned to the operation); fees paid to agencies, $218,681;
aircraft costs, $1,013,000; materials consumecd, lost or
destroyed, $174,400; 10% administration of Department, $162,235.

*  These flgures would be subject to ver1f1cat10n by

Messrs. Jennings and Kelen.
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13 The correctlon for the cost of the alrcraft was bascd
on:the calculationsiof Soviet specialists. In their view,
a search 40,000 .square kilometres with intervals of 1,850 metres

“with alrcraft flying at a spced of 250 kilometres per. "hour

5hould have required 800 hours of flight and not 1892 hours
as stated in the Canadian documentation. The expenditure
for 800 flight hours amounted to $495, 000 1nstead of $1 779,000

'as Lalculatcd by the Canadlan side.

“y i

‘14 It was noted ‘that ‘some of the helicopters and aircraft

had,been used to make a survey. of the region with infra-red
rays and this was probably not called for. The purpose of

the: survey was to loécate the fragments of the satellite and,
from the technical p01nt of view, it was unnecessary to make

jan,lnfla red. survey.: - The Cauadlan side had been informed that-

onjre- cntiy into the atmosph re ‘satellite would be dceroycd

v15 Because of the excessive number of personnel involved,

part of the flight-time was not thought to be rational. irom
the: technical point of view, the'Baker Lake operation had

'no.meaning since it had. bcen carrled out on the basis of a

5 false hypothe51s. e

- At o

lo 1hc sum of $l74 400 101 matellals consumcd lost or
destroyed instead of $290,000, was established because some
of the objccts written off had already been used for 4-
years. - As to rations and quarters, the Soviet side quoted

a sum slightly less than the sum. in the Canadian claim. The
sum’ for rations used in flight was made in proportlon to thc
expense incurred f01 ‘aircraft use.

T

Closing Statements

17. Mr. Rybacov said that the Soviet side had come up with the
new T*gu1cs as a result of a study and analysis of the Canadian
claim and sclccted materials. 7The Canadian side might now want
to understand and digest what had been put forward by the Sovict
side.

18. Mr. Legault said that he was gratified and "dégu' at the

~statement of gencral and particular conclusions. He was

gratified because the Soviet sdide had given some concrete
indication of a wish to recach a practical and non=-prejudicial
solution. But he was "dégu'" because the concrete indication
~left the two sides such a great distance to travel before a
mutually auceptable solution could be reached.

for
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- Negotiations between Canada and the USSR on Canada's
1 Claim for Compensation Due to Damage Caused by Soviet
- Satellite Cosmos 954 L Lo -

bl sixth Meetingt vl

N N AT S L - !
?:ifpjﬁl;f The 'sixth meeting of the negotiations was held in the

.;j“{ﬁgi%lange conference room on the first floor of the Lester B.

}-%y?yﬁqueirsonﬁBldg,v!It opened at 15:50 hours on:March 4, 1980.

R N T T : o
if,.’witStatementfof Mr.-Legault in Response to Mr. Rybacov's
FolE ‘ ' ' T

P Statement at. the Fifth Meeting

f oL L o , . _ o

-k 720 i Mr. legault said that Mr. Rybacov had stated that the

N - basis for the Canadian operation was the search for, and removal
i cof,satellite fragments. - The whole of the Canadian operation
i was necessary, reasonable and justified. The basis for the

;&»'operations was, indeed, the search for and removal of, potentially
.1:dangerous and even lethal, objects. 'The basis -also included

' the restoration of Canadian territory to its original condition

‘ ~ .given the presence of potentially dangerous and lethal objeccts

. 1~ thereon. lence, all of the Canadian operation was necessary,

; reasonable and justified, and the whole of the Canadian claim
shared these characteristics. S B

.3.  He recalled his statement at the c¢nd of the fifth meeting
where he had expressed both gratification and disappointment.
He noted that the distance betwecen the two sides might be
greater. than appeared at first glance. On the onc hand, Mr.
*, . Rybacov had stated what were reasonable expenses and had

. ' stated that the Soviet position was to meet part of rcasonable
_expenses, : - R . ‘ o

" 4. Therc.was, however, a more fundamental and "troublesome
point to.be discussed. 'Mr. Rybacov had said that a series of
elements in the Canadian operation- did not relate to the particular
purpose of the operation. and that Canada had used a method of
search which was not- conceived directly for the search of
~pieces of the satellite, but for other purposes. Mr. Rybacov
had also said that this could be explained only in reclation to the

, intervention of the United States in the matter and the character-

t 1 - istics of the satellite. He, Mr. Legault, had said in his

. - general statement at the beginning of the talks that there
1.~ was absolutely no foundation for any suggestion-that the
' Canadian side had any objective other than that of self-protection
from danger caused by the satellite.- He wished to emphasize
3 this point. If Canada had wanted information, it would have
(. had other mcans of obtaining it, than having a satellite fall
H
{

on its head. e again repeated that what Canada had donc was
- for the purpose of self-protection in response to the danger
- from Cosmos 954. The action taken by Canada was for the purposc
.© " of restoring Canadian territory to .its original condition and
had been:taken for no other reason. This was a troublesome
o ‘ : ' 000563
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*,p01nt since he d1d not want to be Obllng to argue it from
Jts other cuttlng edge. S

g ;5. Thp Canadlan 51de hau given Lareful con51derat10n to ‘the

P p01nt< made by Mr. Rybacov at the fifth meeting and was

~iprepared to establish  that all operations had been nccessary
‘for the restoration of Canadian territory.

‘6. ¢ In this new field, it was difficult to determine what

was reasonable by objective standards. The victim who faced

ithe danger necessarily had to be the judge of the response

SRR E SO to be made to the danger which he faced. This was especially

. i true when the victim ‘was not 100% certain of the danger and
‘Ljfﬂ?when'the,informationiavailable to him was limited. Here, it

..'I... 'was most relevant to note that, before the entry of the satellltc,

E,,y ﬂ“there was a failure on the part of the Soviet Union to 'inform Canada

RN AR 'that the nuclear-powered satellite, Cosmos 954, was likely to
'ii._ﬁ‘re enter: the atmosphcre over Canada o o 1
SRS anada had asked ‘a series of questlons de51gned to 3551st
. in the search for the ‘debris and related to the chemical nature
1 of the power source, mass, operatlng history, the reflector
.., and shield and other parameters. ‘Questions had been addressed
"' to the Soviet side on January 24, 1978, ‘January 27, 1978

‘and February 8, 1978. The Sov1et rep]y on January 206, 1978

‘had 'stated that the power source included uranium enriched

in U235 and that the core was designed to disintegrate into

tiny particles (which, indeed, had appeared not to have been

the case) whose level of radioactivity would meet thec levels

of International Radiological Commission. Later, this was

proven not to be the case. On examination, many of the particles

-had been found to be sufficiently radioactive to introduce a

risk of danger to human beings and wildlife. A Soviet note

dated March 21, 1978, advised further that the satellite's

power source 1nc1uded heat-emitting elements of a beryllium

‘reflector. = This note had arrived after Canada had dlscovcrcd

that berylllum rods had not dlslntegratcd '

v

8. On May 31, 1978, the Soviet 51dc had confirmed to Canqda,

..in reply to further qucstnons, ‘that all of the beryllium rods

. had been found. Meanwhile, the Canadian scarch had becen

" -proceeding because these items were dangerous and Canada had
no available knowledge of their, number. Even in March, 1978,
the Soviet side had referred to the design of the satellite as
providing for disintegration which would result in the toLal
destruction of the active zone; but this information was
Frov1ded when beryllium rods had been located and when particles

ad been found over thousands of square kllometers

9. The Soviet side had said Lhat ‘the so- called Phasc 2 was
not dangerous. But during that phase, there had been recovered
an additional 3,008 radioactive particles and 7 beryllium rods.
Some of the debris had been found in'.the school yard as late '
as August 1978. : .

10, 0 At the fifth meetihg, Mr.'RYbacov had referréd to Anncx E
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'to the Canadian claim and had based his approach on. the Soviet
‘note of May 31, 1978. The position taken in that note was
‘that there was no danger of rad10act1v1ty in the whole territory.
.But,"even now, even with hindsight, it 'was evident that these
,assurances d1d not correspond w1th the facts.-

fll.| It was 1mportdnt that there be no mlsunderstandlng about
'Annex E to the Canadian claim.- In the light of the possibility
that ;there might have been some misunderstanding, the Canadian
'side ‘had prepared three additional notes to the Annex and

had .indicated some information in the main body of the Annex.
‘These additions or notes, sworn in compliance with the usual
Canadian practice, and a copy of the revised:affidavit would

. .be supplied to the Soviet side. These items:were relevant

.toipoints raised with respect to Phase 2 and were also relevant

to ‘the suggestion that 97% of the particles recovered had not

- -been’ radioactive -or in excess of permissible:levels. As

.. indicated in additional note 6, all particlesvwere radioactive

!except Hit Number NLlO 1

12, Add1t1on11 note 7 to Anncx E also 1nd1catcd that whercver

a hlt number indicated that information on rad10act1v1ty was’
not available or was blank, that did not mean the.particles
were not radioactive. . Informatlon had not been available on
the date on which the affidavit had been sworn, or clse, in
some cases, the hit number lncluded numerous particles and it
would have been too Lompllcatcd to 1nd1cate tne radioactive
fields for each particle. : :

13. Note § indicated that the radioactive fields for most of

the particles recovered in Phase 2 had been determined and
added to the main body of the affidavit, since, at the time
the original.affidavit had been prepdrcd the information
had not been recelved ' -

14, It was easy to be wise after Lhu event. However, he
believed that an impartial and objective third party would
agree that the means Canada had taken had been reasonable
in the circumstances existing at the time. He would go
further. It was reasonable to believe than an impartial
and objective third party, even with hindsight, would agrece

.that the measures taken by Canada had been reasonable and

necessary and had been directed-to the purpose of recovering
and removing dangerous and even lethal particles. It was

not just a questlonable potential danger, but actual danger.

~Canada owed a duty to its citizens and to itseIl. Canada had

had to make difficult decisions in response to that duty.
Canada now considered that the USSR, in the light of the
Liability Convention, owed a duty of compensating Canada

-for the entire Cdnadlan claim. Before returning to that

point, he would call upon Messrs. Jennings and Kelen to
respond to some of the more particular conclusions that
had been stated at the fifth meeting. Mr. Jennings would

000565

e Document disclosed under the Access to Information Act -
Document «divulgu_é envertu de la Loi sur I'accés & I'information



‘.
v

!

Document disclosed under the Access to Inforination Act
ocument dlvulgue en vertu de la Loi sur ' acces al mformatlon

" address the suggestion that there had been an excessive
" number of alrcraft and an cxce551ve numbcr of- flylng

hourb- X L o w0 T Lo
; ; ; . ST R vf. -

Statcment'of Mr. Tcnnlngs"

15 Mr. Icnn1nqs empha31zcd most strongly that every alrcraft
" hour tlown in the operation had been either directly related

i,to the search for and‘:removal of dangcrous objects, or
'vgfhad been used in support SerVICeS.g._}

! lGl Hc d1d not understand tho reference to 1nfra red photo-

. graphy in Mr. Rybacov's statement at the fifth meeting and.
“amplified by Mr. Zabozlaev, .the latter hav1ng referred to
,'hellcopter‘ using infra-red photogzaphy in the search. - At
no time. was- infra-red cqu1pmcnt used in any Canadlan aircraft
.‘durlng thlS op01at10n. _ _ v:J_‘g__ v

b

'.f‘l7 Mr. ZabozlaeV'had suggested that only 800 flying hours

- Lake.

would have been necessary for the search along the satellite's
track. However, Canada contended that the actual time on

task reprcsented only a small part of the total time flown

by Hercules aircraft at the time. In order to conscrve {lying
hours, a‘decision had been taken carly on to recduce the corridors
from thirty miles to sixtecn miles. ‘At thc samec time, a decision
had been taken to eecase the search in the three castern scctors

. of the search area.. It must also be realized that, in addition
~to‘conducting the search, the Hercules aircraft had escort dutics

(with respect to helicopters) and had to transport personnecl
to various sites, for example, Yellowknife, Baker Lake, Cosmos

P

18. The next point was concerned with what Mr. Zabozlaev had
said to the effect that the. operation at Baker lLake had no
meaning. But Baker Lake was just a few miles from the castern
extremity of the search arca. It had been necessary to conduct
a ground scarch in the community of approximately 900 pcople

in order to ascertain whether or not there was a danger. As
soon as it had been determined that the arca was safe, the base
had been moved to Cosmos Lake. All of the DND flying hours
were justified and all personnel and materlel ‘werce justified.

19. ic departure of-the Americans from the operation had

. nothing to do with the termination -of the operation as perceived

by the Canadian government. As more Canadian resources had
been brought into the operation, 1t became possible to rcle case
United States  resources.

'Statcment of Mr. kelen‘re ALBCB Coéts

20. On page 51 of Annex C, the claim of $260,000 was for
laboratory analysis carricd out by Atomic Energy of Canada
Limited. This analysis had bee en absolutely necessary from

the health and safety point of view as well as for the cffcctive
continuation of the search. The analysis was neccessary for
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" health and safety because all of the radioactive material
.- could not be-identified in the field, e.g. tritium. It
-was also essential, and this could only be known by laboratory

analysis, to have 1nf01matlon on the activation and fission
products which existed in the debris. Only with this infor-
mation could the half-lives of the radioactive nuclecids be

. determined.. It was essential to:-determine the length of time
during which the danger would continue to exist. Also, the
‘rate of dccay which was measured in curies had to be dcter-
.mined. This could indicate the magnitude of the hazard.

i Further, the chemistry of the debris had to be assesscd in

order to dectermine the behaviour of the debris in the environ-

“t.ment. The toxicity 'of the debris had to be analyzed. DBeryllium
- is toxic. The density of the particles had to be determined

! in order 'to ascertain their behaviour in the environment.

'fFurthc1, it was necessary to ascertain the solubility of the

particles in order to ascertain their transportablllty in

‘the:environment. In~particular,:the Whiteshell analysis

had been necessary to-determine . solubility because of the
presence of particles 'in the snow.: The National llealth and
Welfare solubility-tests were d1f£e1ent since. they had been

«spec1f1cally dlr Lted to 5astr1c JUlLCS.

" 21. But” thc_analybjs had also beecn ' RCLLbbdry with respect

to the continuation of the search, so that Canada could
identify what debris might still exist. The Whiteshell
laboratory had been used because. it was relatively close
to the NWT and had all the expertise necessary for the
safe handling and storage of the debris. Agcordlngly,
the Canadian claim in Phase 1 for $260,000 and in Phasc 2
for $197, 000 was ncce§sa1y in V1cw of thc abovc-mcntxoncd
purposcs. ,

22. On page 4, the clalm £01 the cost of equ1pmcnt was $53 800,
while the Soviet side had allowed only 10%. As to the

~containers for which a figure of $24,500 was shown, some

of these werc still in use for storage of the ‘Cosmos debris
and. Canada had no use for the others. They had been purchased
only because of the Cosmos incident. Moreover, with respect

to other cquipment mentioned on page 54, the 10% depreciation
~allowance offered by the Soviet side was not realistic beccause

this equipment had been subject to intensive use under weather

"conditionm that had abn01ma11y affcctcd their depreciation.

: 23.,1he Soviet side had Ofielpd nothlng for the cost of
~developing the film. ($11,491) indicated on page 53. But

this had bcen a necessary expense since, before every fragment
had been removed from its place of discovery, it had been
photographed [in order to have evidence] in casc the Soviet

~Union continued to maintdin that no fragments had survived
‘Te-entry. These photographs werc neccessary for the orderly

handling and identification of-the recovered debris.
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24, The‘tldVélvcxpCﬁses mentioned on page 48 had been
~justifiably incurred.and the Soviet. side had given no

:Statement of. Ml{ chault

, reason ﬂn‘axbltrallly reduc:ng thc clalm by approx1matcly
- $10,000. : o

; Co o

. f."

25, Mr Lchault said. that he had already 1nd1cated the

. Canadian readiness to establish that all of the Canadian
.operation had been:necessary, reasonable and justified
in the light of .the danger that ‘Canada had faced and

‘the damage that Canada had suffered, and that the entire

. Canadian claim shared these- character;stlcs. In other .

words, the Canadian claim reflected 'expenses that were
relevant as a measure of the damage which Canada had

~suffered. © He could not agree with the division of the
' . claim into one part that was negotiable and another part

‘that: was non- negotlable.' ~Canada was looking for a

7,pract1ca1 settlement. 'The Soviet side would understand -

--that Canada would have difficulty with any unilateral

determination of what was reasonable,: nccessary and
justified, 'or what was to be paid.or not to be paid.
Such. an. approach would be too far removed from pr1nc1pl
and too lax away from Lhc leblllty Convcnblon

'20. He und01bt00d that thcrc werc,dlfferenccs between Canada
and the Soviet Unioniwith respect to administrative structurcs
and procedurcs and with respect to their perceptions of the
Cosmos incident. These could lead to honest differences of
‘opinion and‘'Canada was prepared to negotiate on that basis.
Mr. Rybacov had rightly pointed out that neither side. could

~imposc a bOlUthH, -hence, it was necessary to find a solution

together

27. In the light'of‘the preSeﬂtation'of the Soviet side
at the fifth meeting, and in the light of differences
which he could understand and appreciate, he would like

~to respond to the critique of the Soviet side made at

the fifth meceting and the suggestion of the Soviet side
as. to what was .recasonable:. and necessary. For this purpose,

- he would ask Mr. Jcnnlngs to- outllne thc Lanadlan point

‘of view.

FA
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'Statement'OIZMr Jennlnga in Reply to the Analy51s of

the Canadian €1de Madc by Mr. Zabozlaev

78 .M ]ennlngs bald that the Canadldn clalm had been bascd

“i on an‘hongxt and fair appraisal by Canada of the costs

relating to the recovery and removal of the satellitc debris.

- However, as an expression of goodwill, and in order to emphasize

the ‘desire of the Canadian side to recach a just and reasonable
settlement” of the claim, Canada was prepared to make certain
compromises 'in relation to the statement of Mr. Zabozlaev. The

ot ' Canadian side'would do so in spite of the firm belief, as’
: ,;expressed by Mr. Kelen, that the- clalm for compensatlon hdd
T bccn substqntlated in every case' ‘

NI L ST

'ff29 ‘Hc thcn 1eferred to Anncx C whlch contalned a schedule of

costs for Phase 1. He would identify the areas where the

i

330 Page 96 - Ice~auger, reduced:to '$230; :‘ceSium'sources,

reduced by 50° to §571. Page 97 - matcrlal purchased from

. A, Crawford, reduced by 50% to $9,328; material purchased

from Carrol_Electronics,;reducedfto $6,301.50. The Canadian

side was not prepared to reduce the amount for equipment

purchased from Data Gen since consumable parts were involved.

SV NHW

©+ . 31. Page 130 - Reduced the vacuum pump and all its parts by
- 50% to $238. ' R : o R _

ALCB

32. Page 51 - The Canadlan side was prepared to eliminate

v‘ from the claim for salaries, §164,621. Page 53 - Canadian

side was prepared to reduce the clalm of the N.W. Colour Lab

~Limited by 50% to $5,746. Page 54 - The Canadlan side was
'prepared';o”reduQC-;he’cost by 50% to $26, 901

" DND

" §3, 000

33 Page 112 - The DSS service charge could bc reduced by

34, Pageulozu%iThe'Canadian side was prepéred-to'eliminate the

10% charge for DND administration in the amount of $336,979.

SS.AHe then turned to Anhex'D - Schedule of Costs-Phase 11.

On page 5 of AECB's affidavit, the amount of $197,695 for
the ALCL's salary costs could be reduced to- $118, 0617.

36. DSS amount of $14,641 for accounting services could be
eliminated. Also, the amount of $11,186 could be eliminatcd
f01 the item for Env1ronment Canada - Fishcries and Marine.

37. On page 6 oi Annex II to the AECB affidavit, the amount

~shown for scientific services of thc AECL could be reduced

by subtracting $1,180.
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'38 On page 8 of Annex IT to the AECB affldaV1t “the amount
of $336 could be climinated for the National. Research Council
and the amount of $701 could be: ellmlnated for DSb ;

. ,“..; [
39 On pa&c 9, undor Matclzal and Supplles, the amount for
Northwest Colour Labs could bo reduced by SO” ‘to $1, 524

‘ N ' e n'

5‘40 ‘On’ page 10 the amount shown for 'DND - for photographlci
' support could be reduccd by SO” by substlactlng $1 119.

41 ‘ It was 1nd1cated that the Canadlan 51de was prepared

to. reduce the amount for equlpment by 50“ by subtractxng
$59,62 8 ,i',;",;- ”ﬂ_ . .ay Pl '
i . - i : R O ) ,:-..f, o . Sy . . S
e : ,,“' ] I }

4z, On page 14 theitotal amount for. all othcl expendltureb

could be reduced by‘ ;000. - - f-y;w : H} . -

Lo

43 He then xeturned to the DND affldaV1t in. Anncx D :The

1

. Canadian side was prepared to ellmlnate the ‘cost of DAD

1 admlnlstlatlon by 5ubtract1ng $8 041 e --f_

I

'44 The tota] amount of adgustments to tue Canadlan claim

-'?_;would ~therefore, be '$776,146, and these adJustments to

the ‘total claim left-the clalm amount to rcad $5,249.937.
He rc-emphasized, that all of these costs were Justlilcd

. and they represented extra costs. incurred by Canada. However,
“in order to arive at a practicadal. and negotiated settlement,
the Canadian side was plepared to mak -this expression' of

'fi_ goodwill.. ;~*r~ : <»wfw

45, Mr. lcgault Hald that at thls p01nt a lawyer would normally

rest” the casc. llec thanked the Soviet side for their courtesy

and: patience. This-adjusted claim by the Canadian sidec
- represented a compromise without prejudice. It was a sum

to be paid by the Soviet Union and not to be shared by the
two countries. It was an attempt to bring thc two 51dc>
Vcloser to a mutually agreed settlement N

" 46. xMr. Rybacov thanked Mr. Legault for his comments and for

all:the comments made by the Canadian side concerning the

f’COmments of the Soviet side made at the fifth mceting.  The
~Soviet side appreciated the fact-that the Canadian side haq

- .also found it pOb%lblC to makc ‘the gcsturc towa1d» further
".-progress.. o . o

47. The prescnt 51tuatlon was that both 51des were far from

~ one- anothel. "He, also, was somewhat disappointed and somewhat
- gratified. Hc was dlsapp01nted because - the-two sides were

so far apart, but gratified that during this short first stage
of negotiations, there had been a movement forward on both
sides. He had paid attention to what had been stated by Mr.

- Legault with respect to the claim presented by the Canadian

side, although all the information necessary had not been
provided, 'Also, the Sovict side would have to study in grecat
detail the addltlonal 1nformat10n presented by the Canadlan
side. : .
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‘48 ‘He emph3512ed the’ need for patience 1f a pragmatlc solution
‘was to be found. That was the only: possible solution for the
_question before the two sides. If one was going to look for
v}, - .other forms of solution, :then the problem could only bheconme
.l ‘more complicated or impossible since it would be quite natural
oot for both sides to be defensive and.cover themselves with
: Jj,.‘e;prlnc1p1es. In this;case, no solution would, in fact, be
o ‘achieved.  Therefore, he attached great practlcal 1mportance
to the plesent negotlatlons.
.vu9 He stressed once ‘more that 1t ‘was very 1mportant Eor the
Sov1et delegatlon that the: Soviet Union had not been able to
“'take part in- the 0pcratlon. But -he also stressed once more

1 'that he quite agreed Wlth the Canadian: side ;and did notr quarrel
e wlth this, < since itiwas .entirely the right '0f Canada to invite
or not’ to invite :the ‘launching state.  But the' Soviet Union took
.. the stand that, in international space law, the principle was
- reflected that if a third government was invited, the launching
¢ = .state had a prior right to take part in a matter involving its

;1 OWn space object. ThlS was a vcry 1mportant c1rcumstance. '

a4 menvmn—a i ek s e

H
v -
! i

v

'7150 He qulte opcnly stated that he could not understand the

" 'situation where a third party was invited when the launching

. .state was not invited.  Representatives of states werc :invitcd

-to military manoeuvres ‘and there was no question herc of military

.. manoeuvres, ‘but of search and recovery relatlnu to a spacce object
.-+ . which had fallen because of an accident. The. Soviet Union attached
-7 the greatest importance to this circumstance and not only '
'in the context of the case of Cosmos 954 but also in the broader
context. He wanted to. ‘repeat that ‘this Jrgumcnt»was bascd on

the standards of space ‘law.s B '

51. He agreed that a pragmatlc solution had to be found. Insofar
as Mr. Legault had touched upon this question,. the Soviet Union
was ready to cover certaln expendlturcs of the Canadlan side,
‘even if only partlally '
..52. The Sov1et 51de was‘SQtisfied that, even though the positions
. were far from one another, it noted that, in the case of the
~present ncgotiations, a very noticeable step forward had been
‘made. - The Sovict side was ready to carry on with constructive
negotiations at a time and in the form which might be convenient
to the Canadian side. _It could be a discussion as to the best
. way to continue the work. He expected that each side would
~examine with great attention the opinions and statements made
by the othe1. Both 51des w0u1d sleep on the mattcr and continue
" their work. - = v .

©53. Mr. legault said that it was nccessary:-to bring the intervals

‘- closer together. He-agreed that if one began to explore other

- forms -of solution actively, this might make a ncgotiated solution
o “more difficult. But both sides wanted to preserve their positions
+  -and not give them away in advance. The next meeting would be
.+ -at 10:00 hours on March S5, 1980. ' e
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:_i'fi_ Negotlatlons between Canada. and the USSR on Canada S

Claim for Compensation Due to Damage Caused by SOV1ct
'4‘, Sate]l:tc Coqmos 054 ‘ : . ,

B ,('ui‘ﬁ'-: o S
jja ;2E;Seventh‘Meet1ng

'ﬁ ‘l" The ‘seventh meetlng of the negotlatlons was hcld in the
~ large conference room on:the first . floor of the Lester B.
Pearson Bldg It opened: at 11:00° hours on March 5, 1980.

1.

i
,' "
?%? 8 ,Statement of Mr. chault*i'f. m?gf?f g"if, d{§°-‘. _f‘
| o .
}

i !' 2 Mr Legan]t sald that both 51des were stlll far apart.
: ﬁjﬁ lhe Canadian side had made a genuine cffort at the sixth
'?ijf _meeting to take intoaccount the comments of the Sovict

‘ f-:?x‘ experts. . There was.no fat in the Canadian claim and there
.+ was nothing more that could be taken out. The Canadian side
. ‘would make every eifort to ensure the success of the nego-

: ‘tiations.. However, it seenmed that it would be necessary. to
' “have a second round and, in contemplating that, the Canadian
% oside rescrved all its rlghtq under the Llablllty Convention
Wi cand undexstood that the Sov1ct 51de reserved 1ts Tights.

R f'g3.- He suggestcd that ‘a JOlnt communlque be prepared since
‘ . there would be a lot of questions from the press. e then
~read the paper -attached hercto, called "Agreed Minute".
This draft had becn prepared from the Canadian point of
view and he knew that there would be suggestions from the
‘Soviet point of view. “Acopy of the text was handed to
~ Mr. Rybacov. SO e o ' :

‘Statement Of?Mr vaacov

.4, Mr., Rybacov 5hared Mr. Legault s evaluatlon of the ncego-
C }v tiations. The question was not an easy one and the problems
complex,- but each side had made great efforts to understand
‘and study the problems encountered by the other side. The
- gap between the two sides was rather wide, but both sides
had shown a- d0§110 to move forward 1n the search for a
solutlon.g';7 S : g '

t

B

5. He noted the fact that the Canadlan >1de reservcd its
11ghts under’ the Liability Convention with respect to the
'second round. The 'Soviet side also reserved its rights under
.~~~ .- the liability convention and under the principles which were
B 1nc1uded in “the conventions and agreements. which regulated the
acts of governments in the exploratlon and usc of outer space.

1

6. As to the paper whlch had been handed to hlm he understood
~that it would be given to the press. He was in favour of

- the least formality possible and had a preference for having
‘no formal >tatcment He was grateful that the Canadlan side

St
B ]
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had shared the draft w1th the SOVlet 51dc and had asked
for .an 0p1n10n on: 1t A 1_‘; o AQ: g _ ' :
y % = _ : , R ,
7 He thanked Mr. Legault and External Affalrs and thc
Canad:an officials for their very constructive and frlendly
attltude durlng the talks and notcd the business- like !

+ character of the negotiations. His delegation had also
enjoyediithe stay,lndOttawa., The: two 51des could discuss

hfthe form- and. date of the. next meetlng - He promlsed a warm -
Con w;lcome,ln Moseow should :the meetlng be held there.‘

H

B RS

1t
R
3
V

i i '.":.f\:v

]'8 Mr. Legault saldgthat he: was qultc prepared to dlscuss

, ‘the question of: thc;301nt communiqué a littleilater: and
viwastprepared .to seeelmprovements. There had been two |

‘occasions when he had signed joint protocols with Soviet

authorities. It: might not be necessary to give.such al

‘document to the press.. The essential point was that the

sides could base themselves on the document when decaling :

;+with the press. It was-:useful to "have an agreed press|:
“:1line since each side’ would know in -advance what it -
i *.would say to the press. He thanked Mr. Rybacov for his

“kind words and was sorry that it had not been’ posslbICf

" to -conclude the negotiations in Ottawa, when the time

.was particularly appropriate for a- eettlcment and also. it

- might have been useful to- &1ve an example to:the world at
“large of a prompt settlement in the field of space law.
- 'Unfortunately, there might bc more such incidents in other
" parts of the world. ' Today, for example, Canada was sending

a brief, factual note to the Embassy of the Soviet Union

in Ottawa, stating that, in September 1979, what was helieved
“to be a piece of a Soviet satellite (bcartng Cyrillic lettering)

had been found in Canada. He suggested that"the second

- round take place durlng the period'26~30 May,‘1980

9. Mr' Rybacov then revelted to a: dlscu551on :0f the Agrecd
Minute and wondered if it could not be entitled "Statement of

- “the ;Chairman" who, of ‘course, was Mr. Legault. It could
"possibly be a statement of heads:of both delegations. But

-, 1t should.be understood that the .document was-one of an inner

. character agreed between. the two sides. He preferred a short
j’;_document and suggested certain amendments. . He did not wish

.~ 7 to sign the:document. . Nor could:he" agree ‘with the "without
vw;prejudlce” fo1mula 51nce that 1mported ncgatlvc cltmcnt

o 10 Mr Lo&ault then w1thdrew the document 'ff'

11, Mr. Rybacov suggested that the dates of Junc 2-6, 1980

would be more convenient for the.Sovict side for the sccond

-round of negotiations. The meeting adjourned after gifts

~had been presented by External Affalrs to the members of the
- Soviet 51de _ e : .
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OTTAWA March S 1980

H
ommence nego
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DRAFT

February 27, 1980

Proposed terms ol settlement ad referendum

1. The Government of Canada and the Government of the Union
of Soviet Socialist Republics have, in an atmosphere of under-
standing and goodwill, agreed to settle the total claim which

the Govc;nment of Canada has made [for damage allegedly causcd
by Soviet Satellite Cosmos 954]* for a lump sum payment to the
Govermment of Canada by the Government of the Union of Sovict

Socialist Republics of dollars.

2. The Government of Canada on its part will not further
prosccute its claim and will recognize this paymecnt as being

in full and final satisfaction of its total claim |[for dumage
allegedly caused by Soviet Satellite Cosmos 954]*%

3. This scttlement has been arrived at on the condition that
1t be without prejudice to the lcgal and factual positions
maintained by the partices and without prccédcntial'cffcct.

4. - The two Governments rccognize that this agrecment
constitutes a compromisc scttlement of the matter considered
a solution cquitable and just to all interests concerned.

5. If either or both CGovernments fail to approve the proposcd
settlement within days of the initialling of these terms of
settlement or if, within days of the approval of thc terms

of scttlement by both parties, the Government of the Union of
Soviect Socialist Republics fails to pay the amount specified

in paragraph L above, the Govermment of Canada rescrves the
right to invoke Article XIV of the Convention on lnternational
Liability for Damage Causecd by Spacec Objects and to rcquest the
establishment of a Claims Commission which request shall, by
and with cffect from the date of these presents, be deemed to
have been made by the Government of Canada [in compliance with

Article NIV aforesaid].

*In conncction with the entry ol components of Soviet Satellite
Cosmos 954 into Canada
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- CONFIDENTIAL

NEGOTIATIONS BOOK

Canada/USSR Negotiations: COSMOS 954 Claim

(February 25 - 29, 1980)

‘A/ /ﬁln
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Cahier des négociations

" Tndex

Membres de la délé&gation du Canada.
Membres de la d&lé&gation de L'URSS.

.

Introduction: La négociation diplomatique.

-~

Liste des documents & l'usage des négociateurs canadiens.

Commentaires des directions concernéees par la négociation
Canada/URSS sur la réclamation COSMOS 954.

Working document on legal questions.

Brief of Evidence.
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Délégation canadienne

M. L.H. Legault, Directeur-gé&néral
Bureau des Affaires juridiques,
Minist@ére des Affaires extérieures (992-2728)

M. R.W. Burchill, Directeur,
Direction du droit &conomique et des traités
Ministére des Affaires extérieures. (992-1940)

M. A.P. MclLaine, Directeur,
Direction de l1'Europe I (GEA)
Ministére des Affaires extérieures. (992-5303)

M. F.J.E. Jordan, c.r. Directeur,

Section du droit constitutionnel, administratif
et international,

Ministére de la Justice. (992-3206)

Dr. G.F. FitzGerald, c.r.
Minist&re de la Justice. (992-~3260)

Dr. W.K. Gummer,
Commission de contrdle de l'énergie
atomique. (995-5909)

Lieutenant colonel R.S. Jenning,
Ministére de la défense nationale.

M. Michael Kelen,
Ministére de la Justice. (995-9650)

M. A. Farand,

Direction du droit &conomique et des
traités, .

Ministére des Affaires extérieures (992-2486)

Membres adjoints

Capitaine (M)Michael Barrow (DMOPR),
Ministére de la Défense nationale.

L. Col. D. Brian Murphy, (DLAW/C),
Ministére de la D&fense nationale.

M. G.B. Knight, 7
Commission de contrdle de 1l'énergie atomique.

M. J.F.D. MacIsaac,
Ministére de la Justice (CCEA).

Me Geoffroy Birtz, C.R.
Ministére de la Justice (Environnement)

M. Brian Swartz,
Ministé&¥e de la Justice.
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DELEGATION DE L'UNION SOVIETIQUE

M. Yury Mikhailovich Rybakov, Directeur,
Direction du droit et des traités,
Ministére des Affaires &trangéres de 1'URSS.

M. Yury Mikhailovich Kolosov, Conseiller,
Direction du droit et des traités,
Ministére des Affaires &trangéres de 1'URSS.

M. Valery Federxrovich Smirnov,
Institut de la recherche scientifique
de 1'URSS.

M. Vladimir Nikolaevich Zabozlaev,
Minist&re des Finances de 1'URSS.

M. Oleg Nikolaevich Sadikov, Professeur,
Institut de la recherche scientifique de 1'URSS.
(Ministére de la Justice)

Mlle Liudmila Pavlovna Pichugina,
Minist&re des Affaires é&trangd@res de 1'URSS.
Secrétaire de la délégation.
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COSMOS 954: La négociation diplomatique

La réclamation pour les dommages causés par un objet
spatial est présentée a 1'Etat de lancement par les voies diplo-
matigues. Lorsque les dernig&res pi&ces justificatives de la
réclamation sont remises, un délai d'un an comnence a courir;
durant ce délai, les parties essaient de parvenir & un réglement
par la voie de la négociation diplomatique. A l'expiration
du délai, une des parties intéressées a la faculté de requérir
que d'autres moyens .de réglement soient mis en oeuvre, c'est-
d~dire qu'une commission de réglement des demandes soit
constituée.

L'idée que 1l'on retrouve dans la Convention sur la
responsabilité d'engager des discussions diplomatiques préalablement
-a la poursuite d'autres formes de ré&glement avait été érigée il
Yy a plusieurs années en "condition de recevabilité& tenant a
1'existence de la réclamation". La C.P.I.J. dans 1l'Affaire
Mavrommatis avait reconnu qu'il &tait nécessaire qu'un différend
ait été clairement défini au moyen de pourparlers diplomatiques
avant qu'il ne soit possible d'intenter un recours en justice.
Les négociations diplomatiques ont pour caractéristique la
discrétion et la souplesse; elles rel&vent avant tout d'un
exercise politique. Comme le mentionnait la C.P.I.J. dans
1'Affaire Mavrommatis: "La Cour ne peut pas se dispenser de
tenir compte, entre autres circonstances, de l'appréciation
des Etats intéressés eux-mémes, qui sont le mieux placés pour
juger des motifs d'ordre politique pouvant rendre impossible 1la
solution diplomatique d'une contestation déterminde." Ce
caractére particulier de la négociation diplomatique devrait
mettre en garde les Etats qui s'y soumettent contre une
emphase trop prononcée pour l'argumentation juridique 3 ce
niveau, surtout si l'on considé&re que des engagements pris
lors des né&gociations pourraient géner 1'Etat responsable
lorsque la cause en viendrait a &tre présentée 3 une Commission
ultérieurement.

La négociation diplomatique directe est le mode le plus
simple pour parvenir & un r&glement, surtout lorsqu'elle est
exclusivement bilatérale. La discussion entre les deux
gouvernements peut prendre plusieurs formes: &change de dépéches,
explications verbales, envoie de notes etc. Le rdle de la
diplomatie dans ce contexte est ‘d'aplanir, prévenir ou résoudre
les conflits qui pourraient surgir entre les deux Etats.

"Aprés que l1l'Etat défendeur a &tudié la plainte, une

période d'une certaine durée est réservée aux négociations
ou & la discussion. Pendant cette pé&riode, l'Etat
plaignant aura & répondre 3 toutes les objections soulevées
par 1'Etat défendeur, et ne devra manquer d aucun des &gards
exigés par les rapports internationaux." (1)

l. STOWELL, E.C. “"La théorie et la pratique de 1l'intervention”
p. 91 & p. 105.

| /2
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L'Etat demandeur pourrait se buter tout d'abord & un
refus de negoc1er, ou, si les discussions s'engagent, il se
pourrait que l'Etat de lancement refuse la réparation du dommage.
Quelle forme pourrait prendre ce refus? L'Etat défendeur pourrait
tout d'abord utiliser des tactiques dilatoires visant a prolonger
indGment les délibérations. Il pourrait de méme faire preuve
d'instransigeance en refusant obstinément toute concession ou
encore manguer de courtoisie, en employant par exemple un ton
arrogant envers les représentants de 1'Etat demandeur. Enfin,

il pourrait réfuser de se soumettre ultimement & la procédure
de ré&glement par tierce partie prévue 3a la convention.

Les négociations diplomatiques peuvent permettre le
réglement de la réclamation: dans ce cas, la forme de l'accord
est indifférente du point de vue juridique:

"...so0it qu'il soit constaté& par un véritable traité,

ou par un échange de notes identifiques, ou par un

autre acte quelconque. C'est le contenu de 1l'accord

gui intéresse le droit international. Il peut renfermer

la reconnaissance de la légitimité de la prétention adverse
ou le plus souvent une transaction entre les deux Etats, (2)
ou parfois la renonciation de 1l'Etat 1lésé 3a sa réclamation."”

Dans certains cas, la n&gociation pourrait n'@tre qu'une

premiére é&étape dans une stratégie plus globale de réglement:
lorsque la négociation directe ne permet pas un accord sur le

fond du litige, les Etats pourraient négocier un recours a un
guelconque mode indirect de solution ou & une reprise ultérieure
des négociations directes. En fait, la période de négociation
diplomatique offre la souplesse nécessaire pour parvenir 3 un
accord sur des points précis, par exemple sur le droit applicable
a8 la réclamation, ou sur 1l'acceptation du caracté&re obligatoire de
la sentence rendue ultérieurement par la commission ou méme sur'la
dérogation a la procédure prévue dans la Convention sur la respon- -
sabilité en faveur d'une procédure d'une autre nature. L'article
XXIII(2) permet expressément la conclusion d'accords internationaux
confirmant, complétant ou développant les dispositions de la
Convention.

En cas de recours imminent & la Commission de réglement
des demandes, l'Etat demandeur devra juger de l'opportunité de
saisir les autres Etats du caractére et des détails du litige
en vue de permettre & ces Etats, si nécessaire, d'intervenir pour
sauvegarder leurs propres intéréts. Cette information peut prendre
plusieurs formes, notamment la correspondance diplomatique, la
publication de documents ou de communiqués officiels, 1l'adresse
a3 l'Assemblée législative, etc. Il faut tout de méme considérer

ee./3

2. CAVAGLIERI, A. "R&gles générales du droit de la paix", (1929)
26 Recueil des cours, p. 565.
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qu'une telle publicité pourrait avoir un certain effet au niveau
de l'opinion publique et pourrait m@me pousser les parties a
cristaliser leurs positions. Enfin, soulignons que la né&gociation
n'est pas nécessairement interrompue par la demande formulée par
une des parties & l'effet de constituer la commission de réglement
des demandes, ni méme par la saisie de l'affaire par la Commission:
"si la négociation &choue les parties n'ont pas & craindre de se
voir opposer dans une discussion de droit les projets d'accomode-
ments qu'elles auraient consentis aux intéréts adverses dans une
phase de négociations." (3)

3. REUgER, Paul. "Principes de droit international public"
p. 632.
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At

COSMOS 9547: ' Negociations

" Les' négociations auront lieu:

- a la grande salle de conférence, Edifice L.B. Pearson,
Tour A, ler &tage.

lundi, 25 février 1980: 10h30 & 16h30.

mardi, 26 février 1980 au
jeudi, 28 février 1980: 9h30 3 16h30.

- & la salle de conférence, Edlflce L B. Pearson, Tour A,
10e étage.

vendredi, 29 février 1980: 9h30 3 16h30.

note: Il y aura déjeuner, le lund1 25 février 1980,
Edifice Lester B. Pearson, 9e étage, de la Tour A,
auquel sont conviés les membres des deux délégations.

CE PROGRAMME EST SUJET A MODIFICATION

000583



A)

B)

C)

Document disclosed under the Access to lnfarmation Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

Liste des documents 3 l'usage des né€gociateurs canadiens

Documents: constituant la réclamation

i) présentés le 23 janvier 1979

- Note no. FLA-268 from the SSEA to the Embassy of the
USSR, Ottawa, January 23, 1979.

- Annex A: Statement of Claim.

- Annex B: Texts of Diplomatic Communications between the
D.E.A. and the Embassy of the USSR.

ii) présentés le 15 mars 1979

~ Note no. FLA-813 from the D.E.A. to the Embassy of the
USSR, Ottawa, March 15, 1979.

~ Annex D. Schedule of Costs, Phase II.
-~ Annex E: Schedule of Recovered Debris.

- Summary of Phase I and Phase II. Total incremental costs
included in Canada's claim as shown in Annex C and Annex D
(unofficial). '

Conventions et traités

- Vienna Convention on the Law of Treaties (23 May, 1969).

- Treaty on principles governing the Activities of States in
the Exploration and Use of Outer Space, including the Moon
and Other Celestial Bodies (1967).

- Agreement on the Rescue of Astronauts, the Return of Astro-
nauts and the Return of Objects launched into Outer Space (1968).

- Convention on International Liability for Damage caused by
Space Objects (1972). '

- Convention on the Registration of Objects launched into
Outer Space (1976).

- Negotiation Book

- Book of Affidavits: Re Liability
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R&clamation Cosmos 954

-

La réclamation dans le contexte des relations
bilatérales Canada/URSS. '(GEA)

Répercussions sur les relations Canada/Etats-Unis.
(GNG)

La réclamation et son influence sur le travail du

C.U.P.E.E.A. au sujet de l'utilisation de 1l'énergie
nucléaire dans l'espace. (FLO, EBS)

La réclamation et les relations de défense du Canada.
(DFR)
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© CONFIDENTIAL

COSMOS 954: ' Canada/USSR Negotiations

Working document on legal questions
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-1 - CONFD

INTRODUCTION

Canada's claim is based jointly and separately
on (a) the relevant international agreements and in

ternational Liability
for Damage.caused by Space Objects (Liability Convention)

to which both Canada and the Union of Soviet Socialist
Republics are parties, and (b) general principles of
international law .

For the purpose of the negotiation, the legal
argumentation is based primarily on the Liability Convention.

e /2
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PART ONE

THE CONVENTION ON INTERNATIONAL LIABILITY FOR
. DAMAGE. CAUSED. BY. SPACE.  OBJECTS

LIABILITY OF THE USSR

A) The Liability of the USSR is absolute liability

l. Argument

Under Aniticle 11 of the Liability Convention,
"A Launching State shalf be absolutely Liable to pay
compensation gor damage caused by AZs Apace object on
the sunface ot the eanth...". The Union of Soviet
Socialist Republics, as the Launching state of the
Cosmos 954 satellite has an absolute Liability fto pay
compensation to Canada for damage caused by 4its satellite.

2. Source of argument

Statement of claim, para 15.

3. Development of the argument

In the case 0f absolute Riability, under the
Convention no proof of negligence is nequired. The claimant
siate only needs Zo show that (1) damage was caused by the
space object (2) which belonged to the Launching State, in
onden fon the Raunching State to be Liable %o pay compensation

forn damage caused on the surnface of the eanth on to an airnenaft
in §Light.

eeo/3

000589



— i b -—

Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

B) USSR is the launching State

1. Argument

The USSR 4i& the "Launching Sitate" of the satellite
Cosmos 954 within the definition of Arnticle 1{(c) of Zhe
Liability Convention.

2. Source of Argument

- S;atemant of CLaim, panagaaphAZ
- Lt. Col. William Yanchek, Chief of Space Operatlons,

NORAD. Affidavit dated March 21, 1979. Tab 1.
Not released to the USSR,

3. Development of Argument

{a) Anticle IT 0§ Zhe Convention specdifies Lhe absolute
Liability of the RLaunching State forn damage caused by Aiits
space object on the sunface of the eanth. Anticle 1 contains
the following definition of the team "Raunching state":

" &) a State which Launches on procures the Zaunch&ng
o4 a space object,

A4) a State from whose ternitory or facility a space
object is Launched;"

{(b) The Soviet Union 4is, by its own acknowledgement, the
Launching State of the satellite Cosmos 954: The Secretany
Genenal of the United Nations was officially informed of
the Raunching as is evidenced in document No. A/AC.105/
Ing.368 of Novemben 22, 1977. (1)

4., Notes

(1) One or several of the following criteria may be used in
determining the launching State which is the State (a)
which registered the space object, (b) which used its
own territory for the launching (c¢) which used its own
facility for the launching. (d) which controls and owns
the space object, (e) which sent the space object on its
orbit and controlled its trajectory, (f) which took part
in the launching of the space object, (g) which benefited
from the launching. The USSR satisfied all these criteria.
(LACHS, Manfred. The Law of Outer-Space, p.l29, note 12).

ce/4
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C) Identification of Recovered Debris

The debnis found on Canadian ternitory as a
rnesult of the search openations (phases T and IT) were
the nemains of the Soviet Aaieﬂléte Cosmos 954.

~ Statement of ClLaim, paraghaphs 12 and 13.

Affidavits

a) Lt. Col. William Yanchek;-Chief of Space Operations,
NORAD. Affidavit dated March 21, 1979. Tab 1.
Not released to the USSR.

b) Dr. W.K. Gummer, Coordinator for Atomic Energy Control Board,
Search and Recovery Operation, Affidavit dated August 18,
1978 and supplementary affidavit dated February, 1980.

Tab 2. Affidavit dated August 18, 1978 is part of

Annex C. Supplementary affidavit not released to the
USSR.

c) Mr. Geoffrey B. Knight, Radiation Physicist. Atomic
Energy Control Board. Affidavit dated February 5, 1979.
Tab 3. Annex E. .

3. Development of Argument

(a) The debris found on Canadian ternitony comes from the
Soviet satellite. Tn proof of this statement, Canada puts
gorwand two sources of evidence:

- The Soviet Union's admission: (a) Academician Fedorov in
his speech made To Lhe Zegal sub-committee of the C.0.P.U.0.S.,
February 14, 1978; (b) USSR note of May 371, 1975.

- Independant scientific verification: Affidavits nelating
Lo The electrnondic suivelZZance 0f Zhe satellite's neturn
to the atmos phere and the breaking up of the debris on
Canadian ftennitony. '

.../Sl
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DAMAGE

Canada suffered damage within the meaning of the Liability
convenl‘t.i‘on ..................................... .. .

1. Argument

The deposit of hazardous radioactive debrnis from the
satellite throughout a Large area of Canadian tennitorny, and
the presence of that debris in the environment rendening pant
of Canada's ternditory unfit for use, constituted "damage to
property" within the meaning of Arnticle I(a) of the Convention,
and such damage was caused by a space object belonging to the
USSR {see Anticle 11).

2. Squrce of Argument

- Statement of Clasm, para 15

- Affidavits:

(a) Mr. Geoffrey B. Knight, Radiation Physicist, Atomic
Control Board, Affidavit dated February 5, 1979 and
Supplementary Affidavit not released to the USSR.
Affidavit dated February 5, 1979 is Annex E.

(b) Mr. Dan Billing, Chief of Emergency lMeasures, Government
o~ thie-Northwest-Territories, Tab 4. Not released to
the USSR. ‘

3. Development of Argument ‘

(a) Definition of "damage! in the Convention: Aniicle T{a)
defines "damage" as meaning "Loss of Life, pernsonal injury on
othen impairment of health; or Loss on damage to property of
State on of persons, natural or junLdfcaK{ on property o4
intennational intengovennmental onganizations". As the
definition 0§ damage 4is unqualified as to Zhe sounce of the
damage, it can on a plain reading of the text of Anticle 1{a),
be interapreted to include nuclean qamage. This is confinmed
by positions taken durning negotiations that Led %o the
preparation of the Convention.

(6] The damage to Canada consisted of damage to the propenty
in the form of the immediate and direct devaluation of Canadian
propenty caused by the intrusion of Cosmos debrnis. On January
24, 1978 when the Cosmos 954 Satellite {eld there was concern
that nadioactive maternial had fallen from the Satellite in

Zhe Nonthwest Tennitornies on an area which included &everal
commundities and in an area which was used by trhappens, huntens
and campens. There was also concern that such material might
be emitting radiation that could nesult in members 04 the
public receiving doses in excess of the maximum permissible
Atipulated in the Atomic Energy Control Regulations. 14

éuch material wasd present, it would be expected that it would
Anclude radioisotopes with radioactive half-Lives ranging from

000592
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a few seconds Zo many years. The presence of the radio-
active material on Canadian teanitory constituted damage

to Canada to the extent of the neal on apprehended dangen

on the propenty rendering the propernty unfit forn use.

To remove the damage to the property, and to nestorne the
property to ithe position it was in befone the damage
occcured, Canada undentook the seanch and recoverny openation
Lo nemove the nadicactive matenial 40 as %o nestonre the
propenty. The searnch and necovery operation nemoved many
nadioactive fragments and thousands of small panticles,

many of which were emititing radiation that could resulit 4in
doses to members of the pubfic 4in excess of the Limits recommende
by the Tntennational Commission on Radiological Protection
(which 2imits have been adopted by the Governments of Canada
and the USSR.) Eanrly in the opernation some fragments wehre
gound with such high Levels of radiation that they could

be Lethal to any human who was exposed to them at close
contact fon a shont perndiod of time. These findings
confinmed that extremely dangerous nadioactive maternial had
sunvived re-entry and fallen on the Nonthwest Ternnitonies.
There wene severnal othern {§inds of radioactive maternial which
could cause seniousd injury in the shornt tenrm on even death
in the Long tenrm as a result of the development of cancen,
on profonged exposure. Therefore the property was not §4%
forn use until the search and necovery operation had nemoved
all nadioactive fragments and particles of concean and
theneaftern confirmed that the area was safe forn ondinany
use.

(e}l  Pursuant to Anticle 11, all that the claimant need do
in onden to obtain compensation is to prove that the damage
was caused by a space object of the USSR. 1In this case,
thene 4is a clean nexus between the damage caused to Canada
and the entry of the USSR space object into Canada.
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III. MITIGATION OF DAMAGES

A) " Action of Canada

1. Argument

(a) Genernal principles of international Law, Ampose on
Canada as a claimant State a duty Zo take necessary measures
to prevent and neduce the harmful consequences of the damage
and thereby to mitigate damages. Moreover, similarn duty

coutd also be inferned from Anticle VI of the Liability
Conventdon.

(6] Actdion on part of Canada to alleviate the exdisting
damage and phevent funthern damage was reasonable and was
nequired due 2o the hazardous nature of the radioactive
debais from the satellite. :

2. Source of Argument A

- Statement of CLaim, para 16, 17 and 18.

- Affidavits:

a) Dr. W.K. Gummer, Coordinator for Atomic Energy Control Board,
Search and Recovery Operation. Affidavit dated August 15, 1978.
Tab Z. Annex C.

- b) Colonel David F. Garland, Commander, Operation Morninglight,

Dggartment of National Defence. Affidavit dated January 22, 1980.
Tab 5. Not released to the USSR. ’

3. Development of Argument

{a) The intrusion into Canadian ain space and Land surface
0f a satellite cannying on board a nuclear reactor and the
break-up of the satellite oven Canadian ternitory caused
damage pern se and created a clear and immediate apprehension
0 funthen damage, including nuclear damage, to persons and
propenty in Canada.l ...Thus, with nespect to the debris of
the satellite, it was necessarny for Canada to underntake
without delfay operaftions of search, recovery, removal,
testing and clean-up?. These operations would not have been
necessarny and would not have been undentaken had it not been
gon the damage caused by the hazardous radicactive debris
grom the Cosmos 954 satellite on Canadian ternitony and the
reasonable apprehension to funithen damage in view of the
natunre of nuclear contamination”. The governmental deparit-
ments and agencies involved incurnned considerable costs 4in
carnying out these essential operations.

(b) Unden4genena£ principles of international Law, Canada
had a duty to take the necessary measures to prevent and
reduce the haamful consequences of the damage and Lthereby Zo
mitigate damages. The behaviour of the victim should be
taken into considenation when assessing the compensation o
be awanded: fLhis 44 a nrecognized principle of Linternational
Law and 0§ Canadian Law.

../8
000594



" Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés & I'information

(c] "Antdicle VI of the Liability Convention, by denying
the claimant State compensation when damage is caused by
<18 gnross negligence, implies that a State should take
neasonable sieps to neduce damage that occuns.

(d] Funthenmonre, the Liabilifty Cownvention (1972) must be
viewed in the context of the genenal principles of intenna-
tional Law. This is consonant with Anticle 111 of the Treaty
on Principles Governding the Activities of States in the
Explonation and Use of Outen Space, including the Moon

and Other Celestial Bodies (1967) which provides that activities
in Zhe exploration and use of outen space shall be carried on
"in accordance with international Law".

(e] The responsive activities undentaken by Canada can be
entinely justified as a neasonable measure to mitigate damages
by neducing existing damage to Canadian property.® In addition,
since the activities wene essential as a measure to prevent
future damage Zo Canadian pernsons and propenty, the cosits

0f these operations would be entinely recoverable undern genenal

intennational Law.

4. Notes

(1) Statement of claim, para 16.
(2) Sstatement of claim, para 17.

(3) Statement of claim, para 18.

(4) Consult United States vs. Nicaragua, 1900 For. Rel. 824
p. 826-833 and Affaire de 1la société Petrol Block.
Both cases reported by WHITEMAN, M., Damage in inter-
national law, p. 203. What is the degree of diligence
required?:

14

"A certain degree of diligence was reqguired in a
number of decisions and it can certainly be held
that the injured party must display a reasonable
amount of diligence inorder to prevent all the
harmful effects from occurring: a purely passive
behaviour would not exempt the victim from a certain
liability. But it is impossible to be any more
demanding of the victim without unduly favouring
the party responsible for the unlawful act."
(Traduction: SALVIOLI, G., v. "La responsabilité
des Etats et la fixation des dommages et intéréts",
(1929) 28 Recueil des Cours, p. 266).

(5) Article VI of the Liability convention does not
expressly state that a claimant is entitled to his
expenses in taking steps to reduce his damage.
However, it is noted that the Liability Convention
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(i) generally establishes that the costs to others
of an ultrahazardous activity should be borne
by whoever is carrying on that activity

and

(ii) encourages claimants to take steps to reduce
their damage by denying them the right to
recover damages for that damage which they
could have prevented or reduced, but for
their gross negligence.

(6) It is a principle of Canadian Law that a plaintiff
nust take reasonable steps to mitigate his damages
in an action in Tort. (M. Kelen, letter of March 9,
1978). "Since it is the duty of a plaintiff to take
steps to limit his losses, reasonable expenses incurred
which result in mitigation of plaintiff's damages should
be allowed". (The Canadian Encyclopedic Digest, 3rd
Ed. Vol. 8 at p. 42-141).
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B) _Soviet Offer of Assistance (Reply of Canada)

l. Argument

. On January 24, 1978, the Ambassador of zthe
Union of Soviet Socialist Republicss to Canada expressed
his Governmenit's neadiness to render urgent assistance by
sending to Canada a group of specialists. Canadian officials
neplied Zhat thein ungent need was for immediate and complete
andwers o questions already posed by Canada. The information
nequeézed.wab not made available on a timely basis. Accorndingly,
the Canadian refusal of the assistance offerned is not pre-
judicial to the Canadian clLaim. :

2. Source of Argument

- Statement of Claim, paragraphs 3 and 5.

- Affidavits:

Dr. W.K. Gummer, Coordinator, Atomic Energy Control Board,
Search and Recovery Operation. Supplementary Affidavit
dated February 1980. Tab 2. Not released to the USSR.

3, ' Development of Argument

(a) Canada had complete discretion to edithern accept orn not
accept an aﬁﬁe? 04 assistance (this was necognized by Zhe
Soviet Union).! Canada never nefused the Soviet offen. 1In
fact, it took advantage 04 the opportundity Lo reauesid more
precise infoamation about the technical charactenisitics of
the satellfite's enengy corne; this request was satisfied only
in pant, and Rong aften it had been made.

(b) Even when there is a Lange scale dangen Zo human Life,
the discrnetion of the victim Atate to determine whether any
aid by the Launching State will be accepted 4is recognized
by Anticle XXI of the Liability Convention. Paragraph 4

0f Anticle 5(%) of Zhe 1968 Agreement on the Rescue and

the Return of Astrnonauts again recognizes the discretion of
the vietim State to neject on conthol assistance by the
Launching State.

(¢) Canada took appropriate steps to m&tiéate the damages
and did 40 in cireumstances whene:

(L) The USSR offer of assistance did not come unitil
12 houns after the §all of the space device on
January 24, 197§. At that time, preparations fon
seanch opernations wene alneady under way and
proceeding at a good rate.

(ii) Canada's nepeated request fo the USSR aimed af
obtaining information about the satellite was
neven fully satisgied.

(iidi) The expenses Lfncurred in the operations of search,
recoveny, nemoval, testing and clean -up wexre
neasonable and wene Limited to what was necessanry.
The situation brought about by the satellite's fall
was indeed an emergency one. The dangens had to be
assessed as quickly as possible in onden to Limit
the extent of the damage.
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(dv] Les Etats-Undis ont fourni au Canada des données
" techniques sun La chute probable du satellite
avant Le 24 janvien et ont présentl une offre
d'assistance, Lorns d'un appel du président des
Etats-Unis au premien minisirne du Canada envinon
une heune aprés La chute du satellite en tenrnitoine
canadien. Le caractére d'ungence de La situation
a encouragé Le Canada @ accepten La premilre offre
d'assistance qui Lui Etait faite. 1L &8'est avinl
- que Les Etats-Unis avadient Les possibilités techniques

d'offrin au Canada une assistance de haute qualite
et cela sans déladl.

4.  Notes
(1) Recognized by Academician Fedorov in his speech made

to the legal sub-committee of the C.0.P.U.O.S.,
February 14, 1978.
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COMPENSATION

Canada is' entitled to payment of compensation by the USSR

A)“Article'XII

1. " Argument

The compensation payable shall be in accordance
with the provisions of Anticle XIT of the Lidbility Convention.

" 2. Source of Argument

Statement of claim, para. 19.

3. Development of Argument

(a) The Liability Convention is victim-oniented; Anticle
XIT of the Convention reads as follows:

"The compensation which the Launching State shall

be Liable to pay forn damage undern this Convention
shall be determined in accordance with international
Law and the principles of justice and equity, 4in
ornden to provide such neparation in respect 0f the
damage as will nestore the pernson, natural on
jundidical, State on intennational onganization on
whose behalf the claim is presented to the condition
which would have existed if the damage had not
occuned"”.

(b)] The founth preambular clause of the Liability Convention
confirms "the need...to ensune, in parnticular, the prompt
payment unden the teams of Zthis Convention of a full and
equitable measurne of compensation to victims o4 damage caused
by space objects.” '

{c) Having negand to (a) and (b) above, Canada seeks to be
nestored "to the condition which would have existed if the
'damage had not occuned”.

(d]  An awand to Canada of its expenses 4in eliminating the
damage and in nestoning itself to the physical condition

which existed before the damage occured will accomplish

what Article XI1, 4in particularn, and the Liability Convention

as a whole, musi contemplate as the propen outcome: The claimant
State 4is nestorned not only to the physical condition, but also %o
the financial condition, which would have existed had the

damage noft occuned. To Leave the financial burden on Canada
would contravene the stated punpose of Article XIT which

contains the concepts of justice and equity and nrestitutio
in_dinfegrum) and reflects the preamble's call forn "{ull and
equitable compensation". Equity dictates that all neasonable
expenditurnes incurned by Canada in the circumstances musit be
redimbunsed. (Emphasis added). :

«../13
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4. " Notes

(1) See "Travaux préparatoires", Statement of the Canadian
representative, U.N. Doc. no A/AC.105/C.2/S.R. 146
p. 49 (June 26, 1970).
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B) ~ International law

Article XTT stipulates ihat‘compenbation shatl
be determined in decondance with international Law.

- 2. " Source of Argument

- madn-sounce: Siatement of Claim, paragraph 19.
- 4econdary sounce: DEA study, May 31, 197§, p. 7

3. Development of Argument

(a) Tn caleulating the compensation claimed, Canada has
applied the nelevant crnitenia established by genenal prin-
ciples of international Law and has Lheneby Limited the costs
Ancluded in its claim to those costs that are nreasonable,
proximately caused by the intrusion of the sateflite and

deposit of debris and capable of being calculated with a
reasonable degree of centainty.!

(b) Canada is entitled %o claim gorn all expenditure incurred
An nestoning the propenty to ithe condition which would have
exisled if the damage had not occurned. These are expenditures
incunned in ascentaining the existence, cause and extent of the
damage and the Zaking 0f necessarny nemedial action. These

were essential measunes given the nature of the radicactive

debris. T%ey are distinct §rom cosits incurned in prepanring
the claim.

4. Notes
(1) Statement of Claim, para 19.

(2) ° D.E.A. Memorandum of May 31, 1978, p. 9-10.
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" C) ~ Restitutio in integrum

© 2. Source of Argument

- Madin sounce: Statement of CLaim, paragraph 19
- Secondary source: Appendix D of DEA study may 31, 197§.

3. Development of the Argument

{a) The principle of nestitutio in integrum which was
developed in panticularn Ln Zhe judg?ment of the P.C.1.7.

in the Choxzow Factory Case (1928),! is neflected in Arnticle
XI1 of Zhe Liabifity Convention which provides that the
compensation:

"shall be deteamined in accordance with international
Law and the principles of justice and equity, 4in
ornden to provide such neparation in nespect of the
damage as will restore...the penson...lon)State...
to the condition which would have existed if the
damage had not occunred.”

(b) According to this principle, as incorporated in the
Convention, the neparation must, as far as possible, wipe out
all the consequences of the incident and neestablish the
situation which would, in all probability, have existed 4f
that incident had not occurred. Because of the hazardous

and defeterious maternial on board the satellite and the
apprehensdion that thene could have been wide-spread radiation
damage, 41 was necessary fos Canada to undertake the costly
opernations that were undentaken. Thus, the costs of seanrch,
necovehry, nemoval, testing and clean-up anre recoverable

under Anticle XIT.

{c) In 4its application of the principle of restitutio in
integhum, Canada has Limited its cldim to inchemental cosis,
A.e. Those which would not have been incurrned except fon the
Cosmos 954 satellite incident. :

4. Note

(1) P.C.I.J., Ser. A, No. 17 (1928).
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Anticle XTT also nefens to the principles of
justice and equity. Punsuant to these principles, Canada 4isb
entitled to. necedve compensation forn Zhe costs incurnred by
it with nespect to the damage caused by the Cosmos 954
satellite. '

2. Source of Argument

- Main sounce: Statement of CZaim; paragraph 19.
| - Secondary source: DEA text, May 31, 1978, p. 12-15,

The concept of justice and equity is to ensure a
broad and Liberal construction of the natunre of Zhe costs that
are compensable arnising out of Lthe incident, including these
] incunned in restorning the status quo ante. Equity would be
\ applied where it could be arngued LthafX Lhe stnict rules of
Law exclude the compensation claimed by Canada.

000603
.. /17




Document disclosed under the Access to Information Act -

- 17 -

PART TWO

GENERAL PRINCIPLES OF INTERNATIONAL LAW

LIABILITY OF THE USSR TO PAY COMPENSATION TO CANADA

1. " Argument

As an alternative to the foregoding, 44 the USSR
refused to considen Canada's claim as falling within the
scope 0f the Lidbikity Convention, Canada stiLL hokds the
USSR absolutely Liable undern genernal principles of intern-
national Law fon damage caused through the Cosmos 954
satellite incident and the USSR 4is obliged to pay compen-
sation forn such damage. '

2. Source of Argument

Statement of CLaim, paragraph 23.

3. Development of Argument

Genehal'Pnincipﬂex‘dﬂ'Intehnationdﬂffaw

21. The Aintrusion of the Cosmos 954 satellite into Canada's
ain space and the deposit on Canadian ternitory of hazardous
radiocactive debris from the satellite,constitutes a violation
o4 Canada's sovereignity. This violation is established by
the mene fact of the trespass of the satellite, the harmful
consequences of this intrusion being the damage caused £o
Canada by the presence of hazardous radicactive debris and
the intenference with the sovereign night of Canada to
determine the acts Zhat will be performed on its Ztennitony.
Intennational precedents nrecognize that a violation of
soveredgnty gives nise to an obligation to pay compensation.

22. The standand of absoclute Liability fon space activities,
in particulanr activities involving the use of nuclearn enengy,
44 consdidened to have become a general principle of inteanational
Law. A Lanrge number of States, including Canada and the

Union of Soviet Socdialist Republics have adherned Lo this
principle as contained in the 1972 Convention on International
Liability for Damage caused by Space Objects. The paranciple
0f absolute Liability applies £o {Lelds 0f activitfies having
in common a high deghee of niskh. 1Tt is nrepeated Ain numerousd
Antennational agreements and 44 one of "the general principles
of Law necognized by civilized nations” (Arnticle 38 of the
Statute of the Tnteanational Cournt of Justice). Accondingly,
this principle has been accepted as a genenal principle of
intennational Law.

.../18

000604

Document divulgué en vertu de la Loi sur I'accés & I'information



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés & I'information

~18 =

23. 1In caleulazting the compensation claimed, Canada has
applied the nelevant criterndia established by general principles
04 internationa Law according to which fair compensaiion 4Ls

to be paid, by including it is claim only those cosits that

are reasonable, proximately caused by the intrusion of the
satellite and deposit of debris and capable of being caleculated
with a neasonable degree of centainty. [Statement of CLadim,
para 21-23).

"4,  Note-
It is not proposed to develop this argument in more

detail this time, but to concentrate on the arguments under
the Liability Convention.
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PART THREE
CONCLUSIONS
COMPENSATION CLAIMED

On the basis of the facts assented and the Legal
principles nefenned to by the Canadian side whether in wriiten
on ornak -form, the Goveranment of Canada claims payment from
the Goveanmment of the~Un£?n 04 Soviet Socialist Republics 0§
the sum of $6,026,083.56 ‘1)

2. Sources of the Argument

- Memorandum FLA-268, January 23, 1979 §nom the SSEA
- Appendix A, Statement of CLaim
- Appendix C, table of cosits incwuied duning phase 1. As supplemented
and amended by:
Memorandum FLA-813, Manch 15, 1979
Appendix D, Ztable of costs incwuied durning phase 11
Unofficial summary of costs presented March 15, 1979.

3. Development of Argument

(a] Canada has not included in its claim the total cosits
0§ opernations, but instead only inchemental costs. 1t has
included in the claim onky such costs of search, necoveny,
removal, testing and clean-up operations as would not have
been incunned except forn the Cosmos 954 satellite incident.
Incremental costs, howevern, may be considened to include
tangible, quantifiable Losses caused by the diversion of
nesounces from normal tasks to and nelated to the Cosmos
954 satellite Aincddent, even though the costs theneby
Ancurnned would in any event have been incunsred in relation
to nonmal duties. Canada in fact, suffered such Losses.

4., Note .

(1) Ajusted from the figure of $6,041,174.70 originally
* given in the Statement of claim.
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| YII. RESERVATIONS

" 1.  Statement

25, The Government of Canada heneby entens reservations
as follows:

(a] The'Government of Canada reserves its night zo
present additional claims for compensation to
the Govennment of the Union of Soviet Socialist
Republics 4in nrespect of damage not yet identified
on detenmined on damage which may occur in the future
as a result of the intrusion of the Cosmos 954
satellite into Canada's ain space and the deposit
04 hazarndous nadioactive debrnis from the satellite
on Canadian tennitony;

(b) The Govennment of Canada neserves 4its rnight zto
claim from the Governnmment of the Union of Soviet
Socialist Republics all cosits that Canada may be
obliged to incun in the event of the establishment
of a CLaims Commission under the provisions of the
1972 Convention on International Liability fon
Damage Caused by Space Objecis and Zthe presentation
oy Canada of Lfs claim Lo such a CLaims Commission; and

{¢c) The Government of Canada resenves its night %o
cladim grom the Government of the Union of Soviet
Socialist Republics payment of interest at an
appropriate rate on the amount of compensation
declared payable by a CRLaims Commission, such
Anfenest to accrue from the date of the decision
on award of the CRaims Commission.

2. Note

Statement of CLaim, para 25.
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ANNEX

How Canadian Law Would Apply to a Case Analogous to the

Occupier‘s‘liability

There is a duty at common law in Canada owed by the
owner or occupier of property to take reasonable steps to
enable trespassers, licensees and invitees to avoid contact
with an unusual and lethal danger. In the case of the possible
landing of radiocactive material in the Northwest Territories
from the Cosmos 954 satellite it was the duty of Canada to
take reasonable steps to ensure that persons avoid contact with
this danger. This involved. locating the danger at, as it so
turned out, considerable expense. Aside from the refinement
of the law in this regard there is and was a duty on the
Government of Canada to take reasonable steps to protect
all persons against the grave and unusual danger posed by the
radioactive material which, it was suspected, lay somewhere in
the Northwest Territories and, as it transpired, elsewhere.

The only reasonable step was to find the material and remove
since no warning would be effective for obvious reasons.

Although under the Crown Liability Act, R.S.C. 1970,
c. C-38 ss. 5(1) (b) the Crown will not be liable in respect
of a breach of duty attaching to the ownership of property
unless the Crown has in fact entered into occupation of that
property, it is possible that the Crown would continue to
enjoy prerogative immunity from tort with respect to that
property. On the other hand, it is not impossible that
the Crown could be held to occupy the property on the ground
that it exercised a certain degree of control over it.

There are three areas of law which may be useful in
establishing the principles of justice and equity relevant
to the case: public nuisance - when a public right is
interfered with which causes special or peculiar injury
to an individual in comparison with the injury suffered by
the public as a whole; the rule in Rylands v. Fletcher whereby
the occupier of the land brings and keeps upon his land anything
likely to do damage if it escapes, is bound at his peril to
prevent his escape, and is liable for all direct consequences of =«
its escape, even if the occupier has been guilty of no negligence;
and the amendment ot the Canada Shipping Act R.S.C. 1970,
(2nd Supp.), c. 27 concerning the llablllty of the shlpowner
for the cost to the federal government in cleaning up oil
spills (section 734) (including oil) in waters.

In establishing the principles of justice and
equity which can be called upon in argument under the 1972
Convention, there are three areas of law in Canada which
might be useful. They are as follows:
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(1) the law of public nuisance which provides
an individual with a right to sue for damages
when a public right is interfered with which
causes him or her special or peculiar injury.
The public right to use the Northwest Territories
has been interfered with and any individual who
suffers injuries would be able to sue the person
responsible for the public nuisance;

(2) the doctrine of strict liability in Rylands v.

and keeps upon his land anything likely to do
damage if it escapes is bound at his peril to
prevent its escape, and is liable for all direct
consequences of its escape, even if the occupier
has been guilty of no negligence. . The analogy
would be that the Soviet Union has allowed a
dangerous substance to escape from its property,
and that the Soviet Union is strictly liable for
all consequences of its escape; and,

(3) the Canada Shipping Act, R.S.C. 1970 (2nd Supp.)
c. 27, s. 734 provides for the liability upon a
shipowner for the cost to the Federal Government
of cleaning up any oil spilled from a ship. The
analogy in this case is that the spill of radio-
active material from the Satellite can be cleaned
up by the Canadian government and the owner of the
Satellite is liable to the Canadian Government for
the cost of the clean-up operation.
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