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Dear Gary,

TIN:

I refer to the forthcomiqg Canada/USA Pacific
Salmon interception negotiations.

As suggested in Tony Campbell's memorandum of

| November 30, 1979, there is much preparatory work to be

_ done for this very complex negotiation, involving as it

| does many different governmental and non-governmental

| interests. Of course the interception problem has already

\ been the subject of much consideration and review over a

rather lengthy period of time, but it seems that the next

six months or so may very well offer the last chance for Jk 4
‘ attaining a comprehensive agreement on the salmon question

which would meet the concerns of both parties and would

facilitate the resolution of other related problems with

the USA. We must ensure a high degree of cooperation

between our two departments so that the overall interests

of the Government of Canada and the B.C. fisheries community

are fully protected and promoted.

The Department of External Affairs attaches great

political importance to finding a constructive and compre-

hensive solution to this matter. Just as its successful

resolution would improve the atmosphere for the resolution

of other West Coast issues, so too would failure sour the

atmosphere and further complicate the already tangled thicket

of Canada/USA West Coast maritime relations. Everything

possible must be done to ensure that the Canadian side

at least puts forward its best efforts to achieve an

acceptable agreement, without closing our minds to

possible fresh approaches.

eeefa

Mr. G.C. Vernon

Assistant Deputy Minister

Fisheries Economic Devetopment & Marketing

Department of Fisheries and Oceans

8th floor West, 240 Sparks Street

Ottawa, Ontario

RIA OEF6
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|

As part of the necessary preparations, this
department is anxious to assist in every way possible
and would wish to participate fully and actively in the
davelopment of the Canadian position and in the preparation
of the Cabinet memorandum seeking negotiating instructions.

Any decisions reached would thus reflect the joint
positions of our two departments. Indeed we consider

that our two Ministers should submit a joint memorandum
to Cabinet in this matter, as has been done in the past.

There are of course further questions which need to be
discussed, such as the composition of the Canadian |

delegation, but these could be kept for a later time |
when the requirements in this regard are clearer.

I would be grateful for any comments which you

might have on the foregoing.

Yours sincerely,

\ \. an

L. H. Legault
Director General

Bureau of Legal Affairs

000227 ,
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. PACIFIC FISHERY MANAGEMENT COUNCIL wea
a 526 S.W. Mill Street

CHAIRMAN | Portland, Oregon 97201 : EXECUTIVE DIRECTOR
E. C. Fullerton _ Phone: Commercial (503) 221-6352 ; Lorry M. Nakatsu,

FTS 8-423-6352

f

December 17 [ribs

TO: Interested Persons eat
“BY HAND SORTER

FROM: Lorry M. venatmetD~ _ i hl
RE: Supplement to the Draft Fishery.Management~Pian—(EMP)

and Environmental Impact Statement (EIS) for the

California, Oregon and Washington Groundfish Plan

The attached supplement was proposed by the Pacific Fishery Management

Council during its December meeting in Seattle. Comments related

- to the supplement, the plan itself, or the environmental impact

“statement should be sent to either address below by January 14, 1980.

Mr. Lorry M. Nakatsu, Executive Director

Pacific Fishery Management Council

526 S. W. Mill Street

Portland, Oregon 97201

°

Mr. Donald R. Johnson , -

Northwest Regional Director

National Marine Fisheries Service

1700 Westlake Avenue North :

Seattle, Washington 98109

The Council is expected to approve a final Groundfish Plan during

its April meeting and send it to the Secretary of Commerce for

approval and implementation in 1981.

Attachements

a
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Supplement to the Draft Fishery Management Plan (FMP)

and Environmental Impact Statement (EIS) for the

_ California, Oregon and Washington Groundfish Fishery

This supplement has been prepared and is being made available to solicit

additional comments from the public on potential conservation and management

measures needed for the groundfish fishery. This-supplement should be

considered in the context of sections of the draft FMP dealing with alternative

conservation and management measures for the domestic fishery (sections 12.3.1

and 12.3.3), the joint venture fishery (section 12.3.4), and the foreign

fishery (section 12.3.5); and with sections 2.2, 41, and 5.0 of the draft

EIS. These sections will be revised if necessary to reflect the ultimate
~

decisions of the Council in the final FMP and EIS.

000229
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An analysis (attached) by the Northwest and Alaska Fisheries Center, NMFS,

concerning incidental catch of salmon by foreign trawlers and domestic

joint venture trawlers fishing for hake indicates that salmon (mainly

chinooks) are occasionally taken. It is likely, although data are not now

available, that salmon also are taken incidental to domestic trawling

for other species of groundfish. The Council is considering but has not

at this time reached any conclusions on including in the Groundfish FMP

measures which might be effective in reducing or minimizing the incidental

take of salmon by domestic, joint venture, and/or foreign fishing operations.

Among the measures which might be effective, which need to be evaluated,

and on which the Council would appreciate public comment, are the following:

° LY

Buffer zones — areas in the FCZ which could be closed to specific types of .

fishing or types of gear in the interest of reducing or minimizing incidental

catch of salmon.

Seasonal limitations ~ occasional or periodic closures of certain types of

fishing to protect salmon while they are present in or passing through

specific areas.

Gear restrictions - limitations on certain kinds of gear in order to minimize

incidental harvest of salmon.

Other measures - there may be other measures which the Council would find

to be useful in minimizing incidental capture of salmon by trawling.

-l-

000230



Document disclosed under the Access to Information Act

‘ Document divulgué en vertu de la Loi sur l’accés a l'information

these types of controls might be effective if used singly or in different

combinations (e.g., time-area restrictions). Evaluation of the potential

benefits and costs will require data on such matters as rates of incidental

catch by types of gear (midwater or bottomtrawl), by area of fishing

(inshore, offshore, north or south), and by time of year (winter, summer, etc.).

The Council would appreciate the views of the public, either in oral testimony

or in written statements concerning the need for such measures, the benefits

and costs of alternative measures, and data which would contribute to

evaluation of benefits and costs.

To the extent the Council ultimately chooses to recommend measures of this

kind, if any, the final Environmental Impact Statement and Fishery Management

Plan will be revised appropriately to indicate the proposed action and

supporting rationale and data.
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Attachment

Preliminary estimate of incidental catch of salmon by foreign trawlers and
joint-venture vessels, 1979. (Prepared by National Marine Fisheries Service,

12/3/79.) |

Data from observers serving aboard vessels of the foreign hake fishing

fieets were analysed to give the average incidence and estimated salmon

catch for 1979, Table 1. These data are derived from the observer reports

giving the number of salmon observed and the weight of catch that was

sampled. ‘As such the data represent preliminary figures pending computer |

analysis of the observer data in which the observers" samples are extrapolated

to the day's catch. We believe these preliminary figures on average incidence

(number of salmon per mt of catch) and estimated catches will be fairly close

to final computer-generated figures. Data are not available for estimating

the salmon catch by area, but most ‘salmon are taken in the Columbia area.

For the season the average incidence of salmon on Soviet vessels was

0.0388 fish per mt of catch and ranged from about 0.02 to 0.08 by month.

We multiplied the average incidence for the month times the estimated

groundfish catch for that month to derive the estimated catch of salmon.

This totaled 3,532 fish for the Soviet fleet.

The average incidence for the Polish fleet was 0.0325 or very similar

to that of the Soviet fleet. The incidence range per month was from about

0.01 to 0.24 fish per mt of catch. The highest incidence occurred in

October when 17 salmon were observed in a sample of 71.8 mt of the catch.

We estimate the Polish fleet took 823 salmon over the season.

The joint-venture fishery was also observed for incidence of salmon

and observers monitored the codends as they were delivered from U.S.

fishing vessels to soviet processing vessels. The average incidence on

U.S. vessels ranged from 0 (in June) to 0.2964 fish per mt in August.

This relative high incidence of salmon in August resulted from salmon

‘000232
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being observed in most sampled tows. The observer counted 358 fish in 1208

mt sampled. Nearly half of the joint-venture groundfish catch by U.S.

vessels was taken during August which, when multiplied by the average

incidence, produced an estimated catch of nearly 1,500 fish or 93 percent

of the total number of salmon taken in the season. The total estimated

salmon catch for U.S. joint-venture vessels was 1,591 fish.

_. The total estimated incidental salmon catch for all fleets was 5,946

fish, which is very similar to the total of 5,905 fish estimated to have

been taken by Soviet and Polish fleets in 1978. Preliminary data

indicated the catch consisted of over 90 percent chinook salmon, the

species which has predominated in incidental salmon catches in past years.

The total taken by Soviet and Polish trawlers in 1979 (4,355 fish) 4s |

about 26 petcent less than that estimated to have been taken by the fleets

in 1978.
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Table 1.~-Average incidence (No. per mt of catch) and estimated catch of
salmon by foreign and joint-venture trawlers off the Washington,

Oregon, and California coast, 1979

.

U.S.S.R. - POLAND ‘JOINT VENTURE!
Average Estimated Average Estimated Average Estimated

incidence Number incidence number incidence number

Month No./mt of salmon No./nt of salmon No./mt of salmon

June . 0.0196 613 0.0372 173 0 -

- July 0.0444 1005 0.0061 23 0.0345 73

August 0.0202 _ 398 0.0460 258 0.2964 1484

September 0.0571 1211 0.0263 91 0.0411 — 7

October 0.0782 | 305 0.2368 278 0.0844 — 27

Season -—=—S0.0388._ = 3532 = 00325 8230 «0.1371 «1591

.

Total estimated catch of salmon 5,946 .

i These are U.S. trawlers delivering their catch to Soviet

processor-trawlers.
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sussecT Canada/U. -S. “Pacific Salmon Negotiations

_ Summary —

‘The purpose of this memorandum is to report the out-

come.of the latest round of negotiations with the U.S. on

Pacific Salmon interception limitations held in Vancouver on

November | 27 and 28,.1979.

In summary, the U.S. delegation, which was headed

by a new negotiator, Mr. John Negroponte, was unprepared to

enter into substantive discussions of the remaining issues and
virtually no progress was made. The U.S. delegation did, how-

ever, indicate that it- could proceed to work from previously.
agreed positions and agreed with the Canadian view that an

early resolution of. the issues and. an agreement on an inter-

ception limitation scheme and coordinated development programs

would result in maximum benefits to both countries.

Consultations at the level of officials will take

‘place and position papers elaborating the issues will be pre-
pared prior to the next negotiating sessions in May and June
1980 to aid in resolving outstanding issues.

Background

You will recall that, on the basis of the advice from

the U.S. that they were conducting a thorough review of the sub-

ject following the death of former negotiator Don McKernan, it

was our intention to treat the meeting as an exploratory round.

After the opening statements and a review by the Canadian side

of where the negotiations ended last February it became .obvious
that the U.S. delegation had not done their, homework and were

not prepared to discuss the specifics of any of the outstanding
issues. As a face-saving device the U.S. delegation proposed

that the Canadian side prepare papers outlining our views and.

objectives concerning Alaska/Northern B.C. interceptions and the

we ef 2en
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‘concept of cooperative development. The U.S. proposed that they

prepare similar papers concerning the Fraser River,,troll fishery

Management, and cooperative research. It was suggested that the

preparation of these papers would aid both sides in resolving

the outstanding issues at the next negotiating session scheduled

for May 1980. Mr. Negroponte concurred with the Canadian view

that unless agreement is reached soon, development options in

both countries would be limited but that cooperation on develop-

ment would result in maximum benefits to both countries. He fur-

ther emphasized that the proposal that the above-noted papers be

prepared in no way reflects a move away from the draft Agreement

developed over the last few negotiating rounds. This statement

was encouraging, since we had feared that the U.S. may shift from

its previous positions on which agreement has already been reached. —

_ Mr. Negroponte also advised us that he would likely

be posted to a different position effective January 1, 1980 and

that D.L. Alverson would likely take over these negotiations for

the U.S.

“While the Canadian delegation was extremely disappointed

with the evident lack-of preparedness on the U.S. side it was

decided, after consultation with our industry advisors, to accept

the U.S. proposal provided that a firm schedule could be produced

and provided that the U.S. was agreeable to consultation at the

level of officials throughout the intervening period of negotiat-

ing sessions. The U.S. side agreed to this approach and further
agreed that we would schedule back-to-back negotiating sessions

in May and June of 1980. in an attempt to come to agreement on the

remaining outstanding issues.

It is our intention to prepare the papers requested

by the U.S. as well as a detailed memorandum for Cabinet Commit-

tee consideration in preparation for what we see as the final

round of negotiations in May and June 1980. We are, in addition,

preparing a contingency plan to be considered in the event that

no agreement with the U.S. is forthcoming.

ORIGINAL SI-wer py

ORM TNA ts pap

‘ . + oy ve
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Seen by James A. McGrath

ORIGINAL SIGNED BY .

ORIGINAL S1GNZ2 par DEC 13 1979

JAMES A. MeGR:

J.A. McGrath Date
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ADM's - G.C. Vernon

A.W. May

'H.D. Johnston

G.N. Ewing

' ALE. Campbell

M. Hunter

-M. Goldberg

J. Harlick - External (FLO)
W.E. Johnson - Vancouver

W.R. Hourston - Vancouver
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. OFFICE CABINET

OF THE Du

secr ry OF STATE SECRETAIRE D'ETAT
FOR AUX

EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

FROM/DE: MIN
Le

TO/A: FLO ZO Date 17.12.79

REFERENCE/REFERENCE:

SUBJECT/SUJET: Minister’s decision/Décision du Ministre

Seen by SSEA
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J.E. Harlick/6-5407

Legal Operations Division

RESTRICTED

DecenBeey 77 "1979"

—SOBYE *
Fi — G. SSina

MEMORANDUM FOR THE MINISTER Q55- F-2- Sons -W
BY HAND PAR PORTEUR

SUBJECT: Canada-USA Pacific Sailmon Talks
Vancouver, November 2:7-287——-979:

The purpose of this memorandum is to report

on the results of the latest round of discussions with

the USA on Pacific salmon interception limitations.

The USA delegation, which was headed by a new

negotiator, Ambassador John Negroponte, (who himself

will leave this position in January, 1980) confirmed

that the USA is prepared to continue these negotiations

on the basis of the 1977 Canadian initiative directed
towards a comprehensive solution of Pacific salmon

interception problems. Evidently the recent exhaustive

U.S. review had not produced better approaches to the

problems. Unfortunately the USA delegation was very

poorly prepared for the Vancouver meeting and consequently

no substantive discussions were held concerning the key

outstanding issues.

It was agreed that respective position papers

would be prepared on the remaining issues of importance

to each side. We will prepare papers outlining Canadian

views and objectives concerning the Alaska/Northern B.C.

interceptions and the concept of cooperative enhancement

and development of salmon. The U.S. will prepare similar

papers concerning the Fraser River, troll fishery manage-

ment and cooperative research. It is hoped that the

preparation of this material will assist both sides in

moving forward towards resolving the outstanding differences.

It is noteworthy that the U.S. agreed that

officials should consult bilaterally throughout the

period of preparation of the papers, and shared the

Canadian view that unless an agreement is reached soon,

2022/2
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the options of both sides will be narrowed to a point

where a cooperative and comprehensive solution will

be virtually impossible to achieve. This attitude

on their part provides some hope that the negotiations

might result in some substantive success. Salmon is

an important factor in our overall West Coast fisheries

relations with the USA, and progress on this front

would likely give a new impetus to efforts to resolve

other outstanding problems.

The Department of Fisheries and Oceans is

working with our Department in developing a memorandum

for Cabinet Committee detailing a proposed strategy

for these negotiations. This document should be ready

early in the spring.

| frod.c
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A. Campbell

Director General, [*"TM DATE
neon Directouates —“ November 30, 1979.

Pacific Salmon Interception Negotiations "Critical Path"

The following summarizes the decisions taken at a
meeting of departmental officials on November 28 at the

conclusion of the most recent round of Pacific salmon

negotiations with the United States.

1. The next full rounds of negotiations with

advisors will take place, back-to-back, in the

weeks of May 5 (probably in Alaska) and June 2

(probably Vancouver)». ;

2. Ma, Shepard will continue as Canadian ne- o

gotiator for both these rounds (L. Alverson

-to represent US).

3. An informal meeting of Canada-U.S. officials

will take place in the week of February ll.

It will review progress on the 5 issue papers

being prepared as a consequence of the most

recent "negotiations" with the United States.

The main objective of the meeting will be to

ensure that the Americans are doing their home-

work.

4. On February ll at 2 p.m., a senior level

meeting will be held at 1090 West Pender of.

all interested departmental officials.

The agenda of the meeting (with responsible

officials in parentheses) will be as follows:

(1) Review of progress and conclusions

of PRUNES data system. (A. Wood)

(2) Review of contingency plan

{a) Fraser River

(b) “all-out" (M. Hunter)
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(3) Review of draft memo to Cabinet

(M. Hunter)

(4) Review of preparations for meeting

with L. Alverson (M. Shepard).

(5) Final preparations for May/June
negotiating rounds

(a) regional technical

coordination (W. Johnson)

(b) communication/infor-

mation strategy (M. Hunter)

(c) final preparation of

enhancement and sharing

' issues paper (M. Shepard)

(d) final preparation of

"northern" issues paper (M. Shepard)

-(6) Other Business.

5. %In general, it was agreed that the May/June negotiation
“rounds will be "make or break" and all senior mana-

gers agreed to give work related to preparations a

top-most priority. While some officials believe ©
the negotiations will fail and unilateral action

y will necessarily follow, others consider a negotiated ~

solution essential for Canada's salmon interests -

all agreed that every effort will be made to

achieve a cooperative agreement with the United

States over the next eight months.

R. Hourston (for distribution in Vancouver)

J. McDonald

'M. Shepard

M. Hunter

D. Goodman

G. Vernon

D. Johnston

R. MacLeod /

J. Harlick (External - FLO)
D. Martens (Consulate General - Seattle)
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Ottawa, Ontario
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a EB 7

Dr. D:L. Alverson, S639Center Director, SSFR- “SALMO DOSSIER 7
Northwest and Alaska Fisheries BY HAND
Center, PAR rorreur|

National Marine Fisheries Service, ATTN:
2725 Montlake Blvd. East, | |
Seattle, Washington. neers
U.S.A. 98112

Dear Lee,

I would like to record the conclusions which we
reached at our meeting of officials on the afternoon of
November 28, 1979 in Vancouver. Hopefully, if you agree with

this record, we will be able to commit ourselves to some firm

schedules that will ensure progress when we meet in May and’

June 1980. |
|

|It was agreed that the United States delegation

would prepare "issue papers" on the subjects of the share of

Fraser River sockeye and pink salmon to be taken by the

United States, the management of the chinook and coho fishery

off Vancouver Island, and cooperation in research programs.

The Canadian delegation agreed to prepare "issue papers" on

the Northern B.C./South East Alaska problem as well as an ela-

boration of our concept of how the coordination of programs

of salmon development might be carried out.

The Canadian delegation indicated that its papers
would probably not be available before March 1980, but it was

anticipated that the papers under preparation by the United

States should be available, at least in draft form, by. the

time of the meeting of officials scheduled for Vancouver on

February 14-15, 1980.

2/2...

000243



Document disclosed under the Access to Information Act

Document divulgué en vertu de Ia Loi sur I’accés a l'information

Many of our advisors expressed discontent with the
lack of progress in dealing with the remaining issyes at the
recent session in Vancouver. No doubt you share our wish to

make rapid progress in the New Year. Indeed, I feel that the

exercise we have embarked upon should facilitate the achieve-

_ment of an agreement when we meet with our full delegations

in May and June 1980. In this regard, we were pleased with the

United States delegation's assurances that the proposal. for

preparation of the "issue papers" in no way suggested a move

by the United States away from the draft text developed at our

. February 1979 session. For our part, we shall be examining

' the three column draft agreement during the preparation of the

above noted: papers and will draft new sections for your con-

Sideration if necessary or desirable. Similarly, I would hope

that your people might give consideration to any remaining

difficulties you may have with the language in the draft text.

- I-trust this record adequately reflects our agree-.
ment and I look forward to seeing you in February. Seasons

Greetings.

Yours sincerely,

ule few
M. Hunter

Associate Director
International Fisheries

Relations Branch

International Directorate

D.D. Tansley

G.C. Vernon

H.D. Johnston

A.E. Campbell

B. Applebaum

D. Goodman

R. Robérts i

M.P. Shepard (via Hourston)

W.R. Hourston (for dist. in Vancouver)

E.B. Wang - External FLM

J. Harlick - External FLO (for bag to

T., Boehm and copy to J.C. Price, - 4

Dept. of State)
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ENCLOSURES ATTN: —
Annexes

The purpose of this round of negotiations was

DISTRIBUTION to permit the USA side to inform the Canadian side of the

results of their recent in-depth review of this issue and

GNG ‘following from this, to determine whether the approach
GNT initiated by the Canadian side in 1977 and reflected in

the draft agreed language of the negotiating text of

FLM February 1979, would be followed in subsequent negotiations

or whether the USA would press for a new direction to be

WSHDC/ taken.

Boehm

#
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4. The Canadian delegation, on the other hand,

showed a high degree of cohesiveness. The advisors

(non-federal government members) articulated their

interests and concerns in a forthright manner, but at

the same time listened attentively to the opinions and

reasoning put forward by the Canadian Chairman (Dr.

Shepard) and other DFO officials and accepted their

suggestions as regards strategy and tactics. Although

the Canadian advisors were disappointed at the meager

results of the meeting and the unpreparedness of the

other side, they agreed with Canadian officials that a

tougher approach vis-a-vis the Americans would not have

been productive and that the best course of action was

for the Canadian side to play a helpful and sympathetic

role while indirectly assisting the USA side "to get its

act together".

5. DFO will prepare the summary record of the

meeting. However, for your information, the proposed

course of action for the next six months, as agreed on

by both sides, is as follows:

(a)

(b)

The papers, which would deal with what amounts to the

remaining unresolved issues in the salmon negotiations,
would be (to use the American jargon) an “issue definition

process" which would "scope out" the objectives and problems

22/3
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6. The Canadian side will use the first part of
the week of February 11 to consult with its advisors on

the preparation of these papers and other related matters.

7. No maritime boundary matters were raised during
the discussions.

(c)

a! WC 2 rockon Zico: 5)
Deputy Director

Legal Operations Division
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MEMORANDUM FOR THE MINISTER FILE om oe dusoica

S"5- F-2-Salnon-
BY HAND PAR PORTEUR

SUBJECT: Canada-USA West Coast Salmoni_Talks:

Vancouver, November 27-30, 1J0*79':

that, after considerable difficulty in arriving at mutually

acceptable dates, Canadian and USA officials have agreed

to hold these talks at the end of this month.

The object of the overall Canada-USA salmon

interception limitation negotiations is to develop a regime

for the management of the salmon stocks of both countries

in order to reduce the number of interceptions by fishermen

of one country in the West Coast waters of the other, and/or
to compensate the state of origin for such interceptions.

The Vancouver session is part of a series of

discussions which have been taking place between Canada

and the USA on this subject, commencing in 1977 (although
the general question of salmon interception has been under
negotiation, on and off, since 1971). This latest round

is being held to determine whether the USA, which has been

extensively reviewing its policy options on this matter,
is prepared to continue the negotiations on the basis of
a Canadian initiative directed towards a comprehensive

solution of the West Coast salmon interception problems, or

whether a new approach will be put forward by the USA side.

The Canadian representatives, led by Dr. Michael

Shepard, a Special Consultant to (and former official in)

the Department of Fisheries and Oceans, will include

Mr. Jim Harlick of the Legal Operations Division of this

Department. .

oA aiff
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‘ _ fi. BUSS CONFIDENTIALMr. Cadieux rue S-5 5 Lda AX ) So
$1 HANO PAR FORTEUR July 31, 1979

ATTN:

Bi BA 2 Sehihe IN
Reetcéption Talks: 5 -5-5-CDA/USA

The following are some preliminary and personal views on
the prospects for resumption of Canada/USA talks on West Coast
salmon, based on informal talks we had with Negroponte in
Washington July 24-25.

2. The first thing that strikes one upon exposure to these
problems is their complexity. It seems to me that there is use-
ful work to be done in reviewing and defining with greater
precision Canadian negotiating objectives. From my reading of
the minutes of meetings over the past three years, and from the

discussion in Washington, there would appear to be at least four

objectives which Canada has been pursuing, with varying degrees
of emphasis. They are (not necessarily in order of importance):

(1) Limitation on U.S. interception of Fraser River
salmon. I understand that by far the greater part

of all U.S. interceptions of salmon bound to or

from Canadian rivers - perhaps as high as 75% -
have taken place in the Puget Sound/Juan de Fuca
area, affecting all five salmon species from the
Fraser River.

(2) Management control of the Fraser River. Local

sentiment appears to be increasingly opposed to
a continuation of the present dual or shared

management regime for a river which runs exclus-~

ively through Canadéan territory.

(3) An improved (or more “equitable") share of the

benefits of salmon runs from "transboundary

rivers" ~- those which rise and provide spawning

gronnds and hatcheries in Canada, but which flow

into the sea through U.S. territory in the

Alaskan Panhandle. Canadian fishermen have only

very limited or nil access to these runs and in

the absence of benefits for Canada it would be

impossible to justify further Canadian investment

for salmon enhancement in these areas. Pressures

are likely to increase for alternative (e.g. hydro)

development of these rivers.

2-0/2
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(i) it will be impossible, in his view, to work
out an agreed basis of valuation of various

species of salmon caught at various times of

the year on one side of the border or the

other under varying market conditions. How

does one compare the value even of the same

fish from the viewpoint of the sports fisher-~

men, say off Prince Rupert, and the New York

restauranteur? In the absence of an agreed

valuation mechanism it would be impossible to

negotiate trade-offs between different species

and waters along the lines proposed by Canada;

(i£) local interests in one region are going to he

most reluctant to accept a need to pay a price

for benefits for fellow countrymen in another

region (e.g. U.S. Columbia River fishermen vs.

Alaska fishermen, or Fraser River vs. northern
transboundary rivers).

7. If External is to become more actively involved, or lead

these negotiations, I think it would be essential for us to consult
directly with the various Canadian fishing interests and the B.C.

authorities so as to he in a position to make a first-hand assessment’

as to where Canadian interests lie. We would have to work closely

with our colleagues in DFO, but I think we would have to satisfy |
ourselves on the basis of direct contacts as to where the high
priority problems lie, and as to what possible solutions might be ©
acceptable or at least tolerable. It might be better at this stage
to face the possibility that an ideal solution is beyond our grasp

and that we should concentrate largely, if not exclusively, on
problems which could become intolerable if allowed to fester. For

the rest, we might have to hope for good sense and good luck to en-
able the two sides to muddle through, as we seem to have @ne for
the last hundred years.

GMGING SIGNED ay

& 8. WANG

Erik B. Wang

FILM
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approval to those portions of the TPSFC regulations that
affected Indian fishing rights. ‘Those regulations have accord-

fishing rights and responsibilities have instead becn the suv-
ject of eeparate regulations promulgated by the Interior De-

partment, under ifs general Indian powers, 25 U. $8... 83 2,9,

ece 42 Ted. Reg, 31450, 43 Fed. Reg. 26737, 27187, and en-

forced by the National Maritime Fisheries Service directly,
faites tai by delesation tn the State. The District Court's

order is fully consistent with those regulations.“ ‘iu ihe

extent that any. Washington State statute imposes any con-

flicting obligations, the. statute is without effect under the

Sockoys Act and must give way to.the federal treaties, regula-

tions and decrees. #. g., Missouri v. Holland, 292 U. 0: 416, .

432, |

/ VI. |

In addition to their challenges to the District Court's Lasic

construction uf the treaties, and to the scope of its allocatian

of fish to treaty fishermen, the State and the commercial fish-

ing associations have advanced two objections to various reme-

dial orders entored by the District Court. I¢ is claimed that.

*t Although the TPSFC has refused ta accede to the suggestions of the

Vaited States that special regulations be promulgated to cover the Tudian

fisheries, we are informed by the Solicitor General that the Canadian

Government has no objection to thoea suggestions, has unilaterally imp!=

mented similar rales on behalf of its own Indians, and hay expressed no

dissatisfaction with the unilateral actions taken by the United States in

this regard. Brief for the United States, at 40 n. 26. .

Vecause the Department of Interior regulations assure that no dispro-

portion will accur, the equitable adjustment ordered by the District, Court

to cover the possibility that IPSPC regulations would result in a dispro-

portionate vontreaty take will not be effectuated. We accordingly have

no issue before us concerning the validity of that. adjustment.

32 The associations advance a third objection ax welk—that the Distriat.

Court bad no power to enjois individual nontreaty Gehermen, who were

not parties to its decigions, from violating the allocutions that it hay

ordered. The raasun this issue bas arisen is that state officials were

q

j

dugly NUL Runs inte offent in the (ited Stules. The Indians’

:

]
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approval to those portions of the ITPSFC regulations that

affected Indian fishing rights. ‘Those regulations have accord-
duply UU0 Rune inte offent In the United Stuleg. The Indians’

fishing rights and responsibilities have instead been the suv- —

ject of euparats regniaztions promulgated by the Interior De-
partment, under ifs general Indian powers, 25 U. 8.0. 38 2, 9,

sce 42 Fed. Reg, 41450, 43 Fed. Reg. 26737, 27187, and en-

forced by the National Maritime Fisheries Service directly,

rails ean by deleeation tn the State. The District Court's

order is fully consistent with those regulations.“ ‘iv ime

extent that any. Washington State statute iunposes any con-

flicting obligations, the statute is without effect under the

Sockeye Act and must give way to.the federal treaties, regula-

S|

tions and decrees. FE. g., Missouri v. Hotiand, 252 U. 0: 416,.

432.

VII.

In addition to their challenges to the district Court's Lasic

construction uf the treaties, and to the scope of its allovation

of fish to treaty fishermen, the State and the commercial fish-

ing assoviations have advanced two objections to various reme-

dial orders entered by the District Court.” I¢ is claimed that.

“t Although the TPSFC has refused to accede to the suggestions of the

Vnited States that special regulations be promulgated’ to cover the Tudian

fisheries, we ate informed by the Solicitor General that the Canadian

Govermuent has no objection to thoea suggestions, bas unilaterally impl=

mented similar rules ou behalf of its own Indians, and hag expressed no

dissatisfaction with the unilateral actions taken by the United States in

this regard. Brief for the United States, at 40 n. 28.

Verause the Department of tntcrior regulations assure that no dispro-

portioa will occur, the equitable adjustment ordered by the District Court

to cover the possibility that IPSPC regulations would reguit in a dispro-

portionate uontreaty take will not be effectuated. We accordingly have

no issue before us concerning the validity of that adjustment.

52 The atsoriations advanre a third objection as wollk—that the Distriet

Conrt had no power to enjoin individual nontreaty fichermen, who were
not parties to its decisions, from violating the allocutions that it has

ordered, The reason thie iseue has arisen is that state officinis were
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INFO. FANDO OTT/NUNTER oe S ac LA
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a)

TN THE BRISTOL. RAY AREA -

PROCESSORS FROM. TOREICN NATIONS

SALMON.

HAVE RECVD CALI. 6JUL/9 FROM MRS. KFVA LAFAVOUR (907) 465-3580 (COV. -

HAMMOND'S OFFIGK, ALASKA) WHO PASSED FOLLOWING MESSACE QGUUTE THERE IS A

SURPLUS OF SALMON ABOVE WHAT THE U.S. PROCESSORS CAN ACCOMMODATE WIULCH EXISTS

NAKNEK, KVLCRIK, ECICEK AND NUSITAGAK. THE

COMMISSTONER OF FISH AND CAME HAS SIGNEI) AN EMERGENCY ORDER PERMTTTLNC

INTO THESK AREAS EFFECTIVE ‘TODAY,

HOWEVER OFFRKR NO ASSURANCES AS TO HOW MANY DAYS THE SURPLUS WILL EXTST AND

TRE DATE ON WHICH Tit EMERCENCY ORDER WLLL BE W!THDRAWN. WOULD YOU PLEASE

FORWARD THIS INQ TO APPROPRTATE I'tSH PROCESSORS OF YOUR NATLON, PERMI''S

AND ADDITIONAL LNFO GAN RE OBTAINED AT THE ALASKA DEPT OF FISH AND CAME’

OFFLCES IN JUNEAU (907) 469-4100. UNQVOTE

2. HAVE INFORMEN THY OFFICE OF WR HOURSTON, DTRECTOR, INTERGOVT AFFAIRS

FISHERLES SERVICE, PACIFIC REGION, VANCVR OF ABOVE MESSAGE. REQUEST YOU TNFORM

APPROPRTALE PERSONNET. OTT. |

WE CAN

DRAFTER/REDACTEUR MTMVISION/ DIRECTION TELEPHONE APPROVEDO/ APPROVE

aG Ben nm pe ee en eee terse sa.f.. wae Meas pvc saeeunmevece

MARTENSF.0D.

EXT 18/8IL tmev 9770)
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OURTEL 0215 FEB 07
sUB/suUd ’

$USA SUPREME COURY pxcisi0s-BoLbt/ FISHERIES DIPUTE

ATTACHED ARE VARTOUS ARTICLES FROM THE SEATTLE POST INTELLIGENCES

AND SEATTLE TIMES CONCERNING RECENT SUPREME COURT RULING IN

INDIAN FISHING RIGHTSDISPUIL. AS MIGHT BE EXPECTED REACTION

OF VARIOUS GROUPS TO RULING WAS MIXED DEPENDING ON PERCEIVED

IMPACT THEIR SELF INTEREST. SOME COMMERCIAL FISHING GROUPS

HAVE REFRAINED FROM SUBSTANTIVE COMMENT PENDING THEIR REVIEW

' QF WRITTEN DECISION. AT LEAS, DECISION WOULD SEEM TO REMOVE ONE

ELEMENT OF UNCERTAINTY FROM WES! COAST FLSHERIES BUT ITS IMPACT

ON WIDER QUESTION OF NATIVE RIGHTS REMAINS TO BE ASSESSED.

DECSION ALSO CLEARS WAY FOR COGRESSIONAL ACTION, °

DAAFTER/REGACTEUR ul VISION/ OLRECTION TELEPHONE APPROVED APPROUVE

EXT 16/o0t. trey o/7et 000255
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teens ae,

Key events connected |

with | 974. Boldtrung
a ts a chronology of events connected with the 1974 Boldt |

. ” Augpast 27, 1973: Trial ins for “United States vs. W:
" “ton! im the court of United tates District Judge George Bol

“The suit was heralded as "the one which will solve once and for”
all the long, bitter, complex Indian: Geary: rights fishing contre
. es versy. ” oo; ah. mo

. _ Febraary 12, 1974: Judge Boldt issues his an3-page landmark
SN . daciston backing Indian fishing nights. . - .
“cove, Mlarof 5, 1974: More than 700 sportsmen march around the |
‘federal Courthouse in Tacoma to protest Judge Boldt's ruling, |

: ‘prompting The Times’ Don Hannula to "ior that “the moccasin
+ _ is on the other foot" in the rights disput ‘
“* April 25, 1974: State Fisheries Directar Thor Tollefson said ._.

. ils department has “no choice” but to cut back commercial and |
., Sport salmon fishing in view of the Boldt nuling. - :

38, 1974: Gilinetters and supporters stage a dem- |

onstration at the federal Courthouse in Tacoma to protest the .
3 most ‘severe fishing cutback ‘in the State's history —as direct
“= result of the Boldtdecision. 5

“eo: hme 4 1978: Boldt’s ruling is upheid by the Ninth
* om Court: of . The state will appeal to Supreme

Court, 3
soe Altgust @, 1978: Judge Boldt overrules a Thurston County

* Supertor Court order preventing Indians from fishing on the

. Fraser River ~— the first of many clashes between federal and
state jurisdictions over Indian fishing nights. al
? ” Jae %, 19%: Commercial salmon troflers dety a federal
“Court order (aimed at protecting Indian fishing) and fish for «.
tS open off the Southern. Washington .coast. the of geveral, :
x “open deflaat fish-ins by protesting commercial fishermen. ,

ober:21, 1876: “War at sea” is declared, with confronta-
Nees between state fisheries patrol boats asd protesting gillnet-
lers occurring almost nighUy. Maiters finally come to a head

when a fishenes officer : ts and severely wounds’ a pillnecter
in Hood Canal...

Jarsary 12, 1978: The state a asks the United States
Supreme Court to review the decision. The caurt nad

turned down a similar request once before,
“"" " Speuary 131978: A federal task force issues a Sweeping plan

. aimed at sattlng Boldt-related fishing disputes. The document,
- which calls for ureaty Indians to accept lesa than the50 per cen
share granted by the Boldt decision, iamediately is attacked by
Indtan tribes. .

April 4, 1978: Judge Boldt withdraws from the ‘second phese
of Indian fishing rights litigation involving questions of envrion-
mental management of fishing grounds. Dl health is cited. Later,
a San Francisco federal ig assigned to that phase.

Qctoher 16, 1978: Supreme Court decides to naview the
: 1974 Boldt decision.

i +» February 7, 1879: Judge Boldt remaves himself trom further
participation in Indian fishing rights cases.

+... - February 8, 1978; The Supreme Court hears oral argumarits
, I the atate's suit to overturn the Baldt decision.
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Indian tishing-rights case

| - Supreme. Court
Lee at

{

|:
t

18

backs
by DEAN KATZ. oon
Times Washington Burecu

WASHINGTON ~~ The United

States Supreme Court today up-

held virtually all of the controver-

sial Boldt indian fishing: “rights
case.

5 The Gto3 decision was a blow
.to non-Indian commercial fisher:

‘men and a victory for United
Swatess Dinisics Juuge Gowri ge a3.

« Boldt. Judge Boldt in 1974 ruled
gelas Vetinnea ane aneitiad tn the

; oppormunity to catch half the har-

justices, Lewis F. Powell, Jr.,
otter Stewart and Wilham H.

Rehnquist, dissented.

The cart made one change in

the Boldt decision. ft ruled that
fish caught by Indians on reserva-

tions and for subsistence and cere

monial uses should be counted 23

! part of the Indians’ share.

Gorton said that was the state’ 5
only “victory.”
Mason Morisset, “attorney for

the Northwest Indian Fisheries.
Commission, who argued the Indi.

ans' case ‘defore ” the, , Supreme

” vestable salman returning t to > trad
itional, off-reservation grounds.

Judge Boldt, 75, who is retired:

from the federal bench, said he is « Gorton said the ruling disap
‘ pointment. We did not believe that :
| fixed share was to be found in |
the treaties. The Supreme Court .

delighted with the decision. “It’s a.
great victory,” he said.

Senatar Warren G. Magnuson.
said soon after the decision was

? announced that Congress will seek

a legislative reinedy (u (he contro-
versy over how the. fish are divid-

alturney General Slade Gorton
in Raebruary hid ara it halanea tha

igh court that the Indians were,

Court, was ecstatic ut the news. ..

.AS @ reporter read him a sunt

mary of the Court's ruling. Morws-
set snid: ‘Oh my God, f can't

believe this." Cheers could be
beard in the background of Moris-
set’s office.”

“This is obviously an over-
wheiming victory” for the Indi-

ans, Morisset said. “Basically the

Court’s ruling upholds the J

Boldt decision with minor modi
cations of the on-reservation
share. w

“Other than that, it sounds: like

summer cahin on Whidbey Island,
“15 a

2 oT oh ef Ge res “i - :

not entitled to 4n equal division of |i State’s fishery. Reached at his |

has found thar there is."
Though unhappy with the out- |

come, Gorton said that at least
“we have the advantage of a final
en USlhiilys Gaciaion by Ux Un

ited States Supreme Court.
oaredeeas hy

Justice John Paul Stevens, Three

_-

wre

a 100 per cent affirmance of ev-
erything Judge Boldr has done in
the last five years.”
Morisset said the Supreme

Court’s ruling is “‘a complete re.
jection of the state’s theory.”
A key point in the debate was

the interpretation of language in
the treaties
“right of . Wy com
mon with all citzens of the terri-
tory. tad

Gorton ar. before the court

that the phrase was intended only
-,. (Contineed on A 14)

anaes tak Indians a ~

i ee me meme ee

7 ow, “. ’ . . :

‘S’ Be
” . 2. |

Ol Rens
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Boldt backed in,

Lae Oe iy oF am meere g mg,

-(Contioned from Page hae
“to: guarantee Indians access to
- usual and accustomed fishing sites

_-— ome

vn: eae,

ee ee -

prior decisions construing ‘the
treaties.”

The justices said an equitable
-meayure of the curnmon right to

the Digtrict Court erred im exciud-

ing fish taken by the Indians on

their reservations from thelr

in most respects ‘tnobjectionable, | |

and an “equal rtunity” for uu divid share of the rung, and in excl
individual Indians and non-Indians the harvestable. ininially | nach fist caught for the Indians’ cere: |
to try to catch fish, run that gh a ‘usual Monial and subsistence needs,”

But the Supreme Coust said Morisset said that change would ,

that key phrase “secures to the
Indian tribes a right to harvest a

share of each run of anadromous
fish that passes through tribal

and accustomed’ place into ap
proximately equal treaty and non-

treaty shares, and should then re-

duce the treaty share if tribal
needs may be satisfied by a lesser

have “very little’ effect on the |
overajl catch permitted Indians,

since the arnount caught by Indi |
ans that weren't previoudy count-

fishing areas." * ed in their share is very small.

The court said its conclusion “ig 7ount. Morissat said the court also re-
mandated by a fair appraisal of The court then said that al- jected an argument by Gorton |
the purpose of the treaty negotia- though Judge Boldt’s ruling, which — that a treaty betweenCanada ard
tions, the Jan of the treaties, was slightly modified by the.Unt the United States signed in 1990 ;

tedd States Court of Appeals, “is the Indian ;

‘ishing- rights case’
ee

jane particularly, this court’ $s Wook precedence over the

rtrmariae and thie AaniaA tatiene *
opportunity to catch half of the -
rvestable sockeye saimon run-

hing through cenain “usual and.

accustomed” fishing grounds in:
the Camnae Miwan,

. Finally, the court knocked down ,
a stata preme Court ruling pro-

hibiting the state Game and Fish-. °
erles rtments from setting
guidelines to implement the Boldt

The state Supreme Court ismmuad ,
the ruling in response to a siit
filed by nonindian commercial

fishermen who agserted that the
state had no authority to enforce
the Boldt decision. .

tee

me ee . mele

The hidh couve hace meotod thas

Gorton told the justices a ‘“‘defin-
itive resolution of the basic feder- -
al question of canstruction of the

treaties will allow state compl
women edb Fedennt uns

If compliance “is not confirmed
by the conduct of state officials,
the District Cowt has the power

to un the necessary reme

dial steps and toenlisttheaid of
appropriate federal law-enforce
ment agents m carrying out those

Steps," the court nied.

* Gorton sald the issue of whether
the state can enforce the Boldt

_ decision “is now settled” as far as

ve

he tn naanaeoed.
Said Morisset: “The sigaift , \

cance (of the Supreme Court na :
ing) is that the Indians mes
the treaties are
Wale woe ott t.- betterstart acting ae
pansiblity and maturity.”

Asked”what effect the ruling
might have on Gortan’schances 19
a face next r against Sewetor

Use attor.‘Warren G.
ney peneral nT Goa't think 1 |
should comment on that now,
We've git to concentrate onwhet :
the law is today. The Suprsene ©

Court has now and ft is up
fo the people to the law.” - i

ee eeeee |
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Tuesday, Tuly 3, 1979"

The Times’ opinion and comment:

r
HILE the issues bound

up in the Indiar-fishing-

rights dispute are numerous

- and complex, the bedrock ques-

tion is simple: Whether bar

galing struck with Native Amer-

‘cane more than a century ago

tan be undone unilaterally, to

suit the preferences of medem.-
“+ @ay whites.

‘That question was answered

, it seems to us, in

yesterday's United States Su-

prema Court ruling generally

affirming U.S. District Judge

George Boldt’s interpretation

of the long-standing treaty

fights granted Puget Sound In-

dian tribes in the 1880s.

In one important sensa, the

muctrdehated “Boldt decision”

of 1974 turned on a civil-rights

question. —- whether the rightful

heritage belonging to Indians .
was to be eroded still further. |

Judge Boldt, for whom yes
terday’s higt-court ruling was

the ultimate viidication of his

legal scholarship, had held that
the treaties between the United

States government and a dozen

or so tribes have modem-day

relevance,

And those agreements mean,
Jucige Bolds found, that Indians

ara entitled to the opportunity

f6 harvedt up (to haif the fish

Fetuming to traditional off-res-

érvation grounds,

Incidenrally, the high court's

Modifications of Judge Boldt's

original ruling may have sol-

tened its potential Impact an

non-Indian fisharmen. Indian

catches outside “usual and ac-

customed” stations, for exam.

ple, now are to be charged

against the Indian share of the

fish. And the door seems to

have beéli opened to future

chroiges in allocations based an

Changing circumstances in trib-

al economies.

Treaty rights are

‘law of the land’
Upholding Judge Boldt in

most respects, the high court

held 6 to 3 that its conclusions

were based on “a fair appraisal

of the purpose of the treaty

nagotiations, the language of

the treaties, and, particularly,

this court’s prior decisions con- .

struing the treaties."’

The decision understandably

ig unpopular with various ele

ments of the commercial and

Sports fishing industries, And it

was a major setback for the

state’s position — argued by

Attorney General Slade Gorton

In February — that the treaties

established only an “equal op

portunity” fishery.
But if yesterday’s ruling was

a welcome re-ratification of

treaty accords, it did not offer

remedies for this region’s en-

during fisheries problems,

which would persist even had

tha Supreme Court nied the

other way.

Complaints about the “Boldt

decision” notwithstanding, a

number of other factora also

account for the salmon and

Steelhead depletion: The ab:

sence of a unified, authoritative

Management of fishery re-

sources, the need for broader

efforta to rebuild stocks; de

structive environmental prac:

tices, and sv on.

Steps to confront these diffi.
' Culties will require somethin
along the lines of a “politica

solution,” like Uiat recomm

ed last year by a federal!

chartered tusk force rep

ting various purties to the dis-

pute.

Whatever is done next,

though, will have to be sccom-

plished within the framework

Of those ancient treaty agree-

ments.

sion,” now more than ever, has

been affirmed as the “law of

the land."

For the “Boldt deck |

!
i

i
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‘Excerpts from fishing ruling —{ |
were left untouched |few issu

by PAUL ANOREWS

- In its historic affirmation of the
Boldt decision, the Supreme Court
left almost none of tne touch
stones of debate in the fishing-
rights coatroversy untumed.

- Issues such as the wording of
‘the treaties, the meaning of key

phrases such as “in common
with and “usual and accustomed

ounds,”” and arguments about
e needa and capabilities of Indi-

ans and non-Indian fishermen ail

were-addressed. - . .

Here are some excerpts of (ihe
w- majority opinion, written

by Tietice John Paul Stevens and
endorsed by Chief Justice Warren

Burger, and Justices William
Brennan, Jr., Byron R. White,

Thurgood Marshall and Harry A.

Blackman:

— “There is no evidence of the

Pad of any of the specific Englishhad of any of the ific i
tering and, phrases ih the creaty. It
is perfectly clear, however, that

. the Indians were vitally interested

in protecting their right to take
fish at usual and accustomed
places, whether on or off the res-
ervations, and that they were in-

vited the white negotiators to
rely and in fact did rely heavily on
the good faith of the United States

tO protect that right.” .

— “The Indians understood thar
nomlIndians would also have the

es

tight to fish at their off-reserva- -

tion fishing sites. But thia was not

understood as 4 Significant limita-

tion on their right to take fish.
Because of the great abundance of
fish and the limited population of

the area, it simply was not con-
templated that either party would

interfere with the other's fishing
ta"? , ‘ . “oe ow

en “Because the sparse conten
poraneous written materials refer

primarily to assuring access to
fishing sites ‘in Comman with citi-

zens of the territory,’ the State of

“A

Washington and the commercial

fishing associations ... argue

that it was merely access that the
negotiators guaranteed. It is’
equally plausibie te conclude,
however, that the specific provis-

fon for access veh are to
secure a ter right —a right to
harvest ohare of the runs of
anadromous -fish that at the time
the treaties were signed were so
plentiful that ne one could ques-

tion the Indians’ capacity to take
whatever quantity they needed.”

— “A treaty. including one be-
tween the United States and an
Indian tribe, is essentially a con

tract between two suvereign na-

tions, When the signatory nations

have not been at war and neither

is vanquished, it is ressonable to

assume that they negotiated as
equass at arm’s length. There is

no reason to doubt that this as-

sumption applies to the treaty at
issue here.

“Accordingly, it is the intention °

of the parties, and nor solely that
of the supernor side, that must
control any attémpt to interpret

the treaties, When Indians are in
volved, this court has Iong given:

special meaning to this rue. It has

held that the United States, as the
party with the presumptively su

perior negotiating skills and supe

rior knowledge of the lan
which the treaty ia recorded, has

@ responsibility to avoid taking ad-

vantage of the other side.”

— (Ja footnote) “The state
characterizes its interpretation of

age in -

the treaty language as assuring -

Indians and nor-indians ‘equal op-
portunity’ to take fish from the

State’s waters. This appellation is
musieading ... Whatever oppor-
tunities the treaty assures Indians

with respect to fish are admittedly ©
Not ‘equal’ to, but are to some

extent gresler than, those affo

ed other citizens. . . -
“Moreover, in light of the far

superine numbers, capital re

sources and technology of the nan-

Indians, the concept of the Indé ;

ans’ ‘equal opportunity’ to take
advantage a scarce resource is

likely in practice to mean that the
Indians’ ‘right of taking fish’ will |

net them virtually no cacch af
" ‘ +, ‘

_= (In footnote) ‘The state
argues that as common flaw, a

‘commen was merely a
nonexclusive right of access, and

that the right of a fishery was
appurtenant to specific parcets of
real property. The state does not:
suggest, however, that these com)
cepts were understood by, or ex-,
plained to, the Indiars.

“Even mare to the point, the:

United States had previously used -

the ‘in common with’ ge in:
two treaties with Britain, includ’
Ing one si in 1854, that dealt ;
with fishing rights ... As inter. ;
preted by the Department of State ,

during the 1%h Centuzy, these .
- treaties gave each signatory coum |

: :

‘hate? of od epee|
—“It bears repeating, however,

that the 80 per cant figure immpoaed
a@ maximum but not a minimum

allocation ... the (minimum) ;
ill, upon proper submissions to.

district court, be modified In
response to changing circumm-
stances, HU, for example, a tribe |
should dwindla to just a few ment |
bers, or if it should find other!
sources of that lead it to—
abandon its ries, a 45 or 38°
per cent allocation of an entire:
-Tun that passes through ita cus .

tomary fishing grounds would be :

manifestly inappropriate because ,

the Uvelihood of the tribe under :

reasonably require an allotment of
large number of fish.” :

. those circumstances could not |

" = (In foothote) “Becauseche 60
per cent figure is only a ceiling, it

“IS not Correct to characterize our

holding ‘as guaranteeing the Indi-

i

|

{
!

edie. ad
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Magnuson for legislative \
changes in Indian treaties
"by DEANKATZ °C Soh / :

WASHINGTON - Senator Warren G.Magnusan favors con-- |
gressional action to change Indian treaties to make the North |
west fishery more available to non-Indian fishermen, a spokes- .

And an aide to Senator Henry M. Jacksoo said Jackson also
would favor legislation to modify the treaties “if that is neces -
sary to acconiplisn effertive and fair management” of the

ery. . mt,
Representative Don Bonker, 3rd District Dernocrat from

Olympia, said: ‘‘My judgrnent is that we wil] need to renegotiate
treaties, not only in terms of fishing rights in the Northwest but
also land claims, water rights and hunting rights.”

Comments from and the two senators’ offices came :
hours after the United States Supreme Court upheld the conrro- |
versial Bukit Indian fishing-rights case. - 4

F. Duayne Trecker, spokesman for Magnuson, sald that |
Magnuson probably would not go se far as to favor abrogating ~ .
the (8509 Indian treaties, Buc xuked if Magnuson would favor :

' legislation to modify the treaties, Trecher said: “Yes, 1 think |

that is correct."* {

Trecker said congressional hearings are planned for the .
state in A and September to gather ideas how to resolve the .

fee + «

Northwest ries issue. .
Trecker said the Supreme Court decision indicated that

Indians, while entitled to it, may not actually need half the :

harvestable catch, .
A joint statement issued by the two senators said that “the

Supréme Court’s action today still laaves Congress with the job
,of enacting ingislation to assure effective_and fair_management °
of our state's Salmon and steelhead resources.” ° nd

Bonker, who has a strong contingent of non-Indian commer: |
_ Clal fishermen and charter-boat operators in his district,-said he |
waa “not at ali happy with the decisim.” == s*s- a

~ 000261



‘nuillion We should at least

Document disclosed under the Access to Information Act

Document divulgué en vertu de Ia Loi sur l’accés a l'information

Post Intelligencer

Tuesday July 3, 1979

$

LF ishing Legislation to Be Pushed " -
‘ By.GilBailey thatch that 90 there will be

-, Dore fish for the treaty and
chance for an “absolute buy ”
- out” of Indian treaty rights

" different view. mo
“We have to set op the

hope that the registition
will be be p:csad before the

United States modified to
gtant more access to the

fish far 0a - Indian faber-
men, ,

The senators pledged
that legislation would be

drafted after hearings ten-
tatively. scheduled for Aa-

in Seattle ara held. In

additions the House Mer-
Fisheries

e added: “Por ever:
“excepl the trea Indima s mths ihe sora past

Me eokee as did the restof
the congressional delega-
tion, called for aghance-

_ est af tha fith resource.

“Canada is £200

' gion we know where we

atand. [ think we can be
successful in in working out

ithe best possihie fish mao-
“agement program | for every-
body.”

"I know some people

‘the

we've got to do now bs to

work with the scientific and

fisheries experts to find the
best method of enbancing

resource.”
He added, “The Supteae

Court has spokes.
Seg tm So

‘Sens Warren <° DOR + treat fisherman 6 the fob, noting there was enforcement,” he said. “It sext Mxhing “ta fairness to:ns acd Heary wo Mare alike,” he not enough money available will have be a fcdcral - state at +
yesterday, Promised quick Kep. Al Swift, O- Wash. forsuchabuyout ., enforcement plan and J Re ike Lowey D Aad
action on federal leghilation agreed tbat the Supreme Rep. Joe} Pritchard, R.- think we will have to get Wasb.. supported the dec?!
t ta resolve. fishing ques Court, decision “did pot so Wash. 2 member of the into an allocstion plan and son. saying, “We ssanation
tions, ive the problem.” "House Merchant Marine and = that fs very complicated.” shottid wphoid the tresties |

Washington's ‘two. sensei (Swift tekt there was itale Fisheries Committee, had a Pritchard . expcesed the as interpreted by. the |
tors released a foint staua. = : - - Le =

ame ahine ohn Ot we OF ~

preane. Court's action sup.
the Boldt decision, ”

“The Supreme. Court's.
- actien today sttil-teaves.
Congress with the jod of |
enacting legislation to as- 1
sure effective’end fair.

Simon aud steelvend fe . Aare cyt tiaeait ume & TM ‘ 5°salmon and steelhead re- - , rs : ee
source.” they said, - He agreed legistation Seattle Posi-fateiligenest “Tue ay sire ws 4

7” Botby senators have tat should be developed, but Ro eTy wr ees |
~ eatad they would He to see added. - want to turm back the, ressman. bp
the basic treaties between Lowry concluded, ° ‘Now clock,” said Rep.. Norman” hold the law.” -3.° 7. 7
the Indian tribes and the that we've got a court deck = Dicks, D - Wash, “but what He tov doubted that the |

court he deliniated wet the

{
|

|
j

ang do have a right here |
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for fishing-rights step
a

by PAULANDREWS - - roinimum allocation.” The key to determining alloca-
Tinea staff reporter. - tions, the ruling said, was ofhether the 50 per cent

In the wake of yesterds "4 Supreme Court ruling , was need to ensure “a c erate living, . . :

upholding the Bold? decision. most parties looked 10 ay Tf, for example, 8 me should dwindle to just a '
” ‘Congress ‘for the next. step in resolving the Indian ew members, Of if It ind other Sources

: gt support that lead it to abandon its fisheries, a 45 per
toy fishing-rights controversy. a cent or 50 per cent allocation of an entire run

to - Surprisingly, nearly everyone found something passes through its custamary fishmg grounds would
| "to be happy about in the 37-page, 6-to-3 opinion. be manifestly inappropriate because the hvelinood of

‘Commercial fishermen even suggested that a the tribe under those circumstances could not rea- \
“#} Close reading of the document left open the pussibili sona uire an allotment of a large number of.
. ty of a less than 50. per cent allocation of harvestable ah,” the ruling elaborateh. .- «st oe

yi fish to Indians — a view which tribal representativea.. ... Anderson said his group thterpreted the clause
' called “grasping at straws," *-. | ‘ta mean that “treaties do nat give a few Indian

‘ “We're going:-to-have to ask Congress for buy. fishermen the ability to become wealthy by fishing,” -
' "back monev (to purchase fishing vessels from com-": "=." Asked where one could draw the line between

mercial fishermen to reduce the fleet) and for en- ‘‘moderate livelihood" and “wealthy,” Anderson re
hancement money,”’ noted Paul H. Anderson, execu- . plied: ‘Weil, that’s the problem.” HO

‘te tive manager of the Puget Sound Purse Seine Vessel. Also questioning the 50 per cent allocation av-
‘ Qumers Association. thority was Phil Sutherland, presidant of the Puget
po “If possible, too, Congress is going tu have tu Sound Gillnerters Association, |

. establish somesort ‘of guidelines to determine when “The ruling says the government is responsidle ©
an indian has made enough money off fishing.” to provide Indians with 50 per cent, Dut only in terms -
Anderson added. . of an ‘adequate living’ (moderate livelihood),” Suth- |

is The 1974 Boidt decision gave treaty Indians the — erland nated. “What's adequate? Ia that 2 per cent or. |
‘ opportunity to catch half (the harvestable salmon and 49 per cent?” . |

! steelhead returning to traditional off-reservation In- _ Until folow-~m court rulings clarify the clause, i
% dian fisaing grounds. “there’s going to be confusion,” Sutherland predict- |
if Andersoa noted that the Supreme Court ruling ed. vi,
4 called the 50 per cent figure “a maximum but not Attorney General Slade Gorton sald the com |

mercial. fishermen’s interpretation of the 50 per cent congressional delegation indicated a “legislative
clause “ig correct, but the difficulty is that ‘getting rrualtication of treaties" may be needed to resolve _

rich’ 38 an imprecise term which the court eft us —s the: issue, Jim Heckman, executive director of the
with. The nuling does envisage circumstances where =‘ Northwest Indian Fisheries Commission said, “We
less than 50 per cent allocation would apply.” don’t read Maggie and the others that way," ;

. Gorton added that “it’s fair to say that if Indians Heckman ‘said a telephone conversation with
eit pee need, they will get first shot at Magmuson’s office left him with the impression that

_ But if Indians are making a living off other preme Court acta oe enone menting the Sur
sources than fishing, their allocation could be re — , .
duced, Gorton said. tm, Magnuson repeated his intention to hold Senate

Mason Morisset, fend counsal for Indian tribes Commerce Committee hearings im Seattle next
in the casa, said the clause merely posed a“whatif’ ‘month im preparation for developing legislation on
argument that was “insignificant when viewed in the —«*he fishing-rignts dispute, ’ , ‘
context” of the entire decision. oe, ne Gordon Sandison, state Fisheries Department

“It’s a theoretical problem that someone director, said he-plans to work with tribal leaders
Drought up, but ax a matter of practicality, you're and the congrexsional delegation to develop manage-

» Not pobig to find an instance where Indians don’t Ment guxlelines for this year’s commercial fishing.

Sem eee
need to fish | for their livelihood.’ Morisset said. ite sockeye season begins July 15.

‘ % To question that some Indians have “If we can’t a we'll be right back in court”
“started to do pretty well on fishing, but overall, Sandison predicted” ght ba 8
Indian fishermen are parely catching what they read - As for steelhead — the salmon counterpart :
to get by om,” Morissetsaid, - largely reserved for game fishing — Ralph Larson,

Joe De La Cruz, Quinault tribal chairman, said Stare Game Department director, ssid the Supreme
that ‘we would hope Congress will write some laws Court ruling should make available more steelhend
to Implement thase agreements (treaties), signed in “for sports fishermen in coastal areas, where tribes
18%. We don't see a big book being writtan to take have been taking up to 90 per cent uf steelhead runs,

oe TGthat Senator Warren G. Magnuson, R Guitlayute and Ni qisilyTribes ¥ niu have ta redunet tor Warren G. Magnuson. Repre- ilayute and Nis-q ri will have to reduc
sentative Al Swift and other members of the state's — their fishing,” Larson commented. . . . 900263



Supr eme Court fishing decision

rebukes, ‘warns state officials
by DEAN KATZ .

Tienes Weshorgtan Bureau

WASHINGTON ~~ The United

States Supreme Court ruling yes

tarday upholding the Boldt Indian
fishing-rights decision contains

several notably stiff rebukes and a

stem warning to state officials.
The high court also laid to rest

arguments on behaif of the state

by Attorney General Slade Gorton

that Indians are only entitled to an
“cyual opporiunity” to fish with
non-Indians: and not a specified

allocation of fish. vy

_ At one point, in what appeared

to be a slap at the state, the Su-
preme Court noted that “because

of the widespread defiance of the

District Court's orders, this litiga-
tion hag assumed unusual signifi-

cance.” -
; Elsewhere in its 6to-3 majority

ruling, the high court pointed to a
United States Court or-~appeatis:

opinion that said except for some .

desegregation cases, Unitad

States District Judge George

Boldt's efforts te give Indians a

set allocation of fish has been met
with “the most concerted official

and private efforts (sic) to frus-
trate a decree of a federal court
witdeused in this century.”

It- also referred to the state’s

“extraordinary machinations in
resisting the (Boldt) decree,”’
which has “forced the District

Cuurt to take over a large share of

the . management of tha state’s

fishery im order ta enforce its.
decress.’” e te Sova, elo sete

In its own opinion, the Supreme
Court said that “oftendi ina-
tory state regutations in the early

decades of the 20th Century’’

hefped establish a -trend of nom
Indian domination of the fisheries

in the state, It was that domina-—
tion which eventually led to Judge
Botdt'’s decision as a way of pro

_ tecting the Indian fi

The Suprente Court alsa aaid, in

a, ;

" warned, again.

a footnote, that “the impact of
{egal regulations... aud uf ile.

exclusionary tactics by. non’
ndlana lo Sarge measure accounts -
for the decline of the Indian fish-

eries durmg this century...”
Following the Supreme Court's

ruling, Attorney General Slade

Gorton, who argued the state’s

case, agreed that essentially, the
high court upheld Judge Boldt’s

actions. wie
Cortun saxl, however, that the

state “‘won" in the sense that it
now has the authority to manage

the fisheries resource ir. Wayhing-

ton State.
But the Supreme Court explicit

ly qualified the passage in which it

said the state has the authority tu

manage the fishery in accordance

with the Boldt decision.

First, it said if there is any

“recalcitrance” onthe part of

State officials te enforce the Boldt
Ageisinn,. the Digtrist Crt may
assume direct supervision of the
fisheness, . .

It then noted that Gorton told

the Ingh court a “definitive resolu-

tion of the basic federal question

of construction of the (IndJan)
treaties will allow state compil-

ance with federal court orders.”
. The Supreme Court then

. that if state com-
pliance with federal court orders

“Is not confirmed by the conduct
of state officials, the District

Court has the power to undertake
the necessary remedial steps and
to enlist the aid of appropriate

federal law enforcement agents in
" Carrying out those steps.”

to . «

. The key point In the debate over
Indian fishing rights wax the inter-

pretation of language in the trea-
thes giving Indians a “right of tak-

ing fish’. . . in common with all

Citizens of the territory.”

~ Gorton argued befnre the court
that the phrase was intended only

tO guarantee Indians actess to

wen
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usual and accustomed fighing sites

and an “equal opportunity” for
Indians and nomIndians to try to

catch fish. ,

But the Supreme Court said |
that phrase “secures to the
Indian tribes 9 right to harvest a

Share of each run of anadromous
fish that passes through tribal

fishing areas.”
It then went on to say an equita-

ble measure of the common
to rake fish “‘should Initially divide

the harvestable portion of each
run that passes through a ‘usual

and accustomed’ piace into ap
proximately equal trea non-

treatyshares, and shoul then re-
duce the treaty share if tribal
needs may be satisfied by a lesser

amount.” .

The court rejected Gorton’s
“equal op ity” argument as

‘“‘misleading’’ because, it said,

even the state acknowledges that
.dhe treaties provide Indians with.

certain rights — such as fishi

without a license and the authon-

ty to cross private lands to reach
traditional fishing grounds —~ that
norr-iIndians do not have.

Thus, whatever opportunities
the treaty assures Indians with
tespect to fish are not just equal

to, but to some extent greater

than those afforded other citizens.
“It ts therefore simply erro

neous” to est that the treary
language confers upon non-Indians
precisely the same right (o fish as

it confers upon Indians, the court

said,

The court went on to say that in
light of the greater numbers, capi-

tal resources, and technol of

non-Indians, “the concept of the
indians’ ‘equal opportunity’ to.

tagetake advan a scarce re

source is likely In practice to

mean that the Indians’ ‘right of

taking fish’ will net them virtually
no catch at all.” .
The Supreme Court said the

purpose and language of the trea-

Pot, ‘
a So, A

‘ vps

ties are ““mambignnua” in ¢
guarantee to Indians 2 right :
Share of the fish that pass thre
tribal fishing areas.

The court also saki that
equal division of fish between

dians and notlndians by Ju

Boldt is ‘consistent with our
Her decisions concarning In
treaty rights to scarce net

And yet, Gortad argued beyet, On a
the Supreme Court that the stz
postion mw war that Ind!

t ave No Fight tO @ sat allocation

The high coort abso dinmi:

““witbout merit” a state Supr
Court decision that said the &
eres Department could not ¢

ply with Judge Boldt’s ruling. .

The state court ruled that
Bok leacnan cid net be

forced by the state because
treaties did not give Indian |
right to a share of the fish n
and because & tion of :
cial rights for’ Indians woukd \

ate the L-protection claus

the United States Constitution.
The United States Supre

Cuurt said however that its :

Previous upgoons had held
the (treaties confer “enfore

Special benefits’ on Indians, .
The court said it is doubtful

- Indians, when thay signed

Treaties, ved thety ri
one simply of “the eieoce, St
with millions of other ctzegs,
Casionally to dip ther i
territo waters.” nt ae

Significantly, the high court ;
referred tu an appella
ciston that said that the tre
was not3 grant of a
ndions a ft ts
them..." om ats fs

In a later passage that could
the basis for further litigat

however, the court said thar
ans are not entitied to more -



Disappointed’
Gorton sees

partial victory |
- by SUSAN GILMORE

Times staif reporter

While ba xaid he was “disap |
pointed’ that only three of the |

" justices accepted the state's posi. '
tian on the fishinge-rights issue, At: |
torney General Slade Gorton said |
the state can claim a partial victo- :

ry in the ruling.
- “i'm gratified the Supreme |
Court finally decided the question

because it Will make administra: !
tion (of it) easier,” Gorton told

reporters yesterday.

=Now we can administer the:
program through the State De-!
partment of Fisheries ... and this

increases the state's right to regu:

late the fishery,” Gorton said. “Ie.

was well worth our while to take:
it to the Supreme Court, even:

though we didn't get what we

asked for.” |
GORTON admitted that there ;

. may dé further litigation over the :
interpretation of the 50-50 clause,

citing the wording of the ruling’

which sets the Indians’ limit at a

maximurn of 50 per cent of the |

harvestable saimon. ‘‘But,"’ he
sald, “it appears like a major part .

of the litigation is over,”
Gorton said the Supreme Court

° culitg will not affect his campaign
fot # Senate seat “in any way.”

. fly seema to me ar wus potnt
thay a legal issue, it’s settled,”
GoktOy said’ “Senator Mugnusun
is ¢ y choosing (o make it an

} put whether or not he suc. |

ceedy ih that effort, I suspect pro ;
ple. Salk ook at it with some care.” ;
d in February had arguad |

befote the high court that the fine

ars ote not entitled to an equal |
divis { the state’s fishery. The |

stat commended eal tish- |
¥e rights to:

colons. a a an |
; FE ne ist amend: :
ingthe. Boldt ‘itig ts for Con-j

' gresstto. ac +2. tre ueaty Burt

Gorton,. , BS ar a 1E NAS NO LT;
mediate play = + arry the issue to

’ Congress, o . ;

x
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Tribes nowhere near \__

50 per cent fish catch
_All the talk about 50° per cent

allocations of salmon and sreel-
head to Indians leaves most peo

pie with the mistaken imprussiun
that Indians catch abour half the
fish in the state.
Not true. Although the 1974

Boldt decision upheld yesterday
by the Supreme Court granted In-
dian tribes an “gpportunty” to

catch half the fish, the tribes have

Come nowhere naar that.
, Before the Boldt decision, Indi-

ans caught less than 19 per cent of

the salmon in the state. In fact,
the year the Boldt ruling was is-

through (recognized rribal fishing)

and are exempt from che

order. This estimare is consistent

with the state’s figures on the

number of salmon caught in 1977,
which indicate that the Indians
caught only about 18 per cent of

the fish taken in the case area

that year.”

Two main factors stand in the ©

way of Indians’ catching a larger
share of fish. first, ocean fisher.
men intercept vast numbers of

salmon before they even reach
Indian coastal and inner Sound
fishing waters; second, Indian’

sued, Indians caught just 5.4 per fishermen have lacked the vessels

cent of the salmon. and pear (o compete with non
A footnote in the Supreme Indian commercial fishermen.

Court's ruling refers (o the Indian-
catch issue:

The solicitor ral estimates

that over half of the anadromous

_fish in the case area (generally
Western Washington) do not pass

‘Court clears

Overall, the 19 treaty tribes of
. Western Washington have had a

difficult time reaching 20 per cent

af the salmon-steethead catch, let
alone the oft-mentioned 50 per

cent allocation,

state role in»
fisheries, says legislator
Times Otympre bureau

OLYMPIA — The United States
Supreme Court's fisheries decision
“creates new opportunities for the

state in fishenex management,”
Senator Lowell Peterson, chair-
man of the Senate Natural Re

sources Committee, said yester

day.
Peterson, Concrete Democrat,

said first reports of the decision

indicate “the state now will have
a major part to play in managing

the salmon and steelhead re-

He said he will convene his
committee aS soon as possi A 10

hear details of the wir, tc ce
from State Fisheries ta. 0

ie sion Sandison, . oo

. Shieh court gmerabocah ai.
sthech beaitud Sey eto c. t

vos George Bodt, wie mued

‘+ at Indians are entitled to halt

the harvestable‘ catch of salmon
and steelhead retuming to tradi-

tional Indian tribal waters.

Peterson said her are indica”
tione Congress might act on legis-

ation to bar commercial sales of
steelhead.

He added that his committee

‘“will take the lead im the Legista-
ture to provide whatever legisla-
tion ia needed at the stace level to

Support the federal fishery-law
changes,” .

“Clarification of the state role

m munaging the salmon and steal-

head resources is an important
aspect of the Supreme Court rvl-

ing,’’ the Democrati¢ senator sand.

. “We cannot continue, as in the
. 1st Season, with the state officers
7 «+? US. marshals all Deing

“yu. ved, along with biologists
“from the state, federal and tribal

apencies,” he said. .

= emer

en ngee
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’ . By Bruce Sherman

Yesterday's U.S. S0- 4.
preme Court ruling om the *-

controversial Boldt decision ‘*
was a welcome. victory for

Indians Hail
“4

:

4

Northwest Indians, but =.'.
tribal leaders said they”
beped the salmon resource

itself would be the. yitimate
* victor.

“It's been a long: strug:
gle, but it’s certainly not ig. i

over.” said Forrest Kinley,'a

Lummi Tribal Council
member who hzs been in on

the fishing coatroVersy

Since {ts early days. Kinley
‘also is a former chairman of °

the Northwest lodiam Fish-

eries Commussion. °
“We've got tc be happy,

there's no two ways about
it,” he said. “But we've now

got to protect the resource

and get back into managing
ishing.”

ofthe controversy hetd a
press conference in Seattle,
and the gatoeriog tussucu

out to be more of a victory

eelcbrution thas = gusetinn

- aad - answer session.

“It's a complete vindica

tion of everything the tribes
have indicated for the last

15 years,” said Mason D.

Post
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THE INDIAN SIDE: Expressing “cautious
sleosura at the Suprene Court ruling’

Morisset, the lawyer who
argued the Buldt case for

‘ the Indians before the Su
preme Court.
Dale Johnson, preacot

chairman or the “Hunthwat
Indian Fisheries Commis- .
sion, pointed out that stale.
agencies, the Legisiatu
and congressional represen-
talives. have “pushed vigo |

rously for the Supreme. .
' Court review.” He contin-°

Jy the ladian poopte must nowued: og
“We trust they will ac-

’ cept the ruling as a guide”
line for future action in the

state court, the state Legis-
. tature and the United States
Congress toward the exer.

cise of treaty fishing rights
* and tribal fishery manage

ment authority for the
benefit of all citizens ot

a _oy 5 a ald

;

ela
he.

ae

_ man, Dale Johnson,

‘Weobinjgon” rn
Billy Frank Jr., sg Nis-

qually who ls a veteran of
the fishing struggle and 2

commission member, said
that the Indians already

v have & Managément php
for fisheries: And be said

_ Join with the
tinued p

nike in tbe ee Frankplan in the
Said . “tt's.got to be

that people can deal w
everyone dealing with
‘resource. We've er io
tect that reeource.”.
ot such a plan if

stata

lanning. ©

ta for coo

me

nee
#

13

al

ght ad
inpert, Frank raid “four. five
or 10 years from now youre
going to see mune good pro-

, Grama on these streams Mee
everybody. These eee

do app Lacing
§pokesmen expressed soon

fears that there will be ef.
forts in Congress to rewrity
the Supreme Court decision

“We recognize that thi

fs not the last battiefield,’
$ald commansion chairmaz
Johnson. “Legisiation al

ready has been proposed ti
eercain members of au:
state’s

tion in aa effort $0 tao
tae eo ttn 2 ee
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_ bas not seen (it to undo.”

‘terested in management

' that many banks in north.

- gillnet fleet

. tive. said there was a can.

court did not want to be

: ing yew.”

om

~~

jaw what }idicial authority

However, members of
the Waxhington congres-

sioual delcxutius reached
yesterday seemed more in-

aod enhancement efforts
thas in bifts to overuirn the
court decsion .

The Lummi's Kinley catd

wert Washington, uncertaio

about the upcoming Su-

preme Court ruling, had
bean withholding loans te

some tPidal members that .

wanted to join the Lummi

Those WIth ¢stabhahed.

eredit bavw been able to
obtain loans afyway, he

said, but 38 or 40 Lummis

with warginal credit wt!)

nuw be able to obtain loans

where they could not be-

fore.
Andy Fernando, vice

chairman of me Upper Sia

git Tribe and spokesman for
e Skagit System Coopera-

sensus among tribal men--

bers in his area that the 6-39

Supreme Court vote was

“devpive.”
“A closer vote could.

have done more barm than

good,” Fernando said. “It
would have meant that the

decisive and open we door.
for cnnfiuston and potential |

‘ misuse of the decmmon.”
Fernando said tribal fish- |

ermen had been calling his

office all morning. ‘od!
whea contacted several.

hours after the decision was
issued, Fernando said for.

his own part “|
“E haven't stopped dane-,

Ores ® Lol
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‘by PAUL ANDREWS
Times staff reporter

my, : Se

‘Treaty cibes of Western’ Wash-
ington are “very much pleased”

“with the Supreme Court’s affirma .
‘tion of the Boldt decisian, said Jim
‘Heckman, executive director of
‘the Northwest Indian Fisheries

_Commission.' .- °° = >

- “This is, of course, what all our
-trides wanted, and we hope it will

. mean some law enforcament and

‘protection of fish this year,”

‘Heckman said “We alan hope it
will settle people down some on

this whole ise,” .
Asked if indians ‘ Con-

gress to. legisiate alternatives to
the Boldt ruling, Heckman re

plied: “I gueas Congress can
write any kind of law it wats, But

the way I hear Senatur (Warren

*G.) Magnuson and others, they’re

Saying we need some legisiation to

try to implement the provisians af
the decision, not go around them.”

Robert S, Johnson, representin
the Smail Tribes Organization o

Western Washingtan, called the
decision “‘an historic victory.”
“The question that still remains

is whether Congress will take

away a legal and moral victory

for the tribes by enacting tenden-

tious and racist legislation to fae
vor com ig use groupa,”’ -

He added. that Indian tribes
should play a strong role in build-
Ing up and allocating fish mms.
“Time has shown that the tribes

are better managers of the fisher-
ies than the state of Washington
has been.”

Indians pleased by \
ruling on Boldt —

makes it clear that the onus is on

the state to enforce and u
the Boldt
ft manage

cation, then rhe District Court is ;

turned down a chance to review

the Bokit decision,
tn

arguments on February 28

final day before summer recess to |
_issue ite ruling, took so long in its

ordered to take over mana t
of fisheries. : it’s obvioudy Our |
hope that thestate- wil] take over
proper management,” Mackie
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ruling. “If the state does
the resource by allo .

The Supreme Court, which had

last fall

hear the case. I¢ beard oral

The court, which waited till its

consideration that most observers |
felt sure it would reject much of !
the Boldt ruling, :

Other reactions trom public offi ;
cials inched;

Gordon Sandison, Fisheries De
partment director, said that al- .

though ‘‘we halfway expected |
t wi \something like this.” meayg

getting together with a lot of
people, 19 tribes and commercial

fishermen.” He predicted the size
of the fishing fleet, which the state
has attempted to reduce through ;
boat buy-back programs and fi
censing limitations, will expand

fapidly, . '

“in the neighborhood of $200 mil-
lion” to enforce and carry out the
decision,

said

“should be on upgrading and enh-

Hesaid thestatewill ask for

ee one, ee oe
Re resentative Norm Dicks

? primary emphasis |

ing the fish runs of the state. j
The Boldt ruling clarifies a lot of |
things, and clearly what we have

do ls make sure we have an.
But Ed Mackie, assistant state adequate supply of fish forall par. !

attommey general, said the niing. tiesinvolved.” .

. cseues Noma we nee . . . . . , 7° x i
yf .

“4

a ‘

" -.

a

st ah tawhe aie . 4 ‘

/s
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Seth methods ain
“ye dae s,6

ote

se ort hee:

7% a
ete

pitted

_ By Neil Modie
The U.S. Supreme Court upheld

nearly all of the Boldt decision on

Indjan fishing rights yesterday, and in
dctag so pruhably sent the tong - rag:
ing controvetsy toward Congress.

With modifications that will mean
a slightly smaller allocation to Indi-’
and, the court affirmed the 1974 dec+
sion of. U.S. District Court-Jadge
George H Boldt, giving 58 percent of
Western Washington salmon and

steelhead fisheries to treaty Indian
tribes. iy. ¢7 . n

Indian fishing leaders were job:
lant; commercial fishermen bitterly

disappnitited, because they had hoped

Mors Bolde-related pictures ‘anal
+ eteries, Pages4-4, 5S, 6 aad 7.

. oe aig

the Supreme Court woald disavow the
_ Boldt decision of slash the percentage

: of catch i gave Indian triben

Rep. Don Bonker, D- Wash., said
. that “for everyone, axcept the treaty

.. Indians, this ts the worst possible deci-
n.”

* of “enacting leynlati

- Senators Henry M. Jackson and
Warren G. Magnuaon of Washington
aaa ad thet Cnn eemew anu ihec the Ah

Yo asanre ef.

fective and fair management of our
‘state's salmon and steelhead re-
ahurce,

And Gov. Diry Las Hay called for
Congrest to investigate Indian claims
that she believes. are an economic

About the aspect of the des

sion that to produce po un

happiness was the probability that
enforcement. of the dectsion would
revert frour fedcral to state author?
fem = Oho ABEL A ow:

cree eee. ew

awe

Robe wo! 40 . pon : . .

hoe . : : . os — ae

Ripe ; Re he et Coty . wey i os

Joiite et: weoade Dow . we pe“ 

, 

. 
re re

me: Ou t ules: -
potty : Soe te , to Sarg ee
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Boldt, now retired, had turned

ovet enforcement of bis historic 1074

decision to federal agencies
Spokesmmen for commercial fisher-

men’s organizations yesterday said
they would seek congressional action
providing ecunomic help for oan -

Indian fishermen and possibly mod-
ifying the 184 and 1305 treaties that
accord special fishmg rights ta Ladi-

ans. .
Members of the state's congres-

sional delegation said they would
push for legislation emphasizing

money to “enbance” the salmon and
steelhead fisheries rather than trying

to reduce the tribes’ share. .

“There's no way that we can char
acterize this as a win,” conceded At-

torney General Sladc Gortoa, who

_four months ago had helped
the state's position when the high
court heard arguments in the Boidt
case,

“But the appeal was certainty well
_ worthwhile,” Gorton added, “because

both the mapayement and the ailoca-
tiua (of the salmon {mbhery) are more

fair and easier to adminiter (under

the Supreme Court decision) tha
they were under the Bold: decision.”

Gordon Sandison, director of the
state Department of Fisheries, coa-

wee bi ee cae a. e ee

the decision and ides
Washi

ahead and start rule - making.”

Foderal fisheries enforcement offf

cials indicated they would be happy
tu give the job. back to the state.

Commented Wayne Lewis, special

Page A4, Colum ¥

/b

Post Intelligencer
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i “indians: Win
“yedig”

aed . mee pet:

soea@Eyee
wn:eeae ea.

te. - Decision; ' « j

: , In. Supreme., .

. .osa pees: an — ne
ei “Eb amy: Frew Page Asli
»"""gpent ta charge of law caforcestent a

*

Service in Seattle: -
- for the National Marine’ Fisheries

“If the state xssumies rhandigement,
wre “they will also assume the enforcement |
ge at role..But if they tus into widespread’

violations (of the fixheries regulations!
" ‘and they dont have enough peonle

and enough equipment, { am sure the

federal government, If requested by”
the s state government, will lend its.

hn The Supreme Court, fo a 63 deck
', stou written by Juatice Joho Paul |

_Stevert, made these changes, in the”
Botdt ruling” :<'*

:o

Document GisciOseG UPUEL Che AVR om Od
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ory

- @ Bokie'’s “50 yerceat figure tm |
. pones a maximum bot nota minimum

allocation” for treaty Indians, the |
court said, Thus, its ruling doesn't |
ee the ete a pybimua |
catch opportunity, 5

"gon did. - 4
c.f e Moreover,said the justices, the 50 4
“\ percent ceiling “ “wii; upos proper ‘|
{submissions to the District Court, be ai

_ modified (dawnward) ip respoute |
* chaoging circumstances,” soch as a
tribe sould dwindle to only a few ;
members or no ‘Tonger rely heavily on ;
fe ipbery.

ase The indians’ 56 BO percest maxy | |
“gum toust Include all fh taken OW | ~

“*, reservation and all those taken for'”
ceremoaolal and subsistence wee ~ |
eategortes Boldt bad exempted tn |
‘determining the Indians’ share (These

fish are a eelativetysmall share of (he
total cateb) neal 4
“The court sald that under the tres: ©

_ tes, the tribes must be guaranteed “So.

. Much as, but not morethan, & neces
By to provide the Indians with a |Wvelbgod — at to sy, a moder '

v.

<4 a8 as

ol

ey toe Dusted tad tat w contnge.. a @

- when its need for that allocation bas / ‘
diminished “would be manifestly im")

~

bey
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ppropriaté because the ‘ivelihoodof.%:
a. ‘eye re bec those circumstances,.¢
cout ot reasonably ‘require an allot. .-<

- ment of large aumbets of fish.”
The Supreme Court's modifications ..Gog Det SuReepe Cours praised by _

» Gorton and criticized, in part, by an‘

: men’s organization, -.:
Scott Stafne, attorney for the

‘Washington Trollers Association, said. &
“+ allowing the District Court in Tacoma
a y the allocation percentages

‘cc according to changing circumstances ;, D3) css
My “sounds pretty unworkable.”

“What it looks tike is that the court

ie fas told the District Court to stay in
\ ofp this forever,” the lawyer said.
Batic ‘ “It Jooks to me like if somebody
ie decides the alfocation is inappro-

| priate, they can march back into.
+; court... .it sounds Uke it'll make

the lawyers rich and nobody else.”
- However, Gorton said the effect of

. the Supreme Court's limiting of the
. Boldt decision “does significantly
- reduce the Indian entitlement, which |
under Boidt was closer to 60 percent

. than 50 percent.”
Boldt's exclusion of on - reserva. ..

* ‘thon, ceremonial and subsistence
- catches had boosted the Indian enti-

“' tlement beyond 50 percent, he ex-
.. Plaiged, although “the Indians have

never caught their entire entitle-
ment.” .

: Boldt had taken control of manage-
‘\. ment of the Indian entitlement after |

the state Supreme Court in 1977 or- |.)
dered the state Fisheries Department .

not to allocate fish between user .
proups. The agency thereby was for- .,
idden to act to implement the Boldt

' decision.
Yesterday's U.S. Supreme Court, .

decision, Gorton commented, “says

the state Supreme Court was wrong, ©
” that the Department of Fisheries can.

and must enforce the fishery.
“Having a single state agency able ,

4! attorney for a commercial fisher- ,

Document disclosed under the Access to Information Act
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me ° Court has the power to undertake the
: mpecessary remedial steps and toenlist
. enforcement nppoprtefder

. orcement agencies out

(those steps.”
. Phil Sutherland, dent of the
san tn member Pu d Gilnetters
‘Association, the est non - Indian
fishermen’s organization, seid be- |

_ didn’t expect commercial fishermen
eet the Supreme Court decision

4 in the open defiance that met the
" ‘Boidt case.

In U.S. District Court in Tacoma,
¥. 941 contempt - of - court cases for ille
. E fishing are pending before Judge

lack Tanner, replaced Boldt on

‘ the fishing case after the latter re

tired. Those cases had been beld in

_ abeyance until sfter the Supreme
Court decision.

Lewis, the National Marine Fisher-
jes Service enforcement officer, said
the outcomes of those cases could af-

fect whether acts of defiance cop-
‘Unue in the future.

-. Although yesterday's decision is 2
milestone in the fong - fought Indian ~

7 7° fishing litigation, it probably won't be
; the fast the Supreme Court will hear

of the case.

... Yet to makeits way thttegh the
. federal courts is the so - called “Phase

_ If" of the Boldt case, dealing with In-

..dians baving veto power over develop
_ , Ments or projects that could thraten
- fisheries. Boldt withdrew from that

GILNETTER Tom: Galbraith .. phase last April, prior to bis retire.

mended his net and saw in the = TMeat.
Bola coe ruling the creation {a writing yesterday's opinion, Jus

- class sonar __ .tice Stevens was joined by Chief Jus-
the Warren Burger and Justices Wit

Ham Brennan Jr., Byron White, Thur

- good Marshall and Harry Blackmun.

wer rin the hands ofseveral In a dissent fosned by two other
_ federa agencies, =

The Supreme Court op inion said it nothing in the language of the trea--
ustices, Justice Lewis F. Powell said

. to enforce all as of the fisheries - twisted tbat state officials would tics Indicates ... that the Indians —
:- law is infinitely better management,”

Gorton said, than having the enforce
out the ruling. But‘if not, the would be guaranteed a percentage « of

“just ces warned, “the (U.S.) Districg -. the catch.”
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| Fishermen Expected
By Jon Hahn

“The Supreme Court might just as
well come in and take the engine out

of your boat,” said the gray - haired
boat owner. “Today they took the

heart out of the fishermen.”
It didn't come like a bombshell.

Yesterday's bigh court ruling uphold-

ing the 1974 Boldt decision on Indian
fishing rights hit the Fishermen's
Terminal in Ballard like a slow rising

tide bringing in crud to foul the gear.

There was the slow realization that
the high court hadn't done justice as

it was expected on the Ballard docks.

“What they've done is create a two -

Class society,” said Tom Galbraith, 51 -

year old skipper of the Santa Maria

“All non - Indian fishermen now are

formally second -class citizens. We

Document disclosed under the Access to Information Act
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used to make a good living at fishing
... Rot much, but good. Hell. if any

fisherman here today had the same
(fishing) time the Indians are being

given, he'd be a millionaire in a year.’

Sam Zorich, 66, was the gray -
haired boat owner who talked of the

government taking the fishermen’s
earts out. ‘We all expected a little

better deal, some justice. But what
can we do now... nothing. Our in-

vestments are down the drain.

“If 1 were younger, I'd have ever-

yone go out and tie a chain around

the boats and let the government take
‘em.”

“When the government has got

enough guts to put « man out of busi-

ness, it should at least offer to buy
them out. “When they did have a buy

‘Better Deal’

- back, the only boats they bought
were so bad that 1 wouldn't set foot

on any of them. And yet, the govern-

ment can turn around and pay for

boats for some Indians who've let

them rot.”

Sam's brand new gillnetter, still

not completety outfitted, is waiting at.

the dock. “I’m partners with my

brother, Martin, who actually works

the boat,” he said. “But I' don’t know if
we can afford to take her out on the

few days they give us. Two years ago,

‘they give us 2% days in the fall sea-

son. A fall (fishing) net costs $5,000,
maybe $6,000 alone.”

Further down the dock, Dan Sever-

son doesn't even pretend to look busy,
but he’s sbort on words — and they're

not ail nice. “It’s a (bleep)’n shame

that the Indians can go into the
creeks, even, and take what fish they

want. 1 thought the ruling would be

different, something fair to everyone,

like, when the Indians fish, we fish.

Everyone fishes equal."

Behind him, Severson's two gilinet-

ters display “For Sale” signs.

On shore, LK. Kornetinsen mends

his stretched gillnets because he

doesn’t know what else he can do. “I

don’t know if I can afford to go out,

but I put my nets on and walt and see.
They tell you when you can fish, but

they can change that at the last min

ute. So, I put my nets on and wait.”

The Supreme Court's ruling ‘yester-
Indian:day “will make several of my

fishermen friends millfonaires,” said

gilinetter Ron Anderson. “And the
canneries probably will buy boats an
gear for other Indians, while small
guys like me get squashed out of

business.

“lm as much ‘native American’ a
they (Indians) are. | was born and
raised in Seattle; [ served in Vietnam

and got wounded there. I've been fish
ing for 14 years, and it’s all I really
know, and it’s what ['m good at and
what I like best. [ don’t waat the
government to give me any advantage

over the other guy and | don’t want t

get bought out. | just want to be able

Page A-4, Coloma.1

te : me
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‘Better Deal’ Exp ected .
|

. p ..e wade "ge ely wo
= ‘#From Page A 2 7 _.to Warbiogten, D.C: and get some

attention, but who the bell knows .to fish whenever anyone clse C28 we're even bere?” 4
fs :

Across a cold cup of coffee, an- Their boats are there, of course,
other fisherman reminds Andersom fike se great big calendar art scepe.'
“Yeah, bul no one out there cares And they might ail Stay there until |
about you or me, and wecan'tdoapy- the banks that hold the iozns come to
thing about #. Truckers can blockade = get_ them. Or, until the fishermen
and farmers can drive their tractors chart a beW course. -
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So get a?

Liv tae fh ede! Sone tf Ac eal Nias Be peer a ete “
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mee ad pr7. three years she ps District ‘Judge George ‘She wholesale value of the salmon was 15 $20.4 mi
Cr. Bald ed that Indians were entitled (0 50 percent of vi 4°" ‘The 620,000 sport fishermen’ caught jus! lew than'da’ (
_gthe splmon catch, treaty Indians caught 17 percent of the cayaverage of two salmon each for the year, or: 12 millioa:
jfalmon, according’ (0. sate, Fisheries Department stay ‘ a fish. They went on 19 million fishing trips. “-¢:.7%4* j

“, mt ee ae ‘At $28 per {ishing trip, the recreational: simp ‘nab!
tE we ee. nid compafar rn with a "5.4 potcent share of “the cute et ay ‘wes valued by the state at $52.7 million. wee Asie
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iermen upset by

high-court ¢ ecision
eee eeeed Loe” g —_

oP

* by SUSAN GLMORE > nd |
: and WARREN KING ., 0 0°).
Times staff reporters leet z

wee,

Hours after the Supreme
. Court's ruling on the Boldt deci,
.” Shon was issued this morning, Lar-
_ Py Dontos was making plans to
. remove the drum from his purse

. Séiner so he could haad tn Alaxks

next week.
_ He hed hoped to fish Puget

Sound this summer, “but now 1’

just go to Alaxka and forget it.”
-” Dontes, 32. who has fished since

he was 15, was just one in = flewt
of seiners and gillnetters at the

Fishermen's Terminal:in Ballard
who expressed shock and anger at
the ruling:
- The court upheld the controver-

sia] 1974 Indian fishing-nghts daci-

sion of United States District
Judge. Ceorge Boldt, who ruled.
that the jans are entitled to
half of the harvestable salmon in

. traditional off-reservation: fishing -

Dontos said he had attached the

drum to his 58-foot seiner so he
could fish at home this summer.

The drum, used to wind up fishing

nets ag they are pulled from the
water, is nl in Alaska.

- He lad teen waiting for the
. Supreme Court's decsian belors

ing anchor. Now he said he
no choice but to head for Ket-

chikan. Many fishermen already
chaveleft.

mits to fish in Alaska,
Gene Gilbertoen. 42, a purse sei |

net, Said he expects the Boldt rub |
_ ing wilt have a serious effect on |

the Alaskan fishery because it will |
force more Washington fishermen
to compete with each other in:
Alaskan waters,

Like many of the fishermen, he
is angry at the high-court ruling,

“I chink it stinks . . . when the
Indians accepted citizenship, they
accepted the responsibilities that |
go along with it, that everyone ts
created equal,” Gilbertson said.
“The Indians were made citizens
And I don't think we should have
treaties with citizens at our own
cuuntry

Gilbertson said he doesn't think
the fishermen will eccept the mul.
ing without a fi -

“Y don’t it's gonna work,”
he said. “The guys-won't just sit
by. There's going to be more ille-
gal fishing going on. I think the |!

protests. will continue . . . until we |

000276 |
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eet Something through Congress ..

More than 300 cases involving
are pending before -"gal Statea District Judge Jack

Tanner, who replaced Judge Boldr

ON the fishing case after he re
__tired. Thase cases had been de ~

ferred while the Supreme Cour |
reviewed the Boldt decixion.

“i'd sure hate to be the first one | .

before J Tanner,” said

- Tony Vitalich, 64, 2 purse seiner

who has been fishing since 1931.
“He'll crucify us.”

He said he expected a decision
im which the state would reguiate
the fish.

“T didn’t expect them to uphold
‘ Boldt," he added, “bur that’s the
supreme law — wa can’t any,

higher unless Congress acts. rst
Vitalich said he just spent

_ $75,000 getting his boat ready for
this gaason ‘“‘and [I'm not about to
hang her up. iim gerting old 50 T
‘can retire pretty soon... and if
_things get tad the stata iy guing lu
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have to rag out ot bme in:, yi mM
i Sutherland, president of the!

Puget Sound Gillnetters Associa-..
"tion, called the ruling“'4 decision»:
_ that isn’t a decision. It more or’
- fess remands the basic issues
Fight back to the lower court," he

“sad. “How bong can this crazy
game go on?”

Said Louis Bozanich, 30, a pill.
netter who has fished for 38 yaars: |
“The fishing decision is only a ;

' drop in the bucket (with regard te.)
Indian rights) ... They want half
the Staie of Maine, They. sold their-7
land and now they -wanr it back.
for nothing. I think all men ara:
created eqial.”

=. The gillnetting season for sock-
-e@ye opens July 15, Charles Yeats,

Seultte lawyer for the association,
Said, “It’s too early to answer the.
question of what impact this will

have on the gillnetting season, but
it doesn’t look good.

“We may all line up on the
Aurora Bridge.” ee eeeame

a3
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Juidge Boldt calls high-court ruling
. v

on. fishing rights ‘victory for’ ‘justice!
Le wale oa Pave "ad

“by PAUL ANDREWS _ aN a aie) endorsad the 50-50 allocation of har |”

|
'

~ws a one

op ete vestable fish -— the most notorious element oftof reporter: | eR eetTews 5 Judge Boldt’s ruling. The Supreme Court also
“Judge George i. "Boldt, in “pod. irks” reinforced the distnct court’s broad powers ta

despite recent heaith problems, said today the | adjudicaty and enforce the Bokit decision,
United States Supreme Court’s affirmation of '/[ which Judge Boldt had invoked on several
his fishing rights ruling “is a : Mctory for. | occasions when state courts and fisheries offi-
justice.” { Clals had balked at carryingout his ning.

Speakingi in a telephone interview from hia. Ne While nuances of the carefully worded deci /
Tacoma-home, tbe. jurist said he “was not sion will take time to ferret out, it appeared '
surprised by the ruling I knew the court had that the major exc tion taken to Boldt's rub |
Some modest reservations abour it (his 1974" ing was that he should have included oor reser-
ruling), but in the whole main structure of vation fishing in his allocation formula.
Indinn rights, I felt the court would see that it~" Judge Boldt’s ruling had given treaty Ind
was the correct ruling,” an tribes the opportuntity to catch half the |

- The 6&tO3 majority in the ruling “was farvestahle ralmon and steelhead returning to
about as good as you could expect” from a traditional off-reservation Indian fishingSupreme Court which has had few un@nimous grounds. His decision did not apply to om ;
decisions, Judge Boldt noted. “I’m just very | Teservation waters, where Indians could catch :
happy to know that those things most impor as many fish as they wanted and not have that
tant in the case are now vindicated.” . amount included im their ahare.

Asked if he thought the Supreme Court @ Boldtsaid today that the on-reserva-
Tuling would quiet the fishing-rights controver- dont tery “does not amount to very many
Sy, Judge Boldt laughed and said: ‘I'm not fish" and wil! not “affect vey much” the-

{

|
judge, who has said before he was For the mild-mannered, grandfatherly, but - i

|

et RR aee ee oe ee ee rrr
a a guy anything about that.” . formula his decision established.

“shocked aud amazed” at the acrimony his stubborn judge, the Supreme Court ruling
-Tuling caused, added: “'There’s just no way to = marked perhaps the last and most significant
predict what will be controversial.” victory in a fong and Ulustrious career. During

in tts, page opinion, the Supreine Court @Mplus years on the bench, he gained a reputa-
OR ee ee re ey > an .

0 : 000278



‘thon for filtres and triliaoce “which brought |

+e

him the respect of _Jprista: throughout ‘the
Country. +

"tn 1908, b he sentenced former: Teamsters
‘. President Dave Beck to five years in prison for

- iacometax evasion, Two years later, as a;
in’ Los les, he sentenced an |Shee boxing bos’ Frankie Carbo, ito 3

years in jail fur extortion. ==".
@ early 1960s, his reputation was such jnents Justice Earl Warren named him to:

a panel of federal judges in charge of handling |
“hundreds of price-fixing cases against major:

* electrical companies. In 1970, Judge Boldt has. |
‘dled the notorious Seattle Seven conspiracy
trial,
* A year tater, he was named by President
Richard Nixon to head a Special Pay Roard
charged with enforcing anti- indationary wast

Best the fishing-rights decision in 1974 which |
came to bwar'his named was his most contro |
versial and, he later adraitted, most taxing.
When pe retired from the bench two roonths |
ago, y observers speculated it was be-
cause he he ould see “handwriting on the wall
that his oar would pe overnuned by

rere Court.’ i

See Nt turned out, ‘Sides Bot had the
laugh. | ; wy <7

JU
2

{

.
‘
t

9 v. aes

Document disclosed under the Access to Information Act
Document divulgué en vertu de Ia Loi sur ’acces & Vinformation

AS

000279



UNCLASSIFIED

FM SEATL UAGRO724 22MAY

TO EXTOTT GNT

INFO WSHDC FANDO OTT/HUNTER

DISTR FLM FLO GNG .

—-~-SEIZURE CANADIAN TRAWLER

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur l’accés a l'information

a

DATE
a

y

8) Oe

nec 2PUT |. a>
5 CADMEO

Lge eit
ATTN: feat NAA ESOTIOR Tt oy aa HES

me wed te a

Qk -S --P-A SDriedey
CDN TRAWLER QUOTE PAT T2 UNQUOTE OUT OF Wolo Was~sercepareTM
US COAST GUARD MAY21 TEN MILES NW OF CAPE FLATTERY FOR FISHING

USA WATERS.TWO HUNDRED SALMON WERE FOUND ON BOARD AND OTHERS ON

LINES.TWO CDNS ON BOARD WERE HAODLEY DONALD MARCUS CAPTAIN AND

RICH REBITT CREWMAN WHO WILL FACE ARRAIGNMENT IN FEDERAL MAGISTRATE

COURT PORT ANGELES.COAST GUARD WAS IN COMMUNICATION WITH STATE DEPT

PRIOR TO SEIZURE.

2.TRAWLER CURRENTLY PROCEEDING PORT ANGELES WITE COAST GUARD CREW

AND WILL ARRIVE APPROX NOON MAY22.
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: Moscow, May 7, 1979 |

Dear Mr. Minister,

I want to confirm our agreement concerning the meetings in Moscow

of the Ministers responsible for the fishing problems of Canada, Japan, the

USA and the USSR, to discuss issues pertaining to the increase of productivity

of salmon in the northern part of the Pacific and the rational utilization of

recourees of this valuable fish, which ds of interest to all four states.

As you know, for various reasons we failed to hold,the conference

in 1978, but I hope that with your consent, we will hold it during the third

quarter of 1979.

Taking into consideration your suggestions concerning the necessity

of the preparation of the agenda of such meetings and also the preliminary

discussions on the project's content of corresponding documents which can

be proposed for consideration and agreement by the Ministers, I would like

to ask you to send to Moscow the representatives responsible for seven days

beginning August 15, 1979 or any other convenient time. The agenda for the

:
representatives is enclosed.

I would like-to suggest for the forthcoming discussions at the

Ministerial level the following agenda:

1. The mutual exchange of information concerning the condition

and perspectives of the development of the salmon industry.

2. The forms and content of scientific and technical cooperation

on research and the increase of productivity of the Pacific

salmon.

3. The holding of the second conference for scientists of the

four countries on the biology of the Pacific salmon.

ve /2
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@ 4.. .The mutual responsibility and.concern of the.four countries

in respect to the reproduction and the rational utilization

of resources of the Pacific salmon.

5. Other questions,

The probable content of each point of the draft agenda could be

the following:

On Item 1:

The main purpose of the Ministers' Conference is to coordinate

efforts aimed at the increase of salmon in the Pacific, thus increasing the

quantity of fishing; to start an exchange of information on new research.

and to regulate the fishery.

Perhaps it would be desirable if each side prepared’ and submitted

a short document, describing the present state and perspectives for the

next five to ten years of the salmon fishery.

‘On Item 2:.

Discussion of the possible content of an Intergovernmental (or

other) four-sided agreement on scientific and technical cooperation,

including the exchange of information on research and fishing activities, the

exchange of specialists, the planning and the carrying out of mutual large-

scale projects for studying the salmon, arid the increase of their stocks'

productivity.

‘On Item 3:

Appreciating the results of the first Conference of scientists

from the four countries on the biology of salmon (October 1978), .to confirm

the desirability of such meetings (of scientists and specialists) periodically

(every two years) and to accept Alaska University's proposal to have the

.-./3
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@-con conference in the USA in the second half of 1980... To determine the

main subject of the Conference, the number of members, whether various

voyages in the country are possible, and other issues. To exchange opinions

concerning the place and time of the third conference on the biology of

salmon.

On Item 4:

To exchange opinions on the possibility of preparing a joint

statement (or Governmental Declaration) stipulating that the sides consider

themselves mutually responsible. for the reproduction of salmon in the

Pacific and are interested in fishing salmon in reasonable quantities; the

document would point out that the sides agree to act in accordance with ©

each other in order to preserve most effectively the salmon in the Pacific.

On Item 5:

To discuss possible opinions on the problem of diadromous fish
eeene

(and other issues) at the forthcoming session of the UN Conference on the

Law of the Sea. To discuss the suggestion by Canada and the USA to found
Pee

an International Council on the North Pacific (this issue was discussed by

experts in Seattle on January 15, 1979); if the idea is accepted in general,

we do not think this Council should be in charge of salmon.

To discuss and agree on the content of the final document

(communique or other document) of the four Ministers' Conference. I am

sure you realize that everything stated above is only a very preliminary

draft of the agenda of the forthcoming conference of Ministers. I hope

our suggestions will help the Canadian representatives in their preparation

for their work in Moscow. Naturally, we would immediately consider all

your recommendations.

Mr. Minister, I have already sent the written invitations for

the experts of the USA and Japan to the conference to their respective

Ministers of Fisheries.

Sincerely yours, 000284

Vladimir M. Kamentsev
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-AGENDA

for the meetings of specialists

of Canada, Japan, USA and USSR

1. Preparation, discussion and coordination of the agenda of the Conference

of Ministers of Fishery of Canada, Japan, the USA and the USSR on the

problems of Pacific salmon.

The agenda is to include the following items:

- ways and forms of preservation. and the increase of recources

of the Pacific salmon;

~ the cooperation of the four states in carrying out large-scale

projects on the research of salmon and the increase of productivity

of their stocks;

- the mutual responsibility and mutual concern of the four states

in respect of reproduction and the rational utilization of

resources of the Pacific salmon;

- the definitive coordination and signing of a final document of

the Conference of Ministers.

2. Elaboration*and coordination of the program for the Conference of Ministers.

3. Preparation of a final document for the Conference of Ministers.

000285
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r,Mocxspa, " 7 " © .max 1979 rona

YBaxkaempli rocnonovwy MunucTp,

NonTBepxogaw Hally MOTOBOPeCHHOCTB O xXeJIATENBHOCTH BCTpeuH

B MockBe MMUHUCTpOB, Beabkvux MpoOGsIeMaMH PHIGOHOTO xO3SAKCTBA

KaHany, AmOHHH, CWA u CCCP, OA OO6cyxneHHA Mpo6sIeM, CBASAHHbIX

C NOBMMNECHHEM MpODyYKTHBHOCTH NOCOCeEBHX CeBePHONM yvacTu Tuxoro

OkeaHa HM PalHWOHAJIDHHIM HUCNOJIBSOBAHHEM PeCcypcOB STHX WEHHEIX pEHIG,

B YeM BEChMa BAHHTeEPeECOBAaHH BCe UeTHPe CTPaHE.

Kax BaM H3BeECTHO, NO paSHHIM NMpHunHHAaM HaM He yanocb mpo-

BeCTH 9TO coBehjaHve B 1978 rony, HO A Hamewcb, B ciyuae Bawero

cornacna, mposectu ero B Ill KBapTane 1979 rona.

YunTHBaA Bame noxenaHue O HeEOG6xXOUZHMOCTH MORTOTOBKH MoBecT—

KH OHA TakKOH BCTpeuH, a TakKe NpeBapHTeNbHOrO O6CYKHEHUA Cco-

HepkaHHA MpOeKTOB COOTBETCTBYNHWINX TOKYMeHTOB, KOTOpPHe MOTyT

OHITH TPC WIOKeHEI DNA paccMOTpPeHHA U cormacoBaHHA MuHuCTpaMu, A

xXesIa Gb TIpOCHTh Bac HanpaBuTb B MocKBy c 15 aBrycta 1979 rona

/“usIm B MHOe yoOGHOeE BpemaA/ CpoKOM nO 7 QHeH Bauux OTBETCTBEHHEIX

Tipenctaputeneh /noBecTka DHA pa6OTH mpenuctTapuTenen mpunaraetcn/.

Haxoxy BO3MOXHEIM TIPCMJIOKHTS DNA Mmpencroamero O6cyxXTeHHA

Ha ypoBHe MunuctTpon HMKeECIeDyWNyNH NOBECTKY JHA:

1. B3auMHE O6MeH MH@oOpMawnNeH O COCTOAHNN MU NepcneKTHBAaXx

pas BUuTHA mococesoro xo3sAhcTBa.

2. POpME! H coyepKaHNe HAayUHO-TeXHHYeCKOTO cOTpPyHHHUeCTBAa

NO H3SyYYeHHH uw NOBEUeHHIO npowlyKTHBHOCTU THXOOKEAHCKHX JIOCOCEBHIX.

3. O NpopeneHuH BTOporoO coOBeljaHuA YUCHHX YeETHpex CTpaH MO

6HONOPHH THXOOKCAHCKHX JIOCOCEBEIX,

4. O B3aMMHOH OTBETCTBEHHOCTH MH 3AMNHTEPECOBAHHOCTH YweTHpex

cTpaH B OTHOMWEHHH BOCIIpPOM3SBOUCTBA UM pallHOHANBHOTO UCNONLSOBaHHA

pecypcoB THXOOKeaAHCKHX JIOCOCEBEIX.

5. Tpownwe spompocu.

BepoxTHoe conepxkaHHne KaKyOTO M3 pasneNnoB NMpoekTa NOBeECTKH

HA MOrsIO 6H OBITh CJICNYHUMYM:

mo nyHKTy 1

OCHOBHaA Leb BCTPeCUYH MHUHUCTPOB - COBMECTHBIMM YCHJIMAMH CI0-

MocTtonouresHomy P .Jle6nauy

MuHMCTpy pH6onoscTrsBpa KavHagH

000286
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COG6CTBOBATb NOBHNICHHWH UYNCJIGHHOCTH THXOOK@AHCKHX JIOCOCEBHIX, a

TeM CaMbIM H YBeJIMUCHHIO HX BRVIOBA, 3a CUueT COrNacoBaHHHX TencT-

BHA WH B3AMMHOTO O6MeHaA HHOGOpManNeH O MpOBOTMMEIX UCCMeENOBAHHAX

HM ynoprADuoveHuh mpomricya.

BOSMOXHO G6HJIO 6b wesecoo6pa3 HEM HOTOBOPHThCA O TOM, UTO

KakianA CTOpOHa NOATOTOBMT H NpencTaBUuT KpaTKHH DOKYMeEHT ,Xapak-

TepH3SyYhWWHA COCTOHHHeE WH NMepcneKTHBH! /Ha 6suKatmue 5-10 neT/ pas-

BUTHA JIOCOCeBOrTO XO3SAHCTBAa.

Ilo myHKTy 2

CorylacoBaHHe PeKOMeHTaUMH TIO ConepxaHHl BOSMOKXHOTO Mexnpa-

BUTeENBCTBEHHOTO /unu uHoro/ CornameHua uweTHpex cTpaH MO HayuHO-

TEXHHYUECCKOMY COTPYOHHUeCCTBY, BkKOUalNIeMy B CeGAH O6MeEH HHOOpMa-

mveH O MpOBeNeCHHHIX HCCNICNOBAHHAX M MPOMEHICJIOBOH NeATeNbHOCTH,OCy—

WecTBNeHHe O6MeHaA clheuManucTamMu, NNaHMpOoBaHHe uw TipOoBeMeHHe COB-

M@ECTHHIX HM KOOPOUMHMPOBAaHHEIX HCCHeER0BaHMH Ha GJImKahmMMn rom Hu Ha

NepcneKTHBy H T.Q. CTONb xe lesecoo6pa3 HO O6MECHATBCA MHEHHAMH O

BOSMOKHOCTH OCYHIECTBICHHA COBMECTHEIX KDYMHOMACWITaAGHHX MpOeKTOB

NO HSYUeEHHI JIOCOCEBEIX H NOBHLICHHH MDPOLYKTHBHOCTH UX cTan.

Ilo myHKTy 3

NONOKXHTESIBHO OMECHHBAA PeSYJIbTATHI MepBOTO COBemWaHHA yUeHBIX

ueTHIpex cTpaH no 6uonoruu TUXOOKGAHCKHX JIOCOCEBEIX/OKTHOph 1978r/,

NONTBEPOUTh KeNATeSIPHOCTH NepuognuecKkux /KaxoHe 2 rona/ TaKoro

poma BCTpeu yYUeHHIX HM CIeWMaNMCTOB HM COrIaCHTBCA c mpengnoxeHHem

YHuBepcuTeTa Ha ANACKe TIpoBecTH BTOpoOe coBemaHHNe BO BTOPOH mono-

BHuHe 1980 rona B CIJA. OnpenenuTh: TeMaTHYeCKylW HAaNpaBJIGHHOCTh

COBeWMaHHA, UWHCNO yYaCTHHKOB, BO3SMOKHOCTB O3SHAKOMMTEJIBHOH MOe3STKH

H OpraHHsaluvOHHEe BOMpOCcH. BECMyWaTb MHEHHA O BpeMeHH HM MecTe

TpeTbero COBemMaHHA MO GHONOrHH NOCOCeBEHX.

flo nyuxry 4

O6MCHATDCAH MHEHHAMM O LeIeCOOG6pa3HOCTH BBICTYNMJIGHHA C COB-

MeECTHOM MpaBHTeENbCTBEHHON DeKnapaunen /3aApnenueM/ ,OObABIIANUeH

© TOM, UTO YWeTHpPe CTPAHbI PACCMATPHBAWT Ce6A BB3AMMHO OTBETCTBEH-

HHMH 3€ BOCIPOM3BONCTBO THXOOKeaHCKUX NIOCOCEBHIX H B3AHMHO 3aHH-

TepeCOBAHHEIMM B PaUHOHAJIBHOH UX SKCMIyaTalun, 3AaAABMB O cOorTyacuy

TIPCONPHHHMAaTh KOOPOMHHPOBaAHHHe YCHJINA B STMX UCJIAX, NOJaran,

000287
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uUTO TaKkaAH COBMECTHAA AKUMA OGecneunna GH HaHGONee SOOeKTHBHOE

coxpaHeHHe HM SKCIJIyaTauMW THXOOKEaAHCKHX JIOCOCEBHX.

No myHKty 5

3aciyulaTbh MHECHHA O BOSMOXKHHIX NOSMUMAX CTOPOH NO mpoo6sieme

MIpOXOMHHX pHI6 /H m0 OPYruM BOTIpocamM/ Ha MIpegucTroameh ceccuu Koxnde-

peHuuu OOH mo mMopcKOMy mpaBy. ,

O6cyuuTb Npennoxenue Kanann u CWA O cosnaHuu MexoayHapoqHo-

ro Copeta MO ceBepHowh uacTn Tuxoro oKeaHa /STOT BOTIpOoc

o6cyx*xuacaA skcheptamu ueTspex cTpaH B CusTHMe: 15 anBapa 1979

ronua/, Mpv weM, MIpH MONOXUTeENbHOM OTHOMIEHHM K Hee CO3sTaHHA TaKOTO

‘Copeta, Mpo6siemsl JOcOceBHX He cyIenOBaNIO OH BKJIOUaAaTb B Ero 3amauH.

OcymieCTBUTE cOrmacoBaHHe COZepmMKaHHA 3AKINUNTENBHOTO TOKYMeH-

Ta pctTpeun Munucrpos ueTHpex cTpaH /KomMMiOHNKe uM Opyrow WOKyMeHT/.

YpepeH, uUTO BH MpeKpacHo mOoHNMaeTe, UTO BCE U3sIOKeHHOe BENE

ABNACTCA TONbKO BeECbMa MpeNBAapHTeIbHBIMH COO6paxkeHHAMH TIO NOBECTKe

DHA mpenctosmeh spcrpeun MuHucTpoB uw ee conepxKaHHA.

Hanewch, UTO STH COO6paKkeHHA MOTYyT OG6MeErUuHnTh NOQTOTOBKy Npeo-

cTaBuTenem KaHanpl K “HX pa6oTe B MOCKBe H COBeplWieHHO eCCTECCTBEHHO,

uTO MEI C TOTOBHOCTbW PacCCMOTPHM Bce Baliw NOKENAHHA MW PeKOMEHTAUNH.

TocnoyvH MuHuctTp, MucbMa c MpurnavieHuvemM NpOBeCcTH BCTpeuy

9KCNepTOB A HanpaBun MuHucTpamM, BelalwmumM BONpocamMu pHIOonoBctTBa CIA

uw AMOHHY.

C COBEPIeCHHHIM yBaKEeHHeEM,

agumup. M. KamMeutyes
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TIOBECTKA JHA

BCTpeun SKCcNepToB KaHanh, AnoHuu, CMA u CCCP

1. NogroTrospKa, o6cyxaeHue Hu cormacoBaHHue [loBpecTKH DHA

CoBpenjaHun MuHuctposp KaHagn, AnoHMU, CIA wu CCCP, Benawmux BONn-

pocamu pHGOONOBCTBa NO Mpo6uNemMamM THXOOKeaHCKHX NOCOCeH.

VWmeetTcn B Buoy, uUTO NoBectKa DHA 6yHeT BKJIWUaAaTbh B Ce6H

CJIENYHWHE OCHOBHHe BOMPOCHI:

- TIyTH uw @OPME COXpaHeHHA UH YBEJINUCHHA 3anacoB THXOOKeaH-

CKHMX JIOCOCeH; |
- ° COTPYHHHUECTBE YUeTHPeX CTpaH B OCyHIeECTBNeHHH KpyNHO-

MaCUTAa6HHX TIPOCKTOB NO H3YYeHHI NOcoceH uw NOBHNIEHHH NMPONyYKTHB~

HOCTH UX CTal;

~ O B3AUMHOH OTBETCTBEHHOCTH H BSAMMHOH 3aWMHTeEPeCOBaHHOCTH |

ueTHIpexX CTpaH B OTHOMCHHMH BOCNPOH3SBOUCTBA WH PaLMOHANbHOTO UC—

NOJIBSOBaAHHA pecypcoB nococeh;

~- OKOHUATeEJIBHOE COTNACOBaHHeE H NOVWNNCAHNeE Z3aKJINUHTeNbLHOTO

HOKyMeHTa COBelmaHHA MHMHHCTPOB.

2. Pa3pa6oTKa Mu cornmacoBaHHe NpOrpamMmMH! COBeWaHHA MHHUCTPOR.

3. NOOAroOTOBKa SAKJINUMTEJIBHOTO ROKYMeHTAaA COBeNaHHA MMHNCTDPOB.
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The Department of External aftalesupresenta ~its,.compLiments

Note PLO-1618

to the Embassy cf the United States and has the honour to refer to a

proposal from the Commissioner, Department of Fish and Game, State

of Alaska, to the Dixectox-General, Pacific Region, Department of

Fisheries and Oceans, Government of Canada, concerning a proposed

cooperative pink salmon tagging and research project in waters off |

Southeast Alaska and Northern British Columbia. Copies of the let- |

ters between officials on this subject are attached.

The Department of External Affairs takes this opportunity

to draw to the attention of the United States authorities its con-

cern about the procedure followed in making this request with

respect to research in Canadian waters. Such requests should be

forwarded via a diplomatic Note to the Department of External |

Affairs in Ottawa. The Canadian authorities would appreciate the

Embassy drawing this procedure to the attention of the appropriate a

State Governments. |

The Department of External Affairs wishes to assure the

Embassy that the Canadian authorities fully support the principle =

of cooperative research on salmon migration, particularly in the |

Northern British Columbia-Southeastern Alaska area and look-

forward to the development of jointly planned cooperative work in

oeef/2 -
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proposed project, the Canadian authorities propose that the

subject of an early start on such work be discussed at the

next meeting of officials on salmon interception problens.

The Department of External Affairs avails itself of

this opportunity to renew to the Embassy of the United States

the assurances of its highest consideration.

BM. WAWHINNEY

OWTAWA, May 14, 1979.
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5-2-2 Ola| PREAMBLE By SS “elm,
The Government of the U.S.A. andithe Government of

Canada,

1. Considering the overriding interests of both Parties

in the conservation and rational management of Pacific salmon

stocks, and in promoting the objective of optimum utilization of

such stocks;

2. Recognizing that Pacific salmon originating in the

rivers of each Party are intercepted in substantial numbers by

the nationals and vessels of the other Party, and that the manage-

ment of stocks subject to such interceptions is a matter of com-

mon concern;

3. . Recognizing that States in whose rivers salmon stocks

originate have the primary interest in and responsibility for

such stocks; - :

4. Convinced that it is in the interest of both Parties

to realize the potential of salmon produced in their respective

rivers;

5. Considering that coordinated research and the exchange

of scientific information are required in order to improve the

basis for the management and enhancement of stocks of common con-

cern for the benefit of each Party;

6. Desiring to cooperate in the management of their

Pacific salmon resources for the purpose of achieving the opti-

mum utilization of those resources; — LbT
| TIN .
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Puta) 7. Desiring to provide to each Party benefits of production

of salmon originating in their respective rivers;

Have agreed as follows:

ARTICLE I

COOPERATION AND CONSULTATION IN MANAGEMENT _ ci! a rs V

The parties agree to consult annually and cooperate with

respect to the management of salmon stocks which are subject to

. capture in intercepting fisheries and such consultation and coovera-

tion shall be facilitated through the following procedure:

(a) Each Party shall, with respect to any stock or com-

plex of stocks originating in its rivers which is

subject to capture in a fishery listed in Annex t,

submit annually to the appropriate Panel as established

under Article’ and the other Party preliminary deter-
~ ent

_minations of the following matters for the subsequent

year:

(i) the estimated size of the run;

(ii) the escapnement required, taking into account

the objective of optimum utilization, the

estimated size of the run and the interrela-

tionships between stocks;

(iii) the total allowable catch;

(iv) any other matter whose determination may be

- necessary in order to develop regulations

for that fishery; and

oe ef ee
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(v) the intentions of the state of origin with

respect to the regulation of fisheries in

its own waters on that stock or complex of

stocks.

These preliminary determinations shall be submitted before January

31 of each year, or by such other date as may be agreed upon by

the Parties.

(b)

(c)

(d)

(e)

No later than 30 days following receipt of such pre-

liminary determinations, each Party shall submit to

the appropriate Panel proposed regulations for the

subsequent year with respect to fisheries listed in

Annex I which are conducted in its waters and for

which preliminary determination on stocks or com-

plexes of stocks contributing to that fishery have

been submitted pursuant to paragraph (a), taking

into account the provisions of this Agreement and

the effect of such regulations on other stocks

affected by the fishery.

The Panel shall examine the preliminary determina-

tions and proposed regulations and report its .

findings to the Commission within 15 days.

The Commission shall review these findings and

report its views to both: Parties within 15 days.

The Parties shall take account of the views of the

Commission as to the matters referred to earlier

in this Article.

20 e/4..
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(f) Each Party shall promptly notify the Commission

. and the other Party of the final determinations

and regulations and shall enforce such regulations

within its waters. Such final determinations and

regulations may be modified by the appropriate

Party during the fishing season where modifica-

tions are necessary in the light of variations

from anticipated conditions, in which case such

modifications shall be transmitted immediately to

the other Party and to the Commission.

ARTICLE II

LIMIT INTERCEPTIONS ~ fief ¢ f/

l. Subject to the provisions of Article III the Parties OAT

agree to avoid increases in interception. and the initiation of

new intercepting fisheries, taking into account the desirability

of avoiding undue dislocation. in traditional fishing patterns, ’

and the allocation objectives of each Party.

2. _. For those fisheries listed in Group A of Annex I the

Parties agree that interceptions shall be limited as that Annex

may provide.

3... In order to determine the most appropriate treatment

for those fisheries listed in Group B of Annex I it is recognized

that the acquisition of further data as to the nature and extent

/

of any interceptions in these fisheries may assist the Parties.

: oo

4. The Commission established pursuant to Article + shall

study the fisheries listed in Group B of Annex I and shall, not

later than six years after the entry into force of this Agreement
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and annually thereafter recommend to the Parties, with respect to

each such fishery, either:

(a) That it be transferred to Group A and made subject

to a specific scheme of interception limitation to

be recommended by the Commission for incorporation

into the Annex;

_(b) that it be deleted from the Annex; or

(c) that it be the subject of further research and con-

sideration within a time frame to be specified by

the Commission.

5. Recommendations referred to in paragraph 4 shall be

considered by the Parties who shall inform the Commission of their

acceptance, including any agreed modifications, or rejection thereof,

within 180 days of its transmittal by the Commission. Where any

such recommendation is accepted, with or without agreed modifica-

tions, Annex I shall be amended in accordance with Article XVI.

6. The Commission shall review the provisions of Annex I

respecting Group A stocks annually and shall, where appropriate,

make recommendations to the Parties for the amendment of inter- .

ception limitation schemes set out in Annex I in order to improve

‘the effectiveness of those schemes and to fulfill the principles

set out in this Agreement. The Commission shall also provide to

the Parties a general assessment of the effectiveness of the pro-

visions of Annex I respecting Group A fisheries after the fourth

year of operation of this Agreement.

7. The Commission shall review the implementation of the

interception limitation program each year, and shall report to the

000296
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Parties on any case where a limitation binding on the Parties has

been exceeded or on any other factor which should be taken into

account in formulating management policies or regulations for the

purposes of this Agreement. The Parties shall furnish to the Com-

mission such information as it may require for the purposes of

this Article.

- ARTICLE III

COORDINATION OF SALMON DEVELOPMENT = [if? vi

1. The Parties shall coordinate their respective programs

for the development of their Pacific salmon resources to be achieved

—_

as follows:

(a) The Parties shall notify the Commission as far in

advance as possible of plans for development of

their salmon resources which may lead to the ini-

tiation of, or have an impact upon, an intercepting

fishery.

(b) The Commission shall promptly review the plans and

shall conduct an annual review of all such plans.

The Commission shall advise the Parties of expected

impacts.

2. The Commission shall recommend. to the Parties such ad-

justments in regulations, modifications to development plans of

either Party, changes to the interception limitations set out in

Annex I, including compensatory adjustments in interception limits,

or other measures to ensure that each country receives benefits

we e/Tae
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commensurate with its own salmon production, and to insure that

the other principles and objectives of this Agreement are fulfilled.

3. The Parties shall review such recommendation and at

the request of either Party shall consult, taking into account the

te —
obligations undertaken.in Article I. The Parties shall inform

the Commission of their acceptance, including any agreed modifica-

tions, or their rejection of the recommendation, within 180 days

of its transmittal by the Commission. If the recommendation is

accepted by the Parties it shall be binding upon them. When the

Parties accept a recommendation which proposes changes to the

interception limitation schemes in Annex I, with or without agreed

modifications, the Annex shall be amended in accordance with Article

XVI.

4. Where a Party rejects such recommendation, or the Com-

mission is unable to agree on a proposed recommendation (dispute ve,

settlement procedure). .. 2... we oe gy

ARTICLE IV _

The Parties agree to have in place within five years

after the entry into force of this Agreement an agreed system for

comparing the catches of the various fisheries and salmon species

within the scope of this Agreement. To this end, the Parties

shall within one year after entry into force of this Agreement

establish terms of reference for a joint study to be conducted in

this respect.

.../8.-
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ARTICLE V

RESEARCH .

l. The Parties shall conduct coordinated research and shall

exchange scientific information in order to broaden the scientific

basis for salmon management, in particular with respect to the

migratory patterns and productivity of stocks of common concern

and with respect to the extent of interceptions by the fishermen

of each country. The Parties shall make available to the Commission

all relevant scientific data and other information in their posses-

sion.

2. The Commission shall coordinate the collection of statis-

tics pertaining to Pacific salmon management and may make proposals

to the Parties for coordinated research programs.

3. Subject to normal permit requirements, the Parties agree

to allow vessels conducting research with respect to Pacific salmon

to have access to their marine waters for the purpose of carrying

out such research.

4, (Each Party shall, in consultation with the other Party,

and as appropriate in cooperation with the other Party, finance

research related to the operations of the Commission.)

5. Possible provision for conduct of research by the Com-

mission. . ‘ : . : ‘ .

ARTICLE VI

The Parties agree to establish and maintain a Pacific

Salmon Commission (hereinafter referred to as "the Commission").
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1. The Commission shall consist of up to Commissioners,

of whom up to shall be appointed by each Party to serve as

the national section of that Party. Each Party may, in its dis-

cretion, appoint up to ____ alternate Commissioners to serve in

the absence of any Commissioner appointed by that Party.

2. Each Commissioner and alternate Commissioner shall serve

at the pleasure of the Party which appointed that person. Each

Party shall fill vacancies in its national section, and may fill

vacancies in its slate of alternate Commissioners, as they occur.

3. The Commission shall select a Chairman and a Vice-Chair-

man annually from among the Commissioners to serve for terms of 12

ao

months, except that the first Chairman and Vice-Chairman shall

serve for the calendar year in which the Convention enters into

force and for a portion of the subsequent calendar year to be de-

termined by the Commission. The Chairmanship and Vice-Chairman-

ship shall alternate between the two national sections, with the

national section from which the first Chairman is selected to be

. determined by lot; and the Vice-Chairman shall be a Commissioner

of the other national section. If the position of Chairman or Vice-

Chairman becomes vacant before the end of a term, the Commission

-shall select a replacement from the national section of which the

previous Chairman or Vice-Chairman was member for the remainder of.

the term.

4. . Decisions and recommendations of the Commission shall

be adopted by affirmative votes of both national sections. Each

national section shall have one vote in the Commission, which shall

be cast ‘by the Commissioner of that national section designated for

the purpose of voting by the appointing Party...
_ 000300
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5. Subject to the approval of the Parties, the Commission

may decide upon and amend, as occasion may require, by~laws or

rules for the conduct of its meetings and the exercise of its

function as well as for the conduct.of the meetings of the Panels

referred to in Article $v and the exercise of their functions.

6. Unless otherwise agreed between the Parties, the seat

of the Commission shall be at

7. Meetings. of the Commission shall be called by the Chair-

man or at the request of either national section. The Chairman

shall notify all the Commissioners of such meetings which may be

held at the seat of the Commission or at such other place as may
ae

be determined in accordance with the by-laws or rules of the Com-

mission.

8. Each Party shall pay the expenses of its own national

section.

9. All expenses of the Commission, other than those referred

to in paragraph 8, shall be borne ‘in equal shares by the Parties,

unless otherwise agreed between them. - An annual budget of joint

expenses Shall be prepared by the Commission

and submitted to the Parties for approval. After the budget has

been approved, the contributions owing by each Party shall be

paid as promptly as possible.

10. The Commission shall authorize the disbursement of funds

contributed by the Parties pursuant to paragraph 9 for its joint

expenses, and may enter into contracts and acquire property neces-—

sary for the performance of its functions.

oe -/ll. °
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ll. The Commission shall submit to the Parties an annual

report of its activities: and an annual financial statement.

712. The Commission shall have an Executive Secretary who

shall be appointed and dismissed with the concurrence of the

Parties and who shall be charged under supervision by the Commis-

sion with the general administration of the Commission.

13. The Commission may engage staff, whose composition and

terms and conditions of employment shall be included in the annual

budget submitted to the Parties pursuant to paragraph 9 of this

Article. The Executive Secretary shall have full authority over

the staff, subject to any general directives established by the.

ad

Commission.

14. The Commission shall establish procedures whereby the

views of advisory committees which may be established by the Par-

ties, can be brought to its attention.

15. The follcwing Panels of the Commission shall be established

and maintained:

(a) a Northern Panel for salmon originating in rivers

with mouths situated north of (Cape Caution) ;

(b) a Southern Panel for salmon originating in rivers

with mouths situated south of (Cape.Caution) other

than those stocks for which the Fraser River Panel

is responsible;

(c) a Fraser River Panel, responsible for pink salmon

and sockeye salmon originating in the Fraser River

and its tributaries;

(d) a Transboundary River Panel for salmon originating

in rivers referred to in Article x. U
000302
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16. _ The Panels shall provide information and make recommenda-

-tions to the Commission with respect to the functions of the Com-

mission and carry out such other functions as may be specified in

this Agreement.

17. In cases where fisheries intercept stocks for which

more than one Panel is responsible, the appropriate Panely shall

meet jointly to carry out the functions specified in paragraph 16.

If the Panels cannot agree, each may make an independent report

to the Commission. |

18. Each Panel shall consist of up to ____ members from

each country, of whom at least ___ Shall be a Commissioner or

alternate Commissioner.

19. Except as otherwise provided in this Agreement, para-

graphs 2, 3, 4, 7, and 8 apply, mutatis mutandis, to the proceedings

of each Panel.

ARTICLE VII - pt, x 2
oKootenon OF Gi “TROLL SALMON REGUZATIONS Trancdew dry Pues

1. This Article applies to salmon originating in rivers

which rise in Canada and flow. to the sea through the United States,

hereinafter referred to as "transboundary rivers".

2. The provisions of Articles I shall apply with respect to

‘the formulation of annual management policies and regulations for

stocks originating in the Canadian portion of transboundary rivers.

3.0 If Canada initiates or expands a fishery in its own.

portion of a transboundary river or waters adjacent thereto, in

order to harvest either existing salmon production from the Canadian

‘portion of the river or salmon production generated by future develop-
000303
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ment projects undertaken by Canada, the United States shall adjust

its fisheries to the extent necessary to allow Canada to harvest

such production without affecting escapement levels set pursuant

to this Agreement.

4. If the United States develops or enhances a stock origi-

nating in its portion of a transboundary river, and the harvesting

of the increased production results in increased interceptions of

salmon originating in the Canadian portion of the river, the Parties

shall consult through the Commission in order to reach agreement

based on the following provisions:

(a) Canada shall be offered compensatory entitlements

equivalent to the increased interceptions; and

(b) if Canada decides to increase the production of

the intercepted stock, it shall be granted access

to United States waters to harvest an amount equiva-

lent to that increased production.

The consultations shall take place in accordance with the proce-

dures set out in Article III with respect to coordination in salmon

development, and if an agreement is not reached within one year

of the commencement of a project, the matter shall be referred to

(dispute settlement procedure) to determine the amount of the com-

pensatory entitlement to be awarded to Canada and the terms and

conditions of any access to be granted to Canada in order to har-

‘vest that entitlement.

5. Any entitlements and access conditions established pur-

suant to paragraph 4 shall be listed in Annex 2.

».-/14..
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ARTICLE IX

l. This Article applies to pink salmon and sockeye salmon

originating within the Fraser River and its tributaries.

2. In the first year after entry into force of this Agree-

ment the Fraser River Panel shall operate in accordance with the

practices established by the International Pacific Salmon Fisheries

Commission under the Convention for the Protection, Preservation,

and Extension of the Sockeye Salmon Fisheries in the Fraser River

System, as amended, with respect to the conduct of such activities

as will permit the Panel to make the preliminary and final determina-

tions referred to in Article NM for the Management of the stocks

governed by this Article, taking into account the factors referred

to in paragraph 4 of this Article.

3. In the second year after the entry into force of this

Agreement, Canada will assume responsibility for all upriver work,

such as the improvement of spawning grounds, the contruction and .

maintenance of hatcheries, rearing ponds and fish passage facilities,

the collection of escapement and outmigration data outside the

area referred to in Annex II, and similar work in the Fraser River.

Canada will work jointly with the Fraser River Panel to permit the

Panel to make the determinations referred to in Article ¥ for the

management of the stocks governed by this Article, taking into ac-

count the factors referred to in paragraph 4 of this Article.

4, In the third year after the entry into force of this

Agreement and thereafter, Canada shall permit to the Fraser River

Panel preliminary determinations referred to in paragraph (a) of

Article ¥ for the management of the stocks governed by this Article,

taking into account: 000305
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(a) the objective of optimum production, having regard

to the interests of both Parties; |

(b) the need to set escapement goals in such a way

as to permit the United States to achieve the

entitlements set out in Annex I;

(c) the need to avoid disruptive changes in patterns

of exploitation; and

(d) the best scientific evidence available.

Se The Fraser River Panel shall examine the preliminary

determinations submitted under paragraph 4 and report its view to

both Parties (within 30 days). Canada shall take these views

into account before the determinations are made final and shall

notify the Fraser River Panel of its final determinations not later

than (30) days after the Panel has reported its views.

6. The United States may refer to the Commission any final

determination by Canada made under paragraph 5 which the United

States considers inconsistent with the provisions of this Agreement.

The Commission shall within (30) days report its views and any re-

commendations to the Parties. If modifications are indicated,

Canada shall within (10) days notify the Commission of its response.

If the United States objects to the response, it may refer the

matter to the Parties (who shall decide the matter) (possibility

of dispute settlement under general provisions of Agreement).

7. The Fraser River Panel shall propose measures for the

harvest of the stocks governed by this article within the area

referred to in Annex II which take account of the following objec-

tives:

..-/l6.. 000306
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the entitlements of the United states provided

for in Annex I;

the determinations referred to in paragraphs 4

through 6 of this Article;

the domestic allocation objectives of the Parties;

and

the management objectives of the Parties with res-

pect to salmon other than Fraser River sockeye and

pink salmon.

In carrying out the provisions of paragraph 7, the

Fraser River Panel is empowered to:

(a)

(b)

(c)

propose annual regulations and adopt emergency or-

ders to control sockeye and pink salmon fishing

seasons, times, and areas, including the provision

for fishing by each type of gear authorized by the

Parties to participate in the fishery;

recommend minimum mesh sizes and times and areas

for chinook salmon fishing in the area described in

Annex II, upon a finding that such regulations are

necessary in order to accomplish the objectives set

out in paragraph 7;

consult and exchange information with the Parties

in order to insure that its regulations take account

of the management objectives of the Parties with

respect to salmon other than Fraser River sockeye

and pink salmon. In this respect, the Fraser River

Panel:

~.-/17.. ' 000307
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(i) may take account of incidental catches of

the stocks governed by this Article during

the harvest of chinook salmon within the area

referred to in Annex II;

(ii) shall postpone assumption of or relinquish

control by area at a time when the management

objectives for stocks other than Fraser

River sockeye and pink salmon are deemed to

take precedence, in accordance with by-laws

made under paragraph 5 of Article III.*

(d) conduct such studies as are necessary to achieve the

objectives of paragraph 7, including:

(i) monitoring of the runs of the stocks governed

by this Article, inthudang the collection of

catch statistics, test fishing, sampling, and

racial analyses in the area described in Annex

II, and beyond that area with the consent of

the Party in whose waters or territory the

activity is to be carried out®; and-

(ii) securing from Canada, for areas outside the

area described in Annex II, escapement, out-

migration, and other required data.

9. In order to facilitate the work of the Fraser River Panel

Canada shall submit to that Panel an annual report of its manage-

ment plans and activities respecting the stocks governed by this

Article.

gos OCKAE cto nce doperdenct Wes devcley ryt. vd t a sat daclew bu law .
@ canada’ ae authorize. monitoring at Hells te by an eXthanye

of understandings at the time of ratification.
000308

SIR,



@ , - 18

Document disclosed under the Access to Information Act

Document divulgué en vertu de Ia Loi sur l’accés a l'information

10. The Commission shall, at the request of the Fraser River

Panel or of either Party, consider and provide advice upon any

question which may arise respecting the coordination of the acti-

vities of the Fraser River Panel with those of the other Panels

or of either Party with respect to stocks not governed by this

Article.

ll. Annual regulations proposed by the Fraser River Panel

shall be submitted in a timely manner to the Parties for approval

and shall be effective upon approval by the Party in whose waters

such regulations are applicable.

12. During the fishing season, the Fraser River Panel may

a

make emergency orders for the adjustment of fishing times and

areas provided by the annual regulations, and other modifications

resulting from variations in anticipated conditions, taking into

account the objectives referred to in paragraph 7. Such orders

shall be effective when issued, but shall not remain in effect

beyond the time that the Party in whose waters they are applicabhbe

sends a notice of objection to the Commission. (This sentence will

be given further consideration).

ARTICLE X

(Reciprocal Troll Access.)

ARTICLE XI

Each Party may allocate that Party's share of the salmon

stocks covered by this Convention among persons fishing under its

jurisdiction. In achieving the objectives of the Convention, the

"../19.. 000309
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Commission and its Panels shall take into account the domestic

| .

allocation objectives of the Parties.

ARTICLE XII

le | Each Party shall take all necessary measures, including

the enactment and enforcement of legislation or regulations to

make effective the provisions of this Agreement, and to ensure that

its nationals and vessels do not exceed any entitlement or inter-_

. ception limitation established pursuant to this Agreement and to

Agreement.

)

|
|

|

:

ensure compliance with all regulations adopted pursuant to this |

}

a 2
2. Each Party shall require of its nationals and vessels

|

reports of catch and related data for all stocks and fisheries

covered by this Agreement. Each Party may also require nationals |

and vessels of the other Party to make reports of such data while

fishing within waters under its fisheries jurisdiction.

3. Each Party shall make available to the Commission the

4. The Parties agree to exchange fisheries statistics on

a timely and regular basis in order to facilitate the enforcement

|

2

|

data obtained pursuant to paragraph 2. |

2

. ‘ . :
and implementation of this Agreement.

|

ARTICLE XIII

lL. The Annexes to this Agreement, either in their present |

terms or as amended in accordance with the provisions of this Agree-

ment, form an integral part of this Agreement and all references

to this Agreement shall be understood as including the said Annexes.

1. ./20.. 000310
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2. | The Commission shall review the Annexes each year and

may make recommendations to the Parties for. their amendment. If

both Parties accept a recommendation to amend an Annex, that Annex

shall be considered amended in accordance with the recommendation,

with effect from the date on which the Commission receives the

last of the two notices of acceptance or from such other date as

may be agreed by the Parties. The Parties may also agree to amend

an Annex without a recommendation from the Commission, in which

case the amendment shall enter into force with effect from the date

specified by the Parties.

3. The Commission shall from time to time cause to be pub-

lished a consolidated text of the Annexes showing all amendments

currently in force.

ARTICLE XIV

1. This Agreement shall enter into force on the date of the

exchange of instruments of ratification and shall remain in force

for an initial period of six years, and thereafter for successive .

six year periods subject to the termination provisions of paragraph

2. The instruments of ratification shall be exchanged at _._.

as soon as possible.

2. Either Party may terminate this Agreement at the end of

any six year period referred to in paragraph 1 by giving notice

of termination to the other Party not later than one year before

the end of that period.

3. The Parties shall review the provisions of this Agreement

during the fourth year of each six year period referred to in para-

graph 1.
000311
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4. Upon the entry into force of this Agreement, the Con-

vention between Canada and.the United States of America for the

Protection, Preservation, and Extension of the Sockeye Salmon

Fisheries in the Fraser River System, signed at Washington on the

26th day of May 1930, as amended, shall be terminated.
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’Prof.- Donald McKernan; n; \
fishéries authority
<'prof. Donald t. “McKernan, ‘él,

international. fisheries. :- authority
“and director. of. the:.University. of
Washington’s Institute’ of Marine .
Studies, died yesterday in Peking.
“Professor McKernan was. in >

? China as part. of a 32-member de-
‘legation sent by: the Washington
-Council .on. International : Trade,"
‘The delegation left May Lo.° s-f4:".
‘> Dr. Douglas. Chapman, dean of.

" the College of Fisheries; said Pro- .
_ fessor McKernan’s death is ‘‘a tre- -

; mendous loss to the university and”
to the profession.’ Mand

. sive’ experience. in. scientific ad-- |
ministration .and ‘negotiations, ,-
Professor.McKernan: formerly
was coordinator of. ocean: affairs .

and special assistant to the secre-

‘tary. of state. He represented the
United States. in- negotiations’ on
eaematicnal fisheries. ang. .ocean-

Phy. he wg ay a8*eThe post was, created in “T9e8' to |
e American negotiators more-

Stature: at. the bargaining. table. .

Professor McKernan :.helped the:

United. States reach agreements
' with Russia, . Japan. and) other

nations, ' van ee

-. He- was serving a ‘Second’ term”.
‘of. .@ presidential appointment to-
the National Advisory Committee .

» on Oceans and Atmosphere. -He
* was the committee's chairman. ||.

“He also was serving as the al-

ternate representative in the Unit-

ed States delegation to the Law of
> the Sea Conférence. He was ac-

tive in lengthy United States-Can-
ada negotiations over salmon. --

Professor McKeman also was a
consultant to the Marine Board of

the National Academy. of Sciences
. abbas So! eee alee ek lee ee, a nigitas

Soy Raed RE “work in fisheries there and at the |
' A fisheries biologist. with exten- |

-5. .- résearch for-the-Oregon: Fish.
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THE SEATTLE TIMES

MAY 10, 1979

ar oe
me

Ve a
_and'Was'a’ ‘member: of the: ‘North.

_ Pacifle Fisheries Management”
7

ered! » ae

arias olried: ‘the?UW: faculty: in“)
1974 after serving in the State De-
-partment post. He was appointed:

. professor of fisheries and the first
+ .director of the: university's “Instiey
“tute of Marine Studies, Jes: + 2 2. §

“+. Ar native of Eugene,. “Ore., pro.
- fessor McKernan was. reared in|
- Seattle: He received a bachelor’s |
, degree in fisheries from the U.W.:
‘in- 1840 and” later. did = graduate %

: University of Oregon, 4078 6. ng
-Professor McKernasi’ was*'the |

“first! ‘director of the -federal-: Bu-:
: Teau of Commercial-Fisheries, the i

' forerunner of the National Marine |
: Fisheries Service,.and was admin- | 3
‘ istrator- for commercial fisheries *
“in Alaska before its statehood.’ 4
>. He also had. been director of’

* Commission, assistant director of .
“the Pacific Oceanic Fishery: Re--
- Search Laboratory in Hawaii and i

a marine biologist for the Wash-.
: ington State Department of. Fish- |

_s 2 eries.-
oe Survivors’ “include his wife; Pa-i *

: ‘tricia; ‘five daughters, Cynthia” A.
McKerman, Tacoma; Barbara L.’

Rintamaa, Adrian, Mich.: Rebec:- |
‘ca J.Fredere,’ Cincinnati; Kathy
M. Osborn, ‘Cleveland, and: Debra

- ‘K."Ragan, Virginia’ Beach, Va.,.
and two brothers, Clyde McKer-
nan, Seattle, and, Ralph McKer-

nan, Eugene. - va.

A memorial service is ‘pending.
- The family. suggests remém-
brances to the Children’s Orthope-

dic Hospital ’or- the American
Heart Association.”
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- aw Attention: David Bollivar, . Y4HS14 my ; o 1979.

- Int. Directorate, .. , . May 4; 1979 “

Ottawa. Seis Dy ayy pare |
Mr. Ronald 0. Skoog,
Commissioner, °

State of Alaska, - LNIKKOY,

Dept. of Fish & Game, AN] 3NL 40 14a,
Subport Building,

JUNEAU, Alaska.

I apologize for the delay in replying -suletierooftarceT
proposing cooperative pink tagging project S. E. Alaska/Northern ‘British. yi

Columbia. “Matter had been referred to Ottawa Headquarters for consideration,

Have now been advised that an official note detailing Canadian response a

. has been sent to U.S. State Department. Basically ‘Canadian authorities .

have given the proposed research project careful consideration and have

regretfully concluded ‘that ‘Canada will. be unable to participate in the 7

project. The’ Canadian decision has been reached on the following basis. -

In view of the short period of time available, Canada considers it is not

possible to adequately plan for and develop the project in a way that

would ensure optimum results were achieved, and prior to receipt of the

proposal the Department of Fisheries and Oceans had already committed oo

all its salmon research resources in 1979 to other projects.

The note also assures U.S. that Canada fully. supports the.

principle of cooperative research on salmon migration, particularly in

the northern British Columb ia-Southeastern Alaska area and would look

forward to development of jointly planned cooperative work in the future.

The Canadian authorities would propose that the subject of.

an early start be discussed at the meeting of officials on salmon

interception problems scheduled for Vancouver May 23-25, 1979.

mM oT }74 - TAS AM Dr. W. E. Johnson
( C p- en : _ Director-General

Aon LUO? Fisheries Management - Pacific Region:
Le ONT wecetum

mm. I relererk | oe | 000316
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of Canada = du Canada MEMORANDUM NOTE DE SERVICE Kico-

e refed’
[ “| SECURITY TION - DEF SE |

ro _M~P. Shepard E. relamanV. |
A » D.R. Bollivar M. Goldb |

, L.A. Willis © - SO erg OUR FILE —N/REFERENCE |

L_ _ -
|

[ od

FROM Mant |
be SsC<“‘zt) Hunter

[ | - ; | . |

sysuect Canada/USA Pacific Salmon Negotiations

In order to prepare for the forthcoming meeting of

Canadian and U.S. officials on this subject in Victoria, May

* . 23-25, 1979, I would like to convene an interdepartmental

meeting at 10 a.m., Monday May 7. The meeting will be held -
in the "Greenroom", 8th floor west, 240 Sparks Street.

At that time, I would hope that we could review that

Draft Treaty, dated February 2,°1979 which was produced at the
last round of .negotiations,in Seattle, as well as formulate

- gome ideas for presentation to the US side in Victoria. It

should also be possible to review progress towards the develop-

ment of a memorandum to Cabinet seeking new negotiating instruc-

‘tions prior to resumption of full negotiations in the fall.

oo. Please confirm your ability to attend the meeting to

me, or to Elisabeth Lalonde at 5-2193.
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ROMEO “LEBLANC. Sa ee A
MINISTER. OF FISHERLES AND OCEANS. | oe eg oe
OTTAWA ONTARIO 4 ot" eee ae tye FE es Soe

. \ . : wo * . : aor : : - : or . ar . oe ad ; 1 ; = an gt oes

; RE: "1979. SALMON FISHING ‘REGULATIONS. Re eB oo aoe
co wt Ce ow, eT fe A cae i po ; | aa

: - | “Aw § a° ae . * fons “rT ae ° at. at * . ~e * 4: ~

oa - aml

* ouR® OFFICE B RECEIVED AT TELEX FROM Your’ ‘VANnc OUVER REGION oRERATIONS
ROOM. ‘QUTLINING THIS "YEARS REGULATIONS‘ ‘FOR 1979 SALMON FISHERY. “AT - 7

_ THE. LAST. PACIFIC. REGION MANAGEMENT ADVISORY COUNCIL MEETING iT WAS. ,
_PROMISED: BY. DR WALLY. JOHNSON THAT ANY PROPOSED: REGULATICNS. woULD ve
FIRST BE ‘DISCUSSED’AT THE MAY L4s 1979: ADVISORY COUNCIL: MEETING:
DR JOHNSON: HAS GONE ‘Ag GAINST. THE ADVICE OF THE COUNCIL AND FURTHER |
MORE HAS NOT, KEPT HIS WORK THAT THE REGULATIONS WOULD FIRST BE .;

neeee LACK | _ OF. CONSIDERATION OF THE ADVICE GIVEN BY THE COUNCIL ;
EMBERS WE.“HAVE. NO. ALTERNATIVE BUT TO CALL FOR HIS TuMEDIATE! |

RESIGHATION.
‘A SINCERELY .

oat atte

ae Lan

-. EDWIN NEWMAN, PRESIDENT Py mf ood -
“ON BEHALF OF THE* 7

- NATIVE: BROTHERHOOD” OF, BRITISH COLUMBIA.
et og o ne «

“aT ae fe
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Dr. W. E. Johnson : MAK 3 BN:
Director-General, Pacific Region. re : 1B i

Fisheries and Marine Service en ; woe Ga

Fisheries Management, oe Hh. . meer Gi see
1090 West Pender St, 4 ee ohVancouver, B.C. V6E 2P1 mmarnne S. 4E va. OR 4 tial

fo 3/ of,
Dear Dr. Johnson: | .| “y324a
Following the“U.S.-Canada salmon interception talks in Seattle in ;

January, 1979, members of the U.S. delegation from Alaska indicated i.

to me that additional information on the composition of the pink stocks’

passing through Canadian Area 3 in 1979 might be obtained. The delegation

felt that existing return per spawner information in recent years strongly

indicates a major contribution by Alaska pink salmon stocks to net

fisheries in Area 3 in odd years. Some concrete tagging data on this

odd year cycle would be highly beneficial in clarifying the stock

composition question in this area. The 1979 season may possibly be the

last opportunity to resolve the question before an overall. settlement

is reached. , | . oy

Fortunately, the Division of Commercial Fisheries already has a pink a

salmon tagging project operating in northern Southeastern Alaska. It has

been determined that this project could feasibly be moved into Area 3 to..

tag adult pink salmon and possibly other salmon species during the 1979

season. The following questions require resolution prior to proceeding

with plans for development of the program jointly between our agencies.

1. Can a permit be obtained for U. S. personnel to conduct a tagging

research program in Canadian waters in 19797 We propose using a U.S. purse

seine vessel to conduct the tagging with a biologist from the Canada

Department of Fisheries. ;

2. Can a proper tag recovery effort be conducted in Canadian
spawning streams and fisheries south of Area 3? With some financial

assistance from the National Marine Fisheries Service probable, we feel

the Division of Commercial Fisheries will be able to organize an adequate

recovery effort in Alaskan streams and fisheries.
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Should the decision to carry out the tagging be reached, a program planning
session with Canadian biologists would be essential. The major question of -

| obtaining permission to tag in Area 3 needs to be resolved as time is short
3 and vessel charters have to be arranged for and a project design drawn up.

If a decision by your government can be reached by mid-March, there should

still be sufficient time to make the necessary plens and arrangements. ..«:

I view this reasearch project as the first in a series of cooperative.

efforts that need to be undertaken in order to resolve some of the. questions -

we all have concerning migration routes and interception rates on our -

various salmon stocks. | ,

Thank you for your consideration of this proposal. “I look forward to-—
your response at an early date. - oa

eS
—s py Ronaid 0, OR a

Commissioner |

| ec: D.C. McKernan, Director, Institute for Marine Studies, University’
| of Washington

| Harry Rietze, Director Alaska Region, National Marine Fisheries Service
Jack McDonald, Biologist, Pacific Biological Station, British Columbia

E. J. Huizer, Consultant, Office of the Governor

. Steven Pennoyer, Acting Director, Division of Commercial Fisheries
: Ken Henry, Fisheries Biologist, Northwest Fisheries Center

: Gary Gunstrom, Research Supervisor, Division of Commercial Fisheries

Bor peg es | oo
wf 4 a , . . .

oa

ee - . 000321
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Native Brotherhood of British Columbia
(CANADA'S SENIOR INDIAN ORGANIZATION)

517 Ford Building.

193 East Hastings Street,

Telephone (604) 685-2255 r Vancouver, B.C.

Telex: 04-51439 , V6A 1N7

26 February 1979

Honourable Romeo LeBlanc, : Peat

Minister of Fisheries & Oceans,

Parliament Buildings, “s k. |
Ottawa, Ontario Tite | q 2. 126 SY
KiA OE6 S59 2Slnae

BY HAND PAR PORTEUR!
Dear Mr. Minister: AYN, |

-

Re: Salmon 'B' Licences j

Further to our letter of February 15, 1979. Captioned above

the Board of Directors has appointed Mr. Delbert Guerin, Chief of

Musqueam, as well as our long time life member, Mr. Clarence

Joe, as our chief spokesman to negotiate the upgrading of any

Indian 'B' Licence to 'A-1'. We ask that you give Messrs. Joe

and Guerin every consideration in their combined efforts to keep

Indian people in their rightful place in the British Columbia

fisheries.

A copy of our letter of February 15, 1979 is enclosed for

your ready reference.

Sincerely,

Native Brotherhood of B.C.

~—

Cede em LE ote riawe
ot

Mr. Edwin Newman,

President.

EN:jl

c.c. see attach. page

NORTHERN OFFICE: . CENTRAL OFFICE:

Prince Rupert Branch Alert Bay Branch

Telephone: 624-4445 ~ Telephone: 974-5797
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etter to Romeo LeBlanc Re: Salmon 'B' Licence

Prime Minister Trudeau

Joe Clark

Ed Broadbent

Hugh Faulkner

Iona Campagnola

Len Marchand

Allan Williams

Rafe Mair

Bill Bennett

Don Jamieson a

Sen. Guy Williams

Jack Pearsall

Hugh Anderson

Robert Holmes

Art Lee

Fred Walchli, DIA

Wally Johnson, DFO

National Indian Brotherhood

Union of BC Indian Chiefs
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Mative Brotherhood of British Columbia
(CANADA’S SENIOR INDIAN ORGANIZATION)

517 Ford Building,

- 193 East Hastings Street,
Telephone (604) 685-2255 Vancouver, B.C.

Telex: 04-51439 V6A 1N7 |

15 February 1979 |

Honourable Romeo LeBlanc,

Minister of Fisheries & Oceans,

Parliament Buildings,

Ottawa, Ontario

Dear Mr. Minister:

Re: Salmon B Licences

As you are aware the Native Brotherhood of British Columbia stand

is one of unrestricted entry into B.C. Fisheries for Indian people in

this Province.

There are a number of Indian fishermen who are still fishing salmon

under a "B" Licence which will expire sometime in the near future, hence

putting them out of work in an industry that they have a traditional right.

This industry has represented employment for Indian people since time

immemorial in the province of British Columbia.

You will no doubt appreciate our deep concern over the fact that our

people will be again subjected to being pushed out of the fishing industry

because of the expiration of the B Licences. Therefore, we have

appointed our long time life member, Clarence Joe, of the Native

Brotherhood of British Columbia as our Chief Spokesman to negotiate

the upgrading of any Indian "B" Licence to an A-I Licence. We ask that

you give Mr. Joe every consideration in his efforts to keep Indian people

in their rightful place in the B.C. fisheries.

The Board of Directors of the Native Brotherhood of British

Columbia are looking for Mr. Joe to bring back positive responses from

your department on this matter.

Sincerely,

Kile — Mf terre —_
Mr. Edwin Newman,

President.

EN;jl

NORTHERN OFFICE:

Prince Rupert Branch

Telephone: 624-4445 a

Telex: 047-89147 igs
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23 FEB 1979

HONOURABLE ROMEQ LEBLANC

MINISTER OF FISHERIES AND CCEANS

REFER TO OUR TELEX FEBRUARY 12, 1979 - IN ADSENCE OF A REPLY TO OUP

TELEX WE ARE TAKING THIS OPPORTUNITY TO REAFFIRH OUR POSITION IN

THIS MATTER BY YOUR FAILURE TO RESPOND TO OUR TELEX. WE CAN ASSUIE

THAT YOU SUPPORT THE POSITION OF BROKEN PROMISZS PUT FORWARD BY

LES EDGEWORTH. AT THIS TIIiIE WE ARE REQUESTING THAT YOU PUT THE

CO-OPERATIVE IFFORTS OF INDIAN PEOPLE AND S.E.P- BACK ON GOOD ORDER.

WE WANT YOU TO REAFFIRM YOUR ORIGINAL PROMISES TO INDIAN PEOPLE BY

DEALING WITH THE SUBSTANCL OF OUR RESOLUTION. THE AMOUNT OF HONEY |

IT WILL TAKE TO OPERATE THE NINE (9) EXECUTIVE PROGRAMS AND TO START

THE ADDITIONAL SIX (6) IS NOT TOO GREATs ABOUT 7502000 DOLLARS WILL

FULFILL THIS PART OF OUR AGREEMENTS WITH YOU IN LIGHT OF THE TOTAL

MOUNT. BEING SPENT S.E.P. WORK AND THE SHALL PERCENTAGE OF THIS EEINCG

ALLOCATED TO SPECIAL PROJECTS. WE DO NOT VIEW THIS AS A LARGE

SUM OF MONEY. THE FUNDING AND REALLOCATION OF THESE FUNDS TO SPECIAL

PROJECTS IS THE ESSENTIAL FIRST STEP TO RESTAPLISHING A GOOD RELATION

BETWEEN S.E.P. AND THE BANDS INVOLVED IN RESTORATIVE WORK. WE

CANNOT STRESS ENOUGH THAT OUR WORK IS OF AN ONGOING NATURE. WE MUST

HAVE FISCAL STABILITY IN ORDER TO MAINTAIN A HIGH LEVEL OF MORAL IN

OUR CREWS AND IN ORDER THAT WE CAN MEET THE DEADLINES IMPOSED ON US

_IN THE LIFE CYCLES OF THE SALNONe YOUR IMMEDIATE ATTENTION TO THESE

MATTERS IS ESSENTIAL. WE ARE AVAILAPLE ON SHORT NOTICE TO MEET WITH

YOU TO FURTHER DISCUSS THESE WATTERS.

SINCERELY

NATIVE BROTHERHOOD OF BC

B

BELLA BELLA BAND

CHEHALIS BAND

COWICHAN BAND

KINCOLITH BAND

KISPIOX BAND

MASSET BAND

NANAINO BAND

NIMPKISH BAND

‘SLIAMMON BAND -

KLEMTU BAND

OWEEKENO BAND

BELLA COOLA BAND

AHOUSAT BAND

. SEABIRD ISLAND BAND

PRINCE RUPERT COMMUNITY PROJECT

‘CC PRIME MINISTER TRUDEAU

JOE CLARK

ED BROADBENT NDP

HUGH FAULKNER

IONA CAMPAGNOLA

HUGH ANDERSON

JACK PEARSALL

DON JAMIESONC
LEN MARCHAND

PREMIER BENNETT

SENATOR G R WILLIAMS

ART LEE MP

DR J R HOLMES MP

MR WALCHLI DIA BC REGION

DR W JOHNOSN ///// JOHNSON PACIF IC REGION DEPT FISHERIES

NATIONAL INDIAN BROTHERHOOD.

UNION OF BC INDIAN CHIEFS

RAFE MAIR

ALLAN WILLIAMS

JOHN FRASER’ MP

NATIVE BC VCR
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Protection Is Planned for Atlantic Salme ia
° By. NELSON BRYANT

‘THe’ ‘beleaguered Atlantic salmon,
perhaps the world’s most highly-prized

food arid game fish, may soon enjoy the’

protection of an international treaty, if

plats to that end being put forth by the
Uhited States. come to fruition.

"Ata meeting a few days ago in Bos-
ton, Larry Snead, the deputy director
of ‘the Office Fishery Affairs for the
State Department, revealed that the
United States planned to initiate-ne- .
gotiations aimed at establishing a new.

international commission for the pur- -’

‘pose of conserving and managing At-

tee salmon Stocks i in the North Atlan-
ti o
“All “nations- with’ Atlantic Salmon.
spawning waters, as well as those with-
out such ‘streams but which wanted to
fish for the species, could be involved.

t ‘Exciting News’

"Richard Buck, the chairman of Res-
toration of Atlantic Salmon in America
(R.A.S:A.), the organization that spon-
sored the meeting — also attended by
United States represenatives of the In-
ternational Atlantic Salmon Founda-
tion as well as officers of Trout Unlim-
ited ~ called the announcement “‘excit-
ing news.’ He said that sentiment for
such a move had been § growing on both
Sides of the Atlantic.
.*We have such international com-
missions for two other. highly migra-
tory: species, the tunas and, the
whales,” Buck said. “‘Why not for the

salmon?’’.

Last September at the International
Atlantic Salmons Symposiunr in Edin-
burgh, Donald L. McErnan, a professor
at the University of Washington and
ory the special assistant to the

‘Secretary of State for Fish and Wild-
life, proposed the concept of an interna-

tional treaty and was given a vote of
approval by the delegates.

The highly migratory habits of the

Atlantic salmon make it an ideal sub-
‘ject for such a pact. Many, if not all,

young salmon leaving rivers in the
United States and in Canada, England,

Ireland and Scotland swim to.an area.

west of Greenland to feed on shrimp,

capelin and other forage fishes. They

stay one or more years before return-

ing to their home streams to spawn.

‘Harvesting the Salmon

It has long been recognized that the
ideal way to harvest salmon would be
in the various salmon rivers and their
estuaries, Over the years, fisheries |
biologists and river keepers have
gained a good idea of how many fish
must be allowed upstream to spawn in
order to achieve an optimum yield..

One problem in managing and pro-
tecting the species is that the fish are
now' being intercepted along their
migratory routes. Salmon returning to

Maine and New Brunswick, for exam-
ple, are being caught in nets along Lab-
rador, Newfoundland and Nova Scotia. :
A prime example was spotlighted a

few years ago when the Danes, who
have no salmor-producing rivers of
their own, were netting the fish in the

_ “high seas’’ gathering place of salmon
off Greenland. That practice was eli-
minted under an agreement put forth

by the International Commission for

Northwest Atlantic Fisheries
C.C.N.A.F.), an 18nation organiza-
tion.

The L.C.N.A.F., however, will dis-
solve at the end of this year. Its death
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knell was sounded in 1976 when by the
United States enacted of Fishery Con-

servation and Management Act — the

so-called 200-mile limit law. The United

’ States withdrew from I.C.N.A.F. in
December 1976, and several other na-

tions followed suit. The organization
will be replaced by the North Atlantic

Fisheries Organization (N.A.F.O.).

Greenland Take: 1,191 Tons
Under the I.C.N.A.F. agreement

with the Danes, native Greerflanders —

Greenland is a province of Denmark —
were allowed an.inshore annual catch

of 1,191 metric tons, or about 325,000
salmon. In terms of numbers, the catch
is about six times the total! annual rod-
and-reel take of the species in Canada
in- recent years.

Ineffectual as some may have felt

the organization to be, the demise of

the 1.C.N.A.F. will leave the salmon

. virtually unprotected on the interna-

tional level.

The N.A.F.O. will not be in a position

to embrace the salmon problem, be-
cause it will not have regulatory
powers within the various 200-mile fish-

ing limits of the nations involved. Also,
the N.A.F.O. will be limited to the west-

ern North Atlantic. An Atlantic salmon

treaty would ideally cover the entire

North Atlantic. .

Many salmon conservationists feel

that a separate treaty for that species

would enhance its chances for survival.

But because most salmon are har-

vested within three miles of shore —

within state or provincial territorial
waters — the various states and prov-

inces involved will clearly have to be
persuaded to go along with the intent of .

the treaty. For example, they may

‘

Nido
SSF

have to give up Lome ct of their Sentra
prerogatives with respect to the salm-
on. Te Na Dae

12-Mile Limit Proposed
As presently conceived, the proposed

treaty would prohibit fishing for

salmon in all waters of the North Atlan-
tic beyond 12 miles from shore. In-

shore, it would require the various

states or provinces to limit their annual

take to the three-year average of 1976,

1977 and 1978 ~~ the choice of those
years apparently indicating that the

backers of the treaty would like to have

it ratified in 1979.

There would also be a provision al-

lowing for the increase or decrease of
the quota if conditions warranted.

A commission would be formed

under the threaty to provide a scientific

forum for Atlantic salmon studies.

Among the issues that would be dis-
cussed include whether there should be

a size limit on the salmon caught. A

study would also be started to deter-

mine the country of origin of all the
salmon that congregate off Greenland.
New Brunswick, currently under the

leadership of J. W. Bird, its Minister of

the Department of Natural Resources,

has pledged to eliminate a four-fold

abuse of salmon stocks. The Miramichi

River system in New Brunswick leads

the world in numbers of rod-caught

‘salmon.

Last year the angler catch of 13,000

bright salmon — fish just in from the
sea — was only a little more than a

third of the 1976 Miramichi catch.
Poaching, the so-called ‘“incidental’’
catch of salmon by cod fishermen and
the interception. of the province’s
salmon by Newfoundland netters were

_ among the causes of the depletion.

Prospects Grow Dim for Aqueduct Accord
| BySTEVECADY

~ “You’re nothing but garbage,” a
picketing parimutuel clerk screamed

at a horseplayer yesterday outside the.
. main entrance to Aqueduct.

“Go to work, you jerks,” the horse-
player yelled back, rolling down the
window of his car. “A lot of people want
those jobs.” *

While pickets and horseplayers ex-

changed obscenities, Aqueduct limped
_ through another Saturday of racing
yesterday with no progress reported in
the labor dispute that has curtailed
services for 10 days. Despite the incén-
veniences, a crowd of 16,046. attended

the free-admission program. But the
prospect of an early labor settlement

appeared dim.

“I was more enéouraged a week ago
than I am now,’’ said James P. Heffer-

nan, president ‘of the New York Racing
Association. “There has been a re-
trenchment on the part of the union.”

“A very bad situation is developing
here,”’ said Louis Bianco, chairman of

the parimutuel unit of Local 3, Interna-
tional Brotherhood of Electrical Work-
ers.““‘We've been locked out by man-
agement. They’re employing scabs,

and they mean to keep us out until they
browbeat.us.into a contract that would

causé a severe loss of jobs.””

Hingeson JobSecurity | ‘

Tha bass ices im thea Aiemiutn jo ink -a

ting system scheduled to be introduced
at Belmont Park in May. Another

meeting between the two sides, the 30th .
since negotiations began last Novemn-

ber, has been set for tomorrow at 2:30

P.M. in the International Hote! at

Kennedy Airport. +;

Progress on the one-mile inner rac-

ing surface was not much smoother

than it was on the labor front, with Al-
bert Fried Jr.’s Special Tiger requiring
1:53 3/5 to win the $82,350 Grey Lag

Handicap 9n a sloppy track as deep as a

swamp. The time for the mile and an

eighth was more than five seconds

slower than the stakes record.

Special Tiger, a 4-year-old colt rid-
den by Mike Venezia, paid $19.60 for $2 —

after scoring by 114 lengths over fa-

vored a Vencedor. Party Surprise was

third, a nose farther back and a nose

ahead of fourth-place Glorious Sheik.

Mounted policemen kept the main’

entrance to the Big A open yesterday

by riding their horses over union clerks
- who had stretched themselves out on

the wet pavernent .

The incident occurred shortly after

noon when about a dozen of the 125 pick-
ets at the Rockaway_ Boulevard gate-—

locked hands and lay down on their
backs in an effort to block traffic from
entering the track. Earlier, Pinkerton
guards employed by the N. Y.R.A. had

arrested a part-time mutuel worker
man oh mts Lisnte aes |) een ne mt ef Te ntete Tree

studded sheet of cardboard on the road-
way. ‘

At the main gate, arriving customers

driving or walking past a burned-out

Pinkerton guardhouse were subjected

to a steady barrage of four-letter

words. But few of the bettors appeared

to be bothered by the abuse.

As one of the Pinkertons pointed out,

“Some of the fans have been yelling
those things at jockeys, for years. Now

they know how it feels.”
The union, represents 650 regular

parimutuel clerks. In addition, approxi-

mately 300 nonunion clerks are at-

. tached to the unit as extras. So far, sup-

port for the clerks has come only from

other units in the I.B.E.W. — 75 electri-
cians and 200 maintenance workers, in-

cluding the men who operate the har-

rows that keep the racing surface in

-shape. Those jobs, as well.as the selling

and cashing of tickets, are being han-.
dled by administrative personnel and

nonunion help. —

Members of the other 30 unions with

representation at N.Y.R.A. tracks
have not walked off the job in support

of the mutuel clerks, who triggered the
present dispute on Feb. 14 by refusing
to sell quinella tickets. They had been

, working without a contract since Dec.

31. Nineteen sellers were suspended as

a result of the Feb. 14 defiance, but
inion officials insist their members are

“It’s a lockout,’ said Bianco.

“Money is not the issue here at all. It’s

job security, and seniority rights.”
“ “It’s a strike,” said Heffernan. “It
was a concerted refusal to sell quinel-

las. And if money is not an issue, then

they should get their demand for a 15

percent pay increase off the table.’’

According to Heffernan, the

N.Y.R.A. parimutuel clerks make 45

percent more than clerks at the next-

highest-paying track, in California,

and 100 percent more than ticket sell-

ers and cashiers at New York City’s

offtrack betting shops.
“They average $90 a day,” he said.

“‘A clerk who works Saturday and Sun-.

day at time and a half, plus three week-

days, would make $28, 000 a year.”

Bianco, disputing those figures, said

only a few”’ clerks at the top level made

$28,000 a year, and that daily pay

ranged from $40 for extras and $47 for

the lower fifth of the union members to

$80 for most of the top regulars.

Large Force on Hand

Yesterday’s attendance, the largest

since the labor trouble began, was

serviced by the largest force of tempo-
rary parimutuel help assembled during
the dispute — 260 sellers and 110 cash-

iers. The so-called ‘‘temps,”’ guaran-

teed a minimum of $25 a day even if

they don’t work, report to the track -
every dav at 10 A.M_and wait for their

1
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The last time Mrs. Jessica Ransehousen competed in Olympics was in 1964

Mother of 2 Renews
An Olympic Quest

By ED CORRIGAN

In 1959, j essica Newberry helped the
United States win the team silver

medal in dressage at the Pan-Ameri-
can Games in Chicago.

‘In the 1960 Olympic Games in Rome,
she rode Forstrat to 12th place. In the

1964 Tokyo Olympics, she finished 14th

onthe same horse. -

Then she disappeared from the dres-

sage scene. She was married, and as

Mrs. Jessica Ransehousen she concen-

.trated since her last competition on

everything except horses. Now Mrs.

Ransehousen is back in training and
hopes to make the 1980 Olympic team.

She.is living in West Germany and
pettifig” her’ new mount; Fait” Lad,
ready for the major. shows this year.
She does not plan to try out for the Pan-

American Games because she feels it

would interrupt Fair .Lad’s training
schedule to make the trip back to the

mother had warned me not to take hin.
into the woods behind the house be.
cause of poachers. But one day -

decided to ride him for just a fev

minutes. I was hardly into the wood:
when he was shot.”

She said the shct hit Fair Lad jus”

about an inch from a bone and that his
knee was bieeding.

“My mother and a couple of fellow: ;
who worked on the farm came out anc.

helped me get him back,” she said. “I.
took us three hours to return him to the

stable. A dog or a cat can walk on three.

legs, but not a horse. When J look back

I don’t know how we did it.””

Mrs. Ransehousen, who keeps Fair :
Lad near the property of Reiner
Kleimke,

medal winner, said the horse still m

put some weight on. °° =.
““You know,” she said. it? Ss supposec

the former Olympic 21999327
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tA very bad situation is developing
here,’’ said Louis Bianco, chairman of
the parimutuel unit of Local 3, Interna-
tional Brotherhood of Electrical Work-
ers.’“‘We’ve been locked out by man-

“agement. They're employing scabs,
and they méan to keep us out until they
browbéat us.into a contract that would

causé a severe loss of jobs.” ,

"| Hinges on Job Security a
The key issue in the dispute is job se-

cunt, involving } a new automated bet-

by riding their horses over union clerks
--who had stretched themselves out on

the wet pavement .

The incident occurred shortly after

noon when about a dozen of the 125 pick-
- ets at the Rockaway Boulevard gate ..

locked hands and lay down on their

backs in.an effort to block traffic from
entering the track. Earlier, Pinkerton
guards employed by the N.Y.R.A. had

arrested a part-time mutuel worker
and stablehand, 22-year-old Robin Fox-

‘man, after she allegedly placed a tack-

, ee

nonunion help. —

Members of the other 30 unions with

representation at N.Y.R.A. tracks

have not walked off the job in support

of the mutuel clerks, who triggered.the

‘present dispute on Feb. 14 by refusing
to sell quinella tickets. They had been

, working without a contract since Dec.

31. Nineteen sellers were suspended as
a result of the Feb. 14 defiance, but

union officials insist their members are

not on strike.

$80 for most of the top regulars.

Large Force on Hand

Yesterday’s attendance, the largest

since the labor trouble began, was
.serviced by the largest force of tempo, _.

rary parimutuel help assembled during
the dispute — 260 sellers and 110 cash-

iers. The so-called ‘‘temps,”? guaran-
teed a minimum of $25 a day even if

they don’t work, report to the track

every day at 10 A.M. and wait for their

names to be called ina shape-up.

' M.O.RC. Dulls Edge for Ultralight Boats
- _ By JOANNE A. FISHMAN.

'’ The Midget Ocean Racing Club has
‘adopted a major change in its handicap

_ (rule in order to end the advantage

‘given to the many ultralight displace-
ment boats that have been built in the
last twe years. It also. means that older
boats in.M.O.R.C. competition will not
become obsolete.

M.O.R.C. traditionally has attracted ”
. Sailors with a limited budget who as-

_ pire to handicap racing, says Dick

‘Beurmann, M.O.R.C. executive direc-
‘tor. With stations primarily on the East
Coast and in the Great Lakes region,
M.O.R.C. racing is open to boats under.
30 feet.in length. Larger yachts gener-
Ott compete under the International
ffshore Rule.

! 800-Mile M.O.R.C. Event ‘
| ‘" The turmoil that the arrival of the
Bigger ultralight boats caused in the
I ‘O.R. fleet extended to M.O.R.C. last
year. That’s when M.O.R.C. racing be-
¢ame more expensive — to win, one
needed a new, ultralight boat.
IA. new. boat; “an ultralight, 25-foot
sloop is likely to weigh about 3,200
pounds, nearly a ton less than an older
boat of the same size. But both would
have the same ‘sail area,” says Beur-
manir. .

5

NCAA
‘Continued From Pagel

tng. «The seven investigators also
wanted to learn about any illegal offers
that athletes might have received. be-
fore signing their letters of intent.
” “We.would get to a boy’s home and.

find a coach from one college talking to
‘the mother in oné room while another
tollege coach was trying to convince °
the father in some other. rcom.’’ Berst
said. “The boy would be undecided.
And outside there would be a lineup at

the front door of recruiters waiting
their turn to talk to the boy and his par- _
ents.

“| “We got to understand the pressures

these recruiting coaches are under to -

get an athlete,” Berst- went on. ‘‘You
can seeit on their faces. It was an ex-
perience. ”
Berst said his staff members “con-
centrated heavily on Florida, St. Louis,
Texas, Arizona, California, Atlanta,
Ohio, and, Pennsylvania.”
‘+ Gerry. Faust, the head football coach
at Moehler High School in Cincinnati

for. ‘the ‘ast 19 years, may have sent
mire < ifetes ‘to college. on football

Scholarships than another ottier ‘coach
in the'last décade. Fourteen of his 1978
senior ‘players will receive Part 0 or full:
Scholarships.

As a result, the lighter boats, such as

the J-24’s, Harmony 22’s and Creek-
more 22’s, sailed faster than they were

supposed to under their handicaps.

“Technology in the last two years

has changed the manufacturing of

boats to such a degree,” said Beur-

mann, ‘‘particularly in the areas of hull
and rigging, that heavy displacement
boats are no longer necessary.”

M.O.R.C. sailors also are increas-

ingly pushing their boats longer dis-

tances. At 360 miles, the Great Ocean

Race in Chesapeake Bay and the Atlan-

tic Ocean used to be the Jongest
M.O.R.C. competition. This year, an
800-mile race scheduled to begin June 9

will go from Annapolis, Md., to Bermu-

‘The Great Ocean Race starts May 24.
Both are sponsored by M.O.R.C.’s An-
napolis station. Informatrion is avail-

_able from Roger Bartholomee, 1000
Woodsdale Rd., Baltimore, Md. 21228. -

‘The Roton Point | Sailing Association
of Rowayton,.Conn., has announced

challenges it has received. for.the Little
America’s Cup from Italy, England

and Australia.

The selection trials and match-race

series will be held in 1980 on Long Is-
land Sound.

He and his athletes were visited by

Michael Mesh of the N.C.A.A. staff dur-
.ing the last two months.

. ‘I’m All for This’

“I’m all for this action by the

_N.C.A.A.,”’ Faust said. ‘‘We never have
any problems, but it is good to have the

’ N.C.A.A. tell our young men what we.

have been telling them all along. leven”

have made two major suggestions to

the N.C.A.A. First, I think a college
coach should be required to read the re-

. cruiting rules to a boy before he even
starts his recruiting talk — sort of like
a policeman has to read a person’s

Tights to someone being arrested.
“Second, I think there should be only‘

one letter of intent day. The confer-
ences have other days for signing these

contracts before the national day. This
puts’ extra pressure on a boy that
should not be there.”’

“T feel a letter of intent is equal to a
contract,” Faust continued. ‘‘We want

to teach the kids their responsibilities

when they sign something, and if they

' can go back on a conference letter of in-

‘tent and sign a national letter with a °

school outside of that conference they

feel they are not honoring their word.”
Conference letters of intent, usually

signed before national letters, are de-

signed by leagues to protect the signing

vw.

Tony DiMauro, owner of the defend-
er, Patient Lady IV, says he intends to
build another Patient Lady for the de-
fender’s trials.

The Italian challenge was issued by

the group of Tornado Class sailors
headed by Beppe Crocce of Milan that

lost in to Patient Lady in four straight

races last fall. Reg White, the 1976

Olympic gold-medal winner in Torna-

dos, leads the English challenge. The

Australian syndicate is headed by Nor-

man Latchford, who managed the un-

successful 1976 Australian defender,
Miss Nylex.

Piotr Burezynski of Poland captured
the DN Class Iceboat International
Gold Cup and the United States cham-
pionships in races held recently on
Lake Champlain. Polish sailors domi-
nated the regattas, finishing in three of’

-- the top four places in both.

In the Gold Cup, Burczynski was fol-
lowed by Harold Stuertz of West Ger-
many and Stanislau Macur of Poland.
Macur also took second in the nationals
with Ed Craft of New Baltimore, Mich.,

placing third.

The 38-boat fleet also included sailors
from Austria and the Netherlands.

..

The State University of New York’s

college from losing a player to any of

the other colleges in that league — the
most imiportant rivals for any confer-

ence team.

Two of Faust’s best players last fall
were Tony Hunter, a wide receiver who
signed with Notre Dame, and Joe

Lukins, an offensive tackle who signed
with Ohio State. mA

Hayes Keeps Recruiting

“Woody Hayes visited here twice be-
fore the Gator Bow] game,” said Faust,
“and then even called once after he was

fired.’’ Hayes, the Ohio State coach for
28 years, was dismissed after he
punched a Clemson player late in the

Gator Bowl game last Dec. 30 in which
Clemson upset Ohio State.

Faust said Joe Paterno, Penn State’s
head coach, had been at his school last
Monday in an effort to recruit Hunter.
But Penn State did not win over any of
the Moehler High athletes as Purdue

' got the quarterback, Gates Larry; In-
diana got two players; Miami of Ohio
got the top running back, Rick Neal;

and North Carolina, Virginia, Western
Kentucky and the United States Mer-
chant Marine Academy each landed a
player. Even Brown (Paterno’s alma
mater) got a Moehler Player for the Ivy
League.

None of these players a involved

t

Maritime College Sailing Squadron will
launch its 1979 season March 3 with the

WARM Regatta — less commonly

known as the Winter All-Class Regatta

at Maritime.

Racing is open to Laser, Force 5,

Sunfish and Super Sunfish sailors.
Additional classes will be admitted if
there is sufficient attendance. Entry in-
formation is available from the regatta
committee, SUNY Sailing Squadron,
Maritime College, Ft. Schuyler, Bronx,
N.Y. 10465.

e

The International Sail Training As-

sociation wanted to arrange an Opera-

tion Sail in the Baltic Sea in conjunction
with the 1980 Olympic yachting events.

But the Soviet Union Olympic Organiz-

ing Committee thought otherwise, and
has sent its regrets, according to Bar-

clay Warburton 3d of the American Sail

Training Association. As a result, the

series of 1980 international races for

sail training ships will begin in Boston

and end in the Netherlands.

‘Harold E. Spolestra of Bozeman,
Mont., a sailor who has logged more

‘than 10,000 miles in offshore cruising,

has been re-elected chief commander

of the United States Power Squadrons.

Delves Into Ruses of Recruiting
in such bizarre recruiting as “‘athlete-
napping” nor did any drive around ina
new Car recently, according to Faust.

Berst said his enforcement staff
would continue its pre-signing investi-
gations in the basketball recruiting
wars that will be bitterly fought during
the next couple of months. Basketball
also has its National Letter of Intent
day, in April. When the regular coliege
seasons end the next week or two, the
basketball coaches get down to the seri-
ous business of winning over athletes.

‘Must Be Getting Tough’

Brian Boulac, the Notre Dame assist-
ant football coach responsible for re-
cruiting Hunter, said: ‘‘I’ve heard of
‘hiding players in basketball recruiting.
It goes on a lot. But this is the first time
I’ve heard of that sort of thing in foot-
ball recruiting. It must be getting
tough for some out there.”

Said Berst: ‘‘Going around to learn
of violations or preventing them before
they happen may dilute the criticism
that we sit here in our office and only
react to reports of violations. It also
puts our pulse on the scene.”

The N.C.A.A. investigators are obvi-
ously learning.

“We also want high school athletes to
learn about recruiting before they get
hurt.”’ a

é

“everything except horses. Now Mrs.

Ransehousen is. back in training and

hopes to make the 1980 Olympic team.

_She_ is living in West Germany and_

getting’ her new” mount; Fair Lad,”
ready for the major shows this year.

She does not plan to try out for the Pan-

American Games because she feels it

would interrupt Fair Lad’s training

schedule to make the trip back to the
United States for the tryouts.

“J had him at a big show in Hamburg

last weekend,’ Mrs. Ransehousen said
by telephone’ the other day, ‘‘and he
came through better than I dared to ex-
pect. He won the S-2 division, which is
just above the Prix St. Georges.

“It was tough going because Germa- —
ny, like the rest of Europe, has been
having a brutal winter. In order to get

to Hamburg frommy home in Munster,*
Thad to get a number from the police so

I could use the autobahn.

“The snow was fierce. Many of the
small towns along the way were run-

ning out of food and the police permit-
ted only trucks and essential vehicles

to move. They let me get in a convoy of
more than 100 tractor-trailers.
“Almost all of the 400 horses sched-

uled to compete i in the show showed

‘up.’
Children Came First |

Mrs. Ransehousen said she bowed

out of the horse show world for such a
long time because she wanted to devote
her time to her children — an ll-year-
old son and an 8-year-old daughter —

until they were old enough to know

what riding was all about.
“They both are in Germany now and

they speak German better than they

speak English,’’ she said with a laugh.
‘’m always surprised when one of
them says to me: ‘Mother, how do you

say that in English?’ ”’
Fair Lad almost didn’t make the

show ring. He was shot by a poacher on
Mrs. Ransehousen’s mother’s farm in

Ausable Forks, N.Y., two years ago.
Her mother, Mrs. Ruth Newberry, runs
the big Lake Placid horse show every ©
summer.

“Fair Lad is unusual in that he is an

American-trained dressage horse,”
Mrs. Ransehousen said. “‘Most Ameri-
can dressage riders prefer to get a

horse that has been well-trained ahead

of time. The horses usually come from
Germany.

“Fair Lad-was raised right in Aus-
able Forks and the fact that we kept

him there almost was his undoing. My

Horse Show Calendar

-Today — The Hill, Route 124, North Salem,

N.Y. Novice and local working hunters, open

jumpers, adult horsemanship. 8 A.M.

Today — Four Seasons, Hilicrest Road, Read-

" ington, N.J. Amateur-owner, pre-green, junior
and children’s working hunters; novice-open

jumpers, adult horsemanship, equitation. 8:30
A.M.

Saturday -- Boulder Brook, Mamaroneck
Avenue, Scarsdale, N.Y. Regular, local and chil-

dren’s working hunters; pleasure horses, equita-

tion. 8A.M.

Saturday — Kent School,
Road; Kent, Conn. Pre-green, local, junior and
children’s working hunters, junior jumpers,

equitation. 8:30 A.M.

Saturday and Sufiday — Snowbird Spring,

Four Seasons Farm, Hillcrest Road, Readington,

N.J. Junior, children’s, novice-limit, non-thor-

oughbred and regular working hunters; open

jumpers, ponies, equitation. 8:30 A.M. daily.

Sunday — Coach House Stables, Kenilworth

Road, Rye, N.Y. Regular, limit and children’s

working hunters: equitation. 8:30 A.M.

Sunday — Thomas School, Round Swamp

Road, Melville, L.I. Special working hunters,

special jumpers, equitation. 3:30 A.M.

trated since her last competition naumchelpadane-gethimebacks 2Lphec6a84. | formation
took us three hours to return him to the.

stable. A dog or a cat can walk on three

legs, but not a horse. When I look back
_ I don’t know how we did it.”’

Mrs. Ransehousen, who keeps Fair .
Lad near the property of Reines
Kieimke, the former Olympic golc. -

medal winner, said the horse still mus’.

put some weight on. °’
“*You know,”’ she said, ‘‘it’s supposec.

to require at least six years todevelope |

good Olympic dressage horse. We shal.
see what happens to Fair Lad.”

AS.L., With 11 Teams,
Opens Season March 31

The 1979 American Soccer League

season will begin March 31 with the Las

Vegas Seagulis, a new team, visiting

the Los Angeles Skyhawks, Commis-

sioner Bob Cousy announced. yester-

day.

The league, the oldest .professiona’

soccer league in the United States, wil!
operate with 11 teams — six in the

Eastern Division and five in the West-

erm. Each team will play 14 games at

home and 14 on the road.
The Eastern Division teams will be

the New York Apol.o, league champior -

last season, New Jersey Americans.
Albany Eagles, Cleveland Cobras anc

two expansion teams —- the Philadel.

phia Stoners, who will play in Allen

town, Pa., and the Columbus Magic.

The Western Division will have the

Skyhawks, Seagulls, California Sun.

shine, Sacramento Gold and Indianap

olis Daredevils.

The regular season will ‘end Aug. 26
The league’s first all-star game will be

played June 23 in New York.

Colombia Picks Team
Ivan Molina and Jairo Velasco wil}

head the Colombian Davis Cup tennis

team that will face the United States

team March 16-18 at Cleveland. The

other Colombian players are Alvarc

Betancur and Orlando Agudelo.

Skiff Mountain -

APPALOOSA GELDING
Reg, 15h, od companion of adult Engl/
Western pleasure horse, 16 yrs, sound,
gd perm home wrtd 516-922. 22-4505
FOR SALE-LG WODERN indoor/out-
door horse facility & business; Ig apt,

> acreage. Ownr retiring, Brochure. A Ask:
a ing $295,000 (606

TRAINER THIRQUGHBRED NY
TRACK, looking. for owners, neg. fee.
POB 1062, New F yde Park, NY 11

'
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Dave Anderson +
Winner of the War. Between the Maras

Now that the Giants have hired
‘George Young and Ray Perkins to
plot their future, a truce exists in the

War Between the Maras, although a

truce does not assure a lasting peace.

But mavbe the war was worth it. Out

of the verbal disagreements between

Wellington Mara, the 62-year-old

. uncle, and Tim Mara, the 43-year-old
nephew, _ has

Sports emerged a written
of agreement by
+r which George -

The Times Young will con.
mand .the football

operation. Several weeks ago the -

feuding Maras, each representing 50

percent of the stock, considered,
- creating new club bylaws that would

Thosegovern’ ,each’s authority.

bylaws have been scrapped but

George Young now has the authority
that a National Football League

general manager needs; the au-

thority that Andy Robusteili did not

have, at, least not in writing. As it

turned out, neither of the Maras won
their war — George Young did.
“George’s powers,”’ says Welling-

ton Mara, ‘‘are spelled out in his con-
tract.”

What is spelled out is ‘that George
Young is required to consult with the

Maras in only two major areas — the

selection of the coach (as. he did be-—

fore hiring Ray Perkins) and the

making of a major trade involving

premier players or No. 1 draft
choices. Consultation in these areas
is understandable. For all taeir snip-
ing lately, the Maras stili own the

Giants; it’s their franchise and their

money.

But in other areas, George Young
has complete freedom to select the

‘assistant coaches (in concert with

Ray Perkins); to dismiss the head

coach or. any assistant coaches; to

choose the pro and college scouts

(Jack Butler, the respected boss of

the Blesto V. combine, is under con-

sideration as the Giants’ new scout-

ing coordinator) and to determine

the equipment men, trainers and
team physicians.

Ability, Not Family

Not that George Young is about to.
purge all the old-line Giant personnel

in the front office and in the locker

room. But he has the authority to de-

cide whom to retain and whom to dis-
~ charge. In the past, it often seemed

The New York Times /Edward Hausner

Wellington Mara, right, with Ray Perkins: Maybe the war was worth it

that the capable and the incapable
were retained as long as they had a

Giant heritage. Now they will remain

or depart on George Young’s evalua-
tion,rather than on their tenure with
the franchise.

At last, the Giants have installed
an. ‘ability’? concept and abandoned
the ‘‘family’’ concept.

All this. of course, is the result of
the War Between the Maras that has
Wellington, his wife, Ann, and their
1] children on one side with Tim, his
mother, Helen. his sister, Maura,
and her husband, Richard Concan-
non, the Giants’ attorney, on the

‘other side.

“My mother ahd sister,’’ Tim
Mara says, “ go along with what T tell
them about how the club is doing.” -
His mother, the widow of the late

Jack Mara. who’ was Wellington’s
brother, is 71 years oid now.

ar

i remember when I told my

mother that Bill Amsparger was

fired,’’ Tim Mara says. “My mother

said, ‘Oh, that nice man.’ I guess she

didn’t realize that we had lost seven
straight games with him as coach.”

At the time of Maura’s marriage,
the family joke was that she had
married “the wrong Concannon’’;

around then Jack Concannon was a

promising quarterback out of Boston

College.

The Maras do not joke much any-
more. And now the question is — will

their war break out again in the fu-
ture.

“T don’t think anything will occur

that will affect the operation of the
team,’’ Wellington Mara says. ‘“‘But

asa family, that’s another matter.”
“TY think the family can come to-

gether again,’’ Tim Mara says. “‘As

the president, Well had always been

taking the heat. He and his family
felt the pressure more.”

The Bledsoe Move

If the Giants do not respond to the
' jeadership of George Young and Ray

»

Perkins, the heat will be on Tim’
Mara as well as on his uncle. Until re-

cently Tim Mara was virtually invis-

ible to the unhappy fans. But now he

is highly visible. In speaking up. on

behalf of his 50 percent, Tim Mara

can take a bow if George Young and

Ray Perkins turn the Giants into:a

playoff contender. If not. Tim Mara

will have to take thé rap along with

his uncle.
“Now that the general manager

and the coach have been chosen,”’ ,

Tim Mara says, ‘‘I’ll go back into my

end of the club — the business end. I

don’t think Well and I will have any
serious disagreements in the future.
We've had very few anyway.’ ‘

Very few perhaps, but those few
were very critical, beginning with

the signing of Larry Csonka to a
three-year $1 million contract prior
to the 1976 season. Tim Mara and .
Dick Concannon strongly objected to
that investment. But the War Be-

tween the Maras broke out when

-Terry Bledsoe was hired by Welling-

=

ton last May as the assistant to Andy

Robustelli, then the director of
operations. Terry Bledsoe was Well-
ington’s choice to succeed Andy Ro-
bustelli, who had informed the club
president that he would leave after
the recent season.

Tim Mara considered Terry Bled-

soe to be an extension of his uncle’s

authority over the football operation.

Tim Mara went to war with his
uncle, a war that snarled the Giants’

search for a general manager and a

coach for more than two months.
Without the war, Wellington Mara

might have been able to convince ei-
ther Joe Paterno or Bill Walsh to take

command as a combination general

manager-coach, with Terry Bledsoe
as the chief aide.

But when the war broke out, Joe

Paterno did not want to risk the
crossfire and Bill Walsh joined the
San Francisco 49ers.
_ Nobody will ever know what might

have been for the Giants without the

War Between the Maras, but all is

quiet now. Maybe that’s because all
that’s important is spelled ‘out in
George Young’s contract.

By MICHAEL KATZ:

The day last week that Ray Perkins
was named head coach of the Giants,
Joe Pisarcik was having a party,
Randy Dean was thinking about Stan-

ford Business School and Jerry Gol-‘

steyn was putting up fences.
Those are the three quarterbacks

Perkins inherits. And even if the new

coach has not completed grading their
1978 filmsy he must wonder why the

‘ first question -asked at his Thursday

news conference was whether he would .

trade for an established d quarterback.

x

Quarterback Is Major Problem for Perkins
delayed until after his playing career,

or have an offseason schedule of
classes.

He said he didn’t know much about

Perkins (‘‘the Milwaukee papers do not

seem that interested in the Giants’),

but he agreed with Golsteyn’s belief
that with a new coach “everybody’s
going to start off even.’

Golsteyn was relegated to anonymity
by McVay after having started the 10th

game of last season with five straight

incompietions, and worse, having often

forgotten the right formations to call.
Rv nature he ic as tisht as Pisarcik is

Document discloseckunder the Access to Information Act

Document divulgué en vertu de la Loi sur l’accés a l'information

FOUR SIZZLING HOURS OF
EXCITEMENT AND THRILLS!

2:00PM FINAL!
THE WOMEN SUPERSTARS

Jane Blalock Golf Linda Fernandez Volleyball Suzy Chaffee Skiing

CarolMann Goff DianaNyadSwimming - Katy Morning Skiing

Marlene Floyd Golf Linda Jefferson Football Joan Joyce Softball

Joan Lind Rowing Kathy Williams Racquetball Patty Costello Bowling §

Carol Blazejowski Basketball - Dianne deLeeuw Figure Skating Em

3:30PM
ABC's INTERNATIONAL CHAMPIONSHIP BOXING

USA vs POLAND inAmateurBoxing
Atough American squad seeks to avenge last year's loss to the hard-hitting Poles. -

4:30PM

ABC’S WIDE WORLD OF SPORTS
iLS. NATIONAL FIGURE SKATING CHAMPIONS - .

Linda Fratianne, Charles Tickner, Tai Babilonia and Randy Gardner

America’ stop World Championship hopefuls in special performances!

HAWAIIAN MASTERS SURFING CHAMPIONSHIP
Some of the world’s best take on Oahu's awesome Banzai Pipeline!

INTERNATIONAL TOBOGGAN (CRESTA) CHAMPIONSHIP
Daredevil racers challenget the treacherous Cresta run at St. Morita:

=@asc SPORTS@ >
THE WORLD COMES TO AMERICA IN 1980:

- Watch the Winter Olympics from Lake Placid
on the leader in sports television’



Tne day last week that Ray Perkins

was named head coach of the. Giants,
Joe Pisarcik was having a party,
Randy Dean was thinking about Stan-

ford Business School and Jerry Gol-*
steyn was putting up fences.

Those are the three quarterbacks |

Perkins inherits. And even if the new
coach has not completed grading their
1978 filmsy he must wonder why the
first question asked at his Thursday |
news conference was whether he would

trade for an established quarterback.

Quarterback, every Giant fan knows,

is a problem. According to Giant
scouts, it cannot be solved in the callege

draft. Jack Thompson, the Throwin’

Samoan from Washington State, is the

‘consensus No. 1 college passer eligible
this year. Though one scouting. report
calls him ‘“‘the finest quarterback in the
draft since Richard Todd,”” whom the

Jets took in 1976, none say he will be

- ready to start in the National Football
League this season.

Trading for an established quarter-

back will not be easy, although for the
first time in perhaps a decade, the

Giants have surplus goods, mainly de-
fensive linemen and linebackers. But

few established quarterbacks are

Sports Analysis

available. The Jets are unlikely to be

willing to part with Todd or Matt

Robinson. The only well-régarded

quarterbacks who may be considered

expendable, at a high price, by their

teams are Danny White of the Dallas
Cowboys, Don Strock of the Miami Dol-
phins and Tom Owen of the New Eng-

land Patriots.

The question then becomes whether

anyone the Giants can obtain is better

than whom they already have. Accord-
ing to last season’s Statistics, the an-

swer is yes. The Giants completed only

48.8 percent of their passes, threw for
only 13 touchdowns, were intercepted

27 times and had their quarterbacks
sacked 38 times in 16 games.

But all three Giant quarterbacks ex-
pect improvement under Perkins,

whom Dan Fouts gave so much credit

for his best season last year with the
San Diego Chargers.

“He sounds a good choice,” said
Pisarcik from .his Fort Lauderdale,

Fla., party. ‘‘Let’s get started now.”’

“Maybe he can help me a little the
way he helped Fouts,”’ said Golsteyn,
-after returning from his job with a

fencing company northeast of Orlando,
a.

“I’m looking forward to getting with

him,” said Dean from his Whitefish
‘Bay, Wis., home:

Pisarcik, the Giants No..1 quarter-
back, did not even mind hearing that
Perkins called all the plays last season

as the offensive coordinator for the

‘Chargers, the best passing team in the

league. The rugged quarterback had

bristled under the direction of Bob Gib-
son, John McVay’s offensive coordina-

.tor, but knows that Fouts has called

Perkins a ‘‘phenomenal play-caller.”
“Dan changed only two plays on me

last year,” said Perkins. ‘‘One was for
a touchdown. I can’t remember the

other, but one out of two ain’t bad.”

Showed Flashes of Skill

Despite having completed only 47.5

percent of his passes, Pisarcik showed
flashes last season of being a major

leaguer. Those flashes seemed to coin-

cide with the times the play-calling was

more adventurous. Perkins, who is

Associated Press

Randy Dean suffered rude introduction to quarterbacking in pros last season

willing to gamble on offense, might be
able to keep Pisarcik at the ‘emotional
high necessary to get him to perform at
his best.

“If he was so good at play-calling,

then let him do it,” said Pisarcik.

“That’s great. It’s fantastic. All I’ve,
ever wanted was what’s best for the

team.”

“T wouldn’t give up on Pisarcik,”’
said Dan Reeves, the Cowboy assistant
beaten out by Perkins for the Giants
job. ‘“‘Anyone that tough with that
strong an arm has to be considered.”

Nor might Perkins be that willing to

-give up on Dean, who did not get to

start until the 15th game of his second

season. The new coach said it was

“mind over arm”’ in evaluating quar-

terbacks.

“Intelligence is what I look for first,”’

said Perkins.

Dean’s right arm may not be the

strongest, but no one questions his in-
telligence. The Northwestern Univer-

sity honors student applied to Stanford
Business School in his senior year at

college and was recently notified that
he could begin classes next fall, when

his twin brother, Rob, also enters.

classes.

He said he didn’t know much about

Perkins (‘‘the Milwaukee papers do not

seem that interested in the Giants’’),
but he agreed with Golsteyn’s belief

that with a new coach “everybody’s

going to start off even.’
Golsteyn was relegated to anonymity

by McVay after having started the 10th
game of last season with five straight

incompletions, and worse, having often
forgotten the right formations to call.

By nature, he is as tight as Pisarcik is
loose.

In 1976, as a 12th-round-draft choice

from Northern Illinois, Golsteyn im-

pressed Bill Amsparger, then the

coach, with his poise, quick release,
mobility, arm and intelligence. But

though he opened the 1977 and 1978 sea-

sons as the regular quarterback, he

quickly was back on the bench because
of his fragility and lack of aggressive-

ness.

“J don’t understand what their quar-

terback problem is,”’ said Arnsparger,

who is now again an assistant to Don

Shula at Miami. “I thought I left behind

a pretty good one.”
When he was with the Dolphins,

George Young, the Giants new general

manager, probably had heard Arn-

sparger talk about Golsteyn many

times. As a result, Golsteyn could be

given another look by Perkins or be
traded to Miami, which has Guy Benja- :-

min anid Strock backing up Bob Griese.
“T would like to stay in New York,”’

said Golsteyn. ‘‘New York is really a

place that if it ever had a winner, the

fans would go crazy.”

It Depends on the Quarterback

A winner depends on the quarter-

* back. The chances are that even if Per-
kins and Young do not trade for an es-

tablished one, they will not use a No. 1
draft choice for Thompson, preferring

instead to get a big, fast running back
like Charles: Alexander. of Louisiana

State. It is possible, however, that they
will draft a quarterback later, with the
second or fourth-round pick, someone

like Jeff Rutledge of Alabama. Perkins

has respect for Alabama quarterbacks,

having played.there as a receiver for

Joe Namath, Ken Stabler and Steve

Sloan.

“Tt don’t care what they do,’”’ said

But though Dean could gotoStanford Pisarcik. ‘‘I’ll still be the starting quar-
and be graduated into the vice presi-

dency of some corporation, he would

prefer being an N.F.L. quarterback
and will pass up school this year. He

plans to gd.to California this week to

see if he can have his acceptance

terback. Remember, I came here as a

fifth-string quarterback. If have to

prove myself every year..I’m going to -

do it again.”

That’s what worries some Giant -

fans.

Sports Today

BASKETBALL

New Jersey Gems vs. New York Stars, ©

Women’s Professional League, at Thomas

Dunn Gymnasium, Elizabeth, N.J.,2 P.M.

Nets vs. Knicks, at Rutgers Athletic Center,

Piscataway, N.J., 1:45 P.M. (Television —.

Channel 2, 1:45 P.M.)

Soviet National Team at Louisville and
Wichita State at Indiana State. (Television

— Channel 4, 1 and3 P.M., respectively.)
Boys and Girls High vs. Alexander Hamilton,

P.S.A.L. quarterfinals, at Pratt Institute,
PMY and Hail Streets, Brooklyn, 4

P.M.

BOXING

United,States vs. Polish National Team, at

Lafayette, La. (Television — Channel 7,

3:30 P.M.) ;

FIGURE SKATING

Nationai championships, at Cincinnati. (Tele-

vision— Channel 7, 4:30 P.M., tape)

GYMNASTICS

Rumanian and Soviet national champion-

ships. The San Jose (Calif. ) Flats motorcy-
cle race will also be shown. (Television —
Channel 4, 5 P.M.)

GOLF

Los’ Angeles open, final round, at Riviera
Country Club, Pacific Palisades, Calif.

- (Television — Channel 2,4 P.M.)

HOCKEY

Rangérs vs. Islanders, at‘ Madison Square
Garden, Eighth Avenue and 33d Street, 7:30

P.M. (Television — Channel E (Cable), 7:30
P.M. Radio— WNEW, WMCA, 7:30 P.M.)

New York Police Department P.B.A. team
vs. New York Fire Department, at Madison

Square Garden, 1 P.M.

PLATFORM TENNIS

Men’s Grand Prix professional tournament,
at Field Club of Greenwich, Conn., semifi- .
nals, 10:30 A.M; final, 1:30 P.M. Admission
free:

SKIING

Eastern Mountain cross-county’ re- at

a .

Eisenhower Park, East Meadow, L.I., 10
AM.

Women’s professional championship, at
Waterville Valley, N.H., qualifying round,

11 A.M_; final, 1 P.M.

SLED DOG RACING

Siberian Husky Club of Greater New York,
Inc., at Firemen’s Park, Route 25, Ridge,

L.1., 10 A.M.

SOCCER
New York Arrows vs. Cincinnati, at Nassau

Coliseum, Uniondale, L.1.,2 P.M. (Radio — "
WGLI,2 P.M.)

Pescara vs. Palermo, Italian Major League,

brmation

BE KAPLAN'S HAVING A BALL!
His dream team’s got a preacher,

a jailbird, a pool shark, a muscleman:

_ And the best guy on the team . &

is a a girl. |

. ~ COLUMBIA PICTURES cresev:s oo

» STEPHEN FRIEDMAN / KINGS ROAD ssosic“os

GABRIEL KAPLAN FAST BREAK
“ASSOCIATE PRODUCER EXECUTIVE PRODUCER SCREENPLAY BY

| JACK GROSSBERG .GERALD FRANKEL: SANDOR STERN
STORY BY DIRECTED BY PRODUCED BY

MARC KAPLAN - JACK SMIGHT - STEPHEN FRIEDMAN

wscey DAVID SHIRE ano JAMES Di PASQUALE rf»
_ ORIG! NAL SOUNDTRACK ON MOTOWN RECORDS AND TAPES: EG. PARENTAL GUIDANCE SUREESTEO CEE | Cumbia

= 
SATE MAL Min” MT OE BT A PC OL

BEAD THE BALLANTINE PAPERBACK 6s 979 Columba Pictures induste es. Pictures

_ STARTS FRIDAY
AT COLUMBIA PREMIERE THEATRES

at Pescara, Italy. (Television — Channel .
47,5 P.M., via satellite.)

THOROUGHBRED RACING

Aqueduct (Queens) Race Track, 1:05 P.M.

TRACK AND FIELD

Mike Hannon Memorial run, at Central Park,

Fifth Avenue and 90th Street, 11 A.M.

Metropolitan Road Runners Athletic Club six-

mile run, at Eisenhower Park. J1 A.M.

ae: ,

me

THE
‘TENNIS

CAMPS —
LAWRENCEVILLE SCHOOL
‘Lawrenceville, New Jersey

Borys AUG. 19-24

918 AUG. 26-31

WRITE OR CALL: CLIFF STEVENSON

BROWN UNIV. PROV, RJ. 02912

- (401) 434-2657 =

WILUAMS COLLEGE
Williamstown, Massachusetts

June 17—-August18
Your Money One & Two Week Sessions @ AGES 10-17 ® COEDUCATIONAL
Saturday in Business Day Send i inquiries to::

The New Yor! ‘k Times SOHN ‘CONROY

310 Nassau Street ~- Dept. NM @ Princeton, New Jersey ( 08540

e
. 

\

a: | ‘ 000330



oo : {oem nten
ra ct r & in

BLS WE

ENTATI

SRLKON eoUNa
£6 NTRS. FIs

CARVED FoR THE

FoR R TRERTY. 1 LIMIT SALHGN INTERCEPTIONS. |
He @Len sAIG. THE TATERNATIONGL HRoetTH PRCTEIC HSLIEUT COMMISSION COULE

CONTINUE FOR A@NGTHER TNO YEARS INSTEAD OF EXPIRING IN MPRIL,

“Ty MIGHT EVOLVE INTO & SCIENTIFIC EGHY IN & FEM YEARS AFTER

SG years G8 THE REGULATOR GF HALIBUT FISHING GN THE HIGH SERS GFF

RURSK A . .

Ty EHENT FROWIGES FOR THO: YERR ITHORAWAL OF
es Itt “rE toed wy me ‘tt ar ford iv Ft a at tT mm

‘Caer SOoIAN ANE TL FI HERMEN FROM FISHER
z @ HELIEUT ELEHERMEN WILL GET THO MILLION POUNDS

ti

Iu THE OTHER! TONE.oI led in waint

BritisH Covuwe :

(rtd aS am of s ee.OF GUNDS IN Lona.
T

‘oF ALAENAN HALIBUT THIS YESR AND GNE MIL
“at (25 TONNES GF GROUND

. 
.

mWa fed FF) xtNGTON STATE FISHE RHEN WILL GET Js

. CUSHION

(DONTMAN: Et



MT TS TRYING To FING ALTERNATE EMPLOYMENTR

JERTES LAEGRATORIES 18 HALIFAX AND

E‘eaceuene BECAUSE GF FEDERR
THE LAYOFFS CAME IN SECTORS WOREING GN TECHNGLGGY FOR THE PROCESS &

yeousTRYs LEBLANC sAIc, ‘'KE ARE RE-ARRANGING GUR FRIGRITIES, WERE

“TMPROVING GUR STOCK ASSESSMENT GNT GUE TECHNGLOGICAL RESEARCH TG BENEF
IT ©

“IME GEPARTHENT CAN?T FROTECT THE
“RECIDED 75 KEEP FARTS OF THE LAEGRATGORIES GFENS HE SAID,

Tow Siocon (PO-Rurnwaey-Rrcunong- DeLtas } SAID THE |

LAYGFES DG HOT. WAKE SENSE BECAUSE HANY SHALL Lo FIRNE CANT AFFORD To Oo
RESERRC » THE FATE GF THE LABS RAS IN DGUET ‘iRECKHUSE THE MIOGLE LEVEL

GF ALL ITS EMPLOYEES BUT TT HAGOne ma ma nm

i 4

im aw

SQ SCIENTISTS HAS BEEN CARVED GUT OF THEM. Ht
o

_ ~ ; =

gy af, f4Ee

- Me ce nt - “

eS ‘ rage wood . a .

; : a
ae aden 3 hon. - - - a .

| 000332

~ we + ~ 2 |



‘

fm

A: °

SUBJECT

OBJET

Document. disclosed under, the, Access to 0 Informaty in Act

| Dect vy en nett de la a sur Vr Vicker al’ faformation
typi st

_G nt Gouvernement . tthe
vot Canada du Canada MEMORANDUM NOTE DE SERVICE T

S$ Fe

SECURITY - CLASSIFICATION - ‘DE “sécurité < linn I

OUR FALE — N/REFERENCE
The Minister of Fish

and Oceans

Acc EF

oD We re

BY HAND PAR POR

Donald D. Tansley ee

ATTN: 4 “Vyeha 0 1: 75

Salmon Interception Limitation Talks.

The purpose of this memorandum is to report upon the
salmon interception negotiations held in Seattle from January 31l-

February 2, 1979.

_ Further progress towards an agreement was achieved at

the session, which was held to try to consolidate the progress

made in Vancouver in December 1978. The negotiations are now at

the stage where a framework has been established for future co-

Operation, and where two major problems remain, i.e. the U.S.

share of Fraser sockeye and pink salmon, and the overall sharing

formula (equity). Despite the difficult negotiations yet to be

undertaken, we believe the prospects for agreement are better

than at any time in the past.

Purpose of Meeting

At the conclusion of the meeting held in Vancouver in

December, lack of time had prevented the two sides from pre-

paring written formulations of a number of points which had been

tentatively agreed. The purpose of the Seattle session, which

was characterized as a continuation of the Vancouver meeting,

was to reach agreement on such points and to consolidate progress.

In order to expedite matters, a small "drafting group"

met in Seattle on January 29 and 30, and devéloped agreed lan-

guage with respect to the application of schemes of interception

limitation (Article VII), coordination of salman development pro-

grams (Article VIII), and the takeover of management of Fraser

River sockeye and pink salmon by Canada (Article XI). The at-

tached document shows draft agreed language as well as proposals

made by one side or the other and represents a summary of the

negotiations to date.

~.-f2.- 000333
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Specific Issues Addressed

- Lists of Fisheries

In the meeting of full delegations, most attention

was focused on the development of a list of fisheries to be spe~_

cified for inclusion either in a clearly defined scheme of

limitation for interceptions (so-called Group A fisheries)

or for the application of a general commitment not to increase

interceptions (Group B fisheries).

: In Vancouver, preliminary lists of fisheries had been

put forward by both sides. These lists were relatively short,

with both countries focusing attention on the most important

intercepting fisheries. In Seattle, the United States began to

add more and more Canadian intercepting fisheries to the list.

All these additions were to the Group B list. The two sides

have tentatively agreed that the proposed new Commission would

study Group B fisheries and would, within the first six years

of the agreement, recommend that such fisheries become subject

to specific interception limitation, or be removed from the list,

or be subject to further study.

The Canadian side was, therefore, disappointed by the

¢ U.S. moves. From the point of view of the operation of the new
Commission, a:long list of fisheries to be studied would create

an impossible workload (particularly in view of the fact that

studies would be undertaken by national sections under the Com-

mission's guidance and not by an independent research agency).

However, the U.S. actions are revealing; the U.S. delegation
has obviously realized that both countries are serious about

developing an agreement, and has worked to try to ensure that

every Canadian intercepting fishery is listed somewhere in the

jagreement.

. Canada's response to the'U.S. proposals on the list

of fisheries was to note the proposals. We did not wish to

become embroiled in a futile exercise of listing every U.S.

intercepting fishery in the knowledge that, by doing so, we

would be creating an unworkable agreement. The subject remains

open for further negotiations, but is a subject of a technical

nature on which agreement should be relatively easily achieved.

Transboundary Rivers

We are working to develop a treaty Article which will

clarify Canada's right to exploit fish in the Canadian sections.

of these rivers, and will. specify the need for appropriate con-

¢ \ servation action by the USA in the event that Canadian fisheries
develop in these rivers. We are also proposing that the Article

1.2 /3..
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| deal specifically with the question of special coordination of
enhancement programs for these rivers, with provisions for

Canada to ensure that it can harvest returns to its own pro-

jects.

More important, however, is the relationship between

the treatment of salmon bred in transboundary rivers and the

question of equitable sharing of resources. We are adamant

that U.S. interceptions of fish bound for the Canadian sections

of these rivers be credited to some extent in the interception

balance sheet. The USA, on the other hand, considers its in-

-terceptions of such fish to be different in nature from other

interceptions. The U.S. response in Seattle was, however, much

softer than at previous sessions, and considering that the issue

had never before been given a full airing, we are hopeful that

a resolution of the issue is a possibility.

Fraser River

The institutional framework, and phase-in of Canadian

management of sockeye and pink salmon:-is tentatively agreed,

subject to a U.S. reservation that final agreement depends on

agreement on special compensation to. the USA for unrealized

oO ‘benefits from past joint expenditures on the river through
IPSFC.

We have indicated in the past that we are prepared to

contemplate special compensation, but the details of such com-

pensation remain to be discussed.

Equity

With the advent of serious planned salmon development

‘rograms in recent years in both countries, it has been agreed

that each country should benefit from its increased production..

Canada has argued, and continues to do so, that each side should

be enabled to harvest an amount of salmon commensurate with its

own total production, a position with which the USA does not

agree. It is our view, however, that the differences in prin-

ciple ought to be easier to bridge in a world of more abundant

resources, where no fisherman need be penalized.

Both sides have recognized that it is necessary to

develop an agreed system of salmon valuation so that future

trades can be made in the harvest of each other's salmon to

provide and maintain an equitable balance of interceptions.

The resolution of this issue will be, without doubt,

¢ \ the hardest to achieve. However, having reached broad agree-

ment on the framework for cooperation in salmon management, the

ee
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( isolation of ‘the issue will focus attention on it. Our present
thoughts are that the solution might lie in being prepare

d to

accept less than full credit for the contribution of Canadian
fish from transboundary rivers, added to which is the special

compensation for the United States on the Fraser River, which
taken together may represent a position somewhere between the

different principles presently held by each side.

Summary

The negotiations have arrived at a stage where the

key issues have been isolated. It is worth noting that pro-

gress has been made in an atmosphere of confrontation th
at

existed prior to 1977. We are encouraged by progress in the

last six months, and while not wishing to underestimate the
remaining difficulties, are hopeful that a draft agreement

could be finalized by the end of 1979.

Next Steps

It is anticipated that two or three meetings of offi-

cials will take place over the summer, with full negotiati
ons

resuming in the fall. In the meantime we are proceeding with

the domestic preparations which I outlined in my memorandum of
January 11, 1979 on this subject.

Original Sign
ed by

DONA
LD D. TANS

ce: Min.'s Office (3)

D.D. Tansley (2)

G.C. Vernon (2)

A. Campbell

B. Applebaum

D.J. McBachran

W.E. Johnson

W.R. Hourston

M.P. Shepard

L. Edgeworth (Vancouver)

R.A. Crouter

F. Withler (Nanaimo)

J. McDonald (Nanaimo) -

.D.R. Bollivar

G. Jones (Vancouver) '

R.N. Palmer (Vancouver)
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COMPARATIVE DRAFT .

DISCUSSICN DRAFT AGREEMENT _ a Solum | .

February 2, 1979

Au cht be

CANADTAN PROPOSED LANGUAGE DRAFT AGREED LANGUAGE U.S. PROPOSED itty int.

PREAMBLE*

The Government of the W.S.A. and the Government of Canada,

Considering the overriding interests of both Parties in the

conservation and rational iaaunagement of Pacific salmon stocks,

and in promoting the object:.ve of optimum utilization of such

stocks;

Recognizing that Pacif:.c salmon originating in the rivers of

ue

‘

each Party are intercepted :.n substantial numbers by the nationals

and vessels of the other Party, and that the management of stocks

subject to such interceptions is a matter of common concern;

Recognising that both Par: tex

existiui: fisheries that muss

. to cor: nue so as to avois on

disrur' on of the particiount.,

Recognizing that Stat2s in whose rivers salmon stocks

@ oo . originate have the primary interest in and responsibility for

such stocks;

* The U.S. reserves its position on the unbracketed language

pending resolution of the bracketed language.

i | |

Reco nizing the special LNCET: . 999337 7G
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at

: | the Pari. os in the calmon 3 v.b 3.
t the Fres.¥ River and Trans uncas

Rivers;

“PTT
Convinced that it is in the interest of both Parties t

o . 8
ve

4

realize the potential of salmon produced in their

IY
respective rivers;

jirated research and the exchange. Considering that coord

4 
. . .

of scientific information are required in order to impro
ve the

“basis for the management and enhancement of stocks of 
common

concern for the benefit of eech Party;

Have agreed as follows: ,

ARTICLE I *

The Parties undertake through the provisions of this

Agreement to cooperate in the management of their Pacific

, salmon resources for the purposes of assuring to the Parties

the benefits of production o.; salmon originating in their

respective rivers and of achieving the optimum utilizat
ion

@ ee ah ; eat
oo, . of these salmon resources, The Parties recognize that the salhon

ayy
BY

tstocks of the Fraser River and * ashabe

boundary Rivers are specia: ¢3.~000338
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CANADIAN PROPOSED LANGUAGE

and responsibility for

a

DN eT nee net PRN See arrmnne aee ee

er a

DRAFT ACREED LANGUAGE

The following principles snz1l1 be taken into account and, subjec
t

to the specific provisions of this Agreement, shall be applied

by ‘the Parties in their cooy eration under this Agreement:

(a) States'in whose sivers anadromous stocks originate

have the primary interest ir. such stocks;

(b) Each Party should be enabled to realize the potential

of its salmon resources and to receive benefits commensurate

with the salmon production of its rivers;

(c) The Parties shouic work together in order to ensure

the conservation and ratiouzl management of their Pacific

salmon resources, taking ini account the objective of optimum

‘utilization:

Document disclosed under the Access to Information Act 7
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require the spectal consis craticon

provided for in this Agreement.

U.S. PROPOSED TY Ss,
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(dj) In view of the intermingling of salmon stocks at

Gea and the migration of stocks originating in the rivers of

each Party into waters under the fisheries jurisdiction of the

other Party, the implementation 9f these principles will require and aothe Parties commit themselves to; .
(i) coordination in the management of intercepting

fisheries; . .

- (ii) the avoidance of both increases in inter-
ception and the initiation of new intercepting fisheries,

and the development of specific plans for the limitation

of interceptions, taking into account the desirability | .
of ‘avoiding undue dislocatijon in traditional. fishing

patterns, and the allocaticn objectives of each Party.

(iii) cooperation and coordination in the development.

of certain salmon stocks subject to interception;

(iv) coordinated research and the exchange of

Scientific information in order to broaden the scien-

tific basis for salmon manajement, in particular with

© respect to the migration pa terns and productivity of

stocks of common concern, she extent of interceptions

000340by the nationals and vessel: of each Party, and artificial
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~

. -ARTICLE II

The Parties agree to esi:ablish and maintain a Pacific

Salmon Commission (hereinafter referred to as "the Commis-

sion") whose functions shall be:

(a)

(b)

‘(c)

(a)

to provide a forum for consultation between the

Parties with respect to annual management

objectives and reculations for Pacific salmon

fisheries of commcn concern;

to provide a forun for consultation between the

Parties with respect to cooperation and

coordination in the development of salmon stocks

Subject to interception;

to facilitate the conduct ot coordinateu

pasearch programs and exchange of scientific

information between the Parties, and

to review the impl2mentation by the Parties of

the program of interception limitation;

!

Document disclosed under the Access to Information Act
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(e)

(£)

to review the Annexes to the Agreement and to

make recommendaticns respecting their amend-

ment where appropriate;

generally to provide a forum for consulta-

tion between the Parties with respect to

problems of mutual concern respecting \

Pacific salmon and to carry out such other |

functions as are assigned to.it by this

Agreement.

oNDocument disclosed under the Access to Information Act ¥
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ARTICLE Tit

l. The Commission shall consist of up to

Commissioners, of whom up to shall be appointed by

each Party to serve as the national section of that Party.pu

Each Party may, in its discretion, appoint. up to

alternate Commissioners tc serve in the absence of any

‘Commissioner appointed by that Party.
‘

Ze Each Commissicner and alternate Commissione K

shall serve at the pleasure of the Party which appointed

that person. Each Party shall fill vacancies in its

.national section, and may fill vacancies in its slate of — a

alternate Commissioners, as they occur. © :

3.. The Commission shall select a Chairman and a

Vice-Chairman annually f£rcm among the Commissioners to

serve for terms of 12 months, except that the first Chair-

man and Vice-Chairman shail serve for the calendar year in

® os which the Convention enters into force and for a porvion.
ct rheof the subsequent calendzr year to be determined by

xCommission. The Chairmanship and Vice-Chairmanship ghall 000343
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|
alternate between the two national sections, with whe’ |

nakional section from wich the first Chairman is

selected to be determined by lot; and the Vice-Chairman

shall be a Commissioner of the other national section.

XZ the position of Chairman or Vice-Chairman beconcs vacant

.. . pofore the end of a term, the Cormission shall s:ulect a |

‘replacement fron the national section of which tho previous

Chairman or Vice-Chairmen was member for the remai:der of

the term.

$

| |
‘ 4, DBecisions and recommendations of the Commission;

shall be adopted by affirmative votes of both national |

sections. Each national section shall have one vots inthe

Commission, which shall 2e cast by the Commissions: of that)

national section gesigna:ed for the purpose of voting by

tne appointing Party.

5. Suoject to the approval of the Parties, the

@ _ . Commission may decide upon and emend, es ny

require, by-laws er rules for the conduct of its msatings
. a . ; —_ oo 000344
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CANADTAN PROPOSED LANGUAGE DRAFT AGREED LANGUAGE

of the meetings of the Panels referred to in Article IV

and the exercise of their functions.

6. Unless otherwise agreed between. the Parties,

the seat of the Commissioi shall be at __ «

7. Meetings of tie Commission shall be called by

the Chairman or at the request of either national section.

The Chairman shall notify all the Commissioners of such

meetings which may be held at the seat of the Commission

or at such other place as may be determined in accordance

with the by-laws or rules of the Commission.

8. Each Party shall pay the expenses of its own

national section.

\9. ‘ All expenses of the Commission, other than those

referred to in paragraph &, shall be borne in equal snares

by the Parties, unless otherwise agreed between them. An

annual budget of joint expenses shall be prepared by the

Commission oe oe -and submitted

to the Parties for approval. After the budget has been

Document disclosed under the Access to Information Act
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approved, the contributions owing by each Party shall be

paid as promptly as possible.

10. The Commission ¢chall authorize the disbursement

of funds contributed by the Parties pursuant to paragraph 9

for its joint expenses, and may enter into contracts and
‘

acquire property necessary for the performance of its funations

ll. The Commission shall submit to the Parties an

annual report of its activities and an annual financial

statement.

12. The Commission snail, with the concurrence of

the Parties, appoint an Exec.itive Secretary, who shall be

charged with the general aduinistration of the Commission

under the supervision of the Commission.

13. The Commission may engage staff, whose composi--

tion and terms and conditiors of employment shall be included

in the annual budget’ submittea to the Parties pursuant to .
paragraph 9 of this Article. The Executive Secretary shall

have full authority Over the staff, subject to any general
Girectives esta!
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‘14. The Commission shell establish procedures to

take into account the views of advisory committees which

may be established by the Parties.

ARTICLE IV

1. The ~ Parties agree to establish and
4

a“maintain the following Panels of the Commission:

(a) a Northern Panel for salmon originating in rivers,

whose mouths are situated north of (Cape Caution);

(b) a Southern Panel for salmon originating in rivers
\

whose mouths

those stocks

(c) a

[@ a

are Situated south of (Cape Caution) other than

for which the Fras2r River Panel is responsible;

Fraser River Panel; and

Transboundary River Panel for salmon originating

in rivers referred to in Articie x.|

2. The Paneis shall provide information and make

recommendations to the Commission with respect to the functions

of the Commission’ as specified in Article II, and carry out such

other functions as may be specified in this. Agreement.
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3. In cases where fisheries intercept stocks for which

more thanone Panel is responsible, the appropriate Panels shall

meet jointly to carry out the “Junctions specified in paragraph 2,

If the Panels cannot agree, each may make an independent report

to the Commission.

4. Each Panel shall consist of up to members,

of whom at least Shall be a Commissioner or alternate

Commissioner appointed under the provisions of Article III.

5- Except as otherwise provided in this Agreement,

\

paragraphs 2, 3, 4, 7, and 8 of Article IIt apply, mutatis

mutandis, to the proceedings of each Panel.
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ARTICLE V

‘

Cooperation and consultation between the Parties rceyarding

the management of salmon stocks which contribute to intercepting

fisheries shall be facilitated <:hrough the following procedure:

(a) Each Party shall, wi:th respect to any stock or

complex of stocks originating in its rivers which contributes ;
to a : fishery listed in Annex I, submit annually

to the appropriate Panel and the other Party preliminary deter- .

Minations of the following matters for the subsequent year:

| (i) the estimated size of the run; :
(ii) the escapement required, taking into account

the objective of optimum UtiLization, the estimated size of thd

run and the interrelationsniips between stocks; |

(iii) the total allowadle catch;

e@ = oO, (iv) any other matter whose determination may be

' hecessary in order to develop regulations -for that

fishery; and 
000349
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‘appropriate Panel proposed regulations for the subsequent

DRAFT AGREED LANGUAGE

(v) the intentions of the state of Origin with

respect to the regulation of fisheries in its own waters

on that stock or complex of stocks.

Document disclosed under the Access to Information Act
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These preliminary determinations shall be Submitted before January 31

of each year, or by such other date as may be agreed upon

by the Parties.

)

(b) No later than 39 days following receipt Of such

preliminary determinations, each Party shall submit to the

year with respect to fisheries listed in Annex I whicn are conduct

y «

in its waters and for which preliminary determination on stocks

or complexes of stocks contributing to that fishery have been
Submitted pursuant to paragraph (a), taking into account the

provisions of ‘this Agreement and the effect of such regulations

on other stocks affected by the fishery.

f

ed

Fisheries listed in Aniex
cee

The Parties recognize that sms.s

or all of these determ-naticy.:

not be available for tie Grow.

rd
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(c) The Panel shall exaémine the preliminary determinations

and proposed regulations and report its findings to the Com-

Mission within 15 days,

(a) The Commission shall revicw these findings an¢

report its views to both Parties within 15 days.

a

(e) The Parties shall take account of the views af tha

Ly :

| Commission | as to the matters referred to earlier in this

‘Article,

(f) Each Party shall promptly notify the Commission

and the other Party of the final determinations and regulations

and shall enforce such regulat:.ons within its waters. Such

final determinations and regulations may be modified by the

appropriate Party during the fishing season where modifications

are necessary in the light of variations from anticipated

@ , oe a conditions, in which case such modifications shall be
transmitted immediately to the other Party and to the Se

000351.
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ARTICLE VI

In carrying out the objectives of this Agreement and in

coordinating their activities with respect to the management

of fisheries listed in Annex I, the Parties shall encourage and

provide their domestic authorit:.es the opportunity to work

closely with the Commission and the Panels.

; ARTIC).E VII *

1. - The Parties agree to limit interceptions in fisherie
3

listed in Group A of Annex I in accordance with the provisions

of that Annex.

*2. The Parties recognize that further consideration

must be given to the fisheries Listed in Group B of Annex i in

order to determine the most appropriate treatment of these

fisheries for the purposes of this Agreement, and that the ac-

quisition of further data as to the nature and extent of any

interceptions in these fisheries may assist the Parties in this

regard. The Parties, therefore, agree that in developing annua

regulations. for such fisheries, they shall take into account

and attempt to minimize the effects of any changes in fishing

Document disclosed under the Access to Information Act
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patterns that might increase in:erceptions.

3. The Commission:shall study the fisheries listed in

Group B of Annex I and shall, not later than six years after

the entry into force of this aAgzeement and annually thereafter

recommend to the Parties, with :espect to each such fishery, —

either: a

(a) That it be transferred to Group A and made subject

to a specific scheme ‘97 interception limitation to

be recommended by the Commission for incorporation

“into the Annex; « ,

(b) that it be deleted from the Annex; or

(c) _that it be the subject of further research and

| consideration within a time frame to be specified
‘oy the Commission.

4. | Recommendations refered to in paragraph 3 shail

be considered by the Parties who shall inform the Commission

of their acceptance, including any agreed modifications, or

rejection thereof, within 180 days of its transmittal by the

* Acceptance. of this language by Canada is contingent on

Satisfactory resolution of the language of Articles I

and VIII... _ 7

Document-disclosed under the Access to Information Act .

Document divulgué en vertu de Ia Loi sur l’accés a l'information

000353



ace 1sy aes e 3roe

@7NADIAN PROPOSED LANGUAGE DRAFT ACLEED LANGUAGE

Commission. Where any such recommendation is accepted, with

or without agreed modifications, Annex I shall be amended in

accordance with Article XVI.

5. The Commission shall review the provisions of

Annex I respecting Group A stocls annually and shall, where

appropriate, make recommendatiors to the Parties for the
amendment of interception limitetion schemes set cut in

Annex I in order to improve the effectiveness of those schemes

and to fulfill the principles set out in this Agreement. The

Commission shall also provide te the Parties a general assess-

ment of the effectiveness of the provisions of Annex I respect-

ing Group A fisheries after the fourth year of operation of

this Agréement.

rf

6. The Commission shall review the implementation of

the interception limitatior program ‘each year, and shall report

to the Parties on any case where a limitation binding on the

Parties has been exceeded or on any other factor which should

be taken into account in formulating management policies or

regulations for the purposes of his Agreement. The Parties

shall furnish to the Commission such information as it may re-

quire for the purposes of this Avticle..

Document disclosed under the Access to information Act |
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ARTICLE VIII

1. The Parties agree to coordinate their respective programs

for the development of tleir Pacific salmon resources,

recognizing that the bencfits of this Agreement cannotbe

achieved unless the progzam of interception limitations

!
|

)

|

|
set out in Article VII ard Annex I is responsive to the 7

complex problems associated with salmon development

) programs.

*2. In coordinating their respective salmon development programs

the Parties shall be guiced by the principles of Article I

and the other provisions of this Agreement and by the

following objectives:

(a) that each Party should be enabled to fully

(b) that by 1990 and thereafter ns . . [to fiat by 1990 and thereatiuc. |ft ¥ : develop the sainon stocks of its rivers; | () ¥ an
each Party receives benefits oo ' each Party shoule receive

commensurate with its own aa tne benefits of its salncn
. 

; 
we wus andj ; 4 F the, ; : * The >serve osition pending resolution of t —

T os
“bracketed language in the Preamble and Article I.
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‘{c) that to the extent practicable develop-

ment projects should not result in situa-

tions where the harvesting of the added

production would necessarily cause serious

injury to the salmon resources originating

in the rivers of the other Party.

:

The Parties shall notify the Commission as far in

advance as possible of plans for development of their

salmon resources which may lead to the initiation of,

or have an impact upon, an intercepting fishery.

The Commission shall premptly review the plans {and

shall conduct an annual review of all such plans. | The

Commission shall advise the Parties of expected impacts

with respect to the provisions.of this Agreement. In

cases where adverse impacts are expected to be

Significant, the Commission shall recommend to the

Partics such adjustments in regulations, modifications

to development programs of either Party, changes to

the interception limitations set out in Annex I,

including compensatory adjustments in interception

limits, or other measures to insure that the

principles and objectives of this Agreement are

» Document disclosed under the Access to Information Act :

Document divulgué en vertu de Iq Loi sur l’accés a l'information
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The Parties shall review such recommendation and at

-the request of either Party shall consult, taking into
the

account/obligations undertaken in Article I. The

Parties shall inform the Commission of their acceptance,

including any agreed mcdificacions, or their rejection

of the recommendation, within 180 days of its

, transmittal by the Commission. If the recommendation

is accepted by the Parties it shall be binding upon

them. When the Parties accept a recommendation which

proposes changes to the interception limitation schemes

in Annex I, with or without agreed modifications, the

Annex shall be amended in accordance with Article XVI.

If a Party rejects such. recommendation, or if the

Commission is unable to agree on a proposed recomnenda-

tion, the Parties shall seek to agree on measures that

will be regarded as equitable to minimize significant

adverse impacts, recognizing that fully coordinated

development projects are essential to the attainment

of the principles of this Agreement. (Further

consideration will be given to this paragraph.) 000357



G. Possible paragraph relating

provisions of this Article

to Articles X and XI.
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~N

(Phrase relating this paragraph to remainder of the

Agreement may be necessary.)

The Parties agree to have in place within five years

after the entry into force of this Agreement an

agreed systein for comparirg the catches of the various

fisheries and salmon specics within the scope of this

Agreement. To this end, the Parties shall within one

year after entry into force of this Agreement establish

terms of reference for a joint study to be conducted

in this respect.

9. (Dispute settlement with respect to adjustments in

regulations or entitlenents pursuant to this

Article.) . °

yer}

ANYex

U.ou. PROPOSED LAL..
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ARTICLE IX

[ Coordination of troli. salmon regulations. |
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ARTICLE X

ARTICLE X 7 - . l. This Article applies to saimon originating in

— : . . . . rivers listed in Part _ of Annex 11, hereinafter referred to +:
1. This Article applies to salmon originating in rivers

‘eransboundary rivers".

which rise in Canada and flow to the Sea through the United States,

a _ so mo 2. Both Parties recognize their joint interest in trane-

hereinafter referred to as "transboundary rivers. .

5 Mis weayies : . y ; . boundary rivers and each Party's riyht to harvest salmon fro
2. he provisions of Articles V . shall apply with

. . oo these stocks and to maintain long-standing, traditional Fisheric-.
respect to the formulation of annual management policies and cae °

oo - — | ; ; ; 3. The Parties agree to preps:re and discuss, within the
regulations for stocks originating in the Canadian portion of

. . 

appropriate panel, the management, a.) conservation plazs for

transboundary rivers.

. . oo. . . terminal and river fisheries, takins into account stock rotuir. -
3. If Canada initiates or expands a fishery in its own - \

| . 
ments of each Party. In this regard, the Parties shall be

purtion of a transboundary river in order to harvest either
_— — . 

guided by appropriate provisions of Article V, recognizing

existing salmon production from that portion of the river or salmor
. 

. 
that cooperative development and utilization of transbhourcacy

production generated by future development projects undertaken by 
.

_ ; ; river stocks requires a flexible approach to the managunent
Canada, the United States shall adjust its fisheries to the extent &

7 of these stocks, and that the manayement requirements and

necessary to allow Canada to harvest such production without

. | ‘procedures will be different for each transboundary river.
affecting escapement levels set pursuant to this Agreement. . °

. 
4, Upon the recommendation o: the appropriate Paucil.

4 if the United States develops or enhances a stock 
’ a

the Commission shall consider the ci.cnerative develop. nz

originating in its portion of a transboundary river, and, the
. a and utilization of transboundary ritsr stocks, and in his

hurvestrd of the increased production results in increased

So ; ; ; oo regard shall make recommendations tc the Parties on th.
interceptions of salmon originating in the Canadian portion of the . ;

. ; , — means by which cooperative development should proceed and. py

river, the Parties shall consult through the Commission in order 
.

to reach agreement based on the following provisions: 
000360
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(a) Canada shall be offered compensatory entitlements

equivalent to the increased interceptions; and

(b) if Canada decides to increase the production of the

intercepted stock, it shall be granted access to United

States: waters to harvest an amount equivalent to that

increased production,

The consuitetions shall take place in accordance with the

procedures & Ef)

2

t out in Article VIII with respect to coordination

in salmon ccevelopment, and if an agreement is not reached within

one vear of the commencement of a project, the matter shall be

referred to {dispute settlement procedure) to determine the

amount of the compensatory entitlement to be awarded to Canada

and the terms and conditions of any access to be granted to

Canada in order to harvest that: entitlement.

5. Any entitlements and access conditions established’

pursuant to paragraph-4 shall be listed in Annex 2.

DRAFT #* CREED LANGUAGE

Document disclosed under the Access to Information Act
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which benefits can be realized’fro- cooperative develo... an pi

“ue
3. The Parties agree that the salmon enhancement srotecie

proposed by either Party within their respective portiens of

the transboundary rivers shall be subject to review by the

appropriate Panel and the Commission, The Parties shill

consider recommendations of the Coimission made pursuant to

paragraph 4 of this Article, and other means by which

development viewed as equitable by both Parties may proceed.
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ARTICLE XI*

DRAFT AGREED LANGUAGE

1. This Article applies to pink salmon and sockeye

salmon originating within the Fraser River and its tributaries.

2. In the first year after entry into force of this

Agreement the Fraser River Panel shall operate in accordance

with the practices established by the International Pacific

Salmon Fisheries Commission under the Convention for the

Protection, Preservation, and Extension of the Sockeye Salmon

Fisheries in the Fraser River System, as amended, with respect

to the conduct of such activities as will permit the Panel to

make the preliminary and final dsterminations referred to in

Article V for the management of she stocks governed by this

Article, taking into account the factors referred to in paragraph

4 of this Article.

3. In the second year af:er the entry into force of

this Agreement, Canada will assune responsibility for all upriver

work, such as the improvement of spawning grounds, the construc-

tion and maintenance of hatcheries, rearing ponds and fish

passage facilities, the collectton of escapement and outmigration

*U.S. Agréement to this Article -s expressly conditioned | . 000362
On agreement to U.S. entitlement; to Fraser sockeye and

pink salmon.
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(c) the need to avoidxchanges

in patterns of exploitation,

" and

data outside the area
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referred in in Annex II, and similar work

in the Fraser River. Canada wil? work jointly with the Fraser

River Panel the Panel tio make the determinationsto permit

referred to in Article V for the management’ of the stocks

governed by this Article, taking into account the factors

referred to in paragraph 4 of this Article.

4. In the third year after the entry into force of this

Agreement and thereafter, Canada shall submit to the Fraser

River Panel preliminary determir.ations referred to in paragraph

(a) of Article Vv for the management of the stocks governed by

this Article, taking into account:

(a) the objective of cptimum production, having

regard to the interests of both Parties;

(b) the need to set escapement goals in such a

way as to permit the United States to achieve

the entitlements set out in Annex I;

the best scientific evidence available.

(c) the need to avoid disruptins

chi:.ges in traditional

fisi:ing patterns; and

000363.
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5. The Fraser River Panel shall examine the preliminary

determinations submitted under paragraph 4 and report its view

1my

to both Parties (within 30 days}. Canada shall take these views

into account before the determinat:ions are made final and shall

notify the Fraser River Panel of its final determinations aot

later than (30) days after the Panel has reported its views. | 7

6. The United States may reer to the Commission any final

determination by Canada made unde: paragraph 5 which the United

States considers inconsistent with the provisions of this =

fAgreement. The Commission shall within (30k days report its

views and any recommendations to t:he Parties. If modificaticns

are indicated, Canada shall within fof days notify the Comnis-

Sion of its response. If the United States objects to the

response, it may refer the matte: to the Parties (who shall

decide the matter| [possibility oO Gispute settlement under

general provisions of Agreement|.

7. The Fraser River Panel shall propose measures for the

harvest of the stocks governed by this Article within the area

referred to in Annex II which take account of the following

objectives:

000364 |
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(a) the entitlements of the United States provided

for in Annex I;

(b) the determinations referred to in paragraphs 4

through 6 of this Article;

(c) the domestic allocation objectives of the Parties;

and

(da) the management ol: ectives of the Parties with

respect to salmon other than Piaser River sockeye and pink

salmon. \

8. In carrying out the provisions of paragraph 7, the

Fraser River Panel is empowered to:

(a) propose annual requiations and adopt emergency

orders to control sockeye and pink salmon fishing seasons,

times, and areas, including the provision for fishing by each

type of gear authorized by the Parties to participate in the

fishery;

(b) recommend minimum mesh sizes and times and areas

for chinook salmon fishing in the area described in Annex II,

upon a finding that such regulations are necessary in order to

accomplish the objectives set out in paragraph 7;

Document disclosed under the Access to Information Act.
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(c) consult and exchange information with the Parties

in order to insure that its reyulations take account of the

management objectives of the Parties with respect to salmon

other than Fraser River sockeye: and pink salmon. [In this

respect, the Fraser River Panel:

(i) may take account of incidental catches of

the stocks governed ov this Article during the harvest

of chinook salmon within the area referred to in ; -

Annex ITI; ’ /
(ii) shall postpone assumption of or relinquish

control by area at a ime when the management

objectives for stocks other than Fraser River sockeye

and pink salmon are deemed to take precedence, in

accordance with by-laws made under paragraph 5 of

Article III.*

(ad) conduct such stucies as are necessary to achieve

the objectives of paragraph 7, including:

(i) monitoring of the runs of the stocks governed

© | by this Article, including the collection of catch

statistics, test fishing, sampling, and racial analyses

*Canadian acceptance dependent upon development of a SO

satisfactory by-law. . 000366 -
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in the area described in Annex II, and beyond that area

with the consent of the Party in whose waters or

territory the activity :.s to be carried out*; and

(ii) securing from Canada, for areas outside the

area described in Annex II, escapement, outmigration,

and other required data. / . | .

9. In order to facilitate “he work of the Fraser Kiver Panel,

Canada shall submit to that Panel an annual report of its

management plans and activities respecting the stocks governed

by this Article.

10. The Commission shall, ar: the request of the Fraser River

Panel or of either Party, cons’.der and provide advice upon any

question which may arise respacting the coordination of the

activities of the Fraser River Panel with those of the other

Panels or of either Party with respect to stocks not governed

by this Article. |

li. Annual regulations proposed by the Fraser River Panel

shall be submitted in a timely manner to the Parties for

© . approval and shall be effective upon approval by the Party in-

whose waters such regulations are arslicable.

*Canada would authorize monitering at Hells Gate by an exchange
of understandings at the time of ratificatiorm - 000367
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12. During the fishing season, the Fraser River Pancl may

make emergency orders for the adjustment of fishing times and

areas provided by the annual regulations, and other modifications

resulting from variations in aaticipated conditions, taking into

account the objecrives referrei to in paragraph 7. Such orders

shail be effective when issued, but shall not remain in effect

beyond the time that the Party in whose waters they are

applicable sends a notice of objection to the Commission.

TM .{This sentence will be given further consideration, ]

Document disclosed under the Access to Information Act | - ~
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Despite the objectives of naragraph 7 of this Ari:

but subject to practical limitations of manazenoit

the Fraser River Panel mov, in order to minix

escapement, increase participation in the fis

fishers of ene Party if fishers of the other Par’,

are precludcd for whatever reason from parcicive: |

in the fishcry to the extent anticipated by the

Fraser River Panel; provided, however, that 1

bayFraser River Panel shall, as soon-as possiiis

ing: the resumption of anticipated fishing, c.1¢

regulations to increase participation by the f few

of the disadvantaged Party while not decressin:

scheduled participation hy
f

fishermen of the Parz-

favored during the unanticipated fishing cltiik,
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ARTIC UE lst

tr. iling for salnon b: nations...

ARTICLE XII vessels of one Party in th: fisher: :

i [Reciprocal Troll Access7 of the other Party may be anthorive:

". under this Agreement upon che tego: :' '

2. fAccess for Compensatory Entitlements as specified tion of the Commission and approval bL. .

° . . - ‘ '
in Article 1X7 . ‘ the Parties. Such troallin: shail * |

' : |

‘ . ; conducted under the regulations of Jf.

“ Coastal State which shali ioft be
: ‘

|

|

ARTICLE: XIII obliged to adopt regulaticis thar ure:

less restrictive than thes: thar |!

EBAch Party may allocate that Party's share of the . .
coe . imposes upon its own natic isis acd 7

salmon stocks covered by this Convention among persons fishing 
|

, vessels in the sane fisher -. |

under its jurisdiction. In achieving the objectives of the

Convention, the Commission and its Panels shall take into

account the domestic allocation objectives of the Parties. 
.

000370:
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ARTICLE XIII —-_- Bis

wn

ol. ' The Parties shalt conduct coordinated research and

shall exchange scientific information in order to broaden the

scientific basis for salmon management, in particular with

respect to the migratory pacterns and productivity of stocks

of common concern and with cespect to the extent of interceptions
,;

by the fishermen of each coantry. The Parties shall make avail-

able to the Commission all relevant scientific data and other

information in their possession.

2. The Commission shall coordinate the collection of

statistics pertaining to pacific salmon management and may make

proposals to the Parties for cooreainated research programs.

3. Subject to normal permit requirements, the Parties

agree to allow vessels conéucting research with respect to

Pacific salmon to have access to their marine waters for the

purpose of carrying out such research.

(4. Each Party shall, in consultation with the other

@ | | ‘Party, and as appropriate in cooperation with the other Party,

finance research related to the operations of the Commission. )
—

[s. Possible. provis:on: for conduct of research by the
000371
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fhe Parti.cs recognize that an insufficicnt Gata base

many intercepting fisheries and that the improvement of thie

Le gmportanc to the tullfiliment-of the intent of this 4

Natural and artificial production of nivscrous: reces-of th

species of Pacific salmon originate in hundreds of riv

dozens of enhancement facizities of both=Partics. Many

Salmon, during migration and@“rearing, .ntermingle inv

cime=area patterns with salmon originating in the waters

OGner .Party. As a result they are susceptible to inte

by the fishermen of the other Party in conjunction wi vi

or their. own -saimon. Tne aredsS°and extentsof-suen Jin

im many instances are imperfectly understood, which has ros

confusion and misuncerstanding between the Parties anc

potential of creating severe biological and economic

me}
me key to the successful resolution of intercéption

cooperation between the Porties regardin:; the identi fic

interception problems, the prior EY SIS Cand Of Sue opr

Cevelopment and conduct of research pr ms; and the
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G6. Make an annual report to the ‘two Cavernments

investigations which it has made end other act

it has taken in execution of the provisions of this

m - Depa te nes “Ct hy fe 44 es - ! ! :The Par 1eS agree that they will atte: to implemen

+, Yesearch procrams on the echedule of P

Priorities which are not conducted by the Commi:

other entities pursuant to paragraph 65): oF
s

2} ~~ oe Ty +e
LEIS) 7"

VW A mens che ees mies io a ? +Tne cost of all work funced by the Cox SSO, OF col

other entities or persons in accordance with paragraph

Artyate =y 3 : Ae ee aeiwhigle, shall be borne ecually by the two Governmenteh he

=ARTICLE XIII bis

(Second Alternate Draft)

l. The Parties agree to conduct coord nated research

to exchange scientific information th respect tc

scientific foundation for Pacific mon managenmen

recognizing that improvement of ex ing informati

is essential to the attainment of the principles ¢

benefits of this Agreement and to the reduction of
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(b)

(c)

(da)
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research plans as will s:sure the best uot of

available funds and personnel by promoting

efficiency and avoiding cuplication in thess

undertakings.

(e) make an annual report to the Parties

as to its activities under this Article.

3. In the conduct of its activities under this Articie,

moe,ty week

. the Commission shall insofar as is feasible utilize

available resources of the Parties and of the domestic

‘ management authorities of the Pacties.

4. - The Parties agree to implement to the best of their oe

abilities the research programs on the approved Schec-

of Research Priorities. 
|

5. The cost of research programs ‘:' Jed by the Con: LGLien

or otherwise conducted in accor. ince with this Aeticlie

shall be borne equally by the Parties.

000376



cacy tee 4
pba’ .

>

CANAD EAN PROPOSED LANGUAGE DRAFT AGREED LANGUAGE
~N

'” ARTICLE XIV

- (Dispute Sett..ement Mechanism)p

ARTICLE XV o-

1. Each Party shall take all necessary meaSures,

including the enactment and enforcement of legislation or

regulations to make effective the provisions of this Agreement,

and to ensure that its nationals and vessels do not exceed

any entitlement or interception limitation established pur-

suant to this Agreement and to ensure compliance with all
te

regulations adopted pursuant t>2 this Agreement.

2. Each Party shall require of its nationals and vessels

reports of catch and related data for all stocks and fisheries

‘covered by this Agreement. Each Party may. also require rationals

and vessels of the other Party to make reports of such data

while fishing within waters under its fisheries jurisdiction.

3. Each Party shall make available to the Commission

the data obtained pursuant to paragraph 2.

Document disclosed under the Access to Information Act . |
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4. The Parties agree ::o exchange fisheries statistics on

a'timely and regular basis in order to facilitate the enforce-_

ment and implementation of this Agreement.

‘ ARTICLE XVI

!

, i. The Annexes to this Agreement, either in their °

present terms or as amended ir accordance with the provisions

of this Agreement, form an integral part of this Agreement and

all references to this Agreement shall be understood as including

the said Annexes.

(2. The Commission shali review the Annexes each year and

may make recommendations to the Parties for their amendment. If

both Parties accept a recommerdation to amend an Annex, that

Annex shall be considered amer.ded in accordance with the recom-

mendation, with effect from the date on which the Commission

receives the last of the two rotices of acceptance. oar frrm

@ such other date as may be aaqreed by the Parties, whe Parties may

| also agree to amend an Annex without a recommendation “from the

Commission, in which case the amendment shall enter into force
. 000378

with effect from the date specified by the Parties. - |
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3. The Commission shéll from time to time cause to be

published a consolidated text of the Annexes showing all amend-

+.

ments currently in force.

ARTICLE XVII

l. This Agreement, shall enter into force on the

date: of the exchange of instruments of ratification and shall

remain in force for an initial period of six years, and

thereafter for successive six year periods subject to the

termination provisions of paragraph 2. The instruments of

ratification shall be excharged at co as soon

as possible.

2. Either Party may terminate this Agreement at the

end of any six year period referred to in paragraph 1 hy

giving notice of termination to tic other Party not later than

one year before the end of that period.
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3. The Parties shall review. the provisions of this

Agreement during thefourth ‘year of each six year period referred

to in paragraph l. Le

4, Upon the entry .nto force of this Agreement, the

Convention between Canada and the United States of America
!

for’ the Protection, Preservation, and Extension of the Sockeye

Salmon Fisheries in the Fraser River System, signed at Washington

on the 26th day of May 1930, as amended, shall be terminated.

te,

we One ate
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the following should be considered & non-legal description

“ANNEX I

of the mechanics of the interceptioh program.

, (INTERCEPTION LIMITATION SCHEL

LISTS OF GROUP A AND GROUP B FISH

Each Party will regulate each of its fisheries listed

in Group A of this Annex so that the average number .

1. Each Party will regulate its fishcries listed in Groun x

of fish intercepted annually, by fishing area(s), |
. . _ below so that during each accounting period the averezg:

specie; and gear, does not exceed a specified intercep-
annual catch of intercepted fish of each species of salbinca

tion limit. A specified interception limit is ,
_ intercepted in a particular fishery does not exce:d the’

calculated by multiplying the average annual catch in :
annual interception limitation for that species i: trac

each fishery for the years 1971-1974 by the agreed

intercepting fishery. The annual interception Licvitahie.
proportion of fish bound for the country of origin.

for each intercepted species is enumerated below “olicvl:. -

the listing of the fishery-in whicn the intercept cn of

Yo apply the interception limit a four-year accounting .

; species occurs.
. . 1

period beginning in is established. - During

cach successive four-year accounting period, the total 2. The annual interception limitaticn represents the avereac

number of fish intercepted shall not be permitted to annual catch of intercepted fish of each intercep od sn- +

exceed four times the specificd interception limit. - in the specified intercepting fishery during the groad

fin the Case. of fisheries for pink salmon listed in period years of 1971 through 1974, For each fishery, the:

Crp A of this Annex, the total number of fish average annual catch of intercepted fish of a species ig

intercepted shall not exceed twice the specified SO derived by multiplying the total average annual base pesl:: .

interception limit.) — s ' catch of that species by the agreed percentage of such Cathe”

: 000381 -
ake Ge

which originates in the waters of the nonintercep’ ing



In cases where, at the conclusion of any four-year

accounting period, the aggregate specified interception

a fishery has not been achieved because of the

appiication of resulations in response to an unusual

conservation problem for the species in question, the

specified interception limit during thenext

number of fishaccounting period will be raised by a

equivaient to the foregone catch.

Remaining positive deviations from the aggregate

specificd interception limit after any accounting

period, shall be reduced to zero during the follow-

ing Four-year accounting period.

In the event that an intercepted stock in a fishery

listed in Group A of this Annex remains at levels

Significantly below the base period average for four

consecutive years, the Commission shall recommend to

thegPartics any modifications to this Annex which

may be required.

ANNEX I

(adjusted as necessary to allow a tevcal

Document disclosed under the Access to Information Act
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of the base period when application of

limitation would cause the total catch

fishery to fall below the average annual catch level os

the base period.)

An accounting period for each spesi fied fishery is the i

four years after the entry into fovce of this agresmcnt

which that fishery is conducted subject to an agresd int

ception limitation, and each four-year period thercafter.

we

The interception limitation for a fishery shall bu roe.

by the Commission. as provided uncer Article VIET, ton.

the adverse impacts on either Party resulting from siin:

development projects contributine +o the fishery.

If an intercepted stock is foreca:.: to return at = level

significantly lower than during i..: base period, !hu

Shall consult through the Commise on. If the Convnuission

agrees that interceptions at the level of the bas. porie”

average will result in substantial conservation and mando’

ment problems, the Commission shall recommend to the P 900382

a snecified alteration in the annual interception 1h i+:
Te
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The Commission shall conduct an annual review of the

performance. of fisheries listed in this Annex, and

shall, with respect to fisheries listed in Group A

determine any deviations, positive or negative, from

the interception limitation for each fishery. The

Commission shall report its findings to the Parties

who shall take any deviations into account in the

domestic management planning for such intercepting

fisheries for the remaining years of each accounting.

period.

Iprovision ‘for adjustment in interception limit
taking into account changes in troll regulations |

“recommend to the Parties any modifications

Document disclosed under the Access to Information Act: )
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In the event a salmon species conributing to an interes: 1.

rc

fishery remains at levels signific. ntly below the base pi.

average for four consecutive years, the Commission shall

of this Arn

may be required.

When modification by a Party. of th.: regulations fu

affects the size and age composition of the stock, the

Commission shall’ recommend the revision of the invercenh:

limitation for such fishery to tak: account of the efter

such modification of the regulations on the numbers ci...

in the affected runs returning to the waters of the Part

origin (and on the weight of salmon in the catch of the

intercepting Party). The revisicn should attempt to mutual:

the impact of the annual interceptlon limitation.
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‘ 8. The Commission shall conduct an annisl review immo dicnt Ly

following the major fisheries, taking into account “he back

information available, to determine any deviations, po..cin

or negative, from the interception limitation for each -is...:
. The Commission shall report its fincings to the Parties. vw.

shall take any deviations into accoint in the dome¢zic

management planning for such interc: sting fisheries for sho.

remaining years in each four~year »eriod.

|

9. Remaining deviations after a four-year period, either p

or negative, shall be carried forweri into the foll.yvin

four-year accounting period, in which paragraph 8 above i:

be applied.
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ST OF FISHERIES FOR CONSIDERATION IN AN INTERCEPTION LIMITATION SCHEME: AS

DEVELOPED US/CANADA NEGOTIATIONS, JAN. 31 - FEB. 2, 1979%*

senna

OUTHEAST

a CROUP A ~

&

Bs
r CROUP BO -

scheme.

Fisheries to be considered for future action regardinng intercep-

tion control.

ALASKA FISHERIES

“PECLES

jdd Pink

Coho

Chinook

AREA

- 101B

104

104

LO1LAB

LOB

1O1A

104

101,102,104,152

103,105,109

P 113,154

116,157,181

150

LOLAB,102

101,102,103,104,152

113,116,154,157,181,189

105-112,114,115,150 oe oe #0 of
oe

Fisheries to be subjected immediately to an interception control

CANADA

GROUP GEAR

A Net

A Net

A ' ALL

B Net

B Net

B Net

B Net

A Troll

B Troll

A Troll

B Troll

B Troll

B Net

A . Troll

B Troll

* The contents of these lists are the seme, but they have been arranged
‘differently.

U.S.A.

GROUP GEAR

A Net

A Net

B Net

B Net ‘

B Net

B Net

B Troll

B Troll

B Troll

B Troll

B Troll

B Net

A. Troll

B Troll

Document disclosed under the Access to information Act
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LIST OF FISHERIES FOR “NS IDERAYION
IN AN INTISRCEPTION LIB. LATION SCHEMEs

SOUTHEAST ALASKA FISHERIES

GROUP A

SPECIES AREA GEAR

Sockeye 101B Net
Sockeye L104 Net

Chinooks 101,102,103,1064,152, Troll
113,116,154,157,181,

‘189

GROUP B

Odd Pink 1LO1LAB Net

Chum 101B Not
Chum L104 Net

Coho 101AB,102. Not
Coho 103,105,10¢ Troi

Coho 116,157,181 Troll

Coho 150 Troll

Chinook 105,106,107,165,109, Troll

110,111,112,114,115,

150

UNRESOLVED U.S. | - Canada

Odd Pink 104 B-Net A-Al11

Chum 1O1A Net Off B Group B

Coho 101,102, Troll B A 000385
— 104,152 oe

Coho 113,154 Troll B mm
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Species

Even Pink

Odd Pins«

Chum

Ccho

* Subject to further study.

CANADIAN FISHERIES ON SALMON ORIGINATING
IN ALASKAN RIVERS

U.S.A.

Portland-Pearse
Canal of 32

Outside 4 and §

3X,3Y, Portland-Pearse

Canal of 32

Outside 4 and 5

Portland-Pearse

Canal of 32

1,2,4,5,6

Gear Group Gear

All A All

* * A All

A Net A Net

B Troll B Troll

B Troll B All

~ ~—— B All

B All A ALL

-- B All

A Net A Net

* Net A Net

- B Net

Troll Troll

fo : Be TL .

Document divulgué en vertu de Ia Loi sur I’acces a Vinformation

0.5. DRO

CANADIAN FISHERIES on Salmon

Originating in ALASKAN Rivers

GROUP A

SPECIES. AREA GEAR

Even Pink 3x3y Ali
Even Pink 5-1 Net

Chum Portland-Pearse Net

Canal of 3z

GROUP B

Even Pink

UNRESOLVED

Even Pink

Even Pink

Even Pink

Odd Pink

Odd Pink

Chum

Chum

Coho

om Troll

U.S.

od -- B-All
Portiund-Pearse -- A~AL1

Canal of 32

Outside 4&5 ALL B

3%,3y,Portland-~ All A
Pearse Canal 32

Outside 4&5 All B

1,2,4,5,6 -- B-Net

3x,3y . -- A-Net

1,2 Troll A

Oa
hak

BAP OL}
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4

CANADIAN FISHERIES ON SALMON ORIGINATING ; | - CANADIAN FISHERIES on Saimon
IN WASHINGTON-OREGON RIVE Originating in Washington-Oreyon Rivers

GROUP _A

. CANADA U.S.A. Species Area Gear

Species Area . Group Gear’ . Group | Gear ; Coho 18,19,20 All

Coho 21-27,C , Troll
Sockeye 20 B Net B _ Net Chinook 18,19,20 Lo All

Chinook 21-27,C,Alaska Troll? 

“a: Odd Pink 20 B, Net B Net Chinook 1,2,5,6-11,36 Troll oe
t Chun 20 B Net A Net ,
: ~ 12-19 * ‘Net B Net GROUP B |

ls 
|

. Coho toe , er e at Sockeye 20 Net
2C Tro Tro Odd Pink 20 Net |Troll & ‘ |

14-17 B Sport B All

UNRESOLVEDChinook 18,19,20 A All A All UNRESOLVED
21-27,C, Alaska A Troll A Troll : U.S. Canada

: 
Chum 12-19 -- ~Ne ?14-17 B Sport - B All ~ BoNet

4,12,13 - -- B: All Coho —— «(14-17 -- BALL = B-troli¢gSport

Chinook 14-17 -~ B-7 11 B-Trolls Sport
Chinook 4,;12,13 |. -— -B-AL1L ?

* Subject to further study
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. CANADIAN PROPOSED LANGUAGE | . UC S.:PROPOSER Te

WASHINGTON , OREGON AND CALIFORNIA FISHERIES WASHINGTON~-OREGON, CALIFORNIA TCISHERIES

ON SALMON ORIGINATING IN CANADA on Salmon Originating in Canada

: : | | | CANADA U.S.A. | | GROUP A

: Species Area Group Gear . Group Gear Species Area — Gear |

: Sockeye Arrangements yet to be developed but will apply to U.S. Sockeye ) Arrangements yet to be developed
E ‘ ) but will apply to @.S. catch of

catches of Fraser sockeye and pink wherever taken. Odd Pink) Fraser River sockave and pinks

Odd Pink wherever taken

1/ ;

Chum 4B, 5,6,6A,6C,7,7A A All A All Chum 4B,5,6,6A,6C,7,7A" = All

1/ 
}

Coho 4B,5,6,6A,6C,7,7A A All A All | Coho 4B,5,6,6A,6C,7,7A~ All |

3,4, off Canada A All A All Coho ‘3,4, Off Canada All

2 Bs ALL B All 1

1/ ; Chinook 4B,5,6,6A,6C,7,7A~ All

t Chinook 4B,5,6,6A,6C,7,7A A All A All Chinook 4, Off Canada All
i | 4, off Canada A “ALL A All
: 

GROUP B

f 
—

; Coho 2 All
i/ Subject to study of other Convention areas not included. , .

lsupject to study of other Convention
Areas not included

ANNEX 2 000388

{ Definition of Eraser Panel area’)te Ind.
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oa Native Brotherhood of British Columbia
(CANADA'S SENIOR INDIAN ORGANIZATION)

517 Ford Building.
INCORPORATED

193 East Hastings Street,

Telephone (604) 685-2255 1) Vancouver, B.C.

Telex: 04-51439 , V6A 1N7

~ 15 February 1979
DATE

omeo LeBlanc, a).

isheries & Oceans, ace / 758 # beHonourable ©

Minister of

Parliament ildings, ") is 5 aed /

Ottawa, Ontarvo | 2 =5- z - -S Hp a -
Br WAND PAR PORTIUE :

Dear Mr. Mini ter: | Pm

— J
Re: Salmon B Licences

As you are aware the Native Brotherhood of British Columbia stand

is one of unrestricted entry into B.C. Fisheries for Indian people in

this Province.

There are a number of Indian fishermen who are still fishing salmon

under a "B" Licence which will expire sometime in the near future, hence

putting them out of work in an industry that they have a traditional right.

This industry has represented employment for Indian people since time

immemorial in the province of British Columbia.

You will no doubt appreciate our deep concern over the fact that our

people will be again subjected to being pushed out of the fishing industry

because of the expiration of the B Licences. Therefore, we have

appointed our long time life member, Clarence Joe, of the Native

Brotherhood of British Columbia as our Chief Spokesman to negotiate

the upgrading of any Indian "B" Licence to an A-I Licence. We ask that

you give Mr. Joe every consideration in his efforts to keep Indian people

in their rightful place in the B.C. fisheries.

<The, Board. of Directors of the Native Brotherhood of British

Columbia aré‘lookingrfor. Mr. Joe to bring back positive responses from

your department on this matter.
so i

; Fs i Sincerely,
q

“a :

Dae. ; ‘eo ; Uf
eT Ea bs 5 at Come tore fade ~ ff LEAL we
FP ce, wae ‘ ma 

ag £ . a

Ne cae Mr. Edwin Newman,

President.

EN:jl

CENTRAL OFFICF
Alert Bay Branco00389

Telephone: 974-5797

NORTHERN OFFICE:

Prince Rupert Branch

Telephone: 624-4445 —©/ a



Document disclosed under the Access to Tyormarion Ace TM

Document divulgué en vertu de la Loi sur l’accés a l'information

[O/SseA |

s ER 27 1si9 :

" REGISTRY.

eee ee donee—— . “yee
¥t

4 ~~ " satay Bes: *

000390



Document disclosed under.the Access to Informatign Act

pepe s2 Pe? al’information J

/ O73 of * =
ie Ly. 2 “wy Tn AY. -/

PAR PORTEUR

AFFA RES. "EXTERIEURES
ATTN . :Sue |

ro The Under-Secretary of State SECURITY
A for External Affairs (GNT) Le, Sécurité Unclassified

aye DATE February 12, 1979
FROM Consulate General, Seattle

NUMBER

erereNcE Our telegram UAGRO215 of February 7, 1979 Numero >
Référence 

FILE DOSSIER

‘ OTTAWA

suet Resignation of U. S. District Court
ve Judge George H. Boldt . MISSION

3 35-11
ENCLOSURES

Annexes

3

BY OTT:

(w/attach)

GNG

FLM

FCO

es)
FANDO/

Hunter

BY POST:

(w/attach)

WSHDC

DISTRIBUTION

Attached are news articles from the February 8, 1979,

issue of The Seattle-Times concerning Judge Boldt's recent de-

cision to resign from future handling of Indian fishing-rights

litigations.

2. Indian tribes and non-Indian commercial fishing groups

jaLike have expressed surprise and concern over Judge Boldt's res-

ignation. Indian groups have looked upon Boldt as a "special

friend" since he ruled five years ago February 12, that they

were entitled to fifty percent of all harvestable salmon and

steelhead. Although in spite of this ruling, they have only

been able to harvest about twenty percent of available fish

due to their inadequate fishing equipment and poor access to

the fishing areas. From demonstrations, countless arrests for

off-shore interception, illegal fishing and countless lawsuits

to the current hearing by the U. S. Supreme Court, non-Indian

commercial fishermen have expressed their anger over Judge Boldt's

decision in favour of the Indian fishermen.

3. Judge Boldt feels that the U. S. Supreme Court will

uphold his decision as do the Indian tribe's representatives.

The non-Indian commercial fishermen feel that his resignation

will be a benefit to their position, that the fifty percent

allocation is too much and unfair. TheSupreme Court is_scheduted

to hear arguments in an appeal of the decision on February 28,

1979, but a ruling is not expected for at least two_ months after

jthat-

14, Whatever the U. S. Supreme Court decides, Judge Boldt's .

a

interpretation of the Indian treaties of 1854 and 55, will cantinue

to have a political and economic impact on the Pacific Northwest.

hk AM ahs
{ eigonsulate General
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by PAUL: ANDREWS:
Times stoft reporter” 4

State of Washington, they are like ~

pre-Boldt and post-Boldt.::
In the course of history, five

years is’ nota long’ time. It has ~
‘been almost ‘five years tothe day-:
since United States District Judge .

George*H:‘Boldt handed down his. !:

famous fishing-rights decision; but -. -
it seems -more . like +50 years: to.

those close to the issue...
‘ Since ‘the. decision, * “there” “have

been hundreds. of hearings,:count

less. lawsuits ‘and scores.of‘sug
gested legislative remedies. — all
seeking to overturn “or : “modify *
Judge Boldt’s ruling, mitigate: its L
impacto! control those affected

‘Washington’ ‘are’
entitled. tothe -opportunity’:to. 4
‘catch half the harvestable. salmon:

‘and steelhead: returning to tradi--
tional off-reserati dian 2 fishing

gen
Tacoma became.a’ ‘symbol 0°

the. state’s fishing ills’ Problems -
‘caused by years “of<‘overfishing
‘environmental damage, dams; dis:
ease and: mismanagement:al
“were laid at the doorste
Boldt decision.”.)°.°

«The key to Judge Boldt’ s ruling’
was. -his ‘interpretation: of : the ’
phrase ‘in common with,’
Fat kee ete RECS Aba

‘When: future “historians docu.”
ment the fishing-rights issue in the -

ly to divide. the past into two eras:
not counting: those fish taken ‘on
. reservations or for. Indian cere-

-. monial and subsistence purposes.

meant only that Indians were enti-

“pdfatherly but: ‘stubborn jtidge

f “the

« fishing in .Puget Sound by non-

4 Indian : :fishermen >

§- Indian tribes have turned to com-’

be ‘mercial fishing for. steelhead,

‘Sgered non-Indian . steelhead- “Sport.

cet terete ste

Leora

. "Wlabauts negotiated between the |
tribes and the federal government
+n-1854 and 1855, .. 4

Judge Boldt decided the phrase
meant Indians were entitled to the -

.chance to catch 50 per cent of the.

-. harvestable salmon and steelhead, +

“*The judge ruled: that-the trea

ties granted non-Indians. only a”

« privilegeto fish, while for the In-:

“dians fishing Temained a right. His |
decision - meant - that -non-Indian -
commercial and sport fishing had ~
6 be cut back.so more fish ‘would °

. Commercial ‘fishermen, : state.

“regulatory: authorities and “sport ’
fishermen were aghast. “In com-
-mon with,” they argued, obviously ©

led to fish in the same places and

at the same times:as non-Indians.’.

“ To give the Indians a_50 per-cent] -

‘quota: was extending: the:phrase.

-far beyond it its original scope, th

ly ycharvested. about: 75 ‘million |
salmon in th State, but: ‘the Indian’
share. of the catch was less than 10

"has. not. reached’ 20’ per: cent -
“partly because’ the tribes’ still lack
“*the-fishing gear to compete on an

equal footing with Decause of of
0

«shore interception of liming? :
“Salmon and :widespread illega

in’ defiance ot 4
the Boldt nuling. --.

‘In partial compensation;’ ‘some

‘which are off-limits to non-Indian.
commercial fishing, and more
‘than 90 per ‘cent of the’ steelhead |
‘:in some rivers have.been taken. by’
“Indians.... That,..-in“turn,”-has.‘an-

dadishermen. CRs tect ica
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,. but his legacy will linger!
. "The angry fallout from the deci-

"sion has sometimes left the North-

= west seemingly poised on the
-brink of a civil war. Angry com-

_Mercial fishermen have . periodi- |
-¢ally threatened to ram or shoot |

. Coast Guard cutters attempting to

enforce :séasonal closures aimed
“eat protecting ‘the Indian. Share of

sx, Salmon runs.

“One. gillnet fisherman ‘was shot -
and .severely .wounded.in :a con-

_« frontation, with state ‘authorities. |
oe oe any more ~:'300 at last count —

. © were arrested for defying Boldt-

+P ordered fishing closures. Poaching

«'became:a critical, problem, with |
‘- more. than - 2,200 citations “issued” 7

fast year alone.-
"*.0n a personal level, ‘J udge Boldt

a became the object of derision and
_ abuse, Threats were made against

sshis life. Bumiper stickers sprouted
a With slogans. like ‘‘Can. Judge
2; Boldt,. Not Salmon,” Jud e Boldt:
#is ‘an’ Indian Giver,” ” “Let’s
Give 50 Per Cent of the » Indians to.
Judge Boldt... Petitions -for .im-
peachment were circulated. . 4’.

Jn what-his defendants called’ a:
\ ‘reprehensible =cheap ‘shot,’

\Judge Boldt was: asked by “the
‘« State’.to disqualify himself trom
“further fishing-rights cases for
. " having ‘accepted token‘ gifts and
apn meals 8.07, visits | to Indian reserva-

dcrimony,. the. amicable judge |
&. maintained his aplomb andequan-

“=“imity.. During his 20-plus years on
the bench he had gained a reputa- |

*“tion for faimess and firmness, and

=o amount Of outery was going to.

= change it. 2.4; *
es Even before: he. was ‘named 6.
‘the bench, George Hugo Boldt had -
a ‘demonstrated a marked sensitivi- :
ety. ‘to.human rights. As.an Army
= colonel stationed in Burma: in
oa World War II, Boldt had cautioned '
& American troops ‘against making
te : derogatory, ‘racial. remarks about
. Japanese in the presence of Nisei }

= ‘american born Ja panese) sol." 4

6

Later, in“trials involving under: :
World figures and former: Teams-
‘ters’ President. Dave. Beck, Judge.
i Boldt demonstrated ‘the’ courage |
‘of.his convictions by: handing out

m tough sentences for extortion and.
Le] et Pee age Aeteas TT ates Whe sds OS dpe capes Caer eo ‘
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ve In.5195¥,:ne sentencea BeCK.: tO! .- five years in prison for incometar | @
". evasion. Two years later, as a | (

visiting judge in Los Angeles, he.
Sentenced an underworld boxing
boss, Frankie Carbo, to 25 years in ;
.jailforextortion, =. &

By the early 1960s, Judge:
Boldt’s reputation was such that
he was named by Chief Justice
Earl Warren to a panel of federal
judges in charge of handling
hundreds of price-fixing cases |
‘against major electrical compa- |

+ mes. -

ae

3

In 1970, he handled the noto“f.
rious Seattle Seven conspiracy]; .
trial, eventually declaring a mis- | ‘%
trial on grounds the defendants ; ;-
-had_ irrevocably prejudiced the! .

“” jury against them. by their court-j ...

. A year later, he was named by:
- President Richard Nixon to head .

- a special Pay Board charged with | -

- the task of enforcing anti-inflation-

ary wage guidelines —‘a contro-
' versial position that exposed the

judge to national criticism. - ‘
_ But the cataclysmic Indian-

Fights decision overshadowed ‘all,
of Judge Boldt’s previous achieve-

ments and will be the one thing he

. Will be most.remembered for. |. °.

-.5 His 1974 decision established a:
’ legacy which, even in his absence

from future fishing-rights litiga-;
tion, will continue: @=.07

tea a te te

Al

x4
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by PAUL ‘ANDREWS -
Times staff reporter”

at the Puget Sound Gillnetters Associa-

tion. office here yesterday to news that

United States District Judge George H. -

Boldt had relinquished further handling

of Indian fishing-rights litigation. .~

mercial fishing community expressed

shock and surprise at the announcement. - -

Fishery. authorities and lawyers handling

fishing-rights disputes were more non- —
plussed;. indications were that they had

advance warning ¢ of the judge’s decision. - ©

"Ind letter to attorneys ‘participating
in the case, Judge Boldt cited “the pre-

sent status.of the litigation, my health: ~
and the fact that we are between salmon

seasons’ ‘as reasons for stepping down.

He said he would issue a more detailed, |
public statement later.”

Phil Sutherland, president of the Pu -
get Sound Gillnetters, who have bitterly
fought the Boldt decision on Indian fish- .
ing rights, said his group is “pleased that~

somebody else will be considering future
-trial matters... .

'“ We can’t help ‘but be’ hopeful ‘that
future consideration of this issue will be

from a. different perspective ‘than ‘his

© Quage Boldt’s). 1 don't ‘think the fight
for the (fishery) resource will ever be -

cE anything less, however.’ ”

“He did WHAT?!” was 5 the reaction’ - The Boldt decision: ‘of February 12,
- 1974, said treaty Indiantribes were enti-
tled to the opportunity to catch half the

‘harvestable salmon returning to tradi-

_* tional off- reservation Indian ‘ishing wa-

: “ .o fers, OS; eye 2

’ Indian tribes and the non-Indian com- ~

amount of time non-Indian commercial

fishermen were ailowed to fish, and the.

gilinetters were hit.especially hard.
Sutherland indicated the association. ‘-

“hopes Judge Boldt’s interpretation of the |

treaties now will be changed to mean
that “half the fishery won’ "t be taken out
of our hides.” —

't The Northwest indian Fisheries
Commission, which represents 19 tribes

_~ in the state, said it “regrets that health

reasons have made it necessary for

“~ Judge Boldt to relinquish jurisdiction,

‘ We wish him well in his continuing work “ :

(in other court cases).”

Calling the judge’s 1974 decision “just :
and scholarly,’ the commission added

that ‘‘we are firmly convinced that his.

decision was.not a matter of personality,’ *

nor of private conviction, and. that any

judge given the same evidence and argu-

ments would have. reached the ‘same:

-conclusion. ys . 1 ks

* fish and think the courts will uphold that ‘|
The decision led to* cutbacks in the 4
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‘BerthaTurnipseed, Puyallup ‘Indian:
“Tribal Council chairman, said the news :
“shocked” her. °

Asked if tribal members’ ‘were con- 4
cemed that the Boldt ruling will-not be ~
upheld by future judges, Ms. Turnipseed |
Said: ‘‘Naturally, we’re always con--

cerned about the political aspects of the

case. But we do feel we have the right to"

right. ” # |
She added that Indian tribés consider

the judge to be. “a special kind of |
friend.” vs

United States “Attorney John Merkel :
Said he did not think Judge Boldt's deci- -

sion to’step down “will change things.

from what they are at this time. We're -

in a position where we have to wait and

see how the Supreme Court rules.” °. > .-- |
The Supreme Court is scheduled’ ‘to -

hear arguments in an appeal! of the deci- :

-sion on February .28. A ruling is. not -:

expected for at least two months after

4 Presiding United States District -
‘ Judge Walter T. McGovern said yester-.- -
day the Indian fishing case would not be - | .

reassigned to another judge until after: ~.

* the Supreme Court decision.
Several. persons expressed . concern"

that the decision would not.come before-“
the salmon-fishing- season begins in late ©

May andearly June. © 2
283 dro fe

an mesh
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will, have to name someon tO: handle
fishing-rights litigation:

¥. Gorton said he hopes Judge Boldt-‘is,

restored to: full and complete’ health: as.
- soon as possible. There is no question as
‘to:his ability and devotion; his career“on:

as been extraordinarily. dis::

‘spects the. dae *S fem
‘and fine judicit amind:!
3: Some’ sources said‘they
ous. groups will pressure Judge McGov- |
‘ern to reassign the..issue*S‘within, a‘ few’

, ‘of the ‘the

“Supreme. Court ruling. ;
Several weeks of lead t ime are need-:
“before the fishirigTM Season. starts in|

‘order to work out fish quotas,’regulatory ”
tethods 2 and seasonal da es, they s said... 2

June; Gorton said, es “McGovern oe

- Document disclosed unde he Access
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Fishing decision was lust
and right,’ says judge |

_ United States District Judge

George’ H. Boldt, who yesterday
disclosed he is relinquishing jur-
isdiction over controversial Indian
fishing-rights litigation because of.

poor health,‘said today he is con- .

vinced his historic 1974 decision -

was “just and right”and will be-

upheld by: the, United, States Su-
preme Court: «°:

“Tt would rule exactly the ‘same
way today, there is no doubt in my

mind,” the judge, 75, said from his '

Tacoma -home in a. telephone in-
terview.

Judge Boldt’s ruling, which has
sparked hundreds of lawsuits and

arrests in the five years it has

been in effect, gave treaty Indian

tribes ‘the opportunity to catch:

half the harvestable salmon and

steelhead returning to traditional

off-reservation. Indian fishing. war.
ters.. -
= Judge Boldt "acknowledged that

-his “50 per cent” allocation has
_been.a point of. contention with.

“commercial and-:sport-fishing

groups. He admitted that he. sus- :
pects “somebody else might have
ruled that Indians were entitled to |

"just a third or a fourth of. the
catch.

~ “But the * ‘thing “everybody for-
gets is thatthe only place the

Indians can-do this (harvest fish)

isat their ;usual-and accustomed .

. places. They’ re not entitled to fish .

. just anywhere.” . m
:. Judge Boldt noted that it was a-

: year ago today he underwent ab-
“dominal surgery. The’ four-hour

ordeal ‘‘nearly killed’ me,’’. he.
: said, and made him. conscious of

‘. maintaining his health... vic.-02 «2

-coln’ s birthday, was meant to car-
“ry on Lincoln’s civil-rights- legacy,
J judge Boldt acknowledged...

tomed places.”

-- “I don't want to go into details,
but I recently developed some
new trouble with my health and

‘felt it was appropriate that.1 bow
out,” Judge Boldt added. “It’s not

anything that’s likely to kill me,
but. it’s Serious enough. to. mmake|

. me wary.” ...

The judge said he “didn't even
think about it at the time” when |
he was. reminded his announce-
ment that he was stepping down
from the case almost fell on the
fifth anniversary of his February
12, 1974, ruling. .. -+

: "That decision, made on Lin:

.“T really think I've done-a ‘ser-
vice to the Indians in giving them
what they’re duly entitled to,”-~he
said. “Historically, the Indians

would never sign a treaty unless
they’d retained their prerogatives
to fish in their usual and accus-

- To prepare for, his ruling, ‘the
judge. said, he spent “days and
‘days on “end” reading “all the:
great court’ decisions on Indians’
_and fishing rights. Over and over, .

- again, every one of the great,
minds who dealt with the prob-|
‘Jems of Indians put in their opi-
nions that we were taking away
‘from .the Indians | Aheir rightful
“heritage.” me

Judge Boldt,who will continue
to take periodic court assignments
under his special retired status,
Said he plans to “get some rest.” -

- 000396



BH.
Biron | / _
SUITE A DONNER aLa-7 3 Salio0-!

10 | 38

UNCLASSIFIED , de BEB 08 ‘67

FM\SBATL UVAGR@215 O7FEB/79 Wy
TO EXTOTT GNT

—_

INFO WSHDC ENVOTT/FISHERIES AND OCEANS /HUNTER

DISTR GNG FLM FCO FLO

REF OURTEL UAGR1948 OF 14DEC/78

---JUDGE BOLDT - FISHERIES DISPUTE

US DIST JUDGE GEORGE BOLDT TODAY WAS RELIEVED AT HIS REQUEST

FROM FURTEER PARTICIPATION INDIAN FISHING RIGHTS CASE.SEATL TIMES

FEB@? HEADLINES JUDGE BOLDT SITES HEALTH QUOTE AMONG OTHER REASONS

UNQUOTE FOR RESIGNATION.BOLDT DECLINED DISCUSS RESIGNATION DECISION

BUT WILL ISSUE PUBLIC STATEMENT QUOTE WITHIN THE NEXT FEW DAYS TAT

I FEEL WILL EXPLAIN IT ALL UNQUOTE.

2.CEIEF DIST JUDGE WILL WAIT TO NAME REPLACEMENT UNTIL AFTER US

SUPREME COURT RULES ON APPEAL BOLDT DECISION FEB28.

UUU/819 723587 UAGRG215
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---COASTAL FISHING CUTS-PACIFIC NORTHWEST COAST CC 72S-S-S-COM/U SA

INT SEC ANDRUS IN LET TO PACIFIC REGIONAL FISHERY MANAGEMENT

COUNCIL YESTERDAY STRONGLY STATED QUOTE SOMETHING MUST BE DONE

AND NOW TO REDUCE SALMON CATCHES ALONG THE COAST UNQUOTE.ANDRUS

URGED PROTECTION DEPRESSED WILD STOCK COHO AND CHINOOK SALMON ,MORE

SALMON NEED TO BE ALLOWED REACH SPORT AND COMMERCIAL FISHERMEN

INSIDE PUGET SOUND.SEATL TIMES ART FEB 8 STATES QUOTE MOST GENERALLY

AGREE OUTLOOK FOR COPO AND CHINOOK IS GRIM UNQUOTE.

2.FEW FISHERMEN AGREE HOW TO GO ABOUT MAKING NECESSARY CUTS BUT DO

AGREE THAT COASTAL CATCH CUTS MUST BE MADE DUE TO LACK OF FISE.ED

-MANARY, EXEC DIRECTOR STATE CEARTERBOAT ASSOC STATED HIS GROUP HAS

COME UP WITH PLAN WFICP COULD SAVE LOTS OF FISH YET RETAIN THREE

FISH LIMIT.PLAN WOULD BE A MAY1 TO SEPT15 COASTAL SPORT SEASON WITH

SAME SIZE LIMIT AS LAST YEAR,CATCE LIMIT REMAINS AT THREE BUT NO/NO

MORE THAN TWO OF FISH COULD BE COFO OR CHINOOK.TO COMPLETE THREE

FISH LIMIT,ANGLER WOULD HAVE TO CATCH A CHUM OR PINK.PINK SALMON

RUN EXPECTED TO BE STRONG IN THIS OFF YEAR RETURN FOR FRASER

RIVER AND MUCH IMPROVED FOR PUGET SOUND.ASSOC ALSO WANTS QUOTA ON

COHO PROVIDED SUCH IS ADOPTED COAST WIDE BY SPORT AND COMMERCIAL

FISHERMEN.

UUU/818 1223082 UVAGRB242
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news release

: z e ¢- PE
Interior Secretary Cecil D. Andrus today cautioned the Pacific Régional

SakmenctFishery Management Council against a proposal to extend the 1977-78 Salmon Plan
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through the 1979 season. . | ”

"Substantial problems exist with many of the Pacific salmon stocks," Andrus
&

told John Martinis, Council chairman.

Extending the current salmon take through 1979 "could be disastrous," Andrus

Said. - L ;

Referring to data documenting the predicted low abundance levels of Pacific
coho and chinook salmon stocks, Andrus wrote Martinis:

"IT would like to emphasize two of the issues with which I have a particular

concern: conservation and the allocation between ocean and inside fishermen.

"I believe that significant reductions in the impact of the ocean fisheries
beyond those proposed are required to reduce the serious conservation and manage-

ment problems anticipated in the coastal streams and rivers and the Puget Sound

system. If management proceeds on the same basis as in 1977-1978, natural stock

escapements past the ocean fisheries will, in most instances, be far below the

level needed to meet spawning requirements.

"This is certainly the case for Washington and Oregon coastal streams, the
Columbia River, and Willapa Bay. At this time, inadequate information is available

from Northern California for Interior to make an independent determination about

Northern California stocks. However, California through public statements has

acknowledged that a serious problem exists. ,

"In Puget Sound, sufficient coho are likely to enter the Juan de Fuca Strait

to meet spawning requirements. Nevertheless the incidental catch of coho in net

fisheries there and in Northern Puget Sound, targeting on the huge pink salmon

runs, is likely to reduce that level to less than spawning requirements. This

will reduce the reproductive capacity of these natural stocks and is likely to

result in a continuation of the severe conservation problem for at least another
cycle,

"The statutory mandates under the Fishery Conservation and Management Act of

1976 require the Council to take account of conservation requirements of the re-

source and other applicable law, including those which provide for certain of the

fisheries in inside waters.

'We cannot expect the inside net fishermen, sportsmen and the treaty Indians

to bear the conservation burden for all. This becomes particularly serious and

potentially explosive in years such as this, when many of the returning salmon

___runs are expected to be smaller than normal, perhaps not meeting escapement targets

even if net fisheries are closed. Fairness alone requires that the ocean fisheries

‘bear their fair share of the conservation burden."

x «* «x
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TO: ROMEO LEBLANC.

/MINISTER OF FISHERIES AND OCEANS.

FROM: TASLE OFFICERSs NATIVE BROTHERHHOD OF BRITISH COLUMBIA. l,
EDWIN NEWMANs PRESIDENT

JOE GOSNELLs, FIRST VICE PRESIDENT .

JOE DANIELS», SECOND VICE PRESIDENT

JOHN MACKOs, THIRD VICE PRESIDENT

VERA CRANNERs FOURTH VICE PRESIDENT -

ROBERT CLIFTON» BUSINESS AGENT

JANES WHITE, SECRETARY/ TREASURER

DATE: 16 JANUARY 197°

THE BOARD OF DIRECTORS OF THE NATIVE BROTHERHOOD OF BRITISH COLUMBIA

OFFICIALLY PROTESTS AND REJECTS THE DEMANDS BY YOUR MINISTRY FOR THE

REMOVAL OF GEORGE HEWISONs UFAWUs. SECRETARY/TREASURER AS AN INDUSTRY

ADVISOR TO THE CANADA/USA MARITINE AND SALMON NEGOTIATIONS.

IT 1S THE SENTIMENT OF THE NATIVE BROTHERHOOD OF BRITIS:

COLUMBIA THAT THE FEDERAL GOVERNMENT SHOULD IN NO WAY ATTEMPT TO

CENSOR THE ADVICE GIVEN BY ADVISORS OF THE INDUSTRY. ‘THE RIGHT OF

FREE SPEECH IS ALLOWABLE AND JUSTIFIABLE UNDER THE CANADIAN CONSTIT-
UTI Dive

WE ARE ADVISED BY THE OFFICIALS OF THE UFAWU THAT MR. HEWISONS'

STATEMENTS HAVE BEEN FULLY ENDORSED BY THE UNION'S GENERAL EXECUTIV=e

BOARD AND MEET THE FUIDELINES SET OUT BY THIER MEMBERSHIP AT THEIR

CONVENTION.

WE IN THE BROTHERHOOD FEEL THAT THERE I5 JUSTIFICATION FOR CONCER?!

OVER THE SELL OUT OF OUR FISHERIES AND BOUNDARY CLAIMS AND THE CAN-

ADIAN PUBLIC SHOULD BE. AWARE OF WHAT IS HAPPENING- DO NOT FORGET

HRe MINISTER YOU ARE THERE TO SERVE THE CANADIAN PEOPLE AND TO PRO-

TECT THEIR INTEREST. THE INDIAN PEOPLE IN THIS PROVINCE KNOW HOW IT

FEELS TO BE PUSHED OUT OF THE FISHING INDUSTRY AND WE ARE GOING ON

NOTICE THAT OUR PEOPLE WILL NOT SUFFER FURTHER BECAUSE OF SHORT

SIGHTED TREATIES WITH THE USA. ;

OUR ORGANIZATION HAS HANDED THE FOLLOWING RESOLUTION TO CANADA'S:

CHIEF NEGOTIATORs DR. MIKE SEEPHERDs, AND THE REGIONAL DIRECTOR GEr-

ERALs DR. WALLY JOHNSONs AS PASSED BY OUR GENERAL MEMNSERSHIP AT THe

45TH ANNUAL CONVENTIONs NOVEMBER 1976.
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© WHEREAS THE CANADA/USA RECIPRICAL AGREENENT IS FAST
NEARING COMPLETIONs AND

WHEREAS VIEWS OF THE FISHERMEN ADVISORS ON THE AGREE-

MENT HAVE BEEN TOTALLY IGNORED, AND

WHEREAS CANADIAN FISHERMEN ARE NOT INTERESTED IN NEG-

OTIATING WHAT ALREADY BELONGS TO THEM AS

CANADIAN CITIZENSs

THEREFORE BE IT RESOLVED THAT THE GOVERNMENT OF

CANADA 1BE ADVISED THAT THE MEMBERS OF THE

NATIVE BROTHERHOOD OF BRITISH COLUMBIA BELIEVE

THAT THE CANADIAN NEGOTIATORS SHOULD: ,

(Al) WITHDRAW FROM THE NEGOTIATOIONS UNTIL WE CAN |

DEAL FROM A POSITION OF STRENGTH.

(2) IMMEDIATELY MAXIMIZE OUR BOUNDARY CLAIMS IN THE

NORTH AND SOUTH AND ENFORCE THE.

(3) INMEDIATLEY PREPARE THE STRONGEST POSSIBLE CON-
TINGENCY PLAN TO SUPPORT OUR FISHERY CLAIUS BY

INVOLVING -

(A) FISHERIES MEASURESCINCLUDING WITHHOLDING THE

USE OF THE INSIDE PASSAGE WASHINGTON - ALASKA

TO US FISHERMEN. )

(5) APPROPIATE ADJUSTMENTS IN THE AREA OF TRADE AND

COMMERCE GENERALLY. i

(C) "A STATEMENT TO THE WORLD COMMUNITY TO ENLIST
GLOBAL SUPPORT. ,

€D) AN END TO THE MOCKERY OF "CONFIDENTIALITY'

IMPOSED ON THE CANADIAN PEOPLE AND PUBLICE&~

TIONOF THE COMPLETE DETAILS OF THE NEGOTIA~

TIONS AND THE POSITION THE US HAS PLACED US IN.

UFAWU

PRINE MINISTER TRUDEAU

HONOURABLE JOE CLARKE

HONOURABLE ED BROADBENT

HONOURABLE HUGH FAULKNER

HUGH ANDERSON

JACK PEARSALL

_1LONA CAMPAGNOLO

ART LEE

DR.’ ROSERT HOMES

HONOURABLE DON JAMIESONU~ -
LEN MARCHAND

PREMIER BENNETT

SEN. GUY WILLIAMS

DR» WALLY JOHNSON
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Canada-USA Pacific Satmon Negotiations

Summary

This memorandum reports on the Pacific salmon negoti-
ations with the United States, which were held in Vancouver from

December 9-15, 1978.

A considerable amount of further progress was achieved

in this round, particularly with respect to the takeover by Canada

of the management of Fraser River sockeye and pink salmon and with

respect to a list of fisheries that would come under immediate

interception limitation.

While no further documents were produced at the meeting,

the two sides agreed to meet again, in Seattle, as early as possible

in 1979.

The memorandum recommends a number of courses of action

to deal with the handling of the public debate (the UFAWU problem)

and to prepare the Department for implementation of an agreement.

You may recall that I reported in a memorandum dated

October 19, 1978 on the progress achieved at the previous round of

salmon negotiations in Seattle. At that meeting, the two sides

developed a draft treaty within which a number of articles are

tentatively agreed, particularly those relating to institutional

arrangements. At the Vancouver meeting, the two sides addressed

some of the key issues remaining. Although the list may seem fami-

liar, considerable progress was made on most of these issues.

1. Fraser River

The USA is now willing to agree to a phased introduction

of Canadian management of Fraser River sockeye and pink salmon over

a two or three year period following the entry into force of

the Agreement. Under these arrangements, ‘Canada would take

-../2..
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over responsibility for the setting of management objectives for

sockeye and pinks, as well as other species, in the Fraser water-

shed, including the setting of escapement goals, racial composition

of the stocks, all upriver research work, etc.

In addition, because of the complex nature of the

migratory route of sockeye and pink salmon in the southern

approach to the Fraser, and because of the series of fisheries

which exploit the stocks on both sides of the line, the two

sides have agreed that a Panel of the proposed new Commission

should be established with responsibility to develop regulations

for approval by the governments for the fisheries in each country,

in a specified area similar to that in-which IPSFC exerts control

at the present time. The Panel would have a permanent staff

which would conduct test fishing, scale sampling and other sci-~

entific and technical functions required to allow Canada's

management objectives and the interception limitation provisions

of the treaty to be achieved. We feel that this is a significant

advance, but a major problem still exists in negotiating the

interception limitation scheme that will apply to U.S. fisheries

on Fraser sockeye and pink stocks.

As you will recall, the USA has proposed for a number:

of years that it be entitled to participate in increased produc-

tion from recent IPSFC enhancement facilities to which the USA

has contributed an equal share of the cost. The Canadian side

has indicated in the past that it is prepared to look at an

arrangement to repay the USA for such expenditures. The USA

is now seeking additional repayment, arguing that IPSFC has

practised "good management" which has entailed sacrifices by

U.S. fishermen to provide increased escapements in recent years.

The USA expects to share in increased returns from those escape-

ments and the U.S. negotiator indicated that the USA would be

seeking repayment, in terms of fish, at a level probably un-

palatable to Canada.

2. Interception Limitation Scheme

At the Vancouver meeting, the two sides developed an

interception limitation program that would apply in different

ways to three different categories of intercepting fisheries.

The first scheme would be an immediate limitation on

interceptions by the USA of fish bound for the Fraser and

Southern British Columbia, as well as immediate limits on

specified troll fisheries in both countries, including Alaska.

At the time of implementation of the scheme, Canada has indicated

a willingness to consider the introduction of coordinated troll

fishing regulations with the USA.

Secondly, a series of fisheries were identified for

immediate interception limitation, such fisheries being basically

.--/3..
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gillnet and purse seine fisheries in Southeastern Alaska (ex-

ploiting sockeye bound for the Skeena and Nass Rivers) and net

fisheries in Northern British Columbia exploiting pinks and

chums originating in Southeastern Alaska. Interception limita-

tions on such fisheries would be subject to review at the end

of successive four year periods with the likelihood of changes

being made to the scheme to take into account the contributions

of enhancement programs to these fisheries.

Thirdly, a group of fisheries were listed for con-

sideration over the first six years of the agreement. During

this six year period, an effort would be made to improve infor-

mation on the proportions of Canadian and U.S. fish in such

fisheries. At the end of the period, the Commission would

decide whether or not to recommend to the Parties the inclusion

of such fisheries in the limitation program.

Again, considerable advances have been made in this

area. For many years, the USA was not prepared to place limits

on the net fisheries in Southeastern Alaska, nor on its troll

fisheries. We have now succeeded in getting the USA to agree

that limits should be placed on the "outside" troll fishery in

Southeastern Alaska and on those portions of the "inside" troll

fisheries which intercept fish bound for coastal B.C. streams.

The question of interceptions in Alaska of Canadian fish from

the Panhandle rivers is dealt with below.

3. Transboundary Rivers

The interception of stocks which originate in rivers

which rise in Canada and flow to the sea through the USA has

been dealt with separately. The reason for this is that Canada

catches few salmon on its side of the international boundary in

these rivers, and, in terms of actual number of fish, the con-'

tribution of Canadian stocks to fisheries in Southeastern Alaska

is relatively small. In addition, as for its interceptions on

the Fraser, the USA views its interceptions of these fish as

being different in character from the major Canadian intercepting

fisheries. The USA argues that fisheries on such stocks have

been conducted for generations, even prior to the formation

of the present political entities and, therefore, do not carry

the same weight as the relatively new Canadian intercepting

fishery by trollers off Vancouver Island.

Closely tied to the treatment of salmon from these

rivers is the basic principle of equity which is a major plank

in the Canadian position. Canada has put forward the idea that

by 1990, each country should be harvesting an amount of salmon

commensurate with its own production. Hopefully, with enhance-

ment proceeding in both countries, any existing gaps can be

closed in the context of a more abundant resource rather than

02 fA.,
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by reducing interceptions on existing stocks. Because the USA

gives different weight to its intercepting fisheries, we feel

that the principle of equity as we have developed it will not

be negotiable. The USA would prefer to provide for each side

to harvest its own enhancement production and to call resulting

sharing of the overall catch "equity", thereby writing off any

existing imbalances in interceptions. The problem of providing

for equity, therefore, remains as difficult as ever. ‘The solu-

tion to the problem wiil likely have to be a pragmatic one, and

the cost to Canada of moving away from the principle of full

equity will have to be assessed in terms of the value of the

agreement as a whole to the country. The type of pragmatism

we are considering involves the development of a mechanism to

ensure that each country receives the benefits from its enhance-

ment programs, and which gives some, if not full recognition to

~ the contribution of Canadian fish from transboundary rivers to

U.S. fisheries.

4. Enhancement

' As noted above, in the agreement the two parties would,

through the Commission, coordinate their enhancement projects in

order to provide for an equitable balance of salmon production and

to prevent the disruption of existing fisheries which may be the

recipients of enhancement production from the other country, and

thereby, become subject to interception limitation. As as example

of the danger of uncoordinated enhancement, the USA has recently

increased substantially its production of chum in certain hatcheries

in Puget Sound. These fish will be available to the Canadian

fishery in Johnstone Strait in a far larger proportion than the

present 3% of U.S. fish. Hopefully, the coordinated enhancement

would prevent such occurrences, or provide a mechanism for taking

agreed ameliorative measures.

5. Base Years

For a number of years, the two countries have discussed

an interception limitation scheme based on same base year average.

We now appear to be moving towards agreement that the years 1971

to 1974 would form the base period for fisheries to which an in-

terception limitation scheme would apply. Overall catches would

be limited to the level existing in that period. The years 1971

to 1974 favour neither country, but seem to provide a reasonable

balance of each side's interests.

Summary of Progress

On all these issues outlined above, there is at least

a modicum of progress, and in some cases, substantial progress

towards agreement. We feel that we are approaching the stage

where a judgement will have to be made on whether the price of

2/5...
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an agreement is appropriate. In order to prepare for this deci-

sion, a number of administrative steps are going to be necessary

and we intend to institute such steps as soon as possible. These

steps include, but may not be limited, to the following:

1. Departmental and Interdepartmental Coordination

If we are successful in concluding an agreement with

the USA, there will be considerable administrative and financial

obligations placed upon the Government of Canada, particularly

at the regional level.

On the question of finance, it is not yet possible to

estimate what costs might be incurred in the establishment and

operation of a new international salmon commission. We are asking

regional officials to begin this assessment after which we intend

.to approach other departments, particularly Finance and Treasury

Board to indicate the nature of the obligations we are considering.

Within the Department, we have received advice from people working

.on the salmonid enhancement program and we would wish to continue

to take advantage of their advice and guidance because of the im-

pact that the proposed agreement would have on the flexibility of

that program.

On the question of research, the proposed agreement

foresees a substantially increased level of research activity.

Research such as new tagging programs and other methods of de-

termining country of origin will be absolutely essential to the

success of the agreement and, in this area, I will be asking our

Resource Services Branch in the Pacific region to develop some

estimates of costs involved in such research. I certainly do

not foresee that present budget levels would be nearly adequate

to fund the specialized kinds of programs which will be needed

in the future.

2. Industry Coordination

You may recall that in April 1976, you met with indus-

try advisers on the subject of salmon interceptions in Vancouver.

At that time, I believe you gave an undertaking to the represen-

tatives of the troll fleet that their interests would not be

totally sacrificed in an agreement which would, first and foremost,

affect the troll fishery. At the present time, there are con-

siderable pressures to limit troll effort in the waters off British

Columbia because of a conservation problem for chinook and coho

of Canadian origin. We have delayed dealing with this problen,

because the troll fishery has represented the major lever against

the USA in these negotiations. While I believe we must continue

to maintain this lever, I will be asking regional officials to

consider the implications of an agreement for our trollers. The

Sinclair report on licensing will no doubt be relevant to this

examination.

-/6..
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3. The Public Debate

As you know, the day before the last round of negoti-

ations began, the UFAWU, supported by the Native Brotherhood of

British Columbia, held a rally in Vancouver and a march on the

regional fisheries office to protest the alleged "sell-out" of

Canadian interests in fisheries negotiations with the USA. Of-

ficials at the negotiations spent a great deal of time with the

industry advisory group, particularly with the UFAWU, in ana-

lysing the Canadian position, and later expressed satisfaction

with the progress of the negotiations. However, the advisers

who support our position are not as vocal as those who oppose

it, and we feel it important that the other side of the story

be presented in as comprehensive a manner as possible to the

Canadian public, which may be swayed by the Union's campaign.

We have not yet developed the details of this campaign, but our

negotiators will be working closely with our information officers

in Headquarters and’in the region.

In addition, you may consider it useful to hold an

all-party briefing for B.C. Members of Parliament who are in-

terested in this subject. I am told that you have used this

vehicle in these negotiations before and I believe there would

be considerable value in bringing M.P.'s up to date on where

things stand at the present time. If this is to be done, we

will have to begin to make arrangements as soon as possible

with a view to holding the briefing soon after Parliament re-

convenes. Do you agree?
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alia Senators Magnuson and Jackson and Representative Bonker are

| issues created by the Boldt decision. The legislation would be

of Fishery Research Biologists.

The Boldt decision has been referred to the United

States Supreme Court as one major step toward the resolution

of the fisheries difficulties which the decision has created.

The approach to the issue which the Court will take is not

known to us at this time, although it will be of paramount

importance if the Pacific Northwest Fisheries are to be returned to a

stable and manageable state within the near future. A simple re-

affirmation of the Boldt decision would probably not be of direct *
immediate assistance while an expanded review of Native Rights would

also be of limited immediate benefit to fisheries issues.

2. Concurrent with the Court review, we understand that inter

considering suitable legislation to resolve or mitigate fisheries

presented once the Court has made its decision and a need for legis-~

lative action has been perceived. Again, we do not know the content

of this proposed legislation, its current stage of preparation or

the manner in which it will be presented.

3. Although it is not possible to predict when the Boldt

decision issue will be resolved, there is optimism in our area

that its resolution can be accomplished prior to the commencement

of the 1979 fishing season.

4. We have enclosed for your information copies of (a) a

press clipping from the Daily Astorian, Astoria, Oregon, concerning

Representative Bonker's proposed legislative action; (b) a list

of questions raised to the Supreme Court by the State and the Federal/
authorities concerning the Boldt decision; and (c) a brief of amicus

curiae to be filed with the Supreme Court by the American Institute

5. The Institute is an international association of professiola
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fisheries scientists and managers from both the private and

public sector. (Donald R. Johnson, Regional Director, National

Marine Fisheries Service and Professor Donald L. McKearnon,

Institute for Marine Studies, University of Washington, and

Department of State representative for various fishery negotiations

are both members of this professional institute.) The amicus

brief seeks to inform the Court of:

(i) the complexity and delicacy of management of

the salmon and steelhead resources;

(ii) the existing management institutions and techniques;

(iii) the various legal precedents which have a bearing

on the case; and

(iv) the Institute's concerns for the future preservation

and management of the fishery resource.

6. Because of the importance of the fishing industry in our

territory and the political, economic and social questions which

the Boldt decision has raised in the Pacific Northwest, our interest

in the Boldt saga remains high and we should appreciate being kept

abreast of the issue as it unfolds at the national level.

ees suld®te General

Also enclosed is a copy of a letter from Edward D. Evans to

) Larry Nakatsu dated November 1, 1978, which we have just received.
The letter concerns the Supreme Court review of U. S. v. Washington

and associated cases.
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Nos. 77-983, 78-119 and 78-139 ~ {
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October Term, 1978
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’ Vv. .

WASHINGTON STATE COMMERCIAL PASSENGER FISHING VESSEL
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|

STATE OF WASHINGTON, é¢ al., |

|
I

Strate oF WasHincrTon, et al.,
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IN THE c

‘Supreme Court of the United States © ‘

October Term, 1978 ,

No. 77-983

STATE OF WASHINGTON, et al.,
Petitioners,

Vv.

WASHINGTON STATE COMMERCIAL PASSENGER FIsHING VESSEL

. ASSOCIATION AND WASHINGTON KELPERS ASSOCIATION,

Respondents. -

, Lo . No. 78-119
StaTE oF WASHINGTON, et al.,

Petitioners,

v.

UNITED STATES OF AMERICA,

Respondent.

‘No. 78-139
PucET Sounp GILLNETTERS ASSOCIATION, et al.,

Petitioners,

- Vv.

Unrrep States Districr Court FOR THE

WESTERN DisTRICT OF WASHINGTON,

Respondent.

MOTION FOR LEAVE TO FILE BRIEF OF
AMICUS CURIAE

' BRIEF OF AMICUS CURIAE

AMERICAN INSTITUTE OF FISHERY

RESEARCH BIOLOGISTS

I, Motion for Leave to File Brief of Amicus Curiae

The amicus curiae is the American Institute of Fishery

Research Biologists. The Institute is an international asso-

ciation of professional fisheries scientists and managers

founded in 1956. Many of the Institute’s 1,100’ members

have been or are involved in managing and investigating”

salmon and steelhead resources. The Institute moves the
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Court for an order giving the Institute leave to file this

brief. The Institute has received the written permission

of the United States, the Puget Sound Gillnetters Asso-

ciation, and the Purse Seine Vessel Owners Association.

The Institute has not réceived the permission of the Indian

tribes, the State of Washington, the Washington State

Commercial Passenger Fishing Vessel Association, or the

Washington Kelpers Association.

A. Statement of the Case

The cases under review in this proceeding comprise the

most recent chapter in a dispute which has festered in the

Pacific Northwest since before the beginning of the 20th

century. The controversy stems from six treaties signed in

the 1850's by Isaac Stevens acting for the federal govern-

ment and by tribal representatives acting for a number of

western Washington Indian tribes.’ Since that time, re-

peated litigation has required the attention of the state

and federal courts of the region. The Supreme Court has

regularly been called upon to settle the issues arising from

the often hostile encounters between the litigants. The sub-

ject matter of the dispute is fish, namely, the salmon and

steelhead resources of western Washington.

This latest series of cases, now before this Court, started

with the decision of the United States District Court for

the Western District of Washington in United States v.

State of Washington, 384 F. Supp. 312 (W.D. Wash. 1974),

cited hereinafter as “U.S. v. Washington”. The trial judge

made two broad rulings. The court ruled first, that the

]. The six treaties are those of Medicine Creek, 10 Stat. 1132 (1855),

Point Elliott, 12 Stat. 927 (1859), Point No Point, 12 Stat. 933 (1859);

and those with the Makah, 12 Stat. 939 (1859), the Quinaeilt, e¢ al.,

12 Stat. 971 (1859), and the Yakimas, 12 Stat. 951 (1859).
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treaty tribes and Washington state agencies had defined i

roles to play in managing the salmon and steelhead fish-

eries of western Washington, 384 F. Supp. at pp. 339-341,

and second, that the members of modern Indian tribes

who had descended from the original signatories had the

right to an opportunity to harvest a specified share of the

salmon and steelhead resources within the tribes’ usual

and accustomed fishing grounds in a “case area” in west-

ern Washington, 384 F. Supp. at p. 343.

The court defined as the case area that portion of the

state of Washington west of the Cascade Mountains and

north of the Columbia River drainage area, including the

American portion of the Puget Sound watershed, the water-

‘sheds of the Olympic Peninsula north of the Grays Har-

bor watershed, and the offshore waters adjacent to those

areas, 384 F. Supp. at p. 328. A subsequent order of the

court extended the case area to include the Grays Harbor

watershed, (R. ....). Within the case area the court de-

scribed usual and accustomed grounds as the freshwater

systems and marine areas within which the treaty Indians

fished. at varying times, places and seasons, on different

runs, 384 F. Supp. at p. 402.

The judgment of the trial court was affirmed by the

Ninth Circuit Court of Appeals in United States v. State of

Washington, 520 F.2d 676 (9th Cir. 1975). The Supreme

Court denied certiorari, 423 U.S. 1086 (1976). The trial

judge retained continuing jurisdiction over the case for

implementation purposes, 384 F. Supp. at p. 408, and

issued a number of subsequent rulings which, together

with the original decision, led to the cases now before

this Court.
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B. Interests Represented

The Institute submits an amicus brief in this proceeding

because two critical interests are before the Court without

representation. The interests are first, that of the continued

productivity of the resource itself and second, that of the

science of fishery management. The Institute claims to

speak on behalf of both interests. The Institute has no

direct economic, recreational, or institutional involvement

in the controversy and has never litigated treaty fishing

questions in the past.

C. Reasons for Granting the Motion

The argument of the amicus is fundamentally different

from that of all parties before the Court. The Institute

presents no argument relating to the right to catch fish

which may be enjoyed by any party or by any fisherman. ©

In fact, the Institute specifically disclaims any purpose to

affect the rules which this Court may develop or confirm

for sharing the resource. The Institute’s argument is direct-

ed solely at the portion of the overall controversy which

relates to the fisheries management jurisdiction of the in-

stitutions—state, federal, tribal; and international—which

are involved in managing fisheries for case area:salmon and

steelhead stocks.

. The Institute believes that no party before the Court will

adequately analyze and give appropriate emphasis to the

interrelationship among the institutions which currently

attempt to manage the case area's salmon and steelhead

fisheries. These institutions have had, and will continue to

have, a profound impact on the resources.

The amicus does not argue in favor of or against the

jurisdiction of any existing institution. Rather, the amicus
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argues that diffuse authority, proliferated among tribes, i

tribunals, states, federal government, regional fishery coun-

cils, and international commissions, has so complicated the

conservation of the resources as to threaten their very ex-

istence. The relief which the amicus suggests is also differ-

ent from that sought by the parties. The Institute does not

seek to “win” or “lose” before the Court on the issue of

who should manage the fisheries, but rather asks the Court

to make a contribution toward the establishment of a uni-

fied fisheries management system capable of preserving the

resource and attaining other management objectives as may

be required by law. .

II. Biological and Technical Premises

The Institute’s argument depends on an understanding

first, of the biological characteristics of salmon and steel-

head resources and second, of the technical characteristics

of the fisheries operating on those resources. This section

discusses each of the two characteristics. The Institute has

relied on the joint biological statement of the parties in

U.S. v. Washington, hereinafter cited as “JX-2”, and on
well-recognized scientific materials which are cited as

appropriate.

A. The Salmen and Steelhead Resources

Five species of Pacific salmon and one of steelhead trout

are indigenous to the waters of the case area. The five spe-

cies of salmon are Oncorhynchus tshawytscha (chinook),

Oncorhynchus kisutch (coho), Oncorhynchus gorbuscha

(pink), Oncorhynchus keta (chum), and Oncorhynchus

nerka (sockeye). The one species of steelhead trout is

Salmo gairdnerii, JX-2, p. 1.
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Salmon and steelhead trout are anadromous fish, that is,

they spend most of their lives in salt water but return to

freshwater rivers and streams and to some lakes to spawn.

When ready to spawn, the female excavates a nest or

“redd” in appropriate graveled areas and lays her eggs

which are then fertilized by an accompanying male. All

Pacific salmon die after spawning, but steelhead t trout may

spawn several times, JX-2,. pp. 1-8.

The eggs incubate in the gravel over the winter and

hatch in late winter or spring, -depending upon water

temperature and other environmental factors. After hatch-

ing, the young fry commence a feeding and migration

period that varies according to species. Chum ‘and pink

salmon fry descend directly to saltwater and commence

their ,marine phase. Sockeye salmon, which are nearly

always associated with lake systems, remain in fresh water

for one or two years before migrating to sea. The young

of coho and chinook salmon usually spend one year in

freshwater streams, but certain forms of chinook salmon

may go to sea earlier. Steelhead spend one or two years

in fresh water before migrating to sea, JX-2, pp. 1-8,

Tables 1-17.

Once at sea, case area salmon and steelhead distribute

themselves widely, Appendix I, pp. Al-A6, infra.? The

duration of the marine interval varies by species, ranging

from two summers and one winter for pink salmon to as

2. Appendix I is based on French, Robert R., Bakkala, Richard G.,

and Sutherland, Doyle F., 1975. Ocean Distribution of Stocks of Pacific

Salmon, Oncorhynchus spp., and Steelhead Trout, Salmo gairdnerii, as

shown by Tagging Experiments, National Marine Fisheries Service Tech-

nical Report, SSRF-689. See also Fredin, Reynold A., Major, Richard L.,

Bakkala, Richard G., and Tanonaka, George K., 1977. Pacific Salmon
and the High Seas Salmon Fisheries of Japan, National Marine F isheries
Service Processed Report, pp. 4-19.

\
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much as five years for some stocks of chinook salnion, JX-2, B

pp. 1-8. At the end of the marine phase, salmon and steel-

head begin a unique activity—their return to place. of

origin to spawn.

Salmon and steelhead trout bound for western Washing-

ton waters spawn in a great number of streams and lakes.

The salmon spawning areas are shown in Appendix II, pp.

A7-All, infra? Each species in each stream system com-

prises a spawning unit, and the fish born in that stream

and returning to it are genetically distinct from all other

fish, including those of the same species bound for other

streams, Biologists describe each spawning unit as a stock.

Each stock among each of the species has its own particu-

lar schedule of migration, passing from ocean to stream on

a rigid schedule which varies but little over the years.

Once destroyed, any given stock is as extinct and irreplace-

able as the passenger pigeon. . .

In addition to being characterized by genetically unique

stocks, salmon and steelhead are also marked by the

phenomenon of the cycle. The fish in any particular run are

with minor exceptions of the same age. Younger fish of

the same species scheduled to return to the same spawning

area in a later year generally will not be mixed with older

fish, but will remain in the ocean until they are ready to

commence their spawning migration. Thus, the spawning

fish of any year are, for the most part, distinct from the

3. Atkinson, C.E., Rose, J.H., and Duncan, T.O., 1967. Salmon of the
North Pacific Ocean—Part IV. Spawning Populations of North Pacific

Salmon. Pacific Salmon in the United States. International North Pacific

Fisheries Commission Bulletin No. 23, Figures 10-14, pp. 85-89.

4, Royce, William F., 1965. Almanac of Bristol Bay Sockeye Salmon.

Fisheries Research Institute, College of Fisheries, University of Wash-

ington. Circular No. 235, p. 1, Figures 1-5, pp. 41-45.
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spawning fish of the next year. Each year’s spawners begin

a cycle which is repeated periodically. The length of the

period is equal to the length of the history, i.e., from two

to five years depending on species.

The management implication of the cycle is that the

abundance of fish returning during peak years does not

help to increase the runs in scarce years. Unlike many

fisheries, overharvesting in one year cannot be remedied by

protective measures in the next. When a cycle is reduced

in size to non-productive levels, it may take many years

for the stocks to recover to productive levels.’ |

One dramatic example of this phenomenon is the cycle

of sockeye salmon runs on the Fraser River in Canada.

Every fourth year the size of the run is large, sometimes

exceeding the combined runs of the three previous. years.

The three low years cannot be improved by. restrictions in

the higher fourth year. A second example.of the cycle is

that Puget Sound pink salmon return in quantity only dur-

ing odd numbered years; no viable runs occur in the even

numbered years.

The migratory paths of salmon and steelhead follow
similar routes year after year, and the fish know no national,

state, or local boundaries. Thus, the great Fraser River runs

of British Columbia pass through Canadian waters, thence

to U.S. waters, and finally back to Canadian waters as

they head for the mouth of the Fraser River, pressed

forward by the spawning urge. Similarly, salmon destined

for spawning grounds in Washington may pass from the

open ocean through Alaskan, Californian, Oregonian, and

“5 Thompson, William F., 1945. Effect of the Obstruction at Hell's
Gate on the Sockeye Salmon of the Fraser River. International Pacific
Salmon Fisheries Commission, Bulletin 1, pp. 11-12.
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then Canadian waters before entering Washington streams, »

JX-2, pp. 28-37, Figures 13-17.

Each year’s spawning migrations are marked by inter-

mixing of stocks. Stocks migrate to shore from widely di-

vergent areas of the Pacific Ocean. Within the near-shore

and inshore marine areas, stocks bound for different spawn-

ing grounds congregate and intermingle before finally

separating and migrating to their respective destinations.

As a particular stock progresses through inshore waters

toward its river of origin, it becomes identifiable only

after separation from other groups of fish.

A run of fish moves through any particular geographical

location rapidly, and the bulk of the run may pass along a

portion of its route in a matter of a few days, JX-2, pp.

37-39, Figures 20-24. _ |

A final, critical characteristic of the salmon and steel-

head resources is that reproductive success depends on

the number of adults which reach the spawning grounds,

JX-2, pp. 72-73. There is a great dea] of evidence indicat-

ing a more direct relationship between the numbers of

spawners and the resultant progeny in salmon and steel-

head than in almost any other species of fish. For each

stream there is an optimum number of spawning adults. If

more or less than the optimum number spawn, the number

of resultant progeny will decline.® The fisheries manager

seeks to ensure that the optimum number of each stock of

fish escape capture by fishermen and are able to spawn

each and every year. There is little margin for error.

_ 6. Ricker, W.E., 1954. “Stock and Recruitment” in Journal Fisheries

Research Board of Canada, Volume II, No. 5, pp. 559-621.
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B. The Fishermen

‘There are seven types of fishermen operating on the

salmon and steelhead stocks passing through the waters

of the case area using seven distinct types of fishing tech-

niques and gear. These are: 1. ocean trollers, 2. gillnetters,

3. purse seiners, 4. reef netters, 5. set netters, 6. dip net

and gaff fishermen, and 7. recreational fishermen. The

seven fisheries are geographically dispersed. They operate

at various times, sometimes simultaneously, sometimes in

sequence.’

The ocean trolling fleet is highly mobile, extending from

mid-California to the Gulf of Alaska, quickly moving to

areas where the fishing is best. Trolling involves dragging

a number of baits or lures at selected depths behind a mov-

ing boat usually manned by one or two persons. Chinook,

coho, and lesser numbers of the other species of salmon are

susceptible to capture by troll gear. Thirty-three hundred

vessels are licensed for trolling in Washington waters.

This. figure includes approximately 50 tribal fishermen.’

Gillnet, purse seine, and reef net fisheries operate in in-

side waters in the case area, in the Strait of Juan de Fuca,

Puget Sound, and Grays Harbor. Gillnets are made of

nylon mesh, varying from 4 to 9 inches stretched measure,

and are suspended from floats at the surface. Each net

forms a vertical wall of netting. The size of the gillnet

mesh determines the size range and species of salmon

that will be caught. The migrating fish collide with the net

7. The Pacific Salmon, a Unique Problem in Resource Management,

1974. Northwest Fisheries Center, National Marine Fisheries Service,

pp. 15-19.

8. Merkel, John C., Alverson, Dayton L., Hough, John D., 1978.

Settlement Plan for Washington. State Salmon and Steelhead Fisheries,

pp. 274 and 284.
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and are tangled in the fine meshes, All five species of 2

salmon are taken by gillnet gear. Approximately two

thousand gillnetters are licensed to operate in U.S. waters

in Puget Sound and in the Strait of Juan de Fuca, includ-

ing approximately 500 tribal fishermen. Approximately 300

gillnetters are licensed to fish in Grays Harbor? .

Purse seiners set their nets in a circle and “purse” by clos-

ing the bottom of the net and bringing it close to the side

of the boat. The enclosure is reduced until the fish can be

dipped out. All five species of salmon are taken. Approxi-

mately 400 purse seine vessels are licensed to fish in Puget

Sound. This figure includes approximately 10 tribal ves-

sels. No purse seining occurs in Grays Harbor. Purse seine

vessels have a crew of four or five persons.”

~ Reef net fishermen operate in specific locations in north-

em Puget Sound. An artificial ramp or “reef” is created

which leads a school of salmon into the surface layers of

the water above a net which is stretched horizontally be-

tween two floats. When salmon, particularly sockeye and

pink, are observed from a floating tower, the net is raised

trapping the fish from below. Approximately 80 fishermen

are licensed to operate reef net gear in Puget Sound. Reef

netting requires one to four persons."

‘Gillnets can be anchored or attached at one end to shore,

and are then called “set nets.” Set nets are operated -pri-
marily in fresh water locations in rivers and estuaries. There

are approximately 550 treaty fishermen in the case area em-

ploying set nets. All five species of salmon as, well as steel-

9. Id., pp. 275-276, and 284.

10. Id., pp. 277 and 284. woe

11. Id., p. 278. oo
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head are taken by set nets. Non-Indians do not operate

set gillnets.”

Dip net and gaff fishing occurs exclusively in the rivers,

usually upstream of all commercial and recreational fishing

activities. Non-Indians do not use dip net and gaff gear.

The numbers are not known to the Institute with specifi-

city, but a majority of dip netters and gaff fishermen are

fishing for salmon and steelhead for personal consumption

or ceremonial use only, JX-2, pp. 112-114.

Angling for coho and chinook salmon and for steelhead
is the seventh fishery and is one of the major recreational

attractions in the western portion of Washington for a large

‘number of the residents and also for thousands of tourists

visiting the state during the summer. Angling for salmon

in the ocean is conducted from a fleet of over 400 charter

boats on which each angler buys a ticket and from thou-

sands of small, privately-owned boats, usually trailered to

the launching site and powered by outboard motor. The

recreational fishery has increased significantly in participa-

tion (angler-days) and value since the 1950's, especially

the recreational salmon fishery on the coast and in the

Strait of Juan de Fuca. In 1976, there were over 625,000

resident and non-resident anglers who spent 2 million ang-

ler-days fishing for salmon in Washington waters. Sixty

percent of the total recreational salmon catches in Wash-

ington were made in the coastal fishery, while the remain-

ing 40% were caught in the Puget Sound area.

Steelhead add another dimension to the recreational fish-

ery. The number of recreational fishing days by sportsmen

angling for steelhead in the streams and rivers of the state

12. Id., p. 284.
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has averaged between 100,000 and 150,000 for the past

10 years. During the 1977-78 season this rose to 310,000.

The steelhead recreational fishery is not as large, in terms

of numbers of anglers, angler-days, or size of the catches,

as the salmon recreational fishery, but the esteem in which

it is held by steelhead anglers makes this sport fishery im-

portant beyond its numbers.

The total fishing capability of all the fishermen in the

case area is sufficient, absent regulation, to decimate the

resource, RCW 75.28.500. The stocks have survived to the

extent they have due to the management activities of

the various governing bodies which are discussed in the

next section.”

Ill. Fisheries Management

The Institute has set forth the most important charac-

teristics of the resource and thefishermen who harvest it.

In this section the Institute provides the Court first, with

a definition and a description of salmon and steelhead

fisheries management and second, with a picture of the

manner in which jurisdiction to manage the case area’s

salmon and steelhead fisheries is presently divided among

the managing institutions.

A. Salmon and Steelhead Fisheries Management

The activity of managing salmon and steelhead fisheries

is the sum of the regulatory measures taken by manage-

ment agencies to achieve the goals which the fisheries man-

13. Although case area fish are taken throughout their migratory

range, the majority of the fish are taken after they have returned to the

case area. See Mundt, J. Carl, 1977. Catch, Licensing, Gear Reduction,

and Allowable Fishing Time History for Washington Salmon Fisheries

1965-1977, Report to the Regional Task Force of the Presidential Task
Force on Northwest Fisheries Problems, pp. 1-5, Exhibits 1-12.
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agers are directed to fulfill, These goals are as follows:

first and. foremost, the conservation of the stocks; second,

maximization of the yield from the resource consistent with

conservation taking into account economic, social, and

ecological objectives; and third, allocation of the yield

among competing fisheries.“ )

These goals are achieved, in general, by regulation and

control of the fishermen rather than the fish. The regulatory

measures employed are restrictions on the size of fish taken,

when and where fishing may occur, for how long, and with

what number and types of fishing gear. These measures

have. an indirect effect on the fish themselves by decreas-

ing the possible catch.”

The Institute believes that it is essential to understand

the mechanics by which the fisheries managers seek to ac-

complish the goals of conservation, maximization of yield,

and allocation. For salmon and steelhead fisheries, those

mechanics begin with the collection of biological and sta-

tistical information. By obtaining and analyzing historical

information on the past performances of the various runs,

14. Gulland, John A., 1977. Goals and Objectives of Fishery Manage-

ment. Food and Agriculture Organization of the United Nations Fisher-

ies Technical Paper No. 166, pp. 6-7. See also Alverson, Dayton L. and

Paulik, G.J., 1973. “Objectives and Problems of Managing Aquatic Liv-

ing Resources.” Journal Fisheries Research Board of Canada, Vol. 30,

No. 12, p. 1937 and McKernan, Donald L., 1972. “World Fisheries—

World Concern” in World Fisheries Policy—Multidisciplinary Views. Brian

J. Rothschild, editor. University of Washington Press, p. 49.

15. To some extent fisheries management agencies manage fish directly
through hatchery programs designed to enhance the resource, In addi-

tion, fisheries managers with authority beyond regulation of fishermen

may have some impact on the use of fresh and estuarine water re-

sources which are the medium in which the fish play out a critical part

of their life cycles, see e.g., RCW 75.20.050 et seq. The Institute has

not discussed these broader forms of authority because its point. is ade-

quately made by reference to the more traditional view of fisheries man-

agement authority.
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the managers can estimate the correlation between the s

numbers of any given stock permitted to pass through the

various commercial and recreational fisheries to.spawn on

the one hand and the numbers of their progeny which will

return at the end of the cycle on the other. As already

stated, this relationship between spawners of one genera-

tion and adults of the next is more direct for salmon and

steelhead than for most other fishes. Managers can then

estimate the current escapement necessary to maximize

the stock in the future. They can also estimate the mini-

mum escapement necessary to ensure perpetuation of the

stock.*®

With information concerning escapement requirements

in hand, the managers typically next turn their attention
to making estimates of the size of the incoming adult runs.

These estimates too are based on the history of the cycles

involved; the escapement of adults during the preceding

cycle; the environmental conditions in fresh and salt water

during the past cycle; and other data bearing upon the

survival of the salmon and steelhead during their life

histories. Using these estimates, regulations for the fish-

eries during the upcoming season are developed and
promulgated after public hearings. These regulations be-

come the basis for management of the fishery. The regula-

tions are, however, subject to substantial revision as the

runs progress. The revisions are necessary as additional

information becomes available during the course of the

“season concerning run size and changes in numbers of

16. Alverson, Dayton L., 1975. “Management of the Ocean’s Living
Resources: An Essay Review”, in Ocean Development and International

Law Journal, Vol. 3, No. 2, pp. 105-106.
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fishermen and fishing success in order to adjust fishing

activity and ensure adequate escapement.”

As this biological and statistical information flows in,

the fisheries managers use the information to amend their

regulations in order to better attain management goals.

Because of the migratory habits: of the fish, the character-

istics of the fishery, and the increasing accuracy. of statis-

tical information as any given run progresses, time is criti-

cal. The degree of success achieved by the managers in

reaching escapement and other goals is very often a func-

tion of obtaining the very latest information, analyzing it,

making decisions on regulations, and communicating the

contents of these regulations to the fishermen, all in the

shortest possible time period during the fishing season. The

sequence of these events sometimes must be accomplished
in 12-24 hours.*®

A factor that complicates this entire process is the inter-

mixing of stocks. A given level of fishing effort may result

in an appropriate harvest of one stock but cause over- or

under-fishing for a second stock mixed with the first. Diffi-

cult management decisions are required in these circum-

stances.

Finally, the fisheries management agency must enforce

its regulations, While this is an important task in the man-

agement of any fishery, it is particularly critical in a fishery

17. Existing methods for directly measuring the abundance of a group

of fish are prohibitively expensive. Instead, as the runs progress, esti-
mates are made based on the number of fish caught per unit of fishing

effort per time interval. The statistical validity of this information im-
proves dramatically as the stocks approach the mouth of their natal rivers

and become more concentrated.

18. Carlton, Frank E., 1975. Optimum Sustained Yield as a Manage-

ment Concept in Recreational Fisheries. Special Publication No. 9,
American Fisheries Society.
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for anadromous species such as steelhead and salmon be-

cause illegal fishing can quickly upset the delicate balance

between catch levels and escapement goals. The absence

of an effective enforcement system renders any salmon

and steelhead management plan unworkable. Surveillance,

monitoring, and appropriate sanctions are essential ingredi-

ents of an effective enforcement system.”

The management of salmon and steelhead resources is a

complex task. The short-term economic interest of the

fishermen lies in maximizing their catch. The managers

must be concerned with a large number of unique stocks.

Information about the size of each of these stocks is always

imperfect, but increasingly accurate as the migrating fish

congregate and move closer to their spawning grounds.

Simultaneously, the fishermen are massing to concentrate

on capturing the incoming fish. Based om the best infor-

mation available, the managers must decide when, where,

and how to allow the various fisheries to operate in order

to obtain an optimum escapement, provide a target yield

to the fisheries, and properly allocate the catch. These

decisions must be rapidly and clearly communicated to

the fishermen and there must be adequate enforcement.

It is not a simple task.

B. Existing Management Institutions

This section sets out the authority of the institutions

which presently exercise fisheries management power in

the Pacific Northwest. Every entity which exercises con-

trol over salmon and steelhead fishermen fishing for stocks

of salmon and steelhead which may be found at any stage

of their life history within the case area is discussed.

. 19. Alverson and Paulik, supra note 14, at 1944.
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1. State Agencies

The federal government through the Submerged

Lands Act of 1953, 43 U.S.C. §§ 1301-1315, has con-

firmed in the states of the United States power to man-

age and administer the natural resources, including

fisheries resources, which are found within the boun-

daries of the respective states, 43 U.S.C. § 1311(a)(2).

The boundaries of the Pacific coast states through

which case area salmon and steelhead migrate—Cali-
fornia, Oregon, Washington, and Alaska—extend from

the coastline seaward for a distance of three geograph-

ical miles, 43 U.S.C. § 1301(b).

The courts have recognized that in the absence of

conflicting Congressional legislation under the com-
merce clause of the U.S. Constitution, the police pow-

er of the states extends to the regulation of fisheries

within the geographical area covered by the Sub-
merged Lands Act, Corsa v. Tawes, 149 F. Supp. 771

(D. ’Maryland 1957), affirmed per curiam, 355 U.S.
37 (1957).

a. Washington |

(i) Washington Department of Fisheries

The Washington Department of Fisheries, here-
inafter referred to as “WDF’, has traditionally exer-

cised Washington's police power to manage salmon
fisheries. Washington's salmon management author-
ity in the waters of the state is found in RCW

75.08.012, which reads in part:

“Tt shall be the duty and purpose of the depart.
ment of fisheries to preserve, protect, perpetuate

and manage the food fish and shellfish in the

waters of the state . . . to the end that such food

fish and shellfish shall not be taken, possessed,

sold or disposed of at such times and in such man-
ner as will impair the supply thereof.”

State law also provides for a Director of WDF who

is authorized and instructed in RCW 75.08.080 to
exercise the state’s police power to regulate salmon
fisheries.
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The Washington Supreme Court recently: con- .
strued RCW 75.08.012 and .080, holding that the
salmon fisheries management authority of WDF

and its Director does not include the ability to regu-
late salmon fisheries for the purpose of allocating

the catch among fishermen. In the case Puget Sound
Gillnetters v. Moos, 88 Wn. 2d 677, 565 P. 2d 1151

(1977), the court decided at p. 682 that WDF and
its Director have the authority to regulate the har-
vest of salmon for the purpose of conserving the re-
source but not for the purpose of allocating a share

of ithe catch between competing claimants for those

(ii) Washington Department of Game

The Washington Department of Game, herein-
after referred to as “WDG’, is the state agency
that exercises the state's police power to regulate
steelhead fisheries. WDG is composed of a six-mem-
ber Game Commission and a Director, RCW 77.-

04.020. State policy is to preserve, protect, and per-

petuate steelhead so that public recreational oppor-

tunities will be maximized but the supply will not .

be impaired, RCW 77.12.010. RCW 77.12.040 in-

structs the Game Commission to promulgate rules

relating to the taking of steelhead.

b. Oregon

The Oregon state Fish and Wildlife Commission

exercises Oregon’s police power with respect to fish-

eries in Oregon state waters. The Commission, which
is part of the state Department of Fish and Wildlife,

ORS 496.080, has the authority to “formulate and
implement the policies and programs [of Oregon] for
the management of wildlife”, ORS 496.138. In addi-
tion, the Commission has been delegated the fol-
lowing specific authority in ORS 506.036(2):

“The duty of protection, preservation, propaga-

tion, cultivation, development and promotion of
all fishes under its jurisdiction within the waters

of [Oregon] is delegated to and imposed upon

the [Clommission.”
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ce. California

In California a Fish and Game Commission is

created by Section 20 of Article 4 of the state Con-

stitution. The Commission’s power to regulate the
taking of fish is found in California Fish and Game
Code sections 200 and 7701. In addition, California
Fish and Game Code section 700 provides for a De-
partment of Fish and Game administered through
a Director. Under California Fish and Game Code
section 702 the Department administers and en-
forces the provisions of the Fish and Game Code.

d. Alaska

The Department of Fish and Game exercises Alas-
ka’s police power through a Commissioner, its prin-

cipal executive officer. The relevant functions of the
Commissioner are found in AS 16.05.020(2), which
reads in part:

“The commissioner shall . . . manage, protect,
maintain, improve, and extend the fish, game and
aquatic plant resources of the state in the interest
of the economy and general well-being of the
state.” ,

2. The Treaty Tribes

The fisheries management authority of the Indian
tribes located in the case area can be analyzed in two
respects: on-reservation authority and off-reservation
authority.

a. On-reservation

Surprisingly little has been decided by the courts
with regard to tribal on-reservation fisheries man-
agement authority. It is apparently settled that the
tribes have on-reservation authority over tribal fish-
ing, see Indian Hunting and Fishing Rights II,

Charles A. Hobbs, 37 George Washington Law Re-

view 1251 (1969) at p. 1264. A second question is

- whether the tribal authority is exclusive or is to
some extent concurrent.

The parties in U.S. v. Washington felt that tribal
on-reservation management authority was exclusive
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and that on-reservation tribal fishing was not:subject = = *
to the state’s normal police power, 384.F. Supp. at p.

341. However, Mr. Justice Brennan dissenting in
Puyallup Tribe v. Washington Game Dept., 433

U.S. 165 (1977), hereinafter cited as “Puyallup II”,

felt that the relationship between state and tribe
was not as clear as it had seemed to the parties in

U.S. v. Washington, He said at p. 182:

“Nor has this Court ever decided whether a
State has the power to regulate on-reservation
fishing in the interest of conservation.”

In contrast, Mr. Justice Stevens, writing for the
majority in Puyallup III felt that tribal on-reserva-
tion authority was not exclusive. He said at pp.
176-177: mo 7

“[I]f Puyallup treaty fishermen were allowed
untrammeled on-reservation fishing rights, they
could interdict completely the migrating fish run
and ‘pursue the last living [Puyallup River] steel-

head until it enters their nets.’ . . . In this manner

the treaty fishermen: could totally frustrate both

the jurisdiction of the Washington courts and the

rights of the non-Indian citizens of Washington

recognized in the treaty of Medicine Creek. In

practical effect, therefore, the [Puyallup tribe]
is reasserting the right to exclusive. control of the

steelhead run that was unequivocally rejected
in both Puyallup I and Puyallup I.” — :

Based on the majority opinion in Puyallup III,
the Institute’s analysis is that tribal on-reservation

management power is not exclusive. The state also
has power, albeit unexercised, to manage on-reser-

vation fisheries, at least for the conservation purpose

referred to by Justice Stevens. To that extent, juris-

diction is concurrent. .

_b. Off-reservation

“Tribal jurisdiction over off-reservation fishing has

been ‘a frequent topic of judicial consideration. The

tribes have authority over their own members ex-

ercising treaty fishing rights at usual and accustom-

ed off-reservation grounds, 520 F.2d at p. 686. See
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also Settler v. Lameer, 507 F.2d 231 (9th Cir. 1974).

The remaining question revolves about state juris-
diction over tribal fishermen fishing off-reservation.

The precise question is the overlap between state

and tribal authority over those fishermen.

The first case in which the Supreme Court con-
sidered the question with regard to one of the six
treaties which are now before the Court was United

States v. Winans, 198 U.S. 371 (1905). That case in-

volved the Indians’ right to fish at off-reservation
grounds rather than the tribes’ or the state’s power to

manage those off-reservation fisheries. The Court

did intimate, however, that the treaty right to fish
off-reservation was subject to state regulation when
it said at p. 384:

“Nor does it [the right to fish at off-reservation

locations] restrain the state unreasonably, if at all,

in the regulation of the right.”

The first case in which the Supreme Court dealt

specifically with the off-reservation jurisdictional re-
lationship between state and tribes was Tulee v.

Washington, 315 U.S. 681 (1942). In that case a

tribal fisherman argued that his treaty right to fish
in off-reservation areas was free from state regula-

tion of any kind. The state relied on its broad pow-
ers to conserve fish within its borders and asserted
the authority to regulate off-reservation treaty fish-
ing in the same fashion as it could regulate any
other type of fishing at the off-reservation locations.
Mr. Justice Black, speaking for the Court, said at
p. 684:

“We think the state’s construction of the treaty is

too narrow and the appellant’s too broad; that
while the treaty leaves the state with power to

impose on Indians equally with others such re-
strictions of a purely regulatory. nature concern-
ing the time and manner of fishing outside the
reservation as -are necessary for the conservation

of fish, it forecloses the state from charging the
Indians a fee of the kind in question here.”

The Court went on to indicate at p. 685 that:
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“[I]t is clear that [the state’s] regulatory ourpo +
could be accomplished otherwise, that the im-
position of license fees is not indispensable to the

effectiveness of a state conservation program.”

The suggestion was that treaty fishermen fishing

off-reservation are simultaneously subject to two

-management authorities, that of their tribe for all .
purposes and that of the state for indispensable con- .

servation measures.

The next case in which the Supreme Court con-
sidered state/ tribal off-reservation fisheries manage-

ment was Puyallup Tribe v. Department of Game,
391 U.S. 392 (1968), hereinafter cited as “Puyal-

lup I’. The Court based its thinking on the state’s
police power and said at p. 398:

“[T]he manner of fishing, the size of the take,

the restriction of commercial fishing, and the like

may be regulated by the State in the interest of

conservation, provided the regulation meets ap-
propriate standards and does not discriminate
against the Indians.”

In Antoine v. Washington, 420 U.S. 194 (1975),

_ hereinafter cited as “Antoine”, the Court dealt
with a treaty which is not at issue in these proceed-
ings but clarified its “appropriate standards” langu- !
age in Puyallup I. The Court said at p. 207 that the |

phrase meant that the state must demonstrate that |
its regulation is a reasonable and necessary con-
servation measure, and that its application to the
Indians is necessary in the interest of conserva-

tion. . ,

In Washington Game Dept. v. Puyallup Tribe,
414 U.S. 44 (1973), hereinafter cited as “Puyallup

- 1X’, the Supreme Court considered the meaning of
“discrimination” with respect to state management
of off-reservation Indian fishing and also elaborated
on the conservation objective. With regard to the
first question, the Court said at p. 48 that the state
was not free to achieve conservation by restricting
Indians alone. Rather, the state was obliged to strike
a balance between regulation of Indian and non-



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur l’accés a l'information

@. \ , . 9A
‘ 8 Indian fishermen such that conservation was

. achieved.

. . - With respect to conservation, the Court said at

p. 49:

“Rights can be controlled by the need to conserve

a species; and the time may come when the life

_ of a steelhead is so precarious in a particular

stream that all fishing should be banned until the

species regains assurance of survival. The police

power of the State is adequate to prevent the

steelhead from following the fate of the passen-

ger pigeon; and the Treaty does not give the In-

dians a federal right to pursue the last living steel-
head until it enters their nets.”

Although the. Supreme Court has discussed the

relationship between state and tribal off-reservation

fisheries management authority in the cases referred
to above, the trial judge’s opinion in U.S. v. Wash-

ington remains the most comprehensive discussion

of the subject. The judge decided that (i) the trea-

ty tribes have full power to manage the treaty fish-

ery in the off-reservation usual and accustomed
grounds, 384 F. Supp. at p. 403; (ii) tribal power

is not exclusive, but is concurrent with that of the

state, 384 F. Supp. at p. 342; and (iii) the state’s
concurrent power is a power to regulate the exercise

of off-reservation treaty fishing rights for the pur-

pose of conservation, 384 F. Supp. at p. 403. Prior

to exercising its limited concurrent authority, the

state must show to the satisfaction of the Indian

tribe concerned or to the federal district court that
the state regulation is reasonable and necessary to

prevent demonstrable harm to the actual conserva-

tion of fish, 384 F. Supp. at p. 342.

The term “conservation” is limited to those meas-
ures which are reasonable and necessary for the
perpetuation of a particular run or species of fish,
384 F. Supp. at p. 342. The state may regulate off-
reservation Indian treaty fishing only if alternative
means for achieving conservation, such as regulat-:
ing non-Indians, are insufficient, 384 F. Supp. at p.

342. ;
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_ iThe Court of Appeals approved. the trial judge®
-discussion of off-reservation management jurisdic-

tion, reasoning that the federal government, in ex-

ecuting the treaties with the tribes in the first in-

stance had preempted the normal exclusive authori-

ty which states have to regulate fisheries, and had

converted it into a concurrent authority, 520 F.2d at

p. 684, The state’s concurrent power is limited to

measures designed to prevent the destruction of a

run of a particular species in a particular stream,
520 F.2d at p. 685. The Court of Appeals cited An-

“toine, saying at 520 F.2d 686:

_. . “Direct regulation of treaty Indian fishing in the
_ interests of conservation is permissible only after

the state has proved unable to preserve a run by
forbidding the catching of fish by other citizens
under its ordinary police power jurisdiction.”

__ In addition to defining the governing relationship

_ between state and tribes which had been:set out by
the Supreme Court in the cases cited above, the
trial judge in U.S. v. Washington went beyond what
was the settled law and said at 384 F. Supp. 340:

“[T]his court hereby finds and holds that any one
. of plaintiff-tribes is entitled to exercise its gov-
ernmental powers by regulating the treaty right

' fishing of its members without any state regula-
tion thereof.” co

‘The exclusive off-reservation tribal authority
which was created by the judge was available to
tribes which demonstrated the existence of six quali-
fications. These qualifications included the quality
of the tribe’s leadership and government, the ex-

istence of Indian enforcement personnel, the avail-
ability of fisheries experts, an approved tribal mem- ~
bership role, and a provision for a certification of
tribal membership, 384 F. Supp. at pp. 340-341.

In addition, the trial judge ruled that any tribe

- which became. fully and exclusively self-regulating

_was required to comply with three on-going condi-
‘tions. These three conditions were that the tribe first,

establish full and complete tribal fishing regula-

me
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® tions, which prior to adoption had been discussed
with either WDF or WDG, and which included any

- state regulation which had been established to the

satisfaction of the tribe or the court to be reasonable
and necessary for conservation; second, permit mon-

itoring of off-reservation Indian fisheries by WDG
and WDF to the extent reasonable and necessary for

‘conservation; and third, provide certain fish catch
reports when requested by WDG or WDF, 384 F.

. Supp. at p. 341. ;

In reaching his decision with regard to exclusive
self-regulating status, the judge relied on the Con-
gressional policy of encouragement for the exercise
of tribal autonomy and self-government, citing the
Indian Civil Rights Act, 25 U.S.C. §§ 1301-1341, 384
F. Supp. at page 340. The judge relied on his equit-
able power to implement Congressional policy and
indicated he would enjoin the state's concurrent

power over off-reservation treaty fishing with respect
to self-regulating tribes, 384 F. Supp. at p. 414. To

date two tribes have achieved self-regulatory
status, the Yakimas and the Quinaults, 384 F. Supp.
at p. 342.

The Court of Appeals affirmed the trial court’s
discussion of the self-regulating tribes. It made clear
that the state’s concurrent power had not been dis-
placed, but merely enjoined, 520 F.2d at p. 686. The
appellate court did express concern over the novel
relationship which the trial judge had set up be-
tween the self-regulating tribes and the state. In the
event that tribal self-regulation did not prove prac-

‘ticable, the Court of Appeals felt certain that the

trial court would revise its judgment, 520 F.2d at

~ pp. 686-687.

3. The Federal District Court.

The federal district court retained continuing jurisdic-

tion over the litigation in U.S. v. Washington, 384 F. Supp.

at p. 408. The court has issued a series of orders which have

affected the ongoing jurisdiction of both the state and the
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tribes, and which have increasingly made the court el”
sible for fisheries management in the case area. The court

is unquestionably now serving as a fishery management

institution, , ,

The court began its involvement by serving as a deposi-

tory for the management regulations filed with respect to

off-reservation treaty fishing by both the state and the

tribes. The state was required to establish either to the

satisfaction of all affected tribes or to the court that con-

servation was involved prior to utilizing its concurrent

authority and promulgating its off-reservation regulations

for members of all tribes other than the Quinaults and the

Yakimas, 384 F. Supp. at p. 342. The tribes, on the other

hand, were also required to file their off-reservation regu-

lations with the court prior to the effectiveness of those

regulations, 384 F. Supp. at p. 420. .

In October of 1974 the court issued an order giving the
state the authority to regulate. off-reservation treaty fishing

for more than the conservation purposes which the court

had identified in its original decision. The court said that

WDF and WDG could restrict tribal fishing to insure that

the tribes did not exceed the catch share: provided by the

federal court, (R. ....).

“In October of 1975 the trial judge established the Fish-
eries Advisory Board as an arm of the court. The Board

was composed. of one member selected by the state, one

member selected by the plaintiff Indian tribes, and one

non-voting member appointed by the court, (R. ....). The

purpose of the Board was to promote the increased com-

munication and cooperation which the court had requested

in its original decision, 384 F. Supp. at.p. 418. The Board

had the power to consider any matter regarding the fish re-
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®... that was submitted to it by the court or by. the
parties,

In December of 1976 the court modified its order relat-

ing to the Fisheries Advisory Board. It left the composition

of the Board intact, but gave the Board a more precise role

in the promulgation and enforcement of the state’s con-

servation regulations. The court ordered that state regula-
tion of off-reservation fishing would only be valid if the

proposed regulations were first submitted to the Board 48

hours prior to the effective date of the regulation. If any

party so desired, the Board would convene 24 hours or

more prior to the effective date of the regulation. Any party

to the proceeding could immediately request a«court re-

view if dissatisfied with the Board’s recommendation, (R..

).

In August of 1977 the court issued another important

ruling which affected management jurisdiction. The court

itself made the allocations which were to prevail between

treaty and non-treaty fishermen, (R. ....). In its 1974 decision

the court had made a determination concerning the treaty

language but had not initiated an actual allocation of the

catch. The state still retained the ability to manage non-

Indians in general and Indians for conservation purposes

at off-reservation locations.

In June of 1978 the court issued a ruling which further

involved the court in the management process. At that time

the court took active control of the non-Indian fishery for

allocation purposes, (R.....). The state retained exclusive

jurisdiction over non-Indians for conservation purposes and

concurrent jurisdiction for conservation purposes over off-

reservation treaty fishing.
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4, Regional Fishery Management Councils ; ef
The Fishery Conservation and Management Act of 1976,

16 U.S.C. § 1801, et seq., hereinafter cited as “FCMA”,

created the Pacific and North Pacific Fishery Management

Councils. The Councils are state/federal institutions re-

sponsible for developing fishery management plans for

fisheries off the coasts of Washington, Oregon, and Calli-

fornia (Pacific Council) and Alaska (North Pacific Coun-

cil), 16 U.S.C. § 1852. The Councils’ authority over salmon

and steelhead fisheries begins 3 miles from the coast of the

respective states, 16 U.S.C. § 1852, and extends through-.

out the range of the fish except-when found within the

. fishery conservation zone or territorial sea of another na-

tion, 16 U.S.C. § 1812.

The Secretary of Commerce adopts final regulations im-

plementing the Councils’ fishery management plans, 16

U.S.C. § 1855, The regulations are enforced by the National

Marine Fisheries Service, and the Coast Guard, 16 U.S.C.

§ 1861. The Secretary has additional authority by virtue of

16 U.S.C. § 1856(b)(A) and (B) to preempt the: states’

management authority within three miles of the respective

coasts in fisheries which are engaged in predominately be-

yond three miles. Preemption may occur after the Secre-

tary has found that a state’s action or inaction in managing

fishery resources within three miles conflicts with the way

in which those resources are managed by a Council beyond

three miles. After the Secretary has preempted state juris-

diction, the FCMA contemplates that the appropriate

Council will then assume jurisdiction, at least until the

state's action or inaction no longer conflicts with the

Council’s management plan,.16 U.S.C. § 1856.

‘Secretarial preemption does not, however, extend to
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%.. jurisdiction for the management of fisheries resources
within the internal waters of the states, 16 U.S.C. § 1856

(b)(B). In Washington, Grays Harbor, the Strait of Juan

de Fuca, and Puget Sound are internal waters.

ow “

5. International Pacific Salmon Fisheries Commission

- The International Pacific Salmon Fisheries Commission,

hereinafter referred to as “IPSFC”, is an international

agency which was established by Convention between the

United States and Canada to manage the sockeye salmon

fisheries for the stocks of the Fraser River in British Colum-

bia. The Convention was signed on May 26, 1930, and en-

tered into force on July 28, 1937, 50 Statutes at Large 1355,

Treaty. Series No, 918. A Protocol.amending the Conven-

tion was signed on December 28, 1956 and entered into

force on July 3, 1957, 8 UST 1057, TIAS 3867. The Proto- ,

col extended the Commission’s authority to include pink

salmon as well as sockeye salmon. In 1947 the United

States enacted what was to become known as the Sockeye

or Pink Salmon Fishing Act and which now appears as 16

U.S.C. §§ 776-776f. The Act, as amended, makes it unlaw-

ful for any person to engage in fishing for sockeye salmon

or. pink salmon in Convention waters in violation of the

Convention, the Act, or any regulation of the Commission,

16 U.S.C. § T76a._

Pursuant to the terms of the Convention, the IPSFC has

extensive power to manage sockeye and pink salmon fish-

eries for stocks bound for Canada’s Fraser River. Specifi-

cally, the Convention authorizes the IPSFC to limit.or pro-

hibit the taking of sockeye and pink salmon in Convention .

waters by vessels of any nation, or on the high seas by

vessels of the ‘U.S. or Canada. Convention waters are lo-
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cated within the state. of Washington in northern a
Sound, as well as within the province of British Columbia,

and are shown in Appendix II, infra.

The Convention contemplates the development of

harvest yegulations by the Commission and directs that

fishermen of Canada and the U.S. each take 50% of the

harvestable portion of the resource. The proposed harvest

regulations are, in turn, approved by the two governments.

Until 1976 the regulations pertaining to U.S. fishermen

were then adopted and enforced by WDF pursuant to the

authority contained in RCW 75.40.060.

In 1976 the Commission’s proposed regulations contained
the following language:

“Insofar as the foregoing regulations prescribe - -the
type of gear to be used during times open to fishing

. for sockeye and pink salmon, such regulations shall be
implemented to. the extent permissible under the laws.
of the Parties.” ,

After U.S. approval, WDF adopted the proposed regula-
tions.

‘The National Marine Fisheries Service interpreted the

quoted language to mean that tribal members were en-

titled to fish in 1976 on IPSFC stocks at any time open for

fishing by any type of U.S. gear, Federal Register, Vol. 41

No. 108, pp. 22392-22393, June 3, 1976. Enforcement of

the IPSFC regulations i in 1976 was provided jointly by fed-

eral and state enforcement officers.

In 1977 the United States approved the proposed IPSFC
regulations except as they applied to treaty tribes. The

National Marine Fisheries Service utilized its authority

under the Sockeye Salmon or Pink Salmon Fishing Act and

adopted the IPSFC regulations relating to non-treaty fisher-
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®.. Federal Register, Vol. 42, No. 117, pp. 30841-30842,
June 17, 1977. The Bureau of Indian Affairs utilized its

authority in 25 U.S.C. § 2 and § 9 and adopted federal

regulations governing IPSFC fishing by treaty fishermen,

Federal Register, Vol. 42, No. 119, pp. 31450-31453, June

21, 1977. All regulations were enforced by the federal gov-

ernment. The same procedure was followed in 1978, Federal

Register, Vol. 43, No. 121, pp. 26737-26739, June 22, 1978

and No. 122, pp. 27187-27189, June 23, 1978.

:. The involvement of WDF in the IPSFC fishery has

declined dramatically since 1976. WDF did not adopt the

IPSFC’s regulations in 1977 or in 1978. In both those years

the implementation of the Commission’s regulations has

been essentially a federal activity. The Washington Su-

preme Court rendered a decision in Purse Seine v. Moos, 88

Wn.2d 799, 567 P.2d 205 (1977), which further re-

stricted WDF. The state court held that the grant of auth-

ority in RCW 75.40.060 for WDF to adopt the Commis-
sion’s regulations did not give WDF the power to expand,

diminish, or alter those regulations in any respect. Rather,

the authority empowers WDF to incorporate in its regula-

tions every provision of the IPSFC regulations and to do

ho more than that, 88 Wn.2d at p. 808.

6. Federal Agencies

Various agencies of the federal government now take an

active role in fisheries management in the Pacific North-

west. The regulations of the Secretary of Commerce imple-

ment the fishery management plans of the Councils be-

yond three miles. The Pacific Council has such a plan in

effect for the offshore salmon fishery.” The National

’ 90. Commercial and Recreational ‘Salmon Fisheries off the Coasts’ of
Washington, Oregon, and California Commencing in 1978, March, 1978.
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Marine Fisheries Service and the Bureau.of Indian Affai

adopt regulations for the IPSFC fishery for the non-Indians

and Indians respectively. Enforcement of all federal reg-.

ulations as well as of the orders of the federal district court

in U:S. v. Washington is provided by the National Marine

Fisheries Service and the Coast Guard.

7. Canada

Canadian fishery management authority is exercised by

the Fisheries and Marine Services division-of the Depart-

ment of the Environment under the provisions of the Fish-

_eries Act of Canada, Chapter F-14; Revised Statutes of

Canada (1970). Canada claims a counterpart to the U.S.

200-mile fishing conservation zone. The U.S. disclaims

authority over salmon and steelhead while in the Canadian.

zone, 16 U.S.C. § 1812.

IV. Scientific Argument

The current management system stands in the way of

effective fisheries management. In view of the proliferation

of regulators and regulations, the system is not capable in

the long run of preserving the salmon and steelhead re-

sources or accomplishing the more. complicated objectives
of maximization of the yield or allocation of the catch:

The jurisdictional defects in. the present system are eX-
acerbated by the special characteristics of the fish and the
fishermen which the system is charged with managing.

The fish are highly migratory, but uniquely vulnerable in

that they congregate in areas where they may be easily

and rapidly captured. The spawning cycle, the many dis-
tinct stocks to be protected, and the relationship in these

species “of numbers of | “spawners to. numbers of progeny,.

all serve to increase the damage from over fishing .and
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Pomplicate yield maximization and allocations among user

groups. On the other side of the equation, the fishermen are

numerous, far-flung, mobile, and efficient. A miscalculation

or delay in developing and implementing a cohesive man-

agement plan can result in catches of fish that are far

wide of the goals.

Salmon and steelhead fisheries present four special prob-

lems for resource managers. These problems relate first, to

data collection and analysis, second, to regulation of fisher-

men for conservation, yield maximization, and catch alloca-

tion purposes, third, to the mixed stock character of the

fishery, and fourth, to enforcement. Because of these prob-

lems, fragmented management authority over a common

stock or stocks distributed among multiple jurisdictions, as

currently exists, is an ineffective mechanism for managing

fisheries.”

1. Data Collection and Analysis

Salmon and steelhead management depends on the col-

lection and analysis of a wide variety of scientific data
including data relating to catch and effort. The adjust-

ments in regulations which occur while the fishery is in

progress are based on these data. The catch and effort

data must be rapidly collected from all fishermen and

must be analyzed with equal dispatch to obtain accurate

éstimates of run size: The present system is characterized

by the independent collection of catch and effort infor-

mation by a variety of entities. If the data which are col-

lected must be analyzed and transmitted among a mul-

21. Wenk, Edward Jr., 1972. The Politics of the Ocean, University of
Washington Press, p. 304. See also Alverson and Paulik, supra note 14,
at 1941-1942.
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tiplicity of institutions, the critical decisions cannot D@ |

made: in a timely fashion and interpretive and communi-

cative mistakes will occur.

2. Regulation of Fishermen

Fishing regulations are designed to achieve conserva-

tion first, and yield maximization and allocation second.
If different institutions manage different fishermen fishing

on the same stocks, the achievement of these goals will be

hindered. This will occur either because the institutions

interpret the data differently, do not agree on the goals,

or simply fail to successfully coordinate their efforts.

The key to successful management is prompt, coordinat-

ed regulation of all sources of fishing effort. If the regula-

tions are not.timely or if they do not result in control of

fishing effort in the manner expected, the goals will not be.

achieved.

One of the specific goals of fishery management is alloca-

tion of the resource among user groups. This goal is especi-

ally unattainable under. a fragmented system of manage-

ment because different user groups fish in sequence and the

earlier user groups fish on mixed stocks. In these circum-

stances the earlier fisheries must be restrained in a manner

sufficient so as to permit an escapement of each stock suflici-

ent: to meet the allocation for subsequent fisheries as well

as spawning requirements, This is nearly an impossible task

unless. the managers can make various “mid-course correc-

tions” as the different user groups harvest the incoming re-

sources. This in turn is fully possible only under. a-unified

management system.
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v.. Mixed Stocks ,

Fisheries for salmon and steelhead occur while different

stocks are mixed together. This factor presents fisheries
o

managers with a unique problem. Because the different

stocks do not tolerate the same harvesting rate, the mixed

stock fisheries must be regulated in a coordinated: fashion

and in a manner which takes into account the fisheries

which occur-after the stocks have separated so that the

overall harvest rate is consistent with management goals.

The complex and coordinated decisions required to deal

with this problem can best be accomplished by a unified

management system which can exercise control over all:

the relevant fisheries. If the management of all fisheries,

those that occur on stocks while mixed and those that

occur when stocks have separated, is not consistent, over-

and under-harvesting will occur to the subsequent detri-

ment of the stocks.

4. Enforcement

Enforcement is critical to the success of a management

regime, particularly one relating to anadromous species

which are so vulnerable to over-fishing. When each agency,

state, tribe, nation, court, regional group, or international .

body attempts to enforce its own regulations or orders

against a discrete group of. fishermen, serious problems

arise. These result from the difficulties of distinguishing

one fisherman from the next and of detecting and appre-

hending violations when they do occur. In addition, the

multiplicity of jurisdictional boundaries complicates en-

forcement.
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V. Summary of Legal Argument : f
) 1. A Unified Management System is Necessary in Order

| to Best Effectuate Treaty Rights of Both Indians and

Non-Indians. _ 8

! a. The treaty rights here under review are ones to “take
fish.” Diminution of the resource diminishes these rights.

A unified management system offers the best chance that

the resource will not be diminished. |

b. The Court may find ‘that, as a matter of law, treaty-

right fishermen are entitled to an opportunity to take a

certain percentage of the harvest. An inability to properly

allocate this opportunity will necessarily deny one group

or the other its treaty rights. A unified management system

can best accomplish this allocation.

-

c. The Court’s obligation is to determine treaty rights
and to frame relief that will implement those rights. In

order to fulfill the latter duty, the Court should take such .

steps as it can to see to the establishment of a unified man-

agement system.

2. The Court Should Give Efect to > Clearly Stated Con-
.gressional Policy with Regard to Fishery Resources

and the Environment.

7 a. The FCMA establishes a clear Congressional policy

that salmon and. steelhead should be conserved.

b... The Court should heed this Congressional policy. in

framing its decision in this case.

-¢. The FCMA also contains policy. language favoring
, unified management systems.

| 3. This Court Has Recognized a Judicial Duty to Con-
, serve Renewable Fishery Resources.

“~a. States have a common law duty to manage. wild game

: and fish asa public trust for the benefit of the people.
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%, This duty requires that the salmon and steelhead re-
sources in the case area be managed so as to ensure their

preservation.

c. This Court, in a number of cases, has implicitly recog-

nized a judicial responsibility, in the nature of the public

trust duty, to conserve renewable fishery resources.

d. These cases are clear precedent for the Court to take

such steps as possible toward establishment of a unified

management ‘system in order to preserve the salmon and

steelhead resources.

VI. Legal Argument

‘This section will discuss why, as a matter of law, this

‘Court should seek the establishment of a unified manage-

ment system.

1. A Unified Management System is Necessary in Order
’ to Best Effectuate Treaty Rights of Both Indians and

Non-Indians

The District Court and the Ninth Circuit have held that

the treaties to be construed in this case represent a grant

of rights from the Indians to the settlers and their descen-

dants, and a reservation of rights not granted, 384 F. Supp.

at p. 331, and 520 F.2d at p. 684, both quoting with ap-

proval United States v. Winans, supra.” In each case the

right was, by the words of the treaties, one to “take fish”.

Whatever judicial gloss may be placed on these words, the

Indians’ and the non-Indians’ rights to “take fish” can be.ex-

ercised only so long as there are fish to take. If, as a result of

mismanagement, the salmon resource is rendered extinct,

22. For purposes of the argument herein being made, it is irrelevant

whether the non-Indians have a “right” to take fish or, as the District

Court in this. case found, only a a “privilege which may be granted,

limited, or withdrawn by the state . . .” 384 F. Supp. at p;- 332.
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the net sum of the treaty rights of Indians and onde

would be extinguished, Analogously, diminution of the re-.

source diminishes the net sum of treaty rights. The Institute

has argued in previous sections that the structure of the

management system is crucial to the conservation of the re-

source. A unified management system offers the best chance

that the salmon or steelhead stocks will not be rendered

extinct or greatly diminished due to management errors

and thus the best chance that the treaty rights of both

Indians and non-Indians can be implemented. _

FR

The Institute has also argued that the allocation .of the

harvestable yields of the salmon and steelhead among user

groups can best be accomplished by a unified management

system. It is possible that this Court will find that, as a

matter of law, treaty right fishermen are entitled to an

opportunity to take a certain specified percentage of the
available harvest. In these circumstances, an. inability of

the management system to allocate this opportunity. prop-

erly will necessarily deny one group or the other its fishing
i ights. *

Viewed in. this light, a unified management system is
necessary in order to best effectuate the treaty rights of.

all _persons. fishing for salmon and steelhead in the case
area. This Court’s fundamental obligation. in this litigation
is to determine what those treaty rights are and to frame

relief for the parties that will serve to implement those

rights. In order to properly fulfill this duty, this Court

should take such steps as it can to see to the establish-

ment of a unified management system:
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% The Court Should Give Effect to Clearly Stated Con--
«

gressional Policy With Regard to Fishery Resources and

the Environment

. The FCMA establishes a very strong and clear Congres-

sional policy that anadromous species which spawn in U.S.

waters should be conserved. Section 2 of the Act, 16 U.S.C.

§ 1801, provides in pertinent part as follows:

“(a) FINDINGS.—The Congress finds and declares the

following: °

(1) The fish off the coasts of the United States, the
highly migratory species of the high seas, the species

which dwell on or in the Continental Shelf. apper-

taining to the United States, and the anadromous

species which spawn in United States rivers or estu-
caries, constitute valuable and renewable natural re-

sources. These fishery resources contribute to the food
supply, economy, and health of the Nation and pro-

vide recreational opportunities.

s ” *

(5) Fishery resources are finite but renewable. If
placed under sound management before overfishing
has caused irreversible effects, the fisheries can be

_ conserved and maintained so as to. provide optimum
' yields on a continuing basis.” (Emphasis added. )

These words in the legislation embody the Congress’s

unmistakeable concern that the resources which are the

subject of this litigation be “conserved and maintained”.

In addition, they indicate the Congress’s belief that such

conservation and maintenance is possible if the fishery

resources are “placed under sound management.”

Although the FCMA is perhaps the clearest expression

of national policy with regard to salmon and steelhead

conservation, the National Environmental Policy Act of

1969, 42 U.S.C. § 4321 et seq., and the Endangered Species
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Act of 1973, 16 U.S.C. § 1531 et seq., also express clea®

Congressional policies in favor of resource conservation.

The Court, in resolving this dispute, is thus confronted

with a Congressional policy that the salmon and steelhead

resources are to be conserved. This Court may take judicial

notice of federal statutes, St. Louis, I.M. & S.R. Co. v. Star-

bird, 243 U.S. 592 (1917); Missouri, K & T.R. Co. v. Wulf,

226 U.S. 570 (1913); Spokane Falls & N.R. Co. v. Ziegler,

167 U.S. 65 (1897), and in particular public policy as

stated in federal statutes, Helvering v. Sabine Transp.

Co., 318 U.S. 306 (1943); United States v. Darby, 312

U.S. 100 (1941). Since the Court’s ruling in this case will

inevitably have a significant impact on resource conserva-

tion, the Court ought to heed the clear expressions of Con-

gressional policy on this issue in framing its decision.

The FCMA also contains policy language which bears

directly on the management issue. Section 301 of the Act,

16.U.S.C. §, 1851, sets forth “national standards for fishery

conservation and management.” One of the national stand-

ards enunciated is the management of each stock of fish as

a unit throughout its range. Section 301 provides i in part as

follows: .

“(a) IN GENERAL—Any fishery management plan
prepared, and any regulation promulgated to imple-

ment any such plan, pursuant to this title shall be con-
' sistent with the following national standards for fish-
ery conservation and management;

, * * *

(3) To the extent practicable, an individual stock
of fish shall be managed as a unit throughout its
range, and interrelated stocks of fish shall be man-

aged as a unit or in close coordination.” (Emphasis
added. )
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% A unified management system for the salmon and steel-
head resources involved in this litigation would be. con-

sistent with and a substantial step towards fulfilling this

declared national standard of managing the fish as a unit

throughout their range.

3. This Court Has Recognized a Judicial Duty to Con-
serve Renewable Fishery Resources

In the landmark case of Geer v. State of Connecticut, 161

U.S. 519 (1896), this Court first clearly articulated the au-

thority of the several states with regard to wild animals. The

case concerned whether the state of Connecticut had the

legal authority to regulate the interstate transportation of-

wild game killed within its borders. In deciding this ques-

tion in favor of Connecticut, the Court found that wild game

is a “common property’ owned by the states which the

states have the right to regulate “as a trust for the benefit

of the people”, 161 U.S. at p. 529.

The concept that wild animals and fish are “owned” by

the states has been rejected by this Court in a series of

cases in which states have attempted to rely on ownership

to justify regulation of fish and wild game in a manner

found to be inconsistent with the Constitution or federal

legislation.” However, the concept that the state must exer-

cise it regulatory authority as a public trust for the benefit

of the people has never been seriously challenged. It is ac-

- cepted law in the state of Washington, State ex rel. Camp-

bell v. Case, 182, Wash. 334, 47 P.2d 24 (1935); State ex

rel. Bacich v. Huse, 187 Wash. 75, 59 P.2d 1101 (1936).

23. Toomer v. Witsell, 334 U.S. 385 (1948); Takahashi v. Fish and
Game Commission, 334 U.S. 410 (1948); Douglas v.. Seacoast Products,

Inc., 97 S.Ct. 1740 (1977).
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The public trust doctrine received support in a receiN mS
District Court case, State of Maryland, Dept. of N. Res. v.

Amerada Hess Corp., 350 F. Supp. 1060 (D. Maryland

1972). This case concerned whether the state of Maryland

could maintain a common-law action against a defendant

tanker corporation and others for damages for pollution of

state waters and consequent injury to natural resources. In

finding that the state had standing to bring this suit, the

court at p. 1067 quoted with approval from Justice Frank-

furter’s concurring opinion in Toomer v. Witsell, supra:

“A State may care for its own in utilizing the: boun-

ties of nature within her borders because it has tech-
nical ownership of such bounties or, when ownership
is in no one, because the State may for the common

good exercise all the authority that technical owner-
ship ordinarily confers. 334 U.S. at 408, 68 S.Ct. at
1168.”

The court then went on as follows:

“It is just this ‘technical ownership’ that the State
of Maryland has in its waters that gives it the legal

- right to bring suit on behalf of the public in order to
serve the ‘common good’ of its citizens. The conclu-
sion seems inescapable to this Court, that if the State
is deemed to be the trustee of the waters, then, as
trustee, the State must be empowered to bring suit
to protect the corpus of the trust—i.e., the waters—
for the beneficiaries of the trust—i.e., the public.”

The public trust doctrine requires government to exer-

cise its control over renewable resources for “the common

good.” The common good requires the preservation of the

salmon and steelhead resources in the case area. Failure to

manage these resources so as to ensure their preservation

under present circumstances would be a clear breach of

government's duty to its citizens. oe

The public trust doctrine has been couched by the
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%... as a duty of the various states since these have been
, the governing units with the authority to regulate the fish

and wild game in these cases. However, the courts im-

plicitly have recognized that a duty to conserve applies to

their judicial ‘activities as well. In fact, this Court has. in

several important cases recognized a responsibility on its

part to give heavy weight to resource preservation. It

should be noted that in none of these was the Court deal-

ing with any legislative enactments favoring preservation.

The first of these cases is New York ex rel. Kennedy v.

Becker, 241 U.S. 556 (1916). This case involved Indian

treaty fishing rights. The Seneca Nation. in 1797 entered

into a treaty with one Robert Morris, ceding certain land

to him, “his heirs and assigns forever.” The grant reserved

to the Seneca nation and its heirs “the privilege of fishing

and hunting on the said tract of land hereby intended to be

conveyed.” Three Seneca Indians were arrested for fishing

off their reservation but on the ceded. land in a manner

contrary to the conservation laws of the state of New York.

The Indians sought a writ of habeas corpus, arguing that

the terms of the treaty created dual sovereignty to govern

fishing activities on the ceded land. The Court rejected

this argument, holding that the state had authority to

regulate fishing on this property.

We wish to draw attention not to this result, but to the

reasoning by which the Court reached it. The Court essen-

tially reasoned that interpretation of the treaty to require

dual sovereignty was unacceptable because such a result

would destroy the resource. That is, the Court recognized

a clear obligation to protect the resource even though this

issue was not directly before the court nor mandated at the

time by applicable federal law.
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Chief Justice White, writing for the Court, put the ng?
ter as follows at p. 563:

“It is said that the state would regulate the whites
and that the Indian tribe would regulate its mem-

bers, but if neither could exercise authority with re-
spect to the other at the locus in quo, either would be
free to destroy the subject of the power. Such a dual-

ity of sovereignty, instead of maintaining in each the

‘essential power of preservation, would in fact deny

it to both. . . . We do not think that it is a proper
construction of the reservation in the conveyance to
regard it as an attempt either to reserve sovereign
prerogative, or so to divide the inherent power of
preservation as to make its competent exercise im-
possible.”

Kennedy v. Becker is also the only case which the Insti-

tute has discovered in which this Court has expressed an

opinion on the ability of a non-unified management system

to ensure preservation of fishery resources. The Court be-

lieved that division of the power of conservation would

“make its competent exercise impossible.” The Institute

believes the same is true today, and suggests that Kennedy

v. Becker offers an excellent precedent for a similar con-

clusion from the Court here.

The Court has recently been called upon. to resolve

disputes in three related cases in which, like Kennedy v.

Becker, the issue was the authority of states to regulate

fishing by Indians guaranteed the right by treaty to fish

“at all usual and accustomed places, in common with

the citizens . . .” Puyallup I, Puyallup II, Puyallup III,

supra. This Court in these cases consistently held that

the states have the authority to regulate treaty right fishing

in non-exclusive areas as necessary and reasonable for con-

servation. It is instructive to note that in similar cases the

Court has held that state regulation for other purposes,

+‘
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ch as the collection of a license fee, is impermissable, .

Tulee v. Washington, supra.

“Once again, we wish to call attention not so much to

the holdings themselves as to the reasoning the Court

employed. The Puyallup cases involve interpretations of

treaty rights between sovereigns. The treaty makes no

reference to resource conservation, but the Court in each

case has interpreted treaty rights so as to assure preser-

vation of the résource. Although never stated explicitly,

what the Court has consistently done is recognize and

give effect to a perceived duty to conserve the renewable
fishery resources which were the subject of those disputes

as-well as the present proceedings. For all of the reasons

already stated above, we believe this duty is correctly

perceived,

The present controversy before this Court presents an
opportunity for the Court once again to recognize and
give effect to an important resource conservation issue.

We submit that the judicial reasoning in the treaty rights

cases which this Court has previously resolved provide an

overwhelming basis for the Court in this controversy to

take such steps as necessary to establish a unified manage-

ment system in order to best ensure preservation of the

salmon and steelhead resources.
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AT. —

VII. Conclusion So &
The Institute has argued that the current balkanized

system for management of the salmon and steelhead re-

sources of western Washington is inadequate. In part as

a result of the lower court decisions in this case, manage-

ment authority is spread among too many entities. As.a

result, the system is incapable of ensuring the preservation

of the resources, optimization of yields, or allocation of the

catch among user groups.

It is admitted that preservation of the salmon and steel-

head resources, optimization of yield, and allocation are

ancillary issues in this litigation. Nonetheless, they bear

directly upon the treaty rights which are the fundamental

issue before the Court. In addition, preservation of these

resources is of itself a matter of great importance and one

that this Court has recognized and given great weight to

in past rulings.

The Institute has attempted to demonstrate that a uni-

fied managament system is essential in order to achieve

the management goals of resource preservation, yield max~

imization, and user group allocation. Full realization of

such a management system goes beyond the bounds of

this litigation and the duties of the Court. It is undoubt-

edly true that the Court could seek to remedy the institu-

tional fragmentation that has resulted in part from the

lower court decisions by confirming greater authority in

the District Court to oversee and manage the fisheries.

This is an unnatural role for the judiciary, and one to

which it is not well-suited. The Institute agrees with Judge

Burns in his concurring’ opinion in the Ninth Circuit’s

ruling in U.S. v. Washington: .

“Although I recognize that district judges cannot
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% escape their constitutional responsibilities, however
_ =. unusual and continuing the duties imposed upon them,

I deplore situations that make it necessary for us to
- become enduring managers of the fisheries”, 520 F.2d

at p, 693.

Creation of a unified management system for salmon

and ‘steelhead resources is a task for the United States

Congress. There is no question but that this Court has

the right to request that Congress legislate on this matter.

Given, however, that a unified management system is a

necessary condition to resource preservation and other

management goals, and given that these goals are inti-

matély bound up with the treaty rights -here under liti- |

gation, the Institute submits that the Court has a duty to

urge upon the Congress that it establish a unified manage-

ment system for the fishery resources here being disputed.

This: Court can make an indispensable contribution by

_ informing the Congress of the importance of such action

from the Court's unique judicial perspective.

- The Institute offers the following principles which the
_ Court.might use in requesting Congressional action:

_ L. The management system should have the capability

to rapidly collect and analyze statistical information in-

cluding catch and effortdata from all fishermen exploiting

the: resource.

2. ‘The management system should be capable of making
coordinated decisions for regulating the activities of all
fishermen and should have the authority to conserve the

resources, maximize the yield, and allocate the permissible

catch amiong-user groups in.a fair and equitable manner
according to law. .

3. The management system should be able to make
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rapid and timely adjustments to regulations while ag
run and each fishery are actually in progress.

4, The management system should have the ability to en-

force decisions and regulations with regard to all fishermen.

Respectfully submitted,

J. Carl Mundt

Henry H. Happel III

Munpt, MacGrecor, HAPPEL,

FALCONER & ZULAUF

Counsel for Amicus Curiae

Seattle, Washington

November, 1978
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Ocean distribution of chinook salmon from tributaries emptying into the Gulf

of Alaska and from waters of Washington, Oregon, and California.
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Alaska and from waters of Washington, Oregon, and California.

I30°E (40°F (50°E (60°E 17O°€E taoe i79°w i6o°w isorw 140°w 130°w t20°w

RY a ALASKA

60°N}— Oval - —-{60°n

BERING SEA

¥ ‘s
. , » BC

yf

ae 7] Yj

SO*N Wf, —{s0°N
WA

ORE

40°N ——140°R

ECA

000468



Document disclosed under the Access to Information Act

. . . Document divulgué en vertu de Ia Loi sur l’accés a l'information
. ‘ Ocean distribution of pink salmon from tributaries emptying into the Gulf

of Alaska and from waters of Washington.
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Ocean distribution of chum salmon from tributaries emptying into the Gulf
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* ’ Ocean distribution of sockeye salmon from tributaries emptying into the Gulf

of Alaska and from waters of Washington and Oregon.
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Ocean distribution of steelhead trout from tributaries emptying into the Gulf

. of Alaska and from waters of Washington, Oregon, and California.
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Spawning grounds of chinook salmon in Washington coastal waters (spawning

areas shown by black lines along rivers).
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Spawning grounds of pink salmon in Washington coastal waters (spawning

areas shown by black lines along rivers).
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Spawning grounds of sockeye salmon in Washington coastal waters (spawning

areas shown by black lines along rivers).
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Spawning grounds of chum salmon in Washington coastal waters (spawning

areas shown by black lines along tivers).
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Spawning grounds of coho salmon in Washington coastal waters (spawning

areas shown by black lines along rivers).
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U.S. DEPARTMENT OF CGMINMERCE

1700 Westlake Avenue North

Seattle, Washington 98109

Lorry Nakatsu

Executive Director, PIMC ©

Edward D. Evans, Jr. SEE.
Northwest Regional Counsel.

U.S. v. Washington and AssociatedSupreme Court Review of

Cases -

Soictemblicetes
~Sai4y

National Qceanic and Atmospheric Administration

The Pacific Fishery Management Council will be interested to know that the
-Supreme Court has accepted review upon petitions for writs of certiorari

of U.S. v. Washington and associated cases. The scope of the review,

I suspect, will be on the issues presented in the attached document.

Pending review, the rulings of the lower courts continue to be the

applicable law,

decision from the Supreme Court.

but the Council will have to be aware of a pending

Court until sometime next year.

Enclosure (as noted)
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INDIANS

No. q | State of Washinet&n v.
Washingtor ¢ Commercial Passenger Fishing

«selVv

¢ HinPGclaw (Wash SupCt, §8 Wn2d 677 and
§9 Wn2d 276):

Washington State Department of Fisheries

regulations, adopted in response to federal court

decision holding that treaties between Endians

and U.S. gave tribes right to take certain percent-

age of fish in certain coastal streams, that ree

duced daily salmon limit for sports fishermen

violate Equal Protection Clause: reeulanons that
violate Equal Protection Clause are not validated

by fact that they inyplement terms of treaty; di-

rector of State Departinent of Fisheries docs not

have authority to apportion fish to canforny to

federal court decision interpreting Indian treaty

as requiring granting of more than 50 percent of

harvestable fish to .028 percent of population,

Questions presented: (1) Do treaties exccuted

by U.S. with certain Indian tribes require state
fishery management agencies, in absence of au-

thorization under state law, to restrict fishing by

non-Indians ia order to provide specified number

or percentage of fish fo Indian descendents of

Signatories to treaties? (2) Is Washington Soue

Supreme Court determination that such alloca.”

tion of fish is beyond authority of state agencies

matter of state or federal flaw? (3) Can federat

district court, in interpreting treaty language—

“sight to fish at usual and accustomed grounds

and stations in common with all citizens’'—re-

quire that Indian fishermen be catitted to all fish

they desire for subsistence and ceremonial use,

all fish harvested on reservation, plus 50 percent

additional harvest and empower or rentire

agencies, officers, and emplayces to effce-

iate such division of resource? (4) Does special

allocation of fish to treaty Indians who are U.S.

citizens and reduction in available fishery for

other U.S. citizens constitute violation of Equal

Protection Clause and prohibition against grant-

’ ing of special privileges and immunities? .

No. 78-119. State of Washington v. U.S.

‘Ruling below (CA 9, 573 F2d 1123 and $73
F2d 1118):

Federal district court order that, in order to~

enforce Indian treaty rights, apportioned -be-

tween treaty Indians and others right to take fish

_docs not violate cqual protection rights of non-

indian fish catchers; district court did not abuse

‘its discretion in ordering allocation, between

~ tveaty and nontreaty fishers, of opportunity to

"takefish. ot ,

.° Questions presented: (1) Do Indian treaties re-

quire allocation of £0 percent of harvestable fish

to treaty Indian fishermen? (2) Do Indian treaties

mandate allocation of harvestable fish between

Indian and non-Indian fishermen when hey both

have opportunity to participate in fishery on

nondiscriminstory basis? (3) Does district court's

equitable power in conjunction with treaty pro-

visions permit allocation of fishery resource

Ddetween Indian and non-Indian fishermen when

they both have opportunity to participate in

fishery on nondiscriminatory basis, and ifso, has

court execeded those powers by its snecific 50

percent allocation formula and implementing

stars? (4) Docs allocation of specific number or

{ ntage of fish to treaty Indians, who are
ctazens, and reduction ar pretibition on com.

meicial fishing by other citizens constitute denial

of equal protection of violation of prohibition

against prasting special privileyes and immuni-

ties? (8) If Indian treaties mandate allocation of

harvestable fish to indians, does U.S. 7Caniada

Convention of 1917 supersede that requirement
ee eg co i ‘

tion of equitable powers by court?

Documentdisclosed under th AcdéssbAinformation Ag

sion? (6) Do tndian treaties, or camodstnistietnauntué en vertu de Ia Loi stir ’'accés & l’informdtion
grant Indians immunity from enfercement of

IPSFC regulations? (7) Can district court assume

control of management of fishery resource

within Washington state waters?

No. 78-139. Puget Sound Gillnetters Assn. v.

U.S. District Court for Western Washington,

Ruling below (CA 9, 573 F2d 1123):

Federal district couct that allocated fishing

rights on non-reservation land to provide trealy

fishers with 45 percent and nontreaty fishers with

55 percent and included fish caught in close-in

ocean waters in estimate of total opportunity

available to nontreaty fishers did not abuse its

diserction and, because allocation is not among

indistinguishable mass of citizens but between

two quasi-sovercigas, cach claiming undivided

half-interest in quasi-cotenancy, court did not

deny cqual protection lo anyone; district court's

order binds individual fishers and fishers” asso-

ciations who, although not parties to htination,

arc in privity with state, which is party. ;

Questions presented: (1) Is district court

judge's interpretation of treaty kinguage correct,

and, if not, is injunction issued pursuant to that

interpretation invalid? (2) Is individual who con-

ducts business in state in such privity fo that state

that court may directly enjoin citizen withaut his

being party or participant.in cause of achon in

which state is party? (3) Assuming privity, if ine

junctive order is sought awstinst individual, is that

individual entitled to notice of and participation

in hearing prior to ils issuance? (4) Are Indian

treaties non-self-exceuting: and non-justiciable,

thereby precluding jucicial implementation? (3)

Did district court judge exceed his authority by

ordering Departinents of Commerce and Trans-

portation to involve themselves in Management

of Puget Sound salmon when executive branch

has no statutory authority ta do so? (6) Is alloca-

tion of over 50 percent of salmon resource to less

than one percent of population of state of alloca-

tion of over 80 percent of commercially har-

vested salmon to Iess than 17 percent of cam-

mercial fishermen abuse of discretion in utiliza-

Cortiorarl Granted

77-983 Washington v. Wash. State Commer-

cial. The petition for a writ of certiorari is:

"granted. The case is set for oral argument in tan-

dem with Washington v. United States, No. 78-

119 and Puget Sound Gillnetters Assn. vo

U.S.D.C. for W.D. Washington, No. 78-139.

78-119 Washington v. U.S.; and

78-139 Puget Sound Gillnetters Assn. v. USDC
WD Washington.

The petitions for writs of certiorari are

granted. The cases are consolidated and a total
of one hour is allotted for oral argument. The

cases are set for oral argument in tandem with
Washington v. Washington State Commercial

Passenger Fishing Vessel Assn., No. 77-983:
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QUESTIONS PRESENTED BY THE STATE

Do the Indian treaties require an allocation of 50% of the

- harvestable fish to treaty Indian fishermen?

ra .

Do the Indian treaties mandate an allocation of harvestable

fish between Indian and non-Indian fishermen when they both

have an opportunity to participate in the fishery on a non--
discriminatory basis? .

Does the district court's equitable power in conjunction with

treaty provisions permit an allocation of the fishery resource

between Indian and non-Indian fishermen when they both have

an opportunity to participate in the fishery on a nondiscrim-

inatory basis? If so, has the court exceeded those powers

by its specific 50% allocation formula and implementing orders?

Does an allocation of a specific number or percentage of fish

to treaty Indians, who are citizens, and a reduction or prohi-

bition on commercial fishing by other citizens constitute a

violation of the Constitutional doctrines of equal protection

or the prohibition against granting special privileges and

immunities?

If the Indian treaties mandate an allocation of the harvestable

fish to Indians, does the Uniited States/Canada Convention of

1937 supersede that requirement for the fish harvest which is

subject to the jurisdiction of the International Pacific Salmon

Fisheries Commission?

Do the Indian treaties, or can the United States District Court,

grant Indians an immunity from the enforcement of IPSFC regu-

lations?

Can the United States District Court assume control of the man-

agement of the fishery resource within Washington state waters?
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. Whether the State of Washington must manage and regulate its

Whether this Court should grant certionari before judgment
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- QUESTIONS PRESENTED BY THE UNITED STATES

Whether treaties guarantee Indian tribes in the State of

Washington an opportunity to harvest up to one-half of

any run of fish that normally would pass through the tribes'

usual and accustomed off-reservation fishing stations, with

adjustments fortribal subsistence and ceremonial fishing

(both petitions).

Whether, in light of the State of Washington's failure to

adopt regulations permitting Indian fishermen to harvest

their treaty share of fish, the district court properly

exercised its discretion by allocating the salmon harvest

equally between treaty and non-treaty fishermen (with ad-

justments for tribal subsistence and ceremonial fishing)
and enjoining the State from interfering with the court's

allocation (both petitions).

Whether, in light of the State of Washington's unwillingness

or inability to prevent its non-treaty fishermen from en-

croaching on the fishing rights of treaty Indians, the district

court properly enjoined state-licensed non-treaty fishermen

from harvesting salmon in excess of their allocated share

(both petitions).

fisheries in such a manner as to ensure that federally-

guaranteed treaty fishing rights are protected, notwith-

standing the absence of any state statute specifically

authorizing enforcement of Indian fishing rights (both

petitions).

in the court of appeals to review an order of the district

court which presents the same issues that are before this

Court in the petition for review of the Washington Fishery

case but which constitutes the enforcement order presently

in effect (Pet. No. 78-139 only).

Whether the court of appeals correctly concluded that the

matters at issue in the International Fishery Case are now

moot (Pet. No. 78-119 only).
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. Fish and Wildlife Service of

_resolve \ what has come to be

By STEVE FORRESTER

’ For The Daily Astorian

._ WASHINGTON — It’s

highly appropriate that Don

Bonker and John Dingell

spent a recent weekend

dipping their fishing lines into .

one of the streams of the

State of Washington.

Fish certainly dominated -perhapsbyJune. 4.

the conversation of the two.

congressmen, but it probably

wasn’t about fish they did or - : Mercha nt’
did not manage to land. °

Dingell, who represents’ a
suburban Detroit, Mich.,

congressional district, ‘is °
going to have a lot to Say | ” by: -otherTM members-..of the:

“of

state’s:” fish? Republican Joel. Pritchard*,,among.,
about resolution’

Washington

Congress: ‘ Bonker,”

represents © Washington’ s-
Third Congressional District,

role in drafting such fishing -
legislation...

’ The Bonker-Dingell fishing’ |
‘trip provided ~ the: sort of.
extended informal:. con-

versation which congressmen...

are unaole to accomplish :

here in Washington. It's the

kind of prolonged discussion.

, ‘that’s essential for doing
? .. business.

Fishing “has been. a “con- J
troversial ‘matter -in.

Washington state since 1974,

‘when federal Judge George

Boldt of Tacoma, acting ina

suit filed by the U.S. on behalf

_ of various Indian tribes, ruled

the state had been violating

‘treaties signed by the Indians
and the federal government

. ‘in 1854 and 1856. Boldt told the:

; state to assure that the In-_

dians had an opportunity to .

'. harvest up to half of any run |

.. Of fish that normally would |. :

pass. through the tribes’ off-"-

on Feservation fishing stations, |} >

. in addition to the fish caught |:

on reservations for sub-

* Since that decision, the-

the Department of the In-

terior has spent an inordinate |

amount of .its budget

supervising fishing in the

state of Washington, with

Judge Boldt playing anactive

day- “to-day rolei in running the
season,

- But 1979 promises to be full | -
of developments which may

a

"- problems during the’ next.:: and Democrat: Norm: Dicks:
* who and" probably: by -the ‘state’s~sent to: the: various fishing |

”congressmen, . _Al. Swift and’.purse ‘seiners,,.
intends to play an important:*. Mike. Lowry...

(eo me ae erry Tat 7

sh! Ahi

rs
=

~ known as the “Boldt issue."*> 7

pe Access,

t div

pa tPUp
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Magnuson, D-Wash., will operators, sports fishermen

sponsor legislation in the andthe Indians.

Senate. Art Martin, Bonker’s

Dingell enters the picture fishery specialist, describes
as a very influential member the three aims of the

_of the Merchant Marine and legislation.

Fisheries Committee. Infact, | ‘‘Providing as much fish
’ he has the seniority to be the for each fishing group as is

chairman of that committee, possible is the main aim,’

‘ but chooses instead to. be says Martin. “A fish

chairman of the Energy and enhancement program would

Power Subcommittee. In- jnclude a well-financed

“Marine .and_ cidentally,inthatcapacityhe research and development

’ Fisheries’ Committee,’: will will pass on the Northwest. program and would involve |”

“introduce, legislation. aimed:“energybill next year. me cleaning up the stream en-
at Washington’ s fishery“:~” Bonker's staff is preparing vironment. : ,
“problems.” He will be joined. what. they call a ‘talking ~ “A second aim “would be

draft’’ of a fishery bill. The - capitalization money for the

aor draft will .be- circulated “fishing flect that would make
“members of. the” “money or fishing equipment

Washington delegation | ‘and . available. to fishermen, in-~j
"cluding the Indians.” =~ - ~

But how would legislation
gillnetters, address the .central issue

trollers,,- charter. boat... which Judge Boldt’s decision

Recently the Supreme

Court agreed to hear appeals -

of the various Boldt cases.
Briefs in the case are due at

the Court by midJanuary;

_ argument will probably occur -

‘during the spring, with. a.
.. decision. to. be ‘delivered

Meanwhile, Bonker, who is
a member of the House .

“state's: delegation, including:

two ‘new’ ‘Democratic’ ‘interest groups in the state:

Sen. _Warren:.’

—er

ia gformya pi fdien .

pied ia shy ation

3

raised — the mandate for a

50-50 allocation of fish bet-

ween Indians and whites?

“The Indian is at the end of

the fishing chain mght now,

on the rivers,’’ says Martin.

“So management people

have to move the fish past the

‘other groups to get them to:

the Indians. When fish supply ._

“isup,that’sokay. ~

“ “What we'd like to see is"

’ the Indians geared up to.

ts compete in equal opportunity

', fisheries. with the rest of the.

. fishermen,”: adds.- Martin. ©

“Hence, money raight be.

made available for buy-out of

voluntary basis. That=

+: equipment - might :-then- be -

. made available to the- Ine.
_dians, . toe,

_ “Instead of curtailing non-
"Indians to supply the Indians .

- fishing equipment. on a.

with fish, we'd like to soup up

the Indians to compete ona

_ equal opportunity basis.”

A third zim of legislation

would be to declare steelhead

a game fish, as opposed to a

commercial fish. ‘‘The
steelhead harvest has fallen

off. dramatically since the

Boldt decision,” says Martin.

“There were 30,000 steelhead

* taken out of the Columbia
“River last year. You -can’t

take that many out. Steelhead

_ was, - once strictly a game
fish’ 2.

Whatever form ‘Bonker’s
bill takes, a lot waits upon the

Supreme Court decision in

-the Boidt case. An aide (o

: Rep... Pritchard . . predicts:

“Nothing will be reported out
_ of House committee until the.

court | decides - the Boldt

ease! 22 A
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The Boldt abaeCision Fas Baer % een anPek
States Supreme Courthas—on Or j “the resolution
of the fisheries aifficulties “which the decision has created.
The approach to the issue which the Court will take is not

known to us at this time, although it will be of paramount

importance if the Pacific Northwest Fisheries are to be returned to a

stable and manageable state within the near future. A simple re-

affirmation of the Boldt decision would probably not be of direct

immediate assistance while an expanded review of Native Rights would

also be of limited immediate benefit to fisheries issues.

2. Concurrent with the Court review, we understand that inter

alia Senators Magnuson and Jackson and Representative Bonker are

considering suitable legislation to resolve or mitigate fisheries

issues created by the Boldt decision. The legislation would be

presented once the Court has made its decision and a need for legis-~-

lative action has been perceived. Again, we do not know the content

of this proposed legislation, its current stage of preparation or

the manner in which it will be presented.

|

|

3. Although it is not possible to predict when the Boldt

decision issue will. be resolved, there is optimism in our area

that its resolution can be accomplished prior to the commencement

of the 1979 fishing season.

4, We have enclosed for your information copies of (a) a

press clipping from the Daily Astorian, Astoria, Oregon, concerning

Representative Bonker's proposed legislative action; (b) a list

of questions raised to the Supreme Court by the State and the Federal

authorities concerning the Boldt decision; and (c) a brief of amicus

curiae to be filed with the Supreme Court by the American Institute

of Fishery Research Biologists.

5. The Institute is an international association of professional

ee ed
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Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur l’accés a l'information

fisheries scientists and managers from both the private and

public sector. (Donald R. Johnson, Regional Director, National

Marine Fisheries Service and Professor Donald L. McKearnon,

Institute for Marine Studies, University of Washington, and

Department of State representative for various fishery negotiations

are both members of this professional institute.) The amicus

- brief seeks to inform the Court of:

(i) the complexity and delicacy of management of

the salmon and steelhead resources;

(ii) the existing management institutions and techniques;

(iii). the various legal precedents which have a bearing

on the case; and

(iv) the Institute's concerns for the future preservation

‘and management of the fishery resource.

6. Because of the importance of the fishing industry in our

territory and the political, economic and social questions which

the Boldt decision has raised in the Pacific Northwest, our interest

in the Boldt saga remains high and we should appreciate being kept

abreast of the issue as it unfolds at the national level.

Also enclosed is a copy of a letter from Edward D. Evans to

Lerry Nakatsu dated November 1, 1978, which we have just received.

The letter concerns the Supreme Court review of U. S. v. Washington
and associated cases.
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U.S. DEPARTMENT QF CGRINIERCE

National Gceanic and Atmospheric Administration

1700 Westlake Avenue North

Seattle, Washington 98109

November 1, 1978 °

To: Lorry Nakatsu

Executive Director, PFMC

Fron: Edward D. Evans, Jr. SEE
7 Northwest Regional Counsel .

Subject: Supreme Court Review of U.S. v. Washington and Associated

Cases

The Pacific Fishery Management Council will be interested to know that the

Supreme Court has accepted review upon petitions for writs of certiorari

of U.S. v. Washington and associated cases. The scope of the review,

I suspect, will be on the issues presented in the attached document.

Pending review, the rulings of the lower courts continue to be the

applicable law, but the Council will have to be aware of a pending

decision from.the Supreme Court. I do not expect a decision from the

Court until sometime next year.

Enclosure (as noted)

ct
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er

G *
% ie A,
2 4 ae

“er a



- Review Granttd «
. 

.

“INDIANS
No. 77-983. State of Washinetin v.

Washingt tate Commercial Passenger Fishing
Veesel AS

( sling below (Wash SupCt, 88 Wn2d 677 and
89 Wn2d 276):

Washington State Department of Fisheries

regulations, adepted in response to federal court

decision holding that treatics between Indizns

and U.S. gave tribes right to take certain percent-

age of fish in certain coastal streams, that re-

duced daily sation limit for spozts fishermen

- violate Equal Protection Clause; reeulanons that

violate Equal Protection Clause are not validated

by fact that they implement terms of treaty; di-

rector of State Deparntinent of Fisheries does not

have authority to apportion fish to canform to

federal court decision interpreting Indian treaty

as requiring granting of more than 50 percent of

harvestable fish to .028 percent of population.

Questions presenicd: (1) Do treaties executed

by U.S. with certain Indian tribes require state

fishery management agencies, in absence Of au-

thorization under state law, to restrict lishing by

non-lndians in order to provide specitied number

or percentage of fish to Indian descendents of

Signatories to treaties? (2) [sy Washington Stuc

Supreme Court determination that such alloca.”

tion of fish is beyond authority of state agencies

matter of state or federal Jaw? (3) Can federal

district court, in interpreting treaty lanyuage—

“sieht to fish at usual and accustomed grounds

and stations it common with all ciuzens’’—re-

quire that Indian fishermen be entitled to all fish

they desice for subsistence and ceremonial use,

all fish harvested on ceservation, plus 50 percent

- additional harvest and empower or renuire

agencies, officers, and employces to effec-

(uate such division of resource? (4) Does special

allocation of fish to treaty Indians who are U.S.

citizens and ecduction in available fishery for

other U.S. citizens constitute violation of Equal

Protcction Clause and prohibition asainst grant-

ing of special privileges and immunities? .

No. 78-119. State of Washington v. U.S.

TMRuling below (CA 9, $73 F2d 1123 and 573

F2d 1118):

Federal district court order that, in order to-

enforce Indian treaty rights, apportioned -be-

tween treaty Indians and others right to take fish

docs not violate cqual protection rights of non-

Andian fish catchers; district court did not abuse

its discretion in ordering allocation, between

treaty and nontreaty fishers, of oppostunity to

take fish. . ,

_ Questions presented: (1) Do Incian treaties re-

Quire allocation of £0 percent of harvestable fish

to treaty Indian fishermen? (2) Do Indian treatics

mandate allocation of harvestable fish between
Indian and non-tndian fishermen when hey both

have oppertunity to participate in fishery on

nondiscriminatory basis? (2) Does district court's

equitable power in conjunction with treaty pro-

visions permit allocation of fishery resource

between Indian and non-Indian fishermen when

they both have opportunity to participate in

fishery on nondiscriminatory basis, and if so, has

court execeded those powers by its snecific 50

percent allocation formula and implementing

tags? (4) Docs allacation of specific number or

{ ntage of fish to treaty Indians, who arc
cfozeas, and reduction or probibition on com.

mercial fishing by other citizens constitute denial
of equal protection or violation of prolubition

Apainst pranting speaal privileres and itn.

ties? (5) If Indian treatios mandate allocation of

harvestable fish to tndians, does US. /Canida

Convention of 1917 supersede that requirement
‘ . Musee ithe :

sion? (6) Do Indian treaties, or can diQPRA CHU ECosed under the Access to Information A
grant Indians immunity from eoRaeceanadivwpue en vertu de Ia Loi sur I’accés a l’inform|

IPSFC regulations? (7) Can district court assume

control of management of fishery resource

within Washington state waters?

No. 78-139. Puget Sound Gillnetters Assn. v.

U.S. District Court for Western Washington.

Kouling below (CA 9, $73 F2d 1123):

Federal district court that allocated fishing

rights on non-reservation land to provide treaty

fishers with 45 percent and nontrealy fishers with

$5 percent and included fish caught in close-in

ocean waters in estimate of total opportunity

available to nontseaty fishers did not abuse its

diserction and, because allocation is not among

indistinguishable mass of citizens but between

two quasi-sovercicns, each chiming undivided

half-interest in quasi-cotenancy, court did not

deny equal protection to anyone; district court's

order binds individual fishers and tishers’ asso-

ciations who, although not parties ¢o Wugation,

arc in privity wilh state, which is party.

Questions presented: (1) Is district court

judge's interpretation of treaty language correst,

and, if not, is injunction issued pursuant to that

interpretation invalid? (2) Js individual who con-

ducts business in state in such privity to Chat state

that court may directly enjoin citizen without his

being party or pacticipantin cause of action in

which state is party? (2) Assuming privity, if in-

junctive order is sought against individual, is that

individual entitled to notice of and participation

in hearing prior to its issuance? (4) Are Todian

treaties non-self-caceuting: and non-justictukle,

thereby precluding jucicial implementation? (5)

Did district court judge exceed his authority by

ordering Departments of Commerce and Trans-

portation to invalve themselves in management

of Puget Sound salmon when executive branch

has no statutory autharity ta do so? (6) Is alloca-

tion of over $0 percent af salmon resource to tess

than one percent of population of state or alloca-

tion of over 60 percent of commercially har-

vested salman to less than 17 percent of com-

mercial fishermen abuse of discretion in utiliza-

tion of equitable powers by court?
—_—

Certiorarl Granted

71-983 Washington v. Wash. State Commer-

cial. The petition for a writ of certiorari is

granted. The ease is set for oral argument in tan-

dem with Washington v. United States, No. 78-

119 and Puget Sound Gillnetters Assn.7v.~

U.S.D.C. for W.D. Washington, No. 78-139.

78-119 Washington v. U.S.; and

78-139 Puget Sound Gillnetters Assn. v. USDC

WD Washington.

The petitions for writs of certiorari are
granted. The cases are consolidated and a total
of one hour is allotted for oral argument. The

cases are set for oral argument in tanden with

Washington v. Washington State Commercial

Passenger Fishing Vessel Assn., No. 77-983:

ft

tion
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Document disclosed under the Access to Information Act

Document divulgué en vertu de Ia Loi sur l’accés a l'information

QUESTIONS PRESENTED BY THE STATE

Do the Indian treaties require an allocation of 50% of the

harvestable fish to treaty Indian fishermen?

Do the Indian treaties mandate an allocation of harvestable

fish between Indian and non-Indian fishermen when they both

have an opportunity to participate in the fishery on a non-

discriminatory basis?

Does the district court's equitable power in conjunction with

treaty provisions permit an allocation of the fishery resource

between Indian and non-Indian fishermen when they both have

an opportunity to participate in the fishery on a nondiscrim-

inatory basis? If so, has the court exceeded those powers

by its specific 50% allocation formula and implementing orders?

Does an allocation of a specific number or percentage of fish

to treaty Indians, who are citizens, and a reduction or prohi-

bition on commercial fishing by other citizens constitute a

violation of the Constitutional doctrines of equal protection

or the prohibition against granting special privileges and

immunities?

If the Indian treaties mandate an allocation of the harvestable.

fish to Indians, does the United States/Canada Convention of

1937 supersede that requirement for the fish harvest which is

subject to the jurisdiction of the International Pacific Salmon

Fisheries Commission?

Do the Indian treaties, or can the United States District Court,

grant Indians an immunity from the enforcement of IPSFC regu-

lations?

Can the United States District Court assume control of the man-

agement of the fishery resource within Washington state waters?
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_Whether the State of Washington must manage and regulate its

_Whether this Court should grant certionari before judgment

Document disclosed under the Access to information Act

Document divulgué en vertu de la Loi sur l’accés @ l'information

- QUESTIONS PRESENTED BY THE UNITED STATES

Whether treaties guarantee Indian tribes in the State of

Washington an opportunity to harvest up to one-half of

any run of fish that normally would pass through the tribes'

usual and accustomed off-reservation fishing stations, with

adjustments for tribal subsistence and ceremonial fishing

(both petitions).

Whether, in light of the State of Washington's failure to

adopt regulations permitting Indian fishermen to harvest

their treaty share of fish, the district court properly

exercised its discretion by allocating the salmon harvest

equally between treaty and non-treaty fishermen (with ad-

justments for tribal subsistence and ceremonial fishing)
and enjoining the State from interfering with the court's

allocation (both petitions).

Whether, in light of the State of Washington's unwillingness

or inability to prevent its non-treaty fishermen from en-

croaching on the fishing rights of treaty Indians, the district

court properly enjoined state-licensed non-treaty fishermen

from harvesting salmon in excess of their allocated share

(both petitions).

fisheries in such a manner as to ensure that federally-

guaranteed treaty fishing rights are protected, notwith-

standing the absence of any state statute specifically

authorizing enforcement of Indian fishing rights (both

petitions).

in the court of appeals to review an order of the district

court which presents the same issues that are before this

Court in the petition for review of the Washington Fishery

case but which constitutes the enforcement order presently

in effect (Pet. No. 78-139 only).

Whether the court of appeals correctly concluded that the

matters at issue in the International Fishery Case are now

moot (Pet. No. 78-119 only).
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By STEVE FORRESTER

For The Daily Astorian

WASHINGTON — It’s

highly appropriate that Don

Bonker and John Dingell

spent a recent weekend

_jor noini
ee nee ec the et hate ne ence na te ethane me Fae

~ known: as the “Boldti issue,"*?
Recently the Supreme

Court agreed to hear appeals -
of the various Boldt cases.
Briefs in the case are due at

the Court by mid-January;

THE

ortega te
DEC.

~ tw .

* Magnuson, D-Wash., © will
sponsor legislation in the
Senate.

Dingell enters the picture
as a very influential member

_ of the Merchant Marine and

dipping their fishing linesinto argument will probably occur Fisheries Committee. In fact,
one of the streams of the

State of Washington. .

Fish certainly dominated

the conversation of the two

congressmen, butit probably a member of the House . Power Subcommittee.

wasn't about fish they did or ~

did not manage to land. |

Dingell, who represents: a:
suburban Detroit, Mich.,

congressional district, ‘is

- perhaps by June.

during the spring, with. a-

decision. to be delivered

Meanwhile, Bonker, who is

: Merchant “Marine .and
: Fisheries Committee,’- will
introduce. legislation. aimed: energy bill next year.” .
cat Washington’ s “fishery”: ~ Bonker’s staff is preparing
” problems.’ He will be joined _

’ he has the seniority to be the

chairman of that committee,

+.- but chooses instead to. be
chairman of the Energy and

In-

cidentally, in that capacity he

will pass on the Northwest.

what. they call a “talking |

going to have a lot: to say “by other’ niembers.-of the’ draft’ of a fishery bill. The -
about resolution =

problems during - the’ next:
Congress: ‘ Bonker,”’
represents Washington’s _

Third Congressional District,

of *” state's: delegation, including? draft will

Washington state’s. fish" Republican _Joel- Pritchard’.,among.
‘and Democrat’ Norm. Dicks...

who *and* probably. by -the state’s””

two ‘new’ Democratic.

‘congressmen, .Al Swift and .

intends to play an important “, Mike Lowry.. Sen.. Warren.
role in drafting such fishing
legislation. . : .

' The Bonker-Dingell fishing’
‘trip provided: the: sort of..
‘extended informal:. con-
versation which congressmen .

are unable to accomplish -

here in Washington. It's the’

kind of prolonged discussion.‘

_be- circulated -
“members of. the

... Washington delegation ‘and
“sent to: the various fishing
“interest groups in the state:
‘purse ‘seiners, gillnetters,

boat.trollers,. charter

we

rl. cleaning up the stream en-

DAILY ASTORIAN

12/78

operators, sports fishermen

and the Indians.
Art Martin, Bonker's

fishery specialist, describes
the three aims of the

legislation.

“Providing as much fish,

for each fishing group as is
possible is the main aim,’

says Martin. “A fish
enhancement program would

include a well-financed |
research and development :

program and would involve |

vironment.

“A second aim would be |
‘capitalization money for the |
"fishing flect that would make |
“money or fishing equipment !
-available. to fishermen, in-

cluding the Indians.” ~ |
§ :. But how would legislation |

‘ » _address the .central issue

; . which Judge Boldt’s decision
ro er ee SE eee EEA eer TS eT

; EM ey

gi POD q feLoi si 0; ‘Ppdion

a

‘

‘that's essential for doing raised — the mandate for a__ with fish, we'd like to soup up
_, business. ° = - 50-50 allocation of fish bet- the Indians to compete on a |

" Fishing has been a ‘con- , ween Indians and whites? _ equal opportunity basis.” |
i: troversial matter -in + “The Indian isattheendof A third aim of legislation
. Washington state since 1974, the fishing chain right now, would be to declare steelhead |

when federal Judge George on the rivers,” says Martin. a game fish, as opposed to a:
Boldt of Tacoma, acting in a “So management people commercial fish. ‘‘The: |

have to move the fish pastthe steelhead harvest has fallen |
other groups to get them to off dramatically since fre
the Indians. When fish supply _ Boldt decision,” says Martin.

"is up, that’s okay. " “There were 30,000 steelhead |
“What we'd like to see is taken out of the Columbia

theIndians geared up to. River last year. You can't
compete in equal opportunity . take that many out. Steelhead

. fisheries with the rest of the .. was - once strictly a game
- fishermen,” adds.» Martin. fish.” 2.2 50 +

“Hence, money might be Whatever form ‘Bonkers
mace available for buy-out of bill takes, a lot waits upon the

- fishing equipment. on a. Supreme Court decision in.

voluntary basis. That: the Boldt case. An aide to:
2 equipment - might: then. be .: Rep. Pritchard . predicts: |

. mace available to the In-: ..«{' Nothing will be reported out |
" -dians. - _ ,,of House committec until the!

“Instead of curtailing’ non- court decides. the Boldt |
“Indians to supply the Indians ~ case at

_ ow |

suit filed by the U.S. on behalf

_ of various Indian tribes, ruled
the state had been violating

treaties signed by. the Indians

and the federal government

in 1854 and 1856. Boldt told the: ,

. state to assure that the In- 4

dians had an opportunity to -

‘harvest up to half of any run

of fish that normally would

pass through the ‘tribes’ off-

_ Feservation fishing stations,

in addition to the fish caught ;-

on reservations for sub- Ff

‘sistence or ceremony.

“+, " Since that decision, the:

' 3 Fish and Wildlife Service of

~~! the Department of the In-

terior has spent an inordinate

amount of its budget

supervising fishing in the

state of Washington, with

-+ Judge Boldt playing an active

a day-to-day role i in running the
season,

! . But 1979 promises to be full

4 of developments which may

_Fesolve what has come to be.

owe
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* Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur l’accés a l'information

FLO/E. Feldman/6-5407/du

» EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

$.23

Y FILE _ SECURTY. RESTRICTED

FROM FLO DATE December 7, 1978
De NUMBER _ -

Numéro | F LO- 2838 ;
REFERENCE / i
Référence 7 git ee, :

FILE

OTTAWA

25—-5-7-2-Salmon- Py
SUBJECT

Sujet Salmon Interception Meetings ELL

a MISSTON

“byl HAND PAR /ORTUR

ENCLOSURES YY,
Annexes hy SSS ~ CG ~ 7/4 vii

Next week the second round ofmnegotiations~between

Canadian and American fisheries officials and industry advisors

DISTRIBUTION will be held in Vancouver to discuss a draft agreement on salmon
interception (Discussion Draft Convention on file). The document

on which the two sides are working is based on a draft drawn up

FLO/ by Alan Willis (of the Department of Justice) and discussed for

Mr. Wang the first time at a Meeting of Canadian and American fisheries

Mr. Rochon officials in September.

2. The Convention is a framework agreement only, setting

out general principles which are to govern the Parties and leaving

the details to be worked out by a Pacific Salmon Commission and

its component Panels, as provided for in the Convention. It is

the Commission which is to coordinate enhancement activities and

to develop specific interception programs. At the first round of

negotiations held in Seattle in October the two sides reached

agreement on the institutional structure to be set up under the

Convention (articles II-VI of the draft Convention).

3.

000493
Ext. 407A/Bi,

7530-2 1-029-5331



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur l’accés a l'information

s.23

O. Qabdbmon
Legal Operations Division.
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FLM/RFARoberts/5-0119/fp

, file: 25-5-5:Cda/USA
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Octoher 18, 19786
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PHSTRICTED ect tee
A , eee| “ £&/ _
FILE DaatE

“Dear Rod: | DS5-5-F -Cola-,
BY HAND CARP PORTEUR

Res CANADA/USA_SALMON NEGOTIATIONS

| | Be 5- F-3. Sa lyon-l
cee Please find attached a draft ‘Canedten=etaterent-or :

7 a A ae aOR

the principle that each country should receive ronefite commneur
ate with the salron production of its rivers for your reviev
and comment. I would he grateful 1f you woulé ¢ireulate this

, draft to the other regional officials on the delegation.

Mike Hunter will be discussing this statement with
you in Vancouver during the week of the IMPFC meetings for

y possible revision prior to presenting it to the advisera later
in the same week. If acceptable te the advisers, Hunter will
thon transmit the finel version to McKernan se that he can
have our thinking on this subject prior to the next round of
negotiations in carly December.

Yours sincerely,

«0 KAR
R.P.A. Roberts

Mr. WR, Hourston : :
Dixractor, International 6 Intergovernmental Affairs
Fisheries and Marine Service, Pacific Rnegion
Depertment of Fisheries

VANCOUVER, B.C.

ces ENVOTT/Vernon/Applebaum/lunter

EX?TOTT /FLO/Leger/Feldman

000496



FLM/RFARoberts/5-0119/fp .

DRAFT CANADIAN STATEMENT

(ON THE PRINCIPLE THAT EACH COUNTRY

SHOULD RECEIVE BENEFITS COMMENSURATE WITH THE

SALMON PRODUCTION OF ITS RIVERS)

_ October 18, 1978

The Canadian side is committed to the principle that

each country should receive benefits commensurate with the
salmon production of its rivers. We believe that this principle
should be the fundamental basis for our long-term salmon
fisheries relations developed under a new salmon agreement

providing a framework for the coordination of enhancement

activities and the development of specific interception limita-

tion programs. Our reasons are not only related to the need to ;

establish and maintain fairness and equity in our salmon relations. .

We are also convinced that there should be a firm assurance for :

both sides that the results of their management and environmental

protection efforts and enhancement programs will benefit their
‘citizens: such an incentive is needed if the full potential of i
the salmon resources. of both countries is to be realized.

The Canadian side is of the view that it is essential

to elaborate a binding framework for implementing the principle

that each country should receive benefits commensurate with its

own salmon production. It follows that it will be necessary to

reach agreement on a formula for measuring and comparing inter-

ceptions in accordance with this principle. This problem has not

been addressed in the negotiations since 1974, though, prior to
that time, both sides undertook an intensive examination of

the issue. While the problem was not solved at that time, this

examination provided new insights into the salmon interception
‘question. Nevertheless, we realize that there remain differences

in approach between the two sides on how to measure and compare
interceptions in the context that each country should receive ©
benefits commensurate with their own salmon production. In the

framework agreement we are developing, we do not anticipate

resolving these differences, but we do think that we should

provide a timetable and a strategy for coming to grips with the

problem so as to be able to implement the fundamental principle.

With this in mind, and anticipating that it may not be possible

to resolve our differences over measuring and comparing benefits,

we would suggest the following process, which involves a dispute
settlement procedure in the form of a non-binding conciliation
commission.

a ae eA

a) During the first three years of the agreement,

the two sides would develop, on a negotiated

basis, a detailed interception limitation

program for the fisheries listed in Annex II.

.../2 000497



b) Both sides would also enter into negotiations
on.the mechanics of measuring and comparing
interceptions in the context of the above

principle with a firm target of having a

formula worked out by the end of the fourth

year of the agreement. If the two sides cannot

reach agreement because of technical

differences with regard to interception pércent-

ages or economic data, then either side would

be allowed.to request advice of indenendent

technical experts.

c) Bearing in mind, however, that ultimately the |

question becomes one of equity and the formula-

tion of an equitable rule to be applied in

measuring and comparing the interceptions in

accordance with the basic principle, we would

propose that, failing agreement, either side be

allowed to request the services of a conciliation

commission. The Canadian side is open to

discussion as to the structure of such a concilia-

tion commission, although our preference would

be to have it composed of a jurist, or jurists,

capable of exercising a sense of equity and
practicality.

d) By the end of the fourth or fifth year, the

two sides, if necessary, with the assistance of

a conciliation commission, would have agreed on

a formula for measuring and comparing interceptions;

the two sides would then negotiate modifications

to the interception limitation program that would
bring about a balance by 1990.. By this time, we

would hope that new enhancement by both countries

will allow adjustments to be made with the minimum

economic disruption.

The Canadian delegation is prepared to discuss this
approach at the next round of negotiations and will be preparing

draft treaty articles for consideration at that time.
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SEP 1 1978 August 31, 1978.

Mr. Mike funter LAtTM [dame _
International Fisheries and Marine

Directorate,

Department of Fisheries and Environmeng, 2957S“?-2- SALMON
240 Sparks

Sth Floor, 4 “2¥

Ottawa, Ontario. |

1 "1

\ ~~

Dear Mike:

Re: Salmon Agreement

I am enclosing two copies of a third draft of

a Salmon Agreement, incorporating a number of changes

resulting from our discussion of Tuesday.

I do not think we should spend more time on the

drafting of this Agreement until our differences with the

Pacific Regional Management of DFE have been worked out.

If, however, we decide eventually to proceed with an Agree-

ment along the lines of the attached draft, the following

points should be noted for future reference:

1. The Agreement should describe more clearly the

relationship between the general interception

obligation in paragraph 1-of Article VIII and

the detailed program to be negotiated by the

Commission for application in the 1980's.

te We should review the area description in

paragraph 1 of Article XI. Why is the offshore

area referred in the IPSFC Convention omitted

from this description?

3. I do not fully understand the “pay back" provisions

in paragraph 7 of Article XI and will wish to review

these with you further.

4. The interception limitation program should probably

be incorporated into the Treaty as an Annex 4, which

would be blank when the Treaty is concluded, just as
Annex 3 will be blank at the outset.

./2

Ottawa, Canada

KIA OHS
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© 5. We should probably add descriptive headings to
each Article, to facilitate an understanding of
the general structure of the Treaty.

atts.

c.c. Dick Roberts

External Affairs (FLM)

‘ Claire Feldman

External Affairs (FLO)

2

Yours truly,

[s Wan, Ses
L.A. Willis,

Constitutional, Administrative

and International Law Section
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VANCOUVER, B. C. - Negotiations between the United States and Canada

to develop a Pacific salmon agreement adjourned today in Vancouver,

B. C. after eight days of talks. The Canadian delegation was headed

by Dr. Michael P. Shepard, representing the Department of Fisheries

and Oceans, and the United States delegation was headed by Donald L.

McKernan, representing the U.S. Department of State. The delegations

included representatives from Fishery Management Councils, the

private sector, fishing industry, fishermen's organizations, sportsmen,

and native Indian groups as well as Federal and State Government

Officials.

The talks, which were a continuation of the discussion held

over a period of time, the most recent having been in Seattle, in

October, are expected to resume early in the New Year. In the mean-

time, the two sides will attempt to consolidate a number of documents

addressing the questions of future coordination in salmon management

and enhancement in light of the problems created by fisheries in both

countries which intercept salmon bound for the rivers of the other.

The need for cooperation between the two countries to maximize the

production of salmon so that the benefits of enhancement programs

would accrue to the enhancing countries was recognized as an

essential principle of future relations between the two countries.
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The meeting received reports on matters relating to the

interception problem in the coastal areas of both countries which

had been assigned to a Technical Committee of scientists of the

two Governments at the October meeting.

These negotiations are related to efforts by the two

Governments to develop a long-term agreement on resource arrange-

ments and maritime boundaries associated with the extensions of

jurisdiction to 200 miles by the two countries in 1977.

- 30 -
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U.S. DISCUSSION ARTICLE

December 10, 1978

ARTICLE VII

The Commission shall, within 30 months after entry into force

of this Convention, submit to the Parties a program for the

development of limitations on the interceptions by Pacific

Salmon fisheries listed in Annex II (except for the fisheries |

covered in Article VI bis), based on the principles set out in

this Convention. This program shall include a timetable for the

Progressive imposition of interception controls on specified

fisheries and may include variations in the basic limitation

program for specified fisheries, The Program shall be designed

to meet the objectives of this Convention, ensuring that by .

each Party shall have in effect Specific limitation

controls for the fisheries listed in Annex II.

The program shall be considered by the Parties. They shall inform

the Commission of their acceptance, including any agreed

modifications, or rejection of the program within 180 days of its

transmittal by the Commission. If the program is accepted by

the Parties, the Commission shall proceed to develop the specific

measures described in the program. If the program is rejected

by either Party, the Commission shall reconsider the matter and
submit a new program to the Parties as soon as possible.

In accordance with the program, the Commission shall develop

specific limitation of interceptions controls. Such controls

Shall be recommended to the Parties. If such controls, or
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agreed modifications thereof, are accepted by both Parties,

the controls shall become binding upon the Parties with effect

from the date on which the Commission receives the last of the

two notices of acceptance, or from such other date as may be

agreed by the Parties.

The program adopted pursuant to this article, and as amended

from time to time, shall be set forth in Annex II.
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December 13, 1978

@ ARTICLE VIII

1. Recognizing the complex problems associated with programs

for the development of the Pacific salmon resources of the

Parties, and that inter alia

(i) enhancement into a fishery with a low percent of the

other Parties salmon would make it difficult to demonstrate

enhancement since the intercepting Party would have to

disproportionately enhance into the fishery;

(ii) enhancement of one species into a fishery with limitations

on the interception of another species would make it

.Gifficult to harvest that enhancement without increasing

‘interceptions;

(iii) both Parties enhancing into an intercepting fishery would

make it difficult for the intercepting Party to harvest its

enhancement,

and recognizing the desirability of providing that by ss each

Party receives benefits commensurate with its own salmon enhancement,
the Parties agree to coordinate their respective programs for the

development of their Pacific salmon resources.

iy how wickeny ck the added pretsckaon fem eal aN
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ARTICLE VII

2. The Parties recognize that further consideration
must be given to the fisheries listed in Group-B of Annex It
in order to determine the most appropriate treatment of these
fisheries for the purposes of this Agreement, and that the

interceptions in these fisheries may assist the Parties in
this regara. The Parties therefore agree to prevent changes
in ‘fishing patterns in these fisheries which could significantlyincrease existing interceptions unless:

(a) the Parties agree otherwise; or

(bd) the Party engaged in the fishery

presents clear evidence to the

Commission that the fishery does

not involve significant intercep-

- tions 4 im ole An Ke

{/.Jo\ 4 yin ai ttyMe Ag Bea wb ie
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ARTICLE XI - Can. deafap

l. This Article applies to pink salmon and sockeye

Salmon originating within the Fraser River and its

tributaries.

(2. Provisions on U.S. entitlements to be placed in
Article VII.)

2. In the first year after the entry into force of

this Agreement, the Fraser River Panel shall conduct the
Scientific research and field work (including test fishing,

Sampling, and racial analyses) necessary for the estab-~

lishment of management policies, in accordance with the

practices established by the International Pacific Salmon
Fisheries Commission prior to the entry into force of this

Agreement.

3. In the second year after the entry into force of

this Agreement, Canada will take over all upriver work

necessary to allow it to work jointly with the Fraser River

Panel to make the determinations referred to in paragraph

1 of Article V for the management of the stocks governed

by this Article, taking into account the factors referred

to in paragraph 4 of this Article.

4, In the third year after the entry into force of

this Agreement and thereafter, Canada shall submit annually

to the Fraser River Panel preliminary determinations

000508
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referred to in paragraph 1 of Article V for the mangement

during the subsequent year of the stocks governed by this

Article, taking into account:

(a) the objective of optimum production, having

regard to the interests of both Parties;

(b) the need to set escapement goals in such a

way as to permit the United States to achieve

the entitlements set out in Article VII;

(c) the need to avoid disruptive changes in

| patterns of exploitation; and
(d) the best scientific evidence available.

5. In order to facilitate the work of the Fraser

River Panel, Canada Shall submit to that Panel, in addition

to the preliminary determinations referred to in paragraph

4, an annual report of its management Plans and activities
respecting the stocks governed by this Article.

. 6. The Fraser River Panel shall promptly examine

the preliminary determinations submitted under paragraph

4 and report its view to both Parties. Canada shall take

these views into account before the determinations are

made final and shall notify the Fraser River Panel of its

final determinations not later than days after the

Panel has reported its views.
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7. The United States may refer to the. Commission

any final determination by Canada made under paragraph 4

which the United States considers inconsistent with the
ALS

Provisions of this Convention. The Commission shall ot

within days report ‘its views and any recommendations tneekh

*o the Parties. If modifications are indicated, Canada tele.

shall within _ days notify the Commission of its “ Pees

response.

it may refer the matter to the Parties (possibility of

dispute settlement under general provisions of Convention),

8. After the determinations referred to in para-

Sraphs 6 and 7 have been made final, the Fraser River

Panel shall develop proposed regulations for the subsequent

year with respect to the fishing seasons, times and areas

for the harvest of the stocks governed by this Article

within the area referred to in ‘Annex » including the

provision for fishing by each type of gear authorized by

the Parties to participate in the fishery. These proposed

regulations shall take into account:

(a) . the entitlements of the United States

provided for in Article VII;

(b) the final determinations referred to

in paragraph 6 or 7 as the case may

be;

000510
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the relationship between the fisheries

referred to in this paragraph and other

fisheries conducted within the same area,

including the need to regulate by area

in order to allow the passage or harvest

of salmon other than stocks governed by

this Article migrating through the

watersdescribed in Annex _; and

the domestic allocation objectives of

the parties.

In carrying out the provisions of paragraph 8,

River Panel is empowered to:
. ee ata

. waht tig na at Oe he “~ .SMa te tienes
ae 

.

make recommendations to the Parties with

respect to regulations for minimum mesh

sizes and times and areas for chinook

salmon fishing in the area described in

Annex __si,_upon a finding that such

regulations are necessary in order to

accomplish the objectives of the Panel
fecce rite th pags carn teens titng, omen eee eT

this Article; and

conduct such studies as are necessary ehh cockely

to achieve the objectives of paragraph HORT

8, including: (i) monitoring of runs of

Stocks governed by this Article (includ-

ing test fishing, sampling and racial
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analyses) in the area described in Annex

. , and beyond that area with the

consent of the Party in whose waters or

territory the activity is to be carried

out: and (ii) securing from Canada, for
areas outside the area described in

Annex, escapement, outmigration,
'

and other required data.

10. The Commission Shall, at the request of the

Panel orof either Party, consider and provide advice upon

any question which may arise respecting the coordination

of the activities of the Fraser River Panel with those

of the Southern Panel or of either Party with respect

to stocks not governed by this Article.

ll. Annual regulations proposed by the Fraser River

Panel be submitted in a timely manner to the Parties for

approval and shall be effective upon approval by the

Government in whose waters such regulations are applicable.

1

12. ‘During the fishing season, the Fraser River

Panel may make emergency orderSfor the adjustment of

fishing times and areas provided by the annual regulations,

and other modifications resulting from variations in

* Canada would authorize monitoring at Hell's Gate.
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anticipated conditions, taking into account the factors

referred to in paragraph 8. Such orders shall be effective

when issued, but shall not remain in effect beyond the

time, if any, when such orders are objected to by the

Government of the Party in whose waters they are

applicable. Such orders shall not be made with respect

to any management area at a time when the management

objectives for stocks other than those governed by this

Article are deemed to take precedence in accordance

with by-laws or rules established under paragraph 5

of Article III. The Parties shall coordinate their

management activities for stockSother than those governed

by this Article with those of the Panel-in order to

allow the Panel to carry out its functions under this

paragraph effectively.
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U.S. DISCUSSION DRAFT |

December 15, 1978

ARTICLE X

This Article applies to Salmon originating in those rivers

listed in Part of Annex II, hereinafter referred to as

“transboundary rivers."

Both Parties recognize their joint interest in transboundary

rivers and each Party's right to harvest Salmon from these

stocks and to maintain long-standing, traditional fisheries.

The Parties agree to prepare and discuss, within the appropriate AS sags,

. Abb The, We bepanel, the management and conservation plans for terminal and Fini be sede

reer iriver fisheries, taking into account stock requirements of of, Revita |

each Party. In this regard, the Parties shall be guided by

appropriate provisions of Article 5, recognizing that cooperative

development and utilization of transboundary river stocks

requires a flexible approach to the management of these stocks,

and that the management requirements and procedures will be.

different. for each transboundary river.

Upon the recommendation of the appropriate Panel, the Commission

Shall consider the cooperative development and utilization of

transboundary river stocks, and in this regard shall make
recommendations to the Parties on the means by which cooperative

development should proceed and by which benefits can be

realized from cooperative development programs,
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The Parties agree that the salmon enhancement projects

proposed by either Party within their respective portions of

the transboundary rivers shall be subject to review by the

appropriate Panel and the Commission. The Parties shall

consider recommendations of the Commission made pursuant to

paragraph 4 of this Article, and other means by which

development viewed as equitable by both Parties may proceed.
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U.S. DISCUSSION ARTICLE

December 10, 1978

ARTICLE VI (bis)

Within two years of the entry into force of this Convention,

the Commission Shall submit to the Parties a detailed proposal

for:

(a) the limitation of interceptions by U.S. fisheries for

sockeye and pink salmon of the Fraser River systems, and

(b) the limitation of interceptions by Canadian fisheries

for chinook and coho salmon originating in Washington,

“Cah, ey

rh
,

Oregon and Idaho.

The proposal shall be based on the principles set forth in this

Convention and shall be designed with the objective of ensuring

(i) that the special circumstances affecting U.S. entitlements

to sockeye and pink salmon of the Fraser River System are.

accounted for;

(ii) that the social and economic importance of the Canadian

troll fisheries are taken into account;

(iii) that implementation of the proposal shall ensure, with

respect to chinook and coho salmon, that each party

receives benefits commensurate with its own enhancement, and

(iv) that these goals are achieved without unnecessary disruption

in existing fishing patterns consistent with conservation

requirements.

The proposal referred to in paragraph 1. shall be considered by

the Parties. They shall inform the Commission of their

acceptance, including any agreed modifications, or their
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oe rejection of the proposal, within 180 days of its transmittal

by the Commission. If the proposal is accepted by the Parties

it shall be implemented with effect from the date the Commission

receives the last of the two notices of acceptance, or from

such other date as may be agreed by the Parties. If the

proposal is rejected by either Party, the Commission shall

reconsider the matter and submit to the Parties a new proposal,

developed under paragraph 1., within 180 days of the receipt

of the first notice of rejection.

3. Upon approval of the proposal by the Parties, the Commission

Shall notify the Fraser Panel to prepare for assumption by

Canada of responsibilities under paragraph 3. of Article XI.

BS (Cross reference Articles VIII and XII.)

5. Upon approval by the Parties of the proposal referred to

in Paragraph 1., it shall be listed in Annex .
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U.S. DISCUSSION DRAFT °

@ , December 13, 1978

ARTICLE VII

2. With respect to fisheries listed in Group B of Annex II, the Parties
Ce. Oe

recognize that data ¢s either not available or 48° incomplete regarding

the nature or extent of the interceptions which may occur in these fisheries.

yee be oO r(-
In this connection, the Parties agree that/these fisheries shall generally

NE “SK ber .
remain acTMpeavornu lois, except:

(a) if the Parties agree otherwise; or

(b) aif the Commission agrees otherwise; or

(c) if it is demonstrated by the Party engaged in the fishery thac

Cethe numbers of intercepted fish within a fishery is less than percent,y

ML, Roti! cectho & of Gis SPCC SS.and the Commission does not decide that such demonstration is imacequate

i

to justify a change in Sha-2SVelS7SE such fisheries.
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CANADIAN LIST OF FISHERIES FOR CONSIDERATIION IN AN INTERCEP-

GROUP A -

GROUP B -

TION LIMITATION SCHEME

Fisheries to be immediately subjected to an intercep-

tion control scheme.

Fisheries to be considered for future application

of an interception control scheme.

SOUTHEAST ALASKA FISHERIES

GROUP A

Species

Sockeye

Sockeye

_ Odd Pink

Coho

Coho

Coho

Coho

Coho

Chinook

GROUP B

Odd Pink

. Chum

Chum

Coho

Area Gear

1B — All

4 All

4 All

1 Troll

2 Troll

150 Troll

104, 152 Troll

113, 154 Troll

All Areas South

of Yakatat Troll

1 AB Net

1 AB Net

4, Net

1 AB Net

2 Net

3, 5,9 | Troll

116, 157, 181 Troll
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CANADIAN FISHERIES ON SALMON ORIGINTATING IN ALASKAN RIVERS

GROUP A

Species

Even Pink

Even Pink

Chum

GROUP B

Even Pink

Even Pink

Odd Pink

Chum

Area

3X, 3Y

5-1

Portland-Pearse

Canal of 3Z

1

5

3X, 3Y

3X, 3Y

Document disclosed under the Access to Information Act
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Gear

. Net

Net

Net

Troll

Troll

Net

Net
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RIVERS

GROUP A

Species Area Gear

Coho 18, 19, 20 “All

_ Coho 21-27, C Troll

Chinook 18, 19, 20 All -

Chinook 21+27, C, Alaska Troll

Chinook 1, 2, 5, 6-11, 30 Troll

|

GROUP B

Chum 20 Net

Coho 14-17 Troll & Sport

Chinook 14 - 17 Troll & Sport
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IN CANADA

GROUP A

Species Area Gear

‘Sockeye Present Convention
Area All

Odd Pink Present Convention

Area All

Odd Pink 3, 4, off Canada AlL

- Chum Present Convention

Area All

Coho Present Convention

Area All

Coho 2, 3, 4, off Canada All

Chinook Present Convention

Area All

Chinook 4, off Canada All

GROUP B

Odd Pink 1,2, Oregon-California All

Chum Tb All

Coho 7b All

Chinook Tb All
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ARTICLE VII ~ Caw dire lt

Af l, The Parties agree een Rak oP tions iupe

\s oK

Chet é Vv fisheries listed in Annex II in accordance with

the provisions of that Annex

rye, *
2. With respect to cavegory.B_s fisheries listed in =-—~'-

Annex II, the Parties agree to prevent changes in fishing

patterns which could significantly increase existing rates

of interception unless:

(a) the Parties agree otherwise, or

(bd) the }arty in whose waters the fishery

is co: 'ucted presents evidence satisfactory

‘to the ommission that the fishery does

not invo.ve significant interceptions.

3. The Commiss on shall study the Category B

fisheries listed in Anne. II and shall, not later than six

years after the entry intc force of this agreement, reccommend

to the Parties, with respec! to each such fishery, cither:

(a) that it be transferred to Category A and
made subject to a specific scheme of intercep~

tion limitation to be recommended by the

Commission for incorporation into the

Annex;
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~~

(b) that it be deleted from the Annex; or

(c) that it be the subject of further research

and consideration within a time frame to

be specified by the Commission.

4, Recommendations referred to in paragraph 3 shall

b€ considered by the Parties who shall inform the Commission

fof their acceptance, including any agreed modifications, or
rej 

. 

tayejgection thereof, within 180 days of its transmittal by the

CommissiSion. Where any such recommendation is accepted, with

or without agreed modifications, Annex II shall be amended

accordingly.

5. The Commission oe A review the provisions of

Annex II respecting Catagory stocks annually and shall,
Ww here appropriate, make recommendations to the Parties for
the amendment of the schemes of interception limitation set

out in Annex II in order to improve the effectiveness of

those schemes and to fulfill the principles set out in

Article I. The Commission Shall also provide to the

Parties a general assessment of the effectiveness of the

Provisions of Annex II respecting Gataeasy A fisheries
after the fourth year of Operation of this agrecment,

. ommis ¢ , ; ;
the j 

a 
soe,interception limitation program cach year, and shall
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report to the Parties on any case where a limitation binding

on the Parties has been exceeded or on any other factor which

should be taken into account in formulating management

policies or regulations for the purposes of this Agreement.

The Parties shall furnish to the Commission Such information

as it may require for the purposes of this Article.
t
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ARTICLE VIII

l. The Parties agree to coordinate their respective

programs for the development of their Pacific salmon resources

to the extent necessary to ensure:

(a) that each Party is enabled to achieve

the optimum salmon production from its

rivers;
¢

Feach Party receives benefits(bd) that by 1990

commensurate with its own salmon production;

and|

(c) that development projects are avoided where

the harvesting of the added production

would necessarily result in serious injury

to the salmon resources originating in the

rivers of the other Party.

2. The Parties shall notify the Commission, as far

in advance of implementation as possible, of salmon develop-

ment projects which may lead to the initiation of, or have

an impact upon, our intercepting fishery.

3. ' The Commission shall promptly review the project

and | advise | ‘the Parties of its expected impact. In cases
where the, adverse impact is expected to be significant, the

- Commission shall make recommendations to the Parties

designed to ensure that the principles set out in paragraph

l are fulfilled. Such recommendations may include, without
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-2-

limitation:

(a) adjustments in regulations for the

harvesting of the added production

designed to avoid increased intercep-

CY . 

|tions; Z %

(bd) where a project would necessarily result a’ XO
we? Rat

in increased interceptions, amendments to XQ \y

Annex II to allow the Party proposing ak

the project to increase its interceptions \o
to the extent necessary to harvest the °

added production and to allow the other

Party to increase its interceptions by

an equivalent amount;

(c) provision for access to the waters of

the Party proposing the project to allow

the other Party to harvest salmon to an
equivalent

extent /to any increased interceptions

resulting: from the project; and

(d) Ghanges in the development plans of

éither Party.

Where the Parties agree on. recommendations referred to in

paragraphs (a), (b), or (c), the appropriate provisions

shall be added to Annex II.
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4, If a Party rejects such recommendation, or if

the Commission is unable to agree on proposed recommendation,

the Parties shall seek to agree on measures that will be:

regarded as equitable to Minimize significant adverse

impacts, recognizing that fully coordinated development

projects are essential to the attainment of the principles

of this agreement. t

5. .For the purpose of carrying out the principles

set out in Article I of this Agreement and of implementing oD

the provisions of this Article, (provision for developing x

a common denominator for comparing the catches of the

various species of salmon within the scope of this Agree-

ment).

6. Salmon development projects on transboundary me

stocks shall be considered under Article X and not under

this Article.

‘

‘

7. (Dispute settlement with respect to adjustments

in regulations or entitlements pursuant to this Article).j
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ANNEX II

PART I - CATEGORY A FISHERIES

Net Fisheries

(a) List

(b) Formula indicating limit based on lesser

of a percentage or numerical limit derived

from base period.

Troll Fisheries

(a) List

(>) Formula as inl (b) but with adjustments

to take into account regulatory changes

affecting the size and age composition

of the catch.

Fraser River Pink and Sockeye

Fifty percent of the catch in the present

Convention Area for the first two years;

thereafter the standard limitation formula

with adjustments to take into account past
U.S. investments in enhancement facilities.

PART II - CATEGORY B FISHERIES

List
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Enclosed is a copy of the Northwest Indian

Fisheries Commission's formal response to the settle-

ment plan for Washington State salmon and steelhead

fisheries and a copy of the Executive Summary. These

documents outline the Treaty Indian position with

regard to the recommendations made by the Presidential

Task Force on Northwest Fisheries. In short, the Treaty

Indians have rejected the Task Force recommendations,

recommending instead that "the only acceptable position

for the United States is to continue to implement the

Treaty rights through the enforcement of the Federal

Court decision." (Part 4 of both documents refers.)

2. The Treaty Indians perceive the recommendations

of the Task Force as abrogating their treaty rights, di-

luting Treaty Indian control over their commercial,

subsistence and ceremonial fisheries, transferring juris-

diction on certain issues from Federal to State authorities,

putting a drain on Treaty Indian financial resources and

offering them a less advantageous share of the fishery

resource. Treaty Indians had previously made these points

known in their informal responses to the Task Force.

Consequently, reaction to the Treaty Indian formal response

was very low key which also reflected the fact that the

Judge Boldt decision issue had moved into the Federal

Supreme Court for review and decision.

3. In this context, it is interesting to note that
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‘federal fisheries personnel . with whom we have
"spoken are not optimistic that the Judge Boldt
“decision will be overturned by the Supreme Court.

, While one must await the Supreme Court ruling, . - ,
‘it should perhaps, be viewed as a first step = . a
towards a resolution of the’ difficulties rather re
than as a panacea.; co a a

4c. you should note that the attached
documents make special mention of Canadian. )
fisheries (Part Three, Ib, section. 9 and 9a SS |
refer). Do, . ae ,

. 
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EXECUTIVE SUMMARY

INTRODUCTION

PART

The nature and extent of Indian treaty rights has been

established by the federal courts. But the State and

its non-Indian allies have refused to obey the law.

Instead they have gone to Congress seeking a "Solu-

tion" to the court decisions. As a result, a “Task

Force” was established to propose such a solution. .

The proposal has been rejected by the Northwest Indian

Fisheries Commission for the following reasons:

1. The Task Force did not attempt to devise a solution

which accommodated Indian treaty rights. Rather

lt ignored or abrogated those rights.

2. The State of Washington and its officials as well

as members of Congress did not commit themselves

to a good faith effort to negotiate.

3. The plan failed tod address the true problems which

plague the fisheries which problems include decades

of mismanagement, the recalcitrance of state offi-

cials to abide by the federal court's decision, and

lack of state law enforcement.

l_- SUMMARY OF LEGAL RIGHTS ABROGATED BY THE TASK FORCE

The Task Force proposal undermines or eliminates virtually

all legal rights affirmed by the courts.

1. Traditional fishing areas of Indian people are

eliminated.

2. The tribal opportunity to harvest 50% of the

resource is reduced.

3. Steelhead - a necessary winter fish - can no longer

be harvested commercially by most tribes.

4. Substantial tribal authority to regulate tribal

members in both on~ and off-reservation

fishing is removed.

5. The state's regulatory power over treaty fishing

is expanded without regard to court limitations.

6. The treaty defense in state court proceedings is

Limited.

7. The federal court and federal trust protection of

Indian people is substantially weakened.
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JURISDICTION, MANAGEMENT AND ENFORCEMENT

The Treaty Fishing Right

The treaty fishing right is based upon treaties negotiated

between the United States Government and Indian tribes

in which tribes relinquished claims to “land" but reserved

to themselves all rights not granted to the United States

including the right to fish off-reservation. The meaning

of the treaty fishing language was clarified in 1974, in

United States v. Washington and was affirmed upon appeal.

The decision held that the treaty was the Surpeme Law

of the land and that the State of Washington could not

limit treaty fishing except in limited circumstances.

The Task Force Failed to Address the Real Problems

The problems threatening the resource are state recalcitrance

in accepting the lawless illegal non-treaty fishing, state non-

enforcement, and state and private attempts to overturn the

decision by collateral attack. Treaty fishing and tribal

management are not substantial contributing factors. The

Task Force does not meaningfully address these concerns but

rather suggests a complete restructuring of tribal manage-

ment while leaving the state's management untouched despite

its dismal record in environmental protection and fisheries

regulation. The Task Force undermines the progress made by

the tribes and state toward cooperative management.

Legal Relationships Between the State and Tribes

A. Jurisdiction of Tribes and State Prior to United

States v. Washington

B. Jurisdiction After The United States v. Washington

Cc. Post United States v. Washington Jurisdictional

Development

Off-reservation, the state has only the authority to

regulate treaty fishing when reasonable and necessary

for conservation. On-reservation, the state's power is

limited to those areas where Congress allows the state

to act. The jurisdictional limitations on the state

are settled by United States Supreme Court decisions.

United States v. Washington did not change existing

law. Its benefit was to clarify the law. The

decision did free Indians from the burdens of discrim-

inatory state regulations which were improper under

pre-decision case law. ,

Nevertheless, the state and the non-Indian fishing

groups did not accept the decision. Non~Indian
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fishermen engaged in massive illegal fishing

while the state failed to regulate non-

Indian fishing, and assisted private groups

in attacking the decision. Fish managers

for the tribes and state have begun to work

cooperatively toward coordinated management

systems designed to protect the resource.

Tribes have employed fishery scientists and

technicians to insure their part of manage-

ment is done professionally. Such cooperative

management has served both treaty and non-treaty

fishing interests in developing a healthier fishery.

What was left for the Task Force to deal with was

the non-Indian illegal fishing - the only jurisdic-

tional problem noteffectively addressed by the

Task Force.

The Settlement Plan for Jurisdiction and Management

The Task Force Proposal Abrogates the Treaties

The Task Force Management Proposal Discriminates

Against Tribal Management and Regulation

Task Force Goals Discriminated Against the Treaty

Fishing and Violated Treaty Guarantees

The proposal eliminates the ability of tribes to

regulate and exercise jurisdiction over their own

members. It imposes limited state regulation over

some aspects of the on-reservation fishery. The

abrogation is accomplished through the transfer of

jurisdictional authority to the state, and the crea-

tion of a tribal commission which does not equally

represent all of the tribal interests. Duplication

of jurisdiction is perpetuated by providing for

state secondary control in those few areas where

tribes or the tribal commission retains some authority.

Local control (as oprosed to federal involvement)

abrogates the trust responsibility of the United

States for Indian people. The United States has been

the only institution which has been effective in

protecting treaty rights in the past. The state

has shown no willingness to assume the role of protecting

and enforcing treaty rights.

The Management Structure: A Negation of the Treaty

Rights to Regulate Tribal Fisheries

l. State management authorities supplement

Tribal authorities

The state is free to manipulate its management

models and plans without effective participa-

tion from tribal management entities. The
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ability of tribes to manage their own sport

fishery both on and off reservation is sig-

nificantly and adversely affected. The

tribal ability to regulate off-reservation at

all usual and accustomed places is eliminated.

Tribal mangement is delegated to a Tribal Com-

mission and limited to reservation and small

newly created Indian fishing zones. No standard

for determining a conservation closure is set out.

Given the historic state practice of limiting

treaty fishing on the unfounded pretense of a

conservation need, tribes can expect a further

limiting of their fishery. The ability of tribes

to develop their own enhancement and resource

projects is eliminated as state permits are

required for all such activities.

Tribal authorities are supplanted by super

government

The proposal creates a Tribal Commission which

is not representative of all of the treaty

tribes. The Tribal Commission preempts all

aspects of tribal management. It even manages

on-reservation fishing. Tribal licensing,

research, management, enforcement, and judicial

authority are removed from the tribes and placed

with the Commission. Tribal management, a part

of the treaty rights, is eliminated. The authority

of the Tribal Commission is significantly less

than that held by the tribes under United States

Vv. Washington.

The Fishery Review Board - A Study of Frustra-

tion

The Fishery Review Board established to enforce

the principles of the Task Force settlement is

impotent. The Board has no power to insure that

the Settlement Plan is complied with; no power to

enforce against illegal fishermen, or to require

any of the parties to thus enforce; nor power to

provide for an allocation, or to enforce alloca-

tion regulations. The agreements and procedures

already reached between the tribes and the state which

work toward cooperative management are undermined,

for the state need not, under the Settlement Plan,

meet and agree with the tribes on any aspects

of management. In-season management problems

are not dealt with by the Fishery Review Board

but are relegated to a post-season determination

and possible equitable adjustment which further

iv
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exacerbates the animosities between the

parties. Federal Court review of Fishery

Review Board decisions or non-decisions

is cumbersome and is unlikely to be

implemented.

Enforcement

Much of the enforcement plan is welcome. However, the

enforcement scheme also fails to recognize essential

treaty rights. Tribal court systems are replaced

with a Tribal Commission Court used only in limited

situations. Instead heavy reliance on state court

jurisdiction and legal process is substituted, but

the treaty defense in those courts is eliminated.

Cross deputization, while welcome, serves only to provide

a vehicle for state enforcement of regulations on-

reservation, but does not provide an equal opportunity

for tribes to enforce in the newly created state fishing

areas. Tribal enforcement and mangement systems created

place an inordinate financial burden on the tribes.

Tribal governments must provide all costs for the Tribal

Commission, one~third of the cost of the Fishery Review

Board, the cost of their own enforcement, and the cost

of the operation and maintenance of their enhancement

facilities. Tribes do not have the resources of either

the federal or state government yet are made to pay as

if they had equal revenue producing ability. Such a

discriminatory system will bankrupt the tribes.

A SETTLEMENT PLAN FOR RESOURCE DISTRIBUTION

Principles of Resource Distribution Under

-the Settlement Plan

The resource distribution plan is based upon five prin-

ciples, none of which are adequately supported by the

substance of the plan. The plan does not protect the

fishery as it continues to rely upon mixed stock

fisheries and extensive use of hatchery plants. The

plan does not guarantee a fair fishing opportunity to

all fishermen because of the absence of comprehensive

harvest management. The concept of an equal opportunity

fishery is not supportable either in biological or eco-

nomical terms. It would force tribes to give up their

traditional fisheries and fishery locations and promote

continued use of energy wasteful fishing gear. The plan

continues to discriminate against historic treaty

fisheries in favor of non-treaty highly mobile present

day fisheries. The plan increases potential conflict as

fishermen would be forced to fish at the same times and

in the same areas.
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II. Components of Resource Distribution.

A. Enhancement

The Task Force recognizes the depelted nature of the

present day fishery caused in the main by overzealous

and uncontrolled non-Indian fishing and environmental

degradation. The enhancement system proposed is with-

out adequate management control and runs the risk of

adversely affecting existing natural stocks.

l. The Task Force attempted to blackmail tribes

to accept the terms of the settlement.

The plan utilizes federal funds and the expec-

tancy of more fish to convince tribes to

"voluntarily" forego exercising their

fishing rights.

The plan calls for tremendous increase in

artifically propagated fish (T.F. p. 118)

without the results of research and develop-

ment studies which are required to develop

effective enhancement plans

Many enhancement proposals are mere feasibility

studies without sufficient planning to insure

they will not have an adverse impact upon the

existing fishery. Monies provided by the Task

Force are insufficient to insure that the

necessary studies are undertaken.

The plan would require tribes to absorb the

cost of operations and maintenance for their

facilities prematurely

Insufficient revenues are projected from all

funding sources to fully fund the operation

and maintenance of the hatcheries to be built

under the proposal.

The Task Force misrepresented their settlement

plan and information relating to the Tribal-

State negotiations

The Task Force has selected certain preliminary

statements made by tribal and state negotiators

and characterized them as agreements on enhance-

ment. Neither the state nor the tribes agreed,

both indicating that any agreement would depend

upon the structure of the entire settlement rather

than any one unit within it.

vi
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Ill -conceived enhancement is dangerous. . . -:

While enhancement does in fact provide certain

benefits to the fishery and in certain cases

can be highly productive, uncontrolled

hatchery operations may swamp resident popula-

tions in the environment, spread disease, and

contaminate genetically adapted stocks, all

leading to the destruction of natural stocks

and perhaps the destruction of the hatchery

fisn planted.

The task force plan could cause the demise of

salmon and steelhead.

The Task Force report emphasizes a need to harvest

all hatchery fish, and therefore, runs the risk of

significant over harvest of natural fish that

cannot withstand the higher harvest rates used for

hatchery fish. The continued reliance on mixed

stock fishing as proposed by the Task Force will

increase the danger that natural stocks will be

adversely affected.

The settlement plan would place the state ina

position to manipulate tribes.

The Task Force proposal requires that enhancement

projects be undertaken by tribes only after

obtaining a permit from the state. This allows

the state to accept or reject tribal enhancement

programs to benefit non-treaty fishermen or state

political motives. In the past the state has

forced tribes to make significant concessions in

certain of their harvest practices in order to

receive permission to rear fish.

The Task Force calls for tne use of settlement

funds to finance projects which would net appre-

ciably benefit treaty fisheries

Several enhancement projects are to be placed in

Willapa Bay and on the Columbia River. These

enhancement projects will not significantly

benefit treaty fishermen.

B. Resource Distribution.

1. The settlement can provide no guaranteed harvest

opportunities for treaty fishermen.

The Task Force provides no mechanism to enforce any
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allocation which may be mandated by the

settlement plan. The system established

encourages overharvest by non-treaty

fisheries before the salmon return to , han

the tribal management zones.

Harvest opportunity is a particularly unmanage-

able basis for allocation

Under the current state of fishery science it is

practically impossible to evaluate and manage the

fisheries on the basis of a guaranteed opportunity.

The fish are subject to a long series of intercep-

ting harvests. In order to control such harvest

adequately an extensive and costly reporting

system would have to be, but is not, established.

The management structure does not provide for co-

Management responsibility and there is no adequate

mechanism for tribes to evaluate and challenge

determinations of prior interceptions, recreational

harvests, etc.

Catch counting formulas do not protect the resource.

The proposal to count harvest opportunity in terms

of adult equivalent is not sufficient. The ocean

troll and sport fishery which is perpetuated by

the Settlement Plan kills more fish than would

have died naturally without the fishery.

Settlement plan would require the tribes to give

up their traditional treaty fishing areas

Tribes are required to give up their usual and

accustomed fishing grounds and stations for

tribal commercial management zones which are

smaller and less productive.

The tribal rights of 50% of the harvest are

negated.

The tribes are required to accept an immediate

reduction in their harvest opportunity to, in

some cases, less than 25% of the available

fish.

The Task Force proposed elimination of separate

accounting for on-reservation ceremonial and

subsistence classifications for treaty harvest.

The treaties reserved an exclusive right to

harvest on-reservation and to harvest an addi-

tional number of subsistence and ceremonial fish.

These aspects of the consideration for signing

the treaties are taken without compensation.

viii
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Settlement plan provides meaningless tests for

compliance.

The test for compliance is made after a six year

period, and is based upon percentages of harvest

opportunitiy enjoyed by treaty fishermen. Such

a method is difficult if not impossible to quantify,

and cannot uniformly be utilized throughout the

case area because of different harvest goals.

The harvest management structure established by

the Task Force is incapable of regulating the

fishery either to insure a treaty harvest oppor-

tunity or protect the resource.

The settlement plan proposes a pass through system

designed to protect the tribal harvest opportunity.

However, there is no mechanism established either

in the Fisheries Review Board or other body which

can insure that the pass through is maintained.

The settlement plan does not address difficult

questions of harvest management created by the

plan's heavy reliance on hatchery fish and mixed

stock fishing.

Ocean fisheries and prior interceptions are

inadequately regulated in the settlement plan

a. The settlement plan does not propose specific

measures regulating harvest of Washington

chinook and coho by Oregon, Alaska, and

especially Canadian fisheries.

b. The settlement plan does not propose meaning-

ful regulation of Washington ocean troll

fisheries.

c. Charter boat regulation is inadequate.

d. Recreational fisheries are inadequately

addressed.

e. The settlement plan's approach to the ocean

fishery will not be possible to implement

in practice.

The plan does not provide for the regulation of

ocean fisheries. The ocean fisheries account

for a substantial interception of fish that

would otherwise be available to treaty fishermen.

Other United States fisheries such as, Oregon,

and Alaska are not dealt with and those

ix
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fisheries will continue to intercept

case area fish. Of special importance

is the Canadian fishery which inter-

cepts significant numbers of United

States bound fish. Treaty Indian harvest

has been substantially diminished by

bilateral agreements between the United

States and Canada. The plan does not pro-

pose meaningful regulation of the Washington

troll fisheries. It is unclear whether or

not the reduction of the troll harvest rate

is to apply to all troll fisheries or to just

those within Washington State waters. The

Task Force report does not deal with the

charter boat and recreational fisheries.

These fisheries take substantial numbers of

mature salmon and under the plan will continue

to do so in an unregulated fashion. The set-

tlement plan would continue to allow the state

to curtail treaty fishing while leaving the

recreational fishery unregulated - a process

that cannot withstand scientific study.

Unless the intercepting ocean, and sport

fisheries are regulated there is little likeli-

hood that a substantially larger in-Sound

fishery can develop. The failure of the set-

tlement plan is assured by its failure to

mandate the development of needed data and

a change in coastal and international manage-

ment.

10. Coastal resource distribution

a. Plan for the south coast

The Quinault Tribe is asked to forego fisheries

in Willapa Bay and on the Columbia River at a

potential economic loss of $4 million. Those

fisheries remaining in Grays Harbor are calcu-

lated on a basis which perpetuates non-treaty

prior interceptions which all but wipe out

the available fish.

Resource distribution plan for the north

coast.

The interim plan provides for a stabiliza-

tion of ocean harvest rates to reverse a

decline of ocean salmon stocks, but gives

no guarantee that the rates proposed will

be sufficient to bring about the reversal

planned. The plan requires inter-governmental

participation from the tribes, state and
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federal government without providing any

vehicle to insure that all of the parties

do in fact comply. The final plan pro-

vides for a substantial reduction in the

treaty share of the harvests.

Salmon distribution plan for the Strait of the

Juan de Fuca.

The plan establishes the terminal fishing areas

but does not set out how those will apply to

Indians. Fresh water fisheries which provide

the mainstay of tribal fishing in this area,

are not clearly provided for. While harvest

rates are referenced for the Strait there is

no sharing formula developed which would employ

the harvest rates to control the fishery. The

maximum tribal fishery in the Strait is set

by a quota. With the anticipated enhancement

under the settlement plan, the tribes will con-

tinue to harvest a decreasing portion of the

available fish. Traditional fishing methods

are limited, especially the use of set nets or

other fixed gear. For the first time a non-

Indian gillinet fishery is established outside

of the IPSFC jurisdiction. This will only

further exacerbate existing problems.

Salmon resource distribution for Puget Sound.

a. Introduction

b. Interim Plan, Puget Sound Stocks

c. Interim Plan, IPSFC.

da. Final salmon distribution plan, Puget

Sound Origin Stocks.

e. Final salmon distribution plan, IPSFC

The salmon resource distribution plan for

Puget Sound is based upon the establishment

of well defined geographic areas within

which tribal fishing is confined, and the

institution of a so-called equal opportunity

fishery where treaty fishermen would compete

directly with non-treaty fishermen. The

fishery proposed continues to inadvisedly

explicit mixed stocks consisting of strong

and weak runs of both natural and

artificial stocks, and requires that treaty

xi
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fishermen give up their more efficient

terminal fishery and enter the biologically

unsound mixed stock fishery. The settle-

ment plan uses terms in contradictory

ways, making it impossible to evaluate

the actual impact of many provisions - for

example, the phrase "Puget Sound origin

harvestable runs". If this phrase is used

to refer to the total numbers of harvestable

fish originating in Puget Sound then the

sharing formula does not allow for the

harvest of any Puget Sound fish by other

than Puget Sound fisheries. However,

if this phrase applies only to harvestable

fish available in Puget Sound, then the

distribution formula would be correct.

But, because of prior interceptions, the

true treaty share of the chinook and

coho catch would be reduced substantially

below the nominal shares stated in the

plan. There is no guarantee that after fleet

adjustment, the resulting “equal oppor-

tunity" fleet will be small enough to

allow treaty fishermen to catch even the

small number of fish which they are allo-

cated.

Steelhead resource distribution plan

The plan calls for virtual elimination of tribal

commercial steelhead fishing. This is based upon the

incorrect view that sportsmen cannot compete with

a commercial fishery. In 1976, according to the

Department of Fish and Game, only 19% of the persons

who purchased fresh water fishing licenses in

Washington State, fished for steelhead. Thus, the

curtailment of a treaty right is done to benefit

only a small segment of the fishing community. Non-

Indian fishermen have traditionally harvested sig-

nificant numbers of steelhead even after the runs

have passed through tribal fisheriss. The plan does

not take into consideration the particular need of

tribes for the steelhead fishery for their subsis-

tence and winter commercial needs.

Fleet Adjustment

The Plan incorporates a massive non~Indian gear reduc-

tion program as one of its primary methods of insuring

that treaty fishermen can realize their opportunity.

The gear reduction will not provide any meaningful

guarantee to the tribes. Under the proposal, the

xii
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most inefficient fishermen are removed from the

fishery leaving only the most efficient. The non-

Indian ocean fishery and other commercial fish-

eries will continue to harvest the overwhelming

majority of the fish before they are available to

Indians. For example, if the total troll licenses

are reduced by 53% (as predicted under the mandatory

portion of the license reduction program), that

reduction would amount to a mere 4% reduction in the

harvest by the troll fisheries.

PART 4. - SOLUTION

The tribes see the settlement plan as a devise to strip them of their

rightful share of the fish and their governmental powers over their

own people and resources. The plan cannot be salvaged as a vehicle

to protect the resource since it perpetuates and encourages wasteful

and biologicallly dangerous mixed stock fisheries. The settlement

plan provides no meaningful assurances that the meager promises made

can be carried out. Finally, the Task Force avoids coming to grips

with the salient problems: illegal non-Indian fishery and a recal-

citrant state government. Rather the bad faith of the state and its

non-Indian allies are rewarded by a grant to the state of even more

authority at the expense of tribal governments, and an increase in the

share of fish to non-treaty fishermen.

The tribes believe, therefore, that the hope of settlement and protec-

tion of the resource lies with a new commitment to implement the law as

it is. The majority of our citizens believe in the rule of law and

with normal leadership from the state and federal goverments will

accept their responsibilities with a firm commitment to the law;

details of implementation can be worked out with fairness to all.

La 000545
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UNCLASSIFIED DATE . Fey
xe

TO EXTOTT ONG "8-5-7 -D 3 ds, -/ Cola /L/ Ssy a: PAR PORTEUR
INFO WSFDC, ENVOTT/FUNTER

. . : ATTN:DISTR PLM, FCof Fo
---INDIAN CLAIMS AND BOLDT DECISION

SEATL TIMES OCT2@ RFPORTS SENATOR JACKSON TELLING TIMES

EDITORS AND REPORTERS THAT TSA SUPREME COURT IN CONSIDERING

WHETHER TO UPHOLD OR MODIFY BOLDT DECISION ALSO SHOULD LOOK AT

BROADER ISSUE OF INDIAN CLAIMS AGAINST STATES.QUOTF THE WISE WAY

IS TO HAVE ISSUE HANDLED IN CONTEXT.WE SHOULD DECIDE ONCE AND

FOR ALL,THE QUESTION OF INDIAN CLAIMS AGAINST TPE STATES.I THINK

WE SHOULD CALL ON COURT TO NOT JUST DECIDE BOLDT,BUT TO LAY DOWN

SOME GUIDELINES ON ALL INDIAN CLAIMS AGAINST STATES UNQUOTE.

JACKSON REPORTED TO HAVE SAID THAT IF COURT IS PRESSED IT WILL

MAKE DECISION BY SPRING WHICH WOULD END CONFUSION BEFORE NEXT

FISHING SEASON.ALSO REPORTED AS SAYING IT IS VERY UNLIKELY QUOTE

POLITICALLY IMPOSSIBLE UNQUOTE CONGRESS WOULD ACT PROTECT FISF

STOCKS WHILE BOLDT DECISION IS BEFORE SUPREME COURT.QUOTE WE HAVE

CONTINGENCY PLANS BUT MUST WAIT TO SEE WHAT COURT DECIDES UNQUOTE.

JACKSON EXPECTS COURT LIMIT RIGHTS OF INDIANS TO CLAIM FISE OR

‘OTHER RESOURCES BUT QUOTE WE HAVE TO BE PREPARED, IF TFE COURT

UPHOLDS BOLDT,TO MOVE WITF LEGISLATION UNQUOTE. JACKSON REPORTEDLY

CONSIDERS FEDERAL LEGISLATION DEALING WITH ENHANCEMENT FISP RESOURCES

NECESSARY EVEN IF COURT REVERSES BOLDT DECISION.ACCORDING TO ARTICLE

JACKSON BLAMES ATTORNEYS FOR PROLIFERATION INDIAN CLAIMS WHICH COULD

eee. -PAGE TWO UAGR 1667
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PAGE TWO UAGR 1667 CONTINUED

TOTAL HALF TRILLION DOLLARS FOR LAND AND RESOURCES AND WHICH IF

UPFELD COULD FAVE QUOTE CATASTROPHIC UNQUOTE CONSFOUENCES.

2.1F SUPREME COURT EXPECTED ESTABLISH SOME GUIDELINES AND

PRECEDENCE CONCERNING LARGFR AND MORE COMPLEX QUESTICN INDIAN

RIGHTS,DSCISION BY SPRING MIGHT BE OPTIMISTIC.UNDOUBTEDLY ANY

DECISION WILL 38 ILL RECEIVED BY ONE OR OTHER GROUP AND MAY HAVE

IMPLICATIONS FOR CDA IN CONTEXT FISHERIES AND CDN NATIVE RIGHTS.

UUU/818 2517452 UAGR1I667
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DATE
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TO EXTOTT GNT — 10 le nr Se mm -
FILE . 97D -

INFO WSHDC, ENVOTT/HUNTER 25 “7-2=A Sau
_ 

“BY HAND

DISTR FCO FLM bro TIN:
-~-FISFERIES-BOLDT DECISION

. ACCORDING SEATL TIMES OCT16 WASHINGTON FISFING INDUSTRY

LEADERS AND STATE OFFICIALS QUOTE HAPPY UNQUOTE TFPAT US SUPREME

COURT FAS AGREED REVIEW BOLDT DECISION. COURT REFUSED HEAR CASE

ON FIRST APPEAL FOUR YEARS AGO. ACCORDING TO ARTICLE, PHIL

SUTRERLAND, PRES PUGET SOUND GILLNETTER‘S ASSOC, EXPRESSED HOPE

THAT COURT WILL GIVE SOME CLARIFICATION INDIAN/NON-INDIAN RIGHTS

WHILE GORDON SANDISON,STATE FISHERIES DIRECTOR,SAID IT WAS QUOTE

GOOD NEWS UNQUOTE. AND COMMENTED ON DIFFICULTIES OF MANAGING THE

FISHERY WITH CONFLICTING FEDERAL AND STATE COURTS AND WITHOUT

HAVING CLEAR POLICY FROM FEDERAL GOVT.SPOKESMAN FOR NORTHWEST

INDIAN FISHERIES COMMISSION SAID COMMISSION HAD NO/NO IMMEDIATE

COMMENT.
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FM WSFDC UNGR4246 50CT78 Ace /¢~)

a 4 EI ‘

TO EXTOTT [FLO Dans “Q-<PAB -/
am BY HAND PAR PORTEUR

INFO ENVOTT/VERNON/ROBERTS SEATL

DISTR FLM GNT CNG _ Zo
fo

~--ARRFST CDN FISHERMAN

INFORMED BY STATE DEPT TRAT SALMON BOAT VICTORY BOY(1K1232)

CAPTAINED BY MR T WILSON(492@ 44A DFLTA BC)ARRESTED FOR ILLEGALLY

FISHING SOME ON® AND ONE-FALF MILES INSIDF USA WATERS OFF PT

ROBERTS .WILSON WAS GILL NETTING AND BAD SOME 43 SALMON ABOARD

OR IN NETS WHEN ARRESTED.UNDERSTAND BE FAS BEEN ARRAIGNED AND

RELEASED ON OWN RECOGNIZANCE.

UUU/275 @52237Z UNGR4246
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action yey
SUITE A DONNER

UNCLA ED © oft, 2T5-#-2-almain J Le
FM (SHATL WAGR 1487 26S8P/78 7 t xO

/ 0° | ga l'
TO EXTOTT\GAT

INFO WSHDC BOSTN ENVOTT/HUNTER

DISTR GNG FLO FLM

REF BOSTN TEL 291 19SEP/78

«+eCDA/USA FISHERIES AND BOUNDARIES:MEDIA RFACTION

TURING PAST TWO MONTES FAVE FAD NO/NO DIRFCT MEDIA REACTION

CDA/USA FISPERIES AND BOUNDARIES NFGOTIATIONRREST CDN GILLNETTER

NEGERO SPARKFD INTEREST ONLY MARGINAL AND INDIRECT TO NEGOTIATIONS.

PRIME MEDIA INTEREST WASP STATE RELATES TO INTFRNAL DIFFICULTIES

CAUSED BY BOLDT DECISION AND REACTION OF VARICUS SEGMENTS OF

POPULACH TO THAT DECISION. .

2. SUBSTANTIAL COVERAG? FAS BEEN GIVEN ACTION OF MORE MILITANT

GROUPS PROTESTING UNFAIRNESS AND ABSURDITY OF BOLDT DECISION AND

ENSUING ENFORCEMENT. HIGHLIGHT OF GROUPS ACTION WAS RECENT BLOCKADE

OF FERRY CLAIMING 5@/5@ PERCENT FERRY PASSENGERS SFOULD BE INDIANS.

MEDIA EDITORIALIZED ON ARTICLE SIGNED BY GROUP OF SCIENTISTS CALLING

ON CONGRESS TO RESOLVE PROMPTLY CONFUSION IN FISHERIES CAUSED BY

BOLDT DECISION. INABILITY OR UNWILLINGNESS OF STATE GOVT TO ENFORCE

BOLDT DECISION HAS ALSO RECEIVED COVERAGE. INTEREST HAS ALSO FOCUSSED

ON SUPPORT FOR REVIEW BY SUPREME COURT OF BOLDT DECISION VOICED

BY GOV RAY AND INTERIOR SEC ANDRUS. ;

3. UNTIL INTERNAL SITUATION RESOLVED DO NOT/NOT EXPECT MEDIA HERE

TO DWELL ON INTERNATL BOUNDARY/FISHERIES ASPECTS SINCE THERE IS

NOT/NOT SAME IMPACT THESE NEGOTIATIONS FERE AS ON EAST COAST.

UUU/818 2617252 UAGR1487 000550
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Attached is a copy of the article appearing

2 in the Seattle Times of September 18, 1978, signed by

DISTRIBUTION Mr. D. L. McKernan and other scientists concerning the
Washington State salmon and steelhead fisheries. A

BY POST copy of a related editorial is also attached.

(w/attach)

FLM/Shepard

FLO

WSHDC

ENVOTT/

Hunter pha te General

Z

000551



fe enseliad with cos
¢étyi the events that have fol-

ee
= Ind quate

sn bates vation of the

: ve ate fisheries .
# have shown an Indians,

Begg

Document disclosed under the Access to Information Act

Document divulgué en vertu de Ia Loi sur I’accés a l'information

THE SEATTLE TIMES

September 18/78

si The eccompanying article has been signed by Dr.
Dayton L. Alverson, director, Northwest and Alaska,
Fisheries Center; Dr. Pete Bergman, director of salmon
programs, State Department of Fisheries; Or. Donald
E. ‘Bevan, associate dean, University of Washington:
College of Fisheries; Dr. Douglas G. Chapman, dean,
U.W: College of Fisheries; Dr. Lauren R. Donaldson,

fessor emeritus, U.W. College of Fisheries; Frank
‘How, deputy director, State Department of Fisheries;
‘Donald R: Johnson; regional. director, National Marine
Fisheries Service, and Donald L. McKernan, fisheries

prafoser ond eapeter of the U.W. Institute for Marine,

Events in er weeks hae
convinced us that the parties in-
volved — recreational os

commer¢ia! fishermen,
Indians ~ not om to

tant ete task
indicate continu-anpesta

ing disa, tial el
ments Of ihe pian: nd at this time
we obviously
solution. The rejection by bogh ln
dians and non-Indians of the feder-
al-task-force es indicates
that greater efforts must be made
to find a course of action reasona-
bly a ( ble to = a yser

ps, ifwe are to avoid further
of the. oa and se-

rious. diminution’ of the salmon
and steelhead, stocks, or

‘IN. RECENT. YEARS the
aeatont Peres cree of
Orie and steelhead have ses
oped to 8 paint where | it is
to increase the runsboth beme. ele ‘and iy Oy
Great efforts a the state and

federal governments Indian.
tribes have been exerted toward
that end. With public support in
the application of this science and

, the potential for great
economic, Tecreational and social
benefit to our state is very good.
However, the tion of the

1977 salmon fisheries wag disas-
trous, eterna control of. fish-
ing, both offshore and inshore,

fack tf fe to overfishing and a:
c whing escapement on

some rol the woe operant -salmon
runs.

The large and potently very
productive

program that was ‘in this

ome

ars re ae eee eeesat oe eee eee disrupted
e lac spawning:

ment and, in the face of aay
tional mana cay pafalysis,
there is a ine in publi¢ confi-
dence in the future.

.« LAST YEAR’S difficulties
should have been a clear signal of
the problems ahead. Yet we see
no evidence that the 1978 salmon
management in this state is im-
proved. Diffuse authority, lack of
a clear acceptance by public,

aunified management

on cate to ua that once
in 1978 the conservation of

the salmon resource is in jeop-
ardy.

Al the downward trend in
some of salmon and steelhead

‘uns was rent before the re-
‘cent court ision, the current ‘

t impasse can only ag-_ Managemen
re historic problems and in-
it restoration. A failure to pro-

vide for’ adequate spawning es-

capements inevitably will lead to

grave consequences for the future

of salmon and steelhead in this
- state, and must not continue oe

‘ another year.

The people of Washington must
be ifontied that continued diffuse
and inadequaté control will lead to
serious declines in the runs; dis-
ruption of the enhancement pro-

m already started, and per-

irreversible declines in cer-

‘. tain salmon and steelhead runs.

ACTION IS needed to protect.

the public interest. What is needed
is unified, authoritative manage-

ment capable of carrying out con-
servation measures required to
‘ensure the preservation and en-
pene of the salmon and
steelhead
Proseale 1 for such actior. are
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not new. On April 27, 1976, the

,Northwest Washington District of

the American Institute of Fisher-

ies Research Biologists unani-
mously approved a resolution'call-
ing for the management and regu-

latory control of salmon and steel-
head by a ‘single entity, with

equitable representation from In-,

dian and non-Indian groups. ° ‘

- Proposed solutions have been
developed by both Indian and non-
Indian groups, but none has re-
ceived wide acceptance. The ac-
tions by the courts, the state, the
Indian tribes, and the federal gov-
emment have not provided ari ac-
ceptable plan for conservation of
the resources; yet a plan‘ must be
a n and in place for the
1979 f season if we are to
avoid a third successive salmon-
and steelhead-management fail-

. ure, pe

WE SUGGEST that Con

take the settlement plan for Wash-

in, salmon and steelhead fish-
erles prepared by ‘the regional
task force; the settlement plan

proposed by. the commercial-rec-
reational 4 Oat rcpoual state,
proposal, and any p 8 su

mitted by the tribes as a basis for
con, onal consideration of the
subject. a

With these plans and further
suggestions that might emerge,

Congress, with whatever assist-

ance from us and other interested
, parties is necessary, can develop
‘legislation that must be in effect
for the 1979 season.

' We are committed to support
any effort to find even a tempo-

rary solution. No one gains from

the present hiatus; the pubjic in-
terest is not served, and neither is

the interest of the non-Indian or

Indian fishermen. fe
- It is essential that the present
‘piecemeal, diffuse, unworkable.
system of controlling salmon and
steelhead fisheries be replaced by
a plan that, as a minimum, per
mits a togical, relatively unified
scheme providing for salmon con-

servation, enhancement and man-

agement, and one that ig viewed*
a8 equitable by at least some of
the user groups in the state. |

Such a plan is essential and the

- need is urgent. If it is not initlated
soon, the salmon and steelhead

_ Tans of the State of Washington
, May well cease td exist as. art
important economic and recrea-
tional asset to thestate. ve
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THE SEATTLE TIMES

_ day, should bé'ty

A state’ 5 “salina :
HE full text of a statement

by sore, of this region’s

most respected ‘fishefies scien:
tists and professionals, appear-

ing elsewhere on this page to-

juired reading
for everyone who cares about

the, future of. Washington
State’s salmon fishery... ’
- The statement should be giv-
eh ‘special notice’ by members

of Congress, particularly Sena-

torsMagnuson and Jackson

_and Representatives Palicherd, a
Meeds, Bonker and, Dicks,, be-
causé it has become’ ‘ineredihing-
ly evident that the fate of the ©
fisheries resource will hang on ~

-action by federal lawmakérs.

Hopes for a negotiated eéttle-

' tent of the pfoblems stem- *
ming trom United Staté# Dis-
trict Court Judge. George we
Boldt’s . Indian-treaty , degision ©
eight years ago havebeen all
but lost because neither |
nor nonIndian fishing eons
will support & proposed com

promise plan developed by a
federal task force,’

Evefy if the hea) States vel
é Court

arene of thie Boldt decision,
the timé required to litigate thé
issue would be lotig enough that -

of dalmoncoritinued: ¢
atid. steelhead. ‘stocks | peule

By itself, the Boldt decison,
Cannot be blamed for all of this:
region’s fisheries problems. But

_ the emotionalism and politi¢he
ing. associated with the Indian-

‘between Indian’

"the “present course’ of salrion

undertake -

fishing issue have
tention from the tota
tive required: , © a

’ The general.

time, seers to have;

its view. of the. contro }
garding it largely.

fishermen. The conseque
of coursé, areof much bfod
significance. sickest
As the statement. by. thé.

scientists notes, “all citizens of.
the state are boundtolose with

thead, managethett.”* 2)mot utgealy 1 needed Js,
a ‘as 4 ib bad ' fo:

establish a. unified, sri
tivé:management: of the) fish-;

ery, The preserit confusion,
stefiming from theginvolye-

tment of & fhultipl Be 4

impossible, .. an baleSpeaking for: peice al
group ‘with sufficient élouttat:

be ignored, Prof. Doit:;
aid L, .McKernan,. director, 6f
the University of Washin gt

etal oe “We yee
ing, period.” 5
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Recently we met with Mr. Paul Anderson,

1 Executive Director of the Purse Seine Owner's

DISTRIBUTION Association of Washington. Mr. Anderson may be
characterized as a leading figure among non-treaty

BY POST: fishermen in the controversy arising from the 1974

(w/o attach) United States Federal Court decision which gave over
50% of the salmon catch to treaty Indian fishermen in

WSHDC Washington. Mr. Anderson was very forthcoming and

struck us as being rather more optimistic concerning
BY OTT the resolution of the Indian Rights question than when

(w/o attach) we had last spoken. Despite the fact that treaty

Indian fishermen have recently rejected proposed

recommendation for settlement by the Presidential
Task Force on Northwest Fisheries, Anderson seemed

FLM confident that a legislative solution was at hand in

the near future.

2. The basis of Mr. Anderson's confidence rests

on the attached proposals for a settlement of the

fisheries problem which has been put forward by a

coalition of non-Indian groups which spans both com-

mercial and sports fishing interests in the state of

Washington. The attached proposal would recognize

Indian rights to the extent of guaranteeing Indian
fishermen a bigger share of enhanced salmon runs; the

coalition proposal would further reduce the treaty

share of the catch to 29% from the 40% recommended

by the Task Force. At first blush, it would seem that

the chances of acceptance of the coalition plan are

even less than the chances of acceptance for the Task

eeel

Ext. 4078 /Bil. 000555



Document disclosed under the Access to Information Act
Document divulgué en vertu de Ia Loi sur acces & Vinformation

Force plan which has recently been rejected by

the treaty Indians. Mr. Anderson pointed out,

however, that the coalition proposal would still

involve substantial reduction of the non-Indian

commercial fleet and the building up of the treaty

fleet to enable them to catch the 29% of the salmon

to which they would be entitled. Mr. Anderson

Claimed that he and other members of the coalition

had presented the plan to all members of the state

Congressional Delegation and that the delegation as

a whole had approved of the plan and in Mr. Anderson's

opinion, preferred it to that of the Presidential

Task Force.

3. A key element in the delegation's proported

approval of the coalition plan was the large consti-

tuency represented by the sport fishermen's group which,

according to Mr. Anderson, represents some 200,000

voters. Therefore, Mr. Anderson felt that a legislative

solution to the problem would be based on the attached

plan. Of prime importance in attracting sports fisheries

support to the attached, is the de-commercialization of

steelhead, a sea going trout, which presently may be

commercially caught by treaty Indians. The de-commer-

cialization of steelhead is also a primary recommendation

of the Task Force proposal.

4. It is difficult at this point to assess the

validity of Mr. Anderson's claims concerning the status |

of the coalition proposal and its acceptance by the

Congressional Delegation. However, it should be noted

that recent treaty Indian refusal to accept the Task

Force recommendations for a settlement has made few

friends for the Indian position either in the Congressional

Delegation or among the general public. An exceptionally

legalistic and hard line stance by treaty fishermen at

this time could well work against treaty hopes for over-

due recognition of their aboriginal rights.

~

Consulate General
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. * . AGREEMENT BETWEEN CANADA AND August 31, 1978

, eo 7 THE UNITED STATES OF AMERICA

@” ON COOPERATION WITH RESPECT

TO WEST COAST SALMON

The Government of the United States of America and the

Government of Canada have agreed as follows:

2S-S-7-2-SALtop-)

| ARTICLE I QR

oe 1. The Parties undertake to cooperate “in tie Management

of the salmon resources originating in their rivers which flow into

the Pacific and its adjacent seas, taking into account the provisions

of this treaty and the objective of achieving the optimum sustainable

yield from these resources.

2. The Parties agree that the following principles shall

govern their cooperation under this Agreement with respect to salmon

originating in their rivers which flow into the Pacific and its

adjacent seas:

(a) States in whose rivers anadromous stocks originate

such stocks.

have the primary interest in and responsibility for ;

;

(b) The Parties are committed to achieving the optimum |

production from the salmon stocks originating in

their rivers through the conservation and rational

Management of these stocks.

(c) Each Party should be enabled to realize the full

potential of its salmon resources and to receive

benefits commensurate with the salmon production of

its own rivers.

. | | of?

_ 000557

evens ~ a ~s cree aan oF man ate amines oe antes celine ETE ee a amet em mene ae we re ¥



Document disclosed under the Access to Information Act

Document divulgué en vertu de Ia Loi sur I’accés a l'information

oe” . 3. The Parties recognize that because of the intermingling
‘of salmon stocks at sea and the migration of stocks originating

in the rivers of each Party into waters under the fisheries juris-.

diction of the other Party, the implementation of the principles

set out in paragraph 2 will require

(a) jointly agreed controls on intercepting fisheries,

that is to say, fisheries in which the fishermen

of one Party catch salmon originating in the rivers

of the other Party;

(b) coordination in the management of intercepting

fisheries;

(c) cooperation and coordination in the development of |

salmon stocks which contribute to intercepting

fisheries in areas where stocks originating in the

waters of both Parties are intermingled; and

(d) cooperation in research and exchange of scientific

information in order to broaden the scientific

basis for salmon management, in particular with

respect to the migratory patterns and productivity

of stocks of common concern and with respect to the

extent of interceptions by the fishermen of each

country.

»./3
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ARTICLE II

1. The Parties agree to establish and maintain a Pa-

cific Salmon Commission (hereinafter referred to as "the Commission")

whose functions shall be:

- (a)

(b)

(c}

(d)

(e)

(f)

(g)

to provide a forum for consultation between the

Parties with respect to annual management objectives

for west coast salmon stocks and regulations for west

coast salmon fisheries of common concern; -

to provide a forum for consultation between the

Parties with respect to cooperation and coordination

in the development of salmon stocks which contribute

to intercepting fisheries;

to recommend to the Parties, pursuant to Article VIII,

controls on intercepting fisheries;

to review the Annexes to the Agreement and to make

recommendations respecting their amendment where

appropriate;

to monitor the implementation of controls on inter-

cepting fisheries;

to assist the Parties in their scientific cooperation

with respect to salmon management; and

to carry out such other functions as are assigned

to it- by this Agreement.

. OO 000559
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2. The Commission and its constituent bobies shall work

Q@iosety with the domestic authorities of the two Parties in carrying

out the objectives of this Agreement and shall, to the extent

possible, coordinate their activities with those authorities.

ARTICLE III

1. The Commission shall consist of up to then Commissioners,

of whom up to five shall be appointed by each Party to serve as the

national section of that Party. Each Party may, in its discretion,

appoint up to four alternate Commissioners to serve in the absence

of any Commissioner appointed by that Party.

2. Each Commissioner and alternate Commissioner shall

serve at the pleasure of the Party which appointed that person.

Each Party shall fill vacancies in its national section, and may fill

vacanciac ain ite elate aFf alternate Commissioners. as they occur.

3. The Commission shall select a Chairman and a Vice-

Chairman annually from among the Commissioners to serve for terms of

twelve months, except that the first Chairman and Vice-Chairman shall

serve for the calendar year in which the Convention enters into force

-and for a portion of the subsesequent calendar year to be determined

by the Commission. The Chairmanship and Vice-Chairmanship shall

alternate between the two national sections, with the national ‘section

from which the first Chairman is selected to be determined by lot; and

the Vice-Chairman shall be a Commissioner of the other national section.

4. Decisions and recommendations of the Commission shall

be adopted by affirmative votes of both national sections. Each

national section shall have one vote in the Commission, which shall

be cast by the Commissioner of that national section designated for

. | f5
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“the purpose of voting by the appointing Party. The Chairman and

© Vice-Chairman of the Commission shall not be désignated for the

purpose of voting.

5. The Commission may decide upon and amend, as occasion

may require, by-laws or rules for the conduct of its meetings and

the exercise of its functions.

.6. Unless otherwise agreed between the Parties, the seat

of the Commission shall be at

7. Meetings of the Commission shall be scheduled by the

Chairman who shall notify all the Commissioners. Such meetings

may be held at the seat of the Commision or at such other place

as the Chairman may decide.

¢o
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section. All other expenses of the Commission shall be borne in

equal shares by the Par“ies, unless otherwise agreed between them.

An annual budget of joint expenses shall be prepared by the Commission

before December 31 of each year and submitted to the Parties for

approval. After the budget has been approved, the contributions

owing by each Party shall be paid as promptly as possible.

9, The Commission shall authorize the disbursement of funds

contributed by the Parties pursuant to paragraph 8 for its joint

expenses, and may acquire property necessary for the performance of

its functions.

10. The Commission shall, with the concurrence of the Parties,

| appoint an Executive Secretary, who shall be charged with the general

administration: of the Commission under the supervision of the Commission

[and who shall carry out such other,duties as the Commission may decide].

.../6 000561
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11. The Commission may engage such staff, whose composition

-and terms and conditions of employment shall be included

in the annual budgét submitted to the Parties pursuant to paragraph 7

of Article III. The Executive Secretary shall have full authority

over the staff, subject to any general directives established by

the Commission.

ARTICLE IV

1. The Commission shall establish the following Panels:

(a) a Northern Panel for salmon originating in rivers.

whose mouths are situated north of [Cape Caution];

(b). a Southern Panel for salmon originating in rivers

whose mouths are situated south of [Cape Caution]

other than those stocks for which the Fraser River

Panel is responsible; and

‘(c) a Fraser River Panel to carry out the duties and

responsibilities set out in Article XI.

2. The function of the Northern Panel and the Southern

Panel shall be to keep under ‘review the stocks for which they are 7

responsible and fisheries affecting those stocks, and to make recom-

mendations to the Commission with respect to the management of such

fisheries and stocks.

000562
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@® 3. Each Panel shall consist of Commissioners and alternate

Commissioners designated by each Party to serve as the national

section of that Party in that Panel. |

4. Paragraph 4 of Article III applies, mutatis mutandis, |

to the proceedings of each Panel.

5. The Commission shall adopt, and amend as occasion may

require, by-laws or rules for the conduct of Panel meetings and the. :

exercise of the functions of each Panel.

6. The Commission may establish, in addition to the Panels,

such committees as it considers desirable to assist it in carrying

out its functions.

ARTICLE V

1. This Article and Article VI apply to all salmon stocks

and fisheries subject tc this Agreement, other than those for which

the Fraser River Panel. is responsible.

2. Each year the state of origin shall, with respect to

each stock which contributes to a fishery listed in Annex 1 which

originates in its rivers, submit to the Commission preliminary

determinations of the following matters to serve as the basis for

the regulation during the subsequent year of fisheries affecting

that stock:

(a) the estimated size of the run;

./8
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(b) the escapement required to produce the optimum

yield, taking into account the inter-relationships

between stocks;

‘(c) the total allowable catch; and

(d) any other matter whose determination may be necessary

in order to develop regulations for that fishery.

3. The preliminary determinations referred to in paragraph 2

shall be reviewed by the appropriate Panel of the Commission, which

shall promptly report its findings to the Commission. If these

- findings are approved by the Commission, they shall be considered by

the state of origin before’its determinations with. respect to the

matters referred to in paragraph 2 are made final.

4. ine state ot origin shall notify the Commission of

its final determinations with respect to the matters referred to in.

paragraph 2 not later than thirty days after the Commission has

completed its consideration of these matters pursuant to paragraph 3.

5. In this Article, "state of origin" means, in relation

to any stock of salmon, the Party in whose rivers that stock originates.

ARTICLE VI

1. After the necessary determinations referred to in

Article V have been made final, each Party shall submit annually to

the Commission proposed reguiations for the subsequent year with

“respect to fisheries listed in Annex 2 which are conducted in its

waters. These regulations shall take into account

19
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@ | (a) the determinations referred to in Article V;

(b) the provisions of Article VII with respect to trolling

operations;

_(c) the provisions of Article IX with respect to limitations

on intercepting fisheries; and

(d) the effect of such regulations on other stocks affected

by the fishery, whether or not such stocks are listed .

in Annex 1.

2. The proposed regulations referred to in paragraph 1 shall

be reviwed by the appropriate Panel of the Commission, which shall

promptly report is findings to the Commission. The Commission may

thereupon, in a timely manner, recommend modifications to these

regulations in order to accomplish the objectives of this Agreement.

3. After affording the Commission a reasonable period for

review of the proposed regulations referred to in paragraph 1, each

Party shall promulgate for the subsequent year regulationsrespecting the

~fisheries listed in Annex 1 which are conducted in its waters, taking |

“into account any timely recommendation of the Commission, and shall

enforce these regulations against persons fishing in its waters.

These regulations may be modified during the fishing season where

modifications are necessary in the light of variations from

-anticipated conditions.

./10
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@ , ARTICLE VII

The Parties agree to implement the regulations set

out in Annex 2 with respect to ocean trolling for salmon, in all

waters under their fisheries jurisdiction off the west coast of

North America.

ARTICLE VIII

1. Subject to Articles Ix and ‘xX, the Parties agree to

prevent any increase in interceptions or the initiation of new

intercepting fisheries within waters under their fisheries juris-

diction.

2. The Commission shall, prior.to January 1, 1980, submit

to the Parties a detailed proposal for the limitation of. interceptions

at. + - ee
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Article I and the provisions of paragraph 1 of this Article. This

proposal shall include a timetable for the progre.sive imposition

of interception controls on specified fisheries and may include

recommendations for variations in the basic limitation program for

specified fisheries. The proposals for a programof interception

limitation, and the timetables and recommendations for its progressive

implementation, shall be designed with the objective of ensuring

(a) that by 1990, each Party shall rece've benefits

commensurate with its own production of salmon,. and

(b) that this goal is achieved without sudden. disruption

in existing fishing patterns.

..-/11
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@° 3. The proposals referred to in paragraph 2 shall be consid-
ered by the Parties, and within [sixty] days of their transmittal by

the Commission they shall inform the Commission of their acceptance

or rejection of these proposals. If the proposals are accepted by

the Parties, they shall become binding on the Parties, subject to any

modifications agreed between them, and shall be implemented with

effect from the date on which the Comuission receives the last
 of

the two notices of acceptance, IE the proposals are rejected >

by either Party, the Commission shall reconsider the matter and

attempt to submit new proposals to the Parties not later than

July 1, 1980; and in any event, the Parties agree that the imple-

mentation of a detailed programof interception limitations shall begin

not later than March 31, 1981.

4. The Commission shall conduct an annual review of the

interception limitation programbeginning in the first year after its

introduction, and may make recommendations with respect to its

modification or with respect to the timing of its implementation

and the extent of its coverage. Such recommendations shall be

transmitted to the Parties for consideration. If such recommendations

are accepted by the Parties, they shall become binding on the Parties,

subject to any modifications agreed between them, and shall be imple-

mented by them with effect from the date on which the Commission

receives the last of~the two notices of acceptance.
_

S. The Commission shall review the implementation of the

interception limitation program each year,and shall report to the Parties

on any. case where a limitation binding on the Parties has been exceeded

\ »++/L2 — Qo0567
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r on any other factor which should be taken into account in

@ formulating management policies or regulations for the purposes

of this Agreement. The Parties shall furnish to the Commission such

information as it may require for the purposes of this Article.

ARTICLE IX

1. The Parties agree to coordinate their respective

programs for the development of west coast salmon resources to the

extent necessary to permit each Party to achieve the optimum salmon

production from its west coast rivers, and to ensure that each

Party receives benefits commensurate with its own salmon production.

2. In the case of projects which could contribute additional

salmon to an intercepting fishery in an area where stocks originating

in the rivers of both Parties are intermingled, the Parties shall

observe the following guidelines in coordinating their programs:

(a) To the extent practicable, the harvesting of increased

production from new projects shall be regulated in

terms of seasons, areas and fishing methods so that

the additional fishing effort deployed does not

result in increased interceptions.

(b) If increased interceptions by one Party cannot

practicably be avoided in the harvesting of such

added production, the other Party shall be compensated

‘by a corresponding allowance for increased interceptions,

where possible in the same general area;

(c) Allowances referred to in.sub-paragraph (b.)} shall be

considered in the following order of priority:

-/13
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9 oe (i) allowances necessary to permit a Party to

harvest added production from its own

development projects;

(ii) special fishing entitlements in the waters

of the other Party; and

(iii) notwithstanding the provisions of Article VIII,

increased interceptions in existing inter-

cepting fisheries, or new intercepting

fisheries, not related to the harvesting of

added production from new projects...

[(d) Neither Party shall undertake development projects

where the harvesting of the added production would

necessarily result in serious injury to fa significant

fishery conducted] [to the salmon resources originating]

in the waters of the other Party.]

3. All development projects which contribute to inter-

cepting fisheries in areas where stocks originating in the waters of

both Parties are intermingled, or which could lead to the initiation

of such fishery, shall be brought to the attention of the Commission

as far in advance of their implementation as possible.

4. The Commission shall conduct an annual review of all

development projects proposed to be commenced within the next five

years, any may make recommendations to the Parties with respect to

(a) regulations for the harvesting of the added production

designed to avoid increased interceptions;

-/14
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(b) any entitlements that may be appropriate to compensate

8 a Party for increased interceptions resulting from

such projects; and

(c) the compatibility of such projects with the provisions

of this Agreement.

Where the Parties agree on regulations as referred to in paragraph (a)

or on an increased entitlement as referred to in paragraph (b), those

regulations or that entitlement shall be listed in Annex 3.

5. If either Party considers that a project proposed to be

commenced within the subsequent calendar year by the other Party

would result in increased interceptions, and no regulations to avoid

increased interceptions or compensatory entitlements have been agreed

on, that Party may submit the matter to the Arbitrator appointed

pursuant to Article . The Arbitrator may, in these circumstances,

render a decision establishing such regulations or entitlements which

shall be final and binding on the Parties and shall be listed in
v

Annex 3.

ARTICLE X

1. This Article applies to salmon originating in. rivers

which rise in Canada and flow to the sea through the United States,

hereinafter referred to as "transboundary rivers".

2. The provisions of Articles V andVIshall apply with respect

to the formulation of annual management policies and regulations for.

stocks originating in transboundary rivers; except that the annual

~/15
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regulations respecting these stocks shall be adopted with the’

gq Wererrence of both Parties, and if agreement on such annual
regulations has not been reached by the beginning of the calendar

year, the matter shall be referred to the Arbitrator appointed

pursuant to Article XIV for determination.

3. If Canada initiates or expands a fishery in its own

portion of a transboundary river in order to harvest either existing

salmon production from that portion of the river or salmon production

generated by future development projects undertaken by Canada, the

United States shall adjust its fisheries to the extent necessary to.

. allow Canada to harvest such production without affecting escapement

levels set pursuant to this Agreement.

4, If the United States develops or enhances a stock

originating in its portion of a transboundary river, and the

harvesting of the increased production results in increased inter-

ceptions of salmon originating in’the Canadian portion of the river,

the Parties shall consult through the Commission in order to reach

an agreement based on the following provisions:

(a) Canada shall be offerred compensatory entitlements

equivalent to the increased interceptions; and

(b) If Canada decides to increase the production of the

intercepted stock, it shall be granted access to

United States waters to harvest an amount equivalent

to that increased production.

‘The consultations shall take place in accordance with the procedures

set out in Article IX with respect to coordination in salmon

development, and if agreement is not reached within one year of the

commencement of a project, the matter shall be referred to the .

. ./16 900571
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@Pitrator who shall determine the amount of the compensatory

@ entitlement to be awarded to Canada and the terms and conditions

of any access to be granted to Canada in order to harvest that

entitlement.

S. Any entitlements and access conditions established

pursuant to paragraph 4 shall be listed in Annex 3:

ARTICLE XI

1. This Article applies to pink salmon and sockeye salmon

originating within the Fraser River and its tributaries, within the

following area:

"1. Beginning at Bonilla Point, Vancouver Island

thence along a direct line to Tatoosh Lighthouse,

Washington, thence to the néarcoi puiut of Cape

Flattery, thence following the southerly shore

of Juan de Fuca Strait to Point Wilson, on Quimper

Peninsula, thence in a straight line to Point

Partridge on Whidbey Island, thence following the

western shore of the said Whidbey Island, to the

entrance of Deception Pass, thence across said

entrance to the southern side of Reservation Bay,

on Fidalgo Island, thence following the western

-and northern shore line of the said Fidalgo

Island to Swinomish Slough, crossing the said

_Swinomish Slough, in line with the track of the

Great Northern Railway, thence northerly following

the shore line of the mainland to Atkinson Point

at the northerly entrance to Burrard Inlet,

= OS -++/17 go9572
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British Columbia, thence in a straight line to

the southern shore of Bowen Island to Cape.

Roger Curtis, thence in a-straight line to

Gower Point, thence westerly following the

shore line to Welcome Point on Seechelt

Peninsula, thence in a straight line to Point

Young on Lasqueti Island, thence in a straight

line to Dorcas Point on Vancouver Island, thence

following the eastern and southern shores of

the said Vancouver Island to the starting point

at Bonilla Point. Except that such regulations

and order shall not apply in the following waters:

That portion of Puget Sound southerly of a line

from the Angeles Point Monument to the Partridge

Point Light. That portion of Puget Sound (Skagit

Bay) lying easterly of a line from West Point

on Whidbey Island to Reservation Head on Fidalgo

Island. That portion of Puget Sound (Bellingham-

Samigh-Padilla Bays) lying easterly of a line

described as follows: northerly along 122°40'

west longitude from Fidalgo Island to where

said line intersects the southerly shore of

Sinclair Isiand at high tide; thence along the

‘southerly snore of said Island to the most

easterly point thereof; thence north 46°east

true to the line of high tide at Carter Point;

then northwesterly along the westerly shore at

./18
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® high tide of said Lummi Island to where

said shoreline at high tide intersects line

of longitude 122°40! west; thence north on

said line to where said line intersects the

mainland at the line of high tide.

2. The Fraser River below the Mission Bridge.

2. Beginning in 1981, Canada shall submit annually to

the Fraser River Panel the preliminary determinations referred to

in paragraph 2 of Article V for the management during the sub-

sequent year of the stocks governed by this Article, taking into

account

(a) the objective of optimum production. having

regard to the interests of both Parties;

(b) the need to set escapement goals in such a way as to

permit the United States to achieve the entitlements

set out in this Article;

‘(c) the need to avoid disruptive changes in patterns of

exploitation; and

(d) the best scientific evidence available.

3. The preliminary determinations referred to in paragraph 2

shall be reviewed by the Fraser River Panel, which shall promptly

report its findings to the Commission. The Commission may thereupon

make recommendations in a timely manner which Canada shall consider

before these determinations are made final.

. | .../19
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4, Canada shall notify the Commission of its final

@. . crninations with respect to the matters referred to in paragraph 2
not later than thirty days after the Commission has completed its

“consideration of these matters pursuant to paragraph 3. If the

United States considers that any of these determinations by Canada
’

fail to take adequately into account the factors set out in sub-

the Arbitrator appointed pursuant to Article xIvfor a decision.

If the Arbitrator concludes that any of these determinations fail to |

take these factors adequately into account, he shall substitute his

own findings for that determination, and these findings shall in

‘that event be final and binding upon the Parties. The Arbitrator

shall render his decision not later than thirty days after the

‘Matter is referred to him by the United States.

5. After the determinations referred to in paragraph 2

have been made final and conclusive, each Party shall submit to

the Fraser River Panel proposed regulations for the subsequent year

with respect to fisheries governed by ‘this Article which are

conducted in waters under its fisheries jurisdiction, taking into

account

(a) the determinations referred to in paragraph 2;

(b) the provisions of Article VII with respect to trolling»

operations;

[(c) the provisions of Article IX with respect to limitation

on intercepting fisheries;]

./20
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(d) the provisions of paragraph 7 of this Article with

@ , respect to United States entitlements in the stocks

governed by this Article; and

(e) the effect of such regulations on other stocks affected

by the fishery, whether or not such stocks are listed

in Annex l.

6. The Fraser Rivers Panel shall have authority to make

emergency orders during the fishing season for the adjustment of

fishing times and areas provided for in annual regulations made

pursuant to paragraph 5, where conservation requires such modifica-

tions as a result of variations from anticipated conditions. [Such

orders shall be effective immediately, but shall ceasé to have force

and effect upon objection thereto by either Party.}

7. The entitlement of the United States with respect to

the Stuch> yuveined by this Articie snail be one halt of. the average

annual catch during the years from 1971 to 1974 inclusive from those

stocks within the area described in Article I of the Convention between

Canada and the United States of America for the protection, preserva-

tion and extension of the sockeye salmon fisheries in the Fraser

River system, signed at Washington on the 26th day of May, 1930,

adjusted as follows:

(a) where the total allowable catch for the stocks governed

by this Article is lower than the average annual catch

referred to in this paragraph, the United States shall

be entitled to one half of that catch;

‘(b) if Canada desires to stock a new enhancement project,

“the required escapement shall be taken from the

Canadian share of the catch, so that the Canadian

share of the catch and the required escapement for that

. | 44/21 000576
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6 project is equal to the United States shares

of the catch; and

(c) in recognition of prior United States expenditures

on

, there shall be added to the United States

entitlement one half of the catch of sockeye and pink

salmon originating from each of those projects during

a period ending twelve years after the date on which

that project was fully stocked, and after that twelve

- year period there shall be added to the United

States share one half of the average catch during that
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of sockeye salmon projects and fourteen years in the

case of pink salmon projects.

8. In 1979, the Fraser River Panel shall, in cooperation

with Canada, conduct the scientific research and field work (including

test fishing, sampling, and racial analyses) necessary for the

establishment of management policies, in accordance with the practices

established by the International Pacific Salmon Fisheries Commission

prior to the entry into force of this Agreement.

9. In 1979 and 1980, the Fraser River Panel shall make

_ the determinations referred to in paragraph 2 of Article V for the

management of the stocks governed by this Article, taking into

account the factors referred to in paragraph 2 of this Article.
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10. The Fraser River Panel shall cooperate closely with the

@ Southern Panel in the exercise of its functions.

ARTICLE XII

1. The nationals and vessels cf each Party shall have

access to waters under the fisheries jurisdiction of the other Party

off the west coast of North America to fish for salmon in accordance

with the provisions of this Article.

2. The nationals and vessels of each Party shall be

entitled to conduct salmon trolling operations within waters under

the jurisdiction of the other Party

- (a) beyond 12 nautical miles of the coast, and

(b) between 3 to 12 nautical miles off the coast in the

area west of a line joining Bonilla Point and Tatanch

Island; north of a line projected due west on 47°6!

north latitude; and south of the line projected from

Bonnilla Point to latitude 48°29.7' north longitude

125°00.7' west. " |

3. Fishing pursuant to paragraph 2 shall be conducted

in accordance with the provisions of Annex 3.

4. In addition to the access provided for in paragraph 2,

the nationals and vessels of each Party shall have access to the

waters of the other Party as provided for from time to time in Annex 4

.for the purpose of harvesting compensatory entitlements established

where development projects result in increased interceptions.

1.123

000578



-in their possession.

Document disclosed under the Access to Information Act

Document divulgué en vertu de Ia Loi sur l’accés a l'information

5, Either Party may require that nationals and vessels of the

other Party obtain a permit or licence for the purpose of exercising

the reciprocal fishing privileges provided for in this Agreement,

but except as otherwise agreed between the Parties no fees shall

be made payable for such licences or permits.

ARTICLE XIII

1. The Parties agree to cooperate in scientific research

and the exchange of scientific information in order to broaden

the scientific basis for salmon management, in particular with

“respect to the migratory patterns and productivity of stocks of

common concern and with respect to the extent ot interceptions by

the fishermen of each country. The Parties shall make available

to the Commission all relevant scientific data and other information

2. The Commission shall coordinate the collection of

statistics pertaining to west coast salmon management and may make

proposals to the Parties for cooperative research programs.

3. Subject to normal permit requirement, the Parties agree

to allow vessels conducting research with respect to west coast salmon

to have access to their marine waters for the purpose of carrying

out such research.
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© {4. Each Party shall, in consultation with the other

Party, and as appropriate in cooperation with the other Party,

.finance research related to the operations of the Commission. ]

ARTICLE XIV

1. An impartial arbitrator (referred to in this Agreement

instruments of ratification of this Agreement are exchanged, and

thereafter, from to time to time and as set forth in this Agreement.

2. The Arbitrator shall have jurisdiction to determine

(a) any dispute respecting a development or enhancement

project to be commenced within the next calendar year,

as more fully set forth in Article IX ;

(b) any dispute respecting management goals for Fraser

River pink.salmon and sockeye salmon stocks, as more

fully set forth in Article XI; -and

(c) any other dispute respecting the interpretation or

application of this Agreement.

as the "Arbitrator") shall be appointed jointly by the Parties when

3. The Arbitrator's decision on matters referred to

arbitration shall be final and binding upon the Parties; except

-that either Party may request a review of a decision if it

discovers the existence of a new factor of decisive importance

which was unknown to that Party when the decision was rendered

- due to circumstances not attributable to its negligence.

4. Every decision by the Arbitrator shall be accompanied

by a reasoned opinion setting forth the basis on which the decision

was reached.
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r 3. (1) The Arbitrator may award appropriate relief |

in his decision, which shall be final and binding unless the Parties

agree to implement other relief. In the case of a dispute respecting

annual regulations, such relief shall be in the form of a direction

as to the measures to be implemented by the Parties during the year

in question.

(2) In cases where time permits, the Arbitrator may

make a preliminary recommendation with respect to the relief to be

awarded and allow the Parties a period of time in which to consult

before relief is awarded in a final and binding fashion.

6. Subject to paragraph 7, the Arbitrator shall be

appointed for a term of five years, unless a shorter term is agreed

‘upon by the Parties and the Arbitrator. An arbitrator may be

appointed to successive terms of office.

7. Either Party may at any time transmit to the other

Party a written notice stating that it withdraws its consent to the

services of the Arbitrator, in which case the two Parties shall

_ jointly appoint a successor within a period of ninety days from the

transmittal of the written notice. If a successor is not appointed

by the Parties by the end of that period, the President of the

International Court of Justice shall appoint an Arbitrator within

a period of ninety days from the expiry of the initial ninety day

period. In the circumstances described in this paragraph, the

original Arbitrator shall retain jurisdiction, both before and after

the appointment of his successor, to hear and decide any matter

“referred to him before the appointment of his successor.

./26
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@ 8. The Parties shall jointly appoint a new Arbitrator

(a) prior to the expiry of the term of office of the

previous incumbent, or

(b) where the office becomes vacant more than ninety

days before the expiry of a term of office, not later

than ninety days after the vacancy first occurs.

If the Parties have not appointed a new Arbitrator by the time

referred to in paragraph (a) or (b), as the case may be, the

President of the International Court of Justice shall appoint an

Arbitrator within a period of ninety days from that time.

9. In each case where the President of the International

Court of Justice appoints an Arbitrator, he shall select a person

who would be eligible for appointment to a high judicial office in

the state of which he is a national, and who is not a national or

permanent resident of Canada or the United States of America.

10. The enumeration of the Arbitrator and his expense

allowances shall be determined by the Parties at the time of his

appointment, and may be modified from time to time with the agreement

of the Parties and the Arbitrator. The Arbitrator shall be provided

with office facilities and services at the seat of the Commission.

ARTICLE XIII oo ,

l. Except as may otherwise be specified in this Agreement

or agreed between the Parties, when a matter is referred to

arbitration, the Arbitrator shall render:a decision within thirty

days of the date on which the matter is referred to arbitration.

*. .../27 000582
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© | 2. The Arbitrator shall provide an opportunity for

each Party fully to present evidence and arguments both in writing

and, if requested by either of the Parties, in oral hearing.

3. The Arbitrator may, with the agreement of both Parties,

seek the advice of independent experts or of the professional staff

of the Commission. The advice given to the Arbitrator by any such

experts or staff shall be made part of the record of the proceedings

and shall be made available to the Parties, who shall be efforded an

opportunity to comment on any such advice.

4. In any arbitration proceeding, each Party shall have

the right to call its own witnesses, to present documentary evidence,

and to cross-examine the witnesses of the other Party. The Arbitrator

shall not be bound by any technical rules respecting the admissibility

of evidence, but may take such rules into account in considering the

. . . }
relevance or probative value of any evidence presented.

5. Each Party shall bear its own expenses associated with

an arbitration. All other expenses of the arbitration shall be

shared equally by the Parties. The Parties shall provide facilities

for the arbitration of any matter in such manner as may be agreed

between them or ‘as may be required by the Arbitrator.

6..Where a dispute respecting annual regulations is

referred to the Arbitrator less than thirty days before the beginning

of the relevant fishing season, or in any other case where a decision

is required as a matter of urgency, the Arbitrator may either

./28
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© (a) render an interim decision to safeguard the

interests of the Parties pending the final decision,

or

(b) establish procedures for an expedited hearing of

the case subject only to the right of both Parties to

have a full opportunity to be heard.

7. The decisions of the Arbitrator shall be made public.

8. After a decision is rendered, the Arbitrator shall

retain jurisdiction for the purpose of clarifying the meaning or

scope of the decision at the request of either Party, or, where

relief has been granted, of determining any question of compliance

submitted by the Party in whose favour the relief was granted.

9. Subject to this Agreement, the Arbitrator shall be

free to determine all questions of procedures, including time limits

for submitting written material and the time and place of any hearings,

provided that each Party is given an adequate opportunity to present

its evidence and arguments.

ARTICLE XIV

1. Each Party shall take all necessary measures, including

the enatment and enforcement of legislation with respect to the

waters and vessels under its fisheries jurisdiction, to make

effective the provisions of this Agreement and, in particular, to

ensure that its nationals and vessels do not exceed any entitlement

or interception limitation established pursuant to this Agreement

and to ensure compliance with all regulations adopted pursuant to

this Agreement.

.../29 000584



Document disclosed under the Access to Information Act

-~ 2 9 ~ Document divulgué en vertu de Ia Loi sur I’accés a l'information

® / _ 2. Each Party shall require of its nationals and vessels

reports of catch and related data for all stocks and fisheries

covered by this Agreement. Each Party may also require nationals

and vessels of the other Party to make reports of such data while

fishing within waters under its fisheries jurisdiction.

3. Each Party shall make available to the Commission the

data obtained pursuant to paragraph 2.

4. The Parties agree to exchange fisheries statistics on

a timely and regular basis in order to facilitate the enforcement

and implementation of this Agreement.

ARTICLE XV

1. The Annexes to this Agreement, either in their present

terms or as amended in accordance with the provisions of this

Agreement, form an integral part of this Agreement and all references

to this Agreement shall be understood as including the said Annexes.

2. The Commission shall review the Annexes each year and

may make recommendations to the Parties for their amendment. If both

Parties accept a recommendation to amend an Annex, that Annex shall

be considered amended in accordance with the recommendation, with

effect from the date on which the Commission receives the last of the

two notices of acceptance. The Parties may also agree to amend an

Annex without a recommendation from the Commission, in which case

the amendment shall enter into force with effect from the date

specified by the Parties.

./30
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3. The Executive Secretary shall from time to time

@ & to be published a consolidated text of the Annexes showing
all amendments currently in force.

ARTICLE XVI a .

1. This Agreement shall enter into force on the date of

the exchange of instruments of ratification and shall remain in

force for an initial period of five years, and thereafter for

successive five year periods subject to the termination provisions

of paragraph 2. The instruments of ratification shall be exchanged

at as soon as possible.

- 2. Either Party may terminate this Agreement at the end of

any five year period referred to in paragraph 1 by giving notice

of termination to the other Party not later than one year before the

end of that period.

3. The Parties shall review the provisions of this Agreement

during the third year of each five year period referred to in

paragraph 1,

4,. Upon the entry into force of this Agreement, the

‘convention between Canada and the United States of America for the

protection, preservation and extension of the sockeye salmon

fisheries in the Fraser Piver system, Signed at Washington on the

26th day of May 1930, as amended, shall be terminated.
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ANNEX 1

® S a Intercepting Fisheries

Area . Gear

1.

2.

3.

\
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~~ 
CIRC

- PLACE DEPARTMENT ORIG. NO. DATE FILE/OOSSIER SECURITY

@&} Lieu MINISTERE n° boric. C2. S-S-?-2- SALTIo Ne secon

FM/DE OTTAWA FLO 1962 aug28/7é ey UNCLAS
PRECEDENCE

MOSCOW 9 -r0/A Al 2

INFO ENVOTT/FISHERIES /HUNTER TOKYO WASHDC

DISTR.

BEE

sUB/SUJ

SOUTH SAKHALINSK,

2.

ENVOTT/FISHERIES.

3.LLL
SETTLED BUT OCT 1-18 PROPOSED.

INSTITUTE (VNIRO) IN MOSCOW.

DETAILS OF MEETING DATES.

SAKHALIN ISLAND IN OCT.

WILL PROVIDE ASAP NAMES OF CDN DELS,

NORTH PACIFIC SALMON SCIENTIFIC SEMINAR

INTENTIONS) AND UP TO 10 CDN GOVT SCIENTISTS.

ITINERARY, AND FURTHER

YOU MAY ALREADY BE AWARE THAT USSR HOSTING SEMINAR IN

DATES NOT FINALLY

PARTICIPANTS WILL INCLUDE U.S.

GOV'T SCIENTISTS AND ACADEMICS, JAPANESE ACADEMICS (XNO/NO

GOV'T INVOLVEMENT, REFLECTING JAPANESE GOVT CONCERN OVER USSR

SEMINAR BEING COORDINATED BY DR. P. MOISEEV OF ALL UNION

CDN COORDINATOR IS HUNTER OF

WHILE SEMINAR SHOULD NOT REQUIRE

ATTENTION OF EMB OFFICIALS, YOU SHOULD BE AWARE OF VIsit.

:

[¢ YYVHO2QAQK
DRAFTER/REDACTEUR DI VISION/ DIRECTION TELEPHONE

oo

(arr oven/ sPpRouvE
fn

ELAINE FELDMAN/bo'n
Fle é- SYo>

uv
we

SIG... 2. oN Vane

ERTK WANG

EXT 18/BIL (REV 6/70)

T

WA. _
O
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R’DECLARATION THAT THE BAN ON TROLLING FOR SOCKEYE SALHON Last WEEK
‘WAS ILLEGAL. ey

THe PLAINTIFFS-JOHN. GoRBON SANDERSON? Davin Ross Boyes. AND
” BEREGORY GEORGE LINCOLN-FILED A WRIT TUESDAY ASKING FOR: oR.

“DECLARATION THAT. THE OROER CLOSING TRE: WATERS GFF THE WEST const ‘OF
_. Vancouver ae WAS OUTSIDE THE JURISDICTION oF FISHERIES oe
“OFFICERS.

OF THE CATCH cr THAT SPECIES AMONGST Grours OF “COMMERCIAL
TSRERHEM, F

A DEFENDANTS. cre ADDITION ‘TG THE ‘REGIONAL DIRECTOR AND THE Ae TSHING
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ACTION

SUITE A DONNER
UNCLASSIFIED © e-- I
WASHINGTON Bbe——S> 25-5 ~ F-2-Salhav-!

FM WSHDC UNGR3552 22AUG78

CU 2S-S$-7-2-SA maw

28
TO EXTOTT f#FLO

INFO ENVOTT/FISHERIES/HUNTER SEATL

DISTR GNT FLP

REF YOURTEL FLO1646 16AUG

—~-CDA/USA SALMON INTERCEPTION NEGOTIATIONS

APPRECIATE INVITATION FOR BOEHM TO PARTICIPATE IN FORTFCOMING

SALMON INTERCEPTION TALKS IN VNCVR AND SEATTLE.WEILE AGREEING

CONSIDERATIONS OUTLINED REFTEL MAKE FIS PRESENCE DESIRABLE,

OTHER PRICRITY EMB REQUIREMENTS MAKE IT DIFFICULT TO SPARE EIM

AT THIS TIME FOR SUCH EXTENDED PERIODS.IN CIRCUMSTANCES HIS

ATTENDANCE NOT/NOT POSSIBLE.

UUU/275 2219632 UNGR3552
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UNCLASSIFIED,
SEAILE (2 =

FM SEATL UAGR1216 AUG21/78

TO EXTOTT (CNT)

INFO WSEDC DFE/VERNON eX.

DISTR FLO FLM

eos INDIAN FISHING RIGFTS IN CDA

WOULD APPRECIATE INFO ON CURRENT STATUS OF INDIAN

TREATY FISHING RIGHTS ON CDN WEST COAST AND SPECIFICALLY

FRASER RIVER. SUBJECT HAS RECENTLY PEAKED INTEREST IN THIS

AREA WITH ITS ONGOING PROBLEMS ARISING FROM BOLDT DECISION.

CUU/818 2123402 UAGR1216
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_ACTC/FILE/DIARY/CIRC/DIV MESSAGE

3 PLACE DEPARTMENT ORIG. NO. DATE o FILE/DOSSIER SECURITY
=z Lieu MINIST ERE N° p'oric. L5-5- Z=2- SQ d Di wf} ~, SECURITE

FM/DE ort EXTAFF |FLO1646 | AUG16/78 sa UNCLASS
CCZS-S-72- SALION PRECEDENCE

TO/A WSHDC

uc 16 21 37778

INFO ENVOTT/FISHERIES /HUNTER SEATTLE

DISTR. GNT_ELP

REE

Vsti
SUB/SUJ

CDA/USA SALMON INTERCEPTION NEGOTIATIONS

NEGOTIATIONS INTERRUPTED LAST YEAR IN COURSE OF BOUNDARY

TALKS WILL RESUME IN VANCOUVER SEPT 7-15. ALTHOUGH THESE

NEGOTIATIONS ARE CLOSELY RELATED TO BOUNDARY TALKS, THEY WILL

INITIALLY BE CONDUCTED AS SEPARATE EXERCISE. CDN SIDE WILL

BE HEADED BY MIKE SHEPARD, DFE, AND WOULD INCLUDE REP FROM

FLO AS WELL AS INDUSTRY AND PROVINCIAL ADVISERS.

2. AS AT LAST ROUND OF PREVIOUS SET OF NEGOTIATIONS, DFE AND

OURSELVES WOULD BE GRATEFUL IF BOEHM COULD BE MADE AVAILABLE

TO JOIN CANDEL IN ORDER TO PROVIDE CONTINUITY NEEDED IN WHAT

MIGHT WELL BE XKK YEAR-LONG EXERCISE (THIS. IS TIME-FRAME

PROVIDED BY CDN WITHDRAWAL FROM IPSFC). BOEHM'S PRESENCE

WOULD ALSO BE USEFUL IN ASSURING LIAISON WITH USA OFFICIALS

AND WITH BOUNDARY NEGOTIATING GROUPS IN BOTH CAPITALS DURING

INTERVALS BETWEEN NEGOTIATING SESSIONS.

TO BE HELD IN SEATTLE OCT2-6.

SECOND ROUND SCHEDULE YQQQQAA
DRAFTER/REQACTEUR DI VISION/ DIRECTION TELEPHONE apPRPVEp/ APPROUVE

¢ \ ( é

ry . ‘ <
SIG 00 reece ee eee fAmennne SIG 2 nec nce cence Me MaKe wees ccncccce

G.—LEGERX42 FLO 2-2002 DIRECT
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RESSAGE Co3c-5-7-2- = SALTON
@ 7 PLACE OEPARTMENT ORIG. NO. OaATE FILE /OOSSIER SECURITY

= 
SECURITE6 Licu MINIST ERE n° ovontc. 25-5-6: CDA/USA

EM/DE OTTAWA ExTaAFF |FLY) 01%) aver /78 28" UNCLASSIFIE]
PRECEDENCE

PROFESSOR DL MCKERNAN
TO/A DIVISION OF MARINE RESOURCES

UNIVERSITY OF WASHINGTON

3716 BROOKLAND AVENUE, NE k

SEATTLE, WASHINGTON 98105

INFO =

Gos

| co

| Sain

EF ~REE —

oD
suBs/sus

REGRET THAT ABSENCE OF KEY OFFICERS HAS CAUSED

DELAY IN RKROYXRNEXXGHXWRH PROVIDING YOU WITH CANADIAN

DRAFT ON SALMON INTERCEPTIONS. CAN ASSURE FINAL PAPER BY

AUGUST21. HAVE ADVISED MCDONALD AND ASKED HIM TO INFORM

KEN HENRY AT AUGUST2 TECHNICAL MEETING,

RO I
ORT 18/aIL (REV 6/70}

SHEPARD

U

j ORAFTER/REDACTEUR OI VISION/ DIRECTION TELEPHON = ApProven/APPROUVE

NC. cecceseececeecesneneeeeeeeeaees FLM 3-7891 | se....... Zr Bilenk Cowes
MPShepard/flp PRISE

“DIRECTOR
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movie A DONNER LD ce 2S-S-S-CPA/USA.
HING Re

mu /wsune DNGRSO?S eiguivae, «= (Gi (is CN, SS“ SH E-CBA/USA
TO EXTOTT[FLM

INFO BGEEC/CADIEUX > (Z2S-S-7-2- SALTON -TTP —
BH ENVOTT/FISHERIES/HUNTER DE OTT

DISTR FLP FLO 28

REF YOURTEL FLM@147.JUL2@

---CDN INTENT TO WITHDRAW FROM IPSFC

WE SPOKE TO ROUSE,DIR CDN AFFAIRS IN STATE,ON.JUL21 ALONG. - ~

LINES PARA4 YOUR REFTEL.FE QUOTE TOOK NOTF UNQUOTE OF OUR

COMMENTS AND UNDERTOOK T0 ENSURE APPROPRIATE OFFICIALS IN STATE

WERE INFORMED, ; |

2.WE ALSO TOOK OPPORTUNITY OF CALL TO ENCOURAGE EARLY USA

RESPONSE TO NON-PREJUDICE NOTE ON BOUNDARIES..ROUSE ADMITTED USA ~~

RESPONSE WAS OVERDUE AND AGREED TO DO WHATHE COULD TO HASTEN

ITS DELIVERY.AT SAME TIME FE REASSURED US. THAT,TO HIS KNOWLEDGE,

SUBSTANCE OF NOTE WOULD BE A SDISCUSSED AND THAT DELAY IN FORWARDING

I? T0 US WAS QUOTE TECHNICAL UNQUOTE PROBLEM RELATED-TO ABSENCES —

ON LEAVE OF CERTAIN KEY OFFICIALS. -

CCC/105 2129502 oa200
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SUITE A BONNIE cc 25-56 CbA/ug as

IDENTIACON F :

Busses ~ EEC o}
FEC YCGR2838 21J -S-37-2- |FM _BREEC YCGR2838 21J we A ZS- S-7-2- SAH |ow=T> —

TO EXTOTT\FLIM

INFO WSEDC 23
/

BH ENVOTT/FISHERIES/HUNTER DE OTT

DISTR FLP FLO

REF YOURTEL FLM9147. JUL2@

——-CDN INTENT TO WITHDRAW FROM IPSFC

I CAN SEF ADVANTAGE(OF TACTICAL NATURE)IN BARLY WARNING OF THE KIND

SUGGESTED: THIS IS ANOTRER ELEMENT FOR THE USA TO BEAR IN MIND IN

CONSIDERING BRU PACKAGE.

CCC/216 2187282 Ba0ER
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CONFIDENTIAL CC SS & S-CD4/a¢4
fufse gp 7 ee .

FM_BREEC YCGR2767 17JUL78 | os

TO error) rus
2S~S= 6-C DASA

INFO PM ENVOTT FISHERIES/HUNTER D& of

DISTR FLP FLO Ze

REF YOURTEL FLM@139 JUL13

---CDN NOTICE OF INTENT TO WITHDRAW FROM INNATL PACIFIC SALMON

FISHERIES COMMISSION(IPSFC)

IN PRINCIPLE,I AGREE THAT NOTICE OF INTENTION T0 WITHDRAW FROM IPSFC

SHOULD BE PROVIDFD.I WONDER FOWEVER WHETHER CONSIDERATION HAS BEEN

GIVEN TO TIMING OF PUBLICATION OF EQUITABLE EQUIDISTANCE BOUNDARY

IN GULF OF MAINE.

2.1F IN QUICK SUCCESSION WE ARE TO TAKF BOTH MOVES THE IMPACT ON

NEGS COULD BE SEVERE PARTICULARLY AS I EXPECT THAT FISPERIES

COUNCILS ARE UNLIKELY T0 SUPPORT PACKAGE DEVELOPED AT BRU JUL4-6

MTG.

3,WOULD IT NOT/NOT BE PREFERABLE TO AWAIT CUTLERS RFPORT ON REACTION

OF HIS COUNCIL AND CONGRESSIONAL SOUNDINGS.IF ANSWER IS NEGATIVE

AND NEW POLICIES HAVE TO BE ENVISAGED,MOVES ON SALMON FISEFRIES

COMMISSION AND REVISED BOUNDARY CLAIMS IN GULF OF MAINE COULD BE

CONSIDERED AS PART OF OVERALL STRATEGY.IF WE WERE TO MOVE NOW ON

EITHER OR BOTH,USA SIDE COULD PLEAD THAT THESE DECISIONS ON OUR

PART HAD NEGATIVELY INFLUENCED SITUATION ON THEIR SIDE AND THUS

PROVIDE JUSTIFICATION FOR REFUSING TO ENDORSE PACKAGE WHICH WAS

TENTATIVE OUTCOME OF NEGS SO FAR.

CCC/192 1715122 gez6e _ |
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’ CONFIDENTIAL

June 27, 1978 VY

Za -7-2- SALMON -1|

Subject: Canadian Notice of Withdrawal from the

International Pacific Salmon Fisheries

MEMORANDUM FOR THE MINISTER: CB.

The purpose of this memorandum is to seek your

concurrence for Canada to submit a notice of withdrawal from

the IPSFC. The provisions of this Convention, to which Canada

and the U.S. are parties, require notice to be given one year |
in advance. This action is intended to secure for Canada an

option to withdraw by this time next year, i.e. in advance of |

the 1979 salmon fishing season. Your colleague, Mr. LeBlanc

concurs with this recommendation, subject to your approval.

2. The one-year option of withdrawal would be

presented to the U.S. authorities as providing a reasonable

time-frame for the conduct and conclusion of negotiations on a

revised salmon interception agreement, to take into account

200-mile legislation passed by both sides. In this respect,

the proposed action is analogous to that taken by Canada in

1976, when notice was given of withdrawal from ICNAF (later

withdrawn on the basis of progress made in negotiating NAFO)

and by the U.S. in 1977, when the U.S. Government gave notice

of withdrawal from the North Pacific Fisheries Convention (INPFC):

this latter action resulted in the conclusion of negotiations on

a revised INPFC within the proposed time-frame. As seen in this

context, it would be made clear to the U.S. authorities that this
action is not linked in any way with the current difficulties

related to the negotiation of long-term Canada/U.S. fisheries

arrangements. It is in fact intended to activate and expedite

talks on a salmon interception agreement, which both sides

agree is an essential element in the bilateral fisheries
relationship.
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3. The bilateral IPSFC Commission manages the Fraser

River sockeye and pink salmon stocks to ensure adequate

escapement to spawning areas through regulating the number of

fishing days for nationals of Canada and the U.S., and types

of fishing gear. As a result of dissatisfaction on both sides

with the rates of interception of salmon from one country by

the fishermen of the other, negotiators have been attempting

to develop a better distribution of interception ratios and

a wider geographical coverage. Besides the Fraser River stocks,

Canada would like to bring into the ambit of a revised Convention

all salmon stocks migrating to other B.C. rivers, and possibly

Yukon River stocks.

4, Another issue which has been increasingly causing

difficulties for both Governments is the U.S. court decision

awarding a proportion of all salmon catches in U.S. West coast

waters to Indians benefiting from historic treaties with the

U.S. Government. Measures to implement this decision have

seriously hampered the management system established under

the Convention. This problem must also be dealt with in the

framework of a revised Convention.

5. It is recommended that this option be adopted and

that. a notice of intent to withdraw be deposited with the United

States Government.

000600 .
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MEMORANDUM FOR THE MINISTER:

Subject: Canadian Notice of Withdrawal from the

_ International Pacific Salmon Pisheries

_____ Convention (IPSFC) ST

The purpose of this memorandum is to seek your
concurrence for Canada to submit a notice of withdrawal from

the IPSFC. The provisions of this Convention, to which Canada

and the U.S. are parties, require notice to be given one year

in advance. This action is intended to secure for Canada an

option to withdraw by this time next year, i.e. in advance of

the 1979 salmon fishing season. Your colleague, Mr. LeBlanc

concurs with this recommendation, subject to your approval.

2. The one-year option of withdrawal would be

presented to the U.S. authorities as providing a reasonable

time~frame for the conduct and conclusion of negotiations on a

revised salmon interception agreement, to take into account

200-mile legislation passed by both sides. In this respect,

the proposed action is analogous to that taken by Canada in

1976, when notice was given of withdrawal from ICNAF (later

withdrawn on the basis of progress made in negotiating NAFO)

and by the U.S. in 1977, when the U.S. Government gave notice

of withdrawal from the North Pacific Fisheries Convention (INPFC):

this latter action resulted in the conclusion of negotiations on

a revised INPFC within the proposed time-frame. As seen in this

context, it would be made clear to the U.S. authorities that this
action is not linked in any way with the current difficulties )

related to the negotiation of long-term Canada/U.S. fisheries

arrangements. It_is_in fact intended _to_ activate and expedite

talks on a salmon interception agreement, which both sides

agree is an essential element in the bilateral fisheries

relationship.

oe f2
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3. The bilateral IPSFC Commission manages the Fraser.
River sockeye and pink salmon stocks to ensure adequate. {
escapement to spawning areas through regulating the number of
fishing days for nationals of Canada and the U.S., and types

of fishing gear. As a result of dissatisfaction on both sides \
with the rates of interception of salmon from one country by
the fishermen of the other, negotiators have been attempting
to develop a better distribution of interception ratios and

a wider geographical coverage. Besides the Fraser River stocks,
Canada would like to bring into the ambit of a revised Convention

all salmon. stocks migrating to other B.C. rivers, and possibly
Yukon River stocks.

4. Another issue which has been increasingly causing >

difficulties for both Governments is the U.S. court decision

awarding a proportion of all saimon catches in U.S. West. coast

waters to Indians benefiting from historic treaties with the

U.S. Government. Measures to implement this decision have
seriously hampered the management system established under

the Convention. This problem must also be dealt with in the
framework of a revised Convention.

5. It is recommended that this option be adopted and
that a notice of intent to withdraw be deposited with the United
States Government.

OFISINAL SIGNED BY

A. E. GOTLIEB

A SIGNE L‘ORICINAL

A.E.G.
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Salmon Interception Discussions, Juné 14-15, 1978

VU

Canadian and United States officials met in Seattle

on June 14 and 15 to continue discussions on a salmon intercep-

tion agreement and to begin preparations for full negotiations

later in the year.

>

M. Hunter fF

S

With the meeting taking place at a time when Canada/

USA fisheries relations are somewhat strained, the Canadian

side was anxious to avoid any situations which could have been

construed by the U.S. side as having a negative impact on the

Cadieux-Cutler negotiations.

During the meeting, discussion on three items was of

particular importance.

1. U.S. Salman Treaty Draft

The U.S. side presented a new treaty draft, which

in order, if not in content, is substantially different from

previous drafts. Its major departure from the format of the

draft Convention developed at the negotiating session in Seattle

last October was especially, disappointing, as was the continuing

reference to the special management responsibilities assigned
to the proposed Fraser River Panel.

2. Fraser River Management

Because of the fact that the U.S. attitude towards

Fraser River sockeye and pink salmon management is pervasive

in the U.S. draft treaty, a substantive discussion of this

issue was held. There remains a major difference in principle

between the two sides on the division of responsibilities bet-

ween Canada and the proposed Fraser River Panel for management

and regulation of the sockeye and pink salmon. The Canadian

side is adamant that management functions (research, establish-

ment of escapement levels, racial composition strategy, etc.)

be carried out by Canada, with an international body responsible

~ ef 20.
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for in season regulation of the fishery to meet Canadian management

objectives and the catch division provisions of the interception

limitation agreement.

The USA, on the other hand, is looking for a continu-

ation of IPSFC, but with Canada responsible for development and

enhancement. Hopefully, Canadian withdrawal from IPSFC will

make the USA realize the serious nature of the dispute which

will have to be addressed at the next negotiating session.

Further legal drafting work is, of course, hampered by the

fact that the issue pervades the negotiations and affects the

substance of many draft Articles.

—

3. Report of the Ad Hoc Technical Committee

The Ad Hoc Technical Committee, comprising salmon

scientists and managers from both countries reported on the

preliminary results of their investigation into the effects

of salmon enhancement plans of both countries on the manage-

ability of fisheries to be subject to interception limitation.

The report showed that no fisheries management prob-

lems would be created for U.S. intercepting fisheries (i.e.

enhancement production could be harvested without increasing

interceptions), but that substantial effort reductions would

be required in certain intercepting fisheries in Canada. In

particular, the West Coast of Vancouver Island troll fishery,

and the net fishery at the approaches to the Nass River would

be affected, and would have to reduce effort in order to stay

within interception limits as U.S. enhancement increases the |

proportion of -U.S-bound fish in the fishery.

It is important to emphasize that the technical

report has been made without reference to future (Phase II)

Canadian enhancement on some major B.C. rivers, especially

the Fraser, Skeena and Nass. When production from these

systems is included, an analysis will doubtless reveal sub-

stantial management problems for U.S. intercepting fisheries.

In the meantime, the U.S. appetite for an agreement has been

whetted, both in Washington and Alaska (a breakthrough) because

it appears that the USA is in a win situation, with no need to

restrict its intercepting fisheries.

The cold light of day will eventually dawn, namely

on September 27, when the nextnegotiating roundbegins. In
the meantimé, we must actively prepare Otrpostition. _Reeom-

mendations on the most effective manner to assure adequate

preparation for what is hoped to be the final push towards an

agreement are contained in a separate memorandum. The Draft

Agreed Summary record of the meeting is attached.

M.* ‘Hunter -

cc: Distribution (attached)
000604
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- ACTION PAL
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UNCLASSTRI ED

FM Ae 0813 JUN19/78
70 EXTOTY ey A eccttle.
INFO ENVOTT/VERNON WSHDC

DISTR FLO FLM

REF OURTEL 9789 OF JUN15/78

¥..CDA/USA TROLLER AGMT

“REACTION OF WASH STATE TO PROPOSED SOLUTION TO BILATERAL

FISHING DESPUTE NEGOTIATED BETWEEN CDN AND USA TROLLER

GROUPS,FAS BEEN LUKEWARM. USE OF WASH STATE HATCHERIES IS

CENTRAL TO PLAN ALTHOUGH REPORTEDLY FUNDING WOULD ORIGINATE WITH

USA FEDERAL GOVT.

2.POSITION OF WASH STATE ON INCREASE IN ENHANCEMENT TURNS ON

HIGH LEVEL OF INTERCEPTION (FORTY TO SIXTY PERCENT) OF USA

PUGET SOUND SALMON WHICH WASH STATE CLAIMS CDN FISHERMEN

“ALREADY ENJOY. IN VIEW OF THIS WASH STATE OFFICIALS CONTEND

THERE IS LITTLE SENSE IN PRODUCING EVEN MORE FISH FOR CDNS

TO CATCH.

~3.WASH STATE SAYS IT WILL MAKE THESE VIEWS KNOWN IF AND WHEN

“CONSULTED ON PROPOSAL BY USA GOVT.

UUU/818 1918392 99188
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ep ies JUN16/78 ACTION boc oun,
TO Brora(our Leased / Nag 1979

INFO WSHDC ENVOTT/VERNON\QO OD ~ Fal: Sala | te
DISTR FLO FLM | / >i
---BOLDT DECISION :PRESIDENTIAL TESe FORCE >| «|e
FEDERAL TASK FORCE ON FISHERIES MADE PUBLIC JUN14 PLAN FOR SETTLE-

MENT WASH STATE SALMON AND STEELHEAD FISHERIES WEICH IN TASK FORCES

VIEW SHOULD FORM BASIS OF RESOLUTION OF INDIAN FISHING RIGHTS QUEST-

ION WHICH HAS BEEN DISRUPTIVE INFLUENCE IN USA FISHERY MGT SINCE

1974 BOLDT DECISION.

2.FORWARD MOVEMENT ON FISHING RIGHTS QUESTION WITH EMPHASIS ON EN-

HANCEMENT PUTS ADDITIONAL PRESSURE ON USA TO BRING CDA/USA SALMON

“TALKS TO SUCCESSFUL AND WORKABLE SOLUTION.IF TASK FORCE REPORT IS

“ADOPTED AND INDICATIONS ARE THAT CHANCES ARE GOOD,NEED TO REGULATE

AND LIMIT CDN INTERCEPTIONS OF USA FISH IN EXCHANGE FOR SIMILAR USA

LIMITATIONS WILL BECOME EVEN MORE PRESSING. o 2b wo

3.MAIN ELEMENTS OF PROPOSAL ARE:(A)ONE HUNDRED TWENTY ONE POINT SIX

MILLION DOLLAR ENHANCEMENT PROGRAME TO DOUBLE COMMERCIAL, AND SPORT

SALMON CATCH FROM SEVEN POINT FIVE MILLION FISH TO FIFTEEN OR TWENTY

MILLION BY 1988(B)REDUCTION OF NON-TREATY COMMERCIAL FLEET BY ONE

‘HALF BY REDUCING LICENSES AND INSTITUTION OF BUYBACK PROGRAM.(C)AGMT

BY TREATY INDIANS TO REDUCE CATCH TO FORTY PERCENT OF TOTAL(D)JOINT

‘MTG SCHEME BETWEEN WASH STATE AND TRIBES WITH FINAL ARBITER BEING

THREE JUDGE FEDERAL COURT PANEL.

4.PRELIMINARY PROPOSALS HAD BEEN CIRCULATED FOR COMMENT LAST JAN AND

“DREW CRITICISM AND LITTLE ENTHUSIASM FROM EITHER SIDE OF ISSUE.

PRESENT PROPOSALS ARE LITTLE CHANGED THOUGH SOME ACCOMODATION OF

CRITICISM IS EVIDENT IN PROVISIONS FOR ELIMINATION OF COMMERCIAL

INDIAN STEELEEAD FISHERY.

S. INITIAL REACTION FROM NON-INDIAN AND INDIAN FISHERMEN HAS BEEN HOP-

coed 000607



Document disclosed under the Access to Information Act

Document divulgué en vertu de Ia Loi sur l’accés a l'information

PAGE 2 UAGRO8@7 JUNI6/78 UNCLASS

FUL BUT GUARDED REFLECTING THE COMPLEXITY AND LENGTH OF FINAL DOCU-

MENT. EDITORIAL COMMENT HAS. ON WHOLE BEEN FAVOURABLE TO REPORT IN AB-

SENCE OF ALTERNATIVES TO TASK FORCK RECOMMENDATIONS EDITORIALS HAVE

NOTED THAT WASH STATE HAS MUCH TO GAIN FROM PROPOSED SALMON ENHANCE

MENT .INDIANS ON THEIR PART BY CUTTING BACK PERCENTAGE COULD WITH

" ENHANCEMENT END UP WITH LARGER ABSOLUTE CATCH.

6.SETTLEMENT PLAN BAS BEEN TRANSMITTED TO ADMINISTRATION AND IS SUB=

JECT TO APPROVAL BY PARTIES CONCERNED AND CONGRESS.REPORT HOWEVER IS

RESUWOF ONGOING NEGOTIATIONS IN WHICH ALL PARTIES HAVE REPORTEDLY

BAD SUBSTANTIAL INPUT.CONGRESSIONAL RUMBLINGS HAVE IN RECENT PAST

GIVEN NOTICE THAT FAILURE TO COME TO AGMT BY PARTIES WILL RESULT IN

LEGISLATED SOLUTION ALONG LINES OF TASK FORCE RECOMMENDATIONS .THIS

“HAS AND WILL GIVE ADDED INCENTIVE TO PARTIES TO REACH AGMT.

YUU /818 1625152 09476
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The Department of State refers the Embassy of

Canada to the Convention between the United States and

Canada for the Protection, Preservation and Extension

of the Sockeye Salmon Fisheries of the Fraser River

System, signed in Washington on May 26, 1930, as

amended by the Pink Salmon Protocol amending the

Convention, signed in Ottawa on December 28, 1956,

and to informal discussions between officials of the

two Governments relating to regulation of. the Convention

fishery in 1978. Reference is further made to the “ .

recommendations suggested by the International Pacific

Salmon Fisheries Commission for Regulatory Control of ..

Sockeye and Pink Salmon Fishing in Convention Waters

for 1978.

As indicated in the attached letter to Mr. W. R.

Hourston, Chairman of the International Pacific Salmon

Fisheries Commission, the United States has decided .

to approve the 1978 regulations of the Commission with

respect to fishermen other than United States Indians

who are entitled to exercise fishing rights in United

States Convention waters by virtue of treaties with

the United States. The United States wishes to assure

the Government of Canada that the United States Indian

000609
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fishery will be regulated in a manner fully consistent

with the objectives of the Convention. To this end,

the United States Department of the Interior, as in

1977, is promulgating regulations for the Indian fishery.

Copies of these regulations will be forwarded to the

Commission.

The cooperation of the Commission is once again

being sought to assure the exchange of information

required to fully meet the conservation and allocation

objectives of the Convention. United States authorities

intend to enforce strictly the Commission and domestic

United States regulations.

United States authorities wish to express their

appreciation of Canadian understanding and cooperation

in this sensitive and complex matter, and to again affirm

the United States wish to cooperate with the Government

of Canada in seeking to reach a long-term solution to

the entire range of salmon fisheries issues in the

context of a comprehensive Pacific salmon agreement.

Enclosure:

Letter to Mr. Hourston

Department of State, . gi
Washington, June 8, 1978
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DEPARTMENT OF STATE

Washington, 0.C. 20520

BUREAU OF OCEANS AND INTERNATIONAL
ENVIRONMENTAL AND SCIENTIFIC AFFAIRS

June 5, 1978

The Honorable LAL A>
W. R. Hourston, Chairman

International Pacific Salmon

Fisheries Commission

National Marine Fisheries Service

U.S. Department of Commerce

1700 Westlake Avenue North

Seattle, Washington 98109

Dear Mr. Hourston:

Thank you for your letter of May 3, 1978, forwarding
recommended regulations of the International Pacific

Salmon Fisheries Commission for regulation of the sockeye

and pink salmon fisheries in Convention waters of the

United States in 1978.

As in 1977, the United States Government has approved

the recommended regulations except as to United States
Indians who are entitled to exercise fishing rights by

virtue of treaties with the United States in U.S. Conven-_
tion waters and are fishing in accordance with Federal

regulations providing for the exercise of such fishing

rights.

United States treaty Indians will again fish pur-

suant to regulations promulgated by the Department of

the Interior in order to ensure that the Indian fishery

proceeds in a manner consistent with the basic objectives

of the Convention. These regulations will be forwarded
to the Commission in the very near future. We would

ask the Commission and its staff to cooperate with the

United States Departments of the Interior and Commerce

to facilitate the exchange of information necessary to

ensure that spawning requirements are met and to prevent

or correct any imbalances in the division of the harvest

between fishermen of the United States and Canada.

As you are aware, the National Marine Fisheries

Service, in cooperation with other Federal agencies,

will be enforcing Commission regulations as approved

by the United States Government pursuant to the Sockeye

000611
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Salmon or Pink Salmon Fishing Act of 1947, as amended.

The United States Government wishes to assure the

Commission that it intends to fully enforce both

Commission and domestic United States regulations in

this important fishery.

Sincerely yours,

in D. Negroponte
Acting

Assistant Secretary

000612
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REF BROWN/SHARP TELCON JUN7/78

~--JUDGE BOLDT TO ALLOCATE PUGET SOUND SALMON

JUDGE BOLDT, BY VIRTUE OF 1974 DECISION ORIGINATOR

OF ONGOING CONTROVERSY OVER INDIAN FISHING RIGHTS,

ISSUED PRELIMINARY INJUNCTION JUN 7 WPICE ENABLED USA DISTRICT

COURT TO TAKE OVER ENFORCEMENT OF FISHING REGULATIONS FROM WASH

STATE DEPT OF FISHERIES. OBJLCTIVE OF INJUNCTION IS TO PREVENT

NON~INDIAN FISPERMEN FROM PARVESTING INDIAN ALLOCATED SALMON,

OBJECTIVE WHICH STATE FISHERIES AUTFORITIES QUOTEUNWILLING

OR UNABLE UNQUOTE TO CARRY OUT.

2. IMPACT OF FOREGOING WILL BE TO PLACE STILL ONE MORE BOTTLE

NECK ON SUPPLY OF SALMON TO NON—INDIAN FISHERMEN WFO FORM VAST

MAJORITY OF WASH FISHERMEN. INDIANS ARE ENTITLED UNDER 1974

BOLDT DECISION TO FIFTY PERCENT OF SALMON RETURNING TO

TRADITIONAL OFF-RESERVATION GROUNDS WHICH MEANS FOR PRACTICAL

PURPOSES MOST PLACES WHERE FISF ARE CAUGHT. ALSO INDIANS ENTITLED

TO ADDITIONAL FISH IN EXCESS OF FIFTY PERCENT QUOTE FOR SUBSISTENCE

AND CEREMONIAL PURPOSES. ALL SALMON CAUGFT ON RESERVATIONS APE

ALSO NOT/NOT INCLUDED IN FIFTY PERCENT TOTAL.

3. INEQUITY OF SITUATION TELLS FEAVILY ON MOOD AND ATTITUDE OF

WASE STATE COMMERCIAL AND SPORTS FISHING COMMUNITY.

PAGE TWO

. 000613
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PAGE TWO CONTINUED

HARD LINE BY USA COMMFRCIAL FISHERMEN ON FOREIGN FISHING CAN IN

PART BE TRACED BACK TO INEQUITABLE DOMESTIC USA FISFING SCENE.

LATEST BOLDT RULING BOUND TO INCREASE TEEIR CONCERN AT CLOSING

OF CDN WATERS.

000614
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BUREAU OF OCEANS AND INTERNATIONAL
ENVIRONMENTAL AND SCIENTIFIC AFFAIRS

June 5, 1978

The Honorable

W. R. Hourston, Chairman

International Pacific Salmon

Fisheries Commission

National Marine Fisheries Srv ES S-1-2 gy,

U.S. Department of Commerce

1700 Westlake Avenue North

Seattle, Washington 98109

a A-
Dear Mr. Hourston:

Thank you for your letter of May 3, 1978, forwarding

recommended regulations of the International Pacific ~

Salmon Pisheries Commission for regulation of the sockeye V7

and pink salmon fisheries in Convention waters of the
United States in 1978.

As in 1977, the United States Government has approved

the recommended regulations except as to United States

Indians who are entitled to exercise fishing rights by

virtue of treaties with the United States in U.S. Conven-

tion waters and are fishing in accordance with Federal

regulations providing for the exercise of such fishing

rights.
we

United States treaty Indians will again fish pur-
suant to regulations promulgated by the Department of

ers Interior in order to ensure that the Indian fishery
proceeds in a manner consistent with the basic objectives

of the Convention. These regulations will be forwarded

to the Commission in the very near future. We would

ask the Commission and its staff to cooperate with the

United States Departments of the Interior and Commerce

to facilitate the exchange of information necessary to

ensure that spawning requirements are met and to prevent

or correct any imbalances in, the division of the harvest

between fishermen of the United States and Canada.

As you are aware, the National Marine Fisheries

Service, in cooperation with other Federal agencies,

will be enforcing Commission regulations as approved

by the United States Government pursuant to the Sockeye



Document disclosed under the Access to Information A¥t

Document divulgué en vertu de Ia Loi sur I’accés a l’informiption

Salmon or Pink Salmon Fishing Act of 1947, as amended.

The United States Government wishes to assure the

Commission that it intends to fully enforce both

Commission and domestic United States regulations in

this important fishery.

Sincerely yours,

A beget
Le.

Negroponte:

Acting

Assistant Secretary

on D.

woe em:
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BH FNVOTT/FISHERIES/HUNTER DE OTT

DISTR GPO GEA

---NORTH PACIFIC SALMON

YOUR REPORTS ON JPN/USSR FISHERIES AGREEMENT AND SALMON PROTOCOL

HAVE BEEN MOST USEFUL IN ASSESSING STATUS OF JPNSF INDUSTRY.

THE AGREEMENT, TOGETHER WITH PROTOCOL AMENDING INPFC APPFARS TO

PLACE JPNSF MOTHERSHIP FISHERY IN SEVERE DIFFICULTY,AND REDUCTION

FROM SIX TO FOUR MOTHERSHIPS FOR 1978 WILL HAVE IMPACT ON CATCHES

THROUGHOUT MOTHERSHIP ARFA.

2.DURING CDA/USSR DISCUSSIONS IN OTT MAY15,SOVIET FISHERIES

VICE-MINISTER KAMENTSEV IN STRESSING ILL FFFECTS OF THF HIGH SFAS

FISHERY,NOTED SIMILARITY OF USSR AND CDN POSITIONS ON WIDF RANGE

OF SALMON QUESTIONS AND CALLED FOR BILATERAL MTG IN ADVANCE OF

PROPOSED FOUR PARTY DISCUSSIONS.(REPORT EFING BAGGED).

AT THE SAME TIME,UNCLOS AND USSR/JPN TALKS WERE PRODUCING RESULTS

WHOSE EFFECT CLEARLY SHOULD SATISFY USSR.

3.THIS SUCCESS IN FURTHER LIMITING. JPNSE FISHFRY,TOGETHER WITH

OUTCOME OF ANADROMOUS SPECIES DISCUSSIONS AT RECENT UNCLOS SFSSION

RAISES QUESTIONS AS TO USSR OBJECTIVES IN CALLING FOUR PARTY

MINISTERIAL MTG ON SALMON FOR AUTUMN.1978,T0 WHICH MIN LFBLANC HAS

00k
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IPAGE TWO FL01151 CONFD

RES PONDED POSITIVELY BUT WITH QUALIFICATION(OURLET FLO1@22 MAYS).

GRATEFUL FOR ANY LIGHT YOU MIGHT BF ABLE TO SHED ON SOVIFT

THINKING,AND ANY INDICATIONS OF PRESENT JPNSE VIEWS IN LIGHT OF

RECENT DEVFLOPMENTS,

4.FOR TOKYO:YOU SHOULD BE AWARE THAT KAMENTSEV INITIATIVE FOR

BILATERAL MTG HAS NOT/NOT YET BEEN MADF KNOWN TO’ JPN EMR IN Om?

CCC /168 | |
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' CONFIDENTIAL .

May 24, 1978

MEMORANDUM FOR THE MINISTER:

Subject: Court Action by Canadian Salmon Trollers

The purpose of this memorandum is to report on developments

regarding proposed court action by Canadian salmon trollers against

the Government decision to close Swiftsure Bank, and to provide

information which could be used publicly in response to queries

on this subject.

000619
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DATE

L fF (Ann: £ ee | | April 21, 1978

SUBJECT

oct 1978 IPSFC Regulations

On Thursday, April 20, 1978, Mr. Leir and I met with

Mr. Carmen Blondin, Assistant Director for International Fisheries

(NMFS), Mr. McCaleb (NMFS) and Mr. Marshall, Department of State,

to review again the question of the regulatory scheme to be

applied in U.S. Salmon Convention Waters in 1978.

You will recall that the Canadian side rejected a U.S.

proposal put forward at an earlier meeting in Montreal. Mr.

Blondin advised me informally that our resistance to the U.S.

approach of giving more and more fishing time to treaty Indians

had a salutary effect on officials from the Department of the

Interior.

The United States is now prepared to accept the IPSFC

regulatory recommendations for 1978, which will be passed by

IPSFC at its meeting on April 28. The United States will again
exempt treaty Indians from coverage of IPSFC regulations and the

Department of Interior will issue separate regulations. These

separate regulations will permit treaty Indian fishing with any

kind of gear when U.S. Convention Waters are open under IPSFC

regulation to a particular type of gear. In other words, the

so-called "extent permissible" provision will be applied by the
USA, but it will be applied under two sets of regulations issued

by two separate authorities. The U.S. side intends that the two

authorities will consult closely between each other and with

IPSFC.

Mr. Blondin noted that the Northwest Indian Fisheries

Commission (NWIFC), representing treaty Indians in the State of

Washington, expected the Indian share of the sockeye harvest in

U.S. waters to reach 20% of the U.S. total in 1978. In order

for this goal to be reached, we must expect that the Department

of Interior regulations will be amended early in the season to

provide additional fishing time for treaty Indians.

000620
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The United States’ intentions for 1978 are, therefore,

to repeat the 1977 performance, with a minor concession to

Canadian concerns (no extra fishing time) which will very quickly

be taken back. I indicated to Mr. Blondin that I could only take

note of his Government's intentions, and that the Canadian side

would be examining the situation.

On a separate matter, the two sides were able to reach

agreement. Mr. Blondin noted that a request had been made by a

U.S. Government agency to IPSFC for certain data on sockeye

salmon. While the request had not yet been answered, I expres-

sed the view that such a request, whether from a government

agency, or private citizen or citizen's group was quite in

order and should be met by IPSFC. The requesting agency has

a legitimate interest in the management of the resource, and

any data in the hands of IPSFC is the joint property of the

Governments of Canada and the USA.

/ t

M. Hunter

cc: W.R. Hourston

R.A. Crouter

M. Leir

000621
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L_ | April 18, 1978

SUBJECT

OBJET

Proposed Ministerial Meeting on North Pacific Salmon

Attached for your signature is a reply to an

invitation which you have received from the Soviet

Minister of Fisheries, Mr. A.A. Ishkov, to participate

in a four party (Canada, USA, Japan and USSR) meeting on

"Salmon Problems of Mutual Concern in the North Pacific

Ocean". The telegram from Moscow containing this invitation

is also attached.

We feel that a Ministerial meeting, as proposed by

Mr. Ishkov is premature, although we would support the idea

of a meeting of officials from the four parties to develop

an agenda and the details of what might result from a

Ministerial meeting.

The Soviet initiative has arisen at a time when

Canada, Japan and the USA have successfully renegotiated

the INPFC Convention, when the salmon issue is again being

discussed at the LOS conference and when the annual Japan-

USSR salmon negotiations are being conducted. We are,

therefore, frankly suspicious of the Soviet motives in

putting forward the invitation at this time and would

welcome a delay in the scheduling of a meeting.

It is interesting to note that Japan has already

refused the invitation. We feel that the presence of

Japan at any discussion is essential both from the political

and practical resource conservation viewpoints.

Accordingly, it is recommended that you sign the

letter to Mr. Ishkov. The original should be returned to

us for transmission to our Ambassador in Moscow who will
ensure its delivery to the appropriate Soviet authorities.

nm OTT TA

_rae be wt ed

K.C. Lucas,
Senior Assistant Deputy Minister.

Enel.
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: ets Minister Ministre
Fishertes and Environment Canada — Péches et Environnement Canada

Ottawa, Ontario.

KLA 0OH3

MAY 4 19/78

The Honourable A.A. Ishkov,

Minister of Fisheries,

Moscow, U.S.S.R,

Dear Mr. Minister:

I am writing in reply to your invitation,

extended on behalf of your government, to meet during

the latter part of 1978 with yourself and our

counterparts from Japan and USA to discuss problems

of mutual concern regarding the salmon of the North
Pacific Ocean.

I have given serious consideration to your

suggestion and agree in principle that such a meeting
could be useful, particularly in view of the changed

circumstances arising out of extension of fisheries
jurisdiction and the need to develop increased
cooperation among those countries for which the

salmon fishery is of such importance. I welcome

your invitation, particularly in view of the spirit

of cooperation that exists in the field of fisheries

between our two countries.

I am of the view that in order for

meaningful discussions to take place, we must prepare

the ground well in advance by having officials of

the governments concerned meet within the next few

months to discuss the problems and clarify the issues

prior to a Ministerial meeting. In anticipation of

a meeting of officials, I would appreciate receiving

your views on the specific issues which might be

/2

000623



Document disclosed under the Access to Information Act

Document divulgué en vertu de Ia Loi sur I’accés a l'information

discussed and a further elaboration of what, in

your view, should be the objectives of the proposed

Ministerial meeting.

I look forward to this meeting and the

opportunity of renewing our close personal and

friendly ties.

Yours sincerely,

ORIGINAL SIGNED BY

ASIGNE! ”

Roméo LeBlanc.

Executive Assistant

Minister's Office-2

Central Registry

International Directorate-G.C. Vernon

M. Hunter

R. Roberts

FLO

Geneva
K.C. Lucas

D.J. McEachran

A.W. May

C.R. Levelton
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CONFIDENTIAL

FM TOKYO UIGR1831 MAR22/78

TO EXTOTT FLO

INFO ETCOTT/OGR/EUR PCOOTT PMOOTT WSHDC MOSCO BREEC GENEV PRMNY

BH ENVO?TT/FISHERLZS/LEBLAC/VERNONXAPPLEBAUM/ HUNTER DE OTT

DISTR MIN AEG KGO JST FLP FLA GEP GEA PSI EBP ERI GPO

—-PROPOSED MINISTERIAL MTG ON PACIFIC SALMON

WE RALSED WITH SHIMA(DEP DIR,INNATL AFFALRS DIV,FISHERY AGENCY)

TSHKOV PROPOSAL REPORTED ON IN MOSCO REYTEL.

2.AS MIGHT BE ANTLCLPATZD SHIMA SAID THAT JPNSE WERE VERY UPSET

(0 RECEIVE SOVIET PROPOSAL,AND INDEED ARE UNALLE TO ACCEPT

INVITATION TO ATTEND MTG,SHIMA REQUESTED PERSONALLY THAT CDA

' GIVE SERLOUS CONSIDERATION TO ALSO REFUSING SOVIET INVITATION,

3.JPNSE VIEW SOVIET ANITIATIVE AS DESIGNED TO LINK CONTINUED

JPNSE HIGH SEAS FISHING IN NORTH PACIFIC TO ADVANCEMENT OF SOVIET

INTERESTS WITH RESPECT TO LOS,ALSO QUADAPARTITE NATURE OF PROPOSED

MTG IS NATURALLY SEEN IN CONT#XT OF SOVIET SUSPICIONS OF INPFC

ARRANGEMENTS,

4,WOULD BE GRATEFUL TO LEARN INITIAL CDN THINKING WITH REGARD TO

SOVIET PROPOSAL. |

5.FOR WSUDC:ENSURE COPY THIS TEL FROVIDED TO INPFC Dé&L.

COC/274 22809252 80210
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SERVICE |

[1 WAR Bi is.PDIFFUSIONRESTREING ®

TE MOSCO X¥SR1511 1EMAR7S

A FETCTT FLO

INFO ITCOTT/OSR/EUR PCOOTT PMOOTT TOXYC WSEDC CAN

LOSGENFV

co TM re = Lon) “A > WJ rd ro ty hg a aapu JEXVOT?/PECHERIES/MIN LEBLAN

LISTR MIN AEG XGO JS? FLP FLA CEP GEA PSI

---PROJFT DF PEUNION MINISTERIELLE SUR SAUMON DU PACIFIQU®.

MOSCO,ZEME SFMESTRE 1978. . :

MINISTERE DES PECHERIYS VIFNT DE NOWS PEMETTRE LET CI-DESSOUS (NOTRE

TRADUCTION) ADRESSEF A HON ROMFO LEBLANC PAR MIN PECEERIFS URSS

AA ISFXOV. |

Z.CIT MOSCO,1@MAR7E,MONSIFUR LF MINISTRI,LES CHANGEMFNTS FONDAMEN—

“TAUX QU A SUBIS CES DERNIERS TEMPS LY REGIME JURIDIQUE DE & OCwAN

MONDIAL EVOQUENT LA NECESSITE D ETABLIR ET DE DEVELOPPER COLLARO-

RATION,EN. PARTICULIER FNTRF CES PAYS DONT LES INTERETS SE TCUCEENT

DE TRFS PRES.

S.TANT POUR L UNION SOVIZETIGUE QUE POUR LES EUA,LEF CDA FT LF JPN LA

aCNSERVATION ET LA REPRODUCTION TU SAUYON QUI HABITE LA PASTIF

SEPTENTRIONALE DE L OCEAN PACIFIQUS PRENNENT UNE SICNIFICATION

PABTICULIEREMENT GRANDF.

4.4 CET EGARD ET A LA DEMANDE DE MON GOUVERNEMENT JE VOUDRAIS,

MONSTEUR LE MINISTPE,VCUS INVITER,AINSI QUE LES MINISTYES PES

EUA ET CU JPN CHARGES DFS PSCPERIES,A PRENDRE PART A UNF CONF

DE TRAVAIL CONSACREE A L ETUDE DES PROBLEMES DU SAUMON DF L OCFAN -

eee 2
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PLACE DEPARTMENT ORIG. NO. DATE FILE/DOSSIER SECURITY

@ Lieu MINISTERE N° voric. 5-S- J SAL ma sea

FM/DE OTT EXTOTT FLO-078/ 6/4/78 |J he Ss CONFD
Le PRECEDENCE

TO/A TOKYO

INFO WSHDC ENVOTT/IDFMS/VERNON/HUNTER GVLOS

i)
=

. te

eS

m3

DISTR. GPO GNT ~

SUB/SUS --RENEGOTIATION OF INPFC Ts -
AGREEMERT prrewding iwPFo HAs now BéEW imin web, 3
FOLLOWING UPON MAR21-23 SESSION IN WSHDC, JPNSE AND USA DELS

FINALLY AGREED APR5 ON TEXT OF MEMORANDUM OF UNDERSTANDING

ON MARINE MAMMAL RESEARCH IN NORTH PACIFIC. THREAT OF

| AGREEMENT Cin FoRM of PROTOCOL )
SENATE REFUSAL TO RATIFY BRR@#@@CL, AMENDING EXISTING CONV

A
WITHOUT SUCH UNDERSTANDING HAD PREVENTED AGREEMENT BEING

MLL
REACHED AT WSHDC MTG.

2. AMENDING PROTOCOL IS ACCOMPANIED BY TRILATERAL MEMO

OF UNDERSTANDING ON SALMON DATA REQUIREMENTS, TRILATERAL

AGREED MINUTE ON NORTHERN BERING SEA SALMON RESEARCH AND

JPN/USA MEMO OF UNDERSTANDING ON MARINE MAMMALS. LATTER

REFERS TO PROTOCOL BUT DOES NOT/NOT IMPLICATE EITHER CDA

OR INPFC IN RESEARCH ACTIVITIES AND REPRESENTS BEST OOQAQ@A ANPOSSIBLE COMPROMISE FROM CDN STANDPOINT.

3. TEXTS OF DOCUMENTS BEING SENT BY BAG. .

20 ef 2

DRAFTER/REDACTEUR DIVISION/ DIRECTION TELEPHONE APPROVED/APPROUVE ,

, /ne PLL. ngs eneceeeas FLO 6-5407 SIG Av cecevsheccesecesM. Leir/pb , DIRECTO } |
—S }

EXT 18/B!L (REV 6/70)
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CONFD®@ FLO-0784 -2-

4, PROTOCOL AND SUPPORTING DOCUMENTS ARE EXPECTED TO BE

SIGNED IN TOKYO APR24,_ MIN LEBLANC WILL SIGN IF HE IS IN

To Sign CDA]IPN FISHERIES ACREEMERT
JAPANAAND AUTHORITY FOR AMBASSADOR TO SIGN IS ALSO BEING

PREPARED IN EVENT THAT LEBLANC IS UNABLE TO VISIT.

— CRVER- IW -CoumciL AvTHRITY FoR SiGWATORE

rs BEING. SouGH4T on URGENT BAST. GraTEFUC

ou ASCERT/W IY THAT JPMSE ARE iW FACT
READY DG ow APR IG AS FLAWED»

Avy PSK WHETHER S16 NATURE |

Autre TY Uric BE REQ RED For

Mou AMD ACREED mineTE HK Weel

ye Fer FRoTococ.

Jone

KK m\TM_
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—_ Director- General, --
| International Directorate, “oe —

. : : . ‘ Ss. DATE
Fisheries and Marine Servic ~~

{_ ye Seer, March 31, 1978
“SUBJECT F R; Salmo C i 3 ” | 2 .
oeveT raser River Salmon Convention -

As you know, as a result of the 1974 Boldt decision,

we are continuing to have problems in reaching agreement with

the USA on the implementation of IPSFC regulations. Last year,

the USA implemented IPSFC recommendations only with respect to

non-Indian treaty fishermen, and this year are proposing similar

action. This approach is unacceptable to Canada as it involves

the bifurcation of management responsibilities between the Com-

mission (in respect of all fishermen but U.S. Treaty Indians).

As you will recall, the U.S. action created significant management |

difficulties for the Commission, as well as some vocal criticism

within Canada for our apparent acquiescence. Last year, we for-

mally reserved our position as to the legal right of the USA to

approve regulations on a selective basis; this year, we are

working with the U.S. authorities to develop something more

acceptable, but chances of success appear extremely remote.

In the event that it is not possible to develop a

regulatory approach acceptable to Canada,. one option we have
under serious consideration is to serve notice of our intent

to terminate the Convention. (The Convention would then ter-

minate one year after serving notice.)

Quite apart from the difficulties encountered under
the current situation, we believe that there might be another

compelling reason for serving notice to terminate the Convention:

to apply pressure on the USA in coming to a salmon interception

agreement.

Serving notice to terminate the Convention would, of

course, require the approval of the Minister, and quite possibly

the Cabinet. Before coming to a final recommendation on this

matter, and before preparing a reference to Ministers, a thorough

in-house policy review is needed, bearing in mind that, if notice

a
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is to be served, it should be done before June 15, so as to

come into effect, if necessary, before the 1979 fishing season.

The policy review needed should be set in terms of

comparing the present situation with what would happen if the

Convention terminated ~- how would we provide for escapement?

How would our fleet be deployed? What would be the effect on

the stocks? What are the implications for our enhancement

plans? What alternatives are available for achieving the same

results short of terminating the Convention? What effect would

termination have on being able to conclude a salmon agreement?

I would appreciate your views on how best to proceed

in developing a policy paper on this issue, and on what consul-

tations with the Province and with our IPSFC Commissioners are

appropriate at this stage. I would expect that Mr. Hunter of

my office, who has been handling this whole question, would -

wish to provide Regional officials with a thorough and extensive

_ review of the current situation. Bearing in mind the time

constraints we have if the contemplated action is to be effec-

tive, I would appreciate receiving your views by April 30.

I would remind you of the sensitivity of this issue,
and ask you to keep the substance of this memo confidential.

G.C. Vernon

cc: W.R. Hourston

C.R. Levelton

G. Jones

M. Hunter

R. Roberts

M. Leir (FLO)
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June 5, 1978 |

Bl | !

SUBJECT We |
oxer Salmon Interceptio ions

At the April 19 Intergovernmental Meeting in Bellingham,

an agenda was agreed for the June 14-16 meeting, now scheduled |

for Seattle. Item 6(b) of the agenda refers to the Fraser

River, and it might be useful to review briefly the recent |
history of discussion of the issues surrounding the Fraser,

and put forward views on what the Canadian position should be

at the forthcoming session.

. You will recall that the subject of the management

of Fraser stocks was discussed in detail in the full negoti-

ating session in Vancouver in May 1976. During that session,

an "IPSFC Working Group" was struck (Canadian members, as I

recall, were Todd, Hourston and myself). That group developed

a paper which put forward the essential elements of the Canadian
position, i.e, Canadian management of the river, including
establishment of TAC's, escapement goals, overall management

strategy (dominance and racial composition, etc.) and the need
for an international regulatory institution.

At a subsequent plenary session, Don McKernan was

highly critical of the Working Group's report, claiming that
the arrangements reviewed therein did not conform to the

United States' views. The draft treaty which emerged from

that May 1976 session simply left a space for a "Fraser River

Article".

Subsequently, the U.S. side (Steve Powell) drafted

a treaty Article which was reviewed at an intergovernmental

meeting in Vancouver in August 1976. The U.S. draft was

totally unacceptable to Canada since it was concerned with

the management rights of a renewed IPSFC, rather than with

the management responsibilities of Canada with a revised

regulatory institution.

Since that time, the U.S. side has come forward

with a couple of redrafts of its Fraser River draft Article,

but the basic message still has not penetrated. Indeed, you

of/2..
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will recall that, in November 1977, the Canadian side attempted

to soften the U.S. side on this issue by proposing adoption of

a dispute settlement procedure under which the USA would be able

to protect what it sees as its vital interests in the management

of the Fraser from over-zealous or unscrupulous Canadian manage-

ment practices. The idea was flatly rejected by the USA.

How should this issue be addressed when we meet in

Seattle next week, bearing in mind the fact that a recommenda-

tion has gone to Mr. LeBlanc that Canada serve notice of intent

to withdraw from the present Fraser River Convention before

June 30, 1978?

My view, which I believe to be strongly held by other

members of the Canadian delegation, is that we should be absolu-

tely clear that the principle of Canadian management of Fraser

River salmon is non-negotiable. The supposed "concession" that

McKernan claims to have made in this direction must be rejected,

Since it is a "concession" that we cannot recognize.

Further, it is my view that we must, henceforth, dis-

courage the idea of the treatment of the management of Fraser

River stocks in a separate treaty Article. It seems to me that

a clause” terminating the present Convention is quite adequate,

Since, clearly, Canadian sovereignty over Fraser River stocks

is not an issue in the absence of IPSFC.

We can, however, encourage the idea of including

language in the treaty (not necessarily, and not preferably,

a separate Arficle) that will grant particular powers to one

of the projected four Panels. The basis for this reasoning is

found in the fact that, conceptually, the management of the

Fraser is no different from that of any other coastal stream

which lies totally within one country. The peculiar migratory

characteristics of the stocks can be dealt with under the powers

of the Panels. Meanwhile, our position of principle is not cir-

cumscribed or prejudiced by special treatment in the Treaty.

AS

| hte H
P M. Hunter

cc: G.C. Vernon

G. Léger

J.S. McDonald
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OTTAWA KIA 0G2

March 31, 1978

Dear Mr. Hunter,

Further to your memorandum of March 9 regarding

a legal opinion on certain questions related to the Fraser PIs§ a

River Convention, we are attaching an opinion prepared by Sefer oy

the Treaty Advisory Section of the Legal Bureau. Their Amro)
. . ° o€ ditaveh: 2.

opinion is self-explanatory and deals with each of the three

questions which you raised in your memorandum.

Yours sincerely,

Erik B. Wang,

Director,

Legal Operations Division.

Mr. M. Hunter,

International Fisheries & Marine Directorate,

Department of Fisheries & the Environment,

240 Sparks St., 8th Ploor,

OTTAWA.

¢.c.t DPE/J. Carton
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~-~PROPOSED MINISTERIAL MTG ON PACIFIC SALMON

AMEND BH LINE TO RFAD QUOTE ENVOTT/FISHERIES/MR LEBLANC RPT
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Your memorandum of March 10/78

IPSPC Regulations for 1978

Peet soe oe eraccene nce ~ “

t25~ 5-7-2-SALMON-1 {

& '
1 Be |

bow "tetany ae MS Ne ca

You have asked for our views on the following

questions related to the Canada/USA Convention for the

Protection, Preservation and Extension of the Sockeye

Salmon Fisheries in the Fraser River System, signed on

May 26, 1930, as amended by the Protocol of December 28,

1956:

Ae Th tes Cont

(a) Does the Convention permit either party to

partially approve or partially disapprove

regulatory recommendations made by the Inter-

national Pacific Salmon Fisheries Commission

(IPSFC) ?

2. Under Article VI of the Convention, as amended

by the 1956 Protocol, the second paragraph states:

"All regulations made by the Commission

shall be subject to approval of the two

Governments with exception of orders for

the adjustment of closing or opening of

fishing period and areas in any fishing

season and of emergency orders required

to carry out the provisions of the Con-

vention”.

our understanding is that if the regulations made by

the Commission are approved by both Governments the

Commission then adopts" the requlations in question.

Once adopted by the Commission under the authority of

the Convention the regulations are binding on the two

Governments, each of which is responsible for their

enforcement and agrees "to enact and enforce such legis-

lation as may be necessary to make effective the provisions

of this Convention and the orders and regulations adopted

by the Commission under the authority thereof, with approp-
riate penalties for violations" (Article xX).

o0ee/2
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3. The Convention is silent on the question of
whether either Party may partially approve or partially
disapprove regulatory recommendations made by the IPSFC.

It simply states that "All regulations made by the Commission
shall be subject to approval of the two Governments” with
the exception of orders for the adjustment of closing or
opening of fishing periods and areas in any fishing season

and of emergency orders required to carry out the provisions
of the Convention.

4, The general rule is that a treaty is to be "“inter-
preted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and

in the light of its object and purvose” (Article 31, para 1
of the Vienna Law of Treaties Convention). Article 31, para 3
of the Lew of Treaties Convention states that "any subsequent
practice in the application of the treaty which establishes the

agreement of the parties regarding its interpretation shail
be taken into account together with the context" and para 4

provides that "A special meaning shall be given to a term if
it is established that the parties so intended".

5. We are not aware that the parties intended to give
a special meaning to the phrase "All regulations ... shall be
subject to approval of the two Governments", or of any practice
which might cstablish the agreemont of the Parties regarding
the interpretation of this phrase.

6. Until reculations are approved by the two Governments

and adopted by the Commission they appear to have the status -

ef recommendations. As such they could be viewed as analogous

to resolutions of the U.N. General Assembly which embody a
number of recommendations =~ some or part of these recommendations
may be accepted by a particular State while others may not. JU.N.
practice, in other words, has established the severability of
recommendations contained in a GA resolution. The parallel,
admittedly, is not an exact one.

7. In the absence of any provision which specifies that
regulations must be approved or disapproved in toto, it seems
reasonable to conclude that there is nothing in the Convention | ,
which prevents a Party from vartially approving or partially ‘
disapproving regulations made by the Commission. However this
conclusion is based on the following assumptions:

(i) that the regulations are discrete in the sense
that partial approval or disapproval of a

particular regulation would not affect that

Party's approval or disapproval of other

regulations;

eeee/3
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(ii) that such partial approval or disapproval

would not lead to a result which is manifestly

absurd or unreasonable;

(iii) that thore is no ptactice in the application of
the Convention which ecstablishes the agreement

of the Parties that the Convention is to be

interpreted in a contrary sense, i.e. as meaning

that a Party must approve or disapprove a regula-

tion as a whole.

(b) Can either party exempt any or all of its citizens from

covorage of regulations approved in part or in whole?

8. The answer to this question is no, on the assumption

this refers to regulations which have been duly adopted by the

Commission following approval in part or in whole by the Parties.

Once adopted the regulations are binding in their entirety. Under

Article X the Parties agree "to enact and enforce such legislation

as may be necessary to make effective the provisions of this

Convention and the orders and regulations adopted by the Commission

under the authority thereof, with appropriate penalties for

violation”.

9. Under Article VIII each Party is responsible for the

enforcement of the orders and regulations adopted by the Com-

mission in the portion of its waters covered by the Convention

and, except as provided in Article IX, is responsible, in respect

of its own nationals and inhabitants and vessels and boats, for

the enforcement of the orders and regulations adopted by the

Commission, under the authority of the Convention, on the high

seas embraced in para 1 of Article l.

10. The above answer is framed in terms of treaty obliga-

tions under the Convention on the plane of international law.

It would, of course, be possible for either Party, on the plane

of domestic law, to exempt any or all of its citizens from the
application of regulations adopted by the Commission but this

would be in violation of its international obligations under

the Convention.

(c) Does either party have the right to promulgate

regulations relating to the taking of sockeye

and pinks in Convention Waters which permit

fishing times or fishing with gear not provided

for in epproved IPSFPC regulations?

ll. A basis premise of the Convention as amended by

the 1956 Protocol is that the IPSFC was to be the regulatory

body for the fishery. This 1s reflected in a number of articles,

most clearly in Article VII as amended by the Protocol. Moreover,

vee /4
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\ in the preamble to that Protocol the two governments ¢xprass
‘ their dosire "to co-ordinate the programs for the conservation

of the sockeye and pink salmon stoci3 of common concern ...".
.. Aecordingly if cithor Govermment is to claim or exercise the

-. , xright to promulgate rogulations relating to the taking of

"7... “t. sockeyo and pinks in Convention waters which permit fishing
oe times or fishing with goar not provided for in approved IPSPC

+> # yegulations it would be essential that this be based on prior
J agreement between them.

12. If both Parties are in agreement on such a procedure
it would appear to be open to either to promulgate regulations
relating to the taking of sockeye and pinks in Convention waters

which pormit fishing times or fishing with gear not provided
for in ordors or regulations adopted by the Commission, always
provided that:

(i) such regulations are not in conflict with

obligations assumed under the Convention

as a whole; and

(ii) provided they are not inconsistent with

‘ orders or regulations adopted by the Commission.

13. It would be assential to examine the specific regula-

tions envisaged in order to determine whether they comply with

the conditions noted above.

14. If both varties agree on an interpratation or applica-

tion of the Convention which would permit them to promulgate

such regulations the agreement could be oral or written. At

the Law of Treaties Conference in 1968 the Export Consultant

to the I.L.C., Six Humphrey Waldock, pointed out that the

International Lay Commission "recognized that in some cases

treaties ... were varied by informal procedures and even by

oral agreemont". The Vienna Convention does not apply to oral

agreements but dors not affect the legal force of such agreements.

If the agreement is in written form it would constitute a "sub-

sequent agreement between the parties regarding the interpretation

of the treaty or the application of its provisions" within the

meaning of Article 31, para. 3(a) of the Law of Treaties Convention.

is. We streso again that the above answer is predicated

on the prior agreement of both parties and that any such

xogulations promulgated by either party must not be in conflict

with obligations assumec under the Convention as a whole and

must not be inconsistent with orders or regulations adopted by

the Commission.

D. GREGOIRE de BLOIS

Treaty Section
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We have received the attached self-explanatory

memo from the Department of the Environment requesting

the Treaty Section to provide an opinion on certain

questions related to the Fraser River Convention. The

three questions are posed in paragraph three of the

memorandum and we would be grateful to have your opinion

as soon as possible since the questions soon will be

under active discussion with United States officials.

CW” a4
Erik B. Wang,

Director,

Legal Operations Division.
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International Directorate,
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_J March 9, 1978

IPSFC Regulations for 1978

You are well aware of the problems which have confronted
us with respect to regulatory proposals of the International
Pacific Salmon Fisheries Commission over the past few years
because of domestic law in the United States dealing with allo-
cations to treaty Indian fisheries.

_. if am afraid that the situation in 1978 is less bright,
if anything, than before, and the possibility of a confrontation
is strong. You may recall in 1977 that the js. Government
approved the standard regulatory recommendations. of the IPSFC,
but exempted treaty Indians from coverage, and promulgated
Separate Indian regulations under the authority of the Depart-
mient Of the Interior. The basic objective and result of these
separate regulations was to provide three days Indian fishing
for every two days all citizens fishing. At the time, Canada
reserved its position on the appropriateness of the U.S. action
in exempting its Indian fishermen from coverage of the IPSFC
regulations.

For 1978, Canada has already rejected a U.S. proposal —
that would provide legal "cosmetics" to return management control
to IPSFC, while allowing up to three extra Indian fishing days >
per week. I am afraid that little middle ground for a solution
exists, and I would, therefore, ask that you conduct, on an
urgent basis, a review of the Fraser River Convention and pro-
vide your opinion on the following points:

(a) Does the Convention permit either party to
partially approve or partiall disapprove
regulatory recommendations made by IPSFC?

(b) Can either party exempt any or all of its
citizens from coverage of regulations ap-
proved in part or in whole?

cocf2e.
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(c) Does either party have the right to promulgate
regulations relating to the taking of sockeye
and pinks in Convention Waters which permit
fishing times or fishing with gear not provided
for in approved IPSFC regulations?

By copy of this memorandum, I am requesting the treaty.
law experts in the Department : 7 C

: of Extequestion. me rnal Affairs to review this

. There is a voluminous amount of documentation on thiis
question which I would be happy to review with you if you so
desire. .

Aff
S

a : M. Hunter

cc: M. Leir / $2193
L.A. Willis
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aninZ€ VEE
Your file Votre référence

Mr. C.J. Blondin, . Ourfite — Notre référence
|

Assistant Director for International

Fisheries, |
National Marine Fisheries Service,

Department of Commerce, |
Washington, D.C. 20235

Dear Carmen, ,

Canadian fisheries officials have reviewed very

carefully the proposal for regulations in U.S. waters

covered by the Fraser River Convention contained in the

draft diplomatic note provided to us in Montreal on

February 16, 1978. .

The primary criterion used in assessing the United

States proposal was whether it provided for the IPSFC to

clearly and unmistakably regain regulatory control of all |
fishing for Fraser River sockeye salmon in U.S. Convention

Waters as provided for under the terms of the Convention. |

-Our examination confirms the preliminary views which I

presented in Montreal, that the proposal would not meet

this criterion but would serve to formalize a dual manage-

ment system in U.S. Convention Waters which would be incon-

sistent with the terms of the Convention, and that having

the IPSFC recognize that deviations from its regulatory

regime would occur, would be no more than legal "cosmetics"

to cover up this basic inconsistency.

You are fully aware of the concerns expressed by.

Canada that the operation of two regulatory agencies gover—

ning fishing of one stock of fish, even when those agencies

work in close but informal coopeation, contains latent

dangers. We are particularly concerned that the ability

of the IPSFC, to which both Governments have assigned the

responsibility for management of Fraser River sockeye salmon,

|
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in order to conserve energy Ades tins de conservation

and resources, this paper del énergie et des ressources

contains 45 per cent recycled. ce papier content 45 pour cent

post-consumer fibre. Ge fibres recyclées 000644



TT 7 POCUTHEEIL Cotto Mt MAN

-_, Document divulgué en vertu de fa Lois sur rf’ acées a Vinformation

to manage the fishery in accordance with the object of the

Convention could be adversely affected, notwithstanding the

stated intention of the United States Government to ensure

fulfillment of its obligations under the Convention.

Two other criteria were also employed in examining

the merits of the U.S. proposal. These criteria were first

-established at a meeting between officials in July 1974, and

were that:

(a) proposed changes in IPSFC regulations would not

reduce the regulatory options available to the

IPSFC to meet the needs of Canadian fisheries

(i.e. action.on-the U.S. side to accommodate

Indian fishing would not require disadvantageous

adjustments in Canadian fishing times and areas);

and

(b) that proposed changes would not require the IPSFC
to recommend specific regulatory action for

Indians alone.

We feel that the U.S. proposals fail to meet either

of these criteria. With respect to criterion (a) above, the

proposed 24-hour delay in opening times every other week, coupled >

with a substantial increase in Indian fishing time could well

have effects on fishing patterns not only in Canadian Conven-

‘tion Waters, but throughout southern British Columbia. With

respect to criterion (b) above, the reference to deviations

-from regulations to meet the legal obligations of the United

States, can only be construed to mean IPSFC recognition of the

necessity for, and recommendation of specific regulatory action

for Indian fishing.

In view of these considerations, the Government of

Canada would be unable to accept the regulatory proposals con-

tained in the document presented in Montreal. In addition to

the reasons pertaining to resource questions, which are of

basic and overriding concern, questions of public relations

cannot be ignored. The IPSFC has, over the years, developed

a rapport with the fisheries communities of both our countries.

The fisheries community in Canada, at least, is insistent that

IPSFC continue to carry out its management role, until new

arrangements are negotiated, without reference to domestic

problems in the United States. Serious departure from a posi-

tion held unanimously by the fishing industry is obviously

very difficult for the Canadian Government.

we efbee
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Indeed, feelings in Canada run so high that acceptance

by the Government of the kind of arrangement initially approved

in 1977 would be difficult, though perhaps not impossible at

this time. It appears to officials in Canada, that the 1977-

type approach, with adjustments of fishing times to provide

for a continuous Indian fishery, is the only middle ground \\
available to us. Even this approach creates difficulties in

the context of the expected run of sockeye in 1978. From a=

personal standpoint, I can see little merit in the United

States argument that Treaty Indian fishermen require two or

three extra fishing days because the Adams River race is more

difficult to catch (a claim unsubstantiated by IPSFC data,

but a common assertion of both Canadian and U.S. fishermen),

and because Northern Puget Sound chinook runs are coincident

with the Adams River sockeye run. The difficulty in catching

sockeye applies to Indians and non-Indians alike, while the

. free choice of Indian fishermen to fish the coincident

chinook runs should not: be an impediment to the proper

Management of Fraser River sockeye.

In light of these observations, I would urge that

your side explore the possibility of using an approach similar

to that proposed by the USA in 1977. Since it is evident that

we will be unable to reach a mutually satisfactory conclusion

on this matter before the scheduled meeting of IPSFC on March 3,

I would suggest that the Commissioners of both countries be re-

quested to delay any action on submission of regulatory recom-

mendations to governments until a later date. I would appreciate

- your views on this proposal.

I remain hopeful that we can reach a solution to

this issue that will permit IPSFC to resume and retain the

regulatory control over the sockeye fisheries. The Canadian

side would be willing to meet again to further discuss the

matter if you so desire.

M. Hunter,

Pacific Programs Officer,

International Directorate.

f

cc: W.R. Hourston

G.C. Vernon

G. Jones (Vancouver)

J. Stephen

L.A. Willis

M. Leir

File 1165/J10
000646

|
|
|



4mn

Document disclosed under the Access to Aervingn Act

Document divulgué en vertu de la “Obst M ‘information

' £2 G t G ement :

of canada. du Canada MEMORANDUM . NOTE DE SERVICE
° ° tL?

‘@ Vee , ~| SECURITY - CLASSIFICATION - DE SECURITE

2B

L

To
FROM

DE

LL

SUBJECT

OBJET

' of the U.S.

harvest of which is regulated by IPSFC.

‘cumbersome as to be ineffective.

CGSB STANDARD FORM 220

a
G.C. Vern

QURFILE - N/REFERENCE

ree 2h 2.8 LHe YOUR FILE - V/REFERENCE

M. Hunter , 7 C_ E5-Q- ml

ef Pebruary 17, 1978
ane

; i
. 7IPSFC Regulations for 1978 * Zn J apt

- On February 16, 1978,,I led a four-man canadiate delega—
tion in a meeting with U.S. off lata Ss, headed by Mr. S
of the Department of Commerce, to review progress towards an agreed
regulatory system for the Fraser River sockeye fishery in 1978.

The results of the meeting were not at all encouraging, but

before discus oe present situation in detail, it may be

useful vo(briefiyy Feviewe he rather complex background to the
issue.

Background

In February 1974, a U.S. Federal Judge ‘(Boldt) ruled

that Treaty Indian fishermen in Washington are entitled to have
the opportunity to take 50% of the available salmon harvest pas~
sing through their “usual and accustomed" fishing places, which

has been interpreted to mean virtually all salt water off the

State of Wahington. The U.S. Government is, by this Court ruling,

obliged to afford Treaty Indians the opportunity to take one-half

share of Fraser River sockeye and pink salmon, the

erence

The United States, therefore, has a domestic allocation

problem. The enabling legislation for IPSFC does not provide statu-

tory authority to solve the problem and, while implementation of

the Court decision could be handled by citing offenders for con-

tempt of Court, the citation process is described as being so

The domestic allocation problem .

has, therefore, been thrown into the. IPSFC arena for solution and f

Canada has been drawn into the fray.

In 1974, the United States attempted to have IPSFC

amend its regulations in mid-season to provide for extra time for

Treaty Indian fishermen in U.S. Convention Waters. This attempt

was successfully blocked by Canada on the grounds that we could

never accept a regulatory regime which made specific or implied uo

reference to a ‘particular. ethnic group. ce

(eee f2..
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In 1975, the IPSFC regulatory recommendations of the

usual form were adopted by both Governments, but the United States

on July 19 withdrew its acceptance of the regulations as they

pertained to the type of gear permitted. This action which was

protested by Canada, had the effect of allowing Treaty Indians

to fish with any type of gear during times when IPSFC regulations

permitted fishing with a particular type of gear.

In 1976, the formula of permitting Indians to fish with

any gear whenever U.S. Convention waters were open under IPSFC

regulations was formally adopted by agreement between Canada and

the USA that implementation of the IPSFC regulations would be car-

ried out "to the extent permissible under the laws of the Parties".

The quoted words appeared in the 1976 regulations promulgated in

the United States.

In 1977, the United States once again proposed a vari-..

‘ant of the "extent. permissible" formula. In order to provide

increased fishing time for Treaty Indians, the USA suggested the
juggling of fishing times permitted certain gear types in order

to eliminate any closed times between the beginning and the end

of the fishing week.

Canada modified the "extent permissible" language to

provide for implementation of regulations in a "manner consistent"

with the laws and obligations of the Parties, and, with this

change, initially accepted the U.S. proposal. This acceptance
was withdrawn when it became clear that the U.S. proposal had

no support from the U.S. fisheries community and when suggestions

were made that massive civil disobedience would resuit from allowing

Indians extra fishing time. |

Upon withdrawal of Canadian acceptance, the USA took

action to°approve IPSFC regulations, but exempted Treaty Indians

from their coverage and promulgated separate regulations for the

Indian fishery under the authority of the Department of the

Interior. Canada reserved its position on the appropriateness |

of the U.S. exemption of certain of its citizens from IPSFC regu-

lations.

The hard work of two U.S. civil servants and the smile

of lady luck prevented a total collapse in the effective manage-

ment of Fraser River sockeye and pink salmon in 1977. However,

the Canadian fisheries community in southern British Columbia

was incensed by the unilateral U.S. action, the imposition of

a second management authority in Convention Waters, and the per-

ceived acquiescence of the Government of Canada in the whole

affair.

The Present Situation

At the February 16, 1978 meeting, the United States ‘ ..*
delegation informally presented a diplomatic note (which was to

Lee/Be. |
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| delivered in Washington on the same date). The note contains

. U.S. proposal appeared to be. unacceptable. The U.S. side replied ot

that the IPSFC staff's 1978 regulations proposals did not lend Oe

the U.S. proposal for handling the allocation problem in 1978,
and is a response to certain suggestions made by Canada at a pre-
vious meeting in Washington last November.

The essence of the proposal is for the IPSFC regulatory
recommendations to the Governments to note the possibility of
deviations from regulations to take account of the "legal res-
ponsibilities" of the U.S. Government. Under this "chapeau" of
IPSFC regulation, the USA is proposing a pattern of fishing in
U.S. Convention Waters that would permit additional fishing time

(1-3 days) for Treaty Indians.

Analysis of Proposal

The language proposed by the USA for inclusion in IPSFC
regulatory recommendations is clearly unacceptable to Canada because

of its implied reference to Indian fisting (Tegal responsibilities ~

of the U.S. Government). Indian gillnetters would be permitted
two extra nights fishing per week because of: —

(a) a claim that Adams River sockeye (dominant

in 1978) are harder to take than other racés;
and . ,

(b) the lateness of the run (August) conflicts

with late summer chinook salmon runs to

northern Puget Sound. :

Indian purse seines would be offered one extra day for ostensibly

similar reasons. The Makah tribe would be offered three extra

nights per week. These extra times, coupled with a one day delay

in opening (from Sunday night to Monday night) would, according

'to the USA, serve to maintain the Indian share of the harvest in

U.S. Convention Waters (20% in 1977). The implications of the- 24

hour delay in opening time are being studied by the IPSFC staff.

It appears that the U.S. proposal does not, in any way,

meet the concerns expressed by Canada. It would maintain, in

practice, a dual management system, while providing a legal

"chapeau" under which IPSFC would, on the face of it, regain |
management control. It is the view of the Canadian side that

this "chapeau" could be better described as a blindfold.

At the February 16 meeting, the Canadian side asked
whether a system of the type proposed by the USA in 1977 could

be considered (i.e. juggling gear times to provide a continuous

Indian fishery), in view of the fact that, at first glance, the | -

eee / 4a.
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eo themselves to such manoeuvres. After further examination, it is
clear that the U.S. proposal is unacceptable to Canada and there
appears to be little, if any, middle ground.

Next Steps

A diplomatic note, in reply to the U.S. proposal will
have to be developed once we have received further advice from
the IPSFC staff on management/biology questions as opposed to
political/philosophical questions. .

It appears that, when IPSFC meets on March 3 to adopt

regulatory recommendations for transmittal to Governments, the

U.S. Commissioners will be under instruction to float the U.S.

regulatory proposal, but may accept the IPSFC staff proposals,

which will again be implemented in part by the USA, with exemp—
tions for Treaty Indians. We are, it appears, faced with a . fee

_repeat~ of: the 1977 situation, or a situation somewhat worse, - ,
in that increased Indian fishing_time will be permitted in U.S.

Convention Waters, by one means or another. \THé Situation is

likely to get worse, since the answer to the allocation problem,

according to U.S. officials is implementation of the recommenda-

tions of a Presidential task force which was established to

examine fisheries problems in the Pacific Northwest. Such

implementation is a minimum of five years away.

May we discuss this matter further?

A -

/} A an
ee / M. Hunter

Attachment (U.S. note)

cc: W.R. Hourston

G. Jones (Vancouver)

P. Liebel

L.A. Willis

J. Stephen -

M. Leir
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Mr. Carmen J. Blondin, Lneibsnar 7
Assistant Director for International: Lose Your fle Votre référence
Fisheries,

National Marine Fisheries Service, Our fie Notre référence
Washington, D.C. / 6

Dear Carmen: .

As you are no doubt aware, IPSFC is scheduled to meet

in Bellingham on March 3 to review the staff's regulatory pro-

posals for 1978, and to decide on recommendations to the Govern-

ments for regulation of the fisheries.

After our meeting in Washington last November, I was

hopeful that we had identified a number of possible approaches

to the problem of allocation and fishing times in U.S. Conven-

tion Waters for. 1978. However, since that time we have not

received a response from your side on any of the suggestions

which we made at that meeting.

I am, therefore, concerned that IPSFC will be making

recommendations to the Governments which you will be unable to

accept, and which will open up a whole series of questions from

the Canadian fisheries community about the legality of actions

taken by the U.S. Government, and will create severe political

problems in Canada. TI must say that I am not at all certain

that we will be able to restrain the tide of public opinion in

Canada for another year, and I do not need to point out the

consequences with which we might be faced should this prove

to be the case.

| We remain anxious to resolve the problems in the con-
sidered and careful manner which have characterized our discus-

sions in the past, and I would urge that you provide us, as

soon as possible, with any ideas which might provide a feasible

solution.

I look forward to hearing from you very soon.

Yours sincerely,

¢ M. Hunter,
“ Pacific Programs Officer,

International Directorate.
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