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UNITED NATIONS VY Y NATIONS UNIES
N2/
NEW YORK '
LE 130 (1-2) : 4 December 1963

Sir,

I have the honour to acknowledge the receipt of your
letter of 26 November 1963, transmitting the comments of the
Canadian Government on Part I of the draft articles on the
Law of Treaties drawn up by the International Law Commission
at its fourteenth session.

Accept, Sir, the assurances of my higheét consideration,

Constantin A. Stavropoulos
Under-Secretary
Legal Counsel

The Secretary of State for
External Affairs

Department of External
Affairs

Ottawa, Canada
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THE PERMANENT MISSION OF CANADA UNCLASSIF TED
......................................................... Notevvvononenronnnne,
0 THE UNITED NATTONS, NEW YORK. L- 577
FROM: THE UNDER-SECRETARY OF STATE FOR Date: ... N ...... b - 26 .. 1963 ........
ovenmber
EXTERNAL AFFAIRS, OTTAWA, CANADA. Enclosures:.... ml et e ea e
Reference:..... Your, .letter .No...778. dated ........... Air or Surface Mail:...Airmail........
November 12, 1962.
] YT 2 S L L T L T R P PR P PR D Post File No:..ovoievvinniiiiiiiniinnne,

International] Law Commission T=======================-
Ottawa File No.

--------------------------------------------------------------

...... U 20-3-1-6

References
I should be grateful if you would
transmit the attached letter to the United Nations
Legal Counsel.
N 8, HOBER yON
Under-Secretary of State
for External Affairs.
Intemal
Circulation
Distribution
to Posts
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, HNovenmber 26,1963.

Sir,

I have the honour to rcfer to your letter
LE.130{1-2) dated October 23, 1962, concerning the
draft Articles on the Law of Treaties and attached
cormentaries dravn up by the Intermational Law Cormission
during its 1lith Session. I regrot the delay in ansvering
your letter.

As requested, I am enclosing coments of the
Canadian Government on this draft.

Accept, Sir, the reneved assurances of my
higheot consideration. ‘

N. A. ROBERTSON 7

Under-Sceretary of State
for External Affairs.

Constantin A. Stavropoulos, Esq.,
Legal Counsel of the United Nationms,
CH ﬁm YORKQ
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themselves the extent to which they are prepared to enter into

treaty relations with one another. It is observed that the

current practice with regard to treaties concluded under the

suspices of the United Nations, as well as many other multilateral
treaties, i3 to open them to participation by members of the United
Nations, the specialized agencies, parties to the statute of the
International Court of Justice and frequently, to such other states
as may be invited by the General Assembly. Im Article 8 the
Commission is recommending the establishment of a presumption of
intention on the part of contracting states that the treaty is to

be open to all states in a limited and very clearly defined case,
nanely where the parties to certain types of treaties have not
expressed themselves on the question of participation. It is

assumed that the new rule is not to have retroactive effect.

b It is noted that in Article 9(3)(b) and in Article
19(3), the Cormission has proposed that silence should constitute

a presumption of a state's consent after the expiry of a given period.
The arguments against such a presumption of consent are well known as
is the very real difficulty that occasionally exists at present of
eliciting any expression of opinion from states. It is observed that
under the rule formulated by the Commission, were 2 non-recognized
state to enter a reservation, the consent of a non-recognizing
contracting state to the reservation would be implied by the latter?s
silence. If the non-recognizing state were to object to the reser-
vation, its position on recognition would seem to be Jeopardized

but it wonld presumably be open to the state to preface its objectioms
with 2 denial of intent to recognize. In the course of the Commission®
review of Article 19, it might however wish to consider excluding
from that Article the presumption of a state's consent to reser-
vations entered by states it does not recognize.

5. It is noted that under the rule set out in Article 17
concerning obligations prior to the entry into force of a treaty, a

state which has taken any part in the drafting process, is obliged

‘000009
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November 26, 1963.

Canadian Comments on Draft Articles

and Commentaries concerning the Law of

Treaties drawn up by the International
Law Commigsion at its l4th Session

In ivs Commentary on Article 4(6), the Commission
has expressed the desire to have information from governments as
to their practice with regard to instruments of full powers. In
Canadian practice, the Prime Minister and the Secretary of State
for External Affairs are considered to have general authority to
bind the Government and full powers are therefore not issued for
them. If full powers are requested and the representative of
Canada is other than the Prime Minister or the Secretary of State
for External Affeirs, particular full powers are issued by the
Secretary of State for Externel Affairs. While it has not been
Canadian practice to issue general full powers, it is realized
that circumstances might arise in which it would be advantageous
to do so and accordingly, the Canadian government favours a2 provision
recognizing such powers.
2. It is noted that in paragraph 7 of the'Commentary
on Article 4, it is stated that instruments of ratification, accession,
acceptance and approval "are normally signed by Heads of State although
in modern practice this is sometimes done by Beads of Government or
by Foreign Ministers”, The Commission might wish to be apprised that
the usual Canadian practice in this regard is for such instruments
to be executed by the Secretary of State for External Affairs.
3. It is noted that in Article 8 the Commission has
recommended that where a general multilaterzl treaty as defined in
Article 1l{¢), is silent concerning participation, it is to be
assumed that the parties intended the treaty to be open to parti-
cipation by all states. It is noted that the Commission is not
recommending a derogation of the fundamental primciple of inter-

national law that contracting parties are free to determine for 000010
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to refrain from acts calculated to frustrate the treaty. The
Commigsion might wish to consider whether it is appropriate that
this rule should be so broad as to cover states which, although
participating in the négotiatien of a treaty, have done so relue-~
tantly expressing the strongest reservations about it.
6. ' It is noted that in Articles 18, 19 and 20 concerning
reservations, the Commission has adopted the so-called flexible
approach by which reservations to multilateral treaties are admissable
providing they are compatible with the object and purpose of the
treaty. A reservation is to be regarded: as accepted by a contracting
state if the latter has raised no objection to it within 12 months.
It is noted however that as phrased at present, some guestion might
arise as to whether compatibility with the object and purpose of the
treaty is to be the basis on which & state may make a reservation
(Article 18{d)) or the basis on which a state may object to a reser-
vation {Article 20{2){b)). If the former, it would seem to be still
open to contracting states to object to reservations on other grounds.
However, it seems to be the Commisaion's intentiom to make compati-~
bility with the object and purpose of the treaty a prerequisite for
the admissability of reservations as well as the only grounds on
which an objection can be teken to a reservation. The Commission
might find it desirable to state this intention unequivocably in
order to remove any basis for an argument that states may still object
to reservations on other grounda. It is also noted that the Commission
is recommending the establishment of this rule concerning the compa-
tibility of the reservation with the object and purpose of the treaty,
only where the treaty is silent on the gquestion of reservations
{Article 18(a)). Treaties which permit reservatioms to some or all
of their articles do not generally indicate standards of admissability,
and the effect of the Commission’s recommemdations would therefore
seem to be the creation of separate criteria for the admissibility

LR l.»
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of reservations in the case of a treaty which is silent in this
regard, and in the case of a treaty which permits them. The
Coxmission might accordingly wish to consider the desirability of
extending the standard of admissibility it has formulated to

reservations made pursuant to express treaty provisions.
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DEPARTMENT OF EXTERNAL AFFAIRS

MEMORANDUM 7
[ P —— 4{ ﬂg{é’;\é’t Rl
TO: ....eevvvenn..... The . Under=Secr®tary.............. T |PSecutity .UNCLASSIFIED. ......
- ,i" -«
T (throx .M,..Ca.di’e.uxé & U.N./ Dete<, . November 26, 1963. .
) r ;M
FROM: .................L&gal Division . .. . ... . ... . <= File No. '
20-3-1-6
REFERENCE : ..t i ittt iineiennosnnessoeeessaassssssesenesnnsaessnnnns
SUBJECT:............... International Law Commission Treaty Project. . .

We attach for your signature if you :
approve a letter to the United Nations Legal Counsel

transmitting our comments as requested on the first
third of the work of the International Law Commission

on its treaty codification project.

A summary and

comments~": on the possibly controversial articles as well
as those that might be considered to involve a Canadian

2.
of a technical legal nature and

necessary to refer the matter to the Minister.

interest is flagged in the attached file.

The Commission'!s work has been largely

it would not seem
On

the other hand while the letter from the United Nations

is in the name of the Legal Counsel, it might be

regarded as inappropriate for the reply to be in Mr.
¢ Cadieux's name in view of his membership on the

Commission.

CIRCULATION

Ext.32 (6/56)

74,1 S\od)
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FM CANDELNY NOVIS/63 RESTD R fgieg —
TO EXTERNAL(LEGAL DIV3COPITHORNE) 1899 PRIORITY - f::ffiij?;=:;"‘
INFO LDN WASHDC EMBPARIS NATOPARIS GENEVA o - |
REF OURTEL 1881 NOV16 | | | |

18T UNGA:PLENARY-6TH CTTEE ITEM RE EXTENDED PARTICIPATIO&_L&,

LEAGUE TRE

FOLLOVING REJECTION YESTERDAY BY VOTE OF 37-56(CDAY-9 OF CEYLON~-
GHANA AMENDMENT TO DELETE PARA EMBODYING MEMBER STATES FORMULA
CZECHOSLOVAK AMENDMENT TO INTRODUCE ALL STATES FORMULA WAS DEFEATED
BY VOTE OF 33-55¢CDA)-14,USSR REQUEST FOR FURTHER SEPARATE ROLL CALL
'VOTE ON PARA AS A WHOLE VAS REJECTED BY 33-52(CDA)-17.WHOLE RESLN
EMBODYING MEMBER STATES FORMULA VAS THEREAFTER ADOPTED BY 79.¢CDA)-
0-22,
2.DEBATE ON THIS POINT LASTED BEST PART OF DAY AND WAS HIGHL IGHTED
BY PERSONAL INTERVENTION OF SECGEN WHO EXPLAINED THAT ALL STATES
'FORMULA WOULD BE UNWORKABLE FOR SECRETARIAT.IN CASE OF ITS ADOPTION
HE SAID SECRETARIAT WOULD HAVE TO SEEK FROM UNGA A COMPLETE LIST OF
STATES WITH WHICH TO COMMUNICATE UNDER RESLN.
3. INCREASED MAJORITY IN FAVOUR OF MEMBER STATES FORMULA WAS ENSURED
ESPECIALLY BY SWITCHES FROM 6TH CTTEE VOTING BY CYPRUS MADAGASCAR
| MEXICO CENTRAL AFRICAN REPUBLIC IVORY_COAST AND SIERRA LEONE.
VOTING FOR FIRST TINE RVANDA STOOD FOR MEMBER STATES FORMULA AND
BURUNDI AGAINST.TVO CONGOS VOTED IN FAVOUR. |
4+ALL STATES GROUP RECEIVED FRESH SUPPORT OF BURMA SOMALIA AND
" UGANDA.CHAD MAURITANIA AND SUDAN WHICH HAD VOTED FOR ALL STATES
FORMULA IN CTTEE AND DAHOMEY WHICH HAD VOTED FOR OTHER FORMULA WERE
ABSENT. o - o

5.0UTCOME WaS BITTER DEFEAT FOR USSR DEL(MOROZOV)AND GHANAIAN DEL
(DADZIE)UHOSE PERSONAL PRESTIGE IN 6TH CTTEE VAS VERY MUCH AT STAKE.

RAAR ]

. ' . 000014 l
v . ’ »
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" The Undor-Sccrotary UTICLASSIFIED
{throngh 1. Cedioux & U.H. Div.) Hovember 26, 1963.

Logel Diviclon
20=3=1+6

Internationsl Lov Commission Trooty Project.

Ue attach for your pigaature 1f you
approve a letter to the United Uotions legal Counscol
transnitting our coomonts as reguocted on the first
third of the vork of tho Imtornotional Law Cozmiogion
on its trcaty codificaticon project. 4 su-ary and
comments - on the poooibly controversiasl articleos as woll
ac those that might be considored te involve a Canndian
interost io £lapned in tho attached file.

2. Tho Cormission®s vorl has boen largoly

of o tochnical legnl nnturc and it would not ceen

necesoary to refor the matter to the linistor. Cn

the other hand while the letter fron tho United Hations

ip in the nene of the Legal Counsel, it night be

re od as innppropriate for the roply to be in Ir.
oux’s navoe in view of his renborschip on the

Cormission. »

Legnl Divioion
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Preas Services
Oifice of Public Information
United Nations, N.Y.

’Novehber *905 §L/Lr

SEZCRETARY -CENZRAL 'S STATEMENT IN ASSEMBLY PLENARY ON Ex:wnuqu/
PARTLCIPATTON TH GENZRA MULTILATERAL TREATIES C I’C‘LU]))ED % ~3—/ ’
UNDER IEAGUR OF NATIONS AUSPICES

5| —

The following is the text of a stetement made by the Secretary;Genefal

in the Cencral Apseumbly plenary meeting today:

"The representative of Guatemala has just requested me to indicate how
I would seek to implement the provision in an amendment to the draft
resolution row being considered by the =ﬁeral Assenbly -~ the cmendment
contained in Document A/L 432 -~ which would request the Secretsry-General
to invite any State to accede to certaln League of Nations treaties by
deposifing en instrument of accession with the Secretary-General,

"In tkis connexioh, I feel it is incumbent upon me to bring the following
to the attention of the Members of the Assembly: Waen. the Secretary-General
addresses an invitation or when esn instrument of aécession is deposited with
him, he has certair duties to perform in connexion therewith. In the first
place, he must ascertain that the invitation is address=d to, or the instrument
emenates from, an a thority entitled to become a party to the treaty in
question. Furthermore, where an instrument Of accession is concerned, the _
instrument must, inter slis, te brought to the attention of all other interested
States and the deposit recorded in various treaty publications of the
Secretariat, ﬁrovided they emanate from a proper authoritys, There are certain
areas in the world the status of which is not clear. If I were to invite or
to receive an instrument of eccession from any such area, I would be in a
vosition of comsiderable difficulty unless the Assembly gave me explicit
directives on the areas coming within the "any State” formula. I would

not wish to determine on my own initiative the highly political and

(rore)
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-2 - ‘Press Release SG/1618 A
18 November 1963 ;:" .

.

controversial guesilon vhether or not the areas the status of which
wag unclear were States witain ‘the meauing of The dralt amendment now
being considered. Such a determination, I bellcve, falls cutside

my ccopetence,

"In cenclusion, I must therefore state that if the ‘sny State'
fermula vwere to ve adon te., T would b= able to implemnent it, only
if the General Assembly provicded me with the conplete list of the
Statescoming within thet formula, other “han those which are Members
of the United Natioms or the spscialized agencies, or parties tc the

b 4

Statute of the Interrabionsl Court of Justice.

“
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B
e
s
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-
o
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g PHIABOULAG D;:z;":::':;;’:“::“d 2 T
' + PRESS LELEASE QA/2873 = SUNHARY : _ o ¢
P - EIGKHTCENTH @EﬁEF&L ASSENBLY ~ 123« ZARRYTGE

UATECD ATIONS, NoYe
' ’t ASSEUBLY CONSIDERS EXTEﬂD'

GULTILATERAL TREATIES CORCHUDED UﬂB'
AUSPICES) RECOUMENDS INTERT !
CONTIIUL ORAFTING LAY OF TREATIES

TIE GEIERAL QSS”?BLY THIS HORUING TOOK UP THE QUESTION OF EXTENDED
PARTICIPATION AAIERAL, JIULT ILATERAL TREATEES COHCLUBED ﬁ”ﬂﬂﬁ THE AUS-
PICES OF THE 1?AGUE—QR—§4¥%0Wsm )%

THE SIXTH COGUITTEL (LEGAL) PROPOSED A RS QLUTlDﬂ 1fs REPOAT ON
1S 1770 (DIC. A/5602 AD CORR.1), VHICH VOULD MAVE THEL ASSLELELY
ELFQULY ITSELF T0 ASSUIE CERTALY FPUNCTIONS OF THL LLAGUE, REGSARDING
21 GULTILATERAL TREATIES OF A TECHNICAL AND “OkoFﬂLIfICAL I!ATURE, AND

- QPEIl THEH FOR DCCESSIOR BY SINTES OTﬁtﬁdlsﬁ INELIGIALE 10 PA&TIGIP T
Y THE INTERUATIONAL AGRERNENTS. ' :

THE TREATICS HAVE BEEY CLOSED SINCE 1946, AIONG THED ARE CONVENTIONS

COVCERMING SUCH UATTILRS AS COUMITERFEITIUG, NARCOTICS AllD DUAL NATIONALITY.

TUC ALEMDUENTS LITRODUCED THIS uORAIﬂG il THE ASGELBLY JEAL UITH
%Hﬁagg§§T10N OF UHICH ST&T&S SHKOWLD BE INVITED TO BECOHE PAMRTIES TO THE

e o

THE DaAFT RESOLUTEON AS IT STANDS UOULD HAVE THE SECRETARY-GTHERAL
LIVITD CZN3ER STATES OF THE UNITED NATIONS AND THE SPECIALIZED AGENCIES,
PANTIES TO THE STATUTE OF THE I.TERJATIOQNAL COURT OF JUsiICA &ND STAIELS
DESICIATED FOR ThIS PURFOUE 3Y THI ASSLulLY.

THI FIRST AULIDLLUT (DOCo &/!9632)3 CO-SPRIISORLD 3Y CEYLON AUD
GHANA, JOULD HAVE THE ASSZLLLY DELLTE RUFLRIECLS TO THO INVITATIONS,

THZ OTIER AGEUDIET, BY CZECHOLLOVAKIA (DOCo A/L.432), UOULD INVITE
ALY STATE® 10 AuCuDE TO THC THEATILES.

"TAYEJEﬂAS THIS ORMING JTRZ :ADZ 3Y THE RCPRESENTATIVES OF GHANA,
CEYLOI, CZEGFDELOU&KE&; UGSE, UNITLO STATwS; GUATENALA, AUSTRALIA,
ﬁU)GARYg PRANCL, ROGMAIA AND JO.AIGA. THE SECRCTARY-UENERAL (ADE A
STATLIENT O TIE EXTENDID PARTICIPATION I CEMNERAL GULTILATSRAL TREATIES
(PRESS RELEAES ST/1618). CHANA GPOKE O A POLIT OF OROLR AND AUSTIRALIA
I REFLY. _ ' ' _ e

G0:E S L ' : 000018
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PAGE &e= PRESS RELEASE GA/8875 = SULIARY

EATLIER, THE ASSENBLY ADOPTED UIANINOQUSLY A m.gow; 10{} NECONLLE mxme
THAT THE INTERUATIONAL LAY CONLISSION (ILC) CONTINUE DRAFTING THE
LAY OF TREATIES AMND PROGEED UITH ITS UORK O IME RESPONSIBILITY OF
STATLS, THE SUCCESSION OF STATES Al'D COVELIIENTS, SPRCIAL UISSIONS aND
RELQ?XENS DETUEEE STATES AND INTER-COVERNLENTAL OnoAt‘IZRI I0USe

IT ACTED O} THE REPORT OF TRE SIATH COULITTEL (DOC. 475601 AND CORR.2)
DEALING UITH THE AGENDA ITEH & REPORT OF THL INTURNATIODAL LAY
COLLLISSION 0 THE VORK OF 118 FIFTEENTH 3LSSI0N.

THE ASSE(BLY YILL COUTINUL ITS COUSIDERATIQUN OF THE ITE ON THE
TREATIES AT 8815 THIS APTERNOOH, UITH JAPAR, 8OLIVIA, NICARAGUA,
ALBANLA, ALBERLA, AND THE USSR (RIBKT OF RLPLY) LISTLD TO SPIAl,

(A TORE DE'EAXLED ACCOUIT OF THIE ﬁEﬁT&J& AF?E@RS I &AREJ 1~12)

JC 440P 18 ROV 63 v
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| 2S5 RELEASE @A/2875 = TAKE 1 B

~EIGHTEENTH GENERAL ASSEHBLY - 1258TH m:mm ﬂEETINu cam .
UNITED NATIONS, NoYe

 THE GENERAL ASSEMBLY HET THIS HORNIHG TO .TAKE UP TWO REPORTS OF
THE SIXTH COUMITTEE (LEGAL) DEALING VITHs
' ~= THE REFORT OF THE INTERNATIGMAL LAY CO@QISSIQN CILC) ON THE UYORK
OF ITS FIFTEEWNTH SESSION} .

~= THE QUESTION OF EXTENDED PARTICIPATION IN GENERAL MULTILATERAL
TREATIES CONCLUDED UNDER THE AUSPICES OF THE LEAGUE OF NATIONS,

- THE FIRST REFORT (DOC. A/360} AND CORR.2) SUBHITS FOR THE APPROVAL OF
THE GENERAL ASSEHBLY A RESOLUTION, UHICH, IN PART, RECOﬁFENDa THAT THE.
LAY COHBISSION COMTINUE ITS YORW.

THE ILC REPORT ¢DOC. A/3509) DEALT PRISARILY WITH THE DRAFTING
- OF THE LAY OF TREATIES, OF UHICH THiL FIRST 25 DRAFT ARTICLES UERE
ADOPTEﬂ LAST YEAR BY THE ILC, AT ITS FIFTLENTH SESS5I0Q, HELD LAST

SUMIER, THE COIMIISSION APPROVED A FURTHER 25 DRAFT ARTICLE. THESE
COVER THE INVALIDITY AND TERMINATION OF TREATIES., OTHER SECTIONS
OF THE DOCUPENT REPORT ON THE COMUISSIONS WORK ON STATE RESPONSIBILITY,
SUCCESSION OF STATES AND GOVERMHENTS, SPECIAL LISSIONS, RLLATIONS
BETUEEN STATES AND INTER~GOVERNUENTAL ORGANIZATIONS ﬁND THL OUESTIOM
OF THE LEAGUE OF NATIONS TREATIES., ,

THE RESOLUTION SUBHITTED TC THE GENZRAL ASSEsBLY IN THE SIXTH
CONELITEE REPORT (DOC., A/5602 AND CORR.I)> ON THE SECOHD 1TEl OF '
TODAYS AGENDA UYOULD HAVE THE GLNERAL ASSENSLY EJPOUER ITSELF TO ASSUME
CERTAIN FUNCTIONS OF THE LEAGUE OF NATIONS REGARDING 21 JULT!LATERAL .
TREATIES OF A TECKIICAL AND NON-POLITICAL iATURE. -

THE ASSEHBLY, ACCORDING TO THE RESOLUTION, UOULD OPEN THESE TREATIES,
UHICH HAVE BEEN CLOSED SINCE 1948, FOR ACCESSION IO STATLS OTHERUISE
INELIGISLE TO PARTICIPATE IN THESE GOVERNLENTS. A#ONG THE 21 TREATIES
ARE CINVENTIONS CONCERNING SUCH hATTERS AS COUNTERFLITING, &ARCOTICS
AND gggL HATIONALITY.

s
el

oo
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PAGE 2- PRESS RELEASE“GA/2873 - TAKC | '

THE RESOLUTION UOULD HAVE THE ASSE(LY REQUEST THE SZCRETARY-GENERAL
70 IMVITE, TO BECOLL PARTY TO THE THEATIES, NENSER STATES OF THE UNITED
NATIONS AND THE SPECIALIZED AGENCIES, PARTIES TO THE STATUTE OF THE -
INTERUATIONAL COURT OF JUSTICE, A:D STATES DESIGNATED FOR THIS PURPOSE
BY THE ASSEBLYs THE RESOLUTION ALSO PROVIDES FOR CONSULTATION BETUEEN
TNE SECRETARY~GENERAL AND HEHBER AUD NON-HEMBER STATES UNICH ARE PARTIES
 TO THE TREATIES AS TO UHETHER ANY OF THE TREATIES AREL NO LOWGER IR
FORCE, HAVE BEEN SUPERSEDED BY LATER TREATIES, ARE NO LONGER OF INTEREST
'FOR ACCESSION BY ADDITIONAL STATES, OR azeuxaa ACTION TO ADAPT THEN
TO CONTEHPORARY COMDITIONS.
" FINALLY, THE RESOLUTION YOULD MAVE THE ASSENBLY REQUZST THE
SECRETARY-GENERAL TO REPORT ON THESE LATTERS T0 THE GEMCRAL
ASSEMBLY AT THE HINETEENTH SESSION AND YOULD PLACE AN ITEQ IN THIS -
CONMEXION ON THE 1964 PROVISIONAL AGEHNDA,

TUO AMENDUENTS, DEALING UITH THE QUESTION OF WHICH STATES SHOULD
-agaé§gérmn TO BRCORE PARTY TO THE TREATIES, UERE CIRCULATED THIS
| ¥ L]

AN ANENDUENT BY CEYLON (DOC. A/431) WOULD DELETE RGFERENCES T0
THE STATES TO BE INVITED. THIS UOULD HAVE THE LFFECT OF PROVIDING
ONLY FOR CONSULTATIONS,ITH THE ASSLHBLY ASSUiING THE LEAGUE OF DATIONS
FUNCTIONS UITH REGARD TO THE TREATIES. -

THE SECOND AUDNDHENT, BY CZECHOSLOVAKIA (DOC. A/432), UOULD HAVE
THE SECRETARY=GENERAL IGVITE “ANY STATE" T0 ACCEDE T THE TREATIES,

JA LI54A . 18NOV &3
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" THE ASSEGDLY UAS CALLED TO ORDER AT 10140 Alf. BY THE Pnzsraawr,
CARLOS SOSA RODRIGUEZ (VEMEZUELAJ.

KeSe ZABIGAILO CUKRAINE), THE RAPPORTEUR OF THE SIXTH COi}ITTEE, -
INTRODUCED THE COMMITTEES REPORT ON THE ITEG DEALING UITH THE LAU
COHHIISSIONS REPORT.

THE PRESIDENT SAID THAT, THERE BEING NO SPEAKERS ON THIS I1TEM, THE .
ASSEBLY UOULD VOTE ON THE RESOLUTION.

THE ASSEHBLY THEN ADOPTED THE RESOLUTION -UNANIKOUSLY,

THE PRESIDENT THE{ TURNED TO THE ITEL DEALING UITH HULTILATERAL .
TREATIES. 1R, ZABIGAILO CUKRAINE) INTRODUCED THE REPORT OF THE SIKTH
COHIIITTEE ON THIS SUBJECT. .

" "HE HOTED THAT THE CONMITTEE MAD NOT REACHED UNAULIITY KEGARDING
THE QUESTION OF WHICH STATES SHOULD BE INVITED TO ACCEDE TO THE
TREATIES. SONE REPRESENTATIVES BELIEVED, HE SAID, THAT ALL STATES
SKDULD BE INVITEDs ANY OTHER FORLULA,T SAID, UAS CONSIDERLD
INCONSISTENT UITH THE PRINCIPAL OF UNIVERSALITY AND UAS oxscniuzwnroar.
THE AJORITY, HOVEVER, ADOPTED THE RECORHENDATION IN THE DRAFI

RESOLUT 104, HE SAID.

TAE PRESIDENT SAID THAT, IN THE ABSEHCE OF DISCUSSION 0N THT REPORT
ITSELF, THE ASSEMBLY vOULD TAKE UP THE DRAFT RESOLUTION RLCOJGENDED BY
THE SIXTH COLilITTEE,

E.o DADZIE (GHANA) SAID THAT GHANA UAS ALSO A CO=SPONSUR'OF THE
CEYLONESE AHENDDENT (DOC.A/431}s HE THEN INTRODUCED THE AGEWDUENT.
EXPLIJING THE PURPOSES OF THE RESOLUTION AS A VHOLE,HE REPRESENTATIVE
OF GIANA SAID THAT IT YAS THE VILJ OF THE CO~SPONSORS THAT IT UAS
ILLOGICAL TO PROCEED YITH THE INVITATIONS TO ACCESSION YITHOUT FIRST
DTERGINING THE VALUZ OF THE 21 TRIATIES. _ 000022
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. EeReSeRe GQGHARASJ&&Y ‘CEYL9N>p THE MEXT SPEAKER, SAID HIS DZLEGATION
BELIEVED THE SIXTH COWIITTEE SKOULD CONSIDER AT THE MINCTEENTH SESSION

OF THE QENERAL ASSEWELY THE QUESTION OF AN "ALL STATE™ FORNULA FOR THE
DRAFT RESOLUTION. THIS \AS LIPORTANT, IF THE ASSENBLY wERE TO ACCEPT THE
USIVERSALITY QF INTERUATIONAL LAY, ALL SULTILATERAL TREATIES SHOULD BE
THROWY OPEM TO ALL STATES, AND NOT IHPOSED OR ANY., THEY GHOULD NOT BE
LEFT OPEY ONLY TO ThE SJ-CALLED “CIVILIZED STATES". CEYLON BELIEVED,

- HE SAID, THAT PARAGRAPH 4 OF THE DRAFT RESOLUTION SHQULD BE DELETED

nT THIS TIHE AND CONSIDERED FURTHER NEXT YEAR,

. VRATISLAV PECKOTA (CZECKOSLOVANIA), INTRODUCING THE AuENDﬂENT THAT

UOULD INVITE “ANY STATE" TO ACCEDE T0 THE TREATIES, SAID THAT STRICT

COOFLIANCE YITH NORNS OF .INTERNAT IONAL LAY RSQUZREO FURTHER STUDY OF

THE REATIES. FACTS IN THIS RCOARD HAD NOT BEEN DETER:INED, HE DECLARED.

- THEREFORE, HE SAID, HIS DELEGATION SUPFORTED THE CEYLON AijENDIENT.

AJY EXCLUSION Of STATES FROW PARTICIPATING IN THE TRCATIES, HE VENT
0N, HOULD BE DISCRIMINATORY AND INCONSISTENT WITH I&TERNATIGNAL LAY,
- IT YAS TINE, HE ADDED, FOR THE UNITED {IATIONS TO ADANDOY SUCH FOLICIES,
THUS, HIS DELEGATION FELT IT {'ECEGSARY TC INTRODUCE Al ANZINDUENT,
ANY OTHER FORHULA, HE SAID, UAS POLITICALLY HOTIVATED 10 EKCLQDE
CERTALY! SOCIALIST STATES FRON PARTICIPATION,
' FLATON D. MOROSOV CUSSR). SAID THE ASSE{BLY MUST FIRST DECIOE YHETHER
THE TREATIES CONCERNED UERE STILL IN FORCE., SOHE VERE 40 YEARS OLD,
AND THIS UAS A LONG TIHE FOR TECHNICAL TRLATIES, . CONDITIONS wAY HAVE
CHANGED AND THIS MIGHT HAVE TO OE TAKEY INTO ACCOUAT, HE SalDe
I} THE HEANTINE, NEU STATES HAD APPRARED AMD THEY ULRE CONCLUDING
- TREATIES THESELVES, INCLUDING TECHNICAL TREATIES. THIS ALSO COULD
- INFLUEJCE THE VALUE OF THE OLD LEAGUE OF NATIONS TREATIES, uANY UNITED
" NATIONS TREATIES HAY MAVE: $UPERSEDED CEPTAIN CLAUSES 13 OLD LEAGUE
TREATILS,
Jd3 1250P 18 HOV 63
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THE AMEMDUENT, HE ADDED, DID f30T DELAY ACCESSION TO THE "ONE OR
TUO™ TREATIES ALREADY KNOYH TO BE IN FORCE AND UITH REGARD TO CHICH
" STATES COULD INDICAYTE THEIR INTENTION TO ACCEDE VITHOUT BIVITATION.

- RECALLING THAT A SIkILAR AUENDAENT HAD FAILED ID CARRY 18 THE
COUGITIEE BY ONE VOTE,{iR. DADZIE SAID HE DELIEVED THAT THIS uas DUL
TO LACK OFCLARIFICATION AS TO UHAT THE ANENDUMENT ¢OULD Do CCAUSE
THE AMLIDIIENT YQULD NOT PREVENT ACCESSION, ME HOPED NOY, YITH THAT
CLARIFICATION, THE ASSENBLY UOULD ADOPT THE AHENDGEHT.

A J203P 18 MOV &3 " T : .
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%\ THE SOVIET REPRESENTATIVE SAED THAT Iﬁ FﬁCTg HANY TECHNICAL'TYPE o

O TREATIES CONCLUDED UNDER THE LEAGUC HAD {ORE OR LRESS LOST THEIR :

-,[XGNIFlcﬂﬂﬁta MANY UERE NO LOKGER OF ANY PARTICULAR INTEREST TO STATES.
N{US, THESE TREATIES HUST DE CAREFULLY STUDIED TO FIND OUT HOU HANY YERL
Iﬂ,;LY IN FORCE, HAD NOT BEE& SUPERSEDED, AND STILL qaRE or. .

AZST TO STATES. -
SOVIET DELEGATIO!! CONS]IDERED THAT UNTIL THIS Uﬁ¢ DONE, IT QOULD
DE HASTY 70 DEAL UITH THE NEXT TASK == AN INVITATION TO vrarcs T0 ACCEDE
TO ALE\ LEAGUE TREATIES, MNOU COULD THE ASSEUBLY DECIDE AT THIS STAGE
QN THIS GUESTIO, UNLESS THE SIGHIFECAFGE OF THE TREZATIES UAS FURTHER
STUDIEDY, HE ASKED,
' TO RETAIN PARAGRAPH 4 UOULD CEML THE GENERAL ASSEIBLY vAS STAT!@G
THE TREAKIEQ CONCERIED UERE APPROPRIATE AND DESIRABLE, All) THAT STATIES
 SKOULD AUGCEDE TO THE{1s BUT IT COULD HARDLY DO THIS, YHILE THERE YERE
STRONG FEELINGS THAT UANY OF TMESE TREATIES UERE OBSOLETE OR LVEN
PEXTINCT®.\ PARAGRAPH 4 UAS CONTAARY ‘TO PARAGRAPH 3 AMD THUS SHOULD
-ggAﬁgLETED\ 5 PROPOSEB IN THE ALEMDHENT SUBHITTED Y CEYLOQY AND
t © Wb
' HRe MQRGKGV SAID NEY STATES SHOULD TE GIVEN THL CHAICC TO EXPRESS
a OPINIOY QN‘THE OLD LEAGUE TREATILES YKICH UENE FORMULATED BIFORE
- THOSE STATES ggHIEVED INDEPENDENCE, STUDY OF THE TRLATIES, HE

CONSIDERED, WEZKT LEAD TO REVISIONS TO THESN TO TAKE ACCOU@T OF
CHANGES THAT HAD TAKEN PLACE OVER THE YEARS,

T0 THROU THE: TREATIES OPEN TO ACCLSSION AT THIS S?&GE YOULD OHLY
CAUSE CO/IPLICATJONS SINCE tIANY OUTATES UOULD PRODBABLY HAVE STRONG
RESERVATIONS ABGUT SOHE OF THE TREATIES. UHY BE HASTY ABOUT TAKING
A DECISION THAT fJOULD HAVE HD PRACTICAL SIGBIFICANCE? ME.ASKED.

- IT UAS BETTER TO) UAIT FOR THE bEGRETARY°GEMERALS RE?OHT ON THE UQTTER
TO THE NINETELNTH SESSION.
AunfngSQVIEX . DELEGAT 10N, HE Sﬁng YOULD VOTE FOR. THE CuYLGN*GHANA

JB 126?‘ 18 ﬁbv 64 , _ ',. . o
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HR. LOROZYV.SAID THAT IF THIS AHENDIENT YERE saraarsa, THE
QUESTION OF UNIVERSALITY OF TREATIES VOULD ARISE. ALL STHATES HAD
THE INHERENT RIQGNT TO PARTICIPAIL I8 GULTILATERAL TREATIES, HE
DECLARED,AND TMIS RIGHT COULD NOT BE LIATED. ATTEHPTS AT LINITATION
' YERE DISCRIMINATORY: AND COMTRAVENED THE PRINCIPLE OF UNIVZRSALITY.
THE SVEREICN EQUALITY OF STATES UAS & BASIC FOUNDATION OF - -
INTERNATIONAL LAY, SAID fiR. THOROZOV, AND COULD NOT BE DENIED.

BY “£9PﬁlﬁrlCTED“ FORMULATIONS SOIL DELEGATIONS SOUETINES TRIED
T0 GIVE AN APFEARANCE OF LEGALITY TO DISCRININATORY PROPQSALS, - HE
CONTINUED. FOR INSTANCE, LENBERSHIP IN A SPECIALIZED AGENCY OF THE
UMITED NATIONS UAS NOT A CRITERION FOR A STATES PARTICIPATION IN
A MULTILATERAL TREATY.

AS 1T STOOD; PARAGRA 4 UOULD LEAD THAT THE. GENERAL ASSEUBLY COULD
DECIDE TO zuu:;n 'STATES TO ACCEDE TO A TREATY -~ OR DECIDE NOT
TO INVITE IT == PENDING O ITS SYiIPATHY OR ANTIPATHY 10 THE STATES o
SOCIAL OR POLITICAL SYSTEH. DBUT THE GEWERAL ASSEHBLY UAS NOT A “POLIT-
écngngLua“ SAID THE SOVIET REPRESENTATIVE, THAT COULD ACT IN suca A

ANNER. ‘

HR.TOROZOV saxn rn&&ﬁ HAD BEEN OULY A VERY NARROY UAJORITY m
FAVOUR OF PARAGRAPH 4 UHEN IT UAS VOTED O3 IN THE SIXTH -
 COEMITTEE. STATES SHOULD CONSIDER AT THIS STAGE YHETHER THTY THOUGHT
A DISCRIMINATORY PROVISION SHOULD BE INCLUDED IN THE
ASSEMBLYS RESOLUTION 0N THIS SUBJECT. HEC URGED THE DELETION OF
PARAGRAPH 4, OR == INi THE LVENT OF ITS RETENTION == ADOPTION OF
THE AMENDHENT OF GZECHOSLOVAKIA.

ON A HATTER SUCk AS THIS THE ASSEJBLY SHOULD NOT TAKE A ahcxszou
THAT YOULD BE “FOLITICALLY DISPLEASING® TO SCORES OF 3TATES3.

IRe FOROZOV SAID EVEN THOSE STATES THAT OPPOSED THE INVITATION
10 ALL STATES TO ACCEDE T0 THE TREATIES REALIZED THAT ONLY ONE OF THE
TREATIES UAS OF 1EDIATE VALUE.

IF PARAGRAPH 4 YERE RETAINED 18 ITS PRESENT FORU IN IHZ DRAFT .
RESOLUTION, THE SOVICT DELEGATION COULD NOT suppsar TTHE RESOLUTION
It ITS ENTIRETY, GRe DOROZOV DECLARLD.

JU203P 18 KOV 53 o
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STEPHEN e SCRﬁEBEL <uwern STA4TES) SAID WIS DELEGATION STRONGLY
OPPOSED THE CEYLON=GHANA ABLWDNENT, It} EFFECT, HE SAID, 1T VOULD
 POSTPONE UNTIL HEXT YEAR AN ISSUC UHICH HAD BEEN EXTENSIVELY DEBATED
~ THIS YCAR. FURTHERUORE, HE ADDED, IT WOULD BAR CERTALN. STATES FROU .

ADHERING TO THE TREATIES. ONE TREATY ON COUNTERFEITING UAS NEEDED 1ov,
HE 841D OTHERS, TOO, HIGHT BL REOQUIRED.

CONTINUING, HE SAID THAT THERE YAS "VIRTUALLY NO CHAJCE® THAT THE
ISSUES REGARDING THAT “ALL STATES® FORMULA COULD BE RESOLVED. . HE
ASKED IF THE ASSEHBLY BELIEVED THAT SUCH DISPUTES AS THOSE REGARDING .
THE STATUS OF THE ENTITIES OF NORTH XOREA, NORTH VIET=RNAH, OR LATIVA,
| gérguanxa OR ESTONIA, AND OTHERS UOULD BE RESOLVED DURING THE CoMING
YEAR. . 4
- ras\sﬁzswxom OF THE raxarzzs, % SAID, HAD BEEN comsxntasn I8N THE .
PAST TUO 'SESSIONS OF THE GENERAL ASSENBLY. IT YAS THIE TO RESOLVE
THIS ITEQ BY ADOPTING THE DRAFT. o
| TURNING TO THE CZECHOSLOVAK ANEADNENT, WR. SCHUEBLL SAID HIS
- °§§§%§§§% .GPPOSED IT EVEN MORE STRONGLY THAN THE CEYLON-GHANA
& HENT N

THE assﬁuaLY, HE sazn HAD NEVER ADOPTED THE "ALL STATES”

FOR{ULA AND SKOULD, NOT DO SO TODAY. SUCH A FORMULA UAS HOT YORNABLE.

_puarucansnna THE SECRETARY~GENERAL COULD NOT PASS 0N THE STATES OF

- EAST GERIIANY OR ESTONIA,; AS TO UHETHER 07 MOT THEY VERE STATES,

/ nznazas OF THE GENERAL ASSEUBLY DID HOT RECOGNIZE UNRECOGNIZED ENTITIES
AS STATES, HE SAID., UHY SHOULD IT MAVE TO ENTER INTO TREATY aﬁLarlcms

WITH THESE ENTITIES? HE ASKED,

THE REPRESENTATIVE OF THE UNITED STATES JENT oM 10 SAY THAT THE
[10SCOY TREATY YAS NOT, CONTRARY TO THE VIEUYS OF SO4E DELLGATIONS, A
 PRECEDENT FOR\THE "ALL STATES® FOR:HULA. IT MAD BEE! HLCESSARY TO HAVE -
* THREE DEFDSIT&RIES FOR THE TREATIES, THE SECRETARY-GENZRAL, HE SAID,

YAS ONLY W SINGLE DEFOSITORY. HEITHER UERE THE GENERAL ASSEABLYS
CALLS FOR'\ALL STAIES CO=OPERATION =~ AS I THE RESOLUTIUN 0 THE
CONGO ~~ PRECEDENTS FOR THE ™ALL STATLS® FORNULA. - THESE RESOLUTIONS
HAD NOT INVITED' THE DEPOSIT OF LEGAL INSTRUMENTS, HE SAID.

THE FORWULA IN THE DRAFT RESOLUTION BEFORE THi GENLRAL ASSE1BLY,

HE YENT ON, REPRESENTED O CONPROUISE, AS HAD DEEN ADOPTLD AT THE
VIENNA co»rzﬁhmea on GONSULAR AID DIPLOIATIC RELarxous.
J3 216? 18 NQ\I . _ ‘ ' . 000027
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ROBERTO! HERRERA (GUATEHMALA) SAID KIS DELEGATION AGREED UITH THE
UNITED STATES REASONS FOR OPPOSING THE TUO ANENDIENTS, |
HIS DELEGATION, HE SAID, HAD ASKED THE LEGAL COUNSEL I THE
SIXTH COMSITTEE VHETHER THE SLCRETARY-GEWERAL COULD LECIDE UMICH ENTITIES
UERE OR WERE NOT STATES, IF THE PROFOSAL BY GZECHOSLOVAKIA UAS ADOPTLD,
'KE_RREGUESTED THE FRESIDENT TO ASK THE SAGE QUESTION OF THE |
SECRETARY~GENERAL . |
THE SECRETARY-GENERAL THEN (ADS A STATEHENT IN REPLY TO THE REPRESEN=
 TATIVE OF GUATEWALA, -
" U THANT 'SAID THAT UHEN AN INSTRUNENT OF ACCESSION UAS DEPOSITED
UITH THE SECRETARY-GENERAL, HE HAD CERTALY OUTIES TO PERFOR: IN
COMNSEQUENCE == HE HAD, FOR INSTAWCE, TO ASCERTAIN THAT IT Z¢ANATED FROIl
AN AUTHORITY ENTITLED TO DECOSL A PARTY TO THE TRUATY CONCERNED. IF
THIS UAS THE GASE, TME INSTRUIENT (UST BE BROUGHT TQ THE HOTICE OF
ALL INTERESTED STATES.
HOUEVER, THERE .UERE CCRTAIN AREAS IN THE YORLD UNOST STATUS UAS NOT
CLEAR. - 1F HE RECCIVED AN INSTRUMENT OF ACCESSION FROM AJY SUCH AREA,
HE tOULD BE PLACED 19 CERTAIN DIFFICULTIES, UNLESS THZ UCNERAL ASSEIDLY
GAVE HId SOME EXPLICIT DIRECTIONS O THE AREAS COHING UITHLS THE “ALL
STATE® FORLULA, IF THAT FORMULA UERE PART OF A RESOLUTIOH, 053 PROFOSED
BY CZECHOSLOVAKIA IN ITS AIENDMENT. |
| AS SECRETARY-GLHRAL, HE YOULD NOT YISH TO DETERMING SUCK A HIGHLY
POLITICAL GUESTIONAS 10 UHICH AREAS, UHOSE STATUS UAS UNCLEAR, CAUE
UITHIN THE CONTEXT OF SUCH A FORIULA. SUCH A DECISION UAS OUTSIDE
HIS COWPETENCE, U THANT CONT RIUEDs
\_IF THL 9LL_STATE" FORWULA YAS ADOPTED IN THIS RESOLUTION, iE HOULD
BE ABLE TO INPLEMENT IT OiLY IF THE ASSENBLY PROVIDED HIU WITH
 ®4 CONMPLETZ LIST® OF THE STATES COUIIG ULTHIN THE NEANING OF THC FORIULA,
:R THAN THOSE HEIBERS OF THE UNITED UATIONS OR THE SPECIALIZED AGENCIES
OR PARTIES [TO THE STATUTE OF THE INTERWATIONAL COUT OF JUSTICE 100028
Jq:24ap 18 OV 63 | | -
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o *13 KENMETH BALLEY (AUSTRALIA) SAIQ HIS DELEG&:IOA YOULD

OPPOSE THE ALENDNEUT OF CEYLON AND GHAWA. _ '

HE SALD INVITATIONS TO ACCEDE TO CERTAIN Inhﬁzxts COULD JELL BE
SENT AT ONCEs IN OTHER CASES THEY HIGHT HAVE TO AUAlT Tl SECRETARY~
GENERALS CONSULTATIONS ON THE UTILITY OF THE TREATIES, HIO DLLEGATION
HAD FOUR REASONS FOR OPPROSING THE AMENDHET OF CEYLOH O GNAUA.

FIRST, OPLRATIVE PARAGRAPH 4 VAS A CAREFULLY CONSIDERED, IHFORTANT
AND INTEGCRAL PART OF AN INTRICATE HMETHOD OF DEALING UITH A HIGHLY
 PROFESSIONAL UATTER, AND HAD BEEX ADOPTED BY THE SIXTH COGUITIEE
0d ITS LAST VOTE UITHOUT DISSENT.

SECOND, THE PARACRAPH HAS BEEN ADOPIED QFTER A. "LENGTHY, ?RANK
AND FOOB“ DEBATZ ON A QUESTION TF PRINCIFLE, HE SAID “SUPPRESSION®
OF PARAGRAPH 4 UAS BEING 'SOUGHT THIS YEAR IN THE HOPE THAT A DIFFERENT
RESULT (1IGHT DL ACCOUFLISHED IN 1964. AUSTRALIA UAS PREPARED TO DISCUSS
THE "ALYL STAIE” FORMULA, WHEHEVER IT UAS NECESSARY, BUT IT COULD SEE
N0 ADVANTAGE Il UANING A FURTHER DEBATE UECESSARY Iﬁ 1964, VHEN THE MATTER
HAD JUST BELR DISCUSSED IM DETAIL AT THIS SESSIOU. FJURTHERIORE, IF :
THE ASSENBLY DECIDED IN 1964 THAT STATES OUTSIDE THE UNITED NATIONS
FARILY SYOULD BE INVITED TO ACCEDE TO THE TREATIES
gggggggggg 1T couwLl DO SO BY A SIHMPLE RESOLUTION DESXGN&TXRG THE STATES

b °

THIRD, IT WAS AIQE FOR ACTION 0V ON THE LATTER IﬁVGLVED  §4
PARAGRAPH 40. THIS UAS NOT A (ATTER OF "RUSHING “ANYTHXNG, SI&CE
TREATIES UHICH VZRE [OT REZADY TO BL THROUN OFuN IZED WOT 8E. TRERE
UERE THYO LEAGUZ TREATIES DEALING UITH THE SUPPRESSIDN OF COUNTERFEITING
THAT UBRE READY FOR ACCESS1ON DY NEU STATES, SALD SIR KERNETHe

FOURTH, SAID THE REPRESEMTATIVE OF AUSIRALIA, PARAGRAPH 4 GREY
ouT OF THE EARLIER PARAGRAPHS OF THE RESOLUTION, THERE UAS URGENT
REASOM HOR ACTION MOU, HE SALD. HQU&VﬁR THIS UAS (0T THE POINT. THE
GEﬂER&L ASSELBLY, HE SAID, SHOULD 0% HAHE TO JUSTIFY ACTION ON THE
BROWIDS OF URGEﬁCYo Tntﬁﬁ vAS [0 REASSW 10 FQSTPQJ" ACTION AS THE
UATTER HAD DEEN SUFFICIENTLY GL&RLFIEQa :

JN250? 18 NQV 65 -
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B AS TO THE CZLCHDSLOVAK AUEUDIENT, SIR KENNETH SAID HIS DELEBATION
YOULD VOTE AGAINST 1T, . THE OUESTION BEFORE THE GENERAL ASSEHDLY,

TE SAID, UAS YNETHER THE SECRETARY-GENERAL SHOULD SE AUTHORIZED

TO LIVITE "ALL STATES" QR STATES It THE “UNITED NATIONS FAUILY®,

- AND OTHER STATES DESIGHATED BY THE ODMERAL ASSEHBLY. THE TEXT OF THE

RESOLUTION, HE SA1D, ALREADY REPRESENTED A COHPROSISE.

THE PROCEDURE ADOPTLED IN THE RESOLUTION, HE SZ1D, ¢AS EXACTLY IN
ACCORD VITH UNITED NATIONS PRACTICE., FURTHER(IORE, HE URGED ADOPTION
OF THE RESQLUTION AS IT STOO0D.BECAUSE IT UOWLD NOT DE PROPLR FOR.THE
SECRETARY-GLENERAL TO DECIDE WHICH EXTITIES UERE STATES. HE UOULD HAVE
T0 SUBUIT THE UIATTER TO THE GENLRAL ASSENBLY. THUSy IT JOULD KAVE THE
fﬁ?ﬁ EFFECT OF THE ”V!EHNA FORIWULA™ CONATINED 1IN xﬁﬁ RESOLBTIQ&p HE

THE SECRETARY~G£HERAL HS RiCALLED, HAD JUST STATED THaT THE QUESTION ¥
'CONCERNING THE STATES HTE SHQULD LIVITE UAS BEYOUD KIS COUPLTENCE, :
' THE CHOICE, HE SAlD, UAS BETUEEN A CONSTITUTIONAL AND NO#‘CQJSTIYUQ
TIONAL ﬁETHQD OF ARRIVILIG AT THRE SAUE RESULT,

. THE VIENNA FOR:ULA IN OPERATIVE PARAGRAPH 4 SHOULD, TR&RMPQRE,
BE RETAINCD, HE SAID.

IR DADZIE CGHANA), SPEAKING 0.} A POINT OF ORDER, SAID IT WAS NOT
TRUST BEETUDTREEIESENTATIVE OF AUSTRALIA #AD LiPLIED
- THE SIXTH CONUGITTEE ON PARAGRAPH 4, O} THE QUESTION OF APPLICATION OF
THE "VIENNA FORNMULA (DOC. A/5602, PARABRAPH 244D)) UaS THE SAHE
N A PROPOSAL TO DELETE THAT PARAGRAPH. A UAJORITY OF STATES UAS
NOT OPPOSED TO THE CUESTION INVOLVED IN THC PRINCIPLL OF UNIVERSALTIY.

tiRe DADZIE ASKED HEMBERS NOT BE BR "#ISLAID™ BY THE STATENMENT GADE
BY THE REPRESENTATIVE OF AUSTRALIA. : : :
Ja 32dP 1810V &3
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. SIR KENNETHM BAILEY OF AUSTRALIA, REPLYING IO THE REPRESEUTATIVE
OF GHANA, SAID THAT HE HAD 0 INTEMTION OF SISLEADING THE OEMERAL
ASSENBLYe THE FOUNDATION OF HIS STATEMENT COULD BE FOUND 04 PAGE 1t OF
THE RAPFORTEURS REPORT. RECALLING THE PROCEDURE THAT OCCURRED IN
THE SIATH COMNITTEE ON THE DAY OF THE VOTE, THE REPRESENTATIVE OF
AUSTRALIA SAID THE REPORT SPOKE FOR ITSELF.
: ENDRE USTOR (HUNGARY) SAID THAT THE CLYLON AHENDILNT HAD SEEN DEFEATED
BY OMLY ONE VOTE N IN THE COLUITTEE. FURTHERIORE, IT HAD BLEN SUPPORTED
BY AFRICAR AND aslay ”T&?ES; FOR UHICH THE OPENING OF THE TREATIES
HAS DESIGNED.
RIS DELEGATION HOFEBg HE $ﬁIDg THEAT THE AGENDUENT vOULD uE ﬁBQPTtDu .
Xgﬁgg%gé IF IT UERE ¥0T, KIS DELEGATION UGULD SUPPORT THL CZECH03LOVQK
' To
~ THE PRINCIPLE OF EQUALITY OF STATES REQUIRED THAT NO GROUP OF
STATES HAD THE RIGMT TO BAR OTHMER STATES FROJ PARTICIPATION IN THE
TREATIES., PARAGRAPH 4 ANOWITED 70 DISCRININATION, UHICH COULD NOT BE
TOLERATED AMONG STATES QN THE BASIS QF THEIR SOCIAL AllD ZCOHONIIC
. ORDER, SUCH DISCRIUIINATION HAD TO BL ERADICATED; HE SAlD.
~ THE CHARTER OF THE UNITED RATIONG DID MOT LI&IT THE ALOUNT OF
EoUALITY, HE DECLARED,
1T UAS IHEVITARLE, HE Sthg THAT DISCRIGINATORY CL&UQES oF
THIS KIND HOULD BE ELLIINATED FROL PRACTICES 11} THE NITED HATIDNS,
REFERRING TO THE SECRETARY-GENERALS STATEUENT TODAY, TI: :
REPRESENTATIVE OF HUNOANY SAID THAT ADOPFTINU THE ™ALL STAT&S” FORNULA
UOULD I'ERELY PLACE THESE TREATIES ON AN EAL FOOTING JITH OTHER '
EXISTING TREATIES, CQNGLUDED Uﬁﬁl..ﬁ THE LE&G‘JE OF '
BATIONS, -
JHN3S0P 18 NOV &3
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PHRILLIPE {IONOD (FRAﬁCE) SAID HIS DCLLGATIQ& ﬁbﬁlﬁ vo:x FOR THE
ARSOLUTION AS IT STOOD.

THE CEYLON ALEUDHENT, HE SAalD, SOLVED NOTKING« IT iER£L? DEFERRED
THE AUESTION UNTIL MEXT YEAR, Uﬂﬁﬂ THE GEﬁER&L ASSLIBLY ﬁGBLD BE FRCED
YITH THE SAIL PROBLEH.

I} ADOPTING THE RESOLUTION NO EISCRELIQﬂTGRY ACT UOULD BE CONMUITTED.
THE CZECHOSLOVAK ANMENDHENT ©OULD RECUIRE THE SECRITARY~GENERAL TQ GO
BECOUD HIS COHPETENCE. THE SECRUTARY-GCUERAL HILSELF, HE CAID, RAS
SEOUN THE DIFFICULTIES UITH UHICH HE ¢OULD BE FACED. -

THE STATEHENT OF THE REPRESENTATIVE OF HUNGERY {OULD CONVIUCE HO ONE,
THE REPRESEYTATIVE OF FRANCE DECLARED.

HIS DELEGATION APFROVED THE 3383+ 094,7)=7 UHICN ¥ KIS ViiY,

YAS A “COuroi SENSE” FORIULA. THIS uas THE OﬁLY &DQIHIS?RATIVuLY AND
JURIDICALLY REALISTIC FORMULA, HE STATED. IT unS NOT DEFINITIVE AND DID
£07 CLOSE THE DOOR TO ANY STATE., THE CZECHOSLOVAK AGENDHENT VAS
FOLITICALLY DANBEROUS, UHILE THE GEYLOM PROFOSAL DID (OTHING BUT POST-
FONE THE HATTERe

THE “VIRINA FORHULA®, It WIS VIE@ UAS A “DEEOBHATIC 30LUTION™g HE
$A10. 1T UAS THE ONLY OVE COﬁPﬁTIBLﬁ UITH THe SPIRIT OF THE 21 TRERTIES»
THERE HAD BEEZ NO CLAUSE I¥ THE TREATILS LWITING ALL STATES,

-~ CONCLUDIRG, (IR, LONOD SAID THAT THE ARGUILITS PRESENTED SHOUED THAT

THE TEXT OF TIHE BRAFT RESOLUTION UAS THE OULY ACCEPTASLE {EANS, MHE
AFFRALLDHEC BOEIODSENDLUALD, ADDBEDTRIOLECINOTIDIRADICTLONCOF 230 TROBIKEDAL
IBSUE, YHICH HAD TO BE CONSIDERED QNDER OUTHER CIRCUUSTANCES.

J8 340? i NOH 63
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BIITED NAIIQﬁsg ﬁoYev - o

TRALAN IONASCU (RO{lAMIA); CROUAMIAY, THE NEXT SPEAKER, SAID TME
TREATILS CONCERNED YERE OF A LIIVERSAL HATURE AND SKIULD oE OPEH TO
ACCESSICN BY ALL STATES UITHOUT DISCRININATIO. == PARTICULARLY SINCE
THEY YERE NOT POLITICAL, CUT TECKIICAL TREATIES. o
: THIS OPINION HAD BEEI SUPPORTED IM SUCH A NON-POLITICAL RODY AS

THE INTERNATIONAL LAY COUIISSION, HE ADDED. PRINCIPLES SUCH AS THE
- SDVERELIGN EGQUALITY OF STATES .UST BE RESFICTED, ROUANIA CONSIDERED,

. K VIEY OF THEIR IRFORTANCE I INTERNATIONAL LAU, ‘
- AS FOR THE ARGUIERT THAT ACCESSION TO THE TREATIES BY CERTAIN STATES
UOULD BE “ACIT RECOGNITION™ OF THOSE STATES, HE SAID THIS ARSUIENT -
HAD BEEN REJECTED Il THE PAST AMD UAS IRRELEVANT, H13 DELLGATION
SUPFORTLED THE ANENDHENT OF CZECHOSLOVAKIA, AND ALSD HAD [0 OBJECTION *
TO THC FORAULA FROFOSED BY CEYLOND AND GMANA. IF THE CZECHOSLOVAK :
CREUDHENT UYERE REJECTED, APPROVAL QF THE OTMER ALENDRLIT UAS THE ONLY
ACT IOl THE ASSE(IBLY COULD RIGHILY TAKE. o R
LoBo FRANCIS (JANAICA) BECALLED THAT THE REPRLSENTATIVI OF THE SOVIET
1100} HAD NOTED THAT THD CEYLON ALENDIIENT HAD POT CAARIED THE COMIITTEE
BY ONLY ONE VOTE. BUT, HE SAID, THE ASGEIBLY HAD TO PRICIED ON THE
BASIS OF THE UAJORITY WILL, HE UONDERED YHAT THE SOVIET AEPRESEHNTATIVE
YOULD HAVE SALD HAD THERE BEEN A LARGER HAJORITY VOIE ASALNST THE
ALENDUENT. HE SAID THE ARGUIENTS 1IN FAVOUR OF THE TU0 ALZHDLENTS
UVERE “DIRECTED AT DEFEATING THE DRAFT RESOLUTION®, AUT Han ACTUALLY
STRENQTHENED THE CASE FOR ITS SURVIVAL, '
_HE SAID DELETIQC OF OPERATIVE PARANGRAPK 4 UOULD LEAVE OPZRATIVE
PARAGRAPH 2 “HEANINZLESS AT THIS STAGE®. ONCE HACHINERY UAS
CSTADLLISHED FOR ACCLSSI0N DY STATES «~= AS IN PARAGRAPH | OF THE
RESOLUTION -=AND OHCE THE CONSENT OF SICUATORISS UAS QUILINED =
AS IN PARACRAPH 2 ~- THERE UAS NO REAS3H TO HALT THE PROCIZCS oY RELOVING
PARASRAPH 4. - | .
@ 0
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" TURNING TO EME "ALL STATES® FORUULA, GR. PRANCIS SAID THE sxeaxﬁxcancz
OF THE 1:0SCOY TREATY IN THIS CONTEXT SHOULD NOT BL OVER~.30£ASIZED.
THAY TREATY HAD NOT CHANGCDD THE DIFLOUATIC SITUATION IN SOLi AREAS

- OF THE YORLD, 10T HAD IT CHANGED THi DIPLOHATIC sxxaarxea AS BETYEEN
SEVERAL COUNTRIES.
-~ THE TREATY, HE ADDED% HAD RECEIVED “THE UBOUALIFIED aaﬁuvcxarxaw oF
OVER 600 &ILLION PEOFLE®, AND SURELY THIS HAD SERIOUSLY AFFECTED THE
FRACTICAL (IIVERSALITY cr THE TREATY 4D ®THE PEACZ OF wIND OF THE
UAJORITY OF PERSONS HERE,

ERe FRANCIS ASKED GHY THE ASSENALY SHOULD ESPOUST UWIVERSALITY IN
RELATIVELY WIIPORTANT UATTERS FOR THE BEWEFIT OF THOSE UHO HAD
RENOUNCED UNIVERSALITY I A [UCH (:DRE SERIOUS HATTER.

TO ACCEPT THE “ALL STATES™ FORNULA JOULD HEAN A CERTALY DEGREE
07 RECOGNITION OF SONHE STATES BY OTHERS, JHICH YOULD NOT OTHERUISE
HAVE READILY RECOGNIZED TKE3 AND YOULD PROBABLY LVENTUALLY INVOLVE
THEIR “CRELCPING INTO THE UNITED HATIONS THROUGH THE SIDE DOOK®.

THE “ALL STAIES® FORHULA UAS GENERALLY GOO0D, BUT IT IGNORED
DIPLOGATIC REALITIES,

THE REPRESENTATIVE OF JALAICA SAID THAT UNDER THE DRAFT RLSOLUTION
THE UNITED NATIONS UOULD REUAIN FREE T0 IIVITE STATES OTHER THAH THOSE
LEMTIONED IN PARAGRAPH 4. HE URGED THAT THE INTCRESTS OF THE LATTER
STATES 10T BE SACRIFICED FOR “THE ILLUSORY INTERESTS® OF A FTde f

JesialCa VOULD VOTE AGAINST DOTH ANEHDIUENTS.

THC PRESIDENT SAID THERE VERE STILL SXX SPCAKERS 0! HIS LIST ==
§§?f§§ COLIVIA, NICARAGUA, ALBANIA, ALGEZRIA AND THE USSR (RIGHT OF

¥ *
THZ GEETING ADJOURNED AT 132% Polle THE ASSEHBLY WILL UiEET AGAIN AT
CECOT Polio TODAY. o :
(END OF TAKE 12 AND PRESS RELEZASE GAS2873)
Ja 330P 13 NOV 63
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TO EXTERNAL 1881 /6P IMMED

INFO LDN WASHDC EMBPARIS NATOPARIS GENEVA
REF OURTEL 1607 OCT28

{8TH UNGA:PLENARY:6TH CTTEE ITEM RE EXTEND PARTICIPATION IN LEAGUE
TREATIES o

(FOR LEGAL DIV(COPITHORNE),THIS ITEM ALONG WITH UNCONTROVERSIAL

IST 6TH CTTEE ITEM RE ILC REPORT COMING UP IN PLENARY MORNING OF

MON NOV18.CONTEST BETWEEN QUOTE ALL STATES UNQUOTE VERSUS QUOTE
MBMER STATES UNQUOTE FORMULA WILL BE REOPENED.CEYLON HAS NOW
INTRODUCED WITH VIEW TO DEFERRING PROBLEM FORMAL AMENDMENT TO DELETE
OP 4TH PARA OF RESLN ENBODYING MEMBER STATES FORMULA.ALL STATES
FORMULA 1S MOVED THIS TIME BY CZECHOSLOVAKIA.

2.ACTIVE CANVASSING HAS BEEN GOING ON AMONG ALL GROUPS IN ANTICIP-
ATION OF THIS SHOWDOWN.RESULTS OF LATTER WILL INFLUENCE RESULTS

OF SHOWDOWN ON ITEM 3:FRIENDLY RELATIONS WHICH IS ANTICIPATED IN
6TH CTTEE AFTERNOON OF SANE DAY.MORE ABOUT LATTER IN GUR FOLLOWING
TEL FOR BEESLEY. | |

REGISTRY

3.UNLESS YOU INSTRUCT OTHERUISE WE WILL VOTE nS IN CTTEE BUT TaAKE
NO RPT NO ACTIVE PART IN DISCUSSION IN WHICH OF COURSE. SOVIET BLOC
VILL POSE AS CHAMPIONS OF QUOTE UNIVERSAL INTERNATIONAL Lav UNQUOTE
AS AGAINST RESTRICTIVE WESTERN CONCEPTS.

es T Y
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TO EXTERNAL 1614 PRIORITY | :

INFO WASHDC LDN EMBPARIS NATOPARIS UVESCOPARIS DISARMDELGVE -
BAG MOSCOW WARSAW PRAGUE DE LDN ‘

REF YOURTEL L165 ocT21

18TH UNGA:6TH CTTEE: ITEM. 23 EXTENDED PARTICIPATION IN LEAGUE
TREATIES | '

DEBATE ON THE ITEM ENDED YESTERDAY WITH ADOPTION OF TEXT OF S-
POVER DRAFT RESLN QUOTED IN OURTEL 1508 0CT18 uITH A MINOR AMENDMENT
BY POLAND AND INSERTION IN 4TH PARA OF VIENNA. L MEMBER STATES
FORMULA.VOTE ON WHOLE RESLN WAS 69(CDA)-0-22. |

2.POLISH AMENDMENT OF A TECHNICAL NATURE COMPLETES PARA3(C) IN
PROVIDING THAT SECGEN WILL CONSULT'NOT‘RPT Nbr ONLY'wITH'QUOTE
STATES REFERRED TO IN SUBPARAS(A)ANDCB)UNQUOTE BUT 'ALSO QUOTE WITH
'UN ORGANS AND SPECIALIZED AGENCIES CONCERNED UNQUOTE.

3.0NLY REAL DIFFICULTY WHICH DELAYED COMPLETION OF THIS ITEM BY
ONE WEEK AROSE OVER ISSUE OF ALL STATES VERSUS MEMBER STATES
FORMULAS. SOVIET DEL TO START. wzrn MADE STRONG BID- FOR INCLUSION.
'or FIRST FORMULA THEN SUGGESTED POSTPONEMENT ' OF. DECISION ON THIS i
POINT UNTIL NEXT SESSIONCIN LIGHT OF RESULT OF 0CT21 VOTE IN |
'FLENARY OF 47- 41-12 AGAINST ADMISSION OF CHINAY.BY THAT TINE

R

HOWEVER MATTER HAD DEVELOPED INTO A PRESTIGE ISSUE AND IT wAS TOO
LATE TO STOP IT FROM PROVOKING DEBATE WITH POLITICAL OVERTONES.

4.AS A RESULT CTTEE VOTED TODAY ON FOUR RESLNS ON FIRST TWO OF
WHICH ROLL -CALL VOTE WAS TAKEN AT REQUEST OF USSR DEL.FIRST VOTE
ON CEYLOW MOVE T0 POSTPONE DECISION TO NEXT YEAR WAS CLOSEST
MOTION LOSING BY 39-40(CDA) - 12 ON SECOND ‘ROLL - CALL VOTE 5- POWER
(GHANA INDONESIA MALT MOROCCO NIGERIA)PROPQSAL FOR INSERTION OF o ;
ALL STATE FORMULA WAS DEFEATED’E;wSS 4z€ggi> ;52 | '
5.CTTEE THEN ADOPTED VIENNA FORMULA INTRODUCED BY JAWAICA(IN v r
FAVOUR OF WHICH SHORTER UN FORMULA HAD BEEN-WITHDRAWN BY ITS | '

S o o - o o | 000036 |
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SPONSORS) BY VOTE OF 57¢CDA)~12-14.FURTHER VOTE ‘ON FOURTH PARA OF
MAIN RESLN AS NOW INCLUDING VIENNA FORMULA WAS TAKEN AT INSISTENCE
OF USSR DEL WITH RESULT OF 63(CDAY-10-15.

6. IN vor:ne LA GROUP(WITH SEVERAL ABSENTEES)STOOD AGAINST POST-
PONEMENT AND FOR VIENNA FORMULA EXCEPT FOR MEXICAN ABSTEN TI ON,
FRENCH- AFRICAN VOTE WAS SPLIT WHILE ENGLISH-SPEAKING AFRICAN
COUNTRIES AND 'oup VOTED GENERALLY IN FAVOUR OF ALL STATES |
FORMULA.ADVOCATES OF LATTER MADE GREAT USE OF ILC DECISION ON |

T T T

RTICLE 8 OF DRAF‘T LAW OF TREATIES AND OF SO0-CALLED PRINCIPLE OF

UNIVERQALITY.' _
7.un LEGAL COUNSEL HAD TO TAKE STAND TWICE DURING DEBATE TO STATE

THAT SECGEN COULD NOT RPT NOT OPERATE ON BASIS OF ALL STATES

FORMULA, EFFECTIVE LAST MINUTE STATEMECT BY FRENCH DEL( MONOD) DID
MUCH. TO 'DISPEL IMPRESSION GENERATED BY SOVIET WEEK-LONG PRESSURE
AND TACTICS THAT CTTEE WAS BEING CALLED UPON TO TAKE A MOMENTOUS

' POLITICAL DECISION,
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PRESS RELEASE GA/L/1022 ‘ ,*ifﬁz
EIGHTEENTH GENERAL ASSEMBLY - SIXTH COMMITTEE, 801ST MEETING (AM)
UNITED NATIONS, NoY. ST

LEGAL COMHITTEE ADOPTS RESOLUTION ON ENPOYERING ASSEHBLY
%g A?%UME SOHE LEAGUE OF NATIONS FUNUTTUNS ON HULTILATERAL
EATIES -

THE SIXKTH (LEGAL) COMMITTEE THIS (IORNING ADOPTED A RESOLyTION™™
YHICH WOULD HAVE THE GENERAL ASSEHBLY EMPOWER ITSELF TO ASSUME CERTAIN
FUNCTIONS OF THE LEAGUE OF NATIONS AND OPEN TO NEy STATES 21 MULTILATERAL
TREATIES, CLOSED SINCE 1946. THE VOTE vAS €9 IN FAVOUR, WONE AGAINST,
YITH 22 ASSTENTIONS. _

- IN ADOPTING THIS RESOLUTION, THE COHMMITTEE ACCEPTED THE JAMAICAN
AMENDHENT (DOC. A/C.6/L.536) DEALING WITH THE QUESTION OF WHICH NEy
STATES SHOULD BE INVITED TO ACCEDE TO THE TREATIES. IT wOUuLD HAVE THE
SECRETARY-GENERAL INVITE MEMBERS OF THE UNITED NATIONS, AND OF THE
SPECIALIZED AGENCIES, PARTIES TO THE STATUTE OF THE INTERNATIONAL COyURT
OF JUSTICE (ICJ) AND STATES "DESIGNATED FOR THIS PURPOSE BY THE GENERAL ..
ASSENMBLY". | ’ _ : '

THE VOTE ON THIS AMEND#ENT wAS 57 IN FAVOUR TO 12 AGAINST, wITH
14 ABSTENTIONS., AMONG THE 21 TREATIES ARE INTERNATIONAL AGRLEMENTS
CONCERNING SUCH MATTERS AS COUNTERFEITING, NARCOTICS AND DyAL NATION=

ALITY (DOC. A/C.6/L,498). : _
THE AMENDMENT, SPONSORED BY JAllAICA, COLOMBIA AND CONGO (LEOPOLDVILLE),
yAS PLACED BEFORE THE COMUITTEE LAST FRIDAY AS A “COHPROLISE®™ SOLyTIONM
TO THE PROBLEM OF UHICH STATES SKOULD BE INVITED TO ACCEDE TO THE
TREATIES. : ' '
THE SPONSORS.OF THE RESOLUTION ~- AUSTRALIA, GHANA, GREECE, GUATE{ALa,
INDONESIA; MALI, MOROCCO, NIGERIA AND PAKISTAN -~
HAD BEEH UNABLE TO REACH AGREEWENT ON THIS MATTER, ACCORDING TO A
FOOT~-NOTE TO THEIR DRAFT.
IN THIS REGARD, ONE OF TyO EARLIER AHENDMENTS yaS wITHDRAYN BEFORE /

UNT

TODAYS VOTE, THE FIRST (DOC. A/C.6/L.533/CORR.1 AND 23, SPONSORED BY

GHANA, INDONESIA, {IALI, iiGROCCO AND NIGERIA, WOULD HAVE INVITED "ANY /
STATE™ TO ACCEDE TO THE TREATIES. THE SECOND (DOC. A/C.6/L.3534), /
SPONSORED BY AUSTRALIA, GREECE AND GUATEdALA, WOULD HAVE INVITED ONLY

“"EACH STATE HENBER OF THE UNITED NATIONS OR OF A SPECIALIZED AGENCY", :
THIS ¥AS WITHDRAUN ON FRIDAY, 25 OCTOBER. !
THE AMENDIHENT ADOFTED TODAY IS SIJILAR TO THE VVIENINA FORHULA™

FOLLOWED AT THE UNITED NATIONS CONFERENCES ON DIPLOWATIC AND CONSULAR

RELAT IONS, ‘ v :
AN AMENDHMENT INTRODUCED TODAY BY CEYLON TO POSTPONE UNTIL NEXT YEAR

A DECISION ON WHICH STATES SHOULD SE INVITED TO ACCEDE 70 THE TREATILS,

'YAS NOT CARRIED. —

I.II f'- ] . : ' Il' ‘\

HORE _ . : )
*® (DOC. A/C.6/L.532/REV,1> THE TEXT OF THE OPERATIVE PARAGRAPH OF THE
AMENDED RESOLUTION AS ADOPTED BY THE COMMITTEE APPEARS 0N PAGE 9.
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; ARSENIO ALVAREZ CORRALES (NICARAGUA) STATED HIS SUPPORT FOR THE
AMENDMENT SUBMITTED BY THE REPRESENTAILVE OF JaMAICA. THIS, HE SAID,
FILLED THE GAPS LEFT BY THE TyO EARLIER AMENDHENTS. HNICARAGUA WISHED

TO BE A CO-SPONSOR OF THE JAHAICAN AMDNEMENT, HE ADDED.

STEPHAN VEROSTA (AUSTRIA) SAID THE "VIENNA FORMUL", WHICH THE
JAMAICAN AMENDMENT FOLLOWED, WOULD SOLVE THE PROBLEHM BEFORE THE COMMITTEE.
HIS DELEGATION, THEREFORE, VAFOURED THE JAMAICAN PROPOSAL, HE STATED.

MOHAMMAD ALI HEDAYATI C(IRANJ).ASKED YHETHER A STATE, UNDER THE »
JANAICAN AMENDHENT, WOULD “HAVE TO ACCEPT AN OBLIGATION IT DID NOT
- FAVOUR. COULD A STATE FORMALLY EXPRESS ITS OPPOSITION TO A GIVEN STATE

ACCEDING TO A TREATY? HE ASKED. THIS, HE OBSERVED, yOULD BE AGAINST
THE PRINCIPLE OF UNIVERSALITY. , :

HIS DELEGATION ¥AS NOT OPPOSED TO THE SOVIET UNIONS SUGBESTION
THAT THERE SHOULD BE FURTHER STUDY OF THE TREATIES. BUT yHO yOuLD CARRY
OUT THE STUDY? HE ASKED. -

GUISEPPE SPERDUTI (ITALY) EXPRESSED H1S DELEGATIONS WISH TO VOTE
FOR THE DRAFT RESOLUTIGW; ALTHOUGH HIS DELEGATION STILL RETAINED CERTAIN

RIDICAL RESERVATJIONS.  THE TREATIES, HE SAID, SHOULD BE ACCEPTED

UIDEST NUMBER OF STATES. THEREFORE, HE YENT ON, HIS DELEGATION
APPRECIATED THE JAMAICAN AMENDHENT, AND waS IN FAVOUR OF THE "VIENNA
FORBULA™, WHICH HAD BEEN USED AT THE UNITED NATIONS CONFERENCES AND
YHICH REFLECTED THE PRINCIFLE OF UNIVERSALTIY,

THE FIRST AMENDMENT, INVITING "ANY STATE", YOULD PERHAPS BE SyUITABLE,
HE SAID, HOWEVER, IT CHALLENGED CERTAIN TERRITORIAL ENTITIES, aS TO
WYHET HER THEY WERE, OR UERE NOT, "STATES". THE FIRST AMENDHMENT
COULD NOT SOLVE THE DIFFICULTY UITH REGARD TO YHICH STATES SHOULD .
BE INVITED TO ACCEDE TO THE TREATIES, THE SECRETARY-GENERAL, HE SAlD,
COULD NOT HAKE JUDICIAL DECISIONS REGARDING THE EXISTENCE OF STATES.

FURTHER, THE FIRST AMENDMENT YAS INCONSISTENT yITH THE DRAFT
RESOLUTION ITSELF, HE OBSERVED. THE FIRST A#ENDMENT yOULD GIVE POWERS
TO THE SECRETARY-GENERAL THAT BELONGED TO THE GENERAL ASSEHBLY,
ACCORDING TO THE DRAFT RESOLUTION, HE ADDED.

CONCLUDING, THE REPRESENTATIVE OF ITALY SAID THE JalAICAN AMENDMENT
VAS THE “APPROPRIATE" SOLUTION TO THE PROBLEH,

_MORE
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ALBERTO HERRARTE (GUATEMALA) RECALLED THAT THE SECOND AMENDMENT
HAD BEEN WITHDRAUN IN FAVOUR OF THE JAWAICAN ANENDHWENT. GUATEMALA,
HE SAID, YOULD VOTE FOR THE LATTER AMENDMENT.

SANT IAGO BENDAVA (CHILE), STATED THAT THE NAJAICAN AMENDHENT OFFERED
THE BEST SOLUTION TOTYHE GUESTION BEFORE THE COMMITTEE. IT EMBODIED
THE "VIENNA FORMULA™ ©WITH REGARD TO UNIVERSALITY. :
~IT wAS HIS VIEW, HE SAID, THAT THE ITEM SHOULD NOT BE POSTPONED
UNTIL NEXT YEAR,

' "THE VIENNA FORHULA™ DID NOT PRECLUDE, HE SAID, FURTHER STuDY OF

'Tgﬁ TREATIES, AND DID NOT PRECLUDE ANY STATE FROM ACCEDING TO THE
TREATIES.

' E.K. DADZIE (GHANA) ANNOUNCED THAT THE CO~SPONSORS OF THE FIRST
AMENDHENT ACCEPTED THE APPEAL MADE ON FRIDAY, 25 OCTOBER, BY THE
REPRESENTATIVE OD AFGHANISTAN THAT THERE SHOULD BE A SYUSPENSION FOR ONE
YEAR OF THE VOTING ON THE QUESTION OF WHICH STATES SHOULD BE INVITED

~TO ACCEDE TO THE TREATIES.

THE CO~-SPONSORS YOULD VOTE, THEREFORE, FOR THE DELEGATION OF
OPERATIOVE PARAGRAPH 4 OF THE DRAFT RESOLUTION, IF SUCH A FORHMAL
PROPOSAL WERE INTRODUCED.

REPLYING TO THE REPRESENTATIVE OF ITALY, #R. DADZIE SAID THERE UAS
NO INCONSISTENCY BETUEEN THE FIRST AMENDMENT AND THE DRAFT RESOLUTION.
THIS WAS NOT THE FIRST TIME THAT THE GENERAL ASSEMBLY HAD INVITED
ALL STATEES TO ADHERE T0 A RESOLUTIU&. A GENERAL ASSEMBLY RESOLYTION
AND ORDER., UWHY THEN COULD THE GENERAL ASSENBLY NOT CALL ON “ALL

_STATES”-T0 ACCEDE TO THESE TREATIES? HE ASKED. -

: THE FIRST AMENDHWENT VAS THE BEST SOLUTION TO THE QUESTION, AND THE
CO~SPONSORS YOULD CONTINUE TO SUPPURT IT.

- E.R.S.R. COOMARASYANY (CEYLON)> FORMALLY PROPOSED THAT VOTING ON
OPERATIVE PARAGRAPH 4 OF THE DRAFT RESOLUTION BE POSTPONED UNTIL THE
NINETEENTH SESSION OF THE GENERAL ASSEHMBLY. T e

HE ALSO HOVED THAT THE PRESENT -ITEM BE PLACED ON THE COHUITTEES
AGENDA FOR FRIDAY, 1 NOVEHBER.

MORE _
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PAGE 4~ PRESS RELEASE GA/L/1022 | | :
U HLA HAUNG (BURNA) STATED THAT HIS DELEGATION CONSIDERED IT
"HIGHLY DESIRABLY™ TU POSTPONE CONSIDERATION OF THE ITEM UNTIL FyRTHER
STUDY OF THE TREATIES HAD BEEN REPORTED ON BY THE SECRETARY~GENERAL.
~_HE SAY NO PARTICULAR URGENCY FOR A DECISION TO BE TAKEN NOy. HIS
DELEGATION, THEREFORE, SUPPORIED THE CELON PROPOSAL, HE SAID. . z

~ THE REPRESENTATIVE OF ITALY, EXERCISING HIS RIGHT OF REPLY, SAID
THAT THE DRAFT RESOLUTION YOULD NAWE THE GENERAL ASSEMBLY AS THE
APPROPRIATE ORGAN TO HAKE DECISIONS UITH REGARD TO THE TREATIES. ‘

HOVEVER, THE FIRST AMENDMENT PERHMITTED THE SECRETARY-GENERAL TO HAKE
DECISIONS THAT WERE WITHIN THE COUPETENCE ONLY OF THE GENERAL ASSEMBLY.
IT yaS UP TO THE GENERAL ASSEMBLY TO TRANSFER THIS PUYER TO THE SECRETARY-
' GENERAL AND THE JAMIACAN AMENDMENT wOULD DO JuyST THAT, HE SalD.

. STEPHEN M. SCHYEBEL (UNITED STATES), RECALLING THE CEYLON PROPOSAL
© FOR PUSTPONEMENT, OBSERVED THAT IT WOULD NOT PROMOTE THE EFFECTIVENESS
PF THE GENERAL ASSEMBLY., THE CURRENT DEBATE WOULD ONLY BE REPEATED NEXT
YEAR, HE SAID. THE ISSUE BEFORE THE COMMITTEE, HE yENT ON, COULD NOT
E AVOIDED, DELAY, HE SAID, WAS NOT IN THE COMMITTEES INTEREST. |

THE REPRESENTATIVE OF THE UNITED STATES ASKED IF THE NEXT ITEM wOyLD
ALSO BE DELAYED. - : -

THE REPRESENTATIVE OF GHANA, HE SAID, HAD ASKED pyHY THE GENERAL
ASSEHBLY. COULD CALL UPON ALL STATES I¥ ONE ‘SITUATION AND NOT IN ANOTHER.
THE ANSYER, HE ADDED, WAS THAT IN REGARD TO THE CONGO SITYATION THE
GENERAL ASSEMBLY HAD NOT DECIDEZD WHICH STATES WERE, IN FACT, “STATES".
THE CONGO RESOLUTION WAS UNLIKE THZ OME NOy BEFORE THE COMMITTEE.

THE ADOPTION OF THE "ALL STATES FORMULA®, HE SAID, yOULD PRESENT
THE PROBLEM OF WHICH "ENTITIES™ YERE "STATES". THIS wOuLD BE TIME~
CONSUMING, HE ADDED., e
~ HIS DELEGATION, ME UVENT ON, PREFERRED THE SECOND AMENDMENT., MHOYEVER,
IN THE SPIRITE OF COMPROMISE THE UNITED STATES wOULD VOTE FOR THE |
JANAICAN AMENDMENT, » |
- SUHEIL CHAMMAS (LEBANON) SAID HIS DELEGATION BELIEVED THAT THE ISSyE
‘OF WHICH STATES SHOULD BE™INVITED YAS THE CRUX OF THE QUESTION BEFORE
THE COMMITTEE. - HIS DELEGATION WOULD SUPPQRT THE CEYLON PROPOSAL. THE
URGENCY OF THIS HATTER WAS NOT "GREAT", PERMAPS NEXT YEAR WOULD BE
BETTER TIHE TO CONSIDER THE ITEM. . o : -

MORE -
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- IF THE FIRST AMENDMENT WERE VOTED ON, HIS DELEGATION youLD ABSTAIN
"AND VOTE IN FAVOUR OF THE JAMAICAN AHMEWDHENT,

KENNETH BAILEY CAUSIRALJIAY, IN ANSYER TO QUESTIONS BY THE REPRESENTA~
TIVE OF IRAN, SAID THE 21 MULTILATERAL TREATIES INDICATED THAT srgrzs
ACCEPTING THEM GOULD PERAIT THE LEAGUE OF NATIONS TO ALLOy STATES TO
?ggiggéswlfﬂﬂur THE APPROVAL OF THE STATES ALREADY PARTIES TO THE
. THE EFFECT OF THE DRAFT RESOLUTION AND THE JAMAICAN AMENDHENT
YERE DESIGNED TO PLACE THE GENERAL ASSEMBLY IN. "EXACTLY THE SAME
 SITUATION® AS THE LEAGUE OF NATIONS., THIS DID NOT, IN KIS VIEw,
CONTRADICT THE PRINCIPLE OF UNIVERSALITY. '
~ CONTINUING,; MR., BAILEY SAID THE QUESTIONS RAISED BY THE REPRESEﬂTaTIVE
OF IRAN WOULD NOT, IN FACT, ARISE.

TURNING TO THE DRAFT RESOLUTION, THE REPRESENTATIVE OF AUSTRALIA
SAID HE REGRETTED THAT THE CO~SPONSORS OF THE FIRST AMENDHMENT, wHO WITH
AUSTRALIA YERE ALSO CO-SPONSORS OF THE RESOLUTION, FAVOURED THE DELETION
OF OPERATIVE PARAGRAPH 4. .

FURTHER, HE COULD NOT ACCEPT THE STATEMENT BY THE REPRESENTATIVE OF
GHANA THAT THE RESOLUTION ON THE CONGO ¥AS SIMILAR IN EFFECT TO THE
DRAFT RESOLUTION BEFORE THE COMMITTEE IF IT YAAS CHANGED BY THE FIRST
AMENDMENT.  THE CONGO RESOLUTION wAS IN KEEPING YITH THE CHARTER OF THE
. UNITED NATIONS. THE SITUATION WHICH HAD EXISTED IN THE CONGO AT THE

TIME THE RESOLUTION WAS ADOPTED HAD NO RELATION TO THE QUESTION NOw
BEFORE THE COMMITTEE, HE SAID,

HIS DELEGATION. OPPOSED THE PROPOSAL TO DELAY THE VOTING UNTIL FRIDAY.

S. TUKUNJOBA (TANGANYIXAT SAID KIS DELEGAILON WOULD “SUPPORT™THE
PROPOSAL OF CEYLON“ﬁ&“?Sg;EENE TH1S ITEM UNTIL NEXT YEAR. DyRING
THIS PERIOD, HE SAID, FUKTHER STuDY ON THE TREATIES COULD BE
UNDERT AKEN,

HASTY ACTION, HE SAID, UOULD NOT BE USEFUL -~ ESPECIALLY YITH REGARD
.gg THE JAMAICAN Anamonzur, YHICH HAD BEEN INTRODUCED ONLY ON FRIDAY,

. OCIT OBER.
THE REPRESENTATIVE OF TANGANYIKA WENT ON TO SAY THAT THE
“ POLITICAL ATiOSPHERE MIGHT BE FURTHER IHPROVED BY NEXT YEAR, AND THE
"aLL STATES FORHULA® mxsur THEN BE ADOPTED.
#JORE i
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ENDRE USTOR (HUNGARY) OBSERVED THAT NO DELEGATION HAD CHALLENGED THE
PRINCIPLE OF u&:vfﬁs%tt?v. THE OBJECTIONS, ME SAID, YERE ONLY OF A
TECHNICAL NATURE. THERE ¥AS NO DIFFICULTY, HE SAID, IN ACCEPTING THE
“ALL STATES FORMULA™. THE QUESTION OF RECOGNITION OF THE “ENTITIES"

T0 BE INVITED COULD BE SOLVED BY THE GENERAL ASSEMBLY.

IT YAS UP T0 THE NEy STATES TO DECIDE YHETHER THEY uANTED POSTPONEMENT.
é?EIHEY DID, THE DELEGATIONS OF THE "OLD STATES" SWOULD RESPECT THEIR

We

THE REPRESENTATIVE OF CEYLON, REPLYING TO THE REPRESENTAIIVE OF THE
UNITED STATES, SAID IT UAS UNFORTUNATE THAT THE LATTER HAD .COMHMENTED
ON HIS STATEMENT “OUT OF CONTEXT®. |

"PHILIPPE MONOD (ERAMGE) STATED THAT CERTAIN nISUNDERSTANEINGS
REMAINED REGARDING THE QUESTION BEFORE THE COMMITTEE. THE CHOICE OF
AMENDMENTS PRESENTED A POLITICAL PROBLEH, HE SAID. Byl THE TASK OF
THE LEGAL COMHITTEE YAS ONLY TO MAKE POSSIBLE THE PARTICIPATION OF
NEY STATES IN THE TREATIES., THIS UAS A TASK INVOLVING JURIDICAL AND
ADMINISTRATIVES AND THEY SHOULD NOT BE POLITICAL IN CONTENT. ¢

IT YAS NOT IN THE INTEREST OF THE UNITED NATIONS FOR THE COMMITTEE
TO GIVE A ROLE TO THE SECRETARY-GENERAL ABOVE HIS ADHINISTRATIVE
FUNCTIONS, HE DECLARED,

HIS DELEGATION, FURTHERMORE, HAD DOUBTS. ywITH REGARD T0O THE PROPOSAL
FOR POSTPONEMENT. YHY YOULD INTERNATIONAL REALITIES CHANGE IN OHE
YEAR -~ OR EVEN FIVE YEARS =- AND REMOVE THE DIFFICULTIES NOy BEING
FAC%B BY THE COMMITTEE? UMAT UAS THE BASIS FOR SUCH AN OUTLOOK? HE
ASKED,

THE "VIENNA FORMULA"™ YOULD BE A PRACTICAL SOLYTION, HE SAID. IT
youLD NOT BE A VICTORY FOR ANY "CANP". IT WAS, HE ADDED, A JuyRIDICALLY
 ACCEPTABLE SOLUTION, EVEN IF IT waS NOT A PERFECT ONE,

POSTPONEMENT ONLY DEFERRED A DECISION., 1T DID NOT, HE SAID, SOLVE
ANYTHING. THE ITEM WYOULD BECOHE A “TIME BOHBR", HE ADDED,

. THE ADOPTION OF THE “VIENNA FORMULA"™ WOULD ALSO SPARE THE COMMITTEE
FUTURE LENGTHY DEBATES, HE SaID. _

CONCLUDING, HE SAID WIS DELEGATION wOULD VOTE FO&,LHE.¢£3£EEML
AMENDHENT . ‘ — 000043
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THE CHAIRMAM, JOSE HMARIA RUDA (ARGENTINA), THEN ASKED THAT THE LIST
OF SPEAKERS BE CLOSED, SO THAT THE VOTE COULD BE TAKEN THIS NHORNING,

THE COMMITTEE $O DECIDED,

TEMN SPEAKERS REMAINED TO BE HEARD THIS MORNING AT THIS POINT.

. P, D. MOROZOV (USSR), SPEAKING ON & POINT OF ORDER, WITHDREY FROM
THE LIST OF SPEAKERS AND APPEALED TO OTHERS ON THE LIST TO DO THE SAME.

THE REPRESENTATIVE OF IRAN SAID HIS DELEGATION yOULD VOTE FOR THE
JAMAICAN AMENDMENT, ALTHOUGH IT wAS NOT FULLY SATISFACTORY.

~HELSUESESTED THAT TO MEET THE VIEyS OF THOSE SUPPORTING THE "ALL
STATES FORMULA"™, AN ITEN IN THIS CONMEXION COULD BE INCLyDED ON THE
'GENERAL ASSEHBLY AGENDA FOR NEXT YEAR.

. THE GENERAL ASSEMBLY COULD "PRONOUNCE ITSELF™ ON THE "ALL STATES

FORNULA® AT ITS NINETEENTH SESSION, HE SAID. .-

MR. DADZIE @gL REPLYING TO THE REPRESENTATIVES OF IRaN, FRANCE
AND AUSTRALIA, R %E ED THAT THE REPRESENTATIVE OF IRAN HAD SAID THaT
THE CO-SPONSORS OF THE FIRST AMENDMENT HAD NOT INDICATED yHY THE "VIENNg
FORMULA™ UAS NOT FULLY ACCEPTABLE TO THEM. THIS FORHULA, MR. DADZIE
SAID, DID NOT MEAN THAT ALL STATES COULD BE INVITED. A PARTICULAR
STATE COULD ONLY BE RECOMMENDED FOR INVITATION BY THE GENERAL ASSEMBLY.
~ {HAT YOULD BE THE RESULTs IF GHANA PROPOSED THAT THE PEOPLES
REPUBLIC OF CHINA BE INVITED TO ACCEDE TO THE TREATIES? HE ASKED.
FURTHER, EAST GERMANY, NORTH VIET-NAt AND NORTH KOREA COULD NOT BE
INVITED, HE SAID. '

REFERRING TO THE STATEMENT OF THE REPRESENTATIVE OF FRANCE, MR.
DADZIE SAID THAT THE SIXTH COMMITTEE DID HAVE THE AUTHORITY TO MAKE
RECOHMENDATIONS OF A POLITICAL NATURE. THE COWUHMITTEE AS‘ﬂN ORGAW OF
THE GENERAL ASSEMBLY, HE OBSERVED. —

" REPLYING TO THE REPRESENTATIVE OF AUSTRALIA, HE SAID THE CONGO
RESOLUTION, REFERRED TO EARLIER IN THE HEETING, SUPPORTED HIS ARGUMENT.
IN THIS RESOLUTION THE GENERAL ASSEWBLY HAD CALLED UPON ALL STATES T0O
CONPLY YITH THE RESOLUTION., .

IN THE CONGO SITUATION, THE SECRETARY«GENERAL HaD BEEN REQUESTED TO
DEALOUITH ALL STATES, HE ADDED. | 000044
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THE FIRST AMENDMENT NOYW BEFORE THE COHMITTEE, HE SAID, RaiSED NO
FURTHER DIFFICULTIES.

HE THEN PROPOSED CHANGING THE WORD "INVITE™ TO "CALL UPON" IN.
OPERATIVE PARAGRAPH 4 OF THE DRAFT RESOLUTION. THIS wOULD RESOLVE ALL
' THE DIFFICULTIES RAISED IN THE COMUITTEE, HE ADDED.

"HR. SCHYEBEL (UNITED STATES), REPLYING TO GHANA AND CEYLON, SAlD
HE REGRETTED THAT THE REPRESENTATIVE OF CEYLON FELT HE HAD BEEN QUOTED
OUT OF CONTEXT. THIS HAD NOT BEEN HIS INTENTION. .

AS REGARDS THE CONGO RESOLUTION, HE WENT ON, IT HaS AN "INJUNCTIVE
CALL"™ TO ALL STATES TO DO CERTAIN THINGS. THE SECRETARY-GENERAL vaS
NOT REQUIRED TO COMHUNICATE WITH NON-HEMBER STATES, NOR ¢aS HE REQUIRED,
HE SAID, TO ACCEPT A LEGAL INSTRUMENT FROM A NON-dEKBER "ENTITY". THE
SUGGESTION OF THE REPRESENTATIVE OF GHANA CONCERNING CHANGES IN THE
WORDING OF OPERATIVE PARAGRAPH 4 OF THE RESOLyTIOM HAD NOT CHANGED THE
SITUATION, THE SECRETARY-GENERAL wOULD STILL HAVE THE PROBLEN OF
ACCEPT ING LEGAL INSTRUMENTS FROH "ENTITIES®, HE CONCLUDED.

ON A POINT OF ORDER, THE REPRESENTATIVE OF LEBANON MOVED CLOSURE OF
THE DEBATE.§ HE ASKED THAT FURTHER LISTED SPEAKERS NOT INSIST ON TakING
- THE -FLOOR.
E THE CHAIRMAN SalID HE YAS REQUIRED TO ALLOw Ty0 FURTHER SPEAKERS AND
~ THEN PUT THE HOTION TO A VOTE, THE REPRESENTATIVES. OF GHANA AND UGANDp

OPPOSED THE PROPOSAL MADE BY THE REPRESENTATIVE OF LEBANON.
THE CHAIRMAN THEN PUT THE LEBANESE MOTION TO A VOTE. THE RESYLTS

WEREs 35 IN FAVOUR, 33 AGAINST WITH 17 QBSTENTIONS. .

THE DEBATE YAS THEN DECLARED CLOSED. .

‘THE FIRST VOTE YAS ON THE PROPOSAL OF CEYLON TO DELEIE OPﬂﬁaTIVE

PARAGRAPH 4 OF THE RESOLUTION.

g THE RESULTS OF THE VOTING WERE: 39 IN FAVOUR, 40 AGAINST WITH i2
ABSTENTIONS.

THE COMMITTEE THEN VOTED ON THE FIRST AMENDMENT (DOC'A/GQS/L,SSS
AND CORR.1 AND 2). THE RESULTS WERE 38 IN FAVOUR, 42 AGAINST vITH 10
ABSTENTIONS, S : 000045
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THE COMMITTEE THEN VOTED FOR THE JANAICAN AMENDHMENT (DOC. A/C 6/L.5363,

THE RESULTS OF THE VOTING WERE ¢ 57 IN FAVOUR, 12 ABAINST WITH 14
ABSTENTIONS.

THE REPRESENTATIVE OF THE USSR THEN REQUESTED A SEPARATE VOTE ON
- PARAGRAPH 4 AS A YHOLE. -

THE RESULTS OF THE VOTING UERE:s &3 IN FAVGUR, 10 AGAINST yITH
15 ABSTENTIONS.

THE COMMITTEE THEN VOTED ON THE DRAFT RESCLUTION AS A WHOLE
(DOC, A/C.6/L/532/REVal). . _
- 'THE RESULTS OF THE VOTING VERE: 69 IN FAVOUR, NONE AGAINST wITH
22 ABSTENTIONS.

THE TEXT OF THE OPERATIVE PARAGRAPHS OF THE RESOLYTION AS ADOPTED
IS AS FOLLOUSS : v

THE GENERAL ASSEHBLY. ‘

(1. DECIDES THAT THE GENERAL ASSEHBLY 1S THE APPROPRIATE ORGAN
OF THE UNITED NATIONS WHICH SHOULD EXERCISE THE POYER CONFERRED BY -
HULTILATERAL TREATIES OF A TECHNICAL AND NON-POLITICAL CHARACTER ON -
THE COUNCIL OF THE LEAGUE OF NAIIONS TO INVITE STATES TO ACCEDE TO
THOSE TREATIES;

(2.) RECORDS T HAT THOSE MEMBERS OF THE UNITED NATIONS WHICH ARE’
PARTIES TO THE TREATIES REFERRED TO ABOVE ASSENT BY THIS RESOLuTION
TO THE DECISION IN THE PRECEDING PARAuMAPK AnD EXPRESS THEIR RESOLVE
TO USE THEIR GOOD QFFICES TO SECURE THE CO-OPERATION OF THE OTHER PARTIES
TO THE TREATIES SO FAR AS THIS HAY BE NECESSARY;

(3.) REQUESTS THE SECRETARY-GEUERAL
(A) AS DEPOSITAY OF THE TREATIES REFERRED TO ABOVE, TO BRING TO

- THE NOTICE OF ANY PARTY WHICH IS HOT A HEMBER OF THE UNITED NATIONS

THE TERMS OF THE PRESENT RESOLUTION;

(B) TO TRANSMIT COPIES OF THE PRESENT RESOLyIION. TO MEMBERS OF

THE UNITED NATIONS WHICH ARE PARTIES TO THESE TREATIES; .

(C) TO CONSULT, WHERE NECESSARY, YITH THE STATES REFERRED TO IN~
SUB~PARAGRAPHS (a) AND ¢(B) OF THIS PARAGRAPH AND yITH THE UNITED
NATIONS ORGANS AND SPECIALIZED AGENCIES CONCERNED AS TO yHETHER ANY
OF THE TREATIES IN QUEST ION HAVE CEASED TO BE IN FORCE, HAVE BEEN
SUPERSEDED BY LATER TREATIES, HMAVE OTHERYISE CEASED TO BE OF INTEREST
FOR ACCESSION BY ADDITIONAL STATES, OR REQUIRE ACTION ro ADTT THEH

TO CONTEMPORARY comnlrxoas; » - 000046
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(D) TQ REFORT ON THESE MATTERS TO THE GENERAL ASSEMBLY aT 1
NINETEENTH SESSION3
o RTHER REGUESTS THE SECRETARY-GENERAL TO INVITE (EACH STATE
lwxxcn 1S A MEMBER OF THE UNITED NATIONS OR OF A SPECIALIZED AGENCY
OR A PARTY TO THE STATUTE OF THE INTERNATIONAL COURT OF JySTICE OR HaS
 BEEN DESIGNATED FOR THIS PURPOSE BY THE GENERAL ASSEMBLY, AND™" yHICH,
CT HERYISE, HIS NCT ELEGIBLE TO BECOHE A PARTY TO THE TREATIES IN QUESTION,
TO ACCEDE THERETO BY DEPOSITING AN INSTRUMENT OF ACCESSION wITH THE
SECRETARY-GENERAL OF THE UNITED NATIONS;
¢5.> DEGIDES TO PLACE ON THE PROVISIONAL AGENDA OF ITS NINETEENTH
'SESSION AN ITEM ENTITLED: < “GENERAL NULTILATERAL TREATIES CONCLUDED
_UNDER THE AUSPICES OF THE LEAGUE OF NATIONS™, -
THE HEETING ADJOURNED AT 1330 Puile UNTIL 10330 .l rcmonaow;
29 OCTOBER.
- 0 - -
~"PHRASE IN BRACKETS IS THE TEXT OF ANENDﬁENT cncc. A/C.S/L.SSG). ‘
| JA-HS=JB 330P 28 OCT 63 | 000047
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PRESS RELEASE GA/L/1020 t/%)é_—j?” -
EIGHTEENTH GENERAL ASSEMBLY -~ SIXYH COtii‘lITTEE, ‘}SBTH MER NG/CPQT) ,
UNITED NATIONS, Ne ¥Ys

DISCUSSION CONTINUES IN SIXTH caunxrrza oN INTENDED | .
PATICIPATION IN MULTILATERAL TREATIES 42://f

THE SIXTH (LEGAL) COMHITTEE THIS AFTERNOON CONTINUED ITS CONSIDERATION
OF THE QUESTION OF EXTENDED PARTICIPATION JN.GENERAL uLTILATERAL
TREATIES _CONCLUDED UNDER THe WUSPICEZS UF THE LEAGYE OF  NATIONS,

: EHENTS YERE MADE TODAY BY THE REPRESENTATIVES OF TURKEY, CEYLON, v
YUGOSLAVIA, BULGARIA, IRAN, TUNISIA, ETHIOPIA, UNITED STATES, AUSTRALIA,
GHANA, IVORY COAST, SPAIN AND VENEZUELA. THE USSR, IRAN, IRAQ,

UNITED ARAB REPUBLIC, UMITED KINGDOM ARD NEY ZEALAND SPOKE UNDER THE
RIGHT OF REPLY.

THE COMMITTEE HAS BEFORE IT A NINE-POUER DRAFT RESOLYTION (DOC.
A/C.6/Ls532/REV. 1) UHICK YOULD HAVE THE GENERAL ASSENBLY ENPOYER ITSELF
TO ASSUME CERTAIN FUNCTIONS OF THE LEAGUE OF NATIONS AND OPEN TO NEy
STATES 21 HMULTILATERAL TREATIES CLOSED SINCE 1546,

THIS RESOLUTION DOES NOT INDICATE yHICH STATES vwOuyLD BE INVITED TO
BECOME PARTIES TO THE TREATIES. THE SPONSORS -« AUSTRALIA, GHANA,
GREECE, GUATENALA, INDONESIA, MALI, i#ICROCCO, NIGERIA AND PAKISTAN =
COULD NOT REACH AGREEMENT ON THIS HATTER, ACCORDING TO A FOOTNOTE
TO THE DRAFT.

TWO ALTERNATIVES IN THE FORi{1 OF AMENDMENTS BY GHANA, 1&00& Siay, MALI,
MOROCCO AND NIGERIA (DOC. A/C.6/L.533, CORR. | AND 2), AND BY AUSTRALIA, -
GREECE AND GUATEHMALA (DOC., A/C.6/L.534) ARE ALSO BEFORE THE COUMITTEE.
THE FIRST AUENDHENT WOULD INVITE “ANY STATE"™ TO ACCEDE TO THE TREATIES;
AND THE SECOND AMENDMENT WOULD INVITE “EACH STATE HEMBER OF THE UNITED
NAT IONS OR OF A SPECIALIZED AGENCY".

THE SOVIET UNION HAS OFFERED A “COMPROMISE SOLUTION™ UNDER WHICH
THE COMMITTEE WOULD ADOPT GNLY THE PARTS OF THE RESOLYTION CALLING
FOR FURTHER STUDY AND CONSULTATIONS WITH REGARD TO THL TREATIES.

THE ITEM WOULD ALSC BE INCLUDED ON NEXT YEARS GENERAL ASSEMBLY AGENDA.

v THE INTERNATIONAL LAY COMMISSION (ILCY AT ITS RECENT SESSION STUDIED
THIS QUESTION AND REPORTED ON IT IN DOCUHENT A/5509, THE DRAFT
RESOLUTION, ACCORDING TO ITS SPOiISORS, EMBODIES TKE RECOMMENDATIONS

OF ggg 1LC,

E
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PRINCIPLE OF UN:VERSALITY IN IﬁTERﬁATIﬂNQL Lay

TALAT MIRAS '{TURKEY) SAID THE DRAFT RESOLUTION, ALTHOyGH NOT s
JURIDICALLY FLﬁﬂzﬁgguumﬁS ACCEPTABLE TO HIS DELEGATION, e

AS FOR THE TWO AHMENDHENTS, THE FIRST wOULD GIVE RISE TO CERTAIN T
DIFFICULTIES, TURKEY, THEREFORE, FAVOURED THE SECOND AMENDHENT AND
HOULD VOTE FOR THE RESOLUTION AND THE LATITER ANENDMENT, HE SalD,

EsRe S«Rse COOMARASYAHY (CEYLON) SAID THE ILC HAD CONSIDERED ONLY
THE TCHNICAL ASPECTS OF THAE 21 TREATIES, HOYEVER, HE SAID, MHaNY OF
"THE TREATIES MIGMI NOT BE OF INTEREST TO NEy STATES. THIS REMAINED
TO BE EXAMINED, HE ADDED,

- HIS DELEGATION, HE SAID, HAVING STUDIED THE DRﬁFT RESOLUTION AND
THE COMMENTS OF PREVIQUS SPEAK3359 VIEYED THE PROBLENM AS ONE THAT
NEEDED FURTHER STUDY.

CEYLON, HE SAID, SUPPORTED THE FIRST AMENDMENT, 'WHICH REFLECTED
THE PRINCIPLE OF UNIVERSALITY OF INTERNATIONAL Lave. THIS Lay UAS NOT
APFLICABLE ONLY TO THE 11t MEEBERS OF THE UNITED NATIONS.

THE "TRULY REPRESENTATIVE™ GOVERNHENTS OF PEOPLES HUST BE ALLOWYED
TO PARTICIPATE IN GENERAL NULTILATERAL TREATIES. 1IT yOuULD BE UNDIGNIFIED
FOR A COMMITTEE OF LAWYERS NOT TO 4DOPT THE "ALL STATES® FORHULA,

HE OBSERVED, ,

INTERNATIONAL LAY, HE ADDED, AFPLIED TO ALL STATES. '

H1S DELEGATION, HE CONCTUDED, WOULD VOTE FOR THE DRAFT RESOLyTION
AND THE FIRST AMENDHENT. B, BLAGOJEVIC (YUGOSLAVIA) SAID IT yaS ON
'%HE gASIf OF UNIVERSALITY THAT THE PHGBLEEE_UF”TNTERNATIONAL LAA HAD
Q0 BE SOLVED.

OTHERVYISE, HE ADDED, CONFLICT W1TH THE PRINCIPLES OF THE UNITED ,
NATIONS CHARTER AND INTERNATIONAL LAY wOULD BE THE RESuULT.

THE LC SOLUTION TO THIS PROBLEMN, HE SAID, DID NOT APPLY TO THE
PROBLEN OF SUCCESSION OF STATES AND GOVERNHENTS,

THERE COULD NOT BE CLOSED TREATIES, IF THE PRINCIPLE OF ﬂNIVERSALITY
YAS TgDBE MAINTAINED . THIS YAS A PEREMPTORY NORH OF INTERNATIQNAL LAY,
HE SAID.

THE COMMIITEE HaD TO WORK FOR THE GOAL OF UNIVERSALITY AND THE
CODIFICATION OF INTERNATIONAL LAV, HE STATED,

IN THIS CONNEXION, THI TREATY QUESTION COULD HAVE BEEN SOLVED LONG
AGO, HAD THE PRACTICES OF UNIVERSALITY AND EQUALITY OF aALL DTATES .
BEEN FOLLOWED IN THE PAST.

THE GENERAL ASSEMBLY SHOULD DECIDE THIS QUESTION THIS YEAR, AND
HIS DELEGAT ION wOULD SUPPORT THE RESOLUTION AND THE FIRST AﬂENDMENTQ

MiORE
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PRACTICAL APPROACH TO TREATIES URGED ’ X
~ ANGUEL ANGUELOV (BULGARIA) SAID THERE HAD BEEN PRACTICAL AND A
THEORICAL APPROACH TO THYS ITEHM. HIS DELEGATION AGREED yITH THE FORMER
APPROACH, AS FOR THE LATTER, WHICH RAILSED DOUBTS ABOUT THE LEGAL
HETHOD OF THE SOLUTION PROVIDED FOR BY THE DRAFT, THERE WAS SOHE TRyTH
ﬁg ;giDBUT THE. CGNSENSUS, IN RIS VIEY, FAVOURED THE PRACTICALHETHOD,

L4

THE KAJORITY OF THE TREATIES, HE YENT ON, WERE INTEMDED BY THE LEAGUE
OF NATIONS TO BE OPEN TO ALL STATES. TO RESTRICT THEW yOuLD LEAD
TG AN EFFECT CONTRARY TO THAT ORIGINALLY INTENDED.

IT UAS KIS BELIEF, HE SAID, THAT A DETAILED STUDY OF THE TREATIES
YOULD SHOY THE UNACCEFTABILITY OF RESTRICTING THEIR PARTICIPATION
CLAUSES., THE QUESTION OF SUCCESSION OF STATES wAS NOT INVOLVED,

VITH REGARD TO PARTICIPATION OF STATES IN GENERAL HULTILATERAL TREATIES.

PARTICIPATION; HE SAID, DID NOT IMPLY RECOGNITION OF A STATE.

THE REPRESENTAT IVE OF BULGARIA CITED EXAMPLES YHICH, HE SAID,

- ILLUSTRATED THISPOINT. HE ADDED THAT THE SUBSTANCE OF THE PROBLEM
UAS NON-POLITICAL. IT UAS TO GIVE THE LARGEST NUHBER OF STATES AN
OPPORTUNITY TO BECOME PARTIES TO THE GENERAL HULTILATERAL TREATIES.
- HIS DILEGATION, HE CONCLUDED, OPPOSED THE SEEOﬂD AMENDHENT,

INVITATIO& TO ALL STATES TO PARTICIPATE

HOHAMMAD ALI (IRAN) SAID HE CONSIDERED THE DRRFT SATISFACTGRY; THE
FIRST AMENDMENT, PE SAID, PRESENTED A QUESTION OF A STATES OBLIGATION
VIS A VIS ANOTHER STATE., AN OBLIGATION HNACCEPTABLE T0 A STATE COULD
NOT BE IMPOSED UPON IT, HE ADDED.

THE REPRESENTATIVE OF IRAN SUGGESTED A CHANGE IN THE RESOLUTIGN YHICH,
KHE SAID, YOULD EHMBODY THE PRINCIPLE OF QNIVERSALITY AND NOT BE COUNTER
yTO JURIDICAL PRACTICE.

?,l HE PROPOSED THAT THE SECRETARY-GENERAL INVITE “ALL STATES yITH THE //

CONSENT OF THE PARTIES TO THE TREATIES".
~SADOK BOUZAYEN (TUNISIA) OBSERVED THAT MULTILATERAL TREATIES SHOULD

BE OPEN TO ALL STATES, HESTRICTIONS yOULD, IN HIS VIEy, HAMPER THE
PROGTESSIVE DEVELOFMENT OF INTERNATIONAL LAW. THEY COULD NOT BE
THE 3P§CIAL PRESERVE OF SOHME STTESa ' '

HOR :
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EXCLUSION AMOUNTED TO DISCRIMINATION AND WAS CONTRARY TQ THE
PRINCIPLE OF UNIVERSALITY, HE SAID.
MULTILATERAL TREATIES, UNDER EXTENDED PARTICIPATION, WERE ESS&NTIAL
TO INTERNATILNAL ORDER AND THE FRIENDLY COTOPERATION AMONG STATES., ‘
FURTHER PARTICIPATION DID NOT IMPLY RECOGWITION OF A STATE. ' - e
" HIS DELEGATION, HE SAID, APPROVED OF THE UNITED NAILQNSHERQGEQURE.OF B
ASKING NEW. STATES TO WHICH TREATIES THEY CONSIDERED THEMSELVES BOUND. -
IT ¥AS DESIRABLE, HE WENT ON, TO STUDY FURTHER THE 21 TREATIES TO "
"DETERMINE THEIR USEFULNESS OR ADAPTABILITY TO CONTEMPORARY CONDITIONS, —~ =
THE CHAIRMAN, JOSE MARIA RUDA (ARGENTINA), ANNOUNCED THAT THE DEBATE
ON THIS ITEM HAD ENDED, THE COMMITTEE, HE SAID, VDULD NOW DISCUS% ST
THE RESOLUTION AND THE AMENDMENTS, - o
GEBRE TSADIK DEGEFU (ETHIOPIA) SAID THE INTERNATIONAL LAY GONMISSION
HAD RECOMMENDED THREE METHODS OF DEALING yITH THIS QUESTION, IT8 .o
SUGGESTION, AS REFLECTED IN THE DRAFT RESOLUTION, WAS 4 PRAOTICAL AND e
EFFECTIVE PROCEDURE AND HAD THE SUPPORT OF HIS DELEGATION. : oy
ON THE TVO AMENDMENTS, HIS DELEGATION SUPPORTED THE'FIRST, VHECH,
HE SAID, CONFIRMED THE PRINCIPLE OF UNIVERSALITY AND THE DOOR TO'WIDE
PARTICIPATION IN THE TREATIES WOULD BE OPENED. ETHIOPIA, HE CONdLuDED,
WOULD VOTE FOR THE DRAFT AND THE FIRST QHEEDHENIs - , o
L . G D e
THE USEFULNESS OF COMPROMISE SOLUTION QUESTIGNED o o
'STEPHEN M. SCHYEBEL (UNITED STé%%S), RECALLING THE SOVIET "c HPRO&ISE B
SOLUTION™, SAID HIS DEL D IT wOULD NOT ADVANCE THE WORK o
OF THE COMMITTEE. AT LEAST ONE OF THE TREATIES, HE SAID, WAS! IMMEDIAIELY SR
RECEVANT AND MANY STATES WOULD WANT TO ACCEDE TC 1T. K
THERE WAS NO MERIT™, HE WENT ON, IN PUTTING OFF THE ISSUE FOR
ANOTHMER YEAR; THIS wOULD BE A WASTEFUL PROCEDYURE,. THE REPRESENTATIVE
OF THE UNITED STATES SAID THAT IN HIS OPINION NO SuBSTANTIATCHANGES
IN INTERNATIONAL RELATIONS WERE LIKELY TO OCCUR YITHIN THE FOLLOVING
YEAR, THE COMMITTEE WOULD THUS NOT BE IN A BETTER POSITIQ& TO RESOLVE
THE POLITICAL ISSUE INVOLVED, HE SAliD. ; _
HORE :
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‘MR SCHYEBEL RECALLED THAT THE REPRESENTATIVE OF THE UNIIED srnr
IN A STATEMENT BEFORE THE COMMITTEE LAST FRIDAY, 18 OCTOBER, MAD 5
CITED THE PROBLEM OF WHETHER OR NOT KATANGA Lasr YEAR yOuLD, UNDER o
THE "ALL STATES FORMULA™, HAVE BEEN INVITED™“TO ACCEDE TO THE TREATIES.. -

AS & FURTHER EXAMPLE, HE SAlD, A SIMILAR PROBLEM MIGHT ARISE WITH REGARD -
TODLATVIA, LIT _AND ESTONIA, WHOSE INDEPENDENCE THE UNITED STATES
HAD RECOGNIZED.

AT THIS POINT P« D. MOROZOV (USSR) RAISED A POINT OF ORDER., HE .

- SAID THE UNITED STATES REPRESENTATIVE COULD NOT, WITH REGARD TO THIS
DEBATE, SPEAK ON CONSTITUTIONAL REPUBLICS OF THE SOVIET UNIONe TME

- UNITED STATES WAS NOT BEING STUDIED AND NEITHER COULD THE USSR BE

- CONSIDERED, MR. SCHWEBELS REMARKS WERE WRONG ASSERTIONS DEALING WITH

THE TERRITORY OF THE SOVIET UNION.

THE CHAIRMAN, JOSE MARIA RUDA (ARGENTINA), ASKED MR, SCHYEBEL TO
CONTINUE AND REQUESTED HIM, FOR THE SAKE OF GOODWILL, TO AVOID RAISING
QUESTIONS WHICH MIGHT LEAD ro POLITICAL DISPUTES. o

MR, SCHYEBEL STATED HE WOULD NOT "ALLUDE TO THE SOVIET VIEy OF THE -
TERRITORIES IN QUESTION"., HE REPEATED THAT THE UNITED STATES HAD
RECOGNIZED THE INDEPENDENCE OF LATVIA, LITHUANIA AND ESTONIA AND

VENT ON WITH HIS STATEMENT.
CONTINUING, THE REPRESENTATIVE OF THE UNITED STATES SAID THAT IF
" THE "ALL STATES FORMULA™ VERE ADOPTED, THE SECRETARY GENERAL MIGHT BE
FACED WITH THE PROBLEM OF INVITING LATVIA, LITHUANIA AND ESTONIA.
MR. SCHVEBEL SAlD HE WAS NOT REFERRING TO THIS FOR THE SAXE OF .
PROVOCATION, BUT TO DEMONSTRATE THE POLITICAL COMPLEXITIES INVOLVED.
e ng géﬁgx COMMITIEE SHOULD NOT ATTEMPT TO SETTLE SUCH QUESTIONS,

0 !o *

FURT HERMORE; HKE SAID, T TES? BAN Iﬁxaxx waﬁ_NQI‘AlRREQEaENI,EOR
"THE “ALL STATES FORMULA", %Tﬂﬁﬁ@ﬂfSoME DELEGATIONS HAD SUGGESTED THAT
ITVAS, THE CONTRARY WAS TRUE, BECAUSE THREE STATES =~ THE ORIGINAL
SIGNATORIES -~ WERE REQUIRED TO SERVE AS THE DEPOSITORIES FOR FURTHER
ACCESSIONS, THE SECRETARY-GENER&L WAS NOT “THREE STATES™, ByT ACTED
4S A SINGLE ENTITY.

. TURNING TO THE PROPOSAL OFFERED BY THE REPRESENTATIVE OF IRAN,
' THE REPRESENTATIVE OF THE UNITED STATES SAID THAT PRIMA FACIE IT
DID NOT APPEAR ACCEPLARLE,

MR, MOROZOV; SPEAKING UNDER THE RIGHT OF REPLY, STATED THAT THE
STATEMENT BY THE REPRESENTATIVE OF TNE UNITED STATES HAD NOT BEEN
CONDUCIVE TO SERIOUS DISCUSSION, HIS DELEGATION wOulLD SIMPLY IGNORE 1T,

HE SAID. 1T WAS AN ATTEMPT TO:RETURN TO INTONATIONS USED IN THE PAST.

MORE | i
: C b
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REFERRING TO THECPROPOSAL &¥ xRAN, REPRESENTATIVE OF THE USSR
SAID THAT ANY VOTE ON T. HE TREATIES, CARRIED OyT ON
THE BASIS OF Pﬂ&i%éuag_zanxnas WOULD BE AGAINST THE PRINCIPLE OF
UNIVERSALITY AND T HOSE ADVANCED BY THE ILC.
~HI'S DELEGATION;- HE SSID, WAS READY TO RELY ON THE SECRETARY=
GENERAL, CONFIDENT THAT HE wOULD ACT IMPARTIALLY, THE PROPONENTS
OF THE SECOND AMENDMENT, HE ADDED, DID NOT WISH TO TRUST THE SECRETARY~
GENERAL WITH THE PROBLEM. _
. THE SECOND AMENDMENT WOULD PREVENT MILLIONS OF PEQPLE FROM PARTICIPA-
TING IN THESE TREATIES, MERELY BECAUSE THEIR POLITICS yERE NOT LIKED
BY A CERTAIN GROUP OF STATES, HE SAID,
. THE UNITED STATES SHOULD NOT INSIST ON FORCING A DECISION ON THIS
QUESTION, WHY DID IT WANT TO RUN COUNTER TO PREVAILING OPINION? HE
ASKED. PERMAPS A YEAR FROM NOW A DECISION COULD BE TAKEN. NO ONE,
* HE SAID, COULD FORETELL WHAT WOULD HAPPEN IN THAT TIME. HE ASKED ALL
'DELEGATIONS NOT TO ACT HASTILY.
THOSE DELEGATIONS DEMANDING AN IMMEDIATE VOTE, HE SAID, MIGHT GET
A MAJORITY, BUT WOULD THAT BE A VICTORY? WOULD IT HELP EXTEND FRLENDLY
RELATIONS?. ME ASKED.
. CONCLUDING, THE REPRESENTATIVE OF THE SOVIET UNION SALD NT WOULD
ggsgtggxrrnz “mxspﬂxﬂr‘ ‘THAT HAD APPEARED IN THE UNITED STTATES
A NT. b
THE REPRESENTATIVE OF IRAN, THE NEXT SPEAKER, SAID HIS PROPOSAL
HaD BEEN ONLY A SUGGESTION TO RID THE COMMITTEE OF A "POLITICAL SNARE".
IT WAS OF A LEGAL NATURE. IF SUCH A SOLUTION wAS UNACCEPTABLE& HIS
naggearxow VOULD HAVE TO VOTE AGAINST THE "ALL STATES FORMULA™, HE
SAID.
E. K. DADZIE ggganaansazb THE DEBATE DURING THE PAST FEW MINUTES
HAD REMINDED HIM THE DAYS OF THE "COLD waR". THERE HaAD BEEN
PROGRESS SINCE THEN, HE SAID, AND IT SHOULD NOT BE ALLOYED T0 |
DETERIGRATE,
THE SUGGESTION BY IRAN. §§3'g§5;1§§ THE ALL STATES™ PROBLEM WAS .
NO LONGER A YPOLITICAL LUX OR USE BY CERTAIN STATES, HE SAID.
THE PROPOSAL BY. IRAN OFFERED A SOLUTION BRIDGING THE GAP BETWEEN THE
“STATES MEMBERS™ PROPOSAL AND THE “aALL STATES™ FORMULA. HE CITED THE
EXAMFLE OF YESTERN SAMOA, A NON-MEMBER OF THE UNITED NATIONS, WHICH
:gULDHggrEXC uﬁﬁﬁ“?ﬂnm*raatxcxparxow IN THE TREATIES BY THE SECOND
END ¢
"~ MR. SCHYEBEL cuu:rzn STATES) OBSERVED THAT, CONTRARY TO WHAT THE
REPRESENTATIVE OF THE USSR HAD IHPLIED, THE UNITED STATES HAD NOT
-nzmagggn A DECISIGN. :
M .

-~
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ELFURgHERMORE, HE HﬁD QNLY OFFERED A REALISTIC VIEH OF INTERNATIONAL

 RELATIONS.

- HIS DELEGATION, HE SAID._REGRETTED-IHE ALLEGATIONS THAT ‘IT HaD
RAISED A "COLD WAR™ ISSUE, THE PROBLEMHAD ARISEN -IN THE “alL
STATES"™ PROPOSAL. MOREOVER, HE CONTINUED, ALL DELEGATIONS HaD
CONFIDENCE IN THE SECRETARY7TGENERAL AND ANY SUGGESTION TO THE CGNTRARY
VAS NOT RELEVANT.

_ THE UNITED STATES WAS HAPPY TO ACCEPT THE SOVIET ENIGNS APPEAL
FOR MAINTAINING THE SPIRIT. OF FRIENDLY RELATIONS, - ByT IN THIS CONNEXION
IT DID NOT HAVE TO AGREE WITH THE VIEYS OF THE USSR, THIS WAS A CASE
WHERE NATIONAL AND INTERNATIONAL INTERESTS OF THE UNITED STATES
WERE 1NVOLVED,. K

MRS, R. BURNETT cggggzzahgmng, EXERCISING HER RIGHT OF REPLY TO
GHANA, STATED THAT WESTERN SAMOA, THOUGH NOT A& MEMBER OF THE UNITED
NATIONS, WAS A MEMBER OF ONE OF THE SPECIALIZED AGENCIES. THus,
¥22E¥I§HE SECOND AMENDNENT 1T WOULD BE ALLOWED TO ACCEDE TO TH .

ATIES.

ANTONIC DE LUNA (SPAIN) OBSERVED THE IR&& PRQ?OSAL WAS

- JURIDICALLY ACCEPTABLE "¥0ST REASONABLE",
g%u:rneeeﬂwrr'uas TRUE THAT PARTICIPATION in OPEN HULTILAGERAL

TREATIES DID NOT IMPLY RECOGNITION OF ONE STATE BY ANOTHER, THERE
EXISTED CERTAIN CLOSED TREATIES, WHICH COULD NEVER BE OPENED FOR
ACCESSION TO OT HERS AGAINST THE wILL OF THE PARTIEES TO THEM, HE SAID.
- ig THIS co&rzxi, THE REPRESENTATIVE OF SPAIN SAID, THE_PROPGSAL
~LEON AMON CIDRY GOAST) SAID THE IRANIAN PROPOSAL REPRESENTED AM
ACCEPTABLE. COMROMISE., HHOWEVER, ME ADDED, IF IT WERE NOT ACTED uPON,
HL%*DELDELE@A?iQﬁ WOULD CONTINUE TO SUPPORT THE DRAFT RESOLyTION

AND THE FIRST AMENDMENT,

. HE THEN SUGGESTED AN ALIE PROPOSAL BY WHICH THE UNITED

NATIONS WOULD INVITE THE MEMBERS OF THE ORGANIZATION AND ITS SPEGIALIZED
| AGENCIES AND NON-MEMBER STATES, WHICH WOULD OTHERVISE BE INELIGIBLE |
10 ACCEDE T0 THE TREATIES. -

““44gnm; - ™
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' THE REPRESENTATIVE OF GHANA TH&NKED THE REPRESENTATIVE OF NEy
ZEALAND -FOR HER INFORMATIO! HEGARDING YESTERN SAHMOA. HE WENT ON TO
SAY THAT THE SAME PROBLEY YOULD RRISE UITﬁ REGARD TO ﬂNDORRﬁp BHUT&MA
BAMREIN, OHAN AND SIKKIM, |
NEY PROPOSAL ON INVITATION TO ACCEDE TG TREATIES
v KENNETH BAILEY (AUSTRALIA) PROPUSED THAT THE SECRETARY-GENERAL BE
 REQUESTED TO INVITE ACCESSIUN TO THE TREATIES BY MENBERS OF THE UNITED
~ NATIONS AND SPECIALIZED AGENCILS, PARTIES TO THE STATUTE OF THE INTER-
-~ NATIONAL COURT OF JUSTICEp AND OTHER STATES "DESIGNATED BY THE
! GINERAL ASSEMBLY . '
THE REPRESENTATIVE DF IRAN THEN STATED THaT YITH REGARD TO RIS
PROPOSAL, HE HAD BEEN INFORMED THAT CONSENTS OF STATES TO _OQPEN_IME
VTREQTIES HAD BEEN GIVEN TO THE LEAGUE OF NATIONS. AFTER FURTHER
CONS0LTAT IONS, HE ADDED, HE YOULD OFFER A MORE CONCRETE PROPLSAL.
REFERRING TO THE RAMIARKS OF THE REPRESENTATIVE OF GHANA, HE SAalD
THAT IRAN CONSIDERED BAHREIN AS AN INTEGRAL PART OF ITS TERRITORY,
THE REPRESENTATIVE OF THE USSR THEN APPEALED TO DELEGATIONS NOT T0
TAKE A DECISION ON THIS MATTER., AN “"INJUDICIOQUS®™ VOTE, HE SAID wOyLD
HAVE FARREACHING EFFECTS. IT WOULD BE BETTER TO STUDY\THIS HATTER
-FURTHER, HE SAID.
THE AUSTRALIAN PROFOSAL UAS MERELY ANOTHER "SOPHISTZCATED METHOD™
OF "DODGING™ THE PRINCIPLE OF UNIVERSALITY.
M. Ko YASSEEN (IRAQ) INFORWMED THE COMMITTEE THAT IRQQ CONSIDERED
- BAHREIN AN INTEGRAL PART OF THE ARAB WORLDs
MISS JeeCo GUTTERIDGE (UWITED KINGDONY SAID SHE COULQ NOT AGREE
"YITH THE REPRESENTATIVE OF GHANAS RENARKS REGARDING Oilale
'~ RAOUF EL REEDY (UNITED ARAB REPUBLIC), REFERRING TO BAHREIN,
SAID HE WISHED TO ASSOCITE HIS DELEGATION wIN THE STATEMENT _
MADE BY IRAQ.
. CONSTANTIN A. STAVOROPOULOS, UMITED NATIONS LEGAL COOQUNSEL, SA!D HE
HAD EXPRESSED THE OPINION OF THE SECRETARY-GENERAL AND NOT HIS OﬂNp
WHEN HE HAD STATED LAST HEEK IN THE COLHITTEE THAT IF THE FIRST
ALENDVENT WERE ADOPTED, THE SECRETARY-GENERAL WOULD HAVE TO ASK THE
GENERAL ASSEHBLY TO DRAY UP A LIST OF STATES TO BE IWVITED TO ACCEDE
TO THE TREATIES.
~ AWMANDO MOLINA LANDAETA (VENEZUELA) ASKED IF “TECHNICAL“
DI;FICULTIES WOULD PREVENT THE HOLDING OF A MEETING TOMQRROy, 24
OCTOBER.
THE CHAIRMAN NOTED THAT TOﬁGRROW tAS UNITED NATIONS DAY AND ADJOURNED
THE MEETING AT 5850 PoM. UNTIL FRIBAY; 25 OCTOBERp AT 3 ?.no
JA 935P 23 OCT 63 S ,
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PRESS RELEASE GA/L/1015
EIGHTEENTH GENERAL ASSEMBLY = SIXTH COMMITTEE, 798TH HEETING (Pl

UNITED NATIONSy NoYs

SIXTH COMMITTEE HEARS FIVE STATEMENTS ON
LEAGUE OF NATIONA MULTILATERAL TREATIES

STATEMENTS WERE MADE THIS AFTERNOON BY THE REPRESENTATIVES OF
INDIA, IVORY COAST, BELGIUM, ROMANIA AND VENEZUELA AS THE SIXTH (LEGAL)
COMMITTEE CONTINUED ITS CONSIDERATION OF THE QUESTION OF EXTENDED
PART ICIPATION IN GENERAL BULTILATERAL TREATIES CONCLUDED UNDER THE ./
BUSPICES OF THE LEAGUE_OF NATIONS.

~ THE COMMITTEE HAS BEFORE IT A NINE-POYER DRAFT RESOLYTION (DOC.
A/C.6/L,532/REV,.1) BY UHICK THE GENERAL ASSEMBLY YOULD EMPOYER ITSELF
TO ASSUME CERTAIN FUNCTIONS OF THE LEAGUE OF NATIONS AND OPEN TO NEy
STATES 21 MULTILATERAL TREATIES CLOSED SINCE 1946,

THIS RESOLUTION DOES MOT INDICATE WHICH STATES wOULD BE INVITED

TO BECOME PARTIES TO THE TREATIES.
" IHE SPONSORS 7- AUSTRALIA, GHANA, GREECE, GUATEHALA, INDONESIA,
MALI, MOROCCO, NIGERIA AND PAKISTAN 7~ COULD NOT REACH AGREEMENT ON
THIS MATTER, ACCORDING TO A FOOTNOTE TO THE DRAFT. -

TUO ALTERNATIVES IN THE FORM OF AMENDMENTS BY GHANA, INDONESIA,
MALI, HOROCCO AND NIGERIA (DOC. A/C.6/L.533/CORR. i AND 2), AND BY
AUSTRALIA, GREECE AND GUATEMALA (DOC. A/C.6/L.534) ARE ALSO
BEFORE THE COHMHITTEE.

THE FIRST AMENDHENT WOULD INVITE “ANY STATE™ TO ACCEDE TO THE
TREATIES; AND THE SECOND AMENDMENT yOULD INVITE "EACH STATE WEHMBER
OF THE UNITED NATIONS OR OF A SPECIALIZED AGENCY",

THE SOVIET UNION YESTERDAY OFFERED A "COMPROMISE SOLUTION" UNDER
YHICH THE COMMITTEE WOULD ADOPT ONLY THE PARTS OF THE RESOLUTION
CALLING FOR FURTHER STUDY AND CONSULTATIONS WITH REGARD TO THE
TREATIES, THE. ITEM YOULD ALSO BE INCLUDED ON -NEXT YEARS GENERAL
ASSEMBLY AGENDA., | |

THE INTERNAT IONAL LAY COMHISSION ¢ILC) AT ITS RECENT SESSION
STUDIED THIS QUESTION AND REPORTED ON IT IN DOCUMENT A/5509. THE
DRAFT RESOLUTION, ACCORDING TO ITS SPONSORS, EHBODIES THE RECOUNENDATIONS
OF §§§E‘L°°
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S.5. MORE CINDIA), RECALLING THE ‘BACKGROUND TO THIS ITEM, SAID
THE ILC SHOULD STUDY FURTHER THE SUBSTANCE OF THE TREATIES, WITH A
VIEY TOWARDS ADPATING THESE AGREELENTS TO CONTEMPORARY CONDITIONS.

HE CITED THE ILC REPORT ON THE TREATIES AS DENONSTRATING THAT THE
21 TREATIES WERE OPEN BY THE FACT THAT THE GENERAL ASSEMBLY COULD
ACT AS DEPOSITORY FOR THESE AGREEMENTS.

THE GENERAL ASSEMBLY, HE SAID, WwAS THE MOST COHPETENT ORGAN FOR THIS
PURPOSE. 1IN THIS CONNEXION THE ILC RECOMMENDATION, AS REFLECTED IN
THE DRAFT RESOLUTION, WAS SIHFLE AND USEFUL, HE SAID.

AS FOR THE RESOLUTION ITSELF, THE REPRESENTATIVE OF INDIA HAD SOME
DOUBTS AS TO THE DETAILS OF THE TEXT, WHICH BIGHT GIVE RISE TO CERTAIN
DIFFICULTIES. THE RESOLUTION SHOULD BE MODIFIED, HE ADDED,

HIS DELEGATION, ME WENT ON, SUPPORTED THE FIRST AMENDHENT. THIS
'WAS NOT, IN HIS VIEW, A POLITICAL MATTER, BUT. IN KEEPING YITHIN THE
PRINCIPLE OF UNIVERSALITY.

THE HERE EXISTENCE OF AN "ENTITY" A5 A PARTY TO A TREATY DID NOT
IMPLY RECOGNITION OF THE "ENTITY". THERE WERE ALREADY EXANPLES OF THIS,
HE ADDED, THE SAHE METHODS USED IN THESE EARLIER TREATIES COULD
BE EMPLOYED IN THE 21 TREATIES.

THE COMMITTEE, BY ADOPTING THE “ALL STATES™ FORHULA, WOULD MAKE
A CONTRIBUTION TO THE PROGRESSIVE DEVELOPMENT OF INTERNATIONAL LAY

LEON AMON CIVORY COAST) SAID THE DRAFT RESOLUTION, ALTEOuGH IT -
WOULD AVOID DELAYS, USED A LEGAL PRINCIPLE THAT MAY OFFEND SOME STATES
WHICH WERE ALREADY PARTIES TO THE TREATIES. THE RESOLUTION DID NOT,
IN HIS VIEW, APPEAR TO BL EFFECTIVE,

THE CO=-SPONSORS OF TTE DRAFT, HE SAID, COULD HAVE PROVIDED
ALTERNATIVES TO THESE "FLAYS®. HOWEVER, HIS DELEGATION wOyLD SUPPORT
THE DRAFT RESOLUTION, SUBJECT TO THESE OBSERVATIONS REGARDING THE
IﬂADEQgAGIES OF THE DRAFT. .

[OR
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QUESTION OF SUCCESSION RAISED

M. DEWULF ,BELGIUN), EXPLAINING HIS DELEGATIONS VIEyYS ON THE
RESOLUTION AND THE TuO ANMENDMENTS, SAID BELGIUM HOPED THAT THE
NEWLY” INDEPENDENT STATES yOULD BE PARTICIPATING IN THE 2t TREATIES,

In THI% CgNNEXION, HE ADDED, HIS DELEGATION YOULD SUPPORT THE DRAFT
RESCLUTION,

HOYEVER, APPROVAL OF THE DRAFT DID NOT IMPLY THAT THE SOLUTION IT
OFFERED YAS THE BEST ONE., THERE WERE, HE GONTINUED, ADVANTAGES TO
THE PROTOCOL METHOD OF OPENING THE 21 TREATIES FOR ACCESSION BY THE
NEH STATES., FURTHER, IN THE VIEY OF HIS DELEGATION, THE DRAFT WAS
%4943 48&8%™ AND TLESS CAUTIOUS®™ THAN THE RECOMMENDATIONS OF THE ILC.

THE ILC, HE UENT. ON TO SAY, HAD NOT GONE SO FAR AS TO SAY THAT THE
GENERAL ASSEMBLY WAS THE COMPETENT ORGAN TO EXERCISE POWYERS WITH REGARD
TO THE TREATIES, THE RESOLUTION, IF ADOPTED, yOULD DO THIS, HE SAID.

CONTINUING, HE RECALLED THAT - THE GENERAL ASSEMBLY IN 1946 HAD
~ (DECLARED IN A RESOLUTION (24 (I>) THAT IT ©AS ywILLING, IN PRINCIPLE,

TO ASSUHE AND EXERCISE CERTAILN FUNCTIONS AND POYERS PREVIOUYSLY
ENTRUSTED TO THE LEAGUE OF NATIONS. 1IN THIS REWARD, THE ASSEHBLY SHOULD
NOT, PERHAPS, DECIDE THAT TI WAS THE SUCCESSOR T0 THE LEAGUE.

THE SUCCESSION IN INTERNATIONAL ORGANIZATIONS, HE CONTINUED, uAS
A CONMPLEX PROBLEM, MR. DEWULF STATED THAT THE APPROVAL BY HIS DELEGATION
OF THE DRAFT RESOLUTION DID NOT IMPLY ACCEPTANCE OF THE GENERAL ASSEMBLY
AS SUCCESSOR TO THE LEAGUE OF NATIONS.

A SIMILAR OBSERVATION, HE SAID, COULD BE MADE WITH REGARD TO THE

SUCCESSION OF STATES AND GOVERNMENTSQ NEITHER DID IT IMPLY, HE UENT ONg
THE ADMISSION OF CERTAIN THEORIES IN THIS FIELD.
v TURNING TO THE Ty0 AMENDHMENTS, THE REPRESENTATIVE OF BELGIJN SAID
HIS DELEGAT ION COULD NOT SUPFGRT THE FIRST AUENDMENT AND yas IN
FAVOgREOF THE SECOND.

HOR

000058



. Document disclosed under the Access to Information Act -
- Document divulgué en vertu de la Loi sur I'accés a I'information

FﬁSE 4~ PRESS RELEASE GA/L/1019

GHEORGHE JUCU (ROHANIA) SAID THAT HIS DELEGATION SHARED THE OPINIQN
- OF THE ILC THAT A RESOLUTION OF THE GENERAL ASSEHNBLY, RATHER THAN THE
PROTOCOL METHOD, COULD SOLVE THE PROBLEM OF THE TREATIES.

THE DRAFT RESOLUTION COULD ACHIEVE THAT OBJECTIVE, HE ADDED, THE
THO AMNENDHENTS, MOWEVER, EXPRESSED OPPOSING VEYS AS TO HOY TO COMPLETE
THE RESOLUTION, HE ADDED.

THE SECOND AMENDMENT UENT BACK TO THE DAYS OF STRAINED INTERNATIONAL
RELATIONS. HIS BELEGATION SUPPORTED THE PRINCIPLE OF THE FIRST
AMENDMENT o

GENERAL MULTILATERAL TREATIES, HE SAID, BY THEIR VERY NATURE,
REPRESENTED AN APPLICATION OF THE PRINCIPLES OF THE PROGRESSIVE
DEVELOFMENT OF INTERNATIONAL LAY. THE PARTICIPATION OF THE ENTIRE
INTERNATIONAL COMMUNITY GAVE OPPORTUNITIES FOR CO-OPERATION AHONG
ALL STATES. THIS WAS ONE OF THE TASKS OF THE UNITED NATIOWS, ACCORDING
TO 1TS CHARTER, HE ADDED.

IT yOULD BE INEQUITABLE; HE SAID, AS VELL AS CONTRARY T0 THE PURPOSES
OF THE UNITED NATIONS, IF THE RIGHTS OF ALL STATES TO PARTICIPATE
IN GENERAL WULTILATERAL TREATIES YERE LIMITED,

ARMANDG MOLINA LANDAETA (VENEZUELA), EXPLAINING HIS DELEGATIONJS
. POSITION ON THE ITEM BEFORE THE COMMITTEE; SAID THE PROTOCOL METHOD

- OF RESOLVING THE PROBLEHM OF THE 21 TREATIES yAS THE BEST PROCEDURE.
HOVEVER, IT WOULD BE DIFFICULT TO INPLEMENT AND WOULD GIVE RISE TO
OTHER DIFFICULTIES, THE SINPLEST HMETHOD, HE SAID;, AS THE ILC HAD
RECOMMENDED, WAS THE APPOINTHMENT OF A UNITED NATIG&S BODY TO EXERCISE
CERTAIN LEQGUE OF NATIONS POWERS.

, THIS SOLUTION WAS REFLECTED IN THE DRAFT RESOLyUTION, HE ADDED,

THE REFRESENTATIVE OF VENEZUELA SAID THAT THE RESOLUTION WAS ACCEPTABLE,
-BECAUSE IT OFFERED NEW STATES THE POSSIBILITY OF PARTICIPATION IN THE
21 TREAT1SS, THEREFORE, HIS DELEGATION WOULD SUPPORT THE RESOLUTION,
HOWEVER, FROM A LEGAL POINT OF VIEY, THE RESOLUTION ypns NOT ENTIRELY
ADEQUATEc IT COULD NEVER ENSURE EFFECTIVE PARTICIPATION OF THE NEy
STATES, IT WAS ONLY A PROVISIONAL HEASUHRE, HE ADDED.

. CONTINUING, THE REPRESENTATIVE OF VENEZUELA STATED THE RESOLuTION
- HAD NOT FULLY TAKEN INTO CONSIBERATION ALL OF THE ILC RECORMENDATIONS.

+ VENEZUELA, HE SAID, WOULD VOTE IN FAVOUR OF THE SECOND AMENDHENT.

THE CHAIRMAN, JOSE MARIA RUDA (ARGENTINA) ADJOURNED THE NEETING
AT 4310 P.H. UNTIL 3300 P.li. TOMORROU, WEDNESDAY, 23 OCTOBERa
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PRESS RELQ&SE Ga7L/3021
E}GHTEENT H' GENERAL ASSEMBLY « s:xru COMMITTEE, 800TH MEETING CPHD
UNITED NATIDNS, N.Y.

LEGAL COMNITTEE RLCEIVES THIRD AMENDHMENT TO DRAFT
RESOLUTION ON HMULTILATERAL TREATIES

' STATEMENTS UERE MADE THIS AFTERNOON BY THE REPRESENTATIVES OF
CONGO (LEOPOLDVILLE), UNITED KINGDOM, JAHAICA AND AFGHANISTAN, AS THE
SIXTH (LEGAL) COMHITTEE CONTINUED ITS CONSIDERATION OF THE QUESTION

- OF EXTENDED PARZLCIPATIO? IN GENERAL MULTILATERAL TREATIES CONCLUDED

et W D

UNDER THE AUSPICES OF THY LCEAGIE OF BATIUNDS.

“~THE-COuMTITTEE HAS BEFORE IT A NTNE~?DHLK "DRAFT RESOLUTION :
(DOC.A/Ca6/L.532/REV.1) WHICH WOULD HAVE THE GENERAL ASSEMBLY EHPOYER
ITSELF TO ASSUME CERTAIN FUNCTIONS OF THE LEAGUE OF NATIONS AND OPEN
TO NEYU STATES 21 HMULTILATERAL TREATIES CLOSED SINCE 1946,

THIS RESOLUTION DOES NOT INDICATE WHICH STATES WOULD BE INVITED TO
BECOME PARTIES TO THE TREATIES. THE SPONSORS ~~ AUSTRALIA, GHANA,
GREECE, GUATEMALA, INDONESIA, HALI, MOROCCO, NIGERIA AND PAKISTAN
- COULD NOT REACH AGREEMENT ON THIS HATTER, ACCORDING TO A FOOT-NOTE

- TO THE DRAFT.

- ~Ty0 ALTERNATIVES IN THE FORH OF AHENDHENTS BY GHANA, INDONESIA; MALL,
fOROCCO AND NIGERIA (DOC+A/C.6/L.533, CORR. 1 AND 2), AND BY AuUSTRpALIA,
GREECE AND GUATENALA (DDC¢A/C;6/L.534} ARE ALSO BEFORE THE COMMITTEE. .
THE FIRST AMENDMENT WOULD INVITE “ANY STATE" TO ACCEDE TO THE TREATIES;
AND THE SECOND AMENDMENT YOULD INVITE “EACH STATE ¢EMBER OF THE UNITED
NATIONS OR OF A SPECIALIZED AGENCY",

IN ADDITION, A THIRD, "COMPRO#ISE" ALTERNATIVE AHENDMENT WAS
INTRODUCED TODAY BY JANAICA (DOC.A/C.6/L.536). 1T yOULD INVITE MEMBERS
OF THE UNITED NATIONS AND OF THE SPECIALIZED AGENCIES AND PARTIES TO
THE STATUTE OF THE INTERNATIONAL COURT OF JUSTICE (ICyg) AND STATES
®"DESIGNATED FOR THIS PURPOSE BY THE GENERAL ASSEHMBLY®. OTHER PROPOSALS
HAVE ALSO BEEN HADE BY A NUIIBER OF DELEGATIONS.

THE INTERNATIONAL LAY COAMISSION (ILC) AT ITS RECENT SESSION STUDIED
THIS QUESTION AND REPORTED ON IT IN DOCUMENT A/550%. THE DRAFT
RESOLUT ION, ACCORDING TO ITS SPONSORS, EMBODIES THE RECOMMENDATIONS OF
THE INTERNATIONAL LAY COMMISSION.

HORE S : , 000060
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' NEY AMENDMENT SUPPORTED ‘

SIMON-PIERRE TSHIMBALANGA (CONGQ - LEOPOLDVILLE) SAID HIS DELEGATION
FULLY SUPPORTED THE DRAFT RESOLUTION. AS FOR THE AMENDMENTS AND PROPO~ .
SALS, HIS DELEGATION DID NOT FIND THE FIRST Ty0 AMENDMENTS SATISFACTORY,
HE QUOTED FROM A NUMBER OF LEGAL CASES IN SUPPORT QF HIS VIEy.

THE REPRESENTATIVE OF THE CONGO WENT ON TO SAY THAT THE PRINCIPLE
~ OF UNIVERSALITY YAS INCOMPLETE IN BOTH OF THE FIRST TuwO AMENDMENIS.

. HIS DELEGATION SURPORTED THE "COHPROMISE SOLUTION" SUGGESTED BY
- AUSTRALIA AND FORMALLY SUBMITTED TODAY BY JAUAICA. .
. 1.8+ SINCLAIR (UNITED KINGDUID; REFERRING 10 IRE SOVIET UNIONS
PROPOSAL TO ADOPT A RESOLUTION THAT JOULD PROVIDE FOR FURTHER STyDY
OF THE TREATIES, SAID HIS DELEGATION SAy NO “GREAI NERIT™ IN POST-
PONING THE ISSUE.
THE CONSIDERATIONS TO BE GIVEN TU THE TECHNICAL ASPECTS OF THE
TREATIES DID NOT, IN HIS VIEY, PRECLUDE THE CONMMITTEE FROY
DECIDING TO OPEN THE 21 TREATIES TQ ACCESSION BY STATES NOy. _
NO STATE WAS OBLIGED TO ACCEDE NOY, HE SaAlD. THEY COyLD wAIT UNTIL
THE RESULTS OF FURTHER STUDIES UERE HADE KNOUN.

- TURNING TO THE "POLITICALLY CONTENTIOUS®™ ISSUE OF YHICH FORMULA FOR
ACCESSION SHOULD COMPLETE THE RESOLUTION, THE REPRESENTATIVE OF THE
UNITED KINGDOM SAID HIS DELEGATION "APPRECIATED™ THE PROPOSAL HADE BY
IRAN -~ TO INVITE ALL STATES AGREED UPON BY THE SIGNATORIES TO THE
TREATIES. IN THIS CONNEXION, HOUEVER, HE SAID, THE PROPOSAL SUGGESTED
BY AUSTRALIA -~ YHICH WOULD HAVE THE GENERAL ASSEMBLY DECIDE YHICH
STATES, IN ADDITION TO MEMBERS OF THE UNITED NATIONS, yOyLD BE INVITED
T0 ACCEDE =~ WAS A "SDLUTION” ACCEPTABLE TO THE UNITED KINGDOMN
DELEGATION,

{AORE co . 000061
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(THIS 1S THE SAHE PROPOSAL FORWALLY INTRODUCED TODAY BY JAHAICA.)
YHILE THE UNIT ELEGATION SUPPORTED THE SECOND AHENDHENT,

IT YOULD VOTE FOR_T HE JAMAICAN |
LeB. FRANCIS (JAHAICA) ASKED THAT CO-SPONSORS JOIN HIN NOy.

 ABDUL HAKIN TABIBI (AFGHANISTAN) SAID THE SPONSORS OF THE Ty0

AMENDMENTS NOY FOUND THEMSELVES IN A DILEMMA. THERE YERE TOO HANY

PROPOSALS AND THE SPONSORS HAD NO INTENTION OF BEING INVOLVED IN A

 POLITICAL DEBATE, HE SAID.

" THE TREATIES IN QUESTION, ME YENT ON, MIGHT NOT HEET THE NEEDS

OF AFRICAN AND ASIAN COUNTRIES. HE ASKED DELEGATIONS NOT TO RySH TO

ACCEDE TO THESE TREATIES. TIHNE HAD CHANGEZD yORLD CONDITIONS.

IT YAS NOT THE INTENTION OF THE SPONSOR, HE YENT ON, TO INJECT A
'POLITICAL ISSUE INTO THE COMMITTEE, YHICH USUALLY HANDLED TECHNICAL
MATTERS., THEREFORE, IN KIS VIEy, AN IMHMEDIATE DECISION wAS NOT URGENT.

'IF THE SPONSORS FELT IT YAS URGENT, HE wOULD VOTE FOR THE
RESOLUTION AHD THE FIRST AHENDHENT, HOWEVER, HE DID NOT BELIEVE THIS
WAS S0, AWENDMENTS, OF ANY KIND, HE SAID WOULD NOT SOLVE THE QUESTION,

" THE BEST WAY OUT’ OF THE DILENMA, HE SAID, yAS TO REQUEST THE

SECRET ARY-GENERAL TO EXAMINE THE TREATIES yITH A VIEy TO ASCERTAINING

THEIR USEFULNESS.

POSTPONEMENT FOR ONE YEAR, ME SAID, COULD HELP T0O SOLVE THE ISSUE.

- THE RESOLUTION AND A%ENDHENTS COULD WAIT UNTIL THEN.,

#iR. FRANCIS -(J ENTALIVE OF COLOMBIA HAD
INDICATED HE WOULD BE A CQ_§£QﬂSﬁR_ﬂ£¢HéS~Aﬁ5%&ﬂEHT.

INTRODUCING THE AMENDHENT, THE REPRESENTATIVE OF JAMAICA NOTED THAT
" THE FIRST Tu0 AMENDMENTS UOULD BE UNACCEPTABLE TO MANY DELEGATIONS.
JAﬂAiCA, KE WENT ON, SOUGHT TO HARMONIZE THE DIFFERENCES.

THE ADVANTAGE OF HIS AMENDMENT, HE WENT ON, WAS THAT IT DID NOT
CLOSE THE DOOR TO ANY STATEs THE GENERaL ASSEMBLY wOULD BE FREE 10
INVITE STATES TO ACCEDE ro THE TREATIES,

HE NOTED THAT THE ONFERENCE ON DIPLOMATIC RELATIONS HAD
AﬁD?TED THE SABE FORMULA EHBGDIED IN THIS AMENDQENT. 000062

LORE .



—I —— ) Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi siir 'accés a I'information

EN72

PAGE 4= 'PRESS RELEASE‘GA/Lliczl '

ARHANDO HOLINA LANDAETA (VENEZUELA) SAID HE yOuLD SHPPORT THE JAﬁAICAN
COMPROMISE PROPOSAL.

MISS RAJASPERA (EADAGASCAR) SAID ALL THE AHMENDMENTS NEEDED FURTHER
STUDY. THE VOTE, THEREFORE, SHOULD BE POSTPONED UNTIL MONDAY. o
. DIEGO URIBE (COLONBIA)Y SAID HE WOULD CO-SPONSOR THE JAMAICAN AMEND«
MENI, AS IT RECONCILED HANY OF THE VIEWS Ei?ﬁfﬁﬁiﬁ"fﬁ‘?ﬁf?‘ﬁxﬁirs, .

CO-SPONSORS UITHDRAU SECOND AMENDMENT

KENNETH BAILEY (AUSTRALIA), SPEAKING ON THE DOCUMENTS BEFORE THE
COMMITTEE, ANNOUNCED THAT THE CO-SPONSORS OF THE SECOND AMENDHENT
YOULD NOY WITHDRAY IT AND SUPPORT THE JAMAICAN AUMENDHMENT. '

HIS DELEGATION, HE SAID, FOUND THE FIRST AUEDHENT UNACCEPTABLE ON
JURIDICAL GROUNDS. THE SECRETARY~GENERALS OFFICE yaS NOT POLITICAL, .
AND THE FIRST AMENDMENT wAS POLITICAL IN NATURE, HE ADDED. GOVERNMENTS
HAD TO TAKE POLITICAL DECISIONS THEMSELVES. WITH REGARD TO THE .
PRINCIPLE OF UNIVERSALITY, HE SAID, THE TEST BAN TREATY ARRANGEMENT
‘FOR ACCESSION OFFERED NO GUIDE OR PRECEDENT yWITH REGARD TO THE LEAGUE

- OF NATIONS TREATIES, CONTRARY TO THE VIEyS OF SOME DELEGATIONS.

FURT HERMORE, UNIVERSALITY COULD NOT BE ATTAINED BY LEAVING THE MATTER
. TO THE SECRETARY~GENERAL, IT HAD TO BE ACHIEVED POLITICALLY. THE
“VIENNA FORMULA™ WAS A MEANS OF ACCOMPLISHING THIS OBJECTIVE, :

CONTINUING, THE REPRESENTATIVE OF AUSTRALIA SAlID THAT SOME OF THE
TREATIES VERE READY FOR ACCESSION, AS THEY STOOD. AS FOR THE OTHERS,

THE DRAFT RESOLUTION AND THE JAHAICAN AMENDMENT PROVIDED FOR FURTHER
" EXAMINATION AND CONSULTATION BETYEEN THE SECRETARY-GENERAL AND STATES,
AS TO THE USEFULNESS OF THE TREATIES.

CONTIRUING, MR, BAILEY SAIQ THE TREQTIES SHOULD Bﬁ PUT INTO OPERATION
AS SOON AS POSSIBLE. '

HE DID NOT AGREE, HE SalD, UITH THE REPRESENTATIVE OF AFGHANISTAN
THAT THE ISSUE SHOULD BE POSTPONED. THE QUESTIONS OF URGENCY AND
HAST INESS WERE NOT RELEVANT, FOR THE COMHITTEE HAD THOROYGHLY CONSIDERED
THE ITEM BEFORE IT. '

ACTION SHOULD NOT BE WITHHELD FOR ANOTHER YEAR, HE SaID., CONTROVERSY
COULD NOT BE AVOIDED BY DELAY. UNANIMOUS ADOPTION OF THE "VIENNA
FORMULA™ IN THE PAST SHOULD BE THE BASIS OF THE CONMITTEES WORK TODAY.

HORE | 000063
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" E.X. DADZIE (GHANA), SPEAKING UNDER THE RIGHT OF REPLY, SAID THE
APPARENT ABSENCE OF "GREAT URGENCY", WITH REGARD TO THIS ITEH,
INDICATED THAT THE COMMITTEE SHOULD AWAIT THE RESULT OF FURTHER STUDY.
AND CONSULTATION.

ACCORDINGLY, HIS DELEGATION YOULD YIELD TO THE APPEAL OF THE
REPRESENTATIVE OF AFGHANISTAN TO POSTPONE FOR ONE YEAR A DEGISION ON
THIS ISSUE. THIS YaS, IN HIS VIEW, A SUSPENSION OF PARAGRAPH FOUR
OF THE DRAFT RESOLUTION - WHICH REQUIRES COMPLETION BY ONE OF THE
THREE Amgnnnﬁnrs - YHILE PARTS OF THE RESOLYTION COULD BE VOTED ON

THIS YEAR.
" FURTHER, HE SUPPORTED THE REQUEST OF HADAGASCAR FOR PUTTING OFF THE
VOTE UNTIL HONDAY.

1SS E.H. LAURENS (INDONESIA), REPLYING TO AFGHANISTAN, SAID HER
DELEGATION WAS YILLING TO YIELD TO THE APPEAL FOR POSTPONEHENT AND
SUPPORT THE MADAGASCAR PROPOSAL.

P.D. HOROZOV (USSR) RESERVED HIS RIGHT TO REFLY.,

G.E, EFETIE (NIGERIA) SUPPORTED THE PROPOSAL HADE BY HADAGASCAR.

THE REPRESENTATIVE OF AFGHANISTAN, REPLYING TO AUSTRALIA, SAID HIS
PROPOSAL FOR POSTPONEKENT MAD JUST BEEN UPHELD BY THE REPRESENTATIVES
OF GHANA AND INDONESIA,

THE CHAIRHAN THEN ADJOURNED THE WEETING UNTIL 10230 A.M, ON HONDAY,
28 OCTOBER.

JB 715P 25 OCT 63 . S 000064
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EIGHTEENTH GENERAL ASSEMBLY - SIXTH CONMITTEE, 797TH HEETING (AID
UNITED NATIONS, Ne Yo _

CONSIDERAT ION OF GENERAL MULTILATKRAL TREATIES
TBHHMMMMMEHMEIMHXXS CONTINUES IN SIXTH COMMITIEE

THE SIXTH (LEGAL) COMMITTEE THIS HORNING CONTINUED ITS CONSIDERATION
OF THE QUESTION OF EXTENDED PARTICIPATION IN GENERAL MULTILATERAL

TREATIES CO HE-AUSPICES OF THE EEE%E UF NATIONS, ' f
; TEMENTS WERE HADE TODAY B8Y THE REPRESENTATIVES OF THE UNITED ’ bﬁ

KINGDOM, FINLAND, POLAND, FRANCE, UNITED ARAB REPUBLIC, UXRAINE, SYRIA
 CZECHOSLOVAKIA, BRAZIL, SPAIN AND AFGHANISTAN. IN ADDITION, THE USSR éfyﬁyf
EXERCISED ITS RIGHI OF REPLY AND OFFERED A ”COHPRONISE SULUTI " TO THE
DRAFT RESOLUTION ON THIS ITEN. —

THE COMHMITTEE HAS BEFORE IT A DRAFT RESOLUTION BY WHICH THE GENERAL
ASSEMBLY WOULD EHPOVWER ITSELF TO ASSUHE CERTAIN FUNCTIONS OF THE LEAGE
OF NATIONS AND OPEN TO NEY STATES 21 HULTILATERAL TREATIES CLOSED SINCE
1946,

THE 3-POYER RESOLUTION (DOGA/C.6/L.532/REV1) DOES NOT INDICATE
WHICH STATES WOULD BE INVITED TO BECOME PARTIES TO THE TREATIES.
~ ,THE SPONSORS -- AUSTRALIA, GHANA, GREECE, GUATEMALA, INDONESIA, HALI,
_ LOROCCO NIGERIA AND PAKISTAN -~ COULD NOT REACH AGREEMENT ON THIS

HIATTER, ACCORDING TO A FOOTNOTE TO THE DRAFT.
_ TYO ALTERNATIVES IN THE FORIM OF AMENDHENTS BY GHANA, INDONESIA, MALI,
MOROCCO AND NIGERIAL. (DOC/A/C/6/L.533/CORR.1 AND 2), AND BY AUSTRALIA,
GREECE AND GUATENALA (DOC.A/C/6/L.554) ARE ALSO BEFORE THE COMMITTEE.

THE FIRST AMENDMENT WOULD IRVITE "aNY STATE" TO ACCEDE TO THE,
TREATIES; AND THE SECOND AMENDMENT wOULD INVITE "EACH STATE HEHMBER
OF THE UNITED-NATIONS OR OF A SPECIALIZED AGENCY".

I.ile SINCLAIR (UNITED KINGDOH) RECALLED THAT THE UNITED NATIONS
LEGAL COUNSEL AT THE COUMMITTELS MEKTING LAST FRIDAY HAD INDICATED
THAT THE SECRETARY-GENERAL WOULD HAVE TO ASK THE GENERAL ASSEMBLY
FOR A LIST OF STATES TO BE INVITED TO ACCEDE TO THE TREATIES, IF THE

FIRST AﬁENDMENT YERE ADOPTED. .
ﬂORE , v _ - 000065
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HE AL'SO REFERRED TO THE STATEMENT LAST FRIDAY BY THE REPRESENTATIVE
OF THE USSR AND SAID THAT HE HAD CONSIDERED CAREFULLY WHAT uyAS SAID,
AND. YHAT WAS NOT SAID,

"HE#STATED THAT NU KENTION.HAD BEEN MADE OF THE TEST BAN TREATY,
YHICH; ALTHOUGH IT EMBRACED THE "ALL STATES®™ FORMULA, DID SO BY A UNIQUE
DEVICE., THE THREE ORIGINAL SIGNATORIES TO THAT TREATY, HE SAID, WERE
THE DEPOSITORIES AND STATES WISHING TO ACCEDE TO IT COULD TRANSHMIT
THEIR INSTRUHENTS OF ACCESSION TO ANY OF THE THREE POYERS. THIS waS
DONE, MR, SINCLAIR SAID,. TO AVOID THE PROBLEM YHICH wOULD ARISE UNDER -
THE FIRST ANENDHMENT, IT ALSO PROVED THAT THE UNITED KINGDON ADHERED
TO THE PRINCIPLE OF UNIVERSALITY.

TURNING TO THE DRAFT RESOLUTION ITSELF, HE SAID IT ADEQUATELY AND
ACCURATELY REFLECTED THE RECOMMENDATIONS OF THE INTERNATIONAL LAu
COMMISSION (ILC) ON TKIS QUESTION,
 THE ILC HAD STUDIED THE PROBLEK AT ITS RECENT SESSION AND REPORTED
~ON_IT IN DOCUHENT -A/5509., THE RESOLUTION ACCORDING TO ITS SPONSORS,

EMBODIED THE ILC SUGGESTIONS.

CONCLUDING, THE REPRESENTATIVE OF THE UNITED KINGDOH SAID HIS DELEG-
ATION WOULD SUPPORT THE DRAFT RESOLUTION, ON THE UNDERSTANDING IT yOULD
. BE_COMPLETED BY THE ADOPTION OF THE SECOND AMENDWENT. . _

VOITTO SAARIO (FINLAND) SAID THAT HOST OF THE TREATIES YERE EITHER
OBSOLETE OR OBSOLESCENT. OTHERS REQUIRED REVISION. THIS PROVIDED
AN OPPORTUNITY FOR THE NEY STATE FOR yHOM THE TREATIES UERE INTENDED,
TO CONTRIBUTE TO THE PROGRESEIVE DEVELOPMENT OF INTERNATIONAL LAW.

R. SAARIO DECLARED THE HETHOD OF AN AMENDING PROTOCOL TO OPEN
THE TREATIES VWAS TOO CUMBERSOME, AND THE ILC HAD COME FORTH WITH THE
BEST SOLUTION. HOWEVER, HE WENT ON, IT wOULD BE yISE TO DETERMINE
WHICH OF THE 21 TREATIES STILL HELD INTEREST 70 NEy STATES. HOREOVER
THERE WERE LEGAL DIFFICULTIES IN CONNEXION WITH THE TEXT OF THE DRAFT
RESOLUTION WHICH RENDERED IT PREMATURE.

FURTHER STUDY AND CONSULTATIONS UERE NEEDED, HE CONCLUDED. 000066
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E. YYZNER (POLAND) SAID KE DOUBTED THE URGENCY OF THE PROBLEM
BECAUSE "NO SIGNIFICANT INTEREST" HAD BEEN SHOyYN BY NEyw STATES FOR YHICH
THE OPENING OF THE TREATIES YAS INTENDED., HANY OF THE TREATIES YERE
OBSOLETE, HAD -CEASED TO BE IN FORCE, OR HAD BEEN SUPERSEDED BY NE?@R
AGREEHENTS. THE AUTHORS OF THE DRAFT RESOLUTION, HOYEVER,
HAD REALIZED THIS BY REQUESTING CONSULTATIONS AS TO THE RELEVANCE OF
THE TREATIES IN VIEW OF CONTEMPORARY CONDITIONS.

SUGGEST ING MODIFICATIONS TO THE TEXT OF THE DRAFT, CERTAIN
'PARTS OF UHICH HE SAID LACKED LOGIC, MR. WYZNER DECLARED THAT Hsl
DELEGATION FAVOURED OPENING THE TREATIES. HOYEVER, THE TREATIES yOyLD
BE OF INTEREST TO NEW STATES ONLY IF THEY WERE ADAPTED TO MODERN
CIRCUMSTANCES. - ’

ON THE TWO AUENDMENTS TO THE -RESOLUTION, HE SAID POLAND DEFENDED
THE FIRST ONE, YHICH CORRESPONDED TC THE PRINCIPLE OF UNIVERSALITY
OF INTERNATIONAL LAY. THE "QUASI-LEGAL" ARGUHENTS OF THOSE AGAINST
THIS ALENDHENT TO THE EFFECT THAT THE SECRETARY~GENERAL wOuyLD BE
PRESENTED WITH AN " INSURHMOUNTABLE" TASK, SHOWED a LACK OF CONFIDENCE
IN THE SECRETARY TGENERAL, HE STATED.

CONTINUING, HE SAID THAT CONTRARY TO THE REMARKS OF THE UNITED
KINGDOM EARLIER IN THE MEETING, POLAND VIEYED THE TEST BAN TREATY,
YHICH “SO RADICALLY IMPROVED THE INTERNATIONAL ATHOSPHERE", aS A
STRIKING EXAMPLE OF THE "ALL STATES" FOHULA. IT yOULD BE HIGHLY
PARADOXICAL IF THE STATES THAT HAD REACHED AGREEMENT ON OPENING TO
ALL STATES THE TEST BAN TREATY, WHICH wAS POLITICAL IN NATURE, COyLD
NOT DO SO ON THESE 21 TREATIES OF A TECHNICAL CHARACTER.
. CONCLUDING, THE REPRESENTATIVE OF POLAND, DECLARED HE wOuLD SyPPORT
THE DRAFT RESOLUTION ON THE UNDERSTANDING THAT THE FIRST AHENDMENT
‘'T00, YOULD BE ADOPTED. o

PHILIPPE MONOD (FRANCE) STATED THAT ALL OF THE DELEGATIONS wHICH
HAD SPOKEN ON THIS ITEM HAD AGREED ON THE PRINCIPLE OF yIDER PARTICIPATION
IN THE TREATIES AND THAT, WITH SL1GHT DIVERGENCIES, THERE yERE NO
SERIOUS DIFFERENCES A5 TO THE SUOSTANCE OF THE RESOLUTION. THE COMHENTS
ON JURIDICAL TECHNICALITIES, THOUGH USEFUL, YERE SUPERFLUOyS.

-THE CO-SPONSORS, HE WENT ON, HAD NOT CALLED THE DRAFT A PERFECT
SOLUTION. THEY, THEMSELVES, HAD SEEN THAT MANY PROBLENMS WOULD
REMAIN. THEY WERE RIGHT, HOWEVER, IN NOT HESITATING IN THE FACE OF
THE OBSTACLES, AND THUS HAD NOT JEOPARDIZED THE FINAL RESULT.

HORE L _ . 000067
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REFERRING TO THE TECHNICAL PROBLEMS THAT HAD BEEN RAISED BY A NUMBER
OF DELEGATIONS, THE REPRESENTATIVE OF FRANCE MADE SEVERAL SUGGESTIONS,
YHICH HE FELT MIGHT AVOID THESE DIFFICULTIES, HOWEVER, HE SAID, THE
SUBSTANCE OF THE MATTER STILL WAS SMALL AND FURTHER STUDIES MIGHT
REVEAL THEWN EVEN LESS IMPORTANT.

FOR THESE REASONSy HE DECLARED, HIS DELEGATION CONSIDERED IT
REGRETTABLE THAT A FOLITICAL PROBLEM HAD ARISEN, WHICH SHOULD NOT HAVE
BEEN RAISED IN CONNEXION WITH THESE TREATIES. THE SECRETARY~-GENERAL
SHOULD NOT BE ASKED TO PERFORM AN IMPOSSIBLE TASK. FURTHER, IT yOylLD
BE DANGEROUS TO REQUEST HIM TO TAKE ACTIONS BEYOVD ‘HIS RESPONSIBILITIES
AND AGAINST HIS VWILL.

MR. MONOD ASKED HEMBERS OF THE: COMMITTEE T0 REFLECT ON THE
CONSEQUENCES VHEREBY A "FEy YORDS" yOULD COMPEL THE SECRETARY=-GENERAL .
TO FAIL IN HIS DUTY OF OBJECTIVITY. THE SECOND AMENDMENT yAS THE ONLY
POSSIBLE PROCEDURE, ME ASSERTED.

- FRANCE YOULD VOTE IN FAVOUR OF THE DRAFT RESQLUTION AND THE SECOND
AMENDMENT, HE CONCLUDED.

RAOUF EL REEDY (UNITED ARAB REPUBLIC) REGARDED THE PROTOCOL METHOD
OF OPENING THE TREATIES AS HAVING PRACTICAL DIFFICULTIES AND LEGAL
UNCERTAINTIES. THE WMETHOD CONTAINED IN THE DRAFT RESOLUTION, WHICH
VIEYED THE UNITED NATIONS AS THE LEGAL SUCCESSOR TO THE LEAGUE OF
NAT IONS, WAS LEAST COMPLICATED.

HIS DELEGATION, HE SAID, WOULD HAVE PREFERRED THE DRAFT TO EXPRESS
THIS SUCCESSION MORE EMPHATICALLY, AND WHILE IT DID NOT CONSIDER THE
‘DRAFT AS A FINAL INTERPRETATION OF THIS QUESTION, IT SATISFIED THE.
NEEDS WITH RESPECT TO THE TREATIES.

CONTINUING, HR. EL REEDY SAID THAT HIS DELEGATION SUPPORTED THE
PRINCIPLE OF UNIVERSALITY AND, THEREFORE, OPPUSED THE SECOND AMENDMENT.
HE SAID THE TEST BAN TREATY HAD BEEN BASED ON THIS PRINCIPLE AND HE
HOPED THAT THE COMMITTEE, IN VIEy OF THE IMPROVED INTERNATIONAL
ATHOSPHERE, WOULD RECOMMEND TO THE GENERAL ASSEMBLY A RESOLyTION
CALLING FOR WIDER PARTICIPATION IN THE TREATIZS,

MRS, E.l. ZGURSKAYA (UKRAINE) STATED THAT THE SECOND AMENDMENT
CLEARLY CONFLICTED WITH THE PRINCIPLE OF UNIVERSALITY oF INTERNATIONAL
LAY, AND DISCRIMINATED AGAINST SOME STATES. _ 000068
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THE SECOND AMENDMENT, SHE SAID, WENT BACK TO TME FORMULA OF THE “DARK
DAYS®™ OF THE PAST. THIS HAD OUTLIVED ITS TIME. ALL STATES SHOyLD BE
PERMITTED TO PARTICIPATE IN THE TREATIES., VIEWING TREATIES AS A
JURIDICAL FORM OF INTERNATIONAL CO-OPERATION, HR. ZGURSKAYA SAID THE
COMMITTEE HAD TO TAKE STEPS TO INSURE THE DEVELOPMENT OF yNIVERSALITY.

THE TEST BAN TREATY, SHE WENT ON, HAD BEEN A CONVINCING EXAMPLE,

BY WHICH THE THREE ORIGINAL SIGNATORIES HAD BEEN GUIDED BY THE “ALL
STATES” FORMULA. THE LEGAL COHMITTEE SHOULD FOLLOY THIS EXAMPLE, THE
FEARS EXPRESSED BY SOME DELEGATIONS THAT THE SECRETARY-GENERAL COouyLb
NOT FIND EQUITABLE SOLUTIONS, WERE NOT ¢ELL FOUNDED.

- HER DELEGATION, SHE CONCLUDED, wOULD VOTE AGAINST THE SECOND AMEND7
MENT. FURTHER, IT COULD NOT SUPPORT THE DRAFT RESOLUTION UMNLESS THE
FIRST AMEND&ENT YERE ADOPTED. '

ADNAN NACHABE (SYRIA) SAID HIS DELEGATION FAVOURED THE FIRST AHEND=-
MENT YHICH OPENED THE TREATIES TO ALL STATES., THIS CONFIRHED THE
PRINCIPLE OF UNIVERSALITY. THE LARGEST NUMBER OF STATES SHOULD
PARTICIPATE IN HMULTILATERAL TREATIES.

V. PECHOTA (CZECHOSLOVAKIA) SAID INTERNATIONAL Law GUARANTEED THE
- RIGHT OF ALL STATES TO ENTER INTO GENERAL MULTILATERAL TREATIES. THIS
WAS REFLECTED IN THE DRAFT RESOLYTION. HOWEVER, CERTAIN ASPECTS '
"RAISED SOME DOUBTS THAT HAD TO BE EXAMINED. IT HAD NOT YET BEEN
ESTABLISHED, HE WENT ON, HOW HMANY OF THE TREATIES yERE STILL IN FORCE.
Igrng§gTN0T BE USEFUL TO INVITE STATES TO ACCEDE TO TREATIES THAT DID
N X15T.

FURTHER STUDY WAS NECESSARY WITH REGARD TO THE SUBSTANCE OF THE
TREATIES., AN INTERIM SOLUTION, AS PROVIDED FOR IN THE DRAFT RESOLUTION,
WAS POSSIBLE, HOWEVER, HE STATED.

THE PRINCIPLE OF UNIVERSALITY HAD TO BE ADHERED TO. DISCRIMINATION,
HE ADDED, REPRESENTED A FLAGRANT VIOLATION OF THIS PRINCIPLE., IT HAD
EXISTED BEFORE, BUT NOW IT YAS INADMISSIBLE. THE OBJECT OF THIS DIS-
CRIf1INATION, HE SAID, WAS TQ KEEP OUT OF THE UNITED NATIONS CERTAIN
SOCIALIST STATES.,

HIS DELEGATION wAS YILLING TO GO ALONG WITH THE INTERIM SOLUTION,

ON TgEEASSUMPTION THAT 1T WOULD APPLY THE PRINCIPLE OF UNIVERS&LITY- 000065
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P. D. MOROZOV (CUSSR), EXERCISIN HIS RIGHT OF REPLY; SAID THAT THE
TEST BAN TREATY HAD ADOPTED THE “ALL STATES™ FORNMULA. HOYEVER, HE
ADDED ; PERHAPS 1T £ _HORE JUDICIOUS TO ADOPT ONLY A PART OF THE
DRAFT_RESOLUTION. HE THEN PROPOSED THAT ONLY THOSE PARAGRAPHS THAT -

PROVIDED FOR FURT HER " THE QUESTION BE ADOPTED.
YOULD BE BEST TO ADOPT UNANINMOUSLY THE DRAFT RESOLYTION
AND THE FIRST AMENDHENT. IN VIEY OF THE DEBATE THAT HAD DEVELOPED,

HOWEVER, THE COMMITTEE SHOULD CONSIDER HIS PROPOSAL. A DECISION THAT
YOULD BRING BACK THE “COLD UAR" yOULD BE A HASTY ONE., 1IT wOyLD BE yISE
TO "BIDE OUR TIHE".

GILBERTO AMADO (BRAZIL) SAID HIS DELEGATION FAVOURED THE PRINCIPLE OF
UNIVERSALITY., THE COMMITTEE, HOWEVER, SHOULD FOLLOY THE PROCEDURES '
DICTATED BY INDIVIDUAL INTERESTS, WHICH wOULD SOME DAY DISAPPEAR.

HIS DELEGATION WOULD WAIT UNTIL THE CO SPONSORS OF THE DRAFT RESOLy-
TION EXPRESSED THEIR VIEYS ON THE SOVIET PROPOSAL, BuyT IN THE HEANTIHE
YOULD SUPPORT THE DRAFT RESOLUTION AND THE SECOMD AMENDMENT.

ANTONIO DE LUNA (SPAIN) SAID HIS DELEGATION SUPPORTED THE RESOLUTION,
THOUGH IT HAD "DEFECTS5", HOUEVER, AFTER HEARING THE REPRESENTATIVE OF
THE USSR HIS DELEGATION WOULD FAVOUR HIS PROPOSAL..

ABDUL HAKIN TABIB1 (AFGHANISTAN) STATED THAT HIS DELEGATION FAVOURED
THE DRAFT RESOLUTION AND THE FIRST AHENDMENT. IT ALSO SUPPORTED
PROPOSALS FOR A NEY LOOK AT THE TREATIES TO ADAPT THEH TO CONTEMPORARY
CONDITIONS., THE SECRETARIAT, HE SAID, SHOULD STUDY THEH FURTHER. HE
SAID HIS DELEGATION WOULD VOTE FOR THE DRAFT RESOLUTION. HOYEVER, IN
VIEY OF THE SOVIET SUGGESTION, THE COHUITTEE SHOULD SOJOURN TO GIVE TIHE
FOR THE SPONSORS TO STUDY THE NEY PROPOSAL.

THE CHAIRNAN, JOSE MARIA RUDA (ARGENTINA) ADJOURNED THE HEETING AT
1310 P UNTIL TOMORROY AFTERNODN. : ‘

JB&HSA3TP 21 OCT &3
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Oct.21/63F 20-32-1-( . |CONFID

Fm:  TXTERNAL 9 )
. - NUMBER PRECEDENCE
To: _ CANDEL NY . | | L365 OPIIGIED
~INFO: (for COIMCENTRE: This telegram required
by CANDR®L for meeting morning Oct. 22nd.)

Ref.: URTELS 1508 OCT 18 AND 1514 OCT 19
Subject: - 18TH UNGA SIXTH COTTEE ITEM 2, EXTENDED

PARTICIPATION IN LEAGUE TREATIES

- IT iS NOT RPT NOT CLEsR TO US VHETHER THE LEAgUE IN FACT
AUTHORI4ED THe ASSEMBLY Té EXERCISE THE FUNCTIONS ENVISIONED IN
RESOLUTION 24(1) OF 1946. IFlIT DID THE PRESENT RESOiUTION VWVOULD
APPEAR REDUNDANT ON OUR READING OF THE 1946 RESOLUTION. IF IT DID
NOT RPT NOT OUR COMIIENTS ARE AS FOLLOWS: | '
WHILY WE ENTERTAIN SOME DOUBTS AS TO THE LEGAL PROPRIETY OF THE
PROCEDURE SET OUT IN THE DRAFT RESOLUTION WHICH APPEARS TANTAMOUNT
TO AN EXERCISE OF LEGISLATIVE POWERS BY THE ASSEMBLY, WE BELIEVE THAT
THIS NARROV CASE COULD IN FUTURE BE DISTINGUISHED IF NECESéARY ON
GROUNDS THAT IT CONCERNED MATTERS OVERLOOKED IN, THE TRANSFER OF POVERS
. FROL THE LEAGUE TO THE.UNITED NATIONS. YOU'MAYasUszziT RESOLUTION. .
: _ . STHURGOVLeES S
2, VITH REGARD TO "ALL STAtES" QUESTION .E NOTE S®A '
STATE&ENT AND TRUST IT WILL PROVE POSSIBLE TO SECURE A VORDING

LOCAL
DISTRIBUTION

ORIGINATOR - DIVISION PHONE ' "APPROVED BY

s, M. CADIEUX

L L L R S T T T

e LoDy GOpithorne/ijl Legal 2-5408

...............

EXT. 18 (REV. 12/61) ' o 000071
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FM CANDELNY OCT18/63 UNCLAS.
10 EXTERNAL_ISBS.PRIORITY
REF OURTEL 1481 0CT{6

18TH UNGA$SIXTH CTTEESITEM TWO . “
TEXT OF DRAFT RESLN SUBMITTED BY DELS OF AusrﬁALAI GHANA, GREECE
GUATEMALA INDONESIA MALI MOROCCO NIGERIA AND PAK FOLLOWS'QUOTE THE
GENERAL ASSEMBLY, |

HAVING CONSIDERED THE QUESTION OF EXTENDED PARITICPATION IN GENERAL
MULTILATERAL TREATIES CONCLUDED UNDER THE AUSPICES OF THE LEAGUE’ OF
‘NATIONS,AND THE REPORT OF THE INTERNATIONAL LAV COMMISSION THEREON,

_NOTING THAT THERE ARE TWENTY-ONE SUCH TREATIES OF A TECHINCAL AND
NON-POLITICAL CHARACTER WHICH BY THEIR TERMS AUTHORIZED THE COUNCIL
OF THE LEAGUE OF NATIONS TO INVITE ADDITIONAL STATES TO BECOME
PARTIES,AND THUS WERE NOT RPT NOT INTENDED TO BEVCLOSEDVTOYNEVT
'STATES, .. T | -

FURTHER NOTING THAT sINdE THE cou&ch‘or-rHE LEAGUE CEASED TO EXIST,
A LARGE NUMBER OF NEW STATES HAVE COME INTO BEING,AND THAT MANY OF
THEM HAVE BEEN UNABLE TO BECOME PARTIES TO THE TREATIES IN QUESTION
THROUGH LACK or AN INVITATION TO ACCEDE,

RECALLING THE RECOMMENDATION OF THE ASSEMBLY OF THE LEAGUE OF
NATIONS AT ITS FINAL SESSION,THAT MEMBERS OF THE LEAGUE SHOULD
FACILITATE IN EVERY WAY THE ASSUMPTION BY UN OF FUNCTIONS AND
POWERS ENTRUSTED TO THE LEAGUE UNDER IETERNATIONAL AGREEMENTS OF
A TECHNICAL AND NON-POLITICAL CHARACTER,' 
 FURTHER RECALLING THAT THE GENERAL ASSEMBLY BI»RESLN 24(1) OF Fssxz_w
1946 ,DECLARED THAT UN WAS WILLING IN PRINCIPLE TO ASSUME THE
é?EEE;;E OF CERTAIN: runcrrons AND P OWERS PREVIOUSLY ENTRUSTED TO

THE LEAGUE OF NATIONS'[; NDER INTERNATIONAL AGREEMENTS,
1,DECIDES THAT THE GENERAL ASSEMBLY IS THE APPROPRIATE ORGAN OF UN
'WHICH SHOULD EXERCISE THE POWER CONFERED BY WULTILATERAL TREATIES OF

.“.2

loevloo

. T ’ ‘ : : o 000073
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A TECHNICAL AND NON-POLITICAL CHARACTER ON THE COUNCIL OF THE

LEAGUE OF NATIONS TO INVITE STATES T0 ACCEDE TO THOSE GREATIES;
2.RECORDS THAT THOSE MEMBERS OF UN WHICH ARE %9RTIESﬂIS€£§§~TREATIES
- REFERRED TO ABOVE ASSENT BY THIS RESLN TO THE DECIS§( N IN THE
PRECEDING PARA AND EXPRESS THEIR RESOLVE TO USE THEIR GOOD OFFICES
TO SECURE THE COOPERATION OF THE OTHER PAETIES TO THE TREATIES SO
FAR AS THIS MAY BE NECESSARY; | | o

~ 3.REQUESTS THE SECGEN(A)AS DEPOSITARY OF THE TREATIES REFERRED TO
ABOVE,TO BRING TO THE NOTICE OF ANY PARTY WHICH IS NOT A MEMBER OF
UN THE TERMS OF THE PRESENT RESLN(B)TO TRANSMIT COPIES OF THE
PRESENT RESLN TO MEMBERS OF UN WHICH ARE PARTIES TO THESE TREATIES
(C)TO CONSULT,WHERE NECESSARY,WITH THE STATES REFERRED TO IN

- SUB-PARAS(A)AND(B)OF THIS PARA AS TO WHETHER ANY OF THE TREATIES

- IN QUESTION HAVE CEASED TO BE IN FORCE HAVE BEEN SUPERSEDED BY

LATER TREATIES,HAVE OTHERWISE CEASED TO BE OF INTEREST FOR -

_ ACCESSION BY ADDITIONAL STATES,OR REQUIRE ACTION TO ADAPT THEM TO
CONTEMPORARY CONDITIONS(D)TO REPORT ON THESE MATTERS TO THE GENERAL
ASSEMBLY AT ITS NINETEENTH SESSION; o | o
4.FURTHER RE UESTS SECGEN TO INVITE.;..;;;..;...;}...;...wuxcn, ‘
OTHERVISE,IS NOT RPT NOT ELIGIBLE TO BECOME A PARTY TO THE TREATIES
~ IN QUESTION,TO ACCEDE THERETO BY DEPOSITING AN INSTRUMENT OF

' ACCESSTON WITH SECGEN OF UN; - -

5.DECIDES TO PLACE ON THE PROVISIONAL AGENDA OF ITS NINETEENTH
SESSION AN ITEM ENTITLED:GENERAL MULTILATERAL TREATIES CONCLUDED
UNDER THE AUSPICES OF THE LEAGUE OF NATIONS.UNQUOTE.

000074
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PRESS RELEASE GA/L/1017
EIGHTEENTH GENERAL ASSEMBLY A SIXTH commxrrﬁz, 796 TH MEETING C(PM)

UNITED NATIONS, N. Ye
 DEBATE ON MULTILATERAL TREATIES GONIINUES IN

g W

SIKTH COMAITTEE _ ,/’/,

THE SIXTH (LEGAL) COMMITTEE THIS AFTEROON CONTINUED 175 -
CONSIDERATION OF THE QUESTION OF EXTENDED PARTICIPATION IN GENERAL .
MULTILATERAL TREATIES CONCLUDED UNDER YHE AUSPICES OF THE LEAGUE OF
NATIONS.

—STATEMENTS WERE MADE TODAY BY THE REPRESENTATIVES OF GUATEHALA,
CHILE, ITALY, CHINA, UNITED STATES, CYPRUS, TANGANYIKA, HUNGARY,
GHANA, USSR AND IRAQ.

THE COMMITTEE HAS BEFORE IT A DRAFT RESOLUTION BY yHICH THE
GENERAL ASSEMBLY WOULD EMPOWER ITSELF TO ASSUME CERTAIN FUNCTIONS
OF THE LEAGUE OF NATIONS AND OPEN TO NEW STATES 21 MULTILATERAL TREATIES
CLOSED SINCE 1946.

THE S-POVER RESOLUTION (DOC. A/C.6/L.532) DUES NOT INDICATE WHICH
' STATES WOULD BE INVITED TO BECOHE PARTIES TO THE TREATIES.

THE SPONSORS == AUSTRALIA, GHANA, GREECE, GUATEMALA, INDONESIA,
MALI, MOROCCO, NIGERIA AND PARISTAN == COULD NOT REACH AGREEMENT ON
. THIS HMATTER, ACCORDING TO A FOGTINOTE TO THE DRAFT.

AYDNEMENTS BY GHANA INDOMESIA, HALI, HOROCCON NIGERIA AND
PAKISTAN (DOC. A/C.6/L.533/CORR.1), AND BY AUSTRALIA, GREECE AND
GUATEMALA (DOC. A/C.6/L.534) ARE ALSO BEFORE THE COMMITTEE.

- THE FIRST AMENDMENT WOULD INVITE “ANY STATE™ TO ACCEDE TO THE
TREATIES; AND THE SECOND AMENDHENT WOULD INVITE "EACH STATE MEMBER
OF THE UNITED NATIONS OR OF A SPECIALIZED AGENCY".

THE CHAIRMAN, JOSE MARIA RUDA (ARGENTINA) ANNOUNCED AT THE START
OF THE MEETING THAT PAKISTAN HAD WITHDRAUN AS A SPONSOR OF THE
FIRST AMENDMENT. = ,

ROBERTO HERRERA IBARGUEN (GUATEMALA), SPEAKING AS A SPONSOR OF THE
RESOLUTION AND THE SECOND AMENDMENT, SAID THAT IF THE FIRST AMENDHENT,
UHICH WOULD INVITE "ANY STATE™ TO ACCEDE TO THE TREATIES, WERE ADOPTED,
THE SECRETARY7GENERAL YOULD THEN BE COMPELLED TO HAKE A POLITICAL
oscxgxou. HE YOULD BE ASKED TO DEFINE

1ORE
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THE TERM “ANY STATE"™, THE SECRETARY-GENERAL, MR HERRERA YENT ON
TO SAY, MIGHT REFUSE TO EXERCISE THIS RESPONSIBILITY UNLESS THE GENERAL
ASSEMBLY DREV UP A LIST OF THE STATES TO BE INVITED.
THE REPRESENTATIVE OF GUATEMALA THEN ASKED THE UNITED NATIONS LEGAL
COUNSEL, COSSTANTIN As STAVROPOULOS; FOR HIS VIEYS ON THIS HATTER,
WR, STAVAROPOULOS AGREED THAT THE TERHS vOULD REQUIRE A DEFINITION
BY THE GENERAL ASSENBLY, |
SANTIAGO BENADAVA (CHILE) RECALLED THAT THE DRAFT RESOLUTION HAD o
BEEN BASED ON A RECOHMENDATION BY THE INTERNATIONAL LAY COMMISSION (ILC). .,
: gﬁﬁ ILC AT ITS RECENT SESSION REPORTED ON THIS QUESTION ¢DOC.
A/5509) .,
THE REPRESENTATIVE OF GHILE SAID THE POSITION OF HIS DELEGATION UAS
BASED ON 1TS DESIRE TQ HAVE NEyYLY INDEPENDENT STATES PARTICIPATE
IN THE 21 TREATIES, AND ON THE NATURE OF THE AGREEMENTS THEHSELVES.
THESE TREATIES, HE SAID, UERE OF A UNIVERSAL CHARACTER. IT uAS
- DESIRABLE TO HAVE THE LARGEST NUMBER OF PARTICIPANTS. IN THIS CON~-
MEXION, THE DRAFT RESOLUTION PROVIDED A LEGALLY PRACTICABLE SOLUTION.
. HOWEVER, HE SAID, MIS DELEGATION HAD DOUBTS OF A LEGAL NATURE
-ABOUT OPERATIVE PARAGRAPH 2, YHICH LEFT OPEN THE QUESTION CONCERNING
- MEMBER STATES ABSTAINING ON THE RESOLUTION., HE ADDED THAT NON HEMBER
STATES YOULD NOT BE BOUND BY THE RESOLUTION. IT WOULD BE ADVISABLE
T0 CLARIFY THESE POINTS, HE DECLARED.
REGARDING THE AMENDHENTS, THE REFRESENTATIVE OF CHILE SUPPORTED TH#
SECOND ONE. THIS DID NOT CONFLICT VITH THE PRINCIPLE OF UNIVERSALITY,
BUT YAS PURELY PRACTICAL IN NATURE, TO AVOID PRESENTING THE SECRETARY*
GENERAL WITH A “VERY DELICATE QUESTION". THE FIRST AHENDMENT uOULD.
GIVE RISE TO A POLITICAL CONTROVERSY, THE QUESTION BEFGRE THE dOﬁ”ITTEE{
HE SAID, UAS ONLY A TECHNICAL ONE. -g,
GIUSEPPE SPERDUTI (¢ITALY) ALSO NOTED THAT THE DkaFT RESOLYTE a_ﬂﬁs
IN KEEPING WITH THE RECOMMENDATION OF THE ILC. HE STATED THAT »
PARAGRAPH 2 OF THE DRAFT CONTAINED AN "ASTONISHING PROPOSAL™. t
THE PROVISION THAT THE GENERAL ASSEMBLY SHOULD EXERCISE CERTAIN
POYERS OF THE LEAGUE OF NATIONS WAS NOT NEEDED, HE ASSERTED, THIS
ASSENT HAD BEEN GIVEN IN 19546 YITH THE SUCCESSIGB OF .THE yNITED
NATIONS TO THE LEAGUE. TO ADMIT THAT IT WAS STILL NECESSARY, wouLD
BE TANTAMOUNT TO SAYING THAT THE TRANSFER OF POUERS HAD NGT
TAKEgRgLACE. _ : - ’
| . o o o> f\', . ’
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WHAT THE RESOLUT ION INVOLVED, HE SAID, 4WAS NOT A TRANSFER OF POYERS,
BUT A REVISION OF THE PARTICIPATION CLAUSES IN THE TREATIES THEMSELVES.
AS AN EXAMPLE, MR. PSERDUTI QUOTED FROM THE ARTICLES OF A 1930
CONVENTION RELATED TO DOUBLE NATIONALITY, WHICH HAD BECOHE CLOSED
AFTER 3{ DECEMBER OF THAT YEAR,
_ FUTEHERMORE, HE WENT ON, EIGHT NMORE OF THE 2§ TREATIES WERE IN ™
{THE SAME JURIDICAL SITUATION, THUS THE RESOLYUTION COULD ONLY OPEN 12/2
{OF THE AGREEMENTS., IF, HOWEVER, THE COMHMITTEE VANTED TO OPEN ALb~—. 7

1PAGL 3= PRESS RELEASE GA/L/IOI?

."THE TREATIES, AN INTERNAT IONAL PROTOCOL yOULD BE REQUIRED, GIVING THE
¥ CONSENT OF THE SIGNATORIES TO THE TREATIES TO OPEN THEM TO "ANY

MEMBER OF THE UNITED NAT IONS OR OF A SPECIALIZED AGENCY™.

THE COMMIITEE HAD TO DECIDE ITS OBJECTIVE, HE SAiD. AS FOR HIS
DELEGATION, IT BELIEVED THAT THE DESIRES OF THE NEW MEMBER STATES,
WITH REGARD TO THE TREATIES, SHOULD BE ADHERED TO.

THE LEGAL COUNSEL, SPEAKING NEXT, SAID THAT THE PROTOCOL METHOD
HAD" BEEN STUDIED AS ONE ALTERNATIVE., THIS "TRADITIONAL"™ PROCEDURE,
HE SAID, WAS COMPLEX, WHILE IT WAAS TRUE THAT SOME OF THE TREATIES
YERE CLOSED, THE RESOLUTION PROVIDED FOR CONSULTATION wITH STATES,
AS T0 WHETHER THEY YERE STILL OF INTEREST OR COyLD BE ADAPTED TO
CONTEMPORARY CONDITIONS. PERHAPS A PROTOCOL WOULD BE NEEDED IN THE
FUTURE, HE SAID. BUT IN HIS VIEY, THE CONSULTATION SHOULD TAKE PLACE
FIRST.

CHA' LIANG~CHIEN (CHINA) SAID THAT HIS DELEGATION SUPPORTED THE
RESOLUTION AND ALSO THE SECOND AMENDMENT. THERE YERE “"POLITICAL
EWTITIES", HE SAID, NOT-TO BE REGARDED AS STATES. THE SECRETARY?
GENERAL EAS NOT IN A POSITION T0 MAKE DECISIONS IN THIS REGARD, MR,
CHA SAID.

FURTHER, ACCORDING TO THE USUAL PROCEDURE ONLY MEMBERS OF THE
UNIXEB NATIONS AND SPECIALIZED AGENCIES WERE INVITED TO ACCEDE TO
TREATIES.

THE SECOND AMENDHENT, HE SAID, WAS NEEDED FOR "LEGAL PRECISION",

MRS. EDNA F. KELLY (UNITED STATES) SAID AN EXAMINATION OF THE

" LEAGUE OF NATIONS TREATIES SHOULD DETERMINE WYHICH WERE STILL OF

INTEREST AND YHAT ACTION WIGHT BE NECESSARY TO ADAPT THEM TO
PRESENT-DAY CONDIT IONS.
THE DRAFT RESOLUTION, SHE SAID, CALLED FOR SUCH A STUDY, BUT DID

 NOT DELAY OPENING OF 2§ OF THE TREATIES, SOME OF WHICH MIGHT BE

"IMMED IATELY NECESSARY". THE PROCEDURES PROVIDED FOR IN THE DRAFT
OFFERED A SIMPLIFIED AND EFFICIENT METHOD, SHE ADDED. . WHAT uAS
INVOLVED WAS A SIUPLE ADAPTATION OF THE PARTICIPATION CLAUSES OF THE
TREATIES TO THE FACT THAT THE LEAGUE HAD BEEN SUCCEEDED BY THE UNITED
NATIONS. :

HORE
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. TURNING TO THE TWO AHMENDMENTS, HRS. KELLY HAID THE UNITED STATES
“REGRETTED" THAT A "HIGHLY CONTROVERSIAL POLITICAL ISSUE"™ HAD :

BEEN INJECTED INTO THIS MATTER. THE UNITED STATES, SHE DECLARED,

- STRONGLY SUPPORTED THE SECOND AMENDMENT.

UNLESS THE SECRETARY7GENERAL WAS GIVEN PRECISE DIRECTIONS, SHE

 SAID, HE WOULD HAVE TO DECIDE WHICH "ENTITIES" THAT ARE NOT MEMBERS

OF THE UNITED NATIONS SHOULD BE INVITED TO BECOME PARTIES TO THE

- TREATIES,

SUPPOSE, SHE CONTINUED, THE FIRST AMEND&ENT HAD BEEN ADOPTED ONE
-YEAR AGO, WOULD THE SECRETARY~-GENERAL BE OBLIGED TO COHMUNICATE WITH
KATANGA? SHE ASKED, ' THE SECRETARY-GENERAL, SHE SAID, "QUITE

RIGHILY™ WOULD YISH TO AVOID THIS POLITICAL FUNCTION.
. RECALLING THAT NO "ALL STATES” PROPOSAL HAD EVER BEEN ACCEPTED
IN THE UNITED NATIONS, THE REPRESENTATIVE OF THE UNITED STATES
SAID THAT THE UNITED NATIONS TREATIES SHOULD BE OPEN ONLY TO HEMBERS
OF THE ORGANIZATION AND ITS SPECIALIZED AGENCIES.

CALLING ON THE SPONSORS OF THE FIRST AMENDMENT TO WITHDRAyY IT,-
UNLESS THEY wOULD LIKE TO SPEND SOME WEEKS DISCUSSING yHICH ENTITIES
ARE STATES, MRS. KELLY URGED INEMBERS OF THE COMNITTEE TO VOTE AGAINST -
THE FIRST AND IN FAVOUR OF THE SECOND AMENDHENT.

Asd. JACOVIDES (CYPRUS) SAID HIS DELEGATION ATTACHED GREAT
IMPORTANCE TO THE NEXT ITEM ON THE AGENDA -- ON FRIENDLY RELATIONS AHONG
_ STATES == AND IT BELIEVED NO “USEFUL PURPOSE™.COULD BE SERVED ON AN
"EXTENSIVE ACADEHIC CONTROVERSY" YITH REGARD TO THE HATTER NOW BEFORE
THE COMMITTEE.

CYRPUS, HE SAID, SUPPORTED THE DRAFT RESOLYUTION, 3uT WISHED TO
"VOICE REGRET" THAT THE CONFLICT IN THE TyO AHENDMENTS HAD ARISEN, .
IT UAS A HMATTER OF LINITED SIGNIFICANCE NOT 70 BE RAISED AT
A TINE OF GENERAL RELAXATIOH OF WORLD TENSION, HE OBSERVED.
HE SAID HE WAS VERY LUCH IHPRESSED WITH THE ARGUINENTS FOR
UNIVERSALITY, 3UT HE COULD NOT OVERLOOK THE PRACTICAL DIFFICULTIES
OF THE FIRST AMENDMENT. THE SECRETARY-GENERAL, HE SAID, COyLD
BECOME EMBROILED IN A POLITICAL CONTROVERSY. THE QUESTION OF THE
REPRESENTAT ION OF CHINA AND "THE THREE DIVIDED COUNTEIES™ WERE
COMPLEX AND IMPORTANT PROBLENS NOT TO BE TACKLED BY THE SIXTH COMMITTEE.

HE APPEALED TO THE COMMITTEE TO ADOPT THE RESOLUTION AND MOVE ON

TO THE "MAIN" ITEH ON ITS AGENDA.

NORE . :
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S« TUKUNJOBA (TANGANYIKA) SAID A FUNDAMENTAL PRINCIPLE ¢AS INVOLVED.
IT HAD BEEN THE QRIGINAL INTENTION OF THE LEGAUE OF NATIONS, HE
SAID, TO INVITE "ANY STATE" TO THE TREATIES, AND THE UNITED NATIONS,
AS5 THE SUCCESSOR TO THE LEAGUE, SHOULD DO THE SAME. THE QUESTION,

HE SAID, WAS NOT POLITICAL AND PARTICIPATION IN THE TREATIES DID NOT
IMPLY RECOGNITION OF NON-MEMBER STATES OR THEIR ELIGIBILITY TO HEMBER-
SHIP IN THE UNITED NATIONS,

TANGANYIXA, HE WENT ON, wOULD SUPPORT THE "ANY STATE" PROPOSAL,
YHICH WAS IMPORTANT TO GIVE INTERNATIONAL LAY A& UNIVERSAL ASPECT.
STATES HUST NOT EXCLUDE OR DISCRIMINATE, HE SAID.  THEY HAD TO
C%vOPERATE ON THE BASIS OF THE RULES AND NORNS FORMING INTERNATIONAL
LAY,

'~ CONCLUDING, HE SAID THAT EXCLUSION yOULD HINDER THE GROUTH OF INTER-
NATIONAL LAY. SUPPORT OF THE FIRST AHENDHMENT wOyLD BE THE BEST waY
FOR INTERNATIONAL LAY TO “GRIP THE INAGINATION OF THE PEOPLE OF

- THE YORLD".

ENDRE USTOR (HUNGARY) SAID THAT THERE EXISTED MULTILATERAL TREATIES
WHICH WERE OPEN TO NEY STATES, IN ADDITION TO THE CLOSED AGREENENTS.
TTHE DRAFT RESOLUTION, HE SAID, WAS DESIGNED TO OPEN THE CLOSED
TREATIES TO THE NEU STATES. IN HIS VIEu, NOT ONLY THE 21 TREATIES SHOYLD
 BE 0PE¥ED, BUT ALSO ALL GENERAL MULTILATERAL AGREEﬂENT§ OF A TECHNICAL
. CHARACTER.

REGARDING THE THG AMDNEMENTS, MB. USTOR TERMED THE POLITICAL ‘
ASPECTS AS "UNVHOLESOME", NEW STATES AND SOCIALIST STATES, HE SAID,
DEFENDED THE PRINCIPLE OF UNIVERSALITY REGARDING PARTICIPATION IN
TREATIES. THE RELIEVED POLITICAL ATMOSPHERE, HE ADDED. HIGHT HELP
T0 SOLVE THIS PROBLEW.

THE OPPONENTS OF UNIVERSALITY, HE UENT ON, ARGUED THAT THE
SECRETARY-GENERAL WOULD BE FACED yITH "UNSURMOUNTABLE" DECISIONS TO
BE MADE REGARDING SOHE “ENTITIES". THIS ARGUMENT, THE REPRESENTATIVE
OF HUNGARY DECLARED, HAD BEEN REFUTED. ALL THAT uAS BEING ASKED,

HE SAID, WAS TO PLACE THE CLOSED TREATIES ON AN "EQUAL FOOTING™ MITH
THE OPEN TREATIES, UHICH YERE ACCESSIBLE TO NON-KEHMBER STATES
OF THE LEAGUE OF NATIONS. _

‘THE SPONSORS OF THE SECOND AHENDﬁENT, HE SAID, SHOULD CONSIDER -

THIS ARGUMENT AND VITHDRAY IT. THIS yOuLD CONTRIBUTE TO THE ATMOSPHERE
OF RELIEVED INTERNATIONAL TENSIONS.

E.Ke DADZIE (GHANA), SPEAKING FOR THE CU~-SPONSORS OF THE RESOLYyTION,
SAID HE MERELY WANTED TO INDICATE THEIR INTENTION TO CLARIFY ANY
PROBLEMS IN THE RESOLUTION, WHICH HAD BEEN RAISED BY GHILE AND
ITALY,

HORE
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- P,D. MOROZOV (USSR) STATED THAT IT HAS CLEAR THAT THE QUESTION
BEFORE THE COMMITTEE, AS TO UHO SHOULD BE THE DEPOSITORY OF TREATIES,
YAS NOT AN URGENT ONE. HOVYEVER, HE WENT ON, A VERY IMPORTANT ASPECT
CONCERNED THE PROGRESSIVE DEVELOPHMENT OF INTERNATIONAL LAy AND PEACEFUL
CO-EXISTENCE.

CERTAIN DELEGATIONS, HE SAID, SOUGHT TO UNDERMINE THE CHARTER
' OF THE UNITED NATIONS AND THE SOVEREIGN EQUALITY OF "ALL STATES",

HE SAID THAT ATTEMPTS WERE BEING MADE TO EXCLUDE "QUITE AN IMPORTANT
GROUP” OF COUNTRIES, WHOSE POLITICAL SYSTEMS YERE NOT TO THE LIKING
OF OTHER COUNTRIES, :

IN THE SECOND AMENDMENT, HE SAY A RENEWAL OF THIS nzscnxm:&ar:au.
THIS ¥AS IN CLNFLICT WITH THE PRINCIPLE OF UNIVERSALITY AND wOULD
CREATE A FURTHER HARMFUL PRECEDENT, HE DECLARED,

WERE THE SUPPORTERS OF THIS AMENDEENT LIVING IN 1962 OR 19637 HE
ASKED. DID THEY WANT TO SLACKEN INTERNATIONAL TENSION?

- THIS YAS THE POLITICAL ASPECT OF THE PROBLE#, HE SAID., THE
JURIDICAL ASPECT HAD TO BE DEMONSTRATED TOO, THE ARGUMENTS FOR THE
SECOND AMENDHMENT YERE ARTIFICIAL, HE SAID.

RECALLING THAT THE.REPRESENTATIVE OF THE UNITED STATES HAD CITED
THE EXAMPLE OF THE SECRETARY7GENERAL BEING PLACED IN THE POSITION OF
HAVING TO DECIDE WHETHER OR NOT TO INVITE KATANGA TO BECONE A
PARTY TO THE TREATIES. MR. MOROZOV SAID IT WAS ALWAYS ASSUMED THAT
"THE SECRETARY~GENERAL UOULD NOT BE CAPABLE OF TACKLING SUCH A
TASK. IT WOULD BE APPROPRIATE TO ASSUME OTHERYISE, HE SAID, THAT THE
' SE%REéARY-GENERAL WOULD BE ABLE TO FIND A SOLUTION TO THE "ENIGHMA ABOUT ! °
. KATANGA™ Y

HE APPEALED TO THE SUPPORTERS OF THE SECOND AMENDMENT NOT TO -
CONTINUE ITS "DISCRIMINATORY PRACTICES”™. IF THE FIRST AUENDHMENT wAS /
NOT APPROVED, HE CONCLUDED, THE USSR WOULD NOT SUPPORT THE DRAFT g
RESOL UT ION.

MR, SPERDUTI (ITALY), REPLYING TO THE LEGAL COUNSEL, SAID HIS
DELEGATION SUPPORTED THE DRAFT RESOLUTION, PROVIDING THAT ITS RESULT
WOULD NOT LIMIT THE CHOICE OF THE NEy STATES AS TO yHICH TREATIES

THEY MIGHT ACCEDE TO.,

- M. Ko YASSEEN (IRAQ) SAID HE UNDERSTOOD THE REASONS AS TO yHY THE
REPRESENTATIVE OF ITALY HAD SUGGESTED THE NEED FOR AN INTERNATIONAL
PROTOCOL TO THE TREATIES. BUT A "LIBERAL™ INTERPRETATION OF THE

PART ICIPATION CLAUSES MIGHT ALLOY FOR AN AVOIDANCE OF SUCH A MEASURE,
HE OBSERVED.

THE CHAIRMAN ADJOURNED THE MEETING AT 5:35 P.lM. THE COMHITTEE
WILL MEET AGAIN AT 10:30 A.M. ON MONDAY, 21 OCIGBER. :

JA 1121P 18 0OCT 63 :
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LIGHTEENTH GENERAL BSSEEELY - SIXTH CGﬁUITTEE, ?957H ﬁEETING (all)
UNITED NATIONS, NoYc ,

DRAFT RESGLUTION TO' OPEN TULTILRTERAL TREATIES TO
NEY STATLS INTRODUCED IR SIXTH COMMITTEE TODAY

& DRAFT REuﬂLUIIGN, BY WHICH THE QENERAL ASSEMBLY HOULD EIPOYER '
JITSELF TO OPEN TO NEU STATES 21 HULTILATERAL TREATIES CLOSED SINCE 1546,
VAS INTRODUCED THIS HORNING IN THE SIXTH (LEGAL) COINITTEE,

THE 5~-POYER RESOLUTION (DOC,A/C.6/L.532) LEFT OPEN AS TO YHICH.NEy
STATES YOULD BE INVITED TO BECOLE PARTIES TO THE TREATIES, THE SPONSORS

~ AUSTRALIA, GHANA, GREECE, GUATLNALA, INDONESIA, HALI, MOROCCO, .
NIGERIA AND HAKISIAN--* COULD IOT REACH AGREEMENT ON THIS hATTER,'
ACCORDING TO A FOOTNOTE TCG THE DRAFT.

AHENDHENTS DY GHANA, INDONCZSIA, HMALI, MOROCCO, NIGERIA AND PAKISTAN
(DOCLA/C.6/L,535), AND BY AUSTRALIA, GREECE AND GUATEHALA (DOC.A/C.
§/L.534) YEZRE ALSO FLACED BEFORE THE CONMITTEE,.

THE FIRST ANEMDHENT WOULD INVITE "ANY STATE" TO ACCEDED TO THE
TREATIES; AND THE SECOND AMENDEENT yOULD INVITE “"EACH STATE HEMBER OF
THE UNITED NATIONS OR OF A SPECIALIZED ABENCY",

THE COMBITTEE TODAY YAS CONSIDERING THE SECQNB ITEN OH ITS FOUR* -
PART AGENDAs “QUEST ION OF EXTE{DEDPARTICIPATION IN GENERAL HULTILATERAL
TREATIES CONCLUDED UNDER THE AUSPICES OF THE LEAGUE OF NATIONS". 1IN
CONNZX ION wiTH THE DRAFT RESOLUTION INTRODUCED, STATENENTS WERE MADE
-TODAY BY THE REPRESENTATIVES OF AUSTRALIA, GHANA AND IRa%.

KENNETH BAILEY (AUSTRALIA), IUTRODUCING THE DRAFT RESOLUTION IN
BEYALF OF THE SPONSORS, STATED THAT ITS PURPOSE UAS TO FACILITATE THE
.Agggsségg BY STATES TO 2! TREATIES OF A TECBNICAL AND HON-POLITICAL

CHARACTER,

THESE TREATIES, HE SAID; HAD BBCOUE CLESEﬁ~ﬂITH THE DISSOLYTIOH OF
THE LEAGUE OF HATIONS. HOWEVER, THEY 4ERE INTENDED TO REHAIN OPEN,

OBSERVING THAT THE DRAFT RESOLUTION FOLLOWED THZ SUGWESTIONS MADE
IN THE REPORT (DOC.A/550%) OF THE INTERNATIONAL LAU CONiiISSION, WHICH
STUDIED THE QUESTION AT ITS RECENT SLSSION, HR. BQILEY TERIED THE PLAN
FOR SOLUTION OF THE .

HORE
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PROBLEY AN "ADUINISTRAT IVE SHORT7CUT". THE REPRESENTATIVE OF AUSTRALIA

THEN EXPLAINED THE DRAFT, PARAGRAPH BY PARAGRAPY.
SINCE THE LEAGUE OF NATIOHS CEASED TOEXIST, HE SAID, A LARGE

 NUMBER OF NEY STATES HAD COHE INTO BEING, MANY OF WHICK HAD BEEN
~ UNABLE TO ACCEDE TO THE TREATIES.

HE CITED THE EXAMPLE OF Ail INTERNATIONAL CONVENTION DEALING WITH .
COUNTERFEIT ING OF CURRENCY. WHILE THIS wAS CLOSED T0Q HANY STATES,
THE UNITED KINGDOM ACCEDED TO IT IN 1959, AS FOR THE USEFULNESS OF
THE TREATY; HR. BAILLY SAID THAT INTERPOL, THE INTERNATIOMAL FOLICE
ORBANIZATION, HAD RECENTLY REOUESTEB THAT ACCESSION TO THIS TREATY
BE FACILITATED.

CONTINUING HIS EXPLANATION, tR. BAILEY SAID THE GENERAL ASSEMBLY

-SHOULD DECIDE THAT IT vILL EXERCISE THE POUERS CONFERRED ON THE LEAGUE,

VITH REGARD TO THE TREATIES. FURTHER, HE YENT ON, THE ASSEHBLY
SHOULD REQUEST THE SECRETAY-GEHNERAL TO INVITE STATES, WHICH OTHERWISE
VERE NOT ELIGIBLE TO BECOME A& PARTY TO THE TREATIES, TO Du SO,
CONCLUDING, HE SAID THAT THIS OFFERED A "PRACTICAL AND EFFECTIVE"
SOLUTION T0 THE PROBLEMN.
E. K. DADIZIE (GHANA), SPEAKING IN SUPPDRT OF THE 6~POYWER AKENDMENT,

" UHICH WOULD INVITE “ANY STATE", SAID THE TIHE HAD CO/E UHEN THE

GENERAL ASSEMBLY SHOULD. PRACTICﬁ UNIVERSALITY,

AS A RESULT OF "DISCRIMINATORY PRACTICES™, HE CONTINUED, ASSEMBLY
RESOLUT JONS HAD ADHITTED TO UNITED HATIONS FaCILITIES SUCH NON~HEMBER
STATTS AS THE FEDERAL REPUBLIC OF GERNANY, SWITZERLAD, :I0NACO AND
LIECHTENSTEIN, WHILE THEY KEPT OUT THE GERMAN DEIOCRATIC REPUBLIC,
THE PEOPLES REPUBLIC OF VIET~NAll, THE PEOPLES DEHOCRATIC REPUBLIC
OF KORnA AMD THE PEOPLES REPUCLIC OF CHINA.

" {iR, DADZIE, READING THE TIXT OF THE PROPOSED AﬂEﬁDﬂEﬂT, NOTIED AN
ERROR IN THE DOCUMENT, THL ﬁORBS “EACH STATES", AS IT APPEARED IN

- Le533, HE SAID, SHOULD READ VAJY STATE".
~ MUSTAFA KAMIL YASSEEN (IRAD) SAID IT vwwaS THE VIEY OF HIS DELEGATION
THAT THE TREATIES HAD A COMMON INTEREST TO TRE VARIOUS STATES, AND

THAT IT FAVOURED A "VIDE" PARTICIPATION. THE GENERAL ASSEUBLY, HE YENT
OH, SHOULD FULFIL THIS TASK OF THE LEAGUE OF NATIONS.

~ IRAQ SUPPORTED THI RESOLUTION, HE DECLARED, AND ¥OULD VOTE IH FAVOUR
OF THE AMENDIIENT THAT PROVIDED AN INVITATION TO "alL STATES" TO

~JOIN THE TREATIES.

i1ORE
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TMERE WERE TWO OTHER DEVELOPMENTS: ON A WMOTION BY THE REPRESENTATIVE
OF CYPRUS, A.Je. JACOVIDES, THE COMHMITTEE DECIDED THAT THE SECRETARIAT
SHOULD PROVIDE IT WITH CERTAIN DOCUMENTS CONCERNING THE NEXT ITEM ON
ITS AGENDA; AND, AT THE REQUEST OF THE REPRESENTATIVE OF DAHOMEY,
LOUIS IGNACIO=PINTO, THE COMMITTEE DELETED DAHOHEY AS A SPONSOR OF
'DOCUMENT A/C.6/L.531, WHICH 1S NOT YET AVAILABLE.

THE CHAIRMAN, JOSE MARIA RUDA C(ARGENTINA) ADJOURNED THE
MEETING AT 1810 P.#. UNTIL 3 P.it. TOMORROW, 18 OCTOBER.

JA 443P i7 OCT & ' .
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FM CANDELNY OCT16/63 CONFD

TO EXTERVAL 1481 PRIORITY

I8TH UNGA:6 TH CTTEE-ITEM2 _

2ND AGENDA ITEM,NAMELY EXTENDED PARTICIPATION IN LEAGUE OF NATIONS
TREATIES, WAS INTRODUCED TODAY. INDIA HAS NOT RPT NOT CARRIED OUT ITS
PROPOSED MOVE TO REFER ITEM TO A STUDY GROUP AND GENERAL DISCUSSION
WILL TAKE PLACE ON BASIS OF A SIX-POWER DRAFT RESLN NOT RPT NOT YET
DISTRIBUTED. |

2. VE HAVE SEEN ADVANCE COPY OF DRAFT RESLN CO-SPONSORED BY AUSTRALIA
GHANA GREECE GUATEMALA INDONESTA AND PAK. IN PROPOSED OPERATIVE |
CLAUSESC AYUNGA DECIDES THAT IT IS APPROPRIATE ORGAN TO EXERCISE PER-
TINENT POWER CONFERRED UPON COUNCIL OF LEAGUE OF NATIONS;CB)UNGA

vﬁCALLS ON GOOD OFF ICES OF PARTIES TO THESE CONVENTIONS TO FACILITATE
ACCESSION BY.NEW STATES; (COSECGENC 1) TO BRING-RESLN“TN NOTICE OF ANY
PART NOT RPT NOT A MEMBER OF UN;(2)TO TRANSMIT COPIES OF CONVENTIONS
TO NEW STATES AND CONSULT WITH THEM aS TO THEIR ACTUAL INTEREST IN
RESPECTIVE CONVENTIONS; AND( D) SECGEN TO EXTEND INVITATIONS TO ACCEDE
'aS NEEDED,

3. ONE STUMBLING BLOCK RESULTS FROM LAST HOUR MANOEUVRE BY GHANA TO
INCLUDE QUOTE ALL STATEé UNQUOTEVFORMULA UNDER(C). THEREFORE, C TTEE
WILL PROBABLY BE FNCED TOMORROW WiTH DOCU LEAVING THIS POINT BLANK.

' AUSTRALIAN(BAILEY)AND.GREEK(DIMITSAS)ARE DISTRESSED AT THIS DEVELOP-
MENT. VE ARE READYING OURSELVES FOR PROCEDURAL FLURRY WHICH MIGHT TAKE
PLACE AT START OF DEBATE.SECRETARiAT WILL HAVE TO TAKE STAND.

4, TTEM RAISES ALSO ASPECTS RELATING TO STATE SUCCESSION IN REGARD TO -
TREATIES. IT IS LIKELY THAT, ENCOURAGED BYNDOUBTS CAST UPON TREATIES
QUOTE IMPOSED UNQUOTE BY METROPCLIS DURINC'DISCUSSION ON ILC REPORT,
SEVERAL AFRICAN STATES WILL ATTEMPT TO READ INTO RESLN FIRST INVIT-
ATION TO DECIDE IN. GENERAL WHICH TREATIES ARE OF INTEREST TO THEM..
5.DEBATE WILL PROBABLY LAST UNTIL 0CT21 WHILE PRIVATE USA-USSR

000084
DISCUSSIONS ON HANDLING OF ITEM THREE RE FRIENDLY RELATIONS TAKE PLAE
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' REF OURTEL1508 OCTI8 |

18TH UNGA:6 TH CTTEE: I TEMS2( AND3)

STATEMENTS IN CTTEE AND PRIVATE CONVERSATIONS INDICATE A GENERAL
READINESS TO ACCEPT FORMULA PROPOSED IN DRAFT-RESLN AS BEST AIMIN
 SHORTCUT IN CIRCUMSTANCES. ITALIAN DELC SPERDUTI)EXPRESSED PREFERENCE
ON LEGAL GROUNDS FOR PROTOCOL OF AMENDMENT BUT WILL NEVERTHELESS
APPROVE PROPOSED FORMULA. | _

 2.BELGIAN DEL(DEWULF)HAVE PRIVATE RESERVATIONS ABOUT LANGUAGE OF
FIRST OPERATIVE PARA WHEREBY UNGA APPOTNTS I TSELF AS APPROPRIATE.
ORGAN OF UN TO EXERCISE POWERS CONFERRED ON COUNCIL OF LEAGUE.YOU

" WILL RECALL THAT SEVERAL MEMBERS OF INTERNATIONAL LAW COMMISSION
WERE SOMEWHAT RETICENT ON THIS POINT. BELGIANS WOULD REPLACE IN FIRST
PARA OPENING WORD QUOTE DECIDES UNQUOTE BY QUOTE gggggﬁggg UNQUOTE
AND IN SECQND PARA WORD QUOTE DECISION UNQUOTE BY QUOTE DESIGNATION

A AL

UNQUOTE SO AS TO WRITE IN CONCEPT OF DEL OF POVERS. |

3.AS CTTEE TS RUNNING BEHIND ITS AGENDA AND THERE IS GENERAL DESIRE
“TO START ITEM3 ON OCT23, BELGIANS ARE UNLIKELY TO PRESS FORMAL AMEND-
MENT.MOREOVER, IN OUR VIEY, REF IN s;H.PREAMBLUAR PARA TO RESLN24(1)

OF FEB12,1946 GIVES GENERAL SENSE OF RESLN.PLEASE COMMENT,,

4, DISCUSSTON SO FAR TENDS TO BE FOCUSSED ON 4TH OPERATIVE PARA ON
WHICH COSPONSORS OF MAIN RESLN CAME TO A CLEAR SPLIT. AMENDMENT M OVED
BY AUSTRALIA GREECE AND GUATEMALA PROPOSES INSERTION OF WORDS QUOTE
" EACH STATE MEMBER OF UN OR OF A SPECIALIZED AGENCY UNQUOTE. AMENDMENT
TO INSERT WORDS QUOTE ANY STATE UNQUOTE WAS ORIGINALLY MOVED BY
GHANA INDONESTA MALI MOROCCO NIGERIA AND PAK BUT PAK HAS NOW VI TH-
DRAWN, o o o

5,YOU WILL RECALL THAT A SIMILAR MOVE WAS STAGED IN 3RD CTTEE LAST
YEAR ON ART4 OF DRAFT MARRIAGE CONVENTION AND VOTE VAS 51-28-13 IN

] ...zv"'. . ] . | | ' ' 1
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FAVOUR OF MODIEIEDlNEHBER STATE FORMULA ADDiNG @UOTE}AND OF ANY-
OTHER STATE INVITED BY UNGA OF UN TO BECOKT A PARTY TO CONVENTION
UNQUOTE LEGAL COUNSEL STAVROUPOULOS 1ADE STATEWEVT TO EFFECT THAT.
GHANAIAM FORMULA Y OULD PLACE SECGEN IN RqTH“D D FFICULT POQITION.
VOTIHG WILL TAKE PLACE acT22.

6.”OROZOV(USSR)WADF STATWIE&T SUGGESTING TdAT HE VI“WS VOTE ON THIS

e ————t

' POINT AS TEST OF STRENGTH PRIOR TO CONSIDERATION OF ITSH3.#TG OCTIg

IN OFFICE OF STAVROUPOULOS CONCIRNING HANDLING OF LATTER ITEH HAS
REVEALED G:NERAL DESIRE TO AVOID PROCEDURAL DEBATE IN CTTEE AND
'SUGGESTED ROOM FOR COHPROMISE .3RD TG 1S SCHEDULED FOR LVENING oF
0CT22.4ITH. ELECTIONS TO INTERNATIONAL: COURT OF JUSTICE AD ITTH2
OUT OF ¥AY,FINAL cdquomisz ON PROCIDURE WILL HOST PROBAELY 38 -
REAGHED PRECLUDING NEED FOR 3RD WORXING DOCU.VE ARZ,FOR OUR PART, .
ACTIVELY EXPLORING YITH cospovsops AREAS OF COMPROMIST,STRATEGIC
POINT BEING RELATIONSHIP OF EVENTUAL SESSIONAL STUDY GROUP TO HAIN
CTTE:;' o N | | |
7.IT HAS NOW BEEN EXPLAINED THAT RATHER SPECTACULAR HITHDRAWAL Or
DAHOWEYS NAME FROM OUR WORKING PAPCR IS DUS TO PERSONAL CONFLICT
'BETYEEN PsssoU~wad'zs MEMBER OF OUR WORKING GROUP AQD-BEL O 6TH
pTTEE ALTHOUGH NAYE SHOUN ON LIST OF DELS IS ADJIBADZ--AND HEAD OF
DEL PINTO. - | R |
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PANGER TO THE SANCTITY OF TREATILS BY THE INCLUSION OF THI PRINCIPLE
IN THE DRAFT. TIE CONCEFT, HE SAID, COULD OWLY BE USED TO INVALIDATE
"UNJUST™ TREATIES,
' CHA LIANG-CHIEN (CHINAD STATED THAT ARTICLE 36, UMICH WGULD VOID A

TREATY FAOCURED BY THE THREAT OR USE OF FORCE, HAD BEEN WELCOMED BY
* WIS DELEGATION. -CHINAs; HE SAIDY YAS AMONG THOSE COUNTRIES THAT HAD
" BEEN THE OBJECT OF TREATIES LUPOSED BY FORCE, THK OQUESTION, MHOUEVER,

OF HOY TO DETCRHINE THE PRESENCE OF A THREAT OF FORCE STILL RENAINED.

THERE EX1STED, KE WENT ON, THE POSSIBILITY THAT A STATE BIGHT CLAIR
(IGCHONT SREAT SO AS HOT TO CARRY OUT ITS

COMNENTING O THE REBUS SIC STANTIBUS CLAUSE, HR. CHA STATED THAT
WE AGREED $ITH THE VIEV THAT A TREATY BECANE INVALID WHEN THE |
CONDITIONS UNDER YHICH IT HAD BELN CONCLUDED NO LONGER PREVAILED. THERE UaS
A DANGER, OYEVER, IN THE ABSEWHCE OF CRITERIA, IN DETERUINING JUST
WHEN A FUNDAMENTAL CHANGE IN CIRCUNSTANCES HAD OCCURRED.

FURTACR STUDILS, IN MIS OPINIG, VERE NEEDED TO PREVENT “ABUSES®
IN THE APFLICATION OF THS CLAUSE.

DRISS BENEJELLOUN (HOROCCO) SALD A VALID TREATY HUST BE IN HARKONY
WITH ACCEPTABLE INERNATIONAL NORKS, AS SHOUN IN THE PRINGIPLE OF JUS
COGENS (ARTICLE 37)s TREATIES OUTSIDE THIS PRINCIPTE BERE VOID, HE
ADDEDDH ANONG THE LATTER WERE "UNBALANGCED® TREATIES. CERTAIN, RILITARY
PACTS CONCLUDED BY TUO STATES GIGHT AFFECT A THIRD STATE. TMESE HATTERS
SHOULD BE STUDIED BY THE ILC,

" FURTHERHORE, THE REPRESENTATIVE OF HOROCCO CONTINUED, THE ILC
BCOWD GIOELE: 0F THE USE OF ECONONIC PRESSURE TO OBTAIN

REAT IES.

OROGCGO, HE STATED, APFRECIATED THE UORK DONE BY!THE ILC IN
OBJECTIVELY DEFINING THE RCBUS SIC STANTIBUS CLAUSE AND ITS "VERY
USEFUL” EFFORTS ON THE GULSTION OF SUGCESSION OF STATES, UHICH, MR
STATED, UAS VERY IHPORTART TO NESLY INDEPENDENT STATES,

CONCLUDING, HR. BENJELLOUN SAID HOROCCO HOULD SUPPORT THE BRAFT
RESGLUT 108
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EMILIO N, ORIBE (URUGUAY), SPEAKING 0 THE "FAGOUS™ REBUS SIC
STANT IBUS CLAUSE, SAID THE ILC HAD TACKLED THE PROBLE} OF INSTABILITY,
OFTEN RAISED IN CONNEXION WITH THIS PRINCIPLE OF INTERNATIONAL LAY,

. CONTINUING, ME DECLARED IT UAS IHPORTANT TO NOTE THAT THE PRINCIPLE
OF JUS COGENS VAS 4AKING ITS FIRST APPEARANCE IN THE CODIFICATION OF
INTERNAT IONAL LAY, URUGUAY SUPPORTE ITS INCLUSION IN THE DRAFT LAH

OF TREATIES,

NOT ING THAT ARTICLL 103 OF THE CHARTER OF THE UNITED NATIONS PROVIDED
~ _THAT OBL IGAT IONS UNDER THE CHARTER PREVAILED OVER OTHER INTERVNATIONAL
AGREEHENTS, #R. ORIBE STATED THAT THE INCLUSION OF JUS COGENS IN THE
LAY OF TREATIES REPRESENTED A STEP FORYARD FROi# ARTICLI 103. THERE
STILL YAS, HOUEVER, THC QUESTION OF HOY TO APFLY THIS WEYW RULE.

ABOUT ARTICLE 55, ON COERCION, KE SAID IT ACQUIRED FUNDAMENTAL SIG-
NIFICANCE BECAUSE IT REPRESENTED A FURTHER ADVANCE OVER THE PROHIBITION
OF THE USE OF FORCE BY THE ADDITIONAL SANCTION OF VOIDING TREATIES
CONCLUDED. IN THIS MANNER. THIS YAS "REMARKABLE PROGRESS"™, HE DECLARED,

HIS DELEGATION SUPPORTED ARTICLE 44 ON FUNDAHENTAL CHAVGES OF
CIRCUMSTANCES, FURTHER, IT UOULD SUPPORT THE DRAFT RESOLUTION.

- {'RS. EDNA F. KELLY C(UNITED STATES) SAID HER DELEGATION AGREED YITH
‘THE TEXT OF THE DRAFT RLSOLUTION YHICH "ACKNOYLEDGED THE HIGH PROFES~ |
SIONAL ABILITY™ OF THE ILC  HOWLVER, THE UNITED STATES BELIEVED THAT
1T REHAINED FOR THE FIFTH (BUDGETARY) COMNITTEE TO DETERHINE UHETHER
FUNIDS YERE AVAILABLE TO FINANCE A UINTER SESSION OF THE ILC. SUGGESTING
THAT THE CONKISSION DEFZR ITS WINTER SESSION TO 1965, EVEN IF IT WERE
"TECHNICALLY" POSSIBLE TO HOLD THE HEETINGS, {IRS. KELLY CONCLUDED
BY INDICATING THAT THE UNITED STATES WOULD SUPPORT THE DRAFT RESOLUTION,

EARLIER IN THIS AFTERNOONS HELTING, CONSTANTIN A. STAVROPQULOS,
UNITED NATIONS LEGAL COUNSEL, ANNOUNCED TO THE COMUITTEE THAT TECHNICAL
DIFFICULTIES SUCH AS AVAILASILITY OF SERVICES (11GHT PREVENT HOLDING
THE PROPOSED VWINTER SESSION OF THE ILC. HE PROPOSED THAT THE REGULAR
SUMITER SESSION BE EXTENOED BY Tu0 WEEKS,

THE CHAIRMAN, JOSE HARIA RUDA (ARGENTINAY, NOTED THAT THREE SPEAKERS,
ALBANIA, BRAZIL AND ITALY, REUAINED ON HIS LIST FOR THIS ITEil, AND
ADJOURNED THE MEETING AT 6105 P.ie UNTIL TONORROW, 15 OCTOBER, AT
10330 A.lte, YHEN THE COMMITTEE IS EXPECTED TO CONCLUDE ITS CONSIDERATION
OF THE -ILC REPORT AND ACT ON THE DRAFT RESULUTIOHN,

JA X B33P 14 OCT 73
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REF OURTEL1393 0CTS

18TH UNGA=GTH CTTEE-ILC REPORT

CONSIDERATION OF THIS FIRST AGENDA ITEX ENDED OCT15 WITH UNANIMOUS
ADOPTION OF RESLN INTRODUCED BY CEYLON AND GUATEMALA AND CO-SPONSORED
BY CDA COLOMBIA INDIA AND INDONESIALGIVEN TACIT AGREENMENT TO KEEP TO
TERMS OF LAST YEARS RRESLN,ISOLATED LAST MINUTE ¥OVE BY LIBERIAN
REP(CHESSONIDELETE FROM PARAACCIREF TO NEW STATES PROVED MOST Ube
FOPULAR.HE HAD TO WITHDRAYW IT ALMOST INSTANTLY.

2, MaNY STATEMENTS MADE DURING DEBATE,WHICH OCCUFIED 14 NTGS INSTEAD
OF PLANNED 9 OR 10,WERE IN NATURE OF PRELIHINARY COHMENTS ON 2ND

- INSTALKENT OF DRAFT LAY OF TREATIES,THEY REVOLVED PRINCIPALLY

AROUND DRAFT ARTICLES31(PROVISIONS OF INTERWAL LA¥ REGARDING COMPET=-
EHCE TO ENTER INTQ TREATIES,36,374NDASCVOIDANCE OF TREATIES OWING TO
PERENPTCRY NORMS OF INTERNATIONAL LAW),AND 44CREBUS SIC STANTISUS),
ON ACCOUNT OF WIDE DIVERGENCE OF YIEWS PARTICULARLY UNDER LAST TWO
HEADINGS AND NUMBEROUS REFS TO GUOTE UNEQUAL TREATIES UNQUCTE,WE WILL
SE FORWARDING SEPARATELY ANALYSIS OF DISCUSSION,

3.QUESTION OF YINTER ¥TC TOOK & NEW TURN AS LEGAL COUNSES, STAVROP-
OULUS FINALLY ANNOGUNGED THAT DR&FT ARTICLES OH SPECIAL MISSICNS WOe
ULD NOT RPT NOT BE READY IN TIME.CIT BECABE QUITE APPARENT ALSO

THAT FUNDS FOR #TE WOULD NOT RPT NOT BE NADE AVAILABLE BY STH CTTEE),
MEMBERS OF ILC WILL,THEREFORE,BE CONSULTED AS TO EXTENDING SUMMER
SESSION BY TWO VEEXS AND HOLDING YINTER SESSION ONLY IN 1965.

4,WE DISCUSSED MATTER WITH EL ERIANCUARIWHO UNDERSTOOD THAT SUMMER
SESSION COULD NOT RPT HOT START EARLIER THAN PLANNED aND MIGHT PER-
MAPS BEGIN A FEY DAYS LATER ON 4CCOUNT OF UNCTD.HE SEEMED PERSONALLY
RESIGNED TO LONGER SUWMER MTG LASTING UNTIL LATTER PART OF JUL ON
UNDERSTANDING THAT SECRETARIAT WOULD SPEED UP DISTRISUTION OF REPORT
TO GOVTS.,
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EIQGHTEENT H GENERAL ASSEMBLY - smm c%mmm:, 794TH HEETING (am
UNITED NM‘ wns, NeYe v _

SIXTH COMMITTEE TO CONSIDER DRAFT RE«OLGTIDW
o ON LEAGUE OF NATIONS TREATIES

THE ‘SIXTH (LEGAL) COMNITTEE TKIS NORWING TOOK UP THE SECOND ITEM
ON ITS FOURTPART AGENDAS “QUESTION OF EXTEWDED PARTICIPATION IN
GENERAL MULTILATERAL TREATIES CONCLUDED UNDER THE AUSPICES OF THE
LEAGUE OF NATIONS®,

THE INTERNAT IONAL LAW COMMISSION (ILC), AT ITS SESSION MELD THIS
SUNMER, REVIEWED THIS QUESTION. 1IN ITS REPORT (DOC, A/5509) TO THE
GENERAL ASSEMBLY, THZ ILC CONCLUDED, IN PART, THAT MANY OF THE LEAGUE
OF NATIONS TREATIES MAY NO LONGER HOLD AHY INTEREST FOR STATES, AND
THAT THE TREATIES SKOULD BE ADAPTED TO CONTEMPORARY CONDITIONS.

THE CHAIRMAN, JUSE MARIA RUDA CARGENTINA), ANNOUNCED THAT A DRAFT
RESOLUTION ON THIS ITEM VWOULD BE SUBKITTED SHORTLY,

THE COMMITTEE WILL MEET AGAIN TOMORROV, 17 OCTOBER, AT 103 50
Adlia

© JB 150P 16 OCT &3

T ——
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SIXTH COMMITTEE CONCLUDES DEBATE ON LAY COLNMNISSION
REPORT 3 RECOMMENDS CONTINUATION OF 1LC VORK

THE SIXTH (LEGAL) COMMITTEE THIS MORNING CONCLUDED ITS CONSIDERATION
OF THE REPORT OF THE INTERNATIONAL LAY COMMISSION (ILC) AND ADOPTED
UNANIMOUSLY A SEVEN-POWER RESOLUTION (DOC.A/C.6/L.52% AND CORR.1)> VHICH,
IN PART, RECOMMENDS THAT THE ILC CONTINUE ITS WORK IN PROGRESS.

THE VOTE ON THE RESOLUT ION WAS 83 IN FAVOUR WITH NO ABSTENTIONS.
TUENTY-EIGHT DELEGATIONS WERE ABSENT.

THE ILC REPORT (D0C.A/5509) DEALS PRIHARILY WITH THE DRAFTING OF THE

- LAY OF TREATIES, OF UWHICH THE FIRST 25 DRAFT ARTICLES VERE ADOPTED LAST

YEAR BY THE ILCs AT ITS HOST RECENT SESSION, HELD AT GENEVA FROK HAY TQ
JULY 1963, THE COMMISSION APPROVED A FURTHER 25 DRAFT ARTICLES- THESE
COVER THE INVALIDITY AND TERMINATION OF TREATIES.

STATEMENTS UYERE WADE TODAY BY THE REPRESENTATIVES OF ITALY AND BRAZIL,
‘BRINGING THE FINAL NUMBER OF SPEAKERS IN THE GENERAL DEBATE ON THIS ITEY
THE NEXT ITEH BEFORE THE COMMITTEE IS TITLED, "QUESTION OF EXTENDED

PARTICIPATION IN GENERAL MULTILATERAL TREATIES CDNCLUDED UNDER THE
AUSPICES OF THE LEAGUE OF NATIONS".

: AN ORAL AMEMDMENT PROPOSED BY LIBERIA WOULD HAVE DELETED THE VORDS
IN OPERATIVE PARAGRAPH 4 (C>: "yITH APPROPRIATE REFERENCE TO THE VIEUWS
OF STATES WHICH HAVE ACHIEVED INDEPENDEWCE SINCE THE SECOND WORLD WAR".

THE REPRESENTATIVE OF LIBERIA, JOSEPH CHESSON; VIEYED THAT CLAUSE,

IN CONNEXION WITH THE YORK OF THE ILC OW STATE SUCCESSION; AS RECOGNIZING
TWO GROUPS OF MEMBER STATES IN THE UNITED NATIONS. HE WITHDREY HIS
AMENDMENT, HOWEVER, WHEN SEVERAL HEMBERS, INCLUDING NEWLY INDEPENDENT
MEMBER STATES, STATED THE CLAUSE VAS NOT DISCRIMNINATORY AND INDICATED
THAT THEY WOULD VOTE AGAINST THE AMENDHENT.

GIUSEPPE SPERDUTI (ITALY), SPEAKING IN THE GENERAL DEBATE, SAID THAT
HIS DELEGATION WAS “NOT COMPLETELY IN ACCORD™ WITH ARTICLE 31 OF THE
DRAFT LAY OF TREATIES. THIS ARTICLE CONCERNS THE COHMPETENCE DF STATE,
UNDSR THEIR OUN INTERNAL LAYS, TO ENTER INTO TREATIES. .

ORZ
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, THE ASPECT OF CHMPETENCE, ME SAID, HAD TO TAKt INTO ACCOUNT '

THE RELATIONSHIP OF INTERNATIONAL LAY AND CONSTITUTIONAL LAY. ' ARTICLE
3l ADDED, WAS NOT LOGICAL. IT CONFLICTED WITH PART I OF THE LAY

OF TRLATIES, ADOPTED BY THE ILC AT ITS 1962 SESSION.,

TURNING TO THE PRINCIPLE OF JUS COGENS ~-~ WHICH RECOGNIZES THE
EXISTENCE IN INTERNATIONAL LAY OF "PEREMPTORY NORIMS™, THE VIOLATION
OF UHICH WOUTD VOID A TREATY (ARTICLE 37) == HR. SPERDUTI COMMENTED »
THAT THIS RULE HAD ALYAYS BEEN A SUBJECT OF DISPUTE. HOWEVER, HE -
VYENT ON, THE "SPEEDY EVOLUTION" OF INTERNATIONAL LAY SINCE THE
FOUNDING OF THE UNITED NATIONS, HAD SEEN THE PHENOMENON OF NEY PRINCIPLES
PLAY A FUNDAMENTAL ROLE IN TREATY LAUS.

ON THE “"CONTROVERSIAL"™ REBUS SIC STANTIBUS CLAUSE, WHICH ACCEPIS A
"FUNDAMENTAL CHANGE OF CIRCUMSTANCES®™ AS AFFECTING THE VALIDITY OF
TREATIES (ARTICLE 44)y THE REPRESENTATIVE OF ITALY HAD "VERY SERIQUS
DOUBTS™ AS TO ITS INCLUSION IN THE DRAFT. IT WAS NECESSARY IN INTER~
NATIONAL LAY, HE SAID, TO ESTABLISH CONCEPTS THAT WERE NOT "VAGUE",

HE SUGGESTED THAT COMPROMISE SOLUTIONS TO THE PROBLEMS POSED IN ARTICLE

44 SHOULD DE

WTEIO -

EV KZDO (BRAZIL), THE FINAL SPEAKER ON THIS ITEM, STATED

THAT THE CONCEPT OF JUS COGENS, OR PEREHPTORY NOR#S, YAS "INCONTESTABLE",
- IT COULD NOT, HOVWEVER, CO<EXIST UITH OTHER RULES PRACTISED IN PRESENT

DAY INTERNATIONAL LAY, ITS EMERGENCE, HE SAID, HMIGHT INVALIDATE PRE=-

EXISTING RULES-AND PAST POLITICAL PRACTICES OF STATES.

HIS DELEGATION. HE SAID, FOUND ARTICLE 37 ON JuS COGENS AN EXAIPLE
OF THE "COURAGEOUS ACHIEVEMENTS™ OF THE ILC. THE PH NATURE
OF GENERALLY ACCEPTED RULES HAD TO BE RECOGNIZED, THESE NORMS COULD
NOT BE DEROGATED BY STATES WITHOUT DISTURBING INTERNATIONAL ORDER.

ANOTHER EXAMPLE OF THE ACCOMPLISHHENTS OF THE ILC, HR. AKADO ADDED,
YAS ARTICLE 36, WHICH WOULD VOID A TREATY PROCURED BY THE THREAT OR
USE OF FORCE,

CODIFICATION, HE. SAID, MEANT THE PROGRESS OF INTERNATIONAL Lavy,

ONCE THE POSSIBILITY OF CONCLUDING "DEFECTIVE"™ TREATIES HAD BEEN
ELIMINATED, "INEQUITABLE"™ TREATIES COULD BE BANNED FOR ALL TIHE IN
INTERNATIONAL LIFE., ALL COUNTRIES COULD THEN FIND ADEQUATE PROTECTION
AND SECURITY, HE CONCLUDED.

LUIS ITURRALDE CHINEL (BOLIVIA), SPEAKING BEFORE THE VOTE

ON THE DRAFT RESOLUTION, SaID THAT THE WORK OF THE ILC ON THE LAYy OF
- TREATIES HAD AFFIRMED LEGAL PRINCIPLES ACCEPTED THROUGHOUT THE WORLD.
ARTICLES 31, ON COMPETENCE; 36, ON COERCION3 AND 44, ON FUNDAMENTAL
CHANGE OF CIRCUNMSTANCES, WERE OF "PARTICULAR INPORTANCE®™, THE INCLUSION
OF THE LATTER, YHICH HE SAID EMBODIED "JUSTICE", wAS OF ”SPECIAL
SATISFACTION"™ TO THE PEOPLE OF LATIN AMERICA, ‘
MORE - : -
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RASHID A, AL~RASHID (KUWAIT) ALSO SPOKE IN SUPPORT OF THE
RESOLUTION AND EXFRESSED HIS DELEGATIONS APPRECIATION TO THE ILC
FOR 1TS PROMOT ION OF THE RULE OF LAV, °

IN aNOT HER DEVELORIENT, CHHIM KHET (CAHBODIAY, AT THE START OF
THIS MORNINGS MEETING EXERCISED HIS RIGHT OF REPLY TO THAILAND, ON
A LEGAL DISPUTE BETUEEN THE TVO COUNTRIES, WHICH HAD BEEN HENTIONED
YESTERDAY BY THE REFRESENTATIVE OF THAILAND. REPLYING, WISHIAN
WATANAKUN (THAILAND) SAID HE HAD ONLY REFERRED TO THAT QUESTION
IN CONNEXION WITH HIS STATEMENT "CLARIFYING" ONE OF THE ARTICLES OF
. THE DRAFT LAY OF TREATIES.,
~ THE CHAIRMAN, JOSE HARIA RUDA, ADJOURNED THE ﬁEETING AT 13115 P.M.
UNT IL TOMORROY, WEDNESDAY, 1& OCTOBER, AT iOl&O Aolloy UHEN THE '
COMMITTEE VILL TAKE UP ITS NEXT ITEM.

HS&JB S335P 15 OCT &3
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EIGHTEENTH GEMNERAL ASSENMBLY - SIXTH COEHITTEE, 792ND HMEETING (Pﬂ)
BQIlED HATIONS, ﬂch

SIXTH GﬁdﬁITTEE DEBATE ON Lﬁﬁ COMQISSION REFORT
- CONT INUES .

 THE SIXTH (LEGAL) CGHHITTEE THIS AFTERMOON CONTINUED ITS COMSIDERA=

TION OF THE REPORT OF THE INTERNATIONAL LAY COMMISSION (ILC) ON THE
UYORK OF ITS FIFTCENTH SESSIoN,

_ STATENENTS UERL HADE TODAY BY THE REPRESENTATIVES OF SPAIN, CHINA,

’ ¥23g300 AND URUGUAY, BRINGING THE NUNBER OF SPEAKERS ON THIS ITEM -

THE REFORT (DOC, A/5509) DEALS PRIMARILY WITH THE DRAFTING OF THE LAH
OF TREATIES, OF UHICH THE FIRST 25 DRAFT RTICLES UERE ADOPTED LAST
YCAR BY THE ILC. AT TS HOST RECENT SESSION, HELD ATGENEVA, FROM

GHEISSIONLEPERGBEDT LEFURT HER 25 DRAFT ARTICLES,

- THESE COVER TS INVALIDITY AND TERMINATION OF TREATIES.

- THE COGUITTEE HAS BEFORE IT A SEVEN~-POUER DRAFT RESOLUTION (DOC.
A/Cab/L o529 ARD CORR.1), WHICH WOULD, IN PART, RECOUMEND THAT THE ILC
%gggéggﬁlfs UVORK ON THE LAY OF TREATIES, 1IT EXPEGIS T0 ACT ON IT

ANTONIN DE LUNA (SPAIN) SAID KIS DETEGATION SUPPORTED THE REPORT

'AS A WHOLE. HOWEVER, IT OPPOSED THE SPANISM TEXT, WHICH YAS A POOR

TRANSLATION, THIS WAS DUE NOT TO INCOHPETENT TRANSLATION BUT

- TO UNFAMILIARITY WITH THE HEANINGS OF SPANISH JURIDICAL TERUS.

CITING EXANPLES OF YHAAT KL TERHUED INACCURACIES, HE PRQPOSED THAT

DOCUHENTS DEALING WITH JURIDICAL AFFAIRS DISTRIBUTED BY THE
SECRETARIAT SHOULD FIRST BE APROVED BY THE COUMHITTEE.

TAKING UP THE SUBSTANCE OF THE REPORT, THE REPRESENTATIVE OF SPAIN
COHUENTED IN DETALL ON ARTICLE 31, CONCERNING THE CONPETENCE OF STATES,

- UNDER THEIR OuWN IHNTERNAL LAUS, TO ENTER INTO TREATIES.

INTERNAT1ONAL LAU,. HE'SAID HAD TO RELECT CONSTITUTIONAL PRACTICES.
VHAT YERE THE DETERMING FACTQRS OF COUFETENCE? HE ASKED. ONE STATE,
Hi OBSERVED, COULD WITHHOLD ITS OZLIGATIONS TO A TREATY ON THE !
fgggEXT THAT THE OTHER PARTY HAD NOT YET CQHPLIED VITH ITS INTERNAL

]

ON THE RINCIPLE OF REBUS SIC TANTIBYS, BRICH RECOGNIZES TH
CFITICTIRBULBLADCES"QF N " FUNDANENTAL CHA
DE LgNA SAID HE Sav NO

RE o

000095 /]



. . Document disclosed under the Access to Information Act -
, . Document divulgué en vertu de la Loi sur I'accés & l'informatior

FORWARDING® SL|P
CR.2% (1-57) ()

2 ‘?’ \\)
UI‘TED NATIONS ‘g‘@& NATIONS UNIES

NS 2714
NEW YORK

The Secretary-General of the United
Nations has the honour to request that
cvee the communication enclosed herein, of
ceren which a copy is attached for information,

be forwarded to the address indicated.
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UN
ITED NATIONS \\& NATIONS UNIES

NEW YORK

CABLE ADDRESS * UNATIONS NEWYORK * ADRESSE TELEGRAPHIDUE

LE 1'50(1-.2-1) ' 10 October 1953

Sir, -

I am directed by the Secretary-General to draw your-attention to
the report of the international Law Commission %g the work of its
fifteenth session, held at Geneva from 6 May tq\\f y 1963. Chapter II
of this report contains part II of Draft argiclesson the law of treaties,
drawvn up by the Commission and accompanied%comentarles.
its Statute, the Commission decided
to invite Governments to submit their chges ations on part IT of this draft s
which relates to the invalidity ayd termination of treaties. |

In pursuance of a decision ta y it at its tenth session in 1958,

In accordance with the provisions

the Commission does not prepare its final draft until the second session
following that at which it has amm up. the preliminary draft to be submitted
to Governments for obse%fions. Accordingly, the Comission will prepare

a final report on the subj®et at its seventeenth session, which will

begin in May 1965, %r studying these observations; the report will be
submitted to thz:ffge 1 Assembly at its twentieth session. |

O

The Secretary of State for External Affairs
Department of External Affalrs

Ottawa

Canada-
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The observetions which the Secretéry-General receives from Governments
will first be communicated to the Special Rapporteur on the law of treaties,
to enable him to take them into account in drafting the new proposals which
he will submit to tﬁe Commission. These observations will also be reproduced
in a document which will be circulated to the Commission.

I should therefore be most grateful if you would kindly communicate to
the Secretary-General, as soon as possible and not later than 1 September
1964, any observations that your Government may Figh to make on the above-
mentioned draft articles, in order that these.QE:: tions may be submitted

be

of the Commission in

to the Special Rapporteur and to the other
good time before the Commission reconsidefgjzg

e articles at its seventeenth

session.

The Commission's report covering @ork of its fifteenth session has
been published as Supplement No. o _the official records of the eighteenth
session of the General Assembly ( ). In accordance with the usual

practice, the report is not englosed with this letter, as it has already |
been circulated to Member StateS.

Accept, Sir, the aséﬁrances of my highest consideration.

TS
, -

Q SRS
Constantin A. Sta /opoulos

(:;‘> Legal Counsel
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_UNITED NATIONS ({@/J NATIONS UNIES
' NEW YORK
LE 130(1-2-1) ‘ Le 10 octobre 1963

Monsieur le iSecrétaire d'Etat,

Je suis chargé par le Secrétaire général d'appeler votre attention
sur le rapport de la Commission du droit internatignal concernant les
travaux de sa guinzidme session, tenue & Gendve 4N i au 12 juillet
1963. Le chapitre II de ce rapport contient la ‘secorde partie d'un
Projet d'artiéles sur le droit des traités li par la Commission et

accompagné de commentaires.

Conformément aux dispositions de atut, la Commission a décidé
d'inviter les gouvernements & présenter 1&Urs observations sur la premiére
bartie de ce projet qui porte sur Le ddfaut de validité et la términaison
des traités.

En vertu d'une décision"p;ise par la Commission 4 sa dixiéme session,
en 1958, la Commission n'élabore son projet final qu'a la deuxiéme session
suivant celle ol elle d‘rziégé le premier projet destiné & étre soumis aux
gouvernements pour rvations. C'est donc & sa dix-geptiéme session qui
doit s'ouvrir au moisde mal 1965 que la Commission aprés avoir pris
connaissance de.o‘bservations, établira un rapport définitif sur la

ra

question; 2i:i3 Présenté & l'Assemblée générale & sa vingtiéme session.
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Les observations que le Secrétaire général recevra des gouvernements
seront tout d'sbord communiquées au Rapporteur spécial chargé de la question
du droit des traités afin qu'il puisse en tenir'cqmpte en rédigeant les
nouvelles propositions qu'il soumettra a la Commission. Ces cbservations
seront également reproduites dans un document qpi sers, soumis 4 la Commission.

Je vous serais donc trds reconnaissant de vouloir bien communiquer deés
gue possible au Secrétaire général, au plus tard le Jer septembre 196k,
toutes observations que votre Gouvernement désirerfil/ présenter au sujet du
projet d'articles susmentionné, afin gque ces obéb{zgt ns puissent €tre

soumises au Rapporteur spécial et aux sutres reg de la Commission en
temps voulu, avant que la Commission ne réexanne les articles au cours de

sa dix-septidme session. | (;::)g
Le rapport de la Commission sur les ux de sa quinzidme session.-a

ét€é publié comme Supplément no 9 au<;i;;yments officiels de la dix-huitiéme
session de 1'Assemblée générale (A/5 . Selon la pratique habituelle,

comme ce rapport a déja fait 1l'objet d'une distribution aux Etat membres

lors de sa parution, il ne vous est pas transmis avec la présente lettre.

Veuillez agréer, ~ !s 1éﬁr ié“éé4rétai "
le Seer re
les assurances de ma trés haude considération. Btat,

Constantin A. Stavropoulos

| Le Conseiller juridique
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UNITED NATIONS ":?’I[ NATIONS UNIES

NEWWYORK

CABLE ADDRESS * UNATIONS NEWYDRK © ADRESSE TELEGRARHIDUE

LE 130(152-1) o : 10 October 1953

Sir,
I am directed by the Secretary-General to draw your'attention to
the report of the international Law Commission coveripg the work of its
fifteenth session, held at‘Geneva from 6 May to 12 1963. Chapter II
of this report contains part II of Draft articlessgn the law of treaties,
dravn up by the Commission and accompanied by ries. ,
In accordance with the provisions of 1tsQ:xte, the Commission decided
ions on part II of this dz‘éft,
which relates to the invalidity and termind$dén of treaties. |
In pursuance of a decision take<:§z;ft at its tenth session in 1958,
draft until the second session

to invite Governments to submit their obs

the Commission does not prepare its
following that at which it has draWn up the preliminary draft to be submitted
to Governments for observations. Accordingly , the Commission will prepare

a final report on the subjecy at its seventeenth session, which will

submitted to the Gene

O
O

begin in May 1965, aftep studying these observations; the report will be
stem‘oly at its twentieth session.

The Secretary of State for External Affairs
Department of External Affalrs '
Ottawa

Canada "
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The observetions which the Secretary-General receives from Governments
will first be comunicated to the Special Rapporteur on the law of treaties,
to enable him to take them into account in drafting the new proposals which
he will submit to the Commission. These observations will also be reproduced
in a document which will be circulated to the Commission.

I should therefore be most grateful if you would kindly communicate to
the Secretary-General, as soon as possible and not later than 1 September
1964, any observations that your Government may #ish to make on the above-
mentioned draft erticles, in order that these Obsely{tions may be submitted
to the Special Rapporteur and to the other jiﬁs of the Commission in
good time before the Commission reconsidefgzzge articles at its seventeenth
session.

The Commission's report covering ork of its fifteenth session has
been published as Supplement No. o the official records of the eighteenth
session of the Genersl Assembly (A ). In accordance with the usual
practice; the report is not englosed with this letter, as it has alreedy |
been circulated to Member States.

Accept, Sir, the as%ﬁrances of my highest consideration.

o
=

_ Constantin A. Stavfopoulos

() Legal Counsel
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~  PRESS RELEASE GA/L/1012 /2/4
immzzmu GENERAL ASSEMBLY - SIXTH COMMITTEE, 791ST HEETING o ,
{ ?’,

NITED NATIONS, NoY,

SEVEN DELEGATIONS MAKE STATEHMENTS ON REPORT OF
INT ERNATIONAL LAY COHMISSION

STATEMENTS YERE MADE BY THE REPRESENTATIVES OF THAILAND» BYELORUSSIA,
UNITED ARAB REPUBLIC; JAMAICA, PAKISTAN, GHANA AND CAMEROON, AS THE
SIXTH (LEGAL) COMMITTEE THIS MORHING CONTINUED ITS CONSIDERATION OF
THE REPORT OF THE INTERNATIONAL LAY COMMISSION (ILC> ON THE WORK OF
ITS FIFTEENTH SESSION.

THUS FAR, 46 STATES HAVE PARTICIPATED IN THE GENERAL DEBATE ON

THIS ITEM, WHICH 1S EXPECTED TO BE CONCLUDED BY THIS AFTERNOON.

THE ILC REPORT (DOC. A/5509) DEALS PRIMARILY WITH THE DRAFTING
OF THE LAY OF TREATIES, OF VHICH THE FIRST 29 DRAFT ARTICLES UYERE

- ADOPTED LAST YEAR BY THE ILC. AT ITS HOST RECENT SESSION, HELD

AT GENEVA FROM MAY TO JULY 1963, THE COMMISSION APPROVED A FURTHER 25

- DRAFT ARTICLES: THESE COVER THE INVALIDITY AND TERMINATION OF

TREATIES. '
THE COMMITTEE HAS BEFORE IT A SVEN- POYER DRAFT RESOLUTION (DOC.

" A/Ce6/L 4529 AND CORR41), WHICH WOULD, IN PART, RECOMMEND THAT THE
"ILC CONTINUE ITS WORK ON THE LAV OF TREATIES.

YICHIAN YATANAKUN (THAILAND) SAID HIS DELEGATION UANTED TO THANK
EHE ILC FOR ITS WORK ON THE PROGRESSIVE DEVELOPHMENT OF INTERNATIONAL
AY,
TURNING TO THE 'DRAFT ARTICLES OF THE LAY OF TREATIES, THE
RIPRESENTATIVE OF THAILAND SUGGESTED THAT THE FINAL FORIl OF THESE LAYS
SHOULD BE SUBMITTED TO AN INTERNATIONAL CONFERENCE, SIHILAR TO THE

"UNITED NATIONS CONFERENCE ON THE LAY QF THE SEA,

COMMENT ING ON ARTICLE 31, WHICH CONCERNS THE COMPETENCE OF STATES
UNDER THEIR OYN INTERNAL LAUS TO ENTER INTO TREATIES, HE STATED THE
ILC HAD REACHED A CONPROKISE SOLUTION IN FAVOUR OF INTERNATIONAL LAY
OVER INTERNAL LAW. IT WAS IDEALISTIC, HOWEVER, TO THINK THAT STATES
YOULD HAVE IN COMMON LEGAL SYSTENMS THAT COULD ACCEPT THE "PROGRESSIVE"
PRINCIPLE SUGGESTED IN ARTICLE 31,

CONT INUING, MR. WATANAKUN OBSERVED THAT THE TEXT DEALING UITH
“ERROR™ (ARTICLE 34) HAD BEEN UORDED TOO BROADLY. THUS, HE SAID,

IT CGU%D BE USED TO RULE OUT THE IDEA EMBDDIED IN THE ARTICLE.

MOR -
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THE DELEGATION OF THAILAND, HE YENT ON, "YELCOMED® ARTICLES 35
AND@RS; ON COERCION. ARTICLE 36, WHICH YOULD INVALIDATE A TREATY
PROCUBED BY THE THREAT OR USE OF FORCE, HAD TO BE INCLUDED IN THE
LAY OF TREATIES. SMALL NATIONS HAD SUFFERED UNDER TREATIES CONCLUDED
BY FORCE, FURTHER, ARTICLEQ 37 AND 455 RECOGNIZING THE EXISTENCE IN
INTERNAT IONAL LAY OF " PEREMPTORY NORNS", THE VIOLATION OF UKICH
INVALIDATED TREATIES, SHOULD BE VIEWED AS A NEY RULE OF INTERNATIONAL
LAY, HIS DELEGATION, HE SAID, ALSO SUPPORTED THE PRINCIPLE OF REBUS
SIC STANTIBUS, WHICH TAKES INTO ACCOUNT THE EFFECT ON TREATIES QF A
"FUNDANMENTAL CHANGE IN CIRCUMSTANCE®.

. I.T. STELMASHOK (BYELORUSSIA) SIAD HE ATTACHED "GREAT IMPORTANCE“
TO THE RULE THAT TREATIES CONFLICTING WITH PEREMPTORY NORHS WERE VOID,
AS YELL AS THOSE PROCURED BY THE THREAT OR USE OF FORCE.

PART ICULAR ATTENTIONz HE STATED, SHOULD BE GIVEN TO PROTECTING
SMALLER COUNTRIES FROM “INEQUITABLE" TREATIES, WHICH HAD BEDN CONCLUDED
UNDER THE "CAHOUFLAGE™ OF ECONOHIC ASSISTANCE.

C ESGEOP IFQBESTISY BEIBG STUDIED BY THE ILC,

THE REPRESENTAT IVE OF BYELORUSSIA SAID THIS YAS A PROBLEN OF WHETHER
THE SOVEREIGNTY OF A NEY STATE HAD BEEN UNDERMINED BY A FORMER COLONIAL
POYER, THE SOLUTION TO THIS QUESTION, HE SAID, MIGHT DETERHINE YHETHER
FUTURE THREATS TO INTERNATIONAL PEACE AND SECURITY HI16HT ARISE. HIS
DELEGATION DID NOT SUPPORT THE OPINION OF THOSE YHO FAVOURED PAST
PRACTICES AS A POINT OF DEPARTURE FOR THE WORK IN THIS AREA; THE
PRACTICES THAT HAD BEEN FOLLOUED HAD BEEN THOSE OF "COLONIAL™ POVERS, .
IN ORDER TO OBTAIN SPEGIAL RIGHIS AWD PRIVILEGES FROM STATES., THE
DEPENDENT STATES HAD NO RIGHIS, ONLY OBLIGATIONS. A NEY POINT OF -

-~ VIEW HAD TO BE ADOPTED, ME DECLARED,

THE TIME HAD CCME, MR. STELMASHOKX SAID, 10 REJECT UNEQUAL AGREEMENTS.
THE STRICT RESPECT OF SOVEREIGNTY AND THE RIGHT TO SELF~DETERMINATION
HAD TO BE INALIENABLE RIGHTS. MOREOVER, A NEY STATE HAD THE RIGHT TO

- RECOGNIZE THOSE TREATIES IT HAD INHERITED, ONLY IF THEY CﬁRRESPB?DED

TO THE WILL OF THE NEYU STATE.,
. CONCLUDING, THE REPRESENTATIVE OF BYELORUSSIA INDICATED HIS

'DﬁLEGATIONS'INTENTION TO SUPPORT THE DRAFT RESOLUTION BEFORE THE -

COMMITTEE. -

ABDULLAH EL-ERIAN (UNITED ARAB REPUBLIC), SPEAKING OF THE
"HIT QUALITY".OF THE YORK OF THE ILC, SAID ARTICLE 31{, ON COHPETENGE,
HAD NOT, HOWEVER, RECONCILED ANY CONFLICT THAT MIGHT EXIST BETYEEN
INTERNATIONAL LAY AND INTERNAL LAY.

HE COMMNDED THE PRINCIPLES CONTAINED IN ARTICLE 36 ON COERCION,
AND IN ARTICLE 37 ON PEREMFTORY NORNS OF INTERNQTIONAL LAY, AS A
RESg%gEOF THE ADOPTION
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THE. CHARTER OF THE UNITED NATIONS, HE SAID, THESE ARTICLES

YERE NOY "ESTABLISHED CONCEPTS", . S
HE DECLARED HIS DELEGAT ION ALSO APPROVED THE INCLUSION OF TH

“CONTROVERSIAL"™ REBUS. SIC STANTIBUS CLAUSE,

L.Bs FRANCIS (JAMAICA) DECLARED THAT THE EMERGENCE OF NEY STATES
DEMONSTRATED THE NEED FOR THE CODIFICATION OF THE LAY OF TREATILES AND
OTHER INTERNAIONAL LAYS. : T

WKILE HE UAS IN FAVOUR OF THE REBUS SIC STANTIBUS CLAUSE, THE MANNER
IN YHICH IT HAD BEEN DRAFTED (ARTICLE 44) SEERNED TO RESERVE THE RIGHT

" - OF WITHDRAWAL FROM A TREAIY. IF THIS UERE NOT THE INTENT OF THE ILC,

THEEN THE ARTICLE REQUIRED FURTHER CONSIDERATION., IN THIS CONNEXION,

. HE NOTED THAT IT HAD BEEN SUGGESTED THAT A FUNDAMENTAL CHANGE IN

CIRCUMSTANCES COULD BE DEALT WITH AS A SUBJECT OF STATE SUCCESSION.
gggnama§ragscuANaz, HOWEVER, COULD BE A CONSEQUENCE OF SUCCESSON,
97'3433%., T ‘ -

HISTORY, ME VENT ON, UAS REPLETE WITH INSTANCES WHEN PEACE HAD BEEN
“RUFFLED® BY THE INSISTENCE ON THE OBSERVANCE OF TREATIES NOT REFLECTING
CHANGED CONDITIONS, |

JAMAICA, AS A NEW STATE, VIEUED THE PRINCIPLE IN ARTECLE 44 AS
AN INDICATION THAT PROGRESSIVE INTERNATIONAL LAY WAS IN THE REALM OF
ACHIEVEMENT ., : » - :

HIS DELEGATION YOULD SUPPORT THE DRAFT RESOLUTION, HE CONCLUDED.

A.T. SAADI C(PAKISTAN), COMMENDING THE ILC FOR ITS DRAFT, STATED
THAT IN ARTICLES 33 AND 34, ON “FRAUD® AND “ERROR”, MEASURES FOR TIHE
LIMITS SHOULD BE INCLUDED.

ON ARTICLE 43 -~ BY WHICH THE IMPOSSIBILITY OF PERFORMANCE YOULD
INVALIDATE A TREATY ~- THE REPRESENTATIVE OF PAKISTAN PROPOSED TwO
FURTHER PARAGRAPHS BE ADDED TO THE THREE-~PART ARTICLE, TO EHBRACE
CIRCUMSTANCES UHICH HAD NOT BEEN ADEQUATELY COVERED, -

E.K. DADZIE (GHANA) SAID IT VAS TIHE FOR THE COMMITTEE TO EXPAND

THE YORK FROGRAMME OF THE ILC, ITS "EXTREMELY USEFUL" TASK ON THE

gODIgICATéﬂN OF INTERNATIONAL LAY NOY REQUIRED AN INCREASED NUMBER
F SESSIONS. : o

IN ITS STUDY OF THE DRAFT ARTICLES, MR. DADZIE SAID GHANA WOULD
DRAY A LINE BETWEEN INTERNATIONAL LAY ASIT UAS PRESENTED IN THE ILC
REPORT, AND THE INTERNATIONAL LAY OF THE PAST, UHICH “"FAVOURED

‘COLONIALISiI AND OPPRESSION®. THE STRUCTURE OF INTERNATIONAL LAY,

HE ADDED, HAD REQUIRED "OVERHAULING".  ALL POYRS SHOULD STAND NOU

ON EQUAL FOOTING. |
COMNENT ING ON “"UNEQUAL™ TREATIES, THE REPRESENTATIVE OF GHANA

DECLARED
HORE
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"™THEY HAD BEEN DESIGNED TO ENRICH SOHE 'STATES AND IHPOVERIST OTMERS.
THE_AFRICAN STATES ESPECIALLY HAD SUFFERED UNDER THIS SYSTEH.
THE ORGANIZATION OF AFRICAN UNITY "YOULD SEEK TO ABROGATE" SUCH
, TRngg%Eé WHICH HAD BEEN IMPOSED ON THEN BY "COLONIAL®™ POYERS, HE
ASSERTED.

ACCORDINGLY, THE FRINGIFLES OF JUS COGENS ~- THE EXISTENCE OF
PEREHPTORY -NORHS =- AND REBUS SIC STANTIBUS, WERE, FROM THE POINT OF
VIEY OF THE NEY AFRICAN STATES, “WELCOME ADDITIONS™. -

"AS-AN EXAMFLE OF A FUNDAMENTAL CHANGE IN CIRCUHSTANCES, MR. DADZIE
RECALLED T HAT UNTIL RECENTLY THERE EXISTED IN GHANA o CONCESSION TO
"ANCT HER STATE" OF ITS GOLD FIELDS, WHICH YIELDED EACH YEAR GOLD WORTH
MILLIONS OF POUNDS. THE TREATY HAD BEEN SGNED IN THE NINETEENTH
CENTURY AND PROVIDED THE LESSOR AN ANNUAL RENT OF 65 POUNDS,

. CONCLUDING, HE SAID THAT GHANA WOULD SUPPORT THE DRAFT RESOLUTION,

FRANCOIS NNANG (CAMEROON) DECLARED HIS DELEGATION VIEWED THE
DRAFT LAY OF TREATIES AS "MORE REALISTIC" THAN INTERNATIONAL LAY AS
TAGHT IN UNIVERSITIES. THE TRADITIONAL CONCEPTS YERE OBSOLETE,

HE DECLARED. S |
WIS DELEGATION, HOWEVER, FOUND "OBSCURITIES AND GAPS™ IN THE
DRAFT-TEXTS, IT VAS, IN HIS VIEW, THE DUTY OF THE ILC TO PROVIDE
THE GREATEST POSSIBLE SAFEGUARDS AGAINST FUTURE LEGAL DISPUTES.

COMMENT ING ON "INEQUITABLE® TREATIES, MR. NNANG SIAD THAT SUCH
AGREEMENTS, YHICH HAD BEEN CONCLUDED BY ECONOMIC COERCION, MAD NEVER
BEEN EXERCISED SO MUCH AS NOW., IN THIS REGARD, KE VIEWED THE OUESTION.
OF STATES SUCCESSION AS "HOST CRUCIAL". EMERGING STATES NOT HAVING
RECOURSE TO LEGAL MEANS COULD BECOHE A “THEATRE OF ARMED STRUGGLE".
TREATIES THAT HAD BEEN CONTRACTED FOR THEM BY THE ADMINISTERING
FOWER, YERE OF NO INTEREST TO EMERGING STATES.

THE REPRESENTAT IVE OF CAMEROON SAID INTERNATIONAL LAY, IN ORDER
TO BE THE "LAY OF PEACE", HAD TO BE PRACTICAL AND CONSTRUCTIVE,
REFLECT ING PRESENT YORLD CONDITIONS.

THE CHAIRHAN, JOSE MARIA RUDA (ARGENTINALN ADJOURNED THE MEETING
AT 12152 P.M. UNTIL AFTER THE ADDRESS TO THE GENERAL ASSEMBLY THIS

 AFTERNOON BY THE PRESIDENT OF MAURITANIA.

JB 353P 14 OCT 63
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AYEIGHTEENT H GENERAL ASSEMBLY - SIXTH COMMITTEE, 790TH MEETING C(PHY
CUNITED NATIONS, No¥e

CONSIDERATION DF LAY COHMISSION REPORT COMTINUES
in SIKTH CONMITTEE

THE SIXTH (LEGAL) COHBMITTEE THIS AFTERNOON CONTINUED ITS '
CONSIDERAT ION OF THE REPORT OF THZ INTERNATIONAL LAY COHMISSION (PLC)
ON THE YORK OF ITS FIFTEENTH SESSION.
: STATEMENT S WERE KADE TODAY BY THE REPRESENTATIVES OF UIGERIA,
PHILIPPINRDZN VENEZUELA, PANANA AND TURKEY.
THE REPORT (DOC, A/5509) DEALS PRINARILY WITH THE DRAFTING OF THE LAY
OF TREATIES, OF WHICH THE FIRST 29 DRAFT ARTICLES WERE ADOPTED LAST
YEAR BY THE ILC. AT ITS MOST RECENT SESSION, HELD AT GENEVA, FROH :
HAY TO JULY 1963, THE COMMISSION APPROVED ‘A FURTHER 25 DRAFT ARTICLES.
THESE COVER THE INVALIDITY AND TERUINATION OF TREATIES.
' THE CONMITTEE HAS BEFORE IT A SEVEN~POYER DRAFT RESOLUTION (DOC,
A/C,6/L4529 AND CORR.1), WHICH WOULD, IN PART, RECOMMEND THAT THE ILC
CONTINUE ITS WORK ON THE LAW OF TREATIES.,
S« ADUKE MOORE ((,3&348-) SAID HER DELEGATION APPRECIATED THE
VORK OF THE ILC, ESPECIALLY ITS CODIFICATION OF THE LAY OF TREATIES.
COMMENT ING ON ARTICLE 36, WHICH WOULD VOID A TREATY PROCURED BY THE
THREAT OR USE OF FORCE, SHE DECLARED THAT IT VAS OF PARTICULAR IMPORTANCE

- TO YOUN@ STATES, SUCH AS NIGERIA,

TREATIES THAT HAD BEEN CONCLUDED AS & PRECONDITION OF INDEPENDENCE,
WERE OBTAINED "UNDER DURESS™ AND HAD NOT EXPRESSED THE FREE WILL OF
ALL OF THE PARTIES. THIS, T0O, COULD BE CONSIDERED AS FORCE, AND THE
DRAFTERS OF THE LAY OF TREATIES SHOULD CONSIOER SUCH A SITUATION.

THE DRAFT RESOLUTION, SHE SAlD, REFLECTED THE GENERAL OPINION
OF THE COMNITTEE AND NIGERIA WOULD SUPPORT IT.

PRIVADO G, JIMENEZ (PHILIPPINES) DECLARED THAT HIS DELEGATION -
CONSIDERED THE DRAFT ARTICLES OF THE LAWY OF TREATIES "#i0ST PROGRESSIVE",

TURNING TO THE.  ART ICLES THENSLVES, HE SUGGESTED THAT THEPHRASEOLDGY
OF ARTICLE 31, REGARDING THE COWPETENCE OF STATES UNDER THEIR INTERNAL
LAYS TO ENTER INTO TREATIES, WAS TOO VAGUE. HE ASKED THAT IT BE
CLARIFIED SO AS TO AVOID FUTURE INTERNAIIO“AL (ISUNDERSTANDINGS.

NORE
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'  ARTICLE 36, THE REPRESENTATIVE OF THE PKILIPPINES SAID THE ILC
Cco _HAVE BROADENED THE CONCEFPT TO TAKE ACCOUNT OF "NEWER FORHS"™ OF
. FDRCE.- THERE EXISTED, ALSO, ECONOMIC COERCION CAMOUFLAGED BY THE
~ SEMBLANCE OF LEGALITY., SUCH INTERNATIONAL AGREEMENTS COULD BE PREVENTED,
IN H1S VIEY, BY DETAILED PROVISION FOR THEIR INVALIDATION.

HRe JININEZ DECLARED HIS DELEGATION UANTED TC ASSOCIATE 1TSELF
VITH THOSE YWHO HAD SUPFORTED THE INCLUSION OF ARTICLE 44. THIS
CONTAINS THE REBUS SIC STANTIBUS CLAUSE -~ WHICH RECOGNIZES THE
EFFECT ON TREATIES OF A "FUNDAMENTAL CHANGE OF CIRCUINSTANCES".

HiS DELEGATION UOQULD SUPPORT THE DRAFT RESOLUTION, HE ADDED.

_ ARMANDO HOL INA LANDAETA (VENEZUELA) SAID HE REGREITED THAT THE REPORT
'HAD REACHED HIS GOVERNMENT TOQ LATE FOR IT TO HAVE HADE A DETAILED
ANALYSIS OF THE LAY OF TREATIES., ON FIRST IHPRESSION, HE SAalD, THE

TEXT OF ARTICLES, AS A WHOLE, MERITED ACCEPTANCE, HOWEVER., IT REFLECTED
THE PROGRESSIVE DEVELOFRMENT OF INTERUATIONAL LAV«

THE DELEGATION OF VENEZUELA, HE CONTINUED, FELT THAT REGARDXNG
ART ICLE 36, ON COERCION, 1T YOULD BE BETTER PRESENTED IN A BROADER MANNER.
TRIS YOULD HELP AVOID A RESTRICTIVE INTERPRETATION, HE ADDED.

THE “ILC HAD BEEN "QUITE RIGHT", HE SAID, IN INCLUDING THE PRINCIPLES

OF JUS COGENS AND REBUS SIC STANTIBUS, YHICH HAD PREVIOUSLY BEEN
CONSIGNED TO "DOCTRINARY TEACHING™,
. THE REPRESENTATIVE OF VENEZUELA, CITING & NUMBER OF OTHER ARTICLES,
SUGGESTED THAT THEY HaD NOT BEEN CLEARLY ENOUGH ANE REQUIRED HMORE -
PRECISE TERMS.

VENEZ UELA, HR. WQLINA LANDAETA CONCLUDED ﬂQULD SUPPORT THE DRAFT

RESOLUT ION.

' CESAR A, QUINTERG CPANAMA), CALLING THE DRAFT LAY OF TREATIES AN
"ADHIRABLE EFFORT™, DISCUS&Eﬂ ARTICLE 31, ON COHPETENCE OF STATES,
IN GREAT DETAIL,

HE SAID THE ILC HAD ADOFPTED A COﬂFRDMISE FORMULA IN INCLUDING THE
WORD “HANIFEST™ IN THE TEXT. THE EFFECT OF THIS YWOULD INVALIDATE .
TREATIES THAT CONFL ICTED ONLY UITH "MANIFEST™ INTERNAL LAYWS. THE
TREATY YOULD NOT OTHERUISE BECOHE VOID,

: HIS DELEGATION DID NOT SHARE THE VIEYW OF OTHERS THAT THIS INTRODUGED
AN ELEMENT OF INSTABILITY INTO TREATIES.

THE PRINCIPLES OF JUST COGENS, THE TERMINATION OF TREATIES
CONCLUDED IN ERROR, BY FRAUD AND BY FORCE, AND THE REBuUS SIC STANTIBUﬁ
CLAUSE, ALL YERE SUPPORTED EY #iR. QUINTERO,

o HANY STATES FEARED THE REBUS SIC STANTIBUS CLAUSE, HE OBSERVED.
HOUEVER, IT WAS A SAFETY VALVE", UHICH VAS NEEDED UITHIN THE LAY
oF SREATIES- .

HORE
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THE REPRESENTATIVE OF PANAMA SAID THAT ZCERTAIN OBSOLETE"
ANACHRONISTIC AND UNEQUAL" TREATIES, UMICK HAD BEEN CONCLUDED IN THE
PAST, COULD NOT CONTINUE TO SURVIVE FOREVER, UHILE THE REBuS SIC
STANT IBUS CLAUSE ALONE COULD WOT PUT AN END TO SUCH TREATIES, IT
VAS, NEVERTHELESS, ONE ASPECT OF THE PROBLEM.

CONCLUDING, HR. QUINTERO STATED THAT INTERNATIONAL LAY COULD
N0 LONGER BE AN INSTRUMENT OF SPECIFIC NATIONS AND SPECIFIC INTERESTS.

TALAT MIRAS (TURKEY) OBSERVED THAT THE ILC, IN ITS DRAFT ARTICLES,
HAD ATTEMPTED NOT TO OVERLOOK ANYTHING. IT CONTAINED HATERIAL THAT HAD
GONE FAR BEYOND CLASSICAL THEORIES. HOWEVER, HIS DELEGATION, KE SAID,
FE%I THAT SOME ARTICLES, SUCH AS ARTICLE 57, HAD NOT BEEN HADE SUFFICIENILY
CLEAR.,

ON QUEST IONS COVERED BY THE REPORT, OTHER THAN THE TREATY LAWS,

THE REPRESENTAT IVE OF TURKEY GENERALLY APPROVED OF THE WORK IN PROGRESS.,

TURKEY, HE CONCLUDED, YOULD SUPPORT THE DRAFT RESOLUTION,

STEFAN VEROSTA (AUSTRIA), EXERCISING KIS RIGHT OF REPLY,

R§3A§k§s THAT THE REPRESENTATIVE OF HUNGARY HAD COHMENTED ON HIS
REMARKS.

(THIS NORNING ENDRE USTOR OF HUNGARY SAID THAT MARXISTS WOULD
REJECT THE VIEY EXPRESSED BY THE REPRESENTATIVE OF AUSTAIA =~ THE
PREVIOUS SPEAKER == dHO IN COMMENTING ON THE DRAFT KAD SAID, "NATURAL
LAA IS BACK AGAIN".)

tiR, VEROSTA SAID THE USE OF THE WORDS "NarURAL LAY™ WAS SYMBOLIC.

IT HAD BEEN AT ONE POINT IN HISTORY A TERM USED TO EXPRESS THE LINK
BETVEEN LAW AND ETHICS. HE DECLARED: “"PLEASE FORGET ABOUT THE
LAY OF NATURE."

FURTHER, HE SAID HE THOUGHT THE DRAFT ARTICLES WERE A "SOURCE OF -
%gg" NOT ONLY FOR HIMSELF BUT FOR THE REPRESENTATIVE OF HUNGARY ,

MR. USTOR CHUNGARY) SAID HE WAS REFLYING TO THE REPLY. HE APOLOGIZED
FOR HAVING BEEN SUPERFICIAL IN HIS OWN WORDS. KE SAID KE HAD HaD
OPPORTUNITIES TO DISCUSS PHILOSOPHY AND LaW UITH PROFESSOR VEROSTA
AND WHILE THEY HAD NOT ALVAYS AGREED, THEY WUERE TOGETHER ON MANY MATTERS.
HE HOPED THERE UOLLD BE FURTHER PRIVATE DISCUSSIONS BETWEEN THEW
ALONG THESE LINES.

THE CHAIRMAN, JOSE nhRIA RUDA (ARGENTINA), ADJOURNED THE HEETING
AT 4325 P.M., AFTER REMINDING THE COMMITTEE THAT TuO HEETINGS HaAD BEEN
SCHEDULLD FOR tONDAY, 14 OCTOBER, THE FIRST TO BEGIN AT 10830 A.n. -

Ja 935P 11 ocCT 65 , 000111
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1G HTEENT H GENERAL ASSEMBLY—- SIXTH COM&ITTEE 185”2 HEETING (A
UNITED NATIONS, N.Ye

COMMITTEE HEARS STATEHENTS BY REPRESENTATIVES OF BELGIUM,
AUSTRIA, HUNGARY, PERU, ECUADOR AND ALGERIA ON LAY

UVQE

COMMISSION REPORT

STATEMENTS YERE MADE TODAY BY THE REPRESENTATIVES OF BELGIUH,
AUSTRIA, HUNGARY, PERU, ECUADOR AND ALGERIA AS THE SIXTH (LEGAL)
COMMITTEE THIS MORNING CONTINUED ITS CONSIDERATION OF THE REPORT OF THE
INTERNAT IONAL LAY COMHMISSION (ILC> ON THE WORK OF ITS FIFTEENTH SESSION.

THE REPORT (DOC. A/5509) DEALS PRIMARILY WITH THE DRAFTING OF
THE LAY OF TREATIES, OF UHICH THE FIRST 25 DRAFT ARTICLES YERE ADOPTED
LAST YEAR BY THE ILC. AT ITS HWOST RECENT SESSION, HELD AT GENEVA,

FROM MAY TO JULY 1963, THE COMHISSION APPROVED A FURTHER 25 DRAFT
ARTICLES., THESE COVER THE INVALIDITY AND TERMINATION OF TREATIES.

THE COMMITTEE HAS BEFORL IT A SEVEN-POWER DRAFT RESOLUTION (DOC.
A/C.6/L.529) AND CORR.1), YHICH WOULD, PART, RECOMHEND THAT THE ILC
CONTINUE ITS YORK ON THE LAY OF TREATIES.

M. DEWULF (BELGIUM), SPEAKING ON THE LAY OF TREATIES, SAID THAT
IN ITS PRESENT FORM THE DRAFT DID NOT CONTAIN MANY OF THE DETAILS
AND RULES HE CONSIDERED NECESSARY. FURTHERMORE, CERTAIN RULES HMIGHT
BE INTERPRETED HASTILY AND COULD LEAD TO INTEZRNATIONAL BISUNDERSTANDINGS.
HE CITED ARTICLE 37, YWHICH DEALS WITH THE PRINCIPLE OF JuS COGENS =--

THE INVALIDITY OF TREATIES CONFLICTING UITH "PEREMPTORY NORMS™ OF -
INTERNAT IONAL LAY ==~ AS AN EXAHPLE OF THIS.

TURNING TO THE RINCIFLE OF DUS COGENS AND THAT OF REBUS SIC
STANT IBUS =~ YHICH RECOGNIZES THE EFFECT ON TREATIES OF A “"FUNDAMENTAL
CHANGE OF CIRCUMSTANCES" -~ THE REPRESENTATIVE OF BELGIUIl SAID HE HOPED
THAT THE ILC WOULD CLARIFY ITS POSITIOW. IN THIS CONNEXION, HE
RECALLED THAT THE REFRESENTATIVE OF IRAQ HAD YESTERDAY CALLED THE
LATTER PRINCIFLE THE ENFANT TERRIBLE OF INTERMATIONAL LAY.

THE ILC HAD, HOVEVER, DONE AN EXCELLENT JOB IN NOT OVERLOOKING THE
EXISTENCE OF THESE DIFFICULTIES.

HIS DELEGATION, HE STATED, FELT THAT THE COMMITTEE SBOULD DRAW
EBTEHEIDQWTOFTHBEK&EEBﬁ BHSEGH H

D BEEN
CONSIDERED BY THE ILC.
HMORE :
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BRe DEVILF SAID BELGLUY VOULD SUPPORT THE DRAFT RESOLUTION,
¥ 'STEFAI} VEROSTA (AUSTRIA) SAID TKAT THE O5SERVATIONS UADE BY |
PREVIOUS SPEAKERS HAD ADEQUATELY COVERCD THE RiFORT. THZRE UAS NOTHING
LEFT FOR K1Y TO DO, KG SAID, DUT TO "THROU AUAY® HIS PROPARED TEXT. -
HE INDICATED THAT WIS RERARKS YOULD BL UF A GEDERAL WATURE.
HAVING READ AtD RE-READ THE DRAFT ARTICLES, i:R. VEROSTA SAID, THE
VORI OF THE ILC COULD BE SUfiSd UP &Y DOCLARINGT “NATURAL LAY IS BACK |
A v ket
*THE REPRESENTATIVE OF AUSSRIA, RECALLING THE AGE OF ROUAN LAY, PR
TU1CE STATED, FIRST IN LATIN AND THLM IV ENGLISHs °EVEN I YOU DRIVE 0
- NATURE OUT WITH A FOKK, SHE VILL COLE BACK AGAIN.® REPEATING IT - %
THL SECOND TINE K2 INTERJECTED BLTUEEN THE TUO CLAUSES THE HORDS, ,
"UITH QUNS AUD POUER FOLITICS . \
TY0 MAJOR UORLD WARS, HE WENT Ol TO SAY, SEEUED TO HAVE BEEW . ;
NECELSSARY TO BRING BACK "HUGAN! RIASON®, | (s
TIE ILC WD RE-GTATED IV 115 DAAT THE RULES OF UNIVERSAL INTER~
NATIONAL LAY, HE SAID. THIS YAS A HISTORICAL MOGENT IN HIS OPINION. - .
" {DUEVER, TIE LAY OF TREATIES WAS OMLY A PAPER, AWD IT UOULD BT L
DIFFICULT TO BRING TYZ DRAFT ARTICLES KITO AN INTERVATIONAL CONVENTION.
TH. RLPRESEWTATIVE OF AUSTRIA SAID THAT THE "HOBLL" ARTICLES UOULD o
EVENTUSLLY BE “WATERED DOWH®,
AS TIRE PASSED, THE LAY TREATIZS MICHT REUAIN ONLY AS A "COURAGLOUS
CONTRIBUTION®, AKD NOTKINd CLSE, .
" THZ GLNERAL ASSZOLY SOULD PROVIDE FOR At ALTERMATIVE.® HE :
- SUSBESTID THAT TKT FROCZSS OF CODIFICATION OF TREATY LAUS SHOULD ;
NOT TAKZ LOSGER THAN FIVE YEARS AuD SHOULD CULHIDATE Il A CONFERENCE
ON THE LAY OF TREATIES, LIKE THE VICWNA CONFERENCE ON DIPLONATIC
RELATI0H5. CONFERENGES ON T1i OTHER ITENS BEIAG TAKEN UP BY TIE ILC
SHOULD BE HELD IN 1563 AND 1966, OLFORE THE LAY OF TALATIES CONFLRENCE. .
HOREQVER, TU MELP SOLVZ THI PROBLEW OF FINANCING SUCH CONFEREICLS,
HIS DELESATION SUCOESTED THAT DURLG3 A FORTHCOWING' SESSION OF THE
GENERAL ASSENSLY THE SIXTH COGRITTEE COULD CONSTIFUTL ITSZLF AS
& STATES CONVENT ION,
COLCLUDING, NiRe VEROSTA DECLAAZD HIS DELEGATION UOULD SUPPORT .
THE DRAFT RESCLUT IoH,
- ENDRE USTOR (FUNGARY) OBSERVED THAT THE DISCUSSION IN THE COMMITTEE
UAS TAKING PLACE IN A RELIEVED POLITICAL CLINATE. THIS OPPORTUNITY
SHOULD BE USED, HE S4ID, TO FUATHER THE CODIFICATION OF INTERNATIONAL
LAY, INTERNATIONAL RELATIONS, NOUEVER, STILL INDICATED THAT SOUE
STATES YERE NOT GUIDED BY INTLRUATIONAL LAY, BUT RATHER BY PRINCIPLES
THAT HIGHT UE CALLED “HACHIAVELLIAN.
¥ .
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THE LAY OF TREATIES, HE WENT ON, PROVIDED 'SO!E«RE&LLY EXCITING
“READING™. RECALLING THAT THE REPRESENTATIVE OF AUSTRIA HAD JUST
REFERRED TD THE DRAFT oY SAYING "NATURAL LAY 15 3ACK AGAIN™, THE
REFRESENTATIVE OF HUNGARY SAI1D dARXISTS WOULD REJECT THIS VIE%. FROM
A DIALECTICAL FOINT OF VIEW TKL CURRENT DRAFT WAS A REFLECTION QF CxﬂﬂGED
VORLD CONDITIONS.
TURNING TO THE TEXT OF ARTICLE 56, YHICH WOULD VQID A YR&ATY
PROCURED 5Y THE THREAT OR USE OF FORCE, MR« USTOR SA1D THAT ANY FORN
OF FORCE =~ NOT ONLY PRYSICAL FORCE =~ I{VALIDATED A TREATY.
HE STATED HE AGREED WITN ARTICLES 37 AND 43, O THE INVALIDITY OF
gggﬁflﬁgxg%?FLlcrlﬂa HIT” PEREXPTORY %9&&3, AQ&ING THAT THESE RULES
AW v
H RETARDING RESUS SI1C STANTIZUS, hE SAID THE PRQJLEQ OF FUNDAMENTAL
CHANGES OF CIHCU@STR“Q&, COULD NOT B3E PUT ASIDE, RS SOBE HAD SUGBGESTED.
lfﬂls PRINCIPLE, AS THE ILC HAD REPORTED, SHOULD FIND A PLACE IN INTER~
NATIONAL LAW.
AS FUOR OTHER SﬂﬁJﬁcrs I8 THE REFQRT; THE ﬁEPRESE&TATIVE OF
Hgﬂ%gg?ggggrﬁﬂ HiS ﬁbLhGQTIONb SATISFACTION WI?H THE WORK NG?
I £ ’
CONCLUDING, MR, USTUR WELCGﬁfﬂ THE ™APPAREHT TREND® IN TKE
ACTIVITIES OF THE ILC AND "FULLY SUPPORTED™ THE DRAFT RESOLUTION. .
ALBERTO ULLOA (PEU) SAID THERE WERE DIFFICULTIES IN THE PRORAHHE -
OF THE ILC. THE COMMISSIONS WORK WAS LEGAL, NOT POLITICAL, HE 8AID.
THE LAY COWLD NEVER SUCCEED WHEN IT ACTED AGAINST REALITY. THE
PRACTICES OF STATES HAD TO BE CONSIDERED, HE ADDED,
INEVITABLY, ME SAID, DOCTRINE AND PRINCIFLE CANE UP AGAINST
POL ITICAL REALITIES AND COULD NOT CHANGE THEN.
THE REPRESENTATIVE OF PERU DECLARED THAT THE SUBSTANCE QF THE
REPORT COULD NOT BE EXAMINED UNTIL STATES HAD TIME TO STUDY THE
- DOCUMENT S. HE OBSERVED, HOWEVER, THAT CERTAIN CONCEPTS IN THE LAV
OF TREATIES, SUCH AS ﬁULLITY AND REBUS SIC STAﬁTIBUS' HERE NEJITHER
"CLEAR NOR PRECISE.
#Rs ULLOA ASKED WHY THE ILC HAD NOT GQNSIDEREB THE HAVANA COMVEHNTION
COF 1928, UﬁICH, FE SAID, CQV&RED Thﬁ-ﬂODIFiﬁﬁfIOﬁ OF INTERMATIONAL :
LAVe
GONZALD ALCIVQR (ECUADORY, SPEAKIRG Qﬁ THE USE OF FORCE (ARTICLE
368), STATED THAT BEFORE THE COVENANT OF THE LEAGUE OF NATIONS THE
FRIGCIFLE THAT THE TKREAT OR USE QF FORCE VOIDED A TRETY HAD NOT
EXISTED. THUS, "FROU WESTPHALIA TO SAll FRANCISCO WE FIND A ROAD OF
GUOD INTENTIONS™, HE SAID. HOWEVER, PU£ITICAL REALITIES HAD QEFQATED
INTERNAT IONAL Lﬁk N THOSE YEARS,
HE SAID ThE OBSERVATION tJADE YESTERDAY BY THE REPRESENTATIVE OF IRAG
(T HAT ARTICLE 36 SHOULD BE BRQADEN&Q) @RS "IHPGRTA NT™ AND SHOULD :
BE 5§ ggggiig 8Y 1LC. , o
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THE REPRESENTATIVE OF PERU CITED SEVERAL STATEMENTS AND RESOLUTIONS
ADOPTED AT IATERNAT IONAL CONFERENCLS DENONSTRATING THE IBVIOLASILITY

OF STATZS. “VICTORY COUVEYED #O RIGWIS," KL DECLARED.

- CUNTINULA, {Rs ALCIVAR SAID THZ FRINCIPLE OF JyS COGENS ACRITED -
ACCZPTACE, AS WILL AS THE CLAUSE OF REBUS SIC STANTISUS., THGSE
SYOULD UE “EFFECTIVE RIGHIS", HE ASSERTED, NOT #ERELY "DOCTRINE®,

A TREATY WAS HOT SACROSANCT SOLELY BECAUSE IT UAS A TREATY. IT
) TO BE CONCLUDED WITH THE FRALEWORK OF PEREWPTORY NORGS OF INTER-
HATIOUAL LAW. |

"LOHAGHAD KHMELLADI (ALGERIA) SALD MIS DELEGATION EXPECTED "BETTER
_ PROTECTION™ OF ITS IWTERESTS FAO( THE CODIFICATION OF INTCRUATIONAL
LAJ, ALGERIA D BEEN THE VICTId OF | TRADITIONAL DOCTRINE IN INTER-

ALGERIA GGNSIBERED, WE STATED, THAT TREATIES HaD TO EXPRESS THE
FR&E 9ILL OF THE PARTIES, ATTRUFIS TO “EGASCULATL® AT STATE YOULD
' %gﬁaxro TUNJUST" TR&ATI&S; éL&ERIAg;hﬁ S5AiDy APPRECIATED THE YORK OF

LGy

THE RE?RE“ﬁNTRTIVﬁ OF ALGLRIA, b?ﬁAKING ON ARTICLE 38, ASKED ﬁHY
SOHME DELEGATIONS WANTED TO LIGIT THE| SCOPE OF THE ARVTICLE. -A DROAD
APFPROACH, HE ADDED, WOULD FAVOUR IN REASZD CONFIDENCE AHONG STATES,

HZ AUGREED THaT TP” PRINCIPLE OF JUS COBENS EXISTED AtD STATED THAT
AFRICA WOULD SEEXK TO INVALIUATL TREATIES THAT HAD BEER IUPOSED 0N IT
BY FORMER "COLOIAL"™ POYEIRS. 1

THE CONCEFT OF ‘A FUNDARENTAL CHANGE 1& CIRCUQSTANGE (RLBUS SIC
STANTIBUS) UAS A REALISTIC 03X, He CONTINUED,

EDUARDD JIMENEZ DE ARLCHAGA, CHAZRIAN OF THE ILC, IU ENDING HIS
PARTICIPATION IN THE COMNITTEE THIS)SLSSION, SALD LHE VIEYS THAT HAD
BEEN OFFERED 1# THE COLMITTEL DURING THI PAST THREE UREKS UOULD BE
- "HOST USEFUL™ IN FURTHERING THE baﬁf OF THE ILC, HE EXPRESSED KIS
"GRATITUDE TO THL COuIITTEE. '

THE CHAIRaAil, JOSE BAKRIA RUDA ( ﬁGEQTI%A) ANNOUNCED THAT Tu0 LEETINGS

UERE SCHEDULED FOR HONDARY, ALTHOUGH .THTI JOURNAL HAD LISTED ONLY OHE.
THIS ChAIIOE YAS MELDED TO COﬂFLET£J§H” FIRST ITEd O4 THE COUMITTEES
AGENDA AS EOON AS PUSSISLE. L _

THE BeLTIka ﬁﬁdOﬂﬁNﬁD AT 12255 ,&t. HVTIL 3:00 Pl THIS
AFTLRNOQI g .

Ji=JAedd 4310F 1} Qﬁf &3
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THE SIXTH (LEGAL) COMNMITTEE THIS MORNING CONTINUED ITS CONSIDERATION
OF THE REPORT OF THE INTERNAT IONAL LAY COMMISSION (ILC) ON THE WORK

" OF ITS FIFTEENTH SESSION.

AY BYATEHESESRBERST RERHEBOOF CHILE,

BULGARIA, IRA@, ARGENTINA, AUSTRALIA AND POLAND. . '
THE REPORT (DOC,A/5509) DEALSPRIMARILY WITH THE DRAFTING OF THE

LAY OF TREATIES, OF WHICH THE FIRST 29 DRAFT ARTICLES VERE ADOPTED

LAST YEAR BY THE ILC. AT ITS MOST RECENT SESSION, HELD AT GENEVA,

FROM MAY TO JULY 1963, THE COMMISSION APPROVED A FURTHER 25 DRAFT

ARTICLES, THESE COVER THE INVALIDITY AND TERMINATION OF TREATIES,

THE COMMITTEE HAS BEFORE IT A SEVEN-POYUER DRAFT RESOLUTION
(DOC,A/C.6/L 529 AND CORR.1), WHICH WOULD, IN PART, RECOMMEND THAT
TEBUIOUSCOORK ON THE LAY OF TREATIES.

E.XIM DADZIE (GHANA), WHO HAD BEEN UNABLE TO TTEND PREVIOUS MEETINGS
OF THE COMMITTEE DURING THIS SESSION, TODAY TOOK HIS SEAT AS VICE-CHAIRHAN
OF THE COMMITTEE,

SANTIAGO BENADAVA (CHILE) SAID HIS DELEGATION ATTACHED THE :
"GREATEST IMPORTANCE" TO THE WORK OF THE ILC ON THE LAY OF TREATIES.

- HE OBSERVED THAT SOME SECTIONS OF THE DRAFT ARTICLES WERE NOT YET AN

INTEGRAL PART OF INTERNATIONAL LAY, AND SUGGESTED THAT ARTICLES OF A

- PROCEDURAL NATURE BE DRAFTED WITH THE "GREATEST PRECISION".

THE REPRESENTATIVE OF CHILE WENT ON TO SAY THAT THERE YERE “GRAVE
DEFICIENCIES™ IN THE SPANISH TEXT OF THE ILC REPORT, AND HE AGREED WITH
THE COMNMISSION THAT DELAYS IN THE DISTRIBUTION OF DOCUMENTS SHOULD
BE CORRECTED.

HIS DELEGATION, HE SAID, WYOULD SUPPORT THE DRAFT RESOLUTION.

ANGUEL -ANGUELOV (BULGARIA) STATED THAT WITH THE EMERGENCE OF STATES
FROIl THE "COLONIAL YOKE", THE LAY OF TREATIES HAD TO CORRESPOND TO
THEI DIVERSE NEEDS AND TO THE REQUIREMENTS OF PEACEFUL
CﬁleEEﬁE@CEﬁ HEHEVIEB,W@RB N T

"MOST IMPORTANT®,

HMORE
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DISCUSSING THE TEXTS . OF THE ARTICLES THEMSELVES, MR« ANGUELOV
OBSERVED THAT THE PRINCIFLE OF JUS COGENS == THE INVALIDITY OF TREATIES
CONFLICTING WITH ®"PEREMPTORY NORMS" OF INTERNATIONAL LAY CARTICLE 37) -=
INTRODUCED A NEY MOTIVE FOR TERMINATING A TREATY. AGREEING WITH THIS
PRINCIPLE, HE ADDED THAT IT YAS CONTRARY TO OLD DOCTRINE.
ARTICLE3S, WHICH VYOQULD VOID A TREATY PROCURED BY THE THREAT OR
USE OF FORCE, HAD ALSO ABANDONED TRADITIONAL THEORY, HE SAID. -
FURTHER EFFORTS UERE REQUIRED, HE DECLARED, TO EXTEND THESE TO THE
NEED TO PROHIBIT AND CONDEMN "INEQUITABLE"™ TREATIES, WHICH
CONFLICT WITH THE REQUIREMENTS OF EcUAL SOVEREIGNTY OF STATES.. _
HIS DELEGATION, HE CONCLUDED, WOULD SUPPORT THE DRAFT RESOLUTION
AND WOULD VOTE IN FAVOUR OF IT. .
M. K. YASEEN (IRAQ), SPEAKING OF THE LAY OF TREATIES, SAID THE
CODIFICATION OF THESE LAYS CONTINUED TO ENRICH INTERNATIONAL ORDER,
HIS DELEGATION, HE SAlID, HAD BEEN "VERY HAPPY" UITH THE TEXTS AS A
YHOLE. HOVEVER, HE WENT ON, ARTICLE 36, DEALING WITH COERCION, UAS
NOT ADEQUATE.
IF IT YERE INTERPRETED, HE OBSERVED, THAT ONLY THE THREAT OR USE
OF " PHYSICAL™ FORCE INVALIDATED TREATIES, THEN INTERNATIONAL AGREEMENTS
INPOSED ON STATES BY ECONOMIC AND POLITICAL PRESSURE YOULD REMAIN IN
EFFECT, 1IN HIS VIEY, COERCION, WHETHER BY THE USE OF FORCE OR BY
ECONOMIC MEANS, SHOULD VOID A TREATY,
THE LATTER TYPE OF TREATY, HE ADDED, 4AS HMORE TO BE FEARED THESE
DAYS THAN THE FORHER., THE REFRESENTATIVE OF IRAG HOPED THAT THE
ILC WOULD RECONSIDER ARTICLE 36 IN THIS LIGHT.
: ON THE PRINCIPLE OF JUS COGENS, kR. YASSEN SAID THAT ARTICLE 37
HAD STRESSED AN "OBVIOUS TRUTH". IT GAVE RISE TO A COHPLEX PROBLEM,
HOYEVER, . IT WAS DIFFICULT TO RECDNCILE THIS PRINCIPLE TO CURRENT
PRACTICE, HE OBSERVED.
- fiRe YASSEN THEN TERNED THE DOCTRINE OF REBUS SIC STANTIBUa -
VHICH RECOGNIZES THE EFFECT ON TREATIES OF A"FUNDAMENTAL CHANGE OF
CIRCUMSTANCES™ (ARTICLE 44) -~ THE ENFANT TERRIBLE OF INTER-
NATIONAL LAY, IF ACCEPTED, HE SAID, IT WOULD HELP AVOID EXTRAJURIDICAL
SOLUTIONS TO TREATY DISPUTES. HOWEVER, IT HAD TO BE PRECISELY
DEFINED FOR IT WMIGHT GIVE RISE TO INTERNATIONAL CONTROVERSY.
CONCLUDING, THE REPRESENTATIVE OF IRAQ INDICATED HIS DELEGATIONS
INTENT%ON TO SUPPORT THE DRAFT RESOLUTION, ,
¥ tiOR . . 000117
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HE ASKED THE COMMITTEE TO APPROVE THE WORK PROGRAMME OF THE ILC

FOR 1964, AND HE SAID THAT AUSTRALIA WOULD SUPPORT THE DRAFT RESOLUTION.
EJWYZNER (POLAND), DISCUSSION ARTICLE 36, SAID THAT HE AGREED

YITH THE REPRESENTATIVE OF IRAQ THAT IT SHOULD HAVE WIDER APPLICATION.

HOVEVER, HE SAID, THE VOIDING OF TREATIES CONCLUDED BY FORCE MARKED

AN IMPORTANT STEP FORWARD, AS COMPARED TO PAST PRACTICES, AFTICLE

36 MEANT, IN HIS VIEW, THAT STATES COULD BE DEFENDED ON THE BASIS

OF OBJECTI0OE NORMS OF INTERNATIONAL LAY,

TURNING TO ARTICLE 37, THE REPRESENTATIVE OF POLAND SAID THAT THE
CONCEPT OF JUS COGENS WAS NOT RELATIVELY NEW; ALTHOUGH THE OPPOSTE
HAD BEEN SUGGESTED IN THE COMMITTIEE, _

- HE THEN SAID THAT PARAGRAPH 2 OF ARTICLE 40 RAISED SERIOUS
" DOUBTS AS TO THE ADVISABILITY OF ITS INCLUSION IN THE LAY OF TRKATIES»
THIS PARAGRAPH PROVIDES FOR THE TERMINATION OF MULTLATERAL TREATIES
BY THE AGREEMENT OF ALL THE PARTIES AND THE CONSENT OF TwO~THIRDS OF
THE SIGNATORIES, UNLESS OTHERYISE PRESCRIBED IN THE TREATY OR AFTER
THE EXPIRY OF A NUMBER OF YEARS STILL UNDETERMINED. .

MR, WYZNER SA&ID THAT PARAGRAPH 2 COULD DE FACTO CREATE A SITUATION
WHERE STATES NOT PARTIES TO A TREATY WOULD BE IN A PRIVILEGED POSITION
OVER STATES BOUND BY THE AGREEMENT,

: ON ARTICLE 50, CONCERNING WITHDRAWAL FRO#H A TREATY, #R. UYZNER

SAID THAT WITHDRAWAL -~ PARTICULARLY FROM A BILATERAL TREATY -~ COULD

- BE USED AS A MEANS OF ECONOMIC PRESSURE BY ONE PARTY OVER ANOTHER.
THISOART§¥L29 HE SUGGESTED, SHOULD BE LIMITED AND LINKED WITH THE ASPECT
OF CONSENT .

POLAND, HE DECLARED, WOULD SUPPORT THE DRAFT RESOLUTION. :

THE CHAIRMAN, JOSE MARIA RUDA (ARGENTINA), NOTED THAT 22 SPEAKERS
ON THIS ITEM STILL REMAINED TO BE HEARD., IN ADDITION, HE SAID, FIVE
SPEAKERS HAD ASKED TO BE INCLUDED AFTER THE LIST HAD BEEN CLOSED.

THE COMMITTEE DECIDED TO INCLUDE THE ADDITIONAL FIVE,

THE MEETING ADJQURNED AT 12:20 P.H, UNTIL 10350 AaM.g TOMORROY ,

" 11 OCTOBER. _ o
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TURNING TO THE SECTION OF THE REPORT DEALING WITH THE RESPONSIBILITY

OF STATES, #1R. IANESCU STATED THAT SUCH RESPONSIBILITY WENT BEYOND
- THE TREATHENT OF FOREIGNERS. TO REDRESS DAHMAGES CAUSED BY A STATE,
HE SAID, "CERTAIN SANCTIONS ARE JUSTIFIABLE®™, THIS INCLUDED NOT ONLY
PENAL SANCTIONS, HE CONTINUEDj COLLECTIVE SANCTIONS TO REPRESS ACTS
OF AGGRESSION MIGHI BE NECESSARY, AS PROVIDED FOR IN ARTICLES 39
TO 44 IN THE CHARTER OF THE UNITED NATIONS, HE CALLED ON THE ILC
TO "ARRIVE AT GENERAL PRINCIPLES ON STATE RESPONSIBILITY",

THE REPRESENTATIVE OF ROMANIA ALSO DISCUSSED THE PART OF THE REPORT
DEALING WITH SUCCESSION OF STATES AND GOVERNMENTS. IN THIS CONNEXION,
HE SAID, TREATIES PREVIOUSLY CONCLUDED BY "COLONIAL STATES™ COULD
NOT PREJUDICE THE INDEPENDENCE OF A NEVLY EMERGING STATE, WHICH
SHOULD BE BOUND ONLY BY "THOSE TREATIES IT IS WILLING TO ACCEPT".

THE CHAIRHAN, JOSE MARIA RUDA (ARGENTINA), ADJOURNED THE HEETING
AT 12305 P.il. UNTIL TO{ORROY, FRIDAY, 4 OCTOBER, AT 10330 A.M.

JA&JB 325P 8 OET 63
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EIGHTEENTH GENERAL ASSEHBLY - SIXTH COMHITTEE, 787TH MEETING (AMD
UNITED NATIONS, N,Y.

- DEBATE ON INTERNATIONAL LAV COMHISSION REPORT
CONTINUES IN SIXTH COMMITTEE

THE REPRESENTATIVES OFFRANCE, USSR, CZECHOSLOVAKIA AND IRAN
THIS MORNING HMADE STATEMENTS BEFORE THE SIXTH (LEGAL) COMMITTEE,

YHICH IN CONSIDERING THE REPORT OF THE INTERNATIONAL LAWY commxssxon
CILC) ON THE YWORK OF ITS FIFTEENTH SESSION.

.~ THE REPORT (DOC. A/5509) DEALS PRIMARILY WITH THE DRAFTING OF THE
LAY OF TREATIES, OF UHICK THE FIRST 29 DRAFT ARTICLES WERE ADOPTED
LAST YEAR BY THE ILC. AT ITS HOST RECENT SESSION, HELD AT GENEVA,

MAY TO JULY 1963, THE COMMISSION APPROVED A FURTHER 25 DRAFT ARTICLES.
THESE COVER THE INVALIDITY AND TERMINATION OF TREATIES. A SEVEN-POVER
DRAFT RESOLUTION (DOC., A/C.6/L.529 AND CORR.1), WHICH WOULD; IN PART,
RECOMMEND THAT THE ILC CONTINUE ITS WORK ON THE LAY OF TREATIES, WAS
SUBMITTED 7 OCTOBER TO THE CONMMITTEE.

PHILIPPE MONOD (FRANCE) STATED THAT HE WAS NOT, AT THIS TIME,
PREPARED TO COMMENT IN DETAIL ON THE LAY OF TREATIES. HOWEVER, HE
SAI?THE COUND A ”CARTESIAN LIGKT"™ IN THE WAY THE ARTICLES HAD BEEN
DRAFTED. '

‘ COHMMENT ING ON THE PHRASEOLOGY OF ARTICLE 33, HE SAID THE ILC HAD

- RIGHTLY POINTED OUT THE DIFFICULTIES IN RECONCILING THE ENGLISM WORD
“FRAUD"™ AND THE FRENCH WORD "DOL™. THIS YAS, HE ADDLD, ii0T A HATTER

OF LANGUAGE BUT ONE OF CONCEPT.

~ HE SAID HE WAS "T HANKFUL™ THAT YHILE THE ILC HAD NOT BEEN IN

FULL AGREEMENT, THE DRAFT ARTICLES WERE NOT THE "FRUITS OF COMPOMISE".

THE REPRESENTATIVE OF FRANCE YENT ON TO SAY THAT THE CODIFICATION
OF INTERNATIONAL LAY HAD CERTAIN LIMITATIONS. TINE AND EXPERIENCE
AND THE MISTORY OF INTERPRETATIONS YERE NEEDED. < HE SPOKE SIMILARLY
OF THE.PRINCIPLE OF JUS COGENS =- THE INVALIDITY OF TREATIES CONFLICTING
VITH "PEREMETORY NORMS™ OF INTERNATIONAL LAY "ARTICLE 37) =-- SAYING
THAT JURISPRUDENCE AND PRACTICE HAD TO COMPLETE THE CODIFICATION.

TURNING TO ARTICLE 44, HE TATED THAT THE DOCTRINE OF REBUS SIC
STANT IBUS, RECOGNIZING THE EFFECT ON TREATIES OF A "FUNDAHENTAL CHANGE
OF CIRCUMSTANCES", YWHICH FORMERLY HAD AN "UNSAVOURY REPUTATION",
NOY APPEARED FOR THE FIRST TIME YITH ®DIGNITY"™ IN A DRAFT TEXT
THAT MAY ONE DAY BE BROUGHT INNTO LAV =~ WHETHER OME AGREED WITH THIS
PRINCIPLE OR NOT, HE ADDED.

MORE

-
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FOR RAISING THE ISSUE. THE REPRESENTATIVE OF FRANCE SUGGESTED THAT THE
DRAFT, IN ITS FINAL FORM, COULD BE IMPROVED IF IT YERE PRUNED AND '
SIMA.IFIED., HE SAID HIS DELEGATION YOULD SUPPORT THE DRAFT RESOLUTION.

PLATON D, MOROZOV (USSR)> SAID THAT HIS DELEGATION HAD EXPRESSED
THE DESIRE THAT THE PROGRESSIVE TENDENCY REFLECTED IN THE WORK OF THE
ILC SHOULD BE STRENGTHENED, THE SOVIET UNIONS POLICY REGARDING
INTERNAT IONAL LAY WAS BADED ON THE PRINCIPLE OF "STRICT RESPECT" FOR
TREATIES, HE SAID. UWITHOUT INTERNATIONAL LAY THERE COULD BE NO CON=-
FIDENCE AMONG STATES, HE ADDED, AND YWITHOUT CONFIDENCE THERE COULD
NOT BE PEACEFUL CO-<EXISTENCE.

ON AETICLE 36, WHICH WOULD VOID A TREATY PROCURED BY THE THREAT
OR USE OF FORCE, THE REFRESENTATIVE OF THE USSR SAID THAT "17853
RIGHILY", SUCH A TREATY HAD NO JURIDICAL VALUE, THE STRENGTHENING
OF PEACE AND SECURITY, HE WYENT ON, AND THE PROMOTION OF CO~OPERATION
AMONG STATES REQUIRED THE OBSERVANCE OF ARTICLE 36.

HIS DELEGATION, HE SAID, ALSO WANTED TO STRESS THE IMPORTANCE OF
ARTICLE 37 AND THE PRINCIPLE OF JUS COGENS.

AS A RESULT OF THE DOING AWAY WITH "COLONIALISHM™, HE»CONTINUED,
MANY NEY STATES HAD EMERGED WITH TREATIES IMPOSED UPON THEH BY THE
THREAT OF FORCE, THESE EXISTED AS INEQUITABLE ECONOMIC AND MILITARY

AGREEMENT S. UNFORTUNATELY, HE SAID, THERE VERE TODAY TREATIES THAT
GUARANTEED THE CONT INUANCE OF “FOREIGN MONOPOLIES”, THIS UNDERMINED
THE EQUALITY OF STATES AND IMPEDED THE ATTAINMENT OF PEACE. THE
REFUSAL TO PARTICIPATE IN SUCH TREATIES WOULD FURTHER THE INDEPENDENCE
OF STATES, HE DECLARED,

ON THE QUEST ION OF RESFONSIBILITY OF STATES, COVERED IN THE ILC .
REPORT, MR, MOROZOV SAID THAT SERIOUS VIOLATIONS HAD OCCURRED IN THIS
AREA, SUCH AS THE LOSS BY STATES OF THE RIGHT 10 CONTROL THEIR OuN
%ESOURCES. A BROADER APPROACH BY THE ILC TO THIS QUESTION WAS NEEDED,

SAID.

ON THE SUCCESSION OF STATES AND GOVERNHMENTS, IT WAS HIS VIEY THAT
THE YOUNG STATES OF AFRICA AND ASIA WERE "VERY CONSCIOUS™ OF THE KINDS
OF LAYS THAT HAD BEEN "IMPOSED UPON THEM™ BY THE FORMER "COLONIAL™ -
POWERS, THESE STATES VWANTED TO DEVELOP THEIR COUNTRY INDEPENDENTLY,
AND THE SOVIET UNION, ACCORDINGLY, ATTACHED "GREAT IMPORTANCE" TO
THIS QUEST ION.

THE SOVIET UNION, HE CONCLUDED, SUPPORTED THE DRAFT RESOLUTION
AND WOULD VOTE IN FAVOUR OF IT. '

MORE ‘ 000121
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V. PECHOTA (CZECHDE.0VAKIA) SAID THE HDRK F THE ILC ON THE :
CODIICATION OF INTERNAT JONI LAY HAD NEVER BEEN MORE URGENT, THE -

DRAFT ARTICLES, AS 4 VHOLE, HE SAID, YERE ACCEPTABLE TO HIS DELEGATION.

COMMENTING ON ARTICLE 31 <~ PROVISIONS OF INTERNAL LAY REGARDING
COMPETENCE OF A STATE TO ENTER INTO TREATIES -~ HE SAID HE SHARED THE -
VIEW THAT THE TEXT OF THE ARTICLE HAD BEEN A EALANCED COMPROMISE BETUEEN
TY0 SCHOOLS OF THOUGHI. :

HE "NOTED YITH APPRECIATION"™ THAT IN ARTICLES 36 AND 37 ON THE
INVALIDITY OF TREATIES PROCURED BY FORCE AND THE EXISTENCE OF
PEREMPTORY NORMS, THE ILC HAD ®ST0OD ON THE SIDE OF JUSTICE".

THE MEMORIES OF THE "IGNOMINIOUS™ MUNICH PACT STILL REMAINED IN
THE WINDS OF THE PEOPLE OF CZECHOSLOVAKIA, HE SAID, THE HUNICH AGREEMENT
YAS A SYMBOL TO CZECHS OF ARBITRARINESS AND LAWLESSNESS, HE DECLARED.

MR. PECHOTA SAID THAT THE ACCEPTANCE OF THE PRINCIFLE OF JUS COGENS
UAS A ZREMARKABLE STEP” IN THE PROGRESSIVE DEVELOPHENT OF INTERNATIONAL
LAY, ARTICLES 36 AND 37 EXTENDED ALSO TO "UNEQUAL"™ TREATIES, IN HIS
OPINION. ' THESE, HE SAID, YERE TREATIES WHOSE EXISTENCE WERE INTOLERABLE
FROM THE POINT OF VIEW OF SELF-DETERMINATION OF STATES. THEY COESTITUTED
‘A THREAT TO PEACE AND SECURITY,

INTERNATIONAL LAV, HE WENT ON, SROULD OFFER GUARANTEES AGAINST
"UNEQUAL"™ TREATIES.

HE TERMED THE PRINCIFLE OF REBUS SIC STANTIBUS A "SOUND™ ONE AND

A "SAFETY VALVE™ FOR TREATY LAWS,

THE REPRESENTATIVE OF CZECHOSLOVAKIA SAID HIS DELEGATION WOULD
SUPPORT THE DRAFT RESOLUTION.

MOHANMAD ALI HEDAYATI (IRAN), SPEAKING ON THE QUESTIDN OF STATE
RESPONSIBILITY, SAID IT APPEARED THAT THE SUB-COMHITTEE REPORTING :

ON THIS MATTER HAD COVERED ONLY DAMAGES CAUSED TO ALIENS AND RESPON-
SIBILITIES CONCERNING THE NATIONALIZATION OF PROPERTY. ANOTRHER
IIPORTANT MATTER, HE SAID, WAS THE QUESTION OF ¥HO UOULD PAY INDEMNITIES
FOR DAMAGE ON FOREIGN TERRITORIES BY NUCLEAR EXPERIMENTS.

CONTINUING, HE ASKED VHY THE SUB~COMMITTEE HAD NOT DEALT WITH THE
RESPONSIBILITY OF STATES WITH REGARD TO SUCH INTERNATIONAL CRIMES AS
‘A UYAR OF AGGRESSION.. THE PROBLEMS OF INTERNATIONAL CRIMES AGAINST
PEACE AND AGAINSI HB&ANIIY SHOULD BE STUDIED; HE SAID.

MORE
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OFFERING HIS OBSERVAT IONS OF THE DRAFT ARTICLES OF THL LAY OF
TREATIES, THE REFPRESENTATIVE OF IRAN SAID THAT THE TERM “MANIFEST"
IN ARTICLE 31 NEEDED CLARIFICATION. LEGISLATIVE TERHS HAD TO BE
CONCRETE, HE STATED. '
ON ARTICLE 44, HE SAID THAT THE TEXT SHOULD NOTE THAT THE BREAKING
OF DIPLOMATIC RELATIONS DID NOT AFFECT TREATY OBLIGATIONS. -
- THE CHAIRMAN, JOSE MARIA RUDA (ARGENTINA), ADJOURNED THE MEETING
AT 12:20 P.M., AFTER NOTING THAT THERE VERE 27 SPEAXERS ON HIS LIST
FOR THE REMAINDER OF THE WEEK, HE AGAIN INDICATED HIS DESIRE TO MOVE
ON, IF POSSIBLE, TO THE NEXT ITEN ON THE COUMITTEES AGENDA ON MONDAY.
THE COMMITTEE HILL RECONVENE TOUORROU, 10 OCTOBER, AT 10330 AJH.
JA&JB 450? 9 0CT &5
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EIGHTEENT H GENERAL ASSEMBLY - SIXTH COMMITTEE. T83RD MEETING Cam) A4
UNITED NATIDNS, NeoSo : _

SIXTH COMHITTEE DEBATE ON ILC REPORT CONTINUES

STATEMENTS BY THE REFRESENTATIVES OF INDIA, COLOMBIA, CYPRUS
AND ROMANIA WERE HEARD THIS MORNING AS THE SIATH (LEGAL) COWGITTEE
CONT INUED ITS CONSIDERATION OF THE REPORT OF THE INTERNATIONAL LAV
COMMISSION (I0C) ON THE WORK OF ITS FIFTEENTH SESSION.

THE REPORT (DOC. A/5509) DEALS PRIHARILY UITH THE DRAFTING OF THE
LAY OF TREATIES. THE ILC LAST YEAR PROVISIONALLY ADOPTED THE FIRST
29 ARTICLES QF THE LAY OF TREATIES. AT ITS HMOST RECENT SESSION, HELD
AT GENEVA, MAY TO JULY 1963, IT APPROVED PROVISIONALLY A FURTHER 25
ARTICLES, THESE COVER THE INVALIDITY AND TERMINATION OF TREATIES.

SHANKARRAO SHANTARAM MORE (INDIA) STATED THAT THE EMERGENCE OF NEW
STATES ON THE INTERNATIONAL SCENE AND THE "RAPID DISINTEGRATION OF
COLONILAISH™ MADE IT NECESSARY THAT THE LAY OF TREATIES BE FRAMED WITH
"SPEED AND DISPATCH". THE ILC HAD REALIZED THIS URGENCY, HE SAID. '
"SPEED, HOUEVER, DOES NOT MEAN HASTE". '

COMMENT ING ON THE TESTS.OF INDIVIDUAL DRAFT ARTICLES IN THE REPORT,
RE SAID THAT IN ARTICLE 35 -~ ON TREATIES CONTAINING NO PROVISION
REGARDING THEIR TWRMINATION == IT HAY BE DIFFICULT TO DETERMINE WHICH
TREATIES ARE BINDING. .

ARTICLE 40, HE WENT ON TO SAY, GRANTED ! UNNECESSARY PRIVILEGES" TO
A STATE HHICH ‘DREV UP A TREATY BUT DID NOT SIGN IT. THIS
ARTICLE CONCERNS THE TERMINATION OR SUSPENSION OF TREATIES BY
AGREEMENT. PARAGRAPH 2 STATES, IN PART: "THE TERHINATION OF A MUL~-
TILATERAL TREATY ... SHALL REQUIRE, IN ADDITION TO THE AGREEMENT OF

ALL THE PARTIES, THE CONSENT OF NOT LESS THAN TWO-THIRDS OF ALL THE
- STATES WHICH DREY UP THE TREAT ..."

DIEGO URIBE' (COLOMBIA ASSERTED THAT "IMPORTANT PROGRESS"™ HAD BEEN
MADE BY THE ILC IN DRAFTING THE PART OF THE LAY OF TREATIES WHICK
. WOULD INVALIDATE TREATIES CONCLUDED BY THREAT OR USE OF FORCE..

UNDER ARTICLE 33, ON "FRAUD", MR. URIBE BELIEVED IT YOULD BE
ADVISABLE TO DEFINE THE YORD "FRAUD" WITHIN THE TEXT OF THE ARTICLE

~J

ITSELF, SO AS TO AVOID FUTURE DIFFERENT INTERPRETATIONS.

MORE
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ON ARTICLE 39, THE REPRESENTATIVE OF COLONBIA SAID THAT TERMINATION
WAS VALID ONLY IN ITS EXPLICIT FORM. UWITHOUT SUCH A CLAUSE, HE SAID, .
"INDEFINITE DURATION" WAS TCO BE PRESUHED.

THE DOCTRINE OF REBUS SIC STANTIBUS, WHICH RECOGNIZES THE EFFECT
ON TREATIES OF A "FUNDAMENTAL CHANGE OF CIRCUMSTANCES"™ (ARTICLE 44,
| #AS NOT ACCEPTED IN INTERNATIONAL LAY, HE SAID. TO INTRODUCE THIS
PRINCIPLE WAS TO INTRODUCE INSTABILITY,

A.J. JACOVIDES (CYPRUS) SAID HIS DELEGATION AGREED WITH ARTICLE
31. THIS YOULD NOT INVALIDATE A TREATY ENTERED INTO BY A STATE,
ALTHOUGH IT HAD NOT COMPALIED VITH ITS OWN INTERNAL LAY, UNLESS THE
VIOLATION WAS "MANIFEST".

MR, JACOVIDES SAID IT WOULD, IN FACT, NOT BE DESIRABLE TO ADMIT
ANY EXCEPTION. FROM A LEGAL STANDPOINT, HE SAID, "MANIFEST"™ PRESENTED
DIFFICULTIES, ON VHAT JURIDICAL BASIS, HE ASKED, IS AN INTERNAL LAV
HMANIFEST OR NON-MANIFEST?

HE SAID H1S DELEGATION AGREED UYITH ARTICLE 36 ON THE INVALIDITY
OF TREATIES CONCLUDED BY THE USE OF THREAT OF FORCE. ARTICLE 2, ‘
- PARAGRAPH 4 OF THE CHARTER OF THE UNITED NATIONS "CLEARLY ESTABLIEHES“
THIS PRINCIPLE. SIMILARLY, MR. JACOVIDES ADDED, HIS DELEGATION
"YARILY" YELCOMED THE WORDING OF ARTICLE 37 =~ THE INVALIDITY OF TREATIES

Yy CONFLICTING WITH "PEREMPTORY NORMS™ OF INTERNATIONAL LAY (JuUS COGENS),
uﬂfv VIEWS AGAINST THE PRINCIPLE OF JUS COGENS, HE SAID, "HMUST BE DISCARDED“
CITING, AS AN EXAMPLE OF A VIOLATION OF "PEREMPTORY NORUS™ IN
MUNICIPAL LAY, THE INVALIDITY OF AGREEMENT TO COMHIT A CRIME, HE
SAID SUCH TREATIES MUST BE "TOTALLY INVALID". STATES WYERE NOT -
"COMPETENT TO DEROGATE PEREMPTORY NORMS", HE DECLARED.

COMMENTING. ON ARTICLE 39, THE REPRESENTATIVE OF CYPRUS SAID
DENUNCIATION OR VIT HDRAVAL UAS, CONTRARY TO SOME VIEWS, PERHISSIBLE
UNBER CERTAIN CIRCUMSTANCES, 'IN TREATIES OF ALLIANCE, A RIGHT OF
WITHDRAWAL SHOULD BE IMPLIED.

ON THE DOCTRINE OF REBUS SIC STANTIBUS, MR. JACOVIDES SAID IT
PROVIDED AN “ESSENTIAL SAFETY VALVE" FOR THE LAY OF TREATIES.

: TRAIAN IONASCU (ROMANIA) SAID ARTICLE 31 RAISED A "GREAT DIFFICULTY™.
A STATE COULD NOT BE BOUND IN A TREATY BY SOMEONE NOT REPRESENTING
IT, HOYEVER, ANOTHER STATE DID NOT -HAVE THE RIGHT TO VERIFY
REPRESENTATION, OBJECTIVE CRITERIA WERE NEEDED, HE SAID.

HIS DELEGAT ION AGREED WITH ARTICLES 36 AND 37, WHICH "wILL ENFORCE
RESPECT FOR INTERNAT IONAL LEGALITY"

HORE . ‘ ' 000125
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S1X=POVER RES@LUT!ON oN’ LAM COddISSlON RﬁFORT
INTRODUCED IN SIXTH COMDITTEEZ

A DRAFT RESOLUT ION COVERING THKE SIXTH (LESAL) Cﬂﬂ{ITTLLS FIRST
ITEH ON ITS AGENDA, REPORT OF THu INTERNATIONAL LAY COUMISSION (ILC)
ON THE YORK OF ITS FIFTEENTH SESSION, YAS INTRODUCED THIS HORNING
AT THE COMUITTLEES MELT ING. o
STATEMENT S WERE HADE BY THE REPRESZUTATIVES OF GUATENALA, CEYLOY
Alid INDONESIA, UKD ARE CO~S5POIISOAS, UITH CANADA, COLOHDIA, CYPRUS
AlD INDIA, OF THE RESOLUTIOH (DOC. A/C.6/Le529), .
THE ILC REPURT (DOC. A/5503) DEALS PRI#ARILY YITH THE DRAFTING OF
IH. LAw OF TREATIES, THZ FIRST 29 ARTICLES WERE PROVISIONALLY ADOPTED
LAST YEAR 3Y THE COMi1ISSION. AT ITS 10OST RECENT SESSION, HELD AT
QENEVA, {AY TO JULY 1963, IT APPROVID PROVISIOWALLY A FURTHER 25
ARTICLES, THESE COVER THE INVALIDITY AND TERMINATION OF TREATIES.
ROBERTO HERRERa (GUATERALA) DISCUSSED THE DRAFT RESOLUTION, YWHICH
YOULD, IN PART, RECOMMEND THAT THE JLC CONTINUE ITS WORK ON TKI LAV
OF rrzaanns, THE RESPONSIBILITY OF STATES AND THE SUCCESSION OF
STATES AHD GOVERMNHMEWT S. '
TURNING TO THE SUBSTANCE OF THS ILC REPORT ON THE INVALIDITY AND.
TERIINAT IOB OF TRLCATIES, HE SAID GUATEZIALA WELCOUED THE PROVISIONS
10 THZ DRAFT ACCEPTING THE FRINCIPLE OF JUS COGENS ~- THE INVALIDITY
OF TREATIES CONFLICTING YITH ™PZRENPTORY NORLS™ OF INTERMATIONAL LAD
CARTICLE 37). HIS DLLEGATION, HE SAID, APPROVED ALS0 OF ARTICLE 3§,
SHICH UOULD VOID A TREATY COHCLUDED 3Y THE THREAT OR USE OF FORCE., .
EJHeSeRs COOMIRASYALY (CLYLON) SAID KHE WAS OPEARING IN HIS CAPACITY
A5 A CU~SPOlSOR OF THE DRAFT RESOLUTION. HZ IWFORHED TNE COiLITTEE
THAT THZ REPRISENTATIVE OF CANADA, ALSO A CO-SPONSOR, HAD “POINTED
OUT™ TC KIL & "SLIGHT ERROR™ IN THE DRAFT, WHICK REQUIRED THE INSERTION
OF THE WORDS "AND ITS UORK ON™ DETWEEYD THE WORD "TREATIES™ aliD "STATE"
1 THE THIRD. PREAHUDULAR PARAGRAPH QOF Thi RESOLUTION, 3 [
_ ti18S LoHe LAURENS (INDONESIA) SAID THT ILC WORK ON THE LAY OF TREATIES
YAS "A VALUASLE PIECE OF uoﬁx. HER DILEGATION VELCOLED THE CONCLUSION
THAT TREATIES N
JORE i ’ ‘ . o //
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ARE INVALID IF PROCURED 3Y THZ THREAT OR USE OF FORCE CARTICLE 36).
THIS WAS A "FAR-REACHI!G STEP", SHE SAID, TOYARRD THE ELIMINATION OF .
"JNEQUAL* TREATIES, - | | |

MIUEVER, SHE CONTIQUED, THE ILC SESHED NOT TO HAVE TOUCHED ON THE

- SITUATION YHERE THZ THIEAT OR USE OF FORCE HAD BEEN HADE BY A THIRD
STATC, NOT A PARTY TO A TREATY AHD “SEELINGLY 10T DIRECTLY INVOLVID™.

THIS UAS A SITUATION, TIC REPRESEMTATIVE OF IJDONESIA DECLARED,

WHICH, "UHKAPPILY 1S 80T PURELY THEORETICAL". IT REOUIRED, IN HER

* OPINION, CARUFUL ATTENTION, SHE HOPED THAT ARTICLE 36 WOULD ALSO
COVER THE THREAT TO "STRANGLE THE ECONONY™ OF A COUNTRY.

AS FOR ARTICLE 37 AND THE DOCTRINE OF JUS COGENS, SHE SAID HER
DELEGATION AGREED UITH THAT PRINGIPLE, AND EXPRESSED THE HOPE THAT IT
VOULD BE HORE UIDELY PRACTISED, L '

ON THE QUESTION OF SUCCESSION OF STATES AND GOVIRWLENTS, SHE HOPED
THAT THE ILC YOULD GIVE SPECIAL ATTENTION TO THE "PROCESS OF
DECOLONIZATION". o o |

THE CHAIRUAN, JOSE MARIA RUDA (ARGENTINA), ANNGUNGED THAT THE LIST
OF SPEAKERS QN THE ILC REPORT YOULD BE GLOSED AT 1300 Pells TOiiORRO,
3 OCTOBER, THE MEETIRG UAS ADJOURNED AT 11545 A.H. UNTIL TOLORROU
AT 10330 Aele . SRR | ~

JA 215P 7 OCT 63
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EIGHTEENTH GENERAL ASSEHBLY = SIXTH COM@ITTEE, 785T ﬂEETING (AllS =T
UNITED NATIONS, N.Y. 6 |~ 7~
d 7 | &
SIX~POYER RESOLUTION ON LAY COMMISSION REPORT | 8 | 3%
INTRODUCED 1IN SIXTH COMMITTEE : ;
A DRAFT RESOLUT ION COVERING THE SIXTH (LEGAL) COMHITTEES FIRST 11
ITEK ON ITS AGENDA, REPORT OF THE INTERNATIONAL LAY COMMISSION (ILCHI?

ON THE WORK OF ITS FIFTEENTH SESSION, WAS INTRODUCED THIS HMORNING
AT THE COMMITTEES MEET ING.

STATEMENT S WERE MADE BY THE REPRESENTATIVES OF GUATEALA, CEYLON
AND INDONESIA, WHO ARE CO~SPONSORS, WITH CANADA, COLOUBIA, CYPRUS
AND INDIA, OF THE RESOLUTION (DOC. A/C.6/L.52%).,

THE ILC REPORT (DOC. A/5509) DEALS PRIMARILY WITH THE DRAFTING OF
THE LAY OF TREATIES. THE FIRST 29 ARTICLES WERE PROVISIONALLY ADOPTED

~ LAST YEAR BY THE CONMISSION. AT ITS HOST RECENT SESSION, HELD AT
' GENEVA, MAY TO JULY 1963, IT APPROVED PROVISIONALLY A FURTHER 25

ARTICLES., THESE COVER THE INVALIDITY AND TERMINATION OF TREATIES.

ROBERTO HERRERA (GUATEMALA) DISCUSSED THE DRAFT RESOLUTION, WHICH
YouLD, IN PART, RECOMMEND THAT THE ILC CONTINUE ITS YORK ON THE LAY
OF TREATIES, THE RESPONSIBILITY OF STATES AND THE $UCCESSION OF
STATES AND GOVERNMENTS. .

TURNING TO THE SUBSTANCE OF THE ILC REPORT ON THE INVALIDITY AND
TERMINAT ION OF TREATIES, HE SAID GUATEHALA UYELCOMED THE PROVISIONS
IN THE DRAFT ACCEPTING THE PRINCIPLE OF JUS COGENS =-- THE INVALIDITY
OF TREATIES CONFLICTING WITH "PEREMPTORY NORMS" OF INTERNATIONAL LAY
(ARTICLE 37), HIS DELEGATION, HE SAID, APPROVED ALSO OF ARTICLE 3§,
YHICH WOULD VOID A TREATY CONCLUDED BY THE THREAT OR USE OF FORCE.

E.R.S.R. COOMERASHAMY (CEYLON) SAID KE WAS SPEAKING IN HIS CAPACITY
AS A CO-SPONSOR OF THE DRAFT RESOLUTION. HE INFORMED THE COMMITTEE
THAT THE REFRESENTATIVE OF CANADA, ALS0 A CO-SPONSOR, HAD "POINTED
OUT™ TO HIif A "SLIGHT ERROR™ IN THE DRAFT, WHICH REQUIRED THE INSERTION
OF THE WORDS "AND ITS WORK ON" BETVEEN THE WORD "TREATIES™ AND "STATE™
IN THE THIRD PREAMBULAR PARAGRAPH OF THE RESOLUTION.

ﬂlbs E.Ho LAURENS (INDONESIA) SAID THE ILC WORK ON THE LAY OF TREATIES
YAS "A VALUABLE PIECE OF UORK." HER DELEGATION WELCOMED THE CONCLUSION
THAT TREATIES

HMORE
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ARE INVALID IF PROCURED BY THE THREAT OR USE OF FORCE C(ARTICLE 36).
THIS WAS A "FAR~REACHING STEP™, SHE SAID, TOUARRD THE ELIMINATION OF
"UNEQUAL™ TREATIES. | | |

HOWEVER, SHE CONTINUED, THE ILC SEEMED NOT TO HAVE TOUCHED ON THE
SITUATION WHERE THE THREAT OR USE OF FORCE HAD BEEN MADE BY A& THIRD
STATE, NOT A PARTY TO A TREATY AND “SEEMINGLY NOT DIRECTLY INVOLVED".
THIS WAS A SITUAT ION, THE REPRESENTATIVE OF INDONESIA DECLARED,
WHICH, "UNHAPPILY IS NOT PURELY THEORETICAL™, IT REQUIRED, IN HER
OPINION, CAREFUL ATTENTION, SHE HOPED THAT ARTICLE 36 yOULD ALSO
COVER THE THREAT TO "STRANGLE THE ECONOMY™ OF A COUNTRY. ,

AS FOR ARTICLE 37 AND THE DOCTRINE OF JUS COGENS, SHE SAID HER _
DELEGATION AGREED WITH THAT PRINCIPLE, AND EXPRESSED THE HOPE THAT IT
YOULD BE MORE VIDELY PRACTISED. N o
. ON THE QUESTION QF SUGCESSION OF STATES AND GOVERNMENTS, SHE HOPED
THAT THE ILC YOULD GIVE SPECIAL ATTENTION TO THE "PROCESS OF
DECOLONIZATION", _ o - :

THE CHAIRMAN, JOSE MARIA RUDA (ARGENTINA), ANNOUNCED THAT THE LIST
OF SPEAKERS ON THE ILC REPORT WOULD BE CLOSED AT 1:00 P.M. TOMORROW,
8 OCTOBER. THE MEETING WAS ADJOURNED AT 11215 A.¥. UNTIL TOMORROVW

JA 215P 7 0OCT &3
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LEGAL COHIITTEE CONTINUES DEBATE ON INTERRATIOHAL
LAY COMEISSIGN REPORT -

THE SIXTH (LEGAL) COﬁﬁITTEE THIS HORNING CONTIHUED ITS CONSIDERATION
OF THE REPORT OF THE INTERNATIONAL LAY COHMISSION (ILC) Oil THE YWORK OF
1TS FIFTEENTH SESSION,

STATEHENTS ON THE REFORT YERE WADE BY THE REPRESENTATIVES OF EL
SALVADOR AND YUGOSLAVIA,

"~ THE REFORT (DOC.A/5509) DEALS PARIIIARILY WITH THE DRAFTING OF THE LAY
OF TREATIES. THE 1ILC LAST YEAR PROVISIONALLY ADOPTED THE FIRST 2§
ARTICLES OF THE LAY OF TREATIES., AT ITS HOST RECENT SESSIOH, HELD AT
GENEVA, 6 MAY TO 12 JULY 1963, IT APPROVED PROVISIONALLY A FURTHER 25
ARTICLES, THESL DEAL UITH THE INVALIDITY AND TERHINATION OF TREATIES.

"RICARDO GALLARDO. ¢EL SALVADOR), DISCUSSING THE TEXTS OF INDIVIDUAL
ARTICLES, SAID THAT THE SPANISH TRANSLATION "SLIGHTLY DISTORTS"™ THE
REPORT FROH A JURIDICAL STANDPOINT. HE SUGGESTED CLRTAIN WORDS IN THE
SPANISH TEXT BE RER.ACED WITH OTHERS.

CONMENTING ON ARTICLE 3f, YHICH UOULD NOT INVALIDATE A TREATY ENTERED

INTO BY A STATE, ALTHOUGH IT HAD NOT COMPLIED WITH ITS OYN INTERNAL
LAY, UNLESS THE VIOLATION WAS "HMANIFEST", IMR. GALLARDO SAID IT vas
"YORTHY OF THE GREATEST PRAISE" AND THAT IT AQVANCED THE “YROLE OF THE
_SCIENCE OF INTERNAT IONAL PUBLIC LAW™. .

ON THE QUESTION OF "FRAUD™ (ARTICLE33), THE REPRESENTATIVE OF EL
- SALVADOR SAID THAT FRAUD MAY BE CONAITTED BY A THIRD STATE, NOT A PARITY
T0 A TREATY, AND THAT THIS EVENT WAS NOT COVERED BY THE DRAFT.

PERHAPS, HE SAID, SPECIFIC REFERELNCE TO THIS YOULD BE ADVISABLE.

UNDER ARTICLE a7, EHICH BEGINSs "LOSS OF A RIGHT TO ALLEGE THE
NULLITY OF A TﬂERTY;-: s HE ASSERTED THAT THE YORD "LOSS™ HAD NO SPtCIFIC
LEGAL HEANING.

CONTINUING HIS COHNENTARY ON THIS ARTICLE, "HE SAID THAT FOR THE
~ FIRST TIHE "BAD FAITH” HAD BEEN ACCEPTED AS CAUSE FOR INVALIDATION.

THIS IHA.IED, HE SAID, THAT "IGNORANCE™ WAS CONSIDERED "G00D FAITH".

ARTICLE 52 =~ ON THE LEGAL CONSﬂQULNCES OF THE NULLITY OF A TREATY
-~ REFERS TO ACIS PERFORMED IN "GOOD FAITH". {#R. GALLARDO STATED THAT IT
HAS NOT UP TO A STATE TO PROVE "GO0D FAITH"., 1T SHOULD BE THE BURDEN OF
THE OTHER PARTY' HE SQID, T0 PROVE "BAD . FAITH”

HORE . ) o . 000130
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BORISLAV BLAGOJEVIC (YUGOSLAVIA) SAID THE WORK OF THE ILC, IN :
CODIFYING INTERNATIONAL LAY, HAD BECOIE “"#ORE I/MPORTANI™ BECAUSE: 'THE
IMPROVEHENT OF INTERNATIONAL RELATIONS SEENS TO BE AN ESTABLISHED
| FACT™, THIS COWLD NOY BE EXPRESSED IN THE FIELD OF LAY, HE SAlD.
INTER&ATIONAL CO~OPERATION AND INSURING THE “GUARANTEE OF PEACEFUL co-~
EXISTENCE" COULD BE REINFORCED.

TURNING TO THE ILC REPORT, MR. BLAGOJEVIC OBSERVED THAT IT HAS
“IHPORTANT THAT FUTURE TREATIES SHOULD BE DRAFTED TO RaLLY THE SUPPORT
OF MOST STATES =~ IF NOT ALL STATﬁS” ‘THE ILC HAD SHOUN THIS "KIND
OF THINKING™, HE SAlID,

ON THE LAH OF TREATIES, THE REPRESENTATIVE OF YUGOSLAVIA SAID THE
PROBLEM OF COMPETENCE, UWDER ARTICLE 31, HAD TO BE SOLVED. THE PROBLEHM
"HANGS LIKE A SYORD OF DANOCLES OVER INTERNATIONAL LAU™.

" A TREATY CAN BE VALID ONLY IF BOTH THE INTERNAL LAYS OF THE STATES
( ND INTERNATIONAL LAYS ARE OBSERVED, ME DECLARED. TREATIES CONCLUDED
"CONTRARY TO INTERNAL LAY YOULD NOT BE BINDING, IN HIS VIEW.

COMHENTING ON THE PRINCIPLE OF JUS COGENS (ARTICLE 37) == THE INVALID~
ITY OF TREATIES CONFLICTING WITH "PEREMPTORY NORHS™ OF INTERNATIONAL LAY
-= R, BLAGOJEVIC ASSERTED THAT SPECIAL STRESS SHOULD BE LAID ON THIS
POINT, WHICH WAS “EMBODIED IN THE VERY EXISTENCE OF THE UNITED NATIO%S”

IT 4AS IMPORTANT TO NOTE, TOO, HE SAID, THAT THE INVALIDITY OF '

" TREATIES CONCLUDED B THE THREAT OR USE OF FORCE WAS RECOGHIZED IN INTER-
NATIONAL LAW. "A STATE HAY NOT BE LED TO COEHIT AN ACT CONTRARY TO ITS
OUN INTERESTS", HE CONTINUED.

ARTICLES 39 TO 44, HE UYENT ON TO SAY, FLACED TREATIES UITHIN THE
"FRABEUORK OF TIME AND SPACE AND HISTORICAL CHANGE™. THIS CONCEPT
YAS WORTHY OF THE COMMITTEES SUPPORT. THE ILC HAD DONE A ”GREAT AND
IMPORTANT TASK"™, HE CONCLUDED,

THE CHAIHHAN, JOSE UARIA RUDA (ARGENTINA)Y, BEFORE ADJOURNING THE
MEETING, SAID ME HAD RECEIVED NEUS OF THE DEATH OF a FGRUER HENBER OF
THE SIXTH CONMMITTEE, JACQUES PATEY OF FRRNGE. AND HE PAID HIS RESPECTS
ON BEHALF OF THE COUBITTEE.

THE COMIJITTEE ADJOURNED AT 11:40aM, IT UILL RECONVENE TOMORROY, 3
OCTOBER, AT 10330al UITH COLONBIA AND INDIA LISTED TO SFEAK.‘

HS251P 2 0CT & _ " 000131
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18TH UNGA:SIXTH CTTEE-ILC RFPGRT-PROPOSED STATENENT

WE PROPOSE TO MAKE STATEMENT ALONG FOLLOWING LINES MON OCT7

UNLESS YOU HAVE OBJECTIONS..

2.WE HAVE NO RPT NO COMMENTS AT THIS POINT ON SUBSTANCE OF DRAFT

LAW OF TREATIES WRITTEN COMMENTS WILL BE MADE IN DUE COURSE

BY CGN GOVT.TRIBUTE TO WORK DONE BY ILC AND TO ITS PROGRESSIVE

APPROACH. WHILE NOT RPT NOT LOSING. SIGHT OF LEGAL CHARACTER OF ITS

TASK.REF WAS MADE BY OTHER SPEAKERS TG EVENTUAL CONVENING OF

CONFERENCE ON SUBJECT.WHILE,IN OUR VIEW,BETTER APPRECIATION OF

THIS WILL BE POSSIBLE WHEN THIRD PART OF DRAFT CODE COMPLETED,

WE BELIEVE IN IMPORTANCE OF ALLOWING SUFFICIENT TINE FOR FULL-

EST DISCUSSION OF DRAFT CODE' AS WHOLE BY SIXTH CTTEE.

3.NON-RESORT TO FORCE AND JUS COGENS IN GENERAL,AS RAISED BY

DRAFT ARTS 36,37 AND 45,BRING IN NOTION OF INTERNATIONAL PUBLIC

ORDER. rnus N s CODIFICATION WORK UN IS COMING ACROSS AGAIN

IN VIVID FASHION TO FUNDAMENTAL POSTULATES AND PRINCIPLES CON-

TAINED IN CHARTER.BY DIFFERENT ROUTE SIXTH CTTEE HAS RETURNED

TO STUDY OF THESE,AFTER AN INTERVAL.RULE OF LAW IS SEEN AGAIN

NO RPT NO LONGER AS IDEAL BUT AS NECESSITY.NEW LOOK IS THUS

TO_BE TAKEN AT CONTENTS OF JUS COGENS UNDER THE CHARTER,AT SUCH

* LINITATIONS OF SOVEREIGNTY AS IT MIGHT IMPLY AND AT PROCEDURES

TO PERMIT ITS CONCRETE APPLICATION.REFER TO CONCEPT OF INTER=

DEPENDENCE AS EXPRESSED LATELY IN ADDISABABA CHARTER.

4,APPROVE ILC DECISION IN STUDY OF SUCCESSION OF STATES,TO

PUT ACCENT ON ITS RELATIONSHIP TO LAW OF TREATIES.NOTE PROGRESS ON

OTHER ITEMS AND STRESS RESPECT FOR WIDE DISCRETION TI ILC IN GOING

ABOUT ITS WORK.RE PLAN OF WORK SUBMITTED BY RAPPORTEUR ON INTER-
cee2’®
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GOVERNMENTAL ORGANIZATIONS:NOTE ORIGINAL LEGAL PERSONALITY OF

THESE AS EVOLVED IN FIELDS OF INTERNATIONAL COOPERATION AND
PEACEKEEPING OPERATIONS AND DEFINED BY ICdJ. |

5.,ILC HAS FOUND IT NECESSARY,IN ORDER NOT RPT NOT TO DELAY FURTHER -

LaW OF TREATIES WHILE MTG OTHER CURRENT COMMITMENTS,TO HOLD

WINTER MTG.WHILE IT ¥ILL BE UP TO FIFTH CTTEE TO DECIDE ON

MAKING FUNDS AVAILABLE,WE CONSIDER THAT,iN CIRCUMSTANCES, ILC

KAD NO RPT NO ALTERNATIVE AS LONGER SUMMER SESSION WOULD NOT RPT
NOT BE PRACTICABLE SOLUTION.

6, COOPERATION' WITH OTHER BODIES.ILC REPORT FAILS TO STATE CLEARLY
WHAT IS PROBLEM.IF WE MAY UNDERSTAND THIS TO REFER TO CIRCULAT-
ION OF DOCUS BY ILC TO OTHER UN BODIES &ND ORGANIZATIONS IN CON-
SULTATIVE STATUS,WITHIN MEANING OF ART 26 OF ILA STATUTE,VE CaN

oMLY NOTE -THAT REQUIREMENTS OF EFFICIENCY. AND ECONOMY UNDER~

LINED IN VARIOUS GA RESLNS CALL INEVITABLY FOR KEEPING THIS WITHIN

MANAGEABLE PROPORTIONS,

7.WE RESERVE RIGHT TO MAKE SEPARATE STATEMENT ON CHAPTER III OF

REPORT, NAMELY QUESTION OF EXTENDED PARTICIPATICN IN LEAGUE OF

" NATIONS CONVENTIONS,A SEPARATE AGENDA ITEN,

8.WE ARE COSPONSORING(MITH UK AND OTHERS)CEYLON DRAFT RESLN

APPROVING REPORT AND' COMMENDING WORK OF ILC,°°°°
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EIGHTEENT K GENERAL ASSEMBLY = SIXTH COMMITTEE, 781ST WEETING (A
 UNITED NATITNS, NoY.

SIXTH GOMMITTEE CONTINUES CONSIDERATIOV
OF ILC REPORT

THE REPRESENTAT IVE OF THE NETHERLANDS WAS HEARD THIS LORNING AS
THE SIXTH (LEGAL) COMMITTEE CONTINUED ITS CONSIDERATION OF THE OF |19
- THE WORK OF THE INTERNATIONAL LAY COMMISSION AT ITS FIFTEENTH SESSIQNL

. THE REPORT OF THE ILC (DOC. A/5509) 1S THE FIRST ITEM ON THE i
COMMITTEES AGENDA FOR THE CURRENT GENERAL ASSEMBLY SESSION. IT DEALS

PRIMARE

LAST YEAR, THE ILC PROVISIONALLY ADOPTED THE FIRST 21 ARTICLES OF
"THE LAY OF TREATIES., AT ITS MOST RECENT SESSION, HELD AT GENEVA,

6 HAY TO
THES" DEAL WITH INVALIDITY AND TERHINATION OF TREATIES.
A.JoP. TAMMES (NETHERLANDS) DISCUSSED SOME OF THESE ARTICLES.

UNDER ARTICLE 31, WHICH DEALS WITH THE INTERNAL LAWS OF STATES
REGARDING THEIR CTMPETENCE TO ENTER INTO TREATIES, HE SAID THE,"CONFLICTB T
HE SAID THERE WERE DIVERGENCIES OF VIEWS BETWEEN THE REPORT OF THE
SPECIAL RAPPORTEUR (DOC. A/CN.4/156) AND THE TEXT OF ARTICLE 31.

HIS GOVERNMENT MADE THE “OFFICIAL OBSERVATION", THE REPRESENTATIVE OF
THE NETHERLANDS WENT ON TO SAY, WYHICH EMBRACES THE PRINCIPLES OF

JUS COGENS == THE INVALIDITY OF TREATIES CONFLICTING WITH

"PEREMPTORY NORMS" OF TENERAL INTERNATIONAL LAWY,

JUS COGENS, MR, TAMMES SAID, “"DOES NOT BELONG TO CLASSICAL
- INTERNATITNAL LAY™. 1IT 18 ALREADY BINDING" ON THE 111 HMEJ3ER STATES

OF THE UNITED NATIONS.

'THE MUNICH AGREEMENT, WHICH, HE NOTED, WAS SIGNED 25 YEARS AGO -
TODAY, WAS A "RARE EXAMPLE" OF A TREATY LATER CONSIDERED AGAINST
INTERNAT IONAL LAVU, MR. TAMMES SAID. :

THIS AGREEMENT , SIGMHED BY GERNANY, ITALY, UNITED KINGEOI! AND FRANCE,
PROVIDED FOR THE TRANSFER OF THE SUDETEN GERMAN AREA OF CZECHOSLOVAKIA
TO GERHANY. v

- BORE. '
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" UHILE HE DID NOT BELIEVE ARTICLE 37 TO BE REDUNCANT, MR.
TAMMES ASSERTED THAT THE PRINCIPLE OF JUS COGENS HAD ALREADY BEEN
REALIZED IN ARTICLE 103 OF THE CHARTER OF THE UNITED NATIONS,
THE ARTICLE STATES THAT THE OBLIGATIONS OF MEHBER STATES UNDER
THE CHARTER PREVAIL OVER ANY INTERNATIONAL AGREEWENT THAT MIGHT CONFLICT

WITH SUCH OBLIGAT ION.
YHE CHAIRMAN, JOSE MARIA RUDA (ARGENTINA), SAID THAT THERE WERE NO

SPEAKERS SCHEDULED FO
EITHER TODAY OR TOMORROW. HE CANCELLED THE
MEET ING SCHEDULED FOR TOMORROW. THE COMGITTEE WILL RECONVENE ON

WEDNESDAY, 2 OCTOBER.
JA 230P 30 SEPT 63
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SUBJECT: ......... Canadals“Obsenvations.on-xhe.I.L.Cw!s-Dmaﬂt.Ar$icles~~: ----------
on the Law of Treaties. : '

The deadline for observations from
states on the first series of the I.L.C.'s draft
articles on the law of treaties is now upon us
(October 1). We attach our comments on various
articles and should be grateful for a decision
as to which of them should be mentioned in our
observations. Alternatively, you may prefer:to
pursue some of them yourself when the Commission
gives further consideration to this first series.
We also attach a copy of the draft artlicles, and
your report on the 1962 Session of the Commission.

2. Our general conclusion is that there is
~very little for us to comment about in the draft
articles. The task of codifying the law of treaties
is not one in which national interests play a major
role except insofar as the I.L.C. project is being
used by the Communist Bloc members to advance
‘national objectives. Canada's interest is that the
law of treaties should, as far as possible, be
certain as well as readily discernable. The I.L.C.'s
project has provided -on the one hand, an opportunity

' )

i 2 to compile a most useful synthesis of existing law
}LJVJ/f and practice, and on the other an opportunity to
(l;; /pk,p/)ﬂ_ develop the law along progressive lines to reflect

L [z

§(he S ot the changed needs of post war diplomatic intercourse.
5~/’ | o With the learned guidance of its special rapporteur,
0 ) »¢;)Q9’;>¢he Commission is fulfilling these objectives,

D v

and it seems inappropriate for states to enter into
doctrinal disputes with the Commission unless

. national interests are involved. We are therefore
;B of the view that our observations might be kept to a
minimm.

CIRCULATION | - | (X£f(¥y«~gi;(<:z%J[;\p

Legal Division

Ext.326A (6/56) 2 7, 9. /o (K f) | ' ' ‘ | 000138
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RESTRICTED
o September 26, 1963.
The form of the project - Code or Convention?

In the early stages of the Commission's study
of the law of treatles, the special rapporteur submitted
reports which envisaged that the Commission's work would
take the form of a Convention. When Sir Gerald Fitzmaurice
become rapporteur, he framed his drafts in the form of an
expository code. However, at the time the Commission
elected his successor Sir Humphrey Waldock in 1961, the
form was changed again, and the objective declared to be
the’preparation of articles to serve as the basis for a
convention. The arguments in favour of a code as stated
by the Commission in 1959, were that it seemed inappropriate
that a code on the law of treaties should itself téke the
form of a treaty, and secondly that much of the law relating
to treaties was not especially suitable for framing in conven-
tional form, being enunciations of principitdes and abstract
rules. The uée of a code furthermore, would permit the
inclusion of declaratory and expianatpry material. The
arguments in favour of a convention were that an expository
code however well formulated, could not in the nature of
things be so effective as a convention for consolidation the
~ law, and secondly that the use of a convention would give
the new states the opportunity to participate directly in
the formulation of the law if they so wished.

The present draft is in the form of a multi-
lateral convention and it is for decision whether4Canada
wishes to comment on the form in its observations on the
first series of draft articles. While Governments have
not been specifically asked for their observations on the
queétion of form, it would seem appropriate if we feel
strongly about it, to volunteer them at this stage so that

LR ¥ J 2
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they might be taken into account in the course of the
Commission's final~review of the draft articles. It is
unlikely that the issue has yet been settled and some states
took the opportunity of the 6th Committee debate on the
I.L.C. report in 1962 to express regret that the Commission
had reverted to the convention form. Also in 1962, the New
Zealand delegation was instructed to discuss with friendly
delegations:

(1) the New Zealand Department's suspicions

that the tendency of the Commission to embody

its work in conventions represented a concession

to those Afro-Asian states (Ghana) which were

reluctant to accept the prihciple that they were

bound by rules of international law established

before their inception; and

(2) 4its doubts upon the impact on international

law of a convention on the law of treaties which

was subject to many reservations and restrictions.
With regard to the first point, 1t is of course desirable to
resist any trend on the part the newer states to disassociate
themselves from the established rules of international law,
On the other hand, we doubt the wisdom of relying too heavily
on such.a negative poéture and feel that where feasible a
constructive effort should be made not only to codify existing
practice (which does not in any event usually have the stature
of rules of customary law) but also to formulate rules that
are generally acceptable to as many states as possible. With
regard to the second comment, we doubt whether this Convention
should be considered in quite the same light as an ordinary
treaty creating legal rights and‘obligations. Whatever 1its
form, we feel that the impact of I.L.C.'s work in this field
will be as an exposition on the subjectvrather than as a

binding legal instrument. We agree however, that should reser-

vations be admitted to the convention, it may become a
000140
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complex task to keep track of various national procedures.
‘There would not appear to be any direct:' .
Canadian interest involved in this discussion. As the subject
matter is clearly within the ambit of the royal prerogative,
provincial interests are not involved. It is therefore
suggested that no comments neéd be submitted by the Canada
on this question. Do you agree? zyba.
Federal States | |
~ One of the few articles of the draft in which
Canada might be said to have an direct interest is Article
3(2) which provides that "In a Federal State, the capacity
of the member states of a federal union to conclude treaties
depeﬁds on the federal constitution". This article was the
subject of conéiderable debate and revision, and was only
adopted by a vote of 9 to 7 with 3 abstentions. The chief
criticism of the article in its amended form was that it
would involve-the Commission in the consideration of a
separate topic, namely, subjects of international law (and
inevitably the cold war dispute over the recognition of
states). I doubt whether we have any quarrel with the Article
as it stands although I would prefer the words "constituent
units" to "member states of a federal union" as the létter
beafs possibly controversiél connotations for Canada. Should
| we sugge§t this change? WO .
Full Powers |
 In the commentary on Article L(6) it is stated
"The Commission will be glad eventually to have information
from governments as to their practice in regard to these
forms of full powers". The first form referred to is a
general full power conferring on a Foreign Minister or
sometimes a permanent representative at the headquarters
of an international organization, the authority to sign

treaties on behalf of the state. The second form is a full

power issued ad hoc for the execution ©Of 2 particular

000141
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instrument. It is believed that Canada has never issued
general full powers although iﬁ Britain the Foreign Segretary
traditionally holds such powers. In any event; the question
of issuing general full powers to a'Foreign Minister looses
mich its significence in the light of lrticlé 4(1) whicéh
states that Heads of State, Heads of Government and Foreign
Ministers are not réquired to furnish evidence of their
authority to negotiate, draw up, authenticate or sign a
treaty on behalf of their state. This presumed authority
does not extend to heads of diplomatic missions, however,
and in another context, it has recently been suggested that
the Departmeﬁt might give consideration to the issuance of
general full powers‘to our permanent}representative_in Geneva
in view of the large number of internatipnal instruments for
which he 1slrequiredvto produce full powers prior to signature.

The Canadian position would seem to be that while this'country

has not issued general full powers in the past, it_sees certain

advantages in this practice and might decide to do so in the

future. Would you agree to a reply along these lines? ara
Definition of Treaty _

» 'The draft (Artigle 1(1)(a)) defines a treaty
as "any international agreement ... governed by international
law". In so far as this statement megns that the agreement
is one recognized by international law and that certain
standards of international 1aw are therefore applicable tp
it, this statement is unobjectionable. But if, as has been
suggested, this statement means that an international agreement
mst apply international law standards, it goes too far for it
is now established that the parties to an international agreement
may choose the law they wish to gpply and that domestic léw

is one of the choices open to them. Should we comment on

this point? (ﬂ&m’ﬂ: % d\”;“q,ﬁvw )_
o e
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Participation in Treaties o

Article 8 concerning partipipatibn in treaties
was among the most gontroversial artic;es_discussed by the
I.L.C. in 1962. The main issue was whether every state
should have the :ight to participate orﬂWhether participation
should be a matter for the parties to decide. The 1issue has
immediate political implications for should states écquire
the right to participate in international agreements, the
communist countries unrecognizéd by the West are likely to
exercise spch a right and might thus achieve a significent
step in their struggle for international acceptance. The
Commission established a‘category of treatigs it styled
"general multilateral treaties" which "concern [ed_/ general
norms of international law or deal /§/ with matters of general
interest‘tp states as a whole". Soviet Bloc and certain Afro-
Asian_members argueq that it was for the general good that
all states should become parties to this type of treaty.
Certain Western members argued that the Commission should not
set aside so fundamental a principle of treaty law as the
freedom_of contracting states to determine by the glauses
of the treaty itself, the states which might become a party
to 1t. The Commission was also reminded that current
practice with regard to treaties concluded under the auspices
of the United Nations, as well as many other multilateral
treaties, was for them to be open to members of the U.N., the
specialized agencies, parties to‘the Statute of the I.C.J. and
any other state invitéd by the General Assembly, Under this
formula, doubtful cases were decided by the Generai Assembly
or the competent organ of some other organization of world
wide membership. In this}way, the Secretary General or
other depositary was relieved of making delicate and frequently
contraversial political appreciations more angOpriate to a

political organ. In the end; it was decided by a vote of 12

to 5, that where a general multilateral treaty was silent

concerning participation, every state shall have the rjg000143
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to become a party thereto. _

It is difficult to appreciate the full signi-
ficence of this decision until_it is seen what proportion
of treaties comes within the‘newly established category of
general multilateral treaties i.e. those concerning general
norms of 1nternationa1 law'or matters of general interest
to states as a whole, However, the majority of present
treaties are not silent on the question of participation
and accordingly would fall outside the scope of this Article.
Its practical significence 1s therefore limited. In any
event, this rule wouid presumably not apply retroactively
but iny to treaties concluded in the future. Should it
be desired to limit the exercise of this new right, inte-
rested states could seek to ensure that every multilateral
treaty contained a participation clause.

It may be, furthermore, that Canada should not
take the lead in resisting all participation in international
agreements by the non recognized Bloc countries but rather,
should weigh the desirability of encouraging these states
to bind themselves to observe the international rules of
civilized conduct. Such a point of view seems to have been
adopted by western states, notably Canada and the United
States, with regard to participation by the D.D.R. in the
Nuclear Test Ban Treaty. Prior to_this treaty, however,
Canada from time to'time foundvitself a party to the same
treaties as states which it does not recognize (e.g. the
1949 Geneva Conventions and the 1962 Laos Protocol). The
legal position in such cases is quite clear; in the absence
of an unequivocal expression of intention to the contrary,
no recognition is implied in the participation by a non
recognizing State in a multilateral treaty to which an
nonrecognized State is a party.

In its observations, Canada might note the

fundamental principle that contracting parties should

000144
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be free to determine for themselves the extent to which
they are prepared to enter into relations with other states,
the current practice with regard to treaties concluded under
the auspices of the United Nations, and conclude with an
observation that what the Commission is doing is to establish
a counter presumption in a limited and very clearly defined
type of ease; i.e. where the_contracting parties to certain
types of treaties have not expressed themselves on the 4u~6J
question of participation. Do you agree? 12’ )= 4
Revision of Participation Clauses -cﬂe.,eb

Article 9 of the I.L.C. draft provides that

participation clauses in treaties may be revised either by
a two-thirds majority of the States which drew up the treaty
or by decision of the competent organ of an international
organization. The traditional rule of customary international
Jlaw required unanimous agreement among the contracting states
to amend a treaty. However, today there appears to be no
support in contemporary international practice for the
theory_that a treaty_which ﬁurports to revise an earlier
agreement without the consent of all the parties is void.
The I.L.C. article is a logical outcome of this development
for in securing the agreement of two thirds of the parties
to revise the participation clauses, the treaty is in fact
being amended by agreement among the partiesi Do you agree
that no observations are necessary on this Article? 6}447
Reservations

Time has now run out on the traditional approach
that reservations must be unanimously accepted by the contrac-
ting parties. In its draft articles (18, 19 and 20) the
Commission, on the recommendétion of the rapporteur, brushed
aside arguments favouring the collegiate rule and came down
firmly in favour of the so-called flexible approach under

which the omns is on contracting parties to object within a

LR N 8
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given period if they feel a reservation is inadmissable.
This rule is to apply only where the terms of the instrument
do not prohibit reservations, and cr where the reservation
is not incompatible with the object and purpose of the treatyQ
Although this development is‘open to the familiar criticisms
that compatibility with the object and purpose of the
‘convention is too subjective a test for application to
multilateral conventions generally, and that the integrity
of the treaty text should not be undermined by_the too
ready admission of reservations, the Commission expressed
the view that in the present era of change and of challenge
to traditional concepts, the'rule calculated to promote the
widest possible acceptance of whatever measure of common
agreement can be achieved, may be the one most suited to the
immediate needs of the international community. This liberal
approach touthe use of reservations is clearly in the interests
of countries such as Canada which for constitutional or
- other reasons, are frequently obliged to enter reservations.

However, the question arises whether the compa-
tibility with object and purpose test is meant to be the only
basis on which a state may object to a reservation, or the
only basis on which a state may make a reservation. One pro-
position may not be the obverse of thg other. If stated in
the latter manner, it would seem to be still 5pen to contrac?
ting states to object to a reservation on other grounds..
Such a possibility is implied in thé International Court's
Answer I in the Genocide Case; "a state which has made and
maintained a reservation which has been objected to by one
or more pf the parties to the Convention but not by others,
can be regarded as being a party to the Convention if the
reservation is compatible with the object and purpose of the

Convention; otherwise the state cannot be regarded as being

« 9
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a party to the Convention". This is perhaps an abstruse
argument for the tenor of the Articles and the commentary
suggests that the Commission'sr intention was to make incom-
patibility with the object and purpose of the treaty the only
grounds on which an objection_cpuld be taken to a reservation.
It might be desirable nevertheless, to have this intention
stated unequivocably in order to remove any basis for such
an argument. If you agreesdo you}wish this point to made
in our observations.or would you prefer to raise it in |
~ the Commission yourselR?
Entry into Force

Article 24 accords recognifion to the practice
of provisional entry into forcerof a treaty pending a specified
act, at which time it is to come definitively into force.
While there is no doubt that this procedure does occur from
time to time_(eg. the Canada-Soviet Trade‘Agreement) and that
it is an expedient method for allowing the legislature to
approve the instrument ﬁithout holding up its doming into force,
Legal Division has generally frowned on thevpractice on the
grounds that the precise legal status of the rights and obli-
gations during the period the treaty is provisionally in force
is so uncertain as to raise doubts whether the treaty has
any validity until it has come definitively into force. It is
unlikely, however, that legal theory can stand in the way of
the general acceptance of this practice which 1s clearly a
useful procedure to meet a practical need. If you agree, no
comments need be made on this point. 524&7ﬂ*£/'

"A small group of states"
Articles 9(2) and 20(3) contain the expression

a small group of states" which the Commission admits to be
regrettably vague. The Commission however felt that it was a
sufficient general description in the context of the articles

concerned. This point has already been commented on in the 6th

Committee. Theoretically, the objection is well taken but in
000147
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practice there is unlikely to be ambiguity as to whether
a treaty falls with the group of those concluded between
"a small gfoup of states".v Perhapévthe rapporteur's term
"plurilateral” should be reintroduced to take the place of
this expression. Do you agree that no comment need be
made on this point? @ “gm+
Presumption of a States Consent

o In two articles, the Commission proposes that
silence should constitute a presumption of consent after the
expiry of a given period. (Article 9(3) (b) Gonsent to the
opening of a treaty to the participation_of additional states;
Article 19(3) Acceptance of a reservations). ‘A.spirited
debate arose on this point in the 6th Committee last year
in which some Latin Ame:ican delegates pointed out that the
opening of participation clauses constituted in effect an
agreement to aﬁend an agreement, and that an exerciée of
treaty making power could not be inferred from a state's
silence. In our opinion, this theoretical objection to the
formula of presumed consent is perhaps of less concern than
the very real difficulty at present of eliciting any expression
of opinion from states which resultsfrequently in delays and

aften in complete frustration of treaty action. However,

~ New Zealand has pointed out that this presumed consent formula

may have implicationsin the field of recognition. If a non-
recognized state enters a»reservation, the non recognizing
contracting states will be faced with the problem that if
they ignore the action as is the general practice now, they
will be presumed to have consented to the reservation which
will be binding upon them should they subsequently recognize
the state entering the reservation. If they wish to object
to the reservation on its merits, they risk jeopardizing

their position on recognition and would perhaps be obliged

to enter an objection to the effect that they do not

recognize the reserving state but if they did, they woul000148
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object. This is an awkward expedient and I think we
might suggest to the Commission that silence should not
be presemed- to operate as an expression of consent

on the part of a non recognizing state. Do you agree? 3#“

"/ Obligations prior to entr into force
It has become an accepted rule that states

which have signed an instrument subject to ratification
are under an obligation to refrain from acts calculated
to frustrate the treaty. The Commission now proposes
(Article 17) to extend this rule to states which have
taken any part in the drafting process. It is doubtful
however, whether states which‘although participating in the
negotiations, have from the beginning expfessed the
strongest reservations about a treaty and which have not
signed it, should placed under such constraint. Should
we comment on this? ZPDO

Instruments of Ratificatio tc.

Paragraph 7 of the Commentary for Article U
states that instruments of ratification, accession,

: acceptance and approval "are normally signed by Heads of
state though in modern practice this is sometimes done by
Heads of Government or by Foreign Ministers'". This does
not accurately reflect Canadian practice for as you know
the Secretary of State for External Affairs usually
executes such instruments. Do you agree that we should draw

Canadian practice to the Commission's attentiog)and suggest mp
M ————

that the wording be changed to “are normall igned by

Heads of State, Heads of Government or Edéreign Ministers"?

A ded
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uncil in 1964 a functional clas-

continue \its study of priorities and
make rec mmeudatnons The Council

revnewed the work of
conomic commissions,

tions operatiods. It .approved their
work programs for the following year.

Western Samoa tothe membership and
to make Australi

there were some dif
issues to be settled. ¥
dom, France and PBpain, with their
agreement, were de}ignated associate
members. Portugal,} which did not
wish to accept assoclate membership,
was expelled from the Commission,
and the Council declded that South
" Africa should not take part in the
work of the Commission pntil the
Council, on the reco
the Commission finds

of positive votes, there |
abstentions.)

At its concluding mdeting, the
Council adopted a resolutidn continu-
'ing the Council's studies

assistance for the victims of
Skopje earthquake,.a unanimous
pression of human solidarity in t
face of national disaster.
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the fifteenth session of the

International Law Commission

’
by EDUARDO JIMENEZ DE ARECHAGA,

of Uruguay,
Chairman of the Commission

A'r its fifteenth session the Inter-
nationmal Law Commission con-
sidered the second report submitted by
the Special Rapporteur on the Law of
Treaties, Sir Humphrey Waldock. This
report dealt with “Invalidity and Ter-
mination of Treaties.”

The consideration of this report in-
volved the discussion of various ques-
tions of high theoretical and practical
interest, some of which will be referred
to in the present review. On all of
them the Commission reached agreed
conclusions, as shown by the fact that
the final vote approving as a whole
the 25 articles on “Invalidity and Ter-
mination of Treaties” was a unani-
mous one.

Invalidity of Treaties
by Fraud, Error and Coercion

The Commission draft determines,
in accordance with the peaceful opin-
ion of writers, that if a state has been
induced to enter into a treaty by the
fraudulent conduct of another state,
by an error relating to facts which
were an essential basis of its consent
or by coercion employed against its
representatives, it may invoke such
fraud, error or coercion as invalidating
the treaty or that part of the treaty
affected by such vice of consent.

As to coercion, the traditional doc-
trine of international law was that it
invalidated the consent only when it
was employed against the agents or
representatives of the state, but not
when it was exercised against the state
as such. This was a consequence of
the traditional tolerance of the use of
force in the international system prior
to the Covenant of the League of
Nations.

The Commission considered that the
clear-cut prohibition of the threat or
use of force in Article 2 (4) of the
Charter of the United Nations as a
rule of general international law of
universal application required a bold
revision of the traditional doctrine. It
reached the unanimous conclusion that

Dr. Eduardo Jiménez de Aréchaga is .
Professor of International Law at the
University of Montevideo and Asso-
ciate of the Institute of International
Law. He has published several books
on international law, among them
“Derecho Constitucional de las Na-
ciones Unidas,” Madrid, 1958, and
“Curso de Derecho Internacional Pitb-
lico,” Volume I, Montevideo, 1959,
and Volume I, Montevideo, 1961.

the invalidity of a treaty procured by
the threat or use of force in violation
of the principles of the Charter of
the United Nations is a principle
which is lex-lata in the international
faw of today.

"Jus cogens"

The prevailing doctrine of interna-
tional law was of the idea that, while
domestic law generally includes a great
number of peremptory rules the ap-
plication of which cannot be excluded
by agreement between the parties, “in
international law almost complete free-
dom of contract prevails.” (Brierly,
“The Law of Nations,” fifth edition,
page 58.)

The Commission, however reached
the conclusion that there are in con-
temporary international law certain .
rules of jus cogens, that is to say,
certain basic principles or fundamental

UNR-—August-September 066‘1 50



S G W

. R R T T

fules of international public order
from which states are not permitted to
“contract out.” A clear instance of
such a rule is the prohibition of the
use or threat of force in Article 2
(4) of the Charter of the United Na-
tions: a treaty of alliance between two
or more states in order to start a war
in violation of the principles of the
Charter would be void. Another in-
stance would be a treaty contemplat-
ing or conniving in the commission of
act, such as trade on slaves, piracy or
genocide, in the suppression of which
every state is called upon to coop-
erate.

In the light of this evolution, the
Commission recognized that in codi-
fying the law of freaties it had to take
the position that today there are cer-
tain rules and principles from which
states are not competent to derogate
by agreement among themselves. How-
ever, the Commission did not attempt
to codify the existing rvles of jus
cogens because it might find itself en-
gaged in a prolonged study of matters
which really belong to branches of
international law other than the law
of treaties. .

The Commission, therefore, con-
fined itself to provide, in article 37,
that “a treaty is void if it conflicts
with a peremptory norm of general
international law from which no dero-
gation is permitted,” and, in article
45, that “a treaty becomes void and
terminates 'when a new peremptory
norm of general international law of
the kind referred to in article 37 is
established and the treaty conflicts
with that norm.”

Unconstitutional Treaties

One of the most debated questions
in the literature of international law,
although it is perhaps of more aca-
demic than practical interest, is that
of whether constitutional limitations on
the competence to enter into treaties
affect the validity of a treaty under

international law. There are writers

who favor what has been called the
“constitutional” school of thought,
considering that the treaty entered into
in violation of the constitutional pro-
visions is not valid, and those of an

" “internationalist” approach, who take

the opposite view.

On the proposal of the Special Rap-
porteur, the Commission adopted
what may be described as a practical
and somewhat intermediate approach
on this question, closer perhaps to
the international than to the constitu-
tional school of thought.

The answer was found in linking the
provision on this question (article 31)

UNR—August-September 1963
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to that of last year’s draft concerning
the authority to sign, ratify or accede
to a treaty (article 4 of Part I). By
the latter provision, a representative of
a state shall be required to furnish
evidence of his authority to sign, ratify
or accede to a treaty, with the excep-
tion that heads of state, heads of gov-
ernment and foreign ministers are
exempted from such a requirement,

Article 31 provides that when the
consent of a state to be bound by a
treaty has been expressed by a repre-
sentative who is considered under the
provisions of article 4 of Part I to
be furnished with the necessary au-
thority, the fact that a provision of the
internal law of the state regarding
competence to enter into treaties has
not been complied with shall not in-
validate the consent expressed by the
state’s representative.

This provision seems to be entirely
justified so far as it goes. It would
be contrary to elementary rules of re-
spect among states to allow the other
party or parties, or the depositary of a
multilateral treaty, to “pierce 'the
facade of the accredited agent of the
state” and question its capacity to per-
form the act for which it presents
evidence of authority. This applies
also, even with more force, to heads
of state, heads of government or for-
eign ministers, who, because of their
constitutional position, are deemed to
possess such authority ex proprio
vigore. If that is so, it would not seem
fair then to allow a state to invoke
later a- constitutional defect as in-
validating the treaty, after the other
parties have legitimately relied on the
ostensible authority possessed or pre-
sented, and have assumed that the
treaty was in order.

On the other hand, it results a con-
trario from article 31 of Part IT and
article 4 of Part I that a state may be
justified in invoking the violation of
its constitutional provisions: as a
ground for invalidating the treaty,
when its agent, even if he possessed
authority, did not furnish evidence of
it, despite having the obligation of do-
ing so under article 4 of Part 1.

Another concession  to the consti-
tutional approach is when the violation
of the internal law is manifest. This
would cover cases, as have occurred in
the past, where a head of state enters
into a treaty on his own responsibility
in contravention of an unequivocal
provision of the constitution. The ex-
ception seems to be justified because in
such a hypothesis the other parties
must be deemed to have been aware
of the manifest lack of constitutional
authority and cannot claim to have
relied upon the consent given.

Termination of a Treaty
as a Consequence of its Breach

The Commission gave expression in
article 42 to the basic rule that a
material breach of a bilateral treaty,
even if it does not as such put an end
to the treaty, gives the other party a
right to invoke the breach as a ground
for terminating the treaty or suspend-
ing its operation in whole or in part.

Although this right is clearly based
in the maxim inadimplenti non est
adimplendum, some difficulties arise
in the case of multilateral treaties, be-
cause the rights and interests of the
other complying parties have also to
be taken into account. S

The Commission provided that in
the case of a material breach of a mul-
tilateral treaty the other parties may
individually suspend, but not termi-
nate, the operation of the treaty in
whole or in part, and this “in the rela-
tions between itself and the defaulting
state.” This means that the legitimate
rights and interests of the other com-
plying parties must not be affected.
Finally, all the parties other than the
defaulting state may, acting collec-
tively and by common agreement, ter-
minate the treaty or suspend its opera-
tion in whole or in part.

A material breach is defined as an
unfounded repudiation of the treaty or
the violation of a provision which is
essential to the effective execution of
any of the objects or purposes of the
treaty.

Fundamental Change
of Circumstances

At the fifteenth session, the Com-

mission also considered the much de-
bated problem of whether and how a
fundamental change of the circum-
stances existing at the time when a
treaty was entered into may provoke
its termipation. This is commonly
spoken on as the clausula rebus sic
stantibus, although the Commisssion
preferred to avoid this expression in
order to divorce the draft article from
some historic associations of the clau-
sula. . .
In this, as with respect to some
other questions, there was serious con-
cern with the risks to the security of
treaties which the doctrine may pre-
sent, since the circumstances of inter-
national life are always changing, and
it would be all too easy to find some
basis for alleging that the changes have
rendered the treaty inapplicable. .

For these reasons the Commission
accepted the doctrine of change of cir-

cumstances as an objective rule of law

applying only in accordance with

closely defined conditions. General -

43
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changes of circumstances quite outside
the treaty cannot bring the provision
into operation. Such changes can be
invoked as a ground for terminating
the treaty only if their effect is
to alter a fact or situation constituting
an essential basis of the consent of
the parties to the treaty. A change in
the circumstances which determined
only one of the parties to conclude the
treaty is not sufficient; it is necessary
that the change has taken place with
‘regard to facts which determined all
the parties to conclude the treaty. The
change has to be a fundamental one,
and its effect must be “to transform
in an essential respect the character
of the obligations undertaken in the
treaty.”

The change must also have been
unforeseen by the parties. The pro-
vision authorizing the termination of
a treaty because of a fundamental
change of circumstances does not ap-

ply to changes “which the parties have

foreseen and for the consequences of
which they have made provision in
the treaty itself.” .

Implied Right of Denunciation

It is a debated question whether' a
right of denunication exists with re-
spect to those treaties which do not
contain express provision regarding
their termination or provide for de-
nunciation or withdrawal. Some au-
thorities take the position that de-
nunciation may take place only when
it is provided in the treaty, while
others admit that a right of denuncia-
tion may be implied under certain

conditions in some types of treaties,

and more especially in commercial
~ treaties and in treaties of alliance.

The prevdiling view ‘in the Com-
mission was that while the omission
of any provision in the treaty does not
exclude the possibility of implying a
right of denunciation, the existence of
such a right was pot to be implied
from the character of the treaty alone.
The intention of the parties, which
should govern the matter, is essentially
a question of fact to be determined
not merely by reference to the char-
acter of the treaty but by reference to
all the circumstances of the case.

In consequence article 39 provides
that “a treaty which contains no pro-
vision regarding its termination and
which does not provide for denuncia-
tion or ‘withdrawal is not subject to
denunciation or withdrawal unless it
appears from the character of the
treaty and from the circumstances of
its conclusion or the statements of the
parties that the parties intended to
admit the possibility of a denuncia-
tion or withdrawal.”

44

“Procedure for Invalidating -
or Terminating a Treaty

A key provision of the draft is the
one legislating the procedure to be
followed with respect to the applica-
tion of any of the specified grounds
for invalidating or terminating a
treaty, such as fraud, error, coercion,
rules of jus cogens, material breach,
fundamental change of circumstances,
implied denunciation or any other pro-
vided in the articles.

The substantive rights arising on in-
validity ‘or termination of treaties are
subordinated to the procedure pre-
scribed in article 51, which gives a
substantial measure of protection
against unilaterial action or arbitrary
assertions.

The view adopted is that each of
the accepted grounds does not release
a state from its treaty obligations or
allow it to act as judge in its own
cause, but merely gives rise to a right
to invoke the ground with respect to
the other interested states.

The provision of article 51 states
that a party alleging the nullity of a
treaty or a ground for terminating,
withdrawing or suspending its opera-
tion, “shall be bound to notify the
other party or parties of its claim.”
It is only when there are no objec-
tions to such a claim or when no reply
is received within a specified period
(normally three months) that the
claimant state may act unilaterally and
“take the measure proposed.” _

If, on the other hand, objection has
been entered by any other party as to
the invoked ground or as to the facts
upon which it is based, then a dispute

-« arises between the claiming and the

I

opposing state.

Some members of the Commission
were of the opinion that in such a
case the application of the articles
should be made subject to the com-
pulsory jurisdiction of the Internation-
al Court of Justice. However, the opin-
ion which prevailed was that in the
present state of international relations,
and in view of the lack of support of
states to the compulsory jurisdiction
of the Court, it would not be realistic
to put forward this solution.

Officers of Commission

Eduardo Jiménez de Aré-
chaga, of Uruguay, Chairman;
Milan Bartos, of Yugoslavia,
First Vice-Chairman; Senjin
Tsuruoka, of Japan, Second
Vice-Chairman; and Sir Humph-
rey Waldock, of the United
Kingdom, Rapporteur.

i

For thess -w...7 " ~draft limits
itself to indicate ti.-© . parties shall
seek a solution of the question through
the means indicated in Article 33 of
the Charter.”

While this provision, especially if
read in conjunction with the preced-
ing paragraph, makes it clear that
unilateral action or automatic opera-
tion of the grounds of invalidity or
termination has been excluded, the
Commission did not find it possible to
carry the procedural provisions beyond
the Charter obligations and provisions
as to peaceful settlement of disputes,
which include the method of “judicial
settlement.” It is worth mentioning in
this connection that Article 36 (3) of
the Charter provides that “legal dis-
putes should as a general rule be
referred by the parties to the Inter-
national Court of Justice, in accord-
ance with the provisions of the Statute
of the Court.”

Other Topics

While the law of treaties continues
to be the main topic on the Commis-
sion’s agenda for 1964, and a third
report, on the application and effects
of treaties, is to be presented by the
learned Special Rapporteur at the 1964
summer session, the Commission also
took at its fifteenth session concrete:
measures to advance the codification
of other topics, such as state respon-
sibility, state succession, special diplo-
matic missions and relations between
states and international organizations.

Professor Roberto Ago of Rome
was appointed Special Rapporteur on
State Responsibility and was asked to
give priority to the definition of the
general rules governing the interna-
tional responsibility of the state. Pro-
fessor Manfred Lachs of Warsaw was
appointed Special Rapporteur on State
Succession and was asked to give
priority to the rules governing state
succession on the matter of treaties.
Professor Milan Bartos of Belgrade
was appointed Special Rapporteur on
Special Missions and was asked to
present by next January draft articles
determining the extent and form of
application of the relevant rules of the
Vienna Convention on permanent dip-
lomatic missions to ad hoc diplomatic
missions.

On the question of relations between
states and international organizations,
the Commission commenced to dis-
cuss the first report submitted by the
Special Rapporteur, Professor Abdul-
lah El-Frian, of Cairo, concerning the
scope of the subject and the priorities:
to be assigned to the various sub-
headings comprised under it.
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EIGHTEENTH BEGULAR SESSION OF THE GENERAL ASSEMBLY
: ~ OF THE UNITED NATIONS -

Provisional Agenda Item No.71: Question of extended Participation
' S o in General Multilateral Treaties
concluded under the auspices of
the League of Nations [Resolution
1766 (XVII)]

Backeground Documents: ’ A/5287 Report of the Sixth

L Lo : L Committee.
A/C.6/L.498 Working Paper pre-
pared by the Secretariat giliving
information about the League of
‘Nations treaties under
~consideration.
A/CN.4/159 Note by Secretariat
A/CN.4/162 Report by Sir Humphrey
Waldock _
A/CN.4/163 Report of ILC covering
the work of its fifteenth seSSion
pp.81-95. : :

Introduction

The questlon of extended participation in multilateral
treaties concluded in the past and open, by the terms of thebr
participation clauses, to participation by certain categories
of States only, was raised in the Sixth Committee at the '
Seventeenth Session of the General Assembly during the debate
on the I L.C. 's draft articles on the law of treaties.

2. Ahs a result, three delegations (Australia, Ghana and
Israel) joined together in tntroducing a draft resolution -
designed to achieve the objective of extended participation in
these treaties. The draft resolution proposed that the General
Assembly should request the Secretary-General to ask the
parties to the conventions concerned to state, within a period
of twelve months, whether they objected to the opening of those
conventions to which they were parties for acceptance by any '
State Member of the United Nations or member of a specialised
agency. .

3, It also authorised the Secretary-General to receive in
“deposit the instruments of acceptance of new States Members of
the United Nations or of a specialised agency if the majority
of the States parties to those conventions had-not -objected,
within a period of 12 months, to opening .tbe conventions to

accession, . e :

b, Finally, the draft resolution recommended that all States
parties to the conventions should recognise the legal effects
of instruments of acceptance so deposited and communicate to
‘the Secretary-General their’ consent to participation in the
conventions of states so depositing 1nstruments of - acceptance.

5. Many representatives expressed doubts regarding the pro-
cedure proposed in the draft resolution. It was suggested for
example that the drafting of a formal protocol on the opening
to accession. of the conventions, which would enter into effect
when it had been accepted by the number of parties regarded as

/necessary

791 K
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necessary by the protocol itself, would be more in accordance
with international -practice and the domestic constitutional
laws of many States. N R

6.  The relationship between the draft resolution and the

. question of the succession of States aroused the concern of some
~ representatives. In.thelr view, the determination of the States

- now parties to the conventions in question involved a problem
of the succession of States, since new States had been able to
accede to oldconveritions under agreements made on their behalf
by the States which formerly represented them in the international
field. They felt that the work of the ILC on' State succession
might thereby be prejudged.

.T. Most representatives considered that a more thorough study
was needed of the question. A draft resolution was therefore
adopted requesting the ILC to study the problem and to inform
the General Assembly of the result of its studies in the report

on the work of its 15th Session; and requesting the inclusion

~of the question on the agenda of the next Session of the

. General Assembly.

8. On the“récommendatibh'of the Sixth Committee, the General

Assembly adopted a resolution in these terms (Resolution 1766
(XVII) of 20 November 1962). _

Summary of Chapter III of the ILC Report

9. The Commission made it clear that it was examining the
question with reference to the twenty-six treaties listed in
Part A of the Annex and implied that the five treaties in Part
B were now unlikely to come into force. The extent to which
any particular treaty had retained its usefulness had not been
considered. The Commission pointed out that many of the treaties
in Part A might have been overtaken by modern treaties, while
others might have lost much of their interest forStates with
lapse of time. Moreover, the treatiles might require changes of
substance in order to adapt them to contemporary conditions.
The Commission therefore intended to bring this aspect of

the question to the attention of the General Assembly and to
suggest. that a process of review should be initiated. )

10. The Commission observed that only five of the treaties

concerned appeared to have been designed to be closed treaties.
The other twenty-one treaties were clearly intended to be open
to more gemeral participation. It was only the dissolution of
the League of Nations which had the effect of turning them into

clceed treaties.

11. The arrangements between the League of Nations and the
United Nations for the transfer of certain functions, activities
and assets from the former to the latter included functlons and
powers belonging to the League under international agreements.
In resolution 24(1) A of 12 February 1946 the Gﬁneral Assembly
declared the willingness of the United Nations "to accept the
custody of the instruments and to charge the Secretary.of the
United Nations with the task ofperforming for the parties, the
furictions, pertaining to a secretariat, formerly entrusted to
the League of. Nations". The report polnts out that, purely
secretarial though the functions of the:SeQretariat‘of'the A

/League
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League may have been as depository of the treaties, it was
.invested with these functions by the parties to each treaty,

not by the League 1tself, for the appointment of the League
§ecretariat-as depository was effected by a provision of the
"final clauses" of each treaty. The transfer of the depository
functions from the League Secretariat to the United Nations
Secretariat was therefore a modification of the final clauses

of the treaties 1in question. Admittedly the League Assembly

had directed its Secretary-General to transfer to the Secretariat
of the United Nations all the texts of the League treaties for
safe custody and performance of the functions previously per-
formed by the League Secretariat. But although this transfer
was assented to by those Members of the United Nations which
wWere also parties to the particular treaties, the General
‘Assembly did not seek to obtain the agreement: of all the

parties to the various treaties. It simply assumed the functions
of the depository by resolution 24(1) A and charged the
Secretariat with the task of carrying them out. No obJection
was raised by any party to the treaties. _

12. The Commission then turned to the problems involved in
the procedure of the three-power resolution (see introductory
‘'section) and the Protocol of Amendment. The proposed
resolution required the Secretary-General to ask-the parties
to the various conventions to indicate within a perbd of
twelve months whether  theyobjected to the opening of those
conventions to which they were parties; the Secretary-General's
authority to receive the instruments of acceptance from
"additional States would arise only if the majority of the
parties to a convention raised no objection. In other words
“'the identification of the parties to the treaties wauld be

‘ necessary. Similarly, if the procedure of an amending
protocol were to be used, there would again be a need to
identify the parties because a stated number or propvrtion

of the parties to each League treaty would require to become

- parties to the amending protocol in order to »ring the latter
into force. The precise legal position of a new State whose
territory was formerly under the soverelgnty of a State party
or signatory to a League treaty was a question which involved
an examination of such principles of international law as
might govern the succession of States to treaty rights and
obligations. If a certain view was taken of those principles
participation in the League treaties under discussSion might be
open to a consilderable number of new states without any specilal
action being taken to open the treaties to them. DBut some
points of difficulty might have to be decided before it cauld
_ be .seen how far the problem was capable of being solved through
principles of succession. In many of the League treaties,
‘for example, a substnatial proportion of the signatories had
not ratified and the point arose as to the position of a new
State whose predecessor in the territory was a signatory but
not a party to the treaty. The Commission indicated that 1t
had only Jjust begun. its study of succession to treaties_ and
that, owing to the difficulties involved, the principles
governing this branch of international law would not provide
either a speedy or a complete solution to the problem under
consideration. ' ‘

/13.
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132. The Commission therefore considered that the procedure of
the three-power resolution and the Protocol of Amendment both
had the disadvantage of importing problems of succession
requiring the identification of the parties to the treatiles.

4. . A further disadvantage in each case was that the
modifioation of the participation clauses would operate only
as between those parties to the treaties which had given their
formal consent to it in the manner required by .the resolution
or protocol. In other words, either method would provide an
~incomplete solution to the problem because there were likely
to be parties from which formal consent was not forthcoming
and which would not therefpre be bound by the modification

of the participation clauses. ' '

15. Neither procedure was likely to supply a quick solution.
In the case of a protocol there would no doubt be some delay
before the number of signatories or acceptances: necessary

to bring the required amending provision into force were
obtalned. Similarly, the three-power resolution envisaged
a period of twelve months before the Secretary-General was
to be allowed to receive instruments of acceptance from '

- states wishing to accede to the treaties, and there would be
a further delay before parties communicated to the . .
Secretary-General their consent to the participation of the
states concerned in the treaties. o : '

16. The Commission then considered the possibility of an
alternative solution based on administrative action by the
General Assembly. It stressed that a participation clause

was one of the "final clauses" and was, -in principle, on the
same footing as a clause appointing a depository. Admittedly,
it differed from a depository clause in that it affected the
scope of operation of the treaty and therefore the substantive
obligations of the parties. But 1t was still a final clause,
and one which furnished the basis upon which the constitutional
process of ratification, acceptance and approval by

individual states took place. In twenty-one of the twenty-
six treaties bzing considered, the participation clauses .
were so formulated as to make the treaty open to participation
by arymember of the League and any other states to which the
League  communicated a copy of the treaty. In the case of these
twenty-one treaties any state which became party thereby gave
its consent to the admission to ‘the treaty not only of League
members but of any further state at the decision of the
Council of the League. Therefore any constitutional objection
to the use of a less formal procedure for modifying the -
participation clause seemed to be of less force in the case

of these treaties. The very fact that the remaining five
treaties in Part A of the Annex (Nos. 11, 13, 14, 16 and 18)
were originally designed as closed treatles suggested that
they might not be of great interest to states today..

17. The special form of the particlpation clauses of the
twenty-one treaties suggested that the problem might be
solved on the basis that it involved a simple adaptation to
the changeover from the League to the United Nations. The
case might not be identical with that of the transfer gf the
depository functions from the League to the United.Nat;ons
in- that the participation clauses touched the scope of

/operation
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operation of the treatlies, But in essence what was involved

~-was-an adaptation of the participation clauses to the
changeover from the League to the United Nations. Therefore
the General Assembly by virtue of the arrangements made in
1946 for the transfer of powers and functions from the League
to the United Nations, would be entitled to designate an'_ _
organ of the United Nations to act in place of the Council of
the League, and to authorise that organ to exercise the powers
of the League Council in regard to participation in the
treaties concerned. The resolution of the General Assembly
‘designating an organ of the United Nations to fulfil the
League Council's functions under the treaties could;

(a) -recall the recommendation 'of the League Assembly that
« . ‘members of the League should facilitate in every way the
assumption by the United Nations of functions and powers
entrusted to the League under International agreements
of a technical and non-political character;

Cb) ‘reclte that by the resolution those members of the United
~ Natlons which are parties to the League: treatles in question
. gilve thelr consent to the assumption by the designated
‘organ of the functions hitherto exercised by the League
"Council under the treaties in questlon, and :

“ile) . request the Secretary—General, as depository of the
treatles, to communicate the terms of the resolutlon to
any party to the treaties notzamember of the United

'wNations. ‘ : : B

18. . In. its conclusion the ILC made five p01nts
. - ) ‘\
(a) The method of amending protocol and- three power resolution
had both advantages and disadvantages. The Commission
did not feel called upon to express a’ preference for one
or the other. . -

(b) The topic of state succession was a complicating element
in the procedures of amending protocol and three-power
resolution but it did not necessarily preclude the use
of these procedures or prejudge the work of.the Commission.

(c¢) - However in the light of the arrangements made upon the
dissolution of the League and the ‘assumption by the
United Nations of some of the powers in relation to
League treaties, the General Assembly appeared t> be
entitled to take administrative action to designate an
organ of the United Nations to assume the powers which,
under the participation clauses of the treatles, were
formerly ‘exercised by the League Council. This would
provide a simpler, speedier procedure and would avoid
some of the difficulties attached to the other methods.

(d) The treaties shHould be examined to see how many of them
~ hold-any interest for states today. Subject to the
outcome of this examination, the Commission considered
that extended participation in the treaties was desirable.

C
A

/()
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(e) - The treaties should also be examined with a view to

determining: what! action might be necessary to adapt them
-to contemporary condltions. _ . e

"General Comments

The ILC is no doubt correct in recommendlng a further
examination of the twenty-six treatles concerned, to
ascertain how many of them are still of inhterest to states.
The resultof such an examinatlon may . well throw more light on
what would be the most suitable procedure for opening the
treaties and may even show, although this is unlikely, that
opening of the treaties is not warranted at all by the small
degree of interest they now command. Most probably the study
would: reveal that, while the majority of the. treaties no
longer hold any interest for states, a few are still of
sufficient 1mportance to make their opening desirable.

The treaties could at the same . time be examined, ag.the

- ILC suggests, to determine what action may be necessary to

adapt them:to contemporary conditions. There 1s no point in
opening treaties which are then found to be :of 1little value
because some of thelr substantive prov1S1ons are out-of-date
and unworkable. In cases where modernisation may be necessary
it would be preferdble for this to be considered in congunctlon

-with the problem of openlng the treaties.

Subgect to the outcome of this examlnation,;the»ILC
appears to have found a satisfactory alternative to the
procedure of ‘the Protocol of Amendment or the three-power:
resolution for overcoming the problem of opening up the
treaties under discussion, . Although it might technically .
be more correct to open all ‘the. treaties concerned by means
of an amending protocol, the advantages-inherent in:the ILC's
alternative - speed and simplicity - are considerable. It
must also be remembered that twenty-one out of the twenty-six
treatlies were never intended by the original parties to be
closed, so that one would therefore expect no objection to be
raised by the parties to thelr cmening. Furthermore, it 1is
likely that only a few of the treatlies are of interest today
and the use of a complicated lengthy procedure for opening
them therefore seems scarcely worthwhile ‘if a 31mpler method
can satisfy the legal requirements. -

Instructions:. ' S » :- - .*@a?

(1) The delegation should support‘any~measurefdesigned to
: - promote. an examination of the treaties to ascertain how
many of thew are still of interest. to States.‘

(2) The delegation should support any measure:designed to

promote an examination of the treaties to determine what
action may be necessary to adapt. them to contemporary
condltions _ _ , .

(3) If it 1s decided to pr‘oceed with the openingof the
treaties without the further examination mentlioned in
(1) and (2), the delegation should support a resolution

/embodying
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embodying the ILC's alternative solution. The procedure
should 1imit particilpation to States members of the
United Nations or of a speclalised agency, or alternatively
to the States mentioned above, together with any non-member
State to which an invitation is addressed by the General
Assembly. (Limitation of participation 1s, of course, very
important. The procedure recommended by the Commission
would give the Secretary-General the discretionary power
formerly exerciseable by the League Council, of extending an
invitation to participate in these treaties to any State, whether
a member of the United Nations or not. This places 1in the
hands of the Secretary-General the responsibility of ‘
determining what constitutes a state, a decision which is
frequently political rather thanlegal and involves probleus
of recognition. It 1s therefore necessary for participation
to be limited to states members of the United Nations or of
a Specialised agency, or, if wider participation.is required,
to ensure that the issue of invitations to non-mewmber
atates is under the control of the General assembly and not
the Secretary-General).

Department of External Affairs,
WELLINGTON

27 September 1963
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" ANNEX

LIST OF MULTILATERAL AGREEMENTS CONCLUDED UNDER THE

. AUSPICES OF THE LEAGUE OF NATIONS IN RESPECT OF WHICH

THE SECRETARY-GENERAL OF THE UNITED NATIONS ACTS AS
DEPOSITORY AND WHICH ARE NOT OPEN TO NEW STATES BY
VIRTUE OF THEIR TERMS OR OF THE DEMISE OF THE LEAGUE

Agreements which have erered into force

Convention concerning the Use of’ Broadcasting in )
the Cause of Peace v
_ Geneva, 23 September 1936
" N.Z., 1is a'party .

Declaration regarding the Teaching of History

o Geneva, 2 October 1937
" N.Z. 18 not-a party .

Protocol relating to a Certain Case of

Statelessness ‘ _
» o A The Hague; 12 April 1930
" N.Z., 18 not a party S

Convention on Certain Questions.relating to
the Conflict of Nationality Laws :

- N.,Z. is not a party

Protocol relating to Military Obligations
in Certain Cases ‘of Double Nationality :
The Hague, 12 April 1930

N.Z, is not a party '

Convention for the Suppression of
Counterfeiting Currency, and Protocol

Geneva, 20 April 1929
- N.Z, 1s not a party

Optional Protocol concerning the Suppression

Geneva, 20 April 1929
N.Z. is not a party

Conventlion and Statute on the Freedom
of Transit - i ‘

E 'Barcelona, 20 April 1921
N.Z2. is a party

Conventlion and Statute on the Regime of
Navigable Waterways of . International
Concern

‘Baroelona, 20 April 1921
N.Z, is a party.

/10,

CONFIDENTIAL

The Hague, 12 Apri1‘1930

-
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10. ‘Additional Protocol to the Convention on the
Regime of Navigable Waterways of International
Loncern ,
S ._,__;_‘;Barcelona,_eo April 1921
. N Z is a party Ce Cr

1. .Convention regarding the Measurement of
~Vessels employed in Inland Navigation, d‘
~Protocol of- Signature o :

Paris, 27 November 1925
N.Z, Is not a. party -

12. Convention and . Statute on the International
Regime of Maritime Ports, and Protocol ‘of
Slgnature : ,
' Geneva, 9 December 1923
N.Z. is a party - o

13. Agreement concerning Naritime Signals

: Lisbon, 23 - 0ctober 1930
N.Z. 1s not a party

14. Agreement concerning Manned Lighships = .. .-

.. not on theilr Stations v
' ' ' Lisbon, 23 October 1938
N.Zi 1s not a party '

15. Convention and Statute on the. International
Regime of Railways, and Protocol of
Signature: _

, Geneva, 9 December 1923

N.Z. is a party

16. Agreement between Customs Authorities in order -
- to Facllitate.the Procedure 1n the case of
Undischarged or Lost Triptychs ..

Geneva, 28 March 1931
N.Z, is not a party .

17. Convention on the Taxation of Foreign Motor

Vehicles, with Protocol-Annex , -
- Geneva, 30 March 1931
N.Z. is not a party

18. Agreement concerning the Preparation of a

Transit Card- '
" 'Geneva, 14 June 1929
N.Z. is not a party .

19. Convention relating to the Transmission in
- Transit of Electric Power, and Protocol of

Signature ;- o
Geneva, 9 December 1923

N.Z. is a parby

20. Convention relating to the Development of -
Hydraulic Power affecting more than one
State, and Protocol of Signature
Geneva, 9 December 1923

N.Z. 1s a party
/21.
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Convention relating to the Simplification
of Customs Formalifties and Protocol

Geneva, % November 1923
N.Z. is a party

International Agreement relating to the
Exportation of Bones
Geneva, 11 July 1928
N.,Z. 1s not a party

International Agreement relating to The
Exportation of Hides and Skins

Geneva, 11 July 1928
N.Z. 1s not a party

Convention for the Campaign agalnst
Contagious Diseases of Animals, with
Declaration attached
Geneva, 26 February 1935
N.Z. is not a party

Convention concerning the Transit of Animals,
Meat and Other Products of Animal Origin,
with Annex
Geneva, 20 February 1935
N.Z. is not a party

Convention ccncerning the Export and Iwport of
Animal Products (other than Mea%t, Meat Preparatilons,
Fresh Animal Products, Milk and Miik Products),
with Annex
Geneva, 20 February 1935
N.Z. 1s nct a party

Agreements which have not yet enfered into force

Convention for the Prevention and Punishment of

Terrorism
Geneva, 16 November 1937

Special Protacel concerning Statelessness
“The Hague, 12 April 1930

Conventicn on the Reglstration of Inland Navigation
Vessels, Rights in Rem over such Vessels and other
Cognate Questions, with Protocol-Annex

Geneva, 9 December 1930

Conventclon on Administrative lMeasures fcr
Attesting the Right of Inland Navigatiocn
Vessels to a Flag, with Prctocol-Annex

Geneva, Q December 1930
Agreement for a Uniform System of Maritime
Buoyage, and Rules annexed theretc

Geneva, 13 May 1936
New Zealand has not taken any steps To support these treaties.

Note: Only those treaties marked with an asverisk seem to

have achieved a wide measure of support.
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The form of the project - Code or Conventdon?

In the early stages of the Commission's study
of the law of treaties, the special fapporteur submitted
reports which envisaged that the Commission's work would
take the form of a Convention. When Sir Gerald Fitzmaurice
become rapporteur, he framed his drafts in the form of an
expository code. However, at the time the Commission.
elected his successor Sir Humphrey Waldock in 1961, the
form was changed again, and the objective declared tq be
the preparation of articles to serve as the basis for &
convention. The arguments in favour of a code as stated
by the Commission in 1959, were that it seemed inappropriate
that a code on the law of treaties should itself take the
form of a treaty, and secondly that much of the law relating
to treatlies was not especially suitable for framing in conven-
tional tbrn, being enunciations of principles and abstract
rules. The use of a code furthermore, would permit the
inclusion of declaratory and explanatory material. The
arguments in favour of a convention were that an expository
code however well formulated, could not in the nature of
things be s0 effective as a cbnvention for consolidation the
law, and secondly that the use of a convention would give
the new states the opportunity to participate directly in
the formulation of the law if they so wished.

The ﬁresent draft 1s in the form of & multi-
lateral convention and it is for decision whether Canada .
wishes to comment on the form in its observations on the
first series of draft articles. While Governments have
not been specifically asked for their observatioﬁs bn the
question of form, it would seem appropriate if we feel

strongly about it, to volunteer them at this stage so that

aaa 2
000163



Document disclosed under the Access'to Information Act -
Document divulgué en vertu de la Loi sur I'accés & I'information

-2 -
they might be taken mto;accmt 1in the course of the .
‘.”Commiééion's finai'revieﬁ ofothe draft articles. It is.
unlikely that the issue has yet been settlad and some states
';vtook the opportunity of the 6th Committee ‘debate on the
I.L.C. report 1nvl962 to express regret that the Commission
. had revefteé to thé con#ention rorm.' Also in 1962, the New
- Zealand delegation waa instructed to discnss with friendly :
delegationsx = o | o :'
o (1) the New Zealand Department's su5pieions -
~ that: the tenuoncy of the Commission to embody o
1ts work in conventions represented & conoession
- to those AfrOoAsian states (Ghana) which were -
L -reluctant-to aooept tho principle that they were |
’.bound by rules of international law established
before their 1nooption, and - ’ |
_(2) its doubts upon the 1mpact on 1nternational
:_ law of a oonvention on the law or treaties which o
owas sub;eot to many reservations and restrictions.'
| With regard to the first poinf;, 1t 15 of course desirable to
-oresist any trend on the part the newer states to diaassociate
themsalves from the established rules of international law.
On. the -other hand, we doubt ‘the wisdom of relying too heavily
- on such a negative posture and feel that where teasible a
oonstruotiVe-effowt should bo made not only to oodify existing )
practice (which does not in any event usually have the stature.‘
- of rules or customary law) but also to formulate rules that
., are generally acceptable to as many states as poosible. With
fogard‘to'the Secondooomment, we"doubtiwhether this Convention
.ohould be’congideied in quite,ﬁhe same light asoan ordinary
‘ftrééti-o:eating_legai rights and obligations. Whatever its
form, we feel that the impact of I.L.C.'s work in this fleld
| wiil be.os an expoéition on the subject rather than‘as a
bindiog legal instrument. We agree'however,.that ohould reser-
:vations;be admitted to the convention,.it may become &

- 000164
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cémplex task to keep track of various national procédufes.i
}i ) There wauld not appear to be any‘ direct
Canadian interest invelvsd 1n this discussion‘ 4s  the subject |
matter is clearly within the ambit of the royal prerogative,
- provincial interests are not involved. It is therefora o

-_suggested that no commpnts need be submitted. by the Canada,_ '

- on this questien. Do you agree?

- Federal, Statgs o
One of the few articles of the draft in which‘

Canada might be said to have an direct interest is Article
3(2) vhich provides that "In a Federal State, ‘the capacity
of the member states of a federal union to conclude treaties
dapends on the fedoral constitution™. This article was the
v.subject of considerable debate and revision, and vas only -
adopted by a vote of 9 to 7 with 3 abstentions. The chief
criticism of the article in its amended form vas that it o
'»_would involve the Commission in the consideration of a°
“separate topic, namely, subjects of international law (and
inevitably the cold war dispute over ‘the recognition of
states). I dcubt vhether we have any quarrel with the Article
as it stands aithough I would prefer the woras "constituent
unlts"  to "member states of a federal nnion" as the latter
bears possibly controversial cannotation;for Canada. Should
we suggest thié change?
Eg;; Powggs‘v 5
| In the commentary on Article‘hké) it 1s stated:
"The Commission will be glad eventually to have information
from governments as to their practice in regard to thesec H
‘forms of full powvers™. The £irst form referred to is &
general fullvpcﬁer conferrihg bn a Foreign ﬂiﬁister oi
sometimes a permanent representative at the headquarters
‘of an international organization, the authority to sign
 treaties on behalf of the state. The second form is a full

power 1s§ued»gd'hoc for the execution of & particular
.‘ . - v 000165
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instrumant. It 1s believoé that Canada has nevor 1ssued 7
gener&l full povers althcugh in Britain tho Foraign Boeretary
traﬁiticnally holds such pqvers.rvxn any mvent, the quaatian :
of issuing géﬁerai full povers to a‘Forqagn Mnister locooes
ruch 1ts significenco in tho 1ight of Articlo 4(1) vhieh

‘states that Hosds of Stata, Hrhdn of Qovernsent and FPorolgn

Liﬁiﬂtﬂ?ﬁ are not required ta furnish evidence af thoir

authority to negutiate, draw upyg authenticate or sign a

' treaty on bechalf of thﬁir stato. This presumnd antherity

does not extend to heads of diplomtic nissiors, houever,

and in anothor context, it has rcenntiy?beéﬁ[shégéstéd that -
the Department might give ccnsidoration'tb the. 1ssu§nce»of
general full powers te our perrarent rapresentative in Gnneva '
in view of the larga nunber of 1ntornationa1 1ﬁstrumsnzs for
vhich he 18 required to preoduce full pongrs,pr;or to signature.
The Canadian ?eaition vould saon to be that vhile this céuntry
has not 1ssueﬁ general full pcnors in the past, it sces certain
advantages in this practice aad might decido to do so in the

‘future. Uould you agree to a reply nlong ‘theso 1ines? -

0 k%, e'fa

Tho droft (Article l(l)(n)) defines a treaty

as "any 1ntarnationa1 agraemmnt ses gnvarned by internation&l

1aw“. In oo for as this statnnmnt maans that tho agreement
is one recognizeé by international lav and that certain

standards of 1nternationa1 lav are therefore applicable to
it, this stateoont is nnabjeetionable. But if, as has been

suggésted, this statenent moans that an 1nternationnl'agreemént>

st appiy international law standards, it poes too far for it

4s now established that the parties to an “international agreeaen1

oy choose tha low they vish to apply and that domnstic law
is ono of the choices cpan to then. BShould wo comment_on
this point? ‘ |

_'?.  ;
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zgrggcipagigg in Treatieg ' |
| ' Article 8 voncerning participation in treaties

vas among the most controversial articles discussed by the._
I.L.C. in 1962. The main issue vas whether every state |
should have ﬁhg_;;ggg to participate or whether participation
_should be a matter for the parties to decide. The issue has
immediate political implications for should states acquiré
'the right to participate in 1nternational agreements, the
communist countries unreccgnized by the Vest are 1ikely to
Z exercise such a right and might thus achieve a 'significent |
step in their struggle for international accaptance.' The
Commission established a category of treatles 1t styledill_
“general miltilateral treaties“-which'“concern L;QJ7 general
norms of international law or deal /t/ with matters of general
interest to states as a whole. chviét Bloc and certain Afro-
' Asian members argu;d‘that it was for the general good that
. all states should become parties to this type of treaty.
Certain Vestern members argued that the Commission should not
set aside so fundamental & principle of treaty lav as the
freedom bf'contracting.states‘id deternine by the*claﬁséé4
 of the txéaty itself, the states.nhich might become a party -
to 1it. ‘The Commission wasvaiso réminded'thaﬁ current

practice with regard to treaties concluded under the auspices
‘of the United Nations, as vell as many other miltilateral
treaties, vag for them to be open. to members of the U.H.; the |
'specialized agencies, parties to the Statute of the I.C.J. ‘and
apy other state invited by the General Assenbly. ,Uhda: this
  fdrmula, daubtfﬁl cases vere decided by the General ASsemny
aor the competent organ of some other organiaation of world '
wide membership.ﬂ In this way, the Secretary General or

other depositary was relieved of - making delicate and  frequently -
contraversial political appreciations more appropriate to a

political organ. In-the end,-it was decided by a vote of 12

to 5, that vhere a general multilateral treaty vas’ silent
6 .

- concerning participation, every state shall have the.iig&iﬂw
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) It 13 difficult to aypreaiata zhe full signi—
fiCGnce of this dacision until 1t 15 saen what proportion

Cof treatias comes within, the newly established category of
.general muleilateral treaties 5. e. tnose concerning general S
»norma ot 1ntarnatxona1.law or matters of general 1ntgrest

to statea as a wholﬁ."ﬂéiaver, fhé:majority of preseni'
v'treatiea are nct silont ‘on the question of participation

and accordinaly would fall autside the scepa of this Articlo.'
Its praetical significenca is therefore limited. In any

, event, this rule would praaumably not apply retroactively

| but only to treaties ccneluded in tha future.» should it

_be desired to limit the exerc:ae of this new right, inte~
rasted statos could aeak to ensure that avery miltilateral
 treaty containea a participation clause. |

a It may ba, furthqrmore, that Canada should not

take. tha 1eaﬁ 1n resisting all participation in international

- ﬂ"agreements by the non recognized Bloc countries but rather,

. should weigh the desirability of ancouraging these states

to bind themselves to cbsorva the international rules of
civilized condnct._ Such a point of view aeens to have been
adopted by wastern atatea, notably Canada and the United
% &tates, with reaar& to participation by, the D. D.R. in the
Nuclear Test Ban ?rea.ty. Prier to ‘this treaty, hawever, N
Canada from time to time rounﬁ itselr a party to the same L
traaties as statas which 1t does not recognize (e.ge the o
1949 Geneva Canantions and tha 1962 Laos Protocol). The
"1ega1 position 1n such cases 15 quite clear; in the absence
E of an unequivocal 9xpression of 1ntention to the contrary,
no recognitlon is implieﬂ 1n the partieipation;by a2 non
recognizing State 1n a multilateral treaty to which an
nonreccgnized State is a party.

| In 1ts abaarvations, Canada might note the
fundamental yrinciple that oontracting partias should

000168
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bo frce-io dcterminc for themselvap the extent to ﬁhich
thoy arc preparee to enter into relationa vith other states,
tho current practice vitﬁ rogard to troatios ccncluded under
tho auapioes ofihe United ﬁaticns, and conclude vith an
observation thah vhat the Comnission 13 doing is to establiah
a counter prﬁsumpﬁion in a limited and very clearly defined
_ typn of caae, i.0. mhoro the contracting partias to certain ,
types of treatios hava not expressod thomsolves on tha " ;
~ question of participation. Do you agraoo¥
10 ay tieinn aus -
Artacln 9 of the I1,L.C. draft pravidca tha%

pareicipation claunoo in treatios cny bo reviccd eithor by

a ﬁcouthirds rajority of the statoes mh&ch draov up tho trenty .
‘or by docision of tho comp@tent orgen of an intcrnationol
ow&anisnticm. ”hc trogitional rule of custocary intornn%icnai
lan required unanincus agrecnont anqng tho ccntracting stazes
to arond o traaty. Hovaver, today thore appours teo bo no
. sﬁpport in contecporary intarnutianul practice for,tho»

theory that a treaty thich purports te revise dn'earIAaf .
agreenent cithautithc‘consént of 0ll the-pdrtieéiia‘voiﬁ.
ﬁha I.L.C. article is a logical cutcorn of thia;dqvoiapment'
for in secnriﬁg tho agreenont of tﬁa,thirdé of the parties -
to :éﬁisa tna'ﬁarzicipatiop'claﬁsqé, tbgftreatf‘is in foet
being acended by sgreonent ammna_the'pattiea. Do you acrdg,z
that no obgervations arg neéeaé&:y,on this Artiéle? |
Reservations | | o
| ”1mm has now run. oat nn tho" traditional appraach
that resorvatinns rust bo nnanimausly aceeptod by thc ccntrac-
ting partiaes. In its droft articles (18, 19 ard 20) the - - |
| cdmninsidn,_pnvthe_rnco:ﬂondation of tho rapporteur, brushod
~ osido argumonts faveouring the colleginto rule and cara doon
| £irrly An favour of the so-called flexiblo approsch undor
thich the onué is on contracting poarties td object vithin a

.o 8
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, given period if they feal a reservation is 1naduiasable.

This rule 18 to apply only vhere the terms of the 1nstrument

do not prohibit,reSQ:vatipng,anqv'i uhere the reservation

is ncﬁ”incompatibié with the object and purpose of the treaty.

Although this development is open to the familiar. criticisms

that compatibility with the object and purpOSe of the

convention 18 ‘too subjective a test for application to-

.multilateral conventions generally, and that the 1ntegr1ty

of the treaty text should not be undermincd by the too

) eady admission of roservations, the. Commission expressed

the view that in the present era of. change and of challenge ;

to,trad;t;onal concepts, the rnlo calculated,tc promote the

. videst possible acceptanca of vhatever measﬁre-of"commoh'

agreement can be achievod, may be. tho one most snited to the :V.:

1mmed1ate needs of the 1nternationa1 community. . This liberal

approach to tha use of roservations is clearly in the 1nterasts

of countries such as Canada which for constitntional or

: other reasons, are frequently obliged to enter reservations..

‘ o Hcvever, the quest&on arises whether tha compa-

| tibility with object and, purpose test 1is meant to be the only'

basis on vhich a stata ray objiect to a reservation, er tho. |

only basis on which a state pay gggg a reservatiﬁn. One pro- )

'position may not be the obvarse of the other. If stated in

the 1atter manner, 1t nould seen to be still open to contrac-

'ting states to object to a reservation on cther grounds.

Buch .a possibility 15 impliad in the Intarnational Court's

Answer I in the Genoeide Casej “a state which has made and

maintained a reservaticn which has been abjected to by one

. or mere of the partias to the Convention but not by othars,

~ can be regarded as being a party to the Convention ir the

reservaticn is compatibla with the object and purpose of the

Conventions otherwise.the state cannot be regarded as being
vee 9
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a party9to the COnventioh" | ThislisipnrhapS'&n abstruse L
_argument for the tanor or the Articlos and the compentary

!1ntancion was to make incomh.

' patibility with the ongct andwpﬁrpase of the treaty the only'
_grounds on which an .objection cauld be taken.to a reservation.y;
| It might be desirable neverthelass, to have this 1ntantian ;
‘.stated unequivocahly 1n order to remﬁve any basis for such-
ly_an argument. . If yau agree, do you wish - this point to made
 -1n our observations .or would ycu prerer to raise 1t tn-
= the Commission yoursalt? ?”‘,.’ o o s
| : o ’ Article 2k accords recognition to the praetice ) “i
i-Ffor provisional entry 1nto force ot a treaty pending a specitied ‘7

"*.act, at which tiua it '1s to come definitively 1nto foree.

 While there is no doubt that this procedure does ‘oceur frou
~time to tima (eg. ‘the’ Canada~80v1at Trade Agreement) and that
B § - 1s an expedient method for allowing the 1egislature to

- approve the 1nstrumant without holding up its coming 1nto force,

. Lagal Division has generally frcwned on ‘the practice on the
grounds that tlie precise 1ega1 status ef the rights and obli- |
- gations during the peried the treaty 13 proviaionally in force
fis 80 uncertain as to raise doubts nhather the treaty has

. any validity until.it has come definitively into force. It 1s
unlikely, houever, that legal thaory can stand in the way of
the genaral acceptance ‘of this praetica which 15 elearly a
usafnl procedure to meet a practical need. If you agree, no

-comments need be made on this point. -

| ,2Ah§m§;17gxggg of. sgatgs"4

| Artieles 9(2) and 20(3) contain the expression

| ng small group of statas" which the Connission admits to be :
regrettably vsgue. Ihe Commissidh,hawever felt that it was a
'-surficient general description in the context of the articles
concernod. This point hasg already beon commented on 1n the 6th

‘ Committee.t Thaoretically, the objection is well taken but in
' - 000171
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practico thcro 1a unlikely ta he anb&auaey as to vhaﬁhcr :
a trcaty fallo with the groap af theso coneluded botugon

n s:nll group af ﬂtutca" 'orhnps tho rapporeaur's tarn
_"plurilatornl“ ahonlé bo ?cintroﬁuccﬂ to take tho plnco of
this ozprossion. Lo you agree that n9 corzent necd e
taéé.on this point? | | |

In ﬁvo articlva, the cu:nassien pro;oses that
Bileneo ahauld ccnatiﬁuﬁc 8 prnsumption of consont nftar thc
oxpiry of & givon poriod. - (Articie 9(3) (b) Consont to tho |
opaning ef a treaty to the participaﬁicn of udditionnl ntatesg

- ,;Artielo 19(3) Aconptance of o roaervationo). cpirited

J debate orosa on thip. point in tho 6th COmaxtﬁao last yoar
in tvhich soro L&tin atrricun dolncaﬁaa ;ointod cut thmt tho
'apcninn of participaﬁian cl&uncs conostitutoed in affoct on
agreccnnt to anond un ngreoncntn and that an axarcian of
traaty vaking povar could noﬁ ba inforred frono o ctato's , ,
siloneo, In our opinicn,-thiq,theerqtical objection to “tho
':_farahln df‘prénﬁnﬁd conaeﬁt'is‘porhapn of loso concern than
'che vory roal ﬂﬁfficuley ot prnﬂcnt of eliciting any exprcsoion
of opinian from Qsatea thich raunltsfreguontly in dolays end
_ ofton in complntc frustraticn of ﬁrcaty neﬁﬂon. Havaver, |
ng Zealond haﬁ painted ocut thaﬁ this prasumoﬁ aonoont fcrcnla
.nﬂy.havc 1£plicatiamsin the ficld of racognition. iz a nen=-
 :_xceo3nizcd statevnntera_g xeservatign, tho non rncccniains.-
contracting states vAll bo ftscéd vith tho problen that ¢
ﬂthoy icno*c the action as zs the goneral practicc now, thoy
nill bo presuccd to havo ccnsontcd to the resvrvatian thich
will hn bin&ina upon ghcn.shcnld thay subsoquontly rocoaniae
fhn atate bntering»the reaorvatieﬁ. if they vish to obgoct
to the roscrvatﬁen on its nﬂﬁitan thﬂy risk joopurdicing
ﬁhvir position ‘on rncoanitien unﬂ vculd porhinps bo oblipced
to cntor an obanct£¢n to ihe.nffeeﬁ that they do not
.;bcoenize th§ f9s¢rﬁﬂhngtﬁtb but if_thcy aid, thoy wculd..‘ll
' . S 000172
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'__-n 11 ...‘ °
ob}ecﬁ.: Ehis iz an auknard nrpoﬂiant anﬁ I think wo |
ndaht sugeost so the Ccﬁaiasian thut silonno shaulﬁ not'"
bo presumed to cparate ns on nxprassicn ef ccnﬂnnt

tho part of o non rogogn&zing}stgt&. Do ycu»anreo?

| It hm;‘bhccno on hc¢ppted:rule‘thut-aﬁatas
which hove oignﬁd an instrucent subjeet to ratificoation
aro undor an obligatxen {o rofrain frono acts calculatea

C . to fruntrate tho troaty._ The Coomissién now propases

(Articlc 17) to extend thia rula to states vhich havc

takon any part in tho draft&ng prcceus.d It is daubtful

-'?cvovor, vhnther states rhich althangh particzpating 1n tho

negotiaxienu, havg from the baginning exyrossed tho
,’sttancast reservations ahout o trcaty nn& vhich h&va not

~ signed 1%, should placed undor sueh constraint. Chould

0 comment cn thia?

Pnragraph 7 of thg Conmantary gor Artiele 4
5  atatea that znatrnnmnﬁs of r&%if&cativn, accesaioa, '
'iaccoptnncq and approval "ara a«ggg y sicnod by Heads of
ntnte thouLh 4n maﬂarn prac*ice this aa aorne

t4res dono py-
" Heads of Govorncont or by Fureign Ldniscnrs" ~his doos

© T onot accurately roflect CGnnéian practice for o8 you knsv

tho Sacretnry of state for rxtexnal Affaira usually . ;
vxecutaa guch 1ngtrumants. Do ycu agrea that vo should drau
Canﬂian.praatica to tho canniasion 8 attenﬁicn and 5uggeat
that tho vording. be changed te "are normnlly signed by

o Leads of utato, Ecnda of chernmnrﬁ or Foraign ﬁinistersﬁ?
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- EIGHTEENTH BEGULAR SESSION OFifHE GENERAL.ASSEMBLY
OF THE UNITED NATIONS

Provisional Agenda Item No.71: -Question of extended Participation
. : - in General Multilateral Treaties
. concluded under the auspices of
the League of Nations [Resolution
1766 (XVII)] :

- Background Documents: A/5287 Report of the Sixth
Committee. _
A/C.6/L.498 Working Paper pre-
pared by  the Secretariat giving
information about the League of
Nations treaties under
consideration.
A/CN.4/159 Note by Secretarlat
A/CN.4/162 Report by Sir Humphrey
Waldock
A/CN.L/163 Report of ILC covering
the work of 1ts fifteenth session
Pp. 81 95. ‘

Introductioh '

The question of extended participation in multilateral
treaties concluded in the past and open, by the terms of .ther
participation clauses, to participation by certain- categories
of States only, was ralsed in the Sixth Committee at the e
Seventeenth Session of the General Assembly during the debate
on the I.L.C.'s draft articles on the law of treaties.

2. -As a result, three delegations (Australla, Ghana and
Israel) Jjoined together in tntroducing a draft resolution
designed to achleve the obJjective of extended participation in
these treaties. The draft resolution proposed that the General
Assembly should.request the Secretary-General to ask the
parties to the conventions concerned to state, within a period
of twelve months, whether they objected to the opening of those
conventions to which they were parties for acceptance by any’
State Member of the United Nations or member. of a specialised
agency. :

D It also authorised the Secretary-General to receive in
deposit the instruments of acceptance of new States Members of
the United Nations or of a specilalised agency if the majority
of the States parties to those conventions had ‘not ob jected,
within a period of 12 months, to opening the conventions to
accession.

4, Finally, the draft resolution recommended that all States
. parties to the conventions should recognise the legal effects
.of instruments of acceptance so deposited and communicate to
‘the Secretary-General thelr consent to participation in "the

conventlons of states S0 dep081t1ng instruments of acceptance.

5. Many representatives expressed doubts regarding the pro-
cedure proposed in the draft resolution. It was suggested for
example that the draftlng of a formal protocol on the opening

to accession of the conventions, which would énter into effect
when it had been accepted by the number of parties regarded as

/necessary
791 K
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necessary by the protocol itself, would be more in accordance
wlith international-practice-and the-domestic constitutional
laws of many States. S

.

6.  The relationship between the draft resolution and the
question of the succession of States aroused ‘the concern of some
‘representatives. In their view, the determination of the States
_now parties to the conventions in question involved a problem

of "the succession of States, since new States had been able to
accede to oldconventions under agreements made on their behalf

by the States which formerly represented them in the international
field. They felt that the work of the ILC 'on State -suc¢ession
~might thereby be prejudged.

7. Most representatives considered that a more thorough study
was needed of the question. A draft resolution was therefore
adopted requesting the ILC to study the problem and to inform
the General Assembly. of the result of its studies in the report
-on the work of its 15th Session, and requesting the inclusion
of the question on the agenda of the next Session of the

. General Assembly. a

8. On the recommendation of the Sixth Committee, the General

Assembly adopted a resolution in these terms (Resolution 1766
(XVII) of 20 November 1962). -

Summéry of'Chapter"III'of the ILC Report

9. The Commission made it clear that it was examining the
question with reference to the twenty-six treatles listed in
Part A of the Annex and implied that the five treaties in Part
B were now unlikely to come into force. The extent to which
any particular treaty had retained its usefulness had not been
considered. The Commission pointed out that many of the treaties
“in Part A might have been overtaken by modern treaties, while
“others might have lost much of their interest forStates with
lapse of time. Moreover, the treaties might require changes of
'substance in, order to adapt them to contemporary conditions.
The Commission therefore intended to bring thls aspect of

the question to the attention of the General Assembly and to-
suggest that a process of review should be initlated. '

10. The Commission observed that only five of the treaties _
-concerned appeared to have been designed to be closed treaties.
‘The other twenty-one treatles were clearly intended to be open
to more gemeral participation. It was only the dissolution of
the League of Nations which had the effect of turning them into
clceed treaties, ’ ‘

11. The arrangements between the League of Nations and the
United Nations for the transfer of certain functions, activities
and assets from the former to the latter included functions and
powers. belonging to. the League under international agreements.
_In resolution 2L(1) A of 12 February 1946 the General Assembly
declared the willingness of the United Natlons "to accept the
custody of the instruments and to charge the Secretary of the
United Nations with the task ofperforming for the parties, the
functions, pertaining to a secretariat, formerly entrqsted to
" the League of Nations". The report points out that, purely
secretarial though the functions of the_SecretarlatAof-the~

/League
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League may have been as depository of the treaties, it was
invested with these functions by the parties to each treaty,
not by the League itself, for the appointment of the League
§ecretariat_asvdepository was effected by a provision of the
- Tinal clauses’ of each treaty. The transfer of the depository
functions from the League Secretariat to the United Nations
Secretariat was therefore a modification of the final clauses

of the treaties in question. Admittedly the League Assembly
- had directed its Secretary-General to transfer to the Secretariat
-of the United Nations all the texts of the League treaties for
safe custody and performance of the functions previously per-
formed by the League Secretariat. But although thils transfer
was assented to by those Members of the United Nations which
- Were also parties to the particular treaties, the General
-Assembly did not seek to obtain the agreement of all the

parties to the various treaties. It simply assumed the functions
of the depository by resolution 24(1) A and charged the
Secretariat with the task of carrying them out. No objection
was raised by any party to the treatiles.

12, The Commission then turned to the problems involved in
the procedure of the three-power resolution (see introductory
~8ection) and the Protocol of Amendment. The proposed
resolution required the Secretary-General to ask the parties
to the various conventions to indicate within a perbd. of
twelve months whether theyobjected to the opening of those
conventions. to which they were parties; ‘the Secretary-General's
authority to receive the instruments of acceptance from -
"additional States would arise only 1f the majority of the

" parties to a convention raised no objection. In other words
the identification of the parties to the treaties wauld be
" necessary. Similarly, if the procedure of an amending
protocol were . to be used, there would again be a need to.
‘identify the parties because a stated number or proportion

of the parties to each League treaty would require to become
parties to the amending protocol in order to bring the latter
into force. The precise legal position of a new State whose
“territory was formerly under the sovereignty of a State party
or signatory to a League treaty was a question which involved
an examination of such principles of international law as
might govern the succession of States to treaty rights and
obligations, If a certain view was taken of those principlss
participation in the League treaties under discussion might be
open to a considerable number of new states without any special
action being taken to open the treaties to them. But some
points of difficulty might have to be decided before 1t could
~ be .seen how far the problem was capable of being solved through
principles of succession. In many of the League treaties,
for example, a substnatial proportion of the signatories had
not ratified and the point arose as to the position of a new
State whose predecessor in the territory was a signatory bgt
not a party to the treaty. The Commission indicated that it
had only just begun its study of succession to t?ea?les and
that, owing to the difficulties involved, the principles .
governing this branch of international law would not provide
either a speedy or a complete solution to the problem _under
consideration. '

/13,
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13, The Commission therefore considered that the procedure of
the three-power resolution and the Protocol of Amendment both
‘had the disadvantage of importing problems of succession -
requiring the identification of the parties to the treatles.

14. . A further disadvantage 1n each case was that the o
modification of the participation clauses would operate only

. as between those parties to the treaties which had given their
- formal consent to it in the manner required by the resolution
.or-protocol. In other words, either method would provide an
incomplete solution to the problem because there were likely
to.-be parties from which formal consent was not forthcoming
and-which would not therefpre be bound by the modification
~.of :the participation clauses. ' e -

15, - Neither procedure was likely to supply a quick solution.
In the case of a protocol there would no doubt be some delay
before the number of signatories or acceptances necessary.
to bring the required amending provision into force were
obtained. Similarly, the three-power resolution envisaged
a period of twelve months before the Secretary-General was
- to be allowed to receive instruments of acceptance from
states wishing to accede to the treaties, and there would be
a further delay before parties communicated to the .. =
_‘Secretary-General their consent to the participation of the
states concerned in the treaties. C '

16, The Commission then considered the -possibility of an
alternative solution based on administrative actlion by the
General Assembly. It stressed that a participation clause
was one of the "final clauses” and was, in principle, on the
same footing as a clause appointing a depository. Admittedly,
it differed from a depository c¢lause in that it affected the
scope of operation of the treaty and therefore the substantive
obligations of the parties. But it was still a final clause,
and one which furnished the basis upon which the constitutional
process of ratification, acceptance and approval by .
individual states took place. In twenty-one. of the twenty-
six treaties bzing considered, the participation clauses
were so formulated as to make the treaty open to participation
by arymember of the League and any other states to which the
League communicated a copy of the treaty. In the case of these
twenty-one treaties any state -'which became party thereby gave
its consent to the admission to the treaty not only of League
members but of any further state at the decision of . the
‘Council of the League. Therefore any constitutional objection
to the use of a less formal procedure for modifylng the
‘participation clause seemed to be of less force in the case
of these. treaties. The very fact that the remaining five
treaties in Part A of the Annex (Nos. 11, 13, 14, 16 and 18)
. were originally designed as closed treaties suggested that
they might not be of great interest to states today.

17. The special form of the particlpation clauses of the
twenty-one treaties suggested that the problem might be
solved on the basis that it involved a simple adaptation to
" the changeover from the League to the United Nations. The
case might not be identical with that of the transfer of the
depository functions from the League to the United Natlons
in that the participation clauses touched the scope of

/operation
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operation of the treaties, But in essence what was involved
‘was an adaptation of the participation clauses to the
changeover from the League to the United Nations. Therefore
the General Assembly by virtue of the arrangements made in
19U6 for the transfer of powers and functions from the League
to the United Nations, would be entitled to designate an
organ of the United Nations to act in place of the Council of
the League, and to authorise that organ to exercise the powers
of the League Council in regard to participation in the
treaties concerned. The resolution of the General Assembly
.designating an organ of the United Nations to fulfil the
League Council's functions under the treaties could;

(a) recall the recommendation of the League Assembly that

..~ ~members of the League should facllitate in every way the
assumption by the United Nations of functions and powers
entrusted to the League under international agreements
of 'a technical and non-political character;

(b) recite that by the resolution those members of the United |
+ :Nations which are parties to the League treatles in question
" .'glve their consent to the assumption by the designated
organ of the functions hitherto exercised by the League
'Coun011 ‘under the treaties in questlon, and ‘

(c) request the Secretary-General, as depository of the
treaties, to communicate the terms of the resolution to
any party to the treaties not a member of the United

- Nations. . B . _ ,

16.  In its conclusion the ILC made five points:
(a) The method of amending protocol and three-power resolution
- had both advantages and disadvantages. .The Commission
did not feel called upon to. express a preference for- one
or the other. o

(b) ’The toplo of state succession was a compllcatlng element

: in the procedures of -amending protocol and three-power
resolution but 1t did not necessarily preclude -the use
of these procedures or prejudge the work of the Commission,

(c) 'However in the light. of the arrangements made upon the
dissolution of the League and the assumption by the
United Nations of some of the powers in relation to
League treaties, the General Assembly appeared td be
entitled to take administrative action to designate an
organ of the United Nations to assume the powers which,
under the participation clauses of the treatles, were
-formerly exercised by the League Council. This would
provide a simpler, speedier procedure and would avoid
some of the difficulties attached to the other methods.

(d) The treaties should be examined to see how many-of them
hold any interest for states today. Subject to the
outcome of this examination, the Commission considered
that extended participation in the treaties was desirable.

/(e)
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(e) The treatles should also be examined with a view to
’ determinlng what-action might be necessary to adapt them
f_to contemporary conditions. v :

" General Comments'

_ "The ILC is no doubt correct in reCOmmendlng a further

' examination of the twenty-six treaties concerned, to ’
ascertain how many of them are still of interest to states.
The resultof such an examination may. well ‘throw more light on
what would be the most suitable procedure for opening the
treaties and may even show, although this is unlikely, that
openlng of the treaties is not warranted at all by the small
degree of interest they now command. Most probably the study
would reveal that, while the majority of the treaties no
longer hold any interest for states, a few are still-of
sufficient importance to make their opening desirable.

_ The treaties .could at the same time be examined, as the
ILC suggests, to determine what action may be necessary to
adapt them to contemporary conditions. -There is no point in
opening treaties which are. then found to be of-1ittle value
because some of their substantive provisions are out-of-date
and unworkable. In cases Where modernisation may be necessary
it would be preferable for this to be considered in conjunction
with. the problem of opening: the treaties.:

Subgect to the outcome of this examlnation, the.ILC
appears to have found a satisfactory alternative to the i
procedure of the Protocol of Amendment or: the three-power.
resolution for overcoming the problem of opening up the
. treaties under discussion. Although it might technically
“be more correct to open all the treaties concerned by means
of an amending protocol, the advantages inherent in the TLC's
alternative - speed and simplicity - are considerable. It
must also be remembered that twenty-one out of the twenty-six
treaties were never intended by the original parties to be-
closed, so that one would therefore expect no- objection to be
raised by the partles .to tnei"-c*enlng sFurthermore, -it is
likely that only a few of the treaties are of interest today
and the use of a cémplicated, lengthy procedure for opening
them therefore seems scarcely worthwhile if a 31mp1er method
can satisfy. the legal requlrements

InStrnctions

(1) ' The delegationvshouid.support any measure designed to
~ promote an examination of the treaties to ascertain how
- many of them are st111 of interest to States.

(2) The. delegation should support any measure designed to
.promote an examination of the treaties to determine what
action may be necessary to adapt them to contemporary
'condltions _ _

(3)' If it 1is decided to proceed with the openingof the
treaties without the further examination mentioned in
(1) and (2), the delegation should support a resolution

/embodying
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embodying the ILC's alternative solution. The procedure
should limit participation to States members of the
United Nations or of a specialised aggency, or alternatively
to the States mentioned above, together with any non-member
State to which an invitation is addressed by the General
Assembly. (Limitatlon of participation is, of course, very
important. The procedure recommended by the Commission
would give the Secretary-General the discretionary power
formerly exerciseable by the League Council, of extending an
invitation to participate in these treaties to any State, whether
a member of the United Nations or not. This places 1n the
hands of the Secretary-General the responsibility of
determining what constitutes a state, a decision which is
frequently political rather thanlegal and involves problems
of recognition. It 1s therefore necessary for participation
to be limited to states members of the United Nations or of
a Specialised agency, or, if wider participation.is required,
to ensure that the issue of invitations to non-member
states 1is under the control of the General assembly and not
the Secretary-General),

Department of External Affairs,
WELLINGTON

27 September 1963
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LIST OF MULTILATERAL AGREEMENTS CONCLUDED UNDER THE
AUSPICES OF THE LEAGUE OF NATIONS IN RESPECT OF WHICH
THE SECRETARY-GENERAL OF THE UNITED NATIONS ACTS AS
DEPOSITORY AND: WHICH ‘ARE NOT OPEN TO NEW STATES BY
VIRTUE OF THEIR TERMS OR OF THE DEMISE OF THE LEAGUE

Agreements which have erfered into force

Convention concerning the Use of Broadcasting in
the Cause of Peace
Geneva, 23 September 1936
N.Z. is a party

Declaration regarding the Teaching of History

P A Geneva, 2 October 1937
N.Z. is not a party

Protocol relating to a Certain Case of
Statelessness . Lo
, The -Hague, 12 Aprll 1930
' N.Z. is not a party

Convention on Certain Questlons relating to
the Conflict of Nationality Laws '

The Hague, 12 April 1930
" N.Z. is not a party -

Protocol relating to Military Obligations
in Certain Cases of Double Nationality. ,
' - ' The Hague, 12 April 1930

N.Z, is not a party - ' SO Corel

Convention for the Suppression of
Counterfeiting Currency, and Protocol
o Geneva, 20 Aprdil 1929
N.Z. 1s not a party - o , S

Optional Protocol concerning the Suppression

of Counterfeiting Currency

. Geneva, 20 April 1929
N.Z2. 1s not a party ‘

Convention and Statute on the Freedom
of Transit ' : , .

’Barcelona, 20 April 1921
N.Z. 1s a party S

Convention and Statute on the Regime of
Navigable Waterways of International
Concern

- 'Barqelona,‘éo April 1921
N.Z. is‘a party R

/10.
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Additional Protocol to the Convention on the
Regime of Navigable Waterways of International
toncern _

I : -~ Barcelona, 20 April 1921
N Z is;a party~;'- . S o e

Convention regarding the Measurement of

mVessels employed in Inland Navigation,. vd

Protocol . of Signature: o
Paris, 27 NOVember 1925
N.Z2. Is not a party

Convention and. Statute on the International
Regime of Maritime Ports, and Protocol of '
Signature . '
: Geneva, 9 December 1923
N.Z. is a party o

Agreementlconcerning Maritime Signals

- Lisbon, 22 October 1930
N.,Z. 1s not a party ' S S

Agreement'concerning Maﬁﬁea'Ligthipég

. - Lisbon, 23 October 1938
N.Z. is not a party E e

Convention and Statute on .the International -

Regime of Railways, and Protocol of .
Signature .

"Geneva, 9 December 1923
N.Z, is a party :

Agreement between Customs Authorities in order
to Facilitate the Procedure 1n the case of .
Undlscharged or Lost Triptychs

| Geneva, 28 March 1931
N.Z. is not a party .

Convention on the Taxation of Foreign Motor
Vehicles, with Protocol-Annex . _
Geneva, 30 March 1931
N.Z. is not a party

Agreement concerning the Preparation of a
Transit Card '
‘Geneva, 14 June 1929
N.Z. is not a party

Convention relating to the Transmission in.
Transit of.Electric Power, and Protocol of

Signature ' :
Geneva, 9 December 1923

N.Z. is a party

Convention relating to the Development of - '

“Hydraulic Power affecting more than one

State, and Protocol of Signature
Geneva, 9 December 1923

/21,

N.Z. 1s a party
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24,
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26,
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Convention relating to the Simplificatlon
of Customs Formalities and Protocol

Geneva, 3 November 1923
N.Z2, 1s a party

International Agreement relating to the
Exportation of Bones
Geneva, 11 July 1928
N.Z. is not a party

Internaticnal Agreement relating tec the
Exportation of Hides and Skins

Geneva, 11 July 1928
N.Z. 1s not a party

Convention for the Campalgn against
Contagicus Diseases of Animals, with
Declaration attached
Geneva, 26 February 1935
N.Z. is not a party

Conventlieon concerning the Transit of Animals,
Meat and Other Products of Animal Origin,
with Annex ,
‘ Geneva, 20 February 1935
N.Z. 1s not a party

Convention concerning the Expcrt and Import of
Animal Products (cther than Mea%, Meat Preparations,
Fresh Animal Procducts, Milk and Milk Products),
with Annex
Geneva, 20 February 1935
N.Z. 1s net a party

Agreements which have not yet enfterec into force

Convention for the Preventicn and Punishment of

Terrcrism 1
Geneva, 16 November 1937

Special Proteccol concerning Statelessness
The Hague, 12 April 1930

Conventicn on the Registration of Inland Navigation
Vessels, Rights in Rem over such Vessels and other
Coghate Questions, with Protocol-Annex

Geneva, 9 December 1930

Convention on Administrative Measures for
Attesting the Right of Inland Navigaticn
Vessels to a Flag, with Protocol-Annex

Geneva, 9 December 1930
Agreement for a Uniform System of Maritime
Buoyage, and Rules annexed thereto

Geneva, 13 May 1936
New Zealand has not %taken any steps To support these treaties.

Note: Only those treaties marked with an asterisk seem to

have achieved a wide measure of suppor?t.

CONFIDENTIAL
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PICHTFENTH SFSSION

OLIXTH COLLIITTEE |

FROVIGIONAL AGTTDA . CONTIDERTIAL
ITED 70

Report of the International
Lav Comnission on 1ts Fifteenth

Beasion

)b .S ‘ O
A/CTI4/163

Report by I'r. 1. Cadieux on
vork of I.L.C.'s Fifteenth Session

' - In accordance with previcusly establislied priorities,
the Conmission devoted most of its tirce at the 15th Uession
to tho law of treoaties. This yoar tho Connission provi-
sionolly adopted the second third of 1ts draft articles on
this subject. 1In occcordance with the Connission's plon of
work, this group of articles denling vith the invalidity and
tormination of troaties, will nov bo referred to governnonts
for observations and nlil then be reconsidered by the
Corzission in the 1light of the observations. The draft
articles dravn up last year, vhich denlt vith the conclusion,
entry into force and registration of treaties, are now bofore
governments for observations. Uhen the 6th Comnittee consi-
dered tho report of the Commission of 1ts work last year,
several contentious treaty questions were raised by Soviet
~ bloc and uncomnitted countries. Theso vere rosisted by
Uestern states on their merits and more particularly, on
tho grounds that it vas premnture to discuss the work of the
Cormiopion in this field until corments fron governnments had
beon recoived and considered by the Commission. Two Trego-
lutions vere introduccd reflecting these points of viow and
o compronise vording eventually rocomcended that the Comnmission
neontinuec the work of codification and progressive developnent

of the lau of treaties, toking into tccount the views expressed
000185
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at the seventeenth Session of the Ceneral Assembly and the
comments which may be submitted by Governments, in order
that the lav of treatlies may be placed upon the widest and
more secure foundations" (Resolution 1765 (XVII) (a)).

str g

In viev of the generally more harmoniocus proceedings
in the Commission this year, 1t 1s not expected that any
attempt will be made to carry over the Commission's dis-
cussions to the 6th Committee at this Session. ©Should this
not be the case hovever, substantive discussion in the
Cormittee on the Commission's work on the law of treaties
should be resisted on the grcundés that such consideration
is premature until the Commission has rececived observations
of governments and submitted its final report. ©GShould a
particular question of treaty lav be ralsed, instructlions
should be sought as to the position to be adopted.
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TIGHTTFITH STSSI0N
SIXTH COVITIIE-

~ PROVISIOUAL AGETDA | CONFIDERTIAL

ITFI 71

I'stended Participation in General
ultilatornl treaties ccncluded under

the anapdees of the Leaprua of lationp

Backerround Docunrents

gan_g ignn 70 s

In its commentary on the £irst secries of draft
articles on the lav of treaties, the International Law
Cornission drev attention to the problen of accession of
new states "to genoral rultilateral treatics concluded in
the past, those participation clauses were linited to '
specific catepories of states". In the 6th Cormittee at
the 17th Sescion, 2 resolution vas intreduced vhich in
sur—ary, outhorized the Secretary Cencral to roceive
inotrunents of aeceptance to such treaties, 4f a mjority
of parties to any given treaty had not cbjocted to 1t being
opened, fron any rermber state of tho United Intions or of a
specialized agency. It also recormendod that the parties
recognizge the logal effect of cuch instrunents of acceptance.
Cartain reservations to this procedure vere expressed in tho
Cormittec, primarily on the grounds that vhat vas involved

“tvas an anendnent of the treaties and that for recacons of

international and constitutiocnal lav, consent to such an act
could not be given informally, tacitly, or by nore fallure
to objcct., Sone representatives thereforc suggested another
procodurc, uscd on & nucber of previous occasions, of drawving
up protocols of anendcent. The Cormittee then decided to
refer the ratter to the Comomission for study and report.

The Cormission concluded fron its study of the
quastion that both procedures, i.e. that set out in the
draft resolution and the protocol of amendment, hod advantages
and disadvantages, und tho Comnission did not feel called
upon to express & prefercnce betveen them fron the point of

L N 2
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viev of domestic law. The Comnispion noted however, thot

in 21 of the 26 treatles concerned, (participation in the
cther 5 vwas linited to states invited to tho conferences
vhich drov up the treaties) the participation clauses

vere so forrulated as to open the treaty to participation by
any oceriber of the Leaguey, and any additional states to tvhich
the Council of the League transmitted a copy of the treaty for
that purpose. As a third alternative, the Conmission accor-
dingly suggested that, in the light of tho arrangements rade
on the occasion of the dissolution of the League and the
assurption by the United Nlations of sore of its functions
and povers in relation to treaties concluded under the
auspices of the Lerague, the Genoral Assecbly could designate
tho Secretary-tenersl to assume the powsrs which under the
participation clauses of the treatles in gquostion were

. forrorly oxercisable by the Council of the League. This

proposal, the Commission felt, neuldtgrovide "a simplified oand

expoditious procedure for achieving the objoct of extending the
participation in general rultilateral treaties concluded under

the ocuspices of the League". The Cormission also suggested

‘that mny of tho treaties in question might no longer hold any

interast for states. It further sugposted that the General
Asserdly should initiate an examination of the treatlies in
question vwith a vien to deternining vhat action night be
necessary to adapt them to contemporary conditions.

The procedurc recommended by the Cormission would
give the CJacretary General the discretionary power fornerly
exercisable by the Lengue Council, of extending an invitation
to participate in these treaties to any state, l.e. vhother
or not it vas a membor of the United Nations. This places

. 4n tho hands of the Secretary-CGeneral tho rosponsibllity of

deternining vhat constitutes a state, a decision that 15
more froquently political than legal., A proferable-forrmla
vhen 1t is desired not to 1limit participation to .embers of
the United Nations or the specialized agencies, is to give
the General Assenbly the povar to invite other stataes to
becore members. , '

Instructions

The delogation should support & resolution incore

- porating tho alternative procedure reconnended by the

Comaisoion. It is desirable that tho procedure 1linit porti-
cipation as is custorary in United Iations conventions, to

-
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states which are mepbers of the United Rations or one

of the specialized agencies. An acceptable variation for
broader participation is those states mentioned above,
together with any non member state to vhich &n invitation
is addresced by the General Assembly.
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Seventeenth Session

//Bging Chapter II of the Report of the Internatiornal LaW.Commission
" covering the work of its TFourteenth Session on the Law of Treatiles,

april 2k

- June- 29, 1962

Chapter 1I

LAW OF TREATIES

I. Introduction

A. SuMMARY OF THE COMMISSION’S PROCEEDINGS?

11. At its first session in 1949, the International Law
Commission placed the “Law of treaties” amongst the
topics listed in paragraphs 15 and 16 of its report for
that year as being suitable for codification and appointed
Mr. J. L. Brierly as Special Rapporteur for the subject.

12. At fts second session in 1950, the Commission
devoted its 49th to 53rd meetings to a preliminary dis-
cussion of Mr. J, L. Brierly’s first report* which like his
other reports envisaged the Commission’s work on the
law of treaties taking the form of a draft convention,
and also had available to it replies of Governments to a
questionnaire addressed to them under article 19, para-
graph 2, of its Statute.® The Commission’s report for
that session contained #7iter alia the following observa-
tion : :

“A majority of the Commission were also in favour
of including in its study agreements to which inter-
national organizations are parties, There was general

agreement that, while the treaty-making power of

certain organizations is clear, the determination of
the other organizations which possess capacity for
making treaties would need further consideration.”
(Paragraphs 161-162 of the report.)

13. At its third session in 1951, the Commission had
before it two reports from Mr. Bfierly,® one a continua-
tion of the Commission’s general work on the law of
treaties and the other a special report on “reservations
to multilateral conventions” called for by the General
Assernhbly at the same time as it had requested an ad-
visory opinion from the International Court of Justice
on the particular problem of reservations to the Geno-
cide Convention.” As to the Commission’s opinions and
recommendations on the special subject of reservations

to multilateral conventions, there is no need to sum--

marize them here, since this is done later in the present
repert in the commentary which follows articles 18, 19
and 20.% At its third session of the Commission, Mr.
Brierly presented a second report on the law of treaties

which was discussed in the course of eight meetings..

The Commission took a further decision at that session
concerning the question of international organizations
already mentioned in its report for 1950. It adopted
“the suggestion put forward the previous year by Mr.
Hudson, and supported by other members of the Com-

8 This summary is based upon paragraphs 8-11 in chapter II
of the Commission’s report to the General Assembly in 1959
(A/4169) ;: Yearbook of the International Law Commission, 1959
(United Nations publication, Sales No.: 59.V.1), vol.. II,
pp. 88-89. i

4 Yearbook of the International Low Commission, 1950
(United Nations publication, Sales No.: 57.V.3), vol. II, p. 223.

5 Ibid., p. 196. , :

8 Yearbook of the International Law Commission, 1951
([Iini;gd Nations publication, Sales No.: 57.V.6), vol. 1I, pp. 1
and 70.

T1.C.J. Reports 1951, p. 15.

8 See para. 23 below.

mission, that it should leave aside, for the moment, the

.. question of the capacity of international organizations

to make treaties, that it should draft the articles with
reference to States only and that it should examine later
whether they could be applied to international organiza-
tions as they stood or whether they required modifica-
tions,”® . _

14. Atits fourth session in 1952, the Commission had
before it a “third report on the law of treaties”,!® pre-
pared by Mr. Brierly, who, however, had meanwhile
resigned his membership of the Commission. In the
ahsence of its author the Commission did not think it
expedient to discuss that report, and it confined itself
to electing Mr. H. Lauterpacht to succeed Mr. Brierly
as Special Rapporteur, '

15? At its fifth session in 1953, the Commission re-
ceived a report from Mr. Lauterpacht containing draft
articles and commentaries on a number of topics in the
law of treaties but, owing to its other commitments,
was unable to take up the report at that session. It there-
fore instructed Mr. Lauterpacht to continue his work
and present a further report. At its sixth session in
1954, the Commission duly received Mr. H. Lauter-
pacht’s second report but was again unable to take up
the subject. Meanwhile Mr. (by then Sir Hersch) Lau-
terpacht had resigned from the Commission on his elec-
tion as judge of the International Court of Justice, and at
its seventh session in 1955 the Commission elected Sir
Gerald Fitzmaurice as Special Rapporteur in his place.

16. At the next five sessions of the Commission,
from 1956 to 1960, Sir Gerald Fitzmaurice presented
five separate and comprehensive reports on the law of
treaties, covering respectively: (a) the framing, con-
clusion and entry into force of treaties,’! (b) the ter-
mination of treaties,’> (¢) essential and substantial
validity of treaties,’® (d) effects of treaties as between.
the parties (operation, execution 'and enforcement)™
and (e) treaties and third States.!® Although taking full
account of the reports of his predecessors, Sir Gerald
Fitzmaurice began preparing his drafts on the law of
treaties de movo and framed them in the form of an
expository code than of a convention. During this pe-
riod the Commission’s time was largely taken up with
its work on the law of the sea and on diplomatic and
consular intercourse and immunities, so that, apart from
a brief discussion of certain general questions of treaty
law at the 368th-370th meetings of its 1956 session, it

9 Yearbook of .the International Lew Commission, 1951
(United Nations publication, Sales No.: 57,V.6), vol. I, p. 136.
10 Yearbook of the [Iuternational Law Commission, 1952
(United Nations publication, Sales No.: 58.V.5), vol. II, p. 50.
11 Yearbook of the International Law Commission, 1956
(United Nations publication, Sales No.: 56.V.3), vol. II, p. 104
12 Yearbook of the International Law Comumission, 1957
(United Nations publication, Sales No.: 57.V.5), vol. 11, p. 16.
13 Yearbook of the International Law Commission, 1958
(United Nations publication, Sales No.: 58.V.1), vol. II, p. 20.
14 Yearbook of the International Law Commission, 1959
(United Nations publication, Sales No.: 59.V.1), vol. II, p. 37.
15 Yearbook of the International Law Commission,
(United Nations publication, Sales No.:60.V.1), vol. I, p. 6

19690 000190



‘ % only able to concentrate upon the law of treaties at

its™eleventh session in 1959. At that session it devoted
some twenty-six meetings!® to a discussion of Sir Ger-
ald Fitzmaurice’s first report on the framing, conclusion
and entry into force of treaties, and provisionally
adopted the texts of fourteen articles, together with
their commentaries. However, the time available was
not sufficient to enable the Commission to complete its
series of draft articles on this part of the law of trea-
ties.17 In its report for 1959 the Commission stated that,
without prejudice to any eventual decision to be taken
by the Commission it had not so far envisaged its work
on the law of treaties as taking the form of one or more
international conventions but rather as “a code of a
general character”. The arguments in favour of a
“code” were stated to be two-fold:

“First, it seems inappropriate that a code on the
law of treaties should itself take the form of a treaty;
or rather, it seems more appropriate that it should
have an independent basis. In the second place, much
of the law relating to treaties is not especially suitable
for framing in conventional form. It consists of
enunciations of principals and abstract rules, most
easily stated in the form of a code; and this also has
the advantage of rendering permissible the inclusion
of a certain amount of declaratory and explanatory
material in the body of the code, in a way that would
not be possible if this had to be confined to a strict
statement of obligation. Such material has consider-
able utility in making clear, on the face of the code
itself, the legal concepts or reasoning on which the
various provisions are based.”*®

Mention was also made of possible difficulties that
might arise if the law of treaties were to be embodied
in a multilateral convention and then some States did
not become parties to it or, having become parties to it,
_subsequently denounced it. On the other hand, it rec-
ognized that these difficulties arise whenever a conven-
-tion is drawn up embodying rules of customary law.
Finally, it underlined that, if it were decided to cast the
code in the form of a multilatéral convention, consider-
able drafting changes, and possibly the omission of
some material, would almost certainly be required.

17. The twelfth session, in 1960, was almost entirely
taken up with consular intercourse and immunities and
ad hoc diplomacy, so that no further progress was made
with the law of treaties during that session. Sir Gerald
Fitzmaurice then had himself to retire from the Com-
mission on his election as judge of the International
Court of Justice, and at the thirteenth session, in 1961,
the Commission elected Sir Humphrey Waldock to suc-
ceed him as Special Rapporteur for the law of treaties.

At the same time the Commission took the following

general decisions as to its work on the law of treaties:

“(i) That its aim would be to prepare draft articles
on the law of treaties intended to serve as the basis
for a convention;

“(il) That the Special Rapporteur should be re-

quested to re-examine the work previously done in
this field by the Commission and its Special Rap-
porteurs;

“(iii) That the Special Rapporteur should begin
with the question of the conclusion of treaties and

16 480th-496th, 500th-504th and 519th-522nd meetings.

17 Chapter II of the Commission’s report for 1959 contains
articles 1-10 and 14-17 of a proposed chapter of a comprehen-
sive code on the law of treaties.

18 Vearbook of the International Law Commission, 1956
(United Nations publication, Sales No.: 56.V.3), vol. II, p. 107.
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then proceed with the remainder of the subject, if
possible covering the whole subject in two years.”1?

By the first of these decisions the Commission changed
the scheme of its work on the law of treaties from a
mere expository statement of the law to the preparation
of draft articles capable of serving as a basis for a mul- .
tilateral convention. In doing so, it had two considera-
tions principally in mind. First, an expository code,
however well formulated, cannot in the nature of things
be so effective as a convention for consolidating the law ;
and the consolidation of the law of treaties is of par-
ticular jmportance at the present time when so many
new States have recently become members of the inter-
national community. Secondly, the codification of the .
law of treaties through a multilateral convention would
give all the new States the opportunity to participate
directly in the formulation of the law if they so wished ;
and their participation in the work of codification ap-
pears to the Commission to be extremely desirable in
order that the law of treaties may be placed upon the
widest and most secure foundations. '

18. At the present session of the Commission the
Special Rapporteur submitted a report (A/CN.4/144
and Add.l) on the conclusion, entry into force and
registration of treaties which was considered by the
Commission at its 636th-672nd meetings. The Com-
mission adopted a provisional draft of articles upon
these topics, which is reproduced in the present chapter
together with commentaries upon the articles. Its plan
is to prepare a draft of a further group of articles at its
next session covering the validity and duration of trea-
ties and a draft of a yet further group of articles at the
subsequent session covering the application and effects

-of treaties. Whether all the drafts should be amalgam-

ated to form a single draft convention or whether the
codification of the law of treaties should be dealt with
in a series of related conventions is a question which can
be left over for decision when all the drafts are com-
plete. Provisionally, and for the purpose of facilitating
the work of drafting, the Commission is adopting the
same method as in the case of the law of the sea—of
preparing a series of ‘self-contained though closely re-
lated group of draft articles.

19. In accordance with articles 16 and 21 of its Stat-
ute, the Commission decided to transmit its draft con-
cerning the conclusion, entry into force and registration
of treaties, through the Secretary-General, to Govern-
ments for their observations. ‘

B. THE sCOPE OF THE PRESENT GROUP OF DRAFT
ARTICLES

20. The present group of draft articles covers the
broad topic of the “conclusion” of treaties. “Entry into
force” has been regarded as naturally associated” with,
if not actually part of, “‘conclusion”, while the subject of
“registration of treaties” has been added as belonging
essentially to the procedure of treaty-making and as
being closely linked in point,of time to entry into force.20
Articles providing for the correction of errors discov-
ered in the texts of treaties after their authentication

‘have been included, as well as articles concerning the

appointment and functions of a depositary. The de-

19 Official Records of the General Assembly, Sixteenth Ses~
sion, Supplement No. 9 (A/4843), para. 39.

20 Article 102 of the Charter requires treaties to be registered
“as soon as possible,” while the regulations adopted by the Gen-
eral Assembly on 14 December 1946 provide that they shall not
be registered until they have entered into force; see article 1,

paragraph 2, of the regulations, Unitcd Nations Treaty Series,
vol. I, p. XX.
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positary State or international organization, plays so
essential a part in the working of the procedural clauses
‘of a multilateral treaty that reference to the functions
of a depositary is almost inevitable in articles codifying
the law concerning the conclusion of treaties. The Com-
mission notes, moreover, that the General Assembly it-
self, in its resolution 1452 B (XIV) of 7 December
1959 concerning reservations to multilateral conven-
tions, emphasized the need for the practice of depositary
Statés and organizations to be taken into account by
the Commission in its work on the law of treaties. The
articles (articles 28 and 29) prepared by the Commis-
sion concerning the functions of a depositary will, how-
ever, be re-examined since the information concerning
the practice of depositary States and organizations
called for in the above-mentioned resolution is not yet
available,

21, The Commission again considered the question
- of including provisions concerning the treaties of inter-
national organizations in the draft articles on the con-
clusion of treaties, The Special Rapporteur had pre-
pared, for submission to the Commission at a later stage
in the session, a final chapter on treaty-making by inter-
national organizations. He suggested that this chapter
should specify the extent to which the articles concern-
ing States apply to international organizations and
formulate the particular rules peculiar to organizations,
The Commission, however, reaffirmed its decisions of
195121 and 1959%2 to defer examination of the treaties
entered into by international organizations until it had

made further progress with its draft on treaties con- -

cluded by States. At the same time the Commission
* recognized that international organizations may possess
a certain capacity to enter into international agreements
and that these agreements fall within the scope of the
law of treaties. Accordingly, while confining the specific
provisions of the present draft to the treaties of States,
the Commission has made it plain in the commentaries
attached to articles 1 and 3 of the present draft articles
that it considers the international agreements to which
organizations are parties to fall within the scope of the
law of treaties.

22. The draft articles have provisionally been ar-
ranged in five sections covering: (i) general provisions,
(ii) the conclusion of treaties by States, (ii1) reserva-
tions, (iv) the entry into force and registration of
treaties and (v) the correction of errors and the func-
tions of depositaries. In preparing the draft articles,
the Commission has sought to codify the modern rules
of international law concerning the conclusion of trea-
ties and the articles formulated by the Commission con-
tained elements of progressive development, as well as
of codification of the law. :

23. The text of draft articles 1 to 29 and the com-
mentaries, as adopted by the Commission on the pro-
posal of the Special Rapporteur, are reproduced below :

II. Draft articles on the law of treaties
Part 1

CONCLUSION, ENTRY INTO FORCE AND REGISTRATION
OF TREATIES . .
SECTION I:GENERAL PROVISIONS
Article 1
Definitions

1, For the purposes of the present articies, the

21 Yearbook of the International Law Commission, 1951
(United Nations publication, Sales No.: 57.V.6), vol. I, p. 136.

22 YVearbook of the International Law Commission, 1959
(I,fini;%d Nations publication, Sales No.: 59.V.1), vol. II, pp. 89
an .
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following expressions shall have the meanings
hereunder assigned to them:

(a) “Treaty” means any international agreement
in written form, whether embodied in a single in-
strumnent or in two or more related instruments and
whatever its particular designation (treaty, con-
vention, protocol, covenant, charter, statute, act,
declaration, concordat, exchange of notes, agreed
minute, memorandum of agreement, modus vivendi
or any other appellation), concluded between two
or more States or other subjects of international
law and governed by international law.

(b) “Treaty in simplified form” means a treaty
concluded by exchange of notes, exchange of let-
ters, agreed minute, memorandum of agreement,
joint declaration or other instrument concluded by
any similar procedure.

(c) “General multilateral treaty” means a multi-
lateral treaty which concerns general norms of in-
ternational law or deals with matters of general
interest to States as a whole.

(d) “Signature”, Ratification”, “Accession”, “Ac-
ceptance” and “Approval” mean in each case the
act so named whereby a State establishes. on the
international plane its consent to be bound by a
treaty, Signature however also means according
to the context an act whereby a State authenticates
the text of a treaty without establishing its con-
sent to be bound.

(e) “Full powers” means a formal instrument

"issued by the competent authority of a State au-

thorizing a given person to represent the State
either for the purpose of carrying out all the acts
necessary for concluding a treaty or for the par-
ticular purpose of negotiating or signing a treaty
or of executing an instrument relating to a treaty.

(f) “Reservation” means a unilateral statement
made by a State, when signing, ratifying, acced-
ing to, accepting or approving a treaty, whereby
it purports to exclude or vary the legal effect
of some provisions of the treaty in its application
to that State, '

(g) “Depositary” means the State or interna-
tional organization entrusted with the functions
of custodian of the text of the treaty and of all
instruments relating to the treaty. o

2. Nothing contained in the present articles
shall affect in any way the characterization or
classification of international agreements under the
internal law of any State.

C ommentary

(1) The definitions, as the introductory words of the
paragraph indicate, are intended only to state the mean-
ings with which the terms in question are used in the
draft articles. d

(2) Treaty. The term “treaty” is used throughout
the draft articles as a generic term covering all forms
of international agreement in writing. Although the
term “treaty” in one sense connotes only the single
formal instrument, there also exist international agree-
ments, such as exchanges of notes, which are not a
single formal instrument nor usually subject to ratifica-
tion, and yet are certainly agreements to which the law
of treaties applies. Similarly, very many single instru-
ments in daily use, such as an “‘agreed minute” or a
“memorandum of understanding,” could not appro-
priately be called formal instruments, but they are un-
doubtedly international agreements subject to the law
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of -aaties. A general convention on the law of treaties
..« cover all such agreements, whether embodied in
osg instrument or in two or more related instruments,
and whether the instrument is “formal” or “informal.”
The question whether, for the purpose of describing all
such instruments and the law relating to them, the ex-
pression “treaties” and “law of treaties” should be em-
ployed, rather than “international agreements” and
“law of international agreements” is a question of ter-
minology rather than of substance. In the opinion of
the Commission; a number of considerations point
strongly in favour of using the term “treaty” for this
purpose.

(3) In the first place, the treaty in simplified form,
far from being at all eéxceptional, is very common. The
number of such agreements, whether embodied in a
single instrument or in two or more related instruments,
is now very large and moreover their use is steadily in-
creasing.?8 :

(4) Secondly the juridical differences, in so far as
they really exist at all, between formal treaties and
treaties in simplified form lie almost exclusively in the
field of form, and in the method of conclusion and entry
into force. The law relating to such matters as validity,
operation and effect, execution and enforcement, inter-
pretation, and termination, applies to all classes of in-
ternational agreements. In relation to these matters,
there are admittedly some important differences of a
juridical character between certain classes or categories
of international agreements.>* But these differences
spring neither from the form, the appellation, nor any
other outward characteristic of the instrument in which
they are embodied: they spring exclusively from the
content of the agreement, whatever its form. It would
therefore be inadmissible to exclude certain forms of
international agfeements from the general scope of a
convention on the law of treaties merely because, in
the field of form pure and simple, and of the method
of conclusion and entry into force, there may be certain
differences between such agreements and formal agree-
ments. At the most, such a situation might make it de-
sirable, in that particular field and in the section of the
convention dealing with it, to institute certain differ-
ences of treatment between different forms of inter-
national agreements,

(5) Thirdly, even in the case of single formal agree-
ments, an extraordinarily rich and varied nomenclature
has developed which serves to confuse the question of
classifying international agreements. Thus, in addition
to “treaty”, “convention” and “protocol”, one not in-
frequently finds titles such as “declaration”, charter”,
“covenant”, “pact”, “act”, “‘statute”, “agreement”, “con-
cordat”, whilst names like “declaration” and “agreement”
and “modus vivend:” may well be found given both to
formal and less formal types of agreements. As to the
latter, their nomenclature is almost illimitable, even if

6«

some names such as “agreement”, “exchange of notes”,

“exchange of letters”, “memorandum of agreement”, or

23 See first report by Sir Hersch Lauterpacht, Yearbook of
#he International Law Commission, 1953 (United Nations pub-
Tication, Sales No.: 59.V.4), vol. II, pp. 101-106.

24 See on this subject the commentaries to Sir Gerald Fitz-
maurice’s second report (Yearbook of the International Law

Commission, 1957 (United Nations publication, Sales No.:

57.V.5), vol. 11, p. 16, paras. 115, 120, 125-128 and 165-168) ;

- his third report (Yearbook of the International Law Commis-
sion, 1958 (United Nations publication, Sales No.: 58.V.1), vol.
11, p. 20, paras. 90-93).
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“agreed minutes”, may be more common than others.?
It is true that some types of. instruments are used more
frequently for some purposes rather than others; it is
also true that some titles are more frequently attached
to some types of transaction rather than to others. But
there is no exclusive or systematic use of nomenclature
for particular types of transaction. .

(6) Fourthly, the use of the term “treaty” as a
generic term embracing all kinds of international agree-

‘ments in written form is accepted by the majority of

jurists.2¢

(7) Even more important, the generic use of the
term “treaty” is supported by two provisions of the
Statute of the International Court of Justice. In Article
36, paragraph 2, amongst the matters in respect of
which States parties to the Statute can accept the com-
pulsory jurisdiction of the Court, there is listed “¢. the
interpretation of a treaty”. But clearly, this cannot be
intended to mean that States cannot accept the com-
pulsory jurisdiction of the Courts for purposes of the
interpretation of international agreements not actually

- called treaties, or embodied in instruments having an-

other designation. Again, in Article 38, paragraph 1,
the Court is directed to apply in reaching its decisions,
“a. international conventions”. But equally, this cannot
be intended to mean that the Court is precluded from
applying other kinds of instruments embodying inter-
national agreements, but not styled “conventions”. On
the contrary, the Court must and does apply them. The
fact that in one of these two provisions dealing with
the whole range of international agreements the term
employed is “treaty” and in. the other the even more
formal term “convention” serves to confirm that the
use of the term “treaty” generically in the present arti-
cles to embrace all international agreements is perfectly
legitimate. Moreover, the only real alternative would
be to use for the generic term the phrase “international
agreement”, which would not only make the drafting
more cumbrous but would sound strangely today, when
the “law of treaties” js the term almost universally em-
ployed to describe this branch of international law.

(8) The term “treaty”, as used in the draft article
covers only international agreements made between
“two or more States or other subjects of international
law”, The phrase “other subjects of international law”
is designed to provide for treaties concluded by: (a)
international organizations, (b) the Holy See which
enters into treaties on the same basis as States, and (¢)
other international entities, such as insurgents which
may in some circumstances enter into treaties. The
phrase is not intended to include individuals or corpora-
tions created under national law, for they do not possess
capacity to enter into treaties nor to enter into agree-
ments governed by public international law.2?

25 In his article “The Names and Scope of Treaties” (Amer-

ican Journal of International Law, 51 (1957), No. 3, p. 574),
Mr. Denis P. Myers considers tio less than thirty-eight different
appellations ; see also the list given in Sir Hersch  Lauterpacht’s
first report (Yearbook 1953, vol. I1, p. 101), paragraph 1 of the
commentary to his article 2. Article 1 of the General Assembly
regulation concerning registration speaks of “every treaty or
international agreement whatever its form and descriptive
name.”

26 Lord McNair, Law of Treaties (1961) p. 22; Rousseau,
Principes généraux du droit international public, p. 132 et seq.
See also the opinion of Louis Renault as long ago as 1869:
“, . every agreement arrived at between . ., . . States, in
whatever way it is recorded (treaty, convention, protocol, mu-
tual declaration, exchange of unilateral declaration).” (transla-
tion) Introduction & Vétude du droit international, pp. 33-34.

27 As to this point and the general question of the capacity
of subjects of international law to enter into treaties; see further
the commentary to article 3.

000193



(9) The phrase “governed by international law”
..ves to distinguish between international agreements
regulated by public international law and those which,
‘although concluded between two States, are regulated
by the national law of one of the parties (or by some
other national law system chosen by the parties).

(10) The use of the term “treaty” in the draft arti-

cles is confined to international agreements expressed:

in writing. This is not to deny the legal force of oral
agreements under iriternational law or that some of the
principles contained in later parts of the Commission’s
draft articles on the law of treaties may not have rele-
vance in regatd to oral agreements, But the term
“treaty” is commonly used as denoting an agreement in
written form, and in any case the Commission con-

siders that, in the interests of clarity and simplicity, its -

draft articles on the law of treaties must be confined to
agreements in written form. On the other hand, although
“the classical form of treaty was a single formal instru-
ment, in modern practice international agreements are
frequently concluded not only by less formal instru-
ments but also by means of two or more related instru-
ments. The obvious examples are exchanges of notes
and exchanges of letters. Another is the case of agree-
ments concluded by means of “declarations” made sepa-
rately but related to each other either directly or through
a connecting instrument. The definition, by the phrase
“whether embodied in a single instrument or two or
more related instruments”, brings these forms of inter-
national agreement within the term “treaty” as well as
all those embodied in a single instrument.

“(11) “Treaty in simplified form”. As already indi-
cated in paragraph 4 of the present commentary, the law
of treaties for the most part applies in the same manner
to formal treaties and treaties in simplified form but in
the sphere of conclusion and entry into force some dif-
ferences may be found to exist. In point of fact, formal
and informal treaties are so often employed for pre-
cisely the same kind of transaction that the number of
cases where it can be said with truth that different princi-
ples apply to formal and informal treaties are extremely
few. Nevertheless, in one or two instances a distinction
needs to be drawn between treaties in simplified form
and other treaties (€.g., articles 4 and 10). The distinc-
tion is not altogether easy to express owing to the great
variety in the use of treaty forms and the somewhat in-

discriminate nomenclature of treaties.In general, treaties’

in simplified form identify themselves by the absence of
one.or more of the characteristics of the formal treaty.
But it would be difficult to base the distinction infallibly
upon the absence or presence of any one of these charac-
teristics. Ratification, for example, though not usually
required for treaties in simplified form is by no means
unknown. Nevertheless, the treaty forms falling under
the rubric “treaties in simplified form” do in most cases
identify themselves by their simplified procedure. The
Commission has, therefore, defined this form of treaty

by reference to its simplified procedure and by mention-

ing typical examples.

(12) General multilateral treaty. Multiplication of
the number of States participating in the drawing up of
a treaty may raise problems in regard to the procedure
for the adoption, signing and authentication of the treaty
and in regard to the admission of additional parties, the
acceptance of reservations, entry into force and other
matters. The problem is also posed whether different
rules may, perhaps, apply to treaties drawn up by a
limited number of States and those drawn up by a large
number or between those to which only a limited group
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of States may become Partics and those to which all or
a very large number of States may become parties. The
Commission, having given close attention to these prob-
lems, found that for most purposcs-the rclevant distine-
tion is between treaties drawn up at a conference con-
vened by the States themselves and those drawn up in
an international organization or at a conference con-
vened by an international organization. But in one or
two cases the Commission found it neecssary to have re-
gard also to other criteria. One of these cases was the
procedure for admitting additional States to participa-
tion in a multilateral treaty. Here, the Commission found

‘that the relevant distinction is between “general multi-

jateral treaties” and other multilateral treaties. Accord-
ingly, it became necessary to define a“‘general multilateral
treaty” and the Commission took as the basis of its defini-
tion the general character of the treaty from the point of
view of the provisions of the treaty being a matter of
general concern to the international community as a
whole.

(13) Reservation. The need for this definition arises
from the fact that States, when signing, ratifying,
acceding to, accepting or approving a treaty, not infre-
quently make declarations as to their understanding of
some matter or as to their interpretation of a particular
provision. Such a declaration may be a mere clarification
of the State’s position or it may amount to a reservation,
according as it does or does not vary or exclude the
application of the terms of the treaty as adopted.

(14) The remaining definitions do not require com-
ment, as they are sufficiently explained in the relevant
articles and commentaries.

(15) Paragraph 2 is designed to safeguard the posi-
tion of States in regard to their internal law and usages,
and more especially in connexion with the ratification of
treaties. In many countries, the constitution requires that
international agreements in a form considered under the
internal law or usage of the State to be a “treaty” must
be endorsed by the legislature or have their ratification
authorized by it—perhaps by a specific majority, whereas

- other forms of international agreement are not subject

to this requirement. Accordingly, it is quite essential that
the definition given to the term “treaty’ in the present
articles should do nothing to disturb or affect in any way
the existing domestic rules or usages which govern the
classification of international agreements under national
law.

Article 2
Scope of the present articles

1. Except to the extent that the particular con-

‘text may otherwise require, the present articles

shall apply to every treaty as defined in article 1,
paragraph 1 (a). 4 ,

2. The fact that the present articles do not
apply to international agreements not in written
form shall not be understood as affecting the legal
force that such agreements possess under interna-

- tional law.

Commentary

(1) Paragraph 1 of this article has to be read in con-
junction’ with the definition of treaty in article 1, from
which it appears that the draft articles apply to every
international agreement in written form concluded be-
tween two or more subjects of international law and
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tween their State and the State to which they are
credited.

{b) The same rule applies in the case of the
Heads of a permanent mission to an international
organization in regard to treaties drawn up under
the auspices of the organization in question or be-

tween their State and the organization' to which

‘they are accredited.

_ 3, Any other representative of a State shall be

required to furnish evidence, in the form of writ-
ten credentials, of his authority to negotiate,
draw up and authenticate a treaty on behalf of his
‘State.

4, (a) Subject to the provisions of paragraph 1
above, a representative of a State shall be required
to furnish evidence of his authority to sign (wheth-
er in full or ad referendum) a treaty on behalf of
his State by producing an instrument of full
powers.

(b) However, in the case of treaties in simplified
form, it shall not be necessary for a representative
to produce an instrument of full powers, unless
called for by the other negotiating State.

5. In the event of an instrument of ratification,

" accession, approval or acceptance being signed by

a representative of the State other than the Head

of State, Head of Government or Foreign Minister,

that representative shall be required to furnish evi-
dence of his authority.

6. (a) The instrument of full powers, where
required, may either be one restricted to the per-
formarice of the particular act in question or a
grant of full powers which covers the performance
of that act.

(b) In case of delay in the transmission of the
instrument of full powers, a letter or telegram evi-
dencing the grant of full powers sent by the com-
petent authority of the State concerned or by the
head of its diplomatic mission in the country
where the treaty is negotiated shall be provision-
ally accepted, subject to the production in due
course of an instrument of full powers, executed in
proper form,

(¢) The same rule applies to a letter or telegram
sent by the Head of a permanent mission to an in-
ternational organization with reference to a treaty
of the kind mentioned in paragraph 2 (b) above.

Commentary

(1) Authority to represent the State in doing any of
the acts by which treaties are negotiated and concluded
is a matter to be decided by each State in accordance
with its own internal laws and usages. However, other
States have a legitimate. interest in the matter to the ex-
tent of being entitled to reassure themselves that a repre-
sentative with whom they are dealing has authority from
his State to carry out the transaction in question. In some
cases, the very position of the representative in the State
gives this assurance; where this is not so, there is
normally a right to call for evidence of authority of the
person coucerned to act in the particular transaction on
behalf of his State. The present article seeks to specify
the cases when, according to modern practice, no evi-
dence of authority is required and those when a repre-

sentative either must produce evidence of his authority -

or is liable to do so if called upon. -

Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur 'accés a I'information

(2) Heads of State, Heads of Government and For-
eign Ministers are considered in virtue of their offices
and functions to possess an ‘authority to act for their
States in negotiating, drawing up, authenticating or sign-
ing a treaty. In the case of Foreign Ministers this was
expressly recognized by the Permanent Court of Inter-
national Justice in the Eastern Greenland Case®® in con-
nexion with the “Ihlen Declaration.” Accordingl!, para-
graph 1 lays down that no evidence is required of the
authority of these officers of State for the purposes men-
tioned.

(3) Similarly, in accordance with accepted practice,
paragraph 2 provides that the Head of a diplomatic mis-
sion is to be considered to have authority to negotiate,
draw up and authenticate a treaty between his State and
the State to which he is accredited. Thus, article 3 (¢)
of the Vienna Convention on Diplomatic Privileges and
Immunities provides that “the functions of a diplomatic
mission consist, inter alia, in . . . negotiating with the
Government of the receiving State’”. However, the as-
sumption does not extend in the case of the Head of a
diplomatic mission to signing a treaty with binding effect ;
in carrying out that act he is governed by the rule in
paragraph 4 of the present article. The practice of estab-
lishing permanent missions at the headquarters-of certain
international organizations to represent the State and to
invest the permanent representatives with powers simi-
lar to those of the Head of a diplomatic mission is now
extremely common, The Commission therefore considers
that the rule in paragraph 3 should also apply to such
permanent representatives to international organizations.,

(4) Paragraph 3 lays down the general rule that
representatives other than those already mentioned are
under an obligation to produce evidence, in the form of
written credentials, of their authority to negotiate, draw
up and authenticate a treaty, even if this requirement
may sometimes be overlooked or waived.

~ (5) As already indicated in regard to the Head of a
diplomatic mission, authority to negotiate, draw up and
authenticate is distinct from authority to sign. While au-
thority to sign, if possessed by the representative at the
stage of negotiation, may reasonably be held to imply
authority to negotiate, the reverse is not true; and in the
case of treaties not in simplified form a further authority
specifically empowering him to sign is necessary before
signature can be affixed. The practice of Governments in
regard to treaties of which the Secretary-General of the
United Nations is depositary indicates that no distinction
is made for this purpose between signature and signature
ad referendum, and the rule has accordingly been so
stated in paragraph 4 (@) of the article.

(6) In the case of treaties in simplified form, the
production of an instrument of full powers is not usually
insisted upon in practice. As it is possible to imagine cir-
cumstances in which the other State might wish to-assure
itself of a representativels power to sign an exchange of
notes or other treaty in simplified form, the Commission
has proposed a rule in paragraph 4 (b) which dispenses
with the production of full powers, “unless called for by
the other negotiating State”.

(7) Instruments of ratification, accession, acceptance
and approval are normally signed by Heads of State,
though in modern practice this is sometimes done by
Heads of Government or by Foreign Ministers. In these
cases, evidence of authority to sign the instrument is not
required. However, in rare cases—usually because of
special urgency to deposit the instrument—the Head of

30 P.C.1J., Series A/B,53, p. 71
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governed by international law : The words “except to th,e;
ex' -t that a particular context may otherwise require

pr. .ce the statement as to the scope of the present
articles simply as a recognition of the fact that some of

- their provisions are, either by their express terms or by

their inherent nature, only applicable to certain kinds of
treaties.

(2) As already stated in paragraph 10 of the com- -

mentary to article 1, the restriction of the draft articles
to agreements in written form does not mean that the
Commission considers oral international agreements to
be without legal force. Accordingly, in order to remove
any possibility of misunderstanding, paragraph 2 of the
present article, without entering further into the matter,
expressly preserves such legal force as oral agreements
possess under international law.

~ Article 3
Capacity to conclude treaties

1. Capacity to conclude treaties under interna-
tional law is possessed by States and by other sub-
jects of international law.

2. In afederal State, the capacity of the member
states of a federal union to conclude treaties de-
pends on the federal constitution.

3. In the case of international organizations,
capacity to conclude treaties depends on the con-
stitution of the organization concerned.

Commentary

© (1) Some members of the Commission were doubtful
about the need for an article on capacity in international
law to conclude treaties. They pointed out that capacity
to enter into diplomatic relations had not been dealt with
in the Vienna Convention and suggested that, if it were
to be dealt with in the law of treaties, the Commission
might find itself codifying the whole law concerning the
“subjects” of international law. Other members felt that
the question of capacity is more prominent in the law of
treaties than in the law of diplomatic intercourse and
immunities and that the draft articles should contain at
least some general provisions concerning capacity to
conclude treaties. The Commission, while holding that it
would not be appropriate to enter into all the detailed
problems of capacity which may arise, decided to include
the present article setting out three broad provisions con-
cerning capacity to conclude treaties.

(2) Paragraph 1 lays down the general principle that
treaty-making capacity is possessed by States and by
other subjects of international law. The term.“State” is
used here with the same meaning as in the Charter of
the United Nations, the Statute of the Court, the Geneva
Convention on the Law of the Sea and-the Vienna Con-
vention on Diplomatic Intercourse and Immunities; i.e.,

(it means a State for the purposes of international law.

The phrase “other subjects of international law” is pri-
marily intended to cover international organizations, to
remove any doubt about the Holy See and to leave room

for more special cases such as an insurgent community

to which a measure of recognition has been accorded.

(3) Paragraph 228 deals with the case of federal
States whose constitutions, in some instances, allow to

their member states a measure of treaty-making capac-

28 For the reasons given by him in the summary records of
the 658th and 666th mectings, Mr. Briggs does not accept the
provisions of paragraph 2 of article 3.
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ity. It does not cover treaties made between two units of
the federation. Agreements between two member states
or a federal State have a certain similarity to interna-
tional treaties and in some instances certain principles of
treaty law have been applied to them by analogy. How-
ever, those agreements operate within the legal régime
of the constitution of the federal State, and to bring
them expressly within the terms of the present articles
would be to risk a conflict between international and

domestic law. Paragraph 2, therefore, is concerned only.
. 'with treaties made by the federal Government itself, or

by a unit of the federation with an outside State. More

frequently, the treaty-making capacity is vested exclu-
sively in the federal Government, but there is no rule of
international law which precludes the component states
from being invested with the power to conclude treaties
with third states. A question may arise in some cases as
to whether the component state concludes the treaty as
an organ of the federal State or in its own right. But on
this point also the solution has to be sought in the provi-
sions of the federal constitution,

(4) Paragraph 3states that the treaty- making capacity
of an international organization depends on its constitu-
tion. The term “constitution” has been chosen deliber-
ately in preference to “constituent instrument.” For the
treaty-making capacity of an international organization

does not depend exclusively on the terms of the constitu--

ent instrument of the organization but also on the deci-
sions and rules of its competent organs. Comparatively
few constituent treaties of international organizations
contain provisions concerning the conclusion of treaties
by the organization ; nevertheless, the great majority of
organizations have considered themselves competent to
enter into treaties for the purpose of furthering the aims
of the organization. Even when, as in the case of the
Charter, the constituent treaty has contained express pro-
visions concerning the making of certain treaties, they
have not been considered to exhaust the treaty-making
ipowers of the organization. In this connexion, it is only
necessary to recall the dictum of the International Court
in its opinion on Reparation for Injuries Suffered in the
Service of he United Nations2® “Under international
law, the organization must be deemed to have those pow-
ers which, though not expressly provided for in the
Charter, are conferred upon it by necessary implication
as being essential to the performance of its duties.” Ac-
cordingly, important although the provisions of the con-

stituent treaty of an organization may be in determining

the proper limits of its treaty-making activity, it is the
constitution as a whole—the consituent treaty together
with the rules in force in the organization—that deter-
mine the capacity of an international organization to
conclude treaties.

SectioN IT: CONCLUSION OF TREATIES BY STATES
Articgle 4

Autho.rity to negotiate, draw up, authenticate, sign,
ratify, accede to, approve or accept a treaty

1. Heads of State, Heads of Government and
Foreign Ministers are not required to furnish any
evidence of their authority to negotiate, draw up,
authenticate or sign a treaty on-behalf of their
State,

2. (a) Heads of a diplomatic mission are not
required to furnish evidence of their authority to
negotiate, draw up and authenticate a treaty be-

29 [.CJ. Reports 1949, p. 182.
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& missiun ur a permanent representative to an organiza-
tiogamay be instructed to sign and deposit such an in-
stri@lent ; in these cases, according to the practice of the
Secretary-General, full powers are demanded and pro-
duced. Tt is these cases for which paragraph 5 seeks to
provide,

(8) Paragraph 6 deals with the form of full powers
and ' with cases where less formal evidence may provi-
sionally be accepted in lieu of full powers. Normally, full
powers are issued ad hoc for the exccution of the par-
ticular act in question, but there does not appear to be
any reason why full powers should not be couched in a

" wider form provided that they leave no doubt as to the
scope of the powers which they confer. Some countties,
it is understood, may adopt the practice of issuing to
certain Ministers, as part of their normal commissions,
wide full powers which, without mentioning any par-
ticular treaty, confer on the Minister authority to sign
treaties or categories of treaties on behalf of the State.
In addition, some permanent representatives at the
headquarters of international organizations, that are the
depositaries of multilateral treaties, are clothed by their
States with such wide full powers, either included in

their credentials or contained in a separate instrument. .

The Commission will be glad eventually to have informa-
tion from Governments as to their practice in regard to
these forms of full powers. In the meanwhile, it seems
justifiable tentatively to insert in paragraph 6 (a) a pro-
vision allowing full powers framed to cover all treaties

or specific categories of treaty. ' :

(9) Paragraphs 6 (b) and (c) recognize a practice
of comparatively recent development which is of consid-
erable utility and should serve to render initialling and
signature ad referendum unnecessary save in exceptional
circumstances. A letter or telegram is, in case of urgency,
accepted as provisional evidence of authority, subject to
the production in due course of full powers executed in
proper form.

‘ Article 5

Negotiation and drawing up of a treaty

A treaty is drawn up by a process of negotiation
which may take place either through the diplo-
matic or some other agreed channel, or at meet-
ings of representatives or at an international con-

ference. In the case of treaties negotiated under

the auspices of an international organization, the
treaty may be drawn up either at an international
conference or in some organ of the organization
itself, '

Commentary

The Commission, although it recognized the contents
of this article to be more descriptive than normative, de-
cided to include it, since the process of drawing up the
text is an essential preliminary to the legal act of the
adoption of the text dealt with in the next article.
Article §, in short, provides a logical connecting link be-
tween article 4 and article 6.

Article 6

Adoption of the text of a treaty

The adoption of the text of a treaty takes place:

(a) In the case of a treaty drawn up at an inter-
national conference convened by the States con-
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cerned or by an international organization, by the
vote of two-thirds of the States participating in the
conference, unless by the sgame majority they shall
decide to adopt another voting rule;

(b) In the case of a treaty drawn up within an
organization, by the voting rule applicable in the
competent organ of the organization in question;

(c) In other cases, by the mutual agreement of
the States participating in the negotiations,

Commeniary

(1)" This article deals with the voting rule by which
the text of the treaty is “adopted”, i.e. the voting rule
by which the form and content of the proposed treaty is
settled. At this stage, the negotiating States are concerned
only with drawing up the.text of the treaty as a docu-
ment setting out the provisions of the proposed treaty;
and their votes, even when cast at the end of the negoti-
ations in favour of adopting the text as a whole, relate
solely to this process, A vote cast at thig stage, therefore,
is not in any sense an expression of the State’s agree-
ment to be bound by the provisions of the text, which
can only become binding upon it by a- further expression
of its consent (signature, ratification, accession or ac-

- ceptance).

(2) In former times the adoption of the text of a
treaty almost always took place by the agreement of all
the States participating in the negotiations and unanimity
could be said to be the general rule. The growth of the
practice of drawing up treaties in large international con-
ferences or within international organizations has, how-
ever, led to so normal a use of the procedure of majority
vote that, in the opinion of the Commission, it would be
unrealistic to lay down unanimity as the general rule for
the adoption of the texts of treaties drawn up at confer-
ences or within organizations. Unanimity remains the
general rule for bilateral treaties and for treaties drawn
up between very few States, But for other multilateral
treaties a different rule must be specified, although, of
course, it will always be open to the States concerned to
apply the rule of unanimity in a particular case, if they
should so decide.

(3) Sub-paragraph (¢) of the present article deals
with the case of treaties drawn up at international con-
ferences and -the main questions for the Commission
were: (i) whether a distinction should be drawn between
conferences convened by an international organization,
and (ii) the principles upon which the voting rule should
be determined.

(4) As to the first question, when the General As-
sembly convenes a conference, the practice of the Secre-
tariat of the United Nations is, after consultation with
the groups and interests mainly concerned, to prepare
provisional or draft rules of procedure for the confer-
ence, including a suggested’ voting rule, for adoption by
the conference itself.3! But it is left to the conference to
decide whether to adopt the suggested rule or replace it

by another. The Commission therefore concluded that

both in the case of a conference convened by the States
themselves and of one convened by an: organization
the voting rule for adopting the text is a matter for the
States at the conference. :

(5) As to the second question, the rule proposed in

31 Cf. General Assembly resolution 479(V) 6f 12 December
1950, “Rules for the calling of non-governmental con ferences by
the Economic and Sacial Council”,
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sub-paragraph (a) is that a two-thirds majority  should
“e necessary for the adoption of a text at any interna-
onal conference, unless the States at the conference
should by the same majority decide to apply a different
voting rule. While the States at the conference must re-
tain the ultimate power to decide the voting rule by which
they will adopt the text of the treaty, it appears to the
Commission to be extremely desirable to fix in the pres-
"ent articles the procedure by which a conference is to
arrive at its decision concerning that voting rule. Other-
wise there is some risk of the work of the conference
being delayed by long procedural debates concerning the
preliminary voting rule hy which it is to decide upon its
substantive voting rule for adopting the text of the treaty.
Some members of the Commission considered that the
procedural vote should be taken by simple majority.
Others felt that such a rule might not afford sufficient
protection to minority groups at the conference, for the
other States would be able in every case to decide by a
simple majority to adopt the text of the treaty by the
vote of a simple majority and in that way override the
views of what might be quite a substantial minority
group of States at the conference. The rule in sub-
paragraph (a) takes account of the interests of minori-
ties to the extent of requiring at least two-thirds of the
States to be in favour of proceeding by simple majorities
before recourse can be had to simple majority votes for
adopting the text of a treaty. It leaves the ultimate deci-
sion in the hands of the conference but at the same time
establishes a basis upon .which the procedural questions
can be speedily and fairly resolved. The Commission felt
- all the more justified in proposing this rule, seeing that
‘the use of a two-thirds majority for adopting the texts
of multilateral treaties is now so frequent.

(6) Sub-paragraph (b) deals with the case of treaties,
like the Genocide Convention or the Convention on the
Political Rights of Women, which are drawn up actually
within an international organization. Here, the voting
rule for adopting the text of the treaty must clearly be
the voting rule applicable in the particular organ in which
the treaty is adopted.

(7) There remain bilateral treaties and a residue of

multilateral treaties concluded between a small group of |

States otherwise than at an international conference. For
all these treaties unanimity remains the rule,

Article 7
Authentication of the text

1. Unless another procedure has been prescribed
in the text or otherwise agreed upon by States
participating in the adoption of the text of the
treaty, authentication of the text may take place
in any of the following ways:

(a) Initialling of the text by the representatives
of the States concerned;

(b) Incorporation of the text in the final act of
the Conference in which it was adopted;

(¢) Incorporation of the text in a resolution of
an international organization .in which it was
adopted or in any other form employed in the or-
ganization concerned.

2. In addition, signature of the text, whether a
full signature or signature ad referendum, shall
automatically constitute an authentication of the
text of a proposed treaty, if the text has not been
previously authenticated in another form under
the provisions of paragraph 1 above.
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3. On authentication in accordance with the

_foregoing provisions of the present article, the

text shall become the definitive text of the treaty.

Commentary

(1) Authentication of the text of a treaty is necessary
in order that the negotiating States, hefore they are
called upon to decide whether they will become parties to .
the treaty, may know finally and definitively what'is the
content of the treaty to which they will be subscribing.
There must come a point, therefore, at which the draft
which the parties have agreed upon is established as being
the text of the proposed treaty. Whether the States con-
cerned will eventually hecome bound by this treaty is of
course another matter, and remains quite open. But they
must have, as the basis for their decision on this question
a final text not susceptible of alteration. Authentication
is the process by which this final text is established, and
it consists in some act or procedure which certifies the
text as the correct and authentic text.

(2) Previous drafts on the law of treaties have not
recognized authentication as a distinct part of the treaty-
making process. The reason appears to be that until com-
paratively recently signature was the normal method of
authenticating a text, and that signature always has an-
other and more important function. For it is also either
a first step towards ratification, acceptance or apptroval
of the treaty, or an expression of the States consent to
be bound by it. The authenticating function of signature
is consequently masked by being merged in its other
function.’? In recent years, however, other methods of
authenticating texts of treaties on behalf of all or most
of the negotiating-parties bave been devised. Examples
are the incorporation of unsigned texts of projected trea-
ties in final acts of diplomatic conferences, the procedure
of the International Labour Organisation under which
the signatures of the President of the International La-
bour Conference and of the Director-General of the In-
ternational Labour, Office authenticate the texts of labour
conventions, and treaties whose texts are authenticated
by being incorporated in a resolution of an international
organization. It is these developments in treaty-making
practice which render it desirable to deal separately in
the draft articles with authentication as a distinct pro-
cedural step in the conclusion of a treaty. '

(3) Paragraph 1 of the article sets out the methods
of authentication other than signature, and paragraph 2
covers signature as an act of authentication. Signature
has been dealt with separately because it only operates
as an authenticating act, if the treaty has not already
been authenticated in one of the ways mentioned in para-
graph 1.

(4) Paragraph 3 states the legal effect of authenti-
cation as an act which renders the text definitive. This
means that, after.authentication, any change in the word-
ing of the text would have to be brought out by an agreed
correction of the authenticated text (see articles 26 and

27).
Article 8

Participation in a treaty

1. In the case of a general multilateral treaty,
every State may become a party to the treaty un-

32 Sec Yearbook of the International Law Commission, 1950
éUnitcd Nations publication, Sales No.: 57.V.3), vol. 1I, pp.
33-234.
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le.i-t is: othérwisezlprovided by the terms of the
treaty itself or by the established rules of an in-
ternational organization.

2. In all other cases, every State may become a
party to the treaty: _

(a) Which took part in the adoption of its text,
or’

(b) To which the treaty is expressly made open
by its terms, or :

(c) Which although it did not participate in the
adoption of the text was invited to attend the con-
ference at which the treaty was drawn up, unless
the treaty otherwise provides,

Article 9

The opening of a treaty to the .
participation of additional States

1. A multilateral treaty may be opened to the
participation of States other than those to which
it was originally open:

(a) In the case of a treaty drawn up at an inter-
" national conference convened by the States con-
cerned, by the subsequent consent of two-thirds
of the States which drew up the treaty, provided
that, if the treaty is already in force and . .. years
have elapsed since the date of its adoption, the
consent only of two-thirds of the parties to the
treaty shall be necessary;

(b) In the case of a treaty drawn up either in an
international organization or at an international
conference convened by an international organiza-
tion, by a decision of the competent organ of the
organization in question, adopted in accordance
with the applicable voting rule of such organ.

2, Participation in a treaty concluded between
a small group of States may be opened to States
other than those mentioned in article 8 by the sub-
sequent agreement of all the States which adopted
the treaty, provided that, if the treaty is already in
force and . . . years have elapsed since the date
of its adoption, the agreement only of the parties
to the treaties shall be necessary.

3. (a) When the depositary of a treaty receives
a formal request from a State desiring to be ad-
mitted to. participation in the treaty under the
provisions of paragraphs 1 and 2 above, the de-
positary: '

(i) In a case falling under paragraph 1 (a) and
paragraph 2, shall communicate the request to the
States whose consent to such participation is speci-
fied in paragraph 1 (a) as being material;

(ii) In a case falling under paragraph 1 (b),
shall bring the request, as soon as possible, before
the competent organ of the organization in ques-
tion.

(b) The consent of a State to which a request
has been communicated under paragraph 3 (a) (i)
above shall be presumed after the expiry of twelve
months from the date of the communication, if it
has not notified the depositary of its objection to
the request.

4. When a State is admitted to participation in
'a treaty under the provisions of the present article
notwithstanding the objection of one or more
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States, an objecting State may, if it thinks fit, noti-
fy the State in question that the treaty shall not
come into force between the two States,

Commentary

(1) Articles 8 and 9 define the States to which it is
open to hecome a party to a treaty. Article 8% covers
what may be termed original participation in a treaty;
that is, it defines the States who may become a party as
from the date of the adoption of the text of the treaty.
Article 9 lays down the conditions under which partici-
pation in treaties may be extended to additional States
by decisions subsequent to the adoption of the text.

(2) The Commission gave particular attention to the
problem of participation in general multilateral treaties
which it considered to be of special importance in this
connexion. It was unanimous in thinking that these trea-
ties because of their special character should, in principle,
be open to participation on as wide a basis as possible.
Some members of the Commission considered that as
these treaties are intended to be universal in their applica-
tion they should be open to participation by every State.
They took the view that it is for the general good that
all States should become parties to such treaties, and that
in a world community of States, no State should be ex-
cluded from participation in treaties of this character.
They did not think that the principle of the freedom of
States to determine for themselves the extent to which
they are prepared to enter into treaty relations with other
States was any obstacle to the Commission formulating a
rule under which general multilateral treaties would be
open to participation by every State. For it not infre-
quently happens already that States find themselves par-
ties to the same treaties and members of the same inter-
national organization as States with which they have no
diplomatic relations or do not even recognize.

(3) Other members of the Commission did not feel
justified in setting aside, even in the case of general multi-
lateral treaties, so fundamental a principle of treaty law

as the freedom of the contracting States to determine, .

by the clauses of the treaty itself, the States which may
become a party to it. On the other hand, it was considered
by many members that the special character of general
multilateral treaties justifies, in those cases where the
treaty does not specify the categories of States to which
it is to be open, a presumption that every State may
become a party to it. They recognized that the general
multilateral treaties of recent years, such as the Geneva
Conventions on the Law of the Sea and the Vienna Con-
vention on Diplomatic Relations had not been made open
to all States but to specified, if very wide, categories of
States. Nevertheless, they considered that on grounds of
principle and as a measure of progressive development
of international law, the Commission should propose to
Governments the rule which appears in paragraph 1 of
article 8. These members also expressed the view that the
problem of participation in general multilateral treaties
should be kept entirely distinct from the problem of rec-
ognition of States.

(4) Another group of members, while fully sharing
the view that general multilateral treaties should, in prin-
ciple, be open to all States, did not think that the Com-
mission would be justified in including such a presump-
tion as to the intention of the contracting States, having
regard to the clear indication of a contrary intention on

33 For the reasons given by him in the summary records of the
648th (paras. 10-22) and 667th meetings, Mr. Briggs does not
accept the provisions of article 8.
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fhe part of States in recent practice, and especially in
United Nations practice. For it had become common form

general multilateral treaties drawn up under the aus-
pices of the United Nations and the specialized agencies,
as well as in 2 number of other treaties, to insert a clause
opening them to all metbers of the United Nations and
the specialized agencies, to all parties to the Statute of
the International Court of Justice and to any other State

*invited by the General Assembly. This formula, they con-

sidered, opens the treaty to an exceedingly wide list of
States and, in effect, only excludes controversial cases.
These members did not think that the Commission’s pro-
posals ought to go beyond this practice which hinges upon

-the decision in doubtful cases being taken by the General

Assembly or by the competent organ of some other or-
ganization of world-wide membership, Accordingly, they
advocated confining article 8 to the provisions set out in

paragraph 2 and leaving the case of general multilateral -

treaties to be covered by paragraph 1 of article 9. The

effect of the latter paragraph in regard to the large body

of treaties concluded under the auspices of international
organizations is to put the decision in the hands of the
competent organ of the organization concerned, as under
existing practice, and in other cases to make it subject to
a two-thirds vote of the States concerned. These mem-
bers considered that a rule putting the decision in doubt-
ful cases in the hands of the General Assembly, or of the
competent organ of some other organization or of a
two-thirds majority of the interested State was also ex-
tremely desirable from the point of view of the deposi-
tary. Otherwise the Secretary-General or any other de-

. positary would have to choose between accepting every

signature, accession, etc:. from any group claiming to be
a State or to make delicate and perhaps controversial
political appreciations more appropriate to the General

Assembly or some other political organ.

(5) The view that, where a general multilateral treaty
is silent concerning the States to which it is open every
State must be presumed to have a right to become a party

to the treaty, prevailed in the Commission, and the rule

is so stated in article 8, paragraph 1.

(6) There still remains, however, the problem of gen- -

eral multilateral treaties which specify the categories of
States to which they are open and thereby exclude the
principle in article 8, paragraph 1. These treaties the
Commission has sought to cover in article 9, paragraph 1,
which provides for them to be made open to additional
States, either by a two-thirds majority of the States
which drew up the treaty, or by the decision of the com-
petent organ of an international -organization. The for-
mula “by a two-thirds majority of the States which drew
up the treaty” is, of course, based on the fact that, as
mentioned in the commentary on article 6, the adoption
of a treaty in modern practice takes place in the great
majority of cases by a two-thirds majority. In other
words, the proposal is that the treaty should be made
open to additional States by the same majority as will
normally have beén applied in adopting the participation
clause of the treaty. But, where the treaty has been
drawn up either within an organization or at a confer-
ence convened by an organization, the proposal is that
the decision should rest with its competent organ. The
Commission considered that these provisions are suit-
able also for the case of multilateral treaties which,
though not of a general character, have been concluded
between a considerable number of States. Accordingly,
article 10, paragraph 1, applies to these treaties as well
as to general multilateral treaties.

(7) Paragraph 2 of article 9 is therefore limited to
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treaties concluded between a small group of States and
for these treaties it is thought that the unanimity rule
should be retained. C

(8) Paragraph 3 indicates the procedures for dealing
with requests for admission to treaties under the two
preceding paragraphs.

(9) Paragraph 4 gives effect to the right of a State -
to decide whether or not it will enter into treaty rela-
tions with another State,

(10) Finally, the Commission gave particular atten-
tion to the problem of the accession of new States to
general multilateral treaties, concluded in the past, whose
participation clauses were limited to specific categories
of States. New States may very well wish to become
parties to some of these treaties and, if so, it is clearly
desirable that legally they should be in a position to do
so. There are, however, certain difficulties in the way of
achieving this result easily through the provisions of the
present draft articles. One is that, in the nature of
things, there is bound to be some delay before these
draft articles, assuming that ultimately a convention re-
sults from them, could become effective. Another is that
a convention only binds the parties to it, and unless all
the surviving parties to the older multilateral treaties in
question became actual parties to the new convention on
the conclusion of treaties, there might be doubt about
the effectiveness of the convention to create a right of
accession to the old treaties. The Commission, therefore,
suggests that consideration should be given to the pos-
sibility of solving this problem more expeditiously by
other procedures. It seems to be established that the
opening of a treaty to accession by additional States,
while it requires the consent of the States entitled to a
voice in the matter, does not necessitate the negotiation
of a fresh treaty amending or supplementing the eatlier
one. One possibility would .be for administrative action
to be taken through the depositaries of the individual
treaties to obtain the necessary consents of the States
concerned in each treaty ; indeed, it is known that action
of this kind has been taken in some cases. Another ex-
pedient that might be considered is whether action to
obtain the necessary consents might be taken in the form
of a resolution of the General Assembly by which each
Member State agreed that a specified list of multilateral
treaties of a universal character should be opened to
accession by new States. It is true that there might be
a few non-member States whose consent might also be
necessary, but it should not be impossible to devise a
means of obtaining the assent of these States to the
terms of the resolution.

Article 10
Signature and initialling of the treaty

1. Where the treaty has not been signed at the
conclusion of the negotiations or of the confer-
ence at which the text was adopted, the States
participating in the adoption of the text may pro-
vide either in the treaty itself or in a separate
agreement:

(a) That signature shall take place on a subse-
quent occasion; or

(b) That the treaty shall remain open for signa-
ture at a specified place either indefinitely or until
a certain date.

2. (a) The treaty may be signed uncondition-
ally; or it may be signed ad referendum to the
competent authorities of the State concerned, in
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wh'~h case the signature is subject to confirmation.

, Signature ad referendum, if and so long as
it has not been confirmed, shall operate only as an
act authenticating the text of the treaty,

(¢) Signature ad referendum, when confirmed,
shall have the same effect as if it had been a full
sighature made on the date when, and at the place
where, the sighature ad referendum was affired
to the treaty,

3. (a) The treaty, instead of being signed, may
be initialled, in which event the initialling shall
operate only as an authentication of the text. A
further separate act of signature is required to
constitute the State concerned a sighatory of the
treaty.

(b) When initialling is followed by the subse-
quent signature of the treaty, the date of the sig-
nature, not that of the initialling, shall be the date
upon which the State concerned shall become a
sighatory of the treaty. ~

Commentary

(1) The antithesis in paragraph 1 of the present
article is between the treaty that remains open for sig-
nature until a certain date—or else indefinitely-—and the
treaty that does not, Most treaties, in particular bilateral
treaties and treaties negotiated between a small group
of States, do not remain open for signature. They are
signed either immediately on the conclusion of the nego-
tiation, or on some later date especially appointed for the
purpose. In either case, States intending to sign must do
so on the occasion of the signature, and cannot do so
thereafter. They may of course still be able to become

parties to the treaty by some other means, e.g. accession
or acceptance. . :

(2) In the case of treaties negotiated at international
conferences, there is a growing tendency to include a
clause leaving them open for signature until a certain
date (usually six months after the conclusion of the
conference). In theory, there is no reason why such
treaties should not remain open for signature indefi-
nitely, and ‘cases of this are on record.** However, the
more general practice is to leave multilateral treaties
open for signature for a specific period and this practice

has considerable advantages. The closing stages of in-

ternational conferences are apt to be hurried. Often the
- Governments are not in possession of the final text,
which may only have been completed at the last moment.
For that reason, many representatives do not sign the
treaty in its final form. Yet, even if the treaty makes it
possible to become a party by accession, many Govern-

ments would prefer to do so by signature and ratifica-

tion. It is also desirable to take account of the fact that
Governments which are not sure of being able eventually
to ratify, accept or approve a treaty may nevertheless
wish for an opportunity of giving that measure of sup-
port to the treaty which signature implies. These pre-
occupations can most easily be met by leaving the treaty
open for signature at the seat of the “headquarters”
Government or international organization,

84 Article 14 of the Convention on treaties, adopted at Havana
on 18 February 1928, provides as follows: “The present Con-
vention shall be ratified by the signatory States and shall remain
open for signature and for ratification by the States represented
at the Conference and which have not been able to sign it”.
This Convention, together with seven further Conventions
adopted at the Sixth Conference of American States held at
Havana, merely state that the Convention shall remain open for
signature and ratification, without specifying any time-limit.
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(3) Paragraphs 2 and 3 deal with signatiite ad refer-
endun and initialling. Signature ad referendum, as in-
dicated in paragraph 2, is not full signature, but it will
tank as one if subsequently confirmed by the Govern-
ment oit whose behalf it was made, Initialling is not
notimally the equivalent of signature and operates in
most cases as an act authenticating the text. The prin-
cipal differences between initialling and signature ad
veferendum are:

(&) Whereas signature ad referendum is basically
both an authenticating act (whete the text has not other-
wise been authenticated already) and a provisional sig-
natute of thie treatty, initialiing,is and always temains
an authenticating act only, which is incapable of being
transfottied into full signature by mete confirmation ;
and .

 (b) Whereas confirmation of a sighatute ad referen-
dium has retroactive effect causing the State to rank as
a sighatoty from the date of the signature ad refer-
endum, a signature subsequent to initialling has no re-
troactive effect and the State concerned becomes a
sighatoty only from the date of the subsequent act of
signature.

(4) Thete tnay also be a certain difference in the
oceasions ot which these two procedtres are employed.

Initialling is employed for vatious purposes. One is

to authenticate a text at a certain stage of the negoti-
ations, pending further consideration by the Gevern-
ments concerned. It may also be employed by a repre-
sentative who has authority to negotiate, but is not in
possession of (and is not at the moment able to obtain)
an actual authority to sign.?® Sometimes it may be re-
sorted to by a representative who, for whatever reasons,
is acting on his own initiative and without instructions,
but who nevertheless considers that he should authenti-
cate the text. Signature ed referendum may also be
resorted to in some of these cases, but at the present
time is probably employed mainly on actual govern-
mental instructions tn cases where the Government
wishes to perform some act in relation to the text, but
is unwilling to be committed to giving it even the pro-
visional support that a full signature would imply.

l Atticle_ 11
Legal effects of a signature

1. In addition to authenticating the text of the
treaty in the circumstances mentioned in article 7,
paragraph 2, the signature of a treaty shall have
the effects stated in the following paragraphs.

2. Where the treaty is subject to ratification,
acceptance or approval, signature does not estab-
lish the consent of the signatory State to be bound
by the treaty. However, the signature: ‘

(a) Shall qualify the signatory State to proceed
to the ratification, acceptance or approval of the
treaty in conformity with its provisions; and
. (b) Shall confirm or, as the case may be, bring
into operation the obligation in article 17, para-
graph 1. '

3. Where the treaty is not subject to ratification,
acceptance or approval, signature shall:

(a) Establish the consént of the signatory State
to be bound by the treaty; and

85 Today, when a telegraphic authority, pending the arriving

“of written full powers, would usually be accepted (see article 4.

above, and the commentary thereto), the need for recourse to
mitialling on this ground ought only to arise infrequently,
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(b) 1f the treaty is not yet in force, shall bring
into  eration the obligation in article 17, para-

grapl. ..

S
Commentary

(1) Paragraph 1 recalls, for the sake of complete-
ness, the rule that, if the text has not already been
authenticated in one of the ways mentioned in article 7,
paragraph 1, signature will automatically constitute an
authentication of the text by the signatory State.

(2) Paragraph 2 deals with the cases where the sig-
nature does not constitute a final expression of the
State’s consent to be bound by the treaty but requires
a further act of ratification, acceptance or approval to
have that effect. This may happen either hecause the
treaty itself provides for signature plus ratification (or
acceptance or approval) or because the signature of the
particular State 1s expressed to be subject to ratification
(or acceptance or approval). The primary effect of the
signature in these cases is to establish the right of the
signatory State to become a party to the treaty by sub-
sequently completing the necessary act of ratification or,
as the case may be, acceptance or approval of the treaty;
and paragraph 2 (a) so provides.

(3) Paragraph 2 (&) concerns the obligation which
attaches to a State which has signed a treaty “subject
to ratification, acceptance or approval” even though it
has not yet established its consent to be bound by the
treaty. This obligation is set out in article 17, paragraph
1, where it is provided that such a State is “under an
obligation of good faith, unless and until it shall have
signified that it does not intend to become a party to the
treaty, to refrain from acts calculated to frustrate the
objects of the treaty, if and when it should come into
force”. In most cases, a signatory State will already be
under this obligation by reason of having taken part in
the negotiations, drawing up or adoption of the treaty;
but, when a treaty is made open to signature by States
which did not take part in the negotiations, drawing up
or adoption of the treaty, they will come under the same
obligation if they sign “subject to ratification, acceptance
or approval”. -

(4) There is also some-authority for the proposition
that a State which signs a treaty “subject to ratification,
acceptance or approval”’ comes under a certain, if some-
what intangible, obligation of good faith subsequently
to give consideration to the ratification, acceptance or
approval of the treaty. The precise extent of the sup-
posed obligation is not clear. That there is no actual
obligation to ratify under modern customary law is

certain, but it has been suggested® that signature “im-

plies an obligation to be fulfilled in good faith to submit
the instrument to the proper constitutional authorities
for examination with the view to ratification or rejec-
tion”. This formulation, logical and attractive though it
may be, appears to go beyond any obligation that is
recognized in State practice. For hére are many ex-
amples of treaties that have been signed and never sub-
mitted afterwards to the constitutional organ of the
State competent to authorize the ratification of treaties,
without ‘any suggestion being made that it involved a

86 See first report of Sir Hersch Lauaterpacht, Yearbook of
the International Law Countinission, 1953 (United Nations pub-
lication, Sales No.: 59.V.4), vol. II, pp. 108-112. See also first
report of Sir Gerald Fitzmaurice, Yearbook of the International
Loz Cowmmission, 1956 (United Natious publication, Sales No. :
56.V.3), vol. II, pp. 112-113 and 121-122, :
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breach of an international obligation. Governments, if
political or economie difficulties. present themselves, un-

doubtedly hold themselves free to refrain from sub- -

mitting the treaty to parliament or to whatever other
body is competent to authorize ratification. The Com-
mission felt that the most that could be said on the
point was that the Government of a signatory State
might be under some kind of obligation to examine in
good faith whether it should become a party to the
treaty. The Commission hesitated to include such a rule
in the draft articles. The position is, of course, different
if the treaty itself, or the rules in force in an inter-
national organization, place sighatory States under some
form of obligation to submit the question of the ratifica-
tion, acceptance or approval of the treaty to their respec-
tive constitutional authorities. In those cases, there is an
express obligation flowing from the particular treaty or
the particular rules of the organization in question (e.g.
the International Labour Organisation).

(5) Paragraph 3 deals with cases where the treaty
is not subject to ratification, acceptance or approval. Sig-
nature then suffices by itself to establish the States
consent to be bound by the treaty and the rule is so
formulated in sub-paragraph (a). If the treaty is already
in force (or is brought into force by the signature) it
goes without saying that the signatory State becomes
subject to the provisions of the treaty. But even if the
conditions for the entry into force of the treaty have not
yet been fulfilled, the signatory State is subject a fortiori
to an obligation of good faith to refrain from acts cal-
culated to frustrate the objects of the treaty, and sub-
paragraph (b) so provides.

Article 12
"Ratification

1. Treaties in principle require ratification un-
less they fall within one of the exceptions pro-
vided for in paragraph 2 below.

2. A treaty shall be presumed not to be subject
to ratification by a signatory State where:

(a) The treaty itself provides that it shall come
into force upon signature;

(b) The credentials, full powers or other instru-

ment issued to the representative of the State in-

question authorize him by his signature alone to
establish the consent of the State to be bound by
the treaty, without ratification;

(¢) The intention to dispense with ratification
clearly appears from statements made in the course
of the negotiations or from other circumstances
evidencing such an intention;

(d) The treaty is one in simplified form

3. However, even in cases falling under para-
graphs 2 (a) and 2 (d) above, ratification is neces-
sary where: '

(a) The treaty itself expressly contemplates
that it shall be subject to ratification by the signa-
tory States;

(b) The intention that the treaty shall be sub-
ject to ratification clearly appears from statements
made in the course of the negotiations or from
other circumstances evidencing such an intenton;

(c) The representative of the State in question

-has expressly signed “subject to ratification” or his

credentials, full powers or other instrument duly
exhibited by him to the representatives of the
other negotiating States expressly limit the author-
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ity conferred upon him to signing “subject to rati-
ficat’ ",

Commentary

(1) This article sets out the rules determining the
cases in which ratification is necessary in addition to
signature in order to establish the State’s consent to be
bound by the treaty. The word “ratification”, as the
definition in article 1 indicates, is used here and through-
out these draft articles exclusively in the sense of rati-
fication on the international plane. Parliamentary “rati-
fication” or “approval” of a treaty under municipal law
is not, of course, unconnected with “ratification” on the
international plane, since without it the necessary con-
stitutional authority to perform the international act of
ratification may be lacking. But it remains true that the
international and constitutional ratifications of a treaty
are entirely separate procedural acts carried out on two
different planes. s

(2) The modern institution of ratification in inter-
national law developed in the course of the nineteenth
century. Earlier, ratification had been an essentially
formal and limited act by which, after a treaty had bheen
drawn up, a sovereign confirmed, or finally verified, the
full powers previously issued to his representative to
negotiate the treaty. It was then not an approval of the
treaty itself but a confirmation that the representative
had been invested with authority to negotiate it and, that
being so, there was an obligation upon the sovereign to
ratify his representative’s full powers, if these had been
in order. Ratification came, however, to be used in the
majority of cases as the means of submitting the treaty-
making power of the executive to parliamentary control,
and ultimately the doctrine of ratification underwent a
fundamental change. It was established that the treaty
itself was subject to subsequent ratification by the State
before it became binding. Furthermore, this develop-
ment took place at a time when the great majority of
international agreements were formal treaties. Not un-
naturally, therefore, it came to be the opinion that the
general rule is that ratification is necessary to render a
treaty binding.%7

(3) Meanwhile, however, the expansion of inter-
course between States, especially in economic and tech-
nical fields, led to an ever-increasing use of less formal
types of international agreements, amongst which were
exchanges of notes, and these agreements are usually
intended by the parties to become binding by signature
alone. On the other hand, an exchange of notes or other
informal agreement, though employed for its ease and
convenience, has sometimes expressly been made subject
to ratification because of constitutional requirements in
one or the other of the contracting States. "

(4) The general result of these developments has
been to complicate the law concerning the conditions
under which treaties need ratification in order to make
them binding. The controversy which surrounds the
subject is, however, largely theoretical, as previous rap-
porteurs on the law of treaties have pointed out.38 The

87 See, for example, Crandall, Treaties, their Making and En-
forcement, para. 3; Fauchille, Traité de droit international pub-
lic, tome 1, part III, p. 317; Oppenheim, International Law, vol.
1, para, 512; Harvard Research Draft, A.J.I.L., vol. 29, Special
Supplement, p. 756.

38 See reports of Sir Hersch Lauterpacht, Yearbook of the
International Law Cowmmnission, 1953 (United Nations publica-

tion, Sales No.: 59.V.4), vol. 11, p. 112; and Ibid., 1954 (Sales -

No. 59.V.7), vol. 11, p. 127; and first report of Sir Gerald Fitz-
maurice, Yearbook of the International Law Commission, 1956
(United Nations publication, Sales No.: 56,V.3), vol. 11, p. 123,
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more formal types of instrument include, almost with-
out exception, express provisions on the subject of rati-
fication, avd occasionally this is so even in the case of
exchanges of notes or other instruments in simplified
form. Moreover, whether they are of a formal or in-
formal type, treaties normally either provide that the
iustrument shall be ratified or, by laying down that it
shall enter into force upon signature or upon a specified
date or event, dispense with ratification. Total silence on
the subject is exceptional, and the number of cases that
remain to be covered by a general rule is very small,
This does not necessarily mean that there is no need to
formulate a rule for the small residuum of cases in
which the parties have left the question open. For it is
one of the purposes of codification to provide for such
cases where the question is not regulated hy the parties,
and only if a clear presumptive rule is laid down will

the parties themselves know in future whether or not

an express provision is necessary to give effect to their
intentions. But, if the general rule is taken to be that
ratification is necessary unless it is expressly or im-
pliedly excluded, large exceptions qualifying the rule
have to be inserted in order to bring it into accord with
modern practice, with the result that the number of
cases calling for the operation of the general rule is

small. Indeed, the practical effect of choosing that ver-

sion of the general rule or the opposite rule that rati-
fication is unnecessary unless expressly agreed upon by
the parties is not very substantial. :

(5) The Commission considered whether it should
tefrain from formulating any general rule and simply
state the law by reference to the intentions of the parties
or whether it should formulate a general rule to apply
in cases where the treaty is silent upon the question of
ratification. Some members were not in favour of stat-
ing that a treaty is to be presumed to_ be subject to rati-
fication unless the contrary is indicated. They thought
that in modern practice there is no specific rule concern-
ing the need for ratification and that it is always a ques-
tion of ascertaining what the.parties intended. In favour
of this view is the fact that in modern practice a great
many treaties are concluded in simplified form and that
a large percentage of the total number of treaties enter
into force without ratification. The view which prevailed
in the Commission, however, was that the numerical
statistics may be a little misleading in that many treaties

.in simplified form deal with comparatively unimportant

matters, and that weight should be given to the consti-
tutional requirements for the exercise of the treaty-
making power which exist in many States with respect
to more important matters, The Commission felt that a
general rule excluding the need for ratification unless a

contrary intention was expressed would not be accept-

able to these States, whereas the opposite rule would
not cause the same difficulty to States without such con-
stitutional requirements. On the other hand, there was
general agreement that there is no preswmption in
favour of ratification being necessary in the case of
treaties in simplified form.,

(6) Taking account of the different considerations,
the Commission decided that a gencral rule should be
stated and that this should be a rule requiring ratifica-
tion unless the case falls within one of a number of
recognized exceptions; paragraph 1 of the article ac-
cordingly so provides. '

(7) Paragraph 2 sets out four cases in which the
general rule does not in principle apply. In the first
three cases an intention to set aside the rule is to be
found either in the treaty itself, the documents ex-
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presc’ - the powers of the representatives or in the
circu....tances of the negotiations. In the fourth case, it
i®. to be implied from the choice by the parties of an
instrument in simplified form. This implication, as al-
ready indicated, is' justified by the fact that the great
majority of these forms of treaty in fact enter into
force today without ratification.

(8) On the other hand, the intention to set aside the
need for ratification which is found in paragraphs 2 (a)
and 2 (d) are presumptions from, in the one case, the
fact that the treaty is expressed to come into force upon
signature and, in the other, the use of a simplified form.
These presumptions, strong though they are, must give
way in face of a clear expression of contrary intention,
and paragraph 3 accordingly makes provision for the
cases where such a contrary intention appears. It may
not be very often that a treaty expressed to come into
force upon signature is made suhject to ratification; but
this does sometimes happen in practice when a treaty,
which is subject to ratification, is expressed {~ come into
force provisionally upon signature.

Article 13 J
Accession

A state may become a party to a treaty by acces-
sion in conformity with the provisions of articles
8 and 9 when:

(a) It has not signed the treaty and either the
treaty specifies accession as the procedure to be
used by such a State for becoming a party; or

(b) The treaty has become open to accession by
the State in question under the provisions of .arti-
cle 9.

Commentary

(1) Accession is the traditional method by which a
State, in certain circumstances, becomes a party to a
treaty of which it'is not a signatory. One type of acces-
sion is when the treaty expressly provides that certain
States or categories of States may accede to it. Another
type is when a State which was not entitled to become a
party to a treaty under its terms is subsequently invited
to become a party under the conditions set out in
article 9.

(2) Divergent opinions have been expressed .in the
past as to whether it is legally possible to accede to a
treaty which is not yet in force, and there is some sup-
port for the view that it is not possible.3? However, an
examination of the most recent treaty practice shows
that in practically all modern treaties which contain
accession clauses the right to accede is made independ-
ent of the entry into force of the treaty, either ex-
pressly by allowing accession to take place before the
date fixed for the entry into force of the treaty, or
impliedly by making the entry into force of the treaty
conditional on the deposit, inter alia, of instruments of
accession. The modern practice has gone so far in this
direction that the Commission does not consider it ap-
propriate to give any currency, even in the form of a
residuary rule, to the doctrine that treaties are not open
to accession until they are in force. In this connexion it
recalls the following observation of a previous special
rapporteur. :

30 See Harvard Research Draft, p. 822; Sir Gerald Fitz-
maurice’s first report on the law of treaties, Yearbook of the
International Low Commission, 1956, vol. II, p. 125-26, and

Professor Brierly’s second report, Yearbook of the International

Law Commission, 1951, vol. 11, p. 73. .
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“Important considerations connected with the effec-
tiveness of the procedure of conclusion of treaties
seem to call for a contrary rule, Many treaties might
never enter into force but for accession. Where the
entire tendency in the field of conclusion of treaties is
in the direction of elasticity and elimination of restric-
tive rules it seems undesirable to burden the subject
of accession with a presumption which practice has
shown to be in the nature of an exception rather than
the rule.”4®

Accordingly, in the present article accession is not made
dependent upon the treaty having entered into force.

(3) Occasionally, a purported instrument of acces-
sion is expressed to be “subject to ratification” and the
Commission considered whether anything should be said
on the point either in the present article or in article 15
dealing with instruments of accession. The question
arises whether it should be indicated in the present
article that the deposit of an instrument of accession in
this form is ineffective as an accession. The question was
considered by the Assembly of the League of Nations
in 1927 which, however, contented itself with emphasiz-
ing that an instrument of accession would be taken to
be final, unless the contrary were expressly stated. At
the same time it said that the procedure was one which
“the League should neither discourage or encourage”.4!
As to the actual practice today, the Secretary-General
has stated that he takes a position similar to that taken
by the Secretariat of the League of Nations. He con-
siders the instrument “simply as a notification of the
Government’s intention to become a party”, and he does
not notify the other States of its receipt. Furthermore,

- ~he draws the attention of the Government to the fact

that flreinstrument does not entitle it to become a party
and underlines that “it is only when an instrument con-
taining no reference to subsequent ratification is de-
posited that the State will be included among the parties
to the agreement and the other Governments concerned
notified to that effect” .42 The attitude adopted by the
Secretary-General towards an instrument of accession
expressed to be “‘subject to ratification” is considered
by the Commission to be entirely correct. The procedure
of accession subject to ratification is somewhat anoma-
lous, but™it-is infrequent and does not appear to cause
difficulty in practice. The Commission has not, there-
fore, thought it necessary to deal with its specifically in
those articles.

Article 14
Acceptance or approval
A State may become a party to a treaty by ac-

" ceptance or by approval in conformity with the

provisions of articles 8 and 9 when:

(a) The treaty provides that it shall be open to
signature subject to acceptance or approval and
the State in question has so signed the treaty; or

(b) The treaty provides that it shall be open to
participation by simple acceptance or approval
without prior signature. o

Comsnentary

(1) Acceptance has become established in treaty
practice during the past twenty years as a new proce-

49 See Sir H. Lauterpacht, Yearbook of the International Law
Commission, 1953, vol. I, p. 120.

4 Official Journal of the League of Nations, Eighth Ordinary
Session, p. 141,

42 Swmanary of the practice of the Secretary-General as de-
positary of multilateral agreements (ST/LEG/7), para. 48.
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durg@illor becoming a party to treaties. But it would
probaDly be more correct to say that “acceptance” has
become established as a name given to two new proce-
dures, one analogous to ratification and the other to
accession. For, on the international plane “acceptance”
is an innovation which is more one of terminology than
of method. If a treaty provides that it shall be open to
signature “subject to acceptance”, the process on the
international plane is very like “signature subject to
ratification”. Similarly, if a treaty is made open to “ac-
ceptance” without prior signature, the process is very
like accession. In either case the question whether the
instrument is framed in the terms of “acceptance”, on
the one hand, or of ratification or acceptance, on the
other, simply depends on the phraseology used in the
treaty.*® Accordingly, the same name is found in con-
nection with two different procedures; but there can be
no doubt that today ‘‘acceptance” takes two forms, the
one an act establishing the State’s consent to be bound
after a prior signature and the other without any prior

- signature. The first of these forms is covered in sub-para--

graph (@) of article 14 and the second in sub-paragraph
(b).

(2) To say that on the international plane the pro-
cedure of “acceptance”, on the one hand, and the pro-
cedures of ratification and accession, on the other, differ
primarily in the terminology used in the treaty is not to
deny the existence of any differences in the use of “ac-
ceptance” and the other two procedures. “Signature
subject to acceptance” was introduced into treaty-prac-
tice principally in order to provide a simplified form of
“ratification” or ‘“‘accession” which would allow the
Government a further opportunity to examine the treaty
without necessarily involving it in a submission of the
treaty to the State’s constitutional procedure for obtain-
ing parliamentary sanction for concluding the treaty.
Accordingly, the procedure of “signature subject to
acceptance” is employed more particularly in the case
of treaties whose form or subject matter is not such as
would normally bring them under the constitutional re-
quirements of parliamentary “ratification” in force in
many States. In some cases, in order to make it as easy
as possible for States with their varying constitutional
requirements to enter into the treaty, its terms provide
for either ratification or acceptance. Nevertheless, it
remains broadly true that “acceptance” is generally
used as a simplified procedure of “ratification”
cession.”

(3) The observations in the preceding paragraph
apply mutatis mutandis to “approval”, whose introduc-
tion into the terminology of treaty-making is even more
recent than that of “acceptance”. “Approval”, perhaps,
appears more often in the form of “signature subject
to approval than in the form of a treaty which is simply
made open to “approval” without- signature.** But it
appears in both forms. Its introduction into treaty-mak-
ing practice seems, in fact, to have been inspired by the
constitutional procedures or practices of approving
treaties which exist in some countries. '

Article 15

The procedure of ratification, accession, acceptance
and approval

1. (a) Ratification, accession, acceptance or ap-

43(1-"]o7r) examples, see Handbook of Final Clauses (ET/LEG/S6,
pp. 6-17).

44 The Handbook of Final Clauses (ST/I.IEG/6, p. 18) even
gives an example of the formula “signature subject to approval
followed by acceptance”.

or “ac-
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proval shall be carried out by means of a written
instrument. '

(b) Unless the treaty itself expressly contem-
plates that the participating States may elect to
become bound by a part or parts only of the treaty,
the instrument must apply to the treaty as a whole.

(¢) If a treaty offers to the participating States
a choice between two differing texts, the instrument
of ratification must indicate to which text it refers.

2. If the treaty itself lays down the procedure
by which an instrument of ratification, accession,
acceptance or approval is to bé communicated, the
instrument becomes operative on compliance with
that procedure. If no procedure has been specified
in the treaty or otherwise agreed by the signatory
States, the instrument shall become operative:

(a) In the case of a treaty for which there is no
depositary, upon the formal communication of the
instrument to the other party or parties, and in

- the case of a bilateral treaty normally by means of

an exchange of the instrument in question, duly
certified by the representatives of the States carry-
ing out the exchange;

(b) In other cases, upon deposit of the instru-
ment with the depositary of the treaty.

3. When an instrument of ratification, accession,

acceptance or approval is deposited with a deposi--

tary in accordance with paragraph 2 (b) above, the
State in question shall be given an acknowledge-
ment of the deposit of its instrument, and the other
signatory States shall be notified promptly both
of the fact of such deposit and the terms of the
instrument.

Commentary

(1) Ratification, accession, acceptance and approval,
being acts which commit the State to become a party
to the treaty, must be carried”out by a formal instru-
ment. The actual form of the instrument is, however, a
matter which is governed by the internal law and prac-
tice of each State and paragraph 1 (@) merely provides
that it must be in writing. '

(2) Occasionally, treaties are found which expressly
authorize States to consent to a part or parts only of
the treaty or to exclude certain parts, and then, of
course, partial ratification, accession, acceptance or ap-
proval is admissible. But in the absence of such a provi-
sion, the established rule is that laid down in paragraph
1 (b); the ratification, accession etc. must relate to the
treaty as a whole. Although it may be admissible to
formulate reservations to selected provisions of the
treaty under the rules stated in article 18, it is inadmis-
sible to subscribe only to selected parts of the treaty.

(3) Paragraph 1 (¢) takes account of a practice
which is not very common but which is sometimes found
in treaties concluded under the auspices of certain inter-

national organizations, e.g. the International Labour .

Organisation. The treaty offers to each State a choice
between two different texts of the treaty.

(4) Paragraph 2 concerns the act by which an instru-
ment of ratification, accession etc. is rendered legally ef-
fective on the international plane; namely, by its deliv-
ery—its conmmunication—to the other States concerned.
Normally, the procedure for accomplishing this is faid
down in the treaty itself and paragraph 2 recognizes
that fact. Tt goes on, however, to make provision for
cases where the treaty is silent as to the procedure and
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specifies for such cases the procedures most commonly

fo d in modern practice. A query might he raised

wuodier in cases where there is a depositary the date
- upon which the instrumient becomes effective is the date of
deposit or the date when notice of the insttument actual-
ly reaches the other States concerned. The Commis-
sion considered that, by using a depositary as their
agent for accepting the deposit of instruments relating
to the treaty, the States which drew up the treaty give
their consent to the act of deposit being regarded as
the act which renders the instrument eftective, Accord-
ingly, the date of deposit has to be regarded as the
etfective date, even if this means that n some cases
there may be a small time-lag before the other States
become aware that the treaty is in force between them
and the State depositing the instrument. In this con-
nexion reference may be made to the decision of the
International Court of Justice, in the Right of Passage
Case®™ concerning the moment at which declarations
under the optional clause take effect.

(5) Paragraph 3 does not call for any comment,

Article 16

Legal effects of ratification, accession, acceptance
and approval

The communication of an instrument of ratifica-
tion, accession, acceptance or approval in conform-
ity with the provisions of article 13: :

(a) Establishes the consent of the ratifying, ac-
ceding, accepting or approving State to be bound
by the treaty; and . .

(b) If the treaty is not yet in force, brings into
operation the applicable provisions of article 17,
paragraph 2.

Commentary

(1) The essential legal effect of the exchange or
deposit of instruments of ratification, accession, ac-
ceptance or approval is to establish the consent of the
State concerned to be bound by the-treaty. It commits
the State to becoming a party to the treaty. Whether it
also has the effect of bringing the treaty into force for
the State exchanging or depositing the instrument de-
pends upon the conditions under which the treaty is
o enter into force, a matter which is dealt with in arti-
cles 24 and 25. .

(2) A further effect, if the exchange or deposit of the
instrument does not bring the treaty into force at once,
is to place the State concerned under the obligation of
good {aith set out in article 17. This, in general terms,
1s an obligation, pending the entry into force of the
treaty, to refrain from acts calculated to frustrate its
objects.

(3) The Commission considered whether it should
include in this article a provision expressly declaring
that, unless the treaty otherwise states, ratification has
1no retroactive effects. Formerly, when ratification was
regarded as'a confirmation of the authority to sign, it
was generally said to operate retrospectively and to
make the treaty effective as from signature. This view
continued to be echoed by writers and by some municipal
courts, even after the institution of ratification had un-
dergone the fundamental change which has alveady
heen described in the commentary to article 12 above.
But the theory of the retroactive operation of ratifica-
tion is now universally rejected and the Commission

5 [.C.J. Reports 1956, p. 170.
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decided that it would he sufficient to mention the point
in this commentary and to draw attention to article 23,
paragtaph 4. This paragraph, by providing that the
rights and obligations of a treaty “become effective for
each party from the date when the treaty comes into
force with respect to that party”, excludes the doctrine
of the retroactive operation of ratification.

Article 17

The rights and obligations of States ptrior to
the entry into force of the treaty

1. A State which takes part in the negotiation,
drawing up or adoption of a treaty, or which has
signed a treaty subject to ratification, acceptance
or approval, is under an obligation of good faith,
unless and until it shall have signified that it does
not intend to become a party to the treaty, to re-
frain from acts calculated to frustrate the objects
of the treaty, if and when it should come into force.

2. Pending the entry into force of a treaty and
provided that such entry into force is not unduly
delayed, the same obligation shall apply to the
State which, by signature, ratification, accession,
acceptance or approval, has established its consent
to be bound by the treaty.

Commentary

(1) Reference has already been made to the provi-
sions of this article in the commentaries to articles 10
and 16. That an obligation of good faith to refrain from
acts calculated to frustrate objects of the treaty attaches
to a State which has signed a treaty subject to ratifica-
tion appears to be generally accepted. Certainly, in the
Polish Upper Silesia Case*® the Permanent Court of
International Justice appears to have recognized that,
if ratification takes place, a signatory State’s misuse
of its rights in the interval preceding ratification may
amount to a violation of its obligations in respect of the
treaty.*” The Commission considers that this obligation
begins when a State takes part in the negotiation of
a treaty or in the drawing up or adoption of its text.
A fortiori, it attaches to a State which actually ratifies,
accedes to, accepts or approves a treaty if there is an in-
terval hefore the treaty actually comes iuto force.

(2) Paragraph 1 of the article covers the cases where
the State has not yet established its consent to be bound
by the treaty. In those cases the obligation of good faith
continues until either the State signifies that it does not
intend to become a party or it establishes its consent to
be bound by the treaty, when it falls under paragraph 2
of the article.

(3) Paragraph 2 deals with the cases where the State
has committed itself to be bound by the treaty and then
the obligation continues until either the treaty comes into
force or its entry into force has been unduly delayed.

/
Section III. RESERVATIONS
Article 18
Formulation of reservations

1. A State may, when signing, ratifying, acced-

46 P.C1IW, Series A, No. 7, p. 30.

7 See also MeNair Law of Treaties (1961) pp. 199-205;
Fauchille, Traité de droit international public (1926), tome 1,
part 1L, p. 3205 Bin Cheng General Principles of Law, pp. 109-
111; Megalidis v. Turkey (1927-1928) Aunnual Digest of In-

ternationial Law Cases, Case No. 272,
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"becaufliehe legal effect of a' reservation, when formu-
lated, ™ dependent on’its acceptance or rejection by the
other States concerned! A reservation to a bilateral treaty
presents no problent; beeause it amounts to a new pro-
posal reopening the negotiations between the two States
concerning the terms of the treaty. If they arrive at an
agreement—either adopting or rejecting the reservation
—the treaty will be concluded; if not, it will fall to the
ground, But as soon as more than two States are in-
volved problems arise, since one State may be disposed
to accept the reservation while another objects toit; and,
when large multilateral treaties are in question, these
problems become decidedly complex. »

(2) The subject of reservations to multilateral trea-
ties has been much discussed during the past twelve years
and has been considered by the General Assembly itself
on more than one occasion,*® as well as by the Inter-
national Court of Justice in its opinion concerning the
Genocide Convention.’® Divergent views have been ex-

pressed both in the Court and the General Assembly on

the fundamental question of the extent to which the con-
sent of other interested States is necessary to the effec-
- tiveness of a reservation to this type of treaty.

(3) In 1951, the doctrine under which a reservation,
in order to be valid, must have the assent of all the other
interested States was not accepted by the majority of the
Court as applicable in the particular circumstances of the
Genocide Convention; moreover, while they considered
the “traditional” doctrine to be of “undisputed value”,
they did not consider it to have been “transformed into
a rule of law”.% Four judges, on the other hand, dis-
sented from this view and set out their reasons for hold-
ing that the traditional doctrine must be regarded as a
generally accepted rule of customary law. The Court’s
reply to the question put to it by the General Assembly
was as follows:

“On Question I:

“that a State which has made and maintained a reser-
vation which has been objected to by one or more of
the parties to the Convention but not by others, can
be regarded as being a party to the Convention if the
reservation. is compatible with the object and purpose
of the Convention ; otherwise, that State cannot be re-
garded as being a party to the Convention.

“On Question II:

“(a)- That if a party to the Convention objects to a
reservation which it considers to be incompatible with
the object and purpose of the Convention, it can in
fact consider that the reserving State is not a party to
the Convention ; .

“(b) That if, on the other hand, a party accepts
the reservation as being compatible with the object and
purpose of the Convention, it can in fact consider that
the reserving State is a party to the Convention.

“On Question III: -

“(a) That an objection to a reservation made by a
signatory State which has not yet ratified the Conven-
tion can have the legal effect indicated in the reply to
Question I only upon ratification. Until that moment
it merely serves as a notice to the other State of the
eventual attitude of the signatory State;

“(b) That an objection to a reservation made by a

State which is entitled to sign or accede but which has

49 Notably in 1951 in connexion with reservations to the
Genocide Convention and in 1959 concerning the Indian “reser-
vation” to the I M.C.O. Convention.

. 50 Reservations to the Convention on the Prevention and Pun-
tshment of the Crime of Genocide, I.C.J. Reporis 1951, p. 15.
51 [bid., p. 24.
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not yet done so, is without legal effect.””? In giving these
replies to the General Assembly’s questions the Court
emphasized that they were strictly limited to the Geno-
cide Convention ; and said that, in determining what kind
of reservations might be made to the Genocide Conven-
tion and what kind of objections might be taken to such
reservations, the soliition must be found in the special
characteristics of that Convention. Amongst these spe-
cial characteristics it mentioned: (a) the fact that the
principles underlying the Convention—the condemnation
and punishment of genocide-—are principles recognized
by civilized nations as binding upon Governments even
without a convention; (b) the consequently universal
character of the Convention; and (¢} its purely human-
itarian and civilizing purpose without individual advan-
tages or disadvantages for the contracting States,

(4) Although limiting its replies to the case of the
Genocide Convention itself, the Court expressed itself
more generally on certain points amongst which may be
mentioned : :

(¢) In its treaty relations a State cannot be bound
without its consent and, consequently, no reservation
can be effective against any State without its agreement
thereto. -

{b) The traditional concept, that no reservation is
valid unless it has been accepted by all the contracting
parties without exception, as would have been required
if it had been stated during the negotiations, is of un-
disputed value. .

(¢) Nevertheless, extensive participation in Conven-
tions of the type of the Genocide Convention has already
given rise to greater flexibility in the international prac-

tice concerning multilateral conventions, as manifested

by the more general resort to reservations, the very great
allowance made for tacit assent to reservations and the
existence of practices which, despite the fact that a reser-
vation has been rejected by certain States, go so far as
to admit the reserving State as a party to the Convention
vis-a-vis those States which have accepted it.

_ (d) In the present state of international practice it
cannot be inferred from the mere absence of any article
providing for reservations in a multilateral convention
that the contracting States are prohibited from making
certain reservations. The character of a multilateral con-
vention, its purpose, provisions, mode of preparation and
adoption, are factors which must be considered in deter-
mining, in the absence of any express provision on the
subject, the possibility of making reservations, as well as
their validity and effect.

(e) The principle of the integrity of the convention, -

which subjects the admissibility of a reservation to the
express or tacit assent of all the contracting parties, does
not appear to have been transformed into a rule of law.

(5) Later in 1951, as had been requested by the
General Assembly, the Commission presented a general
report on reservations to multilateral conventions.58 It ex-
pressed the view that the Court’s criterion—‘compatibility
with the object and purpose of the convention”” was open
to objection as a criterion of general application, because
it considered the question of “compatibility with the
object and purpose of the convention” to be too subjec-
tive for application to muitilateral conventions generally.
Noting that the Court’s opinion was specifically confined
to the Genocide Convention and recognizing that no
single rule uniformly applied could be wholly satisfac-

52 Official Records of the Geieral Assembly, Sixth Session,
Supplement No. 9 (A/1858), para. 16.
53 Ihid., paras. 12-34. ’
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-~ to, accepting or approving a treaty, formulate
sservation unless:

‘(a) The making of reservations is prohibited by
the terms of the treaty or by the established rules
of an international organization; or

(b) The treaty expressly prohibits the making
of reservations to specified provisions of the treaty
and the reservation in question relates to one of
the said provisions; or _

(¢) The treaty expressly authorizes the making
of a specified category of reservations, in which
case the formulation of reservations falling out-
side the authorized category is by implication ex-
cluded; or

(d) In the case where the treaty is silent con-
cermng the making of reservations, the reservation
is incompatible with the object and purpose of the
treaty.

2. (a) Reservations, which must be in writing,
may be formulated:

(i) Upon the occasion of the adoption of the
text of the treaty, either on the face of the treaty
itself or in the final act of the conference at which
the treaty was adopted, or in some other instru-
ment drawn up in connexion with the adoption of
the treaty;

(ii) Upon signing the treaty at a subsequent
date; or

(iii) Upon the occasion of the exchange or de-
posit of instruments of ratification, accession, ac-
ceptance or approval, either in the instrument it-
self or in a procés-verbal or other instrument ac-
companying it.

(b) A reservation formulated upon the occasion
of the adoption of the text of a treaty or upon
signing a treaty subject to ratification, acceptance
or approval shall only be effective if the reserving
State, when carrying out the act establishing its
own consent to be bound by the treaty, confirms
formally its intention to maintain its reservation.

3. A reservation formulated subsequently to the
adoption of the text of the treaty must be com-
municated:

(a) In the case of a treaty for which there is no

depositary, to every other State party to the treaty"

or to which it is open to become a party to the
treaty; and

(b) In other cases, to the depositary which shall
transmit the text of the reservation to every such
State.

Article 19

Acceptance of and objection to reservations

1. Acceptance of a reservation not provided for
by the treaty itself may be expressed or implied.

2. A reservation may be accepted expressly:

(a) In any appropriate formal manner on the
occasion of the adoption or signature of a treaty,
or of the exchange or deposit of instruments of
ratification, accession, acceptance or approval; or

(b) By a formal notification of the acceptance of
the reservation addressed to the depositary of the
treaty or, if there is no depositary, to the reserving
State and every other State entitled to become a
party to the treaty.
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3. A reservation shall be regarded as having been
accepted by a State if it shall have raised no ob-
jection to the reservation during a period of twelve
months after it received formal notice of the re-
servation.

4. An objection by a State which has not yet

“established its own consent to be bound by the

treaty shall have no effect if after the expiry of
two years from the date when it gave formal no-
tice of its objection it has still not established its
consent to be bound by the treaty.

5. An obJectxon to a reservation shall be formu-
lated in writing and shall be notified:

(a) In the case of a treaty for which there is no
depositary, to the reserving State and to every
other State party to the treaty or to which it is
open to become a party; and

(b) In other cases, to the depositary.

Article 20
The effect of reservations

(2) A reservation expressly or impliedly per-
mitted by the terms of the treaty does not require
any further acceptance.

(b) Where the treaty is silent in regard to the
making of reservations, the provisions of para-
graphs 2 to 4 below shall apply.

2. Except in cases falling under paragraphs 3
and 4 below and unless the treaty otherwise pro-
vides:

(a) Acceptance of a reservation by any State to
which it is open to become a party to the treaty
constitutes the reserving State a party to the treaty
in relation to such State, as soon as the treaty is in
force;

(b) An obJectlon to a reservatlon by a State
which considers it to bé incompatible with the ob-
ject and purpose of the treaty precludes the entry
into force of the treaty as between the objecting
and the reserving State, unless a contrary inten-
tion shall have been expressed by the objecting
State.

3. Except in a case falling under paragraph 4 =

below, the effect of a reservation to a treaty, which
has been concluded between a small group of
States, shall be conditional upon its acceptance by
all the States concerned unless:

(a) The treaty otherwise provides; or

(b) The States are members of an international
organization which applies a different rule to
treaties concluded under its auspices.

4. Where the treaty is the constituent instru-
ment of an international organization and objec-
tion has been taken to a reservation, the effect of
the reservation shall be determined by decision of
the competent organ of the organization in ques-
tion, unless the treaty otherwise provides.

Commentary
Introduction

(1) Articles 18, 19 and 208 have to be read together

48 For the reasons given by him in the summary records of
the 637th, 651st, 652nd, 656th and 667th meetings, Mr. Briggs
does not accept lhc provisions of article 20.
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. rtocover all cases, theCommissionrecommended the
u.uption of the doetrine requiring unanimous-consent for

ithe admission of-a State as a partytoe atreaty subject to
a reservation. Atthe sametime,dt-proposed certain minor
medification in the application.of the rule.

(6) The Court’s.opinion and the Commission’s report
were considered tegether at the sixth session of the Gen-
eral'Assembly, which adopted resolution 598 (VI) deal-
ing with the particular question of reservations to the
Genecide Convention separately from that of reserva-
tions to other multilateral conventions, With regard to
tthe Genocide Convention it requested the Secretary-
General to conform his practice to the Court’s Advisory
Opinion and recommended to States that they should be
guided by it. With regard to all other future multilateral
conventions concluded under the auspices of the United
Nations of which he is the depositary, it requested the
Secretary-General :

“(i) To continue to act as depositary in connexion
with the deposit of documents containing reservations
or objections, without passing upon the legal effect of
such documents ; and

“(ii) To communicate the text of such documents
relating to reservations or objections to all States con-
cerned, leaving it to each State to draw legal conse-
quences {rom such communications.”

The resolution, being confined to future conventions, was
limited to conventions concluded after 12 January 1952,
the date of the adoption of the resolution, so that the
former practice still applied to conventions concluded
before that date. As to future conventions, the General
Assembly did not endorse the Commission’s proposal to
retain the former practice subject to minor modifications.
Instead, it directed the Secretary-General, in effect, to
act simply as an agent for receiving and circulating in-
struments containing reservations or objections to reser-
vations, without drawing any legal consequences from
them.

(7) In the General Assembly, as already mentioned,
opinion was divided in the debates on this question in
1951. One group of States favoured the unanimity doc-
trine, though there was some support in this group for
replacing the need for unanimous consent by one of
acceptance by a two-thirds majority of the States con-
cerned. Another group of States, however, was definitely
opposed to the unanimity doctrine and favoured a flexible
system making the acceptance and rejection of reserva-
tions a matter for such State individually. They argued
that such a system would safeguard the position of out-
voted minorities and make possible a wider acceptance
of conventions. The opposing group maintained, on the
other hand, that a flexible system of this kind, although
it might be suitable for a homogeneous community like
the Pan-American Union, was not suitable for universal
application. Opinion being divided in the United Nations,
the only concrete result was the directives given to the
Secretary-Gereral - for ‘the performance of his deposi-
tary functions with respect to reservations.

(8) The situation with regard to this whole question
has changed in certain respects since 1951. First, the
international community has undergone rapid expansion
since. 1951, so that the very number of potential par-
ticipants in multilateral treaties now seems to make the
unanimity principle less appropriate and less practicable.
Secondly, since 12 January 1952, i.e. during the past ten
years, the system which has been in operation de facto
for all new multilateral treaties of which the Secretary-
General is the depositary has approximated to the “flex-
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ible” system. For the Secretariat’s practice with regard
to all treaties concluded after the General Assembly’s
resolution of 12 January 1952 has been officially stated
to be as follows:

“In the absence of any clause on reservations in
agreements concluded after the General Assembly res-
olution onh reservations to multilateral conventions, the
Secretary-General adheres to the provisions of that
resolution and communicates to the States concerned
the text of the reservation accompanying an instru-
ment of ratification or accession without passing on
the legal effect of such documents, and ‘leaving it to
each State to draw legal consequences from such com-
munications’. He transmits the observations received
on reservations to the States concerned, also without
comment. A general table is kept up to date for each
convention, showing the reservations made and the ob-
servations transmitted thereon by the States concerned,
A State which has deposited an instrument accompa-
nied by reservations is counted among the parties re-
quired for the entry into force of the agreement,”5*

It is true that the Secretary-General, in compliance with
the General Assembly’s resolution, does not “pass upon”
the legal effect either of reservations or of objections to
reservations, and each State is free to draw its own con-
clusions regarding their legal effects. But, having fegard
to the opposition of many States to the unanimity prin-
ciple and to the Court’s refusal to consider that principle
as having been “transformed into a rule of law”, a State
making a reservation is now in practice considered a party
to the convention by the majority of those States which
do not give notice of their objection to the reservation,

(9) A further point is that in 1959 the question of
reservations to multilateral conventions again came be-
fore the General Assembly in the particular context of a
convention which was the constituent instrument of an
international organization—namely, the Inter-Govern-
mental Maritime Consultative Organization. The actual
issue raised by India's declaration in accepting that
Convention was remitted to I.M.C.O. and settled with-
out the legal questions having been resolved. But the

JGeneral Assembly reaffirmed its previous directive to the -
Secretary-General concerning his depositary functions
and extended it to cover all conventions concluded under
the auspices of the United Nations (unless they contain
contrary provisions), not merely those concluded after
12 January 1952,

(10) At the present session, the Commission was
agreed that, where the treaty itself deals with the ques-
tion of reservations, the matter is concluded by the terms
of the treaty. Reservations expressly or impliedly pro-
hibited by the terms of the treaty are excluded, while
those expressly or impliedly authorized are ipso facto
effective. The problem concerns only the cases where the
treaty is silent in regard to reservations, and here the
Commission was agreed that the Court’s principle of
“compatability with the object and purpose of the treaty”
is one suitable for adoption as a general criterion of the
legitimacy of reservations to multilateral treaties and of
objection to them. The difficulty lies in the process by
which that principle is to be applied, and especially where
there is no tribunal or other organ invested with stand-
ing competence to interpret the treaty. Where the treaty
Is a constituent mstrument of an international organi-
zation, the Commission was agreed that the question is
one for determination by its competent organ. It was

58 Summary of the Practice of the Secretary-General as De-

» positary of Multilateral Agreements (ST/LEG/7, para. 80).
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also agreed that where the treaty.is,one.concluded be-
tween a small group of States, unanjmous agreement to
the acceptance of a reseryation.must be presu.me.d to be
necessary in. the, absence. of-any contrary m(h_catlon.
Accordingly the problem essentially concerns multilateral
treaties which are not constituent instruments of inter-
‘natjonal organizations and which contain no provisions
if regard to reservations. On this problem, opinion in the

ommission, as in the Court and the General Assembly,
was divided.

(11) Some members of the Commission considered it
essential that the effectiveness of a reservation to a multi-
lateral treaty should be dependent on at least some meas-
ure of common acceptance of it by the other States con-
cerned. They thought it inadmissible that a State, having
formulated a reservation incompatible with the objects
of a multilateral treaty, should be entitled to regard it-
self as a party to the treaty, on the basis of the accept-
ance of the reservation by a single State or by very few
States. The reservation might be one which other States
consider to undermine the basis of the treaty or a clause
embodying a compromise to obtain that the States con-
cerned had all sacrificed part of their interests. As tacit
consent, derived from a failure to object to a reservation,
plays a large role in the practice concerning multilateral
treaties and is provided for in the draft articles, such a
rule would mean, in practice that a reserving State, how-

ever objectionable its reseryation, could always be sure.
of Dbeing able to consider itself a party to the treaty-

vis-d-vis a certain number of States. Accordingly, these
members advocated a rule under; which, if more than.a

cértain proportion of the interested States (for example;,

one third) objected to a reservation; the reserving State
would be barred altogether from considering itself a
party to the treaty unless it withdrew the reservation..

(12) The other members of the Commission, how-

ever, did not share this view, especially with respect to-

general multilateral treaties. These members, while giving
full weight to the arguments in favour of maintaining
the integrity of the Convention as adopted to the greatest
extent possible, felt that the detrimental effect of reser-
vations upon the integrity of the treaty could easily be
exaggerated. The treaty itself remains the sole authentic
statement of the common agreement between the partici-
pating States. The majority of reservations relate to a
particular point which a particular State for one reason
or another finds difficult to accept, and the effect of the
reservation on the general integrity of the treaty is mini-
mal; the same is true even if the reservation in question
relates to a comparatively important provision of the
treaty, so long as the reservation is not made by more
than a few States. In short, the integrity of the treaty
would only be materially affected if a reservation of a
somewhat substantial kind were to be formulated by a
number of States. This might, no doubt, happen ; but even
then the treaty itself would remain the master agreement
between the other participating States. What is essential
to ensure both the effectiveness and the integrity of the
treaty is that a sufficient number of States should become
parties to it, accepting the great bulk of its provisions.
The Commission in 1951 said that the history of the con-
ventions adopted by the Conference of American States
had failed to convince it “that an approach to universal-
ity is necessarily assured or promoted by permitting a

State which offers a reservation to which objection is

taken to become a party wis-d-vis non-objecting States”,55
Nevertheless, a power to formulate reservations must in

55 Official Records of the General Assembly, Sivth Session,
Supplement No. 9 (A/1858), para. 22, :
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the nature of things tend to make it easier for some States
o execute the act necessary to bind themselves finally to
participating in the treaty and therefore tend to promote
a greater measure of universality in the application of
the treaty. Morcover, in the case of general multilateral
treaties, it appears that not infrequently a number of
States have, to all appearances, only found it possible to
participate in the treaty, subject to one or more reserva-
tions, Whether these States, if objection had been taken
to, their reservations, would have preferred to remain
outside the treaty rather than to withdraw their reserva-
tion is a matter which is not known, But when today the
number of the negotiating States may not be far short
of one hundred States with very diverse cultural, eco-
nomic and political conditions, it seems legitimate to as-
sume that the power to make reservations without the
risk of being totally excluded by the objection of one or
even of a-few States may be a factor in promoting a
more general acceptance of multilateral treaties. It may
not unreasonably be thought that the failure of negoti-
ating States to take the necessary steps to become parties
to multilateral treaties at all is a greater obstacle to the
development of international law through the medium
of treaties than the possibility that the integrity of such
treaties may be unduly weakened by the free admission
of reserving States as parties to them. There may also
perhaps be some justification for the view that, in the
present era of change and of challenge to traditional con-
cepts, the rule calculated to promote the widest possible
acceptance of whatever measure of common agreement
can be achieved and expressed in a multilateral treaty
may be the one most suited to the immediate needs of
the international community.

(13) Another consideration which influenced these
members of the Commission is that, in any event, the
essential interests of individual States are in large meas-
use safeguard by the two well-established rules:

(¢) That a State which within a reasonable time sig-
nifies its objection to'a reservation is entitled to regard
the treaty as not in force between itself and the reserving
State;

(b) That a State which assents to another State’s
reservation is nevertheless entitled to object to any at-
tempt by the reserving State to invoke against it the obli-
gations of the treaty from which the reserving State has
exempted itself by its reservation.

It has, it is true, been suggested that the equality between
a reserving and non-reserving State, which is the aim of
the above-mentioned rules, may in practice be less than
complete. For a non-reserving State, by reason of its ob-
ligations towards other non-reserving States, may feel
bound to comply with the whole of the treaty, including
the provisions from which the reserving State has ex-
empted itself by its reservation. Accordingly, the reserv-
ing State may be in the position of being exempt itself
from certain of the provisions of the treaty, while having
the assurance that the non-reserving States will observe
those provisions. Normally, however, a State wishing to
make a reservation would equally have the assurance that
the non-reserving State would be obliged to comply with
the provisions of the treaty by reason of its obligations
to other States, even if the reserving State remained
completely outside the treaty. By entering into the treaty
subject to its reservation, the reserving State at least
submits itself in some measure to the régime of the treaty.
The position of the non-reserving State is not therefore
made more onerous if the reserving State becomes a party
to the treaty on a limited basis by reason of its reserva-
tion. Even in those cases where there is such

a CIOSC C1000210



jon between the provisions to which the reservation.

relates and other parts of .the treaty: that the non-reserv-
ing. State is-not prepared to Jiecome a party to the treaty
at all vis-d-vis the reserving State on: the limited basis
which the latter proposes, the non-reserving State can
prevent the treaty coming into force between itself and
the reserving State by objecting to the reservation. Thus,
the point-only appears to have significance in cases where
the non-reserving State would never itself have consented
to becotne a party to the treaty, if it had known that the
other State would do so subject to the reservation in
question. And it may not be unreasonable to suggest that,
if a State attaches so much importance to maintaining
the absolute integrity of particular provisions, its appro-
priate course is to protect {tself during the drafting of
the treaty by obtaining the insertion of an express clause
prohibiting the making of the reservations which it con-
siders to be so objectionable.

(14) The Commission concluded that, in the case of
general multilateral treaties, the considerations in favour
of a flexible system, under which it is for each State in-
dividually to decide whether to accept a reservation and
to regard the reserving State as a party to the treaty for
the purpose of the relations between the two States, out-
weigh the arguments advanced in favour of retaining a
“collegiate” system under which the reserving State would
only become a party if the reservation were accepted by
a given proportion of the other States concerned. Having
arrived at this decision, the Commission also decided that
there were insufficient reasons for making a distinction

between multilateral treaties not of a general charac--

ter between a considerable number of States and general
multilateral treaties. The rules proposed by the Commis-
'sion- therefore cover all multilateral treaties except those

concluded between a small number of States for which
" the unanimity rule is retained.

Commentary to article 18

(15) This article deals with the conditions under
which a State may formulate a reservation. Paragraph 1
sets out the general principle that the formulation of
reservations is permitted except in four cases. The first
three are cases in which-the feservation is expressly or
impliedly prohibited by the treaty itself. The fourth case,
mentioned under (d), is where the treaty is silent in
regard to reservation but the particular reservation is in-
compatible with the object and purpose of the treaty.
Paragraph 1 (d), in short, adopts the Court’s criterion as
a general rule governing the formulation of reservations
not provided for in the treaty. Paragraph 1 (d) has to be
read in conjunction with article 20 which deals with
the effect of a reservation formulated in cases where the
treaty contains no provisions concerning reservations.

(16) Paragraph 2 deals with the modalities of formu-
lating reservations and only requires two comments. The
first relates to paragraph 2 (&) (i) which concerns reser-
vations formulated at the time of the adoption of the
text of the treaty, that is, at the conclusion of the nego-
tiations. A statement of reservation is sometimes made
during the negotiation and duly recorded in the procés-
verbaux. Such embryo reservations have sometimes been
relied upon afterwards as amounting to formal reserva-
tions. It seems essential, however, that the State con-
cerned should formally reiterate the statement in some
manner in order that its intention actually to formulate
a reservation should he clear. Accordingly, a statement
during the negotiations expressing a reservation has not
been included in paragraph 2 as one of the methods of
formulating a reservation. The second comment relates
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to an.analogous point in paragraph 2:(b), where it is ex-
pressly provided that a reservation formulated upon the
adoption of the text or upon a signature, subject to rati-
fication, acceptance or approval must, if it is to he effec-
tive, be formally maintained when the State establishes
its consent to be hound.
(17) Paragraph 3 provides for the communication of

the reservation to the other interested States.

Commentary to article 19

(18) Paragraphs 1, 2 and 5 of this article do not
appear to require comment. :

(19) Paragraph 3 deals with implied consent to a
reservation. That the principle of implying consent to
a reservation from ahsence of objection has been admit-
ted into State practice cannot be doubted; for the Court
itself in the Reservations to the Genocide Convention
case spoke of “very great allowance” being made in
international practice for “tacit assent to reservations”,
Moreover, a rule specifically stating that consent will be

- presumed after a period of three, or in some cases six,

months is to be found in some modern conventions,5
while other conventions achieve the same result by limit-
ing the right of objection to a period of three months.5?
Again, in 1959, the Inter-American Council of Jurists58
recommended that, if no reply had been received from a
State to which a reservation had been communicated, it
should be presumed after one year that the State con-
cerned had no objection to the reservation.

(20) Ithasto be admitted that there may be a certain
degree of rigidity in a rule under which tacit consent
will be presumed after the lapse of a fixed period. Never-
theless, it seems undesirable that a State, by refraining
from making any comment upon a reservation, should
be enabled more or less indefinitely to maintain an
equivocal attitude as to the relations between itself and
the reserving State under a multilateral treaty. The risk
would be that a State which had kept silent in regard to
another State’s reservation would only take a clear posi-
tion in the matter after a dispute had arisen between it
and the reserving State. Secing that in a number of
treaties States had found.it possible to accept periods as
short as three or six months, the question may be asked
why it has been considered necessary to propose a
period of twelve months in thé present draft. But there
are, it is thought, good reasons for proposing the adop-
tion of the longer period. First, it is one thing to agree
upon a short period for the purposes of a particular
treaty whose contents are known, another to agree upon
it as a general rule applicable to every treaty which does
not lay down a rule on the point.

(21) Paragraph 4 proposes, de lege ferenda, a rule
under which an objection to a reservation will lapse if the
objecting State does not, within two years after lodging
its objection, establish its own consent to be bound. The
application of the rule would be of particular importance
in cennexion with treaties concluded between a small
group of States where the objection of one State suffices
to exclude a reserving State from becoming a party to
the treaty, But it is thought that, in general, an objec-
tion should lapse if the objecting State does not. itself

56 Eg, International Convention to Facilitate the Importation
of Commercial Samples and Advertising Material, 1952 (90
days) ; and International Convention for the Suppression of
Counterieiting Currency, 1929 (6 months).

57 E.g,, Conventions on the Declaration of Death of Missing
Persons, 1950, and on the Nationality of Married Women, 1957
(both 90 days).

58 Final Act of the Fourth Meeting of the Inter-American
Council of Jurists, p. 29,
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“ecome bound within a reasonabletperiod; The Commis-

sion hesitated as to-thewlength'-of the period and has
proposed-two years,:pending the comments by Govern-
mentsiupon-the points:

Gommeentary to article 20

(20) Paragraph 1 requires no comment. Paragraph
2, in conjunction with article 18, paragraph 1 (d), con-
tains the essence of the Commission’s proposals con-
cerning reservations to multifateral treaties which are
silent upon the question of reservations. Article 18,
paragraph 1 (d), it may he recalled, permits the formu-
lation of reservations in such cases provided that they
are not incompatible with the ebject and purpose of the
treaty., The criterion of “compatibility with the object
and purpose of the treaty, as pointed out in the intro-
duction to these three articles, is to some extent a matter
of subjective appreciation and yet, in the absence of a
tribunal or organ with standing competence, the only
means of applying it in mest cases will be through the
individual State’s acceptance or rejection of the reserva-
tion. This necessarily means that there may be divergent
interpretations of the compatibility of a particular reser-
vation with the object and purpese of a given treaty.
But such a result seems. to: the Commission to be almost
inevitable in the circumstances and the only question is
what are to be the effects of the determinations made by
individual States,

(23) Paragraph 2 (a) provides that acceptance of
a reservation is conclusive as to the effectiveness of the
reservation as between the accepting and the reserving
State. Paragraph 2 (b) equally provides that an objec-
tion operates only as between the objecting and the
reserving State and precludes the treaty coming into
force between them, unless the objecting State should
express a contrary intention. These are the two basic
rules of the “flexible” system. They may certainly have
the result that a reserving State may be a party to the
treaty with regard to State X, but not to State Y, al-
though States X and Y are mutually bound by the
treaty. But in the case of a general multilateral treaty or

.of a treaty concluded between a considerable number of -

States, this result appears to the Commission not to be
as unsatisfactory as allowing State Y, by its objection,
to prevent the treaty from coming into force between
the reserving State and State X, which has accepted the
reservation. CGE

(24) Paragraph 3, as foreshadowed in the introduc-
tion to the commentary of these three articles, excludes
treaties between a small group-of States from the oper-
ation of the “flexible” system and applies the rule of
unanimity. In treaties between sniall groups, consulta-
tion is easier concerning the acceptability of a reserva-
tion, while the considerations in favour of maintaining
the integrity of the convention may be more compelling
than in the case of general multilateral treaties or other
treaties between large groups of States. The Commission
appreciated that the expression “a small group of
States” lacks precision, but felt that it was a sufficient
general description by which it would be possible to
distinguish most treaties falling outside the “fexible”
system. o )

(25) Paragraph 4 states the rule, also foreshadowed
in the introduction to the commentary of these three
articles, whereby an objection to a reservation to the
constituent instrument of an international organization
is to be determined by the competent organ of the or-
ganization in question. The question has arisen a number
of times and the Secretary-General’s report in 1959 in
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regard to his handling of an alleged “reservation” to the
IMCO Convention stated that it had “invariably been
treated as onc for reference to the body having author-
ity to interpret the Convention in question”.*® The Com-
mission considers that in the case of instruments which
form the constitutions of international organizations,
the integrity of the instrument is a consideration which
outweighs other considerations and that it must be for
the members of the organization, acting through its
competent organ, to determine how far any relaxation
of the integrity of the instrument is acceptable,

Article 21
. The application of reservations

1. A reservation established in accordance with
the provisions of article 20 operates:

(a) To modify for the reserving State the pro-
visions of the treaty to which the reservation re-
lates to the extent of the reservation; and

(b) Reciprocally to entitle any other State party
to the treaty to claim the same modification of the
provisions of the treaty in its relations with the
reserving State,

2. A reservation operates only in the relations
between the other parties to the treaty which have
accepted the reservation and the reserving State;
it does not affect in any way the rights or obliga-
tions of the other parties to the treaty inter se.

Commentary

This article sets out the rules concerning the legal
effects of a reservation, which has been established
under the provisions of articles 18, 19 and 20, assuming
that the treaty is in force. These rules, which appear not
to be questioned, follow directly from the consensual
basis of the relations between parties to a treaty. A
reservation operates’ reciprocally between the reserving
State and any other party, so that it modifies the appli-
cation of the treaty for both of them in their mutual
relations to the extent of the reserved provisions, but
has no effect on the application of the treaty to the other
parties to the treaty, snter se, since they have not ac-
cepted it as a term of the treaty in their mutual relations.

Article 22

The withdrawal of reservations

1. A reservation may be withdrawn at any time
and the consent of a State which has accepted the
reservation is not required for its withdrawal. Such
withdrawal takes effect when notice of it has been
received by the other States concerned.

2. Upon withdrawal'of a reservation the pro-
visions of article 21 cease to apply. '

Commentary

(1) It has sometimes been contended that when a
reservation has been accepted by another State it may
not be withdrawn without the latter's consent, as the
acceptance of the reservation establishes a régime be-
tween the two States which cannot be changed without
the agreement of both. The Commission, however, con-

b9 Official Records of the General Assembly, Fourteentl Ses-
sion, Annexes, agenda item 65, document A/4235.
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lers that the preferable rule is that the reserving State
siould in all cases be authorized, if'it' i§ willing to do so,
to bring its position iiito ful doﬁ}fpfmity with the pro-
visiotis of 'the treaty as ddopted.”

(2) ‘Another poist in' this article perhaps calling for
comment is the provision concerning the time at which
the ‘withdrawal of ‘a reservation is to take effect. Since
a‘reservation is a miodification from the treaty made at
the instance of the reserving State, the Commission con-
siders that the onus should lie upon that State to bring
the withdrawal to the notice of the other States; and
that the latter could not be held responsible for a breach
of a term of the treaty, to which the reservation relates,
committed in ignorance of the withdrawal of the

reservation.

SECTION 1V. ENTRY INTO FORCE AND REGISTRATION
Article 23
Entry into force of treaties

1. A treaty enters into force in such manner
and on such date as the treaty itself may prescribe,

2. (a) Where a treaty, without specifying the
date upon which it is to come into force, fixes a
date by which ratification, acceptance, or approval
is to take place, it shall come into force upon that
date if the exchange or deposit of the instruments
in question shall have taken place. '

(b) The small rule applies mutatis mutandis
where a treaty, which is not subject to ratification,
acceptance or approval, fixes a date by which sig-
nature is to take place.

(c) However, where the treaty specifies that its
entry into force is conditional upon a given num-
ber, or a given category, of States having signed,
-ratified, acceded to, accepted or ‘approved the
treaty and this has not yet occurred, the treaty
shall not come into force until the condition shall
have been fulfilled.

3. In other cases, where a treaty does not spe-
cify the date of its entry into force, the date shall
be determined by agreement between the States
which took part in the adoption of the text.

4. The rights and obligations contained -in a
treaty become effective for each party as from the
date when the treaty enters into force with respect
to that party, unless the treaty expressly provides
otherwise.

Commentary

(1) Paragraph 1 concerns the case where the treaty
itself provides for the manner and date of its entry into
force. Paragraph 2 covers the case where the treaty does
not do so specifically, but does fix a date by which the
acts establishing consent to be bound are to take place.
In that case, it seems to be accepted that the treaty is
to be presumed to have been intended to come into force
upon that date, provided that the necessary instruments
of ratification, acceptance etc. have been exchanged or
deposited or the necessary signatures have been affixed
to the treaty. On the other hand, if the treaty also speci-
fies that a certain number of States must have signed,
ratified etc. before it enters into force, this condition
must of course also have been fulfilled.

(2) The Commission considered whether other pro-
visions in a treaty might be said to raise presumptions
as to the date of its entry into force, but it concluded
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that it should not try to fill in all the gaps which the
drafting of treaties might leave in regard to its entry
into force. To do this would be to go too far into the
interpretation of the intention of the parties in particu-
lar treaties., Morcover, it considered that in the event
of a treaty failing to give a clear indication as to the date,
it was a matter for agreement hetween the parties, and
paragraph 3 so provides.

(3) Paragraph 4 lays down what is believed to be
an undisputed rule of modern treaty law, namely, that
a treaty becomes effective for each party on the date
when it enters into force with respect to that party. The
rule in this paragraph therefore excludes the idea that
ratification may have retroactive effect to the date of
signature. It requires a clear provision in the ‘treaty
itself to give the treaty retroactive effect, as it does also
to suspend its effectiveness until a future date.

Article 24
Provisional entry into force

A treaty may prescribe that, pending its entry
into force by the exchange or deposit of instru-
ments of ratification, accession, acceptance or ap-
proval, it shall come into force provisionally, in
whole or in part, on a given date or on the fulfil-
ment of specified requirements. In that case the
treaty shall come into force as prescribed and shall
continue in force on a provisional basis until either
the treaty shall have entered into force definitively
or the States concerned shall have agreed to termi-
nate the provisional application of the treaty.

Commentary

(1) This article recognizes a practice which occurs
with some frequency today and requires notice in the
draft articles. Owing to the urgency of the matters dealt
with in the treaty or for other reasons the States con-
cerned may provide ina treaty, which it is necessary for
them to bring before their constitutional authorities for
ratification or approval, that it shall come into force
provisionally. Whether in these cases the treaty is to be
considered as entering into force in virtue of the treaty
or of a subsidiary agreement concluded between the
States concerned in adopting the text may be a question.
But there can be no doubt that such clauses have legal
effect and bring the treaty into force on a provisional
basis.

(2) Clearly, the “provisional” application of the
treaty will terminate upon the treaty being duly ratified
or approved in accordance with the terms of the treaty
or upon it becoming clear that the treaty is not going to
be ratified or approved by one of the parties. It may
sometimes happen that the event is delayed and that the
States concerned agree to put an end to the provisional
application of the treaty, if fot to annul the treaty itself.

Article 25
The registration and publication of treaties

1. The registration and publication of treaties
entered into by Members of the United Nations
shall be governed by the provisions of Article 102
of the Charter of the United Nations.

2. Treaties entered into by any party to the
present articles, not a Member of the United Na-
tions, shall as soon as possible be registered with
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: tf! Secretariat, of the:United ;Nations and pub-
“lished by it,

3. The procedure for.the.registration and pub-
lication of treaties shall be governed by the regula-
tions;in force-for-the application of Article 102 of
the .Charter. ’

Commentary

(GL) ~Fhis article recalls, in paragraph I, the obliga-
.tion of Members of the United Nations under Article
102 of the Charter to register treaties entered into by
them. _

(2) Paragraph 2 also places an obligation on States,
not Members of the United Nations, to register treaties
entered into by them. Although the Charter obligation
is limited to Member States, many non-member States
have in practice “registered” their treaties habitually
with the Secretariat of the United Nations. Under arti-
cle 10 of the General Assembly’s regulations governing
the registration of treaties ‘(see next paragraph), the
term given to such ‘“‘registration” by non-members is
“filing and recording”, but in substance it is a form of
voluntary registration. The Commission considers that
it would be appropriate that States becoming a party to
a convention on the conclusion of treaties should under-
take a positive obligation to register their treaties,
Whether this should then continue to be termed “filing”
rather than registration in United Nations regulation of
the General Assembly would be a matter for the General
Assembly and the Secretary-General to decide. The
Commission hesitated to propose that the sanction appli-
cable under Article 102 of the Charter should also be
applied to non-members; since it is a matter which
touches the procedures of organs of the United Nations
it also thought that breach of such an obligation accepted
by non-members.in a general convention could logically
be regarded in practice as attracting that sanction.

(3) The Commission also considered whether it
should incorporate in the draft articles the provisions
of the General Assembly’s regulations adopted in its
resolution 97 (I) of 14 December 1946 (as amended
by its resolution 482 (V) of 12 December 1950). These
regulations are important as they define the conditions
for the application of Article 102 of the Charter. How-

“ever, having regard to the administrative character of
these regulations and to the fact that they are subject to
amendment by the General Assembly, the Commission
concluded that it should limit itself to incorporating the
regulations in article 22 by reference to them in general

terms. At the same time, as these regulations can only’

be found in two separate volumes of the United Nations
Treaty Series or in the original resolutions of the As-
sembly, the Commission thought that it might be useful
to attach them as an annex to the present report.

SECTION V. CORRECTION OF ERRORS AND THE FUNCTIONS

OF DEPOSITARIES
Article 26

The correction of errors in the texts of treaties for
which there is no depositary

1. Where an error is discovered in the text of a
treaty for which there is no depositary after the

text has been authenticated; the interested States

shall by mutual agreement correct the error either:

(a) By having the appropriate correction made
in the text of the treaty and causing the correction
to be initialled in the margin by representatives
duly authorized for that purpose;
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(b) By executing a separate protocol, a procés-
verbal, an exchange of notes of similar instrument,
setting out the error in the text of the treaty and
the corrections which the parties have agreed to
make; or

(¢) By executing a corrected text of the whole
treaty by the same procedure as was employed for
the erroneous text.

2. The provisions of paragraph 1 above shall
also apply where there are two or more authentic
texts of a treaty which are not concordant and
where it is proposed to correct the wording of
one of the texts,

3. Whenever the text of a treaty has been cor-
rected under paragraphs-l and 2 above, the cor-
rected text shall replace the original text as from
the date the latter was adopted, unless the parties
shall otherwise determine,

4. Notice of any correction to the text of a
treaty made under the provisions of this article
shall be communicated to the Secretariat of the
Unted Nations.

Commentary

(1) Errors and inconsistencies are not uncommonly
found in the text of treaties and it seems desirable to
include provisions in the draft articles concerning meth-
ods of rectifying them. The present article deals with
the situation where an error is discovered in a treaty for
which there is no depositary, and also with the situation
where there are two or more authentic texts of such a
treaty and they are discovered not to be concordant. In
these cases the correction of the error or inconsistencies
would seem to be essentially a matter for agreement
between the signatories to the treaty. There is a certain
amount of evidence of the practice in the matter® and
the provisions of the present article are based on that
evidence and on information available to members of
the Commission. '

(2) The correction of errors in the text is dealt
with in paragraph 1. The errors in ‘question may be due
either to typographical mistakes or to a misdescription
or mis-statement due to a misunderstanding and the cor-’
rection may affect the substantive meaning of the text
as authenticated. If the States concerned are not agreed
as to the text being erroneous, there cannot, of course,
be any question of a unilateral correction of the text. In
that case, there is a dispute and it becomes a problem of
“mistake” which belongs to another branch of the law
of treaties. It is only when the States are agreed as to
the existence of the error that the matter is one simply
of correction of errors falling under the present article.
The normal techniques used for correcting error appear
to be those in paragraphs 1 (d) and 1 (4). Only in the
extreme case of a whole series of errors would there be
any occasion for starting afresh with a new text as con-
templated in paragraph 1 (c¢); since, however, one such
instance is given in Hackworth, that United States
Liberia Extradition Treaty of 1937, the Commission
has included a provision alfowing for the substitution of
a completely new text.

(3) The same techniques appear to be appropriate
for the rectification of discordant texts where there are
two ‘or more authentic .texts in different langtiages.
Thus, a number of precedents concern the rectification

80 Hackwortl’s Digest of International Law, vol. 5, pp. 93-101,000214



" discordant passages in one of two authentic texts.!

(4) - Since what is involved is merely the correction
or rectification of an already accepted text, it seems
clear: that, unless the parties otherwise agree, the cor-
rected’ or rectified text should be deemed to operate
fronr the date when the original text came into force,
Whether such a correction or rectification falls under
the-terms of article 2 of the General Assembly’s regula-
tions concerning the registration and publication of
treaties and international agreements, when it takes the
form merely of an alteration made to the text itself, is
perhaps open to question.®? But it would clearly be in
accordance with the spirit of that article that a correc-
tion to a treaty should be registered with the Secretary-
General and this has therefore heen provided for in
paragraph 3 (b) of the present article.

(5) The procedure for correction of etrors is also
applicable to the correction of a lack of concordance in

different language versions of the authentic text, where
" such lack of concordance is merely the result of errors
made hefore the adoption of the authentic text. The
Commission noted that the question may also arise of
correcting not the authentic text itself but versions of
it prepared in other languages; in other words, of cor-
recting errors of translation. As, however, this is not a
matter of altering an authentic text of the treaty, the
Comumission did not think it necessary that the article
should cover the point. In these cases, it would be open
to the States concerned to modify the translation by
mutual agreement without any special formality. Ac-
cordingly, the Commission thought it sufficient to men-
tion the point in the present commentary.

Article 27

The correction of errors in the texts of treaties for
which there is a depositary

1. (a) Where an error is discovered in the text
of a treaty for which there is a depositary, after
the text has been authenticated, the depositary
shall bring the error to the attention of all the
States which participated in the adoption of the
text and to the attention of any other States which
may subsequently have signed or accepted the
treaty, and shall inform them that it is proposed
to correct the error if within a specified time limit
no objection shall have been raised to the making
of the correcton.

(b) If on the expiry of the specified time limit
no objection has been raised to the correction of
the text, the depositary shall make the correction

in the text of the treaty, initialling the correction -

in the margin, and shall draw up and execute a
procés-verbal of the rectification of the text and
transmit a copy of the procés-verbal to each of the
States which are or may become parties to the
treaty. S

2. Where an error is discovered in a certified
copy of a treaty, the depositary shall draw up and
execute a procés-verbal specifying both the error

01 See, for example, the Commercial Treaty of 1938 between
the United States and Norway and the Naturalisation Conven-
tion of 1907 between the United States and Perv, in Hack-
worth, op.cit., pp. 93 and 96.

02 Article 2 reads: “When a treaty or international agreement
has been registered with the Secretariat, a certified statement
regarding any subsequent action which effects a change in the
parties thercto, or the terms, scope or application thereof, shall
also be registered with the Secretariat”,
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and the correct version of the text, and shall trans-
mit a copy of the procés-verbal to all the States
mentioned in paragraph 1 (b) above, :

3. The provisions of paragraph 1 above shall
likewise apply where two or more authentic texts
of a treaty are not concordant and a proposal is
made that the wording of one of the texts should
be corrected.

4, If an objection is raised to a proposal to cor~
rect a text under the provisions of paragraphs 1 or
3 above, the depository shall notify the objection
to all the States concerned, together with any
other replies received in response to the notifica-
tions mentioned in paragraphs 1 and 3. However,
if the treaty is one drawn up either within an in-

. ternational organization or at a conference con-

vened by an international organization, the deposi-
tary shall also refer the proposal to correct the text
and the objection to such proposal to the com-’
petent organ of the organization concerned.

5. Whenever the text of a treaty has been cor-
rected under the preceding paragraphs of the pres-
ent article, the corrected text shall replace the
faulty text as from the date on which the latter
text was adopted, unless the States concerned shall
otherwise decide.

6. Notice of any correction to the text of a
treaty made under the provisions of this article
shall be communicated to the Secretariat of the
United Nations.

Commentary

(1) This article covers the same problems as article
26, but in cases where the treaty is a multilateral treaty
for which there is a depositary. Here the process of ob-
taining the agreement of the interested States to the
correction or rectification of the text is affected by the
number of the States and it is only natural that the
techniques used should hinge upon the depositary. In
formulating the provisions set out in the article, the
Commission has based itself upon the information con-
tained in the Sumumary of the Practice of the Secretory-
General as Depositary of Multldateral Agreements. %

(2) The technique employed is for the depositary to
notify all the States that took part in the adoption of the
treaty or have subsequently signed or accepted it of the
error or inconsistency and of the proposal to correct the
text, while at the same time specifying an appropriaté
time limit within which any objection must be raised.
Then, if no objection is raised, the depositary, as agent
for the interested States, proceeds to make the correc-
tion, draw up a procés-verbal recording the fact and
circulate a copy of the procés-verbal to the States con-
cerned. The precedent on page 9 of the Summary of
Practice perhaps suggests that the Secretary-General
considers it enough, in the case of a typographical error,
to obtain the consent of those States which have already
signed the offending text. In laying down a general rule,
however, it seems safer to say that notifications should
be sent to all the interested States, since it is conceiv-
able that arguments might arise as to whether the text
did or did not contain a typographical error, e.g. in the
case of punctuation that may affect the meaning.

(3) A further point that may call for comment is, '
perhaps, the mention in paragraph 4 of the reference of
a difference concerning the correction of a text to the

63 See pp. 8-10, 12, 19-20,-39 (footnote), and annexes 1 and 2.
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Ay

ompetent organ of the international organization cons
serned, where the treaty was cither drawn up in the
organization or at a conferénce convened by it. This
provision 18 inspired by the precedent of the rectifica-
tion of the Chinese text of the Genocide Convention
mentioned on page 10 of the Summary of Practice.

(4) Paragraphs 4 and 5 of the commentary to article
26 also, a'ggly to the present article,

“Article 28
The depositary of multilateral treatles

1, Where a multilateral treaty fails to designate
a depositary of the treaty, and unless the States
which adopted it shall have otherwise determined,
the depositary shall be:

(a) In the case of a treaty drawn up within an
international organization or at an international
conference convened by an international organiza-
tion, the competent organ of that international or-
ganization;

(b) In the case of a treaty drawn up at a con-
ference convened by the States concerned, the
State on whose territory the conference is con-
vened.

2. In the event of a depositary declining, failing
or ceasing to take up its functions, the negotiating
States shall consult together concerning the nomi-
nation of another depositary.

Commentary

(1) A multilateral treaty normally designates a,.

particular State or international organization as deposi-
tary. However, if the States concerned should fail to
nominate a depositary in the treaty itself, paragraph 1
of this article provides either for an international or-
ganization or for the “host” State of the conference at
which the treaty was drawn up to act as depositary. The
actual provisions of paragraph 1 reflect existing prac-
tice in the designation of depositaries in multilateral
treaties.

(2) Cases may possibly occur where a depositary
declines, fails or ceases to act, and cases of the last type
are known to have occurred. Accordingly, the Commis-
sion thought it prudent to cover this possibility in para-
graph 2 of the present article,

Article 29
The functions of a depositary

1. A depositary exercises the functions of cus-
todian of the authentic text and of all instruments
relating to the treaty on behalf of all States parties
to the treaty or to which it is open to become
parties. A depositary is therefore under an obliga-
tion to act impartially in the performance of these
functions.

2. In addition to any functions expressly pro-
vided for in the treaty, and unless the treaty other-
wise provides, a depositary, has the functions set
out in paragraphs 3 to 8 below.

3. The depositary shall have the duty:

(a) To prepare any further texts in.such addi-
tional language as may be required either under
the terms of the treaty or the rules in force in an
international organization;

(b) To prepare certified copies of the original
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text or texts and transmit such copies to the States
mentioned in paragraph 1 above;

(¢) To recelve in deposit all instruments and
ratifications relating to the treaty and to execute a
procéds-verbal of any signature of the treaty or of
the doposit of any instrument relating to the
treaty;

(d) To furnish to the State concerned an ac-
knowledgment in writing of the recelpt of any
ingtrument or notification relating to the treaty
and promptly to inform the other States men.
tioned in paragraph 1 of the receipt of such instru-
ment or notification.

4. On a signature of the treaty or on the deposit
of an instrument of ratification, accession, ac-
ceptance or approval,-the depositary shall have the
duty of examining whether the signature or in-
strument is in conformity with the provisions of
the treaty in question, as well as with the provi-
sions of the present articles relating to signature
and to the execution and deposit of such instru-
ments.

5. On a reservation having been formulated, the
depositary shall have the duty:

(a) To examine whether the formulation of the
reservation is in conformity with the provisions
of the treaty and of the present articles relating to
the formulation of reservations, and, if need be,
to communicate on the point with the State which
formulated the reservations;

(b) To communicate the text of any reservation
and any notifications of its acceptance or objection
to the interested States as prescribed in articles
18 and 19. '

6. On receiving a request from a State desiring
to accede to a treaty under the provisions of article
9, the depositary shall as soon as possible carry out
the duties mentioned in paragraph 3 of that article.

7. Where a treaty is to come into force upon its
signature by a specified number of States or upon
the deposit of a specified number of instruments
of ratification, acceptance or accession or upon
some uncertain event, the depositary shall have the
duty: _ ,

(a) Promptly to inform all the States mentioned
in paragraph 1 above when, in the opinion of the
depositary, the conditions laid down in the treaty
for its entry into force have been fulfilled;

. -(b) To draw up a procés-verbal of the entry into
force of the treaty, if the provisions of the treaty
so require.

8. In the event of any difference arising be-
tween a State and the depositary as to the per-
formance of these functions or as to the applica-
tion of the provisions ‘of the treaty concerning
signature, the execution or deposit of instruments,
reservations, ratifications or any such matters, the
depositary shall, if the State concerned or the de-
positary itself deems it necessary, bring the ques-
tion to the attention of the other interested States

or of the competent organ of the organization
concerned.

Commentary-

* (1) The depositary of a treaty plays a significant
role in what is really the administration of the pro-
cedural clauses of the treaty, and a number of the func-
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“ns of a depositary have already 'been ‘mentioned in

. »nnexion with preceding provisions of the present arti-
‘cles. It is thought'convenient, however, to collect to-
gether in a single article the main functions of a deposi-
tary relating to the:conclusion and entry into force of
treaties and that is the purpose of article 28. In drafting
its provisions the Commission has naturally paid par-
ticular attention to the Summary of the Practice of the
Secretary-General as Depositary of Multilateral Agree-
ments.

(2) Paragraph 1 states.the general principles that a
depositary, whether a State or an international organi-
zation, acts on behalf of all the parties to the treaty
as their delegate to hold the authentic text of the treaty
and to receive and communicate all instruments and
notifications relating to the treaty. In this capacity, the
depositary must be impartial and perform its functions
with objectivity. On the other hand, the fact that a
State is a depositary does not disqualify it from exercis-
ing the normal rights of a State which is a party to a
treaty, or took part in the adoption of its text, in re-
gard to the procedural clauses of the treaty. In that
capacity it may express its own policies, but it must
carry out its duties as depositary with impartiality and
objectivity. .

(3) Paragraph 2 of the article requires no comment.
Paragraph 3 deals with the functions of the depositary
in relation to the original text of the treaty, and as to
all instruments and notifications relating to the treaty.
Paragraph 4 makes it clear that the depositary has a
certain duty to examine whether any signatures or in-
struments are in due form.

(4) Paragraph 5 recalls the duties of depositary un-
der article 18 concerning reservations. Here again it is
made clear that the depositary has a certain duty to
examine whether a reservation has been formulated in
conformity with the provisions of the treaty. On the
other hand, it is not the function of a depositary to
adjudicate upon the validity of a reservation. If a reser-
vation appears to be irregular, the proper course of a

depositary is to draw the attention of the reserving State -

to the matter and, if the latter does not concur with the
_depositary, to communicate the reservation to the other
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interested States and bring the question of the apparent
irregularity to their attention in accordance with para-
graph 8 of the present article,

(5) Paragraph 6 recalls the duties placed upon a
depositary in the event of a State applying to become a
party to a treaty under article 9.

(6) Paragraph 7 deals with the depositary’s duty
to notify the interested States of the coming into force
of the treaty, when the conditions for its entry into force
have been fulfilled. The question whether the required
number of signatures or of instruments of ratification,
accession, ctc, has been reached may sometimes pose a
problem, as when questionable reservations have been
made. In this connexion, as in others, although the de-
positary has the function of making a preliminary ex-
amination of the matter, it is not invested with com-
petence to make a final determination of the entry into
force of the treaty binding upon the other States con-
cerned. However normal it may be for States to accept
the depositary’s appreciation of the date of the entry
into force of a treaty, it seems clear that this apprecia-
tion may be challenged by another State and that then
it would be the duty of the depositary to consult all the
other interested States as provided in paragraph 8 of
the present article. Accordingly, paragraph 7 does not
go beyond requiring the depositary to inform the inter-
ested States of the date when, in its opinion, the condi-
tions for the entry into force of the treaty have been
fulfilled.

(7) Paragraph 8 lays down the general principle
that, in the event of any difference arising between the
depositary and another State, the duty of the depositary
is to consult all the other interested States. Since the
depositary is not invested with competence to make
final determinations on matters arising out of the per-
formance of its functions, the matter must be referred
to all the States interested in the treaty. If the State
concerned or the depositary itself deems it necessary,
they may bring the question to the attention of the other
interested States. The rule has been formulated in that
way because there might be cases where the State hav-
ing a difference with a depositary might prefer not to
insist upon the matter being referred to the other States.
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F¥ CANDELNY SEP25/63 CONFD

TO EXTERNAL 1263 PRIORITY

REF OURTEL 1285 SEPi8

UNGA SIXTH CITEE

SIXTH CTTEE HELD ORGANIZATION MTG YESTERDAY ANMD WILL BEGIN
SUBSTANTIVE WORK TOMORROW,WITH RUD& OF ARGENTINA AS CHAIRMAN,
DADZIE OF GHANA WAS ELECTED VICE CHAIRMAN AND 7ABIGAILO OF
UKRAINE AS RAPPORTEUR. |

2. AGENDA WAS ADOPTED WITHOUT DEBATE IN THE ORDEF OF PRIORITY
INDICATED IN OUR REFTEL.IT WAS DECIDED IN PRINCI®LE TO DEVCTE ‘
ONLY ELEVEN MTGS TO COVER BOTH THE ILC REPORT ANL PARTICIPAT= _

ION IN LEAGUE OF NATIONS TREATIES: THIRTY-FIVE MTGS COMPARED TO

24 LAST YEAR ARE THEN TO BE SPENT ON FRIENDLY RELA'IONS DEBATE
TO START TENTATIVELY OCT14 AND LAST UNTIL END OF NQ' WITH

8 LAST MTGS ASSIGNED TG TECHNICAL ASSISTANCE.

3, ONLY INTERVENTION WAS BY SOVIET DEL MOROZCV WHC STRISSED IMPORT=-
ANCE OF FRIENDLY RELATIONS ITEM(HE DID NOT RPT NOT USE TERM
QUOTE COEXISTENCE UNQUGTE)CONCERNING WHICH HE STATED THAT
SOVIET DEL HOPED THIS TIME BOTH FOR DISCUSSION IN DEPTH A'D
QUOTE DECISIONS UNQUOTE.EXTRA MTGS DURING PERIOD ALLOCATED,ME
SAID,MIGHT BE NEEDED.

4. IMPRESSION OF FIRENDLY DELS IS THAT CTTEE IS IN FOR POLITIC.-
LEGAL DEBATE ALTHOUGH SCVIETS SEEM PREPARED TO RESPECT PRIORIT=
IES LAID OUT LAST YEAR.GENERAL ATTITUDE AT THIS STAGE IS ONE

OF WAIT AaND SEE,

5. AS FOR FIRST ITEM, SHORTER PERIOD ASSIGNED TO DISCUSSION OF
ILC REPORT WILL MILITATE AGAINST PREMATURE DISCUSSION OF ITS
TECHNICAL PARTS ALTHOUGHK THIS,OF COURSE, CANNOT RPT NOT BE
ENTIRELY RULED OUT. ADMIN PARTS AND PARTICULARLY PACE OF COMH«
ISSION WORK MAY WELL,ON THE OTHER HAND,BE FEATURE OF GENERAL
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DEBATE. IN CONVERSATION WITH US ,CTTEE SECRETARY LIANG REFERRED
Tb FACT THAT ILC DECISION ON ONE OR MORE WINTER MTGS HAD

BEzw TAKEN PRICR TO PUBLICATION OF THE AUSTERITY REPORT OF

THE ADVISORY CTTEE ON ADMIN AND RUDGETARY MATTERS(A/5537)
PARAS 52-74 OF WHICH ADVOCATE RETRENCHMENT IN PROGRAMME OF
CONFERENCES AND MTGS.HE WONDERED WHAT STAND CDA WOULD TAKE

IN pOTR SIXTH AND FIFTH CTTEES.

6. MORL GENERALLY, STATE OF FEELING IN SIXTH CTTEE ON QUESTION
OF ILC WORK MIGHT WELL AFFECT STAND ON ANY SUGGESTION LATER ON
TO FARM 2UT FRIENDLY RELATIONS ITEM TO SOME AD HOC BODY.

WHILE WE ARE INCLINED TO DOUBT THAT LATTER SUGGESTION ¥WGOULD
PROVE POPULAR AS IT WOULD BRAND SIXTH CTTEE WITH STERILITY,

WE FEEL THAT WE SHOULD TAKE PULSE OF CTTEE DURIQG FIRST FOUR
GR FIVE MTGS BEFORE MAKING OUR.STATEMENT ON FIRST fTEMe0
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Mr, Cadieux
(through Mr. Wershof)

Legal Division

Canada's Observations on the I1,L.C.'s Draft Articles
on the Law of Treaties.

The deadline for observations from
states on the first series of the I.L.C.'s draft
articles on the law of treaties 1is now upon us
(October 1). We attach our comments on various
articles and should be grateful for a decision
as to which of them should be mentioned in our
observations., Alternatively, you may prefer to
pursue some of them yourself when the Commission
gives further consideration to this first series.
We also attach a copy of the draft articles, and
your report on the 1962 Session of the Commission,

2. Our general conclusion is that there 1is
very little for us to comment about in the draft
articles. The task of codifying the law of treaties
is not one in which national interests play a major
role except insofar as the I.L.C. project is being
used by the Communist Bloc members to advance
national objectives. Canada's interest is that the
law of treaties should, as far as possible, be
certain as well as readily discernable. The I.L.C.'s
project has provided on the one hand, an opportunity
to compile a most useful synthesis of existing law
and practice, and on the other an opportunity to
develop the law along progressive lines to reflect
the changed needs of post war diplomatic intercourse.
With the learned guidance of its special rapporteur,
the Commission i1s fulfilling these objectives,

and it seems inappropriate for states to enter into
doctrinal disputes with the Commlssion unless .
national interests are involved. We are therefore
of the view that our observations might be kept to a
minimim. '

H COURTNEY RKINGSTONB
Legal Division
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