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it. covers.
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receipt of mal

LZ ip
Sup AY so,Py dav SI 9y

"3005

000005



Document disclosed under the Access to {nformation Act -

Document divulgué en vertu de la Loi sur I'accés a l'information

.*
ec.

(ESN
UNITED NATIONS ¥ Y NATIONS UNIES

WEY

NEW YORK.

FILE NOW: LE 130 (1-2) 4 December 1963

sir,

I have the honour to acknowledge the receipt of your

letter of 26 November 1963, transmitting the comments of the

Canadian Government on Part I of the draft articles on the

Law of Treaties drawn up by the International Law Commission

at its fourteenth session.

Accept, Sir, the assurances of my highest consideration.

Constantin A. Stavropoulos

Under-Secretary

Legal Counsel

The Secretary of State for

External Affairs

Department of External

Affairs

Ottawa, Canada
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FROM: THE UNDER-SECRETARY OF STATE FOR Date:... NW ewes . wee 26, ve 1563. Leceaees

ovembder
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I should be grateful if you would

transmit the attached letter to the United Nations

Legal Counsel.

Ns A, HOBERI sony

Under-Secretary of State

for External Affairs.
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; Hovenber 26,1963.

Sir,

I have the honour to refer to your letter

LE.130(1-2) dated October 23, 1962, concerning the
draft Articles on the Lav of Treaties and attached

commentaries dravn up by the International Law Commission
during its 14th Session. I regret the delay in anovering

your letter.

As requested, I am enclosing coments of the
Canadian Government on this draft.

Accept, Sir, the reneved assurances of my

highest consideration.

N. A. ROBERTSON 3

Under-Secretary of State

for External Affairs.

Constantin A. Stavropoulos, Esq.,

Legal Counsel of the United Nations,
oa NEV YORK.
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themselves the extent to which they are prepared to enter into

treaty relations with one another. It is observed that the

current practice with regard to treaties concluded under the

auspices of the United Nations, as well as many other multilateral

treaties, is to open them to participation by members of the United

Nations, the specialized agencies, parties to the statute of the

International Court of Justice and frequently, to such other states

as may be invited by the General Assembly. In Article & the

Commission is recomaending the establishment of a presumption of

intention on the part of contracting states that the treaty is to

be open to all states in a limited and very clearly defined case,

namely where the parties to certain types of treaties have not

expressed themselves on the question of participation. It is

assumed that the new rule is not to have retroactive effect.

4 It is noted that in Article 9(3)(b) and in Article

19(3}, the Commission has proposed that silence should constitute

a presumption of a state's consent after the expiry of a given period.

The arguments against such a presumption of consent are well known as

is the very real difficulty that occasionally exists at present of

eliciting any expression of opinion from states. It is observed that

under the rule formulated by the Commission, were a non-recognized

state to enter a reservation, the consent of a non-recognizing

contracting state to the reservation would be implied by the latter's

Silence. If the non-recognizing state were to object to the reser-

vation, its position on recognition would seen to be jeopardized

but it would presumably be open to the state to preface its objections

with a denial of intent to recognize. In the course of the Commission’:

review of Article 19, it might however wish to consider excluding

from that Article the presumption of a state's consent to reser-

vations entered by states it does not recognize.

5. It. is noted that under the rule set out in Article 17

concerning obligations prior to the entry into force of a treaty, a

state which has taken any part in the drafting process, is obliged

‘000009
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November 26, 1963.

Canadian Comments on Draft Articles
and Commentaries concerning the Law of
Treaties drawn up by the International

Law Commission at its 14th Session _

In its Commentary on Article 4(6), the Commission

has expressed the desire to have information from governments as

to their practice with regard to instruments of full powers. In

Canadian practice, the Prime Minister and the Seeretary of State

for External Affairs are considered to have general authority to

bind the Government and full powers are therefore not issued for

them. If full powers are requested and the representative of

Canada is other than the Prime Minister or the Secretary of State

for External Affairs, particular full powers are issued by the

Secretary of State for External Affairs. While it has not been

Canadian practice to issue general full powers, it is realized

that circumstances might arise in which it would be advantageous

to do so and accordingly, the Canadian government favours a provision

recognizing such powers.

2. It is noted that in paragraph 7 of the Commentary

on Article 4, it is stated that instruments of ratification, accession,

acceptance and approval "are normally signed by Heads of State although

in modern practice this is sometimes done by Heads of Government or

by Foreign Ministers". The Commission might wish to be apprised that

the usual Canadian practice in this regard is for such instruments

to be executed by the Secretary of State for External Affairs.

3. It is noted that in Article 8 the Commission has

recommended that where a general miltilateral treaty as defined in

Article l(c), is silent concerning participation, it is to be

assumed that the parties intended the treaty to be open to parti-

cipation by all states. It is noted that the Commission is not

recommending a derogation of the fundamental principle of inter-

national law that contracting parties are free to determine for 000010

ose 4
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to refrain from acts calculated to frustrate the treaty. The

Commission might wish to consider whether it is appropriate that

this rule should be so broad as to cover states which, although

participating in the negotiation of a treaty, have done so reluc~

tantly expressing the strongest reservations about it.

6. It is noted that in Articles 18, 19 and 20 concerning

reservations, the Commission has adopted the so-called flexible

approach by which reservations to multilateral treaties are admissable

providing they are compatible with the object and purpose of the

treaty. A reservation is to be regarded: asaccepted by a contracting

state if the latter has raised no objection to it within 12 months.

It is noted however that as phrased at present, some question might

arise as to whether compatibility with the object and purpose of the

treaty is to be the basis on which a state may make a reservation

(Article 18(d)) or the basis on which a state may object to a reser-

vation {Article 20(2)(b)). If the former, it would seem to be still

open to contracting states to object to reservations on other grounds. |

However, it seems to be the Commission's intention to make compati-

bility with the object and purpose of the treaty a prerequisite for

the admissability of reservations as well as the only grounds on

which an objection can be taken to a reservation. The Commission

might find it desirable to state this intention unequivocably in

order to remove any basis for an argument that states may still object

to reservations on other grounds. It is also noted that the Commission

is recommending the establishment of this rule concerning the compa-

tibility of the reservation with the object and purpose of the treaty,

only where the treaty is silent on the question of reservations

{Article 18(d)). Treaties which permit reservations to some or all

of their articles do not generally indicate standards of admissability,

and the effect of the Commission's recommendations would therefore

seem to be the creation of separate criteria for the admissibility

one &
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of reservations in the case of a treaty which is silent in this

regard, and in the case of a treaty which permits them. The

Commission might accordingly wish to consider the desirability of

extending the standard of admissibility it has formulated to

reservations made pursuant to express treaty provisions.

000012



Document disclosed under the Access to Information Act -

Pepa p Coupee eer

DEPARTMENT OF EXTERNAL AFFAIRS

MEMORANDUM OP
Ne, een i a 4
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° a &cc cceuacueecueceeeueeuncs (throx ~~ cate & UM Date“, November 26,,1963...
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FROM: .................2@@a1 Division... File No. .
20-3-1-6

REFERENCE: 2... ccc ccc cence ccc cre c cece eee net essereseneseteeccscenee

SUBJECT:...............Lnternational LawCommissionTreatyProject. 7,

CIRCULATION

Ext. 326 (6/56) 49110

We attach for your signature if you

approve a letter to the United Nations Legal Counsel

transmitting our comments as requested on the first

third of the work of the International Law Commission
on its treaty codification project. A summary and

comments<: on the possibly controversial articles as well
as those that might be considered to involve a Canadian

interest is flagged in the attached file.

2. The Commission's work has been largely
of a technical legal nature and it would not seem

necessary to refer the matter to the Minister. On

the other hand while the letter from the United Nations

is in the name of the Legal Counsel, it might be

regarded as inappropriate for the reply to be in Mr.

f Cadieux's name in view of his membership on the
Commission.
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TO EXTERNAL(LEGAL DIV:COPITHORNE) 1899 PRIORITY — a
INFO LDN WASHDC EMBPARIS NATOPARIS GENEVA ae |

REF OURTEL 1881. NOV16 : re

"18TH UNGAtPLENARY-6TH CTTEE ITEM RE EXTENDED PARTICIPATION IN
LEAGUE TREATIES.

FOLLOWING REJECTION YESTERDAY BY VOTE. OF/37-56(CDA)-9 OF CEYLON-

GHANA AMENDMENT TO DELETE PARA EMBODYING NEMBER STATES FORMULA

CZECHOSLOVAK AMENDMENT. TO INTRODUCE ALL STATES FORMULA WAS DEFEATED

BY VOTE OF 33-55(GDa2=14,USSR REQUEST FOR FURTHER SEPARATE ROLL CALL

VOTE ON PARA AS A WHOLE WAS REJECTED BY 33-52(CDA)-17-WHOLE RESLN

EMBODYING MEMBER STATES FORMULA Was. THEREAFTER ADOPTED BY 79CDA)=

020 |
2.DEBATE ON THIS POINT LASTED BEST PART OF DAY AND waS HIGHL 1G HTED
BY PERSONAL INTERVENTION OF SECGEN WHO EXPLAINED THAT ALL STATES

“FORMULA WOULD BE UNWORKABLE FOR SECRETARIAT.IN CASE OF ITS ADOPTION

‘HE SAID SECRETARIAT WOULD HAVE TO SEEK FROM UNGA A COMPLETE LIST OF

STATES WITH WHICH TO COMMUNICATE UNDER RESLN.

5. INCREASED MAJORITY IN FAVOUR OF MEMBER STATES FORMULA WAS ENSURED

ESPECIALLY BY SWITCHES FROM 6TH CTTEE VOTING BY CYPRUS MADAGASCAR

MEXICO CENTRAL AFRICAN REPUBLIC IVORY COAST AND SIERRA LEONE. |

VOTING FOR FIRST TINE RWANDA STOOD FOR MEMBER STATES FORMULA AND

BURUNDI AGAINST.TWO CONGOS VOTED IN FAVOUR. |

4eALL STATES GROUP RECEIVED FRESH SUPPORT OF BURMA SOMALIA AND -

" UGANDA.CHAD MAURITANIA AND SUDAN WHICH HAD VOTED FOR ALL STATES

FORMULA IN CTTEE AND DAHOMEY WHICH HAD. VOTED FOR OTHER FORMULA WERE

ABSENT. a - a

SeOUTCOME WAS BITTER DEFEAT FOR USSR DEL (MOROZOV) AND GHANA IAN DEL

(DADZ IE) WHOSE PERSONAL PRESTIGE IN 6TH CTTEE WAS VERY MUCH AT STAKE.

: , . 000014 |
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OR? The Under-Secretary UrICLASSIFIED

(through tl. Cedioux & U.N. Div.) Hovember 26, 1963.

Logal Division
20~3-1-6

Internetional Law Commission Treaty Project.

Ue attach for your signature if you

approve a letter to the United Nations Legal Counsel
transnitting our comments as requested on the first
third of the vork of tho International Lav Comission
on its treaty codification project. A summary and
comments. > on the possibly controversial articles as voll
acs those that might be conpidored te involve a Canndian
interost is flagred in tho attached file.

2. The Commission's vork has been largoly

of a technical legol anturo and it vould not seen

necessary to refer the matter to tha linistor. Cn
the other hand while the letter fron tho United Nations
in in the neme of the Legal Counsel, it night be
ro, ed as inappropriate for the reply to be in fr.

eux’o nace in view of his menborship on the
Commission.

Legal Division
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Proveniver 1 06s 5 he
SSCRETARY-CENSRAL'S STATEMENT IN ASSEMBLY PLENARY ON sxpewpep—4-

PARTICIPATION TN GENERA, MULTILATERAL TREATIES C CLUDED pp, ~3-/ be.
UNDER LEAGUES OF NATIONS AUSPICES

43 | —
The following is the text of a statement made by the Secretary-General

in the Cencral Assembly plenary meeting today:

"The representative of Guatemala has just requested me to indicate how

I would seek to implement the provision in an amendment to the draft

resolution now being considered by the exeral Assembly ~-- the cmendment

contained in Document AfLs 432 -- which would request the Secretery~General

to invite any State to accede to certain League of Nations treaties by

depositing an instrument of accession with the Secretary-~General,

"In this connexion, I feel it is incumbent upon me to bring the following

to the ettention of the Members of the Assembly: When. the Secretary-General

addresses an invitation or when en instrument of accession is deposited with

hin, he has certain duties to perform in connexion therewith. In the first

place, he must ascertain that the invitation is addressed to, or the instrument

emanates from, an a thority entitled to become a party to the treaty in

question. Furthermore, where an instrument ofaccession is concerned, the

instrument must, inter elie, te brought to the attention of all other interested

States and the deposit recorded in various treaty publications of the

Secretariat, provided they emanate from a proper authority, There are certain

areas in the world the status of which is not clear. If I were to invite or

to receive an instrument of accession from any such area, I would be in a

position of considerable difficulty unless the Assembly gave me explicit

directives on the areas coming within the "any State” formula. I would

not wish to determine on my own initiative the highly political and

(more)
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18 November 1963 oe 7

.

controversial question whether or not the avzeas the status of which

was unclear were States witain the meaning of the drart amendment now

being considered. Such a determination, I believe, falls cutside

my competence,

"In cenelusi.on, I must therefore state that if the ‘any State’

fermula were to ve acon aan = would be able to implenent it, only

if the General Assembly proviced me wit 1 the complete list of the

States coming within that formula, other than those which are Members

of the United Nations or the specialized agencies, or parties te the

aos WY

Statute of the Interretional Court of Justice,

x teMeale%bd .oh
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PRESS RELEASE GA/2875 - SUSMARY a venir Cage or
_RIGHTCENTN GENERAL ASSEABLY ~ 129 SRY TE

UNEECD HATIONS, RoYo —

, * ASSEUBLY CONSIDERS EXTENDE
QULTILATERAL TREATIES CONCMUDED vids
AUSPICESS RECQUMENDS INTERE

CONTINUE DRAFTING LAU OF TREATIES »

71 GENERAL ASSEIBLY THIS GORUING TOOK UP THE QUESTION OF EXTENDED
PART ECIPATION ABUERAL MULTILATERAL TREATIES - CONCLUDED USER THE AUS-
PICES OF ZHE_ TEAGUE _OF NATIONS: xTHE SIXTH COUUITTER (LEGAL? PROPOSED A RE SOLUT1033 In. ifs REPOAT ON
THIS LIT (DIC. A/5G02 AND CORR.4)5 WHICH YOULD HAVE THE ASSECSLY
EXPOYEN ITSELF 16 ASOUIE CENTAIN FUNCTIONS OF THE LEAGUE, REGARDING
21 GULTILATERAL TREATIES OF A TECHNICAL AND HOde POLITICAL RATURE, AND

bas {58 10N

_ OPEN THEN FOR ACCESSION BY STATES OTHERUISE THELIGIALE TO ParTIct? wz
Ti) THE INTERGATIGLAL AGREEUENTS. :

THE TREATICG HAVE BEEN CLOSED SINCE 1946, AiiONG THES ARE CONVENTIONS

CONCERNING SUCH UATTERS AS COMITERFEITING, NARCOTICS AND DUAL NATIONALITY,
TO AGENDGENTS LITRODUCED THIS LORYING. ti] THE ASSEUBLY DEAL UITH

THE QUEST SOU OF UNHICH STATES SHOULD BE. INVITED TO BECOWE PARTIES TO THE
liz s

THE DRAFT RESOLUTION AS IT STANDS YOULD HAVE THE SeCRETAR Y= GENERAL
QVITO CEG3ER STATES OF THE UNITED NATIONS AND THE SPECIALIZED AGENCIES,
PANTIES TO THE STATUTE OF THE FATERAHATIONAL CQURT OF JUS?@ICE AND STATES
DESICUATED FOR THI PURFOSE SY THE AGSOINLYe

THE FIRST AUENDECUT (DOC. KM obS2) 5 CO-SPOUSORLO SY CZYLON AND
GHANA, JOULD HAVE THE ASSERDLY DELETE REFCREGCES TO THA INVITATIONS.
THE OTHER AVENDUEST p BY CZECKOCLOVAKIA (DOC. A/Le4S2)9 SONLD INVITE
VAUY STATE” TO ACCLIE TO THE FuEATLIES.

STATLIENTS THIS CORNING JENE UADZ SY The REPRESENTATIVES OF GHANA,
CEYLO. » CZEGFISLOVAKIA, USSK, USITLO STATAS, GUATEMALA, AUSTRALIA,
HUSIGARY» PRANCL, ROUAIIA AND JA.AIGA. THE SECRETARY*GENZRAL GADE A
STATEIENT ON TMS EXTENDED PARTICIPATION IN CENERAL WULTILATERAL TREATIES
CPRESS RELEAGS SO/2Gid). CHANA SPOKE ON A POLNT OF OAOLR AND AUSTRALIA
IN REPLY. . . a

GONE oe a . 000018
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PAGE Zee PRESS RELEASE GA/2873 @ SUSARY
EAMLIER, THE ASSENBLY ADOPTED UNANIGOUSLY A RE SOLUT TO} NECONUE NDING

THAT THE INTERMATIONAL LAY COHGISSION CILC) CONTINUE DRAFTING THE
LAY OF TREATIES AND PROCEED WITH STS YORK ON INE RESPONSIBILITY OF
‘SPATES, THE SUCCESSION OF STATES AND COVELMOENTS, GPECIAL UISSIONS AND ©
RELATIONS BETUEES STATES AND INTER°COVERNGENTAL OnoANIZAT TONS.

IT ACTED OS THE REPORT OF TRE SIATH COULITTEC (DOC, AY5G601 AND CORR-2)
DEALING WITH THE AGENDA ITEM s REPORT OF THE INTCRNATIONAL LAY
COLUISSION 01) THE VORK OF ITS FIFTERITH SLSSION.

THE ASSEGGLY VILL CGUTINUE ITS COUSLOERATION OF THE ITE ON THE ©
TREATIGS AT $835 THIS. APTERNOON, UITHN JAPAN, BOLIVIA, NICARAGUA,
ALBANIA, ALGERIA, AND THE USSR (RIGHT OF REPLY) LISTED TO SPZAK>

CA CORE DETAILED ACCOUNT OF THES MEET ING APPEARS in TAKES i-12)
JE 480P «48 NOV GS
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uN a es
"__gSS RELEASE GA/2875 *- TAKE 1 st
“EIGHTEENTH GENERAL ASSEMBLY - 1258TH PLENARY HEETING cam |
UNITED NATIONS, NoYe

THE GENERAL ASSEMBLY HET. THIS HORN ING TO .TAKE UP TWO REPORTS OF
THE SIXTH CONMITTEE (LEGAL) DEALING VITKs

#- THE REFORT OF THE INTERNATIONAL LAU Cont ISSION (ILO? ON THE YORK
OF ITS FIFTEENTH SESSION} .

~* THE QUESTION OF EXTENDED PARTICIPATION IN GENERAL MULTILATERAL |
TREATIES CONCLUDED UNDER THE AUSPICES OF THE LEAGUE OF NATIONS.
_ THE FIRST REFORT (DOC. 4/366} AND CORR.2) SUBHITS FOR THE APPROVAL OF

THE GENERAL ASSEMBLY A RESOLUTION, VHICH, IN PART, RECONEENDS THAT THE.

LAU CONMISSION CONTINUE ITS. VORK.
THE ILC REPORT (DOC. A/3509) DEALT PRIGARILY. WITH THE DRAFTING

_ OF THE LAU OF TREATIES, OF UHICH THE FIRST 29 DRAFT ARTICLES WERE

QDOFTED LAST YEAR BY THE ILC. AT ITS FIFTLENTH SESSION, HELD LAST
SURHER, THE COMMISSION APPROVED A FURTHER 25 DRAFT ARTICLE. THESE

COVER THRE INVALIDITY AND TERMINATION OF TREATIES. OTKER SECTIONS
OF THE DOCUUENT REPORT ON THE CONHISSIONS WORK ON STATE RESPONSIBILITY,

SUCCESSION OF STATES AND GOVERNHENTS, SPECIAL GISSIONS, RLILATIONS

BETWEEN STATES AND INTER@GOVERNGENTAL ORGANIZATIONS AND THLE QUESTION
OF THE LEAGUE OF NATIONS TREATIES.

THE RESOLUTION SUBHITTED TO THE GENZRAL ASSEGSLY IN THE SIXTH

COHNRITITEE REPORT (DOC. A/3602 AND CORR) ON THE SECOND ITEti OF |

TODAYS AGENDA YOULD HAVE THE GENERAL ASSENBLY EGPOQWER ITSELF TO ASSUME
CERTAIN FUNCTIONS OF THE LEAGUE OF NATIONS REGARDING 21 GUL TELATERAL ae
TREATIES OF A TECKYICAL AND NON-POLITICAL NATURE. ~

THE ASSEMBLY, ACCORDING TO ThE RESOLUTION, VOULD OPEN THESE TREATIES,
WHICH HAVE BEEN CLOSED SINCE 1946, FOR ACCESSION TO STaTLS OTHERUISE

INELIGIOLE TO PARTICIPATE IN THESE GOVERNGENTS,. AMONG THE 21 TREATIES

ARE CINVENTIONS CONCERNING SUCH WATTERS AS COUNTERFEITING, NARCOTICS

AND pee NATIONALITY. — -

oS

weet

Se.
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PAGE 2= PRESS RELEASE~Ga/2873 - TAKE 1 |
THE RESOLUTION VOULD HAVE THE ASSEM2LY REQUEST THE SECRETARY-GENERAL

TO INVITE, TO BECOME PARTY TO THE THEATIES, MENBER STATES OF THE UNITED
NATIONS AND THE SPECIALIZED AGENCIES, PARTIES TO THE STATUTE OF THE = +
INTERNATIONAL COURT OF JUSTICE, AID STATES DESIGNATED FOR THIS PURPOSE
BY THE ASSEMBLY. THE RESOLUTION ALSO PROVIDES FOR CONSULTATION BETWEEN

TNE SECRETARY~GENERAL AND EMBER AND NON-MEMBER STATES UHICH ARE PARTIES
TO THE TREATIES AS TO UHETHER ANY OF THE TREATIES ARE NO LONGER IR
FORCE, HAVE BEEN SUPERSEDED BY LATER TREATIES, ARE NO LONGER OF INTEREST

FOR ACCESSION BY ADDITIONAL STATES, OR REQUIRE ACTION TO ADAPT THEN
TO CONTEMPORARY CONDITIONS. -
"FINALLY, THE RESOLUTION VOULD MAVE THE ASSEUALY REQUZST THE

SECRETARY*GENERAL TO REPORT ON THESE GATTERS TO THE GENCRAL
ASSEMBLY AT THE NINETEENTH SESSION AND YVOULD PLACE AN ITE IN THIS -
CONNEXION ON THE 1964 PROVISIONAL AGENDA.

TUO AMENDMENTS, DEALING WITH THE QUESTION OF WHICH STATES SHOULD

BE INVITED TO BRCOHE PARTY TO THE TREATIES, UERE CIRCULATED THIS
hi *

Ail ANENDNENT BY CEYLON (DOC. A/431) WOULD DELETE REFERENCES TO

THE STATES TO BE INVITED. THIS UGULD HAVE THE EFFECT OF PROVIDING
ONLY FOR CONSULTATIONS, ITH THE ASSEUALY ASSUMING THE LEAGUE OF NATIONS

FUNCTIONS VITH REGARD TO THE TREATIES. .
THE SECOND AUDNDUENT, BY CZECHOSLOVAKIA (DOC. A/432), VJOULD HAVE

THE SECRETARY-GENERAL INVITE "ANY STATE" TO ACCEDE TO THE TREATIES.
JA 5a 1BNOV 63°
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} THE ASSEMBLY YAS CALLED TO ORDER at 10140 Aclie BY THE PRESIDENT,
CARLOS SOSA RODRIGUEZ (VENEZUELA).

KeSe ZABIGAILO (UKRAINE), THE RAPPORTEUR OF THE SIXTH COMIITTEE, .
INTRODUCED THE COUMLTTEES REPORT. ON THE ITE® DEALING UITH THE LAY
COHHISSIONS REPORT. —

THE PRESIDENT. SAID THAT, THERE BEING NO SPEAKERS ON THIS ITEG, THE —
ASSENBLY WOULD VOTE. ON THE RESOLUTION.

THE ASSENBLY THEN ADOPTED THE RESOLUTION UNANIMOUSLY.

THE PRESIDENT THES TURNED TO THE ZTE DEALING WITH HULTILATERAL — .
‘TREATIES. Re ZABIGAILO CUKRAINE) INTRODUCED THE REPORT OF THE SIXTH
CONUITTEE ON THIS SUBJECT. _

| _HE NOTED THAT THE COHLITEE HAD NOT REACHED UNAULAITY REGARDING
THE GUESTION OF WHICH STATES SHOULD BE INVITED TO ACCEDE TO THE
TREATIES. SONE REPRESENTATIVES BELIEVED, HE SAID, THAT aLL STATES

SHOULD BE INVITED. ANY OTHER FORE ULA,T SAID, VAS CONSIDERED
INCONSISTENT WITH THE. PRINCIPAL OF UNIVERSALITY AND UAS DISCRIGINATORY.
THE GAJORITY, HOWEVER, ‘ADOPTED THE RECONHENDATION In THE ORAFT
RESOLUTION, HE SAID.

THE PRESIDENT SAID THAT, IN THE ABSENCE OF DISCUSSION ON THE REPORT ©
ITSELF, THE ASSEMBLY < ‘OULD TAKE UP THE DRAFT RESSLUT LON RECQUGENDED BY
THE SIXTH COMMITTEE, |

Eee DADZIE (GHANA) SAID THAT GHANA YAS ALSO A CO-SPoNsUR: OF THE
CEYLONESE ANENDNENT (DOC.A/451>. HE THEN INTRODUCED THE ANENDUENT.

EXPLUNING THE PURPOSES OF THE RESOLUTION AS A WHOLE,HE REPRESENTATIVE
OF GRANA SAID THAT IT WAS THE VILS OF THE CO-SPONSORS THAT IT VAS

ILLOGICAL TO PROCEED YITH THE INVITATIONS TO ACCESSION UITHOUT FIRST
DTERGINING THE VALUE OF THE 21 TREATIES. . .

“ORE 000022
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_ EaReSeRe COOMARASJANY (CEYLON, THE NEXT SPEAKER, aarp HIS DELEGATION
BELIEVED THE SIXTH CONMLITEE SKOULD CONSIDER AT THE NINCTEENTH SESSION |
OF THE GEWERAL ASSENELY THE QUESTION OF AN "ALL STATE” FORNULA FOR THE
DRAFT RESOLUTION. THIS VAS LIPORTANT, IF THE ASSENBLY wERE TQ ACCEPT THE
UNIVERSALITY: OF INTERNATIONAL LAY. ALL MULTILATERAL TREATIES SHOULD BE
THROUN OPEN TO ALL STATES, AND NOT IMPOSED ON ANY. THEY SHOULD NOT BE
LEFT OPEN ONLY TO ThE SO-CALLED "CIVILIZED STATES". CEYLON BELIEVED,

- HE SAID, THRAT PARAGRAPH! 4 OF THE DRAFT RESOLUTION SHOULD BE DELETED
At THIS. TIHE AND CONSIDERED FURTHER NEXT YEAR}
_ VRATISLAV PECKOTA (CZECHOSLOVAKIA), INTRODUCING THE ANENDUENT THAT
YOULD INVITE “ANY STATE" TO ACCEDE TO THE TREATIES, SAID THAT STRICT
COMPLIANCE WITH NORNS OF INTERNATIONAL LAU REQUIRED FURTHER STUDY OF -
THE REATIES, FACTS IN THIS REGARD HAD NOT BEEN DETERGINED, HE DECLARED.

. THEREFORE, HE SAID, HIS DELEGATION SUPPORTED THE CEYLON AENDUENT.
ANY EXCLUSION OF STATES FROW PANTICAPATING IN THE TREATIES, HE WENT

ON, HOULD BE DISCRIMINATORY AND INCONSISTENT WITH INTERNAT SONAL LAV.
_ IT VAS TINE, HE ADDED, FOR THE UNITED NATIONS TO ABANDO?) SUCH POLICIES» ©

THUS, HIS DELEGATION FELT IT NECESSARY TO INTRODUCE AN ANCNDUENT,
ANY OTHER FORHULA, HE SAID, UAS POLITICALLY HOTIVATED TO EXCLUDE

CERTAL! SOCIALIST STATES FROI] PARTICIPATION.
PLATON De MOROSOV CUSSR). SAID THE ASSEMBLY MUST FIRST DECIDE UHETHER

THE TREATIES CONCERNED WERE STILL IN FORCE. SORE VERE 40 YEARS OLD,
AND THIS YAS A LONG TINE FOR TECHNICAL TRLATIES, . CONDITIONS KAY HAVE
CHANGED AND THIS MIGHT HAVE TO OE TAKE! ANTO ACCOUNT, HE SAID.

I) THE HEANTINE, NEG STATES HAD APPEARED AND THEY VERE CONCLUDING

_ TREATIES THEMSELVES, INCLUDING TECHNICAL TREATIES. THIS ALSO. COULD
- INFLUESCE THE VALUE OF THE OLD LEAGUE OF NATIONS TREATIES, GANY UNITED
“NATIONS TREATIES HAY HAVE: »SUPERGEDED CERTAIN CLAUSES qa OLD LEAGUE
TREATIES,

JB IZSSP 18 NOV 63 —
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THE AMENDIENT, HE ADDED, DID NOT DELAY ACCESSION TO THE “ONE OR

TU0" TREATIES ALREADY KNOWN TO BE IN FORCE AND UITHK REGAW TO VHICH
STATES COULD INDICATE THEIR USTENTION. TO ACCEDE WITHOUT INVITATION.

- RECALLING THAT A SINILAR ANENDSENT HAD FAILED I0 CARRY 18 THE
COUOITTEE BY ONE VOTE,R. DADZIE SAID HE DELIEVED THAT THIS VAS DUE
TO LACK GFCLARIFICATION AS TO WHAT THE AMENDMENT WOULD DO. CCAUSE
THE AHMDNDUENT YOULD NOT PREVENT ACCESSION, HE HOPED NOU, SITH THAT
CLARIFICATION, THE ASSEMBLY VOULD ADOPT THE AUENDGEAT.

A 1203P 18 NOV 63. 7 ps ;
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\ UNITED NATIONS, te Yo

or THE SOVIET REPRESENTATIVE SAxD THAT IN FACT, vANY TECHNICAL@TYPE_ a
\ TREATIES CONCLUDED UNDER THE LEAGUE HAD MORE OR LRESS LOST THEIR
~ NGIGNIFICANCE. MANY WERE NO LONGER OF ANY PARTICULAR INTEREST TO STATES.

NUS, THESE TREATIES MUST BE CAREFULLY STUDIED TO FIND GUT HOU GAHY VERE
ely IN FORCE, HAD NOT BEEN SUPERSEDED, AND STILL VZRE OF. ,

REST TO STATES. -
SOVIET DELEGATION CONSIDERED THAT UNTIL THIS AS DONE, at OULD

DE HASTY 70 DEAL WITH THE NEXT TASIC -- AN INVITATION. TO STATES TO ACGEDE
TO ARR LEAGUE TREATIES, NOW COULD THE ASSEMBLY DECIDE AT THIS STAGE
ON THIS: GUESTIO, UNLESS THE SIGNIFICANCE OF THE TREATIES VAS FURTHER
STUDIED? HE ASKED.

TO RETAIN PARAGRAPH 4 VOULD [EA THE GENERAL ASSEIBLY vas STATING |
THE TREANIES CONCERNED VERE APPROPRIATE AND DESIRASLE, Aid THAT STATES
SHOULD ACCEDE TO THEM: BUT IT COULD HARDLY DO THIS, YHILE THERE SERE
STRONG FEELINGS THAT UANY OF THESE TREATIES WERE OBSOLETE OR EVEN
"EXTINCT? x\ PARAGRAPH 4 WAS CONTRARY ‘TO PARAGRAPH 5 AND THUS SHOULD
“BE DELETED’ S. PROPOSED IN THE ANENDSENT SUBUETTED BY CEYLON AND

& e WA

Hike. hoROZOV, SAID NEY STATES SHOULD DE GLVEA THE CHANCES TO EXPRESS
Ah OPINION ON THE OLD LEAGUE TREATIES YKICH VERE FORMULATED BUTORE
THOSE STATES nfaht Le INDEPENDENCE. STUDY OF THE TREATIES, HE
CONSIDERED, HEGHT LEAD TO REVISIONS TO THES TO TAKE ACCOUNT OF
CHANGES THAT HAD TAKEN PLACE OVER THE YEARS,

TO THROW THE: TREATIES OPEN TO ACCESSION AT THIS STAGE OULD ONLY
CAUSE COMPLICATIONS SINCE ANY STATES VOULD PROBABLY NAVE STRONG
RESERVATIONS AQGUT SOME OF THE TREATIES. UHY BE HASTY ABOUT TAKING
A DECISION THAT WOULD HAVE-NO PRACTICAL SIGNIFICANCE? HE. ASKED.
Wf VAS BETTER TO) VAIT FOR THE SECRET ARY°GENERALS REPORT ON THE HATTER
TO THE NINETEENTH SESSION.
AUDA, ‘DELEGATION, HE SAID, VOULD VOTE FOR. THE CEYLON-GHANA,

JB 1208, 18 av 68 . - I
, | _ Oe - 000025



* Document disclosed under the Access to [Information Act -

ho . ‘ of . Document divulgué en vertu de la Loi sur I'accés a l'information
4

7 '

Y

UNZ 4

RESS RELEASE GA/2873 ‘CAKE 5
HIGHTEENTH GENERAL ASSENBLY - 1258TH PLENARY NESTING (Am?
UNITED NATIONS, NeYs

HR» KOROZY SAID THAT IF THIS ASENDUENT UERE DEFEATED, THE
QUESTION OF UNIVERSALITY OF TREATIES WOULD ARISE. ALL STHATES HAD _
THE INHERENT RIGHT. TO PARTICIPATE IN GULTILATERAL TREATIES, HE.
DECLARED, AND THIS RIGHT COULD NOT BE LANTED. ATTEHPTS AT LINITATION
“UERE DISCRIMINATORY: AND CONTRAVENED THE PRINCIPLE OF UNIVERSALITY.
THE SVEREION EQUALITY OF STATES WSS A BASIC FOUNDATION OF ~~.
INTERNATIONAL LAU, SAID MR. THOROZOV, AND COULD NOT BE DENIED.

BY ” SO PHISTICTEDTM FORMULATIONS SOME DELEGATIONS SOCETIGES TRIED
TO GIVE AN APPEARANCE OF LEGALITY TO DISCRIMINATORY PROPOSALS, - HE
CONTINUED. FOR INSTANCE, UEHBERSHI? IN A SPECIALIZED AGENCY OF THE.
UNITED NATIONS UAS NOT A CRITERION FOR A STATES PARTICIPATION IN.
A MULTILATERAL TREATY.

AS IT STOOD, PARAGRA 4 VOULD EAN THAT THE. GENERAL ASSEUBLY COULD
DECIDE TO Invite. ‘STATES TO ACCEDE TO A TREATY -~ OR DECIDE NOT.
TO INVITE IT © PENDING ON ITS SYUPATHY OR ANTIPATHY TO THE STATES a
SOCIAL OR POLITICAL SYSTEM. BUT THE GENERAL ASSENBLY VAS NOT A °POLIT-
ICAL CLUB", SAID THE SOVIET REPRESENTATIVE, THAT COULD ACT IN SUCK A
ANNER.

HR. TOROZOV SAID THERE. HAD BEEN QNLY A VERY NARROW UAJORITY In
FAVOUR OF PARAGRAPH 4 UHEN IT YAS VOTED ON IN THE SIXTH -
COMMITTEE. STATES SHOULD CONSIDER AT THIS STAGE JHETHER THEY THOUGHT
A DISCRIMINATORY PROVISION SHOULD BE KICLUDED IN-THE .
ASSENBLYS RESOLUTION ON THIS SUBJECT. HE URGED THE DELETIO oF
PARAGRAPH 4, OR «* IN) THE EVENT OF ITS RETENTION -~ ADOPTION OF
THE AMENDHENT OF CZECHOSLOVAKIA,

ON A MATTER SUCK AS. THIS THE ASSEIBLY SHOULD NOT TAKE A oscIsion
THAT VOULD BE °FOLITICALLY DISPLEASING” TO SCORES OF STATE3.
Re SOROZOV SAID EVEN THOSE STATES THAT OPPOSED THE INVITATION

‘TO ALL STATES TO ACCEDE TO THE TREATIES REALIZED THAT ONLY ONE OF THE
TREATIES WAS OF INKEDIATE VALUE}

IF PARAGRAPH 4 YERE RETAINED 18 LTS PRESENT FORM IN [HE DRAFT
RESOLUTION, THE SOVIET DELEGATION COULD NOT SUPPORT TITHE RESOLUTION
IN ITS ENTIRETY, GRe NOROZOV DECLARZD.

JN20RP 148 KOV 63 vo
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STEPHEN te SCRIEBEL . CN ITED STATES) SAID HLS DELEGATION STRONGLY
OPPOSED THE CEYLON@GHANA ANENDMENT. I EFFECT, HE SAID, 1T VOULD
POSTPONE UNTIL NEXT YEAR AN ISSUD UHICH HAD DEEN EXTENSIVELY DEBATED
THIS YEAR. FURTHERCORE, HE ADDED, IT YOULD BAR CERTAIN. STATES FROU
ADHERING TO THE TREATIES, ONE TREATY ON COUNTERFELT ING VAS NEEDED Now,
HE SAID. OTHERS, TCO, HIGHT BE REQUIRED.

CONTINUING, HE SAID THAT THERE VAS “VIRTUALLY NO CHANCE” THAT THE
ISSUES REGARDING THAT “ALL STATES” FORMULA COULD BE RESOLVED.| HE
ASKED IF THE ASSEMBLY BELIEVED THAT SUCH DISPUTES AS THOSE REGARDING .
THE STATUS OF THE ENTITIES OF NORTH KOREA, NORTH VIET“NAN, OR LATIVA,

LITHUANIA OR ESTONIA, AND OTHERS UOULD BE. RESOLVED DURING THE COMING
YEAR. \

He THE\ OUEST ION OF THE. TREATIES, HE TM SAID, HAD BEEN CONSIDERED IN THE.
PAST TUO SESSIONS OF THE GENERAL ASSENBLY. | IT WASTINE TO RESOLVE

THIS ITEM BY ADOPTING THE DRAFT. a
. TURNING TO THE CZECHOSLOVAK ANEVONENT, UR. SCHUEBEL SAID HIS
DEL RAAT ICH OPPOSED IT EVEN MORE STRONGLY THAN THE CEYLGN-GHANA
4 HENT _

THE ‘ASSENBLY, | HE SAID; HAD NEVER ADOPTED THA "ALL STATES"
FORMULA AND! SKOULD NOT DO SO TODAY. SUCH A FORMULA VAS NOT YORKABLE.
FURTHERMORE, THE SECRETARY@GENERAL COULD NOT PASS ON THE STATES OF

EAST GERMANY OR ESTONIA,. AS TO VHETHER OT NOT THEY WERE STATES.
MEMBERS OF THE GENERAL ASSENBLY DID NOT RECOGNIZE UNRECOGNIZED ENTITIES |
AS STATES, HE SAID. WHY SHOULD IT HAVE TO ENTER INTO TREATY RELATIONS
WITH THESE ENTITIES? HE ASKED,

TKE REPRESENTATIVE OF THE UNITED States VENT On To. SAY THAT THE
MOSCOW TREATY WAS NOT, CONTRARY TO THE VIEVS OF SOME DELEGATIONS, A

_ PRECEDENT FOR\THE “ALL. STATES” FORHULA, IT HAD BEE) WLCESSARY TO HAVE -
* THREE DEFOSITORIES FOR THE TREATIES, THE SECRETARY-GENERAL, HE SAID,
VAS ONLY A SINGLE DEPOSITORY. NEITHER UERE THE GENERAL ASSEABLYS
CALLS FOR\ALL STATES CO@OPERATION ~- AS IN THE RESOLUTIUN O° THE
CONGO «= PRECEDENTS FOR THE “ALL STATES" FORHULA. © THESE RESOLUTIONS
HAD NOT INVITED THE DEPOSIT OF LEGAL INSTRUSENTS,HE SAID.

THE FORNULA IN THE DRAFT RESCLUTION BEFORE THE GENLRAL ASSEUBLY,
HE VENT ON, REPRESENTED 4 CONMPROGISE, AS HAD. SEEN ADOPTED AT THE
VIENNA CONFERENCE On _GoNsuLar AND DIPLOUATIC RELATIONS.

JB 216P, 16 HOV 65 | | : 000027
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ROBERTO HERRERA CQUATENOLA) SAID KIS DELEGATION AGREED WITH THE
UNITED STATES REASONS FOR OPPOSING THE TUO ANENDIENTS. | |

HIS DELEGATION, HE SAID, HAD ASKED THE LEGAL COUNSEL I” THE
SIXTH COMMITTEE WHETHER THE SECRETARY-GENERAL COULD DECIDE WHICH ENTITIES
VERE OR WERE NOT STATES, IF THE PROPOSAL BY CZECHOSLOVAKIA YAS ADOPTED,
HE RREQUESTED THE PRESIDENT TO ASK THE SAKE QUESTION OF THE |
SECRET ARY=GENERAL« )

THE SECRETARY°GENERAL THEN UADE A STATBHENT IN REPLY TO THE REPRESEN-.
— TATIVE OF GUATEMALA, |
“U THANT‘SAID THAT SHEN AN INSTRUMENT OF ACCESSION UAS DEPOSITED
WITH THE GECRETARY-GENERAL, HE HAD CERTAIN OUTIES TO PERFOR’ IN
CONSEQUENCE == HE HAD» FOR INSTANCE, TO ASCERTAIN THAT IT SuANATED FROM
AN AUTPORETY ENTITLED TO DECOIE A PARTY.10 THE TRUATY CONCERNED, IF
THIS VAS TRE CASE, THE INSTRUGENT GUST GE BROUGHT TQ THE NOTICE OF
ALL INTERESTED STATES.

HOVEVER, THERE VERE CERTAIN AREAS. IN THE UORLD UHOSE STATUS UAS NOT
CLEAR. -IF HE RECEIVED AN INSTRUMENT OF ACCESSION FROM ANY SUCH AREA,
HE WOULD BE PLACED I) CERTAIN DIFFICULTIES, UNLESS THe ULNERAL ASSEWOLY
GAVE Hit SONE EXPLICIT DIRECTIONS ON THE AREAS COMING VITHLI THE "ALL
STATE” FORUULA, EF THAT FORMULA UERE PART OF A RESOLUTION, AS PROFOSED
BY CZECHOSLOVAKIA IN ITS AMENDMENT. |

| AS SEGRETARY°GINRAL, HE WOULD NOT YISH TO DETERWINZ SUCK 4 HIGHLY |
POLITICAL GUESTIONAS TO VHICH AREAS, UHOSE STATUS VAS WICLEAR, CANE
WITHIN THE CONTEXT OF SUCH A FORWULA. SUCH A DECISION UAS OUTSIDE
HIS CONPETHICE, U THANT CONTINUED.

IF THE LL STATE” FORMULA VAS ADOPTED IN THIS RESOLUTION, iE YOULD
GE ABLE TO \IMPLEHENT IT ONLY IF THE ASSEMBLY PROVIDED HIG WITH
°q COMPLETS LIST” OF THE STATES COUING UITHIN THE MEANING OF THE FORUULA,

SR THAN THOSE HENBERS OF THE UNITED NATIONS OR THE SPECIALIZED AGENCIES
OR PARTIES TO THE STATUTE OF THE INTERNATIONAL COUT OF JUSTICE. 300028
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SIR KENNETH BAILEY CAUSTRALIA) Sato HIS DELEGATION vOULD
OPPOSE THE AUENDNENT OF CEYLON AND GHANA. .

HE SAID INVITATIONS TO ACCEDE TO CERTAIN IREATIES COULD JELL BE
SENT AT ONCEs IN OTHER CASES THEY MIGHT HAVE TO AUAIT THe SECRETARY
GENERALS CONSULTATIONS ON THE UTILITY OF THE TREATIES. HIS DELEGAT LON
HAD FOUR REASONS FOR OPPOSING THE AMENDNET OF CEYLON O GHANA.

FIRST, OPERATIVE PARAGRAPH 4 “AS A CAREFULLY CONSIDERED, IGFORTANT |
AND INTEGRAL PART OF AN INTRIGATE HETHOD OF OEALING JITH A HIGHLY
PROFESSIONAL MATTER, AND HAD BEEN ADOPTED BY THE SIXTH COWWITTEE
ON ITS LAST VOTE VITHOUT DISSENT,

SECOND, THE PARAGRAPH HAS BEEN ADOPTED AFTER A. "LENGTHY, FRANC
AND FOOD”. DEBATE ON A QUESTION TF PRINCIFLE. HE SAID “SUPPRESSION®
OF PARAGRAPH 4 YAS BEING SOUGHT THIS YEAR 18 THE KOPE THAT A DIFFERENT
RESULT GIGHT DD ACCOUPLISHED. IN 1964. AUSTRALIA YAS PREPARED TO DISCuss
THE "ALL STATE” FORMULA, WHENEVER IT YAS NECESSARY, BUT IT COULD SEE
“RO ADVANTAGE It! MAKING A FURTHER DEBATE NECESSARY i 4964, WHEN THE SATTER
HAD JUST BEEN DISCUSSED IN DETAIL AT THIS SESSIOU. FURTHERNORE, IF
THE ASSESBLY DECIDED IN 1964 THAT STATES OUTSIDE THE UNITED NATIONS
FAIILY SHOULD BE INVITED TO ACCEDE TO THE TREATIES

eee YF COULD 00 sO BY 4 SIMPLE RESOLUTION © DESIGNATING THE STATES
i ®

THIRD, IT HAS Tine FOR ACTION SOU ON THE UATTER INVOLVED In
PARAGRAPH 40. THIS VAS NOT A NATTER OF "RUSHING GPANYTHING, SINCE
TREATIES UHICH WERE SOT READY TO BE THROUN OFuN ZED NOT 82. TKERE
tERE THO LEAGUE TREATIES DEALING JITH THE SUPPRESSION OF COUNTERFEITING
THAT WERE READY FOR ACCESSION DY NEU STATES, SAID SIR KENNETH.

FOURTH, SAID THE REPRESENTATIVE OF AUSTRALIA, PARAGRAPH 4 GREU
OUT OF THE EARLIER PARAGRAPHS OF THE RESOLUTION, THERE WUAS URGENT
REASON WOR ACTION NOU, HE SALD. HOVEVER, THIS JAS WOT THE POINT. THE
GENERAL ASSELIBLY, HE SAID, SHOULD (O07 HAVE TO JUSTIFY ACTION ON THE
GROUNDS OF . URGENCY. THERE VAS 00 REASON TO POST PONE ACTION AS THE
HATTER HAD DEEN SUFFICIENTLY CLARIF 180

dN250P 18 NOV 65
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- AS TO THE CZECHOSLOVAK ANEUDUENT, SIR KENNETH SAID HIS DELEGATION
WOULD VOTE AGAINST IT. . THE GUESTION BEFORE THE GENERAL ASSEUDLY,
TE SAID, WAS UNETHER THE SECRETARY°GENERAL SHOULD SE AUTHORIZED

TO INVITE "ALL STATES" OR STATES I THE “UNITED NATIONS FAUGILY’,s
- AND OTHER STATES DESIGNATED BY THE GENERAL ASSEHBLY. THE TEXT OF THE
RESOLUTION, HE SAID, ALREADY REPRESENTED A COMPROGISE.

THE PROCEDURE ADOPTED IN THE RESOLUTION, HE SZID, vAS EXACTLY IN
ACCORD VITH UNITED NATIONS PRACTICE. FURTHERUOAE, HE URGED ADOPTION
OF THE RESOLUTION AS IT STOOD,BECAUSE IT VOULD NOT DE PROPER FOR. THE
SECRETARY“GENERAL TO DECIDE WHICH EXTITIES VERE STATES. HE VOULD HAVE
TO SUBIIT THE MATTER TO THE GENLRAL ASSEHSLY, THUS, IT dOULD RAVE THE
ou EFFECT OF THE “VIENNA FORMULA” CONATINED 18 Te RESOLUTION, HE ©

THE SECRETARY-GENERAL» HE RiCALLED, HAD JUST STATED THaT. THE QUESTION 4
‘CONCERNING THE STATES HTE SHOULD EIVITE VAS BEYOUD KIS CONPLTENCE,

. THE CHOICE, HE SAID, UAS BETUEEN A CONSTITUTIONAL AND NON-CONSTITUZ -
TIONAL GETHOD. GF ARRIVING AT TRE SANE RESULT.
.. THE VIENNA FORGULA IN OPERATIVE PARAGRAPH 4 SHOULD, THEREFORE,
BE RETAINED, HE SAID. ©

{Re DADZIZ (GHANA), SPEAKING 01) A POINT OF ORDEA, SAID IT WAS NOT

TRUS} BEETUOTREEGRESENTATIVE OF AUSTRALIA HAD TiPLIED
| <THS SIXTH CONULITEE ON PARAGRAPH 4, O08 THE QUESTION OF APPLICATION OF
THE “VIENNA FORMULA (DOC. A/5602, PARAGRAPH 24(D)) UaS THE SAGE
N A PROPOSAL TO DELETE THAT PARAGRAPH. A HAJORITY OF STATES YAS
NOT OPPOSED TO THE CUESTION INVOLVED IN THE PRINCIPLE OF UNIVERSALTIY,

Re DADZIE ASKED GENBERS NOT BE BE "HISLAID® BY TKE STATENENTS GADE
BY THE REPRESENTATIVE OF AUSTRALI Ac

dA 320P Ldtov 63-
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_ SIR KENNETH BAILEY OF AUSTRALIA, REPLYING TO THE REPRESENTATIVE
OF GHAIA, SAID THAT HE HAD NO INTENTION OF SISLEADING THE OENERAL
ASSEMBLY. THE FOUNDATION OF HIS STATEMENT COULD BE FOUND ON PAGE it OF
THE RAPFORTEURS REPORT. RECALLING THE PROCEDURE THAT OCCURRED IN
THE SIXTH COHNITTEE ON THE DAY OF THE VOTE, THE REPRESENTATIVE OF
AUSTRALIA SAID THE REPORT SPOKE FOR ITSELF.

ENDRE USTOR CHUNGARY) SAID THAT THE CEYLON AHENDMENT HAD SEEN DEFEATED
BY ONLY ONE VOTE.N IN THE COKMITTEE. FURTHERGORE, IT HAD BELEN SUPPORTED
BY AFRICAN AND ASIAN STATES, | FOR UHICH THE OPENING OF THE TREATIES —
WAS DESIGNED.

HIS DELEGATION HOPED, HE SAID, TREAT THE AJENDAENT VOULD BE ADOPTED.
TORE IF IT VERE NOT, HIS DELEGATION UVOULD SUPPORT THE CZECHOSLOVAK

, Te
JHE PRINCIPLE OF EQUALITY OF STATES REQUIRED THAT NO GROUP OF

STATES HAD THE RIGHT TO. BAR OTHER STATES FROG PARTICIPATION IN THE
TREATIES. PARAGRAPH 4 ANGUITED TO DISCRUMINATION, UHICH COULD NOT BE
TOLERATED ANONG STATES ON THE BASIS OF THEIR SOCIAL AND ccoNonic

. ORDER. SUCH DISCRININATION HAD TO BE ERADICATED, HE SAID.
' THE CHARTER OF THE UNITED NATIONS DID MOT Lit THE ADOUNT OF
EQUALITY, HE DECLARED.

IT WAS IBEVITABLE, HE SAID, THAT DISCRIMINATORY CLAUSES OF
THIS KIND WOULD BE ELLIINATED FROG PRACTICES EH! THE NITED NATIONS,

REFERRING TO THE SECRETARY°GENERALS STATEGENT TODAY, TG
REPRESENTATIVE OF HUNOANY SAID THAT ADOPTING THE “ALL STATES" FORMULA
UOULD MERELY PLACE THESE TREATIES ON AN EAL FOOTING JITH OTNER
EXISTING TREATIES, CONGLUDED (UNDER THE LEAGUE oF.
HATIONS. -

dNSSOP 18 NOV 635
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"PRESS RELEASE GA/2873 ° TAKE 13
EIGHTEENTH GENERAL ASSEABLY ° i250TH PLENARY VEETING cam
WITED NATIONS, Boo

PHILLIPE fonop (FRANCE) SAID HIS DELE@AT ION OULD VOTE FOR THE
RARSOLUTION AS IT STOOD. |

THE CEYLON AGRNDHENT, HE SAID, SOLVED NOTHING. iT GERELY DEFERRED
THE QUESTION UNTIL NEXT YEAR, UHEN THE GENERAL ASSEABLY BOULD BE FACED
UITH THE SANE PROBLEM.

' 4 ADOPTING THE RESOLUTION NO DISGAININATORY ACT UOULD BE CONITTEDs
THE CZECHOSLOVAK ANENDHENT UOULD RECUIRE THE SECRETARY-GENERAL TO GO
BECOND HIS COWPETENCE. THE SECRETARY“GCNERAL HILSELF, HE SAID, RAS
GHOUN THE DIFFICULTIES WITH UHICH HE VOULD BE FACED. -.

THE STATEQENT OF THE REPRESENTATIVE OF HUNGERY i/0ULD CONVINCE NO ONE,
THE REPRESENTATIVE OF FRANCE DECLARED.

HIS DELEGATION APPROVED THE 3383597 09407)-" 5 “UNICH, I) HIS VILU,
VAS A “COUNOH SENSE” FORHULA,. THIS tas THE ONLY ADJINISTRATIVELY AND
JURIDICALLY REALISTIC FORHULA, HE STATED. IT JAS NOT DEFINITIVE AND DID —
OF CLOSE THE DOOR TO ANY STATE. THE CZECHOSLOVAK ABENDHENT VAS

POLITICALLY DANGEROUS, WHILE THE CEYLON PROPOSAL DID MOTHING BUT POST-
FONE THE HATTER:

THE VIENNA FORHULA®, HH! HIS VIE, VAS A DENOCRATIC SOLUTION", HE
SAID. IT VAS THE ONLY ONE COLPATIBLE WITH THe SPIRIT OF THE 24 TREATIES.
THERE HAD CEES NO CLAUSE IN THE TREATIES INVITING ALL sTATES.

CONCLUDING, OR, HONOD SAID THAT THE ARGUURUTS PRESENTED SHOVED THAT
THE TEXT OF THE DRAFT RESOLUTION VAS THE OULY ACCEPTABLE QEANS. HE
AS7RALEDHEC BOEIOSSEULL CARD, ADOBEDTRLOLOCINDT LOOROORCLLENCUF BOT ROBORBOAL
ISSUE, WHICH HAD TO BE CONSIDERED UNDER OTHER CIRCUUSTANCES.

JB S40P iG Nov GS
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RESS RELEASE GA//26735 ~ TAKE 12 ;
IGHTELNTH GENERAL ASSEHOLY = AgZSuTH PLENARY NLETING CAN? .

UIITED HATIONS, fhe Yeo. oO a ,

TRAIAN IONASCU CROMANIAD, CROMANIAd, THE NEXT SPEAKER, SAID THE
TREATIL£ES CONCERNED VERE OF A UIVERSAL NATURE AND SKIULD cE OPE!) To
ACCESSION BY ALL STATES WATHOUT DISCRHININATION ©- PARTICULARLY SINCE
THEY VERE NOT POLITICAL, CUT TECHIICAL TREATIES.

THIS OPINION HAD BEL) SUPPORTED IN SUCH A NON@-POLITICAL BODY aS
THE INTERNATIONAL LAY CQU1SSIOU, HE ADSED. PRINCIPLES SUCH AS THE

_ SOVEREIGN EQUALITY OF STATES UST BE RESFECTED, ROMANIA CONSIDERED,
. ES VIEY OF THEIR INFORTANCE 10 INTERNATIONAL Lau. .

‘AS FOR THE ARQUNENT THAT ACCESSION TO THE TREATIES BY CERTAIN STATES
UOULD BE “ACIT RECOGNITION” OF THOSE STATES, HE SAID THIS ARGUTENT -
HAD BEEN REJECTED Ui THE PAST AND VAS IRRELEVANT, HIS DELEGATION
SUPPORTED THE ANENDHENT OF CZECHOSLOVAKIA, AND ALSO HAD NO OBJECTION *

TO THC FORMULA PROPOSED BY CEYLOND AND GHANA. IF THE CZECHOSLOVAK
QLENDGENT WERE REUECTED, APPROVAL GF THE OTMER ANENDOMETT VAS THE ONLY
ACTION THE ASSEGBLY COULD RIGHTLY TAKE. a oe

LeBo FRANCIS (JAMAICA) RECALLED THAT THE REPRESESTATIVE OF THE SOVIET
UIION HAD NOTED THAT THD CEYLON ANENDIIENT HAD KOT CAARIED THE CONNITTEE
BY ONLY ONE VOTE. BUT, HE SAID, THE ASGENBLY HAD TO PRICZEN ON THE
BASIS OF THE UAJORITY WILL. HE VONDERED YHAT THE SOVIET HEPRESENTATIVE
YOULD HAVE SAID HAD THERE BEEN A LARGER MAJORITY VOTE ASALIST THE
ANENDNENT, HE SAID THE ARGUNENTS If FAVOUR OF THE TO ACZND. ENTS
VERE “DIRECTED AT DEFEATING THE DRAFT RESOLUTION", SUT. HOD ACTUALLY
STRENGTHENED THE CASE FOR ITS SURVIVAL.
_WE SAID DELETION OF OF ERATIVE PARAGRAPH 4 UOULD LEAVE OPZRATIVE

PARAGRAPH 2 “HEANINGLESS AT THIS STAGE”, ONCE WACHINERY YAS
ESTABLISHED FOR ACCESSION DY STATES «° AS IN PARAGRAPH 1 OF THE
RESOLUTION -°AND ONCE THE CONSENT OF SIGUATORISS UasS OUTLIMcD ==
AS IN PARAORAPH 2 ~~ THERE UAS NO REAGOW TO HALT THE PAOCESS SY RENOVING
PARAGRAPH 4. ° |

py i,
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Pagih 2= PRESS RELEASE Gh/2373 - TAME $2
- TURNING TO EME "ALL STATES” FORUULA, Re PRANCIS SAID THE SION IF ICANCE
OF THE HOSCOU TREATY IN THIS CONTEXT SHOULD NOT BL OVER-.SO£ASIZED.
THAT TREATY HAD NOT CHANGLD THE DEIFPLOGATIC SITUATION IN SOU AREAS -

_ OF THE YORLD, HOT HAD IT CHANGED THe OIPLOWATIC SITUATION AS BETUEEN
SEVERAL COUNTRIES.

THE TREATY, HE ADDED, HAD RECELVED “THE UNQUALIFIED DESUNCIATION oF
OVER 600 HILLION PEOFLE°, AND SURELY THIS HAD SERIOUSLY AFFECTED THE
FRACTICAL UWHIVENSALITY oF THE TREATY AND “THE PEACTZ OF WIND OF THE
NAJORITY OF PERSONS HERE”.

{Re FRANCIS ASKED WHY THE ASSENGLY SHOULD ESPOUSE UMEVERSALITY IN
RELATIVELY UIEIPORTANT GATTERS FOR THE BEVEFIT OF THOSE YHO HAD
RENOUNCED UNIVERSALITY IN A GUCH UORE SERIOUS HATTER.

TO ACCEPT THE TALL STATES” FORNULA JOULD HEAN A CERTAIN DEGREE
OF RECOGNITION OF SONE STATES BY OTHERS, JHICK YOULD NOT OTHERWISE
HAVE READILY RECOONIZED TKEti3; AND VOULD PHOBABLY EVENTUALLY INVOLVE
THEIR “CREEPING INTO THE UNITED HATIOUS THROUGH THE SIDE DOOKTM.

THE "ALL STATESTM FORMULA WAS GENERALLY GOOD, BUT IT IGNORED
DIPLOUATIC REALITIES.

THE REPRESENTATIVE OF JAHAICA SAID THAT UNDER THE DRAFY RCSOLUTION
THE UNITED NATIONS UGULD REGAIN FREE TO INVITE STATES OTHER THA THOSE
HENTIOVED IN PARAGRAPH 4. HE URGED THAT THE INTERESTS OF THE LATTER
STATES NOT BE SACRIFICED FOR “THE ILLUSORY INTERESTS” OF A FEY. |
JAIAICA VOULD VOTE AGAIUST BOTH ANENDUENTS.

THO PRESIDENT SAID THERE VERE STILL SEX SPEAKERS Ot} HIS LIST <=
JAPAN s BOLIVIA, NICARAGUA, ALBANIA, ALGERIA AND THE USSR (RIGHT OF

ri *

THE GEETING ADJOURNED AT 1325 Pelle THE ASSENBLY VILL NEET AGAIN AT
CECOT Pollo TODAY. _

CEND OF TAKE 12 AND PRESS RELEASE GAS2873)
da 3590P 13 NOV. 63

a "\ So | sO 000034
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FM CANDELNY NOv16/63_CONED

TO EXTERNAL 1881 /OPIMMED

INFO LDN WASHDC EMBPARIS NATOPARIS GENEVA |

REF OURTEL 1607 OCT28

18TH UNGASPLENARY:6TH CTTEE ITEM RE EXTEND PARTICIPATION IN LEAGUE

TREATIES a

(FOR LEGAL DIV(COPITHORNE).THIS ITEM ALONG WITH UNCONTROVERSIAL

1ST 6TH CITEE ITEM RE ILC REPORT COMING UP IN PLENARY MORNING OF

MON NOVI8.CONTEST BETWEEN QUOTE ALL STATES UNQUOTE VERSUS QUOTE

MBMER STATES UNQUOTE FORMULA WILL BE REOPENED.CEYLON HAS NOW

INTRODUCED WITH VIEW TO DEFERRING PROBLEM FORMAL AMENDMENT TO DELETE

OP ATH PARA OF RESLN EMBODYING MEMBER STATES FORMULA.ALL STATES

FORMULA IS MOVED THIS TIME BY CZECHOSLOVAKIA.

QeACTIVE CANVASSING HAS BEEN GOING ON AMONG ALL GROUPS IN ANTICIP-

ATION OF THIS SHOWDOWN.RESULTS OF LATTER WILL INFLUENCE RESULTS

OF SHOWDOWN ON ITEM 3:FRIENDLY RELATIONS WHICH IS ANTICIPATED IN

STH CTTEE AFTERNOON OF SANE DAY.MORE ABOUT LATTER IN OUR FOLLOWING

TEL FOR BEESLEY. | |

imReGIsTRY

3.UNLESS YOU INSTRUCT OTHERWISE WE WILL VOTE as. IN CTTEE BUT TAKE
NO RPT NO ACTIVE PART IN DISCUSSION IN WHICH OF COURSE SOVIET BLOC

WILL POSE AS CHAMPIONS OF QUOTE UNIVERSAL INTERNAT IONAL Law UNQUOTE

AS AGAINST RESTRICTIVE WESTERN CONCEPTS.
eertr
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FN CANDELNY OCT29/63 RESTD — SO EN

TO EXTERNAL 1614 PRIORITY |

INFO WASHDC LDN EMBPARIS NATOPARIS UNE SOOPARIS DISARMDELGVE
BAG MOSCOW WARSAW PRAGUE DE LDN

REF YOURTEL L165 ocT2}.

18TH UNGAS6TH CTTEE: ITEM. 2: EXTENDED PARTICIPATION IN LEAGUE

TREATIES |

DEBATE ON THE ITEM ENDED YESTERDAY WITH ADOPT LON OF TEXT OF 9-

POWER DRAFT RESLN QUOTED IN OURTEL 1508 OCT 18 vITH A MINOR AMENDMENT

BY POLAND AND INSERTION IN 4TH PARA OF VIENNA. UN MEMBER STATES

FORMULA.VOTE ON WHOLE RESLN WAS 69(CDA)-0-22. |

2ePOLISH AMENDMENT OF A TECHNICAL NATURE COMPLETES PARA3(C) IN

PROVIDING THAT SECGEN WILL CONSULT NOT RPT NOT ONLY WITH QUOTE

STATES REFERRED TO: IN SUBPARASCA)AND (B )UNQUOTE BUT “ALSO QUOTE WITH

UN ORGANS AND SPECIALIZED AGENCIES CONCERNED UNQUOTE.

3.0NLY REAL DIFFICULTY WHICH DELAYED COMPLETION OF THIS ITEM BY

ONE WEEK AROSE OVER ISSUE OF ALL STATES VERSUS MEMBER STATES |

FORMULAS. SOVIET DEL TO START. WITH MADE STRONG ‘BID: FOR INCLUSION,

OF FIRST FORMULA THEN SUGGESTED POSTPONEMENT ‘OF DECISION ON THIS :

POINT. UNTIL NEXT SESSION CIN LIGHT OF RESULT OF OCT21 VOTE IN |

[PLENARY OF 47- 41-12 AGAINST ADMISSION OF CHINA) .BY THAT TIME
mpHOWEVER MATTER HAD DEVELOPED | INTO A PRESTIGE ISSUE AND IT WAS T00

LATE TO STOP IT FROM PROVOKING DEBATE WITH POLITICAL OVERTONES.

4.AS A RESULT CTTEE VOTED TODAY ON FOUR RESLNS ON FIRST TWO OF

WHICH ROLL-CALL VOTE WAS TAKEN AT REQUEST OF USSR DEL.FIRST VOTE

ON CEYLON MOVE TO POSTPONE DECISION TO NEXT YEAR WAS CLOSEST

MOTION LOSING BY 39-40CCDA)-12.0N SECOND -ROLL=CALL VOTE 5~ POWER:

(GHANA INDONESIA MALI MOROCCO NIGERIA) PROPOSAL FOR INSERTION OF _ |

ALL STATE FORMULA was DEFEATED “BY 38- soXGDAY “102 | |
5.CTTEE THEN ADOPTED VIENNA FORMULA INTRODUCED BY JAMAICACIN |

FAVOUR OF WHICH SHORTER UN FORMULA HAD BEEN WITHDRAWN BY ITS |
woot? . | ‘ , _ , _ 000036 |
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SPONSORS) BY VOTE OF 57(CDA)-12-14.FURTHER VOTE ‘ON FOURTH PARA OF

MAIN RESLN AS NOW INCLUDING VIENNA FORMULA WAS TAKEN AT INSISTENCE

OF USSR DEL WITH RESULT OF 63(CDA)-10-15.

6. IN VOTING LA GROUPCWITH SEVERAL ABSENTEES) STOOD AGAINST POST-
PONEMENT AND FOR VIENNA FORMULA EXCEPT FOR MEXICAN ABSTEN TION.

FRENCH- AFRICAN VOTE WAS SPLIT WHILE ENGLISH-SPEAKING AFRICAN

COUNTRIES AND pas GHOUP VOTED GENERALLY IN FAVOUR OF ALL STATES |
FORMULA, ADVOCATES OF LATTER MADE GREAT USE OF ILC DECISION ON |

ARTICLE 8 OF DRAFT LAW OF TREATIES AND OF SO-CALLED PRINCIPLE OF

UNIVERSALITY. —

7.UN LEGAL COUNSEL HAD TO TAKE STAND TWICE DURING DEBATE TO STATE

THAT SEC GEN COULD NOT RPT NOT OPERATE ON BASIS OF ALL STATES

FORMULA EFFECTIVE LAST MINUTE STATEMECT BY FRENCH DEC MONOD) DID

MUCH. TO DISPEL IMPRESSION GENERATED BY SOVIET WEEK-LONG PRESSURE

AND TACTICS THAT CTTEE WAS BEING CALLED UPON TO TAKE A MOMENTOUS

POLITICAL DECISION.

000037
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PRESS RELEASE GA/L/}022 : uth
EIGHTEENTH GENERAL ASSEMBLY ~ SIXTH COMMITTEE, 801ST MEETING Cat)
UNITED NATIONS, N.Y. ee

LEGAL COMMITTEE ADOPTS RESOLUTION ON ENPOYERING ASSENBLY
in Ape SOHE LEAGUE OF NATIONS FUNCTIONS” OWN HULTYLATERAL

EATIES:

THE SIXTH CLEGAL) COMMITTEE THIS HORNING ADOPTED A RESOLYTLION"*
WHICH WOULD HAVE THE GENERAL ASSEHBLY EMPOYER ITSELF TO ASSUME CERTAIN
FUNCTIONS OF THE LEAGUE OF WATIONS AND OPEN TO NE STaTES 21 MULTILATERAL
TREATIES, CLOSED SINCE 1946. THE VOTE WAS 69 IN FAVOUR, NONE AGAINST,
WITH 22 ABSTENTIONS. —

- IN ADOPTING THIS RESOLUTION, THE COMMITTEE ACCEPTED THE JaMaICAN
AMENDHENT (DOC, A/C.6/L.536) DEALING WITH THE QUESTION OF WHICH NEy
STATES SHOULD BE INVITED TO ACCEDE TO THE TREATIES. IT wOULD HAVE THE
SECRETARY~GENERAL INVITE NENBERS OF THE UNITED NATIONS, AND.OF THE
SPECIALIZED AGENCIES, PARTIES TO THE STATUTE OF THE INTERNATIONAL COyRT
OF JUSTICE CICJ) AND STATES “DESIGNATED FOR THIS PURPOSE BY THE GENERAL ..
ASSEMBLY". . .

THE VOTE ON THIS AMENDUENT WAS 57 IN FAVOUR TO 12 aGAINST, wITH

14 ABSTENTIONS, AMONG THE 21 TREATIES ARE INTERNATIONAL AGREENENTS
CONCERNING SUCH MATTERS AS COUNTERFEITING, NARCOTICS AND DyAL NATION-~
ALITY (DOC. A/C.6/L, 498 D6. .

THE AMENDMENT, SPONSORED BY JAMAICA, COLOMBIA AND CONGO (LEOPOLDVILLE),
WAS PLACED BEFORE THE COMNITTEE LaST FRIDAY AS A “COHPROGISE" SOLYTION
TO THE PROBLEM OF WHICH STATES SHOULD BE INVITED TO ACCEDE TO THE

TREATIES,
THE SPONSORS-OF THE RESOLUTION -- AUSTRALIA, GHANA, GREECE, GyATEMaLa,

INDONESIA, MALI, MOROCCO, NIGERIA AND PAKISTAN --

HAD BEEN UNABLE TO REACH AGREENENT ON THIS HATTER, ACCORDING TO A
FOOT-NOTE TO THEIR DRAFT.

IN THIS REGARD, ONE OF TYO EARLIER AHENDMENTS waS WITHDRayN BEFORE i

TODAYS VOTE, THE FIRST (0G. A/C.6/L.553/CORR.1L AND 2), SPONSORED BY
GHANA, INDONESIA, {iALI, t&GROCCO AND NIGERIA, WOULD HAVE INVITED "ANY
STATE” TO ACCEDE TO THE TREATIES. THE SECOND (DOC. A/C.6/L0554),
SPONSORED BY AUSTRALIA, GREECE AND GUATEMALA, WOULD HAVE INVITED ONLY

“EACK STATE MENSER OF THE UNITED NATIONS OR OF A SPECIALIZED AGENCY",
THIS WAS WITHDRAUN ON FRIDAY, 25 OCTOBER. i

THE AMENDHENT ADOPTED TODAY IS SIMILAR TO THE “VIENNA FORHULA"

UN7

FOLLOWED AT THE UNITED NATIONS CONFERENCES ON DIPLOMATIC AND CONSULAR
RELATIONS. "

AN AMENDHENT INTRODUCED TODAY BY CEYLON TO POSTPONE UNTIL NEXT YEAR

A DECISION ON WHICH STATES SHOULD BE INVITED TO ACCEDE 70 THE TREATIES,

“WAS NOT CARRIED.

a = ; . ’ _ .

HORE :

PF (D0C. A/C.6/L.532/REVe1) THE TEXT OF THE OPERATIVE PARAGRAPH OF THE
AMENDED RESOLUTION AS ADOPTED BY THE COMMITTEE APPEARS ON PAGE 9.



Document disclosed under the Access to Information Act -

, Document divulgué en vertu de la Loi sur I'accés @ information

PAGE 2- PRESS RELEASE GA/L/1 022
ARSENIO ALVAREZ CORRALES (NICARAGUA) STATED HIS SUPPORT FOR THE

AMENDHENT SUBMITTED BY THE REPRESENTATIVE OF gaMAICa. THIS, HE SAID,
FILLED THE GAPS LEFT BY THE TyO EARLIER AMENDHENTS. NICARAGYA WISHED

TO BE A CO-SPONSOR OF THE JAHAICAN AMDNEMENT, HE ADDED.

STEPHAN VEROSTA CAUSTRIA) SAID THE "VIENNA FORMUL”, WHICH THE
JAMAICAN AMENDMENT. FOLLOWED, WOULD SOLVE THE PROBLEM BEFORE THE COMMITTEE.
HIS DELEGATION, THEREFORE, VAFOURED THE JAMAICAN PROPOSAL, HE STATED.

MOHAMMAD ALI-HEDAYATI CIRAN). ASKED WHETHER. A STATE, UNDER THE

JAMAICAN AMENDHENT, WOULD “HAVE TO ACCEPT AN OBLIGATION IT DID NOT
- FAVOUR. COULD A STATE FORMALLY EXPRESS ITS OPPOSITION TO A GIVEN STATE

ACCEDING TO A TREATY? HE ASKED. THIS, HE OBSERVED, yOULD BE aGaINST
TRE PRINCIPLE OF UNIVERSALITY.

HIS DELEGATION WAS NOT OPPOSED TO THE SOVIET UNIONS SUGGESTION
THAT THERE SHOULD BE FURTHER STUDY OF THE TREATIES. BuT wHO yOuLD CARRY
OUT THE STUDY? HE ASKED. |

GUISEPPE SPERDUTI (ITALY) EXPRESSED HIS DELEGATIONS WISH TO VOTE
FOR THE DRAFT RESOLUTIOW;"ALTHOUGH HIS DELEGATION STILL RETAINED CERTAIN

RIDICAL RESERVATIONS. THE TREATIES, HE SAID, SHOULD BE ACCEPTED

ODRSr NUMBER OF STATES. THEREFORE, HE VENT ON, HIS DELEGATION
APPRECIATED THE JANAICAN ANENDHENT, AND waS IN FAVOUR OF THE “VIENNA
FORHULA”, WHICH HAD BEEN USED AT THE UNITED NATIONS CONFERENCES AND
WHICH REFLECTED THE PRINCIPLE OF UNIVERSALTLY.

THE FIRST AMENDMENT, INVITING “ANY STaTE", WOULD PERHAPS BE SUITABLE,
HE SAID, HOWEVER, IT CHALLENGED CERTAIN TERRITORIAL ENTITIES, aS TO
WHETHER THEY WERE, OR WERE NOT, “STATES”. THE FIRST ANENDMENT
COULD NOT SOLVE THE DIFFICULTY WITH REGARD TO WHICH STaTES SHOULD 7
BE INVITED TO ACCEDE TO THE TREATIES, THE SECRETARY-GENERAL, HE SAID,
COULD NOT MAKE JUDICIAL DECISIONS REGARDING THE EXISTENCE OF STaTES.

FURTHER, THE FIRST AMENDMENT WAS INCONSISTENT WITH THE DRAFT
RESOLUTION ITSELF, HE OBSERVED. THE FIRST AWENDMENT WOULD GIVE POWERS
TO THE SECRETARY-GENERAL THAT BELONGED TO THE GENERAL ASSEMBLY,
ACCORDING TO THE DRAFT RESOLUTION, HE ADDED.

CONCLUDING, THE REPRESENTATIVE OF ITALY SAID THE JaNAICAN AMENDMENT

WAS THE “APPROPRIATE” SOLUTION TO THE PROBLEM.
_ MORE

000039
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ADH PRESS RELEASE Ga/L/1022
ALBERTO HERRARTE (GUATEMALA) RECALLED THat THE SECOND AMENDMENT

HAD BEEN WITHDRAUN IN FAVOUR OF THE JAHAICAN ANENDMENT. GUyATEMALA,
HE SAID, WOULD VOTE FOR THE LATTER AMENDMENT,

SANTIAGO BENDAVA (CHILE) STATED THAT THE NAJAICAN ANENDHENT OFFERED
THE BEST SOLUTION TOYHE QUESTION BEFORE THE COMMITTEE. IT EMBODIED
THE “VIENNA FORMULA" WITH REGARD TO UNIVERSALITY.

IT WAS HIS VIEW, He SAID, THAT THE ITEM SHOULD NOT BE POSTPONED
UNTIL NEXT YEAR.

"THE VIENNA FORMULA" DID NOT PRECLUDE, HE SAID, FURTHER STUDY OF

Tae TREATIES, AND DID Not PRECLUDE ANY STATE FROM ACCEDING TO THE
TREATIES,

E.Ke DADZIE (GHANA) “ANNOUNCED THAT THE CO*SPONSORS OF THE FIRST
AMENDHENT ACCEPTED THE APPEAL MADE ON FRIDAY, 25 OCTOBER, BY THE
REPRESENTATIVE OD AFGHANISTAN THAT THERE SHOULD BE A SYSPENSION FOR ONE |

YEAR OF THE VOTING ON THE QUESTION OF WHICH STATES SHOULD BE INVITED
TO ACCEDE TO THE TREATIES.

THE CO-SPONSORS YOULD VOTE, THEREFORE, FOR THE DELEGATION OF
OPERATIOVE PARAGRAPH 4 OF THE DRAFT RESOLUTION, IF SUCH A FORMAL -

PROPOSAL WERE INTRODUCED. |
REPLYING TO THE REPRESENTATIVE OF ITALY, MR. DADZIE SAID THERE was

NO INCONSISTENCY BETWEEN THE FIRST AMENDMENT AND THE DRaFT RESOLUTION.
THIS WAS NOT THE FIRST TINE THaT THE GENERAL ASSEMBLY HaD INVITED
ALL STATEES TO ADHERE TO A RESOLUTION. A GENERAL ASSEMBLY RESOLYTION

AND ORDER. WHY THEN COULD THE GENERAL ASSEMBLY NOT CALL ON “ALD
_STATES*-TO ACCEDE TO THESE TREATIES? HE ASKED. —

THE FIRST AMENDHENT WAS THE BEST SOLUTION TO THE QUESTION, AND THE
CO-SPONSORS VOULD CONTINUE TO SUPPURT IT.

E.R.S.R. COOMARASYANY (CEYLON) FORMALLY PROPOSED THAT. VOTING ON
OPERATIVE PARAGRAPH 4 OF THE DRAFT RESOLUTION BE POSTPONED UNTIL THE

NINETEENTH SESSION OF THE GENERAL ASSEHBLY. neat: neem
HE ALSO HOVED THAT THE PRESENT ITEM BE PLACED ‘ON THE COMMITTEES

AGENDA FOR FRIDAY, 1 NOVERBER.
MORE .
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PAGE 4 PRESS RELEASE Ga/L/1022 | | :
_ _U HLA HAUNG (BURMA) STATED THAT HIS DELEGATION CONSIDERED IT
“HIGHLY DESIRABLE’ TO POSTPONE CONSIDERATION OF THE ITEM. UNTIL FyRTHER
STUDY OF THE TREATIES HAD BEEN REPORTED ON BY THE SECRETaARY~GENERAL.

HE SAY NO PARTICULAR URGENCY FOR A DECISION TO BE TAKEN NOy. HIS
DELEGATION, THEREFORE, SUPPORTED THE CELON PROPOSAL, HE SAID. .

| THE REPRESENTATIVE OF ITALY, EXERCISING HIS RIGHT OF REPLY, SAID
THAT THE DRAFT RESOLUTION WOULD NAME THE GENERAL. ASSEMBLY aS THE
APPROPRIATE ORGAN TO HAKE DECISIONS yITH REGARD TO THE TREATIES. -

HOWEVER, THE FIRST AMENDMENT PERMITTED THE SECRETARY-GENERaL TO MAKE
DECISIONS THAT WERE WITHIN THE COUPETENCE ONLY OF THE GENERAL ASSEMBLY.
IT WaS UP TO THE GENERAL ASSEMBLY TO TRANSFER THIS PUVER TO THE SECRETARY-
GENERAL AND THE JAMIACAN AMENDMENT yOULD DO JUST THaT, HE SAID.

, STEPHEN M. SCHYEBEL (UNITED STATES), RECALLING THE CEYLON PROPOSAL
' POR POSTPONEMENT, OBSERVED THAT IT WOULD NOT PROMOTE THE EFFECTIVENESS
PF THE GENERAL ASSEHBLY. THE CURRENT DEBATE WOULD ONLY BE REPEATED NEXT
YEAR, HE SAID. THE ISSUE BEFORE THE COMMITTEE, HE yENT ON, COULD NOT
E AVOIDED. DELAY, HE SAID, WAS NOT IN THE COMMITTEES INTEREST. |
THE REPRESENTATIVE OF THE UNITED STATES ASKED IF THE NEXT ITEM yOuLD

ALSO BE DELAYED. : oo
THE REPRESENTATIVE OF GHANA, HE SAID, HAD. ASKED yHY THE GENERAL

ASSEMBLY. COULD. CALL UPON ALL STATES IN ONE SITYATION AND NOT IN ANOTHER.
THE ANSWER, HE ADDED, WAS THAT IN REGARD TO THE CONGO SITyATION THE

GENERAL ASSEMBLY HAD. NOT DECIDED WHICH STATES YERE, IN FACT, “STATES”.

THE CONGO RESOLUTION. WAS UNLIKE THE ONE NOY BEFORE THE COMMITTEE.

THE ADOPTION OF THE “ALL STATES FORMULA", HE SAID, yOULD PRESENT
THE PROBLEM OF WHICH “ENTITIES” WERE “STATES”. THIS yOULD BE TIME~

‘CONSUHING, HE ADDED. - —
__ HIS DELEGATION, HE WENT ON, PREFERRED THE SECOND AMENDMENT. HOWEVER,
IN THE SPIRITE OF COMPROMISE THE UNITED STATES yOULD VOTE FOR THE |

JANAICAN AMENDMENT, _ |
- SUHEIL CHAHHAS (LEBANON) SAID HIS DELEGATION BELIEVED THAT THE ISSYE

OF WHICH STATES SHOULD BE INVITED yAS THE CRUX OF THE QUESTION BEFORE
THE COMMITTEE. HIS DELEGATION WOULD SUPPORT THE CEYLON PROPOSAL. THE

URGENCY OF THIS HATTER WAS NOT "GREAT", PERHAPS NEXT YEAR WOULD BE
BETTER TINE TO CONSIDER THE ITEM. | So

MORE - -
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PAGE 5 =- PRESS RELEASE GA/L/1022
_ IF THE FIRST AMENDSENT WERE VOTED ON, HIS DELEGATION OULD ABSTAIN
AND VOTE IN FAVOUR OF THE JAMAICAN AHENDHENT,

KENNETH BAILEY CAUSTRALLA), IN ANSYER TO QUESTIONS BY THE REPRESENTA~
TIVE OF IRAN, SAID THE 21 MULTILATERAL TREATIES INDICATED THAT STATES
ACCEPTING THEN WOULD PERMIT THE LEAGUE OF NATIONS TO ALLOY STATES To-

ACCEDE, WITHOUT THE APPROVAL OF THE STATES ALREADY PARTIES TO THE |

_ THE EFFECT OF THE DRAFT RESOLUTION AND THE JANAICAN ANENDNENT

WERE DESIGNED TO PLACE THE GENERAL ASSEMBLY IN. “EXACTLY THE SANE

- SITUATION” AS THE LEAGUE OF NATIGNS, THIS DID NOT, IN HIS VIEW,
CONTRADICT THE PRINCIPLE OF UNIVERSALITY.

CONTINUING, MR. BAILEY SAID THE QUESTIONS RAISED BY THE REPRESENTATIVE
OF IRAN WOULD NOT, IN FACT, ARISE.

TURNING TO THE DRAFT RESOLUTION, THE REPRESENTATIVE OF AUSTRALIA —

SAID HE REGRETTED THAT THE. CO-SPONSORS OF THE FIRST AMENDMENT, wHO WITH

AUSTRALIA WERE ALSO CO-SPONSORS OF THE -RESOLYTION, FAVOURED THE DELETION

OF OPERATIVE PARAGRAPH 4.

FURTHER, HE COULD NOT ACCEPT THE STATEMENT BY THE REPRESENTATIVE OF —
GHANA THAT THE RESOLUTION ON THE CONGO YaS SIMILAR IN EFFECT TO THE
DRAFT RESOLUTION BEFORE THE COMMITTEE IF IT YAKS CHANGED BY THE FIRST

ANENDMENT. THE CONGO RESOLUTION waS IN KEEPING WITH THE CHARTER. OF THE
. UNITED NATIONS. THE SITUATION wHICH HAD EXISTED IN THE CONGO AT THE

TINE THE RESOLUTION WAS ADOPTED HAD NO RELATION TO THE QUESTION Now

BEFORE THE COMMITTEE, HE SAID.

HIS DELEGATION. OPPOSED THE PROPOSAL TO DELAY THE VOTING UNTIL FRIDAY.

S. TUKUNJOBA (TANGANYIKA) SAID HIS DELEGATION WOULD “SUPPORT THE
PROPOSAL OF CEYLOW T@-POSTFONE THIS ITEM UNTIL NEXT YEAR. DYyRING
THIS PERIOD, HE SAID, FURTHER STUDY ON THE TREaTIES COULD BE

UNDERTAKEN,
HASTY ACTION, HE SAID, WOULD NOT BE USEFUL ~~ ESPECIALLY yITH REGARD

70 THE JAMAICAN AHENDHENT, WHICH HaD BEEN INTRODUCED ONLY ON FRIDAY,
OCTOBER.

THE REPRESENTATIVE OF TANGANYIKA WENT ON TO SAY THaT THE
POLITICAL ATWOSPHERE MIGHT BE FURTHER IMPROVED BY NEXT YEAR, AND THE

"ALL STATES FORHULA® MIGHT THEN BE ADOPTED.
HORE ,
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ENDRE USTOR (HUNGARY) OBSERVED THAT NO DELEGATION HAD CHALLENGED THE |

PRINCIPLE OF UNIVERSALITY. THE OBJECTIONS, HE SAID, WERE ONLY OF A
TECHNICAL NATURE. THERE UAS NO DIFFICULTY, HE SAID, IN ACCEPTING THE
"ALL STATES FORMULA". THE QUESTION OF RECOGNITION OF THE “ENTITIES”
TO BE INVITED COULD BE SOLVED BY THE GENERAL ASSEMBLY. |

IT YAS UP TO THE NEy STATES TO DECIDE WHETHER THEY waNTED POSTPONEMENT.
ip Trey DID, THE DELEGATIONS OF THE “OLD STATES" SHOULD RESPECT THEIR

We

THE REPRESENTATIVE OF CEYLON, REPLYING TO THE REPRESENTATIVE OF THE
UNITED STATES, SAID IT WAS UNFORTUNATE THAT THE LaTTER HaD COMMENTED
ON HIS STATEMENT “OUT OF CONTEXT®. |

“PHILIPPE MONOD (EBANGEQ STATED THAT CERTAIN HISUNDERSTANDINGS
REMAINED REGARDING THE QUESTION BEFORE THE COMMITTEE. THE CHOICE OF
ANENDMENTS PRESENTED A POLITICAL PROBLEM, HE SAID. BuT THE TASK OF
THE LEGAL COMBITTEE WAS ONLY TO HAKE POSSIBLE THE PARTICIPATION OF
NEY STATES IN THE TREATIES. THIS WaS A TASK INVOLVING JURIDICAL AND

ADMINISTRATIVES AND THEY SHOULD NOT BE POLITICAL IN CONTENT. §
IT WAS NOT IN THE INTEREST OF THE UNITED NATIONS FOR THE COMMITTEE

TO GIVE A ROLE TO THE SECRETARY-GENERAL ABOVE HIS ADMINISTRATIVE
FUNCTIONS, HE DECLARED.

HIS DELEGATION, FURTHERMORE, HAD DOUBTS. YWITH REGARD TO THE PROPOSAL
FOR POSTPONEMENT. WHY WOULD INTERNATIONAL REALITIES CHANGE IN ONE
YEAR -~ OR EVEN FIVE YEARS <- AND REMOVE THE DIFFICULTIES NOy BEING

FaceED BY THE COMMITTEE? wHaT Was THE BASIS FOR SUCH AN OYTLOOKX? HE
ASKED.

THE "VIENNA FORMULA” WOULD BE A PRACTICAL SOLYTION, HE SAID. IT
WOULD NOT BE A VICTORY FOR ANY “CANPTM. IT waS, HE ADDED, A JyRIDICALLY
ACCEPTABLE SOLUTION, EVEN IF IT wAS NOT A PERFECT ONE.

POSTPONEMENT ONLY DEFERRED A DECISION. IT DID NOT, HE SAID, SOLVE
ANYTHING. THE ITEM WOULD BECOHE A “TIME BOB”, HE ADDED.

- THE ADOPTION OF THE “VIENNA FORMULA” WOULD ALSO SPARE THE COMMITTEE

FUTURE LENGTHY DEBATES, HE SAID.

CONCLUDING, HE SAID HIS DELEGATION WOULD VOTE FOR THE JaMalcan ,
ANENDHENT. OO 000043

HORE , | : :
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THE CHAIRNAM, JOSE HARIA RUDA ARGENTINA), THEN ASKED THAT THE LIST

OF SPEAKERS BE CLOSED, SO THAT THE VOTE COULD BE TAKEN THIS NORWING.
THE COMMITTEE SO DECIDED. =;

TEN SPEAKERS REHAINED TO BE. HEARD THIS HORNING AT THIS POINT,
_ P, De MOROZOV (USSR), SPEAKING ON A POINT OF ORDER, WITHDREy FROM.
THE LIST OF SPEAKERS AND APPEALED TO OTHERS ON THE LIST TO DO TKE SAME.

THE REPRESENTATIVE OF IRAN SAID HIS DELEGATION yOULD VOTE FOR THE
JANAICAN AMENDMENT, ALTHOUGH IT wvAS NOT FULLY SATISFACTORY. ~~
—HEWSYESESTED THAT TO. MEET THE VIEyS OF THOSE SUPPORTING THE “ALL

STATES FORMULA", AN ITEM IN THIS CONNEXION COULD BE INCLYyDED ON THE

GENERAL ASSEMBLY AGENDA FOR NEXT YEAR.
THE GENERAL ASSEHBLY COULD "PRGNOUNCE ITSELF” ON THE "ALL STATES

FORMULA" AT ITS NINETEENTH SESSION, HE SAID. ..

MR. DADZIE NA» REPLYING TO THE REPRESENTATIVES OF IRAN, FRANCE
AND AUSTRALIA, R ae ED THAT THE REPRESENTATIVE OF IRAN HAD SAID THaT
THE CO-SPONSORS OF THE FIRST AMENDMENT HAD NOT INDICATED WHY THE “VIENNA
FORMULA” WAS NOT FULLY ACCEPTABLE TO THEM. THIS FORMULA, HR. DADZIE
SAID, DID NOT MEAN THAT ALL STATES COULD BE INVITED. A PARTICULAR
STATE COULD ONLY BE RECOMMENDED FOR INVITATION BY THE GENERaL ASSEMBLY.

- {HAT WOULD BE THE RESULT, IF GHANA PROPOSED THAT THE PEOPLES
REPUBLIC OF CHINA BE INVITED TO ACCEDE TO THE TREATIES? HE ASKED.
FURTHER, EAST GERMANY, NORTH VIET-Nati AND NORTH KOREA COULD NOT BE
INVITED, HE SAID.

REFERRING TO THE STATEMENT OF THE REPRESENTATIVE OF FRANCE, MR
DADZIE SAID THAT THE SIXTH COMMITTEE DID HAVE THE AUTHORITY TO MAKE
RECOMMENDATIONS OF A POLITIGAL NATURE. THE COMMITTEE Asal ORGAN OF
THE GENERAL ASSEMBLY, HE OBSERVED. ~

REPLYING TO THE REPRESENTATIVE OF AUSTRALIA, HE SAID THE CONGO
RESOLUTION, REFERRED TO EARLIER IN THE MEETING, SUPPORTED HIS ARGUMENT.
IN THIS RESOLUTION THE GENERAL ASSEMBLY HAD CALLED UPON ALL STATES TO
COMPLY WITH THE RESOLUTION. .

IN THE CONGO SITUATION, THE SECRETARY-GENERAL HaD BEEN REQUESTED TO
DEAL WITH ALL STATES, HE ADDED. | 000044
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THE FIRST AMENDMENT NOW BEFORE THE COMMITTEE, HE SAID, RAISED No.

FURTHER DIFFICULTIES.

HE THEN PROPOSED CHANGING THE WORD "INVITE".TO "CALL UPON" IN.
OPERATIVE PARAGRAPH 4 OF THE DRAFT RESOLUTION, THIS yOULD RESOLVE ALL
THE DIFFICULTIES RAISED IN THE COMMITTEE, HE ADDED.

‘AR. SCHYEBEL CUNITED STATES), REPLYING TO GHANA AND CEYLON, SAID
HE REGRETTED THAT THE REPRESENTATIVE OF CEYLON FELT HE HAD BEEN QUOTED

OUT OF CONTEXT. THIS HAD NOT BEEN HIS INTENTION.
AS REGARDS THE CONGO RESOLUTION, HE WENT ON, IT aS AN "INJUNCTIVE

CALL” TO ALL STATES TO DO CERTAIN THINGS. THE SECRETARY-GENERAL vas
NOT REQUIRED TO COMMUNICATE WITH NON-HEMBER STATES, NOR waS HE REQUIRED,
HE SAID, TO ACCEPT A. LEGAL INSTRUMENT FROM A NON-UEMBER "ENTITY". THE
SUGGESTION OF THE REPRESENTATIVE OF GHANA CONCERNING CHANGES IN THE

WORDING OF OPERATIVE PARAGRAPH 4 OF THE RESOLUTION HAD NOT CHANGED THE

SITUATION, THE SECRETARY-GENERAL WOULD STILL HAVE THE PROBLEM OF

ACCEPTING LEGAL INSTRUMENTS FROH "ENTITIES*®, HE CONCLUDED.
ON A POINT OF ORDER, THE REPRESENTATIVE OF LEBANON MOVED CLOSURE OF

THE PERT Es HE ASKED © THAT FURTHER LISTED SPEAKERS NOT INSIST ON TAKING
_ THE FLOOR.

. THE CHAIRMAN SAID: HE WAS REQUIRED TO ALLOY TyO FURTHER SPEAKERS AND
_ THEN PUT THE HOTION TO A VOTE, THE REPRESENTATIVES. OF GHANA AND UGANDa
OPPOSED THE PROPOSAL MADE BY THE REPRESENTATIVE OF LEBANON.

THE CHAIRMAN THEN PUT THE LEBANESE NOTION TO A VOTE. THE RESULTS
VERE: 35 IN FAVOUR, 33 AGAINST WITH 17 ABSTENTIONS. .

THE DEBATE WAS THEN DECLARED CLOSED, .

THE FIRST VOTE WAS ON THE PROPOSAL OF CEYLON TO DELETE OPERATIVE
PARAGRAPH 4 OF THE RESOLUTION.

. THE RESULTS OF THE VOTING WERE: 39 IN FAVOUR, 40° AGAINST yITH le
ABSTENTIONS.

THE COMHITTEE THEN VOTED ON THE FIRST ANENDMENT: (DOC .A/C06/L4533
AND CORRs1 AND 2). THE RESULTS VERE 38 IN FAVOUR, 4@ AGAINST WITH 10
ABSTENTIONS, oo 000045
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THE CONMITTEE THEN VOTED FOR THE JAHAICAN AMENDMENT (DOC. A/C 6/1..5936).
THE RESULTS OF THE VOTING WERE 2 57 IN FAVOUR, Lo AWAINST YITH 14

ABSTENTIONS.
THE REPRESENTATIVE OF THE USSR THEN REQUESTED A SEPARATE VOTE ON

‘PARAGRAPH 4 AS A WHOLE. .

THE RESULTS OF THE VOTING JERE: 65 IN FAVOUR, 10 AGAINST VITK
45 ABSTENTIONS.

THE COMMITTEE THEN VOTED ON THE DRAFT RESOLUTION AS A HOLE

(DOC, A/C.6/L/552/REVeL). | .

'’ THE RESULTS OF THE VOTING WEREs 69 IN FAVOUR, NONE AGAINST WITH
22 ABSTENTIONS» -

THE TEXT OF THE OPERATIVE PARAGRAPHS OF THE RESOLUTION AS ADOPTED
IS AS FOLLOWS: .

THE GENERAL ASSEMBLY: ,
(le) DECIDES THAT THE GENERAL ASSEMBLY 1S THE APPROPRIATE ORGAN |

OF THE UNITED NATIONS WHICH SHOULD EXERCISE THE POWER CONFERRED BY —
HULTILATERAL TREATIES OF A TECHNICAL AND NON-POLITICAL CHARACTER ON

THE COUNCIL OF THE LEAGUE OF NATIONS TO INVITE STATES TO ACCEDE TO
THOSE TREATIES; _.

(2.) RECORDS THAT THOSE MEMBERS OF THE UNITED NATIONS wHICH ARE’
PARTIES TO THE TREATIES REFERRED TO ABOVE ASSENT BY THIS RESOLYTION
TO THE DECISION IN THE PRECEDING PARAGHAPH AnD EXPRESS THEIR RESOLVE
TO USE THEIR GOOD OF FECES TO SECURE THE CO-OPERATION OF THE OTHER PARTIES
TO THE TREATIES SO FAR AS THIS HAY BE NECESSARY;

(3.) REQUESTS THE SECRETARY~ GENERAL
(A) AS DEPOSITAY OF THE TREATIES REFERRED TO ABOVE, TO BRING TO

- THE NOTICE OF ANY PARTY WHICH IS NOT A HEMBER OF THE UNITED NATIONS
THE TERMS OF THE. PRESENT RESOLUTION;
(5B) TO TRANSMIT COPIES OF THE PRESENT RESOLUTION TO MEMBERS OF
THE UNITED NATIONS WHICH ARE PARTIES TO THESE TREATIES; .
(C) TO CONSULT, WHERE NECESSARY, WITH THE STATES REFERRED TO IN”
SUB- PARAGRAPHS (A) AND (B) OF THIS PARAGRAPH AND WITH THE UNITED
NATIONS ORGANS AND SPECIALIZED AGENCIES CONCERNED AS TO WHETHER ANY
OF THE TREATIES IN QUESTION HAVE CEASED TO BE IN FORCE, HAVE BEEN
SUPERSEDED BY LATER TREATIES, HAVE OTHERWISE CEASED TO BE OF INTEREST

FOR ACCESSION BY ADDITIONAL STATES, OR REQUIRE ACTION To ADTT THEM
TO CONTEMPORARY CONDIT 1ONSs Cy _ 000046
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(D) TO REPORT ON THESE MATTERS TO THE GENERAL ASSEMBLY at ITS
NINETEENTH SESSION;

SR ENTURTHER REQUESTS THE SECRETARY-GENERAL TO INVITE CEACH STATE
ae 1S A MEMBER OF THE UNITED NaTIONS OR OF A SPECIALIZED AGENCY
OR A PARTY TO THE STATUTE OF THE INTERNATIONAL COURT OF JySTICE OR Has

| BEEN DESIGNATED FOR THIS PURPOSE. BY THE GENERAL ASSEMBLY, AND”” WHICH,
Of HERVISE, HIS NCT ELEGIBLE TO BECOME A PARTY TO THE TREATIES IN QUESTION,
TO ACCEDE THERETO BY DEPOSITING AN INSTRUMENT OF ACCESSION yITH THE
SECRETARY-GENERAL OF THE UNITED NATIONS;

5.) DECIDES TO PLACE ON THE PROVISIONAL AGENDa OF ITS NINETEENTH
SESSION AN ITEM ENTITLED: "GENERAL MULTILATERAL TREATIES CONCLUDED

UNDER THE AUSPICES OF THE LEAGUE OF NATIONS".
THE MEETING ADJOURNED AT 1150 Petts UNTIL 10730 elt, TOMORROUs

29 OCTOBER.
a oO oe

PHRASE IN BRACKETS IS THE TEXT OF AMENDNENT (Doc. A/C.6/1 536).
dA HS-JB SSOP 28 OCT 63 | 000047
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EIGHTEENTH GENERAL ASSEMBLY ~ SIXTH COMMITTEE, 199TH EE TING «Pay .
UNITED NATIONS, Ne Ys

DISCUSSION CONTINUES IN SIXTH COMMITTEE. ON INTENDED | -PATICIPATION IN HULTILATERAL TREATIES yo
THE SIXTH (LEGAL) COMMITTEE THIS AFTERNOON CONTINUED ITS CONSIDERATION

OF THE QUESTION OF EXTENDED PARTICIPATION JN_GENERAL MULTILATERAL
TREATIES CONCLUDED UNDER Tit“AUSPICES OF THE LEAGUE OF NATIONS,

EHENTS WERE MADE TODAY BY THE REPRESENTATIVES OF TURKEY, CEYLON,
YUGOSLAVIA, BULGARIA, IRAN, TUNISIA, ETHIOPIA, UNITED STATES, AUSTRALIA,
GHANA, IVORY COAST, SPAIN AND VENEZUELA. THE USSR, IRAN, IRAQ,

UNITED ARAB REPUBLIC, UNITED KINGDOM AND NEY ZEALAND SPOKE UNDER THE
RIGHT OF REPLY,

THE COMMITTEE HAS BEFORE IT A NINE~POUER DRAFT RESOLyTION (DOC.
A/C. 6/L2552/REV.1) WHICH YOULD HAVE THE GENERAL ASSENBLY EMPOYER ITSELF

TO ASSUME CERTAIN FUNCTIONS OF THE LEAGUE OF NATIONS AND OPEN TO NEy
STATES 21 MULTILATERAL TREATIES CLOSED SINCE 1946.

THIS RESOLUTION DOES NOT INDICATE yHICH STATES wOuLD BE INVITED TO
BECONE PARTIES TO THE TREATIES, THE SPONSORS «- AUSTRALIA, GHANAs

GREECE, GUATEMALA, INDONESIA, MALI, MOROCCO, NIGERIA AND PAKISTAN <<
COULD NOT REACH AGREEMENT ON THIS HATTER, ACCORDING TO aA FOOTNOTE
TO THE DRAFT.

TWO ALTERNATIVES IN THE FORH OF AMENDMENTS BY GHANA, INDONE SIA, NALI,
MOROCCO AND NIGERIA @0C. A/C.6/L.533, CORR. 1 AND 2), AND BY AUSTRALIA, --

GREECE AND GUATEHALA (DOC. A/C.6/L.2534) ARE ALSO BEFORE THE COMMITTEE.
THE FIRST ANENDHENT WOULD INVITE “ANY STATE" TO ACCEDE TO THE TREATIES;
AND THE SECOND AMENDMENT WOULD INVITE “EACH STATE MEMBER OF THE UNITED
NATIONS OR OF A SPECIALIZED AGENCY®.

THE SOVIET UNION HAS OFFERED A “COMPROMISE SOLUTION” UNDER wHICH
THE COMMLITEE WOULD ADOPT ONLY THE PARTS OF THE RESOLYTION CALLING
FOR FURTHER STUDY AND CONSULTATIONS WITH REGARD TO THE TREATIES.

THE ITEM WOULD ALSG BE INCLUDED ON NEXT YEARS GENERAL ASSEMBLY AGENDs;.
THE INTERNATIONAL LAY COHMISSION CILC) AT ITS RECENT SESSION STUDIED

THIS QUESTION AND REPORTED ON IT IN DOCUMENT A/5509, THE DRAFT
RESOLUTION, ACCORDING TO ITS SPONSORS, EMBODIES THE RECOMMENDATIONS
OF THE ILC.

E
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PRINCIPLE OF UNIVERSALITY IN INTERNATIONAL Lay
TALAT MIRAS‘C{TURKEY) SAID THE DRAFT RESOLUTION, ALTHOYGH NOT ee

JURIDICALLY FLABLESS, WAS ACCEPTABLE TO HIS. DELEGATION. me
AS FOR THE TWO AMENDMENTS, THE FIRST WOULD GIVE RISE TO CERTAIN os

DIFFICULTIES, TURKEY, THEREFORE, FAVOURED THE SECOND AMENDHENT aND

WOULD VOTE FOR THE RESOLUTION AND THE LATTER AMENDMENT, HE SalD.
E.Ro SeR. COOMARASYAHY (CEYLON) SAID THE ILC HAD CONSIDERED ONLY

THE TCHNICAL ASPECTS OF THE ZYTREATIES. HOWEVER, HE SAID, MANY OF
JHE TREATIES MIGHT NOT BE OF INTEREST TO NEy STATES. THIS RENAINED
TO BE EXAMINED, HE ADDED.

- HIS DELEGATION, HE SAID, HAVING STUDIED THE DRAFT RESOLYTION AND
THE COMMENTS OF PREVIOUS SPEAKERS, VIEVED THE PROBLEM AS ONE THAT
NEEDED FURTHER STUDY.

CEYLON, HE SAID, SUPPORTED THE FIRST AMENDMENT, WHICH REFLECTED

THE PRINCIPLE OF UNIVERSALITY OF INTERNATIONAL Lay. THIS Lay waS NOT
APPLICABLE ONLY TO THE 111 MEMBERS OF THE UNITED NATIONS, ~

THE “TRULY REPRESENTATIVE” GOVERNMENTS OF PEOPLES HUST BE ALLOWED
TO PARTICIPATE IN GENERAL NULTILATERAL TREATIES. IT gOULD BE UNDIGNIFIED
FOR A COMMITTEE OF LAWYERS NOT TO ADOPT THE “ALL STATES” FORMULA,
HE OBSERVED,

INTERNATIONAL LAW, HE ADDED, APPLIED TO ALL STATES.
HIS DELEGATION, HE CONCTUDED, WOULD VOTE FOR THE DRAFT RESOLYTION

AND THE FIRST AMENDMENT. 8. BLAGOJEVIC (YUGOSLAVIA) SAID IT WAS ON
THe BASIS OF UNIVERSALITY THAT THE PROBLEMS OF INTERNATIONAL LAA HAD

0 BE SOLVED.

OTHERWISE, HE ADDED, CONFLICT yITH THE PRINCIPLES OF THE UNITED |
WATIONS CHARTER AND INTERNATIONAL LAY WOULD BE THE RESULT.

THE LC SOLUTION TO THIS PROBLEM, HE SAID, DID NOT APPLY TO THE
PROBLEM OF SUCCESSION OF STATES AND GOVERNUENTS.

THERE COULD NOT BE CLOSED TREATIES, IF THE PRINCIPLE OF UNIVERSALITY
WAS TO BE MAINTAINED. THIS WAS A PEREMPTORY NORH OF INTERNATIONAL Lav»
HE: SAID.

THE COMMITTEE HAD TO WORK FOR THE GOAL OF UNIVERSALITY AND THE
CODIFICATION OF INTERNATIONAL Lav, HE STATED.

IN THIS CONNEXION, THE TREATY QUESTION COULD HAVE BEEN SOLVED LONG
AGO, HAD THE PRACTICES OF UNIVERSALITY AND EQUALITY OF ALL STATES
BEEN FOLLOWED IN THE PAST.

THE GENERAL ASSEMBLY SHOULD DECIDE THIS QUESTION THIS YEAR, AND
HIS DELEGATION WOULD SUPPORT THE RESOLUTION AND THE FIRST AMENDMENT.

HORE
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PRACTICAL. APPROACH TO TREATIES URGED .
_ ANGUEL ANGUELOV CBULGARIA) SAID THERE HAD BEEN A PRACTICAL AND A
THEORICAL APPROACH TO THIS ITEH. HIS DELEGATION AGREED WITH THE FORHER
APPROACH, AS FOR THE LATTER, WHICH RAISED DOUBTS ABOUT THE LEGAL ~

HETHOD OF THE SOLUTION PROVIDED FOR BY THE DRAFT, THERE UaS SOHE TRyTH
in ITs But THE. CONSENSUS, IN HIS VIEW, FAVOURED THE PRACTICALNETHOD,

&

THE HAJORITY OF THE TREATIES, HE YENT ON, WERE INTENDED BY THE LEAGyE
OF NATIONS TO BE OPEN TO ALL STATES, TO RESTRICT THEW yOuLD LEAD
TO AN EFFECT CONTRARY TO THAT ORIGINALLY INTENDED.

IT VAS HIS BELIEF, HE SAID, THAT A DETAILED STUDY OF THE TREATIES
WOULD SHOW THE UNACCEPTABILITY OF RESTRICTING THEIR PARTICIPATION
CLAUSES. THE QUESTION OF SUCCESSION OF STATES wAS NOT INVOLVED,
WITH REGARD TO PARTICIPATION OF STATES IN GENERAL MULTILATERAL TREATIES.

PARTICIPATION, HE SAID, DID NOT IMPLY RECOGNITION OF A STATEs
THE REPRESENTATIVE OF BULGARIA CITED EXAMPLES HICH, HE SAID,

- ILLUSTRATED THISPOINT. HE ADDED THAT THE SUBSTANCE OF THE PROBLEN
WAS NON-POLITICAL. IT WaS TO GIVE THE LARGEST NURBER OF STATES AN
OPPORTUNITY TO BECOME PARTIES TO THE GENERAL HULTILATERAL TREATIES.

' HIS DELEGATION, HE CONCLUDED, OPPOSED THE SECOND ABNENDHENT.

INVITATION TO ALL STATES TO PARTICIPATE .
HOHANMAD ALI CIRAN? SAID HE CONSIDERED THE DRAFT SATISFACTORY. THE

FIRST AHENDMENT., He SAID, PRESENTED A QUESTION OF A STATES OBLIGATION
VIS A VIS ANOTHER STATE. AN OBLIGATION UNACCEPTABLE TO A STATE COULD
NOT BE IMPOSED UPON IT, HE ADDED.

THE REPRESENTATIVE OF IRAN SUGGESTED A CHANGE IN THE RESOLUTION WHICH,
HE SAID, WOULD EHBODY THE PRINCIPLE OF UNIVERSALITY AND NOT BE COUNTER |

»TO JURIDICAL PRACTICE.
|| HE PROPOSED THAT THE SECRETARY@GENERAL INVITE “ALL STATES yITH THE //

CONSENT OF. THE PARTIES TO THE TREATIES".
~SADOK BOUZAYEN (TUNISIA) OBSERVED THAT MULTILATERAL TREATIES SHOULD

BE OPEN TO ALL STATES? ~ HESTRICTIONS yOULD, IN HIS VIEv, HAMPER THE
PROGTESSIVE DEVELOPMENT OF INTERNATIONAL LAU. THEY COULD NOT BE
THE SPECIAL PRESERVE OF SOME STTESs .

HOR
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EXGLUSION AMOUNTED TO DISCRIMINATION AND. was CONTRARY. TO THE |
PRINCIPLE OF UNIVERSALITY, HE SAID.

MULTILATERAL TREATIES, UNDER EXTENDED PARTICIPATION, WERE ESSENTIAL
TO INTERNATILNAL ORDER AND THE FRIENDLY COTOPERATION AMONG STATES.
FURTHER PARTICIPATION DID NOT IMPLY RECOGNITION OF A STATE. || - ae

' HIS DELEGATION, HE SAID, APPROVED OF THE UNITED NATIONS PROCEDURE OF se
ASKING NEW STATES TO WHICH TREATIES THEY CONSIDERED THEMSELVES BOUND. = 7°" °

iT WAS DESIRASLE, HE wENT ON, TO STUDY FURTHER THE 21 TREATIES TO | “y
‘DETERMINE THEIR USEFULNESS OR ADAPTABILITY TO CONTEMPORARY CONDITIONS, =~ ~~

THE CHAIRMAN, JOSE MARIA RUDA CARGENTINA), ANNOUNCED THAT THE DEBATE
ON THIS ITEM HAD ENDED, THE COMMITTEE, HE SAID, WOULD ‘NOW DIScUss - Oe
THE RESOLUTION AND THE AMENDMENTS, | vee

GEBRE TSADIK DEGEFU CETHIOPIA? SAID THE INTERNATIONAL ‘Lay COMMISSION
HAD RECOMMENDED THREE METHODS OF DEALING WITH THIS QUESTION, ITS “4
SUGGESTION, AS REFLECTED IN THE DRAFT RESOLUTION, WaS 4 PRACTICAL AND — oe
EFFECTIVE PROCEDURE AND HAD THE SUPPORT OF HIS DELEGATION. . cos

ON THE TWO AMENDMENTS, HIS DELEGATION SUPPORTED THE FIRST, WHICH,
HE SAID, CONFIRMED THE PRINCIPLE OF UNIVERSALITY AND THE DOOR TO ‘WIDE
PARTICIPATION IN THE TREATIES WOULD BE OPENED. ETHIOPIA | HE CONCLUDED»
WOULD VOTE FOR THE DRAFT AND THE FIRST AMENDMENT « ts

4 - oo Le betes

THE USEFULNESS OF COMPROMISE SOLUTION QUESTIONED “oe
‘STEPHEN M. SCHWEBEL (UNITED sae RECALLING THE SOVIET "GC yMPROMISE ee

SOLUTION", SAID HIS DEL D IT wOULD NOT ADVANCE THE WORK met
OF THE COMMITTEE. AT LEAST ONE OF THE TREATIES, HE SAID, WAS: IMMEDIATELY — mn
RELEVANT AND MANY STATES WOULD WANT TO ACCEDE TO IT. |

THERE WAS NO MERIT", HE WENT ON, IN PUTTING OFF THE ISSUE FOR
ANOTHER YEARs THIS WOULD BE A WASTEFUL PROCEDURE, THE REPRESENTATIVE
OF THE UNITED STATES SAID THAT IN HIS OPINION NO SUBSTANTIATCHANGES
IN INTERNATIONAL RELATIONS WERE LIKELY TO OCCUR WITHIN THE FOLLOWING
YEAR, THE COMMITTEE WOULD THUS NOT BE IN A BETTER POSITION | TO RESOLVE
THE POLITICAL ISSUE INVOLVED, HE SAID. ‘

MORE
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‘MR. SCHWEBEL RECALLED THAT THE REPRESENTATIVE OF THE UNITED statis

IN A STATEMENT BEFORE THE COMMITTEE LAST FRIDAY, 18 OCTOBER, HAD ”
CITED THE PROBLEM OF WHETHER OR NOT KATANGA Last YEAR yOuULD, UNDER
THE “ALL STATES FORMULA", HAVE BEEN INVITED“TO ACCEDE TO THE TREATIES. ~
AS A FURTHER EXAMPLE, HE SAID, A SIMILAR PROBLEM MIGHT ARISE WITH REGARD -
TO LATVIA, LIt -AND ESTONIA, WHOSE INDEPENDENCE THE UNITED STATES
HAD RECUGNIZED.

AT THIS POINT Ps D, MOROZOV CUSSR) RAISED A POINT: OF ORDER. HE 7
- SAID THE UNITED STATES REPRESENTATIVE COULD NOT, WITH REGARD TO THIS
DEBATE, SPEAK ON CONSTITUTIONAL REPUBLICS OF THE SOVIET UNION, THE

- UNITED STATES WAS NOT BEING STUDIED AND NEITHER COULD THE USSR BE
. CONSIDERED, MR. SCHWEBELS RENARKS WERE WRONG ASSERTIONS DEALING wITH
THE TERRITORY OF THE SOVIET UNION, —

THE CHAIRMAN, JOSE MARIA RUDA (ARGENTINA), ASKED MR. SCHYEBEL TO
CONTINUE AND REQUESTED HIM, FOR THE SAKE OF GOODWILL, TO AVOID RAISING
QUESTIONS WHICH MIGHT LEAD To POLITICAL DISPUTES, como

MR. SCHWEBEL STATED HE WOULD NOT "ALLUDE TO THE SOVIET VIEy OF THE ~~~
TERRITORIES IN QUESTION". HE REPEATED THAT THE UNITED STATES HAD
RECOGNIZED THE INDEPENDENCE OF LATVIAy LITHUANIA AND ESTONIA AND
WENT ON WITH HIS STATEMENT.

CONTINUING, THE REPRESENTATIVE OF THE UNITED STATES SAID THAT IF
“THE "ALL STATES FORMULA” WERE ADOPTED, THE SECRETARY GENERAL MIGHT BE
FACED WITH THE PROBLEM OF INVITING LaTVIA, LITHUANIA AND ESTONIA.
MR. SCHVEBEL SAID HE WAS NOT REFERRING TO THIS FOR THE SAKE OF

PROVOCATION, BUT TO DEMONSTRATE THE POLITICAL COMPLEXITIES INVOLVED.
ae Te ants COMMITTEE SHOULD NOT ATTEUPT TO SETTLE SUCH QUESTIONS,

9 z e-

FURTHERMORE, HE SAID, T TEST BAN TREATY. WAS_NOT_A PRECEDENT FOR.
THE “ALL STATES FORMULA", ALTHOUGH cote DELEGATIONS HAD SUGGESTED THAT
IT-was. “THE CONTRARY WAS TRUE, BECAUSE THREE STATES «- THE ORIGINAL
SIGNATORIES +-* WERE REQUIRED TO SERVE AS THE DEPOSITORIES FOR FURTHER

ACCESSIONS. THE SECRET ARY~GENERAL WAS NOT “THREE STATES”, ByT ACTED
AS A SINGLE ENTITY.

. TURNING TO THE PROPOSAL OF FERED BY THE REPRESENTATIVE OF IRAN,
| THE REPRESENTATIVE OF THE UNITED STATES SAID THAT PRIMA FACIE IT ~

DID NOT APPEAR ACCEPTABLE.

MR,» MOROZOV; SPEAKING UNDER THE RIGHT OF REPLY, STATED THAT THE.
STATEMENT BY THE REPRESENTATIVE OF THE UNITED STATES HAD NOT BEEN
CONDUCIVE TO SERIOUS DISCUSSION, HIS DELEGATION yOULD SIMPLY IGNGRE IT,
HE SAID. IT WAS AN ATTEMPT TO RETURN TO. INTONATIONS USED IN THE PAST.

NORE | i
oe oe
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REFERRING TO THE CPROPOSAL BY IRAN, REPRESENTATIVE OF THE USSR

SAID THAT ANY VOTE ON T HE TREATIES, CARRIED OyT ON

THE BASIS OF POLITICAL FACTORS, WOULD BE AGAINST THE PRINCIPLE OF
UNIVERSALITY AND THOSE ADVANCED BY THE ILC. en ms
“HTS DELEGATION;- HE -SAID, WAS READY TO RELY ON THE SECRETARY-

GENERAL, CONFIDENT THAT HE WOULD ACT IMPARTIALLY, THE PROPONENTS
OF THE SECOND AMENDMENT, HE ADDED, DID NOT WISH TO TRUST THE. SECRETARY-
GENERAL WITH THE PROBLEM.

_ THE SECOND AMENDMENT WOULD PREVENT MILLIONS OF PEOPLE FROM PARTICIPA-
TING IN THESE TREATIES, MERELY BECAUSE THEIR POLITICS yERE NOT LIKED
BY A CERTAIN GROUP OF STATES, HE SAID,

. THE UNITED STATES SHOULD NOT INSIST ON FORCING A DECISION ON THIS

QUESTION, WHY DID IT WANT TO RUN COUNTER TO PREVAILING OPINION? HE
ASKED. PERHAPS A YEAR FROM NOW A DECISION COULD BE TAKEN. NO ONE,

‘ HE SAID, COULD FORETELL WHAT WOULD HAPPEN IN THAT TIME. HE ASKED ALL
‘DELEGATIONS NOT TO ACT HASTILY.

THOSE DELEGATIONS DEMANDING AN IMMEDIATE VOTE, HE SAID, MIGHT GET
A MAJORITY, BUT WOULD THAT BE A VICTORY? WOULD IT HELP EXTEND FRLENDLY
RELATIONS?. HE ASKED.

. CONCLUDING, THE REPRESENTATIVE OF THE SOVIET UNION SAID HT WOULD
OVERLOOK THE * MI SPRINT THAT HAD APPEARED. IN THE UNITED STTATES|

A NT. =
THE REPRESENTATIVE OF IRAN, THE NEXT SPEAKER, SAID HIS PROPOSAL

HAD BEEN ONLY A SUGGESTION TO RID THE COMMITTEE OF A “POLITICAL SNARE".
IT WAS OF A LEGAL NATURE. IF SUCH A SOLUTION wAS UNACCEPTABLE, HIS
DELEGATION WOULD HAVE TO VOTE AGAINST THE "ALL STATES FORMULA", HE.
SAID.

Ee Ke DADZIE (GyaNAD SA 1D THE DESATE DURING THE PAST FEV MINUTES
HAD REMINDED HIN THE DAYS OF THE "COLD waR”. THERE HAD BEEN
PROGRESS SINCE THEN, HE SAID, AND IT SHOULD NOT BE ALLOWED To |
DETERIORATE.

THE SUGGESTION BY IRAN. Hab MERITS. THE “ALL STATES” PROBLEM yas .
NO LONGER A “POLITICAL LUX OR USE BY CERTAIN STATES, HE SAID.
THE PROPOSAL BY IRAN OFFERED A SOLUTION BRIDGING THE GAP BETWEEN THE
“STATES MEMBERS” PROPOSAL AND THE "ALL STATES" FORMULA. HE CITED THE
EXAMPLE OF WESTERN SAMOA, A NON-MEMBER OF THE UNITED NATIONS, WHICH
WOULD BE EKCE UDED FROM PARTICIPATION IN THE TREATIES BY THE SECOND

END ‘

- WR, SCHVEBEL CUNITED STATES) OBSERVED THAT, CONTRARY TO wHAT THE.
REPRESENTATIVE OF THE USSR HAD IMPLIED, THE UNITED STATES HAD NOT
DEW AUDED A DECISION.

Mi

—
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sioner HE HAD ONLY OFFERED & REALISTIC VIEY OF INTERNATIONAL

- RELATIONS, —

- HIS DELEGATION, HE SAID, REGRETTED THE ALLEGATIONS THAT ‘IT HaD
RAISED & “COLD WAR” ISSUE. THE PROBLEMHAD ARISEN -IN THE "ALL
STATES" PROPOSAL. MOREOVER, HE CONTINUED, ALL DELEGATIONS HAD
CONFIDENCE IN THE SECRETARY7GENERAL AND ANY SUGGESTION TO THE CONTRARY
WAS NOT RELEVANT.

THE UNITED STATES WAS HAPPY TO ACCEPT TRE SOVIET UNIONS APPEAL =
FOR MAINTAINING THE SPIRIT. OF FRIENDLY RELATIONS, ByT IN THIS CONNEXION
IT DID NOT HAVE TO AGREE WITH THE VIEWS OF THE USSR, THIS WAS A CASE.
WHERE NATIONAL AND INTERNATIONAL INTERESTS OF THE UNITED STATES —
WERE INVOLVED, -

MRS, Re BURNETT (NidZEALAND? EXERCISING HER RIGHT OF REPLY TO
GHANA, STATED THAT WESTERN SAMOA, THOUGH NOT A MEMBER OF THE UNITED
NATIONS, WAS A MEMBER OF ONE OF THE SPECIALIZED AGENCIES. THUS,

vepER rae SECOND AMENDMENT. IT WOULD BE ALLOWED TO ACCEDE TO TH
ATIES.

ANTONIO DE LUNA (SPAIN) OBSERVED THE TRAN PROPOSAL WAS ©
| JURIDICALLY ACCEPTABLE "MOST REASONABLE’,

Se THOUSH-TY UKs TRUE THAT PARTICIPATION in’ OPEN MULTILAGERAL
TREATIES DID NOT IMPLY RECOGNITION OF ONE STATE BY ANOTHER, THERE
EXISTED CERTAIN CLOSED TREATIES, WHICH COULD NEVER BE OPENED FOR
ACCESSION TQ OTHERS AGAINST THE WILL OF THE PARTIEES TO THEM, HE SAID.

By iv . THIS CONTEXT » THE REPRESENTATIVE OF SPAIN SAID, THE_PROPOSAL

“LEON AMON CIORY COAST) SAID THE IRANIAN PROPOSAL REPRESENTED aN
ACCEPTABLE. COMRONISE. HHOWEVER, HE ADDED, IF IT WERE NOT ACTED UPON,
HIS DELDECEGATION WOULD CONTINUE TO SUPPORT THE DRaFT RESOLUTION
AND THE FIRST AMENDMENT, __
|. HE THEN SUGGESTED AN ALTE PROPOSAL SY WHICH THE UNITED
NATIONS WOULD INVITE THE MEMBERS OF THE ORGANIZATION AND ITS SPECIALIZED

| AGENCIES AND NON-MEMBER STATES, WHICH WOULD OTHERWISE BE INELIGIBLE |

10 ACCEDE TO THE TREATIES. —

oh ORE ~ ae
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THE REPRESENTATIVE OF GHANA THANKED THE REPRESENTATIVE OF NEw

ZEALAND FOR HER INFORMATIO! HEGARDING WESTERN SAMOA. HE WENT ON TO
SAY THAT THE SAHE PROBLEM WOULD ARISE WITH REGARD TO ANDORRA. BHUTANS
BAHREIN, OMAN AND SIKKIM. |

NEW PROPOSAL ON INVITATION TO ACCEDE TO TREATIES
. KENNETH BAILEY CAUSTRALIA) PROPOSED THAT THE SECRETARY-GENERaL BE

. REQUESTED TO INVITE ACCESSIUN TO THE TREATIES BY MEHBERS OF THE UNITED
_ NATIONS AND SPECIALIZED AGENCIES, PARTIES TO THE STATUTE OF THE INTER-~

-- NATIONAL COURT OF JUSTICE, A AND OTHER STATES “DESIGNATED BY THE
‘ GENERAL ASSEMBL Y*.

THE REPRESENTATIVE OF IRAN THEN STATED THAT WITH REGARD TO HIS
PROPOSAL, HE HAD BEEN INFORHED THAT CONSENTS OF STATES TO_ OPEN THE

“TREATIES HAD BEEN GIVEN TO THE LEAGUE OF NATIONS. AFTER FURTHER .
CONSULTATIONS, HE. ADDED, HE YOULD OFFER A MORE CONCRETE PROPLSAL.

REFERRING TO THE RAMIARKS OF THE REPRESENTATIVE OF GHANA, HE SAID
THAT IRAN CONSIDERED BAHREIN AS AN INTEGRAL PART OF ITS TERRITORY.

THE REPRESENTATIVE OF THE USSR THEN APPEALED TO DELEGATIONS NOT TO
TAKE a DECISION ON THIS MATTER. AN “INJUDICIOUS” VOTE, HE SAID wOyLD
HAVE FARREACHING EFFECTS. IT vOULD BE BETTER To STUDY THIS HATTER.
FURTHER, HE SAID.

THE AUSTRALIAN PROPOSAL WAS HERELY ANOTHER “SOPHISTICATED NETHOD”
OF “DODGING" THE PRINCIPLE OF UNIVERSALITY.

M. Ke YASSEEN CIRAG@) INFORNED THE COMMITTEE THaT IRAQ CONSIDERED
-BAHREIN AN INTEGRAL PART OF THE ARAB WORLD, |

MISS JeAsCe GUTTERIDGE (UNITED KINGDONS SAID SHE ‘COULD NOT AGREE
‘WITH THE REPRESENTATIVE OF GHANAS REHARKS REGARDING Oilan.

- RAGUF EL REEDY (UNITED ARAB REPUBLIC), REFERRING TO BAHREIN,
SAID HE WISHED TO ASSOCITE HIS DELEGATION wIH THE STATEMENT
BADE BY IRAQ,

_. CONSTANTIN A. STAVOROPOULOS, UNITED NATIONS LEGAL COOUNSEL, SAID. NE
HADEXPRESSED THE OPINION OF THE SECRETARY=GENERAL AND NOT HIS OuN,
WHEN HE HAD STATED LAST VEEK IN THE COMULITEE THAT IF THE FIRST
AGENDHENT WERE ADOPTED, THE SECRETARY-GENERAL WOULD HAVE TO ASK THE
GENERAL ASSEHBLY TO DRAW UP A LIST OF STATES TO BE INVITED TO ACCEDE
TO THE TREATIES,

- AMANDO MOLINA LANDAETA (VENEZUELA) ASKED iF “ TECHNICAL?
DIFFICULTIES WOULD. PREVENT THE HOLDING OF A MEETING TOHORROY, 24
OCTOBER.

THE CHAIRMAN NOTED THAT TOMORROY JAS UNITED NATIONS DAY AND ADgOURNED
THE MEETING AT 5450 Pelfo UNTIL FRIDAY» 25 OCTOBER, at 3 Polls

JA 935P 23 OCT 65 ve mee aaa
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PRESS RELEASE GA/L/1019
EIGHTEENTH GENERAL ASSEMBLY - SIXTH COMMITTEE, 798TH HEETING CPi)

UNITED NATIONS, We Yo

SIXTH CONHITTEZ HEARS FIVE STATEMENTS ON
LEAGUE OF NATIONA MULTILATERAL TREATIES

STATEMENTS WERE MADE THIS AFTERNOON BY THE REPRESENTATIVES OF

INDIA, IVORY COAST, BELGIUM, ROMANIA AND VENEZUELA AS THE SIXTH (LEGAL)
CONHITTEE CONTINUED ITS CONSIDERATION OF. THE QUESTION OFEXTENDED — ,,

PARTICIPATION IN GENERAL BULTILATERAL TREATIES CONCLUDED UNDER THE //
WUSPICES OF THE LEAGUE OF NATIONS.
"THE COMMITTEE HAS BEFORE IT A NINE-POWER DRAFT. RESOLyTION (DOC.
A/C.6/L.532/REVe1) BY WHICH THE GENERAL ASSEMBLY YOULD EMPOyER ITSELF

TO ASSUME CERTAIN-FUNCTIONS OF THE LEAGUE OF NATIONS AND OPEN TO NEW
STATES 21 HULTILATERAL TREATIES CLOSED SINCE 1946,

THIS RESOLUTION DOES NOT INDICATE WHICH STATES yOULD BE INVITED
TO BECOME PARTIES TO THE TREATIES.

"THE SPONSORS 7- AUSTRALIA, GHANA, GREECE, GUATEMALA, INDONESIA,
MALI, MOROCCO, NIGERIA AND PAKISTAN 7= COULD NOT REAGH AGREEMENT ON

THIS HATTER, ACCORDING TO A FOOTNOTE TO THE DRAFT.
TUO ALTERNATIVES IN THE FORM OF AMENDMENTS BY GHANA, INDONESIA,

MALI, MOROCCO AND NIGERIA (DOC. A/C,6/L.533/CORR. 1 AND 2), AND BY

AUSTRALIA, GREECE AND GUATEMALA (DOC. A/C.6/L.554) ARE ALSO
BEFORE THE COMMITTEE.

THE FIRST AMENDUENT WOULD INVITE “ANY STATETM TO ACCEDE TO THE
TREATIES; AND THE SECOND AMENDMENT YOULD INVITE "EACH STATE HEBER —
OF THE UNITED NATIONS OR OF A SPECIALIZED AGENCY".

THE SOVIET UNION YESTERDAY OFFERED A “COMPROMISE SOLUTION” UNDER
WHICH THE CORMITTEE wOULD ADOPT ONLY THE PARTS OF THE RESOLUTION
CALLING FOR FURTHER STUDY AND CONSULTATIONS WITH REGARD TO THE

TREATIES, THE ITEM yOULD ALSO BE INCLUDED ON -NEXT YEARS GENERAL
ASSEMBLY AGENDA. | |

THE INTERNATIONAL LAW COHHISSION CILC) AT ITS RECENT SESSION

STUDIED THIS QUESTION AND REPORTED ON IT IN DOCUMENT A/5509. THE
DRAFT RESOLUTION, ACCORDING TO ITS SPONSORS, EUBODIES THE RECOUNENDATIONS
OF THE ILC.
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S.Se MORE CINDIA), RECALLING THE ‘BACKGROUND TO THIS ITEN, SAID

THE ILC SHOULD STUDY FURTHER THE SUBSTANCE OF THE TREATIES, WITH A
VIEY TOWARDS ADPATING THESE AGREEGENTS TO CONTEMPORARY CONDITIONS.

HE CITED THE ILC REPORT ON THE TREATIES AS DEMONSTRATING THAT THE
21 TREATIES WERE OPEN BY THE FACT THAT' THE GENERAL ASSEMBLY COULD
ACT AS DEPOSITORY FOR THESE AGREEWENTS.

THE GENERAL ASSEMBLY, HE SAID, WAS THE MOST COMPETENT ORGAN FOR THIS

PURPOSE. IN THIS CONNEXION THE ILC RECOMMENDATION, AS REFLECTED IN
THE DRAFT RESOLUTION, WAS SIMPLE AND USEFUL, HE SAID.

AS FOR THE RESOLUTION ITSELF, THE REPRESENTATIVE OF INDIA HAD SOME

DOUBTS AS TO THE DETAILS OF THE TEXT, WHICH MIGHT GIVE RISE TO CERTAIN

DIFFICULTIES. THE RESOLUTION SHOULD BE MODIFIED, HE ADDED,
HIS DELEGATION, HE WENT ON, SUPPORTED THE FIRST AMENDHENT. THIS

‘WAS NOT, IN HIS VIEW, A POLITICAL MATTER, BUT IN KEEPING WITHIN THE
PRINCIPLE OF UNIVERSALITY,

THE MERE EXISTENCE OF AN "ENTITY AS A PARTY TO A TREATY DID NOT
IMPLY RECOGNITION OF THE "ENTITY". THERE WERE ALREADY EXANPLES OF THIS,
HE ADDED. THE SANE METHODS USED IN THESE EARLIER TREATIES COULD

BE EMPLOYED IN THE 21 TREATIES.

THE COMMITTEE, BY ADOPTING THE “ALL STATES" FORHMYLA, WOULD HAKE |
A CONTRIBUTION TO THE PROGRESSIVE DEVELOPMENT OF INTERNATIONAL Lays

LEON AMON CIVORY COAST) SAID THE DRAFT RESOLUTION, ALTHOYGH IT -

WOULD AVOID DELAYS, USED A LEGAL PRINCIPLE THAT MAY OFFEND SOME STATES

WHICH WERE ALREADY PARTIES TO THE TREATIES. THE RESOLUTION DID NOT,

IN HIS VIEW, APPEAR TO BE EFFECTIVE,
THE CO-SPONSORS OF TTE DRAFT, HE SAID, COULD HAVE PROVIDED

ALTERNATIVES TO THESE “FLAVS", HOWEVER, HIS DELEGATION yOyLD SUPPORT
THE DRAFT RESOLUTION, SUBJECT TO THESE OBSERVATIONS REGARDING THE

INADEQUACIES OF THE DRAFT. -
HOR
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QUESTION OF SUCCESSION RAISED
M. DEWULF ,»BELGIUN), EXPLAINING HIS DELEGATIONS VIEyS ON THE

RESOLUTION AND THE TWO ANENDMENTS, SAID BELGIUM HOPED THAT THE

NEWLY" INDEPENDENT STATES yOULD BE PARTICIPATING IN THE 21 TREATIES.

IN rH CONNEXTON HE ADDED, HIS DELEGATION WOULD SUPPORT THE DRAFT
RESOLUTION,

HOWEVER, APPROVAL OF THE DRAFT DID NOT IMPLY THAT THE SOLUTION IT

OFFERED WAS THE BEST ONE. THERE WERE, HE CONTINUED, ADVANTAGES TO
THE PROTOCOL METHOD OF OPENING THE 21 TREATIES FOR ACCESSION BY THE

NEU STATES. FURTHER, IN THE VIEW OF HIS DELEGATION, THE DRAFT yaS

“,9435 48685" AND "LESS CAUTIOUS” THAN THE RECOMMENDATIONS OF THE ILC.
THE ILC, HE WENT. ON TO SAY, HAD NOT GONE SO FAR AS TO SAY THAT THE

GENERAL ASSEMBLY WAS THE COMPETENT ORGAN TO EXERCISE POWERS vITH REGARD

TO THE TREATIES. THE RESOLUTION, IF ADOPTED, WOULD DO THIS, HE SAID.

CONTINUING, HE RECALLED THAT: THE GENERAL ASSEMBLY IN 1946 HAD
_ @ECLARED IN A RESOLUTION (24 (1)) THAT IT WAS WILLING, IN PRINCIPLE,
TG ASSUNE AND *ERERCISE CERTAIN FUNCTIONS AND POWERS PREVIOUSLY —
ENTRUSTED. TO THE LEAGUE OF NATIONS.. IN THIS REGARD, THE ASSEMBLY SHOULD
NOT, PERHAPS, DECIDE THAT TI WAS THE SUCCESSOR TO THE LEAGUE.

THE SUCCESSION IN INTERNATIONAL ORGANIZATIONS, HE CONTINUED, WAS
A COMPLEX PROBLEM. MRe DEWJLF STATED THAT THE APPROVAL BY HIS DELEGATION
OF THE DRAFT RESOLUTION DID NOT IMPLY ACCEPTANCE OF THE GENERAL ASSEMBLY

AS SUCCESSOR TO THE LEAGUE OF NATIONS.
A SIMILAR OBSERVATION, HE SAID, COULD BE MADE WITH REGARD TO THE

SUCCESSION OF STATES AND GOVERNMENTS, NEITHER DID IT IMPLY, HE WENT ON,
THE ADMISSION OF CERTAIN THEORIES IN THIS FIELD.

TURNING TO THE TyO ANENDHENTS, THE REPRESENTATIVE OF BELGIJM SAID
HIS DELEGATION COULD NOT SUPPORT THE FIRST ANENDNENT AND yAS IN
FAVOUR OF THE SECOND.

HOR
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GHEORGHE JUCU (ROHANTA) SAID THAT HIS DELEGATION SHARED THE OPINION

- OF THE ILC THAT A RESOLUTION OF THE GENERAL ASSEMBLY, RATHER THAN THE
PROTOCOL METHOD, COULD SOLVE THE PROBLEM OF THE TREATIES. |

THE DRAFT RESOLUTION COULD ACHIEVE THAT OBJECTIVE, HE ADDED, THE
THO AMENDHENTS, HOWEVER, EXPRESSED OPPOSING VEVS AS. TO HOW TO COMPLETE
THE RESOLUTION, HE ADDED.

THE SECOND AHENDMENT VENT BACK TO THE DAYS OF STRAINED INTERNATIONAL

RELATIONS. HIS DELEGATION SUPPORTED THE PRINCIPLE OF THE FIRST
AMENDMENT,

GENERAL MULTILATERAL TREATIES, HE SAID, BY THEIR VERY NATURE,
REPRESENTED AN APPLICATION OF THE PRINCIPLES OF THE PROGRESSIVE
DEVELOPMENT OF INTERNATIONAL LAY. THE PARTICIPATION OF THE ENTIRE

INTERNATIONAL COMMUNITY GAVE OPPORTUNITIES FOR CO-OPERATION AHONG
ALL STATES. THIS WAS ONE OF THE TASKS OF THE UNITED NATIOWS, ACCORDING
TO ITS CHARTER, HE ADDED.

IT wOULD BE INEQUITABLE, HE SAID, AS WELL AS CONTRARY TO THE PURPOSES
OF THE UNITED NATIONS, IF THE RIGHTS OF ALL STATES To PARTICIPATE

IN GENERAL MULTILATERAL TREATIES WERE LIMITED.
ARHANDO MOLINA LANDAETA (VENEZUELA), EXPLAINING HIS DELEGATIONJS

. POSITION ON THE ITEM BEFORE THE COMMITTEE; SAID THE PROTOCOL NETHOD

- OF RESOLVING THE PROBLEN OF THE 21 TREATIES WAS THE BEST PROCEDYRE.

HOVEVER, IT WOULD BE DIFFICULT TO IMPLEMENT AND’ YOULD GIVE RISE TO

OTHER DIFFICULTIES, THE SIMPLEST HETHOD, HE SAID, AS THE ILe HAD
RECOMMENDED, WAS THE APPOINTMENT OF A UNITED NATIONS BODY TO EXERCISE.
CERTAIN LEAGUE OF NATIONS POWERS.

THIS SOLUTION WAS REFLECTED IN THE DRAFT RESOLUTION, HE ADDED,
THE REPRESENTATIVE OF VENEZUELA SAID THAT THE RESOLUTION UAS ACCEPTABLE,

‘BECAUSE IT OFFERED NEW STATES THE POSSIBILITY OF PARTICIPATION IN THE
21 TREATISS. THEREFORE, HIS DELEGATION YOULD SUPPORT THE RESOLUTION.
HOWEVER, FROM A LEGAL POINT OF VIEW, THE RESOLUTION wAS NOT ENTIRELY
ADEQUATE. IT COULD NEVER ENSURE EFFECTIVE PARTICIPATION OF THE NEV
STATES. IT WAS ONLY A PROVISIONAL NEASUHE, HE ADDED.

_ CONTINUING, THE REPRESENTATIVE OF VENEZUELA STATED THE RESOLyTION
_ HAD NOT FULLY TAKEN INTO CONSIDERATION ALL OF THE ILC RECOQNENDATIONS.

' VENEZUELA, HE SAID, WOULD VOTE IN FAVOUR OF THE SECOND AHENDHENT.
THE CHAIRMAN, JOSE MARIA RUDA CARGENTINA) ADJOURNED THE NEETING

AT 4310 Poll. UNTIL 5:00 Peli. TONORROU, WEDNESDAY, 23 OCTOBER.
JA 610P 22 OCT 6S .

000059

“rie



, , Ay disclosed under the Accese to Information Act -

’ - oe / oe . / . Do , | SS vertu gf la pa:

= oo C wee aoe >a
: 2B U- $- f- - ; yh te aa

' a 7 gee : SO “haps ‘
; i 2, © /

UN40 i, —— :

PRESS REVERSE GA/L/1021
EFGHTEENTH GENERAL ASSEMBLY « “SIXTH COMMITTEE, 800TH MEETING PHD

_ UNITED NATIONS, Nes

LEGAL COMMITTEE RECEIVES THIRD AMENDHENT TO DRaFT
RESOLUTION ON HULTILATERAL TREATIES

“STATEMENTS WERE MADE THIS AFTERNOON BY THE REPRESENTATIVES oF
CONGO CLEOPOLDVILLE), UNITED KINGDOM, JAMAICA AND AFGHANISTAN, AS THE
SIXTH (LEGAL) COMUITTEE CONTINUED ITS CONSIDERATION OF THE QUESTION

. OF EXTENDED PARTLOLPAT ION IN GENERAL MULTILATERAL TREATIES CONCLUDED
ee a

UNDER THE AUSPICES OF Th: CEAGIJE OF HATIONS.
“<THE-CORHITTEE HAS BEFORE IT A NIWE-POUER "DRAFT RESOLUTION
(DOC. A/C.6/L.532/REV.1) WHICH WOULD HAVE THE GENERAL ASSEMBLY EMPOWER
ITSELF TO ASSUME CERTAIN FUNCTIONS OF THE LEAGUE OF NATIONS AND OPEN

TO NEW STATES 21 MULTILATERAL TREATIES CLOSED SINCE 1946.
THIS RESOLUTION DOES NOT INDICATE WHICH STATES WOULD BE INVITED TO*

BECOME PARTIES TO THE TREATIES. THE SPONSORS ~~ AUSTRALIA, GHANA»
GREECE, GUATEMALA, INDONESIA, HALI, MOROCCO, NIGERIA AND PAKISTAN

~~ COULD NOT REACH AGREEMENT ON THIS MATTER, | ACCORDING TO A FOOT-NOTE
TO THE DRAFT.

- >FyO ALTERNATIVES IN THE FORM OF AMENDMENTS BY GHANA; -INDONESI Ay MALI,
MOROCCO AND NIGERIA WO6C.A/C.6/L.555, CORR. 1 AND 2), AND BY AUSTRALIA,
GREECE AND GUATEHALA (DOC «A/C 66/1 0954) ARE ALSO BEFORE THE COMMITTEE. .
THE FIRST AMENDMENT WOULD INVITE “ANY STATE” TO ACCEDE TO THE TREATIES;

AND THE SECOND AMENDMENT WOULD INVITE “EACH STaTE GENBER OF THE UNITED
NATIONS OR OF A SPECIALIZED AGENCY".

IN ADDITION, A THIRD, “COMPROMISE” ALTERNATIVE AHENDMENT waS
INTRODUCED TODAY BY JAMAICA (DOC. A/C.6/L.536). IT WOULD INVITE MEMBERS
OF THE UNITED NATIONS AND OF THE SPECIALIZED AGENCIES AND PARTIES TO
THE STATUTE OF THE INTERNATIONAL COURT OF JUSTICE CICy) AND STATES

"DESIGNATED FOR THIS PURPOSE BY THE GENERAL ASSEMBLY". OTHER PROPOSALS
HAVE ALSO BEEN HADE BY A NUMBER OF DELEGATIONS,

THE INTERNATIONAL LAw COMMISSION CILC) AT ITS RECENT SESSION STUDIED
THIS QUESTION AND REPORTED ON IT IN DOCUMENT aA/5509. THE DRaPT
RESOLUTION, ACCORDING TO ITS SPONSORS, EMBODIES THE RECOMMENDATIONS OF

THE INTERNATIONAL LAY COMMISSION.

HORE 8 000060
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NEU AMENDMENT SUPPORTED

SINON-PIERRE TSHIMBALANGA (CONGO ~ LEOPOLDVILLED SAID HIS DELEGATION
FULLY SUPPORTED THE DRAFT RESOLUTION. AS FOR THE ANENDNENTS AND PROFO- |
SALS, HIS DELEGATION DID NOT FIND THE FIRST TyOQ ANENDMENTS SATISFACTORY,
HE QUOTED FROH A NUMBER OF LEGAL CASES IN SUPPORT OF HIS VIEw. |

THE REPRESENTATIVE OF THE CONGO WENT ON TO SAY THAT THE PRINCIPLE
_ OF UNIVERSALITY WAS INCOMPLETE IN BOTH OF THE FIRST TyO ANENDMENTS. |

. HIS DELEGATION SUPPORTED THE “CONPROMISE SOLUTION” SUGGESTED BY
AUSTRALIA AND FORMALLY SUBMITTED TODAY BY JANAICA. .

. .1,8. SINCLAIR CUNITED KINGDUDD;, REFERRING TO THE SOVIET UNIONS
PROPOSAL TO ADOPT A RESOLUTION THAT WOULD PROVIDE FOR FURTHER STyDY
OF THE TREATIES, SAID HIS DELEGATION Say NO “GREAT MERIT" IN POST
PONING THE ISSUE. ~

THE CONSIDERATIONS TO BE GIVEN Tu THE TECHNICAL ASPECTS OF THE
TREATIES DID NOT, IN HIS VIEW, PRECLUDE THE CONMNITTEE FROU
DECIDING TO OPEN THE 21 TREATIES TO ACCESSION BY STATES NOy. .

NO STATE WAS OBLIGED TO ACCEDE NOU, HE SAID. THEY COYLD wAIT UNTIL
THE RESULTS OF FURTHER STUDIES YERE NaDE KNOWN,

- TURNING TO THE "POLITICALLY CONTENTIOUS" ISSUE OF WHICH FORMULA FOR
ACCESSION SHOULD COMPLETE THE RESOLUTION, THE REPRESENTATIVE OF THE
UNITED KINGDOH SAID HIS DELEGATION “aPPRECIATED” THE PROPOSAL MADE BY
IRAN -~ TO INVITE ALL STATES AGREED UPON BY THE SIGNATORIES TO THE |.
TREATIES. IN THIS CONNEXION, HOVEVER, HE SAID, THE PROPOSAL SUGGESTED |
BY AUSTRALIA «= YHICH WOULD HAVE THE GENERAL ASSEMBLY DECIDE yHICH
STATES, IN ADDITION TO MEMBERS OF THE UNITED NATIONS, yOULD BE INVITED
TO ACCEDE -- WAS: ‘A "SOLUTION" ACCEPTABLE TO THE UNITED KINGDOM
DELEGATION.

GORE po 000061



. Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur acces a linformation

L

PAGE 3+= PRESS RELEASE GA/L/1021

(THIS IS THE SAME PROPOSAL FORMALLY INTRODUCED TODAY BY JAMAICA.)

WHILE THE UNIT ELEGATION SUPPORTED THE SECOND AMENDHENT,
IT WOULD VOTE FOR THE JAWAICAN |

LeB. FRANCIS (JAMAICA) ASKED THAT CO-SPONSORS JOIN HIM Noy.
_ ABDUL HAKIM TABIBI CaFGHANISTAN) SAID THE SPONSORS OF THE TyO

AMENDHENTS NOU FOUND THEMSELVES IN A DILEHMA. THERE yERE TOO MANY
PROPOSALS AND THE SPONSORS HAD NO INTENTION OF BEING INVOLVED IN A

POLITICAL DEBATE, HE SAID.

"THE TREATIES IN QUESTION, ME VENT ON, MIGHT NOT MEET THE NEEDS

OF AFRICAN AND ASIAN COUNTRIES. HE ASKED DELEGATIONS NOT TO RySH TO
ACCEDE TO THESE TREATIES. TINE HAD CHANGED yORLD CONDITIONS.

IT WAS NOT THE INTENTION OF THE SPONSOR, HE vENT ON, TO INJECT A
“POLITICAL ISSUE INTO THE COMMITTEE, WHICH USUALLY HANDLED TECHNICAL
MATTERS, THEREFORE, IN HIS VIEY, AN IMMEDIATE DECISION vaS NOT URGENT.

IF THE SPONSORS FELT IT WAS URGENT, HE WOULD VOTE FOR THE
RESOLUTION aND THE FIRST AMENDMENT. HOWEVER, HE DID NOT BELIEVE THIS
WAS SO, AMENDMENTS, OF ANY KIND, HE SAID WOULD NOT SOLVE THE QUESTION.

THE BEST WAY OUT’ OF THE DILEHMA, HE SAID, waS TO REQUEST THE
SECRETARY-GENERAL TO EXAMINE THE TREATIES wITH A VIEy TO ASCERTAINING
THEIR USEFULNESS,

POSTPONEMENT FOR ONE YEAR, HE SAID, COULD HELP TO SOLVE THE ISSUE.
- THE RESOLUTION AND AMENDMENTS COULD WalT UNTIL THEN,

HR, FRANCIS -(J ENTALIVE OF COLOMBIA HaD

INDICATED HE WOULD BE A CO-SPONSOR OF.HIS AMENDMENT,
INTRODUCING THE AHENDNENT, THE REPRESENTATIVE OF JahAICA NOTED THAT

JHE FIRST TYO ANENDMENTS BOULD BE UNACCEPTABLE TO MANY DELEGaTIONS,
JAHAICA» HE WENT ON, SOUGHT TO HARMONIZE THE DIFFERENCES.

THE ADVANTAGE OF HIS AMENDMENT, HE WENT ON, YAS THAT IT DID NOT
CLOSE THE DOOR TO ANY STATEs THE GENERAL ASSEMBLY yOULD BE FREE 10
INVITE STATES TO ACCEDE TO THE TREATIES.

HE NOTED THAT THE ONFERENCE ON DIPLOMATIC RELATIONS HAD
ADO FT ED THE SAME FORMULA EHDODIED IN THIS AMENDHENT + — go0062
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ARHANDO HOLINA LANDAETA (VENEZUELA) ‘SAID HE yOuLD SUPPORT THE JAHAICAN

COMPROMISE PROPOSAL:

MISS RAJASPERA (KADAGASCAR) SAID ALL THE AHENDMENTS NEEDED FURTHER
STUDY. THE VOTE, THEREFORE, SHOULD BE POSTPONED UNTIL MONDAY. | a

. DIEGO URIBE (COLOMBIA) SAID HE WOULD CO-SPONSOR THE JAMAICAN ANEND-~
MENT, AS IT RECONCILED ANY OF THE VIEWS EXPRESSED IN YRIS BEBAYE. .

CO-SPONSORS WITHDRaY SECOND AMENDMENT

KENNETH BAILEY (AUSTRALIA), SPEAKING ON THE DOCUMENTS BEFORE “THE
COMMITTEE, ANNOUNCED THAT THE CO-SPONSORS OF THE SECOND ANENDHENT
WOULD NOW WITHDRAY IT AND SUPPORT THE JAMAICAN AHENDMENT.

HIS DELEGATION, HE SAID, FOUND THE FIRST ADEDNENT UNACCEPTABLE ON
JURIDICAL GROUNDS. THE SECRETARY@GENERALS OFFICE UAS NOT POLITICAL, .
AND THE FIRST AMENDMENT WAS POLITICAL IN NATURE, HE ADDED. GOVERNMENTS
HAD TO TAKE POLITICAL DECISIONS THEMSELVES. WITH REGARD TO THE .

PRINCIPLE OF UNIVERSALITY, HE SAID, THE TEST BAN TREATY ARRANGEHENT
FOR ACCESSION OFFERED NO GUIDE OR PRECEDENT WITH REQaRD TO THE LEAGUE -

- OF NATIONS TREATIES, CONTRARY TO THE VIEyS OF SOME DELEGATIONS.
FURTHERMORE, UNIVERSALITY COULD NOT BE ATTAINED BY LEAVING THE MATTER

_ TO THE SECRETARY-GENERAL. IT HAD TO BE ACHIEVED POLITICALLY. THE
“VIENNA FORMULA” WAS A MEANS OF ACCOMPLISHING THIS OBJECTIVE.

CONTINUING, THE REPRESENTATIVE OF AUSTRALIA SAID THaT SONE OF THE
TREATIES WERE READY FOR ACCESSION, AS THEY STOOD. AS POR THE OTHERS,
THE DRAFT RESOLUTION AND THE JANAICAN AUENDMENT PROVIDED FOR FURTHER -

| EXAMINATION AND CONSULTATION BETWEEN THE SECRETARY-GENERAL AND STATES,
AS TQ THE USEFULNESS OF THE TREATIES.

CONTINUING, MR. BAILEY SAID THE TREATIES SHOULD BE PUT INTO OPERATION
AS SOON AS POSSIBLE. |

HE DID NOT AGREE, HE SAID, WITH THE REPRESENTATIVE OF AFGHANISTAN
THAT THE ISSUE SHOULD BE POSTPONED. THE QUESTIONS OF URGENCY aND
HASTINESS WERE NOT RELEVANT, FOR THE COMMITTEE HaD THOROYGHLY CONSIDERED
THE ITEM BEFORE IT.

ACTION SHOULD NOT BE WITHHELD FOR ANOTHER YEAR, HE SAID. CONTROVERSY
COULD NOT BE AVOIDED BY DELAY. UNANIMOUS ADOPTION OF THE “VIENNA
FORHULATM IN THE PAST SHOULD BE THE BASIS OF THE COMMITTEES vORK TODAY.

HORE | | 000063
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Ese DADZIE (GHANA), SPEAKING UNDER THE RIGHT OF REPLY» SAID THE

APPARENT ABSENCE OF "GREAT URGENCY", WITH REGARD TO THIS ITEU,
INDICATED THAT THE COMMITTEE SHOULD AWAIT THE RESULT OF FURTHER STUDY
AND CONSULTATION.

ACCORDINGLY, HIS DELEGATION yOULD YIELD TO THE APPEAL OF THE

REPRESENTATIVE OF AFGHANISTAN TO POSTPONE FOR ONE YEAR A DECISION ON
THIS ISSUE. THIS UaS, IN HIS VIEW, A SUSPENSION OF PARAGRAPH FOUR
OF THE DRAFT RESOLUTION - YHICH REQUIRES COMPLETION BY ONE OF THE

THREE oe == WHILE PARTS OF THE RESOLYTION COULD BE VOTED ON
THIS YEARs

FURTHER, HE SUPPORTED THE REQUEST OF HADAGASCAR FOR PUTTING OFF THE
VOTE UNTIL HONDAY.

HISS E.H. LAURENS (INDONESIA), REPLYING TO AFGHANISTAN, SAID HER
DELEGATION YAS WILLING TO YIELD TO THE APPEAL FOR POSTPONENENT AND
SUPPORT THE MADAGASCAR PROPOSAL.

P.D. HOROZOV (USSR) RESERVED HIS RIGHT TO REPLY.
G.E. EFETIE (NIGERIA) SUPPORTED THE PROPOSAL HADE BY WaDAGASCaR.
THE REPRESENTATIVE OF AFGHANISTAN, REPLYING TO AUSTRALIA, SAID HIS

PROPOSAL FOR POSTPONEMENT HAD JUST BEEN UPHELD BY THE REPRESENTATIVES
OF GHANA AND INDONESIA.

THE CHAIRHAN THEN ADJOURNED THE MEETING UNTIL 10230 AcM, ON HONDAYs

28 OCTOBER. —
JB 7i5P 25 OCT 63 | 000064
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EIGHTEENTH GENERAL ASSEMBLY ~ SIXTH COMMITTEE, 797TH ‘MEETING CAND
UNITED NATIONS, Ne Y»

CONSIDERATION OF GENERAL MULT LLATERAL TREATIES
TBMMMMNMMMEMMAMNMXXS CONTINUES IN SIXTH COMMITTEE

THE SIXTH (LEGAL) COMMITTEE THIS HORNING CONTINUED ITS CONSIDERATION
OF THE QUESTION OF EXTENDED PARTICIPATION IN GENERAL MULTILATERAL

TREATIES CO HE—AUSPICES OF THE LEAUE OF NATIONS. {
‘ TEMENTS WERE HADE TODAY BY THE REPRESENTATIVES OF THE UNITED Fa

KINGDOM, FINLAND, POLAND, FRANCE, UNITED ARAB REPUBLIC, UKRAINE, SYRIA
( zseise ite BRAZIL, SPAIN AND AFGHANISTAN. IN ADDITION, THE USSR [ew
EXERCISED ITS RIGHT OF REPLY AND OFFERED A “COMPROMISE SOLUTL " TO TH
DRAFT RESOLUTION ON THIS ITEM. —_

THE COMMITTEE HAS BEFORE IT A DRAFT RESOLUTION BY WHICH THE GENERAL
ASSEMBLY WOULD EMPOWER ITSELF TQ ASSUME CERTAIN FUNCTIONS OF THE LEAGE

OF NATIONS AND OPEN TO NEW STATES 21 MULTILATERAL TREATIES CLOSED SINCE

1946.

THE 3-POYER RESOLUT ION (D0C.A/C.6/L6552/REVel) DOES NOT INDICATE
WHICH STATES WOULD BE INVITED TO BECOME PARTIES TO THE TREATIES.

|, THE SPONSORS <= AUSTRALIA, GHANA, GREECE, GUATEMALA, INDONESIA, HALI,
HOROCCO, NIGERIA AND PAKISTAN -~ COULD NOT REACH AGREEMENT ON THIS
HATTER, * ACCORDING TO A FOOTNOTE TO THE DRAFT. |

TWO ALTERNATIVES IN THE FORM OF ANENDENTS BY GHANA, INDONESIA, MALI,

~HOROCCO AND NIGERIAL. (DOC/A/C/6/L.553/CORRel AND 2), AND BY AUSTRALIA,
GREECE AND GUATENALA (DOC.A/C/6/L.554) ARE ALSO BEFORE THE COMMITTEE.

THE FIRST AMENDMENT WOULD INVITE "ANY STATE" TO ACCEDE TO THE,
TREATIES; AND THE SECOND AMENDHENT wOULD INVITE "EACH STATE HEHBER
OF THE UNITED-NATIONS OR OF A SPECIALIZED AGENCY".

I.itie SINCLAIR (UNITED KINGDOH) RECALLED THAT THE UNITED NATIONS
LEGAL COUNSEL AT THE CUOMNITTELS MEETING LAST FRIDAY HAD INDICATED
THAT THE SECRETARY-GENERAL WOULD HAVE TO ASK THE GENERAL ASSEMBLY

FOR A LIST OF STATES TO BE INVITED TO ACCEDE TO THE TREATIES, IF THE

FIRST AMENDMENT WERE ADOPTED.
HORE r ae 000065
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HE ALSO REFERRED TO THE STATEMENT LAST FRIDAY BY THE REPRESENTATIVE.

OF THE USSR AND SAID THAT HE HAD CONSIDERED CAREFULLY WHAT AS SAID,

AND. WHAT WAS NOT SAID.
“HEPSTATED THAT NU KENTION. HAD BEEN MADE OF THE TEST BAN TREATY,

WHICH; ALTHOUGH IT EMBRACED THE "ALL STATES” FORMULA, DID SO BY A UNIQUE
DEVICE. THE THREE ORIGINAL SIGNATORIES TO THAT TREATY, HE SAID, WERE
THE DEPOSITORIES AND STATES WISHING TO ACCEDE TO IT COULD TRANSMIT
THEIR INSTRUMENTS OF ACCESSION TO ANY OF THE THREE POWERS. THIS was
DONE, MR. SINCLAIR SAID, TO AVOID THE PROBLEM WHICH yOULD ARISE UNDER -

THE FIRST AMENDMENT, IT ALSO PROVED THAT THE UNITED KINGDOM ADHERED ©
TO THE PRINCIPLE OF UNIVERSALITY.

TURNING TO THE DRAFT RESOLUTION ITSELF, HE SAID IT ADEQUATELY AND

ACCURATELY REFLECTED THE RECOMMENDATIONS OF THEINTERNATIONAL Law
COMMISSION CILC) ON THIS QUESTION,

‘THE ILC HAD STUDIED THE PROBLEM AT ITS RECENT SESSION aND REPORTED

ON IT IN DOCUMENT -a/5509, THE RESOLUTION ACCORDING TO ITS SPONSORS,

EMBODIED THE ILC SUGGESTIONS.

CONCLUDING, THE REPRESENTATIVE OF THE UNITED KINGDOM SAID HIS DELEG-

ATION WOULD SUPPORT THE DRAFT RESOLUTION, ON THE UNDERSTANDING IT WOULD
_BE_COMPLETED BY THE ADOPTION OF THE SECOND ANENDWENT. | _

VOITTO SAARIO (FINLAND) SAID THAT MOST OF THE TREATIES yERE EITHER
OBSOLETE OR OBSOLESCENT. OTHERS REQUIRED REVISION. THIS PROVIDED
AN OPPORTUNITY FOR THE NEY STATE FOR wHOM THE TREATIES ERE INTENDED,

TO CONTRIBUTE TO THE PROGRESEIVE DEVELOPMENT OF INTERNATIONAL Lay.

HR. SAARIO DECLARED THE METHOD OF AN AMENDING PROTOCOL TO OPEN

THE TREATIES WAS TOO CUMBERSOME, AND THE ILC HAD COME FORTH wITH THE

BEST SOLUTION. HOWEVER, HE vENT ON, IT WOULD BE yISE TO DETERMINE

WHICH OF THE 21 TREATIES STILL HELD INTEREST TO NEY STATES. HOREOVER
THERE WERE LEGAL DIFFICULTIES IN CONNEXION WITH THE TEXT OF THE DRAFT
RESOLUTION WHICH RENDERED IT PREMATURE.

FURTHER STUDY AND CONSULTATIONS WERE NEEDED, HE CONCLUDED. 000066
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E. WYZNER (POLAND) SAID KE DOUBTED THE URGENCY OF THE PROBLEM

BECAUSE "NO SIGNIFICANT INTEREST" HAD BEEN SHOYN. BY NEw STATES FOR WHICH
THE OPENING OF THE. TREATIES WAS INTENDED. HANY OF THE TREATIES WERE
OBSOLETE, HAD CEASED TO BE IN FORCE, OR HAD BEEN SUPERSEDED BY NEWER
AGREEMENTS. THE AUTHORS OF THE DRAFT RESOLUTION, HOWEVER,
HAD REALIZED THIS BY REQUESTING CONSULTATIONS AS TO THE RELEVANCE OF
THE TREATIES IN VIEW OF CONTEMPORARY CONDITIONS.

SUGGESTING MODIFICATIONS TO THE TEXT OF THE DRAFT, CERTAIN

‘PARTS OF WHICH HE SAID LACKED LOGIC, MR. WYZNER DECLARED THAT HSI
DELEGATION FAVOURED OPENING THE TREATIES. HOWEVER, THE TREATIES yvOuLD
BE OF INTEREST TO NEW STATES ONLY IF THEY WERE ADAPTED TO MODERN
CIRCUMSTANCES, “

ON THE TYO ANENDMENTS TO THE RESOLUTION, HE SAID POLAND DEF ENDED
THE FIRST ONE, WHICH CORRESPONDED TO THE PRINCIPLE OF UNIVERSALITY
OF INTERNATIONAL LAU. THE “QUASI-LEGAL” ARGYHENTS OF THOSE AGAINST
THIS ABENDHENT TO THE EFFECT THAT THE SECRETARY~GENERAL WOULD BE
PRESENTED WITH AN “INSURMOUNTABLETM TASK, SHOWED A LACK OF CONFIDENCE
IN THE SECRETARY 7TGENERAL, HE STATED.

CONTINUING, HE SAID THAT CONTRARY TO THE REMARKS OF THE UNITED
KINGDOM EARLIER IN THE NEETING, POLAND VIEWED THE TEST BAN TREATY,
WHICH “SO RADICALLY INPROVED THE INTERNATIONAL ATHOSPHERE", aS A
STRIKING EXAMPLE OF THE "ALL STATES” FOHULA. IT yOULD BE HIGHLY
PARADOXICAL IF THE STATES THAT HAD REACHED AGREEMENT ON OPENING TO
ALL STATES THE TEST BAN TREATY, WHICH WAS POLITICAL IN NATURE, COULD
NOT DO SO ON THESE 21 TREATIES OF A TECHNICAL CHARACTER.

. CONCLUDING, THE REPRESENTATIVE OF POLAND, DECLARED HE yOuLD SyPPORT
THE DRAFT RESOLUTION ON THE UNDERSTANDING THAT THE FIRST AHENDMNENT
‘JOO, WOULD BE ADOPTED. -

PHILIPPE MONOD (FRANCE) STATED THAT ALL OF THE DELEGATIONS wHICH
HAD SPOKEN ON THIS ITEM HAD AGREED ON THE PRINCIPLE OF yIDER PARTICIPATION
IN THE TREATIES AND THAT, WITH SLIGHT DIVERGENCIES, THERE yERE NO
SERIOUS DIFFERENCES aS TO THE SUOSTANCE OF THE RESOLYTION. THE COMRENTS
ON JURIDICAL TECHNICALITIES, THOUGH USEFUL, WERE SUPERFLyOySs.

-THE CO-SPONSORS, HE WENT GN, HAD NOT CALLED THE DRAFT A PERFECT |
SOLUTION. THEY, THEMSELVES, HAD SEEN THAT HANY PROBLENS WOULD
REMAIN. THEY WERE RIGHT, HOWEVER, IN NOT HESITATING IN THE FACE OF
THE OBSTACLES, AND THUS HAD NOT JEOPARDIZED THE FINAL RESULT.

HORE . . . 000067
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REFERRING TO THE TECHNICAL PROBLEMS THAT HAD BEEN RAISED BY A NUNBER
OF DELEGATIONS, THE REPRESENTATIVE OF FRANCE MADE SEVERAL SUGGESTIONS,

WHICH HE FELT HIGHT AVOID THESE DIFFICULTIES, HOWEVER, HE SAID, THE

SUBSTANCE OF THE MATTER STILL YAS SMALL AND FURTHER STUDIES MIGHT
REVEAL THEN EVEN LESS IMPORTANT.

FOR THESE REASONS, HE DECLARED, HIS DELEGATION CONSIDERED IT
REGRETTABLE THAT A POLITICAL PROBLEM HAD ARISEN, WHICH SHOULD NOT HAVE
BEEN RAISED IN CONNEXION WITH THESE TREATIES. THE SECRETARY~GENERAL

SHOULD NOT BE ASKED TO PERFORM AN IMPOSSIBLE TASK. FURTHER, IT yOyLD

BE DANGEROUS TO REQUEST HIM TO TAKE ACTIONS BEYOND | HIS RESPONSIBILITIES
AND AGAINST HIS VILL. —

MR. MONCD ASKED HEMBERS OF THE- COMMITTEE TO REFLECT ON THE
CONSEQUENCES WHEREBY A "FEY WORDS" yOULD COMPEL THE SECRETARY-GENERAL ~~

TO FAIL IN HIS DUTY OF GBJECTIVITY. THE SECOND AMENDMENT wAS THE ONLY.

POSSIBLE PROCEDURE, HE ASSERTED.

FRANCE WOULD VOTE IN FAVOUR OF THE DRAFT RESOLUTION AND THE SECOND.
AHENDHMENT, HE CONCLUDED.

RAOUF EL REEDY (UNITED ARAB REPUBLIC) REGARDED THE PROTOCOL METHOD
OF OPENING THE TREATIES AS HAVING PRACTICAL DIFFICULTIES AND LEGAL
UNCERTAINTIES. THE METHOD CONTAINED IN THE DRAFT RESOLUTION, WHICH
VIEVED THE UNITED NATIONS AS THE LEGAL SUCCESSOR TO THE LEAGJE OF
NATIONS, WAS LEAST COMPLICATED.

HIS DELEGATION, HE SAID, WOULD HAVE PREFERRED THE DRaFT TO EXPRESS
THIS SUCCESSION MORE EMPHATICALLY, AND WHILE IT DID NOT CONSIDER THE
‘DRAFT AS A FINAL INTERPRETATION OF THIS QUESTION, IT SATISFIED THE.
NEEDS VITH RESPECT TO THE TREATIES.

CONTINUING, Re EL REEDY SAID THAT HIS DELEGATION SUPPORTED THE
PRINCIPLE OF UNIVERSALITY AND, THEREFORE, OPPOSED THE SECOND AMENDMENT.
HE SAID THE TEST BAN TREATY HAD BEEN BASED ON THIS PRINCIPLE AND HE

HOPED THAT THE COHMITTEE, IN VIEy OF THE IMPROVED INTERNATIONAL
ATHOSPHERE, WOULD RECOMMEND TQ THE GENERAL ASSEMBLY A RESOLYTION
CALLING POR WIDER PARTICIPATION IN THE TREATI2ZS,

MRS. E.l. ZGURSKAYA (UKRAINE) STATED THAT THE SECOND ANENDHENT
CLEARLY CONFLICTED WITH THE PRINCIPLE OF UNIVERSALITY OF INTERNATIONAL
LAU, AND DISCRIMINATED AGAINST SOME STATES. 000068
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THE SECOND AMENDMENT, SHE SAID, WENT BACK TO THE FORMULA OF THE “DaRK
DAYS" OF THE PAST. THIS HAD OUTLIVED ITS TIME. ALL STATES SHOYLD BE
PERMITTED TO PARTICIPATE IN THE TREATIES, VIEWING TREATIES AS A

JURIDICAL FORM OF INTERNATIONAL CO-OPERATION, HR. ZGURSKAYA SAID THE
COMMITTEE HAD TO TAKE STEPS TO INSURE THE DEVELOPMENT OF yNIVERSALITY.

THE TEST BAN TREATY, SHE WENT ON, HAD BEEN A CONVINCING EXAMPLE,
BY WHICH THE THREE ORIGINAL SIGNATORIES HAD BEEN GUIDED BY THE “ALL
STATES” FORMULA. THE LEGAL COHMMITTEE SHOULD FOLLOY THIS EXAMPLE. THE
FEARS EXPRESSED BY SOME DELEGATIONS THAT THE SECRETARY-GENERAL COyLD ©
NOT FIND EQUITABLE SOLUTIONS, WERE NOT WELL FOUNDED.

HER DELEGATION, SHE CONCLUDED, WOULD VOTE AGAINST THE SECOND AMEND?

MENT. FURTHER, IT COULD NOT SUPPORT THE DRAFT RESOLUTION UNLESS THE
FIRST AMENDMENT WERE ADOPTED.

ADNAN NACHABE CSYRIA) SAID HIS DELEGATION FAVOURED THE FIRST AHEND-

NENT WHICH OPENED THE TREATIES TO ALL STATES, THIS CONFIRNED THE

PRINCIPLE OF UNIVERSALITY. THE LARGEST NUMBER OF STATES SHOULD
PARTICIPATE IN HULTILATERAL TREATIES.

Vs. PECHOTA CCZECHOSLOVAKIA) SAID INTERNATIONAL Lay GUARANTEED THE
' RIGHT OF ALL STATES TO ENTER INTO GENERAL MULTILATERAL TREATIES. THIS
WAS REFLECTED IN THE DRAFT RESOLUTION, HOWEVER, CERTAIN ASPECTS .
RAISED SONE DOUBTS THAT HAD TO BE EXAMINED. IT HAD NOT YET BEEN

ESTABLISHED, HE WENT ON, HOW HANY OF THE TREATIES WERE STILL IN FORCE.
Ot eer BE USEFUL TO INVITE STATES TO ACCEDE TO TREATIES THAT DID
N XIST.

FURTHER STUDY WAS NECESSARY WITH REGARD TO THE SUBSTANCE OF THE

TREATIES. AN INTERIM SOLUTION, AS PROVIDED FOR IN THE DRAFT RESOLUTION,
WAS POSSIBLE, HOWEVER, HE STATED.

THE PRINCIPLE OF UNIVERSALITY HAD TO BE ADHERED TO. DISCRIMINATION,
HE ADDED, REPRESENTED A FLAGRANT VIOLATION OF THIS PRINCIPLE. IT HAD

EXISTED BEFORE, BUT NOW IT WAS INADMISSIBLE. THE OByECT OF THIS DIS-

CRIMINATION, HE SAID, WAS TO KEEP OUT OF THE UNITED NATIONS CERTAIN
SOCIALIST STATES.

HIS DELEGATION WAS WILLING TO GO ALONG WITH THE INTERIM SOLUTION,
ON TE ASSUNPTION THAT IT WOULD APPLY THE PRINCIPLE OF UNIVERSALITY 000060
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P. De MOROZOV CUSSR), EXERCISING HIS RIGHT OF REPLY » SAID THAT THE
TEST BAN TREATY HAD ADOPTED THE “ALL STATES" FORMULA» HOYEVER, HE

ADDED, PERHAPS IT E_BORE. JUDICIOUS TO ADOPT ONLY A PART OF THE
DRAFT_RESOLUTION. HE THEN PROPOSED THAT ONLY THOSE_PARAGRAPHS THAT -
PROVIDED FOR FURTHER |THE. QUESTION BE ADOPTED,

WOULD BE BEST TO ADOPT UNANIMOUSLY THE DRAFT RESOLYTION
AND THE FIRST AMENDCENT. IN VIEW OF THE DEBATE THAT HAD DEVELOPED,
HOVEVER, THE COMMITTEE SHOULD CONSIDER HIS PROPOSAL. A DECISION THAT
WOULD BRING BACK THE “COLD WAR" WOULD BE A HASTY ONE, iT WOULD BE WISE

TO "BIDE OUR TINE”.
GILBERTO AMADO (BRAZIL> SAID HIS DELEGATION FAVOURED THE PRINCIPLE OF

UNIVERSALITY. THE COMMITTEE, HOWEVER, SHOULD FOLLOY THE PROCEDYRES .
DICTATED BY INDIVIDUAL INTERESTS, WHICH WOULD SOME DAY DISAPPEAR.

HIS DELEGATION YOULD WAIT UNTIL THE CO SPONSORS OF THE DRAFT RESOLY-
TION EXPRESSED THEIR VIEWS ON THE SOVIET PROPOSAL, BUT IN THE HEANTIHE
WOULD SUPPORT THE DRAFT RESOLUTION AND THE SECOND AMENDMENT,

ANTONIO DE LUNA (SPAIN) SAID HIS DELEGATION SUPPORTED THE RESOLUTION,
THOUGH IT HAD "DEFECTS", HOWEVER, APTER HEARING THE REPRESENTATIVE OF
THE USSR HIS DELEGATION WOULD FAVOUR HIS PROPOSAL. |

ABDUL HAKIN TABIBI CAFGHANISTAN) STATED THAT HIS DELEGATION FAVOURED
THE DRAFT RESOLUTION AND THE FIRST AHENDHENT. IT ALSO SUPPORTED |
PROPOSALS FOR A NEY LOOK AT THE TREATIES TO ADAPT THEH TO CONTEMPORARY
CONDITIONS. THE SECRETARIAT, HE SAID, SHOULD STUDY THEM FURTHER. HE
SAID HIS DELEGATION WOULD VOTE FOR THE DRAFT RESOLUTION. HOWEVER, IN
VIEW OF THE SOVIET SUGGESTION, THE COHMITTEE SHOULD SOJOURN TO GIVE TINE
FOR THE SPONSORS TO STUDY THE NEY PROPOSAL.

THE CHAIRMAN, JOSE HARIA RUDA CARGENTINA) ADJOURNED THE HEETING AT
1310 Pu UNTIL TOMORROW AFTERNOON. .

JB&HS4S7P 21 OCT 65
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Oct.21/6% 2o-7-1-LZ _ |CONFID
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. “ NUMBER PRECEDENCE

ro: CANDEL NY | 7 L365 OPINED

INFO: (for COLMCENTRE: This telegram required

by CAND"L for meeting morning Oct. 22nd.)

Ret.: URTELS 1508 OCT 18 AND 1514 ocT 19
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it Is NOT RPT NOT CLEAR TO US WHETHER THE LEAgsUE IN FACT

AUTHORIZED THt ASSEMBLY 20 EXERCISE THE FUNCTIONS ENVISIONED IN

RESOLUTION 24(1) OF 1946, IF IT DID THE PRESENT RESOLUTION WOULD

APPEAR REDUNDANT ON OUR READING OF THE 1946 RESOLUTION. IF IT DID

NOT RPT NOT OUR COMUENTS ARE AS FOLLOWS: | .

WHILY WE ENTERTAIN SOME DOUBTS AS TO THE LEGAL PROPRIETY OF THE

PROCEDURE SET OUT IN THE DRAFT RESOLUTION WHICH APPEARS TANTAMOUNT

TO AN EXERCISE OF LEGISLATIVE POWERS BY THE ASSEMBLY, WE BELLEVE THAT

THIS NARROW CASE COULD IN FUTURE BE DISTINGUISHED IF NECESSARY On

GROUNDS THAT IT CONCERNED MATTERS OVERLOOKED IN THE TRANSFER OF POVERS

- ‘FROM THE LEAGUE To THs UNTPED NATIONS. YOU MAY , SUPPORT RESOLUTION. .
, §7AL RG POrLCS S

Re WITH REGARD TO "ALL STAtiS" QUESTION VE NOTE S@A '

STATEMENT AND TRUST IT WILL PROVE POSSIBLE TO SECURE A VORDING

LOCAL

DISTRIBUTION
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FM CANDELNY OCT18/63 UNCLAS

TO EXTERNAL 1588 PRIORITY

REF OURTEL 1481 OCT{6.

18TH UNGASSIXTH CTTEESITEM Two - ra

TEXT OF DRAFT RESLN SUBMITTED BY DELS OF AUSTRALAI GHANA, GREECE

GUATEMALA INDONESIA MALI MOROCCO NIGERIA AND PAK. FOLLOWS: QUOTE THE

GENERAL ASSEMBLY, |

HAVING CONSIDERED THE QUESTION OF EXTENDED PARITICPATION IN GENERAL
MULTILATERAL TREATIES CONCLUDED UNDER THE AUSPICES OF THE LEAGUE’ OF

‘NATIONS,AND THE REPORT OF THE INTERNATIONAL LAW COMMISSION THEREON,

-NOTING THAT THERE ARE TWENTY-ONE SUCH TREATIES OF ‘fs TECHINCAL AND

NON-POLITICAL CHARACTER WHICH BY THEIR TERMS AUTHORIZED THE COUNCIL

OF THE LEAGUE OF NATIONS TO INVITE ADDITIONAL STATES TO BECOME

PARTIES,AND THUS WERE NOT RPT NOT INTENDED TO BE CLOSED TO NEW.

‘STATES, © | a

FURTHER NOTING THAT SINCE THE COUNCIL OF THE LEAGUE CEASED TO EXIST,

A. LARGE NUMBER OF NEW STATES HAVE COME INTO BEING,AND THAT MANY OF —

THEM HAVE BEEN UNABLE TO BECOME PARTIES TO THE TREATIES IN QUESTION

THROUGH LACK OF AN INVITATION TO ACCEDE,

RECALLING THE RECOMMENDATION OF THE ASSEMBLY OF THE LEAGUE OF

NATIONS AT ITS FINAL SESSION,THAT MEMBERS OF THE LEAGUE SHOULD

FACILITATE IN EVERY WAY THE ASSUMPTION BY UN OF FUNCTIONS AND

POWERS ENTRUSTED TO THE LEAGUE UNDER INTERNATIONAL AGREEMENTS OF

A TECHNICAL AND NON-POLITICAL CHARACTER, ©

"FURTHER RECALLING THAT THE GENERAL ASSEMBLY, BY_RESLN 2aC1) OF FEBI2

1946,DECLARED THAT UN WAS WILLING IN PRINCIPLE TO ASSUME THE

senerst | OF CERTAIN: FUNCTIONS AND P) OWERS PREVIOUSLY ENTRUSTED TO
THE LEAGUE OF NATIONS {) NDER INTERNATIONAL AGREEMENTS,

1.DECIDES THAT THE GENERAL ASSEMBLY IS THE APPROPRIATE ORGAN OF UN

WHICH SHOULD EXERCISE THE POWER CONFERED BY MULTILATERAL TREATIES OF

eoeel

f 'g > b> La
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LEAGUE OF NATIONS TO INVITE STATES TO ACCEDE TO THOSE GREATIES;

2eRECORDS THAT THOSE MEMBERS OF UN WHICH ARE PARTIES, TO,THE TREATIES

- REFERRED TO ABOVE ASSENT BY THIS RESLN TO THE. DECISYON IN THE

PRECEDING PARA AND EXPRESS THEIR RESOLVE TO USE THEIR GOOD OFFICES.

TO. SECURE THE COOPERATION OF THE OTHER PAETIES TO THE TREATIES SO

FAR AS THIS MAY BE NECESSARY$ | | ae

_ 3eREQUESTS THE SECGENCA)AS DEPOSITARY OF THE TREATIES REFERRED TO

ABOVE,TO BRING TO THE NOTICE OF ANY PARTY WHICH IS NOT A MEMBER OF

UN THE TERMS OF THE PRESENT RESLN(B)TO TRANSMIT COPIES OF THE

PRESENT RESLN TO MEMBERS OF UN WHICH ARE PARTIES TO THESE TREATIES

(C)TO CONSULT WHERE NECESSARY,WITH THE STATES REFERRED TO IN

_ SUB-PARASCA)AND(B)OF THIS PARA AS TO WHETHER ANY OF THE TREATIES

_ IN QUESTION HAVE CEASED TO BE IN FORCE, HAVE BEEN SUPERSEDED BY |

LATER TREATIES,HAVE OTHERWISE CEASED TO BE OF INTEREST FOR -

ACCESSION BY ADDITIONAL STATES,OR REQUIRE ACTION TO ADAPT THEM TO

CONTEMPORARY CONDITIONS(D)TO REPORT ON THESE MATTERS TO THE GENERAL

ASSEMBLY AT ITS NINETEENTH SESSION; 7 |

4eFURTHER RE UESTS SECGEN TO IWITEseeeeveesseesersosee oWHICH,

OTHERWISE,IS NOT RPT NOT ELIGIBLE TO BECOME A PARTY TO THE TREATIES

_ IN QUESTION,TO ACCEDE THERETO BY DEPOSITING AN INSTRUMENT OF
“ACCESSION WITH SECGEN OF UN; oo a

5sDECIDES TO PLACE ON THE PROVISIONAL AGENDA OF ITS NINETEENTH

SESSION AN ITEM ENTITLED:GENERAL MULTILATERAL TREATIES CONCLUDED

UNDER THE AUSPICES OF THE LEAGUE OF NATIONS. UNQUOTE.
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PRESS RELEASE GA/L/1017

EIGHTEENTH GENERAL ASSEMBLY A SIXTH COMMITTEE, 796 TH MEETING CPM)
UNITED NATIONS, Ne Ye

' DEBATE ON MULTILATERAL TREATIES. CONTINUES IN

et

SIXTH CONMITTEE WA

THE SIXTH (LEGAL) COMMITTEE THIS AFTEROON CONTINUED 17S Ke-
CONSIDERATION OF THE QUESTION OF EXTENDED PARTICIPATION IN GENERAL.
MULTILATERAL TREATIES CONCLUDED UNDER YHE AUSPICES _OF THE LEAGUE OF ©
NATIONS.
—-STATEMENTS WERE MADE TODAY BY THE REPRESENTATIVES OF GUATEHALA,
CHILE, ITALY, CHINA, UNITED STATES, CYPRUS, TANGANYIKA, HUNGARY,
GHANA, USSR AND IRAQ.

THE COMMITTEE HAS BEFORE IT A DRAFT RESOLUTION BY yHICH THE

GENERAL ASSEMBLY WOULD EMPOWER ITSELF TO ASSUME CERTAIN FUNCTIONS
OF THE LEAGUE OF NATIONS AND OPEN TO NEW STATES 21 MULTILATERAL TREATIES.
CLOSED SINCE 1946.

THE-9-POWER RESOLUTION (DOC. A/C.6/L.532) DUES NOT INDICATE WHICH.
STATES WOULD BE INVITED TO BECOME PARTIES TO THE TREATIES.

THE SPONSORS =~. AUSTRALIA, GHANA, GREECE, GyATEMALA, INDONESIA,
WALI, MOROCCO, NIGERIA AND PAKISTAN -- COULD NOT REACH AGREENENT ON

_THIS MATTER, ACCORDING TO A FOOTNOTE TO THE DRAFT.

AMDNEMENTS BY GHANA INDONESIA, MALI, HOROCCON NIGERIA AND
PAKISTAN (DOC. A/C.6/L+533/CORR.3), AND BY AUSTRALIA, GREECE AND
GUATEMALA (DOC. A/Ce6/Ls534) ARE ALSO BEFORE THE COMMITTEE.

‘THE FIRST AMENDNENT WOULD INVITE “ANY STATE” TO ACCEDE TO THE
TREATIES3 AND THE SECOND AMENDHENT WOULD INVITE "EACH STATE MEMBER
OF THE UNITED NATIONS OR OF A SPECIALIZED AGENCY".

THE CHAIRMAN, JOSE MARIA RUDA (ARGENTINA) ANNOUNCED AT THE START
OF THE MEETING THAT PAKISTAN HAD VITHDRAUN AS A SPONSOR OF THE

FIRST AMENDMENT. = .

ROBERTO HERRERA IBARGUEN (GUATEMALA), SPEAKING aS A SPONSOR OF THE
RESOLUTION AND THE SECOND AMENDMENT, SAID THAT IF THE FIRST AMENDMENT,
WHICH WOULD INVITE "ANY STATE” TO ACCEDE TO THE TREATIES, WERE ADOPTED,
THE SECRETARY7GENERAL WOULD THEN BE COMPELLED TO MAKE A POLITICAL
DECISION. HE WOULD BE ASKED TO DEFINE

HORE
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PAGE 2~ PRESS RELEASE GA/L/1017
THE TERM “ANY STATE", THE SRCRETARY*GENERAL, NR. “HERRERA VENT ON
TO SAY, HIGHT REFUSE TO EXERCISE THIS RESPONSIBILITY UNLESS THE GENERAL
ASSEMBLY DREW UP A LIST OF THE STATES TO BE INVITED.

THE REPRESENTATIVE OF GUATEMALA THEN ASKED THE UNITED NATIONS LEGAL
COUNSEL, COSSTANTIN As STAVROPOULOS, FOR HIS VIEWS ON THIS HATTER,
MR. STAVAROPOULOS AGREED THAT THE TERNS WOULD REQUIRE A DEFINITION:

BY THE GENERAL ASSEMBLY.
SANTIAGO BENADAVA (CHILE) RECALLED THAT THE DRaFT RESOLUTION HAD .

BEEN BASED ON A RECOHMENDATION BY THE INTERNATIONAL LAy COMMISSION (ILC). ,

THE ILc AT ITS RECENT SESSION REPORTED ON THIS QUESTION cDOC.
4/3509).

THE REPRESENTATIVE OF CHILE SAID THE POSITION OF HIS DELEGATION VAS”
BASED ON ITS DESIRE TO HAVE NEWLY INDEPENDENT STATES PARTICIPATE
IN THE 21 TREATIES, AND ON THE NATURE OF THE AGREEMENTS THEMSELVES.

THESE TREATIES, HE SAID, WERE OF A UNIVERSAL CHARACTER. IT was
- DESIRABLE TO HAVE THE LARGEST NUMBER OF PARTICIPANTS. IN THIS CON~
NEXION, THE DRAFT RESOLUTION PROVIDED A LEGALLY PRACTICABLE SOLUTION.

HOVEVER, HE SAID, HIS DELEGATION HAD DOUBTS OF A LEGAL NATURE
-ABOUT OPERATIVE PARAGRAPH 2, WHICH LEFT OPEN THE QUESTION CONCERNING |

' MEMBER STATES ABSTAINING ON THE RESOLUTION, HE ADDED THAT NON NEMBER
STATES WOULD NOT BE BOUND BY THE RESOLUTION, IT WOULD BE ADVISABLE
TO CLARIFY THESE POINTS, HE DECLARED,

REGARDING THE AMENDMENTS, THE REPRESENTATIVE OF CHILE SUPPORTED THE
SECOND ONE. THIS DID NOT CONFLICT WITH THE PRINCIPLE OF UNIVERSALITY,

BUT WAS PURELY PRACTICAL IN NATURE, TO AVOID PRESENTING THE SECRET ARY-
GENERAL WLTH A “VERY DELICATE QUESTION". THE FIRST ANENDHENT WOULD.
GIVE RISE TO A POLITICAL CONTROVERSY. THE QUESTION BEFORE THE GonnITTEEy
HE SAID, WAS ONLY A TECHNICAL ONE. Sag yh

GIUSEPPE SPERDUTI (ITALY) ALSO NOTED. THAT THE DRaFT RESOLYTI YAS -
IN KEEPING WITH THE RECOMMENDATION OF THE ILC. HE STATED THAT 4,
PARAGRAPH 2 OF THE DRAFT CONTAINED AN “ASTONISHING PROPOSAbTM, | ‘

THE PROVISION THAT THE GENERAL ASSEMBLY SHOULD EXERCISE CERTAIN
POUERS OF THE LEAGUE OF NATIONS WAS NOT NEEDED, HE ASSERTED, . THIS
ASSENT HAD BEEN GIVEN IN 1946 WITH THE SUCCESSION OF THE yNITED
NATIONS TO THE LEAGUE. TO ADMIT THAT IT WAS STILL NECESSARY, WOULD
BE TANTAMOUNT TO SAYING THAT THE TRANSFER OF POWERS HAD NOT
TAKEN PLACE. ‘ \ ,

M LO a a o> mt . ,
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WHAT THE RESOLUTION INVOLVED, HE SAID, WAS NOT A TRANSFER OF POWERS,

BUT A REVISION OF THE PARTICIPATION CLAUSES IN THE TREATIES THEMSELVES.

AS AN EXAMPLE, MR» PSERDUTI QUOTED FROM THE ARTICLES OF A 1950
CONVENTION RELATED TO DOUBLE NATIONALITY » WHICH HAD BECOHE CLOSED
AFTER 31 DECEMBER OF THAT YEAR,

. FUTEHERMORE, HE WENT ON, EIGHT MORE OF. THE 21 TREATIES WERE IN >
{THE SANE JURIDICAL SITUATION. THUS THE RESOLUTION COULD ONLY OPEN 12 }
{OF THE AGREEMENTS. IF, HOWEVER, THE COMMITTEE WANTED TO OPEN ALD 7

lor" S- PRESS RELEASE GA/L/1017

| tee TREATIES, AN INTERNATIONAL PROTOCOL yOULD BE REQUIRED, GIVING THE
-“ CONSENT OF THE SIGNATORIES TO THE TREATIES TO OPEN THEM TO "ANY
EMBER OF THE UNITED NATIONS OR OF A SPECIALIZED AGENCY”.

THE COMMITTEE HAD TO DECIDE ITS OBJECTIVE, HE SAID. AS FOR HIS

DELEGATION, IT BELIEVED THAT THE DESIRES OF THE NEW MEMBER STATES,
WITH REGARD TO THE TREATIES, SHOULD BE ADHERED TO.

THE LEGAL COUNSEL, SPEAKING NEXT, SAID THAT THE PROTOCOL METHOD
HAD BEEN STUDIED AS ONE ALTERNATIVE, THIS "TRADITIONAL" PROCEDURE,
HE SAID, WAS COMPLEX, WHILE IT WAAS TRUE THAT SOME OF THE TREATIES
WERE CLOSED, THE RESOLUTION PROVIDED FOR CONSULTATION WITH STATES,
AS TO WHETHER THEY WERE STILL OF INTEREST OR COULD BE ADAPTED TO
CONTEMPORARY CONDITIONS. PERHAPS A PROTOCOL WOULD BE NEEDED IN THE
FUTURE, HE SAID. BUT IN HIS VIEW, THE CONSULTATION SHOULD TAKE PLACE

FIRST.

CHA’ LIANG~CHIEN (CHINA) SAID THAT HIS DELEGAT 10N SUPPORTED THE
RESOLUTION AND ALSO THE SECOND AMENDMENT. THERE yERE “POLITICAL
-ENTITIES”, HE SAID, NOTTO BE REGARDED AS STATES. THE SECRETARY?
GENERAL WAS NOT IN A POSITION TO MAKE DECISIONS IN THIS REGARD, MR.
CHA SAID.

FURTHER, ACCORDING TO THE USUAL PROCEDURE ONLY MEMBERS OF THE
UNITED NATIONS AND SPECIALIZED AGENCIES WERE INVITED TO ACCEDE TO
TREATIES.

THE SECOND AMENDNENT, HE SAID, WAS NEEDED FOR "LEGAL PRECISION”.
MRS. EDNA F. KELLY CUNITED STATES) SAID AN EXAMINATION OF THE

' LEAGUE OF NATIONS TREATIES SHOULD DETERMINE WHICH WERE STILL OF
INTEREST AND WHAT ACTION HIGHT BE NECESSARY TO ADAPT THEM TO

PRESENT-DAY CONDITIONS.

THE DRAFT RESOLUTION, SHE SAID, CALLED FOR SUCH A STUDY, BUT DID
NOT DELAY OPENING OF 21 OF THE TREATIES, SOME. OF WHICH MIGHT BE
“INMEDIATELY NECESSARY". THE PROCEDURES PROVIDED FOR IN THE DRaFT
OFFERED A SIMPLIFIED AND EFFICIENT METHOD, SHE ADDED. WHAT WAS
INVOLVED WAS A SIMPLE ADAPTATION OF THE PARTICIPATION CLAUSES OF THE

TREATIES TO THE FACT THAT THE LEAGUE HAD BEEN SUCCEEDED BY THE UNITED
NATIONS.

HORE
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- TURNING TO THE TyO AMENDMENTS, URS. KELLY yAID THE UNITED STATES
"REGRETTED" THAT A “HIGHLY CONTROVERSIAL POLITICAL ISSUE". HAD
BEEN INJECTED © INTO THIS HATTER. THE UNITED STATES, SHE DECLARED,

_ STRONGLY SUPPORTED THE SECOND AMENDMENT.
UNLESS THE SECRETARY7GENERAL WAS GIVEN PRECISE DIRECTIONS, SHE

- SAID, HE WOULD HAVE TO DECIDE WHICH “ENTITIES” THAT ARE NOT NEMBERS
OF THE UNITED NATIONS SHOULD BE INVITED TO BECOME PARTIES TO THE

| TREATIES,
SUPPOSE, SHE CONTINUED, THE FIRST AMENDMENT HAD BEEN ADOPTED ONE

-YEAR AGO, WOULD THE SECRETARY-GENERAL BE OBLIGED TO COHNUNICATE WITH
KATANGA? SHE ASKED. -THE SECRETARY*GENERAL, SHE SAID, “QUITE
RIGHILY” yvOULD WISH TO AVOID THIS POLITICAL FUNCTION.

- . RECALLING THAT NO "ALL STATES" PROPOSAL HAD EVER BEEN ACCEPTED
IN THE UNITED NATIONS, THE REPRESENTATIVE OF THE UNITED STATES
SAID THAT THE UNITED NATIONS TREATIES SHOULD BE OPEN ONLY TO HEMBERS
OF THE ORGANIZATION AND ITS SPECIALIZED AGENCIES.

CALLING ON THE SPONSORS OF THE FIRST AMENDMENT. TO WITHDRAy IT, -
UNLESS THEY WOULD LIKE TO SPEND SOME WEEKS DISCUSSING WHICH ENTITIES
ARE STATES, MRS. KELLY URGED NEMBERS OF THE COMMITTEE TO VOTE AGAINST -
THE FIRST AND IN FAVOUR OF THE SECOND ANENDHENT.

Aed. JACOVIDES (CYPRUS) SAID HIS DELEGATION ATTACHED GREAT
IMPORTANCE TO THE NEXT ITEM ON THE AGENDA -= ON FRIENDLY RELATIONS ANONG |

_ STATES -+ AND IT BELIEVED NO “USEFUL PURPOSETM:COULD BE SERVED ON AN
“EXTENSIVE ACADEMIC CONTROVERSY” WITH REGARD TO THE uaTTER NOy BEFORE
THE COMMITTEE.

CYRPUS, HE SAID, SUPPORTED THE DRAFT RESOLUTION, 3yT YISHED TO
"VOICE REGRET" THAT THE CONFLICT IN THE TyO AHENDHENTS HAD ARISEN, .
IT WAS A HATTER OF LIHITED SIGNIFICANCE NOT TO BE RAISED AT
& TINE OF GENERAL RELAXATION OF WORLD TENSION, HE OBSERVED.

HE SAID HE WAS VERY EUCH INPRESSED WITH THE ARGUHENTS FOR
UNIVERSALITY, SUT HE COULD NOT OVERLOOK THE PRACTICAL DIFFICULTIES
OF THE FIRST AMENDMENT. THE SECRETARY-GENERAL, HE SAID, COULD
BECOME EMBROILED IN A POLITICAL CONTROVERSY. THE QUESTION OF THE

REPRESENTATION OF CHINA AND “THE THREE DIVIDED COUNTEIES" WERE .
COMPLEX AND IMPORTANT PROBLEMS NOT TO BE TACKLED BY THE SIXTH COMMITTEE.

HE APPEALED TO THE COMMITTEE TO ADOPT THE RESOLUTION AND MOVE ON
TO THE “MAIN” ITEM ON ITS AGENDA.

HORE 
;
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Ss TUKUNJOBA (TANGANYIKA) SAID A FUNDAMENTAL PRINCIPLE wAS INVOLVED.

IT HAD BEEN THE ORIGINAL INTENTION OF THE LEGAUE OF NATIONS, HE
SAID, TO INVITE “ANY STATE" TO THE TREATIES, AND THE YNITED NATIONS,
ASS THE SUCCESSOR TO THE LEAGUE, SHOULD DO THE SAME. THE QUESTION,

HE SAID, WAS NOT POLITICAL AND PARTICIPATION IN THE TREATIES DID NOT
IMPLY RECOGNITION OF NON-HENBER STATES OR THEIR ELIGIBILITY TO HEMBER- |

SHIP IN THE UNITED NATIONS,
TANGANYIKA, HE WENT ON, WOULD SUPPORT THE “ANY STATE” PROPOSAL,

WHICH WAS IMPORTANT TO GIVE INTERNATIONAL LAY & UNIVERSAL ASPECT.
STATES UST NOT EXCLUDE OR DISCRIMINATE, HE SAID. THEY HAD TO
CO ERATE ON THE BASIS OF THE RULES AND NORMS FORMING INTERNATIONAL
LAW.

CONCLUDING, HE SAID THAT EXCLUSION yOULD HINDER THE GROWTH OF INTER~
NATIONAL LAY. SUPPORT OF THE FIRST AHENDHENT yOULD BE THE BEST waY

FOR INTERNATIONAL Lav TO “GRIP THE IMAGINATION OF THE PEOPLE OF

THE WORLD".
ENDRE USTOR HUNGARY) “SAID THAT THERE EXISTED MULTILATERAL TREATIES

WHICH WERE OPEN TO NEW STATES, IN ADDITION TO THE CLOSED AGREEMENTS.
TTHE DRAFT RESOLUTION, HE SAID, WAS DESIGNED TO OPEN THE CLOSED

TREATIES TO THE NEY STATES. IN HIS VIEW, NOT ONLY THE 21 TREATIES SHOYLD

BE oeereR’ BUT ALSO ALL GENERAL NULTILATERAL AGREEMENTS: OF A TECHNICAL
. CHARACTER.

REGARDING THE THO AMDNEMENTS , NR» USTOR TERMED THE POLITICAL
ASPECTS AS “UNUHOLESOME". NEW STATES AND SOCIALIST STATES, HE SAID,

DEFENDED THE PRINCIPLE OF UNIVERSALITY REGARDING PARTICIPATION IN —

TREATIES. THE RELIEVED POLITICAL ATMOSPHERE, HE ADDED. NIGHT HELP

TO SOLVE THIS PROBLEM.

THE OPPONENTS OF UNIVERSALITY, HE WENT ON, ARGUED THAT THE
SECRETARY-GENERAL WOULD. BE FACED WITH "UNSURMOUNTABLE” DECISIONS TO
BE MADE REGARDING SOHE “ENTITIES". THIS ARGUMENT, THE REPRESENTATIVE
OF HUNGARY DECLARED, HAD BEEN REFUTED. ALL THAT waS BEING ASKED, _
HE SAID, WAS TO PLACE THE CLOSED TREATIES ON AN "EQUAL FOOTING" WITH

THE OPEN TREATIES, WHICH WERE ACCESSIBLE TO NON-MEMBER STATES
OF THE LEAGUE OF NATIONS,

THE SPONSORS OF THE SECOND ANENDHENT, HE SAID, SHOULD CONSIDER —
THIS ARGUMENT AND WITHDRAY IT. THIS yOuLD CONTRIBUTE | TO THE ATMOSPHERE
OF RELIEVED INTERNATIONAL TENSIONS,

E.Ke DADZIE (GHANA), SPEAKING FOR THE CO-SPONSORS OF THE RESOLYTION,

SAID HE MERELY WANTED TQ INDICATE THEIR INTENTION TO CLARIFY ANY

PROBLEMS IN THE RESOLUTION, WHICH HAD BEEN RAISED BY CHILE AND
ITALY.

HORE
.
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. PyeDe HOROZOV CUSSR) STATED THAT IT WAS CLEAR THAT THE QUESTION

BEFORE THE COMMITTEE, AS TO WHO SHOULD BE THE DEPOSITORY OF TREATIES,

WAS NOT AN URGENT ONE. HOWEVER, HE WENT ON, A VERY LHPORTANT ASPECT
CONCERNED THE PROGRESSIVE DEVELOPMENT OF INTERNATIONAL Lay AND PEACEFUL
CO-EXISTENCE.

CERTAIN DELEGATIONS, HE SAID, SOUGHT TO UNDERHINE THE CHARTER

OF THE UNITED NATIONS AND THE SOVEREIGN EQUALITY OF “ALL STATES",
HE SAID THAT ATTEMPTS WERE BEING MADE TO EXCLUDE “QUITE AN IMPORTANT

GROUP” OF COUNTRIES, WHOSE POLITICAL SYSTEMS YERE NOT To THE LIKING
OF OTHER COUNTRIES.

IN THE SECOND AMENDMENT, HE SAy A RENEWAL OF THIS DISCRIMINATION.
THIS WAS IN CLNFLICT WITH THE PRINCIPLE OF UNIVERSALITY AND yOULD
CREATE A FURTHER HARMFUL PRECEDENT, HE DECLARED.

WERE THE SUPPORTERS OF THIS AMENDKENT LIVING IN 1962 OR 19637 HE

ASKED. DID THEY WANT TO SLACKEN INTERNATIONAL TENSION?

THIS WAS THE POLITICAL ASPECT OF THE PROBLEM, HE SAID. THE
JURIDICAL ASPECT HAD TO BE DEMONSTRATED TOO. THE ARGUMENTS FOR THE
SECOND AMENDMENT WERE ARTIFICIAL, HE SAID.

RECALLING THAT THE.REPRESENTATIVE OF THE. UNITED STATES HAD CITED
THE EXAMPLE OF THE SECRETARY7GENERAL BEING PLACED IN THE POSITION OF

HAVING TO DECIDE WHETHER OR NOT TO INVITE KATANGA TO BECONE A

PARTY TO THE TREATIES. MR. MOROZOV SAID IT WAS ALWAYS ASSUMED THAT

-THE SECRETARY-GENERAL WOULD NOT BE CAPABLE OF TACKLING SUCH A
TASK. IT WOULD BE APPROPRIATE TO ASSUIE OTHERWISE, HE SAID, THAT THE
SECRETARY ~GENERAL WOULD BE ABLE TO FIND A SOLUTION TO THE "ENIGMA ABOUT / ~

. KATANGA” ~
HE APPEALED TO THE SUPPORTERS OF THE SECOND AUENDMENT NOT TO

CONTINUE ITS "DISCRIHINATORY PRACTICES”. IF THE FIRST AGENDMENT was /
NOT APPROVED, HE CONCLUDED, THE USSR WOULD NOT SUPPORT THE DRAFT f
RESOLUTION.

MR. SPERDUTI CITALY), REPLYING TO THE LEGAL COUNSEL, SAID HIS

DELEGATION SUPPORTED THE DRAFT RESOLUTION, PROVIDING THAT ITS RESULT

WOULD NOT LIMIT THE CHOICE OF THE NEY STATES AS TO yHICH TREATIES

THEY MIGHT ACCEDE TO,
Me Ke YASSEEN (IRAQ) SAID HE UNDERSTOOD THE REASONS AS TO WHY THE

REPRESENTATIVE OF ITALY HAD SUGGESTED THE NEED FOR AN INTERNATIONAL

PROTOCOL TO THE TREATIES. BUT A “LIBERAL” INTERPRETATION OF THE
PARTICIPATION CLAUSES MIGHT ALLOW FOR AN AVOIDANCE OF SUCH A MEASURE,
HE OBSERVED.

THE CHAIRMAN ADJOURNED THE MEETING aT 5:35 P.M. THE COMMITTEE

WILL HEET AGAIN AT 10230 A.M. ON MONDAY, 21 OCTOBER.
JA 1121P 18 OCT 63

at
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PRESS RELEASE GA/L/1016
EIGHTEENTH GENERAL ASSEMBLY ~ SIXTH COUNITTEE, 795TH HEETING CAH)
UNITED WATIONS, Ne Ye. .

DRAFT RESOLUT 100 TO" OPEN MULTILATERAL TREATIES TO
NEW STATES INTRODUCED If SIXTH GOMMITTEE TODAY |

A DRAFT RESOLUT 10, BY WHICH THE GENERAL ASSEMBLY OULD EMPOWER
ATSELF TQ OPEN TO NEU STATES 21 BULTILATERAL TREATIES CLOSED SINCE 1946,

WAS INTRODUCED THIS GORNING IN THE SIXTH (LEGAL) COMMITTEE,
THE S-POUER RESOLUTION (DOC.A/C.6/L2552) LEFT OPEN aS TO UHICH NEV

STATES WOULD BE INVITED TO BECOME PARTIES TO THE TREATIES, THE SPONSORS
~ AUSTRALIA, GHANA, GREECE, GUATIGALA, INDONESIA, WALI, MOROCCO, .
NIGERIA AND PAKISTAN =~ COULD NOT REACH AGREEMENT ON THIS HATTER,
ACCORDING TO A FOOTNOTE TO THE DRAFT.

AMENDMENTS BY GHANA, INDONESIA, HALI, MOROCCO, NIGERIA AND PAKISTAN
(DOC.A/C.6/L.955), AND BY AUSTRALIA, GREECE AND GUATENALA (DOC A/C.
6/L.554) WERE ALSG PLAGED BEFORE THE COMMITTEES.

THE FIRST ANEMDHENT WOULD INVITE "ANY STATE” TO ACCEDED TO THE

TREATIES; AND THE SECOND AMENDRENT YOULD INVITE "EACH STATE HENBER OF
THE UNITED NATIONS OR OF A SPECIALIZED AGENCY”,

THE COHMITTEE TODAY VAS CONSIDERING THE SECOND ITEM ON ITS FOUR=
PART AGENDA’ “QUESTION OF EXTENDEDPARTICIPATION IN GENERAL MULTILATERAL
TREATIES CONCLUDED UNDER THE AUSPICES OF THE LEAGUE OF NATIONS". In.

CONNEX ION WITH THE DRAFT RESOLUTION INTRODUCED, STATEUENTS yERE MADE

‘TODAY BY THE REPRESENTATIVES OF AUSTRALIA, GHANA AND [Rane
KENNETH BAILEY AUSTRALIA), INTRODUCING THE DRAFT RESOLUTION IN.

_BEWALF OF THE SPONSORS, STATED THAT ITS PURPOSE WAS TO FACILITATE THE
Btyeces BY STATES TO 21 TREATIES OF A TECHNICAL AND WON -POLITICAL
CHARACTER.

THESE TREATIES, HE SAID HAD BECONE CLOSED: vITH THE DISSOLUTION OF
THE LEAGUE OF NATIONS. HOWEVER, THEY WERE INTENDED TO REHAIN OPEN.

OBSERVING THAT THE DRAFT RESOLUTION FOLLOWED THE SUGGESTIONS MADE
IN THE REPORT @O0C.A/550y) OF THE INTERNATIONAL LAU COMUISSION, WHICH

STUDIED THE QUESTION AT ITS RECENT SESSION, GR. BalLEY TERED THE PLAN
FOR SOLUTION OF THE
HORE
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PROBLEM AN "ADHINISTRATIVE SHORT7CUT"TM. THE REPRESENTATIVE OF AUSTRALIA
THEN EXPLAINED THE DRAFT, PARAGRAPH BY PARAGRAPY.

SINCE THE LEAGUE OF NATLONS CEASED TOEXIST, HE SAID, A LARGE
NUNBER OF NEW STATES. HAD CONE INTO BEING, HANY OF WHICH Had BEEN

_ UNABLE TO ACCEDE TO THE TREATIES,

HE CITED THE EXANPLE OF All INTERNATIONAL CONVENTION DEALING WITH .

COUNTERFEITING OF CURRENCY. WHILE THIS WAS CLOSED TO HANY STATES,

THE UNITED KINGDOM ACCEDED TO IT IN 1959. AS FOR THE USEFULNESS OF

THE TREATY; HRe BAILEY SAID THAT INTERPOL, THE INTERNATIONAL. POLICE |

ORGANIZATION, HAD. RECENTLY REQUESTED THAT ACCESSION TO THIS TREATY

BE FACILITATED.

CONTINUING HIS EXPLANATION, {iR. BAILEY SAID THE GENERAL ASSEMBLY
‘SHOULD DECIDE THAT IT WILL EXERCISE THE POVERS CONFERRED ON THE LEAGUE,
WITH REGARD TO THE TREATIES. FURTHER, HE YENT ON, THE ASSEMBLY
SHOULD REQUEST THE SECRETAY-GENERAL TO INVITE STATES, WUHICH OTHERWISE

WERE NOT ELIGIBLE TO BECOME A PARTY TO THE TREATIES, TO. Du S0,-

CONCLUDING, HE SAID THAT THIS OFFERED A “PRACTICAL AND EFFECTIVE”

SOLUTION TO THE PROBLEM.

E. Ke DADIZIE (GHANA), SPEAKING IN SUPPORT OF THE 6+POWER AMENDMENT,
‘UHICH VOULD INVITE “ANY STATE", SalD THE TIME HAD CONE UHEN THE

GENERAL ASSEMBLY SHOULD. PRACTICE UNIVERSALITY.
AS A RESULT OF “DISCRIMINATORY PRACTICES", HE CONTINUED, ASSEMBLY

RESOLUTIONS HAD ADUITTED TO UNITED NATIONS FACILITIES SUCH NON~flENBER
STATTS AS THE FEDERAL REPUBLIC OF GERHANY, SWITZERLAD, ONACO AND
LIECHTENSTEIN, WHILE THEY KEPT OUT THE GERMAN DEMOCRATIC REPUBLIC,

THE PEOPLES REPUBLIC OF VIET#tlail, THE PEOPLES DENOCRATIC REPUBLIC
OF KORBA AND THE PEOPLES REPUCLIC OF CHINA.

f1Re DADZIE, READING THE TEXT OF THE PROPOSED ANENDMENT, NOTED AN
ERROR IN THE DOCUMENT. THI WORDS "EACH STATES", AS IT APPEARED IN
1.535, HE SAID, SHOULD READ “any STATE".

- WMUSTAFA KAHIL YASSERN CIRAQ) SAID IT YWAS THE VIEW OF HIS DELEGATION

THAT THE TREATIES HAD A COMMON INTEREST TO THE VARIOUS STATES, AND
THAT IT FAVOURED A “WIDE” PARTICIPATION, THE GENERAL ASSEUBLY, HE WENT
OR, SHOULD FULFIL THIS TASK OF THE LEAGUE OF NATIONS.

_ IRAQ SUPPORTED THI RESOLUTION, HE DECLARED, AND WOULD VOTE IN FAVOUR
OF THE ANENDHENT THAT PROVIDED AN INVITATION To “aLL STATES” TO |
JOIN THE TREATIES.

HORE
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THERE WERE TWO OTHER DEVELOPMENTS: ON A MOTION BY THE REPRESENTATIVE

OF CYPRUS, Aede JACOVIDES, THE COMMITTEE DECIDED THAT THE SECRETARIAT — |
SHOULD PROVIDE IT WITH CERTAIN DOCUMENTS CONCERNING THE NEXT ITEM ON

ITS AGENDA; AND, AT THE REQUEST OF THE REPRESENTATIVE OF DAHOMEY, ~ |
LOUIS IGNACIO<PINTO, THE COMMITTEE DELETED DAHOHEY aS A SPONSOR OF
DOCUMENT A/C.6/L.53i, WHICH IS NOT YET AVAILABLE.

THE CHAIRMAN, JOSE MARIA RUDA CARGENTINA) ADJOURNED THE

MEETING AT 1210 P.H. UNTIL 3 Pit. TOMORROW, 18 OCTOBER.
JA 443P 17 OCT ©
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2ND AGENDA ITEM,NAMELY EXTENDED PARTICIPATION IN LEAGUE OF NATIONS

TREATIES, WAS INTRODUCED TODAY. INDIA HAS NOT RPT NOT CARRIED OUT ITS

PROPOSED MOVE TO REFER ITEM TO A STUDY GROUP AND GENERAL DISCUSSION.

WILL TAKE PLACE ON BASIS OF A SIX-POWER DRAFT RESLN NOT RPT NOT YET

DISTRIBUTED. |

2. WE HAVE SEEN ADVANCE COPY OF DRAFT RESLN CO=SPONSORED BY AUSTRALIA

GHANA GREECE GUATEMALA INDONESTA AND PAK. IN PROPOSED OPERATIVE |

CLAUSES( A)UNGA DECIDES THAT IT IS APPROPRIATE ORGAN TO EXERCISE PER-

TINENT POWER CONFERRED UPON COUNCIL OF LEAGUE OF NATIONS;(B)UNGA

"CALLS ON GOOD OFFICES OF PARTIES TO THESE CONVENTIONS TO FACILITATE

ACCESSION BY NEW STATES; (C)SECGENC1)T0 BRING RESLN TO NOTICE OF ANY

PART NOT RPT NOT A MEMBER OF UN3(2)TO TRANSMIT COPIES OF CONVENTIONS

TO NEW STATES AND CONSULT WITH THEM aS TO THEIR ACTUAL INTEREST IN

RESPECTIVE CONVENTIONS$ ANIX D)SECGEN TO EXTEND INVITATIONS TO ACCEDE

"aS NEEDED.

3. ONE STUMBLING BLOCK RESULTS FROM LAST HOUR MANOEUVRE BY GHANA TO

INCLUDE QUOTE ALL STATES UNQUOTE FORMULA UNDERCC). THEREFORE, CTTEE

WILL PROBABLY BE FACED TOMORROW WITH DOCU LEAVING THIS POINT BLANK.

- AUSTRALT ANC BATLEY) AND GREEK DIMITSAS)ARE DISTRESSED AT THIS DEVELOP-

MENT. WE ARE READYING OURSELVES FOR PROCEDURAL FLURRY WHICH MIGHT TAKE

PLACE AT START OF DEBATE. SECRETARIAT WILL HAVE TO TAKE STAND.

A, ITEM RAISES ALSO ASPECTS RELATING TO STATE SUCCESSION IN REGARD TO ~

TREATIES. IT 1S LIKELY THAT, ENCOURAGED BY DOUBTS CAST UPON TREATIES

QUOTE IMPOSED UNQUOTE BY METROPOLIS DURING DISCUSSION ON ILC REPORT,

SEVERAL AFRICAN STATES WILL ATTEMPT TO READ INTO RESIN FIRST INVIT-

ATION TO DECIDE IN GENERAL WHICH TREATIES ARE OF INTEREST TO THEM.

5,DEBATE WILL PROBABLY LAST UNTIL OCT2! WHILE PRIVATE USA-USSR
000084
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STATEMENTS. IN CTTEE AND PRIVATE CONVERSATIONS INDICATE A GENERAL

READINESS TO ACCEPT FORMULA PROPOSED IN DRAFT RESIN AS BEST ADMIN

SHORTCUT IN CIRCUMSTANCES, ITALIAN DELCSPERDUTI) EXPRESSED PREFERENCE

ON LEGAL GROUNDS FOR PROTOCOL OF AMENDMENT BUT VILL NEVERTHELESS

APPROVE PROPOSED FORMULA. | .

2.BELGIAN DEL(DEWULF) HAVE PRIVATE RESERVATIONS ABOUT LANGUAGE OF

FIRST OPERATIVE PARA WHEREBY UNGA APPOINTS ITSELF AS APPROPRIATE.

ORGAN OF UN TO EXERCISE POWERS CONFERRED ON COUNCIL OF LEAGUE. YOU

" WILL RECALL THAT SEVERAL MEMBERS OF INTERNATIONAL LAW COMMISSION

WERE SOMEWHAT RETICENT ON THIS POINT. BELGIANS WOULD REPLACE IN FIRST

PARA OPENING WORD QUOTE DECIDES UNQUOTE BY QUOTE ESTIMATES UN QUOTE

AND IN SECOND PARA WORD QUOTE DECISION UNQUOTE BY QUOTE DESIGNATION
tetera

UNQUOTE SO AS TO WRITE IN CONCEPT OF DEL OF POWERS. |

3. AS CTTEE 1S RUNNING BEHIND ITS AGENDA AND THERE IS GENERAL DESIRE

“TO START ITEM3 ON OCT23, BELGIANS ARE UNLIKELY TO PRESS FORMAL AMEND-

MENT. MOREOVER, IN OUR VIEW, REF IN 5TH PREAMBLUAR PARA TO RESLN24¢1)

OF FEBI2,1946 GIVES GENERAL SENSE OF RESLN. PLEASE COMMENT.

4, DISCUSSION SO FAR TENDS TO BE FOCUSSED ON 4TH OPERATIVE PARA ON

WHICH COSPONSORS OF MAIN RESLN CAME TO A CLEAR SPLIT. AMENDMENT MOVED

BY AUSTRALIA GREECE AND GUATEMALA PROPOSES INSERTION OF WORDS QUOTE

“EACH STATE MEMBER OF UN OR OF A SPECIALIZED AGENCY UNQUOTE. AMEN DM EN T

TO INSERT WORDS QUOTE ANY STATE UNQUOTE WAS ORIGINALLY MOVED BY

GHANA INDONESIA MALI MOROCCO NIGERIA AND PAK BUT PAK HAS NOW WITH-

DRAW. a a

5.YOU WILL RECALL THAT A SIMILAR MOVE WAS STAGED IN 3RD CTTEE LAST

YEAR ON ART4 OF DRAFT MARRIAGE CONVENTION AND VOTE WAS 51-28-13 IN

; oe ttt . 7 / | | , , |
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FAVOUR OF MODIFIED NEUBER STATE FORMULA ADDING QUOTE ‘ann OF ANY.

OTHER STATE INVITED BY UNGA OF UN TO BECOME A PARTY TO CONVENTION

UNQUOTE LLEGAL COUNSEL STAVROUPOULOS !SADE STATEMENT TO EFFECT THAT.

GHANATAN FORMULA WOULD PLACE SECGEN IN RATHER D FRICULT POSITION.

VOTING WILL TAKE PLACE ocT22.

6.!!OROZOV CUSSR) MADE. STATENENT SUGGESTING THAT HE VIEYS VOTE ON THIS
ee

POINT AS TEST OF STRENGTH PRIOR TO CONSIDERATION OF ITSMS.!T@ OCT1é

IN OFFICE OF STAVROUPOULOS CONCEPNING HANDLING OF LATTER ITEH HAS

REVEALED GENERAL ‘DESIRE TO AVOID PROCEDURAL DEBATE IN CTTEE AND

“SUGGESTED ROOM FOR COMPROWISE 32D TG 1S SCHEDULED FOR EVENING OF

OCT22.YITH ELECTIONS TO INTERNATIONAL: COURT OF JUSTICE avD ITS¥42

OUT OF YAY,FINAL COM PRO ISE ON PROCEDURE WILL HOST PROBABLY BE

REACHED PRECLUDING NEED FOR SRD YORXING DOCU.YE ARE,FOR OUR PART,

ACTIVELY EXPLORING YITH cosPONSORS AREAS OF COMPROMISE STRATEGIC

POINT BEING RELATIONSHIP OF EVENTUAL SESSIONAL STUDY GROUP TO ‘IAIN

CITEE. - ae | | |

“TeIT HAS NOW BEEN EXPLAINED THAT RATHER SPECTACULAR VITHORAWAL. OF

DAHOMEYS NAME FROM OUR WORKING PAPDR IS DUS TO PERSONAL CONFLICT

‘BETWEEN PESSOU--WHO 18 MEMBER OF OUR WORKING GROUP AND. DEL ON 6TH
CTTEE ALTHOUGH NAYE SHOWN ON LIST OF DELS IS ADUIBADE--AND HEAD OF

DEL PINTO. oo | eS :
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DANGER TO THE SANCTITY OF TREATIES BY THE INCLUSION OF THE PRINCIPLE

IN THE DRAFT. THE CONCEPT, HE SaiD, COULD ONLY BE USED TO INVALIDATE
“UNJUST” TREATIES.

| CHA LIANG-CHIEN (CHINA) STATED THAT ARTICLE 36, WHICH WOULD VOID A
TREATY PROCURED BY THE THREAT OR USE OF FORCE, HAD BEEN WELCOMED BY

HIS DELEGATION. ‘CHINA, HE SAIDM YAS AMONG THOSE COUNTRIES THAT HAD
' BEEN THE OBJECT OF TREATIES IGPOSED BY FORCE, THE QUESTION, HOUEVER,

OF HOW TO DETERMINE THE PRESENCE OF A THREAT OF FORCE STILL RENAINED.
THERE EXISTED, HE WENT ON, THE POSSIBILITY THAT A STATE WIGHT CLAIH

CYCCMENTSREAT SO AS NOT TO CARRY OUT ITS
COHMENTING ON THE REBUS SIC STANTIBUS CLAUSE, HR» CHA STATED THAT

HE AGREED WITH THE VIEW THAT A TREATY BECANE INVALID WHEN THE |

CONDITIONS UNDER WHICH IT HAD BEEN CONCLUDED NO LONGER PREVAILED, THERE vas _
A DANGER, OWEVER, IN THE ABSENCE OF CRITERIA, IN DETERUINING JUST

WHEN A FUNDAHENTAL CHANGE IN CIRCUUSTANCES HAD OCCURRED.
FURTHER STUDIES, IN HIS OPINKOI, VERE NEEDED TO PREVENT “ABUSES”

IN THE APFLICATION OF THS CLAUSE.

DRISS BENEJELLOUN GIOROCCO) SAID A VALID TREATY HUST BE IN HARKONY

WITH ACCEPTABLE INERNATIONAL NORNS, AS SHOWN IN THE PRINCIPLE OF JUS

COGENS (ARTICLE 37), TREATIES OUTSIDE THIS PRINCIPTE WERE VOID, HE
ADDEDDM ANONG THE LATTER WERE “UNBALANCED” TREATIES. CERTAIN, AILITARY

PACTS CONCLUDED BY THO STATES GIGHT AFFECT A TRIRD STATE. THESE MATTERS

SHOULD BE STUDIED BY THE ILC.

~ FURTHERHORE, THE REPRESENTATIVE OF MOROCCO CONTINUED, THE ILC
BEOTAD CAGEIES OF THE USE OF ECONOMIC PRESSURE TO OBTAIN
REATIES«

NOROCCO, HE STATED, APPRECIATED THE UORK DONE BY/THE ILC Id
OBJECTIVELY DEFINING THE REBUS SIC STANTISUS CLAUSE AND ITS VERY
USEFUL” EFFORTS ON THE GUESTION OF SUCCESSION OF STATES, UHICH, HE
STATED, UAS VERY INPORTAUT TO NEYLY INDEPENDENT STATES.

CONCLUDING, HR, BENJELLOUN SAID MOROCCO WOULD SUPPORT THE DRAFT

RESGL UT T0Ry
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EMILIO N, ORIBE (URUGUAY), SPEAKING 0 THE “FAGOUS" REBUS SIC

STANTIBUS CLAUSE, SAID THE ILC HAD TACKLED THE PROBLEM OF INSTABILITY,
OFTEN RAISED IN CONNEXION WITH THIS PRINCIPLE OF INTERNATIONAL LAU.

CONTINUING, HE DECLARED IT UAS IMPORTANT TO NOTE THAT THE PRINCIPLE -
OF JUS COGENS WAS MAKING ITS FIRST APPEARANCE IN THE CODIFICATION OF
INTERNATIONAL LAW. URUGUAY SUPPORTE ITS INCLUSION IN THE DRAFT Law
OF TREATIES,

NOTING THAT ARTICLE 103 OF THE CHARTER OF THE UNITED NATIONS PROVIDED»

THAT OBLIGATIONS UNDER THE CHARTER PREVAILED OVER OTHER INTERNATIONAL
AGREEMENTS, OR. ORIBE STATED THAT THE INCLUSION OF JUS COGENS IN THE

LAU OF TREATIES REPRESENTED A STEP FORWARD FROM ARTICLE 105. THERE
STILL WAS, HOVEVER, THE QUESTION OF HOU TO APPLY THIS NEW RULE.

ABOUT ARTICLE 36, ON COERCION, HE SAID IT ACQUIRED FUNDANENTAL SIG-
NIFICANCE BECAUSE IT REPRESENTED A FURTHER ADVANCE OVER THE PROHIBITION

OF THE USE OF FORCE BY THE ADDITIONAL SANCTION OF VOIDIS!IG TREATIES

CONCLUDED. IN THIS MANNER. THIS YAS "REMARKABLE PROGRESS", HE DECLARED,
HIS DELEGATION SUPPORTED ARTICLE 44 ON FUNDANENTAL CHANGES OF

CIRCUMSTANCES, FURTHER, IT YOULD SUPPORT THE DRAFT RESOLUTION.

RS. EDNA F. KELLY CUNITED STATES) SAID HER DELEGATION AGREED VITH
THE TEXT OF THE DRAFT RESOLUTION WHICH "ACKNOWLEDGED THE HIGH PROFES- |
SIONAL ABILITY” OF THE ILC HOWEVER, THE UNITED STATES BELIEVED THAT
‘IT REBAINED FOR THE FIFTH (BUDGETARY) CONNITTEE TO DETERMINE WHETHER
FUNDS WERE AVAILABLE TO FINANCE A WINTER SESSION OF THE ILC. SUGGESTING

THAT THE CONNISSION DEFER ITS WINTER SESSION TO 1965, EVEN IF IT WERE

“TECHNICALLY” POSSIBLE TO HOLD THE MEETINGS, URS. KELLY CONCLUDED
BY INDICATING THAT THE UNITED STATES WOULD SUPPORT THE DRAFT RESOLUTION.

EARLIER IN THLS AFTERNOONS fleeTING, CONSTANTIN A. STAVROPOULOS,

UNITED NATIONS LEGAL COUNSEL, ANNOUNCED TO THE COMMITTEE THAT TECHNICAL
DIFFICULTIES SUCK AS AVAILABILITY OF SERVICES MIGHT PREVENT HOLDING

THE PROPOSED WINTER SESSION OF THE ILC. HE PROPOSED THAT THE REGULAR
SUMMER SESSION BE EXTENDED BY TUO WEEKS,

THE CHAIRMAN, JOSE HARIA RUDA (ARGENTINA), NOTED THAT THREE SPEAKERS,
ALBANIA, BRAZIL AND ITALY, REVAINED ON HIS LIST FOR THIS ITEM, AND

ADJOURNED THE MEETING AT 6305 P.it. UNTIL TOMORROW, 15 OCTOBER, AT

10330 AeH., WHEN THE COMMITTEE IS EXPECTED TO CONCLUDE ITS CONSIDERATION

OF THE ILC REPORT AND ACT ON THE DRAFT RESULUTION,

JAM 853P 14 OCT 73
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CONSIDERATION OF THIS FIRST AGENDA ITEM ENDED OCTI5 WITH UNANIMOUS

ADOPTION OF RESLN INTRODUCED BY CEYLON AND GUATEMALA AND CO-SPONSGRED

BY CDA COLOMBIA INDIA AND INDONESIA.GIVEN TACIT AGREEMENT TO KEEP To

TERMS OF LAST YEARS RRESLN, ISOLATED LAST MINUTE HOVE BY LIBERIAN

REPC(CHESSON) DELETE FROM PARAACC)REF TO NEW STATES PROVED MOST UW-

POPULAR. HE HAD TO WITHDRAW IT ALMOST INSTANTLY,

@,MANY STATEMENTS MADE DURING DEBATE,WHICH OCCUPIED 14 NTGS INSTEAD

OF PLANNED 9 OR 10,WERE IN NATURE OF PRELININARY COMMENTS ON 2ND

INSTALMENT OF DRAFT LAY OF TREATIES,THEY REVOLVED PRINCIPALLY

AROUND DRAFT ARTICLES31(PROVISIONS OF INTERNAL LAW REGARDING COMPET-

ENCE TO ENTER INTC TREATIES, 56,3 74NDA5(VOIDANCE CF TREATIES OWING TO

PEREMPTORY NORMS OF INTERNATIONAL LAW),AND 44¢REBUS SIC STANTISUS).

ON ACCOUNT OF WIDE DIVERGENCE OF YIEWS PARTICULARLY UNDER LAST TWO

HEADINGS AND NUMBEROUS REFS TO QUOTE UNEQUAL TREATIES UNQUCTE,WE WILL

BE FORWARDING SEPARATELY ANALYSIS OF DISCUSSION,

3, QUESTION OF WINTER MTG TOOK 4 NEW TURN 4S LEGAL COUNSEL STAVROP-

GULUS FINALLY ANNOUNCED THAT DRAFT ARTICLES ON SPECIAL MISSIONS Yoo

ULD NOT RPT NOT BE READY IN TINE.CIT BECANE GUITE APPARENT aLso

THAT FUNDS FOR MTG YOULD NOT RPT NOT BE MADE AVAILABLE BY STH CTTEED.

MEMBERS OF ILC WILL,THEREFORE,BE CONSULTED aS TO EXTENDING SUMMER

SESSION BY TWO WEEMS AND HOLDING WINTER SESSION ONLY IN 1963,

4,¥E DISCUSSED MATTER WITH EL ERIANCUARDWHO UNDERSTOOD THAT SUNMER

SESSION COULD NOT RPT HOT START EARLIER THAN PLANNED AND MIGHT PER-

HAPS BEGIN A FEW DAYS LATER ON ACCOUNT OF UNCTD.HE SEEMED PERSONALLY

RESIGNED TO LONGER SUMMER HTG LASTING UNTIL LATTER PART OF JUL ON

UNDERSTANDING THAT SECRETARIAT WOULD SPEED UP DISTRISUTION OF REPORT

TO GOVTS,
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EIGHTEENTH GENERAL ASSEMBLY - SIXTH conMITTEE, 794TH MEETING. cam
UNITED NAT IONS» Ne ¥o

SIXTH COMMITTEE TO CONSIDER DRAFT RESOLUTION
a ON LEAGUE OF NATIONS TREATIES

THe ‘SIXTH (LEGAL) COMMITTEE THIS KORNING TOOK UP THE SECOND ITEH

ON ITS FOURTPART AGENDAS “QUESTION OF EXTENDED PARTICIPATION IN
GENERAL WULTILATERAL TREATIES CONCLUDED UNDER THE AUSPICES OF THE
LEAGUE OF NATIONS". —

THE INTERNATIONAL LAW COMMISSION (ILC), AT ITS SESSION HELD THIS
SUNMER, REVIEWED THIS QUESTION. IN ITS REPORT (DOC, A/3509) TO THE
GENERAL ASSEMBLY, THE ILC CONCLUDED, IN PART, THAT MANY OF THE LEAGUE
OF NATIONS TREATIES MAY NO LONGER HOLD ANY INTEREST FOR STATES, AND
THAT THE TREATIES SKOULO BE ADAPTED TO CONTEMPORARY CONDITIONS.

THE CHAIRHAN, JOSE MARIA RUDA CARGENTINA), ANNOUNCED THAT A DRAFT
RESOLUTION ON THIS ITEM WOULD BE SUBMITTED SHORTLY.

THE COMMITTEE WILL MEET AGAIN TOMORROW, 17 OCTOBER, AT 10350
Acts

JB ISOP 16 OCT @&

rere oT
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SIXTH COMMITTEE CONCLUDES DEBATE ON LAY COHNISSION
REPORT$3 RECONHENDS CONTINUATION OF ILC UVORK

THE SIXTH QLEGAL) COMMITTEE THIS MORNING CONCLUDED ITS CONSIDERATION
OF THE REPORT OF THE INTERNATIONAL LAV COMMISSION (ILC) AND ADOPTED

UNANIMOUSLY A SEVEN-POWER RESOLUTION (D0C.a/C.6/L.529 AND CORR.«1) WHICH,
IN PART, RECOMMENDS THAT THE ILC CONTINUE ITS WORK IN PROGRESS.

THE VOTE ON THE RESOLUTION WAS 83 IN FAVOUR WITH NO ABSTENTIONS.
TWENTY-EIGHT DELEGATIONS WERE ABSENT. |

THE ILC REPORT @0C.A/3509) DEALS PRIMARILY WITH THE DRAFTING OF THE
-. LAW OF TREATIES, OF WHICH THE FIRST 29 DRAFT ARTICLES WERE ADOPTED LAST

YEAR BY THE ILCs AT ITS HOST RECENT SESSION, HELD AT GENEVA FROM HAY TO
JULY 1963, THE COMMISSION APPROVED A FURTHER 25 DRAFT ARTICLES. THESE
COVER THE INVALIDITY AND TERMINATION OF TREATIES,

STATEMENTS WERE WADE TODAY BY THE REPRESENTATIVES OF ITALY AND BRAZIL,
‘BRINGING T HE FINAL NUMBER OF SPEAKERS IN THE GENERAL DEBATE ON THIS ITEM

THE NEXT ITER. BEFORE THE COMMITTEE IS TITLED, “QUESTION OF EXTENDED |
PARTICIPATION IN GENERAL MULTILATERAL TREATIES CONCLUDED YNDER THE
AUSPICES OF THE LEAGUE OF NATIONS”.

: AN ORAL AMENDMENT PROPOSED BY LIBERIA WOULD HAVE DELETED THE WORDS
IN OPERATIVE PARAGRAPH 4 (CC): “WITH APPROPRIATE REFERENCE TO THE VIEWS
OF STATES WHICH HAVE ACHIEVED INDEPENDENCE SINCE THE SECOND WORLD WAR”.

THE REPRESENTATIVE OF LIBERIA, JOSEPH CHESSON, VIEWED THAT CLAUSE,
IN CONNEXION WITH THE WORK OF THE ILC ON STATE SUCCESSION, AS RECOGNIZING
TWO GROUPS OF MEMBER STATES IN THE UNITED NATIONS. HE WITHDREW HIS
AMENDMENT, HOWEVER, WHEN SEVERAL HEMNBERS, INCLUDING NEWLY INDEPENDENT

NEMBER STATES, STATED THE CLAUSE WAS NOT DISCRININATORY AND INDICATED
THAT THEY WOULD VOTE AGAINST THE AMENDHENT.

GIUSEPPE SPERDUTI CITALY), SPEAKING IN THE GENERAL DEBATE, SAID THAT

HIS DELEGATION WAS “NOT COMPLETELY IN ACCORD” WITH ARTICLE 31 OF THE
DRAFT LAW OF TREATIES. THIS ARTICLE CONCERNS THE COMPETENCE OF STATE,

UNDER THEIR OWN INTERNAL LAWS, TO ENTER INTO TREATIES. .
ORE
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THE ASPECT OF CMPETENCE, HE SAID, HAD TO TAKE INTO ACCOUNT

THE RELATIONSHIP OF INTERNATIONAL LAW AND CONSTITUTIONAL LAW. © ARTICLE
Sl, ADDED, WAS NOT LOGICAL. IT CONFLICTED WITH PART I OF THE LAY
OF TREATIES, ADOPTED BY THE ILC AT ITS 1962 SESSION.”

TURNING TO THE PRINCIPLE OF JUS COGENS -- WHICH RECOGNIZES THE
EXISTENCE IN INTERNATIONAL LAW OF "PEREMPTORY NORMS", THE VIOLATION
OF WHICH WOUTD VOID A TREATY CARTICLE 37) -= NR. SPERDUTI COMMENTED 4
THAT THIS RULE HAD ALWAYS BEEN A SUBJECT OF DISPUTE. HOWEVER, HE “
WENT ON, THE "SPEEDY EVOLUTION” OF INTERNATIONAL Lav SINCE THE
FOUND ING OF THE UNITED NATIONS, HAD SEEN THE PHENOMENON OF NEV PRINGI PLES
PLAY A FUNDAMENTAL ROLE IN TREATY LAUS.

ON THE “CONTROVERSIAL” REBUS SIC STANTIBUS CLAUSE, WHICH ACCEPTS A
“FUNDAMENTAL CHANGE GF CIRCUMSTANCES” AS AFFECTING THE VALIDITY OF
TREATIES CARTICLE 44), THE REPRESENTATIVE OF ITALY HAD “VERY SERIOUS

DOUBTS" AS TO ITS INCLUSION IN THE DRAFT, IT WAS NECESSARY IN INTER-

NATIONAL LAW, HE SAID, TO ESTABLISH CONCEPTS THAT WERE NOT “VAGUE”.
HE SUGGESTED THAT CONPROHISE SOLUTIONS TO THE PROBLEMS POSED IN ARTICLE

44 SHOULD DE .

WTEIO -

EV KZDO (BRAZIL), THE FINAL SPEAKER “ON THIS ITEM, STATED
THAT THE CONCEPT OF JUS COGENS, OR PEREMPTORY NORMS, WAS “INCONTESTABLETM,

- IT COULD NOT, HOVEVER, CO-EXIST UVITH OTHER RULES PRACTISED IN PRESENT
DAY INTERNATIONAL LAU. ITS EMERGENCE, HE SAID, HIGHT INVALIDATE PRE-

EXISTING RULES-AND PAST. POLITICAL PRACTICES OF STATES.

HIS DELEGATION, HE SAID, FOUND ARTICLE 37 ON JUS COGENS AN EXAMPLE
OF THE “COURAGEOUS ACHIEVEMENTS” OF THE ILC. THE PH NATURE

OF GENERALLY ACCEPTED RULES HAD TO BE RECOGNIZED, THESE NORMS COULD

NOT BE DEROGATED BY STATES WITHOUT DISTURBING INTERNATIONAL ORDER.

ANOTHER EXAMPLE OF THE ACCOMPLISHHENTS OF THE ILC, HR. AWADO ADDED,

WAS ARTICLE 56, WHICH WOULD VOID A TREATY PROCURED BY THE THREAT OR

USE OF FORCE,

CODIFICATION, HE.SAID, MEANT THE PROGRESS OF INTERNATIONAL LAV.
ONCE THE POSSIBILITY OF CONCLUDING “DEFECTIVE” TREATIES HAD BEEN
ELIMINATED, “INEQUITABLE” TREATIES COULD BE BANNED FOR ALL TIHE IN
INTERNATIONAL LIFE. ALL COUNTRIES COULD THEN FIND ADEQUATE PROTECTION
AND SECURITY, HE CONCLUDED.

LUIS ITURRALDE CHINEL (BOLIVIA), SPEAKING BEFORE. THE VOTE
ON THE DRAFT RESOLUTION, SAID THAT THE WORK OF THE ILC ON THE Law OF

' TREATIES HAD AFFIRMED LEGAL PRINCIPLES ACCEPTED THROUGHOUT THE WORLD.

ARTICLES 31, ON COMPETENCE; 36, ON COERCION: AND 44, ON FUNDAMENTAL
CHANGE OF CIRCUMSTANCES, WERE OF “PARTICULAR IMPORTANCE". THE INCLUSION
OF THE LATTER » WHICH HE SAID EMBODIED “JUSTICE”, WAS OF " SPECIAL
SATISFACTION” TO THE PEOPLE OF LATIN AMERICA.

MORE . .
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RASHID A. AL*RASHID (KUWAIT) ALSO SPOKE IN SUPPORT OF THE

RESOLUTION AND EXPRESSED HIS DELEGATIONS APPRECIATION TO THE ILC

FOR ITS PROHOTION OF THE RULE OF LAV. ©

IN ANOTHER DEVELOFMENT, CHHIM KHET (CAMBODIA), AT THE START OF

THIS MORNINGS MEETING EXERCISED HIS RIGHT OF REPLY TO THAILAND, ON
A LEGAL DISPUTE BETWEEN THE TWO COUNTRIES, WHICH HAD BEEN HENTIONED
-YESTERDAY BY THE REPRESENTATIVE OF THAILAND. REPLYING, WISHIAN
WATANAKUN (THAILAND) SAID HE HAD ONLY REFERRED TO THAT QUESTION
IN CONNEXION WITH HIS STATEMENT “CLARIFYING” ONE OF THE ARTICLES OF

_THE DRAFT LAW OF TREATIES.

- THE CHAIRMAN, JOSE HARIA RUDA, ADJOURNED THE HEETING AT is15 P.M.
UNTIL TOHORROW, WEDNESDAY, 16 OCTOBER, AT 10230 Achios UHEN THE
COMMITTEE WILL TAKE UP ITS NEXT ITEM.

HS&JB S35P 15 OCT 65
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UNITED NATIONS, Ne Ye

SIXTH COUN ITTEE DEBATE On Law COMHISSLON REPORT
CONTINUES

THE SIXTH (LEGAL) COMMITTEE THIS AFTERNOON CONTINUED ITS CONSIDERA-
TION OF THE REPORT OF THE INZERNATIONAL LAW COMMISSION (ILC) ON THE

VORK OF ITS FIFTEENTH SESSION,
_ STATEMENTS VERE MADE TODAY BY THE REPRESENTATIVES OF SPALN, CHINA,

. morocco AND URUGUAY, BRINGING THE NUNBER OF SPEAKERS ON THIS ITEM - —

THE REPORT (DOC, A/5509) DEALS PRIMARILY WITH THE DRAFTING OF THE LAU
OF TREATIES, OF UHICH THE FIRST 25 DRAFT RTICLES WERE ADOPTED LAST
YEAR BY THE ILC. AT TS HOST RECENT SESSION, HELD ATGENEVA, FROM

GAUISSIONLE PERGUEDT LEFURT HER 25 DRAFT ARTICLES.
. THESE COVER THS INVALIDITY AND TERMINATION OF TREATIES»

| THE COGHITTEE HAS BEFORE IT A SEVEN-POVER DRAFT RESOLUTION (DOC. |
A/C 26/1.0529 AND CORR, 1), WHICH YOULD, IN PART, RECONMEND THAT THE ILC

conokeay eS VORK ON THE LAY OF TREATIES, IT EXPECTS TO ACT ON IT

ANTONIN DE LUNA (SPAIN) SAID HIS DETEGATION SUPPORTED THE REPORT

AS A WHOLE. HOWEVER, IT OPPOSED THE SPANISH TEXT, WHICH WAS A POOR

TRANSLATION, THIS VAS DUE NOT TO INCOMPETENT TRANSLATION BUT

_ TQ UNFAMILIARITY WITH THE MEANINGS OF SPANISH JURIDICAL TERHS.
CITING EXAMPLES OF WHAAT HE TERHED INACCURACIES, HE PROPOSED THAT
DOCUJENTS DEALING WITH JURIDICAL AFFAIRS DISTRIBUTED BY THE

SECRETARIAT SHOULD FIRST BE APROVED BY THE CONHITTES.
TAKING UP THE SUBSTANCE OF THE REPORT, THE REPRESENTATIVE OF SPAIN

COMMENTED IN DETALL ON ARTICLE 31, CONCERNING THE COMPETENCE OF STATES,

UNDER THEIR OWN INTERNAL LAUS, TO ENTER INTO TREATIES.

INTERNATIONAL LAU». HE SAID, HAD TO RELECT CONSTITUTIONAL PRACTICES.
UHAT WERE THE DETERMING FACTORS OF COUFETENCE? HE ASKED. ONE STATE,
Hi OBSERVED, COULD WITHHOLD ITS OBLIGATIONS TO A TREATY ON THE ‘
PRETEXT THAT THE OTHER PARTY RAD NOT YET COUPLED WITH ITS INTERNAL

a

ON THE RINCIPLE OF REBUS SIC TANTIBUS, uRICH RECOGNIZES TH
EFETICUIRBUDBLADCES"OFEN» "FUNDANENTAL GHA
DE rts SAID HE SAY NO

RE sO
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NEW YORK

The Secretary-General of the United

Nations has the honour to request that

sees the communication enclosed herein, of

eens which a copy is attached for information,

be forwarded to the address indicated.
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GABLE ADDRESS + UNATIONS NEWYORK AoRESSE TELEGRAPHIQUE

LE 130(1-2-1) - . 10 October 1943

Sir, ~

I am directed by the Secretary-General to draw your attention to
the report of the International Law Commission ara the work of its
fifteenth session, held at Geneva from 6 May IN y 1963. Chapter II

of this report contains part II of Draft aysigles\on the law of treaties,

drawn up by the Commission and accompanied wef comentaries.
its Statute, the Commission decided

to invite Governments to submit their dbhgez ations on part II of this draft ;
which relates to the invalidity afd termination of treaties. |

In pursuance of a decision ta y it at its tenth session in 1958,

In accordance with the provisions

the Commission does not prepare its final draft until the second session

following that at which it has drawn up the preliminary draft to be submitted

to Governments for cbserptions. Accordingly, the Commission will prepare
a final report on the_subj@et at its seventeenth session, which will.

begin in May 1965, <s studying these observations; the report will be
submitted to "CY 1 Assembly at its twentieth session. © |

©

The Secretary of State for External Affairs
Department of External Affairs

Ottawa

Canada:
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The observations which the Secretary-General receives from Governments

will first be communicated to the Special Rapporteur on the law of treaties,

to enable him to take them into account in drafting the new proposals which

he will submit to the Commission. These observations will also be reproduced

in a document which will be circulated to the Commission.

I should therefore be most grateful if you would kindly communicate to

the Secretary-General, as soon as possible and not later than 1 September

1964, any observations that your Government may @igh to make on the above-

mentioned draft articles, in order that —s. tions may be submitted

ibe of the Commission into the Special Rapporteur and to the other

good time before the Commission recone ghe articles at its seventeenth

session.

The Commission's report covering (xe Jor of its fifteenth session has
been published as Supplement No. o the official records of the eighteenth

session of the General Assembly ( ). In accordance with the usual

practice, the report is not englosed with this letter, as it has already |

been circulated to Member States.

Accept, Sir, the aschirances of my highest consideration.

SS

j -

O car penConstantin A. Sta fopoulos

©) Legal Counsel
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LE 130(1-2-1) © . Le 10 octobre 1963

Monsieur le iSecrétaire d'Etat,

Je suis chargé par le Secrétaire général d'appeler votre attention

sur le rapport de la Commission du droit internatignal concernant les

travaux de sa quinziéme session, tenue 4 Genéve dd i au 12 juillet

1963. Le chapitre II de ce rapport contient la “secorde partie d'un

Projet a'articles sur le droit des traités Qu par la Commission et

accompagné de commentaires.

Conformément aux dispositions de atut, la Commission a décidé

d'inviter les gouvernements 4 présenter léurs observations sur la premiére

partie de ce projet qui porte sur Ye défaut de validité et la terminaison

des traités.

En vertu d'une décision prise par la Commission a sa dixiéme session,

en 1958, la Commission n'€labore son projet final qu'é la deuxiéme session

suivant celle oh elle oleeee le premier projet destiné a étre soumis aux
gouvernements pour rvations. Ctest done a sa dix-septiéme session qui

doit s'ouvrir au moiSde mai 1965 que la Commission aprés avoir pris

connaissance so Gea)snsermtions établira un rapport définitif sur la
question; Cy Drésenté a l'Assemblée générale & sa vingtiéme session.
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Les observations que le Secrétaire général recevra des gouvernements

seront tout d'abord commmiquées au Rapporteur spécial chargé de la question

du droit des traités afin qu'il puisse en tenir compte en rédigeant les

nouvelles propositions qu'il soumettra 4 la Commission. Ces observations

seront également reproduites dans un document qui sera soumis a la Commission.

Je vous serais done trés reconnaissant de vouloir bien commmuniquer dés

que possible au Secrétaire général, au plus tard le Aer septembre 1964,

toutes observations que votre Gouvernement désirer€iy présenter au sujet du

projet d'articles susmentionné, afin que ces _~ ms puissent étre

soumises au Rapporteur spécial et aux autres reg de la Commission en

temps voulu, avant que la Commission ne réexaiine les articles au cours de

sa dix-septiéme session. | C>

Le rapport de la Commission sur les ux de sa quinziéme session.a

été publié comme Supplément no 9 eof Gonynents officiels de la dix-huitiéme

session de l'Assemblée générale (A/5 . Selon la pratique habituelle,

comme ce rapport a déja fait l'objet d'une distribution aux Etat membres

lors de sa. parution, il ne vous est pas transmis avec la présente lettre.

Veuillez agréer, ~ ted deur la Beoréted ae
le Seer re

les assurances de ma tres haute considération. Etat,

Constantin A. Stavropoulos

| Le Conseiller juridique
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CABLE ADORESS * UNATIONS NEWYORK © ADRESSE TELEGRAPHIQUE

LE 130(1-2-1) a 10 October 1963

Sir,

I am directed by the Secretary-General to draw your attention to
the report of the International Law Commission covering the work of its

fifteenth session, held at Geneva from 6 May to 12 1963. Chapter II

of this report contains part II of Draft articlesNon thé law of treaties,

drawn up by the Commission and accompanied by ries.

In accordance with the provisions of ss iate, the Commission decided
crayons on part II of this draft,

which relates to the invalidity and termin&sidn of treaties. |

In pursuance of a decision eee at its tenth session in 1958,
draft until the second session

to invite Governments to submit their obs

the Commission does not prepare its f

following that at which it has drawn up the preliminary draft to be submitted
to Governments for observations. Accordingly » the Commission will prepare
a final report on the subjec} at its seventeenth session, which will.

submitted to the Gene

©
©

begin in May 1965, aftep studying these observations; the report will be

KQocewry at its twentieth session. —

The Secretary of State for External Affairs
Department of External Affairs

Ottawa

Canada’
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The observations which the Secretary-General receives from Governments

will first be communicated to the Special Rapporteur on the law of treaties,

to enable him to take them into account in drafting the new proposals which

he will submit to the Commission. These observations will also be reproduced

in a document which will be circulated to the Commission.

I should therefore be most grateful if you would kindly communicate to

the Secretary-General, as soon as possible and not later than 1 September

1964, any observations that your Government may #igh to make on the above-

mentioned draft articles, in order that these obseIN@tions may be submitted

to the Special Rapporteur and to the other ys of the Commission in
good time before the Commission reconeiae Qe articles at its seventeenth
session.

The Commission's report covering Ce Jor of its fifteenth session has
been published as Supplement No. o. the official records of the eighteenth

session of the General Assembly (s ). In accordance with the usual

practice, the report is not englosed with this letter, as it has already |
been circulated to Member States.

Accept, Sir, the asdprances of my highest consideration.

<->

po

. Constantin A. Stavfopoulos

©) Legal Counsel
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et GENERAL ASSEMBLY - SIXTH COMMITTEE, 791ST HEETING —(u ,

fi V4NITED NATIONS, NoYs —

SEVEN DELEGATIONS MAKE STATEMENTS ON REPORT OF
INT ERNATIONAL LAW COMMISSION

STATEMENTS WERE MADE BY THE REPRESENTATIVES OF THAILAND, BYELORUSSIA,
UNITED ARAB REPUBLIC, JAMAICA, PAKISTAN, GHANA AND CANEROON, AS THE
SIXTH (LEGAL) COMMITTEE THIS MORNING CONTINUED ITS CONSIDERATION OF
THE REPORT OF THE INTERNATIONAL LAU COMMISSION CILC) ON. THE WORK OF
ITS FIFTEENTH SESSION.

THUS FAR, 46 STATES HAVE PARTICIPATED IN THE GENERAL DEBATE ON

THIS ITEM, WHICH IS EXPECTED TO BE CONCLUDED BY THIS AFTERNOON.
THE ILC REPORT (DOC. A/5509) DEALS PRIMARILY WITH THE DRAFTING ©

OF THE LAW OF TREATIES, OF WHICH THE FIRST 29 DRAFT ARTICLES WERE

' ADOPTED LAST YEAR BY THE ILC. AT ITS HOST RECENT SESSION, HELD
AT GENEVA FROM MAY TO JULY 1963, THE COMMISSION APPROVED A FURTHER. 25

_ DRAFT ARTICLES. THESE COVER THE INVALIDITY AND TERMINATION OF
TREATIES. .

THE COMMITTEE HAS BEFORE IT A SVEN- POWER DRAFT RESOLUTION (DOC.
- A/Co6/L.529 AND CORR.«1), WHICH WOULD, IN PART, RECOMMEND THAT THE
‘JLC CONTINUE ITS WORK ON THE LAW OF TREATIES.

WICHIAN WATANAKUN (THAILAND) SAID HIS DELEGATION WANTED TO THANK
Lau ILC FOR ITS WORK ON THE PROGRESSIVE DEVELOPHENT OF INTERNATIONAL
AW

TURNING TO THE ‘DRAFT ARTICLES OF THE LAY OF TREATIES, THE
REPRESENTATIVE OF THAILAND SUGGESTED THAT THE FINAL FORK OF THESE LAWS
SHOULD BE SUBMITTED TO AN INTERNATIONAL CONFERENCE, SIHILAR TO THE
“UNITED NATIONS CONFERENCE ON THE Lav OF THE SEA,

COMMENTING ON ARTICLE 31, WHICH CONCERNS THE COMPETENCE OF STATES
UNDER THEIR OWN INTERNAL LAUS TO ENTER INTO TREATIES, HE STATED THE

ILC HAD REACHED A COMPROMISE SOLUTION IN FAVOUR OF INTERNATIONAL LAY
OVER INTERNAL LAW. IT WAS IDEALISTIC, HOWEVER, TO THINK THAT STATES
WOULD HAVE IN COMMON LEGAL SYSTEMS THAT COULD ACCEPT THE “PROGRESSIVE”
PRINCIPLE SUGGESTED IN ARTICLE $1.

CONTINUING, MR. WATANAKUN OBSERVED THAT THE TEXT DEALING WITH
“ERROR” CARTICLE 34) HAD BEEN WORDED TOO BROADLY. THUS, HE SAID,
IT couLD BE USED TO RULE OUT ‘THE IDEA EMBODIED IN THE ARTICLE.

MOR
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THE DELEGATION OF THAILAND, HE WENT ON, “WELCOMED ARTICLES 35

AND@BS, ON COERCION. ARTICLE 36, WHICH WOULD INVALIDATE A TREATY
PROCORED BY THE THREAT OR USE OF FORCE, HAD TO BE INCLUDED IN THE
LAW OF TREATIES. SMALL NATIONS HAD SUFFERED UNDER TREATIES CONCLUDED
BY FORCE, FURTHER, ARTICLES 37 AND 45 5 RECOGNIZING THE EXISTENCE IN
INTERNATIONAL LAY OF ” PEREMPTORY NORNS”, THE VIOLATION OF WHICH
INVALIDATED TREATIES, SHOULD BE VIEWED AS A NEW RULE OF INTERNATIONAL
LAU. HIS DELEGATION, HE SAID, ALSO SUPPORTED THE PRINCIPLE OF REBUS
SIC STANTIBUS, WHICH TAKES INTO ACCOUNT THE EFFECT ON TREATIES OF A
"FUNDAHENTAL CHANGE IN CIRCUMSTANCE”.

Ie. STELMASHOK (BYELORUSSIA) SIAD HE ATTACHED "GREAT IMPORTANCE”
TO THE RULE THAT TREATIES CONFLICTING WITH PEREMPTORY NORHS WERE VOID,

AS WELL AS THOSE PROCURED BY THE THREAT OR USE OF FORCE. —
PARTICULAR ATTENT ION g HE STATED, SHOULD BE GIVEN TO PROTECTING

SMALLER COUNTRIES FROM “INEQUITABLE” TREATIES, WHICH HAD BEEN CONCLUDED ©
UNDER THE “CANOUFLAGETM OF ECONOHIC ASSISTANCE.
C ESGHOBNIFQBEATEGHY BEIBG STUDIED BY THE ILC,

THE REPRESENTATIVE OF BYELORUSSIA SAID THIS” VAS A PROBLEH OF WHETHER
THE SOVEREIGNTY OF A NEW STATE HAD BEEN UNDERMINED BY A FORNER COLONIAL
POWER, THE SOLUTION TO THIS QUESTION, HE SAID, MIGHT DETERHINE WHETHER
FUTURE THREATS TO INTERNATIONAL PEACE AND SECURITY MIGHT ARISE. HIS
DELEGATION DID NOT SUPPORT THE OPINION OF THOSE WHO FAVOURED PAST

PRACTICES AS A POINT OF DEPARTURE FOR THE WORK IN THIS AREA3 THE
PRACTICES THAT HAD BEEN FOLLOWED HAD BEEN THOSE OF “COLONIAL” POWERS, -
IN ORDER TO OBTAIN SPECIAL RIGHTS AND PRIVILEGES FROM STATES. THE
DEPENDENT STATES HAD NO RIGHTS, ONLY OBLIGATIONS. A NEW POINT OF -

> VIEW HAD TO BE ADOPTED, ME DECLARED. —
THE TIME HAD CCHE, MR. STELMASHOK SAID, TO REJECT UNEQUAL AGREENENTS.

THE STRICT RESPECT OF SOVEREIGNTY AND THE RIGHT TO SELF-DETERMINATION
HAD TO BE INALIENABLE RIGHTS. MOREOVER, A NEW STATE HAD THE RIGHT TO

- RECOGNIZE THOSE TREATIES IT HAD INHERITED, ONLY IF THEY CORRESPONDED
TO THE WILL OF THE NEW STATE.

_. CONCLUDING, THE REPRESENTATIVE OF BYELORUSSIA INDICATED HIS_
‘DELEGATIONS. INTENT LON TO SUPPORT THE DRAFT RESOLUTION BEFORE THE -
COMMITTEE. -

ABDULLAH EL-ERIAN. (UNITED ARAB REPUBLIC), SPEAKING OF THE
“HIT QUALITYTM.OF THE WORK OF THE ILC, SAID ARTICLE 31, ON COMPETENCE,
HAD NOT, HOWEVER, RECONCILED ANY CONFLICT THAT MIGHT EXIST BETUEEN ©
INTERNATIONAL LAW AND INTERNAL LAW.

HE COMMNDED THE PRINCIPLES CONTAINED IN ARTICLE 36 ON COERCION,
AND IN ARTICLE 37 ON PEREMPTORY NORMS OF INTERNATIONAL LAW. AS A
RESULT OF THE ADOPTION ©
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THE.CHARTER OF THE UNITED NATIONS, HE SAID, THESE ARTICLES

VERE NOU "ESTABLISHED CONCEPTS”. — ne

HE DECLARED HIS DELEGATION ALSO APPROVED THE INCLUSION OF TH
"CONTROVERSIAL". REBUS. SIC STANTIBUS CLAUSE.

LeB. FRANCIS (JAMAICA) DECLARED THAT THE EMERGENCE OF NEW STATES
DEMONSTRATED THE NEED FOR THE CODIFICATION OF THE LAY OF TREATIES AND
OTHER INTERNAIONAL LAWS. om

WRILE HE VAS IN FAVOUR OF THE REBUS SIC STANTIBUS CLAUSE, THE MANNER

IN WHICH IT HAD BEEN DRAFTED CARTICLE 44) SEENED TO RESERVE THE RIGHT
° OF WITHDRAVAL FROM A TREATY. IF THIS WERE NOT THE INTENT OF THE ILC,

THEEN THE ARTICLE REQUIRED FURTHER CONSIDERATION. IN THIS CONNEXION,
_ HE NOTED THAT IT HAD BEEN SUGGESTED THAT A FUNDAMENTAL CHANGE IN

CIRCUMSTANCES COULD BE DEALT WITH AS A SUBJECT OF STATE SUCCESSION.
FUNDAMENTAL CHANGE, HOWEVER, COULD BE A CONSEQUENCE OF SUCCESSON,

97°3455$. wr |

HISTORY, HE WENT ON, WAS REPLETE WITH. INSTANCES WHEN PEACE HAD BEEN

“RUFFLED”. BY THE INSISTENCE ON THE OBSERVANCE OF TREATIES NOT REFLECTING

CHANGED CONDITIONS. |

JAMAICA, AS A NEW STATE, VIEVED THE PRINCIPLE IN ARTECLE 44 as
AN INDICATION THAT PROGRESSIVE INTERNATIONAL LAY WAS IN THE REALM OF
ACHIEVEMENT. : , , .

HIS DELEGATION YOULD SUPPORT THE DRAFT RESOLUTION, HE CONCLUDED.
AeT» SAADI (PAKISTAN), COMMENDING THE ILC FOR ITS DRAFT, STATED

THAT IN ARTICLES 33 aND 34, ON “FRAUD” AND "ERROR", MEASURES POR TIHE
LIMITS SHOULD BE INCLUDED. —

ON ARTICLE 43 -~ BY BHICH THE IMPOSSIBILITY OF PERFORMANCE WOULD
INVALIDATE A TREATY -- THE REPRESENTATIVE OF PAKISTAN PROPOSED TWO
FURTHER PARAGRAPHS BE ADDED TO THE THREE-PART ARTICLE, TO EMBRACE
CIRCUNSTANCES WHICH HAD NOT BEEN ADEQUATELY COVERED.

E.K.e DADZIE (GHANA) SAID. IT VAS TINE FOR THE COMMITTEE TO EXPAND

THE YORK PROGRAMME OF THE ILC, ITS “EXTREMELY USEFUL” TASK ON THE
COO aS. OF INTERNATIONAL LAY NOY REQUIRED AN INCREASED NUMBER
F SESSIONS.

IN ITS STUDY OF THE DRAFT ARTICLES, MR. DADZIE SAID GHANA VOULD
DRAW A LINE BETWEEN INTERNATIONAL LAU ASIT WAS PRESENTED IN THE ILC

REPORT, AND THE INTERNATIONAL LAU OF THE PAST, WHICH “FAVOURED
COLONIALISi# AND OPPRESSION". THE STRUCTURE OF INTERNATIONAL LAU,
HE ADDED, HAD REQUIRED “OVERHAULING”. ALL POWRS SHOULD STAND Nov
ON EQUAL FOOTING. |

COMMENTING ON “UNEQUAL” TREATIES, THE REPRESENTATIVE OF GHANA

DECLARED

MORE
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"THEY HAD BEEN DESIGNED TO ENRICH SOME ‘STATES AND IMPOVERIST OTHERS.
THE AFRICAN STATES ESPECIALLY HAD SUFFERED UNDER THIS SYSTEM.

THE ORGANIZATION OF AFRICAN UNITY “YOULD SEEK TO ABROGATE” SUCH
. TREAT IE» WHICH HAD BEEN IMPOSED ON THEN BY “COLONIAL” POWERS, HE
ASSERTED.

ACCORDINGLY, THE PRINCIPLES OF JUS COGENS ~- THE EXISTENCE OF
PEREMPTORY NORHS «- AND REBUS SIC STANTIBUS, WERE, FROM THE POINT OF |
VIEV OF THE NEV AFRICAN STATES, "WELCOME ADDITIONS".

“AS-AN EXAMPLE OF A FUNDAMENTAL CHANGE IN CIRCUNSTANCES, MR. DADZIE
RECALLED THAT UNTIL RECENTLY THERE EXISTED IN GHANA A CONCESSION TO
“ANCT HER STATE” OF ITS GOLD FIELDS, WHICH YIELDED EACH YEAR GOLD WORTH

MILLIONS OF POUNDS. THE TREATY HAD BEEN SGNED IN THE NINETEENTH

CENTURY AND PROVIDED THE LESSOR AN ANNUAL RENT OF 65 POUNDS,

- CONCLUDING, HE SAID THAT GHANA WOULD SUPPORT THE DRAFT RESOLUTION,

FRANCOIS NNANG (CAMEROON) DECLARED HIS DELEGATION VIEWED THE
DRAFT LAW OF TREATIES AS "MORE REALISTIC” THAN INTERNATIONAL LAU AS

TAGHT IN UNIVERSITIES. THE TRADITIONAL CONCEPTS WERE OBSOLETE,
HE DECLARED. ——_ |

- HIS DELEGATION, HOWEVER, FOUND “OBSCURITIES AND GAPS" IN THE
DRAFT-TEXTS, IT VAS, IN HIS VIEW, THE DUTY OF THE ILC TO PROVIDE

THE GREATEST POSSIBLE SAFEGUARDS AGAINST FUTURE LEGAL DISPUTES.

COMMENTING ON "INEQUITABLE” TREATIES, MR. NNANG SIAD THAT SUCH
AGREEMENTS, WHICH HAD BEEN CONCLUDED BY ECONOMIC COERCION, MAD NEVER

BEEN EXERCISED SO NUCH AS NOW. IN THIS REGARD, HE. VIEWED THE QUESTION.
OF STATES SUCCESSION AS “HOST CRUCIAL". EMERGING STATES NOT HAVING
RECOURSE TO LEGAL HEANS COULD BECOME A “THEATRE OF ARMED STRUGGLE".
TREATIES THAT HAD BEEN CONTRACTED FOR THEM BY THE ADMINISTERING

POWER, WERE OF NO INTEREST TO EMERGING STATES.
THE REPRESENTATIVE OF CAMEROON SAID INTERNATIONAL LAU, IN ORDER

TO BE THE "LAY OF PEACE”, HAD TO BE PRACTICAL AND CONSTRUCTIVE,
REFLECTING PRESENT YORLD CONDITIONS.

THE CHAIRHAN, JOSE MARIA RUDA CARGENTINALN ADJOURNED THE HEETING
AT 12352 P.M. UNTIL AFTER THE ADDRESS TO THE GENERAL ASSEMBLY THIS.
AFTERNOON BY THE PRESIDENT OF MAURITANIA.

JB 353P 14 OCT 63
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‘WEIGHTEENTH GENERAL ASSEMBLY - SIXTH COMMITTEE, 790TH MEETING CPE)
UNITED NATIONS, NoYes

CONSIDERAT ION OF LAU COMMISSION REPORT CONTINUES
In SIXTH COHNITTEE

THE SIXTH (LEGAL? COMMITTEE THIS AFTERNOON CONTINUED ITS .
CONSIDERATION OF THE REPORT OF THE INTERNATIONAL LAU COHMISSION cPLo?
ON THE YORK OF ITS FIFTEENTH SESSION.

STATEMENT S WERE BADE TODAY BY THE REPRESENTATIVES OF NIGERIA,

PHILIPPINRDZN VENEZUELA, PANANA AND TURKEY.
THE REPORT (DOC, A/5509) DEALS PRIMARILY WITH THE DRAFTING OF TRE LAW

OF TREATIES, OF WHICH THE FIRST 29 DRAFT ARTICLES YERE ADOPTED LaST

YEAR BY THE ILC. AT ITS MOST RECENT SESSION, HELD AT GENEVA, FROE
HAY TO JULY 1963, THE COMMISSION APPROVED A FURTHER 25 DRAFT ARTICLES.
THESE COVER THE INVALIDITY AND TERUINATION OF TREATIES.

THE COMMITTEE HAS BEFORE IT A SEVEN-POWER DRAFT RESOLUTION (DOC,
A/C.6/L.4529 AND CORR.1), WHICH VOULD, IN PART, RECOMMEND THAT THE ILC

CONTINUE ITS WORK ON THE LAW OF TREATIES.

S. ADUKE MOORE ((,36348-) SAID HER DELEGATION APPRECIATED THE
WORK OF THE ILC, ESPECIALLY ITS CODIFICATION OF THE LAW OF TREATIES.

COMMENTING ON ARTICLE 36, WHICH WOULD VOID A TREATY PROCURED BY THE
THREAT OR USE OF FORCE, SHE DECLARED THAT IT WAS OF PARTICULAR IMPORTANCE

- TO YOUNG STATES, SUCH AS NIGERIA.
TREATIES THAT HAD BEEN CONCLUDED AS & PRECONDITION OF INDEPENDENCE,

WERE OBTAINED "UNDER DURESS” AND KAD NOT EXPRESSED THE FREE WILL OF
ALL OF THE PARTIES. THIS, TOO, COULD BE CONSIDERED AS FORCE, AND THE
DRAFTERS OF THE LAV OF TREATIES SHOULD CONSIDER SUCH A SITUATION.

THE DRAFT RESOLUTION, SHE SAID, REFLECTED THE GENERAL OPINION

OF THE COMNITTEE AND NIGERIA WOULD SUPPORT IT.
PRIVADO G. JIMENEZ CPHILIPPINES) DECLARED THAT HIS DELEGATION |

CONSIDERED THE DRAFT ARTICLES OF THE LAW OF TREATIES “HOST PROGRESSIVE”,
TURNING TO THE.ARTICLES THENSLVES, HE SUGGESTED THAT THEPHRASEOL OGY

OF ARTICLE 31, REGARDING THE COMPETENCE OF STATES UNDER THEIR INTERNAL
LAWS TO ENTER INTO TREATIES, VAS TOO VAGUE. HE ASKED THAT IT BE
CLARIFIED Sd AS TO AVOID FUTURE INTERNATIONAL HISUNDERSTANDINGS.

MORE
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_ ARTICLE $6, THE REPRESENTATIVE OF THE PHILIPPINES SAID THE ILC

GO y HAVE BROADENED THE CONCEPT TO TAKE ACCOUNT OF “NEWER FORHS” OF
FORCE. THERE EXISTED, ALSO, ECONOMIC COERCION CAMOUFLAGED BY THE

_ SEMBLANCE OF LEGALITY. SUCH INTERNATIONAL AGREENENTS COULD BE PREVENTED,
IN HIS VIEW, BY DETAILED PROVISION FOR THEIR INVALIDATION.

GR. JIG INEZ DECLARED HIS DELEGATION YANTED TO ASSOCIATE ITSELF

WITH THOSE WHO HAD SUPPORTED THE INCLUSION OF ARTICLE 44. THIS

CONTAINS THE REBUS SIC STANTIBUS CLAUSE -~- WHICH RECOGNIZES THE

EFFECT ON TREATIES OF A “FUNDAMENTAL CHANGE OF CIRCUMSTANCES”.
HIS DELEGATION VOULD SUPPORT THE DRAFT RESOLUTION, HE ADDED.

ARMANDO HOLINA LANDAETA (VENEZUELA) SAID HE REGRETTED THAT THE REPORT
HAD REACHED HIS GOVERNHENT TOQ LATE FOR IT TO HAVE HADE A DETAILED

ANALYSIS OF THE LAU OF TREATIES, ON FIRST IBPRESSION, HE SAID, THE

TEXT GF ARTICLES, AS A WHOLE, NERITED ACCEPTANCE, HOWEVER. IT REFLECTED
THE PROGRESSIVE DEVELO PYENT OF INTERNATIONAL LAU.

THE DELEGATION OF VENEZUELA, HE CONTINUED, FELT THAT REGARDING
ARTICLE 36, ON COERCION, IT WOULD BE BETTER PRESENTED IN A BROADER NANNER.

THIS WOULD HELP AVOID A "RESTRICTIVE INTERPRETATION, HE ADDED.
‘THE “ILG HAD BEEN “QUITE RIGHT", HE SAID, IN INCLUDING THE PRINCIPLES

OF JUS COGENS AND REBUS SIc STANT IBUS, WHICH HAD PREVIOUSLY BEEN
CONSIGNED TO “DOCTRINARY TEACHING”,

. JHE REPRESENTATIVE OF VENEZUELA, CITING A NUMBER OF OTHER ARTICLES,
SUGGESTED THAT THEY Had Not BEEN CLEARLY ENOUGH ANE REQUIRED MORE -

PRECISE TERMS.

VENEZUELA, HRs MOLINA. LANDAETA CONCLUDED WOULD SUPPORT THE DRAFT
RESOLUTION,

CESAR A, QUINTERO CPANAMA), CALLING THE DRAFT LAU OF TREATIES AN
"ADNIRABLE EFFORT”,. DISCUSSED ARTICLE 31, ON COMPETENCE OF STATES,

IN GREAT DETAIL,
HE SAID THE ILG HAD ADOPTED A COM PROMISE FORMULA IN INCLUDING THE

WORD “HANIFEST” IN THE TEXT. THE EFFECT OF THIS YOULD INVALIDATE .
TREATIES THAT CONFLICTED ONLY WITH “MANIFESTTM INTERNAL LAWS. THE

TREATY WOULD NOT OTHERUISE BECOME VOID. |

HIS DELEGATION DID NOT SHARE THE VIEU OF OTHERS THAT THIS INTRODUCED
AN ELEGENT OF INSTABILITY INTO TREATIES.

THE PRINCIPLES OF JUST COGENS, THE TERMINATION OF TREATIES

CONCLUDED IN ERROR, BY FRAUD AND BY FORCE, AND THE RESUS SIC STANTIBUS -
CLAUSE, ALL WERE SUPPORTED BY WR. QUINTERO,

HANY STATES FEARED THE REBUS SIC STANTIBUS CLAUSE, HE OBSERVED.
HOUEVER, IT was A "SAFETY" VALVE", WHICH WAS NEEDED WITHIN THE LAY
OF TREATIES.

HORE
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THE REPRESENTATIVE OF PANAMA SAID THAT ZCERTAIN OBSOLETE”
ANACHRONISTIC AND UNEQUAL” TREATIES, UHICK HAD BEEN CONCLUDED IN THE

PAST, COULD NOT CONTINUE TO SURVIVE FOREVER. WHILE THE REBUS Sic
STANTIBUS CLAUSE ALONE COULD NOT PUT AN END TO SUCH TREATIES, IT

VAS, NEVERTHELESS, ONE ASPECT OF THE PROBLEM.

CONCLUDING, HRe QUINTERO STATED THAT INTERNATIONAL LAY COULD
NO LONGER BE AN INSTRUMENT OF SPECIFIC NATIONS AND SPECIFIC INTERESTS.

TALAT MIRAS (TURKEY) OBSERVED THAT THE ILC, IN ITS DRAFT ARTICLES,

HAD ATTEMPTED NOT TO OVERLOOK ANYTHING. IT CONTAINED MATERIAL THAT HAD
GONE FAR BEYOND CLASSICAL THEORIES. HOWEVER, HIS DELEGATION, HE SAID,

FELT THAT SOME ARTICLES, SUCH AS ARTICLE 57, HAD NOT BEEN MADE SUFFICIENTLY
CLEAR.

ON QUESTIONS COVERED BY THE REPORT, OTHER THAN THE TREATY Laus, |

THE REPRESENTATIVE OF TURKEY GENERALLY APPROVED OF THE WORK IN PROGRESS,
TURKEY, HE CONCLUDED, YOULD SUPPORT THE DRAFT RESOLUTION,

STEFAN VEROSTA CAUSTRIA), EXERCISING HIS RIGHT OF REPLY,
RECALLED THAT THE REPRESENTATIVE OF HUNGARY HAD CORUENTED ON HIS:
REMARKS.

(THIS MORNING ENDRE USTOR OF HUNGARY SAID THAT HARXISTS WOULD
REJECT THE VIEN EXPKESSED BY THE REPRESENTATIVE OF AUSTAIA «- THE

PREVIOUS SPEAKER “- WHO IN COMMENTING ON THE DRAFT KAD SAID, "NATURAL
LAA IS BACK AGAINTM.)

WR, VEROSTA SAID THE USE OF THE WORDS “NATURAL Lay” WAS SYMBOLIC.
IT HAD BEEN AT ONE POINT IN HISTORY A TERM USED TO EXPRESS THE LINK
BETWEEN LAW AND. ETHICS. HE DECLARED: “PLEASE FORGET ABOUT THE
LAW OF NATURE."

FURTHER, HE SAID HE THOUGHT THE DRAFT ARTICLES WERE A “SOURCE OF -

sor" NOT ONLY FOR HIMSELF BUY FOR THE REPRESENTATIVE OF HUNGARY ,

WR. USTOR (HUNGARY) SAID HE WAS REPLYING TO THE REPLY. HE APOLOGIZED

FOR HAVING BEEN SUPERFICIAL IN HIS OWN YORDS. KE SAID RE HAD Had
OPPORTUNITIES TO DISCUSS PHILOSOPHY AND Lal WITH PROFESSOR VEROSTA

AND WHILE THEY HAD NOT ALUAYS AGREED, THEY WERE TOGETHER ON MANY MATTERS.

Hé HOPED THERE VOULD BE FURTHER PRIVATE DISCUSSIONS BETWEEN THEM
ALONG THESE LINES.

THE CHAIRHAN, JOSE HARIA RUDA (ARGENTINA), ADJOURNED THE MEETING
AT 4325 P.tie, AFTER REMINDING THE COMMITTEE THAT TUO HEETINGS HAD BEEN

SCHEDULED FOR HONDAY, 14 OCTOBER, THE FIRST TO BEGIN AT 10350 Ast.
JA 935P 11 OCT 6 . 000111
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COMMITTEE HEARS STATEMENTS BY REPRESENTATIVES OF BELGIUM,
AUSTRIA, HUNGARY, PERU, ECUADOR AND ALGERIA ON LAW

- vas

COMMISSION REPORT

STATEMENTS. WERE MADE TODAY BY THE REPRESENTATIVES OF BELGIUH,

AUSTRIA, HUNGARY, PERU, ECUADOR AND ALGERIA AS THE SIXTH (LEGAL)

COHMITTEE THIS MORNING CONTINUED ITS CONSIDERATION OF THE REPORT OF THE

INTERNATIONAL LAW COMHISSION CILC) ON THE WORK OF ITS FIFTEENTH SESSION.

THE REPORT (DOC. A/5509) DEALS PRIMARILY WITH THE DRAFTING OF
THE LAU OF TREATIES, OF WHICH THE FIRST 25 DRAFT ARTICLES WERE ADOPTED
LAST YEAR BY THE ILC. AT ITS HOST RECENT SESSION, HELD AT GENEVA,

FROM MAY TO JULY 1963, THE COMMISSION APPROVED A FURTHER 25 DRAFT

ARTICLES. THESE COVER THE INVALIDITY AND TERMINATION OF TREATIES.

THE COMMITTEE HAS BEFORE IT A SEVEN-POWER DRAFT RESOLUTION (DOC.

A/C.6/L.529) AND CORR.1), WHICH WOULD, PART, RECONHEND THAT THE ILC

CONTINUE ITS YORK ON THE LAW OF TREATIES. —
M. DEWULF (BELGIUM), SPEAKING ON THE LAW OF TREATIES, SAID THAT

IN ITS PRESENT FORM THE DRAFT DID NOT CONTAIN MANY OF THE DETAILS

AND RULES HE CONSIDERED NECESSARY. FURTHERMORE, CERTAIN RULES MIGHT

BE INTERPRETED HASTILY AND COULD LEAD TO INTERNATIONAL BISUNDERSTANDINGS.

HE CITED ARTICLE 37, WHICH DEALS WITH THE PRINCIPLE OF JUS COGENS <--

THE INVALIDITY OF TREATIES CONFLICTING WITH "PEREMPTORY NORMS" OF

INTERNATIONAL Lav -- AS AN EXAHPLE OF THIS.

TURNING TO THE RINCIFLE OF DUS COGENS AND THAT OF REBUS SIC

STANTIBUS =~ WHICH RECOGNIZES THE EFFECT ON TREATIES OF A “FUNDAMENTAL

CHANGE OF CIRCUMSTANCES® << THE REPRESENTATIVE OF BELGIUM SAID HE HOPED
THAT THE ILC WOULD CLARIFY ITS POSITION. IN THIS CONNEXION, HE

RECALLED THAT THE REPRESENTATIVE OF IRAQ HAD YESTERDAY CALLED THE

LATTER PRINCIPLE THE ENFANT TERRIBLE OF INTERNATIONAL Law.

THE ILC HAD, HOWEVER, DONE AN EXCELLENT JOB IN NOT OVERLOOKING THE
EXISTENCE OF THESE DIFFICULTIES.

HIS DELEGATION, HE STATED, FELT THAT THE COMMITTEE SHOULD Draw
ABTENE LDHUT OFTHREAD FE 65 BHSEH H

D BEEN

CONSIDERED BY THE ILc.
HORE
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Re DEVULF SAID BELGIUM VOULO SUPPORT THE DRAFT RESOLUTION.

wal STEFAIS VEROSTA CAUSTRIA) SAID THAT THE OBSERVATIONS HADE BY |
PREVIOUS SPEAKERS HAD ADEQUATELY COVERED THE REFORT. THERE VAS NOTHING

LEFT FOR HIN TO DO, KE SAID, DUT TO "THROW AYAY" HIS PREPARED TEXT. ~
HE INDICATED THAT HIS KESARKS YOULD BE UF A GENERAL WATUREs

HAVING READ AND RE*KEAD THE DRAFT ARTICLES, iiRe VERCSTA SAID, THE
WORK QF THE ILC COULD BE SUfiuED UP BY DOCLARINGE “NATURAL Lav IS BACK |

A + ohett

| THE REPRESENTATIVE OF AUSTRIA, RECALLING THE AGE OF ROUAN Lay, ee
TWICE STATED, FIRST IN LATIN AND THEN IN ENGLISH® EVEN I YOU ORIVE |
NATURE OUT WITH A FORK, SHE VILL COLE BACK AGAIN.” REPEATING IT - 7%
THE SECOND TINE HE INTERJECTED SCTUEEN THE TO CLauSiS THE uORDS, |
"WITH GUNS AUD POUER POLITICS".

TUO MAJOR VORLO WARS, HE WENT Oi TO SAY, SEEWED TO HAVE BEEN | }
NECESSARY TO BRING “BACK "HIGAM REASON", | ti.

THE Ihc WAD RE-STATED IN ITS DRAPT THE RULES OF UNIVERSAL INTER=

NATIONAL LAU, HE SAID. THIS WAS A HISTORICAL HOGENT IN HIS OPINIQN. - =~
“ ¥OUEVER, THE LAY OF TREATIES YAS ONLY A PAPER, AND IT WOULD BU og

DIFFICULT TO BRING THE DRAFT ARTICLES WTO AN INTERVATIONAL CONVENTION.

THE REPRESEWTATIVE OF AUSTRIA SAID THAT THE “NOODLE” ARTICLES OULD ae
EVENTUALLY BE "YATERED DOUI!".

AS TIRE PASSED, THE LAY TREATIES MIOHT REVAIN ONLY AS 4 “COURAGEOUS

CONTRIBUTION", AND NOTHING ELSE. a
"THE GENERAL ASSIUOLY SHOULD PROVIDE FOR Ati ALTERNATIVE. HE

| SUSGESTED THAT TKE FROCESS OF CODIFICATION OF TREATY LAYS SHOULD .
NOT TAKE LONGER THAN FIVE YEARS AD SHOULD CULNINATE IN A CONFERENCE

ON THE LAU OF TREATIES, LIME THE VIENNA CONFERENCE ON DIPLOMATIC
RELATIONS. CONFERENCES ON TH. OTHER ITEMS BELAG TAKEN UP BY THE ILC
SHOULD BE HELO IN 1969 AND 1966, OLFORE THE Lav OF TREATIES CONFERENCE. .

MOREOVER, TO HELP SOLV2 THE PROBLEM OF FINANCING SUCH CONFERENCES, |

HIS DELEGATION SUCOESTED THAT DURING A FORTHCOMING SESSION OF THE
GENERAL ASSEMSLY THE SIXTH COWNLITEE COULD CONSTITUTC ITSZLF as
& STATES CONVENTION.

GOLCLUDING, ERs VEROSTA DECLARCD HIS DELEGATION OULD suPPORT =
THE DRAFT RESCLUT Tote

- — ENDRE USTOR C HUNGARY). OBSERVED THAT THE DISCUSSION IN THE COSHITTEE

UAS TAKING PLACE IN @ RELIEVED POLITICAL CLIMATE. THIS OPPORTUNITY

SHOULD BE USED, HE SAID, TO FURTHER THE CODIFICATION OF INTERNATIONAL
LAU. INTERNATIONAL RELATIONS, KOVEVER, STILL INDICATED THAT SOME

STATES WERE NOT GUIDED BY ISTURUATIONAL LAW, BUT RATHER BY PRINCIPLES
THAT HIGHT BE CALLED HACHIAVELLIAN".

&. .
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THE LAW OF TREATIES, HE WENT ON, PROVIDED “SONE REALLY EXCITING
“READINGTM. RECALLING THAT THE REPRESENTATIVE OF AUSTRIA HAD JUST
REFERRED TO THE DRAPT GY SAYING “NATURAL LAW IS SACK AGAIN", THE
REPRESENTATIVE OF HUNGARY SATO WARXISTS WOULD REJECT THIS VIEVe FRO’
A DIALECTICAL POINT OF VIEW THE CURRENT DRAFT WAS-.A REFLECTION OF CHANGED
WORLD CONDITIONS.

TURNING TO THE TEXT OF ARTICLE 35, @HICH WOULD VOID A TREATY
PROCURED SY THE THREAT OR USE OF FORCE, HR. USTOR SAID THAT ANY FORM
OF FORCE «= NOT ONLY PHYSICAL FORCE -~- INVALIDATED A TREATY.

HE STATED HE AGREED WITK ARTICLES 57 AND 45, ON THE INVALIDITY OF
ree ish WITH PEREN PTORY WORKS, ADDING THAT THESE RULES |

AW +

| RETARDING RESUS SIC STANTIBUS, hE SAID THE PROBLEi OF FUNDAMENTAL ©
CHANGES OF CIRCUMSTANCE, COULD NOT BE PUT ASIDE, AS SOSE HAD SUGGESTED.

| THIS PRINCIPLE, AS THE ILC HAD REPORTED, SHOULD FIND & PLACE IN INTER~
NATIONAL LAW.

AS FOR OTHER SUBJECT S IN THE REPORT, FHE “REPRESENTATIVE OF
TUNA Beat ED His DELEGATIONS SATISFACTION WITH THE WORK Now
I 8 ®

CONCLUDING, MRe USTOR WELCOMED THE “APPARENT TREND” IN THE
ACTIVITIES OF HE ILC AND “FULLY SUPPORTED” THE DRAFT RESOLUTION.

ALBERTO ULLOA ¢PEUD SAID THERE WERE DIFFICULTIES IN THE PRORANME .-
OF THE ILC. THE COMMISSIONS WORK @AS LEGAL, NOT POLITICAL, HE SAID.
THE LAW COULD NEVER SUCCEED WHEN IT ACTED AGAINST REALITY. THE
PRACTICES OF STATES HAD TO BE CONSIDERED, HE ADDED,

INEVITASLY, HE SAID, DOCTRINE AND PRINCIFLE CAHE UP AGAINST
POLITICAL REALITIES AND COULD NOT CHANGE THEN.

THE REPRESENTATIVE OF PERU DECLARED THAT THE SUBSTANCE OF THE |
REPORT COULD NOT BE EXAMINED UNTIL STATES HAD TINE TO STUDY THE

- DOCUMENTS. HE OBSERVED, HOWEVER, THAT CERTAIN CONCEPTS IN THE LAV
OF TREATIES, SUCH AS NULLITY AND REBUS SIC STANTIBUS» WERE NEITHER
“CLEAR NOR PRECISE.

ttRse ULLOA ASKED WHY THE ILC HAD NOT CONSIDERED THE HAVANA CONVENTION
OF 49238, WHICH, HE SAID» COVERED TRE CODIFICATION OF INTERNATIONAL
LAW.

GONZALO ALCIVAR CECUADOR), SPEAKING On THE USE OF FORCE CaRTICLE
36), STATED THAT BEFORE THE COVENANT OF THE LEAGUE OF NATIONS TRE
PRIMSCIFLE THAT THE TKREAT OR USE OF FORCE VOIDED A TRETY HAD NOT
EXISTED. THUS, “FROG WESTPHALIA TO SAN FRANCISCO WE FIND A ROAD OF
GUOD INTENTIONS", HE SAID. HOWEVER, POLITICAL REALITIES HAD DEFEATED
INTERNAT TIONAL LAW AN THOSE YEARS.

HE SAID ThE OBSERVATION MADE YESTERDAY BY THE REPRESENTATIVE OF IRAQ
(THAT ARTICLE 36 SHOULD BE @ROADENED) WAS “LHPORTAS NT" AND SHOULD
BE § none BY Ihc.

000114
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THE REPRESENTATIVE OF PERU CITED SEVERAL STATEMENTS AND RESOLUTIONS
ADOPTED AT INTERNATIONAL CONFERENCES DESONSTRATING THE INVIOLABILITY
OF STATES. “VICTORY COUVEYED NO RIGHTS," HE DECLARED.

GUATINUING, [Rs ALCIVAR SAID THE PRINCIPLE OF JuS COGENS CRITED —
ACCEPTANCE, AS WELL AS THE CLAUSE OF REBUS SIC STANTISUS, THESE
SHOULD UE “EFFECTIVi RIGHTS", HE ASSERTED, NOT MERELY “DOCTRINE”.

A TREATY YAS KOT SACROSANCT SOLELY BECAUSE IT UAS A TREATY. IT
fwd TO BE CONCLUDED WITH THE FRA‘IEVOHK OF PEREMPTORY NORUS OF INTER~
NATIONAL LAUs— |

“HOMANAD MHELLADI (ALGERIA) SAID HIS DELEGATION EXPECTED "BETTER
PROTECTION OF ITS INTERESTS FROM THE CODIFICATION OF INTCRNATIONAL
LAile ALGERIA HAD BEEN THE VICTIn OF TRADITIONAL DOCTRINE IW INTER-

ALGERIA CONSIDERED » WE STATED, THAT TREATIES Had TO EXPRESS THE
FREE ILL OF THE PARTIES. ATTEUPIS TO “EGASCULATL” AT STATE UGULD

. Ae tke "UNJUST" TREATIES« ALGENIA 9), HE SAID, APPRECIATED THE YORK OF
Los

THE REPRESENT AT IVE OF ALGLRIA, SPLAKING ON ARTICLE 36, ASKED VY
SOHE DELEGATIONS WANTED TO LIVIT THE. SCOPE OF THE ARTICLE, A DROAD
APPROACH, HE ADDED, WOULD FAVOUR IN REASED CONFIDENCE AHONO STATES,

HE AGREED THAT THE PRINCIPLE OF JUS COGENS EXISTED AND STATED THAT
AFRICA WOULD SEEK TO INVALIVATC TREATIES THAT HAD BEEN IUPOSED ON IT
BY FORHER “COLONIAL” POUERS.

THE CONCEPT OF A FUNDAGENTAL CHANGE Lb CIRCUNSTANCE CRLBUS SIC
STANTIBUS? YAS A REALISTIC ONE, He CONTINUED,

EDUARDO JIMENEZ DE ARECCHAGA, CHAZRUAN OF THE ILC, IN ENDING HIS
PARTICIPATION IN THR CONNLITEE THIS); SESSION, SALD THE VIEWS THAT HAD
BEEN OFFERED IH THE COLMITTEL DURING THE PAST THREE VEEKS YOULD BE.
"HOST USEFUL" IN FURTHERING THE wae OF THE ILC. HE EXPRESSED KIS

GRATITUDE TO THE CORCITTEE.
THE CHALRuAil, JOSE SARIA RUDA ¢ WENT IAD ANNOUNCED THAT TYO UEETINGS

VERE SCHEDULED FOR GONDAY, ALTHOUGH THE JOURNAL HAD LISTED ONLY ONL,
THIS CHANGE WAS NEEDED TO COMPLETE /THS FIRST ITE: ON THE CONMITTEES
AGENDA AS SOON AS POSSIBLE. i

THE GelTInd ADJOURNED AT 12095 pate UTIL 3200 Polls THIS”
AFTCRAOO) ye

Jd-sAeda 410P 11. oct 63
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THE SIXTH (LEGAL) COMMITTEE THIS MORNING CONTINUED ITS CONSIDERATION
OF THE REPORT OF THE INTERNATIONAL LAW COMMISSION CILC) ON THE WORK

OF ITS FIFTEENTH SESSION.

AY BYATBUERESRBERETABEHEBOOF CHILE,
BULGARIA, IRA@, ARGENTINA, AUSTRALIA AND POLAND. . .

THE REPORT (DOC.A/5509) DEALSPRIMARILY WITH THE DRAFTING OF THE
LAU OF TREATIES, OF WHICK THE FIRST 29 DRAFT ARTICLES WERE ADOPTED

LAST YEAR BY THE ILC. AT ITS MOST RECENT SESSION, HELD AT GENEVA,
FROM MAY TO JULY 1965, THE COMMISSION APPROVED A FURTHER @5 DRAFT

ARTICLES. THESE COVER THE INVALIDITY AND TERMINATION OF TREATIES.

THE COMMITTEE HAS BEFORE IT A SEVEN-POWER DRAFT RESOLUTION
(OC.A/C.6/L 4529 AND CORR.«1), WHICH WOULD, IN PART, RECOMMEND THAT

THBUINCSCOORK ON THE LAW OF TREATIES. |

E.KIM DADZIE (GHANA), WHO HAD BEEN UNABLE TO TTEND PREVIOUS MEETINGS

OF THE COMMITTEE DURING THIS SESSION, TODAY TOOK HIS SEAT AS VICE-CHAIRMAN
OF THE COMMITTEE.

SANTIAGO BENADAVA (CHILE) SAID HIS DELEGATION ATTACHED THE
"GREATEST IMPORTANCE” TO THE WORK OF THE ILC ON THE LAW OF TREATIES.

_ HE OBSERVED THAT SOME SECTIONS OF THE DRAFT ARTICLES WERE NOT YET AN
INTEGRAL PART OF INTERNATIONAL LAW, AND SUGGESTED THAT ARTICLES OF A

- PROCEDURAL NATURE BE DRAFTED WITH THE "GREATEST PRECISION".
THE REPRESENTATIVE OF CHILE WENT ON TO SAY THAT THERE WERE “GRAVE

DEFICIENCIES” IN THE SPANISH TEXT OF THE ILC REPORT, AND HE AGREED WITH

THE CONNISSION THAT DELAYS IN THE DISTRIBUTION OF DOCUNENTS SHOULD
BE CORRECTED.

HIS DELEGATION, HE SAID, WOULD SUPPORT THE DRAFT RESOLUTION.
ANGUEL ANGUELOV (BULGARIA) STATED THAT WITH THE EMERGENCE OF STATES

FROW THE "COLONIAL YOKE”, THE LAW OF TREATIES HAD TO CORRESPOND TO

THEI DIVERSE NEEDS AND TO THE REQUIREMENTS OF PEACEFUL
COPEXL SD BY CLM HISEVIES WORE ON T
"MOST INPORTANT®.

MORE
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DISCUSSING THE TEXTS.OF THE ARTICLES THEMSELVES, OR. ANGUELOV

OBSERVED THAT THE PRINCIPLE OF JUS COGENS «- THE INVALIDITY OF TREATIES ©

CONFLICTING WITH “PEREMPTORY NORMS” OF INTERNATIONAL LAY CARTICLE 37) --

INTRODUCED A NEW MOTIVE FOR TERMINATING A TREATY. AGREEING WITH THIS
PRINCIPLE, HE ADDED THAT IT WAS CONTRARY TO OLD DOCTRINE.

ARTICLESS, WHICH WOULD VOID. A TREATY PROCURED BY THE THREAT OR

USE OF FORCE, HAD ALSO ABANDONED TRADITIONAL THEORY, HE SAID. ©

FURTHER EFFORTS WERE REQUIRED, HE DECLARED, TO EXTEND THESE TO THE
NEED TO PROHIBIT AND CONDEMN "INEQUITABLE” TREATIES, WHICH
CONFLICT WITH THE REQUIREMENTS OF EQUAL SOVEREIGNTY OF STATES..

HIS DELEGATION, HE CONCLUDED, WOULD SUPPORT THE DRAFT RESOLUTION
AND WOULD VOTE IN FAVOUR OF IT. .

M.Ke YASEEN (IRAQ), SPEAKING OF THE Lav OF TREATIES, SAID THE
CODIFICATION OF THESE LAYS CONTINUED TO ENRICH INTERNATIONAL ORDER,
HIS DELEGATION, HE SAID, HAD BEEN “VERY HAPPY” WITH THE TEXTS AS A
UHOLE. HOWEVER, HE WENT ON, ARTICLE 36, DEALING WITH COERCION, WAS
NOT ADEQUATE.

iF IT WERE INTERPRETED, HE OBSERVED, THAT ONLY THE THREAT OR USE
OF “PHYSICAL” FORCE INVALIDATED TREATIES, THEN INTERNATIONAL AGREENENTS
IMPOSED ON STATES BY ECONOMIC AND POLITICAL PRESSURE WOULD REMAIN IN
‘EFFECT. IN HIS VIEW, COERCION, WHETHER BY THE USE OF FORCE OR BY
ECONOMIC MEANS, SHOULD VOID A TREATY,

THE LATTER TYPE OF TREATY, HE ADDED, WAS MORE TO BE FEARED THESE
DAYS THAN THE FORHER. THE REPRESENTATIVE OF IRAG HOPED THAT THE
ite WOULD RECONSIDER ARTICLE 36 IN THIS LIGHT.

ON THE PRINCIPLE OF JUS COGENS, HRe YASSEN SAID ‘THAT ARTICLE 37.
HAD STRESSED AN “OBVIOUS TRUTH". IT GAVE RISE TO A COHPLEX PROBLEM,
HOVEVER, IT WAS DIFFICULT TO RECONCILE THIS PRINCIPLE TO CURRENT

PRACTICE, HE OBSERVED, |
fRe YASSEN THEN TERNED THE DOCTRINE OF REBUS SIC STANTIBUS ~

WHICH RECOGNIZES THE EFFECT ON TREATIES OF A*FUNDAMENTAL CHANGE OF
CIRCUMSTANCES” CARTICLE 44) -- THE ENFANT TERRIBLE OF INTER-
NATIONAL LAY. IF ACCEPTED, HE SAID, IT WOULD HELP AVOID EXTRAJURIDICAL

SOLUTIONS TO TREATY DISPUTES. HOWEVER, IT HAD TO BE PRECISELY

DEFINED FOR IT MIGHT GIVE RISE TO INTERNATIONAL CONTROVERSY,
CONCLUDING, THE REPRESENTATIVE OF IRAQ INDICATED HIS DELEGATIONS

ee TO SUPPORT THE DRAFT RESOLUTION,
5 HOR - . 000117
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HE ASKED THE COMMITTEE TO APPROVE THE WORK PROGRAMME OF THE ILC
FOR 1964, AND HE SAID THAT AUSTRALIA WOULD SUPPORT THE DRAFT RESOLUTION.

-E.WYZNER (POLAND), DISCUSSION ARTICLE 56, SAID THAT HE AGREED
WITH THE REPRESENTATIVE OF IRAG THAT IT SHOULD HAVE WIDER APPLICATION.
HOVEVER, HE SAID, THE VOIDING OF TREATIES CONCLUDED BY FORCE MARKED
AN IMPORTANT STEP FORWARD, AS COMPARED TO PAST PRACTICES, AFTICLE
36 MEANT, IN HIS VIEW, THAT STATES COULD BE DEFENDED ON THE BASIS
OF OBJECTIOE NORMS OF INTERNATIONAL LAY.

TURNING TO ARTICLE 37, THE REPRESENTATIVE OF POLAND SAID THAT THE
CONCEPT OF JUS COGENS WAS NOT RELATIVELY NEW, ALTHOUGH THE OPPOSTE
HAD BEEN SUGGESTED IN THE COMMITTEE,

-HE THEN SAID THAT PARAGRAPH 2 OF ARTICLE 40 RAISED SERIOUS
' DOUBTS AS TO THE ADVISABILITY OF ITS INCLUSION IN THE LaW OF TREATIES.
THIS PARAGRAPH PROVIDES FOR THE TERMINATION OF NULTLATERAL TREATIES
BY THE AGREEMENT OF ALL THE PARTIES AND THE CONSENT OF TWO-THIRDS OF
THE SIGNATORIES, UNLESS OTHERVISE PRESCRIBED IN THE TREATY OR AFTER
THE EXPIRY OF A NUMBER OF YEARS STILL UNDETERMINED. .

MR. WYZNER SAID THAT PARAGRAPH 2 COULD DE FACTO CREATE A SITUATION
WHERE STATES NOT PARTIES TO A TREATY WOULD BE IN A PRIVILEGED POSITION
OVER STATES BOUND BY THE AGREEMENT.

ON ARTICLE 50, CONCERNING WITHDRAWAL FROM A TREATY, Re WYZNER
SAID THAT WITHDRAWAL «- PARTICULARLY FROM A BILATERAL TREATY -~ COULD

- BE USED AS A MEANS OF ECONOMIC PRESSURE BY ONE PARTY OVER ANOTHER.
eal omeemeee? HE SUGGESTED, SHOULD BE LIMITED AND LINKED WITH THE ASPECT
OF CONSENT.

POLAND, HE DECLARED, WOULD SUPPORT THE DRAFT RESOLUTION.
THE CHAIRMAN, JOSE MARIA RUDA CARGENTINA), NOTED THAT 22 SPEAKERS

ON THIS ITEM STILL REMAINED TO BE HEARD. IN ADDITION, HE SAID, FIVE
SPEAKERS HAD ASKED TG BE INCLUDED AFTER THE LIST HAD BEEN CLOSED.
THE COMMITTEE DECIDED TO INCLUDE THE ADDITIONAL FIVE.

THE MEETING ADJOURNED AT 12:20 Pol, UNTIL 10350 Aaltes TOMORROW,
' 1 OCTOBER. — SO
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. TURNING TO THE SECTION OF THE REPORT DEALING WITH THE RESPONSIBILITY
OF STATES, MRs IANESCU STATED THAT SUCH RESPONSIBILITY WENT BEYOND

| THE TREATMENT OF FOREIGNERS, TO REDRESS DAHAGES CAUSED BY A STATE,
HE SAID, "CERTAIN SANCTIONS ARE JUSTIFIABLE”. THIS INCLUDED NOT ONLY
PENAL SANCTIONS, HE CONTINUEDs COLLECTIVE SANCTIONS TO REPRESS ACTS
OF AGGRESSION MIGHT BE NECESSARY, AS PROVIDED FOR IN ARTICLES 39
TO 44 IN THE CHARTER OF THE UNITED NATIONS. HE CALLED ON THE ILC
TO "ARRIVE AT GENERAL PRINCIPLES ON STATE RESPONSIBILITY”.

THE REPRESENTATIVE OF ROMANIA ALSO DISCUSSED THE PART OF THE REPORT
DEALING WITH SUCCESSION OF STATES. AND GOVERNMENTS. IN THIS CONNEXION,
HE SAID, TREATIES PREVIOUSLY CONCLUDED BY “COLONIAL STATES” COULD
NOT PREJUDICE THE INDEPENDENCE OF A NEWLY EMERGING STATE, WHICH
SHOULD BE BOUND ONLY BY “THOSE TREATIES IT IS WILLING TO ACCEPT”.

THE CHAIRHAN, JOSE MARIA RUDA (ARGENTINA), ADJOURNED THE HEETING \
AT 12:05 P.il, UNTIL TOMORROW, FRIDAY, 4 OCTOBER, AT 10350 A.M.

JAGJB 325P °8 OCT 635
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PRESS RELEASE GA/L/1008
EIGHTEENTH GENERAL ASSEHBLY - SIXTH | COHNITTEE, 787TH MEETING CAND

UNITED NATIONS, N.Y.

_ DEBATE ON INTERNATIONAL LAW COMHISSION REPORT

CONTINUES IN SIXTH COMMITTEE

THE REPRESENTATIVES OF FRANCE, USSR, CZECHOSLOVAKIA AND IRAN

THIS MORNING MADE STATEMENTS BEFORE THE SIXTH (LEGAL) COMMITTEE,

WHICH IN CONSIDERING THE REPORT OF THE INTERNATIONAL LAW COMMISSION
CILC) ON THE WORK OF ITS FIFTEENTH SESSION, |

| THE REPORT (DOC. A/5509) DEALS PRIMARILY WITH THE DRAFTING OF THE

‘LAU OF TREATIES, OF UHICK THE FIRST 29 DRAFT ARTICLES WERE ADOPTED

LAST YEAR BY THE ILC. AT ITS HOST RECENT SESSION, HELD AT GENEVA,

HAY TO JULY 1963, THE COMMISSION APPROVED A FURTHER 25 DRAFT ARTICLES.

THESE COVER THE INVALIDITY AND TERMINATION OF TREATIES... A SEVEN-POWER

DRAFT RESOLUTION (DOC. A/C.6/L.529 AND CORR.1), WHICH WOULD; IN PART,

RECOMMEND THAT THE ILC CONTINUE ITS WORK ON THE LAW OF TREATIES, WaS

SUBMITTED 7 OCTOBER TO THE COMMITTEE.

PHILIPPE MONOD (FRANCE) STATED THAT HE WAS NOT, AT THIS TIME,
PREPARED TO COMMENT IN DETAIL ON THE LAY OF TREATIES. HOWEVER, HE
SAID KE COUND A> "CARTESIAN LIGHT” IN THE WAY THE ARTICLES HAD BEEN
DRAFTED.

COMMENTING ON THE: PHRASEOLOGY OF ARTICLE 33, HE SAID THE ILC HAD
- RIGHTLY POINTED OUT THE DIFFICULTIES IN RECONCILING THE ENGLISH WORD
"FRAUD" AND THE FRENCH WORD “DOL”. THIS WAS, HE ADDED, OT A HATTER
OF LANGUAGE BUT ONE OF CONCEPT.

_ HE SAID HE WAS “THANKFUL” THAT WHILE THE ILC HAD NOT BEEN IN
FULL AGREEMENT, THE DRAFT ARTICLES WERE NOT THE “FRUITS OF COMPOMISE",

THE REPRESENTATIVE GF FRANCE YENT ON TO SAY THAT THE CODIFICATION

OF. INTERNATIONAL LAY HAD CERTAIN LIMITATIONS. TINE AND EXPERIENCE

AND THE HISTORY OF INTERPRETATIONS WERE NEEDED. HE SPOKE SIMILARLY
OF THE. PRINCIPLE OF JUS COGENS -- THE INVALIDITY OF TREATIES CONFLICTING

WITH "PEREMPTORY NORMS" OF INTERNATIONAL LAY “ARTICLE 37) <= SAYING
THAT JURISPRUDENCE AND PRACTICE HAD TO COMPLETE THE CODIFICATION.

TURNING TO ARTICLE 44, HE TATED THAT THE DOCTRINE OF REBUS SIC

STANTIBUS, RECOGNIZING THE EFFECT ON TREATIES OF A “FUNDAHENTAL CHANGE

OF CIRCUMSTANCES", WHICK FORMERLY HAD AN “UNSAVOURY REPUTATION”,
NOW APPEARED FOR THe FIRST TIME WITH “DIGNITY” IN A-DRAFT TEXT
THAT MAY ONE DAY BE BROUGHT INNTO LAU -- YHETHER ONE AGREED WITH THIS
PRINCIPLE OR NOT, HE ADDED.

HORE
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FOR RAISING THE ISSUE. THE REPRESENTATIVE OF FRANCE SUGGESTED THAT THE
DRAFT, IN ITS FINAL FORM, COULD BE IMPROVED IF IT WERE PRUNED AND
SIMPLIFIED. HE SAID HIS DELEGATION WOULD SUPPORT THE DRAFT RESOLUTION.

PLATON D, MOROZOV CUSSR) SAID THAT HIS DELEGATION HAD EXPRESSED
THE DESIRE THAT THE PROGRESSIVE TENDENCY REFLECTED IN THE WORK OF THE
ILC SHOULD BE STRENGTHENED. THE SOVIET UNIONS POLICY REGARDING
INTERNATIONAL LAW WAS BADED ON THE PRINCIPLE OF "STRICT RESPECT” FOR
TREATIES, HE SAID. WITHOUT INTERNATIONAL LAW THERE. COULD BE NO CON-
FIDENCE AMONG STATES, HE ADDED, AND WITHOUT CONFIDENCE THERE COULD
NOT BE PEACEFUL COEXISTENCE,

ON AETICLE 36, WHICH WOULD VOID A TREATY PROCURED BY THE THREAT
OR USE OF FORCE, THE REPRESENTATIVE OF THE USSR SAID THAT "17855
RIGHTLY", SUCH A TREATY HAD NO JURIDICAL VALUE, THE STRENGTHENING
OF PEACE AND SECURITY, HE WENT ON, AND THE PROMOTION OF CO-OPERATION
AMONG STATES REQUIRED "THE OBSERVANCE OF ARTICLE 36,

HIS DELEGATION, HE SAID, ALSO WANTED TO STRESS THE IMPORTANCE OF
ARTICLE 57 AND THE PRINCIPLE OF JUS COGENS.

AS A RESULT OF THE DOING AVAY WITH "COLONIALISM", HE CONTINUED,
MANY NEW STATES HAD EMERGED WITH TREATIES IMPOSED UPON THEN BY THE
THREAT OF FORCE, THESE EXISTED AS INEQUITABLE ECONOMIC AND MILITARY
AGREENENTS. UNFORTUNATELY, HE SAID, THERE WERE TODAY TREATIES THAT
GUARANTEED THE CONTINUANCE OF “FOREIGN MONOPOLIES”, THIS UNDERMINED
THE EQUALITY OF STATES AND IMPEDED THE ATTAINHWENT OF PEACE. THE
REFUSAL TO PARTICIPATE IN SUCH TREATIES WOULD FURTHER THE INDEPENDENCE
OF STATES, HE DECLARED.

ON THE QUESTION OF RESPONSIBILITY OF STATES, COVERED IN THE ILC .
REPORT, MR. MOROZOV SAID THAT SERIOUS VIOLATIONS HAD OCCURRED IN THIS
AREA, SUCH AS THE LOSS BY STATES OF THE RIGHT TO CONTROL THEIR OWN
RES RES. A BROADER APPROACH BY THE ILC TO THIS QUESTION WAS NEEDED,

SAID.

ON THE SUCCESSION OF STATES AND GOVERNMENTS, IT WAS HIS VIEW THAT

THE YOUNG STATES OF AFRICA AND ASIA WERE "VERY CONSCIOUS" OF THE KINDS
OF LAWS THAT HAD BEEN "IMPOSED UPON THEM" BY THE FORMER “COLONIAL”
POWERS, THESE STATES WANTED TO DEVELOP THEIR COUNTRY INDEPENDENTLY,
AND THE SOVIET UNION, ACCORDINGLY, ATTACHED "GREAT IMPORTANCE” TO
THIS QUESTION.

THE SOVIET UNION, HE CONCLUDED, SUPPORTED THE DRAFT RESOLUTION
AND WOULD VOTE IN FAVOUR OF IT,

MORE 000121
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Ve. PECHOTA (CZECHOG.OVAKIA) SAID THE vORK F THE ILC ON THE

CODIICATION OF INTERNATIONI LAW HAD NEVER BEEN MORE URGENT. THE ~
DRAFT ARTICLES, AS A WHOLE, HE SAID, WERE ACCEPTABLE TO HIS DELEGATION .

COMMENTING ON ARTICLE 31 <~ PROVISIONS OF INTERNAL LAY REGARDING —_
COMPETENCE OF A STATE TO ENTER INTO TREATIES ~- HE SAID HE SHARED THE -
VIEW THAT THE TEXT OF THE ARTICLE HAD BEEN A BALANCED COMPROMISE BETWEEN
TYO SCHOOLS OF THOUGHT.

HE “NOTED WITH APPRECIATION” THAT IN ARTICLES 56 “AND $7 ON THE
INVALIDITY QF TREATIES PROCURED BY FORCE AND THE EXISTENCE OF
PEREMPTORY NORMS, THE ILC HAD “STOOD ON THE SIDE OF JUSTICE”.

THE HENORIES OF THE "IGNOHINIOUS” MUNICH PACT STILL REMAINED IN
THE HINDS GF THE PEOPLE OF CZECHOSLOVAKIA, HE SAID. THE MUNICH AGREEMENT
WAS A SYMBOL TO CZECHS OF ARBITRARINESS AND LAWLESSNESS, HE DECLARED.

MR. PECHOTA SAID THAT THE ACCEPTANCE OF THE PRINCIPLE OF JUS COGENS

WAS A ZREMARKABLE STEP" IN THE PROGRESSIVE DEVELOPHENT OF INTERNATIONAL
LAW. ARTICLES 36 AND. 37 EXTENDED ALSO TO "UNEQUAL" TREATIES, IN HIS
OPINION. THESE, HE SAID, WERE TREATIES WHOSE EXISTENCE WERE INTOLERABLE
FROM THE POINT OF VIEW OF SELF*DETERMINATION OF STATES, THEY CONSTITUTED
‘A THREAT TO PEACE AND SECURITY,

INTERNATIONAL LAW, HE WENT ON, SHOULD OFFER GUARANTEES AGAINST
“UNEQUAL” TREATIES.

HE TERNED THE PRINCIPLE OF REBUS SIC STANTIBUS A “SOUND” ONE AND
A “SAFETY VALVE" FOR TREATY LAWS,

THE REPRESENTATIVE OF CZECHOSLOVAKIA SAID HIS DELEGATION WOULD
SUPPORT THE DRAFT RESOLUTION.

MOHAMMAD ALI HEDAYATI (IRAN), SPEAKING ON THE QUESTION OF STATE
RESPONSIBILITY, SAID IT APPEARED THAT: THE SUB-COMMITIEE REPORTING

ON THIS MATTER HAD COVERED ONLY DAMAGES CAUSED TO ALIENS AND RESPON-
SIBILITIES CONCERNING THE NATIONALIZATION OF PROPERTY. ANOTHER
IMPORTANT MATTER, HE SAID, WAS THE QUESTION OF WHO WOULD PAY INDEMNITIES
FOR DAMAGE ON FOREIGN TERRITORIES BY NUCLEAR EXPERIMENTS.

CONTINUING, HE ASKED WHY THE SUB-COMMITTEE HAD NOT DEALT WITH THE ©

RESPONSIBILITY OF STATES WITH REGARD TO SUCH INTERNATIONAL CRIMES AS

A WAR OF AGGRESSION... THE PROBLEMS OF INTERNATIONAL CRIMES AGAINST
PEACE AND AGAINST HUMANITY SHOULD BE STUDIED, He SAID. |

MORE
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OFFERING HIS OBSERVATIONS OF THE DRAFT ARTICLES OF THE LAV OF

TREATIES, THE REPRESENTATIVE OF IRAN SAID THAT THE TERM "MANIFEST"
IN ARTICLE 31 NEEDED CLARIFICATION. LEGISLATIVE TERNS HaD TO BE
CONCRETE, HE STATED.

ON ARTICLE 44, HE SAID THAT THE TEXT SHOULD NOTE THAT THE BREAKING
OF DIPLOMATIC RELATIONS DID NOT AFFECT TREATY OBLIGATIONS. — .

_ THE CHAIRMAN, JOSE MARIA RUDA CARGENTINA), ADJOURNED THE MEETING
AT 12820 Pee, AFTER NOTING THAT THERE VERE 27 SPEAKERS ON HIS LIST
FOR THE REMAINDER OF THE WEEK. HE AGAIN INDICATED HIS DESIRE TO MOVE
ON, IF POSSIBLE, TO THE NEXT ITEM ON THE COMMITTEES AGENDA ON MONDAY.
THE COMMITTEE HILL RECONVENE TOHORROW, 16 OCTOBER, AT 10350 Acie

JA&IB 490P 9 OCT SS 000123.
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UNITED NATIONS, NeeS.

_ SIXTH COMMITTEE DEBATE ON ILC REPORT CONTINUES
STATEMENTS BY THE REPRESENTATIVES OF INDIA, COLOMBIA, CYPRUS

AND ROMANIA WERE HEARD THIS MORNING AS THE SIATH (LEGAL) COWNITTEE
CONTINUED ITS CONSIDERATION OF THE REPORT OF THE INTERNATIONAL LAW

COMMISSION (IOC) ON THE WORK OF ITS FIFTEENTH SESSION.

THE REPORT (DOC. A/5509) DEALS PRIHARILY WITH THE DRAFTING OF THE
LAW OF TREATIES. THE ILC LAST YEAR PROVISIONALLY ADOPTED THE FIRST

29 ARTICLES OF THE LAW OF TREATIES. AT ITS MOST RECENT SESSION, HELD
AT GENEVA, MAY TO JULY 1965, IT APPROVED PROVISIONALLY A FURTHER 25

ARTICLES, THESE COVER THE INVALIDITY AND TERMINATION OF TREATIES.

SHANKARRAO SHANTARAM HORE CINDIA) STATED THAT THE EMERGENCE OF NEW

STATES ON THE INTERNATIONAL SCENE AND THE “RAPID DISINTEGRATION OF

COLONILAISN” MADE IT NECESSARY THAT THE LAW OF TREATIES BE FRAMED WITH
"SPEED AND DISPATCH". THE ILC HAD REALIZED THIS URGENCY, HE SAID.
“SPEED, HOWEVER, DOES NOT MEAN HASTE". ‘

COMMENTING ON THE TESTS OF INDIVIDUAL DRAFT ARTICLES IN THE REPORT,
HE SAID THAT IN ARTICLE 39 -- ON TREATIES CONTAINING NO PROVISION

REGARDING THEIR TERMINATION “- IT MAY BE DIFFICULT TO DETERMINE WHICH

TREATIES ARE BINDING.
ARTICLE 40, HE WENT ON TO SAY, GRANTED | "UNNECESSARY PRIVILEGES” TO

A STATE WHICH ‘DREW UP A TREATY BUT DID NOT SIGN IT. THIS

ARTICLE CONCERNS THE TERMINATION OR SUSPENSION OF TREATIES BY

AGREEMENT. PARAGRAPH 2 STATES, IN PART: “THE TERHINATION OF A HUL-

TILATERAL TREATY «+. SHALL REQUIRE, IN ADDITION TO THE AGREEMENT OF

ALL THE PARTIES, THE CONSENT OF NOT LESS THAN TWO-THIRDS OF ALL THE

- STATES WHICH DREW UP THE TREAT ...”
DIEGO URIBE: (COLOMBIA ASSERTED THAT "IMPORTANT PROGRESS” HAD BEEN

MADE BY THE ILC IN DRAFTING THE PART OF THE LAW OF TREATIES WHICK
. WOULD INVALIDATE TREATIES CONCLUDED BY THREAT OR USE OF FORCE..

UNDER ARTICLE 33, ON “FRAUD”, MR. URIBE BELIEVED IT vOULD BE
ADVISABLE TO DEFINE THE WORD “FRAUD” WITHIN THE TEXT OF THE ARTICLE

~]

ITSELF, SO AS TO AVOID FUTURE DIFFERENT INTERPRETATIONS «
HORE

,.pit
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ON ARTICLE 39, THE REPRESENTATIVE OF COLOMBIA SAID THAT TERMINATION

WAS VALID ONLY IN ITS EXPLICIT FORM. WITHOUT SUCH A CLAUSE, HE SAID,
“INDEFINITE DURATION” WAS TO BE PRESUMED.

THE DOCTRINE OF REBUS SIC STANTIBUS, WHICH RECOGNIZES THE EFFECT
ON TREATIES OF A “FUNDAMENTAL CHANGE OF CIRCUMSTANCES” CARTICLE 44),

{WAS NOT ACCEPTED IN INTERNATIONAL LAU, HE SAID. TO INTRODUCE THIS
PRINCIPLE WAS TO INTRODUCE INSTABILITY.

Aeds JACOVIDES (CYPRUS) SAID HIS DELEGATION AGREED WITH ARTICLE
3i. THIS YOULD NOT INVALIDATE A TREATY ENTERED INTO BY A STATE,
ALTHOUGH IT HAD NOT CONPLIED WITH ITS. OuN INTERNAL LAW, UNLESS THE
VIOLATION WAS "MANIFEST".

MR. JACOVIDES SAID IT WOULD, IN FACT, ° NoT BE DESIRABLE TO ADMIT |
ANY EXCEPTION, FROM A LEGAL STANDPOINT, HE SAID, "MANIFEST" PRESENTED
DIFFICULTIES. ON WHAT JURIDICAL BASIS, HE ASKED, IS AN INTERNAL LAW
MANIFEST OR NON@MANIFEST? —

HE SAID HIS DELEGATION AGREED WITH ARTICLE 36 ON THE INVALIDITY
OF TREATIES CONCLUDED BY THE USE OF THREAT OF FORCE. ARTICLE 2,

- PARAGRAPH 4 OF THE CHARTER OF THE UNITED NATIONS "CLEARLY ESTABLISHES”
THIS PRINCIPLE. SIMILARLY, MR. JACOVIDES ADDED, HIS DELEGATION
"YARELY” WELCOMED THE WORDING OF ARTICLE 37 ~= THE INVALIDITY OF TREATIES

y CONFLICTING WITH "PEREMPTORY NORMS” OF INTERNATIONAL LAW CJUS COGENS).
a VIEWS AGAINST THE PRINCIPLE OF JUS COGENS, HE SAID, “MUST BE DISCARDED”.

CITING, AS AN EXAMPLE OF A VIOLATION OF “PEREMPTORY NGORHS" IN
MUNICIPAL LAW, THE INVALIDITY OF AGREEMENT TO CONHIT A CRIME, HE
SAID SUCH TREATIES MUST BE “TOTALLY INVALID". STATES WERE NOT -
"COMPETENT TO DEROGATE PEREMPTORY NORMS", HE DECLARED.

COMMENTING. ON ARTICLE 39, THE REPRESENTATIVE OF CYPRUS SAID
DENUNCIATION OR WITHDRAWAL VAS, CONTRARY TO SOME VIEWS, PERWISSIBLE
UNDER CERTAIN CIRCUMSTANCES, ‘IN TREATIES OF ALLIANCE, A RIGHT OF
WITHDRAWAL SHOULD BE IMPLIED.

ON THE DOCTRINE OF REBUS SIC STANTIBUS, MR, JACOVIDES SAID IT
PROVIDED AN “ESSENTIAL SAFETY VALVE" FOR THE LAW OF TREATIES.

TRAIAN IONASCU (ROMANIA) SAID ARTICLE 31 RAISED A "GREAT DIFFICULTY".
A STATE COULD NOT BE BOUND IN A TREATY BY SOMEONE NOT REPRESENTING

IT. HOWEVER, ANOTHER STATE DID NOT HAVE THE RIGHT TO VERIFY
REPRESENTATION, OBJECTIVE CRITERIA WERE NEEDED, HE SAID.

HIS DELEGATION AGREED WITH ARTICLES 36 AND 37, UHICH "WILL ENFORCE
RESPECT FOR INTERNAT IONAL LEGALITY".

NORE oe 000125
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UNITED WATIONS Nee ‘

SIX=PQUER RESOLUTION ON: Lay CoNATSSION REPORT
INTRODUCED IN SIXTH CONUITTES |

A DRAFT RESOLUTION COVERING TKE SIXTH (LEGAL). contittEcs FIRST
ITEG ON ITS AGENDA, REPORT OF THu JATERNATIONAL La COUMISSION (ILC)
ON THE WORK OF ITS FIFTEENTH SESSION, YAS INTRODUCED THIS HORNING
AT THE COMULITEES KELT ING. oo

STATEMENTS WERE MADE SY THE REPRESSUTATIVES OF GUATENALA, CEYLON
AUD INDONESIA, UVKO ARE GO-SPOLIISONS, UITH CANADA, COLOHDIA, CYPRUS
AND INDIA, OF THE RESOLUTION (OC. A/C.6/L.529).

THE ILC REPURT (DOG. A/9509) DEALS PRIWARILY WITH THE DRAFTING OF
THE Lav OF TREATIES. THE FIRST 29 ARTICLES WERE PROVISIONALLY ADOPTED

LAST YEAR BY THE COMMISSION. AT ITS MOST RECENT SESSION, HELD AT ~
GENEVA, MAY TO JULY 1963, IT APPROVED PROVISIONALLY A FURTHER 25
ARTICLES. THESE COVER THE INVALIDITY AWD TERMINATION OF TREATIES.

ROBERTO HERRERa (GUATEMALA) DISCUSSED THE DRAFT RESOLUTION, WHICH
WOULD, IN PART, RECOMMEND THAT THE ILC CONTINUE ITS WORK ON TKE Lau
OF TREATIES, THE RESPONSIBILITY OF STATES AND THE SUCCESSION OF
STATES AND GOVERNHENTS.

TURNING TO THE SUBSTANCE OF THE ILC REPORT ON THE INVALIDITY AND-
TERMINATION OF TREATIES, HE SAID GUATZUALA YELCONED THE PROVISIONS
li) THE DRAFT AGCEPTING THE PRINCIPLE OF JUS COGENS -~ THE INVALIDITY
OF TREATIES CONFLICTING YITH “PEREMPTORY NORUS” OF INTERNATIONAL LAY
CARTICLE 37). HIS DLLEGATION, HE SAID, APPROVED ALSO OF ARTICLE 36,
WHICH YOULD VOID a TREATY CONCLUDED BY THE THREAT OR USE OF FORCE.

Ese SeRe COOMZRASUANY. (CEYLON) SAID HE WAS SPEAKING IN HIS CAPACITY
Ad A CO-SPOWSOK OF THE DRAFT RESOLUTION. HE INFORHED TNE COULITTEE
THAT THE REPRESENTATIVE OF CANADA, ALSO A CO-SPONSOR, HAD “POINTED
OUT" To KI A “SLIGHT ERROR” IN THE DRAFT, WHICH REQUIRED THE INSERTION
OF THE- WORDS "AND ITS YORK ON" BETWEEN THE WORD “TREATIES" and "STATE"
IN THE THIRD. PREAHDULAR PARAGRAPH OF ThE RESOLUTION. - |
15S LeHe LAURENS (INDONESIA) SAID THE ILC WORK ON THE Lay OF TREATIES

UAS “A VALUAULE PIECE OF WORK." HER DELEGATION WELCOMED THE CONCLUSION
THAT TREATIES -

NORE ; ° oe Ce /
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ARE INVALID IF PROCURED SY THE THREAT OR USE OF FORCE CARTICLE 36).
THIS WAS A “FAR-REACHING STEP", SHE SAID, TOWARRD THE ELIMINATION OF .
“UNEQUAL” TREATIES, | | | :

HOVEVER, SHE CONTINUED, THE ILC SESHED NOT TO HAVE TOUCHED ON THE
SITUATION UHERE THE THREAT OR USE OF FORCE HAD BEEN ADE SY A THIRD
STATE, NOT A PARTY TO A TREATY AND "SEEGINGLY NOT DIRECTLY INVOLVED".
THIS UAS A SITUATION, THE REPRESENTATIVE OF INDONESIA DECLARED,
WHICH, “UNKAPPILY 1S NOT PURELY THEORETICAL". IT REQUIRED, IN HER.
OPINION, CAREFUL ATTENTION, SHE HOPED THAT ARTICLE 36 VOULD aLso
COVER THE THREAT TO "STRANGLE THE ECONOMY” OF A COUNTRY.

AS FOR ARTICLE 37 AND THE DOCTRINE OF JUS COGENS, SHE SAID HER
DELRGATION AGREED UITH THAT PRINGIPLE, AND EXPRESSED THE HOPE THAT IT
WOULD BE HORE UIDELY PRACTISED, ee :

OW THE QUESTION OF SUCCESSION OF STATES AND GOVERNGENTS, SHE HOPED
THAT THE ILC YOULD GIVE SPECIAL ATTENTION TO THE “PROCESS OF
DECOLONIZAT ION". | a |

THE CHAIRWAN, JOSE MARIA RUDA (ARGENTINA), ANNOUNCED THAT THE LIST
OF SPEAKERS ON THE ILC REPORT WOULD BE CLOSED AT 1200 Poll. TOMORROW,
3 OCTOBER, THE MEETING YAS ADJOUNNED AT 11515 Aeile UNTIL TONORROY
AT 10230 Aedes coe | )

JA 215P 7 OCT.'63
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HEETING CA
PRESS RELEASE GA/L/ 1006EIGHTEENTH GENERAL ASSENBLY - SIXTH SOuuITTEE, 185T:
UNITED NATIONS, N.Y.

SIX*POWER RESOLUTION ON LAW COMMISSION REPORT
INTRODUCED IN SIXTH COMMITTEE

A DRAFT RESOLUTION COVERING THE SIXTH CLEGAL) COMMITTEES FIRST ui
ITE ON ITS AGENDA, REPORT OF THE INTERNATIONAL LAW COMMISSION CILC}4!
ON THE WORK OF ITS FIFTEENTH SESSION, WAS INTRODUCED THIS NORNING
AT THE COMMITTEES MEETING.

STATEMENTS WERE MADE BY THE REPRESENTATIVES OF GUATEMALA, CEYLON
AND INDONESIA, WHO ARE CO-SPONSORS, WITH CANADA, COLOMBIA, CYPRUS
AND INDIA, OF THE RESOLUTION (DOC. A/C.6/L.529).

THE ILC REPORT (DOC. A/5509) DEALS PRIMARILY WITH THE DRAFTING OF

THE LAW OF TREATIES. THE FIRST 29 ARTICLES WERE PROVISIONALLY ADOPTED

LAST YEAR BY THE COMMISSION. AT ITS MOST RECENT SESSION, HELD AT
GENEVA, MAY TO JULY 1963, IT APPROVED PROVISIONALLY A FURTHER 25

ARTICLES, THESE COVER THE INVALIDITY AND TERMINATION OF TREATIES.
ROBERTO HERRERA (GUATEMALA) DISCUSSED THE DRAFT RESOLUTION, WHICH

WOULD, IN PART, RECOMMEND THAT THE ILC CONTINUE ITS WORK ON THE LAW
OF TREATIES, THE RESPONSIBILITY OF STATES AND THE SUCCESSION OF
STATES AND GOVERNMENT S. ‘

TURNING TO THE SUSSTANCE OF THE ILC REPORT ON THE INVALIDITY AND
TERMINATION OF TREATIES, HE SAID GUATEMALA WELCOMED THE PROVISIONS
IN THE DRAFT ACCEPTING THE PRINCIPLE OF JUS COGENS -- THE INVALIDITY
OF TREATIES CONFLICTING WITH “PEREMPTORY NORMS” OF INTERNATIONAL LAW
(ARTICLE 37). HIS DELEGATION, HE SAID, APPROVED ALSO OF ARTICLE 56,

WHICH WOULD VOID A TREATY CONCLUDED BY THE THREAT OR USE OF FORCE.
E.R.SeRe COOMERASUAMY (CEYLON) SAID KE WAS SPEAKING IN HIS CAPACITY

AS A CO-SPONSOR OF THE DRAFT RESOLUTION. HE INFORMED THE CONMITTEE

THAT THE RE PRESENT AT IVE OF CANADA, ALSO A CO-SPONSOR, HAD “POINTED
OUT" TO HIiti A “SLIGHT ERRORTM IN THE DRAFT, WHICH REQUIRED THE INSERTION
OF THE WORDS “AND ITS WORK ON" BETWEEN THe WORD “TREATIES” AND "STATE"
IN THE THIRD PREAHMBULAR PARAGRAPH OF THE RESOLUTION. _

HISS E,H. LAURENS CINDONESIA) SAID THE ILC WORK ON THE LAW OF TREATIES
WAS "A VALUABLE PIECE OF WORK.” HER DELEGATION WELCOMED THE CONCLUSION

THAT TREATIES

MORE
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ARE INVALID IF PROCURED BY THE THREAT OR USE OF FORCE CARTICLE 36).
THIS WAS A “FAR~REACHING STEP", SHE SAID, TOWARRD THE ELIMINATION OF
“UNEQUAL” TREATIES, | | |

HOWEVER, SHE CONTINUED, THE ILC SEEMED NOT TO HAVE TOUCHED ON THE
SITUATION WHERE THE THREAT OR USE OF FORCE HAD BEEN MADE BY & THIRD
STATE, NOT A PARTY TO A TREATY AND “SEEMINGLY NOT DIRECTLY INVOLVED".
THIS WAS A SITUATION, THE REPRESENTATIVE OF INDONESIA DECLARED,
WHICH, "UNHAPPILY IS NOT PURELY THEORETICAL", IT REQUIRED, IN HER
OPINION, CAREFUL ATTENTION. SHE HOPED THAT ARTICLE 36 yOULD ALSO
COVER THE THREAT TO "STRANGLE THE ECONOMY” OF A COUNTRY. .

AS FOR ARTICLE 37 AND THE DOCTRINE OF JUS COGENS, SHE SAID HER
DELEGATION AGREED WITH THAT PRINCIPLE, AND EXPRESSED THE HOPE THaT IT
WOULD BE HORE WIDELY PRACTISED. oS —

_ ON THE QUESTION OF SUCCESSION OF STATES AND GOVERNMENTS, SHE HOPED
THAT THE ILC WOULD GIVE SPECIAL ATTENTION TO THE “PROCESS OF
DECOLONIZATION®. . a a =

THE CHAIRMAN, JOSE MARIA RUDA CARGENTINA), ANNOUNCED THAT THE LIST
OF SPEAKERS ON THE ILC REPORT WOULD BE CLOSED AT 1:00 P.M, TOHORROV, _
8 OCTOBER. THE MEETING WAS ADJOURNED AT 11315 Ast. UNTIL TOMORROW

JA 215P © 7 OCT 63. |
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SIGHTEENTH GENERAL ASSEUBLY ~/SIXTH COMMITTEE, 782ND REETING (Cam)
UNITED NATIONS, N.Y. Guy Qo-<-2-2

LEGAL COHGITTEE CONTINUES DEBATE ON INTERNATIONAL
LAY COMHISSION REPORT | =

THE SIXTH (LEGAL) COMMITTEE THIS HORNING CONTINUED ITS CONSIDERATION
OF THE REPORT OF THE INTERNATIONAL LAY COHMISSION CILC) ON THE YORK OF

ITS FIFTEENTH SESSION,
STATENENTS ON THE REPORT WERE WADE BY THE REPRESENTATIVES OF EL

SALVADOR AND YUGOSLAVIA.

| THE REPORT (D0C.A/5509) DEALS PRIMARILY WITH THE DRAFTING OF THE LAY
OF TREATIES. THE ILC LAST YEAR PROVISIONALLY ADOPTED THE FIRST 29
ARTICLES OF THE LaU OF TREATIES. aT ITS HOST RECENT SESSION, HELD aT

GENEVA, 6 WAY TO 12 JULY 1965, IT APPROVED PROVISIONALLY A FURTHER 25
ARTICLES, THESE DEAL WITH THE INVALIDITY AND TERHINATION OF TREATIES,

-RICARDO GALLARDO. (EL SALVADOR}, DISCUSSING THE TEXTS OF INDIVIDUAL
ARTICLES, SAID THAT THE SPANISH TRANSLATION “SLIGHTLY DISTORTS” THE
REPORT FROH A JURIDICAL STANDPOINT. HE SUGGESTED CERTAIN WORDS IN THE
SPANISH TEXT BE REPLACED WITH OTHERS,

CONBENTING ON ARTICLE 31, WHICH VOULD NOT INVALIDATE A TREATY ENTERED
INTO BY A STATE, ALTHOUGH IT KAD NOT COMPLIED WITH ITS OWN INTERNAL
LAW, UNLESS THE VIOLATION YAS “HANIFEST", HR. GALLARDO SalD IT was
“WORTHY OF THE GREATEST PRAISE” AND THAT IT ADVANCED THE “WHOLE OF THE
SCIENCE OF INTERNATIONAL PUBLIC Lay".

ON THE QUESTION OF “FRAUD” CARTICLE33), THE REPRESENTATIVE OF EL
- SALVADOR SAID THAT FRAUD MAY BE COMMITTED BY A THIRD STATE, NOT A PARTY
TO A TREATY, AND THAT THIS EVENT WAS NOT COVERED BY THE DRAFT.
PERHAPS, HE SAID, SPECIFIC REFERENCE TO THIS YOULD BE ADVISABLE.

UNDER ARTICLE 47, WHICH BEGINS: “LOSS OF A RIGHT TO ALLEGE THE
NULLITY OF A TREATYoo 0” » HE ASSERTED THAT THE YORD "LOSS" HAD NO SPECIFIC
LEGAL HEANING,.

CONTINUING HIS COMMENTARY ON THIS ARTICLE, ‘HE SAID THAT ‘FOR THE
FIRST TINE “BAD FAITH” HAD BEEN ACCEPTED AS CAUSE FOR INVALIDATION.
THIS IMPLIED, HE SAID, THAT “IGNORANCE” WAS CONSIDERED "GOOD FAITH".

ARTICLE 52 «-- ON THE LEGAL CONSEQUENCES OF THE NULLITY OF A TREATY
«- REFERS TO ACTS PERFORNED IN "GOOD FAITH". OR. GALLARDO STATED THAT IT
WAS NOT UP TO A STATE TO PROVE "GOOD FAITH". IT. SHOULD BE THE BURDEN OF
THE OTHER PARTY» HE SAID, TO PROVE “BAD. FAITH".

NORE ; a . 000130
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BORISLAV BLAGQJEVIC (YUGOSLAVIA? SAID. THE WORK OF THE ILe, IN .

CODIFYING INTERNATIONAL LAW, HAD BECOQHE “MORE IMPORTANT” BECAUSE - "THE
IMPROVEWENT OF INTERNATIONAL RELATIONS SEEHS TO BE AN ESTABLISHED

; FACT". THIS COULD NOW BE EXPRESSED IN THE FIELD OF La, HE SAID.

INTERNAT FONAL CO-OPERATION AND INSURING THE “GUARANTEE OF PEACEFUL CO-
EXISTENCE” COULD BE REINFORCED.

TURNING TO THE ILC REPORT, HR. BLAGOJEVIC OBSERVED THAT IT Was

“THPORTANT THAT FUTURE TREATIES SHOULD BE DRAFTED TO RALLY THE SUPPORT
OF MOST STATES -- IF NOT ALL STATES". THE ILC HAD SHOUN THIS "KIND
OF THINKING", HE SAID,

ON THE Law OF TREATIES, THE REPRESENTATIVE OF YUGOSLAVIA SAID THE
PROBLEM OF COMPETENCE, UNDER ARTICLE 31, HAD TO BE SOLVED. THE PROBLEM
"HANGS LIKE A SWORD OF DAMOCLES OVER INTERNATIONAL LAU".

' A TREATY CAN BE VALID ONLY IF BOTH THE INTERNAL LAWS OF THE STATES

{ano INTERNATIONAL LAWS ARE OBSERVED, HE DECLARED. TREATIES CONCLUDED
"CONTRARY TO INTERNAL LAY WOULD NOT BE BINDING, IN HIS VIEW.

COMMENTING ON THE PRINCIPLE OF JUS COGENS (ARTICLE 37) «- THE INVALID~
ITY OF TREATIES CONFLICTING WITH “PEREMPTORY NORHS” OF INTERNATICNAL LAY
-- HR. BLAGOJEVIC ASSERTED THAT SPECIAL STRESS SHOULD BE LAID ON THIS
POINT, WHICH WAS “EMBODIED IN THE VERY EXISTENCE OF THE UNITED NATIONS”.

IT WAS IMPORTANT TO NOTE, TOO, HE SAID, THAT THE INVALIDITY OF ,
TREATIES CONCLUDED & THE THREAT OR USE OF FORCE WAS RECOGNIZED IN INTER-
NATIONAL LAU. °A STATE HAY NOT BE LED TO COHHIT AN ACT CONTRARY TO ITS
OWN INTERESTS”, HE CONTINUED.

ARTICLES 39 TO 44, HE WENT ON TO SAY, PLACED TREATIES UVITHIN THE

"FRAHEYORK OF TIME AND SPACE AND HISTORICAL CHANGE”. THIS CONCEPT
WAS WORTHY OF THE COMMITTEES SUPPORT. THE ILC KAD DONE A “GREAT AND
IMPORTANT TASK", HE CONCLUDED,

THE CHAIRMAN, JOSE ARIA RUDA CAaRGENTINAD, BEFORE ADJOURNING THE
MEETING, SAID HE RAD RECEIVED NEWS OF THE DEATH OF He FORMER HEBER OF
THE SIXTH COMMITTEE, JACQUES PATEY OF FRANCE, AND HE PAID HIS RESPECTS
ON BEHALF OF THE CONITTEE.

THE COMMITTEE ADJOURNED AT {1240a%. IT VILL RECONVENE TONORROY, 3

OCTOBER, AT 10:30am VITH COLOMBIA AND INDIA LISTED TO ‘SPEAK ©
HS251P 20CT © . . 4 000131
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TO EXTERNAL, 1343. OPIMMED

REF OURTEL 1342 OCTS |

18TH UNGA:SIXTH CTTEE=ILC REPORT-PROPOSED STATENENT

WE PROPOSE TO MAKE STATEMENT ALONG FOLLOWING LINES MON OCT7-

UNLESS YOU HAVE OBJECTIONS. |

2eWE HAVE NO RPT NO CONNENTS AT THIS POINT ON SUBSTANCE OF DRAFT

LAW OF TREATIES. WRITTEN COMMENTS WILL BE MADE IN DUE COURSE

BY CGN GOVT.TRIBUTE TO WORK DONE BY ILC AND TO ITS PROGRESSIVE

APPROACH. WHILE NOT RPT NOT LOSING. SIGHT OF LEGAL CHARACTER OF ITS

TASK»REF WAS MADE BY OTHER SPEAKERS TO EVENTUAL CONVENING OF

CONFERENCE ON SUBJECT.WHILE,IN OUR VIEW,BETTER APPRECIATION OF

THIS WILL BE POSSIBLE WHEN THIRD PART OF DRAFT CODE COMPLETED,

WE BELIEVE IN INPORTANCE OF ALLOWING SUFFICIENT TIME FOR FULL-

EST DISCUSSION OF DRAFT CODE AS WHOLE BY SIXTH CTTEE.

3.NON-RESORT TO FORCE AND ‘JUS COGENS IN GENERAL,AS RAISED BY

DRAFT ARTS 36,37 AND 45,BRING IN NOTION OF INTERNATIONAL PUBLIC

ORDER. THUS IN ITS CODIFICATION WORK UN IS COMING ACROSS AGAIN

IN VIVID FASHION TO FUNDAMENTAL POSTULATES AND PRINCIPLES CON-

TAINED IN CHARTER.BY DIFFERENT ROUTE SIXTH CTTEE HAS RETURNED

TO STUDY OF THESE,AFTER AN INTERVAL.RULE OF LAW IS SEEN AGAIN

NO RPT NO LONGER AS IDEAL BUT AS NECESSITY.NEW LOOK IS THUS

TO BE TAKEN AT CONTENTS OF JUS COGENS UNDER THE CHARTER,AT SUCH

| LIMITATIONS OF SOVEREIGNTY AS IT MIGHT IMPLY AND AT PROCEDURES —

TO PERMIT ITS CONCRETE APPLICATION.REFER TO CONCEPT OF INTER=

DEPENDENCE AS EXPRESSED LATELY IN ADDISABABA CHARTER.

A.APPROVE ILC DECISION IN STUDY OF SUCCESSION OF STATES,TO

PUT ACCENT ON. ITS RELATIONSHIP TO Law OF TREATIES.NOTE PROGRESS ON

OTHER ITEMS AND STRESS RESPECT FOR WIDE DISCRETION TI ILC IN GOING

ABOUT ITS WORKsRE PLAN OF WORK SUBMITTED BY RAPPORTEUR ON INTER-

ween t
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PAGE TwO 1343 |

GOVERNMENTAL ORGANIZATIONS: NOTE ORIGINAL LEGAL PERSONALITY OF

THESE AS EVOLVED IN FIELDS OF INTERNATIONAL COOPERATION AND

PEACEKEEPING OPERATIONS AND DEFINED BY ICJ. |

5o1LC HAS FOUND IT NECESSARY,IN ORDER NOT RPT NOT TO DELAY FURTHER

LaW OF TREATIES WHILE MTG OTHER CURRENT COMMITMENTS,TO HOLD

WINTER MTG WHILE IT WILL BE, UP TO FIFTH CITEE TO DECIDE ON

MAKING FUNDS AVA&ILABLE,WE CONSIDER THAT, IN CIRCUNSTANCES, ILC

HAD NO RPT NO ALTERNATIVE AS LONGER SUMMER SESSION WOULD NOT RPT

NOT BE PRACTICABLE SOLUTION.

§.COOPERATION WITH OTHER BODIES,.ILC REPORT FAILS TO STATE CLEARLY

WHAT IS PROBLEM.IF WE MAY UNDERSTAND THIS TO REFER TO CIRCULAT-

ION OF DOCUS BY ILC TO OTHER UN BODIES AND ORGANIZATIONS IN CON}

SULTATIVE STATUS,WITHIN MEANING OF ART 26 OF ILA STATUTE,WE CAN

ONLY NOTE THAT REQUIREMENTS OF EFFICIENCY. AND ECONOMY UNDER-

LINED IN VARIOUS GA RESLNS CALL INEVITABLY FOR KEEPING THIS WITHIN

MANAGEABLE PROPORTIONS.

7eWE RESERVE RIGHT TO MAKE SEPARATE STATEMENT ON CHAPTER III OF

REPORT, NAMELY QUESTION OF EXTENDED PARTICIPATION IN LEAGUE OF

“NATIONS CONVENTIONS,A SEPARATE AGENDA ITEM.

8.WE ARE COSPONSORINGCWITH UK AND OTHERS)CEYLON DRAFT RESLN

APPROVING. REPORT AND COMMENDING WORK OF ILC,°°°?
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EIGHTEENTH GENERAL ASSENBLY ~ SIXTH CONMITTEZ, 781ST WEETING (A
UNITED NATITNS, Ne Ye

SIXTH CONMITTEE CONTINUES | CONSIDERATION
OF ILC REPORT

THE REPRESENTATIVE OF THE NETHERLANDS was HEARD THIS HORNING AS
THE SIXTH (LEGAL) COMMITTEE CONTINUED ITS CONSIDERATION OF THE OF

_THE WORK OF THE INTERNATIONAL LAU COMMISSION AT ITS FIFTEENTH SESSI

_. THE REPORT OF THE ILC (DOC. A/5509) IS THE FIRST ITEM ON THE et.
CONNITTEES AGENDA FOR THE CURRENT GENERAL ASSERBLY SESSION. IT DEALS RINARE

. PRIMA

LAST YEAR, THE ILC PROVISIONALLY ADOPTED THE FIRST 21 ARTICLES OF
‘THE LAY OF TREATIES, AT ITS MOST RECENT SESSION, HELD AT GENEVA, :

6 HAY TO

THESE DEAL WITH INVALIDITY AND TEREINATION OF TREATIES.
AedePe TAMHES CNETHERLANDS) DISCUSSED SOME OF THESE ARTICLES.
UNDER ARTICLE 31, WHICH DEALS WITH THE INTERNAL LAWS OF STATES

REGARDING THEIR CIMPETENCE TO ENTER INTO TREATIES, KE SAID THE “CONFLICT | t

HE SAID THERE WERE DIVERGENCIES OF VIEWS BETWEEN THE REPORT OF THE
SPECIAL RAPPORTEUR (DOC.. A/CN. 4/156) AND THE TEXT OF ARTICLE 31.

HIS GOVERNMENT MADE THE “OFFICIAL OBSERVATION", THE REPRESENTATIVE OF
THE. NETHERLANDS WENT ON TO SAY, WHICH EMBRACES THE PRINCIPLES OF
JUS COGENS <= THE INVALIDITY OF TREATIES CONFLICTING WITH
“PEREMPTORY NORNS” OF TENERAL INTERNATIONAL LAW,

JUS COGENS, MAR. TANMES SAID, “DOES NOT BELONG TO CLASSICAL
_ INTERNATITNAL LAU". IT IS “ALREADY BINDING” ON THE 11] MEUSER STATES
OF THE UNITED NATIONS.

‘THE MUNICH AGREEMENT, WHICH, HE NOTED, WAS SIGNED 25 YEARS aGO .
TODAY, WAS A “RARE EXAMPLE" OF A TREATY LATER CONSIDERED AGAINST
INTERNATIONAL LAW, MR. TAMMES SAID. .

THIS AGREEMENT, SIGNED BY GERMANY, ITALY, UNITED KINGEOH aNbB FRANCE;
PROVIDED FOR THE TRANSFER OF THE SUDETEN GERMAN AREA OF CZECHOSLOVAKIA
TO GERGANY.|

' MORE. ,
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"WHILE HE DID NOT BELIEVE ARTICLE 37 TO BE REDUNCANT, MR.

TAMMES ASSERTED THAT THE PRINCIPLE OF JUS COGENS HAD ALREADY BEEN
REALIZED IN ARTICLE 103 OF THE CHARTER OF THE UNITED NATIONS.

THE ARTICLE STATES THAT THE OBLIGATIONS OF MEMBER STATES UNDER
THE CHARTER PREVAIL OVER ANY INTERNATIONAL AGREEMENT THAT MIGHT CONFLICT

WITH SUCH OBLIGATION.

YHE CHAIRMAN, JOSE MARIA RUDA CARGENTINA), SAID THAT THERE WERE NO

SPEAKERS SCHEDULED FO
EITHER TODAY OR TOMORROW. HE CANCELLED THE

MEETING SCHEDULED FOR TOMORROW. THE COMMITTEE WILL RECONVENE ON
WEDNESDAY, 2 OCTOBER.

JA 230P 30 SEPT 6&3
000135
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000137

we we Mag



’ Document disclosed under the Access to Information Act -
pre gaalidbebeG OpLth OPAe fe Gaion

)F EXTERNAL AFFAIRS

wee a Fore rer eee rer eee eesesereresesere Security .. REATRICTED........

rshot) KV... Date .. September. 274.1963.
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SUBJECT: .......4. Canada.!s. observations .on.the.I.L.C.!s-Draft. Articles... seeneeeene
on the Law of Treaties.

We

The deadline for observations from

states on the first series of the I.L.C.'s draft
articles on the law of treaties is now upon us

(October 1). We attach our comments on various

articles and should be grateful for a decision

as to which of them should be mentioned in our

observations. Alternatively, you may prefer: to

pursue some of them yourself when the Commission

gives further consideration to this first series.

We also attach a copy of the draft articles, and

your report on the 1962 Session of the Commission.

2 Our general conclusion is that there is
very little for us to comment about in the draft
articles. The task of codifying the law of treaties

is not one in which national interests play a major

role except insofar as the I.L.C. project is being

used by the Communist Bloc members to advance

national objectives. Canada's interest is that the

law of treaties should, as far as possible, be
certain as well as readily discernable. The I.L.C.'s
project has provided-on the one hand, an opportunity
to compile a most useful synthesis of existing law
and practice, and on the other an opportunity to

develop the law along progressive lines to reflect

the changed needs of post war diplomatic intercourse.

With the learned guidance of its special rapporteur,

and it seems inappropriate for states to enter into

A $
an La?
{i ; © ees Commission is: fulfilling these objectives,

* v

ep

CIRCULATION

doctrinal disputes with the Commission unless

national interests are involved. We are therefore
of the view that our observations might be kept to a

minimum.

Legal Division

Ext. 326A (6/56) a 7 G. ff CU. 5) | . . | 000138
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fhe form of the project - Code or Convention?

In the early stages of the Commission's study

of the law of treaties, the special rapporteur submitted

reports which envisaged that the Commission's work would

take the form of a Convention. When Sir Gerald Fitzmaurice

become rapporteur, he framed his drafts in the form of an

expository code. However, at the time the Commission

elected his successor Sir Humphrey Waldock in 1961, the

form was changed again, and the objective declared to be

the preparation of articles to serve as the basis for a

convention. The arguments in favour of a code as stated

by the Commission in 1959, were that it seemed inappropriate

that a code on the law of treaties should itself take the

form of a treaty, and secondly that mech of the law relating

to treaties was not eSpecially suitable for framing in conven-

tional form, being enunciations of principids and abstract

rules. The use of a code furthermore, would permit the

inclusion of declaratory and explanatory material. The

arguments in favour of a convention were that an expository

code however well formulated, could not in the nature of

things be so effective as a convention for consolidation the

' law, and secondly that the use of a convention would give

the new states the opportunity to participate directly in

the formulation of the law if they. so wished.

The present draft is in the form of a mlti-

lateral convention and it is for decision whether Canada

wishes to comment on the form in its observations on the

first series of draft articles. While Governments have

not been specifically asked for their observations on the

question of form, it would seem appropriate if we feel

strongly about it, to volunterr them at this stage so that

eee 2
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they might be taken into account in the course of the

Commission's final review of the draft articles. It is

unlikely that the issue has yet been settled and some states

took the opportunity of the 6th Committee debate on the

I.L.C. report in 1962 to express regret that the Commission

had reverted to the convention form. Also in 1962, the New

Zealand delegation was instructed to discuss with friendly

delegations:

(1) the New Zealand Department's suspicions

that the tendency of the Commission to embody

its work in conventions represented a concession

to those Afro-Asian states (Ghana) which were

reluctant to accept the principle that they were

bound by rules of international law established

before their inception; and

(2) its doubts upon the impact on international

law of a convention on the law of treaties which

was subject to many reservations and restrictions.

With regard to the first point, it is of course desirable to

resist any trend on the part the newer states to disassociate

themselves from the established rules of international law.

On the other hand, we doubt the wisdom of relying too heavily

on such a negative posture and feel that where feasible a

constructive effort should be made not only to codify existing

practice (which does not in any event usually have the stature

of rules of customary law) but also to formulate rules that

are generally acceptable to as many states as possible. With

regard to the second comment, we doubt whether this Convention

should be considered in quite the same light as an ordinary

treaty creating legal rights and obligations. Whatever its

form, we feel that the impact of I.L.C.'s work in this field

will be as an exposition on the subject rather than as a

binding legal instrument. We agree however, that should reser-

vations be admitted to the convention, it may become a
000140
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complex task to keep track of various national procedures.

‘There would not appear to be any direct:*-:

Canadian interest involved in this discussion. As the subject

matter is clearly within the ambit of the royal prerogative,

provincial interests are not involved. It is therefore

suggested that no comments neéd be submitted by the Canada

on this question. Do you agree? y?-

Federal States | |

_ One of the few articles of the draft in which

Canada might be said to have an direct interest is Article

3(2) which provides that "In a Federal State, the capacity

of the member states of a federal union to conclude treaties

depends on the federal constitution". This article was the

subject of considerable debate and revision, and was only

adopted by a vote of 9 to 7 with 3 abstentions. The chief

criticism of the article in its amended form was that it

would involve the Commission in the consideration of a

separate topic, namely, subjects of international law (and

inevitably the cold war dispute over the recognition of

states). I doubt whether we have any quarrel with the Article

as it stands although I would prefer the words "constituent

units" to "member states of a federal union" as the latter
bears possibly controversial connotations for Canada. Should

| we suggest this change? yo.

Full Powers |

_ In the commentary on Article 4(6) it is stated

"The Commission will be glad eventually to have information

from governments as to their practice in regard to these

forms of full powers". The first form referred to is a

general full power conferring on a Foreign Minister or

sometimes a permanent representative at the headquarters

of an international organization, the authority to sign

treaties on behalf of the state. The second form is a full

power issued ad hoc for the execution of a particular

000141
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instrument. It is believed that Canada has never issued

general full powers although in Britain the Foreign Secretary

traditionally holds such powers. In any event, the question

of issuing general full powers to a Foreign Minister looses

mich its significence in the light of ‘article 4(1) which

states that Heads of State, Heads of Government and Foreign

Ministers are not required to furnish evidence of their

authority to negotiate, draw up, authenticate or sign a

treaty on behalf of their state. This presumed authority

does not extend to heads of diplomatic missions, however,

and in another context, it has recently been suggested that

the Department might give consideration to the issuance of

general full powers to our permanent representative in Geneva

in view of the large number of international instruments for

which he is required to produce full powers prior to signature.

The Canadian position would seem to be that while this country

has not issued general full powers in the past, it_sees certain

advantages in this practice and might decide to_do so in the
{ et eR tare tN ern

future. Would you agree to a reply along these lines? q

Definition of Treaty

. ‘The draft (Article 1(1)(a)) defines a treaty

as "any international agreement ... governed by international

law". In so far as this statement means that the agreement

is one recognized by international law and that certain

standards of international law are therefore applicable to

it, this statement is unobjectionable. But if, as has been

suggested, this statement means that an international agreement

mst apply international law standards, it goes too far for it

is now established that the parties to an international agreement

may choose the law they wish to apply and that domestic law

is one of the choices open to them. Should we comment on

this point? is er on oe fee a
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Participation in Treaties _

Article 8 concerning participation in treaties

was among the most controversial articles discussed by the

I.L.C. in 1962. The main issue was whether every state

should have the right to participate or whether participation

should be a matter for the parties to decide. The issue has

immediate political implications for should states acquire

the right to participate in international agreements, the

communist countries unrecognized by the West are likely to

exercise such a right and might thus achieve 4 significent

step in their struggle for international acceptance. The

Commission established a category of treaties it styled

"general multilateral treaties" which "concern fed_/ general

norms of international law or deal /t/ with matters of general

interest to states as a whole". Soviet Bloc and certain Afro-~

Asian members argued that it was for the general good that

all states should become parties to this type of treaty.

Certain Western members argued that the Commission should not

set aside so fundamental a principle of treaty law as the

freedom of contracting states to determine by the clauses

of the treaty itself, the states which might become a party

to it. The Commission was also reminded that current

practice with regard to treaties concluded under the auspices

of the United Nations, as well as many other multilateral

treaties, was for them to be open to members of the U.N., the

specialized agencies, parties to the Statute of the I.C.J. and

any other state invited by the General Assembly. Under this

formula, doubtful cases were decided by the General Assembly

or the competent organ of some other organization of world

wide membership. In this way, the Secretary General or

other depositary was relieved of making delicate and frequently

contraversial political appreciations more appropriate to a

political organ. In the end, it was decided by a vote of 12

to 5, that where a general mitilateral treaty was silent

concerning participation, every State shall have the r4g000143
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to become a party thereto. .

It is difficult to appreciate the full signi-

ficence of this decision untilit is seen what proportion

of treaties comes within the newly eStablished category of

general miltilateral treaties i.e. those concerning general

norms of international law or matters of general interest

to states as a whole. However, the majority of present

treaties are not silent on the question of participation

and accordingly would fall outside the scope of this Article.

Its practical significence is therefore limited. In any

event, this rule would presumably not apply retroactively

but only to treaties concluded in the future. Should it

be desired to limit the exercise of this new right, inte-

rested states could seek to ensure that every mitilateral

treaty contained a participation clause.

It may be, furthermore, that Canada should not

take the lead in resisting all participation in international

agreements by the non recognized Bloc countries but rather,

should weigh the desirability of encouraging these states

to bind themselves to observe the international rules of

civilized conduct. Such a point of view seems to have been

adopted by western states, notably Canada and the United

States, with regard to participation by the D.D.R. in the

Nuclear Test Ban Treaty. Prior to this treaty, however,

Canada from time to time found itself a party to the same

treaties as states which it does not recognize (e.g. the

1949 Geneva Conventions and the 1962 Laos Protocol). The

legal position in such cases is quite clear; in the absence

of an unequivocal expression of intention to the contrary,

no recognition is implied in the participation by a non

recognizing State in a multilateral treaty to which an

nonrecognized State is a party.

In its observations, Canada might note the

fundamental principle that contracting parties should

000144
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be free to determine for themselves the extent to which

they are prepared to enter into relations with other states,

the current practice with regard to treaties concluded under

the auspices of the United Nations, and conclude with an

observation that what the Commission is doing is to establish

a counter presumption in a limited and very clearly defined

type of case, i.e. where the contracting parties to certain

types of treaties have not expressed themselves on the ME, aedbe

question of participation. Do you agree? 7 OO Fa, hace
Revision of Participation Clauses yp.

Article 9 of the I.L.C. draft provides that

participation clauses in treaties may be revised either by

a two-thirds majority of the states which drew up the treaty

or by decision of the competent organ of an international

organization. The traditional rule of customary international

daw required unanimous agreement among the contracting states

to amend a treaty. However, today there appears to be no

support in contemporary international practice for the

theory that a treaty which purports to revise an earlier

agreement without the consent of all the parties is void.

The I.L.C. article is a logical outcome of this development

for in securing the agreement of two thirds of the parties

to revise the participation clauses, the treaty is in fact

being amended by agreement among the parties. Do you agree

that no observations are necessary on this Article? T°

Reservations

Time has now run out on the traditional approach

that reservations must be unanimously accepted by the contrac-

ting parties. In its draft articles (18, 19 and 20) the

Commission, on the recommendation of the rapporteur, brushed

aside arguments favouring the collegiate rule and came down

firmly in favour of the so-called flexible approach under

which the omms is on contracting parties to object within a

eee 8
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given period if they feel a reservation is inadmissable.

This rule is to apply only where the terms of the instrument

do not prohibit reservations, and «» where the reservation

is not incompatible with the object and purpose of the treaty.

Although this development is open to the familiar criticisms

that compatibility with the object and purpose of the

‘convention is too subjective a test for application to

mitilateral conventions generally, and that the integrity

of the treaty text should not be undermined by the too

ready admission of reservations, the Commission expressed

the view that in the present era of change and of challenge

to traditional concepts, the rule calculated to promote the

widest possible acceptance of whatever measure of common

agreement can be achieved, may be the one most suited to the

immediate needs of the international community. This liberal

approach to the use of reservations is clearly in the interests

of countries such as Canada which for constitutional or

_ other reasons, are frequently obliged to enter reservations.

However, the question arises whether the compa~

tibility with object and purpose test is meant to be the only

basis on which a state may object to a reservation, or the

only basis on which a state may make a reservation. One pro-

position may not be the obverse of the other. If stated in

the latter manner, it would seem to be still open to contrac-

ting states to object to a reservation on other grounds.
Such a possibility is implied in the International Court's

Answer I in the Genocide Case; "a state which has made and

maintained a reservation which has been objected to by one

or more of the parties to the Convention but not by others,

can be regarded as being a party to the Convention if the

reservation is compatible with the object and purpose of the

Convention; otherwise the state cannot be regarded as being

« 9
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a party to the Convention". This is perhaps an abstruse

argument for the tenor of the Articles and the commentary

suggests that the Commission's: intention was to make inconm-

patibility with the object and purpose of the treaty the only

grounds on which an objection could be taken to a reservation.

It might be desirable nevertheless, to have this intention

stated unequivocably in order to remove any pasis for such

an argument. If you agree,\do you wish this point to made

in our observations.or would you prefer to raise it in |

_ the Commission yourselit?

Entry into Force

Article 24 accords recognition to the practice

of provisional entry into force of a treaty pending a specified

act, at which time it is to come definitively into force.

While there is no doubt that this procedure does occur from

time to time (eg. the Canada-Soviet Trade Agreement) and that

it is an expedient method for allowing the legislature to

approve the instrument without holding up its coming into force,

Legal Division has generally frowned on the practice on the

grounds that the precise legal status of the rights and obli-

gations during the period the treaty is provisionally in force

is so uncertain as to raise doubts whether the treaty has

any validity until it has come definitively into force. It is

unlikely, however, that legal theory can stand in the way of

the general acceptance of this practice which is clearly a

useful procedure to meet a practical need. If you agree, no

comments need be made on this point. Bog

"A small group of states"

Articles 9(2) and 20(3) contain the expression

"a small group of states" which the Commission admits to be

regrettably vague. The Commission however felt that it was a

sufficient general description in the context of the articles

concerned. This point has already been commented on in the 6th

Committee. Theoretically, the objection is well taken but in
000147
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practice there is unlikely to be ambiguity as to whether

a treaty falls with the group of those concluded between

"a small group of states". — Perhaps the rapporteur's term

"plurilateral" should be reintroduced to take the place of

this expression. Do you agree that no comment need be

made on this point? 9g @qu

Presumption of a States Consent

_ In two articles, the Commission proposes that

silence should constitute a presumption of consent after the

expiry of a given period. (Article 9(3) (b) Gonsent to the

opening of a treaty to the participation of additional states;

Article 19(3) Acceptance of a reservations). A spirited

debate arose on this point in the 6th Committee last year

in which some Latin American delegates pointed out that the

opening of participation clauses constituted in effect an

agreement to amend an agreement, and that an exercise of

treaty making power could not be inferred from a state's

Silence. In our opinion, this theoretical objection to the

formula of presumed consent is perhaps of less concern than

the very real difficulty at present of eliciting any expression

of opinion from states which resultSfrequently in delays and

eften in complete frustration of treaty action. However,

New Zealand has pointed out that this presumed consent formula

may have implicationsin the field of recognition. If a non-

recognized state enters a reservation, the non recognizing

contracting states will be faced with the problem that if

they ignore the action as is the general practice now, they

will be presumed to have consented to the reservation which

will be binding upon them should they subsequently recognize

the state entering the reservation. if they wish to object

to the reservation on its merits, they risk jeopardizing

their position on recognition and would perhaps be obliged

to enter an objection to the effect that they do not

recognize the reserving state but if they did, they wou 00148
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object. This is an awkward expedient and I think we

might suggest to the Commission that silence should not

‘be presumed to operate as an expression of consent

on the part of a non recognizing state. Do you agree? qt”

/ Obligations prior to entr into force

It has become an accepted rule that states

which have signed an instrument subject to ratification

are under an obligation to refrain from acts calculated

to frustrate the treaty. The Commission now proposes

(Article 17) to extend this rule to states which have

taken any part in the drafting process. It is doubtful

however, whether states which although participating in the

negotiations, have from the beginning expressed the

strongest reservations about a treaty and which have not

signed it, should placed under such constraint. Should

we comment on this? | I~
Instruments of Ratificatio te.

Paragraph 7 of the Commentary for Article 4

states that instruments of ratification, accession,

acceptance and approval “are normally signed by Heads of

state though in modern practice this is sometimes done by

Heads of Government or by Foreign Ministers". This does

not accurately reflect Canadian practice for as you know

the Secretary of State for External Affairs usually

executes such instruments. Do you agree that we should draw

Canadian practice to the Commission's attention, and suggest md

that the wording be changed to "are normall igned by

Heads of State, Heads of Government or Eoreign Ministers"?

Av ke?
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International Law Commission

’

by EDUARDO JIMENEZ DE ARECHAGA,
of Uruguay,

Chairman of the Commission

A’ its fifteenth session the Inter-

national Law Commission con-

sidered the second report submitted by

the Special Rapporteur on the Law of

Treaties, Sir Humphrey Waldock. This

report dealt with “Invalidity and Ter-

mination of Treaties.”

The consideration of this report in-

volved the discussion of various ques-

tions of high theoretical and practical

interest, some of which will be referred

to in the present review. On all of

them the Commission reached agreed

conclusions, as shown by the fact that

the final vote approving as a whole

the 25 articles on “Invalidity and Ter-

mination of Treaties” was a unani-

mous one.

Invalidity of Treaties

by Fraud, Error and Coercion

The Commission draft determines,

in accordance with the peaceful opin-

ion of writers, that if a state has been

induced to enter into a treaty by the

fraudulent conduct of another state,

by an error relating to facts which

wete an essential basis of its consent

or by coercion employed against its

Tepresentatives, it may invoke such

fraud, error or coercion as invalidating

the treaty or that part of the treaty

affected by such vice of consent.

As to coercion, the traditional doc-

trine of international law was that it

invalidated the consent only when it

was employed against the agents or

representatives of the state, but not

when it was exercised against the state

as such. This was a consequence of

the traditional tolerance of the use of

force in the international system prior

to the Covenant of the League of

Nations.

The Commission considered that the

clear-cut prohibition of the threat or

use of force in Article 2 (4) of the

Charter of the United Nations as a

tule of general international law of

universal application required a bold

revision of the traditional doctrine. It

reached the unanimous conclusion that

Dr, Eduardo Jiménez de Aréchaga is .

Professor of International Law at the

University of Montevideo and Asso-

ciate of the Institute of International

Law. He has published several books

on international law, among them

“Derecho Constitucional de las Na-

ciones Unidas,” Madrid, 1958, and

“Curso de Derecho Internacional Pub-

lico,” Volume I, Montevideo, 1959,

and Volume H, Montevideo, 1961.

ce

the invalidity of a treaty procured by

the threat or use of force in violation

of the principles of the Charter of

the United Nations is a principle

which is lex-lata in the international

law of today.

“Jus cogens"

The prevailing doctrine of interna-

tional law was of the idea that, while

domestic law generally includes a great

number of peremptory rules the ap-

plication of which cannot be excluded

by agreement between the parties, “in

international law almost complete free-

dom of contract prevails.” (Brierly,

“The Law of Nations,” fifth edition,

page 58.)

The Commission, however, reached

the conclusion that there are in con-

temporary international Jaw certain .

rules of jus cogens, that is to say,

certain basic principles or fundamental

UNR-—August-September 0001 50
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rules of international public order

from which states are not permitted to

“contract out.” A clear instance of

such a tule is the prohibition of the

use or threat of force in Article 2

(4) of the Charter of the United Na-

tions: a treaty of alliance between two

or more states in order to start a war

in violation of the principles of the

Charter would be void. Another in-

stance would be a treaty contemplat-

ing or conniving in the commission of

act, such as trade on slaves, piracy or

genocide, in the suppression of which

every state is called upon to coop-
erate.

In the light of this evolution, the

Commission recognized that in codi-

fying the law of treaties it had to take

the position that today there are cer-

tain rules and principles from which

states are not competent to derogate

by agreement among themselves. How-

ever, the Commission did not attempt

to codify the existing rules of jus

cogens because it might find itself en-

gaged in a prolonged study of matters

which really belong to branches of

international law other than the law

of treaties.

The Commission, therefore, con-

fined itself to provide, in article 37,

that “a treaty is void if it conflicts

with a peremptory norm of general

international law from which no dero-

gation is permitted,” and, in article

45, that “a treaty becomes void and

terminates when a new peremptory

norm of general international law of

the kind referred to in article 37 is

established and the treaty conflicts

with that norm.”

Unconstitutional Treaties

One of the most debated questions

in the literature of international law,

although it is perhaps of more aca-

demic than practical interest, is that

of whether constitutional limitations on

the competence to enter into treaties

affect the validity of a treaty under

international law. There are writers

who favor what has been called the

“constitutional” school of thought,

considering that the treaty entered into

in violation of the constitutional pro-

visions is not valid, and those of an

’ “internationalist” approach, who take

the opposite view.

On the proposal of the Special Rap-

porteur, the Commission adopted

what may be described as a practical

and somewhat intermediate approach

on this question, closer perhaps to

the international than to the constitu-

tional school of thought.

The answer was found in linking the

provision on this question (article 31)

UNR—aAugust-September 1963

to that of last year’s draft concerning

the authority to sign, ratify or accede

to a treaty (article 4 of Part I). By

the latter provision, a representative of

a state shall be required to furnish

evidence of his authority to sign, ratify

or accede to a treaty, with the excep-

tion that heads of state, heads of gov-

ernment and foreign ministers are

exempted from such a requirement.

Article 31 provides that when the

consent of a state to be bound by a

treaty has been expressed by a repre-

sentative who is considered under the

provisions of article 4 of Part I to

be furnished with the necessary au-

thority, the fact that a provision of the

internal law of the state regarding

competence to enter into treaties has

not been complied with shall not in-

validate the consent expressed by the

state’s representative.

This provision seems to be entirely

justified so far as it goes. It would

be contrary to elementary rules of re-

spect among states to allow the other

party or parties, or the depositary of a

multilateral treaty, to “pierce the

facade of the accredited agent of the

state” and question its capacity to per-

form the act for which it presents

evidence of authority. This applies

also, even with more force, to heads

of state, heads of government or for-

eign ministers, who, because of their

constitutional position, are deemed to

possess such authority ex proprio

vigore. If that is so, it would not seem

fair then to allow a state to invoke

later a- constitutional defect as in-

validating the treaty, after the other

parties have legitimately relied on the

ostensible authority possessed or pre-

sented, and have assumed that the

treaty was in order.

On the other hand, it results @ con-

trario from article 31 of Part If and

article 4 of Part I that a state may be

justified in invoking. the violation of

its constitutional provisions) as a

ground. for invalidating the treaty,

when its agent, even if he possessed

authority, did not furnish evidence of

it, despite having the obligation of do-

ing so under article 4 of Part I.

Another concession: to the consti-

tutional approach is when the violation

of the internal law is manifest. This

would cover cases, as have occurred in

the past, where a head of state enters

into a treaty on his own responsibility

in contravention of an unequivocal

provision of the constitution. The ex-

ception seems to be justified because in

such a hypothesis the other parties

must be deemed to have been aware

of the manifest lack of constitutional

authority and cannot claim to have

relied upon the consent given.

Termination of a Treaty

as a Consequence of its Breach

The Commission gave expression in
article 42 to the basic rule that a
material breach of a bilateral treaty,
even if it does not as such put an end
to the treaty, gives the other party a
Tight to invoke the breach as a ground
for terminating the treaty or suspend-
ing its operation in whole or in part.

Although this right is clearly based
in the maxim inadimplenti non est
adimplendum, some difficulties arise
in the case of multilateral treaties, be-
cause the rights and interests of the
other complying parties have also to
be taken into account, oo.
The Commission provided that in

the case of a material breach of a mul-
tilateral treaty the other parties may
individually suspend, but not’ termi-
nate, the operation of the treaty in
whole or in part, and this “in the rela-
tions between itself and the defaulting
state.” This means that the legitimate
rights and interests of the other com-.
plying parties must not be affected.
Finally, all the parties other than the
defaulting state may, acting collec-
tively and by common agreement, ter-
minate the treaty or suspend its opera-
tion in whole or in part.

A material breach is defined as an
unfounded repudiation of the treaty or
the violation of a provision which is
essential to the effective execution of
any of the objects or purposes of the
treaty.

Fundamental Change
of Circumstances

At the fifteenth session, the Com-
mission also considered the much de-
bated problem of whether and how a
fundamental change of the circum-
Stances existing at the time when a

treaty was entered into may provoke

its termination. This is commonly
spoken on as the clausula rebus sic

stantibus, although the Commisssion
preferred to avoid this expression in

order to divorce the draft article from
some historic associations of the clau-

sula, i

In this, as with respect to some

other questions, there was serious con-
cer with the risks to the security of
treaties which the doctrine may pre-

sent, since the circumstances of inter-

national life are always changing, and
it would be all too easy to find some

basis for alleging that the changes have

rendered the treaty inapplicable. .
For these reasons the Commission

accepted the doctrine of change of cir-
cumstances as an objective rule of law |

applying only in accordance with

closely defined conditions. General .
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changes of circumstances quite outside

the treaty cannot bring the provision

into operation. Such changes can be

invoked as a ground for terminating

the treaty only if their effect is

to alter a fact or situation constituting

an essential basis of the consent of

the parties to the treaty. A change in

the circumstances which determined

only one of the parties to conclude the

treaty is not sufficient; it is necessary

that the change has taken place with

‘regard to facts which determined all

the parties to conclude the treaty. The

change has to be a fundamental one,

and its effect must be “to transform

in an essential respect the character

of the obligations undertaken in the

treaty.”

The change must also have been

unforeseen by the parties. The pro-

vision authorizing the termination of

a treaty because of a fundamental

change of circumstances does not ap-

ply to changes “which the parties have.

foreseen and for the consequences of

which they have made provision in

the treaty itself.” .

Implied Right of Denunciation

It is a debated question whether’ a

right of denunication exists with re-

spect to those treaties which do not

contain express provision regarding

their termination or provide for de-

nunciation or withdrawal. Some au-

thorities take the position that de-

nunciation may take place only when

it is provided in the treaty, while

others admit that a right of denuncia-

tion may be implied under certain

conditions in some types of treaties, ~*

and more especially in commercial

_ treaties and in treaties of alliance.

The prevailing view in the Com-

mission was that while the omission

of any provision in the treaty does not

exclude the possibility of implying a

right of denunciation, the existence of

such a right was not to be implied

from the character of the treaty alone.

The intention of the parties, which

should govern the matter, is essentially

a question of fact to be determined

not merely by reference to the char-

acter of the treaty but by reference to

all the circumstances of the case.

In consequence article 39 provides

that “a treaty which contains no pro-

vision regarding its termination and

which does not provide for denuncia-

tion or ‘withdrawal is not subject to

denunciation or withdrawal unless it

appears from the character of the

treaty and from the circumstances of

its conclusion or the statements of the

parties that the parties intended to

admit the possibility of a denuncia-

tion or withdrawal.”

44

“Procedure for invalidating ~~

or Terminating a Treaty

A key provision of the draft is the

one legislating the procedure to be

followed with respect to the applica-

tion of any of the specified grounds

for invalidating or terminating a

treaty, such as fraud, error, coercion,

tules of jus cogens, material breach,

fundamental change of circumstances,

implied denunciation or any other pro-

vided in the articles.

The substantive rights arising on in-

validity or termination of treaties are

subordinated to the procedure pre-

scribed in article 51, which gives a

substantial measure of protection

against unilaterial action or arbitrary

assertions.

The view adopted is that each of

the accepted grounds does not release

a state from its treaty obligations or

allow it to act as judge in its own

cause, but merely gives rise to a right

to invoke the ground with respect to

the other interested states.

The provision of article 51 states

that a party alleging the nullity of a

treaty or a ground for terminating,

withdrawing or suspending its opera-

tion, “shall be bound to notify the

other party or parties of its claim.”

It is only when there are no objec-

tions to such a claim or when no reply

is received within a specified period

(normally three months) that the

claimant state may act unilaterally and

“take the measure proposed.”

If, on the other hand, objection has

been entered by any other party as to

the invoked ground or as to the facts

upon which it is based, then a dispute

-* arises between the claiming and the
ae opposing state.

Some members of the Commission

were of the opinion that in such a

case the application of the articles

should be made subject to the com-

pulsory jurisdiction of the Internation-

al Court of Justice. However, the opin-

ion which prevailed was that in the

present state of international relations,

and in view of the lack of support of

states to the compulsory jurisdiction

of the Court, it would not be realistic

to put forward this solution.

Officers of Commission

Eduardo Jiménez de Aré-

chaga, of Uruguay, Chairman;

Milan Bartos, of Yugoslavia,

First Vice-Chairman; Senjin

Tsuruoka, of Japan, Second

Vice-Chairman; and Sir Humph-

rey Waldock, of the United

Kingdom, Rapporteur.

ul

For theses -"..0 7-7" "draft limits

itself to indicate ti.’ —__. parties shall

seek a solution of the question through

the means indicated in Article 33 of

the Charter.”

While this provision, especially if

Tead in conjunction with the preced-

ing paragraph, makes it clear that

unilateral action or automatic opera-

tion of the grounds of invalidity or

termination has been excluded, the

Commission did not find it possible to

carry the procedural provisions beyond

the Charter obligations and provisions

as to peaceful settlement of disputes,

which include the method of “judicial

settlement.” It is worth mentioning in

this connection that Article 36 (3) of

the Charter provides that “legal dis-

putes should as a general rule be

referred by the parties to the Inter-

national Court of Justice, in accord-

ance with the provisions of the Statute

of the Court.”

Other Topics

While the law of treaties continues

to be the main topic on the Commis-

sion’s agenda for 1964, and a third

report, on the application and effects

of treaties, is to be presented by the

learned Special Rapporteur at the 1964

summer session, the Commission also

took at its fifteenth session concrete.

measures to advance the codification

of other topics, such as state respon-

sibility, state succession, special diplo-

matic missions and relations between

states and international organizations.

Professor Roberto Ago of Rome

was appointed Special Rapporteur on

State Responsibility and was asked to

give priority to the definition of the

general rules governing the interna-

tional responsibility of the state. Pro-

fessor Manfred Lachs of Warsaw was

appointed Special Rapporteur on State

Succession and was asked to give

priority to the rules governing state

succession on the matter of treaties.

Professor Milan Bartos of Belgrade

was appointed Special Rapporteur on

Special Missions and was asked to

present by next January draft articles

determining the extent and form of

application of the relevant rules of the

Vienna Convention on permanent dip-

lomatic missions to ad hoc diplomatic

missions.

On the question of relations between

states and international organizations,

the Commission commenced to dis-

cuss the first report submitted by the

Special Rapporteur, Professor Abdul-

lah El-Erian, of Cairo, concerning the

scope of the subject and the priorities.

to be assigned to the various sub-

headings comprised under it.

UNR-—August-September 1963
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” EIGHTEENTH BEGULAR SESSION OF THE GENERAL ASSEMBLY

- OF THE UNITED NATIONS |

Provisional Agenda Item No.71: Question of extended Participation

, Se Se in General Multilateral Treaties

concluded under the auspices of

the League of Nations [Resolution
1766 (XVII) ]

Background Documents: A/5287 Report of the Sixth

ee Lk ne Committee.

A/C.6/L.498 Working Paper pre-
pared by the Secretariat giving

information about the League of

‘Nations treaties under

consideration.

A/CN.4/159 Note by Secretariat
A/CN.4/162 Report by Sir Humphrey
Waldock —

A/CN.4/163 Report of ILC covering ~~

the work of its fifteenth session

pp.81-95.

Introduction

The question of extended participation in multilateral
treaties concluded in the past and open, by the terms of ther

participation clauses, to participation, by certain categories

of States only, was raised in the Sixth Committee at the ,

Seventeenth Session of the General Assembly during the debate

on the I. L.C, 's draft articles on the law of treaties.

2. As a result, three delegations (australia, Ghana and
Israel) joined together tn tntroducing a draft resolution -
designed to achieve the objective of extended participation. in

these treaties. The draft resolution proposed that the General

Assembly should request the Secretary-General to ask the
parties to the conventions concerned to state, within a period

of twelve months, whether they objected to the opening of those

conventions to which they were parties for acceptance by any ,

State Member of the United Nations: or member of a ‘specialised

agency. =

3. It also authorised the Secretary-General. to receive in.
‘deposit the instruments of acceptance of new States Members of

the United Nations or of a specialised agency if the majority

of the States parties to those conventions: had not :objected,
within a period of 12 months, to opening tbe conventions to
accession, ;

4, Finally, the draft. resolution recommended that all States

parties to the conventions should recognise the legal effects

of instruments of acceptance so deposited and communicate to

‘the Secretary-General their’ consent to participation in the

conventions of states so depositing instruments of: acceptance.

5. “Many representatives expressed doubts regarding the. pro-
cedure proposed in the draft resolution. It was suggested for

example that the drafting of a formal protocol on the opening
to accession.of the conventions, which would enter into effect

when it had been accepted by the number of parties regarded as

/necessary

791 =K
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necessary by the protocol itself, would be more in accordance

with international practice and the domestic constitutional

laws of many States. ne Se

6. The relationship between the draft resolution and the __.

|. quéstion of the succession of States aroused’ the concern of some
- representatives. In-their view, the determination of the States

. now parties to the conventions in question involved a problem

of the succession of States, since new States had been able to

accede to oldconveritions under agreements made on their behalf

by the States which formerly represented them in the international

field. They felt that the work of the ILC on State succession
might thereby be prejudged.

..7. Most representatives considered that a more thorough study

was needed of the question. A araft resolution was therefore

adopted requesting the ILC to study the problem and to inform
the General Assembly of the result of its studies in the report

_ on the work of its 15th Sessionj and requesting the inclusion
of the question on the agenda of the next Session of the

. General Assembly.

8, On the recommendation of the Sixth Committee, the General
Assembly adopted a resolution in these terms (Resolution 1766
(XVII) of 20 November 1962).

Summary of Chapter III of the ILC Report ©

9.. The Commission made it clear that it was examining the

question with reference to the twenty-six treaties listed. in”

Part A of the Annex and implied that the five treaties in Part

B were now unlikely to come into force. The extent to which

any particular treaty had retained its usefulness had not been

considered. The Commission pointed out that many of the treaties

in Part. A might have been overtaken by modern treaties, while

others might have lost much of their interest forStates with

lapse of time. Moreover, the treaties might require changes of

substance in order to adapt them to contemporary. conditions.

The Commission therefore intended to bring this aspect of |

the question to the attention of the General Assembly and to

suggest. that a process of review should be initiated. ,

10. The Commission observed that only five of the treaties |

concerned appeared to have been designed to be closed treaties.

The other twenty-one treaties were clearly intended to be open

to more general participation. It was only the dissolution of

the League of Nations which had the effect of turning them into

clcsed treaties.

11. The arrangements between the League of Nations and the

United Nations for the transfer of certain functions, activities
and assets from the former to the latter included functions and
powers belonging to the League under international agreements.

In resolution 24(1) A of 12 February 19146 the General Assembly
declared the willingness of the United Nations “to accept the

custody of the instruments and to charge the Secretary of the

United Nations with the task ofperforming for the parties, the

functions, pertaining to a secretariat, formerly entrusted to

the League of. Nations". The report points out that, purely —

secretarial though the functions of the Secretariat of the .

/League
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League may. have been as depository of the treaties, it was

invested with these functions by the parties to each treaty,

not by the League itself, for the appointment of the League
Secretariat.as depository was effected by a provision of the

"final clauses" of each treaty. The transfer of the depository
functions from the League Secretariat to the United Nations

Secretariat was therefore a modification of the final clauses

of the treaties in question. Admittedly the League Assembly

had directed. itsSecretary-General to transfer to the Secretariat

of the United Nations all the texts of the League treaties for

Safe custody and performance of the functions previously per-

formed by the League Secretariat. But although this transfer

was assented to by those Members of the United Nations which

were also parties to the particular treaties, the General

Assembly did not seek to obtain the agreement: of all the

parties to the various. treaties. It simply assumed the functions
of the depository by resolution 24(1) A and charged the
Secretariat with the task of csrrying them out. No objection

was raised by any party to the treaties.

te. The Commission then turned to the problems involved in

the procedure of the three-power resolution (see introductory
Section) and the Protocol of Amendment. The proposed

resolution required the Secretary-General to ask-the parties

to the various conventionsS to indicate within a perbd of

twelve months whether.theyobjected to the opening of those

conventions to which they were parties; the Secretary-General's
authority to receive the instruments of acceptance from |

‘additional States would arise only if the majority of the

parties to a convention raised no objection. In other words

‘the identification of the parties to the treaties wauld be
- necessary. Similarly, if the procedure of an amending |

protocol were to be used, there would again be a need to
identify the parties because a stated number or proportion

of the parties to each League treaty would require to become

parties to the amending protocol in order to »ring the latter

into force. The precise legal position of a new State whose

territory was formerly under the sovereignty of a State party
or Signatory to a League treaty was a question which involved

an examination of such principles of international law as

might govern the succession of States to treaty rights and

obligations. If a certain view was taken of those principles

participation in the League treaties under discussion might be

open to a considerable. number of new states without any special
action being taken to open the treaties to them. But some

points of difficulty might have to be decided before it cauld

be seen how far the problem was capable of being solved through

principles of succession. In many of the League treaties,

“for example, a substnatial proportion of the signatories had

not ratified and the point arose as to the position of a new

State whose predecessor in the territory was a signatory but

not a party to the. treaty. The Commission indicated that it

had only just begun.its study of succession to treaties. and

that,-owing to the difficulties involved, the principles

governing this branch of. international law would not provide

either a speedy or a complete solution to the problem under

consideration.

/13.
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13. The Commission therefore considered that the procedure of

the three-power resolution and the Protocol of Amendment both
had the disadvantage of importing problems of succession
requiring the identification of the parties to the treaties.

14... A further disadvantage in each case was that the
modification of the participation clauses would operate only

as between those. parties to the treaties which had given their

formal consent to it in the manner required by the resolution

or protocol. In other words, either method would provide an

‘incomplete solution to the problem because there were likely

to be parties from which formal consent was not forthcoming

and which would not therefore be bound by. the modification

of the participation clauses. .

15. Neither procedure was likely to supply a quick solution.

In the case of.a protocol there would no doubt be some delay

before the. number of signatories or acceptances’ necessary

to bring the required amending provision into force were ©

obtained. Similarly, the three-power resolution envisaged.

a period of twelve months before the. Secretary-General was

to be allowed to. receive instruments of acceptance from ,
- states wishing to accede to the treaties, and there would be

a further delay before parties communicated to the...
Secretary-General their consent to the participation of the

states concerned in the treaties. os

16. -The Commission then considered the possibility of an
alternative solution based on administrative action by the

General Assembly. It stressed that a participation clause
was one of the “final clauses" and was,-in principle, on the
same footing as a clause appointing a depository. Admittedly,

it differed from a depository clause in that it affected the
scope of operation of the treaty and. therefore the substantive
obligations of the parties. But it was still a final clause,
and one which furnished the basis upon which the constitutional

process of ratification, acceptance and approval. by

individual-states took place. In twenty-one of the twenty-
six treaties bsing considered, the participation clauses .

were so formulated as to make the treaty open to participation

by arymember of the League and any other states to which the

League: communicated a copy of the treaty. Inthe case of these

twenty-one treaties any state which became party thereby gave

its consent to the admission to ‘the treaty not only of League

members but of any further state at. the decision of the

Council of the League. Therefore any constitutional objection

to the use of a less formal procedure for modifying the ~

participation clause seemed to be of less force in the case

of these treaties. The very fact that. the remaining five

treaties in Part A of the Annex (Nos. 11, 13,.14, 16 and 18)
were originally designed as closed treaties Suggested that

they might not be of great interest to states today...

17. The special form of the participation clauses of the

twenty-one treaties suggested that the problem might be

solved on the basis that it involved a simple adaptation to

the changeover from the League to the United Nations. The

case might not be identical with that of the transfer of the

depository functions from the League to the United Nations
in that the participation clauses touched the scope of

/operation
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operation of the treaties, But in essence what was involved
--was"an adaptation of the participation clauses to the

changeover from the League to the United Nations. Therefore
the General Assembly by virtue of the arrangements made in

1946 for the transfer of powers and functions from the League
to the United Nations, would be entitled to designate an.

organ of the United Nations to act in place of the Council of
the League, and to authorise that organ to exercise the powers

of the League Council in regard to participation in the —

treaties concerned. The resolution of the General Assembly
designating an organ of the United Nations to fulfil the-

League Council's functions under the treaties could;

(a) recall the recommendation ‘of the League Assembly that
/. ‘members of the League should’ facilitate in every way the

“assumption by the United Nations of functions and powers

‘entrusted to the League under international agreements

of a technical and non-political character;

(b) ‘recite that by the resolution those members of the United
* Nations which are parties to the League: treaties in question

. give their consent to the assumption by the designated

‘organ of the functions hitherto exercised by the League

‘Council under the treaties in question; and

ite). request the Secretary-General, as depository. of. the
treaties, to communicate the terms of the resolution to

any party to the treaties not a member of the United
_ Nations. , oO

16. . In. its conelusion the ILC made five points:
. . . \

(a) The “method of amending protocol and: three- -power resolution
had both advantages and disadvantages. The Commission

did not feel called upon to express ‘ao preference for one

or the other. a, oO

(bo) -The topic of state succession was a complicating element
in the procedures of amending protocol and three-power

resolution but it did not. necessarily preclude the use

of these procedures or prejudge the work of.the Commission.

(c) However in the light of the arrangements made upon the
dissolution of the League and the ‘assumption by the

United Nations of some of the powers in relation to

League treaties, the General Assembly appeared tod be

entitled to take administrative action to designate an
organ of the United Nations to assume the powers which,
under the participation clauses of the treaties, were

formerly ‘exercised by the League Council. This would

provide a simpler, speedier procedure and would avoid

some of the difficulties attached to the other methods.

(d) The treaties should be examined to see how many of them
hold-any interest for states today. Subject to the

outcome of this examination, the Commission considered

that extended participation in the treaties was desirable.

oN
a
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(e)-- The treaties should also be examined with a view to |
determining: what? action might be necessary, to adapt them
to contemporary conditions. _ a

General Comments.

‘The ILC is no - doubt correct in. ‘recommending a further
examination of the twenty-six treaties concerned, to

ascertain how many. of them are still of interest. to states.
The resultof such an examination may .well throw.more light on
what would be the: most suitable. procedure for opening the. :

treaties and may even show, although this is unlikely, that

opening of the treaties is not warranted at all by the small

degree of interest they now command. Most probably the study

would: reveal that, while the majority of the.. treaties. no

longer hold any interest. for states, a few are still of
sufficient importance | to make their opening desirable.

The treaties could at the same time be examined, as. the

ILC suggests, to determine what action may ‘be necessary to

adapt'them:to contemporary conditions. There is no point in

opening treaties which. are then found to be of little value

because some of their substantive provisions are out-of-date
and unworkable. In cases where modernisation may be necessary

it would be preferdble for this to be considered in conjunction

with. the. problem of opening ‘the treaties.

“Subject to the outcome of this examination,. the ILC
appears to have found a satisfactory alternative to the

procedure of.the Protocol of Amendment or the three-power:

resolution for overcoming the problem of opening up the
treaties under discussion, . Although it might technically.

be more correct to open all the. treaties concerned by méans—

of an amending protocol, the advantages-inherent in-the ILC's
alternative - speed and simplicity - are considerable. It
must also be remembered that twenty-one out of the twenty-six

treaties were never intended by the original parties to be

closed, so that one would therefore expect no objection to be

raised by the parties to their. cnening. Furthermore, it is
likely that only a few of the treaties are of interest today
and the use of a complicated, lengthy procedure for opening
them therefore seems scarcely worthwhile if a simpler method

can satisfy the tegal requirements. -

Instructions. oo : - woh

(1) The delegation should support any measure designed to
_ promote.an.examination of the treaties to ascertain how

many of them are still of interest.to States. .

(2) The delegation should support any measure designed to
promote an examination of the treaties to determine what

action may’ be necessary to adapt. them to contemporary
conditions. . . os

(3) If it is decided to proceed with the openingof the
treaties without the further. examination mentioned in

(1} and (2), the delegation should support a resolution

/embodying
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embodying the ILC's alternative solution. The procedure

should limit participation to States members of the

United Nations or of a specialised agency, or alternatively

to the States mentioned above, together with any non-member

State to which an invitation is addressed by the General

Assembly. (Limitation of participation is, of course, very

important. The procedure recommended by the Commission

would give the Secretary-General the discretionary power

formerly exerciseable by the League Council, of extending an

invitation to participate in these treaties to any State, whether

a member of the United Nations or not. This places in the

hands of the Secretary-General the responsibility of

determining what constitutes a state, a decision which is

frequently political rather thanlegal and involves problems

of recognition. It is therefore necessary for participation

to be limited to states members of the United Nations or of

a Specialised agency, or, if wider participation.is required,

to ensure that the issue of invitations to non-member

atates is under the control of the General assembly and not

the Secretary-General).

Department of External Affairs,

WELLINGTON

27 September 1963
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ANNEX

LIST OF MULTILATERAL AGREEMENTS CONCLUDED UNDER THE
. AUSPICES OF THE LEAGUE OF NATIONS IN RESPECT OF WHICH

THE SECRETARY~-GENERAL OF THE UNITED NATIONS ACTS AS

DEPOSITORY AND WHICH ARE NOT OPEN TO NEW STATES BY.

VIRTUE OF THEIR TERMS.OR OF THE DEMISE: OF THE LEAGUE

Agreements which have ertered into force

Convention concerning the Use of Broadcasting in
the Cause of Peace

. Geneva, 23 September 1936
“NZ, is a’ party .

Declaration regarding the Teaching of History .,

oo Geneva, 2 October 1037
'N.Z. is not-a party

Protocol relating to a Certain Case. of
Statelessness .

. oo oe The Hague, 12 April 1930
“NZ, is not a party CO

Convention on Certain Questions relating to

the Conflict of Nationality Laws

The Hague, 12 ‘April 1930
~N.Z. is not a party

Protocol relating to Military Obligations

in Certain Cases ‘of ‘Double Nationality

The Hague, 12 April 1930
N.Z, is not a party ,

Convention for the Suppression of
Counterfeiting Currency, and Protocol

Geneva, 20 April 1929
NZ, is not a party

Optional Protocol concerning the Suppression

Geneva, 20 April 1929:
N.Z. is not a party

Convention and Statute on the Freedom

of Transit — oo

“ “pareétona, 20 April 1921
N.Z. is a party.

Convention and Statute on the Regime of

Navigable Waterways of. International
Concern

‘Barcelona, 20 April 1921
‘NwZ, is a party.

/10.
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Additional Protocol to the Convention on the

Regime of Navigable Waterways of International

Concern .

bet oo... -Bareelona,. 20 April 1921
. N, Ze cis a party, ee Le

Convention vegaraing ‘the Mea surement of
“Vessels employed in Inland Navigation, a and

~ Protocol of- Signature mee

Paris, 27 November1925
N.Z. Is. not. a.party .. .

Convention and. Statute. on the International.
Regime of Maritime Ports, and Protocol ‘of
Signature

, Geneva, 9 December 1923

N.2Z. is a party

Agreement concerning Maritime Signals’

: Lisbon, 23: October 1930
N.Z. is not a party

Agreement concerning Manned Ligttships....-
not on their Stations

, , Lisbon, 23 October 1938
N.Z. is not a party -

Convention and Statute on. the. International.
Regime of ‘Railways, and Protocol of

Signature - .
Geneva, 9 December 1923

N.Z. is a party

Agreement between Customs Authorities in order .
to Facilitate.the Procedure in the case of

Undischarged or Lost Triptychs ..

Geneva, 28 March 1931
N.Z,. is not a party .

Convention on the Taxation of Foreign Motor

Vehicles, with Protocol~Annex -

' Geneva, 30 March 1931

N.2. is not a party

Agreement concerning the Preparation of a
Transit Card: .

“Geneva, 14 June 1929

N.Z. is not a party .

Convention relating to the Transmission in
- Transit of Electric Power, and Protocol of

Signature
Geneva, 9 December 1923

N.Z. is a party

Convention relating to the Development of |
Hydraulic Power affecting more than one

State, and Protocol of Signature

Geneva, 9 Detember 1923
N.Z. is a party

[21
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Convention relating to the Simplification

of Customs Formalities and Protocol

Geneva, 3 November 1923

N.Z. is a party

International Agreement relating to the

Exportation of Bones

Geneva, 11 July 1928
N,Z. is not a party

International Agreement relating to the

Exportation of Hides and Skins

Geneva, 11 July 1928
N.Z. is not a party

Convention for the Campaign against

Contagious Diseases of Animais, with

Declaration attached

Geneva, 26 February 1935

N,Z. is not a party

Convention concerning the Transit of Animals,

Meat and Other Products of Animal Origin,

with Annex

Geneva, 20 February 1935

N.Z. is not a party

Convention concerning the Export and Import of

Animal Products (other than Meat, Meat Preparations,

Fresh Animal Products, Milk and Miik Products),
with Annex

Geneva, 20 February 1935

N,Z. is not a party

Agreements which have not yet entered into force

Convention for the Prevention and Punishment of

Terrorism

Geneva, 16 November 1937

Special Protecol concerning Svatelessness

She Hague, 12 April 1930

Conventicn on the Registration of Inland Navigation

Vessels, Rights in Rem over such Vesseis and other

Cognate Questions, with Provtocol-Annex

Geneva, 9 December 1930

Convention on Administrative Measures for

Attesting the Right of Inland Navigation

Vessels to a Flag, with Protocol-Annex

Geneva, 9 December 1930

Agreement for a Uniform System of Maritime

Buoyage, and Rules annexed theretc

Geneva. 13 May 1936

New Zealand has not taken any steps to support these treaties.

Note: Only those treaties marked with an asterisk seem to
have achieved a wide measure of support.

CONFIDENTIAL | 000162
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The form of the project - Code or Convention?

In the early stages of the Commission's study

of the law of treaties, the special rapporteur submitted

reports which envisaged that the Commission's work would

take the form of a Convention. When Sir Gerald Fitzmaurice

become rapporteur, he framed his drafts in the form of an

expository code. However, at the time the Commission.

elected his successor Sir Humphrey Waldock in 1961, the

form was changed again, and the objective declared to be

the preparation of articles to serve as the basis for a

convention. The arguments in favour of a code as stated

by the Commission in 1959, were that it seemed inappropriate

that a code on the law of treaties should itself take the

form of a treaty, and secondly that mich of the law relating

to treaties was not especially suitable for framing in conven-

tional form, being enunciations of principles and abstract

rules. The use of a code furthermore, would permit the

inclusion of declaratory and explanatory material. The

arguments in favour of a convention were that an expository

code however well formulated, could not in the nature of

things be so effective as a convention for consolidation the

law, and secondly that the use of a convention would give

the new states the opportunity to participate directly in

the formulation of the law if they so wished.

The present draft is in the form of a multi-

lateral convention and it is for decision whether Canada .

wishes to comment on the form in its observations on the

first series of draft articles. While Governments have

not been specifically asked for their observations on the

question of form, it would seem appropriate if we feel

strongly about it, to volunteer them at this stage so that

aan. 2
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they might be taken into account in the course of the.

Commission's final review of the draft articles. It 4s:

unlikely that the issue has yet been settled and some states

took the opportunity of the 6th Committee debate on | the

I.L.c. report in 1962 to express regret that the Commission

- had reverted to the. convention form. Also in 1962, the New

Zealand. delegation was instructed to discuss with friendly

delegations: oo. |

(1). ‘the New Zealand Departnent's suspicions 7
- that: the: tendency. of the Commission to embody _

its. work in conventions represented a concession

to those Afro-Asian states (Ghana) which. were -

‘reluctant ‘to. accept the prihciple that they were |

pound “by rules: of international law established

before their inception; and » |

QQ)” ‘its doubts: “upon the impact on international
- law of a convention on the law of treaties which _

wap subject to many reservations and ‘restrictions.
" With regard to the first point, it is of course desirable to

resist. any trend: on the part the newer states to disassociate

themselves fron. the established rules of international law,

On. the, other hand, we doubt ‘the wisdom of relying too heavily
on ‘such a negative posture and feel that where feasible a.

constructive effort should be made not only. to codify existing .
practice . (which does not in. any event usually have the stature |

of rules of customary law) but also to formate rules that

7 are generally acceptable to as many States as possible. With

regard to the second comment, we doubt whether this Convention

‘should be considered in quite the same light as an ordinary

- treaty. creating legal rights and obligations. Whatever its

form, we feel that the impact of I.L.C.'s work in this field

| will be as an exposition on the subject rather than as a

binding legal instrument. We agree however, that should reser-=
‘vations be admitted to the convention, it may become a

> 900164
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complex task to Keep track of various national Prccourene

. . There would not appear to be any - ‘Idirect *.

Canadian interest involved in this aiscussion. As the. subject |
matter is. clearly vithin the ambit of the royal prerogative,

| provincial interests are not involved. It is. therefore o

Suggested that no. comments need be submitted. by the, Canada

- on this question. | Do you agree?

‘Federal States ot

| One of the few articles of the draft in which

Canada might be. sala to have an direct interest is Article
3(2) which provides that "In a Federal State, ‘the. capacity —

of the member states of a federal union to conclude treaties.

depends on the federal constitution". This article was the

| subject of considerable debate and revision, and was only .

adopted by a vote of 9 to 7 with 3 abstentions. The. chief

criticism of the article in ite ‘amended form was that it. |

gould involve the. Commission in the consideration of a:
separate topic, namely, subjects of international law. (ana

inevitably the cold war dispute over ‘the recognition of

states). I. doubt vhether we have any quarrel with the Article.
as it stands although I would prefer the words "constituent

units" .to "member states of a federal union" as the latter

bears possibly controversial connotations for Canada. should
we suggest this change?

Full Powers — -

. In the commentary on Article 4(6) it is stated

"The Commission will be glad eventually to have information

from governments as to their practice in regard to these

forms of full povers". The first form referred to is a

general full pover conferring on a Foreign Minister or

some times a permanent representative at the headquarters

of an international organization, the authority to sign

_ treaties on behalf of the state. The second form is a full

power issued ad hoc for the execution of & particular
. 

. 
900165
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instrunent. It is ‘believed ‘that Canada hos, never issued
general full povers although in Britoin tho Foreign Becretary .

traditionally: holds such povers. In any avent, the question

of issuing general full povers to a Foraign Minister looses .

much its significence in the light of Articlo 4(1) rnich

‘states that Heads of States Heads of Oovernzent and Poroign

iinioters are not required to furnish evidenced of thoir

authority to negotiate, drav UP, ‘authenticate or sign a

treaty on behalf of their state. This presurcd authority

does not extend to heads cf diplomatic nissions, hovever,

and in another context, 1t has rocently been suggested that —

the Department night cive consideration to the. Assuance of

general full powers te our perranont representative in Goneva

in viow of the large nunber of international instruments for.

which he is required te produce full povers prior to signature.

The Canadian position vould seen to be that whilo this country

has not issued general full povors dn the past, it sees certain

advantages in this practice and might decida to do so in the

future. Would you agree to 4 reply along ‘these lines?

a u Of tren

Tho draft (article 1(2)(2)) defines a treaty.
as “any international agreement eee ‘governed by international

lav", In 90 for as this staterant mane that tho agroenent

is one. recognized by international law and that certain

standards of international lav are therefore applicable to

it, this statenont is unebjectionable. But if, as has been

suggested, this statement moans that an 4nternationol ogreement —

must apply international lav standards, it goes too far for it

is noo established that the parties to an “international sgreenent

miy choose tho low they vish to apply and that Gonastic Law

4s onc of the choices open to then. Should va comment on

this point? |

ee
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Rarticipation in Treaties |

| . ‘Article 8 concerning participation in treaties
was among, the most controversial articles discussed by the

I.L.C. in 1962. The main issue was vhether every state |

should have the right to participate or whether participation

should be a matter for the parties to decide. The issue has —

inmediate political inplications for should states acquire

‘the right to participate in interhational agreenents, the

communist countries unrecognized by the West are likely to

exercise such a right and might thus achieve 4 ‘significent |

step in their struggle for international acceptance. The

Commission established a category of treaties it styled

"general mitilateral treaties" which "concern fea/ general

norms of international law or deal /t/ with matters of general

interest to states as a vhole". Soviet Bloc and certain Afro-

. Asian members argued’ that it was for the general good that

. all states should becone parties to this type of treaty.

Certain Western members argued that the Commission should not
set aside so fundamental a principle of treaty lew as the |

freedom of contracting states to determine by the clauses

of the treaty itself, the states. which might become a party -

‘to ite ‘The Commission was also reminded that current

practice vith regard to. treaties concluded under the auspices

of the United ‘ations, as well as many other mitilateral |

treaties, was for then to be open. to members of the U.H., the |

specialized agencies, parties to the Statute of the LiC.J. and

any other ‘state invited by the General Assenbly. _ Under this

forma, doubtful. cases vere decided by the General Assembly

er the competent organ ‘of some other organization of. vorld .

wide membership. In this way, the Secretary General or

other depositary was relieved of. malting delicate and frequently -

contraversial political appreciations more appropriate to a

political organ. In the end, it was decided by a vote of 12

to 5, that where a general. mtilateral treaty was silent
6 .

. concerning participation, every state shall have the .gleoot7
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to become. 8 party thereto.

; “It is. aifficult to appreciate the full signi-~
ficence of this decision’ ‘untdl. it is’ Seen what: proportion —
of treaties cones within, the newly ‘established category of

general mltilateral treatios i. ee those’ concerning general OO

“norma of Anternational 1am or matters of general interest

to states as a whole. However, the majority of present
"treaties are not. silent ‘on the question of participation

and accordingly would fall outside the scope of this Article.

Its practical significence is therefore limited. In any

event, this rule would, presumbly not apply retroactively

| but. only to treaties. concluded in ‘the futures Should it

desired to Limit the exercise of this new right, inte~ |

rested states could seek: to ensure that every multilateral.

treaty” contained a participation clause. |

- It may be,” furthernore, that Canada should not

take. the lead in resisting all participation in international

- | -agreenents by the non Pecognized Bloc countries but rather, |

7 should weigh | the. desirability of encouraging ‘these states —

to bind : themselves: to: observe the international rules of

civilized conduct. Such a point’ of view seems. to have been

adopted by western states, notably Canada and the United

© States, with regard. to participation by. the D. D.Re in the

Nuclear Test Ban Treaty. ‘Prier to ‘this treaty, however, -
Canada from time to time found itself a party to the. sane tO

treaties as states’ which it does not recognize (e.g. the a

4949 Geneva Conventions and the (4962. Laos Protocol). The

legal position in ‘such cases is quite clear; in the absence
: of an unequivocal expression Of intention to the contrary,

no recognition. is implied in the participation by a non

recognizing State in: a multilateral ‘treaty to which an

nonrecognized State is a party.

| In its observations, Canada might note the
fundamental principle that + contracting parties should

000168
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bo free to doternine for thenmselvod the extent to which

they are prepared to enter inte relations vith other ototes,

tho current practico vith rogard to troatios concluded under |

tho auspices” of he United Hations, and conelude vith an

observation that vhat the Commission is doing is to establish

a counter presumption in a limited and very clearly defined

. type of CaSe, i.o. hero the contracting portios to certain .

types of troation have not expressod thansolves on tha - .

- guestion of participation. Bo you agroo?-

io Partiedinn ays oe

Article 9 of the I,LL.C. draft provides that

partdeipation clauses. in treaties may be revicod eithor. by
a tro-thirds majority of the states whieh aérov ‘up the treaty 7

or by decinion of the coupetent organ of an international —

organization. che traditional rule of custecary intornational
dat required unanincus agreonont aneng tho contracting states

to arand a treaty. Hovever, today there appoars ta be no

support in contenporary international practice for tho |

theory that a treaty thich purports te revise an earlier ©

agreenent without tho consent of oll the partios is void.

Tho I.L.C. article is a logical cutcors of thio devolopront

for in securing tho agreenmont of tue thirds of the parties -

to revise the participation clauses, the treaty 1s in fact

being anended by acreenent among the partion. Do you acrae

that no observations are neseasary on this Articlo? |

Reservations | | Ce
| ‘Mane has now run. out on tha’ traditional approseh.

that reservations rust de unanimously acecpted by the contrac-

ting parties. In ite draft articles (16, 19 and 20) the - ~ .

| Conptesion, on the recommendation of tho rapporteur, brushod

aside arguments favouring the colleginto rule and eam dovn

| firrly 4n favour of the so-called flexible approach under

thich the onus is on contracting parties to object: vithin a

oo. 8
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given period if they feel a ‘reservation ais inadnissable.
This rule is. to apply only vhere the terns of the instrument

do not ‘prohibit reservations, and ~ vhere the reservation .

is not incospatible with the object and purpose of the treaty.

Although this development is open to the familiar. eriticiens

that compatibility with the object and purpose of the

convention is ‘too ‘subjective a test. for application to:

mltilateral conventions generally, and that the integrity
of the treaty text should not be undermined by the too

, ready admission of reservations, the. Commission expressed.

the view that in ‘the present era of. change and of challenge :
to traditional conceptd, the rule calculated to promote the

_ widest possible acceptance of whatever measure. of conmon

agreement can be ‘achieved, may. ‘be. the one most suited to the a

immediate needs of the international community. This ‘Liberal.

approach to the use of rosorvations is clearly in the interests

of countries ‘such, as Canada mhich for constitutional or

7 other Feasons» are frequently obliged to enter voscrvationg.
7 “However, the question arises whether the compa-

| tibility with object and, purpose test is meant to be the only
basis on rhich a state may object to a reservation, or tho.

only basis en which a state may make a ‘reservation. “One pro- /

position may not be the ‘obverse of the other. If stated in

the latter manner ». it ‘vould seen to be still open to contrac
ting states to ‘object, to a reservation on other grounds.

Such a possibility, 4s. implied in the International Court's

Ansver I in the Genocide Case; “a state phich has made and.

maintained. a reservation vhich has been objected to by one

_ or more ‘of the parties: to the Convention but not by others,

_ can be regarded as being a party. to the Convention it the

reservation is compatible vith the object and purpose of the

Convention; othervise the state cannot be regarded as being

‘yee 9
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8 party ‘to. the Convention". | This 4s perhaps an abstruse a

argument for the tenor of ‘the Articles and the commentary

intention was to make . incom
patibility with the: ‘object hase of the treaty the only

_ grounds | on which. an objection could. be taken to a reservations

| It might be desirable neverthelass, to have this intention

stated. uhequivoeably in order. to Pémove any pasis for such:

an argument. . qf. you Sgree, do ‘you wish - this point to made

in our observations. or would you prefer. to raise it in:

a the Commission 1 yourselt? oo On oo ae

| . _ Article 2h accords recognition to the practice .
ot provisional entry into force of a treaty pending a specified -

. aets at which tine at ‘4s to come definitively into force.

While there is no doubt ‘that this procedure does occur from

- time to time (eg. ‘the’ Canada-Soviet ‘Trade Agreement) and thet

at is an. expedient method for allowing the legislature to

, approve. the instrument without. holding up its coming into force,

Legal Division has generally frowned ‘on the practice on the

grounds that the precise legal status of the rights and obli- |

- gations during the period the treaty ds provisionally in force

“4s 80 uncer tain as to raise doubts: ‘whether the treaty has

any validity until it has come definitively into force. It 1s

unlikely, however, that legal theory, can stand in the way of

the . general acceptance ‘of. this practice ‘which is clearly a

useful procedure to meet a ‘practical need. if you agree, no

comments need be made. on. this point. °

| SA sma2d_grou of. states"

| Articles.9(2) and 20(3) contain the expression

| te ‘small group of states" which the Commission admits to be 7

regrettably vague. The Coumissich however felt that it was a
sufficient general description in the context of the articles-

concerned. This point has. already been: commented on in the 6th

Comittee. Theoretically, the objection. is well taken but din
. - 000171
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practice “there 4s unlikely to be. onbagudty asp to chether
a troaty galls with tho eroap of those concluded botudon

in tro articles, the Coxtosion proposes: that
pilenec should constitute a. presumption of consont after tho.
oxpiry of a givon poried. - | Uartieio 9(3) (bd) Congont to tho |

opening of a treaty to the partiespation of addi tdona2 otatess

- - ketielo 19(3) Accoptance of a reacrvations). spirited

. debate oroeso on this. point an ‘the 6th Comitteo dast year

in cvhich sors Latin arorican dologates pointod cut thot tho

“opening of participation, elouses constituted in effect an

agrecrant: to anond an ‘agrecrcnt, ard that on exereiso of

troaty riking pouer could net bo inforred fron & otata's -

siloneo. in our opinion, this theorotacal objection to ‘tho
_ forcala of procured consent 26 porhaps of lose concern than

tho vory roal daericulty at prosent of cliciting any: exprosoion.

OF ‘opinion fron ptates which repults frequently in dolays and

often: in couplete. frustration of treaty action. However p |

tot? zealand hap pointed out that this prosunsd consont formia

‘cay hove: icpldcations in the ficld of recognition. | Iga nen~

~ peeognized state. onters 0 reservation, the neon reeernising —
contracting states vill bo fuecd e4th tho problen that af

“thoy ignero the action oa ts ‘the general practice now, thoy

wild bo presuacd to havo censonted to the rotcrvation thich |

rll bo binding: upon then should thay subsoquontily rocopnize

tho atate entering the reservation. if they wish to object

to the roservation on its (Berite, they. risk joopardising

their position ‘on roconndtion. ond vould porhops bo oblircd
to entor an objaction to the offect that they do not
recognise the Fesorving atato but if thoy did, thoy vould oy

, me 000172
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object. ‘his is an auiuard cxpodtent and i thank 10 |
night cugeost £0. the Commission. “that silence should not

bo presumed to operate as on oxpression of consont

ga tho part of © non ‘rocognising state. Do you agreo? -

| It has becoris an accepted rule that states

which have pigned an instrurent subject to ratification

are under an obligation to refrain fron acts calenuloted

to frustrate tho ‘treaty. Tho Commission now proposes

(article 27) to extend ‘this rulo to states which havo |

takon any part in the drafting PROCOSS. | It is doubtrur

“ hovever, - whether: states whieh: although participating | in tho.

negotiations y hove fron the beginning expronsed the

strongest reservations about o troaty and thich ‘have not

signed 1, should. placed under such constraint. Chould

‘Feragraph 7 of tho. Comsantary for article %
: “ataten that Anatrecents of ratification, necession,

- aeeeptaneo and approval “ara porray yw Signed by Heads of

tate though ‘Aan godern practice this io fone times dono by.

~ Hends of Govornront or by Foreign ‘Dindoters". Shis doos

net. accurately rofleat Canadian practice for as you inon

tho Secretary of State. for luternol Affairs weually . .

exoeutes cuch . instrurento. Do you ‘agrea that to should draw
Canadian practices to the Cormisoion' B attention and. suggest

that. tho vording. be changed te "are normally signed by

- Loads of Stata, Heads of Governnont or Poreign nintoters"?
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- EIGHTEENTH REGULAR SESSION OF THE GENERAL ASSEMBLY
OF THE UNITED NATIONS

Provisional Agenda Item No.71: Question of extended Participation
oo . in General Multilateral Treaties

.concluded under the auspices of

the League of Nations [Resolution
1766 (XVII)] .

Background Documents: A/5287 Report of the Sixth

Committee.

A/C.6/L.498 Working Paper pre-
pared by: the Secretariat giving

information about the League of

Nations treaties under

consideration.

A/CN.4/159 Note by Secretariat
A/CN.4/162 Report by Sir Humphrey
Waldock

A/CN.4/163 Report of ILC covering

the work of its fifteenth session

pp. 81- 95+ |

Introduction
The question of extended participation in multilateral

treatieS concluded in the past and open, by the terms of .ther

participation clauses, to participation by certain: ‘categories
of States only, was raised. in the Sixth Committee at the ve
Seventeenth Session of the General Assembly during the debate

on the I.L.C.'s draft articles on the law of treaties.

2. As a result, three delegations (Australia, Ghana and
Israel) joined together in tntroducing a draft resolution
designed to achieve the objective of extended participation in

these treaties. The draft resolution proposed that the General

Assembly should.request. the Secretary-General to ask the
parties to the conventions concerned to state, within a period

of twelve months, whether they objected to the opening of those
conventions to which they were parties for acceptance by any

State Member of the United Nations or member. of a specialised

agency.

De It also authorised the Secretary-General to receive in
deposit the instruments of acceptance of new States Members of

the United Nations or of a specialised agency if..the majority

of the States parties to those conventions had ‘not ob jected,
within a period of 12 months, to opening the conventions to

accession.

4... Finally, the draft resolution recommended that all States

. parties to the conventions. should recognise the legal effects

.of instruments of acceptance so deposited and communicate to

‘the Secretary-General their consent to participation in ‘the

conventions of states so depositing instruments of acceptance.

5. Many representatives.expressed doubts regarding the pro-
cedure proposed in the draft resolution. It was suggested for

example that the drafting of a formal protocol on the opening

to accession of the conventions, which would enter. into effect

when it had been accepted by the number of parties regarded as

/necessary

791 K
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necessary by the protocol itself, would be more in accordance

with international-practice--and the--domestic constitutional

laws of many States. ec

*

6. | The relationship between the draft resolution and the
question of the succession of States aroused ‘the concern of some

representatives. In their view, the determination of the States

now parties to the conventions in question involved a problem

of the succession of States, since new States had been able to

accede to oldconventions under agreements made on their behalf

by the States which formerly represented them in the international

field. They felt that the work of the ILC:on State succession
might thereby be prejudged. —

7. Most representatives considered that a more thorough study

was needed of the question. A draft resolution was therefore

adopted requesting the ILC to study the problem and to inform

the General Assembly. of the result of its studies in the report

on the work of its 15th Session, and requesting the inclusion

of the queStion on the agenda of the next Session of the

General Assembly. ~

8. On the recommendation of the Sixth Committee, the General
Assembly adopted a resolution in these terms (Resolution 1766
(XVII) of 20 November 1962).

Summary of Chapter III of the ILC Report

9. The Commission made it clear that it was examining the |
question with reference to the twenty-six treaties listed in
Part A of the Annex and implied that the five treaties in Part
B were now unlikely to come into force. The extent to which

any particular treaty had retained its usefulness had not been

considered. The Commission pointed out that many of the treaties

in Part A might have been overtaken by modern treaties, while

others might have lost much of their interest forStates with

lapse of time. Moreover, the treaties might require changes of

substance in.order to adapt them to contemporary conditions.

The Commission therefore intended to bring this aspect of

the question to the attention of the General Assembly and to

suggest that a process of review should be initiated.

10. The Commission observed that only five of the treaties _

concerned appeared to have been designed to be closed treaties.

‘The other twenty-one treaties were clearly intended to be open

to more general participation. It was only the dissolution of

the League of Nations which had the effect of turning them into

clcseed treaties. ,

41. The arrangements between the League of Nations and the _

United Nations for the transfer of certain functions, activities

and assets from the former to the latter included functions and

powers. belonging to. the League under international agreements.

In. resolution 24(1) A of 12 February 1946 the General Assembly

declared the willingness of the United Nations ‘to accept the
custody of the instruments and to charge the Secretary of the

United Nations with the task ofperforming for the parties, the

functions, pertaining to a secretariat, formerly entrusted to
the League of Nations". ‘The report points out that, purely
secretarial though the functions of the Secretariat of the.

/League
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League may have been as depository of the treaties, it was

invested with these.functions by the parties to each treaty,

not by the League itself, for the appointment of the League

Secretariat as depository was effected by a provision of the
. final clauses’ of each treaty. The transfer of the depository

functions from the League Secretariat to the United Nations

Secretariat was therefore a modification of the final clauses

of the treaties in question. Admittedly the League Assembly

' had directed its Secretary-General to transfer to the Secretariat

‘Of the United Nations all the texts of the League treaties for

safe custody and performance of the functions previously per-

formed by the League Secretariat. But although this transfer

was assented to by those Members of the United Nations which

- were also parties to tne particular treaties, the General

“Assembly did not seek to obtain the agreement of all the

parties to the various treaties. It simply assumed the functions

of the depository by resolution 24(1) A and charged the
Secretariat with the task of carrying them out. No objection

was raised by any party to the treaties.

12, The Commission then turned to the problems involved in

the procedure of the three-power resolution (see introductory
Section) and the Protocol of Amendment. The proposed

resolution required the Secretary-General to ask the parties

to the various conventions to indicate within a perbd of

twelve months whether theyobjected to the opening of those

conventions. to which they were parties; ‘the Secretary-General's
authority to receive the instruments of acceptance from =

“additional States would arise only if the majority of the

‘parties to a convention raised no objection. In other words

the identification of the parties to the treaties waulid be

“necessary. Similarly, if the procedure of an amending

protocol were.to be used, there would again be a need to.
‘identify the parties because a, stated number or proportion
of the parties to each League treaty would require to become

parties to the amending protocol in order to »ring the latter

into force. The precise legal position of a new State whose

“territory was formerly under the sovereignty of a State party

or signatory to a League treaty was a question which involved
an examination of such principles of international law as

might govern the succession of States to treaty rights and

obligations. If a certain view was taken of those principlss

participation in the League treaties under discussion might be

open to a considerable number of new states without any special

action being taken to open the treaties to them. But some

points of difficulty might have to be decided before it could

be seen how far the problem was capable of being solved through
principles of succession. In many of the League treaties,

for example, a substnatial proportion of the Signatories had

not ratified and the point arose as to the position of.a new

State whose predecessor in the territory was a signatory but

not a party to the treaty. The Commission indicated that it

had only just begun its study of succession to treaties and

that, owing to the difficulties involved, the principles

governing this branch of international law would not provide

either a speedy or a complete solution to the problem under

consideration. ,

/13.
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13. The Commission therefore considered that the procedure of

the three-power resolution and the Protocol of Amendment both

‘had the disadvantage of importing problems of succession.
requiring the identification of the parties to the treaties.

44...A further disadvantage in each case was that the a

modification of the participation clauses would operate only

. €S8 between those parties to the treaties which had given their

_ formal consent to it in the manner required by the. resolution

or -protocol. In other words, either method would provide an

incomplete solution to the problem because there were likely

tobe parties. from which formal consent was not forthcoming

and..which would not therefore be bound by the modification

of -the participation clauses. a -

15, Neither procedure was likely to supply a quick solution.
In the’ case of a protocol there would no doubt be some delay

before the number of signatories or acceptances necessary.

to bring the required amending provision intoforce were

obtained. Similarly, the three-power resolution envisaged

a period of twelve months before the Secretary-General was
- to. be allowed to receive instruments of acceptance from _
‘states wishing to accede to the treaties, and there would be

a further delay before parties communicated to the ..
_ Secretary-Geneéeral their consent to the participation of the

states concerned in the treaties: ms .

16. The Commission then considered the possibility of an
alternative solution based on administrative action. by the

General Assembly. ‘It stressed that a participation clause
was one of the "final clauses" and was, in principle, on the
game footing as a clause appointing a depository. Admittedly,
it differed from a depository clause in that it affected the
scope of operation of the treaty and therefore the substantive
obligations of the parties. But it was still a final clause,
and one which furnished the basis upon which the constitutional
process of ratification, acceptance and approval by .._—
individual states took place. In twenty-one. of the twenty-

six treaties being considered, the participation clauses

were so formulated as to make the treaty open to participation

by arymember of the League and any other states to which the

League communicated a copy of the treaty. In the case of these

twenty-one treaties any state which became party thereby gave

its consent to the admission to the treaty not only of League

members but of any further state at the decision of.the

‘Council of the League. Therefore any constitutional objection

to the use of a less formal procedure for modifying the

participation clause seemed to be of less force in the case

of these. treaties. The very fact that the remaining five

treaties in Part A of the Annex (Nos. 11, 13, 14, 16 and 18)
- were originally designed as closed treaties Suggested that

they might not be of great interest to states today.

17. The special form of the participation clauses of the

twenty-one treaties suggested that the problem might be

solved on the basis that it involved a simple adaptation to

“the changeover from the League to the United Nations. The.

case might not be identical with that of the transfer of the

depository functions from the League to the United Nations
in that the participation clauses touched the scope of

/operation
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operation of the treaties, But in essence what was. involved
‘was. an adaptation of the participation clauses to the

changeover from the League to the United Nations. Therefore
the General Assembly by virtue of the arrangements made in
1946 for the transfer of powers and functions from the League
to the United Nations, would be entitled to designate an
organ of the United Nations to act in place of the Council of
the League, and to authorise that organ to exercise the powers

of the League Council in.regard to participation in the |

treaties concerned. The resolution of the General Assembly

designating an organ of the United Nations to fulfil the

League Council's functions under the treaties could;

(a). recall the recommendation of the League Assembly that
-. members of the League should facilitate in every way the

‘assumption by the United Nations of functions and powers

entrusted to the League under international agreements

of a technical and non-political character;

(b): recite that by the resolution those members of the United |
. (‘Nations which are parties to the League treaties in question

‘give their consent to the assumption by the designated

“organ of the functions hitherto exercised by the League

Council» ‘under the treaties in question; and

(c). request the Secretary-General, as depository of the ;
treaties, to communicate the terms of the resolution to

any party to the treaties not amember of the United
Nations... - ;

16. In its conclusion the ILC made sive points:
(a) The. method of amending protocol and-three-power resolution

' had both advantages and disadvantages. The Commission

didnot feel called upon to. express a preference for’ .one
or: the other. o.

(b) ‘The topic of state succession was a complicating element
in. the procedures of amending protocol and three-power

resolution but it did not necessarily preclude .the use

of these procedures or prejudge the work of the Commission.

(c) However in the light.of the arrangements made upon the
dissolution of the League and the assumption by the

United Nations of some of the powers in relation to

League treaties, the General Assembly appeared to be

entitled to take administrative action to designate an

organ of the United Nations to assume the powers which,

under the participation clauses of the treaties, were

‘formerly exercised by the League Council. This would

provide a simpler, speedier procedure and would avoid

some of the difficulties attached to the other methods.

(d) The treaties should be examined to see how many-of them
hold any interest for states today. Subject to the

outcome of this examination, the Commission considered

that extended participation in the treaties was desirable.

/(e)-
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_(e) The treaties should also be examined with a view to
, determining what action might be necessary to" > adapt them
_ bo contemporary conditions.

General Comments.

. The ILC is no ‘doubt ‘correct in, recommending a further
, examination. of the twenty-six treaties concerned, to . :
ascertain how many of them are. still of interest to. states.

The resultof such an examination may. well throw more light on
what would be the most suitable procedure for opening the

treaties and may even show, although this is unlikely, that

opening of the treaties is not warranted at all by the small

degree of interest they now command. Most probably the study

would reveal that, while the majority of the treaties no

longer hold any interest for states, a few. are still of

sufficient importance to make their opening desirable.

The treaties could at the same time be examined, as the

ILC suggests, to determine what action may be necessary to

adapt them to. contemporary conditions. There is no point in

opening treaties which are. then found to be of: little. value
because some of their substantive provisions are out-of-date
and unworkable. In cases where modernisation may be necessary

it would. be preferable for this to be considered in conjunction

with. the problem of opening: the treaties.

‘Subject to the outcome of this examination, the ILC
appears to have found a satisfactory alternative to the .

procedure of the Protocol of Amendment. or the. three -power:

resolution for overcoming the problem of opening up the

_.treaties under discussion. Although it might. technically
“be more correct to open all the treaties concerned by means

of an amending protocol, the advantages inherént in the ILC's
alternative - speed and simplicity - are considerable. It

must also be remembered that twenty-one out of the twenty-six

treaties were never intended by. the original parties to be’

closed, so that one would therefore expect no objection to be

raised by the parties to their. enening. “Furthermore, it is
likely that only a few of the. treaties are of interest today

and the use of a cémplicated, lengthy procedure for opening

them therefore seems scarcely worthwhile if a simpler: method
can satisfy. the legal requirements.

Instructions

(1) The delegation should support any measure designed to
promote an examination of the treaties to ascertain how

many of them are still of interest to States.

(2) The. delegation should ‘support any measure designed to
‘promote an examination of the treaties to determine what
action may be necessary to adapt them to contemporary

— conditions, ;

(3) If it is decided to proceed with the opening of the
treaties without the further examination mentioned in

(1) and (2), the delegation should support a resolution

/enbodying
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embodying the ILC's alternative solution. The procedure
should limit participation to States members of the

United Nations or of a specialised agency, or alternatively

to the States mentioned above, together with any non-member

State to which an invitation is addressed by the General

Assembly. (Limitation of participation is, of course, very

important. The procedure recommended by the Commission

would give the Secretary-General the discretionary power

formerly exerciseable by the League Council, of extending an

invitation to participate in these treaties to any State, whether

a member of the United Nations or not. This places in the

hands of the Secretary-General the responsibility of

determining what constitutes a state, a decision which is

frequently political rather thanlegal and involves problems

of recognition. It is therefore necessary for participation
to be limited to states members of the United Nations or of

a Specialised agency, or, if wider participation.is required,

to ensure that the issue of invitations to non-member

states is under the control of the General assembly and not

the Secretary-General).

Department of External Affairs,

WELLINGTON

27 September 1963
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ANNEX

LIST OF MULTILATERAL AGREEMENTS CONCLUDED UNDER THE
AUSPICES OF THE LEAGUE OF NATIONS IN RESPECT OF WHICH

THE SECRETARY-GENERAL OF THE UNITED NATIONS ACTS AS

DEPOSITORY AND: WHICH -ARE NOT OPEN TO NEW STATES BY

VIRTUE OF THEIR TERMS OR OF THE DEMISE OF THE LEAGUE

Agreements which have erfered into force

Convention concerning the Use of Broadcasting. in
the Cause of Peace

Geneva, 23 September 1936
NAZ. isa party

Declaration regarding the Teaching of History
Se Geneva, 2 October 1937
NZ. is nota party

Protocol relating to a Certain Case of

Statelessness oo,

The Hague, 12 April.1930

N.Z. is not a party

Convention on Certain Questions relating to

the Conflict of Nationality Laws.

The Hague, 12 April 1930
“ N.Z. is not a party oS

Protocol relating to Military Obligations
in Certain Cases of. Double Nationality. .

. The Hague, 12° April 1930.
N.Z. is not a party © es ote

Convention for the Suppression of

Counterfeiting Currency. and Protocol

oO Geneva, ‘20 April 1929
N.Z. is not a party ~° . So,

Optional Protocol concerning the Suppression
of Counterfeiting Currency

. Geneva, 20 April 1929
N.Z. is not. a party

Convention and Statute on the Freedom
of Transit ‘ : ;

“Barcelona, 20 April 1921
N.Z. is a party oe,

Convention and Statute on the Regime of

Navigable Waterways of International

Concern

a Baroelona, 20 April 1921
N.Z, is a party Lo

/10.
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Additional Protocol to the Convention on the

Regime of Navigable Waterways of International

Concern

oD , Barcelona, 20 April 1921

N, Zz: (ae. partys - ma Os wo

Convention begarding the: Mea surement of
Vessels employed ‘in Inland Navigation, ‘a nd
Protocol of Signature’: a

Paris, 27 November 1925
NZ. Is not. a party -

Convention and. Statute on ‘the International -
Regime of Maritime Ports, and Protocol. of
Signature o

Geneva, 9 December 1923

N.Z. is a party a

Agreement concerning Maritime Signals
-Lisbon, 23October 1930

N.Z. is not a party oO mo

Agreement concerning Manned Ligttships ©

- Lisbon, 23 October 1938
N.Z. is not a party a eet

Convention and Statute ‘on -the International
Regime of Railways, and Protocol of coe
Signature — :

“Geneva, 9 December 1923

N.Z. is a party

Agreement between Customs Authorities in order
to Facilitate. the Procedure in the case of.

Undischarged or Lost Triptychs

| Geneva, 28 March 1931
N.Z. is not a party |

Convention on the Taxation of Foreign Motor

Vehicles, with Protocol~Annex . .

Geneva, 30 March 1951

N.2. is not a party

Agreement concerning the ‘Preparation of a.
Transit Card ,

‘Geneva, 14 June 1929

N.Z. is not a party

Convention relating to the Transmission in. |
Transit of. Electric Power, and Protocol of

Signature .

Geneva, 9 December 1923

N.Z. is a party

Convention relating to the Development of ~~
‘Hydraulic Power affecting more than one

State, and Protdcol of Signature

Geneva, 9 December 1923

/21.

N.Z. is a party
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Convention relating to the Simplification

of Customs Formalities and Protocol

Geneva, 3 November 1923
N.Z, is a party

International Agreement relating to the

Exportation of Bones

Geneva, 11 July 1928
N.Z. is not a party

International Agreement relating to the

Exportation of Hides and Skins

Geneva, 11 July 1928
N.Z. is not a party

Convention for the Campaign against

Contagicus Diseases of Animals, with

Declaration attached

Geneva, 26 February 1935

N.Z. i8 not a party

Convention concerning the Transit of Animals,

Meat and Other Products of Animal Origin,

with Annex

, Geneva, 20 February 1935

N.Z. 1s not a party

Convention concerning the Export and Imoort of

Animal Products (other than Meat, Meat Preparations,

Fresh Animal Products, Milk and Milk Products),
with Annex

Geneva, 20 February 1935

N.Z. 1s not a party

Agreements which have not yet enterec into force

Convention for the Prevention and Punishment of

Terrorism

Geneva, 16 November 1937

Special Protecol concerning Statelessness

The Hague, 12 April 1930

Convention on the Registration of Inland Navigation
Vessels, Rights in Rem over such Vessels and other

Cognate Questions, with Protocol-Annex

Geneva, 9 December 1930

Convention on Administrative Measures for

Attesting the Right of Inland Navigation

Vessels to a Flag, with Protocol-Annex

Geneva, 9 December 1930

Agreement for a Uniform System of Maritime

Buoyage, and Rules annexed thereto

Geneva, 15 May 1936

New Zealand has not taken any steps to support these treaties.

Note: Only those treaties marked with an asterisk seem tO

have achieved a wide measure of support.
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Legal Division

Commentaries for 15th UNGA = Item 70 and 71.

Ve are enclosing in triplicate

a commentary on Item 7l(and a partial one on
K

_. Item 70) both of which have been cleared by

lr, Cadieux.

PP. CHARPENTIER

Legal Division

Latin-American

Asai .

Gannonweaith

Ruropean Div. ‘ . a
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PROVIGIONAL AUT EDA oe ‘CONFIDENTIAL

ITEL 70

Report of the International
Lan Commission on its Fifteenth

—_ Session

Ne € ‘ 0

A/CT.4/163

Report by Ur. i. Cadieux on
vork of I.L.C.‘'s Fifteenth Session

“In accoréance with previously established priorities,
the Connission devoted most of its tine at the 15th Session
to tho lav of troaties. This yoar tho Connission provi-

sionolly adopted the second third of its draft articles on
this subject. In accordance vith the Commission's plan of
vork, this group of articles denling cith the invalidity and
ternination of treaties, will now bo referred to governrents
for observations and whil then be reconsidered by the
Cornission in the light of the observations. The draft
articles drarm up last year, which dealt vith the conclusion,
entry into foree and registration of treaties, are nov before

governnents for observations. Uhen the 6th Comnittea consi-
dered tho report of the Commission of its work last yoar,
several contentious treaty questions vere raised by Soviet

- bloe and uncommitted countries. These vere resisted by
Cestern states on their merits ond nore particularly, on
tho grounds that it vas premature to discuss the vork of tho
Cormission in this field until cerments fron governments had
beon received and considered by the Commission. Two reso-

lutions vere introduced reflecting these points of viow and

a compromise verding eventually recommended that the Commission

“continuo the work of codification and progressivo developnent

of the law of treaties, taking into account the views expreosed
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at the seventeenth Session of the General Assembly and the

comments which may be submitted by Governments, in order

that the law of treaties may be placed upon the widest and

more secure foundations" (Resolution 1765 (XVII) (a)).

str 3

In view of the generally more harmonious proceedings

in the Commission this year, it is not expected that any
attempt vill be made to carry over the Commission's dis-

cussions to the 6th Committee at this Session. Should this
not be the case hovever, substantive discussion in the
Comittee on the Commission's work on the law of treaties

should be resisted on the grounds that such consideration
is premature until the Commission has received observations

of governmants and submitted its final report. Should a

particular question of treaty lav be raised, instructions

should be sought as to the position to be adopted.
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IGF 71

Intended Participation in General
Lultilatoral treaties concluded under
‘She anapices of the Learua of Jiations

Backcround Docurents

— §8e. on 70 _

In its commentary on the first series of draft
articles on the law of treaties, the International Law
Cormission drev attention to the problem of accession of
new states "to genoral multilateral treatics concluded in
the past, those participation clauses were linited to
specific catayories of states". In the 6th Cornittee at
the 17th Session, 4 resolution vas intreduced vhich in
surcary, authorized the Secretary Cancral to receive
instrunents of acceptence to such treaties, if a majerity

of parties toany civen treaty had not cbjected to it being
opened, fron any cember state of tho United ations or of a

Specialized agency. It also recormended that the parties

recognize the ingal effect of such instrunents of acceptance.

Certain reservations to this procedure vere expressed in tho

Cormittec, primrily on the grounds that vhat cas involved

Tao on anendnent of the treaties and that for reasons of

international and constitutional lav, consent to such an act

could not be given inforrally, tacitly, or by mere failure

to object. Sone representatives therefore suggested another

procedure, used on a nurber of previous occasions, of draving

up protocols of anendrent. ‘he Cormittee then decided to

refcr the mitter to the Commission for study and report.

The Cormission concluded fron its study of the

guastion that both procedures, i.e. that set out in the
draft resolution and the protocol of amendment, had advantages

and disadvantages, and the Commission did not feel called
upon to express a preference between them fron the point of

ese a
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view of domestic lav. The Commission noted however, that

in 21 of the 26 treaties concerned, (participation in the
other 5 vas limited to states invited to tho conferences
which drov up the treaties). the participation clauses
vere so forrulated as to open the treaty to participation by
any tember of the League, and any additional states to chich

the Council of the League transmitted a copy of the treaty for
that purpose. Asa third alternative, tho Connission accor-
dingly suggested that, in the light of the orrangenents made
on the occasion of the dissolution of the League and the
assuzption by the United Nations of sors of its functions
and povers in relation to treaties concluded under the
auspices of the League, the General Asserbly could designate

the Secretary-General to assume the powers which under the
participation clauses of the treaties in question vere
forrerly oxercisable by the Coune4l of the League. This

proposal, the Commission felt, would provide "a simplified and
expeditious procedure for achieving the object of extending the
participation in general multilateral treaties concluded under
the auspices of the League". The Commission also suggested ,
‘that mny of the treaties in question might no Ionger hold any

interast for states. It further suggested that the General
Assembly should initiate an examination of the treaties in
question vith a vier to deternining chat action might be
necessary to adapt them to contemporary conditions.

The procedure recommended by the Commission would
give the Seeretary General the discretionary pover formerly
exercisable by the League Council, of extending an invitation
to participate in these treaties to any state, i.e. whother
or not it ras a member of tho United Nations. This places

. 4n tho hands of the Secretary-General tho responsibllity of

deternining what constitutes a state, a decision that is.

more froquently political than legal. A preferable-formula

when it is desired not to limit participation to embers of

the United Nations or the specialized agencies, is to give

the General Assembly the power to invite other statas to

become members.

Instructions

The delegation should support a resolution incor-

- porating tho alternative procedure reconnended by the
Commission. It is desirable that the procedure linit parti-~

cipation as is custorary in United Nations conventions, to

4
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states which are members of the United Nations or one

of the specialized agencies. An acerptable variation for
broader participation is those states mentioned above,

together with any non member state to which an invitation
is addressed by the General Assenbly.
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Seventeenth Session

“Being Chapter II of the Report of the International Law Commission
' covering the work of its Fourteenth Session on the Law of Treaties,

april 24 - June 29, 1962

Chapter II

LAW OF TREATIES

J. Introduction

A. SuMMARY OF THE COMMISSION’S PROCEEDINGS?

11. At its first session in 1949, the International Law

Commission placed the “Law of treaties” amongst the

topics listed in paragraphs 15 and 16 of its report for
that year as being suitable for codification and appointed
Mr. J. L. Brierly as Special Rapporteur for the subject.

12. At fits second session in 1950, the Commission
devoted its 49th to 53rd meetings to a preliminary dis-
cussion of Mr. J. L. Brierly’s first report* which like his
other reports envisaged the Commission’s work on the
law of treaties taking the form of a draft convention,
and also had available to it replies of Governments to a

questionnaire addressed to them under article 19, para-
graph 2, of its Statute.5 The Commission’s report for
that session contained iter alia the following observa-

tion:

“A majority of the Commission were also in favour

of including in its study agreements to which inter-
national organizations are parties, There was general

agreement that, while the treaty-making power of —

certain organizations is clear, the determination of

the other organizations which possess capacity for
making treaties would need further consideration.”

(Paragraphs 161-162 of the report.)

13. At its third session in 1951, the Commission had

before it two reports from Mr. Brierly,® one a continua-
tion of the Commission’s general work on the law of

treaties and the other a special report on “reservations

to multilateral conventions” called for by the General

Assembly at the same.time as it had requested an ad-

visory opinion from the International Court of Justice

on the particular problem of reservations to the Geno-

cide Convention.” As to the Commission’s opinions and

recommendations on the special subject of reservations

to multilateral conventions, there is no need to sum-~

marize them here, since this is done later in the present

repert in the commentary which follows articles 18, 19

and 20.8 At its third session of the Commission, Mr.

Brierly presented a second report on the law of treaties

which was discussed in the course of eight meetings..

The Commission took a further decision at that session

concerning the question of international organizations

already mentioned in its report for 1950. It adopted
“the suggestion put forward the previous year by Mr.
Hudson, and supported by other members of the Com-

8 This summary is based upon paragraphs 8-11 in chapter II

of the Commission’s report to the General Assembly in 1959

(A/4169) : Yearbook of the International Law Commission, 1959

(United Nations publication, Sales No.: 59.V.1), vol.. II,
pp. 88-89. ,

4 Yearbook of the International Law Commission, 1950
(United Nations publication, Sales No.: 57.V.3), vol. II, p. 223.

8 Ibid., p. 196. .

8 Yearbook of the International Law Commission, 1951
(United Nations publication, Sales No.: 57.V.6), vol. IJ, pp. 1
and -70.

TICJ. Reports 1951, p. 15.

8 See para. 23 below.

mission, that it should leave aside, for the moment, the

., question of the capacity of international organizations
to make treaties, that it should draft the articles with
reference to States only and that it should examine later

whether they could be applied to international organiza-

tions as they stood or whether they required modifica-

tions,’””® ,
14. Atits fourth session in 1952, the Commission had

before it a “third report on the law of treaties’,!° pre-

pared by Mr. Brierly, who, however, had meanwhile

resigned his membership of the Commission. In the

absence of its author the Commission did not think it

expedient to disctiss that report, and it confined itself

to electing Mr. H. Lauterpacht to succeed Mr. Brierly

as Special Rapporteur.

is At its fifth session in 1953, the Commission re-
ceived a report from Mr. Lauterpacht containing draft

articles and commentaries on a number of topics in the

law of treaties but, owing to its other commitments,

was unable to take up the report at that session. It there-

fore instructed Mr. Lauterpacht to continue his work

and present a further report. At its sixth session in

1954, the Commission duly received Mr. H. Lauter-

pacht’s second report but was again unable to take up

the subject. Meanwhile Mr. (by then Sir Hersch) Lau-

terpacht had resigned from the Commission on his elec-

tion as judge of the International Court of Justice, and at

its seventh session in 1955 the Commission elected Sir

Gerald Fitzmaurice as Special Rapporteur in his place.

16. At the next five sessions of the Commission,

from 1956 to 1960, Sir Gerald Fitzmaurice presented

five separate and comprehensive reports on the law of

treaties, covering respectively: (a) the framing, con-

clusion and entry into force of treaties,1! (b) the ter-

mination of treaties,!2 (c) essential and substantial
validity of treaties,!3 (d) effects of treaties as between.
the parties (operation, execution ‘and enforcement)}4

and (e) treaties and third States.® Although taking full

account of the reports of his predecessors, Sir Gerald
Fitzmaurice began preparing his drafts on the law of
treaties de novo and framed them in the form of an
expository code than of a convention. During this pe-
riod the Commissioui’s time was largely taken up with
its work on the law of the sea and on diplomatic and
consular intercourse and immunities, so that, apart from
a brief discussion of certain general questions of treaty
law at the 368th-370th meetings of its 1956 session, it

9Yearbook of .the International Law Commission, 1951
(United Nations publication, Sales No.: 57,V.6), vol. I, p. 136.

10 Yearbook of the International Law Commission, 1952
(United Nations publication, Sales No.: 58.V.5), vol. II, p. 50.

11 Yearbook of the International Law Commission, 1956
(United Nations publication, Sales No.: 56.V.3), vol. II, p. 104.
12Vearbook of the International Law Commission, 1957

(United Nations publication, Sales No.: 57.V.5), vol. I, p. 16.
13 Yearbook of the International Law Commission, 1958

(United Nations publication, Sales No.: 58.V.1), vol. II, p. 20.
14 Yearbook of the International Law Commission, 1959

(United Nations publication, Sales No.: 59.V.1), vol. II, p. 37.
15 Yearbook of the International Law Commission,

(United Nations publication, Sales No.:60.V.1), vol. IL, p. 6
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2. only able to concentrate upon the law of treaties at
its“sleventh session in 1959. At that session it devoted

some twenty-six meetings!® to a discussion of Sir Ger-

ald Fitzmaurice’s first report on the framing, conclusion

aud entry into force of treaties, and provisionally

adopted the texts of fourteen articles, together with

their commentaries. However, the time available was

not sufficient to enable the Commission to complete its

series of draft articles on this part of the law of trea-

ties.17 In its report for 1959 the Commission stated that,

without prejudice to any eventual decision to be taken

by the Commission it had not so far envisaged its work

on the law of treaties as taking the form of one or more

international conventions but rather as “a code of a

general character”. The arguments in favour of a

“code” were stated to be two-fold:

“First, it seems inappropriate that a code on the

law of treaties should itself take the form of a treaty ;
ot rather, it seems more appropriate that it should

have an independent basis. In the second place, much
of the law relating to treaties is not especially suitable

for framing in conventional form. It consists of
enunciations of principals and abstract rules, most
easily stated in the form of a code; and this also has
the advantage of rendering permissible the inclusion

of acertain amount of declaratory and explanatory
material in the body of the code, in a way that would

not be possible if this had to be confined to a strict

statement of obligation. Such material has consider-
able utility in making clear, on the face of the code

itself, the legal concepts or reasoning on which the

various provisions are based.”16

Mention was also made of possible difficulties that
might arise if the law of treaties were to be embodied

in a multilateral convention and then some States did

not become parties to it or, having become parties to it,

_ subsequently denounced it. On the other hand, it rec-

ognized that these difficulties arise whenever a conven-

-tion is drawn up embodying rules of customary law.

Finally, it underlined that, if it were decided to cast the

code in the form of a multilatéral convention, consider-

able drafting changes, and possibly the omission of

some material, would almost certainly be required.

17, The twelfth session, in 1960, was almost entirely

taken up with consular intercourse and immunities and

ad hoc diplomacy, so that no further progress was made

with the law of treaties during that session. Sir Gerald

Fitzmaurice then had himself to retire from the Com-

mission on his election as judge of the International

Court of Justice, and at the thirteenth session, in 1961,

the Commission elected Sir Humphrey Waldock to suc-

ceed him as Special Rapporteur for the law of treaties.
At the same time the Commission took the following.

general decisions as to its work on the law of treaties:

“(i) That its aim would be to prepare draft articles
on the law of treaties intended to serve as the basis

for a convention;

“(ii) That the Special Rapporteur should be re-
quested to re-examine the work previously done in

this field by the Commission and its Special Rap-
porteurs ;

“(iii) That the Special Rapporteur should begin
with the question of the conclusion of treaties and

16 480th-496th, 500th-504th and 519th-522nd meetings.
17 Chapter II of the Commission’s report for 1959 contains

articles 1-10 and 14-17 of a proposed chapter of a comprehen-
sive code on the law of treaties.

18 Yearbook of the International Low. Commission, 1956
(United Nations publication, Sales No.: 56.V.3), vol. IJ, p. 107.
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then proceed with the remainder of the subject, if

possible covering the whole subject in two years,”!°

By the first of these decisions the Commission changed

the scheme of its work on the law of treaties from a

mere expository statement of the law to the preparation

of draft articles capable of serving as a basis for a mul- .

tilateral convention. In doing so, it had two considera-

tions principally in mind. First, an expository code,

however well formulated, cannot in the nature of things

be so effective as a convention for consolidating the law;

and the consolidation of the law of treaties is of par-

ticular importance at the present time when so many

new States have recently become members of the inter-

national community. Secondly, the codification of the .

law of treaties through a multilateral convention would
give all the new States the opportunity to participate

directly in the formulation of the law if they so wished;
and their participation in the work of codification ap-

pears to the Commission to be extremely desirable in

order that the law of treaties may be placed upon the
widest and most secure foundations. ,

18. At the present session of the Commission the
Special Rapporteur submitted a report (A/CN.4/144

and Add.1) on the conclusion, entry into force and
registration of treaties which was considered by the
Commission at its 636th-672nd meetings. The Com-
mission adopted a provisional draft of articles upon
these topics, which is reproduced in the present chapter
together with commentaries upon the articles. Its plan
is to prepare a draft of a further group of articles at its
next session covering the validity and duration of trea-

ties and a draft of a yet further group of articles at the
subsequent session covering the application and effects
-of treaties. Whether all the drafts should be amalgam-
ated to form a single draft convention or whether the
codification of the law of treaties should be dealt with
in a series of related conventions is a question which can
be left over for decision when all the drafts are com-
plete. Provisionally, and for the purpose of facilitating
the work of drafting, the Commission is adopting the
same method as in the case of the law of the sea—of
preparing a series of ‘self-contained though closely re-
lated group of draft articles.

19. In accordance with articles 16 and 21 of its Stat-
ute, the Commission decided to transmit its draft con-
cerning the conclusion, entry into force and registration
of treaties, through the Secretary-General, to Govern-
ments for their observations. ,

B. THE SCOPE OF THE PRESENT GROUP OF DRAFT

ARTICLES

20. The present group of draft articles covers the
broad topic of the “conclusion” of treaties. “Entry into
force” has been regarded as naturally associated’ with,
if not actually part of, ‘‘conclusion”, while the subject of
“registration of treaties” has been added as belonging
essentially to the procedure of treaty-making: and as
being closely linked in point,of time to entry into force.2
Articles providing for the correction of errors discov-
ered in the texts of treaties after their authentication
‘have been included, as well as articles concerning the
appointment and functions of a depositary. The de-

10 Official Records of the General Assembly, Sixteenth Ses-
sion, Supplement No. 9 (A/4843), para. 39.

20 Article 102 of the Charter requires treaties to be registered
“as soon as possible,” while the regulations adopted by the Gen-
eral Assembly on 14 December 1946 provide that they shall not
be registered until they have entered into force; see article 1,
paragraph 2, of the regulations, United Nations Treaty Series,
vol. I, p. XX.
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positary State’ or international organization, plays so

essential a part in the working of the procedural clauses

‘of a multilateral treaty that reference to the functions

of a depositary is almost inevitable in articles codifying

the law concerning the conclusion of treaties. The Com-
mission notes, moreover, that the General Assembly it-

self, in its resolution 1452 B (XIV) of 7 December

1959 concerning reservations to multilateral conven-

tions, emphasized the need for the practice of depositary
Statés and organizations to be taken into account by

the Commission in its work on the law of treaties. The
articles (articles 28 and 29) prepared by the Commis-

sion concerning the functions of a depositary will, how-

ever, be re-examined since the information concerning
the practice of depositary States and organizations

called for in the above-mentioned resolution is not yet
available.

21. The Commission again considered the question

- of including provisions concerning the treaties of inter-
national organizations in the draft articles on the con-

clusion of treaties. The Special Rapporteur had pre-
pared, for submission to the Commission at a later stage
in the session, a final chapter on treaty-making by inter-
national organizations, He suggested that this chapter

should specify the extent to which the articles concern-
ing States apply to international organizations and
formulate the particular rules peculiar to organizations.
The Commission, however, reaffirmed its decisions of
195171 and 1959? to defer examination of the treaties
entered into by international organizations until it had
made further progress with its draft on treaties con- —
cluded by States. At the same time the Commission

* recognized that international organizations may possess
a certain capacity to enter into international agreements

and that these agreements fall within the scope of the

law of treaties. Accordingly, while confining the specific
provisions of the present draft to the treaties of States,

the Commission has made it plain in the commentaries

attached to articles 1 and 3 of the present draft articles
that it considers the international agreements to which

organizations are parties to fall within the scope of the
law of treaties.

22:.The draft articles have provisionally been ar-

ranged in five sections covering: (i) general provisions,

(ii) the conclusion of treaties by States, (ii1) reserva-

tions, (iv) the entry into force and registration of

treaties and (v) the correction of errors and the func-

tions of depositaries. In preparing the draft articles,
the Commission has sought to codify the modern rules

of international law concerning the conclusion of trea-

ties and the articles formulated by the Commission con-

tained elements of progressive development, as well as

of codification of the law. ,
23. The text of draft articles 1 to 29 and the com-

mentaries, as adopted by the Commission on the pro-

posal of the Special Rapporteur, are reproduced below:

Il. Draft articles on the law of treaties

Part l

CoNCLUSION, ENTRY INTO FORCE AND REGISTRATION
OF TREATIES .

SECTION I: GENERAL PROVISIONS

Article 1

Definitions

1, For the purposes of the present articles, the

21 Yearbook of the International Law Commission, 1951

(United Nations publication, Sales No.: 57.V.6), vol. I, p. 136.
22 Yearbook of the International Law Commission, 1959

(United Nations publication, Sales No.: 59.V.1), vol. II, pp. 89
an .
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following expressions shall have the meanings

hereunder assigned to them:

(a) “Treaty” means any international agreement

in written form, whether embodied in a single in-

strument or in two or more related instruments and

whatever its particular designation (treaty, con-

vention, protocol, covenant, charter, statute, act,

declaration, concordat, exchange of notes, agreed

minute, memorandum of agreement, modus vivendi

or any other appellation), concluded between two

or more States or other subjects of international

law and governed by international law.

(b) “Treaty in simplified form” means a treaty
concluded by exchange of notes, exchange of let-

ters, agreed minute, memorandum of agreement,

joint declaration or other instrument concluded by

any similar procedure.

(c) “General multilateral treaty” means a multi-

lateral treaty.which concerns general norms of in-

ternational law or deals with matters of general

interest to States as a whole.

(d) “Signature”, Ratification”, “Accession”, “Ac-

ceptance” and “Approval” mean in each case the

act so named whereby a State establishes. on the

international plane its consent to be bound by a

treaty. Signature however also means according

to the context an act whereby a State authenticates

the text of a treaty without establishing its con-

sent to be bound.

(e) “Full powers” means a formal instrument

‘issued by the competent authority of a State au-

thorizing a given person to represent the State

either for the purpose of carrying out all the acts

necessary for concluding a treaty or for the par-

ticular purpose of negotiating or signing a treaty

or of executing an instrument relating to a treaty.

(f) “Reservation” means a unilateral statement

made by a State, when signing, ratifying, acced-

ing to, accepting or approving a treaty, whereby

it purports to exclude or vary the legal effect |

of some provisions of the treaty in its application

to that State. ,

(g) “Depositary” means the State or interna-

tional organization entrusted with the functions
of custodian of the text of the treaty and of all

instruments relating to the treaty. ne

2. Nothing contained in the present articles
shall affect in any way the characterization or

classification of international agreements under the
internal law of any State.

Cc ommentary
(1) The definitions, as the introductory words of the

paragraph indicate, are intended only to state the mean-
ings with which the terms in question are used in the
draft articles. 7

(2) Treaty. The term “treaty” is used throughout
the draft articles as a generic term covering all forms
of international agreement in writing. Although the
term “treaty” in one sense connotes only the single
formal instrument, there also exist international agree-
ments, such as exchanges of notes, which are not a
single formal instrument nor usually subject to ratifica-
tion, and yet are certainly agreements to which the law
of treaties applies. Similarly, very many single instru-
ments in daily use, such as an “agreed minute” or a
“memorandum of understanding,” could not appro-
priately be called formal instruments, but they are un-
doubtedly international agreements subject to the law
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of -2aties. A general convention on the law of treaties
tc cover all such agreements, whether embodied in
OSs_instrument or in two or more related instruments,
and whether the instrument is “formal” or “informal.”
The question whether, for the purpose of describing all

such instruments and the law relating to them, the ex-
pression “treaties” and “law of treaties” should be em-

ployed, rather than “international agreements” and
“law of international agreements” is a question of ter-
minology rather than of substance. In the opinion of

the Commission; a number of considerations point

strongly in favour of using the term “treaty” for this
purpose.

(3) In the first place, the treaty in simplified form,
far from being at all exceptional, is very common. The

number of stich agreements, whether embodied in a
single instrument or in two of more related instruments,
is now very large and moreover their use is steadily in-

creasing.”8

(4) Secondly the juridical differences, in so far as
they really exist at all, between formal treaties and
treaties in simplified form lie. almost exclusively in the

field of form, and in the method of conclusion and entry
into force. The law relating to such matters as validity,
operation and effect, execution and enforcement, inter-

pretation, and termination, applies to all classes of in-

ternational agreements. In relation to these matters,

there are admittedly some important differences of a

juridical character between certain classes or categories

‘of international agreements.2* But these differences

spring neither from the form, the appellation, nor any

other outward characteristic of the instrument in which
they are embodied: they spring exclusively from the

content of the agreement, whatever its form. It would

therefore be inadmissible to exclude certain forms of

international agreements from the general scope of a

convention on the law of treaties merely because, in

the field of form pure and simple, and of the method

of conclusion and entry into force, there may be certain
differences between such agreements and formal-agree-

ments. At the most, such a situation might make it de-

sirable, in that particular field and in the section of the

convention dealing with it, to institute certain differ-

ences of treatment between different forms of inter-

national agreements.

(5) Thirdly, even in the case of single formal agree-
ments, an extraordinarily rich and varied nomenclature

has developed which serves to confuse the question of
classifying international agreements. Thus, in addition
to “treaty”, “convention” and “protocol”, one not in-

frequently finds titles such as “declaration”, charter”,
“covenant”, “pact”, “act”, “statute”, “agreement”, “con-

cordat”, whilst names like “declaration” and “agreement”
and “smodus vivendt’ may well be found given both to
formal and less formal types of agreements. As to the
latter, their nomenclature is almost illimitable, even if

so 66some names such as “agreement”, “exchange of notes”,
“exchange of letters”, “memorandum of agreement”, or

23 See first report by Sir Hersch Lauterpacht, Yearbook of
Bhe International Law Commission, 1953 (United Nations pub-
Tication, Sales No.: 59.V.4), vol. II, pp. 101-106,

24 See on this subject the commentaries to Sir Gerald Fitz-
maurice’s second report (Yearbook of the International Law
Commission, 1957 (United Nations publication, Sales No.:
57.V.5), vol. IE, p. 16, paras. 115, 120, 125-128 and 165-168) ;

- his third report (Yearbook of the International Law Commis-
ston, 1958 (United Nations publication, Sales No.: 58.V.1), vol.
II, p. 20, paras. 90-93).
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“agreed minutes”, may be more common than others.
It is true that some types of. instruments are used more

frequently for some purposes rather than others; it is

also true that some titles are more frequently attached
to some types of transaction rather than to others. But

there is no exclusive or systematic use of nomenclature

for particular types of transaction.

(6) Fourthly, the use of the term “treaty” as a
generic term embracing all kinds of international agree-

‘Mments in written form is accepted by the majority of

jurists.?6

(7) Even more important, the generic use of the

term “treaty” is supported by two provisions of the

Statute of the International Court of Justice. In Article
36, paragraph 2, amongst the matters in respect of

which States parties to the Statute can accept the com-

pulsory jurisdiction of the Court, there is listed “a, the

interpretation of a treaty”. But clearly, this cannot be

intended to mean that States cannot accept the com-

pulsory jurisdiction of the Courts for purposes of the

interpretation of international agreements not actually

- called treaties, or embodied in instruments having an-
other designation. Again, in Article 38, paragraph 1,

the Court is directed to apply in reaching its decisions,

“a. international conventions”. But equally, this cannot

be intended to mean that the Court is precluded from
applying other kinds of instruments embodying inter-
national agreements, but not styled “conventions”. On

the contrary, the Court must and does apply them. The
fact that in one of these two provisions dealing with

the whole range of international agreements the term
employed is “treaty” and in. the other the even more
formal term “convention” serves to confirm that the
use of the term “treaty” generically in the present arti-
cles to embrace all international agreements is perfectly
legitimate. Moreover, the only real alternative would
be to use for the generic term the phrase “international
agreement”, which would not only make the drafting
more cumbrous but would sound strangely today, when
the “law of treaties” is the term almost universally em-
ployed to describe this branch of international law.

(8) The term “treaty”, as used in the draft article
covers only international agreements made between
“two or more States or other subjects of international
law”. The phrase “other subjects of international law”
is designed to provide for treaties concluded by: (a)
international organizations, (b) the Holy See which
enters into treaties on the same basis as States, and (c)
other international entities, such as insurgents which
may in some circumstances enter into treaties. The
phrase is not intended to include individuals or corpora-
tions created under national law, for they do not possess
capacity to enter into treaties nor to enter into agree-
ments governed by public international law.2*

25 In his article “The Names and Scope of Treaties” (Amer-
ican Journal of International Law, 51 (1957), No. 3, p. $74),
Mr. Denis P. Myers considers to less than thirty-eight different
appellations ; see also the list given in Sir Hersch: Lauterpacht’s
first report (Yearbook 1953, vol. I, p. 101), paragraph 1 of the
commentary to his article 2. Article 1 of the General Assembly
regulation concerning registration speaks of “every treaty or
international agreement whatever its form and descriptive
name.”

26 Lord McNair, Law of Treaties (1961) p. 22; Rousseau,
Principes généraux du droit international public, p. 132 et seq.
See also the opinion of Louis Renault as long ago as 1869:
“ . every agreement arrived at between .. / : States, in
whatever way it is recorded (treaty, convention, protocol, mu-
tual declaration, exchange of unilateral declaration).” (transla-
tion) Introduction @ Vétude du droit international, pp. 33-34.

27 As to this point and the general question of the capacity
of subjects of international law to enter into treaties; see further
the commentary to article 3.
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(9) The phrase “governed by international law”
ves to distinguish between international agreements

regulated by public international law and those which,
‘although concluded between two States, are regulated
by the national law of one of the parties (or by some
other national law system chosen by the parties).

(10) The use of the term “treaty” in the draft arti-

cles is confined to international agreements expressed
in writing. This is not to deny the legal force of oral
agreements under iriternational law or that some of the
principles contained in later parts of the Commission’s

draft articles on the law of treaties may not have rele-
vance in regatd to oral agreements, But the, term
“treaty” is commonly used as denoting an agreement in
written form, and in any case the Commission con-
siders that, in the interests of clarity and simplicity, its -
draft articles on the law of treaties must be confined to

agreements in written form. On the other hand, although
‘the classical form of treaty was a single formal instru-

ment, in modern practice international agreements are
frequently concluded not only by less formal instru-
ments but also by means of. two or more related instru-

ments. The obvious examples are exchanges of notes
and exchanges of letters. Another is the case of agree-
ments concluded by means of “declarations” made sepa-
rately but related to each other either directly or through

a connecting instrument. The definition, by the phrase
“whether embodied in a single instrument or two or

more related instruments”, brings these forms of inter-

national agreement within the term “treaty” as well as
all those embodied in a single instrument.

(11) “Treaty in simplified form”. As already indi-

cated in paragraph 4 of the present commentary, the law

of treaties for the. most part applies in the same manner
to formal treaties and treaties in simplified form but in
the sphere of conclusion and entry into force some dif-
ferences may be found to exist. In point of fact, formal

and informal treaties are so often employed for pre-

cisely the same kind of transaction that the number of

cases where it can be said with truth that different princi-

ples apply to formal and informal treaties are extremely

few. Nevertheless, in one or two instances a distinction

needs to be drawn between treaties in simplified form

and other treaties (¢.g., articles 4 and 10). The distinc-

tion is not altogether easy to express owing to the great

variety in the use of treaty forms and the somewhat in-

discriminate nomenclature of treaties. In general, treaties’

in simplified form identify themselves by the absence of

one. or more of the characteristics of the formal treaty.

But it would be difficult to base the distinction infallibly

upon the absence or presence of any one of these charac-

teristics. Ratification, for example, though not. usually

required for treaties in simplified form is by no means

unknown. Nevertheless, the treaty forms falling under

the rubric “treaties in simplified form” do in most cases

identify themselves by their simplified procedure. The

Commission has, therefore, defined this form of treaty

by reference to its simplified procedure and by mention- _

ing typical examples.

(12) General nvultilateral treaty. Multiplication of

the number of States participating in the drawing up of

a treaty may raise problems in regard to the procedure

for the adoption, signing and authentication of the treaty
and in regard to the admission of additional parties, the
acceptance of reservations, entry into force and other
matters. The problem is also posed whether different
rules may, perhaps, apply to treaties drawn up by a
limited number of States and those drawn up by a large
number or between those to which only a limited group
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of States may become patties and those to which all or
a very large number of States may become parties. The
Commission, having given close attention to these prob-
lems, found that for most purposes.the relevant distinc-
tion is between treaties drawn up at a conference con-
vened by the States themselves and those drawn up in °

an international organization or at a conference con-

vened by an international organization. But in one or

two cases the Commission found it neecssary to have re-
gard also to other criteria. One of these cases was the
procedure for admitting additional States to participa-

tion in a multilateral treaty. Here, the Commission found

‘that the relevant distinction is between “general multi-

jateral treaties” and other multilateral treaties. Accord-
ingly, it became necessary to define a “general multilateral

treaty” and the Commission took as the basis of its defini-

tion the general character of the treaty from the point of

view of the provisions of the treaty being a matter of
general concern to the international community as a

whole.

(13) Reservation. The need for this definition arises

from the fact that States, when signing, ratifying,

acceding to, accepting or approving a treaty, not infre-

quently make declarations as to their understanding of

some matter or as to their interpretation of a particular

provision. Such a declaration may be a mere clarification

of the State’s position or it may amount to a reservation,

according as it does or does not vary or exclude the

application of the terms of the treaty as adopted.

(14) The remaining definitions do net require com-

ment, as they are sufficiently explained in the relevant

articles and commentaries.

(15) Paragraph 2 is designed to safeguard the posi-

tion of States in regard to their internal law and usages,

and more especially in connexion with the ratification of

treaties. In many countries, the constitution requires that

international agreements in a form considered under the

internal law or usage of the State to be a “treaty” must

be endorsed by the legislature or. have their ratification

authorized by it—perhaps by a specific majority, whereas
- other forms of international agreement are not subject

to this requirement. Accordingly, it is quite essential that

the definition given to the term “treaty” in the present

articles should do nothing to disturb or affect in any way
the existing domestic rules or usages which govern the

classification of international agreements under national
law.

Article 2

Scope of the present articles

1. Except to the extent that the particular con-

‘text’ may otherwise require, the present articles

shall apply to every treaty as defined in article 1,

paragraph 1 (a). 7 ;

2. The fact that the present articles do not

apply to international agreements not in written

form shall not be understood as affecting the legal
force that such agreements possess under interna-

- tional law.

Commentary

(1) Paragraph 1 of this article has to be read in con-
junction with the definition of treaty in article 1, from
which it appears that the draft articles apply to every
international agreement in written form concluded be-
tween two or more subjects of international law and
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tween their State and the State to which they are
credited.

~(b) The same rule applies in the case of the
Heads of a permanent mission to an international

organization in regard to treaties drawn up under

the auspices of the organization in question or be-
tween their State and the organization’ to which |

‘they are accredited.

_ 3, Any other representative of a State shall be
required to furnish evidence, in the form of writ-
ten credentials, of his authority to negotiate,

draw up and authenticate a treaty on behalf of his
‘State,

4. (a) Subject to the provisions of paragraph 1

above, a representative of a State shall be required
to furnish evidence of his authority to sign (wheth-

er in full or ad referendum) a treaty on behalf of

his State by producing an instrument of full
powers.

(b) However, in the case of treaties in simplified
form, it shall not be necessary for a representative

to produce an instrument of full powers, unless

called for by the other negotiating State.:

5. In the event of an instrument of ratification,

“accession, approval or acceptance being signed by

a representative of the State other than the Head

of State, Head of Government or Foreign Minister,

that representative shall be required to furnish evi-

dence of his authority.

6. (a) The instrument of full powers, where

required, may either be one restricted to the. per-

formance of the particular act in question or a

grant of full powers which covers the performance

of that act.

(b) In case of delay in the transmission of the

instrument of full powers, a letter or telegram evi-

dencing the grant of full powers sent by the com-

petent authority of the State concerned or by the

head of its diplomatic mission in the country

where the treaty is negotiated shall be provision-

ally accepted, subject to the production in due

course of an instrument of full powers, executed in

proper form.

(c) The same rule applies to a letter or telegram

sent by the Head of a permanent mission to an in-

ternational organization with reference to a treaty
of the kind mentioned in paragraph 2 (b) above.

Commentary

(1) Authority to represent the State in doing any of
the acts by which treaties are negotiated and concluded
is a matter to be decided by each State in accordance
with its own internal laws and usages. However, other
States have a legitimate. interest in the matter to the ex-
tent of being entitled to reassure themselves that a repre-
sentative with whom they are dealing has authority from
his State to carry out the transaction in question. In some
cases, the very position of the representative in the State
gives this assurance; where this is not so, there is
normally a right to call for evidence of authority of the
person concerned to act in the particular transaction on
behalf of his State. The present article seeks to specify
the cases when, according to modern practice, no evi-
dence of authority is required and those when a repre-
sentative either must produce evidence of his authority —
or is liable to do so if called upon.
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(2) Heads of State, Heads of Government and For-

eign Ministers are considered in virtue of their offices

and functions to possess an ‘authority to act for their

States in negotiating, drawing up, authenticating or sign-

ing a treaty. In the case of Foreign Ministers this was

expressly recognized by the Permanent Court of Inter-

national Justice in the Eastern Greenland Case® in con- —

nexion with the “Thlen Declaration.” Accordingly, para-
gtaph 1 lays down that no evidence is required of the

authority of these officers of State for the purposes men-
tioned.

(3) Similarly, in accordance with accepted practice,

paragraph 2 provides that the Head of a diplomatic mis-

sion is to be considered to have authority to negotiate,
draw up and authenticate a treaty between his State and

the State to which he is accredited. Thus, article 3 (c)
of the Vienna Converition on Diplomatic Privileges and

Immunities provides that “the functions of a diplomatic

mission consist, inter alia, in... negotiating with the

Government of the receiving State”. However, the as-

sumption does not extend in the case of the Head of a
diplomatic mission to signing a treaty with binding effect ;

in carrying out that act he is governed by the rule in

paragraph 4 of the present article. The practice of estab-
lishing permanent missions at the headquarters.of certain
international organizations to represent the State and to
invest the permanent representatives with powers simi-

lar to those of the Head of a diplomatic mission is now
extremely common, The Commission therefore considers

that the rule in paragraph 3 should also apply to such
permanent representatives to international organizations.

(4) Paragraph 3 lays down the general rule that
representatives other than those already mentioned are

under an obligation to produce evidence, in the form of
written credentials, of their authority to negotiate, draw
up and authenticate a treaty, even if this requirement
may sometimes be overlooked ar waived.

_ (5) As already indicated in regard to the Head of a
diplomatic mission, authority to negotiate, draw up and
authenticate is distinct from authority to sign. While au-
thority to sign, if possessed by the representative at the
stage of negotiation, may reasonably be held to imply
authority to negotiate, the reverse is not true; and in the
case Of treaties not in simplified form a further authority
specifically empowering him to sign is necessary before
signature can be affixed. The practice of Governments in
regard to treaties of which the Secretary-General of the
United Nations is depositary indicates that no distinction
is made for this purpose between signature and signature
ad referendum, and the rule has accordingly been so
stated in paragraph 4 (a) of the article.

(6) In the case of treaties in simplified form, the
production of an instrument of full powers is not usually
insisted upon in practice. As it is possible to imagine cir-
cumstances in which the other State might wish to assure
itself of a representative's power to sign an exchange of
notes or other treaty in simplified form, the Commission
has proposed a rule in paragraph 4.(b) which dispenses
with the production of full powers, “unless called for by
the other negotiating State”.

(7) Instruments of ratification, accession, acceptance
and approval are normally signed by Heads of State,
though in modern practice this is sometimes done by
Heads of Government or by Foreign Ministers. In these
cases, evidence of authority to sign the instrument is not
required. However, in rare cases—usually because of
special urgency to deposit the instrument—the Head of

80 P.C.LJ., Series A/B,53, p. 71.

000195



governed by international law: The words “except to the
ex’ ~t that a particular context may otherwise require
pr. .ce the statement as to the scope of the present
articles simply as a recognition of the fact that some of

- their provisions are, either by their express terms or by

their inherent nature, only applicable to certain kinds of
treaties.

(2) As already stated in paragraph 10 of the com--

mentary to article 1, the restriction of the draft articles
to agreements in written form does not mean that the
Commission considers oral international agreements to

be without legal force. Accordingly, in order to remove
any possibility of misunderstanding, paragraph 2 of the

present article, without entering further into the matter,

expressly preserves such legal force as oral agreements

possess under international law.

_ Article 3

Capacity to conclude treaties

1. Capacity to conclude treaties under interna-

tional law is possessed by States and by other sub-
jects of international law.

2. Ina federal State, the capacity of the member

states of a federal union to conclude treaties de-

pends on the federal constitution.

3. In the case of international organizations,

capacity to conclude treaties depends on the con-

stitution of the organization concerned.

Commentary

' (1) Some members of the Commission were doubtful

about the need for an article on capacity in international

law to conclude treaties. They pointed out that capacity

to enter into diplomatic relations had not been dealt with
in the Vienna Convention and suggested that, if it were

to be dealt with in the law of treaties, the Commission

might find itself codifying the whole law concerning the

“subjects” of international law. Other members felt that

the question of capacity is more prominent in the law of

treaties than in the law of diplomatic intercourse and

immunities and that the draft articles should contain at

least some general provisions concerning capacity to

conclude treaties. The Commission, while holding that it

would not be appropriate to enter into all the detailed

problems of capacity which may arise, decided to include

the present article setting out three broad provisions con-

cerning capacity to conclude treaties.

(2) Paragraph 1 lays down the general principle that
treaty-making capacity is possessed by States and by

other subjects of international law. The term. “State” is
used here with the same meaning as in the Charter of

the United Nations, the Statute of the Court, the Geneva
Convention on the Law of the Sea and-the Vienna Con-
vention on Diplomatic Intercourse and Immunities; i.e.,
it means a State for the purposes of international Jaw.
The phrase “other subjects of international law” is pri-
marily intended to cover international organizations, to
remove any doubt about the Holy See and to leave room
for more special cases such as an insurgent community.
to which a measure of recognition has been accorded.

(3) Paragraph 278 deals with the case of federal
States whose constitutions, in some instances, allow to
their member states a measure of treaty-making capac- |

28 For the reasons given by him in the summary records of
the 658th and 666th meetings, Mr. Briggs does not accept the
provisions of paragraph 2 of article 3.
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ity. It does not cover treaties made between two units of

the federation. Agreements between two member states

or a federal State have a certain similarity to interna-

tional treaties and in some instances certain principles of

treaty Jaw have been applied to them by analogy. How-

ever, those agreements operate within the legal régime

of the constitution of the federal State, and to bring

them expressly within the terms of the present articles

would be to risk a conflict between international and

domestic law. Paragraph 2, therefore, is concerned only.
. ‘with treaties made by the federal Government itself, or
by a unit of the federation with an outside State. More °
frequently, the treaty-making capacity is vested exclu-
sively in the federal Government, but there is no rule of
international law which precludes the component states
from being invested with the power to conclude treaties
with third states. A question may arise in some cases as
to whether the component state concludes the treaty as
an organ of the federal State or in its own right. But on
this point also the solution has to be sought in the provi-
sions of the federal constitution.

(4) Paragraph 3 states that the treaty- making capacity
of an international organization depends on its constitu-
tion. The term “constitution” has been chosen deliber-
ately in preference to “constituent instrument.” For the
treaty-making capacity of an international organization
does not depend exclusively on the terms of the constitu-
ent instrument of the organization but also on the deci-
sions and rules of its competent organs. Comparatively
few constituent treaties of international organizations
contain provisions concerning the conclusion of treaties
by the organization ; nevertheless, the great majority of
organizations have considered themselves competent to
enter into treaties for the purpose of furthering the aims
of the organization. Even when, as in the case of the
Charter, the constituent treaty has contained express pro-
visions concerning the making of certain treaties, they
have not been considered to exhaust the treaty-making
‘powers of the organization. In this connexion, it is only
necessary to recall the dictum of the International Court
in its opinion on Reparation for Injuries Suffered in the
Service of he United Nations2® “Under international
law, the organization must be deemed to have those pow-
ers which, though not expressly provided for in the
Charter, are conferred upon it by necessary implication
as being essential to the performance of its duties.” Ac-
cordingly, important although the provisions of the con-
-stituent treaty of an organization may be in determining
the proper limits of its treaty-making activity, it is the
constitution as a whole—the consituent treaty together
with the rules in force in the organization—that deter-
mine the capacity of an international organization to
conclude treaties.

Section II: ConcLusIon OF TREATIES BY STATES

Article 4

Authority to negotiate, draw up, authenticate, sign,
ratify, accede to, approve or accept a treaty

1. Heads of State, Heads of Government and
Foreign Ministers are not required to furnish any
evidence of their authority to negotiate, draw up,
authenticate or sign a treaty on ‘behalf of their
State.

2. (a) Heads of a diplomatic mission are not
required to furnish evidence of their authority to
negotiate, draw up and authenticate a treaty be-

291.CJ. Reports 1949, p. 182.
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a missius uf a permanent representative to an organiza-
tiopamay be instructed to sign and deposit such an in-
str@pent; in these cases, according to the practice of the
Seeretary-General, full powers are demanded and pro-
duced. It is these cases for which paragraph 5 seeks to
provide.

(8) Paragraph 6 deals with the form of full powers
and'with cases where less formal evidence may provi-
sionally be accepted in lieu of full powers. Normally, full
powers are isstied ad hoc for the execution of the par-
ticular act in question, but there does not appear to be

any reason why full powers should not be couched in a
‘wider form provided that they leave no doubt as to the

scope of the powers which they confer. Some countries,
it is understood, may adopt the practice of issuing to

certain Ministers, as part of their normal commissions,
wide full powers which, without mentioning any par-
ticular treaty, confer on the Minister authority to sign

treaties or categories of treaties on behalf of the State.
In addition, some permanent representatives at the

headquarters of international organizations, that are the

depositaries of multilateral treaties, are clothed by their
States with such wide full powers, either included in

their credentials or contained in a separate instrument. .
The Commission will be glad eventually to have informa-

tion from Governments as to their practice in regard to

these forms of full powers. In the meanwhile, it seems

justifiable tentatively to insert in paragraph 6 (a) a pro-
vision allowing full powers framed to cover all treaties

or specific categories of treaty.

(9) Paragraphs 6 (b) and (c) recognize a practice

of comparatively recent development which is of consid-

erable utility and should serve to render initialling and

signature ad referendum unnecessary save in exceptional

circumstances. A letter or telegram is, in case of urgency,

accepted as provisional evidence of authority, subject to

the production in due course of full powers executed in

proper form.

Article 5

Negotiation and drawing up of a treaty

A treaty is drawn up by a process of negotiation

which may take place either through the diplo-

matic or some other agreed channel, or at meet-

ings of representatives or at an international con-

ference. In the case of treaties negotiated under:

the auspices of an international organization, the

treaty may be drawn up either at an international

conference or in some organ of the organization

itself,

Commentary

The Commission, although it recognized the contents

of this article to be more descriptive than normative, de-

cided to include it, since the process of drawing up the

text is an essential preliminary to the legal act of the
adoption of the text dealt with in the next article.
Article 5, in short, provides a logical connecting link be-

tween article 4 and article 6.

Article 6

Adoption of the text of a treaty

The adoption of the text of a treaty takes place:

(a) In the case of a treaty drawn up at an inter-

national conference convened by the States con-
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cerned or by an international organization, by the

vote of two-thirds of the States participating in the
conference, unless by the same majority they shall

decide to adopt another voting rule;

(b) In the case of a treaty drawn up within an

organization, by the voting rule applicable in the

competent organ of the organization in question;

(c) In other cases, by the mutual agreement of

the States participating in the negotiations.

Commentary

(1) This article deals with the voting rule by which

the text of the treaty is “adopted”, i.e. the voting rule

by which the form and content of the proposed treaty is

settled. At this stage, the negotiating States are concerned

only with drawing up the.text of the treaty as a docu-
ment setting out the provisions of the proposed treaty ;

and their votes, even when cast at the end of the negoti-
ations in favour of adopting the text as a whole, relate
solely to this process, A vote cast at this stage, therefore,

is not in any sense an expression of the State’s agree-

ment to be bound by the provisions of the text, which

can only become binding upon it by a further expression

of its consent (signature, ratification, accession or ac-

‘ ceptance).

(2) In former times the adoption of the text of a

treaty almost always took place by the agreement of all

the States participating in the negotiations and unanimity

could be said to be the general rule. The growth of the

practice of drawing up treaties in large international con-

ferences or within international organizations has, how-

ever, led to so normal a use of the procedure of majority

vote that, in the opinion of the Commission, it would be

unrealistic to lay down unanimity as the general rule for

the adoption of the texts of treaties drawn up at confer-

ences or within organizations. Unanimity remains the

general rule for bilateral treaties and for treaties drawn

up between very few States. But for other multilateral

treaties a different rule must be specified, although, of

course, it will always be open to the States concerned to
apply the rule of unanimity in a particular case, if they
should so decide.

(3) Sub-paragraph (a) of the present article deals
with the case of treaties drawn up at international con-
ferences and the main questions for the Commission
were: (i) whether a distinction should be drawn between
conferences convened by an international organization,
and (ii) the principles upon which the voting rule should
be determined.

(4) As to the first question, when the General As-
sembly convenes a conference, the practice of the Secre-
tariat of the United Nations is, after consultation with
the groups and interests mainly concerned, to prepare
provisional or draft rules of procedure for the confer-
ence, including a suggested‘voting rule, for adoption by
the conference itself.*4 But it is left to the conference to
decide whether to adopt the suggested rule or replace it
by another. The Commission therefore concluded that
both in the case of a conference convened by the States
themselves and of one convened by an. organization
the voting rule for adopting the text is a matter for the
States at the conference.

(5) As to the second question, the rule proposed in

31 Cf. General Assembly resolution 479(V) of 12 December
1950, “Rules for the calling of non-governmental conferences by
the Economic and Social Council”.
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sub-paragraph (@) is that a two-thirds majority’ should

‘e necessary for the adoption of a text at any interna-
tonal conference, unless the States at the conference

should by the same majority decide to apply a different
voting rule. While the States at the conference must re-

tain the ultimate power to decide the voting rule by which

they will adopt the text of the treaty, it appears to the

Commission to be extremely desirable to fix in the pres-
“ent articles the procedure by which a conference is to
arrive at its decision concerning that voting rule, Other-

wise there is some risk of the work of the conference

being delayed by long procedural debates concerning the

preliminary voting rule by which it is to decide upon its

substantive voting rule for adopting the text of the treaty.

Some members of the Commission considered that the
procedural vote should be taken by simple majority.

Others felt that such a rule might not afford sufficient

protection to minority groups at the conference, for the

other States would be able in every case to decide by a

simple majority to adopt the text of the treaty by the

vote of a simple majority and in that way override the

views of what might be quite a substantial minority

group of States at the conference. The rule in sub-

paragraph (a) takes account of the interests of minori-

ties to the extent of requiring at least two-thirds of the

States to be in favour of proceeding by simple majorities

before recourse can be had to simple majority votes for

adopting the text of a treaty. It leaves the ultimate deci-

sion in the hands of the conference but at the same time

establishes a basis upon -which the procedural questions

can be speedily and fairly resolved. The Commission felt

- all the more justified in proposing this rule, seeing that

the use of a two-thirds majority for adopting the texts

of multilateral treaties is now so frequent.

(6) Sub-paragraph (b) deals with the case of treaties,

like the Genocide Convention or the Convention on the

Political Rights of Women, which are drawn up actually

within an international organization. Here, the voting

rule for adopting the text of the treaty must clearly be

the voting rule applicable in the particular organ in which

the treaty is adopted.

(7) There remain bilateral treaties and a residue of

multilateral treaties concluded between a small group of .
States otherwise than at an international conference. For
all these treaties unanimity remains the rule.

Article 7

Authentication of the text

1. Unless another procedure has been prescribed
in the text or otherwise agreed upon by States
participating in the adoption of the text of the

treaty, authentication of the text may take place

in any of the following ways:

(a) Initialling of the text by the representatives
of the States concerned;

(b) Incorporation of the text in the final act of
the Conference in which it was adopted;

(c) Incorporation of the text in a resolution of
an international organization .in which it was
adopted or in any other form employed in the or-
ganization concerned.

2. In addition, signature of the text, whether a
full signature or signature ad referendum, shall
automatically constitute an authentication of the

text of a proposed treaty, if the text has not been
previously authenticated in another form under
the provisions of paragraph 1 above. |
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3. On authentication in accordance with the

_foregoing provisions of the present article, the

text shall become the definitive text of the treaty.

Commentary

(1) Authentication of the text of a treaty is necessary

in order that the negotiating States, before they are

called upon to decide whether they will become parties to.

the treaty, may know finally and definitively what is the

content of the treaty to which they will be subscribing.

There must come a point, therefore, at which the draft

which the parties have agreed upon is established as being

the text of the proposed treaty. Whether the States con-

cerned will eventually become bound by this treaty is of

course another matter, and remains quite open. But they

must have, as the basis for their decision on this question

a final text not susceptible of alteration. Authentication

is the process by which this final text is established, and

it consists in some act or procedure which certifies the

text as the correct and authentic text.

(2) Previous drafts on the law of treaties have not

recognized authentication as a distinct part of the treaty-

making process. The reason appears to be that until com-

paratively recently signature was the normal method of
authenticating a text, and that signature always has an-
other and more important function. For it is also either
a first step towards ratification, acceptance or approval
of the treaty, or an expression of the States consent to
be bound hy it. The authenticating function of signature
is consequently masked by being merged in its other
function.®? In recent years, however, other methods of
authenticating texts of treaties on behalf of all or most
of the negotiating-parties have been devised. Examples
are the incorporation of unsigned texts of projected trea-
ties in final acts of diplomatic conferences, the procedure
of the International Labour Organisation under which
the signatures of the President of the International La-
bour Conference and of the Director-General of the In-
ternational Labour, Office authenticate the texts of Jabour
conventions, and treaties whose texts are authenticated
by being incorporated in a resolution of an international
organization. It is these developments in treaty-making
practice which render it desirable to deal separately in
the draft articles with authentication as a distinct pro-
cedural step in the conclusion of a treaty.

(3) Paragraph 1 of the article sets out the methods
of authentication other than signature, and paragraph 2
covers signature as an act of authentication. Signature
has been dealt with separately because it only operates
as an authenticating act, if the treaty has not already
been authenticated in one of the ways mentioned in para-
graph 1,

(4) Paragraph 3 states the legal effect of authenti-
cation as an act which renders the text definitive. This
means that, after. authentication, any change in the word-
ing of the text would have to be brought out by an agreed
correction of the authenticated text (see articles 26 and
27).

Article 8

Participation in a treaty

1. In the case of a general multilateral treaty,
every State may become a party to the treaty un-

32 See Yearbook of the International Law Commission, 1950
(United Nations publication, Sales No.: 57.V.3), vol. II, pp.
33-234,
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le@it is: otherwise provided ‘by the terms of the
treaty itself or by the established rules of an in-

ternational organization.

2. In all other cases, every State may become a

party to the treaty:

(a) Which took part in the adoption of its text,

or’

(b) To which the treaty is expressly made open

by its terms, or

(c) Which although it did not participate in the

adoption of the text was invited to attend the con-

ference at which the treaty was drawn up, unless

the treaty otherwise provides.

Article 9

The opening of a treaty to the |
participation of additional States

1, A multilateral treaty may be opened to the
participation of States other than those to which

it was originally open:

(a) In the case of a treaty drawn up at an inter-

’ national conference convened by the States con-
cerned, by the subsequent consent of two-thirds

of the States which drew up the treaty, provided

that, if the treaty is already in force and... years

have elapsed since the date of its adoption, the

consent only of two-thirds of the parties to the

treaty shall be necessary;

(b) In the case of a treaty drawn up either in an

international organization or at an international

conference convened by an international organiza-

tion, by a decision of the competent organ of the

organization in question, adopted in accordance

with the applicable voting rule of such organ.

2. Participation in a treaty concluded between

a small group of States may be opened to States
other than those mentioned in article 8 by the sub-

sequent agreement of all the States which adopted

the treaty, provided that, if the treaty is already in

force and... years have elapsed since the date

of its adoption, the agreement only of the parties

to the treaties shall be necessary.

3. (a) When the depositary of a treaty receives

a formal request from a State desiring to be ad-

mitted to. participation in the treaty under the

provisions of paragraphs 1 and 2 above, the de-

positary:

(i) In a case falling under paragraph 1 (a) and

paragraph 2, shall communicate the request to the
States whose consent to such participation is speci-
fied in paragraph 1 (a) as being material;

(ii) In a case falling under paragraph 1 (b),
shall bring the request, as soon as possible, before
the competent organ of the organization in ques-

tion.

(b) The consent of a State to which a request
has been communicated under paragraph 3 (a) (i)
above shall be presumed after the expiry of twelve

months from the date of the communication, if it
has not notified the depositary of its objection to
the request.

4. When a State is admitted to participation in
‘a treaty under the provisions of the present article
notwithstanding the objection of one or more
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States, an objecting State may, if it thinks fit, noti-

fy the State in question that the treaty shall not

come into force between the two States.

Commentary

(1) Articles 8 and 9 define the States to which it is

open to become a party to a treaty. Article 873 covers

what may be termed original participation in a treaty;

that is, it defines the States who may become a party as
from the date of the adoption of the text of the treaty.

Article 9 lays down. the conditions under which partici-

pation in treaties may be extended to additional States
by decisions subsequent to the adoption of the text.

(2) The Commission gave particular attention to the

problem of participation in general multilateral treaties
which it considered to be of special importance in this
connexion. It was unanimous in thinking that these trea-

ties because of their special character should, in principle,

be open to participation on as wide a basis as possible.
Some members of the Commission considered that as
these treaties are intended to be universal in their applica-
tion they should be open to participation by every State.
They took the view that it is for the general good that
all States should become parties to such treaties, and that
in a world community of States, no State should be ex-
cluded from participation in treaties of this character.
They did not think that the principle of the freedom of
States to determine for themselves the extent to which
they are prepared to enter into treaty relations with other
States was any obstacle to the Commission formulating a
rule under which general multilateral treaties would be
open to participation by every State. For it not infre-
quently happens already that States find themselves par-
ties to the same treaties and members of the same inter-
national organization as States with which they have no
diplomatic relations or do not even recognize.

(3) Other members of the Commission did not feel
justified in setting aside, even in the case of general multi-
lateral treaties, so fundamental a principle of treaty law
as the freedom of the contracting States to determine, .
by the clauses of the treaty itself, the States which may
become a party to it. On the other hand, it was considered
by many members that the special character of general
multilateral treaties justifies, in those cases where the
treaty does not specify the categories of States to which
it is to be open, a presumption that every State may
become a party to it. They recognized that the general
multilateral treaties of recent years, such as the Geneva
Conventions on the Law of the Sea and the Vienna Con-
vention on Diplomatic Relations had not been made open
to all States but to specified, if very wide, categories of
States. Nevertheless, they considered that on grounds of
principte and as a measure of progressive development
of international law, the Commission should propose to
Governments the rule which appears in paragraph 1 of
article 8. These members also expressed the view that the
problem of participation in general multilateral treaties
should be kept entirely distinct from the problem of rec-
ognition of States.

(4) Another group of members, while fully sharing
the view that general multilateral treaties should, in prin-
ciple, be open to all States, did not think that the Com-
mission would be justified in including such a presump-
tion as to the intention of the contracting States, having
regard to the clear indication of a contrary intention on

33 For the reasons given by him in the summary records of the
648th (paras. 10-22) and 667th meetings, Mr. Briggs does not
accept the provisions of article 8.
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the part of States in recent practice, and especially in
United Nations practice. For it had become common form

general multilateral treaties drawn up under the aus-

pices of the United Nations and the specialized agencies,

as well as ina number of other treaties, to insert a clause

opening them to all members of the United Nations and

the specialized agencies, to all parties to the Statute of
the International Court of Justice and to any other State

‘invited by the General Assembly. This formula, they con-

sidered, opens the treaty to an exceedingly wide list of

States and, in effect, only excludes controversial cases.

These members did not think that the Commission’s pro-
posals ought to go beyond this practice which hinges upon

.the decision in doubtful cases being taken by the General

Assembly or by the competent organ of some other or-

ganization of world-wide membership. Accordingly, they

advocated confining article 8 to the provisions set out in
paragraph 2 and leaving the case of general multilateral -
treaties to be covered by paragraph 1 of article 9. The
effect of the latter paragraph in regard to the large body '

of treaties concluded under the auspices of international

organizations is to put the decision in the hands of the

competent organ of the organization concerned, as under

existing practice, and in other cases to make it subject to

a two-thirds vote of the States concerned. These mem-
bers considered that a rule putting the decision in doubt-
ful cases in the hands of the General Assembly, or of the
competent organ of some other organization or of a
two-thirds majority of the interested State was also ex-
tremely desirable from the point of view of the deposi-
tary. Otherwise the Secretary-General or any other de-

. positary would have to choose between accepting every

signature, accession, etc. from any group claiming to be
a State or to make delicate and perhaps controversial

political appreciations more appropriate to the General

Assembly or some other political organ.

(5) The view that, where a general multilateral treaty
is silent concerning the States to which it is open every

State must be presumed to have a right to become a party

to the treaty, prevailed in the Commission, and the rule
is so stated in article 8, paragraph 1.

(6) There still remains, however, the problem of gen- -

eral multilateral treaties which specify the categories of

States to which they are open and thereby exclude the
principle in article 8, paragraph 1. These treaties the

Commission has sought to cover in article 9, paragraph 1,

which provides for them to be made open to additional

States, either by a two-thirds majority of the States

which drew up the treaty, or by the decision of the com-

petent organ of an international organization. The for-

mula “by a two-thirds majority of the States which drew

up the treaty” is, of course, based on the fact that, as

mentioned in the commentary on article 6, the adoption

of a treaty in modern practice takes place in the great

majority of cases by a two-thirds majority. In other

words, the proposal is that the treaty should be made

open to additional States by the same majority as will

normally have been applied in adopting the participation

clause of the treaty. But, where the treaty has been
drawn up either within an organization or at a confer-

ence convened by an organization, the proposal is that
the decision should rest with its competent organ. The
Commission considered that these provisions are suit-
able also for the case of multilateral treaties which,
though not of a general character, have been concluded
between a considerable number of States. Accordingly,
article 10, paragraph 1, applies to these treaties as well
as to general multilateral treaties.

(7) Paragraph 2 of article 9 is therefore limited to
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treaties concluded between a small group of States and

for these treaties it is thought that the unanimity rule

should be retained. co

(8) Paragraph 3 indicates the procedures for dealing
with requests for admission to treaties under the two

preceding paragraphs.

(9) Paragraph 4 gives effect to the right of a State -

to decide whether or not it will enter into treaty rela-

tions with another State.

(10) Finally, the Commission gave particular atten-
tion. to the problem of the accession of new States to

general multilateral treaties, concluded in the past, whose

participation clauses were limited to specific categories

of States. New States may very well wish to become

parties to some of these treaties and, if so, it is clearly

desirable that legally they should be in a position to do

so. There are, however, certain difficulties in the way of

achieving this result easily through the provisions of the

present draft articles. One is that, in the nature of

things, there is bound to be some delay before these

draft articles, assuming that ultimately a convention re-

sults from them, could become effective. Another is that

a convention only binds the parties to it, and unless all

the surviving parties to the older multilateral treaties in

question became actual parties to the new convention on

the conclusion of treaties, there might be doubt about

the effectiveness of the convention to create a right of

accession to the old treaties. The Commission, therefore,

suggests that consideration should be given to the pos-

sibility of solving this problem more expeditiously by

other procedures. It seems to be established that the

opening of a treaty to accession by additional States,

while it requires the consent of the States entitled to a

voice in the matter, does not necessitate the negotiation

of a fresh treaty amending or supplementing the earlier

one. One possibility would be for administrative action

to be taken through the depositaries of the individual

treaties to obtain the necessary consents of the States
concerned in each treaty ; indeed, it is known that action
of this kind has been taken in some cases. Another ex-

pedient that might be considered is whether action to
obtain the necessary consents might be taken in the form
of a resolution of the General Assembly by which each
Member State agreed that a specified fist of multilateral
treaties of a universal character should be opened to |
accession by new States. It is true that there might be
a few non-member States whose consent might also be
necessary, but it should not be impossible to devise a
means of obtaining the assent of these States to the
terms of the resolution.

Article 10

Signature and initialling of the treaty

1. Where the treaty has not been signed at the

conclusion of the negotiations or of the confer-
ence at which the text was adopted, the States

participating in the adoption of the text may pro-
vide either in the treaty itself or in a separate
agreement:

(a) That signature shall take place on a subse-
quent occasion; or

(b) That the treaty shall remain open for signa-
ture at a specified place either indefinitely or until
a certain date.

2. (a) The treaty may be signed uncondition-
ally; or it may be signed ad referendum to the
competent authorities of the State concerned, in
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wh'-h case the signature is subject to confirmation.

, Signature ad referendum, if and so long as
it has not been confirmed, shall operate only as an

actauthenticating the text of the treaty.

(c) Signature ad referendum, when confirmed,

shall have the same effect as if it had been a full
signature made on the date when, and at the place
where, the signature ad referendum was affixed

to the treaty.

3. (a) The treaty, instead of being signed, may
be initialled, in which event the initialling shall
operate only as ati authentication of the text, A
further sepatate act of signature is required to

constitute the State concerned a signatory of the
treaty,

(b) When initialling is followed by the subse-
quent signature of the treaty, the date of the sig-
nature, not that of the initialling, shall be the date
tipon which the State concerned shall become a4

signatory of the treaty.

Commentary

(1) The antithesis in paragraph 1 of the present
atticle is between the treaty that remains open for sig-

nature until a certain date—or else indefinitely-——and the

treaty that does not. Most treaties, in particular bilateral
treaties and treaties negotiated between a small group

of States, do not remain open for signature. They are

signed either immediately on the conclusion of the nego-

tiation, or on some later date especially appointed for the

purpose. In either case, States intending to sign must do

so on the occasion of the signature, and cannot do so

thereafter. They may of course still be able to become

parties to the treaty by some other means, e.g. accession

or acceptance. . :

(2) In the case of treaties negotiated at international

conferences, there is a growing tendency to include a

clause leaving them open for signature until a certain

date (usually six months after the conclusion of the

conference). In theory, there is no reason why such

treaties should not remain open for signature indefi-

nitely, and ‘cases of this are on record.** However, the

more general practice is to leave multilateral treaties

open for signature for a specific period and this practice

has considerable advantages. The closing stages of in-’

ternational conferences are apt to be hurried. Often the

' Governments are not in possession of the final text,
which may only have been completed at the last moment.

For that reason, many representatives do not sign the
treaty in its final form. Yet, even if the treaty makes it
possible to become a party by accession, many Govern-
ments would prefer to do so by signature and ratifica-—
tion. It is also desirable to take account of the fact that
Governments which are not sure of being able eventually
to ratify, accept or approve a treaty may nevertheless
wish for an opportunity of giving that measure of sup-
port to the treaty which signature implies, These pre-
occupations can most easily be met by leaving the treaty
open for signature at the seat of the “headquarters”
Government or international organization.

34 Article 14 of the Convention on treaties, adopted at Havana
on 18 February 1928, provides as follows: “The present Con-
vention shail be ratified by the signatory States and shall remain
open for signature and for ratification by the States represented
at the Conference and which have not been able to sign it”.
This Convention, together with seven further Conventions
adopted at the Sixth Conference of American States held at
Havana, merely state that the Convention shall remain open for
signature and ratification, without specifying any time-limit.
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(3) Paragraphs 2 and 3 deal with signature ad refer-
endum and initialling. Signature ad referendum, as in-

dicated in paragraph 2, is not full signature, but it will
tank as one if subsequently confirmed by the Govern-

ment on whose behalf it was made. Initialling is not

nofinally the equivalent of signature and operates in

most cases as an act authenticating the text. The prin-

cipal differences between initialling and signature ad
referendum ate:

_ (@) Whereas signature ad referendum is basically
both an atithenticating act (where the text has riot other-
wise been authenticated already) and a provisional sig
ature of the treatty, initialling is anid always retnaitis
afi authietiticating act only, which is incapable of being
transformed into full signature by mere confirmation;
and .

_ (b) Whereas confirmation of a signature ad referen-
dum has retroactive effect catising the State to ratik as
a signatory from the date of the signature ad refer-
endum, a signature subsequent to initialling has no re-
troactive effect and the State concerned becomes a
signatoty only from the date of the subsequent act of
signattire.

(4) There tay also be a certain difference in the
occasions on which these two procedures are employed.
Initialling is employed for various purposes. One is.
to authenticate a text at a certain stage of the negoti-
ations, pending further consideration by the Gevern-
ments concerned. It may also be employed by a repre-
sentative who has authority to negotiate, but is not in
possession of (and is not at the moment able to obtain)
an actual authority to sign.25 Sometimes it may be re-
sorted to by a representative who, for whatever reasons,
is acting on his own initiative and without instructions,
but who nevertheless considers that he should authenti-
cate the text. Signature ad referendum may also be
resorted to in some of these cases, but at the present
time is probably employed mainly on actual govern-
mental instructions in cases where the Government
wishes to perform some act in relation to the text, but
is unwilling to be committed to giving it even the pro-
visional support that a full signature would imply.

. Article 11

Legal effects of a signature

1. In addition to authenticating the text of the
treaty in the circumstances mentioned in article 7,
paragraph 2, the signature of a treaty shall have
the effects stated in the following paragraphs.

2. Where the treaty is subject to ratification,
acceptance or approval, signature does not estab-

lish the consent of the signatory State to be bound
by the treaty. However, the signature:

(a) Shall qualify the signatory State to proceed
to the ratification, acceptance or approval of the
treaty in conformity with its provisions; and

_ (b) Shall confirm or, as the case may be, bring
into operation the obligation in article 17, para-

graph 1.

3. Where the treaty is not subject to ratification,
acceptance or approval, signature shall:

(a) Establish the consént of the signatory State
to be bound by the treaty; and

35 Today, when a telegraphic authority, pending the arriving
‘of written full powers, would usually be accepted (see article 4.
above, and the commentary thereto), the need for recourse to
initialling on this. ground ought only to arise infrequently,
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(b) If the treaty is not yet in force, shall bring
into eration the obligation in article 17, para-

graph. -.

re

Commentary

(1) Paragraph 1 recalls, for the sake of complete-

ness, the rule that, if the text has not already been
authenticated in one of the ways mentioned in article 7,
paragraph 1, signature will automatically constitute an

authentication of the text by the signatory State.

(2) Paragraph 2 deals with the cases where the sig-
nature does not constitute a final expression of the
State’s consent to be bound by the treaty but requires

a further act of ratification, acceptance or approval to
have that effect. This may happen either because the
treaty itself provides for signature plus ratification (or
acceptance or approval) or because the signature of the
particular State 1s expressed to be subject to ratification

(or acceptance or approval). The primary effect of the

signature in these cases is to establish the right of the
signatory State to become a party to the treaty by sub-
sequently completing the necessary act of ratification or,
as the case may be, acceptance or approval of the treaty ;
and paragraph 2 (@) so provides.

(3) Paragraph 2 (6) concerns the obligation which
attaches to a State which has signed a treaty “subject
to ratification, acceptance or approval” even though it

has not yet established its consent to be bound by the
treaty. This obligation is set out in article 17, paragraph

1, where it is provided that such a State is “under an
obligation of good faith, unless and until it shall have

signified that it does not intend to become a party to the

treaty, to refrain from acts calculated to frustrate the

objects of the treaty, if and when it should come into

force”. In most cases, a signatory State will already be

under this obligation by reason of having taken part in

the negotiations, drawing up or adoption of the treaty;

but, when a treaty is made open to signature by States

which did not take part. in the negotiations, drawing up

or adoption of the treaty, they will come under the same

obligation if they sign “subject to ratification, acceptance
or approval”, ©

(4) There is also some-authority for the proposition

that a State which signs a treaty “subject to ratification,

acceptance or approval” comes under a certain, if some-

what intangible, obligation of good faith subsequently

to give consideration to the ratification, acceptance or

approval. of the treaty. The precise extent of the sup-

posed obligation is not clear. That, there is no actual
obligation to ratify under modern customary law is
certain, but it has been suggested*®® that signature “im-
plies an obligation to be fulfilled in good faith to submit
the instrument to the proper constitutional authorities
for examination with the view to ratification or rejec-
tion”. This formulation, logical and attractive though it
may be, appears to go beyond any obligation that is
recognized in State practice. For here are many ex-
amples of treaties that have been signed and never sub-
mitted afterwards to the constitutional organ of the
State competent to authorize the ratification of treaties,
without ‘any suggestion being made that it involved a

36 See first report of Sir Hersch Lauterpacht, Yearbook of
the International Law Coutmission, 1953 (United Nations pub-
lication, Sales No.: 59.V.4), vol. IT, pp. 108-112. See also first
report of Sir Gerald Fitzmaurice, Yearbook of the International
Law Commission, 1956 (United Nations publication, Sales No.:
56.V.3), vol. II, pp. 112-113 and 121-122, ,
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breach of an international obligation. Governments, if

political or economic difficulties. present themselves, un-

doubtedly hold themselves free to refrain from sub- -

mitting the treaty to parliament or to whatever other

body is competent to authorize ratification. The Com-

mission felt that the most that could be said on the

point was that the Government of a signatory State

might be under some kind of obligation to examine in

good faith whether it should become a party to the

treaty. The Commission hesitated to include such a rule

in the draft articles. The position is, of course, different

if the treaty itself, or the rules in force in an inter-

national organizatiosi, place signatory States under some
form of obligation to submit the question of the ratifica-

tion, acceptance or approval of the treaty to their respec-

tive constitutional authorities. In those cases, there is an

express obligation flowing from the particular treaty or

the particular rules of the organization in question (e.g.

the International Labour Organisation). |

(5) Paragraph 3 deals with cases where the treaty
is not subject to ratification, acceptance or approval. Sig-

nature then suffices by itself’ to establish the States
consent to be bound by the treaty and the rule is so

formulated in sub-paragraph (a). If the treaty is already
in force (or is brought into force by the signature) it
goes without saying that the signatory State becomes
subject to the provisions of the treaty. But even if the
conditions for the entry into force of the treaty have not
yet been fulfilled, the signatory State is subject a fortiori

to an obligation of good faith to refrain from acts cal-
culated to frustrate the objects of the treaty, and sub-
paragraph (6) so provides.

Article 12

‘Ratification

1, Treaties in principle require ratification un-

less they fall within one of the exceptions pro-
vided for in paragraph 2 below.

2. A treaty shall be presumed not to be subject
to ratification by a signatory State where:

(a) The treaty itself provides that it shall come
into force upon signature;

(b) The credentials, full powers or other instru-
ment issued to the representative of the State in:
question authorize him by his signature alone to
establish the consent of the State to be bound by
the treaty, without ratification;

(c) The intention to dispense with ratification
clearly appears from statements made in the course
of the negotiations or from other circumstances
evidencing such anintention; —

(d) The treaty is one in simplified form

3. However, even in cases falling under para-
graphs 2 (a) and 2 (d) above, ratification is neces-
sary where: ‘

(a) The treaty itself expressly contemplates
that it shall be subject to ratification by the signa-
tory States;

(b) The intention that the treaty shall be sub-
ject to ratification clearly appears from statements
made in the course of the negotiations or from
other circumstances evidencing such an intenton;

(c) The representative of the State in question
_has expressly signed “subject to ratification” or his
credentials, full powers or other instrument duly
exhibited by him to the representatives of the
other negotiating States expressly limit the author-
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ity conferred upon him to signing “subject to rati-
ficat’ ”.

Commentary

(1) This article sets out the rules determining the
cases in which ratification is necessary in addition to
signature in order to establish the State’s consent to be
bound by the treaty. The word “ratification”, as the
definition in article 1 indicates, is used here and through-

out these draft articles exclusively in the sense of rati-
fication on the international plane. Parliamentary “rati-
fication” or “approval” of a treaty under municipal law
is not, of course, unconnected with “ratification” on the
international plane, since without it the necessary con-

stitutional authority to perform the international act of
ratification may be lacking. But it remains true that the
international and constitutional ratifications of a treaty

are entirely separate procedural acts carried out on two
different planes. -

(2) The modern institution of ratification in inter-

national law developed in the course of the nineteenth

century. Earlier, ratification had been an essentially

formal and limited act by which, after a treaty had been
drawn up, a sovereign confirmed, or finally verified, the

full powers previously issued to his representative to

negotiate the treaty. It was then not an approval of the
treaty itself but a confirmation that the representative
had been invested with authority to negotiate it and, that

being so, there was an obligation upon the sovereign to
ratify his representative’s full powers, if these had been

in order. Ratification came, however, to be used in the

majority of cases as the means of submitting the treaty-

making power of the executive to parliamentary control,

and ultimately the doctrine of ratification underwent a

fundamental change. It was established that the treaty

itself was subject to subsequent ratification by the State

before it became binding. Furthermore, this develop-
ment took place at a time when the great majority of

international agreements were formal treaties. Not un-

naturally, therefore, it came to be the opinion that the

general rule is that ratification is necessary to render a

treaty binding.*7

(3) Meanwhile, however, the expansion of inter-

course between States, especially in economic and tech-

nical fields, led to an ever-increasing use of less formal

types of international agreements, amongst which were

exchanges of notes, and these agreements are usually

intended by the parties to become binding by signature

alone. On the other hand, an exchange of notes or other

informal agreement, though employed for its ease and
‘convenience, has sometimes expressly been made subject

to ratification because of constitutional requirements in

one or the other of the contracting States. |

(4) The general result of these developments has

been to complicate the law concerning the conditions
under which treaties need ratification in order to make

them binding. The controversy which surrounds the

subject is, however, largely theoretical, as previous rap-

porteurs on the law of treaties have pointed out.?8 The

37 See, for example, Crandall, Treaties, their Making and En-
forcement, para. 3; Fauchille, Traité de droit international pub-
lic, tome I, part III, p. 317; Oppenheim, International Law, vol.
I, para. 512; Harvard Research Draft, A.J.1.L.,, vol. 29, Special
Supplement, p. 756.

88 See reports of Sir Hersch Lauterpacht, Yearbook of the
International Law Comission, 1953 (United Nations publica-
tion, Sales No.: 59.V.4), vol. If, p. 112; and Jbid., 1954 (Sales .
No. 59.V.7), vol. II, p. 127; and first report of Sir Gerald Fitz-
maurice, Yearbook of the International Law Commission, 1956
(United Nations publication, Sales No.: 56.V.3), vol. II, p. 123.
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more formal types of instrument include, almost with-

out exception, express provisions on the subject of rati-
fication, aud occasionally this is so even in the case of

exchanges of notes or other instruments in simplified

form. Moreover, whether they ate of a formal or in-

formal type, treaties normally either provide that the

instrument shall be ratified or, by laying down that it

shall enter into force upon signature or upon a specified

date or event, dispense with ratification. Total silence on

the subject is exceptional, and the number of cases that

remain to be covered by a general rule is very small.

This does not necessarily mean that there is no need to

formulate a rule for the small residuum of cases in

which the parties have left the question open. For it is

one of the purposes of codification to provide for such

cases where the question is not regulated by the parties,

and only if a clear presumptive rule is latd down will

the parties themselves know in future whether or not

an express provision is necessary to give effect to their

intentions. But, if the general rule is taken to be that

ratification is necessary unless it is expressly or im-

pliedly excluded, large exceptions qualifying the rule

have to be inserted in order to bring it into accord with

modern practice, with the result that the number of

cases calling for the operation of the general rule is

small. Indeed, the practical effect of choosing that ver-.

sion of the general rule or the opposite rule that rati-

fication is unnecessary unless expressly agreed upon by

the parties is not very substantial.

(5) The Commission considered whether it should

refrain from formulating any general rule and simply

state the law by reference to the intentions of the parties

or whether it should formulate a general rule to apply

in cases where the treaty is silent upon the question of

ratification. Some members were not in favour of stat-

ing that a treaty is to be presumed to.be subject to rati-

fication unless the contrary is indicated. They thought
that in modern practice there is no specific rule concern-

ing the need for ratification and that it is always a ques-

tion of ascertaining what the.parties intended. In favour

of this view is the fact that in modern practice a great

many treaties are concluded in simplified form and that

a large percentage of the total number of treaties enter

into force without ratification. The view which prevailed
in the Commission, however, was that the numerical
statistics may be a little misleading in that many treaties
_in simplified form deal with comparatively unimportant
matters, and that weight should be given to the consti-
tutional requirements for the exercise of the treaty-
making power which exist in many States with respect
to more important matters, The Commission felt that a
general rule excluding the need for ratification unless a
contrary intention was expressed would not be accept-

able to these States, whereas the opposite rule would
not cause the same difficulty to States without such con-
stitutional requirements. On the other hand, there was
general agreement that there is no preswmption in
favour of ratification being necessary in the case of
treaties in simplified form.

(6) Taking account of the different considerations,
the Commission decided that a general rule should be
stated and that this should be a rule requiring ratifica-
tion unless the case falls within one of a number of
recognized exceptions; paragraph 1 of the article ac-
cordingly so provides. ,

(7) Paragraph 2 sets out four cases in which the
general rule does not in principle apply. In the first
three cases an intention to set aside the rule is to be
found either in the treaty itself, the documents ex-
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press’ ~ the powers of the representatives or in the
circu....cances of the negotiations. In the fourth case, it
is.to be implied from the choice by the parties of an
instrument in simplified form. This implication, as al-
ready indicated, is justified by the fact that the great
majority of these forms of treaty in fact enter into

force today without ratification.

(8) On the other hand, the intention to set aside the

need for ratification which is found in paragraphs 2 (a)

and 2 (d) are presumptions from, in the one case, the

fact that the treaty is expressed to come into force upon

signature and, in the other, the use of a simplified form.

These presumptions, strong though they are, must give

way in face of a clear expression of contrary intention,

and paragraph 3 accordingly makes provision for the

cases where such a contrary intention appears. It may

not be very often that a treaty expressed to come into
force upon signature is made subject to ratification; but

this does sometimes happen in practice when a treaty,

which is subject to ratification, is expressed i> come into

force provisionally upon signature.

Article 13 Q

Accession

A state may become a party to a treaty by acces-

sion in conformity with the provisions of articles
8 and 9 when:

(a) It has not signed the treaty and either the

treaty specifies accession as the procedure to be

used by such a State for becoming a party; or

(b) The treaty has become open to accession by

the State in question under the provisions of_arti-

cle 9.

Commentary

(1) Accession is the traditional method by which a

State, in certain circumstances, becomes a party to a

treaty of which it'is not a signatory. One type of acces-

sion is when the treaty expressly provides that certain

States or categories of States may accede to it. Another

type is when a State which was not entitled to become a

party to a treaty under its terms is subsequently invited

to become a party under the conditions set out in

article 9.

(2) Divergent opinions have been expressed in the

past as to whether it is legally possible to accede to 4

treaty which is not yet in force, and there is some sup-
port for the view that it is not possible.2° However, an

exatnination of the most recent treaty practice shows
that in practically all modern treaties which contain
accession clauses the right to accede is made independ-
ent of the entry. into force of the treaty, either ex-
pressly by allowing accession to take place before the
date fixed for the entry into force of the treaty, or
impliedly by making the entry into force of the treaty
conditional on the deposit, inter alia, of instruments of
accession. The modern practice has gone so far in this
direction that the Commission does not consider it ap-
propriate to give any currency, even in the form of a
residuary rule, to the doctrine that treaties are not open

to accession until they are in force. In this connexion it
recalls the following observation of a previous special
rapporteur.

39 See Harvard Research Draft, p. 822: Sir Gerald Fitz-
maurice’s first report on the law of treaties, Yearbook of the
International Law Commission, 1956, vol. IL, p. 125-26, and
Professor Brierly’s second report, Yearbook of the International
Law Commission, 1951, vol. II, p. 73. .
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“Important considerations connected with the effec-

tiveness of the procedure of conclusion of treaties

seem to call for a contrary rule. Many treaties might

never enter into force but for accession. Where the

entire tendency in the field of conclusion of treaties is

in the direction of elasticity and elimination of restric-

tive rules it- seems undesirable to burden the subject

of accession with a presumption which practice has

shown to be in the nature of an exception rather than

the rule.’ 4°

Accordingly, in the present article accession is not made

dependent upon the treaty having entered into force.

(3) Occasionally, a purported instrument of acces-

sion is expressed to be “subject to ratification” and the

Commission considered whether anything should be said

on the point either in the present article or in article 15

dealing with instruments of accession. The question

arises whether it should be indicated in the present
article that the deposit of an instrument of accession in

this form is ineffective as an accession. The question was
considered by the Assembly of the League of Nations
in 1927 which, however, contented itself with emphasiz-
ing that an instrument of accession would be taken to

be final, unless the contrary were expressly stated. At
the same time it said that the procedure was one which
“the League should neither discourage or encourage”.*#
As to the actual practice today, the Secretary-General
has stated that he takes a position similar to that taken
by the Secretariat of the League of Nations. He con-
siders the instrument “simply as a notification of the
Government’s intention to become a party”, and he does
not notify the other States of its receipt. Furthermore,

- «he draws the attention of the Government to the fact
that tlre-instrument does not entitle it to become a party
and underlines that “it is only when, an instrument con-
taining no reference to subsequent ratification is de-
posited that the State will be included among the parties
to the agreement and the other Governments concerned
notified to that effect”? The attitude adopted by the
Secretary-General towards an instrument of accession
expressed to be “subject to ratification” is considered
by the Commission to be entirely correct. The procedure
of accession subject to ratification is somewhat anoma-
lous, butTMit-is infrequent and does not appear to cause
difficulty in practice. The Commission has not, there-
fore, thought it necessary to deal with its specifically in
those articles.

Article 14

Acceptance or approval

A State may become a party to a treaty by ac-
' ceptance or by approval in conformity with the
provisions of articles 8 and 9 when:

(a) The treaty provides that it shall be open, to
signature subject to acceptance or approval and
the State in question has so signed the treaty; or

(b) The treaty provides that it shall be open to
participation by simple acceptance or approval
without prior signature. a

Commentary

(1) Acceptance has become established in treaty
practice during the past twenty years as a new proce-

49 See Sir H. Lauterpacht, Yearbook of the International Law
Commission, 1953, vol. II, p. 120.

41 Official Journal of the League of Nations, Eighth Ordinary
Sesston, p. 141.

42 Summary of the practice of the Secretary-General as de-
positary of multilateral agreements (ST/LEG/7), para. 48.
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durg@@or becoming a party to treaties. But it would
probably be more correct to say that “acceptance” has

become established as a name given to two new proce-

dures, one analogous to ratification and the other to

accession. For, on the international plane “acceptance”

is an innovation which is more one of terminology than

of method. If a treaty provides that it shall be open to

signature “subject to acceptance”, the process on the

international plane is very like “signature subject to

ratification”. Similarly, if a treaty is made open to “ac-

ceptance” without prior signature, the process is very

like accession. In either case the question whether the

instrument is framed in the terms of “acceptance”, on

the one hand, or of ratification or acceptance, on the

other, simply depends on the phraseology used in the

treaty? Accordingly, the same name is found in con-

nection with two different procedures; but there can be

no doubt that today “acceptance” takes two forms, the

one an act establishing the State’s consent to be bound
after a prior signature and the other without any prior

- signature. The first of these forms is covered in sub-para--

graph (a) of article 14 and the second in sub-paragraph

(b).
(2) To say that on the international plane the pro-

cedure of “acceptance”, on the one hand, and the pro-

cedures of ratification and accession, on the other, differ

primarily in the terminology used in the treaty is not to

deny the existence of any differences in the use of “ac-

ceptance” and the other two procedures. “Signature
subject to acceptance” was introduced into treaty-prac-

tice principally in order to provide a simplified form of

“ratification” or “accession” which would allow the

Government a further opportunity to examine the treaty
without necessarily involving it in a submission of the

treaty to the State’s constitutional procedure for obtain-

ing parliamentary sanction for concluding the treaty.

Accordingly, the procedure of “signature subject to

acceptance” is employed more particularly in the case

of treaties whose form or subject matter is not such as

would normally bring them under the constitutional re-

quirements of parliamentary “ratification” in force in

many States. In some cases, in order to make it as easy

as possible for States with their varying constitutional

requirements to enter into the treaty, its terms provide

for either ratification or acceptance. Nevertheless, it

remains broadly true that “acceptance” is generally

used as a simplified procedure of “ratification”

cession.”

(3) The observations in the preceding paragraph

apply mutatis nuttandis to “approval”, whose introduc-

tion into the terminology of treaty-making is ever: more

recent than that of “acceptance”. “Approval”, perhaps,

appears more often in the form of “signature subject

to approval than in the form of a treaty which is simply

made open to “approval” without: signature.44 But it

appears in both forms. Its introduction into treaty-mak-

ing practice seems, in fact, to have been inspired by the
constitutional procedures or practices of approving

treaties which exist in some countries.

Article 15

The procedure of ratification, accession, acceptance

and approval

1. (a) Ratification, accession, acceptance or ap-

Ow) examples, see Handbook of Final Clauses (ET/LEG/6,
pp. 6-17).

44 The Handbook of Final Clauses (ST/LEG/6, p. 18) even
gives an example of the formula “signature subject to approval

followed by acceptance”.

or “acy
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proval shall be carried out by means of a written
instrument.

(b) Unless the treaty itself expressly contem-
plates that the participating States may elect to

become bound by a part or parts only of the treaty,
the instrument must apply to the treaty as a whole.

(c) If a treaty offers to the participating States

a choice between two differing texts, the instrument

of ratification must indicate to which text it refers,

2. If the treaty itself lays down the procedure

by which an instrument of ratification, accession,

acceptance or approval is to bé communicated, the

instrument becomes operative on compliance with
that procedure, If no procedure has been specified
in the treaty or otherwise agreed by the signatory

States, the instrument shall become operative:

(a) In the case of a treaty for which there is no

depositary, upon the formal communication of the

instrument to the other party or parties, and in
- the case of a bilateral treaty normally by means of
an exchange of the instrument in question, duly

certified by the representatives of the States carry-

ing out the exchange;

(b) In other cases, upon deposit of the instru-
ment with the depositary of the treaty.

3. When an instrument of ratification, accession,
acceptance or approval is deposited with a deposi--
tary in accordance with paragraph 2 (b) above, the

State in question shall be given an acknowledge-

ment of the deposit of its instrument, and the other

signatory States shall be notified promptly both

of the fact of such deposit and the terms of the

instrument.

Commentary

(1) Ratification, accession, acceptance and approval,

being acts which commit the State to become a party

to the treaty, must be carried’ out by a formal instru-

ment. The actual form of the instrument is, however, a

matter which is governed by the internal law and prac-

tice of each State and paragraph 1 (a) merely provides

that it must be in writing. ,

(2) Occasionally, treaties are found which expressly

authorize States to consent to a part or parts only of

the treaty or to exclude certain parts, and then, of

course, partial ratification, accession, acceptance or ap-

proval is admissible. But in the absence of such a provi-

sion, the established rule is that laid down in paragraph

1 (b); the ratification, accession etc. must relate to the

treaty as a whole. Although it may be admissible to

formulate reservations to selected provisions of the

treaty under the rules stated in article 18, it is inadmis-

sible to subscribe only to selected parts of the treaty.

(3) Paragraph 1 (c) takes account of a practice

which is not very common but which is sometimes found

in treaties concluded under the auspices of certain inter-

national organizations, e.g. the International Labour .

Organisation. The treaty offers to each State a choice
between two different texts of the treaty.

(4) Paragraph 2 concerns the act by which an instru-
ment of ratification, accession etc. is rendered legally ef-

fective on the international plane; namely, by its deliv-

ery—its communication—to the other States concerned,
Normally, the procedure for accomplishing this is laid
down in the treaty itself and paragraph 2 recognizes
that fact. It goes on, however, to make provision for
cases where the treaty is silent as to the procedure and

000205



specifies for stich cases the procedures most commonly

fe din modern practice, A query might be raised

wither in cases where there is a depositary the date

_ upon which the instriment becomes effective is the date of

deposit o the date when notice of the instrument actual-

ly reaches the other States concerned. The Commis-

sion considered that, by using a depositary as. their

agent for accepting the deposit of instruments relating

to the treaty, the States which drew up the treaty give

their consent to the act of deposit being regarded as

the act which renders the instrument effective. Accord-

ingly, the date of deposit has to be regarded as the

effective date, even if this means that in some cases

there may be a small time-lag before the other States

become aware that the treaty is in force between them

and the State depositing the instrument. In this con-

nexion reference may be made to the decision of the

International Court of Justice, in the Right of Passage

Case*® concerning the moment at which declarations

under the optional clause take effect.

(5) Paragraph 3 does not call for any comment,

Article 16

Legal effects of ratification, accession, acceptance
and approval

The communication of an instrument of ratifica-

tion, accession, acceptance or approval in conform-

ity with the provisions of article 13:

(a) Establishes the consent of the ratifying, ac-

ceding, accepting or approving State to be bound

by the treaty; and .

(b) If the treaty is not yet in force, brings into

operation the applicable provisions of article 17,
paragraph 2.

Commentary

(1) The essential legal effect of the exchange or
deposit of instruments of ratification, accession, ac-

ceptance or approval is to establish the consent of the

State concerned to be botind by the-treaty. It commits
the State to becoming a party to the treaty. Whether it

also has the effect of bringing the treaty into force for
the State exchanging or depositing the instrument de-

pends upon the conditions under which the treaty is

io enter into force, a matter which is dealt with in arti-
cles 24 and 25, ;

(2) A further effect, if the exchange or deposit of the
instrument does not bring the treaty into force at once,

is to place the State concerned under the obligation of

good faith set out in article 17. This, in general terms,

is an obligation, pending the entry into force of the

treaty, to refrain from acts calculated to frustrate its

objects.

(3) The Commission considered whether it should

include in this article a provision expressly declaring

that, unless the treaty otherwise states, ratification has

no retroactive effects. Formerly, when ratification was

regarded as‘a confirmation of the authority to sign, it

was generally said to operate retrospectively and to

make the treaty effective as from signature. This view

continued to be echoed by writers and by some municipal

courts, even after the institution of ratification had un-

dergone the fundamental change which has already

been described in the commentary to article 12 above,

But the theory of the retroactive operation of ratifica-
tion is now universally rejected and the Commission

45 CJ. Reports 1956, p. 170.
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decided that it would be sufficient to mention the point
in this commentary and to draw attention to article 23,
paragraph 4. This paragraph, by providing that the
rights and obligations of a treaty “become effective for
each party from the date when the treaty comes into
force with respect to that party”, excludes the doctrine
of the retroactive operation of ratification.

Article 17

The rights and obligations of States prior to

the entry into force of the treaty

1. A State which takes part in the negotiation,
drawing up or adoption of a treaty, or which has
signed a treaty subject to ratification, acceptance
or approval, is under an obligation of good faith,
unless and until it shall have signified that it does
not intend to become a party to the treaty, to re-
frain from acts calculated to frustrate the objects
of the treaty, if and when it should come into force.

2. Pending the entry into force of a treaty and
provided that such entry into force is not unduly
delayed, the same obligation shall apply to the
State which, by signature, ratification, accession,
acceptance or approval, has established its consent

to be bound by the treaty.

Commentary

(1) Reference has already been made to the provi-
sions of this article in the commentaries to articles 10
and 16. That an obligation of good faith to refrain from
acts calculated to frustrate objects of the treaty attaches
to a State which has signed a treaty subject to ratifica-
tion appears to be generally accepted. Certainly, in the
Polish Upper Silesia Case,48 the Permanent Court of
International Justice appears to have recognized that,
if ratification takes place, a signatory State’s misuse
of its rights in the interval preceding ratification may
amount to a violation of its obligations in respect of the
treaty.*7 The Commission considers that this obligation
begins when a State takes part in the negotiation of
a treaty or in the drawing up or adoption of its text.
A fortiori, it attaches to a State which actually ratifies,
accedes to, accepts or approves a treaty if there is an in-
terval before the treaty actually comes into force.

(2) Paragraph 1 of the article covers the cases where
the State has not yet established its consent to be bound
by the treaty. In those cases the obligation of good faith
continues until either the State signifies that it does not
intend to become a party or it establishes its consent to
be bound by the treaty, when it falls under paragraph 2
of the article.

(3) Paragraph 2 deals with the cases where the State
has committed itself to be bound by the treaty and then
the obligation continues -until either the treaty comes into
force or its entry into force has been unduly delayed.

f

Section III. Reservations

Article 18

Formulation of reservations

1, A State may, when signing, ratifying, acced-

46 PLCIV, Series A, No. 7, p. 30.
4? See also MeNair Law of Treaties (1961) pp. 199-205;

Fauchille, Traité de droit international public (1926), tome I,
part TI, p. 320; Bin Cheng General Principles of Law, pp. 109-
11]; Megalidis v. Turkey (1927-1928) Annual Digest of In-
ternational Law Cases, Case No. 272.
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‘pécau@ihe legal effect: off a' reservation, when formu-
lated, ¥dependent on‘its acceptance or rejection by the
other States concerned! A-reservation to a bilateral treaty
presents no problems, beeattse it amounts to a new pro-

posat reopening the negotiations between the two States
concerning the terms of the treaty. If they arrive at an
agreement—either adopting or rejecting the reservation
—the treaty will be concluded; if not, it will fall to the
ground, But as soon as more than two States are in-

volved problems arise, since one State may be disposed
to accept the reservation while another objects toit; and,

when large multilateral treaties are in question, these
problems become decidedly complex.

(2) The subject of reservations to multilateral trea-

ties has been much discussed during the past twelve years

and has been considered by the General Assembly itself

on more than one occasion,*® as well as by the Inter-
national Court of Justice in its opinion concerning the

Genocide Convention.5° Divergent views have been ex-
pressed both in the Court and the General Assembly on.

the fundamental question of the extent to which the con-

sent of other interested States is necessary to the effec-

- tiveness of a reservation to this type of treaty.

(3) In 1951, the doctrine under which a reservation,

in order to be valid, must have the assent of all the other

interested States was not accepted by the majority of the

Court as applicable in the particular circumstances of the

Genocide Convention; moreover, while they considered

the “traditional” doctrine to be of “undisputed value”,

they did not consider it to have been “transformed into

a rule of law’. Four judges, on the other hand, dis-

sented from this view and set out their reasons for hold-

ing that the traditional doctrine must be regarded as a

generally accepted rule of customary law. The Court’s

reply to the question put to it by the General Assembly

was as follows:

“On Question I:
“that a State which has made and maintained a reser-

vation which has been objected to by one or more of

the parties to the Convention but not by others, can

be regarded as being a party to the Convention if the

reservation is compatible with the object and purpose

of the Convention; otherwise, that State cannot be re-

garded as being a party to the Convention.

“On Question IT:

“(a)- That if a party to the Convention objects to a

reservation which it considers to be incompatible with
the object and purpose of the Convention, it can in

fact consider that the reserving State is not a party to
the Convention; .

“(b) That if, on the other hand, a party accepts
the reservation as being compatible with the object and
purpose of the Convention, it can in fact consider that

the reserving State is a party to the Convention.

“On Question IT:

“(a) That an objection to a reservation made by a
signatory State which has not yet ratified the Conven-
tion can have the legal effect indicated in the reply to
Question I only upon ratification. Until that moment
it merely serves as a notice to the other State of the
eventual attitude of the signatory State;

“(b) That an objection to a reservation made by a
State which is entitled to sign or accede but which has

49 Notably in 1951 in connexion with reservations to the
Genocide Convention and in 1959 concerning the Indian “reser-
vation” to the I,.M.C.O. Convention.
_ 58 Reservations to the Convention on the Prevention and Pun-
ishment of the Crime of Genocide, I.C.J. Reports 1951, p. 15.

51 [bid., p. 24.
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not yet done so, is without legal effect." In giving these
replies to the General Assembly’s questions the Court

emphasized that they were strictly limited to the Geno-
cide Convention ; and said that, in determining what kind
of reservations might be made to the Genocide Conven-

tion and what kind of objections might be taken to such
reservations, the soltition must be found in the special

characteristics of that Convention. Amongst these spe-

cial characteristics it mentioned: (a) the fact that the

principles underlying the Convention—the condemnation

and punishment of genocide—are principles recognized

by civilized nations as binding upon Governments even

without a convention; (8) the consequently universal

character of the Convention; and (¢) its purely human-

itarian and civilizing purpose without individual advan-

tages or disadvantages for the contracting States.

(4) Although limiting its replies to the case of the

Genocide Convention itself, the Court expressed itself
more generally on certain points amongst which may be

mentioned :

(a) In its treaty relations a State cannot be bound
without its consent and, consequently, no reservation

can be effective against any State without its agreement

thereto.

(b) The traditional concept, that no reservation is

valid unless it has been accepted by all the contracting

parties without exception, as would have been required

if it had been stated during the negotiations, is of un-
disputed value. .

(c) Nevertheless, extensive participation in Conven-

tions of the type of the Genocide Convention has already
given rise to.greater flexibility in the international prac-
tice concerning multilateral conventions, as manifested
by the more general resort to reservations, the very great
allowance made for tacit assent to reservations and the
existence of practices which, despite the fact that a reser-
vation has been rejected by certain States, go so far as
to admit the reserving State as a party to the Convention
vis-a-vis those States which have accepted it.

_ (d) In the present state of international practice it
cannot be inferred from the mere absence of any article
providing for reservations in a multilateral convention
that the contracting States are prohibited from making
certain reservations. The character of a multilateral con-
vention, its purpose, provisions, mode of preparation and
adoption, are factors which must be considered in deter-
mining, in the absence of any express provision on the
subject, the possibility of making reservations, as well as
their validity and effect.

(e) The principle of the integrity of the convention, °
which subjects the admissibility of a reservation to the
express or tacit assent of all the contracting parties, does
not appear to have been transformed into a rule of law.

(5) Later in 1951, as had been requested by the
General Assembly, the Commission presented a general
report on reservations to multilateral conventions.*3 It ex-
pressed the view that the Court’s criterion—‘‘compatibility
with the object and purpose of the convention” was open
to objection as a criterion of general application, because
it considered the question of “compatibility with the
object and purpose of the convention” to be too subjec-
tive for application to multilateral conventions generally.
Noting that the Court’s opinion was specifically confined
to the Genocide Convention and recognizing that no
single rule uniformly applied could be wholly satisfac-

52 Official Records of the General Assembly, Sixth Session,
Supplement No. 9 (A/1858), para. 16.

53 Ibid., paras. 12-34, ,

000207



-¥ to, accepting or approving a treaty, formulate

eservation unless:

Va) The making of reservations is prohibited by
the terms of the treaty or by the established rules
of an international organization; or

(b) The treaty expressly prohibits the making
of reservations to specified provisions of the treaty

and the reservation in question relates to one of

the said provisions; or

(c) The treaty expressly authorizes the making

of a specified category of reservations, in which

case the formulation of reservations falling out-

side the authorized category is by implication ex-

cluded; or

(d) In the case where the treaty is silent con-
cerning the making of reservations, the reservation
is incompatible with the object and purpose of the
treaty.

2. (a) Reservations, which must be in writing,

may be formulated:

(i) Upon the occasion of the adoption of the

text of the treaty, either on the face of the treaty

itself or in the final act of the conference at which

the treaty was adopted, or in some other instru-

ment drawn up in connexion with the adoption of

the treaty;

(ii) Upon signing the treaty at a subsequent

date; or

(iii) Upon the occasion of the exchange or de-

posit of instruments of ratification, accession, ac-

ceptance or approval, either in the instrument it-

self or in a procés-verbal or other instrument ac-

companying it.

(b) A reservation formulated upon the occasion

of the adoption of the text of a treaty or upon

signing a treaty subject to ratification, acceptance

or approval shall only be effective if the reserving

State, when carrying out the act establishing its

own consent to be bound by the treaty, confirms

formally its intention to maintain its reservation.

3. A reservation formulated subsequently to the

adoption of the text of the treaty. must be com-

municated:

(a) In the case of a treaty for which there is no

depositary, to every other State party to the treaty

or to which it is open to become a party to the

treaty; and

(b) In other cases, to the depositary which shall
transmit the text of the reservation to every such

State.

Article 19

Acceptance of and objection to reservations

1. Acceptance of a reservation not provided for

by the treaty itself may be expressed or implied.

2. A reservation may be accepted expressly:

(a) In any appropriate formal manner on the

occasion of the adoption or signature of a treaty,

or of the exchange or deposit of instruments of

ratification, accession, acceptance or approval; or

(b) By a formal notification of the acceptance of

the reservation addressed to the depositary of the

treaty or, if there is no depositary, to the reserving

State and every other State entitled to become a

party to the treaty.
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3. A reservation shall be regarded as having been

accepted by a State if it shall have raised no ob-

jection to the reservation during a period of twelve

months after it received formal notice of the re-

servation.

4. An objection by a State which has not yet

“established its own consent to be bound by the
treaty shall have no effect if' after the expiry of

two years from the date when it gave formal no-

tice of its objection it has still not established its

consent to be bound by the treaty.

5. An objection to a reservation shall be formu-
lated in writing and shall be notified:

(a) In the case of a treaty for which there is no

depositary, to the reserving State and to every

other State party to the treaty or to which it is

open to become a party; and

(b) In other cases, to the depositary.

Article 20

The effect of reservations

(a) A reservation expressly or impliedly per-

mitted by the terms of the treaty does not require

any further acceptance.

(b) Where the treaty is silent in regard to the

making of reservations, the provisions of para-

graphs 2 to 4 below shall apply.

2. Except in cases falling under paragraphs 3

and 4 below and unless the treaty otherwise pro-

vides:

(a) Acceptance of a reservation by any State to

which it is open to become a party to the treaty

constitutes the reserving State a party to the treaty

in relation to such State, as soon as the treaty is in

force;

(b) An objection to a resetvation by a State
which considers it to be incompatible with the ob-

ject and purpose of the treaty precludes the entry

into force of the treaty as between the objecting

and the reserving State, unless a contrary inten-

tion shall have been expressed by the objecting

State.

3. Except in a case falling under paragraph 4°
below, the effect of a reservation to a treaty, which

has been concluded between a small group of

States, shall be conditional upon its acceptance by

all the States concerned unless:

(a) The treaty otherwise provides; or

(b) The States are members of an international

organization which applies a different rule to

treaties concluded under its auspices.

4. Where the treaty is the constituent instru-

ment of an international organization and objec-

tion has been taken to a reservation, the effect of

the reservation shall be determined by decision of

the competent organ of the organization in ques-

tion, unless the treaty otherwise provides.

Commentary

Introduction

(1) Articles 18, 19 and 20'8 have to be read together

48 For the reasons piven by him in the summary records of

the 637th, 65ist, 652nd, 656th and 667th meetings, Mr. Briggs
does not accept the provisions of article 20.
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“ --to-eover all cases, the Commission recommended the

a.vption of the doctrine requiring unanimeus-consent for

ithe admission of:a State as.a_party:te aitreaty subject to

a reservation. At'the same-time,dt-proposed certain minor

modification in the.application of the rule.

(6) The Court’s opinion and the Commission’s report
were considered together at the sixth session of the Gen-

eral‘Assembly, which adopted resolution 598 (VI) deal-

ing awith the particular question of reservations to the

Genecide Convention separately from that of reserva-

tions -to other multilateral conventions. With regard to
ithe Genocide Convention it requested the Secretary-

General to conform his practice to the Court’s Advisory
Opinion and recommended to States that they should be
guided by it. With regard to all other future multilateral

conventions concluded under the auspices of the United
Nations of which he is the depositary, it requested the

Secretary-General :

“(i) To continue to act as depositary in connexion

with the deposit of documents containing reservations

or objections, without passing upon the legal effect of
such documents ; and

“(ii) To communicate the text of such documents
relating to reservations or objections to all States con-

cerned, leaving it to each State to draw legal conse-

quences from such communications.”

The resolution, being confined to future conventions, was

limited to conventions concluded after 12 January 1952,
the date of the adoption of the resolution, so that the
former practice still applied to conventions concluded

before that date. As to future conventions, the General

Assembly did not endorse the Commission’s proposal to

retain the former practice subject to minor modifications.
Instead, it directed the Secretary-General, in effect, to

act simply as an agent for receiving and circulating in-
struments containing reservations or objections to reser-

vations, without drawing any legal consequences from

them.

(7) In the General Assembly, as already mentioned,

opinion was divided in the debates on this question in

1951. One group of States favoured the unanimity doc-

trine, though there was some support in this group for

replacing the need for unanimous consent by one of
acceptance by a two-thirds majority of the States con-

cerned. Another group of States, however, was definitely

opposed to the unanimity doctrine and favoured a flexible

system making the acceptance and rejection of reserva-

tions a matter for such State individually. They argued

that such a system would safeguard the position of out-

voted minorities and make possible a wider acceptance

of conventions. The opposing group maintained, on the

other hand, that a flexible system of this kind, although

it might be suitable for a homogeneous community like

the Pan-American Union, was not suitable for universal

application. Opinion being divided in the United Nations,

the only concrete result was the directives given to the

Secretary-Gerieral for the performance of his deposi-

tary functions with respect to reservations.

(8) The situation with regard to this whole question

has changed in certain respects since 1951. First, the

international community has undergone rapid expansion

since. 1951, so that the very number of potential par-

ticipants in multilateral treaties now seems to make the

unanimity principle less appropriate and less practicable.

Secondly, since 12 January 1952, i.e. during the past ten
years, the system which has been in operation de facto

for all new multilateral treaties of which the Secretary-

General is the depositary has approximated to the “flex-
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ible” system. For the Secretariat’s practice with regard
to all treaties concluded after the General Assembly’s

resolution of 12 January 1952 has been officially stated

to be as follows:

“In the absence of any clause on reservations in

agreements concluded after the General Assembly res-

olution on reservations to multilateral conventions, the

Secretary-Geueral adheres to the provisions of that

resolution and communicates to the States concerned

the text of the reservation accompanying an instru-
ment of ratification or accession without passing on

the legal effect of such documents, and ‘leaving it to

each State to draw legal consequences from such com-

munications’. He transmits the observations received

on reservations to the States concerned, also without
comment. A general table is kept up to date for each

convention, showing the reservations made and the ob-

servations transmitted thereon by the States concerned,

A State which has deposited an instrument accompa-
nied by reservations is counted among the parties re-

quired for the entry into force of the agreement.”5

It is true that the Secretary-General, in compliance with

the General Assembly’s resolution, does not “pass upon”

the legal effect either of reservations or of objections to

reservations, and each State is free to draw its own con-

clusions regarding their legal effects. But, having regard

to the opposition of many States to the unanimity prin-

ciple and to the Court’s refusal to consider that principle

as having been “transformed into a rule of law’’, a State

making a reservation is now in practice considered a party

to the convention by the majority of those States which

do not give notice of their objection to the reservation.

(9) A further point is that in 1959 the question of

reservations to multilateral conventions again came be-

fore the General Assembly in the particular context of a

convention which was the constituent instrument of an

international organization—namely, the Inter-Govern-

mental Maritime Consultative Organization. The actual
issue raised by Indiats declaration in accepting that

Convention was remitted to I.M.C.O. and settled with-
out the legal questions having been resolved. But the

eceneral Assembly reaffirmed its previous directive to the -

Secretary-General concerning his depositary functions
and extended it to cover all conventions concluded under
the auspices of the United Nations (unless they contain
contrary provisions), not merely those concluded after
12 January 1952.

(10) At the present session, the Commission was
agreed that, where the treaty itself deals with the ques-
tion of reservations, the matter is concluded by the terms
of the treaty. Reservations expressly or impliedly pro-
hibited by the terms of the treaty are excluded, while
those expressly or impliedly authorized are ipso facto
effective. The problem concerns only. the cases where the
treaty is silent in regard to reservations, and here the
Commission was agreed that the Court’s principle of
“compatability with the object and purpose of the treaty”
is one suitable for adoption as a general criterion of the
legitimacy of reservations to multilateral treaties and of
objection to them. The difficulty lies in the process by
which that principle is to be applied, and especially where
there is no tribunal or other organ invested with stand-
ing competence to interpret the treaty. Where the treaty
is a constituent instrument of an international organi-

zation, the Commission was agreed that the question is
one for determination by its competent organ. It was

54 Summary of the Practice of the Secretary-General as De-
positary of Multilateral Agreements (ST/LEG/7, para. 80).
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also agreed that where the. treaty,is,one.concluded be-
tween a small group of States, unanimous agreement to
the acceptance of, a_reseryation. must. be presumed to be
necessary in. the, absence. of,any contrary indication.
Accordingly the problem essentially concerns multilateral

treaties which are not constituent instruments of inter-
‘national organizations and which contain no provisions

in. regard to reservations. On this problem, opinion in the

enunission, as in the Court and the General Assembly,

was divided.

(11) Some members of the Commission considered it

essential that the effectiveness of a reservation to a multi-
lateral treaty should be dependent on at least some meas-

ure of commion acceptance of it by.the other States con-
cerned, They thought it inadmissible that a State, having
formulated a reservation incompatible with the objects

of a multilateral treaty, should be entitled to regard it-
self as a party to the treaty, on the basis of the accept-
ance of the reservation by a single State or by very few

States. The reservation might be one which other States

consider to undermine the basis of the treaty or a clause
embodying a compromise to obtain that the States con-
cerned had all sacrificed part of their interests. As tacit

consent, derived from a failure to object to a reservation,

plays a large role in the practice concerning multilateral

treaties and is provided for in the draft articles, such a

rule would mean,in practice that a reserving State, how-
ever objectionable its reservation, could always be sure.

of being able to consider. itself a party to the treaty.

vis-a-vis a certain number of States. Accordingly, these

members advocated a rule under,which, if more than,a

cértain proportion of the interested States (for example,,

one third) objected to a reservation, the reserving State

would be barred altogether from considering itself a

party to the treaty unless it withdrew the reservation. .

(12) The other members of the Commission, how-

ever, did not share this view, especially with respect to:

general multilateral treaties. These members, while giving

full weight to the arguments in favour of maintaining

the integrity of the Convention as adopted to the greatest

extent possible, felt that the detrimental effect of reser-

vations upon the integrity of the treaty could easily be

exaggerated. The treaty itself remains the sole authentic

statement of the common agreement between the partici-
pating States. The majority of reservations relate to a
particular point which a particular State for one reason
or another finds difficult to accept, and the effect of the
reservation on the general integrity of the treaty is mini-

mal; the same is true even if the reservation in question
relates to a comparatively important provision of the
treaty, so long as the reservation is not made by more

than a few States. In short, the integrity of the treaty
would only be materially affected if a reservation of a
somewhat substantial kind were to be formulated by a
number of States. This might, no doubt, happen ; but even
then the treaty itself would remain the master agreement
between the other participating States. What is essential
to ensure both the effectiveness and the integrity of the

treaty is that a sufficient number of States should become
parties to it, accepting the great bulk of its provisions.
The Commission in 1951 said that the history of the con-
ventions adopted by the Conference of American States
had failed to convince it “that an approach to universal-
ity is necessarily assured or promoted by permitting a
State which offers a reservation to which objection is —
taken to become a party vis-d-vis non-objecting States” ,55
Nevertheless, a power to formulate reservations must in

55 Official Records of the General Assembly, Sixth Session,
Supplement No.9 (A/1858), para. 22. :
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the nature of things tend to make it easier for some States

to execute the act necessary: to bind themselves finally to

participating: in the treaty and therefore tend to promote

a greater measure of universality in the application of
the treaty. Moreover, in the case of general multilateral

treaties, it appears that not infrequently a number of
States have, to all appearances, only found it possible to
participate in the treaty, subject to one or more reserva-

tions, Whether these States, if objection had been taken
to. their reservations, would have preferred to remain
outside the treaty rather than to withdraw their reserva-
tion is a matter which is not known, But when today the
number of the negotiating States may not be far short
of one hundred States with very diverse cultural, eco-
nomic and political conditions, it seems legitimate to as-

sume that the power to make reservations without the
risk of being totally excluded by the objection of one or
even of a-few States may be a factor in promoting a

more general acceptance of multilateral treaties. It may

not unreasonably be thought that the failure of negoti-
ating States to take the necessary steps to become parties
to multilateral treaties at all is a. greater obstacle to the
development of international law through the medium

of treaties than the possibility that the integrity of such
treaties may be unduly weakened by the free admission
of reserving States as parties to them. There may also
perhaps be some justification for the view that, in the
present era of change and of challenge to traditional con-
cepts, the rule calculated to promote the widest possible
acceptance of whatever measure of common agreement

can be achieved and expressed in a multilateral treaty
may be the one most suited to the immediate needs of
the international community.

(13) Another consideration which influenced these
members of the Commission is that, in any event, the

essential interests of individual States are in large meas-
use safeguard by the two well-established rules:

(@) That a State which within a reasonable time sig-
nifies its objection to a reservation is entitled to regard
the treaty as not in force between itself and the reserving
State;

(0) That a State which assents to another State’s
reservation is nevertheless entitled to object to any at-
tempt by the reserving State to invoke against it the obli-
gations of the treaty from which the reserving State has
exempted itself by its reservation.

It has, it is true, been suggested that the equality between
a reserving and non-reserving State, which is the aim of
the above-mentioned rules, may in practice be less than
complete. For a non-reserving State, by reason of its ob-
ligations towards other non-reserving States, may feel
bound to. comply with the whole of the treaty, including
the provisions from which the reserving State has ex-
empted itself by its reservation. Accordingly, the reserv-
ing State may be in the position of being exempt itself
from certain of the provisions of the treaty, while having
the assurance that the non-reserving States will observe
those provisions. Normally, however, a State wishing to
make a reservation would equally have the assurance that
the non-reserving State would be obliged to comply with
the provisions of the treaty by reason of its obligations
to other States, even if the reserving State remained
completely outside the treaty. By entering into the treaty
subject to its reservation, the reserving State at least
submits itself in some measure to the régime of the treaty.
The position of the non-reserving State is not therefore
made more onerous if the reserving State becomes a party
to the treaty on a limited basis by reason of its reserva-
tion. Even in those cases where there is such a close “1990210



‘ion between the provisions to which the reservation:

relates and other parts of .the treaty, that the non-reserv-

ing. State is-not prepared to.become a party to the treaty

at. all vis-d-vis the reserving. State on. the limited basis

which the latter proposes, the non-reserving State can
prevent the treaty coming into force between itself and
the reserving State by: objecting to the reservation, Thus,

the point-only appears to have significance in cases where
the non-reserving State would never itself have consented
to become a party to the treaty, if it had known that the

other State would do so subject to the reservation in
question. And it may not be unreasonable to suggest that,

if a State attaches so much importance to maintaining

the absolute integrity of particular provisions, its appro-

priate course is to protect itself during the drafting of

the treaty by obtaining the insertion of an express clause

prohibiting the making of the reservations which it con-

siders to be so objectionable.

(14) The Commission concluded that, in the case of

general multilateral treaties, the considerations in favour

of a flexible system, under which it is for each State in-

dividually to decide whether to accept a reservation and

to regard the reserving State as a party to the treaty for
the purpose of the relations between the two States, out-

weigh the arguments advanced in favour of retaining a

“collegiate” system under which the reserving State would

only become a party if the reservation were accepted by

a given proportion of the other States concerned. Having

arrived at this decision, the Commission also decided that

there.were insufficient reasons for making a distinction
between multilateral treaties not of a general charac-.

ter between a considerable number of States and general
multilateral treaties. The rules proposed by the Commis-

‘sion. therefore cover all multilateral treaties except those

concluded between a small number of States for which
' the unanimity rule is retained.

Commentary to article 18

(15) This article deals with the conditions under
which a State may formulate a reservation. Paragraph 1

sets out the general principle that the formulation of
reservations is permitted except in four cases. The first
three are cases in which the teservation is expressly or

impliedly prohibited by the treaty itself. The fourth case,
mentioned under (d), is where the treaty is silent in
regard to reservation but the particular reservation is in-
compatible with the object and purpose of the treaty.
Paragraph 1 (d), in short, adopts the Court’s criterion as
a general rule governing the formulation of reservations
not provided for in the treaty. Paragraph 1 (d) has to be
read in conjunction with article 20 which deals with
the effect of a reservation formulated in cases where the
treaty contains no provisions concerning reservations.

(16) Paragraph 2 deals with the modalities of formu-
lating reservations and only requires two comments. The
first relates to paragraph 2 (a) (i) which concerns reser-
vations formulated at the time of the adoption of the
text of the treaty, that is, at the conclusion of the nego-
tiations. A statement of reservation is sometimes made
during the negotiation and duly recorded in the procés-
verbaux. Such embryo reservations have sometimes been
relied upon afterwards.as amounting to formal reserva-
tions. It seems essential, however, that the State con-
cerned should formally reiterate the statement in some
manner in order that its intention actually to formulate
a reservation should he clear. Accordingly, a statement
during the negotiations expressing a reservation has not
been included in paragraph 2 as one of the methods of
formulating a reservation. The second comment relates
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to an-analogous point in paragraph 2:(5), where it is ex-

pressly provided that a reservation formulated upon the

adoption of the text or upon-a signature, subject to rati-

fication, acceptance or approval must, if it is to be effec-

tive, be formally maintained when the State establishes
its consent to be bound.

(17) Paragraph 3 provides for the communication of

the reservation to the other interested States.

Commentary to article 19

(18) Paragraphs 1, 2 and 5 of this article do not

appear to require comment. ;

(19) Paragraph 3 deals with implied consent to a
reservation, That the principle of implying consent to
a reservation from absence of objection has been admit-

ted into State practice cannot be doubted; for the Court
itself in the Reservations to the Genocide Convention
case spoke of “very great allowance” being made in
international practice for “tacit assent to reservations”,
Moreover, a rule specifically stating that consent will be

. presumed after a period of three, or in some cases six,
months is to be found in some modern conventions,"
while other conventions achieve the same result by limit-
ing the right of objection to a period of three months.°
Again, in 1959, the Inter-American Council of Jurists5®
recommended that, if no reply had been received from a
State to which a reservation had been communicated, it
should be presumed after one year that the State con-
cerned had no objection to the reservation.

(20) Ithas to be admitted that there may be a certain
degree of rigidity in a rule under which tacit consent
will be presumed after the lapse of a fixed period. Never-
theless, it seems undesirable that a State, by refraining
from making any comment upon a reservation, should
be enabled more or less indefinitely to maintain an

equivocal attitude as to the relations between itself and
the reserving State under a multilateral treaty. The risk
would be that a State which had kept silent in regard to
another State’s reservation would only take a clear posi-
tion in the matter after a dispute had arisen between it
and the reserving State. Seeing that in a number of
treaties States had found it possible to accept periods as
short as three or six months, the question may be asked
why it has been considered necessary to propose a
period of twelve months in the present draft. But there
are, it is thought, good reasons for proposing the adop-
tion of the longer period. First, it is one thing to agree
upon a short period for the purposes of a particular
treaty whose contents are known, another to agree upon
it as a general rule applicable to every treaty which does
not lay down a rule on the point.

(21) Paragraph 4 proposes, de lege ferenda, a rule
under which an objection to a reservation will lapse if the
objecting State does not, within two years after lodging
its objection, establish its own consent to be bound. The
application of the rule would be of particular importance
in connexion with treaties concluded between a small
group of States where the objection of one State suffices
to exclude a reserving State from becoming a party to
the treaty. But it is thought that, in general, an objec-
tion should lapse if the objecting State does not. itself

56 Eg, International Convention to Facilitate the Importation
of Commercial Samples and Advertising Material, 1952 (90
days) ; and International Convention for the Suppression of
Counterfeiting Currency, 1929 (6 months).

57 E.g., Conventions on the Declaration of Death of Missing
Persons, 1950, and on the Nationality of Married Women, 1957
(both 90 days).

58 Final Act of the Fourth Meeting of the Inter-American
Council of Jurists, p. 29.
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Secome bound within a reasonableperiod: The Commis-
ion hesitated as -to-the-length of the period and has
proposed-two years,:pending the comments by Govern-

mentsiupoen-the points:

Gomaneentary to article-20

(20) Paragraph 1 requires no comment. Paragraph

2; in conjunction with article 18, paragraph 1 (d), con-

tains the essence of the Commission’s proposals con-

cerning reservations to multilateral treaties which are

silent upon the question of reservations. Article 18,
paragraph 1 (d), it may he recalled, permits the formu-
lation of reservations in such: cases provided that they
are not incompatible with the ebject and purpose of the
treaty, The criterion of “compatibility with the object
and purpose of the treaty, as pointed out in the intro-

duction to these three articles, is to some extent a matter
of subjective appreciation and’ yet, in the absence of a
tribunal or organ with standing competence, the only
means of applying it in most cases will be through the

individual State’s acceptance or rejection of the reserva-

tion. This necessarily means that there may be divergent

interpretations of the compatibility of a particular reser-
vation with the object and: purpose of a given treaty.

But such a result seems. to: the Commission to be almost

inevitable in the circumstances and the only question is
what are to be the effects of the determinations made by

individual States.

(23) Paragraph 2 (a): provides that acceptance of

a reservation is conclusive as to the effectiveness of the

reservation as between the accepting and the reserving

State. Paragraph 2 (b) equally provides that an objec-

tion operates only as between the objecting and the

reserving State and precludes the treaty coming into

force between them, unless. the objecting State should

express a contrary intention. These are the two basic

rules of the “flexible” system. They may certainly have

the result that a reserving State may be a party to the

treaty with regard to State X, but not to State Y, al-

though States X and Y are mutually bound by the

treaty. But in the case of a general multilateral treaty or
_of a treaty concluded between a considerable number of -
States, this result appears to the Commission not to be
as unsatisfactory as allowing State Y, by its objection,

to prevent the treaty from coming into force between

the reserving State and State X, which has accepted the

reservation. on

(24) Paragraph 3, as foreshadowed in the introduc-
tion to the commentary of these three articles, excludes

treaties between a small group-of States from the oper-

ation of the “flexible” system and applies the rule of

unanimity. In treaties between sniall groups, consulta-

tion is easier concerning the acceptability of a reserva-
tion, while the considerations in favour’of maintaining
the integrity of the convention may be more compelling
than in the case of general multilateral treaties or other

treaties between large groups of States. The Commission

appreciated that the expression “a small group of
States” lacks precision, but felt that it was a sufficient
general description by which it would be possible to

distinguish most treaties falling outside the “flexible”
system. a ‘

(25) Paragraph 4 states the rule, also foreshadowed
in the introduction to the commentary of these three
articles, whereby an objection to a reservation to the
constituent instrument of an international organization
is to be determined by the competent organ of the or-
ganization in question. The question has arisen a number
of times and the Secretary-General’s report in 1959 in
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regard to his handling of an alleged “reservation” to the

IMCO Convention stated that it had “invariably been
treated as one for reference to the body having author-

ity to interpret the Convention in question’.°® The Com-
mission considers that in the case of instruments which

form the constitutions of international organizations,

the integrity of the instrument is a consideration which

outweighs other considerations and that it must be for

the members of the organization, acting through its

competent organ, to determine how far any relaxation

of the integrity of the instrument is acceptable.

Article 21

. The application of reservations

1, A reservation established in accordance with

the provisions of article 20 operates:

(a) To modify for the reserving State the pro-

visions of the treaty to which the reservation re-

lates to the extent of the reservation; and

(b) Reciprocally to entitle any other State party

to the treaty to claim the same modification of the
provisions of the treaty in its relations with the

reserving State.

2. A reservation operates only in the relations |

between the other parties to the treaty which have

accepted the reservation and the reserving State;
it does not affect in any way the rights or obliga-

tions of the other parties to the treaty inter se.

Commentary

_This article sets out the rules concerning the legal
effects of a reservation, which has been established
under the provisions of articles 18, 19 and 20, assuming
that the treaty is in force. These rules, which appear not
to be questioned, follow directly from the consensual
basis of the relations between parties to a treaty. A
reservation operates reciprocally between the reserving
State and any other party, so that it modifies the appli-
cation of the treaty for both of them in their mutual
relations to the extent of the reserved provisions, but
has no effect on the application of the treaty to the other
parties to the treaty, iter se, since they have not ac-
cepted it as a term of the treaty in their mutual relations.

Article 22

The withdrawal of reservations

1, A reservation may be withdrawn at any time
and the consent of a State which has accepted the
reservation is not required for its withdrawal. Such
withdrawal takes effect when notice of it has been
received by the other States concerned. ~

2. Upon withdrawal’ of a reservation the pro-
visions of article 21 cease to apply. ,

Commentary

(1) It has sometimes been contended that when a
reservation has been accepted by another State it may
not be withdrawn without the latter's consent, as the
acceptance of the reservation establishes a régime be-
tween the two States which cannot be changed without
the agreement of both. The Commission, however, con-

_5e Official Records of the General Assembly, Fourteenth Ses-
sion, Annexes, agenda item 65, document A/4235.
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fers that the preferable rule is that the reserving State
enotild in all cases be authorized, if'it' if willing to do so,
to bring ‘its position into full conformity with the pro-
visiotis of the treaty as Adopted.”

(2): ‘Another poiit ‘in’ this article perhaps calling for
comment is the provision concerning the time at which
the ‘withdrawal of ‘a reservation is to take effect. Since
a‘reservation isa niddification from the treaty made at

the instance of the reserving State, the Commission con-
siders that the onus should lie upon that State to bring
the withdrawal to the notice of the other States; and
that the latter could not be held responsible for a breach

of a term of the treaty, to which the reservation relates,

committed in ignorance of the withdrawal of the

reservation.

SECTION IV. ENTRY INTO FORCE AND REGISTRATION

Article 23

Entry into force of treaties

1. A treaty enters into force in such manner

and on such date as the treaty itself may prescribe.

2. (a) Where a treaty, without specifying the

date upon which it is to come into force, fixes a

date by which ratification, acceptance, or approval

is to take place, it shall come into force upon that

date if the exchange or deposit of the instruments

in question shall have taken place.

(b) The small rule applies mutatis mutandis

where a treaty, which is not subject to ratification,

acceptance or approval, fixes a date by which sig-

nature is to take place.

(c) However, where the treaty specifies that its

entry into force is conditional upon a given num-

ber, or a given category, of States having signed,

-tatified, acceded to, accepted or approved the

treaty and this has not yet occurred, the treaty

shall not come into force until the condition shall

have been fulfilled.

3. In other cases, where a treaty does not spe-

cify the date of its entry into force, the date shall

be determined by agreement between the States

which took part in the adoption of the text.

4. The rights and obligations contained in a

treaty become effective for each party as from the

date when the treaty enters into force with respect

to that party, unless the treaty expressly provides

otherwise.

Commentary

(1) Paragraph 1 concerns the case where the treaty

itself provides for the manner and date of its entry into

force. Paragraph 2 covers the case where the treaty does
not do so specifically, but does fix a date by which the

acts establishing consent to be bound are to take place.

In that case, it seems to be accepted that the treaty is

to be presumed to have been intended to come into force

upon that date, provided that the necessary instruments
of ratification, acceptance etc. have been exchanged or
deposited or the necessary signatures have been affixed
to the treaty. On the other hand, if the treaty.also speci-
fies that a certain number of States must have signed,
ratified etc. before it enters into force, this condition
must of course also have been fulfilled.

(2) The Commission considered whether other pro-
visions in a treaty might be said to raise presumiptions
as to the date of its entry into force, but it concluded
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that it should not try to fill in all the gaps which the
drafting of treaties might leave in regard to its entry

into force. To do this would be to go too far into the

interpretation of the intention of the parties in particu-

lar treaties. Moreover, it considered that in the event

of a treaty failing to give a clear indication as to the date,

it was a matter for agreement between the parties, and

paragraph 3 so provides.

(3) Paragraph 4 lays down what is believed to be

an undisputed rule of modern treaty law, namely, that

a treaty becomes effective for each party on the date

when it enters into force with respect to that party. The

rule in this paragraph therefore excludes the idea that

ratification may have retroactive effect to the date of

signature. It requires a clear provision in the treaty

itself to give the treaty retroactive effect, as it does also

to suspend its effectiveness until a future date.

Article 24

Provisional entry into force

A treaty may prescribe that, pending its entry

into force by the exchange or deposit of instru-

ments of ratification, accession, acceptance or ap-

proval, it shall come into force provisionally, in

whole or in part, on a given date or on the fulfil-

ment of specified requirements. In that case the

treaty shall come into force as prescribed and shall

continue in force on a provisional basis until either

the treaty shall have entered into force definitively

or the States concerned shall have agreed to termi-

nate the provisional application of the treaty.

Commentary

(1) This article recognizes a practice which occurs

with some frequency today and requires notice in the

draft articles. Owing to the urgency of the matters dealt

with in the treaty or for other reasons the States con-

cerned may provide in‘a treaty, which it is necessary for

them to bring before their constitutional authorities for

ratification or approval, that it shall come into force

provisionally, Whether in these cases the treaty is to be

considered as entering into force in virtue of the treaty

or of a subsidiary agreement concluded between the

States concerned in adopting the text may be a question.
But there can be no doubt that such clauses have legal

effect and bring the treaty into force on a provisional
basis.

(2) Clearly, the “provisional” application of the
treaty will terminate upon the treaty being duly ratified
or approved in accordance with the terms of the treaty

or upon it becoming clear that the treaty is not going to
be ratified or approved by one of the parties. It may
sometimes happen that the event is delayed and that the
States concerned agree to put an end to the provisional
application of the treaty, if fot to annul the treaty itself.

Article 25

The registration and publication of treaties

1. The registration and publication of treaties
entered into by Members of the United Nations
shall be governed by the provisions of Article 102
of the Charter of the United Nations.

2 Treaties entered into by any party to the
present articles, not a Member of the United Na-
tions, shall as soon as possible be registered with
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® Secretariat,of the: United ;Nations and pub-
‘lished by it. —

3. The procedure for. the. registration and pub-
lication of treaties shall be governed by the regula-

tions-in. force-for-the application of Article 102 of
the Charter.

Commentary

.¢1,). ¢“Fhis article recalls, in paragraph 1, the obliga-
_tion af Members of the United Nations under Article

102 of the Charter to register treaties entered into by
them.

(2) Paragraph 2 also places an obligation on States,
not Members of the United Nations, to register treaties
entered into by them. Although the Charter obligation
is limited to Member States, many non-member States

have in practice “registered” their treaties habitually
with the Secretariat of the United Nations. Under arti-
cle 10 of the General Assembly’s regulations governing
the registration of treaties (see next paragraph), the
term given to such “registration” by non-members is
“filing and recording”, but in substance it is a form of

voluntary registration. The Commission considers that
it would be appropriate that States becoming a party to
a convention on the conclusion of treaties should under-
take a positive obligation to register their treaties.

Whether this should then continue to be termed “filing”

rather than registration in United Nations regulation of

the General Assembly would be a matter for the General
Assembly and the Secretary-General to decide. The

Commission hesitated to propose that the sanction appli-

cable under Article 102 of the Charter should also be
applied to non-members; since it is a matter which

touches the procedures of organs of the United Nations
it also thought that breach of such an obligation accepted
by non-members.in a general convention could logically

be regarded in practice as attracting that sanction.

(3) The Commission also considered whether it

should incorporate in the draft articles the provisions
of the General Assembly’s regulations adopted in its

resolution 97 (I) of 14 December 1946 (as amended
by its resolution 482 (V) of 12 December 1950). These
regulations are important as they define the conditions

for the application of Article 102 of the Charter. How-

“ever, having regard to the administrative character of

these regulations and to the fact that they are subject to

amendment by the General Assembly, the Commission

concluded that it should limit itself to incorporating the
regulations in article 22 by reference to them in general

terms. At the same time, as these regulations can only’

be found in two separate volumes of the United Nations

Treaty Series or in the original resolutions of the As-

sembly, the Commission thought that it might be useful

to attach them as an annex to the present report.

SECTION V. CORRECTION OF ERRORS AND THE FUNCTIONS

OF DEPOSITARIES

Article 26

The correction of errors in the texts of treaties for

which there is no depositary

1, Where an error is discovered in the text of a
treaty for which there is no depositary after the
text has been authenticated; the interested States ©
shall by mutual agreement correct the error either:

(a) By having the appropriate correction made
in the text of the treaty and causing the correction

to be initialled in the margin by representatives
duly authorized for that purpose;
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(b) By executing a separate protocol, a procés-
verbal, an exchange o{ notes of similar instrument,

setting out the error in the text of the treaty and

the corrections which the parties have agreed to

make; or

(c) By executing a corrected text of the whole

treaty by the same procedure as was employed for

the erroneous text,

2. The provisions of paragraph 1 above shall

also apply where there are two or more authentic

texts of a treaty which are not concordant and

where it is proposed to correct the wording of

one of the texts,

3. Whenever the text of a treaty has been cor-
rected under paragraphs'1 and 2 above, the cor-

rected text shall replace the original text as from

the date the latter was adopted, unless the parties
shal] otherwise determine,

4. Notice of any correction to the text of a

treaty made under the provisions of this article

shall be communicated to the Secretariat of the
Unted Nations.

Commentary

(1) Errors and inconsistencies are not uncommonly
found in the text of treaties and it seems desirable to
include provisions in the draft articles concerning meth-
ods of rectifying them. The present article deals with
the situation where an error is discovered in a treaty for
which there is no depositary, and also with the situation
where there are two or more authentic texts of such a
treaty and they are discovered not to be concordant. In
these cases the correction of the error or inconsistencies
would seem to be essentially a matter for agreement
between the signatories to the treaty. There is a certain
amount of evidence of the practice in the matter®? and.
the provisions of the present article are based on that.
evidence and on information available to members of
the Commission. ,

(2) The correction of errors in the text is dealt
with in paragraph 1. The errors in question may be due
either to typographical mistakes or to a misdescription
or mis-statement due to a misunderstanding and the cor-’
rection may affect the substantive meaning of the text
as authenticated. If the States concerned are not agreed
as to the text being erroneous, there cannot, of course,
be any question of a unilateral correction of the text. In
that case, there is a dispute and it becomes a problem of
“mistake” which belongs to another branch of the law
of treaties. It is only when the States are agreed as to
the existence of the error that the matter is one simply
of correction of errors falling under the present article.
The normal techniques used for correcting error appear
to be those in paragraphs 1 (a) and 1 (b), Only in the
extreme case of a whole series of errors would there be
any occasion for starting afresh with a new text as con-
templated. in paragraph 1 (c); since, however, one such
instance is given in Hackworth, that United States
Liberia Extradition Treaty of 1937, the Commission
has included a provision allowing for the substitution of
a coinpletely new text.

(3) The same techniques appear to be appropriate
for the rectification of discordant texts where there are
two or more authentic texts in different languages.
Thus, a number of precedents concern the rectification

80 Hackworth’s Digest of International Law, vol. 5, pp. 93-101,000214



“” discordant passages in one of two authentic texts.°!

(4). Since what is involved is merely the correction

or rectification of an already accepted text, it seems

clear: that, unless the parties otherwise agree, the cor-
rected’ or rectified text should be deemed to operate
fronr the date when the original text came into force.
Whether. such a correction or rectification falls under
the-terms of article 2 of the General Asseinbly’s regula-
tions concerning the registration and publication of
treaties and international agreements, when it takes the
form merely of an alteration made to the text itself, is

perhaps open to question.®? But it would clearly be in

accordance with the spirit of that article that a correc-

tion to a treaty should be registered with the Secretary-

General and this has therefore been provided for in

paragraph 3 (b) of the present article.

(5) The procedure for correction of errors is also

applicable to the correction of a lack of concordance in

different language versions of the authentic text, where
’ such lack of concordance is merely the result of errors

made before the adoption of the authentic text. The

Commission noted that the question may also arise of

correcting not the authentic text itself but versions of

it prepared in other languages; in other words, of cor-

recting errors of translation. As, however, this is not a

matter of altering an authentic text of the treaty, the

Commission did not think it necessary that the article

should cover the point. In these cases, it would be open

to the States concerned to modify the translation by

mutual agreement without any special formality. Ac-

cordingly, the Commission thought it sufficient to men-

tion the point in the present commentary.

Article 27

The correction of errors in the texts of treaties for

which there is a depositary

1. (a) Where an error is discovered in the text

of a treaty for which there is a depositary, after

the text has been authenticated, the depositary

shall bring the error to the attention of all the

States which participated in the adoption of the

text and to the attention of any other States which

may subsequently have signed or accepted the

treaty, and shall inform them that it is proposed

to correct the error if within a specified time limit

no objection shall have been raised to the making

of the correcton.

(b) If on the expiry of the specified time limit

no objection has been raised to the correction of

the text, the depositary shall make the correction

in the text of the treaty, initialling the correction -

in the margin, and shall draw up and execute a

procés-verbal of the rectification of the text and

transmit a copy of the procés-verbal to each of the
States which are or may become parties to the

treaty. .

2. Where an error is discovered in a certified

copy of a treaty, the depositary shall draw up and
execute a procés-verbal specifying both the error

81 See, for example, the Commercial Treaty of 1938 between
the United States and Norway and the Naturalisation Conven-
tion of 1907 between the United States and Peru, in Hack-
worth, op.cit., pp. 93 and 96.

62 Article 2 reads: “When a treaty or international agreement
has been registered with the Secretariat, a certified statement
regarding any. subsequent action which effects a change in the
parties thereto, or the terms, scope or application thereof, shall
also be registered with the Secretariat”,

Document disclosed under the Access to information Act -

Document divulgué en vertu de la Loi sur I'accés a l'information

and the correct version of the text, and shall trans-

mit a copy of the procés-verbal to all the States
mentioned in paragraph 1 (b) above. .

3. The provisions of paragraph 1 above shall

likewise apply where two or more authentic texts

of a treaty are not concordant and a proposal is

made that the wording of one of the texts should

be corrected.

4. If an objection is raised to a proposal to cor-

rect a text under the provisions of paragraphs 1 or

3 above, the depository shall notify the objection

to all the States concerned, together with any

other replies received in response to the notifica-

tions mentioned in paragraphs 1 and 3. However,

if the treaty is one drawn up either within an in-

. ternational organization or at a conference con-

vened by an international organization, the deposi-

tary shall also refer the proposal to correct the text

and the objection to such proposal to the com-'

petent organ of the organization concerned.

5. Whenever the text of a treaty has been cor-

rected under the preceding paragraphs of the pres-

ent article, the corrected text shall replace the

faulty text as from the date on which the latter

text was adopted, unless the States concerned shall

otherwise decide.

6. Notice of any correction to the text of a

treaty made under the provisions of this article

shall be communicated to the Secretariat of the

United Nations,

Commentary

(1) This article covers the same problems as article

26, but in cases where the treaty is a multilateral treaty

for which there is a depositary. Here the process of ob-

taining the agreement of the interested States to the

correction or rectification of the text is affected by the

number of the States and it is only natural that the

techniques used should hinge upon the depositary. In

formulating the provisions set out in the article, the

Commission has based itself upon the information con-

tained in the Summary of the Practice of the Secretary-

General as Depositary of Multilateral Agreements,

(2) The technique employed is for the depositary to

notify all the States that took part in the adoption of the

treaty or have subsequently signed or accepted it of the

error or inconsistency and of the proposal to correct the

text, while at the same time specifying an appropriate

time limit within which any objection must be raised.

Then, if no objection is raised, the depositary, as agent

for the interested States, proceeds to’ make the correc-

tion, draw up a procés-verbal recording the fact and

circulate a copy of the procés-verbal to the States con-

cerned. The precedent on page 9 of the Summary of
Practice perhaps suggests that the Secretary-General
considers it enough, in the case of a typographical error,
to obtain the consent of those States which have already
signed the offending text. In laying down a general rule,
however, it seems safer to say that notifications should
be sent to all the interested States, since it is conceiv-
able that arguments might arise as to whether the text
did or did not contain a typographical error, e.g. in the
case of punctuation that may affect the meaning,

(3) A further point that may call for comment is, °
perhaps, the mention inv paragraph 4 of the reference of
a difference concerning the correction of a text to the

63 See pp. 8-10, 12, 19-20,-39 (footnote), and annexes I and 2.
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competent organ of the international organization cons

serned, where the treaty was either drawn up in the
organization or at a conference convened by it, This
provision 18 inspired by the precedent of the rectifica-
tion of. the Chinese text of the Genocide Convention
mentioned on page 10 of the Summary of Practice.

(4) Paragraphs 4 and 5 of the commentary to article
26 also, apply to the present article.

‘Article 28

The depositary of multilateral treaties

1, Where a multilateral treaty fails to designate

a depositary of the treaty, and unless the States
which adopted it shall have otherwise determined,
the depositary shall be:

(a) In the case of a treaty drawn up within an

international organization or at an international
conference convened by an international organiza-

tion, the competent organ of that international or-

ganization;

(b) In the case of a treaty drawn up at a con-
ference convened by the States concerned, the

State on whose territory the conference is con-
vened,

2. In the event of a depositary declining, failing

or ceasing to take up its functions, the negotiating

States shall consult together concerning the nomi-

nation of another depositary.

Commentary

(1) A multilateral treaty normally designates a.

particular State or international organization as deposi-
tary. However, if the States concerned should fail to

nominate a depositary in the treaty itself, paragraph 1

of this article provides either for an international or-

ganization or for the “host” State of the conference at

which the treaty was drawn up to act as depositary. The

actual provisions of paragraph 1 reflect existing prac-

tice in the designation of depositaries in multilateral

treaties.

(2) Cases may possibly occur where a depositary

declines, fails or ceases to act, and cases of the last type

are known to have occurred. Accordingly, the Commis-

sion thought it prudent to cover this possibility in para-

graph 2 of the present article.

Article 29

The functions of a depositary

1. A depositary exercises the functions of cus-

todian of the authentic text and of all instruments
relating to the treaty on behalf of all States parties
to the treaty. or to which it is open to become

parties. A depositary is therefore under an obliga-
tion to act impartially in the performance of these

functions.

2. In addition to any functions expressly pro-
vided for in the treaty,.and unless the treaty other-
wise provides, a depositary. has the functions set
out in paragraphs 3 to 8 below.

3. The depositary shall have the duty:

(a) To prepare any further texts in.such addi-
tional language as may be required either under
the terms of the treaty or the rules in force in an
international organization;

(b) To prepare certified copies of the original
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text or texts and transmit such copies to the States

mentioned in paragraph 1 above;

(c) To receive in deposit all instruments and

ratifications relating te the treaty and to execute a

procés-verbal of any signature of the treaty or of

the deposit of any instrument relating to the
treaty;

(d) To furnish to the State concerned an ac-
knowledgment in writing of the receipt of any

instrument. or notification relating to the treaty
and promptly to inform the other States men-

tioned in paragraph 1 of the receipt of such instru-

ment or notification.

4. Ona signature of the treaty or on the deposit
of an instrument of ratification, accession, ac-
ceptance or approval, the depositary shall have the

duty of examining whether the signature or in--
strument is in conformity with the provisions of

the treaty in question, as well as with the provi-

sions of the present articles relating to signature

and to the execution and deposit of such instru-

ments.

5. On a reservation having been formulated, the

depositary shall have the duty:

(a) To examine whether the formulation of the

reservation is in conformity with the provisions

of the treaty and of the present articles relating to

the formulation of reservations, and, if need be,
to communicate on the point with the State which

formulated the reservations;

(b) To communicate the text of any reservation

and any notifications of its acceptance or objection

to the interested States as prescribed in articles
18 and 19.

6. On receiving a request from a State desiring

to accede to a treaty under the provisions of article

9, the depositary shall as soon as possible carry out
the duties mentioned in paragraph 3 of that article.

7. Where a treaty is to come into force upon its
signature by a specified number of States or upon
the deposit of a specified number of instruments
of ratification, acceptance or accession or upon
some uncertain event, the depositary shall have the
duty: ;

(a) Promptly to inform all the States mentioned
in paragraph 1 above when, in the opinion of the
depositary, the conditions laid down in the treaty
for its entry into force have been fulfilled;

. -(b) To draw up a procés-verbal of the entry into
force of the treaty, if the provisions of the treaty
so require.

8. In the event of any difference arising be-
tween a State and the depositary as to the. per-
formance of these functions or as to the applica-
tion of the provisions ‘of the treaty concerning
signature, the execution or deposit of instruments,
reservations, ratifications or any such matters, the
depositary shall, if the State concerned or the de-
positary itself deems it necessary, bring the ques-
tion to the attention of the other interested States
or of the competent organ of the organization
concerned.

Commentary:

(1) The depositary of a treaty plays a significant
role in what is really the administration of the pro-
cedural clauses of the treaty, and a number of the func-
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“ans of a depositary have already ‘been ‘mentioned in
ainexion with preceding provisions of the present arti-

‘cles. It. is thought “convenient, however, to collect to-
gether in a single article the main functions of a deposi-

tary relating to the:conclusion and entry into force of

treaties and that is the purpose of article 28. In drafting

its provisions the Commission has naturally paid par-

ticular attention to the Summary of the Practice of the

Secretary-General as Depositary of Multilateral Agree-
ments,

(2) Paragraph 1 states.the general principles that a

depositary, whether a State or an international organi-
zation, acts on behalf of all the parties to the treaty

as their delegate to hold the authentic text of the treaty

and to receive and communicate all instruments and

notifications relating to the treaty. In this capacity, the

depositary must be impartial and perform its functions

with objectivity. On the other hand, the fact that a

State is a depositary does not disqualify it from exercis-

ing the normal rights of a State which is a party to a

treaty, or took part in the adoption of its text, in re-

gard to the procedural clauses of the treaty. In that

capacity it may express. its own policies, but it must

carry out its duties as depositary with impartiality and

objectivity. .

(3) Paragraph 2 of the article requires no comment.
Paragraph 3 deals with the functions of the depositary
in relation to the original text of the treaty, and as to
all instruments and notifications relating to the treaty.
Paragraph 4 makes it clear that the depositary has a

certain duty to examine whether any signatures or in-
struments are in due form.

(4) Paragraph 5 recalls the duties of depositary un-
der article 18 concerning reservations. Here again, it is
made clear that. the depositary has a certain duty to
examine whether a reservation has been formulated in
conformity with the provisions of the treaty. On the
other hand, it is not the function of a depositary to
adjudicate upon the validity of a reservation. If a reser-
vation appears to be irregular, the proper course of a
depositary is to draw the attention of the reserving State
to the matter and, if the latter does not concur with the

_ depositary, to communicate the reservation to the other
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interested States and bring the question of the apparent
irregularity to their attention in accordance with para-

graph 8 of the present article,

(5) Paragraph 6 recalls the duties placed upon a
depositary’ in the event of a State applying to become a

party to a treaty under article 9.

(6) Paragraph 7 deals with the depositary’s duty

to notify the interested States of the coming into force

of the treaty, when the conditions for its entry into force

have been fulfilled. The question whether the required

number of signatures or of instruments of ratification,

accession, etc. has been reached may sometimes pose a

problem, as when questionable reservations have been

made. In this connexion, as in others, although the de-

positary has the function of making a preliminary ex-
amination of the matter, jit is not invested with com-

petence to make a final determination of the entry into

force of the treaty binding upon the other States con-.

cerned. However normal it may be for States to accept

the depositary’s appreciation of the date of the entry

into force of a treaty, it seems clear that this apprecia-

tion may be challenged by another State and that then

it would be the duty of the depositary to consult all the
other interested States as provided in paragraph 8 of
the present article. Accordingly, paragraph 7 does not
go beyond requiring the depositary to inform the inter-
ested States of the date when, in its opinion, the condi-
tions for the entry into force of the treaty have been
fulfilled.

(7) Paragraph 8 lays down the general principle
that, in the event of any difference arising between the
depositary and another State, the duty of the depositary
is to consult all. the other interested States. Since the
depositary is not invested with competence to make
final determinations on matters arising out of the per-
formance of its functions, the matter must be referred
to all the States interested in the treaty. If the State
concerned or the depositary itself deems it necessary,
they may bring the question to the attention of the other
interested States. The rule has been formulated in that
way because there might be cases where the State hav-
ing a difference with a depositary might prefer not to
insist upon the matter being referred to the other States,
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FN CANDELNY SEP25/63 CONFD

TO EXTERNAL 1263 PRIORITY

REF OURTEL 1205 SEPIS

UNGA SIXTH CTTEE

SIXTH CTTEE HELD ORGANIZATION MTG YESTERDAY AMD WILL BEGIN

SUBSTANTIVE WORK TOMORROW. WITH RUDA OF ARGENTINA AS CHAIRMAN,

DADZiE OF GHANA WAS ELECTED VICE CHAIRMAN AND ZABIGAILO OF

UKRAINE AS RAPPORTEUR. |

2. AGENDA YAS ADOPTED WITHOUT DEBATE IN THE ORDEP OF PRIORITY

INDICATED IN OUR REFTEL.IT WAS DECIDED IN PRINCI°LE TO DEVOTE

ONLY ELEVEN MTGS TO COVER BOTH THE ILC REPORT ANL PARTICIPAT=

ION IN LEAGUE OF NATIONSTREATIES. THIRTY-FIVE MTG’ COMPARED To

24 LAST YEAR ARE THEN TO BE SPENT ON FRIENDLY RELA*IONS DEBATE

TO START TENTATIVELY OCT14 AND LAST UNTIL END OF NO’ WITH

8 LAST MTGS ASSIGNED TG TECHNICAL ASSISTANCE.

3. ONLY INTERVENTION WAS BY SOVIET DEL NOROZOV WHO STRISSED INPORT-

ANCE OF FRIENDLY RELATIONS ITEMCHE DID NOT RPT NOT USE TERM

QUOTE COEXISTENCE UNQUOTE) CONCERNING WHICH HE STATED THAT

SOVIET DEL HOPED THIS TINE BOTH FOR DISCUSSION IN DEPTH A'D

QUOTE DECISIONS UNQUOTE. EXTRA NTGS DURING PERIOD ALLOCATED,HE

SAID, MIGHT BE NEEDED.

4. IMPRESSION OF FIRENDLY DELS 1S THAT CTTEE IS IN FOR POLITIC.

LEGAL DEBATE ALTHOUGH SOVIETS SEEM PREPARED TO RESPECT PRIORIT=

IES LAID OUT LAST YEAR.GENERAL ATTITUDE AT THIS STAGE IS ONE

OF WAIT AND SEE.

5,AS FOR FIRST ITEM, SHORTER PERIOD ASSIGNED TO DISCUSSION OF

ILC REPORT WILL MILITATE AGAINST PRENATURE DISCUSSION OF ITS

TECHNICAL PARTS ALTHOUGH THIS, OF COURSE, CANNOT RPT NOT BE

ENTIRELY RULED OUT. ADMIN PARTS AND PARTICULARLY PACE OF COMM-

ISSIGN WORK MAY WELL,ON THE OTHER HAND,BE FEATURE OF GENERAL

seoed’
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PAGE TwO i265

DEBATE. IN CONVERSATION WITH US ,CTTEE SECRETARY LIANG REFERRED

TO FACT THAT ILC DECISION ON ONE OR MORE WINTER MTGS HAD

BEcw TAKEN PRIOR TO PUBLICATION OF THE AUSTERITY REPORT OF

THE ADVISORY CTITEE ON ADMIN AND BUDGETARY MATTERS( A/5527)

PARAS 52°74 OF WHICH ADVOCATE RETRENCHMENT IN PROGRAMME OF

CONFERENCES AND MTGS.HE WONDERED WHAT STAND CDA WOULD TAKE

IN bOTRK SIXTH AND FIFTH CTTEES.

S.MORE GENERALLY, STATE OF FEELING IN SIXTH CTTEE ON QUESTION

OF ILC WORK MIGHT WELL AFFECT STAND ON ANY SUGGESTION LATER ON

TO FARM 2UT FRIENDLY RELATIONS ITEM TO SOME AD HOC BODY.

WHILE WE ARE INCLINED TO DOUBT THAT LATTER SUGGESTION WOULD

PROVE POPULAR AS IT WOULD BRAND SIXTH CTTEE WITH STERILITY,

WE FEEL THAT WE SHOULD TAKE PULSE OF CTTEE DURING FIRST FOUR

GOR FIVE MTGS BEFORE MAKING OUR STATENENT ON FIRST ITEMe °

000219



ne ere mt Document disclosed under the Access to {nformatipn Act -

phe Gadi Md. Opi chorneybScior
i

RESTRICTED

September 27, 1963.

Mr. Cadieux

(through Mr. Wershof)

Legal Division

Canada's Observations on the I.L.C.'s Draft Articles

on the Law of Treaties.

The deadline for observations from

states on the first series of the I.L.C.'s draft
articles on the law of treaties is now upon us

(October 1). We attach our comments on various
articles and should be grateful for a decision

as to which of them should be mentioned in our

observations. Alternatively, you may prefer to

pursue some of them yourself when the Commission
gives further consideration to this first series.
We also attach a copy of the draft articles, and

your report on the 1962 Session of the Commission.

26 Our general conclusion is that there is

very little for us to comment about in the draft
articles. The task of codifying the law of treaties
is not one in which national interests play a major

role except insofar as the I.L.C. project is being
used by the Communist Bloc members to advance

national objectives. Canada's interest is that the
law of treaties should, as far as possible, be
certain as well as readily discernable. The I.L.C.'s
project has provided on the one hand, an opportunity
to compile a most useful synthesis of existing law
and practice, and on the other an opportunity to

develop the law along progressive lines to reflect
the changed needs of post war diplomatic intercourse.
With the learned guidance of its special rapporteur,

the Commission is fulfilling these objectives,
and it seems inappropriate for states to enter into
doctrinal disputes with the Commission unless .
national interests are involved. We are therefore
of the view that our observations might be kept toa

miniman.

H. COURTNEY KINGSTONES

Legal Division
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