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B Document disclosed under the Access to Information Acj~.
— 1. . Document divuigué en yeytu de la Loi%{%
COPY AL Souts CoLLEGE, I

9th November 1965.

Dear Wattles,

I enclose two copies of the first instalment
of my Fifth Report. I am sending a further copy
as usual under separate cover, - '

This instalment contains the Introduction;
Section 1, comprising Articles 30, 49, 47, 46;
and most of Section 2 - i.e. Articles 31-3%5.
You are anxious to get the tramslation started,
and therefore I thought it better to let you have
this instalment, even although two articles of
Section 2 are still incomplete. 1 will send
these - Articles 36 and 37 - together with further
articles from Section 3 concerning termination, as
soon as I have a substantial block.

You will see that I have not kept strictly
to the existing order of the articles, as I have
brought forward Articles 49, 47 and 46 to Section 1.
I have also incorporated by reference the three
articles which I had already revised at the last
session and submitted to the Commission as Addendum
2 to my Fourth Report.

Yours sincerely,

(Signed) HUMPHREY WALDOCK.
‘ZZéSM&ﬂVV

Mr: Gurdon W. Wattles,
Assistant Director,
Codification Division,
Office of Legal Affairs,
United Nations,

NEW YORK, N.Y.
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V R Document disclosed under the Access to lnformz?n Act -
' . } Document divulgué en vertu de la Loi sur I'accés & I'hformation

PERMANENT MISSION OF CANADA TO THE UNITED. NATIONS

MISSION PERMANENTE DU CANADA AUPRES DES NATIONS UNIES

o

REGISTRY

New York, Novembe 14%/; J,.? Z/

)65
Conthy FEFZIHE

<

Dear Sirs, !

As arranged by Mr. Robertson with Mr. Wattles of the
- Secretariat, the latter privately lent me today a copy (just
received) of the first instalment of Waldock's 5th Report. We
. made one photocopy which is enclosed herewith.

e ,,.;’1'* g
S

Please treat your possession of this copy as confidential ’
until the report is officially circulated.

When the remainder of the report arrives we will repeat
this procedure.

Mﬂ 142/{ 7%/?2”% . Yours sincerely,
5\ IV/ae—s

iegal Division,

Department of External Affairs,
Ottawa, Canada.

Attention: Mr. A.E. Gotlieb or
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Document dlsclosed under the Access to lnformatw Act -

‘) ACTION COPY
| | S oo- 3 - /=
FM CANDELNY NOV12/65 RESTR Lot
TO EXTERNAL 2320 | Y
' AN 2

ILC: LAV OF TREATIES |
FOLLOWING FROM WERSHOF FOR ROBERTSONCLEGAL DIV) REGISTRY f
PART OF WALDOCKS STH REPORT REACHED SECRETARIPT TODAY.I HAVE
MADE ONE PHOTOCOPY AND aM SENDING IT REGIS m:n AIRMAIL TO LEGAL

DIVISION, PLEASE CHECK MON WITH MAILROOM.£

L NOV 15 1965
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Document divulgué en vertu de la Loi sur I'accés & I'information

0TT289

ENG 1 [ -
FM CANDELNY NOV5/65 @23’! 7' >
. P " ey ooy,
ACTION COPrY
TO EXTERNAL 2283

REF OURTEL 1959 0CT2t

20TH UNGA: PLENARY: AGENDA ITEM 88: LEAGUE OF NATIONS TREATIES

DRAFT RESLN ADOPTED BY 6 TH CTTEE 0CT28 WAS SUBMITTED TO PLENARY

TODAY IN RAPPORTEURS REPORT(A/6988),NO RPT NO AMENDMENT WAS

TABLED, RESLN WAS ADOPTED ON SHOW OF HANDS VOTE 82-8-21. THE 21
ABSTAINERS INCLUDED COMMUNIST GROUP SOME OF WHOM EXPLAINED

THEIR VOTE IN FAMILIAR TERMS.
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Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés & I'information

DEPARTMENT OF EXTERNAL AFFAIRS
CROSS REFERENCE SHEET

Security . Z {P[ HZ‘ ’“’"’(

o

oD - g 6
Nl

7 bl
Type of Docmnt.?é...lf...cj..z%.’zc?. .....Kf.. ;Jo.............Dat.e .‘i/......s(.............

From 0‘0.0C'.C’?l.l‘§.'..‘0(§4%".Q..00'..Ol‘l......l‘.......'.ll...l.l..'i LA R R NN NN NN NEY N

To..con-.uut000000.0010otn.outcc.cllo-.s.o.l‘u.loollliolclt..00.00,.00"0000..'.'.000..000.o.

Subject:
‘7ng;b4¢¢4£ giar ALt sléfo,é’ 225 éiabwa«-9>14/¢4z<~ﬁ7u//f
/g Zeeciiil ,/L(, /@&z/}‘ - LA 4<-L d;'ztn«_ Corvti etn /

Original on File No..@7 0.9 42
Copies on File NO ntoot.'o'li:OlA!ll.llll..ii!.

Othel‘ C!'OSS &fel‘ence Sheets onlooccogeoooﬁ'oftu%:lo'%ot-.{o.oll Stoctevevensrvesseten

Pl‘epared bYQl-o.oc.soo-oo'...tocuoo.ooo' ooooo “0ev0c00sts00 0000

Ext. 308 000481
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g d LaurLegcés ¢ l'ikformation

L'Accord culturel comporte aussi un échange de lettres entre
le Secrétaire d'Etat aux Affaires extérieures et 1l'Ambassadeur de France,
Cet accord complémentaire sous forme d!'échange de lettres a pour but de
faciliter la conclusion:d'ententes entre les provinces et la Ffance dans le
cadre de 1l'Accord culturel., L'échange de lettres prévoit en effet que les
provinces seront habilitées & conclure des ententes directement avec la
France dans le domaine de l'éducation et des relations culturelles, scienti~
fiques, techniques et artistiques, soit du fait qu'elles se seront référées
4 1'Accord culturel et & 1l'échange de lettres en date de ce jour, soit/?gadz
1lt'assentiment que leur aura donné le Gouvernement fédéral., Par exemplg les
références & 1l'éducation, contenues dans l'échange de lettres et dans 1'Ac~
cord culturel lui-meme, permettront aux provinces qui désireraient le faire,
de conclure directement avec la France une entente dans le domaine de 1'é-
ducation comme 1lta déja fait le Québec en février dernier, sans qu'il soit

.

nécessaire d'avoir recours & un échange de lettres dans chaque cas entre le
Gouvernement fédéral et le Gouvernement frangais comme sziéﬁzvfait ser l'en-
tente sur 1l'éducation entre le Québec et la France. Dans le cas ol une
province désirerait mettre i profit la procédure/ﬁgg;gg par cet Schange de
lettres cette province informerait le Gouvernement fédéral de s intention
de le faire et tiendrait le Gouvernement fédéral au courant de la nature et
de la portée de l'enténte projetée afin de permettre au Gouvernement fédéral
de juger de la compatibilité de l'entente projetée avec la politique extérieu-
re canadienne, QQvQQf svident gue le Gouvernement £édéral n'a nullement 1l%in-
¢-tention de s'arroger, par le truchement de cet Accord, des pouvoirs qu'il ne
posséderait pas en vertu de la constitution, plus spécialement dans le domaine

de 1'éducation.
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Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

L'Accord culturel comporte sussi un échange de lettres entrs
le Secrétaire d'Etat aux Affaires extérieures et 1l'Ambagsadeur do France.
Cet accord complémentaire sous forme d'échange de lettres a pour but de
faciliter la conclusion d'ontentes entre les provinces et la France dans ls
cadre de 1l'4ecord culturel. L'échange de lettres prévoit en effat que les
provinces seront habilitées & conciure des ententes directament avec la
France dans le domaine de l!'éducation et des relations culturelles, scienti-
fiques, techniques et artistiques, soit du fait qu'edles se seront référdes
a4 l'Accord culturel et & 1'échange de letires en dats de ce jour, scit-ﬂhﬂﬂ/
1'assentiment que leur aura donné le Uouvernement f£8déral. Par oxempls les
références A 1'éducation, contenues dans 1'échangs de letires et dans 1'Ac~
cord cultursl lui-meme, permettront aux provinces qui désireraient le faire,
de conclure directement avec la France une entente dans le domaine de 1'4~
ducation comme l'a déjd fait le Gudbec en février dernier, sans qu'il aoit
nécessaire d'avoir recours & un échange de lettres dans chaque cas entre le
Gouvernement fédéral et le Gouvernement frangais comme é:i;zzifait sur 1l'en-
tente sur l'écducation entre le Juébec et la France. Dans le cas ol une
province désirerait mettre & profit la prccédure/ggg;g; par cet échangs de
letires cette province informerait le Gouvernement fédéral de sen intention
de le faire et tiendrait le Gouvernement fédéral au courant de la nature et
de 1a portée de 1'entente projetée afin de permettre au Ucuvernement fédéral
de juger de la compatibilité de l'entente projetée avec la politique oxtérieu-
re canadienne, I1 est évident que le Gouvernement fédéral n'a nullement 1'in-
tention de s'arroger, par le truchement de cet Accord, des pouvoirs qu'il ne
posséderait pas en vertu de la constitution, plus spécialement dans le domaine

de 1'éducation.
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Document divulgué en vertu de la Loi sur I'accés a I'information

L'Accord culturel comporte aussi un échange de lettres entre
le Secrétaire d'Etat aux Affaires extérieures et l'Ambassadeur de France.
Cet accord complémentgire sous forme d'échange de lettres a pour but de
faciliter la conclusion d'ententes entre les provinces et la France dans le
cadre de 1'Qccord culturel. L'échange de lettres prévoit en effet que les
provinces seront habilitées & conclure des ententes directement avec la
France dans le domaine de l'éducation et des relations culturelles, scienti-
fiques, techniques et artistiques, soit du fait qu'edles se seront référées
4 1'Accord culturel et & 1'échange de letires en date de ce jour, soit fhma)
1'assentiment que leur aura donné le Gouvernement fédéral. Par exemple les
références 4 l'éducation, contenues dans l'échange de lettres et dans 1'Ac-

cord culturel lui-meme, permettront aux provinces qui désirersient le faire,

- de conclure directement avec la France une entente dans le domaine de 1'4-

ducation comme 1'a déjd fait le Québec en février dernier, sans qu'il soit
nécessaire d'avoir recours & un échange de lettres dans chaque cas entre le
Gouvernement fédéral et le Gouvernement francais comme éZéiii fait éiéfiﬁen-
tente sur 1l'éducation entre le Québec et la France. Dans le cas ol une
province désirerait mettre & profit la procédure @;;;;E: par cet échange do
lettres cette province informerait le Gouvernement fédéral de smn intention
de le faire et tiendrait le Gouvernement fédéral au courant de la nature et
de la portée de' 1'entente projetée afin de permettre au Ucuvernement fédéral
de juger de la compatibilité do l'entente projetée avec la politique extérieu-
re canadienne, Il est évident que le Gouvernement fédéral n'a nullement 1'in-
tention de s'arroger, par le truchement de cet Acco;d, des pauvoirs qu'il ne

posséderait pas en vertu de la constitution, plus spécialement dans le do-

maine de 1l'éducation.
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TRANSMITTAL SLIP
TO: QJ. A. Beesley,
Tl FLYSt: Seapatary, <1
The Permanent Mission of Canada to the European
"""" Offise of the Unitéd Natiohd, Geneva.,
FROM: .. .The Under-Secretary of State for External .

Despatching Authority.... L e

Document disclosed under the Access to lnformdtion Act -
Document divulgué en vertu de la Loi sur I'accés & I'information

Air or Surface...... Air ....... /
No. of enclosures...... 2& ..
! ' A

L 28—

Copies Description

Also referred to:

Re:

Telegram No. L-464 of December 7, 1965.

ILC - Documentation for Winter Session,

Attached are the copies referred to in our
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Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur 'agkés & I'information

INSTRUCTIONS

. This form may be used in sending material for informational purposes
from the Department to posts abroad and vice versa.

. This form should NOT be used to cover documents requiring action.

. The name of the person responsible for authorizing the despatch
of the material should be shown opposite the words "Despatching
Authority". This may be done by signature, name stamp or by any
other suitable means.

. The form should bear the security classification of the material
it covers. »

. The column for "Copies" should indicate the number of copies of
each document transmitted. The space for "No. of Enclosures" should
show the total number of copies of all documents covered by the
transmittal slip. This will facilitate checking on despatch and
receipt of mail.
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EXTERNAL AFFAIRS

' AFFAIRES Exvgn

Document disclosed under the Access to Information Act -
‘Document divulgué en vertu deJa Loi sur 'accés a I'information

{Admin. Services Div.)

REG:STRY _
0 The Under-Secretary of State for securmy- Unclassified
A Bxternal Affairs, Ottawa Sécurité
, Attention: Legal Division DATE December 10, 1965
oo The Canadian Delegation to the 20th NUMBER sain L '
© REFERENCE Session of the United Nations General Numéro -
Référence Your telegram L-463 of Dec.b Assembly —— DOSSIER
. OTTAWA
SUBJECT International Law Commigsion: olO - 3 - ’ —'6
Sujet Documentation for January Session MISSION D&/ _
Ny
ENCLOSURES /
Annexas
2 S - v
DISTRIBUTION . : Encloged,are two copies of document A/CN.L]./].BB,
containing the first portion of the Sth Report on the Law
of Treaties by Sir Humphrey Waldock. - :
Geneva '
‘ /
-
l/ .
.
J e
-~
v 000487
Ext, 4078/8Il. -



Document disclosed under the Access to Information Act -
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o . B ;€E<3 g;; 644422%¢542h %7fkﬁ
4"’ | - *ﬁigi;jfm§:§§E§ ﬁiéﬁjugyﬁig\z\xk
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¥ GNEVA DEC7/65 RESTR
'T0 EXTERWAL 1358 IMMED
INFO TT PERMISNY DE OIT

REF YOURTEL L463 DECGE

ILC:DOCUMENTATION FOR WINTER SESSION
WE ARE RELUCTANT TO REQUEST PHOTOCOPYING OF BULKY REPORTS I

QUESTION,BUT ON BASIS OF TIMING GIVEd IN YOUR REFTEL AND OUR

PAST EXPERIENCE ON LENGTH OF TIME IT TAKES DOCUS TO REACH GNEVA

SECRETARIAT FRON NY,VE THINK IT UNLIKELY THAT YE WOULD RECEIVE

ATHEN IN TIME TO MAKE EFFECTIVE PREPARATION FOR VINTER SESSION.

(IT 15 EVEN POSSIELE THAT THEY WILL HOT RPT NOT ARRIVE HERE

WTIL AFTER JAN3 OPENING DATE,GIVEN POSTAL DELAYS OF XMAS PERIOD.)
O THE OTHER HAND,IF ROBERTSON IS ABLE TO PREPARE BRIEF SIMILAR
TO'VERY KELPFUL COMMENTARY PREPARED FOR LAST SESSION I8 TINE FOR
US TO RECEZIVE IT PRIOR TO DEPARTURE FRON GNEVA JaN2,THIS WOULD
0BVIATE OUR DIFFIGULTIES CONSIDERABLY.WE WOULD PREPARE TO RECEIVE
PHOTOSTATS AS SOON AS POSSIELE 3UT LEAVE DECISION TO YOU IN LIGHT
OF FOREGOING. | |

2.FOLLOWING FOR NY:

WE WAVE RECEIVED ENQUIRY FRON USSEA ABOUT HOTEL ARRANGEMENTS.VE {
WAVE BEEN PRESSING LOCAL ILC SEGRETARIAT REP HERE FOR THREE WEEKS
FOR SUCH INFO,WITHOUT RESULTS THUS FAR.GRATEFUL FOR ANY INFO YOU
CaN PROVIDE (ON BASIS ON CIRCULAR WHICH,WE UNDERSTAND,NY SECRETAR- -
[AT MAY NOW HAVE PRODUCED),ON NTG FACILITIES,HOTEL ACCOMHODATION

AND OTHER ADMIN ARRANGEMEZNTS.®*"''""




Document disclosed under the Access to Information Act -

= File ment diyulgue’ en vertu de la Loi sur l'accés & l'information
bty MESSABE ™" o 4
iv . Diary DATE ~__FILE/DOSS SECURITY
* Tel. File /Eﬂé__ SECURITE
DEC7/65 Do -3 -/ € >
FM/DE__ EXTERNAL OTT c;:l( 'fs RESTD
NO PRECEDENCE
TO/A GENEVA i~lbly ROUTIHNE
INFO PERMISNY
BEE  yousTsL 1358
SUB/SUJ  118: DOCUMENTATION FOR WINTER SESSICN

2.

L

FOLLOWIRG FOR BEESLEY)

WE HAVE NOW RECEIVED TEXT RELATING 70 ADDITICNAL ARTICLES PREPARED

USSEA HAS BOCKED ACCOMMODATION FUR HIMSELP AT HOTEL IE ROME,
NMONTE CARLU, JAN) TO 17 INCLUSIVE.

BY WALDOCK AND WILL AIRMAILISO YOU PHOTOCOPIES CP MATERIAL SO PAR AVAILABLE,

YOU WILL SEORTLY RECEIVE LETTER FROM HIM
CONFIRMING THIS TOGETHER WITH COPY OF ADMIN CIRCULAR HO. 90 PROVIDING INFO
HEFERRED T0 IX YOUR SECOND PARA WHICH WAS FOR THE ATTENTION OF NY.

3+ you oBEEREY VILL PRESUNABLY n%cmms OB oWl ACCOMMODATION.

AL

DISTRIBUTION g 57
LOCAL/LOCALE  NO STANDARD N, Divigign (00 in Div.)
ORIGINATOR/REDACTEUR DIVISION TELEPHONE AP:Rwewmsse
A, E. GOTLIER
. = R e WY L s
e Legal 2-2104 SN

EXT 18/BIL (REV B8/64)
(COMMUNICATIONS DIV)
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Document disclosed under the Access fo Information Act -

~- ]I)}i‘:l:yl) fary MESS AG:Ement divulgué en vertu ?lg’im‘ sur l'accés a l'information
: S ATE FILE /DOSSIER — SECURITY
] ile :
SECURITE
DEC 6, cQij_/-—-'—?/
FM/DE MAL QPT 1965 A f | RESTR
RETEREAL OrS NO_ : PRECEDENCE
TO/A GEHEVA L-463
INFO PERMIS NY
« N\ N BeE

URTEL 1347 DEC 3/65

DOCUMENTATION FOR WINTER SESSION

THE RESOLUTION WHICH EMERGED FPROM THE DEBATE IN
THE 6TH CTTEE OF HEPOHTS OF THE 16TH AND 17TH SESSIONS OF THE
ILC I8 SUCH THAT ONLY PART 2 OF THE LAW OF TREATIZS AKD THOSE
ARTICLES IN PART 1, PIRTHER CONSIDERATION OF WHICH WAS DEFERRED
UNTIL LATER, ¥WILL BE DISCUSSED BY THE ILC AT THE FORTHCOMING
JANUARY SESSION,
2e ROBERTSON HIMSELF HAS OHLY RECENTLY RETURNSD FROM SIX
WEEKS WITH CANDEL NY AND HAS HOT YET HAD TIME TO PREPARS THE
COMMENTARY FOR THE FORTHCOMING SZ3SION.
3. MOREQVER, NO HER DOCUMBHTATION RELATING SPECIFICALLY
TO THE SECORD PART OF THE 17TH SESSION OF THE ILC IS YBT
AVAILABLE., WALDOCK OHLY COMPLETED FIRST IRSTALLMENT OF HIS
FIFTH REPORT ON HOVEMBER 9 AND IT DID ROT REACH THE U.N. OFFICE
OF LEGAL APFAIRS UNTIL THE FOLLOWING WEEX, WE UNDERSTARD THAT

DR
THIS MAY BE AVAILABLE IN ENGLISH APTER THE MIDDLE OF JANGGR <

NDORRRS

NN

: WE WEARE IN ANY EVE ABLY
DISTRIBUTION
LOCAL/LOCALE No Std o
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE
L B A kT e A
s eineriin Iml 2«21 Q‘l .........:...:........,.......................

EXT 18/8BIL (REV 5/64)
(COMMUNICATIONS DIV)
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Document disclosed under the Access to Information Act -
« 2 Decument divulgué en vertu de la Loi sur 'accés a lfipformgtion

N

' BEST COPY AVAILABLE
e~

AND MADE A PHOTOSTAT COPY WHICH IS AVAILABLE IN OTTAWA. A
FURTHRZR SECTION DEALING WITH ASTICLES 36 TO 39 INCLUSIVE WAS
RECEIVED BY THE U.N, DM DEC 4/65, A PHOTOCOPY OF WHICH HAS
ALSO BREN OBTAINED AND I3 BN HOUTE FROM NEWYORK TO OTTAWA.

IN VIEW OF POSSIBILITY OF HAVING PRINTED TEIT IN TWO WERKS
TINE WE WILL NOT RECOPY THESE BULKY PHOTOSTATS FOR YOU UNLESS
YOU SPECIFICALLY REQUEST THEM,

BEST COPY AVAILABLE

R T e

SRS

ik

000491
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B -

/OW ‘nou_COP—Y
& /\

HW ZDK ENAS
7T 31
ENAS

KL

Y U T PR s B0

070 3. /1{6

' o
FM CANDELNY DECA/65 ' ngZwS {
TO EXTERNAL 2705

ROBERTSON LEGAL DIVISION DE WERSHOF

ILC LAV OF TREATIES

WATTLES HAS RECEIVED FURTHER BATCH OR ARTICLES(36 37 38 AND 39)
FROM WALDOCK AND I AM SENDING ONE PHOTOCOPY BY MAIL TO YOU TODAY.
2. SECRETARIAT 1S PESSIMISTIC ABOUT DATE OF ISSUING OF OFFICIAL
COPIES OF 5STH REPORT. FIRST SECTION OF IT IN ENGLISH MAY BE AVAIL-
ABLE HERE ABOUT DECI16.

3. 1 ASSUME YOU WILL ANSWER GNEVA TEL 1347 DEC3 WITH COPY TO US.
IF YOU WANT PERMISNY TO DO ANYTHING FOR GNEVA PLEASE ADVISE.
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0TTo 48

PARE3/3

00 NYK RR OTT
DE GVE

0 RB316202Z

FM GNEVA DEC3/65

TO PERMISNY 1347 IMMED
INFO EXTERNAL

ILC: DOCUMENTATION FOR WINTER SESSION _

GRATEFUL FOR ANYTHING YOU CAN DO TO EXPEDITE RECEIPT BY US OF COPIES
OF DOCUMENTATION FOR WINTER SESSION OF ILC.

000493



Document disclosed under the Access to Information Act -

Document di é en vertu de la Loizr I'ac&éjf til&w%n
Lawif|
I 4

ceL v ALL SouLs CoLLece,
OxForp.

29th November 1965,

Dear wattles,

As promised, I am sending off to-day four
more articles, Nos. %6, 57, 38 and 39. I am
hoping to let you have another four or five
articles within the next ten days.

Yours sincerely,

oy Qe

Mr. Gurdon W. Wattles,
Deputy Director,
Codification Division,
Office of lLegal Affairs,
United Nations,

NEW YORK, N.Y.

.S,

000494
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T,

. “. ~ M’\
ST EXTERNAL AFFAIRS AFFAIRES EXTERIEURES Y\
P (Par 1'intermédiaire de K. DVI, Fortier oy OUNFARRNEAN,
: Dir, des iffaires de Presse .
e ) oare @ 10 movembre 1965
i Direction de 1'Information 7 e R —=
:E‘;éERENCE : Numéro
= FILE N o DOSSIER
Pt Préparatifs en vue de la signature de OTTAWA ;
e 1'accord culturel franco-canadien e el P e - s B
iy MISSION e
ENCLOSURES
el BEST COPY AVAILABLE
DISTRIBUTION
Dir, Europdenne — Vous trouveres ci-joint un mémoire
Dir, Juridique 1 g
M, Hurdy, au Ministre au sujet des arrangements & faire
cuadi Privé
en vue de la signeture de l'fccord culturel
le 15 novembre & 11:00 heures. Vous voudirez
bien le signer si vous &tes d'accord,
BEST COPY AVAILABLE E. R, BELLEMARE
Pirection de 1'Information
000495
Ext. 407C/Bil.
‘(Admin. Services Div.)




: Document disclosed under the Access to In_form&ﬁon Act -
i w: J’lll‘i.dil que e DocumehPaRAIgUE e ve ftndleda Losur I'acces & l'information

lom Conseil Privé \

BEST COPY AVAILABLE

BEST COPY AVAILABLE | B CAU!EUX
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10 Under-Secretary of State for External Affairs, secURTYy  Unclassified

rrom Office

Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information

EXTERNAL AFFAIRS

O t t awa Séeurité

6
of the High Commissioner for Canada, e October 27, 1965

P Nicosia Nemére. 207
REFERENCE
Référence FILE DOSSIER
OTTAWA
g@fﬂ Cypruss: Law of International Treaties - A0 43-/-6
vjel ' MISSION
20-3-0YP o2/ v~

ENCLOSURES
Annexes

Ext. 407A/Bi.

e H-12-7- 38 % . £

- Attached for the record is a Public Imformation Office

Press Release of October 26, 1965 reportiné the intervention
pade by the Cypriot representative in the 6th Committee under
4¥he item "Report of the International Law Commission on the Law
'(9f International Treaties",

2 As you will notice he took that opportunity to express/;
and in terms of the draft articles to attempt to justify - the
Government'!s view that the Treaty of Guarantee and the Treaty of
Alliance have ceased to be binding on Cyprus.

/L/Q“’

A/é Office of the High Commissioner

000497
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BEST COPY AVAILABLE
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BEST COPY AVAILABLE
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Document disclosed under the Access to Information Act -

: : /Tu:ument divulgué en vertu dé la Loi sur 'accés a l'infofma;ifign
' ¥,/ ACTION cOPY
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REF. YOURTEL L4T1S,0CT18

20TH UNGA:6TH GTTEE tAGENDA 88 :LEAGUF. TREATIES ‘ o AL T ,.—/77
1N OURTEL1905 {0CT18 WE HAD sgwflyoufrﬁxr bF PROPOSED 6 COUNTRY
ﬂfamar*wi A/C.6/1:566:10 DDAFT RESLN: B/C.6/L+563 OF 0CT14 VHICH
WAS ITSELF SLIGHTLY RLVISED THEREAFTE C(A/Co8/L 4485 REV. 1 00?18),
YOUR'REFTEL ‘WAS RECEIVED BY: USSONLY: WEb Moéwlws.lw MEANTIWé WE
HAD DECIDED PROPOSED A& JDMENT(EY PUTTING QUESTIONOF POSSIBLF
NEED TO, AMEND TREATIES CONCERNED INTO OPERATIVE PARA INSTEAD
OF POINTI.e OUT 1IN IT WHICH TRTATIES MIGHT BE OF POTENTIAL IN-
TEREST. TONEW STATFS)CHAVCED WHOLE EMPHASI& OF DRAFT RESLN' L.465%’
MOREOVER 1TS GONCLUDIMG SLCTION QUOTE IF 'STATES ACCEDING:TO THEN
SHOULD SO°REQUEST,-UNQUOTE WE THOUG@%vdROMP IN LAW(SIhCE ONLY
PARTIES.TO THESE TREATIES ARE ENTITWED IN ACCO?DANCE WITH RELE=-
YANT SECTIO@; PROUIJIV“G FOR THEIR aEvzszoa TO SEEV 10 qmzma
THEM) . _ ' | -

25TUE MORNING' THEREFORE Say ACTIUE'L053Y1NG 3Y iNTERESTED’PARTIvs
IINCLUDING QURSELV“S_TG REMEDY THVSE DEFECI . THISULED 10 AGREE-
MENT BETWEEN THO SPONSORING GROUPS ON’ HEVISLD FGRMULATION(A/C.
S/L.466 REV. .1 OCT19)MWHICH WAS mbvnn SY MALI TOWARDS Ehu OF. TUE
PhiS DLJATL.Ab ACCEPTED BY uPOMSORs OF L1563 AND: COMMINuLED wITH-ﬂ..T
THLIn ORIGINAL RESLN REVISED' TEXT. L:GS REV270CTTY ‘IS" SET OUT. |

Wi

IN IMMED }'OLLJWING LEL ¢ IT HAD dEr_N r{OPED TO VOTE ON THIb REUIaED i
m:.bLN ON TU-I- BUT RE aAIN:)L.H OF PROLONGP..D MIG BEGENLRATLD INTO

PARTTALLY PROCEDURAL URANGLE.FURTHER'TO QUOTE ALL STATES UNQUOTE ok
ik ' : | e |
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’ Div,. Diary _
Y | DATE FILE/ R SSE&J,SFTE
. ' 002. 19 | A0 3+ /= b/
FM/DE  EXTERNAL Yy ¥ ) RESTRICTED
NO PRECEDENCE
TO/A PER4ISHY ' 1=/15 PRICRITY

INFO

yd

\ BEF YOURTEL 1905 OF OCT 18
\ SUB/SU) 6TH CTTRE AGENDA ITEM 88
SIR KRWIBTH BATIEY HAS EXPRESSED SOMS CONCERN TO US ABOUT
AMENDMBRT L1566 OF DRAFT RESOLUTION L563, HE HOPED THAT YOU HOULD KEEP
I TOUCH WITH AUSTRALIAN DELEGATION ABOUT THIS MATEER.
2, HE AGREE THAT THE AMEUDMENT IS PROBABLY HOT AU TMPROVEMENT
BUT DOUBT HEETHER I7 HOULD BE HORTHWHIIE TO SEEX ACTIVELY TO CHARGE

0R BLOCK IT URIESS THERE WERE WIIESPREAD DISSATISFACTION WITH ITS
TERMS,

NN

DISTRIBUTION N0 STD

ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE
] _ A. E GoT
SIG............. .G,}}mﬁdjef.g ............... legal 25405 3'9........................'.T.'..E...B...............
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FM CANDELNY OCT18/65 RESTR

TO EXTERNAL 15¢4

" KEF OURTEL1862 OCT15

6TH CTTEE:AGENDA ITEH NUMSER 83;LEAGUE TREATIES <€ 529/-/27T5ij527§{:‘é:,‘,

' THE QUOTE ALL STATES UJQUOTE VS QUOTE dEHSER STATES ETC.UNQUOTE 0 .
: //

ARGUEMENT RECEIVED A GOOD AIRING Id OCT15 AND 13 GTGS OF 6TH e

CTTEE WITHOUT HOWEVER ANY SU3STANTIVE CHANGES B3EING PROPOSED .

‘TO THE RELEVANT SECTIONS OF SWEDISH/NORWEGIAN DRAFT RESLN A7C.
6/L563(0UR REFTEL REFERS).IANY STATES HAVE STATED THEIR'PREFV- 2”

P

RENCES FOR AN QUOTL ALL STATES UNJUOTL FORMULATION BUT XAJORITY'},,JAt

OF THOSE WHICH HAVE DONE SO SO FAR SEEu PREPARZD TO GO ALOWG
WITH DRAFT RESLN INSTEAD OF TRYINS TO REOPEN SUBSTANTIVE DESATE
WHICH LED UP TO UNGA RESLN 1983(SVI1I).IT #AY THEREFORE STILL
PROVE POSSIBLE FOR 6TH CTTEE TO ADOPT DRAFT RESLS HORE OR LEss 
Iy ITS PRESENT FORa SONE QUESTION AS TO SUITASILITY OF CERTAIN
OF ANNEXED TREATIES rq CONTEMPORARY CONJITIONS IS ALSO sEING
DISCUSSED AND ‘IS REFLECfED IN AN AZIDMENT TO DRAFT RESLN PRO-
VIDED BY ALGERIA GUINEA AND OTHER STATZS aND SET OUT ENCLAIR

IN OUR IN(EDLY FOLLOWING TEL. |
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Fii CANDELNY OCT18/65

TO EXTERNAL 1995
REF OURTEL1924 0CT18

S8TH CTIT=

—

tAGE

["I

DA ITEM NUMBER 83;LEAGUE TREATIES

FOLLOWING IS TEXT OF DOCU A/C/S§/L.568 OF 0CT18 TO AMEND DRAFT
RESLY L.563,BEGINS:

l.DELETE THE FIFTH PARA.

2.IN THz SIXTH PARA REPLACE THE WORD QUOTE RECOGNIZES UNQUOTE
BY THE WORD QUOTE RECOGNIZING UNQUOTE

5.ADD A NEW PARA READING AS FOLLOWS:QUOTE TAKES NOTE OF THE
DESIRABILITY ZXPRESSED IN THE REPORT OF THE SECGEN OF ADAPTING
SOME OF THzSE TREATIES TO CONTEMPORARY CONDITIONS IF STATES

ACCEDING TO THEM SHOULD SO REQUEST UNQUOTE.TEXT ENDS.
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FM PERMISNY OCT18/65

TO EXTERNAL 1889 e

IFO LEGAL DIV OTT UY DIV 0TT DE 01T _ pl~e Coeren”

REF OURTEL 813 0CTI12

6TH CTTEE:AGENDA ITEM 88;GEZNERAL MULTILATERAL TREATIES

TRANSMITTAL SLIP DATED OCT13 COVERING COPIZS OF YOURLET L418 .

SEP2 AND CDN COMMENTS FOR SECRETARIAT RECEIVED. /7%m;55z::ﬁtél

FOR RECORD YOUR ORIGINAL NUMBERED LET WOULD SIEM NEVER TO HAVE ' G

REACHED WY AND SECRETARIAT HAS THEZREFORE NOT ZPT NOT YET BEEN /A%é&ﬁ%ifﬁ

GIVEN CDN CONMENTS.PERHAPS YOU WOULD LIKE To TRACE yHAT Bicawe of | Chuydlllen

. (g &

fa/f A

-1

1

NNNRXVVVVY

000508

,_______4--nn---u-----li-lnliilllllllllllll'



o
=
r—
S
S
©

END28 /ZS/

F¥M PERMISNY OCT18/65

TO EXTERNAL 1889

INFO LEGAL DIV OTT UN DIV OTT _ / o
—_— >

REF OURTZL 813 0OCTl12

6TH CTTEE:AGENDA ITEM 88;GENZRAL MULTILATERAL TREATIES
TRANSMITTAL SLIP OCT13 COVERING COPIES OF YOURLET L41% SEP2

AND CDN COMMENTS FOR SECRETARIAT RECEIVED.
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Fei CANDELNY 0OCT15/65

TO EXTERNAL 1862

| e 36 ¢

INFO TT GNE DE OTT .

o T oys
co DY-12-0.. Omé%

REF OURTEL 1861 OCT15

STH CTTEE

(o))

FOLLOWING IS TEXT OF DRAFT RESLN ON AGENDA ITEM 88 REFERRED TO IN
OURTEL 1861 OCT15.TEXT BEGINS QUOTEL

GENERAL MULTILATERAL TREATIES CONCLUDED UNDER AUSPICES OF LEAGUE
OrF NATIONS

NIGERIA AND SWEDEN:DRAFT RESLN

UNGA:

j RECALLING ITS RESLN 1933(XVII)NOV1I8/63 ON PARTICIPATION IN GENERAL

ASULTILATERAL TREATIES CONCLUDED UNDER AUSPICES OF LEAGUE OF NATIONS
. HAVING CONSIDERED REPORT OF SECGEN(A/5759 AND ADD.i)SUBMITTED IN
ACCORDANCZ WITH OPZRATIVE PARA 3(C)OF THAT RESLN

 HOTING THAT SINCE THERE WAS SUFFICIENT EVEIDENCE THAT INTERNATNL
CONVENTION ON SUPPRESSION OF COUNTERFEITING CURRENCY AND OPTIONAL
PROTOCOL THERETO BOTH DONE AT GNEVA ON APR20/2S WERE STILL IN FORCE
AND WERE OF INTEREST FOR ACCESSION BY ADDITIONAL STATES SECGEN HAS
ALREADY ISSUED INVITATIONS FOR ACCESSION TO THOSE INSTRUMENTS

1 FURTHER NOTING RESULTS OF SECGENS CONSULTATIONS IN REGARD TO OTHER
NINETEEN TREATIES DEALT WITH IN ABOVE MENTPONED REPORT
 RECOGNIZING THAT AN INVITATION TO ACCEDE IS SIMPLY A FORMAL STEP
WHICH PERMITS ADDITIONAL STATES TO BECOME PARTIES IF THEY WISH TO
DO S0 BUT DOES NOT RPT NOT PREJUDICE QUESTION WHETHER TREATIES i ﬁk&}uJ

H

!
SHOULD BV ADOPTED TO CONTEMPORARY CONDITIONS OR QUESTION OF METHOD }

BY WHICH SUCH ADAPTATION IF DESIRABLE SHOULD BE ACCOMPLISHED

...2

000510



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur l'accés & I'information

PAGE TWO 1862
é RECOGNIZES THAT TREATIES LISTED IN ANMNEX TO PRESENT RESLN MAY BE

——— e ——

OF INTEREST FOR ACCESSION BY ADDITIONAL STATES WITHIN TERMS OF
UNGA RESLN 1993(XVIII)NOV1I8/63.UNQUOTE TEXT ENDS.

-
/
‘o ANNEX LISTS 9 TREATIES IN FIRST 3 CATEGORIES MENTIONED IN PARAS

133-135 OF REPORT OF SECGEN A/3759.
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& -~ [ DATE FILE R~ SECURITY
FM/DE  BXTBROAL OFT 13 37 Ys’ UNCLAS.
‘ NO__ |  PRECEDENCE
TO/A CAIDELN.Y. L- 403 PRIORIZY
INFO

SuB/Suy

i

REF  YOURTEL 1813 OF CCT. 12

6th CTTEE. AG3NDA ITCU 88

ARE GOIIIG FORWVARD DY BAG TODAY.

COPICS OF YOURLEY 637 OF JULY 9 REQUESTING
CDbN COMIENTS Oil THIS ITDM AND OUR REPLY L 418 OF SEPT. 2

NN

NN

DISTRIBUTION
LOCAL/LOCALE
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPROVED/AUTORISE
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FM CANDELNY OCT12/65

TO EXTERNAL 1813

REF OURLET 84 JAN31/64

6TH CTTEE<AGENDA ITEM 88 GENERAL MULTILATERAL TREATIES

OURLET UNDER REF WITH ATTACHED NOTE LE 245/1 JAN24/64 REQUESTED
CDN COMMENTS ON MATTER REFERRED TO IN SUB-PARA(C)OF OP PARA3

OF UNGA RESLN 1S@3(XVIII) NOV18/63,

2.ALTHOUGH OUR FILES RECORD NO RPT NO REPLY,IT IS OUR UNDERSTANDING
THAT CDN COMMENTS WERE SUBMITTED ON THIS MATTER RECENTLY.IF SO,
WE WOULD BE GRATEFUL FOR A COPY SOONEST,.THIS MATTER IS LIKELY

TO BE TAKEN UP BY 6TH CTTEE AT END OF THIS WEEK.
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FM CANDELNY OCT8/65 RESIR

TO EXTERNAL 1779 | '
REF OURTEL 1728 OCT5 Wd?‘ CodY-12-7-207"-
6TH CTTEE:ILC REPORTS:DRAFT RESLN

GENERAL DEBATE ON ILC REPORT IS EXPECTED TO END ON WED OCT13

'AFTER WHICH THERE MAY BE A BRIEF FURTHER DEBATE AND ADOPTION OF

A RESLN.

2.,0URTEL 1780 OCT8 SETS OUT TEXT OF A PROPOSED AMENDMENT SUBMITTED
TODAY BY GHANA AND RUMANIA TO LEBANON-MEXICO DRAFT RESLN SENT IN
OUR REFTEL.IT IS LIKELY THAT THIS TEXT MAY BE SLIGHTLY REVISED,
3«SECRETARIAT AND SOME OTHER MISSIONS ARE DUBIOUS AS TO WISDOM OF
REFERRING TO ILC SEMINARS IN AN OPERATIVE PARA BUT WORDING OF
AMENDMENT APPEARS SUFFICIENTLY BROAD NOT RPT NOT TO COMMIT UN TO
FINANCING SCHOLARSHIPS.SINCE IT APPEARS LIKELY THAT LARGE MAJORITY
INCLUDING MOST WESTERN NATIONS WILL FAVOUR VOTING IN SUPPORT OF
THIS AMENDMENT WE PROPOSE TO DO SO AS WELL UNLESS YOU INSTRUCT US
OTHERVISE OR UNLESS SECRETARIAT DECIDES THERE ARE FINANCIAL IMPLI~
CATIONS FOR UN.
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FMl CANDELNY OCT6/65 RESTR S cﬁD\f/‘

TO EXTERNAL 1744 IMMED

- M‘? Rf-r2-7-20%. 4"
REF OURTEL 1728 OCT5

6TH CTTEE-ITEM 87 REPORTS OF ILC

IMMEDLY FOLLOWING TEL CONTAINS PARTIAL TEXT OF SHORT STATEMENT

. _YE PROPOSE TO MA}(‘E" MON MORNING OCT 11.IF YOU WISH TO MAKE CHANGES

© OR SUGGEST EXPANSION PLEASE TRY TO SEND TEL BY END OF FRI.

2.REFTEL GAVE TEXT OF RESLN TABLED BY LEBANON AND HEXICO.UE HAVE
DISCUSSED IT WITH SECRETARIAT WHO HELPED TO DRAFT IT.THEY ARE

' SATISFIED RESLN IS SATISFACTORY.SECRETARIAT SAID IT 1S NOT RPT

" NOT NECESSARY OR PROFER FOR OPERATIVE PART OF RESLN TO APPROVE

* HOLDING OF JAN 1966 HT@.SPECIFIC LEGAL AUTKORITY FOR THAT WILL

BE OBTAINED IN BUDGET ESTIMATES TO BE DEALT WITH IN FIFTH CTTEE.
S FOR TYO-WEEK EXTENSION OF 1966 SUMHER SESSION,SECGEN SAID IN
DOCU A/C.6/L.557 OF SEP27 THAT COST COULD PROBABLY BE COVERED
YITHIN LEVEL OF CREDITS ALREADY REQUESTED IN KIS 1966 BUDGET ESTI-
HATES.DRAFT RESLN IS LIKELY TO BE VOTED EARLY NEXT WEEK AND WE
PROPOSE TO SUPPORT IT.

MR ' ' ' o ' 1000515 j
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FM CANDELNY 0CT5/65

TO EXTERNAL 1728

6TH CTTEE AGENDA ITEM87:REPORTS OF ILC
FOLLOWING DRAFT RESLN HAS BEEN quLED BY LEBANON A
(A/C6/L.559 REFERS) ,TEXT BEGINS: |
QUOTE THE UNGA

HAVING CONSIDERED THE REPORTS OF INTERNTL LAW COMMISSION ON WORK
OF ITS SIXTEENTH AND SEVENTEENTH SESSIONS,

RECALLING RESLN 1982(XVIII)OF NOV18/63 BY WHLCH UNGA RECOMMENDED
THAT COMMISSION SHOULD CONTINUE ITS WORK OF CODIFICATION AND
PROGRESSIVE DEVELOPMENT OF LAW OF TREATIES AND ITS WORK ON

' STATE RESPONSIBILITY SUCCESSION OF STATES AND GOVIS SPECIAL MIS-
SIONS AND RELATIONS BETWEEN STATES AND INTER-GOVTAL ORGANIZATIONS,
EMPHASIZING NEED FOR FURTHER CODIFICATION AND PROGRESSIVE
DEVELOPMENT OF INTERNTL LAV WITH A VIEW TO MAKING IT A MORE
'EFFECTIVE MEANS OF IMPLEMENTING PURPUSES AND PRINCIPLES SET FORTH
IN ARTICLES | AND 2 OF CHARTER OF UN.

NOTING THAT WORK OF CODIFICATION AND PROGRESSIVE DEVELOPMENT

OF TOPICS OF LAW OF TREATIES AND OF SPECIAL MISSIONS HAS REACHED
AN ADVANCED STAGE, |

NOTING FURTHER WITH APPROVAL THAT COMMISSION HAS PROPOSED TO HOLD
" A FOUR-WEKK SERIES OF MTGS IN JAN 1966 AND HAS ASKED TO RESERVE
"POSSIBILITY OF A TWO-WEEK EXTENSION OF ITS SUMMER SESSION IN

1966 IN ORDER TO ENABLE IT TO COMPLETE ITS DRAFT ARTICLES ON

LAW OF TREATIES AND ON SPECIAL MISSIONS BEFORE END OF TERM OF
OFFICE OF ITS PRESENT MEMBERS,

ce s
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PAGE TWO 1728 \

1.TAKES NOTE OF THE REPORTS OF INTERNTL LAW COMMISSION ON THE
WORK OF ITS SIXTEENTH AND SEVENTEENTH SESSIONS;

2.EXPRESSES APPRECIATION TO COMMISSION FOR WORK IT HAS ACCOM-
PLISHED; |

3.RECOMMENDS THAT COMMISSION SHOULD:

(A)CONTINUE WORK OF CODIFICATION AND PROGRESSIVE DEVELOPMENT OF
LAY OF TREATIES AND OF SPECIAL MISSIONS iAxING INTO ACCOUNT
VIEWS EXPRESSED AT TWENTIETH SESSION OF UNGA AND COMMENTS ‘
WHICH MAY BE SUBMITTED BY GOVTS WITH OBJECT OF PRESENTING FINAL
DRAFTS ON THOSE TOPICS IN REPORT ON WORK OF ITS EIGHTEENTH
SESSION IN 19663 |

(BYCONTINUE WHEN POSSIBLE ITW WORK ON STATE RESPONSIBILITY
SUCCESSION OF STATES AND GOVIS AND RELATIONS BETWEEN STATES AND
INTER-GOVTAL ORGANIZATIONS TAKING INTO ACCOUNT VIEWS AND CONSI-
DERATIONS REFERRED TO IN UNGA RESLN 19@2(XVIID)OF NOV18/63;
A.REQUESTS THE SECGEN TO FORWARD TO INTERNTL LAW COMMISSION -
RECORDS OF DISCUSSIONS AT TWENTIETH SESSION ON REPORTS OF

© COMMISSION.UNQUOTE TEXT ENDS.

NNNN VAAVAVAY N
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TWENTIETH REGULAR SESSION OF THE GENERAL ASSEMBLY Z?O&

OF THE UNITLD NATIONS

Prov151ona1 Agenda ' " Question of extended participation in
Ttem NG 90 i -~ General Multilateral Treaties con-

: © cluded under the auspices of the
- League -of Natlons.

“Documents: o »«~Report of ‘the Sixth cOmmlttee (A/5602)
B S © 7" 'Resolution 1903 (XVIII) of 18. :
November 1963,

. Report of the Secretary-General

- (a/5759)
-odo - 3—;?'6}
} [

1. The background to thls 1tem is fully set out in the
brisef for the 18th Session, The short problem is that a
number of ‘League -0f Nations multilateral conventions, some
of themof considerable standing and importance, have been
in -danger of becoming ossified for lack of some further
action ‘regarding them. = The reason is that these conventions
‘have since ‘the days of the League been in a static position .
as regards the number of states parties to them, because the
terms of the treaties entrusted to the Council of the League
the right tovextend invitations to non-Member states to
accede,; and made no pr0v1s1on for the substitution:of any
‘other body- for the League in the event of the latter's
dissolution. =~ With the dissolution of the League, these
instruments therefore,became closed to further ‘accession.
The United Nations, on considering the matter, has favoured
the course of correcting the position by means of a Resolution
(passed at the 18th Session of the Assenmbly) in which the
General Assembly has assumed the League Council's functions
under the relevant machinery clauses of these ‘treaties and
"in which the ‘Agsenibly has authorized the Secretary-General
to invite and accept new accessions to the treaties. (This
‘ResoJution itself is deemed to cornstitute the assent tO_thlS
decision on the part of those Menmbers of the United Nations
which are parties to the treatles in guestion). The full
implementation of this Resolution has however been delayed
pending some enguiries which the Seeretary-General was, in
-terms of the Resolution, instructed to make. These have
been completed, and the Secretary-General's report (A/5759) .
“1s to be considered at the 20th Session., On the basis of
‘this report, and unless objection is raised to the. .
direction conveyed in the 1963 Resolution, the Assembly : :
will presumebly indicate to the Secretary-General that he
should new proceed routinely to issue invitations for.
further acecessions to the relevant League of Nations treaties.
The action taken at the 18th Session, the nature. of- the .-
Secretary-General's Report,. and the v1emgwe have formeq are:
,accordlngly Set out below. ‘ » : :

2. .. At the 18th 86351on the Sixth Commlttee had before 1t
and considered the report of the International Law .
Commission (pp.30-35 of A/5509) which suggested that the-
problem of opening the League of Nations treaties in- questlon
to wider participation might be solved not by a formal

/protocol

862 N

CONFIDENTIAL
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protocol of amendment (whlchuwas a dev1ce used for the reopening
of several of the League treaties between 1946 and 1953%) but
merely by administrative action on the part of the General

'Assembly. " The Committee thén debated the merits-of & nine-
Power* draft-resolution based on the suggestion made by.the
Commission. - Most representatives approved the ultimate aim

of the draft resolution and also the procedure by which 1t
was to be achieved, but a number Wondered what would happen

‘. if‘one or more of the Parties to the treaties voted against

the draft résolution ‘or abstained in the vote. Against this
it was argued that the alternative procedure of a protocol of
amendment would not rule out the possibility of one or more
of the States Parties to the League treaties objecting to the
‘Biendment of the;partlclpatlon clauses. Some representatives
thought that the :procedure proposed in.the draft resolution

mlght open the treaties to accesgsion but not necessarlly to
‘effectlve participation by new States, since a resolution of
the General Assenbly could not bind States Parties in that
réspect. They took the view that the nine-Power draft
resolution-would be & temporary measure only. Nevértheless
most of the debate was taken up not with legal p01nts_but
with the political guestion of deciding which States should
be invited to accede to the treaties under consideration. ..
Much -time was spent in traversing the famlllar positions.on
the "all States" formula. Eventually the nine-Power ‘draft
resolution, slightly amended, was -adopted by 69 (New Zealand)
to none-with 22 abstentions. The final text of Resolution
1903, as adopted by the General Assembly on 18 November 1963,
is set out as an annex to thls brlef o

3 There was a certaln amblgulty about the Assembly S
position on this matter, because although the Resolution
directed the Secretary-General to issue invitations to accede
to the old League treaties, 1t also indicated that he should,
. "where necessary", consult with States, and with United '
Nations organs and specialized agencies, "as to whether any -
of the treaties in gquestion have ceased to be .in force, have
been superseded by later treaties, have otherwise ceased to
be of interest for accession by additional States, or require
‘action to ddapt them to contemporary conditions.”  On.this -
-gquestion, the Secretary-General was asked to report’at ‘the 19th
%and hence the 20th) Session. - The general implication was
therefore. that the Secretary-General would rnot proceed to put
out 'invitations for new accessions until the Assembly haq had
a chance to see the material gathered by him ‘concerning the .
state of the. parties tJ and concerning current’ interest in,
the treaties in question, =~ Before the Resolutlon was passed
there was indeed some dlvergence of 'view in the Sixth Committee
debate about'the need for consultation on the treaties. ‘The
sponsors of the Resolution su”gested that the Secretary—General
should consgult -the parties’ only where . the otate of the treatles
seemed dubious; while in the remaining cases accessicns of new

States.-could be recorded immediately. Some representatives
thought however that the” treatles should be cxamined before
any new-States were invited to accede. In the event the

Secretary-General later took a very cautious view of the

- power given to him under paragraph u of the resolution to

invite accessions to ‘the treaties. °~ Since sufficient . evidence
existed that.two.of the 21 tréaties in question (i.e. the

COnventlon for the Suppre551on of Counterfeltlng Currency and

# Australla, Ghana, Greece, Guatemala, Inaones1a, Mali, /the
Morogco, Nigeria and Pakistan
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. the Optional Protocol conoernlng the Suppfe831on of- Counter—

o feiting Currency, both done at Geneva on 20 April 1929) were

fully opérative, the Secretary-General took steps to invite
. States . to accede to these two treaties. As about eleven
new accessions have taken place as a result, it would seem
- that, the whole exercise of opening the other League
conventlons to accessions is by no means a merely academic
opne, . In pursuance of paragraph 3(c) of Resolution 1903,
{thevSecretary-Genefel also. circulated on 24 January 1964 a

i-:questionnaire to the fifty four States known to be parties to

any of. the 21 treaties in guestion and to five specialised
~ agencles which he considered might have an interest in the
subject matter and application of some of the treaties.
New Zealand sent no reply to this enquiry in respect of the
nine League multilaterals to which it is party bvecause,
upon closer- study,.the terms of paragraph 3(c§ appeared to
" have undesirable implications, ' Paragraph 3( ) suggest that
"each State party to a treaty is competent to say whether
that treaty is still in force or whethier it has been
superseded by later treaties. Although it is peérhaps
appropriate enough to ask States. to express a- subgectlve :
~view on the other two limbs of paragraph 3(¢) - whether =
" the treatles have otherwise ceased to be of interest for
‘accession by additional States and whether they require
action to adopt them to contemporary conditions - it does
not seem proper to take the attitude implied in 2(c) that
the views of individual states are necessarily decisive
_as to whether a multilateral treaty is or is not in existence.
" On this aspect, it can be noted that the draft resolution
sponsored by Australia, Ghana and Israel at the 17th
Sessionp did not contain provision for a review of the
treaties. = This suggestion crept in via the International
Law Commission's report, which indicated that the treaties
should be examined to see how many of them hold interest
for States today and,whatyactlon might be necessary to
adapt them to contemporary conditions. . With the benefit
of hindsight, it is now apparent that the form in which.
this suggestion was incorporated in resolution 1903 was a
‘1little unfortunate. = That New Zealand is not the only
State to have had second thoughts about paragraph 5(c3 may .
account in part for the paucity of the replies submitted to .
the, Secretﬂry—General but we would think the main fastor
was probably a simple lack of knowledge as .to how mqny of .
the League treaties are still "living" 1nstruments in a |
ractlcel sense. Only . 9 or the 54 Governments replied
USA, United Kingdom, USSR, Ireland; Japan, Netherlands;
Norway, Poland and Sweden)9 and detalls of their comments
on the individual treaties are to be found on pages
15-37 of the Secretary—General S RepOrt :

b, The replles glven show a falr measure of qgreementy and

the conclusions which the Secretary-General has drawn from

them appear on pages 38-L41 of the Report. The 8 treaties -
mentioned in paragraph 137 of the Report are thought to be of.;g
no 1nterest for accession by additional States (New Zealand

is party to two of the treaties.in this category; the

Convention relating to the Transmission in Transit of

Blectric Power and the Convention relating to the Development

of Hydraulic Power affecting more than one State, Neither
would ever have been of any practical interest to New Zealand
because it is an island nation and it is unclear why we ever
became associated with them.) Two other treaties - the
Declaration regarding the Teaching of History and the

/Convention
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#Convention and Statute on the International Regime of Railways -
-are thought to be of doubtful interest, but the interest of

the remaining treaties is not. guestioned. Of the latter, New
Zealand is party to the Convention and Statute on Freedom of .
Tran51t, Conventlon and Statute on the Regime of Navigable
Waterways of Internatlonal Concern (and Additional Protocol)

the Convention and Statute on the International Reglme of
Maritime Ports, the International Convention concerning the

Use- of Broaccastlng in the Cause of Peace and the International
Convention relating to the. Slmpllflcqtlon of Customs Formalities.
" Several of these uonventlons, particularly those on Transit,
Navigable Waterways and Maritime Ports are, of course, of great
importance as significant law - maklng treaties. There is no
doubt at all.that there would be every advantage in pursulng

the United Nation's work in opening these and the other
remaining treaties to new accessions; .and the interest already
shown by Governments in accedlng to the .two Currency Conventions
glready opened up by the Secretary=-General points to the
likelihood that this 1nterest will extend to these other. League
multllaterals as well. E

5e A dlfflculty in the - way of further actlon is that, as the
Secretary—General has decided that consultation was hecessary -
in the case of all but two of these treaties, and has now
reported on this consultation; he probably needs a specific
direction from the General Assembly to proceed, on the basis
of his report, to implement the instruction already given in
the 1963 Resolutlon by inviting further accessions. - The best
-thing would accordlngly seem to be for the General Assembly
to request the Secretary-General to open for accession at
least the treaties mentioned in paragraphs. 133-135 of the
Report (and pérhaps if there is substantial pressure for it,
some of those mentioned in paragraphs 136 or 137 as Well) N
The reason is that the basic purpose of resolution 1903 was
really to open the treaties toAaccesclon, and not immediately
to secure their substantive revision. :The right of the
newer States to participate in. the treaties should therefore
now be made effective by the issue of invitations, and it would
e up to each of the invitees to-decide which tréaties are of
sufficient 'interest to it to warrant. its own accession. = As
for the general guestion of substantive revision, if-there is,
enough enthu31asm about any. of these treaties which ﬁppeﬂr to
need som& revision to make them fully effective, thls task
could be:taken up later as a. separate matter~¢mong ‘the parties,
including the new parties, to each of them., It is. p0581ble,;
too, that the General Assembly may later on wish to pa
resolutions approving amending protocols for some of the‘g;”
treaties (as was done in 19L6, for example, in the case of .
treaties on narcotic drugs). But initia 1ly there seems to
be no reason why we should not wait and see what response is
forthcoming from the States to which the treaties have been
thrown open. Conceivably, for example, the new States may
prove tu be more interested in acquiring the- rlght to ﬁccede :
to the treaties than in actually acceding to many of them;
so*that it might turn out that: some. of the treaties will be
passed over and that only a-certain number will attract: new
accesgsions. In these circumstances, the problem of - revision.
would partially solve itself.and time would not be wasted at’
this stage in tinkering or wondering whether to tlnker w1th '
trcatles in which real interest had ‘been lost.»
: ¥ /Whl le
%New Zealand is a party

000525



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information

-5 = P.A. Item No. 90 -

CONFIDENTIAL

6. Whlle our general attitude, as shown above, is in favour
of proceeding to. 1mp1ement further the decision already
reached by the Assembly in the 1963 Resolution on this
subject, it must be admitted that we retain some gqualms
about the course which that Resolution decided upon. In
brief, we are not free of doubt about the propriety of the
procedure of "amending the relevant accession clauses.of the
League treaties by meens of a United Nations Resolution,

We: would not, of course, wish to take the very rigid view
that the terms or application of a treaty can never be
amended except by a written amendment: in treaty form. To
take this line would at least run counter to the opinion of .
the International Law Commission which, 'in its commentaries =
on the law of treaties, has “recognized that amendment
sometimes takes place by oral agreement or by an agreement
‘arrived at tacitly in the application of the treaty."*  Our
point of difficulty is that we do not think that this process
of "tacit amendment', which in effect was constituted by the
1963 Resolution (and whichmight be appropriate enough for
some, e.g. btemporary purposes) should have been used to make a
permanent change in an important clause of a large number of
multilateral conventions., More properly we would think, a
general amending protocol or protocols should have been
favoured,; notwithstanding that this procedure would be more
',time—consuming and expensive than'a simple Resolution.

7. - There 1s indeed a certain degree of precedent in the
Resolution of 1946 / 24(1)_/ by which the United Nations .
charged the Secretariat with the purely depositary functions-
of the League under lLeague treaties, However, the extent
to which this instance is helpful at present may be doubted,
especially as the relevant machinery (depositary) clauses
of the treaties concerned were of an entirely objective
charwcter. The machinery clauses in point now 81.e° the
accession provisions of the League treaties) are of more
substantial character and might have deserved closer
consideration. It is interesting, in this respect, to
note thut the 19&6 Resolution to some extent acknowledged »
this, since in it the General Assembly provided that in the-
case of prov131ons "pelating to the substance of the
instrunents" whose due execution depended on the exercise..of
functions and powers by the League or its organs, the General
. Assenbly would take the necessary measures to ensure the
. .continued exercise of the functions and powers concerned.
These measures promoted after 1946 in fact took the shape of

/formnl

¥ Report of "the I L CG. on tne Work of 1ts 16th Se881on 11
May -.2L July 1964 (A/5809) p. 21; and see text:of:
‘draft Article 65 at p. 19+ - See also the Report on .the
1l4th Session of 24 April - 29 June 1962 (A4/5209) at
P 12: 'f”It seems to be established that the openlng of
-a treaty to accession by additional States, while it
requlres the consent of the States entitled. to a
voice in the matter, does not necessitate the . -
negotiation of a fresh treaty amending or sunplementlng
the earlier one." See also n/5509, P, 33, para. L.

CONFIDENTIAL
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formal amendlng Protocols* whlch, 1nter alla, prov1ded for the
calling of new. accessions to the- treatles concerned. . In-
answer. to all thls, the argument put by the International” Law
Commission” would run somewhat as’follows: The clauses: *
'permlttlng states t0 accede . upon the invitation of the League
Counéil are bas1cally on .the "“same’ footlng as clauses naming .

a depositary (which were altered by the 1946 Resolution);

the parti€s never 1ntended the treaties to be closed -~ they
consented in advanCe to access1on by any state which the _
Léague Council cared to invite; hence the simple substltutlon
of the United Nations for the League on the anology of the
1946 Resolutlon would have less. effect on the substantive
obllgatlons of the partles than might first appear; we admit
‘that thelaccession clauses of League treaties were hitherto
amended by Protocols, but this is not conclu51ve, since the -
Protocols substantively amended other parts. of the treatles

at the same time. While admitting that the vforeg01ng 1s

' one . tenable line of argument we . ourselves would

thlnk it . more conv1nc1ng to say. .that the taking ‘over of the
power to call for néw accessions represented a matter of
substance, involving at least some polltlcal con31derat10ns,
and that it required a fairly large mental leap to assume that
the transferénce of powers relevant to calling for further
accessions and to the basis on which they should be called
represented only a purely ‘mechanical matter,. ' It .is worth
adding that the political’ dlscu331ons on -the latter point which
took place 'at the 18th Session already sérve to show that some
important politlcal gquestions. were necessarily involved in the
taking over:and 1mp1ementatlon of those partlcular functlons
by the Unlted Natlons_.

8. There is also a bas1o problem, common to. both the-
Resolution and Protocol procedures, of ascertaining ‘which
states are ‘already parties to the League treaties (especially
as some original. parties have split into. several entities’
which might be entitled now to regard themselves as separate
partles) This  problem, which bears, of course on the
question of which and how many states must give their assent
-in order to make the amendment of the League treatles legally
‘éffective i5 a vexed one.** It is not in our opinion
necesso rlly solved or simplified by the Resolution procedure
which in effect summarlly disposed of these legal issues by
adoptlng the view that the United Nations took over the
accession clause functions as soon as a majority of the United
Nations members voted in favour of the 1963 Resolution. This
_ e /is a
* e.g..U.N,T.S. Vol. 12, pe. 179; Vol L6, p. 169,. Vol. 53,
p. 13; Vol 30, pp. 3 and‘23,w Vol. 182, D, 51, These
Protocols were approved in various Assembly resolutions,
but this fact in itself had no legal effect except in so
far as the States parties to the instruments ﬂgreed, ex
propria voluntate, to accept the recommendation that
~they should become parties to the’ protocols in questlon.
" Sée, e.g. Resols. 126, (II) 26 October 1947 and 9L (VIII)
2% QOctober 1953, " :

*%¥  Where the procedure of an amending Protocol has been used
in the past, it has been the practice for the Protocol to
enter into force upon the deposit of two instruments of
acceptance., The amendments to the treaty brought about
by the Protocol did not however become effective until
two-~thirds of the Parties to the treaty had accepted the
Protocol., Even then the amendments were effective only as
between those Barties to the treaty which were also Parties
to the Protocol .
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is a matter of some convenience, but it still seems to us to

_remain a doubtful question whether the Resolution was
“efficacious: to,secure its intended result for example, did
the magorlty VOtan for it 1nclude a deflnlte majority of

the states parties to each and all of the treaties concerned -

"if not, ‘what-was the legal effect of their non-support and

- what of the legal force of the Resolution in regard to the
aprreciable -number -of states ‘who abstained on that Resolution?

From the point of view of conveniince therefore, we are by

no means sure that the procedure by Resolution held the

great advantages which it was supposed to have over any

" other means of deellng Wlth the 51tuatlon.

9. The above. comments do not represent an exclu31ve list
of the questions to which the 1963 Resolution gives risa,
but there is one further difficulty which should be
mentioned. ‘The amendment' of the accession clauses of the
League tveatles is of course coneldered as being effected

" not by that Resolution as such, but by the tacit agreement

of the United Nations Membere, parties to the League
Conventions in gquestion, which is evidenced by the
Resolutlon.i ‘The problem we foresee is that if this
practice 1is contlnued ~then by a process of: confusion
between these two chtors there may arise a tendency to
© argue that other United Nations resolutions affect the
substance of treaties even in circumstances where states
voting for the resolutions did not intend to assent:-to any
treaty amendment. - The latter would, of course, be an extreme
. and perhaps. unlikely result; bdbut beceﬂse there is a danger
" of imputing too much legdl effect to resolutlons, we should
prefer that further instances of the kind Pepresented by the
1963 ‘Resolution should not Be encouraged. . There is a
certain disposition,.even at present, o, bulld overmuch on
the 1946 and 1963 Resolutions; for exqmple, a~note published
by a member. of the United Nations Offlce of kegal Affairs
comments enthusiastically, in relatlon to the 1963
precedent that "although the subaect matter was relatively
minor and the distance fronm- full 1nternatlonal legislation
is stlll far off, ;the episode may perhaps be regareed as
one more, if tentﬂtlve, step towards a process of law making -
or at least law adapting - on a universal scale by means of
Assembly resolutions.f# Our own view would be that in
relation to amending treaties, any question of intervention
by United-Nations resolutions is likely to produce more
risks than advantages.

10, We have therefore some doubts not necessarily about

the legality but more especially asto the propriety of the mocedure
followed in the 1963 Resolution; but New Zealand and a
respectable body of other Governments voted for that

proposal, and we can hardly refrain from following it

further. The attitude which the New Zealand delegatlon
should take at the present Session may adcordingly . Be put. . as
follows: -

/If fhefe

# M. Hardy, the United Nations and General Multilateral
Treaties Concluded Under the Auspices of the League.
of Nations, 1963 B.Y.I.L. 425 at 44O, :

CONFIDENTIAL
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A, . If there is continuing respectable support for the
‘;1mplementatlon of the 1963 Resolution on: this
. subject; we should-be. inclined to pursue the terms
~of that Resolution: through to its logical con- .
- clusion by supportlng action ' to request the Secretary-
" .General to call for new acces31ons to the League -
.treaties referred to in paras. 133 - 135 of his
Report. Whethér all of these should be opened for
”,ac06851on is a matter that could be discussed with
S friendly delegations; ‘but by and large we would not
see much use in postporiing the opening of these -
treaties for Accession while consultation about and
. revision of their terms takes place. These
matters can surely be left over for later action.

~ B, It does not seem desirable to:invite new acceéssions
. to those League treaties which are generally felt
.-to have no current interest..  The Secretary-
" General thought that there was good reason for
‘believing that the treaties mentioned.in para. 137
~..of his Report fell into this category._ Unless -
'there is general opp051t10n ‘to this view, we’ _
‘should prefer to see-these treaties put aside, and
”p0551b1y also the treaties listed in para..136;
Wthh also seem hardly worth resu501tqt1ng.

C. j_As it is not clear in what way the discussion of-
’ " this item may . .develop, the .delggation could report

back for further instruction if the debate '
substantlally diverges -from the general lines
" présupposed in paras. A and B above; In- qny
event, the delegation should :discuss our -

. hesitations about the 1963 Resolution with other

" friendly delegations. It would of course.be a -

matter for judgment as to what extent any doubt:

could be indicated in the course of debate,. but -

.. 1if a proper opportunity arose,'we should prefer
o that some indica tlon of our oplnlon be glven.

Department of External Affalrs,'o
WELLINGTON. '

21 September 1965
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- The General Assembly, "

'Having considered the questlon of extended participation
in-general multilateral treaties concluded under the auspices
. of the-League of. Nations, cnd the report of the Interngtlonal

an Commlss1on thereon, v

B} Notlng that. there'are twenty—one such treaties of a
"technlcal and non~p011t1cal character which by their terms
‘authorised  the. Council of the League of Nations to invite
additional . Stetes to become parties, and thus were not
1ntended to be closed to new States, :

‘Further notlng that since the Counc11 of the League
ceased. to exist a large number of new States have come into
being and that many of them have been unable to become
parties to the treaties in question through lack of an
invitation to accede,

'Recalling the recommendation made by the Assembly of
the League of Nations at its final session, that its Members
should facilitate in every way the assumption by the United
Nations of functions and powers entrusted to the League of
Nations under international. agreements of a technical and
non-political character,

'Further reccalling that the General Assembly, in
resolution 2L{I) of 12 February 1946, declared that the
United Nations was willing in principle to assume ‘the -
exercise of certain functions and powers prevlously entrusted
to the League of Nations under international agreements,

'1, Decides that the General Assembly is the approprlate
organ of the United Nations to exercise the power conferred
by multilateral treaties of a technical and non-political
character on the Council of the League of Nations to invite
States to accede to those treaties;

'2. Records that those Members of the United Nations
which are parties to the treaties referred tc above assent
by the present resolution to the decision set forth in
paragraph 1 above and express their resolve to use their
good offices tc secure the cooperation of the other parties
to the treaties so far as this may be necessary;-

'3, Requests the Secretary-General:

() As depositary of the treaties referred to above,
to bring to the notice of any party which is not a Member of
the United Nations the terms of the present resolution;

(b) To transmit copies of the present resclution to
States Members of the United Nations which are parties to
those treaties;

(¢) To consult, where necessary, with the States
referred to in sub-paragraphs (a) and (b) above, and with
the United Nations organs and the specialised agencies
concerned as to whether any of the treaties in question
have ceased to be in force, have been superseded by later
treaties, have otherwise ceased to be of interest for
accession by additional States, or require action to adapt
them to contemporary conditions;

/To report

CONFIDENTIAL
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(4) To report on these matters to the General AéSembiy

at its nineteenth session;

i'LL;-.:'Fu‘rtlrlerl' requésts the Secretary-Genefalvto-invite"

“ééch State which.-is a Member of the United Nations or member

of a specialised agency or party to the Statute of the
Tnternational Court of Justice, or has been designatedfor
this purpose by the General Assembly, and which otherwise 1is
not eligible to become a party to the treaties in question,
to sccede thereto by depositing an instrument of accegsion
with the Secretary-General of the United Nations; :

'5, Decides to place on the provisional agenca of its
nineteenth session an item entitled 'General multilateral
treaties concluded under the auspices of the League of
Nations'. : L ' 3 : ‘

_Department‘of Externa1 Afféirs;

WELLINGTON. . 3

.21 September 1965
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TWENTIETH REGULAR SESSION OF THE GENERAL ASSEMvL

OF THE UNITED NATIONS
.-!E"'/ é

ST e T v ——
Provisional Agenda. - . Questlon of extendedsnartgo1nglwnn in [‘

T : [
Item_ho.,9eﬁl 01u©ed under the ausplces of the
S League of Nations.

s T 4 R AR

Documents: - ~.  Report of the Sixth Committee’ (A/5602)
N .- Resolution 1903 (XVIII) of 18
November 1963.
Report of the Secretary-General
(A/5759) s

1. The background to thls 1tem is fully set out in the
brief for the 18th Session. = The short problem is that a
number of League of Nations multllateral conventions, some
of them of considerable stanalng and importance, have been
in danger of ‘becoming. osslfled for lack of some further
actlon regarding them.- The reason is that these conventions
have since the days of the League been in a static position
as - regards the- humber of states partles to them, because the
terms of the treaties: entrusted to the Council of the League
the right to extend 1nv1tat10ns to non~Member states to
accede, and made no prov1sxon for the substitution of .any.
other body for the League in the event of the latter's -
dissolution., With the dissolution of the League, these

instruments therefore became closed to further accession.
"The United Natlons, on-considering the matter, has favoured
‘the course of ‘correcting the. position by means' of -a Resolution

(passed at the 18th Session of the Assembly) in which the
General Assembly has assumed the League Council's functions
under  the relevant machlnery clauses of these treaties and
in which the Assembly has authorlaed the Secretary-General.
to. invite and accept new accessions to the treaties. .. (This

... Resolution itself is deemed to constitute the assent to this
" decision on the part of those. Members of the United Nations
~which are parties to the treaties in gquestion).  The full
“11mplementatlon of this Resolution has however been delayed

pending some enquiries which the Secretary-General was, in.
terms of the Resolution, instructed to make. These have
been completed, and the Secrétary-General's report (4/5759)

is to be considerced at the 20th Sé&ssion. On the ‘basis of

this report, and unless objéction is raised to the

 direction conveyed- in the 1963 Resolution, the AssemblyA
will presumably indicate to the Secretary-General that he

should now proceed routinely to issue invitations. for

- furthér accessions to the relevant League of Nations treaties.
‘The action taken at the 18th Session, thé nature of- the
Secretary~General's Report, and the v1ewswe have formea are

accordlngly sct out below..

2. At the 18th Sess1on the Slxth Commlttee had before 1t
and considered the report ‘of the International Law = .
Commission (pp.30-35 of A/5509) which suggested that the
problem of opening the League of Nations treaties in question
to w1der part1c1patlon mlght be solved not by a formal

/protocol
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protocol of amendment (which was a device used for the reopening
of several of the League treaties between 1946 and 1953) but
merely by admlnlstratlve action on the part of the General
Agsenbly. "~ ‘The Committee then debated the -merits of :a.nine-
Powep#: draft resolution based on the suggestlon made by the -
Commission., - "Mogt: representatives approved the ultimate aim.
of the draft resolutionand also the procedure by which it
was to be achieved, but a number wondered what would happen
if ‘oné.or morerof the Parties to the treaties voted against’
the draft resoliétion or. gbstained in the vote. Against this
it was argued that the altérnative procedure of a protocol of
amendment would:not:rulesout the.possibility of one or more
of the States Parties to the League’ treaties objecting to the
eamendment of the participation clauses. Some representatives
thought that the procedure proposed. in the draft resolution
might open the treaties to accession but not necessarily to
effective participation by new States, since a resolution of
the General Assenbly could not bind States Parties in that
respect. They took the view that the nine-Power draft
resolution would be a temporary measure only..  Nevertheless
most of the debate was taken up noet with legal points but
with the political question of deciding which States should
be invited to accede to the treaties under consideration.
Much time was spent in’ travérsing the familiar ‘positions: on
the "all States' formula...  Bventually .the nine<Power draft
resolution, slightly amended, was adopted by 69 (New ‘Zealand)
to none with 22 abstentions. The final text of Resclution
1903, as adopted by the General Assembly on18 November 1963,
is set out as an annex to thls brlef

3. There was a - certaln amblgulty about the Assembly S

position on ‘this matter, because although the Resolution-

directed the Secretary-General to issue invitations to accede
to -the old League treaties, 1t also indicated that he should,

“"where necessary’, consult with States, and with United:

Nations organs and specialized agencies, "as to whether any
of the treaties in question have ceased to be in force; ‘havé
been superseded by later treaties, ‘have otherwise ceased to:
be of interest .for accession by additional States, or reguire
action to adapt them to contemporary conditions.” On. this-
uestion, the Secretary-General was asked. to report-at the 19th
%and hence the: '20th) Session. The general implication was
therefore :that the Secretary-General would not proceed to.put
out invitatiorns for new accessions until:‘the Assenibly had had
a chance to see the material gathered by him. concernlng'the
state of the parties to and concerning. current interest in, >
the treatlesAln .question, ' -Before the Resolution was paSSed
there was indeéed 'some divergence of view in“the Sixth Committee
debate about thé need for consultation on~the treaties. . The
sponsors of the Resolution suggested that the Secretary-General
should econsult the-partiés only where theé state of the treaties
seemed dubious, while- in the remaining cases accessions 6f new
States ‘could be récorded immediately. - Some representativeés
thought "however that the treaties should be examined before’
any new States were invited to accede. . In‘the event, the:
Secretary-General later took a very cautious view of the =2
power given to him under paragraph L of the resolution to
invite accessions t0 the treatiess? .Since sufficient: evidence
existed that two of the .21 treéeaties’in question (i.e. thes
Conventlon for the Suppress1on of Counterfeltlng ‘Currency . and
Australla, Ghana, Greece, Guatemala, Inoones1a, Mall,.u/the
Morogco, Nigeria and Pakistan

ol
=8

e
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:the Optional Protocol concerning the Suppression of Counter—-

feiting Currency, both done. at Geneva on 20 April 1929) were .
fully operative, the Secretary-General took steps to invite
States to accede to these two treaties. As about eleven
new accessions have taken place as a result, it would seem
that the whole exercise of opening the other TLeague. i
conventions to accessions is by no means 2 merely academic
one.  Ih pursvance of paragraph 3(c) of Resolution 1903,

the Secretary-General also circulated on 24 January 1964 a

guestionnaire to the flfty four States known to be parties to.
any of the 21 treaties -in guestion and to five specialised '

sagencies which he considered might have an interest in the

subject matter and appllcatlon of some of the treaties,
New Zealand sent no reply 16 this enguiry in respect of the
nine Leagué multilaterals to which it is part because,

§ appearedvto

each State party to a treaty is competent to say whether
that treaty is still in force or whether it has been
superseded by later treaties. Although it is perhaps
appropriate enough to ask States to express .a subjective
view on the other two limbs of paragraph 3(¢) ~ whether
the treaties have otherwise ceased to be of interest for
accession by additional States and whether they require
action to adopt them to- contempor ry conditions - it does
not 'seem proper to take the attitude implied in 3(c) that
the views of ‘individual states are necessarlly decisive
as to whether a multllateral treaty is or is not in existence.
On this aspect, it can be noted that the draft resolution.
sponsored by Australia, Ghana and Israel at the 17th
Session did not contain provision for & review of the -
treaties. This suggestion crept in via the International
Law Commission's report, which indicated that the treaties
should:-be examined to see how many of them hold interest
for 'States today and what action might be necessary to . .
adapt them to contemporary conditionms. With the benefit
of hindsight, it is now apparent that the form in which
this suggestion was incorporated in resclution 1903 was a
little unfortunate.  That New Zealand is not the .onl
State to have had second thoughts about paragraph 3( g may »
account in part for the paucity of the replies submitted to .
the ‘Secretary-General, but we would think the main fastor
was probably a simple lack: ‘of knowledge as to how many Of
the League treaties are still "living"” instruments in a
ractical sense, Only 9 or the 5l Governments replied -
USA, United Kingdom, USSR, Ireland, Japan, Netherlands, ..
Norway, Poland and Sweden)g‘and detalls of their comments
on the individual treaties are to be found on pages
15«37 of . the Secretary—General ‘s Report

L. The replies: given show a fair measure of" agreement, and f;l 5
the conclusions which the Secretary-General has drawn from . . |
them appear on pages 38-41 of the Report. The 8 treaties &= ;
mentioned in paragraph 137 of the Report are thought to be of . ;
no interest for accession by additional States (New Zeqland S {
is party to two of the treaties in this: category, the )
Convention relating to the Transmission in Transit of’ . . x
Electric Power and the:Convention relating to the Development
of Hydraulic Power affecting more than one State. . Neither
would ever have been of any-practical interest to New Zealand
because it is an island nation and it is unclear why we ever
became associated with them.) Two other treaties ~ the
Declaration regarding the Teaching of History and the

/Convention
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#Convention and Statute on the International Regime of Rallways -
gre thought 10 be of doubtful interest, but the interest of

the. remalnlng treaties is not qucstloned. Of the latter, New
Zealand is party to the Convention and Statute on Freedom of
Transit, -Convention: and. Statute on the Regime of Navigable
Waterwnys of Intern tional Concern (and Additional Protocol),

the Convention and Statute on the International Regime of
qultlme Ports -the .International Convention: concerning the .

Use of BPOﬂooastlng in the Cause of Peace and the International
Convention ‘relating to the Simplification of Customs Formalities.
Several of these uonventlons, particularly those on Transit,
Navigableé Waterways and Maritime Ports are, of course, of great
importance as-significant law - making treaties. There 1s no
doubt at all thut ~there would be every advantage in pursulng

the United Nation's work in opening these and the other
remaining treaties to: new accesgsions; : and the interest qlready
shown by Governments in acceding to the two Currency Conventions
already opensd up by the Secretary~General points to the
likelihood that this 1nterest will extend to these other League
multllaterals as well,

5. A difficulty in the way of~further’action is that, as the
Secretary~CGeneral has decided that consultation was necessary
in the case of a2ll but two of these treaties, and has now :
reported on this consultation; he probably needs a specific
direction from the General Assembly to proceed, on the basis
of his report, to implement the instruction: already given in
the 1963 Resolution by inviting further accessions.  The best
thing would accordingly seem to be for the General AsseMblyp__3 N
to request the Secretary-General to open for'accession'ati' '
least the treaties mentioned in paragraphs 133- 135 of "the
Report (and perhaps if there is substantial pressure for it,
some of, those mentioned in paragraphs 136 or 137 as well),
The reason i1s that the basic purpose of resolution 1903 was .. .
really to open the treaties to accession, and not 1mmed1qte1y
to secure their substuntlve revision., - The right of the ... .
newer States to participate in the treaties should therefore:
now be made effective by the issue of invitations, and 1t would
be up to each of the invitees to decide which treaties are of. -
sufficient interest to it to warrant its own accession. As
for the general question of substantive revision, if there is
enough enthu81asm about any of these treaties which appear to
need some revision to make them fully effective, this task
could be taken up later as a separate matter among the partles,
including the new parties, to each of- them. It is possible,
too, that the General Assenibly may later on wish to pass
resolutions approving amendlng protocols for some of the
treaties (as was done in 1946, for example, in the case of = -
treaties on narcotic drugs). But initially there seems to
be no reason why we should not wait and see what response is
forthcoming from the States to which the treaties have been
thrown open. Conceivably, for example, +the new Stgtes may .
prove tu be more interested in acquiring the right to accede
to the treaties than in actually acceding to many of them;
so that it might turn out that some of the treaties will be
passed over and that only a certain number will . attract new
accessions., In these circumstances; the prdblem of revision
would partlally solve itself and time would ‘not be wasted at.,
this stage in tlnkerlng or wondering whether to tinker with
trecaties in which -real interest ‘had been lost.
T _ e /While
*New Zealand is a party _
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6. While our general attitude, as shown above, is in favour
of proceeding to 1mp1ement further the decision already

achéd by the Assembly in the 1963 Resolution on this
subgect it must be admitted ‘that we retain some gqualms
about the -courge which that Resolution decided upon. In
brief, we areé ‘not- free of doubt about the propriety of the
procedure “of - amendlng the relevant accession clauses of the
League” treatles by means of ‘a United -Nations Resolutlon. .
We would noty, of course, wish to take the very rigid view
that the terms -or application.of .a treaty can never be-
amended except by ‘a written amendment in treaty form, To
take' this-line would at least run counter to the ropinion of
the International Law Cormission which, in its commentaries
on the law-of treaties, hasv"recognlzed that amendment
sometimes takes. plqce by oral agreement or by an agreement -
arrived at tacitly in the application of the treaty."* - Our
point of dlfflculty is that we do-not think:that this. process
of "tacit amendment”, which in effect was constituted by the .
1963 Resolution (and whichmight be appropriate enough for ’
some, €.g. temporery purposes) should have been used ‘to make a
permanent change in an important clause of a large number of
multilateral conventions.  More proverly we would think, a
general ‘amending- protocol or protocols should have been
favoured; notw1thstqnd1ng that this procedure would be more”
tlme consumlng and expens1ve than a 31mp1e Resolution.

7o Thore is 1ndeed a certaln degree of precedont in thelsz
Resolution of 1946 [—2h(1)_7 by which the United Nations
charged the Secretariat with the purely depos1tury functiohs
of the League under League treaties., = However, the extent

to which this instance is helpful at present may be doubted,f
especially as the relevant machinery (depos1tary) clauses .

of the treatles concerned were of an entirely objective
charﬂcter. ¢ The machinery clauses in point now 81 e. the
accesslon provisions cf the League trcatles) are of more.
substantlol character and might have deserved closer
considération. ~ ‘It is interésting, ‘in.this respect, to

note thut the - 19u6 Resolution to some extent acknowledged :
this, since in it the General Assembly provided that in the
case of provisions "relating to the substance of the .
instruments" whose' due-excecution depended on the exercise. “of .
functions and -powers by the Leogue or its organs, the Gcneral
Assembly would take the necessary measures to ensure: the.
continued exercise of the functions and:powers . concerned
_These meﬂsures promoted after 1946 in- fsct took -the shape of

/formal ;fii

el Report of the I.L.C., on the work of its 16th Sess1on 11
s May =~ 2L July. 196l (A/5809) p. 21;  and see text of . .
~* draft - Article 65 at p. 19.  :See also the Report. on “the

* “1hth Session of 2l April - 29 June 1962 .(8/5209) at. .
© be 12¢ It seems. to be established. that the opening;: of
a treaty to accession. by :additional States, while it

requlres the consent of the States entitled to a. =

. - voice in the’ matter, does not necessitate the .
“negotlatlon of a fresh tredty ﬁmendlng or. supplementlng

the earlier oneg” See also A/5509,
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formal amendlng Protocols* Wthh 1nter alia, prov1ded for the
calllng of ‘new accessions to the treaties concerned. In
answer to-all this, the argument put by the Internatlonal Law
Commigsion would run somewhat as follows: The clauses.
_permlttlnc states to-accede upon the invitation of the League
Couneil are basically on the same footing as clauses naming

a .depositary -(which were altered by the 1946 Resolution);

the parties never intended the- tréeaties to be closed - they
consented in-advance tb accéession-by any state which the’
League Council cared to invite;  hence the simple substitution
of the United Nations:for the Leagiie on the anology of the
1946 Resolution would have less effect on the substantive
obligations-of the parties than might first appear; we.admit
that the accession clauses of League treaties were hitherto
amended by Protocols; but this is not conclu31ve, since the
Protocols~substantively amended other parts of the treaties

at the same time. . While admitting that the foregoing is

one tenable line of argument we ourselvées would

think it more- ‘convineing to say that the taking over of the
power to call for new accessions represented a matter of .
substance, involving at least some political con51deratlons,
and that it required a fairly large mental leap to assume that
the transference of’ powers relevant to calling for further
accessions and to the basis on which they should be called
represented only a purely mechanical matter; . It is worth
adding that the political disc¢ussions on the latter point which
took place at the 18th Session already serve to show that some
important political questions were necessarily involved in the
taking over and implementation of those partlcular functions
by the Unlued thlons . :

8. There is also a basic problem, common to ‘both the
Resolution and Protocol procedures, of ascertalnln which
states are already parties to the League treatieés (especially
as some original parties have split into several ontltles '
which might be entitled now to regard themselves as ' separate
parties).. . This problem, which bearsj of course on the
question.of which: and ‘how many states must give their assent
in order:to make the amenament of the League treaties legally
effective is a vexed one.** = It is not in our opinion
necessarily solved or simplified by the Resolution procedure
which din effect summarily disposed of these legal issues by
adoptlng the view that the United Nations took ovér the
accession clause functions as soon as a majority of the United
Nations members voted in favour of the 1963 Resolution. This

/is a

* e,g, U.N.T.S. Vol. 12, p. 179; Vol. 46, p. 169; Vol. 53,
p. 13;  Vel. 30, pp. 3 and 23; Vol. 182, p. 51. . These
Protocols were approved in various Assembly resolutions,
but this fact in itself had no legal effect except in so
far as the States parties to the instruments agreed, ex
propria voluntate, to accept the recommendation that
they should become parties to- the protocols in gquestion.

 See, e.g. Resols., 126 (II) 26 October 1947 and 794 (VIII)
23. October 1953, .

** Where the procedure of an amending Protocol has been used
in the past, it has been the practice for the Protocol to
enter into force upon the deposit of two instruments of
acceptance. The amendments to the treaty brought about
by the Protocol did not however become effective until
two-thirds of the Parties to the treaty had accepted the
Protocol., Even then the amendments were effective only as
between those Barties to the treaty which were also Parties
to the Protocol .
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is a matter of some convenience, but it still seems to us to
remain a doubtful question whether the Resolution was
efficacious to secure its intended result; for example, did
the .ma jority ‘voting for it include a deflnltc majority of

the states parties to each and 2ll of the treaties concerned -
- if -not, what was the legal effect of their non-support and
what»of the legal force of the Resolution in regard to the
aprreciable number of states who abstained on that Resolution?
From the point of view of convenicince therefore, we are by

no means sure that the procedure by Resolution held the

great. advantages which it was supposed tc have over any

other means of dealing with the situation.

9. The above comments do not represent an exclusive list

of the questions to which the 1963 Resolution gives rise,

but there is one further difficulty which should be
mentioned, The amendment of the accession clauses of the
League treaties is of course considered as being effected

not by that Resolution as such, but by the tacit agreement

of the United Nations Members, partics to the League
Conventions in question, which is evidenced by the
Resolution., The problem we foresee is that if this

practice is continued, then by a process of confusion
between these two factors there may arise a tendency to
argue that other United Nations resolutions affect the
substance of treaties even in circumstances where states
voting for the resolutions did not intend to assent to any
treaty amendment. The latter would, of course, be an extreme
and. perhﬁps unllkely result; Dut because there is a danger
of imputing too much legal effect to resolutions, we should
prefer that further instances of the kind represented by the
1963 Resolution should not be encouraged. There is a
certain disposition, even at present, .to build overmuch on
the 1946 and 1963 Resolutions; for example, a note published
by a member of the United Nations Office of Legal Affairs
comments enthus1astlcally9 in relation.to the 1963

precedent, that "although the subject matter was relatively
minor and the distance from full international legislation

is still far off, the episode may perhaps be - regarded as

one more, if tentetlvey step towards a process of law making -
or at least law adapting -~ on a universal scale by means of
Assembly resolutions.'* Our own view would be that in
relation to amending treaties, any guestion of intervention
by United Nations resolutiong is likely to produce more

risks than advantages.

10. We have therefore some doubts not necessarily about

the legality but more especially asto the propriety of the pocedure
followed in the 1963 Resoclution; but New Zealand and a
respectable body of other Governments voted for that

proposal, and we can hardly refrain from following it

further. The attitude which the New Zealand delegation
should take at the present Sesslon mwy adcordingly be put as
follows: - :

/Ifutherev f?
# M. Hardy, the United Nations and General Multilateral

Treaties Concluded Under the Auspices of the League
of Nations, 1963 B.Y.I.L. 425 at LLO,
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A, " If7there is’'continuing respectable.support for the
: &Hllmplementatlon of:the:1963 Resolution on this _
“lsubject, we should.be inclined to pursue the terms
. lof ~that Resolution through to its logical con-
“ilelusion by supporting action to request the Secretary—
General to'call for new accessions to the League
“:treatles referred to in paras. 133 - 135 of his
- Report. . Whether all of these should be opened for
" accéession.is a matter that could be discussed with
friendly ‘delegations; but by and large we .would not
see much use in postponing the opening of these
trecties for accession while consultation about and
“revision ofthelir terms takes places These
~jmatters eati surely be left over for later action.

‘B, It does not seem’ de31r°ble to 1nv1te new accessions

' to those League treaties which are generally felt
to have no current interest. . The Secretary-.
General thought that there was good reason for
believing that the treaties mentioned in para. 137
“of his Report fell into this category. Unless
there is general opposition to this view, we
should prefer to see these treaties put aside, and
possibly also the treaties listed in para. 136
which also. seem hardly worth resu301tﬁt1ng.

C. As it is not clear in what way the discussion’of
" this item may develop, the delggation could report N
‘Pack for further instruction if the dehate
'substantially diverges from the general lines
presupposed - in paras. A and B above. In any
event, the delegation should-discuss our
he31tetlons about the 1963 Resolution with other .
friendly delegations.” It would of course be a
matter for judgment as to what extent any. doubt
.+ could berindicated in the course of debate, but
. 1f a .proper opportunity arose, we should prefer
"~ that some indiecation of our opinion be given.

Department of Externql Affalrs,
WELLINGTON.

21 September 1965
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The General Agsembly,

"Hev1ng con51dered the guestion of extended pgrt1c1put10n
in general multilateral treaties concluded under the auspices
of the League of Nations, and the report of the Ipterngtlonal
Law Commission thereon, ' S

'Notlng that there are twenty-one such treatles of a
technlcal and non- political.character which by their terms’
authorised the Council of the League of Nations to invite
additional. States to become parties, and thus were not
intended to be closed to new States,

- '"Further noting that since the Coun011 of the League
ceased, to exist a large number of new States have come into
being and that many of them ‘have beeén unable to become
parties to the treaties in question through lack of an
invitation to accede,

'Recalling the recommendation made by the Assembly of
the League of Nations at its final session, that its Members
should facilitate in every way the assumption by the United
Nations of functions and powers entrusted to the League of
Nations under international agreements of a technical and
non-political ch&rﬂcter,

'Purther recalling that the Generql Assembly, in
resolution 24L(1) of 12 February 1946, declared that the
United Nations was willing in principle to assume the
exercise of certain functions and powers previously entrusted
to the League of Nations under international agreements, .

'1, Decides that the General Assembly is the appropriate
organ of the United Nations to exercise the power conferred
by multilateral treaties of a technical and non-political
character on the Council of the League of Nations to invite
States to accede to those treaties;

'2, Records that those Members of the United Nations
which are parties to the treaties referred tc above assent
by the present resclution to the decision set forth in
paragraph 1 above and express their resolve to use their
good offices to secure the cooperation of the other parties
to the treaties so far as this may be necessary;:

'3. Requests the Secretary-General:

(a) As depositary of the treaties referred to above,
to bring to the notice of any party which is not a Member of
the United Nations the terms of the present resolution;

(b) To transmit copies of the present resclution to
States Members of the United Nations which are parties to
those treaties;

(c) To consult, where necessary, with the States
referred to in sub-paragraphs (a) and (b) above, and with
the United Nations organs and the specialised agencies
concerned as to whether any of the treaties in question
have ceased to be in force, have been superseded by later
treaties, have otherwise ceased to be of interest for
accession by additional States, or require action to adapt
them to contemporary conditions;

/To report
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(d) To report on these matters to the General Assembly
at - 1ts nlneteenth 33581on, e

'u Further requests the Secretary-General to invite
each State which is a Member of the United Nations or member
of a specialised agency or party to the Statute of the
International Court of Justice, or has been designated .for
this purpose by the General ‘Assembly, and which otherwise 1is
not eligible to. become a party to the treaties in questlon,
to accede thereto by dep031t1ng ‘an instrument of accession

~with the Secretary-General of the United Nations; .

'5, Decides to place on the prov151onal agenca of its
nineteenth session an item entitled 'General multilateral
treatles concluded under the ausplces of the League of
Nations'. S ,

Department of External Affairs,
WELLINGTON.

21 September 1965

000541



Document disclosed under Acceps to Information Act -
Document dlvulgue en vertufé la Lof sur I'accés a l'information
& 0 - % l ""6
I

ANNEX I . o Qf | —

G

e <A b o

DRAFT ARTICIES ON THE IAW OF TREATIES

AS DISCUSSED AND ADOPTED

AT THE FIRST PART OF THE 17TH SESSION Mﬁ"‘h&
TL.C. - 1468  ta# 31> 9

.4
Commentary on Draft Articles , f§°4°n Af6d

h Qo

The Commission considered a number of general questions
relating to the first part of the draft articles on the Law. of Treaties
before proceeding to a detailed re~examination of the articles in light
of goverrnmente! comments. These general questions were:

(a) the form of the draft articles;

(v) whether a single draft convention or three separate
conventions should be produced;

(c) the scope of the draft articles; and

(d) terminology and definitions.

{a) Form of the Draft Articles

2. The Commission noted that certain govermments had commented
on the form of the draft articles and that two govermments had expressed
the view that the form should be that of a "code" rather than that of a
tconvention® on the Law of Treaties. Consequently, although the question
had been thoroughly canvassed before in the Commission during its 1961 and
1962 sessions, it was re~examined at the 1965 session. Nearly all the
members of the Commission felt it necessary to comment on the issue and
all supported the decision of the Commission taken in 1961 to prepare a
single set of draft articles capable of serving as a basis for a multi-
lateral convention on the Law of Treaties. It was pointed out that the
majority of the representatives at the 17th session of the General
Assembly had stated in the 6th Committee approval of the Commission's
decision. Moreover, it was the feeling of the Commission, particularly
Tunkin and Reuter, that the Commission ought to aim at achieving the
maximum results pogsible from its work on the codification of the law of
Treaties and that this could best be done by means of a convention rather
than an expositcry code. The majority of the Commission accepted the view
expressed by same govermment.s, however, particularly Sweden, that the
draft contained too much detail and controversial matter (a view not
- wholly shared by Ago, Bartos, Rosenne, Ruda and De Arechaga). It was the
general feeling of the Commission that: (a) many of the draft articles
should be shortened and simplified considerably, and much of the detail
omitted; (b) the emphasis should be on substantive legal content, and
purely procedural questions and descriptive articles should be eliminated
to the extent possible, so that the draft articles would not partake too
much of the codification approach; (c) a more logical re-~arrangement of
the articles is required, (views differing somewhat on the kind of re~
arrangement needed); (d) a number of articles and parts of articles
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which might be desirable in a code may be unnecegsary  in a draft conven-
tion and should be deleted; and (&) the overall aim should be to produce
substantive residual rules rather than to cover every contingency however
remote.

3e As a consequence the Commission extensively revised the articles
contained in Part I, eliminating from them purely descriptive elements more
appropriate in a code than a convention, and, where necessary redrafting
them so as to formulate them more explicitly as rules of law. The Com~
mission re-affirmed, however, its 1961 decision in favour of a convention,
citing in its report (document A/CN..4/181 of July 14, 1965, paragraph 16)
as the principal reasons for its decision, firstly, that an expository
code cannot be as effective as a convention for consolidating the law, and
secondly, that a multilateral convention would give new states greater
opportunities to participate in the formulation of the law,

(v) Whether a Single Draft Convention or Three Separate Conventions
should be ggoduced

k. The Commission had left open at its 14th, 15th and 16th sessions
the question whether the article should be cast in the form of a sgingle
draft convention or of a series of related conventions on Part I (con~
clusion, entry into force and registration) and II (invalidity and
termination) and III (application, effects, modification and interpreta-
tion). It was the feeling of the members of the Cammission in the light
of their work on the law of Treaties during the previous three sessions
that the legal rules set out in the respective parts are so far inter~
related that it was desirable that they should be codified in a single
convention incorporating a closely integrated set of articles. The Com~ .
mission therefore decided that in the course of their second reading of
the draft articles the article should be re-arranged in the form of a
single convention. v

(c) The Scogg of the Draft Articles

5. The Special Rapporteur had drawn attention to the need to lay
down an explicit term on the scope of the articles. However, whereas
article 1(a) of Part I defined the term treaty as including international
agreements in a written form between two or more states or other subjects
of international law, this definition was not consistent with the provi-
sion of article 2, paragraph 1 that the article should apply to every
treaty as defined in article 1, paragraph 1(a). He pointed out that one
would e xpect from this that the draft would deal with both treaties between
states and also treaties concluded by other subjects of international law,
whereas in fact there were few provisions on the later kind of treaty.

He therefore considered it necessary to limit the scope of the articles.

be Tt will be recalled that at 1ts 1hth session, the Commission re-

affirmed its decision taken in 1951 and 1959 to defer examination of
treaties entered into by international organizations until it had made
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further progress with its draft on treaties concluded by states. The
Commission had recognized, however, that international organizations may
possess a certain capacity to enter into international agreements and

that these agreements fall within the scope of the Iaw of Treaties. For
instance, in formulating the rules regarding capcity to conclude treaties
contained in article 3, the Commission included a provision concerning the
treaty-making capacity of international organizations,

T Ago initially opposed the deletion to the reference to. Mother
subjects of international law", drawing particular attention to the posi-
tion of the Holy See. (Pessou also took strong exception to any action
which might appear to limit the right of the Joly See to enter into
treaties). Rosenne also expressed preliminary reservations on the grounds
that many more of the articles might relate to treaties concluded by inter-
national organizations than might appear at first sight. -Tunkin, while not
admitting that international organizations could conclude treaties, proposed
a new first article which would set clearly that the scope of the articles
was limited to treaties concluded between states and it was ultimately so
decided. :

8. The majority of the members of the Commission considered that
since most of its draft articles on the law of Treaties were applicable
only to treaties concluded between states and that further study of
treaties concluded by international organizations would be needed before
rules applicable to that category of treaties could be codified accordingly.
For these other reasons, the Commission decided explicitly to limit the
scope of the articles to treaties concluded between states. (As appears
below, this decision is embcdied in the new first article and in conse~
quential changes in articles 1 and 3).

9. The Commissicn also considered it essential, however, to avoid

any possibility that the limitation of the draft articles to treaties
concluded between states might be construed as denying the legal force

of such other forms of treaties or the application to them .of the principles
set forth in the draft articles pursuant to general international law. The
Commission accordingly decided to include (in article 2) a new provision
safeguarding the legal force of these forms of treaties and the application
to them of relevant principles of general international law which may be
contained in the draft articles. ‘

(d) Terminology and Definitions

10. The Special Rapporteur drew attention to the question which had
been raised directly or indirectly in the comments received from a number
of governments of the need to ensure consistency in terminology and
definitions. He suggested, however, that decisions on terminology should
not be dealt with until a later stage of the re-examination of the various
articles, and, after a brief discussion, it was c£o decided.
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11. The detailed commentaries on each article which follow are
rather briefer than in previcus reports since the articles were receiving
second reading at the 17th session. (For this reason, the Commission
adopted the unusual practice of providing no cammentary at all on the 28
articles revised during the first part of the 17th session.

Article O (The Scope of the Present Articles)

The present articles relate to treaties concluded
between States. '

lé. This new article embodies the decision of the Commission to
limit the scope of the articles to treaties concluded between states,
discussed in paragraphs 5~8 of Annex I above,

Article 1 (Use of Terms)

Paragraph lga )

13, Paragraph (a) as amended by the Commission provides:

"Treaty" means an intermational agreement concluded
between States in written form and governed by inter-
national law, whether embodied in a single instrument
or in two or more related instruments and whatever
its particular designation.

As pointed out in paragraphs 5-8 of Annex I above, the principal change
in paragraph (a) was the deletion of the words Mor other subjects of
international law", which had been contained in the former version. A
further change was the deletion of the list of appellations given to
treaties and which had been set out between brackets, a change suggested
in comments of a number of governments and concurred in by the Special
Rapporteur in his 4th report on the Law of Treaties (A/CN.L/177). The
further proposal by a number of states, including Australia; Austria
and United Kingdom (ans approved in the Commentary) to refer to the
intention to create legal obligations in the definition section was not
accepted by the Commission, which agreed with tne view of the Special
Rapporteur that such a reference was unnecessary.,

Ihragragg]gbz

1L, A number of states had expressed dissatisfaction with the
definition of %treaty in simplified form" contained in paragraph (b)

as lacking precision., While the members of the Commission recognized
the importance in treaty practice of the development of tne use of the
simplifis¢ treaty form, the Commission as a whole concluded that the
concept lacks the degree of precision necessary for it to provide a
satisfactory criterion for distinguishing between Aifferent categories
of treaties in formulating the rules in articles 4 and 12. The Com~
mission therefore accepted the Special Rapporteurts recommendation that
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articles 4 (authority to negotlate, draw-up, authenticate, sign, ratify)
and 12 (ratification) be re-formulated un such a way as to remove the
distinction between formal treaties and treaties in simplified form, and
thereby rendering paragraph (t) unnecessary, and that paragraph (b)
defining "treaty in simplified form" be deleted, and it was so decided.

Paragraph 1(c)

15, is paragraph, containing a definition of general multi-
lateral treaty was criticized in the comments of a number of states.
The Special Rapporteur had, in his 4th report (4/CN..4/177), accepted
the criticism that the definition was tco broad, and had recommended
deletion of the words "or deals with matters of general interest to
states as a whole". (The only other place where the phrase "general
multilateral treaty" occurred was in article 8(1)). The Commission
recognized tne relationchip between any attempt to define the term
"general multilateral treaty" and the controversial political questions
concerning "all states®™ raised by articles 8 and 9. As the Commission
was unable to agree on a formulation of articles 8 and 9, (as appears
below) it was decided to postpone consideration of those articles and
also article 1(c) to its resumed sessicn next Jamuary.

Paragraph l{d)

16. MRatification®, "Accession", M"Acceptance" and "Approval® mean
in each case the international act so named whereby a
State establishes on the international plane its consent
to be bound by a treaty.

The Commission postponed consideration of the recommendation by the
Government of Luxembourg in its comments on this paragraph that the word
"approval™ be deleted. The Commission discussed, however, the desirability
of retaining the term "signature™ in the context of an article laying down
the means whereby a state establishes on the international plane its consent
o be bourd by a treaty, and it was decided to delete the reference to
"signature®, because of the changes made in the rules concerning signature
and also the succeeding sentéence, (explaining that signature can mean,
according to the context, an act of authentication of the text of a treaty.)
The definition was shortened and somewhat modified to bring out the fact
that tne draft articles concerning ratification, accession, acceptance

and approval deal with the international act and not with any internal
procedures which might have preceded.

Paragraph l{e)

7. "Full powers" means a document emanating from the competent
' authority of a State designating a person to represent the
State for negotiating, adopting or authenticating the text
of a treaty or for expressing the consent of the State to
be bound by a treaty.

The language of the paragraph was slightly modified so as to take into

account the decision not to refer to authentication in the preceding para~
graph, and the decision referred to below tc delete article 5 on negotiation
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and drawing-up of a treaty. The 1962 text had been more or less confined
to a formal instrument of full powers but the revised version now took
into account the modern practice of employing less formal methods, It
will be seen that the amended paragraph also avoids the stipulation that
"full powers" be a formal instrument, and refers to the actual processes
of concluding a treaty (negotiating, adopting and also authenticating the
text) in lieu of the more general language contained in the original draft.

Paragraph 1(f)

18, "Reservation" means a unilateral statement, however phrased
or named, made by a State, wnen signing, ratifying, acceding
to, accepting or approving a treaty, whereby it purports to
exclude or tc vary the legal effect of certain provisions
of the treaty in their application tc that State,

The only change made was to insert the words "however phrased or named"
after the reference to “a unilateral statement". The sub~paragraph contains
an extremely important definition and the change is intended to bring out
that, however designated, any statement purporting to exclude or vary the
legal effects of certain provisions in a treaty would constitute a reserva-
tion,

Paragraph 1(f)(bis)

19, "Party" means a State which has consented to be bound by
a treaty and for which the treaty has come into force,

The Commission decided that this new definition put, forward by the Drafting
Committee would need to be examined later in conjunction with the definition
"~ of a "contracting State" that might be included as sub-paragraph (f)(ter).
(As appears in paragraph 10 of Annex I above, the Commission decided to post~
pone a number of decisions on terminology.)

Paragraph 1(f)(quarter)

20, "International organization" means an inter-governmental
organization,

This provision is new and was inserted so as to exclude non-governmental
organizations.

Paragraph 1{(g)

21. On the recommendation of the Drafting Committee, the Commission
decided to delete the definition of "depository". (Kt the suggestion of Reuter
and Ago, the function of custodian exercised by the depository was transferred
from the definition section to article 29, which sets out the functions of a
depository, in paragraph (a)). '
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Article 1 (Paragraph 2)

2. The Government of the United States had recommended drafting
changes in this article intended to avoid the possibility of the article
being interpreted as having the effect of modifying internal law, The
Government of Israel had recommended its complete deletion,

23. Professor Briggs developed the point raised by the USA Goverrment,
but it was the general view of the Commission that theproblem did not
really arise, since it was clear that the paragraph had related merely
to the question of terminology under internal law regarding the
characterization or classification of international agreements. A number
of members expressed the view also that since the appellations which had
been contained in article 1(a) had been deleted, there is no longer any
need for paragraph 2, which had been directed solely at the appellations.
The Drafting Committee spent some time discussing the paragraph and while
concluding that some provision on those lines would be necessary, decided
that for lack of time the matter would have to be postponed until the next
segssion, After some further discussion by the Commission, it was decided
to postpone the decision on the inclusion of a provision on this question,
in accordance with the Commission's general decision to consider questions
of terminology at a later stage in its re-examination of the draft article,

Article 2 (Treaties and other international agreements not within the ‘
scope of the present articles) -

24, . The fact that the present articles do not relate ‘.

(a) to treaties concluded between States and other subjects of
international law or between such other subjects of inter-
national law; or

'(b) to interrational agreements not in written form shall not
effect the legal force of such treaties or agreements of
the application to them of any of the rules set forth in the
present articles to which they would be subject independently
of these articles,

The Commission decided to delete paragraph 1 of article 2 which had provided
that the present article shall apply to every treaty as defined in former
paragraph 1(a). As explained in paragraph 9 of Annex I above, the Commission
considered it necessary, however, in the light of its decision to confine

the scope of the draft articles to treaties concluded between states, to
include in article 2 a provision intended to safeguard the legal force of
treaties concluded between states and other subtjects of international law

or between such other subjects of international law, The former paragraph 2
had already provided for the safeguarding of international agreements not in
written form, and, the amended article retained this provision, together
with an analogous one applying to treaties concluded by "other subjects of
international law". At the suggestion of Rosenne, the Commission gave
consideration to having article 2 follow immediately after the new first
article, but it was decided that since the article is an entirely independent,
self-contained article that dealt with two separate matters, its order should
not be changed,
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Article 3 (Capacity of States to conclude treaties)

25. 1. Every State posseéses capacity to conclude treaties,

2., States members of a federal union may possess a
capacity to conclude treaties if such capacity is
admitted by the federal constitution and within the
limits there laid down,

This article proved to be one of the most controversial - and one of the
most important from the Canadian point of view ~ of any discussed by the
Commission during this session, The majority of governments which

commented on the Commission's formulation of the article had criticized

it, as being an inadequate statement of the Law on the question, and the
Special Rapporteur had, as a consequence, recommended its deletion in his
4th Report, Article 3 as previously drafted by the Commission had laid

down that the capacity of the member states of a federal union "depends

on the federal constitution"., A number of memvers of the Commission,
principally Briggs and De Aréchaga, pointed out that this was an incorrect
statement of the Law since the question was a matter for international

law rather than internal law and matters such as recognition could not be
overlooked as factors determining capacity of the member states of a

federal union, In the initial discussion on the article, a slight

majority of the members then present, including Yasseen, Castren, Lachs,

de Luna, Rosenne, Reuter, de Aréchaga, Briggs and Amado expressed
reservations about the article and substantial agreement with the sug-
gestion that it be deleted. At that stage only Agc, Tunkin, El-Erian,
Pessou and Bartos expressed support for the article, The article was
accordingly referred to the Drafting Committee for redrafting. The re=-
draft was then discussed again at some length, At this stage, the trend

of debate was clearly in favour of the deletion of paragraph 2 of the
article (dealing with the capacity of the member states of a federal union
to conclude treaties). Ago made a strong intervention, however, in favour
of an article indicating the limitations of the capacity of member states

of a federal union and one less likely to create a presumption of

capacity. During the subsequent debate, both Rosenne and Waldock reversed
their original position and accepted in principle that suggested by Ago.

At this point only Tunkin, Lachs, Bartos, Yasseen and Pessou were in favour
of the article as re~drafted by the Drafting Committee with A-écha, Briggs,
Amado, Pal, Ruda, Tsuruoka and Reuter all strongly opposing it, with Rosenne,
Castren, Verdross and Waldock supporting the Ago suggestion. Some members of
fhe Commission considered that paragraph 1 was unnecessary and redundant and
should therefore be deleted., Tunkin, Lachs and Bartos may have influenced
some members by arguing that the provision had anti-colonial implications,
i.e, that while at one time it mey have been argued that not every state
possesses capacity to conclude treaties, under the "new International Law®,
this is no longer true. The majority of the members of thé Commission seemed
Lo consider that the paragraph was worth retaining,

26, The Drafting Committee subsequently introduced the present

revised version at the beginning of a meeting when some members (Ruda,
Amado and Ago) had not yet arrived. No further discussion occurred on
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the article and the Chairman put it promptly tc the vote. Briggs requested
a separate vote on the two paragraphs. The vote on paragraph 2 was 7 in
favour (Yasseen, Waldock, Rosenne, Tunkin, lachs, Elias and Bartos),

3 against (Reuter, Tsuruoka, Briggs), h abstentions (Castren, Verdross,
Pessou and Pal). The wote on article 3 as a whole was 7 in favour (same

as above), 3 against (Reuter, Briggs and Ruda), 4 abstentions (Tsuruoka,
Pessou, Pal and Castren). The disparity in total votes casi was caused by
Ruda entering after the vote on paragraph 2, but before the vote on the
article as a whole. As pointed out in paragraphs 26 and 27 of the attached
report, the amended wording is still unsatisfactory and should, perhaps, be
re~opened at the resumed 17th session.

Article 3 (bie)} (Treaties which are constituent instruments of international
organizations or wnich have been drawn up within inter-
national organizations

27. The application of the present articles to treaties which are
constituent instruments of an international organization or
have been drawn up within an international organization shall
be subject to the rules of the organization in questiocn.

This article is an amended version of former article 48 which had been
contained in part II, Section 2 of the draft articles. The Special Rapporteur
had recommended that this reservation be transferred to tne "general provision"
par% and amended to cover the draft articles as a whole, rather than merely
the section in which it had earlier been contained. The Special Rapporteur
had also recommended that articles 31 to 37 and article 45 be excepted from

the application of this nrovision, but the Commission decided to make the
reservation generally applicable to 11 the articles., The article was

included in the draft on a provisional basis, at the reccmmendation of the
Brafting Committee.

Article L (Full powers to represent the State in the negotiation and
conclusion of treaties

- 28, 1. Except as provided in paragraph 2, a person is considered
as peprecenting a State for the purpose of negotiating,
adopting or authenticating the text of & treaty or for
the purpose of expressing the consent of the State to be
bound by a treaty only if:

(2) he produces an appropriate instrument of full
powers; or

(b) it appears from the circumstances that the
intention of the States concerned was to
dispense with full powers,

2. In virtue of their functions and without having to produce

an instrument of full powers, the following are considered
as representing their State:
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(a) Heads of State, Heads of Government and
Ministers. for Foreign Affairs, for the
purpose of performing all acts relating
to the conclusion of a treaty;

(b) Heads of diplomatic missions, for the
purpose of negotiating and adopting the
text of a treaty between the accrediting
State and the State to which they are
accredited;

(¢) Representatives accredited by States to
an international organization, for the
purpose of negotiating and adopting the
text of a treaty,

This article as originally drafted was criticized in the comments of a
number of governments which considered that it should have been directed
more towards evidence of full powers thaa actual authority to negotiate,
draw-up, authenticate, etc, The Government of Sweden, in particular, had
pointed out that the legally relevant point is whether a representative is
competent to bind the authority he purports to represent, and that this
point was not covered, The Swedish Goverrment also maintained that the
issue of interest to a state concluding a treaty is whether it refrains
from asking for full powers at its own risk. The Commission accepted the
validity of these comments, and re-drafted the article laying down emphasis
on evidence of full powers rather than the actual authority represented
by them, and amending the title accordingly.

29, Some doubts were expressed by some members of the Comnission

as to whether there is a legal rule that Heads of State,Heads of govermments
and Ministers for Foreign Affairs are not bound to produce full powers; it
was generally agreed that the article should provide that such persons
should be considered as repres=nting their state without having to produce
an instrument of full powers, However, the previous formulation (paragraph
2(a)) according similar status to Heads of a Diplomatic Mission was amended,
at the suggestion of Rusenne and others, to limit their exemption from produc-
tion of full powers to the case of negotiating and adopting the text of a
treaty between the accrediting state and the state to which they are
accredited. Corresponding changes were also made in the corresponding
provision relating to representatives tc international conferences or

organs of international organizations. The amendments made reflect also

the decision of the Commission that the concept of "treaties in simplified
form" is insufficiently precise to form a basis for the rules laid down in
article 4.

The Question of an Article on the Question of Treaties by One State on
Behalf of Another or by an International Organization on Behalf of a Member
State ) : ' .

30, El-Erian asked whether the Commission proposed to take a decision
on the question raised on page 50 of the Special Rapporteur's Report
(A/CN.4/177). In the view of the Special Rapporteur, if there was to be an
article on this subject it ought to be placed just after the draft article
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cn capacity, but he favoured its omission, as did El-Erian and Rosenne.

Ago and Amado both argued that the Cormission ought not to ignore the
question of one state concluding a treaty implying rights and obligations
for another state since actual cases did exist, e.g. the Belgo Luxembcurg
Economic Union; Reuter, Ago and Amado felt a decision should be postponed
until a later stage of the discussion, after an examination of capacity
and termination of agreements. Tunkin formally proposed that this be done,
and it was so decided, The amended article also reversed the order of its
paragraphs. Instead of stating in the first psragraph the rule relating to
Heads of State, Heads of Government and Foreign Ministers, the article now
begins with the statement of the general rule on requirement of full powers,
The substance of the article is unchanged, however, except for paragraph
2(c) which, as pointed out above, embodies a different and more limited
than that appearing in paragraph 2(b) of the 1962 formulation,

Article 5 (Negotiation and drawing-up of a treaty)

31. The article as it had been formulated by the Commission was
criticized by a number of governments on the grounds that it was purely
procedural and descriptive in content. (All those commenting but Israel,

had questioned its usefulness). During debate on the article, Castren,
Yasseen, Lachs, Tunkin, Briggs, Tsuruoka and Tabibi all favoured its deletion,
with only Ago, Reuter, Rosenne, El-Erian and Bartos expressing support for it,
The Special Rapporteur had reformulated the article with a view to eliminating
certain defects and the Commission decided to refer the article to the
Drafting Committee., OSwubsequently, the Commission provisionally decided to
delete the article entirely on the grounds that it was essentially descriptive
and did not state a legal rule. At the suggestion of Lachs, it was agreed
that the contents of former article 5 be incorporated in the Commisqion's
comuentary on Article 6, ;

Article 6 (Adoption of the text)

32. 1. The adoption of the text of a treaty takes place by the
unanimous agreement of the States participating in its
drawing-up except as provided in paragraphs 2 and 3,

2. The adoption of the text of a treaty at an international
conference takes place by the vote of two-thirds of the
States participating in the conference unless:

(2) by the same majority they shall decide to apply
a different rule; or

(b) the established rules of an international
organization apply to the proceedings of the
conference and prescribe a different voting
procedure.,

3. The adoption of the text of a treaty bv an organ of an inter-
national organization takes place in accordance with the
voting procedure prescribed by the established rules of the
organigation in question.

L4
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The Commission's formulation of the article was criticized by a number of
states, some suggesting its complete deletion, The Special Rapporteur had
proposed a reformulation re-arranging the order of presentation and intended
to reflect government comments, Some discussion occurred as to whether

the article as re-~drafted now embodied a useful residual rule or whether the
questions it covered should be left to mutual agreement amongst states. It
was concluded, however, that the article was worth retaining and it was '
referred to the Drafting Commitvee, The Committee's revisicn made no changes
of substance but altered the form of the article, which now begins by
stating the unanimity rule and then the exception set out in paragrapns 2
and 3, This formulation was adopted without further discussion,

Article 7 (Authentication of the text)

33, The text of a treaty is established as authentic and definitive
'by such procedure as may be provided for in the text or agreed
upon by the States concerned and failing any such procedure by:

(a) the signature, signature ad referendum or initislling
by the representatives of the States concerned of
the text of the treaty or of the Final Act of a
conference incorporating the text; or

(b) such procedure as the established rules of an inter~
national organization may prescribe,

The Governments of Japan, Sweden and the USA questioned in their comments
the Commission's decision to recognize authentication of the text as a
distinct element in the treaty-making process. Government comments also
criticized the article on the grounds that it took the form of procedural
advice rather than of a rule of law, In explainitig to the Commission his
reformulation of the article, the Special Rapporteur expressed the view that
although the legal effect of authentication may not be cornsiderable, it
should not be regarded as negligible either, and the article should therefore
be retained after appropriate amencments, intended to remove its purely
procedural aspects, He recommended, however, and the Commission accepted
the suggestion, that because of the relationship of article 7 to article 10
(signature and initialling of the treaty) and article 11 (legal effects of
signature), the three articles should be discussed together,

34, The discussion of the three articles ranged largely around the
question of the choice between two systems of approach to the article, the
descriptive system (that of article 10) criticized by some members of the
Commission as being too code-like, and the substantive system which would
concentrate on the force of acts and their legal effects and would not
retain very much of the existing article 10, The intervention of Ago,
Tunkin, Reuter and Tsuruoka (SR 783) provided a good discussion of the
problem, Tunkin felt that all three articles contained descriptive elements
and unnecessary detail, and could be simplified, eliminating the descriptive
material, and the contents couched in terms suitable to legal norms. What
was required was a residuary rule on the legal effects on the acts of
authentication, signature and initialling due to the wide variation in
practice, The structure of the three articles should reflect the three
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stages in the treaty-making process, authentication, initialling and
signature, the last two of which overlap, Rigid rules on signature and
initialling should be avoided. Ago accepted Tunkin's approach., Reuter
considered that the Special Rapporteur!s proposal, based on the functional
rather than the formal method, provided an adequate basis for discussion,
Tsuruoka stressed as usual the practical approach to the problem from the
point of view of States and chanceries having to deal with the results,

He hoped the Drafting Committee would choose its terminology carefully so

as to avoid those expressions which could be interpreted in different ways.
The Special Rapporteur considered that it was not necessary to exclude
either functional or formal methods in favour of the other but felt the
Drafting Committee could resolve the difficulty. He proposed that articles
7 and 11 be retained, and what required retention from article 10 could be
incorporated in article 11 or 7 but that there be no special article on
initialling. It was agreed that articles 7, 10 and 11 be referred to the
Drafting Committee for reformulation in the light of the discussion. The
Drafting Committee's revisions were subsequently accepted by the Commission,
The Drafting Committee's revision was shorter but comprised the same
substantive rules covered in the previous article 7. Bartos stated, however,
that he must abstain on the article because, while he accepted the notion

of authentication since a distinction should be drawn between the establish-
ment arid the adoption of the text of a treaty, he was opposed to the idea

of signature, for often a final treaty was not signed., The Drafting Committee's
revision was therefore adopted with Bartos abstaining.

Article 8 (Participation in a treaty)

35. See the Commentary at pages 30 to 32 for the background discussion

of this article., As reported in telegram 558 of June 4 from the Permanent
Mission in Geneva, this article, together with the closely related article 9
provoked three days of vigorous and wide-ranging debate. It will be recalled
that during the first reading of part I of the law of Treaties (conclusion,
entry into force and registration of treaties), the Commission had a series

of lengthy and difficult discussions on the applicability of the "all states™
formula to accession to general multilateral treaties, and ultimately adopted
the following formulation of article 8(1): "In the case of a general multi~
lateral treaty, every state may become a party to the treaty unless it is
otherwise provided by the terms of the treaty itself or by the established

rules of an established international organization", The Commission was
divided on the question, nowever, and the 1962 vote was as follows: 12 in

favour (Ago - Italy, Amado -~ Brazil, Rosenne - Israel, Tunkin - USSR,

Elias - Nigeria, El~Erian - UAR, Castren - Finland, Lachs Poland, Pal ~ India,
Yasseen - Syria, Verdross - Austria, De lLuna - Spaln), five against: (Briggs - USA,
Gros ~ France, Tsuruoka - Japan, Waldock ~ UK and myself); no abstentions.

36. The Commission's 1962 formulation was criticized by a number of
governments, particularly the USA, UK and Japan. The Special Rapporteur,
although disagreeing in his personal capacity with the 1962 decision,
considered himself bound as Special Rapporteur to maintain the approach

laid down in the 1962 formulation and this he did in his re-draft. The whole
question was re-opened at the present session of the Commission during the
second reading of the article. Briggs made a very effective analysis of

the article's legal defects, particularly the lack of an adequate definition
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cf general multilateral treaties, and pointed ocut that it did not refleet
the existing UN practice. Tsuruoka and I supported Briggs; im my state~
ment {a copy of which is attached), I pointed out also that the farmula-
tion was not a compromise; it favoured the Mall states™ position by
permitting in effect a decision by one~third plus one of the participants
of a conference that thetall stategformula should apply to the treaty
drafted at it, Ve also drew attention to the difficulties the "all states"
formula created fcor the Bacretary~General when acting as depository for
treaties to which the"all states"formula was to be applied, and emphasized
that there was a serious political problem in issue which could not be
side~-stepped by the Commission. Tunkin, lachs, Bartos and Pal made the
usual arguments in support of the "all states™ formula, with only El-Erian
contributing some new ideas. During the course of the debate, three
prominent members of the Commission (Amade, Ago and Rosenne) who had
supported the 1962 formulation reversed their decision on it., Ruda, who
had been elected to the Commission since the 1962 discussion alsoc supported
our position.

37 Briggs formally proposed the deletion of article 8(1); Tunkin
proposed the"all states"formula; Ago proposed a formula tion reflecting
existing UN practice; and a number of members expressed support for the
1962 formule tion. All four proposals were put tc the vote with the
following results.

38, (a) Briggs! proposal to delete article 8(1): ten in favour:

(Ago, Amado, Briggs, Pessou, Dahcmey, Reuter, France, Rosenne, Ruda,
Argentine, Tsuruoka, Waldock and myself); ten against: (Bartos, Yugoslavia,
Castren, El-Erian, Elias, lachs, Pal, Paredes, Tunkin, Verdross and Yasseen);
no abstentions; proposal defeated. '

39. (b) Tunidn's proposal, consisting of one paragraph stating that
in the case of general multilateral treaties all states have the right to
accede to it, plus a second paragraph stating that accession to such treaties
would not raise questions of recognition and a third paragraph stating that
the article would not be retroactive: 5 in favour (Bartos, El-Erian, Lachs,
Pal and Tunkin); 13 against (Ago, fmado, Briggs, Castren, Elias, Paredes,
Pessou, Reuter, Rosenne, Ruda, Tsuruoka, waldock and myself); 2 abstentions:
(Verdross and Yasseen}; proposal defeated.

40. (c) Ago's proposal that any state taking part in the drawing up
of a multilateral treaty or invited to the conference at which it was drawn
up may becore a party to the treaty, and that any state to which the treaty
was made open by ils terms may become a party to a multilateral treaty:

nine in favour (Ago, Amadc, Briggs, Reuter, Rosenne, Ruda, Tsuruoka, Waldock
and myself); 9 against (Bartos, Castren, El-Erian, Elias, lachs, Pal,
Paredes, Tunkin, Yasseen); 2 abstentions: {Pessou, Verdross); proposal
defeated.

ile (d) e principle embodied in the 1962 formulation: § in favour
(Bartos, Castren, El-Erian, Elias, Lachs, Pal, Tunkin, Verdross, Yasseen;
10 against (Ago, Amado, Briggs, Paredes, Pessou, Reuter, Ruda, Tsuruoka,
Waldock and myself); 1 abstention (Rosenne); proposal defeated.
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- 42, Some further discussion ensued as to the position which
obtained in the light of tie defeat of all four proposals, and it was
finally agrieed that the Special Rapporteur, in consultation with the
Drafting Committee, would attempt a new formulation, taking into account
the debate on the question and the votes taken. The supporte s of the
"all states™ formula argued that the Commissiocn had expressed a clear
desire to have an article of some sort on the question but Rosenne,

Amado and I pointed out that no such conclusion could be drawn. It was
subsequently decided that given the importance of the question, it should
not be discussed further in the absence of a number of members of the
Commission (including De Luna, Arechaga, Tabibi and the new Algerian
member, Bedjaoui) and the question was therefore postponed to the resumed
17th session in January.

43. It will be seen from the foregoing that, although the Com-
missionts decisions were not final, they were extremely important in that
they rejected both the "coampromise™ formula which had been agreed to in
1962 and the mare extreme formulation of the "all states" clause proposed
by Tunkin. As pointed out on our telegram 558 of June 4, 1965, it is too
early to say what will be the eventual outcome of ‘the Commission!s delibera-
tions on this question. It is unlikely that future votes will be as
favourable, since several supporters of tne Mall states™ formula were
abgent, when the vote was taken. At least, howaver, . - the 1962 formula-
tion has been discredited and it has been demonstirated that any similar
formulation stands little chance of providing generally acceptable.

Article 9 (The opening of a treaty to the participation of additional States)

Lo See pages 33 to 36 of the Commentary for background discussion
of this article. As appears above, the article was discussed in conjunc~-
tion with article 8, and it was decided to postpone further debate on it
until the resumed 17th session in January in Monaco,

Article 10 (Initialling and signature ad referendum as forms of sigrature)

45, See pages 37 to 39 of the Commentary for a discussion of the
background and the relevance to Canadian practice of former article 10.
In revising the articles dealing with sigmture, ratification, acceptance
and approval, the Commission found it possible to dispense with article 10
(and article 1k, as appears below). The article was accordingly deleted
and its substance incorporated in article 11. .

Article 11 (Consent to be bound expressed by signature)

Lb. 1. The consent of a State to be bound by a treaty is
expressed by the signature of its representative when:

(a) the treaty provides that signature shall have
that effect;

(b) it appears from the c1rcumstances of the conclusion
of the treaty that the States concerned were agreed
that signature should have that effect;

(¢} the intention of the State in question to give that
effect to the signature appears from the full powers
of its representative or was expressed during the

negotiations.
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2. For the purpose of paragraph 1l:

(a) the initialling of a text constitutes a signature
of the treaty when it appears from the circum-
stances that the contracting States so agreed;

(b) the signature ad _referendum of a treaty by a
representative, if confirmed by his State,
constitutes a full signature of the treaty.

It will be recalled that this article (which had been numbered 9 in the
Special Rapporteur's First Report, and entitled "Legal effects of a full
signature") had received general acceptance in the Commission, but only
after some divergence of views on the question whether a signatory state

is under an obligation to examine-the question of ratification in good
faith, This proposition had been opposed by me and others at the lith
session and defeated by a close vote; the Argentine Delegation subsequently
revived this proposal in the 6th Committee, The Government of Luxembourg
also reiterated in its comments its observations on the term "approval®
also contained in its comments on article 1(d), and recommended the deletion
of the term. The Special Rapporteur, however, recdmmended only one change
of substance, the deleticn of the words "confirmed or as the case may be"
in paragraph 2. As appears above, the Commission discussed this article

in ‘conjunction with articles 7 and 10 and referred the text of articles 10
and 11 to the Drafting Committee withk a view to incorporating the substance
of the article into article 11, Article 11 was accordingly substantially
re-drafted by the Drafting Committee and now comprises in part the elements
contained in former article 10 and in part the elements of former article 11,
The title was altered to reflect the amendments to the text., Paragraph 1
incorporates the rules relating to those cases where, either expressly or
by implication in the light of the circumstances, the states had shown their
intention that signature should express consent to be bound, Paragraph 2
deals with two subsidiary questions. The first, covered by sub-paragraph
{a), expresses in general terms the rule in cases where the initialling of
the text amounts to signature; the article drops the distinction between
initialling by the Head of State, Head of Govermnment or Foreign Minister,
on the one hand, and initialling by cther representatives on the other,

In paragraph 2(t) relating to signature_ad referendum, the text does not
gtate any rule respecting the date at which confirmation would be taken

as operative, Government comments, especially those by the Government of
the United States, had shown that a certain practice had emerged of using
signature ad referendum as equivalent to signature subject to ratification.
The text adopted is intended not to encourage that practice, although it
actually contains the implication that signature would operate from its
date, if subsequently confirmed, In the text presented by the Drafting
Committee, the words "or from statements made by him during the negotiations"
were contained in paragraph 1(c). This phrase was criticized by Yasseen,
Tunkin, Lachs, Amado and later dropped by the Drafting Committee and the
words "or was expressed" substituted for them., The Drafting Committee's
formulation had also provided in paragraph 2 that initialling and signature
2d_referendum should be "considered as" signature in the circumstances set
out, This tooc was dropped and the present language substituted,
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Article 12 (Consent to be bound expressed by ratification, acceptance
or approval) ‘

47. 1. The consent of a State to be bound by a treaty is expressed
by ratification when: -

(a) the treaty or an established rule of an inter-

national organization provides for such consent
- tu be expressed by means of ratification;

(b) it appears from the circumstances of the
conclusion of the treaty that the States
concerned were agreed that ratification should
be required; v :

(c) the representative of the State in question has
signed the treaty subject to ratification; or

(d) the intention of the State in question t sign
the treaty subject to ratification appears from
the full powers of its representative or was
expressed during the negotiations.

2, The consent of a State to be bound by a treaty is expressed
by acceptance or approval under conditions similar to those
which apply to ratification,

The background tc this article (previously numbered 10 in the Special
Rapporteur'!s first draft) is discussed in the Commentary at pages 42 to L.
It will be recalled that at the 14th session, I had supparted the Special
Rapporteurts approach that the general residual rule should be that ratifi-
cation was necessary, while subject to certain exceptions. It had been
evident, however, that there was a fundamental difference in the Commission
on the issue, some favouring this proposal and some that of Sir Gerald

© Fitzmaurice to the effect that ratification was not necessary unless
specifically provided for or where circumstances required it. The comments
of governments reflected tnis cleavage of opinion. Four govermnments (Japan,
Sweden, UK and Denmark) expressed the desire to see the presumption reversed.

L8, This article mrovoked a wide-ranging discussion in the Commission
tnis year extending over four sessions. Al the suggestion of the Special
Rapporteur, he included his revised proposals {set out in A/CN.4/177 pages
96~99) in one paper, Conference Document No. 2 of May 13. The major question
discussed, once again, was whether a treaty is to be considered in principle
to be subject to ratification unless a contrary intention is disclosed or
whether the rule is the reverse, The Special Rapporteur pointed out that
article 12 had been fairly strongly criticized by governments and it was
necessary, in his view, that the Commission make up its mind whether or not
to lay down a basic residual rule, He had provided in his reformulation
alternative (A) setting out a mresumption in favour of ratification, and
alternative (B) setting out a presumption the other way. There was a
division of views between the Commission members on whether the require-
ment of ratification should be the general rule or the exeeption, with some
members holding that it was not necessary to make a rhoice. Tunkin and
Reuter argued against the presumption in favour of ratification. Bartos
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suggested that, whereas great powers preferred no ratification as it

enabled them to put pressure on smaller states, the smaller states

preferred to have the safeguard of ratification. Tunkin's views were
generally supported by Castren, lachs and de Iuna, with mest of the other
members of the Commission supporting alternative (B), setting out a presump-
tion that ratification is needed, Ago supported the approach of the Special
Rapporteur, but proposed a new text, (set out in Conference Room Document
No. 3 of May 14) providing for ratification where the treaty so provides,

or the intention appears from the nature and form of the treaty, and where
it appears from the full powers or the preparatory work or thne circumstance,
amd providing that signature alone shall suffice where the same criteria
indicate that it shall. The Special Rapporteur, summing up the discussion
at that stage, pointed out that some members had emphasized the need to
safeguard the constitutional provisions of states while other were ccncerned
that reasonable security in the treaty-making process should be assured so
that states could know with some degree of certainty when they could rely
on acts that would commit both themselves and others to be bound by the
terms of a treaty. While he shared the latter approach, he had came round
to think after examining the obsesrvations of govermments and listening to
the Commission's subsequent discussion on the article that it would be wiser
not to formulate any definite residuary rule, even though one might be fore-
shadowed. The Commission tock note of the difference of opinion amongst
govermments as to whether or not there exists in the International law of
today any basic residuary rule that ratification of a treaty is necessary
unless & contrary intention appears; the Commissicn noted also its previous
decision not to retain the distinction between "formal ireaties™ and
"treaties in simplified form™ which had been embodied in former article 12
necessitating, in any event, redrafting the article. The Commission
concluded that, in these circumstances, the appropriate course was simply
to set out in one article the conditions under which signature would be
considered as a definitive expression of consent to be bound, and set out
the conditions under which consent to be bound would be expressed through
ratification, acceptance or approval withou! stating any residuary rule in
international law either in favour or against the need for ratification.

It accordingly redrafted articles 11 and 12 along these limes, at the same
time incorporating in article 12 the rules regarding "acceptance" and
"approval® which had formed the subject of a separate article (article 14)
in its 1962 report. As redrafted, article 12 accordingly consolidates a
nmumber of previously separate provisions, on the subject of ratification,
acceptance and approval, accession being left aside for the time being.

As pointed out by the Special Rapporteur, to scme extent, the draft
represents a compromise. Ratification has been dealt with separately in
paragraph 1, so as to stress its importance and reflect the views of those
who felt that a residual rule should have been included, stating the
requirement of ratification,

Article 13 (Accession)

49. See page 46 of the Commentary for background. In deciding to
postpone a decision on articles 8 and 9 dealing with participation in a
treaty andi the opening of a treaty to the participation of additional
states, it was decided also to postpone a decision on the closely related
article 13 dealing with accession.
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Article 14 (Acceptance or approval)

50, See pages 47 and 48 of Commentary for background, As appears
above, the Commission was able to dispense with this article entirely as a
result of its revision of the articles dealing with signature, ratifica-
tion, acceptance and approval, incorporating into article 12 the rules of
"acceptance® and "approval" which had been contained in former article 14.

Article 15 (Exchange or deposit of instruments of ratification, accession,
acceptance or approval)

51. Unless the treaty otherwise provides, instruments of ratifica-
tion, accession, acceptance or approval become operative:

(a) by their exchange between the contracting States;

(b) by their deposit with the depositary; or

(¢) by notification to the contracting States or to
the depositary if so agreed.

See péges L8 and 49 of the Commentary for background. = The Special Rapporteur

had proposed a new formmlation to take into account the comments of the
Government of Japan that former paragraph 3 had been unnecessary. A
difference in views occurred within the Commission as to whether the article
as a whole should be maintained, Some discussion occurred also on whether
it was necessary to provide for the relatively rare case where there were
two alternative texts between which the ratifying State must choose, and
on the more important question, whether the article should be concerned
with the means of ratification (as in the former version) or the act of
ratification itself (as in the present version). Tunkin argued very
effectively in favour of formulating a flexible residual rule rather than
make an attempt at applying rigid rules about when and how ratifications
are to occur, Ago took the contrary view and considered it useful to have
the various steps and variations of procedure spelled out, including the
question of partial ratification. It was agreed, however, that in sending
article 15 to the Drafting Committee an attempt would be made to formulate
a residual rule, The Drafting Committee's reforrmlation incorporated the
material formerly contained in article 15, paragraph 2, and sets out in
shortened form the rules governing the procedures by which, and the time at
which, an instrument of ratification, accession, acceptance or approval
became operative as an instrument., This might not necessarily bring the
treaty into force if, for example, a specified number of ratifications was
necessary. Sub-paragraph (a) and (b) refer to the traditional procedures,
but paragraph (cgais'new and was inserted as a result of the emphasis
which some members had placed on the modern trend towards a less formal
procedure by means of notification through agreement being reached between
the states concerned,

524 The Drafting Committee's reformulation was subsequently revised
~ in minor respects and accepted by the Commission.
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Article 16 (Consent relating to a part of a treaty and choice of
differing provisions)

53. 1. Without prejudice to the provisions of articles 18 to 22,
the consent of a State to be bound by part of a treaty is
effective only if the treaty so permits or the other
contracting States so agree.

2. The consent of a State to be bound by a treaty which permits

' a choice between differing provisions is effective only if
it is made plain to which of the provisions the consent
relates.

The Special Rapporteur had proposed a slightly revised formmula tion of the
article to reflect the comments of the @overrment of the Unitsed States
calling for greater precision. He recommended orally to the Commission,
however, that the article be deleted since the most substantial effect of
ratification, acceptance and approval, what was tc estahlish the consent

of the state concerned to be bound by the treaty, the idea which had been
_expressed in such paragraph (a) of the article, would be coveréd by the
provisions of articles 12-14 when redrafted. The majority of the Commis~-

- sion agreed with this proposal and the article wae referred to the Drafting
Committee with instructions to that effect. The Drafting Committee decided,
however, and the Commission concurred, thal the provisions of former para-
graph (b) of article 15 should be reformulated socmewhat differently and '
become new article 16. (The earlier text of paragraph 15 le ft open the
interpretation that the instrument would be void altogether unless it

. applied to the treaty as a whole, whereas in its new form the provision

is more flexible.) The present version of article 16 therefore deals not
with the legal effects of ratification, accession, acceptance and approval
as did the searlier formulation, but with the simple case of consent of a
stqte to be bound by a part only of a treaty. After further discussicn in
the Commission, il was pointed out by Rosenne, Briggs and others that it
was important to have a safeguard against any inconsistency between the
article and the provisions concerning reservations. The opening paragraph
vwas therefore amended to begin "Without prejudice’ to articles 18 to 22",

Article 17 (Obligation of a State not to frustrate the object of a treaty
prier to its entry into force)

S5he A Btate is obliged to refrain from acts calculated to frustrate
the object of a proposed treaty when:

(2) it has agreed to enter into negotiations'for the
conclusion of the treaty, while the negotiations

. are in progress;

(b) it has signed the treaty subject to ratification,
acceptance or approval, until it shall have made
its intention clear not to become a @mrty to the
treaty;

(c) it has expressed its consent to be bound by the treaty,
pending the entry into force of the treaty and provided
that such entry into force is not unduly delayed.
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The Commission's discussions ¢f the article in 1962 had revealed differences
of opinion as to the extent to which there is an obligation of good faith
on the part of states which had participated in the drawing up of treaties
prior to the ratification or entry into force to examine whether they
should ratify the treaty. Together with a number of other members, I had
opposed- laying down such an obligation and argued in favour only of an
obligation to refrain from acts calculated to frustrate the object of

such a treaty. The article as adopted was worded in this sense., A

number of states, however, including Australia, New Zealand, Japan, Poland,
Sweden and Finland all expressed the view in their governmental comments
that the article was too wide~sweeping, and that the rule should not apply
to states which had only taken part in the negotiation of a treaty or in
the drawing up or adoption of the text. The Spe cial Rapporteur accepted
the validity of these camments, and propsed a revision of the article
intended to limit the obligation to cases where there had been signature
subject to ratification, acceptance or approval; making certain amendments
relating to the right to withdraw from a treaty after ratification but
before it comes into force, which had been commentéd on by a number of
governments; and to the question concerning undue deley in ratification
raised by the United Kingdom; (in place of the phrase "undue delay" he
suggested a period of ten years). His redraft of paragraph 1(b) covered
the point raised by the Government of Finland regarding the withdrawal of
consent, in cases where the treaty wgs subject to denunciation and where
notification of withdrawal was given to the states concerned.

55 The Special Rapporteur!s reformulation did not find acceptance
in the Commission. A number cf members, including Ago, Rosenne, Yasseen,
Ruda, Briggs, Arechaga, El-Erian and Bartos criticized the ten year provi-~
sion, while others, mrticularly Rosenne and Tunkin, spoke against the
provision in paragraph 1(a) providing for "the -recognition of its right to
- ratify®. There was a divergency of views alsc over the substance of amy
obligation in good faith. De Luna maintained that such an obligation was
a rule of jus cogens, while Tabibi maintained that such an obligation would
be contrary to jus cogens. Rosenne questioned vhether the obligation, if
any, arose upon signature, pointing out that some treaties were not signed
at all, but only authenticated, as in the case of the ILO Conventions.
Tunkin, supported by Bertos, pointed to the need to differentiate between
bilateral and multilateral negotiations. He also raised the question of a
.member state of an international organization taking part in a conference
for drafting an international convention, even though it disapproved of
the whole subject of the instrument.

56. The article was referred to the Drafting Committee for re-
formulation. The revision was also criticized by Ago, Bartos, Castren,
Rosenne, Reuter and Yasseen on the grounds that the words "in good faith"
were retained in the opening passage to the article. The majority of the
Commission considered that while the rule was an application of the
principle of good faith, there was nc need tc¢ mention good faith expressly.
Verdross, supported by the majority of the Commission, also criticized the
revision on the grounds that the passage contained in mragraph 1(b)
"until it shall becoame clear that it does intend to become a party! was
too weak. (The redraft did not contain the Special Rapporteur?s formula~
tion providing for a ten year period nor his provision concerning the
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recognition of the right to ratify.) The articles was referred back to
the Drafting Committee, and the present formula tion subsequently accepted
with one further change, the insertion of the word. "™proposed® in the
opening reference to the treaty, intended to take account of the point
that there would be nc treaty in existence during the period covered by
tbe article. The final formulation is therefore considerably different
from either the 1962 formulation or the Special Rapporteur's redraft.

Section III: Reservations to Muitilateral Treaties

57 The Commission's reconsideration of its five articles on
reservations was relatively brief, since these articles had been little
criticized by goverrments and it was not considersd necessary, therefore,
to make substantive changes. (The background to the five articles is set
cut in pages 5L to 57 of the Commentary)., The Commission retained the
substance of articles 13 to 22 as adopted in 1962, while revising and
re-arranging their provisions extensively in order to simplify their
formulations and to take account of suggestions made by goverrments. It
will be noted, however, that the wording of the five articles as finally
adopted by the Commission differs considerably from both the 1962 formula-
tion and the Special Rapporteurt!s subsequent redrafts.

Article 18 (Formulation of reservations)

58. A State may, when signing, ratifying, acceding to, accepting
or approving a treaty, formulate a reservation unless:

(2) the reservation is prohibited by the treaty of by
the established rules of an irt ernational organization;
(b) the treaty authorises specified reservations which
do not include the reservation in question; or
(c) in cases where the treaty contains no provisions
regarding reservations, the reservetion is tumompatible
with the object and purpose of the treaty.

(See pages 58 and 59 of the Gommentary for discussion of the formsr article
and Special Rapporteur's reformulation of it.) The Special Rapporteur
recommended that articles 18 (formulation of reservations), 19 (Acceptance
of and objection to reservations) and 20 {the effects of reservations) be
considered together and the Commission so agreed. (Subsequently, due to
difficulties in discussing the three together, it was decided by vote to
consider them separately). The Special Rapporteur pointed out, in introe
ducing his reformmlation of the three articles that his analysis of
govermment comments indicated that most govermments seemed to support the
general approach adopted by the Commission to vhat was genemlly recognized
to be an exceedingly difficult problem. He had assumed, therefore, as
Special Rapporteur, that, broadly speaking, the decisions taken by the
Commission at its 14th session would stand. His revisions, therefore, re-
arranged the material without modifying substance, apart from certain
changes cof nuance on one or two points. In re~arranging the material

he had attempted to simplify the exposition of the rules. He considered

it desirable also to take into account a point which had emerged from the
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information furnished by the Secretariat, in compliance with General
Assembly Resolution 1452B (XIV) in its report (A/5687) concerning
denository practice, namely, that depositories seemed consistent in
treating the instruments or sigmature to which reservations were attached
" as documents tendered for depository but not definitively deposited until
some consultation had taken place with the other interested states.

59. During the general discussion of the article, a number of
terminology problems were raised relating to such words as "party",
nfewness” and Yinterested states®, Some discussion occurred also on the
basic issue whether unanimity should be required for a reservation., Ago
expressed hie preference for the traditional rule, while Ruda and Amado
argued in favour of the flexible formulation contained in the 1962 version
and Waldock?!s subsequent reformulation. Yasseen argued the existence of
freedom to make reservations, whereas Ago, in reply, referred to them as

Pa necessary evil®, Tunkin took the position that reservations are an
ingtitution of contemporary international law, but that most states,
including the USSR made reservations with great reluctance. In his view,
it was highly desirable to lay down a general rule permitting reservations,
provided they were not: incompatible with the object and purpcses of a treaty.
Rosenne concurred in Tunkin!s view. Ago pointed out the dangers of resefva-
tions to treaties purporting to codify customary rules. Discussion also
occurred on the desirability of retaining the 1962 rule on tacit consent,
and on the basie principle adopted in 1962 that there is a requirement that
a reservation must be compatible with the object and purpose of a treaty.
Ruda argued that the 1951 Genocide case should not be interpreted as laying
down the latter principle as a general rule, and there was no legal
foundation for such a rule., The underlying issue throughout the debate,
however, wag whether the balance achieved in the 1962 compromise between

a liberal and a restrictive approach to reservations should be maintained.

60, Early in the debate, I expressed general approval for the
Special Rapporteurts reformulation which appeared tote=great improvement
over the 1962 text. During the subsequent discussion as to the relative
merits of the flexible system of reservations, representing a modified form
of the Inter American system, embodied in the 1962 formulation of articles
18 to 20, I intervened zgain, along the following lines. As one of those
who had been hesitant in approving the o mpromise farmula worked out in
1962, I had looked at the new formula propcsed by the Special Rapporteur
to see if it was in keeping with the spirit of that compromise and, as

I had said before, had finally decided that it was., I had also cnsidered
whether the Special Rapporteur had heeded the objections and suggestions
which had been made, same of which were penetrating ar constructive. In
that respect, too, my impression was that the Special Rapporteur had
succeeded brilliantly and had facilitated the Commission'!s work. I welcomed
the suggestions for simplifying article 18; I realized, in particular, that
thas e members (i.e. Yasseen, in particular), who supported the freedom of
reservations would like the group of articles to begin in a way favourable
to their position. The Commission should be careful not to upset the
balance established in 1962. For example, it was slightly forcing the

1962 text to say that reservations were permitted in cases where the

- treaty was silent on the subject. The Drafting Committee would have to
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consider that point very carefully. What Ago had called the "descriptive"
method made it possible to avoid that trap. To adopt an abstraet approach
and postulate a principle would be straying beyond the scope of article 18
to deal with matters which, in the Special Rapporteur!s nsw version, were
governed by article 19, oh "Treaties silent concerning reservations®.

I was convinced that the Cammission as a whole did not want to change the
text adopted in 1962 and that it would ask the Drafting Committee to work
out a formula which would be slightly more condensed but which would be

in keeping with the spirit of the text accepted by the majority at the
time, This line of thought was, supported by Ago, Tunkin, Amado, Pal,

and El-~Erian. :

6le The Drafting Committee'!s subsequent reformulation adhered

to the essential balance cf the 1962 formulation. It retained the same
arrangement to the extent of retaining the first provision of former
article 18 on the formuwla tion of reservations, while shortening it to

only three sub-paragraphs, because the new mragraph (a) covered the
substance of the former sub-paragraphs (a) and (b) of paragraph 1.

Yasseen ggain criticized the formulation on the grounds that mragraph

(b) could not be reconciled with tne principle which, in his view, had

- been adopted by the Commission in 1962, namely the freedom to make reserve-
tions to multilateral treaties. Castren gave qualified support to Yasseen,
but Ago, Tunkin, Amado, Teuruoka and the Special Rapporteur made an appeal
that the balance embodied in the text not be dropped. There were a number
of other comments and suggestions concerning minor drafting changes, ard
the article was accordingly referred back to the Drafting Committee. After
reconsideration of the article, the Drafting Committee made nc further
changes and the redraft was adopted without further discussion,

Article 19 (Acceptance of and objection to reservations)

62. 1. A reservation expressly or impliedly authorized by the
treaty does not require any subsequent acceptance by
the other contracting States unless the treaty so provides.

2. VWhen it appears from the limited number of the contracting
States, the object and purpse of the treaty and the
circunstanees of its conclueion that the application of
the treaty in its entirety between all the parties is an
essential condition of the consent of each one to be
bound, a reservation requires acceptance by all the
States parties to the treaty..

3+ When a treaty is a constitueht instrument of an inter-
. national organization, the reservations requires the
acceptance of the compstent organ of that organization,
unless the treaty otherwise provides,

Lo 1In cases not falling under the preceding mragraphs of
_this article:
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(a) acceptance by another contracting State of
the reservation constitutes the reserving
State a party to the treaty in.relation to
that State if or whem the treaty is in force;

(b) an objection by another contracting State to
a reservation precludes the eantry into force
of the treaty as betwsen the objecting and
reserving States unless a contrary intention
is expressed by the objecting State;

(c) an act expressing the State'!s consent to be
bound which is subject to a reservation is
effective as soon as at least one other
contracting State which has expressed its own
consent to be bound by the treaty has accepted
the reservation.

5. For the purposes of paragraphs 2 and 4 a reservation is
considered to have been accepted by a State if it shall
have raised no objection to the reservation by the end
of a period of twelve months after.it was notified of
the reservation or by the date on which it expressed
its congsent to be bound by the treaty, whichever is
later.

(See pages 60 to 64 of the Commentary for discussion of the former article
19 and the Special Rapporteurts reformulation of it.) In the case of this
article also, the Commission adhered in substance to the 1962 formulation
but adopted many of the provisions suggested by the Special Rapporteur in
his reformulation contained in his 4th Report, thereby greatly simplifying
the presentation of the article, while retaining the essence of the 1962
formulation. During the discussion of the article, the differences of views
concerning the "right® tc formulate reservations was continued. Some discus-
sion occurred also on the desirability of covering the special case cf a
treaty concluded between a small group of states, advocated by Ruda and the
other Latin-Americans, and on the desirability of retaining the provisions

on "tacit consent®. On the latter peint, Elias considered one year too
short a period., Some members (Castren, Briggs, Ago) expressed the preference
for Waldock's new formulation, whereas others (Yasseen, Tunkin) expressed a
preference for the original 1962 formulation. Briggs objected to the
provisions of paragraph 4 permitting a reserving state to become a mrty to
the treaty upon acceptance of its reservation by cne other contracting state
‘and proposed an alternative text which would have necessitated acceptance by
the majority of the parties to the treaty. Some discussion occurred also as
to whether reservations constitute,in effect, a residual institution (the
point of view of Ago, Priggs, Tburuoka and Whldock) or whether the "right®

to make reservations should be maintained frem the outset (Tunkin and Yasseen),
as in paragraph 1 of article 18 of the 1962 draft. (Subsequently, a dispute
arose as to whether Briggs' text should be referred along witn that of the
Special Rapporteur to the Drafting Committee and I intervened to support
Briggs' right to have his text considered by the Drafting Committeeg.

Rosenne expressed opposition to the notion and the term "fewness" while
Briggs supported it. Rosenne, Tunkin and Agc all referred to the law of
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the Sea Conventions as indicative of the difficulties which can arise
concerning reservations. It was agreed that the Drafting Committee
should attempt a new formulation taking into account the comments made.
The next text of the article as formulated by the Drafting Committee had
re-arranged the material contained in both former articles 19 and 20,
retaining the substance of the cld article 19 and, from the former article
20, the provisions regarding the implications to be drawn from the absence
of objections, i.e. the question of tacit consent. All the procedural
elements, however, had been transferred t¢ the new article 22.

63. ~ Verdross and lachs criticized paragraph 1 on the grounds that

the question was not one of acceptance but of the validity of the reserva~
tions notwithstanding an objection. With respect to paragraph 2, lachs and
Rosenne proposed the deletion of the two phrases "the nature of a treaty®

and “other circumstances of its conclusion® since compatibility with the
object and purpose of the treaty was as laid down in article 18, a sufficient
criterion. Tunkin disagreed with Lachs, and the Special Rapporteur also
defended the phrase "the nature of a treaty". With respect to paragraph 3,
Rosenne criticized the term "admissibility of a reservation® contained in the
article. With respect to paragraph 4, Castren pointed out that the term
ficontracting state™ was used in some places whereas the term "party" was used
in others., Minor criticisms were also expressed concerning paragraphs 5 and
6. The article was therefore referred back to the Drafting Comnittee.

6L . The revised formulation took into account the criticisms which had
been made. The word "nature" was replaced by the phrase "the object and
purpose® and a change of order was made in that paragraph, so as to refer
first to a limited number of contracting states. The reference to
Radmissibility" had been dropped from paragraph 3, and the contents of the
previous paragraph 6 had now been transformed into a new sub-paragraph (c)

in paragraph 4. At the request of Briggs, the Chairman put article 19 to the
vote paragraph by paragraph. Paragraphs 1 to 3 were adopted by 17 votes to
none; parazraph 4 by 15 votes to 2; paragraph 5 by 16 votes to none with 1
~abstention; and the article as a whole by 15 votes to 1 with 1 abstention.
Briggs. explained he had voted against 19 as a whole (and paragraph 4) because
the rule set out in paragraph 4 was not an existing rule of international law
and not one that he considered it desirable for the Commission to recommend to
states., Rosenne explained his abstention from the vote on paragraph 5 on the
grounds that he was not convinced that it dealt adequately with the problem
at the moment when the reservation took ' . effect. Tsuruoka explained his
abstention from the vote on the article as a whole because of his objections
to article 4 on grounds similar to those given by Briggs. Ruda explained his
vote for paragraph 2 on the understanding that the Commission would later
congider the case of a treaty concluded within a swmall group of states belonging
to an internmational organization which applied a different rule to treaties
concluded under its auspices, thereby taking intc account the practice of the latin
American States. ' '

Article 20 (Procedure regarding reservations)

65. See pages -65 to 68 of the Commentary for discussion of the previous
article and the Special Rapporteur's reformulation of it. There was some
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discussion concerning the unanimity rule. Soms further discussion
occurred concerning the same problem which had been raised in con-

nection with article 19, namely, whether states to which a treaty was

open but which had not yet established their final consent to be. bound
should have some say in the matter of reservations., Further discussion
also occurred as to whether the compatibility test should be applied

to. the validity of an objection as well as to a reservation. It was

agreed that the title of the new article should be altered. Ruda
eriticized the term "small group" and defended paragraph 3(b), without
which the Latin American practice in making reservations to multilateral
conventions would be of doubtful legality. An exchange took place between
Tunkin and Tsuruoka as to whether the unanimity rule or the flexible system
was the more democratic regime. Tunkin took the opportunity to argue that
the unanimity was not a democratic principle because it would mean that a
minority could overrule the majority., There could be no uniformity of the
treaty regime, however, since uniformity would pre-suppose the existence
of a super-state organ competent to enact international legislation binding
upon all states, Reservations not incompatible with the object and purpose
of a treaty would clearly not bresk the substantial uniformity of a treaty,
and therefore constituted a useful and valuable institution. He then went
on to reise the question whether the same test of compatibility applicable
to reservation also applied to an objection.

66. The Drafting Committee's reformulation contained in paragraph 2nmintained,
the rule approved by the Commission in 1962 that when a reservation was
formulated at the time of the adoption of the text of a treaty or at the
moment of signature subject to ratification, it mst be formally confirmed
when the reserving state expresses its consent to be bound. Lachs pointed

out that it did not, however, deal with tacit consent or acceptance. Some
discussion occurred concerning the relationship between articles 17 and 20
and the question of how the obligation of good faith operated when a state
had made a reservation, i.e, is the reserving state bound during the period
between the formulation and the confirmation of the reservation? The article
was referred back to the Drafting Committee to consider the points raised.

The only change of substance made subsequently, however, was that paragraph

2 no longer required confirmation of an objection-to a reservation, the change
being made on the grounds that political considerations might render such an
obligation unacceptable to states.

Article 21 (Legal effects of reservations)

67. 1. A reservation established with regard to another party in
' accordance with articles 18, 19 and 20. ,

(a) modifies for the reserving State the provisions of the
treaty to which the reservation relates to the extent
of the reservation; and

(b) modifies those provisions to the same extent for such other
party in its relations with the reserving State,

000568



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

- 28 ~

2. The reéervation does not modify-the pfoviaions of the
treaty for the other parties to the treaty inter se.

3. When a State objecting to a reservation agrees to consider
the treaty in force between itself and the reserving State,
the provisions to which the reservation relates do not apply
as between the two States to the extent of the reservation.

68. The background to the development of the article is set out in
pages 69 and 70 of the Commentary. The article was discussed fairly
extensively by the Commission, although the modifications made to the 1962
text were relatively slight. Japan and the United States has suggested in
their Goverrment comments that the word "claim" in paragraph 1(b) was un-
suitable and the United States had also suggested that provision be made

to cover the situation where a state might object to, or refuse to accept,

a reservation, but nevertheless considered itself to be in treaty relations
with the reserving state., The Special Rapporteur had accepted the validity
of the Japanese criticism of the word "claim®, and re-drafted the text
accordingly. He had accepted also the validity of the United States comment,
but altered the formulstion proposed by the United States., The United States
formulation had considered the situation in terms of a unilateral right of an
objecting state, but in his view there was a kind of matual relationship
between the two states, and he had re-drafted the article accordingly. During
the discussion of the article by the Commission a number of points were made.
Ruda and Tunkin considered the title inadequate, since the article dealt with
the legal effects of reservations, and the title was accordingly amended.
Rosenne, Ruda, Tunkin and Briggs all expressed a preference for the United
States ®unilateral" approach, with only Pal supporting Waldock's "mutual"
conception. Rosenne provoked some substantive discuesion by suggesting the
substitution of the word ®application® for the word "provisions" in Waldock's
new paragraph 1(b). The article was referred to the Drafting Committee for
reconsideration,

69. The Special Rapporteur, in introducing the re-draft of the Drafting
Committee, stated that the Committee had espent some time considering whether
paragraph 1(a) should refer to modifying the provisions, or modifying the
application of the provisions of a treaty, but had decided in favour of the
term "provisicns®. A third paragraph had been drafted to deal with the case
of a state objecting to a reservation, while nonetheless regarding the treaty
as in force between itself and the reserving state, except for the provision
to which the reservation related. Rosenne argued again in favour of the tem
"application®™. Lachs questioned the use of the word "modifies” in paragraph
1. Discussion occurred on both points and it was agreed to refer the text
back to the Drafting Committee. The Committee subsequently made only minor
drafting changes, including the deletion of the words "as effective' in
paragraph 1, and the article was accepted as amended without further sub-
stantive discussion.

Article 22 (Withdrawal of reservations)
70. 1. Unless the treaty otherwise provides, a reservation may be

withdrawn at any time and the consent of a State which has
accepted the reservation is not required for its withdrawal,
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2. Unless the treaty otherwise provides or it is otherwise
agreed, the withdrawal becomes operative when notice of it
has been received by the other contracting States.

1. - The background to the development of the article is set out in

pages 71 and 72 of the Commentary, Two rather secondary suggestions were

made in government comments concerning the article. The first was that it
should take the form of a residual rule, and the second that communication

of notice be made through the depository. Two rather more important

comments were:the Israeli suggestion that notice of withdrawal take effect

in accordance with rules laid down in the articles. This rzised the question
of the time when notice of withdrawal made through a depository would take
effect, The second point of substance had been a suggestion by the United
Kingdom that a period be provided within which states might be able to adjust
their internal laws or administrative practices as a result of the withdrawal
of a reservation. In the re-draft presented by Sir Humphrey Waldock, all

these points were covered. In the event, however, the Commission did not accept
the Israell suggestion that the depository be mentioned, nor the United Kingdom
proposal for a three-month waiting period. The Commission did, however, accept
the Special Rapporteur's suggestion that the text begin with the word ®unless
the treaty otherwise provides" so as to transform the article into a residual
‘rule, During the discussion of the article a number of members, including
Tsuruoka, Elias, and Tunkin had expressed support for the United Kingdom pro-
posal, but the Drafting Committee concluded that such a provision would create
unnecessary complications, and it was not incorporated in the draft. Paragraph
2 of the re-draft deliberately provided that withdrawal of a reservation became
operative only on receipt of notice by the contracting states, maintaining the
provision formerly contained in article 22(1). Some further discussion occurred
on the question when notice should operate, both Briggs and Rosenne questioning
the provision contained in paragraph 2, The article was referred back to the
Drafting Committee, but the Committee made no changes in the text. The article
was subsequently accepted without dissent, although both Rosenne and Briggs
expressed a reservation with respect to paragraph 2,

Article 23 (Entry into force of treaties)

72. 1. A treaty enters into force in such manner and upon such date
as it may provide or as the States which adopted its text may
agres,

2. PFailing any such provision or agreement, a treaty enters into
force as soon as all the States which adopted its text have
consented to be bound by the Treaty.

3. Where a State consents to be bound after a treaty has come into
force, the treaty enters into force for that State on the date
when its consent becomes operative, unless the treaty otherwise
provides,

73. The background to the article is set out in pages 73 to 76 of the
Commentary. The article was much shortened and simplified by the Commission,
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although it had not attracted much comment from governments and new
proposals had been comparatively few. The suggestion by the Govermmsnt

of Luxembourg that the reference to Mapproval® be deleted and the proposal
to insert an article providing for application of the treaty to the
territories of parties were deferred.

4. The Special Rapporteur had revised paragraph 2 to take into

account the comments of the Japanese Govermment, adding the words "with-

out the states concerned having agreed upon another date® so as to give
recognition to the freedom of states in the matter., He had also revised
paragraph 3 to take into account the suggestion of the Swedish and United
Kingdom Goverrments that it be made clear that the paragraph embodied a
residuary rule. The discussion of the article centred on paragraphs 1,

2 and 3. The members of the Commission appeared to agree that it was not
desirable to go too far in making presumptions about the intentions that
could be attributed to the parties in certain circumstances when no provision
existed in the treaty itself concerning entry into force, and when there was
no subsequent agreement on the matter, The majority favoured reducing the
scope of the article, retaining the essence of paragraph 1 and combining it
with some residuary rule; and the. dropping of paragraphs 2(a) and 2(b) of the
original draft, while expressing support for the United Kingdom proposal for
a provision laying down that a treaty not falling under paragraphs 1 and

2 should enter into force on the date of the signature or, if subject to
rotification, acceptance, etc., when that event had taken place.

75. The article was referred to the Drafting Committee with the request
that it attempt to amalgamate paragraphs 1, 2 and 3 in some abbreviated form,
and retain paragraph 4 with various modifications of wording., The re-draft
presented by the Drafting Committee was mmch the same as in the 1962 draft

in substance, but mach detail had been omitted. A small point of substance
had also been omitted, namely that the provision that, where a treaty without
specifying the date upon which it was to come into force fixed a date by
which ratification, acceptance, or approval was to take place, it would ccme
into force on that date. The Drafting Committee had concluded that it was

not necessary to include this presumption in the article. The Cammittee had
also dropped the former paragraph 2(b) as unnecessary, and 2(c) because it

had been covered by paragraph 1. Rosenne questioned the use of the term

. "expresges its consent® in article 23, since he assumed that it had intended
to refer to the moment when that expression of consent became operative., The
article was, therefore, referred back to the Drafting Committee and the re~
draft substituted the words "consented® and "consent” for the terms "expressed
its consent® and "expresses its consent®, respectively. The re-draft was then
accepted in its amended form,

Article 24 (Entry into force of a treaty provisionally)
76. 1, A treaty may enter into force provisionally if:
(a) the treaty itself prescribes that it shall enter into force

provisionally pending ratification, accession, acceptance
or_approval by the contracting States; or ,
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(b) the contracting States have in some other manner so
' agreed. o

- 2. The same rule applies to the entry into fofce provisionally of
- part of a treaty,

77 The development of this article is set out on pages 77 and 78 of
the Commentary. In introducing his re-draft, the Special Rapporteur pointed
out that the text had attracted only three government comments, The article
was considerably shortened.and simplified and its title slightly altered by
the Commission. The Japanese Government had found that the precise legal
nature of provisional entry into force was not clear and had suggested that,
unless it could be defined better, the article should be dropped, The United
States Government, while recognizing that the article corresponded to actual -
. practice, questioned whether there was any need to include it in a convention
of the law of treatles, The Swedish Government observed that, although the
text of the article appeared to require an agreement between the parties in
order to bring about the termination of the provisional application of a

- treaty, the Gommentary indicated that provisional application may terminate
simply on its becoming clear that the treaty was not going to be ratified or
approved by one of the parties., It suggested that the Commentary came closer
to current practice and recommended the re-drafting of the article along

the lines of the Commentary. The Special Rapporteur in his report stated his
view that it is desirable to recognize the practice of provisional entry into
force lest its omission be interpreted as denying it. He accepted also the
validity of the Swedish Government's observation and took it into account in
his reformulation,

78. In the discussion of the article, Reuter questioned the term "pro-
visional entry into force®. While it mey correspond to practice, it is

incorrect and what the Commiesion was really concerned with was the provisional

application of a treaty. He therefore recommended a change in wording, in-

corporating the terms ¥shall be applied provisionally%, Much of the discussion
centred around the point raised by Reuter, Verdross, de Luna and Lachs agreeing

with Reuter., Elias questioned the utility of the article and recommended its
deletion, There was some discussion also concerning when and how provisional
application terminated. Ruda, in particular, attached importance to defining
the circumstances in which a treaty ceased to be in force in cases where it
was not ratified or approved. The article was referred to the Drafting
Committee.

79. In introducing the re-draft, the Special Rapporteur stated that the
Drafting Committee had given consideration to the difference of opinion which
had arisen in the Commission as to whether the article related to entry into
force of the treaty or an agreement to apply certain provisions of the treaty.
The Commitiee had maintained the previous approach of the article and framed
it in terms of the entry into force provisionally of the treaty, because that

was the language very often used in treaties and by states. Tsuruoka expressed

reservations about the continued use of the word "provisional™, and Briggs

queried the term Rotherwise® which had been discussed earlier in the Commission,
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The article was therefore referred back to the Drafting Committee for
further consideration, The re-draft amended paragraph 1(b), eliminating
the word "otherwise™ and substituting the term "in some other marmer®”, and
paragraph 2 had been shortened and simplified. After a further brief
discussion the article was accepted as amended,

Article 25 (Registration and publication of treaties)

80, Treaties entered into by parties to the present articles
shall as soon as possible be registered with the Secretariat
of the United Nations. Their registration and publication shall
be governed by the regulations adopted by the General Assembly
of the United Nations. :

81, The development of the article is set out on pages 79 to 81 of

the Commentary, Much of the discussion of the article concerned its re-
lationship to Article 102 of the Charter, the point on which a number of
governments had also made comments, In introducing his re-draft of the
article, the Special Rapporteur recalled that the Commission had wished to
ensure that it was not in any way proposing an amendment of Article 102 of

the Charter in including a provision on registration, a well-established
institution of treaty practice. Moreover, the problem arose as to whether the
provisions in the articles should be confined merely to states members of

the United Nations. Rosenne suggested an amended text providing that registration
of treaty by the Secretariat of the United Nations be performed in accordance with
the regulations from time to time adopted by the General Assembly for giving
effect to Article 102 of the Charter. He explained his text was intended to
cover in a single paragraph all the ideas embodied in paragraphs 1, 2 and 3 of
the Special Rapporteur's text. His use of the term %"all treaties™ was intended
to draw no distinction between treaties signed by member states of the United
Nations and those signed by non-member states, Verdross analyzed the issue as
being essentially a decision whether the Commission wished to impose on states
not members of the obligation to register treaties. El-Erian supported the
maintenance of the distinction between states members of the United Nations and
non-member states, and pointed out that Article 102(2) of the Charter sanctioned
non~registration. The Secretary of the Commission, in response to a query
from El-Erian, confirmsd that it was possible to register treaties submitted
by non-members of the United Nations; no treaty had ever been submitted for
registration by a non-member, however; treaties to which both members and non-
members were parties had been registered by international organizetions,
Further discussion occurred concerning the approach to be adopted to avoid
doing violence to Article 102, Reuter drew attention to the difficulty
consequent upon the Commission!s earlier decision to confine its draft articles
to treaties between states; presumably Article 25 could not be made to cover
treaties hotween states and international organizations. It was decided to
refer the article to the Drafting Committee for reconsideration. A shortened
and simplified version was subsequently submitted by the Drafting Committee,

In introducing it, the Special Rapporteur referred again to the problem of the
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overlap between the article and Article 102 of the Charter. The Drafting
Committee had concluded that the only satisfactory way of dealing with the
problem was to state the rule on the registration and publication (a term
objected to by Rosenne as being a matter for the Secretariat) of treaties
without mentioning Article 102, The rule would apply to all states which
subscribed to the draft article without raising the question of safeguarding
the provisions of Article 102, The article was accepted in this form,

Article 26 (Correction of errors in texts or in certified copies of treaties)

82. 1. Where, after the authentication of the text of a treaty, the
contracting States are agreed that it contains an error, the :
error shall, unless they otherwise decide, be corrected:

(a) by having the appropriate corredtion made in the text and
causing the correction to be initialled by duly authorized
representatives;

(b) by executing or exchanging a separate instrument or instruments
setting out the correction which it has been agreed to make; or

(c) by executing a corrected text of the whole treaty by the same
procedure as in the case of the original text. -

2, Where the treaty is ore for which there ig a depositary, the latter:

(a) shall notify the contracting States of the errcr and of the
proposal to correct it if no objection is raised within a
specified time-limit;

(p) 4if on the expiry of the time-limit no objection has been
raised, shall make and initial the correction in the text and
shall execute a procés-verbal of the rectification of the
text, and communicate a copy of it to the contracting States;

{(e¢) 4f an objection has been raised to the proposed correction,
shall communicate the objection to the other contracting
States and, in the case of a treaty drawn up by an inter-
national organization, to the competent organ of the
organization. :

3. The rules in paragraphs 1 and 2 apply also where the text has been
authenticated in two or more languages and it appears that there is
a8 lack of concordance which it is agreed should be corrected.

4. {a) The corrected text replaces the defective text gb initio, unless
the contracting States otherwise decide.

(b) The correction of the text of a treaty that has been registered
shall be notified to the Secretariat of the United Nations.
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5. Where an error is discovered in a certified copy of a
treaty, the depositary shall execute a procés-verbal
specifying the rectification and communicate a copy to
the contracting States.

83. The developmert of the article is set out in pages 22 and 83 of

the Commentary., The Governments of Japan, Sweden and the United States

offered essentially editorial comments on the 1962 formlation, and the
Special Rapporteur re-drafted the article accordingly, shortening it and
attempting to take their comments into account. He proposed a text

consisting of three articles (26, 27 and 27(bis)) in place of the ten
paragraphs formerly contained in articles 26 and 27, He pointed out that

the single article containing a consolidated text, which had been proposed

by the Japanese Government, had omitted three questions of substance covered
by the 1962 text which he had retained in his own proposal. The first was

that of the non-concordance of two or several authentic texts whére the

treaty had more than one language version; the second was that of certified
copies; and the third was that of an objection to a proposed correction,

In the view of the Special Rapporteur, if these three points were retained,

it would not be possible to incorporate all the necessary provisions in one
article. A number of members, however, including Castren, Ago, Tunkin and
Rosenne, expressed the view that articles 26, 27, and 27(bis) could be re-
duced to one shortened article. Some discussion occurred concerning the
distinction between correction of errors in wording and substantive error.
Reuter recommended deferring discussion of correction of errors until a

careful study had been made of each category of error, since the problems they
raised differ widely. Pal pointed out that the essential point was the agree-
msnt of the parties on the existence of an error. In his view, in drafting
articles 26 and 27, the Commission had had in mind all kinds of errors, whether
clerical or substantial, provided they were agreed to be errors,. Rosenne,
supported by several other members of the Commission, expressed the view that
undue importance not be accorded to the question of correction of errors., Ago
added that the emphasis should be more on the idea of correction rather than
on the idea of error. It was suggested also by the Special Rapporteur that

the title to Section V required amendment, It was agreed that the article be
referred to the Drafting Committee for reconsideration. The Drafting Com-
‘mittee's re-draft managed to incorporate in a single article the substance

of the former article 26 on the correction of errors in the text of treaties
for which there is no depository, and the substance of article 27 on the
correction of errors in the text of treaties for which there is a depository,
Paragraph 1 of the new article dealt with the correction of errors in the

text of treaties for which there was no depository. Paragraph 2 dealt with the
same question where there was a depository, and paragraph 3 dealt with a
different case in which there was no error in the text, but a lack of concordance
between two or more language versions., The wording of that paragraph had been
chosen by the Committee s0 as to avold the problem of having to decide whether
the provision related to a text or to a version of a text, Tsuruoka raised
the question of the relationship of the words "if no objection is raised within
a specified time limit®?, contained in paragraph 2(a), to the rest of the sentence.
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As a result of his point, the Commission voted on the article paragraph-
by-paragraph with the following results: paragraephs 1 to 3 were adopted by
15 votes to none; paragraphs L4 and 5 by 16 votes to none; and article 26
as a whole by 14 votes to none.

Article 27

8. This article was deleted by the Commission and its substance
1ncorporated in article 26, as appeared above.

Article 28 (Depositaries of treaties)

85, 1. The depositary of a treaty, which may be a State or an
. - international organization, shall be designated by the
contracting States in the treaty or in some other manner.

2. The functions of a depositary of a treaty are international
in character and the depositary is under an obligation to
act impartially in their performance,

86, The background to the development of this article is set out in

page 87 of the Commentary. The Special Rapporteur, in introducing the
discussion on the article, pointed ocut that it had not given rise to any

. eriticism on the part of governments, and that the Swedish Government, usually
critical on the grounds that the Commission!s temts were either procedural

or descriptive in character, had recognized that the article had contained a
dispositive rule; the United States Government regarded it as a declaratory

as a well accepted practice., A number of the members of the Commission,

however, (Tunkin, Ago, Rosenne, Yasseen, and Castren) promptly spoke in favour
of its deletion, El-Erian and Aréchaga spoke in favour of its retention., Ruda
recommended the deletion of paragraph 1 and the retention of paragraph 2, The
article was reforred back to the drafting Committee for reconsideration. Article
1 of the Drafting Committee's reformulation contained a simplified version of
the former article 28, It dealt with the appointment of a depository by the
treaty, or by a separate agreement of the contracting states, The former
article 28 had contained two presumptions; the first that a competent organ of
an international organization would be the depository in the case of a treaty
drawn up within an international organization; and the second that, in the case
of a treaty drawn up at a conference, the depository would be the state on whose
territory the conference had been convened, The Drafting Committee had con-
sidered that these presumptions were not likely to be very useful in practice,
and since it had given rise to some dispute in the Commission, it decided to
drop them, Paragraph 2 embodied the provision previously contained in the second
sontence of parapgraph 1 of the former article 29, to the effect that a depository
wes under an obligation to act impartially and internationally, Briggs proposed
that, in paragraph 1, the word "appointed" be replaced by the word "designated"®,
and it was so agreed. Tsuruocka questioned the appropriateness of the phrase

"to perform the funciions set forth in article 29", and wondered whether it

did not raise the question of the possible omission of other functions of a
depository., Some discussion occurred on the point and eventually, on Pal's
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proposal, a vote was taken on the deletion of the phrase, The phrase

was deleted by ten votes to 3, with 3 abetentions. Paragraph 1, as
amended, was then adopted by 16 votes to none, and article 28, as amended,
was then adopted as a whole by 16 votes to none,

Article 29 (Functions of depositaries)

87. 1. The functions of a depesitary, unless ths treaty otherwise
provides, comprise in particular:

(a) kesping the custody of the original text of the treaty,
if entrusted to it;

{b) preparing certified copies of the original text and any
further text in such additional languages &s may be re-
quired by the treaty or by the established rules of an
international organization, and transmitting them to the
¢ontracting States;

(c) receiving any signatures to the treaty and any instruments
and notifications relating to it; '

(d) examining whether a signature, an instrument or & reservation
is in conformity with the provisions. of the treaty and of the
present articles and, if need be, bringing the matter to.
the attention of the State in question;

(e) informing the contracting States of acts, communications and
notifications relating to the treaty;

(£) informing the contracting States when the number of signatures
or of instruments of ratification, accession, acceptance or
approval required for the entry into force of the treaty have
been received or deposited,

(g) performing the functions specified in other provisions of
the present articles,

2. In the event of any difference appsaring between a State and the
dopositary as to the performance of the latter's functions, the
depositary shall bring the question to the attention of the other
contracting States or, whore appropriate, of the competent organ
of the organization concerned,

8s8. The background on the development of the article is set out in pages 88
to §% of the Cammentery. A number of states commented on the 1962 formulstiom,
making a number of editorial suggestions and also reccmending in some cases

that special referonce be made to the depository's duty to register the treaty
and related documsnts. The Japanese Govermment madc a number of suggestions

for streamlining the text, and the United States suggested that it be provided
that the obligations under paragraph 3(a) should be %at the time the depository
is designated®. The Spscial Rapporteur'’s reformulation of the article took

into account a number of the Japanese suggestions for streamlining the text,
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and also the United States proposal regarding paragraph 3(&). He
also re-arranged the order of the paragraphs in a more logical fashion,

89. In introducing his reformulation, the Special Rapporteur pointed

out that none of the governments submitting observation had suggested that

the article was unnecessary (although it broke new ground in view of the
absence of any analogous provisions in earlier draft a4~ or conventions),
During the discussion, Rosenne submitted a proposal tc add a paragraph

reading: "Unless otherwise provided in the treaty, or these articles, any
notice communicated by the depository to the states mentioned in article 29,
paragraph 1, becomes operative ninety days after the receipt by the depository
of the instrument to which the communication relates.” He explained the
purpose of his proposal as providing for an accidental repetition of what had
happened in the case considered by the International Court of Justice con-
cerning the Right of Passage over Indian Territory., His suggestion provoked
considerable discussion, with the result that it was later referred to the
Drafting Committee for consideration, and his suggestion was ultimately
dropped. The majority of the members of the Commission expressed the view
that the Special Rapporteur's reformulation was a considerable improvement
over the 1962 text, with the exception of the inclusion of the United States
suggestion, Reuter raised the question whether it was intended that the
paragraph constitute a complete enumeration of the functions of the depository,
and whether it would not be more appropriate to refer to the depository's
essential function of custodian in such an article, Ago and Tunkin supported
his recommendatiorr and, as appears above, it was decided to transfer the
provisions of article 1(g) to article 29(a). Tunkin also recommended, with
the support of Ago and others, that the article begin with a general saving
clause concerning provisions of the treaty in question, and also the relevant
regulations of international organizations, The suggestion of the saving
clause was accepted, but vrithout the reference to international organigzations.
Some discussion occurred concerning the desirability of retaining the reference
to the depository's obligation to act impartially, and, as appears above, the
reference was transferred from article 29 to paragraph 2 of article 28, Tunkin
recommended that a provision be included to the effect that the functions of a
depository are internatiocnal in character, and the recommendation was accepted,
and that provision also placed in paragraph 2 of article 28, Paragraph 2 of
article 29 as re-~drafted constitutes in essence paragraph 8 of the 1962
fornulation and paragraph 4 of the Special Rapporteur's re-~draft. During the
subsequent discussion of the Drafting Commitiee's reformulation, Rosenne re-
comnended the insertion of an additional paragraph defining one of the functions
of the depository as registering the treaty in accordance with article 25 of -
these articles, It was later decided to defer consideration of Rosenne's pro-
posal until the next session of the Commission, -

Article 29 (bis)(Communications and notifications to contracting States)
90. Whenever it is provided by the present articles that a

communication or notification shall be made to contracting
States, such communication or notificgtion shall be made;
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(a) in cases where there is no depositary, directly
to each of the States in question;

(b) in cases where there is a depositary, to the
' depositary for communication to the States in
question, :

91, The Special Rapporteur explained that the purpose of this new
article, proposed by the Drafting Cormittee, was to give effect to the

suggestion of Tunkin that the drafting of the provisions concerning the
depository could be simplified if a separate article were inserted to -
cover the two possibilities of when there was and when there was not a

depository. The article as drafted was accepted without discussion,
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0 The Under-Secretary of State SECURITY Restricted
A for External Affairs Sécurits
DATE September 3, 1965
FROM Mr, J, S. Mutt
Legal Division NUMBER
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St of International Law N BT
MISSION
&d’ / e
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ENCLOSURES
Annexes

DISTRIBUTION

Ext. 407D /Bil.
(Admin, Services Div.)

2

and, if you agree, we could arr

on this matter.

Hugh Lawford rang me yesterday to inform me that
he is a member of the Committee on the International Law
Commission's Draft of the Law of Treaties of the American
Society of Thternational Law which is meeting in ¥ashington
on September 17 to prepare a report on the I,L.C, Draft.

. Lawford has offered to endeavour ih a personal
capacity to further the Canadian Government's points of view

in relation to the Draft in the discussion on it, if we would
like him to do so. In my opinion this is a helpful offer

ange to briel him in the same
manner as we spoke to Professor Cohen with regard to the Igted-
national Law Association's studies on Bouadary Rivers, Perhaps,
if you can find time, you might wish to talk to him yourself

3. I would be grateful for your comments.

JS NUTIT

J. S,

Nutt
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10 THE CANADIAN PERMANENT MISSION TO SECURITY
A THE UNITED NATIONS, NEW YORK, N.Y. Séeurité e
DATE embe .
FROM THE UNDER-SECRETARY OF STATE FOR EXTERNAL SR 3, 1963
: AFFAIRS, OTTAWA, CANADA. Moo, G0 S /
kifos.  Your ‘letter 637 of July 9, 1965. /
FILE DOSSIER
supecr . Gemeral Multilateral Treaties Concluded i 20=3-1=6
Sujet ' Under the Auspices of The League of Nations. e J/f —
l AW 2
ENCLOSURES __/ i

Annexes

| With your letter under reference you attached a

DISTRIBUTION copy of a note from the Secretary-General, LE 245/1 of July 2.
In that note there is a reference to an earlier note LE 245/1
dated January 24, 1964. It would appear that the January note
U.N. DIV. either never reached Ottawa or has been irretrievably misfiled.
It would also appear that in it, as in the latest ome, the
Secretary-General had asked whether Canada wished to transmit
any observations as to whether the 21 multilateral treaties
(listed in A/5759 of Pebruary 25, 1965) have ceased to be in
force, have been superseded by later treaties, have otherwise
ceased to be of interest for accession by additional States;, or
require action to adapt them to contempeorary conditions.

3K It seems from paragraph 12 of A/5759 that only
nine of the fifty-four States to whom the Seecretary-General
addressed himself have replied to his note. Although it is
somewhat late in the day we think that Canada should express
its views, at least on the one treaty of those listed to which
it is a party. We would therefore be grateful oy would
pass on to the Secretary General the follo comments, which
you may wish to include in the body of a suitable note.

J. S. NUTT for the

Under-Secretary of State
for External Affairs.
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Canada is a party to only one of the 21 treaties,
The Convention on Certain Questions Relating to the Conflict
of Nationality Lawe, The Hague, April 12, 1930, listed in the
report of the Secretary-General on General Multilateral Treaties
Concluded Under the Auspices of The League of Natioms A/5759, of
February 25, 1965.

The Government of Canada agrees with the five
Governments which have already commented on this Convention
that it is still in forece. It has, moreover, noted with
interest the comments of the Governments of the United Kingdom
and Norway to the effect that certain provisions of the Convention
might require modification insofar as they relate to the Convention
on the Nationality of Married Women, done at New York February
20, 1957; the Convention on the Reduction of Statelessness, done
at New York August 30, 1961; and the Convention on the Reduction
of Cases of Multiple Nationality and on Military Obligations in
Cases of Multiple Nationality, concluded within the framework of
the Council of Europe May 6, 1963.

As the Government of Canada is not, however; a party
to any of these three Conventions it does not wish to comment
on them in detail.
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NO PRECEDENCE
TO/A PERMIS GENEVA L-306 ROUTINE
INFO PERMIS NY

s

REF

SUB/SUJ TLC 17TH SESSION PROVISIONAL RECORDS

FOLLOWING FOR BEESLEY FROM USSEA

I HAVE BEEN REQUESTED BY BAGIUNIAN, U.N, DIRECTEUR DE LA DIVISION

DE CODIFICATION, TO PROVIDE BEFORE AUGUST 30 ANY CORRECTIONS I MIGHT WISH TO

MAKE TO THE PROVISIONAL RECORDS OF THE 17TH SESSION OF THE I.L.Ce

2e

PLEASE CHECK THE PROVISIONAL RECORDS AND IET ME KNOW WHETHER YOU

CONSIDER ANY CORRECTIONS ARE REQUIRED, EVEN IF NONE NEED BE MADE IT WILL

STILL BE NECESSARY SO TO INFORM THE DIVISION LINGUISTIC, BUREAU C-422, PALAIS

DES NATIONS BEFORE DEADLINE

-

CADIEUX

o X :

DISTRIBUTION

LOCAL/LOCALE

ORIGINjTORI . M} DIVISION TELEPHONE APPROVED/AUTORISE
v 2 o PR

SI6.... ... KLU ’,5’7%_ Y B

Logal/hs il ohahAThaan kg | TEGAL 25406 | *% T S
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E.E..&.Q.M_D_M
10 Mr. M. Cadieux securty UNCLASSIFIED
¢ Sécurité
J 28 6

FROM Legal Division DATE uly 28, 1965
i :UMBER ey

uméro L7~
e /.

’ FILE DOSSIER

SUBJECT 17th Session I,L.C.

Sujet

' OTTAWA

Pl - /oG

l MISEION

.;f/ —

ENCLOSURES
Annexes

1

DISTRIBUTION

Ext. 407D /Bil.
(Admin. Services Div.)

We attach a letter addressed to you from the New York Office of the

United Nations together with a telegram for your signature to Mr., Beecsley.

26 The telegram has been drafted on the assumption that, since Beesley

was presumably present at the Session when you were he will be able to spot

any obvious errors in the provisional records which, if left uncorrected,

might distort the position you adopted.

A. E. GOTLIEB

Legal Division,
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FM GENEVA JUL28/65 RESTR LTD DISTRIBUfON
TO EXTERNAL 762 IMMED

REF OURTEL 761 JUL28 , -
ILC:COMPLETION 0 H SESSION:LAW OF TREATIES
s; A ONLYZ S /<;
DRAFT ARTICLES ON LAW OF TREAT IES-SECTION 1:GENERAL™ PR
ART OGNEW FIRST ARTICLE:SCOPE OF PRESENT ARTICLES) : PRESENT
ARTICLES RELATE TO TREATIES CONCLUDED BETWEEN STATES.

FOLLOWING FOR U

2.ART 1:(1)COMMISSION DECIDED TO RECOMMEND DELETION IN PARA1 OF :
SUB~PARA (B)-QUOTE TREATY IN SIMPLIFIED FORM UNQUOTE, SUB-PARA (D)
“REF TO QUOTE SIGNATURE UNQUOTE,SUB-PARA (G)=QUOTE DEPOSITARY UN-
QUOTE . (2)COMMISSION DECIDED TO RECOMMEND POSTPONEMENT OF DECISIONS
ON:PARA 1, SUB-PARA (C)-QUOTE GENERAL MULTILATERAL TREATY UNQUOTE;
PARA1,SUB-PARA (F) (TER) -QUOTE CONTRACTING STATE UNQUOTE jPARAZ.(3)
TEXT OF ART | AS THUS MODIFIED READS AS FOLLOWS:

S.ART 1CUSE OF TERMS):(1)FOR PURPOSES OF PRESENT ARTICLES:

(A>QUOTE THATY UNQUOTE MEANS AN INTERNAT IONAL AGREEMENT CONCLUDED
BETWEEN STATES IN WRITTEN FORM AND GOQéRNED BY INTERNATIONAL LAV,
WHETHER EMBODIED IN A SINGLE INSTRUMENT OR IN TWO OR MORE RELATED
INSTRUMENTS AND WHATEVER ITS PARTICULAR DESIGNATION . (B)DELETED

BY COMMISSION.(C)QUOTE GENERAL MULTILATERAL TREATY UNQUOTE (DECISION
POSTPONED UNTIL COMMISSION RESUMES ITS EXAM OF ARTS 8 AND 9.) (D)
QUOTE RATIFICATION UNQUOTE,QUOTE ACCESSION UNQUOTE,QUOTE ACCEPTANCE -
UNQUOTE AND QUOTE APPROVAL UNQUOTE MEAN IN EACH CASE THE INTERNAT -
IONAL ACT SO NAMED WHEREBY A STATE ESTABLISHES ON THE INTERNATIONAL

PLANE ITS CONSENT TO BE BOUND BY A TREATY. (REF TO QUOTE SIGNATURE
0..2
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UNQUOTE DELETED BY COMMISSION.)(E)QUOTE FULL POWERS UNQUOTE MEANS
A DOCU EMANATING FROM COMPETENT AUTHORITY OF A STATE DESIGNATING

A PERSON TO REPRESENT THE STATE FOR NEGOT IATING,ADOPTING OR AUTH-
ENTICATING TEXT OF A TREATY OR FOR EXPRESSING THE CONSENT OF THE
STATE TO BE BOUND BY A TREATY,(F)QUOTE RESERVATION UNQUOTE MEANS

A UNILATERAL STATEMENT ,HOWEVER PHRASED OR NAMED,MADE BY A STATE,
WHEN SIGNING,RATIFYING,ACCEDING TO,ACCEPTING OR APPROVING A TREATY,
WHEREBY IT PURPORTS TO EXCLUDE OR TO VARY THE LEGAL EFFECT OF CER-
TAIN PROVISIONS OF THE TREATY IN THEIR APPLICATION TO THAT STATE.
(F) (BIS)QUOTE PARTY UNQUOTE MEANS A STATE WHICH HAS CONSENTED TO

* BE BOUND BY A TREATY AND FOR WHICH TREATY HAS COME INTO FORCE.(F)
(TER) QUOTE CONTRACT ING STATE UNQUOTE (CONSIDERATION OF THE USE OF
THIS TERM AND OFfﬁé PROBLEM OF TERMINOLOGY TO BE USED IN REGARD

TO STATES HAVING A RIGHT TO BE CONSULTED OR NOTIFIED WITH RESPECT |
TO ACTS RELATNG TO A TREATY HAS BEEN DEFERRED BY COMMISSION UNTIL'
A LATER STAGE OF ITS WORK.) (F) CQUATER)QUOTE INTERNATIONAL
ORGANIZATION UNQUOTE MEANS AN INTER-GOVTL ORGANIZATION.(G)DELETED

" BY COMMISSION.(2)DECISION CONCERNING INCLUSION OF A PROVISION
REGARDING CHARACTERIZATION OR CLASSIFICATION OF INTERNAT IONAL
AGREEMENTS UNDER INTERNAL LAW POSTPONED.,

4.ART 2(TREATIES AND OTHER INTERNATIONAL AGREEMENTS NOT RPT NOT
WITHIN SCOPE OF PRESENT ARTICLE):FACT THAT PRESENT ARTICLES DO NOT
RPT NOT RELATE (A>TO TREATIES CONCLUDED BETWEEN STATES AND OTHER SUB-
JECTS OF INTERNATIONAL LAV OR BETWEEN SUCH OTHER SUBJECTS OF INTER-

NAT IONAL LAW3OR TO INTERNATIONAL LAW AGREEMENTS NOT RPT NOT IN
WRITING
ceed
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PAGE THREE 762 | |
FORM SHALL NOT RPT NOT AFFECT LEGAL FORCE OF SUCH TREATIES OR
AGREEQE&TS OF APPLICATION TO THEM OF ANY OF THE RULES SET FORTH

IN PRESENT ARTICLES TO WHICH THEY WOULD BE SUBJECT INDEPENDENTLY
OF THESE ARTICLES, -

5.ART 5(CAPACITY OF ‘STATES TO CONCLUDE TREATIES):(1)EVERY STATE
1POSSESSES-CAPACITY TO CONCLUDE TREATIES.(2)STATES MEMBERS OF A
FEDERAL UNION MAY POSSESS A CAPACITY TO CONCLUDE TREATIES IF

SUCH CAPACITY IS ADMITTED BY FEDERAL CONSTITUTION AND WITHIN
LIMITS THERE LAID DOWN., | -

6.ART 3(BIS): (TREATIES WHICH ARE CONSTITUENT INSTRUMENTS OF INTER-
NATIONAL ORGANIZATIONS OR WHICH HAVE BEEN DRAWN UP WITHIN INTER-
NATIONAL ORGANIZATIONS.)APPLICATIOPN OF PRESENT ARTICLES TO TREATIES
WHICH ARE CONSTITUENT INSTRUMENTS OF AN INTERNAT IONAL “ORGANIZATION
‘OR MAVE BEEN DRAUN UP WITHIN AN INTERNAT IONAL ORGANIZAT ION SHALL
 BE.SUBJECTvTO RULES OF ORGANIZATION IN QUEST ION.

SECTION II$CONCLUSION OF TREATIES BY STATES

7T.ART 4(FULL POWERS TO REPRESENT STATE IN NEGOTIATION AND CONCLUS-
ION OF TREATIES) (1DEXCEPT AS PROVIDED IN PARA2,A PERSON IS CON-
SIDERED AS REPRESENTING A STATE FOR THE PURPOSE OF NEGOT IAT ING,
ADOPTING OR AUTHENTICATING TEXT OF A TREATY OR FOR PURPOSE OF
EXPRESSING CONSENT OF STATE TO BE BOUND BY A TREATY ONLY IF $ (A HE
PRODUCES AN APPROPRIATE INSTRUMENT OF FULL POWERS;OR(B)IT APPEARS
FROM CIRCUMSTANCES THAT INTENTION OF STATES CONCERNED WAS TO DIS-
PENSE WITH FULL POWERS.(2)IN VIRTUE OF THEIR FUNCTION AND WITHIN
HAVING TO PRODUCE AN INSTRUMENT OF FULL POVERS,FOLLOWING ARE

cood |
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CONSIDERED AS REPRESENTING THEIR STATE:(A)HEADS OF STATE ,HEADS

OF GOVTS AND MINISTERS FOR FOREIGN AFFAIRS,FOR THE PURPOSE of PER-
FORMING ALL ACTS RELATING TO CONCLUSION OF A TREATY (B) HEADS OF
DIPLO MISSIONS,FOR THE PURPOSE OF NEGOTIATING AND ADOFTING OF

THE TEXT OF A TREATY BETWEEN THE ACCREDITING STATE AND THE STATE
TO WHICH THEY ARE ACCREDITED ;(C)REPS ACCREDITED BY STATES TO aN
INTERNAT IONAL CONFERENCE OR TO AN ORGAN OF AN INTERNAT IONAL ORGAN-
IZATION ,FOR THE PURPOSE OF THE NEGOTIATING AND ADOPTING OF THE
TEXT OF A TREATY.

8.ART 5 NEGOTIATION AND DRAWING UP OF A TREATY(DELETED BY THE COMM-
ISSION)

9.ART 6 ADOPTION OF THE TEXT

1.THE ADOPTING OF THE TEXTZ} A TREATY TAKES PLACE BY THE UNANI-
MOUS AGREEMENT OF THE STATES PARTICIPATING IN ITS DRAWING UP EX-
CEPT AS PROVIDED IN PARAS 2 AND 3. |

2, THE ADOPTION OF THE TEXT OF A TREATY AT AN INTERNATIONAL CONFER-
ENCE TAKES PLACE BY THE VOTE OF TWO-THIRDS OF THE STATES PARTICI-
PATING IN THE CONFERENCE UNLESS: |

()BY THE SAME MAJORITY THEY SHALL DECIDE TO APPLY A DIFFERENT
RULE;OR

(B)THE ESTABLISHED RULES OF AN INTERNAT IONAL ORGANIZATION APPLY

TO THE PROCEEbINGs OF THE CONFERENCE AND PRESCRIBE A DIFFERENT
VOTING PROCEDURE . _
3,THE ADOPTION OF THE TEXT OF A TREATY BY AN ORGAN OF AN INTER-
NAT IONAL ORGANIZATION TAKES PLACE IN ACCORDANCE WITH THE

vee5
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PROCEDURE PRESCRIBED BY ESTABLISHED RULES OF THE ORGANIZATION IN
QUESTION, | |

10.ART 7 AUTHENT ICATION OF THE TEXT -

THE TEXT OF A TREATY IS ESTABLISHED AS AUTHENTIC AND DEFINITIVE

BY SUCH PROCEDURE AS MAY BE PROVIDED FOR IN THE TEXT OR AGREED

" UPON BY THE STATES CONCERNED AND FAILING ANY SUCH PROVCEDURES BY:
(A)THE SIGNATURE,SIﬁEhTURE AD REFERENDUM OR INITIALLING BY THE
REPS OF THE STATES CONCERNED OF THE TEXT OF THE TREATY OR OF THE
FINAL ACT OF A CONFERENCE INCORPORATING THE TEXT ;0R(B)SUCH PRO-
CEDURE AS THE ESTABLISHED RULES OF AN INTERNATIONAL ORGAN IZATION
MAY PRESCRIBE. | |

11.ART I PARTICIPATION IN A TREATY(DECISION POSTPONED BY THE COMN-
1SSION) _ |

12.ART 9 THE OPENING OF A TREATY TO THE PARTICIPATION OF ADDITIONAL
 STATES(DECISION POSTPONED BY THE COMMISSION) o
13.ART 1@ INITIALLING AND SIGNATURE AD REFERENDUM AS FORMS OF
SIGNATURE (DELETED BY THE COMMISSION AND SUBSTANCE INCORPORATED IN
ART 11> | |
14.ART 11 CONSENT TO BE BOUND EXPRESSED BY SIGNATURE

1.THE CONSENT OF A STATE TO BE BOUND BY A TREATY IS EXPRESSED BY
THE SIGNATURE OF ITS REP WHEN.(A)THE TREATY PROVIDES THAT T_SIGNAT-
URE SHALL HAVE THAT EFFECT;(B)IT APPEARS FROM THE CIRCUMSJANCES

OF THE CONCLUSION OF THE TREATY THAT THE STATES CONCERNED WERE

AGREED THAT SIGNATURE SHOULD HAVE THAT EFFECT ;(C)THE INT'ENTION OF
0006
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THE STATE IN QUESTION TO GIVE THAT EFFECT TO THE SIGNATURE APPEARS
FROM THE FULL POWERS OF ITS REP OR WAS EXPRESSED DURING THE NEGOT-
IATIONS,

2.FOR THE PURPOSES OF PARA 13 |

(AYTHE INITIALLING OF A TEXT CONSTITUTES A SIGNATURE OF THE TREATY
WHEN IT APPEARS FROM THE CIRCUMSTANCES THAT THE CONTRACTING STATES
SO AGREED; (B)THE SIGNATURE AD REFERENDUM OF A TREATY BY A REP,IF
CONFIRMED BY HIS STATE,CONSTITUTES A FULL SIGNATURE OF THE TREATY.
15.ART K12 CONSENT TO BE BOUND EXPRESSED BY RATIFICATION,
ACCEPTANCE OR APPROVAL

1.THE CONSENT OF A STATE TO BE BOUND BY A TREATY IS EXPRESSED BY
RATIFICAT ION WHEN:(A)THE TREATY OR AN ESTABLISHED RULE OF AN INTER-
NATIONAL ORGANIZATION PROVIDES FOR SUCK CONSENT TO BE EXPRESSED BY
MEANS OF RATIFICATION;(B)IT APPEARS FROM THE CIRCUMSTANCES OF THE
CONCLUSION OF THE TREATY THAT THE STATES CONCERNED WERE AGREED THAT
RAFIFICATION SHOULD BE REQUIRED;(C)THE REP OF THE STATE IN QUEST 10N
HAS SIGNED THE TREATY SUBJECT TO RATIFICATION3OR(D)THE INTENTION OF
THE STATE IN QUESTION TO SIGN THE TREATY SUBJECT TO RATIFICATION

_ APPEARS FROM THE FULL POVERS OF ITS REP OR VAS EXPRESSED DURING THE
NEGOT IAT IONS.

2.THE CONSENT OF A STATE TO BE BOUND BY A TREATY IS EXPRESSED BY
ACCEPTANCE OR APPROVAL UNDER CONDITIONS SIMILAR TO THOSE WHICH
APPLY TO RATIFICATIONS. |

16,ART 13 ACCESSION (DECISION POSTPONED BY THE COMMISSION PENDING
DECISIONS ON ART 8 AND 9) |

LN A 2R R N B N J
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17.ART 14 ACCEPTANCE OR APPROVAL(DELETED BY THE COMMISSION AND
SUBSTANCE INCORPORATED IN ART 12)

18.ART 15 EXCHANGE OR DEPOSIT OF INSTRUMENTS OF RATIFICATION,
ACCESSION, ACCEPTANCE OR APPROVAL

UNLESS THE TREATY OTHERWISE PROVIDES, INSTRUNENTS OR RATIF ICATION
ACCESSION,ACCEPTANCE OR APPROVAL BECOME OPERATIVES(A)BY THEIR
EXCHANGE BETWEEN THE CONTRACTING STATES;(B)BY THEIR DEPOSIT WITH
THE DEPOSITARY;OR(C)BY NOTIFICATION TO THE CONTRACTING STATES OR
TO THE DEPOSITARY,IF SO AGREED. |

19.ART 16 CONSENT RELATING TO A PART OF A TREATY AND CHOICE OF
DIFFERING PROVISIONS |

1 .WITHOUT PREJUDICE TO THE PROVISIONS OF ARTS 18 TO 22, THE CONSENT
OF A STATE TO BE BOUND BY PART OF A TREATY IS EFFECTIVE ONLY IF THE
TREATY SO PERMITS OR THE OTHER CONTRACTING STATES SO AGREE.

2 .THE CONSENT OF A STATE TO BE BOUND BY A TREATY WHICH PERMITS A
CHOICE BETWEEN DIFFERING PROVISIONS IS EFFECTIVE ONLY IF IT IS MADE
PLAIN TO WHICH OF THE PROVISIONS THE CONSENT RELATES.

20.ART 17 OBLIGATION OF A STATE NOT RPT NOT TO FRUSTRATE THE OBJECT
OF A TREATY PRIOR TO ITS ENTRY INTO FORCE

A STATE IS OBLIGED TO REFRAIN FROM ACTS CALCULATED TO FRUSTRATE

THE OBJECT OF A PROPOSED TREATY WHEN:(A)>IT HAS AGREED TO ENTER IN~
TO NEGOTIATIONS FOR THE CONCLUSION OF THE TREATY,WHILE THE NEGOT~
IATIONS ARE IN PROGRESS; (B)IT HAS SIGNED THE TREATY SUBJECT TO
RATIF ICATION,ACCEPTANCE OR APPROVAL, UNTIL IT SHALL HAVE MADE ITS
R
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INTENTION CLEAR NOT RPT NOT TO BECOME A PARTY TO THE TREATY; (C)IT
HAS EXPRESSED ITS CONSENT TO BE BOUND BY THE TREATY,PENDING THE
ENTRY INTO FORCE OF THE TREATY AND PROVIDED THAT SUCH ENTRY INTO
FORCE IS NOT RPT NOT UNDULY DELAYED,

SECTION IIT:RESERVATIONS TO MULTILATERAL TREATIES

21. ART 18 FORMULATION OF RESERVATIONS

A STATE MAY,WHEN SIGNING,RATIFYING,ACCEDING TO,ACCEPTING OR
APPROVING A TREATY,F ORMULATE A RESERVATION UNLESS:(A)THE RESERVAT~-
ION IS PROHIBITED BY THE TREATY OR BY THE ESTABLISHED RULES OF AN
INTERNATIONAL ORGANIZATION; (B)THE TREATY AUTHORIZES SPECIFIED
RESERVATIONS WHICH DO NOT RPT NOT INCLUDE THE RESERVATION IN QUEST-
IN3OR(CHIN CASES WHERE THE TREATY CONTAINS NO RPT NO PROVISIONS -
REGARDING RESERVATIONS,THE RESERVATION IS INCOMPATIBLE WIT/# THE
OBJECT AND PURPOSE OF THE TREATY. =

- 22.ART 19 ACCEPTANCE OF AND OBJECTION TO RESERVATIONS

1.A RESERVATION EXPRESSELY OR IMPLIEDLY AUTHORIZED BY THE

TREATY DOES NOT RPT NOT REQUIRE ANY SUBSEQUENT ACCEPTANCE BY THE
OTHER CONTRACTING STATES UNLESS THE TREATY SO PROVIDES.

2 JWHEN IT APPEARS FROM THE LIMITED NUMBER OF THE CONTRACTING STATES,
THE OBJECT AND PURPOSE OF THE TREATY AND THE CIRCUMSTANCES OF ITS
CONCLUSION THAT THE APPLICATION OF THE TREATY IN ITS ENTIRETY BE-
TWEEN ALL THE PARTIES IS AN ESSENTIAL CONDITION OF THE CONSENT OF
EACH ONE TO BE BOUND,A RESERVATION REQUIRES ACCEPTANCE BY ALL THE
STATES PARTIES TO THE TREATY.

..09
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3.WHEN A TREATY IS A CONSTITUENT INSTRUMENT OF AN INTERNAT IONAL

ORGANIZATION,THE RESERVATION REQUIRES THE ACCEPTANCE OF THE COM-

PETENT ORGAN OF THE ORGANIZATION,UNLESS THE TREATY OTHERWISE PRO-

VIDES. | | |

4.IN CASES NOT RPT NOT FALLING UNDER THE PRECEDING PARAS OF THIS

ART ICLE $CA)ACCEPTANCE BY ANOTHER CONTRACTING STATE OF THE RESER-

VATION CONSTITUTES THE RESERVING STATE A PARTY TO THE TREATY IN

RELATION TO THAT STATE IF OR WHEN THE TREATY IS IN FORCE 5 (AN 0B~

JECTION BY ANOTHER CONTRACTING STATE TO A RESERVATION PRECLUDES

THE ENTRY INTO FORCE OF THE TREATY AS BETWEEN THE OBJECTING AND

RESERVING STATES UNLESS A CONTRARY INTENTION IS EXPRESSED BY THE

OBJECTING STATE;(C)AN ACT EXPRESSING THE STATES CONSENT TO BE

BOUND WHICH IS SUBJECT TO A RESERVATION IS EFFECTIVE AS SOON AS AT

LEAST ONE OTHER CONTRACTING STATE WHICH HAS EXPRESSED ITS OWN

CONSENT TO BE BOUND BY THE TREATY HAS ACCEPTED THE RESERVATION.

' 5.FOR THE PURPOSES OF PARAS 2 AND 4 A RESERVATION IS CONSIDERED

TO HAVE BEEN ACCEPTED BY A STATE IF IT SHALL HAVE RAISED NO RPT NO

OBJECTION TO THE RESERVATION BY THE END OF A PERIOD OF TWELVE MON-

THS AFTER IT WAS NOTIFIED OF THE RESERVETION OR BY THE DATE ON

* WHICH IT EXPRESSED ITS CONSENT TO BE BOUND BY THE TREATY,WHICHEVER
IS LATER. |

23.ART 20 PROCEDURE REGARDING RESERVAT IONS |

l.A RESERVATION,AN EXPRESS ACCEPTANCE OF A RESERVATION,AND AN OB-

JECTION TO A RESERVATION MUST BE FORMULATED IN WRITING AND COMMUN-

ICATED TO THE OTHER CONTRACTING STATES, |
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2. IF FORMULATED ON THE OCCASION OF THE ADOPTION OF THE TEXT OR UPON
SIGNING THE TREATY SUBJECT TO RAT IFICATION,ACCEPTANCE OR

APPROVAL, A RESERVATION MUST BE FORMALLY CONFIRMED BY THE RESERVING
STATE WHEN EXPRESSING ITS CONSENT TO BE BOUND BY THE TREATY.IN

| SUCH A CASE THE RESERVATION SHALL BE CONSIDERED AS HAVING BEEN MADE
| OV THE DATE OF ITS CONFIRMAT ION .HOWEVER,AN OBJECTION TO THE RE-
'SERVATION MADE PREVIOUSLY TO ITS CONFIRMATION DOES NOT RPT NOT
ITSELF REQUIRE CONF IRMATION.

24.ART 21 LEGAL EFFECTS OF RESERVATIONS

1.A RESERVATION ESTABLISKED WITH REGARD TO ANOTHER PARTY IN ACCORD=
ANCE WITH ARTS 18,19 AND 202 (AXMODIFIES FOR THE RESERVING STATE

THE PROVISIONS OF THE TREATY TO WHICH THE RESERVATION RELATES TO
THE EXTENT OF THE RESERVAT ION ;AND (B)XODIF IES THOSE PROVISIONS TO
THE SANE EXTENT FOR SUCK OTHER PARTY IN IS RELATIONS WITH THE RE-
SERVING STATE.

2.THE RESERVATION DOES NOT RPT NOT MODIFY THE PROVISIONS OF THE
TREATY FOR THE OTHER PARTIES TO THE TREATY INTER SE.

3.VHEN A STATE OBJECTING TO A RESERVATION AGREES TO CONSIDER THE
TREATY IN FORCE BETWEEN ITSELF AND THE RESERVING STATE,THE PROVIS-
ION TO WHICK THE RESERVATION RELATES DO NOT RPT NOT APPLY AS BE-
 TVEEN THE TWO STATES TO THE EXTENT OF THE RESERVAT ION.

25,ART 22 WITHDRAWAL OF RESERVATIONS

1.UNLESS THE TREATY OTHERWISE PROVIDES,A RESERVATION MAY BE WITH-
DRAWN AT ANY TIME AND THE CONSENT OF A STATE WHICH HAS ACCEPTED

THE RESERVATION 1S NOT RPT NOT REGUIRED FOR ITS WITHDRAVAL.

...11’..""
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2.UNLESS THE TREATY OTHERWISE PROVIDES OR IT IS OTHERWISE AGREED,
THE WITHDRAWAL BECOMES OPERATIVE WHEN NOTICE OF IT HAS BEEN RECEIV-
ED BY THE OTHER CONTRACTING STATES.

SECTION IV:ENTRY INTO FORCE AND REGISTRATION

26.ART 23 ENTRY INTO FORCE OF TREATIES

1.A TREATY ENTERS INTO FORCE IN SUCH MANNER AND UPON SUCH DATE AS
IT MAY PROVIDE OR AS THE STATES WHICH ADOPTED ITS TEXT MAY AGREE.
2.FAILING ANY SUCH PROVISION OR AGREEMENT,A TREATY ENTERS INTO
FORCE AS SOON AS ALL THE STATES WHICH ADOPTED ITS TEXT HAVE CONSENT-
ED TO BE BOUND BY THE TREATY.

3.WHERE A STATE CONSENTS TO BE BOUND AFTER A TREATY HAS COME INTO
FORCE, THE TREATY ENTERS INTO FORCE FOR THAT STATE ON THE DATE WHEN
ITS CONSENT BECOME OPERATIVE,UNLESS THE TREATY OTHERWISE PROVIDES.
27.NEW ARTICLE:ENTRY INTO FORCE OF TREATIES WITHIN THE TERRITORY
OF THE PARTIES(PROPOSED BY LUXEMBOURGT(SEE A/CN.4/177/ADD. 1) (THE
COMMISSION DECIDED TO POSTPONE ITS CONSIDERATION OF THIS PROPOSAL
UNTIL IT DEALS WITH ART 55.) |

28.ART 28 ENTRY INTO FORCE OF A TREATY PROVISIONALLY

l.A TREATY MAY ENTER INTO FORCE PROVISIONALLY IF:(A)THE TREATY IT-
SELF PRESCRIBES THAT IT SHALL ENTER INTO FORCE PROVISIONALLY PEND-
ING RATIFICATION,ACCESSION, ACCEPTANCE OR APPROVAL BY THE CONTRACT-
ING STATES; ORCB)THE CONTRACTING STATES HAVE IN SOME OTHER MANNER
SO AGREED, |

2.THE SAME RULE APPLIES TO THE ENTRY INTO FORCE PROVISIONALLY OF
PART OF A TREATY.
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29.ART 25 REGISTRATION AND PUBLICATION OF TREATIES

TREATIES ENTERED INTO BY PARTIES TO THE PRESENT ARTS SHALL AS
SON AS POSSIBLE BE REGISTERED WITH THE SECRETARIAT OF THE UN.
THEIR REGISTRATION AND PUBLICATION SHALL BE GOVERNED BY THE REGS
ADOPTED BY THE GENERAL ASSEMBLY OF THE UN,

- 39.ART 26 CORRECTION OF ERRORS IN TEXTS OR IN CERTIFIED COPIES

OF TREATIES

1 .WHERE, AFTER THE AUTHENTICATION OF THE TEXT OF A TREATY,

THE CONTRACTING STATES ARE AGREED THAT IT CONTAINS AN ERROR, THE
ERROR SHALL,UNLESS THEY OTHERWISE DECIDE,BE CORRECTED:

(AYBY HAVING THE APPROPRIATE CORRECTION MADE IN THE TEXT AND
‘CAUSING THE CORRECTION TO BE INITIALLED BY DULY AUTHORIZED REPS;
(B)BY EXECUTING OR EXCHANGING A SEPARATE INSTRUMENT OR INSTRUMENTS
SETTING OUT THE CORRECTION WHICH IT HAS BEEN AGREED TO mAKE; OR
(C)BY EXECUTING A CORRECTED TEXT OF THE WHOLE TREATY BY THE SAME
PROCEDURE AS IN THE CASE OF THE ORIGINAL TEXT.

' 2.WHERE THE TREATY IS ONE FOR WHICH THERE IS A DEPOSITARY, THE LATTER:
(A)SHALL NOTIFY THE CONTRACTING STATES OF THE ERROR AND OF THE
PRCPOSAL TO CORRECT IT IF NO RPT NO OBJECTION IS RAISED WITHIN A
SPECIFIED TIME-LIMIT; | |

(B)IF ON THE EXPIRY'QOF'THE TIME-LIMIT NO RPT NO OBJECTION HAS
BEEN RAISED,SHALL MAKE AND INITIAL THE CORRECTION IN THE TEXT AND
SHALL EXECUTE A PROCES-VERBAL OF THE RECTIFICATION OF THE TEXT,
AND COMMUNICATE A COPY OF IT TO THE CONTRACTING STATES;
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(C)IF AN OBJECTION HAS BEEN RAISED TO THE PROPOSED CORRECTION,"
SHALL COMMUNICATE THE OBJECTION TO THE OTHER CONTRACTING STATES
AND,IN THE CASE OF A TREATY DRAWN UP BY AN INTERNATIONAL ORGAN-
IZATION-,TO THE COMPETENT ORGAN OF THE ORGANIZATION.

3.THE RULES IN PARAS 1 AND 2 APPLY ALSO WHERE THE TEXT HAS BEEN
AUTHENTICATED IN TWO OR MORE LANGUAGES AND IT APPEARS THAT THERE
IS.A LACK OF CONCORDANCE WHICH IT IS AGREED SHOULD BE CORRECTED.
4.CAYTHE CORRECTED TEXT REPLACES THE DEFECTIVE TEXT AB MINITIO,
UNLESS THE CONTRACTING STATES OTHERWISE DECIDE.C?) THE
CORRECTION OF THE TEXT OF A TREATY THAT HAS BEEN REGISTERED
SHALL BE NOTIFIED TO THE SECRETARIAT OF THE UN.

5.WHERE AN ERROR IS DISCOVERED IN A CERTIFIED COPY OF A TREATY,
THE DEPOSITARY SHALL EXECUTE A PROCES-VERBAL SPECIFYING THE
RECTIFICATION AND COMMUNICATE A COPY TO THE CONTRACTING STATES.
31.ART 27 THE CORRECTION OF ERRORS IN THE TEXT OF TREATIES FOR

WHICH THERE IS A DEPOSITARY(DELETED BY THE COMMISSION AND SUBSTANCE
INCORPORATED IN ART 26).

32.ART 28 DEPOSITARIES OF.TREATIES

1.THE DEPOSITARY OF A TREATY,WHICH MAY BE.A STATE OR AN INTERNAT-
IONAL ORGANIZATION,SHALL BE DESIGNATED BY %HE CONTRACTING STATES IN.
THE TREATY OR IN SOME OTHER MANNER.

2.THE FUNCTIONS OF A DEPOSITARY OF A TREATY ARE INTERNATIOONAL IN
CHARACTER AND THE DEPOSITARY IS UNDER AN OBLIGATION TO ACT IMPART~-
IALLY IN THEIR PERFORMANCE,

.0.14
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33.ART 29 FUNCTIONS OF DEPOSITARIES

1.THE FUNCTIONS OF A DEPOSITARY,UNLESS THE TREATY OTHERWISE PROVIDES,

CMASE IN PARTICULAR:

(AYDEEPING THE CUSTODY OF THE ORIGINAL TEXT OF THE TREATY, IF

* ENTRUSTED OT IT; |

(BYPREPARING CERTIFIED COPIES OF THE ORIGINAL TEXT AND ANY FURTHER

TEXTS IN SUCH ADDITIONAL LANGUAGES AS MAY BE REQUIRED BY THE TREATY

OR BY THE ESTABLISHED RULES OF AN INTERNATIONAL ORGANIZATION, AND
TRANSMITTING THEM TO THE CONTRACTING STATES;

(CORECEIVING ANY SIGNATURES TO THE TREATY AND ANY INSTRUMENTS AND
NOTIFICATIONS RELATING TO IT; |
(D)EXAMINING WHETHER A SIGNATURE,AN_INST?UMENT OR A RESERVATION

IS IN CONFORMITY WITH THE PROVISIONS OF THE TREATY AND OF THE
PRESENT ARTS AND,IF NEED BE,BRINGING THE MATTER TO THE ATTN OF THE
STATE IN QUESTION;

(E)INFORMING THE CONTRACTING STATES OF ACTS,COMMUNICATIONS AND
NOTIFICATIONS RELATING TO THE TREATY;

(F YINF ORMING THE CONTRACTING STATES WHEN THE NUMBER OF SIGNATTURES
OR OF INSTRUMENTS OF RATIFICATION,ACCESSION,ACCEPTANCE OR

APPROVAL REQUIRED FOR THE ENTRY INTO FORCE OF THE TREATY HAVE BEEN
RECEIVED OR DEPOSITED;

(G)PERFORMING THE FUNCTIONS SPECIFIED IN OTHER PROVISIONS OF THE
PRESENT ARTS.

2.IN THE EVENT OF ANY DIFFERENCE APPEARING BETWEEN A STATE AND THE
ceeld
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DEPOSITARY AS TO THE PERFORMANCE OF THE LATTERS FUNCTIONS, THE
DEPOSITARY SHALL BRING THE QUESTION TO THE ATTN OF THE OTHER
CONTRACTING STATES OR,WHERE APPROPRIATE,OF THE COMPETENT ORGAN OF

‘THE ORGANIZATION CONCERNED, ”

34.ART 29¢BIS) | o

THE CQIMISSION DECIDED THAT THE.PROPOSAL BY MR ROSENNECA/CN.4/L.108)
SHOULD BE POSTPONED, AND SHOULD BE REVIEVED IN THE LIGHT OF LATER
PARTS OF THE DRAFT ARTS. |

000600




Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés & I'infbr_mation

. N
TO . Kad ok

* EXTERNAL AFFAIRS AFFAIRES EXTERIEDRES | JUL 13 1965

REGISTRY
10 THE UNDER~SECRETARY OF STATE FOR EXTERNAL AFFAIRS, SECURITY
A OTTAWA, ONTARIO, CANADA, : Sécurits  UNCLASSIFIED
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FILE - DOSSIER
OTTAWA )
gl’lBjECT General Multilateral Treaties concluded under the o0 - 2- /— &
e Auspices of the League of Nationse : MiISSION C
| P ' - e 4 - 7 2
ENCLOSURES , < 7 /
: You will have the Secretary-General's report on this subject
(A/5759 of February 25, 1965), We now attach three copies of a
note dated July 2 and addressed to the Secretary of State for External
DISTRIBUTION Affairs,  The note formally ferwards a copy of the Secretary-General®s
report, points eut that the question dealt with in the report has
" been included in the provisional agenda of the 20th Session of the
General Assembly,and indicates that any observations with a view
to the consideration of this item by the General Assembly will be
issued in a supplement to the reports :
Pe nent Missions
\

Ext. 4078/BIL.
‘(Admin. Services Div.)
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FOR USSEA ONLY

REF YOURTEL L265 JUN2S
ILC:FEDERAL STATE ARTICLE

COMMISSION TODAY ADOPTED WITHOUT FURTHER DEBATE REVISED VERSION OF
ARTICLE THREE WORDED As FOLLOWS:QUOTE CAPACITY OF STATES TO CON- -
CLUDE TREATIES: |

1.EVERY STATE POSSESSES CAPACITY TO CONCLUDE TREATIES.

2.STATES MEMBERU OF A FEDERAL UNION MAY POSSESS A CAPACITY TO CON-
CLUDE TREATILS IF SUCH CAPACITY IS ADMITTED BY FEDERAL CONSTITUTION
AND WITHIN LINITS THERE LAID D WN. UNQUOTE

2.BRIGGS REQULSTED 'SEPARATE VOTE ON THE TWO PARAS:VOTE ON PARA 2
WAS 7 IN'FAVOUR(YASSEEN,WALDOCK,ROSENNE,TUNKIN,LACHS,ELIAS AND
BART0S) ,3 AGAINST(REQTER,TSURUOKA,BRIGGS),4 ABSTENTIONS(CASTREN,
VERDROSS,PESSOU AND.PAL) VOTE ON ART 3 AS A WHOLE WAS 7 IN FAVOUR
(SAME AS ABOVE), 5 AGAINST(RVUTER BRIGES AND RUDA) ,4 ABSTENTIONS

~ (TSURUOKA,PESSOU, PAL AND- CASTREN) .DISPARITY IN TOTAL VOTES CAST WAS,
CAUSED BY RUDA ENTERING AFTER VOTE ON PARA 2,BUT BEFORE VOTE ON
‘ARTICLE AS A WHOLE. | |

3.DE ARECHAGA WAS ABSENT , AND AMADO AND AGO WERE TOO LATE TO PARTICI-
PATE IN VOTE,BUT EVEN IF'ARECHAGA'YOU AMADO AND RUDA HAD ALL BEEN
ABLE TO PARTICIPATE IN'VOTE,ARTiCLE_wOULD HAVE CARRIED BY ONE VOTE,
ASSUMING‘AGO(ﬁEAL AUTHOR OF ARTICLE)WAS ALSO PRESENT, .

4.YE HAD PASSED ON YOUR LET AND ATTACHMENT TO WALDOCK(AFTER FIRST
ceel
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ASCERTAINING THAT HE HAD NO RPT NO OBJECTIONS) ,BUT HE‘REMAINED,
.TOGETHER WITH ROSENNE,PERSUADED OF CORRECTNESS. OF THE AGOHVIEW.IN
SEVERAL DISCUSSIONS WITH WALDOCK,HE HAS SUGGESTED THAT ARTICLE PRE-
'SENTS NO RPT NO PROBLEN SINCE QUESTION OF RECOGNITION IS IMPLICIT IN
THE DETERMINATION OF CAPACITY, BUT HE IS AVARE THAT VE DO NOT RPT NOT
SHARE THIS VIEW.

5.1T HAS OCCURRED TO US THAT IT WAY BE WORTH CONSIDERING POSSIBILITY
OF RECONSIDERING ARTICLE AT THE JAN SESSION,PROVIDED SOME BASIS CAN
' BE -FOUND FOR SO DOING.(IN DISCUSSION YESTERDAY OF ANOTHER ARTICLE,
POSSIBILITY WAS RAISED OF REOONSIOERINO THAT ‘ARTICLE AT A SUBSEQUENT
SESSION. EVEN THOUGH THIS COULD NOT RPT NOT BE DONE AT PRESENT
SESSION,, ONCE AN ARTICLE IS APFROVED) .WE HAVE 'EXPLORED WITH BRIGGS
POSTSIBILITY OF RE-OPENING ART 3 WHEN ARTS 8 AND 9 ON THE ALL STATES
QUESTIONCWHICH HAVE NOW DEFINITELY BEEN POSTPONED TO A LATER SESSION)
ARE DISCUSSED.AN ARGUNENT MIGHT BE MADE THAT THERE IS A DIRECT
RELATIONSHIP BETWEEN ARTS 8,9 AND 3 BECAUSE OF THE QUESTION WHETHER
'A. COMPONENT PART OF A FEDERAL STATE CAN PARTICIPATE IN,0R ACCEDE TO,
GENERAL MULTILATERAL TREATIES IF CONSTITUTION OF FEDERAL STATE
APPEARS TO SO PERMIT.BRIGGS THOUGHT THE IDEA WORTH EXPLORING FURTHER.
IT MIGHT AT LEAST ILLUSTRATE PROBLEMS INPLICIT IN PRESENT FORMULATION
AND INFLUENCE SOME OF ITS. SUPPORTERS.'f"
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NEW YORK

CABLE ADDRESS - UNATIONS NEWYORK * ADRESSE TELEGRAPHIQUE

REFERENCE:

LE 245/1

The Secretary-General of <the United %;%5/ presents His

compliments to the Secretary of Stathr ernal Affairg of Canada

and has the honour to refer to his note 25S/1 of 2k January 1964
relating to General Assembly resclutiod 190% (XVIII) of 18 November 1963
on the question of extended partit;o n twenty-one multilateral

treaties concluded under the ausp f the League of Nations.

In that note the Secretary-General solicited the views of His
Excellency's Government on the fintters referred to in sub-paragraph (c)
of paragraph 3 of the abdve-mentioned resolution, namely, whether any of
the treaties in questi&ve ceased to be in force, have been superseded
by later treaties ,e otherwise ceased to be of interest for accession
by additional tes\or require action to adapt them to contemporary
conditions. cloged with the said note was a list of the treaties
concernedthdicating those to which, according to records in the custody
m@n’-ceneml , His Excellency's Government had become a party.
A similar note was addressed to the Governments of the States parties to
any of the twenty-one treaties in question.

EEER The Secretary-General has the honour to enclose herewith a copy of

document A/5759 embodying the report prepared in accordance with sub-
paragraph (d) of paragraph 3 of the same resolution on the basis of

replies received in response to his inquiry.
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The question dealt with in the above-mentioned report has been
included by the Secretary-General in the provisional agenda of the
twentieth session of the General Assembly. Should His Excellency's
Government wish to transmit any observations with & view to the consideration
of this item by the General Assembly, the Secretgry—General will be glad
to issue them in a supplement to the above-mentioned report. As a matter
of convenience, the treaties to which His Excell ‘c 's Government became
s party are circled in blue on the list of the \t{n one treaties
reproduced on pages 1 to 3 of the enclosed Qort

O
O

2 July 1965
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UNITED NATIONS ‘Ag NATIONS UNIES

NEW YORK

CABLE ADDRESS * UNATIONS NEWYORK ¢ ADRESBE TELEGRAPHIQUE

LE 245/1

<

The Secretary-General of the United Mations presents his
compliments to the Secretary of Sta for External Affairs of Canada

and has the honour to refer to his not<:£§;§h5/l of 24 January 196k
relating to General Assembly resolution (XVIII) of 18 November 1963
on the question of extended partiqégij)on in twenty-one multilateral
treaties concluded under the auspice®=-0f the League of Nations.

In that note the Secretary:peneral solicited the views of His
Excellency's Government on the matters referred to in sub-paragraph (e¢)
of paragraph 3 of the aboWe-mentioned resolution, namely, whether any of

the treaties in questign have ceased to be in force, have been superseded

by later treaties, fqy# otherwise ceased to be of interest for accession

by additional pteg, Or require action to adapt them to contemporary
conditions. En with the said note was a list of the treaties
concerned ip@ficating those to which, according to records in the custody
of the Secre General, His Excellency's Government had become a party.
A similar note was addressed to the Governments of the States parties to
any of the twenty-one treaties in question.

The Secretary-General has the honour to enclose herewith a copy of
document A/5759 embodying the report prepared in accordance with sub-

paragraph (d) of paragraph 3 of the same resolution on the basis of
replies received in response to his inquiry.
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The question dealt with in the above-mentioned report has been
included by the Secretary-General in the provisional agenda of the
twentieth session of the General Assembly. Should His Excellency's
Government wish to transmit any observations with a view to the consideration
of this item by the General Assembly, the Secretgry-General will be glad
to issue them in a supplement to the above~mentioned report. As a matter
of convenience, the treaties to which His Excelleficy,'s Government became
a party are circled in blue on the list of the\follféné'treaties

reproduced on pages 1 to 3 of the enclosed<ii?ort.

O
O

2 July 1965
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UNITED NATIONS %

CABLE ADDRESS " UNATIONS NEWYORK * ADRESSE TELEGRAPHIQUE

LE 245/1

<

The Secretary-General of the Unit ions presents his
compliments to +the Secretary of Sta for External Affairs of Canada

and has the honour to refer to his not 45/1 of 24 January 1964
relating to General Assembly resolution (XVIII) of 18 November 1963
on the question of extended partidéi:j}on in twenty-one multilateral
treaties concluded under the auspic of the League of Nations.

In that note the Secretary-General golicited the views of His
Excellency's Government on the matters referred to in sub-paragraph (e)
of paragraph 3 of the abowe-meéntioned resoclution, namely, whether any of

the treaties in question have ceased to be in force, have been superseded

by later treaties, otherwise ceased to be of interest for accession

by additional gteg, Or require action to adapt them to contemporary
conditions. En with the said note was a 1list of the treaties
concerned ip@lcating those to which, according to records in the custody
of the Secre General, His Excellency‘s Government had become a party.
A similar note was addressed to the Governments of the States parties to
any of the twenty-one treaties in question.

The Secretary-General has the honour to enclose herewith a copy of
document A/5759 embodying the report prepared in accordance with sub-

paragraph (d) of paragraph 3 of the same resolution on the basis of
replies received in response to his inquiry.
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UNITED NATIONS VQ@& NATIONS UNIES
Nz

The question dealt with in the above-mentioned report has been
included by the Secretary-General in the provisional agenda of the
twentieth session of the General Assembly. Should His Excellency's
Government wish to transmit any observations with a view to the consideration
of this item by the General Assembly, the Secretary-General will be glad
to issue them in a supplement to the above-mentioned report. As a matter
of convenience, the treaties to which His Excelleficy's Government became
a party are circled in blue on tbe list of the'gven #Lorie treaties
reproduced on pages 1 to 3 of the enclosed<:§?ort.

O
() 2 July 1965
Sy o
L
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Tile DATE _FILE/DOSSIER SECURITY
. JUNE 25 20-3=-1=6 SECURITE
FM/DE EXTERNAL OTT 1965 7, 7 RESTR
/ NO / PRECEDENCE
__To/A GENEVA L-"éS DD
INFO g
0 o
\\ BEF  QRTEL 669 JUNE 25/65 74
SUB/SU)  TIC: FEDERAL STATE ARTICLE #

(40544949445

I HAVE SENT TO MISSION TODAY LETTER TO BEESLEY COVERING
IETTER FROM MYSELF TO SIR HUMPHREY WALDOCK WHICH IN TURN COVERS A
PAPER WHICH IS TD BE SUBMITTED INFORMALLY TO WALDOCK. PAPER CON-

TAINS MY PERSONAL VIEWS ON ARTICLE THREE. 1IN CASE PAPER DOES NOT
ARRIVE PRIOR TO ILC DECISION ON ARTICILE THREE I WOULD LIKE BEESLEY
TO INFORM WALDOCK OF MY VIEWS AS SET OUT IN THE FOLLOWING PARAGR!P
2o PLEASE EXPLAIN TO WALBDOCK THAT I REGRET NOT BEING ABLE TO

BE PRESENT FOR DISCUSSION OF ARTICLE THREE. HAD I BEEN THERE I

WOULD HAVE STATED MY VIEW THAT THE BEST COURSE OF ACTION FOR COM-

MISSION TO POLLOW WOULD BE TO DELETE ARTICLE THREE, IF THIS COURS]
OF ACTION WERE NOT ACCEPTED BY THE ILC, MY NEXT PREFERENCE WOULD

HAVE BEEN TO DELAY VOTE UNTIL NEXT SEASON.

NN

SR

CADIEUX
N i
DISTRIBUTION ON IN DIV 43 £TD
LOCAL/LOCALE STom, an. 1 ' :
ORIGINATOR/REDACTEUR DIVISION TELEPHONE APPRWED&AUMISE
SI0..f... 5 Syt b el /] e o Legal 22104 818....4....5 AB.Ig,xmﬁgﬂglﬁﬂ;g,."

EXT 18/8IL (REV 8/64)

(COMMUNICATIONS DIV)

23/‘:("8—3((/8)
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REF OURTELS 662,663 JUN24 "',;'*‘ - [17 é
ILC: FEDERAL STATE ARTICLE 13‘
COMMISSION TODAY REFERRED ARTICLE THREE AS A WHOLE TO THE ///
DRAFTING CTTEE. ONLY TUNKIN LACHS BARTOS YASSEN PESSOU AND ELIAS}\

HAS SUPPORTED THE ARTICLE AS PREVIOUSLY REDRAFTED BY DRAFTING
CTTEE; ARECHAGA BRIGGS AMADO PAL RUDA TSURUOKA AND REUTER HAD

ALL OPPOSED IT:AGO TODAY PRESENTED REDRAFT OF PARA2, SUPPORTED

IN PRINCIPLE BY VERDROSS ROSENNE AND CASTREN WORDED AS FOLLOWS
QUOTE MEMBER STATES OF A FEDERAL UNION MAY HAVE CAPACITY TO CON-
CLUDE TREATIES WITHIN THE LIMITS INDICATED BY THE FEDERAL CONSTI-
TUTION UNQUOTE-WALDOCK'A“D ROSENNE EXPRESSED RESERVATIONS BUT
WILLINGNESS TO CONSIDER AGO REDRAFT. ARECHAGA HAD PROPOSED A VOTE
ON THE ARTICLE TODAY, BUT IN LIGHT OF PRESSURE BY TUNKIN GROUP AND
ROSENNE, HE CONSENTED TO REFERRAL OF ARTICLE TO DRAFTING CTTEE.
(BEFORE DECISION WAS TAKEN REUTER DREW ATTN TO ANTI-COLONIAL
ASPECT OF PARAl AND WALDOCK POINTED OUT THAT IT ALSO HAD QUOTE
ALL STATES UNQUOTE OVERTONES).

2. IN LIGHT OF CLEAVAGE OF OPINION IN COMMISSION, IT IS DIFFICULT
TO ENVISAGE AN ARTICLE LIKELY TO GAIN GENERAL ACCEPTANCE.

3. TABIBI, DE LUNA, EL-ERIAN, BEDJAOUI AND LIU ARE STILL ABSENT AND
UNLIKELY TO RETURN THIS YEAR AND PAREDES IS SERIOUSLY ILL WITH A
THROMBOSIS; THE COMMISSION SEEMS RELUCTANT TO TAKE DECISIONS BY
VOTE ON IMPORTANT QUESTIONS UNTIL MORE MEMBERS ARE PRESENT. """
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RETURN/TOLGAL D-~BEC
OTTAWA, June 2L, 1965
Dear Alan,

Allan Gotlieb has shown me your letter of June 16,
On reflection, I have come to the conclusion that course (c)
referred to in your letter would be the best procedure for
me to follow. I am accordingly attaching a letter to Sir
Humphrey Waldock for delivery by you to him., You will note
from the letter that the attached paper is being shown to
him on a very informal and private basis and that it is not
for circulation,.

Before delivering this letter and its attachuent
to Sir Humphrey, I suggest that you speak to him to see
whether he would welcome or be interested in receiving, on
a private basis, a copy of the paper we have prepared, If
he says he would, then after an interval of a day or two
you could produce the letter from me and its attachment.

We have revised parts of the paper in order to
strengthen it in various respects., Please read the new
version of the paper and if there are any parts of it that
you would like to change or that you think should be
sharpened or modified, I leave it to you to make these
changes at your discretion.

My best personal regards.

Yours sincerely,

wm C ADIEUﬂ

M. Cadieux

Mr. J.A, Beesley,
First Secretary,
Permanent Mission of Canada
to the European Office of the
United Nations,
Geneva, Switzerland.
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OTTAWA, June 24, 1965

PRIVATE

Dear Sir Humphrey;

I regret that it will not be possible for me
to be in Geneva when the Commission considers the text of
Article 3 (treaty-making capacity) of the draft which it
drew up in 1962, Had I been able to be in Geneva I would
have wished to make a statement on this matter, expressing
my views on the draft article. I thought that in view of
the fact that I would not be able to attend the Commission,
you might be interested in reading, on a personal and private
basis, a paper which I have prepared, with the assistance of
a member of the Legal Division of my Department, on the broad
question of the treaty-making capacity of constituent parts
of a federal union,

The paper does not deal exclusively with the
question of whether Article 3 should be retained or deleted
but a substantial part of the paper addresses itself to this
point., The paper is a very informal one and may contain
certain inaccuracies, but I thought that it might possibly
be of some assistance to you in connection with your own
research on the background to the particular problem and on
the implications of Article 3.

I would be grateful if you would regard this paper
as for your own information only and not circulate it to
others.,

My best personal regards.

Yours sincerely,

M. GADIEUX

’ M. Cadieux
Sir Humphrey Waldock,
Special Rapporteur to the
Law of Treaties, '
International Law Commission,
Geneva, Switzerland
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ILCsPROGRESS OF WORK

COMMISSION YESTERDAY CONCLUDED FIRST READING OF DRAFT ARTICLES

17 TO 49 ON SPECIAL MISSIONS(DOCU A/CN.4/179 OF APR21) .THE COM~-
MISSION CONTINUED THE TREND APPARENT LAST YEAR IN ITS DISCUSSION
OF ARTICLES 1 TO 16 TO ATTEMPT TO BRING THE ARTICLES MORE INTO
LINE WITH THE VIENNA CONSULAR AND DIPLO CONVENTIONS.ALL ARTICLES
WERE REFERRED TO THE DRAFTING CTTEE WITH INSTRUCTIONS TO THE
SPECIAL RAPPORTEUR TO REDRAFT THEM TO MAKE THEM CONFORM MORE
CLOSELY TO THE VIENNA CONVENTIONS BEFORE SUBMITTING THEM TO THE
DRAFTING CTTEE, ’ ,

2.0N THE LAWY OF TREATIES,THE COMMISSION TODAY CONSIDERED THE
TIMING OF ITS RENEWED DISCUSSION OF ARTICLES 8 AND 9 DEALING WITH
THE CONTENTIOUS QUOTE ALL STATES UNQUOTE CLAUSE,(WALDOCK HAS PRE-
PARED SOME ALTERNATIVE TEXTS BUT HAS NOT RPT NOT YET SUBMITTED
THEM TO THE DRAFTING CTTEE).SINCE ONLY TQ%§TEEN_M£MBERS OF THE
CMMISSION WERE PRESENT(LESS THAN QUORUM)WHEN THE ISSUE WAS DIS-
CUSSED AND SINCE IN ANY EVENT A NUMBER OF MEMBERS INCLUDING |
TUNKIN AND WALDOCK EXPRESSED THE v;zwrrnar,rux QUESTION SHOULD BE
DISCUSSED ONLY WHEN THE ATTENDANCE WAS CONSIDERABLY LARGER THAN

AT PRESEW,1T wAS DECIDED TO DEFER DISCUSSION FOR THE TIME BEING.
WALDOCK PROPOSED POSTPONEMENT UNTIL THE JAN MTG IN MONACO BUT THE
CHAIRMAN BARTOS OPPOSED A DEFINITE DECISION AT THIS TIME ON THE
GROUNDS THAT THERE MIGHT BE LARGER NUMBER OF MEMBERS PRESENT LATER
cee2
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. IN THE SESSION.NO RPT NO DECISION WAS TAKEN NOT RPT NOT TO CONSIDER
ARTICLES 8 AND 9 AT THIS SESSION BUT IT SEEMS LIKELY THAT THIS
VILL BE THE EVENTUAL DECISION.

3.CMMISSION BEGAN DISCUSSION TODAY OF DRAFTING CTTEES REDRAFT OF
ARTICLES | TO 7(CONF. ROOM DOCU 8 OF JUN4),DISCUSSION VAS BEGUN

ON ARTICLE 3 ON CAPACITY OF MEMBER STATES OF FEDERAL UNIONS TO CON-
CLUDE TREATIES.TREND OF DEBATE WAS CLEARLY IN FAVOUR OF DELETION
OF PARA2 OF ARTICLE THREE UNTIL AGO SPOKE IN FAVOUR OF AN ARTICLE
INDICATING LIMITATIONS OF CAPACITY AND ONE LESS LIKELY TO CREATE
PRESUMPTION OF CAPACITY,ROSENNE WHO HAD FAVOURED DELETION THEN
ALTERED HIS POSITION AND VALDOCK FOLLOWED SUIT,WHILE RESERVING HIS
FINAL POSITION.IT SEEMS LIKELY THEREFORE THAT THE ARTICLE WILL BE
REFERRED BACK TO THE DRAFTING CTTEE FOR REFORMULATION.

4.STATUS OF REMAINING ARTICLES ON THE LAW OF TREATIES IS SET OUT
IN OURTEL 663 JuN24,
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EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

SECURITY  ~ANFIDENTIAL

DATE June 24, 1965

FILE DOSS! ERﬁ
OTTAWA
SUBIECT International Law Commission: Treaty- 629 -I-/- 6
e making Powers ' MISSION ;)A—i//________
ENCLOSURES 4
Annexes
3 I am attaching a letter which I have just received from

DISTRIBUTION

Ext. 407D/Bil.
(Admin. Services Div.)

Alan Beesley in Geneva., The letter, which is self-explanatory,
covers a paper prepared by Alan on the basis of the study carried
out in Legal Division on the treaty-making powers of members of
federal unions.

2. Of the courses of action which Alan Beesley suggests, it
would seem to me that only course (cj is feasible, I assume that
you will not be returning to Geneva so that course (a) is out, I
think course (b} should also be rejected for the reasons Beesley
provides, Course (c) would, however, appear to be possible., It
seems to me that provided we werc to get this material off very
quickly, i.e. in the next day or two, we could, if you wish, ask
Beesley to deliver the paper informally and privately to Jaldock
under cover ot a letter from you. I am attaching a letter from

you to waldocky,for signature, if you approve this course of action.

3. Beesley suggests in paragraph (¢} that this course should
not be adopted without prior consultation with Waldock. Beesley
could have a word with llaldock privately and, if he seemed
interested in having the paper, could hand it over to him a day or
two later,

Le 1 have redrafted large parts of the attached paper.
These parts are contained in my handwriting., I thought it would
be better to list Canada as an example of a country where the
components of the federal state do not have treaty-making powers
rather than in a separate category, 4s Eeesley had done. I have
also tried to strengthen the basic argument in the paper which is
that Article > should be deleted. Some useful quotations from
Bora Laskin are added. The paper alsc tries to show that there is
a contradiction in the Commission's Article 3. Independent treaty-
making powers are attributes of sovereignty. They cannot exist in
a federal state, The Commission's Article could give rise to the
interpretation (lorin has so interpreted it) that the Commission
sees no legal impediment to members of a federal union possessing
independent treaty-making powers.

5, I am also attaching for your information a copy of the
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speech which Morin made in Vancouver earlier this month at
the meeting of the Association of University Teachers of law,
I think the paper is worth reading. You will note the use
he makes of Article 3 of the IIC's most recent draft. You
will also note on page & the indirect reference to yourself.

6. Attached are copies of the revised paper and Beesley's
earlier draft.

[A. E. eoTLER

Legal Division
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FM GENEVA JUN24/65

TO EXTERNAL 663 IMMED

REF OURTEL 662 JUN24

ILC:PROGRESS OF WORK ON LAH OF TREATIES

BEGINS: ’
ARTICLES WHOSE CONSIDERATION BY THE COMMISSION HAS BEEN POSTPONED |

OR DECISION DEFERRED.,

ARTICLE 1 (PARA1,SUBPARA(B) =(G)AND PARA2)-USE OF TERMS OR DEFINITIONS., 5L4ﬂ1
ARTICLE 3BIS-TRANSFER OF ARTICLE 48(PROPOSAL BY SPECIAL RAPPORTEUR, f?G?‘
A/CN.4/177,P.41).

NEW PROPOSAL-QUESTION OF AN ARTICLE ON THE concLusron oF TREATIES

BY ONE STATE ON BEHALF OF ANOTHER OR BY AN INTERNATIONAL ORGANIZA~-

TION ON BEHALF OF A MEMBER STATECA/CN.4/177,P.58),

ARTICLE 8-PARTICIPATION IN A TREATY.THE COMMISSION DECIDED TO ASK

THE SPECIAL RAPPORTEUR,WtTH”THE ASSISTANCE OF THE DRAFTING CTTEE,

TO SUBMIT A NEW PROPOSAL FOR SUBSEQUENT DISCUSSION.

ARTICLE 9-~THE OPENING OF A TREATY TO THE PARTICIPATION OF ADDITIONAL

STATES.THE COMMISSION HAS NOT RPT NOT YET DISCUSSED THIS ARTICLE IN

VIEW OF ITS CONNEXION WITH MATTERS INVOLVED IN ARTICLES.

NEW ARTICLE-ENTRY INTO FORCE OF TREATIES WITHIN THE TERRITORY OF

THE PARTIES,PROPOSEDYBY THE LUXEMBOURG GOVTCA/CN.4/177/ADD¢1 Po37)

(THIS PROPOSAL IS RELATED TO ARTICLE 55).

ARTICLES ALREADY SUBMITTED BY THE DRAFTING CTTEE TO THE COMMISSION,

(CONF ,ROOM DOCU NO 8),

NEW FIRST ARTICLE-THE SCOPE OF THE PRESENT ARTICLES.
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ARTICLE 1(PARAI,SUBPARACA))- usz OF TERMS,

ARTICLE 2-TREATIES AND OTHER INTERNATIONAL AGREEMENTS NOT RPT NOT
WITHIN THE SCOPE OF THE PRESENT ARTICLES.

ARTICLE 3-CAPACITY OF STATES TO CONCLUDE TREATIES.

ARTICLE 4-FULL POWERS TO REPRESENT THE STATE IN THE NEGOTIATION AND
CONCLUSION OF TREATIES.

ARTICLE 6-ADOPTION OF THE TEXT.

ARTICLE 7-AUTHENTICATION OF THE TEXT,

ARTICLES DELETED BY THE DRAFTING CTTEECCONF.ROOM DOCU NO 8).
ARTICLE 5-NEGOTIATION AND DRAWING UP OF A TREATY,

ARTICLES ADOPTED BY THE DRAFTING CTTEE BUT NOT RPT NOT YET SUB-
MITTED TO THE COMMISSTON,

ARTICLE 10-(BECAME PARAZ OF ARTICLE 11).

ARTICLE 11-CONSENT TO BE BOUND EXPRESSED BY SIGNATURE,

ARTICLE 12-CONSENT TO BE BOUND EXPRESSED BY RATIFICATION,ACCEPTANCE
OR APPROVAL.

ARTICLE I3(ACCESSION)AND ARTICLE 14(ACCEPTANCE OR APPROVAL=-COVERED
BY NEW ARTICLE 12.

ARTICLE 15- EXCHANGEMOR DEPOSIT OF INSTRUMENTS OF RATIFICATION,
ACCESSION, ACCEPTANCE OR APPROVAL.

ARTICLE 16-CONSENT RELATING TO A PART OF A TREATY OR T0 ALTERNATIVE
CLAUSES. - o
ARTICLES ALREADY CONSIDERED BY THE DRAFTING CTTEE BUT PENDING FINAL
READING. |

0.03
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ARTICLE 17-OBLIGATION OF 00D FAITH IN THE CONCLUSION OF A TREATY.
ARTICLE 23-ENTRY INTO FORCE OF TREATIES.

ARTICLE 24-ENTRY INTO FORCE OF A TREATY PROVISIONALLY.

ARTICLES PENDING CONSIDERATION BY THE DRAFTING CTTEE.

ARTICLE 18,19,20,21 AND 22 CONCERNING RESERVATIONS.

ARTICLE 25-THE REGISTRATION AND PUBLICATION OF TREATIES.

ARTICLE 26-THE CORRECTION OF znnons IN THE TEXTS OF TREATIES FOR
WHICH THERE IS NO RPT NO DEPOSITARY.
ARTICLE 27-THE CORRECTION OF ERRORS IN THE TEXTS OF TREATIES FOR
WHICH THERE IS A DEPOSITARY.

ARTICLE 27BIS-TAKING EFFECT AND NOTIFICATION OF CORRECTION TO THE
TEXT OF A TREATY(PROPOSAL BY SPECIAL RAPPORTEUR,A/CN.4/177/ADD.1,
P.50). o

ARTICLE zs-ruzlbsroszraav OF MULTILATERAL TREATIES.

ARTICLE 29-THE FUNCTIONS OF A DEPOSITARY.

ARTICLE 29BIS-NEV ARTICLE PROPOSED BY MR ROSENNECA/CN.4/L.108).
QUERY-ARTICLE DISTINGUISHING BETWEEN CASES WHERE THERE IS AND
WHERE THERE IS NOT RPT NOT A DEPOSITARY FOR THE PURPOSES OF ANY
NOTICES, COMMUNICATIONS ETC PROVIDED FOR UNDER THE PRESENT ARTICLES

(DRAFTING SUGGESTION MADE BY MR TUNKIN DURING THE DISCUSSION OF
ARTICLE 22,SEE$A/CN.4/SR.800,PARASE7 AND 82) ,ENDS,

f'
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REF YOURTEL 558 JUN4 PARAT =~ |

ILC;ALL STATES FORMULA -"

HAVE MENTIONED TO CHINESE AmB LIU GIST OF DEBATE IN ILC OVER

ALL STATES FORMULA.UNFORTUNATELY LIU HAS 10 REMAIN IN NY BECAUSE

OF HEAVY SCHEDULE OF SECURITY COUNCIL AND: FACT THAT HIS DEPUTY :

k IS ILL THIS COMBINED WITH HIS PLANS TO ATTEND SAN FRANCISCO
'CEREMONY WILL PREVENT L1U FROM ATTENDING ILC SESSION "THIS YEAR.

AMB uAS APPRECIATIVE OF MSG AND SEiDS . REGARDS | -
| TREMBLAY 000623
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THE INIERNATICMAL 1AW COMMISSION AND THE 74
IAW OF TREATIED
VRoF, James F HOGG , U oeMun. Agw Sewvor

Intreduction gnd Svmmary of Activitios of the Cosmission in

Ralation to tha lsw of Treatien,

At its Pirst sossiom in 1949, ths Intermatiensl low
Commission solected the “Law of Treaties™ es a tepic suitabdle
for codificaticn, BErierly, Sir Rersch lauterpacht, Sir Corald
Fitzmgurice end 5ivr Humphrey Waldock bave cevved suscessively
as special rappostours, Prior to 1962 the Coumission's
activity level on this topic was low - volumes of otudies
werd preduced by the repporteurs but considerstion thoreef was
epacmodic, PFrom 1952 to 1964 howsvaz, the bulk of the Commission's
time was devoted to three suscessive roperts, The firet of thess,
conaidered in 1962, dealt with the comslusicn, emtry into fopes,
and reglstratica of tresties, The cecond, comsidered i{a 1953,
dealt with the eséca:!al validity, dursticn end cerminatiom of
treaties, The thicrd, comsiderad in 19064, dealt with epplication,

effects, rovision end idtorpretation. Tha Commissicn tentatively

framad each year's work as a separate dvaft. A declsfoa whether
the final proposal should take the form of one or threa draft
conventions was postponed peading receipt of commoats by govern-
senta,

The fireue series of such coaments has just been published
by the Camissics, VFuwther comsideratica of the thres parts to-
gether with comments of governmeuts end discuseiens {m Ctho 8ixth

Comaittes and elsewhers will, presumably be taken wp agein atg
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ths 1966 sesaicn of the Commission,

As might be expected, the product of such a large time
expenditure by the Commission sud {ts four cuccessive rapportours
fe replete with interesting matesial, This {9 oo, motwithstand-
ing that provicus drafts on treaty lsw have been prepaced, motably
the Barvard draft of 1935, The three pasts provide samsthing
for overycns, Thars are some fino academis points, for imstanmse,
questions of what comstitutes fraud sufficiont to vitiate a
treaty, and vhether the comclusion of incongistent treatics makes
the subsoquent commitment a muility, There are scme fime practical
points, for fastance ths problems of a depositsry ef multilaterzal
treaty im judging ratifications accompenied by veeervatiocns, Thers
ere some major polisy prodlems, for imstance, vhether a commig-
went chould ba mede Co cudbmit to compulscory erbitratica eny
dispute cencerming validity, bresch or mtmtio- of treaties, _
end whether ond to what extent the doctrine of redus sic stantibus
should ba recognized, It mmst also bo admittad that the drafts
contain a aubstantial measure of relative mimutiese,

Ho comprehensive survey can bs sttonpted im this presentaticnm,
All that %o offered is first, a discussion of & few {llustrative
highlights, end sccond, soms comsiderations which might unmdeyly
eu evalustion of this work of the Commisaica,

Apparently, the nost coateatious proviscions of the first

draft ere those dealing with the right of accession of a stata
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uot originaily party fo the negotiations or treaty, and those
deaiing with reservations to multilateral treatiss,

Article @ definmes, %n ths form of a rebuttable prosumptien,
e wight of égzzi;éﬁﬁggglé;;neral" puitilsteral treaties, cnless
“the escablished rules of an internaticnal orgamizatioa™ othere
wise provide, Article § appears to go mmch fuxther and puzperts
to epan multilateral tzeaties to eccession by states "other than
those to which 1t was originally open.™ A decision of two-thirds
of;thn states which drow up the treaty, or after the lapse of en
unstated number of years, two thizds of the parties 2o the treaty
is required, By cmtrast, participation im a trveaty "concluded
between & emall group of states” requires unanimeus comoeas, Anm
gven more vvoeping provision covers participation in treaties
dravn up by ean internstional organizatiom oz at sn internatiemal
conferance cowvensd by en international organissticn, Tha article
goes on &o provide & presumpticn of epproval to emy such accessica.
by a state vhich fails to aotify ths depositary of its objection
within twelve months, A eafety clauge is included allowing em
objecting atate to motify the now participsat that the treaty
shall not come into farce betwsen it and the mew participant,

Thesa two articles attracted coasiderable discussion in the
Comnionion ead attencion from govermments in their commenta, It
appesrs cenceded that chese articles fall within the rubric pro-
grasoiva dovelopment rather than codification, Becauss Article 9
states @ rule rathsr tham & presumption, the defimition of

Pgensrnl wultilateral treaty” end the discimcticm betwsea such
000626
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a treaty cn the ong hand, and on the other & tresty “cenmcluded
botween 8 small group of States™ peems cviticsl, i@hlc is the
dividing line at which en original party cum execlude additiecmal
sccessions sbsent umanimous ccnsenttE the definition of thie
dividing lime {3 vague and uncertain uznder the presest drvaft -
1€ serves to {llustrate a basic prodlem faged by the Commissienm,
Ia the face of compoting views end imtarssts, to vhat extent
should a ccapremise be made ia en attempt to ceok wider agree-
ment? Comcealed undey this srticle 43 a broad differomce of
policy betwesn the Soviet Unicn on the ome hanq. and soma of
the western powers ca the other, Brosdly speaking, the
communist counmtries favor gemerval unlimited participation in
suitilateral tyeatics whereas we do nna,LUfldach attenpteﬁ

to distinguich thres types of treaty - bilateral, plurilatersl,
end uniedlataral.- "Plutilstersl™ {mdicated a tyeaty "opem to
& rastricted avmdey of perties and the provisioms of vhich
pugport to deal with metters of conceza caly Ge such parties,®
The choice of the ﬁr'n‘nt phrass "small group of states”
represents on urhappy compremiss of the undsrlying prodlem he
identified,

The cecond set of articles vhich gemsrated considerable
heat, and mot for the first time, ave Articles 13, 19 end 20
on regservatican to multilateral conventicns, Thsse ersiciles
appear te revarse the position taken by the Comalesicn im 1031

end rveinstate, ox I should say, edopt the position formulated
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by the Intermaticmsl Court of Justice, Arxticls 29 ecovers the
functions of a depositasy snd, to a cortain extemt, deals with
the ezme problem, In its prasent form, this erticle requires
the depositary under certaim civcumstamces end for certain pus-
poses to take & pesition ao to the compatibility of a reservation

with tha cbject of the coaveationa, Aa such, it mmy go bayend the

proscut ptactics of the Secretariat,

Eera agaim, thoro ars lateat cold war comsideraticns. Pro-
fessor Bripgs caphasiaed {a the Commissiocn that the movement
ausy from ths unifowmity rule might creste a fictiticus appearasce
of universslity for the convention, 0s slso dspicted the diplo-
matic and propagands problem by pointing cut that the resomﬁg
stata could still pess se a party to the treaty while relessing
iteelf from the geomrnl rule oi law,

Amcag the mowe lively {ssues in ths cecond past of the ‘

Commissfon’s work are the provisicas deslimg with the offect of ‘
constitotional limigations on the trcaty mking power, vitistion
¢f a otata's comssat to the torms of a trealy by reascn of frsud,
coorcion, unilateral errox, aed ccaflict with a peremptory nomm
of intornsticnal lew, and the dectrine of robus sic stamtibus,
In thio part of the work the Commissics came clige to & fundse
meatsl problea ~ compulaery edjudicaticn of disputes erising
out of the making, application ead termimation of treaties,

But firss, a fow vords ebout an old scademic friend - i3 a

state party Lo 2 trealy vhere thera has been a failure to mset
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of the questicm through the msans indicated im Article 33 of
the Cherter of tha United Maticas,”

Zino prevents further specific enalysis of articles in

Part II1I of the Comaisaion's work,

Comss thea the question, bow chall we ovaluate this thres
year work of the Commissicn? In attempting to answer that
question msny yardoticks msy or mmust bo comsidezed, Perheps

- the first mariting attention 1 the Commission®s owm coneeption

of tha purpcse ¢o be achisved, .

Starting with the Brierly report im 1049, there has basn
substantial disagresment about ths form which the Commissicn®s
product should take, Brierly's initial decloiem wes in faver
of a draft comventien, Fitzmmurico favoyed a code, end fimally
the Com;u!.on, fa 1961, chose to revezt to the comventicn format,
Doas aoything of comsequence turm on this choice? Underlying
Pitsmeurice's ncnlmfiann is precumably a fear that mo
genaral comsensus can be. developed consomning many of the proe
visioas got out im the drafts, The edaence of such comscasus
would be drammtically and smbarassingly establisched by a brosd-
ecale refusal by states to accept the comventioms, or sn ssceptence
thorsef accompanisd by sweeping ressrvaticas, Discussicms i{m the
Comnisoion end govornmeat commonts to hand thus fay cerve to undere~
1ins and support Fitzmsuvice's fears, 1f fimdsmental amnd sud-
stautial disagrocment does exist between differemt groups of states
on masy of the problems comsidered, would the preparation of a cede

as opposed to & comvemtion mske amy oignificent comtributicn to She 000630
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prosent situation?

To staze this quassion 19 to put gu oven move fundsmental
eze - vhat useful purpose cam the Comsission heps te echicve
through either & cede o @ couvention on treaty lew? Oa che
oo band, spokmenon including Lachs have poivted te the lack
of euccess of provicus work of the Commiesiem whers mimority
vicwpoints hiava began dgnoved, On the other, a statement im
either form limitad Co Zormmlaticn of arcas of agreement 4s
destined to b8 of limited compass and loss significance, Is
the Commission given a cholce of xesiating the trite at lsitls
sulficiently gbatract £o eveld spocific cosmitammut, or of
stating a gongencuns avallable smeng & mmalley group of statas
<1n tezxs of groatey ceatent ard precisien, ex of strilking cug
beldly in terme of 8 thesvetical idesl code o convention with
censequent lack of conexdtisent from e ovem broader musbex of
stetoa? 1t scems thal the raalities of this qusadary are mod
solved by tas choles botween code o¥ acuventien,

Assuming ¢ modovate middle of ths rosd imtemg by the
Commission, thak is, to state the comsensus as to exising low
oud practice with modeat rveform vhers cubstantial o=sd is ghowa,
has it develcped eny ouch consomsus gad has £t suggested medarate
azd desirablie gelfozm?

Substantial pezticns of ths Comissioan's work state residuat
redbutiable prosuptitns of iatent sudjact to change by suy come
trary eapilestation cu the part of states pazty to ths pegotigtioms

or trsaly, ¥ore, conscmous {8 easiest to otate, end at the come
000631
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coxmdtzent recogaizing that pavticipatica msy thea be 1imited '
to a relatively fow states baving a much more selid commosn bond . i
of interest, backgromnd and experience? In a semse, we resch
the sama queatioca bruited with respect te intermational ozgsaiza~
tiocns, Do wa atand to gaim moxa by developing firmew um :
ground axeng 6 smallor mmber of pations having a greater coamon

bcnﬂthmmdahyuphuhmmhiaheskcmuctwn_aq
| vorld vide besis? Perhaps hers, as wall as in other arsss, u.

cannol maks ong monolithic gesponse. Us can bonefit as a mlal
scolety from the statement and restatemsat of the hl@cst" comnoy ‘
factor, but porhaps we can slso benefil from comsidering a tysaty ‘
en treaty law demvm wp tnaultt!nmtnuznm:mm A
smong cmaller groups of states, perhsps organined ea & regiomal W
bssis, Pailing to got ecceptence of compulsery erbitraties of

all issuss pertaining to validity interpzotation sud tormimstion

ef treaties in this body, shosld wo coasider the utility of a
tighter convention for a smaller grouwp? e

But this gaises one move pzodlem which the Comuisnicn has

zot intendad to consider - to what extent are states preseaily .
prepared to drev up thoir treatdes fn terms sufficlently dacailed
ead yemoved fzcm abstracticn to constituta @ wozkable end en!oﬁf
able legal text? fecomily, te what exsont eye states pnmﬁ |
to effirmotively poa 8 system of caspuleery arbitration as & '

mormal machinery for ecocmmodaticn of state dlfferences? Studies - ,
bave been made of the largs mumbsr of cubmissal clouses imsliuded ta

000636
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treaties registered with the Secretariat, The misevable flow
ci business to arpitval ¢ribunsls etill underlices the face
that diplomatic practice has yet to accopl this az a desizable
aschinery.
Finally, 18t as put the hard question - could we recoumend
to our govermeent chat tha United States adopt auy or all of

these thres cozveatiozs? That is snother questiom,
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ILC: ALL STATES F ORMULA.
ILC MADE SOME IMPORTANT ALTHOUGH NOT R&T‘
YESTERDAY ON THE QUOTE ALL STATES UNQUOTE FORMULA. AFTER THREE DAYS

(F VIGOROUS AND WIDE RANGING DEBATE,COMMISSION REJECTED BOTH

QUOTE COMPROMISE UNQUOTE FORMULA WHICH HAD BEEN AGREED TO IN 1962,
AND A MORE EXTREME FORNULATION OF QUOTE ALL STATES UNQUOTE CLAUSE
PRCP OSED BY TUNKIN.A SUMMARY OF DEVELOPMENTS IS SET OUT BELOW.

2.IT VILL BE RECALLED THAT DURING FIRST READING OF PART I OF LAV

oF TREATIES(CONCLUSION ENTRY INTO FORCE AND REGISTRATION OF TREAT-
1ES),C MMISSION HAD A SERIES OF LENGTHY AND DIFFICULT DISCUSSIONS

ON APPLICABILITY OF ALL STATES FORMULA TO ACCESSION TO GENERAL
MULTILATERAL TREATIES,AND ULTIMATELY ADOPTED FOLLOWING FORMULATION
~F ART 8(1):QUOTE IN THE CASE OF A GENERAL MULTILATERAL

TREATY EVERY STATE MAY BECOME A PARTY TO TREATY UNLESS'IT.IS'OTHER-
WISE PROVIDED BY TERMS OF TREATY ITSELF OR BY ESTABLISHED RULES OF
AN ESTABLISHED INTERNATIONAL ORGANIZATION UNQUOTE.COMMISSION WAS
'DIVIDED ON QUESTION;HOWEVER,AND 1962 VOTE WAS AS FOLLOWS:12 IN

F AV OURCAGO-ITALY AMADO- BRAZIL ROSENNE-ISRAEL TUNKIN-USSR ELIAS-NIGER-
IA EL ERIAN-UAR CASTREN-FINLAND LACHS-POLAND PAL- -INDIA YASSEEN-SYRIA
VERDROSS-AUSTRIA DE LUNA-SPAIN.FIVE AGAINST:BRIGGS-USA GROS-FRANCE
TSURXKA-JAPAN WALDOCK-UK AND MYSELF.NO RPT NO ABSTENTIONS.

'3.SINCE CIRCULATION OF COMMISSIONS 1962 REPORT TO GOVTS COMMENTS
...2

1745 wsse hore o »zuwﬁuw o [Monn
I AN a%xuban J(QG.JAAJ 1 77:4,6.% 7‘4»@

mo.y...ulq;_ of &nﬁ( WCK: .y 000638

.



. Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

P

- (b\

PAGE TWO 558 |
OF A NUMBER OF COUNTRIES PARTICULARLY USA,UK AND JAPAN HAVE REJECT-
ED THIS FORMULATION.IN HIS REDRAFT,SPECIAL RAPPORTEUR CONSIDERED
‘HIMSELF BOUND TO MAINTAIN THE APPROACH LAID DOWN IN 1962 FORMULAT-
1ov. WVHOLE QUESTION WAS REOPENED AT PRESENT SESSION OF COMMISSION'
DURING SECOND READING OF ARTICLE.BRIGGS MADE A VERY EFFECTIVE
ANALYSIS OF ARTICLES LEGAL DEFECTS, PARTICULARLY L4EK OF AN ADEQUATE
'DEFINITION OF GENERAL MULTILATERAL TREATIES,AND.POINTED OUT THAT
IT DID NOT RPT NOT REFLECT EXISTING UN PRACTICE, TSUROKA AND I
S UPP ORTED BRIGGS POINTED OUT ALSO THAT FORMULATION WAS NOT RPT
' NOT A COTPROMISE; IT FAVOURED QUOTE ALL STATES UNQUOTE POSITION
BY PERMITTING IN EFFECT A DECISION BY ONE- THIRD PLUS ONE OF THE
PARTICIPANTS OF ‘A CONFERENCE THAT ALL STATE FORMULA SHOULD APPLY
'TO TREATY-DRAFT AT IT.WE ALSO DREW ATTN TO DIFFICULTIES QUOTE ALL
STATES UNQUOTE FORMULA CREATED FOR SECGEN WHEN ACT NG AS DEPOSITORY
'FOR TREATIES TO WHICH ALL STATES FORMULA WAS TO BE APPLIED,AND EM-
PHASIZED THAT THERE WAS A SERIOUS POLITICAL PROBLEM IN ISSUE WHICH
COULD NOT RPT. NOT BE SIDE-STEPPED BY COMMISSION. TUNKIN LACHS
BARTGS AND PAL MADE USUAL ARGUMENTS IN SUPPORT OF QUOTE ALL STATES
umauorz FORMULA,WITH ONLY EL ERIAN CONTRIBUTING SOME NEV IDEAS.
' DURING COURSE OF DEBATE THREE PROMINENT MEMBERS OF COMMISSTON
~ (AMADO AGO AND ROSENNE)WHO HAD SUPPORTED 1962 FORMULATION REVERSED
" THEIR DECISION ON IT.RUDA,WHO HAD BEEN ELECTED TO COMMISSION SINCE
1562 DISCUSSION ALSO SUPPORTED OUR POSITION.
4.BRIGGS FORMALLY PROPOSED DELETION OF ART I¢1);TUNKIN PROPOSED
" ALL STATES FORMULA'AGO PROPOSED A FORMULATION REFLECTING-EXISTING

...3
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UN PRACTICE;ANDYA NUMBER OF MEMBERS EXPRESSED SURPORT FOR 1962
FORMULATION YESTERDAY ALL FOUR PROPOSALS WERE PUT TO VOTE WITH

F OLLOVING RESULTS:

(A)BRIGGS PROPOSAL TO DELETE ART BC1):TEN IN FAVOUR'(AGO AMADO

VBRIGGS PESSOU DAHOMY REUTER-FRANCE ROSENNE RUDA=- ARGENTINE

TSURKA WALDOCK AND MYSELF) TEN AGAINST‘(BARTOS YUGOSLAVIA
CASTREN ELERI aN. ELIAS LACHS PAL PAREDES TUNKIN VERDROSS AND
YASSEEN) NO RPT NO ABSTENTI ONS3PROPOSAL DEFEATED.(B)TUNKINS PRO-

P(BAL CONSISTING OF ONE PARA STATING SIMPLY THAT IN THE CASE OF

GENERAL MULTILATERAL TREATIES ALL STATES HAVE THE RIGHT TO ACCEDE
TO IT,PLUS A SECOND PARA STATING THAT ACCESSION T0 SUCH TREATIES
WOULD NOT RPT NOT RAISE QUESTIONS OFYRECOGNITION AND A THIRD PARA

STATING THAT ARTICLE WOULD NOT RPT NOT BE RETROACTIVE:FIVE IN

FAVOUR: (BARTOS EL ERIAN LACHES PAL AND TUNKIN.);THIRTEEN AGAINST:
(AGO AMADO BRIGGS CASTREN ELIAS PAREDES PESSOU REUTER ROSENNE RUDA
TSURGKA WALDOCK AND MYSELF; TWO ABSTENTIONS: (VERDROSS AND YASSEEN;
PR (SAL DEFEATED. (C)AGOS PROPOSAL THAT ANY STATE TAKING PART IN
DRAVING UP OF A MULTILATERAL TREATY OR INVITED TO CONFERENCE AT
WHICH IT VAS DRAUN UP MAY BECOME A PARTY TO TREATY, AND THAT ANY
STATE TO WHICH TREATY WAS MADE OPEN BY ITS TERMS MAY BECOME A

" PARTY TO A MULTILATERAL TREATY:NINE IN FAVOURCAGO AMADO BRIGGS
‘REUTER ROSENNE RUDA TSUROKA WALDOCK AND MYSELF3 NINE AGAINST‘

(BARTOS CASREN EL ERIAN ELIAS LACHS PAL PAREDES TUNKIN YASSEEN;
2 ABSTENTIONS (PESSOU VERDROSS PROPOSAL DEFEATED.(D)PRINCIPLE

.EMBODIED IN 1962 FORMULATION AS SET OUT IN PARAZ ABOVE'(NINE IN

eeed
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PAGE FOUR 558 ° | o
- F AV OUR: (BARTOS CASTREN EL ERIAN ELIAS LACHS PAL TUNKIN VERDROSS
YASSEEN); TEN AGAINST:(AGO AMADO BRIGGS - PAREDFS PESSOU REUTER RUDA
.TSURG(A WALDOCK AND MYSELF )3 ONE ABSTENTION: (ROSENNE.PROPOSAL DEFEAT-
 ED. |

5.SQME FURTHER blSCUSSION-ENSUED AS TO POSITION WHICH OBTAINED

IN LIGHT OF DEFEAT OF ALL FOUR PROPOSALS,AND 1T WAS FINALLY AGREED
THAT SPECIAL RAPPORTEUR,IN CONSULTATION WITH DRAFTING CTTEE,

WOULD ATTEMPT A NEW FORMULATION,TAKING INTO ACCOUNT DEBATE ON QUEST-
ION AND VOTES TAKEN.SUPPORTERS OF QUOTE ALL STATES UNQUOTE FORMULA
ARGUED THAT COMISSION OF QUOTE ALL STAHES UNQUOTE FORMULA ARGUED
'THAT CQMMISSION HAD EXPRESSED A CLEAR DESIRE TO HAVE AN ARTICLE
OF SOME SORT ON QUESTION BUT ROSENNE- AMADO AND I POINTED ouT
'THAT NO RPT_NO SUCH CONCLUSION COULD BE DRAUN. |

6.1T 1S TOO EARLY TO SAY WHAT VILL BE EVENTUAL ourcoms OF COMM-
ISSIONS DELIBERATIONS ON THIS QUESTION.IT IS UNLIKELY THAT FUTURE
V OTES WILL BE AS FAVOURABLE,SINCE SEVERAL SUPPORTERS OF ALL
'STATES FORMULACDE LUNA ARECHEGA TABIBI AND NEW ALGERIAN MEMBER)
WERE ABSENT YESTERDAY WHEN VOTE WAS TAKEN. IT SEEMS CLEAR HOWEVER
THAT 1962 FORMULATION HAS BEEN DISCREDITED AND THAT IT HAS BEEN
DEMONSTRATED THAT ANY SIMILAR FORWULATION STANDS LITTLE CHANCE
OF PROVING GENERALLY ACCEPTABLE.

7.FOLLOVING FOR PERMISNY:PLEASE BRING FOREGOING TO ATTN OF CHINESE
AMBASSADOR LIUAS IT MAY AFFECT HIS PLANS CONCERNING ATTENDANCE

AT SESSION: | o | o T
CADIEUX
000641 /f
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" Fil GENEVA MAY21/65 RESTR
TG EXTEPNAL 507

FOLLO"’ING FOR ROBERTSON(LI—GAL DIV)D::_ BEESLEY

UE SHALL FORYARD TO YOU SY NEXT DIPO SAC COPY OF TREATY 'SECTIONS
COMYENTARY DATED MAY1/64 ON WALDOuKb THIRED REPORT OF LAY OF
TREATIES.E HAVE ONLY ORIGINAL COPY HOYEVER OF LEGAL DIV COMNENT-
sRY DATED KAYS/64 ON SPECTAL WISSIONS WHICH YE ASSUNE WILL BE

REQUIRED HERE FOR THIS YEARS CONSIDERATION OF SUBJECT.''''
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Fif GENEVA MAY26/65 CONFD NO RPT NO DISTRIBUTION | - | 37*
TO EXTERNAL 524 IMMED ' .
FOR GOTLIEB FROM CADIEUX | o \.

ILC

DE ARECHAGA AND A FEW OTHERS UHO HAVE DISCUSSED IN THE DRAF TING
CTTEE SECTION 2 OF ART 3(CAPACITY)WOULD LIKE TO DELETE THIS PARTI-
CULAR PROVISIONs WHEN MATTER IS DISCUSSED AGAIN IN COMMISSION THEY \
WOULD LIKE TO HAVE MY SUPPORT. IT WOULD HELP ME VERY MUCH IN THIS

UNDERTAKING IF YOU COULD LET ME HAVE SOONEST YOUR MAGNUM OPUS ON

TREATY PROCEDURE RELATING TO PROVINCES, PART THAT WOULD BE PARTICULAR-

LY VALUABLE IS THAT RELATING TO PRACTICE FOLLOVED BY OTHER FEDERA-

TIONS E. G. SUITZERLAND GERMANY AUSTRALIA ETC.A GOOD DEAL OF

_THE RECORD OF THIS MATERIAL COULD I THINK USEFULLY BE PUT ON RECORD
HERE, "' "

N 7
7
s

—
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TEL FILE DEPARTHENT OF EXTERNAL AFFAIRS, CANADA

D@RY

DIARY ﬂ@/mmw}@ MESSAGE

_ GPL‘» ' '
. ?;“ ‘QU : DATE FILE SECURITY
.‘g\\//// ~ MAY 26 20-3-/~6
_ , 1965 - CONFD
FM: EXTERNAL - ' ' 7 7
. / ' NUMfR PRECEDENCE
TO'EFNFVA T,-201 OPIMMED

INFO:

Ref.: YOURTEL 524 MAY 26

Subject: 1IC

EOLLOWING FOR CADIEUX FROM GOTLIEB
I HAVE SENT YOU REGISTERED AIRMAIL SPECIAL DELIVERY COPY OF
STUDY ON TREATY MAKING POWERS. I AGREE THAT SOﬁE OF MATERIAL RE
—~  #rACTILCES FOLLOVED BY OTHER FEDERATIONS CQULD USEFULLY BE BUT ON
RECORD, I DO NOT RPT NOT SEE ANY NEED TO RETAIN ART 3 SECTION 2.
IN FACT I THINK THAT THIS SECTION SHOULD BE DELETED BECAUSE IT
FAILS TO DESCRIBE ACCURATELY’ﬁEQUIREMEﬁTS WHICH MUST BE NEgEE%ﬁRY

IF EIJTITY IS TO HAVE CAPACITY IN*. INTERNATIONAL LAV,
X {%&L T e©€ CommMENTARY WAS SENT REGISTER ED Hr@
HA (L SPECIAL DELIvEry MAY A5,

LOCAL
DISTRIBUTION NO STD -
ORIGINATOR . DIVISION PHONE - APPROVED BY .
gE1nion A
................................... LEG 2-210 O
i Sl v b KEL GOTLIRE
AME it eednoseasesssesssnsearssccnsnss

!

EXT. 10 (REV. 12/6%; ' ! 000644 . -
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CONFIDENTIAL

fee BEST COPY AVAILABLE ' May 1st, 1964, /)

: Ca:nentary on waldock's Third Raport
- th t,

In this Third and last report, the—special rap’orteur proposes
to cover f(a) the application and effect of treaties (ineluding conflicts
(b) the revision of treaties, and (¢) the intevpretation of treaties.
Waldock notes that the application of treaties overlaps with siata
‘pesponsibility and, as responsibility for the: hiwsch of a treaty obli=-
gaﬁion:dOGS not appear %o be mateéially'difforent from tha‘breach of
any other form of international obligation, he has excluded provisions :
relating to the principles of responsibility, and apdeifically of
reparatiun far failure to perform treaty obligltions Accordingly,
unlike Pitzmaurice is his earlier work, Waldock has not gone imnto the
ﬁifftcu;t arvas of legitimate reprisals and legitimste self defence. In
-,additiun, Waldock has omitted from his-study of the afqut; of treatiel,‘
‘on third states, any examination of how far successor states may con;ﬁi%;
}iute excéptiohs to the ﬁacté tgrtiis rule, leaving this area”for_eon;i—
~deration in thﬁ-context-of state succession., It ;A on this hqsis prguur
Hmably, that he excludes the topic of the unity and continuitj'of‘the: .
state. ' '

Waldock's draft is not nearly as detailed as Fitzmaurices 2
clrlier uork in the same area, In part, this probably reflects the
change in fern from an expository oode to a convention and in part, the
dﬂliberato non 1nvolvomant 1n ocrtnin ovarlapping areas as mentioned
7 lpova. Fuﬁthermorn,,ﬂhldqu has not enunciated - ab least 1n,that
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i nmi.nu of h:ls report ye havc mived to dat-e-waﬂ-hin of Fitzuaut-:l.ca's

: "funduaeutd. prino:l.,plei goveming tmaty ubligatim'! snch as the
| i 'w of " intomat-iﬂnal lﬂr om domest:l’.c law (dthbush this pm:l.-
i cuu- aubject ny ret‘. appur m t.u third sectiapn of ; wndoekfs mport. '
mmhg the murmtation of tﬂlties), and tho mhtiomh‘l.p of obli-

.'gnt:l.m ta nightn. Th:h Latw mition um a auyerﬂ.uous mtemt l
et the obvious and ite deiotm therefore unlaménted.
The mportant doﬁrinll quastim u-ui,ng in this s&ct:lm ot
Waldﬁokt‘ uport ippear to bt thl touowings
5 Sl e -

aw (Article 5 is ..
ez ‘ hat support sho mtqtbe pr;lncipla
0 . of supremacy of internatiomal law over domestic law -
¢ o Ain this context and else -hnuld it dppear in the
: latter and a8 m u’npubuulwd amim et Wa,ldaek*s
mmﬂ)nc e

)

(A’x‘ticles

It is. mlmﬂm Walldockts upouﬂ ef the supu-i
mxonpwrautﬂghmmmﬂpmted and that his
formulation concerping objective régimes should be
. regarded as & M,abl. contribution in a difficult
_avea bt mp that is not free from difficulty espe~
c:la;l.ly rmnt t.o the concept of tacit consent .

,?:!._?_ 3 .L.‘L, . !,;,'.‘.,---.' al -." : E.Miela 65) : !
onclitded that support should be am to .

REL mitmzzum tlutttho concept of m]_‘gi? i
= ather h“mrlwmgmcmf ctg Y “an

~ (s)

N e : | £ Bhae e it SN S e Hooveas B
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i n Seetion I - Thc applicatiml lntl Effoets
: : . of Treatdes

Some two thirdﬂ of t;h« wqy through his draft articlu $ the :
;;Apporteur has now ommaetlted the px-:l.uordial rule of t.mat.y law -
j pmta nnmt aerunda. It h dpqn to quost:l.on whet;her this promion
should not i due m bas uove:t up to. the bogiminc of - the Articles. .
Wﬁldock points up tha fmt,mm concopt otpaota;isultinately not .
. A logal obligatioa but one bf goad fcith And he uters ta numernus
_ instances where mmtmn tr:l.bunals lmre insisted upon good faith |
Iv the htcrpmtatioa and lwli.cition of treat:lu.
7] Paragraph 2 of tln Az-t!.ele provides th.nt a party nust .
' Rﬁfr&in from “Any acts ealmlated bo pramt the due éxecution of t-he :
Tmty or othamdse to tmﬁto its objects", The key word is "calcu-
: Lﬁted" which suggests t.hat to run afoul of this paragraph, a party
- nust iptend to frustrate tho emion of the treaty. This mens rea
may be ‘a diffieult to ut.&lish ualéuck's formulation also raises thn :
: Pmabloa of acts thht are M oblmabh but cl,early luva the effoct o!'
Fmtratins the execution Gf the treaty. . Should a party be able to act
: wluoh & way as to affacuimy frustrate the tmaty whether the act m
calma.lated with ‘this ptu'pou i.u liml or not? Such was tha quo-ti.ou fw
by the Intamtionc.l Court in the Guardd %8 Case (I. c.J. A

;953, p. 55). | P:Lt.muriw di‘etmud ﬂ;& wmhip cm under t.he

; - s nationa .hw m:* dmst.'lc 1«. _
”na qmtu.-n ra:lmd by tlm wm;» m can be -tated as fouau: |
| i*A tauﬁr batman tw m is comrud with subject matter A.

3 Homver, thau u u J.u J.n m of the statu on mbjoet mttor B uhich i

5 AM taehnicdly giutalnet, auay if appnod, umJ.t in omm

e : i e 000649 '
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kéanﬁrgry to those apparently Bnntenplatéd by the treaty. Pitznhﬁriee,
uuh doubting that the Court intended to gquestion the principle of the
supremacy of international law over domestic law, notes with approval
 the remark of Judge Lauterpwbb, who dissented on this point, that a
s&ate is not entitled to eut do\m :lt.s tmaty obli.gati.ons in relation to .
one iantitution by enacting.in th- sphere of another 1nntitution provi=
; sions whose effect is such as to-rrustrate the operation of a crucial
aspect of the 11rtulb;r. lﬂlt:nnnmuriaaa accordingly included a inabgusviuyrquah -
in his draft stating that intermational law was to prevail over any :
local lav irrespective of the pertieular subject matter, and whether or
~ mot 1t purported to relato synci!icnlly to the treaty or to the clasa of
natter ¢overed by the treaty.
S ﬂmworityopim&mcmthWCm
-hel& that inspite of points of contact and of ennroachnunts, the
~ Canvantion did not include uithin its scope the subject matter of the
' dnnostic law in question. ioanrdiagly tharo wal nn failure to perforu.l
: the obl:l.gations of the Convant:lnn. liowever, much n:[sht was plaoed on .
:‘tﬁuu recognized 1n:11numncu& aﬁ?il'cnndnws public as ‘an i:uﬁliaui condition of
treaties dealing with questions of sriya;e iatorqational law and conflict
of liw. In Jhdgn‘Lautorpacht?lfVibw,.thb concept of l'ardr.-public must
- be regarded as a general pr:l.ne.tp.‘l.o of law in the field of private inter-
:1aﬂbt:nn4ul.11¢nv. Fitzmaurice nuubqul tumnwua remarks tlwvvnnlnnlﬂls' luud provided
S ~dn his Jhrtisile:s'aas one of the conditions justifying nunn-;unrt%nnl-uuupg
.-:'ithlﬁ plrtiea uoro not obligpd to implement a treaty reiltiaa to topici
V‘: ot’;ua&vwﬂaa 1n¢mmnnatixnmnl law, tdb-wun tOFIhi anuuuxld be canwbrauﬁr'bo the
'juridieal concepts of ltordre puhlie as applied by'thoir oaurta ﬂnldnnﬁ
'hll no so far mentioned this comcept but it may u':l.e in his lut ‘section
on the intorpntation of treatias '
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' As has been pointed out, the relationship of international
lax to domestiec law is particularly relevant to Canada where the
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prorincial legislatures could enact logialatian which had the effect
of frustrating the operation of treaties mplmtod by Parl.i.amnt
pursusat to Sectiom 91 of the B.N.A. Act. While the reasoning
eaployed by the majority of the Court in the WMip case might
provide a convenient excuse for Canada in such cases, :I.ts_ exte‘saﬁive
use would throw Canmadian tm&y relations inté--a most uncertain state,
causing the federal gow embarrassment vis-d~vis foreign states
snd political difficulties vis~d-vis the provinces. It seems clearly

| preferable in this context M the pi?o'\ri.neoa should not be mwacod'
: to beu.ve thut; aetions by M to frustrate treaties :I.-pla-sntnd by

the faderal government nndcr m:ton 91 are excusable at :lntm.ntionn
law, and accordingly, that we should support the ab-oluto mm

of :!.ntematimal Law nw mue law.

‘Such a cmu-no uéuhl bt consistent with the yos:l.t:lm taken
whan the Comiuion earlier ﬁmmd the effect of internal law
coneorn:l.ng the eonpetem of a state to enter treaties (Article 31).

Pumaph4ofthwm 55 states that fd.luntocan'y

out the obl.tzat.im of a treaty engagZes & nt.m's m.mum m

sibility. It is porhapl epen to quutien whcthar th:(l wagraph m “
construed as creat:ln.. a ba-.tc of obl:lgtt:lon -epm !r- that of the
treaty. If a stateids Mﬂdt Gf an. obligation t\ndu' a tmaty is
.Ioondoned by the other pn-tn is t.ha defaulting state emud of its
responsibility undor this paragraph? Probably .nnh a cue would fall
within Waldock's @auimm referring to a i’al.‘lm \dﬂah is Justi- r
fiable or emuble tmdu' the general rules oi.' .iatcmtioud law. %

'..-, &-‘l
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In the Island of Palmes arbitration, Judge liuber stated
tﬁun;w-a juridical fact must be appreciated in the light of the law
cdatcaporiry with it, and not of tha‘lgﬁ'in_force at a time wlhen a
dispute in regard to it arises or falls to be settled”, This has

~ become known aussikplnt intemporal law® and has been incorporated by Wale
‘dock in Article 56, viz: a treaty is to be interpreted in the light
of the law in foroa.at thn'tiao thn tﬁe treaty was drawn up. Inm
;Ntruu;ruqﬂl 2 \Valxh:cﬁt ;uastumllunml tﬂme tﬂzmuﬁli:lnlb of this lﬂxle;; anﬂajlnzt-iaa
paragraph 1, tho ggnligghigg of q treaty ahall b- governed by theArulas
. of ilttd!t!llﬂiiﬂﬂ&ﬂ].illﬂ! ix: force {lt"ttul 1miaus tdn!ul tdmas'claoamtsr is applied.’
However, Waldoek draws attention te ‘the t%idﬁ!isnnltar the second pQNIViJIiiNB
may create arising from the unoartahrelation-hip begnon the two
| branches of inter 'tenpom-m. He. pointn out that im the light of the
' | evolution that has imuaux‘tdﬂhisu; zﬁLauﬂa iam the law regarding <uaautciﬁl waters
l and the lﬂﬂﬂItJJDGEltlil.aifﬂ!ljf. iﬂai:l problem tzaumnurt. be liijllulluilﬂi s IHDINlﬁﬁlil!.
A question arising from the m Atlantic F.'Llh‘rhl Arb:l.tl‘ttint h
whether the plrtias to an old:tr-aty 1n,usln¢ the word 'bqy", iatsndnd ;
it to mean baunl as tdmnn; uuulluurbcuni, and dﬂﬂlialltnui in idtbcummttixnaal.llltr
\ (assuming hypothetically m ‘there had been a legal eompt of a bay
at the time), or did thmy'nnan any waters then or 1n the future chat
might be considered !ur i:ﬂbnmﬂuwkinnmnl.:llur te be lnqyul under the sovereignty
" of -a coastid sthter mu.ehhtmofmu-mbeukelytoum
in a law of the sea eont.:t. it nurbly 1: a iairly cla-sieal qgastien
of interpretation. For a:anplo, an agrecnunt might concern 'duullinslﬂy
aﬂﬂi after exécution, the uu:oﬁuwblui ihatialiiﬁbala oi! "dwellings” might be

o hmuatdhnliui to include garagesj did the lugrnuanuuut cover guuraaamn? or 1:1

£ 000652
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o thi.ﬁ AP neans uhat. Waldock mhly ma 1% % nban;
. namely, mtmmau, qsmehanbymm. e gt free to
"anda ;fter tha tmby lﬁn m tcrninatod, sm thim tho} d;ld whﬂ.c _
"" “’"‘W was in °ﬁ°ﬂﬁ The. wmﬂn@. of ﬁn sp-c:m mmw nm |

- ,Ju intorproted nmmm wmd, For example, wipporting

- ‘the proposition that rights in rem ércuted by my contimue not-
uwmwofmmy. While this is undoub-
taﬂytmwithmwdhmunumpthndtmofwmh
as weatios of emi.on, 11'. ;l.n m tham mem me: ﬁhu'. h’aldack
seems to have in kind. mmmmmwamm

P cnthilparagralﬂl of Arbi.eh 57..

mm- 58 - Appu.u:bion ef a. mat)to tha mx-ﬂ.f.oﬂu

: Atmtylpplhtﬁﬂ!mpocttommmitowforwhioh_
aputyisintmtimnly Wﬂom&mamm mmmnu
mﬂoﬂ;eﬁ.._ Hdmm.suchamlomeathHmtm{
ting at-atea mtnhavo wmunt-y mdmurj.tyutotha tem
toriamofaammummkinms mmmgm
1y arises with regard to colonies or "m-mt;mmitu" Wruama. e
upmmmmtm.mmmmwtommtmw
mmtmimmmmmwwammhm
" the metropolitan power, aw Mdock &uw that -tat.e pa-actm
dm“twpowhilaftﬁumluaiﬂna Rummtdeshnble o
[thxmhcwtanmmwmmwnwmmm‘
of the logically more attractive rule, - |
. If this rule were o have retrosstive effect, which we'
mhmbthoemgnmuafcmhommﬁay&u&
i : : 3 W B 000654 9
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n%-hinn‘of whether Britinh troazibl.ooncluded prior'to say 1931,
“"mmmmcmmmmmuhmmwmu.,
Gun-rally) we have started fru-xths prnni-a'that suoh treaties do
‘wmwmcmqummmrmmemm
"'".muuvmmcmwmmuwymmm Australia
_and New Zealand aeam.tc have taken 2 aimilﬂr pﬂiitinn. Waldook notes
© - the use of federal . state clauses as evidence of his general pioposition’
',;fthat states are pﬂ'numad to enter into eagas--lts-wlth rnayoﬁt to all
,.thcir terpitory. He notes in passing that prog‘ndln for the intro-
’"moffmanmwdrmupnuuuuwmmﬂm,
‘aemwmmwm}muwomuuhmm

.nl « -

e Articln.SQ Exhannion of a Tronty to ths

‘9-

Thia Article lays dowm that wh-n a parny to a treaty—eithar.
a atatelor an orgaaizatiun is ﬂuly authorisod by annthar State bo‘ WRSAE
fhdnd its torritory, and tha othar garties are. lwaro of tho autho-“' | ‘
rization, tha traaty applios to thc territury of tho third stato
ey !_providod that suoh was the int.ntian of the parties. ‘The Articlei
[ Looks primarily to the simtion P Suitserland and umm,
ub-rc the larger state nonatin-s includes the 'mallcr 1: 1ts treaty ‘

T relatioaa However, Roxburgh point. out in his nnnoaravh ”Iucernatiehnl
:___,Conthionﬁ and Third StatesT, that mh riaims and duties o t.ho tlﬂ.rd
%; ' state nqy incur by virtue of 1ta apocaal 105&1 relationship to oao of

- the oontractina yarties, as well as by virtus of. aganor {sece Artiale
| ‘60), do not result merely from the Mt.toa of the tresty but arise -
ay v.i.rhﬂo_ oF the. law of status and nsmer. and_therefore like state
-uccousien,'bolong not to ths praannt ﬂiacn-aton bnt to diauusaions ﬁf

-;?:‘ G _: o Aoy vy ddgad e "3'; | h} i : 000655
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_"ﬂlmmmtmidlyinthamonicqﬂm,mormation
"‘Wﬁlhtomdudentmatymbehmwitamherstatasinamh
;<amump1mthminﬁvim1yhthemiti9nofwtiuto
mmny Waldock refers to the International Court decision inm the
”,'WcmmduMMmmmauummm
.__"cm”eommnbm«mm,mmimmxeatmuy
‘_’*_;anamnxnamm.wmbytucmofeb-m In the Northen
HVMM,whichmtoftmmmmﬂ,Mummfemu
'wmofthecmmichwtomthoqmmofthatrm
i Juridical nature of the relatimdb.tp of mesibors of thé United Nations -

e » the trust agreement. '
‘-uish members of the Orguhmim, &hey raise npod.al mblm m
| Valdosk leaves to the Commissionts study on the Relations between
sum and Inter-Government wm P In paragraph 2 of the
--m.mrwmfwﬁ-mdmmmom
tlut an .int-emtma wm:lm dnlr m Ly its witnm
Mrm”wmmmmWMhutnnyinm

mbwofmmmummm

o Mam:mtmmxmm.dmunm-_--
Mﬂiwmommmnafcmupmm
-..‘Muvmmmmthemtudampmmgf
- eustomary international law. msmormmm,_*
_ -_.4.‘-_-.:“tommmmhmﬁdmmmmﬂtmhmwem
'-Q‘;,‘dmmttmm i : -
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Asticle 02 = Treaties Providing for Obligations

gr Richts of Third States (pazes 431-59) 2

This Article seeks to lay down the general conditions under
which & state may becone subjeet to an obligation or entitled to &
right under a treaty to which 4t is not a party. It does mot cover
the question éf whether cerbain kinds of treatles ate to be regorded
& hav:m;-: nobjective” effects. In his conmentary, Waldock refers to
the private law amalcg.;ies of trust and the "stipulation pour autri®™
uliich have had an influence on the thinking of jurists, but cemcludes
that i is by no means clear that the admission of excepticns Lo the
rule of pacta tertiis in state practice or in internatiomal juris-
pradence, has been directly based or such analogies rather than on the
consent of states and the Yreguirements of internatiomnal law”.

*

Parairaph 1 deals with the imposition of gbligations by
the consent of the third state.  The granting of this consoent is
regardetd as creating a collateral agreement, and the true juridical
basis of the third state's obligation is not the treaty but this colla~-
teral agreoment.

Paragraph 2 deals with the coreation of yi ghts in favegur of
thisd states: JSome writers {especislly Roussean and MoNair) belieove
t—haﬁ shile a treaty can certainly sonfer, cither by desigm or by its
insidental offects, & benefit om a third state, the latter can only
ascquire an actual right throuzh some form of collateral agreement
between it and the parties to the treaty.  Valdock sides with ¢the

opposing view that a treaty may confer an énforceable rizght om &

i

f2A

|state net a party Go it - & view he belisves recent practice and the

\'jux'iszwudence of international tribumals justifies. JHe progecds (o

]000658
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& o 1

exdmine with considerable thoreughness recent jurisprudence touching

on the question and comes to the conclusion that there is nothing in

‘international law to prevent two or more states from effectively

Lruating a right in favour of ancther comntry. Waldock®s forsulation
kake& the creation of the third party right dependent upon the condi-
Lion that the parties to the treaty should have had a specific intene
tion to confer an actugl right a8 distinet from a mere benefit. So
long as the particular provision remains in forwe; the third state
possesses the right of which 1€ may or may not avail itself. In so
stating the rule, Waldock rejects the conditions sometimes advanced
that the treaty must designate the bemeficiary stateby name, and that
there must be a specific act of acceptance by the third state. Finally,
Waldock suggests that the stipulation pour eautri is subject to anendment
or ternination at the will of the parties to a treaty unless there is
‘evidence of inlention to confer an irrevocable right on the third state
or there is a specific collateral agreement.

Huch of the controversy sarrounding the stipulation pour autri
is concerned with the intention of the parcies. Whether the parties
have adequately mamifested thelr intention will always be a potential

?uuurcm of argusment, but Waldeck recommends the Commission take the
ﬁaiutaé)le step of establishing unequivoeably the competence of treaty

|
'

tgarcnurs Lo create stipulations pour auteri.

Article 63 - Treaties Providins for
Objective Régd 6

Waldock next moves to & more difficult arca, namely those
treaties which are alleged by their very nature to have "objectiven

effects, that is; effects erga ommes. This class is made up of the

treaties either creating international régimes for the use of & watervay

06
s 000659
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orap,tmoflmd, ortttacungaspoeidrégiutoamticuln :
i;eﬂ*i.tory or l.oaallt.y, hclud:i.ug treatiu af cession and houadary
traut»ies. ‘ Tha eswtiﬂ__wi,w is whether this cbgootive character
| dcrim t'fon a gm!'al dld;yto Mog;nise and mpoct situations of
‘law or of fact established under & valid and lawful tieaty, or £rem -
the particular nature ofthttroaby, arfrhtlnﬁ&buequntrm-- l ‘ :
";m:l.tion or acquiescence of other ataten, u- mm Pooui s eo-bmaum 3
of these elements. It is Pitsmsuricefs view that these apparent - - -
'-amptims can mostly be. amm:ud for ¢n some Memdoxrb legal baa:l.s
: ‘tlnt does not involve pontullti.ng that the thi.rd state is or becmn
. directly obliged o entitled by the treaty ftself. He adults never- -
" -thalass, that t:hese ualiflnlbim or "qnui-cmaptim" mmti.tute 1u
: tha Wue a eoanidorabl.a Qlesa on the pacta tertiis rule, -
| Waldock malym a m of dtmim incl.ud.:lna ths i
‘ ' Anﬁmtie Tmmy, the l!erl,in &ct uf 1885 mahl:l.lhiag ‘o régm for tha
| . Congoy me Snazconmt-m:ef 1888, the righhof m mmnd |
 Ganal established by the *rw of Versailles (Mhe Visbledon Case), the
- permanent neutralization of Switxerlmd mls:swmcummof
Viemns, thé Aaland Tslands Convention of 1856, and, ‘mandates and
tmstaeshipa. From these. nmd catogoriu of tx-eht:l.u ’ \s’aldeck ¥ (1
drauntheuomntm-aadofanintcutimbythem, inthegmrd
:l.ntereat, to create a régime- nf mral obugatim Ild Mﬂtl for a ‘
3 terr:.tnry or lecality which .-L- anbdm to the treaty making cnnpam
b R otic oF more. of tha partm. In wumk!a view, the Itpificmt |
_' "'_.tmum&mwmmofmmm:pwumw
i f"‘f-'-:lth rospuce to the subject matter 0!.’ the troaty. . _
Fap . A case of & different kind is that.of intermat ional g ,
: '_m-tm mduok notes t.m in th- WWM Opinien, .

o w=s . Xloooseo
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the International Court appears to have found that a gemeral inter-
national organization is a special form of international settlement,
and'that a vest majordity of the mumbers of the intermational community
have the necessary eompetence to g;va such an objective personality
to such an organigzation. Waldook then turns to treaties ceding terri-
tory, bounﬁary treaties etc.‘ind points out that it is the dispositive
effect of the troaty rather than the treaty itself which produces
ohjeotiva effects. Fitznanrica 1ncludea such cases under what he
calls the duty to respect valid-4ntegnatipaal acts not infringing the
legal rights of third statos,
g o Writers are dividéd on whether a treaty can have objective
ffects upon third states as th@y are on the stipulation pour autri,.
Waldock is himself not without doubts, and suggests that the Commission
could decide to limit its proposals to the statement of pacta tertiis
in Article 61 and to the stipulation pour mtri.»ampuém formilated
in Articlo 62, and to leth aside &ll other cases as baing essentially
ecases of custom or recognitiun not falling within the purview of the
law of treaties, Altarnativ&ly, wildoek lugutlta that there may be a
'case for attributing speoial .ffbcts to treaties where the parties
both have territorial coapetonce with respect to the snbjact matter ef
‘the treaty, and have the intnatinn to create a general réginc in the
“gumnl i.ntemt. Waldock pt'opun ua Mmcbion of the principle o: \
. Gaeit eans‘nt, and formulat.l his rulu to doollfl that there exists a
=  sppein1 eategnry of treaties which, in thn nbs&ncc o£ tincly oppoaitian
Tl e athas states, will ke considered to nave ﬂbjmin effects with -
~‘ngax-d to‘than In Iiaating Liis rule $o clses where the territorial &
;ipouor participates in or ooulants to the cruation ef the rigino Ualdack o
_intentionally cxclndaa g:nsral law making troatias ‘such as the Geneva

ZrR e 000661
';‘j_‘law of the sea canvtntious and the Huolear Test Ban Treaty, which ...
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foe.‘l.s balong to a nparata cd:cgory.
| Roxbuigh has pointed out that "eacit consent® can mean
either the mpvbmm, by oonduszt :I.mply:!.ng ment, of an offer of
contractual relatiomhip/ or tliu Moopbance of a rule of intermational
law which has arisen from the. mmb of "the family of nations® |
tacitly gim ' He argues tm thii dﬁucept of tuit cmant in the
seeond sense is an imporbant aaurea of the r-u.‘l.es of international |
law. As thu'e is no 1ngislatm to c.reate or amead the body of inter-
national law, every nin.glo mlo G! !.ntematiunal J.aw mst be provad :
,r.i,uxoly by ufemw t;o t:ho mt «f the comi.ty, a-a the device
of 1mpl£od consent 1s of M m:llt»mce in oatahl.uhin; this consent.,
*!hus, a mle which was or:lginan.y introduced by express asromnt
betwm certain parties m, .in the process of tine be extended by .
| the oonmt of the cmtraet:lnc ntates and of th.ird states into a rule
~of international law, bi.nlllng npoe those stat.et uhioh have tacitly
consented to it. '2hc rizht- aad dutics 80 acqnimd by third atates
. are not oontractual r.taht& nd obligatiom, bu.'b right.s end ohlizabions
which owe thair origin to m fact that the tmty mppli.ed the basis
for the mwth ot‘ & cumq ;-ult of ].aw (see Commentary on Article
64, helow) S o ;
Efadig 8 m“mmmmmtuswpedumunkau |
\f\to sgfoct’ Canada 18 with regard to international rivers. While there
! .ia mhabir m mlry rule Hhmhr all ctatu m wtitled to free
uvia ‘1 on matimﬂ. rivm, it M# be pons:l.hlo to argue that -
: wthiﬂlnt&t&hmﬁawquirédrimabrtbtﬂitmtofthopm
.te nav:l.gat:lpon tmties s Or in obhor mrd-, thut aﬂ.u of cuntmry
law have arisen f£rom treaties. ' )
The dovzco ot t-acit ment i.a t!w ﬂ.nt sense mt-:l.amd oouééz
by Murgh (th;t of an :l.llpli.d wceptmce of an’ offer of a cont:rac_;-“. 17
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' fual mmmp) was opmd in m 6th Committee at the 17th
27 Soadanof tho General M;r by: Ttaly and certain Latin American
-m on ‘such mundn as thu some ‘states uonld mtitut:bondly
. ’.mlrmmmmtimdwmthathadmmwdbythnh
Wm,mmmtwmummeumromw
bq tﬂ.tt. Hetuitbtmdins m argumnt, the Commission at is 15th
m mybed the limited qpl:laation of the tacit comsent device
fwthnmmlyofwwmmmmtmmrd _
Whmwrﬁmﬂﬁﬂpoutnnm-efmwm
meoﬁthMMWorthcnpﬁMW
mmmmmummmm
.MMthmma-ﬂermammwymdm
mﬂmmttu!wﬁrﬂitydm,mwhmgudedujm*
.-.r,ziwm,mahnemtomuauoognitiuthwmmcmbe
7,'”"binéinxi.nintmumdluhwswctiveofm Aewdhzlhmi
‘ Wmm&l’mmmuWMWﬂdwt
wuajmummtobrmgtmkmwrwjmmm
i.ntn lim vi'lih t-ho md. theory of :I.ntorm:lﬂul legal obl.lzatiou.
¥ s pavagregh 4iu Mie Graft, Valdeeh dlie Lobchas on ke _‘
M#udWW#mpmmmw:thhe-“
mmmsmmtmmwumam
mmms\mwm-:aiosé, these meummhmmmlr |
mstadhtmfmwwlgofthemgimwhdhwdtwice'

3.ta mdmeat or W@u

Auu.d. 641 Prm nf a Mymr_u

wmwwuhaﬁmunmm.

mwmamﬂlymtrwtualmwb.mwb’°gﬁ&?
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to third states uh.i.ch he doe( mt homvsr, regard as a tru.e case
of thl lagal affects of tﬂaﬁiﬂ on third states. '1'!115 Article
tl;-rcfm merely preserves tlth possibility. Wwaldock?s inclusion
- of a reference to custom appears te be a concession to those writers
_who argue that while the pacta teritiis rule is to be applied rather
utr:lctiy; a treaty can boom tho basis of a rule of cu:boauy law s
if the states which are mm with its stipulations come to
oani'm habit:ual.ly with *Bhu, undor the cmicﬁ.on that they are
'lega.u,ybomtdtodolo. Inthiaem, mﬁnmmrmu
and incur obligatim which were originally oonfu-rad and imposed by
treaty but have come to be ,Mmﬂl and imposed by rule of 1:11.

w18 -

Micl‘ 65 Priority of Conflm

' Th:ls subjeect was W at tho 15th &lsion of the
Comnission in the context of ghs validity of t;roat.taa Rmver, at
the suggestion of Waldock tlu Gmillim docided to m the sub~
Jjeet further in the context of tho applioati.m of tma'u.ea and there~
fommdthembaocbmwm;mamt Session. Thc-qjority of
the Commission shared: WM’d view that leaﬂ.u uide tho case of

. conflict with jus cogens, the t‘wb that a treaty is imat:l.bh with -
the provisions of an mum- treaty, does not daprive tha labter troaty- ;.j

‘ 'ot validity. Some members howvor, {particularly the Communists)
.upmued doubts as to thl vnu.dity of a treaty which conflicts with
a prior treaty neutrdu.tnc or an:lsing a t.ér;-:ltm (e.5. Laos
"M Mria). or embodying a puciod satt.lomt of great hpom

: Mmthemmu-ofmwnethnm,

wdmmmmofnmmdmﬂnhapm from

000664
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n j-m\o 193 of tha chm. do not im his view, requ:l.ra -pec.tal‘
i mtminthu Artiecle: -
e ;1 Mmﬁh&ﬂth“djmwmhhﬂwﬂ, 1tis@- a2t
?_-tdbymmmwwmwtmmmymu.
% ;2’_ m there is mnflm Between two treaties with all the partiu
e thie em.m troaty m parties to the latter treaty, the quanm -
e :Ll one ol.' mdmnt oz termiuat:l.en of the earlier treaty.
- 3: m Inm:lmd Co;wt, viewing the Charter simply as a tmty,r
___mwcmmelomsummmupmmm-. Ana
_doubt and differences of view exist as to the effect of
I_Mlﬂ&MWM’hM&mamdeﬂhdﬂwm
| ﬂﬂ R oad -ubar Relevant cemsiderations are the near wuabiuw
-:dmmmmmmmmamm; 3
'&dﬁhiwtkhatmoftbﬁhaﬂuwovmmodymhsdju'
'M mwohmmm»mwmmmmmm
_.‘batsﬂnﬁioniaumlytbmth-ttm ml,ulaiddanintb:ll
. Article afe subject to Article 103.. |
e o9 Mmatiu eonta:l.nclmﬂch purport tcdeuutu.ﬁb
i ulgtm d.' m.-u- pmvishpn to other treaties m .i.nbo by tln
Muathu dutn. (eg. cmhn on the miwn m ot

.: : (A} The only lhitltien cﬂ tho effectimA ai' such
: ‘-‘*-;i‘ = _provisions fol.d;tng to earlier treaties is -thxt
parties to a My .oont-ainina a clause ml"biﬂs :

. to override an earlier treaty uhuudusm inoxndc
,:mmpmumeumam,amu .

“_‘f_f.'i_ : m affeetivda chpr.h'c a state \lhﬁsh is not a
. paity, of its r.tghta vnides the eariles treaty. - 000665
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(b) A move difficult’ mblm arises w.lt.h mard to
clauses wiieh purpert te override. m-,mtum
inconsistent mu.h n, where the p-rtm to m t!rnt.
mmtmnu-uthspwthsmthom {xe :
'.thempmklmmm,ﬁhﬂﬁnhofm-"
nignifieonce for t-ho pax‘t:las are elouly upa.bh of -
modifyingthaicmwm). Invaldock's v::.eu,
tmmu&nmoqumws
'anmakhgﬂplhitthhtmiqofﬂnpmm
creoate an Mﬂwnmmwhmmm
mﬁomﬂtomghgout E’aldnckm-thatmy
tmt:r lmm*iltefgml" or ":lntﬂ'dopandant" &
obligations ot m to ccntrwtm out - (qt. the

. Kellog-Brliand Past; tmmcmmm :

m»mmmay).mtuwum

mmmmmeeommf
zmmmmumummaebwaw

'.Minmﬂmﬁua,atMtthm

eulmmmmzmvm Rl

e

N rhnmepnbmamfmmemmbm

Mmmmmw-mmmutmwhm
mmofam-tm*iﬁhmnmmmf' '
hl----fthl.nt.nrtmatyfmﬂﬂiﬂwﬁtwm&thmwtm
ofmm;mwmm wndwkm touewtha ‘
‘question as one of priority Of obuaatxmh&' otes some m of hi.l
' dast separt in support of $his cenlusions hMmi&W
Mmmwwmm,ﬁ-m»m

s
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best resolved on the plane of the legal responsibility and net of

the competence of the offending state. The burden of Waldocks
formulation then is again that the concept of relative priority rather
than nullity sheould govern conflicts of treaty obligations.

In the light of treands at recent meetings of the Cosmission
however, it is doubtful whether any view will be adopted that is
inconsistent with Tunkinf®s position. The Communist made it clear at
the last Session that they were unwilling to agree te & general rule
which would allow states the right to enter into treaties incomsistent
with carlier ones (snbd_oet only to the engaging of international
. responsibility). whihita may therefore not prove possible to secure
the adoption of Waldock's views :l.n this field, it is to be hoped that
the Commission can at M aveid taking the retrogressive step of
| jremmui.ng the ponitiannf the Communists (and in earlier years

'Lautarptcht) that breat.:ln Mch mnfnct with earlier treaties
‘fdl.i.ng within an unspociﬂad n!.m, are void, Im add:lticn to the
omofmfﬂchwithjumﬂﬂchhmmoftnm
article, there are auwmmibmmwmumm of a
lack of capacity, and ﬂalltim of the principle of good fai.th

F——mnmlmtum,mfmummwm i
- of the eoffending treatymuhlytabepuilymﬂuhlp-ﬁm
‘amenable to consideration by a political forum. Beyond this howsver, -
controversy is almost imevitable and until & judicial procedure for
the resolution of disputes is agreed to, the extonsion of the rule
of mll:lty is Iihly to w rather than ease poil.itic«ll diffom ;
| Atmmuuchom,mw-mmuommmvm |

A ‘pmindaf&itimdthiamdmoftrmienwﬂchwwouu
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| A minor maphion in ‘wd.deck*s foml:bion is that parties
'totholam treaty mmmimi;e invoke the treaty against
a atata party to both aarl:hr M latér treaty, if the former is
aware that in concluding Mw treaty, the offondinz state is
violating its obugabi.m undu- the earlior one. -Waldoek has Lailed
to mntiou the obvim dﬂﬂuﬂtm of this cyn of pmv:l.-d.m, how
is knowledge of Ghe earlier my c-ﬂ'-ablished? It rng:utrat.im with
t'.!:u United Nations mrumr If so; all -qnber statos are presunably
mmamtwymmmofmmmwmvmm
| ntmmWobuMﬂﬂmw its thz partuerts -
* troaty rolabionships to ascevtaln the linits on its freedon to bind

7 dbself. mwmm“,wmmmamw

mummmmg-tmmuquumtumwam
hwwﬁmﬁlhm&hwmwmoutthareﬁwm@md
_iftheyuuhtouaertdatmmmbem:ltledtohvokethe

treaty.

As & geneval rule, treaties are spplied to individusls

. theough the contracting states and through the MMbmty-of theds’

‘,_-mminaabimalmnm mm,w nnmbarcf

. | treaties vhich have provided special international taibnnm or

procedures fwmwuhdivmm, righta nybnmim aruinz _
~under treaties (e¢. Article 304 of mmyﬁm utablilhin
. Mixed Avbitual mmé:”.u).,mnx. 66 sets out the general rule. m e
| thiaempbim. ‘ i
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dLC Semimar
DISTRIBUTION
In opening the 17th Session, the Ueputy Director of
u‘m the Buropean Office of the United Nations announced that the
Div. ILC had arranged a seminar from May 10-Z1 on international law,

which he hoped would constitute the first step towards the
establisiment of a centre of legal studies at the European
Cffice. FHaton, the lLegal Adviser to the European Office, subse-
quently explained that the seminar was arranged to help
implement resclution 1968 (IVIII) on technical assistance and
international law. OSome discussion followed about the possi-
bility of providing travel funds for future seminars since this
year only two students from ocutside Europe had been able to
attend. Attached is a list of the participants from which it
will be noted that half of them are from Eastern Buropean

countries, together with their itinerary.

Election of Officers

2. The first question considered by the Commission was
the election of officers. kr. Bartos was elected Chairman, de
Aréchaga as First Vice-Chairman, Reuter as Second Vice-Chairman,
and Elias as Happorteur.

Locumentation and lecords

L The next question discussed (very briefly) was the
documentation and records of the Coamission. Paredes

that the system of summarizing speeches in English and subse-
quently translating them into Spanish resulted in faulty reports,
due to the double process of translation, and asked that notes
be taken in the language of the speaker. He also pointed to the
difficulties in following the progress of the articles through
their various changes in numbering and incorporation into other
articles, and recommended that the text of the article being

discussed be always reproduced at the beginning of the report
on the Comnission's discussion of it. Briggs, de Luna, Hosenne

aee 2
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and Yasseen all supported Paredes on the question of reproducing the texts
but Rosenne recommended, and the Commission agreed, that the question be
examined by the Chairman and officers in consultation with the Secretariat
rather than have a decision reached hastily, De Luna supported Paredes on
the Spanish language question and the Chairman suggested that the

Se aretariat be asked to consider this question as well as the other, and a
report made to the Commission's officers.

Adoption of the Agenda

b The next question obmiderod was the adoption of the agenda. Ago
proposed that consideration of the filling of the casual vacancy be deferred
for a time to enable the Commission to give thought to the matter. (Subse-

quently, as reported in our telegram No. 477 of May 18, the Algerian,
Mohammed Bedjaoui, was elected.) Briggs seconded the proposal that the

election be deferred and it was so decided. The provisional agenda was
therefore adopted as follows:

1. Filling of a casual vacancy in the Commission (Article 11 of ""f d%tﬁa?rl%%%
2, Law of treaties

3. Special missions :

4. Relations between States and inter-govermmental organizations

5. Cuestion of the orsmil.l;aﬂm'of future sessions

é. Dates and places of the meetings in winter and summer 1966

7. Co-operation with other bodies

8. Uther business
Co-operation with Other Bodies

5 liosenne then rm the Conmission that at its previous session

they had considered the question of the exchange of documentation with
other bodies., He hoped the Commission would establish a small comittee for

this e. OSubsequently a committee was set up composed of Ago, Lachs,
Pessou,. and Nuda. ; : : ;
6. The next questicn discussed was the general one of the form of

‘the articles. Although the question had been thoroughly canvassed before
in the Commission, the doubts expressed by some governments as to whether
the Commission's work on the Law of Treaties should take the form of a
‘Convention brought about a further discussion. Nearly all the members of
the Commiseion felt it necessary to comment on the tion. All speakers
supported the decision of the Commission taken in 1 to prepare a single
set of draft articles on treaty law designed to serve as a basis for a

-ll. 3 :
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Convention, and the Commission's previous decision to this effeect was
confirmed, .

Second Feading of Articles
PART I - CONCLUSION, ENTRY INTO FORCE AND REGISTRATION OF TREATIES
General Comments
7. The general trend of thinking in the Commission (not shared by Ago
and not wholly shared by Bartos, Rosenne, Ruda or de Aréchaga) seems to be
that (a) many of the draft articles should be shortened and simplified
considerably, and much of the detail omitted; (b) the emphasis should be on
substantive legal content and purely procedural questions and desecriptive
articles should be eliminated to the extent possible (i.e, the draft
articles partake too much of the codification approach); (e) some more
logical re-arrangement of the articles is required (although views differ
on what the arrangement should be); (d) a mumber of articles and parts of
articles which might be desirable in & code may be unnecessary in a draft
convention; and (e) the aim should be to produce substantive residual
‘rules rather than to cover every contingency however remote. (The Swedish
comments have made quite an impact.) This general approach is resulting,
in almost every case, in the draft articles being referred to the '
Drafting Conmittee for reformulation. Thus far the Urafting Committee has
produced no new articles. (The 8rafting Committee is composed of:
Chairman, de Aréchagaj members, Ago, Briggs, Elias, Lachs, Neuter, Tunkin,
waldock and Yasseen.)

Article ) (Definitions)

8. Two questions were raised in the discussion of this article:
firstly, the order of the variocus provisions, and secondly, the
applicability of the articles to treaties to which subjects of international
law other than States were parties, The Special Rapporteur pointed to the
inconsistency between the definition of a treaty appearing in article 1 and
the provisions of part 1 of article 2, A number of secondary questions were
also discussed, such as the deletion of the enumeration of kinds of

treaties appearing in parenthesis in gaph 1(a); the inclusion of the
phrase "governed by international 3 the replacement of the word "any”
by the word "and" before the words "international agreement"; and the
possible addition of a reference to an intention of parties t6 bind them.
selves and the omission of the word "international” before the word
"agreement"., Another question discussed was the distinction between
treaties and agreements, during which Elias referred to "the present
dispute between the Federal Govermment of Canada and the Provinecial
Government of Quebeec on the question whether international agreements could
be concluded with a foreign State by a province". (See paragraph 35 of
Summary Record 777 of the debate on May 5; see also further comments of
Elias during discussion of article 3, page 43 of SR 779.)

9. mcmimmﬁdhﬂfo&mmphl(a) to the Drafting
Committee; to delete paragraph 1{b); and to defer consideration of

eee #
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. paragraphs 1(c) to 1(g) until a later stage of the discussion of related articles.
Paragraph 2 was also deferred for later consideration, ineluding the new
formulation of the Special Rapporteur nppuring in document A/CR.4/177 page 3o

- Artdcle 2 (Scope of the present articles)

10, The Speeial Rapporteur had proposed a new formulation in document
A/CN.4/177 page 35. Throughout the discussion of article 1, members of the
Commission referred to the related questions covered by u-t.iclo 2, and some
differences of views ocourred on whether or not the scope of the aruclu
included subjects of international law other than States. :

11. © . It was decided that the new rmum of the article be referred
to the Drafting Committee. ,

Article 3 (Capacity to conclude treaties)

12, Article 3 provoked considerable discussion. The Special Rapporteur
proposed its deletion and the members of the Commission were divided on the
question of the desirability of retaining an article on treaty-making capacity,
with a small majority in favour of retaining it. In order to aveid a hasty
decision on the question it was decided that the Commission should not for the
time being vote on article 3; that the words "and by other subjects of
international law" and also paragraph 3 of the article should be omitted; and
that the rest of the articles should be referred to the Drafting Committee,

Article 3 (bis) (Transfer for article 48 to the "general provisions"
by the Special Rapporteur - Doc. A/CN l;/l?'?, page 41
13. At the Special Rapporteur's recommendation the article was
 considered briefly in a very general way, but the feeling of the majority of
the members of the Commission was that consideration of the article should be
‘postponed to a later stage in the discussion of the article, and it was so
decided.

m_h (Authority to negotiate, draw up, authenticate, sign, ratify,
: accede to, approve or accept a treaty)
1k, The Commission is having considerable difficulty with this nrti.eh. :
which wae much eriticized by governments. The Special Rapporteur had proposed
a new formulgtion of this article (Document A/CN.4/177, page 49). Mr. Castren
proposed a redraft (Conference Room Document No. 1 of May 11). A number of
members of the Commission criticized the various drafts on the grounds that =
they still contained some elements of a code, and a mumber pointed cut that the
essential question was evidence of formal authority rather than the substantive
question of actual autherity. Although there was scme feeling that the
article could be dropped and its contents transferred to other places in the
draft, it was decided that the article be retained for the time being. It was
rofurod to the Drafting Committee, with the instructions: first, to include
in it a provision on the specific cases of the Head of State, the Head of
Covermment and the Foreign Minister; secondly, to draft the general provisions
on other representatives on the lines suggested by iAmado and others (stating
the rules of international law on the subject, anddeleting paragraphs i and l
of the new article and paragraph 6 of the old article); and, thirdly, to
abridge and simplify the whole text: (see paragraph 84 of SR 780.).

sew ’
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' The Question of an Article on the Question of Treaties by One State on Behalf
. s1E\® (1€ ’,' ‘ JILE LT L U 1214 JERTERIImT :4 L 1, o it el 3 g 4
28 El Erian asked whether the Commission proposed to take a deecision on

the question raised on page 50 of the Special Rapporteur's Heport (4/CN.4/177).
In the view of the Special Rapporteur, if there wss to be an article on this
subject it ought to be placed just after the draft article on capacity, but he
favoured its omission, as did El Erian and Rosenne, Heuter, Ago and Amado
felt a decision should be postponed until a later stage of the discussion;
Tunkin formally proposed that this be done, and it wes so decided,

Article 5 (Negotiation and drawing up of a treaty)

16. The Special Rapporteur had proposed a new formulation (A/CN.4/177

page 55). GSome discussion occurred as to vwhether the article should be

retained or deleted on the grounds that it was purely procedural and deseriptive.
The Commission was divided on the question, with a slight majority in favour of
deleting the article, but Age formally proposed that it be referred to the
Drafting Committee; Bartos supported the proposal and it was so decided.

Article 6 (Adoption of the text o:I a treaty)

17. The Special Rapporteur had proposed a revised text contained in
A/CN.4/177, page 59. Some discussion occurred on whether the article embodied
a useful residual rule or whether the questions it covered should be left to the
mutusl agreement of States. It was decided to retain the article for the time
being, but to refer it to the Drafting Committee.

(Authentication of the text), Article 10 (Signature and Initialling
of the Treaty), Article 11 (Legal Effects of a signature)

18, It was agreed at the suggestion of the Special Rapporteur that
articles 7, 10 and 11 be discussed together. (It was agreed that a discussion of
Articles 8 (Participation in a treaty) and 9 (The opening of a treaty to the
participation of additional states) be postponed for the time being; Hosenne

put certain questions to the Secretariat concerning article 8, the answers to
which are contained in the two documents attached dated 12 May and the third
document dated 17 May.

19. The discussions of articles 7, 10 and 11 ranged largely around the
question of the cholce between two systems of approach to the article, the
deseriptive system (that of article 10) eriticized by scme members of the
Commission as being too code-like,and the substantive system which would
concentrate on the force of acts and their legal effects and would not retain
very much of the existing article 10, The interventions of Ago, Tunkin,
Reuter and Tsuroks (SR 783) provided a good discussion of the problem., Tunkin
felt that all three articles contained descriptive elements and unnecessary
detail, and could be simplified,eliminating the descriptive material and the
cont.ents couched in terms muﬁx. to legal norms., 'hat was required was a
residuary ruleé on the legal effects on the acts of authentication, signature
and initialling due to the wide variation in practice. The structure of the
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three articles should reflect the three stages in the treaty-making process,
authentication, initialling and signatures, the last two of which overlap.
Rigid rules on signature and initialling should be sveided. Ago accepted
Runkin's approasch. Reuter considered that the Special Rapporteur's proposal,
based on the functional rather than the formal method, provided an adequate
basis for discussion. Tsuroka stressed as usual the practical approach teo the
problem from the point of view of States and chanceries having to deal with
the results. He hoped the Drafting Committee would choose its terminology
carefully sc as to avold those expressions which could be interpreted in
different ways. The Special Rapporteur considered that it was not necessary
to exclude either functional or formal methods in favour of the other but
felt the Drafting Committee could resolve the difficulty. He proposed that
articles 7 and 11 be retained, and what required retention from article 10
could be incorporated in article 11 or 7 but that there be no special article
on initialling. It was agreed that articles 7, 10 and 11 be referred to the
Drafting Committee for reformulation in the light of the discussion.

Article )2 (Ratification)

20, This article provoked a wide ranging discussion extending over three
sessions. At the suggestion of the Special RHa s he included his’ 6=
revised proposals (set out in A/CH.4/177 pages 96-99) in one paper, Conference
Document lo. 2 of May 13. The major guestion discussed was whether a treaty

is to be considered in principle to be subject to ratification unless e
contrary intention is disclosed or whether the rule was the reverse. Article 12
had been fairly strongly criticized by governments and it was necessary, in the
‘view of the Special Rapporteur, that the Commission mske up its mind whether or
not to lay down a basic redidual rule., He had provided in hias reformulation
alternative (A) setting out a presumption in favour of ratification, and
alternative (B) setting out a presumption the other way. There was a division
of views between the Commission members on whether the requirement of
ratification should be the general rule or the exception, with some members
holding that it was not necessary to make a choice. Tunkin and Heuter argued
against the presumption in favour of ratification. Bartos suggested that,
whereas great powers preferred no ratification as it enabled them to put
pressure on smaller States, the smaller States preferred to have the safeguard
of ratification. Tunkin's views were generally supported by Castren, lLachs

and de Luna, with most of the other members of the Commission supporting
alternative (B) setting out a presumption that ratification is needed. 4go
supported the approach of the Speeial Happorteur but proposed a new text,set! ..,
out in Conference Room Document No. 3 of May 1k, providing for ratification
where the treaty so provides, or the intention appears from the nature and form
of the treaty, and where it appears from the full powers or the preparatory
work or the circumstances, and providing thab signature alone shall suffice where
the same criteria indicate that it shall. It was decided that the article

be referred to the Drafting Conmittee together with the propesal of Ago and
with no very precise instructions as to the reformulation,

Article 13 (Accession), Article 1i (Acceptance or approval), (the
En'ocotuu of ratification, accession, acceptance and approval),
Legal efiects of ratification, accession, acceptance, and approval

21, All these articles were discussed this week. Each of them gave
LN 7
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rise to some difficulties but none raised basic policy divergencies such as

- those encountered in article 12, Although the Summary Records for this
week's meetings are not out yet, the following is a summary of the
discussions based on my motes.

22. Regarding article 15, once again there was a difference of views
within the Commission as %0 whether the artiele should be meintained or deleted.
(a8 recommended by the GCovernment of Japan). Some discussion occurred also on
whether it was necessary to provide for the relatively rare case where there
were two alternative texts between which the ratifying State must choose. There
was considerable discussion alsc on whether the article should bé concerned with
the means of ratification or the act of ratification itself, Tunkin argued very
effectively in favour of formulating a flexible residual rule rather than

make an attempt at applying rigid rules about when and hew signatures are
required. Ago took the contrary view and considered it useful to have the
various aspects of the procedures spelled out. It was agreed that in sending
article 15 to the Drcftlnsﬂe.ithomsttenptwouldbcmdc to formilate a
residual rule,

23, Regarding article 16, the Special Rapporteur proposed that the
Commission not discuss article 16 as such but consider it as eonsequential of
article 15 and delete it in order to use its gist in article 15. The majority
of the Commission agreed with his proposal and it was decided that the article
be deleted and that the Drafting Comm’ ttee should :lncorpomto its substance
wlsewhere, probably in article 15. :

2y Regarding article 17, after some discuseion of the best order of work
from this point on, it was agreed to discuss article 17 next, then articles 23
and 24, then articles 8 and § and then the qmatinn of mmationa.

Article 17 (The rights and nbllaﬁom of States priﬂ' to the ontry into foree
of the treaty) .

25. The Special RnppoMr had proposed a new formulation in document
A/CN.4/177, at page 113, The Commission has not concluded its consideration

of this article, but it seems clear that there is a division of views within the
Commission on several of its aspects, namely, (a) whether the obligation of good
faith should be confined to -xmmm where there has been lign.t.uro of the
treaty, leaving no obligation where there has been negotiation only

s SOMBbit TASLE ktiy Shi ShISestlon ot Eeed fatihs () whithar
the article should be redrafted so as to give it greater precision, or whether
some degree of flexibility is desirable; and (c) whether the ten-year time limit
contained in paragraph 2 should be retained. In essence, the debate is as to
whether or not this article should reflect existing law or whether it should
incorporate the development of new law. At the close of the: session, Bartos
made a very strong statement pointing out that whereas two years ago the
Commission had taken a bold and constructive approach, it now seemed to be
shying away from development in favour of mere codification. He said that the
Commission had not been fearful of progressive development onithe third and
fourth Conventions on the Law of the Sea, and that they should not be fearful

ees 8
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now. The Commission could not ignore comments of govermments but it should
not lend excessive weight to them. (He stated also that he had learnmed that
there were comments being made in the corridors to the effect that the
comments of certain States, notebly the Latin Americans, were not being
given enough weight and he wished to draw this %o the attention of the
Commissions)

J. A, BEESLEY

J. A, Beesley

P.5. You may be interested to know that the Commission today deeided not
R %o have a meeting on Friday, May 28, as the Special Happorteur .
was unable to be present on that date. : :
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SORRY YOU ARE UNABLE TO COME TO GENEVA AT THIS TIME.EXPLANATIONS p //
SENT TO WORLD VETERANS FEDERATION.
2.WE MAVE NOTED YOUR PRESENT PLANS FOR ATTENDANCE AT ILC AND WILL
" PASS THIS INFO ON TO THE CHAIRMAN.A NUMBER OF YOUR COLLEAGUES
MAVE EXPRESSED THE HOPE THAT YOU WILL BE ABLE TO ATTEND, PARTICU-
LARLY THE BRIT MEMBER,SIR HUMPHREY WALDOCK, WHO,WHILE AWARE OF
YOUR HEAVY RESPONSIBILITIES AS USSEA, IS VERY CONSCIOUS OF THE
FACT THAT USSR, POLAND AND YUGOSLAVIA ARE STRONGLY REPRESENTED BY

THEIR FOREIGN MINISTRY LEGAL ADVISERS AND THAT STRONG WESTERN
REPRESENTATION IS ALSO NEEDED(NOT RPT NOT PROVIDED BY USA AND

e

“FRENCH ACADEMIC MEMBERS,WHILE ISRAEL FOREIGN MINISTRY LEGAL ADV- /“

ISER CANNOT RPT NOT BE COUNTED ON ON ALL ISSUES.) IT IS POSSIBLE

THAT RECENT DEVELOPMENTS IN VIETNAM COUPLED WITH POST= KHRUSHCHEV
SHIFTS IN SOVIET POLICY MIGHT RESULT IN A MORE POLITICAL SESSION

" e [ RN B e T P

THAN IN PAST FEW ?EARS-GIVEN ALSO THE IMPORTANCE BOTH LEGALLY
AND POLITICALLY OF THE SUBJECTS TO BE DISCUSSED, IT IS HOPED THAT
YOU WILL BE ABLE TO ATTEND PART OF THE SESSION,AS INTENDED.
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