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2D Bas B.C. HOFLEY, a
Sa ASSISTANT ‘DEPUTY SOLICETOR GENERAL. co, PUR RRESRREFERen cr"
re / = ‘

f.

i:

CMR. SiA. SHUSTER, ~~ 0.” ee
"i A/CHIEF, RESEARCH CENTRE.

DATE

Sl oe SO a | tapen- 225-1973 ———

So, “As per your memorandum of March 12th, 1973,
Co and. attached material, f called Dr. McKie in relation to

his offer to assist this: Department in relation to the
Capital PUnishment question. Dr. McKie appears to have

impressive qualifications both in terms of his previous

research on the subject and his experience in Correctional
Institutions. During our discussion, Dr. MaKie offered to

assist the Department ina number of ways.

a) Presentation of research material on
_ the subject.

an a oo BY) Willingness to: provide expert: opinion
- Be regarding alternatives to Capital |

Punishment and the implications of these

alternatives both on the individual |
offender, the court and correctional .

_ systems and society in general.

In view of the above, I would recommend that
this be brought to Mr. MacLeod's . attention Por possible.
follow-up.

‘S.A. Shuster,
SASHUSTER/Js .
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Anmbirssade Dit Canada
1746 Massachusetts’ Avenue, NeW. ,
Washington, D.C. 20036.

(Canadian Bmbassy

March 21,1973.

Dear Mr. Hofley,—

Attached’ herewith, “as you requested, is a copy. -
- of. “the | Sis xth in’a Series of Presidential Messages. to the

Congress: on the State of the Union, dated March. 14, ] 1973,
entitled "Law Enforcement and Drug Abus se Prevention".

You will note that the section. on Death Penalty is located.
acetone

Yours sincerely,.

- et oo, “4 + fn

cof
os Mea 4 in ae

é oy & m “oe A .

. LS. Clark,
- First Secretary.

Mri BeC. Hofley,
Assistant Deputy Solicitor General, : /

House of. Commons ,. . me, : a Lo oa

OTTAWA, “Canada. SB ,
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witout which‘ we wouldn’ t have a real foundation. And
if it is built, and we hope it will be, and we will continue

to gmake progress, you can all take a Tot of credit. |
. @: is what I wanted to o8ay ‘to you. .
‘Thank you.,

NOTE: Yhe Pr esident spoke. at 4: 20 p p.m. in the State Dining Room .
vs ‘at the | White House..

a . M ceting With Customs Agents | - 2 . -

. The President? 5 Informal Remar ks on the
- Joseph Auguste Ricord Case During a Meeting With
. Vernon D. Acree, Commissioner of Customs, and f Five ~

- Customs 4 gents. Mar ch Hf, 1973.

We: just had | a ‘report in , regard to these remarkable
narcotics agents here, they are actually customs agents,

‘I believe, working in the field of narcotics. We have all

"heard of the Ricord case, of ‘Ricord, one of the ons inter~
national smugglers, I understand.

What’ impressed. ‘me was the - effect of his activities,
what it really means in human, personal terms. For ex- .

ample, the number that. was given to me was 15 tons of

heroin that he had smuggled into the United States. That

- adds up to about 30,000 pounds. And I understand from -:

' one of the agents that each pound prov ides 37,000 doses, /

or shots, or what have you. .

‘So. we have here, as a result of the efforts of these
-men and their colleagues in the Bureau of Customs, the _

apprehension of an individual who was the head of a

‘heroin ring that brought in nine billion doses of heroin.
v

And when I think of what one-can do, or several can do,

in destroying the life of a person, I would say these 1 men.
have saved many, many lives. °

I have noted with interest that the judge, when -he.
- pronounced sentence at the end of this trial, said that
actually when you consider that figure of nine billion.

doses of heroin, that what these men have done has really
_ affected the lives of more ‘than those, for r example, Ww ho
lost their lives in Vietnam. .

So, this battle is important and: we ‘are havi ing. these
men here, not because of just their own individual bray ery
and their competence and the rest, but to'‘pay our respects -

" . tothe hundreds of agents in the- customs office and in our.

other | enforcement areas in the battle. against narcotics.
-And now, I think they are all glad to know we are -

going to have stiffer penalties. We are going to- have

"mandatory sentences. This individual received. 20 years

and our concern would be what happens to him after 2

-years witha probation officer who feels perhaps’ he has
hada record of good. conduct. while in prison. Any in-- - |
dividual of this type, it seems to mie; has to have a manda-

tory prison sentence for a period years, and I find no° -

disagreement among thegroup here. -

‘Thank you.

note: The President spoke . at’ £10:53 a.m. in his Oval Office at the:
White House during his meeting with .Couimissioner Acree and

J. Hopkins, and Gustave Fassler.

Joseph Auguste Ricord was arrested i in Paragy: ay In March i971
and was extradited to face trial in New York City on Féderal charges

of conspiring to smuggle narcotics. He was convicted on 1 Decem-

ber 15, 1972.

“LAW BNFORCEMENT AND DRUG ABUSE
_ PREVENTION |

8 Sixth in a Series of Presidential M fessages to the Congress o on the State of the 7
March 14, 1973‘Union.

To the Congress of the United States:
This sixth message to the Congress on the State of the Union con-

cerns our Federal system of criminal justice. It discusses both the progress

~ we have made in improving that system and the additional steps we must

take to consolidate our accomplishments and to further our efforts to
~ achieve a safe, just, and law-abiding society.

In the period from 1960 to 1968 serious crime in the United States

increased by 122 percent according to the FBI’s Uniform Crime Index.

The rate of increase accelerated each year until it reached, a peak of 17

percent in 1968.

Volume ‘9—Number 14

_ Agents Paul Boulad, Robert P. Nunnery, Albert W. Seeley, Richard ,
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oo “In 1968 one major public opinion ‘poll show cd that Americans con-
wo) 6.aes sidered lawlessness to be the top domestic problem facing the Nation.

vol’ 4... -Another poll showed that four out of five. Americans believed that “Law
“: and order has broken down in this country.” There was a very real fear -

~ that:crime and violence were pecoming a threat to. the stability, of. our -
7 society. ae

, The decade of the 1960s was: characterized i in 1 many quarters by. a
_ growing sense of permissiveness in “America—as well intentioned as it was °~

. .poorly reasoned—in- which many people were reluctant to take the Steps
“necessary to. control crime. It is.no coincidence that within a few years’

... timne, America experienced a crime wave that threatened to ‘become
ce uncontrollable. a
. - This:Administration came.to office in 1969 with the¢ conviction: that Cee
we the i integrity of our free institutions demanded stronger and firmer crime --

control. I promised that the wave of crime w ould not-be the wave of the -
‘future. An all-out attack was mounted against.crime in the United States. --

—The manpower of Fcder al enforcement and pre osecution. agencies 7

was increased.” ae

—New legislation v was ‘proposed. and passed. by. the Congress to put a
’ teeth into Federal. enforcement. efforts against organized. crime, ars :

oo tralichng, and ¢ crime mn the District of Columbia.

a forerunner of revenue sharing— ‘was greatly expanded through Admin
istration budgeting and Congressional appropriations, reaching. a total .”
of $1.5 bi lion i in the three fiscal years from 1970 through 1972... ©. -

These steps marked a clear departure from the philosophy which had
come to dominate Federal crime fighting efforts, and which had brought»

America to record-breaking levels of lawlessness. Slowly, we began to |
_. bring America back. The effort has been long, slow, and difficult. In spite

~ of the difficulties, we have made dramatic progr ess. .
-° Inthe Jast four years the Department of Justice: has obtained ’con- |

victions against more than 2500 organized. crime figures, including a
number of bosses and under-bosses in major citics across the country. T he
pressure on the underworld is building constantly,

Today, the capital of the United St ‘ates no'longer-bears the stigma
of also being the Nation’s. crime capital. As a result-of decisive: reforms
in the criminal justice system the'serious crime rate has been cut in half .
in Washington, D.C. From a peak rate of more than 200 serious-crimes .

-per day reached during oné month in 1969, the figure has been cut by.

more than half to 93 per day for. the latest month of record in 1973.
Felony prosecutions have increased from 2100 to 3800, and the time

between arrest and trial for felonies has fallen from ten months to less_
than two. .

Because of the combined efforts of Federal, State, and local agencies, o.
the wave of serious crime in the United States is being brought under
control. Latest figures from the FBI’s Uniform Crime Index show that _
serious crime is increasing at the-rate of only one pércent a. year—the -
lowest recorded rate since. 1960. A major ity of cities with ¢ over 100 000 eo
population have an actual reduction in crime. 7 Bo

These statistics and these indices suggest that our-anti- -crime > pro-
gram is on the. right, track. They suggest. that we are. > taking the right

Volume 9-—-Nomber v1
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measures. They prove that the only Way to- attack crime in America is
_ the way crime attacks our: people—without . pity. Our program is. based

~. on this philosophy, and it is working. 6.

"_. Now we intend to maintain the momentum we have developed by .
| taking additional steps to further improve law enforcement and to further:

oo Protect the people of the United States. °

Law ENFORCEMENT Sreciat, Revenue Surarine «
Most crime in America does not fall under Federal. jurisdiction,

: Those who serve in’ the front lines of the battle against crime.are the
State and local law enforcement authorities. State arid local police aré

"> supported in turn by many otber elements of the criminal justice system, |

including: prosecuting and défending attorneys, ‘judges, and’ probation .

and corrections officers. All these. elements. need assistance and) some -

need dramatic reform, “especially the prison systems: -_. -

-: While’ the Federal Government does not-have full jurisdiction. in’
the field of criminal. law enforcement, it does hav ea broad, constitutional
responsibility to insure domestic tranquility I intend to meet that
responsibility.

At my direction, the Law Enforcerient Assistance Administration :
(LEAA) has greatly expanded its efforts to aid-in the. improvement of -

State and local. criminal justice systems. In the last three years. of the

_ previous administration, Federal grants to State and local law enforce: ©

ment authorities amounted to only $22 million. In the first three years
-of my Administration, this same assistance totaled more than $1.5 bil--

lion—more than 67 times as much. I consider this money to be’an invest-

“ment in justice and safety on our streets, an investment Ww hich has been

_yielding encouraging dividends.
But the job has not, been completed. We must now act further to

improve the Federal role in the granting of aid for criminal justice. Such

improvement can come with the adoption of Special Revenue Sharing
: for Jaw enforcement.

I believe the transition to Special. Revenue Sharin g for law enforce-
- ment will be a relatively easy one. Since its inception, the LEAA has given

- block grants which allow State and local authorities somewhat greater

- discretion than does the old-fashioned categorical grant system. But States
and localities still lack both the flexibility and the lear authority they

~ need in spending I‘ederal monies to mect their law enforcement challenges.

Under my proposed legislation, block grants, technical assistance

grants, manpower development. grants, and aid for correctional institu-
" tions would be combined into one $680-million Special Revenue Sharing

fund which would be. distributed to States and local governments on a.

_ formula basis. This money could be used for i impr oving any area of State

-and local criminal justice systems.

I have repeatedly expressed my conviction that decisions affecting
“those at State and loca] levels should be made to the fullest possible extent
at State and local levels. This is the guiding principle behind revenue

sharing. Experience has demonstrated the validity of this approach and -

Lurge that it now be fully applied to the field of law enforcement and
_eriminal justice.

‘Volume 9—Number WW
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“THE CRIMINAL Cope RreFrorM : Act

The Federal criminal laws of the United States date back to 1790
“and are based on statutes then pertinent to effective law. enforcement.

~~’ With the passage of new criminal laws, with the unfolding of new court .

- decisions interpreting those laws, and with the dev elopment and growth.
-of our Nation, many of the concepts still reflected in our criminal laws .

have become inadequate, clumsy; or outmoded.
- In 1966, the Congress: established the National Commission on

- Reform. of the Federal Criminal Laws to analyze and evaluate.the crimi-
= «nal Code: The Commission’s final report of January 7, 1971,.has been’

studied and further refined'by the Department of Justice, Ww orking with
-. the Congress. In some areas this. Administration has substantial disagree-
~ ments with the Commission’ Ss recommendations. But we agree fully with
the almost_ universal recognition that modification of the Code is not -

. merely desirable but absolutely imperative.

Accordingly, I will soon submit to-the Congress the Criminal Code

“Reform Act: aimed at a comprehensive revision of existing Federal-‘crimi-
nal.Jaws. This act will provide. a rational, integrated code of Federal

~~ criminal Jaw that is workable and fesponsiv ¢ to the demands of a modern a
me ‘Nation. |

The act is divid éd into three parts:
/ —J—general provisions and principles,
_—2—definitions of Federal offenses, and,

'—~-3—provisions for sentencing.

Part. 1 of the Code establishes general provisions and principles
- regarding such matters as Federal criminal jurisdiction, culpability,

complicity, and legal defenses, and contains a number of significant inno-

vations. Foremost among these is a more effective test for establishing

Federal criminal jurisdiction: Those circumstances giving rise to Fed-
eral jurisdiction are clearly delineated in the proposed new Code and —
the extent of jurisdiction is clearly defined.

I am emphatically opposed to encroachment by Federal authorities
_ on State sovereignty, by unnecessarily increasing the areas over which —

the Federal Government asserts jurisdiction. To the contrary, jurisdic-_.

tion has. been relinquished i in those areas where the States have demon-
strated no genuine need for.assistance in protecting their citizens.

In those instances where jurisdiction is expanded, care has been

taken to limit that expansion to areas of compelling Federal interest

which are not adequately dealt with under present law. An example of

- such an instance would be the present law which states that it isa Federal

' . crime to travel in interstate commerce to bribe a witness in a State court

proceeding, but it is not a crime to travel in interstate commerce to

~~ threaten or intimidate the same witness, though intimidationmight even
take the form. of murdering the witness.

The Federal interest is the same in each case—to assist the State in

safeguarding the integrity of its judicial processes. In such a case, an
extension of Tederal jurisdiction i is clearly warranted and is ‘provided for

~ cunder my. proposal.’

The rationalization of jurisdictional ‘pases permits greater clarity
. ~-of drafting, uniformity of interpretation, and the consolidation of nu-

_ merous statutes presently applying to basically the same conduct.

‘Volume 9-—-Number aT : .
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/ “some 70 theft offenses—each. written in a different fashion to cover the
“taking of various kinds of property in different jurisdictional situations.

- ~ In the proposed new Code, these have been reduced to 5 general sections.
-.. Almost 80 forgery, counterfeiting, and related offenses have been replaced

aan Property destruction offenses have been consolidated into 4 offenses.

- by only 3 sections. Over 50 statutes involving perjury and false state-
ments -have been reduced to 7 sections. Approximately 70 arson and-

Similar changes have been made in the Code’s treatment of culpa- So

‘bility. Instead of 79 undefined terms or combinations of terms presently
. foundi in title. 18,.the Code uses four clearly defined terms. :

_ ... Another-ma jor innovation reflected in Part One is a codification of

- gencral defenses available to a defendant. This change permits clari-
~-. fication of areas in w shich-the law is presently confused and, for. the first

"time, provides| uniform Federal standards for defense. . .
+. - The’ most significant feature of. this chapter is a codification of

the ‘“insanity” -defense. At present the test is determined by the courts”

_-.and-varies across the country. The standard has become so vague in some. ~

instances that it has led-to unconscionable abuse by defendants. ae
_- . My proposed new formulation would provide an insanity defense 9°

only if the defendant did not. know what he was:doing. Under this

_ formulation, which. has considerable: ‘support in. psychiatric. and legal

circles, the only question considered germane in a murder case, for -

example, would be whether. the defendant. knew that-he was pulling’ -
the trigger of a gun. Questions such as the existence of a mental disease.

- or defect and whether the defendant requires treatment or deserves

imprisonment would - be ‘Teserved for consideration at the time. of -
sentencing.

Part Two of the. Code consolidates the definitions of all Federal
felonies, as well as certain related Federal offenses of a less serious char- .

acter. Offenses and,'in appropriate -instances, specific defenses, are de-

__ fined in, simple, concise terms, and those existing provisions found to be .

obsolete or unusable have beencliminated—for example, operating a
pirate ship on behalf of a “foreign prince,” or detaining a United States -

"carrier pigeon. Loopholes i in existing law have been closed—for example,
- statutés concerning the theft of union funds, and new offenses have been

_created where necessary, as in the case of leaders of organized crime.

We have not indulged in changes merely for the sake of changes.

7 Where existing law has proved sa tisfactory and where-existing statutory -
Janguage has. received favor able intérpretation by the courts, the Jaw

and the operative language have: been retained. In other areas, such

as pornography, there has been a thorough revision to reassert the Fed-
.. eral inter est. in protecting our citizens. -

~The reforms set forth in Parts One and Two of the Code would be

- of little practical consequence without a more realistic approach to those

~_-problems which arise in the post- -conviction phase of dealing with Fed-

eral offenses. -

. . For example, the.penalty structure prescribed i in the present crim-
inal Code is riddled’ with inconsistencies and inadequacies. Title 18 alone.

- provides 18 different terms of imprisonment and 14 different fines, often

.. with no discernible relationship between the possible term of i imprison-
_* ment and the possible levying of a fine.”

001339
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“Part Three of the new Code classifies offenses into 8 categories. for
» purposes ‘of assessing and levying. imprisonment.and fines. It brings the

- “present |structure into line with current judgments as to the seriousness
__ of various offenses and with the best opinions of penologists as the efficacy 2

_ + of specific penaltics. In some instances, more stringent sanctions are (pro- *

_ vided. For example, sentences for arson are increased from 5 to 15 years, - 2

In other: cases: penalties are reduced. For example, impersonating ‘a .

. foreign. official carries a three year sentence, as opposed § to. the: 10 year a,
“. term. originally. prescribed.

To reduce the possibility of unwarranted disparities in sentencing, .
the Code establishes criteria for the imposition of sentence. At the:same |

_ time, it provides for parole supervision after all prison sentences, so that.”

even hardened criminals who serve: their full prison terms will receive
supervision following their release. oo

There: are certain crimes reflecting such a degree ‘of hostility t to. a
society’ ‘that a decent regard: for the commion’ welfare requires that a.

- defendant convicted of those-crimes ‘be removed from free society. For-

- this reason my proposed new Code provides mandatory minimum prison’.

terms for trafficking in hard narcotics; it provides mandatory minimum). _
prison terms for persons using darigerous weapons in the execution ofa

crime; and it ‘provides mandatory minimum prison: sentences for those -
convicted as leaders of organized crime.

~The magnitude’ of the proposed1 revision’ ‘of the Federal Criminal
Code will require careful detailed consideration by the Congress. I have. .
no doubt this will be time-consuming. There are, how ever, two provisions -
in the ‘Code which I feel require immediate enactment. I have thus

-directed that provisions relating to the death penalty and to heroin

tr afficking also be transmitted as separate bills in n order that the Congress
may act more erapidly on these two measures.

DEATH Penanty

The sharp reduction in the application of the death penalty was |.
a component of the more permissive attitude toward. crime in the Jast

decade.. . ,

I do not contend that the death penalty i is. a ‘panacea that will. cure
crime. Crime is the product of a variety of different circumstances—.

sometimes social, sometimes psychological—but i it is committed by human
beings and at the point of commission it is the product of that individual’s
motivation. If the incentive not to commit crime is: stronger than- the
incentive to commit it, then logic suggests that crime will be reduced.

It is in part the entirely justified feeling of the. prospective criminal that -
he will not suffer for his.deed which, in the present circumstances, helps .

allow those deeds to take place.

_. Federal.crimes are rarely “crimes of passion.’ : Airplane hi- jacking .
is not done in a blind rage; it has to be carefully planned. The use. of

- incendiary devices and bombs is not a crime of passion, nor is kidnapping;

all these must be thought out in advance. At present those who plan these.
crimes do not have to include in their deliberations the possibility that they .

will be put to death for their deeds. I believe that in making their plans,:

they should have to consider the fact that if a death results from their
crime they too may die.

SA aE ape nese et a mT ED
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a - Under those conditions, I; afi confident that thPadenrenisomtaliy avery
- be a valuable deterrent. -By making the death penalty av ailable, we will’.

~ provide Federal enforcement authorities with additional leverage to: dis-

suade those individuals who may commit a Federal: crime from taking i
the lives of others in the course of committing that crime.

r the Access to Information Act
dela Loi Sur | acces a Minformati

Be Hard experience has taught us that with: due regard for the rights
a Of all—including the right to life itself-—-we mist return to a greater con- «.

ee cern with protecting those who might otherwise be the innocent victims. ~~

'_-of violent crime than with protecting those who have committed’ those

crimes. ‘The society w hich fails to recognize this .as a reasonable. order-
_ ing of. its priorities must inevitably find itself, in, time, at the mercy of
criminals. es

. ‘America was heading ii in: that. direction in the last decade, and Te!
_- believe that we must not risk returning to it again. Accordingly, Jam
_* proposing the re-institution of the death-penalty.for war-related: treason, -

sabotage, and espionage, and for all specifically enumer rated crimes under

Federal jurisdiction from which death results. oe

Oy Q The Department | of Justice has examined the constitutionality. of
Teil © +2. thé death. penalty in the light of the Supreme Court’s recent. decision’ -

ae "jn Furman v. Georgia. It is the Department’s opinion that Furman holds.
unconstitutional the imposition of the death penalty’ only. insofar as it is

- applied arbitrarily and capriciously. I believe the best way to accommo-.»

- date the reservations of the Court is to authorize the automatic imposi-

tion of the death penalty where it is w arranted.

‘Under the proposal drafted by the Department of Justice, ahearing mo
would be required after the trial for the purpose of determining the |
existence or. nonexistence of certain rational standards which delineate
aggravating factors or mitigating factors.

Among those mitigating factors which would preclude the imposition
- of a death sentence are the. youth. of the defendant, his or her mental

capacity, or the fact that the crime was committed under duress. Aggra-

vating factors include the creation of a grave risk of danger to the national -

security, or to the life of another person, or the-killing of another person

_ during the commission of one of a circumscribed list of serious offenses; -

such as treason, kidnapping, of aircraft piracy. .

. The hearing would be held before the judge who. presided: at:the
“trial and before either the same jury or, if circumstances require, a jury
specially impaneled. Imposition of the death penalty by the judge would

-be mandatory if the jury returns a special verdict finding the existence

‘of one or more aggravating factors and the absence of any mitigating

factor. The death sentence is prohibited if the J Jury. finds the existence. cof

one or more mitigating factors. .

Current statutes containing the death penalty would be amended
_ to eliminate the requirement for jury recommendation, thus limiting the

. imposition of the death penalty to cases in which the legislative guidelines.
_ for its imposition clearly require it, and climinating arbitrary and capri-

"cious application of the death penalty which the Supreme Court has con-. ~
demned in ‘the Furman case. .

”
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_ Dave ABUSE

- eo eee en “No single law enforcement problem has occupied more time, effort
ee and money in the past four years than that of drug abuse and drug addic-

“tion. We have regarded drugs as “public enemy number one,” destroying

_ the most precious resource we have—-our young people—and breeding

lawlesstiess, violence and death. *
. ~ When this Administration assumed office in 1969, only $82 million

> was budgeted -by the Federal Government for law enforcement, preven a
a tion, and rehabilitation in the field of drug abuse.

ae Today that figure has-been increased-to $785 million for 1974—
nearly 10 times as much. Narcotics production has been disrupted, more

- traffickers and distributors: have been put out ‘of business, and addicts
~ and abusers have been treated and.started on‘the road to rehabilitation.’

Since last June, the supply of heroin on the East Coast has been sub- _

stantially reduced. The scarcity of heroin in our big Eastern cities has |
driven up the price of an average “fix” from $4.31-to $9.88, encouraging oo a

more ‘addicts: to’ seek medical treatment. At the same time the heroin - ae

- content of that fix has dropped from 6.5 to 3.7 percent. CO

— Meanwhile, through my-Cabinet Committeeon Intemational Nar-
-. cotics Control, action plans are under ay to help 59 foreign countries. .

' develop-and carry out their own national control programs. These efforts, -
_ linked with those of the Bureau of Customs-and the Bureau of Narcotics

and Dangerous Drugs, have produced heartening results. .

~ Our worldwide narcotics seizures almost tripled i in. 1972. over 1971.
Seizures by our anti-narcotics allies abroad are at an all-time high.

In January, 1972, the French seized a half-ton of heroin ona shrimp

_ boat headed for this country. Argentine, Brazilian and Venezuelan agents

seized 285 pounds of heroin in three raids in 1972, and with twenty —

~ arrests crippled the existing French-Latin American connection. The. -

ringleader was extradited to the U.S. by Paraguay and has just begun to

- Serve a 20-year sentence in Federal prison.

Thailand’s Special Narcotics Organization recently seized a total of
almost eleven tons of opium along the Burmese border, as well asa palf-

“ton of morphine and heroin. 7
Recently Iran scored the largest opium seizure on record—over 12

_tons taken from smugglers along’ the Afghanistan border. “
Turkey, as a result of a courageous decision by the government under

- Prime Minister Erim in 1971, has. prohibited all cultive ation of opium
- within her borders.

These results are all the more gratifying i in light of the fact that
- heroin is wholly a foreign import to the United States. We do not grow

opium heré; we do not produce heroin here; yet we have. the largest. -

addict population i in the world, Clearly we will end our r problem faster
. with continued foreign assistance.

Our domestic accomplishments are keeping pace with international
efforts. and .are producing equally encouraging results. Domestic drug
"seizures, including seizures of marijuana and hashish, almost doubled in
~1972 over 1971. Arrests have risen by more e than one-third and convic-

' tions have doubled. -

" Molume. §—Number -11 .
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se. Th January of 1972, a new agency, the Office of Drug Abuse Law. -
, “Enforcement (DALE), was created within -the Department-of Justice. |
: e . Task forces composed of investigators, attorneys, and special prosecuting

“attorneys have been assigned to more than forty cities with heroin prob-

“-Jems. DALE ‘now arrests pushers at the rate of 550 a month and. has
obtained 750 convictions. .

"At my direction, the Internal Revi enue Service: (IRS) established .
a special unit to make intensive tax investigations of suspected domestic -
traffickers. To date, IRS has collected $18 million in currency and prop- °
erty, assessed tax penalties of more than $100 million, and obtained 25

_ convictions. This effort can be particularly effective in reaching the high
level traffickers and financiers who never actually touch the heroin, but —_

"who profit from the misery of those who do.. a.

.. The problem of drug abuse in America is not a law enforcement
' problem alone. Under my Administration, the: Federal Government has. °.”

pursued a balanced; comprchensive approach to ending this. problem.

‘Increased law enforcement efforts have been coupled with: “expanded
“treatment programs. | ce

_ The Special Action Office for Dri rug Abuse Prevention was created o
. to said j in prev enting drug abuse before it begins.and i in rehabilitating those
who have fallen victim to it.

In each year of my Administration, more Federal dollars have been”
_spent. on treatment, rehabilitation, prevention, and research in the field.
of drug abuse than has been budgeted for law enfor cement in the drug

"field. .

The Special Action Office for Drug Abuse Prevention ni js currently -
*. developing a special program of Treatment Alternatives to Street Crime.

(TASC) to break the vicious cycle of addiction, crime, arrest, bail, and

more crime. Under the TASC program, arrestees who are scientifically
identified as heroin-dependent may. be assigned by judges to treatment _

programs as a condition for release on bail, or asa | possible alternativ eto

prosecution.

. Federally funded treatment programs have increased from sixteen
_in January, 1969, to a current level of 400. In the last fiscal year, the .

Special Action Office created more facilities for treating drug addiction |

~ than the Federal Government had provided in all the previous fifty years.

“Today, federally funded treatment is available for 100,000 addicts
~.a-year. We also have sufficient funds av ailable. to expand our facilities

~ to treat 250,000 addicts if required.

Nationw ide, in the last two years, the’rate ‘of new addiction to heroin
_ registered its first decline since 1964. This isa particularly i important trend

because it is estimated that one addict “infects” six.of his peers. oy

The trend in narcotic-related deaths is also clearly on its way down.

My advisers report to me that virtually complete statistics show such

fatalities declined approximately 6 percent in 1972 compared to 1971.
_ Inspite of these accomplishments, however, it is still estimated that

one-third to one-half of all individuals arrested for street crimes continue

to be narcotics abusers and addicts. What this suggests is that in the area |

of enforcement we are still only holding our own, and we must increase |

the tools available t todo the job.

Volume 9-——Number 11 .
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oT he work of the Special Action Office for Drug Abuse Pr evention has
oo “aided j in. smoothing the large expansion of Federal effort in the area of
-drug treatment and prevention. Now we must move to improve, Federal.

: “action in the area of Jaw enforcement.
‘Drug abuse treatment specialists have continuously emphasized i in -

their discussions with me the need for.strong; effective law enforcement
~ to restrict the availability of drugs and to punish the pusher. .

Oné area where‘I-am convinced of the. need for immediate action
‘is that -of jailing heroin: pushers, Under the Bail Reform Act of 1966, a

... Federal judge is precluded from considering the danger to the community |

“>. when’ Setting bail for suspects arrested for selling | heroin. The effect of. .
- this restriction. is that: many accused pushers are immediately released on
~ bail and are thus given the opportunity to go out and create moremisery, ,

" generate more violence, and commit more crimes while they are waiting
“to be tried for these same Activities

Ina study: of 422 accused violators, the. Bureau of Narcotics and.
: Dangerous Drugs found that 71 percent were freed on bail for a period

_- ranging from three months to more than one. year between the time of:

~arrest.and the time of trial: Nearly 40 percent of the total were free for —

a period ranging from one-half year to.more than-one year. As for the -
_- major cases, those involving pushers accused of trafficking i in large quanti-

_ ties of heroin, it was found that one-fourth were free for over three months . *

to one-half year; one- -fourth were free for one-half year to one year; and

“16 percent remained free for over one year prior to their trial.
In most cases. these individuals had criminal records. One-fi! fth had .

been convicted of a previous drug charge and a.-total of 64 percent had a

record of prior felony arrests. The cost of obtaining such a pre-trial release:

int most cases was minimal; 19 percent of the total sample were freed on.

-personal recognizance and only: 23 percent were required to post bonds of
$10,000 or more.

Sentencing practices have also been found to be inadequate i in-many
_ cases, In a study of 955 narcotics drug violators who were arrested by the

Bureau of Narcotics and Dangerous Drugs and convicted in the courts, a

total of 27 percent received sentences other than imprisonment. Most of |

~ these individuals were placed on probation.

This situation is intolerable. I am therefore calling upon { the Congre eSs
to promptly enact a new Heroin Trafficking Act. .

The first part of my proposed legislation wo ould; increase the sentences
for heroin and morphine offenses.:

Fora first offense of trafficking in less than four ounces of a mixture or

substance containing heroin or.morphine, it prov ides a mandatory sen-
‘tence of not-less than'five years nor more than fifteen years. For a first

~ offense of trafficking in four or more ounces, it prov ides a mandatory sen-
tence of not less than ten years or for life.

‘For those with a prior felony narcotic. conviction who aré convicted

. of trafficking i in less than four ounces, my proposed legislation provides a
"mandatory. prison term of ten years to life imprisonment. For second

offenders who are convicted of trafficking in more than four ounces, I am.

' proposing a mandatory sentence of life imprisonment without parole. °

-While four ounces of a heroin mixture may scem a very small amount

~ to use as the’criterion for major penalties, that amount is actually worth

/ Volume 9—Number i.
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selling four or more ounces cannot be considered a small time operator.
: For those.who are convicted of possessing large amounts of heroin

but cannot be convicted of trafficking, IT am proposing a series of lesser
penalties.

: To be sure: that judges actually apply these tough sentences, my
. legislation would provide that the mandatory minimum sentences cannot

- be suspended, nor probation granted.

The second portion of my: proposed legislation would deny pre-trial
release to those charged with trafficking in heroin or mor phine unless the

. judicial officer finds that release will not pose a danger to the persons or

_ ‘property of others. It would also prohibit the release “of anyone convicted.
_of one of the above felonies who i Js aw’ vaiting | sentencing or the results of —
an.appeal. | ' 7 a

- These are-very.. harsh n measures, to be applied within: very rigid guide-
ines and providing only a minimum of sentencing discretion to judges.

- But. circumstances warrant such provisions. All the evidence shows that
~ we are now doing a Tore effective Jobi in the areas s of enforcement and

high level of street crime being committed by addicts. Part of thé reason, _
'~ I believe, ies in the court system which takes over after drug pushers

have been apprehended. The courts are frequently little more than an~
‘escape hatch for.those who are responsible for the menace of drugs.

~ Sometimes it seems. that as fast as we bail water out of the boat

through law enforcement and rehabilitation, it rans right back in through

the holes in our judicial system. I intend to plug those holes. Until then,

‘all the money we spend, all the enforcement we provide, and all the
rehabilitation services we offer are not going ¢ to solve the drug problem
in America. »

‘Finally, I want to emphasize my continued “opposition to legalizing
the possession, sale or use of marijuana. There is no question about

_ whether marijuana is dangerous, the orily question is how dangerous.

While the matter is stil] in dispute, the only responsible governmental

- approach is to prevent marijuana from being legalized. [ intend, as IT have

Said before, to do just that.’

Conezuston

. This Nation has fought hard and sacrificed greatly to achieve a last-
ing peace in the world. Peace in the world, however, must be accompanied

_ by peace in our own land. Of what ultimate value is it to end the threat to
our national safety in the world if our citizens face a a constant ‘threat to

their personal safety in our own streets?

_ The American people are a law- -abiding people. They have faith | in
the law. It is now time for Government to justify that faith by insuring

that the law works, that our system of criminal justice works, and that

“domestic tranquility” is preserved.

T believe we have gone a long way toward erasing the apprehensions

‘of the last decade. But we must go fur ther if we are to achieve that peace

. at home which will truly complement peace abroad.

-. °° Inthe coming months I will propose legislation aimed at curbing the |
manufacture and sale of cheap handguns commonly known as “Saturday

Volume 9—Number 11 .
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ee night specials, > Tail propose reforms of the Federal criminal-system to
_-providé speedier and more rational criminal trial procedures, and I will

_ continue to. press: for innovation and | improv ement in our .cor rectional
° systems. -

Be _ The Federal Government « cannot do everything. Indeed, it is pro-
hibited from doing everything. But it.can do a great deal. The crime

legislation I will submit to the Congress can give us the tools we need to. >”

do all that we can do. This is sound, responsibl e legislation. lam confident. ©
that the approval of the American people for measures of the sort that I
have suggested will be reflected in the actions of the Congress.

. The W hite House,
March. 14, 1973.

~ RicuHarp Nixon. _
en

NOTE:, For thePresident’: s radio address on law enforc cement ‘and drug abuse | preven- :
tion, see page-246 of the Weekly Compilation of Pr esidential Documents.

~. Department. of Commerce

a Announcement of Intention To Nominate a
Betsy Ancker-Johnson To Be Assistant Secretary for
‘Science and Technology. . MarchM4, 1973.

-The President today announced his intention to nomi-
‘. nate Betsy Ancker-Johnson, of Seattle, Wash., to be Assist-

ant Secretary of Commerce for Science and Technology.

She will succeed James H. Wakelin, Jr., who was Assistant

Secretary for Science and Technology from February 22,

1971, until August 1, 1972.

Dr. Ancker-Johnson is currently academic/science ad-
viser to the research and enginecring group of the Boeing:

Co., in Seattle, Wash., and is head of advanced energy

_ systems for Bocing’s aerospace group. She has also been an

_. affitiate professor of electrical engineering at the Univer-

sity of Washington’since 1964.

' From'1961 to 1971, she worked in Bocing’s scientific
research laboratory. She previously worked in research

laboratories in Princeton, N.J., and Palo Alto, Calif., and

during 1953-54 was a junior research physicist and lec- °

turer in physics at the University of California at Berkeley.

Dr. Ancker-Johnson was born on April 27, 1929, in

Seattle, Wash. She received her B.S. degree from Wellesley

_ College in 1948 and her Ph. D. in physics from Tuebingen

University in Germany. Dr. Ancker-Johnson is a member

of the National Advisory Committee on Oceans and At-

mosphere, a fellow of the American Physical Society and

_.__.a_senior.member of the -Institute-of -Electrical-and Elec-

tronic Engineers.

She is married to Harold H. Johnson. They reside in
Seattle, Wash, |

so. many Americans

- National Action for Foster: Children
Week, T9735

a roclamation 4198. “March It, 1973

‘a Proclamation

In today’s rapidly changing, highly mobile society,
more children than ever find themselves temporarily, or —

"even permanently, separated from their parents. Such

children may carry lasting emotional scars unless they

can be placed in a stable family environment where they

_can feel loved and secure,

In the past year alone, more than 300,000 American

children were living in foster homes. It is gratifying that

are working to help foster children.

They: include not only professionals in the ‘child welfare

field but hundreds of volunteers—businessmen, church

and community leaders, and members of civic groups—

all dedicated to the principle that none of our children

~ should be deprived or neglected.

In recognition. of these efforts, I am asking the Nation
to set aside a week during which we can assess the needs of

foster children, encourage States and communities to plan

activities which will help meet those needs, and renew
our determination to assure foster children that we care

- about them and their well-being. ,

-Now, THEREFORE, I, RicHarp Nixon, President of the

United States of America, do hereby designate the week of

April 8 through April 14, 1973, as National Action for

Foster Children Week, 1973.

~ Turge Governors and Mayors to join me in proclaiming

this observance, and I earnestly call upon citizens every-

where to volunteer their talents, energies and compassion

Volume 9—-Number 1
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March 20, 1973

Reference your memorandwa herein of March 16 last
concerning questicns that Minister has raised relating

to the proposed Cabinet memorandum:

(@) Suicides

Mr. Shuster of the Correctional Research Branch

has prepared the following memorandum in this

connection:

During the Fail of 1970, the Research Centre

completed an analysis of suicides which had occurred

in Canadian Penitentiaries during the period

January ist, 1959, to September 17th, 1970. As a

result of the study, a large number of cross-tabulation

tables were produced. in relation to the questions

asked inPara. (a) and in view of the urgency of this
matter, I have selected the attached tables which

appear to be most pertinent for this analysis:

Table 1 - Type of Offence by Length of

Aggregate Sentence

Table 2 - Time Served from Admission to Suicide

by Time Remaining to Serve (if no
paroles granted).

in addition, for comparative purposes, Table 3

represents. a description of selected population

characteristics of penitentiary meles on register

as of December 31, 1968, compiled by Statistics
Canada as part of the penitentiary reporting system.

It is important to note however that in comparing
characteristics of suicides with date on inmates who

were in Penitentiaries at any particular time,

«+2 001347
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NUMBER AND PERCENTAGES OF SUICIDES BY MOST SERIOUS OFFENCE RELATED TO AGGREGATE SENTENCE OF INCARCERATION

Most

AGGREGATE SENTENCE OF INCARCERATION (MONTHS)

Death

closedyinde
ue en garth

Serious 0-24 36-47 48-71 72-119 120-179 180-239 240-449 Life © Comm.
offence N % N % N % N- % N 3 N 3 N & N % N % N % N

Homicides . ° .

and

Attempts 1

Rape and

Attempts . , 1

oe

1.2 1 1.2 1 1.2 1 1.2 9 10.6 6 7.1 21 24.7

Indecent

Assault on

female, male

other sex

offence 1

Assaults &

woundings 1 1.2 ed 2 2.4

1.2] 3 3.5 2 2.413 3.5 |4Robbery 1 19 22.4

10.6 | 7 | 20.0

3.5 | : | 3. 3.5

B. & E. 9

Escape

Theft,

Poss.

Stolen

Goods,

Fraud 1

Drug

Offences 2 2.4 , . 2 2.4

Other

Crim.

Code 2

TOTAL 2 2.4} 28 15.3 | 8 10.61 6 7.1 1 85 100.0

+ 2 - 901348

32.9 13
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Number and Percentage of Suicides by Time Served Since Admission

Related to Time Remaining to Serve (if no paroles granted)

Time Remaining (months)

Document disclosed under the Access to Information Act

Dopumenddivgiigue RASRARGH GEN Tees a linformation

Time

Served Life and

(months) o-3]| 4-9] 10-31] 12-17] 18 - 23 | 24 - 35 | 36-59 | 60 - 119 | 120-249] Indet. Total

vn a¢| un a¢|n 4] yn ¢| wn ¢|[n ¢4i[n i g{[n 2 [wn 2] wn 4l/n ¢

0 1 1.2 Ll 1.2] 1 2.2} 2 2.2 | 1 2.2 5 5.9

1-3 u u7| 3 3.513 3.5) 2 2.8 2 2.4 | 14 16.5
4-6 2 2.4) 4 4.7] 1 21.2 3 3.5 | 10 11.8

7 -9 3 3.5 2 aul 1 12,3 3.5 fa 2.2 1 1.2 | 11 12.9

10-11 L 1.2 1 1.2] 21 1.2 3 3.5

112-23 2 2.4) 3 3.5/1 1.21 3 3.5] 2 2.4] 2 2.4 13 3.512 2.4 2 2.4 | 20 23.5

24-35 1 1.2] 1 1.2 1 21.2 |2 2.4] 1 1.2 | 6 7.1

136-59 1 1.2] 1 2.2 [2 2.2}/1 2.2 Jl 2.2} 2 2.4 7 8.2

60-119 1 1.2 |2 2414 47 17 8.2

120-124 1 1.2 1 1.2 2 2.4

Total 4 WT] 7 8.243 3.5 Ly 16.5 | 9 10.6 }11 12.9 18 9.4)7 8.2 | 7 8.2 }15 17.6 | 85 100.0.
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smstitytion: TOTAL MALES ON , . .

REGICE: | _ REGISTER SELECTED POPULATION CHARACTERISTICS - TABLE "A®

CANADA as of DECEMBER 31, 1968

Population ‘ ~ Total oo
Characteristics r

Murder Attempted Man Rape Other Wounding | Assaults [ Robbery [Breaking& Prison { Theft { Have stolen| Frauds | Prost. and
murder | slaughter Sexual Entering Breach goods . Procuring

Mo, in each = | 329 47 215 j 143 217s j307 76 1540 1653 |276 570 } 301 193 20
offence group : . . .

4.88 0.7% | 3.26 | 2.14] 3.28 | 1.6% | 1.1% 22.7% | 2h.36 Alb) 8.4% Lobb 703%{ 0.3%

Offensive Pther Crim,| Narcotic Other Parole Habitual Traffic

Weapons Code Cont, Act Fed.Stats| Violator | Criminal ! Crim. Neg

5h 254 223 25 125 10h =| 19

0.8% 3.7% | 3.3% | 0.4% 1.8% | 1.5% | 0.3% 7 791
Dyes |S -3 yas Lk wl & “Sere 5 & -8 yrs 6 & -TOyrsl 104-15 wr 15X-20 wrsl 20% over Comnuted Tife| Prev. det,

Term of 394 2332 1248 522 628 570 £18 105 83 97 R73 121
sentence ; on -

5.8% | 34.3%) 18.4%) 7.74 9.28] 8.4% 6.2% 1.5% | 1.2%] 1.4%] 4.0% 1.8% 6791
-15 15 16 17 18 19 20-2h 25-29 30-35 35-39 y BO~LL 45-49 50-59 & & over

Age on 75 25 84 220 | 316 2000 1426 973 683 Abd 270 . 270 Th
admission . , fo .

0.1%} O.4% {| 1.28 3.28 | 4.7% | 29.5% | 21% | 14.3%} 10.1%} 6.66 40% 10% 1.1% 6791.

~15 45 16 17 18 19 20~24 25-29 30-34 35-39 BO-kh 45-49 50-59 60 & over

Present age 2 16 45 1154 =[265. |2i3h = {3051 fzo2u [732 = 55 | 310 | 352 92

0.03% 0.26] 0.74 2.32] 3.9%} 31.4%] 16.9%] 15.14 10.88] 7.68 4.68 5.2%, 1.4% 6791
None 1 2 3 4 5 6-10 41-15 16-20 [20 & wer .

No of previous 1261 999 918 820 690 516 1132 311 70 Th
commitments : : . .

18.64); 14.7%] 13.5%] 12.14 10.2%) 7.66 | .16.7% | 4.64 | 1.0%] 1.1% 6791

None ~3 mes 3 & mo 6 mos & 1 & <2 2 & -3 3& -5 5 & -10 10 yrs ,

no3 -l yr vrs yrs yrs yrs & wer

Tine served in [+21 328 208 «| 495) | 947 732 [ions = f25 [647
Anat. orior to - :

present edmission| 18,6%, 4.8%] 3.1% 7.34 1% 10.8% | 15.4%]. 16.6%] 9.5% 6791
First ~ Gaol Ref. Pen. Geol & Gaol & Ref. Gaol, Hef
corm. Ref. Pen. & Pen. - & Pan,

peviou inst, {2-261 [1290 LOL 507. | 435 1718 [390 736
petory . : ; , :

18.64] 19% 5.92| 7.5% 6.48 | 25.3% 5.7% | 11.6% 6791

+ Prepared by the Correctional Research Division from tables supplied by the Judicial Section, D.3.5,
001350
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/ fl - oo &
Gouvernement

du Canada MEMORANDUM NOTE DE SERVICE

| ~ | SECURITY CLASSIFICATION DE SECURITE |

THE DEPUTY SOLICITOR GENERAL ait le Haga A
OUR FILE— N/ REFERENCE F it } .

_| Classer |
| YOUR FILE— V/REFERENCE

SPECIAL ADVISER,

CORRECTIONAL POLICY | March 20, 1973

With reference to your menorandum of today
I attach a proposed Appendix "B" for the Cabinet
memorandum herein.

I have no comments to make concerning the
substance of the memorandun.

4 In par agraph 3. (line 4 the expression
Appendix ce enoula, I think, be Appendix "3B".

There are several typographical errors that
indicate the need for close proof-reading of the
ocument..

Att. A. J. MacLeod.
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of Canada du Canada MEMORANDUM ~— NOTE DE SERVICE
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TO x .A [) THE DEPUTY SOLICITOR GENERAL OUR FILE— N/REFERENCE
L _

[~ | YOUR FILE — V/REFERENCE

ca CORRECTIONAL POLICY om

SUBJECT

OBJET

CGSB STANDARD FORM 22d-

Reference your memorandum herein of March 16 last
concerning questions that the Minister has raised relating
to the proposed Cabinet memorandam:

(a) Suicides

Mr, Shuster ofthe Correctional Research Branch -

has prepared the following memorandum in this
connection:

Background

During the Fell of 1970, the Research Centre
completed an analysis of suicides which had occurred
in Canadien Penitentiaries during the period

January ist, 1959, to September 17th, 1970. As a
result of the study, a large number of crosse-tabulation

tables were produced. In relation to the questions
asked in Para. (a) and in view of the urgency of this

matter, I haye selected the attached tables which
appear to be most pertinent for this anaiysis:

Table 1 ~ fype of Offence by Length of

Aggregate Sentence.

Table © ~ Time Served from Admission to Suicide
by Time Remaining to Serve (if no

paroles granted).

In addition, for comparative purposes, Table 3
represents a description of selected population

cheracteristics of penitentiary males on register
as of December 31, 1968, compiled by Statistics
Canada as part of the penitentiary reporting system.

It is important to note however that in comparing
characteristics of suicides with data on inmates who
were in Penitentiaries at any particular time,

202
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wn De

extreme caution should be exercised in making inferences from
one s¢t of data to the other. I have therefore provided —

the data on general population characteristics to indicate,
in very goneéral terms, whether there appoar to be differences
between the tro populations (1.e. suicides and other Peni-

tentiary inmates). | |
nalysis of Table 1

in relation to type of offence which resulted in
the inmates being committed to a Penitentiary, Table 1
shows that 21 of the 85 suicides or 24.7% had been
sentenced for an offence involving a homicide or an

attempted homicide. This compares with 8.7% of the
general inmate population (see Table 3). With respect
to length of sentence 17.7% of the suicides were
serving indeterminate sentences, Of these 10.6% were
serving straight life sentences and a further 7.1% were
serving life sentences as a reguit of having the death

penalty commuted to life imprisonment. The comparative
figures for the general inmate population are as follows:

Straight Life 4.0%
Death Commted 1.4%

Table 1 also shows that 4.7% of the suicides had definite
sentences of 20 years or more aa compared with 1.2% of
the general inmate population.

lysis of Table 
2

fable 2 shows that 50.6% of ali suicides occur
within the first year after admission to a Penitentiary
and a further 23.5% within 2 years. This table also
shows that 25.8% of suicides would have had 10 or more
years remaining to serve, if no parole were granted
(thie statistic includes life sentences as well).

Effect of Pre-1967 Murder Provisione

A person who Killed a hostage or kidnapped
person or who Killed someone by exploding a bomb on an

alreraft would be guilty of capital murder under the —

pre-1967 (and immediately current) law, and accordingly
. Of "Segravated murder” under the proposed amendments
to Bill ¢-2, if 1t were proved that the murder was
“planned and deliberate" (former section 202A).

A person who "hired a killer" to kill someone _

else would be a party to and guilty of the murder either
as having abetted it (section enka aay? or as having
eounselied or procured it (section 22
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+23



Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur I’accés 4 !’informatior

wa hae

If it could not be shorn, in one or other of the -
four cases, that the killing was “planned and
deliberate" it would be very difficult to bring any
of the cases under the definition of what is called
"‘gonstructive murder" or "murder in the commission -
of offences”, because it would be necessary to show:

I" .

(a) ‘that the offence in question was committed
while the defendant was committing or
attempting to commit one of the enumerated
offences in lséction 213, 1.€., treason,
sabotage, Parent? escape or reacue from

prison or lawful custody, resisting lawful
arrest, rape, indecent assault, forcible
abduction, robbery, burglary or arson;

(b) that he meant to cause bodily harm for
the purpose of facilitating commission of
the offence or facilitating his flight
after committing or attempting to commit

it, and the death ensued from the bodily
harm; or that he administered a stupefying
or overpowering thing or wilfully stopped
the breath of a person for one of the
preceding purposes; or he used a weapon in
committing or fleeing from the offence or
attempted commission of it and the death

ensued as a consequence; and

{c) that the things mentioned in paragraph (b)
above were done "by his own act" or that he
counselled or procured the killing by one
or other of the means mentioned.

There is no way in which hired killers or Killers
of hostages, persons Kidnapped or passengers in :
aircraft could be, in effect, guaranteed conviction 48 ©

“aggravated” murderers under the proposed amendments
unless the lawvere further amended to provide, so to
speak, that “aggravated murder" includes any murder,
whether planned and deliberate or not, of a hostage,
& person who has been kidnapped, a passenger on an
airplane and a murdex by a person who has been hired
to commit it.

(¢) Constitutional Division
nsibili the U,5.Aos

of Criminal Law

issue” Bvt4 Matas has prepared the following on this

_ In the United States, the Federal Government has
jurisdiction to define and punish piracies and felonies 001354
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committed on the high seae and offences against the

Lew of Nations (Article 1, Section &, Clause 10,
U. 8. Constitution). It aiso has power to make all

laws whith are necessary and proper for carrying

into execution the powers vested in it by the
Constitution (Article 1, Section 8, Clause 18).
The States are given all powers not delegated to the

Federal Goverrment by the Constitution and not
expressly prohibited to the States (Amendment 10).

There is no express allocation of the criminal

‘ law power in the Americen Constitution, Since the

residuary power is in the States it is the States

that have the criminal law power. Except for the
express provision about piracies, etc., the only

federal criminal law power is6 the power to make
- those criminal lews that ere necessary and proper to

execute the porers othervise grented.

In Canada the situation ie the opposite. The
eriminal law power is expressly given to the Federal |
Government, by s. 91(27) of the British North America
Act. Each Province is given the power to impose

punishment, by fine, penalty or imprisonment, for

enforcing any Jaw of the Province made in relation to
any matter coming within any of the classes of subjects

over which the Province is given jurisdiction

_ On the question concerning the U.8. propesais for the
reinstatement of the death penalty for a number of federal

| erimes the situation is that Mr. Hofley has, for two days, been

trying to find out from our counterparts in Washington what the
situation is. They seem to be unavailable thus far. As soon
as we cen get "firet-hand information” concerning these
proposals we shall make the information available in a separate
memorandum to you,

A. J. MacLeod.

AJHVEGH
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yee NUMBER’ AND PERCENTAGES OF SUICIDES BY MOST SERIOUS OFFENCE RELATED TO AGGREGATE SENTENCE OF INCARCERATION

. AGGREGATE SENTENCE OF INCARCERATION (MONTHS) .
Most - : - ; Death TOTAL

Serious 0-24 25-35 36-47 - AB-71L 72-119 120-179 180-239 240-449 Life . Comm. —
Offence N g N % N % N- % N 3&3 . N Ss NN: 3% N 2 wN % N 2 - N
Homicides , . i. - . -
and |

Attempts 1 1.2 | 1 1.2 1. 1.2 1 1.2}, 1 1.2 1 1.2 9 10.6 6 7.1 21 - 24.7

oe

Fe a 35 400.0 .et 1 O ; So th N nN o ‘os ND co WwN ° wo i w Tea wn eoWw oe wo . a wn wi wo wi wi te) wi on LN oN — ° we
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Number and Percentage of Suicides by Time Served Since Admission
Related to Time Remaining to Serve (if no paroles granted)

Time Remaining (months)

maine 7

served ; - . . Life and

(months) o0-3{ 4-9] 10 -33| 12 -17| 18 - 23 | 24 - 35 | 36-59 | 60 - 119 | 120-249| Indet, |. Total

N 4| N aio t N 6 N 4 N % N ZN % N 4 \ ne? N $

0 1 4.2 1 1.2 )a 1.2}2 2.2 | 1 21.2 5 5.9
1-3 h U7) 3° 3.5] 3 3.5 | 2° 2.4 2. 2.4 | 14 16.5

1-6 2 a4) 4 4o7)-1 1.2 3 3.5 | 10 12.8

1 -9 | | 303.5). | -2. 2.4) 1 ‘1.2 | 30 3.5 2 2122 1 12 | .l 1a.s

LO-11 er oe | 1 we}. 3.2) 3 3.5

1,2~23 | 2 2. 3 3.5} 1 2.21 3 3.5) 2 2.4 | 2 2.4 | 3 3.5) 2 2.4 2 2.4 | 20 23.5

24-35 1 1.2{ 1 2.2 | oo oye bo o2.2 2 24) 2- 2.2) 6 7.

36-59 | a | | a ue} a cre |a aeela oa.2 fa 2.2} 2 2.4 7 8.2
60-119 . oo a | : | 1° 1.2 52 2.4 4 "7 7 8.2

- 120-124 | : | . | . ep - 1 1.2 1 2.2 ton 2,4

Sotal WoW 7 8.2;3 3.5 ay 16.5 9 10.6 j11l 12.9 1/8 9417 .8.2 17 8.2 145 1766 “85 100.0

e-
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Table 3 ’ RESEARCH CENTRE

Pooulation

Characteristics

No, in each

offence group

Total

Mirder Attempted Man- Rape Other Wounding Assaults Robbery [Breaking & Prison Have stolen Frauds Prost. and
_ mur der slaughter Sexual Entering | Procuring

329 47 215 143 217 107 76 1540 1.653 93 20

ver 
.

GS - 0.7% 3.26 2.181 3.2% 1.6% 1.1% 22.7% 2.3% 7.3% 0.3%

Offensive Other Crim,

Weapons Code

Narcotic

{ Cont. Act

ther

Sed. Stats

Parole

Violator

Yabitual Traffic

Criminal Crim. Nee.

5h 25h.

0.8% 3

223 25 125 10, . | 29

e

- 20rs 2 & -3 yr

741° 3.33 | OAS} 1.88 | 1.5% | 0.3%
Feb wh ~Srs] 5 & -6 yrs[ 6 & -lOyrs Wu-15 we l*%-26 wes! 20h over

394 2332 1218 D22 570 £18 105 - 83

act nn Pod _ : . .

5 6/5 34.03% 18.4% 7.74 9. 2% 8.18 6.2% 1. 5% 1. 2h . o79]

“a5 15 16 i7 18 19 202k 25-29 3C-3h 50-59 | 60 & over ”

75 25 eh 220 | 316 200 1826 973 7O Th

O.13{ O46 | 1.2% 3.2% heT | 29.5% | 216 | 14.3% 108 | 1.18 - 691.

a 13 18 17 __ 28 2 20-84 29-29 30-74 “E5259 60 & over es —
present age 2 16 LB | 15h 265 213k A151 |1024, 351 92

a ne rm o 4 : . .
| 060 a 0.28 0.77 223% 3.9% 31.LA 16.9% Lod 5 oes Lo2% 6791

ens | 2 {2 3 b 5 6-10 1-15 16-20 |S ~ eee

No of prcvicus A251. G39 918 520 690 516 1132 331 70
eciunbtincrst 3 . . . :

. 18,68] 14.7%] 13.5%] 1214 10.28 | 7.6% | 16.7% | 4.6% | 1.0% 6F9L

— Yona 3 OS 3% 8 feomes & 1&2 2& -3 3 & +5 5 & ~10 16 yrs ~ rs
nos -l yr yT3 yrs yrs vrs & over

3.261, 328 208 195 97 732 LOLS 1125 6h7

13.62, 4.68{ 3.181 7.37) InB |- 10.6% | 15.481. 16.63] 9.5% O71

First | Gael ( Ref Pen. {Grol & “Gaol & Het. tol, wer - we eres ee eee
Cora, _. nef. Pea. & Pen, & Pen

1290 | OA =| 507, | 435 | 1728 = | 390 786

19% 5.95; 725} O.h% | 25.38) 5.76 | 11.64 O79. 001358
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[| Government Gouvernement

Canada du Canada MEMORANDUM -NOTE DE SERVICE

| . SECURITY- CLASSIFICATION - DE SECURITE

to D> THE DEPUTY SOLICITOR GENERAL
/ ; / . OUR FILE— N/REFERENCE

_ _|

[ | YOUR FILE— V/REFERENCE

"FROM SPECIAL ADVISER,
| CORRECTIONAL POLICY 4 DATE March 20, 1973

OB/ET” Capital Punishment

With reference to your memorandum of today
I attach a proposed Appendix "B" for the Cabinet
memorandum herein. ;

I have no comments to make concerning the

substance of the memorandum.

In paragraph 9. (line 4) the expression .
Appendix "C" should, I think, be Appendix "Bl.

There are several typographical errors that | | _
indicate the need for close proof-reading of the

document.

- MacLeod.

po. picalerd
A. JAtt.
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APPENDIX B

- Baw Relating to Parole and Temporary Absence of
Inmates Serving Sentences Upon.Conviction for Murder

-Regulations under the Parole Act’

Regulation 2(3) provides that a person who is
serving a’sentence of imprisonment to which a sentence of

death has been commuted either before or after the coming

into force of this subsection (i.e., capital murder) or a
person upon whom a sentence of imprisonment for life has

been imposed as a minimum punishment after the coming

into force of this subsection (i.e., non-capital murder )
shall serve the entire term of the sentence of imprisonment

unless, upon the recommendation of the Board, the Governor

in Council otherwise directs.

Regulation 2(4) provides that the Board shall
not recommend a parole, in a case coming within subsection (3),
until at least ten years of the term of imprisonment minus

(a) in the case of a sentence of imprisonment for

life (i.e., non-capital murder), the time
spent.in custody from the day on which the

inmate was arrested and taken into custody

- in respect of the offence for which he was

sentenced to imprisonment for life to the

day the sentence was imposed, have been served; or

(b) in the case of a sentence of death which has

. . been commuted (i.e., capital murder), the time
spent in custody from the day on which the

inmate was arrested and taken into custody

in respect of the offence for which he was

sentenced to death to the day the sentence was

commuted, have been served.

Temporary Absence

Section 26 of the Penitentiary Act provides,
in relation to all inmates of penitentiaries, including

murderers serving life sentences, as follows: —

" 26. Where, in the opinion of the Commissioner
or the officer in charge of a penitentiary, it is >

necessary or desirable that an inmate should be

absent, with or without escort, for medical or

humanitarian reasons or to assist in the rehabili-

tation of the inmate, the absence may be authorized

. from time to time

(a) by the Commissioner, for an unlimited

. . period for medical reasons and for a

, period not exceeding fifteen days for

humanitarian reasons or to assist in

the rehabilitation of the inmate, or

(b) by the officer in charge, for a period

not exceeding fifteen days for medical

reasons and for a period not exceeding

three days for humanitarian reasons

or to assist in the rehabilitation of

the inmate."
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Government Gouvernement

gFCanada du Canada MEMORANDUM NOTE DE SERVICE
oS,

| SECURITY - CLASSIFICATION. DE SECURITE

|

| YOUR FLEA V/REFERENCE

DEPUTY SOLICITOR GENERAL DATE :

| March 20, 1973

Capital Punishment - Bill of Rights

1. Some time ago you asked me to get in teuch with the Department
of Justice to ascertain their views on the suggestion made by the Right

Honourable John Diefenhbaker to the effect that the current provisions of

the Criminal Code relating to capital punishment would be contrary to the

Canadian Bill of Rights and that the matter should be referred to the

Supreme Court of Canada for a decision.

2. I hed, at the time, written to the Bepartment of Justice and

I have been informed during a telephone conversation a few days ago with

the Assistant Deputy Minister of Justice (Don Christie) that his view is

that, if the matter were placed befere the Supreme Court of Canada, the

Court would likely decide that there is no conflict between the Criminal

Code provisions relating to capital punishment and the Canadian Bill of _

Rights. He doubts, in other words, that the reasoning followed by the

Judges of the United States Supreme Court would have any application in

Canada.

3. Mr. Christie referred me to a statement made recently by the

Prime Minister of Canada on the suggestion made by Mr. Diefenbaker, and

where the Prime Minister indicated that such a matter in a demecratic society

like ours should be decided by Parliament and not by the Courts.

4. In the circumstances, the question whether the suggestion made by

Mr. Diefenbaker hae validity does*#eed to be dealt with on its merits. In
any event, I doubt that you would wish to express any firm views on this

question as, certainly, this is a matter thet the Court itself should be

deciding were the matter to be placed before it by a person convicted of
capital murder.

*

\

ORIGINAL SIGNED BY

ORIGINAL SIGNF PAR

R TASSE.

, ; Roger Tassaé
RT/b1 ; ,

c.c. Mr. J. McDonald

Ho (ete: 001361
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[jx Government Gouvernement

peecanada du Canada MEMORANDUM NOTE DE SERVICE

SECURITY - CLASSIFICATION- DE SECURITE

MR. A.J. MacLEOD, 0.C.
OUR FILE— N/REFERENCE

. | [YOUR FILE—V/REFERENCE

FROM

be DEPUTY SOLICITOR GENERAL a

i . | March 20, 1973

SUBJECT

OBSET Capital Punishment

The attached Cabinet Memorandum on capital punishment

has been revised after discussion with the Solicitor General.

I would be pleased to have your comments. I would also

appreciate it if you could prepare Appendix “B" which is a

résumé of the law, including regulations under the Parele Act

concerning the release on parole or temporary absence of

inmates convicted of murders.

RT/h1 Roger Tassé

Ene.

‘ 001362

CGSB STANDARD FORM 22d - : 7540-21 - 865-6699 . -, ae
- - SB .. . - wie So

, FORMULE NORMALISEE 22d DE L' ONGC



y/
~S

je

TO

~- Government Gouvernement

Document disclosed under the Access to Information Act

Document divulgué en vertu \eE) | poi surlacces.4 | information

f.

of Canada =du Canada MEMORANDUM NOTE DE SERVICE

SECURITY- CLASSIFICATION- DE SECURITE

MR. ALLAN MacLEOD,
A SPECIAL ADVISOR ON CORRECTIONAL . OUR FILE— N/REFERENCE
| POLICIES -

: ‘i ‘Frour FILE— V/REFERENCE

from MR. DAVID MATAS — 5
D6 «= SPECIAL ASSISTANT are

OBJET CRIMINAL LAW JURISDICTION IN THE UNITED STATES AND CANADA

- In the United States, the Federal Government

has jurisdiction to define and punish piracies and felonies

committed on the high seas and offences against the Law of

Nations Article 1, Section 8, Clause 10, U.S. Constitution.

it also has power to make all laws which are necessary and

proper for carrying into execution the powers vested in it -

by the Constitution, Article 1, Section 8, Clause 18. The
states are given all powers not delegated to the Federal

Government by the Constitution and not expressly prohibéted

to the St&tes, Amendment 10.

- There is no express allocation of the criminal _

law power in the American Constitution. Since the residuary

power is in the States it is the States that have the criminal

law. power. Except for the express provision about piracies, —

etc. the only federal criminal law power is the power to make

- those criminal laws that are necessary and proper to execute

the powers otherwise granted.

In Canada the situation is the opposite. The

criminal law power is expressly given to the Federal Government ,

by s.91(27) of the British North America Act. Each Province.
is given the power to impose punishment, by fine, penalty or

imprisonment, for enforcing any law of the Province made in

relation to any matter coming within any of the classes ;

subjects over which the Province is given jurisdiction, s s.92(15).

the only differences between the American
and the Canadian situation that prevent the Canadian situation
from being the exact opposite of the American is, first, that >

the Canadian federal power is express rather than residuary.
However, even if the federal criminal law power were not express,

this. power would remain in the federal government, since the

a Jt 2- /
(1% - tt anes 2 |
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federal government has the residuary pover under the British
North America Act. Secondly, there is no specific criminal
law power given by the Canadian Constitution for certain types
of erimes to either the federal government or the provincial
governments. Thirdly, the Canadian provincial imposition
of punishment power is restricted to imposition of punish-
ment by fine, penalty or imprisonment, so that capital
punishment is not within the power of the province. The
American power to do what is necessary and proper does not

exclude by its terms the imposition of capital punishment.

David Matas.

c.c. B.C. Hofley.
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v%%, Statistics Statistique
iSe Canada Canada

March 20, 1973.

The Honourable Warren Allmand, M.P., hanced over be |
Solicitor General, )o— Mac Devsld
Sir Wilfred Laurier Building, Xx

340 Laurier Avenue West, EN
Ottawa, Ontario,

KIA OP8.

‘Dear Sir:

Please find enclosed the tables which you have requested.

Since our 10 year murder statistics computer tape is being updated,

certain data had to be added in by hand to the tables.

The following are the code breakdowns for Table 1:

Occupation of suspect:

O01 - agriculture

02 - armed services, navy, air force

03 - clerical

04 - commercial

05 - communication

06 - construction

07 - electrical light and power: production and

stationary enginemen

08 - financial

. 09 —~ fishing, trapping, logging

10 - labourer

11 - managerial

12 - manufacturing and mechanical

13 - mining

.14 - professional

15 - service: domestic

16 - service: personal

17 - service: protective

“18 - service: other
19 - transportation

20 - housewife

21 - student

22 - retired or pensioner

00 = not stated or not known.

vee 2
Ottawa, Canada
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The following are the code breakdowns for the disposition of the

suspect sent to trial:

‘hese coderOl - unfit for trial

02 acquitted - capital murder ane t Be.

03 acquitted - non-capital murder > daredl
04 - acquitted - murder cou =o tatty:
05 acquitted - manslaughter J
06 acquitted - other lesser offences 7 —!) 6

07 - acquitted - by reason of insanity .

08 - convicted ~ capital murder and executed 37 ]
09 convicted - capital murder and commuted Q - [ 9

10 convicted - capital murder and sentenced to life

; imprisonment (under 18 years of age) (Y- ee
11'- convicted - capital murder and pending review

12 convicted - non-capital murder (© 7 VW
13 convicted - murder ‘

14 - convicted - manslaughter \V = 2f
15 - convicted - other lesser offences - (2

16 acquitted - capital murder - after change of law 0
17. - acquitted - non-capital murder - after change of law

18.- convicted - capital murder. and executed - after change

-19 =-convicted ~ capital murder - after change of law

20 ~-convicted ~ capital murder and sentenced to life

‘“4dmprisonment (under 18) - after change of law

« 21 - convicted - capital murder and pending review

'. 22 =. convicted - non-capital murder - after change of law

23'= awaiting trial

24 - stay of proceedings

25 + final disposition not yet reported

26 - died before conviction or acquittal _ ae .

27 - charge withdrawn during court procedure after . .

preliminary hearing

00 - not known or not applicable.

Please note that in Table 1, the suspects coded 00 under disposition

of the suspect sent to trial are generally the accused who never

progressed past the preliminary hearing stage.

” savenites who were elevated to adult court for trial have also been
_ tabulated.

: Table 2 shows those suspects who were charged \ with capital murder and
eventually t had their charge reduced to non-capital murder.

weed
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Should you require any further information about the tables, please

contact Mrs. Teresa Bleszynski at 994-9333.

Yours sincerely,

pecs Le!
K.A. Holt,

Assistant Director,

Judicial Division.

Encl.
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( _ Government, Gouvernement
af Canada = du Canada MEMORANDUM NOTE DE SERVICE

" Qo

6 ;
[ the | SECURITY - CLASSIFICATION - DE SEGURITE 4

ep 7aMR. A. J. MacLEOD, Q.C. four re= niprbice 2 aN ;
L , \ co .
[ oO | YOUR FILE— V/REFERENCE ,

Or MR. S. A. SHUSTER <=

_ March 19th, 1973

SUBJECT

OBJET

CGSB STANDARD FORM 22d

‘Background:

CAPITAL PUNISHMENT

_ his is further to our discussion of this morning in
relation to Para. (a) of Mr. Tassé‘'s memo dated March 16th,

1973. .

During the Fall of 1970, the Research Centre completed
an analysis of suicides which had occurred in Canadian Pen-
itentiaries during the period January lst, 1959 to September

'i17th, 1970. As a result of the study, a large number of

cross-tabulation tables were produced. In relation to the
questions asked in Para. (a) and in view of the urgency of

this matter, I have selected the following two tables which - _
appear to be most pertinent for this analysis.

Table 1 - Type of Offence by Length of Aggregate
Sentence

‘Table 2Z2-~. Time Served from Admission to Suicide
by Time Remaining to Serve (If No ©

Paroles Granted) .

In addition, for comparative purposes, ‘Table 3 represents a_
description of selected population characteristics of pen-
itentiary males on register as of December 31, 1968 com-

piled by Statistics Canada as part ef the penitentiary re-

porting system. It is important to note however that in
comparing characteristics of suicides with data on inmates

' who were in Penitentiaries at any particular time, extreme

caution should be exercised in making inferences from one |
set of data to the other. I have therefore provided the
data on general population characteristics to indicate,
in very general terms, whether there appear to be differences
between the two populations (i.e. suicides and other Peniten-
tiary inmates) - oo

001368

7540-21 -865- 6699 FORMULE NORMAUSEE 22d DE U ONGC



Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur /accés a l'information

Analysis of Table 1

In relation to type of offence which resulted in the

inmates being committed to a Penitentiary, Table 1 shows that

21 of the 85 suicides or 24.7% had been sentenced for an

offence involving a homicide or an attempted homicide. This
compares with 8.7% of the general inmate population (see

Table 3). With respect to length of sentence 17.7 %£f the
suicides were serving indeterminate sentences. Of these

10.6% were serving straight life sentences and a further

7.1% were serving life sentences as a result of having the

death penalty commuted to life imprisonment. The comparative

figures for the general inmate population are as follows:

Straight Life 4,0%

Death Commuted 1.4%

TOTAL 5.4%

Table 1 also shows that 4.7% of the suicides had definite

sentences of 20 years or more as compared with 1.2% of the

general inmate population.

Analysis of Table 2

Table 2 shows that 50.6% of all suicides occur within
the first year after admission to a Penitentiary and a fur-
ther 23.5% within 2 years. This table also shows that 25. 8%

of suicides would have had 10 or more years remaining to
serve, if no parole were granted (this statistic includes

life sentences as well).

I trust that this information will be of assistance

to you.

$.A. SHUSTER

S. A. SHUSTER

ENCLS.

$as/trl
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NUMBER AND PERCENTAGES OF SUICIDES BY MOST SERIOUS OFFENCE RELATED TO AGGREGATE, SENTENCE OF INCARCERATION _ ‘

@. AGGREGATE SENTENCE OF INCARCERATION (MONTHS)
Moye | . : Death TOTAL

Serious 0-24 25-35 36-47 48-71 72-119 120-179. 180-239 240-449 Life - Comm.
offence N % N g N % N % N 3 N B N g N % N % N % N

Homicides - .

and

Attempts 1

Rape and

Attempts © 1 1.2 1 1.2 , 1 1.2 - ; 3 . 3.5

Indecent

Assault on

female, male

other sex .

' offence ° L 1.2 2 2.4 2 2.4 5 5.9

Assaults &

' Woundings

Robbery 1 1.2

oo

e . No be bh . Nh he 1.2 1 1.2 1 1.2 1 1.2 9 10.6 6 7.1 ) 21 24.7

1.2 1 1.2 . en 2 2.4

345 2 2.4 | 3 3.5 |4 4.7 | 4 4.7 | 2 2.4 | 19 22.4

10.6 7 8.2 l- 1.2 |. 17. -20.0

3.5 . | 3 3.5

B. & E. WwW Oo WwWEscape

Theft,
Poss.

Stolen

Goods, -
Fraud 1 #1.2 6 7.1 1 1.2 oo Oo 8 9.4

Drug ,

Offences , 2 2.4 2 204 —

Other

Crim.

Code 2 2.4 2 2.4 1 1.2 . . { 5 5.9

TOTAL 2 2.4] 28 32.9 13. 15.3 8 9.4 5 5.9 |.5 5.9 5 5.9 4 .4.7.| 9 10.6 6 7.1}; 85 100.0

. 001370
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| OO BS | Gpeament ola eng Re Sea ormTM

Number and Percentage of Suicides by Time Served Since Admission

Related to Time Remaining to Serve (if no paroles granted)

Time Remaining (months)

| Sensed | | | Life and
(months) | o- 3] 4-9] 10-11] 12-17] 18 - 23 | 24 - 35 | 36-59 | 60 - 119 | 120-249] Indet. Total

mn 3| vw g|w ¢| wv ig] nw ¢i|[w i¢ {tw ¢in ¢ [wn ¢| wn ¢ | ws

0 1 1.2 Lo o1.2] 2 2.2f2 2.2 [1 2.2 | : 5 5.9
1-3 4 4.7] 3 3.5/3 3.5 [2 2.4 - 2 2.4 | 14 16.5

HG 2 2.4{-4 4.7) 2 1.2 3 3.5-| 10 11.8

7-9 3 3.5) 2 2.4) 1 21.2} 3 3.5 | 1 21.2 1 1.2 | 12 12.9
10-11 2 olay 1 1.2]1 2.2 3 3.5

12-23 2 2.41 3 3.511 1.21 3 3.5| 2 24] 2 24 13 3.512 24 2 2.4 | 20 23.5

24-35 1 1.2} 1 1.2 lL 1.2 2.2.4] 1 1.2 6 7.1

36-59 | 1 2.2]. a2 [2 a.2}f2 a2 Jr a2) 2 24] 7 8.2
60-119 | 2 1.2 | 2 24) 4 4.7 | 7 8.2

120-124 fe , a 1 1.2 [1 1.2 2 2.4

Total 4 4.7/7 8.213 3.5]24 16.5] 9 10.6 |11 12.9 |8 9.4/7 8.2 |7 8.2 |15 17.6 85 100.0

001371 .



Document GISCIOSeO UNG! UIE ACCC SS LY TUTTI Pe

DocumenTM quaigueen vertugs dah Ris Fa CER Rf mation

. CQ@E:

‘nstitution: TOTAL MALES ON . |

REGION: REGISTER SELECTED POPULATION CHARACTERISTICS - TABLE TA"
. CANADA as af | DECEMBER 31, 1968

Pooulation Total ~
Characteristics . c :

Murder Attempted Man- Rape Other Wounding | Assaults [| Robbery |Breaking% Prison | Theft {Have stolen] Frauds | Prost. and
murder slaughter Sexual Entering | Breach goods Procuring

‘No, in each | 329 47 215 f143 217 ~—«|:107 76 . {1540 1653 [276 570 | 301 . 493 20
offence group . . :

4.8% 0.7% | 3.2% | 2.1%} 3.26 | 1.6% | 1.1% 22.7% | 24.3% 4.1% { B8.AS bods 7.3% | 0.3%

Offensive Other Crim.| Narcotic Other Parole Habitual Traffic

Weapons Code Cont. Act Fed.Stats| Violator | Criminal | Crim, Neg,

Sh 254 223 25 125 104 19

0.8% 3.7%| 3.3%] O.A@ 1.8% | 1.5% | 0.3% : 6791
~2ws [2&3 wad &-h rab’ Sera 5 & 8 yrs & ~lOyrs| 104-15 wr 14-20 srs] Ok over | Commuted Tife; Prev, det.

Tern of 39k 2332, 11248 1522 | 628 570 418 105 83 97. 273 | lel
sentence . ae

5.8% | 34.3%] 18.42] 7.74 9.26 | 8.4% | 6.2% 1.5% | 1.2%] 1.4%} 4.08 1.8% 6791

~15 15 16 1? 18 19 20-2h 25-29 | 3G-34 | 35-39 | 40-44] 45-49 50-59 | 60 & over

ge on 5 25 8 |220. 1316 [2000 {1426 [973 [683 kas | 270. | 270 7h

admission . . Oo , . .
O.1%| O.4% | 1.24 3.2% | 4.7% | 29.5% | 216 | 1k.3%] 10.1%) 6.66 40% 40% 1.1% 6791.

=15 25 16 17 - 18 19 20-24, 25-29 30-34 35-39 | 40-44 45-49 50-99 60 & over

present age 2 16 45. | 154 (265. [2134 115L [1024 —«| 732 += (515 | 310 351 92

0.03% 0.2%] 0.74 2.3%) 3.9% | 31.4% | 16.9%] 15.19 10.88] 7.6% 1.6% 5.2%) 1eAh 6791
None 1 2 3 4 5 6-10 11-15 16-20 [20 & over °

ko of previous [L261 999 | 918 820 | 690 516 1132. |311 70 7h

commitments : . ;

18.64} 14.7%) 13.5%| 12.14 10.2%] 7.68 | .16.7% | 4.6% | 1.04] 1.1% 6791

None ~3 mos 3& = {6 ms & 1 & +2 2& -3 3 & ~5 5 & -10 1G yrs °

mos -l yr Ts yrs yrs yrs & we

rime served in (220L | 328 [208 [495 [9ou7 9 [732 [ions [1125 > [647 |

inst. orior to : .

present admission} 18,66| 4.8%) 3.1%] 7.34 lbs 10.8% | 15.4%] 16.6%) 9.5% 6791

First Gaol . Ref. Pen. Gaol & Caol & Ref. taol, Hef
coma, Ref. Pea, & Pen. - & Pen.

Previews inet, |L26L | 1290 LOL, 507: | 435 1718 | 390 786
history oye fo

, 18.6%| 19% 5.98) 72-54 6.4%] 25.38 5.78 | 11.6% 6791
001372
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oe rarer Gouveia
a wy, ented y Sn em ony om as NITED OPT oetayyerc

ee GU Gana PV eRe Rw SEN els . MOTE wo SLA VINE

eo C a,

. BEST AVAILABLE COPY : i aE on 7
cen / ONS eT OLS

AE — - .
| , PSECURITY. CLASSIFICATION DE $ECURITE

{

TOO" + owt ;aa R. AVS. MachLiod, O.C, po
“f 

OUR FILE N/REFERENCE

i | :

| “| IYOUR FILL V/REFCRENCE

FROM y ZPUTY Aer oa AT . , i
DE DEP TY SOLICT LOR GE LIN AL . Le. ‘ i

‘Dail i
| 

March 16, 1973

I Ltee

sumect Capital Punishment

The Minister has ead your draft Cabinet Memorandum on capital punishment

and he has vaised the following questions: ,

(a) s made that rease the mandatory period of confinement

cesult ft er rate of suicides, He would like to know

any empiri dence that this would be so. Is there any

saiple, thet e of suicides in institutions is higher

it is wi categories of inmates? The Penitentiary

ve some ormation in. that respect. If seem to recall

mg that s iaily take place in the first months or

ow the se ft would be interesting to see whatever

this que

(b) have 4 standing as to the effect of the provisions

~~ re 1967, provisions are to be incorporated ina a

2. He is especially anxious to know whether the conditions

avagrapas and sub-paragraphs that make up subsection 214(2)

Code, are cumulative whether it is sufficient that any one of
our i gvapiis or sub-paragraphs be present for a

adéition, the Solicitor General would like

stage, the placing of a bomb on an aircr cart

tn of a person, the killing of a kidnapped

£.a person by a murderer hired for that

oposed definition of "aggravated murder".

(c) o iL know more about the U.S. proposals for
cue reinstatement of the death venalty for a number of federal crimes, We

nave ail read in the papers abouc Mr. Atxon's statement to the press regarding

tne death penalty but we should get first-hand information about these proposals

from Washington. The Soliciter Genera! would also like to know more about the
constitutional division of ressousibilicies in the _Yaited states on this question

between the federal yovervnment end the State government

Te would be appreciated if you would look iato these questions and prepare
an appropriate note for the Minister accordingly.

ww

CSMU

Roger Tassé

‘001373
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INDUIRY CF MINISTRY

DEMANDE DE RENSEIGNEMENTS AU GOUVERNEMENT

PREPARE 10 COPIES IN ENSLISH AND FRENCH MARKED TEXT’ AND “TRANSLATION”

PREPARER 10 COPIES EN ANGLAIS ET FRANCAIS INSCRIVANT UTEXTETM ET UTRADUCTION”®

LECSTIONQUESTION NO, 1549

hy Ov

Mr. Olaussen

“Orde Of! Business and Notices Noo Ordre des Travaux et Avis NW? Page Data

32 ix | 16 March 1973

Suber suger : Reply by the Solretta General ~
Répanse par le Sollierteur Gdndrat

a |
Capital Murder — OMe QD prrf

: . Sianature . .
Miorster oc Parhiaountiny Secretary

Ministre ou Secrktaire Parlementaue

QUESTION

In each year 1952 to 1962,;what was the number of (a) people |

executed for capital murder (b) capital murders?

REPLY _ REPONSE Text (3 Translation 17

> Texte / - 0 Traduction

By the Ministry of the Sdlicitor General

2 ‘ oe (ay. : (bd)

1952 | 7 18

1953 : 10 16

1954 g 15°

1955 8 14

1956 7 10

1957 4 8

1958 2 19
1959 q 14
1960 4 8
1961 2 li
1962 4 ll

001374
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MERE EER YE AERDE OG PepePN QDELEERY Cal MGM TSTRY

NJ fyi EMESIS RIBAS E RIPE ALE MERI AAERET3 IDE ba RD PE INES IEECG HS re VMAEIN TS AU GOUVE ERI Ks JEAAENT
PREPARE YO COPIES IN ENSLISH AND FRENCH MARKED ‘TEXT’ AND TRANSLATION”:

PREPARER FO COPIES EM ANGLA IS ET FRANCAIS INSCAIVANT CTEXIETM ET UTRADUCTION’”

1549

Ww De

Mr. Olaussen

“Orting ot Buses vot Notions Na. Ordre des Travaux ef Ayis WO Page Date.

52 ix 16 March 1973

Sub yinct Sauget

Capital Murder

QUESTION

In each year 1952 to 1962,

executed for capital murder

what was the number of (a)

Reply by the Solicitor Geaes ab

Répanse parle Sofficitenn Général A

UMD 22a.
Stanature .

Minister of Parbramentary Secertiry

Ministre ou Seorttaire Pachomontaicoe

peoole -

(ob) capital murders?

REPLY — REPONSE |
Text -Transtation

"+ Texte us : . Traduction tl

By the Ministry of the Sollicitor General

4° (a): (b).

1952 7 ' “18

1953 10 16

1954 8 . 15

1955 8 ‘ “14

1956 7 10

-1857 4 , — 8

-1958 2 19

1959 3 a 14

1960 3 : 8
1961 2 li

1°62. 2 il.

~ 001375



sty
Fie
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PREPARE 10 COPIES IN ENBLIS'

“Document disclosed under the Access to Information Act
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aN ASE RATRIEC TB YUIRY OF MINISTRY
4 bh A Ee te <n ge £ iy ~ 2) a & °FHICSMEMENTS ALS GOL VER ME AAER f
HAND FRENCH MARKED TEXT ANQO UYRANSLATION'S -

Par le ministére du Sollicilte

ho
iP

1952

1953

1954

1855

1956

1957

-195¢€

1959

1960

1961

1962

PREPARER 10 COPIES EN ANGLAIS ET FRANCAIS INSCRIVANT UTEXTETM EF CIRADUCTION

QUESTION NO. 1549

Bey De

'M. Olaussen -

“Gites of Rusiness and Notices No. — Oritre des Travaux et Avis NO Page Date

52 Lx le 16 mars 1973

- Subject oo Super Reply by the Soluwttor Genet!
. Réponse par fe Soltirteat Cintra n

“Meurtre 00 d

VAT 29g atcae IANA
Sranature

Minister oc Pachamentary Seeretity

at : Ministre ou Secrftaire Parlomentaieer

QUESTION

Chague année, de 1952 4 1962), a) combien y a-t-il eu d! exécutions
pour meurtre qualifié, b) de} 1 meurtres qualifiés?

REPLY — REPONSE Text cq Translation «4
, , Texte > _ Traduction — * 7°

ur général

(a) (b)

18

16 —

15

14

10

ag

ed

14

Lio

ilNh WG GO bo ~1O ©
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EMEANELEO YY CSE LATRIEC TOY
INQQUERY OF PAIN TSTRY

NELAAA REIS EL PRIL PENICHICSAIEAACAITE ALE COLE PRIERAPRITJOEMAMDE DE RENSHIGNEMENTS AU GOUVERNEMEN!

PREPARE 10 COPIES IN ENBLIS

PREPARFR 10 COPIES EN ANGLA

QUESTION NO. 1549we ed

By Oe

“M. Olaussen.

{AND FRENCH MARKED “TEXT ANO “TRANSLATION”

S ET FRANCAIS INSCRIVANT UTEXTETM Ef “TRAQUCTION”

Orth ol Business and Notices No. = Ontes des Travaux et Avis Ne Page Date oO : oo

~ 52. ix le 16 mars 1973

Subyoet Suet Reply by the Sofieitor Gencrad ~ / —
. Réponse par de Saihesteu Géadral- n

Meurtre le a 4

| \AM I TO Da And,
Sroanatuee :

Minister or Parhamenaiany Secretary

Ministre ou Secr&taire Parhunentaise

QUESTION

Chaque année, de 1952 4 1962) a) combien y a-t-il eu d'exécutions

pour meurtre qualifié, b) de|meurtres qualifiés?

REPLY — REPONSE- Text [7] Translation
‘ Texte 9 > Traduction -

Par.le minist@ére du Solliciteur général

4
pS

1952

1953

1954

1955

1956

1957

1958

1958

1960

1961

1962

my

: mh _LN NWWNSWOOON
001377



[]% Government Gouvernement
~ —of Canada du Canada

e
To

s.23

TO2D MR. A.J. MacLEOD, Q.C.
LL
—

ROM

DE DEPUTY SOLICITOR GENERAL

L_

SUBJECT

(a)

(b)

(c)

an appropriate nete fer the

RT/h1

~ CGSB STANDARD FORM 22d

OBJET Capital Punishment

MEMORANDUM

—

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur l'accés a l’information

NOTE DE SERVICE

SECURITY- CLASSIFICATION- DE SECURITE

OUR FILE— N/REFERENCE

YOUR FILE~ V/REFERENCE

DATE

March 16, 1973

The Minister has read your draft Cabinet Memorandum on capital punishment

and he has raised the following questions:

of the Code before 1967 » if these provisions are to be incorporated in a

modified Bill C~2. He iis especially anxious to know whether the conditions

set out in the paragraphs and sub-paragraphs that make up subsection 214(2)

of the Criminal Code, are cumulative whether it is sufficient that any one of

the conditions set out lin the paragraphs or sub-paragraphs he present for a
murder to be 4 capital murder. In addition, the Solicitor General would like

to know whether the killing of a hostage, the placing of a bomb on an aircraft

or other place resulting in the death of a person, the killing of a kidnapped
person, or the deliberate killing of a person by a murderer hired for that
purpose, would be covered by the proposed definition of “aggravated murder".

The Solicitor General yould like to knew more about the U.S. proposals for

the reinstatement of the death penalty for a number of federal crimes. We

have all read in the parere about Mr. Nixon's statement to the press regarding

the death penalty but we should get first~hand information about these proposals

Solicitor General would also like to know more about the’
h of responsibilities in the United States on this question

from Washington. The

constitutional divisio

between the federal government and the State government.

It would be appre

af ar

OS 9540-21-865-6699 | ae
Cte 2

“e

piated 1f you would lock into these questions and prepare

Minister accordingly.

Roger Tassé

&

2

. - .* . 001378

Nate te
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DEPARTMENT. OF THE SOLICITOR GENERAL
MINISTERE DU SOLLICITEUR: GENERAL
@ stem enrcmrerinn sohateesarrtwenrcrretanns

* 4 an . The

a’ . - -

MEMORANDUM

oe “Maren 5, 1973.

, MR. MR, HOLLIES: — 2
a “The ‘Deputy’ Minister sends to.us |.
@ U.S. Supreme Court report concerning

' the. Furman,. Jackson and Branch cases,
relating. to capital | punishment.

I assume. that when you ‘have -
perused it you will send it. back ‘to
Mr. ‘Tasse. a a

_ “I am also enclosing ¢ a “copy So
of the - ‘summary: of. ‘the Judgments for your
Purposes. _ .

foe pb.Land rk, R 7 ee
a tse he 001379

co oe fo - AU 34 7S.
eaten he
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DEPARTMENT or geurreisnvioue en TTR TERE PER SustIEEM=NO"

an \ MEMORANDUM BS

@ / 8 March 12, 1973
Mr. Tassé: | : |

Please return when it

has served your purpose.- .

Christie...

Od Geer tect
Wis 15% 5 thule Tle wet 4 >a
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ory) men A
 BE

-U, 8. SUPREME COURT REFORTS «== 33. L Bd 2d

\WILLTAM HENRY FURMAN, Petitioner, 0°

"STATE OF GEORGIA (Ro. 69-5003) 9 5

" LUGTOUS JACKSON, dr., Petitioners:

| gpaTE OF GEORGIA (No. 69-5030)

ELMER BRANCH, Petitioners) | So

© STATE OF TEXAS (lo. 69-5031)
a US, 33 L Bd 2D 346, 92 8 Ct = |

| | (Mos. 69-5003, 69-5030, and 69-5031)
a Argued January 17s 2972. Decided June, 29, 1972.
Seig

e cinco

. Each of the three petitioners was Negro, was convicted in 4

_ gtate court, and was sentenced to death after a trial by.a jury
‘which, under epplicable state statutes, had discretion to :

_ determine whether or not to impose the death penalty. One
. petitioner was convicted of murder, and his death sentence was

upheld by the Georgia Supreme Court (225 Ga 253, 167. SE2@d 628)..
The second petitioner was convicted of rape, and his death Co

sentence vas upheld by the Georgia Supreme Court (225 Ga 790, 171

8E2d 501}. And the third petitioner was convicted of rape, and

his death sentence was upheld by the Texes Court of Criminal

Appeals (447 SWed 932). — So Se

On certiorari, the United States Supreme Court reversed the |.

judgment in each case insofar as it left undisturbed the death —
sentence. imposed, and the cases were remanded for further |

- proceedings. iIn.a per curiam opinion expressing the view of -

five members of the court, it was held that the Imposition and -

carrying out of the death sentence in the present cases constituted
cruel and unusual punishment, in violation of the Eighth and

- Fourteenth Amendments. . a ee a

eS FOUR AR

Sok prt
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me BURMAN VW GEORGTA. =
a_i

‘povaLas; ‘Sos concurring, stated that it is cruel, and unusual
to apply the death penalty selectively to minorities whose
numbers are few, who are outcaste of society, and who are —

me unpopular, but whom society is willing to see suffer though it:
-. would net countenance gencral application of the same penalty
' across the boards, and that because of the discriminatory -
. &@pplieation of statutes authorizing the discretionary imposition —

- of the death penalty,- much atatutes Were. unconstitutlonal in .

-- theis operation. —

BRENNAN, Je; concurring, atated that the Eienth Amendment's
probit bition against cruel and unusual. punishment was not limited

' te tertvurcus punishments or to punishments which were considered

- @ruel and unusual at me time the Eighth Anendnent was adopteds
that & gunishment wes cruel and unusual if 1t¢ did not comport _

. . with human dignity; and that since it was a denial of human _
.., dignity for a state arbitrarily te subject a person te an.

unusually.severe punishment which society indicated that it Gid -

. Rot regard ag aceeptabla, and which could not be shown to serve
. any penal purpose more effectively than a significantly lese
drastic punishuient, death was a cruel and unusual punishment. .

STEWART, J., concurring, stated that the petitioners. were

- @mong.a capriciocusly selected random hendful upon whom. the
7 sontence of death was imposed, and that the Eighth end Fourteenth

- Anendmente could not tolerate the infliction of @ sentence of

., Gesth under legal systems which permitted this unique penalty te

. be 66 wantonly and so freakishly imposed, but that it was |

.. unnecessary to reach the ultimate question whether the infliction
Of the deeth penalty was constitutionally impermissibie in all —

circumstances, under the Eighth and Fourteenth Amendments.

.. WHITE, J., Goncurring, stated that as the state statutes

' Snvelved in the present cases were administered, the death
- penalty wae se infrequentiy imposed thet the threat of cxecution -

| wes too attenuated to be of substantial service to criminal

‘justice, but that it was unnecessary to decide whether the death

penalty was unconstitutional per se, or whether there was no

ken of capital pundahment which would comport with the Bignth
Amendment.

MARS SHALL.» Tey concurring, stated that. the death penalty
- wilelated the Eighth Amendment because it was an excessive end

umnnecesgary punishment and because it wae morally unacceptable
to the people of the United States.

- BURGER, Ch. 3., joined by BLACKMON, POWELS., end REHNQUIST, Ides
dissenting, stated that the constitutional prohibition against

cruel and unusual punishments could not be construed to bar the

imposition of the punishment of death; that the Elghth Amendment.
gid not prohibit all punishments which the states were unsole to

preve necessary to deter or control crime: that the Eighth

Amendment was not concerned with the procesa by which a state

~" 001382
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. determined that a particular punishment wae to be imposed in @
. particular. cases thet the Eighth Amendment did not speak to —

- . the power of legislatures to confer sentencing discretion on .

duries, vather then to fix all sentences by statutes; and that. .
-.. $9 g@¢ aside the petitioners! death sentences im the present:

| Gases onthe ground that prevailing sentencing practices gid .
(mot comply with the Eighth Amendment involved an epproaeh whieh — —

fundamentally misconceived the nature of the Eighth Amendment
oo guaranty and Slew directly 4n ene face of controlling. pauthortty |
a of extremly: recent: vintage .

BLACKMUN, S., at ssenting, stated ‘that ‘although his personal a
“atgtaste for the death penalty wes buttressed by a belief that

-- gapital punishment served no useful purpose which could | be
denonetre sted, and. pot eaoush the arguuents against capital . -
punishment might &@ propar besig for legislative ebolition. of
the. death nenelty or for the exercise of executive clemency.

- the authority for action abolishing the death penalty should

not ‘ba taken: over by. the Judietary. in the * modern guise of an

Eighth éuendment issue.

. POW TEL Wes Joined by BURGER, Che Sey BLA oRYEN, dey and
REHNQUIST, Joy dissenting, stated that none of the opinions

- supporting: tne court's decision provided a constitutionally
adequate foundation for the decision, end that the case against

the conetitutionality of the death penalty fell far short, |

especially when viewed from the prospective of the affirmative

yeferences to capital punishment im the Constitution, the

- prevailing precedents of the Supreme Court, the limitations on

. the exercise of the Supreme Court's power imposed by tested

. principles of judicial self-restraint, and the: Guty. to avoid
-encreachment on the povers conferred upon state and federal

legislatures.

co, REENQULST,. Fes joined by BURGER, | Ch. Sey BLACKAUN, Tes and
POWELL, J., dissenting, emphasized the néed for judicial

self~restraint, and stated that the most expansive reading of -.
the leading conetitutional cases did not remotely sugzest that
the Supreme Court had been granted a roving commission, either

by the ‘Pounding Pathers or by. the framers of the Fourteenth |
Amendment, to gtrike down laws which were besed upon notions

of policy or morality suddenly Found | MaRccaptable my a Belority
af the Supren 1g Court.
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(] Government Gouvernement

of Canada du Canada MEMORANDUM - NOTE DE SERVICE

® . | SECURITY - CLASSIFICATION- DE SECURITE
10 CONFIDENTIAL

A [) THE DEPUTY SOLICITOR GENERAL OUR FIED N/REFERENGE
| _|
- 

| YOUR FILE —V/REFERENCE

Or SPECIAL ADVISER, - —_
I CORRECTIONAL POLICY _ Mareh 7, 1973

SUBJECT

OBJET Capital Punishment - Bill G-2

I attach a revision of the draft Memorandum to

Cabinet on Bill C-2._

If you wish to have this document sent to the

members of the committee on temporary absences and parole

I imagine that you will arrange for Mr. Cobb to do so.

Att.
e

001384
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[je Government Gouvernement
' of Ganada du Canada MEMORANDUM NOTE DE SERVICE .

&@ | SECURITY -CLASSIFICATION - DE SECURITE

ep DEPUTY SOLICITOR GENERAL
, OUR FILE — N/REFERENCE

L_ | J

[ MR. B.C. HOFLEY | YOUR FILE— V/REFERENCE

_ ASSISTANT DEPUTY SOLICITOR GENERAL _

FROM

DE
DATE

a | March 7, 1973

omer CAPITAL PUNISHMENT

Mr. MacLeod provided me with a copy of a

memorandum proposing changes to Bill C2, and for what

they are worth, here are some unsolicited comments.

1. The memorandum provides temporary absence eligibility
before parole eligibility for non-aggravated murder but

not for aggravated murder. Consideration might be given

to a spread between the temporary absence eligibility and

the parole eligibility in aggravated murder as well; in

order to provide for a programme of re-socialization leading

to release. For example, T.A.'s might be granted with escort

one year before the expiry of the minimun.

2. Alternative C mentions the possibility of appeal from a

recommendation of a trial judge extending the minimum period

beyond ten years. Alternative B does not mention the possibility
of an appeal from the extension by trial judge of the minimum...

sentence beyond ten years. If there is a possibility of

appeal from a judicial recommendation, e.g. minimum release,

then A Fortiori, there should be the possibility of appeal

from the judge's minimum sentence.

3. As long as the Parole Board or the release decision making
authority contains no judicial representation, the judicial
decision to extend the minimum period should not be a

recommendation, but a decision that the Parole Board would not

have an option to alter. Secondly, if the Parole Board is to
maintain the same structure as it has presently, there should

be some judicial consultation before the release, whether that

release occurs within the minimum judicial sentence where such

a sentence is a recommendation, or whether it occurs after

the judicial minimum whether a recommendation or a final decision.

re,
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4. Alternative C recommends that the trial judge, if

available, should be consulted before release. In addition

to the trial judge, the Chief Justice of the province where

the murderer was convicted should be consulted. At present,

in England the Lord Chief Justice is consulted before the

release of those serving life sentences. The trail judge

need be consulted only if his minimum sentence is a recommendation
and the Parole Board proposes to release the convicted murderer

between the time of the minimum statutory sentence and the

minimum judicial sentence.

Finally, the best protection agains too early

a release of convicted murderers is good sentencing practice

and a properly constituted parole decison making authority.
A satisfactory solution to the problem of the release of
inmates will only be achieved after a review of sentencing

practices and the Huggesson Report and its recommendations
have been considered.

One final observation, if the Minister of Justice

is to concur in this memorandum, there would be some advantage

in having a representative of that department participate in
discussion.
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q] Government Gouvernement

~~ of Canada du Canada MEMORANDUM NOTE DE SERVICE |
ai

oe *

'@ , SECURITY - CLASSIFICATION- DE SECURITE

10 () CONFIDENTIAL
Z MR. J. W. BRAITHWAITE

OUR FILE~ N/REFERENCE

L =
[ 

| YOUR FILE— V/ REFERENCE

FROM
DE DEPUTY SOLICITOR GENERAL

DATE

| | March 7, 1973

I attach a revision of the draft Memorandum to Cabinet on Bill C-2.

It would be appreciated if you would kindly let me have your comments

on this draft by tomorrow noon, March 8th.

KigerFoea 2
Roger Tassé

olan
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(] Government Gouvernement — . ;

of Canada du Canada. MEMORANDUM NOTE DE SERVICE

gD ‘ | _| SECURITY - CLASSIFICATION - DE SECURITE
TO

, D Deputy Solicitor General OUR PUES NIREFERENCE
LL | _
[ . 

YOUR FILE— V/REFERENCE

FROM Mr. F. P. Miller —

DE
DATE

L_ | | March 7, 1973.

SUBJECT Capital Punishment - Bill C-2
OBJET

This refers to your memorandum of

March 7th in this matter.

I have no further comment to make.

: De. ;
F, P. Miller.
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THIS DOCUMENT IS THE PROPERTY OF THE GOVERNMENT OF CANADA

@ | Oo ne CONFIDENTIAL

March 6, 1973

_ (DRAFT)

MEMORANDUM TO THE CABINET

Re fee: Capital. Punishment - Bill C-e.

~ FROBLEM

a on January 25, 1973, the undersigned. introduced.
: in. the House of Commons Bill C-2, an Act to amend the

-. °° -Griminal Code with respect. to -persons ‘convicted of. murder. —

' -! That bill, which is.still before the House,. would extend -
{for five years the 1967. bill on capital punishment which

expired on December 29, 1972,: after being in force for.

.| five: years. The 1967 bill limited the death penalty for’
y.| capital. murder. to cases where the accused, by his own act,
-jeaused.or assisted in causing the death of a police or *)
prison officer, acting in the course of his duties, or

-{ counselled or procured another person to do. any act .

‘causing or assisting in: causing the | death.

Bill c- 2is comparable to. the 1967. pill in: ‘that.
under it the death penalty would only operate where a ~

-.police.or prison officer is” murdered. - However, Bill C-2- Vag
_ Substitutes the new terms “murder, punishable by death" and
"murder punishable by. life imprisonment" for the terms | Wha»

_ "capital" and "non-capital" murder. This change. was made

‘for purposcs of clarity -and-precision.. :

- The greatOst conde in mryeGeent uid an 2 the
press Géems to)relate tdxan inckease;“in recent years, in

the number of murders in C3 Be would
reflect a: feeling that the 1g Te Taw was' not a Sufficient
deterrent ‘to- murderers.” °

It is probably true ‘that Canadians have a natural iro
oe abhorrerice toward hanging, but nevertheless a majority seem Xe

. to think that-it_is_necessary asa-deterrent.. It is probably

se correct to assume that the element of deterrence is considered
by adult Canadians to be necessary to protect the public

against persons who have already been convicted of murder

“and persons who, in the. absence of appropriate deterrence,

are potential murderers. a ,

Tt would Geen is) be desirable to have one or [
more principles in mind against which to test. the laws that

are considered necessary or desirable by way of deterrence.

A useful test may be this: In ‘relation to life
sentences for murder, what conditions are reasonably. fi
necessary, in terms of deterrence, for the protection of —

the public while still leaving the offender with a -

OQP2 L reasonable hope of ultimately returning to society as a. -

oe

fo
7 useful citizen? -f

Wot er OBJECTIVE . . _

Beet This memorandum seeks the approval. of. Cabinet
a for the preparation of amendments to Bill C-2 that would .

provide, for an indefinite period; the total abolition of

capital punishment in Canada for murder, and the substitution

therefor of life imprisonment, subject to appropriate

conditions that would operate in terms of punishment,

deterrence and rehabilitation in relation to the offender.

- . 001391



FACTORS

Amendments to the criminal law that would be

- calculated. -to achieve the objective set out on page 1 would,

having regard to the current state of public opinion, appear

_. to involve the application of some, if not all, of the

following considerations:

. -Document disclosed under the Access to Information.Act. -
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tn oNou. That the death penalty is not the-most effective i tow)
-./.. method of dealing with persons Who_are convicted

of, murder: .

oo The atvantazec of the sae tot po enalty: is thattb. punishe S. th ffeng da has deterrent: \
“7 =. values how gre a aster ent it is forms-.. °. the basis of me ‘of the eurrent argument _
~.. over capital it doesnot 4
oo rehabilitate... a

Y “The. ‘argument: for Life imprisonment. is that,
-.depending upon the. length of time to be
Spent in custody, it.does punish; it. has

deterrent. value, to a greater or lesser. - as
~ >. J extents) it holds some. promise . of rehabilita-
-» ting. the offender. }-

2 Be That the conditions and nature of the custody of | hy
. persons convicted of the most serious types of |

- . Murder should be more stringent’ than: they are ein Qs
oo ies Ss: reprehensible” cases: ue

The advantage ‘would be that the law would
continue to recognize, in terms of punishment’ ..

and deterrence, the distinctions that have |

previously existed between capital and

non-capital murder.

3. That the law should require a mandatory minimum
a sentence to be served in custody by an offender

who is sentenced to life Amprisonnent for murder:

The argument for ‘such sentences: is that, in.
the eyes of the public, they have both

punitive and deterrent value and are —

necessary if imprisonment is to be accepted
as) ‘an. alternative to the death sentence.

_ The argument against ‘them is. that the longer
the period of time (e.g. 10 years) that an

_ offender is in custody, the less likely is the -

prison experience to be rehabilitative. A period —

of mandatory custody that leaves no hope in the ©

imprisoned man will tend to lead him to one or

_ more of the following courses: suicide, escape

at any cost, including the lives of prison

officers, ‘trouble- -making in the institution by
.. way of fomenting disturbances to show his hatred

- of society, or withdrawal into a shell until he

‘becomes, in effect, a vegetable. His marriage,

if any, is not likely to last. Where, by reason

of. a long minimum sentence in custody, all

“reasonable hope of return. to a useful life in
. the community is destroyed, the result is more

a likely - to be torture. than punishment.
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That the trial judge should have a function in
fixing the minimum amount of time to be served

in custody by an offender who is sentenced to

' life imprisonment for murder:

The advantage is that the judee, at the time
of sentence, is aware of local public sentiment

(in terms of punishment and deterrence), the
circumstances of the offence, and some of the.

characteristics of the offender,’ presumably

-)s Aneluding his rehabilitative needs.

a - Some ° of ‘the disadvantages are. that, ‘because in
_- Canada there are several hundreds of superior —-

ee court: judges who preside over murder trials,.
--no two cases would be dealt with alike, and

_ there would soon be a-cry for. "equal justice"
If this is a logical’ role for a judge in-a

murder trial, there would seem to.be no logical
. reason. for not extending that: role to life.
sentences arising out of armed robbery, rape,

_.. kidnapping, hijacking. and. the like, where. life 96 0 3 =
. Sentences are not mandatory but are. sometimes ~~

“imposed. Moreover, where a trial judge may very |

- wéll be. competent to equate his sentence, in |
_ terms of punishment, deterrence and rehabilita- L

«+ tion: to -the- circumstances: of the offence~and: “the ae

. offender, in.cases-.such as armed robbery, for.
*é :

= example, he..has.no ‘special- qualification. to.
-.enable him to. determine. how. much of a- life -

- sentence for murder should be served. before. oe re
' the offender is eligible for parole. oo ne

That - no ‘temporary absence or day parcle; without |
-escort, for an offender sentenced to life

‘imprisonment for murder should be permitted during

the minimum period that he is. required t to serve

in a custody: | ,

The advantage of. such a condition is: that it.
would. tend to satisfy the public that the

‘punishment for: murder is appropriately

punitive and deterrent and that, for an

_ extensive period of time, the. public. Will.be .
_ protected, as far as it is humanly possible

- =. to do so, from the offender.

The | disadvantage of such a condition is’ that,
-. for.an-extensive period of time, many -rehabili-. ° z va

; tative programs, involving the offender in-the 38: 26° |.

-. community, cannot be carried out and that, at

_ the énd of that period, whatever chance there
may have been to return the offender to society

as a.useful citizen may have.been lost, by

“reason of his long ; uninterrupted imprisonment.

: That in the. most serious and reprehensible cases
of murder no parole should be granted during. the |

mandatory minimum period of custody, and thereafter

only with the unanimous approval of the full

Parole Board:

me | advantage of. requiring the full Parole
- Board's unanimous approval of parole is

_ presumably that the public would be better

' satisfied that it is being protected than it

would be in the case of a simple majority or

two-thirds of the Board. Such a requirement

would add to the punitive and deterrent value

of the life sentence for murder.

. - 001393
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The disadvantage of requiring unanimity is that

one or two members who might wish to dissent

would, by agreeing, have to sacrifice their

‘principles or, by dissenting, endure the

hostility or disdain of the remaining members.

7. That the Governor in Council ‘should have authority
. under the law to reduce the mandatory minimum term

(of custody to a lesser term of years:

“The. advantage - of making it possible for the
_ Governor in Council to reduce the minimum. period»

of custody is that it would enable the government,

- in.proper cases. ‘involving the need for clemency ,.

to alleviate the harshness of the law or the ~

.. Judge's. judgment,” having. regard: to atl. ‘the co
--circumstances of the (Case, : ee

The. disadvantage (at ‘there is any). is that it.
.. -would provide an opportunity. ‘for exceptions “by
the government to the otherwise strict require-.

.- ments of the law. for. the custody; during lengthy —
' periods of time, of persons sentenced to life |:

-imprisonment for murder, and on that. .account .

might not. find favour with, the press and public.

ven soneon - Some thirty- Six: members. of: the House > of Commons
“have spoken. ain the debate. The main recommendations that
..have been made by members for. change are set out, _ very

briefly, in Appendix A.

COURSES OPEN TO THE GOVERNMENT nae

“Among | the courses open: to the government would
‘seem to be the following:

4, Let Bill C-2 continue, without governnent amendment,
_- to decision by the House. —

2. “Amend Bill c- 2 to continue’ “indefinitely ‘the 1961- 67
law (that has existed since December 29, 1972),

“under. which persons convicted of “capital murder”

:.were liable to capital punishment.and persons:

convicted of "non-capital murder" were liable to

imprisonment. for life (see Appendix 5 B-for the 1961-67
. definitions). ~

Ske oe ste Bet Another ‘course is: to" amend Ball C-2 to restore. the
Oe es Law. to. what it was prior to°1961, when all. murder

oo was capital and the only punishment was death

(see Appendix Cc for definition).

4. . The undersigned, however, proposes that Bill C-2
- . should be amended to give effect to.most of the

factors set out on pages 2, 3 and 4 above, ina

- manner that is likely to be supported by a majority |
- of the House » as follows: ,

(a) there would be a total abolition of
, capital punishment for an indefinite period;

(bd) murder" wont De ped as

(4) "agerairs Ka (being what it was’ -
2 prior to December -29, 1967, under the

heading "capital murder"), i.e., was

"planned.and deliberate" on the part
of the murderer, was done by the

6D eet 001394
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ae

murderer's “own act" or was the death
of a police or prison officer, on duty,

caused by the murderer's “own act", or

; murder", i. e.,; ‘being
all murder other than aggravated murder
‘(namely, the equivalent. of non-capital

murder between 1961 and 1967);
(see Appendix, B for 1961- 67. definitions);

the. sentence for both types of. murder would

~ in. the case of ‘accaraaten ‘mai the oe"
o following | conditions would apply: .

(4) the: minimum period. of custody set out -
.in-the ‘Criminal Code would be ten years,
‘but the trial judge would. have. ‘authority _

oo tou impose a further minimum period of.

-' gustody of all or any part of an *
_~ additional ten years;

-- (ii) no temporary absence or ‘day: parole,
. without escort, would be permitted

'. during the minimum period, as fixed Py

' the:.statute or. imposed by. the..trial |

* judge, 2S, the case.may. bes- and.” .. a

(414). no full. parole would be authorized.
. during the minimum period of custody, -
-. as: fixed by the statute or imposed by” ce aot

the trial judge, and thereafter only tee es
the full Parole Board were unanimous;

~There would be no reference -to: the Governor’ -
in Council for approval of parole but, in- both

- types of murder, there should be authority in |
-- the Governor in Council to reduce the minimum -

' period of custody to a lesser term of years.

than that required by daw.

"non-aggravated murder" would have. ‘these
-conditions: |

(i) a life sentence in every case, with a
minimum period of custody of seven years;

., (ii). no. temporary..absence or day parole,
without escort, .to-be permitted until»

-o-three and one-half-years- had been

served; and

(iii). no full parole during the minimum period: -en. es
of custody, but thereafter by a simple

majority of the Board.

There would be no jurisdiction in the trial
judge to set an additional minimum period
of custody.

be Further variations on the principles set out in para.. A
above might be considered as follows:

(ay that any recommendation for an extension of
the minimum period of custody would not be

binding on the Parole Board or the Governor

6
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in Council and any such recommendation,
when made, could be appealed to the court

of appeal;

(b) that the trial judge, if available, must

be consulted before a convicted murderer .

is released after the mandatory ‘period of

. custody has expired; -

~(e) that after expiration of the mandatory ©
“period of custody the offender could be

released only if a recommendation: to that —

effect has been approved by the Governor ©

in. Council as a result of a unanimous =

decision of all members of. the Parole ‘Board.

. Needless ‘to say these, and other variations: relating
»to conditions concerning the release of convicted

_. Murderers serving life sentences should be designed .-

to strengthen the screening process. for the release

‘from custody of such persons while jeopardizing, as ~

iittlie as possible, the rehabilitation. programs of .

federal correctional services. ce

- FEDERAL PROVINCIAL RELATIONS CONSIDERATIONS ©

There would seem to be no! ‘obligation on the.
:. government to discuss the merits of any: such proposedTM= =~"

_ legislation with the provincial governments. There were no ~

-formal discussions, by way of correspondence or otherwise, |

with the provinces prior to introduction of the 1961 and 1967

legislation, nor. prior to the introduction of Bill Go ee

" INTERDEPARMTAL CONSULTATION :

o . ‘The undersigned has consulted with his colleague,
the. Minister of Justice, who agrees with this memorandum.

PUBLIC RELATIONS ‘CONSIDERATIONS

The study by Mr. Bernard Grenier, which brought up
to date the 1965 Department of Justice paper entitled
"Capital Punishment - Material Relating to Its Purpose and

Value", has been distributed to Members of Parliament and is
available to the public, as is the study, | sponsored by the
Department of the Solicitor General, by Professor E. A.

Fattah of the Department of Criminology, University of
Montreal, entitled "The Deterrent Effect of Capital Punishment".
In the opinion of the undersigned it is no more appropriate now

for the government to undertake a. public relations program

emphasizing any particular aspect of. the capital punishment -

issue, now before Parliament, than it was before Bill C-2 was

introduced.

- CAUCUS ~CONSULTATION

There should be Caucus consultation after Cabinet
has reached. a tentative decision on the issues involved.

LIBERAL FEDERATION

Co os There is apparently no Policy statement on the
“subject.
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RECOMMENDATION

_. The undersigned recommends that Cabinet should
instruct the Department of Justice to prepare whatever

7 legislation is necessary to implement paragraph 4 on
pages 4 and 5 of this submission.

" Respectfully submitted,

‘Solicitor General.

o-) Teoneur.

Minister of Justice
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APPENDIX. A

House of Commons Debate, as of March 6, 1973

: Railton - he would abolish the death penalty
~ completely and substitute for it imprisonment

_ for’ complete. life.

Fleming - he would require a 25. year minimum term
of custody under the life sentence and

categories of first. and second degrees murder .

‘Woolliams - “he wants some form. of. capital punishment
for the ‘planned, deliberate SATINg. of ordinary
,citizens, .

David. MacDonald - he “wants total abolition of. ‘the a
death penalty.

‘Diefenbaker - he. would have a Sheets ig. ani
Supreme Court of Canada of the validity of the. .

death penalty in ‘the Light of the Bilt of Rights. —

. Reid, - “he would | have a ong, sentence without parole,

crouse - he would like to see . imprisonment of the |
_ offender for his natural life. — a a os

. Thomas - he would have the law remain as it is as
of this date, i.e., the law as it. existed ©

- between 1961 and 1967.

Guay - “he would maintain the pre-1967_ ‘law. for an
= experimental period of five years.
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APPENDIX B

1961-67 Definitions of Murder

202A, (2). Murder is 5 capital murder or non- capital murder.
(2) Murder is capital murder , in respect of any person, where

(a). it is planned and deliberate on the part of such- person, ©

(b). it. is within section 202 and such person |

(4) by. his own act ‘caused or assisted in causing the
‘bodily harm from which the death ensued,

(44), by his own act: administered or assisted in |
administering the. stupefying or over- powering . ne
‘thing from which» the. death ensued, ne

(aa), by his. own act stopped or assisted in the So
Ss stopping | of. the breath from which the - death ensued,

dv)” himself ‘used or had upon. his. person. the weapon. 7
as a consequence of which | the death ensued, or

(vv) counselled or procured another person £0 do any
act mentioned in subparagraph (i), (ii) or (iii) or —

to use any weapon mentioned ain subparagraph (iv y OF. 7

oe (c) “such person by: his own.‘act caused or assisted in
causing the death of |

~ (ij) oa police officer, police constable, constable,
sheriff, deputy sheriff, sheriff's officer or other
person employed for the preservation and maintenance

Of ‘the public peace, acting in the course of his duties, or

(44), a warden, deputy warden, instructor, keeper, gaoler,
_ guard or other officer or permanent employee of a prison,

acting in the course of his duties, >

. or counselled or procured another person to. do any act
: causing or assisting ‘in causing the death.

All ‘murder other. than capital murder is non- capital murder.Ble 61, c. Ab, s. 1.
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_ MURDER, ‘MANSLAUGHTER AND INFANTICIDE - oan
oo ‘Murder - . 201. Culpable homicide is murder

got of offences

‘Intention -—
to cause

bodily

‘harm -

r

- Administer- —

ing over-

powering

‘ thing

: » Stopping

a . the breath

' Using
_ Weapon --

(ay where the person who causes the. death of 3 a human being .
Gi) means to cause his death, or

(ii) means to cause him bodily. harm ‘that he knows is -
likely to cause his death, and is. reckless whether.
death ensues: or- not;-

2 (b) where a person, meaning to cause . death to a human :
'_. being or. meaning to catise. him bodily harm that he: |

‘knows is likely to cause his death, and being. reckless

whether death ensues or not, by accident or mistake

ye causes death to another human being, notwithstanding

- .: that. he does not méan to cause death or’ bodily harm to
that human being; or

‘(c).'where a person, for an unlawful object, does anything _ .
’ . that he knows or ought to know is likely to. cause death,

and thereby causes death to a human being, notwith- .
Standing. that he desires to-effect his object without caus-
ing death or bodily harm to any ‘human being.

‘Murderin .. * 202. “Culpable homicide: is murder where a person causes ‘the.
Boe, ‘commission death of-a human being while committing oy. attempting to commit. ~ ---

. treason. or an offence mentioned in section 52, piracy, escape or

a . rescue from prison or lawful custody, resisting lawful arrest, rape,

‘s . -. indecent assault, forcible abduction, robbery, burglary or arson, ~

: _whether or not the person means to cause death to any human being

“and whether’or not he knows that death is likely to be caused to any
human being, if: :

(a) he ‘means to cause bodily: harm for the purpose of oo
. (i) facilitating the commission of the offence, or -

” (ii) facilitating his flight after committing or r attempting ,
to commit the offence.

' and the death ensues from the bodily harm; :
(b) he administers a.stupefying ‘or overpowering thing for -

a purpose mentioned in paragraph (a), and” the death.

ensues therefrom), ye

“{c) he ‘wilfully stops; by any means, the breath of a human: .
being for a purpose mentioned in paragraph (a), and the _
death ensues therefrom; or

(d) he uses a weapon or has it upon L his person 7 ?
(i) during or at the time he commits or attempts: ‘to i

commit the offence, or

. Gi) during or at the time of his flight after committing ‘
. or attempting to commit the offence,

-and the death ensues as a consequence..

Vk bee canes nie 2
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f Government Gouvernement

of Canada du Canada MEMORANDUM. NOTE DE SERVICE

f,

\
T : SECURITY - CLASSIFICATIONTM DE SECURITE

Copies sent to: . . va

To [) Mr. J. W. Braithwaite (2.4@ AwFege- <7, So CONFIDENTIAL
Mr. Andre Therrien @at tLtcard’ toate (onclay) OUR FILE— N/REFERENCE

| «Mr. *W.F. Carabine 776 _|
Mr. F.P. Miller

[ Mr. J.H. Hollies, Q.C. — | YOUR FILE — V/ REFERENCE

ee _ DEPUTY SOLICITOR GENERAL
. DATE

l | Merch 7, 1973

eet «Capital Punishment - Bill C-2

I attach a revision of the draft Memorandum to Cabinet on Bill C-2.

it would be appreciated if you would kindly let me have your comments

on this draft by tomorrow noon, March &th.

Keges eee.

- 4 Ke -
Roger Tassé

Attach.

/ROPESKETT
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ie Government — Gouvernement f/ - 2» &
+” du Canada MEMORANDUM. NOTE DE SERVICE a

. : SECURITY - CLASSIFICATION-DE SECURITE

OUR FILE— N/REFERENCE

| _ ,
. File WEA,

[ \ “| YOUR FILE — V/REFEREN CE Classer |

to [) THE DEPUTY SOLICITOR GENERAL

#0" SPEOTAL ADVISER, | ——_|
CORRECTIONAL POLICY pare March 7, 1973

we Capital Punishment ~ Bill ¢-2

I attach a revision of the draft Memorandum to

Cabinet on BLil C2.

If you wish to have this document sent to the

members of the committee on temporary absences and parcle

I imagine thet you will arrange for Mr. Cobb to do so.

001402
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0 ~ Government. - Gouvernement oO . . -
tT’ “of Canada du Canada © . MEMORANDUM NOTE DE SERVICE

[~ - St . . / | : SECURIT CLASSIFICATION. DE SECURITE

'f[) DEPUTY SoLCTTOR GENERAL
. . 7 

: OuR FILE~ N/ REFERENCE

L mo - aa
[_ , MR. B.C. HOFLEY . ; . . | YOUR FilE~V/REFERENCE :

ROM ASSISTANT DEPUTY SOLICITOR ‘GENERAL - _ ; |
: - DATE .

0 oo | March 7, 1973

SUBJECT | . a
OBJET CAPITAL PUNISHMENT

' Mr. MacLeod provided me with a copy of a
memorandum proposing changes to Bill C2, and for what

they are worth, here are some unsolicited comments’.

1. The memorandum provides temporary absence eligibility
before parole eligibility for non-aggragated murder hut —

- not for aggravated murder. Consideration might be given

-to a spread between the temporary absence eligibility and

the parole eligibility in aggravated murder as well; in _

order to provide for a programme of re-socialization leading
to release. For example, T.A.'S might be granted with escort
one year before the expiry of the minimum.

2. Alternative C mentions the possibility of ‘appeal from a
recommendation of a ‘trial judge extending the minimum period

. beyond ten years. Alternative BH does not mention the possibility |

ef an appeal from the extension by trial judge of the minimum

sentence beyond ten years. If there is a possibility of
appeal from a judicial recommendation, e.g. minimum release,

then A Fortiori, there should be the possibility of appeal

from the judge’s minimum sentence.

3. As long as the Parole Board or the release decision making

authority contains no judicial representation, the judicial _
decision to extend the minimum period should not be a

recommendation, but a decision that the Parole Board would not

have an option to alter. Secondly, if the Parole Board is to

maintain the same structure as it has presently, there should

_ be some judicial consultation before the release, whether that -

release occurs within the minimum judicial sentence where such

a sentence is a recommendation, or whether it occurs after

the judicial minimum whether a recommendation or a final decision. ©

\ a2
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4. Alternative C recommends that the tra&l judge, if

available, should be consulted before release. In addition

to the trial judge, the Chief Justice of the province where

the murderer was convicted should be consulted. At present,

in England the Lord Chief Justice is consulted before the

release of those serving life sentences. The trail judge

need be consulted only if his minimum sentence is a recommendation
and the Parole Board proposes to release the convicted murderer
between the time of the minimum statutory sentence and the

minimum judicial sentence.

Finally, the best protection agains too early
a release of convicted murderers is good sentencing practice

and a properly constituted parole decison making authority.
A satisfactory solution to the problem of the release of

inmates will only he achieved after a review of sentencing

practices and the Hugcesson Report. and its recommendations
have been considered.

One final observation, if the Minister of Justice
is to concur in this memorandum, there would be some advantage

in having a representative of that department participate in
discussion.

B.C. Hofley.

001404
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Paes 239
convicts
DRUMHELLER, Altae CP - A 25-year minimum sentence for capital

mnurégswould turn a convicted Killer ‘‘into an animal,yo»s who would (jus
have$cost all hope for rehabilitation and might kill again to escape. Gi.
That was the message 15 convicted mufderers imprisoned in the =

' Drumheller penitentiary gave Sunday at_a meeting with Marcel
PrudsHommes the Montreal member of Parliament and co-author of a
proposed amendment to the capital punishment bili now before the
‘House of Commons justice committee.

Mr. PrudsHommes who drafted the amendment with fellow liberal Jim
Flemming of Toronto, has proposed a 25-year eligibility date for parole
in cases of ‘¢first-degree murderess
First-degree murder would include murder of a peace officers prison
guard, and murder during a kidnaps rapes or armed robbery.e The
amendment made no mention of punishment in other cases of murdere
Mre Prudshomme told the prisoners the 25-year minimum sentence 1s 4
necessary compromise between abolishionists and retentionists in the
current debatee . . os
¢éThe ,oogd of the country’ is in favor of hangingsss he saide
The risoners. said in their experience a 25-year sentence
S¢would destroy & mane ss 7 .
¢6A 25=year sentence would take all hope away and a man canst
itive in prison without hopes» one convict saide
¢64 man might kill to escape~he would have nothing to losee9s .
The ¢émininum life sentencess reprsents the minimum term of a life — @
séntence which must be served before a prsoner 18 eligible for parole

O5-03=73 06.34pes

fF112 
|
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Ottawa, Ontarto

RIA OP8

March 5, 1973

Dear Don,

Attached is a copy of a letter that I have addressed to

your predecesser on Februsry 1 on capital punishment, and the

Right Honourable John D. Diefenbaker's suggestion that the matter

should be referred to the Supreme Court of Canada for a decision

on the question of whether capital punishment is still legal in

' Canada in. view of the Canadian B111 of Rights.

The Solicitor General would appreciate it if we could

have the benefit of your views on thie question as soon as possible.

Youra sincerely,

RT/h1 -, Roger Tassé ; x

Enc.

Mr. D.S. Thorgon,

Deputy Minister of Justice and va

‘Deputy Atterney General of Canada, My
Justice Building, 5

Ottawa, Ontario. A
: K1A On8 so \

. ‘\
\

A
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Ottawa, Ontarioa

KLA OPS

February 1, 1973

Bear Bon,

I wish to refer to our telephone conversation of yesterday

morning regarding capital punishmerct, and more particularly the

remarks made by the Right Honourable John Diefenbaker on January 30,

1973 during the debate on Bill C-2.,,

Mr. Diefenbaker hae raised the question whether the Canadian

Bill of Rights has application in connection with capital punishment

in Canada. As I understand his argument, there would be seme doubt as

to the application of the provisions of the Criminal Code regarding

the imposition of capital punishment in view of the provisions of the

Canadian Bill ef Rights.

IT understand that this is a question that the Department has

given some thought to and it would be appreciated if you were to let

us have the views of your Department on thie question, as the Solicitor

General has expressed the wish to be fully briefed on the matter.

Sincerely youre,
OBI AL SCONET: BY,

ORIGNAL ShONE BAR
x We a

r . ANGE

RT/h1 Roger Tass

Mr. DS. Maxwell,

Deputy Minister of Justice,

Ottawa.

c.c. Solicitor General

001409
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MEMORANDUM
CLASSIFICATION.

Mr. G.C. Koz, YOUR FILE No.

A/Administrative Assistant, Votre dossier
Ministry of the Solicitor General.

OUR FILE No. GH 1510-71
Notre dossier

Commissioner . pate 2 MAR 1973

Ministerial Inquiry - Incidence of murder

of policeman in U.S.A.

- Your memorandum of. 26 Feb 73 refers.

The L.O. Washington was contacted by phone on

27 Feb 73 and replied this date by telex, copy of which

is attached for the information of the Minister. In

addition, the L.0O. Washington contacted the Centre for
Correctional and Social Concerns, Inc., Chicago, Illinois,

and asked them to forward a publication "The Unexamined

Death - An Analysis of Capital Punishment" by Hans W.

Mattick, Chicago University. That material arrived today

and is enclosed, also for the Minister's information.

The additional material referred to in the telex will

be forwarded as soon as it is received.

- 901410
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“» HOWEVER I DID COLLEGT THE THREE NECESSARY INGREDIENTS (1) NUMBE

2 8Tn a hea

'; THIS MATTER WITH SEVERAL LAW ENFORCEMENT SOURCES AND SEVERAL PA

“8 OF POLICE MURDERS IN 1971 BY STATE

* (2) POPULATION OF STATE

*

" MURDERS

2 Bae ae i7
ar 8

fe

AS REQUESTED

\? 32 PH'T3

Hie ATIONS"
Har 2

BEST AVAILABLE COPY

8 ROUTINE WASH MARCH 2 UNCLAS

COMMR OTT

WLO176/73 ATIN DEPARTMENTAL SECRETARY

REF YOUR REQUEST FOR STATISTICS SHOWING NUMBER OF POLICE MURDER

IN STATES WITH AND WITHOUT CAPITAL PUNISHMENT. I HAVE EXAMINED

IVATE

SOURCES AND DISCOVERED THAT THESE PRECISE STATS WERE NOT AVAILABLE.

(3):LIST OF STATES STILL HAVING CAPITAL PUNISHMENT. -

FROM THIS MATERIAL I WILL LIST THE EXACT STATISTICS YOU HAVE RE

QUESTZD. IT IS IMPORTANT TO REMEMBER THAT THE DEATH PENALTY IS

STUDY HERE AND THE SUPREME COURT PLACED THE ONUS ON THE STATE 1}

A DECISION IN JUNE 72. ALSO THERE HAS NOT BEEN AN EXECUTION IN

R

UNDER

N

THE

USA SINCE 1967 SO TH@ DETERRENCE IS LESSENING EACH YEAR. I AM

SENDING BY MAIL THIS DATE SEVERAL PUBLICATIONS CONTAINING STUDBES

ON THIS VERY PROBLEM ALONG WITH STATISTICS ETC. ALSO YOU WILL

RECEIVE SOME MATERIAL FROM THE WORLD CORRECTIONAL SERVICE CENTRE

IN CHICAGO BY DIRECT MAIL WHICH SHOULD CONTAIN USEFUL STATISTIC

I GATHER FROM READING SOME OF THE STUDIES DONE THAT BARE
mang,

STATISTICS CAN BE MISLEADING, NEVERTHELESS I AM FURNISHING THEM

SECTION A LISTS STATES WHICH HAVE ABOLISHED CAPITAL PUNISHMENT

Se

LICE
FOLLOWED BY POPULATION IN BRACKETS AND FOLLOWED BY NUMBER OF Po

ALASKA (313,000) 0

ARIZONA (1,800,000) 4

COLORADO (2,200,000) 1

DELAWARE (558,000) 0

HAWAII (€789,000) 0

IOWA (2,800,000) 2

KANSAS (2,200,000) 0

MAINE (1,000,000) 0

MICHIGAN (9,000,000) 8

MISSOURI (4,700,000) 3

NEW MEXICO (1,000, 000.(1)

NEW YORK (18,000,000) 16

NORTH DAKOTA (625,000) 1}

OREGON (2,150,000) 2

RHODE ISLAND (960,000) Oo

SOUTH DAKOTA (670,000) oO

TENNESSEE €3,900,000) |

VERMONT (450,000) 0

WASHINGTON (3.450.000) 0

Document d

Document divu

sclosed under the Access to Information Act

ué en vertu de la Loj sur l'accés a l'information
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ARIZONA (1,800,000) 4

COLORADO (2,200,000) 1

DELAWARE (558,000) O

_ HAWAII (789,000) 0

‘IOWA (2,800,000) 2

KANSAS (2,200,000) O

MAINE (1,000,000) 0

MICHIGAN (9,000,000) 8

MISSOURI (4,700,000) 3

NEW MEXICO (1,000, 0003(19

NEW YORK (18,000,000) 16

NORTH DAKOTA (625,000) 1

OREGON. (2,150,000) 2

RHODE ISLAND (960,000) 0

SOUTH DAKOTA (670,000) O

TENNESSEE (3,900,000) 1

VERMONT (450,000) 0

WASHINGTON (3,450,000) Q

WEST VIRGINIA (1,750,000) 0

WISCONSIN (4,475,000) 0.

>

MINNESOTA (3,800,000) 1

SECTION B LISTS STATES WHICH HAVE CAPTIAL PUNISHMENT

ON THE STATUTES | Te

ALABAMA (3,475,000) 3

ARKANSAS (1,900,000) 0

CALIFORNIA (20,000,000) 14

CONNECTICUT (3,000,000) 1

FLORIDA (7,000,600) 3

WASHINGTON DC (1,500,000) 4

GEORGIA (4,600,000) 3

IDAHO (700,000) 0

ILLINOIS (11,200,000) 6

INDIANA (5,200,000) 4

KENTUCKY (3,300,000) 5

LOULSIANA (3,600,000) 0

MARYLAND (4,000,000) 2

MASSACHUSETTS (5,700,000) 0

MISSISSIPPI (2,200,000) 2

MONTANA (700,000) 0

NEBRASKA (1,500,000) 1

NEVADA (500,000) 0

NEW HAMPSHIRE (700,000) 1

NEW JERSEY (7,300,000) 4

‘NORTH CAROLINA (5,150,000) 2

OHIO (10,775,000) 2

OKLAHOMA (2,600,000) 4

PENNSYLVANIA (11,875,000) 4

SOUTH CAROLINA (2,600,000) 3

TEXAS (11,450,000) 15

UTAH (1,100,000) 1

VIRGINIA (4,700,000) 2

WYOMING (340,000 0

Document disclosed yinder the Access to Information Act

Document divulgué en vertu de la Loi sur l’accés 4 l'information
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SECTION B LISTS STATES WHICH HAVE CAPTIAL PUNISHMENT ’

ON THE STATUTES a

ALABAMA (3,475,000) 3

ARKANSAS (1,900,000) 0 j

CALIFORNIA (20,000,000) 14 |

“CONNECTICUT (3,000,000) 1 pay edge ye oe oe 8
FLORIDA €7,000,000) 3

WASHINGTON DC (1,500,000) 4

GEORGIA (4,600,000) 3

IDAHO €700,000) 0

ILLINOIS (11,200,000) 6

INDIANA (5,200,000) 4

KENTUCKY (3,300,000) 5

LOUISIANA (3,600,000) 0

MARYLAND (4,000,000) 2 “

_ MASSACHUSETTS (5,700,000) 0 |

MISSISSIPPI (2,200,000) 2 pig TU cate BeMONTANA (€700,000) 0
chesmg

~~ + eeNEBRASKA (1,500,000) L-

woNEVADA (500,000) 0

NEW HAMPSHIRE (700,000) 1

- SeRaGENEW JERSEY (7,300,000) 4 «+ . “

NORTH CAROLINA (5,150,000) 2: -

mah ote neOHIO (10,775,000) 2 — ns nr

oo

Set ears eg oR OE et
OKLAHOMA (2,600,000) 4

PENNSYLVANIA (11,875,000) 4

SOUTH CAROLINA (2,600,000) 3

TEXAS (11,450,000) 15

UTAH (1,100,000) 1

senate!VIRGINIA (4,700,000) 2

WYOMING (340,000 0

coegoptet

LO WASH | - SO ng

ener
| PSE ACK

\

t
i

' CORRECTION IN as
COSECTION A AFTER NEW MEXICO FIGURE SHUD BE 1
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f] . Government Gouvernement
of Canada du Canada MEMORANDUM NOTE DE SERVICE

[ : | SECURITY - CLASSIFICATION- DE SECURITE

PD Mr. R. Tasse, -
Deputy Solicitor General. OUR FILE— N/ REFERENCE

| _|
[— 

| YOUR FILE—V/ REFERENCE

“FROM F. P. Miller det te Y 7
ef DATE

LL —— a March 2, 1973.

One Bill c-2
Committee Meeting, Monday, March 5th. t

Herewith my comments on the draft memorandum a
to Cabinet as requested.

AD
GENERAL:

In the context of our discussions to date the

memorandum appears to me to set out well the

alternatives open to us and reflects the consensus

of our discussions with appropriate elaboration

and useful argument.

DETAIL:

Page 1, para 4 The reference to a specific

7 figure, i.e. (some 65%) seems —

to me to require some reference

to source or some temporizing

introduction such as "it would

appear”.

Page 2, item The description here is not the

B 2 (a) full text of the pre 1967 law.

I assume therefore, it is quoted

just as example but the intention

is to use the full substance of
the pre 1967 law.

Page 3, item Perhaps there should be some re-

4 (a) wording to clarify the possibility

of a total of 20 years.

Page 4, As I have indicated in discussions,continuation of
item 8 I do not fully agree with this

statement. I think, as a matter of

fact, that in some cases rehabilitation

has continued or taken place after a

number of years of incarceration.

Nevertheless, I would be quite satisfied

to see the phrase "in many cases”

inserted between the word "that" and

7 2 a Qe 001414
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Page two: .

the word "the" in the first

line of the page.

Page 4, item | Here again I quarrel with the
9, para 2 sweeping nature of the claim to

interference with rehabilitation

but would be happy with the

insertion of the phrase

"that in some cases", after

the word “period” and before the

word "whatever" in the fourth

line from the bottom of the page.

Page 5, item 11 I wonder if it would not be

appropriate to include some

: . statement that in the field of

criminal law there has never

been a complete enfringement

on the Royal Prerogative of

Mercy. a

I :regret not being able to attend the
meeting but I am pleased with the first class paper

produced by Mr. MacLeod. .

1 i :

i

F. P. Miller.

{oo -
|
'
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i of Canada du Canada FAEMORANDUM NOTE DE SERVICE

T @ oe . . ee : : | ‘[gecueiny classification be SECURITE.

A : a , oo _ CONFIDENTIAL

Gur FILES NIREFERENCE .

th; Your FUE vintFeRen ct : . ;

From --s SPECIAL. ADVISER, Be So : Bo . - re
PES CORRECTIONAL POLICY rs

oe SUBJECT
“vou Bill C-2

I attach a draft Memorandum: to Cabinet herein

for discussion at Monday! ‘Ss meeting ~ March, 5.

Aad
Att.” Oo AL od. MacLeod.

DISTRIBUTION:

“The Deputy Solicitor ceneralyX”
Mr. J. W. Braithwaite ;~ ae

Mr, A. Therrien

_.Mr. W. Fe. Carabine —

' Mr. Jd. H. Hollies, Q.C.

Mr. F. P. Miller .

Inspector D. G. Cobb
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“THIS DOCUMENT IS THE PROPERTY OF THE GOVERNMENT OF CANADA

| CONFIDENTIAL

March 1, 1973

MEMORANDUM TO THE CABINET

Re: Capital Punishment - Bill C-2

> PROBLEM

On January 25, 1973, the undersigned introduced -
: “an: the House of Commons Bill C-2, an Act.to amend the

Criminal Code with respect to persons convicted of murder.

. That bill; which is still before the House, would extend

for five years the 1967 bill on capital punishment which’

expired on December 29, 1972, after being in force for ,

five years. The 1967 bill limited the death penalty for -_
a capital murder to cases where the accused, by his own act,
- caused or assisted in causing the death of a police or. _
prison officer, acting in the course of his duties, or
“counselled or procured another person to do any act |

“causing or assisting in causing the death..

Bill C~2 is comparable ‘tothe 1967. bill in that -
--under it the death penalty would only operate where a
police or prison officer. is murdered. However, Bill C-2 —

‘substitutes the new terms "murder punishable by death" and

murder punishable by life imprisonment" for the terms
. "capital" and "non-capital" murder... This change | was made

. Yor Purposes of clarity and: precision.

The greatest concern in Parliament and in the
press seems to relate to an increase, in recent years, in

. the number of murders in Canada. This would seem to

reflect a feeling that the 1967- 72 law was not a sufficient
deterrent to murderers. ©

It is probably. true that Canadians have a natural
- abhorrence toward hanging, but nevertheless a large majority
(Some 65%) seem to.think that it is necessary as a deterrent.

“It is pro ably: correct to assume that the element of
deterrence is considered by adult Canadians to be necessary

to protect the public against persons who have already been-

convicted of murder and persons who, in the. absence of

appropriate deterrence, are potential murderers.

It would seem to. be desirable to have one or
more principles in mind against which to test the laws that
are considered necessary or desirable by way of deterrence.

A useful test may be this: In relation to life
sentences for murder, what conditions are reasonably .

mecessary, in terms of deterrence, for the protection. of

the public while still leaving the offender with a _

reasonable hope of ultimately returning to society. as a”
uSeful citizen?

OBJECTIVES

_ This memorandum seeks the approval of Cabinet
for the preparation of amendments to Bill C-2 that would

provide, for an indefinite period, the total abolition. of |

capital punishment in Canada for murder, and the substitution.

therefor of life imprisonment, subject to appropriate

conditions that would operate in terms of punishment,

deterrez:.2 and rehabilitation in relation to the offender.

— 001417
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FACTORS

Some thirty-six members of the House of Commons
have spoken in the debate. The recommendations they have

made for changes in Bill 0-2.are, very briefly, as follows:

x - Mr, Railton - he would abolish the death penalty
mo completely and- substitute for it imprisonment

for complete life. :

Mr. Fleming - he would require a (25. year minimum ‘term
-of eustody under the life sentence and. categories

of first and second degrees murder

“Mr. Woolliams --he wants some form of capital puni shnent
for the -planned, deliberate killing of ordinary
citizens. ol,

Mey David MacDonald - - “he wants total. abolition of ‘the.
oe death. penalty.. a

Mr. Diefenbaker - he would have a ‘reference - to. he a
-, °° ..Supreme Court of Canada of the validity of the

& vo death penalty in the light of the Bill of Rights.

Mr. Reid - he would have a long, sentence without parole,

Mr. Grouse - he would like te see imprisonment of the
offender for his. natural life.

‘Mr. Thomas - - ne would have the law remain as it is as
, of this date, i.e., the law as it existed between -—

1961 and 1967.

Mr. Guay - he would maintain the pre-1967 law for an
experimental period of five years.

“COURSES OPEN ZO THE GOVERNMENT 7

: The courses open. ‘to the government would. seem “to
_ include the following:

: AL. Let Bill. C-2. continue; without government amendment,
g - to decision by the House;

--B. Amend Bill G-2 along ‘lines that, in the opinion of
... the undersigned, are likely to be supported by a

majority of the House and are calculated to be a
. progressive social step, as follows:

Le . \ 1. There would be a total abolition of capital
punishment/ for an: indefinite period./

2. Murder would be defined as

(a) Nageravated murder" (being what ‘it, was prior
a to December 29, 1967, under the heading

wat "capital murder"), i.e., was "planned and

oy ° deliberate" on the part of the murderer, was

ny" ' .. done by the murderer's "own act" or was the
death of a police or prison officer, on duty,

caused by the murderer's "own act", or,

oe — (b) "non-aggravated murder", 4 i.e., being all murder
Sf oe . . other than aggravated: murder. (namely, the

equivalent of non-capital murder between
.1961 and 1967) .

_ 001418
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3. ‘The sentence for both types of murder would be

a life sentence.

AY In the case of "ageravated murder" the following
conditions would apply:

(a) the minimum period of custody set out in

the Criminal Code would be ten years,

but the trial judge would have authority

- to impose a minimum period of custody

of all or any part of an additional

ten years;

(bd) no temporary absence or day parole, “without
-...° escort, would. be permitted during the |

'. minimum period, as fixed by the statute or
imposed by the trial Judge, as the case
may be; and — oO

-(¢) no full parole would be authorized during
- . - the minimum period of custody, as fixed by.

.. the statute or the trial judge, and .

thereafter only if the full Parole Board
: were unanimous. es

There would ‘be no reférence to the Governor in.
,Council. for approval of parole but there should —
be authority in the Governor. in Council to |

"reduce, by arr €xercitse—ef—_the—roey.al_prerogative—_
of-merey, the minimum period of custody to a lesser.

term. of years than that ‘required by. law.

5. "Non-aggravated murder" would have these conditions:

(a) a life sentence in every case, with a

. Iinimum period of custody of seven years;

- (bd). no temporary absence or day parole,
_- without escort, to be permitted until

three and one-half years have been served; and

. (ec) no full parole during the minimum period of
“s -eustody, but thereafter. by a. simple. majority.

of the. Board.

.. There would be no jurisdiction in the trial judge
C . b . ‘to set an additional minimm period of custody.

aan 5. Hanging versus - iife imprisonment

. ‘The advantage of hanging is that it punishes
the offender and has deterrent value; how great .

@ deterrent it is forms the basis of much of the

current argument over capital punishment; ait

does not rehabilitate.

The argument for life imprisonment is that,
depending upon the length of time to be spent —

in custody, it does punish; it has deterrent

value, to a greater or lesser extent; it holds

* some ‘promise of rehabilitating the offender.

Te Mandatory minimum periods in custody

The argument for such sentences. is that, in the
eyes of the public, they have both punitive and

or - . deterrent value and are necessary if imprisonment

4 wa ‘is to be accepted as an alternative to the death
I~ . + sentence.

. Snes 001419 |
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The argument against them is that the longer

_the period of time (e.g. 10 years) that an

- offender is in custody, the less likely is the
prison experience to be rehabilitative. A period

- of mandatory custody that leaves no hope in the

- imprisoned man will tend to lead him to one or

more of the following courses: suicide, escape

at. any cost, including the lives of prison

officers, trouble-making in the institution by

way of fomenting disturbances to show his hatred
of society, or withdrawal into a shell until he.

becomes, in effect, a vegetable. His marriage,
“if any, is not likely to last. Where, by reason
‘of a long minimum sentence in custody, all

- ‘reasonable hope of return to a useful life in

the community is destroyed, the result is more

_ dikely” to be torture than punishment.

Judge determining | minimum term in custody |

-. The advantage is that. the judge, at the time of
- sentence, is aware of local’ public sentiment

rs

-. (in terms of punishment and deterrence), the |
-. Circumstances of the offence, and some of the.

_ characteristics of the offender, presumably

ineluding - ‘his rehabilitative needs.

- Some of the disadvantages are that, because in
Canada there are several hundreds of superior —

court judges who preside over murder trials,

no two cases would be dealt with alike, and.

there would. soon be a cry’ for’ "equal justice".

If this is a logical role: for a judge in a

- murder ‘trial, there would seem to be no logical.

reason for not extending that role to life

sentences arising out of armed robbery, rape,

kidnapping, hijacking and the like, where life

sentences are not mandatory but are:often.

imposed. Moreover, where a trial judge may very
. well be competent to equate his sentence, in

terms of punishment, deterrence and rehabilitation

to the circumstances of the offence and the

offender, in cases such as armed robbery, for

-. example, he has no special qualification to: enable
him to determine how much of a life sentence for

‘murder should be served before the offender is”
eligible for parole.

"No temporary absence or. day parole
during minimum period in custody

- The advantage of such a condition is that it
‘would tend to satisfy the public that the

7 punishment for murder is appropriately punitive
“and deterrent and that, for an extensive period

of time, the public will be protected, as far
as it is humanly possible to do so, from the

offender.

The disadvantage. of such a condition is that,.
for anextensive period of time, many rehabili-

tative programs, involving the offender in the

community, cannot be carried out and that, at

the end of that period, whatever chance there

may have been to return the offender to society.

as a useful citizen may have been lost, by

_reason of his long, uninterrupted imprisonment.

“001420 —
: 25 ”

em eee ka ett tenet cl REL nett Ree ae he Mae ba am al ce ma a



f- oO Document disclosed under the Access to information Act

' - ‘Document divulgué en vertu de la Lo/ sur l’accés 4 l'information

10, -Unanimous eS of full Parole Board

The advantage of requiring the full Parole Board's
- unanimous approval of parole is presumably that
- the public would be better satisfied that it is

being protected than it would be in the case of a

simple majority or, two-thirds of the Board. Such

a requirement would add to the punitive and

deterrent value “ye life sentence for murder.

-The disadvantage of requiring unanimity is that .
_one or two members, who might wish to dissent

would; by agreeing, have to sacrifice their

‘principles or, by dissenting, endure the hostility
.or disdain of the remaining seven or. eight. members .

11. Royall prerogative | of mercy
. .-The advantage of. makeing ait possible for the

.. Governor in Counciil to reduce the minimum period

| of custody is that) it would enable. the government,

- =.in proper cases. involving the need:for clemency;

'."‘to- alleviate the harshness of the law or the

judge's judgment, having. regard. to all the
circumstances of the = case.

The disadvantage (at there is 5 any) is that it
-. would provide an opportunity for exceptions by

the government to tthe otherwise strict requirements

-of the law for the| custody, during lengthy periods
of time, of persons sentenced to life imprisonment -

‘for murder, -and on that account-might not find

favour with the press and public.

“C. An ‘alternative involving the same principle as set
out in B. above might be changed in detail as follows:

‘that any recommendation for an extension of the
minimum period of custody would not be binding

_ on the Parole Board or the Governor in Council

. and any such recommendation, when made, could be -—
' appealed to. the court of appeal; that the trial
-- judge, if available, must be consulted before a hoa
. convicted murderer is released after the 10-year

‘mandatory period of confinement has expired;

thereafter the offiender could be released only

if a recommendation to that effect has been

"approved by the Governor in Council as a result.

of a unanimous decision of all members - of the
Parole Board.

Ree

Needless to say ‘these, and other variations relating.
to. conditions concerning the release of convicted

murderers serving life sentences should be designed.

to strengthen the screening process for the release

from custody of such persons while jeopardizing, as

‘little as possible, the rehabilitation Programs of

federal correctional services.

The law could be amended so that it would revertto —
what it was during the period prior to 1961 when ail

murder was capital and the only penalty 1 was - death. —

FEDERAL- PROVINCIAL RELATIONS CONSIDERATIONS

There would seem to be no obligation on ‘the
government to discuss the merits of any such proposed

tegislation with the provincial governments. ‘There were

i

: |

foe a 6 001421
|

i



LIBERAL FEDERATION

_ subject.

EEE 8 Re ae i RR ET ar —

Document disclosed: under the Access to Information Act
Document divulgué en vertu de la Loj sur l'accés a l’inforniatior

re -6-

no formal discussions, by way of correspondence or otherwise,

with the provinces prior to introduction of the 1961 and

1967 legislation, nor prior to the introduction of Bill C-2.

. INTERDEPARTMENTAL CONSULTATION

The undersigned has consulted with his colleague,
the. Minister of Justice, who agrees with this memorandum.

i PUBLIC RELATIONS CONSIDERATIONS

The “study by Mr. Bernard - Grenier, which brought up.to sate the 1965 Department of Justice paper entitled
“Capital Punishment ~ Material Relating to Its Purpose and

-. Value", has been. distributed to Members of Parliament and is.
available to the public, as is the study, sponsored by the.

Department of the Solicitor General, by Professor E. A. ‘Fattah
‘of the Department of Criminology, University of Montreal,

_ entitled "The Deterrent Effect of Capital .Punishment".
in the opinion of the undersigned it is no more appropriate -
now for the government to undertake a ‘public relations

' program emphasizing any particular aspect. of the capital edekde le os
punishment issue, now before- Parliament, than. it was before .

Bill C-2 was introduced.

cayous, CONSULTATION |

ae There should. be Caucus consultation after Cabinet has -
reached a tentative decision on the issues. involved.

“There. is apparently no policy. statement on the

"RECOMMENDATION

The undersigned recommends that Cabinet should
Instruct the Department of Justice to preparé whatever

legislation is necessary to. implement paragraph B. on page 2

of this submission.

Respectfully submitted,

: Solicitor General

I> coneur’

- Mimister of Justice

a

001422 -



Document disclosed under the Access to Information Act
Document divulgué en vertu de la Loi sur l’accés 4 l'information

«7 MEMORANDUM NOTE DE SERVICE

GOVERNMENT OF CANADA GOUVERNEMENT DU CANADA

oo | a. . - oe o a a , “| SECURITY - CLASSIFICATION - DE SECURITE |

‘A. Therrien a .
- o& .°.: Vice-Chairman OO . se
|.) NATIONAL PAROLE BOARD POUR FILE ninerenence

/ fs — ~ | YOUR rile ~ vInEFERENCE - :

> Roger Tassé. ee
"DEPUTY SOLICITOR GENERAL re om ——— ae

vz) © [March ist, 1973

SUBJECT

swet Murder - Capital Punishment - Statistics _

This is further to: your | memo. of February 23 on
‘the above- named topic.

. The. statistics we have at this time show that the
average. time. served for death commuted cases during the
partial abolishment of capital punishment was 13.5 years.

The same figure for non-capital murder was 7. 8 years.

‘Your assumption is correct that the average time
served before parole by. murderers is the longest period. a
It is very difficult to compare the average time served
for murderers and other categories of crimes of violence.

Murderers are all serving the same sentence and are eligible

for parole at the same period of time. In the case of other

categories of crime, the range of sentences and consequently

of parole eligibility is very wide.

vo In order to give a concrete explanation of what
is meant, I have examined our statistics for 1970 (last year

for which we have complete figures). Eleven (11) inmates

—- -. serving time for attempted murder were released on parole.

Time served ranged from 6 months to .15 years and the everage

was 5 years 10 months. For the 75 cases of manslaughter,

time served ranged from 6 months to 10 years and the average

was 23° years. For 88 cases of rape, time served ranged from.
1 month to 6 years and the average was 13 years. For.
_742 cases of robbery, time served ranged from 1 month to

' 15 years and the average was 1 year 8- months.
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0 i, Government Gouvernement , :
of Canada du Canada MEMORANDUM NOTE DE SERVICE

) | SECURITY -CLASSIFICATION- DE SECURITE ,
10 » | 7

. A MR, A. THERRIEN OUR FILE— N/ REFERENCE

L_ |
i 

| YOUR FILE ~ V/REFERENCE

FROM So
DE DEPUTY SOLICITOR GENERAL DATE

_ . , | February 23, 1973

SUBJECT .

‘Murder - Capital Punishment - Statistics

1. Iam familiar with the rules enacted under the Parole Act

regarding the eligibility for parole of persons convicted of various

types of crimes.

25 - The Statistics, as I recall, for the period of five years

during which the partial abolishment of capital punishment was in force,

show that the average time served in prison by persons convieted for
murder has been about 13 yeers.

3. = I would assume that for all categories of crime, especially
the crimes of violence, the average time served by murderers is the

longest period.

4. I would appreciate it if you could confirm whether this

' assumption is correct and if you could let me have any data regarding

the average time served by inmates by categories of crimes.

ORC AL TET BY
ONGNAL & +8 + AR

R TAsSE

RT/hl . Roger Tassé
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net bet, ak Bo . OTTAWA, Ontario
cr Le . 

ORLA OPPs

February 27, 1973

Dear Sir:

The Honourable Warren Allmand, Solicitor General.
of Canada, would like to obtain the following information

‘pertaining to the current debate in the House of Commons

on capital punishment: an

(a} the eccunation, by tyves or categories, ‘of: persone
convicted of murder, both capital and non~capitas

for the Last .ten years;

(i) the occupation of persons charged with capital murder
whose charge Was reduced to non~capital murder, for
the last” five years. . vo

Tt was ascertained by preliminary’ inquiry on the
telephone that the material for such information is avail-.

‘able in the recerds gathered by your division. It would be

appreciated if such information be compiled as early as
poss sible. ~ ok ‘,

. - re .

Yours sincerely,

“ om } . .
c = C \ Se ne n oot

Py / 3 . .

| Roger Tassé SS
. ‘~ Deputy Solicitor General
Geno fag

i

My. jk. Holt,
'A/Director, . . Os

Judicial Division, - : Fg

Statistics Canada,

No. 5 Temporary Bldg.,

Carling Avente,

OTTAWA, Ontario.
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Moved by Mr. Lawrence

That Bill C-2, an Act to amend the Criminal Code be

amended by adding the following clause after line 11 on page 4:

1

"8. Section 669 of the said Act is repealed

ana the following substituted therefor:

"669. The sentence to be pronounced

against a person who is sentenced to death

4 a7 Wh i os nt shy TT Mer tte ee oe gens poeShali be tnat he shail be executed by dru

for euthanasia."

and by re-numbering subsequent clauses accordingly.”
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Moved by

That Bill C-2 be amended by: striking out clauses —
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Clauses 1 to 7
ao

1 to 7 and substituting the following:

“Short
‘title

ee emma e

Punishment

for murder

Conditions

of granting

parole

1967 Amendment Act,

the Revised Statutes of Canada, 1970,

1 “This ‘Act. may be cited as
the Criminal Law Amendment

‘(Punishment for Murder) Act.

2. Section 214 of the Criminal |
Foe » as amended by the Criminal Code

chapter C-35 of

is repealed.

3. Section 218 of the said Act
is repealed and the following sub-

stituted therefor:

"218. (1) Every one who commits

murder is guilty of an indictable

offence and shall be sentenced to

imprisonment for life.

(2) Notwithstanding anything

in the Parole Act and unless the

Parliament of Canada otherwise

directs, no person

_ (a) upon whdm a sentence of

imprisonment for life in

respect of murder has

been imposed after the

coming into force of this

section,

(b) upon whom a sentence of
imprisonment for life

is deemed by section

of the Criminal Law Amend-

‘ment (Punishment for Murder)

Act to have been imposed,

or

001430
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Extension of

term to be

served before

eligibility

for parole
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(c) in respect of whom.a

_ sentence of death in

respect of murder has been

commuted after the coming
into force of this section

to imprisonment for life,
ae

shall be released pursuant to the
terms of a grant of parole under the

Parole Act unless oo

(d) at least ten years of

that sentence calculated

in the manner described in

subsection -(4). have been

served, and

(e) the National Parole

Board, by a vote of

at least two-thirds

of its members, has

made a decision that

parole under that Act

be granted to that
person.

(3) Notwithstanding paragraph (2)(d),

the judge presiding at the trial of an

accused who is or was convicted of
murder or, where such judge is unable
to do so, another judge of the same

court. may

the accused, in a case

referred to in paragraph (2) (a),
or

(a) at the time of sentencing of

(b) at any time on application made
to him within a reasonable time

after

(i) the. coming into force .

of this section, in a

case referred. to in

paragraph (2) (b), or

(ii) the execution of an

. instrument or writing

mentioned in subsection

684(2) declaring that

a sentence of death has

been’ commuted, in a case

referred to in paragraph

(2) (c), 001431
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having regard to the character of the.

accused, the nature of the offence and

the circumstances surrounding its

commission, and to any recommendation made

pursuant to section. 596.1, by order”

substitute for the number of years specified
in paragraph (2)(d) @ number of years that
asTMnot more than twenty but more than ten.

(4) In calculating the time

‘referred to in paragraph (2)(d) or the

time substituted therefor pursuant to

subsection (3), there shall be. included

any time spent in custody between,

Time
spent in

. custody.

ee demu ee Adler mp Te

Se nee Me eae ate ae

(a) in the case of a sentence

of imprisonment for life, —

the day on which the

person was arrested and

taken into custody in

respect of the offence’

for which he was sentenced

to imprisonment for life

and the day the sentence |

was imposed or was deemed |

- by section 8 of the Criminal

Law Amendment (Punishment

' for Murder) Act to have

been imposed, or

“(b) in the case of a sentence

of death, the day on which

the person was arrested

and taken into custody

in respect of the offence.

for which he was -sentenced

to death and the day the
—_ sentence "was commuted.

Temporary - (3) Notwithstanding the Penitentiary
absence and Act and the Parole Act, in the case of
day parole any person déscribed in paragraph (2) (a) ; --

(b) or (c),-no—absence,may be authorized

under section 26 of the Penitentiary Act

and no day parole may be granted under.

section 10.of the Parole Act until the

expiration of all but three years of the

time referred to in paragraph (2)(d) or

ur the time substituted therefor pursuant

. (pA uw to subsection (3), as the case may be.

LP
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| | .Minimum © ' (6} For the purposes of Part :

- punishment | XX, the sentence of imprisonment for | %

life prescribed in subsection Q).
is” a minimum punishment.’

ee ee ee
. 4. ~ Section S11. and subsections at
.538(3) and 589(2) of the said Act are - 3
repealed. - . |

eee Le ? - : ss i tee - wee we mee eee

5. The said Act is further amended by
adding thereto, immediately after section 596,

the following section:

iteeneg eg oo
Recommendation ''596.1 Where a jury finds an accused

by jury '- guilty of murder, the judge who presides

at the trial shall, before discharging oO

the jury, put to them the following 4

question:
}

£

"You have found the accused © . * bad
guilty of murder and the law

. requires that I now pronounce

a sentence of imprisonment for

life against him. Do you wish

to make any recommendation with
respect to the number of years
he must serve before he is

eligible for release on parole?.

You are not required to make any

recommendation but if you do,

| your recommendation will be
considered by me when I am

considering whether I should

substitute for the ten year
period, which the law would

otherwise require the accused

to serve before he is eligible
for release on parole, a number

of years that is not more than :
_twenty but more than ten." "

oo 6, The definition "sentence" in —
section 601 of the said Act is repealed

and the following substituted therefor:

ee oe Doe. Fe Soe ; ee - 001433
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*

" "sentence includes a declaration.
made under subsection 181(3),
an order made under section ;

95, 653, 654 or 655 or subsection

* 218(3),and a disposition made

under subsection 662.1(1), ;

subsection 663(1) or subsection

664(3) or (4);%

7. Subsection 684 (3) of the said.
Act, as amended’ by the Criminal Code
1967 Amendment Act, chapter C-35 of
the Revised Statutes of Canada, 1970,
is repealed and the following substituted

. therefor: -

"(3) Notwithstanding any other
law or authority, a person

(a) in respect of whom a ,
'. sentence of death has been

_ commuted to imprisonment

for life or a term of
imprisonment, °

(b) upon whom a sentence of _
imprisonment for life has
been imposed as a minimum
punishment, or

(c) upon whom a sentence of
imprisonment for life is
deemed by section 8 of '

‘the Criminal Law Amendment
(Punishment for Murder) Act
to have been imposed,

shall not be released during his life
or such term, as the case may be, .
without the prior approval of the

Governor in. Council, but thissseetéon anh oxla,
does not apply in respect of any absence
authorized.under section 26 of the
“Penitentiary Act or any day parole
granted under section 10 of the

“Parole Act.” !
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f] Government Gouvernement
of Canada = du Canada MEMORANDUM NOTE DE SERVICE

®
-

2 » 0 MR. D. COBB
LL

SECURITY- CLASSIFICATION - DE SECURITE

OUR FILE~ N/REFERENCE

[ : : . “YOUR FILE— V/REFERENCE

DATE

_ _| . February 23, 1973

SUBJECT

over Capital Punishment - Statistics

“expected iby Mand, 976 (D sate otk

found up the following Mes Blesyy wh:I would appreciate

i ormation for the Minister:

if you cd

7 wet wee v8 Prneke of yre? of fied . availakle uw

(a) the occupation, by types or categories, of those Steals Greda

convicted of murders:.(both capital and non-ca on-capit 1) bel ak wa !

for the last ten years;
take louger

(b) thec Sccupation of persons !charged/with capital murders Ub tas one vob
in respect of whom the charge was reduced_to_non-capital i Cow le i.

murder for the last five years; "

acc (c) thefratelof murders of policemen’ in retentionist and conf) ne ke wih
a %

Co) Lo retentionist States in the United States.

ty RCMP [iaisou Aan ashinglen | (ef)
b stest tha We | Wh,by feet pen wee es tac 'oger Tassé sll assessl, ‘phoma. Linicow RCMP, We amount
— Mews te Comm-2 Feb? at j2zq te | work é be olons

~~o Ne Se(sO 3 h pe ee Mae Blewgaske

" work comple bed , PAA

‘ | Jowadl cemer bec by
. Womdl . Shotal he

randy Moudoy 19 Monk
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FROM

DE DEPUTY SOLICITOR GENERAL
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SUBJECT

OBJET

MEMORANDUM
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Capital Punishment - Statistics
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Document divulgué en vertu de la Loj sur l’accés a l'information

fy Bak

NOTE DE SERVICE

+

SECURITY - CLASSIFICATION- DE SECURITE

OUR FILE— N/REFERENCE

YOUR FILE-V/REFERENCE —

DATE

February 23, 1973

I would appreciate it if you could round up the following

information for the Minister:

(a) the occupation, by types or categories, of those
convicted of murders, (both capital and non-capital)

for the last ten yéars:

(b) the occupation of persons charged with capital murders
in respect of whom the charge was reduced to non~capital

nurder for the last five years:

(c) the rate of murders of policemen in retentionist and non-
retentionist States in the United States.

RT/h1

~
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‘G t G t . - : <=
ofcanada. du Canada MEMORANDUM NOTE DE SERVICE:

. . d+: . . SECURITY. CLASSIFICATION. DE SECURITE ,

10 MR. J. McDONALD, .
A D> . SEECIAL ASSISTANT 22 TRE MINISTER OUR File N/ REFERENCE

| | JS |

[ . Co mo, 7 oo. re YOUR FILE~ V/REFERENCE

FROM | DEPARTMENTAL COUNSEL ___—

sume Hyd Chappell's letter to the Editor
of the Globe and Mail regarding.

capital punishment

You have asked for 4 memorandumcontaining my
comments “upon Mr. Chappeli's letter to the Globe and Mail,

I have reviewed the letter as printed in the.
newspaper and, as well, have looked at the more lengthy version

that has been provided. My comments are as follows:

(a)

ee Oo a 001437
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(c)

(da)

(e)
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(g)
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a Government Gouvernement . :
of Canada — du Canada - ~ MEMORANDUM = -—~ NOTE DE SERVICE

[ | SECURITY - CLASSIFICATION -DE SECURITE

To [) -
A. ZAVIE LEVINE : OUR FILE— N/REFERENCE

L | _|
[~ ~ | YOUR FILE— V/REFERENCE

_ |_

FROM

DE WARREN ALLMAND DATE

LL. _ | February 9,1973,

SUBdECT yl Chappell's letter to

the Editor of the Globe and

Mail regarding capital

punishment.

Would you kindly have the attached letter

referred to the proper people in our

Department for analysis and comment.
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Government Gouvernement

f of Canada du Canada MEMORANDUM NOTE DE SERVICE

7
& 4 Precwaeded Le a. bch fi heb, Zé

OUR FILE— N/REFERENCE

YOUR FILE~ V/REFERENCE

8,our BUI 6-117, An Act to Pro |
National Plebiscite on ‘the Abolition. or
Capital Punishment ~ Mr. Reynolds

fhe Solicitor Genes al requests a brief on the proposal
set out in Bill C-117 (Mr. Reynolds) to the effect that at the
first election efter the 6111 is passed and recéives Royal Assent,
there should be held a national plebiscite on the abolition of
capital punishment in Canada, to be conducted by the Chief
Electoral © Officer. The quastions to be asked in the plebiscite
¥ es

if
The punishment upon conviction for the erime of

homicide shail, by amendment to the Criminal Code of
— Canada, be as Pollows: _

i. ‘Death with the prerogative of mercy only

when so recommended by the presiding trial judge’; or

2. ‘Life imprisonment with eligibility for perole
or other release erising only after 20 years of
such sentence being served.”
"i,

“Tt has never been the federai practice in Canada to
submit issues: « eeciological or Other - to the public by way of
referendum. It is greatly to be doubted whether the highly

emotional issue of capital punishment should be the issue upon

which, by way of precedent, the Canadian Government should seek
to determine the views of the Canadian public.

Members of Parliament are supposed to reflect the

opinions of the majority of their constituents, but should aleo

be leaders in thinking in terms of the national good. Neither

of these roles are fulfilled by Members of Parliament where an
issue that they are called upon to determine is referred, by

way of plebiscite, to the voters.

ae 001442
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The highly emotional issue of capital punishment
should not be bound up with the question of the election of

& national government. It 46 generally accepted that a
free vote on the issue in the House of Commons is. desirable
so that a government would not stand or fall on the question

of capital punishment. It would seem to be equally true that
& government should not be elected - or fail to be re~elected -

on the issue of capital punishment.

For the foregoing reasons it would seem that the

Solieiter General and his colleagues should oppose Mr. Reynolds!
bill. .

AGMMEON
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re oe oS qe os tt a ati ——
THE DEPUTY SOLICITOR GENERAL _ po
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BL11.C-117, An Act to Provide for a
Netionsl. Plebiscite on the Adolition of
Senkte. Eunishezat se Hes a

. The Solicitor General requests a brief on the proposal
to set out an Bill C~117 (tr. Roynolds) to tho effect that et the =’

- firet election after the b411 is passed and receives Royal Assont,.
there should be held 6 national plebiscite on the abolition of =. |
capital punishment im Canada, to be conducted by the chief

. would be: officer. The questions to be asked in the plebiscite
wou cr.

*. Phe punisheant upon conviction for the crime of .
homicide shall, by anendment te the. Criminal Some of.
Canada, be. ae follows: a

1. Death with the prerogative of mercy only CO
when 80 recommended by the presiding trial Judge’ 3 or

2. ‘Life iaprisonment vith eligibility tor parole .
' ox other release arising only after 20 years or

' ‘puch sentence being ‘served.’ m

ae : It has never been the federal practice in Canada to
submit iesuesn - sociological or other - to the public by way of
referendum, If is greatly to be doubted whether the highly
emotional issue of capital punishment should be the issue upon |
which, by way of precedent, the Cansdian Government should eeek
to setermine the vievs of the Canadian public.

- Members of Parliament are supposed to ‘refiect the -
-opinions of the majority of their constituents, but should also ,.
be leaders in thinking in terms of the national good. Beither -
of thesé roles are fuifilled by Members of Parliament where an
issue that they are called upon to determine is referred, oy t a
“ay of plebiscite, to the voters. . fy

#08 001444
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fq «Government Gouvernement

Ofypanada

be”

SUBJECT

du Canada MEMORANDUM NOTE DE SERVICE

| SECURITY-CLASSIFICATION- DE SECURITE

to » | cobaer J dansthar
DEPUTY SOLICITOR GENERAL OUR FILE W/RFFEREN CI W-_

L_ _
[— | YOUR FILE— V/REFERENCE

FROM So
PF ASSISTANT DEPUTY SOLICITOR BSENERAL Dare
[ _| Feb. 9th, 1973

OBJET Capi tal Punishment

You have asked for my opinion on the various

alternatives relating to the above, outlined in your memoranda
of February 5th and 7th.

First of all, having | been absent for much of the
debate up till the present, I have not had the benefit of all
the discussions which have gone on and the comments made below

therefore, are offered with this reservation.

Possible Alternatives

CGSB STANDARD FORM 22d

A minimum sentence before release imposed by the Criminal

Code of 16, 15, 20 or 25 years. The appropriate minimum

sentence may vary according to the needs of the individual

and the facts of the crime. It would appear to be impossible

to legislate in advance for all contingencies;

A minimum sentence imposed by the trial judge, eithar within a

range of 10 to 25 years, or without limits.A trial judge may not

be in a position at the time of conviction to determine what the

appropriate release date should be;

A recommendation by the trial judge of a minimum sentence, either

in all cases or in those cases for which he sees fit. Recommen-~

dations in all cases have been prepesed by the Scottish Committee

under Lord Armstrong, CMND 5137. Optional recommendations is

the present British System (Sec. 1 sub-sec. 2 of the Murder

(abolition of death penalty) Act 1965 (c71.)

The 12th report of the Criminal Law Revision Committee

recommended a continuation of this system. The disadvantage

of making recommendations in every case is that in some cases

the trial judge may not be in a position to say what the

minimum sentence should beat the time of sentencing. Secondly,

if there were recommendations in every case, some would be for

shorter sentences and would have little deterrent effect. If

a Judge were required to make recommendations in every case

there would be some serious cases where he would be obliged to

make recommendations of such long minimum sentences that no

rehabilitative program could be’ organized for. the prisoner. 001446
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iv. No release’ without the approval of. the: sentencing judge, : ve
. a member of. the judiciary, or three quarters or: all the

members of: the Parole Board... :

The 1965 English law requires the’ Home Secretary. to consult ;
the trial judge, if available,. Lord Chief Justice and the °- . ft,
Parole Board which has three High Court Judges on it,. before | mo

releasing a life sentence prisoner, on license. ...

The Hugessen Report. recommends that one member of its .-°
Regional. Release. Board shotild be a Judge, since in Canada there

are no appeals - -to ‘the Supreme Court. on sentence. | oe To

(Goldhor ‘vs ‘the’ Queen ~ 1925 CR. 209 - except on a sentence of!
death, the appropriate’ Canadian Judicial -authority to consult ©

would be. either the Chief Justice of the Supreme Court or the

Chief: Justice of the Court of Appeal of the province where the

prisoner who received the life sentence was. convicted, ho

Femporary Absence a a

| ALL temporary absence programs for’ rehabilitative putposes
should be coordinated with the release date of the inmate.
That is to. say if.the minimum sentence is ten years, there

should be no release until the end of the ten years. Furthermore ; »,

Hugessen, at page 61, recommends total abolition of temporary .
absence . for rebabilitative reasons and ‘its replacement bY
temporary perole. :

Conclusions

Mindmura Sentence whether imposed by ‘the Criminal Code,. by .
_.. regulation or-by the trial judge for too Long: a period at. best,

Gig will be unrelated to the: rehabilitation of the: prisoner. and: oe
may well hampex it. It-will also cause discipline problems...

_ a dn institutions which could be embarassing to authorities...
~ . The most satisfactory . guarantee against too early a release

‘ of those on ‘life sentences is a properly composed release -_
' decision-making authority.’ Whether: the Bugessen- Report is.

implemented | or not, the release of those serving. life ot
sentences should come under more careful and’ more special. _
scrutiny, either of the judiciary, the police, the release —

“authority, Cabinet, or perhaps all. ; my

t

The closer involvement of the judiciary in’ the. ‘parole Gecision |
would satisfy the public concern that ‘the Parole Board is ,

» .. ©. thwarting the Court's. decision.’ It would also permit. the.

withdrawal of Cabinet from the process, a move which would
be welcome at. least bythe Cabinet... eg t

+
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Finally, if Cabinet is to continue to act asa Court of _ -
- Appeal, some guidelines. would be useful in helping it make. -

. decisions on cases. a —_ .
t

%

\tn addition, more research is required on determination or
identification of the dangerous offender and also on more a - .
scientific prediction techniques for the Parole Board. “" ~ Do

‘ - ‘ - “t +
yo. . 

’

: , ~ .

cS . 7 ', "B.C. Hofley. . , ;

(dictated by Mr. Hofley and forwarded in his absence) -
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Classey

SUBJECT

OBJET

SECURITY - CLASSIFICATION - DE SECURITE

THE ASSISTANT DEPUTY

SOLICITOR GENERAL OUR FILE— N/ REFERENCE

~ [YOUR FILE V/REFERENCE

Special Assiatant
DATE

_| February 13, 1973.

Alternatives to Bill C~2

1. A minimum sentence before release, imposed by the Criminal

Code, of 10, 15, 20 or 25 years. This is the system in France. The

Code of Criminal Procedure s. 729(3) imposes a 15 year minimum

sentence before parole is possible. Before 1958, when this section

was enacted, parole was not possible for those serving life sentences

although commutation of sentence was possible. From 1958 ~ 68 there

have been no paroles granted in France to those serving life sentences,

p. 130, “La libération conditionnelle depuis le code de procédure

pénale", Anne Besancon, 1970. Ms. Besancon comments that the

possibility of parole after 15 years for those serving life sentences

$8 not ap effective rehabilitative measure because obviously too

delayed.

2. A minimum sentence imposed by hhe trial judge, either within _

@range of 10 ~ 25 years, or without limits. However, the trial judge

may not be in a position at the time of conviction to determine what

the appropriate release date should be.

3» ' A recommendation by the trial judge of a minimum sentence,

either in all cases, or in those cases for whibh he sees fit. Reco~

mmendations in all cases have been proposed by the Scottish Committee

under Lord Emslie CMND. 5137. Optional recommendations is the present

British System, s. 1(2) of the Murder(Abolition of Death Penalty)

Act 1965, (c. 71). The Twelfth Report of the Criminal Law Revision
Committee recommended a continuation of this system. The disadvantage

of making recommendations in every case is that in some cases the trial

judge may not be in a position to say what the minimum sentence should

be at the time of sentencing. Secondly, if there were recommendations

in every case, some of the recommendations would be for shorter sent-

ences and would have little deterrent effect. If a judge were required

to make a recommendation in every case, there would be some serious _

cases where he would feel obliged to make recommendations of such a

long minimum sentence that no rehabilitative program could ever be

organized for the prisoner. Recommendations made in comparatively

few cases serve the useful purpose of allowing courts to emphasize

the deterrent effect of the sentence in more serious cases.

uy - No release without the approval of the sentencing judge, a member
of the judiciary, or # or all the’members of the Parole Board.
The 1965 English Law requires the Home Secretary to consult with
the trial judge, if available, the Lord Chief Justice, and the 001449
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[~ | YOUR FILE— V/REFERENCE

FROM a
DE

DATE

SUBJECT

OBsET

re *

ese B ee

Parole Board, before releasing a life sentence prisoner on license.
The Hugessen Report recommends that one member of its Regional

Release Board should be a judge. Since in Canada there are no

appeals to the Supreme Court of Canada on sentence, Goldhar v. the

Queen (1959), 125 C.C.C. 209, except on a sentence of death,s.619

Criminal Code, the appropriate Canadian judicial authority to consult
would be either the Chief Justice of the Supreme Court or the Chief

. Justice of the Court of Appeal of the Province where the prisoner

who received the life sentence was convicted.

— - ‘'PEMPORARY ABSENCE | -

Any temporary absence programme for rehabilitative

purposes should be coordinated with the release date of inmate.

The Hugessen Report , on page 61, recommends total abolition

of temporary absences for rehabilitative reasons and its

replacement by temporary parole. i.e., if an inmate has a

10 year minimum, his release program should not start 2 years

after sentencing.

CONCLUSIONS

Minimum sentence whether imposed by the Criminal Code,

by regulation, or by trial judges, if for too long a period,

at best will be unrelated to the rehabilitation of the prisoner,

and may well hamper it. The most satisfactory guarantee against.

too early a release of those on life. sentences is a properly

composed release decision-making authority. Whether the Hugessen

ane 3 eee
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FROM Z
DE

DATE

| _|

SUBJECT

OBIJET
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Report is implemented or not the release of those serving life
sentences should come under more careful and more special
scrutiny either by the judiciary, the police, the release
authority, cabinet or perhaps by all.

David Matas
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[ ° | SECURITY- CLASSIFICATION - DE SECURITE
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SOLIC ITOR GENERAL S 0 | GEN OUR FILE— N/REFERENCE

Lo

[ aa i3 cao Pt a . Tour FILE— V/REFERENCE

FROM Special Assiatant ASIER i
DATE

| ovesee ee a, Lessee ces “February 13, 1973.

SUBJECT

oe Alternatives to Bill C-2

1. A minimum sentence before release, imposed by the Criminal

Code, of 10, 15, 20 or 25 years. This is the system in France. The

Code of Criminal Procedure s. 729(3) imposes a 15 year minimum
sentence before parole is possible. Before 1958, when this section

was enacted, parole was not possible for those serving life sentences

although commutation of sentence was possible. From 1958 - 68 there

have been no paroles granted in France to those serving life sentences,

p. 130, "La libération conditionnelle depuis le code de procédure

pénale", Anne Besancon, 1970. Ms. Besan¢gon comments that the

possibility of parole after 15 years for those serving life sentences

is not an effective rehabilitative measure because obviously too

delayed.

2. A minimum sentence imposed by bhe trial judge, either within _

- @ pange of 10 - 25 years, or without limits. However, the trial judge

may not be in a position at the time of conviction to determine what

the appropriate release date should be.

3. A recommendation by the trial judge of a minimum sentence,

either in all cases, or in those cases for whith he sees fit. Reco-

mmendations in all cases have been proposed by the Scottish Committee

under Lord Emslie CMND. 5137. Optional recommendations is the present

British System, s. 1(2) of the Murder(Abolition of Death Penalty)

Act 1965, (c. 71). The Twelfth Report of the Criminal Law Revision

Committee recommended a continuation of this system. The disadvantage

of making recommendations in every case is that in some cases the trial

judge may not be in a position to say what the minimum sentence should

be at the time of sentencing. Secondly, if there were recommendations

in every case, some of the recommendations would be for shorter sent-

ences and would have little deterrent effect. If a judge were required

to make a recommendation in every case, there would be some serious

cases where he would feel obliged to make recommendations of such a

long minimum sentence that no rehabilitative program could ever be

organized for the prisoner. Recommendations made in comparatively

few cases serve the useful purpose of allowing courts to emphasize
the deterrent effect of the sentence in more serious cases.

4, No release without the approval of the sentencing judge, a member

of the judiciary, or 2 or all the members of the Parole Board,

The 1965 English Law requires the Home Secretary to consult with

the trial judge, if available, the Lord Chief Justice, and the 001452
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f « Government Gouvernement

of Canada du Canada MEMORANDUM NOTE DE SERVICE

[ , | SECURITY - CLASSIFICATION- DE SECURITE

To |et) | .
OUR FILE~ N/ REFERENCE

[~ | YOUR FILE— V/REFERENCE

FROM . So
DE

DATE

[ _|

SUBJECT

OBJET

Parole Board, before releasing a life sentence prisoner on license.

The Hugessen Report recommends that one member of its Regional

Release Board should be a judge. Since in Canada there are no

appeals to the Supreme Court of Canada on sentence, Goldhar v. the

Queen (1959), 125 C.C.C. 209, except on a sentence of death,s.619

Criminal Code, the appropriate Canadian judicial authority to consult

would be either the Chief Justice of the Supreme Court or the Chief

Justice of the Court of Appeal of the Province where the prisoner

who received the life sentence was convicted. —

a TEMPORARY ABSENCE . —

Any temporary absence programme for rehabilitative

purposes should be coordinated with the release date of inmate.

The Hugessen Report , on page 61, recommends total abolition

of temporary absences for rehabilitative reasons and its

replacement by temporary parole. i.e., if an inmate has a

10 year minimum, his release program should not start 2 years

after sentencing.

CONCLUSIONS

Minimum sentence whether imposed by the Criminal Code,

by regulation, or by trial judges, if for too long a period,

at best will be unrelated to the rehabilitation of the prisoner,

and may well hamper it. The most satisfactory guarantee against

too early a release of those on life sentences is a properly

composed release decision-making authority. Whether the Hugessen
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[]xto Government Gouvernement ,
- of Canada du Canada MEMORANDUM NOTE DE SERVICE

| SECURITY. CLASSIFICATION- DE SECURITE

OUR FILE~ N/REFERENCE

[— 
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"FROM 7
DE

DATE

= _

SUBJECT

Oaset

eee 3 eoe

Report is implemented or not the release of those serving life
sentences: should come under more careful and more special
scrutiny either by the judiciary, the police, the release
authority, cabinet or perhaps by all.

David Matas
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Government Gouvernement
of Canada du Canada MEMORANDUM NOTE DE SERVICE

PF€>
[ | SECURITY- CLASSIFICATION- DE SECURITE

2D
SOLICITOR GENERAL _ [OUR FILE N/ REFERENCE

L _|

[ | YOUR FILE— V/ REFERENCE

FROM

Cf “DEPUTY SOLICITOR GENERAL Date
| _| February 12, 1973

SUBJECT

- OBJET

CGSB STANDARD FORM 22d Lo 7540-21-865-6699 -, 9»
. bolle .. ~ At + . . :

Statistics - Crimes of Violence and
related Sentencing Practice

Pursuant to your recent request, you will find attached the

following:

1) Modification of eight tables in the "Fattah Report" relating to Canada totals

for crimes of violence, to update them to include data for 1971.

The additional data wae released by Statistics Canada to us in advance of
its publication;

2) Tabulations to enable a response to the question of whether there are any

significant trends in sentencing practice relating to viclent offences over
the past few years.

Data has been compiled to enable analysis of this question at two points

in the Criminal Justice System:

(a) Table 1 is to catch sentencing practice at the court level to

enable a determination of pessible trends between incarcerative

and non~-incarcerative sanctions, where law nermite the latter, and

within any category of sanction over the years:

(b) Table 2 provides a constant format for analysis of sentence length

at admission to penitentiary following conviction for selected

violent offences.

In neither case would any significant trends seem apparent.

(c) Table 3 provides the number of murders reported by the police to

Statistics Canada:

{4} Table 4 provides the number of persons charged, total charges,

result of charges and sentences of convicted persons by selected

indictable offences;

(e) Table 5, which is entitled "Measures of central tendencies of
sentences awarded in 1970 and selected earlier 12-month periods, . _

time served prior to parole release, for offences involving violence.

-». FORMULE NORMALISEE 22d DEL'ONGC



Document disclosed under the ACCESS [0 HHONTAUGHT it

Document divulgué en vertu de la Lof sur faccés a l'information

It should be noted that Table 5 provides only partial satisfacti
on

to the question of the “average time served by year by offence”.
This information is not available for time served within provinc

ial
institutions or federal penitentiaries unless release was by way o

f

Natdonal Parole. For the latter, the most recent year on which

final statistics are available is 1970, as shown in Table 5.

Additional information will be forthcoming regarding the number 
of

hangings and commutations, minimum and maximum penalties and re
cidivien rates.

et

Or .

ORIN AL Sea hte vAZ

BR, TASSE

a 
Roger Tassé

Eoc.
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INQUIRY OF MINISTRY

DEMANDE DE RENSEIGNEMENTS AU GOUVERNEMENT
PREPARE 10 CoPiés IN ENBLISH AND FRENCH MARKED ‘‘TEXT’’ AND “‘TRANSLATION”’

PREPARER 10 COPIES ‘EN ANGLAIS ET FRANCAIS INSCRIVANT “‘TEXTE’* EI “ TRADUCTION’’

Rv. De

Mr. Fortin
Order of Business and Notices No. — Ordre dés Travaux et Avis N°. / Page Date

Subject — Sujer:-

Vy ee “vii _{9 February 1973
os : a , Reply by the Solicitor General

Commutation of de ath sentences . Réponse par le Solliciteur Général

“.. and parole of offenders sen- wa rapeseed
_tenced. to life imprisonment . : _.

- ~ QUESTION

Signature :
Minister,or Parliamentary Secretary
Ministre ou Secrétaire Parlementaire

“- 1, For each year 1966 to 1972, how many individuals |
were ‘seritenced to be hanged in Canada?’

oo 2a. IN. how. many: cases,.each’ year, were these sentences .
commuted — to life imprisonment? -

3. Among individuals. sentenced to life imprisonment
during these years (a) how many were paroled (b) |

on what dates were they paroled (c) how many years

- had they spent in prison. (d) how many became repeat:

offenders?

| ~-REPLY'— REPONSE , ; mo, Doe oo a - | Lo . i Text | - “Translation
os — ee ee — - Texte . - . Traduction” Ch

For the Ministry of the Solicitor General:

o2. and 2: During the . past. seven calendar years, the -

pe’ Year
21966.

1967) |

(1968 |

1969.

1970

197.

1972

number of individuals sentenced to be hanged

--in Canada: and the number of commutations to
life imprisonment were as follows:

“Disposition of capital cases, Capital cases considered
Sentenced — _ by Governor in Council

to death ee Commuted” ' Cases _. ° Commuted

Oa - 4

co odo . 18 18

me - ou . | 2
3 3 1. 1

- - il 1

2. - a 1

These figures are given according to the year’

of trial, not by the date of commutation.
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(a) three, whose nature of offence, sentence

' .and age on the date of conviction were as

follows:

Case 1: Age 77, non-capital murder, life

. imprisonment;

Case 2: Age 59, non- capital murder, life |
He - imprisonment; .

Case 3: Age. 18, capital murder, death-
Ds commuted to life: imprisonment. —

' (b) Case 1: Paroled on 22 August 1969, by re .
°°... -exception,.at the age of 80;.. oF ce

Case 2:. Paroled on 30 March 1970,. by
ae exception, at the age of 61; .

Case 3: Paroled on. 21 April 1970, by-

ee exception, at the. age of 22.

L: 2 years: 9. months and 4 days;
~ Case 2: 3 years and 20 days:. Se a.

- Case 3: 4 years. 1 month and 25. days. Ce RR

(a) Case 1: No repeat offence, died on parole
oo in 1970;

- Case 2: No repeat offence, died on parole |
. in 1972;.. -

Case 3: No repeat. offence to date, still
“son parole.”
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a 7 . . -/- * Document divulgué en vertu de la Lo/ sur l'accés a l'information

INQUIRY OF MINISTRY | |

DEMANDE DE RENSEIGNEMENTS AU GOUVERNEMENT
PREPARE 10 COPIES IN ENBLISH AND FRENCH MARKED ‘‘TEXT’’ AND ‘‘TRANSLATION’'

PREPARER 10 COPIES ‘EN ANGLAIS ET FRANCAIS INSCRIVANT “TEXTE” ET “TRADUCTION”

QUESTION NO. 847 |

Ry De, | -

'M.. Fortin:
Order of. Business and Notices No. ~ Ordre des Travaux et Avis N° , _ {Page ..| Date

_ 27.00 ns oe “vii le 9 février 1973
Subject —.Sujer- | oo a Lo . Reply by the Solicitor General

oa . oo Commutation ‘de la peine de Réponse par le Solticiteur Général

“. mort. et libération condi- ~” Damaard)
‘ tiorinelle des personnes con- . _Weor7.92

. Sidamnées a i' emprisonnement — . Minister or parhamentary Secretary
-a Vie : . . : \ Ministre ou Secrétaire Parlementaire

-, QUESTION

(1.. Pour chacune des années de 1966 8.1972, combien |
--- de personnes ont été condamnées a la pendaison

au. ‘Canada? , Fo

(2... Dans combién de cas chaque année ces sentences —
~ ont- ~elles été commuées - en emprisonnement a vie?- 3

3... Parmi les personnes: condamnées a. 1! emprisonnement. ee!
- & vie au cours de ces années, a). combien ont été

libérées conditionnellement, b) quand l'ont- elles”

été, c) aprés combien d'années d' emprisonnement |

et q) y a- ~t- il eu rédicive?.

REPLY — FEPONSE Text Tanta)

Texte : “+. Traduction

Pour le’ Ministre. du Solliciteur général:

let 2: Voici le nombre. de personnes. condamnées a
“+ °°. la pendaison au Canada et le nombre de com-

mutations. en emprisonnement: 4 vie,. au cours

des sept derniéres années: -

Sort réservé | ‘aux condamnés a mort. Condamnations 4 mort
‘Condamnations - gy @xaminées par le

2 - “mort _ . Commutations ' Gouverneur général.

~ Année 8 Se oo _... en Conseil
I me oo , -Nombre | Commu-

a de cas _ tations

1966 oo 10 10. 4 4

1967 ao 8 - 8 5 75)

1968 = © 1.1 > 1 18 18

°1969 . os Tas 1 1

19707 3° 37 1 do
-. 1971. 7 -. lL 1

©. 1972... 2 - 1. 1

oy

ces chiffres s ‘attachent a l'année de condamnation,
non pas a la date de la. commutation.

+ 001459}¢
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(a)
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Document disclosed under the Access fo Information Act
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Trois. Leurs délits, sentences et ages A la
date de la condamnation étaient:

No.

No.

No.

Cas

Cas

' Cas

_Cas

Cas

Cas

Cas

-Cas

l:)

2:

3:

1’ age: 77-ans; meurtre non- qualifié,
1' emprisonnement a vie.

l'age: 59 ans; meurtre non-qualifié,
l'emprisonnement 4 vie.

1' age: 18 ans; meurtre non-qualifié,

. peine de mort commuée en emprisonnement

a vie...

No.

No.

No.

No.

No.

No.

‘No.

- Cas No

No.

lL:

1969,

‘2:

1970,

3:.

1970,

‘lL:

2:

32

d:°
la libération conditionnelle |
2:

“la libération conditionnelle |
3:0

libération conditionnelle

“1ibéré sous condition le 22 aoft
par exception 4 1'age de 80 ans.

libéré sous condition le 30 mars

par exception 4 1'age de 61 ans.

libéré sous condition le 21 avril

par exception alt age de 22 ans.

2 ans, 9 mois et 4 jours °
3 ans et 20 jours

4 ans, 1 mois et. 25 jours

aucune ‘récidive, “décéaé en “1970 pendant
‘aucune récidive, décédé en 1972 pendant:* “77"".

aucune récidive, jusqu'ici; toujours en
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_ Government Gouvernement

ae of Canada . . du Canada _ MEMORANDUM NOTE DE SERVICE. | Sf, _

a4 ti | - [SECURITY- CLASSIFICA TIGM. CURITE

To py Mr. ‘sid Roberts .A... Pa Director of. Information Servi cés | 4? ie “Es OUR FILE~ N/ REFERENCE

- [ - . . oo . . . : . GOSSIER | 7, , ~ | YOUR FILE— V; REFERENCE

“FROM. “Dr. Terry McGrath > cepa cna seen ee eee eee seen ee L.

be §60oMinister's Office © - _ foarte

te oo ee February 9, 1973

«suas °° EDITORIAL COMMENT ON CAPITAL PUNISHMENT
YORIET

Thank you for the information on the procedure
followed in distributing newspapers in the Department. |

shall contact the Central Registry as you suggested.

OFwould it be possible for your Department to pw
together a sampling of editorial comment from across the \
country on the current capital punishment debate and Bill.

C-2 in particular? We have had requests for such information
in this office and it would also be very informative for

our Minister. Could your staff handle this task by Tuesday

morning, February 14?

— - . Oo oe —_ ee Ae ce 8 Bee |
Co .

Dr. Terry | McGrath |

Mr. Warren Alimand, Solicitor General

. — ‘Mr. Roger Tassé, Deputy Solicitor General

Mr. Zavie Levine, Executive Assistant

Mr. Jim McDonald, Special Assistant .

001461
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DEPARTMENT OF THE : MINISTERE DU J

@ - SOLICITOR GENERAL «SZ SOLLICITEUR GENERAL CONFIDENTIAL
. CANADA . : / .

; POLICE AND SECURITY PLANNING CENTRE DE PLANIFICATION ET ,
AND ANALYSIS GROUP © D'ANALYSE--SUR LA’ POLICE ET LA SECURITE

, . February 7, 1973.

MEMORANDUM

TO: j$ DEPUTY SOLICITOR GENERAL

FROM: ASSISTANT DEPUTY MINISTER (POLICE AND SECURITY)

: YOUR MEMORANDUM OF ‘FEBRUARY. 5, ~1973 ON CAPITAL .
PUNISHMENT ~ Se

The alternatives and variations have been examined
by the PSPG as a group. Comments as requested are attached.

You may wish to consider our Alternatives A and B
in addition. Personally, I am attracted by Alternative B>

which suggests a method of dealing collectively on the
sentence to be passed. I understand a similar type of procedure
is used in certain courts in Germany.

Att. . o Robin Bourne

CONFIDENTIAL | 001462
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O Government Gouvernemen Fi J bab = PDE HEL
tf of Canada — du Canada RANDUM - NOTE DE SERVICE

ad
. [. | SECURITY. CLASSIFICATION. DE SECURITE

10 | CONFIDENTIAL |

A » HEAD, PSPG OUR FILE— N/ REFERENCE
L_ _| 25/
[ . ~ | YOUR FILE— V/REFERENCE

"FROM J.A.L. Cloutier Z
DE 

DATE

_| February 6, 1973

suet = ALTERNATIVES TO CAPITAL PUNISHMENT
OBJET

Our meeting to discuss Mr. Tassé's alternatives
and variations found us divided equally between retentionists

and non-retentionists. We sought nevertheless to attack the

question within the framework of alternatives outlined.

Against the background of our divergent opinions, a conspectus,

attached hereto, has been prepared by the non-retentionists.
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CONFIDENTIAL

' COMMENTS ON ALTERNATIVES

First Alternative.

Pro: nil

Con: - Doesn't take into consideration merits and differences

of individual cases.

- Limits the flexibility of the court.

- Is. counter to the spirit of rehabilitation.

Second Alternative

Pro: - Only advantage is distinction between specially serious

marders and other murders.

Con: - As is under alternative 1.

Third Alternative

Pro: - Further clarifies the distinction between "specially

serious" murders and other murders by incorporating

a list of contemporary types of murder.

Con: - As is listed under alternative l.

- Sentence should be based on the fact that a human life

has been taken, without any consideration given to the -

victim's occupation, rank, status, etc. To do so is

counter to the axiom that all men are equal before the

law. The injection of the emotional aspects to be

eliminated as much as possible.

- As stated, the enormous complexity of covering. all

contingent offenses to be covered.

Fourth Alternative

Pro: - Would leave court flexibility but much greater flexi-

bility would result if it were the judge and jury

deciding: sentence.

2/2

001464



Con:

First

Pro:

Con:

Document disclosed under the Access to Information Act
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CONFIDENTIAL

-More in spirit of rehabilitation, as individual nature
of each case is assessed.

No mandatory period of sentence duration. - more
flexibility without arbitrary constraints governing

individual case.

The composition of the jury will reflect changing

attitudes and values in our society. Immediate societal

attitudes will influence sentencing.

At present there is no formal training or uniformity

of qualifications of judges to deal with such a situation.

In that’ the judge is responsible for court-room

procedure, there is no guarantee as to his objectivity

in a case... At present neither the prosecutor nor. the

defence has the opportunity to cross-examine or

challenge the judge.

Variation.

- The judge is given a very limited degree of flexibility

in determining the severity of the sentence.

- All reasons cited above.

Second Variation

Pro:

Con:

- Same as in first variation.

~ All reasons cited above.

Third Variation

-Pro:

Con:

- Same as in first variation.

- All reasons cited above.

Mandatory sentence of 25 years, however, after a

period not exceeding 5 years possibility of being released

on parole. With regard to "specially serious" murders the

period before consideration of parole would be 10 years.

2/3
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-3- ‘ CONFIDENTIAL

In neither case would the parole necessarily continue

for the duration of the original sentence. A review of

parole will follow every 3 years.if the parole is turned down .

after the initial 5 and 10 year periods respectively.

The judge and jury, with the possible inclusion of a
classification's officer who has followed the case, plus the

defence and prosecuting lawyers should decide sentence.

There could be no minimum or maximum mandatory sentence.

Individual cases must be the point of concern in

sentencing. Rehabilitation must be of paramount concern to

‘the courts. However, the aspect of.balancing rehabilitation
with the protection of society will be injected by the jury's
involvement with sentencing.

In this manner the. duration and nature of sentences

will reflect both social attitudes and their variations.

over time, as well as the individual nature of each case.

The judge and lawyers involved would supply the

necessary law and precedents involved in such a sentencing
process. , ,
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Pett, . Government Gouvernement
Ea" e” du Canada MEMORANDUM NOTE DE SERVICE

A

rh .
r Ip MR. R. BOURNE

FROM

| / | SECURITY- CLASSIFICATION. DE SECURITE

SECRET ~ PERSONAL

OUR FILE~ N/REFERENCE

lo Z

[ . 
| . YOUR FILE— V/REFERENCE

¢

DEPUTY SOLICITOR GENERAL
DATE

February 5, 1973
|

ae
set Capital Punishment

i. The Solicitor General has asked that consideration be given to possible

alternatives to Bill C-2, now before the House of Commons dealing with Capital

Punishment. ,

2. This memorandum briefly outlines a number of such alternatives. Your

comments as soon as may be possible would be appreciated.

3. Although a number of amendments could possibly be made to Bill C-2 as

it now stands, to deal for example with the conditions of release of a person

sentenced tc imprisonment for life (such as, for instance, a minimum period of

mandatory confinement, a unanimous decision of the Parole Board, etc.), the alter~

natives mentioned below would result in the complete abolition of capital punishment:

. in all cases of murder regardless of the nature of the act, the identity of the

victim, etc. _

4, A first alternative would incorporate in the Criminal Code a statutory

prohibition against. the release by the Parole Board within fifteen years after

conviction, of a person convicted of murder.

5. A second alternative would incorporate into the Criminal Code the

10-year rule against release by the Parole Board, which now prevails by virtue

of the present regulations under the Parole Act. However, a minimum 20-year period

would be provided for within which no parole may be granted to persons convicted of

"specially serious" murders. The existing definition of capital murder could be

used for this purpose.

6. A third alternative would be the same as #2 above, but the kind of

murders to which the 20-year rule would apply would be different. This could

include, for instance, murders in the course of aircraft hijacking, the killing

of persons held as hostages, the killing of kidnapped persons, etc. The problem

here, of course, is the making of the list of offences which would result in the

application of the 20-year rule.

2. A fourth alternative would give to the trial judge (possibly with the

confinement of a person convicted of murder.
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6. t-se

8. A first variation of this alternative would require the trial judge
to fix a time, between 10 years and 25 years following. conviction, before which
a convicted person may not be released on parole. Such a requirement would apply

in all cases of murder.

9, A second variation of this alternative would confer a discretion on
the trial judge to fix a time between 10 years and 25 years, failing the exercise
of which the 10-year rule could be made to apply.

10. A third variation of this alternative would be to provide that 25 years
of confinement before eligibility for parole would be the normal rule, except that
the trial judge would have a discretion to fix a lesser number of years but not less
than 10, before which parole may not be granted.

il. With respect to all the alternatives mentioned above, it would be
possible to provide that after the mandatory period of confinement has expired,

a person convicted of murder could be released on parole only if all of the members

or three-quarters of the members of the Parole Board agree to such a release.

12, Regarding all the alternatives mentioned above, there could be an added
provision for a 5-year "trial period” similar to that provided for in the Bill now

before the House.

13. ° Finally, it seems to me that we should consider very carefully what

the position should be with respect to temporary absences under the Penitentiary

Act in the case of convicted persons who will be required by law to be kept in
confinement for a minimum period of time, be it 10 years or 25 years. It seems

to me that the position in these cases should be that no temporary absences for

rehabilitative purposes should be granted during the mandatory period of confinement

and that temporary absences for medical or humanitarian purposes should be granted
only under escort. In any event, it seems that we should avoid being placed ina |

position where we would have to resort to the Governor in Council on a more or less

regular basis for the purpose of getting authority for temporary absences.

14, This matter is urgent and I would appreciate it if you would give me
the benefit of your comments on each alternative mentioned above. It seems to me

that it would be especially important for the Penitentiary Services and the Parole

Services to consider the possible effects that these alternatives could have on

departmental correctional programs.

1D.
.

Roger Tassé
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ofCanada — du Canada ~ MEMORANDUM ~ NOTE DE SERVICE

@
-

~ i» DEPUTY SOLICITOR GENERAL
L_

[

‘te 60«=«*<“‘«‘érREWNGSRE: ANNSENN
| LEGAL OFFICER

SUBJECT

OBIET Capital Punishment

Attached are:

SECURITY - CLASSIFICATION. 1

OUR FILE— N/REFERENCE

' [YOUR FILE— V/REFERENCE

DATE

1) Actual length of incarceration of prisoners .
subject to an alternative sanction (in years)
from Capital Punighment ~ New Material |
1965-1972, and

2) Life Sentences in Commonwealth Countries,
. United States and Europe, from the ©
Royal Commission on’ Capital Punishment
1949-1953: Report (Oy Ky a)

as requested.

Atts.

CGSB STANDARD FORM 22d

Ori pe Signed by
HANSEN

INGER HANSEN
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caer heer entrees He a
APPENDIX 6*

TABLE 28

ACTUAL LENGTH OF INCARCERATION OF PRISONERS SUBJECT TO

, AN ALTERNATIVE SANCTION (IN YEARS)

Country Average Median Minimum - Maximum ‘

Afghanistan........... cc cce cece eeeee ees 15-20 _ _ _

Australia...... ccc cece cece cect e ences 15-16 _— ~ _ .

Central African Republic................ _ 15° 10 20

Chad... 0. ccc ccc cece cece cece eenneee 20 10 5 20 :

CYPIUS... ccc cence cence teenies 11.5 2 — 20

Ivory Coast........ ccc ccccececeecee eens 14 20." 5 natural life

Japan... cece ec cece cence ees eneeeeees 13.9 10° 9.1 28.5

Malawi... . ce. ccc ccc cnc cece eee n eens “10 10 4. 10 15

Malta... 0... ccc ccc cece eee cee e eee ees 14 — _ — : -

Nigeria....... 0... c cece cee e ce ececeeees 14 12 12 16

Republic of Vietnam.................0058 — ~ 2 10

Prinidad.......... 0.0 c cece cece eee een "18.25 . 13 10.8 16.75

United Kingdom............0..000000008 8.7 9 2 22

Upper Volta....... 0. ccc cece ccc ence ees 15 20 15 25

°This is the median length for ‘temporary forced labour”; for ‘perpetual forced labour” the

median length is twenty-five years.

>The Japanese figure excludes offenders receiving an alternative penalty by virtue of their

age; for that group the median length is seven years.

- Capital Puntshment: Developments 1961 to 1965, United Nations, p. 32

*Appendix to Chapter 8—An alternative sanction.

‘
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TABLE A

Lire SENTENCES IN COMMONWEALTH COUNTRIES

Document disclosed under the Access to Information Act

- ‘+ Document divulgué en vertu de la Loi sur l’accés 4 l'information

Length of terms served

- Number -
Country of Period Actual Sentences Remarks
or State Cases Shortest Average (A) or Longest

Median (M)

Australia
New South Wales —_ _ — Slightly over 20 years(A) 39 years
Queensland _— —_ — _— 254 years Longest period of any prisoner

serving life sentence in 1949;

South Australia... | (a) 14 1918-39 1 year 1 month 10 years 3 months (M) | 17 years 11 months
(6) 4 1918-39 .4 years 8 months 9 years 2 months (A) | 13 years 8 months

Tasmania (a) 3 Released 1937-48 11 years 10 months | 14 years 3 months (A) | 15 years 10 months
Victoria ... — — _— — —_— No information as to actual terms

served. Prisoner may be re-
leased after 20 years if conduct

has been good.
Western Australia | (a) 6 Sentenced 1918-39 3 years 1 month 10 years (A) 20 years

{b) 3 Sentenced 1918-39 6 years 8 months | 9 years 8 months (M) | 11 years 2 months

Canada (a) 42 Released 1923-39 1 year 3 months | 12 years 7 months (M)| 20 years 2 months } Length of detention shorter in
. earlier part of the period.

(8) 46 Released 1920-39 2 years 2 months | 10 years 9 months (M) | 18 years 10 months | Length of detention shorter in
/ earlier part of the period,

Ceylon _ — — 12 years 6 months (A) —_
India — _ — 15 years (A) — Average shown is notional length

less maximum ordinary remis-
sion,

New Zealand (a) 7 Released 1918-39 10 years 14 years 7 months (M) | 21 years 11 months

(a) 3 Released 1945-49 10 years 12 years 3 months (M) | 17 years 8 months

(6b) 4 Released 1932-39 12 years 13 years 10 months (M)| 32 years 7 months
Pakistan, (Province | (a) 26 1918-49 Less than 6 years 8-9 years (M) 12-14 years

of Sind). (c)388 1918-49 Less than 6 years 9-12 years (M) Over 18 years
, (da) 17 1918-49 Less than 6 years 9-12 years (M) Over 18 years
Southern Rhodesia — — — — — Each case considered after 15

years.

South Africa (a) — 1924-39 9-4 years (1939) 12-5 years (1926) (M) | 15-9 years (1924) | Figures are average sentences of

those released in the year shown,
(6) — 1928 and 1931 12-2 years (1931) _ 13-6 years (1928) } Figures are average sentences of

those released in the year shown.

(a) Commuted Death Sentences, (6) Original Life Sentences,
(d) Original Life Sentences for offences other than Murder,

mo PR

a

TABLE B

(c) Original Life Sentences for Murder,

aR Tar Speer

aaa ote nol ae

se cpt reimin tan eTen
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Document disclosed. under the Access to Information Act

Document divulgué en vertu de la Loi sur l’accés a l'information
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TABLE B

Lire SENTENCES IN THE UNITED STATES OF AMERICA

Length of terms served

J

Country Number Period Actual Sentences Remarks
or State Cases Shortest Average (A) or Longest

: : Median (M) . .

1. The following figures apply to prisoners released over the whole of the United States in 1939 and 1946;
: 433 | Released in 1939 _ 11 years 10 months (M) —

683 Released in 1946 _— 10 years 7 months (M) _—
2. The following particulars relate to individual States:—

California — Released 1945-49 — 14 years (A) —~ Sentenced for first-degree murder,
_ Released 1945-49 — 11 years (A) — Sentenced as habitual offenders,

: Life sentence prisoners are
eligible for release on parole

after serving 7 years.

Massachusetts ... 5* 1900-50 6 years 28 years (A) 41 years Commuted Death Sentences.
183 1900-50 1-5 years About 17 years (A) Over 40 years Sentenced for second-degree

p murder, oe

B= Michigan — Released 1942-48 _— 17 years 4 months (A) — Sentenced for murder.
; _ Released 1942-48 — 13 years 6 months (A) —_ Sentenced for offences other than

murder. Life sentence prisoners

sentenced for offences other

than first-degree murder are

eligible for release on parole’

after serving 10 years,

Missouri... _ _ —_ About 17 years (A) —
New Jersey 63 Released 1939-50 8 years 16 years 10 months (A) 26 years Sentenced for murder.

35 Released 1949-51 14 years 19 years 7 months (A) 25 years Sentenced for murder.
3 Released 1939-50 | 2 years 10 months | 6 years 3 months (A) 8 years Sentenced for offences other than

. : murder. Life sentence prisoners
are eligible for parole after

serving 14 years 8 months.

New York it Released 1944-49 | 12 years 7 months | 24 years 5 months (M) | 26 years 8 months | Release after pardon or commu-
. . tation.

Pennsylvania 166* | Released 1900-April 2 years 15 years (A) 30 years Prisoners serving original or
195i “ commuted life sentences in

. Eastern State Penitentiary.
Wisconsin 589 1849-1947 5 days 12 years 1 month (A) | 54 years 3 months | Life sentence prisoners are eligible

. for parole after serving 11 years
3 months.

Note: All sentences are original life sentences except for those marked *.

ae woe e se . . ee cee ene _.
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TABLE C .

Lire SENTENCES IN EUROPE

Length of terms served

Country Number . Remarks
or State co Period Actual Sentences '

Shortest Average (A) or ' Longest ; i
Median (M) 7

Belgium... .. | (2) — — —_ 18 years (A) 47 years Life sentence prisoners may be !

(6) — _— — . 14 years (A) _— released after serving 10 years
. or, if recidivists, 14 years. i

(a) 39 Released 1931-47 12 years 20 years (M) 34 years

20 Released 1915-47 About 10 years 15-16 years (A) About 21 years |The average period is being :

reduced to 14 years. , }
France... wee —_ — _— _— —_— . Life sentence prisoners are not

normally released until they t
i have served 10 years. ' =

aItaly “aes wae —_— — — — —_ Prisoners usually released at age 7
” . of 70 or after serving 30 years. "

Netherlands we — — — 16} years (A) One case not Normal practice to commute life

likely to be sentence to a sentence of 25 years eo

released imprisonment when the prisoner :

before 40 years has served 15 years; allowing

for remission, this means that '

prisoner becomes eligible for

release after serving 164 years.

During the years 1918-48, 8

persons were sentenced to im-

prisonment for life for murder {
. and 7 for aggravated homicide. ;

Norway... wee 17 |. Released 1900-47 7-9 years 114 years (A) 15-16 years Life sentence prisoners are eligible

6 Released 1918-39 10 years —_ 14 years for provisional release after

3 Released 1945-49 8 years _ 1 14 years serving 20 years. In fact, they

. . are invariably pardoned before

and no prisoner released during

this century has served more

than 16 years.

Denmark ...

aoe Se

ee mee ee
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17~18 years (M)

16-17 years (M)

14-15 years (M)

26-27 years
24-25 years
28-29 years
16-17 years

The fength of a life sentence is -
being reduced to 10 years or less.
Four prisoners sentenced for a
gang murder were recently
released after serving 74, 9, 10
and 104 years. .

Prisoners may be released con-
ditionally after serving 15 years.

Sweden .., we | (ce) 35 Released 1918-39 10-11 years
(d) 25 Released 1918-39 2-3 years

(c) 5 Released 1945-49 - 9-10 years
(d) 2 Released 1945-49 5-6 years

Switzerland we —_— _ —

(a) Commuted death sentence. (6) Original life sentence.

L6P

(c) Life sentence for murder, (d) Life sentence for offence other than nourder.
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Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loj sur l’'accés a l'information

"Government Gouvernement
of Canada . du Canada MEMORANDUM NOTE DE SERVICE

@ | SECURITY - CLASSIFICATION- DE SECURITE

2D _ DEPUTY SOLICITOR GENERAL

L. _|
i 

| YOUR FILE— V/REFERENCE

RM INGER HANSEN
LEGAL OFFICER DATE

L_ _| February 7, 1973

SUBJECT.

OBJET apital Punishment

Actual length of incarceration of prisoners
subject to an alternative sanction (in years),
from Capital Punishment - New Material
1965-1972, and

ached are:

2) Life Sentences in Commonwealth Countries,

United States and Europe, from the
Royal Commission on Capital Punishment

1949-1953 Report (U.K.)

as requested. 
—

1 Lame,Atts. INGA HANSEN

001475
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APPENDIX 6* |
t

— i

TABLE 28

ACTUAL LENGTH OF INCARCERATION OF PRISONERS SUBJECT TO

AN ALTERNATIVE SANCTION (IN YEARS)

Country Average Median Minimum Maximum

Afghanistan.......... 00. cece cece eeeeens 15-20 — — _-

Australia...... 0.20. cece cece ence eens 15-16 _ _ _ .

Central African Republic................ — 15° 10 . 20

0 cre 20 10 5 20
. CYPprus... cc ccc cece cece eeerenee 11.5 20 - | 20

Ivory Coast...ic. cece ccc cece eee eeeees 14 20 5 natural life

Japan. oc. ceccec eee cece teen neeeeeeeee 13.9 10° 9.1 28.5

Malawi. ......c.cccccccssseeuseeeeeeres 10 10 - 10 15

Malta. .... 0. ccc cece cece eter e ee eeeeens 14 — _ — : -

Nigeria. ...... 00.0 ccc c cece c eee eect enes 14 12 12 16

Republic of Vietnam.................05. Sd _ 2 10

Trinidad........0.. 0... ccc cece eee e eens 13.25 . 13 10.8 16.75

United Kingdom...................0000e 8.7 9 2 22

Upper Volta........ ccc cece cece cece eee 15 20 15 25 '

°This is the median length for ‘‘temporary forced labour’’; for ‘‘perpetual forced labour’’ the

median length is twenty-five years.

The Japanese figure excludes offenders receiving an alternative penalty by virtue of their

age; for that group the median length is seven years. :

—Capital Punishment: Developments 1961 to 1965, United Nations, p. 32 . |

*Appendix to Chapter 8—An alternative sanction. :
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Document disclosed under the Access to Information Act

eee es tt Sees 8 RRs me “ Doéument divulgué en vertu de la Loi sur l’accés a |'information

TABLE A Pa

Lire SENTENCES IN COMMONWEALTH COUNTRIES

b Length of terms served

- Number

Country of Period Actual Sentences Remarks
or state . | Cases Shortest Average (A) or Longest

Median (M) .

Australia :
New South Wales —_ _ _— Slightly over 20 years(A) 39 years
Queensland _— —_ — _ 254 years Longest period of any prisoner

serving life sentence in 1949.

South Australia... | (a) 14 1918-39 1 year 1 month 10 years 3 months (M) | 17 years 11 months
(6) 4 1918-39 4 years 8 months 9 years 2 months (A) | 13 years 8 months

Tasmania (a) 3 Released 1937-48 11 years 10 months | 14 years 3 months (A) | 15 years 10 months
Victoria ... —_ —_ : _— — — No information as to actual terms

served. Prisoner may be re-

leased after 20 years if conduct
: has been good.

Western Australia | (2) 6 Sentenced 1918-39 3 years 1 month 10 years (A) 20 years
(b) 3 Sentenced 1918-39 6 years 8 months | 9 years 8 months (M) | 11 years 2 months .

Canada (a) 42 Released 1923-39 1 year 3 months | 12 years 7 months (M) | 20 years 2 months |Length of detention shorter in
earlier part of the period.

(8) 46 Released 1920-39 2 years 2 months | 10 years 9 months (M) | 18 years 10 months | Length of detention shorter in

: earlier part of the period.

Ceylon _ — — 12 years 6 months (A) —
India — _— _ 15 years (A) — Average shown is notional length

less maximum ordinary remis-

sion.

New Zealand (a) 7 Released 1918-39 10 years 14 years 7 months (M) | 21 years 11 months

(a) 3 Released 1945-49 10 years 12 years 3 months (M) | 17 years 8 months

(6) 4 Released 1932-39 12 years 13 years 10 months (M){ 32 years 7 months
Pakistan. (Province | (a) 26 1918-49 Less than 6 years 8-9 years (M) 12-14 years

of Sind) (c)388 1918-49 Less than 6 years 9-12 years (M)} Over 18 years
(ad) 17 1918-49 Less than 6 years 9-12 years (M) Over 18 years

Southern Rhodesia — —_ — —_ — Each case considered after 15
years,

South Africa (a) — 1924-39 9-4 years (1939) 12-5 years (1926) (M) | 15-9 years (1924) | Figures are average sentences of
. those released in the year shown.

(6) — 1928 and 1931 12:2 years (1931) — 13-6 years (1928) | Figures are average sentences of

(a) Commuted Death Sentences.

(d) Original Life Sentences for offences other than Murder.

those released in the year shown.

(6) Original Life Sentences. (c) Original Life Sentences for Murder,

TABLE B
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Period

TABLE B

LirzE SENTENCES IN THE UNITED STATES OF AMERICA

Length of terms served

Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Loi sur l’accés 4 l'information

Shortest
Actual Sentences

Average (A) or

Median (M)

Longest

Remarks

1. The following figures apply 'to prisoners released over the whole of the United States in 1939 and
433

683 |
Released in 1939
Released in 1946

2. The following particulars relate to individual States:—

California

Massachusetts ...

Michigan

Missouri...
New Jersey

New York

Pennsylvania

Wisconsin

5%

183

63

35

11

166*

389

Released 1945-49

Released 1945-49

1900-50

1900-50

Released 1942-48

Released 1942-48

Released 1939-50
Released 1949-51
Released 1939-50

Released 1944-49

Released 1900-April
1951

1849-1947

6 years

1-5 years

8 years

14 years

2 years 10 months

12 years 7 months

2 years

5 days

11 years 10 months (M)

10 years 7 months (M)

14 years (A)
11 years (A)

28 years (A)
About 17 years (A)

17 years 4 months (A)

13 years 6 months (A)

About 17 years (A)

16 years 10 months (A)
19 years 7 months (A)

6 years 3 months (A)

24 years 5 months (M)

15 years (A)

12 years i month (A)

1946:

41 years

Over 40 years

26 years

25 years

8 years

26 years 8 months

30 years

54 years 3 months

Sentenced for first-degree murder. -

Sentenced as habitual offenders.
Life sentence prisoners are
eligible for release on parole
after serving 7 years.

Commuted Death Sentences.

Sentenced for second-degree

murder.

Sentenced for murder,
Sentenced for offences other than

murder. Life sentence prisoners
sentenced for offences other

than first-degree murder are

eligible for release on parole

after serving 10 years.

Sentenced for murder.
Sentenced for murder.
Sentenced for offences other than

murder. Life sentence prisoners

are eligible for parole after

serving 14 years 8 months,

Release after pardon or commu-

tation.

Prisoners serving original or

commuted life sentences in

Eastern State Penitentiary,

Life sentence prisoners are eligible

for parole after serving 11 years
3 months.

ren mre att

Nore: All sentences are original life sentences except for those marked *.
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TABLE C

Lire SENTENCES IN EUROPE

Length of terms served

a eee een eae

Country

or State

Number

Cases

Period

Shortest
Actual Sentences

Average (A) or

Median (M)
‘Longest

Remarks

Belgium

Denmark ...

France

bh

& italy

Netherlands

Norway

(a) —
(6) —

(a) 39
20

ee

WaAn~]

Released 1931-47
Released 1915-47

Released 1900-47
Released 1918-39
Released 1945-49

12 years

About 10 years

7-9 years

10 years

8 years:

18 years (A)

14 years (A)

20 years (M)

15-16 years (A)

164 years (A)

114 years (A)

47 years

34 years

About 21 years

One case not
likely to be

+ released

before 40 years

15-16 years

14 years

14 years

Life sentence prisoners may be
released after serving 10 years
or, if recidivists, 14 years.

The average period is being
reduced to 14 years.

Life sentence prisoners are not
normally released until they

have served 10 years.
Prisoners usually released at age
of 70 or after serving 30 years.

Normal practice to commute life
sentence to a sentence of 25 years

imprisonment when the prisoner
has served 15 years; allowing

for remission, this means that
prisoner becomes eligible for

release after serving 164 years.

During the years 1918-48, 8
persons were sentenced to im-

prisonment for life for murder

and 7 for aggravated homicide.

Life sentence prisoners are eligible

for provisional release after
serving 20 years. In fact, they

are invariably pardoned before

and no prisoner released during

this century has served more

than 16 years.
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Document divulgué en vertu de la Loi sur Pacceés a l'information

Sweden i... we | (©) 35 Released 1918-39 10-11 years 17~18 years (M) 26-27 years The length of a life sentence is ‘- }
(d) 25 Released 1918-39 2-3 years 16-17 years (M) 24—25 years being reduced to 10 years or less. ‘
(c) 5 Released 1945-49 9-10 years 14-15 years (M) 28-29 years Four prisoners sentenced for a r

(d) 2 Released 1945-49 5~6 years ee . 16-17 years gang murder were recently A

released after serving 74, 9, 10

and 104 years.
Switzerland see — _ — _ — Prisoners may be released con-

ditionally after serving 15 years.

(a) Commuted death sentence. (6) Original life sentence... (c) Life sentence for murder. (d) Life sentence for offence other than murder.

i

'
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Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur l’accés a! information

Bee * “Government Gouvernement
of Canada du Canada | MEMORANDUM | NOTE DE SERVICE

r

FROM .

DE

‘SUBJECT ~
oBieT

a _ | SECURITY. CLASSIFICATION-DE SECURITE _

ASSISTANT DEPUTY SOLICITOR GENERAT, Lede

OS 7 OUR FILE N/ REFERENCE

4o2-2~9 .
~] YOUR FILE_V/REFERENCE -

CHIEF, STATISTICAL INFORMATION CENTRE
DATE :

| February 7, 1973..

Statistics = Crimes of Violence and related Sentencing Practice

The attached material is supplementary .to that -
forwarded on this subject on February 6th, in further comvliance’

with Mr. Tassé's snecifications.

It may be noted that Table 5 provides only partial .

satisfaction with regard to the identification. of the “average
time served. by year by offence" This information is not available

for time served within provincial institutions or federal penitentiaries
unless release was by way of National Parole. For the: datter, the

most recent year on which final statistics are available is 1970,

as expressed in Table 5.

Mr. Shuster is vreparing material to meet the balance
of the requirement: number of hangings and commutations, minimum and_

maximum penalties and recidivism rates, ne

? ) _ #

John F. Townesend.

Att.

001481
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Document disclosed under the Access to Information Aet
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eo

, “TABLE 3

NUNBER OF HURDERS REPORTED BY THE POLICE TO STATISTICS CANADA (1) AND HOFICIDAL DEATHS (2),
os CANADA, 1921-1971 oe oe

YEAR HURDERS REPORTED TO HOMICIOAL | YEAR ‘| MURDERS REPORTED TO | HOMICIDAL
STATISTICS CANADA DEATHS STATISTICS CANADA [DEATHS

} 1921 —_ 50 1947 Po | 146
1922 - . 82 1948. " eo 65
1923 - - 76 4} WAG ee W72
1924 oe 98 - 1956 Cet 113
1925 oe 98 | | | 5T rr sn
1926 om f 126 - 1 1952 ee 136
1927 - . 124 1953 ce 2

} 1928 - . 150 5h Pe D5 : 57»

1929 oe 182 1995 118 2 - Te 8B
1930 oo 24 - | 1956 | - BRO to.
1931 | . Wn 1957. 729 . 165
1932 - 158 foe 1958 3. 198
1933 ~ AT 1959 ow | 167
1934 _ 142 "1.71960 190 Dhbdy
1935 - | 153 . ~ | 1967. 185 me 211
1936 os “BI 1620 a 249
1937 we 7138 1963 26 Th -
1938 oe 127 | 1964 28 2 238

1939 - Wh _ 1965 r,s 255
1940 - 148 1966. fo 22] 7 249
1947 - 130 a 1967 ‘ 282—O 309
1942 - 13 . |} 968 BH 328
1943 - 125 } 1999--°-f BAB 8B
1944 - 106 70 PBR. 42)
145 - p20 nn } 425 “ 458

1946 | - 46 oS .

- Source: Murders Reported: 1921-1953 No valid data is available prior to 1954 in view of partial reporting by
' police departments. -

1954-1965 . Statistics Canada publication Murder Statistics, 1970, Table 1

1966-1971 Informal advice received. fron Judicial Division, Statistics Canada.

Homicidal Deaths: 1921-1953, Informal advice received from Vital Statistics Section, Statistics. Canada
1970, 1971 based upon pub lished data oo oo,

1954-1969 Statistics Canada publication Murder Statistics, 1970, Table 1

Compiled by: Statistical Information Centre

February, 1973

From 1954 to 1960 adjustments are made in previously published figures as a result of revised RCMP and OPP figures on murder offences
known to the police but no adjusiments have been mane for the non-reporting of the OPF in those years. From 1961 to dute the QPF reported -murdars

known to them to DBS and there were improved data collection techniques. — De 1934 a 1960, des mjustements ont été fits aux chiftres publiés an-
“ téricurement 4 fa suic: de la rectificationges chiffres fournis par la G.R.C. et lu P.P.O. sar les infractions par-hemicides connues de ta police, mais
aucun rajustement n’a det fait par la §.Q. qui ne fournissait pas de, rapports au cours de ces annves, De 1961 & date la S.Q. a déclaré les nemi- ~
cides connus d’elle au B.P.S., et tl existait des techniques perfectionnées de caviecte des données, _ t .

7 Homicidal desths as offtewily recorded on provincial death certificates reported tu DBS melude murders, infanticides, non-accidental man-

slaughters, assaults (hy any mrans) and poisoninies by another person), exclude munsluuhters, assaults and poisonings reported by coroners aS ace
cidental, homicides as resuleof intery ion of police and Leyak executions, Der ie chissified by residence: hence above finures include deaths

of Canadian residents occurring in ©, hutexclude deaths of ail noneCanadian ring in Canada, — Les dvcés

qu’ils sont offic BN feruficats de déces provinciaux et qui s ates un BPS. comprennent bes
es ultentaes (pur quelque moyen que ce ae ul

auttentuts ef bes polsonnuements diclarés comme aceidunteds par be coro:

légales, bes déces sont Clansés selon larésidence; done, les chiffres ci-dessus conprennenat los d

fs, Mais excluent les deeds survenus au Canada de tous les résidents non cuniudiens.
. e.

cides, les homicides

nes), excluent tes hon

de Vinterventiodde La

Survenus wi Beats Unis deo rosidetiy Catiietes

“ces

It is uncertain whether Homicidal Deaths prior to 1930 exclude those by intervention of Police &
Legal executions - ,
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TABLE 4
Document disclosed under the Access to Information Aét f

Document divulgué en vertu de Ja Loi sur I'accés a !’informatiort

PERSONS CHARGED, TOTAL CHARGES, RESULT OF CHARGES AND SENTEN CES OF convicTen PERSONS By SELECTED [ND ICTABLE OFFENCES,
CANADA, 1956= 1969 (1)

Conpiled by: Statistical Inforaation Contre, February, 1913
Source: Statistics Canada Publication ;

Wtatistics of Crininal & Other Offences", Catelague tio, S220:

" SENTENCE ;

YEAR AND INDICTABLE | PERSONS | PERSONS |CHARGES | CONVICTIONS —— DETENTION DISAGREEMENT TAY OF f0
OFFENCE CHARGED | CONVICTED SUSPENDED | SUSPENDED | . FOR OF PROCCEDINGS | = BILL

- (2) SENTENCE | SENTENCE | FINE [INSTITUTION | DEATH ACQUITTALS | INSANITY =} JURY . :

WITHOUT WITH

PROBATION | - PROBATION

1962 (3) :
veesTeu ghter 14 98 14 98 - ] 2 - 95 - 3 - - 3. -

fonder, attempt ' 7 28 4 - - - 7 . B 2 - 6. .
under, Capital 2 - 3 -— ¢ - - - - 7] 2 - - -

onder, Non Capital 64 22 69 22 - - - 22 . 19 20 1 1 -
Total 195 127 214 127 ] 2 - Th | - 46 24 7] 16 -

ens laughter 88 70 93 71 7} ] - 68 -: 19 - - 2 1.

jeder, Attenp? g 5 23 6 . - . 5 . 12 . . 5 -

Morden, Capital 71 ] ] ] - - - - | + - - -
order, Kon Capital 56 f 5 58 25 -— - - a | i er - 3 _°

Total 153 101 VW 103 ] 1 - . 98 1 4g 12 - 10 4]

Hens laughter 90. 75. 94 71 - 4 - Tht eS 3 - 7 - -
“urder, Attempt 30 19 4G 25 2 - | 46. - 2. 8. - - 1

Murder, Capital. 4 74 4 5 .. - - oe, 7 6 ~ 3 - - -

herder, Non Capital 63 36 70 - 38 - - - - 36. - VW 72 1 2 .

Total 197 © 37 22) V5 2° 1 1 ~ 726 7 AS 23° 2 2 ‘7

- Manslaughter 81 - 69 | - 89 3 2 “ - 67 - 16 oy . - -

‘under, Attenpt 24 - 10 40 7 =. - - 10 = 21 5 - 3 -

~ Herder, Capital 18 9 20 10 . - - - 9 | 4 he -. 2 -

livrder, Non Capital 5h 34 57 38 = - - 3 - 9 8. 2 - -

Total. 177 122 206 - 32 2 “ - mM 3 «50 WW 2 5 -

001483
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TABLE 4 ; _ ; Document divulgué en'vertu de la Loi sur l’accés 4! information

PERSONS CHARGED, “TOTAL CHARGES, RESULT oF CHARGES AND SENTENCES OF CONVICTED PERSONS BY SELECTED woroTABte OFFENCES,

can, 1956-1969 a) _ | a — BS @

7 7 oe . Source: Statistics Canada Pudlication
Compiled bys Statistical Information Centre, February, 1973 oe oo _ LO NStatistics of Criminal & Other Offences", Catalogue tis, 95-201

fe } _ os | SENTENCE 7 7
YEAR AND [NDICTABLE | PERSONS | PERSONS {CHARGES | CONVICTIONS : DETENTION DISAGREEMENT | STAY OF KO

OFFENCE CHARGED | COKVICTED SUSPENDED | SUSPENDED | | FOR of OOF PROCEEDINGS | BILL
en oe (2) - SENTENCE | SENTENCE FINE }INSTITUTION | DEATH . |ACQUITTALS | INSANITY JURY o

; | WITHOUT WITH |

PROBATION | - PROBATION

ee a . SO

o slaughter 61-}° 50 64 5V - - - 50 oo. 70 - - - 1 2
der, Attenpt 16 1 26 2 1 - - 10 “ 8 4 - 1. 1 ~

wd Capital. 3] ~ 79 37 . 19° - - - ? 19 70 6 1 7. -
tarder, Non Capital 52 36 55 37 - - - 36 - 17 *, - | -

Total 160 | = 116 82} 119 1 - - 96 .. Y | 4D 10 7 4 3

Po re a.

Manslaughter — 7 56 - 72 - 56 - ] - 55 - 16 . - -- -

_Vurder, Attenpt . . 79 Woy 36°. lO - - - W - 16 2 - 2 -
Hurdep, Capital iv) 6 16 - 6 - - - | 5 2 8 - - -
‘Werder, Non Capital 16 32 52 34 - - - 32 - Te 3 3 - -Total a 151 105 176 ~. 172 - 7 - 99 5 46 B 3 2 -

983 
|

fa slaughter 62 50 — 65 { 50 ] - - Ag . Bb . -— - - -

“Murder, Attempt - |. 22 4 39} OW 2 ] - WV - .. 5 - - }.

-# Marder, Capital - ' 28 4 30 - i - - - 3°. Wl. 3 B - ~ -~
Kurder, Non Capital |. 63 -. 3] 106 31 - - - 3] - od - - 60

Total 15 109 F240 M2. 3 ] - 4 fF 4g 9 - - 61.

. v8 2 <> - .
fan ‘slaughter - 63 ~ 53 1 66 [| 53 4 2 7 49 - - | 11 we - 1. 1
Hurder, Attenpt - | ue. 31 22 - - we 4 oY 3. 7 2 -
‘urder, Capital | 25 Hof. 29 4 - - - & Boy We ho - _— -

Hurder, Non Capital 34 - 20 36 fT - - - 20 oe 4 70 OA - 1 -

Total 3 | Tf? 168 MO fo 1, 2 7 8} Boy AT TT. 7 4 1
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3

TAB LE 4

PERSONS CHARGED, TOYAL CHARGES, RESULT OF CHARGES AND SENTENCES OF CONVICTED PERSONS BY SELECTED {NDICTABLE OFFENCES,

CANADA, 1956-1969 (1). @ 4
t

oO ms a Sources’ Statistics Canada Publication }

Conailed by: Statistical Information Centre, February, 1973. "Statistics of Crininal & Other Offences", Catetogue ho. 5-22) |
a a? . i

a SENTENCE :
exp AND OICTABLE PERSONS | PERSONS | CHARGES | CONVICTIONS - . . | DETENTION . DISAGREEMENT | STAY OF Ho

OFFENCE ~~~ | CHARGED | CONVICTED SUSPENDED } SUSPENDED | , FOR OF, PROCEEOINGS | = BELL
. Step (2) SENTENCE } SENTENCE j FINE [INSTITUTION | DEATH © |ACQUITTALS | INSANITY JURY

WITHOUT WITH .

. - __ PROBATION | - PROBATION __ | _ , : 7 bo

956 : | . ; | | $

“anelaughter 66 50. 70 51 - - fos, 50 - 1 - 1 os -— - rar
eden, Attenpt 21 6 B-1 0 WD - - - 6 - 19 4 - 2. 7 .

Reeder 3 10 32 10° - . - - 10 12 9 - 7. -
Total oS ny 66 m5 |. 78 - - - 56 10 49 14 - 3 1

SY oT | an } P | 4

ans laughter 1 66 99 68 68 - 1 1 57 wo 8 - - - -

order, Attempt |. 22 1] 37 21 - - - O77 - | BB 1 ] 1 -
Murder 5) 1 : 57 16 - - - - 6. 31 7 1 3 -

Total : 139 | 92: 162 15 - y 74 . 1 52 8 2 b -

Meqsleughter == 59 40 61 40 - 1 - 39. - 19 - T. ] -

order, Attempt | 17 ov 27 5 - - - nN - We 1 - - -

Kurcer OO 3] 16 35 9 . : - -— 16 12 3 om - -

, Total: . 107 67. 123 TR - s 50 16 42 4 7 >

Hens laughter 64 Ag) 65 49 7] - - AB - 0 - - ] :

lender, ttempt .:-[- 19 Woy. 27] Wt - - ] 9 - 10 OT 1. 1 2
Murder . 39. 8 42 {0 Bo - - oe - 8 Bh 9 * ae 1:

Total Pe 2 | 67 | BR Ps 69 1 - 1 57 8 49 10 1 2 3

acslaughter 166 «| 8h ‘174 87 he 1. cn rs, 6 83 : 1} 2 1
Hurder, Attempt 9 J 4 72 re _- A - 6 ] - “Te .

| Kander os 23 10 a4} 0 WO * ee = 38 - 7 6 - 7 -

: Jotal . 198 98 210 {101 4 Dp Be - 65 - 96 7 71 A 1

to . -4 y Excepting 1951, for Thich ahs ig unavailable a . ne no Pook, oe .
(2 .) Exoluded Provinces of Quebec and Alberta ne oo 3 co . | 001485 —
(3) fount af-Paineans Ranvieted suns to Total of Sentence Types” “ os . .
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Table 5 Measures of Central Tendencies of Sentences awarded in 1970 and selected earlier 12-month periods, time ‘servied prior to parole release, for offences involving Violegges* r
Canada @

SENTENCE AWARDED {N 1970 AVERAGE OF SENTENCES FOR SEVEN TINE SERVED PRIOR TO PAROLE
OFFENCE. 12-MONTH PERIODS ___ RELEASE [N 1970

MEAN OF DEF. MEAN OF DEF. MEAN OF OCEF.
INVOLVING VIOLENCE MODE SENTENCES MODE . SENTENCES MODE SENTENCES |

MURDER . . life | - Life oe "| 10-15 yrs. 9.7 yrs (1)

MURDER, ATTEMPT - 9.9 yrs. 10 & under. | 9.4 yrs. 68 C5
fp 15 years yo.

NANSLAUGHTER 6 &under 10 | 8.4 | 6 & under 10 8.0 eR 2.5
yrs, {oo - : ,

RAPE - 5.5 3 & under 4 5.5 - 1.5

ROBBERY a 2 & under 3 4.9 : 2 & under 3 5.0 6-12 months 1.7

yrs. .

WOUND NG (| 2 hunder 3 | 4.6 | 2 & under 3 45 | - | 22

ASSAULTS | 2 & under 3 2.3 | 2 & under 3 25 | | 36 months | 0.8 |
(Not Sexual) foo yrs, | |

TOTAL OFFENCES. _ 2 & under 3 5.1 2 & under 3 5, 6=12 months 19
i .. yrs, . os . : a . oo

Compiled bys Statistical Information Centre . Sources Table 2 of present projects
February, 1973. — | os. Parole Statistics, 1970

(1) 22 of the 36 cases served less than 10 years of their life sentences for Non-Capital Murder. These cases were not subjected
- to Governor-in-Counci] review prior to release on parole because the sentences were not death commuted to life, or life as a

minimum punishment. imposed after the amendment of the Parole Act, January 4, 1968, However, they were retroactively submitted
to the Governor~ineCounct] in conp liance with the provisions of Section 684(3) Criminal Code of Canada, R.S.C. 1970.

001486
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“Government — Gouvernernent
of Canada — du Canada o MEMORANDUM . NOTE DE SERVICE

- ‘ | ‘| SECURITY. CLASSIFICATION. DE SECURITE
- ce . oo. °

“

Assrspatir DEPUTY. SOLTCITOR GENERAL
4

OUR FILE-. N/ REFERENCE

_
402-2-9

| _ [YOUR FILE~ v/REFERENCE

FROM... CHIEF, STATISTICAL INFORMATION CENTRE 7
: 

oe 

> DATE 

. 
:

po _ . re February 6, 1973.

suet oo . a , oo, . .
oust = Statistics - Crimes - of Violence and related Sentencing Practice

On January 31st, I was advised by Mr. Shuster that
Mr. Tass@ requested certain data for the information of the Solicitor.
General, and the attached is forwarded in this connection:

“(1) Modification of eight tables in the "pattan Report” relating
to Canada totals for crimes of violence, to update them-to

include data for 1971. - me

The additional data was released by Statistics Canada ‘to the
Ministry in advance of its publication;

(2) Tabulations to enable a response to the question of whether: :
there are any significant trends in: sentencing practice :

relating to violent offences over the past few years.

Data has been compiled to enable analysis of this’ question”
at .two points in the Criminal Justice System:

(a) Table 1 is to catch sentencing practice at the court
level] to enable a determination of possible trends

between incarcerative and non~incarcerative sanctions,

where law permits the Latter, and within any category

of sanction over the years; oO

(bo) Table 2 provides a constant format for analysis of —
oe sentence length at admission to. penitentiary following

conviction for selected violent offences. :

Tn neither case would any significant trends seem apparent.

On February end, further information vas requested -
relating to court disposition of homicide charges, and the.
incidence of homicide and a number of other considerations. Data.

. is under ~preparation in this connection.

Tee
John F,. Townes SENCoo4 487

Att.

CGS8 STANDARD FORM 22d : 7540-21 -865- 6699 FORMULE NORMALISEE 22d DEL'ONGC |
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"Table 21(p. 91).

Percentage of Offences with Violence (Murder, Attempted Murder, Manslaughter,
, Wounding, Assaults, Rape and Robbery) to all Offences and to

. Criminal Code Offences — Canada 1962-197}

<
x
:

voor Mameerafaetal VSI pucemape Mucensniel Vile peremage

-4962~=~=«*“(it:t«*98GGTH 34,954 4.4% os 514,986 34,954 . 68% - a

“4968 | 874572 40818 4.7% 572,105. 40818 : a

"1964 oe 960,917. 48,082 5.0% 626,038 . 48,082 1% |
1965 a 989,451 51978 53% 628418 . 51,978 8.3%

“1966 ; } “4,094,889 61246 56% 702,809 61,246 ~ 8.7%

‘i967 - 4,190,207 68,640 88% 786,071 - 68,646 / 8.7%
1068 | - 1,335,404 77812 58% -—-897,530 - 77812 . 8.7%

1969 + 4470761. 85,367 5.8% 994,790 °° «85,367 B6% |

io70. . 1574,145. 92,373 55% -~—~«s+14400,988 | 92,373 83%

oT | 7,648,817 98,43 «6.0 co, 1, 166,457 7 | 98,143. 84g

“Grand . : . a cee
Total 11,935,878 659,413 7,999,192 659,413

Annual | / . . aoe So i te
-. average => —=s«*7, 198,588 = 65, 941 5.58 199,919 65, 9 8.26

~~ 001488
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Spe cnandintcind mean that nee chan — a

Table 22 (p, 93)

Number of specific offences and their percentage to the total of violent offences 1962-197 1. .

_ 1962 . 1963 1964 9965 1966

Offence , : a ,

Number % Number % ‘Number 9% Number: “% Number %

Criminal Homicide ...... 265° «20.75 «2249061 253.053 277 053 248 ‘0.40

Attempted Murder ...... 83 024 108 0.26) 121, 0.25. 1d ts 131 0.21

Wounding +Assaults .... 29,076 83.18 34,027 83:36 41,297 85.89 45,373 87.29 45,373 87.29 -

Rape... 02. eee 579 1.66 549 1.34 745 «#4155° 641° «4123 ««652°°—«+1.06

Robbery .......... we. 4,957 14.16 5885 14.42° 5,666 11.78 . 5,576 6,710 --9.32 .

Total... 2... eee eee 34,954 100.00 40818 100.00 48,082 100.00 51,978 100.00 61,246 100.00

1967 1968 1989 70 0 TT

Number % . Number % Number % Number To Number , z

Criminal Homicide ...... 337 0.49374 048 386 0.45 425° «0.46 472 0.48 -

Attempted Murder... 1390.20 1810.23 216 0.25 (260° «(028 | 335-034 -

_ Wounding + Assaults 60,179 8767 67,983 87.37 73,718 86.35 78,979. 85.50 - 84,867 86.47

Rape ese eee ee eee 7300149389 tatg—sto7a aay 280 1.25,

Robbery .-. 2.0. cee ee 7.212 1051 8,382 10.77 10,028 11.75 114,630 1259 = 11,239 ¥i45

Total... eee 68,640 100.00 77,812 100.00 85,367 100.00 92,373 100.00 98, 143 100.00

Average rates for the yshole period /

—Criminat Homicide... 2.0.0 cece? 0.52
~ Attempted Murder 2... ......004- . 0,25

.—Wounding tAssaults .. 0.2... 2a 86.27.

—Rape .. cece ee ee eee ee ee ene / 1.27

—Robbery...... eee ee ee eee ~ °
1.5

TOTAL ooo cece ees .
100.00

- 001489
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Table 23 (p. 9%). - a

Changes in Violent Offences 1962-197) os

"Year , Total of violent Rate per 100,000 . Percent change Percent annual ae
offences 7 years and over over 1962 \. change 7

1962 -34,954- 226.6 10005. - 100.0.

1963 i (iI itt #146 = + 146

1964 - 48,082 299.6 | BAD 1

196 0 ge 8 OR ‘+ 58

iss 205 364.6 eo + TB

1967 68,640 55 $F AS | + 85

1968 7 TBI 437.4 + 03.0. #106

qgeg 85,367 Oo 469.0 #1070 ; + 72°

1970 92,373 49a 1182 a

197 98,143 516.6 Oo 2128.0 AS. |

001490
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fo.

, Table 32 (p. 108)

Criminal Homicide 1962-197'1

CANADA =

o Rate Per 100,000 Percent Change Over 1962 ‘Annual Percent Change
’ Year Number Population ae .

7 Years and Over . Number . Rate _. Number Rate

1962 .... 265 170 100.0 100.0 .
i 16°. = 60 -59 ~60 -59

|: x 7 4S ~ 59 oe is 00 |
1965 ..0.0 277 + 45 00 ‘+:95 .+ 63 . ce os

qos ss. 28S a NB OB :

1967.0... 387 RTD NB $35.9 +267

-1968..... 374 2.1) +414 $235 +10 | +105

1969 .... 386 2.1 £457 $285 $320 00

1970 .... ° 425 23 $604 +353. +101 +95

TWD eeeeee BIZ 2.5 Tt FATA TRE BB

001491
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Table 33 (9 q99)

Attempted Murder — 1962-1978 |

ee ees ate eee NEE enn ah heim Somme oe Rate per 100,000 _— Percent change over 1962 Annual percent change
Year Number Population — Don, oe

7 years and over . Number Rate _. Number _ Rate

—-1962..... 2 B38 OK (00.0 100.0 °. ae

1963.00. 0°: «2108 +301 + 400 +301: © +400

1964.0... «121- _ 08 4458 +600 +120 +143

965 0.01 0.7 +337 +400 = 83 125 |

1966 cee 181 O08 + 578 + 60.0 +18.0 - 4143.0

1967 .... 139 «= O8 +675. +600 ++61 © 00

1968... 181 BT 1000-80-20 $250

19969.....- 2162 42, $160.2 +1400 +193. +200

1970..... 260 14 $218.3 1800 $204 HT

WT we BSR. 5086 26000 8B

“001492 -
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Table 34 (p. 111)

out me . Wounding and Assaults 1962-1973

| . CANADA soe

. Rate per 100,000 .. Percent change over 1962 Annual percent change .
Year Number Population CS a |

7 years and over Number | ” Rate. a Number co Rate -:

1962 .... 29,076 1885 100.0 100.0 oe

1963 .... 34,027 216.4 + 170° +148 +170 “+148

1964... 41,297 27302«~*' iC 0 8H EDA HBO

1965 .... 45,373 2166 +561 +:467. +99 + 75

1966 .... 54,505 324.4 $875 FTAA DOG FITS
1967 .... 60,179 346.7. +1070 + 839- #104 5 + 69.

1968 ....- 67,983 3822. | +1338 +1028 | 4130 0. £102

1969 .... 73,718 405.0 +1535 +1149 +84 + 60

1970.... 78979 424.4 +1716 $1251 +71 + 48

9n gi,867 AGT IY BO TB

001493 ©
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‘Table 35 (p, 113)

- Rape 1962-1971,
A:

,

acti Name an Mae annem Be cence Ahafta bie ell. Selon Toni MOAT ape er eee ae etn were det

Rate per 100,000 Percent change over 1962 — - Annual percent change

Number —_—— Population .

. Dyearsand over = Number Rate Number Rate

1962... 5) 38 100.0 «100.0 - |

1963. 549-3 - 52 -79 -52 °-79

1964...0..~2~«745 46 $28.7 $214 $35.7 4314 ©
1965 .... 641 3.9 $107 26 | -O =182
1966 . 652. 3.9 “+126 $26 +17. 06
1967 .... 773 45 +335 4184 (HGH SA

1968... 892, 5.0 +64.1 “$3160 +154 #401

1969 .. 1,019 5.6 +760 © +474 4142 +120

1970 .... 1,079 58 +864. +526 +59 | + 36

got eeetes 2800 BD OO TR

; (1) Error in publication data 4

001494



~ Robbery 1962-197 }

Rate per 100,000

Table 36 (p. 114)

CANADA

Percent change over 1962

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur |’accés a l'information

Annual percent change.

WM seseeee TH239 59.2

Year Number. —- Population 7

7 years and over Number Rate ’- Number: Rate

1962 .... 4,951 32.1. 100.0 100.0 | | |

1963 . "6,885 37.4 7 +189 +165 (+189 +165
1964 . 5,666 35.3 + 14.4 +100- +37 + 5.6 |
1965 .... 5576 34.0 + 12.6 + 53 16 9-37.

1966 ....° 5,710 34.0 + 153 #59 +24 9 = 00-

1967 . 7,212 41.6 +457 +296 +263 4224 -

(1968... 8,382 47.1 +693 +467 +162 41320 |

1969... , 10,028 55.1 + 102.5 $72 $996 F170

1970 ° 11,630 62.5 + 134.9 $947 +160 F134”

ce 2127.00 48h |e BA

aA ee

001495 ©
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Table 37 (p. 116)

Changes in Crimes of Violence 1962-197]

CANADA

Percent change over Percent change over

“7 “1970 1962

Rate per : .

: , , 100,000 . ; :

Offence Number - Population . Number Rate Number Rate -

a 7 years oo

_and over

Criminal Homicide
(Murder and . - : ot

Manslaughter) .... AT2 . 2.5 + 11,1 + 8.6 | + 18.1 + 47,1

Attempted vo , ; , - 7 " . -
Murder 2.2.0... 335: . 1,8 + 28.8 Heh A 4303.6 oe 260,00

Wounding and oo oo
Assaults ....... 64,867 . 446.17. + 7.9 4 905 419g + 137.0 a

Rape oes ees 0 aH Te

oo 11,239 59.2 = Bk 5 ITO ARobbery

etl ne

001496
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= ARLE } /

PERSOHS CHARGED AND SENTENCES OF ConVICTE Y PERSCHS BY SELECTED OFFENCES AGAIIST THE
To © PERSON an AGATIST PROPERTY WITH VIOLENCE, CANADA, BEN HEAL 1962-1909

SENTENCE

lor ence {PERSONS PERSONS - SUSP SENT SUSP SENT FINE. INSTITUTION | OEATH
~ ICHARGED CONVICTED {| WITHOUT WITH a

~ PROBATION PROBATION ao

No. Z| to | 2 [No] Z to. | Z| Wo} 2

‘Assault Causing .

Bodily Hara 
. : .

1969 12,197 1,670 80 10.8 4186 11.1 1723 143.3 [581 34 8 - | 0.0

"68 2,298 1,776 213 12.0 | 162 9.1 | 724 140.8 | 677 38.1 } - | 0.0
67 2,648 2 O47 239 11.7 | 189 9.2 | 831 140.6 {788 38.5.4; = | 0.0
65 2,739 2, 161 206 9.5 {18 4 8.5 1.954 [44.1 1817 | 37.8. - | 0.0
63 2,530 1, 924 246 | 12.8 1150 7.8 | 812 [42.2 } 734 38.1 ~ | 6.0

Mans laughter : —

1969 4 98 . ] 1.0 2 2.0 - {0.0 | 95 97.0 | - | 0.0

68 88 - 70 ] 14 ] {14 | = |0.0 | 68 | 97.7 - | 0.0
67 9 °« to - j 0.0 ] 1.3 - {0.6 74 98.7 - | 0.0

65 61 50 ~ 0.0 - 0.0 - |0.0 50 600.0 | .- | 0.0 |

63 62 | 50 7] 2.0 - 1 0.0 - $0.0 49 93.0 - |} 0.0

- Hurder, Attempted

1989 bp | 7 - 0.0 - 0.0 - {0.0 - 0.0 - | 0.0

68 { . 8. 5 - 0.0 - 0.0 - 10.0 — 5 4300.0 - | 0.0
67 30 J 79 2 70.5 - 0.0 5.3. | 16 84.2 - | 0.0
65 16 WH ] 9.0 - ) 0.0 - $0.0 10 90.9 - | 0.0

63 22 4 2 14.3 ] 7.1 - {0.0 i” 78.6 - | 0.0

Murder, capital fo.
1959 2 oo - - 0.0 - 0.0 - 10.0 - 0.0: | = 7 0.0

68 ] 7 - 0.0 | - 0.0 ~ 10.0. - 0.0 |: 1 hoO.0

67° Wh 1 - 0.0 -. 0.0 - 10.0 - 0.0 7 100.0

65 31 19 - | 0.0 | - 0.0 | - |0.0 - 0.0 | 19 fco.0

63 28 ho - 0.0 - 0.0 ~ 10.0 3 21.4. | 11 478.6

ilurder, {lon

Capital . oo |

1969 , 64 22 - 0.0 - | 0.0 ~ 10.0 22° {100.0 - | 0.0

68 56 25 - 0.0 - 0.0 - 10.0 25. 1100.0 ~ | 0.0

67 63 36 - 0.0 | - 0.0 |. - {0.0 | 36 00.0 | - | 0.0

65 52 . 36 ~ 0.0 - 0,0 - 10.0 36 «7100.0 |. - | 0.0 -
63 63 31 - 0.9 - 0.0 - |0.0 31 $100.0 | - | 0.0

_ Rape ; . .

1989 144 63. 2 3.2 ] 1 1.6 - |0.0 | 60 95.2 ~ 10.0
68 : 1 68 - 0.0 - 0.0 - 10.0 | 68- 1100.0 - | 0.0

67 127 57 2 3.5 3 5.3 - 10.0 {| 52 93.2 ~ 10.0

65 107 54 ] 1.9 7 1.9 - (0.0. | 52 96.3: - 40.0

63 127 , 74 - 0.0 1. 14 - 10.0 13° | 98.6 - | 0.0

Robbery . , .

1969 853 689 6 0.9 |} 73 10.6 | 2 10.3 608 | 88,2 = 1 0.0
68 959 743 12 1.6 | 51 6.9 5 10.7 | 675 90.8 - | 0,0

67 ~ 986 — 827 Ah} 5.3 [10] 12.2 14 1.7. | 668 80,8 - | 0.0

65 9 198 29 | 3.6 | 8 $10.5 | 8j|LO {677 | 84.8 | + | 0,0
63 870 763 26 3.4 | 84 11.0 | 1 118 639 | 83.7 ~ ; 0.0

Compiled by Statistical Information Centre Source: Statistics Canada Publication

February, 1973 . “_. Statistics of Crininal and

Other Offences, Table 8

(1) 1959 Data does not include returns from the provinces of Quebec or Menta
oxing te the conversion to “Jnteyrated Statistical Aeperting Syetens.

yo oo . "991497.



Document disclosed under the Access fo Information ActTABLE 2 SENTENCE LENGTH AT PENITENTIARY ADMISSION BY YEAR OF ADMITTANCE, FOR OFFENCE OF ASSAULTS _- Dogubiéritdivulgué en vertu de la Loi sur l'accés a l’informatioresezigg, ASSAULTS

SENTENCE
a

TOTAL | UNDER | 2 YRS. AND! 3. YRS. AND] A YRS, AND] 5-YRS, AKO] 6 YRS. AND] 70 yRS AND] 15 YRS AND |- 20 YRS, | DEATH TO
ADISSIO:S| 2 YRS. | UHDER 3 | UNDER 4” | unom 5 | UNDER 6 | uNDeR 10 _| summer 15 | uiner 20° | ano over | tire | IFES mey, ery,

OD) | os | gf toe | ef te | oe ft | eft} £m | 2 | to ee ee a
» he

eA 3 a 3a

yee | 53. flov.o} 1 | 9} ar foo fa [57] fag }t dag ]- fool foo | - | oo | - |.oo} - | oof - Joo} .- | oo,

95.g¢ | 63 fioool & | 63/56 |ea9 13 |asl- | ool- fool-. 00 }-|o0 | - | oo | - | oo} - | oo; - foo} - | oo

iesy | 49 foo} - | o0}46 |o9 f2 Jart--| oof ao} joo f-f}oo0 }- foo | - | oof - |-oof - fool - | a0

istese | 2 fldo.o} 2 | 3.2)54. jot | 3 Jeeta | neta -[ne}- foo fife f-~ foo | - fool - | oof - foo | - | a0

~i wet |vescg {| 54 [OOO] 8 jt.el42 |77n8 | 2 43. L91_ Ing fe [0 | - | a0 | - foo Ff - | oof - | oof - foo | - | aa

oa MO
67° fiona} 9 |134]50 [m6 f4 |eol2 | 30}2 |x0l- foo |-]oo | - |oo |] -)oo} -| oof - Joo = | 0.0

wa nw oO ‘TM floowo} 23 29.9151 Jos [1 {uat- | ool2 |ae}- loo }-1oo]- too }]- tool - | ool - lool - | 0.0

‘ Average . 60.7 100, 0 6.7 9.9 49,4 82.4 2.6 4.3 0.7 1.2 hd 1.9 - a 0.0 0.17 0.2 jo 0.0 ° 0.0 - 0.0 ” 0.0 - 0.0

Compiled bys Statistical Information Centre, . Sources Statistics Canada pub lication
February, 1973. , . mo, ~ Correctional Institution Stetistics,
a _— - oe '- Tables 4 & 20

4) Oving toa change {n the publication reporting Hine-frane in 1969 fron fiscal year to calendar year,
cata for the first three months of 1969 are reported twice, oo

001498,



: . . - , . Document disclosed under the Access to Information Age.
, TABLE 2 = SENTENCE LENGTH AT PENITENTIARY ADHISSIONBY YEAR OF ADHITTANCE, FOR OFFENCE OF _ NANSLAUGHTER PP EARRDL Cvulgue en vertu de la Lol sur 'accés 4 Information

OPE E NS. MAUS LAUGHTER | .

SENTENCE

TOTAL | UNDER | 2 YRS. AND] 3 YRS. AND] 4 YRS. AND] 5°YRS, AND] 6 YRS. AND] 10 YRS AND] 75 yRS AND | 20 YRS. | DEATH To | JROEF, |
7 YRS. ARDY | | 2 HRS. ANDY SAND | | 2

ADHISSIONS| 2 YRS, | _ UNDER 3 | UNDER 4° | UNDER 5 | UNDER 6. | UNDER 10_| UNDER 15 | UNDER 20 AND OVER | LIFE LIFE PREV, DETH, a

ea) Noo. | 21 Noe |. £1 No | 2 FN | Z| No Sido | Sp ho] 2] Nop 24 Mo} %£ | Not 2] Moo} 2] Moo} 21. to | g |

ryiegs | 52° fod.o) = |oo] 2 fae} 6 |insl 4) 27] 0 wi we | 26.9) wl 214 | 727) 2 138) - | oof - | ool - | oo. |

145-65 | 55 foo} ~ fool 4 172} 7 fia 4 | n2} sfoip | 5] 8] ws | 3 | on | 2 | 36; - | ool 3 | 55] - {oo 6

196-67 kL? f00.0{ - | 0.0} 3 16.4 | 6 | 12.8 3 6.4 | 19 |40.4) 8 | 17.0] 5] 106 | 2 43} -~ | 0.0] - 00; 7 721) - | 00 - ue

iwyge | 72 peos} - oo} 5 Joo | 12 |e] 4 | 5.6} 5 lzo8}19 | 26.3] lie | 5 | 69 | 2 far] - | oo] - fool - | o0

ies | 87 fO00) 3. | 34) 7 [8.0 | 9 f10.3)-11 | 12.6 | 10 Je] 20 | 22.9) 20] 2.9 | 2 | 29 fe Pep - | oof 1p uil - foo

19 |g” fool - Joo} 10 }a4 | fra} e | 67 | aw [mst29 | me] of} a | 8 | 67 | ~ foo; e | oof 2 far} - | 90

1970 [rok ooo} - joo] 6 fse [rz fins} a | 7.7 | 4 \t5/37 | 20] a} 21 | | aa fa [agf- | oof 2 fro} - jos

“| eres? | 16.5 foool of 10.5] 5.2] 6.6 | 9.7 \127) 6.0 7.7 [129 184 | 20.0] 25.9 |15.0) 12 fa | 55 | nol as | | oof 13) ne] - | 00

piled bys Statistical Information Centro, a Oe Sources Statistics Canada publication
_‘Febpuary, 1973. Be — oe Correctional Institution Statistics,

Tables 4 & 20

mi (1) Gving to a change in the publication reporting tine-frane in 1969 fron fiscal year to calender years
ir the first three nonths of. 1999 are reported twice,

001499



Document disclosed under the Access to Information Act —MBLE 2 SENTENCE LENGTH AT PENITENTIARY ADSISSION BY YEAR OF ADETTANCE, FOR OFFENCE of ATTEMPTED HluroeR RocprBatitélivulgué en vertu de la Loi sur 'accés 4 I'informatior‘cpserees ATTEMPTED NURDER

SENTENCE

TOTAL | UNDER | 2 YRS, AND) 9 YRS, ANO| 4 YRS, AND] 5 YRS. AND} 6 YRS. AND] 10 YRS AND! 75 yRs ano | 20 RS. | DEATH TO {OE

souissiows| 2 ves, | wien 3 | uwner + | uno 5 | uwoer 6 _| wor 10 | wiper 15 | uner 20 | avo over | _tiee LIFE PaeV. DETH.

to. Z| No | £1 No. % | No. Z| No} 2 | No. Bi No} 2 Nol 24 No] f No} Z }] Not % | No. Noo} S

“Oo

eA

4-65 |13 foal - joo} - joo }2 |ma- joo | 4 |3ael2 [5.4 19 |-27 | 1 27 | 1 m7 =- 100} = | 00) = | 0

1955-56 B fl00.0} - 0.0} - | OO } 1 | 125)- joo | 2 [25.0)1 4125 | 2] 5.0) - | oo | 1 415] - foo}; 1 |w5) - | 0.0

TES. ET 10 =100.0) - [0.0 | 1 j10.0 | - 0.0.1 {10.0 T [100/71 110.0 | 6 | 60.0 -~ | 0.6 - 0.0; - | -0,0 - 0.0 - 0.0

verse | 7 fooa} - Joo} - [oo ]}- J ool- foo} 1 jmsa)a jus} a jaze | 1 las f- fool joofr fms} - | oo

8 nooo} - joo] 1 iz5 }2 Jasol1 has | 4 |rasta jis} 2] 20} ~- |oo |- jool- joo} - joo} - | uo

29 Vay foo} = foo} 1 | as 72 fon} s fe | 1 fuels jus] 4 | io] 2 fos | 2 | os} fool 1) as} - | oo

10 149 foo} - Joo} 3 58 }- foole hos | 3 |a.ele fros} 3} we | 3 fae | 2 frst - fool atsas} - | oo

‘veews® | 42,3 00.0) = [0.0] 09} 6.2 | 1.0 }8.9] 1.3} 81 | 19 [16,2] 1.6] 128 | 3.3 30.1] 1.0] 68 fog} 57) = foo] os] 53) ~~ 0.0

Coapiled by: Statistical Information Centre, Sources” Statistics Canada pub lication
February, 1973. - Correctional Institution Statistics,

Tables 4 & 20

(2) Owing to a change in the publication reporting tine-frane in 1969 fron. fiscal year to calendar year,
. data for the first three aonths of 1959 are reported twice,
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Document disclosed under the Access fo information AW

TABLE 2- SENTENCE LENGTH AT PENITENTIARY ADHISSION BY YEAR OF ADKITTANCE, “FOR orFeRce OF HURDER Pocumentisivuigue en vertu de la Lo/ sur laccés 4 I'information
CPPEMCES __ MURDER |

| SENTENCE 2

TOTAL UNDER | 2 YRS, AND] 3 YRS, AND) 4 YRS, AND] 5 YRS. AND] 6 YRS. ANO| 10 YRS AND) 15 YRS AHO | © 20 YRS, | DEATH To [SOEF. :

AOWISS}ORS| 2 yas. | “UNDER 3 | UNDER 4 | URORR 5 | UNDER 6 | UNDER 10_| UineR 15 | UNDER 20 || AND over | LiFe LIFE PReV, BETH, !

PO) | to | Lf toe | o/ te. | tft, | lt] Zito | otto] £] ol £1 wf 2] tol 2] mf x1 mel ) moe lg) ; :

1X65 [41 fioso} - foo} = foof- fool- joo | - Joo} -|oc}- oo} - | oo - | 0.04.6 | WE] 35 | 84) - 0.0

EES 42 fod} - 00} - {00 }- fo0;- |o0 | - foo} - | 00} = | a0 - | 0.0 - | 0.0)7 | 6.7] 35 | 83.3) - | a0 | 6

167 | at feool - fool - foo l- fool- foo }- jool-foof- {oo | - | 0.0 - | 90) 3 | 7.3) 38 | 97f - | 0.0 ~

Ye7-58 . | 43. 00.0} - [00 | - 70.0 |- foo; |o0 | =. Joo; - | 00 1} - | 00 |. - | 0 - | 0.0} 6 | 4.0} 37 | 8.0; - 8.0

| E69 | 41 OOO} - JOO | - 70.0 |- [00 }- jO0 | - [O00] - | O0}- | 00 | - | Oo} - | OO} 4 | 9.8) 36 | B78} 1 24

1989 fag foowof - Jao f- faofe fool- joo} - joo} -fool- Joo | - joo | -]ools | a2la | onal - |

i770 | TH foo.0} = Joo} - joo }- joo}- joo |= jooj- foo}- foo } -{oo | 1] wef = | oof 3 | 986) - 0.0

Javerege | 473 foo} - Joo} - Joo }- joo}- foo }- joo}. joo}- foo | - | oo | 01, 02] 43] 101] 427] 994) 0.1 0.3

~ Compiled bys Statistical Information Centre, Source: Statistics Cenada publication
February, 1973. Correctional Institution Statistics,

Tab les 4 & 20

(1) Owing to a change in the publication reporting tine-frane 4 in 1969 fron fiscal year to calender year,
- date for the first three aonths of 1969 are reported twice,

001501
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. | TABLE 2 SENTENCE LENGTH AT PENITENTIARY ADMISSION BY YEAR Fi ADMITTANCE, FOR OFFENCE OF WOUNDING _DocuiBehtvulgue en vert dea (oi sur accds Hnformator
creeeg: | WOUNDING | a -

SENTENCE

TOTAL | uupeR | 2 YRS. AND{ 3 YRS. AO! 4 yRS. ANDI S-YRS, AND| 6 YRS. AND} to yes ANDY 15 yrs AND |. 20 yrs, | oeATHTo | [SOEF. |

noMss}ors| 2 yrs. | unper 3 | uber 4° | unper 5 | unoer 6 | unoer yo_| unoer 15 | uwoer 20 | ano over | Lire Life PREY. DETH,

PAM) | to | tf toe |B | toe |e fae | xf toe] x fm | tft] x] mel og] tf x | me) 2] to} ft | med | tos |

wiess J 43 Lado = 0.0 5 [se | |27.9) 6 |wo | 7 fea} yr i23 f2 far | - foo | - ool- joo}. | ool -«. | oo.

| 1965.66 38 = «100.0 7 2.6 |. 13 34.2 i | 28.9) 2 | 5.3 | 7. | 18.4 3-\7.9 | 1.12.6 4 - | G0 -. 0.0 - 10.0 | - 0.0} - 0.0

EST] AO vod - fool fans |13 sas} 3 oa B 20.0} 5 j125 f- | 00 | - Joo | - | a0 fe oo. sf 0} 0.0 :

167-68 153° 100.0 - 40.0] 18° | 33.9 | 12 22.61 7 |13.2 19 ho] 5 oh |2 [ae |- | oo |- Foo}- foo} - | oo} - 0.0

WE 69 51. 1100.0 1 2.0] 16 (31:3 117 33.3] 4 {72.8 | 6 11,81} 4 17.8 13 59 2 | oo f - fool. | 00 | - 0.0} - 0.0

9 | 67 10.4 7. oe 20 29.8 17 [25.3) 6 | 9.0 | 7 hoala ji.0 l2 130 |- | oo] a las] {0 | - 0.0 - 0.0

$70 1 “fond 1 | 14] 28 [394 | 71 Bat 5 |70 tw {role ims |5 720 | - a. - | 00} = 0.0 | 1 | 14 7 0.0

bverege : 51 yo0.d 0.6 |1.0| v7.2] 329 | 13.3 [26.6 a1] 9.1 |1e0 h5.e] s.elto.0 f21139 | - | 00 | a1] 02 ~ }00 | a1] 02) - 00

capi led by: Statisti¢al Infornati on Centre, oO - pe oy . - — a Souress Statistics cenada pub cat fon
| Febesery, 1973. . - ; - a i 7 | | - = Correctional Institution Statistics,

' Tables 4 & 20.

(1) Gving to a change in the publication reporting tine-frane in 1969 fron Fiscal year to calendar year,
data for the first thres nonths of 1969 are reported twice, | — Se , - oe

* :. . . - - . : Lo 
. ~#
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Document disclosed under the Access to Information ActTABLE 2- SENTENCE Leto AT PENITENTIARY aoxtsston BY YEAR OF AONITTANCE, FoR OFFENCE OF RAPE __Dosymbitdfiigus en vertu de la Loi sur faces a information
CFEENSES Bape .

| Tonal. “woe | 2 yrs, ato} 3 yrs, ano] 4 yas. aNO) 5 YRS. ayo] 6 yes. ato| to yes aro| 15.yps ano | 20 ves. |} DEATH To peer, :
AowIss|ors| 2 YRS, _| UNDER 3__| UNDER 4 | UNDER. 5 | UNDER 6 | UNDER T0_|-uNoeR 75 | _uNoeR 20 | Ano over | __LIFE URE PREV, DETH. !

~ YEAR (1) | No. fd a No. B\| No. | 2 | No. | 21 to, é | No. 4g: No. Z| Nol 868 Noo} = oe No. g No. & Mo. 4 . :

1285 n “toa. | 00] 9 | ILT| 16 }20.8) 10} 13.0 0 33.8 516516 | 18 1 13 Ty 13 | 0 3] ag ot 0.0 3 4

‘sn “48 hoo - fool 2 fa.o] 1 22.9) 10/208] 6 [125,39 [6,214 | 83] ’ no | -[ oo} - | oof -| a0 = Oop e

| vescy | 55 foo} ~ 0.0} 139 | 23.6) 17 x09] 9 wal s iors forts | oil t V8 f+ | ao} - | oo} - | oof =} 0.0 oe | <

jagics “| 45 foo] = oo} 10 } 2.2} 8 firs) 1.8) 8 |17.8) 6 33] 4) 89) 1) 22 | - | oo} = 0.0} - | oo] - 0.0

; ees 91 foo} - | 0.0) 17 | 187] 18 {19.8) 17 “TBT] TH 4) 13 [3 [10 | Wo} - | oo f Tf ut] - | oof 1) at] - I og

° ay | a7 fool 1 [raf faz} 20 |2x0} w) m2} w fash fre | 6 | 69] PAG | 1] ait - | oof - [oo oe fm :
[5 ooo] 1 | a2 6 v8.8 | 20 |23.5 9] 10.6{ 13 |x5.3]20 Jaa {5 | sa] 1 fae | - {oof - | ao) - | oo - 0.0 :

overage] 69.7 foo.0} 0.5 | 0.3] 13.1] 15.6] ws.7}22.r|ti11 16.6] wealrro] oa} fom) 0] 1 2.2 ot) os] - | 00) oslo) - | ao

- Conpiled by: Statistical Infornation Contr, . | | Te ae ne | 7 Sources Statistics Canada publication
| February, 1973. oe Coe . oo ce Correctional Institution Statistics,

Tables & & 20

mye {1}. Owing to a change tn the publication reporting tine frane_ in 1969 from ‘Fiscal year to calendar year,
data for the first three months of 1969 are reported twice,

| @ ‘

001503



oo;

Document disclosed under the Access to Information Act

oa

ade

TABLE 2~ SENTENCE LENGTH AT PENITENTIARY ADHISSION BY YEAR OF ADHITTANCE, FOR OFFENCE OF ROBBERY Document. diauigue en vertu de la Lo/ sur acces 4 information
CFEENCE: ROBBERY Do .

SENTENCE

TOTAL UNDER | 2 YRS. AND} 3 YRS, AND} 4 YRS. AND] 5 YRS. AND} 6 YRS, AND] 10 YRS AND} 15 YRS AND | 20 YRS, } DEATH TO PER,

ADNISSIONS| 2 YRS, | UNDER 3 | UNDER 4 | UNOFR 5 | UNDER 6 | UNDER 10 | UNDER 15 | UNDER 20 ANO OVER | __LIFE LIFE | prev, eri,

EM) xo | #f toe | tf toe |e feo. | oft} x fae | eta} 2] mol 2] mol 2 | ol 2] tol ¢ | tod ¢ wos | 8

vyiess | 601 fo0.0]- Jo.o Boe {33.6 123 [zo.afos bo er |n4.5 (63 f105 fo fer [we laa. |e fis je [OO fT yup fo -.° | 0

1955-55 | 595 #00013 0.54 (80 [52.4 7120 [21.6163 fil [89 95.0] 65. 11.7 132 | 58 | & 1072 | 72 | - foo]; 7 Jo} - | o0

yorse67 | PHB F000} 3 0.55 154 428.3 27 |22.2)57 flO. 80 «14.7476 | H.O f43 | BO) 6 FLT 13 p55 | - JOO P- foo |} - 0.0.

VA7-68 | 60k $00.0) 3° ~ ]0.49 228 137.7 1133 422.0173 2.0 ok «410.6 | 54 | 8.9 131 | 5.7 |B f27 fk 66 | - | O0; 1 jaw] - 0.0

1269 | 114 400.0] 3 0.42 B31 (92.3 4177 (24.0167 19.4 199 13.9179 JIT. [45| 6.3 | 5 foro fe f.9 | - foo} 2 foe] - 0.0

169 | 7k foo} 5 — fo.69 p34 bag 160 faeolm foe fe for lr fto8 fae | 61 | to fae 13 bal - {00,2 jo27] - 0.0

1970 | 8 fo0.0}-16 1.9 pas 429.4 |200 ” |24.0 87 flO4 |126 415.1} 98 11.8 43 | 5.2 | 6 0.72 J10 fT J - | 00} 1. OI} 1 0.72

tverage | 653.8 $00.0] 4.7 0.7 PIO.7 [32.3 146.9 122.3)67.9 N04 | 93.9 [14.21 73.3111.3 JA | 64 | 8.31413 | 6.3 0.9 - | 0.0 | 1.1 | 0-4 | OT 0.02.

Conpiled by: Statistical Information Centre, . : a, . ‘Source: Statistics Canada pub Heaton
February, 1973. ‘ _ Correctional Institution Statistics, = -

Tables & & 20 So

0) Owing to @ change in the publication reporting tino-frane in 1969 fron fiscal: year to calendar year, | |
cata for the first three months of 1969 are reported twice,

a | ne 001504
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ORE EARs |

TABLE 2 = SENTENCE LENGTH AT PENITENTIARY ADHISSION BY YEAR OF ADKITTANCE, FOR OFFENCE OF __TOTAL OFFENCES
of TOTAL OFFENCES

) : ” SENTENCE :
“roma urbe 2 RS, AWD] 3 YRS. AND] 4 ves, anol 5 yns, Awol 6 yes. atm] 10 YRS aRo 15 vas awd] 20 Rs. bear To | re oer,

oo, ADMISSIONS] 2 yRS. | UNDER 3 | UNDER 4 | UNDER 5 | UNDER 6: | UNDER Jo | UNDER 15 | UNDER20 AND CVER | LIFE. _— pRel', DET!

YER (I) 1 ty, ; 4 to. | %{ No. i | No, | 2% | No. | t Mo, é hoe a | Nol £ | Noy % fo No f lo} 2 | fot 2 Noo | %

1964-65 | gaq | 100.g . 1 0.7 275 (31.3 | 62 {18.4 5 8.5 15 6.3/8 | 97 | 70) 8&0 20, 23 2 LA |. 6 0.7 39 | 4.4 | ° 0.0

14566 | an [rood 8 [ocr |265 | 32.8 | 153. |19.0 9 | 9.8 m0 farjor fre far} ns | 9 | ar) 7 fos} 7 fosjs jae} - foo

1#E-67 | 785 (100.0 3 | O | 228 | 29.0 | 159 [20.3 Bp {9.3 fm fsios f21}so} ns | 9] ard 3 fos] 3 tos 9 50] +) | 00

1767-68 | 886 «(100.0 «=| 0.6 1315 | 35.6 | 168 19.0) 93 [10.5 | 98 [11.0]85 | 96 | 51) 5.8 | 2 | 23 6 ior} 6 | orls | aad 0.0

segs fies teat 5 [ra lat [30.0 | 219 fzaghor | 9.7 [191 fresh fie feof ne | 7 | or | tae] a | oo io tae] 4 0.1

1969 113% 100.416 f 14/330] 29.7 | 219/993 )/110. | 9.7 | A 13.6 195 /11.9 8} 705 | | 21 | 7706 | & | OF 50 [aa | 0.0

1970 11264 100. g i] | 3.2 | 350 fon fam fi9.3hi1 | 8.8 fro f13.4 hog {12.6 79} 6.3 | 15 a2 | eras | 0.0 78 6.2 7 01

Average 972.0 |100.4 12.7] 1.0 | 296.7] 30.8 | 189.2/19.5] 917] 9.5 129.3/13.3 109.6 |11.2 67.3} 6.9 Wed} 15 | 97 10 4,3 5 46.4) 4.7 | 0.3 | 0.03

é
*

February, 1973.

Conpi lad by: ‘Statistical Information Centre,

(1) Owing to a change in the publication reporting tinc-frane in 1969 from fiscal: year to calendar year,

N

cata for the first three aonths of 1969 are reported twice,

ublicationStatistics Canada p

titution Statictics,

p

Correctional In

Tables 4 & 20

Source: d

s

Document disclosed under the Access to Information Act
DocumefRuNiagué en vertu de la Loj sur|'accés a l'information
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CGSB STANDARD FORM 22d

wt enaend

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Lo/ Lagges a l'information
=

NOTE DE SERVICE

SECURITY- CLASSIFICATION. DE SECURITE

OUR FILE— N/REFERENCE

YOUR FILE-V/REFERENCE -

DATE

February 6, 1973

Bill C - 117, An Act to Provide for a National Plebiscite

The Solicitor General has requested a brief

jebsl”?

7540-21 -865- 6699

this bill to include

] Government Gouvernement

of Canada du Canada MEMORANDUM -

[ T c ~ . ot

PD Deputy \selicitor General. , © firey

_
HER

r wl.
Oe Departmental Assistant.

poi _|

SUBJECT

OBJET

on the Abolition of Capital Punishment - Mr. Reynolds

on the proposal contained within

a recommended position.

_ , Lele
a dow

\\ .

001506

FORMULE NORMALISEE 22d DEL’ ONGC



Document disclos€d under the Access to Information Act

Document divulgué en vertu de la Loi sur l’accés a l'information
= ‘ nn

WITH THE COMPLIMENTS AVEC LES HOMMAGES

OF THE DU

DEPARTMENT MINISTERE

OF DES

EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

February 6, 1973

001507

EXT. 916/BIL. (REV. 9/70)

7530-21-029-3984



ewes

, _ . Documenttisctosed venti tg thformation Act
“sec: Deputy Solicitor General oF Document divulgué en vert tod, Becés 4 information

“ Deputy Commissioner, ROMP te, DM. oe .

UM SMO.
- wo SOL GEN

os a ~ Pile: 45=Brit-10-5 re a é iol “

oPraWa, A 002 ; .

_ | February 6, “1973. So

Dear Mr. Smith, 8 8 8° ae ts

We refer ‘to your recent conversations with ie. Cole.

of, this Division during which it was ‘agreed that we ‘woud send oo eos

you any further. reports: ‘of the ue Ke law Commission that we ay .

receive through our High Comission in- london, i

- In this ‘respect, we are pleased to enclose a copy of + |

the Twelfth Report of the Criminal ‘Law Revision Committée which”

contains provisional conclusions regarding the Peialty for -

murder. We also enclose copies of various articles | on this

subject which recently appeared in U. Ke newspapers and which ve

trust you will find to be of interest.’ .

Yours sincerely; - eee

» W. iH. RM ONTGOMERY

a Legel Advisory Division os | |

Mr. T.B, Smith, Q. Cy
Director, Te De Rt
Advisory and International
law Section, . ee a

. Department of Justice,’ — se CO ee,
Justice Building, - ee we

Wellington Street, ay Be a .

OTTAWA, Ontario, wn, so
KlA OHS, mo SO

. 001508
eae

Be



” Document disclosed under the Access to Information Act. |

Document divulgué en vertu de la Lo/ sur l’accés a linforngatio

Committee

TWELFTH REPORT ©
Penalty for Murder

Presented to Parliament —

by the Secretary of State for the Home Department
by Command of Her Majesty

Janiiary 1973

LONDON

HER MAJESTY’S STATIONERY OFFICE

‘ 16p net

Cmnd. 5184 .

Criminal Law Revision

a

4%

he

001509

fs
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Document disclosed under the Access to Information Act .

Document divulgué en vertu de la Lof_ sur l'accés a Finfarniafion

The estimated cost of the preparation of this report (including the expenses of the
committee) is £614 of which £470 represents the estimated cost of the printing and

publishing of this report.
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Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loj sur l’accés 4 l'information

CRIMINAL LAW REVISION COMMITTEE

{ GENERAL TERMS OF REFERENCE

- The Criminal Law Revision Committee was set up on 2nd February 1959

by the then Home Secretary, Lord Butler, “to. be a standing committee to

examine such aspects of the criminal law of England and Wales as the Home

Secretary may from time to time refer to the committee, to consider whether

the law requires revision and to make recommendations ”.

MEMBERS OF THE COMMITTEE

‘The Right Honourable Lord Justice Edmund DAVIES, Chairman

The Right Honourable Lotd Justice LAWTON

Sir Donald FINNEMORE - ,

The Honourable Mr. Justice JAMES

The Common Serjeant, Mr. J. M. G. GRIFFITH-JONES, mc

Professor Rupert CROSS

Professor D. R. SEABORNE DAVIES

Mr. J. B. R. HAZAN, Qc

Sir Kenneth JONES, cae

Sir Frank MILTON

Mr. David NAPLEY

Mr. William SCOTT

Sir Norman SKELHORN, KBE, QC

Professor J. C. SMITH, Co-opted member

Professor Glanville WILLIAMS, Qc

Mr. J: NURSAW, Secretary
Miss B. R. PUGH, Assistant Secretary

NOTES
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The late Judge Malcolm’ Morris, Qc, was a member of the committee

when the subject of offences against the person was referred to them and took

part in their consideration of it until his death in October 1972.
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CRIMINAL LAW. REVISION COMMITTEE

TWELFTH REPORT

Penalty for Murder

| . Yo the Right Honourable ROBERT CARR, MP, Her Maijesty’s Principal
Secretary of State for the Home Department. ,

INTRODUCTION

1. On 4th March 1970 the then Home Secretary,. the Right Honourable
James Callaghan, asked us:

“To review the law relating to, and the pénalties for, offences against
the person, including homicide, in the light of, and subject to, the recent

decision of Parliament to make permanent the statutory provision

abolishing the death penalty for murder.”

We must stress therefore at thé outset that any question relating to the
‘restoration of the death penalty for murder is outside our terms of reference.

2. We are concerned only with the criminal law of England and Wales.

In September 1970 the Secretary of State for Scotland announced that, in

consultation with the Lord Advocate, he had decided to set up a committee, |
under the chairmanship of Lord Emslie, to enquire into the penalties for

homicide in Scotland. As will be seen from the report of that committee

‘which has now been published(') the terms of reference of the. Scottish

Committee were considerably - narrower than our terms of reference. The
two committees: kept in touch with each other by exchanging papers and

by meetings between the two chairmen from time to time.

3. This report relates solely to the question of the penalty for murder

and differs from our previous reports in that the views we express in it are

provisional. We did‘ consider at an early stage of our work on this reference

whether we should produce an interim report on homicide because of the

widespread public concern about the penalty for murder, and because of

.the expectation that the Scottish Committee might well be in a ‘position to

report earlier than we could in view of their much narrower terms of °

reference. As a result of debates in the House’ of Commons on the

Criminal Justice Bill(?), we again considered whether we should make an

interim report. At both stages in considering this question we have felt

that it was important that we should present our conclusions on offences

against the person as a balanced whole and that conclusions on homicide

should be considered in the light of our conclusions about the law relating |

to other offences against the person. As was said on the report stage of

_ @) Cmnd. 5137. The terms of reference were “‘ To review the law relating to the penalties
for homicide in the light of the statutory abolition of capital punishment for murder and to

teport on the considerations that should govern any proposal for a change in that law”.

(?) Now the Criminal Justice Act 1972 (c. 71).
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the Criminal Justice -Bill, all the subjects we are. considering on. this
reference are very much interlocked and to make a change in one area is

difficult without affecting other areas.

4. Our preference would stili be to make one final report covering the

whole field of our review of the law relating to offences against the person.

But the report of the Scottish Committee has now been published(’). In
view of the public discussion which there will be about the recommendations

contained in that report, we feel that we should make our present views

known so that the arguments for and against any changes as they appear

to both committees can be considered together. The views we express in
this report on the penalty for murder are provisional and .if, when we have
completed our survey of the law relating to offences against the person and

have taken into account any observations that may be made on the
provisional views now expressed, we reach any different conclusions, we

shall not hesitate to say so in our final report.

5. When we were asked to review the law relating to offences against

the person we began by consulting a number of persons and bodies

concerned with the administration or teaching of the law about the matters
within our terms of reference. In addition, the Chairman sought the views
of all the Lords of Appeal and judges of the Supreme Court, the judges of
the Central Criminal’ Court and a number of recorders and chairmen of
‘what were then quarter sessions. The views we received were of great help

and interest to us. The committee has had the assistance of Professor

J. C..Smith, Professor of Law in the University of Nottingham, who was
co-opted as a member of the committee for this reference. The report of

the Home Office Statistical Division “ Murder 1957 to 1968” was also of

particular interest and help.

6. We first considered whether there should continue to be a separate
offence of murder and, if so, whether the existing definition of murder

at common law was satisfactory. It is sufficient for present purposes to

say that, although it might be argued that by reason of the abolition of

the death penalty for mufder there was no longer the same need to draw

a distinction in cases of homicide between murder and manslaughter, we
are of the opinion that there should be a ‘separate offence of murder. We

believe that the stigma which, in the public’s mind, attaches to a conviction

of murder rightly emphasises the seriousness of the offence and may have

a significant deterrent value. ‘We do not propose to discuss in this report

our views on what the definition of murder should be; this is a matter

which will be dealt with in our final report.

PRESENT PENALTY FOR MURDER
7. Since the abolition of the death penalty for murder, a person

so convicted (unless under 18 at the time the offence was committed)

must be. sentenced to imprisonment -for life under section 1(1) of the

Murder (Abolition of Death Penalty) Act 1965 (c. 71). On imposing such

a sentence the court may declare the period which it recommends to the

() On 29 November, 1972, the Penalties for Murder Bill, ‘introduced by
Mr. Edward Taylor, was read ‘the first time. That Bill seeks to implement the
recommendations of the Scottish Committee.
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Secretary of State as the minimum period which in its view: should elapse
‘before the Secretary of State orders the release. of that person on licence

(section 1(2) of.the 1965 Act).- Under section 61 of the Criminal Justice

Act 1967 (c. 80) the Secretary of State may, if recommended to do.so by

the Parole Board, release on licence a person serving a sentence of

imprisonment for life but shall not do so excépt after consultation with

the Lord Chief Justice and, if available, the trial judge. The Secretary of

State may revoke the licence of any person released under section 61 of

the 1967 Act and recall him to prison when recommended to.do so by

the Parole Board. Where this is expedient in the public interest and

it is not practicable to consult the Parole Board, he may do so without

consulting the Board although they will consider the case subsequently.

A person convicted of murder committed when he was under 18 is

sentenced to be detained during Her Majesty’s Pleasure and.is then liable

to be detained in such place and under such conditions as the Secretary

of State may direct (section 53(1) of the Children and Young Persons

Act 1933 (c. 12) as substituted by section 1(5) of the Murder (Abolition

of Death Penalty) Act 1965). The: procedure for releasing a person on

licence under the Criminal Justice Act 1967: described above applies

equally to those sentenced to be detained during Her Majesty’s Pleasure.

8. The procedure governing the release on licence of life sentence

Document disclosed under the Access to Information Act
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prisoners is as follows. Each case is carefully considered at an early stage:

and a date is fixed for review, normally after 4 years, though in appropriate

cases a review may be held earlier. Reports are called for from the

prison, including reports by the Governor, the Assistant Governor, the

Medical Officer and the Chaplain, and in some cases where there is an
element of mental instability.there will also be further psychiatric reports.

This review at 4 years is carried out by the Home Office, its main purpose

being to decide whether exceptionally the local review committee should

be asked to review the case before the prisoner has served 7 years.

There is a local review committee for every prison. These were -set up

under the Local Review Committee Rules 1967(') made under section

59 (6) of the Criminal Justice Act 1967, The practice has been to seek

the views of the local review committee after an offender has served 7

years, whether or not it appears likely that a provisional release date

can reasonably be fixed. The reports from the prison and the local review

committee’s recommendation are then considered in the Home Office and,

if it is thought that there is a possibility of a provisional release date

being fixed, the views of the Lord Chief Justice and the trial’ judge, if

he is available, are obtained. All cases, whether a release date is

proposed or not, are then considered by the Parole Board. The Board

either recommend a provisional release date (usually 12 months ahead)

or, if release is not recommended, the time of the next review. Supervision

by a probation officer is- usually a condition of the licence and other

conditions may be added (e.g.:a condition of psychiatric supervision) where

appropriate. The conditions may be cancelled when the licensee has

shown that he has settled down satisfactorily in the community, but the

licence remains in force for life and the licensee may be recalled to prison

at any time should his conduct give cause for concern. A person who

(*) S.1. 1967/1462.
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has been recalled may make representations to the Parole Board, who
may, if they think fit, order his release. In 1970, 160 life sentence cases(+)

were considered by the Parole Board and 44 were recommended as suitable

for release on licence at a date about a year alhiead, subject to good

behaviour in the meantime. The Secretary of State accepted the Parole

Board’s recommendation in 38 cases. Four of these were recall cases(*),

two -of whom were released immediately after their recall on the

consideration of their representations by .the Parole Board. In the other

two recall cases both had previously served 9 years before release; one

had served 1 year and the other 2. years since recall. The remaining
34 cases served the following periods before release:

9 | 10 |i 14 | 16fetNumber of complete years served 8

Number of cases 1/4 ]11! 7) 1! 3) 4) 1

In 1971, 124 life sentence cases were referred to the Parole Board and
of these 41 were recommended for release. Since 12 months’ notice of

release is given it is not yet possible to say how many of these will be

released in consequence of these recommendations.

9. The approach of the Parole Board to life sentence cases is described
in their report for 1970 in the following way:

“While the Board will always have in mind the gravity of the

offence in dealing with determinate sentences, this is only of major

importance where to grant parole would defeat the purpose of the

sentence or would endanger the confidence of the public. In

determinate sentences consideration by the Board is not a sentencing

operation because the sentence bas been fixed by the court. With

life sentences, however, the sentence is indeterminate and our function

assumes a sentencing character, because there is no fixed term. The i

question is not simply whether the conditions, bearing in mind the \

nature of the offence, are such as to justify granting ‘parole. The

primary question is whether the time served is appropriate to the crime.
Before parole was introduced, the sole responsibility for releasing life

prisoners .rested upon the shoulders of the Secretary of State after

consultation with the Lord Chief Justice and the trial judge if available.

Now the Act not only provides for this consultation but also provides

that the Secretary of State cannot release without a favourable

recommendation from the Parole Board.

When the Board considers the possible release of a life prisoner, i

therefore, it is provided with the views of the Lord Chief Justice and |
the trial judge. Furthermore, whenever life cases are being considered -

one of the judicial members of the Board who is a High Court Judge

always attends the panel meeting so that the sentencing aspect may be

fully represented.

(@) The -majority of which were cases of murder. Further details relating to the
consideration by the Parole Board of life sentence cases and to the length of detention of
murderers released from prison are set out in Tables A and B in the Appendix.

(2) That is cases where a life sentence prisoner had been released on 1 licence, recalled and
then considered for release again.

8
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| _ The problems involved in releasing life prisoners are different from
| most of those in determinate sentence cases because of: the length of

| time which has been spent in prison and away: from everyday life. After

10 or moreyears in prison it is not sufficient for us to be satisfied that

{ the time served is appropriate to the crime and that the risk of repetition

| is absent and that there is no reason to expect any misbehaviour after

release. It is necessary also to prepare the man for release by a process

of relaxation of the conditions of imprisonment. Accordingly, when we

| recommend release we normally do so by proposing a provisional date

12 months in advance, and sometimes by way of the pre-release

! employment scheme. One result of this is that: the Board frequently
| does not have a clear plan of residence and work for the man’s release
| and these have to be left to the Welfare Department of the prison and
| the probation service to arrange as the day for release draws nearer.” (*)

|

10. Since a number of criticisms have been made of the present
mandatory life sentence, it seemed that the first matter for us to consider

was what, if anything, was wrong with it. It is said that persons sentenced

to life imprisonment, seldom serve more than 9 years and that, therefore,

criminals may believe that they have nothing to lose in committing murder

in order to avoid identification for some other serious offence, e.g. robbery,

for which, if convicted, they may well serve a sentence at least as long as

9 years. If criminals do believe this they do so under a misapprehension

and we feel that it is important that they, and the public, should realise

that it is wrong to assume that a person sentenced to life imprisonment for

murder will be released after serving only 9 years. This misunderstanding

has its origin in the practice prevailing before the passing of the Homicide

Act 1957 (c.11). Until then murderers were executed unless there were

mitigating circumstances justifying clemency. If a reprieved murderer made

good progress in prison, and there were reasonable grounds for thinking

that he would not resort again .to serious violence, it was often thought

right to let him out after 9 years, a period which, allowing for ‘remission,

is the equivalent of a fixed term sentence of over 12 years—and it was

exceptional for longer fixed terms to be imposed for any offence.

| CRITICISMS OF THE MANDATORY LIFE SENTENCE

|
|

11. The 1957 Act changed the situation. - It provided that there should
be two classes of murder. One was capital murder, where the offence was

one of a group considered particularly serious. This continued to attract

the death penalty. Other murders ceased to be capital, although those

convicted of such murders would, in the absence of mitigating circumstances

justifying a reprieve, have been executed before the passing of the Act.
Thus there began to grow in our prisons a nucleus of murderers very

different from those found there before the 1957 Act. The passing of the

Murder (Abolition of Death Penalty) Act in 1965 greatly expanded the

process started by the 1957 Act, with the result that there grew up a very

() Report of the Parole Board for 1970, paragraphs 47-49.
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considerable population of murderers of the more brutal and hardened type.
Whereas in 1957 there were about 120 murderers in prison who had been

reprieved, in August this year there were 665, many of whom would not
have been reprieved but executed if the law had not been changed.

Government policy regarding the release of life sentence prisoners: has had
to take account of this change. When these cases are considered, each one
is carefully scrutinized, the nature of the crime and the safety of the public

being the two principal considerations taken into account. Of the 869 life-
sentence prisoners (including 665 murderers) in August 1972, 96 had already
served more than 9 years. Table C in the Appendix shows the periods.

served by these prisoners up to that date. Many of these prisoners may

be expected to serve a good deal longer, as will many of their fellows who

have not so far served so long. Successive Home Secretaries have time and
again made jit clear that, where the circumstances so require, persons
sentenced to life imprisonment will have to serve very long terms indeed and

in some cases the offender may have to be detained for the rest of his

natural life.

12. Another criticism made about the mandatory life sentence is that .
it obliges a judge to sentence a person to life imprisonment despite the

judge’s knowledge that, whatever the period the offender may serve in

prison, it is unlikely that he will in fact be detained for the rest of his life.

This does not seem to us.to be a valid criticism (except perhaps in relation

to certain tragic cases which we discuss later in paragraph 42 of this report).

The essence of the life sentence is the liability to be detained for life;

. however long or short a period a life sentence prisoner has actually served

before he is released on licence, he remains subject to recall for the rest of

his life. In the case of a determinate sentence of, say, 30 years, the

liability is to detention for 30 years, but the prisoner could be released on

parole after serving 10 years and, in any event, because of the effect of

remission, would be unlikely to serve more than 20 years. The liability to

recall would in the ordinary case cease after 20 years and could not in any

case continue beyond the end of the 30 years.

13. Some are against the life sentence for murder because they are

opposed in principle to a mandatory sentence, since the judge is thereby

deprived of the power, which he possesses in ‘all other cases, to distinguish

‘between murders of different gravity by the sentences he imposes and since

he cannot take into account any matters of mitigation. Professor

Glanville Williams is against the mandatory life sentence for murder for

this reason. The other members of the committee do not share his view

for the following reasons. Apart from the trial judge’s power to make a

recommendation under the 1965 Act, the judiciary is involved in the

determination of the length of sentence served by those convicted of murder.

lt is well represented on the Parole Board by three High Court Judges and

two circuit judges and, as.stated in paragraph 7, the Lord Chief Justice is

consulted in every case before a murderer is released on licence, as is the trial

judge, if available. Without a recommendation from the Parole Board, the

Home Secretary cannot release a person on licence under section 61 of the

Criminal Justice Act 1967. Thus it will be seen that, particularly since 1967,

the judiciary do play an important part in determining the length of sentence

10
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to be served by those convicted of murder and that this is no longer a matter

entirely in the hands of the executive. As is said in the extract from the report

of the Parole Board for 1970 quoted above(’), a: High Court Judge always

attends the panel meéting of the Parole Board when a life sentence case is

being considered. ,

DETERMINATE SENTENCE AS’ AN ALTERNATIVE

TO THE MANDATORY LIFE. SENTENCE

14. These criticisms of the mandatory life sentence have led some to

suggest that instead of the mandatory life sentence for murder there should

be. power in the court to impose-a determinate sentence within a maximum

of life imprisonment as in the case of manslaughter and certain other offences.

It is said that a determinate sentence would meet the criticisms of the
mandatory life sentence to which we have referred above in paragraph 13
and allow the judge to ensure that, by imposing a long determinate sentence,

a.murderer was not released from prison after serving only nine years.

15. Another argument that is sometimes advanced i is that a determinate
sentence would act as a greater deterrent than the indeterminate life sentence

on the ground that, the more severe a penalty is, the greater is its deterrent

value. In our opinion the argument that a determinate sentence for murder

would have greater déterrent effect is put forward on a mistaken assumption

as to the length of time actually served by a life sentence prisoner. We have

shown above that the belief that a life sentence prisoner is released after a

period of nine years is erroneous. A sentence of life imprisonment is

potentially more severe than any determinate sentence likely to be imposed.

The effect of remission and parole must not be forgotten. In the case of, say,

a 30 year sentence, the prisoner knows that if he behaves himself in prison

he must be released after 20 years and may be released on licence at any

time after 10 years (although release on licence is unlikely if there is the risk

of further violence). We are confident that, when it is seen that some life

sentence prisoners remain, as we feel sure they will, in prison for extremely

long periods and some, it may be, for the rest of their lives, the severity of the

life sentence will become apparent to the public. In our view the life sentence

can have a greater deterrent effect than a determinate sentence because it is

potentially more severe and we hope that everything possible will be done

to make clear to the public the reality of the situation.

16. Another fundamental. objection to thé suggestion that there should

be a determinate sentence for murder in place of the present mandatory life

sentence is the difficulty that the trial judge would have in’ sentencing a

person convicted of murder to a fixed term of years. Although it is said

that the trial judge is in the best position to know what length of sentence

the murderer should serve, we do not agree that the judge is in the best

position to safeguard the interests of the public by imposing a determinate

sentence. It is particularly difficult in cases of murder to predict at the time

of sentence whether the murderer in question will have to be detained

indefinitely or not, or at what stage of his sentence he will become unlikely to

() Paragraph 9.

ii

001519



Document disclosed under the Access to Information Aet=

Document divulgué en vertu de la Loi sur l’'accés 4 | infofmatio
Rath

kill again. A murderer who has to be detained for a long period for the
protection'of the public may not necessarily have committed the most heinous

murder nor have a record of violence.

17. A further most important objection to a determinate sentence for
murder is that when a prisoner has completed the whole of his sentence, he

must be released, even though it may not be safe to do so from the public’s

point of view. Even if the prisoner has been transferred to a hospital under

section 72 of the Mental Health Act 1959 (c. 72) the special restrictions on

discharge will end when his sentence expires. If a person serving a

determinate sentence is detained in prison until the expiry of his sentence, he

is not subject to any compulsory supervision on release. After a person has

been convicted of murder, the public has a right to expect to be protected

from him in the future; this can be so only if a sentence has been passed

which does not of necessity come to an end at a particular time. There is

no power of recall once a determinate sentence has expired. In order that

a person convicted of murder may be recalled to prison at any time during

the rest of his life, it is necessary that he should be liable, under his original

sentence for murder, to be imprisoned for the whole of his life.

18. If a determinate sentence were to be given for murder, this would

put the offence, as regards sentence, on a par with manslaughter and other

offences which at present carry a maximum of life imprisonment. If it is

thought (and this is our view, as stated above(")) that murder should remain

a separate offence distinct from manslaughter, we feel that this should be

reflected by a wholly different and more serious penalty. At the moment

murder is singled out from all other offences by attaching to it a mandatory

sentence of life imprisonment; and this serves to emphasise the gravity of

the crime.

19. It will be seen from the foregoing paragraphs that we are in

substantial agreement with what is said by the Scottish Committee in

paragraph 50 of their report where they reject the argument that the trial

judge should determine when the offender ought to be released.

OTHER ALTERNATIVES TO THE MANDATORY
“LIFE SENTENCE

20. It was suggested ‘during a debate on the Criminal Justice Bill in
1972 that the court should, in effect, be given a discretion in cases of murder

to impose either a life sentence or a sentence for a fixed number of years

and to order in the latter case that the offender should not be released except

on licence for life; and that the Secretary of State should be able to apply

‘to the court to substitute a life sentence for the fixed sentence if necessary

for the safety of the public. We considered this and two alternatives. The

first of these .was a suggestion that the court should be able to impose a

determinate sentence with a maximum of 20 years, with a power reserved

to the Court of Appeal, on application by the review authorities, to extend

‘the sentence originally imposed. The second of these was a proposal under

(*) Paragraph 6.
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which a judge would impose a sentence of life imprisonment together with,
if he thought fit, a sentence for a fixed number of years on the expiry of

which the prisoner would have to be released. The determinate part of the

sentence would be subject to remission and parole but the prisoner would be

liable to recall for the rest of his: life.

21. The difficulty with all these proposals is that the “ determinate
sentence” proposed is of an artificial nature. The problem is what is to

happen when a prisoner sentenced to fifteen years for murder has served ten
years and has been a model prisoner .carning one-third remission. In these

circumstances the question is whether he must be released even though all

the reports suggest that he would. be likely to kill-again. Under one of the

proposals the Court of Appeal would consider the case and would extend

the sentence but it seems to us unlikely that that Court, and indeed the general

public, would regard it as a proper function of the judiciary to increase a

sentence ten years after it was originally pronounced. We think that this

would be rightly criticised as an attempt to retain life sentences while

disguising them as determinate sentences. The solution adopted in another

proposal is to couple the determinate sentence with a life sentence so that,

although the prisoner has to:be released on the expiry of the determinate

sentence, he can be recalled to prison at any time thereafter. We do not |

think it would be generally regarded as acceptable for a person convicted

of murder and released after serving a fixed number.of years imposed by —

the trial judge to be recalled to prison by administrative action and detained

there perhaps for the rest of his life. There is a significant difference between

recalling a person to prison after his release by the Home Secretary on the

recommendation of the Parole Board and recalling a person to prison during

the currency of his sentence after his automatic release on the expiry of a

fixed number of years imposed at his trial. The person who has received a

life sentence has no justifiable grounds for complaint if he is released and
then recalled to prison since his release is a benefit which is not guaranteed

by his sentence. A person who is recalled to prison after his determinate

sentence has expired, however, might well have a grievance over his recall

and his consequent liability to be detained for the rest of his life and we

feel that his grievance would have some justification.

ADVANTAGES OF THE MANDATORY LIFE SENTENCE

22. We believe that there.are overwhelming advantages in the mandatory

life sentence for murder. The flexibility of the life sentence enables those

concerned with the release of the offender to take into account both the

interests of the public and of the offender himself. Indeed, it seems.to us “that oe
the imposition of the life sentence is the only practicable way of safeguarding

the public against the compulsory release of one who may Still remain a

menace to society. It is also a merciful way of enabling offenders in less

heinous cases to. be released’ after serving appropriate periods when it is

apparent, after a period of observation, that there is little or no element of

public danger. The life sentence also enables account to be taken of any

deterioration after the prisoner has been released on licence since he is subject

to recall to prison for the rest of his life. There has been a particularly

striking illustration recently of the use of this power of recall in the case of a

13
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person sentenced to death for murder in 1948, whose sentence was commuted

to life imprisonment. After his release on licence from the life sentence,

and 23 years after the sentence was imposed, he committed .offences, which,
although not in themselves particularly serious, showed that the proclivities

which had led to the murder still motivated him and the Home Secretary

accordingly revoked his licence. We contrast this with. what the position

would have been if the original sentence had been ‘one of 30 years and

the prisoner had earned full remission; then he would have been free of the

sentence after 20 years and it would not have been possible to take this

action for the protection of the public. The. mandatory sentence does

demonstrate, as no other sentence does, that a person, by murdering another,

surrenders his own life to the extent that he will always be subject to

detention, supervision or liability to recall.

23. We are thus fully in agreement with the Scottish Committee in

concluding that the mandatory life sentence for murder should be retained

and for substantially the same reasons as those set out in. their report.

When we come to deal in our final report with offences involving violence

other than murder one of the matters. we shall have to consider is whether

the courts should not as a matter of policy impose an indeterminate sentence

in cases where the offence is of such a kind as to indicate that the offender

may pose a continuing threat to society.

RECOMMENDATIONS UNDER SECTION 1 (2)
' OF THE 1965 ACT

24. As we have ‘mentioned in paragraph 7, under section 1(2) of the

Murder (Abolition of Death Penalty) Act 1965. the judge may, in sentencing

a person convicted of murder to imprisonment for life, recommend the

minimum period which in his view should elapse before the offender is
released on licence, although such recommendation is not binding. This

provision was introduced as an amendment moved by the then Lord Chief

Justice, Lord Parker, during the passage of the 1965 Act and it made

Statutory the then existing position under which a judge could make his

view known informally by writing to the Home Secretary. This provision;

in Lord Parker’s words “ preserves the right, for which I have been striving

so long, of the trial judge to mark thegravity of the offence, the revulsion of

public: feeling, in a proper case by giving what appears to be a very long

sentence, which it is hoped will deter others and afford some protection to

the police, in particular ”.(*) ,

25. In recent years the effective control by the judiciary has increased

in two ways. First, since 1965 there has been a statutory requirement to

. consult the Lord Chief Justice and the trial judge, if available, before a life

sentence prisoner is released on licence. More than 250 life sentence cases

have been referred to the Lord Chief Justice in the period from April 1968

to October 1972. In only 7 of these cases has the Home Secretary accepted

a recommendation to release by the Parole Board against the views of the

Lord Chief Justice. Second, since 1967 the judiciary has taken part in the

review. of life sentence cases by serving on the Parole Board.’ The power

() Official Report, vol. 269,-col. 419, 5 August 1965.
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given to the court to recommend a minimum period under section 1 (2) of the

1965 Act has been exercised comparatively rarely in practice and, when the

court has exercised it, it has done so to emphasise its view that the case

calis for a very long period of imprisonment. From the coming into force of

the 1965 Act until the end of July 1972, life imprisonment has been imposed

for murder in England and Wales in 503 cases (excluding cases in which

persons under 18 convicted of murder are sentenced to detention during Her

Majesty’s Pleasure) and recommendations have been made in 42 (or about

8 per cent) of these cases. The length of the recommended periods has

varied from 10 years to life. The number of recommendations made and the

length of the periods are as follows: —

1 recommendation for tO years

2 recommendations for 12 years

13 recommendations for 15 years

1 recommendation for 17 years.

13 recommendations for 20 years

4 recommendations for 24 years(*)

7 recommendations for 30 years

1 recommendation for life(?)

26. The Scottish Committee have stated their view that it would be

advantageous if section 1 (2) of the 1965 Act were amended so as to require

the court, in sentencing any person convicted of murder to life imprisonment,

to make a recommendation in every case except in (undefined) exceptional

circumstances(*). In their view such an amendment would increase the

deterrent effect of the penalty for murder and ensure that the judiciary played

a greater part in implementing the penalty. In our view a judge should not

be required to make a recommendation in virtually every case. This is also

‘the unanimous view of the Lord Chief Justice and the Queen’s Bench Judges.

27. We agree with the Scottish Committee that the deterrent effect of the

penalty for murder is most important. But, as we explain in paragraph 31, we

are not convinced that a recommended minimum period in almost every case

would have the desired result of sharpening the deterrent effect. They also

said that the making of a recommendation in almost every case would enable

a judge to say what custodial element was necessary for the purpose of
deterrence and prevention, whereas at the present time he plays virtually no

part at all in determining the length of time a murderer is detained in prison.

This is not the position in England and Wales in view of the fact that, as

mentioned above—and in addition to the necessity to consult the Lord Chief

Justice and the trial judge, if available, before release—three High Court
Judges serve on the Parole Board. This has not been the position in Scotland

although the Scottish Committee suggested that a High Court Judge should

be appointed as a member of the Scottish Parole Board(*). In addition to this,

there do seem to us to be a number of objections to this suggested amendment

of section 1 (2).

me ee pe

() In one of these cases the offender was transferred to Rampton Hospital under section 72
of the Mental Health Act after serving one year in prison.

©@ See paragraph 30 post.

(?) Cmnd. 5137, paragraphs 92-95.

(*) Cmnd. 5137, paragraph 101. Lord Wheatley was appointed a member of the Scottish
Parole Board in November 1972,
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28. As we have said before in considering the possibility of replacing

the indeterminate life sentence by a determinate one, the trial judge may

well not have sufficient information available to him at the time of trial

to enable him to know what minimum period to recommend. If the

trial judge were required to fix a minimum period in every case, he might

be put in a position of great difficulty in having to do so in circumstances

in which he did not really feel able to determine the appropriate period.

This might be so particularly in a case in which there was evidence or

suspicion of mental instability.

29. As we have already seen(’), at present recommendations are made
in few cases and where they are made they are for substantial periods.

Although in some of these cases a prisoner will, no doubt, have to be

detained beyond the minimum period recommended, such cases are likely,

with the present use of recommendations, to constitute only a small

proportion of the total number of those serving life sentences for murder.

But if a judge were required to make a recommendation in almost every

case, there would inevitably be recommendations of short minimum

_ periods and it might very well be that in a substantial number of cases

a prisoner would have to be detained for a very long time beyond the

recommended minimum period on public safety grounds. The detention

of a prisoner in these circumstances might well create difficulties for the.

prison staff for the prisoner would regard the period specified by the

judge as some indication of how long he should be detained and might

become motivated by.a sense of injustice if detained substantially longer.

30. In the most serious type of case, the trial judge may be inclined

to doubt whether the prisoner can ever safely be released. In our view

it would be undesirable in these circumstances for a judge to recommend

.that the prisoner should be detained for the rest of his natural life. The

effect of such a recommendation on the prisoner himself must be borne

in mind. Considerations of humanity suggest that- it would ‘be wrong to

deprive a prisoner of all hope, and there are also practical considerations

which point to the same conclusion. He.has nothing to gain from good

behaviour ‘in prison and there is no factor such as loss of opportunity of

eventual release on licence which might deter him from a violent attack

on a prison officer. Nor‘ would it be right for a judge to recommend a

period of, say, 20 years in a case in which he takes the view that it is

unlikely that the prisoner can ever- be released. In our view, it is

preferable in such a case for the judge, instead of making a recommendation,

to explain that in a case of such gravity there is no minimum period

which he feels he can reasonably recommend and that consideration of

the likely date. of release on licence is best left to the authorities concerned.

In these cases a requirement to make a recommendation would in our

view be quite inappropriate.

31. We do not feel that in the less heinous cases the making of a
recommendation serves any useful purpose. If the intention in requiring

recommendations to be made in almost all cases is thereby to increase the
deterrent effect of the penalty for murder, it is difficult to see how this is

achieved by a recommendation of a short period. Indeed such a

() Paragraph 25.
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recommendation may diminish the deterrent ‘effect and undermine public

confidence in the- administration of justice if it appears on the face of it,

to those who do not know all the facts of the case, and who perhaps rely

on headlines in the press, that, for example, four years is recommended

aS the period to- be served by a murderer. It seems to us that if the

power to make recommendations is exercised sparingly and only in the

most serious cases, in which it is in the nature of things unlikely that the

accused would be released before serving the length of the minimum period

recommended (assuming that the judge feels able to specify a period, which

may not be -so even in the most serious case), the deterrent: effect is

greater than if recommendations are made in almost all cases. At present

recommendations ‘receive great publicity and the impact would, we feel,

be diminished if they became so usual that little or no publicity were given

to them. In our view the value of recommendations at the present

time depends upon the fact that they are made only exceptionally and

not as a matter of routine.

=: 32, Of all offences, the circumstances in cases of murder vary so

'. considerably that if a récommendation had to be made in almost every

case there would probably. be a considerable disparity in the length of

the recommendations made and such a disparity would not necessarily

be satisfactorily corrected even if, as we suggest Jater in this report('),

a recommendation is appealable.

33. In our view the power to make a recommendation does serve a

useful purpose, utilised as it is at present in those comparatively few cases

in which the court feels it appropriate to recommend a minimum period.

We feel, however, that when the severity of the life sentence becomes

apparent to the public and they no Jonger believe that a person convicted

of murder seldom serves more than nine years, thé justification for

recommendations may well disappear. Our provisional view is that, for

the time being, section 1(2) of the 1965 Act should remain in its present

form, so that the making of a recommendation is entirely a matter of

discretion for the trial judge. If he is of opinion that some useful purpose

would be served .by taking that course in a particular case,.then he can

do so.

34. We must point out that we have had in mind in considering all these

matters that the 1965 Act has been in force for only seven years.’ We

feel sure that the Parole Board together with the Home Secretary and

the Lord Chief Justice will attach great weight to any recommendation; : .

but no case in which a recommendation has been made has yet been

considered by the Parole Board. We feel that the system under the 1965

Act, together with the changes made by the Criminal Justice Act 1967,

must be allowed .to operate for a longer period in order to see how it

really works in practice and whether any deficiencies are revealed. Seven

years are not long enough for this, and we.are not convinced ,that any

serious deficiencies in this system have yet come to light. This is an

additional reason why we do not agree with the Scottish Committee’s view

that the law should now be changed to require recommendations to be

() Paragraph 36.
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made in virtually every case. Although we have expressed the view that

the time may well come when the justification for recommendations will

disappear, our provisional view is that at present the existing position

_ with regard to recommendations should remain.

35. We also considered (as did the Scottish Committee(')) whether
the power of a judge to recommend a minimum term under section 1 (2)

of the 1965 Act should be amended so that the minimum period is not

just recommended but is a binding stipulation which must be followed.

The arguments in favour of such a proposal are that’a stipulated minimum
period would have a high deterrent value because the judiciary would be

seen to exercise control over periods served by life sentence prisoners

in prison: and that it would give the public confidence in the most severe

sentence available. For the reasons which we have given for opposing

the suggestion that a determinate sentence for murder should replace the
present indeterminate life sentence, we are against this proposal too.

Briefly, a stipulated (as opposed to a recommended) minimum period would
not permit the earlier release of a prisoner who had responded well to
treatment. Thus a stipulated minimum period would diminish the

flexibility of the indeterminate sentence. Secondly, an indeterminate

sentence with a long stipulated minimum period before -the expiration of

which there was no hope of release, might well have a harmful effect on

the prisoner's response to treatment and cause considerable problems for

the prison authorities. In any event, we feel sure that great weight will

be attached ‘by the. Parole Board and by the Home Secretary to any

minimum. period recommended by the trial judge and that it would be

over-ridden only in exceptional circumstances; but there is the flexibility

with -a recommended, as opposed to a stipulated, minimum period which

would enable this to be done where necessary. We are not, therefore, in

favour of a system of stipulating minimum periods replacing the existing
power to recommend minimum periods.

36. There is at present no right’ of appea] against a recommendation
made under. section 1 (2)' of the Murder (Abolition of Death Penalty) Act

1965.. This was decided in Aitken [1966] I W.L.R. 1076; 50 Cr. App.

R. 204, where it was said that any representation should be made to the

Home Secretary(’). The: Scottish Committee think it desirable that the

appeal provisions which apply in Scotland to determinate. sentences (which

include powers to ‘increase as well as’ reduce sentences) should be

available -in the case of. recommendations(*). It is our view, too, that

recommendations should be appealable in England and Wales. Here the

Court of Appeal cannot pass a sentence of greater severity ‘than that

imposed on the appellant by the court below. We think that

recommendations should be treated as. part of the sentence and the

provisions applying to appeals against sentence in the case of determinate
sentences should apply equally to recommendations. This would have the

effect that the Court of Appeal would have no power to increase the length

of a recommendation; in our view this is right.

() Cmnd. 5137, paragraph 97.

(2) An application for leave to appeal against a recommendation of 30 years was dismissed
by the Court of Appeal in Sewell (The Times, 6 December 1972).

@) Cmnd. 5137, paragraph 98. :
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37. Because the sentence for murder is mandatory, there is no plea

in mitigation of sentence. In Todd [1966] Crim: L.R. 557, the Court. of

Criminal Appeal declined to lay down rules of practice as to what a trial
judge should do before making a recommendation under section 1 (2) of the

1965 Act, saying that it must be left to the discretion of the judge in every

case to make sure that he gave counsel for the prosecution an opportunity

of mitigating and that he had before him any information which would

be of value. It seems to us that if the trial judge is minded to make a

recommendation, it is right that he should so indicate and invite the defence

to make any representations they considered desirable as to whether a

recommendation should be made at all and, if so, as to its nature. -

38. The Scottish Committee also think that the trial judge. should state
publicly the factors on which he bases his recommendation or his reasons

in the exceptional case for making no recommendation(’). But in our view

he should have a complete discretion to state or not, as he wishes, the

factors he takes into account in making a recommendation.

39. In the Scottish Committee’s view it would be advantageous if the

court sentenced a person convicted of murder “to imprisonment and to
remain liable to imprisonment for the rest of [his] life”.(7) We agree that

such a form of sentence, which stresses the liability to imprisonment for life,

is preferable to the present position | under which a person over 18 is
sentenced “ to life imprisonment ”.

PENALTY ON THOSE UNDER 18 CONVICTED
, OF MURDER

40. There remains to be considered the position of a person under 18
convicted of murder. At present, a person so convicted who appears: to

have been under 18 at the time he committed the offence is sentenced to

be' detained during Her Majesty’s Pleasure and is then liable to be detained

. in such place and under such conditions as the Secretary of State may direct

(section 53 of the Children and Young Persons Act 1933 as substituted by

section 1 (5) of the Murder (Abolition of Death Penalty) Act 1965). The

provisions of the Criminal Justice Act 1967 relating to release on licence

in the case of adults sentenced to life imprisonment apply equally in the

case of those sentenced to be detained during Her Majesty’s Pleasure. In
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our view there is something objectionable about the reference to a person |

’ being detained “during Her Majesty’s Pleasure” and our provisional view

is that a person under 18 convicted of murder should instead be sentenced

to detention “in such place and for such period and subject to such

conditions as to release. as the Secretary of State may. direct ”

41. At present the power of a-judge to recommend a minimum period

under section 1 (2) of the 1965 Act does not apply in the case of a person

under 18 convicted of murder. In the Scottish. Committee’s view the trial

judge should be required to make a recommendation in these cases as in

the case of adults. We respectfully disagree. For the reasons we have

already given we dissent from the view that the judge should be required

() Cmnd., 5137, paragraph 94.

@) Cmnd. 5137, paragraph 96. °
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to make a recommendation in such cases; indeed -we think that
recommendations of a minimum period in the case of persons under 18
should never be made. It seems to us that it will be particularly difficult

for a judge to decide on the appropriate period where. the youth of the

offender is a factor to be taken into consideration and that there is an even

greater need in such cases for the flexibility achieved by the imposition of

an indeterminate sentence’ and this would be diminished by any

recommendation as to a minimum period. Our provisional view is that the

existing law under which a judge cannot. recommend. a minimum period in

- such cases should be retained. We are also opposed to the Scottish

Committee’s proposal that, in sentencing a person under 18 convicted of

murder, the court should state publicly that he remains liable to detention

for the rest of his life. It seems to us preferable in such cases that the full

import of the sentence should be made known to the offender privately

rather than in court.

RELAXATION OF MANDATORY LIFE SENTENCE
42. We mention earlier in this report(’) that there are certain tragic

cases of murder to which special considerations apply. Examples we

have in mind are those in which a killing was done deliberately from

motives of compassion but there was: insufficient evidence under the

present law to justify a verdict of manslaughter on the ground of .

diminished -responsibility—-for example, where a mother killed her

deformed child or a busband terminated the agonies of his dying wife.

We can ‘see the force of the argument that the mandatory imposition of

life imprisonment is odious in such cases and indeed that no sentence of

imprisonment is appropriate. We should like it to be possible for -a

judge to.be able to make a hospital order under section 60 of the Mental

Health Act 1959 or a probation order with or without conditions under

section 4 of: the Criminal Justice Act 1948 (c. 58) or for him to order a

conditional discharge where he is satisfied that it would be contrary to
the interests of justice for the accused to serve any sentence of imprisonment.

But to achieve this result involvesdifficulties’ which we shall try to resolve,

our provisional view being that special provision should be made for these

cases, We shall return to this matter in our final report.

SUMMARY OF PROVISIONAL CONCLUSIONS
43. To sum up, our main provisional conclusions on the penalty for

murder are’:}

(1) that the mandatory life sentence for murder should be retained

(subject to (4) below) (paragraph 23);

(2) that the power of the court to make a recommendation as to

the minimum period under section 1(2) of the Murder (Abolition of

Death Penalty) Act 1965 should be. retained and that the law should

be changed so that a recommendation becomes appealable (paragraphs

33 and 36);

(}) Paragraph 12.
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(3) that a person under 18 convicted of murder should be sentenced

to detention in such place and for such period and subject to such

conditions as to release as the Secretary of State may direct; and that

no recommendation as to the minimum term should be made in such

cases (paragraphs 40 and 41); .

(4) that we should give further consideration to the proposal that,

in certain tragic cases of murder, a judge should be able to: make a

hospital order or a probation. order or order a conditional discharge

' where he is satisfied that it would be contrary to the interests of justice

for the accused to serve any sentence of imprisonment (paragraph 42).(’)

Edmund DAVIES, Chairman

Frederick LAWTON

Donald FINNEMORE

Arthur Evan JAMES

Mervyn. GRIFFITH-JONES

Rupert CROSS

John HAZAN

Kenneth JONES

Frank MILTON

David NAPLEY

William SCOTT,

Norman J. SKELHORN

John SMITH .

Glanville WILLIAMS

J. NURSAW, Secretary

B. R. PUGH, Assistant. Secretary

15 December 1972

Note: Professor D. R. Seaborne Davies has not thought it right to sign this report because
he was obliged by Other duties to-be absent from most of the meetings when the committee

considered the subjects dealt with in it.

() As indicated in paragraph 13, Professor Williams does not concur in provisional

conclusions (1) and (2).
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APPENDIX

TABLE A

RELEASE ON LICENCE OF LIFE SENTENCE PRISONERS

Life sentence cases considered by the Parole Board, May 1968- December 1971

Cases referred to Parole Board... ves ve bee 451

Cases recommended for release ... vee bes we ee «145
Cases not recommended for release cea wee 243

Recalls: licence based on Parole Board’s recommendation... (4

licensed before Parole Board became operative bes 22

released immediately on consideration of prisoner’s
’ representations kee wee ses lee we. 2

Cases’ referred for variation and cancellation of conditions,
Teview of release date, etc. es we ves wee wes 35

Life sentence cases considcred by the Parole Board 1971

Cases referred to the Parole Board wee wes wee 124

Cases recommended for release: .

Murder bees ae we (O84, ;

Manslaughter... 0... Le ne we 7 7

Other... we ee, wo NGL

; , ‘ — 4]

Recommendations accepted by the Secretary of State ... te 37

Cases not recommended for release vee Le bea 68

Recalls: licence based on Parole Board’s recommendation... \

licensed before Parole Board became operative .... 4

released immediately on consideration of prisoner’s

representations... bee Lee Le vee Le 2

Cases ‘referred for variation and cancellation of conditions,
review of release date, etc. Le ee wees wee 8

r e
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_ LENGTH OF. DETENTION. OF MURDERERS RELEASED FROM PRISON OVER THE PAST 10 YEARS.

| served Served | |. Served
Year of 1 2 31/4/15 ;64)7/8);9 110 We) 2 13 | 14} 15 | 16 | 17! 18 | 19 | 20 years ; Total
release | year | years | . | or more

1962 [| o= — j—j—/~}—;—] 3} 2/-|—;=|-} 1 }/-j-l-j-|- ~ 6°

1963 - -| = — j=) 1/—)—j)-} 3 314 —j—|+)—j+)~;-j)-]- — "8

1964 —— —}al—~f—farl-ai st ai ad—f—}—f—] 1;—j—j;—]— a 17

1965 om | mia laf rial sym apr jij) -}-' =) 2 22
| | (iat
i | vo 20 years
| : lat
a 

: 21 years)

1966 . aloe — jj} -)- 1h 4ji4i 2) rp—j~—j—}~j-i-j;-i- = 22

1967 jo tl — ,—j—-|1j/—-} 5 4) 7/ 2)/—-1—j—/—|—|-!-—|-)- — 20
j i ! \ — io .

1968 of — fa=f—!—lal2pstlizj—) 3) 2f-}-_j—)—),—F-j-) - 25

1969. wl = | a fapejale 1) 7/43] 4 en eee eee — (27

1970 = j= |= 1}—}— bf 3h12] 6, —) ri~|—|—|—|—|—]|— _ 24°

1971 oto | oe fffyea 2) alos) a) af) aie ie eye 1 | 2
| ! i \ \ (at
| : i i i

| | | — fo 24 years)
1972 we) = | Gf lal pala apa yr rij—|rj—l-j—-j=+) = 20

(to 18 August | \ i | .. 1972) { ) | L po
Total | 2; —|1 3) 2 2| 16 Tae aT ajs) 2) 1/—/—j— 3 .| 212

: ‘ i ! t |

* Served 6 months—mercy killing.
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TABLE C i

_ BREAKDOWN OF 96 LIFE SENTENCE PRISONERS WHO, . a
_ON 18 AUGUST, 1972, HAD SERVED NINE YEARS OR MORE 3

ad

Years served | Murder ‘Manslaughter | Other offences |’ Total t
a

20-21 ! — — 1.

19-20 | | — ~ — Oe

18-19 — — — —-.3

- 17-18 — _— — — 3

16-17 — — 1 1°

15-16 © 4 _ 1 5

14-15 4 Poe 5 os

43414 7 7 : 2 10!

12-13 3 3 | oo = 6 3

H-12 1 3 ——— 14 :

“10-11 i 5 | 2 7

9-10 32+ | 5 | _ 37g

nm | Bb | 6 96:
i i

* Includes 1. woman.
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“REFORMING THE CRIMINAL LAWS of) jaz Z,
“The Criminal Law’ Revision
Comunittes’s eort—on

‘the penalty for murder isan ex-
tremely well argued document, .

but its conclusion that the man-
datory life sentence for murder

should be retained, together with
the trial judge’s discretionary

power to recommend a minimum

_ period of imprisonment in cases
of particularly heinous killings, is
unlikely to allay the widespread

public concern about ‘sentencing °
of violent .

_ crimes. On the surface, it appears
policy in respect

to many that a violent robber for
‘instance, whose crime results in

‘the death of an innocent party
does not receive a sentence sig

nificantly harsher than the rob-
lier whose crime does not involve:

killing. Accordingly,’ the argu-
ment runs, there is ‘little deter-

Jrent from committing murder if

this is necessary in an attempt ta-
evade justice.
The Committee rinhtly points

out that much of the public criti-
cism of mandatory life sentences

is based on the incorrect assump.
tion that persons sentenced to life

imprisonment are released after
the relatively short period of nine

‘dr su years, Certainly many con-
victed murderers do serve as little

as that, or even less. But these
are mostly those who have killed
under

domestic type of situation. Re-
Strain arising from a

moved from the particular cir-

cumstances, they are. extremely

unlikely to kill again, or indeed

to exhibit any violent tendencies.
These people are not a danger to
society.

The criminal who has indis-
criminate tendencies to violence,

for instance, the robber who kills ©

in. the course of his crime, is ,
clearly not the type of prisoner

who will be released after nine
years, and Home Secretaries have
made this abundantly clear since |
capital punishment was abolished.
Unfortunately, it is only seven

years since tthe mandatory life
sentence for murder was intro- |
duced, and the proof that the
really dangerous criminal will be

kept in prison for a very long
time cannot be established at this
stare.

an indeterminate life sentence is
potentially always more severe

than any determinate sentence,

since the possibility always exists”

that the offender will spend the
rest of his natural life in prison.
One of the pasitive proposals

in the report is that a trial judge's”
recommendation as to the mini-
mum. period a prisoner serving

a life sentence should remain in,
custody should be the subject of
appeal. This accords with com-
mon sense. The: judge’s recon
mendation, even though not bind-
ing, will be an extremely influen-

Even in theory, however,

tial factor when consideration is
_ being given to whether or not the’

prisoner should be released, To

that extent, the recommendation
in effect determines the actual
length of time to be spent in

’ prison, and it would be unrealisti¢

to suggest ‘that it was not in fact

part of the sentence imposed.

The Committce’s hint that it is.

likely, in its final report, to re-

commend that in certain cases of.

mercy-killing a judge should be
empowered to pass a_ non-

custodial sentence is welcome,

but a great deal of care must be
taken in formulating the circum-
.stances which would give rise to

a successful plea that what was .

in fact an intended killing should
not attract the mandatory life
sentence. This is a difficult area
of faw and morality. It is reason-
able to assume, however, that a
potential murder charge acts. as
a deterrent to: some persons con-
templating, with

motives,, performing a mercy-

killing on someone close to them.
‘This deterrent should nat be com-
pletely removed by any chanre in

the Jaw which might encourare
the taking of Jife, especially as
the person closest to the sufferer

is often unable to exercise that.

degree of judgment which is

necessary to assess the real degree

of suffering being endured, or the
prospects of recovery.

the sincerest .
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The Times, January 4/23

| ‘Life sentence for murder ss
Should be retained? = ee

{
. Ry Our Legal Correspondent. belief held by some persons that . . | ;\ op toe Ls convicted murderers sentenced : 8fhe Criminal Law Revision fa fife imprisonment. seldom Loe {

Committee has provisionally served more than nine years in — . f
concluded that there should be prison. ‘ i 4no change in the law that. pach case of a prisoner serv. 

oad. ‘ “. . . ng a life sentence was scru- 
aosobliges a judge to pass a sen tinized, the nature of the crime : ‘|* ‘tence of life imprisonment for aig the safety of the public pony. murder. : being the two principal con. aIn a report on the penalty siderations taken into account. 4 2

ani Successive ome . Secretariesfor murder the committee pro- had made it clear that, where :Poses that the power of the the. circumstances required, per- ’ Gtrial judge to recommend the 
,

minimum period to be spent in

prison by a murderer should

be retained, but that the law
should be chanred to allow an
appeal against the recommenda.

tion.

-The report's conclusions are
only provisional, because the

committee is reviewing the law

relating to penalties for all:

offences against the person and

its final conclusions an murder
will be in its report on the wider

topic. Questions relating to the
restoration of the death penalty
were not within its terms of
reference. oo

One of the topics the. com..
mittee is ta consider further
before making final recommen.
dations is a proposal that in
certain “tragic cases” of
murder a judge should be able
ta pass a sentence other than one
o ife imprisonment.

The committee states its belief
‘that @ mandatory life sentence
for murder has overwhelming
advantages over determinate
sentences. The flexibility of the
life sentence enabled those con.
cerned with the release of the
offender ta take into account
both the interests of the public
and the offender. 11 states :

Jt seems to us that the imposition.
of a life sentence is the only practic-

) able way of safeguarding the public
against the compulsory release of
one who may still remain a menace
‘to society,

Moreover, the committee gocs
on, it was a merciful way of cnab-
ling offenders in less heinous
cases to be released when it was
apparent, after a period of ohser-
vation, that there was little or no
element of public danger. The
life sentence also enabled
account to be taken of any

deterioration after the prisoner
had been released on licence,
since he was subject to recall to
prison for the rest of his life.
‘he mandatory sentence does de-'

monstrate, as. no other. sentence
_ des, that a person, hy murdering
-another, surrenders his own life to
the extent that he will always be
subject to detention, suvervision or
Habiltity to recall.

sons sentenced to life imprison-
ment would have to serve very
long terms indeed, and in some
cases the offender might have
to he detained for the rest of
his natural life.

Another argument the com-
mittee. rejects is that a deter-
minate sentence would be a-
freater deterrent than the inde.
terminate life sentence. That
argument, it says. was also put
forward oon the mistaken
assumption as to the length of
time actually served by a life.’
sentence prisoner, A life sen-
tence .was in fact potentially
more severe than any deter. -
minate sentence. :
We are confident that when ft ts
Seen that some life-sentence prison-
ers remain, as we feel sure they
will, in prison for extremely long
Periods and some, it may he, for
the rest of their lives, the severity
of the Hfe sentence will became
‘apparent to the public.

Another fundamental objec-
tian to the suggestion ‘that there
should be a determinate sen-
tence for murder was the diffi-
culty atrial judge would have in
sentencing a convicted murderer
to.a fixed term of years. ‘We
do not agree that the trial judge
is in the best position to safe-
guard the interests of the public
by imposing a determinate sen.
tence.”

The committee © emphasizes
that the judiciary: retains a
strong. element of influence
over the decision whether to
release a prisoner serving a life
sentence. There Was a

statutdry requirement to cou-
sult the Lord Chief Justice and
the trial Judge before the Home
Secretary could order release.
Jn only seven cases had release
been ordered against the Lord
Chief Justice’s opinion. The
judiciary also took part in the
review of life sentences by serv-
ing on the Parole Board. The
power of a trial judge to
recommend a minimum period
of detention should -be retained,
the report states. The period
of detention — recommended
should be the subject of appeal.

Criminal Law Revision Com-
mittee, Twelfth Report, Penalty
or Murder (Stationery Office,

eh one a ath dee |
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_vote for a private member's Bill
‘sponsored by Mr Edward Taylor,

. Conservative MP for Glasgow
Cathcart, which. runs counter toa
the committee’s proposals by

i. introducing fixed sentences for
«murder, It will have a second
jreading soon after the Com-
mons return this month.

. Mr Taylor, . said yesterday
‘that he fotind it - astonishing
“that the Law Revision Commit. |
‘tee should appear to be satisfied
with the present law. All the

.f evidence showed, he said, that
there had been “a hefty rise” |

-{in murder and other crimes of
‘vielence, and it was becoming
increasingly clear that the tife

’ sentence in its present form was
inot an effective deterrent.

“T shall certainly be going:
‘ahead with my Bill, which this

. feport goes compictely against.

- Over the ‘recess, I have had-
messages of | support and
encouragement from MPs in all

_’ parties,” he said. .

= The committee of 15 mem-
/bers was asked in 1970 by the
‘then Home ‘Secretary, Mr:
Callaghan, to weich up the

-(effectivencss of life sentenecs

tences, since Parliament had

voted :to abolish the death
_{ penalty permanently. :

- No choice

‘|. Williams, QC, came down firmly

‘on the side of existing life sen-

‘tences. Professor Williams

_-tenced to life imprisonment for:

-ing gravity. .

-yéary which a murderer should

serve, he’ can, appeal. But the |.

the | recommen

for murder as against fixed sen--

-All but Professor Glanville

targued that if a man was sen-~

murder the judge would be.

“deprived of the power to impose: :
‘sentences for crimes of differ-.

‘what they emphasise {is a pro-

‘visional report: “ The flcxibility © -

of the_ life séntence.eriables
- {those concerned with the release

of the “omemder” fo" take into
acemunt” both, the interests” of .
the public and of the offender.
himself?" ~

The only_change in the -pre-
sent system—introdiced in 1965 |

—which the committee: recom.
mends’ is ‘that where a judge
récomincinds” the”. number: of

Court of.Appeal cannot increase
niinberTM of

years but only decrease
The committee also objects to

the phrase “detained during

Her Majesty’s Pleasure,” which
now applies to child murderers.

They. believe that it should be

-changed to “detained in such
8 place and for such a period,
and subject to such conditions|
as to release as the Secretary}. |
of State may direct.” i

The committee believed that’
public opinion was against the.

Hf sentence which was open
itd review because there was the’
feeling that .some murderers.
served only nine years before
their case was discussed and
_they were Jet out. They quote
figures to show that 96 people

in prison with-life sentences had’
already served more than nine

years, They also say that by. Inst
August there were 665 mur.
derers in prison serving life sen--
tences ‘compared wit 120 ‘In
1957, before capital punishment
was abolished. u

They explain: “The passing
‘of the Murder (Abolition of°
Death Penalty) Act in 1965
greatly expanded the process

‘started by the 1957 Act, with.
‘the result that there grew upj -
a very considerable population
of murderers of a more bruta’
and hardened type.”. ,. . -

‘the | accommodation

‘mittee, 12th 4
for Murder, Cmnd 5184, 8001535
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apparent to the publi, In our] 
~ 2Judges, lawyers, and academics tried to persuade the Home Secretary yesterday! View, the life sentence can have} . g; that the public would one day accept that a life sentence for murder which could be’ je freater detetrent effect that yf, Teviewed was as keen a deterrent to would-be murderers as a long, fixed sentence... Hie “ig potentiaity. more orn mysfe big put the Home: Secretary, Mr-Robert Carr, has not yet.decided whether to accept 1 Pe nen ve chan pattecca|

My §:recommendationt from the Criminal Law Revision Committee. He is aware of that at the time of “one telak 3
od “vey the restlessness of his own ~ oo | the judge ts not tr st posh} ° ¥i oy : back the judge fis not in the best. pos! H
bay { backbenchers, many of whom ; tion to safeguard the interests! 4
' Co want to restore the death . But the other members, under : of the public by imposing a sen.

Lt : . | penalty, : the chairmanship of Lord Jus 4 tence for murder for a definite “+

we. « As_a second-best, they may tice Edmund Davies, say, in | Humber of years. .§
On the other hand, the com '

mittee recommends that,
judge should not he abte to sty:-

. pest that the prisoner should be

- detained for the rest.of hig:
natural life under a life sen-

tence. “ Considerations of buma-
nity suggest that it would ‘be
wrong to deprive a prisoner: of.

‘all hope,” it ‘says.

The committee says it wants?
to think further about tragde:
cases of murder, for instance,
where a mother mtrders her

deformed child, or a hushand
kitUs his dying wife. 'Phey{:
believe that a jiidge should be
able to make a hospital arder,
or a probation order, ar even!

an order for a conditional dis-
charge where he is satisfied that
justice would pot be served for
the accused to go to prison

© In spite of protests Frori vil-
lagers, the Home. Office ; ts
hoping to transfer the first
hatch of life-scntence prisoners]. ° |
to Sudbury open prison in Der-
byshire by the end of this year-
It is intended that Sudbury will!
eventually ‘house 100 prisoners,
for the last year or two of theit
sentences. !

Villagers at Sudbury objected

i

to the plan because, they said. 3,
“it contravened an undertaking + 9
given when the prisan was first
established, that It wentd
accommodate only mina os
offenders. Outlining the pize of

prohhic t
the Home Office said vanteré
‘that the figure of 8600 men Brad; ‘
“women now serving Hfe_ se 2

‘tences for murder was fig’.
.times greater than the tatatey .- |
years ago.

Criminal Law Revision, Come.
Report: ,Penaltt

ery Office, 16p.
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MEANING OF LIFE.
WHEN PARLIAMENT REASSEMBLES, it will consider
a Private Member’s Bill to be introduced by Mr Mowann..
Tayion, providing that in future judges, when passing the
mandatory life sentcnce for murder, should almost
invariably recommend a minimum period to be served.
The Bill will undoubtedly have strong support from many -
Tory backbenchers, who feel that the mandatory life -
sentence has become a dangerous mockery, often:
amounting to only a few years’ imprisonment. Yesterday's
‘report by the Criminal Law Revision Committee, however, |
in marked contrast to the recent findings of Lord EMsiie’s
Scottish Committee, takes the view that judicial recom-

’ mendations of this kind should continue to be the exception -
rather than the rule. In essence, it contends that anything
approaching a determinate sentence for a particular murder

. (and a judicial recommendation amounts to something very
like this) is objectionable on the ground that neither the -
trial judge nor the Court of Criminal Appeal can normally
have the prescience to know when the murderer’s release

. is likely to be compatible with the safety of society. There
is also the difficult problem that, in some cases (mercy ‘
killings, for example), the recommended sentence -would
necessarily be short. ‘This would greatly weaken the
deterrent effect of the actual words of the life sentence,

These argumentd make sound sense. As time foes
on, it should become increasingly apparent that the kind
of murderer ‘who before. 1965 would have been hanged.
has no chance of early release nowadays. What is°

* astounding, however, is the committce’s tentative suggestion
that in certain tragic cascs (no doubt.“ mercy killings” ,
are again in mind) judges ‘should be allowed to give a.

. conditional discharge to the murderer. This would go
far towards legalising involuntary euthanasia.
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The Daily, Telegraph, Jan. 4/7a

By TERENCE SHAW, Legal Correspondent

IFE imprisonment should remain the

mandatory penalty for murder and not be

changed by judges having power to pass deter-

‘minate prison sentences, says a report by the

. Criminal Law Revision Committee published

: yesterday.

The committee of five judges and leading practising
and academic lawyers which advises the Home Secretary

on the criminal law found that the. flexibility of the

present mandatory life sentence for murder offered the

best” "protection for the}-
“public since abolition of the
‘death penalty.

‘It was “the “only practic:
of safeguarding

the public against the com-
pulsory release of murderers
‘who might still remain a dan-
“ger to society. -

Te cleo enabled offenders in
fees beinovs onces to be released
after eevving appropriato periods

when there was Httle or mo ele

ment of public danger.

' JIndges, say the committtes,

ehoitld continue to be rble to
‘recommend to the Homo Seore-

tery a minimum period thint a

murderer should serve fn fatt
before he fe released.on Heence.

But they ehould use the power

eparinstly, ag at present, to maln-

_ tain its effect.

They disagreed with a recent
_ proposal by the equivalent com-

“mittee in Scotland that judges

should be required in all but
exceptional circumstances — to

make a: recommendation.

Rut they agreed with the Soot-.
ticsh committee that the law
should be changed to allow con-

appeal
erainst a minimum period

' recommendation.

Discretion in|

tragic cases

They intend to give further
consideration to a proposal that

.. fn certain tragic cases of mur-

der, a judge shoukt be able to-

make a hospital or probation
order or order a onnditional dis-

charge where he is satistied that

ft would (bo contrary to the

interests of justice for the
acaised to serve any sentence

of imprisonment, ©

The committea headed by

for murder, together with penal-
ties for other olfences against the
erson, by Mr Callaghan, the
ormer Labour Home Secretary,
in March, 1970.

This followed widespread pub-
lic concern that with the perma-
nent abolition of the death

penalty, the mandatory life sen-

teuce was not an adequate deter

‘rent beceuse of the belief that
those sentonced to life imprison:
ment could erpect to
lonsed after en avornge of only |.
nine years in jail.

Though its review of officer

offences is nat yet complete, tha:
committees hos produned vibet it!
etreeres ore provisionel yviows om

‘the pennity for murder booey70

of publication in November of
the report of ths Soottich com:

mitten, headed by Lord Fanaiie,
the Load Justica General.

A Penaltiea for Murder Bill,
based on the Sonttish commit-

tee’s proposals was introduced

in Parhiament last month by Mr
Edward ‘Taylor, Conservative
MP for Cathoart, who drew first
place in the ballot for- private
members Bills. It is due to have

its second reading on Jan. 26,

The Criminal Law Revision
Committee says it feels it
should. make its present views

| known now 60 that the arpu-
ments for and against any

changes in the law aes they
appeared to both committecs
could ba oonsidered torncther,

It adds that any question re

Jating to restoration of the death
penalty for murder was outside
lis terms of reference.

It is claimed, savs-the commit.
tee, that “criminals may believe
at they tive nothing, to lose
in committing: murder in’ order
to. avoid identification for some
other © serious offence, — for
example robbery, for which, if
convicted, they-may well serve
a. sentence at least as long as

not been changed.

KEE MANDATORY LIFE JAIL
FOR MURDER,

SAY JUDGES

tant that they, and the public,
should realise that it is wrong
to assume that a person. sen-

tenced to life imprisonment for
murder will ba released after
eerving only nine years.”

Misunderstanding

over sentences

The misunderstanding had its
origins in the practice before the
‘Homicide Act, 1957, when all
convicted murderers .were exe-

cuted unless there were mitigat-
ing circumstances justifying
clemency. ,

Following the Homicide Act
which introduced .a division be-

tween capital and non-capital
murder and the Murder (Aboli-

tion of Death Penalty) Act 1965,

While in 1957 thers were
about 120 murderers in prison
who had been reprieved, in
August, 1971, there wero 665,

many of whom would not hava

been reprieved if the law had

of the 869
life sentence servers in jail last

August, 96 had already served

more than nine years.
“Many of these prisontrs may

be expected to cerve a good deal
longer. as will many of their

fellowa who have mt so far
served so lond,”

Tables published with the ro.
port ehow that of the 212 mur.
dererea releaacd on licerca dun
ing the past 10 yenrs, tho great:

mafority hve been in fai
eight to eors, Elichty-five’
were rien
In jafi, 51 after eight yeors and
23 efter 10 years.

Three were reloresd efter 20
years or more the longest period

served heing 24 years. But the
tables give no indication of the
typs of murder involved.

Successive Home Secretaries,

after ming years’

says the oommittee, had time |
and again made it clear that
where ciroumstances require,

persons sentenced to life im-

prisonment will have to serve

very long terms indeed and in

some case the offender may be

detained for the rest of his life.

Another criticism of the man-
datory life sentence’ was that it |

obliged a judge to pass a life
sentence knowing that it was un-

| likely that the offender would
re detained for the, rest of bis

fife,

But it did not seem to the
cmnmittee to be a valid oriti-
cism except in certain tragic

cases when it was likely that an
offender would be released afler

only a short time in jail.

The essence of the life sen-
tence was the prisoner’s liability
te be detained for the remainder

of his life and however long or
short a period he stayed in jail
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Laem reyereennnmny ee TTtbe released on perole: ofter 10
ears and:becntise of the one
hird remission rule forthird fe would be «niikely to

‘serve more than 20 _ years.
-Prison® could rot, in. any | event
“lal nore than 30 years:

@ -argument that ‘giving’
' wdges power to impose a deter-me sentence within a mart:
i nem e imprisonment woul
vhavo'é@ greater deterrent effect

kwad pot forward, on the imig-
‘ttyken semuption:. a0 |
Brite et of the ‘oe actaly cerved

: ey cones cmwe of tite tmprison | rest
Hrpeot ny. det > sontenennakey obo ferpoced
Time will prove . |
severity

“Wo aro confident thet when
it fo 8, fan that that .come. Bfo cen-

remain, ag we
fea sure they will, in son
for extremely long peri
some it may be for the rest of
their: lives, the peverity ‘of the
life sentence will become, appa-
rent to the public.”
_ Judges would face difficulty if

Cderers to.a fixed term of’ years
_Ubecause © of the . problem .of
‘knowing at the time of sentence
-[whether a murderer hea
j. detained indefinitely or t pot, and and

i again. .: H exalt, cer who had to be
. detained for a long time for the
“protection of . the eq blie may
not have committ the most
heinous of murders nor have a

ft record of violence.

| reiected - suggestions made in
Parliament. during debates on
the latest Criminal. Justicé Act
that courts. showld have power
to impose elther'a life of a sen-

“|tence for a fixed period . but
41 allowing fhe Home Secretary: to
ap ly to the courts to substitute

{fe sentence for n fixed term

the public,
An alternativo ted that. a

. for the Court

9 tte.

and

ven power to, sentence mur |.

“recommenditiion

The committes considered and

fe necessary for tha oafepy,, OF |

éourt Gioutd -‘tmpose. a deter
- minate sentence with a maxi-
mum of 20 yearg, with power

Appeal, on
application — bj
review enthoriti to extend
the period j

A. titrd — cugeestion also
. rejected by the committee was
that a judge would impose a
sentence of ‘eo imprisonment
together with, if he thought fit,
a sentence for a fixed number
of years at the end of which the
prisoner would - havo to be

- released,

Case of. the’ model

prisoner ‘

In all these. proposals the
“determinate sentence”. im-
posed was of an artificial nature,
says the committee, It poses the
case of a prisoner sentenced to
15 years for murder who had
served 10 years and been a
model prisoner.

The question was whether he
must must be released even th

he woulditkely t to ‘ail'aea again.
person who has received

a life sentence has no justifiable
groimds for complaint if he is
released and then recalled to
prison elnce his release is a

it which is not guaranteed
by his sentence.

“A person who f9 recalled to
prison after his determinate sen-
tence has expired, however,
might well have a grievance over
his recall and his consequent
Habiity bo to . be detained for the

life,
“We pe, his grievance would

seme justification.” It
seemed: od unlikely that the courts
ond : the geveral public would
regard a8 © proper function
of tho judiciary to increase’ a
contence 10 years after it wos
originally pronounced,

Dealing with the. wer of
6.judges te recommen

‘Home Secretary: a iedmune
period that a murderer should
serve in jail before reicase on
licence, the committee say they
do not agree with their Scottish
counterparts that use in almost
every case would increase the

for murder,
Their view that judges should

not be required to make a
in virtually

every case wis shared Lord
Widgery, the Locd Chief Justice
end all the Queen's Bench
Division judges.

T€ recommendation were made
in less serious cases, it might

. diminish the deterrent clfect and
undermine public confidence in
the admintstration of justios if
it appeared on the face of it
that, for exanyple, four years
was recommended as the yetiod
in jal to ‘be served by a mnt- /}.

derer.
“It seems to us that if the
er to make recommendations

$ exercised sparingly and only

ins the most ocrious cases, in
which {it is the nature ofs wntiety that the accused
Ie hace aee 8 im

period recommranded, the deter-

tne eentence |
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rent effect fg greater than if
recommendations are made in
almost ell cases. ‘

“At present recommendations
receive great publicity and the
impact . woutl we feel, be
diminished if they became so
usual that little or no publicity

were given to them.”
Since the power was intro

duced” ‘im the 1965 Act, life
imprisonment. for murder had

: imposed in England and
Wales in 503 cases up till the

end of July. Reoommendations | &
were made in 42 or about eight
per cont. of these cascs.

In 13 cases the recommenda-
tlon was for 15 years and in an-
other 13 for 20 years. Four cases
were for 24year periods and
seven for 30 years, e shortest
period recommended was one
case of 10 years. .

In. another. a judge recom-
mended that a er should
be detained for i whole of his
natural nite a practice disap-
proved h y the committee.

“ Considerations of humanity
suggest that it would be wrong
to deprive a prisoner of all

hope,” they say and it meant a
prisoner had nothing to gain by
good behaviour in prison whic!
could deter him from violent
attack on a prison officer.

If minimum periods weré to
be recommended in all. but
exceptional cases, a judge might
well not have sufficient informa-
tion available at the time of
trial to know what period to
recommend.

This might be particularly 80
fn a caso where there | wae evi-
dance or a supicion of mental

cases a prisoner might have to
be detained for a
beyond the Fecommended mint
mum period’ on public sa
rounds,

could crette difficulties
son staff, as prisoners
req 6 period speci

fled by the judge as an indica-
tion of bow iong they should be

ned, - . i

for
woul

Disparity in

recommendations

deterrent effect of the penalty |. Considerable disparity. might
emerge in the length of recom-
mendations and -this disparity
would not necessarily be cor-
rected satisfactorily even if a
recoimmondation was subject ‘oO
ant appeal.

Balore al mu-rdercr can be
-releasc 1 on licence by the Home
Secretary, the Lord Chief Justice
and the trial judge, if availabie,
must be consulted. Release
must also be recommended by
the Parole . Board which has
three High Court judges as
members.
No case in which a minimum
crind recommendation had
een mad: -had yet been con-

sidered by the Parole Board. and
the system should be allowed to | W:
operate for a‘ longer period +o
sce how it, really worked in
practice and whether. deficiencies
were revealed.

Proposals that the law should
be changed ¢o that a minimum
period wou!would not just be recom-

‘power to : finpose

‘James,

. Sir

mended “be. ig ont
Home’ Scoretary - 1 §
by the commitlee tot.he. sam
reasons fot not atving «Judges

sentences. for: meunder.-
It would not. permit: the “eocihon

release of a prisoner who bed ‘,
responded well to treatment. .
long stipulated _poriod without®hee of release might weil have |
harmful effects on the prisoner's
response to treatment and oatisée
problems for ‘the prison authoti- .

Sut they wore sure “great
weight woud be attachad by the
Parole Board and the Home Sec-
retary to any minimum period
recommende a trial nage
and that it would only be ovets »:
ridden in exceptional Giroum
stances.
Like the Scottish ooinmmittes ©

they agree that a > minimum
recommendation should be oor
sidered sg part of a prisoner's”
sentence and subject to appeal,
But like a fixed. sentence. the
Court of Appeal would Kave no-
power to increase the period

Courts should

change words
They also agres that to stress
the liability te imprisonment for <
ife, courts should change the},
words int which they pass sen- |
tence, A person convicted of ’
murder should bo sentenced to
“imprisonment and to remtadn.
Yable to imprisonment for the |.
rest of his life.”

Dealing with these onder 18:
of: murder, the onnt-

mittes aay thet instead of Karesentenced to be detained “dur. °
ing Her Majesty's Fieger _
the murderer should

place and for etdh per avd>
abject to such conditions as bs:
release. as the » oboretary of
State may ‘Unttike the Te dh committee, «they propose that judga matter
continue to have no power, to'
recommend a minimum period.

- of imprisonment in these cases.
It would he particularly dim.

oult.for the judge to recommend
A period when the voutt of the

ender had to be taken farto.
consideration and there was an.
even greater need for lexibiity
in these cases.
Members of the cominittne he. ©

aldes Lord Justice «Edmund |
Davies are Lord ‘Justicn Lawton, 3
Sit Donald Finnemore, a former.
High Court judge, Mr Justice

recently
Lord Justice of Anpeal and who
presided at abe Angry Brigade
trial, Mr J. G, Clie domes,the oo aM Serjeant.

Prof. Ruport Gross, Prof. D. n.
Feaborne, Davies, Mr John:
Hazan,. 4 nO sits as & re:corder, sine Kenneth Jess

Frank Millon, the © “at
Metropolitan Maristrate, .
David Napley, a solicitor,”
iMiam Soott, Sir Norh.

Skethorn, thé Divector ef
Prosecutions, Prof.
and Prof. Ghawine Wi a
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The Deputy Solicitor General would like to have

some statistics, in relation to capital punishment on the
average time spent in institutions by persons sentenced to
life imprisonment in the United States, France, and England.

He is particularly interested in murders, of course,
and how the time they actually spend in prison compares with
the kind of sentences they tend to receive.

Could you produce this information, if possible, today.
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by SR emperors

ive: GReee. cRuM 8 intetin ae ort to the
Home Seeretary, M r. Revert Carr,
‘Yesterday ‘Indicated that judges
aHould? be! alte to impose tore
Witient ;. Sententes dine" mercy
Killing ” * eases.” 3."

ends {hat ‘the mandatary. life
Kehtencé shottld be‘ retained. for

’. Peturder;sexys that special. pra-
AWisiohs should: be fade for de-
bHiberate killings for, motives of
edmpasstot. "We. can sec. the
force of the atgument that the
Md tidatary. dmpasition of Hfé im-

. bprisonment is odious in such
~ eases ard, Indeed, that no sen-

- tener of Ainprisonment is appro-
Eptiate.”, :
. The, éstrimittee Says it intends
fo give ‘(he issue: further con:

Hike judges “ta be able ta make
_phospltal or ‘probation orders or
6 grant, ‘conditional .discharges. .

ea: The committee, under Lordjisatiog. Edmund Dav tes, whase re-
‘port fs now belng studied by Mr:
(Carr, réjects (he determinate sen-
tener: aS an alternative. to Ife.

lesibility ~
A fife. seniente » allowed preatertHewint Wty antl enabled those con-

stored with reléase.to fake into
iwceount the Interests of both the
jbitblic and of the offender him-
Belt “anys the feport.

UH js the only practicable way |ist safeguarding the public arainst
ithe compulsory. release of a mur-
iterer ~whd omady ‘still remain. a
iMenate | ta: society.: (Jt ds also a

I et edb hy eS

ee ‘eiintiittce, which recom.
é

‘stdcration. and says. that H would

‘

ee se eprom gon wt gms eg

a

-méreitul way of nating of offenders
in legs heinotis cases to be re-
leased after serving appropriate
terms when it ts apparent there.
is ‘Httle or no public danger.

“tt also provides a protection
for the. public in the power of
recall. ‘The mandatory sentence

does demonstraic as no other
sentence does that a person, hy

murdering another, . surrenders
his own life to the extent that
he will always be subject. to de-
tention, supervision, or Hability
‘to Fecal”

Unanimous
“The committee says that in

cases Where the fudge recom-

.Mends a minimum - period of

imprisonment, there should be.

a right of appeal against the
recommendation.

It strongly disazrees with the
view that a judge should be re-

quired ta recommend a minimu

period in all but exceptional
eases. ‘This view was taken by

the Scottish Commitice on

Penaltics for Homicide and has
aluee been tiearporated dna
private member's BL by Mr.

Edward Saylor, ‘Tory MP for

Cathcart, which is to be dehated
inthe Caiumons taler this month.
The Davies Committee: points

mit that the Lord Chief Justice
and Queen's Bench judges tnani-
mously support its objections to

sttch a change. :
The committee’ says that those

who beHeve that a life sentence
means only nine years” {mprison-
sion. are under. a misapprehen:
Sion,

ia

' including the 663 murdcrers—

served so lonk.”

parties,” he added.

v

om ittee back S lighter’
mercy ki Whi ung” sentences |

Of 212. murderers released,
since 1982, 185 had served 10

years or icss. But the committee

says: “Whereas in 1957 therej
were about 120 murders in prison;

who had ‘been. reprieved, in
August 1972 there were 665, many
of whom would not have ‘been
reprieved, but executed if the
‘law had nef been ‘changed.;

Government policy regarding the’

release of Jife senténce prisoners,

has had to take account of ‘this
change.” . f

Of 865 life senterice prisoners |

96 had already served more thant

nine years. . .

The committee adds: “ Many}
of these -prisoners may be ex-}

pected to serve a vood dealt
Jonger, as will many of their
fellows who have not so. far

Criminal Law Revision Com.
mittee 12th Report Penalty for
Murder, Stationery Office 16).

© Mr. Taylor commented. that
he found .it astonishing that. the
Davies Committee should appear
to he. sutisfed with the present
Jaw. All the evidence showed
that | there had been “a hefty!
vise” in murder. ant other
erimes of vinlener, and Jf wag
becoming Increasingly clear thaly
the life sentence In its presents

form was nat an effective deters!
rent,

“fT shall certainiy be going}
ahead with my Bill. which this;
report goes completely’ apainaty

Over the recess 17 -have hod
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When I was in London on Friday, I picked up the

attached report which deals with the Penalty for Murder, which

has just been issued by the Criminal Law Revision Committee in

the U.K. I thought that you would find this report of interest

in light of the debate now going on in the House. The report is

somewhat scarce, even in the United Kingdom and I was only able

to obtain the one copy.
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CRIMINAL LAW REVISION COMMITTEE

GENERAL TERMS OF REFERENCE

The Criminal Law Revision Committee was set up on 2nd February 1959

by the then Home Secretary, Lord Butler, “to be a standing committee to

examine such aspects of the criminal law of England and Wales as the Home

Secretary may from time to time refer to the committee, to consider whether

the law requires revision and to make recommendations ”.
e ©

MEMBERS OF THE COMMITTEE

The Right Honourable Lord Tustice Edmund DAVIES, Chairman

The Right Honourable Lord Justice LAWTON

Sir Donald FINNEMORE

The Honourable Mr. Justice JAMES .

The Common Serjeant, Mr. J. M. G. GRIFFITH-JONES, Mc

Professor Rupert CROSS

Professor D. R. SEABORNE DAVIES

Mr. J. B. R. HAZAN, Qc

Sir Kenneth JONES, cBE

Sir Frank MILTON

Mr. David NAPLEY

Mr. William SCOTT

Sir Norman SKELHORN, k BE, QC

Professor J. C. SMITH, Co-opted member

Professor Glanville WILLIAMS, qc

\

Mr. J. NURSAW, Secretary

Miss B. R. PUGH, Assistant Secretary

NOTES

Sir Frederic Sellers was a member of the committee when the subject of

offences against the person was referred to them and took part in their

consideration of it until he retired frony the committee in July 1972.

The late Judge Malcolm Morris, Qc, was a member of the committee

when the subject of offences against the person was referred to them and took

part in their consideration of it until his death in October 1972.
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- CRIMINAL LAW REVISION COMMITTEE

TWELFTH REPORT

Penalty for Murder

To the Right Honourable ROBERT CARR, MP, Her Majesty's Principal
Secretary of State for the Home Department.

©

INTRODUCTION

1. On 4th March 1970 the then Home Secretary, the Right Honourable
James Callaghan, asked us:

“To review the law relating to, and the penalties for, offences against

the person, including homicide, in the light of, and subject to, the recent

decision of Parliament to make permanent the statutory provision

abolishing the death penalty for murder.”

We must stress therefore at the outset that any question relating to the

restoration of the death penalty for murder is outside our terms of reference.

2. We are concerned only with the criminal law of England and Wales.

In September 1970 the Secretary of State for Scotland announced that, in

consultation with the Lord Advocate, he had decided to set up a committee,

under the chairmanship of Lord Emslie, to enquire into the penalties for

homicide in Scotland. As will be seen from the report of that committee

which has now been published(') the terms of reference of the Scottish

Committee were considerably narrower than our terms of reference. The

two committees kept in touch with each other by exchanging papers and

by meetings between the two chairmen from time to time.

3. This report relates solely to the question of the penalty for murder

and differs from our previous reports in that the views we express in it are

provisional. We did consider at an early stage of our work on this reference

whether we should produce an interim report on homicide because of the

widespread public concern about the penalty for murder, and because of

the expectation that the Scottish Committee might well be in a position to

report earlier than we could in view of their much narrower terms of

reference. As a result of debates in the House of Commons on the

Criminal Justice Bill’), we again considered whether we should make an

interim report. ‘At both stages in considering this question we have felt

that it was important that we should present our conclusions on offences

against the person as a balanced whole and that conclusions on homicide

should be considered in the light of our conclusions about the law relating

to other offences against the person. As was said on the report stage of

(*} Cmnd. 5137, The terms of reference were ‘“ To review the law relating to the penalties
for homicide in the light of the statutory abolition of capital punishment for murder and to

report on the considerations that should govern any proposal for a change in that law’,

() Now the Criminal Justice Act 1972 (c. 71).

. 5
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‘

the Criminal Justice Bill, all the subjects we are considering on this

-reference are very much interlocked and to make a change in one area is

difficult without affecting other areas.

4. Our preference would still be to make one final report covering the

whole field of our review of the law relating to offences against the person.

But the report of the Scottish Committee has now been published(’). In

view, of the public discussion which there will be about the recommendations

contained in that report, we feel that we should make our present views

known so that the arguments for and against any changes as they appear

to both committees can be considered together. The views we express in

this report on the penalty for murder are provisional and if, when we have

completed our survey of the law relating to offences against the person and

have taken into account any observations that may be made on the

provisional views now expressed, we reach any different conclusions, we

shall not hesitate to say so in our final report. , ,

5. When we were asked to review the law relating to offences against

the person we began by consulting a number of persons and bodies
concerned with the administration or teaching of the law about the matters

within our terms of reference. In addition, the Chairman sought the views

of all the Lords of Appeal and judges of the Supreme Court, the judges of
_the Central Criminal Court and a number of recorders and chairmen of

what were then quarter sessions. The views we received were of great help

and interest to us. The committee has had the assistance of Professor

J. C. Smith, Professor of Law in the University of Nottingham, who was

co-opted as a member of the committee for this reference. The report of

the Home Office Statistical Division “ Murder 1957 to 1968” was also of
particular interest and help.

§, We first considered whether there should continue to be a separate

offence of murder and, if so, whether the existing definition of murder

at common law was Satisfactory. It is sufficient for present purposes to

say that, although it might be argued that by reason of the abolition of
the death penalty for murder there was no longer the same need to draw

a distinction in cases of homicide between murder and manslaughter, we

are of the opinion that there should be a separate offence of murder. We

believe that the stigma which, in the public’s mind, attaches to a conviction

of murder rightly emphasises the seriousness of the offence and may have

a significant deterrent value. We do not propose to discuss in this report

our views on what the definition of murder should be; this is a matter

which will be dealt with in our final report.

PRESENT PENALTY FOR MURDER
7. Since the abolition of the death penalty for murder, a person

so convicted (unless under 18 at the time the offence was committed)

must be sentenced to imprisonment for life under section 1(1) of the

Murder (Abolition of Death Penalty) Act 1965 (c. 71). On imposing such

a sentence the court may declare the period which it recommends to the

() On 29 November, 1972, the Penalties for Murder Bill, introduced by
Mr. Edward Taylor, was read ‘the first time. That Bill seeks to implement the

recommendations of the Scottish Committee. . .

6
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Secretary of State as the minimum period which in its view should elapse

before the Secretary of State orders the release of that person on licence

(section 1(2) of the 1965 Act). Under section 61 of the Criminal Justice

Act 1967 (c. 80) the Secretary of State may, if recommended to do so by

: the Parole Board, release on licence a person serving a sentence of ©

i imprisonment for life but shall not do so except after consultation with

& the Lord Chief Justice and, if available, the trial judge. The Secretary of

; State may revoke the licence of any person released under section 61 of
the 1967 Act and recall him to prison when recommended to do so by

the Parole Board. Where this is expedient in the public interest and

it is not practicable to consult the Parole Board, he may do so without

consulting the Board although they will consider the case subsequently.

A person convicted of murder committed when he was under 18 is

sentenced to be detained during Her Majesty’s Pleasure and is then liable

to be detained in such place and under such conditions as the Secretary

of State may direct (section 53(1) of the Children and Young Persons

Act 1933 (c.12) as substituted by section 1 (5) of the Murder (Abolition

of Death Penalty) Act 1965). The procedure for releasing a person on

licence under the Criminal Justice Act 1967 described above applies

equally to those sentenced to be detained during Her Majesty’s Pleasure.

8. The procedure governing the release on licence of life sentence

prisoners is as follows. Each case is carefully considered at an early stage

and a date is fixed for review, normally after 4 years, though in appropriate

cases a review may be held earlier. Reports are called for from the

prison, including reports, by the Governor, the Assistant Governor, the

Medical Officer and the Chaplain, and in some cases where there is an

element of mental instability there will also be further psychiatric reports.

This review at 4 years is carried out by the Home Office, its main purpose

being to decide whether exceptionally the local review committee should

be asked to review the case before the prisoner has served 7 years.

There is a local review committee for every prison. These were set up

. under the Local Review Committee Rules 1967(') made under section

59 (6) of the Criminal Justice Act 1967. The practice has been to seek

the views of the local review committee after an offender has served 7

years, whether or not it appears likely that a provisional release date

can reasonably be fixed. The reports from the prison and the local review |

committee’s recommendation are then considered in the Home Office and,

if it is thought that there is a possibility of a provisional release date

being fixed, the views of the Lord Chief Justice and the trial judge, if

he is available, are obtained. All cases, whether a release date is

proposed or not, are then considered by the Parole Board. The Board

either recommend a provisional release date (usually 12 months ahead)

or, if release is not recommended, the time of the next review. Supervision

by a probation officer is usually a condition of the licence and other

conditions may be added (e.g. a condition of psychiatric supervision) where

. appropriate. The conditions may be cancelled when the licensee has

shown that he has settled down satisfactorily in the community, but the

3 licence. remains in force for life and the licensee may be recalled to prison

at any time should his conduct give cause for concern. A person who

| () S.1. 1967/1462.

7

136808 B* 2

001547



Document disclosed under the Access fo Information Act

Document divulgué en vertu de la’ Loi sur l’accés a l'information

has been recalled may make representations to the Parole Board, who

may, if they think fit, order bis release. In 1970, 160 life sentence cases(')

were considered by the Parole Board and 44 were recommended as suitable

8 for release on licence at a date about a year ahead, subject to good -

behaviour in the meantime. The Secretary of State accepted the Parole

Board’s recommendation in 38 cases. Four of these were recall cases(*),

two of .whom were released immediately after their recall on the

consideration of their representations by the Parole Board. Jn the other

two recall cases both had previously served 9 years before release; one
had served 1 year and the other 2 years since recall. The remaining

34 cases served the following periods before release:

\

9 | 10 | 3]. 16
3]; 4; 1

| 4 |
2/1

Number of complete years served 8

Number of cases 4/11! 7 i

In 1971, 124 life sentence cases were referred to the Parole Board and

of these 41 were recommended for release. Since 12 months’ notice of

release is given it is not yet possible to say how many of these will be

released in consequence of these recommendations.

9. The approach of the Parole Board to life sentence cases is described

in their report for 1970 in the following way:

“While the Board will always have in mind the gravity of the

offence in dealing with determinate sentences, this is only of major

importance where to grant parole would defeat the purpose of the

sentence or would endanger the confidence of the public. In

5 determinate sentences consideration by the Board is not a sentencing

’ operation because the sentence has been fixed by the court. With
life sentences, however, the sentence is indeterminate and our function

assumes a sentencing character, because there is no fixed term. The

question is not simply whether the conditions, bearing in mind the

nature of the offence, are such as to justify granting parole. The
primary question is whether the time served is appropriate to the crime.

Before parole was introduced, the sole responsibility for releasing life

prisoners rested upon the shoulders of the Secretary of State after

consultation with the Lord Chief Justice and the trial judge if available.

Now the Act not only provides for this consultation but also provides

that the Secretary of State cannot release without a favourable

recommendation from the Parole Board.

When the Board considers the possible release of a life prisoner,

therefore, it is provided with the views of the Lord Chief Justice and

x the trial judge. Furthermore, whenever life cases are being considered

4 one of the judicial members of the Board who is a High Court Judge
always attends the panel meeting so that the sentencing aspect may be

fully represented. ,

Bbc tet

(@) The majority of which were cases of murder. Further details relating to the
consideration by the Parole Board of life sentence cases and to the length of detention of
murderers released from prison are set out in Tables A and B in the Appendix.

3 (*) That is cases where a life sentence prisoner had been released on licence, recalled and
; then considered for release again.

8
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The problems involved in releasing life prisoners are different from

most of those in determinate sentence cases because of the length of

time which has been spent in-prison and away from everyday life. After -

10 Or more years in prison it is not sufficient for us to be satisfied that

the time served is appropriate to the crime and that the risk of repetition

is absent and that there is no reason to expect any misbehaviour after

release. It is necessary also to prepare the man for release by a process

of relaxation of the conditions of imprisonment. Accordingly, when we

recommend release we normally do so by proposing a provisional date

12 months in advance, and sometimes by way of the pre-release

-employment scheme. One result of this is that the Board frequently

does not have a clear plan of residence and work for the man’s release

and these have to be left to the Welfare Department of the prison and

the probation service to arrange as the day for release draws nearer.” (*)

CRITICISMS OF THE MANDATORY LIFE SENTENCE

10. Since a number of criticisms have been made of the present

mandatory life sentence, it seemed that the first matter for us to consider

was what, if anything, was wrong with it. It is said that persons sentenced

to life imprisonment seldom serve more than 9 years and that, therefore,

criminals may believe that they have nothing to lose in committing murder

in order to avoid identification for some other serious offence, ¢.g. robbery,

for which, if convicted, they may well serve a sentence at least as long as

9 years. If criminals do believe this they do so under a misapprehension

and we feel that it is important that they, and the public, should realise

that it is wrong to assume that a person sentenced to life imprisonment for

murder will be released after serving only 9 years. This misunderstanding

has its origin in the practice prevailing before the passing of the Homicide

Act 1957 (c.1]. Until then murderers were executed unless there were

mitigating circumstances justifying clemency. If a reprieved murderer made

good progress in prison, and there were reasonable grounds for thinking

that he would not resort again to serious violence, it was often thought

right to let him out after 9 years, a period which, allowing for remission,

is the equivalent of a fixed term sentence of over 12 years—and it was

exceptional for longer fixed terms to be imposed for any offence.

11. The 1957 Act changed the situation. It provided that there should

be two classes of murder. One was capital murder, where the offence was

one of a group considered particularly serious. This continued to attract

the death penalty. Other murders ceased to be capital, aithough those

convicted of such murders would, in the absence of mitigating circumstances

justifying a reprieve, have been executed before the passing of the Act.

Thus there began to grow in our prisons a nucleus of murderers very

different from those found there before the 1957 Act. The passing of the

Murder (Abolition of Death Penalty) Act in 1965 greatly expanded the

process started by the 1957 Act, with the result that there grew up a very

(‘) Report of the Parole Board for 1970, paragraphs 47-49.
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considerable population of murderers of the more brutal and hardened type.

Whereas in 1957 there were about 120 murderers in prison who had been

reprieved, in August this year: there were 665, many of whom would not

have been reprieved but executed if the Jaw had not been changed.

Government policy regarding the release of life sentence prisoners has had

to take account of this change. When these cases are considered, each one

is carefully scrutinized, the nature of the crime and the safety of the public

being the two principal considerations taken into account. Of the 869 Iife-

sentence prisoners (including 665 murderers) in August 1972, 96 had already

served more than 9 years. Table C in the Appendix shows the periods

served by these prisoners up to that date. Many of these prisoners may
be expected to serve a good deal longer, as will many of their fellows who

have not so far served so long. Successive Home Secretaries have time and

again made it clear that, where the circumstances so require, persons

' sentenced to life imprisonment will have to serve very long terms indeed and

in some cases the offender may have to be detained for the rest of his

natural life.

12. Another criticism made about the mandatory life sentence is that

it obliges a judge to sentence a person to life imprisonment despite the

judge’s knowledge that, whatever the period the offender may serve in

prison, it is unlikely that he will in fact be detained for the rest of his life.

This does not seem to us to be a valid criticism (except perhaps in relation

to certain tragic cases which we discuss later in paragraph 42 of this report).

The essence of the life sentence is the liability to be detained for life;

however Jong or short,a period a life sentence prisoner has actually served

before he is released on licence, he remains subject to recall for the rest of

his life. In the case of a determinate sentence of, say, 30 years, the

liability is to detention for 30 years, but the prisoner could be released on

parole after serving 10 years and, in any event, because of the effect of

remission, would be unlikely to serve more than 20 years. The liability to

recall would in the ordinary case cease after 20 years and could not in any

case continue beyond the end of the 30 years.

13. Some are against the life sentence for murder because they are

opposed in principle to a mandatory sentence, since the judge is thereby

deprived of the power, which he possesses in all other cases, to distinguish
between murders of different gravity by the sentences he imposes and since

he cannot take into account any matters of mitigation. Professor

Glanville Williams is against the mandatory life sentence for murder for

this reason. The other members of the committee do not share his view

for the following reasons. Apart from the trial judge’s power to make a

recommendation under the 1965 Act, the judiciary is involved in the

determination of the length of sentence served by those convicted of murder.

It is well represented on the Parole Board by three High Court Judges and

two circuit judges and, as stated in paragraph 7, the Lord Chief Justice is
consulted in every case before a murderer is released on licence, as is the trial

judge, if available. Without a recommendation from the Parole Board, the

Home Secretary cannot release a person on licence under section 61 of the

Criminal Justice Act 1967. Thus it will be seen that, particularly since 1967,

the judiciary do play an important part in determining the length of sentence

10
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to be served by those convicted of murder and that this is no longer a matter

entirely in the hands of the executive. As is said in the extract from the report

of the Parole Board for 1970 quoted above(*), a High Court Judge always

attends the panel meeting of the Parole Board when a life sentence case is

being considered. 7 oO ,

DETERMINATE SENTENCE AS AN ALTERNATIVE
. TO THE MANDATORY LIFE SENTENCE

14. These criticisms of the mandatory life sentence have led some to

suggest that instead of the mandatory life sentence for murder there should

be power in the court to impose a determinate sentence within a maximum

of life imprisonment as in the case of manslaughter and certain other offences.

It is said that a determinate sentence would meet the criticisms of the

mandatory life sentence to which we have referred above in paragraph 13

and allow the judge to ensure that, by imposing a long determinate sentence,

a murderer was not released from prison after serving only nine years.

15. Another argument that is sometimes advanced is that a determinate

sentence would act as a greater deterrent than the indeterminate life sentence

on the ground that, the more severe a penalty is, the greater is its deterrent

value. In our opinion the argument that a determinate sentence for murder

would have greater deterrent effect is put forward on a mistaken assumption

as to the length of time actually served by a life sentence prisoner. We have

shown above that the belief that a life sentence prisoner is released after a

period of nine years is erroneous. A sentence of life imprisonment is

potentially more severe than any determinate sentence likely to be impesed.

3 The effect of remission and parole must not be forgotten. In the case of, say,

q a 30 year sentence, the prisoner knows that if he behaves himself in prison

4 he must be released after 20 years and may be released on licence at any

time after 10 years (although release on licence is unlikely if there is the risk

of further violence). We are confident that, when it is seen that some life

sentence prisoners remain, as we fee] sure they will, in prison for extremely

long periods and some, it may be, for the rest of their lives, the severity of the

life sentence will become apparent to the public. In our view the life sentence

can have a greater deterrent effect than a determinate sentence because it is

potentially more severe and we hope that everything possible will be done

to make clear to the public the reality of the situation.

4 J6. Another fundamental objection to the suggestion that there should

be a determinate sentence for murder in place of the present mandatory life

sentence is the difficulty that the trial judge weuld have in sentencing a

person convicted of murder to a fixed term of years. Although it is said

that the trial judge is in the best position to know what length of sentence

the murderer should serve, we do not agree that the judge is in the best

position to safeguard the interests of the public by imposing a determinate

sentence. It is particularly difficult in cases of murder to predict at the time

oi sentence whether the murderer in question will have to be detained

indefinitely or not, or at what stage of his sentence he will become unlikely to

() Paragraph 9.
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17. A further most important objection to a determinate sentence for

murder is that when a prisoner has completed the whole of his sentence, he

must be released, even though it may not be safe to do so from the public’s

point of view. Even if the prisoner has been transferred to a hospital under

section 72 of the Mental Health Act 1959 (c. 72) the special restrictions on

discharge will end when his sentence expires. If a person serving a

determinate sentence is detained in prison until the expiry of his sentence, he
is not subject to any compulsory supervision on release. After a person has

been convicted of murder, the public has a right to expect to be protected

from him in the future; this can be so only if a sentence has been passed _

which does not of necessity come to an end at a particular time. There is

no power of recall once a determinate sentence has expired. In order that
a person convicted of murder may be recalled to prison at any time during

the rest of his life, it is necessary that he should be liable, under his origina]

sentence for murder, to be imprisoned for the whole of his life.

emis dst cian
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18. If a determinate sentence were to be given for murder, this would

put the offence, as regards sentence, on a par with manslaughter and other

: offences which at present carry a maximum of life imprisonment. If it is

4 thought (and this is our view, as stated above(')) that murder should remain

i a separate offence distinct from manslaughter, we feel that this should be

i teflected by a wholly different and more serious penalty. At the moment

dG murder is singled out from all other offences by attaching to it a mandatory

; sentence of life imprisonment; and this serves to emphasise the gravity of

the crime.

i9. Jt will be seen from the foregoing paragraphs that we are in

substantial agreement with what is said by the Scottish Committee in

paragraph 50 of their report where they reject the argument that the trial

judge should determine when the offender ought to be released.
Pate nk Wie te

OTHER ALTERNATIVES TO THE MANDATORY

LIFE SENTENCE

20. It was suggested during a debate on the Criminal Justice Bill in

1972 that the court should, in effect, be given a discretion in cases of murder

to impose either a life sentence or a sentence for a fixed number of years

and to order in the Jatter case that the offender should not be released except

on licence for life; and that the Secretary of State should be able to apply

to the court to substitute a life sentence for the fixed sentence if necessary

fur the safety of the public. We considered this and two alternatives. The

first of these was a suggestion that the court should be able to impose a

4 determinate sentence with a maximum of 20 years, with a power reserved

to the Court of Appeal, on application by the review authorities, to extend

the sentence originally imposed. The second of these was a proposal under

tiesto

() Paragraph 6.
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which a judge would impose a sentence of life imprisonment together with,

if he thought fit, a sentence for a fixed number of years on the expiry of

: which the prisoner would have to be released. The determinate part of the

4 ’ sentence would be subject to remission and parole but the prisoner would be

liable to recall for the rest of his life.

isi
8 21. The difficulty with all these proposals is that the “ determinate

3 sentence” proposed is of an artificial nature. The problem is what is to

A happen when a prisoner sentenced to fifteen years for murder has served ten

é years and has been a model prisoner earning one-third remission. In these

a circumstances the question is whether he must be released even though all

the reports suggest that he would be likely to kill again. Under one of the

proposals the Court of Appeal would consider the case and would extend

the sentence but it seems to us unlikely that that Court, and indeed the general

public, would regard it as a proper function of the judiciary to increase a

sentence ten years after it was originally pronounced. We think that this

would be rightly criticised as an attempt to retain life sentences while

disguising them as determinate sentences. The solution adopted in another

proposal is to couple the determinate sentence with a life sentence so that,

although the prisoner has to be released on the expiry of the determinate

sentence, he can be recalled to prison at any time thereafter. We do not

think it would be generally regarded as acceptable for a person convicted

of murder and released after serving a fixed number of years imposed by

the trial judge to be recalled to prison by administrative action and detained

there perhaps for the rest of his life. There is a significant difference between

recalling a person to prison after his release by the Home Secretary on the

recommendation of the Parole Board and recalling a person to prison during

1 the currency of his sentence after his automatic release on the expiry of a

4 fixed number of years imposed at his trial. The person who has received a

: life sentence has no justifiable grounds for complaint if he is released and

3 then recalled to prison since his release is a benefit which is not guaranteed

j by his sentence. A person who is recalled to prison after his determinate
sentence has expired, however, might well have a grievance over his recall

and his consequent liability to be detained for the rest of his life and we

feel that his grievance would have some justification.

doit GRC TRS
ingestion eR te

ADVANTAGES OF THE MANDATORY LIFE SENTENCE

22. We believe that there are overwhelming advantages in the mandatory

life sentence for murder. The flexibility of the life sentence enables those

concerned with the release of the offender to take into account both the

interests of the public and of the offender himself. Indeed, it seems to us that

| the imposition of the life sentence is the only practicable way of safeguarding

j the public against the compulsory release of one who may still remain a

: menace to society. It is also a merciful way of enabling offenders in less

heinous cases to be released after serving appropriate periods when it is
apparent, after a period of observation, that there is little or no element of

public danger. The life sentence also enables account to be taken of any

deterioration after the prisoner has been released on licence since he is subject

to recall to prison for the rest of his life. There has been a particularly

striking illustration recently of the use of this power of recall in the case of a

13
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person sentenced to death for murder in 1948, whose sentence was commuted
to life imprisonment. After his release on licence from the life sentence,

and 13 years after the sentence was imposed, he committed. offences, which,

although not in themselves particularly serious, showed that the proclivities

which had Jed to the murder still motivated him and the Home Secretary

accordingly revoked his licence. We contrast this with what the position

would have been if the original sentence had been one of 30 years and

the prisoner had earned full remission; then he would have been free of the

sentence after 20 years and it would not have been possible to take this

action for the protection of the public. The mandatory sentence does

demonstrate, as no other sentence does, that a person, by murdering another,

surrenders his own life to the extent that he will always be subject to

detention, supervision or liability to recall. |

23. We are thus fully in agreement with the Scottish Committee in

concluding that the mandatory life sentence for murder should be retained .

and for substantially the same reasons as those set out in their report.

When we come to deal in our final report with offences involving violence

other than murder one of the matters we shall have to consider is whether

the courts should not as a matter of policy impose an indeterminate sentence

in cases where the offence is of such a kind as to indicate that the offender

may pose a continuing threat to society.

pee ck NE ie og ck

RECOMMENDATIONS UNDER SECTION 1 (2)

OF THE 1965 ACT

24. As we have mentioned in paragraph 7, under section 1(2) of the

Murder (Abolition of Death Penalty) Act 1965 the judge may, in sentencing

a person convicted of murder to imprisonment for life, recommend the

minimum period which in his view should elapse before the offender is

released on licence, although such recommendation is not binding. This

provision was introduced as an amendment moved by the then Lord Chief

Justice, Lord Parker, during the passage of the 1965 Act and it made

statutory the then existing position under which a judge could make his

view known informally by writing to the Home Secretary. This provision,

in Lord Parker’s words “ preserves the right, for which I have been striving

so long, of the trial judge to mark the gravity of the offence, the revulsion of

public feeling, in a proper case by giving what appears to be a very long

sentence, which it is hoped will deter others and afford some protection to

the police, in particular ”.(*)

25. In recent years the effective control by the judiciary has increased

in two ways. First, since 1965 there has been a statutory requirement to

4 consult the Lord Chief Justice and the trial judge, if available, before a life

; sentence prisoner is released on licence. More than 250 life sentence cases

' have been referred to the Lord Chief Justice in the period from April 1968

to October 1972. In only 7 of these cases has the Home Secretary accepted

a recommendation to release by the Parole Board against the views of the

Lord Chief Justice. Second, since 1967 the judiciary has taken part in the

review of life sentence cases by serving on the Parole Board. The power

sng Katt

5 tine utah 3

() Official Report, vol. 269, col. 419, 5 August 1965.
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given to the court to recommend a minimum period under section 1 (2) of the

1965 Act has been exercised comparatively rarely in practice and, when the

court has exercised it, it has done so to emphasise its view that the case

calls for a very long period of imprisonment. From the coming into force of

the 1965 Act until the end of July 1972, life imprisonment has been imposed

for murder in England and Wales in 503 cases (excluding cases in which

persons under 18 convicted of murder are sentenced to detention during Her

Majesty’s Pleasure) and recommendations have been made in 42 (or about

% per cent) of these cases. The length of the recommended periods has

varied from 10 years to life. The number of recommendations made and the

length of the periods are as follows :—

1 recommendation for 10 years

2 recommendations for 12 years

13 recommendations for 15 years

1 recommendation for 17 years

13 recommendations for 20 years

4 recommendations for 24 years(*)

7 recommendations for 30 years

1 recommendation for life(*)

: 26. The Scottish Committee have stated their view that it would be

advantageous if section 1 (2) of the 1965 Act were amended so as to require

the court, in sentencing any person convicted of murder to life imprisonment,

to make a recommendation in every case except in (undefined) exceptional

circumstances(*), In their view such an amendment would increase the

3 deterrent effect of the penalty for murder and ensure that the judiciary played

a greater part in implementing the penalty. In our view a judge should not

be required to make a recommendation in virtually every case. This is also

the unanimous view of the Lord Chief Justice and the Queen’s Bench Judges.

27. We agree with the Scottish Committee that the deterrent effect of the

penalty for murder is most important. But, as we explain in paragraph 31, we

are not convinced that a recommended minimum period in almost every case

would have the desired result of sharpening the deterrent effect. They also

said that the making of a recommendation in almost every case would enable

a judge to say what custodial element was necessary for the purpose of

deterrence and prevention, whereas at the present time he plays virtually no

part at all in determining the length of time a murderer is detained in prison.

4 This is not the position in England and Wales in view of the fact that, as

gt mentioned above—and in addition to the necessity to consult the Lord Chief

Justice and the trial judge, if available, before release—three High Court

Judges serve on the Parole Board. This has not been the position in Scotland

although the Scottish Committee suggested that a High Court Judge should

a be appointed as a member of the Scottish Parole Board(*). In addition to this,

there do seem to us to be a number of objections to this suggested amendment

of section 1 (2). .

i @) In one of these cases the offender was transferred to Rampton Hospital under section 72
of the Mental Health Act after serving one year in prison.

(?) See paragraph 30 post.

() Cmnd. 5137, paragraphs 92-95, .

(4) Cmnd. 5137, paragraph 101. Lord Wheatley was appointed a member of the Scottish
Parole Board in November 1972.

15

001555



arecm gt.
ot

—

355 gj nehdiaieas Bes

28, As we have said before in considering the possibility of replacing

the indeterminate life sentence by a determinate one, the trial judge may
well not have sufficient information available to him at the time of trial
to enable him to know what minimum period to recommend. If the
trial judge were required to fix a minimum period in every case, he might

be put in a position of great difficulty in having to do so in circumstances

in which be did not really fecl able to determine the appropriate period.

This might be so particularly in a case in which there was evidence or

suspicion of mental instability.

29. As we have already seen(’), at present recommendations are made

in few cases and where they are made they are for substantial periods.

Although in some of these cases a prisoner will, no doubt, have to be

detained beyond the minimum period recommended, such cases are likely,

with the present use of recommendations, to constitute only a small

proportion of the total number of those serving life sentences for murder.

But if a judge were required to make a recommendation in almost every

case, there would inevitably be recommendations of short minimum

periods and it might very well be that in a substantial number of cases

a prisoner would have to be detained for a very long time beyond the

recommended minimum period on public safety grounds. The detention

of a prisoner in these circumstances might well create difficulties for the

prison staff for the prisoner would regard the period specified by the

judge as some indication of how Jong he should be detained and might

become motivated by a sense of injustice if detained substantially longer.

30. In the most serious type of case, the trial judge may be inclined

to doubt whether the prisoner can ever safely be released. In our view

it would be undesirable in these circumstances for a judge to recommend

that the prisoner should be detained for the rest of his natural life. The

effect of such a recommendation on the prisoner himself must be borne

in mind. Considerations of humanity suggest that it would be wrong to

deprive a prisoner of all hope, and there are also practical considerations

which point to the same conclusion. He has nothing to gain from good

behaviour in prison and there is no factor such as loss of opportunity of

eventual release on licence which might deter him from a violent attack

on a prison officer. Nor would it be right for a judge to recommend a

period of, say, 20 years in a case in which he takes the view that it is

unlikely that the prisoner can ever be released. In our view, it is

preferable in such a case for the judge, instead of making a recommendation,
to explain that in a case of such gravity there is no minimum period

which he feels he can reasonably recommend and that consideration of

the likely date of release on licence is best left to the authorities concerned.

In these cases a requirement to make a recommendation would in our

view be quite inappropriate.

31. We do not feel that in the less heinous cases the making of a

recommendation serves any useful purpose. If the intention in requiring

recommendations to be made in almost all cases is thereby to increase the

deterrent effect of the penalty for murder, it is difficult to see how this is

achieved by a recommendation of a short period. Indeed such a

() Paragraph 25.
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recommendation may diminish the deterrent effect and undermine public
confidence in the administration of justice if it appears on the face of it,
to those who do not know all the facts of the case, and who perhaps rely
on headlines in the press, that, for example, four years is recommended
as the period to be served by a murderer. It seems to us that if the
power to make recommendations is exercised sparingly and only in the

most serious cases, in which it is in the nature of things unlikely that the
accused would be released before serving the length of the minimum period
recommended (assuming that the judge feels able to specify a period, which

may not be so even in the most serious case), the deterrent effect is

greater than if recommendations are made in almost all cases. At present

recommendations receive great publicity and the impact would, we feel,

be diminished if they became so usual that little or no publicity were given
to them. In our view the value of recommendations at the present

time depends upon the fact that they are made only exceptionally and

not as a matter of routine.

32. Of all offences, the circumstances in cases of murder vary so
considerably that if a recommendation had to be made in almost every
‘case there would. probably be a considerable disparity in the length of
the recommendations made and such a disparity would not necessarily
be satisfactorily corrected even if, as we suggest later in this report(’),
a recommendation is appealable.

33. In our view the power to make a recommendation does serve a
useful purpose, utilised as it is at present in those comparatively few cases
in which the court feels it appropriate to recommend a minimum period.
We feel, however, that when the severity of the life sentence becomes
apparent to the public and they no longer believe that a person convicted

of murder seldom serves more than nine years, the justification for
recommendations may well disappear. Our provisional view is that, for
the time being, section 1(2) of the 1965 Act should remain in its present
form, so that the making of a recommendation is entirely a matter of
discretion for the trial judge. If he is of opinion that some useful purpose
would be served by taking that course in a particular case, then he can

do so,

34. We must point out that we have had in mind in considering all these
matters that the 1965 Act has been in force for only seven years. We
feel sure that the Parole Board together with the Home Secretary and
the Lord Chief Justice will attach great weight to any recommendation;
but no case in which a recommendation has been made has yet been
considered by the Parole Board. We feel that the system under the 1965
Act, together with the changes made by the Criminal Justice Act 1967,
must be allowed to operate for a longer period in order to see how it

really works in practice and whether any deficiencies are revealed, Seven

years are not long enough for this, and we are not convinced that any

serious deficiencies in this system have yet come to light. This is an
additional reason why we do not agree with the Scottish Committee’s view

that the law should now be changed to require recommendations to be

() Paragraph 36.
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made in virtually every case. Although we have expressed the view that

the time may well come when the justification for recommendations will
disappear, our provisional view is that at present the existing position

with regard to recommendations should remain.’

35. We also considered (as did the Scottish Committee(*)) whether

the power of a judge to recommend a minimum term under section 1 (2)

of the 1965 Act should be amended so that the minimum period is not

just recommended but is a binding stipulation which must be followed.

The arguments in favour of such a proposal are that a stipulated minimum

period would have a high deterrent value because the judiciary would be

seen to exercise control over periods served by life sentence prisoners

in prison and that it would give the public confidence in the most severe

sentence available. For the reasons which we have given for opposing

the suggestion that a determinate sentence for murder should replace the

present indeterminate life sentence, we are against this proposal too.

Briefly, a stipulated (as opposed to a recommended) minimum period would

not permit the earlier release of a prisoner who had responded well to

treatment. Thus a. stipulated minimum period would diminish the

flexibility of the indeterminate sentence. Secondly, an indeterminate

sentence with a long stipulated minimum period before the expiration of

which there was no hope of release, might well have a harmful effect on

the prisoner’s response to treatment and cause considerable problems for

the prison authorities. In any event, we feel sure that great weight will

be attached by the Parole Board and by the Home Secretary to any

minimum period recommended by the trial judge and that it would be

over-ridden only in exceptional circumstances; but there is the flexibility
with a recommended, as opposed to a stipulated, minimum period which

would enable this to be done where necessary. We are not, therefore, in

favour of a system of stipulating minimum periods replacing the existing

power to recommend minimum periods.

36. There is at present no right of appeal against a recommendation

made under section 1(2) of the Murder (Abolition of Death Penalty) Act

1965. This was decided in Aitken [1966] 1 W.L.R. 1076; 50 Cr. App.

_ R. 204, where it was said that any representation should be made to the

Home Secretary(?). The Scottish Committee think it desirable that the

appeal provisions which apply in Scotland to determinate sentences (which
include powers to increase as well as reduce sentences) should be

available in the case of recommendations(*). It is our view, too, that

recommendations should be appealable in England and Wales. Here the

Court of Appeal cannot pass a sentence of greater severity than that

imposed on the appellant by the court below. We think that

recommendations should be treated as part of the sentence and the

provisions applying to appeals against sentence in the case of determinate

sentences should apply equally to recommendations. This would have the

effect that the Court of Appeal would have no power to increase the length

of a recommendation; in our view this is right.

() Cmnd. 5137, paragraph 97.

(2) An application for leave to appeal against a recommendation of 30 years was dismissed
by the Court of Appeal in Sewell (The Times, 6 December 1972).

(®) Cmnd. 5137, paragraph 98. . -
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37. Because the sentence for murder is mandatory, there is no plea

in mitigation of sentence. In Todd [1966] Crim. L.R. 557, the Court of

Criminal Appeal declined to lay down rules of practice as to what a trial

judge should do before making a recommendation under section 1 (2) of the

1965 Act, saying that it must be left to the discretion of the judge in every
case to make sure that he gave counsel for the prosecution an opportunity
of mitigating and that he had before him any information which would

be of value. It seems to us that if the trial judge is minded to make a

a recommendation, it is right that he should so indicate and invite the defence
to make any representations they considered desirable as to whether a

4 recommendation should be made at all and, if so, as to its nature.

1 - 38. The Scottish Committee also think that the trial judge should state

a“ publicly the factors on which he bases his recommendation or his reasons

in the exceptional case for making no recommendation(*). But in our view

he should have a complete discretion to state or not, as he wishes, the

i factors he takes into account in making a recommendation.

F 39. In the Scottish Committee’s view it would be advantageous if the

j court sentenced a person convicted of murder “to imprisonment and to

4 remain liable to imprisonment for the rest of [his] life”.(?) We agree that

such a form of sentence, which stresses the liability to imprisonment for life,

is preferable to the present position under which a person over 18 is

sentenced “to life imprisonment ”.

PENALTY ON ,THOSE UNDER 18 CONVICTED

OF MURDER

40. There remains to be considered the position of a person under 18

convicted of murder. At present, a person so convicted who appears to

have been under 18 at the time he committed the offence is sentenced to

be detained during Her Majesty’s Pleasure and is then liable to be detained

in such place and under such conditions as the Secretary of State may direct

dl (section 53 of the Children and Young Persons Act 1933 as substituted by
i section 1(5) of the Murder (Abolition of Death Penalty) Act 1965). The

provisions of the Criminal Justice Act 1967 relating to release on licence

in the case of adults sentenced to life imprisonment apply equally in the

case of those sentenced to be detained during Her Majesty’s Pleasure. In

our view there is something objectionable about the reference to a person

being detained “during Her Majesty’s Pleasure” and our provisional view

is that a person under 18 convicted of murder should instead be sentenced
4 to detention “in such place and for such period and subject to such

i conditions as to release as the Secretary of State may direct”.

pcan ak ae tei ee pal ee ES a
3 41. At present the power of a judge to recommend a minimum period

; under section 1 (2) of the 1965 Act does not apply in the case of a person

4 under 18 convicted of murder. In the Scottish Committee’s view the trial

judge should be required to make a recommendation in these cases as in

the case of adults. We respectfully disagree. For the reasons we have

already given we dissent from the view that the judge should be required

(@) Cmnd. 5137, paragraph 94,

() Cmnd. 3137, paragraph 96.
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to make & rtecommendation in such cases; indeed we think that

recommendations of a minimum period in the case of persons under 18
should never be made. {it seems to us that it will be particularly difficult
for a judge to decide on the appropriate period where the youth of the

ofiender is a factor to be taken into consideration and that there is an even

greater need in such cases for the flexibility achieved by the imposition of

an indeterminate sentence and this would be diminished by any

recommendation as to a minimum period. Our provisional view is that the

existing law under which a judge cannot recommend a minimum period in

such cases should be retained. We.are also opposed to the Scottish

Committee’s proposal that, in sentencing a person under 18 convicted of

murder, the court should state publicly that he remains liable to detention

for the rest of his life. It seems to us preferable in such cases that the full

import of the sentence should be made known to the offender privately

rather than in court.

RELAXATION OF MANDATORY LIFE SENTENCE
42. We mention earlier in this report(') that there are certain tragic

cases of murder to which special considerations apply. Examples we

have in mind are those in which a killing was done deliberately from

motives of compassion but there was insufficient evidence under the

present law to justify a verdict of manslaughter on the ground of

diminished responsibility—for example, where a mother killed her

deformed child or a husband terminated the agonies of his dying wife.

We can see the force of the argument that the mandatory imposition of

life imprisonment is odious in such cases and indeed that no sentence of

imprisonment is appropriate. We should like it to be possible for a

judge to be able to make a hospital order under section 60 of the Mental

Health Act 1959 or a probation order with or without conditions under

section 4 of the Criminal Justice Act 1948 (c.58) or for him to order a

conditional discharge where he is satisfied that it would be contrary to.

the interests of justice for the accused to serve any sentence of imprisonment.

“But to achieve this result involves difficulties which we shall try to resolve,

our provisional view being that special provision should be made for these

cases. We shall return to this matter in our final report.

SUMMARY OF PROVISIONAL CONCLUSIONS

43. To sum up, our main provisional conclusions on the penalty for

murder are]

(1) that the mandatory life sentence for murder should be retained

(subject to (4) below) (paragraph 23);

(2) that the power of the court to make a recommendation as to

the minimum period under section 1(2) of the Murder (Abolition of

Death Penalty) Act 1965 should be retained and that the law should

be changed so that a recommendation becomes appealable (paragraphs

33 and 36);

() Paragraph 12.
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(3) that a person under 18 convicted of murder should be sentenced
to detention in such place and for such period and subject to such
conditions as to release as the Secretary of State may direct; and that
no recommendation as to the minimum term should be made in such
cases (paragraphs 40 and 41);

(4) that we should give further consideration to the proposal that,
in certain tragic cases of murder, a judge should be able to make a
hospital order or a probation order or order a conditional discharge
where he is satisfied that it would be contrary to the interests of justice
for the accused to serve any sentence of imprisonment (paragraph 42).()< eRAEY tl tas cata ce it

3 Edmund DAVIES, Chairman

Frederick LAWTON

j Donald FINNEMORE
Arthur, Evan JAMES

Mervyn GRIFFITH-JONES

Rupert CROSS

John HAZAN

Kenneth JONES

Frank MILTON

David NAPLEY

i Wiliam SCOTT

Norman J. SKELHORN

John SMITH.

Glanville WILLIAMS

3a hart ie

pigs saaa ant

J. NURSAW, Secretary

B. R. PUGH, Assistant Secretary

‘IS Deceraiber 1972

Note: Professor D. R. Seaborne Davies has not thought it right to sign this report because
he was obliged by other duties to be absent from most of the meetings when the committee
considered the subjects dealt with in it.

(‘) As indicated in paragraph 13, Professor Williams does not concur in provisional
conclusions (1) and (2). ‘
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APPENDIX. |

4 TABLEA | |

t RELEASE ON LICENCE OF LIFE SENTENCE PRISONERS |

i Life sentence cases considered by the Parole Board, May 1968-December 1971

; Cases referred to Parole Board... we we wee .. 451

4 Cases recommended for release ... mo Lee wee «145

4 Cases not recommended for release Le wee Les w= 243

. Recalls: licence based on Parole Board’s recommendation ... 4

4 licensed before Parole Board became operative wee 22

; released immediately on consideration of prisoner’s

a representations Lee Les wee we wee 2

Cases referred for variation and cancellation of conditions,

; review of release date, etc. wee we Le bees 35

: Life sentence cases considered by the Parole Board 1971

Cases referred to the Parole Board ves ve vee w. 124

q Cases recommended for release:

Murder yee ves ves bee we 34

Manslaughter ... 0... bees be 7

Other ... we Le ves vee we Nit

— 4]

‘ Recommendations accepted by the Secretary of State ... wee 37

; Cases not recommended for release wee wee wes we 68

j Recalls: licence based on Parole Board’s recommendation... 1

4 licensed before Parole Board became operative ees 4

4 released immediately on consideration of prisoner’s .
representations... wee kes we bee wes 2.

Cases referred for variation and cancellation of conditions, .
review of release date, etc. sae see bes vee see 8

3
j
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TABLE B

LENGTH OF DETENTION OF MURDERERS RELEASED FROM PRISON OVER THE PAST 10 YEARS

Served| Served Served
Year of J 2 31}4/5 /6;7., 8 ; 9 | 10; 11112) 13) 14) 15116} 17 | 18 | 19; 20 years | Total

release year | years or more

1962... see —_ — j— joa —f;—}—t 3} 2,—-)/—7—y—]} Pye—jy-— fei eH te — 6

1963... wee — — }—|] 1)/—|]—Jf—)} 3 3 1),—)—j}]—f—J}—i—f—j — | — — 8

1964... see —_: — Jj;/—;—] 1 1 5| 7 Li—1—]—}—] tp-—-j—J]J—j-— ~ 17

1965... wee — — }—j;—] J)/—) 3) a1} €] ty}—j—j—}—f—)/—7;—J]—l/— 2 22
(i at

20 years

lat

. 21 years)

1966... wee — — |—}]—;—!|—; 1 4/14! 2) 1f//—j;—!}—}—};—j;—]|—]— — 22

1967... wes 1 — f— J— | EP—] 5] 4b 7] 27$—-F—f — fF — | — fF —- | — | — | — — 20

1968 ow. 1* — ;—}/—/—)'—] 2) 5] 12;—] 3} 27—-}—f—!—Jy—;—f— — 25

1969 weet —_— — |—}j—!—|]—)/ I 7/13) 4) 1 Pre—t—t}]—J]J—i—]—ir —. | 27

1970... tee — — |—| 1}/—|j—}] 1 3;12' 6{—] Ty—i—fejH—l—j_—ti— — 24

1971... wee — — |—;—!~—|—; I 2) 41 5 1 21'—); 4'—] fty-—}|—f— j 2]

, {at
24 years) | |

1972... se — — j—| 1i—] 1 I 4) 7) 1 2} 1 Py}—) Py—yr—l Hj] -— 20
(to 18 August .

1972)

Total ... 2 — 1 3) 2) 2116) 51) 85-' 23) 8) 7 1 $4 2) ty—-jreje— 3 252

* Served 6 months—mercy killing.
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TABLE C

BREAKDOWN OF 96 LIFE SENTENCE PRISONERS WHO,

ON 18 AUGUST, 1972, HAD SERVED NINE YEARS OR MORE

Years served Murder Manslaughter | Other offences Total

20-21 1 — _ 1

19-20 — — — —

18-19 — — — _—

17-18 — — — —_

16-17 _ _— 1 ]

15-16 4 — 1 5

14-15 4 1 _ 5

13-14 7 1 2 10

12-13 3 3 — 6

11-12 1] 3 —_ 14

10-11 10 5 2 17

9-10 32 5 — 31

72 18 6 96

Printed in England and published by Her Majesty's Stationery Office

* Includes ] woman.

3136808 Dd. 141678 K48 1/73
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Government Gouvernement
: of Canada du Canada ; MEMORANDUM NOTE DE SERVICE

~a) 
.

Py

~ of
a 

a

. 
. SECURITY- CLASSIFICATION: DE SECURITE

2D MR. A. J. MacLEOD, 0.C.
OUR FiLE— N/REFERENCE

[— oe ‘ | YOUR File v/REFERENGE

FROM oa . SDE DEPUTY SOLICITOR GENERAL SATE

| | , February 5, 1973

SUBJECT

ou Gapital Punishment _ Solicitor General's Meeting with
Canadian Association of Chiefs of Police

In preparation for the meeting that the Solicitor General will
have on Wednesday, February 7th with the above Association, it would be

appreciated if you could prepare a summary of the Brief of the Association
on Capital Punishment, a copy of which is attached.

C2 aE
Attach. Roger Tassé

RT/ROP

@¢
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. (HE DEPUTY SOLICITOR GENERAL . | 7 Comte ere oa. 2g a/t%

SPECIAL ADVISER, a Ce a -
CORRECTIONAL POLICE = pe puary 25 1973

Notice of Hoton neha =e Beers
“This Notice of Motion is a8 follows:

u. ‘That, in the opinion of this House,. the government
should introduce oa measure to provide that, on polling |
day at the next general election, there shall be held 4
national plebiscite on the question of the abolition of

capital punishment and on the related and consequent
questions erising therefrom. " a

I can. only susgest that the issue of capltat punishment
is no more important than many others that might be suggented a8
the basis for a national referendum.

- Jt has never been the practice in Canada to submit
4ssues ~ sociological or other - to the public by way of

referendum. I suppose that capital punishment has. been 4
' gociological.issue ever since Cain slew Apel, Capital punishment
does not seem to me to be the issue upon which, by way of precedent,
publics Government should eek to determine the views of the
public.

“It is. said that Members of: Parliament are supposed to
reflect the opinions of the majority of their constituents. It
is said, also, that Members of Parliament should be leaders in
thinking of the national good and not necessarily reflect the
-views - prejudiced as those views from tine to tine may be - of

their constituents. .

a : “Finally, I would say that the highly emotional issue of
, capital punishnent ehould not be bound up with the question of the
-- @leetion of a national government. If it can be said that a free

vote in the House is desirable co that a government vould not stand.
or fa11 on the issue of capital punishment, it would seem to be
equally true that a government chould not be elected - or fail to

. be re-elected ~ Of the issue of capital punishment.

. y
*
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DEPARTMENT OF THE SOLICITOR GENERAL

‘MINISTERE DU SOLLICITEUR GENERAL

W@ - xonanousoa MEMORANDUM 22-2-73

O
Mr. Tassé:

As .requested.

“ B.C. Hofley ‘

Oe shar | P3- 001567
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Government Gouvernement

of Canada du Canada MEMORANDUM , NOTE DE SERVICE
. 

, G

9 - OM eyio - pes, 
C \ ; - 1S‘—— ~ Or ¢ - SECURITY - CLASSIFICATION. DE SECURITE

con 24 Ls) fa

eD Deputy Solicitor General. reg fi 3161
« OUR FILE— N/ REFERENCE

sO acess neat AT eeeE a OE

| oy SSlER

[~~ veneeeeee} waeneeced YOUR FILE— V/REFERENCE

FROM Departmental Assistant.
: DATE

{ | February 19, 1973

OBE Notice of Motion No. 40 - Mr. Towers ( copital ponnht)

Reference this office memorandum of

January 31, 1973. May hastening action be taken on

the brief requested.

1S robbing

ou File 6-5

uly te Motou HO

OC “there is wo trace

My. Mostey’s

woking pape +4 /
omy rekon on as,

apa, walter wf BM lo cg
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| . DEPARTMENT OF JUSTICE :

MINISTERE DE LA JUSTICE . _ “

‘CONPIDENTIAL. : Ottawa, Ontario.
| February 2,.1973

Mr. Roger Tassé,

|

Deputy Solicitor. General, y Cad
Department ‘of!Solicitor General, —

Room 323, oo

Sir Wilfred Laurier Building,

340 Laurier Avenue West,

Ottawa, Ont. §
- vy

BY HAND -

ty

Dear Mr. Tassé,

I 230 ,000-50°

Re:| Capital. Punishment Legislation:

Attached for your information are the following:
t :

(1) Copy of my memorandum dated January 29, 1973 to. ~
_ the Minister of Justice outlining the alternatives |

that: have been discussed to the Bill now before

the House. Since this memorandum was intended

ME for internal use only, J would appreciate it.
if you would treat it as confidential...
re de 

3

(2) Five copies each of draft Bills incorporating
the proposals contained in the second, third
and sixth alternatives summarized in my memorandum.

D.S. Thorson

Associate Deputy Minister

| ee

Jo 9014569
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OTTAWA ONTARIO

CANADA KiN 6N5CRIMINOLOGIE :

' MonsteursRogér Tassé," 4
Solliciteur Général Adjoint,
Pi€ce 323,

Edifice Sir Wilfrid Laurier,
-avenue Laurier, |

<-

- Dear Mr. Tassé:
t
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UNIVERSITY OF OTTAWA

CRIMINOLOGY -

January 31, °1973.

S

Following our telephone conversation I enclose a copy
of my letter of March 24th, 1966,

with regard to capital punishment.
to Mr. Reid Scott,.M.P.,.

. The proposal contained in

“my letter was subject to discussions and negotiations in the

*

House of Commons at that time and apparently was accepted in

principle by an informal working group. representing all political
parties,’ including Social Credit. The proposal was lost,

however, when a motion was made in favour of total abolition;
this motion was subsequently defeated.

-The enclosed letter still represents my point of view
t

as a researcher, but my proposal cannot be implemented at

the present time because of the change in public opinion. In.

principle capital punishment may be favoured,

the limits I suggest, but if any murderer were hanged there would

be a public: outcry.

especially within

‘ - As you know, I have been’a member and executive officer.

of a number of national and international bodies concerned

with criminal law and criminology, and a consultant to the

United Nations on research and policy in the social defence field.
My contacts with these organizations and with lawyers and

criminologists in Canada and abroad lead me to say that any

government allowing the resumption of executions would be

condemned by world opinion; along with the government the

-'wholé. country would be condemned.
F

'

'

|

a
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I have read that another proposal has been made, to

take the issue of capital punishment to the Supreme Court.

Neither as a lawyer nor as a political scientist can I

believe this proper in a parliamentary democracy. In Canada

the ultimate power of decision on what laws we are to have rests

with Parliament; in the United States to a large extent this

power has been transferred to politically appointed judges.

Whether the United States' form of government is democratic

or not is not at issue; but it is not the parliamentary system

we have here.

I hope these remarks will be helpful to you and to

the Honourable Warren Allmand.

——__vours sincerely,

T. Gry pm
Director.

encl.
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© DEPARTMENT OF JUSTICE et ee
wot

CONBIDENTIAL « --
BY HAND 2th January, 1973.

"MEMORANDUM FOR: THE MINISTER OF JUSTICE) 71° 07) Lowa

"FROM: DS THORSON a rs

pe oO sO “230000-S0
Re: | Capital Punishment.

em . wo:. : “ . ot ae .

e Ft “You asked me this morning: for a note. summarizing
co br ief ly the alternatives that we have canvassed to. the Bill .

now before. the House. dealing with. capital punishment. ve

All the alternatives have ‘one ‘element’ in common,
namély the abolition of capital punishment in all cases of

-. . murder, regardless of the nature of the act,, the” identity te,
of. the. victin, etc. a a, a rie, a

- Ta, ‘The first. alternative would then go on to ‘incor-.
* porate.‘into the Criminal Cede a statutory prohibition ‘

. against release by the Parcié Board within fifteen years oe
3. «after conviction, This would be: coupled. with a requirement. -

that any decision of the Parole Board to release on parole
tw " . @ ‘person who has been convicted of murder must be by a . oy

@ two-thirds vote of _the members of the Board. wr

A variation of this alternative would be to .
substitute. twenty years (or even twenty-five years) as (
the minimum release’ time. ot

a The: second alternative is the. sane. as A above,
but with an added provision for a.five year. “trial periodTM

: similar to :that provided for in the Bill now before the. me
7, y House. (The: logic of such a trial period, is, I should think,

open to question, but should at leas t be: discussed. y. gos

a fs

3. a The- third alternative is to. provide’ a minimum es
-twentysyear period within which no parele may be “granted ~

- to persons who have been convicted of "specially sérious"TM —
_. kinds of murder. The ten-year rule which now prevails, by

: virtue of - the present Tegulations: under’ the Parole: Agt,

Wwe
%

ye

“* 901573
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a Wigudd apply to all other kinds of murder. - fThe. words *spectalty
» . - -g@rdousTM would, of course, net appear in the law, and are
7 intended only. as @ labol for our own convenience,/ .

so . ‘This’ alternative: would employ, ‘88 the senasure of a ae
“specially sorious”: surder, . the, existing. ‘definition of | «

. \*) Capital murder, t.0,, where it ‘is "planned and deliberate",
* ‘where the accused himself did the shooting or strangling, —
‘': where the victin was a. peace | officer. acting in the course of —

“his duties, etc. | . . 4

. Note that this alternative would require. f ginding :
Be : to be made. by the. jury, at the time of the accused's conviction,

. @ - -. .that.the murder was of the "specially serious" Kind. The -. —
JF +. finding would have to be appealable, and the accused would == °

“> have to be given notice, before the commencement of the trial,
Soo, that the prosecutor intoaded to lead evidence. to prove that ?

the nurder foil within’ this class. . | , feo ve

oN ALS, The fourth iternative is. ‘the. sane as. 3: above, ‘but
would substitute a different measure of the kind of murder.to <“ .
which the twenty-year rule would apply. Tha- ‘Deputy Solicitor. < .
General has suggested that it. should include murders in the ~ |. :

.. + S@urse of aircraft’ hijackings, - the killing of persons held - “
_-,°. * ‘aS hostages, tho killing of kidnapped ‘persons, “etcetera”,
_o. «-? cf/Phe “etcetera” is, I think, the real problem with. this.
~ - ,* Suggestion, If wevate to follow Mr, Tass6é's suggestion, _
ao what should the test be, and will-not the debate te endless . -

on whatever. description of offences. we may decide upon? — ae
- ¢§. §0 far, no attempt “has” yet. ‘been nade to draft this particular oo

6 ". glternative,7 a, _ : Sot

te

8. The: ‘gitth alternot ive is ‘the sine as ‘either os or ta
above ,. but, again with on added provision fora “trial, ‘periedTM |
(the logic of which is iso open to. question : ag in the case
of alterndtive. $2). _ ees oo . bo

ee 6. The sixth alternative’ Con which’ drafting is currentay.
ee underway) is the one that..you. have-suggested, which would |

So, _. Yequire the trial judge (possibly on. the bosis. ‘of a reconnen- ;,
_ dation made by the jury) to fin a tine; between ten years and

“twanty-five yoars following coliviction, befere which a, convicted -
person may not -be released on parole. This- requirement: would -

govern in-gil cases of murder, whethor “specially | seriousTM or
i) “otherwise. of to . wes Me

ce

a Be 901874
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.. ' ° A wartation of this.particular alternative would
“ ‘be te confer a discretion on the trial judge to fix-a time o

_ hetweel ton yoars and tventy~five years, failing the exercise |.
of which the present ten-year rulo could be made to apply...) ~.

. Probably « nere accoptable variation would be to provide ae
. that twenty-five yoars before eligibility for parcie would
~be tho normal rule, oxcept that the trial judge would have
a diserotion to fix a lesser number of years (but not less
than ten) before which parole may not be granted. All such.
decisions of the fudge, including any failure or neglect to

7 . - g@xeréise his discretion,. would probably have to be made me

poe * appealiable by the accused and by the Crown in the sane way’. .
. ° * that the conviction itself is appeslable. © 2 °° | we

eo. "sion | As E dadicated on the telephone, officials of the
- - ‘Solicitor General's Department have objected strongly te

ae ° . glternative. ¢6 as a denial of the basic:philosophy of the _
-~. * . " -Bepote-:Aet and the parole system, which is concerned with 9 | -

the behaviour and attitude of the offender in the period -
- | fellowing his conviction, the likeliheed of his eventual
“, “guecessful rehabilitation and return te society, the risk ~-- °°.
. te:the public of returning him-to society, and other similar: =. >

considerations.~ You will, no doubt, wish to assess the — So
merits of this objection. in the. light of the hoped-for -. °°
“trade of f" of achieving total abolition, in ‘the climate |
of opinion that now exists, 20 2 ot St

a @ - . ; A . - . a oo a ees : hoe « . of oe an - . a a oe

. \. One final variation might aiso be mentioned, which. - |
could be.zade to apply to a humber of the alternatives. des-

-eribed above... If it appears that strong pressure will be.
brought. to boar to Limit. or do ‘away with the powor.of granting .
‘executive clemency, the law could provide that “unless the -« ..

ee Parliament of Canada otherwise directs no person .. + . shall
yy . ‘be ¥efoased on pareic until . «+. ", With this kind of © 2.

aa formalation in the law it would become very di¢ficult, politically, a
_ to exercise executive clemency, but the way would still opens

1) to, provide for early rélease in exceptional cases, with the’ |
ot ‘approval of Parliament. This variation is.of course recommended . |
1) vgndy as a possible "fall-back" position, Bt
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Document disclosed under the Access to Information Act

Document divulgué en ee la FE i sublacces a l'information

n Government Gouvernement

of Canada du Canada MEMORANDUM NOTE DE SERVICE
*ee 7

>

- _ SECURITY - CLASSIFICATION-DE SECURITE

TO

A FILE Ps OUR FILE~ N/REFERENCE

Dy

[ YOUR FILE—V/REFERENCE

FROM

DATE

Jan. 26th, 1973
_

SUBJECT

OBJET

Capital Punishment

I spoke to Mr. Clifford concerning the

return on Capital Punishment. Mr. Clifford informed me that
the information he discussed with Mr. Tassé was related to

returns from national governments on this question. These had

all been published and would be sent to us.

The questionnaire on capital punishment

was a separate matter and had only been sent to National

Correspondents and not to governments, which explained why
we received one since I am the National Correspondent.

Mr. Clifford said that the returns to this questionnaire

were very slow, but he would try to send whatever is available.

B.C. Hofley.
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Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur l'accés a l’information

a y -

Government Gouvernement AF PIG
oe du Canada MEMORANDUM NOTE DE SERVICE

[ oN | SECURITY - CLASSIFICATION- DE SECURITE

PD ASSISTANT DEPUTY SOLICITOR GENERAL
OUR FILE— N/REFERENCE

| J
[ 

| YOUR FILE— V/REFERENCE .

FROM SPECIAL ASSISTANT
DATE

| _| January 24, 1973

SUBJECT

OBJET

THE DEATH PENALTY IN THE UNITED STATES

The United States Supreme Court, in the case of

Furmanv. Georgia, 33 L.Ed. 2a 346, decided “py majority of

five to four that capital punishment was unconstitutional as
being eruel and unusual punishment, contrary to the eighth

amendment, as applied to the States by the fourteenth amend-—

ment. Three judges of the majority, Mister Justices Douglas,

Brennan and Marshall, held that the death penalty was un-

constitutional regardless of the form it took. The other

two judges of the majority, Mister Justices Stewart and White

held that the legislative death penalty giving discretion to

judge and jury was unconstitutional because it failed to

produce even-handed justice. According to them the selection

— process involved no rational pattern. _

The Chief Justice Burger, in dissent, with Mr.

Justices Blackmun, Powell and Rehnquist agreeing, pointed out

that the judgement of Mr. Justices Stewart and White stopped

short of condemning the death penalty outright. Providing

legislative standards for judges and juries to follow would

not be sufficient to meet the objections of these two judges,

because, firstly, suitable guidelines would be difficult to

establish and, secondly, even if such guidelines were

established patterns might not change. Sentencing patterns

would change if the death sentence was made mandatory in

certain cases. But, if that is all the legislators could

constitutionally do, Mr. Justice Burger and the other three

dissenting judges would have preferred the court opt for total

abolition. Even though the four dissenting judges held that

a legislated death senality with judge and jury option was not

unconstitutional, they might be persuaded that a mandatory

death penalty was unconspitutional as being arbitrary and

doctrinaire. os

Glasser eece 2/

001577
. . 

‘ 
t + .

. ve 4 ‘ :

~ -CGSB STANDARD FORM 22d a ¢ ’ 7540-21 -865- 6699 noo ° viv’ FORMULE‘-NORMALISEE 22d DE t' ONGC.
” a « 5 . : Tae . :



Document disclosed under the Access to Information Act —
Document divulgué en vertu de la Loj sur l'accés a l’information

e i

American Attorney General Richard G. Eleindienst,

in a press conference of January 4, 1973, stated that he expec-
ted the Nixon administration to ask Congress to legislate a
mandatory death penalty for specific crimes, such as kid~
napping, assassination, bombing of public bulldings, hijack-
ing of airplanes and killing of a prison guard. Mr.

Kleindienst suggested that such a mandatory sentencing law

would be a constitutional capital punishment statute. However,
tn light of the obiter dictum of the Chief Justice against
mandatory and capital punishment laws, it is possible that

the only two judges of the Supreme Court that would find
such a law constitutional would be Mr. Justices Stewart and
White.

David Matas
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Document disclosed under the Access to Information Act

Document divulgué en vertu de la Lo/ sur l’accés a l'information
ys >

Government Gouvernement ; a / A/- a7 Con
of Canada — du Canada MEMORANDUM | NOTE DE SERVICE

[ ~~ : | SECURITY - CLASSIFICATION- DE SECURITE

eD DEPUTY SOLICITOR GENERAL OUR FILE — N/REFERENCE

ft , ‘ oO | YOUR FILE-V/REFERENCE

"FROM DEPARTMENTAL COUNSEL i

I | J | _jenuary-23,-1973 1. ; >

see «6Capital Punishment -

Public Reaction __

It is often stated in the newspapers and elsewhere

that in considering whether death sentences should be carried out,

or whether they should be provided for by lav, the government does

not properly consider the anguish of the victims and their families.

In this connection, I thought it might be useful for the Solicitor

General to be made aware of a letter received by this department
when the Borg case was under consideration in 1969.

I enclose a typed copy of a handwritten letter
which came to us quite wusolicited from the daughter of a policeman

who was murdered, and whose imurderer vas executed. I think it speaks
— for itseif. —

I am supplying this memorandum and its attachment

in two copies so that you may forward one to the Minister if you see

fit. |

Ts C

J.H. Hollies,

Encl. Departmental Counsel
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Document disclosed under the Access to Information Act . .

_ Document divulgué en vertu de la Loi sur l'accés a l'information

S191) COPY

June 6, 1969 —

‘Dear Sir:

. When I heard that you and your colleagues. are
the only people who can save ENNN’s life, I knew I must
write to you to ask you to spare his life, not because he is humanTM

and only capable of knowing human Feelings, but to save the family
Of I from the horrible memories and the pain to which

t have been exposed.

- one of the last two men hung in
Canada - killed my father, a policeman, the day before my eighth
birthday. The memories I have of the events that took place after |

dad was killed still haunt me. I wake up nights from the nightmares,

and I wouldn't want anyone else to know or experience them.

Please spare the J family the grief of
remembering how Mr. Serre died by releasing Borg from the death
sentence. My father's life was not brought back when Ronald Tuprin

died, Corporal Hl: life will not be brought back either.

Please don't kill

Sincerely yours

- 001580 —



Document disclosed under the Access fo Information Act

' Document divulgué en vertu deh HikurLacBEa | ‘information

, q ats ” Government Gouvernement LON. Do
“of Canada = du'Canada . MEMORANDUM NOTE DE SERVICE .

d SECURITY - CLASSIFICATION- DE SECURITE

ASSISTANT DEPUTY SOLICITOR GENERAL

Gj tA Si OUR FILE—N/REFERENCE

SOL GEN
are |e a YOUR FILE— V/REFERENCE

— nn 72Gb asre LE
FROM SPECIAL ASSISTANT

ke poncernennteat) A TE -

I HUSSIER | January 24, 1973

saw cee ce wew ee eee eer aeenee

SUBJECT

omer THE DEATH PENALTY IN THE UNITED STATES

The United States Supreme Court, in the case of

Furman v. Georgia, 33 L.Ed. 2d 346, decided by majority of
five to four that capital punishment was unconstitutional as
being cruel and unusual punishment, contrary to the eighth
amendment, as applied to the States by the fourteenth amend-

ment. Three judges of the majority, Mister Justices Douglas,

Brennan and Marshall, held that the death penalty was un-

constitutional regardless of the form it took. The other
two judges of the majority, Mister Justices Stewart and White

held that the legislative death penalty giving discretion to

judge and jury was unconstitutional because it failed to
produce even-handed justice.” According to them the selection

_ process involved no rational pattern. ~ . _

The Chief Justice Burger, in dissent, with Mr.
Justices Blackmun, Powell and Rehnquist agreeing, pointed out

that the judgement of Mr. Justices Stewart and White stopped

short of condemning the death penalty outright. Providing

legislative standards -for judges ‘and juries to, follow would
not be sufficient to meet the objections of these two judges,’

because, firstly, suitable guidelines would be difficult. to

establish and, secondly, even if such. guidelines were.,.:

established patterns might not change. Sentencing patterns
would change if the death.sentence was made mandatory in “ .

certain cases. But, if that. is all the legislators could te
constitutionally do, Mr. Justice. Burger and the other three ne
dissenting judges would have. preferred. the court opt for total

abolition.. Even though the four dissenting judges held that.--

a legislated death penalty with judge and jury option was not
- unconstitutional, they might be persuaded that a mandatory ©

death penalty was unconstitutional as. ; being arbitrary and
doctrinaire. . ¢

.. 2/
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Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Loj sur l'accés a l’information

American Attorney General Richard G. Kleindienst,

in a press conference of January 4, 1973, stated that he expec-—

ted the Nixon administration to ask Congress to legislate a

mandatory death penalty for specific crimes, such as kid-

napping, assassination, bombing of public buildings, hijack-

ing of airplanes and killing of a prison guard. Mr.

Kleindienst suggested that such a mandatory sentencing law

would be a constitutional capital punishment statute. However,

in light of the obiter dictum of the Chief Justice against

mandatory and capital punishment laws, it is possible that

the only two judges of the Supreme Court that would find

such a law constitutional would be Mr. Justices Stewart and

White.
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Document disclosed under the Access to Information Act
ate , Document divulgué en vertu de ly Lovey Faces a'information

0 Government Gouvernement

of Canada du Canada MEMORANDUM NOTE DE SERVICE

[ , | SECURITY - CLASSIFICATION- DE SECURITE

to [ DEPUTY SOLICITOR GENERAL
; 

- 

OUR FILE~ N/REFERENCE

L_ _
[ 

| YOUR FILE— ¥/REFERENCE

FROM DEPARTMENTAL COUNSEL -
DE 

DATE

| | January 23, 1973

SUBJECT Capital Punishment -

Public Reaction

ee

It is often stated in the newspapers and elsewhere .

[Fite ' that in considering whether death sentences should be carried out,
on or whether they should be provided for by law, the government does

[itlasss “F not} properly consider the anguish of the victims and their families.
ee this connection, I thought it might be useful for the Solicitor

Cy’ General to be made aware of a letter received by this department

when the Borg case was under consideration in 1969.

I enclose a typed copy of a handwritten letter

which came to us quite unsolicited from the daughter of a policeman

who was murdered, and whose murderer was executed. I think it speaks

— for itself.

I am supplying this memorandum and its attachment

in two copies so that you may forward one to the Minister if you see

fit,

C J.H. Hollies,

Encl, Departmental Counsel

JHH/mab
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Document disclosed under the Access to Information Act

Document divulgué en vertu de la Loi sur l’'accés a l'information

COPY
s.19(1) a

June 6, 1969

Dear Sir:

When I heard that you and your colleagues are

the only people who can save a ; life, I knew I must
write to you to ask you to spare his life, not because he is human

and only capable of knowing human feelings, but to save the family

of ER from the horrible memories and the pain to which

I have been exposed.

- one of the last two men hung in

Canada - killed my father, a policeman, the day before my eighth

birthday. The memories I have of the events that took place after

dad was killed still haunt me. I wake up nights from the nightmares,

and I wouldn't want anyone else to know or experience them.

Please spare the JJ family the grief of

remembering how Mr. ME ied by releasing Borg from the death

sentence. My father's life was not brought back when Ronald Tuprin

died, Corporal Biggar's life will not be brought back either.

Please don't kill po

Sincerely yours
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. Document disclosed under the Access to Information Act .

een ee Document divulgué en vertu de la Loi sur 'accés a l'information

B ig Government Gouvernement .
i of Canada du Canada RMAEMORANDUM NOTE DE SERVICE

mo

2B _ DEPUTY SOLICITOR GENERAL

c

| : SECURITY- CLASSIFICATION. DE SECURITE _

OUR FILE ~ N/REFERENCE

~] YOUR FILE— V/REFERENCE

from DEPARTMENTAL COUNSEL | -
DE

DATE

[_ | | January 23, 1973

seer Capital Punishment -
OBJET . Sa s .

Public Reaction

; It is often stated in the newspapers and elsewhere

that in considering whether death sentences should be carried out,

or whether they should be provided for by law, the government does

not properly consider the anguish of the victims and their families.

In this connection, I thought it might be useful for the Solicitor

General to be made aware of a letter received by this department

when the Borg case was under consideration in 1969.

I enclose a typed copy of a handwritten letter

which came to us quite unsolicited from the daughter of a policeman

who was murdered, and whose murderer was executed. I think it speaks

_ for itself. . _
-

I am supplying this memorandum and its attachment

in two copies so that you may forward one to the Minister if you see

fit.

C IK. Hollies,

Encl. ' Departmental Counsel

JHH/mab
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Document disclosed under the Access fo Information Act" -
- : Document divulgué en vertu de la Lo/ sur l’accés a I'information

oo | COPY :

t f

|| | June 6, 1969

i

Dear Sir: |

When I heard that you and your colleagues are

the only people who can save Ms life, I knew I must

write to you to ask you to spare his life, not because he is human

' and ‘only capable of knowing human feelings, but to save the family

«Of I fr0m the horrible memories and the pain to which

I have been exposed, i

i. - one of the last -two men hung in

Canada -' killed my father, a policeman, the day before my eighth
birthday. The memories I have of the events 'that took place after

dad was killed still haunt me. I wake up nights from the nightmares,

and I wouldn't want anyone else to know or experience them.

Please spare the ME fey the grief of
remembering how Mr. ME <ied by releasing Borg from the death

sentence. My father's life was not brought back when Ronald Tuprin

died, Corporal Biggar's life will not be brought back either.

Please don't kill Pe

|

Sincerely yours

: : '

| :

: 1
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Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Loj sur l'accés a l'information

5.19(1) CONFIDENTIAL

BY BAND

J EL - FPO e

Ottawa, Ontario,

K1A OPS

January 22, 1973

Dear Mr. P|

Thank you for your letter of January 19 enclosing a discussion

draft of ea Bill abolishing el] capital punishment for ourder. I hepe to

be in a position to let you have our comments on the draft within the next

day or 80.

In the meantime, I would like to emphasize that the Solicitor

General is of the view that any changes of the type incorperated in the

discussion draft that accompanied your letter of January 19, should be

brought forwerd by way of amendments to B1l1 C-2 which has slready been

tabled in the Eouse of Commons. Consequently, I would like te request that

a set of the necessary amendments to Bill C~2 to effect these changes be

drafted.

I have also discussed with you and Mr. duPlessia the possibility

of a different set of rules regarding the minimum period of time that a

murderer should serve in penitentiary before becoming eligtble for a

release on parole. For exawple, the 10-year rule could continue te apply

in the case of all murderers except that e 15-year rule would apply in the

case of murders connected with hijacking, persons kept as hostages, attecks

on government property resulting in death of individuals, etc. Ie would be

important that the various tachnical problems involved in drafting amend-~

ments incorporating an approach of this type be looked into, se that drafting

could proceed as quickly as possible, should it be decided that amendments

of thie type should be prepared.

Fours, sincerely,
ORIGINAL SIGNE PAR

R TASSE

Roger Tassé

RT/HL/ ROP

Nr. BD. S$. Thorson,

Associate Deputy Minister of Juatice,

Justice Building,

Kent ond Wellington Streets,

Ottawa, Ontario
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Document disclosed under the Access to Information Act

i Document divulgué en vertu de la Loi sur l’'accés a l'information

ke pene 9002

» Ontario.

a K1A OH8

BY HAND . January 19,

Mr. Roger Passé,
Deputy: Solicitor General,
Department of Solicitor General,
Room 323,

Sir Wilfred Laurier Building,
340 Laurier Avenue West,

Ottawa, “Ont.

|

230 ,000-50

Re:. Capital Punishment Le

|
Dear Mr. Tassé,

‘Attached is a discussion dr

abolishing all capital punishment for

Yours

1973.

islation.

aft of a. Bill:

murd

truly,

Associ hte Deputy Minister
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Document disclosed under the pod 5 Information Act

Document he. e ay aes a informatio

Mpencg is /Canadian en Ad.
Ambassade’du Canada Me
Office of Information

1771 N Street, NW

Washington, DC 20036

(202) 785-1400

17 January 1973.

Mr. B.C. Hofley,

Asst. Deputy Solicitor General,
Solicitor General's Office,

Sir Wilfrid Laurier Bldg.,

OTTAWA K1A OP8, Ontario.

With the compliments

of the Office of Information5
De la part
du Bureau de |'Information

E.R. Johnston

Second Secretary (Information)
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Document disclosed under the Aecess to Information Act

Document divulgué en vertu de la Loj-sur l’accés 4 l'information

DEPARTMENT OF EXTERNAL AFFAIRS Sl- Fe (.
L

|

Fases..Hijack..Dealth wenalt ov. StanSubject WS:

“Date ad J. aniariuld. beh 203... Ublication... Theyot Le suns et se
- US . Eases Hijack Death Penalty Siand,

Some indications “of uncer
tainty remuined, however. For:

example, the statement cris-!

: By Sanford J. Ungar | ible may interfere with, rather
Woshington Post Staff Writer | than enhance, effective law

' The -Nixen- administration enforcement. ”
‘formally backed off yesterday | ‘In a. statement that had partment “has serious doubt"
from Attorney General Rich- been cleared with top officials shout the cons titutionality of |

?,

ard G, Kleindienst’s statement iat Justice. the White House the geath-penalty provisions |i

‘last week that a mandatory jarid the Office of Management j, the Senate anti- hijack bill.|
death penalty should be en- land Budget, Cramton told the 1,4 the word “sericus was
acted for skyjacking and other |sena ators that the administra; o-osced out on every Coby.
“cold-blooded, premeditated” !tion actually prefers Despite the ongcing contro- \
federal crimes. “legislation Hmiting capital vercy over the death penalty!

Testifying before the Senate |Punishment to certain well-de- in hijack. cases, most of the
Aviation Subcommittee on an|fined situations of aircraft pl. reworks at yesterday's hear-
anti-hijacking bill, Assistant jracy and providing standards ing focused on the Nixon ad-

Attorney General Roger C.:for its imposition.” iministration’s emergency reg-

nally said that the Justice De-j"

local’ airnort security . in the |
‘hands of federal officiais. as|
orovided in the Senate bill. |

Lee Hines, the pilot of an}

Eastern Airlines jet hijacked:

in Houston last Octoher and’

flown to Cuba, said that local

law enforcement officers may

“have a badge, a uniform and

‘a gun, but they don’t necessar-

ily protect us.’ :

Administration witnesses
said, however. that apart from

budgetary questions they were

concerned . about -estabilsh-

Cramton said, “Punishment| ‘He said the “mechanism”! ulationsissued iast month, re-|ment of a new “federal police
that is too severe or too inflex-:most likely to be recom: quiring airlines to screen alii force’ which, under the terms
. ‘mended by the Justice Depart: passengers and directing ai sof the Senate bill, would be

tment is a two-stage trial for ports to station a local law en-}“an ait transportation secu-

defendants charged with capii forcement. officer at the pas-

ital erimes, one stage for deterisenger checkpoint for each
lmining guilt and the other for Hight.

punishment. ~ Subcommittee members:
In the second stage. thdfrom boto parties excariated

jury would consider “cireura| retiring . Transportation Secre-
stances of aggravation ang tary John A. Volpe: for trying,
mitigation” to decide whether 2s Sen, Marlow W. Cook (2-

‘ . thea ¢ 4 1 it. “lo enforce a pro-
imposed. ‘er am without paying for it.”

“Cramton said thai if thé, “The American people are:
charge were hijacking, for ex! {looking to their federal gov

iernment—not to ,the local
e, ar gravating cir | :ample, an aggravating circum sheriff's cifice—for a program’

halt

“h Penany should ny. Be

stance would be loss of life 1 : ae,
: ae vg vein, 4 60 insure that hijackings don’t
the finding that “the crim continue,” Cook said.

thad been committed in an es" Representatives of the Air
jBecially heinous, cruel or de}Transport Association of
ipraved manner.” America, the an ene rots

- The death penalty would ssociation an e wationa
not be imposed, however, ig League of cies also testified
the crime were mitigated by ta) ley Preterted to Aave
the fact that “the defendant).
wes under the age of 18 or|
that he was under the influ-

ence of unusttal and extreme.

mental or emotional disturb;

rity-law enforcement force un-

der the direction of the Ad-

ministrator of the Federal Avi-

ation Administration.”

Rep. Bob Eckhart (D-Texas),
sponsor of an anti-hijack bill

in the House, urged instead

that existing forces, such as

the FBI, administer the tongh--

ened airport security program. :

As for the cost, Volpe said!
the administration favors jass-'

ing it along tO passengers in!

the form of higher plane |
fares. i

ance.” . .

Cramton, tie

head of the Justice Depart

departing|

|
i

‘ment’s Office of Legal Caun-

‘sel. added that a raandatory
death penaity might be inef-

fective because il could create

‘extradition problems with

other nations and could lead a

jhijacker to believe “that he

‘'had nothing to lose Ry contin.

wing a suicidal flight rather
han surrnedering.”

Rieindienst’s statements at

a news conference last week—

.in which he explicity endorsed

‘a mandatory death penalty ap-

proach—had prompted a last-

minute review of Crarton’s

proposed testimony.

The Justice Department has

been weighing its position on

eapital punishment since last

summer, when the Supreme

Court ruled that as now im-

posed, on “a capriciously $2,

lected random handful” cf’

people, the death penalty vio-

lates the Eighth Amendment
ban on “eruel and unusual

punishment.’ 7
As presented.

Cramton’s testimony

essentially the same form as

1

yesterday,.

was in
all
aaa

‘ivinally d tratted,
ee ge a ee
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Abn enecenconerenrersnovessreacoesasn

Subject... Kleindienst..Position..Qn..Reath' Penalty Surprises His Staff

Date..JanuL202... Pent V7.3 Publication... The Washingtan..Past,

ter

‘sistant attorney

When Attorney General

Richard G. Kleindienst an-

nounced Thursday that he fa-

vors instituting.a mandatory

death penalty for certain

“premeditated, cold-blooded”

federal crimes, he surprised a

lot of peaple who work for

‘him at the Justice Depart-
‘ment...

In fact, even as Kleindienst
was outlining the proposal at

a news conference, testimony

_was being prepared for an as-

general to

take quite a different position |
when he testifies before a Sen-!

ate subcommittee next week.

A draft of the testimony

circulated at the depart-

ment yesterday has Roger C.

Cramton. outgoing chief of the

Office of Legal Counsel, ‘op-

posing a requirement that cap-

ital punishment be applied

whenever someone is con-

victed of airplane hijacking.

Skvjacking was one of the,

crimes—along with kidnaping,

assassinating a public official.

killing a prison guard and

bombing a public building—

that Kleindienst said were ap-

propriate for the mandatory

death penalty.

The Attorney General pre-

dicted that legislation along

those lines would be sent to

Capitol. Hill by the Nixon ad-}
thinistration this year and that

if passed by Congress, it

would be constitutional.

But Cramton is.now sched-!

uled to tell the Aviation Sub- |

committee of the Senate Com-

merce: Committee that - this:
could aggravate, rather than:
relieve. current law enforce- |

ment problems. |

Cramton declined yester day |
“to discuss his testimony before
Vednesday’s hearing, but Jus-}j

KlemdienstPosition
veath Penalty

Surprises His Staff
By Sanford. J. Ungar

4 Washington Post Staff Writer | ae
tional problems for the United

States, since some nations will

refuse to extradite a defend-

ant who faces certain execu

tion if convicted. |

* Some skyjackers - might

take more lives; or even blow

up an aircraft, if they knew

they faced the death penalty

and were on the verge of be-

ing apprehended.

* In some instances there

would be no’ less serious

crimes with which a skyjacker

could be charged, so that. a

jury would be faced with the

narrow choice of condemning

him to. death or setting him

free.

John W. Hushen, chief of

public information for the Jus-

tice Department, insisted that

press reports had exaggerated

the Attorney General's posi-

tion.

He said that ‘Kleindienst
was only discussing “part of

our consideration” of how to

react to the Supreme Court’s

decision last summer that the

death penalty, because it is

now unevenly applied, is

“eruel and unusual punish-

ment” in violation of the

Eighth Amendment.

But the consensus in the top

echelons of the Justice De-

partment appeared to be that

there was still no definite pol-

icy on the issue. Some said

Kieindienst had been coniused

about what is currently re-

garded as the administration’s

most likely recommendation. —
The department’s Criminal

| Division is working on the ad-

‘ ministration contribution to a

‘congressional revision of the
entire federal criminal code.

As now drafted, sources

said, the administration ver-
sion proposes a two-stage trial

in any capital case, one stage

‘tice Departntent sources in- ifor guilt and one for punish-
| volved in the developing ad-! ment. It

‘ministration policy on the; *

death senailty said that the as-|
sistant attorney general would!

includes a

mandatory feature’ that

would require the death pen-

alty in any instance where the
probably make these points | jury—in the second stage—

about

skyjacking cases:

* It might. create interna-.

the death penalty int finds such “aggravating cir-

i ‘cumstances’ as

disregard of human life.”
“the willful
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“Mandatory
Death Law

By Richard M. Cohen

Washington Post Staif Writer

ANNAPOLIS, Jan. 4-—Gov.|:

Marvin Mandel, long an advo-}'

cate of capital punishment, to-

_day said he is considering ask-

-ing the General Assembly to

‘make the death penalty man-

.datory for the murder of a po-

iceman or prison guard or the
, hijacking of an airliner.

{ Emphasizing that the pro-
{posed bill was still under con-
j sideration, Mandel said that
ithe only obstacle to its intro-

‘duction might be the inability

of his staff to make the meas-

ure’s language conform with ;

sthe Supreme Court's decision!
outlawing most executions as;

j “crucl and unusual punish: »
pment. ”

{ The governor revealed his:
fintention to reporters here-
about an hour after Attorney:
General Richard G. Klein-
_Gienst said in Washington that
lthe Nixon administration will
seek a similar federal law
from Congress. Mandel's aides:
fad at the time he made his

i See MANDEL, A22, Col. 1
an amperage eee,

.temarks, the governor was un-
aware of Kleindienst’s state-

ment.

“ Asked if he personally fa-
voréd a restoration of the

‘death penalty in Maryland,

the governor quickly said,

“¥es, I do, and Pil tell you

why if you would like me to.”

_ The governor then . described

“an incident that occured last
July at the Maryland Peniten-

‘tiary in Baltimere when he ar-

‘rived during a riot by inmates.

ou ‘One of the guards was be-

ing held on the fourth floor
right out over the ledge and

one of the prisoners (a

spokesman) was down on the

first floor talking to me, and
«we were trying to talk him

‘into releasing the prison

guard,” Mandel said.

“He said to me, “Look, : I'd

just.as soon push him out. I’m

here under life sentence and

all they can dois give me an-

‘other life sentence, so what

difference does it make?" ,

“And I said to him, ‘You

-may be wrong about that.’ He

said, ‘The Supreme Court said

T can’t get the death penalty.’

And I said, ‘Yeah, but if it’s
| mandated by the state you
.could (be executed).’ And he!

‘turned around to another pris-
oner and said, ‘Is he right?’

-and the other prisoner said.

‘He may be right.’ He turned

around and stopped talking.”

The governor said the hos-

tage guard was then freed.

The difficulty facing Mandel

and his legal aides in drafting

legislation to conform to the

Supreme Court’s decision

' .stems from the fact that the
high Court handed down nine

I the key opinions in that case.

Lhe key votes in the 5-to-4 de-

jcision eame from justices who;
‘said that the death penalty |

‘has been capriciously applied. |

Therefore. some state attor-

neys general believed that the|
eourt would accept a death

penalty that was mandatory

for certain crimes, not left up

to a judge or jury.

Mandel placed policemen

_ and prison guards into a “spe-

cial category” and said they

“needed the protection that a!

death penalty could provide. {

“You have prisoners with a

‘life sentence and the worst

" ‘you can do to them is another
i

- life sentence,’

attempted -

Friendship International Air-|-

Mandel said.
“There isnt much to deter
them. . :

As for “hijackers,
-said that Maryland should
‘lead the way” in trying to
-bring the crime under control.
He said he had been consider-
ing the bill before this week’s

skyjacking at

‘port and could not say if any

-other attempts had been made
in Maryland. The proposal

‘would impose state’ penalties
: ‘for hijacking in addition to al-

Teady-existing federal. penal-
ties.

* “F think that this is not only |:
‘severe, but I think it affects a

“whole nation .. . and its abil-

ae to. travel, _its ability to

“Mandel has tor some time
remarked on the deterrent

value of capital punishment.

Following the riots at Attica
State Prison in New York in
September, 1971, Mandel

‘turned to an aide and said,

_“Now, will they ‘restore the
death penalty?”
. The General Assembly, for
the most part, appears to
share the governor’s attitude |:

and over the years consist-

ently has rejected attempts to

abolish the death penalty in

.Maryland. It is likely that an

' attempt to re-establish it in

conformance with the Su-

preme Court's decision would

‘be successful.

"A bill'similar to the one de-

Scribed by Mandel today has

‘already been prefiled by Del.

Richard Rynd (D-Baltimore)

for introduction Tuesday when

the. General Assembly con-

venes. Mandel, as is his cus-

iom, may adopt this bill as an

administration measure.
. Florida last month became

the first state to reinstate cap-

ital punishment, passing the

bill by lopsided margins in a

special session called by Gov.

Reubin Askew. -

~ Maryland has not used the

gas chamber at the state peni-

tentiarv Since 1961 when Rob-

ert Robertson was executed

for murder. On taking office

in 1969, Mandel declared that

he would permit no executions

until the Supreme Court ruled

on the constitutionality of the

death penalty. At the time it

ruled; Maryland had 23 per-

ggns on death row.

Mandel |
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4 By Sanford J. ‘Ungar
Washingtod Post Staff Writer

Attorney General Richard G. Kleindienst said yester-!
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day that the Nixon administration will ask Congress this:
‘year to institute a mandatory death penalty for several

crimes.

proposal would require the
execution of anyone convicted

of kidnaping. assassinating a

public official, skyjacking, kill-

ing a. prison guard or _bomb- :

ing a public building.”

The Attorney General said

that “generally speaking” ' he

does not believe that capital

punishment “accomplishes an

overriding social purpose’ or

“is a deterrent to crime.

But he added that he feels

the death penalty would: be

effective in preventing crime

if it were vestricted to the

areas he indicated.

Kleindienst suggested that

which a jury. in effect decides

‘the questions of guilt and pun-

ishment at the. same time— |

would meet the objections of a!

Supreme Court ruling last!

summer, nl

In that decision, the high \
court ruled, 5 to 4, that the 2

death penalty, because it has{

been unevenly applied by.

{state and federal courts, is an
unconstitutional violation of.
ithe Eighth Amendment ban’

{on “cruel and unusual panish- |

ment.” :

As a result, every prisoner |

lon death row anywhere in the}
.country: must have his sen:

tence commuted. i

Severai state iegisiatures:

have since moved to reinsti-

tute capital punishment,: and

jmembers of Congress: have
also interpreted the Supreme.

Court decision as an invitation

for new federal legislation. '

However, Kleindienst’s Pro-|
posal drew an immediate neg-:

ative reaction on Capitol Hill

yesterday,
One key Senate aide said!

that the Attorney General

“has been misadvised" on how

to meet the test of the Su-

preme Court's death-penalty,

opinion, suggesting that other

approaches would bé more
| workable and more likely’ to
win acceptance.

He pointed, for example, to

&@ provision in a bill to revise

the entire federal criminal
|code. introduced by Sén. John
L. McClellan (D-Ark.) vester-
day, which would reinstitute

See PENALTIES, A423, Col. 8

of “eold- blooded, premeditated”

‘\eriminal act.

the mandatory approach—in ;

federal,
‘

AS described by Kleindienst at a news conference, the
‘the death penalty but ‘nel les
standards for its application.”
One requirement of the ‘Ate

Clellan proposal ‘is. a birfur-

eated trial, in which the -jury

decides separately on the.cis-

sues of guilt and punishment.
The McClellan bill, “the °

-; product of several years | of

study and hearings, also-Says
that the death penalty may? be
applied only where a défend-

ant, in the course of a-serious,

intentionally,

took another's life.

' The legislative’ aide.--

said it would be “madness’

the Nixon administrationé to

-believe that the Senate Sub:

Ss

pe

50
or

"4

i
a8

£

ey

committee on Criminal ‘Laws .
and Procedures: would ap-
prove the mandatory. dedth

penalty bill outlined by Klein-

dienst. Chaired by McClellan,
-the subcommittee includes
_two ardent Democratic oppo-
nents of capital punishment,

Philip A. Hart of Michigan

Massachusetts. .

Critics of the administration
approach pointed yesterday-to
what they said were two seri-
lous flaws in

|weasoning: aes
| © The assumption _ that
would-be criminals, suely as
airplane hijackers, would. be
deterred rather than embol-
(dened by the threat of,. the
i death penalty, Several‘ Key
FBI officials believe that more
lives. might be lost if hijackers
believe they will die- for’ ‘their
crime anyway. Sele

© The presumption that? the
death penalty will actually ‘be
applied. Some legal observers

to condemn someone to death,
might be more likely to aeqitit
those accused of hijacking-and
convict them instead of lesser
included offenses. such as ie:
gal possession of firearms...
Unless the Kleindienst “pro-

posal is revised to provide
that capital punishment be im-

taken during the criminal. act,

4 ‘ es Bit o -Docum disclosed anders"eh baci te saate en Vertur ‘de la

423

| tion.

and Edward M. Kennedy: of ,

Kleindienstis :

predict that jurors, reluefant:

[AL AFFAIRS

‘said one critic on Capitol Hill;
“even prosecutors will oppose
it.” .

_ The Attorney. General, had:
these comments. on other gub-
jects during his wide- ranging
news ;conference in the Great
Hall of the Justice’ ‘De Hart. -
ment yesterday: a

* The government wilt “drdp
its riot conspiracy case: against
five defendants in the Chivago .
Eight case,. rather than seek'a
new trial as required under ‘a
recent opinion of the.: Séy-

enth U.S. Cireuit Court t ofsAp-
‘ peals. . Peversing their ecaviic-

He said, however, thatvthe
Justice Department will:-push

| ahead with. trials of. the can-
| tempt-of-court charges against

‘seven of the defendants: asd .
two of their lawyers -in:

chaotic trial.

Kleindienst defended...

“warranted” the Nixon admin
istration’s decision to prose-
cute both the Chicago |. case.
growing out of demonstrations
at the 1968 Democratic. .Na-
tional Convention, and. the
Hatrisburg conspiracy case- in-
volving. Father Philip Beérci-
gan and other militant. an iwar
activists. | /

' @ The Justice Deparinicit i is
giving “serious consider ation”

to asking Congress to &

the statute which now
quires that - three-z

panel liéad the “embattled
Enforcement Assistance

ministration. -
© There: has been’ n

sion on whether to prosecut

the campaign organizations ‘of

President Nixon and Démod-
cratic we MeGevern. candidate

. that the’ GAO findings have au!
priority among the 2,000 ¢

ph aints of pessible election

violations now in the handsiof
the . Justice Department's
Criminal Division.

® The department’s: Chil
Rights Divisiea must:maké a

‘very careful examination”® of

an FBI report on the recent

fatal shooting of two students

at Southern University in ®a-

ton Rouge, La., before - dacid-
ing whether to convene’ a

grand jury investigation. . -+2

Asked whether the. situation

resembled that at Kent State

University. in 1970. when. four

students were killed but no

federal, grand jury investiga

tion was ever convened, Klein-

dienst said “we.must take-.a

posed only if another life As...

look at each case on its facts,
4 . v woe a
{ ee

Aecess [elatrnation Act :
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With reference to our discussion of last week,

1 attach some material concerning questions that the Minister

asked on the subject of capital punishment.
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Special Advisor on

Atts. Correctional Policy
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. si 19(1) Document divulgué en vertu dela Loi sur l’accés a l'information

Capital Punishment

1, How many Canadian murderers have murdered again?

We know of only one case in which a person convicted
of murder in Canada served a term of imprisonment after the death
sentence was commuted to life imprisonment, was released on ticket

of leave and again committed murder. That person was Albert V.

Westgate who was convicted in March, 1929, of the murder of a woman
in St. Vital, Manitoba. There was no apparent motive. The woman's
body had been found in a ditch, and Westgate had been seen in the
vicinity at the time of death.

served fourteen years of a life sentence and

was released on ticket of leave in 1943. He resided in

He was convicted, of the murder of a young woman who also lived in

the same roominghouse. He was executed on July 24, 1944,

It is difficult to find statistics from other

jurisdictions in connection with this matter. An Anthology entitled

The Death Penalty in America, edited by Hugo Adam Bedau, 1965, refers

to eight States of the United States. (California, Connecticut,
Maryland, Massichusetts, Michigan, Ohio, New York and Rhode Island)
where a total of 1158 murderers were paroled, of whom six committed

another murder, and nine others committed a crime of personal

violence short of murder. California was the only one with several

cases where a murderer was released and killed again.

2. ’ Should the judge have the discretion whether to impose

a death sentence or life sentence?

Bedau says (Page 403) that "If literal life imprisonment

is required for any convict, out of concern for the public safety, it
is certainly wisest that the determination of who shall serve such a

sentence should not rest in the hands of a judge or a jury, which

determines his guilt shortly after the crime, but should be in the

hands of the parole or pardon board which supervises him once he is

behind bars. The Model Penal Code of the American Law Institute

recommends that all major crimes ("felonies of the first degree")

should be punished with a maximum sentence of life and a minimum from

one to ten years. This is a complete rejection of the idea that a

judge or a Jury should have the authority to impose a life sentence

on anyone"

On the question of how long a convicted murderer should

serve in the case of a life sentence, Bedau has the following to say

about the situation in the United States. (Pages 401-2) '"'At the

present time, the opportunity for parole of life term prisoners is

far from uniform across the nation. One gets the impression from

2 001595
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i .

® some authorities that every state in the nation does permit: parole
of these prisoners if in the judgment of the state parole board the

man can be safely released. But this is incorrect. In California,

a commuted death sentence often results in a life sentence "without

possibility of parole,"' and release for anyone under this sentence

is possible only if his sentence is again commuted, this time to an

‘ordinary "life" term. In Minnesota, which has no death penalty, a

life term prisoner can be released oniy after twenty-five years of

his term has been served (though with good conduct time this can be

lowered to seventeen years). But if he has a previous felony

conviction, this adds a minimum of another seven years. Prior to

1951, the Minnesota parole law was so stringent that only two lifers,

on an average, were paroled each decade. According to a recent survey

of parole and release procedures, there are thirteen states (Arizcena,

Arkansas, Indiana, Iowa, Louisiana, Massachusetts, Nebraska, New

Hampshire, New York, Ohio, Oklahoma, Pennsylvania, Wyoming) in which

"some or all life prisoners are ineligible for parole." Thus, the

chance for a man to be paroled in these states bears no relation to

what he now is and what his prospects are for the future; it is

determined solely by his past." «
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With reference to our discussion of last week,
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asked on the subject of capital punishment.

Special Advisor on
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Capital Punishment

© ‘ rt gt, he

1. How many Canadian murderers have murdered again?

We know of only one case in which a person convicted

of murder in Canada served a term of imprisonment after the death

sentence was commuted to life imprisonment, was released on ticket

of leave and again committed murder. That person was Albert V.

Westgate who was convicted in March, 1929, of the murder of a woman

in St. Vital, Manitoba. There was no apparent motive. The woman's

body had been found in a ditch, and Westgate had been seen in the
vicinity at the time of death.

waerm served fourteen years of a life sentence and
was released on ticket of leave in 1943. He resided in ].

He was convicted of the murder of a young woman who also lived in

the same roominghouse. He was executed on July 24, 1944.

It is difficult to find statistics from other

jurisdictions in connection with this matter. An Anthology entitled
The Death Penalty in America, edited by Hugo Adam Bedau, 1965, refers

to eight States of the United States. (California, Connecticut,
Maryland, Mass@chusetts, Michigan, Ohio, New York and Rhode Island)

where a total of 1158 murderers were paroled, of whom six committed

another murder, and nine others committed a crime of personal

violence short of murder. California was the only one with several

cases where a murderer was released and killed again.

2. Should the judge have the discretion whether to impose
a death sentence or life sentence?

Bedau says (Page 403) that "If literal life imprisonment

is required for any convict, out of concern for the public safety, it

is certainly wisest that the determination of who shall serve such a

sentence should not rest in the hands of a judge or a jury, which

determines his guilt shortly after the crime, but should be in the

hands of the parole or pardon board which supervises him once he is

behind bars. The Model Penal Code of the American Law Institute

recommends that all major crimes ("felonies of the first degree")
should be punished with a maximum sentence of life and a minimum from

one to ten years. This is a complete rejection of the idea that a

judge or a jury should have the authority to impose a life sentence

on anyone",

On the question of how long a convicted murderer should

serve in the case of a life sentence, Bedau has the following to say

about the situation in the United States. (Pages 401-2) "At the
present time, the opportunity for parole of life term prisoners is

far from uniform across the nation. One gets the impression from
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some authorities that every state in the nation does permit parole

of these prisoners if in the judgment of the state parole board the

man can be safely released. But this is incorrect. In California,

a commuted death sentence often results in a life sentence "without

possibility of parole," and release for anyone under this sentence

is possible only if his sentence is again commuted, this time to an

ordinary "life" term. In Minnesota, which has no death penalty, a

life term prisoner can be released only after twenty-five years of
his term has been served (though with good conduct time this can be

lowered to seventeen years). But if he has a previous felony

conviction, this adds a minimum of another seven years. Prior to

1951, the Minnesota parole law was so stringent that only two lifers,

on an average, were paroled each decade. According to a recent survey

of parole and release procedures, there are thirteen states (Arizona,

Arkansas, Indiana, Iowa, Louisiana, Massachusetts, Nebraska, New

Hampshire, New York, Ohio, Oklahoma, Pennsylvania, Wyoming) in which

“some or all life prisoners are ineligible for parole." Thus, the

chance for a man to be paroled in these states bears no relation to

what he now is and what his prospects are for the future; it is

determined solely by his past."

fo
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THE HOUSE OF COMMONS OF CANADA

An Act to provide for a national plebiscite on the
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abolition of capital punishment
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BILL C-1i7

Loi prévoyant la tenue d’un plébiscite national sur
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Short title

Interpre-

tation

“election”

“election”

“homicide”

“homicide”

National

plebiscite

Form of

plebiscite

Ist Session, 29th Parliament, 21 Elizabeth I,

, 1973

THE HousE or Commons oF CANADA

BILL C-117

An Act to provide a national plebiscite on

the abolition of Capital Punishment

Her Majesty, by and with the advice and

consent of the Senate and House of Com-

mons of Canada, enacts as follows:

1. This act may be cited as the Capital

Punishment Plebiscite Act.

2. In this act,

‘election’ means a general election as re-

ferred to in the Canada Elections Act.

‘homicide’ means the direct or indirect

5

causing by any means of the death of a 10

human being.

3. On the date of the first election next.

held after Royal Assent is given to this act,

the Chief Electoral Officer of Canada shall

cause to be held a national plebiscite on 15

the abolition of Capital Punishinent in

Canada.

4. The chief electoral officer in carrying

out this plebiscite shall cause the wording

of the plebiscite to be as follows:

“The punishment upon conviction for

the crime of homicide shall, by amend-

ment to the Criminal Code of Canada,

be as follows:

20

1. “Death with the prerogative of 25

mercy only when so recommended by

the presiding trial judge”; or

Document disclosed under the Access fo Information Act

Document divulgué en vertu de la Lo/ sur l’accés 4 l'information

1

I

1° Session, 29° Législature, 21 Elizabeth IJ,
1973 .

CHAMBRE DES COMMUNES DU CANADA

BILL C-117

“Loi prévoyant la tenue d’un plébiscite
national sur abolition de la

peine capitale

Sa Majesté, sur l’avis et du consente-

ment du Sénat et de la Chambre des com-

munes du Canada, décréte:

L. La présente loi peut étre citée sous le ‘Titre abrégé

titre: Lot du plébiscite sur la peine capi- 5

tale.

2. Dans la présente loi Interpréta-
mat rs , . oe tion

«élection» désigne une élection générale at
«élection»

mentionnée 4 la Lot électorale du Ca-
«élection»

nada. 10

«homicide» désigne le fait de causer, di- <homicides -

rectement ou indirectement, par quelque chomicide»

moyen, la mort d’un étre humain.

3. Le jour de la premiére élection tenue —Plébiscite

immédiatement aprés la sanction de la pré- 15 national
sente loi, le directeur général des élections

du Canada fera tenir un plébiscite national

sur l’abolition de la peine capitale du Ca-

nada.

4. Pour tenir ce plébiscite, le directeur 20 Forme du

général des élections fera en sorte que le _ Piébiscite

plébiscite soit présenté en la forme suivan-

te:

«La peine, sur. déclaration de culpa-

bilité d’homicide sera, par modification 25

au Code criminel du Canada, la suivan-

te:

1. «Mort, avec prérogative de clé-

mence uniquement sur recommanda-

tion du juge présidant au procés»; ou 30

"901601
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2. “Life imprisonment with eligibility 2. «Emprisonnement 4 perpétuité

for parole or other release arising only avec possibilité de libération condi-

‘after 20 years of such sentence being tionnelle ou autre uniquement aprés

served.” . avoir purgé 20 ans de cetie peine.>

Implementa- 5. The Minister of Justice shall at the 5 5%. Le ministre de la Justice, lors de la 5 Mise en
tion of | first session at the House of Commons next —premiére session de.la Chambre des com- = 2pPlication

plebiscite flowing such plebiscite introduce a meas- | munes suivant immédiatement ce plébis- plebiscite
ure to amend the Criminal Code of Can- cite, présentera une mesure modifiant le

ada to provide for enacting into law the Code criminel du Canada de fagon & don-

result of such plebiscite. 10 ner force de loi au résultat de ce plébiscite. 10

t

\

.

t

\

Published under the authority of the Speaker of the - Publié en conformité de l’autorité de V’Orateur de Ja Chambre
House of Commons by the Queen’s Printer for Canada des communes par l’Imprimeur de la Reine pour le Canada

Available from Information Canada, Ottawa, Canada En vente A Information Canada, Ottawa, Canada ~
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ee ee DEPUTY SOLICITOR GENERAL

ge go:

‘THE SOLICITOR GENERAL ~ | b 1 | Lot ComroeweTAL, es

J.H. HOLLIES - os ra 7 ee oo
DEPARTMENTAL COUNSEL et, :: Do iy . “January any. 1973

. Parole of Persons Serving gt
Life Imprisonment -__

va! ae. ‘gass4- asked MS , in proparation for Cabinet
meeting tomorrow morning, teset out what the present

ptactice ia on the parole of peraons serving life imprison-.—

‘went, and whether it is possible‘either by regulations or by
the Board’ 8 rules. to prescribe the number of mambers who.
will be required te vote on parole and the number of .

favourable votes that must be cast before parole may be «> ~
granted. I-was further asked, if the foregoing is possible,
whether the change in procedure should be made applicable.

tO persons now serving sentences of life imprisonment er:
should apply only to those persons sentenced after’ the ‘ -

effective date of tae new procedure.

. The present. ‘practice of the ational: parole: Doe oo
Board is not “formalized”, i.e. it is net to be found in’ om re

either the regulations or the rules of the Board. The —_ oo

- practice of the Board is that each case dealing with parole wee

from a santence of life imprisonment must receive favéurabile.
votes: ‘from at ‘least five members o£ the Board.

wma L : si
eM ee ee HS ne

Although I nad previously expressed the ~
opinion that a auitable amendment might legally be made to

- the rules of the Board, under section 3(6) of the Parole.
Act, this view has. not been supported by Mr. Christie of” the
Department of Justice. Ur. Christie is of the opinion that .

‘'the provisions of section 3(5) o£ the Parole Act, giving the-

Chairman a caeting vote in the event of a tie, must.be read |
together with section 21({1) of the Interpretation. Act, which
provides that where an act is required or authorized to be. -.
aone by more than two: Persons, a majority of then may do Ate

: a

lA — Dey
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_ be very difficult to justify, in either the eyes of-the-

“ Document discloséd under the Access to Information Act
. ‘Document divulgue en vertur de fa Lol sur l’accés al ‘formation

act : oan

: , ~ ‘

~ .

he result, Mt. Christie thinks, is that no rule:
- Yeqguiring more: than a majority of a quorum of the Board

' May ba made under section 3(6) of the Parole Act, and

that legislation would be required to achieve this result.

.His’ opinion, however, was given on very short notice and

is tentative only, and-subject to reconsideration if a

formal. reference is made to the Department of Justice.

So. far as _dincorporating ‘a similar provision
in the Parole: Regulations 4s concerned, it would, in the
view of officials of the Department of Justice, and in

’ my own view, be invalid. Under-section 9 of the Parole
Act’ the Governor’in Council may make regulations.on ©

certain matters. None of the matters specifically

mentioned would relate to what is proposed.’ There is a~*
general power to make regulations prescribing "such other
“matters as (the Governor in Council) deems necessary. for

carrying out ‘the. provisions of this Act". This is not,
however, considered as ‘sufficient authority to’ make such a
regulation as is envisaged. , ;

ne ’ there remains the question of the applica-
tion of an amendment to the Board's rules (if such is.
possible) in respect of persons now serving their

Sentences. In my opinion it would be preferable to have

the amendment relate to all cases of. this kind oto nave .
of the date of sentence. If the amendment applied only -
‘to those sentenced after its effective date, it might well -

public or among the inmates, a refusal of parole in one.
instance and the grant of a parole in another, marely on

the footing. that the dates of conviction differed.” A. -
further, relatively minor, factor would be that the ‘Board ~

. would be applying two different administrative procedures
.in its. consideration of the parole of these inmates. More.

““fmportantly, if we are to publicize the amendment to the ©
rules, the. public will believe that any person placed on.
‘parole who has been. serving a’ sentence of life imprisonment.

‘ has had the new and more stringent requirements applied to _
his case... There is not any apparent countervailing =~ -
advantage to having the .amandment to rules applied only, to.
persons sentenced to life imprisonment after their so
(effective date. . ; ae oa

-

JHH/MB/LCF O “AGH. HOLLIES,
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oe Government Gouvernement

a of Canada = du Canada MEMORANDUM NOTE DE SERVICE

[ @ . | SECURITY. CLASSIFICATION. DE SECURITE

10 a Solicitor General

Lo OO _

OUR FILE~ N/REFERENCE

~ | YOUR FILED v/ REFERENCE
_ zZavie Levine : . z=

FROM Oo

DE Jim McDonald : / ; DATE

L oo, ; | | January 10, 1973.

Liberal Caucus on Capital Punishment -
Approximately 33 in Atteridance

It is our opinion that the consensus.of the Liberal Caucus was for the

abolition of capital punishment except in the case of the murder of a

policeman or a prison guard. It was felt that these two exceptions .

were political sops in 1967 and would probably have to be continued in.

1973 in order to sell the Bill to the public.

Sore M. P, s stated that the Cabinet prerogative to commute should be |
removed or failing that, limited in such a way that it would be virtually

. non-existent... Some.M.P.s even asked the Government. . to make an under~ oy

~ taking not to use their prerogative.

“ Some’ MB <s. 5 wanted "to: expand the ‘type. of crime. . that would | constitute the .
- death penalty. ‘For example, Ian Watson recommended that any kidnappers :

— _ Who murder their victim be liable to the death penalty. He also suggested oT

that particularly "grisly murderers" be hung, i.e., Manson. This

suggestions was not well taken because of the difficulties in defining

what crimes and what constitutes a "grisly crime”.

Mark MacGuigan made a good point. He wanted a change in the legal definition
of insanity. This suggestion was well received. It is our opinion, however, |

that for reasons of expediency, we could not change the McNaten Rules and ,

present a criminal ‘bill within the next week.

Your suggestion ‘that the Government would not be opposed to amendments by -
members of the Liberal Caucus on second reading in committee, was received |

by sore members in a dubious manner. It seems that their attitude was that

once the Government submitted a bill, it would embarrass the Government if

the Liberals brought any amendments to it.

001607
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The suggestion that achieved the most unanimity was that the minimum time.

for life imprisonment be extended from ten to any period up to twenty-five

years. Your point that this would retard and frustrate the rehabilitation

process was well received. It is our opinion that this explanation was

so well received because of the way you presented it. You discussed it

as a belief or an opinion that had been given to you by the Rehabilitation

authorities and you did not try to flog them with it. It is our opinion

that you would have much more difficulty selling the rehabilitation process ©
retardation excuse to the Canadian people as long as they were guaranteed

that murderers would be put away for twenty-five years.

All M.P.s confirmed that their constituents were quite hawkish on the

subject and they might have great difficulty voting on conscience and

having to live with their constituents. .

Peter Stollery' s point that statistics show that murder is the only major
. . ° Crime that is on the decrease in the U.S., was well received. Other M.P.s

Be asked. for similar statistics for Canada. . oe :

“> Mark MacGuigan and other M. Pes Ss ; suggested that amendments ‘to the ‘parole ee
be brought in as a collateral! piece of legislation. Again, this would be

impossible due to the time limitations.

There was no unanimity amongst M.P.s conceming the Government's proposal |
on the capital punishment question. Some M.P.s thought that abolition with

its exceptions should be extended for a period shorter then five years.

Two years was mentioned and so was three. There was no consensus on any

time trial.

4AVIE LEVINE

Chef de. Cabinet

‘ORIGINAL SIGNE PAR

dim McDonald
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0 - Government Gouvernement - . a
of Canada. du Canada Me MEMORANDUM. -- NOTE DE SERVICE: ©. °°

[ | | SECURITY- CLASSIFICATION. DE SECURITE

eD Mr. A.J. MacLeod

A . Special Advisor on Correctional Policy OUR FILE N/REFERENCE

LL 83-3
[ | YOUR FILE— V/REFERENCE

_ L_

FROM D.G. Cobb

DE Executive Assistant to the DATE

L_ Deputy Solicitor General | January 9, 1973

sveect Research Report

Murder in Canada

Attached is "Murder in Canada: A Report on Capital

and Non-Capital Murder Statistics 1961-1970" by Barbara Schloss

and Norman Giesbrecht which has been received from John Edwards,

Director of the Center of Criminology, University of Toronto.

The Deputy Solicitor General would be grateful if you

could compare the findings of the Schloss - Giesbrecht study with

those of Dr. Fattah in his report "A Study of the Deterrent Effect

of Capital Punishment with Special Reference to the Canadian

Situation", in time to permit briefing the Minister on significant

results of the comparison before the commencement of the Parliamentary

debate on this subject.

Att.

Note: Probable date of debate January 19, 1973 or

beginning of following week (Jan. 22, 1973)
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o-
POSSIBLE QUESTIONS g p [’

y

Has the Minister seen the article in the January 5th issue of

the Globe and Mail indicating that the Attorney General of the

United States will ask Congress to make the death penalty

mandatory for certain offences and will the Minister comment

“On whether the government proposes to take the same action.

ANSWER

Mr. Speaker ~ I have noted with interest the article in question

and will be following the debate in the United States as it

progresses, as indeed we are following similar debates in

other parts of the world. With reference to any possible

action to be taken by this government, the House will be asked

to decide by a free vote upon the future of the death penalty

in the Canadian Law Enforcement System. 5

Can the Solicitor General indicate the nature of the measures

to be introduced in the House relating to penal and parole

systems, as referred to in the “speech from the throne?

ANSWER

“As is the custom, any legislation to be introduced will be laid

before the Members in bill form.

A supplementary question ~ When does the Minister expect to
“at

“be able to introduce the legislation?

. ANSWER

The whole matter of penitentiary and parole programs is being

examined and the necessary measures will be introduced as soon ON

as circumstances permit.

reve 2 001610
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Does the Solicitor General intend to introduce measures relating

to the Prison and Reformatories Act during this session?

ANSWER ©

As I have indicated on previous occasions any legislation to be

introduced will be laid before the Members in Bill form. I should

add however, before this happens, I will want an opportunity of

discussing the entire matter with my provincial counterparts.
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a
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Ni HOUSE OF COMMONS ,
‘ : CHAMBRE DES COMMUNES .

| CANADA :

a yw) PARLIAMENTARY COUNSEL
_ wn NO | | GONSEILLER PARLEMENTAIRE

| OTTAWA, KIA OA6, | 7
ik ; January 8th, 1973. | °,

dor | ‘Dear Mr. |Tasse,

As requested by Mr. D. S. Thorson, Associate .

PP _ Deputy Minister of Justice, enclosed are five copies.

. 5)? 7 - each of Versions 1 and 2 of an Act to amend the oe
| L 

. 

|

| criminat! Code. ee a . : .

a a Yours ada oe

‘ . | Co, € lene N Keck .
| _ He J.P. J. | Maingot _

&

Encl.

ce ee
Roger Tassé, Esq.

Deputy Solicitor: General, oe \
Room !323, SO ,

“Sir Wilfred Laurier Been oo, ~
. | 340 Laurier Ave. West. tt a

° OTTAWA, Ontario.
t

| oo a | . Fe 901612
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DEMANDE DE RENSEIGNEMENTS AU GOUVERNEMENT
PREPARE 10 COPIES IN ENSLISH AND FRENCH MARKED ‘TEXT’ AND “TRANSLATION”

PREPARER 10 COPIES EN ANGLAIS ET FRANCAIS INSCKIVANT “TEXTE” El “TRADUCTION”mee

QUESTION NO. 3

a , Oe

Mr. Mather
Order of Businnss and Notices No. -- Ordre des Travaux et Avis NO Fage Date

i and 2: . fb i 5 January 1973
, . Reply by the Solicitor General

Répanse par le Satficiteur Général

Subject -- Sujee:

- Average sentences served - 4 d
Capital and non capital MUST TROD yp Bon \
murder Signature

. 
Minister or Parhhamentary Secretary‘ 
Ministre ou Seurétaire Parlementaion

“QUESTION

‘

What is the average. sentence actually served by persons
convicted of murder or of -non capital murder and.

_ released from prison in:Canada from 1961 to 1971?

REPLY — REPONSE 
Text (xy Translation Cy
Texte. Traduction

' Capital Murder (D@ath $ Commuted)

Periods prior and subsequent -to
amendment to Parole Act Regula-

tions - (4-January 1968)

1 Jan 61 to 3 Jan 68 4 Jan 68 to 31 Dec 71

Average time served 12 years _ 13.5 years*

. . _ ot not. included ~ 1 man
who served 39 years,

10 months and 17

days.

Non-Capital Murder (Life)

2Average time served .. 6.2 years 7.8 years
. 

. 

2

average includes three

juveniles sentenced to

life for capital

murder. =

001613
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INQUIRY OF MIDE BER Mulous en vertu de la Loi surl'accés a l'information

DEMANDE DE RENSEIGNEMENTS AU GOUVERNEMENT
“ PREPARE 10 COPIES IN ENBLISH AND FRENCH MARKED “'TEXT’' AND “TRANSLATION

PREPARER 10 COPIES EN ANGLAIS El FRANCAIS INSCRIVANI “TEXTE” ET “TRADUCTION **

M. Mather
Order of Business and Notices No. — Ordre des Travaux et Avis .N® Page Date

Let 2 - i je 5 janvier 1973
‘ Reply by the Solicitor General

Réponse par fe Satiiciteur Générat

Subyect — Sujet:

Durée moyenne des peines . . { h2 pte , 2 Ot i A

purgées - meurtre qualifié MUA 9 9D nas DAF
ou non gqualifié | Minister or Parliamentary Secretary

. Ministre ou SecerS&taire Parclementaire

QUESTION ce : — ee

‘Quelle est, en moyenne, la durée réelle des peines

purgées par les personnes déclarées coupables de

meurtre gqualifié ou non qualifié et mises en liberté

de 1961 4 1971, au Canada?

REPLY — REPONSE Text i ‘Translation (x
Texte. Traduction

Meurtre qualifié (peine de mort commuée)

Périodes antécédentes et subséquemment

a la modification aux Directives de la

Loi relative aux libérations condition-

nelles

1 jan 61 au'3 jan 68 4 jan 68 au 31 déc 71

Durée moyenne des oO 12 ans ae 13.5 ans?
. r a 

. 
. 

. 
~ .peines purgees , 1 ne tient pas compte du

cas d'un détenu qui a

“été incarcéré pendant

39 ans, 10 mois et 17

jours.

Meurtre non qualifié (emprisonnement 4 vie)

Rurée moyenne des 2
peines purgées 6.2 ans 7.8 ans

la moyenne tient compte

de trois personnes mi-~

neures. condamnées 4 _
he , 7 l'emprisonnement 4 vie

pour meurtre qualifié.
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Yoo Seb

THE DEPUTY SOLICITOR GEWERAL- 7 |

, SPECIAL ADVISER,
CORRECTIONAL POLICY ee

. 
‘January 5, 1973.

“ Gapitar Pp

Co You raised with ra this. morning. ‘some questions concerning
. the:‘capital punisheont bili, - On the POInES ‘that you mentioned rt
have the folioving comments:

“(4 he revised discussion drert (Version 2), dated Jomuary. 4, 1973
_ As preferable to the othor drafts, in my opinion, because

. (a) 4t distinguishes, in non-technical terms, the classes ‘of
murder that arc, om the onc hand, punishable by death,
‘mui those that are punishable by inprisomment for life:

the cupressions “capital” and "non-capital"” murder are oe
mot cupressions thot are generally understood by the . Ct

- publie;: on the other hand, every member of the public

. San understand the distinction between murder that is
.. | punishable by death and one that is punishable by oo

. inprisonmont for life;

- (>). Version, #2 repeats and extends the 1967 legislation,
«. ‘Sawe only for the substitation of language mentioned .

in paragraph (a) above and the neccessarily mewn -
tronsitional provisions arising out of the failure.of
Parliarent to doai vith the subject prior to
Dacenber 29, 19723 .

' (a) quite apart fron the desivabiisty or avoiding technical
' -- problems presented by other drafts, Version 2 provides a .

much more acceptable French translation than does the
existing lav: in other words, the French tratisietion
of rurder punishable by life inprisonment is much more

a readiiy understandabic than 48 ‘non capital" * MEPder5 . and

(a). Parliament is. being asked, under this version, morely to.
- re-enact, for.an appropriate period, the legislation that

vas debated at length in 1967, subject. only to the . a
distinction that in this version “capital” and , non-capital”
are substiteted by “"eurder punishable by death® and “euarder. ,

' «punishable by 3 life iuprisonment. so Co

“4 (001615
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{8} The Parote Roguiations fide, in. section 2, a6 toric:
SN CB} & parson who ia serving a ‘pontence of =~
_ dtieriseonment to which a sentence a death has beon
'' . .eormmted Githear bofere or after tho soning inte forse

of this subsection, of 4 parson upon whom a ;
of imprisoment for lito hes boon dmposed as. a iin Leas
‘punisheont after the coming into force of this

. Subsection, shall sorve the ‘entire term of the sentoance
of apd the Gove: wunlgss, upon the recormendation of tho ~~
] the Ge roxnor in Counc. othornise directs. |

oe (a) to ‘Board shall not rocommnd a parole, ina
, .¢aao coming within subsetion (3)> yatil at least
wo ‘ae years of the torm of dmpriconmsnt minus,

(a) in tho. ease. of a sentence of imprisonnont
for 1426, tho timo apant in austody fron

_ , tho doy on which the inmate was arrosted

' .. @ad taken inte custedy in roopect of the
effonse for vhich he was sentoneed te

_ isiprieonmont for life to the dey tho
‘ sentance was imporod, a mo

(o) 4m tre caso of a sontance of death which =~
. | has boon commtad, tho tito spont in custedy’

ren the day on whieh - tho inmate vos orrostad
ted telson, into custody in rospoct. of tho

. ~ . Sehgstop for which he-waa sontenced to dcath -
to ‘tho’ day ‘tho sontence ia Sommsteds |

aS the ease may ba, havo boon served."
There 40 nO réosen, in prinet plo, a why a 0-year my ae
term of foprisonmint io moro desirable than, for example, st

. (32 years or, indood, 8 yours. The euostion 1s, fundament tally,
. how mach tho state vante to punish the murdoror by depriving |

_ , him of his frocdom. If onc ascopte the dda thet punichmont. _
2a tho rationale, thoxre da then no roason 1 the lew: should —
mot provide that ovory porsen sorving « doath sentence
gommn ted te ,ife should not roan in guatody quntt cepte

' dyins doy. Howover, in principle, a secie aacap

the idea ond tho ideal of the roformition of the. offender -
should not mpose arbitrary limits of ‘panisheont, by vay ae

_ ef Soprisommnt, thot may in many cesca mili tete against tho we
a conioves of tho vory y Boole that Secaaty $ is puree rting 4

. &t Ove.
%
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i a) the proposed legtelation extonde. tho quieting moratorium on.

i - tho other. hand,

' gapitel pumichont to five yoars. ‘This, on the face of At,
appeere merely to bo « ropetition of the Syeer poriod sold dorm
4n1967,-and@ recently expired, _

‘tho rationsio bohind tha proposal, to extend tho ‘logisiation a
for throe yeors tao basca upon tho following considerations,
4.0., tO enabic o cox gon of ¢throo periods of approxizately -
ae each, during cach of whieh tho let of murder wos a

44). mo gt 1935 to 1961, whon-all eurdor was capita,
ee only ponsity MOR GOR, 7

po (44) ordLod 1961. to 1967, hon murder was ettner
DS cunt 1. Or non-cepital, and tho penalty for

te non-capital meurdor van AiR inprisonesnt, and
(444). the ported: 1967 to to 1973 ‘during which capital murderJ . iil have bees. Linited to eaccs involving th doath

. of @ police or pricen officor. —

'. *. gtieh an.emtonoion would be gor three yearn, to Beceubor 29, :
1978, to allow one full your for comparison and evaluation of tho _
_@ffoet of tho law during cach of tho thrce distinctive periods
ond.a further yoor for gonsidoration of ‘the entire isoua ad the .
govermmnt ond Parliamont.,

{4} On the surface at ‘might ated ‘thet the govornsant: ie oojocttve|
might bo achiaved by a vory of AS pipe ‘thee vould sored)
imserporate by rofercnea the 1967
‘throd or fivo youre, ‘ag tho case might te
thet wo are bound. ta necopt tho sudgron of
dustioe in the mattor of logislative aracting. Their vicH! i6
that in drafting the proposed bill in thic.form, thoy are merely |
following thoiy recesnigod logislative drafting proccduros. -
‘hoy make tho point that to incorporateby rororones mHans that
prople will bd thumbing t th the volam: contoining the
provious logisloticn and ‘this uLil bo, at tho leant, aa incon-~_
venience and eortainiy, in somo eason, bo confusing. Their point
is that mutbers of tho Houce and Senate should have immdiatoly -

.. offers thon th legislation that thoy aro ackod to entet and that
“ Weer metordal. thoroin should bo cloarly identifiable by underlining .
or by marginal linos. ‘Tho draft bill.(Vorsien 2) makos it quite

. @liear, at & plance, whet the new mterial is, 1.0,., meroly ths
alotinction betucen sichabis and non-capitel murder, on tho one an

. hand, and murder. pure ag wy. aoath or by lite Anprise aaant, on on

a
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[| Government Gouvernement
of Cavada du Canada MEMORANDUM - NOTE DE SERVICE

4

[ ~] SECURITY- CLASSIFICATION-DE SECURITE

10 L» | : : CONFIDENTIAL
THE DEPUTY SOLICITOR GENERAL. OUR FILE~ N/REFERENGE

[~ | YOUR FILE—V/ REFERENCE

DE SPECIAL ADVISER, a ae
| CORRECTIONAL Policy yo

SUBJECT

OBJET Capital Punishment

You raised with me this morning some questions concerning
the capital punishment bill. On the points that you mentioned I

have the following comments:

(1) The revised discussion draft (Version 2), dated January 4, 1973,
is preferable to the other drafts, in my opinion, because

_{a) it distinguishes, in non-technical terms, the classes of

murder that are, on the one hand, punishable by death,

and those that are punishable by imprisonment for life:
the expresgions “capital” and "non-capital” murder are
not expressions that are generally understood by the

— public; on the other hand, every member of the public. —
ean understand the distinction between murder that is

punishable by déath and one that is punishsble by -

imprisonment for life;

(>) Version #2 repeats and extends the 1967 legislation,
. save only for the substitution of language mentioned

in paregraph (a4) above and the necessarily new —
transitional provisions arising out of the failure of
Parliament to deal with the subject prior te

December 29, 1972;

(c) quite apart from the desirability of avoiding technical
problems presented by other drafts, Version 2 provides a

much more acceptable French translation than does the
existing law: in other words, the French translation
_of murder punishable by life imprisonment is mach more —

readily understandable than is “non-capitel” marder; and

(4) Parliament is being asked, under this version, merely to
re-enact, for an appropriate period, the legislation that

was debated at length in 1967, subject only to the .
distinction that in this version "capital" and "non-capital”
are substituted by "murder punishable by death” and “murder
punishable by life imprisonment."

_ 001618
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(2) The Parole Regulations provide, in section 2, as follows:

" (3) A person who is serving a sentence of

imprisonment to which a sentence of death has been
commuted either before or after the coming into force

of this subsection, or ea person upon whom a sentence

of imprisomment for life has been imposed as a minimum

punishment after the coming into force of this
subsection, shall serve the entire term of the sentence

of imprisonment unless, upon the recommendation of the
Board, the Governor in Council otherwise directs.

(4) The Board shall not recommend a parole, in a
case coming within subsection (3), until at least

ten years of the term of imprisonment minus,

(a) in the case of a sentence of imprisonment

for life, the time spent in custody from
the day on which the inmate was arrested

and taken into custody in respect of the
offense for which he was sentenced to
imprisonment for life to the day the
sentence vas imposed, or

(0) in the case of a sentence of death which
has been commuted, the time spent in custody

from the day on which the inmate was arrested

and taken inte custody in reepect of the
offense for which he was sentenced to death
to the day the sentence was commited,

as the case may be, have been served, "

There is no reason, in principle, why & 10-year minimum

term of imprisonment is more desirable than, for example, _

12 years or, indeed, 8 years. ‘The question is, fundamentally,
how much the state wants to punish the murderer by depriving

him of his freedom. If one accepts the idea that punishment
is the rationale, there is then no reason why the law should
not provide that every person serving 4 death sentence

commuted to life should not remain in custody until his

dying day. However, in principle, a society that accepts
the idea and the ideal of the reformation of the offender
should not impose arbitrary limits of punishment, by way
of imprisonment, that may in many cases militate against the
ae evauent of the very goals that society is purporting to
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(3) The proposed legislation extends the existing moratorium on
capital punishment to five years. ‘This, on the face of it,
appears merely to be a repetition of the 5-year period laid down
in 1967, and recently expired. a

The rationale behind the proposal to extend the legislation
for three years was based upon the following considerations,
4.@., to enable a comparison of three periods of approximately
gtxyoare each, during each of which the iaw of murder was
different:

(1) the period 1955 to 1961, when all murder was capital,
and the only penalty was death, ,

(42) the period 1961 to 1967, when murder was either
capital or non-capital, and the penalty for
non-capital murder was life imprisonment, and

(444) the period 1967 to 1973, during which capital murder
will have been limited to cases involving the death
of a police or prison officer.

Such an extension would be for three years, to December 29,
1975, to allow one full year for comparison and evaluation of the
effect of the law during each of the three distinctive periods
and a further year for consideration of the entire issue by the
government and Parliament.

(4) On the surface it might seem that. the government's objective
might be achieved by a very simple bill that would merely
incorporate by reference the 1967 legislation and extend it for
three or five years, as the case might be. However, I think
that we are bound to accept the judgment of the Department of
Justice in the matter of legislative drafting. Their view is
that in drafting the proposed bill in this form, they are merely
following their recognized legislative drafting procedures.
They make the point thet to incorporate by reference means that
people will be thumbing through the volume containing the
previous legislation and this will be, at the least, an incon-
venience and certainly, in some cases, be confusing. Their point
is that members of the House and Senate should have immediately
before them the legislation that they are asked to enact and that
nev material therein should be clearly identifiable by underlining
or by marginal lines. ‘The draft bill (Version 2) makes it quite
clear, at a glance, what the new material is, 1.e., merely the
distinction between capital and non-capital murder, on the one
hand, and murder punishable by death or by life imprisonment, on
the other hand.

A. J. Macleod.

AgHYEGM
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You raised with me this morning some questions concerning

the capital punishment bill. On the points that you mentioned I

have the following comments:

(1) The revised discussion draft (Version 2), dated January 4, 1973,
is preferable to the other drafts, in my opinion, because

(a) it distinguishes, in non-technical terms, the classes of

murder that are, on the one hand, punishable by death,

and those that are punishable by imprisonment for life:

the expressions "capital" and "non-capital" murder are

not expressions that are generally understood by the

public; on the other hand, every member of the public

— can understand the distinction between murder that is a

punishable by death and one that is punishable by

imprisonment for life;

(b) Version #2 repeats and extends the 1967 legislation,

save only for the substitution of language mentioned

in paragraph (a) above and the necessarily new
transitional provisions arising out of the failure of

Parliament to deal with the subject prior to

December 29, 19723

(c) quite apart from the desirability of avoiding technical

. . problems presented by other drafts, Version 2 provides a

much more acceptable French translation than does the

existing law: in other words, the French translation

of murder punishable by life imprisonment is much more

readily understandable than is "non-capital" murder; and

(d) Parliament is being asked, under this version, merely to

re-enact, for an appropriate period, the legislation that

was debated at length in 1967, subject only to the

distinction that in this version "capital" and "non-capital"

are substituted by "murder punishable by death" and "murder

punishable by life imprisonment."

62 001621
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(2)° The Parole Regulations provide, in section 2, as follows:

" (3) A person who is serving a sentence of

imprisonment to which a sentence of death has been

commuted either before or after the coming into force

of this subsection, or a person upon whom a sentence

of imprisonment for life has been imposed as a minimum

punishment after the coming into force of this

subsection, shall serve the entire term of the sentence

of imprisonment unless, upon the recommendation of the

"Board, the Governor in Council otherwise directs.

(4) - ‘The Board shall not recommend a parole, ina
case coming within subsection (3), until at least

_ ten years: of the term of imprisonment minus,

(a) in the case of a sentence of imprisonment
| for life, the time spent in custody from

_ , the day on which the inmate was arrested

4 and taken into custody in respect of the

_ , offense for which he was sentenced to

' imprisonment for life to the day the

sentence was imposed, or

(b) in the case of a sentence of death which

.1. has been commuted, the time spent in custody

: from the day on which the inmate was arrested

and taken into custody in respect of the ©

offense for which he was sentenced to death

to the day the sentence was commited, .

as 8 the case may be, have been served. "

There is no reason, in principle, why a 10-year minimum —
term of imprisonment is more desirable than, for example,

12 years or, indeed, 8 years. The question is, fundamentally,

how much the state wants to punish the murderer by depriving

him of his freedom. If one accepts the idea that punishment

is the rationale, there is then no reason why the law should

not provide that every person serving a death sentence.

- commuted to life should not remain in custody until his |

‘dying day. However, in principle, a society that accepts

the idea and the ideal of the reformation of the offender

should not impose arbitrary limits of punishment, by way

of imprisonment, that may in many cases militate against the

achievement of ‘the very goals that society is purporting to

achieve.
4

'
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.. (3) The proposed legislation extends the existing moratorium on

_ capital punishment to five years. This, on the face of it,

. appears merely to be a repetition of the o-year period laid down
in 1967, and recently expired.

The rationale behind the preposal. to extend the legislation
for three years was based upon the following considerations,

i.e., to enable a comparison of three periods of approximately

six years each, during each of which the law of murder was

different: ;
i

(i) the period 1955 to 1961, when all murder was capital,
. . and the only penalty was death,

(ii) the period 1961 to 1967, when murder was either
_ capital or non-capital, and the penalty for

non-capital murder was life imprisonment, and

(iii). the périod 1967 to 1973, during which capital murder
. . Will have been limited to cases involving the death

of a police or prison officer.

Such an extension would be for three years, to December 29,

1975, to allow one full year for comparison and evaluation of the

effect of the law during each of the three distinctive periods

‘and a further year for consideration of the entire issue by the

government and Parliament.

(4) On the surface it might seem that the government's objective
might be achieved by a very simple bill that would merely

incorporate by reference the 1967 legislation and extend it for
three or five years, as the case might be. However, I think

that we are bound to accept the judgment of the Department of

Justice in the matter of legislative drafting. Their view is

that in drafting the proposed bill in this form, they are merely

following their recognized legislative drafting procedures.

They make the point that to incorporate by reference means that

_. people will be thumbing through the volume containing the

‘previous legislation and this will be, at the least, an incon-

-. venience and certainly, in some cases, be confusing. Their point

is that members! of the House and Senate should have immediately
before them the legislation that they are asked to enact and that

new material therein should be clearly identifiable by underlining

or by marginal lines. The draft bill (Version 2) makes it quite

clear, at a glance, what the new material is, i.e., merely the

distinction between capital and non-capital murder, on the one

hand, and murder punishable by death or by life imprisonment, on

the other hand.
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il Government . Gouvernement

_ofCanada = duCanada. s MEMORANDUM. — NOTE: DE SERVICE

e _
fas ~| '[SECURITY- CLASSIFICATION: DE SECURITE

To [> - .SOLICITOR GENERAL . , FOR MINISTER'S EYES. ONLY
‘ . * OUR FILE—N/ REFERENCE

[— Ty |" [YOUR FILE=V/REFERENCE

FROM DEPUTY SOLICITOR GENERAL a
"DE Dale
| _| January 4, 1973

ower Capital Punishment

1. I attach a copy of Version No. 1 and Version No. 2 of a draft

Bill regarding Capital Punishment as well as explanatory notes accompanying

the two versions.

2. These drafts were discussed with Mr. Thorson this morning and I

understand that they will come up for discussion before the Legislation

Committee next Wednesday.

3. You will recall that you had been asked by Cabinet to consult with

Caucus about the position of the Government on this question, and especially

the question whether the mandatory term of imprisonment for persons convicted

of murder whose sentence has been commuted, should not be extended from 10

to 12 years. I suppose that there would be some merit if you could arrange

for this Caucus discussion before the matter is considered by the Cabinet

Committee next week if at all possible. ~~

WA >
Attach. Roger Tassé
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[] _ Government Gouvernement : .

of Canada -- du Canada MEMORANDUM: NOTE DE SERVICE

aa

x ~] SECURITY- CLASSIFICATION - DE SECURITE
? [> SOLICITOR GENERAL FOR MINISTER'S EYES ONLY

L_ -_
[~ 

~] YOUR FILE-- V/REFERENCE

eM DEPUTY SOLICITOR GENERAL
DATE

| _| January 4, 1973

SUBJECT

OBJET Capital Punishment

1. I attach a copy of Version No. 1 and Version No. 2 of a draft

Bill regarding Capital. Punishment as well as explanatory notes accompanying

the two versions.

2. These drafts were discussed with Mr. Thorson this morning and I
understand that they will come up for discussion before the Legislation

Committee next Wednesday.

3. You will recall that you had been asked by Cabinet to consult with '

Caucus about the position of the Government on this question, and especially

the question whether the mandatory term of imprisonment for persons convicted

of murder whose sentence has been commuted, should not be extended from 10

to 12 years. I suppose that there would be some merit if you could srrange

for this Caucus discussion before the matter is considered by the Cabinet

Committee next week if at all possible.

ORIGINAL SIGNED BY

ORIGINAL SIGNE PAR

R TASSE

Attach. Roger Tassé

RT/ROP

001625

CGSB STANDARD FORM 22d. 7540-21 -865- 6699 FORMULE NORMALISEE 22d DE L'ONGC



4

eo

1.

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Lo/ sur l’accés a l'information

LA PEINE DE MORT

Janvier 1973

Le droit criminel au cours des derniéres années.

1)

2)

3)

h)

Avant 1961, tous les meurtres étaient considérés comme

des meurtres qualifiés et étaient invariablement punis

de mort.

Entre 1961 et 1967, le meurtre était soit qualifié soit

non gualifié; le meurtre non qualifié était puni d'empri-

Sonnement A perpétuités Le meurtre était dit "qualifié"

"lorsqu'il était prémédité et voulu" par le meurtrier,

lorsque le meurtrier agissait "par son propre fait" ou

lorsque le meurtrier,"par son propre fait", causait la

mort d'un agent de police ou d'un gardien de prison.

Du 29 décembre 1967 au 29 décembre 1972, seul le meurtre

d'un agent de police ou d'un gardien de prison était

considéré comme meurtre qualifié.

Depuis le 29 décembre 1972, on a rétabli la loi sur la

peine capitale qui était en vigueur immédiatement avant

le 29 décembre 1967.

Les possibilités gui s'offrent au gouvernement

Le gouvernement peut choisir:
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d'abolir la peine de mort pour tous les actes criminels

de prolonger l'application de la modification de 1967

d'une période qui permettrait de comparer trois périodes

d'environ six ans chacune, chacune de ces périodes étant

soumise & une loi pénale différente, comme on 1texplique

plus haut au paragraphe l.

de ne pas demander la remise en vigueur de la loi de 1967

et la loi sera celle qui est actuellement en vigueur,

ctest-a-dire la loi en application avant le 29: décembre 1967.

de présenter un nouveau projet de loi visant A établir de

nouvelles ¢atégories de meurtres qualifiés et de meurtres

non qualifiés, ou

de présenter un nouveau projet de loi rétablissant la loi

qui était en vigueur avant 1961.

Etudes sur la peine de mort

L' étude parlementaire la plus récente sur la peine de

mort a été faite entre 1954 et 1956 par un comité spécial,

le Comité mixte de la Chambre des communes. Laspeine de

mort, a-t-—il conclu, ne devrait pas s'étendre aux crimes pour

lesquels elle n'était pas auparavant imposée, A son avis,

il fallait continuer de punir de mort la trahison et la

piraterie et, méme s'il importait que le Parlement étudie

périodiquement la question de la peine de mort, on devait

quand m@éme la garder comme la peine obligatoire du meurtre,

sous réserve cependant de la Prérogative royale de clémence,
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En 1971, le Solliciteur général (Jean-Pierre Goyer)

confia & M. Ezzat A. Fattah, professeur associé au

Département de criminologie de l'Université de Montréal,

la tache de faire une analyse critique des recherches

faites et des données réelles qu'on possédait sur la peine

de mort en tant que peine judiciaire, ayant particuliérement

en vue l'effet intimidant et discriminatoire de la peine

de mort.

Le professeur Fattah terminait sa vaste étude en

disant que "l'augmentation de ]1'homicide criminel au Canada

ces derniéres années ne peut &tre attribuée & la suspension

de la peine capitale". Peu avant Noél, un exemplaire de

cette étude a été remis aux députés.

En 1971, le ministére du Sélliciteur général a également

commandé une étude destinée A mettre & jour un ouvrage publié

en 1965 par le ministére de la Justice et intitulé "La peine

capitale—Documentation sur son objet et sa valeur", Ce

document se fonde entitrement sur des faits et ne prend

position, ni dtune facgon ni de l'autre, sur la question.

Les députés en ont recu des exemplaires juste avant No#l.

Présentes condamnations 4 mort

Ilya actuellement, au 8 janvier 1973, deux personnes

condamnées & mort:
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Gary John McNamara en Colombie—Britannique et

Réal Chartrand au Québec. La date de leur exécution

est respectivement fixée A février et avril 1973.

McNamara a été reconnu coupable du meurtre d'un

gardien de prison et Chartrand, du meurtre d'un

agent de police. Dans ni l'un ni l'autre des cas¢

| la Cour provinciale d'appel n'a entendu l'appel

que prescrit l'article 604 du Code criminel.

Procédure de révision des condamnations 4 mort par le

gouverneur en conseil.

La loi exige que le juge en premier ressort signale au

Solliciteur général les sentences de mort qu'il a

prononcées.

Les détails concernant le condamné, y compris son

casier judiciaire, et les détails concernant l'acte

criminel, sont obtenus des corps policiers intéressés,

du procuretir de la Couronne et du shérif de qui reléve

1l'établissement ot se trouve incarcéré le condamné.
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On se procure un exemplaire du compte rendu du procés.

Lorsque tous les recours en appel ont été épuisés, le cas

est traité comme s'il s'agissait d'un cas ott l'exercice

de la clémence pourrait entrer en ligne de compte. On

recueille donc de plus amples renseignements sur le caractére

et la santé mentale de la personne condamnée.

On donne & l'avocat de la défense l'occasion de faire, par

écrit ou en personne, ou les deux & la fois, des observations

au Solliciteur général.

Le Solliciteur général soumet alors la question de la

commutation de la peine & ses collégues du Cabinet qui ont

chacun regu des copies des documents qui ont été rassemblés.

Lorsque la décision du Cabinet a été prise, on émet un décret

du conseil qui commue la peine en emprisonnement & perpétuité

ougordonne qu'elle soit exécutée.

Tous les cas de peine de mort sont étudiés par le Cabinet

suivant les faits relatifs & chacun d'eux, et aucune décision

de commuer une peine n'est prise avant que la question n'ait

été étudiée & fond par le Cabinet. Méme si, au Canada,

personne n'a été exécuté depuis 1962, il faut bien faire

remarquer qu'il n’existe aucune ligne de conduite établie en

ce qui concerne la commutation d'office des peines de mort,

et, depuis 1962, chaque cas a été étudié a fond par le

Cabinet avant que la décision de commuer la peine ne soit

rendue. .
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6. Dispositions du Réglement sur la libération conditionnelle de

détenus relatives & la durée des peines d'emprisonnement

Le Réglement sur la libération conditionnelle de détenus,

promulgué par le Gouverneur en conseil, prévoit qu'une personne

. Oo
gui purge une sentence d'emprisofinement:/ provenant d'une sentence

YS oo Sint .

de mort commuée devra purger la sentence entiére d'emprisonnement

& moins que, sur recommandation de la Commission nationale des

libérations conditionnelles, lé Gouverneur en conseil n'en ordonne

autrement.

Le Réglement prévoit cependant que la Commission ne doit

pas recommander la libération conditionnelle dans un tel cas avant
purges

que ne soient/au moins dix ans de la période d'emprisonnement 3 vie,

moins le temps passé sous garde entre le jour de l'arrestation du

détenu et le jour ot la sentence a été commuée.
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2 7. Statistiques

LA PEINE DE MORT AU CANADA: 1955-1972

Peines Peines de Autres décisions rendues a la

Année de mort Exécutions mort suite d'un nouveau procés ou

commuées par la Cour d'tappel

1955 17 6 9. 2

1956 17 5 5 7

1957 il 3 5 3

1958 21 3 16 2

1959 15 3 11 Ll

1960 . 10 2 6 2

1961 17 1 10 6

108 23 62 23

1962 13 2 8 3

1963 12 - | 8 4

1964 5 - 4 1

1965 17 a 12 5

1966 11 - 10 1

1967 ogi 9 = g 2

68 2 50 16

1968 1 - 1 _

1969 - - - -

1970 3 - 3 _

1971 - - - -

1972 2 eoee 2

6 (2 d'entre elles 4 2 décisidonsmnon
font l'objet d'un rendues

SESS pourvoi en appel) SaSas

Le 8 janvier 1973 001632



The

Document disclosed under the Access to Information Act

Document divulgué en vertu de la Lo/ sur l’accés a l'information

CAPITAL PUNISHMENT

January, 1973

1)

2)

Criminal Law in recent years

Prior to 1961, all murder was capital, and the
only penalty was death;

Between 1961 and 1967 murder was either capital

Or non-capital and the penalty for non-capital

murder was life imprisonment: murder was

"capital" if it was "planned and deliberate” on

the part of tne murderer, was done by the

murderer's "own act" or was the death of a police

3)

4)

or prison officer caused by the murderer ' s “own

act";

The period commencing December 29, 1967, until
December 29, 1972, during which capital murder

was limited to cases involving the death of a

police or prison officer;

The period since December 29, 1972, when the law
on capital punishment reverted to what it was
immediately prior to December 29, 1967.

Alternatives Available to the Government

a)

d)

The Government has had the following choices:

abolish capital punishment for all offences;

extend the life of the 1967 amendment by a period
that would enable a comparison of three periods
of approximately six years each, during each of

which the law of murder was different, as set out

in paragraph 1 above;

c)

d)

e)

do nothing now to revive the 1967 legislation,
in which case the law will continue to be, as it

is now, wnat it was on December 29, 1967;

Submit a new bill attempting to develop further

categories of capital and non-capital murder, or

Submit a new bill restoring the law to what it

was prior to 1961.

Studies on Capital Punishment

-The latest parliamentary study, by Special

Committee, of capital punishment occurred between ae

1954 and 1956. It was conducted by a Joint~Committee

of the House of Commons. It concluded that capital

punishment should not be extended to cover any crimes.

for waich it was not then a penalty; it believed that

wee e/f2-
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capital punishment should be retained as a punishment
for treason and piracy; and that while capital

punishment snould be subjected to periodic review by

Parliament, the death penalty should be retained, as

the mandatory punishment for the crime of murder,

subject to the exercise of the Royal Prerogative Mercy.

In 1971 the Solicitor General (Jean-Pierre

Goyer) authorized the research project by Dr. Ezzat A.

Fattah, Associate Professor for the Department of

Criminology at the University of Montreal, to "provide

a critical analysis of research that has been done

and of factual data that exists in connection with the

death penalty as a judicial punishment, with special

reference to the questions of deterrent effect and ;

discrimination. Professor Fattah's comprehensive study
concluded that "the increase in criminal homicide in

Canada during recent years cannot be attributed to the

suspension of capital punishment". /This study was

distributed to Members of Parliament shortly before

Christmas, 1972.
ny

In 1971 the Department of the Solicitor

General also commissioned a study to bring up to date

a 1965 publication of the Department of Justice

entitled "Capital Punishment - Material relating to

its purpose and value". Tnais document is entirely

factual and does not adopt a position, one way or

‘another, on the issue. Copies were distributed to

Members of Parliament just before Cnristmas, 1972.

Current Cases Involving the Death Sentence

Two persons are now, as of January 8, 1973,

under Sentence of death:

Gary John McNamara in British Columbia, and

Real Chartrand in the Province of Quebec,

their dates for execution being now fixed

for February and April, 1973, respectively.

McNamara was convicted of the murder of a

prison guard; Chartrand was convicted of the

murder of a police officer. In neither case

has the provincial Court of Appeal yet heard

the automatic appeal provided for by section

604 of the Criminal Code.

Procedure for Review of Capital Cases by Governor
in Council

1) Sentences of death are required by law to be
reported by the Trial Judge to the Solicitor General.

2) Particulars concerning the convicted person,

including any previous criminal record, and details

of the offence are obtained from police forces

that have been involved, from the Crown Attorney, ©

and from the Sheriff who controls the institution |

in which the convicted person'is held in custody.

. an : 2 BB
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3) A transcript of the trial proceedings is obtained.

4) nen ¢ all appeals have been dealt with, the case
is dealt with as one where exercise of clemency is
an issue. Accordingly, further information
concerning the character and mental state of the

condemned person is obtained.

5) be fence Counsel is given an opportunity to make
representations in writing or personally, or both,

to the Solicitor General.

6) The Solicitor General then takes the question of
commutation to his colleagues in Cabinet, each of

whom is provided with a copy of the material that.

has been assembled.

7) When a Cabinet decision is reached an Order in Council.

is issued, either commuting the sentence of one of

life imprisonment or directing that it should be

carried out.

7: Every capital case is considered by Cabinet on its
merits and no decision to commute is taken until

the question has been considered exhaustively by

Cabinet. Notwithstanding the fact that no execution

has taken place in Canada since 1962, it should be

emphasized that there is no policy for the routine
commutation of death sentences and every case since

1962 has been considered exhaustively by Cabinet

before the decision to commute was taken.

Parole Regulations concerning Length of Confinement

The Parole Regulations, made by the Governor in
‘Council, provide that a person who is serving a sentence

of imprisonment to which a sentence of death has been

commuted, shall serve the entire term of the sentence

of imprisonment unless, upon the recommendation of the

National Parole Board, the Governor in Council otherwise

directs.

However, the Regulations.require that the Board

shall not recommend a parole in such a case until at

least ten years of the term of life imprisonment has

. been served, minus the term spent in custody between

the day of arrest and the day when the sentence | was
commuted.
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@ 7. Statistics

THE DEATH PENALTY IN CANADA: 1955-1972

Sentenced Execu- Death - Otherwise disposed of by
Year to death. ted . . commuted new trial or court of appeal

1955 17 6 9 2

1956 17 5 5 7

1957 11 3 5 3

1958 21 3 16 2

1959 15 3 11 1

1960 10 2 6 2

1961 17 1 10 6

2108. w23-- 62 =23..

1962 13 2 8 3

1963 12 - — 8 4

1964 5 = a 4 1

1965 L7 - 12 5

1966 li od 10 1

1967 10 - 8 2

68 _2_- _50__ _16__

1968 1 - 1 -

1969 - - - -

1970 3 - 3 -

1971 - - - -

1972 2 2

___6_ (of which 2 4 2 not finalized
=S=== are in Court =aSSe Sana

of Appeal)
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