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August 25, 1972.

MieMORANDUM FOR THE MINISTER

Unlawful Interference with Civil Aviation (Hijacking):
September 1-15 ICAO Meeting in Washington

As you are aware, the ICAO Council adopted on June 19 a

resolution, proposed by the United States and co-sponsored by Canada,

directing ICAO's Legal Committee "...to convene immediately a special

Sub-Committee to work on the preparation of an international convention

to establish appropriate multilateral procedures within the ICAO

framework for determining whether there is a need for joint action...”

against states which fail to live up to legal obligations pertaining

to international civil aviation. The Special Legal Sub-Committee, which

at American invitation will meet in Washington from September l to 15,
will be composed of delegations from Canada, Brasil, Chile, Congo

(Braszaville), Egypt, India, Israel, Japan, Netherlands, Spain, Tanzania,

the U.S.A. and U.S.S.R., with France, the U.K. and Jamaica represented

as ex officio members.

2. You will recall that in April of last year representatives of

Canada and the United States, in an earlier ICAO Legal Sub-Committee,

co-sponsored a working paper containing a draft mitilateral convention

creating international machinery for enforcing, against those states

failing to live up to them, the legal obligations pertaining to international
civil aviation contained in relevant international conventions. However,

after the initiative encountered opposition from a number of countries

(including the U.S.S.R., France and Arab countries), the ICAO Assembly

voted last summer, over the strong opposition of Canada, to remove the

subject from the active list on the ICAO Legal Committee's work programm.

Taking their usually strict interpretation of the U.N. Charter, the

U.S.S.R. and Frence argued that ICAO should not get involved in enforcement

since the subject of “sanctions” is reserved to the U.N. Security Council.

Canada and the U.S.A., however, contended that since under international

law each state has exclusive sovereignty over its own air space, it is

open to any state to become a party to a multilateral convention providing
for the suspension of air services against states not living up to their

international legal obligations. Although we gained a procedural victory

when the ICAO Council voted on June 19 to again assign a high priority to

the question of joint action, the basic substantive differences remain

and will have to be bridged if the Special Sub-Committee which will meet

in Washington is going to make any progress.

3. In preparation for the Washington meeting a series of inter-
departmental meetinge has been held under the chairmanship of MOT's

Director General of Civil Aeronautics and attended by officials from

Transport, the CTC, Justice and External Affairs. On July 2) Canadian

officials hosted their U.S.A. counterparts in Ottawa for a preliminary

exchange of views on tactics to be pursued at the Washington meeting.
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After this seeting United States and Canadian Eabessies were instructed to

make parallel approaches in the capitals of countries which will participate

in the Washington meeting designed to see if there are possibilities for

bridging differences in order that a substentive step forward can be taken

in Washington. OGnee the results of these approaches have becn evaluated,

U.S.A. officials intend te invite officials from Canada and a few other

like-minded Sub-Comaittes members te com te Washington August 30,

prior to the start of the “Sub-Committee aseting, to concert tactics, review

the Cansda-United States draft convention te determine whether saodifications

can be made to make it more generally scceptable, end consider whether
there are effective alternatives if the approach embodied in the Canada-

United States draft gets bogged down again at the Washington meeting.

be There appear to be three main courses of action which canbe
pureued at the Washington meting, each of which has a number of variations

and none of which is mtually exclusive. These are:

First, we can put forward again the Canada/United States draft

convention heaving made modificationste aake it more generally
acceptable. However, we are coming to the conclusion that, although

it apy be necessary tactically to stert by putting it forward in

order to create pressure for achieving something positive albeit less

ambitious, there is little likeliheed ef reaching sgreenent on the draft

without emasculsting it completely. Too many states seen te be umrilling

to enforce internationel obligations (te retarn hijecked aircraft, crews

and passengers aad to either prosecute or extradite hijackers) against
states which have never eccepted these obligations either bilaterally or

by beceming parties to the relevant aultilateral conventicas.

Second, in order to remove the asin difficulty posed for ea

number of states by the approach eabodied in the Canade/United States draft,
we could propose a different multilaterel convention under which air

services would only be suspended agsinst defaulting states which have

previeusly accepted this contingency either bilaterally or aultilatersliy,
with parties to the convention accepting the obligation to insert an

enforcement clause in each future bilateral air agreement into which they

enter or which they aay renew with countries not parties to the convention.

It may turn out that thie type ef bilateral appreach incorporated in a

maltilateral convention, while avoiding the constitutional objections

reisedby a number of states, may still go further than many otetes ars

willing to go for political reasons. However, it is worth ez loring

with other states.

Third, consideration could be given to establishing sachinery

(preferably within the framework of ICAO without the need te have a new

eultileteral convention) for investigating cases where it is alleged

that states have failed to co-operate in combating and deterring

enlawfal interference with, or violence ageinst international civil

aviation, and for making an objective determination of fault. Once a

deteraination of fault is aade and a report thereon subsitted to all
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ICAO States and poesibly to the U.N. Security Council, there may exist,

@ possibility of “joint sction"TM in different forms within the ICAO

framework, particularly if some aasndments are aade to the Chicago

Convention. Although it is unlikely that the U.N. Security Council

would take enforcement action in specific cases, the objective finding

of fault and accompanying publicity would at least increase international

pressure on the defaulting State te conform to international standards,

end could also serve as an objective bosis for taking action by those

States, such as the United States, which consider that they are justified

under international law in teking unilateral action to preserve air

secarity. Moreover, the establishaent of fault-determining mechinery

could at a later stage be supplezented, if future developments so

warrant, by a stronger saltileterel enforcensnt systen.

5. we recomend thet the Canadian delegation be instructed, therefore,

te work sctively to promote general agreement on the highest possible common

dencainator that can be achieved from the above three approaches or any

new alternatives thet emerge that will enhance the safety of internationsel

civil aviation through the prevention or discouragesent of acts of unlawful

interference. Deo you agree?

6. The interdepartesntal working group which bas been preparing

the Canadian position recommends thet the Canedian delegation be headed

by Mr. D.M. Miller, Director of our Legel Operations Vivision, and

inclade officials from MOf, Justice, the CTC and an officer from our

isbasey in Washington. Do you agree?

7. It 16 ebvicus that the problem of unlawful interference with
civil aviation has te be attacked from a variety of directions at the sam

tine. Whether or not we are successful in Washington in moving forward in

the area of ex t facto messures to enforce international obligations,

it is clear most effective way of dealing with the problea is by

promoting the implementation of more rigorous nationaland international

ve security measures. Accordingly, we shall be cooperating with

8 Generel of Civil Aeronactice in exploring the possibility

of a Canadien initiative within ICAO to secure score effective international

security standards.

8. 4& similar memorandua is being submitted by M0f officials to

the Minister of Transport.

Dr
Aa.k.R.

000004


