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PLP MEMORANDUM FOR THE MINISTER
:::g Unlawful Interference with Civil Aviation (Hijacking):
UNO September L=15 ICAO Mseting in Washington
g:; As you are sware, the ICAO Council adopted on June 19 a
WU resolution, proposed by the United States and co-sponsored by Canada,
WL directing ICAO's Legal Committee "...to convene immediately a special
GAF Sub=-Committee to work on the preparation of an international convention
FAH(Boisvenu)” to establish appropriate multilateral procedures within the ICAO

0/PMO(Mr . Head) framework for determining whether there is a meed for joint actiom...”
Permi sNY against states which fail to live up to legal obligations pertaining

(Wang) to international civil aviation. The Special Legal Sub-Committee, which
Emb.WashDC at American invitation will meet in Washington from September L to 15,
will be composed of delegations from Canada, Brasil, Chile, Congo

o
mm(ig;s"'lark) (Braszaville), Egypt, India, Israel, Japan, Netherlands, Spain, Tanzania,
Paris the U.S.A. and U.5.S.R., with France, the U.X. and Jamaica represented

s as ex officio members.

}’g;fg"m 2. You will recall that in April of last year representatives of
(P.% Sheppard) Canada and the United States, in an earlier ICAO Legal Sub-Committee,

oTe co-sponsored a working paper containing a draft mmltilateral convention
(Burbridge) creating international machinery for enforcing, against those states

Tastice failing to live up to them, the legal obligations pertaining to international
(Sorokan) eivil aviation contained in relevant intermational conventions. However,

after the initiative encountered opposition from a number of countries

File (including the U.S.S.R., France and Arab countries), the ICAO Assembly

Diary voted last summer, over the strong opposition of Canada, to remove the

Div subject from the active list on the ICAO Legal Committee's work programms.

Taking their usually strict interpretation of the U.N. Charter, the
U.S5.S.R. and Frence argued that ICAO should not get involved in enforcemsat
since the subject of “sanctions® is reserved to the U.N. Security Coumeil.
Canada and the U.S.A., however, contended that since under international
law each state has exclusive sovereignty over its own air space, it is
open to any state to become a party to a mmltilateral convention providing
for the suspensiom of air services against states not living up to their
international legal obligations. Although we gained a procedural victory
when the ICAO Council voted on June 19 to again assign a high priority to
the gquestion of joint action, the basic substantive differences remain
and will have to be bridged if the Special SubeCommittee which will meet

in Washington 18 going to make any progress.

3. In preparation for the Washington meeting a series of inter-
departmental meetinge has been held under the chairmanship of MOT''s
Director Ceneral of Civil Aeronautics and attended by officials from
Transport, the CIC, Justice and External Affairs. Om July 24 Canadian
officials hosted their U.S.A. counterparts in Ottawa for a preliminary
exchange of views on tactics to be pursued at the Washingtom meeting,
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After this meeting United States and Canadian Emsbassies wers instructed to
maice parallel approachss im the capitals of countries which will participate
in the ¥Washington meeting designed to see if there are possibilities for
bridging differences in order that a substantive step forward cam be taken
in Washingion. OUmnce the results of these approaciws have bsen evaluated,
U.8.A. officials intend Lo invite officials from Cenada and a fow other
like-uinded Sudb-Committes members to coms te Washingtem August 30,

prior to the start of the “ub-Committes meseting, to concert tastics, review
the Cansda-United States draft cemvention to determine whether msodifications
can be made to make it more gensrally sceeptabls, end comsider whether ;
there sre effective alternatives if the approssh embodied in the Cansda-
United States draft gets bogged down againm at the Washingtom meeting.

b There appear to be three main courses of sotion which can be
pursuwed at the Washington meeting, ecach of which has a number of variatioms
snd none of which 15 mutually exclusive. These are:

First, we can put forward again the Canada/United States draft
convention having made modificationsto aaks it more gemsrally
acceptable. However, we are coming to the conclusien that, although
it may be necessary tsctically to start by putting it forward in
order to create pressure for achieving something positive albeit lesss
asbitious, there is little likelihood of reashing sgreemsat om the draft
without emasculsting it complstely. Too many states seem te be umwilling
to enforce imternationsl obligstions (to retura hijacked aireraft, crews
and passengers Gad to either prosecute or extradite hijackers) against
states which have never accepted these obligatioms either dilaterslly or
by becoming parties to the relsvant mmitilateral conveatioms.

Second, in order to remove ths msin difficulty pesed for a
nusber of states by ths approach smbodied im the Camade/United States draft,
we could propose a differeat mmltilatersl conveamtion umder which air
services would only be suspended agsinst defaulting states which have
previcusly accepted this contingemcy either bilaterally or mmitilaterslly,
with parties to the convention accepting the obligation to imsert an
enforcement ¢lause in esch future bilateral air sgresasat into which they
enter or which they may renew with coumtries not parties to the convention.
It may turn out that this type eof bilateral approsch imcorporsted in a
multilateral convention, while avoiding the comstitutiomal objectioms
raised by a nusmber of states, may still go further than many states w's
willing Lo go for political reasoms. However, it is worth exmploring
with other statea.

Third, comnsideration could be given to sstablishing machinery
(preferably within the framswork of ICAQ without ths need to have a new
sultilateral convention) for investigating ceases where it is allaged
that states have failed to co-operate in combating and deterring
snlawful interference with, or violemce ageinst interaatiomsl civil
aviation, and for making an objective determisation of fault. Once a
deteraination of fault is asde and a report therecn submitted to all
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ICAQ 3tates and possibly to the U.N. Security Council, there may exist

a possibility of ®joimt action™ in different forms withim the ICAD
framswork, particularly if some amsndments are made to the Chicago
Convention. Although it is unlikely that the U.N., Security Council
would take enforcemsnt actionm im specific cases, the objective finding

of fault amd accompanying publicity would at lsast increase internatiomal
pressure on the defsulting State to conform to international standards,
and could also serve as an objective bosis for taking action by those
States, such as the United States, whioh consider that they are justified
under internstional law in taking unilateral action to preserve air
secarity. Moreover, the establishasnt of fault-determining mechinery
eould at a later stags bde supplemented, if future developments so
warrant, by a stromger multilstersl enforcement systes.

Se We recommnd thet the Camadisn delegation be instructed, therefore,
to work asctively to promote general agreemsnt on the highest possibls commom
denominator that cam be achisved from the above three approaches or any

new alternatives that emerge thet will enhance the safety of internationsl
civil avistion through the prevemtion or discouragement of acts of unlawful
interferense. Do you agree?

6. The imterdepartssntal working group which has been preparing
the Canadian position recommends that tLhe Cansdian delegation be headed

by ¥r. D.N. NMiller, Director of ocur Legel Oporatioms Uivision, and
include officials from MOT, Justice, the CTC and an officer from owr
Esbasey in dashington. Do you agres?

7. It is obvicus that the problem of unlawful interference with
civil aviation has to be attacked from a variety of dirsctions at the same
time. Whether or not we are successful in Washingtom in moving forward in
the area of &x ¢t facto messures to enfarce intermational obligations,
it is clear nost effective way of desling with the problea is by
promoting the implamsntation of more rigerous national and intermatiomal
e securily msasures. Accordingly, we shall be cooperating with

s Oeneral of Civil Aeronseutics in exploring the possibility
of a Conadien initiative within ICAD to secure more affective international
security standsrds.

8. A similar memorandua is being submitted by MOT offieials to
the Minister of Tramsport.

i

A.R.R,
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