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UNITED NATIONS

NEW YORK

CABLE ADDRESBS * UNATIONS NEWYORK * ADRESSE TELEGRAPHIQUE 7 )\
e §

M
LE 130 (1-2)

Sir,

I have the honour to acknowledge the reéeipt of your
letter of 7 April 1965, transmitting the observations of
Canada on Part II of the Draft Articles on the Law of Treaties
prepared by the Intermational Law Commission., These observations
have been sent to the Commission's Special Rapporteur on the Law

of Treaties, and will be published in an addendum to the document
(A/CN.4/175) containing the comments of other Governments.,

Aceept, Sir, the assurances of my highest cénsideration.

Constantin A, Stévropoulosr'
Under~Secretary
. Legal Counsel

Mr. M, Cadieux
Under—Secretary of State

for External Affairs
Department of External Affairs
East Block

Ottawa, Ont,, Canada
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T0 . SECURITY 3 1
A Memorandum to the File Sécurité Unclassified
. ; . o s s DATE 3
mowm  Treaties Section, Legal Division April 9, 1965
De NUMBER
REFERENCE Numéro
Référence
. FILE DOSSIER
Law of Treaties - L4th Report of _ orTAwA 20~3~i=(5
SuBJecT Sir Humphrey Waldock 23l
MiISSION
24—
ENCLOSURES
Annexes
DISTRIBUTION ' I spoke to Miss McPherson in New York concern-

ing Sir Humphrey Waldock's 4th Report (ACN.4/177 and Add 1
of March 19/65).

2. Miss McPherson, after consultation with the
Secretariat, informed me that it is expected that Sir Humphrey
will submit comments on Part II of the Draft Law of Treaties
either late in May or in June, and that these will be printed
by the United Nations office in Geneva.

A, W. J7 Robertson
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NINETEETH SESSION CHAPTER VI - 3
SIXTH COMMITTEE
PROVISIONAL AGENDA CONFIDENTIAL
ITEM 79 '

GENERAL MULTILATERAL TREATIES CONCLUDED
UNDER THE AUSPICES OF THE LEAGUE OF NATIONS:
REPORT OF THE SECRETARY-GENERAL

.Background References

General Assembly Resolution 1903 (XVIII) of November 18, 1963.

Issues Facing the Session

In its commentary on the first series of draft articles on the
law of treaties, the International Law Commission drew attention to
the problem of accession of new states "to general multilateral treaties
concluded in the past, whose participation clauses were limited to
specific categories of states”. In the Sixth Committee:at the seventeenth
session, a resolution was introduced which in summary authorized the
+ Secretary-General to receive instruments of acceptance to such treaties,
if a majority of parties to any given treaty had not objected to it
being opened, from any member state of the United Nations or of a
specialized agency. It also recommended that the parties recognize the
legal effect of such instruments of acceptance. Certain reservations
. to. this procedure were expressed in the Committee, primarily on the
-grounds that what was involved was an amendment of the treaties and that
for reasons of international and constitutional law, consent to such
an act could not be given informally, tacitly, or by mere failure to
-object. Some representatives therefore suggested another procedure,
used on a number of previous occasions, of drawing up protocols of
amendment. The Committee then decided to refer the matter to the Inter-
national Law Commission for study and report.

The Commission concluded from its study of the question that
both procedures, i.e. that set out in the draft resolution and the
protocol” of amendment, had advantages and disadvantages, and the
Commission did not feel called upon to express a preference between
them from the point of view of domestic law. The Commission noted
however, that in 21 of the 26 treaties concerned (participation in the
other five was limited to states invited to the conferences which drew
up the treaties) the participation clauses were so formulated as to
open the treaty to participation by any member of the League, and any
additional states to which the Council of the League transmitted a
copy of the treaty for that purpose. As a third alternative; the
Commission accordingly suggested that, in the light of the arrangements
made on the occasion of ‘the dissolution of the League and the assumption
by the United Nations of some of its functions and powers in relation
to treaties concluded under the auspices of the League, the General
Assembly could designate the Secretary-General to assume the powers
which under the participation clauses of the treaties in question were
formerly exercisable by the Council of the League. This proposal, the
Commission felt, would provide "a simplified and expeditious procedure
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for achieving the object of extending the participation in general multi-
lateral treaties concluded under the auspices of the League". The
Commission also suggested that many of the treaties in question might no

* longer hold any interest for states. It further suggested that the General
Assembly should initiate an examination of the treaties in question with

a view to determining what action might be necessary to adapt them to
contemporary conditions. -

When this item was discussed at the eighteenth session, a bitter
controversy arose over the issue of which states should be invited to
accede to the treaties in question andy as a result, the relevant resolu-
tion which emanated from the Committee failed to rally unanimous support.
It was adopted by 79 votes to none with 22 abstentions.

In the subsequent debate in plenary on November 18, 1963, the "all
states versus member states" controversy developed into a test of strength
and prestige in anticipation of the main item, Friendly Relations. The
Soviet Bloc made a very strong bid to gain acceptance of the all-states
formula which would have permitted accession by such entitiescas“East
Germany and Communist China, and in doing so they invoked in particular
the need for universality, Article 8 of the draft Law of Treaties prepared
by the International Law Commission, and the accession clause used in the
1963 Limited Nuclear Test Ban Treaty. The Secretary-General himself
intervened in the debate, stating that it would not be administratively
- possible for him to operate on the basis of the "all-states" formula, and
in the end a majority was secured for Resolution 1903 (XVIII) which
incorporated the so-called "Vienna" formula, restricting participation in
such treaties, in addition to member states, to any non-member states to
which an invitation is addressed by the General Assembly.

In this same resolution the Secretary-General was asked inter=-alia,
to bring the treaties in question to the notice of those states which would
be eligible to accede to them, to look into the question whether any of
the treaties in question had ceased to be in force, were superseded or
would no longer be of interest, and to report on these matters to the
forthcoming session, '

The Sixth Committee will therefore have before it the Secretary-
General 's report on this subject, which has not yet been released.

Likely Courses of Action and Attitudes of Interested Parties

It is not possible to anticipate the Secretary-General's Report
in detail but it is unlikely that there will be anything in it of a
controversial nature., The Soviet Bloc may, however, make a new bid for
the acceptance of the:all-states formula, depending on the evolution of
the question of representation of China.
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~ EXTERNAL AFFAIRS AFFAIRES EXTERIEURES
o MEMORANDUM TO THE -SEZégTARY SECURITY
A (through Mr, M. H. Wershcf) W Securite RESTRICTED
FROM LEGAL DIVISION DATE April 2, 1965
De NUMBER
rererence Our Memo of March 4, 1965 Numéro
Référence [

Canadian Commentary on Part II of the I.L.C, orrAwA =

SuBseCt Draft Law of Treaties | Mmyééza—‘B -/—&

ENCLOSURES
Annexes

&
Since other countries did not comment on a number

DISTRIBUTION of matters connected with Part II of the Draft Law of Treaties,
we think we should do so. Due both to the changeover in the
personnel of our treaty section last summer and to the fact
that a letter of July 3, 1964 from the Legal Counsel of the
United Nations asking for comments on Part II of the Draft Law
of Treaties, which had been b.f.'d for early autumn, was mis-
filed, we did not (as you are aware) prepare written comments
on this second part for submission to the United Nations prior
to the December 31, 1964 deadline, However, our comments on
Part I of the Draft Law of Treaties were themselves submitted
some two months in arrears, and we have been given to under-
stand that Mr. Stavropoulos would welcome our comments at this
stage.

- 2. We therefore attach for your consideration a draft
. letter to Mr. Stavropoulos together with a set of draft comments
Q ywhich, in our opinion, cover those points in Part II which seem
~to be worth bringing to the attention of the Commission, and
which have not been dealt with in the comments submitted by
other countries and set out in A/CN.4/175 and add 1 of 23 IIL.65.
-- We also attach the Report of the I.L.C. on the work of its 15th
Session and a copy of the documents referred to.

3. As was the case last time these comments have been
drawn up on the assumption that, sinceé the task of codifying the
Law of Treaties is not one in which national interests play a
major role {except insofar as the project may be used by the
Communist Bloc members to advance special objectives) it would
be inappropriate for states to enter into a doctrinal dispute
with the Commission unless clear national interests were in-
volved. Because, in addition, the draft articles covered by
Part II were the result of considerable give and take at the
15th Session of the International Law Commission and were, in
almost every case, arrived at either unanimously or with only
one vote against them or one abstension, these draft observa-
tions have been kept to a minimum. Canada's interest, it would

* ** 000227
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seem, continues to be that the Law of Treaties should, as
far as possible, be certain and readily discernable. The
Commission's study is clearly fulfilling these objectives
since the International Law Commission project has pro-
vided both an opportunity to compile a most useful body of
material on existing law and practice, and an opportunity
to develop the law along progressive lines to reflect chang-
ing postwar practices, Our chief intention in preparing
these comments, which have been drawn up after a study both
of the original material, that prepared for and considered
by the Legal Planning Committee in April, 1963 (prior to the
15th Session of the I.L.C.), your report on that Sessioh,
and other comments submitted to date, is to assist the Com-
mission in its work by seeking to avoid any lacunae or
inconsistencies in the Law of Trefties.

L, In the attached comments, which you will note
relate only to three articles, we have in each case referred
to the particular article in question and followed this by
the commeht which we would propose to make. We have also in-
cluded for your own consideration {but not for reproduction
in the comments we would propose to submit) an explanatory
section setting out our reasons for proposing the comment in
question.

7 £ Lo tlS

Legal Division
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Policy Considerations Involved for Canada

It is in Canada's interest to continue to support the policy set
out in paragraph 1 of Resolution 1903 (XVIII) - the traditional U.N.
formula on the question of participation in treaties or multilateral
conferences - and to try to ensure that it is not eroded.

Instructions

The Canadian Delegation should accordingly try to ensure that,
in any further discussion about what states may accede to the treaties
in question, the status quo remains unchanged.
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Canzdian Comuents on Deaft Articles

Article 40: Termination or suspension of the Operation of Treaties
by Agreement,

4 Ia Clause 2 of this Article the period of time set out in
the ascond to lact line has been left open to further considerction.
ginos it iz not clear from the present taoxt {rom whea thie period of
tize should run, it is suggested thet as ia Acticle §, it be from the
dste of ndoption, (i.e. that it be from the tine the Treaty in question
hss been opesed for signature),

1% is %o be noted that in Article 9 of Part I of the Dralt
Law of Trsatice, drawn up at the J4th Sessicam of the Iaternationsl Law
Comsisaion, 4n Clause 1{a) and Clsuse 2 there also exist similar as yet
unspecified time periods, Considerstion might be given to having the sawe
period of tise apply in all three cases, In hie commentary on Clausw 2
of Article %0 the Special Rapporteur, Sir Huumphrey Waldook, esvissged
a pericd of ten yesrs (A/CH.8/156/add 1 of April 10, 1963, pe30)s This
would seen & reascasble choice.

Articls 423 Temmuination or Suspension of the (peration of & Treaty as
a consequence ol ite breach,

Lozmaents Apticle 42, in its present versicn, does mot provide for a
vight, where there ie & material bresch of & tresty, of susother party
uniiaterally (and not merely by common and porheps even unanimous agreve
ment with the other parties) to withirav from the Treaty ia guestiocn.
Instend it would appesr, fron the Conmission's comuentary om the provision
in guesticn, that the meabers considerad thet & right of suepension
provided adequate protection to & stete directly sffected by such & breach,

The implicution of the preseat draft rule, set out in
Article 42.2(s), as regaxds multilatersl treaties of & sort under which the
states party agree to refruin fron some action or other, ie thet in the
case of a {lagrant violation by one party mne other party would have any
regourse on its own, That is beosuse it could not suspend ,
visuduvia the violitor (by doing whatever it had sgreed %o mefrain from
the

3
g
g
-

deing) without viclating its own otligetions to the othar partiea,

Since it would appear desizable that the provisions of
draf't Law of Trecties be of such & mature that they not only attract the
widvat possible support tut are aleo ss videly obecrved &8 possible,
consideration might bo given to smending srticle 42
whore there has been a violation of & Truaty of the ‘
legitimate right of suspension of aa individual purty need not depend on &
consdusus but mey be exerclieed grgo ounss.
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Both the present Rapporteur, iir Buaphrey weldock, snd the provious
Rapporteur, 3ir Gersld Fitmmaurice, in their draft articles on this matter,
provided that ia the case where one party were to comuit & genersl breach
of such & treaty it would be opes to individual states unilaterally to
withdraw from it, Sir Gersld Pitsmeurice, reccumsndsd that "if & party
comuite & general bresch of the entire treaty in such a way as to be
tantawount to & repudiation, the other parties say treat it as being at an
end, or any ons of them may withdraw from further participation® (1)

8ir Humphrey Waldock, in his cosmentary on his draft article 20.4(b)
mentioned that ite intentigp wes to cover "cases such as thess where the
defaulting of & key ptate or a number of states go far to undermine the
whole treaty regime...it seems desivable €hat individual parties should also
have the right, not merely of terminating their treaty relation with the
dofeulting etate, but withdrawing sltogothor fyom the treaty™, (2)

In the draft smendmout which Mr. Irik Castrép. proposed to the
prasent Rapporteur's draft of this irticle, at the 15th Session of the I.L.Cey
he too provided for m right of unilateral withdrawal, under gertain oircum-
stances, on the following terse:

#2(b) in the relations between i:szell ani the other parties,
vithdrawvalfron the tresty, if the breach ie of such
& kind as to frustraete the oRj»0% and purpose of the
treaty”,

irticle Mb:  Hebus sic stantibus

fundsmental change of circumetances,

Somments The excliuslon establ shed under Section 3{(as) of this Article, wherely
& fundasental change in circumstences wouid not affect & treaty fixing a
boundury, would appesr to have been formulated witbout the I.L.Ce having taken
iato consideration such trestiss (if any) under which & boundsry hes been
cetablished by refercance to & thalweg. dJince it is concaivable that such
boundary treaty provisions do exist and thet a fundamental in ¢ircuse
stances could indeed rudically affect the boundary ia question (to an extaut
not contemplated when it was originally delineated), it is at lesat argusble
thet Article 44, 3(a), shouid be modified to cover such & osse.

The sodification might be along the following lines:
To & treaty fixing & s exospt 4L such & boundaxy is
S EEG ULAT@Chiy R & baWad G RN GaWIsl MIeROEeNoR o

PILFS1ChA g JOCUUICER Of WiiCn 18 subsgaguantd B A03l060%,
il tored R CBLULE G A DRUZUL QOORLS8LOS ] Ql"o

r}s

(1) IiC Year Book, p.31, Vol. II, Draft irticle 19,1(i1i)
(2) -’9/0”.‘5/1" add 1, p.t8,
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April 7, 1965.
S54rs

I have the honour to refer to your letter LELJO(1e2)
dated July 3, 1964 concerning any observotions whidh my Government
might wish to?toonrartnotth- Draft Articles on the lav of
Treaties prepared by the Internstional law Commission at 4ts 15th
Session ia 1963 I regret the delay in smewering your letter,

48 requested I an enclosing the comments of the Canadian
Government on this part of the draft. These cosments have bean
lizited to matters uot dealt with in those cosments published in
AJCHM/156 of 23411465,

Accepty Sir, the renewed sassurances of sy highest cone

slideration,

W,

Under-Soarstary of State
for Extersal Affsire

Constantin 4, Stavropoulos, Ksqe,
Legal Counsel of the United Ncticus,
Hew York.
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MEMORANDUM TO THE U‘.'!DER_,&;EGRM

10 {through Mr, M, H, Wershof) SECURITY RESTRICTED
LEGAL DIVISION DATE April 2, 1965
FROM
3 Our Memo of March 4, 1965 Nosire
REFERENCE
fifierce  Canadian Commentary on Part IT of the I.L.C, FiLe possier
OTTAWA .
SuBseCt Draft Law of Treaties 070 __3‘_/__4
Sujet MISSION ___‘_‘__.._-

ENCLOSURES
Annexes

Since other countries did not comment on a number
of matters connected with Part II of the Draft Law of Treaties,
we think we should do so. [ue both to the changeover in the
personnel of our treaty section last summer znd to the fact
that a letter of July 3, 1964 from the Legal Counsel of the
United Wations asking for comments on Part II of the Uraft law
of Treaties, which had been b.f,.'d for early autumn, was mis-
filed, we did not (as you are aware) prepire written comments
on this second part for submission to the United Hations vrior
to the December 31, 1964 deadline. However, our comments oa
Part I of the Uraft law of Treaties were themselves submitted
some two months in arrears, and we have been given to under-
stand that Mr, Stavropoulos would welcome our comments at this
stage.

- 2, Yie therefore attach for your consideration a draft
letter to Mr. Stavropoulos together with a set of draft comments
which, in our opinion, cover those points in Part II which seem
to be worth bringing to the attention of the Commission, and
which have a0t been dealt with in the comments submitted by
other countries and set out in A/CN.4/175 and add 1 of 23 II.65.

-« Ve also attach the Rerort of the I,L.C. on the work of its 15th
Session and a copy of the documents referred to.

3. As was the case last time these comments have been
drawn up on the assumption that, sincé the task of codifying the
Law of Treaties is not one in which national interests plag.t
ma jor role {except insofar =s the project may be used by t
Communist Bloc members to advance special objectives) it would
be inappropriate for states to enter into a doctrinal dispute
with the Commission unless clear nstionzl interests were in-
volved, Pecause, in addition, the draft articles covered by
Part II were the result of considerable zive and take at the
15th Session of the Internationa)l lLaw Coamission and were, in
almost every case, arrived at either unanimously or with only
one vote against them or one ahstension, these draft observa-
tions have been kept to a minimum., Canada's interest, it would

LR 2
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seem, continues to be that the Law of Treaties should, as
far as possible, be certain and readily discernable. The
Commission's study is clearly fulfilling these objectives
since the Internstional law Commission project has proe
vided both an opportunity to compile a most useful body of
material on existing law and practice, and an opportunity
to develop the law along rrogressive iiaos to reflect chang-
ing postwar practices, Our chief intention in preparing
these comments, which have been drawn up after a study both
of the original material, that prepared for and considered
by the Legal Planning Committee in April, 1963 (prior to the
15th Session of the 1.L,C.,), your report on that Sessioh,
and other comments submitted o date, is to assist the Come
mission in ite work by seeking to avoid any lacunae or
inconsistencies in the Law of Treaties.

L In the attached comments, which you will note
relate only to three articles, we have in each case referred
to the particular article in question znd followed this by
the commeht which we would pronose to make, We have also in-
cluded for your own consideration (but not for reproduction
in the comments we would vropose to submit) an explanatory
section setting out our reasons for rroposing the comment in

cuestion,

(A
goTw!
R B

¥

Legal Division
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Ottawa, April 2, 1965

Sir:

I have the honour to refer to your letter LE130(1e2)
dated July 3, 1964 concerning any observations which my Government
might wish to make on Part II of the Draft Articles on the Law of
Treaties prepared by the International Law Commission at its 15th
Session in 1963, I regret the delay in answeriag your letter,

—— _ As requested I am enclosing the comments of the Ganadian
Goverament on this part of the draft, These comments have been limited

to matters not dealt with in those comments published in A/CN.4/IFS
of 23.11.65.

Aceept, Sip, the renewed assurances of my highest con-

sideration,

Yours sincerely

Under-Secretary of State
for External Affairs,

Constantin A, Stavropoulos, Esq,,
Legal Counsel of the United Hations
Hew York
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Canadian Comments on Draft Articles
grawn Up By The Ianternational Law

ARFICE b

Article £0: Termination or Suspension of the Operation of Treaties by
Agreement

(1)¢ A treaty may be terminated at any time by agreement of all the
parties., Such agreement may be embodied:

(a) In an instrument drawn up in whatever form the parties
shall decide;

(b) In communications made by the rarties to the depository
or to each other,

(2)s The termination of a multilateral treaty unless the treaty itself
otherwise nrescribes, shall require, in addition to the agreement of all
the parties, the consent of not less than twoethirds of all the States
vwhich drew up the treaty; however, after expiry of ...... years the
agreement only of the States parties to the treaty shall be necessary.

(3). The foregoing paragraphs also apply to the suspension of the
operation of treaties,”

gﬁgggng in clause 2 of this article the reriod of time set out in

the second to last line has been left open to furthér consideration,
Since it is not clear from the nresent text from when this period of
time should run, 1? is suppested that as in article 9, it be from the
date of adoption, (i.e, that it be from the time the treaty in question
has been opened for signature),

It is to be noted that in Article 9 of Fart I of the Draft
Law of Treaties, drawn up at the lith Session of the International Law
Commission, in clause 1(a) and clause 2 there also exist similar as
yet unspecified time periods, Consideration might be given to having
the same period of time aprly in all three cases, In his commentary
on clause 2 of Article 4O the Special Rapporteur, Sir Huuphru{ ¥aldock,
envisaged a period of ten years (A/CN.4/156/add 1 of 10th Apr 1, 4963,
Pe 30). This would seem a reasonable choice.

&nhm;ﬁ{_m_‘:‘m- Article 9.1(a) refers inter alia to the
epening of a tilateral treaty to the participation of additional
states by the subsequent coasent of two-thirds of the rarties to it, rro=-
vided that s certain (so "ar unspecified) number of years have elapsed
since the date of its adoption, Article 9,2 refers to participation in

a more linited type of multilateral treaty under similar conditions. Since

...2-
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both these articles and article 4O are concerned with a lapse of time
beyond which only states party to a treaty would have the right to be
consulted on changes to the treaty regime, it would seem logical that
the same period of time be used in each case, Whether the ten years
proposed by Sir Humphrey Waldock is acceptable, or whether a shorter
period (of 5 years) would be preferable could presumably remain oven
for discussion, It can be argued objectively that the shorter period
would be more appropriate. The fact of a state having participated
in the drawing up of a treaty ought not to enable it to object, for
more than a reasonable period, to states which have in fact become
parties taking decisions regarding the status of the agreement. A
reasonable time would be that length of time which would ¥an the normal
course be required to fulfill domestic preconditions for ratification
or accession, In our own case this could be long drawn cut so that a
ten year period might suit our particular interests., Australia, in
its comments on this article (ACN 4/175, page 11) suggested twenty-
five years, but the goncensus would seem to favour between five and ten,
Canada did not comment on this aspect of Article 9 last ymagi?

- ke e o

Firticle 42: Termination or Suspension of the Oreration of a Treaty
as a Condequence of its breach

(1)« A material breach of a bilateral treaty by one party entitles
the other to invoke the breach as a ground for terminating the treaty
or suspending its operation in whole or in pars,

{2). A material breach of a multilateral treaty by one of the
parties entitles:

(a) Any other party to invoke the breach as a ground for
suspending the operation of the treaty in whole or in
E:rt in the relations between itself and the defaulting

ate;

(v) The other rarties by common agreement either:

(1) To apply to the defaulting State the suspension
provided for ia subpearagraph (a) above; or
({1) To terminate the treaty or to suspend its
operation in whole or in pars,

(3)+ For the purposes of the present article, a material breach of a
treaty by one of the parties consists in:

!ag The unfounded repudiation of the treaty; or
b) The violation of a provision which is cssential to the

effective execution of any of the objects or murposes
of the treaty,

s sa 3
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(4). The right to invoke 2 material breach as a ground for termina-
ting or suspending the operation of rart only of a treaty, vhich is
provided for in raragravhs 1 and 2 above, is subject to the conditions
svecified in article A%,

(5)s The foregoing raragraphs ar: subject to any provisions in the
treaty or in any related instrument which may repulate the rights of
the partics in the event of a breach,”

Article 42, in its present verdon, does not provide for a
r s Where there is a material breach of a treaty, of another party
unilaterally (and aot mer@lg by common and perhaps even unanimous agree-
ment with the other rarties) to withdraw from the treaty in question.
Instead it would appear, from the Commission's commentary on the provi-
sion in question, that the members considersd that a right of suspension
grovlgod adequate protection to a state directly affected by such a
reach,

The implication of the vresent draft rule, set sut in article
k2.,2{a), as regards multilateral treaties of a sort under which the
states party agree to refrain from some action or sther, is that in the
case of a flagrant violation by one narty no other party would have any
recourse on its owna, That is because it could not suspend ite obligations
vis-a=vis the violator (by doing whatever it had sgreed to refrain from
doing) without violating its own obligations to the other nparties,

Since it would appear “‘esirable that the provisions of the
draft Law of Treaties be of such a nature thst they not only attract
the widest possible support but are also as widely observed as possible,
consideration might be given to amending article 42 in such a way that,
where there has been a violation of a3 treaty of the sort disecussed above,
the legitimote right of susrension of an individual varty need not dee
rend on a consensus but may be exercised ergo omnes.

Both the present Rapporteur, Sir Humphrey Waldock, and the
previous Rapporteur, 3ir Gerald Fitamaurice, in their draft articles on
this matter, rrovided that in the caese where one rarty were to commit a
general breach of such a treaty it would be open to individual states
unilaterally to withdraw from it., Sir Gerald FPitsmaurice recommended
that "if a party commits a general breach of the entire treaty in such
a way as to be tantamount to a repudiation, the other parties may treat
it as being at an end, or any one of them may withdraw {rom further
participation.” (1)

Sir Humphrey ¥aldock, in his commentary on his draft article

20,4(b), mentioned that its intention was to cover "cases such as these
where the defaulting of a key state or a number of states go far to

cee b

#9)
ILC Year Book, r. 31, Vol, II, Draft article 19,1(1i1).
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undermine the whole treaty regime .... it seems desirable that indi-
vidual parties should also have the right, not merely of terminating
their treaty relation with the defaulting state, but withdrawing
altogether from the treaty.," (2)

In the draft amendment which Mr, Erik Castrein proposed to
the present raprorteur's draft of this article, at the 15th Session of
the I,L.C,, he too provided for a right of uniiaternl withdrawal, under
certain circumstances, on the following terms:

"2(b) in the relations between itself and the other parties,
withdrawn from the treaty, if the breach is of such a kind as
to frustrate the object and puppose of the treaty".

[Egglggggign Under article 42 in its present form, if there were to be
a violation of a disarmament treaty or the parziai Huclear Test Ban
Treaty (i.e, in-that 2 given state were to resume testing) it would
aprear that any other nuclear power would be entitled only to suspend
the performance of its obligations vis-a~vis the violator but, unless
there were to be a unanimous agreement among all the parties to the
treaty to terminate oy suspend it, that it would continue to be bound
by the prohibition in the treaty vis-a-vis all the other parties, It
is apparent that a violation of such treaties by one member (if a major
power) would almost certaialy lead to further violations by other
major powers if they felt their national interests threatened, (3) In
order to preserve the stability of treaty law it would therefore seem
desirable to provide for a right of legal withdrawal from such treatiestzt
would not be dependsnt upon unanimity.

In this respect the previous Special Rapporteur, Sir Uerald
Fitemaurice, treated the suestion of the termination or suspension of
the oparation of a treaty (28 a consequence of its breach) in a somewhat
different fashion than did Sir Humphrey Waldock, In hie apvroach he
distinguished hetween multilateral treaties involving absolute or indee
pendent objectives (i.e. those of a general lauunaking character) and
other maltilsteral treaties involving objectives which are essentially
of a reciprocal character (i.e, disarmament treaties), In instances

ees 5

A/CN=L/156/add 1, p. L8,

)
Cf. 5ir Gerald Fitamaurice, Second Report on Law Treaties (A/CN/4,
107, March 15, 1957) j 16 Year Book 1957, Vol. II, p, 5bt

The obligation of each party to disarm nor not to exceed a
certain level of armaments or not to possess certain types of
weapons is necessarily dependent on a corresponding rerformance
of the same thing by all the other parties since it is of the
essence of such a treaty that the undertaking of each rarty is

given in return for a similar undertaking by the others",
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where a treaty was essentially reciprocal in character, evea though
multilateral in form, Sir Gerald would have allowed a party to with-
draw from it if any other party had committed a general breach, (A4)

Although he approached the matter somewhat differently, Sir
Humphrey Yaldock would seem to have agreed with Sir Gerald on this
particular point, %Oood sense and equity rebel at the idea of a state
being held to the performance of its obligation under a treaty which
the other contracting party is refusing to accept”, (5)

He therefore provided for this in his draft article 20, 4(b)
which read as follows: '

¥the other parties to the treaty, by an agreement arrived at
in aceordance with the provisions of Article 18 of this Part,
may collectively either

(1) terminate the treaty or suspend its avplication; or

(11) terminate or suspend the application only of the

particular provision whichhas been broken,

Provided that, if a material breach of a treaty by one or more
parties is of such a kind as to frustrate the objeet ahd rurpose
of the treaty also in the relations bhetween the other parties
not involved in the breach, any such other party may, if it thinks
fit, withdraw from the treaty.” (6)

From the summary records of the 15th Session (7) it is clear
that Article 42 (which was discussed at the 691st, 692nd, 693rd, 709th
and 717th meetinzs of the Commission) caused more difficulties than
almost any other article in the second rart of the draft; and further,
that individual members of the commission altered their attitudes to
this matter as the various drafts were developed., ot even on the
article in its present form, on which there were originally five ahbstene
tions, was there much of a consensus,

As it appedrs-clear from your own comments on this article
(page 21 of your feport on the 15th Session) that the suspension or
termination of the whole tresty, in the case of such a violation, under
article 42, was intended only to he by unanimous deecision, and that
there was to be no right of unilateral withdrawal, it would seem that this
aspect of the matter should be clearly pointed out,

.8 6

(4)
Cf. ILC Year Book 1957, Vol, 2, », 31,

(5)Second Report 4/01/4/156 add, 1, April 10, 1963, . 37.
‘6’A/CH.I;/156/add. 1, page 36, Article 20(b).

(7)1963 116 Yearbook, Vol. I.
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‘ However, at the l8th Session of the Ceneral Assembly, when

the 6th Committee discussed the draft Law of Treaties, hardly any members
ref=rred to Article 42, even en passant, Mr, Plimpton, the United States
representative, did propose an amendment to part two of the article,
which he prefaced by remarking that while

"The principle laid down in draft article L2, paragraph 1

was sound and should be erystallized as a rnic of oonvontioual
law, paragraph 2, however, appeared to some extent to disregard
the varied nature of multilateral treaties, It could be applied
to a lawe-msking treaty on such a subject as disarmament, whose
observange by all narties was essential to its effectiveness,
but his delegantion doubted that the raragraph should apply
equally to a multilaterasl treaty like the Vieana Convention oh
Consular Relstions, which w:s essentially bilateral ia aprlica-
tion, It Yo be hoped that the Commission and Governments
would give the cuestion careful study., The teraination or sus-
pension of multilateral treaties should be governed by the rule
applicable to bilateral treaties: an ianjured party should not
be requiraed to continue to accord rights illegally denied to it
by the offending party." )

Taken from the summary record, his amendment read as follows:

"2(a) Any other rarty, whe johts o1
adversely affected by the breach,
as a ground for suspending the operation of the treaty
in whole or in part in the relations between itself and
the defaulting Statej" and the opeaing words of sube-
paragraph 2(b) should be amended to read:

"(b) The q;hor ra

SAMATL S Y

: The significance of the amendment proposed by the U,5, is not
¢lear to us, though it would in any event appear at least to limit the
need for a consensus to those states "whose rizhts or obligations are
adversely affected™ by any particular breach., It does not, however,
seem to provide for unilateral withdrawal., Hor has any other state
offered comments directly on this point to date, 7

L

MhArticle Lhkt Rebus sic stantibus
Pundamental change of circumstances,

(1)« A change in the circumstances existing at the time when the treaty

as e 7
‘373/0.6/33. 784 (English) page 10,
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was eatered into may only be invoked as ground for terminating or with-
dra:ing from a treaty under the conditicns set out in the »resent ar-
tic G, !

{2). Vhere a fundamental change has occurred with regard to a fact or
sitnation existing =t the time when the treaty was entered into, it
may be igvokod as a ground for terminating or withdrawing from the
treaty :

{a) The existence of that fact or situation constituted
an essential basis of the consent of the parties to the
treaty; and

{(b) The effect of the change is to transform in an essenw
tial resnect the character of the obligations undertaken
in the treaty.

(3)s Paragravh 2 shove does not apply:

(a; To a tresty fixins a boundary; or

(b) To changes of circumstances which the rarties have
foressen and for the consequences of which they have
made provision in the treaty iteelfl,

(L), Under the conditions specified in article 46, if the change of
circumstances referred to in pnrafraph 2 above relates to particular
clauses of the treaty, it may be invoked as a ground for terminating
those clauses only,"

Cﬁmggeg The exclusion established under section 3(a) of this article,
whereby a fundamental change in circumstances would not affect a truagz
fixing a boundary, would appear to have been formulated without the I
having taken into consideration such treaties (if any) under which a
boundary has heen established by reference to a thalweg, Jince it is
conceivable that such boundary treaty nrovisions do exist and that a
fundamental change in circumstances could, indeed, radically affect the
boundary in cuestion (to an extent not contemplated when it was origi-
nally delineated), it is at least arguable that article Lk, 3(a),
should be modified to cover such a case,

The modification might be along the following lines:
"To a treaty fixing a boundary,

[ 20 Q1T eC D & nalLwesr o
pilysica ' sequent 1
' Ltered a8 the rresy DI 8 natuys OocuEren ore
j' _-' - e =
7 w Although this is perhaps a minor and somewhat academic point
to make, nevertheless we thought we should briag it to the 2tteation of

. the Commissiony
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10 MEMORANDUM TO FILE: 20-3-1-6 securry  CONFIDENTTAL
A ' Sécurité
DATE February 26, 1965.
FROM Legal Division
De NUMBER
Numéro
REFERENCE
Référence
FiLE DOSSIER
ILC Draft Law of Treaties: Comments on Member-States. OTTAWA
SUBJECT 20=3=48-1-6
Sujet
MISSION
ENCLOSURES
Annexes
I spoke to Miss MacPherson in New York today in order to
DISTRIBUTION ascertain whether the Secretariat had yet published any of the comments
which they might have received from member states on Part II of the draft
Law of Treaties.
Miss MacPherson informed me that the comments received so far
are at present being printed, and that it is hoped they will be distributed
towards the end of next week under Document No. A/ Csz/ 175. OCur own
comments which would be welcomed at any time, could be issued as an
addendum.,
Miss MacPherson asked that we send three cobpies of our commenis --
one of which the Mission would retain and two of which they would forward
to the Legal Counsel.
Treaty Section.
000243
Ext. 407A/Bil.
{Admin. Services Div.)
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S/PV.1096
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VERBATIM RECORD OF THE ONE THOUSAND AND NINETY-SIXTH

-

Held at Headgquarters, New York,
on Wednesday, 19 Februery 196k, at 3 p.m.

President: Mr. BERNARDES Brazil
Members: Bolivia Mr. CASTRILLO JUSTINTANO
China Mr. C. LIU
Czechoslovakia Mr. HAJEK
France Mr. SEYDOUX
Ivory Coast Mr. USHER
Moroceco Mr. BENHIMA
Norway Mr. NIELSEN
Union of Soviet Socialist
Republics Mr. FEDORENKO
United Kingdom of Great Britain
and Northern Ireland Sir Patrick DEAN
United States of America Mr. STEVENSON

This record contains original speeches and interpretations. The final text,
containing translations, will be distributed as soon as possible.

Corrections should be submitted to original speeches only. They should be
sent in duplicate, within two working days, to the Chief, Meetings Service,
Office of Conference Services, Room 1104, incorporated in mimeographed copies of
the record.

AS THIS RECORD WAS DISTRIBUTED ON 20 FEBRUARY 196k,
THE TIME-LIMIT FOR CORRECTIONS WILL BE 25 FEBRUARY 196L.

Publication of the final printed records being subject to a rigid schedule,
the co-operation of delegations in strictly observing this time-limit would be
greatly appreciated.

6L-03675
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ADOPTION OF THE AGENDA

The agenda was adopted.

LETTER DATED 26 DECEMBER 1963 FROM THE PERMANENT REPRESENTATIVE OF CYPRUS
ADDRESSED TO THE PRESIDENT OF THE SECURITY COUNCIL (S/5488):
(a) IEITER DATED 15 FSBRUARY 1964 FROM THE PERMANENT REPRESENTATIVE
OF THE UNITED KINGDOM ADDRESSED TO THE PRESIDENT OF THE
SECURITY COUNCIL (8/5543)
(b) ILETTER DATED 15 FEBRUARY 1964 FROM THE FERVANENT REPRESENTATIVE
g OF CYPRUS ADDRESSED TO THE PRESIDENT OF THE SECURITY COUNCIL
(8/5545) (continued)

The PRESIDENT: In accordance with previous decisions taken by the
Security Council, I shall invite the representatives of Cyprus, Turkey and
Greece to participate in our consideration of the guestion.

At the invitation of the President, Mr. Kyprianou, representative of Cyprus,

Mr. Menemencioglu, representative of Turkey, and Mr., Bitsios, representative of

Greece, took places at the Security Council table.

The PRESIDENT: The Council will now proceed to consider the question

on its agenda. The first speaker inscribed cn my list for this meeting is the

representative of the Soviet Union, on whom I now call.

Mr. FEDORENKO (Union of Soviet Socialist Republics)(interpretation
from Russian): The Security Council today is continuing consideration of the

item dealing with the tense situation around Cyprus, which has been renewed as

a result of a new and more serious series of events in that region. At the
present time we are dealing with a direct threat of military agression against
Cyprus, a direct infringement upon the freedom and independence and territorial
integrity of the Republic of Cyprus, a Member of the United Nations. There is
concentrated in the region of Cyprus a considerable number of armed forces of the
Povwers of the military bloec of NATO, and the purposes of that concentration are,

of course, all too clear to all.
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In a letter from the Permanent Representative of Cyprus to the President

of the Security Council, dated 15 February, the following is stated:
"The increasing threat frcm war preparations on the coast

of Turkey opposite Cyprus ccurled with the declared intentions

of the Turkish Government to interfere by force in Cyprus has

made the danger of the invasion of the Island both cbvious

and imminent." (S/5545, para. 1)

In his statement in the Council yesterday afterncon, the Minister of Foreign
Affairs of the Republic of Cyprus, Mr. Kypriancu, referrgd to the fact that

opposite Cyprus a powerful Turkish force kas been concentrated -- consisting
of thirty-five warships, not to mention any other forces -- and at the same
time he made public certain new official statements by members of the Turkish
Government.

At the same time, in the letter from the Permanent Representative of the
United Kingdom to the President of the Security Council, document S/SShi, there
is an attempt to utilize article 4 of the so-called Treaty of Guarantee to
Jjustify direct military interference in the domestic affairs of Cyprus by the
United Kingdom.

In yesterday's statement in the Securlity Council by the representative of
the United Kingdcm, we heard nothing at a2ll that resembled an assurance that
military force would not be used against Cyprus. That question was glso ignored
by the representative of Turkey in his statement to the Council. Yet, the
Security Council is within its rights in expecting a direct and unequivocal
answer to that guestion. It 1s typical that everything we heard yesterday, on
the contrary, only confirms the full validity of the fears felt by Cyprus. We
are faced with a clear attempt by certain Powers of NATO, in contravention of
the principles of the Charter of the United Nations and of universally recognized
norms of international law, to force their will upon the people and Government of S
Cyprus.

The representative of the United Kingdom tried to create the impression that
President Makarios of Cyprus 1s not interested in restoring peace in his country.

That 1s an unnatural assertion, and it was quite rightly rejected by the Minister
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of Foreign Affairs of Cyprus, Mr. Kyprianou. Who, indeed, if not the Governwent
of Cyprus itself, is interested in the elimination of the tension that has been
created arcund Cyprus? Who knows better than the President of Cyprus,
Archbishop Makarios, what is and what is not 1ln conformity with the natlonal
interests of Cyprus?

As we see it, the inadmissible lecturing addressed to Cyprus may be explained
by the fact that certain persons have not yet lost the habit of thinking in
certain ancient ways. Quite typical in this fegard is a sentence pronounced
before the Council yesterday by our colleague from the United Kingdom, who said:

"Representatives here will be well aware that until

16 August 196C Cyprus was a British Crown Colony."

(1095th meeting, p. 22)

But today 1t i1s appropriate to lay stress not upon what was, what has gone
into the past, but upon what exists in fact. Today, .Cyprus -- just like the
United Kingdom itself -- is an independent sovereign State, a Member of the
United Nations.

In the disquieting clrcumstances that have been created, the genulne reascns
for the tension around Cyprus become all too clear. It was probaﬁly not by
accldent that the representative of the United Kingdcm stated in the Ccunecil
yesterday that he does not wish to "seek out the root causes", as he put it ’
(1095th meeting, page 41), of the events that are taking place today. As was
quite correctly pointed out yesterday by the Minister of Forelgn Affairs of
Cyprus, Mr. Kyprianou, the substance of the matter lies precisely in the fact
that the present complications are simply symptoms of more deep-rooted causes
and are their direct result. That is why it would be more correct to ascertain
the causes of the disease, if I may put it that way, before suggesting methods of

treatment.
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The real reason for the tension that has been created -- a reason which
some are carefully trying to conceal -- is that the discord between the two
communities in Cyprus that has been fomented from outside is being used as
an excuse for unmasked interference by cerfain specific Powers in the internal
affairs of the Republic of Cyprus. They are trying to force upon the people
and Government of Cyprus a solution of the proﬁlem that 1s suitable to them
and the countries of NATO, whereas solving the problem is in fact within the
province of the Cypriots themselves.

In recent weeks the world has seen these Powers taking actions, one after
the other, which constitute interference in the domestic affairs of Cyprus.

This has provoked the legitimate indignation of the Republic of Cyprus and

has been rejected by it. The legitimate indignation of the smaller countries
is quite understandable, because the people of Cyprus, and only the people

of Cyprus, have the right to decide how to solve their own domestic problems.,
There can be no doubt that the Cypriots are gquite capable of managing their
dorestic affairs independently. This has been stated on several occasions

by the Government of the Republic of Cyprus. The people of Cyprus are quite
capable of finding a solution of their problem which would be most in conformlty
with their national interests.

Only yesterday, 18 February, the President of Cyprus, Archblishop Makarios,
confirmed in an interview with a correspondent of the news agency, United Press
International, that he is prepared to discuss with Turkish Cypriots all
possiﬁle methods for guaranteeing their rights as a minority, subject to one
condition -- namely, that the basis of a single, effectively functioning
Cypriot Government is not undermined.

The truth is that if there had been no foreign interference in the domestic
affairs of Cyprus, if the actions of certain specific Powers had not constituted
a threat to the freedom, integrity and independence of Cyprus, there would have
been no need for the Security Council to discuss the present question; that
gquestion would never have arisen.

We should also point out that the primary source of the present complications
in the region of Cyprus lies in agreements which were not based on a foundation
of equality and which were forced on that small country. This was very clearly
stated in the letter of 1 January 1964 which the President of Cyprus,
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Archbishop Makarios, addressed to Heads of State and Government of the world.
In that letter he stated that these unwelcome agreements are the source of a
the present abnormal situation in Cyprus. It 1s well known that the Cypriots

themselves were not even allowed to participate in the Zuriech and London

talks in 1959 when the Constitution of Cyprus was drafted by forelgners and
when foreigners laid the foundation of these QQE%EE};EEEEEEEEﬁS’ whiéh we;e'
subsequently submlitted to Cyprus in the form of an ultimatum. It 1s quite
clear, therefore, as is pointed out in the above-wentioned letter of
President Makarios, that these agreements were forced upon the people of Cyprus.
Ls 1s known, as a result of these unequal agreements there are at present
on the territory of Cyprus military forces of three foreign Powers members
of the NATO bloc and there are British foreign bases. The unprecedented
infringement upon the sovereignty of Cyprus which has resulted in the maintenance
of forelgn military bases on its territory and the deployment on that island
of thousands of soldiers, belonging to the armed forces of menmbers of the NATO
military bloc, has from the outset been aimed, and 1s still aimed, not at
guaranteeing the independence of Cyprus, but at fulfilling purposes diametrically
opposed to that. The dangerous actions of the NATO Powers in Cyprus are
cynically and candidly aimed at destroylng the independence of Cyprus, tying
Cyprus to NATO and converting it into a NATO military bridgehead.
Recently matters reached a stage in which the forelgn troops on Cyprus
were redeployed, occupled military positions, entered into combat with each
other, ignored the soverelgn rights of Cyprus in various ways ané in generai
behaved as though they were at a military station of NATO. All these flagrant
violations of the independence of the Republic of Cyprus have been covered
up by references to certain "rights" flowing from the unequal agreements which
these Powers forced upon Cyprus earlier. But is it possible to interpret the
soverelgnty of a country as giving rights only to those whe have greater
strength and force?t Is genuine independence the privilege of those who have
great military strength? Is not the unconditional soverelgnty of all countries
one of the very bases of our Charterf The right to freedom and independence is
a sacred right of all peoples and all States, large and small. No one has been
given the right to aet in the role of an international policeman and to direct
troops to other countries for the purpose of interfering in their internal affairs

as these troops.see fit.
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All other attempts to justify such interference in one wWay or another
are equally inconsistent. As members of the Council will recall, the
representative of Turkey, for instance, tried some time ago to justify in the
Security Councll the violaticn of the alr space of Cyprus by units of the
Turkish air force; he said that this action had been taken by the Government

of Turkey in order to ensure respect for the cease-fire agreenent on Cyprus.
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Yesterday, as we heard, another Turkish representative gave a new explanation
of this action and stated that the Turkish aircraft were simply making peaceful
overflights sbove Cyprus, "urging the cessation of bloodshed on the island";

that, according to him, there was an "attempt to make a big story out of this™.

But is it permissible in general under any pretext whatsoever to permit
penetration of the air space of another country? It is typlcal that when matters
involve Turkey's own interests, it realizes full well the inadmissibility of

the arrival of foreign aircraft of one country over the air space and over the
country for any purpose whatsocever,

As was pointed out in the Press on 29 December of last year -- in other
words, exactly two days after the representative of Turkey had Justified the
legality in the Security Council of the flight of Turkish aircraft over
Cyprus —the Minister of Foreign Affairs of Turkey had hestily called for
explanations from the representative or Ambassador of the United Kingdom as
a result of the fact that on that occasion United Kingdom Royal Air Force
aircraft flew over the shores of Turkey itself. According to information from
the Press, the Minister of Foreign Affairs of Turkey "demanded that an end be
put to such flights by the airecraft of the Royal Air Force®”, Therefore, why
is it possible to have an exception made in regard to Cyprus? On the basis of
what right is a vioclation of its air space and of ite sovereignty permitted?

In recent weeks, under the pretext of the need to restore order in Cyprus,
new military forces were sent to that island in addition to those -- British,
Turkish and Greek troops -- which were already present on the island and based
there. An attempt was being made somewhere to create the impression that these
troops were almost invited willingly to that island by the Government of Cyprus
itself. But that version was soon unmasked.

The President of Cyprus, Archbishop Makarios, in a talk with & correspondent
of the newspaper Le Monde, said:

"o you really think in this connexion that we had appealed for
foreign troops? In fact, three Powers had placed us before a fait accompli.

Their leaders had teken that decision and they had demanded from us that

we invite them to interfere; we had no choice.”
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Thus, the transfer to Cyprus of new military forces is in fact a new and flagrant
infringement of the sovereignty of Cyprus. DIuring that seame interview that was
published in Le Monde on 10 January of this year, President Makarios gave an
equally clear evaluation of the prospects and genuine significarnce of the
rather notorious ILondon Conference. I quote him:
"I am again being placed before & fait accompli,™ Archbishop Makarios
said when he referred to that conference., "I shall probably be told that

I have to agree or not and at the same time I shall be made to understand

that denial on my pert would result in further complications for Cyprus

and at the same time intervention on the part of Turkey."
These fearé of Cyprus were fully justified. GZome NATO Powers decided to consider
the question before us precisely for this reason,and behind closed doors at that.
They expected that by replacing the Charter of the United Netions with lawlessness
they would succeed in crushing the resistance of a small country, the Republic
of Cyprus, through flagrant and gross pressure.

The Minister of Foreign Affairs of Cyprus, Mr. Kyprianou, told us here
yesterday how at that conference his country was constantly being threatened
in no uncertain fashion. Mr. Kyprianou said:

"On more than one occasion we were given to understand that if we did

not give way on a particular point the talks might break down, with

a Turkish invasion of Cyprus as the result." (1095th meeting, page 56)
It was precisely at this Iondon Conference that all these well-known Powers
tried to force their armed forces upon Cyprus. The situation wes represented
in such a fashion that the solution of the internal problem could be effected in
Cyprus only if it were to be accomplished by foreign bayonnets. The Minister
of Foreign Affairs of Cyprus pointed out in his statement in the Security
Council:

"If you have hanging over Cyprus this tension and these threats of

outside aggression, you can have a half-million troops in Cyprus and

yet you will have no peace.” (Ibid., page TL)

000252



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur 'accés & I‘inftaﬂtion

DR /bg 5/PV.1096
15=15

(Mr. Fedorenko, USER)

The Minister of Foreign Affairs also expressed legitimate surprise as to why in
general certain Powers were attributing so much importance to the guestion of 5
international forces for Cyprus but which at the same time do not attribute any

significance to the basic element in this whole issue, namely, the protection

of the territorial integrity and independence of the Republic of Cyprus.

The President of Cyprus, Archbishop Makarios, as is known, stated yesterday,
in the interview thet we have already mentioned, to a correspondent of
United Press International that in order to ensure the safety and territorial
integrity of Cyprus, the guarantees that could be supplied by the Security
Council would be perfectly adequate. It is no secret to anyone that all
of these variants ofthe dispatch of foreign troops to Cyprus have pursued and
continue to pursue but one purpose: the actual occupation by the military
forces of NATO of the Republic of Cyprus, which is trying to pursue a policy of
non-merger with any military bloes, and the actual subordination of this small
neutral State to a Member of the United Nations, to the militery control of
NATO.,

000253



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information

FB/gw S/PV.1096
16

(Mr. Fedorenko, USSR)

Thus, under the pretext of maintaining order on Cyprus, actions are carried
out which threaten the independence and freedom of that island, actions which
are in flagrant violation of the spirit and letter of our Charter. In those
circumstances, is it an accident that in the lengthy statement which the United
Kingdom representative made yesterday in the Security Council no room was left
at all for saying that the United Kingdom, for its part, will be guided in its
position in relation to the tense situation in the region of Cyprus by the
provisions of the United Nations Charter.

The representative of Turkey, in his statement yesterday, said, "In short
the United Nations is the cornerstone of Turkish foreign policy." (1095th meeting,
page 83). But, in this connexion, is it not strange, to say the least, that in
the course of the last two months, as long as they relied upon the success of
their policy of pressure applied upon Cyprus, corresponding Powers have not
referred to or recalled the existence of the United Nations? More than that,
they have exhausted all the means in their power to exclude discussion of the
Cyprus question in the Security Council. However, everything falls intoc place
and becomes perfectly understandable when we see the position which is now being
taken by those Powers, which have, after all, in the ultimate analysis been
obliged to come before this principal organ of the United Nations.

When it became clear that it would be impossible to avoid discussion of the
matter in the Security Council, then, as the Council was able to realize at
yesterday's meeting, those Powers had decided to go ahead of everyone else,
including the representatives of Cyprus themselves. This undisguised manoceuvring
brings to mind the old legend connected with the emergence of the zodiac in
calculating time. That legend has it that, in time of trial, God had called
before Him the ambassador of the animal kingdom. The call was heeded, and the
first to come to the heavenly gates as the ambassador was the ox. GQuite justly
it had to be given the right to be first. But, to everyone's surprise, ahead
of the ox there was a mouse which, from the beginning of the journey, had hidden
unnoticed on the tail of the larger animal, and suddenly jumped over the head of
the ox right at the very gates of heaven, thus succeeding in acgquiring the

undeserved honour of being first.

—_—
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While, thfough pressures brought upon Cyprus, the NATO Powers have during
the last few months done everything to ensure that the problem of the situation
in the Cyprus region should not be discussed in the Security Council, today we

see that certain among them are expecting to obtain some sort of indulgence from

the Council for earlier unlawful actions with regard to Cyprus and & certain
mandate for the continuation of this unceremonious interference in the domestic
affairs of that country. The representative of the United Kingdom made it clear
in his statement in the Security Council yesterday that he had taken the liberty
of prejudging, on a unilateral basis, the decisions which in his opinion are the
only decisions that can be adopted by the Council on the subject under discussion.
What he called upon us to do would in fact have led to a confirmation by the
Security Council of the unequal treaties forced upon Cyprus. It is characteristic
that it should be precisely at a time when these fictitious bases are being
produced for further interference in the domestic affairs of Cyprus that

reference-is being made precisely to these so-called treaties of guarantee, but

| it is known that Article 103 of the United Nations Charter states:

"In the event of a conflict betwen the obligations of the Members

of the United Nations under the present Charter and their obligations under

any other international agreement, their obligations under the present *

Charter shall prevail.”
And the United Nations Charter categorically prchibits interference in the
domestic affairs of other States on any pretext whatsoever. Under the Charter
all Member States of the United Nations are obliged to refrain from the threat
of force or the use of force against the territorial integrity or political
independence of any country. The line of policy pursued in certain countries
to the effect that small States such as Cyprus belong to a kind of second
category -- that they are second-clase States -- and that therefore the
sovereignties and rights of smaller countries in the United Nations can be
disregarded and overlooked is, in fact, a flagrant violation of the Charter.

May I, in this connexion, draw attention to a letter of the Chairman of the
Council of Ministers of the USSR, Mr. N.S. Khrushchév, dated 7 February 196.,

in which, with regard to such a way of thinking, the following is stated:
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"If the Govermments of the major Powers, and especially of the
permanent members of the Security Council, were guided by them in their
international relations, such views could pose a serious threat to world
peace and become a source of international complications fraught with grave

consequences for all peoples.” (5/5534, page 3)

The events around the Republic of Cyprus and the threat of aggression that
hangs over that fledgling State are not the business of the Cypriots alone.
They touch upon the interests of all peace-loving countries, and upon basic
problems of international relations. The international significance of the
events connected with Cyprus is stressed also by the fact that the President of
that country, Archbishop Makarios, has, as is known, addressed himself by
special letter to the Heads of States and Governments of the world, while the
Parliament of the Republic of Cyprus, similarly, has addressed a letter to the
Parliaments of all the States of the world requesting them to grant assistance
to the Cypriots in their just fight for the freedom and the territorial
integrity of their country. Furthermore, no room is left for doubt about the
character of principle of the questions that arise in connexion with the
unilateral actions by the members of NATO with regard to the small country of
Cyprus. We can well visualize what events would be if countries decided,
according to their owniights, to send their armed forces into other countries

where internal conflicts arose.

000256



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a Finformation

BES/dk S/PV.1096
il

(Mr, Federenko, WSSR)

This might have brought about only the exacerbation of tensions and
nmight have threatened the cause of international peace and security. The
Soviet Union, for its part, cannot remain indifferent to the situation which
is now developing in the Mediterranean region also because this region is

after all not so far removed from the southern borders of the Soviet Union,

especilally if one takes into account how the concept of distance has changed
with present technoclogy. The interests of peace and security and the interests
of the pecple of Cyprus require that in the present situation an end be put

to the dangerous developments in the region of Cyprus and that an end be put

to any interference in the domestic affairs of that sovereign State.

The Scoviet Union has genuine sympathy for the peace-loving people of
Cyprus who, headed by their Government and their President, Archbischop Makarios,
gallantly and firmly defend the sovereignty and independence of their
Rerublic.

Taking into account all the circumstances that have been created in
connexion with the organization of the military intervention against the
Republic of Cyprus, the Chairman of the Council of Ministers of the USSR went
on to say in his letter:

"... I should like to state that the Soviet Government condemns these
plans, just as it condemns any resort to such methods in international
relations. The Soviet Governmemt urges all the States concerned,
especially the permanent members of the Security Council, which bear
responsibility for the maintenance of international peace and security --
ineluding the United States.and the United Kingdom -- tc exercise
restraint, to consider realistically and fully all the possible consequences
of an armed invasiocn of Cyprus, and to respect the sovereignty and
independence of the Republic of Cyprus.

i

"If that is the case, it seems to me that the leaders of the Soviet
Union, the United States, the United Kingdom and France, as well as
those of Turkey and Greece, which are neighbours of Cyprus, should now
exert all their weight, all their international authority and influence

to prevent further aggravation of the situation relating to Cyprus, to
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extinguish the passions which are being stirred from outside and which
have already had such an adverse effect on the situation, and to help
thereby to strengthen peace in this important area."
This position of the Soviet Union, which supports the desire of the
reople of Cyprus to ensure their own independent sovereignty and territorial
integrity in the face of the threat of military aggression, flows from the
position of principle of the Soviet Government and State, which systematically
and firmly support peoples who have liberated themselves from colonial domination
and who have embarked upon independent State development.
The Security Council must ensure the maintenance of peace in Cyprus and
in the eastern part of the Mediterranean region. But it is not possible to ensure
Peace in Cyprus. without ending the interference from outside. The people of
Cyprus must have the opportunity of returning to a peaceful and quiet life,
which recently has been so tragically disrupted. No people can live without
peace, Outside pressures of hatred can only lead to conflict and bloodshed.
This is precisely what has happened in Cyprus as a result of outside activities.
The Security Council has already heard the principal party concerned,
at whose request this question is being considered, namely the Republic of Cyprus,
which is represented here by its Minister for Foreign Affairs, Mr. Kyprianou.
The position and the substance of the question addressed to the Security Council
are clear and understandeble. As the Minister for Foreign Affairs has stated:
"I must, however, make it quite clear that the territorial integrity, the
unity, the sovereignty and the complete independence of our country are
not negotiable. These are the very things we call upon the Security Council
to safeguard and protect. We are an equal Member of the United Nations,
and we feel that we are entitled to this protection. We are confident that

the Security Council will not fail us." (S/PV.1095, page 71)

The Minister for Foreign Affairs of Cyprus slso stated:
"... the Security Council should, primarily, and without waiting for any other

action, take the necessary measures to protect the territorial integrity and

the independence of the Republic of Cyprus. That would be the greatest

contribution both towards keeping international peace in that area of

the world and towards restoring internal peace in the island of Cyprus.”

(1bia.)
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The Security Council, which is the prinecipal organ of the United Nations
bearing responsibility for the maintenance of international peace and security, .
must in the present serious situation call upon all States to refrain from

taking any steps which might lead to a further deterioration of the dangerous

and tense situation in Cyprus. All threaté to Cyprus must be stopped. The
United Nations cannot permit a small country to be under the threat of force.
Under Article 2, paragraph 4 of the United Nations Charter, Cyprus has the

full right to ask for protection from the Security Council in view of the dire
threat that looms over it and is directed against its territeorial integrity and
independence. No treaty can deprive Cyprus of that right. Under that Article
of the Charter it is the obligation of every Member of the United Nations to
respect the independence and territorial integrity of other Member States, and

in the present case this means Cyprus, and to refrain from the use or threat

' of force against it. This obligation cannot be annulled as a result of any treaty

or agreement whatsoever. It continues to be the absolute obligation of each
Menber of the United Nations. This clearly follows from Article 105 of the
Charter.
Therefore, the Security Council must take immediate steps so as to protect
the Republic of Cyprus from aggression and to put an end to any foreign intervention
in the domestic affairs of that small Member State. It is the duty of the
Security Council to ensure and safeguard the territorial integrity, unity and
independence of the Republic of Cyprus, in accordance with the purposes and basic

provisions of the Charter of the United Nations.
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The PRESIDENT: The representative of the United Kingdom has indicated
that he desires-to address the Council briefly. I understand that the next

speaker, who 1s the only one insecrited on my list, has no objection, and I shall

therefore ask the representative of the United Kingdom to proceed.

Sir Patrick DEAN (United Kingdom): Thank you, Mr. President; I shall

be extremely brief.

The representative of the Soviet Union has complained that I gave no
undertaking in my speech yesterday that my country would not commit aggression
against Cyprus. Mey I give him this answer: British troops have been operating
in the Republic of Cyprus since 28 December 1963, by invitation of the
Government of Cyprus, in order to keep the peace between the Greek Cypriot and
Turkish Cypriot communities and to restore tranquillity and normal conditions of
life for all -- I repeat: all -- the inhabitants of Cyprus. Over a period of
nearly two months, British troops have interposed themselves on a number of
occasions between the two warring communities, often at great risk to themselves.
They have saved numerous lives, stopped many fights, and secured the release of a
large number of prisoners and hostages on both sides. The Government of Cyprus and
both communities have publicly acknowledged their debt to these British troops and
thanked them for their efforts. Without them, the present situation -- bad though
it is -- would by now be infinitely worse. I repeat: all this has been done at
the invitation of the Government of Cyprus, including both communities.

What is more -- and what is without parallel, so far as I know, in such
circumstances -- is that all this has been done without a single casualty being
caused by British troops among either the Greek Cypriots or the Turkish Cypriots.
Not a single casualty, I repeat, has been caused.

My country is proud of this record, and in the circumstances I am content to
let the facts of our actions in the Republic of Cyprus over the last seven weeks
speak for themselves and constitute a categorical refutation of the Insinuation
against my Govermnment implied in the words used by the representative of the
Soviet Union.

As to the suggestion by the representative of the Soviet Union that I omitted
any reference to the Charter of the United Nations, I am content to rely on the
verbatim record of yesterday's proceedings, which he apparently has not yet had time

to read with his usual attention.
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The PRESIDENT: The representative of the Soviet Union has asked to s

speak. As there are no objections, I now call on him.

Mr. FEDORENKO (Union of Soviet Socialist Republics ) (interpretation from

Russian): I have listened with great care to the statement just made by the

United Kingdom representative. However, it is well known that one dces not throw
stones at a barren tree.

I reserve my right to reply to the United Kingdom representative at the
first opportunity. At the present time, I do not wish to delay in any way the
statement of the United States representative, who, I understand, is next on the

list of speakers.

Mr. STEVENSON (United States of America): During the nineteen fifties,

the political problems of Cyprus were the subject of bitter dispute in the
General Assembly of the United Nations year after year. Finally, however, a
carefully balanced settlement was reached, with the agreement of all of the
parties: Greece, Turkey, the two communities in Cyprus itself and the United
Kingdom., I think we all breathed a sigh of relief at that time and allowed
ourselves to hope that, with the conclusion of the Zurich Agreements and the
establishment of the Republic of Cyprus, the peace which was so longed for and
so needed by the people of that historic island had finally been achieved.

We were therefore deeply distressed when new fighting broke out last
December which resulted in hundreds of deaths and has now threatened to rupture
the whole fabric of peace in the eastern Mediterranean.

All members of the Council are familiar with the melancholy events of the
past several weeks to which Sir Patrick Dean has just referred. Tension between the
two communities reached a flashpoint on 21 December, and violence and bloodshed
erupted on a serious scale. When it became clear that additional help was needed,
President Makarios, on behalf of the Greek community, and Vice President Kutchuk,
on behalf of the Turkish community, invited the United Kingdom, in co-operation
with the Governments of Greece and Turkey, to undertake to restore stability and

Preserve peace.
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Since 26 December a British force has sought to keep the peace on the island.
Today, the United Kingdom has despatched further troops to troubled Cyprus. I
believe that all of us here, and most particularly the representatives of Cyprus,
owe & debt of gratitude to the United Kingdom for undertaking this unenviable task.

Political efforts to resolve the problems were also promptly started. A
conference of the parties was, as we know, convened in London in an effort to
work out a solution of the political issues which divided the two communities on
the island. But that conference, alas, was unable to produce an agreement.
Despite the determined efforts of British forces on Cyprus, violent incidents
multiplied and bloodshed continued. With the Government of Cyprus and the
leaders of the Cypriot communities unable or unwilling to control the passions
which had been unleashed, it became clear that the restoration of public order,
so imperative before the long-range political problems could be attacked anew,
would require a considerably larger number of troops.

The United Kingdom told the Government of Cyprus that it could not continue
to shoulder alone the responsibility for peace on the island., The conclusion was
obvious that a larger and more broadly based peace-keeping force was required to
augment the British forces if order were to be re-established and maintained
throughout the island. The Government of the United Kingdom then proceeded to
consult with the Governments of Greece and Turkey, which are also parties to the
international agreements that led to the establishment of the Republic of Cyprus
in 1960. It also consulted with my Government. A plan for the establishment of
such a force, including provision for an impartial mediator to help settle the
dispute, was agreed to by Greece and Turkey, and by the Cypriot Vice President,
Dr. Kutchuk. Archbishop Makarios, however, raised a number of objections.

‘The other parties made a new effort to meet these objections, and a revised
plan within the framework of the United Nations and agreed to by Greece, Turkey
and the United Kingdom and by my Government, was put before Archbishop Makarios
on 12 February. On the following day, he informed representatives of the
United Kingdom and of my Government that this revised proposal was also

unacceptable, although he agreed in principle to the need for an international
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peace-keeping force. We are frank to say that we deeply regret that the President
of Cyprus was not able to agree to the latter proposal -- a proposal which >
represented a solid recommendation of the Govermments of all the guarantor
Powers -- The Umited Kingdom, Greece and Turkey -- and also of the United States.

A tragic loss of life and property occurs daily in Cyprus; international
complications increase; and a solution daily becomes more difficult. The
recommendations of the guarantors would, we believe, have helped to avoid all of
this.,.

I think we all know that the Treaty of Guarantee forms an integral part of the
organic arrangements that ereated the Republic of Cyprus. In fact, it is & so-

called basic article of the Constitution of Cyprus.
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That Treaty assures the independence, territorial, integrity and security of the
Republic, as well as respect for its Constitution. It assigns to the Guarantor
Powers certain responsibilities regarding the maintenance of the Constitution and
of the Treaty itself, including the carefully negotiated balance and protection
of the two Cypriot communities. It was signed after literally years of soul-
searching negotiation and approved by all of the parties, This Treaty or any
international treaty cannot be sbrogated, cannot be nullified, cannot be modified
either in fact or in effect by the Security Council of the United Nations. The
Treaty can be abrogated or altered only by agreement of all of the signatories
themselves or in accordance with its terms.

No one 1s threatening to take the territory of Cyprus, no one is threatening
its independence -~ Turkey or Greece or anyone else., What is possible is -~ and
I quote the language of the Treaty:

"action expressly authorized by article 4 of the Treaty with the

“sole aim of re-establishing the state of affairs created by the

Treaty”.

Time is wasting. While we talk people are dying, and any moment violence
and bloodshed may erupt again on a large scale,. with predictable and grave
consequences. The important, the imperative, the urgent thing to do is to
restore order and communal tranquillity and do it quickly before new violence
breaks ocut, before the atmosphere is further poisoned, before the positions
of the partles on the political issues that divide them become more inflexible
and, indeed, before peace in the Eastern Mediterranean is endangered.

I repeat that the urgent business before the Council and the responsibility
of the Government of Cyprus is to restore communal peace and order and to stop
the bloodshed. The sconer that we in the Security Council turn our attention
to this, the better it will be for all. I respectfully urge that the Security
Council not be deflected from this purpose. = Once we have met this problem and
communal peace is restored, no question of any action under the Treaty of

Guarantees would arlse.
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The United States has no position as to the form or the shape of a finagl
settlement of the Cyprus problem. - The leaders of the two communities must work
out their differences together., But in the present climate this is patently

impossible. The two communities are holding each other at gun point. To

serve any helpful purpcse in this inflammable case, the Security Council must
make an effective contribution to the re-establishment of conditions in which a
Llong-term political solution can be sought with due regard to the interests,

the rights and the responsibilities of all parties concerned. We have made it
clear at all times that the United States is prepared to participate in a peace-
keeping force but only on the request of all of the parties. We have made this
unequivocally clear to Archbishop Mekarios, and I can assure the representative
of the Soviet Union that the United States, while prepared to help, will be
delighted if it does not have to be involved in keeping the peace between Greeks
and Turks in Cyprus. And it must be equally clear that nelther the United
States nor any of the Western Powers are seeking to impose their will on the
Government of Cyprus.

I shall not dwell at this time upon the assertions of the representative
of the Soviet Union that the anxiety most of us feel that peace be restored to
Cyprus is some sort of g NATO plot, No one is even proposipg that the
international force be comprised just of WATO military units. The parties
will have to agree upon the participants in any such force,

I have outlined why the United States supported the proposals developed
for a peace~keeping force in Cyprus. I have said that the United States is
deeply concerned with this grave situation and the imperative need to keep the
peace in the Mediterranean area. Peace on that island today is as precarious
as 1t is precious, and we do not know what new violence tomorrow may bring.

The need for such a peace-keeping foree is, I repeat, critically urgent.
Clandestine arms shipments have recently lncreased the dangers., The world
cannot stand by as an idle and silent witness to the fire that is consuming

Cyprus and which could spread so rapidly.
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We must ask ourselves what the Council can and should do in these
circumstances. That is clear. We should go straight to the point at which we
can really be most helpful. I suggest that we must bring about a prompt
agreement on an interrational peace-keeping force for Cyprus, the need for which
has been recognized by all, including President Makarios. This may require
that we introduce into these consultations an expert in the peace-keeping field
of recognized impartiality and stature. No one better fills such a reguirement
than the Secretary-General of the United Nations. We therefore reccommend that
the Council appeal to the parties concerned, in consultation with the Secretary-
General, to move ashead quickly in working out such arrangements. Other States
can make a contribution toward the establisbment of a peace-keeping force. Those
that can do so should co-operate freely and generously in this endeavour.

Strenuous efforts will also be required to bring about agreement between
the two parties on a political settlement which will permit them to live in peace
with each other. Therefore, we would also strongly urge that the Government of
Cyprus and the Guarantor Powers, in consultation with the Secretary-General,, be
asked to designate an impartial mediator to assist in achieving a settlement.
Let us address ourselves to these two priorities and let us, I beg leave to séy,
do so quickly.

In conclusion, let me say how much the United States values the spirit of
co-operation which Greece and Turkey have shown in these dangerous, weeks. They
have demonstrated great restraint at a difficult moment in hilstory. Both
Governments, I believe, are to be commended for approaching Cyprus' problem,
which has such sensitive implications for both of them, with a sense of
respensibility not crly to the respective ccmmurities in Cyprus but also, more
importantly, to the entire world commuuity. We ehculd be grateful to both of
them,
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The PRESIDENT: The representative of Greece has indicated his desire

/s
to address the Council, and I now call upon him. y

Mr. BITSIOS (Greece) (interpretation from French): In the statement
which we have just heard the representative of the United States deemed it

necessary to mention the position of my country, of my Government, in the
delicate negotiations which have been going on in recent weeks. He deemed it
necessary also to do so in a manner which would imply that we should place upon
Archblshop Makarios, the Presldent of the Republic of Cyprus, all the
responsiblility for, I will call i1t, the non-success of those negotiations, and
he added, if T rightly understood his phrase, that no one was threatening the
independence of Cyprus.

This Council has granted me the advantage of belng present here for the
purpose of explaining to it, in my capacity as representative of Greece, the
pceiticn of my country, and I endeavoured to do that yesterday. Perhaps I may
be allowed to reiterate what I saild on the subject in the following passage
from my statement then:

"Basing itself on those principles, it (the Greek Government)

has also insisted that any arrangements in this regard, as well

as the modalities of the political negotiations, must have the

consent of the parties principally concerned, above all that of

the Government of the Republic of Cyprus.

"Tt has been on the basis of this express condition that my
Government has given its agreement in principle to the proposals that
have been made at various stages of the negotiations." (1095th meeting,p.lo5)

1 added: \

"If these proposals, formulated by statesmen motivated by the desire

to contribute to pacification, have failed, it is because they have

not been capable of giving sufficient assurances to a State which

feels that its very existence and the independence which it gained

at such a high cost are threatened." (ibid.)
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I cherish the hope that in my statement yesterday I spoke with moderation
and concillation. It 1s not easy for a representative of Greeca to set
aslide his emotions when he speaks of Cyprus, but I tried to set an example.
I shall conclude by expressing the hope that the other speakers will follow
that example at this very criticsl time.

The PRESIDENT: I have no other speakers on my list for this
afternoon's meeting, and I have no speakers for tomorrow. Would any member
of the Council like to address the Councll tomorrow? Since there is none,

I should like to suggest that the Counell reconvene to continue the discussion
of the present agenda item on Friday, 21 Februery, at 3 p.m. Since I hear

no objection, I assume that the Councll agrees to that suggestion, and 1t

1s therefore so decided.

The meeting rose at 6.10 p.m.
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- Summary
Resolution 1903 of the eighteenth session of the General

Agsembly, the result of preliminary work in the International Law
Commiaaion, requested the Secretary General to consult with member-
gtates and with "United Nations organs and Specialized Agencies" as
t0 whether general multilateral treaties concluded under the auspices
of the United Nations "have ceased to be in force, have been super-
seded by later treaties, have ceased to be of interest for accession
by additional states, or require action to adapt them to contemporary
conditions.™ The Secretary-General interpreted the phrase "United
¥ations organs™ in this resolution to include ECOSOC. The Counecil
as such had no specific views to offer on the nineteen treaties the
Secretary General presented for comment. No resolution was passed.
The Council simply noted the Secretary-General's request for the vmws
of governments a.nd specialized agencles.

Background and Debats

. General Assembly Resolution 1903 (XVIII), concerning
B twenty-one general multilateral treaties of a technical and non-
political oharacter concluded under the auspices of the League of
Nations, was the outgrowth of discussions in the International Law
Commission (A/5509).

In the ILC, the problem was discussed of the accession of
new states to general multilateral tzeaties, concluded in the past,
whose participation clauses were limited to specifio categories of
states. The Commission suggested that an expéditious procedure for
obtaining the necessary consents of the states entitled to & voice
in the matter might be for the General Assembly to adopt a resolution
by which each member state agreed that a specified list of multilateral
treatiss of a universsal charaoter should be opened to accession by new
states.

It was pointed out, bhowever, that quite & number of these
treatios might have been overtaken by modern treaties concluded during
the period of the United Nations, while some others might have lost
much of their interest for states with the lapse of time. It was
further pointed out that no re-examination of the treaties appeared to
have been undertaken with a view to ascertaining whether, quite apart
from their participation clauses, they might reguire any changes of
substance in order to adapt them Yo contemporary conditions. Of the
twenty-six treaties in force, twenty-one were considered to be open-
ended, the participation clause being so worded as to allow the par-
ticipation of any state not represented at the conference which had
concluded the treaty, to wich & copy thereof might have been commun-
icated for that purpose by the Council of the League. Of these
twenty-one, two were clearly still fully' operative and no consultation
was oongidered necessary.

After the defeat of an attempt to postpone issuing invita- ' ;
tions to participate in the treaties, voting took place in the Sixth S
Committee of the General Assembly on the question of what states
should be included in the invitation. The "all States" formula was
rejected and the compromise "Vienna Convention" formula (which permits
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X SNRILI. Lionbors of the UN, States Members of any of the
i Spqeialized Agencies, and Parties to the Statute of the International
Oourt of Justice) was adopted.

The Secretary-General placed the subject of the general
multila.teral treaties before the thirty-seventh session of ECOSOC
(/3853) becsuse the Council "appears to be the appropriate organ of
the United Nations to be consulted in this matter." The Secretary-
General pointed out that Resolution 1903 had requested that a report
from him be placed before the nineteenth session of the General
Agsembly.

When confronted with a request for comments by the Secretary-
General, the Council seemsd uncertain how to respond. The item was
diaspesed of in & few minutes by the President of the Council suggesting
that ECOSOC should "note the Secretary-General's request to all con-
cerncd to indicate their views.™ The Czechoslovak Delegate made a
brief statement in favour of the treaties being opened to "all states™
but ne other comments were offered by delegations except to say that

" . governments should transmit their views to the Secretary-General so

that he might prepare his report for the nineteenth session of the
General Assembly.

Document disclosed under the Access to Information N
Document divulgué en vertu de la Loi sur I'accés a l'information

000270




Document disclosed under the Access to lnformatiom
Document divulgué en vertu de la Loi sur I'accés & I'information

£ 7th EC0SCC S UNCLASSIFIED
. _tem 43

Final Report

! | j.%_q:_ A |
) . ’ m“ o~ = -ty ' . .
Participation in General Imltilatertac.’t‘““‘a‘s"'—"'-ﬂ-w‘ '
Treaties Concluded under the . :
Auspices of the League of Nations

Sunmary

Resolution 1903 of the eighteenth session of the General
Assembly, the result of preliminary work in the International lLaw
Commission, requested the Secretary General to consult with member-
states and with “United Nations organs and Specialized Agencies" as
to whether general multilateral treaties concluded under the auspices
of the united Nations "have ceased to be in force, have been super-
seded by later treaties, have ceased to be of interest for accession
by additional states, or require action to adapt them to contemporary
conditions.” The Secretary-General interpreted the phrase “United
Nations organs™ in this resolution to include ECOSOC. The Council
as such had no specific views to offer on the nineteen treaties the
Secretary General presenhted for comment. No resolution was passed.
The Council simply noted the Secretary-General's request for the views
of governments and specialized agencies.

Background and Debate

General Assembly Resolution 1903 (XVIII), concerning
twenty-one general multilateral treaties of a technical and non-
political character cohcluded under the auspices of the League of

dations, was the outgrowth of dlscuss1ons in the International Law
Commission (4/5509). :

* In the ILC, the problem was discussed of the accession of
new states to general multilateral treaties, concluded in the past,
vhose participation clauses were limited to specific categories of
states. The Commission suggested that an expeditious procedure for
obtaining the necessary consents of the states entitled to a voice
in the matter might be for the General Assembly to adopt a resolution
by vwhich each member state agreed that a specified list of multilateral
treaties of a universal character should be opened to accession by new
states. :

It was pointed out, however, that quite a number of these
treaties might have been overtaken by modern treaties concluded during
the period of the United Nations, while some others might have lost
much of their interest for states with the lapse of time. It was
further pointed out that no re-exemination of the treaties appeared to
have been undertaken with a view to ascertaining whether, quite apart
from their participation clanses, they might require any changes of
substance in order to adapt them to contemporary conditions. Of the
twenty-six treaties in force, twenty-one were considered to be open-
ended, the participation clause being so worded as to allow the par-
ticipation of any state not represented at the conference which had
concluded the treaty, to vhich a copy thereof might have been commun-
icated for that purpose by the Council of the League. Of these
twenty-one, two were clearly still fully operative and no consultation
was considered necessary. '

After the defeat of an attempt to postpone issuing invita-
tiong to participate in the treaties, voting took place in the Sixth
Committee of the General Asseumbly on the question of what states
should be included in the invitation. The "all States" formula was
rejected and the compromise "Vienna Convention" formula (vhich permits
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lnerence by States iembers of the Ull, States lembers of any of the
.pecialized Agencies, and Parties to the Statute of the International
Court of Justice) was adopted.

The Secretary-General placed the subject of the general
multilateral treaties before the thirty-seventh session of ECOSOC
(28/3853) because the Council "appears to be the appropriate organ of
the United Wations to be consulted in this matter." The Secretary-
General pointed out that Resolution 1903 had requested that a report
from him be placed before the nineteenth sess1on of the General
Assembly.

when confronted with a request for comments by the Secretary-
General, the Council seemed uncertain how to respond. The item was
disposed of in a few minutes by the President of the Council suggesting
thut 2C0S0C should '"note the Secretary-General's request to all con-
cerned to indicate their views." The Czechoslovak Delegate made a
brief statemsnt in favour of the treaties being opened to "all states"
but no other comments were offered by delegations except to say that
governments should transmit their views to the Secretary-General so
that he might prepare his report for the nlneteenth session of the
General Assembly.
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IXI. DRAFT ARTICLES ON THE LAW OF TREATIES

PART I

VPR

CONCLUSION, ENTRY INTO FORCE AND REGISTRATION OF TREATIES

SECTION I: GENERAL PROVISIONS

ARTICLE I

e re——————————a— eyt i= 1
A D
CaEe .

DEFINITIONS

1. For the purposes of the present articles, the following expressions
shall have the meanings hereunder assigned to them:

(a) "Treaty" means any international agreement in written form,
whether embodied in a single instrument or in two or more related
instruments and whatever its particular designation (treaty, convention,
protocol, covenant, charter, statute, act, declaration, concordat,
exchange of notes, agreed minute, memorandum of agreement, modus vivendi
or any other appellation), concluded between two or more States or
other subjects of international law and governed by international law.

(b) n"Treaty in simplified form" means a treaty concluded by
exchange of notes, exchange of letters, agreed minute, memorandum of
agreement, joint declaration or other instrument concluded by any
similar procedure.

(c) "General multilateral treaty" means a multilateral treaty which
concerns general norms of international law or deals with matters of
general interest to States as a whole.

(d) n"Signature","Ratification™, "Accession", "Acceptance" and
"Approval' mean in each case the act s0 named whereby a State establlshes
on the international plane its consent to be bound by a treaty. Signature
however also means according to the context an act whereby a State authen-
ticates the text of a treaty without establishing its consent to be
bound.

(e) "Full powers" means a formal instrument issued by the competent
authority of a State authorizing a given person to represent the State
either for the purpose of carrying out all the acts necessary for concluding
a treaty or for the particular purpose of negotiating or signing a treaty
or of executing an instrument relating to a treaty.

(f) "Reservation" means a unil ateral statement made by a State when
signing, ratifying, acceding to, accepting or approving a treaty, whereby
it purports to exclude or vary the l+«gal effect of some provisions of
the treaty in its application to that State.

(g) T"Depositary" means the Stat¢ or international organization
entrusted with the functions of custcdian of the text of the treaty and

of all instruments relating to the tieaty. 000273
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2. Nothing contained in the present articles shall affect in any
way the characterization or classification of international agreements
under the internal law of any State.

ARTICLE 2
Scope of the present articles

1. Except to the extent that the particular context may otherwise
require, the present articles shall apply to every treaty as defined
in article 1, paragraph 1 (a).

2. The fact that the present articles do not apply to international
agreements not in written form shall not be understood as affecting the
legal force that such agreements possess under intermational law.

ARTICLE 3
Capacity to conclude treaties

1. Capacity to conclude treaties under international law is possessed
by States and by other subjects of international law.

2. In a federal State, the capacity of the member states of a federal
union to conclude treaties depends on the federal constitution.

3. In the case of internatiomnal organizations, capacity to conclude
treaties depends on the constitution of the organization concerned.

{0

SECTION II: CONCLUSION OF TREATIES BY STATES
ARTICLE 4

Authority to negotiate, draw up, authenticate, sign,
ratify, accede tu, approve or accept a treaty

1. Heads of State, Heads of Government and Foreign Ministers are not
required to furnish any evidence of their authority to negotiate, draw
up, authenticate or sign a trzaty on behalf of their State.

2. (a) Heads of a diplomatic mission are not required to furnish
evidence of their authority to negotiate, draw up and authenticate a
treaty between their State and the State to which they are accredited.

(b) The same rule applies in the case of the Heads of a permanent
mission to an international organization in regard to treaties drawn
up under the auspices of the organization in question or between their
State and the organization to which they are accredited.

3. Any other representative of a State shall be required to furnish
evidence, in the form of written credentials, of his authority to
negotiate, draw up and authenticate a treaty on behalf of his State.

4. (a) Subject to the provisions of paragraph 1 above, a representative
of a State shall be required to furnish evidence of his authority to

sign (whether in full or ad refereadum) a treaty on behalf of his 000274 5
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(b) However, in the case of treaties in simplified form, it shall
not be necessary for a representative to produce an instrument of full
powers, unless called for by the other negotiating State.

5. In the event of an instrument of ratification, accession, approval
or acceptance being signed by a representative of the State other than
the Head of State, Head of Government or Foreign Minister, that

representative shall be required to furnish evidence of his authority.

6. (a) The instrument of full powers, where required, may either be
one restricted to the performance of the particular act in question or
a grant of full powers which covers the performance of that act.

(b) In case of delay in the transmission of the instrument of
full powers, a letter or telegram evidencing the grant of full powers
sent by the competent authority of the State concerned or by the head
of its diplomatic mission in the country where the treaty is negotiated
shall be provisionally accepted, subject to the production in due course
of an instrument of full powers, executed in proper form.

(¢) The same rule applies to a letter or telegram sent by the
Head of a permanent mission to an international organization with reference
to a treaty of the kind mentioned in paragraph 2(b) above.

ARTICLE 5§
Negotiation and drawing up of a treaty

A treaty is drawn up by a process of negotiation which may take
place e ther through the diplomatic or some other agreed channel, or at
meetings of representatives or at an international conference. In the
case of treaties negotiated under the auspices of an international org-
anization, the treaty may be drawn up either at an international conference
or in some organ of the organization itself.

‘\RTICLE 6
Adoption of the text of a treaty
The adoption of the text of a treaty takes place:

(a) 1In the case of a treaty drawn up at an international conference
convened by the States concerned or by an international organizationm,
by the vote of two-thirds of the States participating in the conference,
unless by the same majority they shall decide to adopt another voting
rule;

(b) In the case of a treaty drawn up within an organization, by
the voting rule applicable in the competent organ of the organization
in question;

(c) In other cases, by the mutual agreement of the States parti-
clpatlng in the negotiations.

000275
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ARTICLE 7
Authenticdtion of the text
1. Unless another procedure has been prescribed in the text or
otherwise agreed upon by States participating in the adoption of the
text of the treaty, authentication of the text may take place in any
of the following ways:

(a) Initialling of the text by the representatives of the States
concerned;

(b) Incorporation of the text in the final act of the Conference
in which it was adopted;

(¢) Incorporation of the text in a resolution of an international
organization in which it was adopted or in any other form employed in
the organization concerned.

2. In addition, signature of the text, whether a full signature or
signature ad referendum, shall automatically comnstitute an authentication
of the text of a proposed treaty, if the text has not been previously
authenticated in another form under the provisions of paragraph 1

above. »

3. On authentication in accordance with the foregoing provisions of
the present article, the text shall become the definitive text of the
treaty.

ARTICLE 8
Participation in a treaty

1. In the case of a general multilateral treaty, every State may become
a party to the treaty unless it is otherwise provided by the terms of the
treaty itself or by the established rules of an international organization.
2. In all other cases, every State may become a party to the treaty:

(aj Which took part in the adoption of its text, or

(b) To which the treaty is expressly made open by its terms, or

(¢) Which although it did not participate in the adoption of the
text was invited to attend the conference at which the treaty was drawn
up, unless the treaty otherwise provides.

ARTICLE 9

The opening of a treaty to the
participation of additional States

1. A multilateral treatﬁ may be upened ii the qutiCiPation of States
other than those to whic was originally opeh: 000277
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(a) In the case of a treaty drawn up at an international conference
convened by the States concermed, by the subsequent consent of two~-thirds
of the States which drew up the treaty, provided that, if the treaty is
already in force and ... years have elapsed since the date of its
adoption, the consent only of two-thirds of the parties to the treaty
shall be necessary;

(b) 1In the case of a treaty drawn up either in an international
organization or at an international conference convened by an inter-
national organization, by a decision of the competent organ of the
organization in question, adopted in accordance with the applicable
voting rule of such organ.

2. Participation in a treaty concluded between a small group of States
may be opened to States other than those mentioned in article 8 by the
subsequent agreement of all the States which adopted the treaty, provided
that, if the treaty is already in force and ... years have elapsed since
the date of its adoption, the agreement only of the parties to the
treaties shall be necessary. ,

3. (a) When the depositary of a treaty receives a formal request :
from a State desiring to be admitted to participation in the treaty under .-
the provisions of paragraphs 1 and 2 above, the depositary:

(i) In a case falling under paragraph 1 (a) and paragraph 2, shall
communicate the request to the States whose consent to such participation
is specified in paragraph 1 (a) as being material;

(ii) In a case falling under paragraph 1 (b), shall bring the
request, as soon as possible, before the competent organ of the org-
anization in question.

(b) The consent of a State to which a request has been communicated
under paragraph 3(a) (i) above shall be presumed after the expiry of ,
twelve months from the date of the communication, if it has not notified
the depositary of its objection to the request.

¢

4. When a State is admitted to participation in a treaty under the
provisions of the present article notwithstanding the objection of one
or more States, am objecting State may, if it thinks fit, notify the
State in question that the treaty shall not come into force between
the two States.

ARTICLE 10
Signature and initialling of the treaty

1. Wwhere the treaty has not been signed at the comclusion of the
negotiations or of the conference at which the text was adopted, the
States participating in the adoption of the text may provide either
in the treaty itself or in a separate agreement:

(a) That signature shall take place on a subsequent occasion;
or

(b) That the treaty shall remain open for signature at a specified
pPlace either indefinitely or until a certain date. 000278
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2. (a) The treaty may be signed unconditionally; or it may be signed
ad referendum to the competent authorities of the State concerned, in
which case the signature is subject to confirmation.

(b) Signature ad referendum, if and so long as it has not been
confirmed, shall operate only as an act authenticating the text of the
treaty.

(c) Signature ad referendum, when confirmed, shall have the same
effect as if it had been a full signature made on the date when, and at
the place where, the signature ad referendum was affixed to the treaty.

3. (a) The treaty, instead of being signed, may be initialled, in _
which event the initialling shall operate only as an authentication of
the text. A further separate act of signature is required to constitute
the State concerned a signatory of the treaty.

(b) When initialling is followed by the subsequent signature of _
the treaty, the date of the signature, not that of the initialling, shall
be the date upon which the State concerned shall become a signatory of
the treaty.

ARTICLE 11

Legal effects of a signature

1. In addition to authenticating the text of the treaty in the cir-
cumstances mentioned in article 7, paragraph 2, the signature of a
treaty shall have the effects stated in the following paragraphs.

2. Where the treaty is subject to ratification, acceptance or
approval, signature does not establish the consent of the signatory
State to be bound by the treaty. However, the signature:

(a) Shall qualify the signatory State to proceed to the ratificationf”
acceptance or approval of the treaty in conformity with its .provisions;
and

(b) Shall confirm or, as the case may be, bring into operation
the obligation in article 17, paragraph 1.

3. Where the treaty is not subject to ratification, acceptance or
approval, signature shall:

(a) Establish the consent of the signatory State to be bound by
the treaty; and

(b) If the treaty is not yet in force, shall bring into operation
the obligation in article 17, paragraph 2.

ARTICLE 12
Ratification

1. Treaties in principle require ratification unless they fall within
one of the exceptions provided for in paragraph 2 below,. .

000279
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2. A treaty shall be presumed not to be subject to ratification by a
signatory State where:

(a) The treaty itself provides that it shall come into force
upon signature;

(b) The credentials, full powers or other instrument issued to
the representative of the State in question authorize him by his
signature alone to establish the consent of the State to be bound by
the treaty, without ratification;

(¢} The intention to dispense with ratification clearly appears
from statements made in the course of the negotiations or from other
circumstances evidencing such an intention;

(d) The treaty is one in simplified form.

3. However, even in cases falling under paragraphs 2 (a) and 2(d)
above, ratification is necessary where:

(a) The treaty itself expressly contemplates that it shall be
subject to ratification by the signatory States;

(b) The intention that the treaty shall be subject to ratificatiom
clearly appears from statements made in the course of the negotiations or

from other circumstances evidencing such an intention;

(¢) The representative of the State in question has expressly signed

"subject to ratification" or his credentials, full powers or other
instrument duly exhibited by him to the representatives of the other
negotiating States expressly limit the authority conferred upon him
to signing "subject to ratification".

ARTICLE 13
Accession

A state may become a party to a treaty by accession in conformity
with the provisions of articles 8 and 9 when:

(a) It has not signed the treaty and either the treaty specifies
accession as the procedure to be used by such a State for becoming a
party; or

(b) The treaty has become open to accession by the State in
question under the provisions of article 9.

ARTICLE 14
Acceptance or approval

A State may become a pérty to a treaty by acceptance or by
approval in conformity with the provisions of articles 8 and 9 when:

(a) The treaty provides that it shall be open to signature subﬂéct
000280
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(b) The treaty provides that it shall be open to participation
by simple acceptance or approval without prior signature.

ARTICLE 15

The procedure of ratification, accession, acceptance
and approval

1. (a) Ratification, accession, acceptance or approval shall be
carried out by means of a written instrument,

(b) Unless the treaty itself expressly contemplates that the
participating States may elect to become bound by a part or parts
only of the treaty, the instrument must apply to the treaty as a
whole. '

(c) If a treaty offers to the participating States a choice
between two differing texts, the instrument of ratification must
indicate to which text it refers.

2. If the treaty itself lays down the procedure by which an
instrument of ratification, accession, acceptance or approval is
to be communicated, the instrument becomes operative on compliance
with that procedure. If no procedure has been specified in the
treaty or otherwise agreed by the signatory States, the instrument

shall become operative:

(a) In the case of a treaty for which there is no depositary,
upon the formal communication of the instrument to the other party
or parties, and in the case of a bilateral treaty normally by means
of an exchange of the instrument in question, duly certified by the
representatives of the States carrying out the exchange;

(b) In other cases, upon deposit of the instrument with the -
depositary of the treaty.

3. Whem an instrument of ratification, accession, acceptance or

approval is deposited with a depositary in accordance with paragraph

2(b) above, the State in question shall be given an acknowledgement

of the deposit of its instrument, and the other signatory States shall

be notified promptly both of the fact of such deposit and the terms of the
instrument.

ARTICLE 16

Legal effects of ratification, accession, acceptance
and approval :

The communication of an instrument of ratificatiom, accession,
acceptance or approval in conformity with the provisions of article
13:

(a) Establishes the consent of the ratifying, acceding, accepting

or approving State to be bound by the treaty; and

{b) If the treaty is not yet in force, brings into operation the
applicable provisions of article 17, paragraph 2. 000251
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ARTICLE 17

The rights and obligations of States prior to
the entry into force of the treaty

l. A State which takes part in the negotiation, drawing up or

adoption of a treaty, or which has signed a treaty subject to rati-
fication, acceptance or approval, is under an obligation of good

faith, unless and until it shall have signified that it does not

intend to become a party to the treaty, to refrain from acts calculated
to frustrate the objects of the treaty, if and vhen it should come

into force.

2. Pending the entry into force of a treaty and provided that such
entry into force is not unduly delayed, the same obligation shall
apply to the State which, by signature, ratification, accession,
acceptance or approval, has established its consent to be bound by :
the treaty. _ K

SECTION III. RESERVATIONS
ARTICLE 18
Formulation of reservations

1. A State may, when signing, ratifying, acceding to, accepting or
approving a treaty, formulate a reservation unless:

(a) The making of reservations is prohibited by the terms of the
treaty or by the established rules of an international organization;
or

(b) The treaty expressly prohibits the making of reservatioms to
specified provisions of the treaty and the reservation in question
relates to one of the said provisions; or

(c) The treaty expressly authorizes the making of a specified
category of reservations, in which case the formulation of reservations
falling outside the authorized category is by implication excluded; or

(d) In the case where the treaty is silent concerning the making of
reservations, the reservation is 1ncompat1b1e with the object and purpose
of the treaty.

2. (a) Reservations, which must be in writing, may be formulated:

(i) Upon the occasion of the adoption of the text of the treaty,
either on the face of the treaty itself or in the final act of the
conference at which the treaty was adopted, or in some other instrument
drawn up in connexion with the adoption of the treaty;

(ii) Upon signing the treaty at a subsequent date; or

(iii) Upon the occasion of the ¢xchange or deposit of instruments of
ratlf1cat1on, accession acceptance or approval, either in the instrument ite.

self or in a proces-verbal or other instrumemnt accompanying it. 000282
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(b) A reservation formulated upon the occasion of the adoption _
of the text of a treaty or upon signing a treaty subject to ratification,
acceptance or approval shall only be effective if the reserving State,
when carrying out the act establishing its own consent to be bound by
the treaty, confirms formally its intention to maintain its reser-
vation.

3. A reservation formulated subsequently to the adoption of the text
of the treaty must be communicated:

(a) In the case of a treaty for which there is no depositary,
to every other State party to the treaty or to which it is open to.
become a party to the treaty; and

(b) 1In other cases, to the depositary which shall transmit
the text of the reservation to every such State.

ARTICLE 19
Acceptance of and objection to reservations

1. Acceptance of a reservation not provided for by the treaty itself
may be expressed or implied.

2. A reservation may be accepted expressly:

(a) In any appropriate formal manner on the occasion of the
adoption or signature of a treaty, or of the exchange or deposit
of instruments of ratification, accession, acceptance or approval;
or

(b) By a formal notification of the acceptance of the reservation
addressed to the depositary of the treaty or, if there is no depositary,
to the reserving State and every other State entitled to become a
party to the treaty.

3. A reservation shall be regarded as having been accepted by a State
if it shall have raised no objection to the reservation during a period
of twelve months after it received formal notice of the reservation.

4. An objection by a State which has not yet established its own
consent to be bound by the treaty shall have no effect if after the
expiry of two years from the date when it gave formal notice of its
objection it has still not established its consent to be bound by the

treaty.

S. An objection to a reservation shall be formulated in writing and
shall be notified:

(a) In the case of a treaty for which there is no depositary, to
the reserving State and to every other State party to the treaty or to
which it is open to become a party; and

(b) In other cases, to the depositary.

.000283 1
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ARTICLE 20
The effect of reservations

(a) A reservation expressly or impliedly permitted by the
terms of the treaty does not require any further acceptance.

pdai b T

(b) Where the treaty is silent in regard to the making of
reservations, the provisions of paragraphs 2 to 4 below shall apply.

2. Except in cases falling under paragraphs 3 and 4 below and unless’
the treaty otherwise provides:

(a) Acceptance of a reservation by any State to which it is
open to become a party to the treaty constitutes the reserving State
a party to the treaty in relation to such State, as soon as the treaty
is in force;

(b) An objection to a reservation by a State which considers it
to be incompatible with the object and purpose of the treaty precludes
the entry into force of the treaty as between the objecting and the
reserving State, unless a contrary intention shall have been expressed
by the objecting State.

3. Except in'a case falling under paragraph 4 below, the effect of a
reservation to a treaty, which has been concluded between a small
group of States, shall be conditional upon its acceptance by all the
States concerned unless:

(a) The treaty otherwise provides; or

(b) The States are members of an international organization which
applies a different rule to treaties concluded under its auspices.

4. Where the treaty is the constituent instrument of an international
organization and objection has been taken to a reservation, the effect:
of the reservation shall be determined by decision of the competent
organ of the orgamization in question, unless the treaty otherwise

"~ provides.

ARTICLE 21
The application of reservations

1. A reservation established in accordance with the provisions of
article 20 operates:

, (a) To modify for the reserving State the provisions of the treaty
to which the reservation relates to the extent of the reservation; and

(b) Reciprocally to énmtitle any other State party to the treaty
to claim the same modification of the provisions of the treaty im its
velations with the reserving State.

2. A reservation operates only in the relations between the other
parties to the treaty which have accepted the reservation and the
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reserving State; it does not affect in any way the rights or obliga-
tions of the other parties to the treaty inter se.

ARTICLE 22
The withdrawal of reservations

1. A reservation may be withdrawn at any time and the consent of a
State which has accepted the reservation is not required for its with-
drawal. Such withdrawal takes effect when notice of it has been
received by the other States concerned.

2. Upon withdrawal of a reservation the provisions of article 21
cease to apply.

SECTION IV. ENTRY INTO FORCE AND REGISTRATION
ARTICLE 23
Entry into force of treaties

l. A treaty enters into force in such manner and on such date as
the treaty itself may prescribe.

2. (a) where a treaty, without specifying the date upon which it
is to come into force,fixes a date by which ratification, acceptance,
or approval is to take place, it shall come into force upon that _
date if the exchange or deposit of the instruments in question shall
have taken place.

(b) The same rule applies mutatis mutandis where a treaty, which
is not subject to ratification, acceptance or approval, fixes a date
by which signature is to take place. '

(c) However, where the treaty specifies that its entry into force _
is conditional upon a given number or a given category of States having
signed, ratified, acceded to, accepted or approved the treaty and this
has not yet occurred, the treaty shall not come into force until the
condition shall have been fulfilled.

3. In other cases, where a treaty does not specify the date of its
entry into force, the date shall be determined by agreement between
the States which took part in the adoption of the text.

4. The rights and obligations contained in a treaty become effective
for each party as from the date when the treaty enters into force with
respect to that party, unless the treaty expressly provides otherwise.

ARTICLE 24
Provisional entury into force

A treaty may prescribe that, peading its entry into force by the
exchange or deposit of instruments of ratification, accession, acceptance
or approval, it shall come into foice provisionally%_in whole or In
part, on a given date or on the fulfilment of speci ied requirements.
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that case the treaty shall come into force as prescribed and shall .
continue in force on a provisional basis until either the treaty shall
have entered into force definitively or the States concerned shall
have agreed to terminate the provisional application of the treaty.

ARTICLE 25
The registration and publication of treaties

1. The registration and publication of treaties entered into by'
Members of the United Nations shall be governed by the prov1s1ons,
of Article 102 of the Charter of the United Nationms.

2, Treaties entered into by any party to the preseant articles,

not a Member of the United Nations, shall as soon as possible be
registered with the Secretariat of the United Nations and published-
by it.

3. The procedure for the registration and publication of treaties
shall be governed by the regulations in force for the application of
Article 102 of the Charter.

ARTICLE 26

The correction of errors in the texts of treaties.
for which there is no depositary

1. Where an error is discovered in the text of a treaty for which
there is no depositary after the text has been authenticated, the
interested States shall by mutual agreement correct the error either:

(a) By having the appropriate correction made in the text of the -
treaty and causing the correction to be initialled in the margin by
representatives duly authorized for that purpose;

(b) By executing a separate protocol, a proces-verbal, an
exchange of notes or similar instrument, setting out the error in the
text of the treaty and the corrections which the parties have agreed
to make; or

(c) By executing a corrected text of the whole treaty by the
same procedure as was employed for the erroneous text.

2. The provisions of paragraph 1 above shall also apply where there
are two or more authentic texts of a treaty which are not concordant
and where it is proposed to correct the wording of one of the texts.

3. Whenever the text of a treaty has been corrected under paragraphs
1 and 2 above, the corrected text shall replace the original text as
from the date the latter was adopted, unless the parties shall
otherwise determine.

4. Notice of any correction to the text of a treaty made under the
provisions of this article shall be communicated to the Secretariat
of the United Kations.

14 000286
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ARTICLE 27

The correction of errors in the texts of treaties for
which there is a depositary

1. (a) Where an error is discovered in the text of a treaty for
which there is a depositary, after the text has been authenticated,
the depositary shall bring the error to the attention of all the
States which participated in the adoption of the text and to tho -
attention of any other States which may subsequently have signed or
accepted the treaty, and shall inform them that it is proposed to
correct the error if within a specified time limit no objection ahall
have been raised to the making of the correction.

(b) If on the expiry of the specified time limit no objection
has been raised to the correction of the text, the depositary shall
make the correction in the text of the treaty, initialling the correction
in the margin, and shall draw up and execute a proces-verbal of the
rectification of the text and transmit a copy of the proces-verbal to
each of the States which are or may become parties to the treaty.

2. Where an error is discovered in a certified copy of a treaty, the
depositary shall draw up and execute a proces-verbal specifying both
the error and the correct version of the text, and shall transmit

a copy of the proces-verbal to all the States mentioned in paragraph
1 (b§ above.

3. The provisions of paragraph 1 above ghall likewise apply where
two or more authentic texts of a treaty are not concordant and a
proposal is made that the wording of one of the texts should be
corrected.

4. If an objection is raised to a proposal to correct a text under _
the provisions of paragraphs 1 or 3 above, the depository shall notify
the objection to all the States concerned, together with any other
replies received in response to the notifications mentioned in
paragraphs 1 and 3. However, if the treaty is one drawn up either
within an international organization or at a conference convened by

an international organization, the depositary shall also refer the
proposal to correct the text and the objection to such proposal to:
the competent organ of the organization concerned.

5. Whenever the text of a treaty has been corrected under the
preceding paragraphs of the present article, the corrected text shall
replace the faulty text as from the date on which the latter text was
adopted, unless the States concerned shall otherwise decide.

6. Notice of any correction to the text of a treaty made under the

provisions of this article shall be communlcated to the Secretariat
of the United Nationmns.
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ARTICLE 28
The depositary of multilateral treaties

1. Where a multilateral treaty fails to designate a depositary of the
treaty, and unless the States which adopted it shall have otherwise
determined, the depositary shall be: »

(a) In the case of a treaty drawn up within an international
organization or at an international conference convened by an inter-
national organization, the competent organ of that international
organization;

(b) In the case of a treaty drawn up at a conference convened
by the States concerned, the State on whose territory the conference
is convened. ,

2. In the event of a depositary declining, failing or ceasing to
take up its functions, the negotiating States shall consult together
concerning the nomination of another depositary.

ARTICLE 29

The functions of a depositary . '
1. A depositary exercises the functions of custodian of the authentic

text and of all instruments relating to the treaty on behalf of all
States parties to the treaty or to which it is open to become parties.
A depositary is therefore under an obligation to act impartially in the
performance of these functions.

2. In addition to any functions expressly provided for in the treaty,

- and unless the treaty otherwise provides, a depositary has the functions
set out in paragraphs 3 to 8 below.

3. The depositary shall have the duty:

(a) To prepare any further texts in such additional language as
may be required either under the terms of the treaty or the rules in .
force in an international organization;

(b) To prepare certified copies of the original text or texts
and transmit such copies to the States mentioned in paragraph 1 above;

(¢c) To receive in deposit all instruments and ratifications
relating to the treaty and to execute a proces-verbal of any signature
of the treaty or of the deposit of any instrument relating to the treaty;

(d) To furnish to the State concerned an acknowledgment in writing
of the receipt of any instrument or notificatiomn relating to the treaty
and promptly to inform the other States mentioned in paragraph 1 of the .
receipt of such instrument or notification. T

4. On a signature‘of the treaty or on the déposit of an instrument_of .
ratification, accession, acceptance or approval, the depositary shall
‘ ' 000288 .
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have the duty of examining whether the signature or instrument is in

conformity with the provisions of the treaty in question, as well as

with the provisions of the present articles relating to signature and
to the execution and deposit of such instruments.

5. On a reservation having been formulated, the depositary shall have
the duty:

(a) To examine whether the formulation of the reservation is in
conformity with the provisions of the treaty and of the present articles
relating to the formulation of reservations, and, if need be to commu-
nicate on the point with the State which formulated the reservations;

(b) To communicate the text of any reservation and any notifications

of its acceptance or objection to the interested States as prescribed in
articles 18 and 19.

6. On receiving a request from a State desiring to accede to a treaty
under the provisions of article 9, the depositary shall as soon as
possible carry out the duties mentioned in paragraph 3 of that article.

7. Where a treaty is to come into force upon its signature by a specified
number of States or upon the deposit of a specified number of instruments
of ratification, acceptance or accession or upon some uncertain event,

the depositary shall have the duty:

(a) Promptly to inform all the States mentioned in paragraph 1
above when, in the opinion of the depositary, the conditions laid downm
in the treaty for its entry into force have been fulfilled;

(b) To draw up a procés-verbal of the entry into force of the
treaty, if the provisions of the treaty so require.

8. 1In the event of any difference arising between a State and the
depositary as to the performance of these functions or as to the applica-
tion of the provisions of the treaty concerning signature, the execution
or deposit of instruments, reservations, ratifications or any such
matters, the depositary shall, if the State concerned or the depositary
itself deems it necessary, bring the question to the attention of the
other interested States or of the competent organ of the organization
concerned. :
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PART II
INVALIDITY AND TERMINATION OF TREATIES

SECTION I: GENERAL PROVISION

ARTiCLE 30

Presumption as to the validity, continuance in force
and . operation of a treaty

Every treaty concluded and brought into force in accordance
with the.provisions of part I shall be considered as being in force and
in operation with regard to any State that has become a party to the
treaty, unless the nullity, termination or suspension of the operation
of the treaty or the withdrawal of the particular party from the treaty
results from the application of the present articles.

SECTION II: INVALIDITY OF TREATIES
ARTICLE 31

Provisions of internal law regarding competenc
to enter into treaties '

When the consent of a State to be bound by a treaty has been
expressed by a representative considered under the provisions of
article 4 to be furnished with the necessary authority, the fact that
a provision of the internal law of the State regarding competence to i
enter into treaties has not been complied with shall not invalidate
the consent expressed by its representative, unless the violation of
its internal law was manifest. Except in the latter case, a State
may not withdraw the consent expressed by its representative unless
the other parties to the treaty so agree.

ARTICLE 32

Lack of authority to bind the State

1. If the representative of a State, who cannot be considered under
the provisions of article 4 as being furnished with the necessary
authority to express the consent of his State to be bound by a

treaty, nevertheless executes an act purporting to express its consent,
the act of such representative shall be without any legal effect,
unless it is afterwards confirmed, either expressly or impliedly,

by his State.

2. In cases where the power conferred upon a representative to express

the consent of his State to be bound by a treaty has been made subject to
particular restrictions, his omission.to observe those restrictions shall
not invalidate the comsent to the treaty expressed by him in the name of

his State, unless the restrictioﬁsfgpqn'his authority had been brought ..
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to the notice of the other comntracting States.
| ARTICLE 33 '
Fraud

1. 1If a State has been induced to enter into a treaty by the fraudulent
conduct of another contracting State, it may invoke the fraud as invalidat-
ing its consent to be bound by the treaty.

2. Under the conditions specified in article 46, the State in questionm
- may invoke the fraud as invalidating its consent only with respect to
the particular clauses of the treaty to which the fraud relates.

ARTICLE 34
Error:

1. A State may invoke an error respecting the substance of a treaty
as invalidating its consent to be bound by the treaty where the error
related to a fact or state of facts assumed by that State to exist at
the time when the treaty was entered into and forming an essential
basis of its consent to be bound by the treaty.

2. Paragraph 1 above shall not apply if the State in question contri-
buted by its own conduct to the error or could have avoided it, or if

the circumstances were such as to put that State on notice of a possible
error.

3. Under the conditions specified in article 46, an error which
relates only to particular clauses of a treaty may be invoked as a
ground for invalidating the consent of the State in question with
respect to those clauses alone.

4. When there is no mistake as to the substance of a treaty but there
is an error in the wording of its text, the error shall not affect the
validity of the treaty and articles 26 and 27 themn apply.

ARTICLE 35
Personal coercion of representatives of States

1. If individual representatives of a State are coerced, by acts or
threats directed against them in their personal capacities, into

expressing the consent of the State to be bound by a treaty, such expressim
of consent shall be without any legal effect.

2., Under the conditions specified in article 46, the State whose repre-~
sentative has been coerced may invoke the coercion as invalidating its
consent only with respect to the particular clauses of the treaty to
which the coercion relates.

ARTICLE 36

Coercion of a State by the threat or use of force

Any treaty the conclusion of which was procured by the threat 000291
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or use of force in violation of the principles of the Charter of the
Unlted Nations shall be void.

ARTICLE 37

Treaties conflicting with a peremptory norm
of general international law (jus cogens)

A treaty is void if it conflicts with a peremptory norm of general
international law from which no derogation is permitted and which can
be modified only by a subsequent norm of general international law
having the same character.

SECTION IIXI: TERMINATION OF TREATIES
ARTICLE 38

Termination of treaties throﬁgh the operation
of their own provisions

l. A treaty terminates through the operation of one of its provisions:

(a) On such date or on the expiry of such period as may be fixed
in the treaty;

(b) On the taking effect of a resolutory condition laid down in
the treaty;

(c) On the occurrence of any other event specified in the treaty
as bringing it to an end.

2. When a party has denounced a bilateral treaty in conformity with the
terms of the treaty, the treaty terminates on the date when the
denunciation takes effect.

3. (a) When a party has denounced or withdrawn from a multilateral
treaty in conformity with the terms of the treaty, the treaty ceases
to apply to that party as from the date upon which the denunciation or
withdrawal takes effect.

(b) A multilateral treaty terminates if the number of the parties
is reduced below 2 minimum number laid down in the treaty as necessary
for its continuance in force. It does not, however, terminate by
reason only of the fact that the number of the parties falls below the
number specified in the treaty as necessary for its entry into force.

ARTICLE 39

Treaties containing no provisions regarding
their termination

A treaty which contains no provision regarding its termination
and which does not provide for denunciation or withdrawal is not
subject to denunciation or withdrawal unless it appears from the
character of the treaty and from the circumstances of its conclusion
or the statements of the parties that the parties intended to admit
the possibility of a denunciation or withdrawal. 1In the latter case,
a party may denounce or withdraw from the treaty upon giving to the ,,,,,
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other parties or to the depositary not less than twelve months notlce
to that effect.

ARTICLE 40

Termination or suspension of the operation of
treaties by agreement

1. A treaty may be terminated at any time by agreement of all the
parties. Such agreement may be embodled

(a) In an instrument drawn up in whatever form the parties
shall decide;

(b) In communicationé made by the parties to the depositary or
to each other.

2. The termination of a multilateral treaty, unless the treaty itself
otherwise prescribes, shall require, in addition to the agreement of
all the parties, the consent of not less than two thirds of all the
States which drew up the treaty; however, after the expiry of .....
yYears the agreement only of the States parties to the treaty shall be
necessary.

3. The foregoing paragraphs alsc apply to the suspension of the
operation of treaties.

ARTICLE 41

Termination implied from entering into a
subsequent treaty

1. A treaty shall be considered as having been impliedly terminated

in whole or in part if all the parties to it, either with or without

the addition of other States, enter into a further treaty relating to the
same subject-matter and either: _

(a) The parties in Question have indicated their intention that
the matter should thereafter be governed by the later treaty; or

(b) The provisions of the later treaty are so far incompatible
with those of the earlier one that the two treaties are not capable
of being applied at the same time.

.2. However, the earlier treaty shall not be considered as having been
terminated where it appears from the circumstances that the later treaty
was intended only to suspend the operation of the earlier treaty.

ARTICLE 42

Termination or suspension of the operation of a
treaty as a consequence of its breach

1. A material breach of a bilateral treaty by one party entitles the
other to invoke the breach as a ground for terminating the treaty or
suspending its operation in whole or in part.

: 000293
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2. A material breach of a multiiateral treaty by one of the parties.
entitles:

(a) Any other party to invoke the breach as a ground for
suspending the operation of the treaty in whole or in part in the
relations between itself and the defaulting State;

(b) The other parties by common agreement either:

(i) To apply to the defaulting State the suspenslon provided
for in subparagraph (a) above; or .

(ii) To terminate the treaty or to suspend its operation in
whole or in part.

3. For the purposes of the present article, a material breach of a
treaty by one of the parties consists in:

(a) The unfounded repudiation of the treaty; or

(b) The violation of a provision which is essential to the
effective execution of any of the objects or purposes of the treaty.

4. The right to invoke a material breach as a ground for terminating
or suspending the operation of part only of a treaty, which is provided
_ for in paragraphs 1 and 2 above, is subject to the conditions specified
in article 46.

5. The foregoing paraghaphs are subject to any provisions -in the
treaty or in any related instrument which may regulate the rights of the
parties in the event of a breach.

ARTICLE 43
Supervening impossibility of performance

1. A party may invoke the impossibility of performing a treaty as a
ground for terminating the treaty when such impossibility results from
the total and permanent disappearance or destruction of the subject-
matter of the rights and obligations contained in the treaty.

2. If it is not clear that the impossibility of performance will be
permanent, the impossibility may be invoked only as a ground for
suspending the operation of the treaty.

3. Under the conditions specified in article 46, if the impossibility
relates to particular clauses of the treaty, it may be invoked as a
ground for terminating or suspending the operation of those clauses
only.

ARTICLE 44
Fundamental change of circumstances

l. A change in the circumstances existing at the time when the treaty "
was entered into may only be invoked as a ground for terminating or with-

drawing from a treaty under the conditions set out in the present art 000294
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2. Where a fundamental change has occurred with regard to a fact

or situation existing at the time when the treaty was entered into, it
may be invoked as a ground for terminating or withdrawing from the
treaty if:

(a) The existence of that fact or situation constituted an
essential basis of the consent of the parties to the treaty; and

(b) The effect of the change is to transform in an essential
respect the character of the obligations undertakem in the treaty.

3. Paragraph 2 above does not apply:

(a) To a treaty fixing a boundary; or

(b) To changes of clrcumstancesvwhlch the parties have foreseen
and for the consequences of which they have made provision in the
treaty itself. -

4. Under the conditions specified in article 46, if the change of
circumstances referred to in paragraph 2 above relates to particular
clauses of the treaty, it may be invoked as a ground for terminating
those clauses only.

. ARTICLE 45

Emergence of a new preremptory norm of general
international law

1. A treaty becomes void and terminates when a new preremptory norm
of general international law of the kind referred to in article 37 is
established and the treaty conflicte with that norm.

2. Under the conditions specified in article 46, if only certain
clauses of the treaty are in conflict with the new norm, those clauses
alone shall become void. . ,
SECTION IV: PARTICULAR RULES RELATING TO THE
APPLICATION.OF SECTIONS II AND III
ARTICLE 46
Separability of treaty provisions for the purposes
of the operation of the present articles

l. Except as provided in the treaty itself or in articles 33 to 35 and
42 to 45, the nullity, termination or suspension of the operation of a
treaty or withdrawal from a treaty shall relate to the treaty as a whole.

2. The provisions of articles 33 to 35 and 42 to 45 regarding the
partial nullity, termination or suspension of the operation of a treaty
or withdrawal from particular clauses of a treaty shall apply only

if:

(a) The clauses in question are clearly severable from the
remainder of the treaty with regard to their application; and

(b) It does not appear either from the treaty or from statements -
made during the negotiations that acceptance of the clauses in question
was an essential condition of the consent of the parties to the treat000295
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ARTICLE 47

Loss of a right to allege the nullity of a treaty
or a ground for terminating or withdrawing from a
treaty

A right to allege the nullity of a treaty or a ground for termi-
nating or withdrawing from it in cases falling under articles 32 to
35 and 42 and 44 shall no longer be exercisable if, after becoming
aware of the facts giving rise to such right, the State concerned
shall have: ‘

(a) Waived the right; or

(b) So conducted itself as to be debarred from denying that
it has elected in the case of articles 32 to 35 to consider itself
bound by the treaty, or in the case of articles 42 and 44 to consider
the treaty as unaffected by the material breach, or by the fundamental
change of circumstances, which has occurred.

ARTICLE 48

Treaties which are constituent instruments of
international organizations or which have been
drawn up within international organizations

Where a treaty is a constituent instrument of am international org-
anization, or has been drawn up within an international organization,
the application of the provisions of part II, section III, shall be
subject to the established rules of the organization concerned.

SECTION V: PROCEDURE
ARTICLE 49

Authority to demounce, terminate or withdraw
from a treaty or suspend its operation

The rules contained in article 4 relating to evidence of authority
to conclude a treaty also apply, mutatis mutandis, to evidence of
authority to denounce, terminate or withdraw from the treaty or to
suspend its operation.

"ARTICLE 590
Procedure under a right provided for in the treaty

1. A notice to terminate, withdraw from or suspend the operation

of a treaty under a right expressly or impliedly provided for in the
treaty must be communicated, through the diplomatic or other official
channel, to every other party to the treaty either directly or through
the depositary.

2. Unless the treaty otherwise provides, the notice may be revoked
at any time before the date on which it takes effect.

{000296
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ARTICLE 51
Procedure in other cases

1. A party alleging the nullity of a treaty, or a ground for
terminating, withdrawing from or suspending the operation of a
treaty otherwise than under a provision of the treaty, shall be
bound to notify the other party or parties of its claim. The
notification must:

(a) Indicate the measure proposed to be takem with respect to
the treaty and the grounds upon which the claim is based;

(b) Specify a reasonable period for the reply of the other
party or parties, which period shall not be less than three months
except in cases of special urgency.

2. If no party makes any objection, or if no reply is received
before the expiry of the period specified, the party making the
notification may take the measure proposed. In that event it shall
so inform the other party or parties.

3. If, however, objection has been raised by any other party, the
parties shall seek a solution of the question through the means
indicated in Article 33 of the Charter of the United Nations.

4. Nothing in the foregoing paragraphs shall affect the rights
or obligations of the parties under any provisions in force b1nding
the parties with regard to the settlement of disputes.

5. Subject to article 47, the fact that a State may not have made
any previous notification to the other party or parties shall not
prevent it from invoking the nullity of or a ground for terminating
a treaty in answer to a demand for the performance of the treaty

or to a complaint alleging a violation of the treaty.

ARTICLE 52
Legal comsequences of the nullity of a treaty

1. (a) The nullity of a treaty shall not as such affect the legality
of acts performed in good faith by a party in reliance on the void
instrument before the nullity of that instrument was invoked.

(b) The parties to that instrument may be required to establish
as far as possible the position that would have existed if the acts
" had not been performed.

2. If the nullity results from fraud or coercion imputable to one
party, that party may not invoke the provisions of paragraph 1 above.

3. The Bame principles shall apply with regard to the legal consequences
of the nullity of a State's consent to a multilateral treaty.

ARTICLE 53 )
Legal consequences of the termination of a treaty

' . 000297
1. Subject to paragraph 2 below and unless the treaty otherwise
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provides, the lawful termination of a treaty:

(a) Shall release the parties from any further application of
a treaty;

(b) Shall not affect the legality of any act done in conformity
with the provisions of the treaty or that of a situation resulting
from the application of the treaty.

2. If a treaty terminates on account of its having become void under
article 45, a situation resulting from the application of the treaty
shall retain its validity only to the extent that it is not in conflict
with the norm of general international law whose establishment has
rendered the treaty void.

3. Unless the treaty otherwise provides, when a particular State
- lawfully denounces or withdraws from a multilateral treaty:

(a) That State shall be released from.any further application
of the treaty;

(b) The remaining parties shall be released from any further
application of the treaty in their relations with the State which has
denounced or withdrawn from it;

(c) The legality of any act done in conformity with the provisions
of the treaty prior to the denunciation or withdrawal and the validity
of any situation resulting from the appllcatlon of the treaty shall
not be affected.

4. The fact that a State has been released from the further application
of a treaty under paragraph 1 or 3 above shall in no way impair its
duty to fulfil any obligations embodied in the treaty to which it

.is also subject under any other rule of international law.

ARTICLE 54

Legal consequences of the suspension of
the operation of a treaty

1. Subject to the provisions of the treaty, the suSpen51on of the
operation of a treaty:

(a) Shall relieve the parties from the obligation to apply the
treaty during the period of the suspension;

(b) Shall not otherwise affect the legal relations between the
parties established by the treaty;

(¢) In particular, shall not affect the legallty of any act done
in conformity with the provisions of .the treaty or that of a situation
resulting from the appllcatlon of the treaty.

2. During the perlod of the suspension, the parties shall refrain from
acts calculated to render the resumptlon of the operation of the treaty
impossible. 000298
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B. DRAFT ARTICLES ON THE LAW OF TREATIES

PART IIIX
APPLICATION, EFFECTS, MODIFICATION AND IKTER-

PRETATION OF TREATIES

SECTION I. THE APPLICATION AND EFFECTS OF TREATIES
ARTICLE 55
Pacta sunt servanda

A treaty in force is binding upon the parties to it and must |
be performed by them in good faith.

ARTICLE 56
Application of a treaty in point of time

1. The provisions of a treaty do not apply to a party in relation
to any fact or act which took place or any situation which ceased
to exist before the date of entry into force of the treaty with
respect to that party, unless the contrary appears from the treaty.

2. Subject to article 53, the provisions of a treaty do not apply to
a party in relation to any fact or act which takes place or any
situation which exists after the treaty has ceased to be in force
with respect to that party, unless the treaty otherwise provides.

ARTICLE 57
The territorial scope of a treaty

The scope of application of a treaty extends to the entire
territory of each party, unless the contrary appears from the treaty.

ARTICLE 58

General rule limiting the effects of treaties to
the parties

A‘treaty applies only between the parties and neither imposes any
obligations nor confers any rlghts upon a State not party to it
without its consent.

ARTICLE 59
Treaties providing for obligations for third States

An obligation may arise for a State from a provision of a treaty

to which it is not a party if the parties intend the provision to
be the means of establishing that obligation and the State in question
has expressly agreed to be so bound. 00029
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ARTICLE 60
Treaties providing for rights for third States

1. A right may arise for a State from a provision of a treaty to
which it is not a party if (a) the parties intend the provision

to accord that right either to the State in question or to a group
of States to which it belongs or to all States, and (b) the State
expressly or impliedly assents thereto.

2. A State exercising a right in accordance with paragraph 1 shall
- comply with the conditions for its exercise provided for in the
treaty or established in conformity with the treaty.

ARTICLE 61

Revocation or amendment of provisions regarding
obligations or rights of third States

When an obligation or a right has arisen under article 59 or 60
for a State from a provision of a treaty to which it is not a party,
the provision may be revoked or amended only with the consent of that
State, unless it appears from the treaty that the provision was
intended to be revocable.

ARTICLE 62

Rules in a treaty becoming generally binding
through international custom

Nothing in articles 58 to 60 precludes rules set forth in a
treaty from being binding upon States not parties to that treaty
if they have become customary rules of international law.

ARTICLE 63

Application of treaties having incompatible
provisions

1. Subject to Article 103 of the Charter of the United Nations, the
obligations of States parties to treaties, the provisions of which
are incompatible, shall be determined in accordance with the
following paragraphs.

2., When a treaty provides that it is subject to, or is not incon-
sistent with, an earlier or a later treaty, the provisions of that
other treaty shall prevail. '

3. When all the parties to a treaty enter into a later treaty relating
to the same subject matter, but the earlier treaty is not terminated
under article 41 of these articles, the earlier treaty applies only

to the extent that its provisions are not incompatible with those

of the later treaty.

. When the provisions of two treaties are incompatible and the
;arties to tge later treaty do not include all the parties to the

earlier one: ommooi
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(a) As between States parties to both treaties, the same rule
applies as in paragraph 3;

(b) As between a State party to both treaties and a State party
only to the earlier treaty, the earlier treaty applies;

(c) As between a State party to both Treaties and a State party
only to the later treaty, the later treaty applies.

5. Paragraph 4 is without prejudice to any responsibility which a
State may incur by concluding or applying a treaty the provisions of
which are incompatible with its obligations towards another State
under another treaty.

ARTICLE 64

The effect of severance of diplomatic relations
on the application of treaties

1. The severance of diplomatic relations between parties to a treaty
does not affect the legal relations between them established by the
treaty.

2. However, such severance of diplomatic relations may be invoked

as a ground for suspending the operation of the treaty if it results
in the disappearance of the means necessary for the application of
the treaty.

3. Under the conditions specified in articleA46, if the disappearance
of such means relates to particular clauses of the treaty, the

. severance of diplomatic relations may be invoked as a ground for

suspending the operation of those clauses only.
SECTION II. MODIFICATION OF TREATIES
ARTICLE 65
Procedure for amending treatiés

A treaty may be amended by agreement between the parties. If it is
in writing, the rules laid down in part I apply to such agreement except
in so far as the treaty or the established rules of an intermatiomal
organization may otherwise provide. :

ARTICLE 66
Amendment of multilateral treaties

1. Whenever it is proposed that a multilateral treaty should be

amended in relation to all the parties, every party has the right

to have the proposal communicated to it, and, subject to the provisions
of the treaty or the established rules of an international organization:

(a) To take part in the decision as to the actiom, if any, to be
taken in regard to it;

(b) To take part in the conclusion of any agreement for the
amendment of the treaty. . 000301 -
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2. Unlesé otherwise provided by the treaty or by the established rules
of an international organization:

(a) An agreement amending a treaty does not bind any party to the
treaty which does not become a party to such agreement;

(b) The effect of the amending agreement is governed by article

630

3. The application of an amending agreement as between the States which
become parties thereto may not be invoked by any other party to the .
treaty as a breach of the treaty if such party signed the text of the
amending agreement or has otherwise clearly indicated that it did not
oppose the amendmeant.

ARTICLE 67

Agreements to modify multilateral treaties
between certain of the parties only

1. Two or more of the parties to a multilateral treaty may enter
into an agreement to modify the treaty as between themselves alone if:

(a) The possibility of such agreements is provided
for by the treaty; or

(b) The modification in question:

(i) Does not affect the enjoyment by the other
parties of their rights under the treaty or
the performance of their obligations;

(ii) Does not relate to a provision derogation
from which is incompatible with the effective
execution of the objects and purposes of the :
treaty as a whole; and

(iii) Is not prohibited by the treaty.

2. Except in a case falling under paragraph 1 (a), the conclusion
of any such agreement shall be notified to the other parties to the
treaty.

ARTICLE 68
Modification of a treaty by a subsequent
treaty, by subsequent practice or by customary
law

The operation of a treaty may also be modified:

(a) By a subsequent treaty between the parties relating to the
same subject matter to the extent that their provisions are incompatible;
LI q
000302 -
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(b) By subsequent practice of the parties in the application
of the treaty establishing their agreement to an alteration or
extension of its provisions; or

(¢c) By the subsequent emergence of a new rule of customary
law relating to matters dealt with in the treaty and binding upon
all the parties.

SECTION III. INTERPRETATION OF TREATIES
ARTICLE 69

General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to each term:

(a) In the context of the treaty and in the light of its
objects and purposes; and

(b) In the light of the rules of general international law in
force at the time of its conclusion. _

2. The context of the treaty, for the purposes of its interpretation,
shall be understood as comprising in addition to the treaty, including
its preamble and annexes, any agreement or instrument related to the
treaty and reached or drawn up in connexion with its conclusion.

3. There shall also be taken into account, together with the context:

(a) Any agreement between the parties regarding the interpretatibn
of the treaty;

(b) Any subsequent practice in the application of the treaty
which clearly establishes the understanding of all the parties
regarding its interpretation

ARTICLE 70
Further means of interpretation
Recourse may be had to further means of interpretation, including
the preparatory work of the treaty and the circumstances of its
conclusion, in order to verify or confirm the meaning resulting from
the application of article 69, or to determine the meaning when the
interpretation according to article 69:

(a) Leaves the meaning ambiguous or obscure; or

(b) Leads to a result which is manifestly absurd or unreasonable
in the light of the objects and purposes of the treaty.

ARTICLE 71
Terms having a special meaning

_ Notwithstanding the provisions of paragraph 1 of article 69,

.« - 6
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a meaning other than its ordinary meaning may be given to a term
if it is established conclusively that the parties intended the
term to have that special meaning.

ARTICLE 72
Treaties drawn up in two or more languages

1. When the text of a treaty has been authenticated in accordance
with the provisions of article 7 in two or more languages, the text
is authoritative in each language, except in so far as a dlfferent
rule may be agreed upon by the parties.

2. A version drawn up in a language other than one of those in
which the text of the treaty was authenticated shall also be autho-
ritative and be considered as an authentic text if:

(a) The parties so agree; or

(b) The established rules of an international organization so
provide. ‘

ARTICLE 73
Interpretation of treaties having two or more texts

1. The diffeient authentic texts of a treaty are equally authoritative
in each language, unless the treaty itself provides that, in the event
of divergence, a particular text shall prevail.

2, The terms of a treaty are presumed to have the same meaning in
each text. Except in the case referred to in paragraph 1, when a
comparison between two or more authentic texts discloses a difference
in the expression of a term and any resulting ambiguity or obscurity
is not removed by the application of article 69-72, a meaning which
so far as possible reconciles the different texts shall be adopted.

000304
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NINETEENTH SESSION CHAPTER VY - 2 ?
SIXTH COMMITTEE _

PROVISTONAL AGENDA - - CONFIDENTIAL

ITEM 78
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REPORT OF THE INTERNATIONAL LAW COMMISSION

ON THE WORK OF ITS SIXTEENTH SESSION 'ﬂ, ]

Background Documents
= A/CN.4/173 of July 30, 1964.

- Report by Mr. Cadieux on work of ILC's Sixteenth Session,
with Annexes.

The sixteenth ‘session of the ILC took place in Geneva from
May 11 to July 24, 1964. The Under-Secretary of State for External
Affairs, Mr. Cadieux, was able to attend the opening week of the Sessionj;
a Canadian observer was present throughout. During this Session, aside

- from attending to merely formal matters, the Commission took two major

substantive decisions: it adopted the Third Part of the series of draft
articles on the law of treaties and it adopted 16 draft articles on the
despatch of temporary envoys on special missions.

1. The Law of Treaties

(a) As it has in the past, the Commission devoted a good deal of
its time at its sixteenth session to a further consideration of the law
of treaties. On this occasion it provisionally adopted the final third"
of a series of drzé -~*irles on thls subject, now numbered 53 to 73.

In accordance with . .3ion's plan of work, this group of articles,
dealing with the appl: . and effects of treatier 'Articles 55 - 64),
with the mcdification ot saties (Artic:. &3 - 68), and with the inter-
pretation of treaties (Ar- cles 69 - 73), will now be referred to govern-
ments for observations 313t wi’® *then be reconsidered by the Commission,

in the light of the ot ..atin rzceived, at its eighteenth session,
scheduled to begin in '3y 1966. [r draft articles drawn up last year,

at the Commission's fifr: -nth sessi. ., which dealt with the invalidity

and the termination of t atie- re now before governments for observa-
tion. If it is ab’ ) e law of *reaties in accordance with
its planned schedu. ~+d dr>+ - f the articles should
therefore be availaonie T zhe 0.~ .ssion's 1966 session, for
submission to the Gener.: Asse.. . h.it autumn.

(b) When the Sixth “ommittee considered the report of the Commission
on its work at its fifteenth session (1963) it had been the hope of the
Canadian Delegation that contentious treaty questions would not be raised
by the Soviet bloc and uncommitted countries. In the event, there were

some discussions of substantive questions, though not of a profound nature.

In the debate, Soviet bloc representatives, along with such delegates as
the Indonesian and Ghanaian, used the ILC findings as a plank for denounc-

ing as void metropolitan treaties inherited by newly independent countries.
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However, they had trouble réconciling this extreme line with their more
conservative approach to other principles such as that of pacta sunt
servanda. : . .

(c) The Canadian Delegation joined in co-sponsoring draft
Resolution A/C.6/1,529 of October 4, 1963 expressing the General Assembly's
appreciation of the work accomplished by the Commission at its fifteenth
session, especially with regard to the law of treaties, approving the
proposed programme of work for the 1964 session, and recommending the
continuation of "the work of codification and progressive development of
the law of treaties, taking into account the views expressed at the
eighteenth session of the General Assembly and the comments which may be
submitted by governments, in order that the law of treaties may be placed
upon the widest and most secure foundations".

Instructions

In view of the generally more harmonious proceedings in the
Commission during the past three years, and of the fact that the Commission's
decisions at its sixteenth session, after a conscientious effort by its
members to reach a consensus whenever possible, were adopted either unanim-
ously or by large majorities, it would seem unlikely that the Commission's
conclusions will give rise to controversy in the Sixth Committee at the

nineteenth session. Ewven sh¢ '' *~75 not prove to be the case, however,
detailed substantive discussic - “ommittee on the Commission's work
on the law of treaties should be e1 on the gr~ -1s that =such considera-
tion is premature until the Commis 13s re. 2z = observations of
governments and has submitted its t- . report. Should any particular
questions of treaty law be raised, '.astr ~tions should be sought as to the

position to be adopted.

At some point during i+ ference * . = work of the ILC on the

law of treaties, it would be arr~ 4+ far the Canadian Delegation to
express its satisfaction with ~~nious wsy in which the
Commission was able to reach : natte: oth complex and
open to genuine differences of o, ‘ alsc - :fer favourably to
the work of the Special Rapporteur, .r. .i.w y Naldeck, both in respect of

the drafts which he prepared and in respecr ¢ his further efforts in finding
common ground in instances of disagreement. It would also be appropriate for
the Delegation to point out that, now that the preliminary drafts have been
presented to governments for their observations, and the end of the
Commission's task with regard to the law of treaties is at last in sight,

at some point Canada would hope, once the Commission has completed its
revision of the matter, that there could be a full discussion by the Sixth
Committee of the draft law of treaties as. a whole. In addition the Canadian
Delegation, after consultation with friendly delegations, might suggest that
it would be appropriate in due course for the Sixth Committee to serve as a
forum for considering and adopting the Commission's articles in convention

form. ' 000306
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SIXTH COMMITTEE

PROVISIONAL AGENDA CONFIDENTIAL
ITEM 79

GENERAL MULTILATERAL TREATIES CONCLUDED
UNDER THE AUSPICES OF THE LEAGUE OF NATIONS:
REPORT OF THE SECRETARY-GENERAL

Background References .

General Assembly¢Resolufioﬁ 1903 (XVIII) of November 18, 1963.

Issues Facing the Session

A In its commentary on the first series of draft articles on the
.law of treaties, the International Law Commission drew attention to
the ‘problem of accession of new states "to general multilateral treaties
‘concluded in the past, whose participation clauses were limited to
specific categories of states". In the Sixth Committee at the seventeenth
-session, a resolution was introduced which in summary authorized the
: Secretary-General to receive instruments of acceptance to such treaties,
if ‘a majority of parties to any given’ treaty had not objected to it
being opened, from any member state of the United Nations or of a
specialized agency. It also recommended that the parties recognize the
legal, effect of such instruments of acceptance. Certain reservations
. to this procedure were expressed in the Committee, primarily on the
. grounds that what was involved was an amendment of the treaties and that
for reasons of 1nternatlonal and constitutional law; consent to such
an act could not be given informally, tacitly, or by mere fallure to
object. Some, representatlves therefore suggested another procedure,
used on a number of previous occasions, of drawing up protocols of
_ .amendment. The Committee then decided to refer the matter to the Inter~
national Law Commission for study ‘and report.

The Commission concluded from its study of the question that
‘both procedures, i.e. that set out in the draft resolution and the
" protocol of amendment, had advantages and disadvantages, and the
Commlssion did not feel called upon to express a preference between
them from the p01nt of view of domestic law. The Commission noted
however, that in 21 of the 26 treaties concerned (participation in the
other five was limited to states invited to the conferences which drew
up the treaties) the participation clauses were so formulated as to
open the treaty to participation by any member of the League, and any
additional states to which the Council of the League transmitted a
copy of the treaty for that purpose. As a third alternative, the
Commission accordingly suggested that, in the light of the arrangements
made on the occasion of the dissolution of the League and the assumption
by the United Nations of some of its functions and powers in relation
to treaties concluded under the auspices of the League, the General
Assembly could designate the Secretary-General to assume the powers
which under the participation clauses of the treaties in question were
formerly exercisable by the Council of the League. This proposal, the
Commission felt, would provide "a simplified and expeditious procedure
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for achieving the object of extending the participation in general multi-
lateral treaties concluded under the auspices of the League". The
Commission also suggested that many of the treaties in question might no

* longer hold any interest for states. It further suggested that the General
Assembly should initiate an examination of the treaties in question with

a view to determining what action might be necessary to adapt them to
contemporary conditions. -

When this item was discussed at the eighteenth session, a bitter
controversy arose over the issue of which states should be invited to
accede to the treaties in question and, as a result, the relevant resolu-
tion which emanated from the Committee failed to rally unanimous support.
It was adopted by 79 votes to none with 22 abstentions.

In the subsequent debate in plenary on November 18, 1963, the "all
states versus member states" controversy developed into a test of strength
and prestige in anticipation of the main item, Friendly Relations. The
Soviet Bloc made a very strong bid to gain acceptance of the all-states
formula which would have permitted accession by such entitiesias East
Germany and Communist China, and in doing so they invoked in particular
the need for universality, Article 8 of the draft Law of Treaties prepared
by the International Law Commission, and the accession clause used in the
1963 Limited Nuclear Test Ban Treaty. The Secretary-General himself
intervened in the debate, stating that it would not be administratively
possible for him to operate on the basis of the "all-states" formula, and
in the end a majority was secured for Resolution 1903 (XVIII) which
incorporated the so-called "Vienna" formula; restricting participation in
such treaties, in addition to member states, to any non-member states to
which an invitation is addressed by the General Assembly.

In this same resolution the Secretary-General was asked inter-alia,
to bring the treaties in question to the notice of those states which would
be eligible to accede to them, to look into the question whether any of
the treaties in question had ceased to be in force, were superseded or
would no longer be of interest, and to report on these matters to the
forthcoming session.

The Sixth Committee will therefore have before it the Secretary-
General ‘s report on this subject, which has not yet been released.

Likelx.?ourseé of Action and Attitudes of Interested Parties v

. It is not possible to anticipate the Secretary=General's Report
in detail but it is unlikely that there will be anything in it of a
controversial nature. The Soviet Bloc may, however, make a new bid for
the acceptance of the:.all-states formula, depending on the evolution of ‘
the question of representation of China.
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Policy Considerations Involved for Canada

It is in Canada's interest to continue to support the policy set
out in paragraph 1 of Resolution 1903 (XVIII) - the traditional U.N.
formula on the question of participation in treaties or multilateral
conferences - and to try to ensure that it is not eroded.

Instructions
The Canadian Delegation should accordingly try to ensure that,

in any further discussion about what states may accede to the treaties
in question, the status quo remains unchanged.
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19th Session
Sixth Committee ' =
: ‘ CONFIDENTIAL

Provisional Agenda Item No. 78

REPORT OF THE INTERNATIONAL LAW COMMISSION ON
THE WORK OF ITS SIXTEENTH SESSION = _ _

Backeround Documents:

- A/CN.4/173 of July 30, 1964.
- Report by Mr. Cadieux on work of ILC's L6th +ssion
with annexes.

The 16th Session of the ILC took place in Geneva from May 11 to

July 24, 1964. The Under-Secretary of State for External Affairs, Mr. Cadieux,

was able to attend the opening week of the Session; a Canadian observer was

present throughout. During this Session, aside from attending to merely

formal matters, the Commission took two major substantive decisions: it

‘adopted the Third Part of the series of draft articles om the law of

treaties and it adopted 16 draft articles on the despatch of temporary

envoys on special missions.

1. The Law of Treaties

{(a) As it has in the past, the Commission devoted a good deal of

~its time at its 16th Session to a further consideration of the
On this occasion it provisionally adopted the final third of a series of

draft articles on this subject, now pumbered 53 to 73. In accordance with

the Commission's plan of work, this group of articles, dealing with the

R \-A .‘,g
. application of effects and treaties (articles 55 - 64), with the modification

of treaties (articles 65 ~ 68), and with the interpretation of treatics

(articles 69 -~ 73), will now be referred to governments for observalions and

will then be reconsidered by the Commission, in the light of the observations

The Jratt

- pecwived, at its 18th session, scheduled Lo begin in May 1400,

9
~

saw st treaties.
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articles drawn up last year, at the Commission's 15th session, which dealt
with. the invalidity and the termination of treaties, are now before
governments for observations. If it is able to deal with the law of
treaties in accordance with its planned schedule, the final revised draft
of the articles should therefore b; available by the end of th- Ge;ﬁzts;é;
1966 Session, for submission to the General Assembly that autumn.

(b) When the Sixth Committee considered the rej.rt «t the

Commission on its work at its 15th >ession (1963) it ha~ e uwe hope

of the Canadian delegation that contentious treaty questiuns would not be

s i oo

raised by-the Sovimt by the Soviet bloc and uncommitted countries. In the

event, there were some discussions- of substantive questions, though not of

a profound nature. In the debate Soviet Bloc representatives, along with

such delegates as the Indonesian and Ghanain, used the ILC findings as a

plank for denouncing as void metropolitan treaties inherited by newly

independent countries. However, they had trouble reconciling this extreme
IHaTe

line with their conservative approach to other principles such as that of

N

pacta sunt servanda.

(c) The Canadian delegation joined in co-sponsoring draft
resolution A/C.6/1.529 of October 4, 1963 expressing the General Assembly's
appreciation of the work accomplished by the Commission at its 15th ~ession,
especially with regard to the law of treaties, approving the proposed
programme of work for the 1964 Session, and recommending the continuation
of "the work of codification and progressive development of the ow of
treaties, taking into account the views eipressed at the 18th -~e:insiton of the
General Assembly and the ,comments which may be submitted by gzovcianments,
in order that the law of ltreaties may be placed upon the widast and most
secuée foundations". |
xngggugtions ' , ; é

»

In view of the generally more harmonious proceedings in the Omm{;
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Commission during the past three years, and of the fact that the
Commission's decisions at its l6th session, after a conscient ous effort
by its members to reach a consensus whenever possiblc, were adopted
either unanimously or by large majorities, it would se~m unlike’, that
the Commission'®s conclusions will give rise to contr.versy in e Sixth

Committee at the 19th sSession. Even shouid this ot pre se the

- case, however, detailed substantive discussious at t!. s.aattee on tae

Commission's work on the law of treaties should be resisted on the
grounds that such consideration is premature until the Commission has
receivéd the observations of governments and has submitted its final
report. Should any particular questions of treaty 1a§ be raised,
instructions should be sought as to the position to be adopted.

At some point during its reference to the work of the ILC
on the law of treaties it would be appropriate for the Canadian Delegation
to express its satisfaction with the generally harmonious way in which
the Commission was able to reach agreed positions on matters both complex

and open to genuine differences of opinion. It could d= reter faxsmxial

favourably to the work of the special rapporteur, >ir Humphrey Waldock,

both in respect of the drafts which ne prejpared and in respect of his
further efforts in finding common ground in instances of disagr ¢wment.
It would also be appropriate for the delegation to poimt o .t i, now
that the preliminary drafts have been presented to Governments for their
observations, and the end of the Commission's task with reyard to the

law of treaties is at last in sight, at some point Canada would h. .e,

once the Commission has completed its revision of the matter, thast there

could bé a full discussion by the 6th Committee of the draft law ot

treaties as a whole. In addition the Canadian Delegation, atter consul-
000312
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dering and adopting the Commissiont!s articles in conv. anti: Lyrrm
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ANTNEX X

Draft Articles on the low of Treaties, _ - X u{,
wed - By
et es discusscd and adopted at its Sixtcenth Sesyz.g i 1 1
- !
OQ 5-3-146
General Comments _ ~ i - !

HYaldeck's draft articles were substantially rem
partly because, as in the case of Parts I and II, his articles tended to bo
to00 lengthy end detailed (prosumably in order to prescat the Ccnmission @ th o
camprehensive formlatien), partly because thoy vere not {at least in the view
of soms of the members of the Cammission) up to the standard of those of the
tvo previous parts, and partly because of the need to reflect in the draft
articles tho varying points of view in the Comission on ¢hs complex questions.
The success of the Commission in vorking out agreed solutd ans, horover, was dus
in large measure to Ualdosk's flexibility, scholarship and hard worik, and he
desorves much of the credit for the satisfectory results cchioved en this
diffiocult topic on the Com:ission’s third trsr.

2. For the reasons cutlined in paragraph 12 of this Noport, the draft
articles of the third part of the law of Treaties, as they emorged frca the
Cormission vere somsvhat less liberal in approach than those originally
drafted Yy taldock, and in at least some cases (ses tho ccomants under
“Decisleng m Treaty questions® o objective regines and o rights and
oblipgations for individuals) the Comdssion moy have been overly cautiocus, It
is of releovance that as appoars belou several nerbors abgtained an voteco on
some articles.

Decisims an Treaty Questions

3. The follouing decisions should be noted

(a) the request that governments' comments en tho third part be
availablo before the camencerant of tha 18th Scacion of the
I.L.C,. in 1966;

{b) not to daal with the question of tho lepal liability arising
fran a failure to perform a treaty obligation (rcised in the
original forrmlation of Artielo 55). Svueh questions, for
instance, 0o the peneoral principles governing roparatiea to
be made for a breach of a treaty and the grounds that myy
b invoked in justification for the nea-perforrance of o
treaty (also touched an in tho original articlo 55) vere
1left asido 40 be included in the separate study of state
responoibility . {See howaver Article 63 and comramtory on it.)
thile these decisions seen consistent with the naturc and -
scapo of tho toplc, sce Trcaty Sceticnt's carentary of IIny 1
{page 2) on the desirability of supporting duty to rofrain .
from acts calculated to frustratc the objects of a treaty.

(c) The question of the succession of States and governments
vhich arose in cannection with the territorial scope of &
treaty (former article 58) and effcots of treatics o
third States (former article 61), was also loft colde for
separate study of state succession. 4s noted in tho
discussion of article 57, the questian of territorinl

~ scopo provaked political debate an the colmial clauses.

- Similarly, the questicn of theo offects of the troatico o
the third Stato broucht cub d-ctrinal differonces not
unrolated to the political cititudese.

(@) Uot to include provislons dealing with the pwoibility of _ ,
the extension of o treaty to tho territory of a third .
State uith its authorisation (formor article 59). The

LA N4 2
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‘\ gromds of the decision vas rareness of practico, but the
question also provided opportunity for further lou-kay
expressions of anti-colonial sentinments.

{e) To postpone the question of the making of treatien Yy ono
State ca behalf of another or Iy an international organ-
izotien on behalf of & member State (former articlo 60).
While 1t iz arguable thet such arrangements as tho
Belgo~Luzomburg Cuvstars Union and the Suitzerlande
Lichtenstein releotionship should be provided for, El-Erion,
Yasseecn, Elias, Lachs and Tunkin all treated the questic
an touching oa the principle of equality end independonco
of States. (tialdock roferred in the course of tho
‘discusaion to the treaty-making arrangements betveon the
USSR on one part and Byelorussian SSR and Ukrainien 5SR
an the other; Tunkin referred in twmn to British
protectorates.) Discussion of this questien could thore-
fore raise difficultics.

(£) To vithdramm formor article 66 providing for the rights and
oblipations to be performed or enjgred Iy individuals.
Although a nurbor of members (Rosenney Yosscon, Bartes, Liu,
Ruda and Reubor) thought the question should have boen
covered, Tunkin, Lachs, Ellss, El«Erimm, Arechagn, Brigga
and Ago opposed tho inclusion of the topic, and Castrens
Amdo, do Lua and Verdross dovbted its need. Scme thought
should perhapo be given in consultation with friends to
vhether this décision should bs roopened in the light of .
Canzdian interest in ths work of the Human Ripghts Comdssione.

{g) Not to include on article providing for the creation of
- objcetivo rogimos (former article 63). The decision on this

questicny conosidored by somo members of the Commission oo
also cvdding overtones of colanlalism, should perhaps bo
examined from the point of view of Conadian intercsts.
(See 'y 1 memorandum, pago 2, concluding Wnldosk's
formulatica an objective regimes should be regarded os o
notable comtribution, though not free fron difficuldy,

and pnge 2, pdnting out that this concopt could affest

~ Canada on internatiomal rivers.)

{(n) Yot to include the article on the most-favoured notieca
clausc. Arcchoga presented an interesting ratiomale for
inclusion of the clause, but the Commissicais decisic that
there v28 no nced to incluwde a saving clause of the kind
propesed scems sensibles Mot mopbers of the Comdooion,
hovevery seid they would not oppose such a clause, cnd it
e ght be advisable to determine the position we vould toke
in the event of suggestion bedng reiterated in the Sixzth
Camittee,

Coamments on Articles

SECTICN I: The Application and Effccts of Trenties

Article 55 (Pacta Swut Servanda)

b This articlo, the cornorstome of the vhole of the Lau of Treaties,
raicsed a number of questions as ariginally drafted. Besnwo of tho

inportance of this articles; the original formulation, ap woll oo its
ultimato form, is given belou?

L X T 3
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o Original Draft

1. A treaty in force is binding upon the parties and must be
applied by them in good faith in accardance vith its terms
and in the light of the general rules of international law
governing the intorpretation of treaties. '

2. Good faith, inter alia, requires that a party to a treaty
shall refrain from any acts caleulated to prevent the due
execution of the treaty or otherwise to frustrato its
objects . ' '

3« The obligationa in paragraphs 1 and 2 apply also =

(a) to any State to the territory of uhich a treaty
extends under article 593 and

(b) %o any State to which the provisims of a treaty
3y be applicable under articles 62 and 63, to the
extent of guch provisims. o :

L. The foilure of any State to comply with ita obligations
under the preceding paragraphs engages its intornatimal
responsibdlity, wnless such failure is justifinblo or
excusable under the general rules of international lov
regarding State responsiblility.

The foregaing forrmlation (and the comrentary om it) pointed up the concept
of pacta sunt servanda as a noral as well as a legal obligation of the maxin,
Sub-paragraph 2, for instance, raiscd the question of uvhother intent 1s a
necessary element in the breach of good faith and, in conscquence, the
Question whether international law ia to provall over local lav irrcapective
of the subject matter and whether or not it purported to reclate specitically
to the treaty or to tho cless of matier covered Yy the treaty. (This question
is of some importance for Canada because of the possibllity of provindial
legislatures enceting legislation having the effect of frustrating the
operation of treaties implemented by Parliament pursuant to Section 21 of the
BJdi.A. Acty ond the possible undesirable conscquences of raising in the draft
conventicn the question of action which frustrates treatico being excusable
under international lav. Sub-paragraph L raised the questica of justifiablo
~ or excusable defaultd The article as drafted therofare seered to raise co
many questions as it ansvered by its overly detailed and too specific approach.

5. Briggs, vho was the firgt to intervene on the paragreph, stated
frankly that, vhlle agreeing with the purpose of ecch of tho four paragraphs,
he congidered that the pacta sunt servanda principle was so important that it
should be forrmulated in its stark simplicity, without adding tco many qualifi-
cations wvhich might weaken it. This is essentially the view vhich the
Commission cams to adopt. He suggested also the delotimm of the words "in
forco" and the Introduction of the word "illegally® before the vord Ybinding",
and the deleticn the cancluding phrase in paragraph 1 "in secordance with its
terms,.." He criticized the qualificotion of Juwtifiable or cmeusablo breeches
on the grounds that failure 4o comply which justifiablo or excusable created
no obligations at law., Thls too vas the view adopted Yy most rmormbers of tho
Comrdssion. Castren had no basic quarrel with the articleo but preferred the

- deltion of paragraphs 2, 3 and L for reasons similer to those of Briggs..
Verdross felt that paragreph 2 vas alresrdy included in the first poragraph,
that paragraph 3 could be simplified, and paragraph L delotcd. Paredes
suggested a provision making binding those elerants neccssary for the fnlfil-
ment of the purpose of a treaty but not expregsly stipulated in it an the
basis of the rebu sic stentibus. Bartos velsomsd the introductiaa of the
notion of good faith but cxpressed rcservations ebout peragraphs 3 and 4.
Rosenne suggested that paragraphs 1 and 2 be combined, 3 adtted and L turned

so e h
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into a separate paragraph. Reuter svggested only a feuw mindrrdrfafting
changes. Yasseen disagroed with the suggesticn to delete peragraphs 2, 3

and ; but considored it undesirable to attempt to spell out the rsaning of
good faith. Pal éid not disagree with paragraphs 2, 3 and 4, Tabibi .
suggested the amlgemation of parapgraphs 1 and 2. Tunkin vns very close to
Briggs in his opinion that the rule pacta sumt servands should be cancise

and in prccise terms and he, therefore, edvocated the deletion of paragraphs
2, 3 and L+ (In support of his argument hc roferred to the Czech draft
resoluticn on the principles of international lau concerning friendly '
relatians and cooperation among states in eccordance with the Charter.) He
criticiged the phrase "in cccordance with its terms® as self-evident and
- serving no useful purpase. Ilke several other speakers he guericd the
concluding sentence of paragraph 1 of the cormentary reading: "on the other
hand, and coxmenting upon the rule (pacta sunt servenda)it may be

desirablo to underline a little that the obligation to observe treaties is
eno of good falth and not stricte juris.” Tsuruoka supported the
suggestion to delete paragraphs 2, 3 and L for reasons similar to those

given by Briggs and Tunlkin.  Ago, uhile reserving his position an paragraph 2,
agreed that paragroephs 3 and L might be better deloted. De Luna cancurred in
the doletion of paragroph L only. El-Erian did not express himself on tho
question of dolection. A good deal of discussimm occurrcd also ez the necd for
the wvords "in force"™; oomo speskers preferring their inclusion and others
opposing it. At the conclusion of the discussion the article vas referred to
the Drafting Committeo for cansideration in the light of tho corments made in
the Gomrd.saion.

6.  The Drafting Committee aubsequent]y presentod the follcuinfv texts

A treaty in force is binding upon the parties to it and must
be porformed ty them in good faith. /livery party shall abstain
fron eg;ry ect 1nconq:>atib1e with the object and purposes of the
treﬂ’@v :

The Chairman of the Drafting Comrdttee expleined that agreerent hes been reached
waninously on.the first sentence but opinions had been divided on whother
the sentence in squore brackets should bo retained. Parcdes oppased the whole
of tho article on the groumds of the inclusion of the phraso "in good faith'.
On tho question of deleting the second sentonce Rosenme, Tourucka, Lacha, do
Iwma, Tunldn, Yooseen, Ago and Verdrcss recammended its deletion, vhereas,
Bartoz, Castren, Bl«Crian, Briggs and the Spzcial Rapporteur were in favour of
retaining it. De Iuna took issue vith Paredes o the % uestion of Y“good faith®.
It was agreed without a vote that the second sentence be deleted.

Te Tho Cormissicn adopted article 55 as cnended Yy 16 votes to nono,
with two abatentions. Paredes explained that his abstention had been based on
the reference to "good falth". Bartos explaincd his abstention a3 being based
n the dolotian of the second sentence of the carlier draft. Castren and
Bl~Erian explained that their position was similar $o that of Bartos but they
had nevertheless voted for the article.

8. The deletion of the provision attempting to dofinoc "good faith",

of the reference to the territarial application, ond of the notion of the
Justifiable or excusable fallure to comply with treaty obligations leaves only
the basic treaty principle prctasunt servanda, vhich is presumably cccoptable
to Soviet, Vestern and less~-doveloped countrics' jurists alike. The phrase
in forco", vhils criticized Yy Brigps and some others as tending to veaken
tho rulo, vas considered 29 cxplanatory by the mjority. Thile the criteria of
good faith is seeningly a subjective oo, only Paredes expressed gtrong
reservations about its inclusion as & legal principle forning an integral part
of tho fundnrental rule; the concept moy be expscted ¢o find geoneral
acceptance as a prozressive clenent consistent uvith contemporary international
law, and the articlo as a whole should prove genemny cccoptable in the
Sixth Committee.

e S
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 Article 56 (Inter-temporal law)

9. As originally formulateds the article provided: '
" 1. A treaty is to be interpreted in the light of tho law in
: force at the time when the treaty was drawm up.

2. Subject to paragraph 1, the application of a treaty shall
be governed Yy tho rules of international law in force
at the time vhen the treaty is applied.

10, In introducing the article, the Special Rapporteur steted that the
application of the Inter-temporal law might arise more frequently in the
realn of interpretation than in that of application. As drafted, the article
contained the tvo complemontary aspects of the rule, paragraph 1 providing
that a treaty is to be interpreted in the light of the law in force vhen
the treaty wes dravm up and paragraph 2 laying down that the application of
a treaty shall be governcd Ly the rules of international lawr in force vhen
the treaty i1s applied. The Special Ropporteur drew attention in his
comontary and in his oral comments to the difficulties the second provisim
night create arising from the uncertain relationship betwveen the two branches
- of Inter~temporal lau,

i1, . The nembers of the Commisslon found considerable difficulty with
~ this article. Verdross doubted if it was possible to draw a distinctien

‘betwoen the interpretation of a treaty and its application, for vhen a

treaty had been correctly interpreted it had to be applied in conformity with
that interpretation, He inqQuired also thether the position vas the seme in
the case of a lav-maldng treaty, for such treaties took on a 1life of their

o indpendent of the intontions of the party. De Arechapa also volced

doubts about the workability of paragraph 1, and saw problems arising out of
paragraph 2 because of the difficulty in dscerning the dividing line betveen
interpretation and application. Paredes found no particular difficulty with
the Article. Castren sugiested that, vhile the two riules stated in the

article were correct in themselves, their juxtaposition gave the irpressioen

of being contradictory. He preferred that the article begin with parapgraph

2. Pal, on the other hand, considered that poragraph 2 was not cccepteble, and
did not reflect sccurately the Inter-temporal Iaw. Tabibd also volced concern
about the seeming contradiction between the tuwo paragraphs, but he wished
paragraph 2 to bo retaincd. Reuter mede one of the most cffective interventions
on this questim, pointing out tho relatianship betueen article 45, which '
settled the question of a conflict botween any earller treaty and a supervening
jus cogens: rule. Article 65, dealing with the relationship betueen the two
treaties concluded at different times, end Articles 53 and 64, vhich alluded
to the question of the relationship betveon an earlier treaty and a2 custam
formed subsequently + He felt the Cammission had the choice of attempting to
draft a cautious forrmlation of the rule or of undertaking the delicate task
of drafting nev texts covering the relationship betuveen treaty rules and nme
treaty rules in the light of all passible contingencies. Rosennc found little
difficulty vith the article; Elias voiced misgivings and suggested that

further consideratian of the article be deforred untll the articles on the
principle of interpretation being drafted ity the Spccial Rapporteur were ready.
Bartos approved the formulation of tho article as draftcd, pointing out

that formative rules vere dynamic snd evolved with tiro, as did the uhole
system of positive international law. Tsurudke approved the article es he
Interpretcd it; de Luna also approved it bul considercd it preferable that
paragraph 1 be included in the section on interpretation of treaties and that
paragraph 2 be left to the problen of the trensportation end duration of treaty
rules. Yasgeon felt the article raised sorious problers of interpretation and
cmsidercd that the title vas o nisnomer. Brigge found tho article acceptable,
subject to drafting changess Tunkin considered that the article hed mny

ves b
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conplex implications and felt that paragraph 1 should be discussed in the
context of interpretation, vheress paragraph 2 involved the prcblem of

the relationship betveen the treaty and subseguent rules of internctiomal
law, both conventional and customary. He suggested postpmerent of further
discussion of the article. Amado felt that paragraph 2 vont furtnor than
vas justified by the cases; El-Brian foimd it correct as a statensnt of the
law but preferrcd that its further consideration bo deferrcd. Ago found
difficulties arising out of the Juxtaposition of the two paragraphs and cone
sidered it better thad the first one be included in the genoral rules of
interpretation. Lachs agreed that paragraph 1 should bc considered with the
articles m interpretation but preferred to have paragroph 2 remain where

it wag.

12. The Special Rapporteur canceded that the mjority of the Cozmission
appeared to want paragraph 1 pleced uvith the articles an interpretation but
pointed out that many other articles also dealt with interpretation. He
conéurred 'in ; Routor's atalysic of the relationship betucen this artisle and
the others mentimmed, particularly article 65. The Chairman, in swoarizing
the discussion suggested that the Commission postpone further considerstion
of the articlo and that the Special Rapporteur be asked to reconsider it.

13, The Drafting Commttes subsequently presented the follouing
redrafts |

A treaty applies to a party only in relation to facts or
situationg existing vhile the treaty is in force with
respect to that party, unless a coatrary intention
appears from the treaty or the circurstaonces of its
‘conclusion.

Ago, Reuter and Yasseen found the new wording unclear; Briggs also expressed
misgivings end Tgurucka suggested that it bto referrcd beek to the Drafting
Committes, primsrily because of difficulties over ths phrage "facts or
situations®; and proposed en alternative formulation, Reuter ond lachs
concurred in the suggestion that articles 56 end 57 should be considered
together. Article 56 ves then referred back to the Spocinl Rupporteur for
reconsideration in the light of the discv:aaim.

. After further cansideration 11-. was decided to delete the article
on the Inter-~temporal law as such and to include a reformulatian of the
first branch of the Inter-temporal lav (paragraph 1 of formsr article 56).
This was eventually cubodied in paragraph 1(b) of article 69. Th2 sccond
tranch of the Inter«terporal law was reformulated in the second paragraph
of article 68C. (Sec the furthor commonts on article 68 belewy)

(flew) Article 56 (Applicatiaa of & tresty in point of tins)

- 15, The article, which wms adopted m:animous]y, was based on former

article 57 and provides:

l. The provisions of a treaty do not apply to a party in .
‘relatian to any fact or act which took plece or any situstiam
vhich cased to exist before the date of entry into force of
the treaty with respect to thet part, unless the contrary
appears from the treaty. '

Z. Subject to article 53, tho provisions of a treaty do not
apply to a party in relation to any fact or act vhich takes
Place or any situation vhich exisis aftcr the treaty has
ccascd to be in force with respect to that party, unless the
treaty othertise provides.

e 7
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This article as originally drafted set forth the principle that unless a
treaty expressly or impliably provides otheruise its provisions apply

only wth respect to facts or matters arising while the trecaty is in force.
The secand paragraph of the article, stating that the termination of a
treaty does not put an end to the rights and obligations of the parties
undor the treaty with respect to facts or matters vhich eroso vhile it is

~ in forco, roised the question as worded whether the partics are freo, other
than by consent, to undoy, afier the treaty has been terminated, those things
" they did vhile the treaty was in effect. In iIntroducing the articlo the
Special Rapportour explained that paragraph 1 dealt with tho substantive
rule while paragraph 2 stated a reservation making clear that acceptanco of
the rule in paragraph 1 did not mean that a state vas thercly froed from
responsibility for whot it might have done during the ourrency of tho treaty.

6. This article slso gave the Cormission some difficulty. Yasscon
considered tho problers dealt with in the article of great importance and
accopted the principles stated in it subject to drafting changes. Router
suggested the aralgamtion of articles 56 ard 57, both of vhich dealt with
the "Inter-temporal? law. He considered it desirable to drafi vory geneoral
and somzwhat vague provisions. Briges sccepted tho intent of article 57
and the principles contained in it but suggested drafting changes. Rmemno
also affirmed the statement of the law as cortained in the erticle but
suggested a drafting chongee De Luna took a similar approach and suggested
linking paragraph 2 to articles 52, 53 and 5L relating to torminntion of
treaties, Paredes felt the two principles stated were not fully applicable
in all cases (in contradistinction to Rosenne's view that thoy werc).
Bartos supported Reuter's view that it would be unuise to draft a detailed
"~ article, He pointed to the difficulties botween the retroactive effect

of a treaty and the retroactive applicatiom intended Yy thos parties with
regard to fects and mtters already existing at the tims the treaty wao
concluded. Apgo considered that the article gave too muth prominence to
Jjurisdictionnl clauses instead of fundamental pbligations but considored it
sound. Lachs approved the statement of the general rule in paragranh 1 but
did not feel that in paragraph 2 suspension should be assimileted to
termination and considered that this paragraph needed radical reshapinge.
Tsurucka and Castren both advocated extremoly flexible wording and Castren
suggested the deletion of paragraph 2. Tunkin-wvas inclined to support
Castren’s proposal for deleti vhereas Yasscen thought it should bo
retoined. Tho Special Rapporteur considered Castren's proposal to delete
paragraph 2 justified since article 53, paragraph 2, cxpressly covored the -
case of treatico torminating or becoming vaid on the emergente of a new

jus cogens. He defended his formulation of the gensral rulein paragraph 1
but was propored to remodol it in the light of the suggestias made. Ago did
not egree with the proposal to delete paragraph 2. The Special Rapporteur
concurred in the sugpestion of Rosenne that article 53 might also need
modification. It was agreed that the article be referred to the Drafting
Cmtte@. ) :

17. The Special Rapportour in intpoducing the redraft of the article
{given above) explained that tho Drafting Comnltteo had had considerable
difficulty in reaching the final formilatione. Parcdes said he vwould support
the article but maintained a reservation concerning the problem of treaties
vhich vere null and vold and tho case vhere one of tho parties failed to
perfornm its wdertakings wnder a treaty. De Luns said he could accept the
article notwithstanding its reference to "facts®. The articlo was then
aedopted unnanimously. ' '

Article 57 {(The territorial scope of a treaty)

18. Tho article, (vidch was fomer articie 58) was sdopted 16 votes to
none, vith one atotention, and provides:

voe 8
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The scope of application of a treaty extends to the entire
territory of each party, mless the contraxy appears £rom
the treaty.

_ This article as origxnany drafted vas intended to modify the rule that a
treaty applics with respect to all the territory for videh a party is
internationally respomsible unless a contrary intentian is menifested.
Yialdeck deliberately chose wording intended to head off political
difficulties over a "colonia¥ clause by using language acceptablo in tho
past to oppments of the colonial clause,but hs efforts vere mismmderstood,
bty El-Erian suprisingly, who provdked a dacussim of colanialien in an
impagsianed staternmnt. Pal had stated his full agreement,subjoct to certain
drafting points, with the article. El«Erian, aftor pointing to'tho mergor
of Syrie and Baypt as a goad example of the well established rule that a
treaty could apply either to the territory of a state as a vhole ar to a
part of that territory, wont on to criticise the Special Rapportour's text
on the grounds that it included a variation of the colanial clawso by tho
vords “"for uvhich the parties are internationally reoponsible”. Ho objected
to the forwmla on principle on the grownds that the colonial system vas fast
disappesring, that the U.ll. Charter laid dowm the application of developed
self -government ond that it vould bo inappropriste to regulate cxsoptiomal
cases running counter to thetrend. Sir Humphrey Waldock explained that he
had used the expression in question becawse it hed been eccepted Wy
opponcuto to the colonial clause in recently concluded mitilateral trcaties
vho had objected to other formula. lachs, Tunkdin, Bartes, Ellas, Yasseen,
Amndo and Tabibi all supported El«Erian's criticisms of the articlo. :
Rosenno, Castren and Driggs tock the position thnt it vould be undesirable
t0 uwse language vhich might glve riso to misunderstandings oa tho colonial
issue and Ago defended the intent behind the provision. Arechaga madc a
reasaned statement suggesting, liko Rosennos that tho notim of territories
over vhich & gtate hag juriddictiom be referred to. Sir Humphrey Waldock
defended again his intention in including the clause. It wos agreed that
the article be reforred to the Drafting Coremittes.

i9. The Chairran subscquently introduced the final formulntion
propoacd Yy the Drafting Cormittee. The Special Rapporteur saild he wms
uneagy about the use of the expression "the entire territory'. Rosenne
shared his uneasiness. Bartos said he wvould be cormpelled to abstain on tho
article because of its vagueness. Ago axplained that the torritorial
reference did not relato to the kind of situntion dealt with in the amend-~
nent recently adopted Ly the I.L.0. Conference. Driggs stated the msaning
of the article tas that a treaty applied to the thole of a stato's
torritory wmless obher uise indicated. Pessou said he weo fully satisfied
vith the article. Paredes stated he vould have to abstain en it betause
in his view the article gtill contained the idea "territories for vhich the
parties are internaticmally responsible. Yasseon stated the view that the
article vas nou entiroly different on this point. Do Luna stated that in
his vicu the purpose of the article vus quite contrary to tho I.L.O.
amendment and he did not share the misgivings of Paredeg. Tourucka siated
that he accepted the article as drafted but wished to make the folloring
reservotiont if a state found it impossible in law or in fect to apply a
treaty in a region uhich ib regarded as an integral part of its tarritory,
the rules sot forth should not have the effect that tho state in questim
vas regavded ap responsible for the nam-application of the treaty in that
roegion. Rosemme stated hé vould vote in favour of the article clthough he
s not altogether gatiofied cbout the replit to his questian. ILl-Irion
found the article zcceptoble as a preciso general formulatien of the rule.
The Spceicl Rapportewr pointed out that in certain troatices concluded hy
the United Kingdom, the exclusion of the Channol Isles rcoultcd only f£rom
the preamble of the treaty. Uith regard to cortain troeatics signed Yy the
Byelorusglon SSR and Ukrainian SSR, the cxclusion of thoso states fyren the
USSR signoture tno implicit otherulse the situatim would bo that

see 9
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signatories contracted on behalf of e in the same territory. Timkin
stated that he had previously explained the positicn of tho Ukraindian SSR
and the Byelorusglan SSR. The article was then adopted Yy 16 votes to
nane, with one sbstention (Paredeﬂ).;

Article 58 {Treatics create neither obligations nor righta for third Statcs)

20,  Tho article, vhich vwas former art.:lcle 61, ves ariginally drafted
as follous: v

1. Except as provided in articles 62 and 63, a treaty applien
only betwec the parties and does not :

{a) irmpose any legal obligatims upon States not parties
to the treaty nor modify in any ugy thelr legal
rights;

(b) confer any legal rights upon States not parties to
the treaty.

2+ Paragraph 1 is without prejudice to any obligatiens and
rights vhich my attach to a State vith respoct to a
treaty under Part I of these articles prior to its having
becone a party.

This article as originally drafted incorporated the rule of pacta tertiis
nec nocent prosunt, vhereby agreements nelther imposo obligations nor
confer benefits upon third parties.

21, . Ls Lma; Elias, Roaenne, Castreny Touruaia, Bartes and Tunidn
all expresscd agreenment with the principle stated but suggeoted various
drafting changes. Iachs raiscd the question roeferred to in the comentary
of the basis of the rule (whother it vas contractual or o maticr of
sovercignty or indopendence of States) Yaspeen, Ago and Bartos stresscd
the sovereigty of the Stato as the basis for the rule. Elias advocated
that the question of the basis of the rule bo left aside and ths mattor
be treated as a practical problam. The article was thon roferred to the
Drafting Committea. Co

224 Briggs subsequently introduced the folleuing nex text for
this article proposed by the Drafting Comdtteos

A treaty applies anly botween the parties and necithor
imposes any obligations nar confers any rights upon
States not parties to it.

He noted that the reforence to third states had bsen dropped fron the

title, and fran these of the two succedding redrafts. Briggs explained that
tho Drafting Cormrittec hed been at pains to resolve tho doctrinal
cmtroversy vhich had arisen in the Commission as to vhether a trenty could
actually creste rights for third states or anly provido & facullyy of a
right vhich could bs accepted ar declined. The suggested vording ves an
attempted comproxdsc.

23+ Reuter found the titles and wording of the threo articles
inconsistent inter se; the Special Rapporteur thought it possible to work
out a varding. Castren found the wording genorally satisfactarys although
concurring with Reuter concerning the inconsistoncy of tho titles and
contents of the third article. Verdrogs considered that the article should
consist solely of the words "A treaty applies only between tho partdes®,
since it was inaccurate to suggest that there might not be treaties
providing for obligations end rights for States not parties. Ago found the

ees 10
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article satisfactory and reiterated his view that a treaty did not as
such impose oblipations or confer rights on a non«party State without
that State's comsont. De Luma supported the position taken ty Lochs
and Verdross but considered that article 62 could be so worded to take
both views into account, namsly, the proposition that a right s an
offer that had beon accepted and tho propositicn that subjective rights
could bs conferred on a non-party State without any need for his
acteptances (ho porsonally took the latter view)., Lachs said he could
subscribe to the article, but fearcd 1f it were road in isclation
instend of in the context of the three succeeding erticles, it rdght
give the improssion of regulating the wvhole mtter, whereas the soveral
articles verc corplemantary. Samp further discussiom occurred
concerning the title of the article. Yasseen found the article vell
drafted and it stated the existing rule of positive lav thot treaties
could not be irposcd on third States. The succecding articles did not
provide for cxteptional situations, but embodied the rule that neither
rights nor oblipgations existed wmtil ths third State had given its
consent, perhaps tacitly. Rosenno considered that the article vas a
precige statement of the law as it stood, both in its positive and
negative aspects and should bo left unchanged., The Chairmon suggestod
that the Commission consider articles 62, 62 (A) and 62(B) at its next
gseasion before caning to a definite conclusion on this articlee.
Following the discussion of tho succeeding three articles, Bripgs
suggested that articles 61 and 62 be caibined, Rosemnc expresscd
misgivinpgs about the Brigps proposal, since the principle cmbodied in
article 61 was 2 very fundamsntal ono. The Chairmon concurred with
Rosenne, as did Llias; Castren supported Brigg's proposal. Iosscen fclt
the article could stand as drafted. Arechagn, Pal, Tunkin, Heutor and
Tabibi supported the article subjest to drafting changes suggested by
Tunkin, concurred in hky Reuter omd Ago. After furthor discussion it was
agreed that tho article be referred back to the Drafting Cammitteo.

2k, The Chairman introduced the Drafting Committoe's reformulation
for the article recding:

A tresty épp]ies anly betvesn the parties and neithor
impodes any obligations nor confers any rights upon a
State not a party to it /without its consent/.

Verdross said that the language should conform to that used in article
55 and should read %a treaty in force is binding only upon tho partica®.
The Specinl Ropporteur said theas words had beea used in article 55 for
a special purpose which 4id not apply to this article. Castren and
Tsurudka approved the article including the part in square brackets.
Yasseen, El-Erian, Rosemnme and Tabibi approved the article but not the
part in square brackets. Briggs accepted the articlo wdthout the part
in square brackets. Rosenne and de Iuna said thot they vould abstain
if the part in square brackets were retaincd. Tunidn sald he would
accept the words in square brackets. Arado todk the opposite view.

A preliminary vote 1ms, therefore, taken on the text up to the square
brackets, on thich there 16 votes in favour, none against and 3
abstentions. A preliminery vote was then taken on the part in square
brackets, on vhich there were 8 in favour, 3 against and 7 abstentions.
The Chairman then put to the vote formally the words in square brackets,
which were adopted Wy 10 to 5, with 4 abstentions, The article as a
whole was then adopted 1 votes to none, with 5 abstentionse.

Article 59 (Extension of a treaty to She territory of a State with its
authorization} (Deleted)

25, The application of a treaty extends to the terﬁtory of a
State which is not itself a contracting part if -

{a) the State authoriged one of the parties to bind
its territories ly concluding the tresty;
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{b) the other parties were avare that the party in
-question was so authorized; and

(c) the party in question intended to bind tho
territory of that State by concluding the trcaty.

This article as drafted ombodied the principle that vhon a party to a
treaty, vhether a state or an organization, is duly authoriged Iy
another stete to bind its territory and the other parties are awaro of
the authorization, the treaty applies to the territory of tho third state.
The article wao drafted with the kind of sitvation in mind, such as that
pertaining botvecn Suitserland and Iichtenstein. The erticle es drafted
also, hovever, ralscd the question uhether a treaty mnde by on inter~
national organization is binding upon the constituent members of the
organization, The article provoked considerable discussion glven its
relative unimportance. A number of speakors queried ths phrase ®to bind
its territory"® in paragroph (a) suggesting that the state rather an the
territory is bound. Host speakers suggested that the article wes
. wmmecessary (lachs, Briggs, Rosenne, Elias, Paredes, Arechago, dz Luna,
Pessou, Tunkin, Amedo, Router and EleErian), but for someuhnt differing
reasens. The colonialisn argument on article 58 carried over to same extent
on this article with Lachs suggesting that the question of international
identity might ba an issue, Paredes golng further and suggesting that the
wording implicd a ldnd of protectorate relationship vhich should not be
sanctioned. Several other speakers (including Timkin, EleSrien, ard
suprisingly Reutcr) argued that the article raised questians of colonialism
and neo-colonialism. Soame discussion cccurred also ¢a the question of
. internztional organizations concluding treaties. Arechage made a well
reasoned statement disagreeing vwith the other speakers tho hed suggested
that the Luxerburg-Belgian or Switzerland-Iichienstein relationship was
~ likely to becomn rare. ' He considered that the practice vherely o smll and
economically~doveloping state could secure a better bargaining position
ky allouing onother state to act on its state mipght increcse. Tunidn
intervened agaoin to disagree vith the suggestion that ropresentation of
cane state by anocther in the cenclusion of treaties wms o narmal prectice.
He disagrecd also wvith Ago vho had cxpressed the vietr that article 2 as
drafted did not conflict with the earlier decision of the Cormission not
to deal with trenties concluded Yy inter-governmontal orgendgations. In
Tunkin's view vhere an international organization entered into a treaty
thero would aluays be the problem of the binding force of the treaty vith
rogard to the organization and to the member state. The Commidssion should
not, therefore, take a decision on the problem at this stago. Briges
subscquently cssociated himself with the views of Arechaga. Pal and
Eliocs suggested that paragraph 1 be transferred to Part I on the Lav of
Treaties. Do Luna agreed with Rosenne and Ago concerning paragraph 2 of
article 60, The Special Rapporteur summing up the discussion said that
there scerzd to ba general agreement not 0 retein article 59 because it
applied to a very special case.

Additional Article far Part I (Former Article 60)

(Authorization to cet on behalf of another State in the Conclusien of
a treaty)

26.  The Special Repporteur, in introducing the article recalled that
the Commission had decided that with respect to his drafts of Article 59
(Extension of a treaty to the territory of a State with its autharization)
and Article 60 {(Application of a treaty concluded by cne State aa behalf
of anocther)it decided to omit article 59, and to invite tho Drafting
Cormittee to cxamine article 60, end consider vhother the right context

. for tho subject cattor of that articlo vas Part I (concerning tho
conclusion cntering into force and registration of treaties). The
Drafting Commlttes had concluded the article belonged {0 Part I and had
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1, Vhen a State, duly authcrized by ancther State to do so,
cancludes a treaty on behalf and in the name of the other
State, the treaty applies to that other State in the
capacity of a party to the trecaty. It followms that the
rights and oblipgations provided for in the treaty may be
invoked by or against the other State in its own nome.

2. Similarly, vhen an internatiomal organizatian, duly
authorized by its constituent instrument or Yy its
established rules, with a non-nember State concludes
a treaty in the namz both of the organization and of its
member states, the rights and obligatians provided for
in the treaty moy be invoked by or agninst each member
State. :

27 - Verdrogs proposced that tho proviso be deleted since othor States
could not refuso %0 recognize that one State was asutharized to conclude
internaticnal treaties on behalf of another. Pessou, Castren and Reutor
supported Verdroos's proposal. Bartos approved the text, provided the
arrangement vas revocable and would not, therefore, jeopardize tho inde-
pendence of States or condone protectorates. Arcchaga, commenting on
Verdross's proposal, pointed ocut that the article embodied two ideasy
firstly, that ono State could authorige another %o perfarm an its bohslf
any acts nccegsary for the conclusion of the treaty, and oecondly, that
such an authorization could anly be cxercigsed wita the consent of the obher
States concerneds Rosenne agreed with Arechagne. The question wvas not one
of recognition, but tas a matter of knowing with vhon one 1@y contracting.
Castren supported Vordross's proposal and suggested that notification only
be required, The special rapporteur accepted Castren's suggestion. Ago
vondered vhether the wording meant that a State could concludo o treaty on
behalf of another; since ratification, for instance, was not possible.

The Special Rapporteur concurred with the propwition that cther States had
to be made avaro of the authorigation. Tunkin considered thet it vas hardly
posgible for one State to authorize another to ratify e treaty e its
behalf, although the wording did not exclude exceptional cases vhero every-
thing short of that might be done, Ago thought that an agency relationship
exipted far the purpose of cancluding a treaty. The Special Rapporteur
drev attention to various quesi-federal relationships end economic unioms,
and mentioned tho case of the Byelorussian SSR and tho Yugoslavian SSR
which were subjccts of internationsl law but for vhich the U.S.S.R. acted
with regard to internatical treaties. Pal supported Verdross's proposal.
Verdross supported Yesseen's suggestion that notification bo stipulated.
Verdraoss preferred the proviso to be retained to cover such ceses es the
éxclusion of Italy and Yugoslavia fran representation in the case of the
free territory of Tricste. De Luna did not agreoe uith Yasseen's sugpestion
that notification be mnde a condition. El-Erian supported Yasseon's
proposal, o

28, Tunkin considered thers was general agreement regarding the
first part of the articls, but the discussion on the second part made him

. wonder if the article was necessary. The situation provided for was
exceptional, although there were still a few cases of omall British
protectorates. Ho supported Yasseen's proposal to provide for auvthorization,.
Yasseen suggested a form of words incorporating his suggestiom, de Lima
another and Amsada & third version, with Eldas proposing a compromiso
formula. Pal thought it not very material vhether the proviso was retained
or deleted, Tunldin supported the Elias suggestion. The Special Rapporteur
suggested a new formulation providing for notlce. The Chalrmn considered
that the members of the Commission vere agreed on the substance that,
1f a State negotiates on behalf of ancther State, the other party should
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have notice of the agency relationships they could not refuse to recogznise
an authorization given Yy one State to anocther, but they were free to :
decline to negotiate in such circumstances. It wag for tho Drafting
Cornittes to find an appropriste wording. Beuter stated that he would
have to oppose any text that would allow a State to refuse to agree vith
the representing State in a cese such as the Customs Unilca. Tho article .

vas then referred to the Drafting Cunm.ttee for modificaticn in the light
of the discussim.

29, The Special Rapportour subsequent]y recalled that article 60 in

his report had dealt uith the application of & treaty cancluded ly one

State on behalf of another. The case envisaged had been & spoeisl sort of
case involving representation by one State of emother in the conclusian of |
a treaty. After some diecussion, the Commission hsd referred article 60 to
tho Drafiing Committee which vas Yo consider vhethor the substance of article
60 should form part of a new article to be included in Part I, since the

contents of tim article secencd nore related to that part of the draft

articles than to Part III. Tho Drafting Commlttes hnd been wnable to reach
agreement. an a text for the proposed new article, and the Comdssion could
not, at that stage, make even a tentative proposal on the subject. He
suggested that the report should include an explanntion of the circurstances
in wvhich it had baoen decided not to include the article in question. The
Chairran said that, if there wrero no objection, he would ccnsider that the
Commission agreed to the course suggested bty the Spccial Bapportour. It vas
s0 agrecd.

(New)Article 59 (Treaties providing for obligatims or rights of third States)

30. This article as originally drafted sought to lay doin the general
conditions under vhich a State my became subject to sm obligation or
entitled to a right under a treaty to vhich it is not a party, and deals
with sore of the exceptioms to the principle stated in the previous: article.
Paragraph 1 dealt with the imposition of obligations with the consent of the
third Stote, vhercly the granting of the consent is regarded as creating a
collateral agreement, the juridical basis of the third Staote's obligatiom
being not the treaty but the collateral egreement. Paragraph 2 provided that

~a treaty pay confer an enforceable right on a State not o party to it.

Waldock'!s formulation required that the parties to the treaty should have had
a specific intentian to confer an actuzl right, cs distinet from o mere
benefit, but did not stipulate that the treaty must designate the

beneficiary State bty name nor that there must be a spocific act of accep‘bance
by the third State.

31. This article vas substantially modified at tho hands of the
Commission. The lengthy discussian of the article, lesting through most
of five meotings, revealed differences of viers as %o the source of the
right of the third state,vith a number of spsnkers, notebly Arechaga,
Verdross, lechs, Ualdock and Rosenne holding that the right of tho third
State derived strictly from the treaty as such and vas available to the
third Stote a2 soon as tho treaty entered into force, vhile others,
principally Ago, Reuter, Yasgeen and Elias considered the right to be
based n the second additiomal (collateral) agreerent entered into
between the orliginal parties to the treaty and the third stato. Arechage
pointed out, however, that there wms no reasan for tho theorctical
differences betwesn the members of the Commissiom to prevent agreement on
the wording of an article since there vas general agrecment on tiv vlenments

- reflecting the practice of states, namely the nocd for consent of the third

state and that such congsent need not take the form of a sccond collateral
agreement but could be expressed in any form in vhich the real consent of
states vas manifested in international practices

32, Pessou considered that the principle conbtained in the article wves

eee 1l
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contrary to the one developed in the earlier article, and he was accordingly
roluctant to accept the wording of paragraph 1. Bartos, wvhile approving
the manner in which the Special Rapporteur had nmanaged to compress into a
single article the substance of several articles in a previous attampt at
codification, considered that the pacta tertiis rule had beccns obsolete
both in practice and in dectrine. Ho saw contradictions in leying dom an
aie hand that a treaty provision created an obligation for a third Statoe
if that State had oxpressly or implicitly consented to that provision,
vhile providing on the other hand that the parties to the treaty were free
to amend it at eny time without the consent of the third State, if the
parties to the treaty had not entered into a specific agreement with that
States Paredes agreed with Bartos!s view that the rule wns historically
obsolete and created contradictions. Ago pointed to the political problem
involved in the traditimmal struggle of the small States against the
great povers. The Special Rapporteur reminded the Commission of the many
safeguards in the dfaft sgainst the kind of practice of concern to Bartos,
vhere a Stato was compelled to do somothing under a treaty to vhich it wns
not a party. It must be made clear that there can be no imposition of
obligation en a third State. Arechaga agreed uith the article and its
formulation, although suggesting some drafting changes. He drew attention
to article 2, paragraph 6 of the Charter as representing & universal norm.
 Verdross approved the principle and pursued the reference to the Charter
raised Yy Arechaga. He stated thnt in creating & world-uwide organizatiom
the Charter had provided that the obligations restricting member States
from the use or threat of force should be binding also e all non-member
States. It is of interest that Sir Humphrey Waldock expressed reservations
about the propesition that the Charter ds a treaty was Wlnding on third
States. Yasscen, Amido approved the rule but considered drafting changes .
necegsary. De Iana considered that a treaty could never impose obligations
on third States and that the Commission should not concern 1tseclf with the
Charter. Inchs recoumanded the deletion of the reference to implied consent
since in his vieuw consent should aluays be obtained specificelly. Yasseen
caoncurred in this view. '

33. Tunkints intervention is of particular intercst because of its
reference to Soviet legol theory. He stated that the basis of all rules of
international lawiy vhether conventimnal or customary, wag the agreement of
States, (a proposition he hed seemed to have backed awsy slightly from the
previous session). It was, theroforey; not correct to say that obligations
of a third State could have their origin in a treaty to vhich that State
was not a party. The treaty as such wvas nover a gource of obligations
for a third party. Tho agreemsnt of that party was essential. There must
in every case be first an offer Yy the parties to the treaty to the third
State cancerned to accept the obligations, and, second, the third State
should give its congent. The commentary should mention also the problem
raised LWy Bartos of States not invited to negotiations to a treaty having
the treaty imposed on thems It uas clear that article 2, paragraph 6, of
the Charter did not impose any obligations on third States, but merely
incorporated already accepted principles of general intermatienal law and
required membor States to take zetion vhen a non-mamber State acted contrary
to the Charter. Bripgpgs supparted Tunkints suggestion that the term
Bexpressly or impliedly® be deleted, and suggested othor drafting changes.
Router disapgreed with Tunkin about the Charter which in his view confers
rights on an orgenization vhich had not previously existed. Ago concurred
in the proposal to dolete the words "expressly or irpliedly®. (It is of
interest that Elias stated his agreement with Houter, end nov with Tunkin,
on the effect of Article 2, paragroph 6, of the Charter.)

3. ~ Pal agreed that the words "or impliedly® should be dropped, and
also with Tunkin's view as to the legal besis for Article 2, paragraph 6,
of the UM, Charter. He vas not satisfied that the reguirement of consent
removed the poapibility of the imposition of an cbligatim and, thercfore,

sse ls
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could not accept paragraph 1. Tobibi and El-Erian agreed that the article
should not be based upon obsolete analogies and practice. Tsurucka
considered paragraph 1 less importont from the practical paint of view
than from the point of view of the draft's balance. He streosed that the
gsource of the obligatdon was eluays consent ond supported tho proposal

't0 deletec the qords Yor impliedly®. Ths discussiom then touched m

jus cogens and the question whother new States vere born into o system

of treaty relationships or vere boumd only by general explicit norms.
Same discussion also occurred on the question of peaco treaties being
imposed on agpgressor states and on treaties to which aggressor stotes had
not been invited to participate, on conclusion of uvhich it vns agresd that '

B paragraph 1 be referred to the Drafting Coxdttce. Ths dlscusgion of

"parapgraph 2 ranged over a uide area of questions based on possible
situations in vhich implicit agrecoront to treaty rights might arise, and
there vas considerable discusolan of the theoretical basis of thz right.
Tunkin expressed alarm at vhat ho termsd oxcessive emphosis being pleced
nogt only on Judgmonts of the International Court of Justice and of the
Perranent Court of International Justiec but also on the individual

. opinians of judges, to the dstrinent of state practices. Ho further

ventilated Soviet legal theory in stating that ho did not accept the view
put forth by Kelsen that state practice as such could be taken as o rule
of internatimal lav, since article 38 of the Statute of the Internaticaal

Court referred to practice "eccepted as lau™ and not practice as ouche.

. Hore proginence, houever, should be given to state prectice. Ths basic

principle, in his vieu, vwas the equality of states, ly virtue of vnich no

state or grouwp of states could create rules of irternaticmal lawv binding -
upon other states. In his vigu the Comsission hed elready accepted that
principle in articlo 61, and should a2dopt the same approach in this
articles

35, In replying to points made by a number of speakers, the Special
Rapporteur emphasiged that decisimms of the Intemational Court were
therselves based on what the Courd regarded as state proctice cecepted as
lav. Tunkin intervened again to oay that his remarks regarding judements
of the International Court had rmerely been intended to indicate his
disagreement uith the opinion of the late Sir Hersh Lauterpocht that vhat
the Internaticmal Court of Justice statcd canstitubed the lew; proof that
the view vas not generally held vas provided by the fact that only some
forty states had accepted the compulsory jurisdiction of thy Courts The
Special Rapporteur undertodl: to redraft paragraphs 2 and 3 of the articlo.

36. The Chairren later introduced the Drafting Committee's redraft
reeding’ :

An obligation may arise for a state from a provision of a
treaty to uhlch it is nobt a party Af the parties intend
the provision to be the means of establishing that _
obligation and the stote in question has expressly agrecd
to be so bound.

Tunkin stated that tho assent of the non-party state vao not sufficient;
it wms necessary to state that the parties to the treaty intended the
provision to be the means of cstablishing the obligation. Sams discussion
then occurred concerning a number of minor drafting chanzes after vhich
the article mas approved subjcct to e revicw of the werding by the
Drafting Comittee.

37. The Chairman of the Drafting Committee subsequently introduced
the following text for the article:

ll.. ]6
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A Stato may besoxs bound Uy cn obligatica canteined in o
provician of a ¢resty to thich it 1o nov 2 paryy if the
parvics 4ntended tho provisiea to bo tho roeng of
cotablioiins thet oblimation ond the Steto in quostian
hes copreasly cgrecd to bo oo bomd.

“he Spceiosd Liopportour sugreated thet the oponing werds be nedificd to reed
"An obll-atica ray criso for ¢ Stato from o provisim of o treaty...”
Tho crticlo vas approved in tho form suzrested by tho Speeinl Repportours

30. Tido crticle 1o o cordcasaticn of paragraphs 1(c) cnd (b) of
Loreor eriicls 62, cnd stotes vho cogenticl rulo in piunpler langeapgos it
phould ho notcd that tho foriar provisioy perritted imlicd cowant

t0 oblirctics, thoress this 1o not pormiticd Yy tho present versia.

Ardlelo 60 (Trcatics providlng for rights for third States)

39. Yho Chalrran of the Drafting Co—rtteo imdreduced tho folloring
text for this crticlo,vhich woo formor cridcle 624t

1, A State ngy oxereiso a rirht provided for in o treaty to
tvhich 1% 40 nov ¢ =»orty i€ (o) tho partics to tho treaty
intcaded tho provicica to ceecard that ripht clther to tiv
3tato in quoatica or 40 o group of Statcs to wideh 10
boleazy or %o cll States, cnd (b) tho State capressly
or {ipldciddy a-seats therctos

2. A Stoteo cmoreising o right in oceccordanco vith paragraph 1
oholl caxply uvith the corditions leid don ing or in
coxformty vith, tho trealy for tho axercise of tho
rirt, '

Verdreas approved ths lengeadoe wp to ¢louso (b)), but wandered if clawe (b)
ghould bs dropped beccuse «f the reforence to cosont boing 1uplicd, in
order to tcko into cccount tho point of vicw of thaso vho hold that the
excreico of @ right voo cquivelont {0 1rplicit ¢omvont. Soxo furthor
Gloeuwsclan then cseurred over tho dcstirinel issuc, with Yoozen, Ago cnd
oriso oupporving tho ougmeotica thet clouss (b) be dropped, and Arcchage,
e dnceiel Repportoury end Hoscomoe npolnting ouwv that tho text woes ¢
ccpradecs, Doth the Speeisl Ropparteowr and Teoscen ouggeoted drafting
cicnses, vadeh pavo risc vo furthor docusgiony it vas thoreforo ogresd
ttat poragreph 2 of the crticlo bo roforred beck to the Drafting Corditoo

L0, Tho Chalrran of tho Drafting Comrdttco cubsequently introduecd
tho rciraft recding cs £foldoras

1, A ripght r—y corisce for o Stete froa a provision of a trenty
to vhich it is nct o porty 12 (o) the parties in%end tho
provicioa to cccord thet right cithor to tho State in
qucaticn or to o group of ctates to vhich it belonps or
to all stetes, cnd (b) tho Stato expressly or impliedly
cogenta theoroto.

2. A Stato exorcising o right 4in cccordernso with paragroph 1
chnll corply with the conditions for its cxarciso
provided for in tho ircaty or cotobliched in canformity
with the treaty.

De Lunn otated that tho Drafting Coxzittceo's text ropresontced a compromiso
cnd ho vould cbotaln in tho vote if that toxt vas roplaced by lenguapgo
thoé oo not genuinely neutral. Tho Ciairmnn tmd Tunkin both stated their
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view that the text was neutral., Bartos stated that -- perhaps because he
came from a small country -~ he disliked the words "to accard". Paragraph 1
of the article vms then adopted Ly 18 votes to none uith 1 abstention.
Verdross explained that he had abstained in the vote because he could not
accept the proposition that the consent of the non-party stated was

required to bring the right conferred into existence. Paragraph 2 of the
article was adopted by 17 votes to none with 2 abstentions. Bartos and
Ruda explained that they had not bosen able to support the paragraph becouse
in creating the ripghts in question the parties to a treaties sawstimes

1aid doun conditions that vent beyond what objective internatiomal lnw
entitled them to prescribe, The article us a vhole vas then adopted ty

15 votes to none with 3 obstentions. Bartos explained that he had woted
for the article es a vhole because it vas the practice in the United Nations
to vote for the text as a vwhole 1if ono hed voted for oo part of it and
abstained on another. Ruda stated that his vote was explained in the sams
Y . -

i, It should be noted that the conditions for the exercise of the
right may be “estoblished in conforrmity with a treaty", a provision not
combained in the earlior formulation. While the article is an attempt to
use neutral langunpe, the formulation seems unduly restrictive (sce Legal
Division's memorandum of lay 1 recommending support for stipulations pour
autri) and msy therefore provoke doetrinal (and hence, polit.ical)
differences in the Sixth Committee.

Article 61 (Revocation or amendment of provisions regarding obligaticns
~ or rights of third States)

42, The Chairman of the Drafting Comnittes introduced the following
textsfor this article, vhdch vas formsr article 62B:

¥When in accardance with article 62 or 624 a State is
subject to an obligatiom or entitled to exercise a
right wnder a provision of a treaty to which it is not
a party, the provision may only boe terminated ar
amended with the consent of that State, wunless it
appears from the treaty or the circumstances of its
coclusion that the ob]igatim or right was intended
to be revocable.

The Special Rapporteur suggested o drafting change, Yasscen suggested
anocther, while Bartos, Arechaga, Tunidn and Ago found the text genérally
acceptable. Some further discussion then cccurred with the Special
Rapporteur, Verdross, Arechaga and do ILuna taking the position that
nothing existed in the nature of a right wntil the assent of the third
party was glven. The Special Rapporteur considered that all members were
in apgreement, regardless of doctrinal differences, that the right of the
non-party State should be revocable until that State has accepted ib or
exercised it. After some further d1scussion the article was referred back
to the Drafting Commitiee.

13. The Chairman subsequently introduced the Drafting Committee's
redraft reading:

When an obligation or a right has arisen under article 62
or 624 for a state from a provision of a treaty to which
"4t is not a party, the provision may be revdked or amended
only with the cansent of that state, unless it appears
from the treaty that the provision was intended to be

revocable. :
T

Bartos, de luna and Paredes said that they could accept the article a the
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wnderstanding expressed by Bartos that the passage "unless it appears
from the treaty that the provision was intended to bo revocable®
corresponded to positive international lav and on condition that the
states which hed stipulated the revocability of ths provision had baed
entitled to do so. They could not reveoke a right which already
beloged exjure to the state.

blse The article vas then adopted by 1 voles to nome with 3
abotentions. El«Cricen then reiterated his reservation conterning the
revocation of rights having their source outoide the treaty. It will be

. noted that thig article, vhile based on paragraph 3 of former article 62,
enbodies the convorse of the notion contained in the earlier versian,
which stipulated that provisions regarding the oblipations or the rights
of third states noy be amended or revoked without the consent of tho state
concerned unless the contrary was provided; the present version, providing
for revocatiom or amendment only with the canscnt of the state concerned
wmless the treaty provides otherwise, seems more likely to prove
generally accoptable thon the earlier version.

Article 63 (Deloted) (Treatles providing for objective regimes)
i5. The article provided: |

1. A trecty estoblishes an objective regime vhen it appears
from its terms and fraom the circumstances of its
conclusion that the intention of the parties 1s to
create in the general interest general obligatioms and
rights relating to a particular rogion, State, territory,
locality, river, watcrvay, or to a particular area of
sea, sea-bed, or air-spacej provided that the partics
include among their number any State having torritorial
competonce with reference to the subjcct matter of the
treaty, or that any such State has consented to the
provision in questim.,

2{8) A State not a party to the treaty, which expressly or
- 4mpliedly consents to the creation or to the application
- of an objective regime, shall be considered to have

(B) A State not a party to the treaty, shich doos nob
protest againat, or othoruwisce manifest its oppositian
to the reogire vithin o period of X years of the
registration of the treaty vith the Secretary«General
of the United Hatioms, shall be considered to have
impliedly eccepted the reginme.

3. A State which has cccepted o regime of the 2d.nd referred
to in paragraph 1 shall be =«

(A) pound by any general obligations uch it.‘_ containss and

(D) entitled to invoke the provisions of the regims and to
oxercise any general right vhich it may confer, subject
to the torms and conditions of the treaty.

. 4+ Unless the treaty othervise provides; a regims of the
kind referred to in paragraph 1 may be anecnded or revoked
Ly the parties to the treaty only with the cancurrcnco of
those States vhich have cxpressly or irpliedly accepted
the rogime and have a substantial in‘berest in its
funct:lcning.
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6. This article dealt with the problem of treaties alleged by their
very nature to have "dbjective” effects, that is, effects erpp oumes such
as those ¢rcating international regimes for the use of a watervay or a
plece of land or attach o spocial regimo to a particular territaory or
locality. In the somzsatary, Ualdock expressed doubts on ths desirability
of attempting to formulate en article on this corplex question and ralsed
the question vhether to leave it aside as belng essentially a case of
custom or recopgnition not falling within the purview of the lav of
treaties. He introduced the notion of tacit consent in his formulation so
ns to provide that there exists a spscial category of treatics vhnich, in
the absenco of tiiroly opposition from other states, will bo considered to
have objective effects with regard to them. (It should be noted that in
the previous session Tunkin and Lachs had made clear that in thedr view
certain treatlics, such as the Austrian State Treaty and the leclaration m
the Houtrality of lacs, arc to be regarded os jusicogens.)

h7. In introducing the article, the Special Taopporteur stated that
he had propared a very full commentary an this highly controversial
subject,concerning vhich the authorities vere very much divided. The posoi-
bllity of trcatics creating objective reogires was one of cansiderable
delicecys touching on the sphore of international legislation, vherehly
instruments concluded by & majority could bs held to have binding force for
the minority. Ho pointed out that Rousseau and Irtilairy neither of vhan
was prepared to eccept the notim of o stipulation on bchalf of encthex
State in Intorpotional law, seemed inclined to admit the possibility of
treatics creating objective regimes. Personnlly, he had felt great
hesitatian in the mattor end shared the view of tho previous Special
Rapportour that States vere wnlikely to agres that trenties could, of
their oun force, create such reogimes. His om opinion wac that only
treaties of a particular character could be sald to cstablish an

cbjective rogirn, ond thet an essential requirc-ent must be that tho parties
had sono speclal cormpotence in the matter. Possibly recognition of such
regimes uag & process analogous to the growth of custorary law.

18, Parcdes suggested that the title of the article be changed to
2Treaties providing for a gemeral regims of rights in resf. Ellas '
suggested that the article be deleted, since tho subject matter could be
covered cdequately in articles 62 and 64. DleIrian sald that the main
difficulty in article 63 arocse from the attempt to deal, vwithin the frame-
work of the law of Treaties, with a numbar of complexn questions touching on
other branches of intornational law. The Comdssion would be entering
into an extromely controversiel field by including in its draft an orticle
like article 63+ The Court hed not pronounced itself on the question of
objective regimes in the cases of mandates and trusteeships. On the
question of intcr-occeanic cenals, he must roserve his powitian, as also
in tho cases of the Suez, Panam and Kiel conals. Attespts to claim

that thoro exlsted a difforence in reginme betveen one inter-ccemmic canal
and another, vhen all served the same purpoze, rust be rejected on the
basis of the principlo of govereign equality of states. He agrecd with
Elias that it would bz sdvisable to drop article 63 altogcther.

LY. The Special Rapportour, in roply, sald that ho never intended to
drav any distinctioan botuwoen one canal and anothor, and he had not branched
into questions outside the scope of tho Lav of Treaties. Verdross approved,
in principle, tho text of article 63, vhich =3 so worded as to avoid the
difficultics inherent in the thoory of rights in rem. The principle vas
not in any iy rovolutionory, since it was cntirely based an the notion

of consents De Luna also approved the principle underlying article 635 but
ougpested that the Comnispion should cansider what kind of receiption its
draft wos likely to meebt. Ho would only a2ccept the article if a large
majority of the Camdssion did so. Ruda agreed with El<Erian that the
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sybject matter of the article was intimately connected with a number of
other questions of International law, and supported the proposal for its
deletim. Tsurucka, having £irst thought the article of little value,
hed concluded that it woild be worthuhile for the Commission Yo try to
uork out & formmla which might be acceptable to the majority of the
states members of the United lations vhich would not have rotrosctive
effects but would look to the future. Arechage sharéd the rmisgivings of
others concerning the article, and felt it ghould be dropped,in part,
since the situvation tms covered by articles 62 and 6L, awl, in part,
because of the heavy onus it would place on Stater tu review cvery treaty
and place on record disapproval of those falling within the category
described in paragroph 1 under the extremely severe penalty or being
bound by it if they failed to do so. The need to make forral protest wos
invidious, Yasseen, houever, comsidored that the idea underlying
article 63 was not incorpatible with tho recogniged principle of
international lew, although he found ths propooal envisaged by the article
questicnable sincoe its effects could bo secured through article 62. Article
63 should, therefore, be omitted. Castren, vhile considering the iden of
objective regimes defensible; questimed the desirability of including an
article an it, and concurred in the suggestion that the orticleo be dropped
for the reasons glven by Tsuruoka and Yasgeen. Amda concurred in the
proposal that it be deleted, and Tunkin considered that the article
created nore difficulties than sdvantagess. Ago defended the Special
Rapporteur's purpose in sebting forth the formulatian but suggested that it
c¢ould be reshaped in the form of a brozd generalization to the effect that
the State could enjoy the benefits of objective regimes initiated Yy a
treaty to which it s not a party 1f it expressly, ar Yy 1ts conduct,
indicated ecceptance of the objective regimes. Bartos pointed out that
during consideration of article 62, he hed expressed the view that, auing
to the existenco of the pacta tertils rule, rights or obligations could
not be impogsed on third siates, but that an exception could be made in the
case of law-malking treaties. He could not, hovever, accept erticle 63 as
it stood, for it perpotusted a practice esbandoned ty the intermational
commmity. Ono matter on vhich article 63 might refer to, hosever, vas
objective regimes applicsble to particular rivers which, vhen agreed to by
the riparian States, were binding on third parties. Roennc expressed
reservotions ocbout the desirability of rojecting the erticle, vhich he
thought legally useful, and a necessary consequence of tho concept of laue
making treaties, He reserved his position as to tho reglrzs governing
certain canals. Tobibd supported the majority view in favour of deleting
the article. The Special Rapporteur suggested, in reply, that soms of the
criticisrs lovelled against article 63 hed boen a little exaggorated, as
thore could be no question of the treaties in question irposing obligations
mithout the comoent of the states concerncd. That the question is topical
" 4s indicated Yy the objeciive lepal regime established for Antarctica.
Houever, should the Cormmission drop article 63, the gop would be to0 some extent
filled Ly article 62.

50. Iiu supported the proposal to delete the article, whereas Tsurucka
suggested that the Special Rapporteur attempt to redraft article 63 in

the light of the views expressed. The Spscial Rapporteur expressed the
vicw that the discussion in the Corrissiom indicated that the majority of
mevbers recognised the phenomenon considered in the crticle, but were not
prepared to include in the draft articles a provision exbodying ths concept
of an objective regime being gensrated by a treaty itsolf. Ago stated

that in his vieus treaties could not of themselves ersate an objective
regime, since they merely laid dom the conditions necessary to enable a
situation to cange into existence. On the question of newv~borm states, the
Commission hed acknouledged that a treaty could not crecte obligations for
a third State without a State's consent, cnd therefore the questian arose
“vhether the State ebout to be born was bound to observe a stipulatien
vhich tas the very condition of its birth.
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51 Tunkin stated that article 63 was intended to covor a variety of
situations vhich differed greatly as regards both factual backgromd and
lepal character. Referring to the Antarctic Treaty of 1959, his
recollection vas that the intention had been to create a regine wnich could
become universally accepted, bubt thare had been no intention to create a
undversally binding regime; such an attempt would have becen illegal. In his
view the article should be dropped. Arechagn expressed tho view that a
special articlo should bs dovoted to the case of the State in statu
nagcendi, since it ves a case that could not be covered ty articie 62 on the
stipulation of rights in favour of third States, as the State concerned did
not yet exist and could not therefore benefit from or accept the stipulation.
He did not favour the guggestion mide by Tumkin that & speciel article be
inclunded on the apgressor State. Yosseen expressed tho view thot article 63
could bs dropped-sincoe all the concelvable situations could be covered
article 62. Tabibi folt that articles 63 and 6l should dbe covercd jaintly.
Iachs agreed vith Tunkin that article 63 attempted to cover a numbor of
egssentially different situvation but did not cover the irportant question of
neutralization of States in peacetime. Treaties so providing laid dom both
rights and obligations for third parties, since States not signeotory to the
treaty obtained certain benefits gained from the exclusion of forcipgn bases
erd military alliances, vhile the sipgnatories to tho treaty cccepted the
dual oblgatim to observe the status of the neutral State and to see that
obther States olso respected its The only duty for the third States vhich
scquiesced in that status wes to refrain from violating it. He supported
also ths inclusion of a provision on the question of the ex-angressor
States. Dlias reitorated the view that article could be droppsd, and
considered that neuwbralized snd demilitariczed zones could elso ba covored
Wy articles 62 and 64. The Specinl Rapportour cmpressed resret that the
article should be deloted; it had served a purpose and hod a progressive
cancept. It wos agreed, at Tunkin's suggestion, that mcmbers reflect an
the desirability of including an article on the aggressor Sta.e. It was
then agreed that article 63 be deleted on the wmderstanding that the
problem of the new-born state would be covered in & redrafiing of

article 62,

Article 62 (Rules in o treaty becoming gcneral]y binding throush
" internstional custom)

+ 52, The article as .origi‘nal.'ly draftcd provided:

Hothing in articles 61 to 63 1s to be understood as precluding
principles of lau laid domm in a treaty from becoming
applicablo to Sbates not parties thereto in cmsequence of

the formation of an internationgl custom erbodying those
principles.

The article as precented by the Spscial Rapportour vas a bricf article
providing that nothing in the three preceding articles vas to be understood
as- precluding principles of law laid dom in 2 treaty from becoming
applicable to states not partics thereto in consequence of tho formation of
an international custon erbodying these principles. The erticle embodied
the notim that in addition to lav-maldns treaties intended as such, the
operation of purcly contractual trectics may be extended by custom to third
states, although this is not, in Waldetk's view, a true case of the logal
effects of troatiecs on third states.

53. In introducing the article the Special Rappertour referred to it
as norely a reservation of the question of custom, drofted in negative form
in the light of the provisions contained in the threo prcecding articles.
The article vas not intended to cover the concept of objective regimes,
vhich had becn comtained in article 63. ‘
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She -~ >Verdroos supparted the concept contained in article 6l,
particularly if article 63 vere deleted. Yasseen considered thet it expressed
a generally accepted rule. Reuber thought it right reassure those vho
regretted that article 63 had becn dropped. Arechaga supported it, pointing
out that article 63 had been dropped on the wnderstanding that its omlssion
would be partly offset ty this article. Lachs supported the article, but
did not consider its scope should be extended to treaties confirming existing
principles of cuvstomary law, but should be confined to treatics creating new
principles. Rosenne approved the article but thought it should be redrafted
in a more affirmative menner, and perhaps given s more indcpendent position.
Tunkin agreed with Rogemno that the article did not bolong to the group
cancerned with effects of ¢reaties on third states, since itdezlt with the
separate issue of the relationship between caventional and customary norms
of internationsl law. He approved the article as drafted and d4id not wish
to see 1t broadened so as to refer to any rules of international law. Ago,
Castren, Pal, Elias, de Luna, Ruda, Iiu all supported the article, although
differing on its placement. Bartos considered it useful from o practical
point of view, although on grounds of doctrine he might find it umacceptable.

55 The Special Rapporteur recommended, in response to previous comments,
that the article not be broadencd s8¢ as to deal more generally with the
relationshdp betveen international custom and treaties, but should be confined
as at present to the question of the application of the rules of a treaty toa
non~party state ty renson of an fintemational custom. He did not favour
amending the article to cover the case of general mltilateral "lavemaking®
treatics. Tho articlo wes intended primarily as a corrective to article :
61 (later renumbered 58). Arechaga suggested the inclusioa of articles on the
most-favoured naticn clause, and the Special Rapporteur explained in reply
that since the effcet of the most-favoured nation clause wes merely to
incorporate in a treaty the provisions of another treaty by agreement, it did
not appear to add rmch to the general rule of treaty meking. Briggs supported
Arechaga's suggestion, vhile Reuter and Ago apreed with the Special
Rapporteur's view. The article was then referred to the Drafting Committee.

56 . Tho Special Rapporteur subsequently introduced the following text
proposed by the Drafting Cormittec: "Nothing in articles 61 to 624 preclude
rules set forth in a treaty from becoming binding upon states not parties
to that treaty in cansequence of the formation of the customry rules of
international lauv.” After a brief discussion during which sane drafting
changes were suggested by Ago and Verdross, the article tas adopted in the
form: :

Hothing in articles 61-62A precludes rules set forth in o
treaty from being binding upon states not partlies to that
treaty if they have become rules of customary international
Llaw,

Article 62 was so anended and adopted unanimously.

57 It w11l be noted that this article is a moro reotrictive versim
of former article 6l and tends to lean toward Tunkin's vicw that only
binding rules of international law (which can, in his vicu, become such
only by consent) can cause provisions in a treaty to becomo binding m
states not parties to it. The earlier version permitted principles of law
(rather than rules) to become spplicable to states not parties thereto in
congequence of the formation of an international custom embodying these
principles. The difference may, howvever, be onc of erphasis, and the
. article seems acceptable.

Article 63 (Priority of conflicting treaty provisions)
58. This article was former article 65. The question of treatment
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of conflicting treaty provisions hed besn discussed at the 15th Session of
the Commisgsion in the coatext of the validity of treaties but, at the
suggestion of the Special Rappoiteur, tho Commission had dccided to consider
tho subject in the context of application of treaties at the 16th Sessicn.
The majority of the Commlssion had expressed the view shared by the Special
Bapporteur that, except in the case of treaties conflicting vith Jus copeas,
the incompatibility of a treaty with an earlier treaty does not deprive the
later treaty of wvalidity.  lschs hed expressed doubts as to tho velidity of
a treaty conflicting vith ta prior treaty, neutralizing or demilitarizing
a territory such as thosc on Laog or Austria or embodying a political
settlement of great lmportance. The same views vere advanced during the
discugssion of this article at the present session.

59, In introducing the article the Special Rapporteur explained that,
in accordance with the vicw of the majority of the Commission, tho matter had
been treated cssentially as one of priority rather then invalidity. Because
of the importance of the provision it is set out in full beler:

1, Subject to article 103 of the Charter of the Unitcd ilations,
the cblipgations of a State which is a party to two trecatics
whose provisions are in conflict shall be deternined as
follovsd

2+ \VUhenecver it appears fram the terms of a treaty, tho circume
gstances of its corclusion ar the statements of tho portics
that their intention vwas that its provisions should bo
subject to thelr obligations under another treaty, tho
first-mentioned treaty shall be applied so far as posgible
in 2 manner comptaible with the provisions of the other
treaty. In tho event of o conflict, the other treaty shall
prevail, '

3. {a) there all tho parties to a treaty, either with or
without the edditiecn of other States, entor into a further
treaty vhich conflicts with it, article 41 of thesc
articles applies. v

{(b) If in swh a case the earlier treaty 19 not to be
conoidored as having been terminated o suspended under the
provisions of article Ll, the earlier treaty shall continue
to apply as betiveen the parties thoreto, but omly to the
extent that its provisions are not in conflict with those
of the later treaty.

Le TUhen tuwo treaties are in conflict eand the parties to the
later treaty do not include all the parties to the earlier
treaty - :

(a) as betueen a State party to both treaties and &
 State party onldy to the earlier treaty, the carlier
treaty prevails;

(b) as between States partiecs to both treaties, the loter
treaty prevailsj

{¢) asg between a State party to both treaties and a State
party cly to the loter trenty, the later treaty provcils,
wnless the second Stete vas aware of the existence of the
earlier treaty and that it ves still in force with
respect to tho first State.

60. Castren, do Luna, Yasscen, Elias, Briggs, Rczennc, Ruda, Ago,
Tsurucka supported the erticls, as did Verdrossy subject to some reservations
ene Qh

000336



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a I'information

-2 -
\.

cancerning the wording of paragraph L. Tunkin stated that the article
raised two problems of the utmost importance, firstly, would the
Camdssion in adopting the article be giving its oum interpretation of
article 103 of the United Nations Charter. If the vording vns intended
to lgy down that if a treaty conflicted uith article 103 of the Charter,
the valldity of the treaty is not put in question but the Charter would
ginply prevail, ho doubted whether such an interpretation was progressive
and felt that it might venken the scopo of article 103. Alternatively,
the article might be interpreted to msan that treaties vhose terms
conflict with those of the Charter werc not as valid as an interpretatic -
thich tended to strengthen the Charter. Arechags supported tho article
and in commenting on Twnkdn's polnt suggested that, except in the cese of
jus cogens, all instances of conflicting provisiens should bs tréated os
issues of priority. Ago criticised the term “conflict?. Iochs dovealoped
Tuldnts argunent on article 103 of the Charter vhich, being in tho
nature of a rule of jus cogens, was of the greatest importance, he
doubted whether any state could pleed ignorance of its provisions. Elias
drew attention to the Convention and Statute concluded at the IATNEX
Conference to regulato tho regime of the liger River, in which care had
bsen taken not to declare the treaty of Berlin null and void as soms of
the participants of the Conference would have wished. Somo further
discussion occurred concerning parsgraph Ly with soveral apeakers
propogsing that tho final proviso beginning with the word "unless® bo
doleted, %turning on the question whother state respanslbility should be
engaged duc to prior Imcsledges Tunkin refterated the argumcnis rode in -
the 15th Session that treaties puch as those provided for the noutrality
of Laos vhich he termed Yintegral® must prevail over lator trcatics
conflicting vith them. Further discussion ocourred concerning article 103
of the Charter., El-Erian stated that it could not be vieved rorely as a
treaty but must be resarded os the suprems law of rmankind., Rosenne
supported his pgeneral position end considered article 103 gensrally
applicable to the whole of the law of treaties and not only to article &5.
Host of the pembers of the Commlssion found difficulty with the idea that
more knowledge of an earlier treaty would fix resptusibility en o state
concluding & later incompataible treaty. In summing up the dlscussion the
Special Rapportour agreed that paragraph 1 should remain vhere it stood.
Paragraph 3A was probably unnecessary and could be dropped, ond paragraph
4(B) could be incorporated in the modified version of paragreph 4o The
article was then referred to the Drafting Commitieo.

61, A redraft of the article tos subsequently submitted tw the
Chairmn of the Drafting Couwrdttees; reading as follorse

Application of incompatible treaty provisions

1. Subject to article 103 of the Charter of the United Hatims,
. .the obligotions of States parties to treaties, the provisions
of vhich aro incompatibleo, shall be dotermined in accordance
ulth the follouving paragraphs. ’

2. then a treaty provides that it is subject to, or is not
incansistent vith, an earlier or a later treaty; the
provisions of that other treaty shall prevail.

3+ then all the parties to a treaty enter into a lnter treaty
relating to the same subject matier, but the earlier treaty
is not terminated under article 41 of theso articles, the
earlier treaty applies only to the extent thnt its provislons
are not incompatible with those of the later treaty. '

Y+ then the provisioms of two treaties are incompatible and the
parties to the later treaty do not include all ths parties
"t0 the earlier me =~

. 2
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{a) as betveen States parties to both treaties, the
sams rule applics as in paragraph 3;

(b). as between a State partj to both treaties anmi a
State party only to the earlier treaty, the
earlier treaty applies,

(c) oo botureen a State party to both treaties and a
State party only to the later treaty, tho later
treaty applies.

5, Paragroph 4 is without prejudice to any responsibility vhich
a State ray incur ty concluding or applying a treaty the
provisions of vhich are incompatible with its obligations
tovards another State under ancther treaty.

" After & brief discussicn the redraft of the article was cdopted by 16
votes to none, vith three abstentions.

Article 6l (The effect of severance of diplomatic relatioms on the
" applcation of troaties) (Former 65A)

62, The Specinl Rapporteur in introcducing the article cxplained that
he had drafted itin the light of tho discussion at the 15th Session on the
effects of a breach of diplomatic relatiens, in line vith the Commdssion's
policy, He hed left nside tho question of the effect of hootilities en
treatics and also the consequences of non-recognitian vhich was a mtter
wwhich belanged to the topic of state succession. Thus tho proposed
article dealt uith the effects of the severance of @plo=tic relations and
wvith the withdraval of diplomtic missions in the strict sensc. Ths
cardinal rule embodied in the article vas that tho lcgal relatims

. established Ly the treaty would not be affected es would 2lso be true of
customary rules of intermatimal lsu. Ago supported ths crticle in general,
but pointed out that in the case of some treaties, suth 2o onc providing
for peaceful settlement of disputes and stipulating for tho exhawstion of
diplomtic remedics, that tho severamse of diplomatic relations nade it
materially impossible to0 apply to trcaty provisions. Arechaga agreed with
the rule in the article but not its presentation and suggested an
alternative draft. Bartos fully supported the vwording proposed Yy the
Spzeial Rapporteur. Verdrass thought it was going too far to say that the
severance of diplomtic relations had no effect en tho treaty relations
botween the states concerned. Rosemne found ths artieclo acceptable but
wondered, 1like Arcchagn, if making the operation of the article subject to
-article 43 might intreduce unforeseen complications. De Luna cmsldored
that the Special Rapportewr hed adopted the right approach. Tunkin
expressed the vieu that, although article 65A was likely to be generally
acceptable, the Drafting Committee would doubtless nced guidance on somo
points and in particulsr on tho release of article 43. Yassecen pugpested
that the draft provide that in certain ceses, and vhere certain types of
treaty wvere concerned, severance of diplomatic relations led to the
‘guspension of the treaty but did nobt terminato or invalidate it. Castren
supported the article but queried the reference to article 43. &go
considered that the Conwrssion was agreed on two points, firsty, that in
general the soverance of diplomatic relations did not terminate o treaty,
and, secondly, that there vere certain treaties which becarm> irposcsible
to apply in the event of tho severance of diplomatic relations. Verdross
and Tunkin considered that Arechaga's text expressed nore clearly the
notion on which members of the Cammission had reached agrecment. Briggs
suggested that no reference to article 43 be made. Ruda concurred in
Arechaga's formulatian amended along the lines suggested ty Verdross.
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Pal preferrcd the Special Rapporteurts draft as did Castren and Rosennc.
Tunkin thought a part of Arechaga's text could be used. Arechaga
suggested that the question be left with the Drafting Vommities. Iliu
agreed with the article but vondered if it should be subject to article
Lh as vell 25 article 43. Apo pointed out that Arechaga's text vould
esteblish the suspensiom of the treaty rather than morely give the right
to ane of the parties to invoke the argument that the treaty was
impossible to perform. The Special Rapporteur's text vas, thorofore,
more prudent. The Special Rapporteur susgested that his article,
together vith Arechaga’s text and Verdross's comments, be reforred to the
Drafting Camdttee, and it vas so decided.

63, The Special Rapporteur subsequently introduced a redraft proposed
by the Drafting Committes. He recalled that in his previovs and much
shorter draft the question with which the article was concerncd had been
covered by means of a cross reference to article 43 on supervening
possibility of performance. The Drafting Cammittee had considered, hovsver,
that article I3 8, not edapted for dealing with the particular point and
that it would bﬂ% % lcast in the present state to spell out the rule. Ago
pointed out that the article did not cover the case vhere the application
of the treaty vas impossible because of the atmosphere created by the
severance of diplomatic relations. Yasseen seid that it did nob cover the
situvation vher: the abnormnl state of relations between two countrics vas
reflected in the severance of diplomatic relations. A number of minor
drafting amendronts vere suggesicd after vhich the article, vwith those
amendrents, wag cdopted unanimously in tho follouing form:

1+ The severance of diplamtic relations betvecn parties
t0o a treaty does not affect the lepal rolations betveon
then established by the treaty.

2. Hovever, such severance of diplomatic relations mey be
invaked 23 a ground for suspending the operatiom of the
treaty 1f it results in tho disappeorance of the means
ncoessary for tho application of the treaty.

3. Under the conditions specified in article L6, if the
disappearance of such means relates to particular clouses
of the treaty, the severance of diplomatic relations my
be invdied as a gromd for suspending the operation of
those clauses only.

6L, Yasseen said he had voted for article 6l becouse, although
containing a gap, it nevertholess dealt with one part of tho subject and he
hoped the conference to vhich Commissionts draft uvould be submitted tould
£111 the £2Pe

65. It will bo noted that, as originally drafted, the articls provided
very simply that the severanco of diplomatic relations betueen parties to a ’
treaty does not affect the legal relation between them cstablished by the
treatys and in particular thelr obligation umder articls 55. This
formilation is essentially retained in paragraph 1 of ths prcsent 64. The
provisions contained in paragraphs 2 and 3 of this article ereate
exceptions, howvever, in providing that severance of diplomatic reclations

may be invoked as a ground for suspending tho opsratian of tho treaty in
certain circumstances are now, and are of scme importance both from legal
and political poinis of view. The nev notlans were suggestcd initially

by Yasseen, although it does not go as far as he would have vished, and

vere supported by Agoy Verdrcss and Arechaga. While paragrophs 2 ond 3
reflect cctual problems encountered in practice, which no douht should

be provided for, they also may raise/dangor of the severance of diplematic
relations being proveked with view to invaking the soverance of justification
of non-performance of treaty obligations. Consideration should perhaps be
glven to consultetion with other countries $m this article.

2
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Articlo 66 (Application of Treaties to Individuals) (Deleted)
66. The article provided as folloms

 Where a treaty provides for obligations or rights vwhich
are to be perforrmed or enjgred ty individuals, juristic
persons, or groups of individuals, such obligations or
rights ore applicable to the individuals, jurlstics
persans, or groups of individuals in question:

{a) through the Contracting States ty thelr notiomel
gystems of la:u,

{b) through such international organs and procedures
as may bo specifically provided for in the treaty
or in any other treaties or instruments in farce.

67, This article as drafted sot out the general rulc that treatiea _
are applied to individuals through the contrscting stote and through the
instrunentality of the respective national legal system, and also provides
for the exception vherchy they may be applied through intematiomal organs
spocifically provided far in treaties or other instruments. In introdueing
the article ths Spccial Rapporteur explained that he had endeavoured to .
avoald any prancuncement on the theoretical issues involved and had
attempted to reflect the existing situation in regard to the application ‘of
treaties to individuals. Verdross considered that thore vmo no need to
draft a rule concerning treaties under which a state was bound to grant
certain rights to or impose certain obligations on individuals. Ag for the
second kind of treaty uhich directly created rights or obligotions for
individuals, statcs vere entirely free to make such a treaty but he ’
vondered vhether a Commission need devote an article to the question.
Cagstren, Arado and de Luna supported the vieus of Verdross. Yesseon
considered that in spite of the doctrinal controversies tho Corxiesion should
- Include an article rccognizing that a treaty could be invdied direcetly for
and against individuals in keeping with the recent trend in the development
of international lavse Paredes thought it impospible to decide o the
inclusion of the article without first emsidering the theoretical question
- vherc individunls could be subjects of international law. Roseme felt that
the article was necessary bub he had reservations about the opproach adopted
‘and the drafting suggestions. Bartos specifically raised tho questim
 tvhether individunls could bo regarded as subjects of internotiomal law and
considered that the article had the merit of reflecting the idea

. gradually gaining pround that they could. ihile supporting this position,
howover, he folt the Cammission should not take sides on the comtroversey
but should adopt a cautious formulation. Ago recamended dropping articlo
66 so as to avold prejudging in a positive sense at this stage in the
dovelopment of international law the international personality of the
individual. Ellas, Brigpgs, Arechaga, Tunkin and El-Erian all supported the
suggestion to drop the article. Iiu spoke in support of it. Ths Special
Rapporteur in explaining his position on the article raiscd the question
vhether the right of self-determination belonged to individuanls, groups of
individuals or embryonic states end vhether it could be the subject of an
international claim. Ago in attempting to hend off a political discussion
said that it had been declded that the article vas vithdrain. Bartos,
Yasseen, Tsuruoka, Ruda end Reuter all promptly requested that it be

noted in the summary record that they were in favour of the idea expressed
in the article and recorded the article's withdrawal. Lachsp stated his
agreement with the declsion to drop the article end Rosenne requested that
a paragraph explaining the Commission's decision be inserted in its report.
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SECTIC! IT: MODIFICATION OF TREATIES

Afticle 65 (Proposals for amending or revising a treaty)
68, The article, vhich was formerly articlo 67, provides:
Subject to the provisions of the treaty -

(a) a party roy at any time notify the othor parties,
elther directly or through the depository, of a
proposal for its amendments

(b) tho othor perties are bound to consider in good
£aith, and in consultation vith the party concerned,
vhat actlon, 1if any, should be taken in regard to the
proposal,. '

69, This article was produced by tho Speclal Rapporteur during tho
early part of the session in response to the decisicn of the Cormission
to considor the amendment and revision of treaties. In intreducing the
article, the Special Rapportour pointcd out that the section on the
amendnment and revicion of treaties to some extent broke neuw ground, since
.no very corprehensive attempt had previously been made to formmlato
basic rules on the subjcct, nmany authorities having reogarded amendment and
rovision mainly as a palitical matter. He pointed to the possibie
distinction botveen the terms "amenfmont” and “revisim®, both of uhich
terms he had used, and raised the question vhether a party hed the right
40 be consultcd on revicio, '

- 70. Vené’o‘ss approved the ideas underlying the rules stated in
Section II but quericd vhether vith respect to this article the party
might "at any time" propose amendrents. Iachs considered that the section
provided a usoful basis for discussion, pdvocated that tho Commissien
concern iteclf wvith the legal aspects of the question, and pave support to
the wnanimity rule requiring consent of all original parties to any revision,.
He warned also of the danger of states, wunder the guise of revision,
atterpting to do awny with existing treaties. Costren considered it useful
{0 include rules o the rovision of trecties. ldang expresscd doubts as
. 10 whether & party hed a right to notify other portics of a proposal for
_amendrsnt. Ago found that the orticle raised problems for hin. Roscnne
. ghared Ago's doubts, and for similar reasans, but suggested slso that if a
rule of wnanirity was to be contemplated it wes importent to ensure that
it did not opsrate in Yoo rigld a fashion like o veto. De Luna approved
the three articles subject to drafting changes. In response to
discussion about the use of the words Mamcndment® or "revisien® the
Special Rapporteur agroed to drop the word "revision". Amdo stoted flatly
that he thought the article should be dropped. Eldles concurred, on the
gromds mentioned by some previous speakers, that the article as drafted
{ncluded the words "at any time" and raised also the question of the
obligation of the dopository; the concept of an obligation to negotdate
also pave difficulties, as did theo expression ™in good faith", because of
the problems raised by the question of an obligation to consult.

71, The Special Rapporteur suggested that there were tuo alter-

natives ~ to delete the article or to inclwude the ideo cmbodied in sub-

- paragraph (a) in the following article. Briggs expressed surprise at the

_ oppositia to the article, vhich seemed acceptable to him, subject to
drafting changes. Tunkin queried whethor a party hed o right to mke a
proposal for amendment and considered that, vhile the provisions of sub-
paragraph (e) might bs deleted, the idea contained in sub-paragraph (b)
divuld be Zclainéd in cors form, perhaps ly #iwm inclusian in the following
article. Lachs then stated that he hed doubts about the usefulness of
the article end supported the suggestion that it be deleted end on

~ essential idea included in the following article. Bartos disagreed
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with Tunkin and Inchs, both about the usefulness of the article end on the
question of the right to propose amendments. In hig view, to propose but
not, of course, to irpose amendrant was a truo right and this, togother with
the corresponding obligation from the other parties to consider the

proposal seriously, should be confirmed by the Commission. Tunkdn intervened
again to say that to define the situntion described in sub-paragraph (a) as
a matter of right represented en unduly rigld attitude to 2 very flexible
asituation in international relaticons. He then referred again to Soviet
legal theory stating that, while some claimed that acticns of human beingo -
or states resulted from rights or obligations, the theory w2s the uwrong one,
as had been demonsirated by Karl Marx. Soclety is not based on law but
rather law is considered as a system of rules for the regulation of social
relationsg,

72, Pal considered that there was little objection to the substance of the
article but the question of its placement should be considered. He, and
subsequently Rosenne, concurred in the suggestion Ly Elias that the article
be deleted and its central idea introduced into the follouing article. Ago
drew attention to the real and practical difficulties arising oul of the
_disagreement over the use of the term "right®". If it vas conpidered that the
question was not one of rights but rather of a faculty tho problem still
remined of determining vhether a faculiy should bo wnlimited. Bartos
intervened again to argue that present proctice showed thet certein atates
needed to be able to roquest the amendmsnt of & treaty vithout belng ipso
facto suspected of trying to aveld their obligations. Ruda shared the fears
axpreased by othors concerning the postulation of an obligatian toc onsider
in good faith and agreed that the articles might be deletcd end article 68
expanded to include a part of it. Tumkin suggested that tho Commission treat
revision the way it had treated termination and require agrecement by all the
parties. Paredes suggested that a faculty could glve rige to 2 right in the
event of its exercise being irweded in any way. Castren stated that he
found both the substance and form of the article acceptable, and contcurred

. with Bartos in pointing to the distinction betveen denumciation of a treaty
and a more proposal to apend it. DBriggs stated again that he favoured the
retention of the article. Yasscon differed with Tunkin on tho question of
rights, since in his view it vas certain that any party to a treaty had the
right or the faculty to propose on arendment to it. That right or feculty
wag part of jus'cogens. El-frien agreed in genoral with Yassesn end with
the vay the article hzd been drafted. Tunkin had intervencd egein to say
that vhere a treaty contained a revisian clauvse, the clawe would apply

but where it had no such clauvse then a rule for arondront sinmiler to that
laid dowm in article 4O for temination was obviously appropriate.

Article LO,required in addition to the agreement of all tho parties, the
consent of not less than tvo~thirds of the states who had drawm up the
treaty. UWhere a treaty was silent, it was better, therefore, to adhere to
the wmaninity rule and to require the consent of all the states parties for
convening the Conference. (Without referring to the lLaos Canference,

Tunkin no doubt hed tids situntion in mind.) De Luna pointed out that the
problem involved was that of roconciling the requirement of treaty stabllity
with the dynamic needs of international relatims. He could not agree with
the opening proviso of the article embodyling the notion of an obligation to
consult, but would see no objection to tho next article including the

right of consultation. Rosemno stated that after further reflection he had
concluded that, subject to drafting changes, the article would serve a
useful purpose. Verdross vas willing to see the opening pessage of the
article dropped, but not for the reason given by Bartos that 1t would be
contrary to jus cogens. He sharcd Ago's doubts also as to uhother an
obligation such as that cantained in paragraph (b) of the article

existed. Arechaga agreed to the deletion of the articlo becawe of the
difficulties it raised. Reuter agreed with the general idea oxpressed in it
though not its drafting, end considered that the articlo and the next
succeeding one should be amalgamated into a single article. Ho pointed out
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that the problem of revision vas connceted with that of reservetions, and
doubted 1f the Comdssion could go so far as to propose quesi lav-making
clauses such as those sugpested by Tunkin and lachs applicable to oll
situations. Tsuruokte expressed the nced for stabllity of the legal arder.
He was not opposed to tho Cormmission-drawing up provisions deseribing a
technique for the sncndment of treaties providing tho wnaninity principle
or its corollary, conserr!; of all parties to the carlier treaty, vas
respect@do

73, The Spetial Repportour pointed out that the article was intended
t0 be intreductory and he would be prepared to withdraw sub~parsgraph {a)

of the article, but thought that the provisions of sub-paragraph (b) should
bo retained in some farm in the folloring article. He did not think parties
to the original treaty should be piven a right of veto over the calling of

a conference for its arondments and the Conmission should probably not go
beyond & statemsnt of the right to be consulted. He wndertook to prepare

& revised version of tho article and also the prededing ond follouing cnes.,

Ago pressed again for deletion of the suggestion vhich he felt vas contained
in sub-paragraph {b) of the orticle imposing an obligation of gocd faith

in recelving & proposal foir amendmont if the proposing party was also not
obliged to act in good foith., Iiu then stated that in his view tho article
fulfilled a useful purpose, and should be retained as a separate articlo.
After dome further discussion it wvas agrecd that the Commission aceept the
Special Rapporteur's offor to redraft the three articles in questiom,

he The Chairman subsequontly subnitted the follosing redraft of
the article proposed by tho Drafting Courdttecs:

A treaty may be anended Wy agreement botueen the pertics.
Ths rules laid dotn in Part I apply to such agresnent
excopt insofar oo the treaty or ths established rules of
an internstionnl orgenigation miy othervise provido.

Ago suggested that the phrase "rules laid dowm in Fart I apply to sush
agroement" seemsd to irmply that the agroement vould have to be in writien
form. Tho Special Rapporteur confirmed Ago's understending. Tunkin
considered thnt the second sontence conld be deleted without losse. The
Special Rapporteur oxplained that the second sentence tasg intended to
safeguard special clouses concerning revision. Brigps, Rosenne, Yassoen
and Verdroas suggested drafting changes. The Speelal Rapportour proposed
that at tho beginning of the second sentence the words "if guch agreement
is in writing" be inserted. The Drafting Comdttee's rcdraft of the
article; omended as proposed by the Spsciasl Bapporteur, tes cxlopted
unaninously in the follouing formz

A treaty may be amended Yy agreement betireen tho parties.
If 1t is in writing, the rules laid dovn in Part I apply
to such poreenent excepd insofar as the trecaty or the
established rules of on international orgenizetica may
othoruviss provido.

75 It vill be noted that the article is a svbstantial redraft of
Paldock's draft article 67 on which it is based. luch of the discussion
turned on the question of treating revisions like termination, but the

. Commisgion declined to irpose the wnanimity rule, advecated auly by

Tunkin and lachs. The present forrmlation is not as flcxible oo mdght be
degiredy, ond in treating emendmonts like new treatiecs may roflect unduly
the desire of some membors to avoid any encrezchment e the principle
pacte sunt scrvanda. (Tho debate in tho Sixth Committes may indicate that
astrict rules on rovision ond ancndrents do not create problems for those
vho accept the notion of invalidity of wcgual treaties.)
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Article 66 (Hew)(Right of a Party to be consulted in repgard to the amend-
ment or revision of a treaty) _

76 The article; vwhich was form@ar} article 68,- providest

l¢ Every porty has the right to be notified of arny proposal to
amend or revise the treaty and to be conpsulted tvith regerd to
the conclusion of any instrmnent designed t0 emend or revise
it.

2. Paragraph 1 doss not apply to amranmendment by vhich certain of
the partics propose to modify the application of the treaty
as botueen thomselves alone, if such amendrent of the treaty
as between the parties An question -

{2) does not affcet the enjgyment ty the other parties of
their rights under the treaty;

(b) daoa not relste to a provis.{cm derogation from which
is incorpatible with the effective execution of the
objects and purposes of the treaty zs a _wholc; ond

{c) is not prohibited by the treaty.

3. Except insofar as the treatytmay otherviso provide, tho rules
1aid dotm in Part I of these articles apply to the conclusion and
entry into force of any instrument designed to emend or revise a
treaty.

77+ In introducing the article, which was discusocd gimultaneously
with former articles 67 and 69, the Special Rapportour explained that
articles 68 and 69 (as formerly numbered) pose the important problem of
wmanimity in the special context of rovision. Ths fundenental rule
expressed in article 69 vas that an amending or o revising instrument

vould not be binding on states who hed not become partico to it. ile wished
the Comission's viets on his appraach; which tes of a tentative character,
and pointed to the alternative of treating revicion of 2 somsvhat analogous
determination vhich required the agrecnent of all partics under article 40.
BPrigss thought article 68 should consist of paragraph 1 alone and that para-
graph 2 should be dropped. Yazsseen also expresscd reservaticns about para-
graph 2 of the article. Tunkin considered that article 68 (and 69) did not
deal with opendment or revision of treaties but uwith tho conclusion of 2
new treaty, e problem outside the present dlscussim. De Luna favoured

the stipulatian in paragraph 1 of article 68 of & right of consultation.
Pal considered that paragraph 2 should be retained. Rosenne supported,

in Meu of an absolute wnanimity rule, the absolute right of all parties

to be notificd of a proposed amendment and, therefore, to erticle 68
paragraphs 1 and 3, subject to drafting changes. Rudn setl out the two
alternative approaches previously referred to ty tho Special Rapporteur,
Tunkin and Rosenne but did not comdt hirself. Arcchaga considered that
Tunkin and Brigpgs differed less on substonce than in thoir approach on the
threo articles and suggested three separate articles; firstly, a statement
of the possibility of concluding inter so agreements (orbodied in peragraph 2
of article 68); secondly, a provision dealing with the effects of such

- agreements as in paragraph 3(b) of article 693 and, thirdly, the rule of

estoppel in event of prior notification embodied in poragraph 2 of article
69. Reuter comsidered that article 68 dealt with o much broader right than
that to bs consulted, tvhich was the right to participatec in a nogotiation
if entered into frecly. He, therefore, favoured peragraph 1 of article 68
being aralgamated with article 67 in paragraph 3 of articlo 68 and becoming
a scparate article. Tunkin stated that so long as it s rade clear that
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an inter se agreement did not constitute a revision of the earlier treaty
but was in effect a separate treaty, he could generally agrec to the
pubstance of paragraph 2 of article 68. The Special Rapportewr stated

that his purpose had not besn to lay doun a code of techniques for treaty
revision, ths whole subject of techniques was largely a political one which
he had endeavoured to avoid. His whole purpose had becn to analyse the
wristing practice in order to ascertain whether thero wore arny elements
deserving or needing formalisationj ane such element was o vory important
point of law erbodied in paragraph 1 of article 68, the right of all parties
t0 2 treaty to be consulted concerning any transaction relating to its
provisions., Its purpose was to deal with a case vhere soms of the parties
might supplement or vary tho provisims of a treaty as between themselves
alones

. 78, The Specinl Rapparteur in introducing the follouing redraft
pointed out that it constitubed on essential complerment to the preceding
article, primarily on the question of wenimity of the parties.

Anerdnent of multilateral treatia;

1. Bvery party to o multilsteral treaty has the right, subject
to the provisioms of the treaty, '

(a) to be notificd of any proposal to amend it and to
o volce in the decision of the parties as to the actio,
if anys; to be taken in regard to the propoalj

(b) to take part in the conclusion of any instrument
dravn up for the purpose of amending the treaty. :

2« An instrument amending o treaty dozs not bind any party to a
treaty which does not becoms a party to that instrument,
unless it 1s otheruvlse provided by the treaty or by the

- gstablished rules of an internatiomal organication.

3+ The effect of an arending instrument on the obligations and
rights of the parties to the treaty is governed Wy articles

Le The application of an amznding instrument as betveen the
parties thoretc may not bs considered 23 a breach of the
treaty Wy any party to tho treaty not bound by such
instrument if it signed, or otherwvise conscmted to, the
adoption of the text of the instrument.

Se If the bringing into forco or application of an amending
: ingtrument between som only of the parties to the treaty
conotitutes a material breach of the treaty vis-a-vis the
other parties, the latter my terminate or sugpend the
operation of the treaty under the conditions laid doum in
article llvao

He explained that the provisions of the redraft were based a the original
texts of former articles 68 and 69, and o the discussicn in the Commlssion.
Paragraph 1 of the nev text sct forth the right of every party to a
muliilateral treaty to be notified of any proposal for its amendment and

to participate in the negotiations. The rcdraft took into account the

view held Ly some nmembers that the article should specify the right

of every party not moroly to bo consulted and to participate in the
negotiations but also to have a volce in tho decision to bo taken

subject to the proviso conteined in the paragraph. Same of the texts of
the now article 68 were taken from the text of the original draft of
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e_f:mwmupmhymartﬁm Yerdross considered that the new -
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i - The application of an mding ag,reemnt as between 'bhe
. States which become parties thereto may not be invoked by

_any other party to the treaty as a breach of the treaty

- Af such party signed the text of the amending agreement
or clearly :Lndicatad ‘that it did not oppose the amndmm;

00 . '1.‘he Spacial Rapperw ﬁxpla‘ined that in the rﬁdra.f'bs of the
- two articles (68 -and 69 as then ;mﬂaemd) a more clearcut distinetion had
 been drawn between amendments ox : dasigned to apply to all the
. partiss and those intended to ap@la' tq a restricted group only, A% the
- suggestion of Age it was agreed that the words Yas between®. should be
substituted for the words "in relation to", Bartos did not understand the
‘reservation in paragraph 1, beginming with the vords "subjeet to" since
© ‘the established rules of an internatiomal erganizatien could not deprive
. - states of the right to be notified of a proposal to amend the treaty. To so
- suggest would be to sanction tha inaquality of states, Ago explained that
~ when’ $he Constitution of the IL0, fer example, was amended, notification was
sade to all the menbers of ‘the-I10. Moreover, in the case of WHO, the
- organs of that organization were empowered within certain limits to amend -
. treaties without any notification or ‘megotiation and that authority was
" accepted in advance by the maxbnr,m Bartos pointed out that even in WHO the
. Btates had to be duly informed and could raise objection, Yasseen, Tunkin,
. Paredes and de luma all shared the congern of Bartos, Briggs, Rosemme, Ago
- - .and Amado supported the text drafted. Bartos suggested a drafting change,
. vequiring notification. The Sp@ciul Rapperteur said he could agccept the
“insertion of the words "ho have thé proposal communicated to it and" after
= the words "every party has ‘the right", - Paragraph 1 as so amended was

;. approved unanimously, and paragraph 2 was then approved unanimously., -

. “‘further discussion then enstied coneerning paragraph 3 over the questian cf
‘the implication of the phrase "that it did not oppose the amuendzent®;
Tsuruoks stabing thet a vote in favour of a proposed amendient was riot a
promise of ratification, ahd Bartos pointing out that ratification was
indispensable, Tunkin stated that neither a vote nor the signature of the

' ext could be regarded as-a definitive state's atbitude, After some further :
. _-discussion, paragraph 3; with the' 4nsertion of the word "otherwise" before .
i < the words “elearly indisawd', was a.dopt.ad by 13 votes t0 none, with 5 :
- sbstentions. Th_e wtic].a. as a w:hgle. as amended, was adopted unamimously,
a8 follmts: = : . ]

Am%o( nmltilat.aral trea'h:!.es

i R BERE ahamvar ‘it is. propeaed thnt a mltilataral tmty ahcmld

. vl be amended in relation to'all the parties, every party

St AR . has the right to have the proposil communicated te it, and,

_subject to the provisions of the treaty or the established
rq.les of an internatiml crganis&tim,

~-{a)-- to take pard in’ tha dacisim aa to the a.c'bion, :Lf any; .'
"4o be taken in regard to i‘t; ]

e = (b) to take part in the 6unc1usim Df anv agreemnt for the

ol L T e amendmant. of the tw&ﬁ? , : Z

TR ennss ikberidbe s She treaty or by the' establiahad
Sl T ;rules nf an mtarnatiml organination RS TR LT :

(a,) “an ayhaanant mendiag a t;'ea.‘by dchs Bt bi.nd any paz-ty
tn the traaty Hhich dm nurt. baame a party ta sueh ég'eomnt;

=% Ky e : ' (b) mgffm«tho mndmgagmomnt is gamamadhy
P '-li:tic}is SRS
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. -subseqient treaty. This i p
- Lachs that inter se agr amatt are. mt. essentially revisions of treaties but

" mew treaties, and hence the problem is one of conflicts of. treaties(i.e.
-treaties having incompatible mwiﬁm) , rather than revision. Paragraph 3

3. “The applientim of an amding agr aemnt as bet.ween tha Statea i
. - which bécome parties theréto nay not be invoked by any ait.her ;

- 'party to the treaty as a breach of the treaty if such party

. signed the text of the amnding agreément or has otherwise
"_claarly 1ndica‘bed ‘hha:t. 1% diel not oppoae the auiendmnt.

Bl - T I arm, Sovark Ain. slawathan Mest At ia
- originally intended that all paréies eoncur in thé proposed amendments but

it subsequently transpires that some “do not, It should, therefore, be

. dicferentiated from situstions covered in the next article of inter se

agreements inténded as sach 2b imitio. It shonld be noted thal paragraph
2(b) as now drafted is stricter Waldock's original farmulation in that
it treats amending mstrumts {by' rﬁtarenoe back $o ‘article 63) as a .
oneagainthe view of Tunkin and-

is a reformulation of the proﬁsim of foruer paragraph 2 of article 69
prmding for estoppel, but ledves less latitude in’ providing that only -
parties which sipgn the text gf -amending agreements or have otherwise clearly

~ indicated that they did mot oppose the améndment are éstopped from invoking
.- bhe applioation of ‘the amending agreement as a breach “of ‘the Original t;rsaty.
oot ‘The earlier formulation used dooser language, providing merely for- =
.‘.'notification ‘and #m&ul‘bahion,« ‘taking part im the adopbion and waking no
_objectiof to amendments. The article as now drafted probavly represents

progressive development rather than uedifioatim, and lays down stricter
rules than may be desirable if in e agreements are %o provide a

; necessary elmnt of fiexihﬂity ! '.treaty rela,‘bims.

g S
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tultilatera.l treaties between certain

Article 67 (Agresments to mo
of the parties onlys

‘”- Article 67 which was former article 69 (considered in cone
junction with the two preceding articles) was introduced by the Special
Rapporteur as embodying the fundamental rule that amending or revising
instruments would not be binding on states that had not become parties
to its The diseussion of the article largely perallelled that of the pree:<-
ceding articles. Tunkin stated again that he considered that the same
prineiple should be applied to amendment of treaties as it had been
‘applied to termination, Lachs concurred. Rosenne felt that no party
should have the right of veto and no amendment would become binding on
states which had not consented to it, Ruda supported the view of Tunkin
and Lachs that inter se treaties did not really constitute amendments,
al though he was not opposed fo inter se treaties., Arechaga agreed with
Tunkin that the problem of inter se agresments was different from re-
vision, but did not consider it justified the deletion of provisions on
the subject, since inter se agreements had hecome in prutico a necessary
safety valve for the adjustment of treaties to the dynamic needs of inter-
national societys Part of the preceding article might better be combined
with this. Arechaga felt that the Commission should not lay down the
general rule that the minority would be obliged to surrénder the benefit
of participating in a treaty revision. Tunkin intervenéd agein to em~
phesize that inter sé¢ treaties should be treated as distinet from re-
vision since they constituted in effect a sepadate treaty. The Speom
Rapporteur stated that while he would be prepared to accept & greater
separation between the provisious on inter se agreements and those on
revision, he would strongly oppose the exclusion of inter se agreements,
which constituted the crux of the whole problem, and without a referemce
to.this procedure the three articles on the question would become maning-
‘- less. El-Erian sypported the ides of treating inter se agreements as a
uymte ease in a separate article. Deluna pointed out that the inter
se procedure constituted the Iut amonl;r med procuu for ﬁ;e reﬂsi.on
of treaties. 2

83, The Speci.nl Mpportm -htod that it eme& me'hat unreal

to try and draw & distinction between an amending treaty and s new treaty.
Ago thought that it would be dangerous % say only that an inter se agreement
violating the treaty vis-3-vis other parties would give those other parties
the right to ferminate the earlier treaty. The Commission should add that
those parties would &lso be able to make a claim based on state responsi- .
‘bilitye. The Special Rappor teur pointed out that a party which had partici-
pated in a revision could not afterwards maintain that its rights had

been violated by the revision or that the originsl treaty applied as
between itself and the parties to the new agreement, which was a form of
estoppel. He offered to redraft the article together uﬁ the two
Mﬂlﬂl articles, and it was 80 aooi.clad.

8o The Spoei.ll Rap}aortou: mcquntly introdmﬂ a substantial
reformulation of the article, After some further discu.siion, turning
chiefly at the righd to be noti:tiod. tha srticla was ri:fu;rtd. back to
" the Drafting Committee. _ :

85, The Drafting cmitm lubnqmtly proposed a redraft of tha
Article, which left the provisions of the article pmﬁﬂlly unehangad
except for some drafting: !qmomu. 7

6. After further discussion, the Article was mpm by 16 votes
to 1 with 1 abstention, (Bartos), in fhe following forms :

nl,  ‘fwo or more of the parties to & miltilateral treaty may entor
into an agreomnt o mdify the treafy as botrun themselves alone
if -
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(a) the possibility of such agreements is provided for
by the treaty; or !

(v) the nodiﬂcati,oérin question =

(:l.) does notjftcef ‘the enjoyment by the
other parties of their rights under the treaty
‘or the performance of their obligations;

- (41) does not Telate o a provision deroga-
- tion from which is incompatible with the ef«
fective execution of the objects and purposes

‘of the treaty as a wholej and |
(111) is not prohibited by the treatye

2. Except in a case falling under paragraph {1)(s), the eonclusion
_of any such agreement shall be notified %o the other parties to
the treatys Ry Al e -

This article as drafted covers amending inter se agreements intended from

the begimming to be such. While it is based on former article 69 (A/CN,
 4/167/Ada 1), it will be noted that it is a substantiel reformulation. The
arti probably represents a compromise between Tunkin's view that inter

se sgreements should not be covered in the draft articles at all (sinee

they are separate treaties) and the views of those such as de Iuma and
“Yasseen who felt that inter se agreements provide useful device for reflecting
changes in treaty relations. It should be noted that while article (1) was
adopted unanimously, parsgraph (2) was adopted by 13 votes to 1, with 4

~ abstentions - (Rosenne, Castren, Barfos and Lachs)j the flexibility misaing
from article 66 may to some extent be taken care of by the provision at the
beginning of pavagraph 2. Some thought should perhaps be given to whether

the compromise embodied in this article should be left alone or réconsidered
in conjunction with article 66 - :
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_Artiele 68 (Kodification of a Treaty by a subsequent Treaty, by subseguent
~-practice or by Customary Law. :

87. This erticle which was adopted unanimously, providess "The opera-
tion of a treaty may also be modified -

(A) by e subseguent treaty between the pariies relating to the
same subject matter to the extent that their provisions are
incompatible; :

(8) -by suibsequent practice.of the parties in the application of
the treaty establishing their agreement t0 an alteration or
extension of its provisionsj or

(G) by the subsequent emergence of & new rule of customary law
relating %0 matters dealt with in the treaty end binding upon
all the parties."

This erticle is based on former article 73 (Document A/CN,. 4/16744d 3 Fascicle 1)
which in turn incorporated the second bramch of the interwtemporal law, which
had been dealt with in paragraph 2 of original article 56,

88. The inclusion of the article in the section on modification of
treaties rather than in the section on application was in itself a substane
tive dec¢ision. (The complexity of the question is to some extent indicsted

by the fact that, as previously noted, this elément of former article 56 was
originally treated by Waldock as a question of application of itreaties; was
subseguently treated by him, on insiructions ¢f the Commission, under inter-
pretation of treaties; and ul timately 3umi_ ite place in the sesction on modi-
ficatione) It will be recalled that/Tirst branch of the inter-temporal law --
the principle that the terme of a freaty are to be interpreted in the light of
the rules of international law and of the linguistic usege eurrent at the time
of its conclusion, (former article 70 paragraph 1 [B), document A/0N.4/167 Add 3
Fasoicle 1), was eventually embodied in paragraph 1 (B) of article 69. The
second branch of the inter-temporal law == the principle that the legal effects
of a treaty, as of any other legal act, are influenced by the evolution of the
law » is embodied in paragraph (C) of this article. It may be observed that
vhereas the first branch of the inter-temporal law clearly concerns the inter-
prétation of treaties, the second can be regarded either gs a question of
interpretation of treaties or of the application of the rules of international
law to it. By comparison with the original article 56 (2), article 68 is more
conservative; article 56 [2) had stated simply that the application of & treaty
shall be governed by the rules of international law in force at the time when
the treaty is applied, whereas article 68 (€) provides that the operation of

a treaty may be modified ty the subsequent emergence of a new rule of customary
law relating to matters deslt with in the treaty and binding upon all the
parties. The article also, of course, includes in paragraphs (A) and (B)
provisions for modification by subsequent treaty and by subsequeni practice,
under strictly regulated conditionse Given the controversial nature of the
queations dealt with in the article, it would seem to represent an acceptable
compromise between the points of view of those desiring to provide for the
need for change and those wishing to ensure stability in the laws The pos-
gible implications of paragraph (C) for the Canadian position on Law of the
Sea should also be borne in mind. : ;

Section I1T- Interpretation of Treaties.

89. A number of members of the Commission had expressed doubts a8 to the
possibility of developing articles on this guestion, and the production of
articles on this topic represents a considerable achievement by Waldoek and
by the Commission. i
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Article 69 (Gencral pule of interpretation)
90. Tois article, which was adopted unanimously, provides:

e A treaty shall be interpreted in goed fajth in accordance with
the ordinary meaning to be given to each term @

(2) in the contect of the treaty end in the light of its
- objects and purposes, and

(b) in the light of the rules of general' inteynational law
in force at the time of its eonclusions

2. The context of the txeaty, for the purposes of its interpreta-
tion, shall be understood as comprising in addition to the
treaty, including its preamble and annexes, &ny agreement or
ingtrument related to the treaty and reached or drawn up
connection with its conclusione :

Fe There shall also be taken into account, together with the
context,

(a) eny asreement between the partiss regarding the inter
pretation of the treaty; '

(b) eny subsequent practiece in the application 6f the treaty
which clearly established the understanding of all the
parties regarding its iunterpretation.®,

1. It will be noted that this article embodies elements originally
contained in articles 70 and 71 (A/CN.4/167/Add 3 Fascicle 1)s  The paragrsph
1 is simply the former article 70 (1) with fhe change that the objects and
purposes of the treaty are now siressed in paragraph 1 (A) in lieu of the
phrase "in the context of the treaty as a whole," This was done mainly at

the urging of Tunkin and Lachs. (Paragraph 1 was adopted by 12 votes to nonme,
with 3 sbstentions). It is worth noting, however, that paragraph 1 (B) of
article 69 remsins almost identical to paragraph 1 (B) of original article

70y although Tunkin pressed strongly for the deletion of the words "in force
et the time of its conclusion." Paragraph (2) of article 69, (adopted
unanimously), incorporates paragraph 1 of former artiele 70, while parsgraph

3 of article 69 is based iu part on peragraph 2 of article 71« The signifi-
cance of the changes made is mainly that in the descending order of sources

of interpretation laid down in the arti¥le, preparatory work is not referred

fo all as a primary source, largely =8 a result of the views of Tunkin end :
Lachs, but some other members shared their views, =nd while subsequent practice
is ineluded, it is de-emphasized. The importance of the article is essentially
that it ecould bring about uniformity of practice in interpretation, amd this
purpcse seems adequately served by the article, whatever doctrinal 4if ferences
it may provoke. (Possible relevance of article to intérpretations of such
ferms as bays or territorial waters should, however, be borne in mind.) .

Afticle 70 (Further means of interpretetion)

92, This article, adopted by 13 votes to none, with 2 abstentions (Ruda
and Yasseen) provides:

93. "Recourse may be had to further means of interpretation, ingluding
the preperatory work of the ireaty and the circumstanceés of its conclusion,
in order to verify or confirm the meaning resulting from the application of
article 69, or to determine the mesning when the interpretation aceording
to article 69 - :
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()  leavas the meaning ambiguous or obscurej or

(B) 1leads to & result which is manifestly sbsurd or unreasonable
in the light of the objects and purposes of the ireatfy."

. The article is Vvased in part on former article Tl paragraph 2 (A/CN.
4/167 Add 3 Fesciocle 1), and lays down the various subsidiary means of inter-
pretation which may be resorted %o when the primary sources and rules provided
for in article 69 have proven inadequate. The confroversial quéstion of the
value of preparatory work and circumstances of conelusion of the treaty is
settled by the provision making recourse % them permissible as means of
interpretation only to verify or confirm the meaning resulting from the prior
application of article €9 or to determine the meaning when the application

of article 69 leaves the meaning ambiguous or obscure or leads to.a result
manifestly sbsurd or unreasonable in the light of ithe objects and purposes

of the ftreatys The views in the Commission varied from those of Ruda, who

did not want preparalory work referred to at all, to Yasseen, who thought

it should be emphasized more, with most of Commission gomewhere in between.
Rosenne and Agoy in particular, thought if unrealistic fo attempt & prevent
recourse to travaux préparateirés. While the article reflects the majority

view of the Commission, it may raise doctrinal disputes mt/h 6th Commitiee.
e

Article 71 (Terms having a special meaning)

95, This article,; adopted 14 votes fo nome, with one abstention
(Paredes), provides: "Motwithstanding the provisions of paragraph 1 of
article 69, a meaning other than its ordinary mesning msy be given %o a

term if it is estsblished conclusively that the parties intended the term

to have that special meaning," 'The article is based on former article 72
(A/CH .4/167/Add 3 Fascicle 1), but in order o reflect oriticism made by

Ago and some others thaet interpretations intended to give the fullest weight
and effect to a treaty would necessarily embody en extensive approach, the-
article refers to terms having a special meaning instead of laying down the
more commonly accepted view, that the natural and ordinary meaning of a freaty
be given effect. The usefulness of article is somewhat doubtful, but it
could have some importence in determining on whom the burden of proof falls,
and it is backed by considersble jurisprudence., Moreover it helps fill the
general need for uniformity of practice in intserpretationsof treaties, and
seems agceptable as such.

Article 72 (Treaties drawn up in two or move languages)
96, This article, adopted unanimously, providest

"]« When the text of a treaty has been authenticated in
accordance with the provisions of article 7 in two or
more languages, the text is authoritative in each
language, except in so far as a different rule may be
agreed upon by the parties.

2 A version drawn up in a langusge other than one of those
in which the text of the tresty was authenticated shall

also be authoritetive and be considered as an authentis
toxt if -

(A) the parties so agreej or

(B) the established rules of an internstional oxganization
so provide."

97. The article incorporates, with only slight changes, the substance
of former article 74 (4/CW.4/167/Add 3 Fascicle 2), and seems acceptables
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Artiels 73 {Interpretation of treaties having twe or wmore texts)
#-'—-——-— 7

This artiele; which was adopted unaimously, provides:

The different authentiec texts of a treaty are equally
authoritative in each language, mmleécs the treaty. iiself
provides that, in the event of divergence; a particular

text shall prevall.

“The “‘terus of a ireaty are presumed to have the same

meaning in cach text. Exeept in the .case referred ¥o in

. paragraph 1, when a gomparison between two or more

authentic texts discloses a difference in the

éxpression of a term and any resuliing ambiguity or
obscurity is not removed by the application of articles
69=72, a meaning which so far as possible reconciles the
different texts shall be adopted.,

The article is an abbreviated versioh: of former article 75 hut

Atsalso deletes the clause for providing that where the meaning of one text
is clear and the other is not clear, the former would be adopted. (This is
niow left to interpretation) ' The provision contained in paragraph 5 of the
original version concerming pegsible use of non-authentie texts when all
other mebhods of interpretation have falled to yield & meaning was also
-dropped on the grounds that it might be danger-us. The article should prove
generally acceptable in its present form., :
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ACTION cow
FM COMCENTRE GENEVA OCT30/64 CONFD B
TO COMCENTRE OTT SVC201 IMMED

REF OURTEL 1405 0CT29

PLEASE MAKE FOLLOVING AMENDMENTSS
PAGE1,PARA1,LINE 4 QUOTE COMPREHENSIVE FORMULATION),PARYTEY BECAUSE.
THEY WERE UNQUOTE.

PAGEA4, PARA4,L INE 6,QUOTE GOOD FAITH,OF REF TO TERRITORIAL
"APPLICATION,AND OF NOTION OF UNQUOTE.

- PAGEA4,PENULTIMATE LINE QUOTE ITS DELETION.WHILE CRITERIA OF A UN-

QUOTE.
PAGES, PARAS,LINE 12,GUOTE OTHERWISE PROVIDES UNQUOTE.THIS ART WAS
ACCEPTED BY UNQUOTE. |
LINE 17,QUOTE VOID AND CASE WHERE ONE OF PARTIES FAILED UNQUOTE.
PAGES,LINE 5,QUOTE A FORM OF COLONIAL CLAUSE,IN SPITE OF UNQUOTE.
LINE 7,QUOTE OPPONENTS OF COLONIAL CLAUSES.YASSEEN UNQUOTE.
LINE 13,QUOTE ON THIS POINT),CONSIDERABLE UNQUOTE.
PAGE7,LINE 5,QUOTE EL-ERIAN AND ROSENNE),AND MAY PROVOKE SOME UN-

QUOTE. :
LINE 6,QUOTE DISCUSSION IN 6TH CTTEE.WHILE ART IS UNQUOTE. ‘
PAGE8,LINE 17,QUOTE UNQUOTE,A PROVISION NOT RPT NOT UNQUOTE.
LINE 20,QUOTE POUR AUTRI RPT AUTRIDAND MAY UNQUOTE.
PAGEZ1,LINE 12,QUOTE DE-RPT DE-EMPHASIZED.THE IMPORTANCE UNQUOTE.
PAGE22,LINE 18 QUOTE SIZED MORE,WITH MOST OF THE COMMISSION UNQUOTE.
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ACTION COPY s gl

FM COMCENTRE GENEVA OCT29/64 CONFD

TO COMCENTRE OTT SVC200 IMMED

REF OURTEL 1405 0OCT2S

PSE AMEND REFTEL WITH FOLLOWING CCN BEFORE DISTRIBUTION
PAGE SIX LINE 22

DELETE FROM (SEE TO BEGINS:
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TO: N -N) wtt
FM COMCENTRE GVA OCT29/64 CONFD | :
> T
TO-COMCENTREOTT SVC{S8 .IMMED 4 FET LA0

REF OURTEL140]1 OCT2R
ORIGINATOR REQUESTS FOLLOWING CCN BE INSERTED PAGE FOUR1401 BETWEEN
LINE ENDING 1966.) AND LINE COMMENCING COMMISSIONS DECISION ETC.
QUOTE: FOREGOING DECISIONS WERE TAKEN HAVING PARTICULAR REGARD TO FACT
THAT TERM OF OFF ICE OF PRESENT MEMBERS OF COMMISSION EXPIRES.AT END
OF 1966 AND THAT IT WOULD RE DESIRABLE TO"COMPLETE BEFORE THEN STUDY
OF LAY OF TREATY AND SPECIAL MISSIONS SINCE THESE DECISIONS FOLLOY
PREVIOUS DIRECTIVES OF ASSEMBLY, THEY SHOULD NOT RPT NOT GIVE RISE TO
CONTROVERSY IN 6TH CTTEF, '

72 COOPERATION WITH OTHER BODIES UNQUOTE

COMMISTIONS: DECISION ETC ETC
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- fusis ACTION COPY
9P & s

FM GENEVA OCT25/64 CONFD
TO EXTERVAL {405 IMNED
*REF YOURTEL 1325 0CT20 AND OURTFLS 1401 AND 1402 0CTeE
© LC REPORT--LAW OF TREATIES

COMMISSION,PARTLY RECAUSE, AS IN CASE OF PARTS I AND II,HIS ARTS A

" JTENDED TO BF TOO LENGTHY AND DETAILED( PRESUMARLY IN ORDER TO PRESENT g%ﬂQU/
COMMISSION WITH COMPREMENSIVE FORWULATION).PARTLY BECAUSE THEY WERE \Cji
NOT RPT NOT( AT LFAST IN VIEW OF SOME MEMRERS OF COMMISSION)UP TO STAN d“\.
DARD OF THOSE OF TWO PREVIOUS PARTS, AND PARTLY BECAUSE OF NEED TO
REFLECT IN DRAFT ARTS VARYING POINTS OF VIFW IN COMMISSION ON COMPLEX
QUESTIONS, SUCOESS OF COMMISSION IN WORKING OUT AGREED SOLUTIONS HOU-

EVER WAS DUF IN LARGE MEASURE TO WALDOCKS FLEXTRILITY, SCHOLARSHIP
v HARD WORK AND HE DESERVES MUCH OF CREDIT FOR SATISFAGTORY RESULTS

* ACHIEVED ON THIS DIFFICULT TOPIC ON COMMISSIONS THIRD TRYs . '
5.FOR REASONS OUTLINED REFERRED TO IN PARA 2 OURTEL 1401,DRAFT ARTS
OF THIRD PART OF LAW OF TREATIFS, AS THEY EMERGED FROM COMMISSION VERE
SOMEWHAT LESS LIBERAL IN APPROACH THAN THOSE ORIGINALLY DRAFTED BY
WALDOCK AND IN AT LEAST SOME CASFSCSEE COMMENTS RFLOV ON ORJECTIVE
'REGIMES AND ON RIGHTS AND OBLIGATIONS FOR INDIVIDUALS) COMMISSION MAY
HAVE BFEN OVERLY CAUTIOUS, IT IS OF RELFVANCE THAT AS APPEARS BELOV
SEVERAL MEMBERS ABSTAINED ON VOTES ON SOME ARTS,
3.FOLLOWING DECISIONS SHOULD RE NOTED: | . _

(AYREQUEST THAT GOVTS COMMENTS ON THIRD PART BE AVAILABLE BEFORE I/
COMMENCEMENT OF 18 TH SESSION OF ILC IN 1966.

s : 000359
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"“PAIGE Two-1 405 bt e £ x
(BINOT RPT NOT/TO DEAL WITH QUESTION ‘OF LEGAL LIABILITY ARISING FROM
A FAILURE TO PERFORM A TREATY OBL;GATION(RAISED.IN ORIGINA; FORMUL=-
ATION OF ART 55), SUCH QUESTIONS FOR INSTANCE AS GFNERAL PRINCIPLES
GOV?RNING REPARATION TO BF MADE FOR A BREACH OF A TREATY AND GROUNDS

- THAT MAY BE INVOXKED IN JUSTIFICATION FOR NONPERFORMANCE OF A TREATY
¢ALSO TOUCHED ON IN ORIGINAL ART 55) WERE LEFT ASIDE TO RBE INCLYDED
IN SEPARATE STUDY OF STATE RESPONSIBILITY: ¢ SEF HOWEVER ART 63 AND

/. COMMENTARY ON IT.)WHILE THESE DECISIONS SEEM CONSISTENT WITH NATURE
AND SCOPE OF TOPIC SEF TREATY SECTS COMMENTARY OF MAY1(PAGE 20N
DESIRABILITY OF SUPPORTING DUTY TO REFRAIN FROM ACTS CALCULATED TO
FRUSTRATE OBJECTS OF TREATY. ,

 (C)QUESTION OF SUCCESSION OF STATE AND GOVTS WHICH AROSE IN CONN-

 ECTION WITH TERRITORIAL SCOPF OF A TREATYCFORMER ART 58)AND EFFECTS
OF TREATIES ON THIRD STATES( FORMER ART 61),WAS ALSO LEFT ASIDE FOR

. SEPARATE STUDY OF STATE SUCCESSION. AS NOTED RELOW IN DISCUSSION OF

CART 57 QUESTION OF TERRITORIAL SCOPE PROVOKED POLITICAL DERATE ON
COLONTAL CLAUSES, SIMILARLY QUESTION OF EFFECTS OF TREATIES ON THIRD
STATE BROUGHT OUT DOCTRINAL DIFFERENCES NOT RPT NOT UNRELATED TO
.POLITICAL ATTITUDES,
¢DINOT ‘RPT NOT TO INCLUDE PROVISIONS DEALING WITH POSSIRILITY OF

EXTENSION OF A TREATY T0 TFRRITORY OF A THIRD STATE WITH ITS AUTHOR-
IZATIONCFORMER ART 59).GROUNDS OF DECISION WAS RARENESS OF PRACTICE,
BUT QUESTION ALSO PROVIDED DPPORTUNITY FOR FURTHER LOWKEY EXPRESSIONS
OF ANTICOLONIAL SENTIMENTS,

I..3

000360




Document disclosed under the Access to Information Act -
! Document divulgué en vertu de la Loi sur 'accés a l'information

BEST COPY AVAILABLE

~ L
) - . 4 | AT 1 ;
L 4 A NJIN bt L & L LU J ks "
|
FALE CFC vl % R 1
~ d4 : e inauy b &
- w AN ” | 1 =
L L 1t [ v -
L > 440 i » R 1 1 i BV Ll 8140 -
- 1
! e 3 55 | i
- - IR . 19 A 1 1 L 8 P S I T T
=5 AT -
i 3§ | s J 4__[_, 10 i |
Fhl 2 b & d BN B O ¢ Joo LN 1 -
v ) o i o( e = 1" ). =] u
4 VO [ ¥ S L A L 3
T
ERAAY & 4 - & Uad o . I
- i L i g
JARA LN L 0 : ] -
5 9 4 e no - > & i | i 4 | 1 X ¢ S
YD = &
- sy 1 ¢ ! - UL o1 1U JLE 4 !
- L i & R~ [ ]
(F) I
ZadAd 11 Ny - i O | GV AL L o
J i Vi L 4 - iU
- . 1 T =
EnpuU LU ELIIEVE & F Lo Lo Vel B i 2 ¥ 0 J |
( 1 & g
e} 3 PRI | i Llu ANy =) Jd 7 o )
2 J FRY o J L
N CO Dy 1 LAC CTAS EL=ERIAN ARE CH jjele D.-AGO
1 3
. « 1k wp B h X - < <y ~ Wil - SN ) Iy >
LU D 1| . 1 AU il onRvuL U “Snnf g - 4 i VD UL L
- 7 ~ T
1l 1LV ® 5 § i i L L i = L 1 JLvlolw J J J i . L
Ll 4 4 15 — 4 s - 5 4w Tiso il B
oy -
. ‘: 4,'. - 4 I} P S — - s pe - L / s » - -
7 {
2k 4 i )o, v L i i o | g RS Vi 4 J | =
— — - o b 3 i - — 4 ¥ < - b W L o4 ¥ —
+ F "
Tzl 4 - A . . & L 1194 o \ ’ YT
FErE b & y v L U Lavi3 W R LUy AT, JloH 1 1L C (P B & 4
JUILU B8 i | Uit L MMADUL ViV ¢ d J U3 i 1§ 4 L
el
VA
- - . o
gt 1 Q9 J AP LGULA 1y L] a 19 PO LN i L Jul -4 ALo UVNUL i - & ot

4.9@- b
4

BEST COPY AVAILABLE

000361




" T
! Ny
1 |
. 4
|

L

—

|

oo
Sl
Vi1

i -
. | "
i

J

FE |

BEST COPY AVAILABLE

LUNARLLE 'Y L o AV L= vl - » ud i g o bt
= T
= J i 4 J 4 = i | vl
=l w) BUVER BLAS fw b | F \ 2w o ¢ 9
. ] o
Wl g I o o Lo 9 J 1
110 UL LU d i J 1
g | .
.
J 4 i 4 X - I § v 4 1
|
> L i /9 !
1. i i |
o 1 =2 8 E 4 L i 8
. - — ’ —
iod S - | iV JB - W NEgil L bt L™
' L 4 L, .\
1 L ) | ” /i - 2 JIN
4 1 L 1
- - . A  §
L v Ll 4L i FYo R S
| | 1 I
— bk - - 1 - - >y
. F A e I b W gk
- o A ’ s A
re
LB B

BEST COPY AVAILABLE

000362



‘ Document disclosed under the Access to injormat
" Document divulgué en vertu de la Laf sur I'aacés a !’mjormaﬂen

b 22

BEST COPY AVAILABLE

PR RIVE 1405

“STRONG RESERVATIONS ABOUT ITS INCLUSION AS'A LEGAL PRINCIPLE FORNING
AN INTEGRAL_PART. OF, FUNDAWENTAL RUL EgBONCE PT HAY - BE :xPECTzﬁ 10§ 14D
GENERAL ACCEPTANCE AS.A PROGRESSIVE.ELE Qu.x GONSISTENT W ITH) GONTENPO-
RARY \INTERWATIONAL LAW AND ‘ART ‘A5 A WHOLE SHOULD PROVE BENERALLY
ACCEPTABLE IN 6TH CITEE. g ; e :
‘SsFORMER 'ART 56 (INTER-TEMPORAL LAWIWAS DELETED ANEL A REFORWULATION OF
ALPART OF 1T INCLUDED AS ART &3 1IN SEoT 0 nungICATIGu,(axscﬁssaa

S HELOW)\ PRESENT ART 56(APPLICATION OF & TREATY. IN(POINT OF T4HE),ADOP-

TED- UNANTNOUSLY,BASED ON FORWER ART 57,PROVIDES AS FOLLOWS:QUOTE(1)

PROVISIONS OF A TREATY DO NOT RPT NOT APPLY TO A PARTY-IN RELATION -TO
ANY FACT. OR ACT WHICK TOOK PLACE OR-ANY SITUATION WHICK CEASED TGO -

EXIST ‘BEFORE DATE'OF ENTRY INT0 FORGE OF TREAIY WIIH RESPECT TOTHAT
PARTY UNLESS CONTRARY,APPEARS FROM TREATY.(Z)SUBJ&CT‘TO ART. 53, PRO=
VISIONS OF A TREATY DO NOT. RPT-NOT APPLY 0 5#@RTY IN RELATION TO

ANY FACT#OR ACT WHICH TAKES PLAcE*OR ASY SITUAT 10N vHICH ixliT:fAﬁTﬁa

T?LAIY HAS V_As:J 70 BE. "IN FORCE, WITh.HES"Cl 10 THAT PARTY UNLESS

J

TREATY uimw.llm PROVIDES.UNQUCTE IHI.—: ART WAS-ACCEPTED BY COMNM I:;IO.\J.
AFTER R?LAL IVELY. MINOR DRAFTING L.Hn' iS STVL'?;AL- !.'1;521151‘35 QUERIRD -ORI &
uIJAL "{ F T0 QUOT: FACT S UR 5*&11}:.';18 WJNGJUUT: ANDA "{EF It A .LATER - 7
VERSION TO QUOTE-'FACTS: AND- SITUATIONS Ul\QLJl_,.ALThUULh ART ‘WAS
ADOPTED -"?\‘IA"\IIE"iOUSLY PAREDES ':;‘AINI‘AI:.\M:.U A riz,o;h\!mIOvl CONC;..th\.a.._
‘ l‘PROBLEé’J QF TREATIES Whluh WERL NULE AND VOID AND CASE  WHERE:ON OF
"PARTI"S FA’ILED TO PEREORN"ITS J.MJL,RTAKING:: UNDER. & ‘TREATY.ART ' ::HOJLD

‘ GENERALLY ACCEPTABLE AS .)n:-‘srn_J.@
6 +ART 57(TERRITO.~{IQL SCOPE OF A 1rL.ATY)AuUPT“.) 16 ‘JJT S TO qua:.;
ONE ABSI}.‘:i@IGJ(PHPL.DL-J)FROVIL}J..S QUOTL SCOPE .OF APPLICATID’\J

P A8 LI S S

ee o O :
BEST COPY AVAILABLE
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OF A-TREATY EXTENDS TO ENTIRE PERRITORY OF EACH PARTY,UNLESS: CONTRA-

RY APPEAR.S FROM TREATY UNQUOTE+THIS:ART IS5 A MODIFIED \iERSIO\] CF

FORNER ART 58 DFKA:_‘JUOfi TERRITORIES FOR W HICH PARTIES ARE "INIER-
QATIGN@LLY RE SPONSIBLE UNQUOTE CO ONTAINED TN ORIGINAL VERSION WAS
ATTACKED BY EL-ERIAN AS A& FORH OF COLONTIAL (CLAUSESIN SPITE ‘OF EXPL-
ANAT ION: BY ‘SPECIAL RAPPORTEUR THAT HE HAD' USED :A FORH OF WORDS A€C-
SPTED IN¢ OTHER INSTRUMENTS BY OPPONENTS-OF COLONTAL CLAUSSS.Y ASSEEN
| FLIAS TUNQIV BARTOS AND LACHS VIGOROUSLY OPPUSED. PROVISION,AND 10ST
UF HER ~‘"P-aavﬁb OF CL%H.::IGJ UJK»CU:«:RLU N 1TS DELETION"TO AUOID ANY
" POSSIBLE nxauNa-R TANDING .,huJLJ whalgau REPS. RAISE QUESTION OF
NEED rOR SOME - PROVISION SI" ILﬂm TO ONE DELET [£D 3 ¢SEE LEGAL DIVS MEMO

MAY1 PAL}}L g cONcCLuDING THAT 1IT m.n.n.:: #0oST J;:; TRABLE THAT LAW BE

U)

C:..T\TAIn 0N THIS POINT).CONSIBER nJLE OPPOSITION COULD BE EAPECTED
F&ON L.:) S AHJ DGV IL.f ..)LU\.J. ‘ |
T.ART 58(GENERAL RULE LL‘SIT NG EFF‘_ECT-S OF TREATIES TO PARTIES),ADOP-

TED 14 VOTES TO QJJ’:,5 ABSTENTIONS, PROVIDES  QUOTE. TREATY ARPLIES Ou=

ANY nI‘aHTS 'JPU?- A STATE NOT n}"l o _Tf Hrﬁ.TYlid Ii"““ﬁd:\hu BRACKETS BE=-
GI”J"-UJJ.!. HOJI IT‘" L;u“D:_. \IT"D&JAHM JKF\C":EWQ &..-LJL)-’JK\‘JLJULL. R"LI{ IJAHY

YOTE ON ART.-UP TO APRT 'IN SUUARL BRACKETS WAS 16 FOR T0 NONE AGAINST

3 ABSTENT IONS.PRELIV INARY VOTE Ol PART 1IN/ SQUARE BRACKETS WAS 8 FOR,

5 AGAINST, 7 ABSTENT IONS.(SEL ATTACHED NOTE) (BEGING:=ART 1S A MUCH
SHORTENED VERSION 'OF FORMER ART §1 AND REPRESENT ATTENMPT AT COMPRONI-
'SF BETWEEN VICW THAT TREATY CAN CREATE RIGHTS.FOR THIRD STATES AND
SN TEW

v BEST COPY AVAILABLE
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THAT IT C ONLY P I INCHOATE RIGHT CANE CCEPTED JEC=
LINED, D-SHOULD RER CONJUNTION WIT SUCEEDI Iy ARTS . QUEST~
10N« OF INCLUSION OR DELETION OF PHRA )TE WITHOUT ITS CONE [ UN@-
JTE T .IN SQUARE BRACKEIS :WAS OPTED .18 VOTES. TO 5 WIT
4 ABSTENTIONS,(YASSE TABIBT :ElL.=ERI } 1) Y PROVC 0
DISC I I Bl ) I 08 L L PR L. IS [. INFLEXTIBL 5Y-.COMPARI Y
ITH -VERS1 F POSED- BY LDOCK, IT UNOBJECTIO L ) JL=-
ITICAL OR. -LEGAL POQINT. OF;VIEW, Y ING 1T JES AGCCEPTED L PA-
CTATERTI IS C JCENT. NEC PROSUNT.
+ART. 59(] \T1I ROV IDI OBLIGATION OF THIR TATES), JPTEL
I MO0 ROV 1 UOTE ‘A IGATI Y I F A STATE. ERD
PRAJIST OF T A T T HIC { 55 3 PT OT 2 TY 1F ‘PARTILE
INTEL PROVISION TG BE EANS OF ESTABLISHI THAT OBLIGATIC D
STATE 1 STIC A PRESSLY ED- TO B 50 BOU JUOTE, THI
ART 1IS. A CONE 3 F PAR 1CA) (B)OF :FORNE I G2y TAT
ESSENTIAL 'RULE IN.SI LANGUAGE. IT Ul OTED HOWEV THAT
FOF PR SION @PERMITTED 1 I COi I TO OBLIGATI g VI CAS
THIS T T+RPT “NOT cRMITTED. BY P ENT SIONGIT 15 ) JTING
T I INTERVENTIONS ST SING: AGF T40F=STAT AS BASIS OF
CONVENTIONAL AND CUSTOMARY INTER ONAL: LAW4D ION  OF “JUS COGENS
AND WHETHER STATES COUL - INT {STE OF :TREATY RELATIONSHIF
COULD FORESHADDW TREATMENT OF CYPRU YESTION 1 - e
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PAGE EIGHT 1485

PROV.IDES:QUOTEC1)A RIGHT MAY ARISE FOR A STATE FROM-A PROVISION OF A
TREATY TO WHICH IT IS NOT RPT NOT:A PARTY.IFCA) PARTIES INTEND PRO-
VISION TO ACCORD THAT: RIGHT EITHER TO STATE IN-QUESTION OR TO A GROUP

OF STATES TO WHIGCH IT BELONGS OR TO ALL STATES,AND(EYSTATE EXPRESSLY

ANCE WITH PARACI)

\.l')

SHALL COMPLY WITH CONDITIONS FOR ITS EXERCISE PROV=

IDED. FOR IN TREATY OR ESTABLISHED IN CO

f)
1
o
—
—]
—
]
—1
i =

TREATY, UNQUOTE

PARA 1 OF THIS ART IS :-A.CONDENSATION OF PARASZ(A)AND(B)OF FORMER ART
62(REF ORMULATED AS ART 62-A)(PARA'1 WAS ADOPTED 18 VOTES TO NONE,ONE
ABSTENTION, (VERDROSS) ,PARA 2/ WAS ADOPTED 17 VOTES TO NONE,TWO ABSTEN=-

TIONS¢BARTOS AND RUDA) Y ART PROVOKED DOCTRINAL DIFFERENCES,ARECHEGA

IVBERIVE DIRECTLY FROM TREATY AS SHCH WHILE AGO REUTER YASSEEN AND
ELTIAS: . CONSIDERED IT AS ARISING OUT.OF SUBSEQUENT COLLATERAL AGREEME-

SHOULD BE NOTED THAT CONDITI-

TREATY UNQUOTE,A PROVISION NOT' RPT NOT COJTQIHED IN EARLIER FORMUL!
10N, WHILE ART IS ATTEMPT TO ‘USE NEUTRAL LHHEUASE FORMULATION SEEMS UW
DULY RESTRICTIVE( E.E EGAL DIVS MEMO MAY! RECOMMENDING SUPPORT FOR
STIPULATION POUR AUTRE)AND MAY THEREFORE PROVOKE DOCTRINAL CAND HENCI
POLITICAL)DIFFERENCES” IN 6TH CTTEE,

19,ART €1(REVOCATION. OR AMENDMENT OF PROVISIONS REGARDING OBLIGATIONS

ADOPTED. 14 VOTES:-TO NONE,3 AESTENTIONS,

<
=t
=
0
L L]
&
=y

...... JOTE WHERE AN OBLIGATION OR A
HAS ARISEN IN ART 58.0R ART 6@ FOR A:STATE FROM'A PROVISION
..S

BEST COPY AVAILABLE
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“REVOKED "OR_AMENDED- ONLY WITH CONSENT OF THAT STAIE, JQLHDH IT - APPEARS

.‘RdSTRICTIVL VEESIJ« QF “FORMER ART 64 AND LhiLuVIJLMNDLD IO REASSURE

'LLCOHh APPLICARL: TO STATES NOT nFl PAR
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‘FﬁﬁENNEIAﬁ | , | i AL
::Or A TREATY TO WHICH 4T 15 NOT RPIINOT A PARTY,PROVISIONS MAY EE :

”'FHDM TREATY THAT'PROVISIGN QASVINTEﬂogu TO'BE REVO CADLQ UNQUOTE ¢THIS

]A?T -WHILE UASZJ ON..PARA 3 OF FORMER ART.62 ENBODIES CONVERSE:OF NOT <

ION CONTAINED® IN EARLIER VERSIQN,WHICH STIPULATED THAT "PROVISIONS

: WITHOUT GONSENT OF STATE CONCERNED UNLESS CONTRARY WAS:PROVIDED 3

PRESENT “VERSION PROVIDI&G'FOR REVOCAT.ION OR ANENDMENT ONLY WITH CoNn-=

SENT*-OF, STATE -CON LHULU UNEESS TREATY PROVIDES OTHERWISE SEEMNS;#ORE

LIKELY TO PROVE' GENERALLY .ACCEPTABLE THAN ZARLIER vsﬁszaw.
11.ART “62(RULES IN ‘A TREAT-Y-BECONING :GENERALLY BINDING THROUGH INTER-

NéTIONAL CUSTOW) ADUPTEDluiﬂﬁlFOUSLY PROVIDES QUOTE NOTHING IN ‘ART 58

-,

TJ c@ PRECLUDES RdLuD SET FOnTn' NA TﬁLHT FROM BEING BINDING UPON

STﬁTES NOT" RPT NOT PARTIES, TO Trﬂf T%EQMY IF THEY. HAVE BECOME CUST=-

“OMARY RULES"OF INTERWATIONAL LAW UNQUOTE THIS a%r IS A SLIGHTLY MORE

- THOSE REGRETTING DELETION OF ARE ON" OBJECI IVE REGINES;TENDS TO LEAN

TOWARDS TUNKINS VIEW THAT ONEY BINDING 'RULES OF INTERNATIONAL LAW

“'(UHICH ‘CAN,IN HIS VIEV ‘BECOMEISUCH: ONLY.B8Y CONSENT)CAN ‘GAUSE PROVIS-

IONS IN A 'TREATY.TO:BECOHEL BINDING uNICTBTES NOT :RPT-NOT . PARTIES TO

IT.EPRLI*P Vaﬁéi&& PERMITTED PﬁINuIPLES QF LAW CRATHER THAN“RULES)TO

VI

iTIES THERETO: IN CONSEQUEN~-

'Ci OF F ORMATION. OF AN INTHHNATIOvHL bﬁglﬂd EMBODYING THESE : PRINCIPLES

‘DIFFEF” C &Y HOWEVER,BE UAL Ob APPHHDIV,ANH Ahl SEENS ACCEPTABLE.

12.ART 6¢(ADPLIJnLIU; OF TREATIES thluu_I¢CuﬂPHTIoL; PROVISIONS) 4

' ....1E|'|"|‘
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PATISLE UVQUOTE HAS BEEN SUBSTITUTED (AT AGOS SUGGESTIONIFOR PHRASE

"= 5. QUOIE 'LV CONFLICT UNQUOTE .PA?A PAY: DOWN: THAT .EARLIER' TREATY SHALL

“PREVA IL::ONLY ‘WHEN SEGOND TRVATY‘nO PROVIDES WHEREAS® EARLIER VERSION
‘PﬁRiITT“D THIS TO OCCUR:WHEN I&Txurlum APPLAﬁuu_nRON TERMS: OF A.TSEA-_

LTy THE CIRCUNSTANCES OF 1TS CONuLUbIO 0% STATEBENTS OF PARTIES.THERE
<WAS /A SHIFT OF EMPHASIS ALSO.IN PROVIDING(IN PhR: 2. OF PRESENT

&

VERSIONDTHAT EARLIER TREATY PRLVAILS,.h*HMAD FORMER VERSION PuOVIQvo 
THAT 1T PREVAILED IN S0/ FAR-AS POSSISLE IN & HANNER CORPATIBLE VITH w7 14
" PROVISIONS OF ‘SECOND TREATY. PARACS ‘18 A SRIEFER VERSION OF PARA '3 OF g
on s RS AND CONTATHS NO.RPT N0 anB“TAhlIVL‘uHAﬂGLb.PHRH 4" REAR HAma;5 7;* '
| ,‘Aﬂb ALTERS PROVISIONS' OF PARA 4 ART 653 LisTeAD OF LAT?R-TRTATY PRE =,

e |

VAILING'AS BETWEEN' STATE PARTIZS 10, BOTH TRE ATIES jWHEN Ti0 ThLATIL»
ARE. N GONFLICT,AND PARTI5S TO-LATER TREATY DO NOT RPET NOT INCLODE”
ALL PARTIES TO EARLIEZR fangY,cgn STIPULATED TN ART §5.43 CB) , PREGENT
VERSION PROVIDES THAT EARLIER TREATY. APPLIES T0 SATENT-THAT  ITS PROV-

| ISTONS ARE WOT RPT NOT INCOMPATISLE WITH THOSE.OF LATER TREATY.
- THIS CHANGE: SEZMS TO 52-AN. TWPROVEMENT. AND SHOULD WO RPT WOT RUN
INTO' OPPOSITION.ANDT HER GHANGE. INPARA I THAT 400V IS SONEWHAT: STRIC
" TER THAN 4(CYOF ART 651§ THAT PROVISION ma<1ua IT NECE SSARY. ONLY
(4 THAT SECOND STATE BE AMARE OF EXISTENGEOF EARLIER TREATY HAS BEEM:
 DELETED. IT SHOULD. BE NOTED THAT PARA5'.TS A NEW PROVISION,INCLUDED
AT URGING OF, AGO AND"OT}ER wHorcousxa ERED- THAT IT 18 NOT RPT NOT™,
ENOUGH TO MERELY. LAY DOWN WHICH TREATY. PREVATLS, SINGE THIS MIGHT BE
- TAKEN 48 IHPLYING THATANO RPT N0 STATE RESPONSI:ILITY WA ;HLRLBY '

‘..12III'U‘
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Suc h Aa THOSE

""?BQV:DING;FbR;NEUIRALITY OF AUbTRIA AND LAOS MUST PREVAIL OVER LATER
“CONFLICTING TREATIES,AND REF. T0 4R T 105 OF CHARTER REVEALED DIrFERE-L
" NCES OF VIEWS OV CHARTER AS Law;uAKING TREATY, S0 ART MAY Péouaﬁz DIs-
BHESTON 1N STR griEE, 4 i U
CIS.ART S4CE FRECT ' OF’ SEVERANGE, OF ‘DIPLO- RELATIONS ON APPLICATION OF
'THFATIEQ) ADOPTED UwAuInOUSLY,PROVID“Q QUOTE €1) SEVERANCE . OF. DIFLO
_'-RELALIOM“ BETUEEN. PARTIES 10 A/TREATY DOES NOT RPT NOT AFRECT LEGAL
RELATIONS BETWEEN THEN HSTAdLIShaD BY TREATY. (zvhahavhq SUCH ;STVER=
ANGE -OF DIPLO. RELATIONS NAY an Invonha AS ‘A’ GROUND FDR SUSPENDING
. ORERATION OF TRE ATY IF IT nESULTS N D15 SAPPEARANCE Or.ﬁpam NECESSA~
DRY FOR ‘APPLICATION OF TREATY. (SJU&DEP GONDIT IONS SPECEFIED: IN ‘ART. 45
I DISAPPEARANCE OF SUCH MEANS RELAT] £S5 TO PARTIC CULAR CLAUSEé‘OF TREA-
T SEVERANCE: OF DIPLO RELATTONS MY BE- INVOXED AC'A GROUND FOR ‘SUSP- -
- ENDING--OPERATION OF T HOSE CLAUSES ONLY,USQUOTE  THIS ART, 516 GESTED. BY
‘ ROSTNNu,wA: IJTRbuUuLJ BY WALDOGK A5 ART 634 (SBE 1DUCU 4/CN .4/ /1677800,
‘2. JuN 12) I, LIGHT “OF DquUSSIDJ AT J5TH SESS10N ON SUBJECT .AS ORIG="
-IWALLY DRAFTED “ART PROVIDED UERY SIuPLY THAT SEVERANGE OF DIPLO RELA-
‘TIONS BETWEEN PARTIES TO A ranTY DOLS NOT. RPT MO, AFFECT LEGAL REL<

e AirIOi‘E BETYEEN Th_i ESIAdLI“}‘LD .:»Y TREATY AN:.) I PARTICULA? lh...Ir%

-‘;OBLI"GAT Low U"‘"]' ART 52,1HIS F’Jr{lULATLJl\ is ;:.:::JM\JTIALLY Rn.TAIm..xJ IN
“PARA: 1 CF PRESENT ART oé.r‘ﬁU‘JI:IONS CONTAINED “IN° PAHA.:- 2 AND 3 ‘ART
'-@_CRZATE EXCEPTIONS "HOWEVER Im PKOVIDLJL THAT SEVZF\AwC;.. JF L)IPLD

RELATIONS MAY BE INVOKED AS:A QROUQD FOR DUDPLADING OPLRALION OF s

Zr e R AT AY
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PAGE. THIRTEEN 1425

_TREATY IN° CERTAIN. CIRCUMSTANCES ARE.NEW,AND ARE OF SOME IMPORTANCE

B OTH FRON LEGA!} AND POLITICAE POINTS OF -VIEW,NEW MOTIONS WERE
SUGGESTED INITIALLY BY YASSEEN,CALTHOUGH IT DOES. NOT RPT. NOT GO AS
FAR AS HE WOULD HAVE WISHED)AND WERE -SUPPORTED BY AGO,VERDROSS AND
ARECHAGA. WHILE PARAS 2 AND 3 REFLECT ACTUAL PROBLEMS ENCOUNTERED 1IN
PRACTICE,WHICH NO RPT NO DOUBT SHOULD BE PROVIDED FOR,THEY ALSO MAY
RAISE DANGER OF SEVERANCE OF DIPLO RELATIONS BEING PROVOKED WITH
VIEW TO INVOKING SEVERANCE OF JUSTIFICATION OF NON=PERFORMANCE OF
TREATY OBLIGATIONS CONSIDERATION SHOULD PERHAPS BE GIVEN TO- CONSULT-
ATION. WITH OTHER COUNTRIES ON THIS A?T.

14,SECTION II MODIFICATION OF TPHATIVS ART 65(PROCEDURE FOR A“thIdu
TREATIES), ADOPTED UNAHIHOUSLY,PﬁOVID&S:QUOIL A TREATY MAY'BE AMENDED
BY ‘AGREEMENT BETWEEN THE PARTIES,IF. IT IS IN WRITING,THE RULES LAID

~DOWN. IN PART I APPLY TO SUCH AGREEMENT EXCEPT IN SO FAé AS THE
TREATY 'OR:THE ESTABLISHED‘HULES OF -AN INTERNATIONAL ORaANiZQTIOﬁ MAY
OTHERW ISE PROVIDE. UNQUOTE.THIS ART IS A LESTAHTIHL REDRAET OF
WALDOCKS DRAFT ART 65(DOCU A/CN.4/167 ADD 1)ON WHICH IT 1IS.BASED.
YASSEN,BARTOS CASTREN AND EL=-ERIAN DISAGREED FLATLY WITH TUNKIN ;ND
LACHS "OVER. THE EXISTENCE OF A-RIGHT TO PROPOSE AN AMENDMENT CEMBODIED
IN PARA A OF 'ORIGINAL ART 67),TUNKIN:QUOTING MARX TO EXPLAIN®HIS

OPPOSITION TO THE NOTION OF SUCH A RIGHT. RUDA’ VERDROSS AND ELTAS EX-
PRESSED BESFRVATIONS AEOUT THE EXISTENCE OF ‘4-DUTY TO- CONSIDER

PROP OSED. AMENDMENTS IN GOOD FAITH(PARA 2+0F FORMER ART -67)<BOTH
NOTINS WERE ELIVMINATED FROM THE ART IN THE FORMIT.WAS ACCEPTED BY

l..l‘q
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(55
-

“\:\

C OMMISSION.MUCH OF DISCUSSION-?URNED.DN THE QUESTION OF TREATING
REVISIONS LIKE TERMINATION,THE COMMISSION DECLINED TO IMPOSE THE
UNANIMITY RULE,ADVOCATED ONLY BY, TUNKIN AND LACHS,BUT PRESENT FORM-
ULATION IS NOT .RPT NOT 'AS FLEXIBLE AS MIGHT .BE DESIRED,AND IN
TREATING AMENDUENTS'LIKE NEW TREATIES MAY REFLECT UNDULY DESIREOF

1

SME MEMBERS TO 0JJOID ANY ENCROACHMENT ON THE F’RI‘.{*CIF‘LE PACTA SUNT

g

SERVANDAs (DEBATE IN ‘6TH. CTTEE #AY INDICATE THAT STRICT -RULES ON

REV ISION *AND. AMENDNMENTS DO NOT. RPT NOT ‘CREATE PROBLENS 'FOR THOSE
WHO ACCEPT NOTION OF INVALIDITY OF UNEQUAL TREATIES).

154 ART 66 (AMENDMENT. OF ULlILATERAL TREATIES), ADOPTED bnAwItOb‘LY,
PRO/ IDES :QUOTECG 1D WHENEVER IT 1S PROPOSED THAT A MULTILATERAL TREATY
SHOULD BE ‘AME! IN RELATIONS TO ALL PARTIES,EVERY PARTY HAS THE
VRIGHT TO HAVE THE P OPOSAL COMMUNIGATED 'TO IT,AND,SUBJECT TO THE
“ PROVISIONS OF~THE: TREATY OR THE ESTABLISHED RULES OF ‘AN INTERNATIONAL
ORGANIZATION, CA)TO TAKE PART IN-THE DECISION AS TO THE ACTION,IF
ANY, TO BE TAKEN IN ‘REGARD .TO IT3;CB)TO.TAXE PART IN THE CONCLUSION

OF* ANY AGREEMENT FOR THE AM {ENDHENT OF THE TREATY,(2)UNLESS OTHERWISE
"PROVIDED BY THE TREATY OR BY THE ESTABLISHED RULES.OF AN INTERNATIONE -
ORGANIZATION- ' : _
CAYAN" AGREEMENT ‘AMENDING A TREATY DOES NOT RPT NOT BIND ANY PARTY TO
THE TREATY WHICH DOES NOT "RPT"NOT BECOME A PARTY TO SUCH AGREEMENT;
.CBITHE EFFECT OF THE- AMENDING AGREEMENT IS GOVERNED BY ART 63,
CCOITHE APPLICATION .OF AN AMENDING AGREEMENT AS BETWEEN THE STATES
WHICH BECOME PARTIES THERETO MAY NOT RPT NOT BE INVOKED BY ANY OTHER
el :
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PAGE ‘F IFTEEN . 1405 A, Py
PARTY TO THE TREATY AS & BREAGK OF THE TREATY IF'sch PARTY' SIGNED
| THE TEXT OF THE ANENDING AGREEMENT/OR ‘HAS OTHERWISE CLEARLY
INDICATED THAT IT DID NOT/RPT NOT OPPOSE THE AWENDMENT.UNOUOTL.THIQ
" ART CO/ERS THE SITUATION wHERE IT IS ORIGINALLY. INTENDED THAT ALL
 PARTIES CONCUR IN PROPQSED AMENDMLNTS BUT 1T SUBSEQUENTLY TRANSPIRES
‘ THAT SOML DO NOT RPT NOT.IT SHOULD THE REFORE BE DIFFERENTIATED FROM
SITUATIONS COVERED IN NEXT ART OF INTER SE AGREEMENTS INTENDED' S
“';SUCH AB INITLO. THIS ART EMBODIES BLENENTS OF. BOTH FORdLR ART. 68 AND
FORMER ART 69¢DOCU “47CN. 4/167/ADD.1).PARAI CORRESPONDS. FAIRLY CLOSELY
TO THE PROVISIONS OF PARA | OF FORWER ART 68, IN’ PROVIDING FOR NOTI-
FICATION TO EVERY PARTY T0'A MULTILATERAL TREATY OF PROPOSLD AMEND-
jﬂvzﬂrs BUT" ADDS - THE. EXCEPTION COVERING PROVISIONS IN THE TREATY OR
THE ESTABLISHLD RULES' OF AN. INTERNATIONAL ORGANIZATION. RARAS 1CA)AND
1€B)ARE ‘SUBSTANTIALLY A ?"FORMULATION OF. THE PROVISIONS OF FORMER
L ART 69 PARA 2.INSTEAD OF PROVIDING THAT AN AMENDING OR REVISING
INSTROMENT THE: PARTIES HAY NOT, RPT NOT BE lCONSIDfRED BY 4 Non-
PARTY(TO THE AMENDNENTS)AS A VIOLATION OF 1TS RIGHTS, IF IT TOOK PART -
IV THE AmzNthmr,OR IF 1T MADE NG RPT NO OBJECTION TO 1T,1T PROVIDES
S INSTEAD- THAT EVERY PARTY HAS A RIGHT 70 TAKE PART IN.SUGH DECISIONS
‘waND IN THE CONCLUSION OF ANY AGREEMENI‘FOR AMENDHENT o THIS DIFFERENCE

" SEEys T0 BE MORE THAN ONE. OF EMPHASES) .PARA 2 OF . ART: 66 -EMBODLES

(ELEWENTS CONTAINED IN PARA I o#'Foamzﬂ-ART GS(THEVDIFFERENCES I

THIS CASE BEING. ESSENTIALLY M.TTERS OF EIﬂP}1ASI°) IT c:HOULD BE NOTED
THAT PARA 2(B)AS NOW DRAFTED IS STRICT::.R THAN. hALDOCKS ORIGINAL

'.o 0016

=
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. PAGE SIXTEEN' 1405 _
" FORMULATION IN THAT IT TREATS AMENDING INSTRUNENTS(BY REE BACK TO
V;ART;GS)AS A SUBSEQUENT TREATY,THIS INCORPORATES ONCE ACAIN THE VIEW

(F TUNKIN AND LACHS THAT INTER SE AGREEMENTS ARE NOT ‘RPT NOT

3 ESSLNTIALLY REVISION; OF TREATIES BUT NEW TREATIES,AND. HENCE

PROBLEM Is ONE. OF. CONFLICTD OF TP ATIE;,RATHER THAN REVISION (IE

“ TREATIES HAVING INCOMPATIELE PROVISIONS).PARA3 IS A REFORMULATION
0P THE PROVISIONS. OF FORMER PARA 2 OFART 65 PROVIDING:FOR ESTOPPEL,
_BUT LEAVES LESS LATITUDE IN PROVIDING THAT ONLY PARTIES WHICH SIGN

. THE TEXT OF AMENDING GREEMENTS OR ‘HAVE OTHERVISE CLEARLY: INDICATED

'THAT'THTY DID NOT RPT NOT. OPPOSE THE QVVHD'ENT A?P ESTOPPED FROM

‘INVOKINC THE APPLICATION OF THE AﬂENDINa QGRELHENT AS A dRLACF OFﬁ

THE ORIGINAL TPFATY.TFL EQRLIER FORhULATIOh USED LOOSEH LANGUPuL,'

PROJ IDING NERELY FOR &OTIFICATIOM AND CONSULTATION TAKING PART IN

_THE ADOPTION AND MAKING NO RPT NO' OBJEGTION TO AMENDMENTS.THE ART AS
-'%pr_DRAFTEDyPROBABLY REPéEsE&Ts.PROGREsssz DEVELOPMENT RATHER THAN

deDIFICATIOM AND. LAYS DOWN. STRICfER RULES THAN MAY BE DESIRABLE IF.

INTER SE AGREEMENTS ARE TO PROVIDE A NECESSARY ELEMENT OF FLEXIBILITY £
'IN TREATY RELATIONS. - -3_ Ve | v o

~16 ART 67CAGREEMENTS TO NODIFY %ULTILATVRAL TREATIWS BETWEEN CLRTAIN

CF TPF PA?TIE; ONLY),ADOPTED BY 16 VOTLS TO l,WITh 1 ABcThNTION

(bAPTOS)PROUIDES “UOTE(I)TWO OR. HORE OF THE PARTIEq -TO ‘A MULTILATERAL

TREATY may INTER INTO AN ACRFEMnNT T0 “ODIFY THE TREATY AS DETWEEN

.THEMSELVES ALONE IF(A)THE PGSSIBILITY oF SUCH ACREFNENTS 1S PROVIDED .
. FOR BY THE TRFQTY OR(B>TH .'ODIFICQTION IN QUESTION(I)DOEC NOT RPT ) 1ﬁ§
3 0.0017 ‘ 7 | -
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PAGE SEVENTEEN:1485 Y
NOT AFFECT THE ENJOYMENT BY THE OTHER PARTIES OF THEIR RIGHTS UNDER
' THE TREATY OR THE PERFORMANCE OF THEIR OBLIGATIONS;CII)DOES NOT RPT
'HOT RELATE TO A PROVISTON DEROGATION FROM WHICH IS INCOMPATIBLE UWITH
©_TME EFFEGTIVE EXECUTION OF -THE OBJECTS AND PURPOSES OF THE TREATY . °
AS ‘4 WHOLE; ANDCITI)TS NOT RPT NOT PROHIBITED BY THE TREATY.(2)
"EXCEPT IN'A CASE FALLING UNDER PARA 1CAY,THE CONCLUSION OF ANY SUCH
AGREENENT. SHALL BE NOTIFIED TO/THE OTHER PARTIES TO THE TREQTY UN-
QUOTE.THIS ART GOVERS AMENDING INTER SE AGREEMENTS INTENDED FROMW THE
BEGINVING TO EE SUCH.IT TS BASED ON FORWER ART §9CA/CN,47167/AD, 17
BUT IS A SUBSTANTIAL REFORMULATION.THE ART REPRESENTS A CONPROMISE
' BETwEEN TUNKINS VIEW THAT INTER SE AGREEVENTS, SHOULD ‘NOT RPT NOT ‘BE
CO/ERED IN THE DRAFT ARTS AT ALLUSINCE THEY ARE SEPARATE TREATIES)
aND VIEWS OF ‘THOSE SUCH AS DE_LUNA AND YASSEEN WHO FELT THAT INTER
SE'AGRERMENTS PROVIDE USEFUL DEVICE FOR REFLECTING CHANGES IN TREATY
RELATIONS.PROVISO ATCGRP. CORRUPTIOR JART (2)CREATED DIFFPRFNCEQ“OF'UlEyj
ON WHETHER NOTIFICATION OF PROPOSED A"FNﬂNFch SHOULD ALWAYS:BE
“GIVEN. TO ALL- PARTIES, (1T SHOULD' BE NOTED THAT WHILE ARTC1)WAS ADOPTED
" UNANIN.OUSLY, PARAC2)VAS. ADOPTED BY #3 VOTES TO.1,WITH4 ABSTENTIONS-
ROSENNE CASTREN BARTOS LACKSY,AND THE'FLEXIBILITY WISSING FROM ART
66<HAY TO.SOME EXTENT BE TAKEN CARE OF.BY THE PROVISO AT BECINNING
OF PARAC2).WHILE THE TVO ARTS PROVIDE FOR DIFFERENT SITUATIONS,
. WALDOGK SUGGESTED THAT IF PARA 210F ART 67 WERE TO LAY DOVA 100
RIGID A RULE, (BY ELININATING ‘THE!PROVESO)THE WHOLE ART ‘MIGHT NOT
RPT MOT BE ACCEPTABLE TO STATES,AND THAT .IN ORDER TO OBTAIN ACGEPT-'

l!.lg
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' PAGE EIGHTFEN 1405 _ ,
ANCE FOR {THE FAIRLY STRICT RULE;LAID'Dowm IN ‘ART: 66, THE PROVISIONS -

OF . ART “67- SHOULD BE'LESS STRICT.SOME: THOUGHT “SHOULD PERHAPS BE.GIVEN
TO WHETHER THE COMPROMISE EMBODIED IN THIS ART SHOULD BE LEFT ALONE
OR PEC(NSIDERED IN C ONJUNCTION WITH ART 66, .
‘17.ART 68(MODIFICATION OF A TREATY BY A SUBSLOUENT TREATY,BY SUBSE-
QUENT PRACTICE OR BY CUSTOMARY LAW),ADOPTLD UNANIMOUSLY,PROVIDES,
"YQUOTE ‘THE OPERATION OF A TREATY MAY ALSO-BE MODIFIED(A)BY A SUBSE<
QUENT "TREATY BETWEEN'THE PARTIES  RELATING 10 THE SAME SUBJECT MATTER
TO THE EXTENT THAT THEIR PR ovxsxowc ARE INCOMPATIBLE; (B)BY SUBSEQUENT
PRACTICE OF THE PARTIES IN THE APPLICATION OF.THE’TREATY ESTABLISH=-
ING THEILR AGREEMENT T0 AN ALTERATION OR EXTENSION OF 1TS PROVISIONS;
ORCCIBY THE SUBSEQUENT FUERGENCE OF A NFW RULE OF CUSTOMARY ‘Law
RELATING TO.MATTERS DEALT WITH IN THE TREATY AND BINDING" UPON ALL
HE PARTIES, UNGUOTE, THIS. ART 15 BASED 0N FORMER AQT 73¢DOCY A/ CN--
4/167/ADDS fASCICL_ 1)YHICH IN, TURN: INCORPORATED THE. sscow: BRANCH

- OF.THE INTER-TEMPORAL LAW,WHICH HAD BEEN DEALT.WITH.IN PARA 2 OF
DRIGINAL-ART 564 THE INCLUSTON:OF THE ART 1IN THE SECT. ON.MODIFICATION °
. OF TREATIES RATHER THAN.IN THE SECT o;fg?PLICATioﬁ WAS IN' ITSELF A
SUBSTANTIVE DECISION, ¢(THE cbmFszzrv'OF THE QUESTION IS TO SOME
| EfoNT INDICATED EY THE FAGT THAT THIS ELENENT OF FORMER ART 56 WAS
ORIGINALLY TREATED BY WALDOCK AS A QUESTION OF APPLICATION OF TREAT-
- LES,VAS ‘SUBSEQUENTLY TREATED BY. HIM,ON INSTRUCTIONS OF THE COMMIS-

. S10N; UNDER INTERPRETATION OF TREATIES,AND ULTIMATELY FOUND. TS

 PLACE IN ‘THE SEGT ON.MODIFICATION).THE FIRST BRANCH OF “THE ‘INTER-
EMPORAL LA~
S
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' (CORRUPT)PRINGIPLE THAT THE TERMS OF A TREATY ARE T BE INTERPRETED
;-1.1kaz LIGHT'OF THE RULES OF INTERNATIONAL'LAU AND. OF THE LINGUISTIC
USAGE CURRENT ‘AT TIME OF 1TS CONCLUSIONCFORMER ART. 78 PARS 1(B),
DOCU B/GN. 4/167/ADD3 FASCICLE 19WAS EVENTUALLY ENbODInD N
v PR 1¢5)0F ART 6S4THE SECOND BRANCH OF THE'INTER-TENPORAL LAW=-THE
o PRIVCIPLL THAT THE LEGAL EFFECTS OF A TREATY, AS OF -ANY OTHER' LEGAL
ACT, ARE INFLUENC”D BY! THE EVOLUTION OF THE LAW-IS EJBODIED IN PARA(C)
“OF THIS ART.IT KAY BE OBSERVED THAT WHEREAS THE FIRST BRANCH OF THE'
INTEﬁﬁfEMPORAL LAW CLEARLY CONCERNS THE INTERPRETATION OF THEATILS
. 'THESECOND GAN' BE REGARDED EITHER AS A GUESTION ‘OF INTERPRETATION
05 TREATIES OR OF THE. APPLIddTIDQ OF THE RULES OF INTERNATIO“AL LAW
TO IT.BY COUPARISON WITH ORIGINAL ART 56(2)ART 68 ‘IS MORE CONSERV-
 ‘AT1vn, RT 56(2)HAD STATED STMPLY THAT THE APPLICATION OF A TREATY
SHALL' BE GOVERNED BY“THE 'RULES OF INTERNATIONAL LAV IN FORCE AT THE
TIME. WHEN. THE TREATY 1s APPLIED, WHEREAS ART '§8(C)PROVIDES THAT THE
OPERATION OF: A TPLATY HAY BE. MODIFIED BY THE SUBSEQUENT EMFRGENCE
O A NE RULE OF CUSTomAPY LaW 'RELAT ING 10 HATTERS DEALT WITH IN THE L1
‘TREATY AND BINDING UPON ALL PARTIES.THE ART ALS0 oF COURSE INCLUDES o
 1m PARAQ(A)AND(B)PROVISIONS PROVIDING: FOR MODIFICATION BY. SUBSEQUENT
TPEATY AND: BY SUBSEQUENT PRACTICE , UNDER STRICTLY ‘REGULATED CONDI=
{3_'f' Tzous.elvgv THE CONTROVERDIAL NATURE OF THE QUESTIONS'DEALT WITH IN
FAE L AINE aRE, 1T WOULD SEE! T0 REPRESENT AN ACCEPTABLE. CONPROMISE BETWEEN
% | 'run PGINTS OF N IEW OF THOSE DESIRING TO:PROVIDE FOR'THE MEED FOR
s e CHPNGE aND THOSE WISHIN” TO ENSURE STABILITY' IN THE LAV, PGSSIBLE

i
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IEDAGE'TWENTY 1495,

IMPLICATIONS OF PARACG)F OR CDN POSITIOV ON" AW OF THE'SEA SHOULD
ALSO BE BORNE IN MIND, R | |
18.SECT-11 INTERPRETATION OF TREATIES THE PRODUGTION OF ARTS “ON
CTRIS @UESTION ?EPRESENTS A CONSIDERABL* AChIEVLMLNT BY WALDOCK  AND
BY THE CON ISSION, ART 6 5CGENERAL RULE OF INTERPRETATION, ADOPTED

.;*UMANINOUSLY PPOVID“S QUOTEC A TREATY QHQLL BL INTTRPRETED IN “G0OOD

2 PRISING. Iy ADDITION 10 THE THREATY INCLUDING. ITS PREANBLE AND

FAITP IN ACCODDAVCE WITH THL ORDINA?Y MEANING TO. BL GIVEN TO EACH
TE?M(A)I“ THE CONTEXT OF THE TREATY AND IN ‘THE LIGHT OF ITS ObJECTS
AND PUPPOSES AND(B)IN THE LIGHT OF . THE" PUL"S OF GLNERQL INTERNATIONAL
::LAM IN FORCE AT TIMV OF LTS CO“CLUSIO\ (2)THE CONTEXT OF THE TREATY,
FOR THF PURPOSES OF ITS INTPRPRETATION SFQLL BE UNDE?STOOD AS COM= :

BANNEXES, PVY AGPVENENT OR INSTRUNENT REEATED “TO-THE TREATY AND = .
REACHED OR DPAWN upP IW CONNECTION WITH ITS CONCLUSIO“.(S)THSRE SHALL aliy”

1'-3ALSO BF TAKEN -INTO ACCOUNT TOGETHEF YITH THE CONTEXT, CAYANY AGRLE-

MENT BETWEEN. THE PARTIES REGARDING THE INTERPRETATION OF THE TREATYS
(BYANY: SUBSEQUENT PRACTICE IN THE APPLICATION OF THE TREATY WHICH =
CLEARLY ESTABLISHED, THE UNDERSTANDING OF ALL THE PARTIES REGARDING.

ITS INTERPRETATION, UNQUOTETHIS ART ENBODIES-ELEWENTS ORIGIWALLY'
CQITAINED IN ARTS 70 AND 71(A/CN.4/167/ADDS FASCICLE l).PQPA T 0
STNPLY FORWER ART 72C1)WITH THE CHANGE THAT THE OBJECTS AND - '
FURPocﬁs OF THE TREATY ARE NOW STRESSED: Iy PARA ACA) TN LIEU OF ‘THE ol
PHRASE OUOTE ‘1N THE GONTEXT OF THE TREATY.AS & WHOLE' UNQUOTE,AT. . = 4§

THE URGING OF TUNKIN AND LACHS.(PARA I- MAQ ADOPTED BY. 12 VOTES T0 . . 'f
~ BEST COPY AVAILABLE
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 PAGE TYENTY-ONE 1405 |
'f-]}NG%E,wITH'S_ABSTEmTIONS);lr 1S ‘WORTH NOTING EOQEVER.THAT PARA 1(B)
" .OF_ART 69 REMAINS ALWOST IDENTICAL TO PARA 1(B)OF ORIGINAL ART 72,
~ALTHOUGH. TUNKTN PRESSED ‘STRONGLY FOR THE DELETiONHOFT%ﬁE WORDS
- QUOTE IN FORCE AT TIME OF 175 CONCLUSION UNQUOTE PARA(Z)AOF ART .69,
(ADOPTED UNANIMOUSLY)4INCORPORATES PARA 1 OF FORMER ART 70, WHILE
"PARA 3, OF, ART 69 TS BASED IN PART 'ON. PARA 2 OF ART 71.THE SIGVIFI-
4 CANCE OF ‘THE CHANGES MADE 1, MAINLY THAT IN. THE DLSCENDING-ORDER
";Aa? c=01mch oF TNTVRPPQTATIOH LAID Doww IN THE ART, PREPARATORY: WORK
.'fls NOT RPT NOT REFFRRPD TO_AT ‘ALLYAS ‘A PRINARY SOURC“,LARGhLY AS
A RESULT OF THE VIEVS OF TUNKIN AND LACHb,BUT SOME OTHER MEMBERS
5TSH9RED THELR VIEWS,AND WHILE SUUSEQUENT DrACTICE 18 INCLbDaD,IT IS
. RE= EMPHASIZED, THE IWPORTANCE OF THE “ART: IS ESSENTIALLY THAT 1T COULD
‘BRING ABOUT UNIFORNITY OF PRACTICE" IN' INTERPRETATION,AND.THIS PUR=
'FOSE SEENS. ADEQUATELY SERVED EY THE Aar,whgrbvha DOCTRINAL DIFFEREN~
.CES IT-EAY,PébvoK ‘(POSSIBLE RELEVANCE OF ART TO INTEnPPLTATIOhS OF
. 8UCH TERMS g§:BAYS OR TER RITORIAL bAT"Rs SHOULD Howrv:R,BE BORNE IN
"MIVJ.) g ' ‘ :
19.aRT TE(FURTHhR MEANS OF INTERPRETATION) ADOPTED 13 VOTEQ TO NONE,

MITH 2 ABSTENTIONSCRUDA 'AND YASSEEN)PROVIDES: QUOTE HMCOURSD MAY BE
g - HAD TO FURTHER MEANS OF IhTEPPRhTATION INCLUDING' THE PREPARATORY "' |
: ':woqx OF THE TREATY AND THE CIwCUhSTANCFS OF ‘ITS CONCLUSION, IN ORDER

' 70 VERIFY R CONFIRNM THE MEANING RESULTING anw THE APPLICATION OF

e D)

| BESTCOPY AVAILABLE
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PACE TWENTY=TWO 1435

. JBRT €5,0R TO DETERW INE THE HEANING:VHEN THE INTERPRETATION..
ACCORDING TO ART 69-(A)LEAVES THE NEANING. ANBIGUOUS OR OBSGURE30R(B)

33 LEAJS T0 A RLSULT WHICH I8 HANIFHSTLY AﬁSURD ar LWnTAbONABLE IN. THE

- LIGHT OF - TPE OBJFCTC AND® PURPOSES OF THL TREATY UNQUOCTE, THE AnT 15

'ﬁf,% DQSED.IN PART ON FORMER ART.7.1 PARA ¢<A/CM.4/167:ADD 3 FASGICLE 134

53

| DITH OWE ABQTLNTIOE(pAFEDLJ)’PRGVIQESaQUOTE WOTWITHSTANDING THE PRO-

THIS ART LAYS Dow&'THE'sussinlqRYrNEAMS OF INTERPRETATION WHICH MAY

"g BERESORTED TQ:UHEN ‘THE PRINARY SOUGES AND -RULES LAID DOUN ' IN ART 69

HAVE PROV V INADE QUATE.THE CONTROVERSIAL QUESTION OF THE VALUE OF
PREPARATORY WORK - AND CIRCUMSTANCES OF CONCLUSION OF THE TRLATY 18

iy SETTLED BY THE PROVISIONrMAK;NG_RECOURSE TO THEM PERMISSIBLE_AS
MEANS 'OF ‘INTERPRETATION ONLY TO'VERIFY OR CONFIRM THE MEANING RE-
" SULTING: FROM THE PRIOR APPLiCATION OF ART 69 OR TO DETERMINE THE °

MVANIVC WH N -THE ﬁPPLICATION GF “ART 69 LFAUTS THE MVANINu AMBIGHOUS
0“'OBSCU?h OR LFADS TO A RESULT MQNIF:STLY ABSURD OR UNPLASONABLL IN

o DR S R e e e e
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&

‘THE LIGHT OF THE OBJECTS, AND ‘PURPOSES OF THV TRLATY.UIEWS INSCOMM= 5.

ISCION VAPIL“ FROM THAT OF. HUDA WHO RID“NOT. TPT NOT VANT PRMPARATORY 
WORK ‘REFERRED'TO AT PLL To YASSEEh WHO ThOdeT ' bHOULD BE ENPHA-
SIZED ORE WITH ¥OST OF COMMISSION AN BETWEEN, ROSLNN£ AND AGO :IN -
PAPTICUL R: TPOUCFT IT 'UNRE ALI:TIC ‘TO ATT MPT TO PnEULNI TZCOURJE TO
TRAVAUX PRE PAPATOIPES.TH? ART’REFLECTS %A JORITY VIEk OF COMAIDSIO&,
BUT IT MAY RAISE DOCT”IJAL DISPUTES IV 6TH CTTEEo-' ; A %
2@. ART TI(TEDMS HAVING A CPFCI!-'{L VEANING),ADOPT”D 14 VOTES TO ONE;

..-23
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PAGE TWENTY-THREE 1405

VISIONS OF PARA 1 OF ART 69,A WEANING OTHER THAN ITS ORDINARY
MEANING MAY.BE GIVEN TO A TERM IF IT IS ESTABLISHED CONCLUSIVELY
THAT THE PARTIES INTENDED THE TERM TO HAVE THAT SPECIAL MEANING. UN-
QUOTE« THIS ART IS BASED ON Foamsa ART 72CA/CN,4/167/AD.3 FACICLE!L)
BUT IN ORDER TO REFLECT CRITICISMS BY AGO AND SOME OTHERS THAN IN=
TERPRETATIONS INTENDED TO GIVE FULLEST WEIGHT AND EFFECT TO A TREATY
WOULD NECESSARILY EMBODY AN EXTENSIVE APPROACH, THE ART REFERS TO
TERMS HAVING A SPECIAL MEANING INSTEAD OF LAYING DOWN THE MORE COMN-
ONLY ACCEPTED VIEW, THAT THE NATURAL AND ORDINARY MEANING OF A TREATY
BE GIVEN EFFECT., USEFULNESS OF ART IS DOUBTFUL,BUT IT COULD HAVE IM-
PORTANCE IN DETERWINING ON .WHOM BURDEN OF PROGF FALLS,AND IT IS
BACKED BY CONSIDERABLE JURISPRUDENCE. MOREQVER IT HELPS FILL GENERAL
NEED:FOR UNIFORMITY OF PRACTICE IN. INTERPRETATION OF TREATIES, AND
SEEMS ACCEPTABLE AS SUCH.

21, ART 72( TREATIES DRAWN UP IN TWO' OR MORE LANGUAGES), ADOPTED UNA=

N 1M OUSLY; PROV IDES: QUOTEC! ) WHEN THE TEXT OF A TREATY HAS BEEN AUTHEN-

TICATED IN ACCORDANCE WITH THE PROVISIONS OF ART 7 IN WO OR MORE
LANGUAGES, THE TEXT IS AUTHORITATIVE IN EACH LANuUAGE,EXCEPTVIN S0
FAR'AS A.DIFFERENT RULE MAY BE AGREED UPON BY THE PARTIES.C2)A VER-
SION DRAWN UP IN A LANGUAGE.OTHER THAN ONE OF THOSE IN wuxcn_f} TEXT
OF ‘THE TREATY WAS AUTHENTICATED SHALL ALSO BE AUTHORITATIVE AND BE
CONSIDERED AS AN AUTHENTIC TEAT IF-CA) THE PARTIES SO Aenﬁs;bﬁta)ruﬁ
ESTABLISHED RULES OF &N INTERJATIONAL ORGANIZATION ‘SO PROVIDE UN-
QUOTE. THIS ART INCORPORATES WITH ONLY SLIGHT CHANGES FORWER. ART

LI 24
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PAGE TWENTY-FOUR 1405 ,
74(A/CN.4/157/AD.3(FA501uLE 2, AND ‘SEENS. ACCEPTABLE.

| 224 ART 73CINTERPRETATION OF TREATIES HAVING TWO OR MORE TEXTS),
ADOPTED UNAN I OUSLY, PROV IDES$QUOTEC1) THE DIFFERENT AUTHENTIC TEXTS
OF A TREATY ARE EQUALLY AUTHORITATIVE IN EACH LANGUAGE,UNLESS THE
TREATY ITSELF PROVIDES THAT,IN THE EVENT OF DIVERGENCE, 4 PARTICULAR
TEXT SHALL PREVAIL.(2)THE TERNS OF A TREATY ARE PRESUMED TO HAVE THE
SAME MEANING IN EACH TEXT.EXCEPT:IN THE CASE REFERRED TO IN PARA 1,
WHEN A COMPARISON BETWEEN TWO OR MORE AUTHENTIC TEXTS DISCLOSES A
DIFFERENGE IN THE EXPRESSION OF A TERM AND ANY RESULTING AMBIGUITY
OR OBSCURITY. IS NOT RPT NOT REMOVED BY THE APPLICATION OF ARTS 65-72,
A MEANING WHICH 50 FAR AS POSSIBLE'RLCONCILES THE DIFFERENT TEXTS
SHALL BE ADOPTED.UNGUOTE, THIS ARI-IS-AN ABBREVIATED VERSION OF FOR-
MER ART 75¢ A/CN/4/167/AD. 3 FASCICLE 2), BUT IT ALSO DELETES THE CLAUSE
PROVIDING THAT WHERE THE MWEANING. OF ONE TEXT 15 CLEAR AND THE OTHER
IS NOT RPT NOT CLEAR THE FORMER WOULD BE ADOPTED.(THIS IS NOW LEFT
TO INTERPRETATION). THE PROVISION CONTAINED IN PARA 5 OF ORIGINAL
VERSION CONCERNING éosSxaLE USE OF NON AUTHENTIC TEXTS WHEN ALL
_GTHER METHODS OF INTERPRETHTION‘HAVE'FAILED TO YIELD A MEANING WAS
ALSD DROPPED ON' THE GROUNDS THAT IT WIGHT BE DANGEROUS. ART SHOULD BE
GENERALLY. ACCEPTABLE IN PRESENT FORM.

" BEST COPY AVAILABLE
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INTERNATIONAL LAY COMMISSION
SIXTEENTH SESSION
PROVISIONAL SUMMARY RECORD CF THE SEVEN HUNDRID AND SEVENTY-SECOND MEETING

held at'ﬁhe‘Palais des Nations, Geneva,
on Wednesday, 22 July 1964, at 10 a.m. .

CONTENTS s

Draft report'of the Commission on the work of its
sixteenth session (continued)

Communication from the International Law Association

¥.B. Partiqipanfs who wish to have corrections to this provisional summary record
incorporated in the final summary record of the meeting are requested to
submit such corrections as soon as possible in writing, preferably on a copy

of the record itself, to the Languages Division, Room C.422, Palais des Nations,
Geneva. ‘ ' '
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DRAFT REPORT OF THE COMMISSION om THE WORK OF ITS SIXTEENTH SESSION (4/CN.4/L.106
and aldenda) (continued)

1. » The CHAIRMAN invited the Commission to continue its consi@eration of
dhapter II (law of treaties) of its draft repoft

Commentary on artlcle 55 (DaCua sund servanda) (A/CN 4/1.106/ﬁdd 3)

Pa rﬁprapb (1)

2, Mr, VERDROSS said thwt the Comm1551on should explaln that by "good faith"

it meant that a treaty should be applied in accordance with its 5p1r1t_rather +than too

strictly acuordldg to the letter: "Scire leges non noc est verba earum'ténere, sed vim

" ac potestatem"

3. : The CHAIRIAN, speaking as o member of the Commission, said thwt the first
sentence might be taken to meon that the principle pacta sunt servanda dated only

from the signing of the Charter. : ,
4, - sir Humphrev WALDOCK, Special Rapporteur, sald that in draftlng the parwgraph
he had had in mind the kind of reader to which it was addressed. It was stated that the

~obligation to perform in good faith was a fundamental principle of the law of treaﬁies,
But the concept of good faith, being difficult to expresé;'had better be left undefined,

The word "moreover" should be deleted from the second sentence.

5. lir. BRIGGS said that the Chairman's point might be met'by“insérﬁiﬁg'a full
stop after the Word "treatles" in the flrst sentence and by amendlng what Would then
become the second sentence to read "Its 1mportance is emphus1zed etc." He agreed Wlth
the Special Rapporteur.that it would be undesirable to attempt a definition of gqod
faith even for insertion in a commentary. -

It was so agreed.

6. - . The CHAIRMAN, speaking as a member of the Commission, tﬁoughtﬂthai the rulings
of the International Court cited in paragraph-(z) of the commentary should to some
extent suffice to,ekplain whot was meant by "good faith".

Paragraph (1) was adopted as amended.

Paragraphs (2) and (3) were adopted. -

AJON.4/SR.TT2
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Paragraph (4) . ) '
T The CHAiRMAN suggested that, in the first sentence ("... advantage in also
stating the negative aspect of the rﬁle,'namely, that a party ;..«)5“the reference |
to the "negative aspect” should be omitted. | | o | |
1 was so agreed.
Paragraph (4) was adopted as amended. N
Commentary on article 57'(Applicati6n of treaty provisions rationé!ﬁémpéris) .
' Paragraphs (1) and (2) were adopted without comment L
Pafagfaph‘(B) o ' - ‘
8. . lr. ROSENNE said thot as draf%ed paragraph (3) was not acceptable;because

: the-extract from the Permanent Court's finding in the Mavrommatis Palestine Concessions

case _only substantiated the proposition in the first sentence and did not relate to .
jurisdictional clauses abtbached to substantive clauses of a treaty-a3~a-medns of
securing their application.. . The paragraph in fact dealt with the definition of

disputes and it should not touch upon the jurisdiction of courts ratione temporis,

If the paragraph could not be omibtted altogether only the first .sentence._should be
‘retained with the text of the two sentences in footnote 1. ' ‘

9. Sir Humphrey WiLDOCK, Special Rapporfeur, said thet the paragraph dealt with

a parbicularly difficult problem and might perhaps be shortened, but the extract from

the lavrommatis Palestine Concessions case certainly helped to elucidate the provisions

of the article which had been drafted with considerable care. SR
10. ‘  Hr. BRIGGS agreed that the poragraph would lose-in clarity if the quotation
were removed. Co ‘

11. Iir, PAL said that there was no disagreement on the question of the principle
of non-retroactivity and thought thot thé quotation should be retained. -

12. kr. ROSENNE suggested the deletion of the full stop at the .end of the first
sentence and of the words "When the itreaty is purely and simply a treaty of arbitration
or judicial settlement, the jurisdictional clause Wili normally". -Tﬁe word "providing"
'should then be substituted forﬁthe‘Word'"provid@';

i3. The sentence opening Wiﬁh the words "The reason is that the 'disputes' with which

the clause is concerned" should also be eliminuted, as there could be other reasons.

L/CN.4/SR.TT2
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Those changes were accented.

it was also agreed to delete the words "Thus, being called upon to determine the

effect of Article 26 of the Palestine landate", the words "On the other hand" and the

words "found not in a treaty of arbitration or judicial settlement but',

Paragraph (3) was adopted as amended

=

Paragraph (4) .

14, lr, ROSZNNF proposed the deletion of the last sentence as the Commission

had not con51derea the problem of extraditlon in any great detail,

15. | Sir Humphrey WALDCCX, Special Rapporteur, said that he would be glad to
delete the séntence particularly as he had some misgivings about the substunce.
16, Mr, BRIGGS said that as the member respons1ble for having brought up the

question of extradition in tae discussion, he would have no objection to the deletion

of that sentence,

Paragraph (4) was adopted subject to
the omission of the sentence in question

Paragraph (5)

17. The CHAIRIAN said that there was some amblwulty in the references to "facts
or acts which are completed" and to "situations which have ceased when the treaty .
comes into force", He therefore suggested the following wording: "In other words,

he trgaty will not apply either to facts or acts which have been completed before
the treaty comes into force or to situations which have ceased (and do not recuf) -
‘when the treaty comes into force",

It was so agreed.

Paragraph (5) was adonted as amended.

Paragraphs (6) and (7) were adopted without comment.

Commentary on article 654 (The effect of breach of diplomatic relations on the
application of treaties)

Parégr@gh (1)

18. Mr.“ﬁREROSS asked for the deletion of the sentence reading: “Similarly,

the problems arising inAthe sphere of treaties from the absence orAWithdrawal of
recognition do not appear to be such as should be covered in a:statement of the general
law of treaties"‘ ~ Hde could not see how it was possible to refuse tb Tecognize a

State which actually existed and, in any case, he did not think one could speak of the

w1tndrawal of recognltlon. The only possible case was that of the severance of
1p.pmgtlc_relat10ns. The Cdmmission snould not give the impression that it accepted

such a paradoxical situation.

A/ul‘? 4/SR.TT2
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19, " Sir Humphrey WALDOCX, Special Rapporteur, said that in referring to

recognltlon, he had had in mind the recognition of govermments, not that of States.

He suggested that the sentence in questlon should be redrafted in a more non—commlttal *
Way €48 ”Slmllarly, any problems that may arlse, etec.", '

20. Mr, TUNKIN proposed the deletlon of the words “or withdrawal" and the ’
insertion of the words "of a government" after the word "reQOgnltlon" in the third
sentence, |

Thebchanges suggested by Sir Humphrey#ﬁg}dock'and Lir, Tunkin were accepted.

Paragraph (1) was adopted as amended;
Paragraph (2) ' _

21, ' Mr, ROSENNE proposed as a matber of draft1n~ the substltutlon of the word
"severance" for the word "breach" in the second sentence.

- ‘
It was so_agreed,

Paragraph (2) was adopted as amended,

Paragraph (3)

Paragiqgg_(B) was adopted without comment.

Paragraph (4) A .
224 - Mr, YASSEEN thought that it was going too far to talk of a "decisive

Criterioh“_said to be inherent in the nature of the treaty, The machinery of  the
treaty itself might lead to suspension, .

23, The CHAIRIAN accepued ¥r, Yasseen's view and suggested 'ﬁat the word:
"decisive" be deleted,

It was so agreed.

Paragraph (4),'as amended, was adopted.

Paragraph (5)

Paragraph (5) was adopted without comment

Commentary on article 58 (tne territorial scope of a treaty) (A/CN 4/1, 106/Add 5)

Paragraph (1)

24, - Mr, TUNKIN said that there seemed to be no logical connexion between the -
third and fourth sentences, '
25, He proposéd in addition that™the seventii sentence should be omitted,

26. " Sir Humphrey WALDOCZ, Special Rappofteﬁr, said that in the third sentence he

had sought to provide examples of the territorial scope of a treaty, ~ In the light of
Mr., Tunkin's. remark, he suggested that the seventh sentence should be dropped, as
should the phrase in the fourth sentence reading "or the circumstances of i%s conclu~
sion" and the word "thus" at the beginning of the fifth sehtence,

It was so agreed,

A/CN, 4/SR.TT72 - ' | 000390
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AIRVAN suggested that the reference to the boundary treaty between

“le

Italy and Yugoslavia might be dropped, so that the examples cited would be of &
general nature, ' '

© It was so agreed.

Paragraph (1) was adopted as smended.
Paragraph (2) -

Paragraph (2) was adopbted without comment

Paragraph (3)

Ab . Tunkin's suggestion, the last sentence was deleted.

Paragraph (3) was adopied as smended.

Paragravh 4

[\

8. Mr. SCSENHZ proposed the -deletion of the last part of the paragraph from -

the words "until it was in nossession'.

29. Sir Humphrey WLLDOCK proposed that the lest nart of the paragraph from
the word "aside” be replaced by the words "o be examined in ¢onnexion with its
study on the topic of succegsion of Stetes and governments.!

It wes so agreed.

Commenbary on article 61 (General rule limiting the effects of treaties to the parties)

Paragraphs (1) and (2) were adopted without comment.
Paragraph (3) '

30. hir. VIRDRCSS said that the German Interests in Polisgh Uvver Silesia case

did not substantiate the provision in the article itself, according to:which a tféaty
could not create rights in favour of third States. Nor did the other two cases
mentioned in paragraph (3) offer convincing support of that provision, for they had
only yielded the finding that normally rights could not be created in favour of
third States and in neither had it been laid down thal such rights could never be

created.

\ ® o

31. Sir Humphrey TALDCCX, Speciel Rapporteur, seaid that the cases mentioned

were relevant 1o sitﬁations where there was a doubt as to whether rights had been
created and had arisen out of claims by non-party States to rights under treatiés
in which the parties had not inciuded provisions conferring rights on others. K
32, ¥r. RCSENHE proposed that the first part of the quotation from the

Permanent Court's finding reading "L treaty only creates law as between the States

which are parties to it" be transferred to paragrash (1) of the cormmentary on

article 61. The second part of the quotation should be dropped.

It _was so agreed.

Paragraph (3) was adopted as amended.

Paragraph (4) was adopted without comment.

L/CN.4/SR.TT2 . | 000391
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Commentary on article 62 (Treaties providing for obligations for States not parties) .

Paragraph (1) ' , ‘
It was agreed that in the English text of the cdmmentany and titles of the- ‘

articlés concerned {though not in the .articles themselves)~the expression -!third

State" should be used instead of "non-party!,

Paragraph (2) was adopted without:  comment -

Paragraph (3) ' L S -
23, Mr, BRIGGS said that para@raoh (3) could be omltted as the discussion

on the subject could be found in the summary records. _

3. Mr. TUNKIN believed that that course would be contrary to the Commission's
decision to mention in the commentary an important issue and one that was acquiring
_ growing significance in the modern world, ' |

5. The CHATRMAN sﬁggested that the second 'and third sentence should be
redrafted to read. ”The C0nm1351on recognized that they would fall out51de the

)

-principle laid down in the present article and would concern the questlon of the

¢

ganctions for violations of international law,"

It was so agreed

36, Mr, ROSENNE said that the Commission had consistently refrained from
interpreting the Charter of the United Nations and accordingly the words "“constitute
a violation of the principles of the Charter and would not therefore" should be
Cgléted in the last sentence. . ‘ ' |

It was so agreedv

Paragraoh (3) was adopted as amended.

Commentary on article 62A (Treaties providing for rights for States not partles)

The commentary was adooted.

Chapter ITI: Special missions ' _
Te ~ The CHATRMAN invited the Commission to chsidep chapter III of its draft

W

report, relating to the topic of specialvmissions.
Introduction (A/CN..L/L.106/Add.6)

Paragraph 1
38, Mr, BARTOS Special Rapporteur, said that footnote l should be omltted
39. The CHATRMAN suggested that, to avoid the use of the word ”m1351on” in

the sense of "task" the phrase "questions relat1n0 to spec1al m1351ons entrusted

with tasxs for specific purposes! should be substltuted for the phrase ”qpestlons

2/CN.L/SR.772
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relatlng to spe01al m1351ons, that is to say, to temporary envoys entrusted w1th

spe01al missions for specific purposes".

It was so agreed,

~ Paragraph 1, as amended, was.edopted.
Paragraph 2 ‘ , _
40, _ The CHAIRMNAN asked that the expression "it was based on the ideaithat
«+» should be appliedﬁ should be eubstituted for "it took the view that ... should

be applied",

41, To avoid repetition, the words in the fourth sentence, 'based on the idea of
applying the general rules by analogy" sﬁould be deleted and the Seotenoe might
read simply: "The Commission expressedvthe opinion that this brief draft should -
be transmitted ...", .

Paragraph 2, as amended, was adopted.,

Paragraphs 3 to 10 were adopted subject to drafting changes. ..
Paragraph ll ' . '
AZ. The CHATRMAN sugéested that the word ”prov131onally” should be added -
before the word ”adopted” in the third sentence. -

It was so agreed.

43;' , Mr, ROSENNE suggestea the addition of a passave statlng that the artlcles

on soe01al m1581ons prov151onally adopted at the current ses31on were 1ncluded in

the report for 1nformatlon only. " "A passage of that type had been: 1ncluded 1n the

report on similar occasions in the past, to show that the draft’ artlcles in questlon

were not submitted for. ‘Government comments and that no action on them was called for,
L. Mr, BARTOS, Special Rapporteur, suggested.thatJthe;sentence: "They are .

reproduced in the cdraft below for the information of the General Assembly" should

be added,

It was so agreed.

' Paragraph 11, as amended, was adopted.,

Comuentary on article 1 (The sending of special missions)

Paragraph 1 was adopted without comment.

Paragraph 2 (a)

45, Mr, TUNKIN said that it was unnecessary to say that a State was a subgect
of 1nternatlonal law, ' S : : e Tl
Aé.i-*" The CHATRMAN suggested that the first sentence should read: . .!it must be
sent by a State to another State',

A/CN.L/SR.T772
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47+ At the end of the next sentence the word "such™ should be inserted before "a
movement", ' :

48, He askéd the Special Rapporteur what precise meaning and weight he atteched to
. the use of the word "provisional" in connexion with the recognition of political
movements as subjectsvof international law,

49, Mr, BARTOé, Special Rapporteur, replied that such reéognition was very
‘often provisional or subject to conditions. He had no objection,.however, to the
deletion of the word "provisionally",

Paragraph (2) (a), as amended, was adopted '

" Paragraph (2) (b) © T S o )
50, The CHAIRMAN said that the word "precisely" was unnecessaxy at the end of
the first sentence. In the second sentence the word "examination® might be '

substituted for "review",

51. Mr. TSURUCKA said that it would be preferable to use the adverb "narrowly®

rather than "severeLy" in the second sentence,

52, Mr, ROSENNE scggested that the last two sentences of paragraph (2) (b)
should be merged,

53. - The CHAIRMAN suggested that the two sentences might be simplified to reads:

"In the Commission's view, the specified task of a special mission should be to

represent the sending State in political matters and also in technical matters",

Paragraph (2) (b) was adopted as amended and subject to drafting'changesi
Paragraph (2) (c) ' ’ -
54. The CHAIRMAN said that the text might be simplified to read:  "but the

Commission points out that the way in which consent is expressed to the sending of
a permanent diplomatic mission differs from that used in éonnexion with the sénding
of a special mission", - _

55. In reply to a remark Hﬁ Mr., ROSENNE he suggested that the last sentence
might be amended to read: "In practice recourse is generally had to an informal
agreement and, less frequently, to a formal treaty prov1d1ng that o spec1flc problem

will be entrusted to a spe01al m1551on ...".

Paragraph (2) (c), as amended, was adopted,
Paragraph (2) (d) ‘ ' )
,56.‘“‘ The CHATRMAN said that the phrase "the term fixed for the duratibh'bf”ﬁhe

mission" was inappropriate, He also thought that the words “1ts belng glven a

specific assignment" should be dropped. He therefore suggested that the second

A/CN.4/SR.772
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sentence should read: "Its temporary nature mey be established eiﬁher by;%he term
fixed for the mission or by its being entrusted with = specific task and it is
usually terminated either on the expiry of its term ...".

Paragraph {(2) (d), as amended, was adopted.

Paragraph (3) :
57. -+ - Mr. ROSENNE suggested the deletion from the fourth sentence of the

concluding passage, which stated that certain writers had alleged that special

missions ‘could be exchanged only by States that maintained diplometie_gr:consular :
relations with each other, Preferably the Commission should not engage in

polemics with individuael authors,

- 58. In addition he suggested that the 1ast sentence of paragraph (3) ehould be

reworded, since its meaning was not clear,

It was so agreed,

Paragraph (3) was adopted as amended and subject to drafting changes,

Paragraph (4)

- 59. Mr, PESSOU considered the expression “there are a number of wajg“ef o

achlevlng this end" 1nappropr1ate.

60, Mr, TSURUOKA suggested that the words "with specific as51gnments" in

sub~paragraph (a) should be omitted; it would be sufficient to refer»toﬂa special

- mission, without mentioning its assignment. _
61. - Mr, BARTOS, Spec1al ‘Rapporteur, accepted Mr. Tsuruoka's suggestlon- the

necessary explanatlons regarding. the characteristics of speclal mlss;ons had
already been glven. , ' o -‘
62, . - Mr, ROSENNE thought that, in sub—paragraph (b), 1t would be preferable to
refer to M“questions ... settled by a speclal mission" rather than to "questlons ves
settled through the sending of a spe01al m1ss1on" |

63. o Mr. BARTOS, Spe01al Rapporteur, said that he preferred “the” expre351on “by '

means of a spe01al mlss1on" for, in that context 1t was necessazy to convqy a ve:y

’
pre01se shade of meanlng. It was not the special mlss1on whlch would settle the
questlons; rather the procedure of sendlng a spec1al mission was used to settle
them.' '

Pareéraph (4) was adopted as amended and subject to drafting changes.

L/CN.4/SR.TT2
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Paragraph (5) » ' ‘ ' ’ +
64;1w The. CHATIRMAN suggested that the opening passage should be amended to read "Where

" regular diplomatlc relatlons'have been broken off or armed hostilities are in progress f
between the States". .. S : y
65. He asked the Special Rapporteur whether it would not be possible to omit the words

"or for the settlement of preliminary questions on which the establishment of such

relatlons depends! at the end of the paragraph To some extent those words seemed to be
repetitive, A
65. Mr. BARTOé,.Special Rapporteur, said that he hed wisked ‘to emphasize that two

different stages were,infolved. - In the first, the special mission was used as a kind of
mission of enquiry, whereas in the second it was used for the immediate object of
establishiné diplomatic relations., In any case the object was always the establishment
of diplomatic relations. Accordingly, he had no objection to the amendment suggested by

the Chalrman. ‘

Paragraph. (5) was adopted as. amended.
Paragraph (6)

66, " Mr., de LUNA said that the text of paragraph (6) was momewhat cumbersome. In
practice, negotiations with a special mission sent by one State to another could be
conducted either’ by a delegatlon expressly appointed for that purpose by “the rece1V1ng
State or directly with the Ministry of Foreign Affairs or some other approprlate
authority. There was therefore no need to speak of ”app01nt1ng a partlcular delegatlon
as a speclal m1ss1on“ ' ' '

67. Mr. ROSENNE sald that he had no quarrel with the contents of paragraph 6 as

such, but considered that it belonge more properly to the general introductlon than to

the commentary on a.rtlcle 1. The con'bents of pa.ragraph (6) of" the commen‘bary dld not
relate to any of the pr07151ons in article 1.

68. ~ Mr, BARTOS, Speclal Rapporteur, said that the artlcle was of an 1ntroductory /
nature.b In practlce, certain Mlnistrles of Forelgn Affalrs con51dered it 1nd1spensab1e

to app01nt special delegatlons when a sp901al mission was sent by another State. It

would therefore be d351rab1e to indicate in the text thst that practice d1d not necessarlly
have to be followed. There was no need_for the two negotlatlng bodies to have the%same

status.,

A/CN.4/SR.772M
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69, The CHAIRMAN thought that Mr. Rosenne's comment might well apply to paragraph
(7). also, - ' ' ‘
It_was agreed that paragraph (6) would %e amended in the 1light of the foregoing

remarks,

Paragraph (7) was adopted without comment.

Commentary on article 2 (The task of a spedial mission)

Paragraph (1) was adopted
Paragraph (2)

-~

70. Mr, YASSEEN suggested that the words "such consent” in the second sentemnce
should be replaced by the words "such mutual consent", In the third sentence'the'wérds

"the 1nstrument by which the sending and reception of speclal missions is agreed on"
should read "the instrument relating to the sending and receptlon"

It was so agreed,

Paragraph (2) was adopted as amended and subject to drafting changes.

Paragraph (3)
1. Mr. de LUNA suggested that the word "some" should be 1nserted before the word

"1mportance“ in the last sentence,
It was so agreed

-

T2, The CHAIRMAN suggested that, in the third sentence, the Words "pr0p1t10us e

atmosphere" should be replaced by the words "propltlous clrcumstances" and that the word
"beneficial" in the phrase "certain beneficial treatles" should be dropped.,
It was so agreed.

73. Mr. ROSENNE pointed out that, in cases like these mentloned in the second

sentence special missions had been known not only to enter into treatles but to perform
other acts such as making binding statements.

T4, CMr, BARTOS, Special Rapporteur, said that Satow in his "Guide to Dlplomatlc
Practice" mentioned that treaties had been concluded by delegatlons whlch had come to
convey their condolences on the occasion of the death of a King of England

75. The CHAIRMAN suggested that the passage in question should read: "...

propitious circumstances to conduct negotiations on other subjects".  The next sentence

would be omitted.

It was so agreced.

4/ON,4/R.TT72
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. Paragraph (3) was adopted as amended and subject to drefting changes. Ty
Paragreph (4) . | N
76. : Mr. YASSELN suggested that the Word-”treatles” in the flrst sentence ‘,E i
should - be in the s1ngular. _ -
77. h Mr. BARTOS Spe01el Rapporteur,'suggested that, in the ‘same senﬁence,

the words "or by the agreement concerning the sendlng and acceptance of the spe01al
mission' might be deleted. In the thlrd sentenCe “the word’ "permanent" should be
deleted. - ' ' ‘ ' '

It was so agreed. .. e R

-

Paragraph (4) was adopted as amended and subject %o draftlng changes.

Paragraph (5) : : AR
8. Mr. de LUNA sald that the text of paragraph (5) should be toned down.

There was no need to dwell so much on pos31ble dlsputes between spe01al missions
~and permanent dlplomatlc missions. He had in mind more especially the second and
third sentences, where there was a reference to the interventidn~by5permanent
missions in the~negetie%idne*and~to the f&eteﬁﬁeeetheywconSider themeelves-entitled
to override the special mission. Y
79: M. TUWKIN suggestea tbat the openlng words of the yaragraph should beiz
amended to read "A question wh;ch also arises...".

It was so agreed.

80. . ‘The CHAIRMAN suggested that in the light of Hr. de Luna's.criticism the

two sentences releting'to intervention by regular diplomatic mission”in the work of
the special mission should be omitted. | o ' : A
1t was so agreed. P
8l. .- = Mr. TSURUOKA thought that in the penultimate sentence, the words "In
practice the guiding principle has been" should be amended to read "Certain members

of the Commission héld that". . L ' SR el

--It was so agreed.

82. - Mr. TUNKIN said that it seemed to him to be an exaggeration to refer -in sthe
last sentence:to. the importance of  the point for the safeguarding of juridical
relations betweenr States. It would be-better to say simply‘"The Commission decided

to. draw the attention of governments to this point and to ask them...".

A/CN.4/SR.T72
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83. lir. BARTOS (Special Rapporteur) said that, although he accepted
Fr. unkln s suggestion, he did so with reluctance, for in practice the question

was one of the greatest importance.

Paragraph (5) was adopted as amended and subject to drafting changes.
Paragraph (6)

Paragraph (6) was adopted subject to drafting changes.

84. Mr. TUNKIN said that he would have preferred the paragraph to be omitted
altogether; in order to avoid placing too much emphasis on the disputes that might _
arise between the two missions. | -

COMMUNICATION FROM THE INTERNATIONAL LAW ASSOCIATION .

85. The CHAIRMAN read to the Commission a letter he had just received from the

President of the International Law Association inviting the Commission to send a
representative to its session to be held at Tokyo in August.

86. The letter raised a question of principle: should the Commission send an
official representative to meetings of bodies such as the International Law
Associat%on? The Commission had never done so in the past.

87. In any event, for various reasons, and in particular for financial reasons,
it did not seem possible to send a representative. ' |

88. " Mr. BARTOS said that Mr. Liang had attended the Brussels meeting of the
International Law Association not as a representative of the Commission but as a
member of the Secretaiiat. It would be advisable to keep in contact with such
bodies, but it would probably be enough to send a message.

89. The CHAIRMAN suggested that Mr. Bartos should be asked to convey orally

the Commission's best w1shes for the success of the meeting of the. Internatlonal
Law Association.

It was so agreed.

The meeting rose at 1.10 p.m.
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DRAFT REPORT OF THE COMMISSICN ON THE WORK OF ITS SIXTEENTH SESSION
(4/CN.4/L.106 and Addenda) (contlnued)

Chapter II - Law of Treaties (A/CN 4/L. 106/Add 7 and 10)

1. The CHAIRMAN invited the Commlss1on to contlnue con51deratlon of chapter II
of the Draft of its reportf He suggested “that the Secreuarlai should be authorlzed
bto malte any necessary corrections to the versions of the report in the different
languages,. | | -

It was so agreed.

Commentary to article 62 B (Qevocatlon or amendment of prov151ons regardlng obllgatlons
or rights of States not parties) (A4/CN. A/L 106/444.7)

‘The commentary to article 62 B was approved without comment

Title of “article 64 (Rules in a treaty becomlng binding through 1nternat10na1 custom)
2. ‘The CHAIRMAN proposed that the ‘title of article 64 should be amended so as
1o make it clear that it referred tothe rules in a treaty that became blndlng for third

\

States through international custom; +the omission-of all reference to thlrd Stutes
from the title would ‘make it difficult to understand the meanlng. _ '

3. bMr. ROSENNE said that 1t would not be approprlaxe to introduce the words
"for third States" after "blndlng". Artlcle 64 dealt with the case Where a treaty
created or reflected international custom binding for all States and not Just for
third States.

4. Mr, de LUNA pointed out that the matter was explained in paragraph (2) of
the commentary,

5. " Mr. BRIGGS proposed that the question should be- dealt with by intfodﬁcfng
the word "generally" before "binding". o

The title of article 62 B was adopted with that amendment

3.

Commentary to article 64

Paragraph (1)

6. - Mr. ROSENNE said that the language of the second sentence of paragraph (l)
would have to be adjusted: 1t was not torrect to say” thaﬁ a’ treaty could "fornulate"

a territorial, fluvial or maritime régime. He therefore proposed that after the word

A/CN.4/SR.TT73
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"or" and before the words "a territorial, fluvial or maritime régime" the words "may j
establish" should be inserted. - -
Paragraph (l) was adopted with that amendment .,

Paragraph (2)

7. The CHAIRMAN suggested that, in the concluding portion of the second
sentence, the words "other States accept rules .,." should be replaced by "other
States recognize rules". -

Paragraph (2) was adopted with that amendment.

Paragraph (3) _ . ,
8. - The CHAIRMAN suggested that in the penultlmate sentence the passage "together

with the process mentioned in the present article of the expansion of the amblt of
treatles‘through custom" should be omitted.

?araaraph (3)"was adopted with that amendment.

The commentary to article 64 was adopted as a whole as amended.

Title of article 65 ( Apvllcatlon of 1ncompat1ble treaty provisions)

9. . The CHAIRMAN suggested that the title of article 65 should be amended to read:

"Treaties having incompatible provisions".

It was so agreed.

Commentary to article 65

Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted without comment.

Paragrepgf(B)
10, The CHAIRMAN suggested that the flrst sentence should be amended, in 11ne

with the new title, so as to refer to "treaties hav1ng 1ncompat1b1e prov1s1ons" 1nstead -
of 4o incompatible treaties, In addition, in that same sentence, he suggested that
the word "revision" should be replaced by "modification',
Paiagraphb(B) &as adobted with those amendments.
Paragraphs (4) and (5)

Paragraphs (4) and ()) were aqqpted w1thout comment .

A/CN.4/SR.TT3
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Paragraph (6) .
11, lkr. ROSENNE .suggested that the words "uWany former treaties" used at.

the beginning of the -sixth sentence should be replaced by "Many older treaties™,

Paragraph (6) was adopted with that amendment,

Paragraph (7)

Paragraph (7) .was adopted without comment,.-
Paragraphs (8) and .(9) '

12, The CHAIRMAN suggested that in “the French text the verb "to override®

used in the first sentence of each of the two paragraphs should be rendered by

"llemperte sur'.

Paragraphs (8) and (9) were adopted with that amendment

Paragraph (10)

13, Mr, de LUNA said that he could not qccept the concludlng portlon of
éhe last sentence, reading "and thet their relevance is that, by specifying that -
the prior ireaty does not permit contracting out, thqy'concludéithé‘éuéstibn

whether the later agreemeﬁf is or is not compatible with the prior treaty."

14. ‘That passage could be misconstrued to mean that the article disposed of the . .
question of the compatibility of the two treatieé.

15, Sir Humphrey . WALDOCK, Special Rapporteuf, suggested that the passage

in question should he omitted.

Paragraph (10) was adopted with that amdndment

Paragraph (11)

16, . Mr. ROSENNE proposed that the reference to peragraphs (5) to (9). should
be replaced Ey,a reference to paragraphs (5) to (10). _
17. Sir Humphrey WALDOCK, Speéial_Rapporteur, said-that the concluding

passage of paragraph (11) had been teken.from the -report of the previous Special
Rapporteur; he proposed to include a footnote to clarify the matter.

18, The CHAIRMAN said that, if there was no objection, he would consider

that the Commission agreed to adopt paragraph (11) with the changes proposed by
Mr. Rosenne and the Spec1al Rapporteur,

It was so agreed.

A/CK.4/SR.TT3 o
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FParagraph {12)
19. bMr. ROSENNE suggested that in the first sentence the words "from a . ‘
different angle! should be added after the words "covers the same ground”, '
Paragraph (12) was adopted with thét amendment. L ,
Paragraph (13)
20. The CHAIRMAN pointed out that, in the péenultimate sentence, “the
expression "in pr1n01ple" had been mistranslated in the French version.
Subject to-the correction of the French text paragraph (13) was adopted
taragraph (14)
21.' Mr, ROSENNE said that, in the last sentence of paragraph (14), the
word "consideration" should be réplaced by "considerations",
Paragraph (14) was adopted with that amendment.
Paragraphs (15) to (20) . ' .
22, Sir Humphrey WALDOCK, Special Rapporteur, pointed out that paragraphs (15)

to (20) were qubted-from his second report, included in the Commission's report for
purposes of information as indicated in paragraph (14).

Paragraphs (15) to (20) were adoyted without comment.

Paragraph (21)

23. r. BARTOS suggested that the title of the Hague Conventions mentioned
in the penultimate sentence of paragraph (21) should be given in full,

Paragraph (21) was adopted with that amendment.
Paragraph (22)

24, - The CHAIRMAN criticized, from the point of view of substance, the opening

sentence of paragraph (22) reading "To attach the sanction of nullity to an

agreement is to deny that the parties possessed any éompeteﬁce(under'internatiqnal
law to conclude it". The sanction of nullity coﬁld arise from causes other than the-
lack of competence to conclude the treaty.

25. He suggested that the sentence in question should be reworded along the
following lines: "The nullity of an agreement may result from the lack of '

competeﬁce of the parties to conclude it".

A/CN,4/SR.TT3
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26, © Mr. ROSENNE suggested that, in the oighth sentence, .the word Vrevision”
should be replaced by ”mwdlflcqtlon‘ _
27. The CHATRMAN criticized the expression "legal responsibility™ used in

the>last sentence of p.ragraph 22. It would be sufficient to refer to -
"regponsibility¥, ‘

28, Mr. BARTOS pointed out that the Security Council of the United Nations-
had drawn a distinction between the political respon51b111ty of States their legai
responsibility. and thelr moral responelblllty. . T e v

29. The CHATRMAN suggested . that the oxpre881on "legal respon51b111ty” should

be replaced by "State responsibility™. ,

30. He said that, if there was no obJectlon, he would consider that the Commission

agreed to adopt paragraph 22 w1th tho two changes proposed by h1m and the change

proposed by Mr. Rosenne. ' v
It was so agreed.

Paragraph (23)

3L Mr. ROSENNE said that it was not altogether accurate to say, as did the

first sentence of paragraph (23), that "the article does not provide for.any
exceptions to the rules stated'in_paregraph 4, other than the general exceptionss..".
Article 65 did not deal with the twc general exceptions mentioned in the concluding
part of that first sentence; those exceptions were orovided for in other articles
of ths draft. ' , o

32, The CHATRMAN suggested that the first sentence should be amended to read

"Accordingly, novothor exceptions to the rules stated in paragraph 4 are.prov1ded
for, other than the general exceptions..,". A '

Paragraoh {23} was adopted with thet amendmenf.'

The Commentqrv to artlcle 65 wa° adopted as a whole as amended,

Commentary on article 67 (Procedure for qmondlng tre aties) and on article 68
(Amendment of multilateral treaties) (A/CN. 4/L lO6/Add 10)

33. - In reply to a questlon by the CHAIRMAN, "Sir. Humphr;y,WLLDOCK, SpoClal

Rapporteur, conflrmed that the words "amending'' and “amendment® were “being used in
the titles of artlcles 67 and 68 but the word "modification'- was used- 1n ‘the text
of the artlcles and in the commentary.  An explanation of the termlnology chosen

was given in pafagfaph (5) of the commentary.

#/CN.4/SR.773
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Paragraphs (1) and (2) .
Paragraphs (1) and {2) were adopted without comment.
Paragraph (3) . o . )
34, Mr, YASSEEN suggested that the word "almost' should be added before the

word "dead-letter™ in the penultimate sentence; in the opinion of many authors
Article 19 of the Covenant of the League of Nations had provided a means for revising
the Treaty of Lausanne.

&

35. . Sir Humphrey WALDOCK, Special Rapporteur, said that the provisions of

'Artlcle 19 had never been applied successfully, but he was prepared to change the
passage in questlon to read "Article 19 was Uractlcally a 'dead—letter'"

It was agreed that the passage should be. so amended.

36. © Mr. ROSINNE said that during the discussion on the modification of treaties
Mr. Lachs had suggested, and he had supported the suggestion, that the Commission
should in its report draw the attention of the General Assembly to the need for a

general review of the older multilateral treaties,

37. Sir Humphrey WALDOCK, Special Rapporteur, said that, although he entirely

agreed with the proposition, the defects in the procedure Tor the amendment of
treaties might well have the conseqﬁence that amending instruments would be ratified
by fewer parties than had ratified the original treaties. No real progress would be
achieved unless there was a real will on the part of States to extend participation
in existing conventions; perheps the matter should be left to them.v'

38, Mr. BARTOS said that the Commission's view on the subject had been set
forth in chapter III of its report on its 15th session (4/5509). He suggested that
a footnote reference'would suffice in the present context. '

It was agreed to make a reférence to Mr. Lachs's suggestion in a footnote.

Paragravh (3) was adopted as amended;e“v...e

Paragraph (4)

Paragraph (4) was adopted without comment.

Paragraph (5)
39. Mr;'de LINA said that he doubted whether transactiene varying or
supplementlng a treaty were in fact covered by the term '"modification", as was

implied in the last sentence of the paragraph.

A/CN.4/SR.773
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It was agreed 1o delete from the last sentence the words 'or supplemént"
and the words '"without amending the treaty as such'. » _ ' ’

Paragraph (5) was adopted as amended.

Paragréphs (6) to (9)

Paragraphs (6) to (9) werec adopted without comment.
Paragraph (10)

At Mr. Roscnnc's suggestion it was agreed to delete the sccond sentence

("This is a matter upon which it secms important that the Commission shpuld take

a clear position").

Paragraph (10) was adopted as amended.’
Paragraphs (11) and (12) '
_ Paragraphs (11) and (12) werc adopted without comment.
Paragraph (13)

It was agrced to replace the words "the principle of 'preclusion'! by the

words. "the goneral principleé 'nemo potest venire contra factum proprium''.

)

 Paragraph (13) was adopted as amended.

Commentary on articlc 69 (Agreoments to modify multilateral treaties between
: certain of the parties only)

Paragraph (1)

At the Chairman's suggestion it was agrecd to delete the words "modifications

of a treaty by an" in the fourth sentence.

Paragraph (1) was adopted as amended .

Paragraphs (2) and (3)

Paragraphs (2) and (3) were adopted without comment.

40. The CHAIRMAN invited the Commission to resume considoration of the
commentary on the draft articles concerning‘épecial missions (A/CN.4/L.IO6/Add.8).'

Commentary on articlc 3 (Appointnont of the head and membors of the special

_ mission)
Paragraph (1)
41, Mr. ROSENNE suggested that the text should be amended so as to convey

the idea that a prior agrément was necessary.

It was so agrcad.

Paragraph (1) was adopted as amended.

A/GN,4/SR.773
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Paragraph (2)
42, Mr. YASSEEN suggested that thé phrase "acceptance of its head, members I
or staff™ should be substituted for "consent to ...".
43. Mr. BARTOS, Special Rapporteur; said that he could not accept that ’,

amendnent for it affectcd substance. Consent was granted once.and for all,
According to Mr. Sandstrdm, such consent applied to the head of the mission too.

Paragraph (2) was adopted subject to drafting changcs

Paragraph (3)

44. - In rcsponse to a suggestion by Mr. YASSEEN, Mr. BARTOS, Speoial

Rapporteur, proposcd that the words "or the interests® be inserted aftor figovereign
rights" in the first scentence.

It was so agrced.

Paragraph (3l,was adopted as amvndud

Paragraph (4)

45. Mr, YASSEEN asked the Special Rapporteur whether the cdncept of prior
agrecment dominated the whole paragraph.

46, : Mr. BARTOS, Special Rapporteur, said that it dld for prior agrcemcent
constitﬁted an indircect curb on the freodom of appointment, which was the

general principlec.

Paragraph (4) was adopted subject to draftlng chanbys. o
Paragraph (5) )

47. Mr. BRIGGS said that the word "politicians" at the end of parasraph (5)
was not particularly approprlatu in the bngllsh text.

Paragraph (5) was adoptod subject to dr fting changes.

Paragraph (6)

' Palagraph (6) was adoptcd subject to drafulng ohanges.'
Paragraph (7)

48. Mr. ROSEHNE suggested that the phrase ”or other official persons" be .
substituted for "or hecads-of other departments'".

It was so agreed.

CA/CN.4/SR.TT3
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49, . In reply to Mr.. de LUNA and Mr. BRIGGS, who had remarked on the terminology

employed, the CHAIRMAN said that the appropricte services of the Secretariat. would
check the terminology and quotations and make any_necessary;editorial changes .

Subject to such changes, paragraph (7) was adopted as amended.

Paragraph (8)

Paragraph (8) was adopted without comment.

Commentary on article 4 (Persons declared persona non grata or not wcceptable)

Paragraphs (1), (2), (3) and (4)

Paragraphs (1) to (4) were adopted, subject to drafting changes,
Paragraph (5) :

. 50; Replying to a suggestion by the CHAIRMAN, Mr. BARTOg, Special Rapporteur, -

said that in French “qualification" would be wrong in the context, because it signified

not only personal competence but also rank and function.

51, The CHAIRMAN suggested that the word "gualltes“ should be changed to the

singular "qualité".

It was so agreed.

Paragraph. (5) was adopted as amended,

Commentary on article 5 (Appointment of a special mission to more than one State)
Paragraphs (1) and (2) ‘
Paragraphs (1) and (2) were adopted without. comment.

Paragraph (3)

At Mr, Rosenne's suggestion it was agreed to delete the words "rightly, in the

view of the Commission" in paragraph 3(b).

As so amended paragraph (3) was adopted subject to drafting chahges.,

Paragraph (4)

Paragraph (4) was adopted without comment.

Paragraph (5) . R . S
52 The CHAIRMAN suggested that the third sentence should be reworded to read

".se to decide in advance whether they are prepared to receive the proposed special
mission'. In the next sentence, the word "receivability of the special mission'

should be replaced by the words "the question'.

Paragraph (5) was adopted as amended.

A/CNe4/SRTT3
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Commentary on article 6:(Compositionfof the special migsion})

Paragraph (1) .

Paragraph (1) was adopted without comment. . : 7 L 0

Paragraph (2)

N

4t the Chairmon's .suggestion it was agreed to delete the words "and if both are .

members of the special mission (and not of its staff)" in the third senbences

It was so agreed.

Paragraph (2) was adopted as ameﬁded;

Paragraph (3)

53. The CHAIRMAN asked for‘ah expianation concérning the meaning of.the”second

. sentence, relating to the order of precedence among delegates within the sending State,
the 1ancuage of whlch seemed to hln far from clear.

54« Mr. de LUNA suggested that the reference should be o the order of precedence
establlshed under the regulatlons of the State sending the delegatlon.

55 Mr. BARTOg Special Rapporteur, said that he accepted that suggestlon in
principles. The sentence would then read "Neither the rank of the deleg?ﬁés un@gr the

internal regulations of the sending State nor the tltle or functlon ...".

Paragraph (3) wes adopted as amendeds

Paragraph (4)

Paragraph (4) was adopted without comment.

Paragraph (5)

At Nr¢ de Luna‘s suggestlon 1t was_ apreed to 1nsert the words "of theleenna

Conventlon" after the words "set out in art1e1e;4§c)" in the second sentence of

paragraph (5).

Paragraph (5) was adopted as amended.
Paragraphs (6) and (7) . -
Poragraphs (6) and (7) were andopted without comment .

<
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Commentary on article 8 (Notification) C L d
Paragranhsﬂ(l) and. (2) . .. T

Paragraphs (1) and (2) were adopted without comment. T e - L

Paragraph (3)

1t was agreed that the reference to notification "in two stages' should be

replaced by a reference to "two kinds of notification”.

Paragraph (3) was adopted as amended and subjebt to0 consequential drafting -

changes.
Paragraph (4)
56. Mr. ROSENNE said that the last sentence of paragraph-(4) should-be toned

‘down so as to remove the criticism of the Commission implied iﬁf$he passage -"The
Commission failed to take this fact. into account...”. |

Paragraph (4), was adopted subject to.a drafting change on the lines suggested

by lir. Rosenne. .
P@ragr@phs.(Slgand (6)
Paragraphs (5) and {(6) were adopted subject to drafting changes.

Paragraph (7) ,
57. Mr. ROSENNE said that there was non sequitur in the.third sentence of

paragraph (7); +he words "did not discuss this problem but" should be deleted.

It was so agreed.

Paragraph (7) was adopted as amended.
Paragraph (8)

Paragraph (8) was adopted without comment.

Commentary on article 9 (General rules on precedence) . - - e

Paragraph (1) L o :
58. The CHAIRMAN suggested that the order of the first two sentences should be

reversed and that the beginning of the second sentence .should read "The quesition of
the rank of heads of special missions arises etc". - In addition, hé'suggestea'thati

the words "or on arrival" should be added- in.the last sbntence.

]

Paragraph (1) was adopted as so amended.

A/CN.4/SR.TT3
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Paragraph (2)

“At Mr. Rosenne'!s suggestlon it was agreed to delete the word "spe01a1" ‘ ' v » |

quallfylnp the words "rules of courtesy

Paragraph {3)
59. The CHAIRMAN said that the last sentence implied that the Vlenna Conventlon

on Dlplomatlc ‘Relations was 1ncon51stent w1th the nr1n01ple of the soverelgn " ’
eqwilny of States. Accordingly, he suggested that the sentence in questlon be

It was so agreed.

Paragraph (3) was adopted as amended
Paragraphs {(4) and (5)
Paragraphs {(4) and (5) were adopﬁed w1thout comment.

Paragraph (6)

60. 7" lir. ROSENNE said that the last sentence in paragraph (6)("Except in _
matters of personal courtesy, the diplomatic title of the head of a spec1al mission
is of no offlClal 31gn1f1cance") was mlsleadlng and should be dropped.

It was so agreed

Paragraph (6) was adopted as amended.

Paragraph (7) o ‘ »
61, The CHATRMAN suggested that the words "at all" in the first sentence
should be omitted.

It was so agreed.

Paragraph (7) was adopted as amended.

Paragraphs (8) and (9)

Paragraphs (8) and (9) were adopted without comment.
Paragraph (10)

At Mr., de Luna 5 suggestlon the date "1815" was inserted. after the words

"the Vienna Regulations"

Paragraph (10) was adopted as amended.
Paragraphs (11) to (15) o o
" Paragraphs (11) to (15) were adopted, subject to the deletion of the word

"diplomatic™ in the penultimate sentence of paragraph (12).

A/CN.4/SR.773
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Paragraph (16)

N

At Mr. Rosenne's suggestion it was dgreed to”substitute the words "of théidpinion"

& for the word "conv1nced" in the first sentence and to substltute the word “agpllcable“ for

* the words "in force" in the second sentence.,

Paragraph- (16) was adopted as so amended.
Paragraph (17)
62. The CHAIRMAN said that the penultlmate sentence seemed far from clear:

notifications relatlng to a spec1al mission were not always made by the permanent dlplo—
matic m1s51on, He suggested that the words "which notifies arrivals and subsequent
changes" should be deleted.

It was so agreed.

Paragraph (17) was adopted as amended.
Paragraphs (18)to (21)

Paragraphs (18) to (21) were adopted without comment.

Commentary to artlcle 10 (Precedenceamong spe01al ceremonial and formal m1ss1ons)
63. iir. de LUNA suggested that in paragraph (3) (e) the word "status" should be

replaced by "function".

The commentary was adopted subject to that change and to drafting changee;f;

Commentary on article” 7'(Author1ty to act on behalf of the special m1551on) (A/CN.4/L.106/
4£dd.9)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted without 'comment.

Paragraph (3)

64. Mr. ROSENNE said that implied.criticism‘of the Commission in the fourth sentence

should be attenuated by substituting the words "did not deal" for the words "failed to
deal", ' ' -

It was so agreed.

Paragraph (3) was adopted as amended.

Paragraph (4)

65. r. de LUNA said that the word tantum in the first sentence should read juris
tantum. \ ‘ ,
66. The CHAIRMAN pointed out that part of the text seemed to repeat paragraph (3) (h)

of the commentary on article 10 (Precedence among special_ceremonielwaﬁdvfofmal‘missféﬁE).
He suggested that the passage beéinﬁiﬁé with thebterdsvﬁSomeIStetee hold" dna'endiﬁéh

A/CN.4/SR.773
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"is a manifestation of the common outlook and the equal standing of the members of the
delegation" should be déleted.

~
67. Mr. BAR”OS Special Rapporteur, accepted that suggestion. {
68. 1 Tne CBAIRMAN suggested that the Words "see sub—baragrupn (h) of the commentary i

on artlcle 10" should be placed in brackets at the end of parugraph (4)

It was so agreed.

Paragraph (4) was adooted as amended.

Paragraph (5) .

'69, ; The CHAIRMAN said that it was inappropriate to use the expreséion "collective:
authority" when spedking-of members of the special mission. o
70. Mr., BARTOS, Special Rapporteur, suggested that the word "éuthority“ should be
replaced by the words "full powers", .

It was so agreed.

- Paragraph (5) was adopted as amended.

Paragraph (6)

71. The CHATIRMAN suggested that, fbr the sake of consistency, the expression "extent
of the authority" should be substltuted for’ "limits of the authority". h

‘Paragraph (6) was adopted as so amended.

Paragraph (7)
72. The CHAI?MAN thought 1t 1naccurate to speak of the substitut of a head of a

special mission,
Mr. BARTOS, Special Rapporteur, said that suppléant would be preferable.
Paragraph (7) was adopted as amended.

Paragraph (8) .
73. The CHAIRMAN suggested that the passage in the last sentence doaling with the

status of alternate and deputy head should be replaced by the words "the Commission placed

the two kinds of deputy on the same footimg™.

It was so agreed.

Paragraph (8) was adopted as amended.
Paragraph (10)
T4 The CHAIRMAN suggested that the words "acting deputy" in the last sentence should
be veplaced by the words "deputy administrator™.

Paragraph (10), as amended, was adopted.
Paragraphs (11) and (12)
Paragraphs (11) and (12) were adooted without comment.

The meeting rose at 1 p.m.

A/CN.4/SR. 773
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UNITED NATIONS \1\& NATIONS UNIES

NEW’YORK

CABLE ADDRESS " UNATIONS NEWYORK * ADRESSE TELEGRAPHIDUE

LE 130(1-2) 3 July 1964

Sir,

I am directed by the Secretary-General to refer you to his circular
letters LE 130(1-2) and LE 130(1-2-1) of 23 October 1962 and 10 October 1963,
in which he requested you kindly to commmnicate to him, as soon as possible,
any observations that your Government might wish to make on parts I and II
of the draft articles on the law of treaties, prepared by the International
lav Commission at its fourteenth and fifteenth sessions in 1962 and 1963.

The latest dates specified for the submission of observations were
1 October 1963 in the case of part I and 1 September 1964 in the case of
part II. The intention is to transmit the observations to the Special
Rapporteur on the law of treaties and to the other members of the Commission
in order that they may take them into account when reconsidering the
articles. The Commission will prepare a final text of the draft articles,
for submission to the General Assembly, after studying the observations

of Governments.

The Secretary of State for External Affairs
Department of External Affairs

Ottawa

Canada
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As the Commission has formally decided at its sixteenth session,
novw being held, to review parts I and II of its draft at its seventeenth
session, which will begin in May 1965, it is essential that your
Government, if it wishes to submit observations on parts T and II
and has not already done so, should submit them as soon as possible
and not later than 31 December 1964, in order that they may be transmitted
in good time and may prove of use to the Commission.

Parts I and II of the draft articles on the law of treaties were
published in the Commission's reports covering the work of its fourteenth
and fifteenth sessions, as Supplement No. 9 to the official records of
the seventeenth and eighteenth sessiéns of the General Assembly
(A/5209 and A/5509). These reports are not enclosed with this letter,
as they were circulated to Member States upon publication.

Accept, Sir, the assurances of my highest consideration.

i

Constantin A. Stavropoulos
Under-Secretary
Legal Counsel

000421
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UNITED NATIONS \\’Jy NATIONS UNIES

NEW YORK

p.

CABLE ADDRESS * UNATIONS NEWYORK * ADRESSE TELEGRAPHIQUE

LE 130(1-2) Le 3 juillet 1964

Monsieur le Secrétaire d'Etat,

Le Secrétaire général me charge de vous rappelfr gbs lettres
circulaires LE 130(1-2) et LE 130(1-2-1) du 23 Bbtepre 1962 et du
10 octobre 1963 par lesquelles il vous dema de bien wvouloir lui
communiquer, d&s que possible, toutes observa®ions que votre Gouvernement
désirerait présenter au sujet des premi seconde parties du Projet
d'articles sur le droit des traités prépar¥€és par la Commission du droit
interr;ational_é ses quatorzidme et \guinXidme sessions, en 1962 et 1963.

les dates limites pour présenter les observations avaient été fixées
au ler octobre 1963 pour la premipre partie et au ler septembre 1964

pour la seconde partie. Ces observations sont destindes & &tre transmises

.au Rapporteur spécial po e droit des \traités et aux autres membres de

la Commission afin qu'dds pulssent en tenir compteb lors du nouvel examen
des articles. C'est effet aprés avoir pris connaissance des obser-
vations des gouvemnts que la Commission établira un texte définitif

du projet qui ser senté & 1l'Assemblée générale.

Q
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UNITED NATIONS NATIONS UNIES

Ia Commission ayant décidé formellement & sa selziéme session,
tenue actuellement, de revoir les premiére et seconde parties de son
projet & sa dix-septidme session, qui doit s'ouvrir en mai 1965, il
est nécessaire que votre Gouvernement, s8'il désire présenter des
observations sur ces parties et s'il ne 1'a pas déja fait, le fasse

-d®s que possible et au plus tard le 31 décembre 1964 afin qu'elles
puissent @tre transmises & temps et &tre utiles & la Cogmission.

les premiére et seconde parties du Projet d'artiqlep sur le droit
des traités ont été publiées dans les rapports de la Co sion sur les

travaux de ses quatorzieéme et quinziéme sessions a:;khsupplément No 9
aux documents officiels des dix-septidme et dix-Mytidme sessions de
1'Assemblée générale (A/5209 et A/5509). Ay, §té distribués aux
Etats Membres lors de 1éur parution, ces rap ne vous sont pas
transmis évec la présente lettre.

Veuillez agréer, Monsieur le Secs;;ggxe d'Etat,
les assurances de ma trés haute consjidération.

*  Le Sous-Secrétaire
Conseiller juridique

:; Constantin A. St&fropoulos
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PROVISIONAL SUMMARY RECORD OF THE SEVEN HUNDRED AND FIFTY-FIRST MEETING

SIXTEENTH SESSION

held at the Palais des Nations, Geneva,
on Wednesday, 24 June 1964, at 10 a.m,
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Law of treaties (item 3 of the agenda) (continued)
Articles proposed by the Drafting Commitbee
Article 62_(Treaties providing for obligations for States not parties)
Article 62A (Treaties providing for rights for States not parties)
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'LAW OF TREATIES (item 3 of the agehda)(confihued)
Artlcles proposed by the Drafting Commlttee

1, The CHAIRMAN said the Commission seemed to be agreed to discuss the group

of four articles relating to the effects of treatles on States not parties to them
in the order suggested at the previous meeting. Accordingly, he invited debate on
the Drafting Committeels proposals for articles 62, 62A, 62B and 61 (in that order).
Article 62 (Treaties providing for obligations for States not parties)
2. Mr, BRIGGS, Chairman of the Drafting Committee, said that the Committee
proposed the following title and text for article 62: v

“TreatiesAproviding for obligations for States not parties

"A State hay become bound by an obligation.contained in a provision of a
treaty to which it is not a party if the parties intended the provision to be
the meang.of establishing that- obligation and the State in question has
expressly agreed to be so bound,™

3. Sir Humphrey WALDOCK, Special Rapporteur, said that the French text of
article 62 did not exactly correspond to the English. '

4, .. Mr, REUTER, agreelng that the verb "&tre" did not fully convey the idea
present in the English verb "to become", said that a literal translation would not

be good French,. ,
5. Sir Humphrey WALDOCK, ‘Special Rapporteur, suggested that the opening words
of article 62 should be modified to read "An obligation may arise for a State from a

provision of a treaty ...".

6, Mr, LIU said that probably the phrase "A State may become bound" had been
used in order to establish the link between articles 62 and 61 but if in fact they
were ultimatbely to be fused into one it would suffice to say "A State may be bound",
7. He believed the language in all the articles should be made uniform., Article
61 spoke of "imposing" obligations and "conferring" rights whereas the.succeeding
articles reforred to "establishing” obligations and "according" rights,

AJCN,4/5R, 751
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)
8. The CHAIRMAN said that the different phraseology had been used advisedly in
order to stress that the rights and obligations to become effective must receive the »

essent of the third State, ,
Article 62 was approved in the form suggested by the Speclal Rapporteur.

" Article 624 (Treaties providing for rights for States not parties)
9. lr, BRIGGS, Chairman of the Drafting Committee, said the Committee proposed
the following title and text for article 62A:

"Tyeaties providing for rights of States not;partles

"y, A State may exercise a right provided for in a treaty to which it is:
rot a party if (a) the parties to the treaf& intended the-provision to
accord that rlght either to the State in question or to a group of States
to which it belongs or to all States, and (b) the State expressly or
impliedly assents thereto.

"2, A State exercising a right in accordance with paragraph 1 shall comply
with the conditions laid down in, or in conformity with, the treaty for the
exercise of the right", 7 '

10, Mr. VERDROSS said that he approved the language of paragraph l as far as

clause (b). The words "a tate may exercise" were acceptable to those who held that
actual rights could be created for'fhird Stateé, whether they used theﬁ or not., But
in that case those who supported the opposite view-might Be prepared to drop clause
(b), where it ﬁas stated that assent could be implied, since they held that the
exercise of a rlght was equlvalent to 1mp1101t consent.,

11, . The CHAIRMAN said that, if clause (b) was omitted the whole 1dea of consent

would be removed. By merely saying that a State might exercise a right, the
Comm1551on would give the 1mpre551on that, in its view, that right existed indepen-
dently of the consent V

12. Mr. JImmN“L de ARECHAGA said that although on theoretical grounds he had

some'sympathy for iir, Verdross's view, it should be pointed out that clause (b) was
" intended as a cbmpromise ﬁc'bridge the difference of opinion betweeh thoseAwho )
believed that the right derived directly from the treaty and those who considered
that the express assent of the third State was necessary before the right could come
into existence, | |

13. Jir, ROSENNE agreed with the prévious speaker,

A/CN.4/8R, 751
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14, Mr, YASSEEN said that, while he supported the conéept éf the supplementary
'agreement,_he was doubtful whether clause (P) should be retained; +the exercise of a
‘right meant acceptance of the right., He could only agree to the deletion of
clause (b) if the text was redrafted, for instance by replacing the words "exefcise

a- right" by the words "expressly or impliedly accept a right".

15, Mr., JIMENEZ de ARECHAGA said that the compromise solution should be
maintained. ’
16. The CHAIRMAN, speaking as a member of the Commission, said that he was

inclined to favour Mr. Yasseen's suggestion, for the logic in clause (b) was not
flawless. To say that a State could exercise a right if it had assented thereto
conveyed the idea that the expression of the consent should precede the exercise

of the right, whereas what happened in reality was that, at the time when tie State
decided to exercise the right, it thereby gave its implicit consent. '

17. Mr, JIMENEZ de ARECHAGA pointed out that what should be.made clear was

that the State concerned could "exercise' the right provided for it.

S 18. ~ Sir Humphrey WALDCCX, Sge01al aapoorteur, agreed with Mr. Jiménez de
Ardchaga. Possibly the dlfflculty mentioned by Mr. Verdross would be eliminated if
the opening words of the article were redrafted to read “4 right may,arlse for a
State from a provision in a treaty ...".

19. Mr. de LUNA said that the Comuission seemed to have decided to use a
neutral formula, The Special Rapporteur's text, hbwever, favoured one side of the

‘argumenfwénd gaﬁe support to those who held that a right provided in a treaty for
a non-party State.amounted to an offer open to acceptance by that State.

20, - Mr. ROSENNE said that the werding suggested by the Special Rapporteuf;

:would be acceptable. He was not sure whether perfect symmetry in the language used
in the various articles was either mecessary or desirable. Any changes would in
any case need to be reviewed again by the Drafting Committee.

21, . Nr. JIMENEZ de ARECHAGA said that the Special Rapporteur's suggestion

would offer a way out, . .
22, Mr. BRIGGS Jald that the Vordlng suggested by lr. Yasseen was both clearer
v>and neater and woulad not nre1udge the questlon wnether the treaty dreated the rlght

or prov1ded a means for the parties to offer a rlght to non—party States.

A/CN.4/SR.T51 '
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23; The CHAIRMAN, Speaking as a member of the Commission, suggesﬁed that ¢
paragraph 1 should begin with the words "4 State may expressly of'tacitly assent to
a right ..." ‘ ' | _ '
2. Mr. TUNKIN said th;t if redrafted in the'menner suggested by‘hr. Yasseen the

provision would be v1rtually meaningless and would say nothlnr on the main questlon
whether a right for non-party States could arise from a treaty.

25.- The CHATRMAN. said.that, on further reflecfion, he considered the Special *

Rapporteur's wording preferable. .
26, ' Mr., RUDA pointed'out that a right was never accepted or aseented to: it was
_ exercised. ' l. :
27, Mr. LIU believed that the titles of both articles 62 and 624 should be dropped

as it was undesirable to give the impression that they‘offered'a;classification of
certain types of treaties..

28. ; The CHAIRMAN pointed out that the titles of the articles in questlon referred

. to treaties "providing for', not nereating!, [rlghts or obligations/.

29. ‘Mr. BRIGGS said that the tifles of all the articlee would have to be
reconsidered by'the Drafting Cmma1ttee |

30. Mr. REUTER suggested that the present tense should be used 1nstead of the

past in the French text, entendaient ‘being replaced»by entendent and-a donné by. donne.

31.. Mr. VERDROSS supported the change suggested by kr. Reuter.

32.. He added that the comnentary should explain that if, in the c1rcumstances
contemplated by article 624, a State exercised. a rlght arising for it from a tre%ty to
which it was not a party, that State should be deemed to have consented implicitly to
accept the right.

33. Sir Humphrey WALDOCK, Special Rapporteur, agreed with Mr. Reuter that it Would

be preferable to use the present tense.

The wordlnp suggested by the Special Rapporteur for pa rasraph l Was approved and

it .was agreed that the text should be in the present tense.

A/CN.L/SR.T51
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34, Mr, RUDA and ¥r., JIMENEZ de ARECHAGA said that the Spanish text of
article 62A, paragraph 2 did not correspond with the English and should be altered.
. i
35. ' The CHAJIRMAN said that the French text also needed alteration. It was

not clear to him what was meant by the words "or in conformity with, the treaty".
36. Mr, LACHS asked if the phrase "or in confirmity with" in paragraph 2

was intended to refer to conditions laid down outside the treaty itself.

37. Sir Humphrey WALDOCX, Special Rapporteur, replied in the affirmative
.énd said that an example of such conditions would be those laid down by a territorial
State concerning the rights of passage by waterway through its territory, which it
was entitled to promulgate in conformity with the treaty but nof necessarily by
virtue of the treaty. Such regulations would naturally.have to be observed by all

States exercising rights under the treaty.

38. Mr. LACHS asked what would then be the relationship between such an
instrument and the original treaty. »

39, - Mr. ROSENNE said he.could not see why the phrase should cause any
difficulties.

40; Mr., LACHS pointed out ﬁhat the case could arise Where a treaty was

signed and entered into force after prior consultation with non-parties interested
in exercising rights under the treaty and‘wherevthe parties themselves subsequently
agreed on additional conditions limiting the enjoyment of the rights in queétion.

41, ) Sir Humphrey WALDOCK, Special Rapporieur, asked whether Mr, Lachs

wished an express reference to be added to related instruments.

42,  Mr. TUNKIN said that-the meaning of the phrése "or in conformity with"
was perfectly.clear and was consistent with practice, For example, certain navigation
rulés quite separate from but in conformity with the Convention'concerning the Regime
of Navigétion on the Danube of 1948 and with general rules of international law were
accepted by the parties. He was unable to see why the phrase in question should

cause any problem. , .

43. Mr. BRIGGS said that presumably the phrase was meant 'to refer to
"conditions not actually laid dowﬁ but pro&ided for in the treatyy; for example,
the’freaty might contain a clause enablihg the territorial State to enact certain

regulations.

A/CN.4/SR.T51
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44. Sir Humphrey WALDOCK, Speclal Rapporteur, said that Mr. Briggs's »

example was not exactly a case in p01nt, in sueh clroumstanceo, the conditions
existed by virtue of the treaty. '
45. ~ The CHAIRMAN suggested, in the light of Mr. Lachs's remarks, that .

the paragraph)ﬁight be amended to read ﬁA:State exercising a right in accordance
with paragraph 1 shall comply with the‘eonditions for the exeroise of the Tight
laid down by the pérties in the treary or in conformity with it in other
instruments", v a -

46. Sir Humphrey WALDOCK, Special Rapporteur, said that the conditions

" might not necessarily be laid down by one of the parties. . .
47 . - Mr. ROSENNE suggested that the difficulty could be overcome by
substituting the word "by" for the word "in'" after the words "conditions laid

down" and by striking out the two commas.

48. » Sir Humphrey WALDOCK, Special Rapporteur, sald that ouoh a solutlon
would ‘be acceptable.

| 49. Mr. JIMENEZ de ARECHAGA said that he agreed with Mr. Tunkin as to the

substantive issue but considered it unnecessary for the Commissien to enter into
the question of the competence to establish conditions outside the treaty.

The present drafting of paragraph 2 was perhaps-aﬁkward and.might be modified
to read:. "A State exercising ... conditions laid down in the treaty or
established in conformity with it". |

50. Mr. LACHS said that if additional conditions should be stipulated by
the parties it would be necessary to determine the relatlonehlp between ‘the
original treaty and those conditions. He therefore suggested that the sentenoe
should read "A 3State exer0131ng a rlght in accordance with paragraph 1 shall
comply with the conditions laid down in the treaty or in. related 1nstruments in
conformlty'w1th R AL

51, The CHATRMAN said that the exercise of the right should be linked with

ﬁhe conditions,‘for otherwise the provision became meaningless.

52. Mr'; de LUNA agreed with Mr;'Lechs; The problem was of great importance,
especially if two agreements were 1nvolved - the principal treaty and a related
instrument. Above all, the Commlselon should not draft the provision in terms
that admitted the possibility that obligations could be imposed on a non-party
State without its consent. A State which accepted a right should realize what

it was doing and what corresponding commitments it was entering into.

000431
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53. Mr. REUTER said that the problem had given rise to serious international

disputes such as those involving the right of transit through Indian territory;
passage through the Corfu Cﬁannel, and navigation in the North Atlantic. He would
prefer & wording that did not raise the problem, such as "the conditions laid down
by a treaty for the exercise of the right referred to in paragreph-l shall be '
binding on a State which intends to exercise that right", The question of doctrine
would then be left open.

54. Mr, YASSEEN said that in such a case the non-party State could not have
more than the treaty had meant to offer. Logically, uherefore, those who wished
to take advantage o?f the right would have o comply with the conditions laid down
in, or in conformity with, the treaty. The text of the paragraph was entirely
satlsfactory since it met evexry requlrnment |

55. * dir., TUNKIN believed that the dlscus51on and particularly Mr. Reuter's
contribution had demons*rated that it mlght be wiser if the Commission drafted’
patagraﬁh 2 in such a wey that it wéuld speak only of the provisions of the treaty
itself; the regulations enacted outside the treaty (fpr example, by a territorial
State) were usually accepted by the parties by virtue of some provision in the
treaty whether express or implied. -

56, Sir Humphrey WALDOCK, Special Rapporteur, §aid”that there was some value

in retaining the phrase "or in conformity with" because conditions existing outside
the treaty might have to be observed

57, The CHAIRMAN, speaking as a member of the Commission, observed that a
party might_effectlvely ley down certaln rules because it was empowered to do so
under the treaty. If those rules were in conformity with the treaty, they would
have to be respected by the non-party State; if they were not, the non-party State
would not be bound by them. ' _ _
58, Mr. EAR TOS said thet he found the wordlng of paragraph 2 satisfactory.

It should be clearly understood, however, that the conditions referred to in that
paragraph would have to be in conformity with the rules of international law,

59. Mr. JIMENEZ de APECHAGA said that the tex: would be incomplete if it

referred solely to. the coualtlons laid down in the treaty.
60, lr. LACHS expressed a strorg preference for the Chairman's text as he was

firmly convinced of the heed ito drop the reference to corditions outside the treaty.

A/CN,4/SR,T51 -
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61.',2 'i”M‘»~ Oouﬂﬁu_sald that. the omission of the phrase "or in conformity ‘-
. Wlth” Would open the way to ﬂlSUﬂJvatandln After all, certain conditions

»i m1 ht be lald down out51de tnedtreauy, as 1in the purely hypothetlcal case of a
treaty conoernan the sedom of navigation thrOUﬂH tne Corlnth Canal WﬂlCh made
. no: mentlon of detallcd revulatlons governan the carriage of exp1051ves to be
drawn up by the terrltorlal State. v
62r s 1r. RUDA said that he azreed with Mr. Rosenne. The coﬁditions in;
uestion were laid down in two different kinds of instrument - the treaty itself,
‘and the:national legislation on the subgect which had to be 1n conlormlty with
the. treaty. If the words "or in conformity with the treaty” were left out;
there would be no refersence to one part of the conditions laid down. '
63 a:ﬂwi Mr. de LUNL said taat9 since a btate could not be bound by an
obildatlon +to which it had not dssentcd, it seemed to him that the obll@atlon
fimust‘neoessarlly'be an obl;éatlonblald down in a rule of inteérnational law or
.iﬁ"a;treaty end'consequeﬁtly'one that the third State had accepted either under
international law or in acchtinf the treaty.‘ |

64. L Ihe CMALRMAN pointed out that the provision was Concerned not with

,oblléatlons but Wlth the condltlons :overnlng the exercise of a right. That
rlsht could only be accepted by the nohdparty.State in the forn in ﬁhiCh itfwas
offered, a nd that offer wasg. acconpanled by certain condltlons gove rhing 1ts
sxeycise Wthh were cltner expressly 1a10 down 1n the treaty or else would be
.determined by the part concerned pursuant to the treaty. ‘

v 65, He vathered that the majority of the meﬂbers of the Commission thought that
the provision should refer to additional restrictions. Accordingly; he suggested
thatfﬁeragraph 2. should be referred back to the Drafting Committee with the’
jréduest that it‘Ehould give particular consideration to the formula ”the'ccnditions
o"overmln' “the exer01se of that right provided for by the treaty or. establlshed
in conformlty with it" and that it should make any other’ chamges in the parasraph

PR

that were consequentlal on the redrafting of caraoraph .

It Wwas S0 aéreed.

s

A/Cﬁ.4/53.751
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Article 62 B (Termlnatlon or amendment of prov181ons rerardlng rlghts or

obligations 6f States not parties)
66. Mr. BRIGGS, Chalrman of the Drafting Commlttee, said that the Committee
_proposed the following text for article 62 Bs

"Termination or amendment of;provisions'feparding
‘rights or obligations of States not parties == .

"When in accordance with article 62 or 62 A a State is subject to an
obligation or entitled to exercise a right under a provision of a treaty to .
which it is not party, the provision may only be terminated or amended with the
consent of that State, unless it appears from the treaty or the circumstances
of its oconclusion that the obligation or-rimht was intended to be:revocable,"

67. - _Sir Humphrey WALDOCK, Special Rapporteur, said that it would be

de51rable to reserve the words "or the circumstances of its conclus1on" in view
- of the discussion to which those words had given rise.

68, Mr. VERDROSS said that in general he approved of the wordlng of the

article, which he took to mean; by a process of a contrario reasonlng, that so
long as the non-party State had not exercised the right in question, the right
could be amended or revoked by the parties. . .'  j

69. Sir Humphrey WALDOCK, Special Rapporteur, said that the provision as
originally drafted by him in his report (A/CN,4/167,'artlole 62, para.3) had

embodied two limitations, one of which was that mentioned by Mr. Verdross. The

limitation in question, however, was coveredlby implication in the Drafting
Committee's text; by a process of a contrario reasoning,-it could be deducéd,from
that 1anguage_£hat, until a State became subject to an obligation or became
entitled to éieroise a right under a provision of the treaty, it was possible to
terminate the obllgatlon or right in guestion.

70, Mr. ROSENNE sald that he had accepted the text of article. 62 B in the
Dfafting,@ommittee but he now had misgivings on two points. The first was the use
of the verb-"terminate", which he had himself suggested should be replaced by
“revokeﬂﬁ-jOn_careful counsideration, he would prefer reverting to a term sﬁoh asg
"revoke“=because'aniexamination of the articles in part 1I (quoerning the
invalidity and termination of treaties) .showed that there were many methods of
termination. The intention in article 62 B was to refer to the case where the
parties agreed to amend or put an end to a treaty provision and not to. that. where
a party had a right to call for the termination of the treaty in accordance with

one of the provisions of part II.
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' 71. The second point which caused him concern was the need to cover the case of the s
suspension of the operation of a treaty by agreement among the parties.

72, He thought that the language of article 62 B should be adjusted so as to refer
to an agreement to revoke or amend the provision in questlon, and so as to apply
both to the suspension and the termination of the treaty.

73. Mr, YASSEEN said he could accépt the wording of the_article as a whole,

but it might be preferable to express its meaning in positive terms, perhaps By the
formula "eos the provision may be terminated or amended with thé consent of that
State...", so that it would not prejudge the possible termination of the provision
under other rules slready adopted by the Commission. ,

T4t Morepver, he suggested that the final passage should be drafted to read: ''unless
it appears from the treaty that the provision was revocableil; in that way, the
contraversial phrase or the circumstances of its conelusion'” would disappear and the
end of the sentence would be symmetrical with the beginning, which spoke of a
Tprovision", not of an obligation or right.

75. Mr, BARTGS said that he was satisfied with the text as a whole., If a
State had declined the proposal made to it in the treaty, its consent was not
necessary for the smendment or deletion of the provision containing that proposal.
That intefpretation was wholly in conformity with clause (b} of article 624,
paragraph 1. But there was a period during whiéh the option was open, and the
question was whether the terms of a treaty could be amended before that period had
elapsed, The third State might have entertained an expectation that it would be in
a position to exercise the right or assume the obligation and might havé taken steps
to do sb éﬂd, if so, it would not be fair that thé parties to the treaty should be
able to withdraw their proposal unilaterally, The Commission should make provision
for such cases, which might occur very commonly in practice. .

76, Mr, JIMﬁﬂEZ D AREGHAGA said that he was prepared to accept article 62 B

as drafted. However, he stressed that the language of that article reversed the
presumption established in the ruling of the Permanent Court of International

Justice in the Free Zones case., In that case, the court had proceeded on the

assumption that eamy provision in favour of a third State could be revoked by the

4A/CN .4 /SR.751
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parties.to-the treaty.unless the treaty itself or the circumstances of the case
showed an intention to pfovidevfor ivrevocability. Article 62 B, on the other hand,
was based on the assumption that the risht of the third State was irrevocable except
where a contrary intention é@peared from the'treaty'ow the circunstances of its
conclusion. He had no objection to thus reversing the Court rulinz but thought it
would be going too far to drop the reference to the circumstances of the conclusion
of the treaty. Without that reference, article 62 B would in effect state that the
right was irrevocable unless the parties to the treaty took care 6 insert an
explicit contrary proVision’in the treaty. He did not believe that such a
formulation constituted z progressive development, or that it would éncourage'the
use of tiie method contemplated in'thé article'under discussion.,

»_77. . Mr, TUNKIN favoured the retention of the text of article 62; although he
had had some doubts on the point, e would prefer to keep the referenqe to Vthe
circumstsnces of its conclusion', 'i

78. In view of the close links between article 62 B and articles 62 and 62 A, he'
suggested thau the Drafting Comﬁlttee should conulder brinzing the language of '
article 62 B into llne with that of the other two articles.

79. The C.aIRILN, spesking as s member of the Commission, said that on the -

whole he found the text acceptable. However, the expression "under a vprovision of

a treaty! (”en vertu d'une disposition d'un traite”) might give the impression that
the right or obligation had been established directly by the treaty, an
interpretation incompatible with the previous articles. It mizht perhaps be better

‘to use some such expression as “arising from a trsaty’ ("dicoulant-dlun traité").

‘80, To his mind, it would ﬁot be enouzhh to refer to the terms of the treaty in the
final passage; - and the expression "or the circumstances of its conclusion' was
itself too-reétriétive, as the revocability might be the consequence of an event
subsequent to the conclusion of the treaty, as for instance from diplomatic.conversa-
tions with the non-party State concerned. It would perhaps be better to use the
vhrase ‘or the circumstances”, which was both more concise and also br¢ader in scope.
81l. The adjective ‘revoecsble" was no doubt sppropriate in referriﬁglid'a'right, but

less so in referring to an obligation. :

A/CN .4 /SR.751

000437



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

A82.- Sir Humphrey WAIDOCK, Special Rapportéur, said that the difficulty-could be -
overcome by redrafting the "unless! clausé -~ on the lines suggested by Mr. Yasseen —~ to
read "unless the provision was intended to be revocable".

83. - Mr. de LUNA said that notwithstanding the commendable efforts made, the attempt
to steer a middle course between two different doctrinal positions had produced an
eclectic text that was neither elegant nor clear,

84. To his mind, it was obvious that without the consent of the non-party state, no
obligation could arise for that State. As far as rights were concerned, it would be
nonnal for those members who accepted the doctrine of offer and acceptance to regard the
offer as a unilateral legal instrument. For those who, like himself, considered that
“the right already existed by virtue of the treaty even before it was exercised, ‘
irrevocability would be the rule by virtue of tﬂe autonony of the will of the barties.
85. The CHAIRMAN, speaking as a member gf the Commission, observed that since

article 62B referred back to article 62 and 624, it was obvious that the right camé into
existence only when the non-party State had given its consent, either explicitly, or

implicitly, by exercising it. Until it dld‘so, the right was revocable.

86. Sir Humphrey WALDOCK, Special.Rapporteur, sald that the Chairman's remark went
a little too far. Members like Mr, Verdross, Mr. Jiménez de Aréchaga, Mr. de Luna and

" himself did not admit that nothing existed in the nature of a right until the assent of
the third State was given., The purposé of the formula in article 62B was to leave the _
doctrinal Question open. All the members of the Commission were agreed that (except where
there waS~a-contrary<intentibn of the parties) a perfect and irrevocable right existed in
pfinéiple only when the consent of the non—-party State was given. The use of the present
tense in article 62B made it possible to keep open the doctrinal question.

a7. Regardless of doctrinal differences, all members of the Commission agreed that

in bractlce, the right of the non~party State should be revocable until that State had
accepted it or exer01sed it.

88. 1 The CHAIRMAN said that that idea eould be expressed by stating that, as soon

as a rlght or an obligation arose, it would cease to be revocable.

A/CN.4/SR.,751
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89, - lir. CASTREN said that he could accept the article as a whole, with the
drafting*changes proposed. _

90, At the 738th meeting he had proposed a text under which the only criterion for
determining the question of revocability would have been the terms.of the treaty.

The non-party State would be put in a difficult position if it was obliged to examine
not only the text of the treaty, but also other factors, which.might even perhaps
have arisen after the conclusion of a treaty. That State might have taken steps and
made economic sacrifices in order to exercise its right; - it should not be deprived
of that right without its consent unless it appeared from the terms of the treaty
that the right was revocable. - Accordingly he proposed the deletion of the words

"or the circumstances of its conclusion". In his opinion, the Permanent Court of
International Justice had not decided that question, and his opinion was supported

by the S?edial Rapporfeur's'commentary on the original draft article 62 (A/CN.4/167).

91. . Sir Humphrey WALDOCK, Special Rapporteur, said that the Permanent Court
had not in fact ruled on that question., The ruling t6 which Mr. Jiménez de Aréchega
had referréd was contained in the separate opinion by Judges Hurst and Altamira.

4s far as the Court was concerned, it had rather assumed that the provision in |
favour of‘the third party was irrevocable in the particular case .because of the
_special ciréumstances. ‘

92. The difficulty in article 62 B arose to a large extent from the attempt to deal
concurrently with obligations and rights, when the position in respect of the two
was slightly different.’ With regard to obligations, it was the possibility of
the amendment df the relevant treaty provisionvthat was important to the non-party
State; +the termination of an obligastion, and in most cases its suspension, would
‘not be a matter of concern for that State; With regard to rights, the third State
was the beneficiary and it would be approprlate to lay down a more strict rule.

93. = The CHAIRMAN said that a case could arise in which the treaty 1tse1f dld

not contaln any prov151ons on the subgect but the partles, in a communication to the
non-party State, stipulated the 1rrevocab111ty of the rlvht and that Stwte accepted

that irrevocability.

A/CN.4/SR.751
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94, - Mr, YASSEEN said that the parties could amend the treaty after its

r

conclusion, but before acceptance by the non-party State., - however,_that later
Inter se agreement should be brought to the notice of fhe non-party Sfate ‘
concerned, just as .the original.treaty,should.hgve beén brought to,its_notice.
95, The CHAIRMAN suggested that article 623 should be referred baék.tovthe

Drafting Committee.:

It was so agreed.

Article 61 (Treaties create neither obligations nor rights for States not partles)
(resumed from the previous meetlng)* .

96. The CHAIRNMAN invited the Commission to resume its con51derat10n of
Article 61, . _
97. With regard to the fitle,\he recalled that Mr., Rosenne had agreed to the

use,.in the title, of the Latin maxim ?acta tertiis nec nocent ne¢ prosunt, The

use of that maxim would avoid the glaring discrepancy between the title "Treaties
create neither obligations nor rights for States not parties" and those of the
:following articles, which specifically referred to treaties that provided precisely
for rights or obllgatlons for such States.
98. Mr. BRIGGS said that the main idea of the Drafting uommlttee, in its
formulation of articles 61, 62, 62A and 62B, had been to differentiate between
iights and obligations. In keeping with that idea, he suggested that articles 61
and 62 shénld be combined, any reference to rights being omitted from article 61,
Thé comﬁinéd article would then read: ' |

"1, A treaty applies only between the pérties and imposes no

obllgatlons upon States not parules to it.

", A State may become bound by an obllgatlon..." (as in the -

‘ art;cle 62 proposed by the Drafting Committee).

99, AIn fha{ manner, it would be possible to overcome the difficulty arising
ffdm the fact thﬁf accdrding'to one school of thought, the treaty itself conferred
.rlghts or created obllgatlons for the non-party State, whereas according to the
’”other school the process constituted an “offer which needed acceptance for its

completion,

*¥  For the text of article 61 as proposed by the Drafting Commitiee, see the
summary record of the 750th meeting.

A/CN.4/SR.751
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. 100, lir, ROSENNE said that he had grave misgivings regardihg the proposal
made by Mr, Briggs, The principle embodied in article 61 was a very fundamental

one: that expressed in the adage res inter alios acta aliis nee prodest nec

nocet, The language proposed by Mr. Briggs could have much more far-reaching
effects than would at first appear, :
101, Mr, BRIGGS pointed out that the essential statement - that a treaty

applied only between the parties - would remain.

102, The CHAIRMAN said that the formula was nevertheiess an extremely
dangerous one, The article would refer only to obligations and say nothing

about rights.

103, Mr, CASTREN said that he supported ir, Briggs' proposal; it would
be a way of avoiding many difficulties. The Commission had always tried to

keep rights and obligations separate, but the article dealt with_both.together.
104, lir, ELIAS said that it was undesiréble to alter the contents of
article 61 in the manner suggested by lir. Briggs; that article expressed an
autonomous and fundamental piinciple which should be given due prominence.
105. He recalled that he had suggested at the previous meeting that the four _
articles 61, 62, 62A and 62B should be grouped together so as to emphasize their
inter-connexion, In that process, the titles could be dropped ana replaced‘by
a new comprehensive title along the following lines:

"Effects of a treaty on States not parties to it"

106, The CHAIRMAN said that the suggestionby Br. Elies should be discussed

after the Commission had decided whether to maintain the article as proposed

by the Drafting Committee or to amend it in the-maﬁner suégested by Mr, Briggs.
107. Mr, YASSEEN said that in his opinion the article should stand as
proposed by the Drafting Committee, To say fﬁat a treaty applied only between
the parties was to state a frinciple from which followed two consequences,
similar in kind and equai iﬁ fprbeg a treaty di& not impose any oBligation and
it did not confer any right on ﬁon—party States, Those ﬁwq consequences should

be stated immediately after the general principle,

A/CN.4/SR.751 : .
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108. Mr. VERDROSS said that for practical réasons, especially for making

voting easier, it would be better to deal with rights and obligations in two separate
clauses. There was no need to state immediately in article 61 what would be said

in the following articles. The first phrase should, however, be retained.

109. Mr AMADb said that the starting point of the discussion was the fact

that there was a glaring contradiction, beginning with the titles themselves,

between article 61 and the next two articles. ° That inconsistercy should be -
-removed, but he did not think that Mr. Briggs's proposal offered a solution. The
Commission should be’logical and discern the continuity from a principle to its
consequences.,

110, Mr. EL-ERIAN said that he favoured the retention of article 61, which

constituted a useful general statement of a general principle.

4 7 .
111. . Mr, JIMENEZ de ARECHAGA agreed with Mr. El-Erian's remark. Personally,

he would have liked the provisions on rights'to“bé separated from those on obligations
but, in the case of the principle embodied in article.61, he thought that it should
be maintained as it stood. However, he also favoured adding a proviso such as
that suggested by the Chairman at the previous meeting, which would make the
principle in article 61 subject to the provisions of article 62,

112, Mr. TUNKIN said that he was in favour of keeping article 61 for the
reasons already stated.

113. To add a proviso such as "subject to the following articles" would be going
too far, for such a clause would imply that the following articles stated ‘
exceptions - which they did not.

114, He proposed that, as Mr. Ruda had suggested at the previous meeting, the
words "without their consent" be added at the end of the Drafting Committee’s
version of article 61. There would thus be a loéical sequence between article 61
and the articles that followed. . :

115,  Mr. RUDA said that he agreed with Mr., Tunkin., He realized that the
proposal he had made at the previous meeting(adding the phrase "without their
cbnéént" to érticle 61 and deleting the following articles)had been rather too

drastic, On reflection, he thoughf that the following articles might be kept if

A/CN.4/SR.T51
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article 61 was drafted in the manner just proposed by Mr. Tunkiﬁ.- In that way,
article 61 would state the principle and the following articles would indicate the
ways in which it was to be applied. However, should the Commission be unwilling
to accept the amendment, it would still be necessary to remedy the contradiction
between article 61 and the following articles. ‘

116. - Mr, CASTREN observed that the result of ir. Briggs's proposal would not

be to eliminate the statement of principle; ‘it was merely a way of dividing it

into two parts and placing one in one article and the other in the next.

117, The CHAIRMAN, speaking as a member of the Commission, said that he was
increasingly inclined to accep{ the solution proposed by Hr. Ruds and Mr. Briggs.
118, Mr. -‘PAL said that he favoured the retention of article 61 as proposed by
the Drafting Committee. He did not believe that the phrase suggested by Mr. Ruda
would remove all difficulties; consent was not the only requirement specified in
articles 62, 62 A and 62 B. He suggested that the problem could perhaps be

solved by amending article 61 so as to state that: a treaty applied only between

the parties and "in itself" neither imposed any obligations nor conferred any

rights upon States not parties to it.

119. - The CHAIRMAN said that that type of language had already been considered
unsuccessfully.
120, Mr, TABIBI suppoirted article 61 as the expression of the fundamental

rule in the matter of the effects of treaties on non-party States. However, he was
not altogether satisfied with the title of the article.

121. Mr. de LUNA stressed that all the difficulties arose from the fact that -
the Commission was not taking a stand on cither of the two legal doctrines in the
matter. . Article 61 as drafted presented difficulties for those members of the
Cornmission who favoured the doctrine of offer and acceptance. Cther members
considered that a treaty could not impose obligations upon non—parfy States, but
that it could confer rights upon such States.

122. He said that he would be prepared to accept the traditional rule embodied in

article 61 in the context of the series of articles now under consideration.

A/ON.4/SR.751
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123. Mr. AADC said that none of the.versions suggested satisfied hii. He

20 -

therzfore proposed that the Commission should approve the articles as they stood
without worrying any further about thne contradiction between article 61 and the N
P St

following svtizles. The future would show how those articles were to be l

124. Ly, AUDA said that his doctrinal positien was the same as that of Mr. de
Luns, Kr. Jiménez de Ardc chaga and Mr. Verdross. Vithout entering into the question
of substance, however, he wished to stress that, from the poinﬁ of view of form,

there was an obvious conbradiction between article 61 and the following articles.
125, He cid npob believe that the provisions v which had been put forward were completely
neutral as betweonh the two doctirines sustained during the discussion; in particular,

article 62 4 inclined 1n tle direction of the dectrine favoured by him,

126. Sir Humph ey VALDOUK, Special Rapporteur, said that he could accept eiﬁhef G
of the two solutions which had been Uut forward. Arulcle 61 exgressed the general ‘
ruls but snould of course, be read in conJunctlon wi th the other artlcles of +the

draft. There was nothing very strange in the fact %that articles 62 A and 62 B

qualified the peﬁeral rule laid down‘4n article’61° there was petrhaps some element

of inelegance because of the absence in article 61 of some nnt101oauory reference to
the cubscquent articles rom the legal point of view, however, no dlfflculty arose
so long as tre qualificabtions were stated in the araft articles. It was probably
desirable %o amend the +itls so as to show that article 61 stated the general rule
regarding the effect of treaties on non-party States. _ ' )
127. Yeveritheless, he would have no objection to the addition of the words suggested
by kr. Bude, parbticularly since the term "consent!" was used; that term was wider

than "agresment® and committed the Commission no further than it had already comaitted
itself in articles 62 and 62 A. o ‘ . _ - L o ’

- i LT .
128. The CHATREAN, speaking as a member of the Commnission, said that he had

definitely come round toc ¥r. Ruda's suggestion, although he had initially opposed it
at the previous meeting. Article 61 as so amended would then be less categorical
ané¢ would herald what followed.

129. The first passage would perhaps be improeed if amended to read: "4 treaty
produces legal effects only for the parties". |

130. " Mr. REUIER objected that that werding would give even greater weight ‘o
Mr. Jiménez de Ardchaga's remarks on the neeé for a reference to the most-favoured
nation clause in that part of the draft.

131. The CHAIRMAN suggested that article 61 be referred back to the Drafting

o o . wa

Committee.

It was so agreed.

’ The meeting rose at 1.10 p.m. ‘ A
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ile: Ottawa, May 5, 1964.

Dear Alan,

At Mr. Cadieux's request, I attach a
copy of my paper on Waldock®s Third Report on the Law
of Treaties. It contains mothing im the way of original
thought but may nevertheless be useful in your preparation
for the debate in the Commission.

=
= e T
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Maurice Copithorne
Mr. Alan Beesley,
Permanent Mission of Camada

to the United Nations,
Geneva, Switzerland.
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Acting Under-Secretary é oty CONFIDENTIAL
through Mr. Wershof - f) B ) May 1st, 1964.
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e

Legal Division =T S é, %
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Commentary on Waldock's Third Report on the e Gl

Law of Treaties.

We attach a Commentary on Waldock's
Third Report on the law of treaties. While we have so
far only received the first of three sections of this
Report, this first section seems to cover all the topics
that are likely to be the significent and controversial.
2. If you agree, we shall forward a copy of this
memorandum to Mr. Beesley in Geneva.

Legal Division
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‘section of his repbét—wu‘have_reeeived‘to date758r§¢in of FitznﬁurichQJﬂ
 “fundamentd1_princip1os governing treaty obligations" such as the :
supremacy of intesnationsl dev over domestic law (although this parti- |
ff'cuilr subject may yet appear in the third section of Waldock's report
f eovaring the interpretation of treaties), and the relationship of obli-ﬁ
'-‘gntions to. rights. Thin 1Ittar propositien seems a auperfluoua ctatamzn!
L of the obvious and its deletion therefore unlamented. 3
The mpo.-tmt doetrinal questions u'iling in this section of

Whldock'- report appear to be thp following:
(a)

gatiopal uvhr dnm.stic law' Artic e 55). It is

concluded that support should given te the prineciple

of suprcmaey of international law over domestic law |
in this context and elsewhere should it appear in the ’
latter and as yet unpublished sections of Waldock's

Third report.. -

(b)

It is concluded that Waldock's espousal of the stipu-
lation pour autri should be supported, and that his
formulation c¢oncerning objective régimes should be
regarded as a notable contribution in a difficult

.- area but one that is not free from difficulty oapew
cially with r-ghtd to the coneept of tacit consont

" (e) gonflicting Treaby Oblizations (Article 65).
It is concluded that support should be given to
Waldock's formulation that the concept of relative -

priority rather than nullity should govnnn oonflict-
of treaty oblizlttons

T 3
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Section I = The application and Effects
of Treaties

Some two thirds of the way ' through His draft articles, the

Qifhpportonr has now annune&&tod-tha primordial rulo of treaty law -

panta sunt sarvanda. It is open to question whether this provision

,;'-hould not in due counsn be iovud up to the beginning of the Article-. f
: ﬂhldock poinxs up the £aqt thlt tho concept of paota is’ ultimately not

a legal’ obligation but ome of good faith and he refers to numerous "_ i

. ‘Angtances’ where internatianal tribunala have insisted upon good faith

© in the interpretatlon and application of treaties. :

Pnragraph z of tho Article providnl that a party must
| refrain from “Any acts cllcultt.d to prevant tha duo execution of the ﬁ?
2 treaﬁy or otherwise to fru-trata its. obaects" ‘5 The kay word is "calcu—s
.lated" which suggesta that to run afoul of thia paragraph, a party
muut intend to frustrate tha e:bcution of the-treaty. This mens rea :
~ may be a difficult to estahliah - Waldock's formnlction also raises theu
i .proB1em of ants ‘that are not eolenrable but cldarly have the effeot of . .
-‘;Sru-trating the execution of the treaty. Should a party be th. to- ac&
r.ih ‘such a way as to effoctivoly frustrato the treaty uhethur the act wau

oalculated uith this purpose in mind or not? Such was thn qnn-tion facu

e by the Intomational Court in the w&m‘ Cuq (I C.J.L {
"'-:1958, P 55). ritzmaurice disau-sed the Guardianship case- undnr‘tha

':_prineipla of the supremacy of inturnational law over domestic lau.

: Tha quastion raised by tha Guard&anship caqe oan be stated as fqllow-:
L treaty betwaan two states.is concerned with subjoct matter A._

- However, there is & lav.ib ono o! the states on !uhjact nnﬁtor B whidh

'.nlthough technically diatinct, may if applied, result in oonﬂaquﬁﬂaal

1000449 | e
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‘contrary to those apparently contqmplatéd by the treaty. Fitzmaurice,
‘while doubting that the Court intended to question the principle of the

":suprcmacy of 1nternationa1 law over domestic law, notas with approval

-‘~_:the reuark of Juﬂga Lautorpacht, who dissontcd on this point, that a

Hr'-fatate S0 0ot ontitlod o cut down its treaty obligations in relation to

one institution by . enacting in the sphere of anoth-r institution provi-
sions whose effect is suoh as ﬁo frustrate the operation of a crucial
#speét of the treﬁty. ?itzmaﬁéiﬁe accordingly included & subparagraph
‘in his draft stating that intarnational law was to provail over any :
1oca1 1aw irrespective of the pavticular subject mntter,‘and whether or
_mot it purported to relate npecifieally to the troaﬂy or to the class of
matter ooverad by the traaty.

| The majority opinion of the Court i tho-gg!gg;ggggin Case
held that inspite of pointn of oontact and of encroachments, the
Convention did not include within its scope thglsubjoct matter of the
domostic law in question., icéordihgly ther§ was no failure to perform
' the obligations of the Convnntion. However, much weight was placed on
the recognized existence of l'ordre public as ah implied condition of
troaties dealing with qnantiona 61 ﬁrivste intornationll 1lw and conflic
of law. In Judge Lauterpacht'l viow, the concept of l'ordre publio mult
_ be regarded as a general principlo of law in the field of privtte inter-
‘national law. Fitzmaurice noted thaso remarks flvourably and providod
in his Articles as one of the oonditions Justifying ndn porfornlnee,‘
that parties were not obliged. to implemont a treaty relabing to topic-
of private international law, uhore to do so uould be ountrary to the
’ jnridical concepts of l'ordru public as applied by their court-. Waldoc
han no so far montioncd this conoopt but it may arise in his last seotia

~ omn the 1nterpr.tation of treatias 3
- 000450 '.
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law to domestic law is particularly relevant to Canada where the

K
As has been pointed out, the relationship of international

provincial legislatures could enact legislation which had the effect
of frustrating the operation of treaties implemented by Parliament
pursuant to Section 91 of the B.N.A. Act. While the reasoning
euployed by the majority of the Court in the Guardianship case might
provide a convenient excuse for Cénada in such caseé, its extemsive
use would throw Canadian‘freaty relatibnsrihto a most uncertain state,
causing the federal government eﬁbarraSSment vis%i-vis foreign States
and'political difficuiﬁiea vis#i-vis the provinces. It seems clearly
preferable in this context that the provinces should ‘not be encouraged

to believe that actions by them to frustrate treaties implemented by

the federal government under section 91 are excusable at international
law, and accordingly, fhat we should support the absolute supremacy
of international law over domestic law.
| Such a course would bé consistent with the position taken
when the Commission earlier discussed the effect of internal law
coneerning the competehce—of a stéte to enter treaties (Article 31).
Paragraph 4 of the Article 55 states that failure to carry
out the obligations of a treaty engages a stalte's international respon=
.'sibility. It is perhaps open to question whether this paragraph can be

construed as creating a basis of ‘obligation separate from that of the

o _treaty. If a_statekﬁr-default of an obligation under a treaty is
.-condoned by the other party, is the def#ulting state excused of its
responsibility under this paragraph?  Probably stiah & case would fall
withiﬁ Waldoek's gualification referring to a failure which is justi-

fiable or exeusable under. the general rules of intermational law.

LA 6
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In the Island of Palmas arbitration, Judge Huber stated
that "a juridical fact must be appreciated in the light of the law .~
-.conﬁemporary with it, and nok of the law in force at a time when af
dispute in mgard to it .u-iu. or falls to be settled®. Th:i.s has | 5 :
_1bocome known as "the intempqral llv' and has been incorporated by Wal- ;;
dock in Article 56, viz: a troaty ia to be ngg_nggggg in the light ‘
of tha.law in force at the time uhon the treaty was drawn up.. In :

paragraph 2 Waldock postulatqn ths conpllment of this rule; subject to ?;
r-paragraph X3 the gnn;iggﬁigg of a treaty shall be governed by the rule- :
of intornatienal law in force at tha tima when the treaty is appliad. '
Houover, Waldock draws attention to the ﬁifficulty the second provisinn ?
may cretta arising from the uncertlin ralationship betwaen tha twe
branches of inter temporal law. e points out that in the 1ight of the
evolution that has been.taking-plaec in the law regarding coastal watcrs:
and the continental shelf, this problan cannot be dinnisscd as anadnnie.i
A question arising from the North Atlantie Fisheries Arhitration is
uhether the parties to an old treaty in using the word "bay", 1ntended
it to nenn bhays as then undarltood. and dolimited in intarnattnnﬂl lhw ;"
(assuming hypothetically that thare had been a legal concopb of a bqr
at the time), or did they ‘mean any wgters then or in the fueung'ﬁhut
might be connidored by internationnl 1aw te—be bays undar the sovaroignty

b of u coastal state? while thia tyye ot problax Hay be likoly-to arlne 4

in a law of the sea context, it surely is a tairly elnssical qpastion
ot 1ntarpretation. For e:anpla, an agreeuant might concern "dwallinshn

uu: w-.ex- mauﬁi.m, the lccqpted definition of "dwellings" might be

brbadﬁatd to innludi garagas; did the agraemnht ctvtr gnraeea? sor in

000452
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; ﬁglﬂoak'i words, did the partias maan dwullings than, or did’thay :

nean any atrueture which in futurn might come to ba connidered by law

o bo dﬂbllingn? The Treaty of Waahington provided for the entry of
'fm products igto the U, s. £rom the "Domin:.on of C&nada" Subsequont; ‘.
“to eho Ireaty, ‘British Columbu :joined Confederat:lon and the tpxeati.on

than arose as to whether tho Dominion of Canada meant the tarritory of '
Canada in 1871, or the tSrritdry that was included in Canada at the tiﬂb

of applioation of the trtaty'in 1875.' Ihe law . officari o£ tha Crnwn ‘
ﬁ!ruled that the axpreaaion ﬂnhniﬂion of Canada" wus to ‘be govorned by:_ ?
'u7tha.state af the partiél sl lt tha,data of signutune tnd "cannnt nowijm:;
‘;receive a vider construction from the Fact that addttiopni territory
hu singe been added to the Bominion" (0*Conneld, ﬂw

e ﬁ;- ", finds this gnse hard to recgngila with British practice

 terniunt1on of a tneaty does nat put an tnd to the right- and obli—

connerning the extensian of treatias to newly acquired territorios)

Waldnck has hero poatulated tha acceptad principle that

; unlona a troaty axpvanily or 1qgliad1y providnn otherniae, its provi-
sions apply only uith roaneet to facts or matteri arising while the :

treaty is in force. rbrhlps the most naetul part of this Artiole i-

‘ the cloarrstaﬁellnt in anvagrnﬂh 2 of "the' commontary that the parties

are eapablc of giving retraletivo affect to a treaty. Occasions on uhich

B ”‘;fit is desired to giwe ratroantivo effact te Canadian treaties are not
l"gb .-".._ A-..
B AL :I.nfnqnont-, but up to m tho:‘o has beoa no clear authority for this

' 9topo-ition._ !he socond paragraph of the Artinle states that the

:
-

gationl of the partioa undsr th‘ triaﬁy wibh rcap.ct to facts or

“nnttern which aroao uhilé iz 1- in forne. We are npt cercain that _:1

000453'Eu"
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' this provision means ﬁhét Waldogk‘presumabiy iﬁtenﬂed it to mean;
‘namely, that the partie-,'othpr thun by cbﬁSaptg are nbt»freo to
undo after the treaty has been terminatad;fthoco thingb they did uhile"
the treaty was in effect.. m mrding of the special rappor’baur might
be 1ntorpreted qs gqing*rathnn furthor and, fﬁr axanple. unrporting
the Propoaition that righﬁu 1n rem croated by trenty'cbntinue not= |
withltanding the tarmination of the treaty. Whilo thil 13 unduub- N
tedly true with regard to caviain -inaptional types 6? agreem.nta -uah |
treatias of ceqlien, it is act tholb clcapeionll clnas that waldpek 3
| seems to have in kind. ?ex-hap; mmxc shiutd e aakisd. %o elabo:'ate ;
fon thil paragrayh of Articlo 57;

5 Articlo 58 - Applicqtion of a Tr -: £§ﬁ£h5\f,g#t§9r1,~‘l"

A tmaty appliu with mpwb to all tlw tm&tory for wh:l.ch
: a par’l:y is :I.ntematimﬂly rupom:lhu unless a contrary :I.nt.ention :L-
manifssted.r As Waldock states, -unh a rule seems e.aential if eontrac~
_ ting states are to have any certainty and security as to the terrie
torial scope of eadﬁ other's undartaﬁings. The question most frequen~
‘tly arises with ragard to eoloniel or "nnarmatropolitan“ territoriea.
Up to the present time, there haa baen saop- to arguc thab nonwmetro— o
-pnlitan territories are not autonatically bound by a treaty binding
“the metropolitan pownr, although wnldnqk qilngas that .tqte praotic-
'.doen not appear to. ;just.ify the ommnlm.‘ It -em most da-:lrable , ‘
; that the law be cartain on this point mf»wudock propose- the adoption
of the logiellly mnore attractivo rule. '___ : '
i Ifthnmemtomnmmmtumnt, which we
assume ia not th.o case, it would of couna b. I'Dlﬂlnt to any deter-

mm
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f‘*;hmdn:tgpn of uhethgr Briﬁish troatiaa-ooncludnd Pfior te nay 1931

-_are binding on Canada and thua continus to bc binding on this cquntry.‘_
4';Generi11y,_wo have atartcd from tha granise that such traatioa do i
Vcoutihmn to bind Canada unless it Gin be demonshrated that they had
"‘an rol.v:ncs to canada at the time they were enncludad. Auntralia
'fmd m Zpdmd seen to have tma & sinilar position. Waldock notes

. thn uﬁs of-foderil ntlte elnnae- ai evidence of his san-ral propositian;;
that -thtqn lﬁc'prelumnd to -ﬁtar-into angagenintc vith raupect to all-
.7. thoir'territorw* En'hotqa 1n pataing that propcnals for the intro- ..
dnctibn ﬂf E.darll stabo niansg& draun up within or undar the auspiaes
o£ tho Euiﬁnd-ﬁhtinnl hava aat.uith opponitinn in raoont yaars.

kLS

: Artighm D! otai'mwtom
. Territory c : 3 ¥y

Thit Artiele 1ays doun thﬂt when a party to a trelty-aither
a state or an organization 13 duly authorized by anothor State to
bind its territory, and the other partioa are aware of thc autho=
y rizatlon, the treaty applies to tho territory of tha third state
providad that snch naa the intention of ‘the parties. The Articlt# :
_1ooks primarily-tb the situation such as Switzerland and Liechtenstoin,:.
'.uh-ra the Iarger state aometimes ineludea “the smallnr in its treaty ;

relatinns Howevar, Roxburgh point- out ‘in his monogrqph "International

& Conwautionl and Third States" that auch rights and duties as the third
";[stata may incur by virtue of its -guntnl 1e¢¢1 relation-h;p to-one of T

";tho contracting parties, as well as by virtue of agaucy (.oe Artiole
6&), do not rasnlt merely f£ren th‘-operation of the tretty bnt arise
_by virtuo of the law of status and aguncy, and- therctora lika state
_;_IMOQGBliQB, bolong not to the pre-eut discuasion but to di-cussions of:. 2

;- . Ty '-‘ 000455
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_.thoaa hranches of the law. This reasoning has much appeal and Waldock :

fepuld be asked perhaps why he distinguishes im trestment state

'luccelaion which he excluden from his study, lnd the situations envi—
":naged in Article 59 snd 60..f“; R 7 S Au s
- ' Article 59 raiaes ths qpastion of whathar a tneahy mado» N
jby an 1nternationa1 organisntion is binding upon thn.eon.tituent

Jmcnbcrs of the organisatiau. Hnldock,does not take & stand on this

-'iisauo which probnhly does nﬁt,nﬁpd to be'ru-olv.d 1n this context
?Howbver, it eccurs to us that as a practical -nasnrc, nobu care. should
be taken in drafting such inltrumants 80 that ths intention of the.:
.“ parties on this quantion 1: clclrly maniﬁasted4 ~ From tho Canadian 9,
:_peint of view, more attention lhnuld probsbly bé paid tb treaties buing"
oonoluded by . intornational.organi:-tions of uhich thi. eountry is a 
member, ' As a strictly ‘;ﬁ&q nt.tex-, wo would think that if Waldook?s -
propontl is to be the rulo; aonburs of organizaﬁionn vill want to
: ensure that they havo an opportunity to comment on the treatiea at the
drntting stage. With this in;g@pd, we might wish to raﬁso,this po;nt“
1n_NATD and GBCD Councils ifta& th; cﬁmmisaién ﬁaé finishéd‘italwork.'
.Article 60 - Application of a Troatr eoncluded
: .on_ beh : 2=
‘ Waldock has drawn a dibtiﬁbtidn between a treiﬁy Shat' Xs.
?ilmado applicable to a third state (thu pmevxous .gticln) and th@
'situation wheve the third state through the agancy of ena of the , :
:#partics becomes itself a party to tha treaty. The diltinctlan p.rhaps o
-'does not warrant separate articlqs and it ia sugzosted that the subjectj';
:hc ednpreased into two paragrqpha,af the sane artinxo xn thi- Artinle:L 

: waldock again diacusses the quoltion of international organizations, :
A ' : . ,000456
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3 5?&51 pointl out that especially 1n the econonic sphere, an organizaeion

~ ‘may wish to conclude a treaty on behalf of its member states in such
& manner as to place'then 1nd1vidua11y in the position of parties to

-,‘tha trotty. Waldnck reférn to the International Court decision in she

§§g§hggg§_§£g§gg Caae and 1n uhich there were sharp divisions in the
_ Gourt al to the 1agal bilis-of thn nandate, mome ennsidoring it ‘a troaty
T‘~and some a logisiativa act by ‘the Gonneil of the League. In the aggghg;ﬁ'
: Camerons caaa, uhich went off on nnothnr ground, thore were referuncea _{
"‘iby members of the Court uhinh left open the qpestionl of the true '_f
. juridical nqture of the nalltionship of members of the United Nations
_ to the trust agﬁeenunb : _ _ ;
| ‘However, as ﬁh& lgraenonts in thaae two cases were made

3‘with unubora of the Organization, they raiso npocial problems ﬂhich

; Whldock 1.aves to the Caunﬁsligu'n study on the Ralatipn- between

_ lStates and Inter—Governmnnt Organizntion. 53 paragraph 2 of the
--_Article, tho rapporteur prcviden tor the general case and declares
that an 1nternlbionni organiiation duly authorized by its constituent
’ 1nstrunont'or by its cstablisﬁbd rules may ooncludo a treaty in the

name both of the organization and its member states.

,_:'"‘Articlo 61 - Treatiea Crente Hotth.r\Ohligutions

~ This sets out tﬁa well known rule of pacta tertiis -

3},Ltn¢reem¢nts neither impose ohlinatinns nor confer benofit- upon third

i3 states - which has achieved the sbatiis %% an independesit sule oF -
'ouabnnary intornatioual 1aw,¢ thforennes of opinion arise however,
s to‘how far the rule admits or exceptions and this is the subject
f,i;of the Hext two Articles..

- -
* ¢ 2000457
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5 Article 62 - !reatiea Providing for Ob%igations

b 8

This Article sea&l to lay down the general conditions under
'which a state may become aubjoct to an obligation or entitled to a
right undér a treaty to which it is not a party. It does not cover
the quektion of whdther-eaithin kinds of trelties‘are to be regarded
aa having Hobjective" eftootn In his commentary, Waldock refers to
;the private law analogies of truut and tha 'ntipnlatlon pour autri"
which have had an influanna nn.tho thinking of juriuts, but concludes
that it is by no noana;glcar that-the admission of exceptions to the
rule of pacta terﬁiis in-Statﬁ practice or in intermational juéis-
. ﬁrudence, has been dird#tiy bhﬁéd'on such analogiea rather than on the
consentrof states and bhc “reqniranonta of internatiomal law".

Paragraph,l deals ulth the imposition of gbligatiens by
the conseat of the third state, The granting of this consent is
" pregarded as creating a collateral agreement, and the true juridical
basis of the third state's obligation ia n@t the treaty but this colla-
teral agreement. : _ A |

Paragraph 2 doala vith the creation of ;;gg;g in favour of
lthird states. Som- wrﬁtara (eapeeially Rousseau and MhNnir) believe
.lthut while a traaty'gan.gqrtginly confar, either by design or by its
inoidﬁntal effécts, d'beﬁpfit on-a third staﬁo, the latter can only
‘acquire an actual right through some form of oollateral agreencnt
| between it and the partiea to the treaty. Waldock sides with the
6pposing view that a treaty may upnfgr an enforceable right on a
‘state not a party to it - a view he believes recent practice and the

'_jurlsprudanca of internatiqnq1 tr1buaa1s justifies. He proéeeds to
; ' | : ' 000458
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exanine with considerable thoroughness recent jurisprudence touching

on the question and comes to the conclusion that there is nothing in

international law to prevent two or more states from effectively
creating a right in favour of another country. Waldock's formulation
makes the ereation of the third party right dependent upon the condi-
tion that the parties to the treaty should have had a specific inten~
tion to confer an actual right as distinct from a mere benefit. So
long as the particular provision remains in force, the third state
possesses the right of which it may or may not avail itself. In so
stating the rule, Waldoeck rejects the conditions sometimes advanced
that the treaty must designate the beneficiary stateby name, and that
there must be a specific act of acceptance by the third state, Finally,
Waldock suggests that the stipulation pour autri is subject to anendment
or termination at the will of the parties to a treaty unless there is
evidence of intention to confer an irrevocable right on the third state
or there is a specific collateral agreement.

Moch of the controversy surrounding the stipulation pour auteri
is concerned with the intention of the parties. Whether the parties
have adequately manifested their intention will always be a potential
source of argument, but Waldock recommends the Commission take the
notable step of establishing unequivocably the competence of treaty
partners to create stipulations pour autri.

Article 63 = Treatieg Providing for
Objective Régimes agzes 060-80)

Waldock next moves to a more difficult area, namely those
treaties which are alleged by their very nature to have Mobjective™

effects, that is, effects erga omnes. This class is made up of the

treaties either creating intermational régimes for the use of a waterway
000459
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'Asa a piece of land, or attaching a special régime to a particular
territory or locality, indluding treaties of cession and boundary
treaties. The essential question is whether this objective character

- derives from a general duty to recognize and roapeot situations of

law or of fact established under a valid and lawful treaty, or from

the partioq;ar pature of the trgaty, or from the subsequent reco- :
.énitlon-or'ncqpiéiconce of bther states, or indeed from a combinatinn'-
of these elm It is Fitzmaurice's v:i.aw that these Ippmnt ‘
exceptions can mostly be. aocounted for on some indap.ndcnt legal baais
that does not invelve postulating thnt the third state is or becomes
directly obliged or entitled by the treaty itself, He admits never-
theless, that these qualificatianl ér'"quasi—eXcaptiQQn" constitute in
" the aggregate a consider;ﬁlﬁ“giﬁna on ﬁhe pactnatdrtiis rule,

' . Waldoek anslyses & number of situations including the
Antarctic Treaty, the Berlin Act of 1885 establishing a régime for the.
Congo, The Suez Convention of 1888, the rights of passage in the Kiel

- Canal established by the Treaty‘of Voraaillqc (The Wimbledon Case), the
permanent neutralization of Switserland in 1815 by the Congreas of
Vinnnn. the Aaland Islands Gonrtntion of 1856, and, unndato- and
trusteeships. From these sevaral categories of treaties, Waldock

draws the-comman thread of an iﬁt%ntiﬁn by the paﬁfiﬁs,~£n the general
interest, to ecreate a régime of gﬁnnral obligations and'rights for a :_"
tarritory or locality which is aubj.ot to the treaty making en-pctonce

vﬁ’im.anc or move of the parties. In Waldock's view, the significent

Tfaep;is'that one or more of the part;os has a particular comgotcnce

: w:l.th mp.ct to the subject matter 6£ 'bhc ﬁventy.. Wil

‘ : A case of a different kind is that of intermational org-
; lnilutldhl thdoek Motea that in tha ngggg&;mghfgg_lgjggigg Opinion,,;

b 15000460
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s ufthn Intcrnatianal Court appears to have found that a goneral 1nter- ~‘

national nggaaizabion is-q special form of international aethlement,r
,and that n.vilﬁ'ngdﬁrity of'the nuﬁhgrs of the international community
hévg the hocensary conpetence to give such an objective personality
.ﬁﬁ such an organizafion. Waldock then turns to troatiel'oeding'térri—
tory, uqnau-y treaties ete, and points out that it is the dispoaitivc
-dffect of ‘the treaty rather than the treaty itself which produces
. objeotive effects. Fitzmaurice includes auch cases under what he
calls the duty to respect valid intarnational acts not infringing tho
:flogal rights of third states, ;L ‘ _
.‘ Writers are divided on uhsther a treaty can have objective i,
: effacts npon third states as thdy are on the ltipulation pour autri. *;j
L 'Waldock is himself not without doubts; and suggests that the Conmission
-could daeide to limit its propo-als to the statement of pacta tertiil :
in Article 61 and to the stipulation pour autri exceptions_formulated :
in Aﬁticle 62,H#nd to leave aiidd_all-qther cases as being essentially
cases ofcustag or recognitioﬁ'not falling within the yurvieu of the
law of treaties. Alternativelé, ﬁalﬁogkAauggeéts that there may be i.
case for attributing special effects to treaties where the parties‘
‘wboth'havé territorial competencd:uiﬁh“raspect to the suﬁject matter of,‘-
the _tmaﬁy, and hitve the. intention §0 BREAS- 4 gensbil ‘Pedlise L thi -
' _ganeral interest. Waldock proposei fhe introduction of the principle of
‘tacit consent, and formulates his rule to declare that there exists a .
ii apec1a1 category of treaties which; in tha abnance of timely oppositionr
Jitrnm othar states; will be connidered to hare odectire effects with .
~regard to tham. In limiting his rule to caael where the torritorial
p-uar‘plrticipateu in or oonsanta to the areitian of the régime Waldock
ri&ntentionalla'e:cludes general law making treaties such as the Geneva

' 000461
law of the sea conventions and the Nuclear Test Ban Treaty, which
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feels belong to a separate category.

v 36-%

Roxburgh has pointed out that "tacit consent” can mean
either the acceptance, by conduct implying consent, of an offer of
contractual relationship or €he acceptance of a rule of international
iaw which has arisen from the comnsent of "the family of nations®
tacitly given. He argues that the concept of tacit consent in the
sécond sense is an important source of the rules of intermational
law.” As there is no legislature to create or amend the body of inters
. ]

provea

national law; every single rule of ioternational law must be j
solely by reference to the consent of the commmunity, and the device

of implied consent is of great assistance in establishing this consent.
Thus, & rule which was originally introduced by express agreement
between certain parties may; in the process of time be extended by

the consent of the contracting states and of third states into a rule
of international lgvw, binding upon those states which have tacitly
consented to it. The rights and duties so acguired by third states

are not contractual rights and ebligations, but rigshts and obligations

\

which owe their origin to the fact that the trealy supplied the basis

A

for the growth of a customary rule of lav (see Commentary on Article
64 below).
1

One of the areas din which this type of argument is likely

to affect Canada is with regard to intermational rivers., While there

is probably no customary rule whereby all states are entitled to free

navigation on intermational rivers, it might be possible te argue that
third states have acquired rights by the tacit consent of the parties
to navigation treaties, or in other words, that rules of customary

law have arisen from treaties.

The device of tacit consent in the first seanse mentioned

G 000462
by Roxburgh (that of an implied acceptance of an offer of a contrac.
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tual ralationnhip) was opposod in the 6th Committee at the 17th : _
 &.ls1on of the General Assanbly by Italy and certain Latin American | *?;;
ltataa on such gronnda as that some states could conatitutionully o
J‘only assume international obligntions that had been approved by their
 legislatures, and the connen& for such states could tharefore never
be tacit, Notwithstand;ng thil argument, the Cammialion at is 15th
: stsion accepted the limitnd application of the tacit oonlcnt device -;ti
tor ‘the purpose only of dabarnining uhether uhe Sccretary General .
;78hon1d be suthorized to rOGOIVD in deposit instrun.ntl of ancaptance 2
' £rom members of the United lltidni or the specialin.d aganaiea.
. The Communists have nlrocdy made it clelr that in their

2 yicv Qortain trsaties aueh as,the Austrian State !reaty and the
' :'Bcclaration on tho Nentrality ot Lnoa, are to be regarded as jus

- ‘cogens, which seens to a-ounﬁ to & recognition that morms can be

binding in international las'irrq-pcctive of eonsent, Acoordingly, ths

* Communists can probably be c;untad on to supﬁort'ths concept of tacit
consent as a juridical device to bring their support for ju; cogens ‘
“dnto line with the consensual thoory of international legal obligation. -
: In paragraph 4 of his droft, Waldock alse touches on the
]‘qﬁe§t4ohfof tpa_competence'o(-thn ertio- to aodify-or terminate the
régime and cdncludes that follnﬁihé the general opinion of states

during tha Suez crilis in 1956, thblo states which are nubltaﬂtially

' interested in the functioning of the x-éeme should be a].lmnd a voice
“;m its amendment or tem:inntiom 2

Artigle 64 Irdnnipios_ot a Traaty q:tenﬂed to -

Waldock suggusts that 1n~tdditian to lauuaiking treatiea,

i the oporation of purely. oonerm treatics may be. qmmxded by gutons: |
B o e e, O FRRG i 3 N L "18'.
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. to th:l.rd ltntes wh:lch he doos not homver, regard as a true case
e of the 1egn1 aftcctc of tmatiu on. third stat.-. Thi.- Artielo
g O tlwrntou mrely mserves thi.n pouibil:l.ty. Waldock's :I.nolusion

PIFS. Lol

of ; refomnoa tao cust:om appmg t.o bq a con«uion to those trriters :
'who argue that whilc the pacta ter1t11. rule is to be'npplied pather
‘?‘tﬁCﬁl.?f a tnaty m becou thp buh of .a ruini of mtoun-y law;
- 1£ ﬁhﬂ atates which are connarﬂod uith its stipulations come to :
;-*?oonfem habitually wj.th them, uluin.r tho conv:l.ction that they are
ek .‘lnogally bound to do ao._ In th:l.a cm, third tbatu lcqu:lre rights .
e "m muv obugatim whl.ch m on'l-g:l.nﬂh' confem-ed md :l.nposed by

‘ itmaty but have come to bo onnforﬂd. and imposed by rule of law.

Artiulblﬁs Priority ot 00nflictin¢

: ‘TA This suhdact was disnullod at the 15¢h Saaaion of the
: f’- Gmd!:m!d.m 1n t.lm cqntm:t af tho anidity of treat:lu. : However, at
:..;1 ‘tha Suwwbiqn of waldook t’ho

ion decidod to oonsider the sub~
1" ‘jeat furthor 1a tho cnntm oﬁ tln application of treatiea md tham- '

; fore ttood the 3uhject om ta tho m-emt Senl&on.‘ The mdority o

';;ﬁitho Gﬂnmitsion shared Waldook's viaw that 1oav1ng aside the case of

amiﬁict wal.th ;ius cogem, thm Mt thd: a t.raaty !.l im-ltible \dﬂt

3 W prwlrdm of an ehrlier treaty, doas not depri.ve 'bho latter troaty
. \-7‘.e.:e£ vn}.:h”.ty. Sm mheu hompver, fwimlarly the Goumnht:)

g j? x ;”f’ daubt& as o the validity of: a trenty which oonflicts wiﬁh :

i l prj.or tvmtv mtwgluing or d.ms.mi-m a territory (e.g. Laos

lhd Mu), or ihbow:i.ng a politml mclmnt of great importanoe.

¥ , ;_ Before the care probxam of traauy oonflict is reached, - .

n n&w& dumm aad diayohea ot a nunbor of cases which apart fm

)
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Article 103 of the Chnrter, do not in his view, require special

-19 -

mention in th:l.n Ax't:l.ele: :

1. Where conflict with rules bf jus cogens is invelved, it is resol- |

ved by an iaﬂapundnnt prineiple nat out in Articloa 37- and 45:

‘3. Hhere thnre ia conflidt botwoan two treatio- with nll the parties i

to the earlier. treaty also pmrtiol to the latter treaty, the qusstion, %

. is one of amendment or termination of the earliar trtlty. £

“ 3 - The Intemt:l.ml Cmu'-t. viewing the Chnrt'.or aimp).y as a treaty,

has hold that- Articls 103 is not binding upon nnn-nomboru. As a .

‘ result, doubt lnd differanco- of view exist as to the offeotﬁof

i Artlcle 103 uhsrt th» traaty 1- between a menhar of the United Nations

ind a non member. Ralovant ooncidnratiqns ara the nnar unvarsability

tof Unitcd Nations mombgrnhip uhich rudncea the scopo of the doubt;

”gnd the fact that some of the Chgrter proviqinnq embody rules of jus

.Mlﬁégens. The problem remains ﬁoﬁavuf and Waldock has decided that the T'

best solution is mcrely‘ta prdvida that the rules laid down in this %

Article are suhaoct to Artiale 103

4. Some tmatias conta:l.n ahmuol which purport to detamine the

relation of thexr proviuion& to other treaties entered into by the _

"contractmng states., (eg. conVBthnu on the Liability of Operators of

_Nuelear Ships). BIE AL o :

{a) The,only.1i¥i%it¢5n3o§qthe effectiveness of such
provisichs Milstiag to earlier tresties is Shat
partiesatﬁlé ﬁrbaty cdntaining a clause purporting
to ovarrida ii}cqr1;pr treaty uﬁ*ﬁh dpas'nét include
all the parties éf ﬁﬂo eirliqf agéoenant, clearly
cannot eff@ctiv@ly*dabrivo a aﬂdﬁg which is not a
partf,;of“itn rights under thg-bj&i@‘r ﬁreatyu 000465 |
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(b) A more difficult problem arises with regard to
clauses which purport to override future treaties
inconsistent with it, where the parties to the first
are not the same as the parties to the second. (If
the same pafties are involved,; the clause is of no
significence for the parties are clearly capable of
modifying their own agreement). In Waldock's view,
the chief legal relevance of such a clause appears to
be in making explicit the intention of the parties to
create an "integral" or "interdependent" treaty régime
not open to contracting out. Waldock argues that any
treaty laying down "integral® or "interdependant®™
obligations not open to centracting out (eg, the
Kellog~Briand Pact, the Genocide Convention and the
Nuclear Test Ban Treaty), must be regarded as containing
an implied undertaking not to enter into subseguent
treaties whieh conflict with these obligations and thus
that in case of conflict, a tacit agreement that the

earlier treaty shall prevail.

The core problem of conflicting treaty ﬁhligatians'is now
reached; some but not all the parties to a treaty participate in the
conclusion of a mew treaty which conflicts with their obligations under
the earlier treaty. In such cases the pacta tertiis rule precludes
the later treaty from depriving the other parties to the earlier treaty
of their rights under that treaty. Waldock continues to view the |
guestion as one of priority of obligation and gquotes some pages of his
last report in support of this conclusion. He comments that in the

000466
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present condition of intermational law, the matter is likely to be
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bost reuolved on the plano af tha legal responaibility and ‘not of
"tha competence of the offending state. The burden of Waldocks
Lfﬂrnulation then is again that tha concept of reldtivo priority rather .
fthan nnllity should gnvorn.confliots of treaty obligations |
In the.light,of‘trends at recpnt meetings of the Commission

gy

however, it is deubtful whether any view will be adopted that is
‘iﬂconﬁistent with Tunkin's pqﬁitiun. The Communist made it clear at
the last Session that they were unwilliag to quea;to a general rule .
'Mhioh uould'nllaw'ltatas thb'rigﬁt to enter'into treaties inconsistint
with aarlitr ones (subject only to the engaging of international
1rssponaibility) While it nay therefore not prova pouaible to secure
“,the adoptian of Waldoek'u vl.un in this field, it is to be hoped that 
the Commiasion can at least avoid taking the retrogressive step of
 espousing the position of the Commnists (and in earlier years
- Lautorpadht) that trnatiﬂs ihich conflict with earlicr treaties
falling within an uhnyaﬁifiod elans, are void. In addition to the
case of eonflict wtth Jua cagnns which is the lubject of a separate
J“articlo, there are alrcady tha possibilities of nullity because of a
. 1ack’ of capmity‘, and’ ﬂnlntr:l.m of the principle of good faith,
et In thia lin&t-d lrclg the facts and the consequent nullity
of the offendﬁng tr-aty arb 1£kely to be easily aacertainnhle and thus
Vfiqqﬂnnble to eoanid.raﬁtnn hr a political forun, Sogond this hnuever,
.‘uoutruversy in.alunlt inevitahlo and until a Jndioial ‘procedure for

© the renolubinn.of di-putoa is asread to, tha extanhian of the rule

of anllity.is likoly to aggrovate rather than ease political diffarenocl«

At ‘the vety lclst however, ths Cnnnnnists ahnuld be obligod to providn

a p@aﬂiso d@ftnition of this new. clll‘ of treaties to which they would

: extend the rule of nullity. i el
Nk S 000467 |
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A minor exception in Waldnck'é fornmlation is that parttos
to the later troaty are not entitled to invoke the treaty against
:a state party to both earl;er and later treaty, if the former is
aware that in concluding the later treaty, the offending,ntate is
.v1olat;ng its obligationn under tho earlief one. .thdock has failed
to mention the obvious difficultiau of this type of provisions; how
- is knowledgo of the earlior trpaty established? Is registration with
the United Nations sufficient? If so, all member States are presumably
oni notice of the treaty mmimp. oi' 41l the members of ‘the United
Nations and seemingly obliged to reviéw its negotiating partner's
treaty relationships to ascertain the limits on its freedom to bind
itself. While logically attbq@tixp,'thia provision places a héavy
onus on coantracting atates'that'iﬁ guite unrealistic for most states
in practice will be unable or unwilling to carry out the review reguired
_ if they wish to be certain that they will be entitled to invoke the
treaty. | |
Article 66 Application gf Treaties
to Individuals (Pages 106-100)
Aﬁ a gennral rnlc,‘trultioa are appliad to 1nd1viduals
through the contraottng ntlt.l and through the 1nntrumentality of their
'respectiVo national legal ty-tams Thcra arg, huwovur, a numbar of
“¢reaties which have provided spscial mmnaeiond u-:i,bunais or’
procedures for applying to 1ndividulla, rights or obligationl Arising
under treaties (eg. Article 304 of thn Treaty of Versailles ostablilhina'
; Hl:bd Arbitual Trihunaln)v :Articla 66 sets out tha gpnaral rule and
fthia exeeption.
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DEPARTMENT OF EXTERNAL AFFAIRS

.. MEMORANDUM
. m il
" /WJ i
T S Acting Under-S¢cretary ... Security ..CONFIDENTTAL......

............... e 2ot L AR e SR %ﬁtyﬂﬂ‘ynlaﬁ,..laém......

Rl N L egdnvn/%/”"z B

L e S PG U R K R L R N S

~ ] i

SUBJECT:......Gommentary .on Waldock'!s Third Report on the . ... ......................

Law of Treaties.
M

We attach a Commentary on Waldock's
Third Report on the law of treaties. While we have so
far only received the first of three sections of this
Report, this first section seems to cover all the topics
that are likely to be the significent and controversial.

2. If you agree, we shall forward a copy of this

(
él?}::\j memorandum to Mr. Beesley in Geneva.(5;£4;zi4£2’
//;’/

3
CIRCULATION s }2/{4-&/
Legal Division

.'} /}5 . / /l;cr_q,'i' e Bl £ 4> 7‘ < /z"‘*"( 5777‘42‘14"——‘“——(7'—-’
/Z:‘— et

v
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o . DEPARTMENT OF EXTERNAL AFFAIRS, CANADA. (FILE COPY)
| . NUMBERED LETTER
T THE . PERNANENT. NISSION -OF . CANADA... | Security:.....CONFIDENTIAL..........
............ TO .THE. UNITED. NATIONS, . NEW. YORK... | Not...ooooooolmeeee 2800 eeeieeiin,
FROM: THE UNDER-SECRETARY OF STATE FOR DRLE: cosanne March. 18,.1964.......

EXTERNAL AFFAIRS, OTTAWA, CANADA.

Subject:...... Soviet  Views 'on: the Sanctity of -+ |Post FileNo:......ooooiiiiiiiiiiiiii
.............. Preatieg, 1ttt ittt Ottawa File No.
.............................................................. TR
7/ 7k 4
v [y 7
References !

Your telegram under reference draws our
attention to a statement by the Soviet representative inmn
the Security Council on February 19 in the course of the
debate on Cyprus, in which he referred to conflicting
treaty obligations.

",,. reference is being made precisely to these
so-called treaties of guarantee, but it is known
that Article 103 of the United Nations Charter,
states:

"In the event of conflict between the obligations
of the members of the United Nations under the
present Charter and their obligations under any
other international agreement, their obligations
under the present Charter shall prevail®.

And the United Nations Charter categorically
prohibits interference in the domestic affairs
of other States on any pretext whatsoever®.

You has asked whether this statement is a nmew position
or whether it can be reconciled with the traditional

Internal Soviet views on the sanctity of treaties by the assertion
Girculation . that the charter is itself a treaty.
j T
%%; “1’7J;1*“ 2. Quite clearly the Charter is a treaty and
: V“/E‘ o as far as we know the Soviets have never suggested to
i sfor it flis the contrary. In addition, the obligations contained
9 2 J&iﬁwé in the Charter may also constitute peremptory norms of
_ ; : = general international law (jus cogens). One of the
j)wagﬁAﬁfuv&M““ characteristics of such norms is that they cannot be

derogated from except by the creation of other norms of
general international law. In either event, it was
clearly the intention of the parties as expressed in
Article 103, that in case of conflict between the Charter
and other treaty obligations, the former was to prevail.
S Dinteabation 3. The Soviet representative has argued that

to/Posts there is a prohibition in the Charter concerning inter-
ference in the domestic affairs of other states and that
this is a superior obligation to any duty Britain may

/ have under the treaty of guarantee to intervene in

J\'K()FJ Cypriot affairs. While the Soviet argument is tenable
W\

as a means of resolving conflicting treaty obligatiomns,
its use in the present case:

_ | *** 000470
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(a) begs the question of whether the
British position does entail inter-
ference in the internal affairs of
Cyprus, and

(b) overlooks the fact that the obligation
to refrain from interference in the
domestic affairs of a member state is
upon the United Nations rather than
upon member states; (akhough it may
be arguable that the former obligation
includes the lattera)

4. In conclusion, we believe that it is gene~
rally accepted both among communist and non-communist
states that the United Nations charter is a treaty, and
that by Article 103 the parties have agreed that the
Charter is to prevail in case of conflict between it and
other treaty obligations. The views of the Soviet
delegate do not therefore seem to reflect any departure
from traditional Soviet views in this field.

M. CADIEUY

CIF[_' Under-Secretary of State
")  for External Affairs.
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REF "YOURTEL. L74 FEB25 AND OURTEL 257 FEB21
SOVIET VIEWS ON ‘SANCTITY OF TREATIES
AMEND ‘REFTEL TO READ FEB}S.
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DEPARTMENT OF EXTERNAL AFFAIRS, CANADA

. OUTGOING MESSAGE 490

v

FILE COPY

o

-\ ’

/ / DATE FILE SECURITY
/ FEB.24/64 A i CONFD.
% / TERNAL OTT o2 43
NUMBER PRECEDENCE
O
e PERMIS N.Y. oA o .
INFO:
Ref.: YOURTEL No. 257 DATED FEB.21/64.
- SOVIET VIEWS ON SANCTITY OF TREATIES.
Subject: :
PLEASE CONFIRM DATE OF SOVIET STATEMENT IN
SECURITY COUNCIL, DATE GIVEN IN REFTEL 15 FEB.26
WHICH WE ASSUME IS5 A CORRUPTION.
LOCAL
DISTRIBUTION
ORIGINATOR DIVISION PHONE Jzﬁ.—ﬁ'\aﬁovzb BY
BB .. s cenasoansssassansansnan s rerae BIG st sssnitssitissasssenaisnasnserteiaennyen
wame.. Mo Py, GQP.IIHORNE/.T;‘ v LEGAL 2-5406 NAME.. . .L‘.-. MUY o ndasl

EXT. 18 (REV. 12/61) 000473
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7 /_______{_
Fi PERMISNY FEB21/64 CONFD __— |4
TO EXTERNAL 257 T s
GENEVA A \0‘
SOVIET VIEWS ON SANCTITY OF TREATIES
LEGAL DIV MIGHT BE INTERESTED TO READ VERBATIM TEXT OF SOVIET
STATEHENT AT SECURITY CONGLL HTG ON FESQS&IN VIEW OF TRADITIONAL
SOVIET VIEW ON SANCTITY OF TREATIES,IS THIS A NEW POSITION OR
CAN IT BE RECONCILED WITH TRADITIONAL SOVIET VIEW BY ASSERTION
THAT CHARTER IS ITSELF A TREATY?° |
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