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» f UNITED NATIONS ) NATIONS UNIES

/ NEW YORK. ¢

REFERENCE: LE 130 (1-2) 5 “April 1965

Sir,

I have the honour to acknowledge the receipt of your

letter of 7 April 1965, transmitting the observations of

Canada on Part II of the Draft Articles on the Law of Treaties

prepared by the International Law Commission. These observations

have been sent to the Commission's Special Rapporteur on the Law

of Treaties, and will be published in an addendum to the document

(A/CN.4/175) containing the comments of other Governments,

Accept, Sir, the assurances of my highest a

Constantin A. Stavropoulos
Under~Secretary

1 Legal Counsel

L

Mr. M. Cadieux

Under-Secretary of State

for External Affairs

Department of External Affairs

East Block

Ottawa, Ont., Canada
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EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

TO : SECURITY + f4

A Memorandum to the File Sécurité Unclassified
’ : «2 es DATE 4

reom Treaties Section, Legal Division “ April 9, 1965
De NUMBER

REFERENCE Numéro

RéfErence L f T h h R t f FILE a 3 DOSSIER
aw of Treaties = 4t eport o . OTTAWA BLO=3 "1=Gp

SUBJECT Sir Humphrey Waldock 3-1-4—-
' MISSION

ENCLOSURES

Annexes

DISTRIBUTION

Ext. 407A/Bil.

(Admin. Services Div.)

I spoke to Miss McPherson in New York concern-

ing Sir Humphrey Waldock's &th Report (ACN.4/177 and Add 1
of March 19/65).

2. Miss McPherson, after consultation with the

Secretariat, informed me that it is expected that Sir Humphrey

will submit comments on Part II of the Draft Law of Treaties

either late in May or in June, and that these will be printed
by the United Nations office in Geneva.

A. W. J< Robertson
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NINETEETH SESSION | CHAPTER VI_- 3

SIXTH COMMITTEE

PROVISIONAL AGENDA CONFIDENTIAL

ITEM_79

GENERAL MULTILATERAL TREATIES CONCLUDED

UNDER THE AUSPICES OF THE LEAGUE OF NATIONS:

REPORT. OF THE SECRETARY-GENERAL

Background References

General Assembly Resolution 1903 (XVIII) of November 18, 1963.

Issues Facing the Session

In its commentary on the first. series of draft articles on the

law of treaties, the International Law Commission drew attention to

the problem of accession of new states "to general multilateral treaties

concluded in the past, whose participation clauses were limited to

specific categories of states". In the Sixth Committee at the seventeenth

session, a resolution was introduced which in summary authorized the

' Secretary-General to receive instruments of acceptance to such treaties,

if a majority of parties to any given treaty had not objected to it

being opened, from any member state of the United Nations or of a

specialized agency. It also recommended that the parties recognize the

legal effect of such instruments of acceptance. Certain reservations

to. this procedure were expressed in the Committee, primarily on the

". grounds that what was involved was an amendment of the treaties and that
for reasons of international and constitutional law, consent to such

an act could not be given informally, tacitly, or by mere failure to

‘object. Some representatives therefore suggested another procedure,

used on a number of previous occasions, of drawing up protocols of

amendment. The Committee then decided to refer the matter to the Inter-

national Law Commission for study and report. |

The Commission concluded from its study of the question that

both procedures, i.e. that set out in the draft resolution and the

protocol of amendment, had advantages and disadvantages, and the

Commission did not feel called upon to express a preference between

them from the point. of view of domestic law. The Commission noted

however,.that in 21 of the 26 treaties concerned (participation in the
other five was limited to states invited to the conferences which drew

up the treaties) the participation clauses were so formulated as to

open. the treaty to participation by any member of the League, and any

additional states to which the Council of the League transmitted a

copy of the treaty for that purpose. As a third alternative, the

Commission accordingly suggested that, in the light of the arrangements

made on the occasion of ‘the dissolution of the League and the assumption

by the United Nations of some of its functions and powers in relation

to treaties concluded under the auspices of the League, the General

Assembly could designate the Secretary-General to assume the powers

which under the participation clauses of the treaties in question were

formerly exercisable by the Council of the League. This proposal, the
Commission felt, would provide "a simplified and expeditious procedure
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for achieving the object of extending the participation in general multi-

lateral treaties concluded under the auspices of the League". The

Commission also suggested that many of the treaties in question might no

* longer hold any interest for states. It further suggested that the General

Assembly should initiate an examination of the treaties in question with

a view to determining what action might be necessary to adapt them to

contemporary conditions, .

When this item was discussed at the eighteenth session, a bitter

controversy arose over the issue of which states should be invited to

accede to the treaties in question and, as a resuit, the relevant resolu-
tion which emanated from the Committee failed to rally unanimous support.

It was adopted by 79 votes to none with 22 abstentions.

In the subsequent debate in plenary on November 18, 1963, the "all

states versus member states" controversy developed into a test of strength

and prestige in anticipation of the main item, Friendly Relations. The

Soviet Bloc made a very strong bid to gain acceptance of the all-states

formula which would have permitted accession by such entitiesvas ‘Bast

Germany and Communist China, and in doing so they invoked in particular

the need for universality, Article 8 of the draft Law of Treaties prepared

by the International Law Commission, and the accession clause used in the

1963 Limited Nuclear Test Ban Treaty. The Secretary-General himself

intervened in the debate, stating that it would not be administratively

- possible for him to operate on the basis of the “all-states" formula, and

in the end a majority was secured for Resolution 1903 (XVIII) which
incorporated the so-called "Vienna" formula, restricting participation in

such treaties, in addition to member states, to any non-member states to

which an invitation is addressed by the General Assembly.

In this same resolution the Secretary-General: was asked inter-alia,

to bring the treaties in question to the notice of those states which would

be eligible to accede to them, to look into the question whether any of

the treaties in question had ceased to be in force, were superseded or

would no longer be of interest, and to report on these matters to the

forthcoming session. ,

The Sixth Committee will therefore have before it the Secretary-

General's report on this subject, which has not yet been released.

Likely Courses of Action and Attitudes of Interested Parties

It is not possible to anticipate the Secretary-General's Report

in detail but it is unlikely that there will be anything in it of a

controversial nature. The Soviet Bloc may, however, make a new bid for

the acceptance of the. all-states formula, depending on the evolution of

the question of representation of China.
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EXTERNAL AFFAIRS AFFAIRES EXTERIEURES

10 MEMORANDUM TO THE odo SECURITY
A (through Mr, M. H. Wershof) ww Sécurité RESTRICTED

FROM LEGAL DIVISION DATE April 2, 1965
De NUMBER

rererence Our Memo of March 4, 1965 Numéro
Référence ‘

Canadian Commentary on Part II of the I.L.C. OTTAWA =
suBecT Draft Law of Treaties | __ op -3 -/-G

ENCLOSURES

Annexes

R

DISTRIBUTION

Ext. 407A/Bil.

(Admin. Services Div.)

Since other countries did not comment on a number

of matters connected with Part II of the Draft Law of Treaties,
we think we should do so. Due both to the changeover in the
personnel of our treaty section last summer and to the fact
that a letter of July 3, 1964 from the Legal Counsel of the
United Nations asking for comments on Part II of the Draft Law

of Treaties, which had been b.f.'d for early autumn, was mis-
filed, we did not (as you are aware) prepare written comments
on this second part for submission to the United Nations prior
to the December 31, 1964 deadline. However, our comments on
Part I of the Draft Law of Treaties were themselves submitted
some two months in arrears, and we have been given to under-

stand that Mr. Stavropoulos would welcome our comments at this
stage.

2. We therefore attach for your consideration a draft

letter to Mr. Stavropoulos together with a set of draft comments
ywhich, in our opinion, cover those points in Part II which seem

“to be worth bringing to the attention of the Commission, and

which have not been dealt with in the comments submitted by

other countries and set out in A/CN.4/175 and add 1 of 23 II.65.
We also attach the Report of the I.L.C. on the work of its 15th

Session and a copy of the documents referred to.

3. As was the case last time these comments have been

drawn up on the assumption that, sincé the task of codifying the
Law of Treaties is not one in which national interests play a

major role (except insofar as the project may be used by the
Communist Bloc members to advance Special objectives) it would
be inappropriate for states to enter into a doctrinal dispute

with the Commission unless clear national interests were in-

volved. Because, in addition, the draft articles covered by

Part II were the result of considerable give and take at the

15th Session of the International Law Commission and were, in

almost every case, arrived at either unanimously or with only

one vote against them or one abstension, these draft observa-

tions have been kept to a minimum. Canada's interest, it would

*** 000227
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seem, continues to be that the Law of Treaties should, as

far as possible, be certain and readily discernable. The

Commission's study is clearly fulfilling these objectives

since the International Law Commission project has pro-

vided both an opportunity to compile a most useful body of

material on existing law and practice, and an opportunity

to develop the law along progressive lines to reflect chang-

ing postwar practices. Our chief intention in preparing

these comments, which have been drawn up after a study both

of the original material, that prepared for and considered

by the Legal Planning Committee in April, 1963 (prior to the

15th Session of the I.L.C.), your report on that Sessioh,
and other comments submitted to date, is to assist the Com-

mission in its work by seeking to avoid any lacunae or

inconsistencies in the Law of Treaties.

h, In the attached comments, which you will note
relate only to three articles, we have in each case referred

to the particular article in question and followed this by

the commeht which we would propose to make. We have also in-

cluded for your own consideration (but not for reproduction

in the comments we would propose to submit) an explanatory

Section setting out our reasons for proposing the comment in

question,

Lt fe Ge A$

Legal Division
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Policy Considerations Involved for Canada

It is in Canada's interest to continue to support the policy set

out in paragraph 1 of Resolution 1903 (XVIII) - the traditional U.N.

formula on the question of participation in treaties or multilateral

conferences - and to try to ensure that it is not eroded.

Instructions

The Canadian Delegation should accordingly try to ensure that,

in any further discussion about what states may accede to the treaties

in question, the status quo remains unchanged.
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Canzdian Coments on Draft Articles

Drawn up by the Interaational Law
t

Avtiole 40; Tormination or suspension of the Operation of Treaties
hy Agreement,

; In Clause 2 of this Article the period of tins set out in

the asecond to last line hee been left open te further considerstions

Sinoe it is not clear from the present text from whea thie period of
time should run, it ie suggested thet as in Article 9, it be from the
date of adoption, (ises that it be from the tise the Treaty in question
has been opened for signature).

It is to be noted that in Article 9 of Part I of the iraft
Law of Treatics, drawn up at the 14th Gessicn of the International Law
Comaiseion, in Clause l{a) and Clause 2 there also exiet similar as yet
unepecified time periods, Considerstion wight be gives to having the saue

peried of tice apply in ali three cases, In his commentaxy on Clause Z

of Article 40 the Special Rapporteur, Mir Humphrey Waldook, enviuaged
a period of ten years (4/08.4/156/add 1 of April 10, 1963, pe30)s This
woulé seen a reasonable choices

Sztticls 42: Termination or Suspension of the Opevation of e Treaty as
a@ consequence of ite breach.

% Awticle 42, in ite present versica, does not provide for a

ei, where there ie 6 material breach of « treaty, of szother party
unilaterally (and not merely by comeon and perhapsevenunanimous agrees
sent with the other parties) to withdraw from the Treaty in questions

Inetead it would appeer, from the Commission's comsentary on the provision
in question, that the meabers considered that « right of suepension
provided adequate protection to 4 etate direotiy affected by such @ breach.

fhe implication of the present draft rule, set
Article 42.2(6), ag Tegardés aultilaterel treaties of a sort under which the
states party agree to refrain from some action or other, ie the

ease of a flagrant violation by oneparty no other party would have any
recourse on its own, That ie becouse it could not suspend its obligations
vigelevis the violéter (by doing whatever it had agreed to xefrain frou
deing) witheut violating ite owa obligations to

Since it would appear desizable that the provisions of the
Gzvaft Law of Treaties be of such @ mature thet they not only attract the

widest possible support but are ales as widely obecaved ae possible,

consideration might be given to amending Article 42 ia by
where there hasbeen a violation of a Treaty of the sort discussed above, the

lLogitiaate right of suspension of an individual party need not depend on a
cons#meus but may be exerciesd ergo omnes.
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Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur I'accés @ l'information

aie

Both the present Rapporteur, Sir Buaphrey valdock, and the previous

Happorteur, Sir Gerald Pitemaurice, in their draft articles on this setter,

provided that in the case where one party were to comit a general breach

of such & treaty it would be open to individual states unilateraliy te

withdraw from it. Sir Gereld Fitameurice, recomended thet "if a party

eounite & general breech of the entire treaty in such a wy as to be

tantewount to @ repudiation, the other parties aay treat it as being at an

end, or any one of them may withdraw from further participation" (1)

Six Humphrey Weléock, in his commentary on his draft article 20.$(b)

mentioned that ite intentien was to cover “cases euch ee these where the:

defeulting of a key state of a number of states go far te undermine the

whole treaty regimess.it seoue devivable that individual parties should also

heave the right, not merely of terminating their treaty relation with the

defaulting state, ti withdrawing altogether from the treaty". (2)

In the dvaft amendnont which Mr. ixtk Castrép: proposed to the
prosent Rapporteur's draft of this Article, at the 15th Session of the IsleCey
he too provided for a right of unilateral withdrawal, under certein oircum-

stances, on the following terns:

"2(b) in the relations between itself and the other parties,
vithdrawelfrom the tresty, if the breach ia of sach
& kind aa to fruetrote the chjvet and purpose of the

treaty".

dttiole 44: Rebus sic stantibus

Fundamental change of circumstances,

3 The excluaion establ shed under Section 3{e) of thie Article, whereby
& fundasental change in circumstances wouid not affect « treaty fixing a

bousdsary, would appear to have been formulated without the IsleGs having taken

iate consideration euch treaties (4f any) unier which @ boundary hae been
established by reference to a thalweg. ince it is conceivable that such

boundary treaty provisions do exist aud thet a fundasental in circum

Stanees could indeed radically affect the boundary in question (to an extent

not contemplated whea it was originally delineated), it is at least ergueble

that Article 44, 3(a), showid be modified to wver such & case,

The sodification might be along the following lines:

Te a treaty fixing a boundary, exoapt if such a boundary is
BABAK GLOGS. CB & Gialvey OF OEn MAVUTS SL pane iD vet

(2) IG Year Book, ps31, Vol. II, Draft Article 19.1(i44)

(2) A/ Cite /156add i, petds
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April 7, 1965.

Sirs

I have the honour to refer to your letter L5190(1+2)

dated July 3, 1964 concerning any observations which my Governasnt

might wish te wake on Part II of the Draft Articles on the Law of

Preatics prepared ty the International Lew Comission at its 15th

Session in 1963. I regret the delay in snewering your letter.

48 requested I om enclosing the comments of the Canadian

Government on this pert of the draft. ‘These coazents have bean

Limited to matters uot dealt with in those oosments published in

A/CH 4/156 Of Bellsb5e

Accept, Sir, the reneved assurances of ay highest con~

sideration.

SADIE YY

UndereSearstary of State

for Sxternal affsire

Constantin A. Stavropoulos, Asqe,

Legel Counsel of the United Nctions,

Bew York,

000232
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m, wershof

div diary EXTERNAL AFFAIRS * AFFAIRES EXTERIEURES
TM- file eR

MEMORANDUM TO THE UNDER-SECRETARY
ro {through Mr. M. H. “ershof) secunrry RESTRICTED

LECAL DIVISION DATE April 2, 1965
FROM

= Our Memo of March 4, 1965 Nomére
REFERENCE

Référence Canadian Commentary on Part II of the 1.1.6, FILE DOSSIER
OTTAWA

susiect Draft Law of Treaties ons poe
Sujet 

MISSION ——

Since other countries did not comment on a number
of matters connected with Part II of the Draft Law of Treaties,
we think we should do so. Due both to the changeover in the

personnel of our treaty section last summer and to the fact

that a letter of July 3, 1964 from the Legal Counsel of the
United Nations asking for comments on Part II of the Draft Law

of Treaties, which had been b.f,'d for early autumn, was nis-

filed, we aia not {as you are aware) prepare written comments
on this second part for submission to the United Nations prior
to the December 31, 1964 deadline. However, our comments on
Part I of the Draft Law of Treaties were themselves submitted
some two months in arrears, and we have been given to under-

Stand that Mr. Stavropoulos would welcome our comments at this
stage.

wa 2, We therefore attach for your consideration a draft

letter to “r. Stavropoulos together with a set of draft comments
which, in our opinion, cover those points in Part II which seen

to be worth bringing to the attention of the Comission, and

which have act been dealt with in the comments submitted

other countries and set out in A/CN.4/175 and add 1 of 23 11.65.
-- We also attach the Report of the I.L.C. on the work of its 15th

Session and a copy of the documents referred to.

3s As was the case last time these comments have been
drawn up on the assumption that, since the task of codifying the

Law of Treaties is not one in which national interests play a
major role (except insofar as the project may be used by the
Communist Bloc members to advance special objectives) it would
be inappropriate for states to enter into a doctrinal dispute

with the Commission unless clear nstionel interests were in-

volved, Because, in addition, the draft articles covered by

Part II were the result of considerable sive and take at the
15th Session of the International Law Commission and were, in

almost every case, arrived at either unanimously or with only

one vote against them or one abstension, these draft observa-
tions have been kept to a minimum. Canada’s interest, it would

ere 2
000233
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seem, continues to be that the Law of Treaties should, as

far as possible, be certain and readily discernable. The
Commission's study is clearly fulfilling these objectives
since the International Law Commission project has pro-

vided both an opportunity to compile a most useful body of
material on existing law and practice, and an opportunity
to develop the law along progressive lines to reflect chang-

ing postwar practices, Our chief intention in preparing
these comments, which have been drawn up after a study both

of the original material, that prepared for and considered
by the Legal Planning Comaittee in April, 1963 (prior to the
15th Session of the I.L,.0.), your report on that Sessioh,
and other comments submitted to date, is to assist the Con-
mission in ite work by seeking to avoid any lacunae or

inconsistencies in the Law of Treaties.

4 In the attached comments, which you will note
relate only to three articles, we have in each case referred
to the particular article in question and followed this by
the comneht which we would propose to make. We have also in=
cluded for your own consideration (but not for reproduction
in the comments we would propose to submit) an explanatory
section setting out our reasons for proposing the comment in

question, eB

me som
*

Legal Division
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Ottawa, April 2, 1965

Sir:

I have the honour to refer to your letter LE130(1-2)

dated July 3, 1964 concerning any observations which my Government

might wish to make on Part II of the Draft Articles on the Law of

Treaties prepared by the International Lew Commission at its 15th

Session in 1963. I regret the delay in answering your letter.

As requested I am enclosing the comments of the danadian

Government on this part of the draft. These comments have been limited

to matters aot dealt with in those comments published in A/ON.4/IFS

of 23.11.65.

Accept, Sir, the renewed assurances of my highest con-

sideration,

Yours sincerely

Under-Secretary of State
for External Affairs,

Constantin A, Stavropoulos, Esq.,
Legal Counsel of the United Nations
New York
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Canadian Comments on Draft Articles

ours Up By The International Law
8

‘Article 40: Termination or Suspension of the Operation of Treaties by

Agreenent

(1). A treaty may be terminated at any time by agreement of all the
parties, Such agreement may be embodied:

(a) In an instrument drawn up in whatever form the parties
shall decide;

(b) In communications made by the parties to the depository
or to each other,

(2), The termination of a multilateral treaty unless the treaty itself

otherwise prescribes, shall. require, in addition to the agreement of all
the parties, the consent of not less than twoethirds of all the States
which drew up the treaty; however, after expiry of css... years the

agreement only of the States parties to the treaty shall be necessary.

(3). The foregoing paragraphs also apply to the suspension of the
operation of treaties.”

aa in clause 2 of this article the reriod of time set out in
the second to last line has been left open to further consideration,
Since it is not clear from the vresent text from when this period of
time should run, y is suggested that as in article 9, it be from the
date of adoption, (i.e, that it be from the time the treaty in question
has been opened for signature).

It is to be noted that in Article 9 of Part I of the Draft
Law of Treaties, drawn up at the Lath Session of the International Law
Commission, in clause 1(a) and clause 2 there also exist similar as
yet unspecified time periods, Consideration might be given to having
the same period of time apply in ell three cases. In his commentary
on clause 2 of Article 40 the Special Rapporteur, Sir rey Waldock,
envisaged a period of ten years (A/CN.4/156/add 1 of 10th April, 4963,
Pe 30). This would seem a reasonable choice.

Explanation os Mr, Vadieuxe Article 9,1(a) refers inter alia to the
epening of a tilateral treaty to the participation of additional
States by the subsequent consent of two-thirds of the rarties to it, pro-

vided that a certain (so “ar unspecified) number of years have elapsed
since the date of its adoption. Article 9,2 refers to participation in
a more limited type of multilateral treaty under similar conditions. Since

seule
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beth these articles and article 40 are concerned with a lapse of time
beyond. which only states party to a treaty would have the right to be
consulted on changes to the treaty regime, it would seem logical that

the same period of time be used in each case, Whether the ten years
proposed by Sir Humphrey Waldock is acceptable, or whether a shorter
period (of 5 years) would be preferable could presumably remain open
for discussion, It can be argued objectively that the shorter period
would be more appropriate. The fact of a state having participated

in the drawing up of a treaty ought not to enable it to object, for
more than a reasonable period, to states which have in fact become

parties taking decisions regarding the status of the agreement. A

reasonable time would be that Length of time which would in the anormal
course be required to fulfill domestic preconditions for ratification

or accession, In our own case this could be long drawn cut so that a

ten year period might suit our particular interests. Australia, in

its comments on this article (ACN 4/175, page 11) suggested twenty-
five years, but the concensus would seem to favour between five and ten.

Canada did not comment on this aspect of Article 9 last year.7

--— = @

“Article 42: Termination or Suspension of the Oreration of a Treaty

as a Condequence of its breach

(1). A material breach of a bilateral treaty by one party entitles
the other to invoke the breach as a ground for terminating the treaty
or suspending its operation in whole or in part.

(2), A material breach of a multilateral treaty by one of the
parties entitles:

(a) Any other party to invoke the breach as a ground for
suspending the operation of the treaty in whole or in
| abs in the relations between itself and the defaulting

ates

(bo) The other rarties by common agreement either:
(1) To apply to the defaulting State the suspension

provided for in subparagraph (a) above; or

(44) To terminate the treaty or to suspend its
operation in whole or in part,

(3). For the purposes of the present article, a material breach of a
treaty by one of the parties consists in:

fa The unfounded repudiation of the treaty; or
b) The violation of a provision which is essential to the

effective execution of any of the objects or purposes
of the treaty.

eee 3
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(4). The right to invoke 2 materisl breach as a ground for termina~
ting or suspending the operation of part only of a treaty, which is
provided for in raragraphs 1 and 2 above, is subsect to the conditions
svecified in article 44,

(5), The foregoing paragraphs are subject to any provisions in the
treaty or in any related instrument which may regulate the rights of

the partics in the event of a breach."

Article 42, in its oresent verion, does not provide for a

r » Where there is a material breach of a treaty, of another party

unilaterally (and aot ror by common and perhaps even unanimous agree-
ment with the other rarties) to withdraw from the treaty in question.

Instead it would appear, from the Commiasion's commentary on the provi-
Sion in question, that the members considered that a t of suspension

— adequate protection to a state directly affected by such a

reach,

The implication of the present draft rule, set out in article

42,2(a), as regards multilateral treaties of a sort under which the
states party agree to refrain from some action or other, is that in the

ease of a flacrant violetion by one varty no other party would have any
recourse on its own, That is because it could not suspend its obligations

vis-a-vis the violator (by doing whatever it had egreed to refrain from
doing) without violating its own obligations to the other rartics.

Since it would appear ‘esirable that the provisions of the
draft Law of Treaties be of such a nature that they not only attract
the widest possible support but are also as widely observed as possible,

consideration micht be given to amending article 42 in such a way that,
where there has been a violation of a treaty of the sort diseussed above,
the legitimete right of suspension of an individual party need not de-
pend on a consensus but may be exercised ergoomnes. |

Both the present Rapporteur, Sir Humphrey Waldock, and the
previous Rapporteur, Sir Gerald Fitemaurice, in their draft articles on

this matter, provided that in the case where one rarty were to commit a

general breach of such a treaty it would be open to individual states

unilaterally to withdraw from it. Sir Gerald Fitsmaurice recommended
that "if a party commits a general breach of the entire treaty in such
a way as to be tantamount to a repudiation, the other parties may treat
it as being at an end, or any one of them may withdraw from further

participation." (1)

Sir Humphrey Waldoeck, in his commentary on his draft article

20,4(b), mentioned that its intention was to cover “eases such as these
where the defaulting of a key state or a number of states go far to

vee &

TLG Year Book, p, 31, Vol. IZ, Draft article 19,1(i41).
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undermine the whole treaty regime .... it seems desirable that indi-
vidual parties should also have the right, not merely of terminating
their treaty relation with the defaulting state, but withdrawing
altogether from the treaty." (2)

In the draft amendment which Mr. Brik Castrein proposed to
the present rapporteur's draft of this article, at the 15th Session of
the I.L.C., he too provided for a right of unilateral withdrawal, under
certain circumstances, on the following terms;

"2(b) in the relations between itself and the other parties,

withdrawn from the treaty, if the breach is of such a kind as
to frustrate the object and puppose of the treaty".

faction Under article 42 in its present form, if there were to be
@ Violation of a disarmament treaty or the partial Nuclear Test Ban
Treaty (i.e. inothat a given state were to resume testing) it would
appear that any other nuclear power would be entitled only to suspend
the verformance of its obligations vis-a-vis the violator but, unless

there were to be a unanimous agreement among all the parties to the
treaty to terminate or suspend it, that it would continue to be bound
by the prohibition in the treaty vis-a-vis 11 the other parties, It
48 apparent that a violation of such treaties by one member (if a major
power) would almost certainly lead to further violations by cther
major powers if they felt their national interests threatened, (3) In
order to preserve the stability of treaty law it would therefore seem |
desirable to provide for a right of legal withdrawal from such treatiestct

would not be dependent upon unanimity.

In this respect the previous Special Rapporteur, Sir Gerald
Pitemaurice, treated the question of the termination or suspension of
the operation of a treaty (as a consequence of its breach) in a somewhat
different fashion than did Sir Humphrey Waldock. In his approach he
distinguished between multilateral treaties involving absolute or inde=
pendent objectives (i.e. those of a general law-making character) and
other multilateral treaties involving objectives which are essentially
ef a reciprocal character (i.e, disarmament treaties), In instances

eee 5

A/CNeol,/156/add 1, pe b@.

(3)
Cf. Sir Gerald Fitumaurice, Second Report on Law Treaties (A/CN/k,
107, March 15, 1957) i ILG Year Book 1957, Vol. II, pe 5h

The obligation of each party to disarm nor not to exceed a
certain level of armaments or not to possess certain types of

weapons is necessarily dependent on a corresponding performance
of the same thing by all the other parties since it is of the

essence of such a treaty that the undertaking of each party is
given in return for a similar undertaking by the others",
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where a treaty was essentially reciprocal in character, even though
multilateral in form, Sir Gerald would have allowed a party to with-
draw from it if any other party had committed a general breach. (4)

Although he approached the matter somewhat differently, Sir
Humphrey Waldock would seem to have agreed with Sir Gerald on this
particular point. “Good sense and equity rebel at the idea of a state
being held to the performance of its obligation under a treaty which
the other contracting party is refusing to accept”, (5)

He therefore provided for this in his draft article 20, 4(b)

which read as follows:

"the other parties to the treaty, by an agreement arrived at |

in accordance with the provisions of Article 18 of this Part,

may collectively either

(1) terminate the treaty or suspend its application; or
(41) terminate or suspend the application only of the

particular provision whichns been broken,
Provided that, if a material breach of a treaty by one or more

parties is of such a kind as to frustrate the object ahd purpose
of the treaty also in the relations between the other parties

not involved in the breach, any such other party may, if it thinks
fit, withdraw from the treaty." (6)

Prom the summary records of the 15th Session (7) it is clear
that Article 42 (which was discussed at the 691st, 692nd, 693rd, 709th
and 717th meetines of the Comeission) caused more difficulties than
almost any other article in the second part of the draft; and further,
that individusel members of the commission altered their attitudes to
this matter as the ¥arious drafts were developed, ‘ot even on the
article in its present form, on which there were originally five absten=
tions, was there much of a consensus.

As it @ppedrs-clear from your own comments on this article

(page 21 of your Repert on the 15th Session) that the suspension or
termination of the whole tresty, in the case of such a violation, under

article 42, was intended only to be by unanimous decision, and that

there was to be no risht of unilateral withdrawal, it would seem that this
aspect of the matter should be clearly pointed out.

eer 6

Gf, ILC Year Book 1957, Vol. 2, vp. 31.

(S)second Report 4/O4/b/156 add, 1, April 10, 1963, pr. 37.
(6) 4 /o7.1,/156/add. 1, page 36, Article 20(b).

(7) 1.963 IL Yearbook, Vol. I.
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However, at the 1éth Session of the General Assembly, shen
the 6th Comnittee discussed the draft Law of Treaties, neney any members
referred to Article 42, even en passant, Mr. Plimpton, the United States

representative, did propose an amendment to part two of the article,
which he prefeced by remarking that while

"The principle laid down in draft article 42, paragraph 1
was sound and should be erystallized as a rule of conventional
law, paragraph 2, however, appeared to some extent to disrezard

the varied aature of multilateral treaties, It could be applied
to a lawemaking treaty on such a rt as disarmament, whose

observance by all parties was essential to its effectiveness,
but his delegation doubted that the paragraph should apply
equally to a multilateral treaty like the Vienna Convention oh

Consular Relations, which was essentially bileteral in applica-
tion. Itvis to be hoped that the Commission and Governments
would give the question careful study, The termination or sus-

pension of multilateral treaties should be governed by the rule
applicable to bilateral treaties: an injured party should not.
be required to continue to accord rights illegally denied to it

by the offending party." }

Taken from the summary record, his amendment read as follows:

"2(a) Any other party, pose with op ob nt tas are
adversely affected by the breach, to invoke the breach
aS a ground for suspending the operation of the treaty
in whole or in part in the relations between itself and
the defaulting States;" and the opening words of sub

paragraph 2(b) should be amended to read:
"(b) The other partie

pwlc YD

; The significance of the amendment proposed by the U.S, is not

clear to us, though it would in any event appear at Least to limit the

need for a consensus to those states "whose richts or obligations are

adversely affected" by any particular breach. It does not, however,
seem to provide for unilateral withdrawal. Nor has any other stste

offered comments directly on this point to date, 7

FArticle L4: Rebus sic stantibus
Fundamental change of circumstances,

(1). A change in the circumstances existing at the time when the treaty

eee 7

180 4/6.6/5R. 78 (English) page 10.
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was entered into may only be invoked as sround for terminating or with-
och from a treaty under the conditions set out in the present ar=-
tis Se f

(2). Where a fundamental change has occurred with regard to a fact or
situation existing et the time when the treaty was entered into, it
may be 7 ia as a ground for terminating or withdrawing from the
treaty if:

(a) The existence of that fact or situation constituted
an essential basis of the consent of the parties to the

treaty; and
{b) The effect of the change is to transform in an essen-

tial respect the character of the obligations undertaken
in the treaty.

(3). Paragraph 2 above does not apply:

fa To a treaty fixinz a boundary; or
b) To changes of circumstances which the parties have

foreseen and for the consequences of which they have
made provision in the treaty itself.

{4). Under the conditions specified in article 46, if the change of
circumstances referred to in paragraph 2 above relates to particular
clauses of the treaty, it may be invoked as a ground for terminating
those clauses only.”

The exclusion established under section 3(a) of this article,
whereby 2 fundariental change in circumstances would not affect a ere
fixing a boundary, would appear to have been formulated without the I
having taken into consideration such treaties (if any) under which a
boundary has been established by reference to a thalweg. ‘Since it is
conceivable that such boundary treaty provisions do exist and that a
fundamental change in circumstances could, indeed, radically affect the
boundsry in question (to an extent not contemplated when it was origi-=
nally delineated), it 4s at least arguable that article 44, 3(a),
should be modified to cover such a case.

The modification might be along the following lines:

"To a treaty fixing a boundary, ¢

Stog dir O54 iat Wwer her aur ] } bi ‘enon

alte he result of a netura) occure or”.

i ert Although this is perhaps a minor and somewhat academic point
t© make, nevertheless we thought we should bring it to the attention of

_ the Commissiony

fi

C
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TO MEMORANDUM TO FILE: 20~3-1-6 securty CONFIDENTIAL
A ‘ Sécurité

DATE February 26, 1965.
FROM Legal Division
De NUMBER

Numéro
REFERENCE

Référence
FILE DOSSIER

ILC Draft Law of Treaties: Comments on Member-States. OTTAWA
SUBJECT 20-3~48-1-6
Sujet

MISSION

ENCLOSURES

Annexes

I spoke to Miss MacPherson in New York today in order to

DISTRIBUTION ascertain whether the Secretariat had yet published any of the comments

which they might have received from member states on Part II of the draft

Law of Treaties.

Miss MacPherson informed me that the comments received so far

are at present being printed, and that it is hoped they will be distributed

towards the end of next week under Document No. Af ona / 175. Our own
comments which would be welcomed at any time, could be issued as an

addendum.

Miss MacPherson asked that we send three copies of our comments --

one of which the Mission would retain and two of which they would forward

to the Legal Counsel.

Treaty Section.
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UNITED NATIONS

pECURITY

COUNCIL

GENERAL

s/PV.1096

19 February 1964

VERBATIM RECORD OF THE ONE THOUSAND AND NINETY-SIXTH MRBPERG———

Held at Headquarters, New York,

on Wednesday, 19 February 1964, at 3 p.m.

President: Mr. BERNARDES Brazil

Members: Bolivia Mr. CASTRILLO JUSTINIANO

China Mr. C. LIU

Czechoslovakia Mr. HAJEK

France Mr. SEYDOUX

Ivory Coast Mr. USHER

Morocco Mr. BENHIMA

Norway Mr. NIELSEN

Union of Soviet Socialist

Republics Mr. FEDORENKO

United Kingdom of Great Britain

and Northern Ireland Sir Patrick DEAN

United States of America Mr. STEVENSON

This record contains original speeches and interpretations. The final text,

containing translations, will be distributed as soon as possible.

Corrections should be submitted to original speeches only. They should be

sent in duplicate, within two working days, to the Chief, Meetings Service,

Office of Conference Services, Room 1104, incorporated in mimeographed copies of

the record.

AS THIS RECORD WAS DISTRIBUTED ON 20 FEBRUARY 1964,

THE TIME-LIMIT FOR CORRECTIONS WILL BE 25 FEBRUARY 1964.

Publication of the final printed records being subject to a rigid schedule,

the co-operation of delegations in strictly observing this time-limit would be

greatly appreciated.

6403675
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ADOPTION OF THE AGENDA

The agenda was adopted.

LETTER DATED 26 DECEMBER 1963 FROM THE PERMANENT REPRESENTATIVE OF CYPRUS

ADDRESSED TO THE PRESIDENT OF THE SECURITY COUNCIL (3/5488):

(a) IBTTER DATED 15 FEBRUARY 196) FROM THE PERMANENT REPRESENTATIVE

OF THE UNITED KINGDOM ADDRESSED TO THE PRESIDENT OF THE

SECURITY COUNCIL (8/5543)

(b>) LETTER DATED 15 FEBRUARY 1964 FROM THE PERMANENT REPRESENTATIVE

OF CYPRUS ADDRESSED TO THE PRESIDENT OF THE SECURITY COUNCIL

(8/5545) (continued)

The PRESIDENT: In accordance with previous decisions taken by the

Security Council, I shall invite the representatives of Cyprus, Turkey and

Greece to participate in our consideration of the question.

At_ the invitation of the President, Mr. Kyprianou, representative of Cyprus,

Mr, Menemencioglu, representative of Turkey, and Mr, Bitsios, representative of

Greece, took places at the Security Council table.

The PRESIDENT: The Council will now proceed to consider the question

on its agenda. The first speaker inscribed cn my list for this meeting is the

representative of the Soviet Union, on whom I now call.

Mr. FEDORENKO (Union of Soviet Socialist Republics)(interpretation —

from Russian): The Security Council today is continuing consideration of the

item dealing with the tense situation around Cyprus, which has been renewed as

a result of a new and more serious series of events in that region. At the

present time we are dealing with a direct threat of military agression against

Cyprus, a direct infringement upon the freedom and independence and territorial

integrity. of the Republic of Cyprus, a Member of the United Nations. There is

concentrated in the region of Cyprus a considerable number of armed forces of the

Powers of the military bloc of NATO, and the purposes of that concentration are,

of course, all too clear to all.
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In a letter from the Permanent Representative of Cyprus to the President

of the Security Council, dated 15 February, the following is stated:

"The increasing threat from war preparations on the coast

of Turkey opposite Cyprus ccupled with the declared intentions

of the Turkish Government to interfere by force in Cyprus has

made the danger of the invasion of the Island both obvious

and imminent." (S/5545, para. 1)

In his statement in the Council yesterday afternoon, the Minister of Foreign

Affairs of the Republic of Cyprus, Mr. Kypriancu, referred to the fact that

opposite Cyprus a powerful Turkish force kas been concentrated -- consisting

of thirty-five warships, not to mention any other forces -- and at the same

time he made public certain new official statements by members of the Turkish

Government.

At the same time, in the letter from the Permanent Representative of the

United Kingdom to the President of the Security Council, document 8/5543, there

is an attempt to utilize article 4 of the so-called Treaty of Guarantee to

justify direct military interference in the domestic affairs of Cyprus by the

United Kingdom.

In yesterday's statement in the Security Council by the representative of

the United Kingdom, we heard nothing at all that resembled an assurance that

military force would not be used against Cyprus. That question was also ignored

by the representative of Turkey in his statement to the Council. Yet, the

Security Council is within its rights in expecting a direct and unequivocal

answer to that question. It is typical that everything we heard yesterday, on

the contrary, only confirms the full validity of the fears felt by Cyprus. We

are faced with a clear attempt by certain Powers of NATO, in contravention of

the principles of the Charter of the United Nations and of universally recognized

norms of international law, to force their will upon the people and Government of |
Cyprus.

The representative of the United Kingdom tried to create the impression that

President Makarios of Cyprus is. not interested in restoring peace in his country.

That is an unnatural assertion, and it was quite rightly rejected by the Minister
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of Foreign Affairs of Cyprus, Mr. Kyprianou. Who, indeed, if not the Government

of Cyprus itself, is interested in the elimination of the tension that has been

ereated around Cyprus? Who knows better than the President of Cyprus,

Archbishop Makarios, what is and what is not in conformity with the national

interests of Cyprus?

As we see it, the inadmissible lecturing addressed to Cyprus may be explained

by the fact that certain persons have not yet lost the habit of thinking in

certain ancient ways. Quite typical in this regard is a sentence pronounced

before the Council yesterday by our colleague from the United Kingdom, who said:

"Representatives here will be well aware that until

16 August 1960 Cyprus was a British Crown Colony."

(1095th meeting, p. 22)

But today it is appropriate to lay stress not upon what was, what has gone

into the past, but upon what exists in fact. Today, Cyprus -- just like the

United Kingdom itself -- is an independent sovereign State, a Member of the

United Nations.

In the disquieting circumstances that have been created, the genuine reasons

for the tension around Cyprus become all too clear. It was probably not by

accident that the representative of the United Kingdcm stated in the Ccuncil

yesterday that he does not wish to "seek out the root causes", as he put it

(1o95th meeting, page Wh), of the events that are taking place today. As was

quite correctly pointed out yesterday by the Minister of Foreign Affairs of

Cyprus, Mr. Kyprianou, the substance of the matter lies precisely in the fact

that the present complications are simply symptoms of more deep-rooted causes

and are their direct result. That is why it would be more correct to ascertain

the causes of the disease, if I may put it that way, before suggesting methods of

treatment.
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The real reason for the tension that has been created -- a reason which

some are carefully trying to conceal -- is that the discord between the two

communities in Cyprus that has been fomented from outside is being used as

an excuse for unmasked interference by certain specific Powers in the intemal

affairs of the Republic of Cyprus. They are trying to force upon the people

and Government of Cyprus a solution of the problem that is suitable to them

and the countries of NATO, whereas solving the problem is in fact within the

province of the Cypriots themselves.

In recent weeks the world has seen these Powers taking actions, one after

the other, which constitute interference in the domestic affairs of Cyprus.

This has provoked the legitimate indignation of the Republic of Cyprus and

has been rejected by it. The legitimate indignation of the smaller countries

is quite understandable, because the people of Cyprus,’ and only the people

of Cyprus, have the right to decide how to solve their own domestic problems,

There can be no doubt that the Cypriots are quite capable of managing their

domestic affairs independently. This has been stated on several occasions

by the Government of the Republic of Cyprus. The people of Cyprus are quite

capable of finding a solution of their problem which would be most in conformity

with their national interests.

Only yesterday, 18 February, the President of Cyprus, Archbishop Makarios,

confirmed in an interview with a correspondent of the news agency, United Press

Intemational, that he is prepared to discuss with Turkish Cypriots all

possible methods for guaranteeing their rights as a minority, subject to one

condition -- namely, that the basis of a single, effectively functioning

Cypriot Government is not undermined.

The truth is that if there had been no foreign interference in the domestic

affairs of Cyprus, if the actions of certain specific Powers had not constituted

a threat to the freedom, integrity and independence of Cyprus, there would have

been no need for the Security Council to discuss the present question; that

question would never have arisen.

We should also point out that the primary source of the present complications

in the region of Cyprus lies in agreements which were not based on a foundation

of equality and which were forced on that small country. This was very clearly

stated in the letter of 1 January 1964, which the President of Cyprus,
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Archbishop Makarios, addressed to Heads of State and Government of the world.

In that letter he stated that these unwelcome agreements are the source of Q

the present abnormal situation in Cyprus. It is well know that the Cypriots

themselves were not even allowed to participate in the Zurich and London

talks in 1959 when the Constitution of Cyprus was drafted by foreigners and

when foreigners laid the foundation of theseunequal agreements , which were
subsequently submitted to Cyprus in the form of an ultimatum, It is quite

clear, therefore, as is pointed out in the above-mentioned letter of

President Makarios, that these agreements were forced upon the people of Cyprus.

As is known, as a result of these unequal agreements there are at present

on the territory of Cyprus military forces of three foreign Powers members
of the NATO bloc and there are British foreign bases. The unprecedented

infringement upon the sovereignty of Cyprus which has resulted in the maintenance

of foreign military bases on its territory and the deployment on that island

of thousands of soldiers, belonging to the armed forces of members of the NATO

military bloc, has from the outset been aimed, and is still aimed, not at

guaranteeing the independence of Cyprus, but at fulfilling purposes diametrically

opposed to that. The dangerous actions of the NATO Powers in Cyprus are

cynically and candidly aimed at destroying the independence of Cyprus, tying

Cyprus to NATO and converting it into a NATO military bridgehead.

Recently matters reached a stage in which the foreign troops on Cyprus

were redeployed, occupied military positions, entered into combat with each

other, ignored the sovereign rights of Cyprus in various ways and an general

behaved as though they were at a military station of NATO. All these flagrant

violations of the independence of the Republic of Cyprus have been covered

up by references to certain "rights" flowing from the unequal agreements which

these Powers forced upon Cyprus earlier. But is it possible to interpret the

sovereignty of a country as giving rights only to those who have greater

strength and force? Is genuine independence the privilege of those who have

great military strength? Is not the unconditional sovereignty of all countries

one of the very bases of our Charter? The right to freedom and independence is

a sacred right of all peoples and all States, large and small. No one has been

given the right to act in the role of an international policeman and to direct

troops to other countries for the purpose of interfering in their internal affairs

as these troops,see fit.
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All other attempts to justify such interference in one way or another

are equally inconsistent. As members of the Council will recall, the

representative of Turkey, for instance, tried some time ago to justify in the

Security Council the violation of the air space of Cyprus by units of the

Turkish air force; he said that this action had been taken by the Government

of Turkey in order to ensure respect for the cease-fire agreement on Cyprus.
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Yesterday, as we heard, another Turkish representative gave a new explanation

of this action and stated that the Turkish aircraft were simply making peaceful

overflights above Cyprus, “urging the cessation of bloodshed on the island";

that, according to him, there was an "attempt to make a big story out of this",

But is it permissible in general under any pretext whatsoever to permit

penetration of the air space of another country? It is typical that when matters

involve Turkey's own interests, it realizes full well the inadmissibility of

the arrival of foreign aircraft of one country over the air space and over the

country for any purpose whatsoever.

As was pointed out in the Press on 29 December of last year -- in other

words, exactly two days after the representative of Turkey had justified the

legality in the Security Council of the flight of Turkish aircraft over

Cyprus —the Minister of Foreign Affairs of Turkey had hastily called for

explanations from the representative or Ambassador of the United Kingdom as

a result of the fact that on that occasion United Kingdom Royal Air Force

aircraft flew over the shores of Turkey itself. According to information from

the Press, the Minister of Foreign Affairs of Turkey “demanded that an end be

put to such flights by the aircraft of the Royal Air Force". ‘Therefore, why

is it possible to have an exception made in regard to Cyprus? On the basis of

what right is a violation of its air space and of its sovereignty permitted?

In recent weeks, under the pretext of the need to restore order in Cyprus,

new military forces were sent to that island in addition to those -- British,

Turkish and Greek troops -- which were already present on the island and based

there, An attempt was being made somewhere to create the impression that these

troops were almost invited willingly to that island by the Government of Cyprus

itself. But that version was soon unmasked.

The President of Cyprus, Archbishop Makarios, in a talk with a correspondent

of the newspaper Le Monde, said:

"Do you really think in this connexion that we had appealed for

foreign troops? In fact, three Powers had placed us before a fait accompli.

Their leaders had taken that decision and they had demanded from us that

we invite them to interfere; we had no choice.”
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Thus, the transfer to Cyprus of new military forces is in fact a new and flagrant

infringement of the sovereignty of Cyprus. During that same interview that was

published in Le Monde on 10 January of this year, President Makarios gave an

equally clear evaluation of the prospects and genuine significance of the

rather notorious London Conference. I quote him:

"T am again being placed before a fait accompli," Archbishop Makarios

said when he referred to that conference. "I shall probably be told that

I have to agree or not and at the same time I shall be made to understand

that denial on my part would result in further complications for Cyprus

and at the same time intervention on the part of Turkey.”

These fears of Cyprus were fully justified. Some NATO Powers decided to consider
the question before us precisely for this reason,and behind closed doors at that.

They expected that by replacing the Charter of the United Nations with lawlessness

they would succeed in crushing the resistance of a small country, the Republic

of Cyprus, through flagrant and gross pressure.

The Minister of Foreign Affairs of Cyprus, Mr. Kyprianou, told us here

yesterday how at that conference his country was constantly being threatened

in no uncertain fashion. Mr. Kyprianou said:

*On more than one occasion we were given to understand that if we did

not give way on a particular point the talks might break down, with

a Turkish invasion of Cyprus as the result." (1095th meeting, page 56)

It was precisely at this London Conference that all these well-known Powers

tried to force their armed forces upon Cyprus. ‘The situation was represented

in such a fashion that the solution of the internal problem could be effected in

Cyprus only if it were to be accomplished by foreign bayonnets. ‘The Minister

of Foreign Affairs of Cyprus pointed out in his statement in the Security

Council :

"Tf you have hanging over Cyprus this tension and these threats of

outside aggression, you can have a half-million troops in Cyprus and

yet you will have no peace." (Ibid., page 71)
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The Minister of Foreign Affairs also expressed Legitimate surprise as to why in

general certain Powers were attributing so much importance to the question of :

international forces for Cyprus but which at the same time do not attribute any f

significance to the basic element in this whole issue, namely, the protection

of the territorial integrity and independence of the Republic of Cyprus.

The President of Cyprus, Archbishop Makarios, as is known, stated yesterday,

in the interview that we have already mentioned, to a correspondent of

United Press International that in order to ensure the safety and territorial

integrity of Cyprus, the guarantees that could be supplied by the Security

Council would be perfectly adequate. It is no secret to anyone that all

of these variants ofthe dispatch of foreign troops to Cyprus have pursued and

continue to pursue but one purpose: the actual occupation by the military

forces of NATO of the Republic of Cyprus, which is trying to pursue a policy of

non-merger with any military blocs, and the actual subordination of this small

neutral State to a Member of the United Nations, to the military control of

NATO.
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Thus, under the pretext of maintaining order on Cyprus, actions are carried

out which threaten the independence and freedom of that island, actions which

are in flagrant violation of the spirit and letter of our Charter. In those

circumstances, is it an accident that in the lengthy statement which the United

Kingdom representative made yesterday in the Security Council no room was left

at all for saying that the United Kingdom, for its part, will be guided in its

position in relation to the tense situation in the region of Cyprus by the

provisions of the United Nations Charter.

The representative of Turkey, in his statement yesterday, said, "In short

the United Nations is the cornerstone of Turkish foreign policy." (1095th meeting,

page 83). But, in this connexion, is it not strange, to say the least, that in

the course of the last two months, as long as they relied upon the success of

their policy of pressure applied upon Cyprus, corresponding Powers have not

referred to or recalled the existence of the United Nations? More than that,

they have exhausted all the means in their power to exclude discussion of the

Cyprus question in the Security Council. However, everything falls into place

and becomes perfectly understandable when we see the position which is now being

taken by those Powers, which have, after all, in the ultimate analysis been

obliged to come before this principal organ of the United Nations.

When it became clear that it would be impossible to avoid discussion of the

matter in the Security Council, then, as the Council was able to realize at

yesterday's meeting, those Powers had decided to go ahead of everyone else,

including the representatives of Cyprus themselves. This undisguised manoeuvring

brings to mind the old legend connected with the emergence of the zodiac in

calculating time. That legend has it that, in time of trial, God had called

before Him the ambassador of the animal kingdom. The call was heeded, and the

first to come to the heavenly gates as the ambassador was the ox. Quite justly

it had to be given the right to be first. But, to everyone's surprise, ahead

of the ox there was a mouse which, from the beginning of the journey, had hidden

unnoticed on the tail of the larger animal, and suddenly jumped over the head of

the ox right at the very gates of heaven, thus succeeding in acquiring the

undeserved honour of being first.
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While, through pressures brought upon Cyprus, the NATO Powers have during

the last few months done everything to ensure that the problem of the situation

in the Cyprus region should not be discussed in the Security Council, today we

see that certain among them are expecting to obtain some sort of indulgence from

the Council for earlier unlawful actions with regard to Cyprus and @ certain

mandate for the continuation of this unceremonious interference in the domestic

affairs of that country. The representative of the United Kingdom made it clear

in his statement in the Security, Council yesterday that he had taken the liberty

of prejudging, on a unilateral basis, the decisions which in his opinion are the

only decisions that can be adopted by the Council on the subject under discussion.

What he called upon us to do would in fact have led to a confirmation by the

Security Council of the unequal treaties forced upon Cyprus. It is characteristic

that it should be precisely at a time when these fictitious bases are being

produced for further interference in the domestic affairs of Cyprus that

reference-is being made precisely to these so-called treaties of guarantee, but

| it is known that Article 103 of the United Nations Charter states;

"In the event of a conflict betwen the obligations of the Members

of the United Nations under the present Charter and their obligations under

any other international agreement, their obligations under the present .

Charter shall prevail.”

And the United Nations Charter categorically prohibits interference in the

domestic affairs of other States on any pretext whatsoever. Under the Charter

all Member States of the United Nations are obliged to refrain from the threat

of force or the use of force against the territorial integrity or political

independence of any country. The line of policy pursued in certain countries

to the effect that small States such as Cyprus belong to a kind of second

eategory -- that they are second-class States -- and that therefore the

sovereignties and rights of smaller countries in the United Nations can be

disregarded and overlooked is, in fact, a flagrant violation of the Charter.

May I, in this connexion, draw attention to a letter of the Chairman of the

Council of Ministers of the USSR, Mr. N.S. Khrushchev, dated 7 February 1964,

in which, with regard to such a way of thinking, the following is stated:
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"If the Governments of the major Powers, and especially of the

permanent members of the Security Council, were guided by them in their

international relations, such views could pose a serious threat to world

peace and become a source of international complications fraught with grave

consequences for all peoples.” (5/5534, page 3)

The events around the Republic of Cyprus and the threat of aggression that

hangs over that fledgling State are not the business of the Cypriots alone.

They touch upon the interests of all peace-loving countries, and upon basic

problems of international relations. The international significance of the

events connected with Cyprus is stressed also by the fact that the President of

that country, Archbishop Makarios, has, as is known, addressed himself by

special letter to the Heads of States and Governments of the world, while the

Parliament of the Republic of Cyprus, similarly, has addressed a letter to the

Parliaments of all the States of the world requesting them to grant assistance

to the Cypriots in their just fight for the freedom and the territorial

integrity of their country. Furthermore, no room is left for doubt about the

character of principle of the questions that arise in connexion with the

unilateral actions by the members of NATO with regard to the small country of

Cyprus. We can well visualize what events would be if countries decided,

according to their own lights, to send their armed forces into other countries

where internal conflicts arose.

000256



Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur I‘accés a l'information

BES/dk S/PV.1096
21

(Mr. Federenko, ¥SSR)

This might have brought about only the exacerbation of tensions and

might have threatened the cause of international peace and security. The

Soviet Union, for its part, cannot remain indifferent to the situation which

is now developing in the Mediterranean region also because this region is

after all not so far removed from the southern borders of the Soviet Union,

especially if one takes into account how the concept of distance has changed

with present technology. The interests of peace and security and the interests

of the people of Cyprus require that in the present situation an end be put

to the dangerous developments in the region of Cyprus and that an end be put

to any interference in the domestic affairs of that sovereign State.

The Soviet Union has genuine sympathy for the peace-loving people of

Cyprus who, headed by their Government and their President, Archbishop Makarios,

gallantly and firmly defend the sovereignty and independence of their

Republic.

Taking into account all the circumstances that have been created in

connexion with the organization of the military intervention against the

Republic of Cyprus, the Chairman of the Council of Ministers of the USSR want

on to say in his letter:

"... I should like to state that the Soviet Government condemns these

plans, just as it condemns any resort to such methods in international

relations. The Soviet Governmemt urges all the States concerned,

especially the permanent members of the Security Council, which bear

responsibility for the maintenance of international peace and security --

including the United States.and the United Kingdom -- to exercise

restraint, to consider realistically and fully all the possible consequences

of an armed invasion of Cyprus, and to respect the sovereignty and

independence of the Republic of Cyprus.

t!

"If that is the case, it seems to me that the leaders of the Soviet

Union, the United States, the United Kingdom and France, as well as

those of Turkey and Greece, which are neighbours of Cyprus, should now

exert ell their weight, all their international authority and influence

to prevent further aggravation of the situation relating to Cyprus, to
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extinguish the passions which are being stirred from outside and which

have already had such an adverse effect on the situation, and to help

thereby to strengthen peace in this important area.”

This position of the Soviet Union, which supports the desire of the

people of Cyprus to ensure their own independent sovereignty and territorial

integrity in the face of the threat of military aggression, flows from the

position of principle of the Soviet Government and State, which systematically

and firmly support peoples who have liberated themselves from colonial domination

and who have embarked upon independent State development.

The Security Council must ensure the maintenance of peace in Cyprus and

in the eastern part of the Mediterranean region. But it is not possible to ensure

peace in Cyprus. without ending the interference from outside. The people of

Cyprus must have the opportunity of returning to a peaceful and quiet life,

which recently has been so tragically disrupted. No people can live without

peace. Outside pressures of hatred can only lead to conflict and bloodshed,

This is precisely what has happened in Cyprus as a result of outside activities.

The Security Council has already heard the principal party concerned,

at whose request this question is being considered, namely the Republic of Cyprus,

which is represented here by its Minister for Foreign Affairs, Mr. Kyprianou.

The position and the substance of the question addressed to the Security Council

are clear and understandable. As the Minister for Foreign Affairs has stated:

"I must, however, make it quite clear that the territorial integrity, the

unity, the sovereignty and the complete independence of our country are

not negotiable. These are the very things we'call upon the Security Council

to safeguard and protect. We are an equal Member of the United Nations,

and we feel that we are entitled to this protection. We are confident that

the Security Council will not fail us." (S/EV.1095, page 71)

The Minister for Foreign Affairs of Cyprus also stated:

" .. the Security Council should, primarily, and without waiting for any other

action, take the necessary measures to protect the territorial integrity and

the independence of the Republic of Cyprus. That would be the greatest

contribution both towards keeping international peace in that area of

the world and towards restoring internal peace in the island of Cyprus."

(bia)
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The Security Council, which is the principal organ of the United Nations

bearing responsibility for the maintenance of international peace and security, .

must in the present serious situation call upon all States to refrain from

taking any steps which might lead to a further deterioration of the dangerous

and tense situation in Cyprus. All threats to Cyprus must be stopped. The

United Nations cannot permit a small country to be under the threat of force.

Under Article 2, paragraph of the United Nations Charter, Cyprus has the

full right to ask for protection from the Security Council in view of the dire

threat that looms over it and is directed against its territorial integrity and

independence. No treaty can deprive Cyprus of that right. Under that Article

of the Charter it is the obligation of every Member of the United Nations to

respect the independence and territorial integrity of other Member States, and

in the present case this means Cyprus, and to refrain from the use or threat

of force against it. This obligation cannot be annulled as a result of any treaty

or agreement whatsoever. It continues to be the absolute obligation of each

Member of the United Nations. This clearly follows from Article 103 of the

Charter.

Therefore, the Security Council must take immediate steps so as to protect

the Republic of Cyprus from aggression and to put an end to any foreign intervention

in the domestic affairs of that small Member State. It is the duty of the

Security Council to ensure and safeguard the territorial integrity, unity and

independence of the Republic of Cyprus, in accordance with the purposes and basic

provisions of the Charter of the United Nations.
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The PRESIDENT: The representative of the United Kingdom has indicated

that he desires-to address the Council briefly. I understand that the next

speaker, who is the only one inscribed on my list, has no objection, and I shall

therefore ask the representative of the United Kingdom to proceed.

Sir Patrick DEAN (United Kingdom): Thank you, Mr. President; I shall

be extremely brief.

The representative of the Soviet Union has complained that I gave no

undertaking in my speech yesterday thet my country would not commit aggression

against Cyprus. May I give him this answer: British troops have been operating

in the Republic of Cyprus since 28 December 1963, by invitation of the

Government of Cyprus, in order to keep the peace between the Greek Cypriot and

Turkish Cypriot communities and to restore tranquillity and normal conditions of

life for all -- I repeat: all -- the inhabitants of Cyprus. Over a period of

nearly two months, British troops have interposed themselves on a’number of

occasions between the two warring communities, often at great risk to themselves.

They have saved numerous lives, stopped many fights, and secured the release of a

large number of prisoners and hostages on both sides. The Government of Cyprus and

both communities have publicly acknowledged their debt to these British troops and

thanked them for their efforts. Without them, the present situation -- bad though

it is -- would by now be infinitely worse. I repeat: all this has been done at

the invitation of the Government of Cyprus, including both communities.

What is more -- and what is without parallel, so far as I know, in such

circumstances -- is that all this has been done without a single casualty being

caused by British troops among either the Greek Cypriots or the Turkish Cypriots.

Not a single casualty, I repeat, has been caused.

My country is proud of this record, and in the circumstances I am content to

let the facts of our actions in the Republic of Cyprus over the last seven weeks

speak for themselves and constitute a categorical refutation of the insinuation

against my Government implied in the words used by the representative of the

Soviet Union.

As to the suggestion by the representative of the Soviet Union that I omitted

any reference to the Charter of the United Nations, I am content to rely on the

verbatim record of yesterday's proceedings, which he apparently has not yet had time

to read with his usual attention.
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The PRESIDENT: The representative of the Soviet Union has asked to .

speak. As there are no objections, I now call on him.

Mr. FEDORENKO (Union of Soviet Socialist Republics) (interpretation from

Russian): I have listened with great care to the ‘statement just made by the

United Kingdom representative. However, it is well known that one does not throw

stones at a barren tree.

I reserve my right to reply to the United Kingdom representative at the

first opportunity. At the present time, I do not wish to delay in any way the

statement of the United States representative, who, I understand, is next on the

list of speakers.

Mr. STEVENSON (United States of America): During the nineteen fifties,

the political problems of Cyprus were the subject of bitter dispute in the

General Assembly of the United Nations year after year. Finally, however, a

carefully balanced settlement was reached, with the agreement of all of the

parties: Greece, Turkey, the two communities in Cyprus itself and the United

Kingdom. I think we all breathed a sigh of relief at that time and allowed

ourselves to hope that, with the conclusion of the Zurich Agreements and the

establishment of the Republic of Cyprus, the peace which was so longed for and

so needed by the people of that historic island had finally been achieved.

We were therefore deeply distressed when new fighting broke out last

December which resulted in hundreds of deaths and has now threatened to rupture

the whole fabric of peace in the eastern Mediterranean.

All members of the Council are familiar with the melancholy events of the

past several weeks to which Sir Patrick Dean has just referred. Tension between the

two communities reached a flashpoint on 21 December, and violence and bloodshed

erupted on a serious scale. When it became clear that additional help was needed,

President Makarios, on behalf of the Greek community, and Vice President Kutchuk,

on behalf of the Turkish community, invited the United Kingdom, in co-operation

with the Governments of Greece and Turkey, to undertake to restore stability and

preserve peace.
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Since 26 December a British force has sought to keep the peace on the island.

Today, the United Kingdom has despatched further troops to troubled Cyprus. I

believe that all of us here, and most particularly the representatives of Cyprus,

owe a debt of gratitude to the United Kingdom for undertaking this unenviable task.

Political efforts to resolve the problems were also promptly started. A

conference of the parties was, as we know, convened in London in an effort to

work out a solution of the political issues which divided the two communities on

the island. But that conference, alas, was unable to produce an agreement.

Despite the determined efforts of British forces on Cyprus, violent incidents

multiplied and bloodshed continued. With the Government of Cyprus and the

leaders of the Cypriot communities unable or unwilling to control the passions

which had been unleashed, it became clear that the restoration of public order,

so imperative before the long-range political problems could be attacked anew,

would require a considerably larger number of troops.

The United Kingdom told the Government of Cyprus that it could not continue

to shoulder alone the responsibility for peace on the island. The conclusion was

obvious that a larger and more broadly based peace-keeping force was required to

augment the British forces if order were to be re-established and maintained

throughout the island. The Government of the United Kingdom then proceeded to

consult with the Governments of Greece and Turkey, which are also parties to the

international agreements that led to the establishment of the Republic of Cyprus

in 1960. It also consulted with my Government. A plan for the establishment of

such a force, including provision for an impartial mediator to help settle the

dispute, was agreed to by Greece and Turkey, and by the Cypriot Vice President,

Dr. Kutchuk. Archbishop Makarios, however, raised a number of objections.

‘The other parties made a new effort to meet these objections, and a revised

plan within the framework of the United Nations and agreed to by Greece, Turkey

and the United Kingdom and by my Government, was put before Archbishop Makarios

on 12 February. On the following day, he informed representatives of the

United Kingdom and of my Government that this revised proposal was also

unacceptable, although he agreed in principle to the need for an international
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peace-keeping force. We are frank to say that we deeply regret that the President

of Cyprus was not able to agree to the latter proposal -- a proposal which *

represented a solid recommendation of the Governments of all the guarantor

Powers -- The Umited Kingdom, Greece and Turkey -- and also of the United States.

A tragic loss of life and property occurs daily in Cyprus; international

complications increase; and a solution daily becomes more difficult. The

recommendations of the guarantors would, we believe, have helped to avoid all of

this.

I think we all know that the Treaty of Guarantee forms an integral part of the

organic arrangements that created the Republic of Cyprus. In fact, it is a so-

called basic article of the Constitution of Cyprus.
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That Treaty assures the independence, territorial, integrity and security of the

Republic, as well as respect for its Constitution. It assigns to the Guarantor

Powers certain responsibilities regarding the maintenance of the Constitution and

of the Treaty itself, including the carefully negotiated balance and protection

of the two Cypriot communities. It was signed after literally years of soul~

searching negotiation and approved by all of the parties. This Treaty or any

international treaty cannot be abrogated, cannot be nullified, cannot be modified

either in fact or in effect by the Security Council of the United Nations. The

Treaty can be abrogated or altered only by, agreement of all of the signatories

themselves or in accordance with its terms.

No one is threatening to take the territory of, Cyprus, no one is threatening

its independence -~ Turkey or Greece or anyone else. What is possible is -- and

I quote the language of the Treaty:

"action expressly authorized by article 4 of the Treaty with the

“sole aim of re-establishing the state of affairs created by the

Treaty".

Time is wasting. While we talk people are dying, and any moment violence

and bloodshed may erupt again on a large scale, with predictable and grave

consequences. The important, the imperative, the urgent thing to do is to

restore order and communal tranquillity and do it quickly before new violence

breaks out, before the atmosphere is further poisoned, before the positions

of the parties on the political issues that divide them become more inflexible

and, indeed, before peace in the Eastern Mediterranean is endangered.

I repeat that the urgent business before the Council and the responsibility

of the Government of Cyprus is to restore communal peace and order and to stop

the bloodshed. The sooner that we in the Security Council tum our attention

to this, the better it will be for all. I respectfully urge that the Security

Council not be deflected from this purpose. Once we have met this problem and

communal peace is restored, no question of any action under the Treaty of

Guarantees would arise.
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The United States has no position as to the form.or the shape of a final

settlement of the Cyprus problem. . The leaders of the two communities must work

out their differences together. But in the present climate this is patently

impossible. The two communities are holding each other at gun point. To

serve any helpful purpose in this inflammable case, the Security Council must

make an effective contribution to the re-establishment of conditions in which a

Long-term political solution can be sought with due regard to the interests,

the rights and the responsibilities of all parties concerned. We have made it

clear at all times that the United States is prepared to participate in a peace-

keeping force but only on the request of all of the parties. - We have made this

unequivocally clear to Archbishop Makarios, and I can assure the representative

of the Soviet Union that the United States, while prepared to help, will be

delighted if it does not have to be involved in keeping the peace between Greeks

and Turks in Cyprus. And it must be equally clear that neither the United

States nor any of the Western Powers are seeking to impose their will on the

Government of Cyprus.

I shall not dwell at this time upon the assertions of the representative

of the Soviet Union thet the anxiety most of us feel that peace be restored to

Cyprus is some sort of a NATO plot, No one is even proposing that the

international force be comprised just of NATO military units. The parties

will have to agree upon the participants in any such force.

I have outlined why the United States supported the proposals developed

for a peace-keeping force in Cyprus. I have said that the United States is

deeply concerned with this grave situation and the imperative need to keep the

peace in the Mediterranean area. Peace on that island today is as precarious

as it is precious, and we do not know what new violence tomorrow may bring.

The need for such a peace-keeping force is, I repeat, critically urgent.

Clandestine arms shipments have recently increased the dangers. The world

cannot stand by as an idle and silent witness to the fire that is consuming

Cyprus and which could spread so rapidly.
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We must ask ourselves what the Council can and should do in these

circumstances. That is clear. We should go straight to the point at which we

ean really be most helpful. I suggest that we must bring about a prompt

agreement on an international peace-keeping force for Cyprus, the need for which

has been recognized by all, including President Makarios. This may require

that we introduce into these consultations an expert in the peace-keeping field

of recognized impartiality and stature. No one better fills such a requirement

than the Secretary-General of the United Nations. We therefore recommend that

the Council appeal to the parties concerned, in consultation with the Secretary~

General, to move ahead quickly in working out such arrangements. Other States

can make a contribution toward the establishment of a peace-keeping force. Those

that can do so should co-operate freely and generously in this endeavour.

Strenuous efforts will also be required to bring about agreement between

the two parties, on a political settlement which will permit them to live in peace

with each other. Therefore, we would also strongly urge that the Government of

Cyprus and the Guarantor Powers, in consultation with the Secretary~General,, be

asked to designate an impartial mediator to assist in achieving a settlement.

Let us address ourselves to these two priorities and let us, I beg leave to say,

do so quickly.

In conclusion, let me say how much the United States values the spirit of

co-operation which Greece and Turkey have shown in these dangerous weeks. They

have demonstrated great restraint at a difficult moment in history. Both

Governments, I believe, are to be commended for approaching Cyprus' problem,

which has such sensitive implications for both of them, with a sense of

respensibility not crly to the respective coumunities in Cyprus but also, more

importantly, to the entire world community. We shculd be grateful to both of

then.
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The PRESIDENT: The representative of Greece has indicated his desire
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to address the Council, and I now call upon hin. %

Mr. BITSIOS (Greece) (interpretation from French): In the statement

which we have just heard the representative of the United States deemed it

necessary to mention the position of my country, of my Government, in the

delicate negotiations which have been going on in recent weeks. He deemed it

necessary also to do so in a manner which would imply that we should place upon

Archbishop Makarios, the President of the Republic of Cyprus, all the

responsibility for, I will call 1t, the non-success of those negotiations, and

he added, if I rightly understood his phrase, that no one was threatening the

independence of Cyprus.

This Council has granted me the advantage of being present here for the

purpose of explaining to it, in my capacity as representative of Greece, the

pesiticn of my country, and I endeavoured to do that yesterday. Perhaps I may

be allowed to reiterate what I said on the subject in the following passage

from my statement then:

"Basing itself on those principles, it (the Greek Government)

has also insisted that any arrangements in this regard, as well

as the modalities of the political negotiations, must have the

consent of the parties principally concerned, above all that of

the Government of the Republic of Cyprus.

"Tt has been on the basis of this express condition that my

Government has given its agreement in principle to the proposals that

have been made at various stages of the negotiations.” (1095th meeting ,p.103)

I added: ’

"Tf these proposals, formulated by statesmen motivated by the desire

to contribute to pacification, have failed, it is because they have

not been capable of giving sufficient assurances to a State which

feels that its very existence and the independence which it gained

at such a high cost are threatened." (ibid.)
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I cherish the hope that in my statement yesterday I spoke with moderation

and conciliation. It is not easy for a representative of Greece to set

aside his emotions when he speaks of Cyprus, but I tried to set an example.

I shall conclude by expressing the hope that the other speakers will follow

that example at this very criticel time.

The PRESIDENT: i have no other speakers on my list for this

afternoon's meeting, and I have no speakers for tomorrow. Would any member

of the Council like to address the Council tomorrow? Since there is none,

I should like to suggest that the Goumell reconvene to continue the discussion

of the present agenda item on Friday, 21 February, at 3 p.m. Since I hear

no objection, I assume that the Council agrees to that suggestion, and it

is therefore so decided.

The meeting rose at 6.10 p.m.
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Summary '

Resolution 1903 of the eighteenth session of the General

Assembly, the result of preliminary work in the International Law

Commission, requested the Secretary General to consult with member~
states and with "United Nations organs and Specialized Agencies” as
to whether general multilateral treaties concluded under the auspices

of the United Nations "have ceased to be in force, have been super-
seded by later treaties, have ceased to be of interest for accession

by additional states, or require action to adapt them to contemporary

conditions." The Secretary-General interpreted the phrase "United

Nations organs" in this resolution to include ECOSOC. The Council

as such had no specific views to offer on the mineteen treaties the

Secretary General presented for comment. No resolution was passed.

The Counoil simply noted the Secretary-General's request for the views
of governments and specialized agencies,

Background and Debate

fo General Assembly Resolution 1903 (XVIII), concerning
Pot twenty-one general multilateral treaties of a technical and non-

political character concluded under the auspices of the League of

Nations, was the outgrowth of discussions in the International Law

Commission (4/5509).

In the ILC, the problem was discussed of the accession of

new states to general multilateral tzeaties, concluded in the past,

woose participation clauses were limited to specific categories of
states. The Commission suggested that an expéditious procedure for
obtaining the necessary consents of the states entitled to a voice

in the matter might be for the General Assembly to adopt a resolution

by which each member state agreed that a specified list of mitilateral

treaties of a universal character should be opened to accession by new

states.

It was pointed out, however, that quite a number of these

treaties might have been overtaken by modern treaties concluded during

the period of the United Nations, while some others might have lost

much of their interest for states with the lapse of time. It was

further pointed out that no re-examination of the treaties appeared to

have been undertaken with a view to ascertaining whether, quite apart

from their participation clauses, they might require any changes of

substance in order to adapt them to contemporary conditions. Of the

twenty-six treaties in force, twenty-one were considered to be open-

ended, the participation clause being so worded as to allow the par-

ticipation of any state not represented at the conference which had

concluded the treaty, to wich a copy thereof might have been commn-

icated for that purpose by the Council of the League. Of these

twenty-one, two were clearly still fully’ operative and no consultation

was oonsidered necessary.

After the defeat of an attempt to postpone issuing invita- —

tions to participate in the treaties, voting took place in the Sixth oy

Committee of the General Assembly on the question of what states

should be included in the invitation. The "all States" formula was

rejected and the compromise "Vienna Convention" formula (which permits
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«. PORE: Nenvere af the UN, States Members of any of the

| Specialized Agencies, and Parties to the Statute of the International
‘Omurt of Justice) was adopted.

The Seoretary-Ceneral placed the subject of the general
aultilateral treaties before the thirty-seventh session of BCOSOC
(g/3853) because the Council "appears to be the appropriate organ of
the United Nations to be consulted in this matter." The Secretary-

General pointed out that Resolution 1903 had requested that a report

from him be placed before the nineteenth session of the General

Assembly.

When confronted wth a request for comments by the Secretary-

General, the Council seemed uncertain how to respond. The item was

disposed of in a few minutes by the President of the Council suggesting

that ECOSOC should "note the Secretary-General's request to all con-

cerned to indicate their views." The Czechoslovak Delegate made a

prief statement in favour of the treaties being opened to “all states"

but ne other comments wre offered by delegations except to say that

'. governments should transmit their views to the Secretary-General so

that he might prepare his report for the nineteenth session of the
General Assembly.
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Summary

Resolution 1903 of the eighteenth session of the General

Assembly, the result of preliminary work in the International Law

Commission, requested the Secretary General to consult with member-

states and with “United Nations organs and Specialized Agencies" as

to whether general multilateral treaties concluded under the auspices

of the united Nations “have ceased to be in force, have been super-

seded by later treaties, have ceased to be of interest for accession

by additional states, or require action to adapt them to contemporary

conditions." The Secretary-General interpreted the phrase "United

Nations organs" in this resolution to include ECOSOC. The Council

as such had no specific views to offer on the nineteen treaties the

Secretary General presented for comment. No resolution was passed.

The Council simply noted the Secretary-General's request for the views

of governments and specialized agencies.

Background and Debate.

General Assembly Resolution 1903 (XVIII), concerning
trenty-one general multilateral treaties of a technical and non-

political character concluded under the auspices of the League of

tations, was the outgrowth of discussions in the International Law
Commission (4/5509).

' In the ILC, the problem was discussed of the accession of

new states to general multilateral treaties, concluded in the past,

vhose participation clauses were limited to specific categories of

states. The Commission suggested that an expeditious procedure for

obtaining the necessary consents of the states entitled to a voice

in the matter might be for the General Assembly to adopt a resolution

by which each member state agreed that a specified list of multilateral

treaties of.a universal character should be opened to accession by new

states.

It was pointed out, however, that quite a number of these _

treaties might have been overtaken by modern treaties concluded during

the period of the United Nations, while some others might have lost

much of their interest for states with the lapse of time. It was

further pointed out that no re-examination of the treaties appeared to
have been undertaken with a view to ascertaining whether, quite apart

from their participation clauses, they might require any changes of

substance in order to adapt them to contemporary conditions. Of the

twenty-six treaties in force, twenty-one were considered to be open-

ended, the participation clause being so worded as to allow the par-

ticipation of any state not represented at the conference which had

concluded the treaty, to which a copy thereof might have been commm-

icated for that purpose by the Council of the League. Of these

twenty-one, two wre clearly still fully operative and no consultation

was considered necessary.

After the defeat of an attempt to postpone issuing invita-

tions to participate in the treaties, voting took place in the Sixth

Committee of the General Assembly on the question of what states

should be included in the invitation. The "all States't formula was

rejected and the compromise "Vienna Convention" formula (vhich permits
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lnerence by States iembers of the UN, States Members of any of the

rpecialized Agencies, and Parties to the Statute of the International

Court of Justice) was adopted.

The Secretary-General placed the subject of the general

multilateral treaties before the thirty~seventh session of ECOSOC

(8/43853) because the Gouncil "appears to be the appropriate organ of

the United Wations to be consulted in this matter." The Secretary-

Gereral pointed out that Resolution 1903 had requested that a report

from him be placed before the nineteenth session of the General

Assembly.

when confronted wth a request for comments by the Secretary-

General, the Council seemed uncertain how to respond. The item vas

disposed of in a few minutes by the President of tne Council: suggesting

that SCOSOC should "note the Secretary-General's request to all con-

cerned to indicate their views." The Czechoslovak Delegate made a

prief statement in favour of the treaties being opened to "all states"

but no other comments were offered by delegations except to say that

governments should transmit their views to the Secretary-General so

that he might prepare his report for the nine teenth session of the

General Assembly.
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II. DRAFT ARTICLES ON THE LAW OF TREATIES

PART I ee me
CONCLUSION, ENTRY INTO FORCE AND REGISTRATION OF TREATIES

SECTION I: GENERAL PROVISIONS

ARTICLE I en arr RE : et Pies :
DEFINITIONS

1. For the purposes of the present articles, the following expressions

Shall have the meanings hereunder assigned to them:

(a) "Treaty" means any international agreement in written forn,
whether embodied in a single instrument or in two or more related

instruments and whatever its particular designation (treaty, convention,

protocol, covenant, charter, statute, act, declaration, concordat,

exchange of notes, agreed minute, memorandum of agreement, modus vivendi

or any other appellation), concluded between two or more States or

other subjects of international law and governed by international law.

(b) "Treaty in simplified form" means a treaty concluded by

exchange of notes, exchange of letters, agreed minute, memorandum of

agreement, joint declaration or other instrument concluded by any

similar procedure.

(c) “General multilateral treaty" means a multilateral treaty which
concerns general norms of international law or deals with matters of

general interest to States as a whole.

(d) "Signature","Ratification", "Accession", "Acceptance" and
"Approval" mean in each case the act so named whereby a State establishes
on the international plane its consent to be bound by atreaty. Signature

however also means according to the context an act whereby a State authen-

ticates the text of a treaty without establishing its consent to be

bound.

(e) "Full powers" means a forral instrument issued by the competent

authority of a State authorizing a given person to represent the State

either for the purpose of carrying out all the acts necessary for concluding

a treaty or for the particular purpose of negotiating or signing a treaty

or of executing an instrument relating to a treaty.

(f) "Reservation" means a unilateral statement made by a State when
signing, ratifying, acceding to, acc:pting or approving a treaty, whereby

it purports to exclude or vary the l+:gal effect of some provisions of

the treaty in its application to thai State.

(g) "Depositary" means the Stat« or international organization
entrusted with the functions of cust: dian of the text of the treaty and

of ali instruments relating to the t: eaty. 000273
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2. Nothing contained in the present articles shall affect in any

way the characterization or classification of international agreements

under the internal law of any State.

ARTICLE 2

Scope of the present articles

1. Except to the extent that the particular context may otherwise

require, the present articles shall apply to every treaty as defined

in article 1, paragraph 1 (a).

2. The fact that the present articles do not apply to international

agreements not in written form shall not be understood as affecting the

legal force that such agreements possess under international law.

ARTICLE 3

Capacity to conclude treaties

1. Capacity to conclude treaties under international law is possessed

by States and by other subjects of international law.

2. In a federal State, the capacity of the member states of a federal

union to conclude treaties depends on the federal constitution.

3. In the case of international organizations, capacity to conclude

treaties depends on the constitution of the organization concerned.

ia

SECTION II: CONCLUSION OF TREATIES BY STATES

ARTICLE 4

Authority to negotiate, draw up, authenticate, sign,

ratify, accede to, approve or accept a treaty

1. Heads of State, Heads of Government and Foreign Ministers are not

required to furnish any evidence of their authority to negotiate, draw

up, authenticate or sign a treaty on behalf of their State.

2. (a) Heads of a diplomatic mission are not required to furnish
evidence of their authority to negotiate, draw up and authenticate a

treaty between their State and the State to which they are accredited.

(b) The same rule applies in the case of the Heads of a permanent

mission to an internativnal organization in regard to treaties drawn

up under the auspices of the organization in question or between their

State and the organization to which they are accredited.

3. Any other representative of a State shall be required to furnish

evidence, in the form of written credentials, of his authority to

negotiate, draw up and authenticate a treaty on behalf of his State.

4. (a) Subject to the provisions of paragraph 1 above, a representative
of a State shall be required to furnish evidence of his authority to
sign (whether in full or ad referendum) a treaty on behalf of his 000274 3
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(b) However, in the case of treaties in simplified form, it shall

not be necessary for a representative to produce an instrument of full

powers, unless called for by the other negotiating State.

5. In the event of an instrument of ratification, accession, approval

or acceptance being signed by a representative of the State other than

the Head of State, Head of Government or Foreign Minister, that

representative shall be required to furnish evidence of his authority.

6. (a) The instrument of full powers, where required, may either be

one restricted to the performance of the particular act in question or

a grant of full powers which covers the performance of that act.

(b) In case of delay in the transmission of the instrument of
full powers, a letter or telegram evidencing the grant of full powers

sent by the competent authority of the State concerned or by the head

of its diplomatic mission in the country where the treaty is negotiated

shall be provisionally accepted, subject to the production in due course

of an instrument of full powers, executed in proper form.

(c) The same rule applies to a letter or telegram sent by the
Head of a permanent mission to an international organization with reference

to a treaty of the kind mentioned in paragraph 2(b) above.

ARTICLE 5

Negotiation and drawing up of a treaty

A treaty is drawn up by a process of negotiation which may take

place either through the diplomatic or some other agreed channel, or at

meetings of representatives or at an international conference. In the
case of treaties negotiated under the auspices of an international org-~

anization, the treaty may be drawn up either at an international conference

or in some organ of the organization itself.

aRTICLE 6

Adoption of the text of a treaty

The adoption of the text of a treaty takes place:

(a) In the case of a treaty drawn up at an international conference

convened by the States concerned or by an international organization,

by the vote of two-thirds of the States participating in the conference,

unless by the same majority they shall decide to adopt another voting

rule;

(b) In the case of a treaty drawn up within an organization, by
the voting rule applicable in the competent organ of the organization

in question;

(c) In other cases, by the mutual agreement of the States parti-

cipating in the negotiations.

000275
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ARTICLE 7

Authentication of the text

1. Unless another procedure has been prescribed in the text or

otherwise agreed upon by States participating in the adoption of the

text of the treaty, authentication of the text may take place in any

of the following ways: ;

(a) Initialling of the text by the representatives of the States

concerned;

(b) Incorporation of the text in the final act of the Conference

in which it was adopted;

(c) Incorporation of the text in a resolution of an international

organization in which it was adopted or in any other form employed in

the organization concerned.

2. In addition, signature of the text, whether a full signature or

ion acl\
Document divulgué en vertu de la Loi sur Faccés & l'informat

Signature ad referendum, shall automatically constitute an authentication

of the text of a proposed treaty, if the text has not been previously

authenticated in another form under the provisions of paragraph 1

above.

3. On authentication in accordance with the foregoing provisions of

the present article, the text shall become the definitive text of the

treaty.

ARTICLE 8

Participation in a treaty

1. In the case of a general multilateral treaty, every State may become

a party to the treaty unless it is otherwise provided by the terms of the

treaty itself or by the established rules of an international organization.

2. In all other cases, every State may become a party to the treaty:

(a} Which took part in the adoption of its text, or

(b) To which the treaty is expressly made open by its terms, or

(c) Which although it did not participate in the adoption of the
text was invited to attend the conference at which the treaty was drawn

up, unless the treaty otherwise provides.

ARTICLE 9

The opening of a treaty to the

participation of additional States

1. & multilateral treaty may be opened 9 the participation of States

other than those to which it was originally open:
000277
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(a) In the case of a treaty drawn up at an international conference
convened by the States concerned, by the subsequent consent of two-thirds

of the States which drew up the treaty, provided that, if the treaty is

already in force and ... years have elapsed since the date of its

adoption, the consent only of two-thirds of the parties to the treaty

shall be necessary;

(b) In the case of a treaty drawn up either in an international
organization or at an international conference convened by an inter-

national organization, by a decision of the competent organ of the

organization in question, adopted in accordance with the applicable

voting rule of such organ.

2. Participation in a treaty concluded between a small group of States

may be opened to States other than those mentioned in article 8 by the

subsequent agreement of all the States which adopted the treaty, provided

that, if the treaty is already in force and ... years have elapsed since

the date of its adoption, the agreement only of the parties to the

treaties shall be necessary.

3. (a) When the depositary of a treaty receives a formal request

from a State desiring to be admitted to participation in the treaty under |:

the provisions of paragraphs 1 and 2 above, the depositary:

(i) In a case falling under paragraph 1 (a) and paragraph 2, shall

communicate the request to the States whose consent to such participation

is specified in paragraph 1 (a) as being material;

(ii) In a case falling under paragraph 1 (b), shall bring the

request, as soon as possible, before the competent organ of the org- |
anization in question.

(b) The consent of a State to “which a request has been communicated
under paragraph 3(a) (i) above shall be presumed after the expiry of

twelve months from the date of the communication, if it has not notified

the depositary of its objection to the request.

f

4. When a State is admitted to participation in a treaty under the

provisions of the present article notwithstanding the objection of one

or more States, an objecting State may, if it thinks fit, nétify the

State in question that the treaty shall not come into force between

the two States.

ARTICLE 10

Signature and initialling of the treaty

1. Where the treaty has not been signed at the conclusion of the

negotiations or of the conference at which the text was adopted, the

States participating in the adoption of the text may provide either

in the treaty itself or in a separate agreement:

(a) That signature shall take place on a subsequent occasion;

or

(b) That the treaty shall remain open for signature at a specified
place either indefinitely or until a certain date. 000278
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2. (a) The treaty may be signed unconditionally; or it may be signed
ad referendum to the competent authorities of the State concerned, in

which case the signature is subject to confirmation.

(b) Signature ad referendum, if and so long as it has not been

confirmed, shall operate only as an act authenticating the text of the

treaty.

(c) Signature ad referendum, when confirmed, shall have the same

effect as if it had been a full signature made on the date when, and at

the place where, the signature ad referendum was affixed to the treaty.

3. (a) The treaty, instead of being signed, may be initialled, in
which event the initialling shall operate only as an authentication of

the text. A further separate act of signature is required to constitute

the State concerned a signatory of the treaty.

(b)} When initialling is followed by the subsequent signature of

the treaty, the date of the signature, not that of the initialling, shall

be the date upon which the State concerned shall become a signatory of

the treaty.

ARTICLE 11

Legal effects of a signature

1. In addition to authenticating the text of the treaty in the cir-
cumstances mentioned in article 7, paragraph 2, the signature of a

treaty shall have the effects stated in the following paragraphs.

2. Where the treaty is subject to ratification, acceptance or

approval, signature does not establish the consent of the signatory

State to be bound by the treaty. However, the signature:

(a) Shall qualify the signatory State to proceed to the ratifications
acceptance or approval of the treaty in conformity with its .provisions;

and

{b) Shall confirm or, as the case may be, bring into operation

the obligation in article 17, paragraph 1.

3. Where the treaty is not subject to ratification, acceptance or

approval, signature shall:

(a) Establish the consent of the signatory State to be bound by
the treaty; and

(b) If the treaty is not yet in force, shall bring into operation

the obligation in article 17, paragraph 2.

ARTICLE 12

Ratification

1. Treaties in principle require ratification unless they fall within

one of the exceptions provided for in paragraph 2 below. :

000279
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2. A treaty shall be presumed not to be subject to ratification by a

Signatory State where:

(a) The treaty itself provides that it shall come into force
upon signature;

(b) The credentials, full powers or other instrument issued to

the representative of the State in question authorize him by his ‘

signature alone to establish the consent of the State to be bound by

the treaty, without ratification; {

(c) The intention to dispense with ratification clearly appears’. |
from statements made in the course of the negotiations or from other |

circumstances evidencing such an intention; |

|

(d) The treaty is one in simplified form.

3. However, even in cases falling under paragraphs 2 (a) and 2(d)

above, ratification is necessary where:

(a) The treaty itself expressly contemplates that it shall be

subject to ratification by the signatory States;

(b) The intention that the treaty shall be subject to ratification

clearly appears from statements made in the course of the negotiations or

from other circumstances evidencing such an intention;

(c) The representative of the State in question has expressly signed

"subject to ratification" or his credentials, full powers or other

instrument duly exhibited by him to the representatives of the other

negotiating States expressly limit the authority conferred upon him

to signing "subject to ratification".

ARTICLE 13

Accession

A state may become a party to a treaty by accession in conformity

with the provisions of articles 8 and 9 when:

(a) It has not signed the treaty and either the treaty specifies
accession as the procedure to be used by such a State for becoming a

party; or

(b) The treaty has become open to accession by the State in

question under the provisions of article 9.

ARTICLE 14

Acceptance or approval

A State may become a party to a treaty by acceptance or by
approval in conformity with the provisions of articles 8 and 9 when:

(a) The treaty provides that it shall be open to signature subject

to acceptance or approval and the State in question has so signed t 600280

treaty; or

1. 8
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(b) The treaty provides that it shall be open to participation
by simple acceptance or approval without prior signature.

ARTICLE 15

The procedure of ratification, accession, acceptance

and approval

1. (a) Ratification, accession, acceptance or approval shall be
carried out by means of a written instrument.

(b) Unless the treaty itself expressly contemplates that the
participating States may elect to become bound by a part or parts

only of the treaty, the instrument must apply to the treaty as a

whole.

(c) If a treaty offers to the participating States a choice
between two differing texts, the instrument of ratification must

indicate to which text it refers.

2. If the treaty itself lays down the procedure by which an

instrument of ratification, accession, acceptance or approval is

to be communicated, the instrument becomes operative on compliance

with that procedure. If no procedure has been specified in the

treaty or otherwise agreed by the signatory States, the instrument

shall become operative:

(a) In the case of a treaty for which there is no depositary,
upon the formal communication of the instrument to the other party

or parties, and in the case of a bilateral treaty normally by means

of an exchange of the instrument in question, duly certified by the

representatives of the States carrying out the exchange;

(b) In other cases, upon deposit of the instrument with the -

depositary of the treaty.

3. When an instrument of ratification, accession, acceptance or

approval is deposited with a depositary in accordance with paragraph

2(b) above, the State in question shall be given an acknowledgement
of the deposit of its instrument, and the other signatory States shall
be notified promptly both of the fact of such deposit and the terms of the

instrument.

ARTICLE 16

Legal effects of ratification, accession, acceptance

and approval

The communication of an instrument of ratification, accession,

acceptance or approval in conformity with the provisions of article

13:

(a) Establishes the consent of the ratifying, acceding, accepting

or approving State to be bound by the treaty; and

(b) If the treaty is not yet in force, brings into operation the
applicable provisions of article 17, paragraph 2. 000281
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ARTICLE .17

The rights and obligations of States prior to
the entry into force of the treaty

1. A State which takes part in the negotiation, drawing up or

adoption of a treaty, or which has signed a treaty subject to rati-

fication, acceptance or approval, is under an obligation of good

faith, unless and until it shall have signified that it does not

intend to become a party to the treaty, to refrain from acts calculated

to frustrate the objects of the treaty, if and when it should come

into force.

2. Pending the.entry into force of a treaty and provided that such

entry into force is not unduly delayed, the same obligation shall

apply to the State which, by signature, ratification, accession,

acceptance or approval, has established its consent to be bound by

the treaty.

SECTION III. RESERVATIONS

ARTICLE 18

Formulation of reservations

1. <A State may, when signing, ratifying, acceding to, accepting or

approving a treaty, formulate a reservation unless:

(a) The making of reservations is prohibited by the terms of the
treaty or by the established rules of an international organization;

or

(b) The treaty expressly prohibits the making of reservations to
specified provisions of the treaty and the reservation in question

relates to one of the said provisions; or

(c) The treaty expressly authorizes the making of a specified
category of reservations, in which case the formulation of reservations

falling outside the authorized category is by implication excluded; or

(d). In the case where the treaty is silent concerning the making of

reservations, the reservation is incompatible with the object and purpose

of the treaty.

2. (a) Reservations, which must be in writing, may be formulated:

(i) Upon the occasion of the adoption of the text of the treaty,

either on the face of the treaty itself or in the final act of the

conference at which the treaty was adopted, or in some other instrument

drawn up in connexion with the adoption of the treaty;

(ii) Upon signing the treaty at a subsequent date; or

(iii) Upon the occasion of the exchange or deposit of instruments of

ratification, accession acceptance ur approval, either in the instrument itr.
self or in a proces-verbal or other instrument accompanying it. 000282
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(b) A reservation formulated upon the occasion of the adoption | .

of the text of a treaty or upon signing a treaty subject to ratification,
acceptance or approval shall only be effective if the reserving State,

when carrying out the act establishing its own consent to be bound by

the treaty, confirms formally its intention to maintain its reser-

vation.

3. <A reservation formulated subsequently to the adoption of the text

of the treaty must be communicated:

(a) In the case of a treaty for which there is no depositary,
to every other State party to the treaty or to which it is open to.

become a party to the treaty; and

(b) In other cases, to the depositary which shall transmit

the text of the reservation to every such State.

ARTICLE 19

Acceptance of and objection to reservations

1. Acceptance of a reservation not provided for by the treaty itself

may be expressed or implied.

2. A reservation may be accepted expressly:

(a) Im any appropriate formal manner on the occasion of the

adoption or signature of a treaty, or of the exchange or deposit

of instruments of ratification, accession, acceptance or approval;

or

(b) By a formal notification of the acceptance of the reservation

addressed to the depositary of the treaty or, if there is no depositary,

to the reserving State and every other State entitled to become a

party to the treaty.

3. A reservation shall be regarded as having been accepted by a State

if it shall have raised no objection to the reservation during a period

of twelve months after it received formal notice of the reservation.

4. An objection by a State which has not yet established its own

consent to be bound by the treaty shall have no effect if after the

expiry of two years from the date when it gave formal notice of its

objection it has still not established its consent to be bound by the

treaty.

5. An objection to a reservation shall be formulated in writing and

shall be notified:

(a) In the case of a treaty for which there is no depositary, to
the reserving State and to every other State party to the treaty or to

which it is open to become a party; and

(b) In other cases, to the depositary.
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ARTICLE 20

The effect of reservations

(a) A reservation expressly or impliedly permitted by the
terms of the treaty does not require any further acceptance.

ptt Meme(b) Where the treaty is silent in regard to the making of
reservations, the provisions of paragraphs 2 to 4 below shall apply.

2. Except in cases falling under’ paragraphs 3 and 4 below and unless—

the treaty otherwise provides:

(a) Acceptance of a reservation by any State to which it is
open to become a party to the treaty constitutes the reserving State

a party to the treaty in relation to such State, as soon as the treaty

is in force;

(b) An objection to a reservation by a State which considers it
to be incompatible with the object and purpose of the treaty precludes

the entry into force of the treaty as between the objecting and the

reserving State, unless a contrary intention shall have been expressed

by the objecting State.

3. Except ina case falling under paragraph 4 below, the effect of a

reservation to a treaty, which has been concluded between a small
group of States, shall be conditional upon its acceptance by all the

States concerned unless:

(a) The treaty otherwise provides; or

(b) The States are members of an international organization which —
applies a different rule to treaties concluded under its auspices.

4. Where the treaty is the constituent instrument of an international

organization and objection has been taken to a reservation, the effect:

of the reservation shall be determined by decision of the competent

organ of the organization in question, unless the treaty otherwise

' provides.

ARTICLE 21

The application of reservations

1. A reservation established in accordance with the provisions of

article 20 operates:

(a) To modify for the reserving State the provisions of the treaty
to which the reservation relates to the extent of the reservation; and

(b) Reciprocally to entitle any other State party to the treaty
to claim the same modification of the provisions of the treaty in its

velations with the reserving State.

2. A reservation operates only in the relations between the other
parties to the treaty which have accepted the reservation and the
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reserving State; it does not affect in any way the rights or obliga-

tions of the other parties to the treaty inter se.

ARTICLE 22

The withdrawal of reservations

1. A reservation may be withdrawn at any time and the consent of a S

State which has accepted the reservation is not required for its with- -:

drawal. Such withdrawal takes effect when notice of it has been Do

received by the other States concerned.

2. Upon withdrawal of a reservation the provisions of article 21

cease to apply.

SECTION IV. ENTRY INTO FORCE AND REGISTRATION

ARTICLE 23

Entry into force of treaties

1. A treaty enters into force in such manner and on such date as

the treaty itself may prescribe.

2. (a) Where a treaty, without specifying the date upon which it
is to come into force,fixes a date by which ratification, acceptance,

or approval is to take place, it shall come into force upon that

date if the exchange or deposit of the instruments in question shall

have taken place.

(b) The same rule applies mutatis mutandis where a treaty, which
is not subject to ratification, acceptance or approval, fixes a date

by which signature is to take place.

(c) However, where the treaty specifies that its entry into force |
is conditional upon a given number or a given category of States having

signed, ratified, acceded to, accepted or approved the treaty and this

has not yet occurred, the treaty shall not come into force until the

condition shall have been fulfilled.

3. In other cases, where a treaty does not specify the date of its

entry into force, the date shall be determined by agreement between

the States which took part in the adoption of the text.

4. The rights and obligations contained in a treaty become effective

for each party as from the date when the treaty enters into force with

respect to that party, unless the treaty expressly provides otherwise.

ARTICLE 24

Provisional entry into force

A treaty may prescribe that, pending its entry into force by the

exchange or deposit of instruments of ratification, accession, acceptance
or approval, it shall come into fo:ce provisionally, in whole or In

part, on a given date or on the fu?filment of speci ied requirements.
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that case the treaty shall come into force as prescribed and shall .

continue in force on a provisional basis until either the treaty shall

_have entered into force definitively or the States concerned shall

have agreed to terminate the provisional application of the treaty.

ARTICLE 25

The registration and publication of treaties 4

1. The registration and publication of treaties entered into by

Members of the United Nations shall be governed by the provisions | , oe

of Article 102 of the Charter of the United Nations. =

2. Treaties entered into by any party to the present articles,

not a Member of the United Nations, shall as soon as possible be

registered with the Secretariat of the United Nations and published.

by it.
ew We Aa. Me

3. The procedure for the registration and publication of treaties

shall be governed by the regulations in force for the application of

Article 102 of the Charter.

ARTICLE 26

The correction of errors in the texts of treaties.

for which there is no depositary

1. Where an error is discovered in the text of a treaty for which
there is no depositary after the text has been authenticated, the

interested States shall by mutual agreement correct the error either:

(a) By having the appropriate correction made in the text of the
treaty and causing the correction to be initialled in the margin by

representatives duly authorized for that purpose;

(b) By executing a separate protocol, a proces-verbal, an

exchange of notes or similar instrument, setting out the error in the

text of the treaty and the corrections which the parties have agreed

to make; or

(c) By executing a corrected text of the whole treaty by the

same procedure as was employed for the erroneous text.

2. The provisions of paragraph 1 above shall also apply where there
are two or more authentic texts of a treaty which are not concordant

and where it is proposed to correct the wording of one of the texts.

3. Whenever the text of a treaty has been corrected under paragraphs

1 and 2 above, the corrected text shall replace the original text as

from the date the latter was adopted, unless the parties shall

otherwise determine.

4. Notice of any correction to the text of a treaty made under the
provisions of this article shall be communicated to the Secretariat
of the United Nations.

14 000286
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ARTICLE 27

The correction of errors in the texts of treaties for
which there is a depositary

1. (a) Where an error is discovered in the text of a treaty for
which there is a depositary, after the text has been authenticated,

the depositary shall bring the error to the attention of all the

States which participated in the adoption of the text and to tho.

attention of any other States which may subsequently have signed or

accepted the treaty, and shall inform them that it is proposed to

correct the error if within a specified time limit no objection shall

have been raised to the making of the correction.

(b) If on the expiry of the specified time limit no objection
has been raised to the correction of the text, the depositary shall

make the correction in the text of the treaty, initialling the correction

in the margin, and shall draw up and execute a proces-verbal of the

rectification of the text and transmit a copy of the proces-verbal to

each of the States which are or may become parties to the treaty.

2. Where an error is discovered in a certified copy of a treaty, the
depositary shall draw up and execute a proces-verbal specifying both

the error and the correct version of the text, and shall transmit

a copy of the procés-verbal to all the States mentioned in paragraph

1 (b) above.

3. The provisions of paragraph 1 above ehall likewise apply where

two or more authentic texts of a treaty are not concordant and a

proposal is made that the wording of one of the texts should be

corrected.

4. If an objection is raised to a proposal to correct a text under

the provisions of paragraphs 1 or 3 above, the depository shall notify

the objection to all the States concerned, together with any other

replies received in response to the notifications mentioned in

paragraphs 1 and 3. However, if the treaty is one drawn up either

within an international organization or at a conference convened by

an international organization, the depositary shall also refer the

proposal to correct the text and the objection toe such proposal to.

the competent organ of the organization concerned.

5. Whenever the text of a treaty has been corrected under the

preceding paragraphs of the present article, the corrected text shall

replace the faulty text as from the date on which the latter text was

adopted, unless the States concerned shall otherwise decide.

6. Notice of any correction to the text of a treaty made under the

provisions of this article shall be communicated ¢ to the Secretariat

of the United Nations.

* +000287"
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ARTICLE 28

The depositary of multilateral treaties

1. Where a multilateral treaty fails to designate a depositary of the
treaty, and unless the States which adopted it shall have otherwise
determined, the depositary shall be:

(a) In the case of a treaty drawn up within an international
organization or at an international conference convened by an inter-
national organization, the competent organ of that international
organization;

(b) In the case of a treaty drawn up at a conference convened
by the States concerned, the State on whose territory the conference
is convened.

2. In the event of a depositary declining, failing or ceasing to
take up its functions, the negotiating States shall consult together
concerning the nomination of another depositary.

ARTICLE 29

The functions of a depositary

1. A depositary exercises the functions of custodian of the authentic
text and of all instruments relating to the treaty on behalf of all
States parties to the treaty or to which it is open to become parties.
A depositary is therefore under an obligation to act impartially in the
performance of these functions.

2. In addition to any functions expressly provided for in the treaty, —
' and unless the treaty otherwise provides, a depositary has the functions
set out in paragraphs 3 to 8 below.

3. The depositary shall have the duty:

(a) To prepare any further texts in such additional language as
may be required either under the terms of the treaty or the rules in
force in an international organization;

(b) To prepare certified copies of the original text or texts
and transmit such copies to the States mentioned in paragraph 1 above;

(c) To receive in deposit all instruments and ratifications
relating to the treaty and to execute a proces-verbal of any signature

of the treaty or of the deposit of any instrument relating to the treaty;

(d) To furnish to the State concerned an acknowledgment in writing
of the receipt of any instrument or notification relating to the treaty

and promptly to inform the other States mentioned in paragraph 1 of the “

receipt of such instrument or notification. :

4. Ona signature of the treaty or on the deposit of an instrument of -
ratification, accession, acceptance or approval, the depositary shall

. ~ 000288 .
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have the duty of examining whether the signature or instrument is in
conformity with the provisions of the treaty in question, as well as
with the provisions of the present articles relating to signature and
to the execution and deposit of such instruments.

5. On a reservation having been formulated, the depositary shall have
the duty:

(a) To examine whether the formulation of the reservation is in
conformity with the provisions of the treaty and of the present articles
relating to the formulation of reservations, and, if need be to commu-.
nicate on the point with the State which formulated the reservations;

(b) To communicate the text of any reservation and any notifications
of its acceptance or objection to the interested States as prescribed in
articles 18 and 19.

6. On receiving a request from a State desiring to accede to a treaty
under the provisions of article 9, the depositary shall as soon as
possible carry out the duties mentioned in paragraph 3 of that article.

7. Where a treaty is to come into force upon its Signature by a specified
number of States or upon the deposit of a specified number of instruments
of ratification, acceptance or accession or upon some uncertain event,
the depositary shall have the duty:

(a) Promptly to inform all the States mentioned in paragraph 1
above when, in the opinion of the depositary, the conditions laid down
in the treaty for its entry into force have been fulfilled;

(b) To draw.up a procés-verbal of the entry into force of the
treaty, if the provisions of the treaty so require.

8. In the event of any difference arising between a State and the
depositary as to the performance of these functions or as to the applica-
tion of the provisions of the treaty concerning signature, the execution |
or deposit of instruments, reservations, ratifications or any such
matters, the depositary shall, if the State concerned or the depositary
itself deems it mecessary, bring the question to the attention of the
other interested States or of the competent organ of the organization
concerned.

000289
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PART II

INVALIDITY AND TERMINATION OF TREATIES

SECTION I: GENERAL PROVISION

ARTICLE 30

Presumption as to the validity, continuance in force

and operation of a treaty

Every treaty concluded and brought into force in accordance

with the: provisions of part I shall be considered as being in force and

in operation with regard to any State that has become a party to the

treaty, unless the nullity, termination or suspension of the operation

of the treaty or the withdrawal of the particular party from the treaty

results from the application of the present articles.

SECTION II: INVALIDITY OF TREATIES

ARTICLE 31

Provisions of internal law regarding competenc
to enter into treaties

When the consent of a State to be bound by a treaty has been

expressed by a representative considered under the provisions of

article 4 to be furnished with the necessary authority, the fact that

a provision of the internal law of the State regarding competence to i

enter into treaties has not been complied with shall not invalidate |

the consent expressed by its representative, unless the violation of

its internal law was manifest. Except in the latter case, a State

may not withdraw the consent expressed by its representative unless

the other parties to the treaty so agree.

ARTICLE 32

Lack of authority to bind the State

l. if the representative of a State, who cannot be considered under
the provisions of article 4 as being furnished with the necessary
authority to express the consent of his State to be bound by a
treaty, nevertheless executes an act purporting to express its consent,
the act of such representative shall be without any legal effect,
unless it is afterwards confirmed, either expressly or impliedly,
by his State.

2. In cases where the power conferred upon a representative to express
the consent of his State to be bound by a treaty has been made subject to
particular restrictions, his omission.to observe those restrictions shall
not invalidate the consent to the treaty expressed by him in the name of
his State, unless the restrictions upon his authority had been broughjo200
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to the notice of the other contracting States.

| ARTICLE 33 .

Fraud

1. If a State has been induced to enter into a treaty by the fraudulent

conduct of another contracting State, it may invoke the fraud as invalidat—

ing its consent to be bound by the treaty.

2. Under the conditions specified in article 46, the State in question

_may invoke the fraud as invalidating its consent only with respect to
the particular clauses of the treaty to which the fraud relates.

ARTICLE 34

Error.

1. <A State may invoke an error respecting the substance of a treaty
as invalidating its consent to be bound by the treaty where the error

related to a fact or state of facts assumed by that State to exist at
the time when the treaty was entered into and forming an essential
basis of its consent to be bound by the treaty.

2. Paragraph 1 above shall not apply if the State in question contri-

buted by its own conduct to the error or could have avoided it, or if

the circumstances were such as to put that State on notice of a possible

error.

3. Under the conditions specified in article 46, an error which

relates only to particular clauses of a treaty may be invoked as a
ground for invalidating the consent of the State in question with

respect to those clauses alone.

4. When there is no mistake as to the substance of a treaty but there

is an error in the wording of its text, the error shall not affect the

validity of the treaty and articles 26 and 27 then apply.

ARTICLE 35

Personal coercion of representatives of States

1. If individual representatives of a State are coerced, by acts or

threats directed against them in their personal capacities, into

expressing the consent of the State to be bound by a treaty, such expressim

of consent shall be without any legal effect.

2. Under the conditions specified in article 46, the State whose repre-

sentative has been coerced may invoke the coercion as invalidating its

consent only with respect to the particular clauses of the treaty to

which the coercion relates.

ARTICLE 36

Coercion of a State by the threat or use of force

Any treaty the conclusion of which was procured by the threat 000291 -
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or use of force in violation of the principles of the Charter of the

United Nations shall be void.

ARTICLE 37

Treaties conflicting with a peremptory norm

of general international law (jus cogens)

A treaty is void if it conflicts with a peremptory norm of general

international law from which no derogation is permitted and which can

be modified only by a subsequent norm of general international law

having the same character.

SECTION III: TERMINATION OF TREATIES ©
ARTICLE 38

Termination of treaties through the operation
of their own provisions

1. A treaty terminates through the operation of one of its provisions:

(a) On such date or on the expiry of such period as may be fixed
in the treaty;

(b) On the taking effect of.a resolutory condition laid down in
the treaty;

(c) On the occurrence of any other event specified in the treaty
as bringing it to an end.

2. When a party has denounced a bilateral treaty in conformity with the

terms of the treaty, the treaty terminates on the date when the

denunciation takes effect.

3. (a) When a party has denounced or withdrawn from a multilateral
treaty in conformity with the terms of the treaty, the treaty ceases

to apply to that party as from the date ‘upon which the denunciation or

withdrawal takes effect.

(b) A multilateral treaty terminates if the number of the parties
is reduced below a minimum number laid down in the treaty as necessary

for its continuance in force. It does not, however, terminate by

reason only of the fact that the number of the parties falls below the

number specified in the treaty as necessary for its entry into force.

ARTICLE 39

Treaties containing no provisions regarding

their termination

A treaty which contains no provision regarding its termination

and which does not provide for denunciation or withdrawal is not

subject to denunciation or withdrawal unless it appears from the

character of the treaty and from the circumstances of its conclusion

or the statements of the parties that the parties intended to admit

the possibility of a denunciation or withdrawal. In the latter case,

a party may denounce or withdraw from the treaty upon giving to the 4 09
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other parties or to the depositary not less than twelve months notice

to that effect.

ARTICLE 40

Termination or suspension of the operation of

treaties by agreement

1. <A treaty may be terminated at any time by agreement of all the

parties. Such agreement may be embodied:

(a) In an instrument drawn up in whatever form the parties
shall decide;

(b) In communications made by the parties to the depositary or
to each other.

2. The termination of a multilateral treaty, unless the treaty itself

otherwise prescribes, shall require, in addition to the agreement of

all the parties, the consent of not less than two thirds of all the

States which drew up the treaty; however, after the expiry of .....

years the agreement only of the States parties to the treaty shall be

necessary.

3. The foregoing paragraphs also apply to the suspension of the
operation of treaties.

ARTICLE 41

Termination implied from entering into a

subsequent treaty

1. A treaty shall be considered as having been impliedly terminated

in whole or in part if all the parties to it, either with or without

the addition of other States, enter into a further treaty relating to the

same subject-matter and either: ;

(a) The parties in question have indicated their intention that
the matter should thereafter be governed by the later treaty; or

(b) The provisions of the later treaty are so far incompatible
with those of the earlier one that the two treaties are not capable

of being applied at the same time.

.2. However, the earlier treaty shall not be considered as having been

terminated where it appears from the circumstances that the later treaty

was intended only to suspend the operation of the earlier treaty.

ARTICLE 42

Termination or suspension of the operation of a

treaty as a consequence of its breach

1. A material breach of a bilateral treaty by one party entitles the

other to invoke the breach as a ground for terminating the treaty or

suspending its operation in whole or in part.
000293
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2. <A material breach of a multilateral treaty by one of the parties.
entitles:

(a) Any other party to invoke the breach as a ground for

suspending the operation of the treaty in whole or in part in the

relations between itself and the defaulting State;

(b) The other parties by common agreement either:

(i) To apply to the defaulting State the suspension provided
for in subparagraph (a) above; or .

(ii) To terminate the treaty or to suspend its operation in
whole or in part.

3. For the purposes of the present article, a material breach of a

treaty by one of the parties consists in:

(a) The unfounded repudiation of the treaty; or

(b) The violation of a provision which is essential to the

effective execution of any of the objects or purposes of the treaty.

4. The right to invoke a material breach as a ground for terminating

or suspending the operation of part only of a treaty, which is provided

_ for in paragraphs 1 and 2 above, is subject to the conditions specified

in article 46.

§. The foregoing paragraphs are subject to any provisions -in the
treaty or in any related instrument which may regulate the rights of the

parties in the event of a breach.

ARTICLE 43

Supervening impossibility of performance

1. <A party may invoke the impossibility of performing a treaty as a

ground for terminating the treaty when such impossibility results from

the total and permanent disappearance or destruction of the subject-

matter of the rights and obligations contained in the treaty.

2. If it is not clear that the impossibility of performance will be
permanent, the impossibility may be invoked only as a ground for

suspending the operation of the treaty.

3. Under the conditions specified in article 46, if the impossibility
relates to particular clauses of the treaty, it may be invoked as a

ground for terminating or suspending the operation of those clauses

only.

ARTICLE 44

Fundamental change of circumstances

1. <A change in the circumstances existing at the time when the treaty
was entered into may only be invoked as a ground for terminating or with-

drawing from a treaty under the conditions set out in the present art {000294
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2. Where a fundamental change has occurred with regard to a fact

or situation existing at the time when the treaty was entered into, it

may be invoked as a ground for terminating or withdrawing from the

treaty if:

(a) The existence of that fact or situation constituted an

essential basis of the consent of the parties to the treaty; and

(b) The effect of the change is to transform in an essential
respect the character of the obligations undertaken in the treaty.

3. Paragraph 2 above does not apply:

(a) To a treaty fixing a boundary; or

(b) To changes of circumstances which the parties have foreseen
and for the consequences of which they have made provision in the

treaty itself.

4. Under the conditions specified in article 46, if the change of

circumstances referred to in paragraph 2 above relates to particular

clauses of the treaty, it may be invoked as a ground for terminating

those clauses only.

' ARTICLE 45

Emergence of a new preremptory norm of general

international law

1. A treaty becomes void and terminates when a new preremptory norm

of general international law of the kind referred to in article 37 is

established and the treaty conflicts with that norm.

2. Under the conditions specified in article 46, if only certain

clauses of the treaty are in conflict with the new norm, those clauses

alone shall become void. .

SECTION IV: PARTICULAR RULES RELATING TO THE

APPLICATION. OF. SECTIONS II AND III
ARTICLE 46

Separability of treaty provisions for the purposes

of the operation of the present articles

1. Except as provided in the treaty itself or in articles 33 to 35 and
42 to 45, the nullity, termination or suspension of the operation of a

treaty or withdrawal from a treaty shall relate to the treaty as a whole.

2. The provisions of articles 33 to 35 and 42 to 45 regarding the

partial nullity, termination or suspension of the operation of a treaty

or withdrawal from particular clauses of a treaty shall apply only

if:

(a) The clauses in question are clearly severable from the
remainder of the treaty with regard to their application; and

(b) It does not appear either from the treaty or from statements -

made during the negotiations that acceptance of the clauses in question
was an essential condition of the consent of the parties to the treato00295
as a whole. . 7
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ARTICLE 47

Loss of a right to allege the nullity of a treaty

or a ground for terminating or withdrawing from a

treaty

A right to allege the nullity of a treaty or a ground for termi-

nating or withdrawing from it in cases falling under articles 32 to

35 and 42 and 44 shall no longer be exercisable if, after becoming

aware of the facts giving rise to such right, the State concerned

shall have: ‘
AG bee

(a) Waived the right; or

(b) So conducted itself as to be debarred from denying that
it has elected in the case of articles 32 to 35 to consider itself

bound by the treaty, or in the case of articles 42 and 44 to consider

the treaty as unaffected by the material breach, or by the fundamental

change of circumstances, which has occurred.

ARTICLE 48

Treaties which are constituent instruments of

international organizations or which have been

drawn up within international organizations

Where a treaty is a constituent instrument of an international org-

anization, or has been drawn up within an international organization,

the application of the provisions of part II, section III, shall be

subject to the established rules of the organization concerned.

SECTION V: PROCEDURE

ARTICLE 49

Authority to denounce, terminate or withdraw

from a treaty or suspend its operation

The rules contained in article 4 relating to evidence of authority

to conclude a treaty also apply, mutatis mutandis, to evidence of
authority to denounce, terminate or withdraw from the treaty or to

suspend its operation.

‘ARTICLE 50

Procedure under a right provided for in the treaty

1. A notice to terminate, withdraw from or suspend the operation

of a treaty under a right expressly or impliedly provided for in the

treaty must be communicated, through the diplomatic or other official

channel, to every other party to the treaty either directly or through

the depositary.

2. Unless the treaty otherwise provides, the notice may be revoked
at any time before the date on which it takes effect.

4000296
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ARTICLE 51

Procedure in other cases

1. A party alleging the nullity of a treaty, or a ground for

terminating, withdrawing from or suspending the operation of a

treaty otherwise than under a provision of the treaty, shall be

bound to notify the other party or parties ef its claim. The

notification must:

(a) Indicate the measure proposed to be taken with respect to
the treaty and the grounds upon which the claim is based;

(b) Specify a reasonable period for the reply of the other

party or parties, which period shall not be less than three months

except in cases of special urgency.

z. If no party makes any objection, or if no reply is received

before the expiry of the period specified, the party making the

notification may take the measure proposed. In that event it shall

so inform the other party or parties.

3. If, however, objection has been raised by any other party, the

parties shall seek a solution of the question through the means

indicated in Article 33 of the Charter of the United Nations.

4. Nothing in the foregoing paragraphs shall affect the rights

or obligations of the parties under any provisions in force binding

the parties with regard to the settlement of disputes.

§. Subject to article 47, the fact that a State may not have made

any previous notification to the other party or parties shall not

prevent it from invoking the nullity of or a ground for terminating

a treaty in answer to a demand for the performance of the treaty

or to a complaint aileging a violation of the treaty.

ARTICLE 52

Legal consequences of the nullity of a treaty

1. (a) The nullity ef a treaty shall not as such affect the legality
of acts performed in good faith by a party in reliance on the void

instrument before the nullity of that instrument was invoked.

(b) The parties to that instrument may be required to establish

as far as possible the position that would have existed if the acts

“had not been performed.

2. If the nullity results from fraud or coercion imputable to one

party, that party may not invoke the provisions of paragraph 1 above.

3. The same principles shall apply with regard to the legal consequences

of the nullity of a State's consent to a multilateral treaty.

ARTICLE 53 /

Legal consequences of the termination of a treaty, : 000297
1. Subject to paragraph 2 below and unless the treaty otherwise
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provides, the lawful termination of a treaty:

(a) Shall release the parties from any further application of

a treaty;

(b) Shall not affect the legality of any act done in conformity

with the provisions of the treaty or that of a situation resulting

from the application of the treaty.

2. If a treaty terminates on account of its having become void under

article 45, a situation resulting from the application of the treaty

shall retain its validity only to the extent that it is not in conflict

with the norm of general international law whose establishment has

rendered the treaty void.

3. Unless the treaty otherwise provides, when a particular State

- lawfully denounces or withdraws from a multilateral treaty:

(a) That State shall be released from. any further application
of the treaty;

(b) The remaining parties shall be released from any further
application of the treaty in their relations with the State which has

denounced or withdrawn from it;

(c) The legality of any act done in conformity with the provisions

of the treaty prior to the denunciation or withdrawal and the validity

of any situation resulting from the application of the treaty shall

not be affected.

4. The fact that a State has been released from the further application

of a treaty under paragraph 1 or 3 above shall in no way impair its

duty to fulfil any obligations embodied in the treaty to which it

-is also subject under any other rule of international law.

ARTICLE 54

Legal consequences of the suspension of

the operation of a treaty

1. Subject to the provisions of the treaty, the suspension of the

operation of a treaty:

(a) Shall relieve the parties from the obligation to apply the
treaty during the period of the suspension;

(b) Shall not otherwise affect the legal relations between the

parties established by the treaty;

(c) In particular, shall not affect the legality of any act done
in conformity with the provisions of the treaty or that of a situation

resulting from the application of the treaty.

2. During the period of the suspension, the parties shall refrain from
acts calculated to render the reaumption of the operation of the treaty

impossible. 000298
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B. DRAFT ARTICLES ON THE LAW OF TREATIES

PART III

APPLICATION, EFFECTS, MODIFICATION AND IKTER-

PRETATION OF TREATIES

SECTION I. THE APPLICATION AND EFFECTS OF TREATIES

ARTICLE 55

Pacta sunt servanda

A treaty in force is binding upon the parties to it and must |
be performed by them in good faith.

ARTICLE 56

Application of a treaty in point of time

1. The provisions of a treaty do not apply to a party in relation

to any fact or act which took place or any situation which ceased

to exist before the date of entry into force of the treaty with.

respect to that party, unless the contrary appears from the treaty.

2. Subject to article 53, the provisions of a treaty do not apply to

a party in relation to any fact or act which takes place or any

situation which exists after the treaty has ceased to be in force

with respect to that party, unless the treaty otherwise provides.

ARTICLE 57

The territorial scope of a treaty

The scope of application of a treaty extends to the entire

territory of each party, unless the contrary appears from the treaty.

ARTICLE 58

General rule limiting the effects of treaties to

the parties

A treaty applies only between the parties and neither imposes any
obligations nor confers any rights upon a State not party to it

without its consent.

ARTICLE 59

Treaties providing for obligations for third States

An obligation may arise for a State from a provision of a treaty

to which it is not a party if the parties intend the provision to |
be the means of establishing that obligation and the State in question

has expressly agreed to be so bound. 000299
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ARTICLE 60

Treaties providing for rights for third States

1. A right may arise for a State from a provision of a treaty to

which it is not a party if (a) the parties intend the provision

to accord that right either to the State in question or to a group

of States to which it belongs or to all States, and (b) the State

expressly or impliedly assents thereto.

2. S& State exercising a right in accordance with paragraph 1 shall
comply with the conditions for its exercise provided for in the

treaty or established in conformity with the treaty.

ARTICLE 61

Revocation or amendment of provisions regarding

obligations or rights of third States

When an obligation or a right has arisen under article 59 or 60

for a State from a provision of a treaty to which it is not a party,

the provision may be revoked or amended only with the consent of that

State, unless it appears from the treaty that the provision was

intended to be revocable.

ARTICLE 62

Rules in a treaty becoming generally binding

through international custom

Nothing in articles 58 to 60 precludes rules set forth in a

treaty from being binding upon States not parties to that treaty

if they have become customary rules of international law.

ARTICLE 63

Application of treaties having incompatible

provisions

1, Subject to Article 103 of the Charter of the United Nations, the

obligations of States parties to treaties, the provisions of which

are incompatible, shall be determined in accordance with the

following paragraphs.

2. When a treaty provides that it is subject to, or is not incon-

sistent with, an earlier or a later treaty, the provisions of that

other treaty shall prevail.

3. When all the parties to a treaty enter into a later treaty relating

to the same subject matter, but the earlier treaty is not terminated

under article 41 of these articles, the earlier treaty applies only

to the extent that its provisions are not incompatible with those

of the later treaty.

.. When the provisions of two treaties are incompatible and the
parties to the later treaty do not include all the parties to the
earlier one: 000300 |
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(a) As between States parties to both treaties, the same rule
applies as in paragraph 3;

(b) As between a State party to both treaties and a State party
only to the earlier treaty, the earlier treaty applies;

(c) As between a State party to both Treaties and a State party

only to the later treaty, the later treaty applies.

5. Paragraph 4 is without prejudice to any responsibility which a

State may incur by concluding or applying a treaty the provisions of

which are incompatible with its obligations towards another State

under another treaty.

ARTICLE 64

The effect of severance of diplomatic relations

on the application of treaties

1. The severance of diplomatic relations between parties to a treaty

does not affect the legal relations between them established by the

treaty.

2. However, such severance of diplomatic relations may be invoked

as a ground for suspending the operation of the treaty if it results

in the disappearance of the means necessary for the application of

the treaty.

3. Under the conditions specified in article 46, if the disappearance
of such means relates to particular clauses of the treaty, the

. severance of diplomatic relations may be invoked as a ground for

suspending the operation of those clauses only.

SECTION II. MODIFICATION OF TREATIES

ARTICLE 65

Procedure for amending treaties

A treaty may be amended by agreement between the parties. If it is

in writing, the rules laid down in part I apply to such agreement except

in so far as the treaty or the established rules of an international

organization may otherwise provide.

ARTICLE 66

Amendment of multilateral treaties

1. Whenever it is proposed that a multilateral treaty should be

amended in relation to all the parties, every party has the right

to have the proposal communicated to it, and, subject to the provisions

of the treaty or the established rules of an international organization:

(a) To take part in the decision as to the action, if any, to be
taken in regard to it;

‘(b) To take part in the conclusion of any agreement for the |
amendment of the treaty. . 000301 ©
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2. Unless otherwise provided by the treaty or by the established rules
of an international organization:

(a) An agreement amending a treaty does not bind any party to the
treaty which does not become a party to such agreement;

(b) The effect of the amending agreement is governed by article

63.

3. The application of an amending agreement as between the States which :

become parties thereto may not be invoked by any other party to the ;

treaty as a breach of the treaty if such party signed the text of the

amending agreement or has otherwise clearly indicated that it did not

oppose the amendmant.

ARTICLE 67

Agreements to modify multilateral treaties

between certain of the parties only

1. Two or more of the parties to a multilateral treaty may enter

into an agreement to modify the treaty as between themselves alone if:

(a) The possibility of such agreements is provided
for by the treaty; or

(b) The modification in question:

(i) Does not affect the enjoyment by the other

parties of their rights under the treaty or

the performance of their obligations;

(ii) Does not relate to a provision derogation
from which is incompatible with the effective

execution of the objects and purposes of the 4

treaty as a whole; and

(iii) Is not prohibited by the treaty.

2. Except in a case falling under paragraph 1 (a), the conclusion
of any such agreement shall be notified to the other parties to the

treaty.

ARTICLE 68

Modification of a treaty by a subsequent

treaty, by subsequent practice or by customary

law

The operation of a treaty may also be modified:

(a) By a subsequent treaty between the parties relating to the

same subject matter to the extent that their provisions are incompatible;

oo &
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(b) By subsequent practice of the parties in the application
of the treaty establishing their agreement to an alteration or

extension of its provisions; or

(c) By the subsequent emergence of a new rule of customary
law relating to matters dealt with in the treaty and binding upon

all the parties.

SECTION III. INTERPRETATION OF TREATIES

ARTICLE 69

General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with

the ordinary meaning to be given to each term:

(a) In the context of the treaty and in the light of its
objects and purposes; and

(b) In the light of the rules of general international law in
force at the time of its conclusion.

2. The context of the treaty, for the purposes of its interpretation,

shall be understood as comprising in addition to the treaty, including

its preamble and annexes, any agreement or instrument related to the

treaty and reached or drawn up in connexion with its conclusion.

3. There shall also be taken into account, together with the context:

(a) Any agreement between the parties regarding the interpret ation
of the treaty;

(b) Any subsequent practice in the application of the treaty
which clearly establishes the understanding of all the parties

regarding its interpretation

ARTICLE 70

Further means of interpretation

Recourse may be had to further means of interpretation, including

the preparatory work of the treaty and the circumstances of its

conclusion, in order to verify or confirm the meaning resulting from

the application of article 69, or to determine the meaning when the

interpretation according to article 69:

(a) Leaves the meaning ambiguous or obscure; or

(b) Leads to a result which is manifestly absurd or unreasonable
in the light of the objects and purposes of the treaty.

ARTICLE 71

Terms having a special meaning

| Notwithstanding the provisions of paragraph 1 of article 69,

eac- 6
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a meaning other than its ordinary meaning may be given to a term

if it is established conclusively that the parties intended the

term to have that special meaning.

ARTICLE 72

Treaties drawn up in two or more languages

1. When the text of a treaty has been authenticated in accordance

with the provisions of article 7 in two or more languages, the text

is authoritative in each language, except in so far as a different

rule may be agreed upon by the parties.

2. A version drawn up in a language other than one of those in

which the text of the treaty was authenticated shall also be autho-

ritative and be considered as an authentic text if:

(a) The parties so agree; or

(b) The established rules of an international organization so

provide.

ARTICLE 73

Interpretation of treaties having two or more texts

1. The different authentic texts of a treaty are equally authoritative
in each language, unless the treaty itself provides that, in the event

of divergence, a particular text shall prevail.

2. The terms of a treaty are presumed to have the same meaning in

each text. Except in the case referred to in paragraph 1, when a

comparison between two or more authentic texts discloses a difference

in the expression of a term and any resulting ambiguity or obscurity

is not removed by the application of article 69-72, a meaning which

so far as possible reconciles the different texts shall be adopted.

000304
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CHAPTER VNINETEENTH SESSION

SIXTH COMMITTEE

PROVISIONAL AGENDA -- CONFIDENTIAL
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REPORT OF THE INTERNATIONAL LAW COMMISSION 7 en 1
ON THE WORK OF ITS SIXTEENTH SESSION fe — | |

Background Documents

-« A/CN.4/173 of July 30, 1964.

- Report by Mr. Cadieux on work of ILC's Sixteenth Session,

with Annexes. _

The sixteenth ‘session of the ILC took place in Geneva from
May 11 to July 24, 1964. The Under-Secretary of State for External

Affairs, Mr. Cadieux, was able to attend the opening week of the Session;

a Canadian observer was present throughout. During this Session, aside

substantive decisions: it adopted the Third Part of the series of draft |
articles on the law of treaties and it adopted 16 draft articles on the

despatch of temporary envoys on special missions.

l. The Law of Treaties

(a) As it has in the past, the Commission devoted a good deal of
its time at its sixteenth session to a further consideration of the law

of treaties. On this occasion it provisionally adopted the final third

of a series of dra‘ -+*trles on this subject, now numbered 53 to 73.

In accordance with . -sion's plan of work, this group of articles, |

dealing with the appli - and effects of treatie: “Articles 55 - 64),
with the modification otf gaties (Artic: *5 - 68), and with the inter-

pretation of treaties (Ar: cles 69 - 73), will now be referred to govern-

ments for observations i+%1 wi’ then be reconsidered by the Commission,

in the light of the of vs.atic received, at its eighteenth session,

scheduled to begin in ' ay 1966. ff draft articles drawn up last year,

at the Commission's fif': «nth sessi. ., which dealt with the invalidity

and the termination of t atie- are now before governments for observa-

tion. If it is ab’ , “se law of treaties in accordance with

its planned schedu. ‘ad dre: =f the articles should

therefore be availanic te che C7 .ssion's 1966 session, for

submission to the Genera: Asse. . hat autumn. |

(b) When the Sixth Tommittee considered the report of the Commission

on its work at its fifteenth session (1963) it had been the hope of the
Canadian Delegation that contentious treaty questions would not be raised

by the Soviet bloc and uncommitted countries. In the event, there were

some discussions of substantive questions, though not of a profound nature.
In the debate, Soviet bloc representatives, along with such delegates as

the Indonesian and Ghanaian, used the ILC findings as a plank for denounc-
ing as void metropolitan treaties inherited by newly independent countries.
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However, they had trouble reconciling this extreme line with their more
conservative approach to other principles such as that of pacta_ sunt

servanda. .

(c) The Canadian Delegation joined in co-sponsoring draft
Resolution A/C.6/1,529 of October 4, 1963 expressing the General Assembly's

appreciation of the work accomplished by the Commission at its fifteenth

session, especially with regard to the law of treaties, approving the

proposed programme of work for the 1964 session, and recommending the

continuation of "the work of codification and progressive development of

the law of treaties, taking into account the views expressed at the

eighteenth session of the General Assembly and the comments which may be

submitted by governments, in order that the law of treaties may be placed

upon the widest and most secure foundations".

Instructions

In view of the generally more harmonious proceedings in the

Commission during the past three years, and of the fact that the Commission's

decisions at its sixteenth session, after a conscientious effort by its

members to reach a consensus whenever possible, were adopted either unanim-

ously or by large majorities, it would seem unlikely that the Commission's

conclusions will give rise to controversy in the Sixth Committee at the

nineteenth session. Even shc '' *>‘5 not prove to be the case, however,

detailed substantive discussic - Committee on the Commission's work

on the law of treaties should be ved on the ar -ds that such considera-

tion is premature until the Commis y3ag re. ‘oc = observations of

governments and has submitted its t. . report. Should any particular

questions of treaty law be raised, ‘istr ctions should be sought as to the

position to be adopted.

At some point during i+ ference ¢. 2° work of the ILC on the

law of treaties, it would be arnrr .+> f+ the Canadian Delegation to

express its satisfaction with “aynious way in which the

Commission was able to reach = matte: oth complex and

open to genuine differences of 0, 4 alse -sfer favourably to

the work of the Special Rapporteur, -r. iwi y Waldeck, both in respect of

the drafts which he prepared and in respect < his further efforts in finding

common ground in instances of disagreement. It would also be appropriate for

the Delegation to point out that, now that the preliminary drafts have been

presented to governments for their observations, and the end of the

Commission's task with regard to the law of treaties is at last in sight,

at some point Canada would hope, once the Commission has completed its

revision of the matter, that there could be a full discussion by the Sixth

Committee of the draft law of treaties as.a whole. In addition the Canadian

Delegation, after consultation with friendly delegations, might suggest that

it would be appropriate in due course for the Sixth Committee to serve as a

forum for considering and adopting the Commission's articles in convention

forme 000306
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GENERAL MULTILATERAL TREATIES CONCLUDED

UNDER THE AUSPICES OF THE LEAGUE OF NATIONS:

REPORT OF THE SECRETARY=-GENERAL

| 703-/- 1-6)
le

var i

Background References ;

General Assembly Resolution 1903 (XVIII) of November 18, 1963.

Issues Facing the Session

a In its commentary on the first series of draft articles on the
~law of treaties, the International Law Commission drew attention to

the ‘problem of accession of new states “to general multilateral treaties

“concluded in the past, whose participation clauses were limited to

specific categories of states". In the Sixth Committee at the seventeenth

-session, a resolution was introduced which in summary authorized the

: Secretary-General to receive instruments of acceptance to such treaties,
if a majority of parties to any given’ treaty had not objected to it

being opened, from any member state of the United Nations or of a

specialized, agency. It also recommended that the parties recognize the

legal, effect of such instruments of acceptance. Certain reservations

,jto this procedure were expressed in the Committee, primarily on the
. grounds that what was involved was an amendment of the treaties and that

for -reasons of international and constitutional law, consent to such
an act could not be given informally, tacitly, or by mere failure to
‘object. Some, representatives therefore suggested another procedure,
used on a'number of previous occasions, of drawing up protocols of

_.amendment. The Committee then decided to refer the matter to the Inter-

national Law Commission for study ‘and report.

The Commission concluded from its study of the question that

‘both procedures, i.e. that set out in the draft resolution and the

~ protocol of amendment, had advantages and disadvantages, and the

Commi ssion did not feel called upon to express a preference between
them. from the ‘point of view of domestic law. The Commission noted
however, that in 21 of the 26 treaties concerned (participation in the
other five was limited to states invited to the conferences which drew

up the treaties) the participation clauses were so formulated as to

open the treaty to participation by any member of the League, and any

addi tional states to which the Council of the League transmitted a
copy of the treaty for that purpose. As a third alternative, the

Commission accordingly suggested that, in the light of the arrangements

made on the occasion of the dissolution of the League. and the assumption

by the United Nations of some of its functions and powers in relation

to treaties concluded under the auspices of the League, the General
Assembly could designate the Secretary-General to assume the powers

which under the participation clauses of the treaties in question were

formerly exercisable by the Council of the League. This proposal, the

Commission felt, would provide "a simplified and expeditious procedure
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for achieving the object of extending the participation in general multi-

lateral treaties concluded under the auspices of the League". The

Commission also suggested that many of the treaties in question might no

‘ longer hold any interest for states. It further suggested that the General

Assembly should initiate an examination of the treaties in question with

a view to determining what action might be necessary to adapt them to

contemporary conditions. -

When this item was discussed at the eighteenth session, a bitter

controversy arose over the issue of which states. should be invited to

accede to the treaties in question and, as a result, the relevant resolu-
tion which emanated from the Committee failed to rally unanimous support.

It was adopted by 79 votes to none with 22 abstentions.

In the subsequent debate in plenary on November 18, 1963, the “all

states versus member states" controversy developed into a test of strength

and prestige in anticipation of the main item, Friendly Relations. The

Soviet Bloc made a very strong bid to gain acceptance of the all-states

formula which would have permitted accession by such entitiesaas “Bast

Germany and Communist China, and in doing so they invoked in particular

the need for universality, Article 8 of the draft Law of Treaties prepared

by the International Law Commission, and the accession clause used in the

1963 Limited Nuclear Test Ban Treaty. The Secretary~General himself

intervened in the debate, stating that it would not be administratively

possible for him to operate on the basis of the “all-states" formula, and

in the end a majority was secured for Resolution 1903 (XVIII) which
incorporated the so-called "Vienna" formula; restricting participation in

such treaties, in addition to member states, to any non~member states to

which an invitation is addressed by the General Assembly.

In this same resolution the Secretary-General was asked inter-alia,

to bring the treaties in question to the notice of those states which would

be eligible to accede to them, to look into the question whether any of

the treaties in question had ceased to be in force, were superseded or

would no longer be of interest, and to report on these matters to the

forthcoming session.

The Sixth Committee will therefore have before it the Secretary-

General's report on this subject, which has not yet been released.

Likely Courses of Action and Attitudes of Interested Parties .

. It is not possible to anticipate the Secretary=General's Report

in detail but it is unlikely that there will be anything in it of a

controversial nature. The Soviet Bloc may, however, make a new bid for

the acceptance of the:.all-states formula, depending on the evolution of »
the question of representation of China.
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Policy Considerations Involved for Canada

It is in Canada's interest to continue to support the policy set

out in paragraph 1 of Resolution 1903 (XVIII) - the traditional U.N.

formula on the question of participation in treaties or multilateral

conferences - and to try to ensure that it is not eroded.

Instructions

The Canadian Delegation should accordingly try to ensure that,

in any further discussion about what states may accede to the treaties

in question, the status quo remains unchanged.
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- A/CN.4/173 of July 30, 1964. _

-~ Report by Mr. Cadieux on work of ILC's L6th +ssion
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The 16th Session of the ILC took place in Geneva from May Lil to

July 24, 1964. The Under-Secretary of State for External Affairs, Mr. Cadieux,

was able to attend the opening week of the Session; a Canadian observer was

present throughout. During this Session, aside from attending to merely ©

formal matters, the Commission took two major substantive decisions: 
it

adopted the Third Part of the series of draft articles on the law of

treaties and it adopted 16 draft articles on the despatch of tempo
rary

envoys on spécial missions.

1. The Law of Treaties

(a) As it has in the past, the Commission devoted a good deal of

its time at its 16th Session to a further consideration of the : aw of treaties.

On this occasion it provisionally adopted the final third of a series of

draft articles on this subject, now numbered 53 to 73. In accordance with

the Commission's plan of work, this group of articles, dealing with
 the

a va i

. application of effects and treaties (articles 55 - 64), with the mod
ification

of treaties (articles 65 - 68), and with the interpretation of tre
atsc»

(articles 69 - 73), will now be referred to governments for observat
ions and

will then be reconsidered by the Commission, in the light of the observations i
The dratt

' peceived, at its 18th session, acheduled to begin in May 
i466.

. ‘ 000310
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articles drawn up last year, at the Commission's 15th session, which dealt

with.the invalidity and the termination of treaties, are now before

governments for observations. If it ia able to deal with the law of

treaties in accordance with its planned schedule, the final revised draft

of the articles should therefore bd available by the end of th. Comm: Leees

1966 Session, for submission to the Generali Assembly that autumn.

(b) When the Sixth Committee considered the rejwrt +t the

Commission on its work at its 15th session (1963) it hav coe: uve hope

of the Canadian delegation that contentious treaty questiuns would not be

Sembee wee
raised by-the-Seviet by the Soviet bloc and uncommitted countries. In the

event, there were some discussions: of substantive questions, though not of

a profound nature. In the debate Soviet bloc representatives, along with

such delegates as the Indonesian and Ghanain, used the ILC findings as a

plank for denouncing as void metropolitan treaties inherited by newly

independent countries. However, they had trouble reconciling this extreme

dine with their ‘conservative approach to other principles such as that of

pacta sunt servanda.

(c) The Canadian delegation joined in co-sponsoring draft

resolution A/C.6/1.529 of October 4, 1963 expressing the Generai Assembly's

appreciation of the work accomplished by the Commission at its 15th >ession,

especially with regard to the law of treaties, approving the propused

programme of work for the 1964 Session, and recommending the continuation

of "the work of codification and progressive development of the ow of

treaties, taking into account the views expressed at the 18th ve:510n of the

General Assembly and the comments which may be submitted bs governments,

in order that the law of itreaties may be placed upon the widest and most

secure foundations".
$

In view of the generally more harmonious proceedings in the 000311
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Commission during the past three years, and of the fact that the

Commission's decisions. at its 16th session, after a conscientious effort

by its members to reach a consensus whenever possible, sere adopted

either unanimously or by large majorities, it would seem unlike’, that

the Commissionts conclusions will give rise to contr:.versy ir te Sixth

Committee at the 19th session. Even showid this aot pre ve the

_case, however, detailed substantive discussivns at t!» sbtbee un tie

Commission's work on the law of treaties should be resisted on the

grounds that such consideration is premature until the Commission has

received the observations of governments and has submitted its final

report. Should any particular questions of treaty Law be raised,

instructions should be sought as to the position to be adopted.

At some point during its reference to the work of the ILC

on the law of treaties it would be appropriate for the Canadian Delegation

to express its satisfaction with the generally harmonious way in which

the Commission was able to reach agreed positions on matters both complex

and open to genuine differences of opinion. It could dea refer faxeuriak

favourably to the work of the special rapporteur, >1r Humphrey Waldock,

both in respect of the drafts which ne prepared and in respect of his

further efforts in finding common ground in instances of disagr :ment.

It would also be appropriate for the delegation to point « vui, mow

that the preliminary drafts have been presented to Governments for their

observations, and the end of the Commission's task with rezsard to the

Law of treaties is at last in sight, at some point Canada would bh. .e,

once the Commission has completed its revision of the matter, that there

could be a full discussion by the 6th Committee of the draft law ut

treaties as a whole. In addition the Canadian Delegation, after consul-
000312
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in due course for the 6th Committee to serve as a forur tov: consi-~

dering and adopting the Commissionts articles in conv nti: touerm
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Draft Articles on the Ian of Treaties, Not slut
hat es discussed and adopted at its Sixtcenth —— a

\do- 3- Ie o |
General Comments , | —

-

Waldesk's draft articles vere substantially emer Seg ease
partly because, ao in the case of Parts I and IT, his articles tended to bo

too lengthy ond detailed (presumably in order to present tho Cenmission ti th a

couprehensive formation), partly because thoy vere nob (at least in the view

of sone of the members of the Commission) up to the standard of those of ths

tvo previous parta, and partly because of the need to reflect in the draft

articles tho varying points of view in the Comission on tbs complex questions.
The success of the Commission in working cut agreed solutions, hovever, was dus

in large measure to Waldeck's flexibility, scholarship and hard work, and he

desorves much of the credit for the satisfectory results echioved on this

difficult topic om the Commission's third trys

26 For the reasons outlined in paragraph 12 of this Report, the draft
articles of the third part of the Law of Treaties, as thay emorged fran tho

Commission were somewhat less liberal in approach then those originally

drafted by Ealdock, and in at least some cases (see tho comments under
"Decisions on Treaty questions" on objective regimes and o righto and

obligations for individusls) the Comission my havo been overly cautious, It

is of relevance that as appoars below several menbors abstained on votco on

some articles.

Decisians on Treaty Questions

3 The following decisions should be noted:

(a) the request that governments! coments on tho third part be

availablo before the commencerant of the 18th Scanion of the

I.L.C. in 19663

(b) not to deal with the question of tho legal Mability arising
fron a failure to perform a treaty obligation (reiocd in the

original formation of Articlo 55). Such questions, for
Anstances, a9 the general principles governing reparatia to

be mde for a breach of a treaty and the grounds that my

bo invoked in justification for the nen-perforrance of o
treaty (also touched on in tho original artiolo 55) vere

left aside to be included in the separate study of state
responsibility. (Sea however Article 63 ond commentary on it.)
While these decisions seen consistent with the nature and -

scope of the topic, ses Treaty Sccticn's camentary of Tay 1

(page 2) on the desirability of supporting duty to rofrain .

from acts calculated to frustrate the objects of a treaty.

{c) The question of the succession of States and governments

which arose in connection with the territorial scope of a

treaty (former article 58) and effects of treaties a
third States (former article 61), was also left cside for

separate study of state succession. As noted in tho

discussion of article 57, the question of territorial

_ scopo provoked political debate on the colonial clauses.

' Similarly, the questim of the effects of the troatica om

the third Stato broucht cut d-ctrinal differences not

mrolated to the political cttituiles.

(a) Wot to include provisions dealing with the poslbility of .
the extension of a treaty to tho territory of a third .

State with its authorisation (formor article 59). The

eee 2
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4) gromds of the decision was rareness of practico, but the
question also provided opportunity for further lou-kqy

expressions of anti-colonial sentiments.

{e) To postpone the question of the making of treaties by ono
State on behalf of another or by an international organ-

izatien on behalf of « member State (former article 60).
While it is arguable thet such arrangements cs tho

Belgo-vlaxonburg Custozs Union and the Suitzerland~

Lichtenstein relationship should be provided for, El-Erlan,

Yasseen, Elias, Lachs and Tunkin all treated the questia

as touching on the principle of equality and independence

of States. (Ualdock roferred in the course of the

discusaion to the treaty=caling arrangements betuweon the

USSR on one part and Byelorussian SSR and Ukrainian 5S

on the others Tunkin referred in turn to British

protectorates.) Discussidn of this question could thore-

fore raise difficultics.

(g) To withdram former article 66 providing for the rights and
obligations to be performed or enjayed by individuals.

Although a number of members (Rogenney Yassemn, Barto, Livy

Ruda and Reuter) thought the question should have boon

covered, Tunkin, Lachs, Elias, El-Erian, Arechaga, Briggs

and Ago opposed the inclusion of the topic, and Castrens
Amado, do Luna and Verdress doubted its need. Sone thought

should perhaps be given in consultation with friends to

whether this dacision should be reopened in the light of |
Gansdian interest in the vork of the Human Rights Comission.

(g) Not to include on article providing for the creation of
_ Objective regimes (former article 63). The decision. on this

questicny considered by somo members of the Comission co

else evering overtones of colonialism, showld perhaps bo

examined from the point af view of Canadian intercsts.

(See Hay 1 memorandum, pago 2) concluding Waldock's
formulation on objective regimes should be regarded os a

notable contribution, though not free fron difficulty,

and page 2, painting out that thie concept could affect

~ Canada on international rivers.)

(nh) Not to incluic the article on the most-favoured natia
Clause. Arcchaga presented on interesting rationale for

inelusion of the clause; but the Commiesiim's decision that

there vas no need to incluio a saving clause of tho kind

propesed scons sensible. Most monbers of the Cocmmbspion;

hovever, said they would not oppose such a clause, and it

Eight be advisable to determine the position we vould take

in the svent of suggestion being reiterated in tho Sixth

Comittee.

Comments on Articles

SECTION I: The Applicatdcn and Effects of Treaties

Article 55 (Pacta Sunt Servanda)

hk. This articlo, the cornerstone of the whole of tho Law of Greaties,
raised a number of questions as originally drafted. Besnwe of tho

importance of this articlc, the original formulation, ao woll es ite

ultimate form, is given below?

ase 3
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riginal Draft

1. <A treaty in force is binding upon the parties : and must be
applied by them in good faith in accordance with its terms

and in the light of the general rules of international law

governing the intorpretatian of treaties.

2e Good faith, inter alia, requires that a party to a treaty

shall refrain from any acts calculated to prevent the due |

execution of the treaty or otherwise to frustrate its
objects.

3- The obligations in paragraphs 1 and 2 apply also «

(a) to any State to the territory of which a treaty

extends under article 593 and

(ov) to any State to which the provisions of a treaty

my be applicable under articles 62and 63» to tho

extent of such provisions.

, The foilure of any State to comply with ita obligations
under the preceding paragraphs engages its intornatiaal

responsibility, unless such failure ig justifinblo or

excusable under the general rules of international low

regarding State responsibility.

The foregaing forrmlation (and the cammentary on it) pointed up the concept

of pacta sunt servanda as a noral as well as a legal obligation of the maxin.

Sub-paragraph 2, for instance, raised the question of vhother intent is a

necessary element in the breach of good faith and, in consequence, the

Question whether international lav ig to prevail over local lau irrespective

of the subject matter and whether or not it purported to relate specifically

to the treaty or to tho class of matter covered by the treaty. (This question —

is of some importance for Canada because of the possibility of provinétal

legislatures enccting legislation having the effect of frustrating the

operation of treaties implemented by Parliament pursuant to Section 21 of the

B.A. Act, od the possible undesirable consequences of raising in the draft

convention the question of action which frustrates treatico being excusable

under international lew. Sub-paragraph raised the question of justifiable

_ or exousable default) The article as drafted therofare seemed to raise co

many questions as it ansvered by its overly detailed and too specific approach.

Se Briggs, who was the first to intervene on the paragraph, stated

frankly that, while agreeing with the purpose of ench of tho four paragraphs,

he considered that the pacta sunt servanda principle was co important that it

should be formulated in its stark simplicity, without adding too many qualifi-

catios which might weaken it. This is essentially the view which the

Commission cams to adopt. He suggested also the delotim of the words "in

force" and the introduction of the word "illegally" before the vord "binding",

and the deletion the concluding phrase in paragraph 1 "in eccordance with its

terms,..»" He criticized the qualification of justifiable or cxcusablo breaches

on the grounds that failure to comply which justifiablo or excusable created

no obligations at lay. This too was the view adopted by most rembers of tho

Commissio. Castren had no basic quarrel with the article but preferred the

- deltion of paragraphs 2, 3 and l; for reasons similar to those of Briggs..

Verdross felt that paragraph 2 vas already included in the first paragraph,

that paragraph 3 could bo simplified, and paragraph 4 delotcd. Paredes

suggested a provision making binding those elements necessary for the fulfil-

ment of the purpose of a treaty but not expressly stipulated in it on the

basis of the rebu sic stantibus. Bartos veloomed the introductim of the

notion of good falth but oxpressed reservations about paragraphs 3 and }.
Rosenne suggested that paragraphs 1 and 2 be combined, 3 omitted and & turned

soe i
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into a separate paragraph. Reuter suggested only a few mindoridrafting

changes. Yasseen disagreed with the suggestia: to delete paragraphs 2, 3

and ) but considered it undesirable to attempt to spell out the reaning of

good faith. Pal did not disagree with paragraphs 2, 3 and 4. Tabibi -

suggested the amlgemtion of paragraphs 1 and 2. Twmkin was very close to
Briggs in his opinion that the rule pacta sunt servands should be concise

and in precise terms and he, therefore, advocated the deletion of paragraphs
2, 3 and, (In support of his argument he roferred to the Cacch draft
resolution on the principles of international lav concerning friendly |

relations and cooperation among states in accordance with the Charter.) He

criticized the phrase "in eccordance with its terms" as self-evident and

. serving no useful purpose. Idke several other speakers he quericd tho

concluding sentence of paragraph 1 of the commcntary reading: "on the othor

hand, and cozmenting upon the rule (pacta sunt servanda)it may be

desirable to underline a little that the obligation to observe treaties is

one of good faith and not stricte juris." Tsurucka supported tho

suggestion to deleta paragraphs 2, 3 and for reasons similar to those

given by Briggs and Tumkkin.: Ago, while reserving his position om paragraph 2,

agreed that paragraphs 3 and 4 might be better deleted. De Luma concurred in

the doletion of paragraph h only. El-Erian did not express himself on the

question of doletion. A good deal of discussim occurred also cm the necd for

the words "in force's somo speikers preferring their inclusion and others

opposing it. At the conclusion of the discussion the article was referred to

the Drafting Comitteo for consideration in the light of the comments made in

the Commission.

6. The Drafting Committees oubsequentiy presentod the following text:
A treaty in force is binding upon the parties to it and must

be porformed ty them in good faith. /iivery party shall abstain

fron i il ect incompatible with the object and purposes of the
treaty

The Chairman of the Drafting Comittee explained that agreement hes been reached

wmaninously onthe first sentence but opinions had been divided om whother

the sentence in square brackets should bo retained. Paredes oppased the whole

of tho article on the grounds of the inclusion of the phraso "in good faith".

On tho question of deleting the second sentence Roscme, Tourucka, Lachs, do

Inma, Tunidin, Yasseon, Ago and Verdross recommended its deletim, whereas,

Bartos, Caestren, Bl-irian, Briggs and the Spscial Rapporteur vere in favour of

retaining it. De Lina took issue with Paredes am the que vestion of "ood faith".
It was agreed without a vote that the second sentence be deleted.

Te The Commission adopted article 55 as emended ty 16 votes to nono,
‘with two abstentions. Paredes explained that his abstention had been based on

the reference to "good faith". Bartos explaincd his abstention es being based

om the dolotion of the second sentence of the carlier draft. Castren and

Bl-Erian explained that their position was similar to that of Hartos but they

had nevertheless voted for the article. —

8. The deletion of the provision attempting to dofinoe "food faith",

of the reference to the territorial application, and of the notion of the

justifiable or excusable failure to comply with treaty obligations leaves oly

the basic treaty principle pectasunt servanda, thich is presumably eecoptable

to Soviets Western and less-developed countrics' jurists alike. The phrase

"in force", vhile criticized by Briggs and som others eo tending to veaken

tho rulos vas considered ag explanatory by the mjority. Vhile the criteria of

good faith is seeningly a subjective oo, only Paredes expressed atrong

reservations about its inclusion as a legal principle forming an integral part

of tho fundarcntal rule3 the concept may be expseted to find general

acceptance as a prozressive clement consistent with contemorary international

law, and the articlo as a whole should prove generally ecceptable in the
Sixth Committee.

wee 5
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Article 56 (Inter-temporal law)

9. As originally formulated, the article provided: :

1. A treaty ia to be interpreted in the light of tho law in
force at the time when the treaty was dram up.

2. Subject to paragraph 1, the application of a treaty shall

be governed hy the rules of international law in force

at the time when the treaty is applicd.

10. In introducing the article, the Special Rapporteur stated that the

application of the Inter-temporal lay might arise more frequontly in tho

realn of interpretation than in that of application. As drafted, the article

contained the tuo complementary aspects of the rule, paragraph 1 providing

that a treaty is to be interpreted in the light of the law in force when

the treaty was dratm up and paragraph 2 laying dom that the application of

a treaty shall be governed by the rules of international law in force when

the treaty is applied. The Special Rapporteur drew attention in his

commentary and in his oral comments to the difficulties the second provision

night create arising from the uncertain relationship betveen the two branches

_ of Inter~temporal lav.

li. . The members of the Commission found considerable difficulty with

_ this article. Verdross doubted if it was possible to draw a distinctim

betwoen the interpretation of a treaty and its application, for when a

treaty had been correctly interpreted it had to be applied in conformity with

that interpretation, He inquired also whether the position vas the same in

the case of a law-making treaty, for such treaties took on a life of their

om indpendent of the intontions of the party. De Arechaga also voiced

doubts about the workability of paragraph 1, ond saw problems arising out of

paragraph 2 because of the difficulty in dscerning the dividing line between

interpretation and application. Paredes found no particular difficulty with

the Article. Castren sugsested that, while the two riles stated in the

article were correct in themselves, their juxtaposition gave the impression

of being contradictory. He preferred that the article begin with paragraph

2. Pal, om the other hand, considered that paragraph 2 was not eeceptable, and

did not reflect accurately the Inter-temporal Law. Tabibi also vaiced concern

about the seeming contradiction between the two paragraphs, but he wished

paragraph 2 to be retained. Reuter made one of the most effective interventions

on this question, pointing out tho relationship between article 45, which

settled the question of a conflict between any earlier treaty and a supervening

juscogens: rule. Article 65, dealing with the relationship between the two

treaties concluded at different times, and Articles 53 and 64, which alluded

to the question of the relationship betweon on earlier treaty and a custon

formed subsequently . He felt the Commission had the choice of attompting to

draft, a cautious formation of the rule or of undertaking the delicate task

of drafting nev texts covering the relationship betveen treaty rules and nme

treaty rules in the light of all passible contingencies. Resenno found little

difficulty with the article; Elias voiced misgivings and suggested that

further consideration of the article be deferred wmtil the articles on the

principle of interpretation being drafted by the Special Rapporteur were ready.

Bartos approved the formulation of tho article as drafted, pointing out

that formative rules were dynamic and evolved with tim, as did the vhole

system of positive international lau. Tsurucke approved the article as he

interpreted it; de Luna also approved it but considered it preferablo that

paragraph 1 be included in the section on interpretation of treaties and that

paragraph 2 bo left to the preblen of the transportation and duration of treaty

rules. Yasseon felt the article raised sorious problers of interpretation and

ccnsidercd that the title was a misnomer. Briggs found tho article acceptable,

subject to drafting changes. Tunirin considered that the article had mny

vee 6
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complex implications and felt that paragraph 1 should be discussed in the

context of interpretation, wheress paragraph 2 involved the mrcblem of

the relationship betveen the treaty and subsequent rules of intcerneatiaal

lau, both conventional and customary. He suggested postpoement of further

discussion of the article. Amado felt that mrapgraph 2 vont furtner than

was justified by the casess3 El«Eriean foimd it correct as a statement of the

law but preferred that its further consideration be deferred. Ago found

difficulties arising out of the juxtaposition of the two paragraphs and con~

sidered it better that the first one be included in the genoral rules of

interpretation. lLachs agreed that paragraph 1 should be considered with the

articles on interpretation but preferreé to havo paragraph 2 remain where

it was.

12. The Special Rapporteur conceded tmt the mijority of the Comutssion
appeared to vant paragraph 1 pleced vith the articles a interpretation but

pointed out that many other articles also dealt with interpretation. He

concurred in; Reuter's atalysis of the relationship betucen this article and

the others mentioned, particularly article 65. The Chairman, in surmarizing

the discussion suggested that the Commission postpone further considerotion

of the articlo and that the Special Rapporteur be asked to reconsider it.

Be The Drafting Comattee subsequently presented the following
redrafts |

A treaty applies to a party only in relation to facts or

situations existing while the treaty is in force with

respect to that party, unless a contrary intention

appears from the treaty or the clrourstances of its

conclusion.

Ago, Reuter and Yasseen found the new wording unclear; Briggs alse expressed

misgivings end Tyurucka suggested that it be referred beek to the Drafting

Comittes, primarily because of difficulties over ths phrase "facts or

situations", and proposed an alternative formations, Reuter ond Lachs

concurred in the suggestion that articles 56 end 57 should be considered

together. Article 56 ues then referred back to the Special Rapporteur for

reconsideration in the light of the discussion.

dh. After further consideration it was decided’ to deloto the article
on the Intertemporal lav as such and to include a reforralatia of the

first branch of the Inter-temporal lav (paragraph 1 of formar article 56).

This was eventusily embodied in paragraph 1(b) of article 69. The second

branch of the Inter-temporal Law was reformulated in the second paragraph

of article 68C. (See the further comments on article 68 belar)

(He) Article 56 (Application of a treaty in point of tins)

15. The article, uhich ras adopted manimous ly was based an forner
article 57 and provides:

1. The provisions of a treaty do not apply to a party in .

relation to any fact or act which took piece or any situation

which cased to exist before the date of entry into force of

the treaty with respect to thet part, unless the contrary

appears fron the treaty. .

Ze Subject to article 53, the provisions of a treaty do not

apply to a party in relation to any fact or act which takes

place or any situation which exists aftcr the treaty has —

ceased to be in force vith respect to that party, unless the

treaty otheruise provides.

woe 7
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This article as originally drafted set forth the principle tmt unless a

treaty expressly or impliably provides otherwise its provisions apply

only with respect to facts or matters arising while the treaty is in force.

The second paragraph of the article, stating that the termination of ao

treaty does not put an end to the rights and obligations of the parties

udor the treaty vith respect to facts or matters vhich arose while it is

- dn force, raised the question as worded whether the partics are freo, other

than by consent, to undo, after the treaty has been terminated, those things

‘thar did while the treaty vas in effect. In introducing the articlo the

Special Rapportour explained that paragraph 1 dealt with tho substantive

rule while paragraph 2 stated a reservation making clear that acceptanco of

the rule in paragraph 1 did not. mean that a state was therehy froed from

responsibility for what it might have done during the currency of tho treaty.

We This article also gave the Commission some difficulty. Yasseon
considered tho problers dealt with in the article of great importance and

accopted the principles stated in it subject to drafting changed. Router

suggested the aralgamtion of articles 56 and 57, both of vhich dealt uith

the "Inter-temporal" law. He considered it desirable to draft very general

and somsvhat vague provisions. Briggs accepted tho intent of article 57
and the principles contained in it but suggested drafting changes. Ramenne

also affirmed the statement af the lav ag contained in the article but

suggested a drafting changes De Luma took a similar approach and suggested

linking paragraph 2 to articles 52, 53 and 5h relating to terninatio of
treaties, Paredes felt the two principles stated were not fully applicable

in all cases (in contradistinction to Rosenno's view that thoy were).

Bartos supported Reuter's view that it would be unttise to draft a detailed

' article. He pointed to the difficulties botween the retroactive effect

of a treaty and the retroactive application intended by the parties with

regard to fects and mtters already existing at the time the treaty was

concluded. Ago considered that the article gave too mutch prominenco to

jurisdictional clauses instead of fumdamental pbligations but considored it

sound. Lachs approved the statement of the general rule in paragraph 1 but

did not feel that in paragraph 2 suspension should be assimilated to

termination and considered that this paragraph needed radical reshaping.

Tsurvoka and Castren both advocated extremoly flexible wording and Castren

suggested the deletion of paragraph 2. Tunkin‘was inclined to support

Castren's proposal for deletio vhereas Yasscen thought it should bo

retained. Tho Special Rapporteur considered Castren's proposal to delete

paragraph 2 justified since article 53, paragraph 2, oxpressly covored the -

ease of treatico terminating or becoming vaid on the emergente of a nev

jus comgeno. He defended his formulation af the general rule'in paragraph 1
but eas propared to remodel it in the light of the suggestiams made. Ago did

not agree with the proposal to delete paragraph 2. The Special Rapporteur

concurred in the suggestion of Rosenne that article 53 might also need

nodification. It was agreed that the article be referred to the Drafting

Comittec. : ,

17. The Special Rapporteur in introducing the redraft of the article

(given above) explained that tho Drafting Comittee had had considerable
difficulty in reaching the final formulation. Parcdes said he vould support

the article but maintained a reservation concerning the problem of treaties

which were null and void and tho case vhere one of tho parties failed to

perform its undertakings wmder a treaty. De Luna said he could accept the

article notwithstanding its reference to "facts". The article vas thon

adopted unanimously.

Article 57 (The territorial scope of a treaty)

16. Tho article, (unich was former articie 58) was edopted 16 votes to
none, vith one abstention, and provides:

vee 8
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The scope of application of a treaty extends to the entire

territory of each partys unless the contrary appears fron

the treaty.

This article as originally drafted was intended to modify the rule that a
tresty applics with respect to all the territory for which a party is

internationally responsible wiless a contrary intention is manifested.

Waldesk deliberately chose wording intended to head off political

difficulties over a "colonial clause by using language acceptablo in tho

past to oppments of the colonial clause, but his efforts vere mismdorstood,

ty El-Erian, suprisingly, who provaked a discussion of colonialism in an

impassioned statemont. Pal had stated his full agreementysubjoct to certain

drafting pointe, with the article. El-«Erian, after painting to’tho mrgor —

of Syria and Egypt as a goad exemple of the well established rule that a

treaty could apply either to tho territory of a state as a whole ar toa

part of that territory, vont on to criticize the Special Rapportour's text

on the grounds that it included a variation of the colonial clause by tho

words "for ubich the parties are internationally responsible". Ho objected

to the forma on principle on the grounds that tho colonial system was fast

disappesring, that the U.[]. Charter laid dawn the application of developed

self-government and that it vould bo inappropriate to regulate exceptional
cases running counter to thetrend. Sir Humphrey Waldeck explained that he

had used the expression in question becawe it hed been eccepted by

opponents to the colonial clause in recently concluded mitilateral treaties

vho had objected to other formula. Iechs, Tunicin, Bartos, Elias, Yasseen,

Amado and Tabibi all supported El-Erian's criticism of the articlo.

Rosenng, Castren and Briggs tock the position tmt it could be umdesirable

+o use languige which might givo riso to misunderstandings oi the colonial

issue and Ago defended the intent behind the provision. Arechaga mado a

reasoned statement suggesting, lilo Rosenno, that the notion of territories

over which a state has juriddictio be referred to. Sir Humphrey Yaldock

defended again his intention in including the clause. It was agreed that

the articlo be reforred to the Drafting Commitee.

19» The Chairman subsequently introduced the final formation
proposed by the Drafting Committee. The Special Rapporteur said he ms

uneasy about the use of the expressiom "the entire territory". Rosenne

shared his uneasiness. Bartos said he vould be compolled to abstain on tho

article because of its vagueness. Ago axplained that the torritorial

reference did not relate to the kind of situntion dealt with in the amend~

nent recently adopted hy the I.L.0. Conference. Driggs stated the moaning

of the article was that a treaty applied to the thole of a stato's

torvitory wiless other tise indicated. Pesson said he wao fully satisfied

with the article. Paredes stated he tould have to abstain on it because

in his view the article stili contained the ides "territories for which the

parties are internatimally respomsible". Yassecn stated the view that the

article vas nov entiroly different on this point. Do Lima stated that in

his view the purpose of the article tas quite contrary to tho I.L.0.

anendment and he did not share the misgivings of Paredes. Tauruoka stated

that he accepted the article as drafted but wished to mate the folloring

reservation: if a state found it impossible in law or in fact to apply a

treaty in a region which it regarded as an integral part of its territory,

the rules sot forth should not have the effect that tho state in questia

vas regarded ap responsible for the nmeapplicatia of the treaty in that

regione Rosemne stated bo would vote in favour of the article although he

vas not altogether satiafied about the replx to his question. fl-Sricn

found the article acceptable as a precise general formulatian of the rule.

The Spccicl Rapportew pointed out that in certain troaties concluded by

the United Kingdon, the exclusion of the Chemnol Isles regultcd only from

the preamble of the trenty. With regard to certain trosties signed by tho

Byelorussian SSR and Ulerainian SSR, the oxtlusion of these states fron the

USSR signature tao implicit otheruise ths situation would bo that

ooe¢ 9
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signatories contracted on behalf of one in the same territory. Tinmkin
stated that he had previously explained the position of tho Ukrainian SSR

and the Byelorussian SSR. The article was then adopted by 16 votes to
none, with one abstentia (Paredes } «

Article 58 (Treaties create neither obligations nor rights for third states)

20. - Tho article, which was former article 61, wes originally drafted
as follous:

1. Except as provided in articles 62 and 635 & treaty applies
only betwee the parties and does not

{a} impose any legal obligations upon States not partics

to the treaty nor modify in any vay their legal

rights ;

(b) confer any legal rights upon States not parties to
the treaty.

2. Paragraph 1 is without prejudice to any obligatims and

rights which my attach to a State with respoct to a

treaty under Part I of these articles prior to its having

become a party.

This article as originally drafted incorporated the rule of ta tertiic

i nornec nocent prosunt, whereby agreements neither inmposo obliga

onfer benefits upon third parties.

21, . fg Luna, Elias, Rosenne, Castren, Tourncka, Bartos and Tunicin

all expressed agrcement with the principle stated but suggested various

drafting changes. Iachs raised the question referred to in the comentary

of the basic of the rule (whother it was contractual or a mitter of

sovereignty or independence of States) Yasseen, Ago and Bartos strosscd
the sovereimty of the State as the basis for the rule. Elias advocated

that the question of tho basis of the rule bo left aside and tho mttor

be treated as a practical problen. The article was then roferred to the
Drafting Comittes. oo

22. Briggs subsequently introduced the following nex text for

this article proposed by the Drafting Comitteos

A treaty applies only between the partics and noithor

imposes any obligations nor confers any rights upon

States not parties to it.

He noted that the reference to third states had bsen dropped fron the

title, and fron those of the two succedding redrafts. Briggs explained that

the Drafting Committee had been at pains to resolve tho doctrinal
controversy which had arisen in the Commission as to whether a treaty could

actually create rights for third states or only provide a faculty of a

right vhich could be accepted aor declined. The suggested wording tas an

attempted compronisc.

23. . Reuter found the titles and wording of the threo articles

inconsistent inter se; the Special Rapporteur thought it possible to work

out a warding. Castren found the wording genorally satisfactory, although

concurring with Reuter concerning the inconsistency of the titles and

contents of the third article. Verdross considered that the article should

consist solely of the vords "A treaty applies mly between tho parties",

since it vas inaccurate to suggest that there might not be treaties

providing for obligations and rights for States not parties. Ago found the

eee 10
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article satisfactory and reiterated his view that a treaty did not as

such impose obligations or confer rights on a non-party State without

that State's consent. De Luma supportcd the positio taken ty Lachs

and Verdross but considered that article 62 could be so worded to take
both vievws into accomt, noroly, the proposition that a right ras an

offer that had been accepted and tho propositio that subjective rights |

could bs conferred on a non-party State without any need for his

acceptances (ho porsonally took the latter view). Lachs said he could

subseribe to the article, but fearcd if it uere road in isolation

A4nstead of in the context of the three succeeding articles, it might
give the impression of regulating the whole mtter, whereas the several

articles were complementary. Sono further discussim occurred

concerning the title of the article. Yasseen found the article vell

drafted and it stated the existing rule of positive lav that treaties

could not be irposed on third States. The succeeding articles did not

provide for emeptional situations, but embodied the rule that neither

rights nor obligations existed wmtil ths third State had given its

consent, perhaps tacitly. Rosenno considered that the article vas a

precise statement of the law as it stood, both in its positive and

negative aspects and should bo left unchanged. The Chairman suggestod

that the Commission consider articles 62, 62 (A) and 62(B) at its noxt
session before caring to a definite conclusion on this article.
Following the diecussion of tho succeeding three articles, Briggs

suggested that articles 61 and 62 be combined. Rosenne expressed

misgivings about the Briggs proposal, since the principle cubodied in
article 61 vasa very fundamental ono. The Chairman concurred with

Rosenne, as did Elias; Castren supported Brigg's proposal. Yasseen felt

the article could stand as drafted. Arechagn, Pal, Tumkin, Reuter and

Tabibi supported the article subject to drafting changes suggested by

Tumkin, concurred in hy Reuter od Ago. After further discussion it wms

agreed that tho article be referred back to the Drafting Canmitteo.

2h. The Chairman introduced the Drafting Committee's reformulation
for the article reading:

A tresty applies only betuveen the parties and neithor
dimposes any obligations nor confers any rights upon a

State not a party to it /without its consent/.

Verdross said that the language should conform to that used in article

55 and should read “a treaty in force is binding only upon tho partics".

The Specinl Rapporteur said these words hed been used in article 55 for
a special purpose which did not apply to this article. Castren and

Tsurucka approved the article including the part in square brackets.

Yasseen, El-Eriany Rosenne and Tabibi approved the article but not the
part in square brackets. Briggs accepted the articlo without the part

in square brackets. Rosenne and de Inna said that they vould abstain

if the part in square brackets were retaincd. Tunicin said he would

accept the words in square brackets. Arado tock the opposite view.

A preliminary vote was, therefore, taken on the text up to the squaro

brackets, on thich there 16 votes in favour, none against and 3

abstentions. A preliminary vote vas then taken on the part in square

brackets, on which there were 8 in favour, 3 against and 7 abstentions.

The Chairman then put to the vote formally the words in square brackets,

which vere adopted ty 10 to 5, vith | abstentions. The article as a
whole was then adopted 1 votes to none, with 5 abstentions.

Article 59 (Extension of a treaty to the territory of a State uith its

authorization) (Deleted)

256 The application of a treaty extends to the territory of a
State which is not itself a contracting part if -

(a) the State authorized one of the parties to bind

its territories by concluding the tresty;
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(») the other parties vere avare that the party in

-question was so authorized; and

(c) the party in question intended to bind tho
territory of that State by concluding the treaty.

This article as drafted ombodied the principle that whon 4 party to 4

treaty, vhether a state or an organization, is duly authorised ty

another stete to bind its territory and the other parties are awaro of

the authorization, the trerty applies to the territory of tho third state.

The article veo drafted with the kind of situation in mind, such as that

pertaining botvecn Suitserland and lichtenstein. The article as drafted
also, however, raised the question whether a treaty mde ty cn inter~

national organisation is binding upon the constituent members of the
organization. The article provoked considerable discussion given its
relative unimportance. A number of speakors queried ths phrase "to bind

its territory" in paragraph (a) suggesting that the state rather an the
territory is bound. Host speakers suggested that the article ms

_ wmmetessary (Lachs, Briggs, Rosenne, Elias, Paredes, Arechaga, de luna,

Pessou, Tunkin, Amedo, Reuter and El-Erian), but for somevhat differing

reasens.e The colonialism argument on article 58 carried cver to sone extent
on this article with Lachs suggesting that the question of international

identity might be an issue, Paredes going further and suggesting tmt the

vording implied a idind of protectorate relationship which should not be

sanctioned. Several other speakers (including Timkin, El-irien, ard
suprisingly Reuter) argued that the article raised questions of colonialism

and neo-colonialism. Some discussion occurred also a the question of

. international organizations concluding treaties. Arechaga made a well

reasoned statement disagreeing vith the othor speakers tho hed suggested

that the Luxerburg-Belzgian or Suitgerland-lichtenstein relationship was

- likely to becom rare. He considered that the practice whereby o sm2ll and
economically~doveloping state could secure a better bargaining position

by allowing another state to act o its state might increase. Tunidn

intervened again to disagree vith the suggestion tint ropresentation of

ome state by another in the conclusion of treaties tas a normal prectice.

He disagrecd also with Ago who had expressed the view that article 2 as

drafted did not conflict with the earlier decision of the Commission not

to deal with trenties concluded by inter-governmental organisations. In

fTunkin's view where an international organization entered into a treaty

there would always be the problem of the binding force of the treaty vith

rogard to the organization and to the member stato. The Commission should

not, therefore, take a decision on the problem at this stage. Briggs

subsequently cssociatcd himself with the views of Arechapa. Pal and

lias suggested that paragraph 1 be transferred to Part I on the Law of

Treaties. Bo Luma agreed with Rosenne and Ago concerning paragraph 2 of

article 60. The Special Rapporteur summing up the discussion said that

there seemed to bo general agreement not to retein article 59 because it.
applied to a very special case.

Additional Article for Part I (Former Article 60)

(Authorization to ect on behalf of another State in the Conclusion of

a treaty)

26. © The Special Rapporteur, in introducing the article recalled that
the Coumission had decided that with respect to his drafts of Article 59

(Extension of a treaty to the territory of a State with its authorization)
and Article 60 (Application of a treaty concluded by ane State m behalf

of another)it decided to omit article 59, and to invite tho Drafting -

Committee to axarine article 60, end consider whether the right context

_ Lor tho subject rattor of that article was Part I (concerning tho

conclusion entering into force and registration of treaties). The

Drafting Comittee had concluded the article belonged to Part I and had

eee 12
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1. When a State, duly authorized by another State to do so;

concludes a treaty on behalf and in the name of the other

State, the treaty applies to that other State in the

capacity of a party to the treaty. It follows that the

rights and obligations provided for in the treaty my be

invoked by or against the other State in its om name.

2. Similarly, when an international organization, duly

authorized by its constituent instrument or by ite

established rules, with a non-member State concludes

a treaty in the nam3 both of the organization end of its

menber states, the rights and obligations provided for

in the treaty may be invoked by or against each menber

State. ‘

276 . Verdrosg proposed that tho proviso be deleted since othor States

could not refuso %~o recognize that one State was authorized to conclude

international treaties on behalf of another. Pessou, Castren and Reuter
supported Verdroas's proposal. Bartos approved tho text, provided the

arrengement vas revocable and would not, therefore, jeopardize tho inde~

pendence of States or condone protectorates. Arechaga, commenting on

Verdross's proposal, pointed out that the article embodied ti ideas;

firstly, that ono State could authorize another to perform on its bohalf
any acts necessary for the conclusion of the treaty, and secondly, that

such an authorisation could mily be exercised tita the consent of the other

States concerned, Rosenne agreed with Arechago.e The question was not one

of recognition, but tas a matter of knowing with vhom one ras contracting.

Castren supported Yordross's proposal and suggested that notification only

be required. The special rapporteur accepted Castren's suggestion. Ago

wondered whether the vording meant that a State could conclude a treaty on

behalf of another, since ratification, for instance, was not possible.
The Special Rapporteur concurred with the propoition that other States had

to be made avaro of tho authorizatio. Tunkin considered that it vas hardly

possible for one State to authorize another to ratify « treaty a ite

behalf, although the wording did not exclude exceptional cases where every~

thing short of that might be done, Ago thought that an agency relationship

existed for the purpose of concluding 4 treaty. The Special Rapporteur

drew attention to various quesi-federal relationships and economic unions,

and memtiomed tho case of the Byelorussian SSR and tho Yugoslavian SSR

which were subjects of international lay but for which the U.5.5.R. acted

with regard to internatioial treaties. Pal supported Verdross's proposal.

Verdross supported Yesseen's suggestion that notification bo stipulated.

Verdross preferred the proviso to be retained to cover such coses as the

exclusion of Italy ond Yugoslavia fran representatiao in the case of the

free territory of Trieste. De Lima did not agroe with Yasseen's suggestion

that notification be made a condition. El-Erian supported Yasseon's

proposal.

28. Tunkin considered there was general agreement regarding the
first part of the article, but the discussion on the second part made him

, wonder if the article was necessary. The situation provided for was

exceptional, although there were still a few cases of small British

protectorates. He supported Yasseen's proposal to provide for authorizatio.

Yasseen suggested a form of words incorporating his suggestim, de Luma

another and Amda a third version, with Elias proposing a compromise

formula. Pal thought it not very material whether the proviso was retained

or deleted. Tunicin supported the Elias suggestion. The Special Rapporteur

suggested a new formulation providing for notice. The Chairmn considered

that the memborsa of the Commission vere agreed on the substance that,

if a State negotiates on behalf of another State, the other party should
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have notice of the agency relationships they could not refuse to recognise

an authorization given hy one State to another, but they vere free to.

decline to negotiate in such circumstances. It was for tho Drafting

Comittee to find an appropriate wording. Reuter stated that he vould

have to oppose any text that would allow a State to refwe to agree with

the representing State in a cease such as the Customs Unien. Tho article .

vas then referred to the Drafting Committee for modification in the light

of the discussim.

296 The Special Rapportour subsequently recalled that article 60 in
his report had dealt with the application of a treaty concluded ty one

State on behalf of another. The case envinaged had been a special sort of

case involving representation by one State of eother in the conclusian of .

a treaty. After some discussion, the Commission hed referred article 60 to

the Drafting Committee uhich vas to consider whethor the substance of article

60 should form part of a new article to be included in Part I, since the

‘contents of tie article seemed mere related to that part of the draft

articles than to Part TII. Tho Drafting Committee had been wable to reach

agreement on a text for the proposed new articlo, and the Commission could

not, at that stage, make even a tentative proposal on ‘the subject. He

suggested that the report should include an explanation of the circumstances

in which it had been decided not to include the article in question. The

Chairran said that, if there wero no objection, he tould camsider that the

Commission agreed to the course suggested by the Special Rapporteur. It vas

So agrecd.s

(eu)Article 59 (Treaties providing for obligations or rights of third States)

30. This article os originally drafted sought to lay dom the general
conditions under thich a State my became subject to an obligation or

entitled to a right under a treaty to which it is not a party, and deals

with sore of the exceptions to the principle stated in the previous: article.

Paragraph 1 dealt with the imposition of obligations with the consent of the

third State, whereby the granting of the consent is regarded as creating a

collateral agreement, the juridical basis of the third State's cbligatim

being not the treaty but the collateral agreement. Paragraph 2 provided that

a treaty may confer an enforceable right on a State not a party to it.

Waldock's formulation required that the parties to the treaty should have had

a specific intention to confer an actual right, os distinct from a mere

benefit, but did not stipulate that the treaty must designate the

beneficiary State by name nor that there most be a spocific act of acceptance

by the third State.

31. This article vas substantially modified at ths hands of the

Commission. The lengthy discussion of the article, lasting through mest

of five meetings, revealed differences of viers as to the source of the

right of the third state with a number of speakers, notably Arechagay,

Verdross, Lochs, Ualdock and Rosenne holding that the right of the third

State derived strictly from the treaty as such and vas available to the

third State as soon as tho treaty entered into foree, chile others,

principally Ago, Reuter, Yasseen and Elias considered the right to be

based on the second additional (collateral) agreement entered into

between the original parties to the treaty and the third stato. Arechaga

pointed out, however, that there was no reason for tho theoretical

differences between the members of the Commission to prevent agreement on

the wording of an article since there vas general agreement on tio vlements

' yveflecting the practice of states, namely the nocd for consent of the third

state and that such consent need not take the form of a seccnd collateral

agreement but could be expressed in any form in which the real consent of

states unas manifested in intermational practice.

32. Pesgou considered that the principle contained in the article was

eos Uy

000326



Document disclosed under the Access to {nformation Act -

Document divulgué en vertu de la Loi sur I'accés @ l'information
—_

contrary to the one developed in the earlier article, and he vas accordingly

reluctant to accept the wording of paragraph 1. Bartos, while approving

the manner in which the Special Rapporteur had managed to compress into a

single article the substance of several articles in a previous attempt at

codification, considered that the pacta tertiis rule had becomes obsolete

voth in practice and in dectrine. Hoe saw contradictios in leying dam an

one hand that a treaty provision created an obligation for a third State

41f that State had oxpressly or implicitly consented to that provision,

uhile providing on the other hand that the parties to the treaty were free
to amend it at any time vithout the consent of the third State, if the

parties to the treaty had not entered into a specific agreement with that

State. Paredes agreed with Bartos's view that the rule ms historically

obsolete and created contradictions. Ago pointed to the political problem

involved in the traditional struggle of the small States against the

great powers. The Special Rapporteur reminded the Commission of the many
safeguards in the dfaft against the kind of practice of concern to Bartos,
where a State was compelled to do something under a treaty to vhich it ts

not a party. It must be made clear that there can be no imposition of

Obligation on a third State. Arechaga agreed with the article and its

formulation, although suggesting some drafting changes. He drew attention .

to article 2, paragraph 6 of the Charter as representing a wiversal norm.

_Verdross approved the principle and pursued the reference to the Charter

raised ty Arechaga. He stated that in creating a world-wide organization

the Charter had provided that the obligations restricting momber States

from the use or threat of force should be binding also m all non-member

States. It is of interest that Sir Humphrey Waldock expressed reservations

about the proposition that the Charter as a treaty was binding on third

States» Yasseeny Amido approved the rule but considered drafting changes .

necessarye De lua considered that a treaty could never impose obligations

on third States and that the Commission should not concern ltsclf ulth the

Charter. Iachs reconmanded the deletion of the reference to implied consent

since in his view consent should aluays be obtained specifically. Yasseen

concurred in this view.

33 Tunkin's intervention is of particular interest because of its

reference to Soviet legal theory. He stated that the basis of all rules of

international lawi, vhether conventional or customary, was the agreement of

States, (a proposition he had seemed to have backed away slightly from the

previous session). It vas, therefore, not correct to say that obligations

of a third State could have their origin in a treaty to which that State

was not a party. The treaty as such was nover a source of obligations

for a third party. Tho agreement of that party was essential. There must

in every case be first an, offer ty the parties to the treaty to the third

State concerned to accept the obligations, and, second, the third State

should give its consent. The commentary should mention also the problem

raised by Bartos of States not invited to negotiations to a treaty having

the treaty imposed on them. It was clear that article 2, paragraph 6, of

the Charter did not impose any obligations on third States, but merely
incorporated already accepted principles of general internatimal law and

required member States to take action when a non-member State acted contrary

to the Charter. Briggs supported Tunkin's suggestion that the term

"expressly or impliedly" be deleted, and suggested other drafting changes.

Reuter disagreed with Tumiin about the Charter which in his view confers

rights on an orgenization which had not previously existed. Ago concurred

in the proposal to delete the words "expressly or irpliedly". (It is of
interest that Elias stated his agreement ith Reuter, end not with Tunkin,y

on the effect of Article 2, paragraph 6, of the Charter.)

3h. Pal agreed that the words "or impliedly" should be dropped, and

also with Tunkin's view as to the legal besis for Article 2, paragraph 6,
of the U.N. Charter. He was not satisfied that the requirement of consent

removed the possibility of the imposition of an obligatia and, thereforey

eee 15

000327



Document disclosed under the Access.to {nformation Act -

Document divulgué en vertu de la Loi sur I'accés a l'information

-15-

>

could not accept paragraph 1. Tabibi and El-Erian agreed that the article

should not be based upon obsolete analogies ani practice. Tsurucka —

considered paragraph 1 less important from the practical paint of view

than from the point of view of the draft's balance. He stressed that the

source of the obligation was aluays consent and supported the proposal

‘to delete the qords “or impliedly". Ths discussion then touched om

jus cogens and the question whother new States vere born into a systen

of treaty relationships or vere bound only by general explicit norms.

Sone discussion also occurred on the question of peaco treaties being

imposed on aggressor states and on treaties to which aggressor states had

not been invited to particinate, on conclusion of which it ens agreed that ‘

' paragraph 1 be referred to the Drafting Comittee. Ths discussion of
‘parapraph 2 ranged over a wide area of questions based on possible

situations in vhich implicit agreement to treaty rights might arise, and

there was considerable discussion of the theoretical basio of the right.

Tunkin expressed alarm at wheat ho termed excessive emphasis boing pleccd

not only on Judarents of the International Court of Justice and of the

Permanent Court of International Justice but also on the individual

. opinions of judges, to the detrinent of state practices. He further

ventilated Soviet legal theory in stating thet ho did not accept the view

put forth by Kelsen that state practice os such could be taken as a rule

of international lav, since article 38 of the Statute of the Internatioal
Court referred to practice "accepted as lav" and not practice as suche

. Hore prosinence, hovever, should be given to state prectice. Ths basic

principle, in his viev, vas the equality of states, by virtue of chich no

state or group of states could create rules of international lav binding .

upon other states. In his vices the Comission hed already accepted that

principle in articlo 61, and should adopt the same approach in this

articles

356 - In replying to points made by a number of speakers, the Spccial
Rapporteur emphasized that decisis of the Intemational Court were

themselves based on what the Court regarded as state practice cecepted as

jau. Tunkin intervened again to cay that his remarks regarding judgements

of the International Court had merely been intended to indicate his

disagreement uith the opinion of the late Sir Hersh Lauterpecht that what

the International Court of Justice statcd canstituted the lewy proof that

the view was not generally held vas provided by tho fact that only some

forty states had accepted the compulsory jurisdiction of ths Court. The

Special Rapporteur undertocs to redraft paragraphs 2 and 3 of the article.

366 The Chairman later introduced the Drafting Comnitteets redraft
reading?

An obligation my arise for a state from a provision of a

treaty to which it is not a party if the parties intend

the provision to be the means of establishing that

obligation and the state in questi has expressly agrecd
to be so bound.

Tunkin stated that the assent of the non~party state tao not sufficient;

it wes necessary to state that the parties to the treaty intended the

provision to be the means of cstablishing the obligation. Sores discussion

then occurred concerning a number of minor drafting changes after which

the article was approved subject to a review of the vording by the

Drafting Committee.

376 The Chairman of the Drafting Committee subsequently introduced

the following text for the article:

eee 16
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A Stato may besser bound U7 cn obligaticn ecentaincd in o

provision of a tresty to vhich it is not a party if the

portica tntcnded tho provisian to bo tho roan of

cotablishins thet oblicotia and the Stato in qucetian

hes expressly ceree] to bo so bomd.

"ne Soceicl Lepportour ougcosted thet the opening words be medificd to read

"An obli-atiea ray arise for c Stato fron a provision of o treaty..."

Tho crticlo vas approved in tho form sucrcoted by tho Special Revportour.

38. Thin crticle is a cordensation of paragraphs 1(a) end (b) of
forcor crticlo 62, cnd states tho cosenticl rule in olmplicr langeagos; it

ohowld ho notcA that the former provisions porriticd implicd caascnt

to obliratios, thoress this io not permitted by the prescnt versia.

Article 60 (Treatico providing for rights for third States)

396 Yho Chairman of tho Drafting Coxmxittco intredvecd tho folloving

tent Lor this erticlo watch veo Lormor crticle 62h:

1. <A State may oxcreisoe a rirht provided Lor in 6 treatz to

thich 1% 4c not c sorty 1f (a) tho portics to tho treaty

intcaded tho provisies to cecard that right dither to tip

State in qrostica or to a froup of Statca to which 1%

volonzu or to ol] States, cad (b) tho State oxpresaly
or iiplicwly acacnts thercto,

2. A State crcreising o right in accordance cith paragraph 1

oholl comply wlth the conditions leid dom in, or in

conformity with, tho treaty for tho axercino of tho

rirht,. ,

Verére3s appréved tho lenguige up to cleuso (b), but wandered if clewe (b)
chould bo droped beecusc a the reference to cssont boing ileplicd, in

order to trko into cccomt tho point of view of thaso vho hold that tho

excreico of a rink rea cquivalent to implicit consent. Som further

Girewssolon thea cocurred over the dectrinel] issuc, with Yaseen, Ago cnd
vriesa oupporting tho ougscot4ea thet clause (b) be dropped, and Arcchara,s

tho ayeelel Nepportcuy and Loscnno pointing owt that tho tact cos c

ccecoreidlec, Both the Special Rapporteur and Yeoocen ougcestcd drafting

chen7ces, “hich gavo riso to furthor discussions it was thorefora agresd

thit poracranh 2 of the crticlo bo roforred beck to the Drafting Comlitoe

hO. Tho Chairean of tho Drafting Co=mittce cubsequently introdurcd

tho redraft reading cs follovs:

1. A right my crise for a State froaaa provision of a treaty

to vhich it io not o party 1f (a) the parties intend tho
provision to cccord thet rifht cithor to tho State in

question or to a group of states to thich it belongs or

to all states, ond (b) tho Stato expressly or implicdly
coocnts theroto.

2. <A Stato exorcising a right in accordenso with paragraph 1

ohall corply with the conditions for its cxerciso

provided for in tho treaty or cotablished in canfornity

wath tho treaty.

De Luma stated that tho Drafting Coxzittco's text ropresontcd a compromiso

end ho vould cbstain in tho vote if thot toxt was roplaced by lengusco

thet tte not genuinely neutral. Tho Chairman md Tunkin both statcd their

% es oL7

000329



Document disclosed under the Access to {nformation Act -

Document divulgué en vertu de la Loi sur I'accés @ l'information

_ ~ 17»

view that the text ms neutral. Bartos stated that -- perhaps becauso he

came fron a small country -~ he disliked the words "to accard". Paragraph 1

of the article was then adopted by 18 votes to none with 1 abstention.

Verdross explaincd that he had abstained in the vote because he could not

accept the proposition that the consent of the non-party stated vas

required to bring the right conferred into existence. Parapraph 2 of the

article was edopted by 17 votes to none with 2 abstentions. Bartos and

Ruda explained that they had not been able to support the paragraph because

in creating the rights in question the parties to a treaties samtimes

laid dow conditions that went beyond what objective international law

entitled them to prescribe. The article os a vhole vas then adopted by

15 votes to none with 3 abstentions. Bartos explained that he had voted

for the article es a whole because 1t was the practice in the United Nations

to vote for the text as a whole if one hed voted for mo part of it and

abstained on another. Ruda stated that his vote was explained in the samo

way e -

41, It should be noted that the conditions for the exercise of the
right my be "established in conformity with a treaty", 2 provision not

contained in the earlier formulation. While the article is an attempt to

use neutral languige, the formulation seems unduly restrictive (sce Legal

Division's memorandum of May 1 recommending support for stipulation pour

autri) and msy therefore provoke doctrinal (and hence, political)
differences in the Sixth Canmittee.

Article 61 (Revocation or amendment of provisions regarding obligations

- or rights of third States) —

42. | The Chairman of the Drafting Committee introduted the following
textifor this article, which was former article 62B:

When in accordance with article 62 or 62A a State is

subject to an obligation or entitled to exercise a

right under a provision of a treaty to which it is not

& party, the provision may only bo terminated ar

amended with the consent of that State, umless it

appears from the treaty or the circumstances of its

conclusion that the obligation or right was intended

to be revocable.

The Special Rapporteur suggested a drafting change, Yasscen suggestcd
another, while Bartos, Arechaga, Tunicin and Ago found the text genérally

acceptable. Some further discussion then occurred with the Special

Rapporteur, Verdross, Arechnga and do Tuna taking the position that.

nothing existed in the natwre of a right wmtil the assent of the third

party was given. The Special Rapporteur considered that all members were

in agreement, regardless of doctrinal differences, that the right of the

non-party State should be revocable until that State has accepted ib or

exercised it. After some further discussion the article was referred back

to the Drafting Committee.

13. The Chairman subsequently introduced the Drafting Committee's
redraft reading?

When an obligation or a right has arisen under article 62

or 62A for a state from a provision of a treaty to which

“it is not a party, the provision may be revoked or amended

only with the consent of that state, wiless it appears

from the treaty that the provision was intended to be

revocable.

STE

Bartos, de Luna and Paredes said that they could accept the article am the

eon 18
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understanding expressed hy Bartos that the passage “umless it appears

from tho treaty that the provision was intended to bo revocable"

corresponded to positive intermational law and on condition that the

states which hed stipulated the revocability of the prevision hed beet

entitled to do so. They could not revoke a right which already

belonged exjure to the atates

Ly. The article was then adopted by 1h votes to none rith 3
abotentions. El-Crien then reiterated his reservation concerning the

revocation of rights having their source outside the treaty. It will be
. noted that thie article, while based on paragraph 3 of former article 62,

embodies the converse of the notion contained in the earlier version,

which stipulated that provisions regarding the obligations or the rights

of third states may be amended or revoked vithout the consent of tho state

concerned unless the contrary was provided; the present version, providing

for revocation or amendment only with the canscnt of the state concerned

wniless the treaty provides otherwise, seoms more likely to prove

generally acceptable than the earlier version.

Article 63 (Deleted) (Treaties providing for objective regimes)

ys. The article provided: |

1. A treaty establishes an objective regime then it appears

from its. terms and fron the circumstances of its

conclusion that the intention of the parties is to

create in the general interest general obligations and

rights relating to a particular rogion, State, territory,
locality, river, watervay, or to a particular area of

sea, sea-bed, or air-spaces provided that the parties
include among their number any State having torritorial

competence with reference to the subject matter of the

treaty, or that any such State has consented to the

provision in questia.

244) A State not a party to the treaty, which expressly or
. 4&mpliedly consents to the creation or to the application

of an objective regime, shall be considered to have

(B}) A State not a party to the treaty, vhich doos not

protest against, or otherwise manifest its oppositia

to the rogire within a period of X years of the

registration of the treaty with the Secretary~-General

of the United Hatios, shall be considered to have

impliediy accepted the regime.

3. A State which has cecepted a regine of the kind referred
to in paragraph 1 shall be ~

(A) bound by any general obliigatians hich it contains; and

(B) entitled to invoke the provisions of the regims and to

exercise any general right which it may confor, subject

to the terms and conditions of the treaty.

_ ke Unless the treaty otherwise provides; a regime of the
kind referred to in paragraph 1 may be amended or revoked

hy tho parties to the treaty oly with the cancurrenco of

those States which have expressly or impliedly accepted

the regime and have a substantial interest in its

functioning.

e¢e 19
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6. This article dealt with the problem of treaties alleged by their

very nature to have "objective" effects, that ie, effects erpa cures such

as those ereating international regimes for the uso of a watervay or a

piece of land or attach a special regim to a particular territory or

locality. In the commsatary, Valdock expressed doubts on the desirability

of attempting to formulate an article on this corplex question and raised
the question thether to leave it aside as being essentially a case of

custom or recognition not falling within the purview of the law of

treaties. He introduced the notion of tacit consent in his formulation so

as to provide that there exists a spscial category of treatics which, in

the absenco of tively opposition fron other states, will bo considered to

have objective effects with regard to them. (It should be noted that in
the previous seg3sion Tunkin and lachs had made clear that in their view

certain treatics, auch as the Austrian State Treaty and the Declaration m

the Houtrality of Lacs, aro to be regarded as jus‘cogens .)

7. In introducing the article, the Special 2apporteur stated that
he had prepared a very ful] commentary on this highly controversial

subject, concerning which the authorities vere very much divided. The possi-

bility of treatics creating objective regimes was one of considerable

delicesy, touching on the sphore of international legislation, whereby

instruments concluded by e majority could bo hold to have binding force for

the minority. Ho pointed out that Rousseau and Icileir, neither of whan

was prepared to eccept the notim of a stipulation on behalf of enother

State in intornstional lav, seemed inclined to admit the possibility of

treaties creating objective regimes. Personally, he had felt great

hesitation in the mattor and shared the view of the previous Special

Rapporteur that States were uilikely to agree that treaties could, of

their orn force, create such regimes. His om opinio was that only

treaties of a particular character could be said to establish an

objective regime, and that an essential requirecent must be that tho parties

had sono special compotence in the matter. Possibly recognition of such

regimes wao a process analogous to the grouth of custorary law.

18. Paredes suggested that the title of the article be changed to
"“Treatles providing for a general regims of rights in ren. Elias

suggested that the article be deleted, since tho subject matter could be

covered edequately in articles 62 and 6h. Dl«Srian said that the min

difficulty in article 63 arose fron the attempt to deal, within the fram-

work of the Lav of Treaties; with a number of complex questions touching on

other branches of intornational leu. The Comission would be entering

into an extramely controversial field ty including in its draft an article

like article 63. The Court hed not pronounced itself on the question of

objective regimcs in the cascs of mandates and trusteeships. n the

question of intcr-cceanic canals, he must roserve his position, as olso
in tho cases of the Suez, Panam and Kiel canals. Attexpts to clain

that thoro existed a difference in regime betvoeen one inter-ccemic canal

and another, when all served the same purpose, must be rejected on the

basis of the principlo of sovereign equality of states. He agrecd with

Elias that it would be advisable to drop article 63 altogether.

LO. The Special Rapportour, in reply, said that he never intended to
drau any distinction between one canal and another, and he had not branched

into questions outside the scope of the Law of Treaties. Verdross approved,

in principle, tho text of article 63, which ts 50 worded as to avoid the

difficultics inherent in the theory of rights in rem. The principle vas

not in any vay revolutioncry, since it was entirely based am the notion

of consent. De Luna also approved the principle underlying article 63, but

ouggested that the Comaisoion should consider what Icind of receiption its

draft uns Mkely to meet. Ho vould only accept the article if a large

majority of the Camssion did so. Ruda agreed with El-Erian that the

ete 20
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subject matter of the article was intimately connected vith a number of

other questions of International lav, and supported the proposal for its

deletim. Tsuruoka, having first thoucht the article of little value,

hed concluded that it would be worthuhile for the Commission to try to

work out a forma which might be acceptable to the. majority of the

states members of the United Nations which would nob have retroactive

effects but would look to the future. Arechaga shared the misgivings of
others concerning the article, and felt it should be dropped,in part,

since the situation uas covered yy articles 62 and 6h, ami, in part,
because of the heavy onus it would place on States tu review every treaty

and place on record disapproval of those falling within the category

described in paragraph 1 under the extremely severe penalty or being

bound by it Lif they failed to do so. The need to rake formal protest was

invidious, Yasseen, however, considored that the idea underlying

article 63 was not incorpatible with tho recognised principle of

international leu, although he found tho proposal envisaged by the articlo

questionable since its effects could be secured through article 62. Article

63 should, therefore, be omitted. Castren, while considering ths idea of

objective reginen defensible, questioed the desirability of including an

article on it, and concurred in the suggestion that the article be dropped

for the reasons given by Teuruoka and Yasseen. Amada concurred in the

proposal that it be deleted, and Tumkin considered that the article

created more difficulties than advantages. Ago defended the Special

Rapporteur's purpose in setting forth the formulation but suggested that it

could be reshaped in the form of a broad generalization to the effect that

the State could enjoy the benefits of objective regimes initiated ty a

treaty to uhich it ms not a party if it expressly, or by ito conduct,

indicated acceptance of the objective regimes. Bartos pointcd out that

during consideration of article 62, he hed expressed the vieu that, ouving

to the existenco of the pacta tertiis rule, rights or obligations could

not be imposed on third states, but that an exception could be made in the

case of lau-malcing treaties. He could not, hovevery accept article 63 as

4t stood, for it perpetuated a practice abandoned by the international

commumity. One matter on vhich article 63 might refer to, hozever, vas

objective regimes applicable to particular rivers which, vhen agreed to by

the riparian States, vere binding on third parties. Rogenne expressed
reservations about the desirability of rejecting the article, which he

thought legally useful, and a necessary consequence of tho concept of lau-

making treaties. He reserved his position as to the regirss governing

Certain canals. Tabibi supported the majority view in favour of deleting

the article. The Special Rapporteur suggested, in reply, that sore of the
criticisms levelled against article 63 hed boen a little exaggerated, as

thore could be no question of the treaties in question imposing obligations

tithout the consent of the states concerned. That the question is topical

4s indicated hy the objective legal regime established for Antarctica.
Hovever, should the Comnission drop article 63, the gap would be to some extent

filled by article 62..

50. Liu supported the proposal to delete the article, whereas Tsurucka
suggested that the Special Rapporteur attempt to redraft article 63 in
the light of the views expressed. The Special Rapporteur expressed the

view that the discussion in the Comission indicated that the majority of
merbers recogniged the phenomenon considered in the article, but were not

prepared to include in the draft articles a provision enbodying the concept
of an objective regime boing generated by a trenty itself. Ago stated

that in his views treaties could not of themselves create an objective

regimo, since they merely laid dom the conditions necessary to enable a

situation to come inte existence. On the questi of net-bom states, the

Commission hed acknowledged that a treaty could not create obligations for
a third State without a State's consent, ond therefore the questian arose

‘“vhother the State about. to be born was bound to observe a stipulation

which cas the very condition of its birth.

een 2k
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51. Tumkin stated that article 63 was intended to covor a variety of

situations which differed creatily as regards both factual backgroud and

legal cheracter. Referring to the Antarctic Treaty of 1959, his
recollection vas that the intention had been to create a regime vnich could

become universally accepted, but there had been no intention to create a

universally binding regime; such an attempt would have been llicgal. In his

view the article should be dropped. Arechaga expressed tho view that a

special article should bs devoted to the case of the State in statu

nascendi, since it wes a case that could not be covered by article 62 on the
stipulation of rights in favour of third States, as the State concerned did

not yet exist and could not therefore benefit from cr accept the stipulation.

He did not favour tho suggestion’ mde by Timkin that a special article be

included on the apgressor State. Yesseen expressed the vicu thet article 63
could bs dropped-sinco all the conceivable situations could be covered ty

article 62. Tabibi felt that articles 63 and 64 should be covered jaintly.
Iachs agreed vith Tunkin that article 63 attempted to cover a numbor of

essentially different situation but did not covor the important question of

neutralization of States in peacetime. Treaties so providing laid dom both

rights and obligations for third parties, since States not signetory to the
treaty obtained certain benefits gained fron the exclusion of forcign bases

end military alliances, vhile the sigmatories to tho treaty accepted the

dual obligation to observe the status of the neutral State and to see that

other States also respected its. The only duty for the third States which

acquiesced in that status vas to refrain from violating it. He supported

also tho inclusion of a provision on the question of the ex~-aqrerossor

States. DBlias reitorated the view that article could be dropped, and

considered that neubralieccd od denilitarianed zones could also ba covored

ty articles 62 and 6. The Special Rapporteur omressed regret that the

article should be deleted; it had served a purpose and had a progressive

concept. It was agreed, at Tuwnkin's suggestion, that members reflect an

the desirability of including an article on the aggressor Sta.e. It vas

then agreed that article 63 be deleted on the uderstanding that the

problom of the new-born state would be covered in a redrafting af

article 62.

Article 62 (Rules in a treaty beconing generally binding through
' dinbernational custom)

‘ 52, The article as originally Grafted provided:

Yothing in articles 61 to 63 is to be wderstool ap precluding

principles of law laid dom in a treaty from becoming

applicable to States not parties thereto in consequence of

the formation of an international custom embodying these

principles.

The article as presented by the Special Rapportour ras a brief article

providing that nothing in the three preceding articles uns to be understood

as precluding principles of law laid dom in.a treaty from beconing

applicable to states not partics thereto in consequence of the formation of

an international custom erbodying these principles. The article enbodied
the notion that in addition to lav-malcineg tresties intended as such, the

operation of purely contractual treaties may be extended by custom to third

states, although this is not, in Waldeck's view, a true case of the logal

effects of trsatics on third states.

53 In introducing the article the Special Rapporteur referred to it
as morely a reservation of the question of custom, drafted in negative. form

in the light of the provisions contained in the threo prcecding articles.

The article vas not intended to cover the concept of objective regimes,

which had becn contained in article 63.

_ @ee 22 ,
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She ~w,.>Verdross supported the concept contained in article 6h,

particularly if article 63 were deleted. Yasseen considered thet it expressed

a generally accepted rule. Reuter thought it might reassure those who

regretted that article 63 had becn dropped. Arechaga supported it, pointing

out that article 63 had been dropped on the understanding that its omission

would be partly offset by this article. Inchs supported the article, but

did not consider its scope should be extended to treaties confirming existing

principles of custorary law, but should be confined to treaties creating new

principles. Rosenne approved the article but thought it should be redrafted

in a more affirmative manner, and perhaps given o more independent position.

Tunkin agreed with Rogenno that the article did not belong to the group

concerned with effects of treaties on third states, since itdslt uith the

separate issue of the relationship between camventional and customary norm

of international law. He approved the article as drafted and did not uish

to see it broadened so as to refer to any rules of international lay. Ago,

Castren, Pal, Elias, do Luna, Ruda, liu all supported the article, although

differing on its placement. Bartdos considered it useful from a practical

point of vlew, although on grounds of doctrine he might find it wacceptable.

556 The Special Rapporteur recommended, in response to previous comments,

that the article not be broadened 86 as to deal more generally with the

relationship between international custom and treaties, but should be confined

as at present to the question of the application of the rules of a treaty toa

non-party state by reason of an intemational custom. He did not favour

anending the article to cover the case of general multilateral "law-malcing"
treaties. Tho articla was intended primarily as a corrective to article .

61 (later renumbered 58). Arechaga suggested the inclusion of articles on the
most-favoured nation: clause, and the Special Rapporteur explained in reply

that since the effect of the most-favoured nation clause ues merely to

incorporate in a treaty the provisions of another treaty by agreement, it did

not appear to add much to the general rule of treaty making. Briggs supported

Arechaga's suggestion, while Reuter and Ago agreed with the Special

Rapporteur's view. The article was then referred to the Drafting Committee.

56. Tho Special Rapporteur subsequently introduced the following text
proposed by the Drafting Committee: "Nothing in articles 61 to 624 preclude

rules set forth in a treaty from becoming binding upon states not parties

to that treaty in cansequence of the formation of the customry rules of

international lau." After a brief discussion during which sone drafting

changes were suggested by Ago and Verdross, the article tas adopted in the

form:

Nething in articles 61-624 precludes rules set forth in a
treaty from being binding upon states not parties to that

treaty if they have become rules of customary international

Lat.

Article 62 was so amended and adopted unanimously.

57. It will be noted that this article is a moro restrictive versio
of former article 6) and tends to lean toward Tumkin's vicw that only

binding rules of international law (which can, in his vicw, become such
only by consent) can cause provisions in a treaty to becots binding on

states not parties to it. The earlier version permitted principles of law

(rather than rules) to become applicable to states not parties thereto in

consequence of the formation of an international custon embodying these

principles. The difference may, hovever, be one of erphosis, and the

.article seems acceptable.

Article 63 (Priority of conflicting treaty provisions)

58. This article was former article 65. The question of treatment
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of conflicting treaty provisions hed been discussed at the 15th Sessia of
the Commission in the cmtext of the validity of treaties but, at the

suggestion of the Special Rapporteur, the Commission had decided to consider

the subject in the context of application of treaties at the 16th Session.

The majority of the Commission had expressed the view shared by the Special

Rapporteur that, except in the case of treaties conflicting with Jus cocens,

the incompatibility of a treaty with an earlier treaty does not deprive the

later treaty of validity. Lochs hed expressed doubts as to the validity of

a treaty conflicting vith ta prior treaty, neutralizing or demilitarizing

a territory such as those on Laos or Austria or embodying a political

settlement of great importance. The same views vere advanced during the

discussion of this article at the present session.

59.6 In introducing the article the Special Rapporteur explained that,
in accordance with the view of the majority of the Commission, tho matter had

been treated essentially as one of priority rather then invalidity. Because

of the importance of the provision it. is set out in full bela:

1. Subject to article 103 of the Charter of the Unitcd Nations,

the obligations of a State which is a party to tuo troeatics

whose provisions are in conflict shall be determined as

follors 4

2- Whenever it appears from the terms of a treaty, the circune

stances of its corclusion ar the statements of the partics ©

that their intention vas that its provisions should bs

subject to their obligations under another treaty, tho

first-mentioned treaty shall be applied so far as possible

in a manner comptaible with the provisions of the other

treaty. In tho event of a conflict, the other treaty shall

prevail.

3. (a) Where all tho parties to a treaty, elther with or

without the eddition of other States, enter into a furthor

treaty which conflicts with it, article 41 of these

articles applies. .

(b) If in ouch a case the earlier treaty io not to be

considered as having been terminated a suspended under the

provisions of article 41, the earlier treaty shall continuo

to apply as between the parties thoreto, but only to the

extent that its provisions are not in conflict with those

of the later treaty.

kh. When two treaties are in conflict and tho parties to the
later treaty do not include all the parties to the earlier

treaty -

(a) as between a State party to both treaties and a

_ State party oly to the earlier treaty, the carlier

treaty prevaliss

(b) as between States parties to both treaties, the lntor

treaty prevails;

{e) ag between a State marty to both treaties and a State

party only to the later trenty, the later treaty provedis,

wiless the second State vas avare of the existence of the
earlier treaty and that it wes still in force with

respect to tho first State.

60, Castren, do Luna, Yasseen, Elias, Briggs, Resenne, Rudo, Agdy

Tsurucka supported the article, as did Verdross, subject to some reservations

one oh
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cancerning the wording of paragraph h. Tunkin stated that the article

raised tuo problems of the utmost importance, firstly, would the

Canission in adopting the article be giving its om interpretation of

article 103 of the United Nations Charter. If the wording ens intended
to lay dom that if a treaty conflicted with article 103 of the Charter’,

the validity of the treaty is not put in question but the Charter vould

simply prevail, he doubted whether such an interpretation was progressivo

and felt that it might weaken the scopo of article 103. Alternatively,

the article might be interpreted to moan that treaties chose terms

conflict with those of the Charter vere not as valid as an interpretation .

thich tended to strongthen the Charter. Arechaga. supported tho article

and in commenting on Tumkin's point suggested that, except in the case of

4us cogenss all instances of conflicting provisims should bo treated as

issues of priority. Ago criticized the term "conflict". Icchs dovaloped

funkin's argument on article 103 of the Charter which, being in tho

nature of a rule of jus cogens, was of the greatest importance, he

doubted whether any state could plead ignorance of its provisions. Elias

drew attention to the Convention and Statute emecluded at the TATIEX

Conference to regulnato tho regime of the Niger Rivor, in which care had

been taken not to declare the treaty of Berlin null and vaid as somo of

the participants of the Conference would havo wished. Soro furthor

discussion occurred concerning paragraph h, with soveral speakers .

proposing that tho final proviso beginning with the word "unless" bo

deleted, turning on the question whether state respanslbility should. be

engaged duc to prior Imosledges Tumkin reiterated the arguments made in -

the 15th Session that treaties puch as those provided for the neutrality

of Laos which he termed "integral must prevail over lator treatios

conflicting with them. Further discussion occurred concerning article 103

of the Charter. El-Erian stated that it could not be vieved rerely as a

treaty but mst be regarded as the supreme law of mankind. Rosenne

supported his general position end considered article 103 gensrally

applicable to the whole of the law of treaties and not only to article 65.

Host of the nembers of the Commission found difficulty vith the idea that

more knovledge of an earlier treaty would fix responsibility on ao state
concluding a later incompataible treaty. In suming up the discussion the

Special Rapporteur agreed that paragraph 1 should remain where it stood.

Paragraph 3A vas probably unnecessary and could be dropped, and paragraph

4(B) could be incorporated in the modified version of mragrceph 4. The
article was then referred to the Drafting Comittec.

61. A redraft of the article tas subsequently submittcd wt the
Chairman of the Drafting Caurittees reading as follezs:

Application of incompatible treaty provisions

1. Subject to article 103 of the Charter of the United Nations,
. .the obligations of States parties to treaties, the provisions

of which aro incompatible, shall be determined in accordance

with the following paragraphs.

2. when a treaty provides that it is subject to, or is not

inconsistent with, an earlier or a later treaty, the

provisions of that other treaty shall prevail.

3. When all the parties to a treaty enter into a Inter treaty
relating to the same subject matter, but tho earlicr treaty

4s not terminated wider article 41 of these articles, the

earlier treaty applies oly to the extent that its provisions

are not incompatible with those of the later treaty. ,

he When tho provisions of tuo treaties are incompatible and the
parties to the later treaty do not include all ths partics

‘to the earlier one -
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{a} as between States parties to both treaties, the

same rule applics as in paragraph 3;

(b) as betueen a State party to both treaties and a
State party only to the earlier treaty, the

earlier treaty applies 5

(c) as betuee a State party to both trenties and a

State party only to the later treaty, tho later

treaty applies.

5. Paragroph 4 is without prejudice to any responsibility uhich
a State ray incur hy contluding or applying a treaty the

provisions of which are incompatible with its obligations

tovuards another State under another treaty.

” After & brief discussion the redraft of the article was edopted ty 16
votes to none, with three abstentions.

Article 6) (Theeffect of severance of diplomatic relations on the
' application of treaties) (Former 654)

625 The Special Rapporteur in introducing the article explained that

he had drafted jitiin the Ught of the discussion at the 15th Session on the

effects of a breach of diplomtic relations, in line with the Conmission's
policy, He had left aside the question of the effect of hoatilitics on

treaties and also the consequences of non-recognitian vhich tas a mtter

uthich belonged to the topic of state succession. Thus the proposed

article dealt with the effects of the severance of Gplomtic relations and

with the withdraval of diplomtic missions in the strict sense. Ths

cardinal rule embodied in the article ras that tho legal relatims

. established hy the treaty would not be affected es would clso be true of
customary rules of internatimal leu. Ago supported the crticle in general,

but pointed out that in the case of some trenties, such ao one providing

for peaceful scttlenmt of disputes and stipulating for tho exhawstion of

diplomtic remedies, that tho severanse of diplomatic relations made it
materially impossible to apply to treaty provisions. Arechaga agreed vith

the rule in the article bot not its presentation and suggested an

alternative draft. Bartes fully supported the wording proposed hy the

Special Rapporteur. Verdress thought it was going too far to say that the

severance of diplamtic relations had no effect on tho treaty relations

between the states concerned. Rogenne found the article acceptable but

wondered, like Arcchage, if micing the operation of the article subject to
-article 43 might intreduce unforeseen complications. De Luma emsidored

that the Special Rapporteur hed adopted the right approach. Tunicin

expressed the view that, although article 65A uas likely to be generally
acceptable, tho Drafting Committee would doubtless nced guidance on somo

points and in particular on tho release of article 43. Yassecen suggested

that the draft provide that in certain cases, and where certain types of

treaty vere concerned, severance of diplomatic rolations led to the

‘guspension of the treaty but did not terminate or invalidate it. Castren

supported the article but queried the reference to article 43. Ago

considered that the Commission was agreed.on tuo points, first, that in.

general the severance of diplomatic relations did not terminate a treaty;

and, secondly, that there rere certain treaties which becams impossible

to apply in the event of the severance of diplomatic relations. Verdross

and Tunkin considered that Arechaga's text expressed more clearly the

notion on which members of the Commission had reached agreement. Briggs

suggested that no reference to article 13 be made. Ruda concurred in
Arechaga'ts formulation amended along the lines suggested by Verdross.
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Pal preferred the Special Rapparteur's draft as did Castren ard Rosenne.

Tunkin thought a part of Arechaga's text could be used. Arechaga

suggested that the question be left with the Drafting Sommities. Liu

agreed uith the article but vondered if it should be subject to article

Uh as voll es article 43. Ago pointed out that Arechaga's text would

esteblish the suspension of the treaty rather then morely give the right

to ane of the parties to invoke the argument that the treaty was

impossible to perform. The Special Rapporteur's text vas, therefore,

more prudent. The Special Rapporteur suggested that his article,
together with Arechaga's text and Vordross's comments, be referred to the

Drafting Comittee, and it was so decided.

636 The Special Rapporteur subsequently introduced a redraft proposed

by the Drafting Committees. He recalicd that in his previovs and much

shorter draft the question with which the article was concerned had been

covered ty means of a cross reference to article 43 on supervening

possibility of performance. Tho Drafting Cammittee had considered, hovever, ©

that article 13 as, not adapted for dealing with the particular point and
that it would pave t least in the present state to spell out the rule. Ago
pointed out that the article did not cover the case where the application

of the treaty was impossible because of the atmosphere created by the

severance of diplomatic relations. Yasseen said that it did not cover the

situation wher: the abnormal state of relations between two countrics was

reflected in the severance of diplomatic relations. A number of minor

drafting amendments vere suggested after vhich the article, uith those

amendments, was adopted unanimously in tho following form!

i» The severance of diplanntic relations between parties
toa treaty does not affect the legal relations betvecn

them established hy the treaty.

2s Hovever, such severance of diplomatic relations msy be

invoked as a ground for suspending the operatim of the

treaty if it results in tho disappearance of the means

necessary for tho application of the treaty.

3- Under the conditions specified in article 6, if the

disappearance of such means relates to particular clauses

of the treaty, the severance of diplomatic relations my

be inveced as a ground for suspending the operation of

those clauses only.

6h. Yasseen said he had voted for article 6 because, although
containing a gap, it nevertheless dealt with one part of tho subject and he

hoped the conference to which Commission's draft would be submitted Gould

fill. the £AP-<

656 It will bo noted that, as originally drafted, the article provided
very simply that the severance of diplomtic relations between parties to a ”
treaty does not affect the legal relation between them established by the

treaty, and in particular their obligation under articlo 55. This .

formulation is essentially retained in paragraph 1 of the present 64. The

provisions contained in paragraphs 2 and 3 of this article ercate

exceptions, however, in providing that soverance of diplomatic relations

may be invoked as a ground for suspending tho operation of tho treaty in

certain circumstances are now, and are of somo importance both from legal

and political points of view. The new notions vere suggested initially

by Yasseen, although it does not go as far as he would have wished, and

were supported by Agoy Verdress and Arechaga. While paragraphs 2 and 3

reflect cetual problems encountered,in practice, which no doubt should

be provided for, they also may raise/dangor of the severance of diplomatic
relations being provoked with view to invoking the severance of justification

of non-performance of treaty obligations. Consideration should perhaps be

given to consultation with other countries tn this article.

2ae 7100330



Document disclosed under the Access to information Act -

Document divulgué en vertu de la Loi sur I'accés &@ l'information

~ 27 »

Article 66 (Application of Treaties to Individuals) (Deleted)

666 The article provided as follars:s

_ Where a treaty provides for obligations or rights which

are to be performed or enjqved ty individuals, juristic

persons, or groups of individuals, such obligations or

rights are applicable to the individuals, juristics

persons, or groups of individuals in questi:

(a) through the Contracting States by their national
systems of lau;

(b) through such international organs and procedures
as may be specifically provided for in the treaty

or in any other treaties or instruments in forces

67. “This article as drafted set out the general rulo that treaties
are applied to individuals through the contrecting state and through the

instrumentality of the respective national legal system, and also provides

for the exception chercby they may be applied through intemational organs

specifically provided for in treaties or other instruments. In introducing

the article the Spccial Rapporteur explained that he had endeavoured to .

avoid any pronouncement on the theoretical issues involved and had

attempted to reflect the existing situation in regard to the application ‘of

treaties to individuals. Verdross considered that thare ms no need to

draft a rule concerning treaties wider which a state vas bound to grant

certain rights to or impose certain obligations on individuals. As for the

second kind of treaty which directly created rights or obligations for

individuals, statcs vere entirely free to make suth a treaty but he

wondered whether a Commission need devote an orticle to the question. —

Castrer, Aredo and de Luna supported the views of Verdross. Yasseon

considered that in spite of the doctrinal controversies tho Comilesio should

- include an article recognizing that a treaty could be invered directly for

and against individuals in keeping with the recent trend in the development

of international law. Paredes thought it impossible to decide m the

inclusion of the article without first comsidering the theoretical question

_ Where individusis could be subjects of international law. Rosemoe felt that

the article was necessary but he had reservations about the approach adopted

and the drafting suggestions. Bartos specifically raised tho questi

_ Whether individunls could bo regarded as subjects of internotimal lawand

considered that the article hud the merit of reflecting the idea

_ gradually gaining ground that they could. While supporting this position,
hovever, he folt the Comission should not take sides on the controversey —

but should adopt a cautious formulation. Ago recomended dropping article

66 so as to avoid prejudging in a positive sense at this stage in the

development of international law the international personality of the

individusl. Elias, Briggs, Arechaga, Tumikin and El-Erian all supported the

suggestion to drop the article. Iiu spoke in support of it. The Special

Rapporteur in explaining his position on the article raised the questim

whether the right of self-determination belonged to individuals, groups of

individuals or embryonic states end whether it could be the subject of an
inbermmational claim. Ago in attempting to head off a political discussion

said that it had been decided that the article vas withdrarn. Bartos,

Yasseon, Tsurvoka, Ruda end Reuter all promptly requested that it be

noted in the summary record that they were in favour of the idea expressed

in the article and recorded the article's withdraval. Lachs,; stated his

agreement with the decision to drop the article and Resemne requested that

a& paragraph expleining the Commission's decision be inserted in its report.
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SECTION IZ: HODIFICATION OF TREATIES

Afticle 65 (Proposals for amending or revising a treaty)

68. fhe article, which was formerly articlo 675 provides: |

Subject to the provisions of the treaty <-—

(a) a party may at any time notify the other parties,

either directly or through the depository, of a

proposal for its amendments

(b) tho other parties are bound to consider in good

faith, and in consultation vith the party concerned,

what action, if any, should be taken in regard to the

proposal. .

£9 This article was produced by tho Special Rapporteur during the
early part of the session in response to the decisicn of the Commission
to consider the amendment and revision of treaties. In introducing the

article, the Special Rapporteur pointed out that the section on the
amendment and revision of treaties to some extent broke new ground, oince
nO Very Comprehensive attempt had previously been made to formato

basic rules on the subject, many authorities having regarded ancndment and

revision mainly as a political matter. He pointed to the possibile
distinction between the terms "amendment" and "revisicn", both of uhich

terms he had used, and raised the question whether a party hed the right
.40 be consulted on rovisicn,

70. Verdbeos approved the ideas underlying the rules stated in
Section II but quericd whether with respect to this article the party

might. "at any time” propose amendments. Iachs considered that the section

provided a usoful basis for discussion, advocated that the Comission

concern iteclf with the legal aspects of the question, and pave support to

the unanimity rule requiring consent of all original parties to any revision.
He warned also of the danger of states, wuder the guise of revision,

attempting to do army with existing treaties. Castren considered it useful
to include rules a the revision of treaties. Idang expresscd doubts as

. to whether o party hed a right to notify other partics of a proposal for

amendment. Ago found that the article raised problems for hin. Rescnno
. ghared Ago's doubts, and for similar reasons, but suggestcd also that if a

rule of umanirity. ms to be contenplated it was important to ensure that

itdid not opsrate in too rigid a fashion like a veto. De Lima approved
the three articles subject to drafting changes. In response to

discussion about the use of the words "amendment" or "revision" the

Special Rapporteur agreed to drop the word "revision". Amdo stated flatly

that he thought the article should be dropped. Elias concurred, on the

groumds mentioned by some previous speakers, that the article as drafted
4{ncluded the vords "at any time" end raised also the question of the

obligation of the depository; tho concept of an obligation to negotiate

also gave difficulties, as did tho expression "in good faith", because of

the problems raised by the question of an obligation to censult.

71, The Special Rapporteur suggested that there were tuo alter-

natives - to delete the article or to include the idea embodied in sub-

paragraph (a) in the following article. Briggs expressed surprise at the

_ opposition to the article, which seemed acceptable to hin, subject to

drafting changes. Tunicin queried whether a party had a right. to mke a

proposal for amendment and considered that, while the provisions of sub-

paragraph (a) might be deleted, the idea contained in sub-paragraph (b)

should be Zetainéa in come form, perhaps ty sim inclusian in the follaring

article. Lachs then stated that he hed doubts about the wefulness of

the article and supported the suggestion that it be deleted end an

_ essential idea included in the following article. Bartos disagreed

ees 29

000341



Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur I'accés @ l'information

= 29 =

with Tumkin and Lachs, both about the uwefulness of the article end on the

question of the right to propose amendments. In his view, to propose but

not, of course, to impose amendrent was a truo right and this, together with

the corresponding obligation fron the other parties to consider the
proposal seriously, shovld be confirmed by the Commission. Tmlcin intervened

again to say that to define the situstion described in sub-paragraph (a) as
a matter of right represented en unduly rigid attitude to a very flexible

situation in international relations. He then referred again to Soviet

legal theory stating that, while some claimed that actions of human beings ~

or states resulted from rights or obligations, the theory was the wrong one,

as had been demonstrated by Karl Marx. Sooslety is not based om law but

rather lau is considered as a system of rules for the regulation of socdal

relations.

726 Pal considered that there was little objection to the substance of the
article but the question of its placenent should be considered. He, and

subsequentiy Rogenne, concurred in the suggestion hy Elias that the article ©
be deleted and its central idea introduced into the following article. Ago

drew attention to the real and practical difficulties arising or of tho

‘disagreement over the use of the term "right". If it was considered that the

question was not one of rights but rather of a faculty tho problem still

remained of determining whether a faculty should bo wmilimited. Bartas

intervened again to argue that present practice showed thet. certain atates

needed to be able to request the amendment of a treaty without boing ipso

facto suspected of trying to avoid their obligations. Ruda shmired tho fears

‘expressed ty others concerning the postulation of an obligation toc onsider
in good faith and agreed that the article might be deleted end article 68

expanded to include a part of it. Tumkin suggested that tho Commission treat

revision the way it had treated termination and require agreenent by all the

parties. Paredes suggested that a faculty could give rise to a right in tho

event of its exercise being impeded in any way. Castren stated that he
found both the substance and form of the article accoptable, and concurred

. With Bartos in pointing to the distinction between denmeiation of a treaty

and a mere proposal to amend it. Briggs stated again that he favoured the

retention of the article. Yasscon differed with Tunicin on the question of

rights, since in his view it vas certain that any party to a treaty had tho

right or the faculty to propose on amondment to.it. That right or faculty

was part of jue“cogens. El-lrien agreed in genoral with Tassean and uith

the way the article hed been drafted. Tunkin had intervencd apain to say

that where a treaty contained a revisio clavse, the clawe would apply

but where it had no such clause then a rule for arendront sinilar to that

laid dom in article 0 for termination was obviowly appropriate.

Article O,required in addition to the agreement of all the parties, the

consent of not less than trvo-thirds of the states uho had dram up the

treaty. Whore a treaty vas ollent, it was better, thereforo, to adhcre to

the maninity rule and to require the consent of all the states partics for

convening the Conference. (Without referring to the Laos Canference,

Tunkin no doubt hed this cituntion in mind.) De Luma pointed out that the

problem involved was that of reconciling the requirement of treaty stability

with the dynamic needs of international relatims. He could not agree with

the opening proviso of tho article embodying the notion of an obligation to

consult, but would see no objection to the next article inclwiing the

right of consultation. Rosenne stated that after further reflection he had

concluded that, subject to drafting changes, the article would serve a

useful purpose. Verdross was tilling to see the opening pessage of the

article dropped, but not for the reason given by Bartos that it would be

contrary to jus cogens. He shared Ago's doubts also as to whother an

obligation such as that contained in paragraph (b) of tho article

existed. Arechaga agreed to the deletion of the articlo becaweo of the

difficulties it raised. Reuter agreed vith the general idea expressed in it

though not its drafting, end considered that the articlo and the next

succeeding one should be amalgamated into a single article. He pointed out
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that the problem of revision vas connetted with that of reservations, and.
doubted if the Comlssio could go so far os to propose quesi las-malring

clauses such as tinose suggested by Tumkin and lachs applicable to oll |

situations. Tsurucka expressed the need for stability of the legal arder.

He was not opposed te tho Commission:drauing up provisions describing a _

technique for the auchdment of treaties providing tho maninmity principle

or its corollary, consent of all parties to the earlier treaty, vas

respected. ,

73» The Special Rapportour pointed out that the article was intended
to be intreductory and he would be prepared to withdraw sub-paragraph (a)

of the article, but thought that the provisions of sub-poragraph (b) should ©

bo retained in some form in the following article. He did net think parties
to the original treaty should be given a right of veto over the calling of

a conference for its arondments and the Commission should probably not go

beyond a statement of tho right to be consulted. He undertook to prepare

a revised version of tho'article and also the prededing and following ones.
Ago pressed again far deletion of the suggestion which he felt ves contained

in sub-paragraph (b) of the article imposing an obligation of. gocd faith

in receiving a proposal for amendmont if the proposing party ras also not

obliged to act in good faith. Iiu then stated that in his vieu the article

fulfilled a useful purpose, and should be retained as a separate articio.

After dome further discussion it was agrecd that the Commission accept the

Special Rapporteur's offer to redraft the three articles in question,

The The Chairman subsequontly submitted the follosing redraft of
the article proposed hy tho Drafting Coadttea:

A treaty may be amended by agreement betveen the partics.

The rules laid dom in Part I apply to such agresnent

excopt insofar co the treaty or the established rules of

an internstional orgenigation may otherwise provide.

Ago. suggested that the phrase ‘rules laid dom in Part I apply to such

agreement" seemad to imply that the agreement vould have to be in written

form. Tho Special Rapporteur confirred Ago's understanding. Tunkin

considered that tho second sentence could be deleted without loss. The

Special Rapporteur oxplained that the second sentence tas intended to

safeguard special clauses concerning revision. Briggs, Resenne, Yassoen

and Verdroas suggested drafting changes. The Special Rapporteur proposed

that at the beginning of the second sentence the words “if such agreement

is in uriting" be inserted. The Drafting Comittee's rcdraft of the

articlo; amended as propesed by the Special Rapporteur, ucs cdopted

unanimously in the follexing fornt — .

A treaty may be amended by agreement betieen tho partics.

If it is in writings the rules laid dorm in Part I apply

to such opreenent except insofar as the treaty or the

established rules of an international orgenigctian may

othorvise provide.

5. It will be noted that the article is a substantial redraft of
Poldock's draft article 67 on which it is based. Much of the discussion

turned on the question of treating revisios like termination, but the

. Ganmission declined to impose the unanimity rule, advesated aly by

Tuniin and Lachs. The present formulation is not as flexible as might be

desired, and in treating emendmonts like new treaties may reflect unduly

the desire of some members. to avoid any encroschnent m the principle

cta sunt servanda. (Tno debate in tho Sixth Committes my indicate that

Strict rules on revision ond anendrents do not create problems for those
who accept the notion of invalidity of wmequal treaties.)
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Article 66 (Neuw)(Right of a Party to be consulted in regard to the amend-

ment or revision of a treaty) |

766 The article, which tas former article 685. provides:

‘le Every porty has the right to be notified of any proposal to

amend or revise the treaty and to be consulted with regard to

the conclusion of any instrument designed to amend or revise

it.

2« Paragraph 1 doss not apply to an’anendment by which certain of

the partics propose to modify the application of the treaty

as between themselves alone, if such amondrent of the treaty

as between the parties .in question «

(a) does not affect the enjqyment ty the other parties of
their rights under the treaty;

() dass not relate to.a provision derogation from which
is incorpatible with the effective execution of the

objects and purposes of the treaty as a whole; and

(ec) is not prohibited by the treaty.

3. Except insofar as the treaty may otherwise provide, tho rules
laid dorm in Part I of these articles apply to the conclusion and

entry into force of any instrument designed to amend or revise a

treaty «

17> In introducing the article, which vas discussed simultaneously
with former articles 67 and 69, the Special Rapporteur explained that

articles 68 and 69 {as formerly numbered) pose the important problem of

maninity in the special context of revision. Ths fimienental rule

expressed in article 69 tas that an amending or a revising inotrumnt

vould not be binding on states who hed not become partica to it. He wished -

tho Comission's viero on his approach, which tes of a tentative charactor,

and pointed to the alternative of treating revision of a somsuhat analogous

determination vhich required the agreement of all partics wmder article 0.
Briggs thought article 68 should consist of paragraph 1 alone and that para-

graph 2 should be dropped. Yasseen also expressed reservatics about para-

graph 2 of the article. Tunkin considered that article 68 (and 69) did not
deal with amendment or revision of treaties but wlth tho canclusian of a

nev treaty, a problem outside the present discussio. Doe Luna favoured

the stipulation in paragraph 1 of article 68 of a bight of consultation.

Pal considered that paragraph 2 should be retained. Rosenne supported,

in lieu of an absolute unaninity rule, the absolute right of all parties

to be notified of a proposed amendment and, therefore, to article 68

paragraphs 1 and 3, subject to drafting changes. Rudéa set out the two

alternative approaches previously referred to ty tho Special Rapporteur,

Tumkin and Rosenne but did not commit hirself. Arechaga considered that

Tunkin and Briggs differed less on substance than in tioir approach on the

three articles and suggested three separate articles; firstly, a statement

of the possibility of concluding inter so agrcerents (orbodied in peragraph 2
of article 68); secondly, a provision dealing with the effects of such

- agreements as in paragraph 3(b) of article 693 and; thirdly, the rule of

estoppel in event of prior notification embodied in paragraph 2 of article

69. Reuter considered that article 68 dealt with a much broader right than
that to be consulted, thich was the right to participate in a negotiation

if entered into freely. He, therefore, favoured paragraph 1 of article 68
being amalgamated with article 67 in poragraph 3 of articlo 68 and becoming
a separate article. Tunkin stated that so long as it was mde clear that
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an inter se agreement did not constitute a revision of the earlier treaty
but was in effect a separate treaty, he could gmerally agree to tho.

substance of paragraph 2 of article 68. The Special Rapporteur stated

that his purpose had not been to lay dom oa code of techniques for treaty

revision, ths whole subject of techniques was largely a political one which

he had endeavoured to avoid. His whole purpose had been to analyse the

existing practice in order to ascertain whether there vore any elements
deserving or needing formalisation3 ane such element vas o vory important

point of law erbodied in paragraph 1 of article 68, the right of all parties

to a treaty to be consulted concerning any transaction relating to its

provisions, Its purpose vas to deal with a case where soms of the parties

might supplement or vary tho provisions of a treaty as between themselves

alones

. 786 The Special Rapporteur in introducing the following redraft

pointed out that it constituted an essential complerent to the preceding

article, primarily on the questi of manimity of the parties.

Anendrent of multilateral treaties

1. Bvery party to o multilateral treaty has the right, subject
to the provisions of the trenty; .

(a) to be notified of any proposal to amend it and to

a voice in the decision of the parties as to the action,

if anys to be taken in regard to the propogal;

(b) to take part in the conclusion of any instrument

drayn up for the purpose of amending the treaty.

2. An instrument amending a treaty dose not bind any party toa

treaty which does not become a party to that instrimont,

unless it is otherwise provided by the treaty or by the

' established rules of an international organisation.

3. The effect of an amending instrument on the obligations and

rights of the parties to the treaty is governed by articles

he The application of an amending instrument as betveen the
parties thereto may not be considered as a breach of the

treaty by any party to tho treaty not bownd by such

instrument if it signed, or otherwise consented to, ths

adoption of the text of the instrument.

Se If the bringing into force or application of an amending

instrument between samo only of the parties to the treaty

constitutes a mterial breach of the treaty vis-a-vis tho

other parties, the latter my terminate or suspend the

operatian of the treaty under the conditions laid dowm in

article he.

He explained that the provisions of the redraft were based m the original

texts of former articles 68 and 69, and on the discussion in the Comission.
Paragraph 1 of the new text set forth the right of every party to a

mujiilateral treaty to be notified of any proposal for its amendment and
to participate in the negotiations. The redraft took into account the

view held ty some members that the article should specify the right —

of every party not merely to be consulted and to participate in the

negotiations but also to have a voice in the decision to bo taken

subject to the proviso contained in the paragraph. Same of the texts of

the now article 68 vere taken from the text of the original draft of
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dealt with the not unconmon situation where tie partiesset out to codify Seg
She Gaby Fic ok vo vin os tas we rice ek ag

Recs ripeplntory seghiadeacatall ong Yerdross. considered thet the mew =.
a ee eee

ares deco

an article (69) see saad 4 alecrtdan SA 2; ; The: Spetial
_- Rapporteur expressed the view that Briggs suggestion would troy the
Bcc Papeete dig Bn hg xn. emaghlareded iagesgh cre a
“@stuppel in the.case ofintersé agreements that were notintended es such «
» but came inte being es 8 Of some parties staying out of the anending ie
process. Tunkin considered-paragraph too categorical. He Suggested the

“deletion of paragraph 5 of the article as it wad cesentially already covered —
in-article 4:2, pxeagraéph 1, Arechage covourred in Tunkin's suggestion.

_covereangangectientoe fait orcs on mayer gata et

is @ 9 Bpecial Rapporteur explained, in
4p Seine + Ws. tn favour of a text.

i aren ermen eee a :
ts The ® 4 expressed surprise to lesrn that tere -
Sek tn eag& discovering Aaah PURE tal Yoled $0. the ateptiof = text
«of an instrunent, : ok ry et ae

2 iP geucting sgueesiiow: wets am Gouasang paragraph h, After some
5 Cane Hearne 9 vas aes, oe ce we artictns Of set) fas
e os mane _e re . seperate re ae

Sa peek ts et eehag the eit eres. ca

: ay. da aera pouting eg heety deen ces Mink ug
a ee ee oe we

a to) efter of th auntie erm coer
wee.
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3. The application of an amending agreement as between the

States which become parties thereto may not be invoked by

. any other party to. the treaty-as a breach of the treaty.

af such party signed the text of the amending agreement

or clearly indicated that: it did not oppose ee amendment.

80, ‘The Special Response. explained ‘that: in the redrafts of the
“two articles (68 and 69 as then numbered) a more clearcut distinction had _

_ been drawn between amendments originally designed to apply to all the
“. parties and those intended to apply toa restricted group only, At the

Suggestion of Ago it was agreed that the words "as between". should be

_substituted for the words "in relation to", . Bartos did not understand the
reservation in paragraph 1, beginning with the words “subject to" since
‘the established rules of an international: organization could not deprive

_= states. of the right to be: notified of a proposal to amend the treaty. To so

> Suggest would be to sanction: the inequality of states, Ago explained that
when the Constitution of the ILO, for example, was amended, notification was

sade to all the members of. the Il@. Moreover, in the case of WHO, the

= organs of that organization were empowered within certain limits to amend
-, treaties without any notification or negotiation and that authority was

accepted in advance by the nenbers.. Bartos pointed out that even in WHO the
States had to be duly informed and could raise objection. Yasseen, Tunkin,

Paredes and de luna all shared’ the concern of Bartos. Briggs, Rosenne, Ago

-.<sand Amado-stipported the text draftedy Bartes suggested a drafting change,
-- pequiring notification. The Special: Rapporteur. aid he could aécept the
“dnsertion of the words "to have thé proposal commmicated to it and" after

‘the: words "every party has the right", Paragraph 1’as so amended was
4, Spproved unanimously, and paragraph | 2 was-then approved unanimously. Some

-” further discussion then ensued conterning paragraph 3. over the question of
‘the implication of the phrase “that.it did not oppose the auenduent", —__

fsuruoka stating thet. a vote in favour of a proposed amendiient was ie a
promise’ of ratification, aiid Bartes pointing out that ratification was. -

indispensable. Tunkin stated that neither a vote nor the signature of the -

text could be regarded as: a, definitive state's attitude. After some further -
_ @iseussion, paragraph 35 with the Ansertion of the word “otherwise” before —

«<< She words “clearly indicated", was adopted by 13 votes to none, with 5

a ~ abstentions. The-article as a beac. as amended, was adopted unanimously,
=~ as. follews: oe as ee eae : = ;

z.: Suentinngtt, we: %. miltilsteral treaties

Les Viena: ‘itis proposed ‘that a nlétiaters) treaty should
‘be amended in-relation toall the parties, every party

has the right to have the propos2l communicated to it, and,

_ Subject. to: the provisions of the treaty or the aetemtiawes
rules of an. Antec aah Seae, pecans

fa) to take part in” the Heciataa as to the action, ag anys
“to be: taken in re to its”

(b). to take part in the conclusion of ta agreement for the
anendment of the Recs thes

5: Gites ahheridee peGrilieaky the ieety or by the established ;
mis “wules of an international easton ens ie Fe =

z (a) an ‘Mietbiniont anending: a tipdaey does not ‘plita: any See |
to he ‘wonty watey ‘does not betome a party = ie Sareapants

= o the. ettect ee ‘the sronding agreonent: 4 is. censetns by

se ee .
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ee 3 = Bes The sepa dintdee of: an meeting: ag: iain as ‘heivenn ‘the States
: So which become parties thereto may nob -be invéked by any other

a eee ' party. to the treaty as a breach. of” the treaty if such party
Bet terse yh signed the text of the . ending. agreément or‘has otherwise aa

; clehy indicated that - did not oppose ihe amendment. ae

‘61... - This article, as now 1 dvatteds ‘covers the situntion where it is
originally intended that all parties eonour in the proposed amendments but

it subsequently transpires thatsome do not. It should, therefore, be

dicferentiated from situations. ‘covered an the next article of inter se
agreements intended as. stch abe imitio, It should :be noted that paragraph
2(b).as now drafted is stricter than Waldock's original formulation in. that

it treats anending instruments. y reference back to article 63) as a

“subsequent treaty. This incorporates on:-e¢ again the view of Tunicin and= aa
_Lachs that inter sé agreements are not essentially revisions of treaties but

“new treaties, and hence. the problem is one of conflicts of. treaties(i.e.
treaties having incompatible provisions), rather than revision, Paragraph 3
is a reformation of the provis ons of former paragraph 2 of article 69

“* providing for. estoppel, but leaves less latitude inTM providing that only -
“parties which sign the- text-of “amending agreements or have otherwise ¢léarly
“indicated that they did not: oppose. the amendment are-estopped from invoking
“the application of ‘the: amending” agreement as’ a breach “of ‘the origthal ‘treaty.
<The @arlier formulation used Leoser-language,sroviding inerely for- ; whe

notification’ and consultation, taking part im the adoption and dking no =. = =

objection to amendments, The article as now drafted probably represents:

progréssive developnent-rather than oodification, and: Lays dew. stricter
rules than maybe desirable if: inte e agreements are to provide a
eer element ‘of. ane seeaty, relations.
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ee Sean to modify multilateral treaties between certain
of the parties only, :

82. Article 67 which was former article 69 (considered in cons
junction with the two preceding articles) was introduced by the Special
Rapporteur as embodying the fundamental rule that amending or revising

instruments would not be binding on states that had not become. parties

to its The discussion of the article largely parallelled that of the pree:+

ceding articles. Tunkin stated again that he considered that the same

principle shéuld be applied to amendment of treaties as it had been

applied to termination. lLachs concurred. Rosenne felt that no party
should have. the right of veto aid no amendment would become binding on

states which.had not consented to ite Ruda supported the view of Tunkin

and Lachs that inter se treaties did not really constitute amendments,

although he was not opposed to inter se treaties. Arechaga agreed with
funkin that.the problem of inter se agreements was different from re-
vision, but did not consider it justified the deletion of provisions. on

the subject, sinte inter se agreements had become in practice a necessary
safety valve for the adjustment of. treaties to the dynamic needs of inter-
national society. Part of the preceding article might better be combined

with this. Arechaga felt. that the Commission should not lay down the

general rule that the. minority would be obliged to ‘surrender the benefit
of participating in a treaty revision. ‘unkin intervened again to em-

phasize that inter sé treaties should be treated as distinet from re-

vision since they constituted in effect a sepatate treaty. The Special
Rapporteur stated that while he would be prepared to accept & greater ©

separation between the provisions on inter se agreements and those on
revision, he would strongly oppose the exclusion of inter se agreements,

which constituted the orux of the whole problem, and without a reference |

to. this procedure the three articles on the question would become meaning-
‘sLesse El-Brian-supported the idea of treating inter se agreements as a
Separate case in a separate article. Deluna pointed out. thet the inter’
se procedure constituted the most ceeeaty: usedpecveds. for the revision
of treaties.

53. <>< mic Special Rapportsue Biated het 16 sented, aomemat unreci
to try and draw.a distinction between an amending treaty and. a new treatys
Ago thought that it would be dangerous to say only that an. inter se. agreement
violating the treaty ‘vis-d-vis other parties would give those other parties

the right to #e¥minate the eerlier treaty. The Commission should add that

those parties would also be able to make a claim based on state responsi= .
bility. ‘The Special Rapporteur pointed out that a party which had partici-

pated in e revision could not afterwards maintain that ites rights had

been violated bythe revision or thet the original treaty applied as

petween itself and the parties to the new agreement, which was a form of

estoppel. He offered to redraft the article together with the ‘two
preéeding articles, and-it was ‘80 decided.

8h. The Special Rapporteur subsequently introduced @ substantial
reformulation of the article. After some further discussion, turning

chiefly at the righ@ to be notified, iat ‘article was retexred back to
the Drafting Comittee.

85. The Drafting Committee ‘pcb bechantiy prcpeeed & weteatt of ths
Article, which left the provisions of the article atery wonhanget
except for some drafting we :

86. After further discussion, the Article was adopted by: 16 votes
to 1 with 1 abstention, (Bartos), in. the following form:

"1, . wo-or more of the parties to a multilateral treaty may enter

into an agreement to way the treaty a8 between ‘theinselves alone
if -
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(a) ‘the possibility of such agreements is provided for
by the treaty; or_

(b) the modification in question -

(Qa) does not affect thé enjoyment by the
Qther parties of their rights under the treaty

‘or the performance of their obligations;

(ii) does not relate to a provision deroga-
tion from which is incompatible with the ef~

fective execution of the objects and purposes

of the treaty as a whole; and ne

(434) de not prohibited by the treaty.

2. Except in a-case falling under paragraph (1)(a), the conclusion
of any such agreement shall be notified to ‘the other parties to

the treaty. Fai Reade ae

This article as drafted covers amending inter se agreements intended from

the begiming to be such. While it ie based on former article 69 (A/CN.
4/167/Ada-1), it will be noted that.it is a substantial reformation. ‘The

article probably represents a compromise between Tunkin's view that inter

se agreements should not be covered in the éraft articles at all (singe
they are separate treaties) and the views of those such as de Tuna and

~Yasseen who felt that inter se agreements provide useful device for reflecting

changes in treaty relations. It should be noted that while article (1) was .

adopted unanimously, paragraph (2) was adopted by 13 votes to 1, with 4
abstentions - (Rosenne, Castren, Bartos and Lachs); the flexibility missing
from article 66 may to some extent be taken care of by the provision at the

beginning of paragraph 26 Some thought should perhaps be given to whether
the compromise embodied in this article should be left alone or reconsidered

in conjunction with article 66+
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Article 66. (Hodification of a Treaty by a subsequent Trea by subsequent

practice or by Customary Law.

87. This article which was adopted unanimously, provides: “The opera.
tion of a treaty may ‘also be modified ~

(A) ‘by & subsequent treaty between the parties relating to the
same subject matter to the extent that their provisions are

incompatible;

(B) -by subsequent practice.of the parties in the application of
the treaty establishing their agreement to an alteration or

extension of its provisions; or

(¢) by the subsequent emergence of a hew rule of customary law
relating to matters dealt with in the treaty end. binding upon

all the parties."

This article is based on former article 73 (Document A/CN, 4/167Add.3 Fascicle 1)
which in turn incorporated the second branch of the interetemporal law, which

had been dealt with in paragraph 2 of original article 56.

88. The inclusion of the article in the section on modification of
treaties rather. than in the section.on application was in itself a subs tan-

tive decision. (The complexity of the question is’ to some extent indiceted
by the fact thet, as previously noted, this element of former article 56 was

originally treated by Waldock as a question of application of treaties; was

subsequently treated by him, on instructions of the Commission, under inter-

pretation of treaties; and ultimately und its place in the section on modi-

fications) It will be recalled that/Tirst branch of the inter-temporal law --
the principle thet the terms cf a treaty are to be interpreted in the light of

the rules of international law and of the Linguistic usage: current at the time

of its conelusion,. (former article 70 paragraph 1 (B), document A/ON.4/167 Add 3

Faseicle 1), was eventually embodied in paragraph 1.(B) of article 69. - The

second branch of the interetemporal law -- the principle that the legel effects

of a treaty, as of any other legal act,. are influenced by the evolution of the

law + is embodied in paragraph (C) of this article. It may be observed that

whereas the first branch of the inter-temporal law clearly concerns the inter-

pretation of treaties, the second can be regarded either as a question of

interprétation of treaties or of the application of ihe rules of international

law to it. By comparison with the original article 56 (2), article 68 is more

conservative; article 56 (2) had stated simply that the application of a treaty
shall be governed by the rules of international law in foree at. the time when

the treaty is applied, whereas article 68 (C) provides thatthe operation of
a treaty may be modified ty the subsequent emergence of a new rule of customary

lew relating to matters dealt with in ‘the treaty and binding upon all the

parties. ‘he article also, of course, ineludes in paragraphs {A) and (38)
provisions for modification by subsequent treaty and by subsequent practice,

under strictly regulated conditions, Given the controversial nature of the

questions dealt with in the article, it Would seem to represent an acceptable

compromise between the points of view of those desiring to provide for the
need for change and those wishing to ensure stability in the law, The pos-

sible implications of paragraph (¢) for the Canadian position on Law of the
Sea should also be borne in mind.

Section Ill- Interpretation of Treaties.

89. A number of members of the Commission had expréssed doubts as’ to the
possibility of developing articles on this question, and the production of

articles on this topic represents 4 considerable achievement by Waldock and

by the Commission. ‘
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Article 69 (General rule. of interpre tation)

90% Tais article, which was adopted wnanimously, provides:

Sls A-treaty shall bé interpreted in good faith in accordance with
the ordinary meaning to be given to each. term @

(2) in the contect of the treaty and ‘in the light of its
* objects. and purposes, and

(>) in, the light of the rules of general international law
in force at the time of 4ts conclusions

26 The context of the treaty, for the purposes of its interpre ta-
tion, shall be understood as comprising in addition -to the

treaty, including its preamble and annexes, any agreement or
instrument releted to the treaty and reached or drawn up
connection with its cotclusion.s f

5s There shall also be taken into account, together with the

context,

(a) any agreement between the parties regarding the inter-
pretation of the treaty;

(b) any subsequent practice in-the application 6f the treaty
which clearly established ‘the understanding of all the

parties regarding its interpre tation.".

91. It will be noted that thie article embodies elements originally
contained in articles 70 and 71 (A/CN.4/167/Add 3 Fascicle 1). The paragraph
1 is:simply the former article 70 (1) with the change that the objects and
purposes of the treaty are now stressed_in paragraph 1 (A) in lieu of the
phrase “in the context of the treaty as a-whole. This was done mainly at
the urging of Tunkin and Lachs. (Paragraph 1 was adopted by 12 votes to none,
with 3 abstentions). It is worth noting, however, that paragraph 1 (B) of
article 69 remains almost identical to paragraph 1 (B) of original article
70, although Tunkin pressed strongly for the deletion of the words “in force

at the time of its conclusion." Paragraph (2) of article 69, (adopted

unanimously), incorporates paragraph 1 of former article 70, while: paragraph
3.of article 69 is based in part on paragraph 2 of article 71. The signifi-
cance of the changes made is mainly that in the descending order of sources

of interpretation laid down in the artible, preparatory work is not referred

to all as a primary source, largely as a result of the views of Tunkin end

Lachs, but some other members shared their views, snd while subsequent practice

is ineluded, it is de-emphasized. ‘The importance of the article is essentially
that it-could bring about uniformity of practice in interpretation, and this

purpose seems adequately served by the article, whatever doctrinal dif ferences

it may provoke. (Possible relevance of article to interpretations of such
terms as bays or territorial waters should, however, be borne in mind.)

Article 7Q. (Further neans of. interpretation)

92. This article, adopted by 13 votes to none, with 2 abstentions (Ruda
and Yasseen) provides:

93. “Recourse may be had to further means of interpretation, inéluding
the preparatory work of the treaty and the circumstances of its conclusion,

in order. to verify or confirm the meaning resulting from the application of

article 69, or to determine the meaning when the interpretation according

to article 69 -
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(a) leaves the meaning ambiguous or Obsoure; or

(3) leads to a result which ie manifestly ebsurd or unreasonable
in the light of the objects and purposes of the treatys"

Ihe The article ie based in part on former article 71 paragraph 2 (A/GN.
4/167 Add 3 Fascicle 1), and lays down the various subsidiary means of inter-
pretation which may be resorted to when the primary sources and rules provided

for in article 69 have proven inadequate. The controversial question of the

value of preparatory work and circumstances of conclusion of the treaty is

settled by the provision making recourse % them permissible as means of

interpretation only to verify or confirm the meaning regulting from the prior

application of article 69 or to determine the meaning when the application

of article 69 leaves the meaning ambiguous or obscure or leads to.a result

manifestly absurd or unreasonable in the light of the objects and purposes

of the treaty. The views in the Commission varied from those of Ruday who

did not want preparatory work referred to at all, to Yasseen, who thought

it should be emphasized more, with most of Commission somewhere in between.

Rosenne and Agoy in particulary thought if wirealistic to attempt & prevent

recourse to travaux préparatoirés. While the article reflects the majority
view of the Commission, it may raise doctrinal disputes ms 6th Committee,

e

Article 71 (ferma having a special meaning)

956 This article, adopted 14 votes to none, with one abstention

(Paredes), provides: “Notwithstanding the provisions of paragraph 1 of
article 69, a meaning other than ite ordinary meaning may be given to a

term if it is established conclusively that the parties intended the term
to have that special meaning.” ‘The article is based on former erticle 72

(a/cw.4/167/Ada 3 Fascicle 1), but in order & reflect criticism made by
Ago and geome others thet interpretations intended to give the fullest weight

and effect to a treaty. wouid necessarily embody an extensive approach, the

article refers to.terms having a special meaning instead of laying down. the

more commonly accepted view, that the natural and ordinary meaning of a treaty

be given effect. ‘he usefulness of article is somewhat doubtful, but it

could have some importance in determining on whom the burden of proof falls,
and it is backed by considerable jurisprudence. Moreover it helps fill the

general need for uniformity of practice in interpretationsof£. treaties, and

seems acceptable as suchs

Article 72 (Treaties drawm-up in two or more languages)

96. This article, adopted unanimously, providest

"le When the text of a treaty has been authenticated in

accor@ance with the provisions of article 7 in two or

more languages, the text is authoritative in each

language, except in so. fer as a different rule may be

agreed upon by the parties.

26 4 version drawn up in a language other than one of those

in which the text of the treaty was authenticated shall

also be authoritetive and be considered. as an authentic

text if +

(A) the parties so agree; or

(3) the established rules of. an international organization

so provide."

M7 The article incorporates, with only slight changes, ‘the substance

of former article 74 (4/CN.4/167/ada 3 Fascicle 2), and seems acceptable.
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Article. 73 (Interpretation of treaties having twe or wore=texts)
pm lars

“98 This article; which was adopted unainously, provides:
mes .

1, .@he different authentic texts of a treaty are equally

authoritative-in each Language, unless the treaty.itself.

provides that, in the event of divergence, a particular

text shall prevail.

Qs: “The terns of-a treaty are presumed to have the same

weaning in each text.’ Except in the case referred to in

/paragraph 1, when a coiparison.between. two or more

authentic texts discloses a difference in the

éxpreSsion of a term and any restilting asbiguity or

obscurity is not removed by the application of articles

69-72, a meaning which so far as possible reconciles the

different texts. shall be adopted,

mae The article is an ‘abbreviated version: of former article 75 but

Stealso deletes the clause for providing that where the meaning of one text

is clear ahd the other is not clear, the former would be’ adopted... (This is

now left to interpretation) The provision contained in paragraph 5 of the

original version concerning possible use of non-authentie texts when ail

Other methods of interpretation have failed to yield.a meaning was also

dropped on the grounds that. it might be dangersus.. The article should prove

generally acceptable in its present form,
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PERMANENT MISSION OF CANADA TO THE

ror ean OFFICE OF THE UNITED NATIONS
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FM COMCENTRE GENEVA OCT30/64 CONFD

TO COMCENTRE OTT SVC201 IMMED

REF OURTEL 1405 OCT29

PLEASE MAKE FOLLOWING AMENDMENTS:

PAGE1,PARA1,LINE 4 QUOTE COMPREHENSIVE FORMULATION),PARTEY BECAUSE.

THEY WERE UNQUOTE.

PAGEA, PARAA,LINE 6,QU0TE GOOD FAITH,OF REF TO TERRITORIAL

“APPLICATION, AND OF NOTION OF UNQUOTE.

PAGE4, PENULTIMATE LINE QUOTE ITS DELETION.WHILE CRITERIA OF A UN-

QUOTE.

PAGES, PARAS,LINE 12,QUOTE OTHERWISE PROVIDES UNQUOTE.THIS ART WAS

ACCEPTED BY. UNQUOTE.

LINE 17,QUOTE VOID AND CASE WHERE ONE OF PARTIES FAILED UNQUOTE.

PAGES,LINE 5,QUOTE A FORM OF COLONIAL CLAUSE, IN SPITE OF UNQUOTE.

LINE 7,QU0TE OPPONENTS OF COLONIAL CLAUSES.YASSEEN UNQUOTE.

LINE 15,QUOTE ON THIS POINT),CONSIDERABLE UNQUOTE.

PAGE7,LINE 5, QUOTE EL-ERIAN AND ROSENNE),AND MAY PROVOKE SOME UN-

QUOTE.

LINE 6, QUOTE DISCUSSION IN 6TH CTTEE.WHILE ART IS UNQUOTE. \p
PAGES,LINE 17, QUOTE UNQUOTE,A PROVISION NOT RPT NOT UNQUOTE.

LINE 20, QUOTE POUR AUTRI RPT AUTRIDAND MAY UNQUOTE.

PAGE2Z1,LINE 12,QUOTE DE-RPT DE-EMPHASIZED.THE IMPORTANCE UNQUOTE.

PAGE22,LINE 18 QUOTE SIZED MORE,WITH MOST OF THE COMMISSION UNQUOTE.
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ACTION COPY es

FM COMCENTRE GENEVA OCT29/64 CONFD

TO COMCENTRE OTT SVC200 IMMED

REF OURTEL1405 OCT29

PSE AMEND REFTEL WITH FOLLOWING CCN BEFORE DISTRIBUTION

PAGE SIX LINE 22

DELETE FROM (SEE TO BEGINS:
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FM COMCENTRE GVA OCT29/64 CONFD per 29 106

TO-COMCENTREOTT SyC{98 -IMMED REGISTRY

REF -OURTEL1 401 ‘OCT28

ORIGINATOR: REQUESTS FOLLOWING CCN BE INSERTED. PAGE FOURL40O1 BETWEEN

LINE ENDING. 1966.) AND<LINE COMMENCING COMMISSIONS DECISION ETC.

QUOTE: FOREGOING DECISIONS WERE TAKEN HAVING PARTICULAR: REGARD TO FACT

THAT TERM OF OFFICE OF- PRESENT MEMBERS OF COMMISSION EXPIRES .AT END

OF 1°966° AND: THAT IT WOULD BE DESIRABLE TO*COMPLETE BEFORE THEN: STUDY

OF LAW OF: TREATY AND SPECIAL. MISSIONS, SINCE. THESE DECISIONS. FOLLOW

PREVLOUS: DIRECTIVES OF ASSEMBLY, THEY SHOULD NOT. RPT NOT GIVE RISE TO

CONTROVERSY IN 6TH CTITEE,

Te COOPERATION WITH OTHER BODIES UNQUOTE

COMMISTONS. DECISION ETC ETC
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FM GENEVA OCToS/64 CONFD !

TO EXTERVAL 1405 INMED

REF YOURTEL 1325 OCT20 AND OURTFLS 1401 AND 1402 oCToS

TLC REPORT--Law OF TREATIES

“COMMISSION, PARTLY RECAUSE, AS_IN CASE OF PARTS I AND II,HIS ARTS o\

sTENDED TO BE TOO LENGTHY. AND DETAILED( PRESUMABLY IN. ORDER TO PRESENT ee
COMMISSION WITH COMPREHENSIVE FORMULATION). PARTLY BECAUSE THEY WERE yi
NOT. RPT NOTCAT. LEAST IN VIEW OF SOME MEMBERS OF COMMISSION)UP TO STAN {*

DARD OF THOSE OF TwO. PREVIOUS PARTS, AND PARTLY BECAUSE OF NEED TO

REFLECT IN DRAFT ARTS VARYING POINTS OF VIEW IN COMMISSION: ON COMPLEX

QUESTIONS, SUCCESS OF COMMISSION. IN WORKING OUT AGREED SOLUTIONS HOw-

EVER WAS DUE IN LARGE MEASURE TO WALDOCKS FLEXIRILITY, SCHOLARSHIP

and HARD WORK AND HE DESERVES MUCH OF CREDIT FOR SATISFACTORY RESULTS

, ACHIEVED ‘ON THIS DIFFICULT TOPIC ON- COMMISSIONS THIRD TRYs.<

2.FOR REASONS OUTLINED REFERRED TO IN PARA 2.OURTEL 1401,DRAFT: ARTS

OF THIRD PART OF LAW OF TREATIES, AS THEY EMERGED. FROM COMMISSION (WERE

SOMEWHAT “LESS LIBERAL IN APPROACH THAN THOSE ORIGINALLY DRAFTED BY

WALDOCK AND IN AT LEAST SOME CASESCSEE COMMENTS BELOW on OBJECTIVE

REGIMES AND ON RIGHTS AND OBLIGATIONS FOR INDIVIDUALS) COMMISSION MAY

HAVE BEEN OVERLY CAUTIOUS. IT IS OF RELEVANCE THAT AS APPEARS BELOW
SEVERAL MEMBERS ABSTAINED ON VOTES ON: SOME ARTS,

5.FOLLOWING. DECISIONS. SHOULD BE NOTED:

CA) REQUEST THAT GOVTS COMMENTS ON THIRD PART BE AVAILABLE BEFORE ~~

COMMENCEMENT OF 18TH: SESSION OF ILC: IN 1966.
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CB)NOT RPT NOT*TO DEAL WITH QUESTION “OF LEGAL LIABILITY ARISING FROM

A FAILURE TO PERFORM A TREATY OBLIGATION RAISED IN ORIGINAL FORMUL-

ATION OF ART 55). SUCH QUESTIONS FOR: INSTANCE AS GENERAL PRINCIPLES

GOVERNING REPARATION TO BE MADE FOR A BREACH OF A TREATY AND GROUNDS

THAT MAY BE INVOKED IN JUSTIFICATION FOR NONPERFORMANCE OF A TREATY

CALSO TOUCHED. ON IN ORIGINAL ART 55) WERE LEFT ASIDE TO BE INCLUDED

IN SEPARATE STUDY OF STATE RESPONSIBILITY: (SEE HOWEVER ART 63: AND

COMMENTARY ON IT. WHILE THESE DECISIONS SEEM CONSISTENT WITH NATURE

AND SCOPE OF TOPIC SEE TREATY SECTS COMMENTARY OF MAY1( PAGE 2)0N

DESIRABILITY OF SUPPORTING DUTY TO REFRAIN FROM ACTS CALCULATED TO

FRUSTRATE OBJECTS OF TREATY. .

(C) QUESTION OF SUCCESSION OF STATE AND GOVTS WHICH AROSE IN CONN-

ECTION WITH TERRITORIAL SCOPE OF A TREATYC FORMER ART 58) AND EFFECTS

OF TREATIES ON THIRD STATESC FORMER ART 61),WAS ALSO LEFT ASIDE FOR

SEPARATE STUDY OF STATE SUCCESSION. AS NOTED BELOW IN DISCUSSION OF

ART.57 QUESTION OF TERRITORIAL SCOPE PROVOKED POLITICAL DEBATE ON

COLONTAL CLAUSES, SIMILARLY QUESTION. OF EFFECTS OF TREATIES ON THIRD

STATE BROUGHT OUT DOCTRINAL DIFFERENCES NOT RPT NOT UNRELATED TO

POLITICAL ATTITUDES,

CD)NOT “RPT NOT* TO INCLUDE PROVISIONS DEALING WITH POSSIBILITY OF

_ EXTENSION OF A TREATY “TO TERRITORY OF A THIRD STATE: WITH ITS AUTHOR-

IZATIONCFORMER ART 59).GROUNDS OF DECISION WAS RARENESS OF PRACTICE,

BUT QUESTION ALSO PROVIDED OPPORTUNITY FOR FURTHER LOWKEY. EXPRESSIONS

OF ANTICOLONIAL SENTIMENTS.

ee
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“STRONG RESERVATIONS ABOUT ITS INCLUSION AS°A LEGAL PRINCIPLE FORMING

AN INTEGRAL - PART: OF; FUNDANENTAL RULES CONCEPT. MAY-BE> EXPECTED TOs IN

GENERAL ACCEPTANCE AS-A PROGRESSIVE LEN

RARY INTERWATIONAL LAW AND ‘ART AS A WHOLE SHOULD PROVE: GENERALLY

ACCEPTABLE IN. 6TH CITEES i

DeF ORMER ART 96 CINTER-T ENPORAL LAWIWAS DELETED AND A REFORMULATION OF

+ ASPART.OF1T INCLUDED AS ART 68 IN S2CPs0N MOD IF ICAT TON, CDESCUSSED

= BELOW). PRESENT: ART 56(A PPLICAT ION OF A TREATY: INS POINT: OF (TIMED ADOP-

TED- UNANIMOUSLY,BASED ON FORMER ART 57, PROV ID JES. -AS FOLLOWS#QUOTE (1)

PROVISIONS OF. A° TREATY DO-NOT RPI- NOT APPLY TOD A. PARTY IN RELAT I OW TO

ANY FACT. OR: ACT WHICK TOOK. PEACE OR -ANY SITUATION WHICH CEASED = TO

EXIST ‘BEFORE OF ‘TREATY WITH RESPECT “TOS THATbiATE “OF ENTRY INTO FOROwo

PARTY UNLESS CONTRARY: APPEARS. FROM TREATY. (2) SUaJEET TO ART. 53, PRO-
VISIONS OF A TREATY DO NOT. RPT-NOT APPLY “RO arty IN’ RELATION To

ANY FACT#OR ACT WHICH TAKES PLACE “OR ANY SITUATION WHICH EXISTS AFTER

TREATY, HAS CEASED TO BE IN FORCE WITH RESPECT TO.THAT. PARTY. UNLESS

TREATY OTHERWISE PROV 1DBS.UNQUOTE. THIS ART WAS ACCEPTED BY COMMISSION

AFTER. RELATIVELY. MINOR DRAFTING CHANGES. SEVERAL MEMBERS: QUERIED -ORI =

GINAL: REF TO QUOTE FACTS OR MATTERS GNQUOPE AND AREF IN°A LATER.

VERSION TO QUOTE FACTS: AND SITUATIONS UNGUOTE ALTHOUGH A ART WAS.”

ADOPTED UNANIMOUSLY PAREDES MAINTAINED, A RESERVATION CONCERNING.

PROBLEN OF TREATIES WHICH WERE NULL AND<VOID AND CASE’ WHERE: ON OF

“PARTIES FAILED TO PERFORM ITS UNDERTAKINGS UNDER: 4 TREATY<ART SHOULD

Be‘ GENERALLY ACCEPTABLE AS DRAFTED.

Pe ART STG@ERRITORTAL SCOPE OF A“ TREAT YJADOPIED. 16° VOTES..T0 NONE,

ONE <ABSTE N@MBBT 10N (PAREDES) PROVIDES? :QUOTE SCOPE. .OF APPLECATION
Gee

BEST COPY AVAILABLE
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~ PAGE SIX--1495

OFA TREATY. EXTENDS TO ENTIRE TERRITORY OF EACH PARTY UNLESS: CONTRA-

RY APPEARS FROM TREATY UNQUOTE.THES ART IS A MODIFIED VERSION ée

FORMER “ART. 53. PHRASE QUOTE’ TERRITORIES FOR WHICH PARTIES ARE INTERTM

NATIONALLY RESPONSIBLE UNQUOTE CONTAINED IN ORIGINAL VERSION WAS

AtTACKED BY EL-ERIAN AS A FORM OF COLONIAL CLAUSESIN “SPI
TE “OF EAPL-

ANAT ION BY SPECIAL RAPPORTEUR THAT HE HAD USED A FORM OF WORDS ACC-

UEPTED IN OTHER INSTRUMENTS sy OPPONENTS OF COLONIAL CLAU
SES. YASSEEN

VIGOROUSLY OPPOSED. PROVISION, AND MOST
MmBETAS TUNKIN BARTOS AND LACH

GOPHER WEMBERS OF COMMISSION CONCURRED IN: ITS DELETION TO AVOID ANY

- POSSEBLE MISUNDERSTANDINGS.SHOULD WESTERN REPS RAISE QU
ESTION OF

OR SOME PROVISION SIMILAR TO ONE DELETED, (SEE LEGAL DIVS MEMO

MAY1 PAGE 8 CONCLUDING THAT IT SBENS OST. DESTRABLE THAT LAW BE

CERTAIN ON THIS POINT).CONSIDERABLE* OPPOSITION COULD bE EXPECTED
FROM “LDCS AND SOVIET BLOE.

ART 9 8(GENERAL RULE LIMITING EFFECTS OF TREATIES TO<PART IES) ;ADOP-

Te) 14 VOTES TO NONE, ABSTENTIONS, PROVIDES QUOTE. TREATY APPLIES ON~-

LY BETWEEN PARTIES AND NEITHER. IMPOSES ANY OBLIGATIONS NOR CONFER
S

ANY RIGHTS UPON A STATE NOT RPT NOT PARTY TO.1T--SQUARE RACKETS BE-

GIN--WITHQUT ITS CONSENT~-SQUARE BRAGKETS END~-UNQUOTE PRELIMINARY

OTE ON ART-UP TO APRT IN SQUARE BRACKETS WAS 16 FOR TO NONE “AGAINST

3 ABSTENT IONS PRELIMINARY: VOTE ON PART IN? SQUARE BRACKETS WAS 8 FOR,

3-AGAINGT, 7 ABSTENT IONS. (SEE ATTACHED NOTE) BEGINS :-ART IS A MUCH

SHORTENED VERSION. OF FORMER ART $1 AND REPRESENT ATTEMPT AT COMPROMI-

SE BETWEEN VIEW THAT TREATY. CAN CREATE RIGHTS.¥OR “THIRD STATES. AND

VIEW

5 ope! BEST COPY AVAILABLE
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OR A STATE FROM-A PROVISION OF APROVIDES: QUOTEC1)A RIGHT

TREATY TO WHICH IT IS NOT RPT NOT-A PARTY.IFCA) PARTIES INTEND PRO-

VISION TO ACCORD THAT; RIGHT EITHER TO STATE IN QUESTION OR TOA GROUP

OF STATES TO WHICH IT BELONGS-OR TO ALL STATES, AND(BYSTATE EXPRESSLY

OR IMPLIEDLY ASSENTS THERETOs¢2)A STATE EXERCISING A RIGHT..IN ACCORD-

ANCE’ WITH PARAC1)SHALL ‘COMPLY, WITH CONDITIONS FOR ITS EXERCISE PROV-

IDED. FOR IN TREATY OR ESTABLISHED IN CONFORMITY WITH TREATY. UNQUOTE

PARA 1 OF THIS ART IS °A.CONDENSATION OF PARASS(A) AND(B)OF FORMER ART

62CREF ORMULATED AS .ART a 2-A) (PARA? 1 WAS ADOPTED 18 VOTES TO NONE,ONE

ABSTENTION, (VERDROSS) .PARA; 2° WAS ADOPTED 17. VOTES TO NONE, TWO_ABSTEN-

TIONS¢BARTOS AND RUDA)).ART PROVOKED DOCTRINAL DIFFERENCES, ARECHEGA

VERDROSS WALDOCK. AND -ROSENNE HOLDING RIOHTS OF -THIRD STATES: COULD

IVBERIVE DIRECTLY FROM TREATY AS-SUCH WHILE AGO RE

G OUT.OF

STATE..IT SHOULD BE NOTED THAT CONDITI-

QUOTE ESTABLISHED. IN CONFORMITY WITH

TE.A PROVISION. NOT RPT“NOT CONTAINED: IN EARLIER FORMUam 2

ION. WHILE ART IS ATTEMPT TO USE NEUTRAL LANGUAGE, F ORMULATION

DULY RESTRICTIVECSEE LEGAL DIVS MEMO MAY1 RECOMMENDING SUPPORT FOR

STIPULATION POUR AUTREYAND MAY THEREFORE. PROVOKE. DOCTRINAL CAND HENCE,

NNCES“ IN 6TH CTTEE,

1@.ART 61CREV OCATION. OR AMENDMENT ‘OF PROVISIONS REGARDING OBL Ht GSATIONS

OR RIGHTS OF. THIRD STATES), ADOPTED. 14- VOTES: TO NONE,S ABSTENTIONS,

(BART.OS DE LUNA: PAREDES),,PROVIDES: QUOTE WHERE AN OBLIGATION OR A

“RIGHT = HAS IN ART 59:0R ART 6@ FOR A: STATE. FROM°A PROVISION

eed

BEST COPY AVAILABLE
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OF A TREATY TO WHICH 4T-1S NOT RPT.NOT A ~ PARTY,PROVISIONS MAY “BE

REVOKED: OR AMENDED: ONLY WITH CONSENT OF THAT “STATE,UNLESS IT- APPEARS

» FROM TREATY TrAT PROVISION WAS INTENDED TO BE REVOCABLE UNQUOTE.THIS

ART WHILE BASED ON: PARA 3 OF FORMER ARI..S2. EMBODIES CONVERSE: OF NOT <

LON CONTAINED: IN EARLIER VERSION, WHICH STIPULATED THAT “PROVISIONS

WITHOUT CONSENT OF STATE CONCERNED UNLESS CONTRARY, WAS PROVIDED ¢

PRESENT VERSION: PROVID ING FOR REVOCATION OR ANE NDMENT ONLY WITH, CON=

SENT: -OF, STATE “CONCERNED UNLESS TREATY PROVIDES: OTHERWISE: SEEMS: MORE

LIKELY £0 PROVE GENERALLY ACCEPTABLE THAN EARLIER VERSION:

LP.ART “G2CRULES INA TREATY. BECOMING GENERALLY. BINDING THROUGH INTER-

NATIONAL CUST OM) yAD OPTED UNANIMOUSLY PROVIDES QUOTE NOTHING IN ART 58

>To 6@. PRECLUDES RULES SET FORTH IN A-TREATY FROM SEING BINDING UPON

STATES NOT’ RPT NOT PARTIES To Tiat EREATY IF THEY HAVE BECOME SUST=

OMARY: RULES OF -INTERNATIONAL- LAW.sUNQUOTE THIS ART IS A SLIGHTLY NORE

RESTRICTIVE VERSION OF PORMER “ARJ..64 “AND WHILE INTENDED FO REA SSURE

THOSE REGRETTING DELETION OF ARE ON OBJECTIVE REGINES SPENDS. TO LEAN

TOWARDS -TUNKINS VIEW THAT ONLY BINDING RULES OF INTERNATIONAL LAW

= WHICH -CAN, IN HIS VIEW “BECOME, SUCH ONLY -BY CONSENT) CAN CAUSE PROVIS=-

TONS IN A TREAT Y.-TO: SECONE BINDING ON STATES NOT RPT.NOTPARTI£S: TO

Th. EARLIER VERSION: PERMITTED PRINCIPLES OF LAW (RATHER THAN’ RULES)TO

BECONE APPLICABLE TO STATES NOT RPE-NOT PARTIES THERETO: IN CONSKOQUEN-

CE OFF ORMATION- OFAN INTERNATIONAL CUSTOM ENBODYING THESE*PRINCEPLES

EVER,BE ONE .OF EMPHASIS,AND “ART SEEMS ACCEPTABLE.

i2.ART: GSCAPPLICATION OF TREAT.IES.-KAVING INCOMPAT ISLE PROVISIONS),

BEST COPY AVAILABLE

000367 —

fe eee oe maar ae



: Document betes en i a a ae

® ~

BEST COPY AVAILABLE

2 i Le a

OP 1 AY 
. 1)WPUPlLED 1 Ji Y U 92 i 11 UVL MPeVUVIP Cie ouUbJEUL 1

E4235 fF CHAT I FU LIGA LO i iPATE tJ I T TIES

Lol > Ob Ii¢ INC LibBL Li JET INED =I UCORD=

oF OLLOWING PARAS. C2)WHE TREAT Y*.P ot Yr ai= te =

RCT: 7 n° TC y T tT 7 TJEUL LU,0 is Ol 1 Jt -EVCONS TSI ENT 11H,yAND Lit v A LAIER

OF THAT OTHER. I VAIL.6C3)WHE LL

Y“ENE EO LAT TREATY LATI I JB =

Liz i LY iS NOt PI JT T INATED i

1. OF -T-HE sZARLE I I Ly PPL I ONL YT il Ts} Tet

OVI IO wi 4 Ws 2 ww ack LL, ai 4 J /i Las i ile

(4) -ROVISIC twWO.T i te TTBL I t

LAT I 1 YD t I JT INCLUD LL TigS POvEAREL ONE==CA)

hD L LAd tio ft Ji i tL 3 ~ Ld 2 =

3 CBA eT % STATE PARTY 1.0 ITH: TREAT IES-AND“A STAT

a i LY 2k wd As ’ Lt L 1 L J CG)

- i ‘ L t fabs Stale rant i Lod Ad I 1

yd i TY Lk .

(5 C4) 15 ii sd UVIC LQ PBIL IMI IC PAl

Lose J YY GUNULUDL TL i Leak tot o

THE TREATY .U . : red J LAT LO J TS

0 LORITY Lict t YPROVISTLO ;oUT -1S LESS FLEA BL

TH L. / | . 1 E, f a4 VLALL J em ED 0

FO i I Ii fel ISsit LED,ALL JUL INC Off =

BEST COPY AVAILABLE

000368



2WAS &. SHIFT OF “EMPHASIS ALSOUIN PROVIDING.CIN PARA 2. OF PRESENT

TER THAN 4(C)OF ART 65 IN THAT) PROVISION MAKING IT MECESSARY ONLY

@THAT SECOND STATE BE, AWARE OF EXISTENCE OF EARLIER TREATY HAS BEEMC*
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S-/ PAGE’ ELEVEN. 1405

PAT IBLE. UNQUOTE HAS "BEEN SUBSTITUTED (WT AGOS SUGGEST ION)FOR “PHRASE

© QUOTE IN CONFLICT UNQUOTE. Paka 2 “PAYS DOWN: THAT EARLIER TREATY SHALL
PREVAIL: ONLY WHEN SECOND TREATY SO PROVIDES WHEREAS EARLIER VERSION

PERNITTED THIS TO OCCURSWHEN. INTENTION APPEARED FROM TERNS OF AcTREA~\

TY THE CIRCUMSTANCES Of ITS CONCLUSION OR, STATENENTS OF PARTIES. THERE

VERSIONDTHAT EARLIER cL WES * PREVAILS, Wie REAS FORHER VERSLON PROVIDED -
THAT IT PREVAILED “IN. 30 PAR: As POSSIBLE IN A HANNER COMPATIBLE, WITH ge
PROVISIONS OF SECOND TREATY. PARKA: SIS A SRIEFER VERS TON OF PARA 1S: OF 5

ART ‘65 AND CONTAINS NOU RPE No suSaSTANTIVE CHANGES «PARA 4” ReabnaNazs .
Ail ALTERS: PROVISIONS OF PARA 2 ART SD?INSTEAD OF LATER? TREATY PRE-

VAILING AS BET WEEN STATE PARDIES TO), bOLk TREATIES WHEN Two Teer tee

ARE IN CONFLICT AND PARTIES. TO LATER TREATY DO NOT RPT Nor INCLUDE”

ALL "PARTIES TO EARLIER TRE sATY, Cas STIPULATED IN, ART, 63,4) (3), PRESENT

VERSION.PR OV IDES THAT EA ARLIER “TREATY “APPLIES TO EXTENF*THAT= ITS PROV-

- ISIONS ARE NOT RPT, .NOT TeOuPaT ISLE WITH THOS &. OF LATER TREATYs-

- THIS CHANGE< SEEMS TO BEAN. IM PROVEMENT AND SHOULD wor RPT NOT RUN

INTO OPPOSITION ANOTHER CHANGE Th PARA is THAT: 4C0) IS SomgW HAT STRIC<

DELETED.1T SHOULD. BE NOTED THAT. Paka SI'S 4 NEW PROVISION, INCLUDED

AT URGING OF AGO AND~OTHER WHO CONSIDERED THAT 1 IS NOT RPT Nor

ENOUGH TO: MERELY Lay DOWN BCR TRE BAT Y: PREVATLS, SINGE STHIS wIGHT BE

in.
TAKEN KS: ANPLYINa THATS NO RPT No STATE RESPO NSIBIL ITY WAS THERE BY
gecdgttees

BEST COPY AVAILABLE
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PAGE Te ELVE 14 @5
ENGAGED. TUNKIN AND LACHS eh TOOK STAND THAT TREATIES/SUCH AS THOSE

“e PROVIDING FOR NEUTRALITY oF ‘AUSTRIA AND LaQS MUST. PREVAIL OVER LATER
“coNFLIcT ING TREATIES, AND REF TO ART 103 OF CHARTER REVEALED DIFPERE

“tt Shcks OF VIEWS ON CHARTER AS LAWeiAKING TREATY, 30 -ART MAY: PROVOKE Dis-
CUSSION IN 6TR CITEE. j :

- 1S. ART. 64 (EFFECT “OF! SEVERANCE “OF DIPLO RELATIONS ON APPLICATION OF
TREATIES) ADOPTED UNANINOUSLY, PROV ID s QUOTE C1) SEVERANCE OF DIPLOa

_ “RELATIONS BETWEEN PARTIES 10 -a”TRE SATY DOES NOT RPT NOT AFRECT LEGAL

RELATIONS BETWEEN THEM ESTABLISHED BY TREATY. HOWEVER SUCH SEVER-

ANCE. OF DIPLO RELATIONS NAY "BE INVOKED AS &° GROUND, FOR -SUSPENDING

OPERATION OF ‘TREATY IF iT RESULTS*IN DISAPPEARANCE: OF HEANS NECESSA-
RY FOR APPLICATION OF TREATY. SDUNDER. CONDITIONS SPECI

IF DISAPPEARANCE OF SUCH NE SANS, RELATES TO: PARTICULAR Ss OF TREA~
TY SEVERANCE: OF DIPLO RELATIONS M@Y BE, INVOKED AS A GROUND FOR SUSP-.

ENDING OPERATION OF, THOSE cLausEs ONLY. UNQUOTE THIS ART; SUGGESTED BY

; ROSENE ,WAS INTRODUCED BY WaLDook AS*ART.-65A (SEE DOCU-A/CN. A/ 1S T/ADD«

2 JUN 12) IN LIGHT OF DISCUSSION AT 15TH SESSION. ON SUBJECT. AS OR

ae DRAFTED “ART PROVIDED VERY SINPLY THAT SEVERANOE OF DIPLO RELA-
“TIONS BETWEEN PARTIES TO A TREATY DOES NOT RPT NOR, ‘APRECT LEGAL REL“

ATION BETWEEN THEN ESTABLISHED BY ‘TREATY AND IN PARTICULAR’ THEIR

OBL TGAT LON UNDER ART 55.THIS BORITULAT 10N is ESSENTIALLY RETAINED .IN

sPARA: 4 OF PRESENT ARE 64. PROVISIONS CONTAINED “IN ° PARAS 2 “AND 3 -ART

764° CREATE EXCEPTIONS HOWEVER: IN PROVIDING “THAT: SEVERANCE OF “DIPLO

i RELATLONS MAY Br. INVOKED AS-A GROUND. FOR Sus aes QFERE LEON OF age
Zytrprneeeeld ; _ BEST COPY AVAILABLE , =
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*PAGE: THIRTEEN 1485

TREATY IN CERTAIN: CIRCUMSTANCES ARE.NEW,AND° ARE OF SOME IMPORTANCE

BOTH FROM so, AND POLITICAL. POINTS OF VIEW. NEW MOTIONS-.WERE
SUGGESTED INITIALLY BY YASSEEN,CALTHOUGH IT DOE mn NOT RPT. NOT GO: AS

FAR AS HE WOULD HAVE. WISHED) AND WERE -SUPPORTED owS Y AGO, VERDROSS. AND

ARECHAGA. WHILE PARAS 2 AND-3 REFLECT ACTUAL PROBLEMS: ENCOUNTERED IN

PRACTICE, WHICH NO RPT NO DOUBT SHOULD BE. PROVIDED FOR, THEY: ALSO MAY

RAISE DANGER OF SEVERANCE OF DIPLO RELATIONS. BEING PROVOKED WITH

VIEW TO INVOKING SEVERANCE OF JUSTIFICATION OF NON-PERFORMANCE OF

TREATY OBLIGATIONS CONSIDERATION SHOULD PERHAPS BE GIVEN TO-CONSULT-

ATION. WITH OTHER-COUNTRIES ON THIS ART.

14,.SECTION. 11 MODIFICATION OF TREATIES3ART S5(PROCEDURE FOR AMENDING
TREATIES), ADOPTED UNANIMOUSLY,PROVIDES: QUOTE A TREATY MAY*BE AMENDED

BY AGREEMENT. BETWEEN- THE PARTIES. IF. IT 1S: IN WRITING, THE RULES: LATD

DOWN. IN. PART I APPLY TO SUCH AGREEMENT EXCEPT IN SO FAR AS -THE

TREATY. OR: THE ESTABLISHED RULES. OF -AN -INTERNATI ONAL ORGANIZATION MaY

OTHERWISE: PROVIDE. UNQUOTE. THIS ART IS*A SUBSTANTIAL REDRAF TOF

T IS.-BASED.eIWALDOCKS DRAFT ART. 65(DOCU A/CN.4/167 ‘ADD 1)0N WHICH

YASSEN, BARTOS CASTREN AND EL=ERIAN DISAGREED. FLATLY WITH: TUNKIN AND

LACHS “OVER, THE. EXISTENCE. OF A»RIGHT TQ PROPOSE AN AMENDMENT CEMBODTED

N° PARA -A-OF ORIGINAL ART ..67),TUNKIN: QUOTING MARX TO EXPLAEN® HIS

OPPOSITION TO THE NOTION OF SUCH A RIGHT. RUDA’ VERDROSS AND ELIAS EX=

PRESSED RESERVATLONS ABOUT THE..EXISTENCE OF A DUTY TO-CONSLDER

PROPOSED. AMENDMENTS IN GOOD FAITHCPARS 2°0F FORMER. ART -G7).BOTH

=] oOo2 pan 4 >-. >OQQ By “a4 ica) o tw eeNOTIONS WERE ELIMINATED FROM THE ART IN THE
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COMMISSIONSMUCH OF DISCUSSION TURNED ON: THE: QUESTION OF TREATING

REVISIONS LIKE TERMINATION. THE COMMISSION. DECLINED TO IMPOSE THE

UNANIMITY RULE, ADV-OCATED ONLY BY, TUNKIN AND LACHS, BUT, PRESENT FORM-

ULATION’ IS’ NOT RPT NOT AS FLEXIBLE AS MIGHT BE DESIRED,AND IN

TREATING AMENDMENTS*LIKE NEW TREATIES MAY REFLECT UNDULY DESIRE<OF

SOME MEMBERS TO AVOID ANY ENCROACHMENT. ON THE PRINCIPLE :PACTA SUNT
SERVANDA. (DEBATE IN 6TH. CTTEE MAY INDICATE“THAT STRICT RULES ON

REVISION AND AMENDMENTS DO NOT. RPT NOT CREATE PROBLEMS FOR THOSE

WHO ACCEPT NOTION OF INVALIDITY OF UNEQUAL TREATIES).

P5e ART. SS6CAMENDMENT: .OF MULTILATERAL. TREATIES), ADOPTED UNANIMOUSLY,

PRO/ IDES :QUOTEC 1) WHENEVER Tae PROPOSED THAT A MULTILATERAL’ TREATY

SHOULD BE «AMENDED IN RELATIONS. TO ALL PARTIES, EVERY. PARTY HAS THE

RIGHT TO HAVE..THE PROPOSAL COMNUNICATED TO: IT,AND, SUBJECT TO THE
~ PROVISIONS OF »THE- TREATY OR THE ESTABL ISHED RULES. ‘OF AN . INTERNATIONAL

ORGANIZATION, (A)TO TAKE PART IN°THE DECISION AS TO THE ACTION, IF

ANY,TO°BE TAKEN IN “REGARD TO IT3(B)TO. TAKE PART IN’ THE CONCLUSION

OF ANY AGREEMENT -FOR THE AMENDMENT OF THE TREATY. (2)UNLESS OTHERWISE

ORGAN IZATION-

CAJAN: AGREEMENT AMENDING A TREATY-DOES NOT* RPT NOT BIND. ANY PARTY TO

THE TREATY WHICH DOES-NOT “RPT NOT BECOME A PARTY TO SUCH AGREEMENT;
CBITHE EFFECT OF THE AMENDING AGREEMENT IS GOVERNED BY. ART 63,

CC) THE APPLICATION .OF AN AMENDING AGREEMENT. AS’ BETWEEN. THE STATES

WHICH BECOME PARTIES THERETO MAY NOT? RPT NOT BE INVOKED BY ANY OTHER

eee ld
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PARTY TO THE TREATY AS &-BREAGH OF THE TREATY IF SUCH PARTY SIGNED

~s“THE TEXT. OF THE AMENDING. AGREEMENT “OR -HAS OTHERWISE CLEARLY

— INDICATED THAT IT DID NOT RPT NOT OPPOSE THE AMENDM (ENT. UNQUOTE, THIS

“ART COVERS THE. SITUATION WHERE: IT IS “ORIGINALLY INTENDED THAT ALL
PARTIES CONCUR IN PROPOSED: AMENDMENTS BUT IT SUBSEQUENTLY .TRANSPI RES
THAT SOME DO NOT RPT NOT.IT SHOULD“ THEREF ORE BE DIFFERENTIATED FROM
SITUATIONS°COVERED IN NEXT ART OF INTER -SE AGREENENTS INTENDED AS.

< SUCH AB INITLO.THIS ART. EMBODIES ELEMENTS OF BOTH FORMER ART. S38 AND
FORMER ART .6 9CDOCU “A/CN, A/167/0DD6 1) PARAL CORRESPONDS FAIRLY CLOSELY
TO: THE PROVISIONS OF PARA 1 OF FORMER ART 68, IN’ PROVIDING FOR NOTI-

FICATION TO EVERY PARTY To a MULTILATERAL TREATY OF PROPOSED AMEND-

- OMENTS, BUT ADDS THE EXCEPTION COVERING PROVISIONS IN THE TREATY OR
THE ESTABLISHED RULES« OF AN INTERNAT LONAL ORGANIZATION. PARAS . TCAD AND:
1€B) ARE’ SUBSTANTIALLY A REF ORMULATION OF, THE PROVISIONS: OF FORMER
ART 69 PARA 2, INSTEAD: OF PROVIDING THAT. AN AMENDING OR REVISING

INSTRUMENT THE PARTIES MAY NOT. RPT NOT. -BE #0 ONSTDERED BY A NON-

- PARTYCTOTM THE. AMENDMENTS) AS: A°VIOLATION OF ITS RIGHTS. IF ET. FOOK PAR
IN| THE ANENDMENT, OR IF IT MADE-NO RPT .NO OBJECTION To its IT “PROVIDES

a INSTEAD THAT EVERY PARTY “HAS. A AL CHT TO.TAKE PART. IN SUCH DECISTONS

aw IN.- THE: C ONCEUSION © OF ANY ‘AGREEMENT FOR AMENDMENT. €THES: DIFFERENCE
“2 gms T.0 BE MORE THAN ONE. OF EMPHASIS). PARA 2..0F ART: 665 EMBODIES

ELEMENTS CONTAINED IN PARA 1 OF FORMER ART 69CTHE DIFFERENCES IN

THIS caSE BEING ESSENTIALLY MATTERS OF EMPHASIS) .1T SHOULD BE NOTED

THAT PARA 2(B)AS NOW DRAFTED IS STRICTER THAN WALDOCKS~ ORIGINAL

pine
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{- FORMULATION IN-THAT IT TREATS AMENDING INSTRUNENTS(BY REF BACK TO

© ART-652AS A SUBSEQUENT TREATY. THIS INCORPORATES ONCE AGAIN THE VIEW

. TUNKIN AND LACHS THAT INTER SE AGREEMENTS ARE NOT RPT NOT

: _ ESSENTIALLY REVISIONS. OF TREATIES BUT NEW TREATIES, AND HENCE
e PROBLEM IS ONE OF CONFLICTS OF TREATIES, RATHER THAN. REVISION. CIE

/ “"s PREATIES HAVING INCOMPATISLE PROVISIONS).PARAS IS A REFORNULATION

OF THE PROVISIONS OF FORMER PaRa 2 OF ART 69: PROVIDING FOR ESTOPPEL,

BUT LEAVES LESS LATITUDE-IN PROVIDING THAT. ONLY PARTIES WHICH SIGN

| THE TEXT OF AMENDING AGREEMENTS OR HAVE OTHERWISE CLEARLY: INDICATED

THAT. THEY DID NOT RPT NOT. OPPOSE .THE AMENDMENT ARE ESTOPPED. FROM

INVOKING THE APPLICATION OF THE AMENDING AGREEMENT AS A BREACH OF

THE. ORIGINAL TREATY» THE EARLIER FORMULATION USED LOOSER LANGUAGE,

PROVIDING MERELY FOR NOTIFICATION AND CONSULTATLON, TAKING PART IN

THE ADOPTION AND MAKING NO-RPT NO OBJECTION TO AMENDMENTS. THE ART: AS

NOW DRAFTED: PROBABLY REPRESENTS PROGRESSIVE DEVELOPMENT RATHER THAN

© “CODIFICATION, AND LAYS DOWN STRICTER RULES THAN WAY BE DESIRABLE IF

INTER SE AGREEMENTS ARE TO PROVIDE/A NECESSARY ELEMENT OF FLEXIBILITY

“IN TREATY RELATIONS. © pee

-UGsART 67CAGREEMENTS TO MODIFY MULTILATERAL TREATIES BETUEEN CERTAIN.

OF “THE -PaRTIES ONLY), ADOPTED BY 16 VOTES TO 1,WITH 1 ABSTENTION

CBARTOSIPROV IDES: QUOTEC L)TWO.OR NORE OF THE PARTIES. TO-A MOLTILATERAL

TREATY May INTER INTO AN AGREEMENT TO MODIFY THE TREATY AS BETWEEN

THEHSELVES ALONE, IF CA) THE POSSIBILETY OF SUCH AGREEMENTS: 1S--PROVIDED

: POR BY THE: TREATY: ORB) THE MODIFICATION IN QUESTION (1) DOES NOT “RPT. E a

SAF . ce ; ie
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NOT AFFECT THE ENJOYMENT BY THE “OTHER PARTIES OF THEIR RIGHTS UNDER

THE. TREATY OR THE PERFORMANCE OF THEIR OBLIGATIONS; (11) DOES NOT RPT

OF RELATE TO.a PROVISTON DEROGATION FROM WHICH IS INCOMPATIBLE WITH :

“WE EFFECTIVE EXECUTION OF THE OBJECTS AND PURPOSES OF THE ‘TREATY 4

AS & WHOLE; ANDCIII)1S NOT RPT NOT PROHIBITED BY THE TREATY. ¢2)

“EXCEPT IN’A CASE FALLING UNDER PARA 1¢A,7HE CONCLUSION OF ANY SUCH

AGREENENT SHALL BE.NOTIFIED TO: THE OTHER PARTIES TO THE TREATY UN-

QUOTE. THIS ART COVERS: AMENDING INTER SE AGREEMENTS INTENDED FROM THE

“BEGINNING TO BE SUCH.IT IS BASED ON FORWER ART. 69(A/CN.471677AD, 19

BUT IS SUBSTANTIAL REF ORMULATION, THE ART REPRESENTS A COMPROMISE

BETWEEN TUNKINS VIEW THAT INTER SE AGREED SHOULD NOT RPT NOT BE

COVERED IN THE DRAFT ARTS AT ALL@SINCE THEY ARE SEPARATE TREATIES)

aND VIEWS OF THOSE SUCH AS. DE. LUNA AND YASSEEN. WHO FELT THAT INTER

SE AGREEMENTS PROVIDE USEFUL DEVICE FOR REFLECTING CHANGES IN. TREATY

RELATIOVSsPROVISO ATEGRP COBRUPTIOF “ART(2)CREATED ‘DIFFERENCES “OF VIEW

ON WHETHER NOTIFICATION OF PROPOSED AMENDMENTS SHOULD ALWAYS: BE

GIVEN. TO ALL: PARTIES, C1T SHOULD: BE NOTED THAT WHILE ARTC1)WAS ADOPTED

UNANTILOUSLY, PARAC2)W AS ADOPTED BY 14: VOTES TO-1,WITH:4 ABSTENTIONS-

ROSENNE CASTREN BARTOS LACHS), AND THE FLEXIBILITY MISSING FROM ART

66<MAY TO SONE EXTENT BE TAKEN CARE OF BY THE PROVISO AT BEGINNING

OF PARAC2)sWHILE THE TVO ARTS PROVIDE FOR DIFFERENT SITUATIONS,

_WALDOCK SUGGESTED THAT IF PARA 2°0F ART 67 WERE TO LAY DOWN: TOO

RIGID A RULE, (BY ELININATING ‘THE PROVISO) THE WHOLE ART MIGHT NOT

RPT NOT BE ACCEPTABLE TO STATES,AND* THAT IN ORDER TO OBTAIN ACCEPT-"

2018
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@NCE.F OR THE FAIRLY. STRICT RULE LAID DOWN IN ARTi66,THE PROVISIONS

OF ART 67 SKOULD BE LESS STRICT.SOME THOUGHT ‘SHOULD. PERHAPS BE’ CLVEN

TO WHETHER THE COMPROWISE EMBODIED IN THIS ART SHOULD BE LEFT ALONE

OR RECONSIDERED IN CONJUNCTION WITH ART 66,

AT.ART 6S(HODIFICATION OF a TREATY BY A SUBSEQUENT TREATY,BY SUESE-

QUENT PRACTICE. OR BY CUSTOMARY LAW),ADOPTED UNANIMOUSLY PROVIDES,

¥QUOTE THE OPERATION OF A TREATY MAY ALSO.BE MODIFIEDCA)BY A SUBSE-

QUENT ‘TREATY BETWEEN THE PARTIES RELATING. TO THE SAME SUBJECT MATTER

TO THE EXTENT THAT THEIR PROVISIONS: ARE INCOMPATIBLE; (3)BY SUBSEQUENT

We

STABLISH=iS)PRACTICE OF THE PARTIES IN THE APPLICATION” OF THE° TREATY. wn

ING THEIR AGREEMENT TO. AN ALTERAPLON OR ‘EXTENSION OF. ITS -PROVISTONS3

ORCC IBY THE SUBSE QUENT EMERG ENCE’ OF A NEW: RULE “OF CUSTOMARY -LAW

RELATING TO.MATTERS DEALT WITH IN THE TREATY AND BINDING UPON ALL

THE’ PARTIESSUN QUOTE. THIS.ART. is BASED ON FORMER ART TSCDOCU A/CNe-

4/167/ADDS FASCICLE.1)WHICH IN, TURN: INCORPORATED THE SECOND BRANCH

OF. THE INTER-TEMPORAL LAW, WHICH HAD BEEN DEALT-WITH IN PARA 2 OF

ORIGINAL» ART 56s THE INCLUSION OF THE ART IN THE SECT ON. MODIFICATION

OF FREATIE = RATHER THAN..IN THE SECT ON APPLICATION WAS: IN’ ITSELF Ant

SUBSTANTIVE DECISION, CTHE COMPLEXITY. OF’ THE QUESTION IS “TO°SOME

EXTENT INDICATED EY THE FACT THAT THIS ELEWENT OF FORMER ART 56 WAS

ORIGINALLY TREATED. BY WAEDOCK AS A QUESTION OF APPLICATION OF TREAT-

LE ES, WAS “SUBSEQUENTLY: TREATED" BY. HIM, ON-.INSTRUCTLONS |. OF THE COMMIS-

SION, UNDER INTERPRETATION “OF TREATIES, AND ULTIMATELY FOUND. ITS

PLACE IN THE SECT ON MODIFICATION). THE FIRST BRANCH OF “THE INTER-

TEMPORAL. Law

ee t9 BEST COPY AVAILABLE

000376



=e 4 ae : Document disclosed under the Access to Information Act -
' : Document divulgué en vertu de la Loi sur I'accés @ l'information

BEST COPY AVAILABLE

“OPAGE NINETEEN 1405

“CCORRUPT) PRINCIPLE THAT THE TERMS OF A TREATY ARE TO BE INTERPRETED

2 IN THE LIGHT. OF THE RULES OF INTERNATIONAL “LAW AND OF THE LINGUISTIC

USAGE CURRENT AT“ TIME. OF ITs CONCLUSIONGFORWER ART. 72 PARA 1(B),

DOCU A/GN. 4/167/ADD3 FASCICLE 19WAS EVENTUALLY EMBODIED IN|

2 “PARA 1(8)0F ART 69sTHE SECOND BRANCH OF THE INTER-TEMPORAL LAW*=THE

PRINCIPLE THAT THE LEGAL’ EFFECTS OF A TREATY, AS OF “ANY: OTHER LEGAL
SCT, ARE, INFLUENCED BY THE EVOLUTION OF THE LaW-IS EMBODIED IN PARACC)

OF THIS ART.IT MAY BE OBSERVED THAT WHEREAS THE FIRST BRANCH OF THE:
INTER=TEMPORAL LAW CLEARLY CONCERNS THE INTERPRETATION OF TREATIES,

THE SECOND CAN’ BE REGARDED EITHER AS a GUESTION OF INTERPRETATION

F TREATIES OR OF THE APPLICATION “OF THE RULES. OF INTERNATIONAL Law >

TO IT. BY COMPARISON WITH*ORIGINAL ART 56(2)ART 68 IS MORE CONSERV-
ATIVE} ART 56(2)HAD STATED SIMPLY THAT THE APPLICATION OF A TREATY

SHALL’ BE GOVERNED BY°THE RULES OF INTERNATIONAL LAW IN. FORCE AT THE
TIME WHEN THE TREATY IS APPLIED,WHEREAS ART 68(C) PROVIDES THAT THE

OP ERATION: OF “A TREATY MAY BE MODIFIED BY THE SUBSEQUENT EMERGENCE

Fa. NEW RULE OF CUSTOMARY Law “RELATING TO MATTERS DEALT WITH TNA THE nes

‘TREATY AND BINDING UPON ALL PARTIES, THE ART ALSO. OF: course INCLUDES” sees.)

pele ag PARASCA).AND(BIPROVISIONS PROVIDING FOR. MODIFICATION BY SUBSEQUENT
e TREATY AND. BY SUBSEQUENT PRACTICE, UNDER STRICTLY REGULATED) CONDI-

TIONS. GIVEN ‘THE CONTROVERSIAL NATURE OF THE QUESTIONS DEALT WITH. IN

THE ART,IT WOULD SEEY 70 REPRESENT AN ACCEPTABLE COMPROMISE BETWEEN

THE PoINtTS OF VIEW OF THOSE DESIRING TO PROVIDE FOR THE NEED FOR
CHANGE AND THOSE WISHING TO ENSURE, STABILITY IN THE LAW.POSSIBLE

cen" . a ee
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IMPLICATIONS OF PaRACG)FOR CDN POSITION ON Law OF THE SEA SHOULD

“ALSO BE BORNE IN WIND, aay

18.SECT U1 INTERPRETATION OF TREATIES? THE PRODUCTION OF ARTS oN

“THIS QUESTION REPRESENTS A CONSIDERABLE ACHIEVEMENT BY WALDOCK “AND

BY THE com ISSION, ART 69(GENERAL RULE OF INTERPRETATION) , ADOPTED

»-UNAN IN OUSLY, PROV IDES: GUOTEC DA TREATY SHALL BE INTERPRETED *1N/-¢00D

FAITH IN ACCORDANCE WITH THE ORDINARY WEANING TO BE GIVEN TO EACH

TERNCAYIN THE CONTEXT OF THE TREATY AND IN“THE LIGHT OF ITS OBJECTS

AND. PURPOSES, AND(BYIN“THE LIGHT OF .THE’RULES OF GENERAL INTERNATIONAL

““TAW IN FORCE AT TIME OF LTS CONCLUSION. (2) THE CONTEXT OF THE: TREATY,

POR THE PURPOSES oF iTS INTERPRETATION, SHALL BE UNDERSTOOD AS cote

PRISING IN. ADDITION TO THE THREATY, INCLUDING. ITS PREANBLE AND

/ ANNEXES, ANY” AGREEMENT. OR INSTRUMENT. RELATED ‘TO THE TREATY AND

REACHED OR DRAWN UP IN, CONNECTION WITH ITS CONCLUSION. (3) THERE. SHALL ~
ALSO BE: TAKEN- INTO ACCOUNT, TOGETHER ‘WITH THE CONTEXT, CA) ANY AGREE=

MENT BETWEEN. THE PARTIES REGARDING THE INTERPRETATION OF THE TREATY$

(B)ANY: SUBSEQUENT PRACTICE IN THE APPLICATION OF THE: TREATY: WHICH

‘CLEARLY ESTABLLSHED. THE UNDERSTANDING OF ALL THE PARTIES REGARDING.

ITS“ INTERPRETATLON..UN QUOTE. THIS ART ENBODTES:-ELEWENTS ORIGINALLY.

CQITAINED IN ARTS 79 AND 71(A/CN.4/167/ADD3 FASCICLE 1)ePARA 1 Is

STMPLY FORMER ART 74C1)WITH. THE ‘CHANGE THAT THE OBuECTS ‘AND :

PURPOSES: OF. THE, TREATY..ARE NOW STRESSED IN ‘PARA ACA) INO LIEU OF THE Pe3 = 4

PHRASE QUOTE “IN THE CONTEXT OF THE. TREATY AS A WHOLE UNQUOTE,AT ag

_ THE URGING OF TUNKIN AND LACHS.(PARA 1 WAS ADOPTED BY. 12 VOTES To a
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- NQVE,WITH?3 ABSTENTIOWS) 517 IS WORTH NOTING HOWEVER THAT PARA 41¢B)

OF ART 69. REWAINS ALMOST IDENTICAL TO. PARA 1(8)0F ORIGINAL ART 72,

“ALTHOUGH TUNKIN PRESSED STRONGLY FOR THE DELETION:OF THE WORDS

. QUOTE IN FORCE aT TIME OF I1TS*CONCLUSION UNQUOTE, PARAC2). OF ART..69,
“CADOPTED UNANIMOUSLY), INCORPORATES PARA 1 OF FORMER ART 70, WHILE

“PARA 3. OF ART 69.18 BASED IN PART “ON PARA 2 OF ART 71.THE SIGNIF I=
CANCE OF THE CHANGES MADE IS, MAINLY THAT IN: THE DESCENDING: ORDER

oF SOURCES OF INTERPRETATION LAID DOWN. IN-THE ART, PREPARATORY WORK

“as NOT RPT. ‘NOT REFERRED TO-AT ALL®AS “a “PRIMARY SOURCE, LARGELY: as
oA RESULT OF THE VIEWS OF TUNKIN AND LACHS, BUT SOME ‘OTHER MEMBERS
- SHARED THELR VIEWS,AND WHILE SUBSEQUENT PRACTICE IS INCLUDED, IT 1S

RE- EMPHASIZED. THE INPORTANCE OF THE ART. IS ESSENTIALLY THAT. IT COULD

“BRING ABOUT UNIFORMITY OF PRACTICE IN INTERPRETATLON,AND THIS PUR-

"POSE SEEMS. ADEQUATE LY SERVED BY THE ART, WHATEVER DOCTRINAL: DIFFEREN-

GES IT MAY PROVOKE » (POSSIBLE RELEVANCE OF ART TO INTERPRETATIONS OF
SUCH TERNS. As BAYS. OR TERRITORIAL yaTERS SHOULD, HOWEVER, BE“BORNE IN

WIND. ) :

}SeART 7OCPURTHER MEANS OF INTERPRETATION) , ADOPTED 13 VOTES TO NONE,

WITH 2 ABSTENTIONSCRUDA ‘AND YASSEEN)PROVIDESs QUOTE: RECOURSE MAY: BE

“HaD TO FURTHER MEANS OF INTERPRETATION, INCLUDING: THE PR EPARATORY

“WORK ‘OF THE TREATY AND THE CIRCUMSTANCES OF ITS CONCLUSION, IN’ ORDER

“TO VERIFY OR CONFIRM. THE: MEANING. RE FSULTING FROM THE APPLICATION OF

eese2
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; >) cART 65, OR TO DETERMINE ‘THE MEANING: WHEN THE INTERPRETATION

; ACCORDING TO ART 69-CA)LEAVES THE* MEANING. ANBIGUOUS’ OR .OBSGURE;0R(B)

_LEADS TO A RESULT WHICH. IS-MANIFESTLY ABSURD OR UNREASONABLE: IN THE:

“LIGHT OF THE OBJECTS AND*PURPOSES OF THE TREATY UNQUOTE,THE ARTIS

* BASED.IN PART ON FORMER ARTo71 PARA 2CA/CN.'4/167 ADD 3 FASCECLE 1) ¥. 2 ° *

oe THIS ART LaYS DowN THE SUBSIDIARY MEANS OF INTERPRETATION WHICH MAY

? © BERESORTED TO. WHEN THE PRIMARY SOUCES AND RULES ‘LAID DOWN ?IN. ART “69

HAVE PROVEN INADEQUATE. THE CONTROVERSIAL QUESTION OF THE VALUE OF

PREPARATORY WORK-AND CIRCUMSTANCES OF CONCLUSION OF THE TREATY 1S

SEPTLED BY. THE PROVISION“WAKING RECOURSE TO THEM PERMISSIBLE AS

“MEANS OF ‘INTERPRETATION ONLY 70 VERIFY OR CONFIRM THE MEANING RE-

SULTING FROM THE PRIOR APPLICATION. OF ART 69 OR TO DETERMINE THE

MEANING WHEN THE APPLICATION OP ART 69 LEAVES THE MEANING AMBIGUOUS

os “OR OBSCURE OR-EEADS: TO A RESULT. MANIFESTLY se ais OR’ UNREASONABLE “IN

“THE LIGHT OF THE OBJECTS AND PURPOSES OF THE. TREATY VIEWS IN COmM- = Su

ISSTON VARIED FROM THAT OF. -RUDA, VHO DID NOT RPT NOT WANT Se ee ;

WORK “REFERRED: TO ‘AT ‘ALL, TO. YASSEEN, WHO THOUGHT If SHOULD: BE EMPHA=-

uSECED A MORE WITH MOST OF CON ISS TON. In. BETWEEN ROSENNE AND AGO «IN

“PARTICULAR THOUGHT -IT UNRE ALISTIG? TO ATTEMPT TO PREVENT: RE COURSE TO

TRAVAUX PREPARATOIRES. THE ART REFLEOTS 1 MAJORITY. VIEW. OF COMMISSION,

BUT IT MAY RAISE DOCTRINAL DISPUTES, IN’ 6TH “CITES.

220 ART TECTERNS HAVING A SPECIAL | WEANING) ADOPTED. 14 Votes: TO wove,
/yiTH ONE <ABSTENTI ONCPAREDES), PROVIDES: QUOTE NOTWETHSTANDIIG THE PRO=:

028 : é
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VISIONS OF PARA 1 OF ART 69,A MEANING OTHER THAN ITS ‘ORDINARY

MEANING MAY. BE GIVEN TO A TERM -IF IT IS ESTABLISHED CONCLUSIVELY

THAT THE PARTIES INTENDED THE TERM TO HAVE THAT SPECIAL MEANING, UN-

QUOTE. THIS ART IS BASED ON FORMER ART 72¢ A/CN.4/167/AD.3 FACICLE1

BUT IN ORDER TO REFLECT CRITICISMS BY AGO AND SOME: OTHERS THAN -IN-

TERPRETATIONS INTENDED TO GiVi FULLEST WEIGHT AND EFFECT TO A TREATY

WOULD NECESSARILY EMBODY AN EXTENSIVE APPROACH, INE. ART REFERS. TO

TERMS HAVING A SPECIAL MEANING INSTEAD OF LAYING DOWN THE MORE CONM-

ONLY ACCEPTED VIEW, THAT THE NATURAL AND ORDINARY MEANING OF A TREATY

BE GIVEN.EFFECT. USEFULNESS OF ART IS DOUBTFUL, BUT IT COULD HAVE IM-

PORTANCE IN DETERMINING ON WHOM BURDEN OF PROOF FALLSYAND IT IS

BACKED BY CONSIDERABLE JURISPRUDENCE. MOREOVER IT HELPS FILL GENERAL

NEED: FOR UNIFORMITY OF PRACTICE IN INTERPRETATION OF TREATIES, AND

SEEMS ACCEPTABLE AS SUCH.

21. ART 72( TREATIES: DRAWN UP IN TWO’ OR MORE LANGUAGES), ADOPTED UNA=

NIMOUSLY, PROVIDES: QUOTEC1) WHEN THE TEXT OF A TREATY HAS BEEN -AUTHEN-

TICATED IN ACCORDANCE WITH THE PROVISIONS. OF ART 7 IN TWO OR MORE
LANGUAGES, THE TEXT IS AUTHORITATIVE IN EACH LAN GUAGE, EXCEPT. IN so

FAR AS A. DIFFERENT RULE MAY BE AGREED UPON BY THE PARTIES.C2)A VER-

STON DRAWN UP IN A LANGUAGE OTHER THAN ONE OF THOSE IN WHICH TE TEXT

OF THE TREATY WAS AUTHENTICATED SHALL ALSO BE AUTHORITATIVE AND. BE

CONSIDERED AS AN AUTHENTIC TEAT IF-( A) THE PARTIES SO AGRE ORC B) THE

ESTABLISHED RULES OF AN INTERNATIONAL ORGANIZATION SO PROVIDE UN-
QUOTE. THIS ART INCORPORATES WITH ONLY SLIGHT CHANGES FORWER ART

eo024
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TACA/ CN. 4/167/ AD. SCFASCICLE 2), AND SEENS: ACCEPTABLE.

22. ART 73C INTERPRETATION OF TREATI£S-HAVING TWO-OR MORE TEXTS),

SDOPTED UN AN IM OUSLY, PROVIDES: QUOTEC1) THE DIFFERENT AUTHENTIC TEXTS

OF A TREATY ARE EQUALLY AUTHORITATIVE IN EACH LANGUAGE,UNLESS THE

TREATY ITSELF PROVIDES THAT, IN THE EVENT OF DIVERGENCE, A PARTICULAR

TEXT SHALL PREVAIL.(2)THE TERNS OF A TREATY ARE PRESUMED TO HAVE THE

SAME MEANING IN: EACH TEXT. EXCEPT: IN THE.CASE REFERRED TO IN PARA 1,

WHEN A COMPARISON BETWEEN TWO OR MORE AUTHENTIC TEXTS DISCLOSES A

DIFF ERENCE IN. THE EXPRESSION OF A TERM AND ANY RESULTING AMBIGUITY

OR OBSCURITY. IS NOT RPT NOT REMOVED BY THE APPLICATION OF ARTS 69-72,

& MEANING WHICH SO FAR AS POSSIBLE RECONCILES THE DIFFERENT TEXTS

SHALL BE ADOPTED.UNQUOTE, THIS ART IS. AN ABBREVIATED VERSION OF .F OR-

MER. ART 75¢ A/CN/ 4/1677 ADs 3 FASCICLE 2), BUT IT ALSO DELETES THE. CLAUSE

PROVIDING THAT WHERE THE MEANING. OF ONE TEXT IS CLEAR AND THE OTHER

IS-NOT RPT NOT CLEAR THE FORMER WOULD BE ADOPTED. (THIS Is NOW LEFT

TO. INTERPRETATION). THE PROVISION CONTAINED IN PARA 5 OF ORIGINAL

VERSION CONCERNING POSSIBLE USE OF NON AUTHENTIC TEXTS WHEN ALL

OTHER METHODS OF INTERPRETATION HAVE FAILED TO YIELD A MEANING WAS

ALSO DROPPED ON THE GROUNDS THAT IT MIGHT BE DANGEROUS. ART SHOULD» BE

GENERALLY ACCEPTABLE IN PRESENT FORM.

BEST COPY AVAILABLE
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F INSTRUCTIONS

. This form may be used in sending material for informational purposes

from the Department to posts abroad and vice versa,

. This form should nor be used to cover documents requiring action.

. The name of the person responsible for authorizing the despatch

of the material should be shown opposite the words "Despatching

Authority”. This may be done by signature, name stamp or by any

other suitable means.

The form should bear the security classification of the material

it covers."

The column for "Copies" should indicate the number of copies of

each document transmitted. The space for "No. of Enclosures” should

show the total number of copies of all documents covered by the

transmittal slip. This will facilitate checking on despatch and

receipt of mail.
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INTERNATIONAL LAW COMMISSION

SIXTEENTH SESSION

PROVISIONAL SUMMARY RECORD OF THE SEVEN HUNDRED AND SEVENTY-SECOND MEETING

held at the Palais des Nations, Geneva,
on Wednesday, 22 July 1964, at 10 a.m. .

CONTENTS 3

Draft report of the Commission. on the work of its
sixteenth session (continued)

Communication from the International Law Association

N.B. Participants who wish to have corrections to this provisional summary record
incorporated in the final summary record of the meeting are requested to
submit such corrections as soon as possible in writing, preferably on a copy
of the record itself, to the Languages Division, Room (.422, Palais des Nations ,
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A/cN.4/SR.772

GE. 64-9397

000385



Present.s

Chairman: Mr

Members : | Co Mr.
Mr.

My.

Mr.

Mr.

Mr,

Mr.

Mr.

“Mr.

Mr.

Mr.

Mr.

Sir

Mr.

Secretariat:

Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur ['accés a l'information

A

AGO

BARTOS

BRIGGS

de LUNA

PAL

PAREDES

PESSOU

ROSENNE

RUDA

TABIBI

TSURUOKA

TUNKIN

VERDROSS

Humphrey WALDOCK

YASSERN

Mr. LIANG . Secretary to the Commission

A/ON.4/SR.772

000386

\



Document disclosed under the Access to Information Act -

Document divulgué en vertu de la Loi sur 'accés & Finformation

DRAFT REPORT OF THE COMMISSION on THE WORK oF ITS SIXTEENTH SESSION (A/CN.4/L.106
and Addenda) (continued)

1. + The CHAIRMAN invited the Commission to continue its consideration of

Ghapter II (law of treaties) of its draft report.

Commentary on article. 55 2 (Pacts sunt servanda) (A/CN. 4/44106/hdd. 3).

Pa aragraph GQ) ,

2. Mr. VERDROSS said that. the Commission should explain that by "good faith"

it meant that a treaty should be applied in accordance with its spirit rather than too

strictly according to the letter: "Scire leges non hoc est verba earum tenere, sed vim

"ae “potestaten" .

3. The CHAIRMAN, speaking as a member of the Commission, said that the first
sentence might be taken to mean that, the principle packs sunt servanda dated only

from the signing of the Charter.

4. "Sir Humphrey WALDOCK,. Special Rapporteur, said that in drafting the paragraph
he had had in mind the kind of reader to which it was addressed. It was stated that the

obligation to perform in good faith was a fundamental principle of the Law of treaties,

‘but the concept of good faith, being difficult to express, had better be left undefined,

The word "moreover" should be deleted from the second sentence.

5. ir. BRIGGS said that the Chairman's point might be met by inserting a full

stop after the word “treaties” in the first sentence and by: amending what, would then

become the second sentence to read "Its importance is emphasized ete." “He agreed | with
the Special Rapporteur. that it would be undesirable to attempt a definition of good

faith even for insertion in a commentary. oe

It was _so agreed.

6... The CHAIRMAN, speaking as a member of the Commission, thought that the rulings

of the International Court cited in paragraph (2) of the commentary should to some

extent suffice to, explain whot was meant by "good faith".

Paragraph (1): was adopted as amended,

Paragraphs (2) and (3) were adopted. -

A/CN.4/9R.772
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Paragraph (4) , | : ‘

Ts The CHATRMAN suggested that, in the first sentence ("... advantage in also

stating the negative aspect of the rule, namely, that a party Lea), the reference _ f

to the "negative aspect" should be omitted. | | — | |

t was so agreed,

_ Paragraph (4) was adopted as amended.

Commentary on article 57 (Application of treaty provisions rationé temporis)

Paragraphs (1) and (2) were adopted without comment :

Paragraph (3) i 7

8. . lr. ROSENNE said that as drafted paragraph (3) was not acceptable because

: the-extract from the Permanent Court's finding. in the Mavrommatis Palestine Concessions

case_only substantiated the proposition in the first sentence and did not relate to.

jurisdictional clauses attached to substantive clauses of a treaty. as-a means of

securing their application....The paragraph in fact dealt with the definition of

disputes and it should not touch upon the jurisdiction of courts ratione’ temporis’
if the paragraph could not be omitted altogether only the first sentence.should be

“retained with the text of the two sentences in footnote 1. ,

9. Sir Humphrey WALDOCK, Special Rapporteur » said that the paragraph dealt with

a particularly difficult problem and might perhaps be shortened, but the extract from

the Mavrommatis Palestine Concessions case certainly helped to elucidate. the provisions

of the article which ha@ been drafted with considerable care. Bowne edad

10. ' ir, BRIGGS agreed. that the paragraph would lose in clarity if the quotation

were xemoved. St ‘

ll. ii, PAL said that there was no disagreement on the question of the principle

of non=-retroactivity and thought that the quotation should be retained. -
12. Mr. ROSENNE suggested the deletion of the full stop at the -end of. the first

sentence and of the words "When the treaty is purely and simply a treaty of. arbitration

or judicial settlement, the jurisdictional clause will normally". The word "providing"

‘should then be substituted for the word "provide".

i3. The sentence opening with the words "The reason is that the ‘disputes! with which

the clause is concerned" should also be eliminuted, as there could be other reasons,

A/CN.4/SR.772
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Those changes were accepted.,. i

it was also agreed to delete the words "Thus, being called upon to determine the

effect of Article 26 of the Palestine Mandate", the words "On the other hand" and the

words "found not in a treaty of arbitration or judicial settlement but",

Paragraph (3) was adopted as amended

Paragraph (4). .

14, Mr, ROSENNF proposed the deletion of the last sentence as the Commission

had not considered the problem of extradition in any great detail.

15, | Sir Humphrey ALDCCX, Special Rapporteur, said that he would be glad to

delete the sentence particularly as he had some misgivings about the substance,

Lo. | Mr, BRIGGS said that as the member responsible for having brought up the

question of extradition in the discussion, he would have no objection to the deletion

of that sentence,

Paragraph (4) was adopted subject to

the omission of the sentence in question

Paragraph (5)
17. The CHAIRMAN said that there was some ambiguity in the references to "facts

or acts which are completed" and to "situations which have ceased when the treaty .

comes into force", He therefore suggested the following wording: "In other words,

he treaty will not apply either to facts or acts which have been completed before

the treaty comes into foree or to situations which have ceased (and do not recur ) .

when the treaty comes into force",

it was so agreed.

Paragraph (5) was adooted as amended,

Paragraphs (6) and (7) were adopted without comment.

Commentary on article 654 (The effect of breach of diplomatic relations on the

application of treaties )

Paragraph (1)

18. Mr, VERDROSS asked for the deletion of the sentence reading: "Similarly,

the problems arising in the sphere of treaties from the absence or withdrawal of

"recognition do not appear to be such as should be covered in a statement of the general

law of treaties", - de could not see how it was possible to refuse to recognize a

State which actually existed and, in any Case, he did not think one could speak of the

withdrawal of recognition. The only possible case was that of the severance of

diplomatic relations. The Commission should not give the impression that it accepted

such a paradoxical situation.

A/CN. 4/SR.772
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19. ' Sir Humphrey WALDOCK, Special Rapporteur, said that in referring to

recognition, he had had in mind the recognition of governments, not that of States.

He suggested that the sentence in question should be redrafted in a more non-committal °

Way @.B. "Similarly, any problems that may arise, ete.", .

20. hir, TUNKIN proposed the deletion of the words Nor withdrawal" and the f
insertion of the words "of a government! after the word "recognition" in the third

sentence, |

The changes suggested by Sir Humphrey Waldock and ler. Tunkin were accepted,

Paragraph (1) was adopted as amended,

Paragraph (2) | |
21. lir, ROSENNE proposed as a matter of drafting the substitution of ‘the word

" severance" for the word "breach" in the second sentence,

it was so agreed,
Paragraph (2) was adopted as amended,

Paragraph (3)

Paragraph (3) was adopted without comment,

Paragraph (4) ; ’

225 Mr, YASSEEN thought that it was going too far to talk of a "decisive

criterion" said to be inherent in the nature of the treaty, The machinery of the

treaty itself might lead to suspension,

(23. The CHAIRMAN accepted lar. Yasseen!s view and suggested that the word.
"decisive" be deleted,

it was so agreed.

Paragraph (4), as amended, was adopted.

Paragraph (5) |
Paragraph (5) was adopted without comment.

Commentary on article 58 (the territorial scope of a treaty) (a/om. 4/u. 106/aaa. 5)

Paragraph (2) |
. 24, : ir, TUNKIN said that there seemed to be no logical connexion between the ©

third and fourth sentences, 7

25. He proposed in addition thatthe seventi sentence should be omitted,

26. " Sir Humphrey WALDOCZ, Special Rapporteur, said that in the third sentence he

had sought to provide examples of the territorial scope of a treaty, In the light of

Mr, Tunkin's. remark, he suggested that the seventh sentence should be dropped, as

should the phrase in the fourth sentence reading “or the circumstances of its conclu-

sion" and the word "thus" at the beginning of the fifth sentence, _

It was so agreed,

A/CN, 4/SR.772 , . | 900390
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AIRMAN suggested that the reference to the boundary treaty between

Italy ‘and Yugoslavia might | be dropped, so that ‘the exantoles cited would be of a
genera natures

It t was so agreed,

Paragraph (1) was adopted as amended.
Paragraph (2)

Paragraph (2). was adopted without comment

Paragraph (3)

Ao ior. Tunkin's suggestion, the last sentence was deleted.

Paragraph (3) was adopted as amended.

Paragraph 4

N8. Mr. XCSENN2 proposed the deletion of the last part of the paragraph from -

the words "until it was in »nossession".

29. Sir Huaphrey VALDOCK proposed that the last vart of the paragraph from

the word "aside" be replaced by the words "to be examined in connexion with its

study on the topic of succession of States and governments."

Tt was so agreed. /

Commentary on article 61 (General rule limiting the effects of treaties to the parties)

Paragraphs (1) and (2) were adopted without comment.

Paragraph (3)

30. lin. VERDROSS said that the German Interests in Polish Unver Silesia case

did not substantiate the provision in the article itself, according to‘which a breaty

could not create rights in favour of third States. Nor did the other two cases

mentioned in paragraph (3) offer convincing support of that provision, for they’ had

only yielded the finding that normally rights could not be created in favour of

third States and in neither had it been laid down that such rights could never be

created.
5 *

31. Sir Humphrey VALDCCX, Special Rapporteur, seid that the cases mentioned

were relevant to situations where there was a doubt es to whether rights had been

created and had arisen out of claims by non-party States to rights under treaties

in which the parties had not included provisions conferring rights on others.

32. Vir. ROSENW# proposed that the first part of the quotation from the
Permanent Court's finding reading "A treaty only creates law as between the States

which are parties to it" be transferred to paragraph (1) of the commentary on

article 61. The second part of the quotetion should be dropped.

Ii_was so agreed.

Paragraph (3) was adopted as amended.

Paragraph (4) was _adopted without comment

| B/ON.4/SR.772 7 | 000391
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Commentary on article 62 (Treaties providing for obligations for States not parties) *

Paragraph (1) ,

It was agreed that in the English text of the commentary and titles ofthe. i

articles concerned (though not in the articles themselves ).the expression "third

ncvate" should be used instead of "non-party",

Paragraph (2) was adopted without- comment.
Péragraph (3) : a oo ...

33, Mr. BRIGGS said that paragraph (3) could be onlited as the discussion

on the subject could be found in the summary records.

3h. Mr, TUNKIN believed that that course would be contrary to the Commission!s

decision to mention in the commentary an important issue and one that was acquiring

_ growing significance in the modern world, |

om The CHATRMAN suggested that the second’and third sentence should be
redrafted to read. "The Comission recognized that they would fall outside the
a

.principle laid dow in the present article and would concern the question of the
f

sanctions for violations of international law,"

36, Mr, ROSENNE said that the Commission had consistently refrained from

interpreting the Charter of the United Nations and accordingly the words "constitute

a viiolation of the principles of the Charter and would not therefore" should be

celeted in the last sentence. . , . |
it was so agreed.

Paragraph (3) was adopted as amended.

Commentary on article 62A (Treaties providing for rights for States not parties)”

The commentary was adovted.

Chapter III: Special missions . .

Ve ' The CHATRMAN invited the Commission to consider chapter III of its draftLS

report, relating to the topic of special missions,

Introduction (A/CN.4/L.106/Add.6)

Paragraph 1

38, Mr, BARTOS, Special Rapporteur, said that footnote 1 should be omitted:
39. The CHAIRMAN suggested that, to avoid the use of the word mission" ‘in

the sense of "task" the phrase "questions relating to special missions entrusted

with tasks for specific purposes" should be substituted for the phrase ‘questions:
2/0N.4/SR.772
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relating to special missions , that is to say, to temporary envoys entrusted with
special missions for specific purposes",

it _was_so agreed, oo

_ Paragraph 1, as amended, was adopted.

Paragraph 2

40. The CHAIRMAN asked that the expression "it was based on the idea that

«s+» should. be applied" should be substituted for "it took the view that... should

be applied",

41, To avoid repetition, the words in the fourth sentence, "based on the. idea of

applying the general rules by analogy" should be deleted and the sentence might

read simply: "The Commission expressed the opinion that this brief draft should -

be transmitted ...",

Paragraph 2, as amended, was adopted,

Paragraphs 3 to 10 were adopted subject to drafting changes...

Fara graph il . .

h2.- The CHAIRMAN suggested that the word "provisionally" should be added

before the word "adopted" in the third sentence. -

7 ‘Tt was so agreed.

IB. Mr, ROSENNE suggested the addition of a passage stating that the articles

on special missions provisionally adopted at the current session. were included in

the report for inforiation only. “A passage of that ‘type had been: included an the

report on similar occasions in the past, to show that the draft: arbicles” in “qiestion

were not submitted for. ‘Government comments and that no action on “them was called for.

~hhe Mr. BARTOS, Special Rapporteur, suggested that the sentence: "They are. .

reproduced in the craft below for the information of the General Assembly" should

be added,

It_was so agreed.

* Paragraph 11, as amended, was adopted,

Commentary on article 1 (The sending of special missions)

Paragraph 1 was adopted without comment.

Paragraph 2 (a)

4b Mr, TUNKIN said that it was unnetessary to say that a-State was a subject
of international law. . oo Peo Be

bbe The CHATRMAN suggested that the first sentence should. read:...it. must be
sent by a State to another State”,

A/CN.L/SR.772
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47. At the end of the next sentence the word "such" should be inserted before "a

movement",

48, He asked the Special Rapporteur what precise meaning and weight he attached to §

. the use of the word "provisional" in connexion with the recognition of political —

movements as subjects of international law,

49. Mr, BARTOS, Special Rapporteur, replied that such recognition was very

‘often provisional or subject to conditions, He had no objection, however, to the

deletion of the word "provisionally".

Paragraph (2) (a), as amended, was ~2dopted. ‘

’ Paragraph (2) (b)° 0° °° 7 FS a a :

50, The CHAIRMAN said that the word "precisely" was unnecessary at the end of

the first sentence. In the second sentence the word "examination" might be .

substituted for "review",

51. Mr. TSURUOKA said that it would be preférable to use the adverb "narrowly"

rather than "severely" in the second sentence, , : ,

52. ‘Mr, ROSENNE scggested that the last two sentences of paragraph (2) @)
should be merged,

53.6 - The CHAIRMAN suggested that the two sentences might be simplified to reads

"In the Commission's view, the specified task of a special mission should.be to

represent the sending State in political matters and also in technical matters".

Paragraph (2) (b) was adopted as amended and subject to drafting changes:

Paragraph (2) (c , ' 7 a

34. The CHAIRMAN said that the text might be simplified to read: . "but the

Commission points out that the way in which consent is expressed to the sending of

a permanent diplomatic mission differs from that used in connexion with the sending

of a Special mission", _ .

55.) In reply to a remark by. Mr. ROSENNE he suggested that the last sentence

might be amended to reads: "In practice recourse is generally had to an informal

agreement and, less frequently, to a formal treaty providing that a specific problem

will be entrusted to a special mission wees

Paragraph (2) (c),as amended, was adopted,

Paragraph (2) (d) | . .
36. The CHAIRMAN said that the phrase “the term fixed for the duration of ‘the

mission" was inappropriate, He also thought that the words "its being given a

specific assignment" should be dropped. He therefore suggested that the second

A/CN.4/SR.772
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sentence should read; "Its temporary nature may be established either by. the term

fixed. for the mission or by its being entrusted with a specific task and it. is

usually terminated either on the expiry of its term ...".

Paragraph’ {2) (a), as amended, was adopted,

Paragraph (3) —~ .

57. . -. Mr. ROSENNE suggested the deletion from the fourth sentence of the

concluding passage, which stated that certain writers had alleged that special

missions ‘could be exchanged only by States that maintained diplomatic or.consular :

relations with each other, Preferably the Commission should not engage in

polemics with individual authors,

- 58. In addition he suggested that the last sentence of paragraph (3) should be
reworded, since its meaning was not clear,

It was so agreed,

Paragraph (3) was adopted as amended and subject to drafting changes,

Paragraph (4)

- 59. Mr, PESSOU considered the expression “there are a number of ways of i

achieving this end" inappropriate. ;

60, Mr, TSURUOKA suggested that the words "with specific assignments" ind
sub-paragraph (a) should be omitted; it.would be sufficient to refer to a special

- mission, without mentioning its assignment,

ol, Mr, BARTOS, Special ‘Rapporteur, accepted wr, Tsurucka' s suggestion; the
necessary explanations regarding the characteristics of special missions had

already ‘been given, , a 7

62,. . Mr, ROSENNE thought that, in sub-paragraph (b), it would be preferable to
refer to “questions ... settled by a special mission" rather than to "questions eee

settled through the sending of a special mission", ; |

63. . Mr. BARTOS, Special Rapporteur, said that he preferred “the” expression "by .

means of a special mission" for, | in that context, it was: necessary ‘to convey” a very
’

precise shade of meaning, It was not the special mission which would settle the

questions; rather the procedure of sending a special mission was used to settle

them, | .

Paragraph (4) was adopted as amended and subject to drafting changes,

A/CN.4/SR.772
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Paragraph (5) oe

640. The. CHAIRMAN suggested that the opening passage should be amended. to read -"Where

‘regular aiplomatic relations. have been broken off or armed hostilities are in progress 4
between the States". . Oo ; .,

65. He asked the Special Rapporteur whether it would not be possible to omit the words

"or for the settlement of preliminary questions on which the establishmerit of such__

relations depends" at the end of the Paragraphs To some extent those words seemed to be

repetitive. | .

65.° Mr. BARTOS, Special Rapporteur, said that he had wished to emphasize that two

different stages were involved. ‘In the first, the special mission was used as a kind of

mission of enquiry, whereas in the second it was used for the immediate object of

establishing diplomatic relations. In any case the object: was always the establishment

of diplomatic relations. Accordingly, he had no objection to the amendment suggested by

the Chairman, fo

Paragraph. (5) was adopted _asamended.

Paragraph (6) |

66. Mr. de LUNA said that the text of paragraph (6) was somewhat cumbersome. In

practice, negotiations with a special mission sent by one State to another could be

conducted either by a délegation expressly appointed for that purpose by ‘the receiving

State or directly with the Ministry of Foreign Affairs or some other appropriate

authority. There was therefore no need to speak of "appointing a particular delegation

as a special. mission", . ,

67. Mr. ROSENNE said that he haa no quarrel with the contents of paragraph 6 as

such, but considered that ait belonged more properly to the general ‘introduction than to

the commentary’ on article 1. The contents of paragraph (6) of: the commentary, did not

relate to any of the provisions in article 1.

68. Mr. BARTOS, Special Rapporteur, said that the article was of an introductory i
nature. _ In practice, certain Ministries of Foreign Affairs considered it indispensable

to ‘appoint special delegations when a special. mission was sent by another State. It

would therefore be dasirable to indicate in the text that that practice aia not ‘necessarily

have to be followed. There was no need for the two negotiating bodies to, have the same

status.

B/CN.4/SR.772.
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_ 69, The CHATRMAN thought that Mr. Rosenne's comment might well apply to paragraph

(7). also. a | . .

It_was agreed that paragraph (6) would be amended in the light of the foregoing

remarks, . . |

Paragraph (7) was adopted without comment,

Commentary on article 2 (The task of a special mission)

Paragraph (1) was adopted.

Paragraph (2)
~

70, Mr. YASSEEN suggested that the words "such consent” in the second ‘sentence

should be replaced by the words "such mutual consent", In the third sentence the words

"the ‘instrument by which the sending and reception of special missions is agreed on" |

should read "the instrument relating to the sending and reception".

It _was so agreed.

Paragraph (2) was adopted as amended and subject to drafting changes.

Paragraph (3)

71. Mr. de LUNA suggested that the word "some" should be inserted before the word
"importance" in the last sentence. . OS

It was _so agreed. | .

T2. ‘The CHATRMAN suggested that, in the third sentence, the words propitious
atmosphere" should be replaced by the words "propitious circumstances" and that the word

"beneficial" in the phrase "certain beneficial treaties" should be dropped.

It_was so agreed.

73. Mr. ROSENNE pointed out that, in cases like these mentioned in the second
sentence special missions had been known not only to enter into treaties but to perform
other acts such as making binding statements,

74. ’ Mr. BARTOS, Special Rapporteur, said that Satow in his "Guide to Diplomatic
Practice" mentioned that treaties had been concluded by delegations which had come to

convey their condolences on the occasion of the death of a King of England.

75.6 The CHAIRMAN suggested that the passage in question should read: "vee.

propitious circumstances to conduct negotiations on other subjects", The next sentence

would be omitted.

It was so agreed.

i/CN.4/SR.772
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_ Paragraph (3) was adopted as amended and subject to drafting changes. 5
Paragraph (4) | ..
76. Mr. “YASSEEN suggested that the word "treaties" in “the ‘First sentence, , i
should . be in the singular. -

TT. . “Bers ‘BARTOS , Speoval i Rapporteur, suggested ‘that, in’ “the” ‘game sentence,
the words "or by the agreement concerning the sending and acceptance of the special’

mission" might be deleted. In the third “sentente “the word’ “permanent” should be

deleted. oe . ,

it was so agreed. | . . ve Slee

Paragraph {4) was adopted as amended and. subject to drafting changes.

Paragraph (5) ‘ wT ae

18.6 Mr. de LUNA said that the text of paragraph (5) should be toned down.

There was no need to dwell. so much on possible disputes between special missions

and permanent diplomatic missions. He had in mind more especially the second and

third sentences, where there was a reference to the intervention: by permanent

missions in the negotiations and-to the f0%: that~they~consider themselves entitled

to override the special mission. a

19. Me. TUNKIN suggested that the opening words of ‘the paragraph should be *.

amended to read "A question which also arises...".

It was so agreed.

80. _ ‘The CHAIRMAN suggested that in the light of Mr. de Luna's.criticism the

‘two sentences relating to intervention by regular diplomatic mission in thework of

the special mission should be omitted. | i ,

it was so agreed. eae ene ate

81... © Mr.- TSURUOKA thought that in the penultimate “gentence y: the words "In

practice the guiding principle has been" should be amended to read "Certain members

of the Commission héld that". = eae

(. It was so agreed. . Be m

82. | ~. Mr. TUNKIN said that it seemed to him to be an exaggeration to refer -in ;the

last sentence: to. the importance of the point for the safeguarding of juridical

relations. between States. It would be-better to say simply "The Commission decided

to. draw the attention of governments to this point and to ask them...".
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83. Mr. BARTOS (Special Rapporteur) said that, although he accepted
Mir. Punkin! S suggestion, he did so with reluctance, for in practice the question
was one of the greatest importance, : .

Paragraph (5) was adopted as amended and subject to drafting changes.

Paragraph (6) |
Paragraph (6) was adopted subject to drafting changes.

84. Mr. TUNKIN said that he would have preferred the paragraph to be omitted

altogether, in order to avoid placing too much emphasis on the disputes that might .

arise between the two missions. | .

COMMUNICATION FROM THE INTERNATIONAL LAW ASSOCIATION ;

85. The CHATRMAN read to the Commission a letter he had just received from the

President of the International Law Association inviting the Commission to send a

representative to its session to be held at Tokyo in August.

86. The letter raised a question of principle: should the Commission send an

official representative to meetings of bodies such as the International Law

Association? The Commission had never done so in the past.

87. In any event, for various reasons, and in particular for financial reasons,

it did not seem possible to send a representative. |

88. Mr. BARTOS said that Mr. Liang had attended the Brussels meeting of the

International Law Association not as a representative of the Commission but as a

menber of the Secretariat. - It would be advisable to keep in contact with such

bodies, but it would probably be enough to send a MESSAge »

89 . The CHAIRMAN suggested that Mr. Bartos should be asked to convey orally

the Commission's best wishes for the success of the meeting of the. International
Law Association.

it was so agreed.

The meeting rose at 1.10 p.m.
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DRAFT REPORT OF THE COMMISSION ON THE WORK OF ITS SIXTEENTH SESSION

(A/ON.4/L.106 and Addenda) (continued )

Chapter II - Law of Treaties (./CN, 4/b. 106/aaa. 7 and. 10) -
1. The CHAIRMAN invited the Commission to continue consideration of chapter. il

of the Draft of its report. He suggested ‘that ‘the ‘Secretariat should be authorized —

to make any necessary corrections to the versions of the report in the different
danguages. | | | —

It was so agreed.

Commentary to article 62 B (Revocation or amendment of provisions regarding obligations
or rights of States not parties) (A/CN. 4/L. 106/Ada <7)

The commentary to article 62 B was approved without comment

Title of article 64 (Rules in a treaty becoming binding through international custom) —

2. ‘The CHAIRMAN proposed that the ‘title of article 64 should be amended so as

to make it clear that it referred tothe rules in a treaty that became binding for third

States through international custom; the omission” of all reference to third States .

from the title would make it difficult to understand the: meaning.” ——

3. Mr. ROSENNE said that it would not be appropriate to introduce the words

Mfor third States" after “"hinding". Article 64 dealt with the casé Where a treaty

created or reflected international custom binding for all States and not just for

third States,

4. Mr. de LUNA pointed out that the matter was explained in paregreph ‘ay of:

the commentary.

5, "Me, BRIGGS proposed that the question should be dealt with by sstviith
the word "generally" before "binding". Soe

The title of article 62 B was adeyben with that amendment
x.

Commentary to article 64

Paragraph (1)

6. Mr, ROSENNE said that the Language of the second sentence of paragraph (1)

would have to be adjusted: it was not correct: to say” that a" treaty coulda’ “formulate"

a territorial, fluvial or maritime régime. He therefore proposed that after‘the “word”

A/CN.4/SR.773
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"or" and before the words "a territorial, fluvial or maritime régime" the words "may | j

establish" should be inserted. a | oe

Paragraph (i was, adopted with that amendment,

Paragraph (2)

7. The CHAIRMAN ‘suggested that, in the concluding portion of the second

sentence, the words "other States accept rules ..." should be replaced by "other

States recognize rules". -

Paragraph (2) was adopted with that amendment.

Paragraph (3)

8. . The CHATRMAN suggested that ‘in the penultimate ‘sentence the passage. "together
with the process mentioned in the present article of the expansion of the ambit of

treaties through custom" should be omitted,

| Paragraph (3) ‘was adopted with that amendment.

The commentary to article 64 was adopted as a whole as amended.

Title of article 65 ( Application of incompatible treaty provisions)

9. _ The CHAIRMAN suggested that the title of article 65 should be amended to read:
"Treaties having incompatible provisions".

It was so agreed.

Commentary to article 65

Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted without comment.

Par re h_ (3)

10, The CHAIRMAN suggested that the ‘first sentence should be “amended, in line.
with the new title, so as to refer to "treaties having incompatible provisions" instead —

of to incompatible treaties. In addition, in that same sentence, he suggested that

the word "revision" should be replaced by "modification",

Paragraph (3) was adopted with those amendments.
Paragraphs (4) and (5)

Paragraphs (4) and (3) were adopted without comment.
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Paragraph (6) .

ll, mr. ROSENNE .suggested that the words "wany former treaties" used at.

the beginning ofthe sixth sentence shouldbe replaced by “any older treaties",

Paragraph (6) was adopted with that amendment,

Paragraph (7}

Paragraph (7)..was adopted without comment..:

Paragraphs (8) and (9) .

12.) The CHAIRMAN suggested that in “the French text the verb "to override"

used in the first sentence of each of the two paragraphs should be rendered by |

"ltemporte sur”,

Paragraphs (8) and (9) were adopted with that gmendment,

Paragraph (10) oo, ae

13, Mr, de LUNA said that he could not accept the concluding ‘portion of — -

the last sentence, reading "and thet their relevance.is that, by specifying that ~

the prior treaty does. not permit contracting out, they conclude the quéstion

whether the later agreement is or is not compatible with the prior treaty."

14. That passage could be misconstrued to mean that the article disposed of the ._—.

question of the compatibility of the two treaties. Oo Et,

15. Sir Humphrey. WALDOCK, Special Rapporteur, suggested that the passage

in question should be :omitted.

Paragraph (10) was adopted with that aindndment.
Paragraph (11) oe et

16, . Mr, ROSENNE proposed that the reference to paragraphs (5) to (9). should__

be replaced by a reference +o paragraphs (5) to (10). -

17. Sir Humphrey WALDOCK, Special Rapporteur, said: that the concluding

passage of. paragraph (11) had been taken.from the report. of the previous Special

Rapporteur; he proposed to include a footnote to clarify the matter,

18. | The CHAIRMAN said that, if there was no objection, he would consider

that the Commission agreed to adopt ‘paragraph (11) with the changes proposed by

ir. Rosenne and the Special Rapporteur,

It was so agreed,

A/CN.4/SR.773 oa.
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Paragraph (12)

19. Mr, ROSENNE suggested that in the first sentence the words "from a. ‘

different.angle" should be added after the words-"covers the same ground", .

Paragraph (12) was adopted with that amendment. ee ‘
Paragraph (13)

20, The CHAIRMAN pointed out that, in the penultimate sentence, the

expression "in principle" had been mistranslated in the French version,

Subject to the correction of the French text, paragraph (13) was adopted.
karagraph (14)

al, Mr, ROSENNE said that, in the last sentence of paragraph (14), the

word "consideration" should be replaced by, "considerations",

Paragraph (14) was adopted with that amendment.

Paragraphs (15) to (20) ,

22, Sir Humphrey WALDOCK, Special Rapporteur, pointed out that paragraphs (15)

to (20) were quoted from his second report, included in the Commission's report for

purposes of information as indicated in paragraph (14).

Paragraphs (15) to (20) were adopted without comment,

Paragraph (21)

23. ir. BARTOS suggested that the title of the Hague Conventions mentioned

in the penultimate sentence of paragraph (21) should be given in full,

Paragraph (21) was adopted with that amendment.

Paragraph (22)

24, _., Zhe CHAIRMAN criticized, from the point of view of substance, the opening

sentence of paragraph (22) reading "To attach the sanction of nullity to an

agreement is to deny that the parties possessed any competence under international

law to conclude it", The sanction of nullity could arise from causes other than the’

lack of competence to conciude the treaty.

25. He suggested that the sentence in question should be reworded along the |

following lines; "The nullity of an agreement may result from the lack of ©

competence of the parties to conclude it".

A/CN, 4/SR.773
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26. ' Mr. ROSENNE suggested that, in the eighth sentence, .the word "revision"

should be replaced by "modification".

27. The CHATRMAN criticized the expression "legal responsibility"! used in

the-last sentence of p..ragraph 22. It would be sufficient to refer to -

"responsibility", . .

28. Mr. BARTOS. pointed out that the Security Council of the United Nations -

had drawn a distinction between the political responsibility of States, their legal

responsibility, and their moral responsibility. wo Ce, rose

29, The CHAIRMAN suggested that the expression Mogal responsibility" should
be replaced by "State responsibility".

30. He said that, if there was no objection, he would consider that the Commission

agreed to adopt paragraph 22 with the two changes proposed by him. and the change
vt

proposed by Mr. Rosenne,.

It_was_so agreed.

Paragraph (23) —

Sh. Mr. ROSENNE said that it was not altogether accurate to say, as did the

first sentence of paragraph (23), that "the article does not provide for .any

exceptions to the rules stated in paragraph A, other than the general exceptions...",

Article 65 did not deal with the two general exceptions mentioned in the concluding

part of that first sentence; those exceptions were provided for in other articles

of the draft. . a

32.0 The CHAIRMAN suggested that the first sentence should be amended to read
"Accordingly, no othor exceptions to the rules stated in paragraph 4 are, provided

for, other than the general exceptions...". .

Paragraph (23) was adopted with that amendment. 7

‘The Commentary. to. article 65, was. adopted as a whole as amended,

Commentary on article 67 (Procedure for amending tre aties) and on article 68
(Amendment of multilateral treaties) (A/CN. 4/L. 106/Add. 10) |

33.07 In reply to a question by the CHATRMAN, “Sir. Humphrey WALDOGK, Special
Rapporteur, confirmed that the words "amending" and “amendment?! were “being used in

the titles of ‘articles 67 and 68 but the word "modification": was used” in the text

of the articles and in the commentary. . An explanation of the terminology chosen

was given in paragraph (5) of the commentary.
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Paragraphs {1) and (2) :.

Paragraphs (1) and (2) were adopted without comment.

Paragraph (3) .

34. Mr, YASSEEN suggested that the word ‘almost! should be added before the

word "dead-letter'TM in the penultimate sentence; in the opinion of many authors

Article'19 of the Covenant of the League of Nations had provided a means for revising

the Treaty of Lausanne. | '

35. Sir Humphrey WALDOCK, Special Rapporteur, said that the provisions of

Article 19 had never been applied successfully, but he was prepared to change the

passage in question to read "Article 19 was practically a "dead-letter'TM.

It was agreed that the passage should be. so amended.

36. ' Mr. ROSSNNE said that during the discussion on the modification of treaties

Mr. Lachs had suggestéd, and he had supported the suggestion, that the Commission

should in its report draw the attention of the General Assembly to the need for a

general review of the-older multilateral treaties, , , .

37. Sir Humphrey WALDOCK, Special Rapporteur, said that, although he entirely

agreed with the proposition, the defects in the procedure for the amendment of

treaties might well have the consequence that amending instruments would be ratified

by fewer parties than had ratified the original treaties. No real progress would be

achieved unless there was a real will on the part of States to extend participation

in existing conventions; perhaps the matter should be left to them.
38. Mr. BARTOS said that the Commission's view on the subject had been set

forth in chapter III of its report on its 15th session (A/5509). He suggested that

a footnote reference would suffice in the present context.

It was agreed to make a reference to Mr. Lachs!s suggestion in a footnote.

Paragraph (3) was adopted as amended. ....... wn

Paragraph (4) . Be me , ..

Paragraph (4) was adopted without comment.

Paragraph (5)

39. Mr. de LUNA said that he doubted whether transactions varying or

supplementing a treaty were in fact covered by the term "modification", as was

implied in the last sentence of the paragraph,
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It was agreed to delete from the last sentence the words "or supplement"

and the words "without. amending the treaty ag such". f

Paragraph (5) was adopted as amended.

Paragraphs (6) to (9)

Paragraphs (6) to (9) were adopted without comment.

Paragraph (10)

At Mr. Roscenne's suggestion it was agreed to delete the second sentence

("This is a matter upon which it seoms important that the Commission should take

a clear position"). —

Paragraph (10) was adopted as amended.’

Paragraphs (11) and (12) .

Paragraphs (11) and (12) were adopted without comment.

Paragraph (13)

It was agreed. to replace the words "the principle of t preclusion!" by the
words."the general principlé'nemo potest venire contra factum proprium'".

- Paragraph (13) was adopted as amended.

Commentary on articlo 69 (Agreements to modify multilateral treaties between |
certain of the parties only)

Paragraph (1)

At the Chairman's suggestion it was agreed to delete the words "modifications

of a treaty by. an" in the fourth sentence.

| Paragraph (1) was adoptod as amended.

Paragraphs (2) and (3)

Paragraphs (2) and (3) were adopted without comment.

40. The CHAIRMAN invited the Commission to resume consideration of the
commentary on the draft articles concerning special missions (A/cN.4/L.106/Add.8).

Commentary on articlo 3 (Appointment of the head and membors of the special
mission)

Paragraph (1)

4l. Mr. ROSHNNE suggested that the text should be amended so as to convey

the idéa that a prior agrément was necessary.

It was so agreed.

Paragraph (1) was adopted as amended.

A/CN .4/SR.773
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Paragraph (2)

4e. Mr. YASSHEN suggested that the phrase "acceptance of its head, members |

or staff" should be substituted for "consent to ...".

43. Mr. BARTOS, Special Rapporteur, said that he could. not accept that . %,

amendment for it affectod substance. Consent was granted once.and for all.
According to Mr. Sandstrém, such consent applied to the head of the mission too.

Paragraph (2) was adopted subject .to drafting changes

Paragraph (3)

44. In response to a suggestion by Mr. YASSEEN, Mr. BARTOS, Special

Rapporteur, proposed that the words "or the intcrests" be inserted after Ngovereign

rights" in the first sentence.

It was so agroed.

"Paragraph (3) was adopted as amended .

Paragraph (4)

45. Mr. YASSEEN asked, the Special Rapporteur whether tho concept of prior

agreement dominated the whole paragraph.

46.. Mr. BARTOS, Special Rapporteur, said that it did, for prior agreement:

constituted an indirect curb on the freedom of appointment, which was the

general principle.

" Paragraph (4) was adopted subject to drafting changes.

Paragraph (5) os : . .

AT. Mr. BRIGGS said that the word "politicians" at thé end of paragraph (5)

was not particularly appropriate in the English text.

Paragraph (5) was adopted subject to dra fting changes.

Paragraph (6)
Paragraph (6) was adoptcd subject to drafting changes. -

Paragraph (7

48. Mr. ROSENNE suggested that the phrase Nor other official persons" be .

substituted for "or heads-of other departments".

It was so agreed,
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49... In reply to Mr.,de LUNA and Mr. BRIGGS, who had remarked on the terminology

employed, the CHAIRMAN said that the appropriate services of the Secretariat. would

check the terminology and quotations and make any necessary editorial changes.

Subject to such changes, paragraph (7). was adopted as amended.

Paragraph (8)

Paragraph (8) 3 was adopted without comment,
Commentary on article 4 (Persons declared persona non grata or not | acceptable)
Paragraphs (1), (2), (3) ana (4)

Paragraphs (1) to (4) were adopted, subject to drafting changes,

Paragraph (5)

. 50% Replying to a suggestion by the CHAIRMAN, Mr. BARTOS, Special Rapporteur,

said that in French "qualification" would be wrong in the context, because it signified

not only personal competence but also rank and functions

“51. The CHAIRMAN suggested that the word “gualibes" s should be changed to the

singular "qualité".

It was so agreed.

Paragraph. (5) was adopted as amended,

Commentary on article 5 (Appointment of a special mission to more than one State)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted without.comment. |

Paragraph (3)

At Mr. Rosenne's suggestion it was agreed to delete the words "rightly, in the

view of the Commission" in paragraph 3(b).

As so amended paragraph (3} was adopted subject to drafting changes.

Paragraph (4)

Paragraph (4) was adopted without comment,

Paragraph (5)} ; a: _ . |

526 The CHAIRMAN suggested that the third sentence should be reworded to read

"a2 to decide in advance whether they are prepared to receive the proposed special

mission". In the next sentence, the word "receivability of the special mission"

should be replaced by the words "the question".

Paragraph (5) was adopted as amended.
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Commentary on article 6 (Composition of the special mission} oo

Paragraph (1). . _ ; ee L. y

Paragraph (1) was adopted without comment. | Co ae qf

Paragraph (2) _ a ed a a

At the Chairman's suggestion it was agreed to delete the words "and if both are |

members of the special mission (and not of its staff)" in the third. sentences

It_was so agreed.

Paragraph (2) was adopted as amended.

Paragraph (3) _— . Be oe

D350 The CHAIRMAN asked for an explanation concerning the meaning of the second
. sentence, relating to the order of precedence among delegates within the sending State,
the languoge of which seemed to. him far from. clear.

546 Mr, de LUNA suggested that the reference should be to the order of precedence

established under the regulations of the State sending the delegation.

5. Mr. BARTOS, Special Rapporteur, said that he accepted that suggestion in
principle. The sentence would then read "Neither the rank of the delegates under the
internal regulations of the sending State nor the title or function weal

Paragraph (3) was adopted as amended.

Paragraph (4)

Paragraph (4) was adopted without comment.

Paragraph (5) 7 ee a

At Mr. de Luna's suggestion it Was agreed to insert the words "of the Vienna
Convention" after the words "set out in article 1(¢)" in the second sentence of

paragraph (5). i |
Paragraph (5) was adopted as “amended.

Paragraphs (6) and (7)
“

Paragraphs (6) and (7) were adopted without comment.
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Commentary on article 8 (Notification) ee td

Paragraphs: (1) and.(2).. 200 ww |

Paragraphs (1) and (2) were adopted without. comment. oon oe LS

Paragraph (3)

It was agreed that the reference to notification "in two stages" should be

replaced by a reference to "two kinds of notification".

Paragraph (3) was adopted as amended and subject to consequential drafting ~

changes.

Paragraph (4)

56, Mr. ROSENNE said that the last sentence of paragraph -(4) showld-be toned

‘down so as to remove the criticism of the Commission implied in “the passage "The

Commission failed to take this fact. into account...". | |

Paragraph (4), was adopted subject to-a drafting change on the lines ‘suggested

by Mr. Rosenne. ©

Paragraphs (5) and (6)

Paragraphs (5) and (6) were adopted subject to drafting changes.

Paragraph (7) ; oe

dT. Mr. ROSENNE said that there was non sequitur in the third sentence. of

paragraph (7); the words "did not discuss this problem but" should be deleted.

It was so agreed. - | .

Paragraph (7) was adopted as amended.

Paragraph (8)

Paragraph (8) was adopted without comment.

Commentary on article 9 (General rules on precedence) - ~ - nee

Paragraph (1) - ee , oo.

58. The CHAIRMAN suggested that the order of the first two sentenees should be

reversed and that the beginning of the second sentence should read "The question of

the rank of heads of special missions arises etc". - In addition, he suggested that.

the words Yor on arrival" should be added: in.-the last. sentence.
?

Paragraph (1) was adopted as so amended.
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Paragraph (2) .

“At Mr. Rosenne!'s suggestion it was agreed - to delete the word “special” , {
qualifying the words "rules of courtesy".

Paragraph (3)

59. The CHAIRMAN said that the last sentence implied that the Vienna Convention
on Diplomatic ‘Relations was inconsistent with the principle of the sovereign

equality of States. Accordingly, he suggested that the sentence in question be
deleted ; ; ee nee as Ct a - an

It was so agreed.

Paragraph (3) was adopted as amended.

Paragraphs (4) and (5) . ;

Paragraphs (4) and (5) were adopted without comment.

Paragraph (6) , | |

60. "We ROSENNE said that the last. sentence in paragraph (6) ("Except i in .
matters of personal courtesy, the diplomatic title of the head of a special "
is of no official significance") was misleading and Should be dropped. | oe

It was so agreed.

Paragraph (6) was adopted as amended,

Paragraph (7)

61. The CHAIRMAN suggested that the words "at all" in the first sentence

should be omitted. a

It was so agreed.

Paragraph (7) was adopted as amended.

Paragraphs (8) and (9) = |

Paragraphs (8) and (9) were adopted without comment.

Paragraph (10)

At Mr. de Luna! s suggestion the date "1815" was inserted. after the words
"the Vienna Regulations" .

Paragraph (10) was adopted as amended.

Paragraphs (11) to (15) BC ,
' Paragraphs (11) to (15) were adopted, subject to the deletion of the word

"diplomatic" in the penultimate sentence of paragraph (12).

A/CN.4/SR.773
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Paragraph (16)

At Mr. Rosenne's suggestion it was agreed to substitute the words "of thé opinion"ane
x for the word "convinced" in the first sentence and to substitute the word "applicable" for

’ the words "in force" in the second sentence,

Paragraph: (16) was adopted as so amended,

Paragraph (17)

62. The CHAIRMAN said that the penultimate sentence seemed far from clear: ~

notifications relating to a special mission were not always made by the permanent diplo-

matic mission. He suggested that the words "which notifies arrivals and subsequent
changes" should be deleted. . |

It_was so agreed.

Paragraph (17) was adopted as amended.

Paragraphs (18)+to (21)

Paragraphs (18) +o (21) were adopted without comment. ~~

Commentary. to article 10 (Precedence among special ceremonial and formal missions)
63. Mr. de LUNA suggested that in paragraph (3) (e) t the word "status" should be

replaced by "function". , ,

The commentary was adopted subject to that change and_to drafting changes.

Commentary on article” ‘7 (Authority to act on behalf of the special mission) (A/CN.4/L. 106/
Ada.9)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted without ‘comment.

Paragraph (3) .

64. Mx. ROSENNE said that implied criticism of the Commission in the fourth sentence

should be attenuated by substituting the words "did not deal" for the words "failed to

deal", . -

It was so agreed.

Paragraph (3) was adopted as amended.

Paragraph (4)

65. Mr. de LUNA said that the word tantum in the first sentence should read juris

tantum.

66. The CHAIRMAN pointed out that part of the. text seemed to repeat paragraph (3) (h)

of the commentary on article 10 (Precedence among special ceremonial and formal missions).

He suggested that the passage beginning with the words "Some States hold" and ending

A/CN.4/SR.773
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"is a manifestation of the common outlook and the equal standing of the members of the

delegation" should be deleted.
\

67. Mire BARTOS , Special Rapporteur, accepted that suggestion. {

68. ; The CHATRMAN suggested that the words "see sub-paragraph ‘(h) of the commentary }
cyon article 10" should be placed in brackets at the end of ‘paragraph (4).

it_was so agreed.

Paragraph (4) was adopted as amended,

Paragraph (5)

69. The CHAIRMAN said that it was inappropriate to use the expression "collective:
authority" when speaking | of members of the special mission, |
70. Mr. BARTOS, Special Rapporteur, suggested that the word "authority" should be.
replaced by the words "full powers",

It was so agreed.

- Paragraph (5) was adopted as amended.

Paragraph (6)

71. The CHAIRMAN suggested that, for the sake of consistency, the. expression "extent

of the authority". should be substituted for’ "limits of the authority". a

‘Paragraph (6) was adopted as so amended.

Paragraph (7)

72. The CHATRIAN thought ‘it inaccurate “to “spéak of the substitut of ‘a head of a
special mission,

Mr. BARTOS, Special Rapporteur, said that suppléant would be preferable.

Paragraph (7) was adopted as amended.

Paragraph (8) a

73. The CHAIRMAN suggested that the passage.in the last sentence dooitNg with the

status of alternate and deputy head should be replaced by tne words "the Commission placed

the two kinds of deputy on the same footing”.

It was so agreed.

Paragraph (8) was_adopted as amended.

Paragraph (10)

74. The CHAIRMAN suggested that the words "acting deputy" in the last sentence should

be replaced by the words "deputy administrator".

Paragraph (10), as amended, was adopted.

Paragraphs (11) and (12)

Paragraphs (11) and (12) were adopted without comment.

The meeting rose at 1 p.m.

A/CN. 4/SR. 773/ / 000417
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UNITED NATIONS 2) NATIONS UNIES_

NEW YORK
CABLE ADDRESS * UNATIONS NEWYORK: AORESSE TELEGRAPHIQUE

LE 130(1-2) 3 July 1964

Sir,

I am directed by the Secretary-General to refer you to his circular

letters LE 130(1-2) and LE 130(1-2-1) of 23 October 1962 and 10 October 1963,

in which he requested you kindly to comminicate to him, as soon as possible,

any observations that your Government might wish to make on parts I and II

of the draft articles on the law of treaties, prepared by the International

law Commission at its fourteenth and fifteenth sessions in 1962 and 1963.

The latest dates specified for the submission of observations were

1 October 1963 in the case of part I and 1 September 1964 in the case of

part II. The intention is to transmit the observations to the Special

Rapporteur on the law of treaties and to the other members of the Commission

in order that they may take them into account when reconsidering the

articles. The Commission will prepare a final text of the draft articles,

for submission to the General Assembly, after studying the observations

of Governments.

The Secretary of State for External Affairs

Department of External Affairs

Ottawa

Canada
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UNITED NATIONS @) NATIONS UNIES

As the Commission has formally decided at its sixteenth session,

now being held, to review parts I and II of its draft at its seventeénth

session, which will begin in May 1965, it is essential that your

Government, if it wishes to submit observations on parts I and II

and has not already done so, should submit them as scon as possible

and not later than 31 December 1964, in order that they may be transmitted

in good time and may prove of use to the Commission.

Parts I and II of the draft articles on the law of treaties were

published in the Commission's reports covering the work of its fourteenth

and fifteenth sessions, as Supplement No. 9 to the official records of

the seventeenth and eighteenth sessions of the General Assembly

(a/5209 and 4/5509) « These reports are not enclosed with this letter,

as they were circulated to Member States upon publication.

Accept, Sir, the assurances of my highest consideration.

tlm sp
Constantin A. Stavropoulos

Under-Secretary

Legal Counsel
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UNITED NATIONS @) NATIONS UNIES
NEW YORK

a

CABLE ADORESS * UNATIONS NEWYORK * ADRESSE TELEGRAPHIQUE

LE 130(1-2) Le 3 juillet 1964

Monsieur le Secrétaire d' Etat,

Le Secrétaire général me charge de vous rappedgr ges lettres

circulaires LE 130(1-2) et LE 130(1-2-1) du 23 Sdgobre 1962 et du

10 octobre 1963 par lesquelles il vous denagiaj de bien vouloir lui

communiquer, dés que possible, toutes observations que votre Gouvernement

désirerait présenter au sujet des prenakee seconde parties du Projet
dtarticles sur le droit des traités préparé@s par la Commission du droit

international & ses quatorziame et \quinkidme sessions, en 1962 et 1963.

les dates limites pour présenter les observations avaient été fixées

au ler octobre 1963 pour la prerfipre partie et au ler septembre 1964

pour la seconde partie. Ces observations sont destinées 4 @tre transmises

.au Rapporteur spécial po e droit des ‘traités et aux autres membres de

la Commission afin qu'dis puissent en tenir compte lors du nouvel examen

des articles. C'est effet aprés avoir pris connaissance des obser-~

vations des eeekeneen que la Commission établira un texte définitif

du projet qui ser senté a l'Assemblée générale.

©
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UNITED NATIONS Wes) NATIONS UNIES7)

EY

a

ae
eS

Ia Commission ayant décidé formellement & sa seiziéme session,

tenue actuellement, de revoir les premiére et seconde parties de son

projet & sa dix-septiéme session, qui doit s'ouvrir en mai 1965, il

est nécessaire que votre Gouvernement, s'il désire présenter des

observations sur ces parties et s'il ne l'a pas déja fait, le fasse

4s que possible et au plus tard le 31 décembre 1964 afin qu'elles

puissent @tre transmises & temps et @tre utiles & la Commission.

Les premiére et seconde parties du Projet d'artidleg sur le droit

des traités ont été publiées dans les rapports de me sion sur les

travaux de ses quatorziéme et quinziéme sessions mmes Supplément No 9

aux documents officiels des dix-septiéme et dix-byftidme sessions de

L'Assemblée générale (A/5209 et A/5509). Ay, été distribués aux

Etats Membres lors de leur parution, ces rap ne vous sont pas

transmis avec la présente lettre.
Veuillez agréer, Monsieur le soca be d'Etat,

les assurances de ma trés haute consjdération.

* ‘Le Sous-Seerétaire
Conseiller juridique

R Constantin A. Sta¥ropoulos
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Distr.

oh RESTRICTED

- . : 25 June 1964

ENGLISH

Original: ENGLISH/FRENCH

. nihINTERNATIONAL Law COMMISSION ae eR
oo"

PROVISIONAL SUMMARY RECORD OF THE SEVEN HUNDRED AND FIFTY~FIRST MEETING

SIXTEENTH SESSION

held at the Palais des Nations, Geneva,
on Wednesday, 24 June 1964, at 10 a.m,

CONTENTS :

Law of treaties (item 3 of the agenda) (continued)

Articles proposed by the Drafting Committee

Article 62 (Treaties providing for obligations for States not parties)

Article 62A (Treaties providing for rights for States not parties)

Article 62B (Termination or amendment of provisions regarding rights
or obligations of States not parties)

Article 61 (Treaties create neither obligations nor rights for States
- not parties) (resumed from the previous meeting)

N.B. Participants who wish to have corrections to this provisional summary record

incorporated in the final record of the meeting are requested to submit such

corrections in writing, on a copy of the record itself, to the Languages

Division, Room C.422, Palais des Nations, Geneva, within three working days

of receiving the provisional record in their working language.
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“LAW OF TREATIES (item 3 of the agenda) (continued)

Articles proposed by the Drafting Committee

1, The CHAIRMAN said the Commission seemed to be agreed to discuss the group

of four articles relating to the effects of treaties on States not parties to them

‘in the order suggested at the previous meeting. ‘Accordingly, he invited debate on

the Drafting Committee's proposals for articles 62, 62A, 62B and 61 (in that order).

Article 62 (Treaties providing for obligations for States not parties)

2. Mr, BRIGGS, Chairman of the Drafting Committee, said that the Committee

proposed the following title and text for article 62:

"Treaties providing for obligations for States not parties

"A State may become bound by an obligation contained in a provision of a

treaty to which it is not a party if the parties intended the provision to be

the means.of establishing that: obligation and the State in question has

expressly agreed to be so bound,"

3. Sir Humphrey WALDOCK, Special Rapporteur, said that the French text of -

article 62 did not exactly correspond to the English. ,

4, .. Mr. REUTER, agreeing that the verb "@tre" did not fully convey the idea’

present in the English verb "to become", said that a literal translation would not

be good French,. ,

5. Sir Humphrey WALDOCK, Special Rapporteur, suggested that the opening words

of article 62 should be modified to read "An obligation may arise for a State from a

provision of a treaty ...".

6, Mr, LIU said that probably the phrase "A State may become bound" had been

used in order to establish the link between articles 62 and 61 but if in fact they

were ultimately to be fused into one it would suffice to say "A State may be bound",

7. He believed the language in all the articles should be made uniform, Article

61 spoke of "imposing" obligations and "conferring" rights whereas the succeeding

articles referred to "establishing" obligations and "according" rights,

A/en,.4/SR.751
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8. The CHAIRMAN said that the different phraseology had been used advisedly in

order to stress that the rights and obligations to become effective must receive the ’

essent of the third State,

Article 62 was approved in the form suggested by the Special Rapporteur.
Article 624 (Treaties providing for rights for States not parties)

9. Mr. BRIGGS, Chairman of the Drafting Committee, said the Committee proposed
the following title and text for article 624A:

"Treaties ‘providing for rights of States not parties
"1, <A State may exercise a right provided for in a treaty to which itis

rot a party if (a) the parties to the treaty intended the: provision to

accord that right either to the State in question or to a group of States

to which it belongs or to all States, and (b) the State expressly or
impliedly assents thereto.

"2. $A State exercising a right in accordance with paragraph 1 shall comply
with the conditions laid down in, or in conformity with, the treaty for the

exercise of the right", .

10, Mir, VERDROSS said that he approved the language of paragraph 1 as far as
clause (b). The words "a State may exercise" were acceptable to those who held that

actual rights could be created for third States, whether they used them or not. But

in that case those who supported the opposite view might be prepared to drop clause
(b), where it was stated that assent could be implied, since they held that the

exercise of a right was equivalent to implicit consent,

ll. - The CHAIRMAN said that, if clause (b) was omitted the whole idea of consent

would be removed, By merely saying that a State might exercise a right, the

Commission would give ‘the impression that, in its view, that right existed indepen-.

dently of the consent. .

12. Mr. JIMENEZ de “ARECHAGA said that although on theoretical grounds he had
some sympathy for tir, Verdross's ‘view, it should be pointed out that clause (b) was

"intended as a compromise to bridge the difference of opinion between those who :

believed that the right derived directly from the treaty and those who considered

that the express assent of the third State was necessary before the right could come

into existence, | |

13. Mr. ROSENNE agreed with the previous speaker,

A/CN.4/SR. 751
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14, Mr. YASSEEN said that, while he supported the concept of the supplementary

‘agreement, he was doubtful whether clause (b) should be retained; the exercise of a

right meant acceptance of the right. He could only agree to the deletion of

clause (b) if the text was redrafted, for instance by replacing the words Mexercise

a right" by the words "expressly or impliedly accept a right",

15. Mr. JIMENEZ de ARECHAGA said that the compromise solution should be

maintained.

16, The CHAIRMAN, speaking as a member of the Commission, said that he was

inclined to favour Mr. Yasseen's suggestion, for the logic in clause (b) was not

flawless. To say that a State could exercise a right if it had assented thereto

conveyed the idea that the expression of the consent should precede the exercise

of the right, whereas what happened in reality was that, at the time when the. State

decided to exercise the right, it thereby gave its implicit consent. _ .

1%. Mr. JIMENEZ de ARECHAGA pointed out that what should be made clear was.

that the State concerned could "exercise" the right provided for it.

-18. _ Sir Humphrey WALDOCK, Special Rapporteur, agreed with Mr. Jiménez de

Aréchaga. Possibly the difficulty mentioned by Mr. Verdross. would be eliminated if

the opening words of the article were redrafted to read "A right may arise for a

State from a provision in a treaty ...".

19. Mr. de LUNA said that the Comzission seemed to have decided to use a

neutral formula. The Special Rapporteur's text, however, favoured one side of the

‘argument-ana gave support to those who held that’ a right provided in a treaty for
a non~party State amounted to an offer open to acceptance by that State.
20, _- Mr. ROSENNE said that the wording suggested by tne Special Rapporteur |
would be acceptable. He was not sure whether perfect symmetry in the language used

in the various articles was either necessary or desirable. Any changes would in

any case need to be reviewed again by the Drafting Committee.

21. . Mr. JIMENEZ de ARECHAGA said that the Special Rapporteur's suggestion

would offer a way out,

2240 Mix. BRIGGS said that the wording suggested by Tur. Yasseen was both clearer
“and 3 neater ‘and would “not prejudge the question whether the treaty created the right

or provided a means for ‘the’ parties to offer ‘a right ‘to non~party States:

A/CN.4/SR.751 .
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23. The CHAIRMAN, speaking as a member of the Commission, suggested that

paragraph 1 should begin with the words "A State may expressly or tacitly assent to
a right ...!" . . |

ali. Mr. TUNKIN said that if redrafted in the ‘manner suggested. by Mr. Yasseen the
‘provision would be virtually meaningléss and would say nothing on the main question

whether a right for non-party States could arise from a treaty.

24> The CHAIRMAN said.that, on further reflection, he considered the Special '

Rapporteur's wording preferable. — .

26. , Mr. RUDA pointed out that a right was never accepted or assented to: it was

_ exercised. . 7

27 Mr. LIU believed that the titles of both articles 62 and 62A should be dropped

as it was undesirable to give the impression that they offered a“ classification of

certain types of treaties. |

28. : The CHAIRMAN pointed out that the titles of the: articles in question referred
' to treaties "providing for", not "creating", [rights or obligations/.

29. ‘Mr. BRIGGS said that the titles of all the articles would have to be

reconsidered bythe Drafting Committee . |

30. Mr. REUTER suggested that the present tense should be used ‘instead of the
past in the French text, entendaient ‘being replaced by entendent and-a donné by. donne.

31..- Mr. VERDROSS supported the change suggested by lr. Reuter. .

32... He added that the commentary should explain that if, in the circumstances

contemplated by article 462A, a State exercised. a right arising for it fran a treaty to

which it was not a party, that State should be deemed to have consented implicitly to

accept the right.

33. Sir Humphrey WALDOCK, Special Rapporteur, agreed with Mr. Reuter that it would

be preferable to use the present tense.

The wording suggested by the Special Rapporteur for paragraph 1 was approved, and

it .was agreed that the text should be in the present tense.

A/CN.4/SR.751
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34, Mr, RUDA and Mr. JIMENEZ de ARECHAGA said that the Spanish text of

article 62A, paragraph 2 did not correspond with the English and should be altered.
. 

{

354 , The CHAIRMAN said that the French text also needed alteration. It was

not clear to him what was meant by the words “or in conformity with, the treaty".

36. Mr. LACHS asked if the phrase “or in confirmity with" in paragraph 2

was intended to refer to conditions laid down outside the treaty itself.

37. Sir Humphrey WALDOCK, Special Rapporteur, replied in the affirmative

“and said that an example of such conditions would be those laid down by a territorial

State concerning the rights of passage by waterway through its territory, which it

was entitled to promulgate in conformity with the treaty but not necessarily by .

virtue of the treaty. Such regulations would naturally have to be observed by all

States exercising rights under the treaty.

38. Mr. LACHS asked what would then be the relationship between such an

instrument and the original treaty. .

39. Mr. ROSENNE said he could not see why the phrase should cause any

difficulties.

40. Mr. LACHS pointed out that the case could arise where a treaty was

signed and entered into force after prior consultation with non-parties interested

in exercising rights under the treaty and where the parties themselves subsequently

agreed on additional conditions limiting the enjoyment of the rights in que stion.

41. ; Sir Humphrey WALDOCK, Special Rapporteur, asked whether Mr. Lachs

wished an express reference to be added to related instruments.

42. - Mx. TUNKIN said that the meaning of the phrase "or in conformity with"

was perfectly clear and was consistent with practice, For example, certain navigation

rules quite separate from but in conformity with the Convention concerning the Regime

of Navigétbion on the Danube of 1948 and with general rules of international law were

accepted by the parties, He was unable to see why the phrase in question should

cause any problem, .

—4Be Mr. BRIGGS said that presumably, the phrase was meant ‘torefer to

‘conditions not actually laid down but provided for in the treaty; for example,
the treaty might contain a clause enabling the territorial State to enact certain

regulations.

A/CN.4/SR. 751
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Ad. sir Humphrey WALDOCCK, Special Rapporteur, said that Mr. Briggs's a

example was not exactly a case in “point; in such circumstances, the conditions

existed by virtue of the treaty. |

456 The CHAIRMAN: suggested, in the light of Mr. Lachs's remarks, that .

the paragraph might be amended to read "A State exercising a right in accordance

with paragraph 1 shall comply with the conditions for the exercise of the right

laid down by the parties in the treaty or in conformity with it in other

instruments", . o .

46. Sir Humphrey WALDOCK, Special Rapporteur, said that the conditions

’ might not necessarily be laid down by one of the parties. ; .

AT. _ Mr. ROSENNE suggested that the difficulty could be overcome by

substituting the word "by" for the word "in" after the words "conditions laid

down" and by striking out the two commas.

48. . Sir Humphrey WALDOCK, Special Rapporteur, said that “such a solution
would ‘be acceptable.

| 49. Mr. JIMENEZ de ARBCHAGA said that he agreed with Mr. Tunkin as to the

substantive issue but considered it unnecessary for the Commission to enter into

the question of the competence to establish conditions outside the treaty.

The present drafting of paragraph 2 was perhaps -aukward and might be modified

to reads. "A State exercising ... conditions laid down in-the treaty or

established in conformity with it". |

50. Mr. LACHS said that if additional.conditions should be stipulated by

the parties it would be necessary to determine the relationship between the

original treaty and those conditions. He. therefore suggested that the sentence

should read "A State exerci sing a right in accordance with paragraph 1 shall

comply with the conditions laid down in the treaty or in. . related instruments in

conformity with it".

51. The CHAIRMAN said that the exercise of the right should be linked with

the conditions, for otherwise the provision became meaningless.-

Dee Mr. de LUNA agreed with Mir, Lachs: The problem was of great importance,

especially if two agreements were involved - the principal treaty and a related

instrument. Above all, the Commission should not draft the provision in terms

that admitted the possibility that obligations could ‘be imposed on a non—party

State without its consent. A State which accepted a right should realize what

it was doing and what corresponding commitments it was entering into.
000431
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D3 Mr. REUTER said that the problem had given rise to serious international

disputes such as those involving the right of transit through Indian territory,

passage through the Corfu Channel, and navigation in the North Atlantic: He would

prefer a wording that did not raise the problem, such as "the conditions laid down

by a treaty for the exercise of the right referred to in paragraph’1 shall be .

binding on a State which intends to exercise that right", The question of doctrine

would then be left open.

54. Mr, YASSEEN said that in such a case the non-party State _could not have

more than the treaty had meant to offer. Logically, therefore, those who wished

to take advantage o? the right would have to comply with the conditions laid down

in, or in conformity with, the treaty. The text of the paragraph was entirely

satisfactory since it met every requirement. |

55. "Mr, TUNKIN believed that the discussion and particularly Mr. Reuter! s
contribution had demonstrated that it might be wiser if the Commission drafted

paragraph 2 in such a wey that it would speak only of the provisions of the treaty

itself; the regulations enacted outside the treaty (for example, by a territorial

State) were usually accepted by the parties by virtue of some provision in the

treaty whether express or implied. .

36. Sir Humphrey WALDOCK, Special Rapporteur, said that there was some value

in retaining the phrase "or in conformity with" because conditions existing outside

the treaty might have to be observed,

DT. The CHAIRMAN, speaking as a member of the Commission, observed that a
party might, effectively ley down certain rules because it was empowered to do so

under the treaty. If those rules were in conformity with the treaty, they would

have to be respected by the non-party State; if they were not, the non-party State

would not be bound by then.

D8. Mr. BART TOS said thet he found the wording of paragraph 2 satisfactory.

It should be clearly understood, however, that the conditions referred to in that
paragraph would have to Se in conformity with the rules of international law.

59. Mr. JIMENEZ de ARECHAGA said that the text would be incomplete if it

referred solely to.the conditions iaid down in the treaty.

60, Mr, LACHS expressed a strorg preference for the Chairman's text as he was

firmly convinced of the need to drop the reference +o corditions outside the treaty.

A/CN.4/SR.751 -
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Ole Mire ROSHIN. said that.the omission of the phrase "or in. conformity fs

with” would open ‘the, way to, misunderstanding After all, certain conditions

4 mis ht be laid down outside the treaty, as in the purely hypothetical case, of a.

treaty concerning the f eedom of navigation through the Corinth Canal which made
_ no mention, of detailed regulations governing the carriage of explosives to ‘be
drawn UD by the territorial State. .

O26 vgs Mr. RUDA said that he agreed with Mr..Rosenne. The conditions in

uestion. were laid’ down in two different kinds of instrument — “the treaty itself,

‘and the,national legislation on the subject, which had to be in | conforni ty with

the. treaty. if the words “or in confornity with the treaty"! were left out;

there would be no réference to one part of the conditions laid down. .

630° porte ue. de LUNA said that, gince a State could not be bound by an

obligation. to which it had not: assented, it seemed to him that the obligation
“atudt necessarily be an obligation laid down in a rule of intérnational law or

“in a‘ treaty and: consequently ‘one that the third State had accepted either under

international’ law or in accepting the treaty. |

64. a he CHATRNAN pointed out that the provision was concemed, not with

obligations but with the conditions soverning the exercise of a right. | That

right could only be accepted by the non~party State in the form in which it ‘was

offered, a and | that. offer was. accompanied by certain conditions gove erning its

exercise which were either expressly laid down in the treaty or else would be

determined by the party concerned pursuant to the treaty.
. 65. He gathered. that the majority of the members of the Commission ‘thought that

the provision should refer to additional restrictions. Accordingly; he suggested

that paragraph 2. should be referred back to the Drafting Committee with the.

‘pequest that it ‘should give particular consideration to the formula "the conditions

govertiing “the exercise of that right provided for by the treaty. or. established

in “confoxini ty with it’ and that it should make any other | changes. in the “paragraph

that were consequential on the redreftinz of paragraph 1 . -

It was so agreed.
">
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Article 62 3B (Termination or. amendment of provisions regarding, Pights or
obligations of States not parties)

66. Mx. BRIGGS, Chairman of the Drafting Committees said that the Committee

proposed the following text for article 62 Bs

"Termination or amendment of provisions regarding
rights or obligations of States not parties _.

“When in accordance with article 62 or 62 A a State is. subject to an

obligation or entitled to exercise a right under a provision of a treaty to |

which it is not party, the provision may only be terminated or amended with the

consent of that State, unless it appears from the treaty or the circumstances

of its conclusion that the obligation or right was intended to be revocable."

67. . _Sir Humphrey WALDOCK, Special Rapporteur, said that it would be.

desirable to reserve the words "or the circumstances of its conelusion" in view
.of the discussion to which those words had given rise.

68. Mr. VERDROSS said that in general he approved of the wording of the
article, which he took to mean, by a process of a contrario reasoning, that. so

long as the non-—party State had not exercised the right in question, the right

could be amended or revoked by the parties. 7 oo

69. Sir Humphrey WALDOCK, Special Rapporteur, said that the. provision as_

originally drafted by him in his report (A/ON. 4/167, article 62, para.3) had
embodied two limitations, one of which was that mentioned by Mr. Verdross. The

limitation in question, however, was covered by implication in the Drafting

Committee's text; by a process of a contrario reasoning,.it could be deduced. from
that language that, until a State became subject to an obligation or became

entitled to exercise a right under a provision of the treaty, it was possible to
terminate the obligation or right in question.

10. Mr. ROSENNE said that he had accepted the text of article. 62. B in the

Drafting Committee but he now had misgivings on two points. The first was the use

of the verb: "terminate", which he had himself suggested should be replaced by

revoke". --On careful consideration, he would prefer reverting to a term such ag

"revoke" because an examination of the articles in part II (concerning the

invalidity and termination of treaties) showed that there were many methods of

termination. The intention in article 62 B was to refer to the case where the

parties agreed to amend or put an end to a treaty provision and not to. that. where

a party had a right to call for the termination of the treaty in accordance with

one of the provisions of part II.
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771. ‘The second point which caused him concern was the need to cover the case of the A

suspension of the operation of a treaty by agreement among the parties.

72. He thought that the language of article 62 B should be adjusted so as to refer

to an agreement to revoke or amend the provision in question, and so as to apply

both to the suspension and the termination of the treaty.

73. Mr. YASSEEN said he could accept the wording of the article as a whole,

but it might be preferable to express its meaning in positive terms, perhaps by the

formula "... the provision may be terminated or amended with the consent of that

State,..", so that it would not prejudge the possible termination of the provision

under other rules already adopted by the Commission.

74,° Moreover, he suggested that the final passage should be drafted to read; “unless

it appears from the treaty that the provision was revocable’; in that way, the

contraversial phrase “or the circumstances of its conelusion” would disappear and the

end of the sentence would be symmetrical with the beginning, which spoke of a

provision", not of an obligation or right.

756 Mr. BARTS said that he was satisfied with the text as a whole. Ifa

State had declined the proposal made to it in the treaty, its consent was not

necessary for the amendment or deletion of the provision containing that proposal.

That interpretation was wholly in conformity with clause (b) of article 62A,

paragraph 1. But there was a period during which the option was open, and the

question was whether the terms of a treaty could be amended before that period had

elapsed. The third State might have entertained an expectation that it would be in

a position to exercise the right or assume the obligation and might have taken steps

to do so and, if so, it would not be fair that the parties to the treaty should be

able to withdraw their proposal unilaterally. The Commission should make provision |

for such cases, which might occur very commonly in practice. .

76. Mr, TDMONG DE ARWOHAGA said that he was prepared-to accept article 62 B

as drafted. However, he stressed that the language of that article reversed the

presumption established in the ruling of the Permanent Court of International

Justice in the Free Zones case. In that case, the court had proceeded on the

assumption that any provision in favour of a third State could be revoked by the
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parties to the treaty unless the treaty itself or the circumstances of the case ©

showed an intention to provide for ixrevocability. Article 62 B, on the other hand,

was based on the assumption that the right of the third State was irrevocable except

where a contrary intention appeared from the treaty or the circumstances of its

conclusion. He had no objection to thus reversing the Court ruling but thoucht it

would be going too far to drop the reference to the circumstances of the conclusion

of the treaty. Without that reference, article 62 B would in effect state ‘that the

right was irrevocable unless the parties to the treaty took care to insert an

explicit contrary grovision in the treaty. He did not believe that such a

formulation constituted a progressive development, or that it would encourage the

use of the method contemplated in ‘the article under discussion. .

17, . Mr. TUNKIN favoured the revention of the text of article 623. although he

had had some doubts on the point, he would prefer to keep the reference to "the

circumstences of its conclusion", .

78. In view of the close links between article 62 B and articles 62 and 62 A, he

suggested that the Drafting Comnittee ‘should consider bringing the language of | ,

article 62 B into ‘line with that of the other two articles.

79, The CuiaIRMaN, speaking as a member of the Commission, said that on the ~

whole he found the text acceptable. However, the expression “under a provision of

a treaty" ("en vertu d'une disposition d'un traité") might give the impression that

the right or obligation had been established directly by the treaty, an

interpretation incomoatible with the previous articles. It might perhaps be better

‘to use some such expression as “arising from a treaty’ ("dScoulent:d'un traité").

‘80. To his mind, it- would not be enouzh to refer to the terms of the treaty in the

final passage; and the expression "or the circumstances of its conclusion” was

itself too restrictive, as the revocability might be the consequence of an: event

subsequent to the conclusion of the treaty, as for instance fron diplomatic conversa~

tions with the non-party State concerned. It would perhaps be better to use the

phrase “or the circumstances", which was both more concise and also broader in scope.

81. The adjective "revocable" was no doubt appropriate in referring to aright, but

less so in referring to an obligation. °
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82. Sir Humphrey WALDOCK, Special Rapporteur, said that the difficulty could be ~
overcome by redrafting the "unless!! clause -~ on the lines suggested by Mr. Yasseen — to

read "unless the provision was intended to be revocable".

83. Mr. de LUNA said that notwithstanding the commendable efforts made, the attempt

to steer a middle course between two different doctrinal positions had produced an

eclectic text that was neither elegant nor clear,

84. To his mind, it was obvious that without the consent of the non-party State, no

obligation could arise for that State. As far as rights were concerned, it would be |

normal for those members who accepted the doctrine of offer and acceptance to regard the

offer as a unilateral legal instrument. For those who, like himself, considered that

the right already existed by virtue of the treaty even before it was exercised, .

irrevocability would be the rule by virtue of the autonomy of the will of the parties.
85. The CHAIRMAN, speaking as a member of the Commission, observed that since

article 62B referred back to article 62 and 62A, it was obvious that the right came into
existence only when the non-party State had given its consent, either explicitly, or

implicitly, by exercising it. Until it ‘did so, the right was revocable.

86. Sir Humphrey WALDOCK, Special Rapporteur, said. that the Chairman's remark went —
a little too far. Members like Mr, Verdross, Mr. Jiménez de Aréchaga, Mr. de Luna and

“himself did not admit that nothing existed in the nature of a right until the assent of

the third State was given. The purposé of the formula in article 62B was to leave the

doctrinal question open. All the members of the Commission were agreed that (except where

there was-a contrary intention of the parties) a perfect and irrevocable right existed in

principle only when the consent of the non—party State was given. The use of the present:

tense in article 62B made it possible to keep open the doctrinal question.

87. Regardless of doctrinal differences, all members of the Commission agreed that,

in practice, the right of the non-party State should be revocable until that State had

accepted it or exercised it. ;

88. The CHATRMAN said that that idea eould be expressed by stating that, as soon

as a right or an obligation arose, it would cease to be revocable.

A/CN.4/SR.751
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89, ‘Mr. CASTREN said that he could accept the article as a whole, with the

drafting changes proposed,

90, At the 738th meeting he had proposed a text under which the only criterion for

determining the question of revocability would have been the terms.of the treaty.

The non-party State would be put in a difficult position if it was obliged to examine

not only the text of the treaty, but also other factors, which might even perhaps

have arisen after the conclusion of a treaty. That State might have taken steps and

made economic sacrifices in order to exercise its right; .it should not be deprived

of that right without its consent unless it appeared from the ‘terms of the treaty

that the right was revocable. ' Accordingly he proposed the deletion of the words

“or the circumstances of its conclusion". In his opinion, the Permanent Court of

International Justice had not decided that question, and his opinion was supported

by the Special Rapporteur! s commentary on the original draft article 62 (A/CN.4/167).

91. Sir Humphrey WALDOCK, Special Rapporteur, said that the Permanent Court

had not in fact ruled on that question. The ruling to which Mr. Jiménez de Aréchega

had referred was contained in the separate opinion by Judges Hurst and Altamira.

As far as the Court was concerned, it had rather assumed that the provision in |

favour of the third party was irrevocable in the particular case because of the

special circumstances. ,

92. The difficulty in article 62 B arose to a large extent from the attempt to deal

concurrently with obligations and rights, when the position in respect of the two

was Slightly different.’ With regard to obligations, it was the possibility of

the amendment of the relevant treaty provision that was important to the non-party

State; the termination of an obligation, and in most cases its suspension, would

not be a matter of concern for that State. With regard to rights, the third State

was the beneficiary and it would be appropriate to lay down a more strict rule.

93. The CHAIRMAN said that a case could arise in which the treaty itself did
not contain any provisions on the subject but the parties, in a communication to the

non~party State, stipulated the irrevocability of the right and that State accepted

that irrevocability.
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94. . Mr. YASSEEN said that the parties could amend the treaty after its
fs

conclusion, but before acceptance by the non—party State. — However, that later

inter se agreement should be brought to the notice of the non—party State .

concerned, just as the original. treaty should have been brought to its notice.

95. ‘The CHAIRMAN suggested that article 62B should be referred back to the
Drafting Committee. : | .

It was so agreed,

Article 61 (Treaties create neither obligations nor rights for States not parties)
(resumed from the previous meeting)* .

96. The CHAIRMAN invited the Commission to resume its consideration of
Article 61, .

97. With regard to the site, recalled that Mr. Rosenne had agreed to the
use,.in the title, of the Latin maxim pacta tertiis nec nocent nec prosunt. The

use of that maxim would avoid the glaring discrepancy between the title "Treaties

create neither obligations nor rights for States not parties" and those of the

‘following articles, which specifically referred to treaties that provided precisely

for rights or obligations for such States.

98. Mr. BRIGGS said that the main idea of the Drafting Committee, in. its
formulation of articles 61, 62, 624 and 62B, had been to differentiate between

rights and obligations. In keeping with that idea, he suggested that articles 61

and 62 should be combined, any reference to rights being omitted from article 61.

The combined article would then read: , |
"l, A treaty applies only between the parties and imposes no

obligations upon States not parties to it.

"2, A State may become bound by an obligation..." (as in the-
article 62 proposed by the Drafting Committee).

99, “Tn that manner, it would be possible to overcome the difficulty arising

from the fact that, according to one school of thought, the treaty itself conférred

‘rights or created obligations for the non-party- State, whereas according to the

‘other school, ‘the process constituted an offer which needed" acceptance for its

completion,

* For the text of article 61 as proposed by the Drafting Committee, see the

summary record of the 750th meeting.
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. 100, lir. ROSENNE said that he had grave misgivings regarding the proposal

made by Mr. Briggs. The principle embodied in article 61 was a very fundamental

one; that expressed in the adage res inter alios acta aliis nee prodest nec

nocet, The language proposed by Mr. Briggs could have much more far-reaching

effects than would at first appear.

101. Mr, BRIGGS pointed out that the essential statement - that a treaty

applied only between the parties ~- would remain.

102. fhe CHAIRMAN said that the formula was nevertheless an extremely

dangerous one, ‘The article would refer only to obligations and say nothing

about rights.

103. Mr, CASTREN said that-he supported Mr, Briggs! proposal; it would

be a way of avoiding many difficulties, The Commission had always tried to

keep rights and obligations separate, but the article dealt with both together.

104, ir, ELIAS said that it was undesirable to alter the contents of

article 61 in the manner suggested by Mir. Briggs; that article expressed an

autonomous and fundamental principle which should be given due prominence,

105. He recalled that he had suggested at the previous meeting that the four

articles 61, 62, 62A and 62B should be grouped together so as to emphasize their

inter-connexion, In that process, the titles could be dropped and replaced by

a new comprehensive title along the following lines:

"Effects of a treaty on States not parties to it"

106, The CHAIRMAN said that the suggestion by Mr. Elias should be discussed

after the Commission had decided whether to maintain the article as proposed

by the Drafting Committee or to amend it in the. manner suggested by Mr, Briggs.

107. Mr, YASSEEN said that in his opinion the article should stand as

proposed by the Drafting Committee. “To say that a treaty applied only between

the parties was to state a principle from which followed two consequences,

similar in kind and equal in forces a treaty aid not impose any obligation and
it did not confer any right on non-party States, Those two consequences should

be stated immediately after the general principle,
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108. Mr. VERDROSS said that for practical reasons, especially for making

voting easier, it would be better to deal with rights and obligations in two separate

clauses. There was no need to state immediately in article 61 what would be said

in the following articles. The first phrase should, however, be retained.

109, | Mr. AUADO said that the starting point of the discussion was the fact

that there was a glaring contradiction, beginning with the titles themselves,

between article 61 and the next two articles. | That inconsistency should be -

-removed, but he did not think that Mr. Briggs's proposal offered a solution. The

Commission should be logical and discern the continuity from a principle to its

consequences.

110, Mr. EL-ERIAN said that he favoured the retention of article 61, which

constituted a useful general statement of a general principle.

4 “ :

lll. _ Mr, JIMENEZ de ARECHAGA agreed with Mr. El-Erian's remark. Personally,

he would have liked the provisions on rights to'be separated from those on obligations

but, in the case of the principle embodied in article 61, he thought that it should

be maintained as it stood. However, he also favoured adding a proviso such as

that suggested by the Chairman at the previous meeting, which would make the

principle in article 61 subject to the provisions of article 62,

112, Mr. TUNKIN said that he was in favour of keeping article 61 for the

reasons already stated,

113. To add a proviso such as "subject to the following articles" would be going

too far, for such a clause would imply that the following articles stated .

exceptions - which they did not.

114, He proposed that, as Mr. Ruda had suggested at the previous meeting, the

words "without their consent" be added at the end of the Drafting Committee's

version of article 61. There would thus be a logical sequence between article 61

and the articles that followed.

115, Mr. RUDA said that he agreed with Mr. Tunkin, He realized that the

proposal he had made. at the previous meeting (adding the phrase "without their

consent" to article 61 and deleting the following articles)had been rather too

drastic, On reflection, he thought that the following articles might be kept if
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article 61 was drafted in the manner just proposed by Mr. unkin. In that way,

article 61 would state the principle and the following articles would indicate the

ways in which it was to be applied. However, should the Commission be unwilling

to accept the amendment, it would still be necessary to remedy the contradiction

between article 61 and the following articles. .

116. "Mr, CASTREN observed that the result of Hr. Briggs's proposal would not

be to eliminate the statement of principle; it was merely a way of dividing it

into two parts and placing one in one article and the other in the next.

L117. The CHATRMAN, speaking as a member of the Commission, said that he was

increasingly inclined to accept the solution proposed by Mr. Ruda and Mr. Briggs.

118, Mr. PAL said that he favoured. the retention of article 61 as proposed by

the Drafting Committee. He did not believe that the phrase suggested by Mr. Ruda

would remove all difficulties; consent was not the only requirement specified in

articles 62, 62 A and 62 BB. He suggested that the problem could perhaps be

solved by amending article 61 so as to state that: a treaty applied only between

the parties and "in itself" neither imposed any obligations nor conferred any

rights upon States not parties to it.

119. The CHAIRMAN said that that type of language had already been considered

unsuccessfully.

120, Mr, TABIBI supported article 61 as the expression of the fundamental

rule in the matter of the effects of treaties on non-party States. However, he was

not altogether satisfied with the title of the article.

121. Mr. de LUNA stressed that all the difficulties arose from the fact that -

the Commission was not taking a stand on cither of the two legal doctrines in the

matter. . Article 61 as drafted presented difficulties for those members of the

Commission’ who favoured the doctrine of offer and acceptance. Other members

considered that a treaty could not impose obligations upon non=party States, but

that it could confer rights upon such States.

122. He said that he would be prepared to accept the traditional rule embodied in

article 61 in the context of the series of articles now under consideration.
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123. Mr. AvADC said that none of the versions suggested satisfied hii. He

20 -

therefore proposed that the Commission should approve the articles as they stood

without worrying any further about tne contradiction between article 61 and the ae

following articles. The future would show how those articles were to be a

124. lav. HUDA said that his doctrinal position was the same as that of Mr. de

buns, Mr. Jiménez de Arée chaga and Mr. Verdross. Without entering into the question

of substance, however, he wished to stress that, from tne point of view of form,

there was an obvious contradiction between article 61 and the following articles.

125. He cid not believe that the provisions 3 which had been put forward were completely

neutral as betweoh the two doctrines sustained during the discussion; in particular,

article 62 & inclined. an the direction of the dectrine favoured by him,

126. Six Eunap phrey WALDOCK, Special Rapporteur, said that he could accept either (

of the two solutions which had been put forward. Article 61 expressed the general

rulo but should, ‘of course, be read in conjunction wi ‘th the other articles of the

draft. There was nothing very strange in the fact that articles 62 A and 62 B

qualified the general rule laid down in articie. 61; there was perhaps some element

of inelegance because of the absence in article 61 of some anticipatory reference to

the subsoquent articles rom the legal point of view, however, no difficulty arose

so long as the qualifications were stated in the draft articles. It was probably

desirable Jo amend the +itl2 so as to show that article 61 stated the general rule

regarding the effect of treaties on non-party States. . ;

127. Nevervheless, he would have no objection to the addition of the words suggested

Rude, particularly since the term "consent" was used; that term was wider

"agbreorcnt" and committed the Commission no further than it had already committed

in articles. 62 and 62 4. / > DO oe .

The CHATR[IRLAN, speaking as a member of the Commission, said that he had
definitely come rcund tc Mr. Ruda's suggestion, although he had initially opposed it

at the previous meeting. Article 61 as so amended would then be less categorical

and would heraid what followed.

129. The first passage would perhaps be inproved if amended to read: "A treaty

produces legal effects only for the parties", |

130. | Mx. REULER objected that that wording would give even greater weight to

Mo. Jiménee ae de Aréchaga's remarks on the need for a reference to the most~favoured
nation clause in that part of the draft.

131. She CHAIRMAN suggested that article 61 be referred back to the Drafting
2 one, aan eae

Committee.

It wes so agreed.

: The meeting rose at 1.10 p.m. ,
—A/ON.4/SR.751, ES 2? 000444



Document disclosed under the Access to information Act -

Document div é en vertu de la Loi sur 'accés a l'informationeat, mb Copkthoras/ts.

; ae ae a}

ptr t
| Ae)

ile: Ottawa, May 5, 1964.

Dear Alan,

At Mr. Cadieux's request, I attach a

copy of my paper on Waldock's Third Report on the Law

of Treaties. It contains nothing in the way of original

thought but may nevertheless be useful in your preparation

for the debate in the Commission.

M.D. CoreTM

Maurice Copithorne

Mr. Alan Beesley,

Permanent Mission of Canada

to the United Nations,

Geneva, Switzerland.
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Acting Under-Secretary so \ CONFIDENTIAL
through Mr. Wershof \ ee May Ist, 1964.

Legal Division \ ; 4 saeae & aa
Sete Sz =2 ‘ aA

eat

Commentary on Waldock*s Third Report on the H/ Aaa
Law of Treaties.

We attach a Commentary on Waldeck's

Third Report on the law of treaties. While we have so

far only received the first of three sections of this

Report, this first section seems to cover all the topics

that are likely te be the significent and controversial.

2. If you agree, we shall ferward a copy of this

memorandum to Mr. Beesley in Geneva.

Legal Division
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on Waldock's Third Report

In thia Third and last report, the special rapporteur proposes
to cover (a) the application and effect of treatics (including conflicts:

" (b) the revision of treaties, and (e) the. interpretation of treaties. _

“Walldock notes that the application of treaties overlaps with state
‘wesponsibility and, as responsibility for the breach of a treaty obli-

gation does not appear to be materially different from the biesch of a.
ay other form of international obligation, he has excluded provisions — ;

‘os relating to the principles of responsibility, and specifically of ;
* eparation for failure to perform treaty obligations. Accordingly,
unlike Pitanaurice is his earlier work, Waldeck has not gone into the |
digeicult areas of legitimate reprisals and legitimate self detenea.: te

| addition, Waldeck has omitted from his study of the effects af treaticn

_ on third states, sny-exauination of how far successor states may consti=

~tube exceptions te the:pacta tertiis rule, leaving this area for consi-.

_deration in the context of state succession. Tt is on this basis presus
“maby chat he excludes tie topic of the unity and eontimity of the :

. - Walldechte dete de not nearly sip detaiied os Pitsnaurioete ie
7 = gapiier Work in the seme area, “In’part, this probably reflects the.

‘change An form fron an expoaitory code to & convention and in part, ¢ ihe:
ae
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section of his report we have received to date-certain of Fitzmaurice's

“fundamental principles governing treaty obligations" such as the 4

_ supremacy of ‘international law over domestic Law (although this parti-

- cular subject may yet appear in the third section of Waldeckts report

covering the interpretation of treaties), and the relationship of oblic.

ait gations to. rights. This Latter proposition seems a superfluous statement

of the obvious: and its deletion therefore unlamented. 22

The important doctrinal questions ae in this section of

Waldock's report. appear to be the following:

(b) BP i dnissable e (Articles
61-63). :

it is coneluded that Waldock*s espousal of the stipu-

Lation pour autri should be supported, and that his ~

formulation concerning objective régimes should be

regarded as a notable contribution in a difficult

area but one that is not free from difficulty espe-

cially with regard to the concept of tacit Genseat

(c) Conflicting TreatyObligations (Article 65).

It is concluded that support should be given to

Waldockts formulation that the concept of relative

priority rather than nullity should govern conflicts
of treaty obligations.
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Section I+ The application and Effects
of Treaties

‘= Pacts Sunt. vend: es 7-10

Some two thirds of the way through his draft articles, the

- ¥apporteur has now enhunckated the primordial rule-of treaty law -
pacta.sunt servanda. It is open to Gusdbten whether this provision

3 should not in: due. course be moved up to the. beginning of the Articles;

Waldock points up the fact that the ‘Concept. of pacts is ultinately not:

a legal: obligation but one of good faith and he refers to nuherous a

Snatonias? where international tribunals have “‘Ansisted- ees good faith

dn ‘the interpretation and application of treaties.

Paragraph: 2 ‘oft the Article. pprouiaey that a@ party sust

patain from “Any eats dhlsuksted to pravent: the dua execution of the es
‘ tready | or otherwise to frustrate’ its) objects”. The key word is "ealeus

lated" which ‘suggests that ‘to run afoul of this ‘paragraph, a cs de

must intend to frustrate the: execution of the ‘treaty, This mens rea :

may be a difficult to ostablash, Waldock's form stivo also raises the
problen of acts that are not colourable but clearly have the effect of |

; “feustrating ‘the execution of the treaty. Should a party be able to act
in ‘such a wey as to effectively frustrabe the treaty whether the’ act was

salonlated with this purpose in mind or not? Such was ‘the question face

‘ by the International Court: in the ‘Guafdianship of Infant's. Case (1. Code

: 1958, P+ 55)- Fitzmaurice discussed the Guardianship case under the :

: principle of the supremacy of international law over donestic Lawri

ree Reet ion raised by the Guardianship case can. be stated as follows:

a treaty ‘between two states. is concerned with. subject matter “A,

i jloweyes'; there is a law.in one of the states on subject natter B which,

although technically distinct, may if applied, result in consequences
000449
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contrary to those apparently contemplated by the treaty. Fitzmaurice,

while doubting that: the Court intended to question the principle of the

supremacy of international law over domestic law, notes with approval

the remark of Judge Lauterpacht, who dissented on this point, that a

oes estate is not entitled to cut down its treaty smldgabsend in relation to
one institution by enacting in the sphere of another institution provi- .

sions whose effect is such as to frustrate the operation of a crucial

kpbet of the dopaty, Fatouaeies accordingly sadluced a subparagraph
in his draft stating that international Law was to prevail over any

Local law irrespective of the particular subject matte , and whether or

not it purported to relate specifically to the treaty or to the class of.

natter covered by the treaty,

The majority opinion of the Court if the Guardianship Case

held that inspite of points of eiiidect and of encroachments, the

Convention did not include within its scope the subject matter of the

domestic law in question. Accordingly there was no failure to perform

the obligations of the Convention, However, much .weight was placed on —

the recognized existence of ‘}tchdiw public as an implied condition of

treaties dealing with questions of private international law and conflic

of law. In Judge Lauterpachtts view, the concept of Ltordre: public must

be regarded as a general principle of law in the field of private sane

national law. Fitzmaurice noted these renarks favourably and provided —

in his Articles as one of the conditions justifying non pertichiines; ;

that parties were not obliged to inplqnent a SReAty relating to opie

of private international abv, where to do so ‘would be contrary to the

juridical concepts of ltordre public as applies by their courts, Waldoc

has no so far mentioned this concept but. it why’ arise in his Last” sectia

on the interpretation of treaties.

oe 000450 ;
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law to domestic law is: particularly relevant to Canada where the

ee

As has been pointed out, the relationship of international

provincial legislatures could enact legislation which had the effect

of frustrating the operation of treaties itiplemented by Parlianent

pursuant to Section 91 of the B.N.A. Act. While the reasoning

enployed: by the majority of the Court in the Guardianship case might

provide a convenient excuse for Canada in such cases, its extensive

usé would throw Canadian treaty relations into a most uncertain state,

causing the federal’ government embarrassment vis-a-vis foreign states

“and political difficulties vis-a-vis the provinces. It seems clearly

preferable in this context that the provinces should ‘not be encouraged

to believe that. pobasinn by them to frustrate treaties implemented by

the federal government under section 91: are excusable at international

law; and accordingly, that we should support the absolute supremacy

of international Law over domestic Law.

Such a céurse would be consistent with the position taken

when the Commission earlier discussed the effect of internal law

eoncerning* the competence of a state to enter treaties (Article 31).

Paragraph 4 of the, Article 55 states that failure to carry

out the obligations of a treaty engages a state's international respon

sibility. It is perhaps open.to quéstion whether. this paragraph can be

eonstrued as creating a basis of ‘obligation separate from that of the

treaty. If a statesie default of am obligation under a treaty is

condoned by the other party, is the defaulting state excused of its

responsibility under this paragraph? Probably such a case would fall

within Waldock’s qualification referring to a failure which is justi-

fiable or excusable under: the general rules of. international law.

ove 6
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6 The Inter Temporal L es 11-

In the Island of Palmas arbitration, Judge Huber stated~

that "a juridical fact must be appreciated in the light of the law we

contemporary with it, and not of the law in force at a time when a/

dispute in regard to it arises or falls to be settled". This has /

‘ become cis as "the intempaikh law" and has been iacorporated by Wal- :
dock in-Article 56, viz: a treaty is to be interpreted in the Light.

of the law in force at the time when the treaty was drawn up.. in

paragraph 2 Waldock postulates the pouplinent. of this rule; ‘subject’ a : :

paragraph 1, thea application of. a treaty shall be governed by the nite

of pares ese law in force at the: time when the treaty is applied,

However, ‘Waldock draws attention to the “ifficulty the second prevesnen 1

may create arise from the uncertain relationship between the two

_ branches of inter temporal law. He points out that in the light of the

evolution that has been taking place in the law regarding coastal waters

and the continental shelf, this problem cannot be dismissed as academic. a

A question arising from the North Atlantic Fisheries Arbitration is

whether the parties to an old treaty in using the word "bay", intended

it to mean bays as thenunderstood, and. delimited in international Law -

(assuming hypothetically that thére- had ‘been. a legal concept “of a bay

at. the time), or did they mean any ‘waters then or in the futurethat

might be considered by international. Law . be pays under the sovereignty

‘of a cobstel.wtntat Wile this’ typh Ak goublen nay be Lively to arise Z

in a Law of the sea context y at surely iss a fairly glaecteal question

of interpretation, For example, an agreement might concern "dwellings", 2
: and. after emeeieny, Ae: accepted definition of "dwellings" might be

broadened to include garages; did the: agreement gover Sarages? or in

000452
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3 spldookts uceda y did the parties mean dehLinge shea, or - did they t
~ mean any structure which in future night ‘coins Bo be considered by Law

ae ‘be die llinget: fhe Treaty of Washington, provided tor the entry of

fish products into the U. 3 fron the "Dominion of Canada". ‘Subsequent

to the Treaty, British. Columbia joined Contedératden and the question —
shen, arose as to whether the Dominion of Canada meant the territory ot

Canada in 4871, or the territory that was included in Canada at ‘the +i

of application of the treaty in 1875 «The Law officers of the Crown tag

‘ ruled that’ the expression »Domdsiion of Canada” was to be woyeraec by = A

“thestate of theparties © as at the date of signature. and Meannot now ae
heaakve a wider construction from the fact that additional territory

© has ‘singe been added to the Dominion" (0tConneli, "The Law of state
Succession", finds this ‘oase hard to seoduatie with British practice

concerning ‘the ® extension of ‘eaidinn to newly acquired territories).

Waldeck has here postulated the accepted principle that

unless a treaty expressly orinipliedly Peertcee otherwise, ‘its ~aeaes

sions apply only with weapeet to facts or matters ‘arising while the

treaty is in force, "Perhaps the most uséful part of this Article is

the clear statement. dn ‘paragraph’ % of the’ Commentary that the parties

are eapable of givibe retroactive effect to a treaty. Occasions on whi!
- dt is desired to give retroactive effect te. Canadian treaties are not .
ae infrequent, but up to now there has been’ no clear aubhigrtty for this

; propéaition : ‘fhe second paragraph of the Article states that the

“termination of 4 treaty does not put an end te the rights and obli~

gations of) the parties. under ‘he arnoty with respect to facts : :

i matters ‘whieh arose aoearet! - 4s in force. We are ‘not certain that

ne e
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this provision means what Waldock presumably intended it to mean;

nanely, that the parties, other than by consent y are not free to

undo after the treaty has been terminated, those things they did while’

the treaty was in effect. The wording of the special rapporteur might z

be interpreted as going rather further and, for example, eupporting _

the proposition that rights in remcreated by. treaty epithe not= |

withstanding the termination of the treaty. While this is undeub- :

tedly true with regard to elhens exceptional types. OF aurdencnta’ ‘such
as treaties ‘of condion, 1 is not. these exceptional cases that Waldesk :

seems to have in kind. Perhaps. Waldeck should be asked to elaborate —

on this pprneremTM of Article ae

Article 58 ~ Application of re ty to the Territories _

A tepaty applies with respect to all. the either for yeteh

a party is internationally responsible unless a contrary intention is —

nanifested. As Waldock states, such a rule seems essential if contrac=

ting states are to have any certainty and security as to the terri-

torial scope of each other's undertakings, . The question most frequen-

tly. arises with regard to colonies or *"non-netropeliten” territories.

Up to the present time, there has been scope to argue that non=netro~

politan territories are not xctoapebenay bound by a treaty binding

the metropolitan power, although Waldeck, alleges that state practice

‘ioea not appear to justify. the conclusion, — tt seens most desirable

that the law be certain on this point ‘and Waldock erin the adoption

of the legically more attractive rule. :

if this: walewere to have. retroactive effect, which we —
assume is nét ‘the cane, it would of course be # relevant to atiy: deter-

oooasa Me
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: seination of whether British, ‘indies concluded ‘pridt to say: 1931, .
are binding on Canada iad, els continue to be binding en this country.

Generally, we haves started from the ‘premise. that such treaties do

continue to bind Canada unless it ‘ean be demonstrated that. they had

= ae relevance to Canada at the time they. were concluded. Australia

Sand: New Zealand seem to have taken @ sinilar position. | “Waldock notes

“the ‘use: of federal state clauses as evidence of his general proposition.

that states: are: ‘presumed to ‘enter into engagements with Peapod’ to all

their territory. ‘He: notes in passing that proposals for the intro- :
duction, of federal state clauses drawn up within: or under the auspices

of the United Nations have not with h opposition in recent ‘yours.

This Artiele lays down ‘that whén a party to a treaty-either

a state or Jacthamat nikon ~- is duly authorized by another State to

bind its heeritory, and the other pertics are aware of the autho=

rization, the treaty applies to the territory. of the ‘third state

previa that such was the intentidn: of the gubtdon: The Articles

looks primarily: to the situation such as Switzerland and Liechtenstein,

where the Larger state sometimes includes ‘the smaller in its treaty ,

relations. However, Roxbargh points out’ in his nondieraph "International

Conventions and Third States", that such rights and duties as the third

_ state may incur by virtue of its special legal. relationship. to one of

2 the contracting parties, as: Welt: as by’ virtue ‘of agency (see Artiole

60) ; do not result merely from the ‘operation of the treaty but: arise

by virtue of the law of status and dueeuey, and- therefore ‘Like state

: succession, belong not toe the prensne: discussion but ‘to discussions Of:

000455
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. those branches of the law. This reasoning has much appeal and Waldock 3

“could be asked perhaps why he distinguishes in tréatment state
succession which he excludes from Ais study, and the situations envi+

"paged in Article 59 and 60, a
“Article 59 raises ‘the ‘question of whether a treaty made>

iy an international organisation is ‘binding upon,the constituent

anne of the organization. © “Waldook does not take a stand on this oe

i issue which probably does not need to be resolved = this context .

However, it. occurs to us ‘that. BS a ‘practical. measure, more care.should “s
be taken in drafting such instruments so that the intention of the

x parties on this question is clearly manifested. From the Canadian

point of view, more attention should probably ‘be ‘paid to treatios being

concluded by international L organizations of whieh this eoantry iba

member, As a strictly Cee pidter, we would think that if Waldosk?s
proposal is to be the rule, menbers of organizations will ‘want to

- ensure that they have an opportunity to comment on the treaties at the

drafting stage. With this in mind, we might wish to raise this point

in WATO and O6CD Councils after the Commission has finished ite work.

Article 60 - Con eeees of a cents ee
6 32—

Waldock has drawn a distinetion between a treaty that is

- made applicable te a third, atated (the. ppmaviows., article) and the

: situation where the third state ‘ghrotigh. the’ agency ‘of one “of the

“parties becomes itself a party to the treaty. The distinction ‘perhaps -
_ does not warrant separate articles and it is suggested that the subject ©
“Be compressed into two paragraphs of the satie arcicle. In this Article

Waldeck again Hacisess the question ‘of international organizations.
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i -

may wish to conclude a treaty on behalf of its member states in such

@ manner as to place them individually in the position of parties to

the treaty. Waldock refers to the International Court decision in the

Southwest Africa Case and in ‘which there were sharp divisions in the

Court a to the legal basis of the mandate gome considering it a treaty

oad some a legisiative ‘act by the Couneil of the League. In’ the Northern
= Camerons case, which went off on another apna, there were references” a

a “by. members of the Court which left open the quamiieae of the true nae

juridical nature of the poleblonship of members of the Uaited Nations

ene ee |
However, as ths, aureoments in these two cases were made

: with seins of theOrganization, they raise special problems which
; Waldesk leaves to the Commission's study on the Relations between

“States and hiserdoverksent Organization. Fee paragraph 2 of the
Article, ws. rapporteur provides far the general case and declares

that ‘an international organization duly authorized by its constituent
instrument. or by its: established rules may conclude a seeity in. the
name both of the organisation | and its member states.

Article 61 - Treaties Create Neither Obligations

This sets out the well known puke of pacta tertiis -
agreements neither impose obligations nor cantor benefits upon third.

= states ~ whichhas achieved the status ‘of an independent rule of

customary international Laws’. Differences of opinion arise however,

ee as to how far the tube admits: ‘of exceptions and this is the subject

; - 08 ‘the ‘next. Eve Gree ess
a=
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Article 62 - Treaties Providing for Obligations
or Rights of Third States (pages 41-59)

sae

ts 0:

This Article nesks-to lay down the general conditions under

which a state may become subject to. an obligation or entitled to a
right undér a treaty to which it is not a party. It does not cover

the question of whether certainkinds of treaties are to be regarded

as having "objective" effects. In his commentary, Waldock refers to

“the private law analogies of trust and the "stipulation pour auteiTM

which have had an influence on, the thinking of jurists, >» but concludes

that it is by no means clear that. the admission of exceptions to the

rule of pacta tertiis in State practice or in international juris-

ed ahine » has been directly based on such analogies rather than on the

consent of states and the "requirements of international Law".
Paragraph 1 deals with the imposition of obligations by

the consent of the third state, The granting of this consent is

regarded as creating a collateral agreement, and the true juridical

basis of the third statets obligation is not the treaty but this colla-

teral agreement.

Paragraph 2 deals with the creation of rights in favour of

third states. Sonewriters (especially Rousseau and McNair) believe
that while a treaty can ‘certainly confer, either by design or by its

incidental effects, a benefit on a third state, the latter can only

‘acquire an satccak right Chrtnigh some form of collateral agreement

~ between it and the parties to the treaty. Waldock sides with the

opposing view that a treaty may confer an enforceable right on a

‘state not a party to it - a view he believes recent practice and the

jurisprudence of international tribunals justifies. He proceeds to

000458
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exanine with considerable thoroughness recent jurisprudence touching

on the question and comes to the conclusion that there is nothing in

international law to prevent two or more states from effectively

creating a right in favour of another country. Walidockts formulation

makes the creation of the third party right dependent upon the condi-

tion that the parties to the treaty should have had a specific inten-

tion to confer an actual right as distinct from a mere benefit. So

long as the particular provision remains in force, the third state

possesses the right of which it may or may not avail itself. In se

stating the rule, Waldock rejects the conditions sometimes advanced

that the treaty must designate the beneficiary stateby name, and that

there must be a specific act of acceptance by the third state. Finally,

Waldotk suggests that the stipulation pour autri is subject to amendment

or termination at the will of the parties to a treaty unless there is

evidence of intention to confer: an irrevocable right on the third state

or there is a specific collateral agreement.

Much of the controversy surrounding the stipulation pour autri

is concerned with the intention of the parties. Whether the parties

have adequately manifested their intention will always be a potential

source of argument, but Waldock recommends the Commission. take the

notable step of establishing uneqiivocably the competence of treaty

partners to create stipulations pour autri.

Article 63. + Treaties Providing for

Objective Régines (pages 60-80)

Waldock next. moves to 4 more difficult area, namely those

treaties which are alleged by their very nature to have "objective"

effects, that.is, effects erga omnes. This class is nade up of the
pee

treaties either creating international régimes for the use of a waterway
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ws a piece of land, or attaching a special régime to a particular

territory or locality, including treaties of cession and. boundary

treaties, The essential question is whether this objeétive character

; derives from a general duty to recognize and respect situations of

lawior of fact established under a vided and lawful keaaty, or from

the particular nature of the treaty, or from the subsequent reco= :

; gnition or acquiescence of other states, or indeed from a combination
of these elements. It is Fitzmaurice's view that these apparent

exceptions can mostly be accounted for on some Spdlegeiihesh: legal basis

that does not involve pextuheting that the third state is or becomes

directly obliged or entitled by the treaty itself, He admits never-

theless, that these qualifications ov Nquasi~exceptions" constitute in

the aggregate a covhidersiig’ glans on the pacta tertiis rule.

Waldock analyzes i number of situations including the

Antarctic Treaty, the Berlin Act of 1885 establishing a régime for the.

Congo, The Suez Convention of 1883, the rights of passage in the Kiel

Canad: established by the treaty of, Versailles (The Wimbledon Case), the

permanent neutralization of Switzerland in 1815 by the Congress of

Vienna, the Aaland Islands Convention of 1856, and, nendabes and

trusteeships: From these several categories of treaties, Waldock

draws the common thread of an intiintion by the parties, in the general

interest, to create a régime of general obligations and rights for a _

territory or locality which is subject to the treaty making competence

\ im one or more of the parties. In Waldock's view, the significent

fact is that one or more of the parties has a particular competence

“with respect to the subject matter of the treaty. oe

: : A case of a different kind is that of international org-

? anizations. _.Waldock notes that in the Reparation for Injuries Opinion,

ae 2S o00460
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Nae sebiedieliant Court appears to ‘canes found that a general inter-—
national organization isa special form of international settlement,

and that a vest majority of the numbers of the international commmnity

have the nécéssaty competence ‘to give such an objective personality

te such an organization. Waldock then turns to treaties ceding terri-

tory, boundary treaties ete, and points out that itisthe dispositive

effect: of the treaty rather than the treaty itself which produces

objective effects. Fitzmaurice includes such cases under what he

calls the duty to respect valid international acts not infringing the

- Apeed rights of third states, |

Writers are divided-on whether a. treaty can have objective

effects upon third states as they are on the stipulation pour autri. ?
Waldeck’ is himeelf not without doubte; and suggests that the Commission

sicccht UbdiG tg Link Len propedal Us tha shatapeat of pacth:teettaa-

in Article 61 and to the stipulation pour autri exceptions formulated

in Article 62, and to leave aside all other cases as being essentially

cases of custom or recognition not. falling within the purview of the

law of treaties. Alternatively, Waldock suggests that there may be a

case for attributing special effects to treaties where the baecien:

both have territorial competence ‘with respect.to the subject matter of

the treaty, and have the intention to créate a general régime in the

general interest. Waldock proposes the introduction of the principle of

tacit consent, and formlates his rule to declare that there exists a

F _ special category of treaties which, ta the absence of timely ton te.

” ¢aeu! other states, will be sonsidered ‘5; have objective effects ‘with.

regard to them. In limiting his rule to cases where the territorial

power parbiat estes an or consents to the creation. ‘of the régime Waldock :

intentionally excludes general law making traakiaa such as the Geneva
000461
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feels belong to a separate category.

Roxburgh has pointed ont that "tacit consent" can mean

either the acceptance, by conduct implying consent, of an offer of

law which has ariseh from the consent of “the family of nations"

tacitly given. tacit consent i

sécond sense is an important source of the rules of intern

law. As. there is no legislature to create or amend the body of inter-

national law, every single mile of international law must be proved

solely by reference to the consent of the community,

of implied consent is of great assistance in establishing thie consent.

Thus, a rule which was originally introduced by express -agreenent

between certain parties may, in the process of time be extended

the corisent of the contracting states and of third states into a rule

of international law, bvindittg upon those states which have taci

consented to it. The rights and duties so acquired by third states

are not contractual rights and. obligations; but rishts and obli

which owé their origin to the fact that the treaty supplied the basis

rowth of a customary rule’ of law (see Commentary on Article

64 below).

One of the areas in which this type of argument is likely

to affect Canada is with regard to international rivers. While there

is probably no customary rule whereby. all states are entitled to

a

navigation on international rivers, it might be possible to ar

third states have acquired rights by the tacit. consent of the parties

to tavigation treaties, or in other words, that rules of customary

law have arisen from treaties.

The device of tacit consent in the first sense mentioned

P 000462

by Roxburgh (that of an implied acceptance of an offer of a contrac.
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tual Dorks besicl) was opposed in the 6th Committee at’ the 7th
Beasion of the General Assembly by Italy and certain Latin American =

states on such grounds as that gana states could constitutionally Ng

"only assume international obligations that had been approved by their

‘Legislatures, and the consent for such states could therefore never

be tacit. Notwithstanding this argument, the Commission at is 15th

~ Session accepted the limited application of the tacit consent device

for the purpose only of determining whether the Secretary General .

: ‘should be authorized to receive in deposit instruments of acceptance.

from members of the United Nations or. the specialized agencies.

The Communists have already made it. clear that in’ their

view certain treaties such as the Austrian State Treaty and the

. Declaration on the Neutrality of Laos, are to be regarded as jus

cogens, which seens ‘to amount, to &@ recognition: that norsis. can be

binding in international law idraueedttve of consent. Accordingly > the

Communists can probably be eduntad on to support the concept of tacit

consent as a juridical device te bring their support for Jan ‘cogens

“into line with the consensual theory of international legal obligation.

in paragraph 4 of his draft, Waldeck alse teuchés. on the

: question of the competence of the parties to modify or terminate the

régine and concludes that following the general opinion of states

during the Sues crisis in 1956, ‘those states which are ‘substantially

" anterested in the functioning of the régine should be allowed a voice -

tn its ‘amendment or termination,

Article 64: Principles Of ‘a treaty artented to.
hird States by rma n of Internationa isto

Waldock suggests that dn addition to Lowinaking treaties,
the operation of purely. SonaREeE aL. treaties may be. sotonied by ©u000463
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“te third states which he does not S however, regard as a ‘true case
of the legal effects. of treaties ‘on, third states, ‘This Article

therefore merely preserves ee possibility. ‘Waldeck? inclusion
of # reference to. custom appears to, be-® concession te. thasa” ‘writers *

“who argue that ‘while the. pacta teritiis rule ais to be ‘applied gather |

“strictly, a treaty can become the basin of a rulé of customary law,
if the states which are concerned with its stipulations come to

“\.gonform habitually ‘with them, under the conviction that they are

legally bound to ag. go. In. this ease, third states acquire rights

“aad! incur obligations whieh | vere originally conferred ‘bent daponed by
treaty but have come to he conferred and Snpsaud ‘by Pale of law.

Article 65 Priorit of ecsetiy 2

thissubject was iscussed at the 15th Session of the
ie deutinalen in tne context of the valiaity of treaties, However, at

- the suggestion ot Walldock the ‘Cotmisaion decided to consider the ‘sub-"
“ject further in the context of: the: ‘application of treaties and there-
fore stood ‘the aulidect over to the present Session. ‘The majority os

‘the. ‘Connission shared Waldéekts view that deaving aside the ease ‘of

‘aaiPaict: with jue cogens, the fact. that a treaty is. inconpatibte. with |
“ ‘the provisions of an ebrlier treaty, does not deppien the Latter treaty

fos of validity. Some nenbers, however,(particularly the Communists) —

3 ress doubts ba’'So tus Salidity of a treaty which conkiaka with

oe jeter treaty neutralizing or denmilitarizing a territory (e.g. Laos 5
aoa Austria), or enbodying a political settlement of great importance,

pie ‘Before the Sars prebien of, ‘treaty wnntiict is reached,
- Matdock discusses ana disposes. ‘of a nunber of Gases which apart from

¥

000464 |

ves AQ



a ane So eats : Document disclosed under the Access to Information Act -

swe Sie ee : ies Document divulgué en vertu de la Loi sur f'accés a l'information

-19-

Article 103 of the Charter, do not in his view,. require special ot

mention in this Article:

1. Where conflict with rules of jus cogens is involved, it is resol-

ved by an independent seindigle set out in Articles 37. and 45:

9, Where there is conflict between two treaties with all the parties |

to the earlier-treaty also parties to the latter treaty, the question iy

is one of seciilinnics or termination of the earlier treaty. fi

34. The International Court, viewing the Charter simply as a treaty,

has ‘lield that- Avédcle 103 ia sot binding upon néa~neabieres (Ae: 2

result, doubt and differences of view exist as to the effect of

Article’103. where the treaty is between a member of the ‘United Nations

anda non member, : Relevant considerations are the near unversability

“of United Nations membership which reduces the scope of the doubt;

“bad the fact that some of the Charter provisions embody rules of jus
\ ddestas he poodles vauitas however and Waldock has decided that the

best solution is merely to provide that the rules laid down in this

Article are subject to Article 103.

A. Sins ‘treaties contain eleuses which purport to determine the

relation of their provisions to other treaties entered into by the

hponbresting states. . (eg. Convention on the Liability of Operators of 5
Nuclear Ships). :

(a) The only admitatden on the effectiveness of such
provisions relating to earlier treaties is that

parties to a treaty containing a clause purporting

to override an earlier treatywhiok does not include

#11. the parties of the earlier Ajpoauent; clearly ©

cannot effectively deprive a state which is not a

party, of “its rights under the earlier treaty. 000465 im

eae ae: 2
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(b) A more difficult problem arises with regard to

clauses which purport to override future treaties

inconsistent with it, where the parties to the first

are not the same as the parties to the second. (If

the same parties aré involved, the clause is of no

significence for the parties are clearly capable of

modifying their own agreement). In Waldock's view,

the chief legal relevance of such a clause appears to

be in making exphicit the intention of the parties to

create an “integral” or “interdependent” treaty régime

not open to contracting out. Waldock argues that any

treaty Laying down “intezral" or “*interdependant"

obligations not open to centracting out (eg, the

Kellog-Briand Pact, the Genocide Convention and the

Nuclear Test Ban Treaty), must be regarded as containing

an implied undertaking not to enter into subsequent

treaties which conflict with these obligations and thus

that in case of conflict, a tacit agreement that the

earlier treaty shall prevail.

The core problem of conflicting treaty obligations is now

reached; some but not all the parties to a treaty participate in the

conclusion of a new treaty which conflicts with their obligations under

the earlier treaty. In such cases the pacta tertiis rule precludes

the later treaty from depriving the other parties to the earlier treaty

of their rights under that treaty. Waldock continues to view the

question as one of priority of obligation and quotes some pages of his

Last report in support of this conclusion. He comments that in the

present condition of international law, the matter is likely to ae ojoaes

eos ZL
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"the competence of the offending state. The burden of Waldocks

formulation then is again that the concept of relative priority rather bs

‘than ulitey dtiould govern conflicts of treaty obligations.

In the light of trends at recent meetings of the Commission

‘however, it is doubtful whether any view will be adopted that is

" delebinndbtand with Tunkin's position, The Commumist’ made it clear at

the last Session that.they were unwilling to agree to @ general rule

which would allow states the right to enter into treaties inconsistent ~

with earlierones (subject only to the engaging of international
responsibility) « While 4 may therefore not prove possible to secure

= Ghd blophibil of Waldasktk Shute dn thik Finld, it tc $0. be. hoped: thet

the Ceundanion can at least. avoid taking the retrogressive step of
espousing the position of the Communists (and in earlier years

: Lauterpacht ) that treaties which conflict with earlier treaties
falling within an unepecified elass, are void, In. addition te the

case of conflict with jus. goannas which is the subject of a separate

article, there are already the possibilities of nullity because of a

Lack’ of capacity, and violation of the principle of good faith,

ee Tn this limited area, the facets and the consequent nullity

of the offending treaty are. likely to be easily ascertainable and thus

. amenable to consideration by a political forum, ‘Beyond this: however,
controversy. as. almost ‘dnevitable and until a judicial -procedure for

the resolution of diapotes is agreed to, the extension of the rule
3 nullity as likely to: agarevate rather than ease political differences,

At the irleast however, the Comminists should be obliged to proyide.;

a precise definition of this new. class of treaties te which they would. 4

“ extend the rule of nullity.
000467 |
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A minor exception in Waldock's formulation is that parties

to the later Sinany are not entitled to invoke the treaty against

fs state party to both earlier and later treaty, if the former is

aware that: an copainding the Aphee, treaty, the Stenting state is

violating its Shiigetioas under ‘he earlier one, Waldock has failed
to mention the obvious difficulties of this type of provistons; how

is knowledge of the earlier treaty established? Is registration with

the United Nations sufficient? If so, all member states are presumably

ott notice of the treaty relationships of all the members of ‘the United

Nations and seemingly obliged to review its negotiating partner's

treaty relationships to ascertain the limits on its freedom to bind

itself. While logically attractive, this provision places a heavy

onus on contracting states that is quite unrealistic for most states

in practice will be unable or unwilling to carry out the review required

if they wish to be certain that. they will be entitled to invoke the

treaty.

Articie 66 Application of Treaties

to Individuals (Pages 106-109)

As a general rule, treaties are applied to individuals

through the contractingstates and through the instrumentality of their

' pespedtive national legal systens. There are, ‘evever, a nuaber of

“treaties which have ‘provided special international tribunals or

procedures for applying to individuals, rights or obligations arising

under treaties (ec. setdale 304 of the Treaty of Versailles omensan

Mixed Arbitual fribonals).. jBrticle ” sets out the ‘goonrel rule end
‘this exeeption.

000468
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SUBJECT:...... Commentary..on. Waldock's, Third, Report on, the ( Guisds Ste acre ees“
Law of Treaties.

laced |
ia We attach a Commentary on Waldock's

Third Report on the law of treaties. While we have so

far only received the first of three sections of this

Report, this first section seems to cover all the topics

that are likely to be the significent and controversial.

if 2s If you agree, we shall forward a copy of this

bn memorandum to Mr. Beesley in eee:

, Cee

A 7 ) LoyLegal D. (KS
—

I 5 A ZL vhs toe we fo a =a Lidsee OMB
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-
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References f

Your telegram under reference draws our

attention to a statement by the Soviet representative in

the Security Council on February 19 in the course of the

debate on Cyprus, in which he referred to conflicting

treaty obligations.

",,.. reference is being made precisely to these

so-called treaties of guarantee, but it is known

that Article 103 of the United Nations Charter,

states:

"In the event of conflict between the obligations

of the members of the United Nations under the

present Charter and their obligations under any

other international agreement, their obligations

under the present Charter shall prevail".

And the United Nations Charter categorically

prohibits interference in the domestic affairs

ef other States on any pretext whatsoever".

You has asked whether this statement is a new position

or whether it can be reconciled with the traditional

Internal Soviet views on the sanctity of treaties by the assertion
Greulation - that the charter is itself a treaty.

f J

= Coe mphh 3% Quite clearly the Charter is a treaty and
ay ra as far as we know the Soviets have never suggested to

ee the contrary. In addition, the obligations contained
4 J vat in the Charter may also constitute peremptory norms of

: ee general international law (jus cogens). One of the
Dy behave Loe characteristics of such norms is that they cannot be

derogated from except by the creation of other norms of

general international law. In either event, it was

clearly the intention of the parties as expressed in

Article 103, that in case of conflict between the Charter

and other treaty obligations, the former was to prevail.

> Distribution 3. The Soviet representative has argued that

tooPosts: there is a prohibition in the Charter concerning inter=
ference in the domestic affairs of other states and that

this is a superior obligation to any duty Britain may

have under the treaty of guarantee to intervene in
Cypriot affairs, While the Soviet argument is tenable

\ A as a means of resolving conflicting treaty obligations,
Wy its use in the present case;

*** 900470
Ext. 181B (Rev. 2/52)
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(a) begs the question of whether the
British position does entail inter-

ference in the internal affairs of

Cyprus, and

(b) overlooks the fact that the obligation
to refrain from interference in the

domestic affairs of a member state is

upon the United Nations rather than

upon member states; (aBhough it may
be arguable that the former obligation

includes the latter.)

4. In conclusion, we believe that it is gene-

rally accepted both among communist and non-communist

states that the United Nations charter is a treaty, and

that by Article 103 the parties have agreed that the

Charter is to prevail in case of conflict between it and

other treaty obligations. The views of the Soviet

delegate do not therefore seem to reflect any departure

from traditional Soviet views in this field.

M& CADIEUX

Cb Under-Secretary of State
“yo for External Affairs.
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TO EXTERNAL 276

REF -YOURTEL. L74 FEB25 aND.OURTEL 257 FEBOI

SOVIET VIEWS ON SaNCTITY OF TREATIES

AMEND REFTEL TO READ FEB19.
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INFO:

Ref.: YOURTEL No. 257 DATED FEB.21/64.

; SOVIET VIEWS ON SANCTITY OF TREATIES.
Subject:

PLEASE CONFIRM DATE OF SOVIET STATEMENT IN

SECURITY COUNCIL, DATE GIVEN IN REFTEL IS FEB. 26

WHICH WE ASSUME IS A CORRUPTION.

LOCAL

DISTRIBUTION
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GENEVA oe

SOVIET VIEWS ON SANCTITY OF TREATIES

LEGAL DIV MIGHT BE INTERESTED TO READ VERBATIM TEXT OF SOVIET

aes cabelas atae ae gee
SOVIET VIEW ON SANCTITY OF TREATIES, IS THIS A NEW POSITION OR

CAN IT BE RECONCILED WITH TRADITIONAL SOVIET VIEW BY ASSERTION

THAT CHARTER IS ITSELF A TREATY?°
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