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July 31, 1963

MINUTES OF MEETING OF LEGAL PLANNING CQMMITTEE
HELD ON JULY 265 1963

————————

Present: Mr, Cadieux, C})u:]_zmn
Mr, Kingstone Srosge ol e e s
Mr, Copithorne) Legal Division
nro cole, U.N. Diﬁsim
Mr, J.A. Beesley, Secretary

1. Canadian Position in the Sixth Committee on "Friendly
Relations" (file 5475-AX=37=40)

The Chairman pointed out that the Canadian position
had already been developed to the extent which had seemed feasible
to all concerned in the comments drafted by the U.N. and Legal
Divisions on the four principles to be studied at the 18th U.N.G.A.3
these comments had now been approved by the Minister and forwarded
to the Secretariat; our speeches in the Sixth Committee could
therefore be largely based on the line taken in those comments.

Some discussion occurred on the question of setting
up a sub=committee within the Sixth Coammittee to study and elaborate
the four principles. There is some concern that the Soviet Bloe
may calculate that the I.L.C. being fully eoccupied and the work
of codification being urgent, it should proceed in the Sixth
Committee or in a sub=committee, i.e. in a political rather than
in a technical agency. An attempt should therefore be made to
ensure that the respective functions of the Sixth Committee and
of the I.L.C. be kept clearly in mind, If it transpires that
new subjects are ready for codification, the Sixth Committee and
the I.L.C. should consider the problem of priorities but not
set up additional codification agencies. It was agreed that:

(a) it would be desirable to head off the appointment of
such a comittee, (which might tend to operate like a
second string I.L.C.), if possible, but in any event
to postpone its establishment until after the principles
have been debated;

(b) the composition of the committee could raise problems}

(e) if and when such a committee is established it should
report back to the Sixth Committee during the 18th
Session, rather than at some subsequent date, in order
to avoid the possibility of having it operate independently
without direction; and

(d) if, as a result of the deliberations of such a committee
some codification appeared desirable, then at that stage
it would be appropriate to refer the subject to the I.L.C.
for codification rather than have the Sixth Camittee
attempt it.

[2ecese
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It was agreed that pre=Assembly consultations with

friendly Govermments on these questions would be desirable.

2.

Pogitions to be taken in the Sixth Conmittee on the
I.L.C. Report (file 5475=-AX=k0)

It was agreed that the Canadian position should take into

account the following considerations:

(a)

()

(e)

Progremme of work

Since the I.L.C. is heavily loaded with work for five
years and is dealing with fundamental questions
requiring "~ study, this work programme should not be
disturbed unless a matter of considerable importance
emerges, Moreover, the I.L.C. is working close to

ite maximum efficiency and an increase in its work

load (through extending its sittings beyond the 10 weeks
in the spring and 3 weeks in the winter just agreed to)
would present excessive demands not only on the I.L.C..
members, who require approximately a month's preparation
for each month of meetings, but also upon the Govern—
ments of Member States of the U.N.,, who seem to be
having difficulty coping with the flow of material
already being presented for their consideration.

The process of developing international law is going
ahead as fast as is practicable at present.

I.L.C. lizison with volunta zations

The Soviet Bloc is pressing for exchanges of documents
between the I.L.C. and voluntary organizations in an
attempt to bypass Govermments. U.N. Division should
therefore do a study on the rules concerning recog-
nition of voluntary organizations and circulation of
their documents, so as to determine what guide lines
have already been established in such matters, in order
to meet the Soviet Bloc move,

Remmneration of Spec eur

It was the Chairmen's impressien that the rapperteurs
are receiving remmeration that is hardly more than
nominal, and that the amount should be increased in
order to properly recompense them for their efforts
and also so as to ensure the high standard of work
which could only be maintained if the necessary time
is spent on the topics. :

(d) Physical Facilities of I.L.C,

Although the translation services and handling of
documentation has been made more efficient as a result
of complaints made last year, the facilities provided
to the I.L.C. are not adequate., This is another argu-
ment which might be used to meet those who would have
the I.L.C. assume a heavier work load.

/3..-0..
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Seminar on Technical Assistance Resolution on "Friendly

Relations" (file 5475=AX~27-A-40)

The Chairman ocutlined the results of the two-day Seminar,
which he considered to have been extremely useful. A
number of suggestions had been incorporated into further
comments which would be forwarded to our Mission in New
York for their vi before presentation to the Mjnister,
It was agreed that Memorandum to the Minister the
point should be made that the exercise has proven so
successful that next year, early in the academic term,
the Department might consider bringing to Ottawa at
departmental expense a group of professors to discuss
legal questions on the U.N. agenda; apart from the
direct assistance in formulating policy which might
thereby be gained, the side effects of better relations
with the universities, a more intimate knowledge by
professors of international law about the practical
problems facing the Department, and possible benefits

in our recruiting programme, all provide reasons for
giving serious consideration to this idea,

Internati Co-operation Year: Ie c file

It was agreed that greater numbers of ratification of
international instruments was highly desirable, but since
Canada's own record was not impressive, due to the federal-
provincial problem, it would not be appropriate for Canada
to take an initiative on the matter, although we can
support one by someone else,

Function of le P Conmittee (file - 0

It was agreed that although the Legal Planning Conmittee
could not yet assume the function assigned to it by the
Legal Services Committee, (a group of officials who had
reviewed the Glassco Commission reccmmendations),
nevertheless some preliminary steps may be taken, such
as circulation of a letter to all btthér Departments and
Crown Agencies asking for their co=operation in drawing
up a list of international conferences which might lead
to treaties, and bringing to their attention the need to
keep the Department informed concerning agreements
negotiated ocutside the Department of External Affairs.

The Review of Em tie

It was agreed that in the face of persomnel shortages
in the Department it was unlikely that it would be
possible to assign somecne to the task of reviewing
Empire Treaties in the near future, and that accordingly
it would be advisable to consult closely with Professor
Lawford of Queens University so as to ensure that the
results of his work on the question will be as complete
and accurate as possible.

J.A. BEESIEY,
Secretary.
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There are a number of questions which you might
wish to have considered by the Legal Planning Committee
at an early date, namely:

(1) Canadian Position in the Sixth Committee on
"Friendly Relations" i

As you will recall, we have received enquiries

from such countries as Chile, Australia, and Tanganyika,

and more recently the Netherlands, about the line we propose
to take, The Minister has just g{ven his approval to our
roposed comments sent up to him by memorandum dated July

E, on the basis of which our position would presumably
stress the peaceful settlement of disputes question and
the need to develop procedures rather than to attempt further
codification, We have not yet, however, consulted with
other friendly countries on these matters, The questions
to be considered, therefore, would seem to be: -

(a) the elements of the preliminary Canadian
- position on the item; and

(b) what pre-Assembly consultation should be
undertaken with other friendly governments,

(2) Positions to be taken in the Sixth Committee on
the I,L,C, Report

The most important question is presumably that of
treaties, It might be useful, however, to have a brief
discussion on the problems which you consider might arise,
and the position the Canadian Delegation might take on the

I,L,C, Report, ,H;}, Ve

(3) Semi on Te Assi Resolut e
As you know, the Canadian National Commission for
UNESCO Seminar of International Law Experts on the imple~

CIRCULATION | mentation of Resolution No, 1816 of the 17th UNGA (Technical
Assistance and International Law) will be held on July 25,
Professors MacKay, St, John MacDonald, Morin, Pepin and

Mr, Sicotte | Curtis will be attending as well as you, Mr., Sicotte, and

Mr, Kingstone¢ myself, and, presumably, a representative from the Department
Mr, Copithort of Justice, (although this last point has not yet been confir..:

ne
-MMW@W‘ ;"2{4-1—1
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The qnestibns which might usefully be discussed by the
Legal Planning Committee are: PGS

(a) the proposed égenda‘for the Seminar; and

(b) the departmental position, if any, on the
questions to be discussed, -

(%) Mnanignal;ga-mianinnlea:i__lmal_&amm Y

As you will recall, Mr, Tremblay wrote to you
on May 16 suggesting that an attempt be made to focus
attention upon the need for ratification of multilateral
instruments as an important element in the development of
international co-operation, The Legal Planning Committee
has not yet considered the advisability of proceeding with
this suggestion, {which could develop into a minor Canadian
initiative at the U,N,), and you may consider it worthwhile
to discuss the question,

(5) Function of Legal Planning Committee / > %< -

Mr, Sicotte has suggested that yﬁh may consider
it useful to have a brief discussion on the new funetions
of the Legal Planning Committee to be undertaken as a
result of the Glassco Commission recommendations,

2 Would you,please/inaicate which subjects you
would like raised, and a meeting might be held,

Fersomnel crlizhe, vpas /?
Jo-hd eesley,

8"{'@ Mbﬂ'? 7@""‘7#‘“’{ ' Woioerir
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MEHORANDUM

Chpigilh, . File No.  12208-40
'- PP BBl

supjgcr: . BAview of Fupire Treatles

------ L R R R R A I R O T T T T S O T T S R S S Al S e

This subjeoct has been recelving intermittent attention since
1955 at which time Miss Barri®re (as she then was) outlined the
- work involved (ses memo of March 15, 1955 flagged in attaclied file
and your comuients dated Merch 23, 1955). Some work was done by
Miss Berridre in her spare time but by 1957 it was evident that a
more serious approach would have to be taken if significant headway
was to bé made. At that time after considering alternatives such as
the employment of a law student or graduate during the summer
months, it was decided that an additional F.S.0, 1 position be
-.- added to Legal Division, the holdexr of which was to carry out a
. * peview of Pmpire Treaties. (See memodrandum to Mr. Cadieux dated
January 17, 1857 flagged). In fact, however, no officer was made
B ,&vallaeble to f£ill the position. MFurther attentlon was paid to
% . .. -She questien in 1960, when en Ottawa lawyer, Mr. Gordon F. Maclaren
A ‘eptered inte an extended sorrsspondence with the Under-Secretary
(a8 well &s 3he Prime Minister and Senator Aseltine) on the status
of oertain t¥reaties, and insplred certain questipns in the HSenate's
Staanding Committee on Bxternal Relations on the subject. (3ee
===  flagged papers in attached file 10461-40). -

3 78e: In 1960, a memorandum on the subject was drafted for the
L ~Prime Minister (flagged) but we have been unable t¢ determine
' ; whether it actually went forward and which if any of the three
elternative procedures, the Prime Minister indicated he wished
fellowed, There ia no further reference to the memorandum to the
i < Prime Minister, whioh leads us to believe that it was not in fact
) : gsubmitted te him. Later in 1960, Legal Division finally obtained
i Trom the Establizhment Board the addition to its establishment of
en F.5.0.2 position to earry out a review of Empire treatles,
(See Statement of Duties dated December 5, 1960, flagged). This
position hes been filled enly sporadically, and the two or three
short term incumbents often had to be assigned to more immediately
pressing aetivities. (Please note, however, that a paper was
written last year entitled "Canadian Succession to British Treaties"
It is annexed %o our memorandum of March 23/6@ and defines the
area of study).

B Meanwhile, outside the Department, Miss Barridre, now teach-

'%gg &t the University of Montreal, continued occasionel ressarcn on
@ Subject in the hope of sveéentually sudbmlitting it as her doctoral

thesis at Columbia University. 3She has from time to time shown

CIRCULAT!L Me interest in working in the Department but gemerally has
s preferred to gsontinue the project as she formulated it some years
0, using sources ocutsgide the Department where aveilabls. She
eipressed mild intersest ir working on the project this summer in
e Department but then said she was obligsed to take certain courses

Historical i
y . W L) .3;’
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at Columbia during the summer. She also commented that her
supervisor at Columbia was of the opinion that the subject
was too vast for a doctoral thesis.

4. In 1962, Professor Hugh Lawford of the Law Faculty of 1
queen's beceme interested in the subject of Tmpire treaties( )
He obtained a grant of $1,000. from the C.I.I.A. and in
addition, Queens received a grant of $12,000. from the Canada
Council for the "collection and pudblication of an annotated
editio%(gs treaties and other international acts relating to
Canada. Professor Lawford has told us that he has interested

& New York firm in the possibility of publication. In the
meantime, however, he is concerning himself with the preparation
of a comprehensive list of all treaties which were at any time
binding upon Cenada and has at the moment five students working
under his direction in the Public Archives, in the archives

of Upper Canada in Toronto, on orders-in-council, on old treaty
series, etec. Our impression is that Prof. Lawford is approaching
his project in a methodical and comprehensive way. He estimates
that he will have enough funds from the grants to keep the five
students working next summer as well, by which time he hopes

to be able to see the end of the compilation aspect of his
project.

-

Se The current restrictions due to the austerity programme
and -presumably- to recruitment difficulties, make it unlikely
"that Personnel Division will be gble for some time to come

to f£ill the pOSitiOB Z BXT 1222_/ presently assigned to Legal
Division for a review of Pmpire Treaties. You have suggested
that we engage a university professor to carry out the review
in our Department under contract durinsz the summers, starting
perhaps next year. This is a possibility for 1964, although the
study could not be completed before late 1965 at the earliest.

6. In these circumstances, we obviously must consider the
value of Lawford's project for our purposes. It seems to _
achieve, by and large, the aim which we had set for ourselves. A
list of Empire Treaties compiled by our Department on the other
hand, while undoubtedly useful to us, might not be suitable for
publication, in view of the potential need to consult the other
contracting parties as well as other members of the Commonwealth
whose own positions with regard to these treaties might be
affected by our action. IFurthermore, some of the older treaties,
if found to be theoretically in effect, should be considered for
abrogation, In short, we might find that a number of political
decisions were necessary prior to publication. TFor these
reasons,two at least of the persons who have been closely
concerned with this problem over the years, (Mr. Grenon and

Miss Barridre) were of the opinion the Department might wedl
have to decide against publication.

(I He had written an article in the Cenadian Bar Review argging_-- .
contrary to the position taken by a representative of this Dlv;sion
before the Senate's Standing Committee on Transport and Communications:

| that Canadian treaties regarding navigation on the St.Lawrence were
y more extensive wnd more complex than had been suggested; (139 C.B.R.

(1981) p. 577-602).

(2) See Canada Council announcement of the grant dated December 10,
1962 (flagged) which mentions “the inadequacy of published sourqor.,
of treaties affecting Canada®.

e ™ e i e |
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7. Nevertheless, a restricted list, limited to Govern-
ment users, could be compiled in our Department, either by

an F.5.0. or by an outside jurist under contract. Covered

by the oath of secrecy, our own researchers would have access
to relevant classified documentation, - & facility unavail-
able to Lawford at present. They could not, however, for

such a survey hope to compete in thoroughness with the latter,
who is eguipped with comparatively large staff and facilities.

8. Cn balance, therefore we are led to the conclusion

tnat the Department should keep abreast of Professor Lawford's
project, providing him with all reasonable assistance (see
memorandum of a conversation in lir. Glazebrook's office
flagged on file 997-D-5-40) in the expectation that his
unofficial compendium may turn out to be at least as valuable
to us as any Departmentally produced official list. If you
agree that no immediates action be taken to pursue in the
Department the review of Tmpire Treaties, I suggest we bring
the rile forward annually starting next January, to determine,
in the light of the progress made by Prof. Lawford, whether
this policy should be continued.
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MEMORANDUM FOR MR. DUDER

The Role of External Affairs in
International Negotiations

You asked me for a no: e on references
in the Glassco Reports to the need for coordination
by External Affairs. I have prepared the attached
paper hurriedly but I think that I have covered all
the points that might be considered even tangently
relevant to the project in hand.

A, de W, Mathewson

A, de W. M,

c.C. Legal Division
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Reference in Glassco Commission Reports to
activities abroad that should be (but are not)
conducted by External Affairs or thould be
coordinated with (or by) External Affairs:

The operation of a communications network outside
Canada to serve all departments and agencies other
than those served by their own special systems (see
Vol. 2 p. 246) - Comment: The observations of

the Commission were not too helpful in this regard
for the Department already does provide the teletype
services recommended. This is a very complex field
involving arrangements with the armed forces and
other governments as well as with user departments
and agencies. The costing factor proposed is

- therefore of doubtful utility.

The maintenance of a travel office responsible for
making travel arrangements for all members of the public
service (See Vol., 2 p. 165). Comment: The alternative
proposed by the Commission is the retention of a

travel agencz for this purpose. We are quite

neutral on this recommendation (save with respect to
travel arrangements for couriers which will not be left
to anyone but the couriers themselves) but would have ~
to survey the needs of other departments and be
assured of adequate increase in staff =nd space before
we could undertake the responsibility recommended,

L

The constitution of an expert legal service to which

all departments and agencies should submit question

of international law (see Vol. 2 p. 416). - Comment:

The wording of the formal recommendation contains the
words "assume responsibility for co-ordinating the |
international legal work of departments and agencies", -
To this Legal Division would presumably breathe a
fervent "amen", This involves more staff, retained
for longer periods and a willingness on the part of
other departments (and divisions of this Department)

to refer matters to Legal Division in time for there

to be a thorouzh examination. As regards the

procedure for coordination it is being proposed by

a committee of senior officials who studied the
Commission recommendation that more use be made of

an enlarged Legal Planning Committee. This will

itself involve more staff to give the Committee an
adequate Secretariat.

The providing of expert assistante in treaty negotiation
is aiao advocated for this Department and this is, I '
understand, generally the case now. However, tﬁe |
Legal Planning Committee will have a role to play in
determining whether this Department or a specialist
department should provide legal expertise if reaquired.

7"-cojf
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The provision of active leadership in coordinating
the external information and publicity activities

of all departments and agencies (See vol. 3 p. 82). -
Comment: The Commission rightly observed that the
existing machinery for coordination in Ottawa had not
operated effectively for some years and, latterly,
had not operated at all, This is quite true. The
fault lies partly in the defects of the machinery
(there is no power nested in the coordinater) and
partly in the inability of the Department to obtain
sufficient staff to permit it to give the existing
Committee the secretariat it requires to operate.
Reference by the Commission to activities in certain
countries (e.g. top of p. 75 Vol. 3 and middle of

P. 74 Vol. 3) touch on another aspect of the question
of coordination dealt with in Report 21 (on this
Department) and referred to below.

"At posts abroad, the Head of Post be made responsible
for the supervision and coordination of all activities
of c¢ivil departments =nd acencies of the Covernment
of Canada" (see Vol. 4 pages 135-139 and p. 143) -
Comment: This is the text of the Commissicn's
recommendation and it focusses upfn the central issue
of the most fundamental concern to thés Department,
The question must be asked whether this Department exists
to provide the facilities for coordinating Covernment
policy in the external field and to provide advice as
to the external consequences of that policy or whether
this Demrtment is just another department of Covern-
ment groviding external political advice and carrying

er activities under the General headings "Protectior
"Negotiation" and "Representation". If the answer is
that the former is the proper role of this Department
then it follows that the Commission is right and a
greater measure of authority should be given to the
Ambassador %x ggg.ggvuggfagg. If the role of the
Department is otherwise will not be helpful to place
upon an Ambassador chosen from the ranks of this Depart-
:gnthresponsibilitioa that he is in no position te
‘dischargze. g - ¥
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There ere a nunber of questions which you might
wish to have considered by the legsl Flanning Committee
at an early date, namely!

e | ¢ Emdm Position 15 the Sixth Commitves on

Ae you will reeall, we have recel ng enoquiries
f‘rn guch countries as Chile, Australia, anganyika,
rgonuy the Buwh about m uao e pnmo
nulu. Minister has just dmhunnnnlnm
posed comments Sent upwhhb{mmatd dJuly
E on the basis of which our posit d presumably
the peaceful settlement of disputes question and
the need %o ﬁmlo& progedures rather than to atteapt further
codification, ve not yet, howevar, consulted with
other friendly countries on these zuttm. The questions
to be considered, therefore, would Seem to be:

- {a) the clements of the preliminary Guudun/
- position on the item} and

(b) what pre-issesbly consultation should be ¥
undertaiken with other friendly governnents,

(2) TPositions to be taken in the Sixth Committes on
the Jadula oport

ot e R ————

The most Aimportant cuestion is that of
treaties, It might be useful, however, to have a of
diseussion on the protlems vhieh nn consider might arise,
rd sho p-nuun the Usznadian Delegation might take on the

(3) Sauisar on Techates) ASsistance Resslusicn
know, the Canadien National © for

UNESCO wm Interaational Law Zxperts ea the

CIRCULATION | mentation of Hesalution Ko, 1816 of the 17th UNGA (Teghnical

e m Bag dehn Pt 14 wﬁh}n“n?‘!'
essors ona a

Curtis will de n‘nﬂun well as yc'n Hre Mm., and

bt aes (R ehoueh Thts 1es% .‘.3&",‘:' I Gatts

/ ese2

Mr, 3“_“, .(‘
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The questions which might usefully be discussed by the
Lega) FPlanning Committee are!

{a) the proposed agenda for the Seminar; and

(b) the departmental position, if any, on the
cuestions to be discussed, /

(&)

A you will recall, ¥Mr, Tremblay wrote to you
on May 16 suggesting that an attempt be made to fogus
attention upon the need for ratificution of multilateral
instruments a8 an important element in the development of
internationzl goeoperation, The legal Flamning Committee
has not yet considered the advisability of proceeding with
this suggestion, {which could develop into a minor Canadian
initiative at the U.W,), and you may ¢onsider it worthwhile
to discuss the guestion.

{5) F Plannime G

Mr, Sicotte hag suggested that youn may consider
it useful to have a br}ef discussion on the new functions
of the lLegal Tlanning Committes to be undertiken as a
result ef the Glasses Commission recommendations,

- “ould you please indicate which subjects you
would like raised, and when p meeting might be held,

J. A. Beesiey

P

J.. A :‘;EQSI.EY ’
sSeecrotary

000396
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Our files lellelel

AREORANDUE TO: FPersonnel Division

Subject: ¥ ion of le Division's Functions
Fstablishaent Position of Secretary to Legal
Zlanpipg Committee

{ne of the recommendations of the Glassco Consission
was that "a strengthened Legal Division of the Department of External
Affairs assume responsibility for coordimating the irntermational legal
work of departments and egencies and provide the expert assistance
required on such matters as treaty negotiatiom™., (p. R1é-417) In
his report teo the Chairman of the lLegal Services Comnittee establiished
to look intc the Olassco Report; Mr. Cadfeux noted that the lisison
and coordination betwesn Fxternal Affelirs, Justice and other Depurte-
ments can and should be lmproved; thet fmproved liaison and coordie-
nation will inevitably impose additional burdens upon the Departsents
of External Affalrs and Justice which will require additional personnel]
and that the Legal Flamning Comumittee could well provide the machinery
for improved lisison and coordination with other Departments, In
its Report, the Legal Services Committee recommended that

“the existing Legal Flamning Commitiee of the

A gy

& Justice officer, should be to ude

representation from other depar t8 interested

having donestio implications, '1t would have the
ughuu- te staff resources can be made

av ble foreseeing the need for legally
glnﬂd'm to participate in f
ternational

orthcoming
conferences and negotiations. It would

also engure, to the extent this could be anticipated,

that all departments concerned were adequately

consulted in the formulation of guidance for the

Canadian participants or negotiators",

The CGlassco Commission has recommended that this
Department assume responsibility for coordination of such matters
a8 treaty negotiation, and the Legal Services Comuittee has
recommended how such coordination might be brought about through

sss 000397
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the ﬁo of an expanded Legal Flanning Committee. The first step
to implement these recommendations is the assignment of a middle
rank officer to serve full time as secretary of this Committee.
While we do not as yet have a complete idea of the functions of
this officer, we have drawn up the following tentative outline of
his responsibilities;

to serve as secretary and executive officer

of the Legal Planning Committees

to establish and maintain a close working
relationships with all other government
departments (and crown agencies?) whose

work touches on treaty matiersj

to establish and maintain a record eof .
conferences at which the Canadian govern=-

ment may be represented and which may lead

to the conclusion of treatles affecting this
countrys

to ensure that all interested government
departments and agencies are informed of

such conferences;

to coordinate consultation on whether legally
qualified personnel should participate in

such conferences;

to coordinate formulation of legal guldance

for Canadian participants in ‘such conferences;
such other functions as may be deemed appropriate
or necessary by the Legal Planning Committee for
the proper discharge of the recommendations the
Glassco Commission and the Legal Services Committee.

We should point out that at present, it is only possible to give
a tentative formulation of the functions of this pesition. We do
not know how the requirements of the job will develop, nor indeed

cee 3
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. “3e
do we have the staff necessary to carry out a proper survey of its
potential dimensions, This list of functions is therofcre provisiomal
in nature but is the ninimum necessary to implement the reccumenw

dations.

Legal Division
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June 1&. 1*’.

Minutes of lutiz_ot legal Planning

- Epeseat:

"?0 c.“. - ch.m

Mr, Wershof (X) - Assistant Under-Secretary

My, Sicotte - Head of 1 Division

nrc.. {x) -Ul Division

Dr, U, T.R, Flemington - Bxternal Aid Office

N:lu Dom - Information Division
Mr. Plourde (X) « Information Division

Mr, Copithorne (X) - Legal Division

My, l«ncy - Jecretary

P

The first topic discussed was the final text
of » mmd r .Ixy to a tirmhr n«lv«l from tho
Gener

Secretary of the U, N, relat o Technie

Auuum Resolution on Interaati I« flo. 1016(!:'11) ,
Several drafting chlngn wers num.d and agreed to;

it was decided that grom.d reply, as amended, could
now be submitted to the Under-Secretary for his signature.

It was also announced by the Chairman that the
Hat.toul Gmcu of UNESCO had agreed to hold and finance
the s:ggutod Seminar of Experts, A letter had been sent

Under-Secretary to um lntcunl Commiseion of
UBESCO confirming the request for the Seminar,

2.

a The next topic uuunu was the proposed
overnment comments to be filed mt to "rrundl

Relations”™ Resolution Mo, 1815( dated January ). 1963,

The Chairman made three points:

(a) that it is appropriate that seme comments
be submitted by Canada in the light of the
active part it played in the Sixth Committee
on this question;

(b) that such commeants should not restrict or
embarrass us in our later =tatements in the
Committee; and

(e) there is a Canadian imterest in and position
on the Hesolution based on peaceful settlement
of disputes, even though it is not possible
as yet $o snnounce a decision on the Court,

L sl
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he Some discussion took place conceraing the question
of tone and emphasis in the comments; it was agreed that

it would be desirable to shortean the proposed comments

and, in the process, make them more factual and less
"ph.hnoplucd' and "historical™ in tone.

Se The Chairman suggested that pa :Ih- 20 and 21
of the mmod-co-m' might be redrafte: ong the
following es! Haviag considered the problem, our
tentative conclusion i8 that the requirement iz not
essentially one of mere codification, Although there was
no wish to prejudge the debate in the Sixth Committee on
this issue, the problem would seem to be not So much the
need for aew law but the application of preseantly existing
law; otherwise the codification of law in the abstract is
not helpful, While the law clearly requires adaptation,
and, in some cases, fuller elaboration, the over-rid

issue in whether and how the law can be more effectively

.Ppli“.

6, A second point to be made is that it is necessary
to take account of the problem of what is legal and what

is political. This is a very ¢ ex question, requiring,
in each case, a fine judgment; this gquestion may itself
provide a useful area of study,

%, The third point which might be mede i8 that there
is one area in which there is a clear legal duty and where
considerable study of methods iz needed, -~ namely, peaceful
settlement, While it should not be suggested that the
Court can settle every dispute in the present stage of
international law, when itical considerations must

often '3: s the ourt ¢ould meke a much fuller contribution
:e pc:gi 1:ut1um of disputes if states were willing

o ut e ™ ;

8. It was agreed that legal and U,N, Divisions
would continue to collaberate on the drafting of the
muod comments, which would then be submitted to the
ster under memorandum which would explain that it is
necessary that we something in the light of our past
pelicy on this question, that the proposed comments could
Erouéo a useful outline of the line we might take at the
«d,, and that they have been drafted with a view to the
5:01'. that it may yet be possible to take action on the

3. Le-ordination with other Vepartments on Treaty Matters

9. The Chairman expressed his view that the best

approach to this problem was to make a submission to

Treasury Board based on the Ulassco Commission's neyncndauen.
(as amended by the Migquelon Legal Services Committee

recuesting the perscnnel necessary in order to implement

the recommendations, It was agreed that a memorandum %o
Personnel Division would be dntsod in Mp, Cadieux's absence

in Geneva, and submitted to ¥Mr, Cadieux for his approval

| there, before being incorporated into the recommendation to

Treasury Board,

J. A. Beesley

J. A, Beesley
Secretary
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.....................

A .. 4uulj94kfh3ag4uh?% Gct

SUBJECT: : Dosed ‘le eting of Legal Planning Comm

.......................................................

There are several questions which you might
wish to have considered by the Legal Flanning Committee
prior to your departure for Geneva, namely:

(1) 5L S "Friendly Relations™ Resolution ‘?fm—’

It will be necessary to redraft the proposed
comments in the light of the Minister's decision not to
raise the question of unconditional acceptance of compulsory

L, Ui~  Jurisdiction of the International Court until September,
CLmoé3Y°u may wish also to have the question of the advisability
";L\ of giving comments at all in the light of this situation
. reconsidered, (We have received enquiries from Chile,
™ ;%r”%“”?7 Australia and Tanganyika about the line we propose to take,
Cbw - and we have said that because of the active role we and
others played last year we considered it appropriate to
Y follow up with comments, Neither Chile nor Australia
fu - dintends thus far to file comments, however; Tanganyika
ko | UMb appears uncertain, and we have been told by the Australians
7 rof6 >  that the State Department does not intend to file comments,
w hiag 17, while the British Foreign Office does,) The cuestions to

Jlosming / be decided, therefore, seem to be:
gl %ﬂpubﬁﬁ (a) whether we wish to file comments;

A;kf’““jai:;n” (b) if so, what the comments should be; and

o (¢) the answer we should give to enquiries
;VTJ concerning our position,

(2) Proposed Comments on Technical Assis;éngg Resolution'%ryg'

The general line to be taken was agreed on at the
S ﬁv*-dhb“ earlier informal meeting of June 3 of Legal, U,N,, and

Grre =103 Informetion Divisions and External Aid Office, chaired by
CuM#i*hJ-Aj you, A Draft of the proposed comments (copy attached) is
Ao tls now cireulating in the divisions concerned and will be made
geady for the Committee's final consideration, if you so
esire,

CIRCULATION | (3) Proposed Studies on State Succession by Professor Morina#

Professor Morin's terms of reference have already
been set out in your letter to him, and arrangements have
been made to provide him with office space, (2although not
stenographic assistance), in Legal Division. There may,

1 a2
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however, be some aspect of the matter that you may wish
to have considered by the Legal Planning Committee,

(4) Co-ordination with other Departments on TJ:'eaty-/‘a"/m7K
Matters '

Now that the legal study group on the Glassco
€. ‘%qdn&Q' Commission recommendations has completed its work, it
: “7 may be appropriate to begin our co-ordination activities
A&ﬂﬁﬁf112%7vb‘with other departments, lunless you consider present staff
7 qﬂﬁ?ﬂ a limitations make such an undertaking premature). A first
' / step might be to write to every Department outlining the
decisions taken and suggesting a meeting to consider:

(a) the drawing up of a list of forthcoming
conferences involving treaties or agreements;

(b) the correlation of treaty records by
various departments; .

(c). ‘the setting up of a system of liaison
and co-ordination on treaty matters,

(Ll e Zaivis Lot o s = il
ik e i Bty b mewaéﬂw

D&LM/% - Secretary,

Legal Planning Committee
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EXTRACT FROM PARAGRAFPH 21 OF THE REPORT OF
THE LEGAL SERVICES COMMITTEE APPEARING OR

TSR 6 e

The existing Legal Planning Committee of the
Depnrtment of lm Affairs, meetings of which have
been attended from time to time by a Justice officer,
should l;c expanded to Mm represeatation from other
departments iaterested in inum:im law matters,
particularly thosp_hﬂag domentie uplieations. i
would have the task, if adequate staff resources can be
made avallable, of foresesing the need for legally
quslifisd personnsl to participate i fortheoming
internationsl conferences and negotiations, It would
aleo mﬁn. to the extent this ¢ould be saticipated,
that all departments conterned wers adequately con-
sulted in the formulation of guldance for the Canadian
participants or ammm;

¥, Cadieux
Wy, ¥Yershof
z. Sigotte

¥y, 'h...l
Athree for m-) C?wd" o (o f L/
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0/USSEA/A, de W. Mathewson/gh

) e e S K ‘JLﬂqu
il St o

Dear Mr, Miocuelonm,

On May 22 I sent to you a copy of my
letter to the Deputy Minister of Justice to which was
attached an alternative draft of that part of paragraph
2]l of the report of the Leral ServicesCommittee which
appears on page 6 of its report. Mr.Driedger concurs
in ay draft with the addition of a few words to the
first sentence. I agree with this addition.

Attached i{s our agreed alternative draft.
In case it ia your wish to cireulate it to other members
of the Committee for their comments, I am sending 15
coples.

Yours sincerely,

) { 3 15 Y'Y
L L~ Ji = 'd

M. Cadieux,

Jean Miquelen, Isq.,
Under-Secretary of State,

Hunter Building,
Ottawa

- e 000405
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Alternative draft of that part of paragraph 21 of
the Report of the Legal Services Committee appearing

on page 6

Your Committee agreed that the legal division of the Department

T P o T

of External Affairs should be excluded from the planned form of

integration, but concluded that although the secondment of a

E Justice officer to the legal division would be welcomed by

3 External Affairs, shortages of qualified personnel made

f impossible such an arrangement for the time being and, in

% any event, it is by no means evident that the secondment

% of a Justice officer to External Affairs would necessarily

result in an improvement of legal services so far as the

Department of External Affairs is concerned. It was also

agreed that the Legal Adviser should retain his present title,

As a refinement of the existing system of liaison between

Exiernal Affairs and Justice and as a means of ensuring close

and continuing consultation among departments regarding inter-

national matters having domestic legal implications your
committee came to the following conclusions,

(a) There should be an international law section in the
Department of Justice adequately staffed to maintain
liaison with External Affairs and other departments
on international law matters and in conjunction with
the legal division of external affairs to deal with
domestic law aspects of international matters.

(b) The existing Legal Planning Committee of the Department
of External Affairs, meetings of which have been
attended from time to time by a Justice officer, should
be expanded to include representation from other

departments interested in international law matters,

particularly those having domestic implications. It
E would have the task, if sdequate staff rescurces can be
} made available, of foregeeing the need for legally
qualified personnel to participate in forthcoming

=
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intmstiml eonforencn and Wﬁm.
would 1ﬂ!4n. ensure, to the extent 1dh§§§ 1!auaiai be

anticipated, that all departments concerned were
adoqugtcly consulted in thl.fﬂfﬂﬁlﬂti‘ﬁ'Of[‘ﬁiﬁilﬁlh;
for thi Canadian jnrtieipnnéu-or negotiators.
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\ L May 22, 1963.

Dear Mr, Driedger,

Since the meetin- of the Leral Services
Committee on May 21 at which the committee's draft
report wag discussed I have tried my hand at raphrafﬁn%
that part of varagraph 21 which reflects the committee's
consensus regardins the Glassco Commission nineteenth
recommendation in the lepal services field.

I attach a copy of the draft which I weuld
substitute for all of paragraph 21 appearing on page
6 of the committee's report. I should be grateful for
your comments.

I am sending 2 copy of this letter and
its attachment to Mr, Micuelon for his information.

Yours sincerely,

ADIEUX

M, Cadieux.

Le's Driedger, Fsq.,
Deputy Minister
Department of Justice,
Ottawa

000408
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for the time being. It wns also asreed that the Legal t:himr | ,j,x-s
should retain his present title. ’s a refinement of the existing
systexw of liasison between ixternal :ffairs and Justice and as a lalli

-!a.;;’::i s

of ensurins clese and continuing consultation smong departments
regarding international matters having domestic leral implications
your committee came to the following co-clusions.

(a) There should be an international law section in the
vepartment of Justice adequately staffed to maintain
liaison with 'xternal 'ffairs and other departments on
interrational law matters and in conjunction with the
legsal division of fxtermal Afizirs to deal with domestic
law aspects of international mattera.

(b) The existin: Lesal Planning Committee of the Uepartment
of kxternal ‘ffairs, meetings of which have basen attended

AR bl et

from time to time by a Justice officer, should be expanded
to inciude rerresentation from other departments interested
in international law ma.ters, particularly those having

domestic implicatiens. It would have the taak, if adoqnntc*%

staff resources can be made avail-ble, of foreseeing the ncnﬁ;
for lecally qualified personnel to participate in forchco-hu.,}

i
000409
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DEPARTMENT OF EXTERNAL AFFAIRS

- ' B MEMORANDUM
LR SR U'N' nnlsiggl ; m' : xxﬂmom ............. Security . RESTRIG?EB .........
B T e B R R S Date ... ARCAL 10, 1963, . .
: J,A, Bees Secretary of the Legal S
FROM: ......... YA ». Bees 8y . Decretar y.of the Le gal. .
Planning Committee 5475=AX=38«40
1 A o e g e e e i g bR BT TR g e et S B e el

......................................................................

Mr, Cadieux has asked that the next meeting
of the Legal Flanning Committee be held at 3:00 p.m.,
Tuesday, April 16 to consider the following subjects:

(a) The "rebus sic stantibus" principle and the effect v
of duress on the conclusion of treaties

Mr, Copithorne has added conclusions to his
—— paper of March 4, A copy of the revised paper is attached,

(v) Accession to Leasue Conventions ,/

The Sixth Committee has asked the I, L,C, to
A study the question of breoadening participation in League
— ~ of Hations Conventions, Attached is a copy of JMr,
: Copithorne's paper of April & discussing this question,

v

(¢) GCanadian Governmental connont; on U,N, "Friendly >
BRelations” Resolution No, 181

You will already have received a copy of U,N,
- Division's draft paper of March 1, 1963, A copy of
e Legal Division's supplementary draft paper of April 2
is attached,

(d) Conflict of Treaties 4

The general question of conflict of treaties
will be amongst those matters examined by the I.L.C,
during consideration of the second third of the proposed
draft convention on treaties, This question will be
discussed if a background paper being prepared by Mr,
Copithorne can be completed and distributed in time for
the meeting,

CIRCULATION

A Beesiey

%

My, Cadieux:
My, Wershof
J, A, Beesley,
Seeretary
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DRAFT PASSAGE FOR INCLUSION IN CANADIAN
COMMENTS ON "FRIENDLY RELATIONS"™ RESOLUTION

£1415)

The United Nations Charter recognizes the

close causal relationship between peace and justice,
and that procedures for peaceful settlement of disputes
provide a link between the two. One of the Purposes
of the U,N, is "to bring about by peaceful means, and
in conformity with the principles of justice and inter-
national law, adjustment or settlement of international
disputes or situations which might lead to a bfeach of
the peace™; Article 2(3) of the Charter lays down the
positive obligation: ™All members shall settle their
international disputes by peaceful means in such a manner
that international peace and security, and justice, are
not endangered"; Articie 33 outlines some of the means for
the achievement of these ends: "The Parties to any dispute,
the continuation of which is likely to endanger the
maintenance of international peace and security, shall,
first of all, seek a solution by negotiation, enquiry,
mediation, conciliation, arbitration, judicial settlement,
resort to regional agencies or arrangements, or other
peaceful means of their own choice"., Articles 1 and 7
establish the International Court of Justice as one of
the principal organs of the'U.N., and its principal
judicial organ,

No machinery corresponding to the International
Court of Justice is provided for in the Charter for the
purposes of assisting in the utilization of those other
peaceful means referred to in Article 33, The Canadian

Government recognizes the need to further the development

P
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of all means of peaceful settlement, including those
suggested by Article 33, and considers that a study
should be made by the Sixth Committee of the desirability
of developing procedures for peaceful settlement of
international disputes, Of the many means available
none is alone sufficient; each can be apt in particular
eircumstances; the existence of a variety of choices

of means of peaceful settlement increases the likelihood
of utilization of the pacific approach itself; the mere
existence of well-developed procedures can have far=-
reaching substantive effects,

Of the various means available for peaceful
settlement of disputes, settlement by an impartial
authority, particularly by Jjudicial settlement, provides,
in the view of the Canadian Government, the surest guarantee
of the sovereign equality of states, The International
Court of Justice, consisting of permanently existing
machinery of a highly refined form, readily available
for the Judicial settlement of internationsl disputes,
comprises just such an authority. It is the view eof the
Canadian Government that the continuing development and
inereasing application of the Rule of law internationally
provides the surest path to peace, The Canadian Govern-
ment recognizes, however, that the mere existence of
such machinery is ineffective unless coupled with the
will on the part of member-states to utilize theom,

I is commonly accepted that the International
Court has not played the role which was envisaged for it,
and that one of the major reasons for this unfortunate
situation is the reluctance of the nations of the world to
submit to its jurisdiction, While wider acceptance of
the compulsory jurisdiction of the Court would not in

/ ...3
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itself resolve this problem, such action would, in the
view of the Canadian Government, contribute considerably
to the cmhancement of the status of the Court and as a
conseqguence, further the development of the Rule of law
amongst nations, With these considerations in mind,
the Canadian Government has decided to file a new and
unconditional declaration of acceptance of compulsory
jurisdiction of the International Court of Justice,
In reaching this decision the Canadian Government have
done 80 in the conviction that such action would constitute
an affirmation of Canada's acceptance of and belief in
the Rule of Law amongst nations,

The Canadian Government has accordingly today
filed with the Secretary General of the United Nations
a new Declaration accepting the jurisdiction of the
International Court of Justice unconditionally,

000414
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MORANDUM_F THE LFGA GC
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@) cti ;
"Diplomatic practice /shows_/ clearly ... that
the problem of;conflict of treaties is neither new nor negligable,
that it may 1nvoivé majof political issues as well as legal
technicalities and thaf it is closely related to the fundamental
problem of interﬁation&l law, namely that of reconciling the
cléims 6f.1egal order, stability and respnct for duly created
rights and obligations with the pressure of growth, deveIOpment
'-and change which constitutas the law of life 1tself" ik Case
< olaw an the subjact 1s fragmentary and while it 1ncludes a number
“of decisions which may be auggestive in connection with various £
" aspects of the problem, it has not had a decisive influence. -ks'
a result, the conflict'bf treaties has been 1argely in the hands
of the writers whé"have;'since the time of Grotius, been much
conpefned with 1t;
The Tneory of Legal Obligation
Somezwiiteré'havd been conﬁént to péestulate various
rules of 1ntorpretation drawn from tha classical writers, rein-
forced by analogy rrom domestic 1aw, whila others have lookad to
the nature of the—opliggtions created by a treaty. It is proposed
_:héré to consider'giictly th# theory of ‘treaty obligation before :
comnenting upon the various rules of interpretation. For a -
treaty to come 1nte force, 1t mst meet certain conditions of
customary 1nternationa1 law; the particular procedure preseribed
by general 1E¢ernational law for the creation of treaty norms

e

(1) Jenks "The Conflict of Law Haking Treaties" 30 BYB (1953)
p. 401-453 at p, 40B.
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must take place. One of these conditions 1s that the contents
of a treaty must not be in violation of hierarchically superior
norms of general pt.particular international law, Jjus cogens.
Thus, contraqting pérties can lawfully derogate from particular
law binding on thénéelvas,'as well as general customary law,
providing it cohstitutas Jus ‘dispositivum (sometimes described
as "pliable" law), but they cannot derogate from the superior
norms of jus cogens.. Examples of customary law constituting jus
dispositivum are tho rules that consuls do not enjoy diplomatic
privileges and immunities, and that a state may exercise juris-
diction in respect pr persons and thlngs on board a foreign
private merchantlship lying in its ports. Fxamples of customary
law constituting Jjus cogens are pécta sunt servanda,’and the
freedom of the high Seag; Fitzmaurice suggests it is not
possible to state exhaustively what are the rules of inter=-
national law that have the character of jus cogens but a feature
common to them, or;to a great many of them, evidently, is that
they involve not only legal rules but consideraﬁions of morals
and of international good order.(z) HcNair describes them as

"rules which have been accepted, either expressly by treaty or

“tacitly by cﬁstom, as béing nécessary to protéCt the public

interests of the society of states or to maintain the standards
of public morality‘;egpgpized by*them.(3) Where two conflicting
treaties are.involved the paramountey or validiiy of subsequent
treaty depends oh thg type of norﬁs that have been created by the
first tréaty‘ If #ﬁé béflier treaty contains norms jus cogens

(as declaratory of existing international law for example, Or as
containing rﬁles which have cOmé to be rpcognized-as valid for

and e Iga ogneg, and haVe bpen received into the general body of
international law, €. g. the Hague Conventions of 1899 and 1907)

cess 3

'(2) Fitzmaurice, 3rd Report on The Law of Treaties, A/CN.4/115,
1938 peo. 654 :
(3) yewasr, "Law of Treaties, 1961, p. 215.
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. a later treaty in derogation of these norms will be 1nvalid.(l*)
If however, the initial treaty creates Jjus dispositivum, the
parties can lawfully agree to derogate from i1t by a subsequent
treaty. -

It has already been noted that the rules of
customary international law, which in&ludes the concept of pacta
sunt servanda, are jus cogens, that is to say hierarchically
superior norms. A treaty can restate 'such norms but‘can 1t create
them? A distinction is sometimes made between contractual
treaties which are generally con$idered to create merely indi-
vidual and concrete norms, and legislative treaties which create
general-ahd abstract norms, although it can be.argued that
treaties whether contractual or legislative; create bnly norms
of particular international law, that is to say, they cannot
create general international law because they cannot bind non
participating states_(pactﬁ tertiis nec nocent nec prosunt).

The effect of a treaty upon thifd partiés‘;s a separatg subject,

but it is clear notwithstanding the general presumption, that

treaties in some cases hé#e had an effect on third states.

See for example the Free Zones Case in which the Permanent

Court of International Justice stated that while 1t could not

be 1ightly presumed that stipulations in favour of a third state :

had been adopted in order to créate a legal right in its favour, -

there was nothing to prevent contractiﬁg parties from effec-

tively creating rights 1nffavaur of third parties.(S) There

have also been a line of treaties establishing international

régimes for-waterways such as the Congo, the Niger, the Suez and

the Kiel Canal. In the case of the latter, the Permanent Court

held in The Wimbledon that the Versailles Treaty had created
benefits in the Canal for "all the Nations of the Horld".(6)

LR ‘+ :

(%) Kunz, "The lieaning and the Range of the Norm of Pacta Sunt
Servanda™9 A.J.I.L. %19#5), p. 180-197, at p. 19%, argues that
if the parties to the later agreement were not the same as those
to the earlier agreement, the former agreement would be valid
although its parties wouid_be gullty of an illegal act, engaging
their international responsibility. He proceeds from this
conclusion to distinguish between the invalidity of ftreaty norpgs
a 9 the illegal creation of valid treaty norms.

(g Ser. A/B, No. 46. : 000417
(6) Ber. A, No. 1. :
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Such rights may also arise from bilateral treaties, as in the
case of the Panama Canal in which separate (and ;h some respects,
inconsistent) tréaties Béfﬁeen fhe United States and Panama, and
' tha United States ‘and the United Kingdom, provided that the Canal .
shall be open to vessels of all nations. liowever, some writers
argue that what has been:crgqud,by ‘such 1nstrdments‘1s a politica.
1hterest having a validif&.inﬁepeﬁdent of treityicneated-legal
rights.(?) 7<  47' w7 | ' t e 7
The rﬁle that treaties cannot validl& impose obli-
gations upon ‘states which are 'not parties to them follows clearly
from the‘sbvereignty'of Btatés. Tﬁerelare‘ signs however of a
1departure fram this principle in the Charter of tha United Nations
which providas for example, in Article 2 paragraph 6, that "The
_Organization shall ensure that states which are not members of
the United Nations act in accordance with these Principles so
far as may be necessary for the maintenanca of international
‘peace and security". This clearly constitutes a claim to |
regulate the conduct of'noh ﬁembefs-tblthe exfent rsquiraﬁ for
the fulfiilmént of the object of tﬁe Art;#le; and Kelsen argues 
‘that ﬁs the Charter atta&hés a saﬁction'tﬁ a certain behaviour
_or non members, it in effect establishes an obligation for non-
members to observe thLe contrary behaviour (B)MbNair argues that
“the General.Treaty for the Benunciation of War is binding on
evafy'state, if- one accepts the,premisé'&s he does, that‘when -1
pe; state receives recognition, expreSsly_or;by implication, it
ﬁas accepted geherai conventional 1aw'§s it has accepted general
éustomary law. '
he \'J
It is now generally accnpted that notwithstanding
the fact that no treaty is yet universal in 1ts membership,

certain treatlies must be regarded as being "higher law", that

(7)" Ginl, "International Legislation®, 1937.
(8)  Kelsen, "The Law of the United Nations", p. 107.
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. ~1is to say, as transcending in kind a?dinot merely 1n'degrpe,
: S5 o A 7 ,
ordinary agreements between states, treaties which partake

| "of & degree of generallty which imparts to theﬁ the character

~of legislative enactments, properly affeCting4é1; members of the

international community ér %hich'must be deemed to have‘been
'cbnclﬁded in the international 1nterest".(10)' By general
agreement‘this higher.léw 1hc;udes the Covenant of the League
of Nations, the Gene;al'Traatﬁ for .the Rphunciaﬁion of War,
and the Unitéd'ﬁations Chartér; but it is doubtful whether it
extends, so. far at least, tbfothaf instruments of a2 general
character such as & cqypn#nt of human rights or instruments
specifically designed for the codification of international
“law, or the great bnlk”ér international legislation of a more
 techn1ca1 character.(11? Whether the three fofigr'treaties are 
'hierérchicaily superiof.because they are_“law<ﬁak1ng“ris much
disputed. Many writers deny the distinetion b@tween"“trﬁifé-loi“
and Ftraité;cdntrat“ (1?> buﬁ-otheis‘haya7founQ'it useful to
considerﬁthe two types‘Separigely injformulqting rules to govern

the conflict of treaties. - Fitzmaurice makes a different distine-

_ tion and sets out two rulest ope for bilateral and those multi-

“'laterai traaties'which are of "the reciprocating type,'ﬁrovid4ng_'ﬂ

for a mitual intérchahge of benefits petwgﬁn the parties, with _
_righﬁg and bbligationa.forvaach involving spééi{ic-t;eatment at -

'(9)_HcNair; “The Functions and Differing Legalf@hax&eter of

; -~

(10) pauterpacht, Artiele 16(4) of his 2hd'Rﬁ§ﬁf§:oﬁiLaw et
Treaties, A/CNQ“/_S?, po 35. ; ; : , : v “ o e :
(11) see, however, lcNair, op. cit. p. 221 "If the first treaty

. 4s a multipartite law-making treaty clearly intended to create .

permanent rules and containing no power of denunciation, it is
probable that a treaty made between two or more parties in dero-
gation of its provisions - for instance, an agreement between two
or more parties to the Declaration of Faris of 1856 to permit
the use of privateers - would be null and vold" MNcNair would also
include = the Slavery Conventions of 1926 and 1956 in his group

of hierarchically Superior ftreaties. R MR e

- (12) gee for example, Ginl, op. cit. and Lauterpacht, "The Covenan

~as Higher Law" 17 B.Y.B. (1936) p. 54-65. However, the latter =

~admits that if a multilateral treaty 1s concluded with the

intention of creating an everlasting condition of things, and if
4t provides special sanctions for its violation, its violatlion

on the part of one of the parties does not entitle the other to

the usual remedy of cancelling the treaty. ik
; | : ; 000419 |
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the hands of and towards each of the others individually"j; the
second for those treaties creating obligations of an objective
character which cannot be analysed as separate obligations towards
individaal parties. These are either;
"(a) of the interdependent type, whare a fundamental
breach of one of the. obligations of the treaty
by one party will justify a corresponding non
performance generally by the other parties,
and not merely & non performance in their
relations with the defaulting party (e.g. a
disarmament treaty); or
(b) of the integral type where the force of the
obligation is self existent, absolute and
inherent for each party, and not dependent
on a corresponding performance by the othera
(e.g+ Genocide ConVGntion)“(13) :

A traditional concept analogous to that of "a higher
law" is the so-called “Publie Law of Furopa" frequently referred
to by older writers, and espoused by the Committee of Jurists
appointed by the League of Nations in 1921 to consider the 1856
Convention embodying an "international settlement" for the Aaland
Islands. Professor Verdross and his followers have also argued
~that "the general prineiplsé:bf law recognized by civilized
‘nations™ are hiararchieally.superior to both_custémary and treaty
law., This theory is now largely discarded'althaugh it is
admitted that such prineiples probably constitute subsiduary
norms of infernational lhw._=”

ir, becauseJGI‘their intrinsic character and the
degree of acceptance they have secured, the little group of
"higher 1aw"'treaties have created.norms jﬁé congens, the
interesting question then arises as to whether the parties have
a right to withdraw from such agreements, that is to say, whether
the parties can derogate from jus cogens. The Covenant provided
such a right and a numbe:_of'states exercised it. The Charter
is silent on the point. At San Francisco, a Committee was about
equally divided on the question of providing such a right and
- while it was finally decided not to include it, the Committee

passed a resolution whigh séid-in part.

, ee e ?
(13) pitzmaurice, Articles 18 and 19, 3rd Report, p. 23 and 25.
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"If, however, a member because of exceptional cir-
cumstances feels constrained to withdraw, and leave
the burden of maintaining international peace and
security on the other members, it 1s not the purpose
of the organization to compel that member to continue
its cooperation in the organization ... Nor would a
member be bound to remain in the organization if its
rights and obligations as such were changed by Charter
amendments in whieh it has not concurred and which it
finds itself unable to accept“.(l )

Having ﬁiscussed in- cursory fashion, the theory
of legal obligation and particularly the evolution in the last
half ecentury of treaties which are generally agreed to have
~ created hiérarehieally superior norms of international legal
obligation, the next step might be to consider briefly the
l nature ané_scopeuoff;herpfqbleﬁ‘of treaty coﬁflict; Although
as noted at the beginning of this péppr,.the problép of the
conflict of traatiéé 15 5y no means a new one, it has become
~of 1ncreasing 1nportance and infinitely more complex with the
greatly increased uSe of the mnltilataral treaty as a means
of regulating the conduct of states. Jenks considers the problem
to be the result of‘ﬁhe‘inperfeét development of the law of the
revision of multiparﬁgtp‘Instruments.andrtha definition of the
legal effect of such réiision. Fo}mﬁlatéd in this manner the
subject is clearly another aspect of what is perhaps the major
problem of international law, that of stabilizing Jjuridical
normé within a process providing for peaceful change.

A bowever, containing the substance of the discussion

within the framework of the conflict of treaties, it would be
useful to look briefly at the type of problem which arises in

the multilateral field. Vhenever, for example, provisions of

(1%) See Kelsen, op. cit., Chapter 7, p. 122-135 for a full
discussion of the question. McNair "The Law of Treaties 1961",

at p. 217 argues that those provisions of the Charter "which
purport to create legal rights and duties possess a constitutive .
or semi legislative character, with the result that member states
cannot 'contract out of' them or derogate from them by treaties
made between them and that any treaty whereby they attempted to
produce this effect would be void". For a discussion of

Article 103, see below.
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a revised international instrument which are 1ncompat1ble.w1th
those of the original instrum#nt, come into force for some but
not all of the parties to the original instrument, the original
and revised 1nstruments remain in force similtaneously for the
parties to both of them, in respect of thelr relations with
different groups of co-contractants. The problem also arises
in a number of othérrways. The first 15 related to the geographica
scope of  the 1nstrument$,‘sbme designed for world-wide effect and
some to be merely'rggiona; 1nstrumnn£s.'5Jenks_g1ves a number
of examples of actugl confliét and pointé to the rapid increase
in the number of Furobeah.regibnai instruments with a binding
character dealing with matters which are, or may be governed in |
varying dagrees‘by'general international instrumants.k In some
cases theré is quite ciéarly a valid function for regional
instruments of a sﬁphlementdry nature and both the United Nations
Charter and the U.P.U. Convention make provision for regional
arrangements. Another giuires of cenflict of law making treaties
is in insfrumehts'whichAapﬁroach the same problem from different
anélés.‘"mhe protécfioh,of particular groups of heople, for
exéﬁple; may tend‘ﬁo cut across. provisions of instruments dealihg
with particula:'snbjeqts'or problems. (Cf. U.N. Corvention on
Status of'Refnéeesfiithﬁthe I.L.O, Convention on Migration for
Employment);. Ahafher-ﬁourcn of cbnflicﬁ is between liberalizing
and regulatoﬁy;iﬁstfunents, such as the remqval.of restrictions :
on the noyemen£.6f pefsons, vis-A-vis the regulation of public
fhealﬁh{  Yet'ﬁnaiher'Sburqalaf-conflict-is between instruments
dealihg‘with réiﬁted subjee%é whiéh fall under the functional
Jurisdiction bf.different international organizations. it
appéars, for example, that'radio communication at sea is governed
.~ partly by the I. T U. Convention and Regulations, and partly by
'the SOLAS Convention. :

The following conflict situations can be distin-
guished: conflicts between bilateral treaties concluded between

the same parties A and Bj conflicts between multilateral treaties

... 000422
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concluded between the same parties ABCD etc.j conflicts betwesn
biiéteral treatiés concluded between three different parties
one of which 1s’party'to=tﬁ6;d§ several bilateral treaties i.e.
between treaties between A B and treaties between B C; conflicts
rbettéen mu;tipaftite:trQAtieg.§onc1udeduhétwqen different parties.
If a.numbef-of partiég_to g51ater multilatefal treaty 15'smallar'

than the number of ﬁai'ties_ to the pr%o;)tréaty such an arrangement
, DR 1
is designated as inter se agreement. However, while this

appéars.to be a formidable area of potantial'conflict, states
‘do sometimes include provisions to avoid conflict. BSuch
proyiSions‘make take_tha rollbiing*forms: a treaty by implication

maj'providé'ror-thé su?ezgassion (i.e. the revision or abrogation)
s A ‘
of an earlier treaty, ' a treaty may contain a clause that a

4 pérticular provisioh'drfthgt»all provisions of an earlier treaty.
are;ébrogatad by a subteéuent tr?éty;(l7)a treaty mﬁy cqntain
.”an axpréﬁisgrovisian'thgt it does not conflict with #n earlier
- treaty;. -a treaty may provide that no future treaty which

L 10

(15jiHcNa1r distinguishes a separate category of conflicting

“treaties which are dispositive in character; that is to say,
creating, transferring or recognizing rights in rem, McHNair,

ops cit.y p. 22k, facig 0 : : '

(16) gee Article 11 of Convention Relating to Liguor Trade in
Africa of September 10, 1919 "All the provisionsof former general
-international Conventions relating to the matters dealt with in
the present Convention shall be considered as abrogated in so far
. as-they are binding between the Fowers which are parties to the

. present Convention" (Hudson Int. Legislation (1931) p. 358). .

(17) See The Free Zones Case (Series A/B No. 46) in which Judge
Dreyfus in a dissenting opinion, held that one of the Articles
of the Treaty of Versailles abrogated by implication, the customs
and economic régime establislied by the Treaty of Paris of 1819
and subsequent acts, while the majority of the Permanent Court
held that abrogation was not a necessary consequence of the
dnconsistency that had arisen. )
s In passing, Chailley's theory of "l'acte contralre"
should be mentioned. In its extreme form the theory implies .
that a treaty can legally be terminated only by another treaty
at variance with the former, but it is evident that treaties can
- also come to an end by operation of law, e.g. the extinction of
“a contracting party or of the object, desuetude, in some cases

Pia I8 QuERE8E .00 BT tRECRATO Treaty. "This Treaty does not

-~ ‘affect, and shall not be interpreted as affecting, in any way x
_ the rights and obligations under the Charter of the Parties which
- are members of the United Nations, or the primary responsibility
- of the Security Council for the maintenance of international

peace and security"”. Lauterpacht at p. 48 of his 2nd Report

discussed the effect to be attributed to such declarations of

gfgg%tggilitziand concludes that they serve a useful purpose as a

ression of intention that the subseque “
be operative if 1t in fact conflicts gi%gbtﬁgugggoﬁrggggt;?ﬁmmus1
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would be inconsistent with the present treaty may be concluded;

& treaty may constitute a pactum de contrahendo i.e. an agreement

to agree on ?ew)terms and,td supersede thereby existing treaty
20 ' :
obligations.

It.wou;d bé‘uﬂérul at this point Yo donsiher. the
provisions <va the Covenant of the League of Nations and the
Charter of the United Nations whereby the partieé to those two
instruments purportdd tbrpllce them above oth&f treaty obligations.
Article 20 of the Covenant stipulated that: ' |

1. The lembers of the League severally agree that
- this Covenant is accepted as abrogating all obli-

- gations or understandings inter se which are incon-
sistent with the terms thereof, and solemnly undertake
that they will not hereafter enter intc any engagements
inconsistent with the terms thereof.

2. In case any liember of the League, shall before
becoming a Member of the League, have undertaken
any obligations inconsistent with the terms of this
Covenant, 1t shall be the duty of such Hember to
take immedlate steps to procure its release from
such obligations. :

Article 103 of the Charter on the other hand, provides that:.

In the event of a conflict between the obligations
of the Nembers of the United Rations under the
present Charter and their obligations under any
other international agreement, their obligations
under the present Charter shall prevail.

There are a number of 1ﬁterest1ng differences of approach
between these two aftiélﬁ;, The first is that by Article 20
the Covenant purportéd to *abfogate" inconsistent inter se
obligations, while Article 103 merely states that in case of
conflicﬁ between obligaéions, fhose under the Charter shall

RO :

(19) See Article 10  of the Inter Arab lutual Defence Pact dated
January 15, 1950 "Les Parties contractantes s'engagent chacune &
ne pas conclure d'accords internationaux qui dérogeraient au
présent traité et & ne pas adopter dans leurs rapports avec les
autres Puissances, une attitude incompatible avec les buts de ce
traité" quoted in lLeca, "Les Techniques de Revision des Con~-
ventions Internationales", 1961, p. 170. In a more general sense,
see also Article 103 of the U.N. Charter "In the event of
conflict between the obligations of the Members of the United
Nations under the present Charter and their obligations, under
any other international agreement, their obligations under the
present Charter shall prevail®. i P ey

(20) gee Article 11(2) of the Canada-United Kingdom Air Agreement
of August 19, 1949 which provided that "in the event of the
conclusion of any general multilateral conventlion concerning air
transport by which both contracting parties become bound, the
present Agreement shall be amended so as to conform with thﬁoo424
provisions of such convention". .
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"prevail”. However, Article 20 was not retrospective, although
the parties did.ﬁndéftake to attempt to procure their release
.from prior doﬁfllcting'obligations,-whereas Article 103 applies
to all. conflicts of . obligations. A further point of interest
is that Article 20 could be interpreted as referring to obli-
gations of conflicts arising from legal instruments, whereas . _
Article 103 is limitéd to obliggtions arising from international
agreements. )
Juridical Aggg gé of Egoglgg

. Having discussed the theoretical nature of the
problem, its scope and application in’ ‘contemporary inter-
national affaira; and the ways in which the parties sometimes
avoid or purpo:t tofﬁ#oid the problem,-it is now Opporfune to
consider the Ju?idicgl.asﬁedts of the conflict of treaties.
Leca formulates the question thus; "un méme acte peut-il étre
qualifié différemment par daux ordres juridiques, chague quali-
fication présentant une égale valeur, ou au contraire existe- j
t=-11 une hiérarchie losique entre_les deux ‘ordres?" s Lau= 3
terpacht is the %éading exponent of what is termed the unitary
approach. He afguds thaf in concluding the later treaty, the
party to the first treaty has committed an illegal act, that the
illegal act makes tha second treaty itself illegal, and. that the
sanction for the illagality is the nullity ab initio of the :
second treaty. _Lauterpacht maintains that the prineiple that 2
contracts entéredziﬁfo by the parties in violatidn of ﬁreviaus'j‘
contractual obligationsrbinding upon them are voild, must be
regarded as a general pfinciple of law. "It is incompatible
with the unity'of the-law-to recognize and enforce mutually
exclusive rules of conduct 1aid down in a contract in cases i
in which such inconsigtency_is.known to such parties"_(22} In
effecty Léutgrpacht 1s'arguing that the ﬁnterior.law always

(82) Op. cit., p. 213

(22) "International Law", p. 891+ (8th ed.).
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invalidates the posterior. However, while lex prior is a
general rule in the law of contract, lex posterior is the

rule in legislative interpretation and the numerous contemporary
instruments of a mixed contractual and legislative character

do not accommodate themselves to a single Jjuridical rule.
Moreover, it provés extremely difficult to establish priority

of obligation when dealing with certain multilateral law-making
treaties containing complex provisions regarding entry into
force. In addition, the combination of the lex prior rule and
the need for unanimous consent for the revision of treaties,
would make it possible for a single party to block all revision.
For this reason, presumably, Lauterpacht amended his original
draft Article for the I.L.C. to except from the lex prior rule
treaties revising multilateral conventions in accordance with
their provisions "by a substantial majority of the parties to
the revised convention". He also added the stipulation that for
his rule to apply, the second treaty must "impair an essential
aspect of [Ehe first treaty'g;7 original purpose" (See Annex

for full text of Lauterpacht's proposal;alsohis Commentories,
First Report A/CN.4/63, p. 198-208, and Second Report A/CN.4/87,
pe 35-53).

The opposing school of thought is the pluralist,
who argue that conflicting treaties "have equal force and effect,
in the sense that thgzg?rties incur international responsibility
under each of them", Leca summarizes the rebuttal of the
pluralists thus: e the illegal act of concluding the
second treaty need not result in the nullity of the treaty;
it is not in any event certain that the conclusion of the second
treaty is a juridically illegal act; it is not even certain that
the party violates its obligations under the first treaty by
participating in the second. The injured party under the first
son 13

(23) pitzmaurice, Article 8, 2nd Report, p. 27.
(2%) on, eit., p. 222-223.
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treaty is logically debarred from seeking the nullity of the

second on the grounds of res inter alios acto. Lauterpacht

avoids this problem by imputing a knowledge to the third party

of the anterior incompatible treaty but this assumes that

treaties are relatively few in number and are well publicized.

This is clearly not the case today, dispite the publication by

the League and the United Nations of Treaty Series and it is

hardly realistic to argue that a state is "on notice" of another's
states treaty obligations. Furthermore, domestic law does

not inevitably maintain that a conflict in contractual obligationi

results in the formal invalidation of the subsequent contract

but rather, may establish a priority of obligation. e Kelsen

goes ones step further and states "according to general inter-

national law, it 1is not the act of concluding a treaty incon-

sistent with a previous treaty, but th€22gn fulfullment of this

or the other treaty which is illegal". lie goes on to point

out that even if the conclusion of a treaty inconsistent with

a previous treaty is an illegal act, it is only so on the part

of the state which is a contracting party of both treaties, not

on the part of the state which is a contracting party only to

the subsequent treaty. "If the nullity of this treaty is to

be considered as a sanction, such sanction is not justifiable

in so far as it is inflicted upon the latter".

Inter se agreements are slightly different from
those already discussed. They are agreements concluded between
states which have assumed the same obligations under the same
treaty. The question is to what extent they can modify for
themselves the provisions of the earlier treaty, and the answer
most widely advanced is that they should not be permitted to

eee 1k

520 otas

(26) K@lsen’ Oop. cit. DPe 11"’0
(27) Ibid.
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(28)
frustrate the general purpose of the treaty. Article 22(c)
of the Harvard Draft reflects this view:
"Two or more of the states parties to a treaty
to which other states are parties may make a
later treaty, which will supersede the earlier
treaty in their relations inter se, only if this
is not so inconsistent with the general purpose
of the earlier treaty as to be likely to frustrate
this purpose".
To forbid some latitude in the matter of inter se agreements
would be to place a veto in the hands of what might be a small
minority of parties opposing change.
Furthermore, conflicting treaties may not turn
out to have conflicting obligations.
:éilthouth? two treaties may be inconsistent in
at they set up mutually discordant systems, so
long as these do not have to be applied to or
between the same parties, it may be quite possible
to apply both ... In short, there may be a conflict
between the treaties concerned without this necessarily
resulting in any conflict of obligation for any of
the parties".(29)
In connection with the Law of the Sea Conventions, for example,
some states proposed a specific rule for general application:
subject however to the right to make differing rules by bilateral
agreement based on reciprocity. Confliet will arise primarily
in the case of instruments which lay down rules of objective
validity as distinct from instruments which embody separate
obligations of different parties. Further, there is no
conflict if the obligations of one instrument are stricter
than, but not incompatible with those of another, or if it
is possible to comply with the obligations of one instrument
by refraining from exercising a privilege or discretion accorded

by another but though there is no conflict in such cases, there =

(28) In the Ogcar Chipn case, however, two judges of the
Permanent Court took the view that in the case of treatles,
having not merely a dispositive but a quasi-statutory effect
and status, providing a constitution, system or régime for an
area or in respect of a given subjec% it was not open to any
of the parties to act in this manner in any circumstances
withoEg the consent of all. Series A/B No. 63, at pp. 133=h
and 148.

(29) Fitzmaurice, 3rd Report, p. 74

000428



-9

Document disclosed under the Access to information Act -
Document divulgué en vertu de la Loi sur l'accés a I'information

® ' -15-

: is divergence which may dofeét;the'object of one of the

~ instruments. McNair has pbiqtéd out that having regard to the
multiplicity of treaties 1nf§$18tonca and the complexity of
their provisions, it is ofteﬁ very difficult.to know whether -
performance of a later creaty will, when the time for its
performance comes, be 1ncoﬁpatible with performance of an
earlier one. . ' '

A number of spocific rules have been advanced for
the resolution of actual conflicﬁ. The rule of lex prior, which
has come dovmlfrom Vattel, _-_Etatqa that in the case of conflict
the earlier treaty shall prévail; This theory is sometimes
embellished with a referencéato‘the "illegality of a contractr
to break a contract". In doﬁgétic law, the rule of'iax prior
genorélly applies in contract. it'a adoption in international
law has been strongly urged by L&uﬁefpacht (see above) and it
was incorporated in the Harvard Draft.(Bo)‘In practice, however,
it is of little help in_thé international field because of the
.difficulty of evaluating‘priority of obligation where ihere are
networks of obligations_based'in cbhflicting instruments which
have been grown simultaneouslf. Another classical rule is
that of lex posterior which is analogous to the domaaﬁic rule
of legislative intorprethtipa whereby th§ latter supersedes the

(31)

former. Kelsen supports the lex ﬁoaterior rule except where

a contrary intention is to be inferred, for example where a
treaty is declared "unchangeable” or is "eternal”. It seems
generally recognized that this rule is applicable only if the

...16
(30] Article 16: "If a State assumes by a Treaty with another
State anjobligation which is in conflict with an obligation
assumed By an earlier treaty with a Third State, the obligation
assumed by the earlier treaty takes priority over the obligations
asssumed by the latter treaty”.:
(31) Aufricht,"Bupersession of Treaties in International Law",
37 Cornell Law Quarterly (1952) p. 658-659, describes the rule
of lex posterior as one of "the general principles of law recognized
by civilized Nations" but quotes no authority for this rather
dogmatic statement. 3
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- following requirements are met: the later treatyfcovérn'the

same subject and the same parties as the. earlier treaty; the
later treaty is of the same or a higher level than the earlier
treaty; the scope of the latar treaty is of the same degree of
gpnerality as the earlier treaty; Thowever like the rule of

lex prior, it is not particularly helpful when applied to

conflicts between norms ﬁvolved in different funectional or

. geofraphical orbits. A third rule is that of lex spncialislwhich'

has come down from Grotius. By this rule preference is given

~to the Spocific, and to the obligation vhich approaches most
_nearly the subjnct at hanﬂ., While there are certain types of

situations in which,thia rule may be helpful, the 1imits of its
application are mors difficult to determine in respect of the
conflict or.law making.treaties than in respect of statutes,

in the case of which gﬂheraiﬁéf special provisions are eﬁaéted

by “the same legislature, or in resyect of the general and special
terms of contracts binding the same parties.(32

Jenhm has’ suggestad that a helpful analogy might

~be found in the "pith and ubstaﬂca" principlo established by
“the . Frivy Council‘decisions an the B.N.A. Act.- Under this

principle, one “looks to tho true nature and character of legls-
lation, its grounds and design, and th: pgimary matter dealt

‘ 33
with, as well as 1ts objeqt_and scope. . In" Jenks view the

underlying confiict'of‘legisiative jurisdiction in the Canadian

 constitution is analogoqéAto the.rea1mf6fwiaw-m&king treaties.

A final rule worth‘mentibning*is the ganeral‘presgmptién

‘-against inconsistent trnaty obligations._.

nIf s the meaning of a provision is ambigious,
the reasonable meaning is to be preferred to
the unrnasonabls, the more reasonable to the less i

‘See Leroy "Legislative Power in Canada"; Laakin
"Canadian Constitutional Law" = 5
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reasonable. The consistant meaning to the
meaning inconsistant with generally recognized
principles of international law and with previous
treaty obligatiana towards third states“.(3h)

CONCLUSIONS

Npither Jenks writing in 1953 nor Leca 1n 1961
apparently felt it possibla to formilate general rules for.;

- the resolution of conflieting treaty obligations. The latter

indeed was writing with the benefit of the work of Lauterpacht

and Fitzmaurice ror the I.L.C. on this subject. Both Jenks

and Leca content thamsalves to making certain practical proposals
for the diminution of the problem and obaarvations as to its

inature; Jonks concludes that while undesirable and anonolous
-in principle, thp eonflict of. treaties is "an unavoidable
incident of the absence of any overriding international legis-

lative authority, the parallelism of interuational gnd regional
action, the practical need for a Punettonally detentralized
national legislative procpss'ahd the imperfect dpveIOpuant of'
the law concorning the modification of law making treaties by
revision or amendmentﬁ o The subject, denks commpnts, has
suffered from being considared too much in terms of abstract
legal principle, primarily as applied to matters having political
implications and’ too little in terms of the technicalities of

the international legislative process and the nature of the
pradticallproblcﬁs'which may arise in %he'dourSe‘offupplying ;'
law making treatins {dealing with interrelated subjacts. As'a“ji

| result, no . ecnsistent body of principles adapted to modern

needs has yet baen evolvad. Thp uspfulness of the,contract

law anology in this area is clearly limitad.‘ Bathpr; statute

‘law conflict should. be examined to observe the principles

applied in reconciling goneral and subordinate 1egislation

os e . 18 i V

“£39)

(3%) Opppnhaim "International Law“ Bth ?"d. p. 952-953.

Jenks op. cit. p. k50-#51._
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: ‘federal and state legislation under federal systems, imperial

and colonial legislation, and any othar;applicable principles

viar the conflict of laws.

From the Juridical point of view, it can be -

éonéluded that=;he trend is clearly away from the unitary-
_approach towarGS”thé coexistence of the obligations with the

party bound by bath and 1n default of the one it fails to

__ perform. -If the caSe comes before a tribunal, the party

concerned may be,directed to carry out one of the obligations

- and make réparatioﬁ ror failing to carry out the second. In

practice, it may not be possible to prﬁvent a party from choosing

_between its obligations although it 1s clearly undasirable that ;

international law should be interpretsd as conferring a right

of election. Fitzmaurice ‘has formulated a complex set of rules

‘1n which he has attempted to give the various rules discussed

above their apprOpriate role within the general principle of
the co—existence of obligations. (See Annex for full text) .

‘Fitzmaurice's draft 1s=probab1y as closn to adequate as-it is

- possible tb‘achievg:at‘the present time in this uncertain area

=

However, it is doubtful whether any set of rules
4

will be fully satisfactory, for many of the conflict problems

~ touch on the frontier between law and politics and are not

susceptible of a purely juridical sattiemant. In advanced

| domestic legal systems, éuch‘conflicts are authoritatively

and peacefully decided by special organs for the application
of the lawy organs different from the parties to the conflictj

impartial and independent courts, having compulsory"jurisdiction.

‘International law lacks satisfactory special organs for the

hpplicétion of general norms to concrete cases, and the states

ithemﬁelves are necessarily left to apply the lAw. In these

- circumstances, a peaceful juridical solution of conflict is likel

to be possible oniy by agreement between the parties.

sa e 19
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In-the absence of such agreement, problems arising from the
conflict of treaties are ﬁnlikely to be capable of juridical
settlement . It may well be that until the international
communitj eVOlVeS‘a legislative process, or develops a
system_of compulsory international tribunals, the whole
problem of the validity_énd termination of treaties must
remain in an unsatisfacfory condition, and one that cannot
be satisfactorily remadiad by the formulation of rules of

jurisprudence.
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. FXTRACT FROM LAUTFRPACHT'S SFCOND RFPORT
THE LAW ATIFS CN. &
Article 16

Consistepcy with Prior Treaty Obligations

¢ P A bilateral or multilateral treaty, or any provision of

a treaty, is void if its performance involves a breach of a treaty
obligation, previously undertaken by one or more of the contracting
parties.

e A party to a treaty which has been declared void by an
international tribundal on account of its inconsistency with a
previous treaty may be entitled to damages for the resulting loss
rif it was unaware of the existence of that treaty.

3. The above provisions apply only if the departure from

the terms of the prior treaty is such as to interfere seriously with
the interests of the other parties to that treaty or substantially
to impair an essential aspect of its original purpose.

L, The rule formulated above does not apply to subsequent
multilateral treaties, partaking of a degree of generality which
imparts to them the character of legislative enactments properly
affecting all members of the international community or which must
be deemed to have been concluded in the international interest.
Neither does it apply to treaties revising multilateral conventions
in accordance with their provisions or, in the absence of some
provisions, by a substantial majority of the parties to the revised

convention.
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FXTRACT FROM FITZMAURICE FOURTH RFPORT
ON THF LAW OF TRFATIFS (A/CN.4/120)

Article 8 - Obligatory character of treaties:
e _case of c a

(1) Pxcept as provided in paragraph (3) below, a conflict
between two treaties, both of them validly concluded, can in principle
only be resolved on the basis that both have equal force and effect,
in the sense that the parties incur international responsibility
under each of them. ,In such a case, the question which of the two
treaties 1s actually to be carried out, and which, by reason of the
fact that it cannot be or is not carried out, gives rise to a liability
to pay damages or make other sultable reparation for a breach thereof,
is governed by the provisions of Articles 18 and 19 of Part II of
Chaptef 1l of the present Code.

(2) Accordingly, the mere fact that a treaty obligation
is incompatible with obligations under another treaty 1is not in
itself a ground Jjustifying non-performance.

(3) The foregoing provisions of the present Article do
not apply

(a) where an obligation under one treaty is superseded,

cancelled, or replaced by an obligation under a later treaty

between identical parties;

(b) as between States parties to both treaties, and having

intended, as between themselves, to supersede, cancel, or

replace the earlier obligation;

(¢) where, according to the provisions of Article 18 of

Part II of Chapter 1 of the present Code, one of the treaties

or treaty obligations concerned is rendérad null and void

by reason of conflict with the otherj;

(d) by reasoﬁ of Article 103 of the Charter of the United

Nations:
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as between lMember States of the United Nations,
in respect of any treaty obligation in conflict
with the obligations of the Charter;

as between a Member and a non-llember State, as
respects the performance of any such conflicting
obligation; but not as respects international
responsibility and liability for the resulting

non=performance.
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‘. FXTRACT FROM FITZMAURICE'S THIRD REPORT

ON_THE LAW OF TRFATIFS (A/CN.4%/115)

Article 18 - Legality of the object (confliet with
Drevious treaties - normal cases

(1) Where a treaty is in conflict with a previous treaty
embodying or generally regarded as containing accepted rules of
international law in the nature of jus cogens, the invalidity of

the treaty will ensue on that ground in accordance with the provisions
of Article 17 above.

(2) Subject to the generality of paragraph (1) above, the
present Article applies primarily to bilateral treaties, and to

those pluri- or multilateral treaties which are of the reciprocating
type, providing for a mutual interchange of benefits between the
parties, with rights and obligations for each involving specific
treatment at the hands of and towards each of the other individually.
The special case of other kinds of pluri- or multilateral treaties
forms the subject of Article 19 below. ;

(3) The question of incompatibility or conflict between
treaties of the kind specified in paragraph (2) above, may arise in
any of the following situations:

(a) In the case both of bilateral and of pluri- or multi-
lateral treaties:

(1) The two treaties have no common parties: no
party to the one is also a party to the other.

(1i) The two treaties have common and identical
parties: all the parties to the one are also
parties to the other.

(11i) The two treaties have partly common and partly
divergent parties: some parties are parties
to both, some to the earlier only, and some to
the later only. In the case of two bilateral
treaties this takes the form that there is one
party common to both treaties, and that there
are two other parties, one of whom is a party
to the earlier treaty only, and the other a
party to the later only.

(b) In the case of multilateral treaties only, or where
at least one of the two treaties 1s a multilateral

treaty:

(iv) Partially common parties, both or all of the
parties to the earlier treaty being also
parties (but not the only parties) to the later

- treaty - (case of a later treaty to which both
or all of the parties to the earlier agree).

(v) Partially common parties, but where some only
of the parties to the earlier one are parties
to the later, which has no other parties =
(case of a later treaty to which some only of
the parties to the earlier agree, i.e. case of
a separate and subsequent treaty on the same
sub ject concluded between less than the full
number of the parties to the earlier).

Subject to the provisions of paragraph (1) above, inconsistencies or

conflicts arising in these cases are resolved in accordance with
the provisions of paragraphs (4) = (7) hereunder.
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(k) Case (i) in paragraph (3) - The validity of a treaty
cannot be affected merely by the existence of a previous treaty to

which neither or none of the parties to the later treaty are also
parties.

(5) Case (1i) ip paragraph (3) - In so far as there is any
conflict, the later treaty prevails, and either in effect modifies
or amends the earlier, or abrogates some of its provisions, or
supersedes it entirely and, in substance, terminates 1it.

(6) Case (iii) in paragraph (3) - In so far as there is any
conflict, the earlier treaty prevails in the relation between the
party or parties to the later treaty who also participated in the
earlier one, and the remaining party or parties to that earlier
one: but the later treaty 1s not rendered invalid ip se, and if,
on account of the conflict, it cannot be or is not carried out by
the party or parties also participating in the earlier treaty, there.
will arise a liability to pay damages or make other suitable
reparation to the other party or parties to the later treaty not
participating in the earlier, provided the other party concerned
was not aware of the earlier treaty and of the conflict involved.

(Z) Case (iv) %g paragraph (3) - The effect is fundamentally
the same as in Case (iii). In so far as there is any conflict, the
earlier treaty prevails in the relations between the parties to the
later treaty and the remaining party or parties to the earlier one.
However, where the earlier treaty prohibits, as between any of the
parties to it, the conclusion of an inconsistent party, or if the
later treaty necessarily involves for the parties to i% action in
direct breach of their obligations under the earlier one, then the
later treaty will be invalidated and deemed null and void. y

Article 19 - Legality of the object (conflict with
previous treaties - special case of certain mlti-

lateral treaties)

In the case of multilateral treaties the rights and obli-
gations of which are not of the mutually reciprocating type, but
which are either (a) of the interdependent type, where a fundamental
breach of one of the obligations of the treaty by one party will
justify a corresponding non-performance generally by the other
parties, and not merely a non-performance in their relations with
the defaulting party; or (b) of the integral type, where the force
of the obligation is self=-existent, absolute and inherent for each
party, and not dependent on a corresponding performance by the others -
any subsequent treaty concluded by any two or more of the parties,
either alone or in conjunction with third countries, which conflicts
directly in a material particular with the earlier treaty will, to
the extent of the conflict, be null and void.
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oot DEPARTMENT OF EXTERNAL AFFAIRS
@ MEMORANDUM
B asd CONFIDENTIAL
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................................................ &me.HAPFil.Q:.l9§3A.“.“
File No.

.................................

5475=-AX-38=140

..........................................................

......................................................................

...............................................................................................

You have asked that a meeting of the Legal
Planning Committee be held to complete consideration of
all matters on the I,L,C, Agenda, The following subjects
gight, if you agree, be usefully considered by the
ommittee sometime this week, c;Cﬁ?WLL' :

(a) The "rebus sic stantibus" Principle and the effect
of Duress on the conclusion of treaties .

o3 Mr,.Copithorne has added conclusions to his .

s paper of March L., A cg{; of the revised paper is attached,
i v

(b) Accession to Leacue Conventions -

3 The Sixth Committee has asked the I,L,C. to

study the cuestion of broadening participation in League
——= of Nations Conventions, Attached is a copy of Mr, 57
' Copithorne's paper of}%;ril 8 discussing this question,

: : O, eediihrn '
(c) Conflict of Treaties e
b, The general cuestion of conflict of treaties

will be amongst those matters discussed by the I,L,C,
during ‘consideration of the second third of the proposed
draft convention on treaties. A paper by Mr, Copithorne
is now in a stage of final revision and will come forward
separately tomorrow. 47 ¢ oiwuef -

(d) State Responsibility and State Succession v/

5. As you know, the I,L,C, will not be giving
substantive considerstion to either of these gquestions
during its next session, although some discussion may
take place on the reports of the respective Sub-Committees,
: - You may wish to have position papers prepared on the report
“{4 on state responsibility,:a copy of which you have, and the
~& report on state succession not yet rublished but reported
- on in Geneva's letter No. 12 of February 1 (copy attached),

EAIRCGNUEATION: - 6. In addition to the foregoing subjeets of direct
relevance to the 1,L,C,, the Committee might, if you agree,
consider the proposed goverament comments on the U,N,

- Friendly Relations Resolution No, 1815, (Attached are conies
——— of U.N, Division's paper of larch 1, 1963 and Legal

: Division's supplementary paper of April 2.)

2% o sl

Ext.326A (6/56) ' ; , 000439
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72 You may wish to indicate which subjects yvou would

ike to have discussed 3t the next meetine to be held at
3:00 p.m. on Tuesday, April 16,
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Internatimal Law Commissions Meeting of Ottawa File No.

------------------------------------------------------------

--------------------------------------------------------

January 25, 1963.

References

Internal
Circul ation

Distribution
to Posts

PERMIS, N.Y,
{without enc,)
PERMIS, Geneva
(without eme,)

(Ext. 182C(Rev.2/52)

At its 63Tth meeting on May 6, 1962, the Internatiocnal Law
Commission estabilished two working groups, one on state responsibility
and the other on the succession of states and governments, The
working group on State Responsibility met in Geneva from January 7
to January 16, under tha Chairmanship of Professor Roberto Ago of
Italy with the following adiitional members present: Professor Briggs
(USA), Professor Oros (France), Mr, Jimines de Aréchaga (Uruguay)

Mr, de luna (Spain), Mr. Paredes (Argentina), Mr. Tsuruoka (Japans,

Mr, Tunkin (USSR) and Mr, Yageen (Iraq). The working groaup on
Succession of States and Governments met from Jamuary 17 until

Jenuary 25 under the Chairmanship of Mr, Castren (Finland) with the
following members in attendance; Mr, Bartos (Yugoslavia}, Professor
Briggs (UsA), Dr, Elias (Nigeria), Mr, Lin (China), Mr. Rosenne (Isreel),
Dr, Bl-frian (U&B), Mr, Tabibi (Afghanistan) and Mr, Tunkin (USSR),
Professor Lachs (Poland) was to have been Chairman of the sub-committee
on succession tut apperently took ill in WYarsaw immedistely prior to
departure and as a resilt was absent from both committees, (Prefessor
Lachs was one of the three members--aleng with Professor Briggs snd

Mr, Tunkine-who were members of both working groups,) In Professor
Lachs' absence, Mr, Castren of Finland was slected Chairmsn of the
SubeCommittes on State Succession, in recognition-ewe were informede-
ef his experience in this field,

2, The terms of reference of the Sub-Committec on State
Responsibility were laid down by the Internatiopal Law Commission at
its 6G0th meeting on June 26, The Sub-Comuittee was to devote its
time primarily to the general aspects of state responsibility and,

on the basis of its discussions snd memoranda to be submitted to the
Secretariat by members of the Sub-Committee, its Chairman (Professor
Ago) was asked to prepare a report on the results achieved, to be
submitted to the Intermaticnal Law Commission at its fifteenth sessim
in May 1963, The terms of reference of the working group on Succession
were also established by the Commission on June 26, The members of
this Sub~Committee were similarly requested to submit memoranda
dealing with the approach and scope #0 be taken to this subject and
its Chairmen was asked to prepare, first, a warking paper containing

a summary of the various views expressed in individuwal memoranda,

and sscond, 8 repert on the results achieved by the Sub~Comnittee,

for submission to the next session of the Commissimn,

. 2
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3. The Sub-Committee on State Responsibility received memoranda

from the following six members: Mr, de Aréchaga--submitted on May 28, 1962--
(1ne(xIv) sc,1/MW,.P,1), Mr, Paredes (ILC(XIV) SC,1/W.P.2, Add.1 and A/CN.4/
W.P.7), Professor Gros (A/CN.L/SC.1)W,.P,3), Mr. Tsuruoka (A/CN.4/SC,1/.P.6)%
The Sub-Committee adopted a draft report prepared by Professor Agoe—e
L]GH.&/SGJ/R.Y&'J of Jamuary 15, 1963. ‘ '
¥ Mr. Yasseen (A/CN.L/SC.1/H.P.5), and by Professor Ago (A/CN.L/SC.1/d.P.6).
B - The SubeCommittee en State Succession received memoranda from the
following members: Mr, Blias (ILC(XIV) SC.2M,P,1) and A/CN.L4/SC,2/W .F.h)
¥nd Mr, Bartos (A/CN.4/SC.2/M,P.5), MNr,. Lachs submitted a working paper
from Warsaw summarizing the views in the foregoing memoramda (A/CN.L/5C.2/
W.P.7)e The draft report submitted by Mr, Castren, as approved by tle
Sub=Committee, is contained in A/ON.L/SC,2/R,1 of January 24, The Sube
Committee also had before it three studies prepared by the Seecretariat on:
suscession of States in relationship to U.N, Membership (A/CN.L/149);
succession of States in relation to general multilateral treaties of which
the Secretary-General is the depository (A/CN.L/150); digest of decisions

of imternational tribumals relating to State suceession (A/CN.4/151).

Se The Sub-Committee on State Responsibility decided that its draft
report, together with the various memoranda submitted te it and summary
records of its meetings would be published as a document and submitted te
the members of the Imternatimal Law Commission sometime prior to the
meeting of the {ifteenth session of the ILC, The Secretariat of the ILC
(Dr. Liang and his deputy, Mr, Wattles) were unable to say when the document
would become public, However, we were able to obtain confidentially (net
from the Secretariat) copies of all the documents sutmitted to the Sube
Committee on State Respensibility (with the exception of Mr, Paredes' study,
which, we understand, was of little or no assistance) and of the Sub-Comnittee's
draft report, Copies of these documents are attached to this letter, Ve
would like to emphasige thst until the report is officially isswed, it will
be important to treat as confidential the contents of the attached documents
and the fact that we possess them, The working group on State Successim
did not apparently come to a firm decision regarding publication of its
reports and various documents., It decided that the draft report sumitted
by Mr, Castren and approved by the Sub-Committee, together with the summary
records, memoranda and working papers, should ultimately be made available
to the Commission but in the first instance it was decided that the Sube
Committee would meet again with the participation of Professor Lachs at the
begiming of the fifteenth session of the ILC in order to adopt the fimnal
report, It therefore appears that the various documsnis and reports will
not be made public until sometime during the course of the fifteenth session
of the Commission, However, the Becretariat were not emtirely certain about
this point; they thought that it was possible that the various documents
(after seen by Professor Lachs) might also be issued publicly before that
time, We also managed to obtain on a confidential basis copies of the
various documents submitted to the Sub-Committee and of its report. We
would therefore again ask that the contents of thess documents and the fact
that we possess them be treated confidentially until they are mede publie,
We are not enclosing copies of the three studies msde by the Secretariat

as we assume that you received them from the Permanent Mission in New Yerk,

6. On the arrival of the Seeretariat in Geneva, we asked whether it

would be possible for an observer from Canada to be admuitted to the meetings,

We informed Dr., Liang that Professor Lachs of Poland had earlier told us

that he waw ne objection to observers being admitted, The Seerstariat said T
that they had received earlisr enquiries in New York about the possibility

of admitting observers and had taken the view that the Sub~Committees would
probably decide not to do so, Ume of the requests for observer status had
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come from the West German Government which was apparently anxious to keep

an eye on the work of the Sub-Committee on State Suecession. It appears

that enquiries for observership were also received from certain imternational
and non-govermmental organizations interested in problems of state responsi-
bility, particularly in the economic field, At its first meeting, Professor
Ago informed the Sub-Committee on State Responsibility that several emquiries
had been received sbout the possibility of observing the meetings (he did
not mention from what scurces these came) and asked the views of the members
on the matter, It was unanimously decided that since the work of the Commitiee
was exploratory and informal, it would be better to exclude all observers,
The Committee on State Succession adopted the same procedure,

Te Although we were unable to obtain copies, even confidentially, of
the summary records, the scope and work of the two SubeCommittees and the
conclusions reached by them can be eclearly seen from its draft reparts,

In addition, the main outlines of the variomus views of certain members can
appear in the memoranda submitied by them, We had informal discussims with
certain members of the Commission and with the Seeretariat in order to obtain
additional information about the Sub-Comittees' work and genmeral atmosphere,
We spoke on severil occasions to Professor Briggs, Dr, Eleirian, Mr, Rosenne,
Mr, Tabibi, Dr, Liang, Mr, Wattles and others about the work of the two
-Sub=Committees and about the forthcoming session of the Commission, Sir
Humphrey Waldock, special rapporteur on the law of treaties, was not in
Geneva for the work of these Committees and we were therefore unable te
discuss treaties with him, The Secretariat told us that they had been in
correspondence with Professor Waldock about when his next report will be
ready, As it will be the basis for the Commission's werk at its fifteenth
session, the Secretariat are very anxious te receive and circulate the report
in sufficient time for it to be available before the outset of the next
session of the Commission, As Sir Humphrey had apparently not been keeping
the Secretariat informed of the pregress of his report, the Secretariat
seemed rather uncertain about where it could be expected to be received,

8. Unfortunately we were unable to reach Professor Gros prior to his
depature from Gemeva, He was a member of the Sub=Committee on State
Responsibility but attended omly the first half of its work, leaving Gemeva
immediately afterward., We were informed by several persons that Professor
Gros is likely to be the French candidate for the Imtermstional Court of
Justice at the elections at the next session of the Gemeral Assembly, The
present French incumbent-eJudge Basdevanteehas apparently decided net to
stand for re-slection and it seems that Professor Gros is expacted to be
nominated by the Fremch Government,

%9 Professor Gros and Professor Ago are being memtimed as possikilities
for the Chairmanship of the mext session of the ILC as it is considered to

be Western Europe's turn, The general consensus seems to be that Professcr
Age is the most likely candidate, He informed several members that he has

a uumber of conflicting engagements during the next Commission but did not
indicate that he would be umavailable for the post., It appears that no
consideration has yet been given to the question of who might be general
rapporteur at the next session,

10, It is, of course, expected that the main part of discussimns at the
fifteenth session of the ILC will be given to the law of treatiss, Probably
later in the session a few days will also be given to consideration and :
approval of the two draft reports on state responsibility and state succession
and appointment of rapporteurs for the subjects. It will be noted from the
draft report of the Sub~lommittee on State Succession that it recommended
that a special rapporteur be appeinted at the next IIL session, It seems

to be a foregone conclusion that the chairmen of the two Sub-Committees on
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state responsibility and sucocession--Professorsigo amd Lachs--will be named
the special rapparteurs for these subjects, Dr, El-Erian told us that he
would have ready for the next meeting of the Commission a draft study on
relations between states and intermationmal organizations for which be is

- @pecial rapparteur, Although we diseussed the work of the next session
with & mumber of members of the Commission and others, we were unable to
obtain any views as to what would be likely to be the main controikersial
issues in Sir Humphrey Waldock's forthcoming repart on the essential validity
of treaties, It was generally expected that one of the main problems would
arise in respect of terminaticn of treaties and that, as at the last sessimn
of the Gensral Assembly, the Communist members would give considerable
emphasis to the problem of "unequal treaties" amd seek recognition of this
concept,

1. Both from reading the attached documents and from the reports we
received from verious persons, we had the impression that the work of neither
Sub~Committes proved to be particularly controversial or unduly political

in content, nor were the commnist members particularly troublescme,
Professer Lachs' absence reduced the Commnist membership on the Sub=Committee
on State Responsibllity to cne and on Succession to twe, DPuring the course
of the Committee on State Pesponsibility Professor Tunkin appeared quite
cooperative and did not press his views vigorously, (He did not submit a
written statement)In the Conmittee on Succession Professor Tunkin and

Mr. Bartos were apparently often in disagreement on minor poimts, OUnme
particular matter on which they took different lines was the desirability

of incluwding within the temms of reference of the rapparteur of State
Succession the subject of adjudicative procedures for the settlement of

~ disputes, to be included as an integral part of the regime of succession,
Professor Tunkin was strongly opposed to the rapporteur being asked to take
up the mtter, vhile, on the other hand, Mr, Bertos was apparently willing
that this should be done, The opposing views of the members of the Sub-
Committee on this question are described in paragraph 1l of the Sub-Comittes's
report and it is therein noted that it was decided te defer a final decision
until the beginning of the next session, We understand that a vaote was

taken whether settlement of disputes should be included as a subject for
study by the rapporteur and thers were four votes in favour and four against
so doing, Although we are not entirely certain, it appears that those in
favour were Mr, Briggs, Mr, Rosemne, Mr, Castren and possibly Mr, Bartos,

It is also ocur understanding that Mr, Tunkin, Mr, Tabibi and Mr,. Erian were
among those voting against. During the discussion on state succession,

Mr, Tunkin (and Mr. Tabibi as well) gave considerable emphasis to the need
for study of "colonial® questions and the subject of soveeignty over matural
resources, It appears that these views did not receive support from other
members, Some sort of compromise was reached in the formulation appearing

in paragraph 6 of the Sub-Committee's report (8C,2/R.7) that there is need

to pay special attention to matters of succession arising from the emancipation
of many nations and the birth of many new states after Warld War II, It is
also mentioned in the draft report (paragraph ¥) that while some members
wished to give special emphasis to self-destermimation and permanent sovreignty
over natural rescurces, others thought that this would be superfluous in

view of the fact that these principles are already contained in the U.N,
Charter and in resolutions of the Ceneral Assembly, In fact, these matters
are nowhere else msntioned in the Sub-Committse's report.

12, In the Sub-Committee on State Responsibility Mr, Tunkin was among
those who were quite firmly opposed te giving priority to respensibility
for injury to persons or property of aliens, He was supperted by Mr, Yaseen
and Mr, Paredes, Those in favour of giving priority to this topie were

Mr, Briggs, Dr, Aréchaga and Mr, Castren, Professors Age and Gros took a
broader approach of & rather conceptual nature tut not, of course, similar
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$0 that favoured by Mr, Tunkin, Professor Brigge told us l» was swrprised
that Mr, Tunkin did not press harder for endorsement of his view that
State Respensibility should inelude a study of responsibility for violation
of intermational mles conceming the maintenance of psace, Professor
Briggs thought that Mr, Tunkin's spscific objective was pessibly limited
to ensuring that the Sub-Committee would not discuss respomsibility for
damsge to aliens, and that Mr, Tunkin had no special interest in what the
Special Rapporteur might do with the subject so long as he kept away from
the problem of damage to aliens, Professor Age's approach, while involving
general prineiples, would not appear to lead directly to a consideratioam
of the type of questions raised by Mr, Tunkin, slthough conceivably such
natters might coms up for discussion in comnection with Professor Ago's
final categories for study--forms of internstiomal responsibllity,--the
duty to meke reparation and the question of sanctions., Dr, Liang,
characteristically, thought that the whole draft report was so ambiguous
and imprecise as to allow the Special Rapporteur to introduce whatever
aspects of the subject he wished to, Certainly, the vague reference in
the draft report to "possible repercussions which now developments in
international law may have had on responsibility" might have satisfied
Mr, Tunkin mt would seem to have adied nothing by way of preecision,

13. For your convenience, the main decisions taken by the two Sub-
Committees are described below,

. The Sub-Committee on State Responsibility gave a gemeral endorsement
to the approach proposed by Professor Ago in his working paper (WP.6),
Professor Ago's approach was of a broadly conceptual nature and seemed
to have involved more an analysis of the formal aspects of the concept of
state responsibility than of any specific substantive questioms, After
the problem of how to handle damage to aliens was dealt with, agreement ;
seemed to have been rather easily reached in the Committee, and the meetings
tended to be stort ani relatively nm-controversial, ¥e heard the question
raised from more then me cuarter cn the utility of a study of the subject
which would be primarily conceptual or theoretical in nature, FProfessor
Briggs seem=d to be of the view that it would lead nowhere and that that
was why Mr, Tunkin did not appear to wmind the fact that his own view was
not endorsed. As will be noted, among the topics of study suggested by
Professor Ago were those such as determination of an international wrongful
act; abuse of rights; imputability of a wrongful act and indirect responsi-
bility; question of ulitra vires; degree amd nature of responsibility
necessary to engage liability, ineluding question of requirement of fault;
question of causal relationships; distinctions as to types of intermational
wrongful acts and circumstances in which acts are not wrongful, such as
consent, sanctions, self-defence and necessity, the duty to make reparation
and the right of sanction. In supporting the final draft report, those
members who wished to see primary emphasis given to damage to aliems
prosumably must have considered that an acceptable compromiss wae contained
in the formulation in paragraph 5 of the draft report (5C,1/R.1 Rev,l) |
which, although giving priority to the "definition of the gemeral rules
governing international responsibility”, recognised that there would be
no qestion of neglecting the experisnce and material in certain specisl
sectors, "specially that of responsibility for injuries to mm&mpm
of aliens", Profess Briggs thought that the Special Rapporteur of the
subject would thus inevitably deal largely with the jurisprudence of dauao
to aliens, :

15. The Sub-Committes on Suecessicn mpud a workmanliks approach to
its task and seemed to have achieved a substantial measure of success in
defining the work of the future rapporteur, For example, the Committee
decided to give priority to the question of state succession; succession

.o 6 B
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of governments would alse be studied in so far as it was a necessary
complement of the study of state succession, This was a compromisse of
varicus views given in the memoranda submitted to the Sub-Comuittse,

for exampls thst of Mr, Castrem who wished to postpone the question of
succession of governments; Mr, Tabibi who wanted a separate approach to
each branch as a matter of priority; amd Mr, Hosemne who wanted the
subjects discussed together, The Sub-Committee also adopted an important
decision in agreeing thet succession in respect of treaties should be

dealt with in the context of succession of states rather than that of

the law of treaties, Tiis appeared to represent the unanimous view of
those writers who had submitted memoranda om the subject, and seemed,

in fact, an inevitable consequence of teking up state succession as a
subject for codification, Some of the memoranda sabmitted gave considerable
emphasis t¢ the various approaches to succession in respect of treaties,
@.g. universal versus singular succession, the theory of tatula rasa, '
the theory of the right of eoptien, the theory of the cantinuatica of the
right of renounciation and the theory of the right of a time limit for
reflection, It is thus clear that succession in respect of treaties will
be ane of the principal tasks of the rapporteur of the Commission, Tie
Sub=-Committee also agreed that the approach to be taken by the rapporteur
should embrace, in addition to succession in respect of treatiss, succession
in respect of rights and duties arising from other sources, and suecession
in respect of membership of imtermsticnal organizations, A further gemeral
division of the subject was alse included in the repert which, however,
does not seem likely to be of great value, The Seeretariat vas asked

to prepare three further papers which are noted on peges 5 and 6 of the
draft repert (5C.2/R.1).

16, On the whole, both Sub=Committees seemed tc have achieved a rather
surprising measure of agreement on the broad cutlines of the approach to
be taken to codification of the subjects by the special rapporteurs, when
appointed, It therefore seems that the holding of these meetings may have
proved a useful and worthwhile step in undertaking the diffieudt and
important task of dodifying these two branches of international law,

ATE. GOTLIEB
Disarmament Delegation
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Subject: 15th Session of I.L.C.: Opening for general parti-
cipation of multilateral conventions concluded under the

auspices of the League of Nations.

BACKGROUND
By Resolution A/C.6/L.508/Rev. 1, adopted November

2, 1962, the General Assembly requested the International Law
Commission to "study further the question of extended parti-
cipation in general multilateral treaties concluded under the
auspices of the League of Nations giving due consideration to
the views expressed during the discussions at the 17th Session
of the General Assembly and to include the results of the study
in the report covering the work of the 15th Session of the
Commission",

5 The debate in the 6th Committee that gave rise to
this resolution had originated in a draft resolution submitted
by Australia, Ghana and Israel (A/C.6/L.504/Rev.l; in revised
form, A/C. 6/L. 50%/Rev. 2) which:

l. RHRequested the Secretary General to ask the parties
to the Conventions enumerated in the list of the
mltilateral agreements concluded under the
auspices of the League of Nations prepared by the
Seeretariat (A/C.6/L.498) to state within a period
of 12 months from the date of the enquiry whether
they object to the opening of those of the Conventions
to - which they are parties, for acceptance by any
state member of the United Nations or member of any
specialized agency; ¢

2, Authorized the Secretary General, if the majority
of the parties to a Convention had not within the
period referred to, objected to opening that
Convention to acceptance, to receive instruments
of acceptance thereto;

3. Recommended that all States parties to the Conventions
listed recognize the legal effect of instruments of
acceptance deposited in accordance with paragraph 2
and communicate to the Secretary General their
consent to participation of States depositing
instruments of acceptance;

4. Requested the Secretary General to inform members
of communications received by him under this reso-
lution. :
3. Another resolution (A/C.6/L.508) submitted by India

and Indonesia requested the I.L.C. to study the question and
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to include the results in the report of its 15th Session. After
debate the two latter resolutions were withdrawn and the one
referred to in paragraph 1 passed.

DEBATE
L, In the course of the debate it was pointed out that
the question waslof interest to more than half the members of
the United Nations, and while many representatives recognized
the practical and immediate importance of the qﬁestion, doubts
were expressed as to the proposed procedure as well as the
substance. It was clear that the procedure posed constitu-
tional difficulties for Italy and most Latin American countries
as amendments to treaties binding those countries had themselves
to be submitted to a constitutional process, including approval
by Parliament. Thus, the failure of the Governments of those
states to object could not be held to be a constitutional
exercise of the treaty making power for those states. There
was a further objection to this procedure pressed by the Italian
representative as to whether the failure to object was an effec-
tive formation of consent at international law. Accordingly,
it was suggested that protocols be drafted which would open
these conventions to broader participation. The protocols would
enter into effect when they had been accepted by the number of
parties to the Conventions specified in the protocols.
5e The British representative expressed the belief that
the intention of the contracting parties to the Conventions under
consideration had been to open them to all members of the
organized international community, and it was fully consistant
with this intention to find a way by administrative action to
open them to accession by all members of the U.N. and its special-
ized agencies. The alternative procedure of using protocols was,
she thought, "cumbersome, inappropriate and unnecessary for the

purpose'] United Nations. Legal Counsel sald it was a matter
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of "pure convenience" to use the "failure to object" formula.

Many states were slow in replying to enquiries from the U.N.

but this should not, he thought, be taken as a sign of unwil-
lingness to permit accession by new states to these Conventions.
The Italian representative pointed out that the parties were not so
numerous as to make it difficult to obtain their consent and
furthermore, that this formula left considerable uncertainty

about the effects of accession by new parties in respect of
contracting parties which had sent no reply to the Secretary
General's communication. The Venezuelan representative wondered
whether a resolution of the General Assembly could constitute

more than a recommendation to members. If, as he thought, members
could not be bound by a resolution, parties remaining silent under
the proposed procedure could not be considered bound. The Peruvian
representative pointed out contrary to the British statement, that
some of the conventions contained clauses restricting participation
to particular groups of states. The Chilian representative
proposed that a single protocol be drawn up covering all the
conventions in question.

6. The question of "all States" arose and it was argued

that the use of this term would affirm the principle of univer-
sality, but this interpretation was rejected by the Australian
co-sponsor of the draft resolution. There was also a brief
discussion of the relation of this question to that of the
succession of states but it was made clear that this proposal

was meant to apply where there were no problems of state suc=-
cession. With regard to the nature of the acceptanée, some
representatives felt that no reservations should be admitted as
this was a practice that had grown up since the conclusion of
conventions under the auspices of the League of Nations. Finally,
some representatives had doubts regarding the sulitability of
referring the question to the I.L.C. and thought that it would

be more apprOpriately‘resolved by the General Assembly, or if 1t
was a question of detarminihg existing international law, to the

LI L
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International Court.

b. The United Nations Legal Counsel submitted a statement
to the Committee in which he dealt with the question of whether
agreement by a majority of contracting states would be satis-
factory to open the League of Nations' conventions to new
parties or whether it was necessary to have the unanimous
approval of the contracting states. He pointed out that the
majority rule had already been adopted by the General Assembly
in seven protocols between 1946 and 1953 amending various League
treaties, All of the protocols provided for the entry into force
of the amendments as to accession to the treaties, when either a
majority of the parties to the treaties, or a specified number
constituting about half the parties, had become parties to the
protocol. Thus, from the time that a simple majority of the
parties or a fixed number of them constituting approximately a
simple majority, accepted the amendments, the Secretary General
was authorized to receive instruments of accession from new
states. 5

R The Legal Counsel noted that the draft resolution
before the Sixth Committee followed the majority rule embodied
in the seven protocols approved by the General Assembly but

went beyond them in regarding the failure of the contracting
states to object, as an indication of their consent. However,

a number of the protocols made more extensive amendments than
opening the old treaties to new parties and "hence a formal
procedure for consent was suitable; but where the only object
“4s to widen the possibilities for accession, the Committee may
find that no such formality is necessary".

COMUFNT

Ge The traditional rule of customary international law
required unanimous agreement among the contracting states to
amend a treaty. liowever, there has been considerable erosion

of this principle, and there appears to be no support in contem=
porary international practice for the theory that a treaty which

« » «» 000450



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur l'accés a l'information

‘ -5-
purports to revise an earlier agreement without the previous
consent of all the parties, is void ab initio (l). The attitude
of the General Assembly with regard to the seven protocols
referred to by the Legal Counsel forms a part of this development
away from the traditional rule and, in the light of these precedents
a similar majority rule would seem to be appropriate in the present
circumstances.
10. It is, however, more questionable whether a simple
failure to object within twelve months should be taken as an
indication of consent to amend the League conventions to permit
acceptance by new States. Such a procedure might perhaps be
considered repugnant to traditional legal principles but, on
the other hand, there may be a delatoriness on the part of
parties to League treaties to take action on this resolution
which would make it difficult to get the reQuired simple majority
within a reasonable period. However, the adoytion of the prineiple
that the agreement of the contracting parties to a revision of a
treaty should be inferred from their failure to object, has far
reaching implications. It means that where the General Assembly
had taken action perhaps by majority vote, to open a treaty for
broader participation than that provided for)%%e contracting
states, concerted diplomatic action will be required by those
opposing broader participation to obtain the filing of objectlions
by'the necessary percentage of contracting states. Under a
procedure by which States are required to expressly state their
concurrence in the amendment, the initiative would lie in the

hands of those who wished to broaden participation in a parti-

cular treaty.

LB 6

(4) See Hoyt, "The Unanimity Rule in the Revision of

Treaties, 1959, particularly pp. 2k5-252; Leca, "Les Techniques
de Révision des Conventions Internationales", 1961, pp. 158-163;
Fitzmaurice, Second Report on the Law of Treaties, A/CN.4/107

Article 13’ pp- 37-39'
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11,  BSome representatives on the 6th Committee as well-és
the Legal Counsel, seemed to regard the proposed procedure as
purely administrative. However, if by this they mean that

it 1s on a lower legal plane than the alternative procedure of
a protocol, its effectiveness as a means of creating binding
legal obligations is immediately open to doubt. There is further-
more, the question of whether binding legal obligations can be
imposed upon members of the United Nations by resolution of the
General Assembly. The procedure proposed in the three state reso-
lution purports to do this and 1n.so doing, would seem to go a
long way towards establishing the principle that the General
Assembly can émend treaties by resolution. This would be a
significant step in the development of the Assembly as a legis-
lative body. We would undoubtedly wish to consider very care-
fully wnether this is a suitable function for the Assembly and
whether it is as yet ready to assume 1t. United Nations Division
may wish to comment on this point.

NDAT .
12. It is submittéd that the protocol procedure is more
appropriate to the circumstanée; than the Génaral Assembly
resolution procedure embodied in the three state resolutiom: .
Under the former, protocols (or a single protocol) would be drawn
up to amend the League conventions by broadening thelr parti=-
cipation provisions, and would enter into force when a given
number of the contracting parties to the convention had accepted
them, This was the procedure adopted in the case df the seven
protocols referred to/fggggmzounsel in his statement. To our
mind the objections advanced by the opponents of the protocol
procedure (see parégréph 5 above) are not so impressive as to

outweigh the difficulties the three state resolution procedure

ceesn 7
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would impose on some countries, as well as its potentially far
reaching implications for the role of the General Assembly in
treaty affdirs, and the uncertain state of treaty relations

it would create between some groups of states.
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Minutes of the Fourth Meeting of the %E)

Special Committee to Consider the Report of the
Royal Commission on Government Organization

on

LEGAL SERVICES

Present: Chairman - Jean Miquelon

Members - C.. ‘8¢ Beooth
Marcel Cadieux
F.J.G. Cunningham
E. A. Driedger
W. H. Huck
Col. H.M. Jones
R. C. Labarge
Lt.~Col. G.L. Lalonde
Brig. W. J. Lawson
J. G. McEntyre

EGO Liaison Officer H.0.R. Hindley
Secretary R. E. Williams

The Committee's attention was drawn to the statement in

the Minutes of the Third Meeting, appearing at the top of page 10
thereof:

"It was pointed out again that statute drafting was

done exclusively by the Legislation Section of the

Department of Justice, and never by departmental

solicitors."
Although this was true in a technical sense, yet it was acknow-
ledged that the word "drafting" has a broader meaning which in-
cludes all the preparatory work that goes into the planning and
drawing of instructions and in this preliminary work departmental
solicitors did indeed have a definite part to play. It was felt
that the Glassco Report may have used the word in the general

sense,rather than in the technical sense, without adequately in-

dicating this.
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The Committee next turned briefly to the commentary sub-
mitted by Mr. Cadieux and circulated at the last meeting. Consi-
derable interest and approval was evinced in the idea of an
expanded legal planning committee as expressed at page 2 of the

commentary. The expanded committee would have representation from

several departments interested in international matters and would

have the over-all task of foreseeing the need for representation
at upcoming international conferences and negotiations; ensuring
proper notification and liaison with the appropriate departments,
including Justice; and assisting in settling representation at

such conferences.

As an example of the number and nature of the many inter-
national agreements with which such a committee might be concerned,
the attached list has been provided to illustrate the agreements
that only one department - the Department of Transport - must deal

with,

The Committee then turned to the 2lst Glassco recommenda-
tion:
"That the Pensions Advocates in the Department
of Veterans Affairs be excluded from the
integrated legal service, but that other
lawyers employed by the Department of Veterans
Affairs be included." (p.418)
On this subject, Mr. Lalonde observed that since the
Committee had already set its face against the integration scheme
proposed by the Commission, there would be nothing with which the

"other lawyers™ might integrate.

As to the Pension Advocates, he would have agreed in any
event that they be excluded from any scheme of integration, but he
noted that the Commission felt that these positions ought to be

held by laymen rather than lawyers. Mr. Lalonde pointed out that
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he was required to use lawyers for these services and had been
ever since about 1930 when it became apparent that this service

as previously performed by laymen was unsatisfactory.

Rather than turn these services over to laymen again,
who take three or four years to train anyway, he proposed that the
ordinary departmental solicitors carry out the work done by
Pension Advocates. This would in fact be possible because most of
the Pension Advocates were approaching retirement age, and only
four were presently located in Ottawa, the others being in 18
branch offices across the country. In fact, in some eleven of
these field offices the work of the Pension Advocates is being
combined with that of the departmental solicitors under a single
officer in charge who is responsible for all legal work. Only in
the two or three largest field offices would the continuing volume

of work make this sort of internal integration difficult.

The Committee agreed that rather than alter the system
now, it should be left to run itself out in the course of time as
the work of the Pension Advocates is combined with the work of the

departmental legal staff.

The 22nd Glassco recommendation was:

"That a representative of the integrated legal
service be seconded to the R.C.M. Police" (p.419)

Here the Committee was prepared to endorse Mr. Driedger's
view that there was no need to have an officer from Justice seconded
to the Police. Liaison with the Police was already closer than with
any other department and a seconded officer would serve no useful

purpose either to do the work or to provide liaison.
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The 23rd Glassco recommendation was:

"That consideration be given to establishing
branch legal offices of the Department of
Justice in centres across Canada where the
volume of work justifies such action™. (p.421)

The Committee took note of the fact that consideration
was already being given to the establishment of branch offices in
major centres across the country. Mr, Driedger noted that it would
save time and money if a branch office to handle local land work,
civil litigation and criminal prosecutions could be set up. In
addition, it could possibly take instructions from other local
branches of government as well as the Departments of Justice and
National Revenue, and serve the purpose of preventing small legal

problems from becoming large ones simply because prompt legal

advice was not readily available.,

Mr. McEntyre noted that consideration had been given for
several years past to the creation of branch offices of his Depart-
ment in the larger centres and he suggested that if Justice was
considering this also, perhaps the two departments could get to-

gether in the provision of this service,

Mr. Driedger pointed out, however, that in order to set
up such an office, it would be essential to have an officer in
charge who was capable of going regularly into provincial Supreme
Courts, who was thoroughly familiar with the Justice Department
and with the operation of government generally, and who was capable
of handling a small staff to assist him. He would probably be a
person of considerable seniority and approximately of assistant
deputy ministerial rank. Just at the moment, no one of this capacity
and rank was available nor did it seem likely that any such person

would be available in the foreseeable future.
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Mr. Driedger suggested a possible stop-gap solution would
be to have a single officer stationed in major centres for the sole
purpose of handling small and routine matters such as minor criminal
charges, food and drug prosecutions, etc. He felt that this would
probably result in some worth-while saving of time and money, but
there would doubtless be numerous political objections, for this
would siphon off much of the small work now performed by local
agents. In those circumstances Mr. Driedger felt it highly unlikely

that such a scheme would come to be implemented.

On the whole, the Committee agreed that a system of branch
offices, adequately staffed, would be worth while and agreed that
consideration ought to be given to the establishment thereof, noting
nevertheless that staff requirements would probably be prohibitive

at any time in the near future,

With respect to the Glassco Commission's 24th recommenda-
tion:
"That a Department of Justice legal officer be
posted on a rotational basis in each of the
Territories™. (p.421)
the Committee noted that a competition for such a position in the
Northwest Territories had been set up and a suitable person selected,

but the recent freeze on salaries and positions had made his appoint-

ment impossible.

The last subject discussed at this meeting was the matter
of salaries for senior personnel. Mr, Driedger noted that he had a
carefully chosen staff of highly competent legal officers who have
shown considerable self-sacrifice in time and effort to cope with a
very heavy workload, but salaries, especially at the higher levels,

just did not provide sufficient incentive for this kind of effort.
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He found that large law firms in the bigger Canadian cities were

using the Justice Department as a kind of training ground for their
own solicitors and noted that several relatively junior, but promising
persons, have been hired away from the Department in the past several

years, some at salaries which exceed that of the Deputy Minister.

Although the Committee felt that low levels of remuneration
for senior personnel were unfortunately common throughout the service,
yet it acknowledged that in the case of legal services, the quality
of that service was very closely related to the conditions of service,
paramount among them being the matter of salary, and it endorsed Mr.
Driedger's view that the low salaries of senior persons deserved

vigorous criticism.

Attach/ Jean Miquelon,
Chairman
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Problems of International Law in
the Civil Aviation and Marine Fields.

International Air Law

At the present time Canada is a party to or has an
interest in the following:-

Convention on International Civil Aviation
(Chicago Convention 1944 )

This is the Convention under which ICAO is established
and under which it operates.

Canadian interest is distributed as follows:-

External in respect of international, political and
organizational aspects, etc.

D.0.T. « technical and practical aspects. ICAO standards
adopted pursuant to the Convention are adopted by way

of Canadian regulations.

A.T.B. - has a definite but relatively limited interest
in respect of the economic objectives of ICAO,

Air Transit Agreement (Chicago 194L)

This is a multilateral agreement to which Canada is a
party in respect of the 1lst and 2nd freedoms of the air.
This concerns External, DOT and ATB.

The International Air Transport Agreement (Chicago 194LL)

Covers 5th freedoms but Canada is not a party.

There are 3 miltilateral agreements covering the joint
financing of Air Navigation Facilities & Services:-

1) In Iceland
2) In respect of Greenland
3) North Atlantic Ocean Weather Stations.

These agreements are of primary concern to DOT but have
certain international aspects of interest to External.

In respect of all of the foregoing, proposals for amend-
ments etc., should be considered by the departments and
agencies concerned and decisions regarding representation
at meetings made as the situation requires in each case.

The Legal Committee of ICAO is concerned primarily with

private international air law and so far has concluded
the following:-
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Protocol to the Warsaw Convention (1955)
(our Carriage by Air Act)

The Rome Convention (1952)
(our Foreign Aircraft Third Party Damage Act)

Geneva Convention (1948) on the International
Recognition of Rights in Aircraft (the Mortgage
Convention). Canada is not a party.

The Committee has on its work programme "Legal Status
of the Aircraft"™ (Aerial Crimes) -

(Justice and ATB will be represented at the forthcoming
conference to deal with this.)

Aerial Collisions.
Liability of Air Traffic Control Agencies etc.

Method of Handling -

At the present time ATB has primary responsibility in
connection with the work of the Legal Committee of ICAO, The
reason for this is that the Committee is concerned primarily
with private international air law. It is the responsibility
of ATB to consult all departments concerned or likely to be
interested in items on the active work programme of ICAD.
This has not always been done in the past. It would seem to
be useful if such items were referred to an interdepartmental
legal committee to ensure that all Canadian interests were
adequately looked after.

International Maritime Law

In this field there are a number of international con-
ventions of a public character to which Canada is a party.
These include -

The Law of the Sea (High Seas Section)
Safety of Life at Sea '

Pollution by 0Oil

Load Line Convention

While these have certain ™international™ aspects of
interest to External, they are primarily technical and practical
in character. Representation at conferences has been from DOT
Legal Branch with very occasional representation from External
or Canadian Maritime Commission.

There are about 12 Brussels Conventions dealing with
private international legal matters including -

Collision

Assistance in Salvage

Limitation of Liability of Owners

Bills of Lading

Maritime Liens & Mortgages

Immunity of state-owned ships

Civil jurisdiction in matters of collision
Penal jurisdiction in matters of collision
Arrest of Seagoing ships

Liability of Owners of Seagoing Ships
Stowaways

Carriage of Passengers by Sea

Canada is a party to some of these and is in process of

beceoming a party to others.
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Representation at conferences has usually been
from DOT Legal Branch with occasional representation
from CMC. Obviously there is some External interest
and Justice is also concerned because of the necessity
for incorporation in Canadian statutes. All of the
foregoing are more or less active and subject to
amendment etc.

There are also a number of labor conventions
adopted under the auspices of the ILO which contain
provisions relating to working conditions etc. on
ships. The Department of Labour has primary responsi-
bility in respect of these conventions but normally
calls on DOT to deal with those portions relating to
ships.

At present a draft convention in respect of the
liability for damage caused by nuclear propelled ships
is being considered by an ad hoc committee composed of
representatives of the Departments of Justice, Finance,
External, Transport and the Atomic Energy Control Board.

By reason of DOT responsibility for tele-
communications and meteorology we have a direct interest
in existing conventions dealing with these subjects.

There are also U.S. bilateral agreements, e.g., On
Great Lakes marine pilotage; on trans-border air traffic
control,etc., handled by DOT and External.

(sgd) C. S. Booth,
Senior Assistant Deputy Minister
Department of Transport
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@ MEMORANDUM =
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ML Mr. Cadilem oo T 9! | seeifey . Sonfidential /...

----------------------

................................................................

..........................................................

......................................................................

In your memorandum of March 21 you invited our comments
on the problems raised by the doctrine of the sovereign
immunity of trading ships owned by foreign states. I do not
propose to go into the questions of law involved, or the
history of the doctrine which I think in British law probably
stems from a medieval respect for the personal possessions
of the King.,

2. Basically, it seems to me that it is not generally
desirable that state-owned ships engaged in normal commercial
operations should enjoy any privileges or advantages over
privately-owned ships doing the same kind of business. It
should be understood that the practice of states engaging in
commercial shipping operations is by no means confined to

the Soviet Bloe. Many, and indeed most, Latin American
states have state-owned shipping lines. The reasons may
vary a good deal. Many of these states probablg consider
that, without state-owned vessels, they could?g cure a
reasonable or indeed any share of foreign trade, including
the transport of their own exports, as such business would
normally go to the more efficient maritime countries such

as the Norwegians, Greeks and Japanese. They also want the
prestige that is considered to attach to ships flying the
national flag. Finally, these state shipping corporations
are often under the navies of these courtries, to the benefit
of the navy and even to the senior naval officers personally,
though frequently at a loss to government treasuries. Be
that as it may, we must accept the fact that there are now
many ships in international trade which are state-owned.

In some cases such as the United States, while the ships

may be privately owned they are often very heavily subsi-
dized both in their construction and their continuing
operation.

3. I do not know whether any helpful ideas can be derived
from international air law. In this case, most civil air-
craft, apart from the United States companies, must through-
out the world be more or less state-owned. This is true of
TCA, SAS and Aeroflot. There will be cases in between the
two extremes. Thus, I believe that KLM may be formally a

private enterprise though it has some kind of royal patronage
CIRCULATION | and in fact is probably largely owned by the Netherlands
state. OSurely in the case of aircraft there is no sensible
Economic reason for applying the doctrine of sovereign immunity where
state and private enterprises are doing the same sort of
thing and compete for the same business. Similarly, I would
think that, in terms of promoting a better international
order, the old distinction between state-owned ships and
privately-owned ships should be abandoned as much as possible,
certainly where both types of vessels are conducting normal
commercial operations.

: ‘Z% 000463
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K &ﬁ;ﬁ;’..“.’.‘ ................................... | Security .. Gonfidential
................... _Committee on Administration | py. . Mareh 29, 1963 .
: Latin American Division File No
BRONT 7 s Lo I R T I A W i b i st B -
~ | | L/ e Ay 36544
RBPERENCES 15 b il b s O s, i o s s P r s
SUBTECT: it e mm‘“m Organizations and 99’.‘.‘.‘! e o BB TR LT i
As know, Canada is a member of four inter-American

bodies: the Inter-imerican Radio Office, the Imter American
Stat.i.tti.cll Institute, the Pan Americamn Institute of Ceo-

graphy and History and the Postal Union of the Americas and
Spain. We are also a member of the Economic Commission for

- Latin America. Apart from these, we are invited rraquently :
. to attend meetinge, conferences and congresseés of organisa-
’ tions to which we &o not belong. The Department. of blic

Works, for onnplp, at the suggestion of this De unt,
is providing a sentative to attend the Hint ,
American Huhway ongress in Washington in May. Allo.
Canada often provides observers to attend meetings in which
we have an interest but are not members of the parent
organization -~ for example, IA-ECOSOC,

2. Since the Bnﬁend World War, thnrc seems to have been

- agreat pcnrfp of international meetings and conferences
and a multiplicity of international erganizations. With
regard to those with which this Division is concerned, some
ars primaril hur-Amrican in character while others are
connected with or affiliated to the United Nations, its
specialiszed agencies or other organizations. Fresumably,
the same is true 1: areas covered by other divisions in the
Department.

3. The prob).u, as I see it, ie that of trying to keep
abreast of current developments in the internatiomal organi-
szations and meetings field and to ensure that recommendations
for sttendance or non-attendance st & particular meeting,
whether at a full delegaticn or observer level, is in con-
formity with current departmentsl procedures and views.

The difficulties are compounded tc some extent by the fact
that some other departments or agenc m{ of government have
apparently joined certain internatio associations in
their own r:l.ght.. Recently, for example, we found that the
Unemployment Insurance Commission was sending representa-
tives to attend mntin#- in Mexico City of the Re onal
American Commissions of Social Fedicine and Heth

Organizaetion to which it had been invited Mr in 1ta
capacity as a member of the International Secial Security
issociation. Prior to receiving this information, after

| CIRCULATION consulting the two Canadian government departments rily
PEREES concerned, this Department had replied in the negative :
.g. Ritehie an officisl invitation for the caaad:lu nowmm to atteul.
« Matheson
{Finance D . It seems that there uy be & need for the mtrodmiu
Mr. Hath of new procedurés and perha otz- a general tightening of con-
- {0/U35EA) ;| trols regarding Canadian icial representation at meetings
abroad. I think that i.n muuxu for instance, a govern-
- ment official is no { r-inod to proceed abroad at
- government expense to at mt an m;mttom meeting unless

his attendance has been approved by a special committee
' 000465
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established for that purpose. uao. of course, the United

©..Stutes State Depirtment publishes in advance a list of

_international conferences and meetings at which the U.S.

- Govermment will be represented. This would lead ome to
conclude that some type of central -achtmry has been-asta-
; hi.ilhod in the State Derartment regerding U U.S. pax‘ticipl-

R - oa.

'8, ‘1 venture to propose, theretorc, that some thought
night be given in due course to the following suggestions:

(1) Some central agency be established in the
Dopartmont to maintain up-to-date information on offiecial
~ Cansdian participation, whether at the delegation or
observer level, at all international meetings which Canada
offieizlly attends. A first step in this direction might
be the establishment of a central special filing syutu
which would contain the relevant information.

‘ (2) This agency should compile up-to~date '
“information on &ll international orgamnizations to which ;
the Canadian Govermment or departments and agencies of

. the Govermment belong, as well as the relationship of
these organizations to others in similar fields for
example, the relationship of the Postal Union of the

Americas and Spain to the Universal Postal Union.

{3) We should attempt to draw up a set of
"ground rules” setting forth general considerations
applying to the advisability or otherwise of Canadian

icipation in international organisations and meetings.
hese ground rules would be applicable to other dopart.-'
ments as well as our own.

{4) Procedures should be established governing
the methods by which official Canadian attendance is to
be approved at inmternational meetings, to apply to some :
degree at least to all government departments and agencies.
It may be found necessary, for e s Lo re-assert the
special position and responsibilities of this Department.

6. if any atuly is taken elong the above ll.nu eoui-
deration might be given at the same time to esta
similar system of compiling information regarding ofr:l.c o.].
dbznn-utal representation within Canada at special
versity seminars, conferences, clubs, etc. Correspondence
concerning such attendance now seems to be scattered over a
number of files and it is difficult to determine in specific
cases the previous pattern of representation that might have
been established. If a central rec¢ord were kept of the
official attendance of departmental officers at these types
-of meetings, it would seem that it would be possible to save
a great dni of time and effort on the part of the officers
concerned whu uuuum ars ruuvod to attau similar

nutian

¥ TZ aieeunsed Shin hatter N s Pick prior to his
 departure to attend the NATO Experts Meeting in Paris and
have also mentioned it to Messrs, lht;uun and Mathewson.

The "recommendations™ are J personal suggestions, ¥
however, and I would ba mtom t.hey could be couidorod

in that nm. ’ B“A, DOUGAN
kLatﬁ‘n 'A-arim Duu_lon
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Mr, Carter SECRET
(through Mr, Woodsworih) March 29, 1963.

G, Bertrand/U.,S.A, Division
Memorandum of Marech 21, 1963 from

Chairman of Legal Planning Committee, ““‘**éiz-l_::;h;‘___

Sovereign Immunity of Foreign State-owned Trading Ships.

Tou have asked me for comments on the memorandum
under reference in which ilr, Cadieux mentions thal the
question has arisen as Vo whether foreign state-owned trading
ships should continme to be treated as immne from c¢ivil
process ian Canadian courts in accordance with the "classical"
or "absolute" doetrine of sovereign imumnity, or whether
there are polley reasons for taking measures to teraminate
sueh immunity.

2s I have nol been able to devote much time to examin-
ing this %uestien on account of the I,J,C, April meeting.
Offhand, I would say that as far as our Division 1s
conearned, our gontributlon to the study of the Committee

can best be wmade an assagsment of the practical effects

of whiczhever formmla is adopted on shigging on the 8t,
Lawrence Seaway and the Great Lakes, order therefore to
determine which 1s best ~ to retain the classical doetrine

or to terminate the immunity it grants - one would have to
econsider, az one of the deteramining factors, which formla
would be less damaging to Canadian interests in the following
events given as examples:

(a) damage to loecks in the Jeaway by foreign state-owned
ships;

(b) Dblockage of the Seaway or the Welland Canal by one
of these ships;

(e) giifuta with the 8t, Lawrence Seaway Authority over
olls;

(d) dispute between these ships and Canadian pilots.

In other words, since international claims might result from
the above possible occurrence, which formula would provide
the best possibllities for a settlements diplomatic nego-
tiations under the classical doctrine or judgment by a
Canadien court if the immnity were abolished?

. You will note that it is the intention of HMr., Cadieux
to eall in representatives from Justice and other departments
concerned., Iun view of the above you may agree that it might
be advisable to suggest that ilr. Couture, the Legal Adviser
of the St, Lawrence Seaway huthority, be invited for some of
the meetings. You will note also that the Committee, if it
is decided to dispense with the "classical doctrine™, will
consider the possibility of a public statement's being made
that would br to public notice that change of policy if any.
My suggestion for the best forum for a statement of that
nature would be the Standing Committee on External Affairs.

) 000467
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"""""" Committee
....................................... Date ... March 26, 1963
Far Bastern Division File No. ]
FROM: ..., .. rar Bastern Division . .. .. .. e
s25- AX-2P-(o
REFERENCE: .. Lour memo of Mareh 21 .. ... . . ... 7 _
suyEcT:.....Sovereign Immunity of Forelgn State-owned Irading Ships..............

et //0('7- A - Zlb

Apart from legal considerations which we are
not competent to discuss, it is our view that immunity
for foreign state-owned trading ships could be terminated
since the former distinction between commercial and
state-owned vessels has disappeared in communist countries.

24 A second reason for this view is that because
the western countries have no--or extremely few--state-
owned trading ships, the communist countries have an
advantage over the west in their treatment of western
vessels--an advantage which they do not hesitate to use,
In particular, the Communist Chinese frequently subjeet
western vessels and crews to insulting and high-handed
treatment of a type which has no current international
parallel; nor is there any recourse to unblased courts
in such cases.

3o For these reasons, it would seem only reasonable
to permit recourse to the Canadian courts (where foreign

CIRCULATION

Fxt.326 (6/56)

vessels would in any case receive objective treatment)
in dealing with state-owned trading ships.

) s

st ,f.(){d{
/

Bir Eastern Division,
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MEMORANDUM TO MR, JEAN MIGUELON, CHAIRMAN,
SPLCIAL COMMITTEE ON LEGAL SERVICES

Subject: Commentary by Mr. Driedger on Legal Services
and Glassco Commission recommendations concerning
the Legal Division of Ixternal Affairs.
The two major points raised by lir. 'riedger which touch
on the Department of External Affairs are:
(a) the desirability of the Legal Division of External
Affairs remaining separate from an integrated
legal service operated by the Department of Justicej
and
(b) problems of co~ordination with the Department of
Justice and with other Departments concerned with
International Law,

I concur in the mein with }r. Driedger's recommendatiocns on
both points. International law is not readily comparable with the
more sophisticated domestic law systems of western states. At its
present stage of development there is a very large political compenent
in internaticnal law.. As pointed out by the Royal Commission on
Government Organization "international law is intimately bound up with
hish policy questions and relaticnships with other nations" and “there
is need.,.to preserve a balance between pollcy considerations and
legal implications..." (Vol. II, Royal Commission Report, p.4l5).

The problems of international law encountered by the Department of Ex~
ternal Affairs are therefore sufficiently different from domestic
legal problems encountered by cther Departments to warrant separate
treatment. This is of course the conclusion of the Glassce Commission
and also of ir. Driedger, and I would concur in the recommendation, on
which both seem to be in agreement that the Legal Division not be

integrated with the Department of Justice.

Assuming that Legal Division of the Department of External
Affairs is not to be integrated with the other legal services of the
Federal Government, problems of liaison and co-ordination arise,
as pointed out by Mr. Driedger. Under exicting practice there is
already a goad deal of co-ordinstion and liaison between the

l.¢2
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Departments of External Affairs, Justice, and with other depart-
ments concerned in varying degrees with international law, but I
would agree that the consultation procedures should be systemized
and made more efficient,

Mr, Driedger's suggestion that an International Law
Section be set up within the Department of Justice seems a very
sound one. I assume from Mr. Driedger'!s explanation of his
suggestion that it is not intended that such a section would
merely be a counterpart to the Legal Division of the Department
of External Affairs with over-lapping functions, but rather that
it should have complementary functions. Without considering these
functions in detaillconsider that in the main it should operate
as described by Mr. Driedger on page 38 of his memorandum.
Thus matters of pure international lawwould be handled by External
Affairs while domestic law aspects of international law matters
would be handled by the International Law Section of Justice
jointly with the Legal division of External Affairs. The proposed
International Law Section would, of course, have the function
of Liaison and co-ordination between the departments of Justice
and External Affairs (through its Legal Division) and with other
departments as appropriate.

Certain steps might also be taken by External Affairs
to better meet the requirements of consultation with other depart-
ments on questions involving international law. There is already
in existence a body known as the Legal Planning Committee which
could readily lend itself to this function, This Committee
has on several occasions met to consider problems of mutual interest
to External Affairs and Justice. Its scope and composition could
be expanded, however, so as to include representation fram other
departments, in addition to Justice and External Affairs, in order
to consider questions of wider concern. For example, the Secretary
of the Legal Planning Committee might prepare a calendar of conferences,
prospective treaty negotiations and other developments having possible

legal implications for other departments so as to ensure both

that other departments, and in particular Justice, venvad
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are informed by External Affairs of matters on which liaison and
co-ordination is required. This would also be helpful to External
Affairs for my department is not always made aware of impending
treaty negotiations and participation at conferences. The
Cormittee could also play a useful role (which would not overlap
with, or replace, the normal Committee procedures already
established) in helping to determine policy on substantive
questions, composition of negotiating teams, etc.
Some Departments, other than Justice and External
Affairs, have a specialized knowledge of international law in
their respective fields of interest and are often better able
than External Affairs or perhaps Justice to advise on both
questions of substance in prospective international agreements
and problems of implementation. Direct participation of such
departments in treaty-making is not only desirable but inevitable
in view of the increasing number and specialized nature of
multilateral agreements. The Legal Planning Committee could
exercise surveillance in such cases so as to ensure that those
departments having the primary responsibility for development
of policy consult fully with the departments of External Affairs
and Justice.
Therefore, while concurring with Mr. Driedger's comments,
I would offer the following further observations:
(a) on the basis of present procedures and existing
machinery, the liaison and co-ordination between
External Affairs, Justice and other departments
can and should be improved, while other departments
should ensure that External Affairs and Justice
are always kept informed of developments raising

considerations of international or domestic law;

eee I‘-
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(b) improved liaison and co-ordination will inevitably
impose additional burdens upon the Departments of
External Affairs and Justice which will require
additional personnel; and
(¢) the Legal Planning Committee could well provide
the machinery for improved liaison and co-ordination
with other departments.

As regards the recommendation of the Royal Commission
which appears at the bottom of page 416 of Vol. II of its
report, it is necessary to consider this in the light of the
"proposed arrangement'" that precedes it. With the recommendation
I have no quarrel. However, I have serious doubts about the
practicability and, in some instances, the utility of the means
prescribed to achieve the objective. It mayle as well to look at
the prescription point by point.

A. The Legal division to be headed by a permanent legal
adviser with no responsibility for administration
or policy outside the division.

This seems to me to reflect the work of a hand other
than that which was responsible for the observation on the
preceding page of the report (to which I have referred previously)
that "international law is intimately bound up with high policy
questions, In any but the largest foreign services it
is simply not . possible to isolate a legal adviser or a legal
branch from considerations of substantive policy. Even among
the very large foreign services in only one has such a divorce
been attempted and in that case it is more apparent than real.

B. Change the name "Legal Adviser" to "General Coundfl".

In the circumstances such a change in nomenclature
would do no good and would only cause confusion for the role and
status of a “Legal Adviser" is well established by tradition

both here and in other countries.
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C. Secondment of a member of the integrated legal service

to the legal division.

I would welcome the addition of an experienced lawyer
from the Department of Justice to the staff of the Legal division
of External Affairs. However, I fully appreciate and sympathize
with Mr. Driedger on this point. Indeed the alternative arrange-
ment that he has proposed and which I have elaborated above would,
in my view, better achieve the objective of improved liaison and
co-ordination of international legal work which was the aim of
the Royal Commission. In the circumstances, therefore, it does
not seem necessary to comment on the duties which the Royal
Commission would have this officer perform save to observe that
it is unfortunate that the Commissioners seem to have been wished
into thinking that because sometimes the liaison between our two
departments has not been as close as we would like it to be
there was a need to "promote better understanding between the
Departments of Justice and External Affairs®®, This is nonsense.

D. Build up a core of specialists in international

law, permanently resident in Ottawa, making a

career in this field.
I have already commented on the notion of isolating the legal
branch of a foreign service from consideration of substantive
matters. This idea of having specialists in international law
is, in a way, an extension of that notion. However, the need for
an even higher level of expertise in intermational law exists and
steps have been taken over the years to enable members of the
foreign service, who demonstrate the aptitude and ability, to
acquire eminent expertise through extended service in the legal
division and by special training. It must be recognized that
unless there were to be an enormous inflation of the establishment
of the legal division specialization in international law,

permanent residence in Ottawa and a satisfactory career would not

L 6
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all be compatible. Even if they were the need for specialists
in international law would have to be considered together with
the need for specialists in other fields all of which would have
to be weighed against the requirements  the service as a whole.
Indeed this is being studied in depth within External Affairs at
this moment.

E. ©Satisfy other requirements by posting to legal
division for four or five years F.S.0.'s qualified
to practice law, providing additional training as
required.

It would be unfortunate if, in addition to altering the balance
that must be maintained between legal and substantive policy consid-
erations in the conduct of international business, those, who

at other times, might be concerned with substantive questions in
international relations, were not permitted to concern themselves,
during their service in the legal division, with international law
questions. Apart from this, I would agree with the desirability
of permitting persons in the legal division to remain long

enough to achieve optimum efficiency in their work and soundness
in their advice. More rapid rotation is not, however, a matter

of whim but a stern and inescapable necessity caused by a serious
shortage of personnel. When there is sufficient staff available
long tours of duty will be much easier to achieve than they are
today. As for the matter of having F.S5.0.'s in legal division
qualified to practice law and of providing special training as
required I would only observe that the former hardly seems
necessary (many law specialists are never called to the bar) and
the latter has been our practice for many years.

In summary therefore, the recommendation of the Royal
Commission is acceptable in principle and as an objective. The
means suggested for achieving this objective are open to guestion.
Moreover, and this if fundamental, the objective can only be achieved
to the extent that the personnel situation and the requirements of

External Affairs as a whole will allow.
M. Cadieux 000474
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DRAFT SECTION FOR INCIU ION IN MEMORANDUM TO MR. JEAN
JLuUELUV’ CHAIRMAN, SPECIAL COMMITTEE ON LEGAL SERVICES
FROM MR. CADIEUX

Subject: Commentary by Mr., Driedger on Legal Services

The two major points raised by Mr. Driedger

£
L

which touch on the Department of External Affairs are

(a) the desirability of the Legal Division of
External Affairs remaining separate from the Department

of Justice and

(b) proble of co-ordination with the Department
of Justice and with other Departments concerned with
international law.

Il concur in the main with Mr, Driedger's

recommendations on both peints. International law is
not readily comparable with the more sophisticated domestic
law systems of western states, At its present stage of
development there is a very large political component
in international law, As pointed out by the Royal
Commission on Government Organization "international
law is intimately bound up with high policy questions
and relationships with other nations" and "there is
need...t0 preserve a balance between policy considerations
and legal implications..." (Vol. II, Royal Commission
Report, ps4l5). The problems of international law en-

1 o

countered by the Department of External Affairs are there-

Hh

ore sufficiently different from domestic legal problems
encountered by other Departments to warrant separate treatment,

<

This is of course the conclusion of the Glassco Commission

L B B ?.
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and also of Mr. Driedger and I would concur in the recommend-
ation, on which both seem to be in agreement, that the Legal
Division not be integrated with the Department of Justice.
Assuming that Legal Division of the Department
of External Affairs is not to be integrated with the other
legal services of the Federal Government, problems of
liaison and co-ordination arise, as pointed out by Mr.
Driedger. Under existing practice there is already a good
deal of co-ordination and liaison between the Departments
of External Affairs, Justice, and with other departments
concerned in varying degrees with international law, but
I would agree that the consultation procedures should be
systemized and rendered more efficient, Mr. Driedger's
suggestion that an International Law Section be set up
within the Department of Justice seems a very sound one.
I assume from Mr. Driedger's explanation of his suggestion
that it is not intended that such a section would merely
be a counterpart to the Legal Division of the Department
of External Affairs with over-lapping functions but rather
that the proposed International Law Section would operate
somewhat in the manner as do the two defence liaison
divisions in External Affairs. It might be unwise at
this stage to attempt to define too clearly the precise
functions of the proposed International Law Section
beyond assigning to it the function of liaison and
co-ordination with the Department of External Affairs
(through its Legal Division) and with other departments
as may be appropriate.
Certain steps might also be taken by External
Affairs to better meet the requirements of consultation
with other departments on questions involving international
law. There is already in existence a body known as the
Legal Planning Committee which readily lends itself to this

function., This Committee has on several occasions met
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to consider problems of mutual interest to External Affairs
and Justice. Its scope and composition could be expanded,
however, so as to include representation from other depart-
ments in addition to Justice and External Affairs in order
to consider questions of wider concern, As a first step
the Secretary of the Legal Planning Committee might prepare
a calendar of conferences, prospective treaty negotiations
and other developments having implications for other depart-
ments so as to ensure both that other departments, and in
particular Justice, are informed by External Affairs of
matters on which liaison and co-ordination is required
and vice versa since External Affairs is not always made
aware of impending treaty negotiations and participation
at conferences. The Committee could also play a useful
role which would not overlap with, or replace, the normal
Committee procedures already established in determining
policy on substantive questions, composition of negotiating
teams, etc.

Some Departments, other than Justice and
External Affairs, have a specialized knowledge of international
law in their respective fields of interest and are often
better able than External Affairs or perhaps Justice to
advise on both questions of substance in prospective
international agreements and problems of implementation.
Direct participation of such departments in treaty-making
is not only desirable but inevitable in view of the
increasingly numerous and specialized nature of multilateral
agreements, The Legal Planning Committee could, however,
exercise surveillance in such cases so as to ensure that
those departments having the primary responsibility for
development of policy consult fully with the departments of

External Affairs and Justice.

L L A B B B l+
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It might be mentioned in passing that treaty
negotiations are often not confined to a particular nego-
tiating team at a particular conference. On some occasions,
a draft instrument is circulated prior to a negotiating
conference, in which case it is a simple matter to seek
the comments of the Department of Justice. However, as
each participating state has had an opportunity to
consider the draft, it is quite possible that the Confer-
ence will be faced with a wide variety of conflicting
views which have to be reconciled in a short period of
time, if the conference is going to produce an instrument
that can be opened for signature. In some cases, the
policy decision that Canada should participate in such a
conference, takes place only shortly prior to the opening
of the conference and the Department of Justice may have
only the 2 or 3 weeks notice mentioned by Mr. Driedger
quite rightly as being insufficient. Finally, there is
the occasional situation in which a Canadian delegation
goes off to a conference for which no draft instrument
has been prepared and the Conference is expected to draw
up the instrument and sometimes indeed sign it, all in a
very short SPace of time. Or, the delegates may go expecting
merely to extend or modify an existing instrument, and find
instead that the whole instrument is thrown open for renego-
tiation.

In summary, while concurring with Mr. Driedger's
comments, I would offer the following further observations;

(a) on the basis of present procedures and existing
machinery, the liaison and co-ordination between External
Affairs, Justice and other departments can and should be
improved, while other departments should ensure that External
Affairs and Justice are kept informed of developments raising

considerations of international law;
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(b) additional burdens will thereby be imposed upon
the Departments of External Affairs and Justice requiring

additional personnel; and

(e) the Legal Planning Committee should be utilized

to improve liaison and co-ordination with other departments.
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¥r. Cadieux

44D+ Copithorne
Your memorandum of March 13.

Glassco Report on Government lLegal Services

Having had the opportunity of reading the
memoranda of the other members of this Committee, it
occurs to me that some deliberately provocative comments
on ¥r, Driedger's Commentary, as it touches on treaty
procedure, might be useful. To begin with, I wonder
whether some thought should not be given to the nature
of the legal services to be given in ihis field by the
Department of Justice, the interested governwent depart-
ments and finally, the Legal Division of this Department.
2. Some of lr. Driedger's comments seen to
be based on the premise that international law and
domestiec law are mutually exclusive subjects. &Such
a distinction is clearly not only artificial but it
suggests that the Department of Justice dees not fully
appreciate the degree of interaction of the two systens
of law, (The thecry of renvoi in treaty law is perhaps
a good example of this interrelationship). Mr. Driedger
suggests that the negotiation of an extradition treaty for
example, reguires the services of a lawyer familiar with
domestic rather than (by implication) international law.
But surely it is just as important that the lawyer be
fully acquainted with internatienal law drawn from both
customary and treaty nor#s. In practical terms, it is
important that a lawyer concerned with the negotiation
of an extradition treaty be cognizant of Canada's other
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treaty obligations in the field of extradition, as well
as Canadian domestic law on the subject. It seens to me
that a further misapprehension as to the nature of the
task can be read into lr. Driedger's suggested use of
Pepartment of Justice lawyers as delegation advisers. 1
believe that the Department of Justice must be prepared

to play an active and not necessarily strietly legal

role at an internaticnal cenferance conveked to negotiate
a miltilateral agreement, & role that cannot be considered
analogous to the one they fulfill in the field of domestic
law, International law is gererally agreed fto be in a
primitive stage of development and cannot be readily
compared with the sophisticated domestic law systems of
Y%estern itatu. international law is not as yet very
legal in .mm and political interests necessarily play
a prominent reole. This can perhaps most clearly be seen
in the Soviet use of international law to justify the
activities of Coviet diplomats; Vestern Utatesmust
respound to these initistives not only by attempting to
shape international law in clearly legal terms but must
be prepared to use internstional law for essentially
peoiitical purposes.

3 : Secondly, it seems to me that some thought
might be given as to the role of the interested govern-
ment department in the treaty making process. Some Depart-
ments with a speclalized knowledge of the international law
in their field cf interest are freguently better placed than
this Department to advise on both the substance of pros-
pective international agreements and the problems of
implementing their obligations. (This Department is
unlikely to be able to play a very helpful role in consi-
deration of the substance, for example of the Safety of
Life at Sea Convention and Fegulations). I bellieve that

with proper surveillance by this Department, such direct
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participation in treaty meking is not only desirable

but inevitable in view of the inecreasingly numerous and
specialized nature of multilateral agreements. It is
reasonable to conclude, therefore, that these Depart-

ments shaﬁld carry the primary responsibility for consul=-
tation with the Department of Justice if such consultation
is deemed appropriate. In my opinion, interested govern=-
ment Departments should be encouraged to build up a
speclalized knowledge of treaty law in their own fields.

At the present time, however, the situation sometimes
arises in which the funetional divisions of other govern-
ment departments expect the Legal Division of this Depart-
ment to carry the primary responsibility for advising them
as to whether for example, prospective treaty obligations
are iikgly to conflict with existing Canadian law. It is
submitted that this is the very field in which the legal
advisers of the interested government department and if
appropriate, the Department of Justice should be consulted.
L, Finally, I wonder whether further study should
not be given to the role of Legal Division in the treaty
making procedure. At present, functional Divisions sometimes
send draft international instruments of a complex and
sophisticated nature to Legal Division with the vague
imprimatur that Canada should participate in the agreement
as it fits in with broad poliecy consideration and asking
Legal Division to undertake an analysis of the substance

of the agreement. (In turn, such general requests frequen-
tly find their way to treaty section. A recent review

of prospective amendment: for the constitution of the

World Meteorlogical Organization took nine working hours
and 1t is self evident that this attention cannot be
lavished on every international agreement with a one

officer treaty section). Sometimes, Legal Division is

invited to consult other government departments 1nt°rﬁﬁﬁﬁg
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in the subject matter of a prospective agreement. In my
opinion, i1t should not as a general rule be a function
of this Division to give primary advice of a substantive
nature but rather, particular advice on specialized questions
such as arbitration provisions, final clauses ete.
Se The minor peint I might add is that in my
opinion, Mr., Driedger does not fully grasp the uncertain
nature of treaty negotiations. On some occasions, a
draft instrument is circulated prior to a negotiating
conference, in which case it is a simple matter to seek
the comments of the Department of Justice. However, as
each participating state has had an opportunity to consider
the draft, it is quite possible that the Conference will be
faced with a wide variety of conflicting views which have
to be reconciled in a short period of time, if the conference
is going to produce an instrument that can be opened for
signature. In some cases, the policy decision that Canada
should participate in such a conference, takes place only
shortly prior to the opening of the conference and the
Department of Justice may have only the 2 or 3 weeks notice
deemed by lir. Driedger to be insufficient for proper consi-
deration of the draft agreement. Finally, there is the
occasional situation in which a Canadian delegation goes
off to a conference for which no draft instrument has been
prepared and the Conference is expected to draw up the
instrument and sometimes indeed sign it, all in a very
short space of time. Ory, the delegates may go expecting
merely to extend or modify an existing instrument, and
find iastead that the whole instrument is thrown open

for renegotiation.

#.,D, Copithorne
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Economic Division CONFIDENTIAL
March 21, 1963,

Legal Division e PUEGele T
Your Memorandum dated Jamuary 25, i /4("/4/{6 >F- \/ 4

1963 and subsecuent discussions, P T '? 4/«4 - C/ (6]
OECD Draft Conveation on the Protection of Foreign Property.

You will recall that when this subject
was discussed at a2 meeting of the lLegal Pl;nnias
Committee on ¥March 11, it was agreed that this Uivi-
sion would prepare a memorandum on the constitutional
implications of the Convention for Canada., A study
of the substance of the Convention is to be carried
on at the same time with the assistance of the Depart-
ment of Finance,

2, Fhile the Derartment of Justice has final
authority in advising on legislative competence, it
seems to us that the subject matter of the OECD Convention
on Foreign Property is likely to be largely and perhaps
entirely within the legislative competence of the
Provinces (legislation touching on this subject might,
however, bz enacted by the Federal Goverament uader
Section 91(25) conceraing "Naturalizations and Aliens").
As the Federal CGovernment could probably not implement
the obligations of this Convention, it is evident that
unless the consent of the Frovinces is obtained, some
grovilo limitinz the responsibility of the Federal
overnment must be inserted. ¥e should point out that
even if it were possible to secure the agreement of all
the Provinces to implement the Geuvun?ion {an unlikely
event in the light of past experience) there is still
the problem of easuring that the Frovinces do not
change their laws on this subject, thus placing the
Federal Government in default of {to international obli~
ﬁatioua. Occasionally, as in the case of the I.L.0, -
orced Labour Convention, the Uepartment of Justice has
been of the opinion that in view of the subject matter,
the possibility of the Froviaces placing the Federal
Goverament in default of its obligations is so slight
that, bearing in mind the ultimate power of disallowance,
Canada could safely ratify the Convention, The subject
matter of that Convention was somewhat unusual, however,
and we doubt very much whether the Uepartment of Justice
would agree to this line of reasoning in the case of the

OECD Convention for the Protection of Foreign FProperty. '
Furthermore, we understand that the Department of Justice ‘
My, Wershof is reluctant in principle to consult the Provinces with
Mr, Cadieux regard to the implementation of treaties, in view of the
My, Beesley possibility of this procedure hardening inteo a constitu-

tional custom.

LR 2
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3. The guestion has been raised as to whether

there is any risk of an actual conflict between Canadian
domestic law and the following principles embodied in the
OECD Convention:

(a) Fair treatment of foreigners;

(b) Just and prompt compensation in the event
of nationalizationj

(e) Adherence to agreements freely entered
intoj

We are not in a position to give you a definitive opinion
as to potential conflict between these obligations and
existing Canadian legislation. In the case of the Invi-
sibles Code, this question was examined by the Department
of Finance, which pointed out that it was not competent

to carry out a review of provineial legislation in this
field nor was it willing to ask the Provinces to do so.
The other aspect of this question is whether the federal
or provincial governments have the legislative Jjuris-
diction to implement this Convention. This is a question
that will have to be referred to the Department of Justice,
which may however, find it difficult to give a definitive
answer for, while the United States is willing to declare,
as in the case of the Invisibles Code, which obligations
of an international agreement are within the exclusive
legislative Jurisdiction of the federal government, the
nature of Canadian constitutional law frequently necessi-
tates highly speculative answers to such questions.

b, As you have pointed out, we adopted a different
point of view in the case of the United Nations Reso-
lution on Permanent Sovereignty over Natural Resources.
In the case of the Resolution, we were in fact merely
expressing our concurrence in general rules which we
believed to already exist in Canada, whereas in the case
of the OECD Convention we would be undertaking specific
legal obligations. It must also be remembered that in
the case of the Resolution, we were balanecing weighty
political considerations, favouring our support for the
resolution, against legai considerations, which were
minimal, Here, the political considerations are much
less compelling and the legal considerations, in view

of the nature of the obligations, of considerable impor-
tance. In our view, the specific legal obligations we
would be undertaking by adhering to the OECD Convention
preclude us from taking the risks inherent in our decision
to support the Resolution on Permanent Soverelgnty.

5 As you know, the OECD Code of Liberalization

of Current Invisible Operations posed major consti=-
tutional difficulties for Canada. You will remember
that Canada's desire for a federal state clause in the
Code "met with almost unanimous opposition" with the
OECD Council. At that time, we commented at length on
the problem in our memorandum dated June 16, 1961 (flagged).
We pointed out that as far as we knew, Canada 1is the
only federal state whose constitution precludes the
implementation by the federal government of treaty obli-
gations in respect of matters falling within the
legislative jurisdiction of its constituent units. DMost

L 2
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federal states, although they may not always admit

as mich, have no insuperable difficulties in this

regard and in the United States for example, the treaty
power of the President and Senate overrides the distri-
bution of legislative powers set out in the Constitution.
We also commented on various devices that had been tried
to overcome this impediment such as the federal state
clause and the federal reservation (see Annex for
examples). The former device usually provokes a
spirited debate in the course of drafting the agreement,
while the latter which accomplishes the same purpose,
does not come up for discussion, and unless a signatory
feels very strongly about the matter, it is likely to
be accepted without comment.

6. There is one other possible procedure which
would permit Canadian participation in this Convention
without committing Canada to obligations it is unable

to fulfill. This procedure which to our knowledge is

as yet untried, is what is known as partial ratification
by which the Federal Government ratifies (accedes,
adheres or signs, as appropriate) a Convention on its

own behalf and on behalf of those Provinces which
indicate their willingness to be bound by the Convention.
This procedure is not free from difficulties, however,

as it would appear to draw attention to those constituent
units which choose not to partieipate in the Convention,
a situation which might be almost ludicrous if, for
example, the Federal Government was in a position to
ratify only on behalf of itself and Prince Fdward Island.
However, a study of this procedure will shortly have to
be made in view of developments in connection with a
proposed revision of the I.L.0, Constitution, at which
time Canada's participation in agreements such as the
OECD Convention for the Protection of Foreign Property
will be borne in mind.

7 You have commented that the appending of a
federal state reservation would make our adherence to
the OECD Convention less meaningful. However, if Canada
is not in a position to implement its dbligations, its
participation is clearly quite meaningless. It is self
evident that Canada cannot agree to take on treaty obli-
gations which it cannot fulfill.

8. You have asked whether the OECD Convention
would impose obligations on Canada of a differing nature
from those of the Hague Conventions of 1899 and 1907
which established the Permanent Court of Arbitration.
The Hague Conventions were a clear example of an

"empire treaty" which the federal government was deemed
by the Privy Council to have authority to implement
under the provisions of Article 132 and the normal
constitutional problems concerning Sections 91 and 92
did not arise in that case.

9. It should also be noted that at one stage in
the negotiations over the Invisibles Code, the following
wording was proposed by the Counecil:
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1., "The Government of Canada will take

such reasonable measures as may be applicable
to it to ensure observance of the provisions
of the Code by the regional and local govern=-
ments and authorities within its territory.

2 If a member considers thut its interests
under the Code are being prejudiced by tke
action of a province of Canada and notifies
the organization of the circumstances the
Canadian Government is prepared to discuss
such claims within the organization,"

This was held to be unacceptable as the Canadian Govern-
ment was not prepared to take on an obligation to raise
issues of this kind with the Provinces,

10, Assuming that the subject matter is exclusive-
ly or even largely within the legislative jurisdiction of
the Provinces, it is our view that the Department of Justice
will be of the opinion that Canada can undertake the
obligations imposed by the Convention for the Protection
of Foreign Property only with a suitable safeguard in the
form of a federal state clause or reservation. With regard
to the former, we suspect that Canada will encounter as
much diffieulty as it did in the case of the Invisibles
Code. You will remember that in that ease a compromise
was reached by which Canada undertook to carry out the
provisions of the Code "to the fullest extent compatible
with the constitutional system of Canada", and the OECD
Couneil, after recognizing that the provinces might have
Jurisdiction to act with respect to certain matters which
fell within the purview of tae Code, "noted" this under-
taking (see Annex for full text of Council decision). We
might add that although this compromise was approved by
Mr. Fleming, the then Minister of Finance, there is no
indication on file that the Department of Justice approved
it. Furthermore, the subject matter of the Code differed
substantially from that of the prasen} Convention and the
Council was evidently able to observe "there is only
a limited area of current invisible operations in which
Provineial actions might be relevant to the Code and be=-
lieving, moreover, that actions by Canadian provinces are
unlikely to have a significant practical effect on the
operation of the Code", This is clearly not the case

with regard to the subject matter of the Convention for
the Protection of Foreign Property, a point which has

been emphasized by the recent actions of the British
Columbia and Quebee Governments.

b & B Assuming that we are in sympathy with
the substance of the Convention, the practical courses
of action would appear to be the following:

(a) To instruct our delegation to sound out
the other OECD delegations as to whether
the procedure adopted in the case of the
Invisibles Code, excluding preambular
paragraph 5 of the Counecil ducision con-
cerning the limited provincial interest
in this subject matter, would be acceptable
in the case of the present Convention; or

(b) to append the federal state reservation at
the time of signature of this Convention.

000489

ecrene v 5

Document divulgué en vertu de la Loi sur I'accés & l'information



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés & l'information

il

In either event, we feel it is desirable to make a full
statement in the OECD Council of the difficulties that
this Convention ereates for us in view of the nature of
our constitution. Such a statement could presumably be
based on the statement made in the Couneil in connection
with the Invisibles Code of 1961, the text of which is
presumably available to you.,

]E'f, bR LINE Y BN O LD

Legal Division
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(Canada is not a party)

FEDERAL CLAUSE

In the case of a Federal or non-unitary State,
the following provisions shall apply:

(a)

(b)

(e)

With respect to those articles of this
Convention that come within the legislative
jurisdiction of the federal legislative
authority, the obligations of the Federal
Governmcn% shall to this extent be the

same as those of Parties which are not
Federal States;

With respect to those articles of this
Convention that come within the legislative
Jurisdiection of constituent States, provinces

or cantons which are not, under the consti-
tutional system of the federation, bound to

take legislative action, the Federal Govern=-
ment shall bring such articles with a favourable
recommendation to the notice of the appropriate
authorities of states, provinces or cantons at
the earliest possible moment,

A Federal State Party to this Convention shall,
at the request of any other Contracting State
transmitted through the Secretary-General of the
United Nations, supply a statement of the law
and practice of the Federation and its consti=-
tuent units in regard to any particular provision
of the Convention showing the extent to which
effect has been given to that provision by
legislative or other action.

Z X 2T XA XXEXXX

i § % Federal State Clause (approved by the Department of
Justice) drafted for inclusion in the Supplementary

"In

& (not incorporated

the case of a Federal or non-unitary State,‘

the following provisions shall apply:

a)

With respect to those articles of this
Convention that come within the legislative

Jurisdiction of the federal legislative authority

the obligations of the Federal Government shall
to this extent be the same as those of Parties
which are not Federal States;

L 2
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b) With respect to those articles of this Convention
that come within the legislative jurisdietion
of constituent States, provineces or cantons
which are not, under the constitutional system
of the Fedarazion, bound to take legislative
action, the Federal Government shall bring such
articles with a favourable recommendation to the
notice of the appropriate authorities of States,
provinces or cantons at the earliest possible
moment § :

¢) A Federal State Party to this Convention shall,
at the request of any other Contracting Party
transmitted through the Secretary-General, supply
a statement of the law and practice of the
Federation and its constituent units in regard
to any particular provision of the Convention,
showing the extent to which effect has been
gizgn te that provision by legislative or other
actlon.

XXXXXXXX

III. Federal State Clause suggested by the Deputy liinister
of Justice for inclusion in the drgtt Convention on

HEL 139

"No provision of this Convention shall be
deemed to impose any obligation upon any
federal state in respect of any matter
within the legislative jurisdiction of
constituent states, provinces or cantons
which are not under the constitutional
system of the federation, bound to take
legislative action".

Federal State Clause (Article 11) incorporated in the
Convention on the Recovery Abroad of Maintenance,

In the case of a Federal or non-unitary State, the
following provisions shall applys

(a) With respect to those articles of this Convention
that come within the legislative Jjurisdiction of
the federal legislative authority, the obli-
gations of the Federal Government shall to this
extent be the same as those of Parties which
are not Federal Statesj

(b) With respect to those articles of this Convention
that come within the legislative Jjurisdietion
of constituent States, provinces or cantons
which are not, under the constitutional system
of the Federation, bound to take legislative
action, the Federal Government shall bring such
articles with a favourable recommendation to the
notice of the appropriate authorities of States,
provinces or cantons at the earliest possible
moment;
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(e) A Federal State Party to this Convention shall,
at a request of any other Contracting Party
transmitted through the Secretary-General,
supply a statement of the law and practice of
the Federation and its constituent units in
regard to any particular provision of the
Convention, showing the extent to which effect

has been given to that provision by legislative
or other action.

XX XXXXXZX
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Annex D

DECISION OF THE COUNCIL

Regarding the application of the provisions of the Code of Liberalisation
of Current Invisible Operations to action taken by Provinces of Canada

THE CouNcIL:

Having regard to Articles 2 (d), 3 (a) and
5 (a) of the Convention on the Organisation
for Economic Co-operation and Development
of 14th December, 1960;

Having regard to the Corle of Liberalisa-
tion of Current Invisible Operations (herein-
after called the “Code”);

Having regard to the Report of the Com-
mittee for Invisible Transactions on the Codes
of Liberalisation of Current Invisibles and of
Capital Movements of 28th October, 1961, and,
in particular, paragraphs 18 and 19 thereof
and the Comments by the Executive Com-
mittee on that Report of 8th December, 1961
[OECD/C(61)37, OECD/C(61)73];

Recognising that in Canada individual
Provinces may have jurisdiction to act with
respect to certain matters which fall within
the purview of the Code;

Believing, however, that there is only a
limited area of current invisible operations in

107

which Provincial actions might be relevant to
the Code and believing, moreover, that actions
by Canadian Provinces are unlikely to have
a significant practical effect on the operation
of the Code;

Convinced that where instances of this
nature arise they will be settled in the tradi-
tion of co-operation which has evolved among
the Members of the Organisation;

DEcIDES:

1 5 To take mote of the undertaking of the
Canadian Government to carry out the pro-
visions of the Code to the fullest extent com-

patible with the constitutional system of
Canada,
2, This Decision shall form an integral

part of the Code and shall be attached thereto
as Annex D. It may be reviewed at any time
at the request of a Member of the Organisa-
tion which adheres to the Code,
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|

Your memorandum of March 13,

Glassco Report on Government Legal Services

M~

Your memorandum under reference mentions the
possibility of utilizing the Legal Planning Committee
for the co-ordination within the Department (and, perhaps,
with other departments) of negotiation of treaties, and
invites comments also on the questions raised in M%.
Driedger's commentary attacheguto your memorandum under
reference, The observations which fellow are necessarily
somewhat tentative and preliminary,

24 The points dealt with by Mr, Driedger which
are of direct interest to External Affairs would seem to
be:

(a) the desirability of utilizing the Department
of Justice in some way in order to influence the form
of international agreements in a way more compatible
with the requirements of Canadian domestic law;

(b) the role which the Department of Justice might
play in providing better legal services abroad;

(c) the desirability or otherwise of seconding
a Department of Justice officer to External Affairs teo
assist in the preparation of legislation and other
matters;

(d) the need for earlier notification to Justice
of impending treaties;

{(e) the desirability of establishing an international
law section in the Department of Justice; and

(f) the state of rglations between the Departments
of External Affairs and Justice,

(a) Utilizing the Department of Justice in some
way te influence the form of International

Agreements

3 The suggestion that the Department of Justice
be brought into the negotiations on treaties in some
Mr, Wershof fashion, (either in pre-negotiation discussions in Ottawa,
Mr, Mathew- or as part of the negotiating team, depending on the
son requirements) would Seem to be a sound one, This might
Mr, Kingstone
Mr, Copithorne

. waak
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create more difficulties than it would solve, however,

unless the Justice officers in question have some background
in international law, The problem seems to be two-fold

at present, stemming perhaps from too little knowledge

of our domestic law requirements on the part of the
negotiators and too little knowledge or receptivity te

the requirements of international law on the part of
officers in the Department of Justice, The implementation
of Mr, Driedger's suggestion on this point would therefore
seem to be tied in with his later suggestion concerning
the establishment of an international law section in the
Department of Justice,

ko On a connected point not raised by Mr, Driedger,
but one to which some thought might be given, is the
present procedure or lack of any in the negotiation of
treaties, A case in point is the commercial treaty now
being negotiated with the U.,5.5.,R, Legal Division received
almost no notice of the impending negotiations and as

a result difficulties are being encountered, Similarly
such interested Departments such as the Department of
Transport were not consulted, either when that agreement
was first negotiated or when it was renewed or when the
present renewal possibility arose (until Legal Division
brought them into the ficture). Negotiations intended

to lead to an international agreement, whether taking
place in Ottawa or abroad, should presumably take place
only after consultation w{th all interested divisions in
External Affairs and all other interested departments,

No doubt this is often done, but the practice should be
invariable, The active negotiating team should always
include a legal officer either from External Affairs or
from Justice or, in some cases, perhaps both, (The
Israelis, for instance, make extensive use of one of
their Justice officers in international conferences and
in treaty negotiations, and have found that the results
have been extremely favourable, not merely with respect
to the particular conferences or agreements in question,
but in terms of their overall long-term relations with
their Attorney Genera,) Another case in point is the
series of agreements concluded by the External Aid Office
which very often have direct Canadian domestic implications
which this Department is not competent to deal with,

Some efforts have been made to achieve better liaison
between External Aid and Legal Division but no satisfactory
solution has thus far been worked out,

5 Another related question which has been raised
by one of our critics,(lawford), is the lack of uniformity
amongst Departments in recording treaties, Several

other departments such as Trade and Commerce and, as I
recall ransport allegedly have their own treaty records,
which in some respects differ from our own records,
Presumably the External Affairs Treaty Register should

be comprehensive, including notation of all these treaties
also noted in the files of other departments, (An
examination might show this to be now the case, but
Lawford has suggested (in private conversation, that there
are international agreements to which Canada is a party
which are not known to us)., It would seem advisable

‘also that the treaty registers of other departments,

if it is felt that they are necessary, should follow the
pattern of our own, with regular checks made to ensure

the correctness of the information on their files,

Loaded
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(b) Better Legal Services Abroad

6. I am not sufficiently familiar with this problem
to comment on it except to concur in Mr, Driedger's

remark that the Department of Justice cannot by its own
officers give legal assistance in foreign countries

where foreign law is involved, It may be, however, that

a survey of the means used by our missions abroad and by
other departments having the need for legal services
abroad could show ways in which our methods could be
systemized and made more efficient,

(e) %econding of Justice Officer to
External Affajirs

Te The difficulties pointed out by Mr, Driedger
would seem to be real although not necessarily insuperable,
His view that legislation is not a major problem in the
case of External Affairs certainly seems correct as does
his point that the need for assistance on legislation
would not warrant the full time secondment of a Justice
officer, There are other functions which such an officer
might fulfil, however, for instance, if he were relatively
Junior and siated for later service in the international
law section in the Department of Justicej he could obtain
valuable training by being given assignments involving
mixed international and domestiec law, (such as our dispute
with B,C, over off-shore mineral rigﬁts), enquiries con-
cerning Canadian law, claims against foreign countries,
extradition matters, etec, There might be some merit,
therefore, in spite of the difficulties mentioned, in
considering whether a Justice officer should be seconded
to External Affairs,

(d) Earlier Notification to Justice of
impending treaties requiring domestic
legislation

8, The validity of this point seems obvious, It
bears out the need for a systemization of procedures on
treaty negotiations, Perhaps a system similar to that
developed for international conferences, of drawing up

a list at the beginning of each year, could be devised

for prospective treaties and renewals of presently existing
treaties, It would remain necessary, however, to maintain
a constant check on agreements, This could be done, as
suggested in your memorandum, by the Secretary of tﬁe

Legal Planning Committee, or by the Head of Treaty Section,
Presumably it would be necessary to make regular checks
with a co-ordinatiné officer in other departments also,

The Legal Planning Committee might be utilized with good
effect on substantive questions arising in connection with
prospective treaties, and could be expanded on an ad hoc
basis to include other departments as well as Justice,
where necessary,

(e) Establishment of International Law
Section

9. The range and depth of problems requiring
consultation with the Department of Justice suggests the

need for a cadre of officers in the Department of Justice
having day to day familiarity with principles of international

L sk
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law, The proposal ties in also with the suggestion that
the Department of Justice be brought into negotiations

on treaties in some way. Whether an International Law
Section is required or not is a matter for consideration,
There would be no point in having within the Department
of Justice a counterpart to our Legal Division with no
clear dividing line between the responsibilities of

each, Perhaps before passing judgment on this recommendation
we should elicit from Mr, Driedger some clearer idea of
the role he envisages for the proposed international law
section,

(f) Statg of Relations between Justice
and External Affairs

10, Our present relations with Justice seem reasonably
satisfactory, and there would be little point in raking

up past difficulties, particularly in the light of the
apparent trend towarés better relations,

Other Ouestions

1l, There are some other questions of relevance to
External Affairs which were raised in the Glassco Report
on Legal Services and which are not touched on by Mr,
Driedger,

The extensive involvement of other departments
in matters of international law and the lack
of collabora?ion amongst departments in this

5

12, Assuming that the Commission is correct on its
facts on this point it would seem to be up to External
Affairs to look into ways of remedying the situation. I
query, however, the need of "substantial reforms in the
E:esent organization and functioning of External Affairs
gal Division", and doubt that "what is required is a
reorganization® (3.416). I would agree that there is a
need to meet the "twin objectives of providing a focal
point for legal services in the field of international
law and at the same time promote proper liaison with the
domestic legal services", The present organization of
Legal Division lends itself readily to fulfilling these
functions. It may be that Treaty Section would have to
be expanded to take on additionsl lisison and co-ordinating

functions, but there would seem to be little reorganization
required éeyond that, The Commission makes the following
recommendations:

(a) that the permanent legal adviser should have
no responsibility for administrative or policy decisions
outside the operation of the division, and that his title
be changed to that of "General Counsel”,

13, I do not agree with either of these recommendations,
The Commission itself recognizes that "international law

is intimately bound up with high policy questions and
relationships with other nations" and that "there is need ...
to preserve a balance between policy considerations and

legal implications ...". This suggests that the legal

fianad
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adviser should not be divorced from the main stream of
departmental thinking and policy planning, but rather

the contrary, I see little advantage in isolating the

legal adviser from direct contact with and invelvement

in the "decision making process™ in the Department.

legal advice is to be useful it must be realistic, The
accusation which the Commission has levelled at the
Department of Justice as being overly acalemic, whether
justified or not, has not been directed at this Department's
legal advisers, The seeds of such a danger might, however,
be latent in the Commission's recommendation on this point,
It follows that the term "Legal Adviser", in use by many
other foreign offices, aptly describes the function to be
performed, which combines elements of both solicitor and
barrister, The position of Legal Adviser might perhaps

be likened more to that of an active practicing inter-
national lawyer rather than to a professor of international
law, (as the position seems to be envisaged by the Professors
of 1nternationa1 law responsible for the Glassco Commission's
recommendations on this point,)

(b) the establishment of a senior advisory counsel
position to be filled by a Department of Justice officer.

1k, The difficulties pointed out by Mr, Driedger

on attempting to integrate all legal officers would apply
in particular to this propesal, since the "senior advisory
counsel™ would apgarently have administrative duties within
Legal Division, The other functions which he would be
asked to perform, (acting as a clearing house on matters

of domestic law and on references to the Department of
Justice, and primary responsibility for initial drafting
of changes in legislation or regulations,) would hardly
Justify the seconding of a senior officer of the Department
of Justice, To the extent that there is need for a focal
point to which references from other departments on
questions involvin% international law might be sent, and

-a "central source for experts on treaty matters", it is
doubtful if the Department of Justice is qualified to
fulfil this function, As suggested above, a less senior
officer might perform a number of useful duties, but there
seems little merit in the recommendation as proposed,

(¢) the modification of the present policy of
staffing of Legal Division by the rotation of foreign
service officers, and the building up of a "corps of
specialists in international law permanently resident in
Ottawa and making a career in this special field of law."

15. One of the distinet advantages which is built
into our present system whereby Legal Division is staffed
in part by permanent legal specialists and in part by
rotating foreign service officers with legal training

is that this helps to avoid Legal Division becoming
isolated from the main stream of departmental thinking, -
Such a system, if properly used, can have the best of
both worlds, since the permanent specialists can provide
the necessary continuity and special expertise while the
foreign service officers can bring political experience
to the Division. Such a system builds up a corps of
specialists in international law useable not ongy in
Ottawa but in our missinons abroad, where their usefulness
can outweigh the advanta%es of the continuity which would
otherwise be provided, (Recent exasmples, for instance,

/ LA ] 6
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of missions where foreign service officers with legal
training have proven invaluable on particular problems
are New York, Washington, Paris and Geneva Disarmament
Delegation,) Particulariy at international conferences,
many international law cquestions turn as much on political
considerations as on legal, With the active eatry of
the Soviet bloc into le%al spheres this trend can be
expetted to continue., The department's needscan best
be met, it is submitted, by continuing to staff Legal
Division in part with permanent specialists and in part
with legally trained foreign service officers,

(d) other requirements of Legal Division should
be met by assigning foreign service officers qualified
to practice law posted for four to five year periods,

16, I am not persuaded of the need for those foreign
service officers serving in Legal Division to be gualified
to practice law, Actual experience practicing law, like
experience in other fields, can prove extremely vaiuable,
but_the qualification of having been called to the Bar
would scem an artificial one with little relevance to
the department's needg., As to the posting period, this
clearly is dependent upon a number of considerations, but
it is unlikely that many legal officers would be prepared
to serve in Legal Division for such lengthy periods
without in some way being compensated for such a utilization
of their special qualifications; this could of course
raise the whole question of additional compensation for
specialists,

{e) "that a strengthened Legal Division of the
Department of External Affairs assume responsibility
for co-ordinating international legal work of departments
and agencies and provide expert assistance required on
such matters as treaty negotiation",

17 This recommendation, to the extent that it is
not already fulfilled, seems worth following up, although

it will presumably involve the Department in increased
commitments which may necessitate larger staff,

J. A, Beesley

J, A, Beesley
(Secretary)

000502



: ; O/USSEA /M-"H - HEMJﬁnlscloséd under the Access to Information Act -

Document dwulgue en vertu de la Loi sur Faccés a Finformation

/( ( - RESTRICTED
t&wa, Hareh 19, 1963

A

Glassco Commission Repart'vbi. 2‘- Legal Servieoas
- Comnmentary dated December 21, 196gfby_

-You asked Legal nivision to comment on some
of the points in Mr, Driedger's commentary. As-Mpr, King-

“Stone 1s 111, there may be some delay in Legal Division

submitting 1ts views. In the meantime I should like to .
offer my own comments on pages 26 and 27 of Mr. Driedger's

commentary, where he discusses the negotiation of
—treaties. He says in part: :

"I am not satisfied that canadian negotiating
teams are receiving the advice on local law that
they should have, a1so some international agree-
ments are so badly zed that the preparation of
implementing 1egislation becomes 1mpcssible. aile

"p system should bé developed whsreby lawyers
from the Department of Justice will be part of a-
-team negotlating international -agreements. This -
has not been possible until now, first, because
we lack the necessary staff, and seecondly, the
Department or agene eharged with the adninistra-
tion of the law to negotiated has not. aluays
welcomed us.™ |

2. - Before discussing his préposal that 1auyers
from the Department of Justice should be part of a team
negotiating international agreements, I think that it

18 necessary to go back & couple of steps and congider
whether our own Légal Division is being permitted to
play a reasonable part in the negotiation of agreements.
If our Legal Division i1s not playing an appropriate part,

1t will be necessary to remedy this defect before we

figure out just how the Department of Justice should
- be brought into the operation, Section 318. 1 of the
Departmental Regulations says in parts

j;Legal Division

Mr.,

Mathewson (cohmittee on Adminiatration) ; : v B
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"The Legal Division should be consultea on
the drafting of a zroposed international agreement at
the -earfliest posslble stage in the negotlations,
Before an agreement isloncluded it should be approved
in its final form by the Legal Division. . . When
the agreement 1s negotiated in Ottawa, the Bhad of the
Legal Division ought to be consulted on the advisabili-
ty of assigning a legal officer to attend the meetings

It is my impression that this provision-ia_not always
observed. Legal Division 18 not in all cases consulted

by the action division at an appropriately early stage,
We had an example of this only a few days ago when Econoaic
Division consulted Legal Division about the proposed
renewal of the Trade Agreement with USSR only after
negotiations with the Soviet delegates had commenced,

The first trouble is therefore that action divisions

are not seeking legal adviee at an appropriate stage in
most cases. This is complieated by the fact that, in
some treaty negotiations, the r8le of our Department

as a whole 1is very slight and the action division in
this Department does not have much to say about the
manner or content of the negotiations, which are errective-:
ly in the hands of another Department. ‘ <

3. It seems to me that a determined arrcrt, hlesaed
by the Under-Secretary, should be made to ensure tl t '
the letter and spirit of section 318.1 are observed.

It may not be too difficult to bring this about !hen X

“negotiations are conducted in Ottawa; I think it will
prove more difficult when negotiation, espeeially for

a. bilateral agreement, takes place in a foreign eountry.

Y, we can ensure the reasonable partieipation

of the Legal Division in the preparations for a treaty

‘negotiation, it should then be possible to give more:

thought in each case to the interests of the Department

. of Justice. However, it seems to me that th:nsroposition
-as stated by Mr. Driedger is much too broad would

be unworkable and wasteful of menpower even if the

Department of Justice had the necessary staff.

-5,. 3
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B Let us leok first at typical multilateral -
agreements prodnped ‘under the ausplices of the UN,
Such an- agreement may emerge in draft form after years
of labour by the International Law Commission or the
- Commission on Human Rights or one of the other commissions
of the UN, ' Presumably Mr. Driedger would not expect
‘officers of his Department to take an actual share in
negotiations at thls stage; on the other hand, 1t is
perfectly feasible and desirable for Justice to be
represented on interdepartmental committees in Ottawa
~ eoncerned with such work; they are so represented in
the Interdepartmental Commlttee which prepares briefs :
for our delegate to the Human Rights Commission. After
a draft agreement has been produced by one of the bodies
. referred to above, 1t may be sent to a special diplomatic
conference as was the case with the Law of .the Sea or
it may be debated and adopted in the General Assembly
itself, I shall be surprised if Nr, Driedger really
~thinks that his Department should have been a member
~of the delegations to the Law of the Sea Conferences
or if he thinks that a member of his Department should
be attached to the delegation to the General Assembly
ghgg a draft convention on, say, Human B&ghts is being
ebated.

6. Hhen we look at multilateral agreements in
the flelds of patents, copyrights and narcotics, I am
fairly sure that we will similarly find that 1t would
not be worth-while or sensible for the Department of
Justice to be a member of the Canadian delegation at
eachof the successive stages of preparation. ‘When we
turn to bilateral agreemenbs, I think it will be found
that only a few provisions of a few agreements have raised
the possibility of requiring implementing legislation in
Canada. Clearly there ought to be discussion with the
Department of Justice at an early stage in respect: of
such clauses but it does not necessarily fMlow that bha
Department -of Justlce sheuld be a2 member. or th¢ ¥
Anegotiating team.
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I suspeet that Mr. Driedger 1s not too well

’ of the procedures and the
involved in the negotiation
of agreementss When he speaks of Justice being "oart
of a team negotlating international agreements” 1€
sounds to me as if he is thinking of a relatively slimple

and brief negotlatlon,

O, If we can ensure that our own Legal Divislon
15 eéonsulted at an early stage of preparation for
eventual drafting or negotiation of an agreement,

1t should then be the rule that the Legal Division

should inform and consult the Department of Justice
1f there is the remotest possibility of implementing
legislation (elther by statute or Order-in-Council)
being required. This being done, there could be
discussion between our Department and Justice at all
stages of preparationy If, in a particular case,
Justice thought that {E ought to have a representative
on a drafting team or & negotiating delegation, 1 see
no- peason why this could not be arranged (subject to
the need of this Department to hold down the gize and
therefore the cost of delegations going abroad).

Ts
informed on the complexlly
length of time frequently

BJ Ll “%2 o -
ML EREMOE

%I.H'W.
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Minutes of Legal Planning Committee Meeting
of Marech 11

Present at the meeting were: Mr, Cadieux
(Chairmen), Mr, Wershof (Ass't, Under-Secretary)
Mr, Kingstone, Mr, Copithorne (Legal Div.), Mr, frutt
(D,L,(1) Div,), Mr, Wilgress (Economic Div,), Mr, Nutting
(U,N, Div,), and Mr, Beesley (Secretary).

The first item discussed was the question of
Canadian accession to the OECD Convention, . Wershof
enquired as to why the Convention was not more universal
and why it had been raised in the OECD forum, Mr,
Wilgress confirmed that it had been felt in some quarters
that one of the disadvantages of the Convention was its
limitation to certain states and the fact that it arose
in that particular forum,

Mr, Cadieux pointed out that there were a
number of questions which might require consultation
with the Department of Justice, whose past position had
been that they did not like to consult with provinces
on treaty questions, since this could develop into a
constitutional practice, and that in a case like this
a commitment by a provincial government might not bind
its successors,

My, Wershof suggested that on the point which
had been raised by the OECD Delegation that the Convention
did not seem to present federal problems for the U,S.A,,
that the U,S.A, does not have Canada's constitutional
problems respecting treaties, Mr, Wershof enquired as to
why there was opposition in OECD to a federal state clause
such as had been included on invisibles, Mr, Wilgress
explained that there was a feeling that such a clause
would render the Convention considerably less meaningful,

A brief general discussion of the merits of
acceding to the Convention then ensued. The Chairman
summarized the points agreed on, namely, that

(a) if a sufficient number of underdeveloped
countries supported the Convention and

(b) if a federal state provision similar to that
on invisibles could be obtained, then Canada could participate
in the Convention,

Mr, Wershof suggested as a third point that if and when
after a study of the Convention on its merits it appears
acceptable, we might then inform the provinces concerning
ite It was agreed that the delegation be so informed and
instructed to raise points (a) and (b). It was also
agreed that these instructions be cleared with other
departments such as Trade and Commerce and Finance, and
that at a later stage Finance, Economic and Legal Divisions

/‘ ...2
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should consider the Convention clause by clause with
a view to providing detailed comments for the delegation,

The next item considered was the proposed
government comments on the four cuestions arising out
of the Sixth Committee "Friendly Relations™ Resolution,
Mr, Nutting explained that Mr, Jay had requested that
substantive discussion be deferred until his return from
leave unless there were any strong views on any particular
aspects of the draft paper prepared by U.,N, Division on
three of the principles, It was agreed that this question
would be deferred for consideration along with a similar
paper by Legal Division on the peaceful settlement of
disputes.

The next item considered was that of sovereign
immunity of foreign state-owned trading ships. Mr.
Beesley outlined the background on the question as it
had arisen in the Cuban ships case and its possible
relationship to the security threat posed by Soviet
trading ships,

A brief general discussion occurred on the
merits of continuing to adhere to the classical or
absolute theory of immunity and it was agreed that a
position paper should be developed reviewing the problem
and recommending against continued adherence to absolute
immunity, and that the views of interested divisions
should be sought,by a date to be specified in the paper,
after which other departments should be consulted,

An item not on the agenda was then raised by
the Chairman because of its possible relationship to the
sovereign immunity question, namely, the problem of
illegal use of radio by Soviet ships in Canadian ports,
In the Chairman's view the question of sovereign immunit
could be bypassed by raising the problem with the U,S,S.R,
Embassy instead of attempting to take direct action against
the ship in question, It was agreed that this course
would seem desirable,

The Chairman asked that Legal Division prepare
a paper on the question of access to Canadian ports by
Soviet ships, such as the fisheries mother ship in
question, and that the status of Soviet ships in port
should also be examined, as well as the possible relevance
of reciprocitye.

The next item discussed was the wording of the
proposed new Canadian declaration accepting compulsory
jurisdiction of the International Court, The Chairman
stated that he favoured the wording which had been pro=-
Egsed, in the memorandum circulated prior to the meeting.

» Kingstone stated that it was not clear from the
Cabinet minutes whether Cabinet intended that a totally
unconditional declaration be made or that one intending
reciprocity (such as that suggested) be made, Mr, Beesley
explained that Mr, Sicotte had followed up this question
when Mr, Kingstone had raised it earlier, and had found
that the first decision of Cabinet was in favour of
the kind of declaration set out in the discussion paper,
although the minutes of a later decision of Cabinet (on
the question of timing and of introduction by Mr, Genser
in the U,N,) could be read as altering the earlier
decision, DMr, Wershof expressed doubts as to whether
Cabinet had the specific issue of reciprocity in mind
on the second occasion, Mr, Cadieux stated again his own
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preference for the formula suggested, since this would
leave no doubt as to reciprocity, while still being as
acceptable publically, or very nearly so, as an absolutely
unconditional declaration,

The next item discussed was state succession.
The Committee had before it a working paper on this
subject describing the requests of the Secretary General
for materials evidentiary of state practice with regard
to the succession of states which had acquired their
independence since the Second World War. It was agreed
that as Canada has not been directly concerned with this
subject (it being felt Newfoundland was not a case in
point) the Secretary General should be infermed that
we were unable to provide material which might be useful
to the I.L.C, as evidence of state practice on this
sub ject,

7

Je A, Beesley
(Secretary)

ce.cse Mr, Cadieux
Mr, Wershof
Mr, Kingstone
Mr, Copithorne
Mr, Nutt (D,L,(1) Div,)
Mr, Wilgress (Economic Div,)
Mr, Nutting (U,N, Div,)
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- areme The attached memorandum dated October 31, 1960
Agaéég?aﬁm/ discusses the doctrine of sovereign immunity and its
relevance to a recgnﬁ ganadian court cage invo%vin a
ety dispute over some C,N,R, ships sold to Cuba, he Qupreme
daz““%A?a“” Cougt”sf‘eanadg handed down judgment in the case on
ww»u?/géeiﬂé June 11, 1962 upholding the immunity of the ships in
I hcal g Sl mestion on the grounds that they were owned by a sovereign
Ditiseriy | éuae b’  gtate recognized by Canada, The decision did not touch
A 7l poi74#oon the guestion whether immunity extends Lo property owned
by a foreign state and used only for commercial purposes,
since, according to the reasons for judgment, there was
no evidence produced as to the proposed use of the ships,
The legal position remains, therefore, as outlined in the
attached memorandum of October 31, l9é0, that Canadian
courts continue to uphold the classical or absolute theory
of immunity, while indicating some doubts as to whether
it applies to state-owned trading vessels,

A%;/ﬂuﬂ&dﬂg

24 As you will note, the political divisions were
requested in the attached memorandum of October 31, 1960
for their views as to what kind of a certificate shoeuld

be issued, should a request be received from either

party in the Cuban ship case, While most divisions did
not reply, Latin American Division stated its view that

a certificatce rejecting immunity would be untimely and
could jeopardize Canadian relaticns with Cuba and hence

a certificate confirming the immunity of the ships in
question should be issued; Commonwealth Division suggested
that the issue be avoided by confirming recognition of

the Cuban Government and leaving the implications for

the Court to decidej and Buropean Division recommended
that a certificate be issued which stated that the doctiine
of sovereign immunity did not extend to foreign state-
owned trading veesels,

3e As pointed out-in the attached memorandum, there
are a number of phkssible ways ef bringing about a change

in the Canadian position on this question, such as accession
to the Brussels Convention, the publication of the
department's views in a form similar to the "Tate letter"
issued by the State Department, or by issuing a certificate

CIRCULATION

ﬁr. We sﬁof
r, KingsStone
Mr:#cigithorqe 3 / ---2

g

Ty
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in an appropriate court case, \Whatever means might be
decided on, there would seem to be good reason to abandon
our adherence to the classical or absolute doctrine of
immunity with respect to foreign state-owned trading
ships,

{./5. Beesley,
wecretary,
Legal Planning Committee
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. The Departument has been keeping a watchful
eve (through an arrangement with the Judge Advocate's
Office) on a court action being heard in the Admiralty
Division of the LBxcheauer court.in Halifax. Recent
developments in the case, which concerns seven shins
sold by the C.W.i. to Cuba, indicete that the Department
may receive a recuect for a certificate coafirming that
fhe Ships ere immune from suit. The response which
the Depsrtment should moke to such & reouest, il and
when received, would anvear to turn on two guestions:

(a) Does the doctrine of sovereign immunity
extend under Canadian law to a Toreign state-
owned trading vesscl, and

(b} To what extent should the Department
attempt to zuide the court on this question,

2.5 These cuestions, which involve political and
econonic considerations z& well as legal issues, are
———— goné into in the attached memorandum, the conclusions

of which may te summarized as follows:

> : (a)  International law is unsettled as to whether
or not the doctrine of sovercign immunity applies to
foreign state-owned trading vessels. DBritish and
Canadian courts continue to uphold the classical or
absolute theory of immunity but there are indications
that they may soon begin to follow the trend apparent
in recent U.S. decisions towarcds a more restrictive
view of the doctrine;

~ (b) '‘There is a class of facts which are conveniently
called "facts of state" (such as the status of a divlomat,
recognition of & goverament or the existénce of a state

of war) the determinstion of which is accepted by the
courts in all three countries as being solely in the

hands of -the Lxecutive. British courts do not treat the
immunity of a state-owned trading ship as a "fact of
state, while American courts do, in each case the court

CIRCULATION being influenced to a large extent by the approach to
Sl S the cuestion taken by the Zxecutive. dIn the only
U.S5.A. Div, :

Dot ol Dive o
Commonwealth| Biv,
Far Bastern Piv.
ljiddle Zastepn Div. v9e2
Zuropean Div}
Bconomic I Div.
Havana
Latin Ameridan Div.

Ext.326A (6
/%) 000512
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Canadian precedent where the practice followed is cléar,

the American rather than the British practice was adopted,
and the question was, in effect, treated as a "fact of state"
(the court accepted the Uepartment's"suggestion" filed
through Justice Department as determinative of the issue).

34 It can be seen therefore that the Department is

in reality in a position to predetermine (or not, as it

sees fit), the outcome of the Cuban and other similar cases on
the basis of policy, or at least non-legal considerations.,
With this in mind we are sending conies of this memorandum to
all the political divisions and Lconomic I and Defence
Liaison I Divisions asking for their views as to whether, if

a request is received, a certificate should bLe issued:

(a) confirming the immunity of the shivps in guestion,
or ;

(b) merely confirining recognition of the present
Cuban Government and leaving the question of
immunity to the court, or

(¢) exvlaining to the court that the Uepartment
considers that sovereign immunity should no longer
be considered as extending to foreign state=owned
trading vessels,

Le It should be mentioned that although the court would
normally accept the Department's certificate as determinative

of the issue it purports to deal with, the. court might choose

to disregerd a certificate along the lines of paragraph 3(c)

above.
45(4A 5, We propose, if you agree, to consult the Department
of Justice on this question, and we should be grateful for

your instructions as to whether other Uepartments should
also be coasulted before a decision is reached.

D rtrecti brdurdiey L Wz [:J 5 fz:w-uflj _tz_»_vﬁ
DBl i Oininiss el T sohis

«-\ﬂ@ \_,j_,,\ o
: Legal Division
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of C.N.,R, Shins.

e have been notified by the Deruty Judge
Advocate General that the Solicitor for the plaintiff
in an action now peanding in the Admiralty Livision
of the kxcheauer Court in Halifax intends to approach
the Department on the question of Canadisn recognition
of the sovereign immunity of the Renpublic of Cuba,

———— As'you wlll note from the attached report dated
October 6, (innex "A" to this memorandum) which was
received by the Devuty Judge sdvocnte General from
his reprecsentative in Halifax, the plaintiff's
Solicitor indiczated that he would inquire srhether,
in the lieht of recent revorts indicating that Cuba
does not recognize the dirplomatic immunity of the
U.5, Embassy employees in Guba, Canada is still
prepared to recognize the sovereipn immunity of Cuba,
The nlaintiff's Solicitor may have since dropoed
this idea as a result of recent developments in
Canadian-Cuban (as distinct from U.S5.-Cuban) relations,
but should he zsk for a certific:ate confirming thet .
these shiv»s are immune from suit he could raise issues
with legal, and political and economic implications,
The resnonse of the lepnartment to such a reaquest would -
turin on two cuestions:

(a) Does the doctrine of sovereign 1mmunlty
extend under Ceznadian law to foreign state-
ownhed trading ships, and

(b) . to what extent shoulc the Department
attem»t to determine this ocuestion, and
to what exbtent should it be left to the
Judiciary.

2l The bockground to the court sction was set
out at soume length in the report from the Ueputy Judpe
Advocate  in Balifax, (referred to you on September 2u,)
but it may be of assistance in considering this
vroblem to restate the facts bricily,

I FACTUAL SACKGHROUND: ’

CI1RCULATION

Lecal Adviser A, Status of Yarties Involved

15, Qqn. Div.

M el DIV, 3 In 1954 the baban Government Set up a company

Commonwealth |Div, kaown a5 the Banco Cubano del Comercio Lxterior (Cuban
Far Lastern Uiv,

Middle Eastein Div,

udlopean Div, D
Econoniec I Dilv.

Havana

Latin Americpn Div, |
Ext.326A (6/56) 000514
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Bank of Foreign Trade) for the purnose of assisting in the.
development of Cuban foreign trade. Later, in 1958, when
Banco ran into difficulties in the operation of Cuban
shinping, a company called the Flota lMaritima Browning

de Cuba was incorporated in Cuba for the purpose of
acquiring and operating the various shins being vnurchased
and built for Banco. Subsequently, on August 19, 1958
Danco purchased 8 shins from the Canadian (West Lndies)
Steam Ships Ltd., On the same day Banco leased the shivs
to the Browning Company for a 7 year period on a lease
purchase basis, the lease payments to be anplied against
the murchase nrice should the Browaning Company exercise
its option to nurchaze them. DBanco was to pay Tor the costs
of the survey and the repairs made to shins,-Cuban crews
were to be empnloyed on tnem, and both parties agreed to
submit to Cuban courts, renouncing any other jurisdiction.

ko At the time of the jpurchase the ships were strike-
bound in Halifax, but Cuban crews flown into Halifax crossed
the picket lines, and were able to take one of the ships to
Baltimore. As a result, the International Seafarer's Union,
through sympathetic strikes, tied un Cuban vessels in various
ports of the world. The Cuban Government (still the

Batista Regime) declined to intervene in the Canadian case,
as requested by the Browning company, and the remaining

Cubean crews were takea back to Cuba.

?. The other seven ships have ever since remained in
lalifax. By now they have reached such a state of disrepair
that it has been estimated by the ilaritime Commission that
the cost of putting the vessels in satisfactory operating
condition is as great as their sale price, and they are

now worth little more than scrav in value,

B ngal Proceedings

6. The Browning Company has now brouasht an action

in the Admiralty Court in Halifax azainst Banco, (and also
the ships themselves, as is possible in Admiralfy proceedings)
for the costs, repairs, wages and loss of profits. The

court is still considering the preliminsry gquestion of
jurisdiction; (Mr. Justice Pothier having fallen seriously
ill, his finding that the coucrt did not have jurisdiction

has been set aside and the case is now being heard anew. )

F One of the material allegations by the defendant
Banco is that Banco transferred its interests to a Cuban
Government Uepartment and that since the ships are the
proverty of tne Government of the Republig of Cuba, they

are not subject to the jurisdiction of a Canadian court
on the grounds of sovereign immunity.

8. The IZrowning Uompany had previously comaenced
action in a U,S, court with respect to the ship in
Baltimore and the court there found it had jurisdiction to
consider the matter. Certain technical arguments as to
the cuestion of Admiralty jurisdiction over the gquestion
of sale and leasing of ships were raised in contesting the
U.S, court's jurisdiction, and the provision whereby the
parties apreed to sub.iit to Cuban courts was also raised,

but the doctrine of sovereign immunity was not pleaded
0003
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(although the Attorney for Banco came close to doing so
in one of his objections, namely: that the Interventor
appointed by the iepublie of Cuba had not authorized the
action),

D The court in its judgement relerred to the
unfriendly attitude of the Lastro Regime to the U,8, and
to the unlawfulness of takeovers of other commercial
undertakings, and one of the foot notes to the judgement
consists ol the text of a statemeat issued on January 11,
1960 by the U.S. State Uepartment denouncing the seizures
of American-owned property by the Cuban Government. The
court states also at one point that:

"1t is very doubtful whether libelant could hope to
obtain justice din tuba., That 18 the dominant factor
to be considered in other cases where such doubt exists!

The U.5. decision does not therefore cast much lizht on
the present action in the Vanadion court,

C. Department's Interest in the Case

10, The case has come to the attention of the
Department in several ways, Ia June of last year the
Cuban Embassy requested that the contract of sale be can-
celled and the money already naid be avplied towards the
purchase in Canada of agricultural eguipment. This request
was turned down, presumably on the grounds (not communi-
cated to the Cubans) that the Cubans knew when they
purchased the ships they were strike-bound.,” The C.N.R,
indicated at that time that they had little or no interest
in the matter, since the nayment of the vurchase wrice is
guarsnteed by the Bank of America Internationsgl and the
instalments are being made according to the contract.
Subsequently, after the commencement of the court action
the Cuban fmbassy requested a certificate coanfirming that
Canada recognizes the Castro Regime as the lezitimate
goverament of Cuba, In the event the certificate was not
issued since the Judge did not require it. lore recently
the Department has been giving consideration to the possi-
bility of the Castro government taking reprisal measures
against Canadiazn interests in Cuba to recover the losses
cn the C.N,R, ship sale, %Thus far no such action has been
taken, nor, so far as we know, is it likely, at least under
the Castro regime, The question of sovereign immunity

has now been brought to the attention of the Lepartment,
although not as yet by the solicitors for either side.

(It should be borne in mind also that althouszh the gquestion
128 not yet arisen, the nossibility exists that Cubz might
attenpt to take legal proceedings against the C,N.R, for
non-completion (i.e. non-delivery) of the contract,
Presumably 2 zood defence to such claim is that the Cuban
were aware ot the time of the contract that the ships were
strike-bound; in any event this question will not be
considered here,)

JI LEGAL TSSUES:

4, Heegoanition

15 '8 The nreliminary oquestion as to whether Canada
recoghizes Cuba's sovereign immunity presents neo difficulty

ey
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since Canada snecifically recomnized the Castro Repime on

the 3th of January, 1959 (see a conv of our note number 2

of Januarv %, 1959 from the Embassv in Havana attached).
There arnears to bhe no ohjection therefore to the giving

of a certificate to that effect at the reouest of Counsel

for the Cuban interests, or the Cuban Lmbassvy here, should
that channel be used. (See the attached cony of our (Annex "B")
memorandum of August 18 which considers this nuestion).
However, should the ocuestion eventually rut to the Devartment
ask vhether the doctrine of sovereipn immunitv extends to

the shins in auestion, the natter is not so simnle,

B. Sovereirn Immunity

(1) Basis of the Doctrine

Y 4 The doetrine of sovereign immunitv arises, according

to most text writers, as a consequence of state ecuality,
from which it follows that no state can claim furisdiction
over another:

"This rule anplies not only to actions brought
directly against foreisn states, but also to
indirect actions, as when, for instance, a suit

in rem is brourht against a vessel in the nossession
of a foreismn state, Although, in givine effect

to this rule, courts occasionally refer to the
'comity of nations' as the basis of their
decision, the rrincinrle of sovereisrn immunity-

.of states from the ijurisdiction of the courts of
other states has in effect been treated by courts (1)
of most countries as a rule of international law."

X35 Ornenheim ¢oes on to noint out, however, that

the increasing n»ractice of esovernment ownershir or control
of merchant ships, eitherfor rurroses connected with ;
rublic services, such as the carriare of the mails or the
manacement of railwavs, or simplv for the nurrose of trade,
has led to swome douhts as to whether thev are entitled to
the immunities which are enjoyed bv men-of-war, and the
practice of the courts of different states in this matter
is far from heines unifornm.

(2) The Doctrine as Apolied in British Courts

1L, Although British Courts have continued to

uphold th?z?octrine of immunity of state-owned trading
vessels, the state of the law in the United Xincdom

is not altogether certain in the liesht of the view exnressed
by three of the five indees in the House of Lords in

The Cristine (3) that English law was not settled in favour

ceed:

(1) Lauterracht's Onpenheim, %th Edition at 266 and 267.

(2) The Porto Alexdandre, / 1920/ p. 30; 89 L,J. adm. 97,
The Parlement Belre (1820) L,R, 5 P.D, 197, The
Cristine =A, UL, LAs, /719347

(3) 119387 A.C. 475,
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of the immunity of government-owned trading vessels despite
lower English court decisions so holding. At least for

the time being however, English common law continues to
recognize the doctrine in its classical or ahsolute form.,

(3) The Doctrine as Applied in U.S, Courts

15. The U.S. courts have also continued ﬁTtil recently
to uphold the classical view of the doctrine,( bu? }n a
1945 decision (The Republic of Mexico v. Hoffman,) 9) the

~U.S. Supreme Court refused to a2llow immunity to a vessel

owned by a foreign goverament, (but not in its possession

and service), where the Department of State did not expressly
recognize that vessel's immunity. In a subsequent (1946)
decision a U.S, court refused to allow the claim of sovereign
immunity made by the Canadian Government with respect to

a Canadian ship operated by z Canacdian Government corporation
with the statement:

"The court denies the claim of sovereign immunity in
this case primarily because the Canadian Government's
interest in the transaction was not aanything other
than an indirect interest in the ordinary commercial
operation of a merchigy vessel owned but not possessed
by that government",

The present state of American law in this question is there~
fore uncertain and confusing, but the weight of authority

in the U.5. now seems to be in favour of the restrictive
theory, i.e, against recognition of sovereign immunity with
respect to "private acts". (This change in U.S. law, if

it oroves to be that, will have come about:largely as a
result of U.S, State Department intervention in certain
cases; this will be discussed further below).

(4) The Doctrine 2s Applied in Canadian Courts

16 There are only two Canadian cases on the question,
each of them, unfortunately for the certainty of the law,
decisions of single Admiralty Judges: In both cases the
doctrine of sovereign immunity was applied to a state-~
owned trading vessel., The first cdecision (Brown v, The
Indochine)7was made at @ time (thirty-seven years ago)
when there was coansidersbly more certalinty in the law

on this question. The case concerned a ship owned and
operated by the government of Indo-Lhina on a, commercial
pursuit. After stating the recognized rule that "the
person and wroperty of the bovereiga are exempt from the
jurisdiction of the courts, " Macleanan L.J.A, vent on to
consider the allegation that the rule did not apply when
the libelled ship eangaped in commercial asdventures, He
then went on to make an exhaustive review of British and
U.S. case law on the subject, and concluded that they

ae D

(4) The Schooner Exchange 7 C,R.H, 116; The Maipo (1918),
259 Fed, Rep., 307, Lhe Pesaro, 271 U.S. 562; 4L6SCT 611,

(5)° 324 U.S. 430,
(6) The Beaton Park (1946) 65 Fed. S, 211

(7): Brown vs. The Indochine (1922) 21 Ex. C.R. LO6
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"the general principle that immunity from arrest
of a foreign state-owned ship is not affected by
the vessel being used for trading purposes and
as a cargo carrier, that it matters not how the
vessel 1is being employed and that & Sovereign
State canaot be imvleaded indirectl¥ ?y proceed-
ings in rem against its property'". 8

It should be noted that this case vpreceded the British and
American cases casting doubt on the doctrine's application
to commercial matters.

17 In Thomas White vs, The Shin FFrank Dale (9) the
case involved a ship owned by the Govérnment of the United
States and operated under a charter party between that
Government and YWest India Sales Limited for commercial
purposes., The Canadian Admiralty Court Judge did not mention
the earlier Canadian decision in Brown vs, The Indochine
but came to the same conclusion on the b2 iéf of the British
House of Lords decision in The Cristine iiq the United
States Supreme Court decision in The Pesnro. He voiced
some misg1v1ngs about applying the doctrine, however, in
the following passage:

"Tn The Cristine case the Courts held that the
immunity claimed extended and applied to ships
engaged in tradé and belonging to a foreign
sovereign state. The desirability of modifying the
accepted rule so far as it concerned trading ships
was pointed out by some of their Lordships and
partlcularly by Lord Maugham, but the House was

of opinion that in the case fne immunity was
properly claimed, That seems to Le the principle
applied in the United States: Berizzi Bros, Co.
vs, S,8, Pesaro, and unt%izihanged must be
accepted by our Court."

Apart from the doubts which the courts themselves seem to
entertain on this ouestion there is a considersble body
of eriticism by text writers of the absolute or classical

ooial

(8): “op €itey. at pe LRk

(9) Thomas White vs. The Ship Frank Dale / 19467 Ex. C,R, 555.
(10) op cit.

(11) op cit.

(12) [719467 Ex C.R, ‘at p. 556.
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theory of the doctrine of sovereign immunity (13). It

can be seen therefore that international law on this sub ject
is in a state of flux, and although Canadian law still gives
effect to claims to immunity of state~-owned trading vessels,
there is reason to believe the law may in the near future
undergo a change in favour of the restrictive theory,

JII POLITICAL ISSUES

A, Implications of Applying or not Applying the Doctrine
of Sovereign Immunity :

18, Apart from the political implications vis‘a vis
Cuba (and Canadian interests there) should it be held that
the doctrine of sovereign immunity does not apply in this
case, the question has other implications. For instance,
the question of the immunity of a Canadian Immigration
official is presently before an American court in the
Thomson case; since the issue there is an extension of this
samé principle a decision that an exception exists under
Canadian law could conceivably embarass us in that case,
Apart from such immediate considerations however, is the more
long term cuestion of the possible commercial effects of

a decision one way or the other. The cuestion arises as to
whether it is in Canada's interest to continue to apply the
doctrine in its classical or absolute form or whether the
time has come to adopt the more restrictive view.

B. Role of the Executive in Applving the Doctrine

1R Ry There is a class of facts which are conveniently
called "facts of state" the determination 6f which is solely
in the hands of the Crown or the Executive, Examples of such
"facts of state" are the status of a diplomat, recogTiﬁ}on ‘
of a government or the existance of a state of war, 2

5 el

(13) W. Friedman, The Growth of State Control (1938) 19
British Year Book of International Law, 119; F.A. Mann
(1955), 18 liodern Law Review 184, See also the note
on The Republic of Mexico vs. Hoffmann by Bishop in
his Cases and [laterials on International Law, 1953
edition at page 443, and the comments by St, J, Mac~
Donald in his article on Public International Law
Problems arising in CanadTan Courts, in the University
ol Toronto Law Journal, Vol, 11 No. 2, 1956 2t pp. 239-
240, and his comment on Rahmintoola vs, Nizam of Hyderabad
[&19527 3 All. L.R. 441, (a decision in which the House
of ‘Lords unenimously allowed the State of Pakistan to
ward off a claim for a debt situated in England on the
grounds of sovereign immunity) appearing in Vol, XXXVI
1958 Canadian Bar Review,

(14) Halsbury, Laws of Englend, 3rd edition, Vol, 7, section
603 beginning on page 255: Moore, Digest of International
Law (1906) Vol, 5 paze 243: ~J, MacLeod Hendry in Sover-
eign Immunity from the Jurisdiction of the Courts Power
in the Canadian Bar Review, Vol. 36 number 2, May 1958
issue at page 163
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These questions are considered by the courts as political rather
than judicial questions and it is a well established principle
that British and American courts will rely on the statements

of the Lxecutive organs of Government in questions involving

the conduct of international relations.

(1) Role of the lixecutive in the United Kingdom

207 The practice in the United Kingdom is that the
court will request from the Executive a written answer

to questions involving "facts of state", and the certificate
issued by the foreign Office is treated as coaclusive, the
courts taking judicial notice of the facts as stated.

27 Halsbury does not list the guestion of immunity

of a shin ameng the examples he gives of "facts of state",

and & reading of the cases suggests that the United Kingdom
Foreign Office appears to take a rathsr restrictive
internretation of their role in cases involving this question.
Their position is illustrated by the following excerpt from
a House of Lords decision as to whether or not the doctrlne
aprlied to a ship owned by Portugal

"The Foreign Office stated the precise facts as then
existing in regard to recognition by His Majesty's
government by the decision of which recognition is
given or withheld. The ovestion of law left.to the
court was what was the ef ec? of those facts on the
issue before the court."

There do not appear to be any reported cases where the
Foreign Office has intervened on the substintive issue of
immunity of a ship.

(2) Role of the Executive in the U,S,

220 The procedure for raising a claim of immunity hes
been before American courts a number of times; the courts
make a distinction between a "suggestion" filed by the
parties and one filed by the Department of State; either

or both could he filed, but the Fformer was reviewable while
the effec% gf the latter was conclusive for practical
purposes In practice the U.S. State Department takes
a different v1ew of its nosition to that taken by the
United Kingdom Foreign Office and is prepared to voice a
"suggestion” as to vnetheI ?r aot diplomatic immunity applies
to the ship in question ( The rationale of the U,S.
State Department position was set out as early as 1918 in a
letter to the Attorney General of the United States, dated
November &, 1918, from Secrctary of State Lansing, in which

0-09

TI5) Lord uright in the Arantzazu Mendi [fl9327 D37
(16) The Navemar (1937) 303 U.S. 68

(17) The Arminde, Hackworth vol. 2 at page hhé The Attulite,
238 Fed. 919; Hoffmann vs. Mexico, op cit,
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he expressed the view "where foreign vessels were engaped
in commercial pursuits, they should be subject to the
obligations and restrictions of trade if they were to ehjoy
its benefits and profits," and went on to give his reasons
for holding this view,

23, The nurpose of his letter was to suggest in a
case irn(olﬁqrm'T the libel of an Italian Government-owned
vessel engaged in commerce and brought before the

-Supreme Court of the U,3. that the Jepartmmnt of Justice

gresent the doctrine of non-immunity. (The Attorney

encral declined to accede to the suggestion on the grounds
that he could not urge on the court a position which he
believed to be unsound).

iRlye The State Denartment's position was further

developed in a letter dated May 19, 1952 addressed. to

the Acting Attorney General of the 'U.5, by the U.S,

State Department's Acting Legal Adviser .Jack B. Tate. (A
copy of this letter is attached as Annex "C" because of its
importance in the development of this aspect of international
law)., It is worth noting that after having recounted the -
history of the doctrine ofusovereign immunity and the
distinction between sovereign or public acts (jure imperii)
and private ascts (jure zestionis) as apolied by various
countries, and pointing out the trend towards the
restric¢tive theory, as opnosed to the classical theory of
sovereign immunity, and the reason for ‘this trend Mr. Tate
went on to say:

"It is realized that a shift in pollcy by the Executive
cannot control the Courts, but it is felt that the
Courts are less likely to allow a plea of sovereign
immunity where the Executive has declined to do so.
There have been indications that at least some

Justices of the Supreme @Gourt feel that in this matter
the Court should follow the branch of the government
charged with responsibility for the conduct of

foreign relations."

The latter statement may have been a reference to Mexico
Hoffmann, a decision which not only restricted the doctrine

of sovereign immunity but gave a mandate .to American courts

to follow the lead of the Executive Department,

C. Role of the Executive in Canada ’

25, The form of the certificate issued by the
Department in the case of the 5,5, Elise is given in the
attached memorandum dated August 18 (Annex "BU"). The
ouestions put to the Department dealt only with the issue
of recognition, and the certificate accordingly confined
itself to that issue.

60'10

- 9
(18) The Attulita 938 tedy EXQFH&IK& (AKX XX XK AB B
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In Brown vs, The Indochlne however, the “rench Consul
General at llontreal sent a Note to the lepartment stating:

'"Yue le vapeur Inuochlno propriété de 1'E Ltat frangais
(Goavern<munt Général de 1'Indochine) a 666 ltobjet
d'une saisie ordonnée par la Cour d'Anirauté de
(luébec le 1k aolt 1922 sur la demende de i1, Peter Brown,
Jr., propriétaire du vapeur Sarmatia.. J'ai lthonneur
de failre xemarguer ‘one ce vapsur etant la o ropriéteé
d'un Btat avec leouel le Canada ocatrefient deée bhonnes
relations dYamitie ne sauwrait etru l'ob]ct d'une saisie
méme coaservetoire.«Je vous serails donc recoanaisant
de bien. woluloir rorter ce fait \ la condaissance de
Mr. le finistre de la Justice",

The Deputy Minister of Justice brought befors the Court
(just how is not clear) the "sugzestion" that "if the
Government of ¥rance in fact be, as alleged, the proprletor
of the steamship the Indochine thc g wfoceedlngs are
without jurisdiction uron the auLhorlty of the case of The
Scotia (1903) AC 501) and the cases there cited by Counsel
in argument,"  In the Tevort of Thomas White vs, The Ship
Frank Dale tlc no indicstion die ziven of the manner in
which the clalm to immunity &8s brought before the Court.

IV _CONCLUSTIONS

It can De seen from the forezoing that the mere
existance of the M"certificate'sof the borelgn Office or
the ”sugpe%tJOn" of the ueparument of btate or of the
Devartment of Ixternal Affairs is of considerable
imnortance since it can nredetermine the.issue before the
court, This is perhaps as. it should he in matters of
international law which depend so6 much on customary usage
for its development, but 4t places a heavy onus on the
Executlve to dcterulne when and’ aow to intervene in court
cases. ‘he question arises as to wWhat extent the ‘auestion
should be determined by the Hxecutive and to what extent
it should.be left to the Judiclary. The ecase of Brown vs,
The Indochine could be considered as' 2 precedent for a
certificate affirming that if the shios belong to Cuba, as

b o el

(19) The Jepartment's position in this case does not appear
to have been entirely consistezat with that taken in the U,S,
decision The Arminda. (Hackworths Cases, vol. 2 at page LLB).
In the latter case the Canadian Minister in ‘Yashington
protested to the State Devartment (on behalf of the charterer
of the steemship Norford, a salvage shin which had incurred
expenses in salvaging the Arminda,) against the action of
the State Department in filing a suggestion that the court
lacked jurisdiection because of the nrublic status of The Arminda
The Canadlan Note submitted that the State Department should
withdraw its suggectlon and leave the adJudlcatlon in the
hands of the court for its sole determination, See also
the reference to The Beaton Park supra. This inconsistency
appears ao worse however that that which exists between
the mosition preseantly being taken by the State Department
in The Thomson case ‘and the position it presumably adopted
in #hite vss The Shin Frank Dale.
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alleged then they are immune from suit, It is submitted,
however, tnat since the effect of a certificate differing
in substance from that issued in Brown vs. The Indochine
could be the bringing about of a change in Canadian

law, such a qguestion should he determined on the basis of
policy considerations, perhaps only after consultation with
other interested departments. Furthermore, if it is
determined that Canadian policy on this question should

be changed, then it should be borne in mind that such a
change need not be brought about by the form of certificate
issued in these cases; it could also be done- either by
domestic legisletion or by adherance to an International
Convention. (20)

N

/ e { ] C /
{ - { [/ \dL
| r

SRR

Legal Division

(20) The Brussels Convention signed on April 10, 1926
exempts from the doctrine of sovereign immunity state=-
owned or state-operated commercial vessels; Belgium, Brazil,
Chile, Estonia, Hungary, Poléand, Germany, the Netherlands,
Roumania, Deamark and Sweden have become parties to the
Convention while the U,5., U,K, and Canada have not;

' Article 9 of the Convention on the High Seas adopted
at the Geneva Coanference in 1955 exempts only ships owned
or operated by a state and used solely on government non-
commercial services, and does not deal with state-owned
commercial ships. éanada did not support the Soviet bloe
move to have state-owned trading vessels included in Article
9; attached as Aanex D to this lMemorandum are excerpts from
the Commentarv and Revort on the Conference, which indicate
thet some preliminary thinking on this latter question may
have already been done by the Department.
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DEPARTMENT :OF NATIONAL DEFENCE

Office of the Judge Advocate General
HMC Dockyard, Halifax, N.S.

6 October, 1960,

Captain J.P, Davis, RCN,

Deputy Judge Advocate General (Navy),
Department of National Defence, :
Ottawa L4, Ontario.

Request from Department of External Affairs to hold a watching
brief on a case in the Admiralty Division of the Exchequer Court:
din Halifax

Reference is made to our AJAG/0-3 dated 23 September,
1960 and your JAC/N dated 30 September, 1960, '

2o Information has now been received of some rather
startling developments in this case., Apparently when Mr. Justice
Pottier heard this case he was extremely ill and was hospitalized
immediately after argument was completed. On 27 Sep 60 Mr,
McInnes, who represents the Cuban Government in this case,
approached Mr, Justice Pottier in the presence of the solicitors
for the plaintiff and obtained a Judgment in favour of the
defendants and an Order for the release of the seven shipse.

The plaintiff immediately filed an Appeal before Chief Justice
Lllsley who also acts as the judge in Admiralty in the

absence of Mr. Justice Pottier, '

3 Argument was heard on 30 Sep 60 before Mr. Justice
Illsley and as a result of the medical evidence presented,
both parties filed under the Admiralty Rules a Consent Order
in which it was agreed that the original proceedings, with the
exception of the Warrant of Arrest, should be considered null
and void. Chief Justice Illsley has concurred in the Consent
Order and a trial De Novo has been set down for 14 Nov 60,

Le Incidentally, Mr. Kerr, the solicitor for the
plaintiff, has dindicated that he intends to approach the
Department of External Affairs on the question as to whether
the Canadian Government recognizes the sovereign immunity of
the Republic of Cuba, bearing in mind that the doctrine of
Sovereign Immunity is based upon the comity of nations and the
respect by one sovereign state for the immunity of other
sovereign statess Apparently he has in mind that' the Republic
of Cuba, according to recent newspaper reports, has apparently
not recognized the sovereign immunity of U.S. Embassy employees
in Cuba. Mr, Sicotte will undoubtedly receive this request in

the next few dayse.

Sgd. D.H. Harrison
(DJH, Harrison) Major
, Deputy Judge Advocate
DHH/2430/rhr
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DEPARTMENT OF EXTERNAL AFFAIRS

! MEMORANDUM
S0 MR SICRITE . AT T R e Security .. OECREL . <t o
............. it e S e R et s 1] Dakbe AUZUSE U8, 1900~
FROM-GJiaibs  BEESURL. = o i it Noiaie b FileNe. 5y O & 7 i /PS50
: 1046l=A=l0-

REFERENCE:Enquiry .Fronm. Mr. . Viaderq,..Cuban. fmkhassy,. o
to the Chief of Protocol, Sﬁﬁ -

----------------------------------------------------------------------

I Yur Practice Re: Givins Certificates:

Vur practice in the case of requests for certificates
confirming recognition of a Foreign Government followed that of
the United Kingdom rather than that of the United States, when
the question was presented to the Department in 1946 in the case
of the S.S. Elise, (File 1076-A-40)(reported in 1948 Canada Law
Reports 435), which involved the question of recognition of
Soviet acquisition of Estonia. According to our Embassy in
Washington (tel. WA=37447 of Oct 21, 1946 File 1076-A-4LOR) "it
is the practice of the State Department to issue certificates
such as the one under reference, not only to courts but also
to litigants." On the other hand, the United Kingdom High
Commissioner's Office in Ottawa obtained from the Foreign ;
Office, (see .letter 850L/206 dated November 7/46) the following
information as to the U.K. practice:

n(1) Except where the Crown is party to litigation,

the Foreign Secretary does not give certificates

-at the request of one private party to litigation only.
He does however in suitable cases, give certificates

or formal answers to questions which are formulated

by agreement between both private parties to litigation,

n(2) In other cases the Foreign Secretary refuses

to give a certificate at the request of private parties,
and replies to the effect that he would prefer that
question to be put to him should be formulated by the .

judges

m(3) The choice between (1) and (11) depends upon the
nature of the case. To refuse to give answers to
guestions which are formulated by both parties in
agreement will sometimes involve the parties in un-
necessary trouble and expense. Further it may happen
that the answer to questions so put is conclusive to
the extent that the litigation is settled in view of
the answers so given, and the case need not then come
for decision at all,

"0n the other hand if the Foreign Secretary is
not satisfied that the questions formulated by the two
parties in agreement are almost certainly those which the
judge would himself formulate, his reply is that he would
prefer to await the questions formulated by the Court."

CIRCULATION

csp /R
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24 The Ganadian Cabinettdecided’ 1n 1946 6o Follow

the United Kingdom rather than the United State's practice
in the S.S. Elise case., According to a Cabinet -Minute
(marked Secret and not to be copied quoted or referred
outside the Department of External Affairs) it was agreed
at the meeting of the Cabinet on November 15, 1946 "that
Canada should not extend de jure recognition to the Estonian
Republic but to recognize it as a de facto Government of
Estonia. Also that a reply of that effect should be given
only on the formulation of an inquiry by a Court of Law."
The letter sent to the Solicitor for one of the litigants
who had requested a certificate from the Government on the
question reads as follows:

"We have given careful consideration to
your request for a certificate regarding the status
of Estonias

"The Secretary of State for External Affairs
has come to the conclusion that it would be appropriate
for him to do either of the following things in the
present case:

1. To answer questions about the status of Estonia
put to him by the Court,

2. To answer such questions put to him by agree-
ment between all the parties to the action in
order that the questions and answers might be
included in a stated cases -(I understand that
the Custodian is not actually a party to the
action)e.

"The Secretary of State for External Affairs is
not prepared to answer questions put to him by only one
of the parties to this action, or to issue to one of the
parties a certificate regarding the status of Estonia.™

. As you will note the letter from the Under-Secretary
went further than the minute of the Cabinet meeting seemed
to permit, but a subseguent memorandum for the Legal Adviser
dated November 29, 1946 from the Assistant Secretary to the
Cabinet stated that the decision of the Cabinet on November 15
might also be taken to cover a reply given to questions formu-
lated by an agreement of the parties to the action,.

Lo The solicitors for all the parties to the S5.S.
Elise action subsequently agreed on the form of certain
questions and submitted them to the Secretary of State

for External Affairs., Attached is a photostat of the

letter dated January 2, 1947 sent in reply by the Secretary

of State for External Affairs to the lawyers for the plaintiffs
in the S.5. Elise case.

II Recognition of Present Government of Cuba

Attached is a photostat of a memorandum dated
August 11, 1960 from Latin American Division to Mr. Ritchie
which gives the background in the case of the Cuban ships
in question. The Canadian Government formally recognized the

seseef3

000527



. Document disclosed under the Access to information Act -
Document divulgué en vertu de la Loi sur 'accés & l'information

-3 - SECRET

provisional Govermnment of Cuba headed by President UYrrutia on
January 8, 1959s (Attached is a photostat of a circular

note dated January 6, 1959 from the Cuban Government requesting
recognition and the note number 2 dated January 8, 1959 from our
Mission in Cuba sent in reply)e.

2 The only reference in Hansard to recognition of
Cuba that I have been able to find is contained in page 8 of
Volume 103 number 2 of the second section of the 24th Parliament
when on January 16, 1959 Mr. Hazen Argue referred to Canada's
recognition of Cuba in a question concerning the exXecutions .then
taking place in Cuba. The Prime Minister's reply did not
explicitly deal with the question of recognition.

Sgd. J.A., Beesley

 Note:

Since dictating the above, I have spoken to Mr. Langille
and he has pointed out a possible distinction between this case
and that of the 8.5. Elise, in that the request in this case has
come through the Cuban Embassy, and could perhaps therefore be
deemed a request from the Cuban Government,

Presumably such a request from a government recognized by
Canada could not be refused.
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Havana, Cuba,
January 6, l§59

NO. 2
Excellency,

I have the honour to confirm the infor-
mation which was telephoned to the Protocol
Division of the Ministry of State this afternoon
advising the Ministry that the Canadian Governe

" ment had recognized the new Government of Cuba
under the provisional Presidency of Dr, Manuel

Urrutia Llee.

I have been instructed by my Government
to inform Your Excellency that they have noted
with satisfaction the assurances given by the new

" Government of Cuba that all international oblie
gations and treaties at present in force will be

respected.

May I also express the hope that the
friendly relations which have traditionally
existed between the Republic of Cuba and Canada

will continue.

Accept, Excellency, the assurances of my

highest consideratione

H,E, Dr., Roberto Agremonte Pichardo,
Minister of State,
HAVANA,
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® ANNEX nCH

(Copy9; grom the U.S. State Department Bulletin, Vol, XXVI, June,
1952 s L

CHANGED POLICY CONCERNING THE GRANTING OF
SOVEREIGN IMUMUNITY TO FOREIGN GOVERNMENTS

Following is the text of a letter addressed to Acting Attorney
General Philip B. Perlman by the Department's Acting legal
Adviser, Jack B, Tate: :

May 19, 1952.

MY DEAR MR. ATTORNEY GENERAL:

The Department of State has for some time had under
consideration the question whether the practice of the Government
in granting immunity from suit to foreign governments made
partics defendant in the courts of the United Statss without
their consent should not be changed. The Department has now
reached the conclusion that such immunity should no longer be
granted in certain types od cases., In view of the obvious
interest of your Department in this matter I should like to
point out briefly some of the facts which influenced the
Department's decision.

A study of the law of soverelgn immunity reveals the
existence of two conflicting concepts of sovereign immunity,
each widely held and firmly established. According to the
classical or absolute theory of sovereign immunity, a sovereign
cannot, without his consent, be made a respondent in the courts
of ano%her sovereign. According to the newer or restrictive
theory of sovereign immunity, the immunity of the sovereign is
recognized with regard to sovereign or public acts (jure
imperii)-of a state, but not with respedt to private acts
(fure gestionis). Phere is agreement by proponents oB both :
theories, supported by practice, that sovereign immunity should
not be claimed or granted in ac%ions with respect to real
property (diplomatic and perhaps consular property excepted) or
with respect to the disposition of the property of a deceased
person even though a foreign sovereign is the beneficiary.

The classical or virtually absolute theory of sovereign
immunity has generally been followed by the courts of the United
States, the British Commonwealth, Czechoslovakla, HEstonia,
and probably Poland, -

The decisions of the courts of Brazil, Chile, China,
Hungary, Japan, Luxembourg, Norway, and Por%ugal may be deemed
to support the classical tﬁeory of immunity if one or at most
two old decisions anterior to the development of the ;
restrictibe theory may be considered sufficient on which
to base a conclusion.

The position of the Netherlands, Sweden, and Argentima
i1s less clear since although immunity has been granted in
recent cases coming before the courts of those countries, the
facts were such that immunity would have been granted under
either the absolute or restiictive theory. However, constant
references by the courts of these three countries to the
distinction between public and private acts of the state, even
though the distinction was not involved in the result of the
case, may indicate an intentidén to leave the way open for a
possible application of the restrictive theory of immunity 1
and when the occasion presents itself, ,
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A trend to the restrivtive theory is already evident
in the Netherlands where the lower courts have started to
apply that theory following a Supreme Court declsion to the
effect that immunity would have been applicable in the case
under comsideration under either theory.

The German courts, after a period of hesitation at the
end of the nineteenth centnry have held to the classical
theory, but it should be noted that the refusal of the
Supreme Court in 1921 to yield to pressure by the lower courts
for the newer theéory was based on the view that that theory
had not yet developed sufficiently to justify a change. In
view of the growth of the restrictive theory since that time
the German courts might take a different view today.

The newer or restrigtive theory of sovereign immunity

has always been supported by the courts of Belghum and Italy.
It was adopted in turn by the courts of Egypt and of
Switzerland., In addition, the courts of France, Austria,
and @reece, which were traditionally supporters of the
classical %heory, reversed their position in the 20's

to embrace the restrictive theory. Rumanla, Peru, and possibly
Denmark also appear to follow this theory. -

Furthermore, it shoulg‘be observed Ehat inhmost of the
countries still f wing the classical theory there 1is a
school off/ fﬂ@‘é%fﬁlﬁ least in eivil law countries, are a
major factor in the develppment of the law., lMoreover, the
leanings of the lower courts in civil law countries are more
significant in shaping the law than they are in common law
countries where the rule of precedent prevails and the trend
in these lower courts is to the restrictive theory.

Of related interest to this question is the fact that ten
of the thirteen countries which have been classidied above
as supporters of the classical theory have ratified the
Brussels Convention of 1926 under which immunity for
government owned merchant vessels is waived, In addition
the United States, which is not a party to the Convention,
some years ago announced and has since followed, a pokicy
of not claiming immunity for its public owned or operated
merchant vessels. Keeping in mind the importance played by
cases involving public vessels in the field of soverelgn immunity,
it is thus noteworthy that these ten ecountries (Brazil, Chile,
Rstonia, Germany, Hungary, Netherlands, Norway, Poland,
Portugal, Swedens and the United States have aineady
relingquished by treaty or in prectice an important part of the
immunity which they claim under the classical theory.

It is thus evident that with the possible exception of the
United Kingdom little support has been found except on the part
of the Soviet Union and its satellites for continued full
acceptance of the absolute theory of sovereign immunity, The re
are evidences that British authorities are aware of its deficiencies
and ready for a change. The reasons which obviously motivate
state tradinz countries in adfiering to the theory with perhaps
inereasing rigidity are most persuasive that the United States
should change its policy. Furthermore, the granting of
sovereign immunity to foreign governments in the .courts of the
United States is most inconsistent with the action of the
Government of the United States in subjecting itself to sult in
these seme courts in both contraect and tort and with its long
established policy of not claiming immunity in foreign juris-
dictions for its merchant vessels., Fimally, the Department
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feels that the widespread and increasing practice on the part
of governments of engaging in commerclal activitles

makes necessary a prectice which will enable persons doing
business with them to have their rights determimed in

the courts. For these reasons it will hereafter be the
Department's policy to follow the restrictive theory of
sovereign immunity in the consideration of requests of
foreign governments for a grant of sovereign immunity.

It is realized that a shift in policy be the
executive cannot control the courts but it 1s felt that the
courts are less likely to allow a plea of sovereign immunity
where the executive has declined to do so. There have been
indications that at least some Justices of the Supreme
Court feel that in this matter courts should follow the branch
of the Government charged with responsibility for th
conduct of foreign relations. :

In order that your Denartment, which is charged with
representing the interests of the Government before the courts,
may be adequately informed it will be the Department's
practice to advise you of all requests by foreign governments
for the grant of immunity from suit and of the Department's

action thereon.

Sincerely yours,
For the Secretary of State

JACK B, TATE
Acting Legal Adviser
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Excerpts from Commentary to Canadian Delegation, Law of the
Sea Conference, Geneva, February 24, 1958, :

The Canadian Commentary on Article 32 (Part II High Seas)
which later became Article 9 of the Convention on the High
Seas reads as follows:

"Immunity of other government ships
Article 33

For all purposes connected with the exercise of powers
on the high seas by States other than the flag State,
ships owned or operated by a State and used only on
government service whether commercial or non-commercial,
shall be assimilated to and shall hawe the same immunity
as warships."

Comment

It is not clear from the Article itself whether
it contemplates the exercise of powers "over'" assimi-
lated ships or the exercise of powers "by" the assimi-
lated ships. This ambiguity is settled in the
Commission's commentary.

"The Commission thinks it worthwhile pointing
out that the assimilation referred to in

Article 33 concerns only the immunity of ships
for the purpose of the exercise of powers by
other States, so that there is no question of
granting to ships that are not warships policing
rights over other ships, exercisable under
international law only by warships,”

It might be preferable to clarify this point by rewording
the Article as follows:

"Ships owned or operated by a State and used
only on government service, whether commercial
or non-commercial, have complete immunity Ifrom
jurisdiction of any State other than the flag
State."

Excéfpmsfrom Final Report of the Canacian Delegation to the
Geneva Conference, February 24 - April 28, 1958,

The following excerpts from the report of the Canadian
Delegation to the Geneva Conference are also apropo:

"This arrangement is made possible because of the
British Commonwealth Shipping Agreement which is a
companion document to the Statute of Westminsters

Among other things the B.C.M.S.A. provides that all
ships of all members of the Commonwealth shall have

a common status as regards qualifications for registry,.

"Because of this community of interest it was
essential that, wherever possible, the attitude adopted
by Canada in relation to the work of Committee II,
should take fully into account the position of the
United Kingdom. Consideration had also to be given

LRl
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to the position of other Commonwealth delegations ecses

"On proposals to assimilate state-owned ships, used
for commercial purposes, to warships, Mexico and Panama
were the only delegations, other than the Soviet bloc, in
favour., Thirteen states spoke in opposition cecee

"Ships owned or operated by a State and used only
on government non-commercial service shall, on the high
seas, have complete immunity from the jurisdiction of any
State other than the flag State."

"The larger Maritime Powers = U.K., U.S.A., the
Scandinavians, West Europeans and some others opposed the
ILC draft of Article 33 which assimilated state-owned
merchant ships .to warships for purposes of immunity.

The Soviet bloc, Arab States and lMexico supported the ILC.
text and the principle of immunity for such ships. The
question was whether ownership or use was to be the
criterion for determining immunity. The argument of the
Soviet Union was that a ship was part of the territory

of the state and hence, if immunity were denied, it

would be a violation of the principle of the sovereign
equality of states., The cause of the USSR was supported
by the findings of the ILC and the Commission's '
recommendation in draft Article 33. The Soviet delegate
made a strong argument and cited a number of UK and U.S.A.
decisions which seemed to support his thesis. The U.S.A.
delegate pointed out that the concept of state-owned
commercial ships was a relatively new one and that hence
a new concept of immunity was required. A proposal of the
U.S.A. for an entirely new wording of Article 33 was
adopted by 46 in favour (Canada) to 9 against, with 2
abstentions. This new wording provides that state-owned
ships used only on government non-commercial service have
complete immunity., In plenary the vote was 55 to1l,

with 10 abstentions,"
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7 CONFIDENTIAL
larch '7, 19630
NOTE FOR FILE 5475-AX=38-40

Legal Planning Committee Subjects:
Telephone Conversation between lir. Cadieux and
lir, Beesley

Mr. Cadieux would like an analysis prepared by
Economic Division on the economic and financial pros and cons
involved in acceding to the OECD Protection of Property
Convention and the IBRD Investment Insurance Scheme, and a
discussion of related questions touching on the U.N. Item
Permanent Sovereignty over National Resources, so that a
consistent position may be developed on all three questions.
After the economic and financial issues are defined the
Committee can discuss the desirability of consulting with
the Department of Justice on the need for a federal clause
or for consulting with provinces on the various matters.
(Economic Division has since agreed to prepare a brief
paper along the lines above set out).

2s On the withdrawal of reservations to the Inter-
national Court, a paper should be circulated setting out the
suggested form of words.

On the U.N. Assembly "Friendly Relations Resolution",
the U.N. Division paper is very helpfulj perhaps greater
emphasis could be laid on the point that the basic principle
on which the Charter is founded is sovereign equality of
states and that the other principles in question are to some
extent an elaboration of that principle flowing from it.

L, On treaty questions, the paper on constitutional
problems, considered at an earlier meeting, should be
revised so as to incorporate the conclusions of the Legal
Planning Committee and expanded so as to cover not only
original treaties but revisions. The paper on rebus sic

lir, Cadieux
Wershof
Kingstone
Copithorne
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stantibus is helpful but conclusions should be suggested
at the end of each section e.g. how flexible should we be on
2 question of termination of treaties. A study will also be
required on the question of mutual incompatible treaties.

Bl An examination should be made of which subjects are
now covered and which still remain to be studied in preparation
for the Spring session of the I.L.C. One meeting of the Legal
Planning Committee should be devoted to finishing up questions
relating to this next session of the I.L.C,

6. On sovereign immunity there should be a short position
paper pointing up the problem and making recommendations.

5
J.A, Beesley
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MEM D

Glassco Recommendatiogs concerning
L

You may wish to keep with you the attached paper
giving the terms of reference and membership of the
"Legal Service Committee" established by the Bureau of
Government Organization.

2 Below I have set out some points that might be
worth considering when the Committee reaches the Glassco
Commission's views and recommendations on the réle and
composition of the legal branch of this Department. The
quotations are taken, sentence by sentence, from the
"proposal" and "recommendation" on page 416 of Volume

of the Glassco Commission Reports.

(a) "The Legal Division of External Affairs should
be headed, as now, by a permanent legal
adviser who would have no responsibility (as he
now has) for administration or policy decisions
outside the operation of the Division".
3 After reading this one is left in some doubt as
to whether the Commissioners were really aware of the
organization of the legal service of this Department.
Legal Division 1s not necessarily headed by anybody who
is "permanent" nor 1s he the "legal adviser". That some-
body who heads the Legal Division should occupy that position
for more than a couple of years is indisputable. This can
be sald of the head of any division of the Depatment.
However, this does not make the man "permanent" head. Nor
can one long sustain the argument that either in theory or
in practice it makes sense %within the present hierarchial
structure of the Department) to divorce legal advice from
consideration of "administration or policy decisions outside
the operation of the Division". Indeed the Commissioners
themselves, earlier in the text, observe that "International
law is intimately bound up with high policy questions and
relationships with other nations¥®.
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4, The Commissioners are aiming at the creation of

a unit that would be outside the normal service of the
Department and would, organizationally speaking, stand to
one side of the Department. The conception is, in fact,
that of the legal department of a corporation which is
concerned exclusively with the legal work of the corporation.
The staff is specialist - it does not normally come from or
go to other branches of the corporation. It is exclusive -
it does not concern itself with any but the legal consider-
ation. This explains the proposal for a change in the
current nomenclature of the senior legal officer of the
Department and emphasis on specialists to staff the unit.

(b) "The title 'General Counsel' might more appro-
priately describe the character of this position
than the present title of 'Legal Adviser'™

5 - This is quite true if the character of the legal
service associated with or attached to this Department were
to change. However the "Legal Adviser" is not the head

of our Legal Division. The title is given both as an honour
and in recognition of the fact that the head of the Depart-
ment turns to the "Legal Adviser" for legal advice. It is
not necessarily the function of the Legal Adviser to direct
or supervise the legal work of the Department.

(¢) "Under the 'General Counsel' should be a senior
advisory counsel seconded by the Department of
Justice and a member of the integrated service."

6. - Under the arrangement the Commissioners contemplate
this might be very useful. The officer on secondment from
Justice would be the No. 2 man in the legal unit divorced
from the foreign service. But if we reject the Commissioners'
concept of the legal unit of External Affairs it would not

be appropriate to have the man from Justice as head of the
Legal Divisicn - i.e. No. 2 to the Legal Adviser.

(d) "In addition to administrative duties within
the Branch, this officer should, in particular,
act as a clearing house on matters of domestic
law and on references to the Department of
Justice.”

"o 3
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7 - Hurrah! If the Department of Justice will make
such a man available to do this work (whatever is meant by
the deseription) this should be helpful.

(e) "He should have primary responsibility for
initial drafting of changes in legislation or
regulations.”

8. - This could be a full time occupation.

(f) "This officer would also provide what is now
sadly lacking - a focal point to which references
from other departments on questions involving
international law would be sent, as well as a
central source for experts on treaty matters."

9. - This statement demonstrates as clearly as any

the intentions of the Commissioners that regardless of the
formal connection the legal service of External Affairs
should be divorced from the Department and given a high
degree of autonomous or independent existence. It suggests
something less than unbounded satisfaction of other
departments with the service given in the past by our Legal
Division which over the years has led to the reliance by
various departments on their own legal resources. Expertise
in treaty matters is, of course, difficult and time consuming
to acquire but this expertise has been provided in the past
by this Department and one wonders whether the Commissioners
consider a new legal unit would be providing a new service.

(g) "The presence of a lawyer seconded from the
integrated legal service should promote a better
understanding between the Departments of Justice
and External Affairs ..."

10. - The presence of such an officer in the Legal
Division of External Affairs as now organized might be very
helpful to relations between our two Departments. However
it is questionable whether the legal division as conceived
by the Commissioners would be conducive to harmony in
relations between External Affairs and Justice. Given such
an arrangement it is not difficult to imagine monumental
clashes between External Affairs and Justice or perhaps
(depending on personalities) between External Affairs and
the Legal Division.
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(h) "... as well as a coordinating point for the
currently dispersed efforts of various depart-
ments in this specialized area.”

1l1. - Do the Commissioners think "efforts in this
specialized area" should be centralized or should they
continue to be dispersed and merely '"coordinate" in the
External Affairs Law Office? (This unit gets to look more
like a branch office of the Department of Justice all the
time.) If they are thinking of "coordination" the need

for "specialists" in the unit will be modest. However,

if it is centralization they are after then other depart-
ments will have to surrender some of their lawyers and will
have to be directed to turn over their work involving
questions of international law to the External Affairs unit.

(1) "The staffing of the Legal Division by the
rotation of Foreign Service Officers - some
for extremely short periods - should be modified
to build up a core of specialists in international
law, permanently resident in Ottawa, and making a
career in this special field of law."

12, - This observation leads one into the broad field

of personnel administration in the foreign service of

Canada and poses a number of questions that cannot be answered
in relation to international law alone. The whole question
of "specialists" in the Department is under study but one

is tempted to ask what is meant by "permanently resident in
Ottawa" and what sort of a career would be open to somebody
who was not only restricted as to his field but alsc as to

his mobility? Of course, if the new organization were

large enough ..

(j) "Any other requirements of the Division should
be met by assigning Foreign Service Officers
qualified to practice law. The posting period
should be from four to five years. If more
international law training is needed for foreign
service officers generally than can be provided
under the foregoing conditions, educational leave
or special training courses should be employed
to meet such need."

13. - Why should service in the Legal Division be limited
to F.5.0.'s"qualified to practice law"? It i1s doubtful
whether all "specialists" would be so qualified. Apart ,gs4
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from this anomaly one must question what 1s meant by
assigning F.S.0.'s to meet "any other requirements". If

by this it is meant that F.S5.0.'s should be thrown in on
an ad hoc basis then the Commissioners were badly mis-
informed regarding the availability of F.S.0.'s. However,
if it is thought that there might be a few F.5.0.'s assigned
to do odd jobs then the Commissioners were badly misinformed
as to the attraction the Legal Division would have, under
such circumstances, for the legally trained F.S.0. Indeed
the only attractive aspect of this proposal is the recognition
that F.S5.0.'s might benefit from educational leave or
speclal training courses in international law. However,
this is hardly a new idea for these devices have been used

by the Department for years to improve the expertise
gvailable in the Department in various aspects of inter-
national law.

"We therefore recommend that:

A strengthened Legal Division of the
Department of External Affairs assunme
responsibility for co-ordinating the
international legal work of departments
and agencies and provide the expert
assistance required on such matters as
treaty negotiation.”

1k, - Amen, However, this 1s virtually meaningless by
itself and, interpreted in the light of what went before,
one cannot but have the gravest doubts as to the value of
the recommendation.

V.. 1ar
AH da A/ Ri=4
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A.de .Ml
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; ¥ DEPARTMENT OF EXTERNAL AFFAIRS
. MEMORANDUM
T, o Mr,..Cadlevx,. Chairman, .. .............. Security ..0 ONFIDENTIAL
R o Legal, Blanning, Committee, . ............. Date ...... March 7, 1963. ...
BROR: 77 0o o, B BRI Sk e PlsNognial HA-B P Jid
REFERBRCRY [ i o s o tntn e s N RO (R e SF W [ e el
SUBJECT: . ..ovnn... Canada!s Pronosed new Declaration accepting Compulsory
Jurisdiction of the International Court unconditionally. '
The form suggested for Canada's proposed
new declaration is as follows:
In accordance with paragraph 2 of
Article 36 of the Statute of the Inter-
national Court of Justice, Canada hereby
accepts as compulsory ipso facto and
without special agreement, in relation
to any other state accepting the same
obligation, the jurisdiction of the
International Court of Justice in all
legal disputes (arising) after the
day of 1963,
The reasoning in favour of usging this particular form,
or some variation of it, azt™set out in the attached
memorandum of lMarch 12, 1962.
CIRCULATION
J.A,”Beesley,
lir, Wershof secretary,
lr. Kingstone Legal Flanning Committee
Ext.326 (6/56) =
; [/" 5 ‘ /C/US)
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File: 5004-C=L0

Proposed New Canadian Declaration of Acceptance

of Compulsory Jurisdiction of the International

Gouit of gustice= cPoints for Possible Discussion
A 5

N re of the R C

The condition of "reciprocity" stands on a
different footing from all the other reservations con;
tained in the Canadian Declaration of Acceptance.of the
Compulsory Jurisdiction of the International Court of
Justice in three important respects.

Firstly, it is not just another restriction
ruling out a particular class of case, It is a preQ
condition to acceptance of jurisdiction covering all
classes of cases, It is therefore different in nature
from the other conditions, ;

Secondly, the condition is more important than
any of the other conditions, and ev$y1 perhaps, all the
others taken together, since it provides in essence that
Canada shall not be placed at an unfair advantage in
litigation with another countfy. It achieves this by
providing that Canada shall not be hailed into court.by
another country which has not accepted the compulsory
Jurisdiction of the court, It provides further that
Canada shall have the right to invoke against a potential
adversary any reservation which that adversary might be
able to invoke against Canada on the basis of its own
declaration, Clearly, the protection of such a condition
is not one which should be lightly cast aside without
assuring protectiqn by other means with absolute certainty,

Thirdly, the legitimacy of such a condition

is not open to question by other countries or by the

£ wigh 000543
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Canadian public, since it is in no sense an unfair con-
dition but is merely a protection of the basic right
(which pertains in domestic law in civilized countries)
of equality before the law, Moreover, it in no way
impairs the dignity of the court by unduly restricting
its jurisdiction, nor would it frustrate the development
of the rule of law, since, if every country had no con-
ditions except that of reciprocity, acceptance of compulsory
Jurisdiction would be absolute and complete, (This
illustrates, incidentally, better than anything else the
essential distinction between the nature of this condition
and that of the others contained in the Canadian declaration,)
Consequently, until acceptance of compulsory jurisdiction
is more nearly universal, there is little or no odium in
a provision which is not, strictly speaking, a reservation
so much as an essential pre-condition based on fundamental
rights, _

It follows from the nature, importance and the
legitimacy of this condition that it stands on a different
footing from the other conditions and that it should not
be abandoned unless there is absolute certainty that the

protection which it would afford is available from other

. means,
Protection of R T phe So

(1) It is argued by Hudson, writing of the Permanent

Court and Rosenne writing of the International Court
Fesid

(1) Professor Hudson is quite categorical in his opinion that
reciprocity is an absolute condition, "Every declaration made
under paragraph 2 of Article 36 whethér it is made by signature
of the potential clause, or otherwise, has this characteristic
impressed upon it, It is not a reservation made by the declarant;
it is a limitation in the very nature of the declaration which
operates or is made "in conformity" with paragraph 2 of Article
36.¢+.In a few cases, however, the declaration is made without
the use of any such formula, or expressly "without condition",
From a legal point of view, the formulae sccm to serve no useful
purpose; all of the declarations contain the limitation ipso
facto, and this is true even though they are said to be

(cont'd) 000544
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(2) '
of Justice that the condition of "reciprocity", contained
in one form or another in almost all the declarations of ;
compulsory acceptance which have been filed with the court,
is redundant in the light of several decisions of the two
courts to the effect that the phrase "in respect to any
state accepting the same obligation" occurring in Article
36(2) of the Statute of the court’meéns "reciprocity", in
the broad sense of the word: i,e,, that any state shall have
the right to invoke against any other state the refggvations

of that other state, Other writers such as Hambro ‘
Lo il

(1) gcont'd ‘
"without condition™, "Hudson in The Permanent Court of
International Justice, 1943 Ed, at p..465.

(2) Rosenne concurs in this view: "The condition of reciprocity
is one commonly inserted specifically, (though, in law, it is
probably unnecessary), as is also the condition of ratffication
eeo'The condition of reciprocity specifically mentioned in
Article 36(2) applies absolutely; and regardless of whether

it is repeated in one or both of the declarations by virtue of
which the application is filed, That being 20, the jurisdiction
of the court will be regulated by the mere lim{t of the
declarations in question, since jurisdiction is conferred on

the court only to the extent to which the two declarations
coincide in conferring it," Rosenne's "Essay on the Inter-
national Court of Justice", 1957 Ed, at pp.212 and 315
respectively, :

(3) In an Article by Dr, E, Hambro "Some Observations on the
Compulsory Jurisdiction of the Intérnational Court of Justice™
appearing in the British Year Book, 1948, Vol, 25 at p.133 :
he states at p.136:

"If a state wishes to make its acceptance of the compulsory
Jurisdiction not subject to any condition, why should it not be
able to do so? Is there any rule of international law pre=
venting states from accepting far-reaching unilateral obligationé®
They may thereby put themselves in a position of inequality as
regards other states, They may give up a fraction og their
sovereignty., They may consider it laudable for states to give
up some of their sovereignty in order to increase the scope of
the compulsory jurisdiction of the International Court of Justice,

"The possibility of making declarations which are not
based on reciprocity seems, further, to be supported by para.
3 of Article 36, which states unequivocally that the declarations
may be made 'unconditionally or on condition of reciprocity on
the part of several or certain states', It is, then, respect-
fully submitted that it is open to any state to make a declaratio:
accepting the compulsory jurisdiction of the Court in regard to
all other states whether or not they have accepted a similar
obligation. In view of these considerations it seems safe to

agsume that it is possible for a state to accept the gurisdiction
of the Lourt withoutreciprocity, but that such unconditional ggosss
acceptance cannotcﬁe presumed,’
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(&)
and Stone are not so convinced that the statute (of and
by itself) provides for reciprocity in the absence of its
inclusion 2lso in the declarations of acceptance,

The element of doubt as to whether it is possible
to make a totally unconditional acceptance of jurisdiction
would seem to rest on four factors:

Firstly and most important, neither court has ever (5)

had to pass judgment on a completely unconditional declaration:
[ aedb

(4) In Julius Stone's "Legal Controls of International Conflict"
1954 Ed, at pp.l28 and 129 he states as follows: "A third
question is as to the effect of the words "in relation to any
other State accepting the same obligation", espscially since
the paragraph also expressly contemplates that that State may
accept the clause on condition of reciprocity of other States,
The former words would seem in some senses of both provisions
t.0 make such a condition redundant, He goes on to discuss
Hambro's views as follows:

"See the acute analysis by E, Hambro, article cited supra
n.69, at 136-37; and id, 151-52, on the diverse forms of the
reservation and effects thereof, Would a hypothetical State
acceptinz the Optional Clause without conditions be submitting
yithout_reservations in relation to other States who have made
reservations? Again, do the quoted words not rather mean that
as between two litigants the sphere of submission is limited
by both sets of reservations; so that either litigant can avail
himself of any reservation in the other's acceptance? cf, E,
Hambro, op.cit. 952-53, The Court itself adopted this view in-
the Electricity Company Case, P,C.I,J, Series A/B No.77, at 81,
not only with regard to an express reservation of reciprocity,
but under the quoted words of Art,36, para, 2 itself., Yet
perhaps, on the other hand, the terms "accept the same obliga-
tion" referes merely to the Optional Clause, as it were in gross,
regardless of limits within which it is accepted. In addition,
some reservations (e.g. of British Commonwealth disputes) are,
by their very nature, not reciprocable in favour of non-Members
of the Commonwealth,

Mr, Hambro's argument that unconditional submission must
be possible since Art, 36 (3) provides that declarations may be
made "unconditionally" etc. does not answer this last question,
For para. 3 could mean merely that a State would not be bound
at all if its condition of reciprocity were not fulfilled, still
leavine open the mestion whether, assuming it to _be bound, the
words Tin relation to any other State scceptine the same
gbliration in para, 2 limit the area within which it is
bound _to_that cownon to hoth sides,” IR

(5) It is interesting that Portugal's declaration, while very
restrictive, does not contain the express condition of recie-
procity., The issue did not arise in the Riszht of Passage case,
however, since while Portugal claimed the rieht to invoke India's
declaration against her, India did not attempt to invoke any

of Portugal's declarations arainst her,
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hence any pronouncements to date on the effect and meaning
of Article 36(2) are ohiter dicta.

Secondly, the court is not bound by the doctrine
of stare decisis and is, in fact, specifically exempted by 1t?6)
own statute from the binding effect of its previous decisions:
hence its pronouncements on the effect and meaning of Article
36(2) are of even less authority than is usually the case
with obiter dicta.

Thirdly, an examination of the actual decisions of
the two courts ipdicates that the present court has been much
more cautious than its predecessor in pronouncing on the
question in issue and has taken care in all its decisions to
stress the importance of the conditions contained in the actual
declarations before the court (which are treated kmxixumxuackxra
s xxkrexkx as being in the nature of a treaty) and does not
merely cite the statute in order to find reciprocity.(7) It

Fowioh

(6) Article 59 which provides: "The decision of the Court
has no binding force except between the parties and in respect
of that particular case,"

(7) The cases in question are: Phosphates case (Series A/B
No.7k at p.22); the Electricity Company case, '(Series A/B No,77
at p.81); the Anglo-Iranian Oil Company case, (I,C,J. Reports
(1952)); and the Norwegian Loans case (I.C,J, Reports, 1957),
See also Right of Passage case.

Although the Permanent Court of International Justice
seems to have founded its decisions in the first two cases
mentioned in large part on the wording of fhm Article36(2)
rather than on the actual condition of reciprocity included
by the various countries in question in their declarations
accepting compulsory jurisdiction, each of the countries in
question, as it happens, had incorporated the actual language
of Article 36(2) into their declarations,

It is interesting to nde however that in the Anglo-Iranian
0il case the International Court of Justice made specific
reference to the declarations, which both contained the con-
dition of reciprocity, as being the basis for the court's ‘
ﬂgrisdiction rather than merely Article 36(2). In the Norwegian

ans case also the International Court considered that its '
Jurisdiction depended upon the declarations made by the parties,
which were both madé on condition of reciprocity, or "the common
will of the parties, which was the basis of the court's juris-
diction", Moreover, in the Norwegian Loans case the court
refers to Article 36(3) of the statute rather than Article 36(2)
in this connection: "In accordance with the condition of

1
(cont'd) e
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is important therefore not to take some of the earlier énd
the fairly categorical assertions of the Permanent Court as
indicative of the attitude of the present body, (8)

Fourthly, as is pointed out by Hambro and Stone ;
any country should on principle have the right to make a
totally unconditional acceptance of compulsory jurisdiction
without even the protection of reciprocity if it so desires,
and such a right would (according to normal treaty inter-
pretation rules) have to be removed by the statute in un-
mistakably clear terms, This can hardly be éaid to be the
case in the lighﬁ of the voluminous literature on the contro-
versial question whether or not Article 36(2) provides of and
by itself for reciprocity,

Fifthly, the ambiguity of the language of Article
36(2) and (3) is clearly apparent on examination, Leaving
aside the history of the sections, both as to the original
intention of the drafters and the subsequent (and contrary)
interpretation by the court, it is not pos;ible on the basis
of strict exegesis to say whether Article 36(3) modifies
Article 36(2) or vice versa,

Lastly, the interpretation placed on the statute by
the court is not consistent with the ori%é?al intent of the
draftsnen (at least according to Waldock) and this, coupled

. T

(7) cont'd

reciprocity, to which acceptance of the compulsory jurisdiction
is made subject in hoth declarations, and, which is provided
for in Article 36 para. 3 of the statute, Norway, equally with
France, is entitled to except from the compulsory Jurisdiction
of the court disputes understood by Norway to be essentially
within its national jurisdiction." In other words, although
the International Court of Justice appears to have adopted the
interpretation of its predecessor the Permanent Court of Inter-
national Justice on the meaning of the condition of reciprocity
it may not be correct to assume that it also founds its decisions
on the applicability of reciprocity on the existence of Article
36(2) as did the predecessor court; the actual declarations of
acceptance of compulsory jurisdiction may be determinative,

(8) See footnote (4) above.

(9) Waldock's_definitive Article in the British Year Book,
1955-56, Vol, XXXIL, p.2hh. 000548
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with the fact that a completely unconditional declaration
been in issue :
has never/cumy before the court, is of itself a cause for

doubt .

Possible Alternative Versions of the new Declaration
If it is agreed that the condition of reciprocity

is (a) important legally, (b) unobjectionable politically
and (c) not provided for with certainty in the court's
statute, then the question arises as to how to provide for
it in the proposed Canadian declaration without, if pdssible,
meking the declaration seem somewhat restrictive, There
would seem to be Several possibilities:
The Paraguayan Formula

The Paraguayan formula provides as follows:
"Paraguay recognizes purely and simply, as obligatory, as of
right and without a special convention, the jurisdiction of
the Permanent Court of International Justice, as described
in Article 36, paragraph 2 of the Statute."

From a political point of view this formula has
a somewhat legalistic sound, incorporating by reference
something not contained in the formula itself, but on the
whole it éeems unobjectionable poliﬁically. From the
legal point of view, however, the formula merely throws the
court‘back on the statute,thereby failing to meet the doubt

which exists as to whether the statute of and by itself
provides for reciprocity, In essence, therefore, it is

an unconditional acceptancg subject to all the difficulties
discussed above,

"Reciprocity"

The most obvious and probably the safest procedure
would be to spell out the condition by the phrase "subject
only to the condition of rcciprocity“; It may be possible
however to achieve the same effect without using the

possibly objectionable word "reciprocity". Another possibility

/ eco 8 000549



*

Document disclosed under the Access to Information Act -
gocument divulgué en vertu de la Loi sur 'accés a Finformation

-

equally .safe and perhaps more salable, would be to use the

phrase "with respect to any state accepting the same obli-

gation", From a political peint of view this phrase would
seem to be readily understandable to the layman, and
intrineically unobjectienable, From a legal point of view,
the advantages are: fipstly, this phrase has been inter-
preted again and again by both courts (in connection both
with its inclusion in Article 36(2) and in declarations which
have been considgrgq by the court)to mean "feciproc%gg;,

in the broad sense in which the word is used above,

(Indeed, any doﬁbt which exists concerning the phrase is

not related to its inherent meaning but only as to whether
its inclusion in the statute is of and by itself, sufficient,)

Secondly, the meaniﬁg of the words have also been much

“interpreted in state practice by their inclusion in

(11)
twenty-six of the declarations filed with the court,

Moreover, in fourteen of these déclarations the phrase is
followed by an indication of their intended meaning, by
such words as "in relation to any other state accepting
the same obli%ig%on,‘that is to say, on condition of
reciprocity", Hence, the declarations on file with the
court provide independent evidence of the meaning of

the term,

> Jisasd

(10) See cases referred to in footnote 7} s

(11) Australia, Belgium, Honduras, Liocchtenstein, Pakistan
Sweden, Switzerland, U,S.A,, Cambodia, Denmark, Dominican
Republic, Finland ﬁranCe- Liberia, Luxembourg, México,
The Netherlands, ﬁorway, ﬁanama, Thailand, Turkey,
Uruguay, China, Colombia, Japan and the Philippines.

(12) Cambodia, Denmark, Dominican Republic, Finland,
France, Liberia, uxembourg, Mexico, fhe Netherlands,
Norway, Panama, Thailand, Turkey{ Uruguay.

In the declarations of China, Colombia, Japan and the
Philippines, the words "in relation to any state accepting the
same obligation" are combined with a phrase such as "and on
condition of reciprocity",
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Other formulas might also be worked ou$ ¥hich
would have the same meaning, but they would lack the
certainty of a formula which has been interpreted both
in the courts and in state practice, and there would seem
therefore to be little advantage in seeking some other

wording, merely for the sake of novelty,

bty

cect Mr, Cadieux
Mr, Sicotte
Mr, Kingstone
Mr. 0010
Lh‘o Lee
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\W

iarch 4, 1963.

International Law Commission: Oppressive

and Obsolete Treaty Obligations.

Introduction 7 —

Among the aspects df_treaty law which will probably
be diécuséed by the International Law Commission this year will be

‘1. The effect of duress on the validity of

~treaties and |

2. The doctrine of rebus sic stantibus.
While these topics are traditionally treated separately, it 1is
suggzested that they can be related in terms of their political
origins, and that for the purposes of the present I.L.C.
discussions it 1is desiraﬁle to consider them in the broader
context of the attitude of international law towards.oppressive
or obsolete treéﬁy obligations. The qﬁestion might be phrased:
is the principle of pacta sunt serVanda absolute, or are there
circumstances in which'one party may bring'about the termination :
of a treaty without the consent of the other, or in which a
treaty is terminated by a rule of law. |

Brierly formlates the problem in the following terms:
"Every system of law has to steer a course between the two dangers
of impairing the obligations of good faith by interfering with
contractual engagements, and of enforcing oprressive or obsolete
contracts".(l). The oppressive contracts<§;g'treaties executed
.under duress, and the obsolete gontracts, out-of-date treaties
from which the doctrine of rebus sic stantibus provides a

. potential source of relief. The sanctity of treaties 1is

(1) ‘ | |
Erierly, "Law of Nations" 5th ed. p. 258.
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generally regdarded as one of the most fundamental and sacrosanct
rules of: international law, finding a place even in the "new
inpternational law of the Soviet Union. However, it is unrealistic
to ignore the fact that circumstances do sometimes change in such
a way as to make treaty obligations appear so onerous as to thwart
the development to which a state feels entitled. Vhen this happens
a state which feels strong ehough will disregard these obligations
whether it nas a legal justification for doing so or not. This
is'particularly Jikely to occur when a treaty has been imposed
on a state after defeat in war. "While it nay be expedient in
the present state of international relations to uphold the
principle which declares such a. treaty to be as binding in law
as one voluntarily entered into-oﬁ both sides, it argues a lack
of candour to support that practice by appealing to moral consi-
derations, as we do when we speak of the sanctity of all treatiles
without distinction".(Z) |

Domestic law has long since ceased to regard absolute
freedom of contract as either possible or socially desirable. .
Thus, thé courﬁs will not enforce contracts which have been
induced@ by fraud or duress, or whose object is contrary to publiec
policy, and legislative interference with contracts becomes more
and more active as social relations become more complicated.
It may not be possible however, for international law to develop
restrictions on the freedom of contraet:analogqus tq those which
exist ip private law in the interests of higher public policy.
'NeVefthnlnss, while the conditions in whicti. states contract with
each other are very different from those im:which individuals
contract, one of the functions of any system of law is the
protection of the Weakerrmembers of the community against the
physical prépohdprance of the others. I'urthermore, the question-
able political and moral value of the squrce'of-many inter-

- cee 3

[
Ibid.
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hational_ogligations of indefinite duration has given rise to
a demand. for some change in the traditional rules. The objective
according to Brierly, is to ensure that no treaty which-bne party

has been coerced into entering has the protection of the law.

Effect of Duress

The traditionél view is that international law |
Gisregards coercion in the conclusion of treaties, unless it is
applied to the person concluding the treaty.  (See for exémple
Article 32,of Harvard Draft). This conclusion seémed to be a
necessary corollary to the admission of war not only as a means
of enforcing rights recognized by international 1aw, but also as
a means of challenging and deStroying the.existing legal rights
of states. Such a rule however is cleariy obnoxious to the general
principle of law whiéh postulates freedom of consent as an essen=-
“tial condition of the validity of consensual undertaklngs. Over
the last half century there has been a complete reversal in the
att;tude of;lnternational 1aw towards the use,. or threat, of |
armed force for the purpose of'atfaining national objectives.
The cumilative effect bf'the«Covenant of.the League of Nations,
the 1928 General Treaty for the Renuhciatioh of War, and the
Charter of the United Kations hés been‘to destroy the foundations
of the traditional rule recognizing the validity of treaties
imposed by force. - Insofar as war isinow prohibited, a state
that has resorted to war in violationwof its obligations under
these agreements cannot iogicaily be rega;ded as applying force
in é manner permitted by law. Accordingly, in view of the
transformation of the attitude of international law towards_the
legitimacy of war, many leading western scholars (Brierly,
Lauterpacht, licNair) argue that duress should no longer be
disregarded and that the absence of freedom of consent in the
conclusion of a treaty should be held to vitiaté the treaty.
The rﬁle formilated by Lauterpacht in his First Report on the

Law of fTreaties. in 1952 is:
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Reality of Consent
Article 12 |

Absence. of Compulsion

Treaties imposed by or as the result of the use

of force or threats of force against a State in

violation of the principles of the Charter of the

~ United Nations are invalid if so declared by the

International Court of Justice at the request of

any state. :

however, not all writers share this view. - In his
Third Report on the Law of Treaties in 1958 Fitzmaurice while
noting the "eloquent and forceful“ expres51on of views by
Lauterpacht, argues that the case would have to be confined to
physical force to avoid Opehing a dangerously wide door to such
other pressures as economic ones. (Lauterpacht, however, feels
that an-economic blockade is the very type of force which should
have the effect of invalidating a treaty). Fitzmaurice is also
concerned about the difficulty ofeundoing'the executed portion
of treaties and in such cases perhaps the only practicable

remedy is ° the termination of rights still to be executed.

One of the difficulties faced by those who urge that

~ the use of duress should vitiate a treaty, is that such a

principle would inevitably throw doubt'ubon_the validity of peace
treaties."Lauterpacht carefully_limits his rule to those cases
in which treaties are imposed by force in violation of the Charte;
of the United Nations. Force ceases to have the character of

coercion if 1t is exercised in executlon of the law. In such

Xg%ases, the iwmpersuvnal authority of the law on behalf of which

force is employed, is deemed to supply the element of consent.
Thus, argues Lauterpacht, a treaty or any other undertaklng
imposed by the United Nations in the course of enforcement

action upon a state held to be guilty, in the language of

'Article_39 of the Charter, of “a breach of the peace or act of.

aggression" does not ihﬁalidate”the treaty or undertaking. Laute:

pacht even forsees the possibility of granting the character

of legal sanction to the action of one or more states acting for

000556
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-the- enforcement of peace or repulsion of aggression in accordance
w1th the Charter. Using much the same reasoning in considering
the validity of peaceztreaties, MclMair feels it is necessary
to ascertain whether the outbreak of the war involved a breach
of the General Treaty for the Renunciation of Var or the United
Nations Charter by the party innoking the peace treaty. He would
however, exempt treaties induced by collectiVo ‘armed force on
 behalf of the international community, which dlffer from those
induced by coercion for the purpose of securing purely national
objectives, It is not known whether Soviet jurists would support
this view but Professor Kozhevnikov states that,

"peace treatieg ‘occupy an eminent place within the

system of international agreements; they legally

terminate the condition of war and determine

political and other relations between the contracting

parties", (3)

Unequal TIreaties

The question of duress is closely 1inked with the
concept_of "unequal treaties" which has recently come under heavy
attack from the Commnist bloc and other countries. While the
arguments of'the.more advanced ﬁestern legal scholars described
above do not appear - to have been invoked so far, these arguments
could well serve ae_a Juridical base for a condemnation of
M"unequal treaties"., In the Sixth Committee of the United
Nations in 1562, the Panamanian representatiVe urged that
treaties which were the "“fruit of coercion and bad faith" should
not be condoned. International law should.no longer give uncon-
ditional validity to legal instruments which were the products
of "unbridled colonialism". He spoke of the "obsolete" concept
of respecting treaties-conclnded through coercion and “violation"®
particularly the threat of violation "in its most brutal form --
in other words, wdf"q Ehile the Panamanian representative did |
not refer specifically to the Panama Canal agreement, the Soviet

delegate did, using it as anvexample of a treaty that was not

.ng___ cee 6

sovetsko Gosudanstuo i Pravo No. 2 iarch 1954 quoted in
b8 A.o.I.L. (1954%) p. 640-646. : :
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concluded on:the basis of eguality and mﬂtual benefit. The
I.L.C.y. Hie said, should show a readiness to translate this
concept! of equality of states and mutual benefit into every
aﬂﬁiele of the law of treaties. The Indonesian and Algerian
representatives spoke of placing the law of treaties "ﬁpon the
widest and most secure foundations based on strict respect for
principles of the sovereign equality of states". The
"Czechoslovak represéntative set out thé Communist érgument in
more juridicial termss -

"The question of the conditions of substantial.
validity of international treaties is becoming ever
more important at present. The strictest conformity
of the treaty with the fundamental objectives and
legal principles of the contemporary international
community must be considered as the intrinsic
condition of its validity and enforceability. .
Unequal treaties, treaties violating the principles
of peaceful coexistence or those endangering other-
wise the peaceful and friendly co-operation among
peoples cannot be attributed the character of inter-
national treaties in the legal sense. What qualified
the treaty as a legal relationship between two or
more States is among others its inseparable link with
international law. The principal prerequisite for
the binding force of an international treaty and for
its right to be protected by international law is

the conformity of its contents and objectives with
the fundamental principles of international law.

In our view, the contemporary concept of the legal
validity of international treaties must be based
upon the above-mentioned foundations. At the same
time, it is necessary to strengthen the principle
of a consistent fulfilment of international obli-.
gations freely entered in; i.e. the principle of
pacta sunt servanda."

Soviet jurists have also touched on the question of
so-called "unequal" treaties. Vyshinsky has stated that the
Soviet theory of international law is based upon the principle
of sovereign equality and respect for mutua131nterests and right:
as the fundamental source of internationdl law. The rule of
pacta Sunt servanda is one of special importance, if a treaty
is cohcludedvin full ﬁquality5 agreement and freedom of the

(%) ‘

contracting parties., Professor Kozhevnikov has stated flatly
o'o‘ 7

- . ) ) R ’ E
(&) "Problems of International Law and Politics" 19%9, referred
to in Korowicz "Introduction to International Law", p. 128.
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that, "Respect, for equal international obligations is the (5)"
fundamental princirple of the whole of iﬁternational law®, |
The word "equal" is noteworthy in this otherwise orthodox
statement.
"The classics of larxism~Leninism did not extend
the rule of international law which says that
international treaties should be observed, to
- annexionist and enslaving agreements ... Refusal
to abide by these agreements cannot be considered
as a violation of the principles of international
law" . (6) '
The introduction of these subjective gualifications would
seem to seriously undermine the principle of pacta sunt servanda
Indeed, the determination of what is an "unequal' treaty is
in practice, unlikely to lend itself to judicial solution.
It is evident that "unequal" treaties will probably have been
concluded by Western powers with weaker_states,1'Kozhevn1kov
has given an example: - |
"From this point'of view [of the nullity:of
uniequal treaties/ the unanimous decision of the
Fgyptian Farliament of October 15, 1951, which
denounced the Anglo-Fgyptian Treaty of 1836 and
the convention of 1899 concerning the condominium
over the Sudan, corresponded to the democratic
Juristic sense of all progressive mankind; these
treaties violated the elementary sovereign rights
of the Fgyptlan nation". (7)
Forther, it seems possible that in given historic conditions,
treaties which had been considered "progressive", could become
"reactionary, annexionist and enslaving", a transformation of
which the Soviets would appear'to be the sole judge. Indeed,
even "annexation" 1is capable of interpretation, for Lenin has
rointed out that the incorpeoration of foreign terrdtory is not
(8)

necessarily to be regarded as "annexation". The concept of

"equality" anmong treaty partners could be extended to such a

——— . . * e 8 8
(%) Kozhevnikov op. eit. .

(6)  piq.

(1) 1pia.

(8)

Lepartmental Faper "Juridical Aspects of Feaceful
Coexistence" p. 1k,
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point asito@throw doubtﬁon the régulation by treaty of the
felations;between great and Small states. ,V | |
Doctrine of Rebus.Sic Stantibus -
The clausula rcbus sic stantibus is an expression |
of the view that vital changes of circumstances may be of such
a natufe as to justify a party in demsnding to be released from :
the obligations of a treaty which csnnot bc abrogated by
unilateral notice. Whilc thé'géneral principle is widely it
not univorsally acknowledged, its precise nature and role are |
highly controversial.,. Its critics point to the danger of it being
used as a pretext for the violation of treaty obligations. The
practice of states reveals few examples of‘actual recourse to>”
the doctrine and probabiy no'exampleslof its_fecognition by‘
,ststes sgsinst whose treaty‘rights it.has»been invoked. Howevef,_
the International Court-in'tné Frce'ZOnes case, (9) while finding
it unnecessary to consider the application of the doctrine
implied that it was a positive.rule of_law., Writers have’ found
the juridical_baSis of the:doctfine to lie in some fundamental
right, in a frustration of the object of the’treaty, in an'
| impossibility of pcrformance,sin a promotion of state 1ntefests,
in the nature of certain changes of circumstances, or in a
combination of these bases.: "h'owever,' cn'esﬁey H1l1l in an
exhaustive study of the doctrine and its origins is of the
opinion, which is shared’by'a majority of writers, that, as
understood by states, (ie. lex lata rather than lex feranda)
rebus sic stantibus is based juridically upon the'intention of
the parties at the time of the conclusion of the treaty. (10)
In his view, the only definition recognized by states as a rulo

of customary international law is:

Y

F.C.I. L. Ser, A/B No. L6, 1932.
"The Doctrinc of prus Sic Stantibus" p. 75.

BRCON
_(10)
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"A treaty-oft perpetual or indefinite duration
which contains no provision for revision or
denunciatiénylapses,?in the sense that stipulations
which remain to: be performed cease to bind the -
parties to the treaty, when it is recognized by
the partieés-to. the treaty or by a competent inter-
national ;authority that there has been an essential
change in those circumstances which existed at the
time of the:conclusion of the treaty, and whose
continuance without essential change forimed a
condition of the obligatory force of the treaty
according to the intention of the parties".

The 1935 Harvard Draft Convention defined the doctrine as

follows:

i 00 S S et

a) A treaty entered into with reference to the
existence of a state of facts the continued
existence of which was envisaged by the parties
as a determining factor moving them to undertake
the obligations stipulated, may be declared by
a competent international tribunal or authority
to have ceased to be binding, in the sense of
calling for further performance, when that state
of facts has been essentially changed.

b) Pernding agreement by the parties upon and
decision by a competent Iinternational tribunal
or authority, the party which seeks such a
declaration may provisionally suspend performance
of its obligations under the treaty. '

¢) A provisional suspension.of performance by the
party seeking such a declaration will not be
Justified definitively until a decision to this
effect has been rendered by the competent inter-
national.tribunal or authority.

~The 1962 "Proposed 0Official Draft" of the American Law Institute's

Eestatement of the Foreign Relations Law of the United States

formlates the doctrine thué:

"156. Change in State of facts: Rebus Sic Stantibus

(1) 4n international agreement will be interpreted

as subject to an implied condition that a substantial
change, of a temporary or permanent nature, in a

state of facts existing at the time of its making
relieves the parties, temporarily or permanently as
the case may be, from the duty of performing their
obligations under the agreement, but only if it is
clear that

a) the parties could not have intended
that they shouvld have performed their
obligations under the changed circum-
stances and

b) the continuance without substantial
change of such state of facts was
essential to the achievement of the
Oobjectives of the agreement.

* * 2000561
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- €2) A party to an international agreement may rely
on interpretation of the agreement pursuant to
subsection (1) as a basis for suspending or
terminating the performance of its obligations
under such agreement only if:

a) 1t did not cause the change in the
state of facts, and

b) it has sought in good faith to obtain
the assent of the other parties to its
interpretation of the agreement pursuant
to Subsection (1), except when this was
impossible under the circumstances.,

(3) ‘vhen the continuing existence of a state bf
facts is essential to the achievement of the
" objectives of only a part of the agreement, sub-
sections (1) and (2) are applicable only to that
part of the agreement i1f it is seperable from the
rest of the agreement".
However, typical of the differing views on this doctrine,
Fitzmaurice argues in his Second Report on the Law of Treaties
that rebus is not a matter of perceivihg the intention of the
parties, but is an independent and objective principle of'law.
"If the particular treaty itself, as a matter of
its normal and correct legal interpretation, does
actually require to be read as contalning such an
inplied provision, the case is not one of termination
by operation of law, but of termination provided for
by the treaty itself, through an implied resolutory
conditiong".
In Fitzmaurice's view, it is necessaryto have an essential
change of circumstances which either vitiates the objects and
purposes of the treaty itself, or relates to fundamental consi=-
derations that were basic to the treaty for both parties and
moved them jointly to conclude it. It could certainly be
' argued that if duress is nbt,relevant‘to the essential validity
of international agreements, that is to say, if the test of the
validity of treaties is not necessarily what the parties freely
intended, it is unreasonable to make an assumption as to their
intentions with regard to. the contents of the treaty.
In pointing to the close connection between the

disregard of duress and the doctrine of rebus slc stantibus,

(11)
Lauterpacht observes that as a matter of historical
ettt e g L 2N J ll
(ll) "The Tunction of Law in the Internatlonal COmmunity"
p. 271. :
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experience, the oceasion for invoking the doctrine has usually.
‘been in conneection with treaties imposed by fproe;
ntreaties which as a rule do rot contain any .
‘limitation of their operation in point of time,
whose provisions are not invariably the product
of far seeing statemenship, which are as a rule
dictated by the victor after a trial of physical
strength, and which, in consequence of the nature
of the conditions imposed by them, perpetuate the
consciousness of their origin".

' The solution of the difficulties created by the existence of
obligations ariSing'out of treaties imposed by force inso far as
they are unjust or obsolete, would seem to lie with the appropriate
political agencies rather than in a judicial remedy capable of
application by an international tribunal. Lowever, there
remains in Lauterpacht's view a legal residuum which although
of limited compass, is capable of application,by a judicial
tribunal in which the law will recognize that the contract has,
as a result of an unforseen change in circumstances, failed to
realize the true will of the parties and that it cannot be
maintained wholly or in paft.\

Lord kicNair in his 1930 essay entitled “The Functions

- the :
and Differing Legal Character of Treaties" draws well known

distinction between contractual and law making treaties. He
suggests that a change in circumstances in the case of contrac~
tual treafies may demand the eXerciSe of the juridical function.
Le defines this type of treaty as embodying bargains between the
parties regulating their future conduct or conferring mutuai
rights of trading or fishihg,»ektraterritorality treaties, or
treaties creating rights in the nature of servitudes of a non
politicai nature. iicNair views the problem as bne of the
revision of treaties and while he beliéves sonme means of revision
is essential, he doubts whether the IegiS1ative function required
for the revision of law making treaties is to be deduced from

the principles of the law of obligations. The claﬁsula, he
points out, was the product of an era when arbitration was
virtually non existent énd,that it evolved as guidance for
‘statesmen and diplomats rather than advocates and judges. |
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was made,“makea a.stronger: appeal to dlplomats and statesmen
than to.lawyers.

In 1921 three jurists prepared a report for the 2nd
Assemblxgqf°the League of Nations as to the action the League
might take under Article 19 of the Covenant:

"Phe Assembly may from time to time advise the

reconsideration by llembers of the League of treaties

wnich have become inapplicable and the consideration
of international conditions whose contlnuance might
endanger the peace of the world".
1t was their view that the League might take action when
treaties had become "inapplicable, that is to say, when the
state of affairs existing ét the moment of thelr conclusion
had Subsequently undergone, eitﬁer materially or ﬁorally,
such radical changes that their application has ceased to be:
reasonably possible".(lz) Article 19 would seem to be evidence
of a desire for a power to modify treaty obligations under
certain circumétances._
fﬂ Although no4cases=are_known in which Cénada has
invoked the doctrine of rebus sic stantibus, it is a potentially
useful argument for this country. Canada has tacitly accepted
that she is bound by a }arge and as yet undefined number of
British Empire treaties. Few of thiese form a part of Canada's
active treaty relations but Qccasionally one of them is
resurrected by a foreign government in support of a privilege
that Canada does nof feel in its interests to grant. The
Netherlands, for example, has for some years been arguing in
support of certain consular priviieges in Toronto, that the
1856 Aﬁglo-Netherlands Consular Treaty was binding upon Canada.
This contention has been rejected on other legal grounds but
it is clearly in Canada's interest to have in.reserve the
arguments of desuetude,4rebus sic stantibus etc. for use in

Such CaSeS . . . : * e 0 13

(12)

Quoted in Tlscher.Williams "The Permanence of Treaties"
22 A.J.I.L. (1228) p. 101.
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Soviet Attitude to.Rebus Sic Stantibus

v As soon\as'it was accorded a‘measure of recoghition,
v ngiexadiplomaoy‘turned'to the rules of traditional inter=
national law to establish its legal relations with other
countries. On}occaSion, the Soviets claimed rights arising
from internafional.treaties signed Ey the forﬁer Russian
,government, on others it refused to adhere to treaties signed
by the Imperial and Kerensky governments. In the fleld of
treaties as in others facets offinternational laW, it thus
became ﬁecessary toAratiOnaiize the activities.ofﬂboviet
diplomats. Soviet Jurists while never denying completely
. the tradltional rules of international law, at least with
regard to relations between ‘the Socialist and Capltallst
countries, felt that they had to be revised. In the words
of.Korovin.one of fhe early theofists,'"The Proletariat did
not destroy the old principles of 1nternational law but
reformed them for its own use."(13) Speaking specifically of
Russia's international agreements Lenih‘stated,'"We‘reject all
provisions sanctioning international robbery and oppression,
but all provisions relatingvto good neighbogrly relations we
willingly accept, we cannot rejeotithem."(lb)

| Because of the fundamental idealogical differences
'~.between the Soviet Sfate and_othervcountries, Korovin fegarded
the treaty as the only reliable soufce'ofeinternationél legal
relations, and he enjoined=sfrict:obedien¢e~ofqpaCta sunt
servanda., This view of tne sanctity of treaties is one aspect
of bov1et theory which has survived the yeérs.(IS) There area«f

though
however, a number of potentlal looprholes Afxxxx which a boviet

eee 14
(13)

guoted in Snyder and Bracht "Co-existence and Inter-
national Law" 7 I.L.g. 1958.

(1%) Lenin: ‘%orks, Third Fdition, quoted by funkin in "Role
(25) © of International Law in International Relations".
1

See for example, Krylov "The U.5.5.R. attaches a great
importance to the strict observance of international
treaties by contracting partles". 70 Hague Recueil 1947,
4L07. Also, the statement of Czechoslovak representative
in the 6th Committee of U.N. p. 5 above.
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vjuristrcanﬁescapgpshould he find the principle pressing too
 't1ghtly§a£@und Nim. One of these is the clausula rebus sic
“stantibus. The traditional Sovief view as expressed by‘ |
Koroﬁim, is that.state obligatiOné remain absolutely binding
-as, regards the political regime-that entéred into them, but
lose their bindiﬁg force oﬁce the sociélvstructﬁré of the
$tate changed so categorically that the fulfillment of the
rights acquired by them, contradicted the fundamentél prin-
ciples of thé new_regime.(lé) 'Thisvview suggestg that‘inter_
national'law should consist of”a'certain‘number of norms, |
..including the admission 6f ail 6bligatibns whose fulfillment
is compatible with the sécialistructure of the state, and the |
right of every nation to decide upon ifs'own internal regime.
The Soviet view of the clausula proceeds from an identification
of the state as a subject df internatidnal‘law, with the stafe
as an organ of the ruling class. It is therefore 1ogicalrfor
the Soviets to deny the continuity of theiétate personality
after a revolution thétninvolved‘a,change in the ruling class..
This has permitted the Soviets to repudiate onerous Czarist
debts but iﬁ has not completely coircided with Sbviét pélitical
practicé which abandoned Czarist'rightsvabroad (e.g. capitu- |
lations in Iran and China) only by special agreement,

——— soe 15

(16) "Eyery international agreement is the expression of an

- established social order, with a certain balance of collective
interests. So long as this social order endures, such treaties
as remain in force, following the principle pacta sunt servanda,
mist be scrupuously observed. DBut if in the storm of a social
cataclysm one class replaces the other at the helm of the state,
for the purpose of reorganizing not only economic ties but

the governing principles of internal and external politics,

the old agreements, in so far as they reflect the pre existing
order of things, destroyed by the revolution, become null and
void. To demand of a people at last freed of the yoke of
centuries the payment of debts contracted by their oppressors
for the purpose of holding them in slavery would be contrary to
those elementary principles of equity which are due all nations
in their relations with each other. Thus in this sense the

. Soviet doctrine appears to be an extention of the principle of
Tebus sic stantibus, while at the same time limiting its fileld
of application by a single circumstance -~ the social revo-

" lution®. 22 A.J.I.L. (1928) p. 763. R
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hile elaborating theories to explain'the change

in..the rlghts and obligatlons of a state which undergoes a
radical change in its internal structure, Soviet international
lamyers have almays emphasized the strict binding force of
agreements entered into by a certaln regimef liowever, there

was a shortglived'interruptibn invthis‘attitude in 1935 when
Pashukanis attempted to'introduce‘thevcléusula'in a broader
sense then that defined by Korovin, in order to justify the
annulmeht of the Brest-Litovsk Treaty which the Sbﬁiet govarn—A
ment had itself concluded. hLe implied that a change in the
relations.of'power which had cdnditipned the original agreemeht
might render it invalid. However, this was the_séme justifi-
cation that Nazi Germaﬁy used in declarihg that various previous
treaties were no longer bihdihg due to "changed circumstances".
After 1937, Pahukanis wés sharply criticized, and the clausula
'dismlssed as a pseudo JuridlCal pretext forrthe 1mper1alist
practice of violating treaty obligations. 17) Pashukanis's
error seems to have laih'in}his failure to distinguish between
‘the usual application of the principle, and the repudiation |
after a class revolution of obligationé'contracted to prevent
that revolution. While Korovin was himself attacked and
discredited, he now appears to be regaining his former position
" of influence, but in any event there is no-reason not to believe
that his skillful 1asitimizing of the Soviet repudiation of
‘Ru351an debts, has withstood the vic1ssitudes of Sov1et 1egal
'tneory. | |
" CONCLUSIQN$ |
| The}f011owing considerations might be kept in mind
in the.formulation“of a policy to be adopted in the I.L.C.

eee 16

an Schlesinger "Soviet Legal Theory" p. 285. Kozhevnikov
(op. cit.) for example, rejects the doctrine which he
states "is used by the aggressive countries for the
justification of their predatory foreign policy".
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1. The pressure of western legal thought
for a revision of the traditional disregard
of duress on the validity of treaties.

2. The desire of the developing states for the
eradication of the vestiges of colonialism
in the form of onerous treaty obligations
considered to have been imposed by force or
threat of force and to be a continuing
impediment to the full exercise of sovereignty.

3. The Soviet willingness to exploit this

o discontent and their attempt to have discarded
the absolute legal principles of traditional
international law in favour of more flexible
Soviet inspired rules which can be used in
the attainment of Soviet political objectives.

If western jurists in the I.L.C. resist all change
and insist on the maintenance of the traditional rules of
international law, they are not only unlikely to prevail,
but will probably engender further support among thg developing
states for the new international law of the Soviet Bloc. For
polltlcal reasons therefore,. as well as the desire to resist
.the erosion of the»already‘limited legal nature_of international
law, western jurists sheuld‘take the initiative_infformuléting
rules which, while of ah»eésentially‘legal nature, will be
.politically acceptable to the developing countries.

) With these considerations in mind it is recom-
mended that: ‘

(a) The use of duress be regarded as vitiating
an international agreement, except where such
duress is in the form of legitimate force,
that 1s to say, faorce that is lawful in
accordance with: the United Nations Charter;

(b) The doctrine of rebus sic stantibus be
accorded formal. recognition and 1ncorporated
in the draft Convention;

(c) uearing in mlnd that the Convention on the
law of treaties may become accepted as a
superior norm of international law (jus
congens), thus, perhaps, carrying rights and
obligations for non;participating states, a
suitable formula be devised to discourage the
application of its prineirles retroactively,
particularly those concerning the use of duress,
in order to avoid opening to scrutiny the many
existing agreements with undoubtedly would fall
before this rule, - the so called "uneqgual
treaties", - thus seriously prejudicing existing
1nternationa1 settlements. '
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File No. -
s AN 37 o
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Cer 75~ AN -3 7-1

You will recall that && the meeting on January 15,
1963, Mr. Jay agreed to raise with me the possibility
of this Division preparing a short preliminary paper
on the first of the principles enunciated in paragraph 3
of Resolution 1815(XVII). ZExemination of this question
revealed both the inseparability of the various prineiples
of Article 2 of the Charter selected by the resolution
for priority study and of the degree to which the
principle of "sovereign equality" can be said to embrace
all the others. ' '

2. Accordingly, after discussions with Mr, Beesley,
we agreed to draft suggested Canadien comments on the
principles which would (a) stress the fundamental
character of all the principles in Article 2 and

their inter-relationship and (b) set the stage for
suggesting that further codification is required only .
in respect of the second principle - dealing with the
obligation to settle international disputes by peaceful
means., It was understood that Mr, Beesley would prepare
complementary ccmments dealing more thoroughly with
that principle and the related intention of Canada %o
Sccept the compulsory jurisdiction of the International
Court.,

- 3., . Attached is a.copy of our paper. Paragraphs five

to the end are couched in the form of a suggested reply

- to the anticipated request from the Secretary-General
for Canadian camments. We envisage that Mr. Beesley's
paper could follow readily on from the concluding
paragraph of our draft.. you are agreeable, Mr,
Beesley might wish to ensure that the attached will be

«discussed at the next meeting of the Legal Planning
Committee., With that in mind, coples have bsen sent
to those who participated on January 15. 2}‘*

5 7

L

United Nations Division.

CIRCULATION
r, Wershof
'r. Sicotte |
r., Kingstong

Ir. Brossard
r., Bessley
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CONFIDENTTAL

BACKGROUND PAPER: SOVEREIGN EQUALITY

After the lengthy and sometimes controversial debate
at the seventeenth session on the "Friendly Relations" iten,
which had its origin in politically'motivated Soviet
pressure for general acceptance of its version of peaceful
co-existence, unanimity on Resolution 1815(XVII) was only
made possible by compromise. Moreover, this was essentially
a procedural compromise, deliberately seeking to do the
least disservice to either of the opposing positions of the
Soviet bloc and Western-oriented countries in the Sixth
Committes, |
2. On the face of it, the Soviet bloc did appear to
let slip its substantive position, in as much as the resolution
favoured an spproach based on thé Charter rather than on
"peaceful co-existence" as such, However, the USSR has
never.said that the twé were mutuaily exclusive., To the
extent that the Charter includes the conception of
"peaceful co-existence® it can be supported by the socialist
camp., Where, however,‘the United Nations seeks to give
expression to a broader philosophy of international
co-operation than that encompassed in the Soviet view of
"peaceful co-existence", - the Organization,- in Soviet eyes,
stands revealed as the tool of imperialism. As such it is
accused of following in the footsteps of the League of
Nations which is said to have fallen apart because it was
used as a screen to mask the preparations of the Western
powers for a new war,

3. Thisis the logic which the Soviet bloc could, with
customary‘selectivity as to facts, pursue during the further
study that is to be given to the question of friendly

relations and co-operation among states. This would, of

course, reflect the basic Soviet mistrust of any international
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organization it does not control. It would also give
further evidence that the USSR, (deépite aberrations
which have occurred from time to time largely as a result
of a misreading of the likely position of the non-aligned

states), has much preferred the safety of its veto-protrected
'positién in the Security Council to the risks of majority
decision in the Assembly, or in any other purely democratic
forum, |

4, In preparing Canadian comments for the Secretary-General
in accordance with the resolution, the above Soviet bias
should be borne in mind, since 1t will continue for the
foreseeable future to prevent the Soviet bloc from
foresaking its political approach to the study of "friendly
relétions". The West, on the other hand, should tiy to

keep the éxereise within its legal perspective. To this

end it is useful to recall that the resolution sets the

stage for Assembly study of principles of international law

concerning friendly relations and co-operation among states
in accordasnce with the Charter with a view to their
progressive development and codification so as to secure

their more effective applicetion.-- On this basis member

states will be asked to comment before July 1, 1963 on
four principles,

SUGGESTED CANADIAN COMMENTS

5. In response to the requeét for comments addressed
to it by the Secretary-General pursuant to Resolution
1815(XVII), the Government of Canada wikhes at the outset

to underline the importance it attaches to the univérsal
acceptance and application of international law., It is
convinced that the well known principles of international
law, ineluding those now incorporated as binding obligations
in the Charter of the United Nations, lie at the very root

of peaceful and mutually beneficial relations among states.
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These principles, while as yet imperfect, tend to form
a composite and fairly balanced framework within which,
given good faith, peace-loving states can regulate their
affairs and can work out amicable solutions to such
differences as may arise from time to time between them.,

6. Priority has been given to only four of the

e et . e A e

principles of international law that were selected after
careful negotiation in‘San Franciseco in 1945 %o form
Article 2 of the Charter, » v
(a) the prineiple that States shall refrain
in their international relations from the

threat or use of force against the terrltorial

s

integrity or political independence of any
State, or in any other manner inconsistent

with the Purposes of the United Nations;

(b) the principle that States shall settle

their internationalldisputes by peaceful

means in such a manner that international
eanE
peace and security, and justice, are not

endangered;
(c) the duty not to intervene in matters within
e A B T

the domestic i?{}ﬁg{fﬁ}?ﬁmff any State, in
accordance with the Charter:m
(a) the prineiple of EgZQEEngMQQQQiQEZMOf States.
Te Each of the principles, however, can be adequately
gstudied only in relation to other intimately associated
conceptions in that article and in the light of the Charter
as a whole. Thus, for example, it is not possible to give
fruitful consideration of any of the principles listed in
the resolution except in the context of paragraph 2 of
Article 2 which states:
"All members in order to ensure to all of them
‘the rights and benefits resulting from
membership, shall fulfill in good faith

——— 4000573
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the obligations assumed by them in

accordance with the present Charter”.
8. Reflected throughout Article 2 and, indeed,
throughout the Charter is the determination of member
states to maintainv"international peace and security"®,
At first the United‘Nations were a hahdful of war-weéry
states to which co-operation meant not-only joint effort
" to defeat an eneny in immediate conflict,.but also
callective action to preserve the peace once their
military pertnership had overcome the aggressor. Since
then, many new members have joined the Organization; but
the fundamental purpose of the United Nations has not
changed. Article 2 is, therefore, central to their
undertaking, for it lays down a binding code of national
conduct designed (&) to facilitate collective action in
the interests of peace and (b) still to safeguard the kind
of sovereign individuality which member nations had fought
bitterly to achieve and to preserve. It is interesting to
recall in this connection that in 1934; when the USSR at
last Jjolned the League of Nations, Mr, Litvinov had made
a point of streséing that his government was, nevertheless,
"preserving its personality”. v
Ge In the close afterﬁath of the war, the nations
assembled‘in San Francisco were prepared voluntarily to
relinquish a reasonable degree of gsovereignty in order to
move towards "eollective security”. Nevertheless; although
a few were wiiling to go quite faf in this, none wished
to run the risk of losing its national identity in a
corporate organization and many, including the Great Powers,
were intent on retaining full freedom of action in the
defence of their own vital interests.
10, The organic growth of the United Nations 1in the

face of challenges and opportunities only dimly foreseen

R
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in 1945 has been remarkable., "It has led to significant
developments in the attitudes of member governments to
the United Nations. Yet it is as true today as it was
in 1945 that Article 2 probably represents the limit of the
willingness of member states tok§urrender elements &6f
their sovereignty even for the compelling interests of a
égilective effort to foster and defend international peace
and security.
11. Accordingly, it is useful to go back to San
Francisco to observe the original scope and intention
of the important princibles embodied in Article 2. |
It was not by accident that the first principle was
ﬁartieularly addressed to the question of sovereignty.
The enjoyment of the rights and benefits of sovereignty
are, by definition, of primordial interest to national
states., However, as formulated in the first principle,
the ouﬁline of sovereignty so familiar in international
law has been subtly altered by the additiomn of the
notion of "equality". Taken together the two words
“sovereign‘equality“ cohvey a meaning of justice, democracy
and order for the sake of both individual and common good,
that is of the very essence of the Uniped Nations conéeption.
12. The phrese first emerged tb public importance in
the 1942 Moscow Declaration. It is fair to say that it
wes deliberately chosen to reassure, not only the Great
Powers as to their rgciprocal intentions at the end of
the war, but more importantly also to dispel the apprehensions
of the smaller powers which had begun to feel uneasy that
thelr future might be arbitrarily decided for them by a
handful of states having a preponderance of military and
economic power. Paragraph 4 of that Declaration therefore
read:

"That they, (the Governments of the USA,

the United Kingdom, the Soviet Union and

000575
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China) recognize the necessity of
establishing at the earliest practicable
date a general international organization,
based on the principle of the sovereign
equality of all peace-loving states, and
open to membership of all such states, large
and small, for the maintenance of international
peace and security."
13, This first formulation at once éstablished two
notions which have ever since been linked to "sovereign
| equality"., The first was the suggestion that;ggly
j "peace-léving states" were sovereign equals, The second
was recognition of the necessity that each member would
have to accord mutual respect to other member states, if
there was to be any hope of forming a durable association
to serve the cause of peace.
14. Both at Dumbarton Osks and at San Francisco the
terminology ”sovereign equality" was the subject of some
discussion. &In the event, it wés incorporated unchanged
in the Chartef on the assumption and understanding,
recorded in the report of the rapporteur of sub-committee
I/1/A to Committee I/1, that it conveyed the following:
(1) thet states are juridically equal;
(2) that they enjoy the rights inherent in
their full sovereignty;
(3) that the personality of the state is
| respected, as well as its territorial
integrity and political independence;
(4) that the state should, under international
| order, comply faithfully with its international
duties and obligations.
15. It will be apparent that "sovereign equality"
expiicitl& and implieitly sums up ﬁhe other principleé

in Article 2. Put the other way around, Article 2 can be
000576
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said to be a codification of the fundamental notion

of sovereign equality on which, in turn, the whole

United Nations system is predicated.

16. How, for example, could any member state enjoy

a status of sovereign equality if others did not fulfill
their solemn obligations in good faith? Each failure to
do so would inevitably diminish the rights of others, Again,
how could juridicial equality have practical meaning if
powerful states were free to advance their interests by
resorting to threats or the use of force rather than by
recourse to the rule of law through peaceful procedures?
Certainly sovereign equality would be meaningless if the
territorial integrity and the political independence

of member states - which are indispensable aspects of
national "personality" - were not held to be inviolate.
Nor would the status be of real comfort if the United
Nations either singly or in concert were entitled to
intervene 1n the essentially domestic affairs of member
states. It is, of course, only natural that an exception
to this létter principle should have been carefully
recorded in the Charter in respect of enforcement measures
under Chapter VII, Without Such an exception, the central
objective of efféctiva collective security would be quite
out of'the reach of the Organization,

17. Another important derogation from the full freedom
of action normally associated with national sovereignty
was the decision that the United Nations should act by

ma jority vote. In 1963, it is perhaps difficult to
appreciate what é daring step forward was taken in 1945

when the United Nations agreed - in the interest of

collective security - to relinquish the rule of unanimity
which had governed the activities of the League of Nations,

Once having taken this step; most of the states in San

Francisco were reluctant to accept the view that, after

-0
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all, the realities of power required that the Great

Powers had to be accorded a special position. However,

once again with the real interests of the peace-keeping
functions in mind, it was agreed (a) to give the Great
Powers permanent seats in the Security Council and (b) that
the rule of Great Fower unanimlity should apply to the
important decisions of that organ.

18. While practical considerations have dictated a

few exceptions to the principle of "sovereign equality",
member states have beenvquick to defend their right to
juridicial and political equality against any further
encroachment. The obligations comprehended in the principles
of Article 2 are in part obligations assumed by member states
and in part limitations on the corporate activities of

the Organization as such. 1t is significant that the objective
of both is to protect the principle of "sovereign equality"
and that this springs from a realizatioh that, in the finai
analysis, the world organization could not exist without

the continded mutual respect of all members.

19, Article 2 represents a codification of "“sovereign
equality"” but the Charter as a whole must also be taken into
account in assessing the full value of that fundamental
principle, In this connection it is germane to recall that
the Cherter does not seek to stampuaq imutable status-quo

on the world. As the Bolivian representative said at

San Francisco, the attempt to secure peace on such a basis
would be "anti-human and, therefore, impossible and would

in any case constitute a new form of oppression”. On the
contrary, the Charter seeks in many ways to recognize the
need and inevitability of peaceful change. To this end |

it stresses the necessity of co-operative action to advance

humen rights and social and economic well-being for all
peoples. To this end, also, it offers in place of the
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right to resort to threat or the use of force, a variety
of methods for the peaceful settlement of international
disputes.

20, In the view of the Canadian Government, most of
the princ;ples of international law embodied in Artiqle 2

of the Charter require little if any further codification.

e A

What 1is required to secure their.mqre effective application,
and thus the progressive development of the system which is
founded on these principles, is not their further

elaboration but the fulfilment by all members in good faith

of "the obligations assumed by them in accordance with the

preéent Gharter".

21, The quéstion of whether or not those obligations

Vfare; in fact, being fulfilled in any particular s tuation

, 1s, of course, a polittical one. Indeed it is impiicit

in many of the important issues raised in the debates
‘which do, and should, take place elsewhere than in the Sixth
Committee of the General Assembly, The Canadian Government
believes that it would serve no useful purpose to impinge
on political discussions of this kind in the context of
Regolution 1815 (XVII). |

22, However, tﬁere is one prineiple which does lend
itself readily to study from the more strictly legal pQint
6f view. That is the obligation on member states to
"settle their international disputes by peaceful means

in suech a manner that international peace}and security, |
and justice, are not endangered". The Cansdian Government
is convinced that it would be réwarding to concentrate

the studies enjoined by Resolution 1815(XVII) at this time
on improving and making more readily usable the various

means provided in the Charter for the effective application

 of that principle. The provisions of Article 33 would, of

course, require careful examination. Perhaps of even greater

---10
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importance would be an intensive_study of the rols of

the International Court of Justice, including in particular
the part that can be played by the compulsory Jjurisdiction
clause of the Court's statute, in furthering the application
of the rule of law to an ever widening area in the affairs

of states.
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DEPARTMENT OF EXTERNAL AFFAIRS.
MEMORANDUM = ,jﬁlﬁ%?7§¢
. | 4

TO: ... Le al,.EchgmiQs“UaNa:;§UIQP¢§§sHDzLa(l) ..... &muﬁmy..QQNnggm?;AP .....

and ' .
.DQL.(Z)DiViSiQnS .......................... et sese e Date MarChl.’lgé.B’ .......
FROM:.......MB. CADIEUX . .. .. ............ B File No.

. - ' 5,75-AX-38-40
REFERENCE: ........... e e e s e ee e e e seesscaerseset et ere et ean et
...................................................................... — ,
susyect: .. Meeting of Legal Planning Committee ec. [9F 4/4 - ‘1Ld

.................................. RO R R I IR R R AR Y

Economic &
Legal Divs,

Legal & ULN,

Divs,

4 meeting of the Legal Planning Committee
will be held on Monday , March 11, 1963 at 2.30 p.m.
in my office to consider the following questions:

k/ 1) Canadizn position cn the OECD Draft Convention
ee memorandum

on the Protection of Forei%g Proggr;x;
from Economic Division to Legal Division dated January

25 and Mr, Copithorne's two memoranda dated February
14 and 15 respectively.) As you will recall,this
question was considered by the Committee last fall

in the context of the preparation of our brief on the
U,N. agenda item Permanent Sovereignty over National
Resources and it was agreed at that time that together
with the Department of Finance a co-ordinated position
on théese gquestions and on the IBRD Investment Convention
and the I,L,C, studies on State Responsibility should
be developed, There are now a number of questions
requiring decision, as appears from the above~mentioned
memoranda, _ :

2) Provecsed commes Canadian Governm on /

U,N, Resolution 18 By agreement
between U,N, and Legal Divisions, U,N, Division is
preparing a preliminary working paper discussing three
of the four subjects on which comments of governments
have been reguested (respect for territorial integrity
and political independence, non-intervention, and
sovereign equality of states), while Legal Division

is preparing the paper on peaceful settlement of dis-
putes, It is hoped that both of these papers will be
available in first draft form for discussion at the

eeting. ’
Legal, D,L.(1), \/3) Sovereign immunity of state-owned ships: Sovi
D.L,(é), & Trawlers; (See Legal Division's memoranda dated

European Divs,

CIRCULATION

Mr, Wershof
Mr. Kingston
Mr, Copithor

Ext.326A (6/56)

(1

.3 70(03)

February 22, 1963 and D,L,(1)'s memorandum of February
20, 1963,) This questicn, which has, 2s you know,

been under consideration from time to time in the
Department for several years has been brought to a

head by D,N.D, in connection with illegal activities

of U.S,S,R, fishing trawlers within Canadian territorial
‘and internal waters, There would seem to be a number

/ eee?
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of possible ways, from a legal point of view, of
handling this question, and the course of action to
be decided on requires consideration not only of
legal factors but also relevant political, economic
and other policy guestions,

L) U,N, request for documentation on Canadian state
practice and succession of states; Treaty Section's

memorandum of February 26, 1963 is self-explanatory, -

5) Wording of proposed new declaration of accegtance

ompuls jurisdiction of the Internati 1 Cour
of Justice; Legal Division's file note previously
referred to you.) Although the Minister has indicated
that no action was to be taken on this question for
the time being, we are continuing to receive replies
from the Commonwealth countries approached on this
question, three of whom (Uganda, Pakistan and Australia)
have made specific enquiries as to the reciprocity
question, It would seem advisable therefore to try
and decide, at least at the official level, ‘on the-
gq{déng of the proposed new declaration, if and when

iled,

M, Cadieux
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February 26, 1963,

MEMOR ANDUM_FOR /LEGAL PLANNING COMMITTEE

United Nations Request for Documentation
on Canadian State Practice with regard to

the Succession of States

The Secretary General is collecting documentation
on the practice of states with regard to state succession,
for the use of the I,L,C, We have been asked to provide

"The texts of all treaties, acts, decrees,
regulations etc, /[ to which group were
subsequently added the texts of domestic
Jjudicial decisions and diplomatic corre-
spondencg7 which relate to the process
of succession as it affects States which
have attained their independence since
the Second World War,"

The likeliest sources of material from which to deduce
state practice on this subject, would seem to be colonial
powers and newly independent states, However, some other
states (eg, United States) have concluded agreements with
newly independent states whereby the two acknowledge the
succession of treaty rights and obligations from the
former colonial power vis & vis the third state, to the
newly independent state, There is no record of Canada
having entered into such agreements with newly independent
countries, and we therefore have nothing useful to con=-
tribute in the way of evidence of state practice,

It has been suggested that Newfoundland is "a
state which has attained its independence since the Second
World War™, There is no doubt that the people of Newfound-
land have achieved independence in the broad sense of the
word and perhaps it can be said that they exercized this
independence in voting to become a part of Canada. It
is obviously difficult, however, to maintain that there
now exists an independent state of Newfoundland, although
perhaps there was a point in time at which Newfoundland
theoretically achieved an independent status prior to
merging itself with Canada. This conclusion, however, is
inconsistent with the view of the Department and subsequently
the Government at the time, ' - ~ that the process by which
Newfoundland became a part of Canada was a form of cessiong
i,e, that the United Kingdom and Golonies ceéded part of
its territory to Canadae.

However leaving aside these arguments for the
moment, the case of Newfoundland is worthy of attention

on its merits. The view of the Canadian government as
noted above, was that the process by which Newfoundland

/ eee?

000583



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

- 2 -

became a part of Canada was a form of cession and the
appropriate rules of international law regarding the
succession of treaties therefore applied, ie, agreements
binding upon Newfoundland prior to Union lapsed, except
for those obligations arising from agreements locally
connected, which had established proprietary or quasi
proprietary interests, (It is not apparent whether other
aspects of state succession such as debts, contracts, and
nationality arose in connection with Newfoundland's entry
into Confederation.) While the view of the Canadian
government was made known to interested governments, no
public statement was ever made as to the legal nature of
the precess by which Newfoundland became a part of Canada,
(In passing, it is interesting to note that one writer =
R,W.C, De Muralt, The Problem of State Succession with
Regard tc Treaties - has deduced "...in treaty matters,
the Canadian Government have acted in a similar manner

as most annexing states; they applied the principle of
moving treaty borders ..."

In view of the fact that Newfoundland is not
really a case directly on the point of the Secretary
General's request, and secondly, that any statement in
this connection would presumably entail a government
decision to make known the 1949 policy of the government
of the day, it is recommended that no mention be made of
«Newfoundland in the reply to the Secretary General, If
this is agreed, an answer might take the following form:

"As Canada has not been directly concerned with
the question of state succession affecting states
which have attained their independence since the
Second World War, there has been no occasion for
the type of material requested by the Secretary
General as evidence of state practice, to come
into existence in Canada. Accordingly, the
Secretary of State for External Affairs is unable
to provide the Secretary General with material
which might be useful as evidence of state
practice on this subjecta"
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There are several questions which might usefully
be considered by the Legal Planning Commlttee, if you
agree, such as:

" {a) Canadian 9031tion on the OECD Draft Convention

—-— on the Protection of Foreign Propert%, (See attached
memoranda from Economic Division to Legal Division dated
—-—— : January 25 and Mr, Copithorne's two memoranda dated
February 14 and 15 respectively), As you will recall,
~this question was considered by the Committee last fall N

in the context of the preparation of our brief on the
U,N, agenda item Permanent Sovereignty over National
Resources and it was agreed at that time that together
with the Department of Finance a co-ordinated position
on these questlons and on the IBRD Investment Convention
and the I.L,C, studies on State Responsibility should be
developed. There are now a number of questions requiring
decision, as appears from the attached memoranda. ﬁ?‘

(b) Wording of provosed new declaration of accevtance
of compulsory jurisdiction of the International Court of
L m— Justice; (See attached file note of March 12, 1952,
Although the Minister has indicated that no actlon was to
be taken on this question for the time being, we are
continuing to receive replies from the Commonwealth
countries approached on this question, three of whom
(Uganda, Pakistan and Australia) have made specific
enquiries as to the recirrocity question, It would seem
advisable therefore to try and decide, at least at the
official level, on the wording of the propOSed new
declaration, if and when filed,

~

(¢c) U.N, request for documentation on Canadian

state practice and succession of states; Treaty Section's
- ~ memorandum (attached) of February 26 1963 is self- :
explanatory, . )(

" (d) Sovereign immunity of state-owned shipsy Soviet
Traw1§r3° {See Legal Division's memoranda dated February

CIRCULATION | 22, 19563 already—Sentto-yow and D.L,(1)'s attached
" | ‘memorandum of February 20, 1963.) This question, which
has, as you kncw, been under consideration from time to
. time in the Department for several years has been brought
to a head by D,N,D, in connection with illegal activities
. of U,S.5.R. fishing trawlers within Canadian territorial
‘ p | and internal waters, There would seem to be a number

‘§§Q$§i§;;~ f Ge 5104527ﬁ51';;& €24¢»@qu;gu&44¢;¢véfi::?,agam«ag«&4/
M@mq Cnts uJMﬁé’""
A%fgauruf' &&ycﬁkauaﬁéuaﬁ éé‘ﬂﬁfg
Ext.32A (5/56) ;7’ ?,27(QS\MWIZ cu-.J—JW WQM% " ¢£,000585
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of possible ways, from a legal point of view, of handling
this ouestion, and the course, of action to be decided on

requires consideration’Bf ggl factors, rjumretion
with-the relevant political, economic and other policy
~questions. '

(e) Proposed comments by Canadian Government on
U,N, Resolution 1815 (Friendly Relations); By agreement
between U,N, and Legal Divisions, U,N, Division is
preparing a preliminary working paper discussing three of
the four subjects on which comments of governments have
been requested (respect for territorial integrity and
politifal independence, non-intervention, and sovereign
equality of states), while Legal Division is preparing
the paper on peaceful settlement of disputes. It is
hoped that both of these papers will be available in
first draft form for discussion at the next meeting.of
the—Legal Planning Committee.— ’ : -

2. You may wish to indicate which of these sﬁﬁjects
you would like discussed and when you would like the
meeting to be held, '
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REFERENCE: .. ¥our memarandum of February 20, 1963.. ..

sussECT: ... 2e¢urity. Threat pesed by Soviet Trawler Activities: Sovereiga

CIRCULATION

Mr, Cadieux
D, L. (1) Div

Suropean DiVe 5 Canadian port. It is worth noting too that we were not

Ext.326A (5/56)

We share vour misgivings concerning the
intelligence brief attached to your memorandum under
reference which seems to us te be based on a number of
false premises which, when coupled with quotations out
of context of various memoranda produced by this Division,
result in an eroneous view of the legal position. e
have hsd some previous experience with this same problem
as appears from the attached extract of an internal
divisional memorandum dated September 14, 1962,

o The major premise on which the brief is based

appears to be that the recent decision of the Supreme

Court of Canada in the Cuban ships case upheld the doctrine

of sovereizn immunity with respect to foreign state owned
trading ships, The judgment specifically avoided this

issue, however, and found that since no evidence had been
adduced as to whether the ships in cuestion were intended =
for trading purposes the ocuestion did not arise., The gy
Court indicated, however, particularly in the judgmeat of

Mr, Justice Locke, reservations similar to those expressed

in earlier Canadian zad British decisions as to the
applicability of the doctrine of sovereign immunity te

state owned shifa engaged in normal trading ventures,

Although, as pointed out in our memorandum of February

22, 1962 (flagged on the sttached file), the Cuban shi

case might have settled the issue in Canadiaa law it did

not do 80, as is presumably known to the Judge Advocate

Branch of the R,C,N,, who have copies of the decision.

3. The second premise oa which the brief is based .
appears to be that either on the basis of the Cuban ships
case or earlier Canadian decisions upholding the doctrine
of sovereign immunity, Soviet fishing vessels would be
held immune in event of any attempt to take Court action
against them for illegal activities in Cansdian ports,

As pointed out in the attached memorandum (flagged) of
February 22, 1962 this premise is open te guestion since
the courts might well hold that, as is the case with
respect to diplomatic immunity, & foreigner is bound to
observe the laws of the recoiving state, It should not
therefore be assumed that a Csnadian court would decline
to assume jurisdiction over a Soviet "fishing vessel" or
members of its crew charged with illegal activities in

r SRI
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prevented by any legal or political scruples from delivering
a rather stiff aide memoire to the U.5,8,R, (copy attached)
on June 26 last, on unauthorised entries inte territorial
waters, since the date of which such infractions have
vtrtunily ceased,

L. - The next premise on which the brief is based
appears to be that if court action were taken against a
Soviet veessel or its Master the Executive Dranch of the
government would be helpless to influence the decision

of the court. This is not the case, as is explained in
the flagged memorandum of OUctober 31, 1960, The question
of the apflicnbillty of the doctrine of sovereign immunity
to a foreign state owned ship has been treated in at least
one Canadian decision as & "fact of state", the determination
of which falls to the Executive Branch of the government.
¥hile it would be a matter which might recuire a policy
decision, there is no reason to doubt that if a certificate
stating that immunity did not apply to & particular Soviet
ship were filed in the appropriate court by the Department
of External Affairs or by the Department of Justice the
Court would accept such a certificate as conclusive on

the issue. (This would not get around difficulties arising
out of lacuna in Canadizn legisletion, but presumably no
charge would be laid unlta- there were legislation
authorizing such action.

5. Another premise on which the brief appears to
be based is that five years of fishing activities by the
Soviet fleet off Canadian shores would automatically convey
upon the U,5.3,K, "historic fishing rights™ in Canadian
waters, Cuite apart from doubts expressed to us by the
Department of Fisheries as to whether the U,5.5.K, has in
fact carried out such fishing activities in the "six-
to-twelve mile zone™ for the past five years, it would not
in the absence of an international agreement so Providing
follow automatically from an extension of Canada’s terrie
torial sea to six miles and exclusive fishery zone to
twelve miles that a ten-year fishing privilege would be
thereby conferred on all countries who could show that
they had fished in the waters in question for five years
prior thereto. Turkey, for instance, is said to be con-
templating "six- lulaséx“ legislation on a reciprocal
basis, with the U,5.5.,%, specifically in mind; under the

:geund Turkish legislation those countries which permit
?ﬂ ish vessels to fish up to six miles off their coasts
would be permitted to do s0 in Turkish waters, whereas
those countries, such as the U,5,8.R,, which exclude
foreign vessels beyond the twelve-mile limit would have
the same conditions imposed on them by Turkey.

6. The next, (and one of the most surprising) premise:
on which the memorandum appears to be based, assumes that

if "historic fishing rights" were granted to the U,5.5.R,,
various other rights, 1neluding presumably, the ri to
conduct illegal activities in Canadian ports, would alse .
t:il::. Wa kanow of no basis in 1nternntionai law for this
belief, . &

L iia¥ i
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T Another premise on which the brief appears to
be based is that the normal rules of customary international
law permitting access to ports in peace time hamper: us
in dealing with security problems posed by the sctivities
ef Soviet trawlers, Although, as pointed out im our
—— memorandum of October 12, 1961 (flagged) the issue of

freedom of access to internal waters is by no means clear-
cut (and indeed, as stated in that memorandum, two diametrically
opposed opinions have been obtained on the cuestion from
the Department of Transport), nevertheless, assuming that
such a right of free access does exist, (and we lean to
this view), it would not follow from this that the activities
of members of the crew of a Soviet shig dock in a Canadian
port would be completely uarestricted by Canadian law., (See

ra. 2 of our memorandum of February 22, 1962 flagged.)

over, it is not clear that the right of access to ports

in general nrpllcl also to naval ports, (see para. 2, note
141, 111 of Annex "A" to our memorandum of Uctober 15, 1961)
nor that restrictions cannot be imposed on entries of naval
vessels t’ non-naval ports (see para. 2, note 1il, iv of
same memo), It would be relevant, for instance, to note the
restrictions applied with respect to entry imto U.3.,5.R,
ports, naval and etherwise, by foreign ships, naval and
otherwise, VYhether or not Canadian naval vessels actually
visit Soviet naval ports, the restrictions which it is
known would be imposed upon Canadian ships, were they to
do so, might well be justifiable under international law
1ﬁiimpoaod on 2 recinrecal basis by Canada against U,5.5.R,
ships.

8. Another and rather less important premige on

which the brief is based is that Canada, the U.K, and the
U,3.,A. all equally uphold the doctrine of sovereign immunity,
As pointed out in the flagged memorandum dated October 31,
1960 there are marked differentiations in the juris prudence
of the three countries on this cuestion, Indeed, much of
the memorandum is devoted to the gaestion vhether Canada
should continue to adhere to the "classical” or "absolute"
doctrine of immunity as still applied in British courts, or
whether we should adopt the "restrictive" theory of immunity
as applied in U,5,4, courts,

9. In the light of the foregoing we are rather
pleased to lesra that the D,N,I, Intelligence Brief was
withdrawn from J.I.C. consideration. Fre

10. We should be pleased to take such further steps
as you may consider advisable to assist in defining the

legal issues attendant upon attempts to meet the security
problems posed by Soviet ships. ‘ _

H. COURTNEY KINGSTONE

Lezal Division
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/,s MEMORANDUM
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...................................................................... | pate ... Fehrnary.15,.. l963} '
FROM: ........... M.D. CO o
REFERENCE: ....... Ry, N e e o e i r s e
SUBJECT:..........

CIRCULATION

Ext.326 (6/56)

This convention reaffirms what are referred
to as "recognized fundamental principles relating to the
protection of foreign property". In brief terms, the
convention would provide for equitable treatment and
security of foreign property in a signatory state, would
includeé the principle of just compensation in the event
of expropriation under due process of law, and would
provide for full reparation in cases of breaches of the
convention. The draft includes rules designed to render
the above principles effective and provides for machinery
for the determination of disputes.

2. It is perhaps worth noting briefly some of the
history of this convention which has been under discussion
in an OECD Committee since 1959. Canada did not participate
in the discussions and while a United States representative
attended the meetings, he did not play any part in the
drafting. The committee submitted a final draft of the
convention to the OECD Council in November 1962 and it is

to come up for consideration by the Council in March 1963.

3. In 1958 before the committee started work

Canada and the United States expressed doubt about the
application of this convention to non-member and, more
specifically, less developed countries. Both countries

have made it clear that they might not be able to subscribe
to such a convention. Certain member states have recently
been soliciting the views of some non-member, less developed

countries and the Canadian delegation is of the view,
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depending on the results of the survey, that opposition,
to the substance of the Convention (which is not confined
to Canada and the United Stategx may have dropped sharply
by the time it comes up for discussion this March in

the OECD Council.

L, In the meantime I am given to understand by
Economic Division that a Mr. J.A. Macpherson in the
Department of Finance has been studying this convention
for that Department. I assume therefore that whoever
is going to consider the substance of this convention
will wish to consult with Mr. Macpherson (see paragraph
three of Economic Division memorandum). I might also
add that the delegation is expecting instructions in
time for the March meeting and that we may receive an
urgent request at any time for our views.

5. As requested, I have looked over the convention
from the point of view of the Treaty Section. The final
clauses of the draft (Articles 10 to 14) seem appropriate
and do not call for any special comment. The convention

is to be open to any member of the United Nations, 1its
specialized agencies, or parties to the statute of the
International Court of Justice. The "all states" issue

does not arise unless a broader membership clause should

be proposed by an OECD member at the forthcoming discussions
but this seems a most unlikely turn of events.

6. The present draft has a colonial application
clause (Article 11) but not a federal state clause. As

the subject matter of the convention is probably largely
with the legislative competence of the provinces - "Property
and Civil Rights" - it is evident that if Canadian parti-
cipation is going to be meaningful, the legislative interests
of the provinces will have to be considered. The first

. step would appear to be a request to the Department of

Justice for an opinion as to whether the subject matter

of the convention lies wholly or partly within the legislative
competence of the provinces. Assuming an affirmative answer,
the second step would be the drafting of a suitable federal
state clause. However, in the same forum (OECD) a request

in 1961 by Canada and the United States for the inclusion

of a federal state clause in the OECD Code of Invisible
Transactions was met by "almost unanimous oppositlion" of
other member states., After protracted discussion, a

compromise was reached by which Canada undertook to carry

000591

L3RR -



Document disclosed under the Access to Information Act -
Document divulgué en vertu de la Loi sur I'accés a l'information

-3 -

out the provisions of the Code "to the fullest extent
compatible with the constitutional system of Canada"

and the OECD Council took a decision "noting" this
undertaking, after recognizing that the provinces

might have jurisdiction to act with respect to certain
matters which fell within the purview of the Code.

(See Annex for full text of Council decision.) This
compromise was approved by Mr. Fleming, the then Minister
of Finance, but there is no indication on file that the
Department of Justice gave its blessing to it.

7 For the immediate purposes of instructions
to our Delegation, I would propose that they be asked
to sound out from the other delegations whether the
procedure adopted in the case of the Invisibles Code
might be acceptable in this case. It should be made
clear that Canadian officials are still studying the
gquestion but it would be helpful to know before it is
put up to the Ministers, whether such a procedure was
likely be acceptable to other member states.
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Reg‘n‘dmg the apphcatlon of the prdvmons of the Code of leerahsatlon
of Cm'rent Invisible Operatlons to action taken by Provmces of Canada

THE CGUN(‘IL

Having regard to Articles 2 (d), d (a) and
5 (d) of the Convention on the Organisation

for Economic¢ Co-oferation .and Development'

of 14th Décember, 1960

" which Provmclal actions might be relevant to

by Canadian Provinces are unlikely to have
4 significant prachcal clfect on the operatlon

. of the Code;

Having regard to the 'Co‘le of leerahsa- B
tlon of Current Invisible Operations: (herem-
.. .tion of co-operation which has evolved. among '

after called the “Code”); .

Having regard to the Report of the Com-
mittee for Invisible Transactions on the Codes -

of Liberalisation of Current Invisibles and of

Capital Movements of 28th October, 1961, and, .

in particular, paragraphs 18 and 19 thereof

and the Comments by the Executive Com- -

. mittee oh that Report of 8th December, 1961
'»_{OECD/C(61)37 OECD/C(61)73] ;- .

Recognising that in  Canada individual

Provinces. may have jurisdiction to act with - -

Ttespect to certain matters whxch fall wathm ‘

the purview of the Code;
i Believing, however, that there is only a

1.

(}onvmced that where mstances of thns

.nature arise they will be settled in the {radi-

B the Members of the Orgamsatlop,

DECIDES

visions of the Code to the fullest extent com-

t to Information Act -
Document divulgué en vertu de la Loj sur l'accés & I'informatic

. the Code and believing, moreover, that dctions

, "To. take note of the undertakmg of the'
. Canadlan Goverhment to carry out the pro- -

patible with the constltutxonal system of- ‘ -

Canada.
2.

as Aniiex D. It may be reviewed at any time

- at the request of a Member. of the Orgamsa—

' tlon whlch adheres to the Code

limited area of ‘current invisible operatlons in

07

" 'This Decision shall form an integral -
‘part of the Code dnd shall be attached thereto
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DEPARTMENT OF EXTERNAL AFFAIRS

D, off MEMORANDUM
N _
Y TO: i My i —Sicoste™ fj ....................... Security ....UNCLASSIFIED....
H Mr. Kingstone
S Mr.. Beesley.....oov i, ... | Date ...February.lh, .1963.,
. File No.
FROM: ............... Legal Division........ooooiiiiniiinin... ' ,
Lrc- A28 L4
\REFERENCE: ..........................................................
.
N 7
SUBJEST:...ouvv...... Formulation of Canadian Policy on Foreign Investment ... ... ..

v

CIRCULATION

Ext.32 (6/56)

While working out some comments on the

OECD Convention on the Protection of Foreign Property,
which are agftached, it became apparent that there are

a number o recent initiatives in the field of protection
of foreign property which might usefully be examined
together with the intention of formulating a general
policy on this subject. The following conventions or
resolutions would seem to touch in whole or in part on
this subject: '

(1) Convention on the International Respon-
sibility of States for Injuries to Aliens.
(Sohn & Baxter for the International Law
Commission)

(2) Convention on the Protection of Foreign
Property. (OECD)

(3) The General Assembly resolution of December
14, 1962 on Permanent Sovereignty over
Natural Resources.

(L) Convention for Settlement of Investment
Disputes (I.B.R.D.)

2. I should like to suggest that consideration
be given to having this subject placed on the agenda of
the Legal Planning Committee. v
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......
----------------------------------------------------

.................................

................
....... P I e R R L I N I

.............................................

In recent months we have brought to your attention
on several occasions the latest version of the OECD draft
Convention on the  Protection of Foreign Property. From the
letter under reference you will see that the Council has
now agreed that the draft Convention (subject to the dele-~
tion of Article 14) may now be made available by Member
countries and the Secretary-General to governments of non-
Member states and other interested circles., It is being
done of course on the explicit understanding that the draft
does not bind Member governments and that its circulation
is for the specific purpose of obtaining comments which
might be taken into account in a re-draft.

2, At this time we would welcome your assistance on two
matters:

3. First, we would be grateful for any detailed comments
on the draft which you would be prepared to offer for the
benefit of the Delegation when this subject is next dis-
cussed in the OECD, The document has already been referred
to other interested Departments and it would be appreciated
if you would undertake to _consult with the appropriate
officials of these Departments in the preparation of a
Canadian position on the contents of “the’ Gonvention¢

4, Second, we would be grateful for your views on the
extent_ to Whlch outside circulation of the draft Convention
Should be made in Canada. The Department ‘of Tradé and” Com- !
‘meTce will, wé understahd, provide copies to representatives

of the'business community, such as the Canadian Manufacturers' |
Association and the Chamber of Commerce, but will not attempt |
to place copies with legal associations. The letter under
reference suggests that reprints will shortly be available

for the purpose of public circulation., If you wish to have
copies which you might distribute to appropriate individuals .
or associations, the Delegation should be informed accordir”

CIRCULATION

Mr. Cadieux

Ext.326A (6/56)

Ecopnomic Division

by sea bag and these will be forwarded to your

P.S. - We have learned today that copies have been sent
Division on arrival. ////

/
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Logal Flanning Conmitteo

{iz. Codioun, Ir, Ucrohof, ir. Sleotto, COUFIDRIZIAL
Irs Kingotone, ir. Jay, id. Fatting
I'r+ Drossard, [dse Ritchio iémticeh. Janmary 22, 1962,

Logol Divioion . 57! Re38ekoL”
| o -
| Z —

Attochod far your infopcation 1o a copy of tho
mputos of the moeting of the Logal Plamming Cormittco
bheld cn Tueoodoy, Jomunry 15.

2e #1s0 attoched, oo suggested by ¥, Uerpshof, 15
o copy of Goporal Asporbly Rosolutionlflb (vhieh orbedlos
the @ocision to siudy tho four subjects discussod ot tho
cormittao rmoting), and ) for purpotos of conparison,
coplos of tho "Concdisn® devaft revolutien L-507 Hov. 1,
the "Yugoslov® droft rosolution 1~-509 Bov. 1, ond tho
“Crech® gragft resolution I~505, togothor with on
explanatory backgrownd noto. and the rather more length y
report of the Rapporteur. )

GilLeS SICOITE

Logoal Divicion
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Minutes of ﬂocﬁin; of Legal Flanning Committee

rosent! M, Cadieux (Chairman)
HQHQ te
G. Sicotte
Klua Bitchio {Dapt. of Jnstico}

Re
.c'ﬁ."uzeang

acc . Lngﬂtﬁm

Jtmo anr‘

J.i, Beesley (Seeretary)
~ The Committee considered the following items:
ITEM II « Hone-sbservence of Constitutional

iimitations on Treaty Haki;i Fower

’ The Chairmen pointed out that this was an issue soon
to be faced by the 1.L.C.; the first question was whether
there was a Canadisn national interest in one solution over
tlt other. The Chairmen outlined briefly twe theories (one
y constitutional defects were eona&dorod as invalidating
ties and the other whereby they did not) and eated that
better rule both from the point of view of the Canadian govern-
and of internationsl law would seem to be one giving -uprclncy
. the international considerations, It might, however
e n.c:-aarz to-havo some exceptions in the case of rcderai countriol
/ such a

,:Af ¥, Juy enquired as to nh-shar the issue was not already
;q:,aanxol settled for eanad- the Radio case and other precedents.
’;/ﬁ'lltn Ritchis explained that 1f 2 test case were put to the Supreme
./ . Gourt now it ia possible that the Court might take a different
- view from that taken in earlier cases and the issue is not
'/ necessarily therefore settled for all time.

P The Chairmen pointed out that a deciston by the L.L.C.
A io sivo precedence to the internstional rule could create addx-
iy ){ o z:hi essure towards a new approach by Canadian courts. ‘
e i 3l e explained out that as the situation now stands such

.fa decision might creste difficulties for Canada.

£r Mr. Joy commented that so long ss treaties are tabled in
L *tho House in accordance with present constitutional practice the

2& en of complisnce with domestic constitutional provisions
id not arise for Canada.

i ¥iss Ritchie pointed out that the Department of Justice
1 were reluctent in principle to consulting the provinces &s a

o7 1,- regular constitutional practice and also to signing treaties on
o ehe basis of prior asnuruan.n from the provinces. 5

,,?, f; : Mr. Yershof oxprosaod his own su for the theory
zivin; supremscy to international rather domestic law and
recommended that Canada adopt that position. :

To Fr. Jay's query whether the iluun was one of the ri;ht
eh’g;::. e treaties or one of the right to implement them, the
_ pointed out that in Canadian practice the distinetion

:;b‘ not. mu since fw an mti.nl purposes either lasue raised

- 54 ) ) : Tine \7 \ SRy l_ = # % ,"] - 3 -:j_“ s
RS L TEeE l s B ;;';;ﬁf;;sfgomwmsy
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¥r. Vershof expressed further viewa a3 to why Cenada
:gx 2 nation should support the doctrine of ignoring constitutional
acLse,.

The meeting agreed that & from the preference for
that doetrine from 2 legal point of view it would seem to be in
Canada's national interest to support {¢. It was agreed also
that the preliminary working paper prepared by the Treaty Section
would be referred to the Department of Justice for comments and
the question would be discussed again in greater detail.

ITEN I - Covernment comments on the four topiecs
gﬁcid«! on for study by the UN, General
Assembly on Human Helations

The Chalrman uplautd that comments of governments
were required on four topics (Respect for Territorial Integrity
and Felitical Independence®, "Fesceful 3J¢ttlement of D?nmﬁn",
"HoneIntervention®, and 'So‘orolsn Fquality of States").

The Chairman pointed out that we were well prepared on
the "Peageful ZJettlement of Disputes™ question, since Cabinet
had decided te withdraw Csnada's reservations &o the compulsory
Jurisdiction of the international court, and the Minister had
agreed to make this known in our comments on this item and to
solicit npgm within the Commonwealth of conserted action of
Commonweulth countries. ) :

The Chairman ested therefore that the Canadian
comments concentrate on this item but that pre studies ‘
be made of the other three topics with a view to ar discussion
at a later mesting to determine the Canadian interest and the line
to be taken. [is own view was that the Sixth Committee was .

unlikely to have time to discuss all four subjects fully.

' Hr. Jay, while agreeing with the Chairman's views,
suggested that Canadien position might focus also on the working
methods to be followed. 5

Genersal agreement was expressed with the views of the
Chairman and Hr. Jey on these points. | .

ia ‘.'tt'.1 ::;1 d.eg.d that U.H. niﬂ.um wo:l:izivc’c::sig;raum
_ to the pos t prepar preliminary studies o e “"Non-
use of F:re- and He -memonl:foa" questions and that Lagal Uivision

would do similarly on the other two questions, the main emphasis
to be placed on "Feaceful Settlement of Disputes”.

It was sgreed also that discusaions should be undertaken
with friendly tries and that it might be suggested to them that
the principles’respect 4 territorial integrity/of peaceful
settlement of disputes could be pursued concurrently in the “ixth
Committee, st the 18th UNCA with the other two topics bdeing
deferred for later action. : I X

2TEM IT - Planndng for 1963 L.L.C. Gession

_The Chairman suggested that that topie be discussed
at the next meeting. He explained thst on the question of
#tate responsibility and Jtate succession all that the 1.L.C,
would be do woruld be to spprove rupporteurs and lay down
procedures. it was hoped that Tressury Board would authorise
the hiring of & law professor for the summer months to do 3
research on these two questions with a view to future sessions
“ th' I‘L'cn ' . ‘ : ~T:;
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Explanatory Note on General Assembly Resolutien

A/RES/1815 (XVII) of Jan. 3, 1963 on Item 75

Consideration of Prineiples of International Law

concerning Friendly Relations and Co-operation

Among States in Accordance with the Charter of
the United Nations

Draft resolution =507 (Rev, 1), introduced by Canada,
and generally referred to in the Sixth Committee as the Canadlan
resolution was co-sponsored by 1% countries(l); Draft resolution
L=509 (Rev, 1), introduced by ¥Yugoslavia, and generally referred to
as the Yugoslav resolution was also co-sponsored by 1% countries(2);
Draft resolution L-505 was introduced and co-sponsored by Czechoslovakis
The Canadian and Czech resolutions were filed well prior to the opening
of the debate on the Friendly Relations item, while the ¥Yugoslav
resolution was filed approximatel half way through the debate.

The general debate on the item, which was in many respects
a debate on the resolutions, due to their having been filed so early
in debate, centered around two main issuess

(a) Whether peaceful co-existence constituted a legal
concept, (the item having originated from a
resolutioa by & number of Afro-Asian countries
proposing that the Sixth Committee study co-
existence as a legal topie);

(b) Whether the resolution to be adopted should embody
the declaration approach (as in the Cgech and a
Yugoslav resclutions) or the emperical study approach
(embodied in the Canadian resolution).

In most but not all cases the proponents of peaceful
co-existence as a legal coneept supported the deeclaration approach,
while those questioning its validity as a legal concept supported
instead the emperical study of areas of the law in need of clarification
and development. Some countries, such as Burma, made clear that while
fully supporting the Band and Belgrade declarations, in their view
peaceful co-existence constituted a political and social rather than
a legal concept, Hany neutralist countries such as Cambodia dnd some
potential western supporter such as Cyprus and Iran called for a
compromise resolution; (while the Yugoslav resolution had been intro-
dueed as a compromise resolution it was generally recognized that it
did not constitute one).

The trend of debate indicated, as it developed, that the
Canadian resolution seemed fairly certain of achieving a majority,
that the Czech resolution could command little or no support outside
the Soviet bloe, and that while the Yugoslav resolution/ notlikely to

__,-_“}.. 2

sl)é:’rvg

(1) Cameroon, Canada, Central African Republie, Chilzzféongo (Leo) «y
Dahomey, Denmark, Japan, Liberia, Nigeria, Pakistdn, Slerre
Leone and Tanganyika.

(2) Afghanistan, Algeria, Cambodia, Ceylon, Ethiopia, Ghana, India,
Indonesia, inli, lioroceo, Snnliiu, Syria, the United Arab
Republic and Yugoslavia.
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obtain a two-thirds vote, (as normally required for a d.lﬂ”l“ﬂl).j
seemed fairly certain of obtalning a simple majority. GSomewhat to
the surprise of the western group and the c¢o- ors of the
Canadian resolution, (treated by Canada thr out as two distinet
groups), the sponsers of the Yugoslav resolution made clear in
corridor discussions towards the end of the dehate that they were
prepared to settle for a simple majority, to 'sight the issue
vhether a two-thirds vote was needed for resolution, and

to raise the guestion whether it was needed for the Camadian
resolution. The danger of the Yugcslav resolution passing, coupled
with increasing pressure for a compromise {(from the chairman of the
Sixth Committee and from the Legal Counsel of the U.N., both of
whom ealled for negotiations in statements to the committee as well
as from a mumber of speakers im the debate), persuaded the western
group and the Canadian co-sponseor group %o a:no to negotiate with
the co-sponsors of the two competing resclutions.

During the week-long negotiations which ensued, the
efforts of the Soviet bloe and the Yugoslav gr (whose position
throughout the negotiations was virtually indist shable from
that of the Soviet bloe) were directed towards maintaining the
declaration approach, retaining their wording on the prineciples
(vhich in many cases were not only inconsistent with the Charter
but were postulated as superseding the Charter) and main
the various elements of the Soviet version of co-existence embodied
in the resolutions, as well as many instances of co-existence
terminclogy contained in them. The efforts of the Canadian co-
sponsor group and of the western non-sponsor supperters were
directed toward retaining the references to the rule of law, (not
previously included in any U.N. resolution), and to the Charter
as the fundamental statement of prineiples of friendly relations,
(rather than the principles of co-existence), maintaining the
emperical s nppr:ﬁ opposing the declaration approach and
replacing it by a reaffirmation of Charter p;izzigzos. (and, as
a consequence, amend the wording of the pr es as cen{nml
in the Cgech and Yugos resolutions and replacing them with Charter
language), and eliminating the Soviet~bloe inspired co-existence
terminology contained in the Cgech and Yugoslav resolutions.

om

in the event, agreement was reached on a eméuﬁ
resolution which re-affirmed a number of Charter principles, (but
not in declaration form), drew attention to the importance of
the rule of law and to the Charter as the fundamental statement of
principles of friendly relations,
and decided to begin at the 18th General Assembly with the s
of four areas of the law requiring clarification and development.
(Apart from some non seguitors on disarmament and colonialism,

objected to by the western group, the co-existence terminology
had been eliminated) Resolution A/Hes/1815 (XVII) embodying the
compromise agreement was adopted unanimously (France abstaining)

on January 3, 1963.
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January 21, 19620

,/pu{-b VYT Bl:’? ¥

Subject: MNeeting of Legal Plamning Committee (January 15) -
Law of Treaties.

- 1 attach one copy each of the following papers:

1) a) kNemorandum of January 7 from lir. Beesley to lir.
Cadieux; : -

b) Actual Agenda of the meeting held on January 15.

2) With reference to your paper on "the non-observance of
constitutional limitations ...": an undated Note from
Mr. Cadieux;

3) An undated Memorandum from iir. Cadieux, raising three
additional guestions relating to the Law of Treaties.

2. Aithough you will see no doubt a copy of the
Minutes prepared by ir. Beesley, the following additional
Notes taken at the meeting nigh{ be of more immediate concern
to yous

AT --1) With reference to your paper, lr. Cadieux suggested
that Fitzmwaurice was more in line with modern practice. He
concluded the discussion on "the non-observance of constitutional
limitations ..." by noting that, on balance, the second theory
(b) outlined in youy, graph two might be preferable from

the viewpoint of Ca¥Esa—fR—felation $0—SHeprovinces and from the
standpoint of international law, Wiss Ritchie mentioned that

the Department of Justice preferred not to consult the provinces
except on secondary matters and when thelr support could be
expected, and was reluctant to put "the federal government at

the mercy of the provinces" by signing agreements under the
understanding that the provinces would agree. (In this
connection, you might wish to see coples of our meworandum of
Japuary 17 to U.N, Division on a proposed revision of Article

35 of the ILO Convention, and of our letter of January 18 to

Miss nitchiy.
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2) Mr. Cadieux also raised the questions outlined
in his memorandum referred to in my first paragraph above.
With regard to the termination of treaties in which there is
no provision to that end, he noted that members cannot be
compelled to stay in the U.N. (for instance if the Charter
i{s amended or circumstances have changed) although there is
no provision in the Charter in that respect.

J.F, Brossard
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7¢a74LQ%2f§7/,
- Mr, Brossard
Miss Ritchie (Dept. Justice

File 5475-AX-38-40

NOTE FOR LEGAL DIVISION

Re: The Paper vrepared by Mr, Copithorne,

1, At its last session, in adopting article L°which
specifies that Heads of’ States, Heads of Governments
and Foreign Ministers do not have to prove their
authority to sign and ratify a treaty the I,L,C,
suggests to a certain extent that abuse of authorlty
on the part of these persons cannot be pleaded to
withdraw from the obligation,

2, The same considerations apply as regards the validity
of the various procedures which can be resorted to to
amend or cancel a treaty: must they be identical to

the original instrument? If so will the constitutional
requirements be mandatory?

3. Ue Visscher has another relevant book De la Conclusion
des Traites internationaux 1944, He argues in favour of
la theorie du renvoi: i.e, there is a rule of law which
requires compliance with constitutional provisions, This
is the result of expanding democratic rule.

L. Jean Leca in his recent (1961) book on les Techniques

de la revision des Traites internationaux has a good deal
to say about this point,

M,

«
»
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Miqs‘Ritﬁhié”fﬂeqt:“ﬁh?tice)
File 5&75-AX-38-ﬁ0£/’ ;

i
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HOTE FOR LLGAL DIVISION

- Re: The Paper prepsred by iir. Copithorne.

1. At its last session, in adopting article 4 which
specifics that Heads of 3tates, Heads of Governments
and Foreign Ministers do not have to prove their
authority to sign and ratify a treaty the I, L,C,
suggests to a certain extont that abuse of authority
on the part of these npersons cannot be pleaded to '
withdraw from the obligation, o

2. The same considerations. apply as regards the validity
of the various procedures which can be resorted to to
amend or caancel a treatg: must they be identical to

the original instrument? If so will the constitutional
requirements be mandatory?

3. De Visscher has another relevant book De la Conclusion
des Traites internationaux 1944, He arsues in favour of
la theorie du renvoi: 4i,e., there is a rule of law which
recuires compliance with constitutional »nrovisions, This
is the result of expanding democratic rule.

L. Jean Leca in his recent (1961) book on les Techniques

de la revision des Traites interaationnux has & rood deal
to say about tiis point,
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U,N, Assembly Resolution on Principles of International
Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter (copy
attached), Governments comments are required by

July 1, 1963 on the four topics decided on for study
namely:

(a) the vrinciple that States shall refrain
in their international relations from the
threat or use of force against the terri-
torial integrity or political independence
of any State, or in any other manner incon-
sistent with the purposes of the United
Nations;

) =

(b} the principle that States shall settle their
international disputes by peaceful means
in such a manner that international peace
and security and Jjustice are not endangered;

(¢} the duty not to intervene in matters within
the domestic jurisdiction of any State, in
accordance with the Charter;

(d) the principle of sovereign equality of
States.

)

Matters for Discussion

(1) the extent of the Canadian interest in
the various topics;

(2) the terms of reference for each of
the studies to be made on the four
topics;

(3) the extent to which studies on these
auestions overlap with and should be
co-ordinated with other work being done
in the Department (e.g. peace-keeping
machinery at the U.N,; implementing
action on the Cabinet decision on
International Court).

Certain procedural questions could also be discussed
such as

(L) the work methods to be followed on these
guestions including their assignment
to approvriate divisions for action
and the desirability of consulting
™' with other departments such as Justice
Nand National Defence.

The Non-Observance of Constitutional Limitations
on Treaty making Power and its effect on the
Validity of Treaties

Planning for 1963 Spring Session of I.L.C,

(1) Law of Treaties;

(2) State Responsibilit¥; (proposed study
by summer professor

(3) State Succession 000609
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5475-AX=36=40

suBjEcT: ... Froposed.Meeting. .of .Legal. Planning. Committee....... .. .0......0....... ...

: As you have requested, the following is a note
on the various topics which you might wish to have con-
sidered by the Legal Planning Committee at its next
meeting: ' -

A) Friendly Relations Resolution ﬁV* .

e v Government comments to be given by July 1,
1963 on the four topics decided on for study by the
UNGA, namely: the obligation not to threaten or use
force against the territorial integrity or political
independence of any state; the obligation to settle
disputes by peaceful means; the principle of "non-
intervention"; and the principle of sovereign equality
of states,

3. " As you know, the Department has played a
particularly active role in connection with the I.L,A,
discussions of co-existence and the 3ixth Committee
debate on Friendly Relations; in the absence of strong
representation on the I,L.C, by other Western countries
this organizing and co-ordinating role may fall to
Canada to an increasing extent in the next few years,

It would seem advisable, therefore, to continue to

take a strong interest in matters clearly touching on

CIRCULATION

Mr, Wershof
Mr, Sicotte
Mr, Kingstone
U.N, Division

the future development of international law, In any
event, quite apart from such considerations,the Assembly
decision to study these four questions was brought about
by the resolution initiated, sponsored and carried through
by Canada,particularly the first two topies,which flow
directly from our original resolution,and it might cause
misunderstanding of our motives if we were not to follow
through with the next step in the operation,

L, ' As you know, each of the four topics encompasses
an area of the law of considerable scope and importance,

and will require more than ¢ursory treatment if meaningful
comments are to be supplied, The Legal Planning Committee

/ eee2

European Division
Disarmament Division

3y

- Ext.326A (6/56)
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might, if YOu agree, usefully consider:

(a) the extent of the Canadian interest in
the various topics; ’

(b)  the terms of reference for each of CLul{IJ&ﬂ%jL
the studies to be made on the four ﬂt[wqﬁambd.“w
topics; a&ix’ﬁ g

(¢c) the extent to which studies on these
questions overlap with and should be
co-ordinated with other work being done
in the Department (e,g., peace-keeping
machinery at the U,N,; implementing
action on the Cabinet decision on
International Court),

Certain procedural questions could also be discussed
such as ) -

(d) the work methods to be followed on
these questions including their
assignment to appropriate divisions
for action and the desirability of
consulting with other departments
such as Justice and National Defence

decision to withdraw Canada's reservations to ,300%
the compulsory jurisdiction of the International

angg of Justice

5. As you know, a number of countries (not
necessarily merely those Commonwealth countries formerly
notified, but others, to whom information may have
lezked) are expecting some action by Canada on this
question, (See for example, the attached copy of Note
No. 73 from the Australian ﬁigh Commission dated December
2L, 1962 confirming that the Australian Government has

no objection to our abandonment of the Commonwealth
disputes reservations and "will study the question whether
the Australian Government might follow the Canadian
Government lead in the new year upon the return of the
Solicitor General, Sir Kenneth Bailey"),

B) . .Action to be taken as a result of the Cabinet ,4pu/uAﬂAf¢”°

Ee - One possibility might be to link this question
with the comments we would make on peaceful settlement
of disputes, If it is desired to act in conjunction
with other Commonwealth countries, it might be possible
to carry out the necessary consultations in time to
incorporate the results, (insofar as they are relevant)
in our comments by the deadline of July 1, 1963,

7o Another possibility might be to raise the
question at a Commonwealth Prime Ministers' Conference,
as originally intended; the continuing pre-eminence of
the common market issue woculd however seem to have some
bearing on this possibility. :

8. Attached is a draft memorandum to the Minister
setting out the pros and cons of various lines of action
which could, if you wish, be discussed by the Legal
Planning Committee. -

Go cdisa et ;}@ | / eesd
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C) Continuing Matters. grev1ously considered by
ngbm—mw;

| B
(1) Summer professor JV’4w00AJ:5H XAa4p¢6u/&~uﬁu7§ T

(2) nght of provinces to.conclude V%foa
international agreements

’ zfﬂ
(3) Empire treaties: (studles by Lawford etc.) Veo than

" (4) Reply to Swiss proposal for a bilateral ¥
‘treaty of arbitration .. ehaled G I?)M*ﬁ—rb R VETYmy

D) Planning for next I,L,C, Sessjon

(1) Law of Treaties v u??gv1 /Zi<£?

v

(2) State reSpon31b111t¥ s(proposed study
"~ by summer professor

(3) State succession-: v

Q)U/uukuééuwnpk Y @ et P c ()

'W)ﬁ#w W

J., A, Beesley |
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AUSTRALIAN HiGH COMMISSION,
OTTAWA,
CANADA.

HIGH COMMISSIONER

No, 73/62

The Australian High Commission presents its compli-
ments to the Department of External Affairs and has the
honour to refer to a recent request from the Canadian
authorities for the reaction of the Australian Government to
Canada's intention to withdraw all reservations at present
attaching to its acceptance of compulsory jurisdiction. The
High Commission has been instructed to advise that the
Australian Government has no objection, and to add that in
particular, abandonment of the Commonwealth disputes reser-
vation would cause the Australian Government no embarrassment.

The High Commission has further been instructed to
advise that the Australian Government will study the question
whether the Australian Government might follow the Canadian
Government lead in the New Year upon the return of the Solicitor-
General, Sir Kenneth Bailey.

}«J The Australian High Commission takes this opportunity
to renew to the Department of External Affairs the assurances

of its highest consideration.

24th December, 1962,

CONFICENTIAL
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H | - . November 23, 1962

NOTE TO MR, BEESIEY (ON RETURN) -

Mro Cadieux is very anxious to convoke the Legal
Planning Committee as soon as possible after your return,
with 2 view particularly to planning the preparatory work
for position papers to be given him on the items coming up
at the next session of the I.L.C., There will also be the
question of the employment of & summer professor (which
Marc Baudouin has on hand and on which Maurice Copithorne
has certain proposals to submit to the Committee) and that
of state succession, state responsibility, etc. On the
latter, Mr, Cadieux thought that we might perhaps ask Gotlieb
to report to us on the results of the meeting of the Working
Group in Geneva next January. The more immediate preparatory
work seems to involve certain studies in the field of the
law of treaties, which Mzurice knows about, He also has
certain topics to propose, in the constitutional law field,
for discussion by the Committee. No doubt you will have others
to suggest yourself,

2e Is there a cause also to discuss in the Committee

the implications of the Cabinet decision of recent date on

the acceptance of the jurisdiction of the I.C.J, and the related
matter of the Swiss proposal for a bilateral arbitration treaty?
~ Mro. Kingstone will no doubt have views on this,

(Gi:%@éotte)

Mr. Cadieux
cecs Mr, Kingstone

Mr, Copithorne

Mr. Brossard
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LEGAL DIV./J.A.BEESLEY/PM

ceCe Mr, Lee (Protocol Division) CP b;ﬁﬂb-

Files: 12966=L0 , iy
' BL75=AX~37=40 Q,{\
51,75 -EW=40 CONF IDENTIAL
5475-AX=36-40 .

September 13, 1962,

Minutes of Meeting of the Legal Planning Committee

at 11:00a,m,, Wednesday, September 5, 1962,

Present at the meeting were: Mr, Cadieux
Chairman, Mr, Sicotte, Mr, Kingstone, and Mr, Copithorne
of Legal Division, Mr, Jay of U,N, Division, Mr, Lee
of Protocol Division, and Mr, Beesley (Secretary) of
Legal Division,.

Item 74

The first quewtion discussed was "Friendly
Relations and Co-operation among States"™, The Chairman
explained that as a result of our discussions with the
Americans and the British, beginning last February, and
in particular the developments at the recently concluded
Conference of the International Law Association, a general
line of policy had been developed. The present thinking
of the State Department on tactics on this item is as
follows:

(1) advantage should be taken as occasion offers
during the debate to affirm that international law must
now, as in the past, continue to be developed along con-
structive lines so as to keep abreast of evolving patterns
in the international community; to stress the fact that the
Charter is the basis of much of contemporary international
law and the framework within which new concepts should be
developed; to point out that new theories incompatible with
the Charter are not acceptable; to counter claims that the
"new international law"™ of peaceful co-existence must replace
the Mold international law"™ of the imperialists by drawing
attention to the fallacies in current Soviet theories of
international law and distinguishing them from more generally
accepted theories and by pointing out that the great body
of international law, including, for instance, the law of
treaties, consular and diplomatic relations, etc,, is
neither new nor based on colonialist concepts and should
not be discarded and replaced by a few selected political
slogans;

(2) to oppose the codification of general principles
on essentially legal grounds along the bases developed at
the I,L.A, Conference i.e. agreement on general principles
with respect to topics not "ripe" for codification could be
misleading and dangerous through papering-over differences
and appearing to bring about agreement on specifics where
in fact none might exist;

(3) to stress instead the desirability of making
empirically-based studies of specific subjects, including

some of the five principles of co-existence, i.e, non-
intervention;

/ 0.&2
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(4) the U,S,A, preference for a specific topic remains
non-intervention, although they would probably accept peace=
ful settlement of disputes, if we were to propose it;

(5) to attempt some initiative, perhaps through the
Secretariat, to "make international law operational® by
extending technical assistance in this field; i.e. donations
of legal librairies, scholarships in international law etc,,
and

(6) to refrain from taking a wholly negative stand on
the codification question and to develop, if the feeling in
the Sixth Committee seems to favour such an approach, a
proposal based on the I,L.C, Draft Declaration on Rights and
Duties of States, i.e, a resolution referring to the
desirability of continuing to develop international law in
conformity with the Charter, referring to the Draft Declaration,
and to the fact that few states had submitted comments on it
as requested by the Assembly, recalling that many new states
had since become members of the U,N,, and recommending that
governments now submit comments on it,

Some discussion took place on:

{a) The Selection of a Specific Topic for Study

Little enthusiasm was expressed for "non-intervention";
Mr, Jay queried it on a number of grounds; the Chairman pointed.
out that the whole line of approach depended on coming up with
an alternative to the Soviet approach and if a proposed topic
was not acceptable to the Afro-Asians then our approach would
not succeed; it seemed likely that the State Department would
soon learn of the views of the Afro-Asians on their proposed
topicy it was the general feeling of the meeting that an
acceptable alternative topic might be peaceful settlement of
disputes; another possibility might also be Charter revision,

(b) Technical Assistance in the Field of International Law

It was agreed that, in the light of the austerity
programme, while we could support this proposal we would have
to point out that contributions would be on a voluntary basis.

(¢) Friendly Relations - Fall-bafk Position

It was agreed that point 5 above should be held
in readiness as a fall-back position and that our ultimate
decision on this question should be based on the results
of consultations with other countries, particularly the
uncommitted countries and on instructions from Ottawa,

Consular Relations

The next item discussed was that of consular
relations, Mr, Lee pointed out that Canada had submitted
comments on the Draft Convention in July as requested but
that the comments of other states had not yet been published,
The Committee agreed that it seemed likely, therefore, that
there could be little substantive discussion of this item
since:

{(a) it was a technical one better left for a
Conference; ‘

/ w043
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(b) comments would probably not have been
published in time; and

(c) there is a Conference in Vienna in 81X .
months timee ' ;

Some discussion occurred on whether or not Canada
should make its position known again on the federal state
clause question. Mr, Sicotte suggested that one approach
would be that consular relations presents a good example
of the kind of matter better left to the I.L,C, and to
Conferences convened for the specific purpose, and that
the Sixth Committee should not get involved in an article
by article discussion, particularly in the light of the
forthcoming Vienna Conference., He also suggested that
the point might be made again that too much recognition
had been given to the Chief of Consular Missions as such,

~ Mr, Kingstone pointed out that it would be unwise
to take the line that the whole question should be left to
the Conference, since this would not be acceptable to a
number of countries and we should therefore steer a course
between leaving the whole matter to a conference and going
over the draft code in detail, He suggested that the
approach could be that delegations give guide lines to get
the conference underwaye.

Some further discussion took place on the
desirability of saying in the Sixth Committee what would in
any event be said in Vienna, and it was the feeling of the
Committee that, on balance, it would be necessary to make
some of these points cn both occasions in order to enable
the Sixth Committee to play a role in giving guidance and
assistance to the Conference, and save its time by giving
governments points to consider in the meantime, It was
decided, in the light of these considerations, that an
effort should be made to say in general terms in the Sixth
Committee what would be said in more detail at the Conference,

Report of the I.L.C

The next item discussed was the report of the
I,L,C, The Chairman vointed out that the Draft Convention
on Treaties (representing approximately one-third of the
whole of the proposed draft? and the I,L,C, Commentary is
to be circulated to governments for comments, and that in
the meantime there is little that could be said or done on
the gquesticn, '

On "future work", however, the Sixth Committee
should note the views of the I,L.C, on the question, that
it was giving priority to treaties, state responsibility and
state succession, and that the I,L,C, was fully loaded with
work for the next ten years,

On methods of work it should be noted that the
I,1,C, had set up a number of working groups to give guidance
to a number of rapporteurs on specific subjects, and these
groups would be holding mid-term meetings in Geneva in
January with the probable result that the work of the I,L,C,
should be speeded upe

On the general question of the role of the Sixth

Committee, in the light of the heavy work load of the I,L,C.,
the point should be made that while the Sixth Committee could

/ ooolt 000617
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usefully debate certain questions, those reguiring detailed
codification should be left to the I.L.,C, 1t could be
pointed out also that there are a number of other agencies,
such as the Legal Sub-Committee on Outer Space giving
attention to legal problems,

The Chairman pointed out that considerable thought
would have to be given to the approach to be taken (after
consultation with EBuropean and U.N, Division) on the I,L,C,
decision that any state can accede to a multilateral treaty.
One factor to consider was the advisability of making it
possible for countries such as Bast Germany and Communist
China to bind themselves by treaties laying down civilized
lines of conduct, another being the problem of recognition
of these same countries thereby raised, The I.L,C, Draft
article in question contained a safeguard to the effect that
a multilateral convention which specifically disaffirmed the
right of all states to accede would constitute an exception
to the general rule. Some discussion took place on the
problems, both legal and political, raised by this article.
The question whether this article was declaratory of the law
or not was also discussed and it was agreed that if it was
intended to be retrospective then the problems were much
more serious than otherwise,

The Chairman pointed out that another question
to which thought should be given is that of reservations,
The 1,L,C, decision was that there need be no unanimity
nor even two-thirds agreement on the permissibility of a
reservation; in effect it permitted a multilateral treaty
to become a series of bilateral agreements, On the whole,
in the light of Canada's federal-provincial problems, this
is a not unacceptable compromise however, _

Permanent Sovereignty

The next item discussed was the Second Committee
item of Permanent Sovereignty over Natural Resources., A
letter had been received from the Department of Justice which,
while not taking issue with the draft commentary prepared by
Legal and Economic Divisions, by implication queried the
acceptability of the proposed resolution on the grounds that
Canadian domestic law on compensation for expropriation might
not be in accord with international law on the question,
After considerable discussion it was agreed that the actual
possibility of conflict between Canadian domestic law and
international law on this subject was very slight, and that
in such event the matter would be one for determination by
Cabinet as a matter of policy, and hence it was not on that
- ground necessary to oppose or abstain on the proposed
resolution as drafted, It was agreed, however, that it would
be advisable for Economic Division to ascertain from Finance
Department if they concur with the commentary in the light
of the views of the Department of Justice.

Juridical Yearbook
It was agreed that Canada should continue to support
this item in the light of the active support we had in the

past given it, but that here also because of the question of
cost the financing should be handled on a voluntary basis,

/ 0005
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Summer Professors

It was agreed that we should begin now to make
arrangements for a professor to be hired by the Department
next summer to study the law of state responsibility and that
Mr, St, John MacDonald was the first choice. The Chairman
directed that a memorandum to the Minister be prepared
requesting authorization to proceed with this matter,

P Mg
/¢;4/J. A.%;Z:sley
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FM DISARMDELGVE AUG14/62 CONFD

TO EXTERNAL 1411

INFO WASHDC PERMISNY NATOAPRIS EMBPARIS LDN ROME BONN

TT CCOSCJS/DSS)OTT FM CTT

BAG MOSCOW FM LDN

REF WASHDC TEL 2237 JUL 18 PARAZC(E)

DISARMAMENT -~ PROPOSED MTG LEGAL EXPERTS ON PEACEKEEPING

YOU WILL RECALL THAT ITALIANS SUGGESTED IN WASHDC DISCUSSIONS IN JUL
THAT NTG OF LEGAL EXPERTS FROM WESTERN DELS BE HELD IN GENEVA IN
ORDER TO DISCUSS PEACEKEEPING PROVISIONS OF USA PLAN.AT RECENT

FOUR POWER MTG ITALIAN DEL ASKED IF USA AUTHORITIES APPROVED THIS
SUGGEST 10N,

2. USADEL HAS BEEN INFORMED THAT ITALIAN SUGGESTION HAS BEEN ACCEP=~
TED IN WASHDC.UK HAVE ALSO AGREED IN PRINCIPLE TG HOLDING SUCH A
MTG. USADEL HAS SUGGESTED THAT,IF AGREEABLE TO OTHER WESTERN DELS,MIG
COULD BE HELD IN GENEVA IN LATE NOV.USA APPARENTLY PLAN TO SEND TWO
LEADING EXPERTS TO PARTICIPATE--PROF SOHN CF HARVARD LAW SCHOOL AND
- PROF HENKIN,DEAN OF PENNSYLVANIA LAW SCHOOL,30TH OF WHOM HAVE BEEN
CONSULTANTS TO 1iSA GOVT IN THIS FIELD. |

3.WE WERE TOLD BY MEMBER OF USADEL THAT PEACEKEEPING PROVISIONS OF
USA PLAN HAVE BEEN UNDER CONT INUING CONSIDERATION BY VARIOUS AUTH=-
ORITIES IN wasﬁac AND THAT THERE IS A POSSIBILITY OF FLEXIBILITY

ON SOME POINTS IF PROGRESS IS MADE IN CONFERENCE ON DISARNAMENT
MEASURESa k

AJWHILE USA DO NOT RPT NOT INTEND TO SUBMIT ANY FORMAL AGENDA OF
TOPICS FOR DISCUSSION,WE UNDERSTAND THAT IfALIAN DEL MAY WISH TO DO
S0. !

5.GRATEFUL IF YOU WOULD INFORN US WHETHER ITALIAN SUGGESTION IS
ACCEPTABLE TO YOU AND, IF SO,WHETHER PROPOSED TIME FOR MIG IS CONVEN=
JENT, SHOULD IT BE DECIDED TO SEND SOMEONE Fhom 0TT?2°
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Your file: 195546 Ottawa, July 6, 1962.

Dear Miss Ritchie:

Thank you for your letter of July 4 concerning
the meeting of the Legal Plafining Committee held on
June 20, 1962.

I now enclose a copy of the report on this

meeting for your files.'

r

(,37”.4 e WM
Miss M.E. Ritchie, Maurice Copitkorne

Department of Justice,
Justice Building,
Ottawa, Ont.

Yours sincerely,
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Report of lMeeting of Legal Planning
Committee, June 20, 1962,

lir. Wershof, Assistant Under-Secretary of State for
External Affairs, Chairman

iiiss Ritchie, Department of Justice

ir. Sicotte, Legal Division

ir, Bertrand, U.S.A. Division

lir, Beesley, Legal Division

ir. Copithorne, lLegal Division, Secretary.

r, Wershof opened the meeting by suggesting three
heads of discussion; the present legal position, the nature
of the federal interest, and possible courses of action open
to the federal government. The Chairman then commented on the
present legal position and reviewed the opinions given by the
Department of Justice in the following cases; North Fastern
Interstate Forest Fire Compact, the Nova Scotlia Land Settlement
Board, the Great Lakes Compact, and the Interstate Civil Defence
and Disaster Compact. He concluded this review by mentioning
Mr. Fulton's letter of January 26, 1962 to the Attorney General
of Prince Edward Island. [, Yershof noted that the general
view of the Department of Justice, which he thought was shared
by External Affairs, was that the provinces did not have the
capacity to enter legally binding international obligations and
that any such agreements which the provinces purported to make
were therefore invalid. Jir, Wershof commented that an attempt
had been made to define the type of contract entered into by the
provinces which might be valid in private international law,
eg. rental agreements, but without success. Ie noted that the

basis for the conclusions of the Department of Justice seemed

to be that under the Canadian constitution, the provinces did
000623 |
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not have an international personality (and, therefore, capacity)
although, in the Department's most recent letter of January 26
to the Attorney General of Prince Fdward Island, the Department
seemed to say that the reason for the provinces incapacity was
to be found in international law rather than in the Canadian
constitution.

2 Miss Ritchie said that there had been no developments
in her Department's attitude since the opinion rendered in 1957
concerning the Nova Scotia Land Settlement Board. ©She noted,
however, that lr. Driedger, who had become Deputy lilnister since
that time, had not so far had occasion tb consider this question
in its broad context. She noted that the Department of Justice
in its consideration of these cases in earlier years had
approached the problem from many points of view but had not

been able to come up with a satisfactory method of distinguishing
international agreements from ordinary commercial contracts
which it was generally felt the provinces should be able to
enter if they were not to be in a less advantageous position
than that of private individuals. Various possible distinctions
had been explored - e.g., whether the distinetion could be based
upon the argument that some Agreements were intended to be
capable of being taken before the domestiec courts and others
were not; whether a distinction could be made between Agreements
to which private international law principles would apply and
those to which public international prineiples would be appli-
cable; whether Agreements could be distinguished by considering
whether they were suech as to require the advice of Her lajesty's
Federal liinisters or Provincial Ministers, ete. Research into
each of these approaches had not so far shown that any one of
them was clearly more satisfactory than the others. In addition
to the legal difficulties, there were serious practical and
policy considerations. For example, some possible views might

necessitate examination of all Agreements entered into by the

Provinces but External Affairs would probably want to consider

000624
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whether 1t would be able to (or want to) take on such a massive
job. Some brief consideration had been given at the time of

the Great Lakes Basin Compaci to the question whether a workable
" distinction between acceptable and unacceptable Agreements
between Provinces and foreign Governments could be formulated

and incorporated into some form of federal legislation.

However, lMr. Varcoe had deferred expressing any oplnion pending
the submission of a concrete proposal. It was therefore decided
by Justice at the time that the best approach for the moment was
that of setting out the basic proposition that the Provinces

did not have the capacity to enter into international agreements,
and deferring giving an opinion on other aspects of this problem
until a concrete case arose."

3. The attitude of the provinces to this subject was then
raised and the opinion of the senior solicitor of Nova Scotia

in the Nova Scotia Land Settlement Case was mentioned. The
general approach of Nova Scotia in that case was that the
provinces by implication from an extension of their powers under
section 92, and in view of the Labour Relations case, had a

share of the treaty making power. JMiss Ritchie commented that
although this point had not been debated with the Nova Scotla
authorities, this argument was totally unacceptable to the
Department of Justice which regarded it as having most serious
implications for the Canadian federal system. It was noted that
we did not know the opinion of most of the provinces. In some
cases, as in that of the Frince Edward Island legislation,
objectionable provisions in legislation may come to the attention
of the federal government before agreements are entered inte

but it was felt that this would be exceptional. Jlpr, Bertrand
reminded the meeting that the provinces had a capacity to
establish offices to carry on certain types of business abroad
as set out in the opinion given by the Department of Justice
dated August 26, 1955.

4, lir. Wershof then summed up the discussion by saying that

.000625
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the Department of Justice was of the opinion, which was shared
by the Department of External Affairs, that the provinces did
not have the capacity to make international agreements with
foreign governments or units thereof. However, there appeared
to be a class of private contracts between provinces and
foreign governments which the provinces should, on a basis of
reasonableness and logie, be capable of entering, although
it had so far not been possible to define the distinguishing
line between this group and true international agreements.
S - Mr, Wershof then suggested that the meeting move on
to a consideration of what was the federal interest in this
field. Mr. Bertrand suggested that federal interest arose from
areas of Jjurisdiction which were of common interest to the
federal and provincial governments and secondly, it arose because
of the potential responsibility of the federal government to
make good the default of the provinces of their internaticnal
obligations. In this context, lir, Sicotte wondered whether
there was a distinction between torts and contracts. Ji.
Beesley commented that he was not aware of such & distinetlon in
the matter of State responsibility. He put forth as a third
basis of federal interest in this field, the defence of the
treaty making power, which was vested in the federal government,
Hiss Ritchie expressed agreement with lir. DBeesley and saild that
perhaps it was the most important consideration from the point
of view of the Department of Justice. [, Bertrand then illus~
trated his remarks about areas of common interest with reference
to water resources which either inherently, or because they
affected more than one province were of intersst to the federal
government. Jr, Wershof agreed and said that it was desirable
to ensure that provinces did not get into quasi=-political fields
or embark on matters which either now or in the future might

run counter to federal interests.

L ] 5
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6. lr, Beesley raised the guestion of state responsibility
and recalled the widely recognized concept that states could not
hide behind their constitutions. It therefore followed that the
federal government might be considered to have a degree of
responsibility for all the actions of the provinces having
international implications, which was a basis for a federal
interest in this subject. lir, Wershof noted that the making
of international agreements was an aspect of foreign affairs
and that while the BNA Act was silent on the peint, it could
be argued foreibly that the conduet of foreign affairs had
been vested solely in the Parliament and Gevernment of Canada.
7 lr. Vershof then suggested that the meeting turn its
consideration to the third question which was, assuming there
to be a federal interest in this fleld, what courses of action
were open to the federal government? He outlined the following
possibilities:

a) Disallowance - This was really a limited course of
action because in general, the international agreements entered
into by the provinces did not stem from obviously objectionable
provincial legislation. There were also serious policy consie
derations in connection with the exercise of this power.

b) The amendment of the BNA Act to give oxelﬁsive
Jurisdiction in this field to the federal government or perhaps
to the federal government with provision for parliamentary
approval of Provineial agreements, comparable to provisions in
the U.S. constitution.

¢) Federal legislation of a general character which
would state the federal government's exclusive jurisdiction in
this fleld, or its exclusive Jjurisdiction but subject to the
right of the provinces to enter international agreements with
the express approval in each case of the federal government.

d) ©Sending a formal letter to the provinces stating
the federal government's position that provinees lack the
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capacity to enter international agreements. &Such a statement
might be followed with a gualification that there were,
however, ways to achieve meritorious objectives and inviting
the provinces to consult the federal government on each case.

@) A reference to the Sypreme Court either on the
basis of a hypothetical case or in connection with a case that
came to the attention of the federal government, or in conjunection
with general legislation or the formal letter to the provinces
outlined in (e¢) and (d) above.

f) The last possible course of action was to "live
with the problem" and deal with cases on an ad hoe basis as
they arose.

8. Miss Ritchie agreed with Mr. Wershof's outline of
possible approaches. With respect to possibility (b), she
commented that other amendments to the B.N.A. Act had been
discussed with the Provinces at various times and that alter=-
native (b) was therefore timely. In connection with alternative
(e) and the discussion as to the various courses that might be
followed (e.g., requiring the consent of Parliament in a way
similar to the U.S. requirement of the consent of Congress to
various types of compacts or agreements by the individual States,
or requiring the consent of the Governor General in Couneil),
she noted that the U.S. solution does not automatically dispose
of all problems but evidently raises difficulties from the
political point of view as to whether certain agreements will

or will not be approved by Congress. She commented that a
reference to the Supreme Court on & hypothetical guestion

might, of ecourse, be subject to difficulties both because the
Supreme Court did not like hypothetical questions and because
the meterial presented to the Court would have to be much more
satisfactory than any so far encountered in research into this
subject. Jiss Ritchie noted that the letter to the Provinces was
a very promising course of action, adding that all the possi-

bilities listed by lir. Wershof were worth serious consideration."
000628
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9 -
Se Mr, Sicotte expressed the view that each of the
various courses of action seemed to have serious drawbacks and
that the present ad hoc approach therefore might have to be
continued.
10. v, Bertrand wondered whether action in the leglslative
field might not take the form of an amendment to the Fxternal
Affairs Act. This suggestion was favourably recelved.
il. Consideration was then given as to what form a letter
to the provinces might take and in particular, whether 1t should
be a "ringing" declaration of federal jurisdiction in this
field which would put the provinces and perhaps, if published,
foreign governments as well, on notice. An alternative approaéh
was a gentle one which would merely express the interest of the
Department of External Affairs in this fleld and request the
provinces to consult External Affairs when they were considering
an agreement with international implications.
12 It was agreed that the Department of External Affairs
would give further consideration to this approach which seemed
to be the most promising.

i,D. Coplithorne

Seen and approved by lir. Wershof
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Ottawa, June 15, 1962.

Dear Miss Ritchie,

I attach an index of the documentation I have
assembled for the meeting next Wednesday, and a short
introductory memorandum. I also attach copies of the

Manitoba-Minnesota t and of the two

men en the Province of Ontario and the State
of Michigan concerning the levying of tolls on certain
international bridges.

If there are any other documents on this 1list
which you do not have and which you would 1ike to see
prior to the meeting on Wednesday afternocon, please let
me know by telephone and I shall be pleased to send

them upe.

Yours sincerely,

Qalﬁlﬂ‘[_ s
IOoNm
M. O, COFITH..:E'v

Maurice Copithorne

Miss M,E. Ritchie,
Department of Justice,
Justice Building,
OTTAWA, Ontario.
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Legal Division UNCLASSIFIED
U.Seks Division/ H.H. Carter 5475 - AX-38-40

Your Memorandum of Jume 11, 1962 _

Legal Plamning Committee

Mr. Bertrand will represent the U.S.A. Division
at the meeting of this Committes to be held on June 20
at 2430 p.ms in the small conference room of the East
Block.

H.H. CARTER
VoSshs Division.
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SUBJECT:....... Legal Planning Committee ... .00 St R e R

There will be a meeting of the Legal Planning
Cormittee under the chairmanship of Mr. Wershof on

Wednesday, June 20 at 2:30 p.m. in the small conference
' room of the East Block., Miss M.E. Ritchie of the
Lchf Department of Justice will attend the meeting together
with representatives of this Division. The subject

/;gill be the capacity of the provinces to enter infto

reements with foreign governments, particularly
s%ates of the United States. This subject has come

up in connection with a recently concluded highway
agreement between the Province of Manitoba and the State
of Minnesota.

2. It is hoped that your Division will be able

to send a representative to this meeting. !r. Copithorne
of this Division is preparing background material which
will be avallable in advance of the meeting.

A %M/A

CIRCULATION
@ @ LEGAL DIVISION

)ﬂ/
Ve - / iR :
o wlfibals; D # G
B, 242 T | Hensin. wf Ctrtone.
W h,‘wg i Y2 d i }w‘.&r‘r— - 7
4 /J'va‘i«z_ 000632
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U.8.4. Division USCLASSIFIED
June 11, 1962

Legal Division

5475-AX~36140 |

Legal Plamning Comuittee

There will be a meeting of the lLegal Planning
Committee under the chairmanship of Mr, Wershof on
Wednesday, June 20 at 2:30 p,m. in the small conference
roon of *ha East Block, [iss I,B, Ritchie of the
Department of Justice will attend the meeting together
with representatives of this Division. The subject
will be the capacity of the provinces to enter into
agreements with foreign governments, particularly
states of the United States, This subject has come
up in comnection with a recently concluded highway
agreement between the Province of Manitoba and the State
of Hinnesota,

2o I$ is hoped that your Division will be able

to send a representative to this meeting., 'ir. Copithorne
of this Division is preparing background material which
will be available in advancs of the meeting,

GILLES SICOTIE

LEGAL DIVISION
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May 29, 1962

Legal Division '
‘ 5475-ax-38‘-4o ‘
== =
ey e

Legal Planning Committee
see #e attach a letter from Legal Divisiocn to

Miss Ritchie of the Department of Justice suggesting a

meeting of the Legal Plamning Committee, This 1s the

mmdm ested by ifr, Driedger in his letter of
ch 27, 19 7~

2. At the moment the topic proposed for this
meeting, i.e., the capacity of the provinces to enter into
intarnaziom agreements, seems to be the only topie
suitable for discussion by the Committee., If, however,
other topies come up before the meeting, we would add
- them to the agenda. A

3. In connasction with the substance of this topie,
we have flagged memoranda dated April 17, 1962 and
January 21, 1957 which discuss the problem,

4, If you agree to the discussion of this topie

by the lLegal Plamning Committee under your chairmanship

and if the 14th or 15th of June would be convenient, we
should be grateful if you would release this letter. These
dates have been suggested with an eye to the fact that the
officers ..»# concerned, Hr. Thorson, who will probably
represent Justice and lr. Copithorne, will be in Washington
June 3rd to 6th and there is little hope that background
material can be assembled before their return,

SILLES SICOTTE

LEGAL DIVISION
000634



ec: DIV Lo Dogufientjstiosdcinderthe Bdcess to Information Act -

DIARY Document divulgué en vertu de la Loi sur I'acces & I'information
FILE, 47
® .t
1 375 AN 3f 7.
| 27 1

Ottawa, May 29, 1962,

Dear Miss Ritchie,

You will remember that in an exchange of lettars
in March this year, ir, Driedger agreed to have an officer
from the Department of Justice attend meetings of the
Legal Plamning Committee established in this Department,
when matters of interest to the Department of Justice were
to be discussed,

It is now hoped %o have a meeting in the near
future which, we think at the moment, might concern itself
solaly with !he question of the power of the provinces to
make international agreements, This topic has come up
again recently in connection with a highway agreement
between HManitoba and M nnesota which has been discussed
informally with #r, Thorson, We would, of course, prepare
some background material on the particular and the general
subject for the meeting.

We should be grateful for confirmation of your
interest in this subject and we should like to suggest the
14th or 15%h of June for a meeting, if one of these dates
would be convenient for your rapresontat.tvo.

Yours sincerely,
BILLES SICOTTE
Legal Division

ifiss M,E. Ritchie,
Department of Justica | szZ
Justice Building, 0.3 WW
OTTAWA, Ontaric. M
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SUBJECT:...... Legal Planning Committes

R E R R R R R B G e s anes AR RTEREREREBERS esas sRa B aaN TN TR E R L I SRR B R R S

We attach a letter from Legal Division to
Miss Ritchie of the Department of Justice suggesting a
- meeting of the Legal Planning Committee. This is the
gested by Mr. Driedger in his letter of
2.

At the moment the topic proposed for this
, i.e., the capacity of the provinces to enter into
terdAational agreements, seems to be the only topic
uiphble for discussion by the Committee. If, however,
er topics come up before the meeting, we would add
them to the agenda.

3. In connection with the substance of this topic,
we have flagged memoranda dated April 17, 1962 and
January 21, 1957 which discuss the problem.

s 4, If you agree to the discussion of this topic
by the Legal Planning Committee under your chairmanship

B coiacion | and if the 14th or 15th of June would be convenient, we

should be grateful if you would release this letter. These
dates have been suggeste with an eye to the fact that the
of ficers most concerned,/Mr. Thorson,gwho will probably

represent Justice and Wr, Copithorney will be in Washington
~June 3rd to 6th and there is 1ittle nhope that background
aterial can be assembled before their return.

L2
[,_n,m,\ A_QdQDo-’-‘*‘J wvm 2 e
¢-S. o 03 ugoa_é‘_____w P £~ /Cf%u 777

,u}‘nl NOT O—s LEGAL DIVISION
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Legal/G.Sicotte/nf
May 10, 1962
PP S D K- ,//?.’
: o5/ /‘/’/"’)’/ﬂ/
NOTE TO: Mr, Wershof c -
m.' mr‘, -___’_) 7 /
Mr, Mellwraith z/

Mr. Beesley

Reference: My memorandum of May 8, 1962, to Mr, Wershof.
biect : Proposed meeting of Legal Planning Committee.

This is to confirm that arrangements have
been made for a meeting in Mr. Wershof's office to
discuss this topic on Tuesday, May 15, at 3 p.m.

GILLES SICOTik

Legal Division
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REFERENCE: . \Nr memovandua of March 8, 1962, to the ' e 5'“2332"8,
.............. Under-Searstéry. .

------------------------------------------------------------------------------------------------

2 pivision has bean under a sort of stending
instruction ¥r, Gadieux since the beginning of the year
to fellow the trends in the discussicng at United Hations and
glsevhaere which night seem to affect recent developments in
the theory and application of finternational law, particularly
in the lisht of the active rromotion - mestly by Cummunist
countries - of a "nev® legal concept of "peaceful coexistence™.

2. Gur positice on thess matters is explained in telegras
Ho. L-49 of April 20, 1962, signed by the Under-Seeretary. It

g . suggeets in particular that consideration ocught to be givem to a
possible restern initiative, -~ probably to be yresented in the
Sixth Committee of the next U.N, Asnambly, = in the form of a
draft declaration on the supremscy of international law. (3ee
paragraph & and following), and that “"positions (which)eould
perhaps be developed on such questions as disarmaxent (etc....)
based on the prisary cbligations of all states to observe the
provisions of the U.N. Charter..." (varagrash 5). - Further
backzround te this whole prograuwe will be found im our letter :
to certain missions dsted February 12, together with its ammex(blue flag).

3. lLately the Uisarmasent Ulvision requested cur cuoments on
a series of telegrame fros Geneva (Mos. 701 of April 16, 707 of
April 17, 725 of April 29, and 762 of April 26 particularly para. 7),
which touched in several respects upon subject matters relating to the
future of international law {(sovereignty znd equality of states).
- We gave them owr views in a memerandum dated May 1, 1962 (flsgzed
—_— "~ on £ile 50261-X-40), the rescticn to which ie givem in their own azemo
in reply of May 3 (attached); tids exchange sewms t0 reflect a
— distinet difference of sopronch Yo the wuestion of the relevance of
considerations of international law to disarmawent. The Disarzasent
Jivision's epproseh is generslly shared by the U.N. Wdvision, as
indiceted in their memorandusm of May 7 to us, a co;y of waleh you
have received aund on which we shall comwent in writing. (ur three
Jivisions are now sgre«d that a weeting is resuired to fron cut thds
situation. I have the assent of Messrs. Hellwraith and Murrsy to such
a =sc=ting being held under your chalrmanship, this week if possible,
should you 80 agree, at your convenience of course.
be Although we 26 not have in mind a rigid agends for the
CIRCULATION | “@eting cther conmeeted guestions could, I think, be appropristely :
% taken up, if nol al the saxe time, possibly ilmmedistely rrior to s
'k. Hellwrsith tne discugwion of the W‘ “1“'.‘_ - -

Hr. Murray GILLES sicorTg

‘Buropean Uiv. _ Legal ivision

t.326A (6/56) . 0boo638
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' MEMORANDUM M ?z
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LS S MR o CADIEM .................................... Security . CONFIDENTIAL .
................................ f]ﬂ(éi.”..“..“..”..“.“..”..” Date ......April. 18, .1962,..
: ile No. v B AR -
BROM: ... MR, BEESEER R SRS - v e R ok ALal0. ) - 70
o 5L75-AX-37-L0
REEERENCE s 8 -t b it s e o e e s D e B o/ D=AK=30=LU
SL75=-AX-25=10
................................................... S e R 1164 7-A=L

: : SY¥ISALR-3F - ¢ <
susjecT: .. Today.!s Meeting. of. the.Department.al .Legal.Planning. Committeee ... ...

The subjects you might wish to raise at today's
meeting would seem to be as follows:

State Responsibility and Permanent Sovereignty over
National Resources,

2e A copy of Legal Division's background paper
dated April 17 discussing briefly (a) the apppintment
¢ of a new Rapporteur, (b) the scope of the topic and
his (¢) the merits of Garcia Amador's study, is attached.
(A copy has been sent to Geneva for inclusion in the
Commentary for your guidance.) = F

3a Economic Division has been meeting with repre-
sentatives of other departments this week to discuss the
economic aspects of State Responsibility (including the
0,E.C.D, proposed Convention on the Protection of Foreign
Property) and may have a paper ready for presentation
today incorporating the results of these discussions,

La We have now received replies to our telegram -
L-38 to Washington, London, and Oslo, suggesting the
possibility of linking the topics of State Responsibility
and Permanent Sovereignty over National Resources (flagged
on the attached file),

5e Telegram 1073 of April 6 from Washington (flagged
on the attached file) reports that the State Department .
would be agreeable to the topics being interrelated in the
I.L,Ces provided UNGA were prepared to refer the question

of Sovereignty over National Resources to the IJL.C., the
likelihood of which could depend on who was named as
Rapporteur to replace Garcia Amador. (If a Rapporteur who
might be more acceptable to the West were appointed, it

was thought that UNGA might be more reluctant to pass the
questions to the I,L,C.)

6. London's telegram 1412 of April 16 (flagged)

says merely that Sir Humphrey Waldock is well aware of the
circuLaTiON | Foreign Office position and that the Foreign Office con=
siders that "it would be a good idea if Mr, Cadieux could
work in close co-operation with him and, of course, with
the other Western members of the I,L,C, The telegram also
makes the point that there may be a danger of the Communists
capturing the position of Rapporteur on this questiona !

e,

Ext.326A (6/56) ! 000639 |
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7% Oslo's telegram 95 of April 12 (flagged) reports
that in the view of Evanson, Diréctor of Legal Division

of the Norwegian Foreign Ministry it is possible that
broadening the subjee#t of state responsibility to include
sovereignty over national resources might assist in
providing a basis for general agreement but Evanson is
doubtful of any real use being made of Amador S paper
“"which he regards as destructive of traditions of inter-
national law and "almost as dangerous as the work of the
Communists"e"

8, Geneva's telegram 743 of April 16 (flagged)
reports that according to El Erian, the U,A.,R., member of

the I.L C., one of the Communist members (probably Lachs

of Poland) might propose that the subject be split in

two, so that one part would deal with state responsibility
in the narrower sense of responsibility for damage to
dliens, and the broader part woculd cover the general subject
of responsibility for non-compliance with obligations under
treaties and general international law, This telegram also
passes on the views of Professor Sohn that Lachs might have
some support in the I.L.C. for splitting the subject of
state responsibility into two partss. Sohn thought Professor
Ago of Italy was sympathetic to this line of approach, and
he himself tended to the view that splitting the subject
might help to consolidate and forward the work already done
in the I,L.C. on the subject of state responsibility for
damage to aliens; he was rather dubious, however, about

the idea of undertaking the codification of state re-
sponsibility in the wider sense as used by. the Communists,

Peaceful Co-existence

Ge A copy of Legel Division's background paper
dated April 11; (a copy of which has also been forwarded
to Geneva), is attached, This paper incorporates European
Division's memorandum of April ‘10 on Political Aspects

of Co-existence,

Colonialism-

104 Some background papers, including a New Zealand
paper on the topic, have been forwarded to Geneva., African
and Middle Eastern Division are preparing a position paper
on the question, a first draft of which may be ready for
today's meeting.

Asylum

11, The position paper prepared by Consular and

U.N. Divisions has been forwarded to Geneva, Some revigions
and additions to the paper are now being made by Latin
American Division, to incorporate the Latin American*
political approach to the problem, and by European Div1sion
to incorporate the Soviet bloc position on the questions

- International Law Agsociation‘/

12a As you know, a registration form has been sent

to you relating to the Brussels Conference in August of
the I.L'A. A

£oweed s
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13, The question of semi-cfficial representation

by Western countries has been raised in Washington, London
and Oslo, Oslo's telegram 75 of March 26 reported that

the Norwegians had not been giving much thought to the
problem of representation at the I.,L.A. Conference but

that they would be considering the question in the light

of our comments, London's telegram 1412 of April 16 reports
that the Foreign Office shares our concern about the
attempts which the Soviet bloc have been making to capture
the I.L.A. and that while so far the Foreign Office have
not sent any representatives to it, they agree that this

is well worth consideringe They are now looking inte it
and shall let us know their conclusions as soon as they
can, Washington's telegram 1073 of April 6 reports that
the U.,5.,A, had not in the past appointed delegates as such,
although a representative of the U,S5.A. Consulate in
Hamburg had attended that meeting purely for reporting
purposes. ‘The U.,S.,A, would want tc have a representative
attend the Brussels meetings, at least for reporting
purposes, and they would also consider in the light of our
discussions with them whether it might be desirable to have
someone attend who might seek to influence the substance

of discussion in any Western caucus that might be organized,
They were conscious of some of the difficulties involved,
but aware alsc that Soviet bloc representatives had taken
advantage of this situation, and their Legal Department
would therefore give immediate attention to possible
representation at the Brussels meeting this summer,

Summer Emplcyment of Professors

1hs Since Professors Morin and MacDonald are not
available background information is being obtained on
Professors Castel and Pharand and this question ecan perhaps
be discussed at the conclusion of today's meeting,

Js A, Beesley
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CONFIDENTIAL
April 5, 1962
P €O
NOTE TO MR. SICOTTE - XREA 5727 A /?j/t ;/}/o’

U R < ik e }

The Prime Minister has okayed the Memorandum on the
Optional Clause with great enthusiasm and irtends to take it
to Cabinet. ¥ Just—one—ether-point, Mr. Cadieux would like
this drawn to the attention of U,N. Division even before
Cabinet considers it, because of the use to which it could
be put in the é6th Committee this Fall as a separate initiative,
and because their assistance will be needed in promoting the idea
amongst the Commonwealth countries. Mr. Cadieux does not wish the

topic to be discussed by the Legal Planning Comittee until after
the Cabinet decision.

(J.A, Beesley)

*%M%ﬂ“m
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DEPARTMENT OF JUSTICE fmw/@

OTTAWA 4, March 22, 1962,

Dear Mr. Robertson:

Thank you for your letter of March 20th in
which you inform me that you have recently established
in your department a Legal Planning Committee and in
which you invite some participation by the Department
of Justice in the studles to be carried out.

I am, of course, much interested in this
Committee and I would be pleased to have an officer
of my Department attend meetings of the Committee
when matters in which my Department might be con-
cerned are discussed. You will, I am sure, appreciate
that the subject-matter of these discussions, in so far as
they may be of interest to the Department of Justice,
might relate primarily to any one of a number of Sections
of the Department of Justice, and I do not think that
it would be feasible for me to designate one officer of
my Department to attend all such meetings. I think I
would prefer to select an officer on an ad hoc basis
according to the subjects to be discussed at any particular
meeting. If an arrangement such as this appears to you
to be feasible, perhaps you could arrange to send me a
copy of the agenda for any meeting in which you think
the Department of Justice might be interested, and then
I will arrange to have an appropriate officer from this
Department attend.

N. A. Robertson, Esq.,
Under-Secretary of State
for External Affairs,
Department of External Affairs,
OTTAWA, Ontario. seel
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I appreclate your offer to send me the
Minutes of past meetings and I should be happy to
receive them.

I am asking Miss Ritchie to act as a liaison
officer and the foregoing Minutes as well as subsequent
material might therefore be sent to her in the first

instance.

Yours truly,

.
7

7

e

Deputy Minister of Justice.
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MR, BEESIEY

Tomorrow's Meeting of the I,L,C, Legal Planning Committee,

. The subjects which you might wish to raise
at to-morrow's meeting would seem to be as follows,

Asvium

There is little further work to be done on
this question., Some of Legal Division's past memoranda
on the auestion has been forwarded to Latin American
Division, and the latter Division is preparing a section
on the Latin American political approach to the problem,
An Annex has been prepared setting out, very briefly,
the Soviet bloc position , and this might usefully be
commented on by European bivision. This topiec is not
on the agenda of the I,L,C,, however, and is not therefore
as urgent as some others,

Treaties

This would seem to be one of the two most
urgent cuestions, As you know Mr, Grenon has prepared
a study which will form the subject of a separate
meeting next week, (You may wish to econsider whether
it would be appropriate to invite the Department of
Justice to be represented at this meeting.)

Ad hoc Diplomacy

This is the other cuestionvii\ likely to be
discussed substantively by the I,L.C, As you know,
Mr, Lee has prepared a draft Commentary which will be
discussed at next week's meeting,

State Responsibility and Permanent Sovereignty over

National Resources

Further discussions have occurred between

Legal Division and Feconomie Division and a paper will be

resented by Economic Division at to-morrow's meeting,

gal Division's paper is not yet finished but the
"political™ section is complete, and since it seems
likely that the I,L,C, discussion will be basically
political, there would seem to be less urgency about
completing the detailed article by article commentary,
which is still under preparation,

[ il
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Solonialism

It is understood that African and Middle
Eastern Division may have a preliminary paper ready
for discussion by the meeting, but this may not prove
possible, in which case they will bring some earlier
prapers for discussion,

Peaceful Co-existence

Legal Division's pager on the juridical basis
of peaceful co-existence has been expanded and developed

since the last meeting of the Committee (and since you
saw it earlier this week) on the basis of further
research, and little further work on it would seem to

be required except to shorten it and footnote it further,
It is understood that European Division will prepare

a political introduction to this paper on the return

of Mr, Roberts.

It is understood that while the rarticular
professor in question has been selected, security
clearance has not yet been received and that as a
consequence he has not yet been approached,

I (o) A i

Either before or after the general meeting
you might consider it appropriate to discuss and if
possible reach agreement, subject to the Under-Secretary's
approval, on the nature and extent of departmental
representation at the Brussels Conference of the
International Law Association in August,

I,L.C. E

One of the general cuestions which will
arise at the I,L.,C, session will be the election of
officers and the appointment of a Rapporteur on state
responsibility, You maigﬁgggégeg it worthwhile to
raise this question at meeting with a view to
consulting with other countries before the commencement
of the I,L.C, meetings., (Attached is a list of the

present membership of the I,L,C,, together with a short
relevant extract from Rosenne's ﬁbnograph on the I,L.C,)

1. A. BeeSleY

J. A, Beesley
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Ext.326A (6/56)

A

Our informal discussions with the Department
of Justice on the dispute with B,C, over off-shore mineral
rights (suggested in your letter to Mr, Driedger of
February 20) have progressed satisfactorily, We have
now been told informally by the appropriate desk officer
in the Department of Justice that we would be consulted
if and when a reference to the Supreme Court takes place
and that our memorandum of law would prove extremely
galuable in the event that the issue goes to the Supreme

ourt,

2, The informal discussions have not, however,

been confined to the substantive legal points in issue

but have touched also on the general question of relations
between the two departments and the desirability of
increasing the informal contacts between them, The time
would seem to be ripe, therefore, to make some gesture

to provide further opportunities for informal exchanges

of views on questions of mutual interest,

2 =
3e With this in mind I have drafted the attached’
letter to Mr, Driedger for your signature, if you agree,
informing him of the recent establishment of the
Departmental Legal Planning Committee and inviting
informal representation on it by a member of his Depart-
ment when questions of interest to his Department are
under discussion, (I understand that Mr, Cadieux and
Mr, Driedger have discussed this suggestion on the tele-
phone and agreed that it would be helpful if it were
made in writing by you.)

-

ol _SAuAtY

Legal Division

\ﬂaﬂ#&bﬂnumamdi/k»umaﬂdﬂuﬂaujfuiw S

Bl Uk o Ceoot izuzz_w/wwf
b ciny <t tl —2eleleriis Lty :
yéajj 3
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Ottawa, March 20, 1962, T

Dear Mr, Driedger,

You may be interested in knowing that we
have receatly established in this Department a Legal
Planning Committee for the purpose of achieving
greater efficiency in the pﬁmu_, co-ordination and
implementation of policies on international legal
utma. It is intended that the Bmt:tu vdor be
an ormal working group composed tia
Ve, Cadieux, "o, Wershof, Mr, Sicotte andlgo appro=
priat:nt.lrh officers from legal and other divisions
concer °

The kinds of questions which are to be
handled by the Committee are: co-ordination of
Canadian policy in the Sixth (Legal) Committee of
the United Nations Assembly, the International lLaw
Commission, and alsoc the International Law Association,
on questions now before these bodies; problems of

ing and implementation of international :?-«-
meats; the proposed new Canadian declaration
compulsory jurisdiction of the International Court
of Justice; the desirability of Canada contimm to

uphold the classical dectrine of oanﬂign
state-owned trading ; status of foreign vessels
state and private with regard to entry and
/ LR .2

B, A, Driedger, Esquire,
: y Minister,
rtment of Justice,
tawa,
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sojourn in Canadian Ports and territorial waters;
variatioas proposed by _other departments to inter-
national conventiogs / e.gz. Commonwealth Merchant
Shipping to which Canada is a party; and
interpretations Canadian legislation provided on
request to foreign missions in Ottawa.

It has occurred to me that you might welcome
an opportunity for some participation by your Departe-
ment in the studies to be carried out by this small
Committee, If so, then I should be pleased if one of
your officers owid be made available to atteand those
meetings of the Committee in which your Department
might have an interest, It would be understood, of
course, that such an officer would not be considered
as an official empowered to give legal opinions binding
on your Department but would be attending meetings
merely for the purposes of following those aspects of
our work of interest to you, and exchanging views ia
an informal manner on questions as they arise., If
you think that this might be useful then we could
begin by sending you the agenda of proposed meetings
and the minutes of past meetings so as to enable yom
to determine when it would be of interest to you to
be represeanted,

I should be interested in your views on
this suggestion,

Yours siacerely,

4 A 5}45‘&“@& :

N, A, Robertson
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: Progosed New Canadian Declaration of Acceptance
f ompulsory Jurisdiction of the International R
Court of Justiceo- Points for Possible Discussion B

by Lega)l Plannineg Committee

. Naggre of the Recipr ogiyx Condition

The condition of "reciprocity" stands on a -
' different footing from all the other reservations con-

//'tained in the Canadian Declaration-of Acceptance of the

T

~ Compulsory Jurisdiction of the International Court of -V#Ab
Justice in three important respects. o {pr

”;-

Firstly, it is not just another restriction

ruling out,% 3 rticular class of case, It is a pre-.

condition to acce tance. of t on overing~a&l -, f e

aﬁ(claﬁse&%msi‘ It ie £ e rént in nature W Yy’
£ @w th diti W
rom other con ons, ' \ ~

| Secondly, the condition is more important than APJ’“A”

any of the other conditions, and even] perhaps, all the |

others taken together, since it provides in essence that

Canada shall not be placed at an unfair advantage in

litigation with another country° It é:gg;:;emuggglby

providing that Canada shall not be hailed into court by

another country which has not accepted the compulsory y

jurisdiction of the court’v I%mprevideswﬁurﬁher~%hat

Canada shall have the right to invoke against a potential

adversary eny reservation which thatiadversary might be

able to invoke against Canada on theibaeis of its own _

declaration.. Q;ea(}y‘ffne protection of such a condition

is not one which sh%gld be lightly cest aside without

assuring protection by other means. with/absolﬁte/”ErtakntX
Thirdly, the legitimacy of such a condition

Ww;/%bw
is—-not open to question by other counories or by the

;o R S / eiof 000650
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Canadian public, since it is in no sense an unfair con-
dition but is merely a protection of the basib'right |

(whiéh pertains in domestic law in civilized countries)

of equality before the law, »Mbrébver, 1t 1in no way

impairs the dignity of the court by unduly restricting

its jurisdiction, nor would it frustrate the}developmept

of the rule of law, since, if every country had no con-
ditions except that of reciprocity, aneptagce of compulsory
jurisdiction would be absolute and complete, - (This . 
1llustratesLAinQidQgh:ifggfbettéf;ﬁﬁan;anyﬁhing~elSé the
essential distinction between_the‘ﬁatpre of this condition
énd thab_df the others contained in the Canadian declaration.)
Gonse@uently, until acceptance of compulsory-jurisdictiqn

is ﬁore nearly universal, ther:ﬁiéffgééie_qr no odium in

a p:ov%sion which is not, strictly speaking, a reservation
so. much as an essential pre~-condition based on fundamental
rights. o o - , o

| ) It follows from the nature,_importénce and the
legitimacy of this condition that it stands on a different
footipg from the other éonditions and'that it‘shquld not

be abandoned unless there is absolute certainty that the
protection which it would afford is available from other

' means, | | | '
Protection of Reciprocity from qgher-Sogrggs ‘

It is argued by Hudson, writing of éhe Permanent

(1) |
Court and Rosenne writing of the International Court

/ eee3

(1) Professor Hudson is quite categorical in his opinion that
reciprocity is an absolute condition, "Every declaration made
under paragraph 2 of Article 36 whethér it is made by signature
of the potential clause, or otherwise, has this characteristic
impressed upon it., It is not a reservation made by the declarant;
it is a limitation in the very nature of the declaration which
operates or is made "in conformity" with paragraph 2 of Article
36.4.In a few cases, however, the declaration is made without

the use of any such formula, or expressly "without condition",

- From a legal point of viecw, the formulae scom to serve no useful
purpose; all of the declarations contain the limitation ipso
facto, and this is true even though they are said to be

(cont'd) oooes1
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(2) o o
of Justice that the condition of "reciprqcity", contained
in one form or another in almost all the deciaratipns of
compulsory acceptance which have been filed with the court,
is redundant in the light of several decisions of the two
courts to the‘effect that the phrase "in respect to any
state accepting the same obligation"‘bccurring in Article
36(2) of the Statute of the couyﬁ‘means‘"rgciprocity", in
the broad sense of the word: i.e., that any state shall have
the right to invoke'agéinSt any other state the reservations
of that other state, Other writers such as Hambro‘3)

/ vedd

(1) cont'ld o
"without condition", "Hudson in The Permanent Court of
International Justice, 1943 Ed. at p.465.

(2) Rosenne concurs in this view: "The condition of reciprocity
is one commonly inserted specifically, (though, in law, it is
probably unnecessary), as is also the condition of ratification
oso''The condition of reciprocity specifically mentioned in
Article 36(2) applies absolutely; and regardless of whether

it is repeated in one or both of the declarations by virtue of
which the application is filed, That being so, the jurisdiction
of the court will be regulated by the mere lim{t of the
declarations in question, since jurisdiction is conferred on

the court only to the extent to which the two declarations
coincide in conferring it," Rosenne's "Essay on the Inter-
national Court of Justice", 1957 Ed, at pp.312 and 315 '
respectively, . R S

(3) In an Article by Dr, E, Hambro "Some Observations on the
Compulsory Jurisdiction of the Intérnational Court of Justice™
appearing in the British Year Book, 1948, Vol, 25 at p,133

he states at p,136: . o

"If a state wishes to make its acceptance of the compulsory
Jurisdiction not subject to any condition, why should it not be
able to do so? Is there any rule of international law pre-
venting states from accepting far-reaching unilateral obligation#
They may thereby put themselves in a position of inequality as
regards other states, They may give up a fraction og their
sovereignty., They may consider it laudable for states to give
up some of their sovereignty in order to increase the scope of
the compulsory jurisdiction of the International Court of Justice,

"The possibility of making declarations which are not

based on reciprocity seems, further, to be supported by para.

3 of Article 36, which states unequivocally that the declarations
may be made 'unconditionally or on condition of reciprocity on
the part of several or certain states', It is, then, respect- °
fully submitted that it is open to any state to make a declaratior
accepting the compulsory jurisdiction of the Court in regard to
all other states whether or not they have accepted a similar
obligation, In view of these considerations it seems safe to

agsume that it is possible for a state to accept the jurisdiction
of the Court with utr901procity, but that such unconditional ggoss2
acceptance cannot be presumed.,’
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(4)
and Stone are not so convinced that the statute (of and
by itself) provides for reciprocity in the absencé of its
inclusion also in the declarations of acceptance, _

The element of doubt as to whether it is pdssible
to make a totally unconditional acceptance of jurisdiction
would seem to rest on four factofs:

Firstly and most important, neither court has ever
had to pass Judgment on a completely uncondiﬁional declarationgs)

/ eedb

(4) In Julius Stone's "Legal Controls of International Conflict"
1954 Ed, at pp.l28 and 129 he states as follows: "A third '
question is as to the effect of the words "in relation to any
other State accepting the same obligation", especially since

~ the paragraph also expressly contemplates that that State may’

accept the clause on condition of reciprocity of other States,
The former words would seem in some senses of both provisions
.0 make such a condition redundant., He goes on to discuss
Hambro's views as follows: , '
"See the acute analysis by E, Hambro, article cited supra
n,69, at 136-37; and id, 151-52, on the diverse forms of the
reservation and effects thereof. Would a hypothetical State
acceptinz the Optional Clause without conditions be submjtting
withont _resevyations in relation to other States who have made
reservations? Again, do the quoted words not rather mean that
as between two litigants the sphere of submission is limited
by both sets of reservations; so that either litigant can avail
himself of any reservation in the other's acceptance? cf, E,
Hambro, op.cit. 952-53, The Court itself adopted this view in-
the Electricity Company Case, P,C.I,J, Series A/B No.77, at 81,
not only with regard to an express reservation of reciprocity
but under the quoted words of Art.36, para, 2 itself. Yet
perhaps, on the other hand, the terms "accept the same oblfga-
tion" referes merely to the Optional Clause, as it were in gross,
regardless of limits within which it is accepted, In addition,
some reservations (e.g., of British Commonwealth disputes) are,
by their very nature, not reciprocable in favour of non-Members
of the Commonwealth, ;

?

Mr, Hambro's argument that unconditional submission must
be possible since Art, 36 (3) provides that declarations may be
made "unconditionally" etc., does not answer this last question,
For para. 3 could mean merely that a State would not be bound
at all if its condition of reciprocity were not fulfilled, still
leavine open the aostion whether, assuming it to_be bound, the
words Yin relation to_any other State escceptineg the same
oblication in para. 2 1limit the arca within which it is
bound _to_that comwmon to hoth sides,” .

(5} Tt is interesting that Portusal's declaration, while very
restrictive, does not contain the express condition of reci-
procity. The issue did not arise in the Riszht of Passage case,
however, since while Portugal claimed the rirht to invoke India's
declaration against her, India did not attempt to invoke any

of Portugal's declarations against her,

000653
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hence any pronouncements to date on the effect and meaning
of Article 36(2) are obiter dicta. |
| Secondly, the court is not bound by the doctrine
of stare decisis and is, in fact; specifically exempted by it?é)

own statute from the binding effect of its previous decisions:

hence its pronouncements on the effect and meaning of Article
36(2) are of even less authority than is usually the case
with obiter dicta. - |

Thirdly, an examination of the actual decisions of
the two courps ipdicates that the present court has been much
more cautious than its predecessor in pronouncing on the
question in issue and has taken care in all its decisiods to
stress the importance of the conditions contained in the actual
declarations before the court (whigh are treated kmxixxmxoaums
afxxxrexkR as being in the nature of a treaty) and does not
merely cite the statute in order to find reciprocity.(7)_ It

| / eedb

(6) Article 59 which provides: "The decision of the Court
- has no binding force ex¢cept between the parties and in respect
of that particular case," ‘ :

(7) The cases in question are: Phosphates ¢ase (Series A/B
No.7L at p.22); the Electricity Company case; '(Series A/B No,77
at p.81); the Anglo-Iranian Oil Company c¢ase, (I.C,J. Reports
(1952)); and the Norwegian Loans case (I.C,J, Reports, 1957).
See also Right of Passage case.

Although the Permanent Court of International Justice
seems to have founded its decisions in the first two cases
mentioned in large part on the wording of &hm Article36(2)
rather than on the actual condition of reciprocity included
by the various caantries in question in their declarations
accepting compulsory jurisdiction, each of the countries in
question, as it happens, had incorporated the actual language
of Articie 36(2) into their declarations,

It is interesting to ndge however that in the Anglo~Iranian
0il case the International Court of Justice made specific
reference to the declarations, which both contained the con-
dition of rec¢iprocity, as being the basis for the court's

urisdiction, rather than merely Article 36(2), In the Norwegian

oans case also the International Court considered that its '
Jurisdiction depended upon the declarations made by the parties,
which were both madé on condition of reciprocity, or "the common
will of the parties, which was the basis of the court's juris-
diction"™., Moreover, in the Norwegian Loans case the court
refers to Article 36(3) of the statute rather than Article 36(2)
in this connection: "In accordance with the condition of

(cont'd) 000654
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"is important therefore not to tgke some of the earlier and
.the fairly categorical assertions of the Permanegt Court .as
indicative of the attitude of the present body, (8) ﬂ.;

Foﬁrthly, as is pointed out by Hambro and Stone 8 S
any country should on principle have the right to make a
.'totally unconditional acceptance of compulsory jurisdiction
without even the protection of reciprocity if it so desires, .
and such a right would (according to normal'treaty inter- - ?t

prétation rules) have to be removed by the statute in un~

mistakably clear terms, This can{hérdly be éaid to be the
case in the light of the voluminous literature on the contro-. %'
versial question whether or not Article 36(2) provides of and |
by itself for reciprocity, N _
Fifthly, the ambiguity of the language of Article
- 36(2) and (3) is clearly apparent on examination, Leaving .
aside the history of the sections, both as to the original - ?
intention of the drafters and the subseéuent (and contrary) |
interpretatibn by the court, it is not pqsgible on the basis :
of strict exegesis to say whether Article 36(3) modifies %
Article 36(2) or vice versa, | o -
Lastly, the interpretation placed on the statute by
the court is not consistent with the original intent of the
- draftsnen (at leést according to Waldock)9 and this, coupled
| - - [ eei?

reciprocity, to which acceptance of the compulsory jurisdiction
is made subject in both declarations, and, which is provided
for in Article 36 para. 3 of the statute, Norway, equally with
France, is entitled to except from the compulsory jurisdiction
of the court disputes understood by Norway to be essentially
within its national jurisdiction." In other words, although
the International Court of Justice appears to have adopted the
interpretation of its predecessor the Permanent Court of Inter=
national Justice on the meaning of the condition of reciprocity -
it may not be correct to assume that it also founds its deci{sions
on the applicability of reciprocity on the existence of Article
36(2) as did the predecessor court; the actual declarations of
acceptance of compulsory jurisdiction may be determinative,

(8) See footnote (4) above.

(9) Waldock's definitive Article in the British Year Book,
1955“56’ VO].. XXXI-[’ Poz‘!{'}h o 000655
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with the fact that a completely unconditional declaration
has never/bo:m ibnefti?zhe court, is of itself a cause for
doubt,
Pogsible Alternative Vg;siogs of the new Declaration

If it is agreed that the condition of reciprocity
is (a) important legally, (b) unobjectionable politically
and (c) not provided for with certainty in the court's
statute, then the ouestion ariées as to how to provide for

it in the proposed Canadian deolarétion without,.if poésible,

making the declaration seem somewhat restrictive, There
would seem to be several possibilities:
The Paraguayan Formula

The Paraguayan formula provides as follows:

"Paraguay recognizes purely and simply, as obligatory, as of

- right and without a special convention, the jurisdiction of

the Permanént Court of International Justice, as described
in Article 36, paragraph 2 of the Statute.

From a political point of view this formula has
a somewhat legalistic sound, incorporating by reference .
something not contained in the formula itself ‘but on the
whole it seems unobjectionable politically. From the
legal point of view, however, tte.formula merely throws the

court back on the statute,thereby failing to meet the doubt

which exists as to whether the statute of and by itself
provides for reciprocity, In essence, therefore, it is
an unconditional acceptance subject to all the difficulties

discusged above,

PReeiprocity" ‘ o _L

The most obvious and piobably the safest procedure
would be to spell out the condition by the phrase "subject
only to the condition of reoiprocity"; It may be possible
however to achieve the same effect without using the

possibly objectionable word "reciprocity". Another p0331b11ity

/ ooo8 000656
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equally,.safe and perhaps more salable, would be to use the

phrase. "with respect to any state accepting the same oblie
.§§E§2§§? From a politica) point of view this phrase would
seem to be readily understandable to the layman, and
intrinsically unobjectignable, Ffom a legal point of view,
the advantages are: fipstly, this phrase has been inter-
preted again and again by beth courts (in connection both
with its inclusion in Article 36(2) and.in'declarations which
have been considgrgé'by the c¢urt}to mean "#eCiproc%gggs
in the broad sense in which the word is used above,
(Indeed, any doﬁbt which exists concerning the phrase is
not related to its inherent meaning but only as to whether
its inclusion in the statute is of and by itself, sufficientg)
Secondly, the meaniﬁg of the words have also been much
" interpreted in state practice By their inclusion in (11)
twenty-six -of the declarations filed with the court, H
Moreover, in fourteen of these‘déclarations the phrasevis
followed by an_;ndication of their intendéd meaning, by
~-such words as "in relatibn to any other state accepting
the same obli%ig§on,:th§t is t? say,'qn éondition of
reciprocity®, Hence, the declarations on file with the
court provide independent evidence of the meaning of ‘

the térm°

S | o / o9

(10) See cases referred to in footnote (7).

(11) Australia, Belgium, Honduras, Liochtenstein, Pakistan,
Sweden, Switaerland, U.S.A,, Cambodia, Denmark, Dominican.
Republic, Finland, ﬁran¢e-'ﬁib@ria, Luxtembourg, México,
The Netherlands, Norway, Pansma, Thailand, Turkey,
Uruguay, China, Colombia, Japan and the Philippines.

(12) Cambodia Denmark. Dominican Republic, Finland,
France, iiberia, uxembourg, Mexico, %he-Netherlands,
Norway, Panama, Thailand, Turkey{ Uruguay..

In thé declarations of China, Colonbia, Japan and the
Philippines, the words "in relation. to any state accepting the
same obligation" are combined with a phrase such as "and on
condition of reciprocity", j '

000657
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Other formulas might aiéo_be worke&fo&t”which
- would have the same meaning, but:pheykwould lack the
certainty of a formula whiéh has been 1ntef§reted both
. in the courts and in state practice; and there wduld seem
therefore to be little advantage in seeking some other
.wording, merely for the sake of novelty.

1

ecct Mr, Cadieux
ﬂ;;-gicotte' ;
Mr, ngstone _ .
Nk: go1e ‘

000658
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CIRCULATION

Ext.326A (6/56)

It has become apparent during the course of
the various legal studies now being made in the Depart-
ment (prompted initially by Mr. Cadieux's election to.
the International Law Commission, but since undertaken
on a somewhat broader basis) that there is a need for
improved methods in the co-ordination and planning of
Canadian policy on legal and quasi legal questions.
There 1is some reason to believe that there may have
been an insufficient use of the elaborate and efficient
U.N. consultation process on legal questions, (in the
case of other countries as well as Canada). (It is
not unusual, for instance, for international legal
conferences {such as those on the Law of the Sea) to
begin with little or no prior consultation or agreement
on such guestions as elections of officers, procedural
rules, etc, in contrast to conferences on other matters,
In some cases the procedures followed have not been
consistent with those at other U.N. Conferences,
seemingly through lack of awareness of the usual pro-
cedures, The same lack of prior consultation is some-~
times evident on substantive questions to be discussed.
The explanation may be the separation in many countries
between legal branches and foreign ministries.) There
may also have been occasions also on which more
systematic interdeépartmental consultation on legal
gquestions at an early stage would hak%e been useful in
anticipating problems which have arisen.,

2e Quite apart from the desirability, per se,

of increasing wherever possjible the efficiency of our
internal and external consultation process on inter-
national legal matters, it has become evident that

there are certain undesirable trends and developments

in contemporary international law which cannot be ade=
quately met by ad hoc consultation, as a result of which
certain measures would seem to be required in order

to improve our planning., Firstly, it would seem desirable
to increase and extend our consultation with friendly
countries on legal questions. (This process has already
been begun by our letter of February 12, on Future
Development of International Law, a copy of which is
attached.) A second and related step is to include

-~ legal matters within the regular U.N. consultation process.

/ eae?
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(Arrangements have been made for this to be done.)

A third step might be the creation of a departmental

leza anning committee, a continuing body whose terms

of reference would include the planning, formulation

and implementation of Canadian foreign policy on important
legal and dquasi-legal® questionss

3 Examples of the kind of question which such a
committee might consider ' are: co-ordination of Canadian
policy in the Sixth Commitiee, the International Law
Commission and the International Law Assoclation on
questions now before these bodiesj; the desirability of
Canada continuing to uphold the classical doctrine of
sovereign immunity on state-owned trading ships; status

of foreign vessels (state and private owned) with

regard to entry and sojourn in Canadian Ports and terri=-
torial waters; constitutional limitetions on .ratification
of the law of the sea conventions; international con-
ventions limiting 1iability of operators of nuclear

power installations (land based reactors and nuclear
powered ships); new extradition conventions; wvariations
roposed by other departments to internatienal conventions
%e.g. Commonwealth Merchant Shipping Agreement.) to

which Canada is a party; and interpretations of Canadian
legislation provided on regquest to foreign missions in
Ottawa, 3

Ly o One of the chief functions of .such a“commitiee,
(indeed, one of the main reasons perhaps for establishing
it) is the opportunity it could+<afford for an informal
exchange of views on current ‘questions of a high legal |
content, The nature of which might not lend themselves - |
to reduction in writing. In the light of the changes
taking place in contemporary international law this

could prove increasingly useful,.

5e Initially, the Committee might comprise lir.
Cadieux, lMr, Wershor, the appropriate desk officer in
Legal Division and myself,- Other officers of this
Department and other Departments could attend meetings
of the committee, as appropriate, wien questions of
concern o them are considered. The basis for such a
committee already exists in ithe group meeting regulerly
to discuss questions related to the work of the Inter-
national Law Commission. The preparation for this work
has: already carried over into the other aspects of the
work of the Department, such as that relating to the
UNGA Sixth and Second Committees, liaison with the
International Law Association, etce.

6p I would suggest, if you agree, that the Inter-
national Law Commission Committee be used as the basis
for the establishment of a Legal Planning Committee,
along the lines above suggested, its operations to

~ begin immediatelys

/L” : A ST

.Muj -’ﬁ'-./
/? Legal Division

[lLs-(z

000660



L™

e Y

) y
To.ch ooooo 08 0000000000600 00 000338000020 0000 0000000080000

ooooooo ssr ettt e

FROM: THE UNDER- SECRETARY OF STATE FOR
EXTERNAL AFFAIRS, OTTAWA, CANADA.

Reference:. Our..telegram V=4l..0f. . February.ll.....

Subject:...Futura.Develapment. af. International.

[EURC SRR B

Illlll..ll!l..l‘lLaw.'..l...lill".!l‘lllll

A A ; N T -
Document disclosed under the Access to Information Act -
Document divulgpé en vertu de la Loi sur I'accés a I'information

NUMBERED LETTER

uuuuuuuuuu

L N R N N N R N N R I R I BN S Y A R ) NO:o-aau-.I“.-

Post File Noteovvviiiiviniiine viivinnes
Ottaws File No.

5475=-AX-10

LR N I R I BRI BN BB SN B B S U N 'S

Bcfecancann

Similar Letter
Sent to:

London .
Washington
Oslo

Intemal
Circulation

Mr, Cadieux
European Div,
D,L.{(2) Div.
Commonwealth
Div,
U,N, Div,
A&ME Div,
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. Permis Geneva
Paris (NATO)
Paris (Emb)

Ext. 181A (Rev.2/52)

In our telegram under reference we out-
lined our proposed consultation programme on the
general question of the future of the U,N, This
letter deals with a separate but related question,
namely, the future development of international law,

It has become apparent during the course of various

legal studies now being made in the Department
(prompted initiallzaby Mr, Cadieux's election to

the International Law Commission, but since under-
taken on a somewhat broader basis) that there is
some cause for concern over certain trends in inter-
national law which may be inimical to the future
development of the rule of law along orderly lines,
These tendencies emanate, as we see it, from three -
sources: : ‘ ‘

(a) the direct attacks being made by the
Soviet bloc upon many of the established bases of-
international law, (as illustrated in the attached
excerpts from a departmental working paper on the
juridical basis of peaceful co-existence);

(b) the less direct, but perhaps more effective
inroads upon traditional concepts of international
law occurring through the state practice and theories
advanced in justification thereof .on the part of
some of the more recently independent countries on
certain questions relating to colonialism and treaty
obligations; fre :

(c) the lack of a clearly formulated and well-
co-ordinated overall policy on the part of the
western powers and other like-minded countries to
cope with these developments, (as illustrated in the
attached excerpts from a report by one of our officers
who attended the recent Hamburg Conference of the
International Law Association),

2. A recent occasion during which tendencies
emanating from all three sources may have been to

some extent discernible was the recent debate in the
Sixth Committee; the item "peaceful co-existence"

was included (although under another name) on the

Sixth Committee Agenda, in spite of Western opposition,

/ o042
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Quite apart from objections on political or legal grounds
to the item or to some of the elements allegedly eme
bodied in the concept of "peaceful co-existence™, the
U,5,8,R, delegate when arguing in support of the item
drew a distinction between "old international law"™ and
"new international law", He described the former as
being based on suppression of colonial peoples and
primarily concerned with sanctioning unequal colonial
arrangements, while the latter, dating from the emergence
of "socialist states", formed the basis of a "puri-
fication" of the entire field of law, The clear impact
of his remarks ies that much of traditional international
law should be eliminated in the process of the develop-
ment of international law. The resolution nevertheless
received the support of a number of countries, some

of whom appeared to equate "peaceful co-existence™ with
the Bandung principles, o .

a. It is possible that in opposing the item the
estern countries may have appeared in Afro-Asian eyes
to be overly conservative, if not reactionary, thereby
enabling the Soviet bloc to appropriate to themselves
the credit for all the constructive developments and
trends in contemporary international law, It is con-
celvable that an approach could have been worked out
beforehand which might have been equally or more
effective in opposing the inclusion of the topic, on
primarily legal grounds, while avoiding giving unnecessary
offence to the Afro-Asian supporters of the item by
drawing a clear distinction between the unobjectionable
and constructive elements allegedly embodied in the term
eaceful co-existence, many of which find support amongst
ghe Afro-Asians, and those essentially retrograde and
destructive tendencies which appear unlikely to get
much support outside the Soviet bloc, The discussions
of the International Law Association provide an inter-
esting comparison in this respect,

be ‘Such developments suggest the need for closer
consultation and greater co-ordination on legal and
quasi-legal questions, A pragmatic approach would seem

to be inadequate in developing responses to such
initiatives of the Soviet bloc or others on legal questions,
‘whether in the Committees of the U,N,, the International
Law Commission, or non-governmental bodies such as the
International £aw Association, There seems to be a need
rather for the formulation on the part of western powers

of a comprehensive position on the many inter-related
questions arising in the various legal and quasi-legal
forums mentioned above, with a view to mustering advance
support for a firm stand on those questions of law and
principle which are considered vital, resisting attempts

to subvert or replace traditional concepts of international
law on such questions, and developing, where possible, a
more bold, imaginative, dynamic and essentially progressive
approach to the development of the rule of law, :

5 In terms of tactics, these objectives would
seem to call for a three-pronged approach to the problem
along the following lines: _

"(a) the development of positive lines on specific
guestions on which developing practices may be unsatis-
actory;

/ eee3
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(b) ‘the prior garnering of support and the

- elucidation (and, perhapsixthe sharing) of arguments
d

on- questions on which valid principles and rules of law
may be exposed to unfair attack; and especially

. (¢) the enoouragément of génuinely constructive ..
attempts to initiate new'developments in contemporary

- international law,

" 6 Such an‘apprdach, to be successful, would have

to be implemented: S
~-(a) 4n all the organs of the U,N,, including

~especially the Second, Third, Fourth and Sixth Committees;

(b) 4in the International Law Commission, to the
extent possible, (bearing in mind the'perponai status of
its members), through consultations between foreign
ministries and national representatives);

. (¢) 4in private bodies, such as the International
Law Association, where an effort could usefully be made
towards a better formulation of policies, closer con-
sultation between western representatives, and perhaps
greater official participation by western countries,

7o We are at present engaged in an analysis and
development of the Canadian position on the legal questions'

which have recently arisen or are likely soon to arise

in the various bodies mentioned. We propose, at a later
stage, to consult with the country to which you are
accredited (and the others indicated in the margin on
page 1) to compare notes and work out detailed positions
on specific questions.. In the meantime, would you please

-explain to the appropriate local officials our interest
-in exchanging views on the broad issues touched upon -

above, and, at a later stage, when we have had an
opportunity to formulate our views in greater detail
discussing them in more specific terms, TYou may wisﬁ to
make clear that while we appreciate that many of these
questions may already be under consideration, we would
hope that these proposed discussions would provide an
opportunity of re-examining both broad policies and
more detailed positions on the various legal questions
mentioned above, Any suggestions as to how these dis-
cussions might proceed or as to particular subjects
which might usefully be included would be welcomed,

FS

L”\é&ﬁixﬁéucéizf7<-
./l Under-Secretary of State

2 for External Affairs
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Lxcorpt Drom working Pawor on
Juridical Lasis of Fercelul

Co-exintonce
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ssoThe juridical basis for "peaceful co=existence" (which
would seem in Uoviet eyes to encompass virtually oll inter-
national law) 18 a rath.r mixed bag based in pert on the
Soviet doctrine of quasi=-absolute sgoverelgnty and in part
on Sovlet soclio=cconomic theorles., In political tverms,
for example, in the words of the Ukranian S.5.1ls delegate
to the Sixth Committee at the L5th Session "the basis of
international law is agrecment between sovereign states,
and supra=-nationality is a denial of sovereignty". Not
surprisingly, The Draft on Arbitral Procedure produced by
the International Law Commission and the proposals of the
I.L.Cs for the establishment of an International Criminal
Court were-criticized by the Soviet bloc as attempts to
infringe the sovereignty of other countries. Similarly,
the sSoviet bloc approach towards the acceptance of com-
pulsory jurisdiction of the Internaticnal Court of Justice
is also consistent with this preoccupation with protection
of its sovereignty. In economic (and legal) terms, in the
words of the Roumanien delegate to the Sixth Committee at
the 15th Session Ythe right of peoples to self-determination
includes permenent sovereignty over their natural resources,’
and, consequently, the right to nationalize them". In
emphasizing the sovereignty of a country over its natural
resources the Soviet bloc go some ways towards denying
that nationals of other countries cen have property rights
connected with these resources. sSeveral of the Soviet
bloc representatives at the 15th Session of the Sixth
Committee, for instance, not only called in question the
international oblijation to compensate foreign nationals
affected by nationalization measures but sugzested that
the colonial powers should begin "to restore in part at
least what they have taken'. '

The 3oviet version oi tine law of state responsibility
seems Lo relflect Soviet views both on sovereignty and on
private ownership of property and provides, tunerefore, an
example of the concrete application of the principles of
Bpeaceful co-cexistence. In-the soviet view the question
of violotion of rizhits ol states is much wmore important
than the question of violaticn or rizhits of individuals,

and this theme runs tarcugh their whole avproach to thils
topice. ior this reason they. query tie Lerms of reference

m

of the I.L.Co Raprorbeur as belng too navrow. They 5o
further, however, and chcllenge the itnppovteurt's cenclusions
on tihelr merits. ' '

On the {irst cuestion, accordin: to tuae boviet
bloc version of the Law of otate desponsibility it embodies
the "fundamental princionles of contrmoaorary international
law® of the right to pence, to sovercignty, to ciploitation
of o country's own notursl résources, to terrvitoria
intesrity ond to seli-debermination ol poolles, (nany of
the principles aloo ub dovth o3 Joadowestal to the notion

of “reaceful co-existoencel). Whe soviet bloc cwiticize

L /” 0002
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the I.L.C, therefore for concentruting on acts eacroaching
on rights of alions while ignoring those infrioging on
rights of states., In developing thls thame, tney allege
that the I.L.C. nas "assumed that state responsibility

can ba expressed only in the form of financlal reparation"
witaout talking into account that the "dignity of man

and the essential rights of people camnot be evaluated

in monetary terms", , »

, On the merits of the Rapporteur's conclusions,
the Soviet blo¢ would eliminate any provisions in a
draft convention "giving colonlal powers the right to
claim against underdeveloped countries", In keeping
with this approach, they question whether toreign natlonals
can have “rights" o natural reseurces of states, whether
compensation is payablé upon natlonalization, whether
contemporary international law sanctlons espousal by
states of alaims of individusls and whether espousal
constitutes the e¢laim as international in character.
In other words, they question mueh of thie bagis of the
traditional Law of State Responsibility.

" On particular issues, they argue that:

(a) Article 19 of the I.L.C. draft articles on
state responsibility, stipulating that a claim by an
alien against a particular state 1is international in
character is invalid; '

(b) Article 20, providing for the bringing of an
international claim by the state of the national inter-
fered with, is a pretext for interference in internal
affairs and attempts to stifle nationalist aspirations
in the interests of colonial powers;

‘ (¢) Instead of dwelling on the compensation payable
by the nationalizing state, the I.L.C, should have begun
with the two Draft International Conventions on Human
Rignts, which proclaim the right of peoples to self-
determination, "including permanent sovereignty over their
national weal%h and resources and consequently the right
to nationalize them";

(d) International Law on state responsibility has
been based almost entirely on the unequal relations between
great powers and small states, and the basis of the I.L.C. '
studies should be the requirement to restore in part what
has been taken by tne colonial powers;

(e) The development of the Socialist economic system
co-existing with the capitalist system, and the achievement
of independence of many colonial territories, nave rendsred
the concepts of state responsibility, in so far as tney
are concerned with the protection of aliens, almost entirely
obsolete.

(f) Tae essential principle of state responsibility
is that aliens must be subject to the law of the country of

residence and have no special privileges,
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CONIINENTIAL

M. CHAPUT' HILORT

From my attendance at the Hamburg Conference in
the summer of 1960, I got the impression that the ILA is a.
moing ' concern, fhis is perhaps due to the fact that it
1g, to my knowledge at least, the only organization of its
. kind. Unless I am mistaken, "the Institut de Droit Inter-
national has a limited membership consisting of Jjurists of
high repute who concentrate on specialized subject.s often
of a theoretical nature, whereas the ILA, whose memhership
now exceeds 3,800, puts the accent more on down to earth
aspects of day-to-day international problems.,

A good deal of the dynamism currently shown by

the ILA 18 no doubt the result of intensive efforts on the

art of the present administration, particularly its
ecretariat headed by Mr., J.B.S, Eéwards. The work of

some members of the Executive Councll and of national branches
also accounts for the results achieved. Among those present
at Hamburg, the British, Germans, Ameéricans, Belgians and

- Yugoslavs seemed particu]arly active. Some of the suhjects
- having an obvious political connotation are the legal aspects
of coexistence and of the peaceful use of atomic energy,
United Nations Charter problems (e.g. U.N. forces), nation-
alization of foreign property, etc. In the present context of
international relations, more specifically as a result of
the constant addition of non-Western members to the international
community, the number of legal subjects having political
overtones is steadily increasing. In other words, the West

is no longer able, despite its experience in the field, to
dictate more or less the course of developments in the realm
of international law. For this reason alone, the interest of
Western .governments in part1c1pat1ng in ILA activities is
becomln# more real.

' Western interest is immeasurably qreater as a result
of the participation of Soviet bloc countries in ILA conferences.
As a newcomer, this was the feature which struck me most in
Hamburg. Ehlle they did it in a quiet and unobtrusive manner,
delegates from Soviet bloc .countries participated actively and
efficiently in the deliberations. Their performance was’
obviously the result of a concerted plan laid down before the
meetings. Each of their speakers emphasized different points
and as usual there was a division of labour in the use of the
English and French languages.

In the face of thls concerted effort, there seems
to have been no deliberate effort. on the part of the Western
delegations to rresent a united front or provide effective
counteraction., Indeed it is not clear whether more than a’
token number of VWestern lawyers who participated actively
saw anything behind Soviet manoeuvring or if they did they
chose not to show any concern about it. Those who followed
the Jlatter course may have figured that Soviet bloc dele-
gates (even when added to the 15~odd delegates from nentral
_eountrics) represented such a small percontage of the total
number (450) of delesates that they could not constitute a

real dAnﬂrr. Cecarine this in mind, it is conceivable that

A good many Vestern lawyers deemed it mreferable in the long.
run to have Soviet bloc lawyers prasent, whotever risks might
he involvad; they were conseguently anxions to refrain from
ony sebion whiech wicoht projudice whot they vreeavded as a
decirable development, ' ' :
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Be that as it mdy, there is no doubt that Soviet

bloc delerates were able to carry more welrht at Hamburg

than their number normally warranted. ‘his rresumably is

due to the fact that all delegates from Joviet bloc countries
are government servants who come to the meetings with a clear
purprose in mind and who nre well prepared to do their job.
The number of individu=xls from Soviet bloc countries who
appeared on the rostrum exceeded by far the number appesaring
on the delegates' list and a roush guess of their total
number would he between 25 and 30. In contrast there vere,
as far as I could make out, no roprosentwtivoq from ‘Yestern
governments other than myself and the United Stetes Consul-
General in Hamburg.

Notwithbtanding Western lawyers' good intentions
and in spite of the limited number of Soviet bloc delegates,
it is clear that the presence of the latter at ILA conferences
presents a problem. Perhaps this precsence has not had up to
now unduly damaging results for the West., Yet, to give one
example, Soviet bloc delegates probably thought they had a
field-day in Hamburg on the subject of coexistence. They
succeeded not only in having the concept of eoexistence further
entrenched in ILA activities but convinced the conference to

"adopt the orthodox wording "peaceful coexistence” to describe this

concept. They were also successful in their aim of having the
legal aspects of disarmement studied by the Associaticn.
Irrespective of thelr progress in having their texts adopted,
the conferences provide a useful rostrum for expounding
communist themes and ideas, partlcularlv now that Afro- Asian
countries are atfendlny in 1ncreQS1ng numbers.

In the light of the above, I think the time has

come for some, if not all, Western delegations to co-ordinate
their action at ILA meetlngs with or without the direct

ssistance of covernment delegates. The Soviet bloc is
represented in the Committees on the United Nations Charter,
Coexistence, Naticnalizsticn of Foreign Property, Air Law,
Family Relations, International Commercial Arbitration, Inter-
National Medical Law, and Enforcement of Foreign Judgments.
There are eighteen committees in all; the British and Americans

‘have repres entatives on each of them, the Yugoslavs are

rerreqented on nine committees.
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_ _ LEGAL DIV. / J.A. BEESLEY
cc: Geneva | CONFIDENTIAL

December 27 1961
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Notes of Second Meeting on the In ernat

Law COmmiss1on, December 19, 1961

(- 3
ional ,,_ 0/

Present: Mr. Cadieux, Mr, Sicetteu Mr. Lee and Mr. Beesley

_ L !

" The question under discussion was that of special
missions. Mr. Cadieux said that three points had occurred
to him: ;

"{1) What is the legisldtive authority in Canada
for granting privileges and immunities to experts from the
U.N., ICAO, etc.?

Mr. Lee said that except for I.L.C. and ICAO, other
experts are not covered by speeific legislation and thelr
privileges and immunities rest on generdally recognized prin-
ciples of internatiénal law and common law, The Privileges
and Immunities (U.N.)} Act does not apply to U.N. experts as
it now stands. (Proposals to amend the Privileges and Immu-
nities (U.N.) Act to include all international organizations
and the U.N. as well as their experts, are presently under
discussién with the Departments of Finance and Natiohal
Revenuse). _

(2) What is the position of Commonwealth officials?
Would the Privileges and Immunities (Commonwealth Countries)
Adect requiré amendment to cover special missions or should
they bé covered under legislatlon implementing the Vienna
Convention° ’

It was suggested that ‘insofar as Commonwealth
representatives are concerned the Privileges and Immunities
(Commonwealth Countries) Act would have to be amended and
that no action should be takeén on this until the draft
convention had been produced. With regard to the Vienna
Convention, it was explained that no specific legislation
would probably be required to implement it, other than the
introduction in Parlisment of a simple resolution recommend ng
ratification.

(3) How should the question of special missions be
handled at this stage?

It was agreed that the: first step would be for the
Y.L.C. at its next session to request written comments from
various govermments on the draft convention on special missions
(perhaps as smended at the next Session); that the I.L.C.
should subsequently consider such comments, and revise the
draft in the light of them, and make a reccmmendation back to
the Sixth Committee, which could then decide whether to adopt
a convention immediately or convene a special conference.

(4) What is t he best 'procedures for handling the
question of privileges and immunities relating to conferences
and congresses (apart from specldl mlssions)?

Mr. Lee pointed out that the question of special
missions had been treated urgently, by the I.L.C., separately’
from the other questions to which it was logically related,
because of the I.L.C.'s desire to have a draft convention
produced in time for consideration by the Vienna Conference on
Diplomatic Relations., It was @ifficult to say whether the
I.L.C., would want to continue with this piecemeal approach or

would prefer to return to a more logical exposition. 000668
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It was the view of the meeting that the logical
position to take on this_quespigp would seem to0 be

..2_“_‘

: (1) for the I.L.C., at its next session, determine
whether or not to charge a Special Rapporteur (preferably
the same Rapporteur who prepared the Report on Ad Hoc Diplomacy)

(a) to produce a draft convention
on privileges and immunities for
ccngresses and conferences,

(b) make a report recommending whether
or not the draft convention on
special missions should be consolidated
with the draft convention on )
congresses and conferences and taking
into account the relation of this subject to
the present conventions on the
subject relating to the U.N.
Organizations.

(2)  the I,L.C. might then, at its following session,
make its recbmmendations on this subject and réquest written
comments from govermments, by which time the I.L.C. should be
in a better position to determine how to correlate the two
draft conventions on special missions and congresses and
conferences with the Conventions on Diplomatic Relations and
Consular Relations and the Conventions concerning congresses
and conferences held under U.,N. auspices.,

It was félt that the most expeditious immediate plan
would be for the I.L.C. to charge the Rapporteur with producing
a draft on conferences and congresses and in the meantime obtain
governments' comments on special missions.

In summary, it was agreed:

(a) to suggest that the comments of govermments
. of the draft on spec¢ial missions be obtained
as soon as possible,

(b) that we could raise the question whether
. conferences and ¢ongresses should be
included as well; but

(¢) that we could decide either way on this
: latter_question. ‘

Summer Employment of Professors

After a considerable discussion on the most logical
subject to assign to a professor during the coming summer, it
was agreed that, since it could not be said in advance how long
it would take to deal with treaties, or what line would be tsken
on state responsibility, State Succession would be the only one
which could be selected with any certainty that the work to be
done would be timely. .

" In response to Mr. Sicotte's suggestion, it was agreed
that notes should be prepared on all the topics discussed by the

I.L.C. for possible use in connection with the summer employment
of Law Professors. { _
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’\“”f’Jll\\/ﬂ”*' It was explei ned by Mr. Cadieux that at a later

stage, he proposed to compare notes with representatives
of other countries such as France, Italy, the U.S.A. and
Great Britain on general policy questions, and that after
that we would proceed with a more detailed analysis of
certain of the questions.

For the next meeting, he wished to have the
members of the Committee familiarize themselves with the
Sixth Committee discussion on peaceful co-existence and
future worke
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